
Organization 

2 

3 1, 2, 3’s of Business 

4 A Woman, A Wife, A Mother Ministries 

6 0f]N0r~h Car0!ina ..................................................................................................................................................... 
7 African American Real Estate Professionals of North Carolina, Inc. 

8 (~V~ 6)~ ~nc: ..................................................................................................................................................................................................................................... 
9 ~C~-~C~ CHEER OF CO~,~RCE OF NORTH C~OLINA 

~0 ~gape PyegnaP~y ~ppp~ Se~yices ................................................................................................................................................................................................................................................. 
~ q ~b~y ~ ~o~y~ !n~: ........................................................................................................................................................................................... 
~2 Nesande~ ~poty Chamber ~gComNer~e .......................................................................................................................................................................................................................... 
] 3 ALLEGHANY CO~TY ECONOMIC DE~LOPN~NT CORPO~TION 

~4 ~!eghqnyPr~gnqnc~Cqr~en~r ...................................................................................................................................................................................................................................................... 
q5 ~!eghany ~0!!eyba!! C!p~ ............................................................................................................................................................................................................................................................................... 
e ........................................................................................................................................................................... 
7 ..................................................................................................................................................................... 

~ 8 ~pha 0~g~Eps~!on:Gam~a ~hap~r a~ ~C Sta~ Un~Ye~si~y ...................................................................................................................................................... 
] 9 ALPHA PHI O~GA T~ANGLE AREA AL~I ASSOCIATION 

20 ~PHA PI O~GA SORO~TY, ~C. 

2q ~PHA SIG~,~ FOUNDATION 

22 ................................................................................................................................................................................................ 
23 Npha Upsilon Delta of Chi Psi, Inc. 

24 ~C~ INDI~ WORN: ~EPERS OF T~ CIRCLE, INC. 

25 Andrews Chamber of Commerce, Inc. 

26 ~nointed Motherly Love 

27 ~P~? Chamb~y of Cgmm~r~e .................................................................................................................................................................................................................................................................... 
28 Arab ~efican Chamber of Commerce of the Carolinas 

29 Ashe County Job Development, Inc. 

30 ~he Pr~gP~o~y Care C~P~er ...................................................................................................................................................................................................................................................................... 
3~ ~heboro!Rando!p~ Chamber of C~me~e Younda}~on~ !nc. ............................................................................................................................................................ 
32 Asheville ~ea Chamber of Commerce Community Betterment Foundation 

33 Asheville ~ea Chamber of Commerce, Inc. 

34 Asheville Jewish Business Forum, Inc. 

35 Asheville Pregnancy Suppo~ Se~dces 

3e ~sod~t~gn of D~ab!~d Eot~pyeneurs of ~i~, !n~orpora~ed ................................................................................................................................................ 
37 Association of Domestic Violence Outreach Stores, Inc. 

38 Association of Fundraising Professionals (afp), Western Noah Carolina Chapter 

............................................................................................................................................ 
40 ~SS0dqt~P 0~ 0perqtip~ R~ ~urses Tarhee!~ Eas~ .................................................................................................................................................................................... 
4q At Home Group Home for Girls 

42 AVERY COUNTY, N.C. CHEER OF CO~,~RCE, INC. 

43 Greater Banner Elk Business Association 
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Mission/Purpose 

2 

3 

4 

5 Abortion/Single Mother Counseling 

6 Preventing Teen Pregnancy 

7 Professional/Economic Development of African American Real Estate Professionals 
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34 

35 Pro-Life Pregnancy Assistance 

36 

37 Domestic Abuse Assistance 

38 Promotes Fundraising Professionals 

39 

40 Business League 

41 

42 

43 
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Target Constituency 

2 

4 

5 Pregnant Women 

6 Pregnant Teens 

7 See Title 

8 

9 

10 Pregnant Teens 
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37 

38 

39 

40 
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43 
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2 

3 

Website 

18 

19 www.serviceusa.orfl/taaa 

20 

21 

22 http://nc.idoget.org/alpha upsilon delta educational foundation inc-780887 

23 

24 

25 www.andrewschambercommerce.com 

26 

27 apexchamber.com 

28 www.arab-americanchamber.orfl 

29 

30 www.ashepregnanc~/carecenter.org 

31 chamber.asheboro.com 

32 www.ashevillechamber.org 

33 

34 www.ashevillejewishbusiness.com 

35 www. pre,qinfo.or,q/home, html 

36 

37 

38 www.afpwnc.or,q 

39 
0 40 http://www.ornurselink.or,q/Groups/AORN Yo20Chapters/3404-tar-heels-east-north- 

41 

42 www.averycount~/.com 

43 www.bannerelk.org 

4 

5 www.awomanschoices.com 

6 www.appcnc.or,q 

7 www.aarepnc.com 

8 

9 

10 www.agapeprolife.or,q 

11 www.alamancechamber.com 

12 www.alexandercountvchamber.com 

13 
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, ,6790 Roya! H~igh~ ............................................................................................................................................................................ ~ Hi~ko!?~ ............................................................................ 
PO Box 117 ~Pikeville 

P.O. Box 1374 i Whiteville 

, ,3708 M~fa!!~ S~:~ Ste ~ !~0 ........................................................................................................................................................ ~ Dm~ham ............................................................................ 

, .................................................................................................................................. ~R~!e!gh .............................................................................. 

¯ .4~ S~tnez D~ye ............................................................................................................................................................................. ~: Greensboro 
PO Box 1389 ~Durham 

. . P:0:B~5 4}0 ................................................................................................................................................................................................. ~ Burlington 

. .~}~ S: Ma~P St: ........................................................................................................................................................................................... ~ Sparta 

, ,2874 Ches~PPt Gmye ChP~h Road ......................................................................................................................... ~ Spa~ ................................................................................. 

, .................................................................................................................................................................... ~R~!e~gh .............................................................................. 

, , P 0B0~ }0!87 ........................................................................................................................................................................................... ~ RaMgh .............................................................................. 

, ,P0 Bg~ 4637 ................................................................................................................................................................................................. ~ Chapel Hill 

. ............................................................................................................................ ~Ra!~gh .............................................................................. 
Station ~ Winston- salem 

, , Mepk!enbPr~ CoPn~ ........................................................................................................................................................................ Charlotte 
PO Box 800 ~Andrews 

, ,220 ~ Sa!em St .......................................................................................................................................................................................... ~ Apex 
8814 Pristine Ct ~Huntersville 
303 Cou~ St ~Jefferson 

PO Box 1572 ~Jefferson 

317 East Dixie Drive ~ Asheboro 

PO Box 1010 ~Asheville 

X ~ Asheville 

75 Noah Market Street ~Asheville 

PO Box 6116 ~Asheville 

?06 Huffman Mi!! Rp~d, Suite E! ............................................................................................................................... ~Burlington 
P O Box 8429 ~ Greenville 

PO Box 546 ~Asheville 

4432 B!P~Y~~ W00d~ ~ane ............................................................................................................................................... ~ Apex 

. 8801 Lakewood Drive ~Raleigh 
129 Slade Cou~ ~Providence 

450 ! Tynec~t!~ High~ya~2~ ~n~t ~2 ........................................................................................................................... ~: Banner Elk 
PO Box 2154 ~Banner Elk 



G H I J 

State Zip County Email 
2 
3 NC 28602i Catawba 

4 NC 27863 ~Wayne 

5 ~ ...................... 28472i Columbus 

6 NC 27707 i Durham 

7 NC 27601 iWake i info@aarepnc.com 
8 ~(~ ...................... 27407i Guilford 

9 NC 27702 i Durham 

10 NC 28312 i Cumberland 

11 J~ ...................... 27216i Alamance 

12 NC 28681 iAlexander 

13 NC 28675 ~ Alleghany 

14 ~ ..................... 
i 

28675 ~ ~leghany 

]5 NC 28675~Nleghany 

]6 NC 27614~Wake 

~7 ~ ..................... 
~ 

27510~ Orange 

]8 NC 27650~ Wake 

]9 NC 27705 ~ Durham ~ma~Lcom 

20 ~ ........................................... :~ 27599-5100 ~ Orange ~ grandpresident@alphapiome~a.org 

22 NC 27601 ~Wake 

23 ~C ....................... 27109~Forsyth 

24 ~ ............................................................ ~Sg~ ! ~MecM~p~p~g ................................................................................................................................................................................................................ 
25 NC 28901 ~ Cherokee ~info@An6rewsChamber.com 

26 ~C ....................... 28 ] 19 ~ ~son 

27 NC ~27502-1430    ~Wake ~ info@apexchamber.com 

28 NC 28079~ Mecklenburg ~ info@arab-americanchamber.com 

29 ~C ....................... 28640~Ashe 

30 NC 28640 ~ Ashe ~ apcclife@skybest.com 

3~ NC 27203 ~Randolph ~chamber@asheboro.com 
32 ~C ....................... 28802~Buncombe ~ contactus~ashevillechamber.or~ 

33 NC 0~BUNCO~E 

34 NC 28801 ~Buncombe ~info@ashevillejewishbusiness.com 

35 ~C ...................... :~ 28816-6116 ~ Buncombe ~ed~pre~info.or~ 
36 NC 27215 ~ Namance 

37 NC ~27835-8429    ~Pitt 

38 ~C ....................... 28802~Buncombe ~ president~afpwnc.or~ 

39 NC 27539~ Wake 

40 NC 27613 ~Wake 

4~ ~C ....................... 27315 ~ Caswell 

NC 28604 ~ AveW chain ber@ave~cou nty. corn 

NC 28604~ AveW bechamber@skybest.com 
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.................... ~,h;~,~ ~,~i~e~: ................... i ................... (~0,~,~ ~;~:~0, .................. i ........................ ~e~be~ i~0~0, ....................... 

(910) 642-2677 ~Eric S. Unde~ood ~Treasurer 

(919) 226-1880 ~Kay Phillips ~ Executive Director 
’ ~9~ ~2~:~60~ ........................................... ~ ........................................................................................... ~ 

(910) 485-0055 ~Heien M. Rogers ~Director 
, ,~ ~:~ ........................................... ~ ........................................................................................... ~ :: ......................................................................................................................... 

(828) 632-8141          ~Jodi Smith 

(336) 372-7844 ~LeslJe A, Choate ~Secreta~/Treasurer 

~ J.P. Brian ~ President 

~Tonia Jacobs ~National President 

(704) 281-0254 ~Malek Jandali 

(336) 877-0659 i Roger Newton ~Executive Director 

(828) 258-6101 ~Kit Cramer ~President & CEO 

~Alice Coleman ~ ~irector 

~Aman6a ~6waNs ~ Pres~6ent 

~k~ane Salmon ~General Officer 

(828) 898-5605 ~Susan Freeman ~Executive Director 

’ i~i ~:~ ........................................... i ........................................................................................... ’, 





A 

44 Banner Elk Chamber of Commerce 

45 B~tPfiS~ W~!~n !n Mini~!~ ~�~h ~!!n~} ...................................................................................................................................................................................................................... 
46 BEAUFORT BUSINESS ASSOCIATION, INC. 

47 BEAUFORT FIRE DEPARTMENT LADIES AUXILLARY 

48 Bg~Pf~U W0m~n’s ~!pb, !n~yppr~ed ....................................................................................................................................................................................................................................... 

so ........................................................................................................................................................................................................... 
51 BELMONT COMMUNITY ORGANIZATION, INC. 
22 .............................................................................................................................................................................................................................................. 
53 Benson Ladies Civitan Club 

54 B~rn~!~ 1~!~52 CMmb~ of C9~!~e~ !nc: ...................................................................................................................................................................................................................... 
Beta Alpha Psi; Zeta Sigma Chapter 

55 

56 BETA DELTA CHAPTER OF PHI SIGMA PI 

57 Beta Kappa K~pp~ Eot~ndat!~n~ !n~: .............................................................................................................................................................................................................................................. 
58 B!g Mar~as Hgt~s9 roy T~n Mp~h~!~s ............................................................................................................................................................................................................................................ 
59 B!a:c!~ MgP }nd Wg~nen ~ga!ns, g!~im~, !nc: ..................................................................................................................................................................................................................... 

60 BLACK MOUNT~N CO~CTION~ CENTER FOR WOrN CH~L~NCY CO~IITTEE, 
6~ BLACK WOrN ~TED-B~ 

62 BL~EN P~GN~CY S~PORT SERVICES 
6a B!Pe mdge ~9~en !n ~gr!~P!~Pre .................................................................................................................................................................................................................................................... 
84 B~P~ gr!sis Pregnanc~ C~P~er, !n~: ............................................................................................................................................................................................................................................. 
65 Boone Wo~hwhile Woman" s Club, Inc. 
66 BUNCO~,~E COUNCIL ON ~OLESCENT P~GN~CY P~VENTION 

68 Burke County Chamber of Commerce, Incorporated 

69 BPw!ingt~n W0man7 ~ C!Pb~ ~P~: .............................................................................................................................................................................................................................................................. 
70 BP~!ingt~n:~!aman~e g0unt~ ~ss~da,~on ~ITRea!t0rs, ~P~: ...................................................................................................................................................................... 
7~ BUS~SS ~ PROFESSION~ WOrN OF T~ T~ ~C. 

72 BP~in~ >eader~ Pr Char!~te (B>0C) .................................................................................................................................................................................................................................... 
78 Business Women of the Triad, Inc. 

74 Caldvvell Pregnancy Care Center, Inc. 

75 ~ape Fea~!Ningt9n, ~C Chapter 0f,he E~ecP,iye W0mens’ Go!~ss0dat!0P ........................................................................................... 
78 ~api,~! Ar~ ChaPte~ orthe Es~Ptiy~ Wom~P’s G~!f~s~!a~i0n ............................................................................................................................................ 
77 Caring Hea~s Pregnancy Center of Nexander County, Inc. 

78 Carolina Attitude So,ball 

79 ~am!!na G!~!5 Faro!!55 FouPdati~P ....................................................................................................................................................................................................................................................... 
80 C~OL~A G~S SOFTB~L 

8~ ~ardina >~dy E!!te~ !nc. 
82 Carolina Lesbian 

88 C~OL~A P~GN~CY C~ FELLOWSHIP 

84 ~ardina Pyegnan~y Cem~ 
85 ~am!!na Queens Mm~r~yde C!ub .................................................................................................................................................................................................................................................... 
86 9~V!!P~ Stgvm Y~!!eyb~!! g!Pb .............................................................................................................................................................................................................................................................. 
87 Carolina Women" s Open, Inc. 
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45 Female Baptist Religious Support Services 

46 

47 

48 Scholarships; Awards 

49 

50 

51 

52 Home; Health Care 

53 

54 
NC A&T Business/Professional Sorority 

55 

56 National Honors Fraternity 
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60 Multi-purpose services 
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64 Abortion Alternative Counseling 

65 Service Organization 
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55 

56 NCSU Chapter 

57 
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60 Prisoners and Families 
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www.bannerelk.org 

www.nwimnc.org 

www.beaufortbusiness.or,q 

www.belhavenchamber.com 

www.montcrossareachamber.com 

www.bessemercitv.com 

www. ncat. ed u/~zetasi,q/Objectives, htm 

www.phisigmapincsu.org 

www.brwia.org 

www.choosehope.org 

www. bur,qawchamber.com 

www.burkecounty.org 

www.budingtonwomansclub.org 

www. bpwofthetriad, or,q 

www.businessleadersofcharlotte.com 

www.bizwomentriad.com 

www.caldwellpre,qnancycare.or,q 

http://www.orgsites.com/nc/cfwewga 

www.ewga-raleigh.net 

www.carin,qheartspc.com 

www.carolinalesbian.com 

www.cpcflink.org/home, html 

www.carolinapregnancycenter.org 

www.carolinaqueensmc.org 

www.carolinastormvolleyball.com 
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E F 
-- PO Box 1872 iBanner Elk 

. . R~yng!d{t S~!~!? ...................................................................................................................................................................................... ~:Wins~n S~!~n~ 

. . Ca~!~e~ Cf~!n,y ........................................................................................................................................................................................ i:Beaufort 

. CaU~e, C9~ ........................................................................................................................................................................................ ~ BeaufoU 

PO Box 147 ~Belhaven 

PO Box 368 ~Belmont 

PO Box 1248 ~Belmont 

102 South Central Street ~Belmont 
132 W. Virginia Avenue ~Bessemer City 
132 W. Virginia Avenue ~Bessemer City 

1601 East Market Street ~ Greensboro 

¯ .4(~}~} Tg~vnes!~P~ !~a!?~ ................................................................................................................................................................ ~Raleigh 

. . ~20 ! Hayx~m~d Dr!~e ......................................................................................................................................................................... ~ G!~eensboy9 
12 Planters Wood Trail ~ Greensboro 

. .............................................................................................................................................................................. ~:Winston-salem 
PO Box 1167 ~Black Mountain 

. . W}k~ go~nty ................................................................................................................................................................................................. ~R~!dgh 

. . }~ S: gypr~SS ~e~ ....................................................................................................................................................................... ~:Elizabethtown 
305 Bodenheimer Dr. ~Boone 

PO Box 3316 ~Boone 

, ....................................................................................................................................................................... ~:B~one ................................................................................. 
. . BPP~ombe CPPn,>~ ................................................................................................................................................................................ Asheville 

. . ~!~ E M~fing S~ .................................................................................................................................................................................... ~M~{g}mgn ................................................................. 

, , 7 ..................................................................................................................................................................................................... ~Burlington 

. 2 ! 5 ~!~man~e R~d ........................................................................................................................................................................... ~ BPdingt~n ................................................................... 
P.O. Box 185 ~Colfax 

PO Box 7561 ~ Charlotte 

. 4! 0 !74 P!~dmon} Park~ .................................................................................................................................................... ~ G~eensbo[9 ................................................................ 
PO Box 1561 ~Lenoir 

8405 SareP~en C,: .................................................................................................................................................................................. ~ Wilmington 
. PO Box 31086 ~Raleigh 

, , ...................................................................................................................................................................................................... ~ TP~!~rsy~i!!e ................................................................ 

, , ........................................................................................................................................................................ ~Lexington 
PO Box 573 ~ Sanford 
Wake County ~Raleigh 

. . ~04 Nd~P B0dg~ D0ye ............................................................................................................................................................... 

. P:0:B95 7!7 ................................................................................................................................................................................................. ~H~r!sbPrg ................................................................... 
PO Box 481772 ~ Charlotte 

, ,6 !4 E !~th S, ................................................................................................................................................................................................ ~ Washington 
P O Box 13282 ~ Greensboro 

, , P0 B~} }0} ...................................................................................................................................................................................................... ~Ha~vi~P~g ................................................................... 
605 E Franklin Blvd ~ Gastonia 
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44 NC :: 28604i Avery i bechamber@skybest.com 

45 ~C ...................... :i27109-7326 ii Forsythe :: 

46 NC 28557~ Carteret 

47 NC 28516i Carteret 

48 ~C ....................... 28516i Carteret :: 

49 ~C ............................................................ ~78JO~Bga~u~fo~t ............................... ~belha}~en! ................................................................................... 
50 NC ~28012-0368    ~ Belmont ~ ted.hall@belmontchamber.com 

5~ NC 28012~Belmont :: 

52 NC 28012~ Gaston 

53 NC 28016~ Gaston 

54 ~C ....................... 28016~ aaston :: 

NC 27411 ~ Guilford ~ zetasi#~ncat.edu 
55 

56 ~ ...................... 27612~Wake :: 

57 NC 27406~ Guilford 

58 NC 27407~ Guilford ~ ~yahoo.com 

60 NC 287] 1 ~Buncombe 

6~ NC 27610~Wake 

62 ~ ...................... 28337~Bladen :: 

63 ~ ............................................................ ~8608~ Watapga .............................................................................................................................................................................................................................. 

64 NC 28607~Watauga 

65 ~C ....................... 28607~ Watauga :: 

66 NC 28801 ~Buncombe 

67 NC 28425 ~Pender ~info@bur~awchamber.com 

68 ~ ............................................ 28655 ~Burke ~info~burkecountg,or~ 

69 NC 272 ] 6 ~ Namance ~webmana~er~burlin~tonwomansclub.or~ 

70 NC 27215 ~ Alamance 

71 NC ~27235-0185 ~ Guilford :: 

72 NC ~28241-7561 ~ Mecklenburg ~ sdonaghy@bestintech.net 
................................. ~ .......................................................... ~ ............................................................. :: .............................................................................................................................................................................................. 

73 NC 27410 ~ Guilford ~ @triad, rr.com 

74 ~C ....................... 28645 ~ Caldwell c~cha~er.net 

75 NC 28412~New Hanover ~capefear~ewgachapter.com 

76 NC ~ 27622-1966    ~Wake ~ raleigh@ewgachapter.com 

77 ~C ....................... 28681 ~Nexander ~bellsouth.net 

78 NC 27295 ~Davidson 

79 NC 27331 ~Lee 

80 ~C ....................... 27606~Wake :: 

81 NC 27519~Wake 

82 NC 28025 

83 ~C ....................... 28204;; Mecklenburg :: 

84 NC 27889~BEAUFORT ~ lenore~carolinapregnancycenter.org 

85 NC 27415 ~ Guilford 

86 ~C ....................... 28075 ;;Mecklenburg ~info~carolinastormvolleyball.com 

87 NC 28054~ Gaston 
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-- (828) 898-8395 :: :: 

(25~i 9~4~3:3~0 ............................................................................................................................................................................................................................................................... 

~Ted Hall ~ President 

(704) 833-0360 ~Allan Farris iCity Clerk 

’ ’ i336i 33~f~8~ E~L 60~ 6 ........... i i~i:i ~ei~i~ Rigi~i~i~ ......... i Fa~i~ ~i~i~ ........................................................................ 
~Quick 

~Eve VanBuren ~CEO 

~William Christy 

i Amy Galloway ~ President 

(828) 262-0155 iScholarship Chairman 

(610) 730-1156 ~ Kate Stalter-Mastro 

(704) 540-6965; Ext. 10 ~Scott Donaghy ~President 

(336) 333-0029 i Besty Gauthier ::Chair 

i8~8i 632~ 680 

(25~i 9~46:8~0 ............................................................................................................................................................................................................................................................... 

(704) 763-7767 ~Steven Smith ~Club Director 
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A 

88 CAROLINA’S ASSOCIATION OF PROFESSIONAL SALES WOMEN 

89 CAROLINAS ASSOCIATION OF BLACK WOMEN ENTREPRENEURS 

90 Caro!!nasl p~fess!0 E1)trep~eu~r_s ..................................................................................................................................................................................... 

9,1 CARTERET COUNTY CHAMBER OF COMMERCE FOUNDATION, INC. 

92 ~gY~ ~qpnty ~ppn~!! !~0y ~Vpmgn ............................................................................................................................................................................................................................................ 

94 Catay~ba County CMmber 9f Con!me!~p~ ~: .............................................................................................................................................................................................................. 

95 ~9~b9 ~!!~?; Pa[~!ega! ~ssgci~fipn~ ~P~: ........................................................................................................................................................................................................................ 

96 CATHOLIC DAUGT~RS OF ~RICA CO~T ST. PHILIP THE APOSTLE NO. 2593 

97 CERT~IED ~SE’S MDE ASSOCIATION 

98 ~h~ber 9~CP~e[p~ ~!9~qn~ N:~: ..................................................................................................................................................................................................................................... 

99 CHAPEL H~L/CAR~ORO MOTORS CL~ 

"100 Charlotte Association of Insurance Women 

10"1 (~h~!9~e ~h~p~ Py~!~essign~}! Se~y~a!~!~s ~nte~!?~!~!?~}! ........................................................................................................................................................................... 

~ 02 Charlotte Professional Women in Travel, Inc. 

~ 03 Charlotte Roller Girls, Inc. 

~ 04 Charlotte Women for Environmental Justice 

~ 05 Char!P~t~ Wom~n’s Ma!! off,me, !ncprpgyated ......................................................................................................................................................................................................... 

~ 06 AssP~ia~on ..................................................................................................................................................................................................................................... 
~ 07 Cherokee Chamber of Commerce, Inc. 

~ 08 ~h9~!!9 D~ ~M s ~PAb~!!~ !n~: ............................................................................................................................................................................................................................................... 
~ 09 Chi Lambda XI Christian Multicultural Sorority, Inc. 

0 ............................................................................................................................................................................................................................................................................. 
~ ] ] CHOICES P~GNANCY CENTER 

2 ............................................................................................................................................................................................................... 
~ ] 3 ~h~sfian WPmen p~E!~ggnce~ !nc. ................................................................................................................................................................................................................................................... 

~ ~ 4 ~h~sfiap W ....................................................................................................................................................................................................... 

~ ] 5 Christian Women’s Job Corps of the ~A, Inc. 

~ ] 6 ~h~sfian W ~gPn~ .......................................................................................................................................................................................................... 

~ ] 8 CLAYTON ~IOR WOM~’S CL~ 

~ ] 9 CLEVEL~D COUNTY BUSINESS DEVELOP~NT CENTER 

~ 20 Clinton Junior Woman’s Club 

~ 2 ] C~D WIVES AS SOCIATION 

~ 22 ~pa~a! Pmsnancy ~9 ~en~z !nq: .............................................................................................................................................................................................................................................. 

~ 23 Coastal Women" s Forum, Inc. 

~ 24 Coastal Womeffs Shelter, Inc. 

~ 25 ~p!PmbPs ........................................................................................................................................................................................................................... 
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www.vfwauxiliaries.org/nc/ladies5202 
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305 P.O. Box 585 ~Lumbe~on 

306 PO Box 51654 ~Durham 

307 PO Box 72 ~Manns Harbor 
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265 ~C ....................... 27604 i Wake :: 

266 NC ............................................................ 2~ 82r 62 ii Meck!~r~bp!~g ................................................................................................................................................................................................................ 

267 NC 28213 ~ Mecklenburg 

268 ..................................... 28297 i M~£!~!~nbp!~g ................ i kfoc~dtkappas:~£~ ..................................................................................................................... 
269 NC 28771 ~ Graham 

270 NC 27695~Wake @hotmail.com 

271 ~C ....................... 27703 ~Durham ;; President~kodf.or# 

272 NC 27542 ~ Johnston 

273 NC 0 ~ Cleveland 

274 ~C ...................... :;28501-3321 ~ Lenoir :: 

275 NC 28056 ~ Gaston 

276 NC 27101 ~ Forsyth 

277 ~C ....................... 28208 ~ Mecklenburg :: 

278 NC 28052 ~ Gaston 

279 NC 28786 ~ Ha~-ood 

280 ~C ....................... 28445~ Onslow :: 

281 ~C ............................................................ ~8~0~ ~ Meck!~P~prg ................................................................................................................................................................................................................ 

282 NC 28227~ Mecklenburg 

283 ~C ....................... 28205 ;; Mecklenburg ~ 

284 ~ ............................................................ 2SOTS~!~!~b£y~ .............................................................................................................................................................................................................. 
285 NC 28021 ~ Gaston 

286 NC 28792 ~ Henderson 

288 NC 27709 ~ Durham 

289 ~C ....................... 28215 ;; Mecklenburg ~ 

291 NC 27870~ Halifax ~ president~lakegaston~c.org 

292 NC 28036~ Mecklenburg ~yahoo.com 

............................................................ ................................................................................................................................................................................................................ 
295 NC 28204~ Mecklenburg 

29e ~d ...................... 2s~ ~0~U~ion :: 
297 NC 28110 ~ Union 

298 NC 28083 ~ Cabarms 

300 NC 27702 ~ Durham ~ ~hrc~ucsf.edu 

301 NC 27023 ~Forsyth ~ paulette@beneficiNskinworks.com 

302 ~ ...................... 28356 ~ Cumberland 
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303 NC 28164 ~ Gaston 

304 NC ~28359-1008 ~ Robeson 

305 ~ ...................... 28359~Robeson 
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306 NC 27707 ~ Durham 

307 NC 27953 ~Dare 
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299 (~ ~:~ ~ 

300 (415) 502-5209 ~National Office 
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302 ~Sue Raynor ~ Refistered Agent 

303 ~Dana B. Gasperson ~"ln Care Off 
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305 ~ Eii~abeth Armstrong 
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308 Matthews Woman’s Club, Inc. 
309 McDgy~e!! P~g~}r~ ~a!~ ~!~e!~ !!?~. .................................................................................................................................................................................................................................... 

310 ................................................................................................................................ 

311 MISS RODEO NORTH C~OL~A ~C. 

3 ~ 2 Mi~h~!! ~0PntN ~h~be~ ................................................................................................................................................................................................................. 

~ ~ a ..................................................................................................................................................................................................................................... 
3~ 4 Mooresville-South Iredell Chamber of Commerce 
3 ~ 5 M~g~n~n Wom~n~ s ~!~ ~ ~Pnd~fi~P~ ~n~: ..................................................................................................................................................................................................................... 

3] 6 Morfisville Chamber of Commerce, Inc. 

317 MOTOR WIT, ~C. 
a~s ...................................................................................................................................................................................................................................................... 

az0 ....................................................................................................... 
az ~ ............................................................................................................................................................................................................................... 

323 ~~ESBORO CHEER OF CO~,~RCE, ~C. 

324 ....................................................................................................................................................................................................... 
325 MY ~CE (Fe~a!~ ~t~Pg wi~h CPPfidenc~ and E~pP~e~ent) ............................................................................................................................................... 

327 MY SISTER’S ~EPER, INC. 
~zs ......................................................................................................................................................................................................................... 
329 Mystique Ladies Social Club 

330 N.C. GAY ~D LESBI~ ATTO~EYS 

33] N.C. M~ORITY PLeA COALITION, ~C. 

332 NATASHA ~TTE W~E SCHOL~SHIP F~, ~C. 

333 NATION~ ASSOCIATION OF COLLEGIATE WOrN AT~ETIC ~NIST~TORS 
~a4 ~a~n~! ~s~p ~fW~en .............................................................................................................. 
335 National Association of Women Business Owners Winston-Sale~greensboro Chapter 

336 NATION~ CO~ITION OF 100 BLACK WOrN OF CH~OTTE, INC. 

337 National Federation of Licensed Practical Nurses, Inc. 

338 NATION~ WO~N’S ~TH FO~ATION 

339 NATIVE AMERICAN DECENDANTS 

340 .......................................................................................................................................................................................................................................................... 

341 NC Chapter of the American College of Nurse-Midwives, Inc. 
342 N~ D~!~} ~hap~t~[ �~fP! B~a~ Phi H~Ps~ ~l~p~!~fi0n ....................................................................................................................................................................................... 

343 !~ M}! ~!t~mn! ~nd }~!pr}~e!~ C~pc~rafi~n ~ S i~} Phi Eps!!~n ~ E!~p ~pi~e~!~ ~p~: ................................................................ 

344 NC Triangle ~ea Chapter of Black Nliance for Educational Options, Inc. 

345 ................................................................................................................................................................................................................................................. 

346 ~W BEG~GS HO~ FOR PREGNANT TEENS, ~C. 

347 ~W BE~ B~E RUTH GI~S SOFTB~L LEAG~, ~C. 

348 Ne~, M~p~ ~i~ p~e~nanc~ ~P~e~ ................................................................................................................................................................................................................................................ 

~4e ................................................................................................................................................................................................................................................................... 
350 Ne~v Life for Battered Women and Children of ~erica, Inc. 

351 New Life Pregnancy Sewices, Inc. 
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308 www. matthewswomen.org 

309 www.mpccnc.or,q 

310 www.mcabsw.oLq 

311 

312 www. mitchell-count~/.com 

313 www.moorecountychamber.com 

314 www. mooresvillenc.org 

315 

316 www. morrisvillechamber.or,q 

317 

318 mothershelpernc.org 

319 

320 

321 www. mtairvncchamber.or.q 

322 

323 www.townofmurfeesboro.com 

324 

325 

326 

327 

328 www.wix.com/naavah/mysisterssuccess 

329 

330 www.ncgala.org 

331 

332 

333 www.nacwaa.org 

334 www. nawbo-raleigh.com 

335 

336 

337 www.nflpn.org 

338 www.nwho.com 

339 

340 

341 
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343 

344 

345 

346 

347 

348 

349 www. newhope4women.or,q 
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308 PO Box 2562 iMatthe~vs 

309 P.O. Box 2728 iMarion 

310 P O Box 36834 iCharlotte 

311 45 Maverick Ranch Rd ~Pittsboro 

312 P O Box 858 i Spruce Pine 

313 ! ............................................................................................................................................................................... i: Southern Pines 
314 PO Box 628 ~Mooresville 
315 P0 B~ !g24 ................................................................................................................................................................................................. ii M(~!~g~}n~gn ................................................................. 
316 260 Town Hall Dr., Suite A ~Morrisville 

317 437 Goldfloss St. ~Winston-salem 

318 1109 Hope Mills Rd. ~Fayetteville 
319 5505 ~acy Rd ............................................................................................................................................................................................... ~: Durham 

321 PO Box 913 ~Mount 

322 P0 BP~ !04 ..................................................................................................................................................................................................... ~ Moyock 
323 PO Box 393 ~Murfreesboro 

324 .............................................................................................................................................................. ~Bu~!~Pg~n ................................................................... 
325 3 !7 Castle St~ ..................................................................................................................................................................................... ~ Wilmington 
326 329 Elmwood Drive ~Winston Salem 

327 2533 Quailforest Dr ~Fayetteville 
328 W~yne ~Pn~y ............................................................................................................................................................................................. ~: Goldsboro 
329 223 Peachtree St ~Henderson 

330 PO Box 13152 ~RTP 

331 PO Box 1380 ~Four Oaks 

332 !23 87~ ......................................................................................................................................................................................... ~E!~n ....................................................................................... 
333 Oak P~yk D:! ................................................................................................................................................................................................. ~Wi!m~ng~n ................................................................ 
334 P0 B~5 ~0}}? ............................................................................................................................................................................................. ~Raleigh 
335 P O Box 35074 ~Greensboro 
336 ~?}~ 0!d ~y~ide Rd ................................................................................................................................................................. ~: ~h~y!~e ........................................................................ 
337 111 w. Main St., Suite 100 ~ Garner 

338 Ste. 1400 Wake County ~Raleigh 

339 412 N. FiSh Street ~Mebane 
340 8~} E~S~ D~g~ D[i?~ ......................................................................................................................................................... ~:Mebane 
341 18 Fullam Drive ~ ~den 

342 P0 B~ }0406 ............................................................................................................................................................................................. ~R~!e~gh ............................................................................. 
343 402 B Fisher Park Circle ~Greensboro 

344 PO Box 11265 ~Durham 

345 P0 B~ }0!0 ................................................................................................................................................................................................. ~R~!e~ ............................................................................. 
346 [~rs~h ~2Pn~x ........................................................................................................................................................................................... ~: Clemmons 
347 Crayen CoPn~ ............................................................................................................................................................................................ 

~v Be[P ..................................................................... 
348 .................................................................................................................................................................................................... ~Kann~p~!is .................................................................. 
349 .................................................................................................................................................................................................... ~Kannapolis 
350 P.O. Box 29473 ~Charlotte 

351 408 E Eighth Avenue ~ Gastonia 
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NC :: 28106iMecklenburg    i MWCSL@matthewswomen.org 

NC 28752iMcDowell 

NC 28236iMecklenburg i metrolina@mcabsw.or,q 

NC 27312i Chatham ~ @earthlink, net 

NC 28777 i Mitchell 

NC 28115 i Iredell ~ info@mooresvillenc. 

NC i28680-1724 iBurke 

, , ~C ............................................................ :~7}60~ Wake ......................................... ~ chambe[@rnc~ms}d!!enc:�~om ............................................................................................ 
NC 27127 ~ Forsyth 

NC 28304 i Cumberland 

NC 27713 ~ Durham 
NC 27023 ~ Forsyth 

N~ ........................................................... 2~7Q30 i Spyr~7 ......................................... ! p[esid~at! @rntairyr~!?am be[:~[~ ........................................................................ 
NC 27958 ~ Currituck 
NC 27855 ~ He,ford ~ muffeesborochamber@gmail.com 

NC 27217 ~ Namance ~ TheM ustardSeed Fou ndation~ Live B B B. corn 

NC 28401 ~New Hanover 

NC 27127 ~ Forsyth 

NC 28304 ~ Cumberland 

NC 27530~Wayne ~ info@mgsisterssuccess.org 

NC 27536~ Vance 

NC ~ 27709-3152    ~ Durham ~ info@ ncgala.org 

NC 27524 ~ Johnston 
NC 27244 ~ Namance 

NC ~28403-6916 ~New Hanover 
NC 27622~Wake 
NC 27425 ~ Guilford 

NC 28217 ~ Mecklenburg 

NC 27602~Wake ~ nationalwomenshealth@~mail.com 

NC 27302 ~ Namance 

NC 27302 ~ Alamance 
NC 28801 ~ Buncombe 

NC ~27650-0406 ~Wake 

NC 27401 ~ Guilford 
NC 27703 ~ Durham 

NC 27650~Wake ~ ncsulodge@gmail.com 
, ,~ ..................... 

~ 
27012~Forsyth 

NC 28560~ Craven 

NC 28083 ~ Cabarms 

~ ............................................................ 28O2~aba[~ .............................. ................................................................ 
, ............................................................ ................................................................................................................................................................................................................ 

NC     ~28054-5548    ~Gaston 
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-- (704) 849-5063 

(704) 559-4188 ~Charlese Chapman 

(919) 542-3704 i Terry Crowe White ~ President 

i8~8i %~:~033 ........................................... 

.......................................................................................... i ........................................................................................... ~ .......................................................................................................................... 
(e~e) 4e~:f~0 ............................................................................................................................................................................................................................................................... 

........................................... ~ ........................................................................................... .......................................................................................................................... 

(336) 786-6116 ~Betty Ann Collins ::President 

~Joan Moore ~ Registered Agent 
, ,~ ~:~ ........................................... ~ ........................................................................................... ~ .......................................................................................................................... 

(980) 5~Z86~9 ............................................................................................................................................................................................................................................................... 

~Victor Johnson ~ Registered Agent 

~David Noble iRegistered Agent 

(919) 522-9523 ~Gavin Lawrence ~ President 
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:352 NT~nTP[0fit p!~ojec~t Ma:na:g~ment Sery!~es ............................................................................................................................................................................................................................. 
353 Ng~h ~arP!ina ~ph~ ~hap~y ~Pi ............................................................................................................................................... 

354 Noah Carolina ASA So,ball, Inc. 
355 NORTH C~OL~A BETA CH~TER OF PI BETA PHI HOUSE CO,OPTION 
356 Ngqh ~a~P!ina B!~ck Wg~en’~ E~pg~er~nt ~e~k (~CBWE~) ................................................................................................................................ 

357 Noah Carolina Business Incubation Association 

358 NORTH C~OL~A CH~TER OF T~ NATION~ ORG~IZATION FOR WON,~N, ~C. 

359 Noah Carolina Committee of the National Museum of Women in the ~s, Inc. 
360 ~9~h C~yPfiP~ Eedey~iPn 0f Bus~ness and PyPfessiPP~! ~men7 s ~!pbs, !n~0rp0ra~ed ....................................................................... 

W omen’ s .............................................................. 
362 Noah Carolina Forensic Nurses Association 

................................................................................................................................................................................................................... 
364 NORTH C~OL~A G~A CH~TER OF PI BETA PHI HOUSE CO,OPTION 

365 N~Uh ~a~9!ina .................................................................................................................................... 
366 NORTH CAROL~A MILITARY WIDOW & WIDO~RS ~ORMATION GRO~ 

36r ............................................................................................................................................................................................................................... 
368 N~uh~a~dina ..................................................................................................................................................................................................................................... 
369 Noah Carolina Nurses Association 

370 Noah Carolina Nurses for Life, Inc. 

37~ NORTH C~OLINA OMICRON ~UMNI CO,OPTION 

372 NORTH CAROL~A SOFTBALL COAC~S ASSOCIATION 

373 Noah Carolina Women Ministers’ ~liance (NC~A) a Division of the National Women Ministers’ 

374 NORTH C~OLINA WON~N OF COLOR 

375 North Carolina Women’s Lacrosse Association 

376 ..................................................................................................................................................................................... 
377 Old Fort Chamber of Commerce, Inc. 
378 0n~g~} Ch! T!~ {ncq{p~!~d .............................................................................................................................................................................................................................................................. 

379 Onslow Pregnancy Resource Center 

380 Onslow Women" s Center 

38] OPEN ARMS PREGNANCY SUPPORT SERVICES, INC. 
382 Our Mothers’ Daughters Lifeskills Center for Women, Inc. 
asa 0p~yban!~s Wgoen’ s ~n~ed S~s Bg~fing ~ ng~s~ ~so d~fign~ {P~: ........................................................................................................................ 

384 Oxfbrd Woman’s Club 
385 Pamlico County Chamber of Commerce 
as6 Gk!s !n grpgya  d .................................................................................................................................................................................................................................................... 
387 P~O~}~0~ ~pd ~n M~di9~! ~}s~ M}nage~nt ~n~{~ !n9: ....................................................................................................................................................... 
388 Pi K~PA PHI FO~ATION 

389 Central Carolina Black Nurses Council 

390 ~ss~dafi~n ................................................................................................................................... 
39] Pilot Mountain Woman’s Club Inc 

392 Pine Level Women’s Club, Inc. 

393 PITT COUNTY GIRLS’ SOFTBALL LEAGUE, INC. 

394 Pleasure Island Chamber of Commerce, Ltd. 
395 Polk County Chamber of Commerce, Inc. 
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www.nonprofitpmservices.org 

www. pibetaphi.or,q/unc 

www. ncasafastpitch, corn 

www. ncbwen, or,q 

www. ncincubation.or,q 

www.now.org/chapters/nc.html 

www.bpw-nc.org 

www. ncfnwc, org 

www. nciafn, or,q 
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ncnonprofits.org 
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www.oldfortchamber.com 
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352 P.O. Box 13171 iRTP 

353 ~0~ H!!!sb0!~? S!~ ........................................................................................................................................................................................ ii~h~tp~! Hi!! 
354 P:0: Bg~ !}~8 ............................................................................................................................................................................................. iiBurlingt°n 

355 5 Lucerne Lane ~Durham 

356 PO Box 25394 iRaleigh 

357 PO Box 131169 iResearch triangle park 

358 St~ 5~ .............................................................................................................................................................. ~Chape! I!!!! .................................................................. 

359 2600 Charlotte Pl. i Charlotte 

360 P.O. Box 276 iCarrboro 

362 2~!~7~ B~flg~(PPnd ~Ye.~ ~!}9 ................................................................................................................................. ~:G(~9p~bP(q ................................................................ 
363 !03 Enterprise S~: ................................................................................................................................................................................... ~ Raleigh 

364 806 Raintree Ct ~Winston-salem 

365 214 S Driver St ~Durham 
366 2} ! ~ansdp}~ne Rd .............................................................................................................................................................................. ~Fayetteville 

367 123 W. Main St ~Durham 

aes S 00 ....................................................................................................................................................... ............................................................................. 
369 P0 B9~ !202} ............................................................................................................................................................................................. ~ Raleigh 
370 6}2 Kins~P~ Dr .................................................................................................................................................................................. ~ DP~ham ............................................................................ 
37] PO Box 20597 ~Greensboro 

372 ...................................................................................................................................................................................... ~Lexington 

373 PO Box 14666 ~Raleigh 

374 ~P~b~(!~P~ ~9PP~Y ............................................................................................................................................................................ ~ ~’~t~!!e ................................................................. 
375 82 Harrison Ct ~Pittsboro 
376 409 C!~rb~pok Dy: .............................................................................................................................................................................. ~W~!oing~gn ................................................................ 

377 PO Box 1447 ~Old Fo~ 

378 614 Border Street ~ Graham 

379 PO Box 1556 ~Jacksonville 

380 PO Box 1622 ~ Jacksonville 
38~ Nepde~Pn CPPn}5~ ................................................................................................................................................................................ ~:Hendersonville 

382 P. O. Box 46145 ~Raleigh 

383 PO Box 314 ~Powells Point 

384 PO Box 2124 ~Oxtbrd 

385 PO Box 92 ~ Grantsboro 
386 6!~ T(gY~ ~ne ......................................................................................................................................................................................... ~ Wi!m~ng~qn ................................................................ 

387 2014 Waters Trail Drive ~ Charlotte 

388 Suite a ~Charlotte 

389 PO Box 42733 ~Durham 

390 152 Boxwood Circle ~Bermuda Run 

39] PO Box 713 ~Pilot Mountain 

392 1108 Got an Farm Road ~ Selma 

393 PO Box 639 ~Winterville 

394 1121 Noah Lake Park Blvd. ~ Carolina Beach 

395 2753 Lynn Rd., Suite A ~T~on 
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NC :: 27709 ~ Durham 

N(~ ........................................................... 2~75 !6i 0!~nge ....................................  NC~lpha@pibeta phi. o[q ......................................................................................................... 

, ~C ...................... ................. ~ ~lamaP£~ ............................ ..................................................................................................... 
NC 27707 ~ Durham 

NC 27611 ~ Wake ~info@ ncbwen, or~ 

NC 27514 ~ Orange 

NC 28244 ~ Mecklenburg 

NC 27510 ~ Orange @embarqmail, corn 

NC 28150 ~ Cleveland 

NC 27408 ~ Guilford ~ info@ nciafn.or~ 

NC 27607 ~ Wake 

NC 27106 ~ Forsyth 

NC 27703 ~ Durham 

NC ~ 28314-0628 ~ Cumberland 

NC 27701 ~ Durham ~ kknox@ncmsc.org 
NC 27609~Wake ~info@ncnonprofits.or~ 

NC 27712 ~ Durham 

NC ~ 27420-0597 ~ Guilford 

NC ~ 27620-4666 ~ Wake 

NC 28311 ~ Cumberland 

NC 27312 ~ Chatham 

NC 28409 ~New Hanover 

NC 28762~McDowell ~ chamber@ol~fo~chamber, com 

NC 27253 ~ Alamance 

NC 28541 ~ Onslow @yahoo.com 

NC 2~541 ~ Onslow 

NC 28792 ~ Henderson 

NC ~ 27620-6145    ~ Wake 

NC 27966 ~ CurrJtuck 

NC 27565 ~ Granville 

NC 2g529~Pamlico ~ pamlicochamber@embarqmail.com 

NC 2 ~412 ~ New Hanover 

NC 27717 ~ Durham ~ inq ui~@ ccbnc, org 

NC 27041 ~ Sur~ ~ info@pmwc.orq 

NC 27576 ~ Johnston 

NC 2~42~ ~New Hanover ~ ~refl@pleasureislandnc.orfl 

NC 287g2~Polk ~ info@polkchamber.org 
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352 (919) 412-9381 :: :: 

353 

354 (336) 222-5030 iTony Laws ::State Commissioner 

355 .......................................................................................... i ........................................................................................... i .......................................................................................................................... 
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Post-Presidential Retreat Updates 
December 7, 2011 

NOTE: For the working groups other than Resource Allocation, the November 30 update 

document remains current. We intend to send an update next week as well, .following meetings 

of the Collegiate Model: Enforcement and Collegiate Model: Rules working groups. 

Resource Allocation Working Group 

Presentation to Board: January 2012 
Chair: Michael Adams, President 

University of Georgia 

Vice Chair: Ann Millner, President 
Weber State University 

No additional 
meetings are 

required. 

Direct questions and feedback to staff contact: 

Kathleen ~4cNeely, kmcneely@ncaa.org 

DEVELOPMENTS 

The Resource Allocation Working Group met on December 2. The focus of the meeting was to revie~v 
previously considered proposals against the Association’s enduring values, which are: 

Student-athlete success academically and athletically is paramount. 

The collegiate model, in which athletics is embedded in the values of higher education including 
shared responsibility and accountability, should be protected and sustained. 

Amateurism defines the relationship between students and institutions in the collegiate model of 

athletics. 

Competitive equity and fairness of opportunity mnong institutions of similar commitment to 

intercollegiate athletics should guide the administration of the college model. 

As outlined below, several of the previously considered proposals were eliminated or modified, h~ 
addition, the group discussed proposals related to non-coaching staff members and the minimum number 



of sports required for Division I membership. It was the decision of the Working Group that there should 
be no change made to the minimum number of sports required for Division I membership. 

The group will continue to work on its final report to the Division I Board of Directors through 
December; the deliberations of the group, however, have concluded. 

FINAL APPROVED PROPOSALS 

The following are the approved proposals that will be recommended to the Division I Board in January, 
along with the working group rationale for each proposal. 

1. The working group felt that a more thoughtful approach to looking at the number of competitions 
was necessary. before making a recommendation. Therefore the proposal related to the number 
of competitions is: 

That an immediate moratorium be instituted to cap the number of contests/dates of competition at 
the levels that currently exist in all sports. It is also recommended that the NCAA commission a 
study to determine the maximum number of contests/dates of competition during the 
championship segment of the playing season that is essential to the success of each NCAA sport. 
In addition, the Working Group recommends that the scope of this study specifically examine 
how contests in the sport of basketball are counted. 

The working group further recommends that once the study is completed and the new 
contesffdatcs of competition limits are in place for each sport, that those new limits remain in 
place for 10 years. 

This new proposal replaces prior discussions on elimination of non-championship segment 
competition and a 10 percent reduction in regular-season competition for all sports. 

Rationale: It is important for the student-athlete to have the appropriate number of competitions 
in place that allow them to be successful as athletes, while maximizing the time available for 
academic success and campus life pursuits. 

2. Reduction in scholarships as follows: 

a. FBS football scholarships from 85 to 80. 

b. FCS football scholarships from 63 to 60, with 80 overall counters. 

Women’s basketball scholarships from 15 to 13. [Note: The working group will no longer 
recommend a requirement that the scholarships eliminated from women’s basketball be 
reallocated to other women’s sports. The working group noted that it should be at each 
institution’s discretion as to how the dollars are to be reallocated.] 

In addition, the working group also agreed they would not request the Committee on Academic 

Performance to consider incentives that would allow institutions above a certain APR score to 
maintain the current levels of scholarships for football and women’s basketball. The working 

group and President Emmert reaffirmed their position and support of Title IX. 

2 



Although a reduction in the number of men’s basketball scholarships was discussed, the working 
group believes that the current number of men’s basketball scholarships at 13 is an appropriate 
number. Therefore no change is recommended. 

Rationale: The proposed scholarship numbers allow for continued success of football and 
women’s basketball programs while providing institutions with the opportunity to reallocate 
dollars to other initiatives that benefit student-athletes. The proposed scholarship reductions also 
will allow for athletics talent to be dispersed across more intercollegiate athletics programs. 

3. Elimination of institutional foreign tours that may be scheduled during the summer-vacation 
period between the institution’s spring and fall terms or during an academic year vacation period 
(other than Labor Day vacation period) published in the institution’s official catalog. 

Rationale: Institutions feel a growing pressure to provide a foreign tour opportunity to each 
student-athlete. As a result, providing a foreign tour has become tied to the recruiting process. 
Student-athletes are encouraged to use institutional study abroad programs that are available 
during these time periods. 

4. Provide the following constraints on non-coaching personnel: 

In the sport of football, the Working Group will recommend a limit of 12 non-coaching staff 
members, whose duties include support of the football program in any capacity, including 
third-party contractors that may be employed by an institution. The 12 non-coaching staff 
members will not include athletics trainers, academic support and compliance staffmembers. 

h~ the sport of men’s basketball, the Working Group will recommend a limit of six non- 
coaching staff members, whose duties include support of the basketball program in any 
capacity, including third-party contractors that may be employed by the institution. The six 
non-coaching staff members will not include athletics trainers, academic support and 
compliance staff members. 

NOTE: The non-coaching personnel limitations do include videographers, strength and 
conditioning coaches, and operations and administrative personnel. The Collegiate Model-- 
Rules Working Group is asked to work with staff to refine the list of what would be included in 
the non-coaching staff limits. 

Rationale: The membership and the Board of Directors have expressed significant concern with 
the proliferation of non-coaching staff members with sport-specific responsibilities. Dollars spent 
on these personnel can be allocated to areas that will more directly benefit the student-athlete and 
better align with enduring values. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Linda Combs <linda~momsoncombs.com> 

Saturday, JanuaD’ 14, 2012 11:37 AM 

L - (?ift of Intluence <linda@morrisoncombs.com> 

Wanted you to know about my latest gilt business book 

The Gift of Influence Cover.jpg 

I just wanted to let you know about my latest gift business book 

entitled "The Gift of Influence" (See attached cover). It’s available 
from Amazon corn at: 

http ://~v,a~v.amazon com/OiiL Imquence-L inda-Morrison-Combs/dp/O964031213/ref 
sr l cc l?s=gift-cards&ie=UTFS&qid=1325197448&sr=l-l-catc°rr 

Or from Combs Music at 800-932-6627, if you wish to order via phone, and 

talk to a rea~ l~’e person here in 

tIere’s wishing you a wonderful 2012 

Best regards, 
Linda 





From." 

Sent: 

To: 

Subject: 

Eleanor Bloxham <ebloxham@thevaluealliance.com> 

Monday, Janua~ 30, 2012 11:02 PM 

Breome, Li s~ L <lbroome@email.unc.edu> 

The Corporate Governance Alliance Digest 

The Digest is published as a public service by Eleanor Bloxham, CEO of The Value Alliance and Corporate Governance Alliance and John M. Nash, Founder and President 
Emeritus of the National Association of Corporate Directors, (which celebrates its 35th anniversary this year). This publication is intended for Lissa Broome. To receive your 
own complimentary copy of the Corporate Governance Alliance Digest, please go here. If you do not wish to receive this publication in the future, please just email Eleanor 

Bloxham at ebloxham@thevaluealliance.com. 

You can access our easy to read PDF version here. 

In this issue: 

<!--[if!supportLists]-->? <’.--[endifl-->ln the news, Eleanor Bloxham 

<!--[if!sup~rtLists]-->? <?.--[endJfl-->Corporate performance and valuation, Eleanor Bloxham 

<[--[if [supportLJsts]-->? <’.--[endJfJ-->Explaining the upward spiral in executive compensation, Tama Copeman, Chair of the Board, Mid Atlantic Diamond Ventures 

<!--[if !supportLJsts]-->? <’.--[endJf]-->A lines of defense approach to corporate oversight, Sean Lyons, Principal, RISC International (h~land) 

The News 

by Eleanor Bloxham 

(Please click on the links to access relevant articles.) 

Are women directors the new go-to resources for overseeing high stakes board and C-suite changes? Women are still very much the minority on boards. And even more the 
minority in board leadership roles like board chair, lead director or chair of the nominating and governance committee. Two examples do not a trend make, but at Yahoo, Patti 
Hart, the chair of the nominating and governance committee is overseeing the search for new directors. She also led the recent CEO search according to the Wall Street 

Journal. At RIM, new chair Barbara Stymiest, who the Wall Street Journal says is known as a []turnaround artist[], is overseeing over,hauls. 

Chair/CEO split: Are you split? If the roles are combined, expect flak not only from investors according to the Globe and Mai!, but also chairs of other companies, according to 
the Wall Street Journal. 

Ethics: According to the Ethics Resource Center[]s 2011 National Business Ethics Survey, a whopping 42% of employees say their employers have a weak ethical culture. 
(As a board member, are you informed? What would employees at the companies you oversee say? Are they asked?) Corporate retaliation against whistleNowers has nearly 
doubled since 2007, the survey reports. That[]s no way to ensure whistleblowers won[]t go to the SEC first. (As a board member, do you get information in executive session 
from the ethics officer on retaliation [] and how widespread it is? What is corporate policy and reality?) 

Olympus Lessons: The alleged fraud and cover-up at Olympus was wide-reaching and holds the standard lessons about board oversight, corporate culture and control 
practices. It also has positive lessons for companies who wish to build trust following corporate crises; published by CNNMonev/Fortune. 

Loneliness on the job? As a board member, it[]s important to have people with whom you can speak confidentially about touchy board topics. Who can your CEOs reach out 
to ~ do they? As part of corporate culture oversight, do you know how connected workers feel to others in the company? Less connectedness results in lower productivity, 
morale and engagement, according to the New York Times. This impacts corporate reputation [] and valuation= 

Corporate Performance and Valuation: Part I 

by Eleanor Bloxham 

Board directors, t~sponding to a t~cent National Association of Corporate Director[]s survey, ranked their board []s top priorities. Strategic planning and oversight ranked 
number one; corporate performance and valuation, number two. Given widespread board priority on corporate performance and valuation, I[]11 be covering what boards may 
wish to consider over the next several issues. 

Many boards have adopted practices over the last decade to make their overaight of corporate performance and valuation more effective. To gain outside perspectives, board 
members read analyst reports. To address fulsome discussions, CFOs provide information well in advance and, rather than give presentations, attend meetings to answer 
board member questions. Boards specify information relevant to business performance, beyond standard financial information. 

But given the curt~nt climate, there is more that boards may want to consider. Considerthe valuation of Apple (which has recently been exchanging places with Exxon as 
thecompanv with the largest market capitalization). While there may be no immediate large scale threat to Apple[]s valuation, Apple[]s new reality is I[ ikely fewer raving fans. 

How did Apple[]s outsouming gain big attention? Not from a shareholder, an employee, a supplier, media or governmental agency. Apple is under fire because techie and 
Apple fan Mike Daisey was curious about how the gadgets were made. Daisey shared his story on NPR and it is well worth listening to (or reading if you prefer). The N! ew 
York Times (and other news outlets) have now expanded on the story in powerful ways. 

As a board member, it is important to specify to management what supply chain information you want to receive (for acquisition targets also) and review disclosures to build 
trust with investors and the public. Great board discussions focus on how the supply chain would stand up to scrutiny. What would our raving fans (like Mike Daisey think) if 
they knew the ins and outs of our operations and what really goes on? (Do we know what r~ally goes on?) If interviewed, what would the employees of our suppliers say? (Part 
of what made Mike Daisey []s report so compelling was his interviews of Foxconn []s employees leaving work.) Here is a New York Times[] article with reaction! s from 
Chinese readers. Other US companies are named (perhaps yours). There is a larger issue at stake as well: Chinese views of the U.S. which could harm all U.S. commerce. 

The Apple incident reinfomes that the drivers of valuation of any firm include all the corporation []s stakeholders and not just the obvious ones. In valuing a company and 
understanding its performance, these relationships can have major []game-changing [] impacts. It is easy to model cash flows, but wild swings in valuations occur based on 
inflection points caused by changes in stakeholder relations. 



Next Digest: More on corporate performance and valuation. 

Immediate action step on the stakeholder relations front: it is proxy season. Read the company proxy: Is it understandable? What does it say about C]usCI? 

Other resources/information: To understand the questions that are being raised about Apple, articles in: The New York Times, also here and here, the LA Times, the Daily 
Beast, the Guardian and MarketWatch and elsewhere are well worth reading. 

Available in libraries (or for purchase), my 2002 book Economic Value Manaqement: Applications and Techniques, introduced the concept of corporate valuation based on 
stakeholder analyses, which Monks and Lajoux recognized as its own approach in their book: Corporate Valuation. (Since 2002, others have popularized similar concepts e.g. 
Michael PorterDs shared value, without the explicit tie-ins to corporate valuation techniques.) 

Explaining the Upward Spiral in Executive Compensation 

by Tama Copeman, Chair of the Board of Mid Atlantic Diamond Ventures,tama@alcyone7.com. 

Rising CEO compensation frustrates many board members and for good reason: setting CEO pay-above-the-50th percentile broadly leads to unbounded growth in pay. 

(Similar results will occur if a large portion of companies set aggressive increase targets each year.) Although advisory say-on-pay votes now available to shareholders provide 
a check, the votes provide a weak check on rising pay. 

System dynamics is a methodology for understanding the behavior of complex systems which can be applied to understanding the dynamics of executive compensation. 
Originally developed by Forrester at MIT Sloan in the 1950s to provide insight into corporate and managerial problems, system dynamics is currently being used by the public 
and private sectors for policy design, environmental change, economic behavior, project management and supply chain analysis. 

The basis of the method is the recognition of feedback, interlocking, and time-delayed relationships among components of a system. A systemDs feedback structure drives 
the dynamics of the system. So=called causal loop diagrams provide a visual representation of the feedback loops in a system and enable the creation of mental models for 
qualitative analysis. 

In a system dynamic of growth, loops with all positive links are self-reinforcing and produce unbounded growth. Balancing loops provide self-correction in the system. They are 
created when there are an odd number of negative links and are self correcting. John D. Sterman (~Business Dynamics [] Systems Thinking and Modeling for a Complex 
World i~, McGraw Hill, 2000) provides many examples of applications of causal Ioopdiagrams. 

As a CEOE~is compensation is set above the 50th percentile within the peer group, the average of the peer group rises correspondingly. The causal loop model in Figure 1 
illustrates self-reinforcing compensation behavior. If the majority of boards employ above 50th percentile pay positioning, the peer-group compensation increases with the rate 
of growth dependent on the fraction of companies using this strategy, if the majority of boards employ below 50th percentile pay positioning, the peer-group compensation 
decreases. The latter case is, naturally, less likely. Conversely, as CEO pay increases, say-on-pay concern also increases with a corresponding push to reduce pay. The 
causal loop model illustrates self-correcting say-on-pay behavior~ Within a corporation, the internal ~say on pay~ is far stronger than the advisory shareholder ! vote, as senior 
management, human resources and budgetary factors weigh in. 

Figure 1. Causal Loop Model applied to CEO compensation 

The above cycles occur on a one-year basis; however other balancing factors can enter thr~)ughout the cycle. The Wall Street Journal (June 30,2011) reported: "Companies 
may not have to abide by shareholder advisory say=on-pay votes mandated under the Dodd=Frank Act, but laws, ers specialized in securities class action suits have already 
brought a half dozen suits against directors and executives for ignoring their results. A number of firms have tried to settle the claims quickly.[:] 

Peer benchmarking has been a powerful tool in compensation= System dynamics provides a simple perspective to understand the dynamics at work. Unless there are 
changes to the current systems-dynamics for CEO pay, CEO compensation will continue to spiral upward. 

A Lines of Defense Approach to Corporate Oversight 

by Sean Lyons, Principal, RISC International (Ireland), seanJyons@riscinternationaUe. 

The financial crisis of 2008 exposed weaknesses in corporate oversight at all levels. As a result, stakeholders are now demanding higher standards of corporate citizenship 
and improved oversight. To safeguard stakeholder interests and optimize stakeholder value, corporate oversight needs a clear structure of accountability which can be readily 
understood and monitored. 

To gain a measure of comfort that critical activities are being appropriately addressed, stakeholders commonly rely on various lines of defense, internal and external to the 
organization. 

Internal lines of defense previde stakeholders with a degree of confidence that the organization is operating effectively and appropriately. 

A well established concept that has traditionally been deployed across different industries is the so-called E]Three Lines of Defense[i] model. This model has also often been 
the preferred model of regulators when they review an organizationE3s oversight structures. A widely accepted industry standard within the European financial services sector it 
has been advocated by the likes of the European Central Bank, Bank for international Settlements and Financial Services Authority as a sound practice for banks in achieving 
a strong governance culture= This model recognizes operational line management, tactical oversight functions, and independent internal assurance as three lines of defense in 
an organizationI~]s governance/control framework. While this model recognizes the oversight roles of executive management and the board of directors, it d! oes not 
specifically recognize their roles as specific, additional lines of defense. 

A more robust model and one that I advocate explicitly includes five internal lines of defense= 

Internal Lines of Defense 

1. Operational Line Management (e.g. business units) 

2. Tactical Oversight Functions (e.g. compliance, risk management etc) 

3. Independent Internal Assurance (e.g. audit function) 



4. Executive Management (e.g. senior management) 

5. Board of Directors 

Clearly from a broader stakeholder perspective all these lines of defense are important. It seems that regulators are catching on. On October 17,2011, the SECDs Carlo di 
Florio, director of the office of compliance inspections and examinations referred to five internal lines of defense in his address to the National Society of Compliance 

Professionals (NSCP). 

Organizations need to ensure that this internal lines of defense framework is effectively operating within the organization so that there is an appropriate oversight hierarchy in 
place in strategic, tactical, and operational decision making. 

In addition to the internal lines of defense, a number of external lines of defense can also safeguard and protect stakeholder interests. 

External Lines of Defense 

6. External Auditors 

7. Shareholders 

8. Rating Agencies 

9. Regulators 

In the event that the organization itself fails in its obligations, stakeholders can help ensure that their interests are being safeguarded by understanding and collaborating with 
these lines of defense. 

External lines of defense can extend beyond individual firms to also provide corporate oversight at regional and national levels. In fact outside the corporate realm itself this 
oversight model can be extended beyond the regulators to elected public representatives (the Government) who are ultimately responsible to their electorate. 

A Dlines of defensed framework provides a comprehensive system of Dchecks and balancesD. Functioning properly, it ensures the organization is fulfilling its fiduciary 
duties, legal obligations, and moral responsibilities, while creating durable value and sustainable economic per[ormance~ That said, a chain is only as strong as its weakest 
link. To operate effectively, each line of defense must fulfill its oversight duties both individually and collectively. 

For more information please see: http://ssrn.com/abstract=1938360 

In case you wer~ wonderingD What is The Value Alliance and Corporate Governance Alliance? An independent firm providing board education, information, and advisory 
services since 1999. 



From: 

Sent: 

To: 

Subject: 

Core Grammar <support(.@coregrammar.com> 

Wednesday, February 8, 2012 8:46 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Core Grammar tbr Lmvyers - Faculty Subscription Contirmation 

for La’~@,~rs J 

Core Gram mar for Lawyers - Faculty Subscription Confirmation 

Dear Lega1 ~Vfiling Faculty: 

Thm~k you for adopting or considering adoption of Core Grammar for Lawyers (CGL) for your legal writing course. 

To regis~r your courtesy Instructor sub~fiption and sta~ reviewing CGI ~, plea~ click tNs link now: 

http:/iwww.coregrammartbfla~x~ers.comiregister/6a8c65 7873cO8b l e734d5037251411 b5 

Once you mgistec you roll go imtnediately to the "Instructor D~h~aN," wlfich is fl~e teacheis home screen tbr CGL. Frotn fl~e Instructor 

Dashboard, you cm~ access a FaculU Quick-Sta~ Guide, a Help page, and a Teacher’s ManuN. You can also explore optiona] features that 

a]low you to set up classes and momtor your s~dents’ progress if you so choose. 

To see the program as your students roll view it, click on "My Boo~helf’ from the Instructor D~hboard. You roll then [~ token immediately to 

the s~dents’ home screen (called the "Bookshelf’). From there, you can explore all the features of CGL that ~vur students cm~ access, including 

the Pre-Test, Lessons & Exercises, Post-Tests, Glossa~, Rules Inde~ and a list of additional Resources. 

If you have any ques~ion~ you may emml us at sup~coregrammar.com or you may con~t the authors at authors~comgmmmax.com. 

We hope you and your students eNoy the program. 

-The Core Grammar Team 
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Conm)lling Bank Director Risk 
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AABD National Office 

12.50 24th St:reet, NW, 

Suite 700 

Washington, DC 2.0037 

Info@AABD.org 

(202-) 463-4888 

Dear Lissa, 

MINIMIZING BANK DIRECI’OR BURDENS 

AND 

CONTROLLING B.4dNK IDIRECTOR RISK 

Presentation by David Baris 

Bank Director Workshop 

Fort Lauderdale, Florida 
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Bank iDireetor Regulatory Burden Report 

rWe all knew that bank directors were overworked 
and underpaid, and under frequent threat of civil 

money penallies, and civil suits from the FDIC if 

their institution fiiiled. 
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federal banking agency guidance impose 

obligations on bank directors. 

Order the AABD Report 
Now Available on Amazon 

rWe invite you to visit AABD Online to view more 

updates about issues important to bank directors. 

Du~id Baris 

AABD Executive Director 

American &ssoc~ation of Bank Directors 
The AABI) was founded in 1989 in the midst of the past 
banking crisis to represent the inforniatlon, education 
and advocacy needs of indlvidnal bank and savings 

institution directors. 
The ~BD is the only banking trade association in the 
United States which exclusively serves individual 
directors rather than their financial institutions. 
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DR Insider 

2nd Qua~er 2012 NACDonline.org 

Welcome to the latest issue of NACD Directom Registry® Insider. Look for 
this newsletter every qua~er to stay up to date on Directom Regist~ and for 

The Study Group of Corporate Boards, a joint initiative of Columbia 
Business School and the Univemity of Delaware John L. Weinberg Center 
for Corporate Governance funded by the Rockefeller Foundation, recently 
concluded that "hoards need to constan#y challenge ~eir processes 
and ensure they have the right competencies around ~e ~ble." 

Clearly, today’s boards are reviewing their director composition with greater 
fi~quency. When your board is looking to refresh its members, replace a 
retiring director or bring on a director with specific expertise, please 
consider NACD Director Recruitment Services. With 12,000 members, we 
know directors. 

recruitment semioes to help find candidates, referrals clearly remain king. 

learning through NACD by earning the director credentials that count. Pick 

to help differentiate your resume. To learn more, email Lori ~itehand, 
NACD’s Fellowship program manager, or call her at (202) 572-2084. 

NACD’s latest governance surveys also found that director 

company boards. Strategic planning and oversight lea the list, followed by 
corporate performance and valuation, and risk and crisis overnight. 

Be found. Review your Directors Re~ist~ profile to make sure it reflects the 
fu~ complement of relevant skills and experiences you bring to bear. P~ease 
see the Frequently Asked Questions section of this newsletter for more 



Include additional languages skills, international experience, director 
education courses you’ve taken and relevant speaking engagements. Cite 
governance articles with your byline and professional affiliations, including 
NACD and your NACD Fellowship status. Include links to your social 
networks, such as Linkedln, blogs and any other professional online 

presence. This gives the reader an opportunity to learn more about you and 
your director qualifications. 

And of course, don’t forget the basics that include current and former 
positions, start and end dates for each position and your education. In 
addition, list information about the company and revenue immediately 
following the company name. 
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Successive crises touching the performauce ot:Arneri- 

can corporatious have focused increased attention on 

the board ot:directors as a unique institution with 

power to ei-I:ect change. Those scrutiniziug corporate 

boards see an obvious feature: They are predomiuately 

composed of men. Iu 2011, women occupied just 16 

perceut of Fortuue 500 board seats, That percentage is 

~::ar below the percentages of women iu the labor t:orce, 

enrolled iu higher education, and graduating with 

advanced degrees. This leaves untapped au important 

source of expertise and insight, If we as a society 

waut women in the workforce - and we do - we need 

to provide working women with the opportunity 

to succeed at the highest levels, Without a serious 

commitment to bringing more womeu onto boards, 

U.S. corporations will find themselves failing behind 

international competitors that are getting the most out 

of an expandiug pool oftaleuted women by opening to 

them more opportunities for success and advancement. 

Recognizing this reality, CED initiated iu 2011 a 

Subcommittee on V~;omelgl’s Economic Empowerment, 

chaired by Beth Brooke, Global Vice Chair - Public 

Policy, Ernst 8; Young. ~/’e are grateful to Beth for her 

leadership and to the other CED Trustee and non- 

Trustee members of this Subcommittee for the time, 

e~or t, and expertise they dedicated to developing this 

report. \Ve also wish to thank Elliot Schwartz, CED 

Vice President and Director of Ecouomic Research, 

and Joe Minarik, CED’s Senior Vice President and 
Director of Research for their support of this endeavor 
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XWe urge businesses - business leaders - to make 

it a priority to develop the talents and. advance the 

careers of female staffwho have been identified 

as potential leaders, q.-his means providing such 

women with the experiences and background 

needed to rise to the top, adw~cating their 

promotion to higher levels of responsibility, and 

showing visible results of these efforts. Our goal 

is to see more women elected to corporate boards. 

~Ihe strongest business case for this goal and. 

recommendation is that successful businesses of the 

future will be those that attract~ retain, and grow 

talent - which requires that more women have the 

opportunity to succeed at all levels of the company, 

including the board.. If American companies fail to 

meet the career requirements of high-performing 

women, they will fall behind global competitors that 

Eu.ropean and Pacific nations and emerging market 

conntries are taking action to ensure that their 

companies have diverse corporate boards. Yet, too 

many American companies fall short when measured 

by the number of women on boards of directors. 

’~[-his must change. American companies must use all 

available human talent to be globally competitive. 

Since V~?orld \Vat II, American economic growth and 

competitiveness have been strengthened by businesses’ 

ability to gain value from an increasingly diverse labor 

force, V~omen today contribute in virtually all levels 

of work life. ~Vomen have excelled in educational 

attainment and have been led to expect full equality 

in the workplace. That expectation, and the progress 

built upon it, is undermined when women cannot 

achieve equal status on the highest rungs of the 

corporate ladder. 

The situation t:or the United States is urgent, as other 

countries move ahead with numerous efforts to provide 

women with greater access to board membership 

and other opportunities for advancement. Despite 

a professed desire by many companies for greater 

diversity and. female representation, there has been 

virtually no improvement in recent years. Corporate 

leaders must commit to show better results. 

Gender Composition of Corporate Et~oards 
is important for Global Competitiveness 

\Vomen now constitute a substantial portion of highly 

talented labor. They have caught up to and surpassed 

men in college attendance and, attainment of bachelor’s 

and master~ degrees. Currently in the United States, 

more than one-third (36.8 percent) of new MBAs 

are earned by women. Companies that fail to fully 

utilize this labor talent will limit their own growth and. 

opportunities for economic gain. 

’][-his report focuses on leadership at the top. VV*e are 

well aware that the search for gender eqnity must 

proceed at all levels. As a business leadership group, 

CED’s greatest impact is likely to be felt at the board 

level. \Ve know, that the board is where strategic 

decisions are made and that having more women on 

boards will have a pull effect, leveraging more women 

into other upper-echelon positions. Of course, board 

selection is complicated and must be made on merit. 

Bu.t the relative lack of women in leadership positions 

makes ns, along with many others, wonder whether 

merit selection cu.rrently operates as it should. 

Existing Efforts Do Not Yield Enough 
Progress 

Certainly, things are better than they used to be. In 

1.980, no woman was CEO of a Fortune 1_00 company; 

in 200.1_, 1.1 percent of Fortune 100 board positions 

were held. by women. But very little has changed 

over the past decade. The percentage of women on 

all U.S. corporate boards has been stuck in the 12.1 

to 1_2.3 percent range; in Fortune 500 companies it is 

only slightly better, in the 1.5 to 1.6 percent range. On 

current estimates, the percentage of women on boards 

will never even begin to approach their percentage in 

the population and, labor force. 



Supply Challenges 

Board nominating committees often say that the 

small number of women on boards is due to the 

small number of perceived candidates in the pipeline, 

although our own review o~: the many organizations 

that maintain lists of qualified f?male board 

candidates casts substantial doubt on the validky of 

that perception. (See Appendix 2.) ~e organization 

~ZomenCorporateDirectors, fbr example, has over 

1350 members serving on over 1500 boards worldwide~ 

It may be that nominating committees set criteria 

for board membership too narrowly9 thus filtering 

out female candidates who might be qualified were it 

not for the lack era CEO credential. Nevertheless, 

the supply of candidates might be less than it could 

be because women are under-represented in senior 

corporate management, from which directors often 

are chosen. ~e willingness and availability of women 

to serve in senior leadership roles is also affected by 

their own motivations and choices. Seeing t:ew f~male 

board members might be a deterrent to stepping 

forward. And an important set of choices for many 

women revolves around motherhood - if and when to 

have children; how much, if an> time to take offfbr 
childcare; etc. 

Nominating Committees Do Not Do 
Enough to Demand Women Candidates 

Although researchers have found little evidence of 

overt bias in selection for board positions, many 

observers have commented on ctflttiral factors and 

the tendency of individuals to associate with people 

like themselves or with similar backgrounds and 

points of viers; which may help explain why boards 

appear so homogeneous and xvhy change is so difficult. 

Many board nominating committees employ search 

firms+ And many boards and their search firms have 

professed commitment to recruiting xvomeu to achieve 

board diversit> Nevertheless, results are poor. In our 

view, nominating committees and search firms need to 

look harder and show better results. 

Supply and Demand Problems Will Not Fix 
Themselves; Active Solutions Are Needed 

~I-he lack ofwometl directors reflects problems in 
both sides of the market. In normally operating 

markets, demand and, supply imbalances are 

automatically corrected as buyers and, sellers adjust 

to prevailing prices. The market for board directors, 

in particular female directors, may not fully fit the 

standard, economic model, and, normal self-correcting 

mechanisms of a market may not be very effective. 

Thus, we need to examine policy solutions - primarily 

private-sector solutions - that could be effective at 

correcting the gender imbalance. 

CED Recommendations: A Business 
Approach to Expand Supply and increase 
Demand by Advocating for Talented 
Women 

Although many corporations are actively interested, 

in programs and, policies to expand opportunities 

for women, there has been too little progress. A 

report that addresses gender representation in 

companies, the Davies Report, recommends several 

actions to improve gender balance on corporate boards. 

Unlike some other European nations, they do not 

opt for quotas. Nor do we. W’e do, however, agree 

with the spirit of the Davies Report, which embraces 

softer forms of targeting, goal setting, and, d, isclosnre. 

Businesses operate more effectively when they have 

well-defined goals with accountability for reaching 

targets. \Ve encourage U.S. businesses to consider 

adopting and w~luntarily reporting on stretch targets 

for the nomination and election of women to their 

boards. 

V~e have one fundamental recommendation: 
Businesses - business leaders - must make it a 

priority to develop the talents and advance the 
careers of female staff’who have been identified 

as potential leaders. ~his means providing such 
women with the experiences and backgrounds 
,~eeded to rise to the top~ a,~d advocating their 
promotio,~ to higher levels of responsibility. "I-he 

development of talent within an organization is 

critical to long-term competitiveness. Businesses 

that can provide talented women with developmental 

opportunities and integrate them into their workforce 

are much more likely to succeed in competition with 

those that fail to do so+ 

Dissatisfaction with weak results from traditional 
mentoriug programs has contribt~ted to interest 



in more aggressive "sponsorship" programs that go 

further m identii~’ women with high potential and 

connect them with sponsors who will help promote 

their career development. Sponsorship is intended 

to be "a long-term, hands-on commitment to 

encouraging, fighting for and, creating advancement 

opportunities for high-potential individuals7 \7~1e 

would take sponsorship programs to another level 

by challenging senior executives, men in particula~ 

to take responsibility for developing, grooming, and 

advocating for talented women within their companies. 

This means giving such women the experiences 

necessary m become effective board members. 

Another approach, particnlarly for nominating 

committees, is to work with execu.tive search 

companies to ensure full consideration of a talent 

pool that includes women. Many top search firms 

have stated a desire to be inclusive and search widely 
for potential female candidates for senior execntive 

and board positions. Many have pledged to do so in 

other countries, and they shou.ld a~rm that pledge 

in the U.S. market. Nominating committees are 

in the position to insist that search firms make the 

desire for gender balance a reality by demanding to 

interview" female candidates. ’][-hey can, for example, 

ask their search firms to examine established lists of 

potential women directors from organizations such as 

~vVomenCorporateDirectors (WCD) and GMI Diverse 

Director DataSource. 

Conclusion 

Economic analyses of trade and competition t:ocns 

on a country’s sources of strength - its comparative 

advantage7 America’s adaptability and cultural 

diversity have historically been sources ot:significant 

strength in its economic development. Compared 

to many other countries, particularly in Europe and 

Asia, the United States has gained from its ability to 

integrate culturally diverse groups into positions where 

they could contribute significantly to economic growth 

and development. \\~omen, too, have been integrated 

into the workt:orce in unprecedented numbers. Despite 

these gains, the potential is much greater. The 

United States is not now a global leader in creating 

opportunities for women; it has ample room for 

improvement. 

Tills is not a problem that will fix itsel[ America’s 

business leaders should understand that they need 

to use all available talent to succeed in today’s global 

competitive markets, and such talent increasingly will 

come ~}om women. Business leaders should be at the 

fbre~’ont of efforts to improve the gender balance at 

the top ot:corporate leadership. In other countries, 

such as the United Kingdom and Australia, male 

business leaders have taken a leading role in promoting 

better gender balance on boards. ~e challenge 

companies and their leaders to examine their practices 

against the best in class; they should ask what they will 

do to advance women, and they should be transparent 

in setting targets and measuring results. 





For years - decades - advocates have been making 

the case for corporations to have more women on 

their boards of directors. Catalyst, one of the leading 

organizations promoting women iu the workplace, 

has beeu tracking the number of women on corporate 

boards siuce 197Z For most advocates, the business 

case for women on boards has revolved around the 

beuefits of diversity and, specifically, the measurable 

ecouomic gains that accrue to companies with 

female directors. Studies by Catalyst aud McKiusey, 

among others, have showu that companies with more 

women directors rauk higher on various performance 

measures than other boards,l Data analyzed by 

Catalyst, for example, show that between 2004 

and 2008, companies in the top quartile based ou 

the highest average percentage ofwomeu directors 

outperformed companies in the bottom quartile by 

26 percent measured by returu ou iuvested capital (9.1 

percent return versus 7.2 percent).2 

The value of such data on business perf~rmance has 

been questioned by man> The researchers themselves 

openly state that these statistically significant 

correlations do not prove causality) Others have noted, 

that while there are many well-established benefits to 

gender-diverse boards, "the overall impact...of diversity 

on corporate performance has yet m be established74 

Some are simply skeptical or unconvinced. In any 

event, out-sized performance gains are likely to be 

worn away over time as competitors copy market 

leaders. 

\TVe do not want to dwell on the question of whether 

women on boards create, higher profits. In our view, 

there is a stronger and more salient business case to 

be made for wome~ corporate directors based o~ both 

the competition for talent and the ~eed }~r boards to 

be more attuned m consumers, suppliers and other 

stakeholders: Successf~d businesses q~ tbe future wilt fie 

those that attract, retain, and grow talent in ways that 

provide more women the opportuniU to succeed at all 

levels ~ the compan)5 including the board; success also wilt 

increasbgIy depend on a company; abiliU to reach a more 

diverse gro~{p of stakebdders, who, more a,d more, are 
composed of women. 

American Companies Are Eleing 
Challenged to Compete 

America and American companies are being 

challenged around the globe. To mauy observers the 

United States is iu dauger of losing its competitive 

edge to countries such as Brazil, Russia, India, China 

(BRICs) and other emerging markets. Companies 

based in advanced European and Asian countries 

continue to challenge U.S. compauies globally~ Ill 

such an environment, U.S. companies caunot 

to overlook any available resource. Specifically, they 

need to do a better job ot: tapping into tile full natioual 

talent pool. V~,’~e are coucerned that at the highest level 

of corporate leadership - tile corporate board - too 

many compauies fail to utilize talents of the female 

half of the population. This must chauge. 

The basic facts of women’s representation on corporate 

boards are not in dispute. Surveys show that womeu 

held only 16.1 percent of board seats at Fortune 500 

companies in 2011, and 12.2 percent of seats in a larger 

sample of 1,754 companies.5 This, of course, ruus 

counter to expectations based on tile virtually equal 

geuder composition of the overall populatiou and the 

labor force. It is particularly disturbing because of the 

repercussious felt down the lille. 

In many respects, post-\Vorld \Vat II economic 

growth (especially since the 1970s) has been built 

on the expansion of the labor force and its inclusion 

ofwomem \Vomen today are found at virtually all 

levels of work life, and, highly educated and trained 

women are entering the labor force in greater numbers 

than men. The promise of-full equality in the 

workplace, including the potential for advancement, 

is a foundation stone of this trend. It has been critical 

to the success of-individual companies and, to the 

economy as a whole. True equalit> however, cannot 

be achieved while women are consigned to minority 



status in the boards of American corporations. Many 

women, knowing that the top rungs of the ladder are 

unavailable m them, will be discouraged from striving 

for success and. upward advancement, which harms not 

only them but all of us. Companies that fail m attract, 

devdop, and. promote high-performing women will fall 

behind competitors that do. 

’]l-tie sitnation is more nrgent than many of our 

corporate leaders realize. Countries and companies 

have better economic and social ontcomes when 

women have greater access to economic opportunities 

and decisionm~aking and leadership roles+ A 

complacent attitude of benign neglect has been 

the dominant response+ Many take solace in the 

important gains that have taken place over the past 30 

to 40 years. Bnt these gains have hit a platean. Many 

companies profess their desire for change; bnt withont 

concerted action and demonstrated commitment 

to change, we foresee virtually no improvement in 

women’s representation on corporate boards, which 

will have real economic consequences }~r all concerned+ 

As with any bnsiness challenge, corporate leaders mnst 

commk to a plan of action and showy, results. Excuses 

and dismissive arguments no longer will suite+ 

Women on E~oards are Critical to the 
Competitiveness Agenda 

~I-he United States is not alone in confronting the issue 

of gender diversity in corporate boards+ As other 

countries have tackled these same problems, some 

have opted for quotas that require a certain percentage 

of board positions be reserved for women+ (~x~notas 

are now being used or are under consideration in 

Norway, Spain, France, Ital> Iceland, Belgium, "[[he 

Netherlands, and Malaysia+~+ In most cases, quotas 

are set at 40 percent of boards seats to be held by 

women+ Some quotas, as in Norway, are enforced by 

strong penalties; others (Spain) are more aspirational, 

with weaker enforcement; and some (France) are to 
be phased in+7 ~I-he European Commission is also 

examining options for improving gender representation 

in boards, and Commissioner Viviane Reding has 

suggested that she will push for quotas if companies 

show little or no progress throngh volnntary efforts+ 

Australia provides an interesting case and a potential 

challenge to U.S. corporate leaders. With the help 

of a group of Australian business leaders, called Male 

Champions of Change, and revisions to the Corporate 

Governance Principles and Recommendations of the 

ASX Corporate Governance Council, 40 percent 

of new additions to Australian corporate boards 

in 2011 were women,s ~I-he Australian business 

leaders’ program combined many elements of change 

we endorse in this report: establishing measurable 

objectives regarding gender diversit> "getting serions" 

about women~ representation based on the CEO’s 

commitment, and ultimately captnring the benefits of 

diversity and "an inclusive leadership culture."9 

~I-he leading emerging market countries, the BRICs, 

are also facing up to the challenge.~° Although none of 

these conntries has an outstanding (or even adequate) 

record of achievement with regard to its treatment 

of women and girls, each has taken action recently 

to promote women to top corporate positions. As 

reported by the Economist magazine, 32 percent of 

senior managers in China are women, compared with 

23 percent in the United States. In India and Brazil, 

11 percent of CEOs of large companies are women, 

compared with 3 percent of Fortune 500 CEOs in the 

United States)~ 

The United Kingdom recently has taken an important 

step, with many potential lessons and challenges for 

the United States. Recognizing that progress towards 

greater ~:?male representation on boards has been slow, 

the U.K. government asked Lord Mervyn Davies to 

"undertake a review ot: the current situation, to identit:y 

the barriers preventing rnore women reaching the 

boardroom and to make recommendations regarding 

what government and business could do to increase the 

proportion of women on corporate boards."~2 

The Davies Report was delivered to the U.K. 
Department for Business, Innovation and Skills 
and publicly released in February 201L The report 
succinctly sums up a key motivation for CED and 
other corporate and political leaders to want to 
improve women’s representation on corporate boards: 

~I-he business case for increasing the number of 
women on corporate boards is clear. \Vomen 

are successful at university and in their early 
careers, but attrition rates increase as they 

progress through an organisation+ When 
wornen are so under-represented on corporate 

boards, companies are missing out, as they are 

unable to draw from the widest possible range 



of talent. Evidence suggests that companies 

with a strong female representatiou at board 
and top management level perform better than 

those without and that gender-diverse boards 
have a positive impact on performance. It is 
clear that boards make better decisions where 

a range ofw~ices, drawing on different life 
experiences, can be heard. ~Ihat mix of voices 

must include women]’~ 

~I-he Davies Report goes on to point ont some obvions 

and compelling features of gender imbalance on 

corporate boards: 

The importance of improving gender balance of 

corporate boards is increasiugly recognized across 

the world, 

The current pace of change is not good enough. 

At the current rate it would take the United 

Kingdom’s top 100 companies 70 years to achieve 

gender-balanced boards. 

Part of the challenge is supply - the pipeline of 
potential candidates for board positions, 

Part of the challenge is demand - capable t~male 
candidates are not getting board positions. 

Solntious mnst involve various actors within the 

corporate community - board chairs, CEOs, 

investors, and executive search firms. Government 

must play a supporting role. 

Next, we examine these five points in greater detail. 

Why is The Gender Composition of 
Corporate Boards important? 

As noted above, gender balance has become a 

competitive issue. Other couutries have taken the 

lead - by instimtiug quotas, takiug other direct action 

to promote women, or building national consensus 

through leadership - because they see the ecouomic 

and social value of inclusion aud diversity. The 

competition for talent is global, aud talent matters to 

bottomdine results. Companies that do not provide 

sufficient incentive aud opportunity for more women 

to rise to the top will lose them to others that will. 

Bloomberg news service reported that the response 

from qualified Americau female candidates to an 

inquiry from the search firm Spencer Stuart for 

directors for firms based, in the United Kingdom, 

Germany and France was "huge, within hoursf14 No 

company will remain competitive for long if it ignores 

half of its available labor pool 

W~omen now, constitute a substantial portion of highly 

talented labor; and that portion will continue to 

grow. \~;*omen have canght up to and surpassed men 

in college attendance and attainment of bachelor’s 

and master’s degrees, and the gaps are growing)5 The 

nnmber of females in gradnate schools surpassed the 

nnmber of males in 1984; in 2008 women accounted 

for 59 percent of graduate school enrollment. 

Currently in the United States, more than one-third 

(36.8 percent) of new MBAs are earned by women)6 

By 2019, women are projected to accotmt for nearly 60 

percent of total tmdergraduate enrollment]7 ~vVomen’s 

labor force participation has grown from about 32 

percent in 1948 to 61 percent in 2009, while men’s 

participation declined from 89 percent to 75 percent. 

These differences are much smaller among those with a 

college degree or more edu.cation, and women are now 

a m~iority of workers in "management, professional, 
and related occupations)q8 Yet, women continue to 

be a substantially uuderused resonrce with significant 

potential to yield economy-wide benefits beyond their 

direct effects where employed in companies. As the 

consultancy McKinsey has pointed ont, the greater 

inclusion of women in corporate leadership would 

expand the supply of skilled and motivated talent, 

thereby expanding opportunities for performance 

gains]9 

CED aud others have written extensively about a 

separate but related aspect of the business case for 

women on corporate boards, Specifically, haviug more 

women on boards would help companies engage better 

with the society in which they operate and help restore 

some trust in business as a social iustitution. The 

ongoing evolutiou of business in the United States, 

especially for corporatious, is putting greater emphasis 

on business’s social role and its relationship to business 

perfbrrnance, including shareholder value and other 

metrics of success. As companies search t:br a new 

value paradigm based on responsible engagement 

with their stakeholders and society overall, they 

should be looking at their policies toward recruitment, 

retention, and development ofwomem As indicated 

by a Canadiau Conference Board stud}" and other 

observations, boards with women directors tend to be 



more in much with longer-term, societal perspectives 

of stakeholders.2° As important, the advancement oil- 

women to leadership roles can play a significant part in 

restoring both trust in and. performance oil- American 

business, especially in national and. global markets that 

increasingly demand, that companies reflect societal 

goals and values, including those pertaining to women’s 

empowerment and. social equity. 

~,~b3, board leadership? Analyses of women’s economic 

empowerment and contributions to economic 

performance, growth, and equity range across an 

extensive list of topics encompassing entrepreneurship, 

production work, services, household work, consumer 

activities, and so on. ~Ib be most et}~ctive, we have 

chosen to focus on corporate leadership, specifically 

boards of directors+ W% do this for several reasons. 

Fundamentall> we agree with the Davies Report, 

which puts it this way: 

The boardroom is where strategic decisions are 

made, governance applied and risk overseen. 
It is therefore imperative that boards are made 

tip of competent high calibre individuals who 
together offer a mix of skills, experiences 

and backgrounds. Board appointments 
must always be made on merit, with the best 
qualified person getting the.job. But, given the 

long record of women achieving the highest 
qualifications and leadership positions in maW 
walks of life, the poor representation of women 

on boards, relative to their male counterparts, 
has raised questions about whether board 
recruitment is in practice based on skills, 

experience and performance,2~ 

Tl~is focus on the top is not to suggest that bottom-up 

approaches, or other targeted approaches, should be 

discounted or downgraded. The search for gender 

equity should proceed at all levels. But, as a business 

leadership group, CED’s greatest impact occurs when 

research and policy recommendations are addressed 

to business leaders who can appreciate the critical 

and sensible analysis portrayed in these pages, and 

take action. In this regard, we believe CED’s unique 

voice can take the women’s empowerment issue out 

of its traditional forum of women speaking to women 

and into a wider circle of understanding where the 

potential for impact is significant. 

\7~e note, too, that adding women to top positions 

has a leverage effect by providing role models and 

aspirational goals for other women and. for girls at 

early stages of education and career decisions. W~men 

at the top of their firms play a significant role in 

helping to pull others into top management and board 

positions.22 ~I-his leveraging et}~ct has been shown in 

numerous global studies ofwomen~ role in economic 

achievement, and will be a critical element in achieving 

more-equitable gender representation in future boards+ 
The pull from the top can have powerful ecoi’tomic 

et}~cts throughout the various strata of a company 

and overall societ> More diverse boards will produce 

more diverse senior management and more diverse 

workforces. It will produce better outcomes for 

companies and is a key ingredient in managing for the 

longer term. 

The Current Pace of Change ~s Not Good 
Enough 

Compared to the past, women today participate in 

the production side of the U.S. economy in relatively 

greater proportions and. with significantly greater 

opportunities, although a wide gap remains between 

actual and ideal results. In 1.980, no women were to 

be f-ound in the top executive ranks of the Fortune 

1.00; in 2001, 1.1 percent were women.2:~ But, progress 

in women~ economic empowerment appears to have 

leveled o~ As noted, women continue to occupy 

board seats in the low to mid teens as a percentage 

of all positions. The aggregate percentage of women 

on boards in U.S. companies has been in the range of 

1.2.1. to 1.2.3 percent for the past 3 years, according to 

Governance Metrics’ 201.1 surve>24 In the t;brt~ne 

500, women held 1.5.2 to 1.5.7 percent of board seats 

in 2009 and. 201.0, according to C;atalyst.25 \Vomen 

currently account R~r only 2.0 to 2.6 percent of board 

chairs and Z3 m 8.8 percent of lead directors. 

Looking beyond these averages, observers have 
examined other details of board composition. For 
example, Catalyst reported that in 2009 and 2010, 
more than half of Fortune 500 companies had at least 
two female directors, while 11 percent had none. 
About 20 percent had three or more }~male directors, 
a threshold many consider to be a minimum "critical 
mass" for efl[ectiveness)6 A report by "[[he Corporate 
Library indicated that only halfofRu.ssell 2000 



companies had any women on their boards; only 

four percent had more than two won-ran.27 Od,dl> 

companies in the Russell 3000 had, a higher percentage 

of women on boards: 60 percent had one woman and 8 

percent had more than two. 

"I-he contrast with women’s substantial achievements 

in education, employment, and mid-level management 

is noteworthy. Economists and others have long been 

concerned about the effects of social impediments to 

women’s full participation in the labor force. In her 

book, Gra~d Pursuit, which explores the history of 

economics and economic study, Sylvia Nasar devotes 

particular attention to Alfred Marshall, one of the 

principal founders of modern economics. In the 

1870s, she writes, "Marshall was sensitive to the plight 

of women who were prevented from developing their 

intellects and regretted society’s loss of their talents.’’2* 

One-hnndred-forty years later, we still have reason to 

regret society’s loss of women’s talents. 

The Supply Pipeline is a Challenge to 

Some, an Excuse to Others 

Board nominating committees often say that the 

small number of women on boards is due to the small 

number of perceived candidates in the pipeline.29 Our 

review leaves us doubtful about whether this is true 

or just a perception by (mostly male) nominating 

committees. ~[t may be because nominating 

committees set criteria for board membership that are 

too narrow; thus filtering out female candidates who 

might be qualified were it not for the lack ofa CEO 

credential. As discussed in the recommendations 

section below (and Appendix 2), maW organizations 

maintain long lists of}~male candidates 

qualified for board positions+ The organization 

WomenCorporateDirectors (WCD), for example, 

has over 1350 members serving on over 1500 boards 

worldwide)° At present, board candidates are mostly 

drawn from a pool of senior corporate managers; 

sitting and former CEOs are most sought after. 

Women are tinder-represented in this target group, 

even more than they are in boards. In 2011, only 14 

women held the position of CEO in a Fortune 500 

compau> With the addition of Virginia Rometty at 

IBM and Meg Whitman at t--tewlett-Packard, among 

others, this number rose to 18 in 2012+ Another 21 

women were CEOs of the next 500 companies ranked 

by Fortm, e Magazine (numbers 501.-1000))~ In the 

next-lower management tier, women represented only 

8.4 percent of the highest-paid positions within the 
SS~P 100.32 

Supply, of course, is also strongly affected by the 

willingness of women to prepare for and accept 

leadership roles that will enhance their candidacy for 

a board position. Many observers have noted that 

although male and female graduates enter into the 

workforce in relatively equal numbers, the number 

of women tends to diminish the higher tip the chain 

of management one looks+ As the Davies Report 

puts it: "[’-][-’]he reasons for this drop are complex, 

and relate to factors such as lack of access to flexible 

xvorking arrangements, di~culties in achieving 

xvorblife balance or disillusionment at a lack of career 

progression733 

Some analysts have pointed to some elements of 

self-selection, where women remove themselves 

from competition t:or some jobs - effectively taking 

themselves out of the supply pool One aspect of 

self-selection may be due to the interaction between 

institutional structures and gender dit-}~-:rences, which 

can cause even high-performing women to be risk 
averse, lack confidence, or be reluctant to make an 

up-front commitment in certain situations.~4 

An obvious issue relevant to the potential pool 

oft:?male candidates for top positions is the role 

motherhood plays in the development of a woman’s 

career. (This generally would not be relevant later in 

a woman’s career when she might be considered for 

board membership.) Many women leave employment 

t:br an extended period during childbearing years, 

which happens to coincide with early- to mid-career 

development. \\Zhen they return, women may find 

themselves behind colleagues and hindered in career 
advancement. U.S. societal norms place extra burdens 

on working women, who are expected to take care of 

their families and homes to a greater measure than 

men. Data show that employed married women on 

average spend 40 minutes more per day than married 

men doing household activities such as cooking, 

housework, and household management)5 These extra 

responsibilities can take a toil on a young woman’s 

career path. As discussed in recommendations below, 

businesses can do much more to smooth a woman’s 



career development m minimize the disruption of 

childbearing and. other family responsibilities. 

perspective represented in the boardroom would, in 
most cases, be an advantage. 

Nominating Committees Do Not Demand 
Enough Women Candidates 

\7~Then the outcome of a labor market is that fewer 

of an identifiable class of participants are hired than 

one might normally expect, analysts often look m 

determine whether there is evidence of bias in hiring. 

And researchers have looked for the existence of bias 

in the market for corporate directors. Overt bias has 

been hard to detect, but analysts have found evidence 

of tacit discrimination based on cukural factors, such 

as gender stereotypes, and of a "glass-ceiling" effect 

whereby biased initial conditions limit gains in the 

absence of strong countermeasures)6 Many observers 

have commented on the tendency of individuals to 

associate with people like themselves or with similar 

backgrounds and points ofviev< This may help explain 

why boards appear so homogeneous and why change at 

the margin is so difficult. 

In most boards, nominating committees have formal 

responsibility for choosing director nominees+ 

Many employ executive search firms to aid in the 

development of candidates. And, throughout this 

chain, many have pro}~ssed a desire to expand the 

candidate pool to include more women. One search 

firm, Spencer Stuart, reported that 90 percent of S&P 

500 boards included in their annual proxy statements a 

commitment to "achieving a diversified board in terms 

of age, race, gender, geographic origin, viewpoints and 

experience737 Many boards also said they wanted to 

reflect the company’s "business footprint, customer 

base and shareholders." Yet they profess a lack of 

suitable candidates, and the nu.mber of women on 

boards has barely changed in recent years. In our view 

they need to expand their search criteria and look 

harder. 

Nominating committees, especially in retail-oriented 

companies, may want to consider the value women 

can add to board deliberations because ok-their 

ability to connect with consumers, employees and 

other stakeholders. Vv~omen account for 85 percent 

of all consumer purchases in the United States and 

are increasingly part ofa business’s employee and 

su.pplier base. While boards do not have to represent 

stakeholder constituencies, having the stakeholders’ 

A Note on Self-Correcting M arkets and 
Effects of Gender Differences on Supply 

and Demand 

The observable outcomes of any market are the result 

of the interplay between aspects of the demand for and 

supply of the outcome in question. The lack of women 

directors reflects problems in both sides of the market. 

Some of these problems are rooted in the different 

career development paths often taken by men and. 

women. For example, a common experience reported 

by men and women (and backed by experimental 

research) is one of seeing men being promoted on 

their potential while women must have proven 

accomplishments before their talent is recognized)8 

Another often-reported experience is of a disconnect 

between women who might be waiting for more senior 

management to recognize their talent and. promote 

them to more responsible positions and the senior 

managers who are waiting for the women to signal 

their interest in such promotion. The need for better 

accommodation of maternity and childcare needs is a 

distinct, though separate, part of gender-based career 

development. 

In normally operating markets, demand and snpply 

imbalances are au.tomatically corrected as bnyers 

and sellers adjust to prevailing prices. "I-he market 

for board directors, in particnlar }~male directors, 

may not frilly fit the standard economic model. "I-he 

u.nique characteristics of both bu.yers (companies) and 

sellers (highly skilled individuals) make the market for 

directors very different from markets for commodities 

like wheat or oil. In fact, there is no single market for 

directors, becau.se each company can be thought of 

as having its own individual market needs. In such a 

circumstance, normal self-correcting mechanisms of 

a market may not be very effective. ’Ihns, we need to 

examine policy solu.tions - primarily private-sector 

solutions - that cou.ld be effective at correcting the 

gender imbalance+ 

Some Solutions 

~I-he Davies Report recommends ten key actions 

to improve gender balance on corporate boards. 

(Discussed in summary below, and reproduced in 



Appendix I.) Unlike some other European nations, 
they do not opt for quotas. Nor do 

~VVe agree with the spirit of the Davies Report’s 

embrace of softer forms of targeting, goal setting, and 

disclosnre, amended as appropriate to the U.S. context 

and U.S. reporting regulations. Businesses operate 

more effectively when they have well-defined goals, 

with accountability for reaching targets. "I-he 

report recommends that leading companies aim for a 

figure of 25 percent of board seats to be occupied by 
women by 2015. In addition, it asks companies to set 

publicly aspirational goals for appointments of women 

to the board, disclose the proportion of women on 

the board and in senior executive positions, explain 

publicly how the nomination committee addresses 

diversity, and expand the search for well-qualified 
women, in addition to other specific recommendations. 

~re encourage U÷S÷ businesses to cousider adopting 

and vohmtarily reporting on progress to meet 

stretch targets for the nominatiou aud election of 
womeu to their boards. 

A six-month review of the Davies Report, published 

in October 2011, indicated that some progress already 

had been made)9 The U.K. Corporate Governance 

Code has been changed to mandate the recommended 

disclosures. Most important, female directors 

constituted 22,5 percent of all board appointments 

since the report was published, and the percentage of 

women on FTSE 100 boards rose from 12.5 percent 

to 14.2 percent - an improvement, though still 

significantly short of the target. In addition, one-third 

of FTSE 100 companies have established aspirational 

targets to increase the number of women on boards, 

and more than halt:of companies have explicitly 

announced support ot: the Davies Report. 

In the United States, the SEC has (recentl}9 
established a rule rnandating disclosure of board 
nominating practices. (See Box.) In addition, SEC 
Commissioner Luis Aguilar has publicly supported 
a proposal akin to the National Football League’s 
(NFIZs) "Rooney Rule."4° The Rooney Rule was 
instituted by the NFL to address a lack of racial 
diversity in head coaching positions, which was 
particularly glaring in contrast to the high percentage 
of black players. (MaJor League Baseball has a similar 
rule known as the "Selig Rule.") In essence, the 
Rooney Rule requires all NFL teams to interview 

at least one minority candidate when filling a head 

coaching position. ~][~ams are not required to hire 

that candidate, bnt they must make a good-faith effort 

when examining candidates. ’][he effect has been to 

expand the search for qualified candidates, and the 

result has been an increase in hiring of minorities - 

nearly a quarter of head coaches hired since the rule 
was adopted have been minorities,ai 

::::::::::::: :::::::::: :: ::::::::::::::::::::::::::::::::::: 

Aguilar has proposed that boards adopt a similar 

approach. In the context of board seats, nominating 

committees conld instruct search firms to include 

women candidates on lists for committee deliberation. 

Corporations and their search firms could do this 

voluntaril> withont regulation from the SEC. 

An important route to improving the gender balance 

of boards is through executive search firms, which 

are used by most major corporations to recommend 

candidates to fill executive and board positions. Some 



such firms are already taking the lead in the search for 

women directors. Heidrick & Struggles, for example, 

is cited, by McKinsey as making "a dedicated, effort to 

submit female candidates i%r all its board searches on 

a global basis," leading m more female appointments 

to corporate boards.42 Other executive search firms 

have also pledged to pay greater attention to }~male 

candidates. Following publication of the Davies 

Report, the U+K+ executive search industry agreed to a 

voluntary code that includes a provision that at least 30 

percent oflongdist board candidates be women. Over 

20 companies have signed u.p since the Code’s launch.43 

~I-he continuing problem, however, is that results do not 

seem to change+ 

CED Recommendations: A Business 
Approach to Expand Supply and increase 
Demand by Advocating for Talented 
Women 

\7~e are frustrated that despite the efforts of many to 

try various "good ideas," such as those endorsed by the 

Davies Report, the SEC, and numerous companies, 

including executive search firms, little progress has 

been made over the past decade. No business would 

tolerate a similar lack of achievement with respect 

to sales, revenues, earnings, or any of the other 

metrics commonly used to measure business success. 

As we state at the start, gender representation is a 

competitiveness issue. The achievement of greater 

representation by women on corporate boards must be 

seen as part of a larger issue of talent development and, 

met with the same urgency and, accountability as any 

other competitive threat. 

It is, therefore, imperative that businesses treat this 

issue as a strategic business decision and back it up 

with commitment, measurement, and accountability. 

Businesses know how, to make such strategic 

decisions and drive them to completion. Companies 

must decide for themselves that the development of 

highly talented women and the goal of placing more 
women on corporate boards are important to their 

financial future. Once they take such a decision, 

they must work out a strategy for its achievement, 

inclu.ding measurable goals and accountability tied to 

performance pay. Each business will find its unique 

solution, but those solutions may share common 

elements. McKinsey, for example, recommends 

explicit diversity indicators to monitor progress 

and define priorities+ Indicators might include: the 

proportion of women in a company’s business units 

at each level of employment; pay levels and attrition 

rates of men and women in comparable positions; and 

the ratio of women promoted to women eligible for 

promotion.~4 Experience indicates that when su.ch 

indicators are used in regular reviews, companies are 

more likely to be successful at promoting and retaining 

v~zomen. 

SVe have one fimdamental recommendation: 
businesses - business leaders - must make it a 

priority to develop the talents and advance the 
careers of female staffwho have been identified 

as potential leaders. ~is means providing such 
women with the experiences and background 
needed to rise to the toD advocating their 
promotion to higher levels ofresponsibilitD 
and showing visible results of these efforts. ~I-he 

development of talent within an organization is critical 

to long-term competitiveness. Businesses that can 

develop talented women and integrate them into 

their leadership are much more likely to succeed in 

competition with those that fail ~o do 

Developing Talent and Expanding the Pipeline 

Successfu.1 companies place a high priority on 

attracting, retaining, and developing their highest- 

performing employees+ Many of these employees 

are, and increasingly will be, women. Accordingl> 

many companies already have mentoring and 

training programs aimed at enhancing women’s 

career experiences and development. ~v~riou.s such 

mentoring, coaching, and networking programs have 

proven effective in helping women to achieve su.ccessful 

careers and increasing the pool of available candidates 

for board positions. ~I-hese programs can be especially 

helpful in overcoming a tendency on the part of some 

women to under-reach for promotions and other job 

opportu.nities - not because they are under-qualified, 

bu.t because they may be less assertive or less self-sure 

than male counterparts. 

Still, evaluators give such programs uneven marks, and 

a new push has emerged fbr more aggressive programs. 

VV’e agree that rnore must be done. McKinsey, for 

example, suggests some relatively simple steps to 

enhance the effectiveness ofmentoring and other such 



programs.45 One step is to rethink human resources 

(HR) policies that can hold. women back. For example, 

identifying high-potential candidates based on an age 

range (sa[y; 28-35) might discriminate against women, 

especially those in mid-career or those who might 

temporarily leave the workforce and return at an older 

age. HR could use a metric such as time employed 

with the company, which could include time spent on 

maternity leave. Another approach is m ensure that 

recruiters and operations managers are trained on the 

importance ofdiversity~ And, McKinsey points out 

that mentoring programs need, not be limited to within 

individual companies. Many successful programs are 

operated, regionally or among leading companies. 

~I-he Korn!Ferry Institute has advocated greater use 

of valid assessment tools f’or high-potential candidates 
who have critical skills associated with leadership 

success."u~ In evaluations, women’s scores are similar to 

men’s in most dimensions of leadership, thinking and 

emotional styles, although differences occur within 

sub-categories of those attributes. Evaluators should 

be attuned to subtle differences between men and 

women. \~;*omen, for example, tend to share credit 

and advocate for their team rather than for themselves 

as individuals+ In such instances, uncovering hidden 

talent becomes more difficult but also more important. 

HR specialist and line managers can use variou.s 

techniques to identify high performers at all stages of 

their careers+ 

effective board members+ For example, one might 

advocate that a woman with recognized talent 

serve as a director on an outside board+ Service on 

outside boards gives deserving women executives 

the opportunity to build the kinds of skills and 

accomplishments that nominating committees say 

they want. 

Another approach, particularly for nominating 

committees, is to work with search companies to 

ensure full consideration of a talent pool that includes 

women, As noted above, many top search firms have 

stated a desire to be inclusive and to search widely 

for potential female candidates for senior executive 

and board positions+ Many companies operating in 

the United Kingdom, Australia, and elsewhere have 

endorsed industry codes or targets. These compa~ies 

should publicly state their inte,~t to maintain 

a similar commitment in their U.S. practices÷ 

Nominating committees are in the position to insist 

that their search firms make that intent a reality by 

demanding to interview female candidates. ~I-hey 

can, for example, ask their search firms to examine 

established lists of potential women directors from 

organizations such as VVomeuCorporateDirectors 
(WCD) and governanceMetrics (GMI). Several 

professional organizations have developed or are 

developing such lists+ (See Appendix 2.) Nominating 

committees and their search firms should take 

advantage of these resources. 

Dissatisfaction with weak results from traditioual 

mentoring programs has contributed to interest 

in more aggressive "sponsorship" programs that go 

fhr~her ~o identify women with high potential and 

connect them with sponsors who will help promote 

their career development.47 Sponsorship is intended 

to be "a long-term, hands-on commitmeut to 

encouraging, fighting fbr and creating advancement 

opportunities for high-potential individuals7~8 

Sponsors are expected to go out on a limb t:or their 

prot4g4es, providing stretch opportunities, forming 

critical connections, aud promoting visibilit>q9 

Our recommendation would take sponsorship 

programs to another level by challenging senior 

executives, men in particular, to take responsibility 

for developing, grooming, and advocating t:or talented 

women within their companies. This means giviug 

such women the experiences necessary to become 

A Note on Cultural Impediments 

~I-here is an unfortunate tendency in modern culture 

f’or men to shy away from supporting, mentoring, or 

sponsoring high-performing younger women due to 

concerns about "appearances." \~;*omen, too, may be 

deterred from such mentoring relationships because of 

worry about gossip)° Of course, such reluctance is not 

universal, but the underlying tensions exist and cannot 

be ignored. It is our fervent hope that culturally we 

have moved beyond such concerns, which can be a real 

impediment to progress for women, greater gender 

balance on boards, and u.ltimately su.ccessful and 

competitive enterprises. 

A second cultural issue pertains to maternity and 

childcare. Businesses that seek to attract and retain 

women must fiud ways to accommodate their needs 

as they seek to balauce their roles in aud outside of 



work. It is one of the challenges to business to carry 

out appropriate programs that balance the work 

and life needs of both women and men employees 

with the short-term and long-term sta~.ng needs of 

the company. Such considerations may not seem as 

relevant in the context of directors, who often are 

more mature and less burdened by childcare and other 

family concerns. However, work-life issues can be 

very important through their effect on the pipeline of 

potential candidates as they move through (or drop out 

of) career development, and, spousal care and parental 

care issues are also concerns for older women. A 

McKinsey survey showed that 57 percent of women 

said that balancing work and, home responsibilities "is 

the biggest barrier to increasing gender diversity in the 

top management of companies;" 47 percent of male 

respondents agreed.51 

Much has been written about work-life balance issues 

and their effects on women’s careers.52 A study by 

the Center for Work-Li}~ Policy found that, in 2009, 

31 percent of American women had had breaks in 

their careers of 2.7 years on average. 7~vo-thirds 

had switched to working part time or flexible time 
to balance work and family.- ’ Such career choices 

often take women offa path that could lead to senior 

management or a board position. A Government 

Acconntability OflSice report in 2010 showed that 

female managers were less likely to be married or 

to have children than their male counterparts. In 

testimoW on the report, one economist linked 40 to 50 

percent of the gender pay gap to parenthood.>~ 

Solutions that businesses can implement for 

themselves generally involve greater flexibility t:or 

workers, o[:ten using technology and tele-commuting 

to enable workers to better balance the demands of 

work and home. Taking concerted efforts to overcorne 

any stigma associated with flexible work must be an 

important part of any such arrangernents. 

Conclusion 

It is axiomatic in economic analyses of trade and 

competition to look at a country’s sources of strength 

- its "comparative advantage," America’s adaptability 

and cultural diversity have been sources ot:significant 

strength in its past economic development and 

current global competitiveness. Compared to many 

other countries, particularly in Europe and Asia, the 

United States historically has gained from its ability to 

integrate culturally diverse groups into positions where 

they could contribute significantly to economic growth 

and development, VVomen, too, have been integrated 

into the workforce in unprecedented numbers: 

Participation among women age 16 and over rose from 

about 33 percent in 1950 to about 60 percent toda> 

and recent data show that women occupy virtually halt: 

of all jobs in the U.S. economy. 

Despite these gains, the potential is much greater. The 

United States is not now a global leader in creating 

opportunities for women; it has ample room for 

improvement. 

Although U.S. colleges and universities now graduate 

more women than men, women typically have fewer 

opportunities for advancement. This is not a problem 

that will fix itseli~[ America’s business leaders should 

understand, that they need m use all available talent to 

succeed, in today’s global competitive markets, and, such 

talent increasingly will come from women. Business 

leaders should, be at the forefront of efforts to improve 

the gender balance at the top of corporate leadership. 

In other countries, such as the United Kingdom and 

Australia, male business leaders have taken a leading 

role in promoting better gender balance on boards. V~Te 

challenge U.S. companies and their leaders to examine 

their practices against the best in class; they should ask 

what they will do to advance women, and, they should 

be transparent in setting targets, measuring results and, 

holding themselves accountable. 



Appendices 

Appendi× 1 

Davies Report:, Womerl orl ~oards (2011) 
Summary o{ Recommer~da{io[~s* 

÷ 

All Chairmen of FTSE 350 companies should 

set out the percentage of women they arian to have 

(m their boards in 201.2 and 2015. FTSE 100 

boards should, arian for a minimun~ of 25% female 

representation by 2015 and, we expect that maW 

will achieve a higher figure. Chairmen should 

announce their aspiratkmal goals within the next 

six months (by September 201.1). Also we expect 

all Chief Executives to review the percentage 

of women they aim to have on their Executive 

Committees in 201.3 and 20.1_5. 

Quoted companies should be reqnired to disclose 

each year the proportion of women on the board, 
women in Senior Executive positions and female 

employees in the whole organization. 

~I-he Financial Reporting Council should amend 

the UK Corporate Governance Code to require 

listed companies to establish a policy concerning 

boardroom diversit}; including measurable 

objectives for implementing the polic}; and 

disclose annually a snmmary of the policy and 

progress made in achieving the objectives. 

Companies should report on the matters in 

recommendations 1,2 and 3 in their 2012 

Corporate Governance Statement whether or not 

the underlying regulatory changes are in place. In 

addition, Chairmen will be enconraged to sign a 

charter supporting the recommendations. 

In line with the UK Corporate Governance Code 

provisions B2A "A separate section of the ammal 

report should describe the work of the nomination 

committee, including the process it has used 

in relation to board appointments". Chairmen 

should disclose meaningful information about 

the company’s appointment process and how 

it addresses diversity in the company’s ammal 

report including a description of the search and 

nominations process. 

Investors play a critical role in engaging with 

company boards. Therei%re investors should pay 

close attention to recommendations 1_-5 when 

considering compaW reporting and appointments 

to the board. 

\Ve enconrage companies periodically to advertise 
non-executive board positions to encourage greater 
diversity in applications. 

Execntive search firms should draw up a V01nntary 

Code of Conduct addressing gender diversity and 

best practice which covers the relevant search 

criteria and processes relating to FTSE 350 board 

level appointments. 

In order to achieve these recommendations, 

recognition and development of two different 

populations of women who are well-qualified to be 

appointed to UK boards needs to be considered: 

Executives from within the corporate sector, 

for whom there are many different training and 

rnentoring opportunities; and 

cO() \Vomen from outside the corporation 

mainstream, including entrepreneurs, 

academics, civil servants and. senior women 

with professional service backgrounds, for 

whom there are many fewer opportunities to 

take up corporate board positions. 

10. 

A combination ofentreprenenrs, existing providers 

and individnals needs to come together to con- 

solidate and improve the provision of training and 

development for potential board members. 

"Ibis steering board will meet every six months to 

consider progress against these measures and will 

report annually with an assessment of whether 

sufficient progress is being made. 

* Davies, E.Mo Vv~omen o~, Boards (2011), pp 4-5. httP://w~w~bis~g~v~uk/assets/bisc~re/busi~ess~aw/d~cs/w/11-745-w~me~>~n-b~ards.Pdf 



Appendix 2 

Selected Organizations that Provide Referrals for 
Qualified Women Candidates for Board Positions 

Catalyst 

Direct \Vomen 

Financial ~ omens Assocmt,on 

GMI - Diverse Director DataSource 

National Association of Corporate Directors 

~l[-he Boston Club 

VVTomenCorporateDirectors (\VCD) 

\Vomen’s Forum ot:New York 

Note: Some organizations may require a membership, which can include a fee, for an individual to be listed, 
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Summary Analysis of the Committee for Economic Development’s 
Report for Increasing Gender Diversity in Corporate Boards 

By: Carly Greenberg, ESG Research Analyst Walden Asset Management 

The Committee for Economic Development (CED) recently published a report called 
"Fulfilling the Promise: How More Women on Corporate Boards Would Make America 
and American Companies More Competitive." This report is a significant contribution to 
the work to increase gender diversity among corporate Boards of Directors. We have 
highlighted some of the report’s key points and suggestions. 

Key Findings: The Business Case behind Placing Women in Board Positions 
Corporate competitiveness is based on the efficient use and allocation of available 
resources. The report argues "American companies must use all available human 
talent to be globally competitive" (pg. 7) and by not placing women on boards, 
corporations are failing to get the most out of the expanding resource of the 
talented women work force. 

¯ If a company perpetuates this trend of predominantly male boardrooms, they will 
find themselves trumped by competitors who do not operate under this norm. 
Specifically, the report mentions foreign firms who have improved their 
performance through voluntary commitment or nationally mandated quotas. 

¯ Some studies argue that women on boards make a company more profitable. 
Regardless, having more gender diversity will help companies better relate to 
consumers, suppliers, and other stakeholders who are increasingly comprised of 
women constituents. In addition, more women currently graduate from college 
and graduate programs than men. Having women in upper management and 
board positions will help businesses recruit from this growing talent pool. 
"Women on Boards would help companies engage better with the society in 
which they operate and help restore some trust in business as a social institutions 
(pg. 12) 
"Boards with women directors tend to be more in touch with longer-term, societal 
perspectives of stakeholders" (pg. 13-14) 
"Boards make better decisions where a range of voices, drawing on different life 
experiences can be heard" (pg. 13) 

Proposed Solutions to Address the Problem 
Merely stating a commitment to Board diversity is not enough--the problem will 

not fix itself unless businesses and business leaders are actively making adjustments to 
better address the issue. 

Businesses need better goals and targets to place more women on Boards. More 
transparency on how many women are on the board and in senior management, 
along with disclosure on nomination committee’s approach to diversity, will help 
keep corporations accountable to these goals. 



Nominating committees ought to leverage their relationship with search firms so 
that search firms realize there is a demand to see women director candidates. 
Otherwise, boards tend to gravitate towards homogeneity as boards frequently 
nominate new members who are similar to existing members. Additionally, some 
organizations such as WomenCorporateDirectors and GovernanceMetrics have 
compiled lists of eligible women for director positions. Nominating committees 
and search firms ought to utilize these resources. 
Aspects of business life and culture that unintentionally prevent women from 
moving up the corporate echelon need to be adjusted and removed. For example, 
businesses should explore methods of work life-balance which allow women to 
continue with their career development while balancing maternity and child care. 
Businesses and current male business leaders need to do more to train and mentor 
women who have leadership potential. 

Positive Feedback Loop: 
According to the CED, women on boards will have a pull effect which will bring 

more women into levels of senior management while giving others role-models to aspire 
to. Therefore, focusing on director positions should have a positive and perpetual impact 
on corporate gender diversity overall. 

As a final call to action, the report’s conclusion mentions the following points: 
"The United States is not now a global leader in creating opportunities for 
women; it has ample room for improvement." 
"America’s business leaders should understand that they need to use all available 
talent to success in today’ s global competitive markets, and such talent will 
increasingly come from women" 
"Business leaders should be at the forefront of efforts to improve gender balance 
at the top of corporate leadership" 

One can access the report through the following link: 
http :iiww~-. fwa. or,,s’pdfiCED_WomenAdvancementonCorporateBoards.pdf 

The Committee for Economic Development (CED) non-profit, non-partisan, business led 
think tank located in Washington DC. CED members consist of 200 corporate executives 
and university leaders who are responsible for CED’s research and outreach efforts. The 
above report was overseen by the Policy and Impact Committee, and the Women’ s 
Economic Empowerment Subcommittee. 
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Welcome to the latest issue of NACD Directors Registry~ Insider. Look for this 

newsletter every quarter to stay up-to-date on Directors Registry member benefits 
and tips on landing your next board seat. 
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Prelimina~ data from the 2012 NAOD Public Company Governance Suwey to be 

indust~ experience" and ’1inancial expe~ise" at 46 percent and 42 percent, 
respectively. More findings from our 2012 suwey are below. 

WMch A~ributes and Exp.er~e~nces 
Are the Most Important When 
Recruiti~g Directors? 

22.2% 

i::i:: ~i~ ~ ~::::::~ ~ ~ ~::i~ :::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 
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Our team of search professionals receives great feedback from NACD Directom 
Registry candidates who have been involved in successful director searches. But 
how are searches actually done? 

When a board engages NACD to find independent directors, the process stads    ~:~:~~~ 
with a thorough discussion about the strategic goals of the company, the corporate 
culture and the board’s specific search criteria. NACD’s team of search 
professionals then performs a aetai~ea, customized search of aACD’s Directors ::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 

::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 
RegistN database to Mentify candidates who match the searching board’s ::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 



Once several candidates are identified, their anonymous profiles are presented to 
the board. The candidates’ relevant experience and skill sets are detailed, while the 
candidates’ identities remain protected. 
The board vets the anonymous profiles and selects the candidates they would like 
to pursue. NACD then contacts the candidate and requests his or her permission 
to release the full profile. Once permission has been secured, the board and the 
candidates begin the intewiew process. Please email Directo~ Re~istw or call 
202-775-0509 to learn more. ..... 

As noted in the previous a~icle, NACD search professionals match the 
requirements of the searching board with the Directo~ Regist~ candidate profiles 
that meet those requirements. So it ~s critical that you keep your Directors 
Regist~ profile current. Has it been a while since you updated your profile and 
resume? Does your profile ~nclude pe~ona[ contact information so we can reach 

oppo,u.ity to ~ i.~.tifi~ ~ ~ q.~ifi~, o~n~i,~t~ for ~ ,ir~otor ~e~o,. ~p in 
mind the key attributes identified by NACD’s latest governance su~ey outlined at 
the top of tMs issue. Update your profile today. 

""~’~ "~ ~ ~ ~" ~" ’ ~ ~k<"~’~ t" ~’~<:~~.~k ~,~ ~’)~~.:~<~ 
This past summer a $2 billio, retailer with 5,000 independe,t stores engaged 
NACD Director Recruitment Se~[ces to identify a new director for its board. The 
board was looking for a candidate with retail experience, with an emphasis on 

After searching NACD’s Directo~ Regist~ candidate database, NACD’s search 
)rofessionals were able to identify severa, qualified candidates whose experience 

and skill sets aligned with the requirements of the board. After the candidates were 
)resented to the board, the board vetted the candidates and eventually elected a 
new director who had demonstrated substantial operating experience with 
convenJence store chaJns and general merchandisers. The new director had se~ed 
in CEO, COO and EVP roles, where her oversight of transpo~ation and logistics 

a candidate with senior manageme,t experie,ce overseeJ,g specialty retail stores. 
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The Perils of Part c pathms 
See.reds to    ccess ul 
Subordinations) 

John E Hilson 
Stephen L. Sepinuck 

A recent balfl<a’uptcy court decision, In re Brooke 
Capital Cbrp., 2012 WL 4793010 (Bankr. D. Kan. 
2012), reveals some significant due diligence problems 
ibr those who acquire loan participations as well as for 
those who enter into subordination agreements with the 
lead lender. Although the decision has questionable 
analysis on several points and, thus, could potentially 
be disregarded as silnply wrong or at least focused on 
the wrong questions, it nevertheless provides a uselhl 
focus with respect to the underlying issues. 

’Ihe 

In 2007, Brooke Capital Corp. ("Debtor") 
borrowed $12.3 million from its subsidiap:~, Brooke 
Capital Advisors, Inc. ("BCA"). To secure the loan, 
Debtor granted BCA a security interest in stock 
("Stock") that it owned of another subsidiary. BCA 
purported to perfect its security interest in the Stock 
through possession by the Debtor’s attorney. The 
following year, Debtor granted a security interest in the 
Stock to Citizens Bank & Trust ("Citizens") to secure a 
restructured debt of approximately $9 million. In 
connection with that transaction, Citizens filed a 
financing statement to perfect its interest, BCA and 
Citizens entered into an escrow agreement to perfect 
their security interests in the Stock, and BCA agreed in 
writing that if either Debtor or BCA became entitled to 
receive, directly or indirectly, m\,¢ proceeds from the 
sale of the Stock, it would inunediately pay such 
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proceeds to Citizens to the extent necessa~" to satisfy 
Debtor’s debt to Citizens. 

Prior to the transaction with Citizens, however, 
BCA had entered into four participation agreements 
with respect to its secured loan to Debtor. In three of 
those agreements, BCA purported to sell approximately 
72~A% to three participants. Those agreements, 
however, also required BCA to repurchase the interests 
sold. In the fourth participation agreement, BCA sold 
approximately 14.5% of the loan to Bank of Kansas. 
That agreement contained no repurchase obligation. 
All of the participation agreements provided that BCA 
would not without the purchaser’s consent, release or 
allow :for the substitution of any collateral, "outside the 
normal course of dealing with Borrower so as to 
substantially reduce the possibility of repayment of the 
Loan." 

The following diagram depicts the various 
transactions. 

Debt~_~r 

BCA Citizens 

Bank 

3 Participants 
Bank of 

Kansas 

Soon after the transaction with Citizens, Debtor 
filed for bankruptcy protection. Eventually, the Stock 
was sold and the proceeds were held pending 
resolution of a priority dispute between the 
participants, BCA, and Citizens. 

With respect to the three participants (other than 
Citizens), the court: ruled as follows: First, they did not 
truly buy an interest in the loan because BCA was 
obligated to repurchase their interests and, thus, BCA - 
not the participants - had the risk of loss. Instead, the 
transactions were properly re-characterized as loans to 
BCA secured by BCA’s interest in its loan to Debtor. 
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Second, while true loan participants are allowed to rely 
on the lead lender’s perfection of security interests to 
protect their interests, participants who are re- 
characterized as lenders to the lead lender are not. 
Moreover, because the three participants had done 
nothing to otherwise perfect their interests, they had no 
perfected interest in the proceeds of the Stock. 

The Court’s analysis on this point was a bit I~zzy.. 
If the participants in reality made a loan to the lead 
lender, then their collateral was the lead lender’s right 
to repayment from the borrower - a payment intangible 
- not "the Stock pledged by the borrower to secure that 
obligation. Of course, attachinent of their security 
interest in that payment intangible would also give 
them an attached security interest in the lead lender’s 
security interest in the borrower’s collateral. 
§ 9-203(g). However, a security interest in a security 
interest m stock is not the same thing as a security 
interest in stock. The court conflated the two different 
debtors and, thereby, cmffused its analysis. 

In any event, given "the court’s conclusion about 
perfection, Citizens’ security interest in the Stock had 
priority. The court Ihrther ruled that, given its priority 
holding, it had no need to determine whether BCA’s 
agreement with Citizens affected these participants’ 
rights. 

As to Bank of Kansas, the court’s analysis and 
conclusion was substantially" different.     That 
participation was held to be a true sale because there 
was no repurchase obligation or other recourse against 
BCA. Thcrefore, the court confronted whether BCA’s 
subordination agreen~ent with Citizens was binding on 
Bank of Kansas, which was not a party to that 
agreement. To answer this question, thc court looked 
to the language of the participation agreement between 
BCA and Bank of Kansas. That agreement prohibited 
BCA from agreeing to aw release or substitution of 
collateral outside the normal course of busincss of 
dealing with the Debtor without the consent of Bank of 
Kansas. The court ruled that this language applied to 
the subordination agreement and, because there was no 
evidence that the transaction was in the normal course 
of BCA’s dealings with the Debtor, the subordination 
was not binding on Bank of Kansas. 

The court’s analysis has numerous problems. 
First, with respect to the three participants who were 
re-characterized as lenders to BCA, their lack of 
perfection should have been inunaterial. While their 
security interest in BC~ ’s assets was not perfected, 
BCA’s interest in Debtor’s" stock was. None of the 

authorities the court cited for the proposition that the 
participants could not rely on BCA’s perfection really 
stand for that proposition. One decision, In re 
AutoStyle Plastics, Inc., 269 F.3d 726, 740-44 (6th Cir. 
2001), ruled that true participants could rely on the lead 
lender’s perfected status. The two cited sections of 
Article 9, § 9-502(a)(2) and § 9-503(d), merely provide 
that a financing statement must provide the name of the 
secured party or a representative of secured party, but 
that failure to indicate representative capacity does not 
render a financing statement ineffective to perfect. The 
final authority, Barkley and Barbara Clarke’s treatise 
on Secured Transactions, similarly deals solely with 
the name of the secured party on a financing statement. 

The court seems to have overlooked the fact that 
the transactions involved two different debtors. 
Nothing in Article 9 suggests that failure to perfect a 
security interest granted by one debtor affects the 
perfection of a security interest granted by a different 
debtor. Indeed, merely to phrase the issue in this 
manner indicates the absurdity of the court’s 
conclusion. 

With respect to the Bank of Kansas, the court’s 
focus on the language of the participation agreement is 
problematic for several reasons. First, the fact that the 
agreement required consent to a release or substitution 
of collateral does not necessarily mean that it required 
consent to a subordination ~ff" the security interest. 
Indeed, those two types of transactions would likely- be 
done through agreements with different parties: release 
or substitution of collateral would be effected through 
an agreement with the debtor; subordination would be 
effected through an agreement with another creditor. 
While it may be fair to assume that a participant who 
wished to restrict the former would also want to restrict 
the latter, the language of the agreement simply does 
not reach that far. 

Second, and :far more important, the court’s 
approach raakes the terms of the participation 
agreement binding on third parties. Even if the court 
was correct that BCA breached the participation 
agree~nent by entering into the subordination 
agreement, that does not necessarily mean that the 
subordination agreement was ineffective. 

Certaiuly, there are some bases for that conclusion. 
For example, § 9-318(a) provides that a debtor who has 
sold a payment intangible does not retain a legal or 
equitable interest in it. BCA, by entering into the 
participation agreement with Bank of Kansas, sold a 
payment intangible. Therefore BCA did not retain the 
interest sold and, by implication - and application of 
the principle nemo dat quod non habet - could not 
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thereafter enter into an effective subordination 
agreement with respect to the interest that had been 
transferred. Similarly, § 9-201(a) provides that a 
securibr agreement is effective not oniy between the 
parties thereto, but also against "creditors." A 
participation agreement is a type of security agreement 
because a buyer’s interest in a payment intangible is a 
security interest. See §§ 1-201(b)(35) (defining 
"security interest"), 9-102(a)(74) (defining "security 
agreement"). Therefore, the participation agreement is 
binding on "creditors." While no doubt "this is intended 
to mean that it is binding on creditors of the 
seller/debtor - in this case, BCA - the language is not 
so liraited and one could argue that it is also binding on 
creditors of the account debtor. 

Neither of these arguments is particularly 
persuasive, however. The UCC is clear that, unless 
displaced by a particular provision, principles of law 
and equity, including specifically the law of principal 
and agent, supplement the Code’s provisions. 
§ 1-103(b). When a participant allows the lead lender 
or origina/tor to administer the loan and remain "the only 
secured pare. of record, a principal-agent relationship 
is created. Thus, the Court should have examined 
whether BCA had actual or apparent authority to enter 
into the subordination agreement on behalf of Bank of 
Kansas. Review of the participation agreement itself 
may be sufficient to determine whether actual authority 
existed but would not be sufficient to determine 
whether apparent authority existed. 

This brings us to the practical implications of the 
case, of which there are several. First, participants 
should consider filing a financing statement. Certainly 
a true participant - that is, a true bwer of a pwment 
intangible - is automatically perfected. § 9-309(3). 
However, a participant with a right of recourse against 
the lead lender may be, indeed veu likely will be, 
deemed to have made a secured loan to that lender, in 
which case perfection would nquire filing. There will 
often be significant resistance to and probably little 
need for such a filing when the lead lender is a major 
financial institution. However, when, as in tiffs case, 
the lead lender is an affiliate of the borrower, such a 
filing may be the prudent thing to do. Moreover, such 
a filing will guard against the possibility that some 
court will think it is needed to remain perfected in the 
account debtor’s collateral. We think that aspect of the 
court’s decision in Brooke Capital is simply wrong, but 
who is to say what other courts will be misled by it. 

Second, the participation agreement should clearly 
indicate what the lead lender may and, more importam, 
may not do with respect to the participation interest 
without the participant’s consent. For example, it 
should expressly prohibit the lead lender not merely 
from substituting or releasing collateral but also frmn 
subordinating the lien. The Bank of Kansas caught a 
break in this respect when the court generously 
interpreted its participation agreement, but: participants 
should not rely on such judicial grace. 

Third, the court’s decision creates significant due 
diligence challenges. Of course, the automatic 
perfection rule already does that for true participants. 
Because the interest of a true bwer of a payment 
intangible is autonmtically perfected, awone 
considering the purchase of a participation interest 
cmmot readily determine if the lead lender still owns 
the right to pwment. Normally, the purchaser deals 
with this through representations and warranties, but 
representations and warranties protect the purchaser 
only when the lead lender is a creditworthy entity that 
can be relied upon to stand behind those 
rrepresentations and warranties. When the lead lender 
is an affiliate of the borrower, such representations and 
warranties may not be worth the ink used to print them. 

The court’s decision expands this due diligence 
problem to almost everyone who enters into a 
subordination agreement.    It suggests that a 
subordination agreement will not be binding on anyone 
who has previously bought a participation interest in 
the loan "that is to be subordinated, even though there 
may be no ready ww for the counterpaW to the 
subordination agreement to determine whether there 
are participants and, if so, who they are. 

One might be tempted to argue that a contrary 
decision would not have avoided this problmn but 
merely stfifted it: to the other party. In other words, if 
the subordination agreement were binding on a prior 
participant despite contractual provisions prohibiting 
the subordinatio~ there would be little the participant 
could do to protect itself. However, that may not be 
true. There may be ways in which a true participant 
could take away the lead lender’s apparent authorig~ to 
act: on the participant’s behalf. For example, a 
participant might insist that the lead lender file an 
amendment to its financing statement.    That 
amendment could state that: (i) the lead lender has 
sold a participation interest in the secured obligation; 
and (ii)the lead lender no longer has authority to 
release collateral or enter into a subordination 
agreement with respect to the participation interest. 
Given the uncertainty about whether other courts will 
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follow the decision in Brooke Capital, participants and 
their counsel should strongly consider taking this 
approach. In any event, the morals are to beware, to 
tmderstand the risks, and, most important, to explain 
them to the client. 

petition was filed. As a result, the car was not property 
of the estate and no violation of the stay could have 
occurred. The dealer acknowledged that it had not 
transferred record title belbre the petition was filed, but 
claimed that the sale had nevertheless occurred. 

John 1-’: Hilson is a partner at Paul Hastings LLP and 

chair o fits Finance and Restructuring Group. 

Stephen L~ ~epinuck is a professor at Gonzaga 

University School qf Law and director of the 

Commercial Law Center. 

Red  ciag Risk in Coilatera! 
D spo . tums 

Stephen L. Sepinuek 

7he Hammer 

The auctioneer’s gavel bangs on the podium or the 

second signature is placed on the sales contract. Is the 

disposition of collateral completed if the buyer has not 

yet paid or the secured party has not yet delivered the 

collateral? What if, moments afterwards, the debtor 

files for bankruptcy protection and demands return of 

the collateral, claiming it is now property of the estate 

and covered by the automatic stay? These arc 

questions raised but not adequately dealt with in In re 

Burrell, 2012 WL 3727130 (S.D. Tex. 2012). 
Transactional attorneys representing secured parties 

should take note of the case and carefully draft 

agreements disposing of collateral to elirainate the risk 

that their clients will be cmffronted with competing 

denrands for the collateral - one from the debtor and 

one from the buyer - and liability to whoever’s claim it 

fails to honor. 

Bad F~gcgs Make°, o 

The case began in a fairly familiar way. The 
secured party repossessed the debtor’s BMW in July, 
2010. The following month, the debtor filed a Chapter 
13 bankruptcy petition. Two days later, the debtor’s 
counsel demanded return on the BMW but the secured 
party at first failed to respond and later refused. The 
debtor then brought a turnover motion and sought 
danrages for violation of the automatic stay. 

The secured party defended by claiming that it had 
sold the car to another dealer the day before the 

The bankruptcy court did not believe that a sale 
occurred prepetition. Instead, the court concluded tl~at 
the secured paw had backdated the bill of sale to avoid 

liability- for violation of the stay. It awarded the debtor 
actual and p(mitive damages in excess of $68,000. 

On appeal, the district court did not base its 
decision on the alleged backdating of the bill of sale. 
Instead, it assmned that the bill of sale had in fact been 
signed prepetition but nevertheless concluded that the 
debtor still had rights in the car. Specifically, the court 
ruled that "[a] debtor’s rights in the collateral only 
transfer to a third-party purchaser when a sale of the 
collateral is completed." Id. at *11 (emphasis added). 
Looking to U.C.C. § 2-401, under which title generally 
passes upon delivery, the court concluded that transfer 
of possession was necessa~ to transfer title and, 
therefore, the bill of sale did not extinguish the debtor’s 
rights in the car. Although the secured party argued 
that it had in fact delivered the car to the buyer 
prepetitio~ the buyer testified that it took delivery 
several weeks later. 

t¥oMems ~i¢h ~he A~atysis 

The trouble with the district court’s ruling is that it 
potentially puts secured parties in a real bind. If, 
prepetition, they have exercised their rights under 
§ 9-610 and contracted to sell the collateral to a tl~rd 
person, but not yet delivered the property or otherwise 
cmnpleted the transaction, then they face potential 
competing claims. They may have liability to the 
buyer under the sales contract but remain obligated to 
return the collateral to the debtor if the debtor attempts 
to redeem it or files for bankruptcy protection and 
demands possession. 

Arguably, a better interpretation of § 9-617 is that 
the debtor’s rights are terrainated when the secured 
party enters into the disposition contract. In short, the 
debtor’s rigNs are terminated when the haramer falls, 
not when the goods are delivered later. Yet even this 
interpretation has its problems. If, ~br example, the 
buyer defaults and refuses to consunwnate the sale, the 
debtor surely would still have a right to redeem the 
collateral under § 9-623. Thus, the sales contract itself 
cannot truly terminate fl~e debtor’s rights. One could 
say that by entering the contract to dispose of the 
collateral the debtor’s rights have been conditionally 
terminated and are revived only if the sale falls 
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through. This might resolve the secured party’s 
problem of simultaneously having liability "to the buyer 
to honor the sales contract and liability to the debtor to 
honor a demand to redeem. However, since even the 
debtor’s contingent rights become part of the 
bankruptcy estate upon the filing of a bankruptcy 
petition, the filing of a bankruptcy petition would seem 
to nmke the automatic stay applicable, and thus present 
tile secured paw with the tmenviable dilemma of 

either honoring the sales agreement and violating the 
stay or complying with tile stay and breaching the sales 
agreement. 

Fortunately, there is a fairly simple solution to this 
potential dilemma. When contracting to dispose of 
collateral, the secured paw should include language 
nmking the transaction contingent on there being no 
legal impediment to the sale arising from the debtor’s 
redemption rights or bankruptcy. Frankly, language to 
fl~at effcct should be in the agreement not merely to 
guard against a subsequent baulcruptcy filing, but also 
one that has already been filed. If the debtor filed for 
bankruptcy even an instant before the securcd party 
reached an agreement to sell the collateral, the stay 
would be in effect and consummation of the sale would 
violate the stay even though the secured party had no 
reason "to know that the stay had come into effect:. So, 
the terms of sale should already be conditioned on the 
absence of a stay. 

Stephen L. Sepinuek is a professor at Gonzaga 

University School o fLaw and director of the 

Commercial Law Center. 

Recer  : Cases 

SECURED TRANSACTIONS 

- Attachment Issues 

Shales v. Pipe-Linet~, Ltd., 

2012 WL 4793499 (N.D. Ill. 2012) 
Lender whose agreement with the debtor provided that 
it shall have the rights of a secured party "[i]f an Event 
of Default occurs," did not in fact have a security 
interest until default occurred. Even if default did not 
occur m~til judgment lien was entered against the 
debtor, lender did not do enough to preserve its rights 
because it waited eleven weeks before asserting its 
rights to receivables, and thus judgment lienor was 
entitled to the receivables. 

In re Tracy Broadcasting Corp., 

2012 WL 4874485 (10th Cir. 2012) 
Although federal law prohibits a security interest from 
attaching to an FCC license itself, a security interest 
can attach to the right to receive proceeds of a future 
sale of the license. This right attaches upon acquisition 
of the license; because that occurred prepetition, § 552 
of the Baulcruptcy Code does not apply even if, on the 
petition date there was no agreement to sell the license. 

In re 3![cKenzie, 
2012 WL 4742708 (E.D. Tenn. 2012) 

Creditor did not have a security interest in the debtor’s 
LLC intercst because the LLC operating agrcement 
expressly provided that no member could transfer such 
an interest without the prior written consent of the 
board and that any attempted transfer without consent 
was void, and the creditor’s evidence of subsequent 
consent did not prove "that the requisite prior consent 
was given. 

- Enforcement Issues 

~VestLB A G v. B!tC PTorida Bank, 

2012 WL 4473445 (S.D.N.Y. 2012) 
Lender with a security interest in mortgage loans did 
not state a claim for breach of contract against 
borrower or loan servicer in connection with their 
renting, rather tlran selling, foreclosed real estate. The 
servicing agreement, which gave the borrower 
authority to direct how dispositions were conducted, 
subject to the lender’s consent, spoke only to sales of 
tile foreclosed properties and thus did not require the 
lender’s consent in comiection with leases of the 
properties. 



THE TRANSACTIONAL LAWYER VoL 2 (Dec. 2~)12) 

- Priority Issues 

In re Brooke Capital Corp., 
2012 WL 4793010 (Bankr. D. Kan. 2012) 

Agreement between two secured parties by which the 
senior lienor agreed to pay the proceeds of the 
collateralized stock to the junior lienor was an 
enforceable subordination agreement even though the 
economic assumptions tmderlying the agreement 
proved not to be correct becanse those assmnptions 
were not made conditions to the subordination. 
Whether the subordination was binding on the three 
entities that acquired participations in the senior 
lienor’s loan was moot because those interests were 
really loans to the senior lienor - given that the senior 
retained the risk of loss - and therefore those entities 
could not rely on the senior lienor’s perfection. 
Because those entities had taken no action to perfect 

their interests, their interests were subordinate to the 
junior lienor’s rights. In contrast, the fourth participant 
was a true buyer of a portion of the senior lienor’s loan 
and thus its interest was perfected. Moreover, the 
subordination agreement was not binding on the fourth 
participant even though the senior lienor remained the 
servicer of the entire loan because thc participation 
agreement required the participant’s consent to any 
substitution of collateral outside the normal course of 
dealing with the borrower. 

LENDING~ CONTIL~CTING & COMMERCIAI, 

LITIGATION 

Edelman Arts, Inc. v. Art International (UK) Ltd., 
841 F. Su ~L 2d 810 (S.D.N.Y. 2012) 

Placement of signed purchase order in escrow was a 
mechanism to create a condition precedent to validity 
of the parties’ contract, not merely a condition to the 
buyer’s duty to pay. 

Ituntington National Bank v. RDJ Land & Property 
Group, LLC, 

2012 WL 4357443 (S.D. Ind. 2012) 
Intercreditor agreement that provided for lien 
subordination but contained no provision for debt 
subordination had no applicability once the collateral 
was foreclosed npon and the creditors were pursuing 
the guarantors for the deficiency. 

Prudential lns. Co. of America v. WestLB AG, 
2012 WL 4854713 (N.Y. Sup. Ct. 2012) 

Because credit agreement and related documents 
required that payments received be distributed on a pro 
rata basis among all the lenders and required the 
consent of all lenders - not merely the Required 
Lenders - to an amendment to the credit agreement or 
to the release of substantially all the collateral, the 
admiuistrative agent for the credit facility was not 
permitted to distribute the proceeds of the collateral in 
a maimer that substantially benefitted "those lenders that 
provided exit financing. 

In re ~[akris, 
2012 WL 1864323 (3d Cir. 2012) 

Clause in promissory note making borrower liable for 
lender’s attorney’s fees incurred "in enforcing this 
Note" was not broad enough to cover attorney’s fees 
incurred in unsnccessfully pursuing the borrower for 
lees the lender incurred in suing the gluamntor. 

Citizens Bank v. ~[errill, Lynch, Pierce, Fenner and 

Smith, Inc., 2012 WL 5828623 (E.D. Mich. 2012) 
Because no contrary intention was manifest in the 
choice-of-law clause in the parties’ control agreement, 
Michigan procedural law, including its six-year statute 
of limitations, not the chosen law of New York, with 
its three-year limitations period, applied to tort and 
contract claims brought under New York law. 
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A CONVI~RSATION WITII K)HN M NAStI: 
BOARDS 35 YI~dRS LATfiR 

By Eleanor Bloxham 

John M. Nash founded the National Association of Corporate Directors (NACD), the largest US organizntion of independent directors This year N±~,.CD celebrated its 35th year anniversary. 
ttere’s a conversation ! had with John about the corporate governance landscape today. 

EB: Lots of directors use the term NIF© but don’t know where it came from Why did you coin the tetra N[F©? 

JN: NIFO stands for Nose In Fingers Out I came up with the term because boards and management often have difficulties sorting out what is the role of’management and what is the role of 
the board NIFO provides a way for independent directors to think about their role. 

EB: When you and I talk abont corporate governance, one of the phrases you use a lot is the more things change, the more they stay the same. 

JN: Progress has been made in the last 35 years Board members are more independent than the?" used to be. They’re more willing to speak up. More avail themselves of education. At the 
same ume, we have some of the same problems we had 35 years ago - and some things are worse than before. 

EB: Pay of CEOs at the largest companies has skyrocketed in the last 35 years. What impact has this had on board governance and what does it say about boards today? How do you think 
boards are doing on CEO pay? 

JN: My perspecuve ~s that CEO pay is way out ofhne and director pay is ont ofhne too. This is particularly true given the economic climate we are in today. There seems to be no end to the 
rapid increases. And pay is becoming a political issue, which no one wants. 

EB: Many more boards today have separated the Chair and CEO positions, something you advocated for years. Do you still believe this is important? 

JN: Yes, I do. It is important. I don’t believe in the lead director concept. I don’t think it cames any true weight. If the CEO is chair, then the CEO is the leader of the board. In that situation, 
the CEO has control over the board. How can the board then truly govern the actions of the CEO? It doesn’t work. 

EB: Board/management relations and understanding the duties and responsibilities of the board versus management continue to be big issues, as they have been ov-er the last 35 years. To 
bring clarity to whnse j ob is ~vhose, I ara starting to see nrore directors echo your idea that the CEO should not sit on the board. ~2~’ny do you think this is important? 

JN: YVhen it coraes to large public companies, the CEO is a hired gun and he has to respond to the board of directors. It’s the board job to see he does what is the best interest in the 
corporation. He will be attending board meetings but should not be voting he is managenrent. He should be held accountable for his results and his raanageraent of the company. 

EB: \Vhat is your prediction for the future of governance’.’ What do boards need to do to in the next 35 years? 

JN: The future for corporate governance is very good as long as directors can maintain true independence, that is be independent minded and do the right thing. Board menrbers need to 
reinvent themselves because of new technologies. They need to be more engaged and more diverse with younger people on the board. The?" must understand the business of the business 
to be effective not just ~vhere the company is making profit, but ~vhat is the long term future of the corporation and how to get there. They- need to hold management more accountable 
than they have in the past. 

They also need to re-examine pay. Today, a CEO can tank a conrpany, take a multi-million package to leave and go on and sit on other boards. Boards need A players. 

Where boards are falling do~vn today- is they don’t think long term. Companies must be based on long term profitabili~. 

Boards want to support the CEO but CEOs can be their own worst enemies. Board must step up they are the ones who should ask where will we be 5 years from no,v, 10 years from now. 
They need to be able to determine if the CEO is the one to take us there. 

SUCCESSION AND THE BOARD’S ROLE: 
CORPORATIONS’ BIGGEST CHALLENGE 

By Scott Saslow, Founder and Executive Director, IED, w;vw.execsight.com 

In the past, many organizations shared the sentiment that "all talent issues are solely the domain of HR." But that view is changing. Key- findings based on interviews of over 50 executives 
and talent professionals conducted by The Institute of Executive Development (IED) at companies across multiple industries ranging in size from 1,000 to 150,000 employees sho;v: 

¯ Today, directors are involved earlier and more substantively in the succession process as compared to previous years. Corporations ranked "The CEO and Executive Team are actively 



involved in succession planning" and "The Board is involved in succession planning" number 2 and 6, respectively, as statements the?’ most agree with among over 50 regarding talent 
management The study participants did however report that senior leader and director involvement is relatively new. 

¯ The oktiectives for executive talent reviews val-), considerably depending on who (Board, C-Suite, or t]R) is driving the process. Typically, when the board is driving the process, 
identifying successors for the top team is the focus If the C-Suite is driving the process, the focus is on the capabilities required over the next one to three years And when ttR drives the 
process, talent reviews are used to determine promotions and bonuses The reality is that given the time devoted to successinn today, generally an organization only addresses one (maybe 
two) of these goals adequately - and depending on who sets the agenda, something falls off the list 

¯ Man?" organizations do not have rea@ successor candidates ]2~r top leadership positions Orgamzatmns are definitely not in agreement with the statement, "There is an adequate pool or 
ready successor candidates for the CEO position" which ranked 42 out 52. The reason is that many organizations lack an executive development strate~< Organizations haven’t identified 
the leaders who require the most development, haven’t adequately considered the formats and type of development that is most effcctive, and don’t regularly measure success (if an?" 
impact is measured at all). 

Succession Strategy 

A definition 1 like to use for strategy" is "a unique plan to win". In the context of executive development, this has several implications. First, it is important to customize the executive 
development and succession plan to the organization’s context (e.g. period of rapid expansion, and/or M&A, and/or international growth, etc.). It is important to determine where future 
pockets of leadership talent may exist in the organization. Given the succession needs and retirement forecasts, a customized plan may then be created. 

In setting forth its plan, each company must determine its own portfolio of development processes (e.g. coaching, customized programs, business school open enrolhnent courses, on the 
j ob development and rotations, mentoring opportunities, stretch assignments, and action learning). Evet?~ orgainzation must decide which of these to include and in what propoltions. 

And each company should outline what success looks like. While for some companies this may be simply having names on a succession plan, more organizations today are setting targets 
for the proportion of leaders promoted internally vs. brought in froln the outside, as an example. Metrics should follow from the objectives. Measuring the performance of successors once in 
broadened roles, or operational metrics such as percentage of job openings filled from the successor pool are some examples 

Moving forward, companies would benefit froln greater board involvement in the succession process. Boards should evaluate the plans, assumptions, and resources that go into the 
succession planning and executive development activities. Rather than allow discussions to remain at a high level, boards should actively question the CEO and head of HR on the talent 
pipeline. 

Companies that consistently produce talented leaders have clearly identified strategies, established cultures of ongoing learning and development, and receive board level and C-suite 
support in addressing talent issues in a strategic way. 

EMERGING COUN~FRY MARKETS - EIGHT INQL~RIE S FOR DIRECTORS 

By Dean A. Yoost, board member at Belden, Emulex Corporation, Pacific Life. Insurance and Union Bank; and D. J. Peterson, fotmder and president of Longview Global Advisors, an 
emerging markets strateg?- firm 

Board members of global companies are focusing on the expanding opportunities in emerging countl)- markets. But as US firms push more aggressively into ne~v and diverse territories, 
boards have a steep learning ctuwe to overcome 

Boards are responsible for gaining sufficient insight to ensure the?’ are in the position to provide thoughtful, meaningful counsel to management, and to exercise skepticism regarding the 
company’s plans, operations, and risk management practices. 

Virtually all major boards seek directors with relevant experience and specialized expertise in these markets Yet, emerging country markets vacz greatly and are evolving rapidly, requiring 
recalibration of the board’s approach and potentially re-composition of its members. An advisory board that counsels the board and management can help in plugging deficiencies 

Here are eight key inquiries directors should use in assessing the opportunities in emerging country markets: 

1. Is the infblTnation we receive about the emerging countlv markets reliable? Boards need to determine if persounel stationed in the emerging markets can meet their information needs Have 
they "gone native" and become inured to the environment around them? Or perhaps don’t have the time, skills, or interest in identif},’ing oppommities and trends or calling out potential 
threats? If this is the case, global investment bal~ks and consulting firms with experience in the geography and industry, can be useful in providing inputs. 

2. Whatismanagement’sviewofthefuture? Year-to-year performance can be volatile. S~vings in government policy and the business environment can be sudden and sharp. IVfanagement 
should be able to present a range of alternative market scenarios. 

3. What are the interests of prospective business partners ? In man?’ emerging country markets, it is preferable to partner with a local entity to navigate the vagaries of government permitting 
and regulation, local business-to-business interactions, and labor management. Is the prospective partner in the government’s good graces? What are their political ties or encumbrances? 
Could there be FCPA concerns? Many emerging market companies have aspiratinns (and, o:ffen government backing) to be global leaders and, hence, competitors. Are interests of the 
partners aligned over the long term? 

4. ttow does the situation in Market A differ from that in Market B (or the home market)? Common practices di:[’fe.r country to country If management is discussing a tax issue, they need to 
explain the differences between and among alternative markets It may sound like a simple question but management should have a well-developed answer. This is especially critical when 
dealing with potential corrupt practices 

5. What’s our government relations strategy? Man?" management teams have not made investments in a government relations capacity in Beijing and Brasilia, let alone Jakarta and 
Johannesburg. Government officials and policies can suddenly change. ’]7his leads to a subsidiary question -- do we have the attention of the right mix o:[’government agencies and officials 
over the hmg haul? 

6. Do we have the right people and processes in place to manage corruption risks? As is commonly known, official cormpuon is endemic to many emerging markets. ~flne US government has 
enhanced its FCPA enforcement capabilities in recent years resulting in a number of high-profile cases. Many firms also have publicly staked out strong positions opposing all :[’orms o:[" 
cormptmns Getting the talent required to achieve the aspiration is imperative. 

7. \Vhat is the transparency of information? Even when corruption is not present, the quantity’ and quality o:[’information may be opaque, if not inadequate, incorrect or nonexistent There 
can be little, if any, information available on the government’s irmer workings and relationships, partner profiles, and reputations. In:[’ormation on market attractiveness inJfmnation tends to 
be unreliable. Officially, independent data aggregators rarely corroborate published data in these markets Boards accustomed to very stringent reporting standards should understand the 
potential o:[’being unable to meet their usual standards and, i:[" necessary, accept exceptinns to normal practices. 

8. What are the issues associated with unwinding the investment? In many emerging markets, tenns negotiated today may be ineffective in only a :[’ew years. This dynamism and uncertainty’ 
mean that agreements should include provisions :[’or restructuring the contractual terms if the competitive landscape changes. 

Emerging countries represent important growth opportunities. Agility in these markets is required Although the growth prospects can be seductive, board members need to understand 
these markets. The most important task for the board is to exercise skepticism regarding the company’s strategy and plans by challenging management’s assumptions and critically 
assessing progress. 

1N THE NEWS, ELEANOR BLOXI4~4 
For recent governance stories and news please click here: w~’.thebloxhamvoice.com 

To receive your own complimentary copy of The Corporate Governance Alliance Digest, go to http://www.thevaluealliance.com/cga newsletter signup.htm Or to receive your own cop?" of 
TheBloxhamVoicegotohttp:i/www.thevaluealliance.corn,/bloxham voice email alerts.htm. 
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Deoa Section Me~nbers: 

I wanted to share the letter below from one of the Managing Editor of the Bloomber~, ABA/BNA Lawvers~ Manual on Professional Conduct about a free 
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This e-newsletter comes to you from the American Boa Association Center for Professional ResponsibiliF and Bloomberg BNA, the publishers of the ABA/BNA 

LawFers ~ Manual on t rofessional Conduct. 

I lo~ow many of you have access to the ABA/BA~d Law.~,ers~ :~Ianual on Professional Conduct through your law school libraries and are awaxe of the high quality of 

the publication. This e-newsletter will give you a heads-up on new developments in the professional responsibility field. I encourage you to give it a t~. 
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Do~ma Hamlin <~donna.hamlin@intmbondcapital.com~ 

Wednesday, January 9, 2013 2:37 PM 

Looker Larry & Lee <larrylooker@msn.com> 

Sharing: Quoted this Week in Fortune Mag~ine 

Hi! 

Last month I spoke at a Forte conference in NY City. It turned out attendee Shelly DuBios, a business editor for Fortune Magazine, was interested in some 

comments about governance in emerging areas and asked for an interview. Her article came out last Friday. The focus of her piece is on why the U.S. lags Europe 

(and other countries] on board diversity and includes information on term-limits discussed at the event. Below is the article and a link to the piece online. 

Enjoy! 

CONNECT ~TH ~FORTI~        http://mg~agern~t~°~tu~=cn~:~°m/2013/O1/O4/us-c°rp°ra~e-b°gEds~w°!~n/ 

Why the U.S. lags Europe (and others) on board 
diversity 

~y Shelley Du~ois, writer-reporter J:~n:_~ry ~ 2013 ~2:04 

The U.S. has a business culture that doesn’t ~ike top-down mandates or term ~imits, yet evidence suggests that businesses with more diverse 

boards perform better. What to do? 

::~:: European Commission vice president Vivienne Redding 

FORTUNE - Compared to many countries, the United States is progressive in terms of women’s dghts~ But when it comes to pushing businesses to increase 

their ranks of female leaders, European and Asian nations leave the U.S. in the dust. 

On December 12, European Commission vice president Vivienne Redding announced a newly launched list compiled by European business schools that 

contained the names of 8,000 board-ready women. It is, she said, "the answer to all the naysayers" who claim that a lack of qualified women is a reasonable 

counter-argument to a law she is advocating that would require that women make up 40% of the board members of European companies by 2020. 

The EU is more aggressive about getting women on boards than the United States. Norway was the first country to introduce gender quotas for boards back in 

2008. Since then, other European countries have followed suit. According to a 2011 Deloitte report called "Women in the boardroom: a global perspective," 

Belgium, Italy, and France have taken official actions to put more women in the boardroom. 

Europe is not the only region whooping the U.S. on this front. Some emerging markets are outpacing the United States’ gender parity efforts tee. In 2011, 

Malaysia’s cabinet approved a law championed by the prime minister that said that in the next five years, companies listed in Malaysia must have boards that 

are at least one-third female. Companies that don’t comply risk being de-listed. 

We can’t do that at home. "In the U.S., we don’t cotton well to quotas," says Donna Hamlin, CEO of management consulting firm Intrabond Capital. Besides, she 

says, unlike some European countries, the United States doesn’t have term limits for board members, making it harder to bring in fresh, female faces even 

when a company sees that as a good management strategy. 

According to a 2012 Credit Suisse report called "Gender diversity and corporate performance," the presence of female leaders is a viable indicator of a 

company’s investment potential. "In testing the performance of 2,360 companies globally over the last six years, our analysis shows that it would on average 

have been better to have invested in corporates with women on their management boards than in those without." 

That puts open-minded American managers in a tough spot. The U.S. has a business culture that doesn’t like top-down mandates or term limits, yet evidence 

suggests that businesses with more diverse boards perform better, and more diverse boards generally include more women. What to do? 

The first step is to acknowledge that free-market talent searches probably won’t result in gender parity on boards any time soon. American business has been a 

(primarily white) man’s game for a long time. Leaders looking for talent diversity may have to look outside established networking channels. 

One place to look is the list of 8,000 board-ready women mentioned above. "1 know the women, I knew how talented they are," Redding said. "And I have no 

doubt that when [boards] go for talent and not the old men networks, than certainly, the women will make it to the top." 

MORE: The world accordinqto Karl Rove 

Leaders at companies will also have to help get qualified women there, either by reentering women on the management track, or training them to be good board 

members. In Malaysia, the government is helping to train capable women by offering official board preparation courses, Hamlin says. In the United States, 

women can take executive education courses at universities or companies like Intrabond This is a necessary step, says Hamlin, even if it wasn’t required of 

their male board member colleagues. "When you’re trying to move a new group into the boardroom, you’re overcompensating by the standards that are in the 

board already," she says. 

While a traditional free-market attitude may not be enough to place women on boards, it will ultimately reward the companies with the best management 

strategies. Evidence is mounting that good management strategies include electing board members who can bring diverse experiences and ideas to the table. 

"1 don’t know why we’re sluggish," says Hamlin, "but if you start to see these ... spunky countries get results, then there’s no turning back because you say, 

’they’ve done it. They’ve shown the world.’" 
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I8o3, the Nmionai Bank Act {.NB£% established @,.e nwtional bank 
system, with ~:he expectatk)e d~at natk)nd banks would supersede state banks. 
Efib~ts hy ~:he states to p~’even~: ~his ~esult and to impose state laws on 
nadond banks have led to a debate over ~he p~eempfive d:fEc~ o~ the Nm.ional 
Bank Act tha~: exists even rodW, 

This deba~e was invigorated by ~:he ~nancial crisis ~hac began in 2007, 
fo]k)wing a sharp decline h3 housing prices and massbe def?~t~lts on subpfime 
loans. Much (£ ~:he b]ame ~k).r the crMs was placed on banMng insci~:udons 
making risky mortgages~ and states’ rights advocates asse,’ted t},a~: the 
pt’eempfion d state anti-predatory ]ending laws contributed significan~y 
the devdopment and origination (£ risky subprhr~e mo~%ages. 

This a~tide }]nds that ~his hypo@~esis is ~vi.dloc~.t ~:oundal:i<m., and eon*~ates 

non-predacoU swbpfime mo~gage lending was encou,:aged by both the sta~es 

and Fede,:al Gow~.mment as a means o{" inc,’easing home ownership. 
U~:o~t~anately, once housing p~ices began to collapse, these >~bpJme loans 
began co massively ddM~]t. P~eemption was not a significant factor in the 
oiginadon o.{’ s~abprime ]oan< and the overwiae]mir~g rna}odU of ~.].,.ese ]oans 
were or~gh’mced })y entities not sub}cot to NBA preempion. In ~:act, 
h.o]ding companies t:}:m~: had nadonaI bank subsidiaries o~%en used state 
regu]ated companies to o~:igina~:e sc~bprime loans in ,::}~de~" to avoid the more 
stringent ut~derwvid~g sta~dards imposed by the ge(lera~ 

In 2010, the Dodd-Frank Ace m~ended the NBA with respect ~:o 
preemptkm. Some commentators m’gc~e that this law changed the 
~0sed to detem’Jne i{: a sta~e law is p~eempced~ They a~gt~e that state ]aw 
(m]y preempted if the law "acttmlly prevem:s or significan0y k~erFe~*es" with 
nad(y,ml bank power. This m’dcle ~eviews the smtutoU langtmge a~d 
]egisl.ative his~oU of the Dodd--Fmnk Act, and conciudes ~hat the 
d~d not make an.y material change in the t~:adidona] and ]ong.-s~anding 
preemption standard applicable to national banks as described by the 
Supreme Cou.~:’t in the case {:)~" .~artmh~ .Bs~k ,.’~ Ih/~,,{a’om The other changes made 
by @~e Dodd-F~:ank Act ~elating to p~eemption are ~eladvdy minor. 



I,~ sbo~t, the Dodd-Fra~~k Act preemption am~mdments e_{:ihct ~elativdy 
minor cha~ges in the pr_eempdon area, and the co,.~ce,’ns ~hat the Act made 
significa,~t ch.a,~.ges to t~e p~eemption standa~’d a_t’e, i~ ,eality, ~’mucb. ado 

about r~ot}~ing." 

~{, [NTRODUCTION 

T HE relado,~.ship betwee,~ ~:ederat and state ~aw i.*.~, the 

fi~a~eia] i,~.stit~.~tions has bee~ co~.~e,~icms s~nce the earliest 

Na@:m.* This dispute intensiff, ed afte~ the pass~g;e o~: t}:.~e National Bank Act 

(NBA) in 1863,~ which established a system of {~dei’aily c~la~~e~ed banks 

c~ect compedOo,~ wi.~}~ state chartered bai:ks,s O~e o~: tI~e 

t~e NBA was to wi"est con~mI oi~ the suppb~ of paper cu~,:ency i~ the U~ited 

States fi’om state banks and give that function to ~ad.o,~d ba~:_~ks~ u,~.der the 

supervision of a b~.~reau wifl~in the U.S. T~easuw, tl:~e 

(-]ompt~olle~ of the Cur~:ency" (oco,4 The i,~tent of the NBA was to force 

state ba~lks to convert to ,~ational cha~’te~% m~d esse~tially dJ*>i~xate the 

system o{ state c~a~te~ed B:t~ks as then existed in the United States.s 

Following passage of 0~e NBA, litigation ore,: the exte~t of a state’s 
ability to regulate ~%derally cha~ered bm~ks arose almost ima~ediatdy,~ and 

5"ee McCu~toch v. Ma~,4a~d, 1"7 U.S. 

N~*:Josa~ Cu~e*~cy Act o~: 1863, c~]. 58, 12 Sta~:, 665 ~1863) N~ttio~a] Ba~}k Act o~7186q, 
c}~. i06~ 13 Star. 9~ (! 864) (c~eatisg a *~ttio*~al ba~k system wi*.]n :ba~l~s c]Ttarte~ed by the 

C~V~L W~:R, 724-27 (P~ -~:e :o~ {]nJve~sity Pt’ess 1991). 

(2o*:~g., 2d bess, 10 (Dec. 6, 186~{) (’:’Ch:~sges ~>or~’, S:~tte systems to tlne ~atio~a] system are 
t’apid]y taki~g place, a*~d it :{s ~oped ~}mt, vcry sooe, the:re vii!] be is t}~e U~ite<] States .t}.o 

~x.11 -.1,:, . Ohio 5’% ~%, N~.vJor~] l{x~:l}. Bank v, Moo~, 17 iF. Cas. 12tl, *~ ’ (S.D. t868) 
(discussE~g x state [a:w th:~t voids ~smfous co*~tracts p:reempted by NBA); Nadona] Bask 



numerous tin:ms to enzct I~ws that would regulate the powe~:s o[ n~Jonal 

operations ~ compedfiw edg~ over stzt.e bznks that a~c pot-~t~a~]y subject to 
dJ£{erent reqdrements in every state. Aceord]ng to the OCC asd other% k 

also p~ov{des k>r the more e{}:7~dent p~:ov~skm, o~" @:~andal seF<ices 

interstate basis~ fb~ e~arnp]e, by i%c{]]tmJng the use o£ m~ffb~:m ibrms, 

agreements and disclosure documents} 

RecenJy, the debate over preemptk>n reached a high leve] o.{:’ intensi 

whim those opposed to preemption charged that tBe (}CC’s preemption 

policies contiributed s~grf@icantly r:o the risky subprime mortgage ]ending 

practices that led to the financJ.al cis~s beginning in 2007.9 The attack on 

nzdonz] bank p~eempdon was ~ela~ed ~:o Iegislafion ~ha~ ma~y states, and even 

localities, enacted in the late 1990s to prevent "predatory" mon%~age lending. 

The argument agains~ p~eempdon asserts that the OCC~ as pa~t of: a campaign 

to endce state banks to swkch to a nadonai bank c}:mrtcr, lssaed a numbe~ 

preemption detemi,.mtkms and eventually a ~:egulation that exempted 

ba~ks {k)m these state laws.*° CNdcs of: the OCC charge tbz~ as a ~esult 

these acdons, the abi~lt:y of the stz~es ~o p~event abusive mortgage lendi~g was 

significantly diminished~ arid since the OCC did not adopt meaningf%] 

reguhfions ~o prevent abusive morgage loans, consume.rs were 

defenseless,u When the housing bubble eventually bu.rs% mi]lk)ns {:>~ these 

affowh~g d~em to operate more 

~0 ~%’flmarth 20] ]~ .r~{h~’a note 9~ at 910--12; 

at 2. 

1~ !1]7’~5’, NAT]:<)NAL, (]ONSUMER LOAN <]t:N’I%R, })REBMIt~]{[)N ANb KgGULA’IK)~{X REFORM: 



consumers det:~u_bed on their mortgages, and the nation went into a. severe 
recession, 

This ~m~’rative soon became accep~:ed by many as "c<mvenOom~l wisdom," 

m~d t~e legal a.utbofiw of t}~e OCC co preemp~ state consumer law became a. 

sub~ect of heated ddmm in Co,~gvess, amo,~g academic experts, and in the 

pop~la~ press.~2 EvenmdIy, the Dodd-Frank Wall Street Rel:orm and 

Consumer Pro~:ecdon Act of 2010 (Dodd-Frank Ac0 amended the National 

Ba~k Act ~’ie~ respect: ~o p~eempdon,t3 These amendments p~escribe new 

p~oeedm’a~ reqcdre.ments that the OCC must use when it seeks co issue a 

preemption determination,~ The Dodd-Frank Act amendme~.:ts also state 

that natk)na~ bank p~eempt{on does not apply to subsidiaries, a~i]iates 

agents of a nadona] bank.> Some argue that ~he Dodd-]~mnk Act went 

further, and changed tBe underlying s~:andard used ~:o determine i~ a state 
is preempted�~’ Focusing o~q a phrase u.sed in the Dodd--F~ank At% they 

argue that a state ]aw is only preempted unde~ ~he NBA if d~e h-w "prevents 
{:>~ s~gnificantly interferes" with a national bav~k power, a much more stringent 

stalqdard than t].~e standard used in p~ior OCC p~ecedents,iv 

This paper takes a c~itica] ~ook a[ the assertion that Ied to the inclusion of 

p~eempdon proviskms in the Dodd-Frank Act: that na.donal bank 

preempricm played a significant role in the housing crisis, We ~5nd that the 

ob)ective evidence does not support this allegation, and that t:he argument 

linking national bask p~eemption and preda~:oU le*~dirg cannot be sustained. 

B~ad M]]!e:r, Membe~s:~ U.S~ House o~ }{ep~:esetatatbea, to .john Walsh, Ac*ir~g 
Compu:ol[er, ()~fi<:e of the Comptroffer of l:]:te Curre*acy @fly I, 2011), 
h~tp:i/democ~xts.fi*:ancia]services.house,gov/press/PRArdcte.aspa?NewsII)- 1428; 
Le~:~e~ ~om George Madison, 
Wahh, Acting Comptrc,]ie< Ofi]ce og the Comp~:ro~le~ o~ ~:l~e Currency (June 27, 20~ ~), 
b tp !.’cdn.ame ~canbanker 

[)odd-Frank Wail S~:reet Re~brm and Consumer Protection Ac~ 
25b 

i’d, ~ 1044 1045, 12 [].SoC. 
See, <j{:, Wi[nm:rth 2C/i 1, ~:%~)r~ note 9, at 925 26; Mxdiso~a I ,euer, ~:~/~r~ i~ote 12. 

Debug& 89 N,C.L,R. 1273, 1299 (2011) (’"I)odd-.F~a~ak :requires st~p-sificam interA~ence, 



We tl~en unde~t~ke an in--depth analysis {:K’ the Dodd4.q:ank AcL e>:amining 

tBe s~:atutoU language, legislative ~istory~ applicable rules o~ statutoU 

construction, a.nd ~devant recent case law. We conclude that the Dodd--Frzr@ 

Ac~: does not cl~ange the t~adidonal p~eernpfion standard that has been 

app~ed wit]:~ respect to hark)hal banks by both the courts and t]:m OCC. 

Finally, we look at the other changes made by the Dodd-F~ank Act .re]ating to 

the p~ocedures mandated for the OCC, ~be elimh~afion of: p~eempfion ~:or 

subsidiaries and agents o£ a nadona~ bank, tBe deference a court is to give 

OCC preemption determinations, and d~e d~mination of’ ~field preemption" 

as a basis fbr preemption under: the National Bank AcL We cone]uric that 

these modifications a~e rdztively minor, and. wi]I ~mve ]itde p~acdcal impact 

on na0ona] bank preempoon, un]ess the OCC decides fb~ policy reasons ~o 

change course. The last secdon, of the paper ~evMvs the recent c]~anges to 

the (.)(2(~ preemption reguladon.. 

In orde~ to put this analysis into proper perspective~ we will begin in Part 

II by providirlg the reader’ wit]:~ a short overview o~ the p~eempfion doctfine~ 

Under relevant Supreme Cou~t m]ings~ ~:he @st stop in any preemption 

m~alysis is to determine whether Co,~g~ess invended the ~de~a] law in 

question to have preemptive ei:fkct. It, Part llI we ~eview the Iq~islat~ve 

l~istoW of ~:he NBA, and demonstrate that ~c was intendd to broadl:y preempt 
st.acc law. 

Itaving laid the groundwork, we discuss in Pan IV @~.e actions the OCC 

cook to preempt s~z.te antbpredatoU lending laws befb~e the crisis ~:hac ~:otm 

the basis {br the cun:ent attacks on OCC p~eempcion au@~oity. Part V then 

exanfines the c]-~a~ge that the OCC% actions p]ayed a significant ro].e in t~e 

origim~tion o£ predatoU mo,:tgage loans, and the resu]dng financial calamity. 

This allegation sdll ~emains thc "conventional wisdom~’ and cou]d well 

inf]uence the outcome of £Uture com’t interpretations <£ ff~e Dotal--Frank A.c~:. 

It is d~erefore critical to look at its validity, which as we wiI] explain, is not 

substantiated by the f~cts, 

1~ Pz~t VI we m~de~take an in-depth analysis <£ t]~e Dodd.-1.v~ank Act 

p~eemptkm amendment to the National Bank Act. We eatet~lly review the 

statutoU hnguage~ the legishtive l~istoU of" tt~ese provisions} in~erna] 
inec, nsistencies }.n the st:atute, and fina~y ~:he ~eccnt case law. We conclude 

t]~at the Dodd-:t~rat~k Act did not change the trzditiona! and weli.-.established 

%on~icg’ standatd for detem~ining if ti~e Nadonai Bank Act preempts a state 

law. Part. VII discusses otbe~ aspects of @~e Dodd-Frank Act preemption 

provisions, finding that these have only a minor irnpact on t~e Compm:)]le~ of 

dm Cm’vency or national bank autBo~]% Part VIII explo~es anoti,.e,: aspect <£ 



4xe Dodd--F~ank Act ~ehdng to the deference, that a cour~ wi]i give to an 

OCC p~eemption interpretation. Finally, Pa~t IX bdngs the reader up to date 

regarding the latest amendments to d~e OCC’s p~eemption rde. We conclude 

d~e paper by f~nding tha~ with respec~ to preem.pdon, the Dodd-F~ank Ac~ 

~eally is "much ado abot~t nothing." 

II. ~xN OVERVIEW OF FEDERAl[_, PR~iEMPTION 

A. The Supremacy Clause 

The [oundation fbr the doctdfm that federal hw supersedes conf~cflng 

state ]aw is £mnd in the "Supremacy Clause" of the U.S. Cons@:udon.~s 

1819, in the landmark case Mc<;;g@h ,< MS{T/an< the Supreme Com:t hdd that 

a Mau]and ~aw imposing a tax or~ a branch of (he Second Bank of vhe U~md 

States was preempted/~ The <;oart explained tbat under vhe Supremacy 

Clause, the states have "no power, by mxadon or otherwise, to ~etavd, impede, 

burde,% o~: ~n any manne~ co~m’ol, ff~e operations of the coasdmdonaI laws 

enacted by Congress2’2° 

B. Express, Field and Conflict Preemption 

Th<’. case law that fbI].owcd the Courds decision in Mi<~i/~:;{* has 

established three ways in which a ~Edera] law ma,y preempt state ]av< First, 

Congress may p~eempt sta~e law by so stating in express telTr~s.2t Second, 

U.S, CON£t. a~:t. V[, ct. 2 ("Tiffs Consdtuflo% and tie Laws of d’te United Stales whk:b 

sha~ be made in Pm:s~mnce thereo~; and aft T~ea~es made, o~: which shd.l be made, unde~ 

dm Au~horky of the U~[ted States, shall be the s~preme L;~w o[: the Land; and the Judges 

in every State shall be bound thereby, any Thing in the Cormtitudoa or I.xws of :~xy State 

to the Contrary aot, vklnstandhagi"). 

McCu]loc~ v, M~@and:, 17 U.S, 316, 402.-03 (I819). The ]qrst Batik of ~he United Ss~tes 

was c~:eaed by Cong~:ess in I791 to handle the national debt that remxined @ore d~e 

RevolutionaU War, and establish financia~ order and credit fb:r the !.JrJted States. In 1811, 

the ]hak’s cha’~er expff’cd0 The Second Batik of the Unh:ed States was charteged [n I816, 

to help the nation g~cove£ ~ron] {be debt :rod credit crisis fk)[lowlng the War of i8I 2. 
2o [d. at 436, 

~zg., Jones v, Rath Paddng Coo, 430 U.S, 519, 523-24 (1 ?77); ]sla~x~ Pagk; LLC w CSX 
q%ansp,, 559 E,3d 96, 10~ (2d Cff’, 2009) (holding that express p~cemption a:dses wSen a 

{edera~ statute e>:press~y directs that state law be o~mtcd); Chamber of Commerce v. 

Whirling, 131 S.Ct, 1968:, 1977 (2011) ("When a federal law contains an express 

preempt~oa clause, {the com:t must] ~fi~cus or~ d~e ph@~ wording of the clause, which 

necessarily contains the best evidence of Cong~eas’ precmpiive intetat"), 



preemption may be infi~rted when i%ds~:at reg@~{don in a pardcula~" field ]s 
pervasive as to c~eace a reasonable ir~ference ~:hat Congress ].eft no ~oom fix 

and compley~w of fEde~:al ~eg@adons demonstrate an imp]ick {x~ngressior~al 
kKent to disp]ace a~ scate law5:~ Third, preemption may be ]mp]R~d when 

compI~ance wkh both f~de~a] and sta~e ~’eg@.adons is a physical 
knposslbi~iW~ss bu~ also w}.~e~e state law otherwise interf>res wi~:h t~m federal 
enactmentz~ Thus, the Court has found preemption w}~en the:: s~:ate 
stands as an obstacle to ~he accomp]ishmenc and execution of the 
putpose>~ and objectives of tl~e f%deral Iaw,:~z is tmdu]y burdensome and 
duplk:zdve,zs con@cts wkl~ t~e purposes of t]:~e .@dera] Jaw,29 or ~f a stzt, e 
custa~ls or hinders a £edera] instrumentality.:’° 

E.g., C~osby v. Natkmal Fore%~ 2lYade Cou~cil, 530 U.S, 363, 372 (2000) (’;When 

Rice v, Santa f% E~evator (2~*p., 331 U.S, 2i 8, 230 (1947). 
S,g,, Ab: "lYansp. Ass% of Am, v. Cuomo, 520 R3d 218, 220-.21 (2d C[~. 2008) 

suf@dently do*rimm~ o~ ,,there the object sot~gb~ to be obtakmd by fede~:ai law and 
cbaracte~: of oNigations impose3 by it ~:e~;ea] the same purpose,:"), 
Geie~’ v. Ame~:lcan l: tonda Motor" Co., 529 U,S, 86 I, 869 (2000), 
Florkta Lh~e & Avocado (kowe~s, ]Znc. v, P~mi~ 373 U,S. 132~ ~42 (i963)~ 
McCu]loch v, MauJand, 17 ! J.S, 316, 436 (1819) @ep~ese~fi~g the R>~md;*flon fbr conf~ct 
p~eemption). 

i£g,, AT&T M.obi]ity LLC v, Concepcion, I3t S, Ct, !740, I74%50 (20l 1); Bar~mt~ Bank 
V, Nelson, 517 EJ.S~ 25, 3’~ (1.996); Hines v. Daidow~z, 312 U,S, 52~ 67 68 (I94I.), 
E.g,, Watte*’s w WachoAa Nst’[ Bank:, 55() U,S. 1, 11 (2007); Anderson NaN Bank 
Ltmkeu, 321 LLS. 233, 248 (194~0 ("National banks a~:e s@>}ect to state Jaw% unless those 

[~am~:q 550 U,S, ~tt I I (’%ederaJly chaite~ed b~mks are subjec~ to st;~:te laws of 

p~:trposes of the N 
7d, ;~t 13 (~q3eyo~d genvfine dispute, state l~*w may not si{~if:kandy b~rden a 
bank’s own exc~dse of i~s re~tl estate lending powe% just as it m~y not curtaiI o~ hinder a 
natior~al bank% efficient exercise of any otbe~: powe~ incidenm! or ermmera~ed ux@e~ the 
NBA2’), 



C, Presumption AgMnst Preemption 

In genenll, the courts will apply a "presumption agah~st preemption/’ 

espeeid]y in a fidd which ~:~:~e sta~:es have t~adi~%ndly ocet~pied)~ The 

presumpri<m g~:ows out of t],e Supreme Cou~t’s t~adit%r~al "respect i~>~ the 

assmx~pdon that ’Congress does not cavalierly preempt state.-law causes 

However, t}~e presumption against preemptkm is no~ t~iggered when the 

state ~egulates M ar~ area where ~-he~e has been a history (::,~ significant 

p~eaence,~ The courts have repeatedly fk)und that Congress c~eated an 

extensive federal st:atutoU and regulatory scheme over natkma] banks, and 

that the presumptk)n against: preemp0on is noc applicO)Ie h~ tBis context. 

As the U,S, C<)u~c of Appeals t:b~ t.]~e Ninth Ci~c~ff[ recen@ explaMed: 

National bank association entities . . . have of~er~ been gh, en 

t}.-}e benetqt o£ t}~c doubt in preemption questions. 

the p~esump0on against pl’eemp~ff<:}r~ is ~ot applicable in 

~eaJm oi: national bank ~eg~ad(m, "[.F]he 

[against preempdon] is %oc ~igge~ed wBen the State 

regulates in an a~ea. where d~ere has been a history 

significant f>derd p~esence/ . . , [Bjecause dqe.,:e I-~as been 

’history of significant f:ederd p~esence’ h’~ nat{onaI bankingS, 

tl~e presumption against preemptkm of state law 

Medtronic, Inc. v, Lohr, 518 U.S, 470, 485 (1996) (°~Ia ~ll pre-.emption c:~ses~ 
particularly in gnose i~ -which Co~gTess Has %gis]ated . , ~ in a t~ckt w~dch *,~e States 
tradilion~l]y occupied,’ we ’s~a~:t 9,,[t}:t tI~e assumption ~ta:~t ~he historic police powers o£ t:hc 
St:rtes were not to be superseded by the Federal Act unless that was the <:]ea:~’ :rod 
pu*pose d Coegsess," (~?uotiag ~{ao:’, 331 U,S. a~ 23@). 
Wyeth v. Levine, 555 U,S. 555, 565 c~,3 (2009) (quotitag Medt:’~v< 518 [ J.S, :~t 485). 
See, ~£4., Unhed Staes v, Locke, 529 U,S. 89 (2000), 
5"m ~{ at 10B 0:~oting that: the presamption ag:firtst preemption does no* :~pply when 
ktas been a l~isto~3~ of sig~iticant fbde~:al presence," such as in t]:~e area o:[ nationM 
ba*a~drgd; Wells Fargo ]3ank, N.A, v, Boutris, 4t9 F.3d 949, 956 (9t}~ Cir. 2005) 
usual p~esamptJo:a against: fede~a~ preemption o[ state law is inappticable to 
:anking regu~atiom"), B,~t .r~’e Smith v, BAC Home 12c~:m Servticing, l,1:~ 769 F. Sapp, 2d 
I033 (S,D.W, Va, 2011); (;line v, Bank o:( An:t,, N~A., No0 !0-1295 (S.D~W,Va~ 2011); 
O’Neal v. Capita[ One Auto Fin., Inc,, No. 3:10-CV-40 (N.D.W,Ua. 2011). 
Aguayo v. United States Bank, 653 F,Bd 912, 917 n.l (9th Cir. 2011) (qaoting Bank 
~n. v, City & Cat-y, of San f.q’an,::isco, 309 F,3d 551, 558.-9 (9th C[n 2002)). See £~’~ 



An overriding issue¯ i~ any }%decal p-rcempdon q~esdon is congressional 
~ntent..As s~:aced by the Supreme Coup% ~’~}he purpose oi" Congress is the 
uld.n~ate ~:ocml.)st.one h~. eve 
N.)e Fede~a] statute, i,.~tend to exercise its c<::,nstkuOona~ly deleg~ed aut:hori 
to se~: aside the laws of a StzteP I~" s<:% the Sup.venmcy clause ~equbes the 
cour’~s to ~:bltow t:~ede~:al, noc State law.’’~:’ I~ making this de~emJnatJon, the 

structure a,-M purpose of t:he legislatMn as a whole, including applicable 
]egisladve ]Jsto% in o~:der ~:o reach a ~easoned understanding 
w~icb Cong~’ess ~nte,.~d.ed the 

With di h, mind, we t:~.~.rn H) tb.e National. Bank A{:t.~9 The NBA 

the <}u~re~cy, a bu.reau withi,:~ 
headed by the <:omp~rolle~" 
President, with the advice and conse~K of" the Sena~e~ ~:o~ a ~et’,.,.~ o£ five 
years32 Akhough tBe C}CC operates under the 

or pr:oceeding befo*’c the Compt~ol]er, incIudk~g enR)rce~ne~t action,s, 
oN,erwise provided by klw. 

p~:esu*npdoe agaktst preemption does 
/~gL’alt~0~d6 518 I ].S. at 485 (citk~pg }retail (}lerks v, Sche~:*nerho*’*h 375 [kS. 96, 103 (t 963))~ 
Barnett ]~m~k v. Ne~sor% 517 U.S. 25, 30 (I996). 

299, 3I%15 (1978) C’(Hose examinadoa of’ d~e Na6~na~ Bank Act of 1864, its 

f~c~i[*m:te , . . s nath.H~a} banking systen~2’); Al)dul]~h v. Am. Airlines, I8"1 ~<3d 363, 366.-67 
(;b. 1999). 

Natiotaal. Bank Act, oh. t06, I3 Star 99 

I (incorpo~:~tii~g the autono~xy pK:,visJons 



The cou~ts have ~ecognJzed theft almost all of ~:he acivhies of nationa] 

banks are controlled by the NBA and dm ~eguiations p~omu[gated ~hereundcr 

by {he C)(~(L’*~ As the agency c}mtged By Confess wic}~ st@erviskm of the 
NBA, the ()(}C oversees the operations of nadona] banks a,~d thdr 

]r,.te~acfions w{t~ customers,’~ (l%e agency exercises visito~ia] powe~s~ 

including the authorib, to ac~dit- a ba~k% books and ~eco~ds~ ~a~gdy to @~e 

A. Legislative History of the NBA 

When 4~e Civi! %at began in ] 861, P~esiden~: Lincoln was £aced 

boil-, a miikary and @mn{Ja] chJ]enge. The U.S. Treasury did not have 

reso<~rces or k~come to mee~ the vast. expenses associated with ca~ryh~g on 

in{k~rma]]y called "gree~backs," ~:o finance [~:s operations>~~ Howeve~, 

acceptance was £ar g~om complete, and tt~ese notes began to be traded m 

considerable discou,~t to the o~:tqcia~ price set fbr go]&s° In son:m western 

T~:eas~.,ry SecretaU, Salmon Chase, was particularly concerned about the 

impact of fu~the~ insurances d greenbacks on d~e credit or: @~e United Stat:es 

and the confi~mhqg damage it was causing ~:o ~he economy.52 

Equally distudJng was tha¢: the Federal Government had no control over 

state ba,~k issued notes, whk:}~ were d~e p~imaU d~c~a~ati:ag pape, currency 

d’m~ drne.ss h~ }4s report: to Congress in December, 1861, SecretaU Chase 

Nations B~ak o:( N.C,~ N~ A. % Variable An~miB~ ] ~1£~ ]ns~ 513 U.S. 251~ 254 (t 995), 

12 U.S.C~ ~. 484: .~e (}uomo v. Clem%g., ~ ~o~se Ass% 557 1. ~ ....... £. q] 9 (2009) ~ecog~zi*s~, . 

exception [or state ).~d]da[ en{%~cement o~ non-preempted applicable star= 

THE ECONOmiC CONSEQk]{~.<ES <)F T}tE]~R ~SS{JE: 1862--1865 ]0 (l%e Unbersh7 o~ 
Chicago P~ess 1903)~ 

Vi:rs{: Legal Te~:tder Act, Act of Feb, 25, 1862, tin, 33, ~2 Star 345 (deda~:ing 

green}~:mka we*e ’%gal tender," bat were raot backed by ~,~ ld or silv~ r ~r other st~edes], 
50 MITC~{ELL, r~;>ra note 47, at 135-40, 
s~ 51 :~:t 
s~ 54 ~ I02.-03. 

27 (2000). 



pointed oc~t the problems wkh dis system~ arm the f%ct that ffm weakest 

banks were responsible £<~r some oi: the largest issuances of paper bills.5’~ 

In 1862, President Lincoln a>d Sec~etaU Chase p~oposed to dea~ with 

both o~: ff~ese financial problems through ~he creation of a natkma] bank 

system. Natiorml banks wocdd be cha~tered by the Fede~a~ Government, and 

notes were intended to drcc~.]ate as currency, ~xphcing the bank notes issued 

by d~e vmJous state banksP~ On January ]7, 1863, ~n a spedaI message to 

Congress on ff~e need for f%nds to finance the Civil. War, Pres~denv Lincoh,. 

agaM urged that a sysvem of f~de~al]y chaKed banks be established to issue 

notes that would ch:cu[ate as uni{brm currency.5~ The President also noted 

that the confirmed issuance o{ ch’culm:ing notes by %uspended" state banks 

would soon produce d~sastrous consequencesPa 

A little ove~ a month later, Congress responded to P~esident Lincoln’s 

pleas by enacting d:~e Nat.ions] Currency .A.cth9 The ]egishtbn narrowly 

passed over the strenuous ob}ectlons of many o{ the states concerned about 

iosiag tbeb exclusive ight ~o cha~te~ banks wifffin their }u.dsdicJon,~’° The 

kilow~ng year, the National Cm’~ency Act was revised and teenacted~ and 

1.874, Congress renamed the 1864. law the "Nadona] Bank Act,’’6. However, 

the cove ~%ak~res oF the 1863 National Currcncy Act survived 

The~e can be no que@oe that the national bank system was intended 

replace stare banks as the source of pape~ currency in the United Sta~:es,{;2 to 

The l~)~p~t ofTreasury Dep’t.: Rep, oi Se& Chase Pep. to Cong. ([)ecembe~: I0~ 1861), 
a:,,a£aM~ a¢ http: / i www.*sytimes.c om /1861i12i l O / ncwsitl~e-treasuU-dcpa~n~ent- repor~: 
o~2sec~etaW chase.lmnPpagcwanted::@~ 
P~’esident Abcaham Linco]n~ Annum Message to Con{6 (l_)ec~ l, 1862), reprinted in CON(}. 
(.}~.OBE, 37tb Cong, 3d Sess~ 62 (1863). 

Spe{:ial Message of Pr(:s~dent Lincoln on Naanciag ff~e War, S, JOURNAL, 37tb Con~, 3d 
Sesa. 121-22 (1863). 
1~< a~: 122. 
Ac~ cd Feb. 25, 1863, ch. 58, 12 Star. 665. 
See Stat:en’~et~: o[ Seaa{:or Shem~an Ja CONG. (~LOBE, 37:h Cong. 3d Sess. 844 (1863) 

{Congress wss] compNled to t:esort to some scheme by whkh to 

SOV£REK>NTY AND AN [].MP’rY P[~RSE: B~NHS ANI) P<)[£[TICS IN T~tE (~VIL ~TAR 321 .-5~ 

{J)rinceton Universky Press 19’7@. 
,Ye~ !2 U.S.C. [{38, ch. 343, 18 St;~to 12£ 
John Wfls~m M~ll~on, 77~e .Pebah o~/& .D,~*&:wat Ba~A ,.d~r @#/863, 2 ],Po]. ]~c~m. 251~ 267 
(1893-94) (regardhg the Corrency A<:~:, ’:’b]othing can be more obvbus fkom the debates 
th;m ~hat the natioa~d system was to supersede t}m system of st:ate ;}anks ). ]a 1~6. 



with the expectat{on that ]t would enter’ely replace the sys~:em of state banks,d4 

Representative Samuel }{ooper, who reported t].~e biff to ~he House, stated 

support: of the legislation that o,.:e o£ its purposes was ’~to render d~e law so 

perf~c~ that the State banks n.~W be h-,duced ~o o~ganize unde~ k, in 

p~eJ%~:ence to contin~ng ueder cheh" state c},arte~:s." ~5 Presiden~ Abraham 

ve~’y soon, there wi]~ be in the United States no banks of issue not aurborized 

by CongtessP~ 

As a consequence~ there was considerab]e concen~ that the states 

unden>ine the new national bank system in order to p~otect state chan:ered 

bm~ks. The Nadona[ Bank Act was draf~.ed wiO:~ this concern 

Se,m~:or Sumner sm~:ed dmJ,qg t>e Senate debar:e: "[c’]lea,:~y, the ~nadonaI] bank 

mu.st not be sub}cereal to any locaI govemmen% state or municipal; i~ must be 

kept. abso]utdy and e>:{:lus~vdy unde,: d:m~: govemme~xt @ore which it derives 

~.ts £mcdons, 

B. Preemptive Effect o£ the National Bank Act 

The preemptive a@i;ct oi: dne National Bank Ac~ has been ~ecognized 

repeacedIy by the o:::~.~b~. As ear]y as 1.o;4 the Supreme C{>m’t stated: 

Natio~m] banks have bee,~ Natiorm] favorites° They were 

mak]% d~e ~ssuance o~ such r, ores {mpracdcr~l (Act o{ March 3, c, - I3      469, 
(1865))..5~e ~£’o Vcaz~e Bank v, Fenno, 75 {LS. 533, 538-39 (1869) ~or a. rno~e detailed 

through ta>:aqon.. 

,~’~’~: 14{; ~m.ua] B.epoi:[: of the Co*npt~:olle~ of the Curret~cy (Nov. 28, 1863) (~]~dJng d~at 

d~e National B~mktng Act was {nter~ded to supe~:sede the state bank{ng system). 

]~esMent Abraham LMcoM Am:ma~.Message, ~:o Cot~g~.. ~)ec.,. 6.. 1864), i*~ S..}OUkNA<~ 38~h 
Cong. 2d Sess. ~ 0 (1864). 
5~e:eCoNo, GLOW>’, 38th Coa£,, ls~ Sess. I451 (1864) (aotha£ dmt the "ob}ect:" o~ the 
National Brink .Act was to %sta~[~sh a nat]ona] banking s);st:em’~ free f}om :im:rus{ve state 
~:eguladon). 
.{~ee Statement o{ Senator" Surnne~ in Col..a(}. G[ .O>E. 38th Cong., 1 st Sess. 1893 (1864). 



7:301 (2012) 

for l:he ,,vhoD. countu, ~nd in par~ to create a market i:or the 

k~ans of ~:he general govemmenL It could not have been 

intended~ the~:c~ore, to expose them ~o the hazaM 

unfriendly legishdon by the States~ o~ co 

competition with State banks° 

In the ~bl]owi~g year, the Cou~t reiterated that ’~:he Stares can exercise no 
control ove~ [national banks,, nor in any wise a~ikct their operation except: 
insofiar as Con~,ress nmv see proper to pem~m ’- In 1896, d~e Cou,:t declared: 

National banks m’e instn:~menmlid<m of dxe Federal 
government, created ~or a p~ablic pu~:x:sse .... {/~n attemp~:~ 
by a State, to define thd~ duties or contro! the conduct o{ 
the~ ai:~drs is absoh~tdy void, wherever: such attempted 
exercise o~" authority , , , Dcmtrates the purpose of the 
naJonal ]egishdon o,~ impairs ~:he e{’.{iciency of these agendes 
of d~.e Federal government~ 

~n ] 923, the Court held that ~. s~:ate’s a~i:empt to control the conduct 

n.adon.ai bm~ks is "void wheneve~ h: conflicts wiLh the laws of ~he United 

Sta~:es or fmst~ates the prognoses of" the nat~ona~ ]%js].ation or impairs the 
ef:fidency of the bank to discharge rise duties {br which it was created.’’m h’~ 

_~va~/(;i,,~ Ni::¢io~aa/ Sa~aa: ~’. N}~ ~0xk, the Com’~ detentnined that the NBA 

preempted ~ state la:w prohibiting z naJond bank Dorn using the word 
"savings" in its adven:~sements, holding that the sta~e law intern>red wi~:h the 

Recent case law has affirmed ~:he vaEdky o~ these prior decisions. 

p~eempted becau.se i~: stood as an obstacle to the accomplishment of the 

69 

70 

7t 

72 

73 

TiU~ny v, NaiJonal Bask of" Mo,, 85 U,S, 409, 413 0B74~, 
Farmers’ & Medmoh::s’ Nat’l Bank v. Desfing, 91 U.S, 29~ 34 (i875) (citation omitted). 
D:~:vis v. E]mir;{ Savings Bank, I61 U.S. 275, 283 (1896); see aS’o F, astoo v, Iowa, "J88 -LLS. 
220, 231 32 (] 903) (}~tadJng that a state bw or~ ir~soh~e~tcy is p~’eempted because "(]o~g~:ess 
has p>)vided a sy0:m:m~:dca~, and comple{:e scheme ~: the b~mks to be o~ganized under 

rmcessa~;iiy ~:esu]t {*ore contr<J possessed and exerosed by two Jr~dependcnt ~tutho,Jties,"), 
~q~st Nat’l Bank og San J~ase v. (2al~fotTn~a, 262 U.S. 366, 369 (1923) (cidng Davi< 161 U,S, 
at 283,288~ 290), 
F~ank]z Nad B;mk v, New Yo~k 347 U.S, 373 (1954). 



putt-}oses of the NBAo7~ The Cou~ reviewed the ~~is~o~y of }u(ticia] 

construction o1: the NBA and ~ound it is "one o~: inte~p~eflng g~ants {::,~ both 

enumerated and incidental ’powe~U to na0ond banks as gran~s of auth<Mty 
not normally limited by, but rather ordina’dly p’(e-empfing, contrary state 

law.’’~5 In 2007, the Supreme Court held, in ~.~XX~,:~" a tg)choda Ba~k, 

that state laws that would "significan@ burden," 7~ -intezfh~e,,,7; {:}~ "impair 
the e~erdse’’7~ of NBA powers are preempted. 

Alfl~ougt~ it is dea~ from the cases discussed above that the cou~ts bare 

interpreted ~:.he NBA as having a broad preemptire effect, the case law also 

dear tha~: the NBA does l~ot occupy the field.79 "Federa!ly chartered banks 

are subject to sta~e hws of general application in t-hd~ dNly business to the 

extent such laws do not conflict with the ?etter o~: the generaI proposes of the 

National Bank Act2’s0 The OCC agrees, expkdning that the states ~etain 

power t.o ~eguh~e national batiks in areas suct~ a.s con~:racvs, debt collection, 

acquisition and ~rans’~?r of prope~v, atad taxation, zoning, cfiminM, and 

law2t A.ccording to ~he OCC, application ot: these laws to national banks 

~pica]ly does not affect the content or extent of their [ederally--auth<Mzed 

actNi0es, bu~ instead establishes the legd. inf):as~:mctm:e that surrounds and 

suppon:s t:he abi~ty of national banks to do business,s2 

TIlE OCC’S PREEMPTION RIqGULATION 

A. Preemptive Effect of OCC Regtflations 

As the agency cba~:gc’d by Congress with supervision ,:.:,f fl~e NBA, the 

OCC oversees the operations of national banks and thei~ direct operating 

Barnett Baak v. Nehon, 517 U.S, 25, 31 (1996), 
1Z at 32-33 (citations omi*:ted)0 
Wattegs v. Wacbovia Na~’l Bank, 550 U,S. 1, l 3 (2007). 
Id. at 2~, 
!d, at ~ 2. 
3"e~; e,g., id; ADaayo v. Uni~:ed Sta~es Bank, 653 F.3d 912 (9~b C~r. 2011); Williams v. Walls 
Fargo Ba~k, N~A., No, :~ I-.21233, 2011 ~VL 490I 346, ~t: "9 (S.D, Fla, Oct, ~4, 2011). 

Bank Activities and Operations; Real Estate Lending and Appraisals, 69 Feel Rcg. 1904- 
01 0aa, 13, 2004) (codified at 12 C.F.R. pts, 7 and 3q [hereinafter Preemption 



subsidiaries,s:~ The OCC %e.ars pJmaU responsiBflif:y fi)r surwfil].ance o~ ~the 
busir~ess o~ bar,king~ authorized" by the NBA.s’~ "To carry out this 
~esponsibff]ty~ the OCC has ff~e powe~ to promulga~e vegula~:ions and to use 
its ~]emaking autl~o~JU to de£ne the ’incidemal powers’ o[ nadonal banks 
beyond t}x>se speci/~cally en.mnerated in the staleste/’s~s However, vhe 
zuthori7 og the ()(~(~ ~s limited to the acd-vides of" tl~e national bank arid its 
direct ope~atingg subsidia%s~’ and the OCC has no }m:isdiction to affect 
application ,::>~ state law to a company controlling the bank (a "bank 
company") ~nd the ho*ding company’s non--bank subsidiaries,s? In. 
words, OCC preemption actions only apply to tt~e ac6vi~:ies directly 
pe~:fm:med by the national bar, k and (p~io~ to the effective date oF the Dodd-- 
Frank Act) by the bank’s direct: operating subsidiaries.% The OCC 
preemption detem’finations do not apply to arty od~e~ endty in a banking 
organization, including activities conducted by the pa~ent company 
affiliated companies that are not nationa~ b~mks. 

estab]Jshed t~at i~¢de~d rq~3Oafior~s have the same pi’eempdve d’Dct as federal 

Cou~t ~dterated t]:}.at agency regulaR<ms can preempt conflicting stave law2° 

Congress ~ecogrfized tt~e OCC’s authofi~y to issc~e ,:egu]ations and otl,er 
detem~inaflons wi~h preemptive e~%%ct in tt~e 1994 Riegle.-Neal 

37<, e.~g.~ [Fa£’,’r~, 500 !.},S. at ~ ("Business activ:ities of" nadonal banks are co~:¢ro].led by 
Nadou~d Bank Act. ~ .and reguht[ons prom~flgated tl:~e~:eunde~ by the Ogi~ce of the 
Comp*.uo~e~: o£ the Currency .... As ~:he agcncy c]~a~:ged by Cong~ess wkh supervisior~ 
the NBA, OCC ov~:,~:aees the operaSons of nad,:mal Banks and thei~ interactions wkh 

Natior~s B:mk of N~(~., N.A.v. V~t~iable Ammity J.,Ke It,s,, 513 U,S, 251~ 256 (1995) 
(citation omitted). 
Martmez v. We.l[s Fargo ~tome Mo~g~ 598 F.3d 549, 555 (gth Ci~, 2010) 
omitted). 
Wai~:~ 550 UoS. at 20-21, 

]~[ercff~a[ter, lhe t(~nn ’%.atJonal bank’~ wJl] include dil’ect opc~:atJag subsidiaries of" 
bank, unless ot}mrwJse indicated i~ the text, As of ju!y 21, 2011, the Nations! Ba,~k 
ao longe~: p~eempts t]rte aF:.l~l{cab.i]ity o~ e,~ate law to such subs[dia*ies. 5@ d~scussioa 
Fidei[w Fed. Sav~ ~ Loaf, Ass% v, De h (}uesta, 458 LLS. I41, 153 (1982), 
(}eie~ v, Ameican Honda Moto~ Co.:, 529 U,S, 86"1~ 884-5 (2000). 
Ag~ayo v. l.}~ffed Sta~es Bank, 653 F.3d 912, 919 (~th Cin 20~ l) ("The OCC’s 
~nc]udes ~p~:escrib[ing~ ,:ties and regu]ado~s to can7 out the ~’es[x m~ibi[ities o~ ~he office.’ 
Tt£s :t’egulato~ aut~o~itS’, w}rtic~ <::~’~t[es the same weight as ~k~deral s~a~utes, includes 
[nterp~e~:atioa o£ state ke, v p~eempdon trader the NBA," (quoting I2 U.S.C. {~ 



Banki,~g Efficie,~.cy Act-, whk:h established nodce a,~d commc,:t procedures 

~x" OCC preempdor~ dete~mivmtiom<92 Co,~g~ess agak~ recog;~@.ed that the 

OCC can preempt state law througlJ reguladoas~ orders or "detemJnat~ons" 

h:~ the Dodd--Frank Act, which established procedures for, and jt:dicial ~:eqew 

,:>~ OCC preemptive actions.°:’ 

Regulatory intent determines if a v~lidly promulgated ink: has preemptive 

{)epa~tme~t of Trar~spo~taOvm (DO~ matomobile sai)ty st~mdard did not 

preempt a more stringe~:~t state requirement because the DOT ruk::maki,.ag 

record disclosed no preemptive intxmt. 94 Tl-,erei:orc, the Court ~:ou~ad, a 

based cixdl action at: issue i~ t}ae litigation cotJd proceed, becamse k did not 

"stun[d] as an obstacle co t:he accomplishment . . . of ~he fu]l purposes and 

obiecJves" of che ~?de~al law.9s 

Prior to 2004, f:he OCC issued a ~.~tnbe,: of agency h~terpretiw~ k.’tte~s and 

Iegal opinions regarding the applicability of: st:ate ~aw to na.tiona! banks. These 

ir~terpretado£s and legal opinkms can be broken dow~ ir~to severn] categories. 

The OCC p~eempt:ed state ]aws that had the ef~hct o{ pr{::,tecdag state- 

chartered dcpositoU ins0tutioas {tom ~md{:~rml ba~k conapethio~a~ Fo~: 

ex:ampJe, OCC regulatoU acdons preempted state laws that limited the abi]iU 

of r~atk:,nal banks co advert.ise their: permissible busi~aess activities,% establish 

b~anches within the state,<~ operate offices within a certain d istar~ce .t:rom state 

Dodd Frar~k Wail Street Re:(o*xn arid t?rotectiot~, Act ~ 10,4,4, 12 [).S~C,A, 

(a~thorizir~g the O(}C to pteecnp~ state 1,aw by %egulatkm. order or detem:J:aatioe,’), 

Wi~{imnso~ v. Mazda Mo~:o~: of Arn,~ 131 S,(]t, 1131, 1139-40 (2011), 

i,L (quod~g ~ {]aes v, DavJdowitz, 3t2 U,S, 52, 67 (194I)). 

5’~<, e.£<, Of}ice of the CompLrc{le~ of d~e (}u~rrer~cy, OCC Interp. Lts< No. 804 (Sept.. 30, 

1997) (~od~g a *~adona~ bartk can adve~:fise any se~:v~ce that d~e bank lawfu!~y 

notwith:~tandit~g sta~:e law to the contrary) (citing Franklin Na~:’] Bank v, New York, 347 

U.S, 373, 377-78 

Office of ~Be Comptroller o~ the Cu~re~cy, OCC Co,t~, Derision 98--07 ~ari, "15, 1998) 

(state ]aw pgohibiting an out-of state ~mdonxl bank B:om having branches ia tha~: state 

preempte@; OCC Co:t1), Decisio~ 95-59 ~ov, 20, 7995) (pto~fi/:~itk:tg ouc off state ~:mtlional 

bar,ks ~]:om l:~txncl~i~ng h~ Idaho, as permitted by fcde~a~ law, preempted). Prior to 1994, 

12 [.LS.C. ~ 36, The Rieg]e--Nea] lir~mrstate Bn~king artd Br:mc~ir~g E~ticieecy Act of 1994 



e*,gage i~ ~]duciaU actbit~es,~<}° and make pa~tic@m° types 

The OCC has also pteei~pted state laws p~otectir~g specific types of 

busiaesses @ore competitkx~ wit~ rmti<mal ba~Is, h’m~ading insurance 

even a~mdonee~s.~0r~ State attempts to asse~t i~ce,~sh’~g ~equbements ov 

examinadoa at~ti~oib," ove~ ,mtkma] banks have alamo been pt’eemp~ed.~°v 

Sta~e laws designed to p~ovide eahanced p~otectR:m R)r consumers ave 

s~.,b~ec~ co preempion ~£ they linnet o~" ~’estict authoized bar~.k powers. Such 

.laws indu.de sta~e attempts to restrict o~ Iimk permissible [ees sad other ~K)n- 

{ ,%3 

authoNzed ~mt[oiqal ba~ks to ]:.~’s~d~ acr~.~ss state liaes [[ cet:t:ak~ co~:dit~ons are met. 

I,. 103-328; ~ 08 Star 2338 (1994). 
()f~ce of t]~e Compt~’oller o[ the C~.~e~x:y, OCC Im:e~p. Lm No. 590 (~tme 18, 1992) 

O£~ce o{~ the ComptrNle~7 of the (}u~ency, OCC I*Ke~p~ Ltr. No. 939 (Oct 15, 2001) 

OCC [nterp. ].~r. No. 789 0use 27, 1997) ~teempdng staCe la~’ prohibit[i~g 

Office <~:f d~e Comptro[le~ of the Curre~xy, OCC Co~]). DeNsion 97-33 @tree !~ 1997) 

P~eemp~oa [)ete~tinmio~% 66 Fed~ Reg. 28,593 (May 23~ 200"]) (preemp~hqg s.me law dmt 
wou]d h~{-ve ]£t~i1:ed the a]:~ility o~ national ]x~nks ~:o 6~m{~ce automobile 

ir~aura~ce :~ge~cy ac£vides), 
O~t%e of the Com.ptroltet: ot" the CuH’ency, OCC hKe~p0 }.,tL No. 749, (Sept. 13, 1996) 

479 {AS, 388 (1987) (b:i.tkg that: s~ate bra*~c~ing b:sv~ cannot preve*:t natkma] banks 

Nmh:ma[ B:m.k Cha~ges, 66 Fed. Reg. 34.~791 (}@y 2, 2001), cod~{%d m ~ 2 C.RR. ~ 7.4002 

l-%eernpdon Opinion, 66 Fed. Reg. 23,977 %MW 10, 2001) (preernpti,~g p,ohibki<m 
nat~o*ml batik selling ~:epossessed automoN]es without a*~ :tmo de~der lice~sc). 
lareempt~on Detc*minaio~, 65 Fed, Reg. I5,037 (M~m 20, 2000) (p~:ee*npdng s~ate 

~estricdon o~ rm~io*m[ b~tak cond~:~cting-web based auction of its certi£cazes o{ deposits). 
OCC Inter]> Ltr. (Feb. 9, 1995} (preernpd~g state kiw ~equiNrtg nadon~ bar, ks to 
a ~cense to et~gage ir~ cor~sarne~: ]e~:~di~Fg); O<C ]nte~:p. ]lm:. @~eb. 4~ I992) (mpub]b]:~cd) 
(p~eempth’~g state law ~equiing iicer~si:~g of or’edit ca~’d 



In a controversial decMon in 2003~ the O(}(}, fi:Jiowhg simihr action,s 
@~e Nadona] C~edit Unkm Administration~<~ and ~he Office o~ 
Supervisk)n,* ~’~ determined that many provisk>ns o~ the Geo@a ~.~ai~ .Lending 

Actus were p~eempted as to nationaI ba~ks,~ ~¢ The Act contained restrictions 

on ~oans meeting statutoW criteria, and p~ohibited the use of certain fcatu~es~ 

sach as negadve amo~zadon and ba]k~on payments, in connection with these 

~predavovy" mortgages,nr Consumer advocates opposed the O{]C action, 

ar~d argued that d’te ()CC was preve~ting the state ~rom p~otect]ng its 

ddzens~us The ()CC~ howeve& stated dmt it had no evk~ence that 

banks were engaged in p~cdatoU ]ending practices,v~9 Furd~er, the OCC noted 

that national banks coukt not engage ia many p~acfices associated wh:h 

predatory lending without vio]ati~g applicable regulatoU g~~idance and 

supcrvisoU standa~ds~12° As discussed bdow, the OCC also derided 
incorpovam new anti.-predato7 ]ending ~ules in a ~ormal reguhdon dedh’~g 
with preemption more gcnenJ]7~ 

Baptista v. [PMorga~ {:;base B,qnk, N,A., 6,10 F.3d 1194, 1197 98 

I],S, ~ 2011 U~S, .Lexis 526I (Oct. 3, 2011) ~oldi:ag that: OCC rcg~ladous preempt state 

resu:ict[oss o~ fhcs ar’g-I se:t~qce cbarges). 

Moraroe Retail, h~c~ v. RBS Citizens, N.A, 589 ]£3d 274.. 283-84 (6th 

]~aak of Am. v, Cky & Cmy, of San Francisco, 309 P,3 :~ 551 (gth Cir. 2002) (preempting 

state [i:mits on ATM charges). 

Rose v. Chase Ba.~:d~: !~.S~A. N.A0, 513 F.3d 103’2 1{~3v---38 d:~t}~ CJn 2008} (a:ate disdost~ 

rcqubcme:m p~ee:mpted). 

.N:~.t:[on~l ():edit Ut~on Adtnh~st~at[on~ 02-0649, App]~cabilhy o~ 
islet to Fcdera} C~cclit []nk.ns ,]~ :~ 29, zu,J,,). 
Oft]ce ofTbJft Sapexvis~’m, P 2003 1, P~eempdon ~ ..... ,r c ~ %e>ru~a Fah: Lending Act (;an. 21, 

2003), 
GA Code Ann.. .~, 7 5A: 1 to 7.-.6A-I3 

Preemption Detcrmmati m and (~de~ (~8 Fed. Reg, 46,264 (A~g~ 

.5’s~-, qg}, Comment ]...ettm’ :E~om the Natkmal Congumer [,:rw Center to the OCC (5.{a~. 28, 

2003)                                   (available 

hu.1- i/www ~:h c gi ~ages/pdf.i[ ~ee~’pdor im’cl~ ve/032803 enpd{-) 

l-h’eemp~on Detemfination and ()~de~ 68 Fed, Reg. ~6264, 46265 (At~g 5, 2003), 

Lf ("Nadona) banks’ re;fl estate lending st:m<brds a~e subject to a comprehensbe I:ederal 

gegu~.to:cy framework that ad&esses the types d abrasive :rod, predato~;g pn~ctk:es that the 

[Georgia ]5:it Lendhag Ac(~ seeks to 



Co OCC Preemptkm Regulatim~ 

C<mtempo,:aneously witi~ t}~e OCC’s <tete~>ainatio,~ .t’elati~g to ti~e 

Georgia Fair .l,e~Ming Act, ~:}~e ()CC ie;u.ed a ,:~otice of p*’,:)posed rulemaking 

~’eviewed the }udida! dedsio,~s cm preempd<m ur~de~ the NBA, 

law will. be p~eempved into a co,~cise test: state l~w ~ay cot "obstruct, 

state laws t~a.t were p~:eempted, as we~] as Iawa that were not preempted 

T.~e 2004 regulation i,~eluded an an~b-preda~oW ]e~dmg 

liquidation value of t:he bo~,’owe~"~x col]at.es’al, withow.t rega~’d to tt~e bon:owe~:’s 

abi!~U to ~epay the loa,~ acc<)rdb:g to its te.rms2<24 As expMned in t.]:~e NPR, 

0:~e ~equireme~t to underwrite a Ioa,~. based o~ tbe bor~’ower’s abil.iU to repay 

’~ei~ects a bed~oek pfinciple of so~nd ba,.~k~ng practices,’’*:~5 a~:~d 

c<)]]ate,’a],.2~ The age,.~cy wa~*~ed that "it i~ axiomatic t~at ie~ders 

safe a,~d sound ]<mding p~’acdces wi~ ~ake ,’eas<mable steps to asst,~’e 

46~20 (proposed A~% 5, 2003) (t~.~ 



prindpaI and interest."~z7 The final ~eguladon, however, did not speci{], tl~e 

means by which a batik could establish tbc firmncial capacit)" o{ tl~e borrowe~:, 

mM ~eft that to the discretio~-~ of the bank, ~eading some to characterize ~:he 

rule as %*eak."~2s The regula~on also prohibits a national bank from 

engaging in any practice that would be deemed an unfai~ ot decepdve p~’acfice 

unde~ the FTC Act and regulations5z9 T’he OCC sta~ed these provisions ate 

intended to augment, not ~q)hce, othe~ applicable predatoU lendin~ 

~tmMards, including and--predatory ~endi,g guidance p~eviousiy issued by the 
OCC)> 

The most signifca~t cd0cism of O~e preemp0ve p~ov~sions of the 

regulation was that it went beyond }u~cid precedent~ and that the standard 

"obstruct~ impag, o~ condition" was not consistent ~dch ~:he case lawJ 

Opponents of ~he reguhfion a~gued that }~a,ve~# }~ank was the approp,:iate 

touchstone~ and that the Supreme Cour~ applied a mo~e stringent standard 

preempt-ion in that case than did the <7)CC.*~z Some commen~:atovs ffocused 

particula~ on the word "con<~tion" as particularly aggressive, and argued t~at 

any state ~egula~ion of a national bank would be viewed as a~ impem:~issible 
"condition" on natiorm.t bank powers. 

The OCC’s positkm, at least until 2011, was that the words in the 

~egOadon we~e "drawr~ directly from applicable Supreme Court precedents" 

and the OCC intended t}~e phrase "obsm~ct, ff~~pdr or conditMn" to be 

nothing more than "the distillation of tbe various p~eempti.on construc~:s 
a~iculated by the Supreme Court. ~. arid not.., a ~eplacement consmact 

p*’ecmpticm Proposed Rule, .r~’~ora not<< I2I, at 46127. 
Wi~nx:~*’t[) 20I 1, ~{;~ra note 9, at 906. 

Preemption Final RMe., rupr~ note 81, at 1916-t7 (codified at I2 C.I".R. ~ 7.40()8(y), 

~E,g., Gu[ddines tbr National Banks t:o Guard Against PredatoU and Abush~e Lending 
Practk:es, OCC Adv. Ltn 2003 2 (Inn. 7, 2003); OCC Adv. l.tn 2003.3 (Feb. 21~ 2003). 
Eg., I__.ette~ from Paul Sa~banes, Senator:, U.S. Set, ate, to .John i). }-].awke, Compt~rolter, 
Office o[ the Cornpl~x~ller o[ t}m Currency (Nov. 24, 2003) ("[.l’he OCC] sow appears to 
be ~g~:~oting both the S~p~eme Court a~l Cong~vss by pm’slng a preemption ~genda that 
would ave~Ode any state law tha:t has any impact on a national 

Ba~king & 12ln. I.., 225 (2004) [hc~dnaftev Wilmarth 2004]; ()6E~;" >’~p0.~aI ~} Preempt 
.A~#~v ,~ Sta.¢ /lv.~i-.P~a~a~y t .evdi~’~ a~d O/her La~.’4 Cem:e~ ~or Responsible Lending 
(Oct.      6,      2003),      ~mp:/iwww.responslble!endff~g.otg! media-center/press - 
zeieases/arch~ves/CR[.qon~mentonOCCPr~posed.Rt~lemak ~&~3-- 6.pdfi 
Wilmard~ 2004, ~{0ra note t32, at 249. 



is in any way klcor~sistenI: with those starK]ards/us; (}ornptrolIcr John Hawke 

~esdfled befbre Congress to this ef~%ct~~s ~nd he fl~thet explai~ed that the 

"key to determhing the app].[cabilky to nat{ona] ha,is of State ]sws 

D. OCC Regulation Did Not Preempt All State Consumer Law 

Despite the concerr~ that the 2004 reg@adon ei:f’ecdvely prev~:nted the 

states @ore ~egulating ~my aspect of ~ational bank activities,~3~ m.a~%, sta~:e laws 

were ff~und tc, be applicable to national b:mks under the preemption 

~’egdafion. For e~ample, state ]aws prohibi0ng irraadulen% tmirair or ii]egd 

acts or behavior have been deemed applicable to ,~.at:km.a] ba,~.ksPs Nadol~al 

banks also may be sub]ect to state laws prohibit~ng "un£sir or decepth:e" aces 

or pmct{ces,~sv including laws di,’ected at deceptio,%H° um@i~ business 

practicesm a~d ~nisreprese,Katio~.~42 State ac0ons may be bro~oght on the 

,2,’:~ U:’b,:~_.,~?;d::% I08tb C<mg. 108-864 (2004) (sta~emer: of Johr~ 
O£]cc of" the Comptroller o~ the Currency) ("@)he preemption Rde, codH~es p@~cipIes 
t.h~tt h:~ve bee~:~ established in @host 200 years of decisions by the Su[xrema Court and 
lower Federal cou~:~.s, that have been applied in kmumerable kKe~cew~do~s and rulings of 
the OCC over many ),e;~r% and that bare been embodied it}. :cegu]at~o~}.s of o~ar sister" 
agency, d~e Office of’i’hifl Supe~w[sion 

a~d Urbau ~.~5~i~, 108th Cong. t 08-.864., at 100 (2004). 

~%6 ~,,~,, J~ATH[-EEN (}, ];,NGEL, &: PATKKTIA A. MCCOY, ’i/HE SUBPRIME VIRUS: RECKL.ESS 

(}RlSDK, R~K}~ 3I.ATORY EAH ,URHS~ ANt~ N*:XT S’rf~PS 157--62 (2011); B~TFHANY MCI.~..~N & 

JOE MOCERA, &~,L. THE ]~)EVII£ ARE ]}{[ERE: "JTHE HIDD£N ]}:[[STORY O[; THE ~?INANCL~vL 

CRIss 146-i47 (201@ 
Mar@:~c~ v. Wells Fargo Horn~:: Moctf{., 598 R3d 549, 555 (gth 

reffai*~ from f}’aud@e,~% unf:aic or illegal behavior do 
to exercise ks teal estate ~ertding powers,’0, 

Mann v. TD Bank, N.A., No. 09d062, 2009 WL 3818128 (D, N:I. Nov, 12, 2009) 
@olding @at claims b~ro~ght u~:Me~: the New 

ualswf@ because k failed to disclose the exis~:ence of dot:mancy £~.[ rep]ac:emec~t fees was 
*~ol preempted). 
White v. Wachovia Ba~k~ N,A., 563 F. 



grounds that a national bank violated a comn~on ]a:v duty d"good [akh amd 

}~i.r dealing" wkh customers/’~s Simi]aJy, a ~a:ionaI bank is subject t:o state. 

law chums of"un)~st emichmenri’~< State iaws rela0ng to the right to collect 

a debt, as wd] as the ~egulat.ion of deb~ co}lection pracOces, ~so have been 

ibund to be applicable to national banks.~45 In ];~pps ~,. JP .&D~ Cba.~e, the 

court {:>f appeals i>r the Fourth Circuit found that state ]~ws requiting certain 

disclosures af%er an automobf]e was repossessed and prior co ks resale were 

not preempted beca~se such laws were part of the legal infl’asrructure 

estabI~shing ~he bank’s .~g}r~ts m~d obligations in collecting a debt ~4r; In (2£~e 

~,. 8a~k q/M.~eM:a, PiLA, the court ~)>und that generally applicabhs restrictions 

on abusive collection practices do not inte~fe-re in ~ny way with the purposes 

and objec0ves of federal lawi~47 

~r, PREDATORY MORTGAGE LENDING 

Begim~ing in 1999, twentT,-.eight states adopted %mbpredatoU lending" 
laws and ~eg~adons prohibiting ~preda~ory" mor~.gage lending/’~s The term 
~p~edatoU" mo~gage hmdieg describes the use of abusive practices, 
]r~cl.~ading naisinf<)-maado:a and manipulative sales techniques, to take un~Jr 

decep{ive business pt’acdc:es 5y manipulating the postJt:g of tt’ansactio~s 

orde:t" to :[]t~pos¢ ove~dI:a~’t ~(;e~: WaS HO~ 

.~ef{’erson v, Chase }~ome :Fin., No. 06.-65~0, 2007 U.S. Dist. LK:X~S 94652, at *2 (N.D. 

CaL Dee, 14, 2007) (boh:]Sng that :~ daffn ~ega~ding ~ffleged miarepresent:n3on in c~edit.ing 

payments was no: 
t43 Gu~ierrcz v~ Walls /"a~go Bank, N~A, 730 F,Supl:x2d 1080 (N.D. CaL 2010} (:~et~on based 

oa t)~:eacI~ of a b;mt:’s duty to act J~ good {)dtB taot p~:eempted):; Trombly v. Bank of Am. 

Coq)., 715 F.Supp.2d 290, 296 ([).Rff, 2010) @olding dmt covenan: of good foih arid fair 

deaJing ~s not preempted by ~he NBA). 

WJ~ivt[[~ w Wells Fargo Bank, N.A,, No~ i1 21233, 20II WL 4901346, at "9 {S.D. Fh. 

Oct. 4, 2011). olding tha{ m~just enichmen~ claim not p~eemp~ed b7 ihe NBA), 

,5~a kgNayo v. United Sta~es Bank, 653 F~3d 9t2, 919 (9th Cin 2011); OCC Inte*p. Ltr. 

No, I082 0une 2007) (s:a~ng that w~le the "r~ght to collect a debt" is subject to state 
l:~w, ~}~e me~hod used to co~ec~ d~e debt is no0; 8~:~; .w:e, Opal v. Bate, 454 B.R. 869, 878 

(Bant~:. M.D. Fla. 201 i) (rejecting the OCC’s position). 

Epps v, JP Morgan Chase Bank, N.A., No ] 0 2~44 (&h Cir. Apt, 5, 2012) 

Clinevo Bank ogAm., N,A., 823 I". Supp0 2d 387, 389 (S.D. W, Vs. 2011), 

Wei ~.2 & Keith S, Ernst, The Best V/ue in the Subprirne Ma~ke~: State Preda~ory 

Lending Reforms, Cenmr for Responsible :Lending 2 @006) [he~:einafier CRL 2006 Pape~]; 

~fee~ q6, I999 N.C. Ses~, Laws 332 0999), codii~ed 

24.-2,5, 2,4 8, 24 10,2 (For a ~eview of 

8mtu~:eS); .%e RN)haei W. gostic e~ aL, State and Local A~a~--Predatoty Lending L:nvs: The 

E ~}~e:        of        ]:,egd        F~n~brcernen ~        M ec£hanisms        (2007), 

http:/ipape~s,ssrn,comisol3/papers,c@n?abstract..id-~ 005423, 



advantage of: a borrower% lack of in~bmmdon about ban tem~ and theb 

consequences.>~9 It should be dis~nguisbed from t}~e term %ubprime 

mortgage lending," w}fich refers to mortgage loans made to born:~wers with 

weakened credit histories, and is often demarcated as mortgages made to 

conaumers wht~ a FI(~(.~ credk score of 660 ,:::,~ iess,~5° 

Subprime loans do not necessarily bare abusive terms, and until the 

downturn in the housing marke~ begh:ming h~ 2007, the widely accepted view 

was ttm~ ~’@w~sibf: subpdme lending provided importar~ public bene£ts by 

increasing credit avaiiabilhy and home ownership opportunities fbr Iowe> 

income cor~sumersJs~ State anfl--p~edato~y ].endhag laws never targeted 

s<~bprime lending generally, but instead were designed to eliminate the use 

predatoU pracdceso~5; A comprehensive study by ~he (}ente~ for Responsible 

Lending analyzed six milIh:m subpdme bans made in the ~ven%~-.dght 

with anti--preda~oU ]ending measures, arid concluded that these laws 

working wall ~,::~ prevent predatoU mor~ggage ]ending, bu~ . . . also aIIow 

subpr~me c~edic not mrgeted by d:~e laws ~o flourish.’’~ss The report noted 

that sta~es with and--preda~oU lending p-rov~sions ~have stn~ck an dfecdve 

balance: Total subpffme volume in states ~du:h bnfl-p~:c:datou lending1 

~efo-rms is simi]ar to t-bat i>und in states without significant protections2’>’a 

The OCC regulation issued in 2004 preempted state anti-predatory 

binding ]aws d:,.at bad dm effhct of regulating the temps and conditions oi: 

mo.d:g~ge loans made by nadona[ ba~ks o~: their: operating subsidiaries~ ]n 

}ustif~,ing this resub, the OCC explained that the markets f)>r credit 

including rnorNages, were nc, w national h~ scope, arid the efficiency of 

U.S. Department d Housing and Urb:m Devdopment a0d Depm:tm.ent of 

Cm%ing Predato~, Home Mortgage Le*~ding 16 (2000). 
t50 Federal Deposit I~asurance (kn:poratiot}. atad O~*~ce ~f Thrift Supervision, Expanded 

System, O[~fice of ~:I~e Com[~trdle~ o£ the Currency 1 @001), 

Consamer Protecdoo.: Federal and Sml:e Agencies Face C!:tsfl]enges Jn Combating 

P~:ednto:cy Lending, GetaeraI Account~bffity ONce 21.22 (GAO 04.280 .Jan, 2004) 

(’*IMpost analysts believe that ,:mJy a ~dat~w:.ly sma.]J porJor~ of" s~fbp~]me loans 

[carafes t}~at may be considered abusive. In addition, according to officials at } {UD and 

the Depa~tme~at of the Tres~sury, the emergence o~ a subp~time mortgage mmket 

cnabld a whole <:]ass of credh-.impai~ed borrowers to buy homes o~ access the equity 

theh’ homes,’), 

CRL 2006 Paper, s~/~;~ note 148, at 13 (~Whert states pass stronger ]aws against predatoU 

iendmg, the goal is to ~edace the prevalence of loans with abusive terms witlnout reducing 
the avz.i]ability of ~esponsib!e mortgage credit."). 

~ss Id. at 2. 
~s~ Igatt3, 



m-~tiona! bank lending openttions across state I[nes was impeded by having to 

comply wiff~ a multitude of requbements that dikTer state by state,~s~’ 

Accordiaf[ to the ()CC: 

~;her~ naJo~)al banks are unab].e 

consistent, and p~edictable standards, theb bush~ess suitors, 

which negatively af:fhcts d~dr saf~b~ arid soundness, The 

app~cadon ,::~[ mu]~ple, often unp~edictable~ difi~ent state 

o~ local ~estr[ctions and ~equbements prevents them from 

operating in the manner a~tthor~zed 

cosOy and burder~some, ]~ter[eres w{t[’~ t~eir abilky to plan 
theh bush~ess and manage thei~ isks, and sub~ects them 

uncermh, liabilities and potential exposm’e, 

The Comps-miler ~outed t:his view pubI[dy, staring in one speech I:hat: 

The~e is no question flint national banks’ immunity {rom 

many state ]aws is a sigrfl~cznt benefit of-the nadona] 

dmn:er-------.a benefit that the OCC has fl:mght ha.~d oyez the 

yea~s to prese~e. T~e ab]li 

mu~J--state business subject t{::, a single unifbrm set of federal 

vishor~al powers 

advantage o£ the m~dona] 

Others argue that the OCC’s p~(’xm~pt]on d{~.termin~ttions vv(’.~e part o{ 

*’ace to ff~e bottom, and that by not p~o~iding a nadom0 standard c<)mpa,’able 

the state mqfi--predztoW kmdh~g laws, the agency’s actions were intended 

stth’~gcnt m~t{--p~edatoU binding -restrictions h~posed by t}~e stat{~s.>~8 The 

Preem.tation Final Rut.e:, .~,~Wr* no~:e 81, at 1907--0& 
[d, at: 1908. 
John D. Hawke, Jr., Comp~:{:dle~ o[ t}~e Cvt~ency, O:ff]ce o~ t}}e Compt~ol]er oi" *.~m 
Cun:e~.cy, Rema*:ks Befbre the Women ~n [-{ousin.g and Fina*~ce 2 (Feb. 12; 2002) 
0ransc~:ipt: aval]al:J.e at ]:~t*g~:i/wwwx:~cc,gav/s~:atk:inews.-issu;m.cesispee<:hes/2OO2/pub- 
speech--2002 10,pd0 (on fi]e w~th d~e Vff’gin~a Law & Business Review Associatio*:0‘ 
See Wikrta~:d~ 2004, s/~;~s~ note 132, a~ 274--75. 



final ~eporc of the Fh~andsl (h~s.is Inquiry Gommisskm discusses both 

With ~espect to the consm~e~ protection issues rzised by ~he preemptio~ 
of stzte xnti-.predatory ]ending iaws~ ~h¢ OC(~1 sta~ed that predx<o~T 

abusive ]endin~ practices wi~] not be tohsrsted~ and thzt, other thsn ~sohted 

]r~stances~ nzt].onz] bznks znd d~dr subs~dizrh’s have no~ been ~esponsible 

p~edztoU lending activities,is° 

A. OCC Regulatory Response to Predatory. Mortgage Lending 

Beginning in. 2000, Comptrolle~ Hawks raised an ~l~rm about predatoU 

ler~ding pn~ctices in the mortgage ~ending a.rez~ which he ca~led % growin~ 

p~ob]em wi~:h nationa~ imp~cafions?’~;~ That same year, Mn Hawke 

announced he would direct bank exam.h~et’s to czxefully ~:eview b~nk lending 

policies and p~actices ~o e~asure chat t].~.e on].y }.oans being made. were those 

w{tb a reasonable expectation of: repay,:nenr wit]:~out resort:i,~g to co]Iat:em]..~a 

He ~flso stated ~:hat examiners would look ~br abusive lending p~act:ices 
indicating an increased ~5sk of ~:acial discrirr~nadon, 

In 2003, ff~e OCC issued an advisory letter~°4 war~fng nadonal banks noc 

t-o engage in predatoU lending practices.*~5 The letter stated that a 

159 TI-.~E FIN. (]R[S[S ]INQUIRY (;OMk4’N, "1’IRE ]~’[NAN(2AL (]R~S]S INQUIRY REPO[{;I’: [;INAL 

~[~C()N()M]C CRISIS IN THE UN F]’EI) S’.{ ATES at: "] "] ] -13 (2011). 

id. at 1914 @itirag, among other authogiu, a ~oint HUD-TE:easuU study finding tha~: 

predatory lending practh::cs were hgge]y confined to unregulated mor~ga.ge le~aders, and 

the conclusion reached by a]i 46 s~:ate :momeys general tha~:: ":Based on consumer 

com}::.lamts rece[ved, as weft as inves~[/~ations and erfforcement actiot?s undettaker~ by the 

Attorneys (}ene~M, p~:edatoU lenNng abuses are largdy conf~md to the subpfirne 

mottg:~ge lending ra~t’ket and to non-depository institutions. Almos~ all of the leading 

subprime ~ende*’s are mortgage cornpar~ies and f~a_nce compan{es, not banks or direct 

bank 

Jo~m D. Hawke, JL, Comptroller of tl:~e Cutrer~cy, O~]ce of the Comptroller of 

Cu~reney, Rcm~,~ks Before the National Con:~muni~- Reinvestment Coalir.ion, oa 

and Commmt[ty Deve[oprnen~ 77 (Man 21, 2000). 

Statement of John D. Hzwke, Jr., Comptroller o~ the (Zm:ency, Office of the Comptro~le~ 

I0611:~ Co~g. 19 (2000), 

Wlffle advisoW letters do raot have ~he fb:rce and e[:ff:ct o[::~ ~egu]a~.ion, [:affure to 

adHsoU letter will sub}ect a t~ationa~ ba~ak t:o regulatory criticism and could lead to a 



of" c~edk to prospective borrowers who simply cannot ~fford thc~ credit oa the 

preemptba rule, prohibited narioaai banks and their subsidiaries 

lending %ased [we.dominanOy on the bank’s ~ealhation of the 

liquidation value o{ the borrower’s coIhtemI, withoc¢ regard to the bon’oweFs 

a[ilh-y to repay the ban according to its terms," as wall ~s other %busive 

lending practices.’’~’r On JamaaU 31, 2005, the OCC issued lega1~y 

en~b~ceable mandatory residential mo~gage lend~ng sbmdards 

insdtu@:>ns @ore being im,*o[vd, dkecdy (rr ~ndh’ect13% in mortgage loans 

invol<ng abusive, predatoU, tmfair o~: deceptive practice% including equib~ 

str~pping and t%e packing,~;9 loan flipping,m~ re~nancing o£ subsidized 

mortgage product%m or encouraghqg a bom::~wer to de~:xult. These standards 

also req~l’e a natk)rl~t] bank or subsklb~ry to carefi.@y conside~ the 

drcumstances znd the possibility of violating the prohibition on making 

:~])usive, unfhh" or deceptive. ]oans wher~ a mortgage loan contains certain 

%igh risk" provisions, such as negative amor0zadon, bal!oon p%~ments, 

prepayment penalties, or the absence of appropriate documentation o£ the 

agencies issud joint guidance on Home Equiff l..ending,r;’3 "].’hh was 

OCC Adw L~F. 2003 2 (Feb. 21~ 2003). 

Preemption JVi*a:fl Rule, ~>pra note 81, at 1916--’i7, codified at ~2 C.F.R. [;5~ 
34.3(b) (2()12)~ 
OCC Gu~ddines l~"~stabl~sNng Star,daMs fb~ Residenda~ Mo~:t~age Le~dlng P~acfices, 70 
Fed. Rcg. 6329 (Feb~ 7, 2005) @od~fied a~ I2 C.F.R~ pt 3()) (2012)). 
1Z a~ 6333 (defiring "eqaity stdppk~g" and "fee pacldng;’ which ~efer to repe~ted 
re@:t:m, cing with high fees t}mt resuk in depleting the homeo>,neFs equity interes~ 

ld (holding *hat ’%an flipping~’ is the practice o# ~te[inandn~ a rno~gage pursuant to 
~:em:ts :rod (ees that do not resuk in a %ang~ble economic 1)erie[it" to the homeowner.). 

tem:~s f~tw)~a, ble to the boo,or;or rn:g not be ~:eSnanced unless the new loan provides a 
.... tangible economic benefit" to the bo~r~rower reladve to the subsidized mortgage). 

~rz ~#Z at 6333 34, 

Credit Risk Managernem Guidance fbr Home Eqtfit-y Ler~ding, a~tachment to ~R~int P~ess 
Releas% Of:rice of the Compu:ot[e~ of’ the (}ur~Tency et ~&~ (}re~t Risk 
Guidance ~o~7 ]}{~orne F, quity Lending, FD~K]-PR-44-2005 (May i6~ 2005)~ 



7:301 (2012) Math Ad~,, Abo;,,.’/~ .Not~.i~g*, 329 

~>t].,::)wed, i*~ 2006, by i,~terager~cy g@dartce <m nor>t~aditiond mor~gf~ges,1’~’4 

This g~aidance also req~ire~ b~ks to assess ti2e borrower’s abi~cy to repay the 
l<:~a,~.~:~ Is 2007, the OCC and tBe other fi:detd banking agencies issued }oint 
guida-r~ce o,~ subpime le*~dirg, requirMg that borrowers must be qualified fbr 

Bo Subprime Mortgage Lending 

The effcct.ivene>~ {::,f the regub~totT actions described above has been 

much debated5r~ However, t.}~e avai[able statisti,::a] evider~ce h’~dicates tha~ 

iss~mnce of.l>r~:da:~~’ loa~s, a~ad were not domi~a,~t i,~ t}~e or~gir~ado~ of nor> 

re.g~alated financial companies, which were outside of t~e ~cope of the OCC’s 

p.reempfion reg~alafionJ~9 W~ile some ot: the leading subp~ime le,~ders 

included bank t-~oldi~.ag compa~.~es a~.d t:heir ~on--ba~k st~bsidia.ries, obese 

companies a~e not regulated by the OCC and are ~ao~: s~.&jec~: to the OCC’s 
preernpt-io~ rule or fegulato~y oversi¢~t. Since ~:he OCC preemp~ic, n 

regulatior~ only applies to activities coaducted by ~aado,.~.al. ba,aks and their 

di~ec~ operating subsidiaries, ~:~e re~Nlado~ ~md r~.o ~rnpact on any other 

Im’p:ii~a~,~,~,v.occ,govinews-iss~aDcesibulletinsi2005!b~lletk>2005-22a,pdf (o*~ ~i[e Mt~ 

Iaterage~cy (;-~idn~ce oa No~m:adit:iona! Moagage Prod~c~ Risks, 71 Fed~ Reg. 58,609 

(Oct. *L 200@ 

~~s S~atemenl: oa S~bprmne Mortgage Le*admg,~ 72 Fed, Reg. 37,569, a~: 37,571 @@ I0, 2007). 

OCC and OTS, issued a series of ~sof~ law’ adv:~soU le~:ters and gt~ide]i~aes ;~gainst 

predatory or urdaw morNa/{e [er~di~g prac~ces by ins~.~ed depoaitoU institutions,"); 

As discussed above, ~l~e vast ma}ofity ~:d st~bprime mortgage ]oans were ~.o~: viewed by the 

states or the ~)d~:a~ government as predatou, but raffmr were looked upo~ as a positive 

(}ongression;d Oversight Panel (Feb. 12, 2009) ("(:?(:;(:;-sc~pervised i*~sIitu~Jo~s acco,~mted 

for app~:oximatdy 12 to 14 percent of the ~or>p~:ime o~:[{~:~dor~s: in the ye:~s 2005- 
2(}(}’7," Foreclos~:~re rates for t]aesc OCC reg~ated o~ip~nators we~:e "markedly [oweF’ tkaan 



ai:filiat-es, s~:~cl:~ as l~olcting compa~ies. Thus, the mo~’tgage Ie,~ding practices 

boldi.*~g companies and othe~ af’fill~tes ~’e>aiaed f~:d)y sub}ec~: to st.ace law. 

Move ~:ecently~ a*~ OCC ~eview of subp~’h~e ]endi~g p,:epzved £o~ 

Fin.anda] C~isis Inqui7 Comm]ssi,::>n gound that the vast ma]oriw o~ subp~’ime 

state law)s° The same was true M the market got so--ca]]c:d Ak--A .mo~’tgages, 

and asse~:s of the borl’owe~. 

This cor,.cI~asi<m is consistent wkh the mortgage lendMg activities 

Coum:Uw~de FimmciaI Co~poradoa. P~’io~" to ~ts acquisition m 2008, 

Coum:uw~de was one o~ the la,’gest osginators o~ subp,’ime loans in the 
United Sta~:esJs~ }qoweve~, almost all o~ its m<~tgag:<ss were o~igir~ate.d by 

holding cornpaW u~fits, wi~ich were not subject to preemp0on, and 

mortgages, while ~he ~adonal ba~k subsidiaU p~’oduced o~Iy $23 bilI~o~, o~ 

mo~t.gages.~:~ I,~ 2007, Countrywide converted its ,~aticma~ bank s~:.bsidiaU 

imo a f~de~d savings associate<m, bu~ the mort~>ge ]e~dk~g co,~tinued ~:o 

conce,~trated outside of the in~u~ed depositoW insdtudo,.~, with the 

t’egu]ated u~fits p~oduci~g $385 billion in morgages, and tl~{:~ k~deral 

~T~ctor i~ the otiginador~ of these k>ans, since Cocmu:ywide originated almost 



all o~’]i:s mortgages in smte-:egulated enddc.s. A ~cview of secu.~ides 

other" lm’ge mortgage h’nde~s reveals a simi]a~ parterre t~m subpdme 

originations were consistently located outside o[ tl~ nadona] bank or 

The ~ole o[ state--regu].ated "shadow~’’ ~nzncial insdtufior~s in 

in ks 2009 report to Con~gess that 94 percent of %fighe>.pr]ced loans" 

Reasonable regeuhdon of mortgages by the ba~k and credk 
union regulators a}.].owed the market to function in an 

e£~cient and constn~ct]ve way, while mot~,gages made and 

sold in th.e unregulated sector h:d to the crisis. 

At eveW step in tBe process, ~om h:mn ofig~rtat{<m thro%~h 

the use of exotic unsuitable mortgages to tl~e sale o~ 

securities backed by those mortgages, the ]arge]y unregulated 

uninsured fi~ms have created problems, while the ~’egulated 

and FDIC-insm:ed banks and savings i,3sth:udons have not. 

To the extent t].mt the system did work, it is because of 

pt~.~dentia] regulation a~d oversigf~t. Wl~ere h: was absent, ~he 

result was t~agedy fb~ hundreds oi: thousands o["[:arrd]ies who 

have lost, o~" soon will lose, their homes a>d ~br those who 

invested in shaky and m~tested, even though highly ~ated, 

securities, and have been ~orced to take large ]osses and, in 

ma%~ case% sl~ut t~eb doo~s,~sv 

At ]east one ran}or cvmsumer g~oup has also acknowled~wt that the 
subprln:~e ~ending orig[nat{ons were p~imafily o{:cu~fing in state--regulated 
e~Ode~< In 2008, the Cem:e~ k>~ Responsible Lending published an %ssue 

See, e:.% Was~ffngton Mutu’,.fl~ ]nc., Annual Report (Form 10-KiA)~ at 34, 43 (May 22~ 
2{)08) (W:~shin.gto*~. Mum:fl, lnc. which housed its subprkne mo~:tgage o:dg[nat[on 
acdvittes m a state-*egu~ated holding company subsidiary~ Long Beach Mortgage Co0. For 
rno~e examples, ,v’e I)ug~n, Lctt.e:b .~’{h~t¢ note 179, at 7, 
Depai’tment of {he TreasuU, Yinancia[ Regulatory RefYsnn A New Foundation: 
Rebuilding F~nancia] Supervision and Regu]atiom 69-70 0use 17, 2009). 
Barney Fnmk, Op-]?.d, llx<o’o~s qi’ the ,5a!/!~/e (}~si.q BOS’rOm GL{:m£, Sept, 14, 2007, 

Rep:resentr~tive Barney Yqrr~nk 153 Cong. Rec. t t13978 (da~ly ed. Nov. 15, 2007). 



bdeM finding that tt~e Community Reinves~ment Act (CRA)~ which i~ 

app~c~bK to n~tion~ b~mks ~nd other insured 8epo~itoU institutions, did 

plzy a si.g~:fiiic~nt: ~o]e in t~e mortgage crisis because "~t~he p~edomi-mm~ 

plzye~s in ~be subprime m~ke>------mo~g~ge b~okers, mortgage compa~ies and 

d:~e Wall S~ree~ investment banks that p~ovided the ~nzncing--------~en~t covered 
unde~ {IiIL~L"~ss The issue brie~ went on to assert th~.t "mar~y b~nks shifted 

t.]:~e most ~isky ~ending-------¢he ]<:ans ~t the root czuse o£ this current crisis ......... 

Prior to &e issuance {:>[ the issue b~ie~ discussed above.~ the Cente~ 

subpfime lo~ns.>° ’l"t~is ~nalysis fimnd d~at mortgage b~okers accouf~ted 
bct.weer~ 63 percent ~md 8~ percent o[ all subprime !ooms h’~ 2006.l~~ The 

study cl~a,’acterized ~bese brokers as the "en~gne of the subprime market,’’’n:: 

arid argt~ed ffm~: althoug~a all staves license mortgage brokers, ]icensh’~ alone, 

withouv substantive reqtfirements, is inadequate to protect (:o,~su~lers.193 

repo~:t also ,~ote~] ti~at banks are sub}ect to more intense reguIa,toW and 

supervisoU ove~:sight: 

Despite tbei~° integral involvement in mo,~gage tt’ansacdons, 

ti~e~’e is scant ~egulation o~" mortgage brokee~ compared to 

t,aditionaI lenders. WhiJe banks, k:~r example, are sub}ect to 

regular oversight and regu]atoU <~>:aminatkms that- scrutinize 

tlxe qua]iw a~{.{ ].q~alig ,::>[ the loans they ,::>d~inate, the 

regulatory ~’evicws applk:abk~ t{::, b~okers ~te ia~gely k)cused 

] 92 

(Oct. 3, 2008). 
[d. (emphasis added). 

incomplete da~:a, the pool was reduced to 107 million roans) (or[ file ~v&h d~e Virginia Law 
& B*~sb:tess Review Assoctadcm), 

[g at 8 ("All st:ares license b~okers, ba~: ~he b*’ead.d~ and depth 
vades co~xside~ab]y...The typk:al state ]h::erxs{rtg *’egm:~e inc!ades basic re%firements like 
csmin:~l back}p:our~d c}~ecks~ bor~d{*~g, and educado*~:~ o1" experience ~equiremer~ts0 
However, without s~bsta~mve t:equire:menta, !tke a state p~ed:~:toU lend:ing law o~ statutes 
that est:~blis]:t atfirmatJve duties of a broke*’ to a b~o,:,~e~ ]]cer~s~*:tg bTt itseK genes’ally does 
~(:,t gu:~t’d against most abusive lending practices.’). 
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on ensuring that brokers meet cer:tain bench m~rks in ord~.~ 

~:o be licensed.~>* 

Fm:the~:, the ~’epo~rt determined that, afte~: matcI~ing Ioans got borrower 

ch~,:ac~:ev~stics~ such as FICO sco~es and geographic area, subp~ime loans 

o~Jginated by mor~:gage b~okers were significan0y mo~e expensive ~:han similar 

loans made by m~.ditiona! vetaii lenders,~gs and @mr mortgage brokers 

o~i~inatd {bur times the number oi: negative amortizing }oans as traditional 

lenders and a. "disproportionate sl~are" o{ ARM bans and loans whh 

prepayment penahies, n~ 

.Allen Fishbdn, rep~esen@:~g the Co~sun~e~ Federation of A.me~ic% has 

~:esdfied that et::~ct.~ve regtflatior~ oi: subp~ime 1ending is dependent upon the 

cooperation of’ state ~’egu.la~o~s, and suggested that t]:~ey adopt pa~:allel 

guidance to thac issued by the federal banMng agencies~ I--te noted that the 

since the lenders and morq{gage brokers they supervise and ~cense represent 

the majoriff <K ti~ese or~gina@:ms,’’~v 

More current statistics suppor~ these views. A ~eport accompanying 

Using the most reliable data a,,,aitable on nonprime mortgage 
lending, and accuratd.y accounting fix" co~-~o-rate 

and thdt’ subsidi.a,:ies sub}ect to OCC supervision accounted 
t:br ]ess t]:~aB 15 percent oi: nonpdme acdviw, . ~. In contr~s% 
lenders supervised soldy by @m sta~es accounted for well 
over hd[ o[: nonprime lending; combining originations by 
those lenders with the tomls ibr state--d:tarte~ed banks ~:eveals 

coromoa law, a[fl~:mative dudes d~.at g~ide brokers’ services to bo~owe-~s and ogter~ direct 

that brokers must: act in the im:erest of the borroweQ, 

M at 14--i 8. 

Statement o[ fl]len. Fid~bdn., 1)Decto~ o[ Housi~:~£ :rod Credit Poticy:, Consurae~ 

..fub~vm£tee an )’Tnanda/ln.~r~/~tDv’ and (}bn.cumer O~ag/, 110th Cong. ~ 0 (2007) 
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that nearly tht’ee quar~:e~s o{ nonprime rnottg~,.ges odgff~ated 

at: lenders ~hat were wholly or pai’dy tt~e responsibili7 of 

state m~tho~it}es .... Moteover~ the data show ~hat subpime 

mo~¢:gages ofigin~ed by OCC-supervised lenders have 

peKbm~ed be~:ter d:mn otl~er subpfime loans, with lower ~ates 

of {:o~eclosure.~gs 

This ]s not to say that national banks did not ]:~ave a significant pa~:t 

subpdme ]ending activitk:s ~n tl.m mid-2000s, Some na~:iona] banks made 

poorly underw@xen subprh>e mo~gage loans. Nadonai banks also p~.ayed a 

role in flmding loans made by non-bank lenders, t]:~rough commercial 

Iette>~ of credit~ and through the purchase of mortgage-backd securities. 

Many banks su~i:<::~:ed losses as a resu.b: of’ vhese endeavors.~9 National banks 

also assisted in t.Ix~ secu~’iflzafion p~ocess, ~for example, by provi@ng lktuidiW 

support.2°° However, these types of commercial ]ending and investment 

acdvMes were not the subiect of stace and-predatoW ie*,di~tg ]aws, which we~:e 

directed at proSibidng p~eda~:o,:y ~:em~s and practices D~ the ofig~atio~ 

consumer mo~¢:gages. 

C, Did Preemption. Inhibit State Regulation of Subp,ime Lenders? 

A.noth~-:r issu.e is wheff~er fbderal preemption reduced the wi~ngness off 
clqe states to adopt ~estfictions on state regu.hted mortgage lenders. ~J.(ywevev, 

{:ederal preemption does not prevent tt~e states £rom adoptin£ ~¢str~cti<ms thac 

were at ]eas~: as.stringent. : . as @~ose imposed on nadonaI banks. Indeed.. Ala~ 

t:isl,bei~ of the Consumer Federation o~ America ur~ed the states to do just 

chat when he testirked bef~)l’e { }ongtes8.2(n 

In tl-m states t}~at did rake ac0on co restrict predatoW lending, ti~ose 

acdons wens often successful The (}enter fbr Responsible Lending ik}u.nd 

that in the states chat adopted sign~fica~t substantive p~otecdons, tt~e state 

laws we,:c ~’cleafly working to clean up @m subp~ime mortgage ma@et.’’z°:~ For 

example, t~e study de~:enr,]r~ed that "the p~opordon of loans ~n New Mexico 

vAd~ abusive te,"~.,:.~s was 38~5 percentage points lowe~ than sta~es wit},out 
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VL THE DODD-FRANK ACT PREEMPTION ,~d~*JgNDMENTS TO THIE 

NB.A 

The DoddJ.:rank Acl: am.ended the Natiorml Ba,-~k Act by adding a n~w 
sectkm that provides tl,~’ee bases u.,~der wMd~ 

’’2<~ ~s p~eemp~:ed by the NBA. A %tare co,.w~amer financiaJ law’* must 

conditions of mV constuner financial ~ransacdon 
arner~drne,H~ the N BA p~eempts such a state law only if .... 

(A) applJca0on of a S~ate o::)nsmner ~]nandal ]aw woMd have 

a discimkmtoU effect on nadonaI ba,~ks, in comparison 
with the e@hct of the law on a batik chartered by t>~at State; 

~9 in accorJance wkh. d.~e legal s~anda.rd got preemption 
in the dedskm, o{ l:he Supteme Court oi: the United States in 

Barnett Bank of 

Insurm’~ce C<)mmissk:,ner et a]., 5] 7 U.S. 25 (1996), the Sm~e 

wkh dqe exercise by the *mtkmal batik of i~:s powers; arid any 

203 

204 

205 

206 

(Ap,, 2008) 
www.pewtrus~ s, o~gi up[oaded~E~es i wwwpewtrustsorg/ Repo~:ts i S u.bpdme, mo~:tgages/de~ 
mJtJ txg...O n...t]:te ...d~ £a~n,p~ £ 

Dodd-Fmi{ Act ~ 1044, !2 U.S.C.A. ~ 25b(a)(2) (2010). 
I,{ at ~ 25b@)(2) (20K@ State iicet~siag law% which :regulate the p~ovide~: o[ a 

cona~mer fi~secial law." See <;line v. Bank o[:Am., N.A., 823 R Supp. 2d 387, 398 
W. Va. 2011) (ho]dJ,~g dmt a ~tate law p~:ohibid~g centare debt collection p~acices was 
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preemption determination under this s~bparagtaph may be 
made by a cou~t, {::,~ by regu]ation or order of ~:he 
Comp~rolIer of ~he Currency on a case-by--case basis, in 
accordance with applicabIe ]a~v; or 
(C) the S~ate consumer tqnandaI law is preempted by a 
provision of ~edera] law o~her thm~ tbis doe 62 of" the 
Revised S~am~e8,2°r 

Each of these preemption gzounds are diseu~sscd bek~w~ 

A. Discri~Mnatory Effect 

The first ground for preemption is that the state consumer flnandal law 
world have a disciminatory ~;~’~:’t on na~ond banks in comp~ison with sta~e 
chartered banks,2°8 This is pulsating because by det~ni0on a "s~ate consm~er 
finarmial law" is a ]aw that does not directly or indirect@ discriminate against a 
,~a0ond baI3k.209 A side-.by--side comparison o~" the ~vo provisions illustrates 
the problem: 

Def’mition of State Consumer      Gr(mnd for Preemption of a 
Financial Law                      State Consumer Financial. Law 

A state consumer financial law 

means a st:ate law t~at: @ does not 

directly or indirec@ discriminate 

against national banks, and @ 

directly and apedficdly regula{es tiae 

conditions    of any financiaI 

transaction ...... or any accoun~ 

related &ere~o, wi~h respect ~o a 

The NBA preernpts a state 

const, mer financial law if application 

~:hat ~aw wot~d have a 

discfi~a~natoU effec~ on na~ona[ 

bank~, in comparison with the eff~ct 

the law on banks chartered by ~he 



There i~ no req~:~immem in the definh{on oi’a %~a~e cor~sumer finanda~ 

law" that thc discrimination be measured ~gainst st~te bank~ A~guably~ a 

rules added by the Dodd.-F~ank Act It is not clear why [he d~aRe~s ol] this 

provish:m also isc]uded discrkninafion as a ground R~r p~eempt{on ,::}[ a state 

consumer financial law, because a discfiminatoU state law cannot be a "stare 

consumer financial law. 

Barnett Standard 

The second basis R)r preemptk)n is that, ’~i*~ accordar~ce with the legal 

standard ~b~" preemption in the decision of the Sup~’eme Cou~t of the United 

Scares in ~}a,~’e~,f B~nk, N.,’L £ N~i;on, the state consnmer protection law 

prevents o," s~g@ficandy .hKe~eres wkh the exercise o~ a national bank of its 

powei’s."2t-~ Oppone~Ks o~ p~eemption strenuous]:y argue d~.at this c~eates a 

new p~eempdoa st~mdm-d, and that p~’eempti<m is autboized only K the ~tate 

to a dKf%~’en.t c<mciusion: the ]egis]ztbn b~sica]ly leaves intact, the t~:aditk)n.a~ 

rules t:~.~t detern@.3h3g if a stm:e law is preempted. We begin wiO~ a discussion 
<:>f the holding in the i3a~"ne/t case. 

Decided by ff~e Supreme Cou.K in 1996, B,7~wXX Ihnk ,,~ Nehon invoX,ed x 
cordlicr berwee~ a Flo,ida law that prohibited banks ff~at ave pa~:t of’a bank 
holding company t:rom selling insurance, a,~d a ~hderal ]aw that authorizes 
such sales by national banks in t<:>wns of 5,000 or f}>ve~" people, 2~s The 

h: is possible th:~t the draft:eva were disi:tnguishit’,g st:~:t:e laws that have :~ discdm[sato~y 
~’efR~ct" a~d str~te laws that "directly or iad]:rccd);" disc:dmim~te ;~gai~st natbnal basis. 
We could find nothfr;g i:a the leg)sladve blstoU that explains the ~pparent 

~B 12 U.S.C.A. ~ 25b@)(1)(B) (2010); Barnett Bank v, Ndson, 5I 7 U.S~ 25 (1996). 
2t4 5%6 e.g., Wi]mart:h 2011, .n(p:r~ note 9, at 929; .]. [.~h ~sta, Recent I)ea:r!!~men£ 

N.C. L, R}~v, 1273, 1299 @Jay 20tl) (’q)odd-.F~ank RN@~:cs s%nificast interff:rc~ce, 
whe~eas tSe O(KZ’s 2004 63t’mulation merely ~equh:ed obstruc don or imp;~lrment.’). 

2~s [3a~ea? Bank, 517 U,S, at 28-29 (1996), 



Supreme O:mrt determined that. the Florida taw was preempted by the federal 

h~ reaching this dedsiot% the Court cked wi~h approval a host of pior 

precedeia~s holdi~g that: a smm law is preempted if" i~ "hampers" a federal lava, 

~gnterlretes with t.t~.e purposes" ofa fk~deral ]aw, or %tai~d[s] as an obstacle to 

dne accomp]ishment and execudo~ of’ ~:he ~?ul~ p~arposes and objectives of 

Cong-ress2’>~ The Supreme Court then focused o1~ the F~o~ida law 

prohibk~ng banks £,:om engaging i,.a the business of h~surm:me, and re}ected 

~he argume~a~ tha~. the ~dera] law authorizes sucE sa]es, but only when no~. 

co~aflict xOth stm.e law. The Court stated that "normally Co:ngress would 

vvat~ Sta~es to fbrbid, or to i.mpai~: signif?cam:Iy; ~:he exercise of a power that 

Congress explickly g<anted2’a~v The Co~.~rs held that ~:he Flodda law was 

of allowing ~aO(ma] banks to seJJ. insurance in sma!I towns. This was ~.l:~e 

operative iinding wkh respect to the pree.mptio,.~, of ~he t-qorida law. 

Fo]k)wing ks holding that the Florida law was preempted, the Supreme 

Ccmrt elaborated on its derision. The Com’c explained if, at ks decision in 

Ba~’gelt did ,~ot mean flint s~:ate law could never apply to a national bank, and 

gave examples o{.: st.ate laws that were r~ot preempted i,~ pfio~ decisio,~.s. 

D~ri~g this brie{: digression, the Court: s~;ated ~hat preemption does not 

dep,:ive states o{ tt~e power ~o regdate national ba,~ks where doing so doea 

~aot ’~preven.t or significan@ i,tte~Gre" wi~h the ,mdo,ml banks’ exercise of 

their powersPs The Court sc~pported this smtemer,.t by citing cases in which 

it was held ~hat state law was r~o~ preempted when it did not "destroy 

hamper" ,mtiona! bank furmtioIas, did r~ot "interfere or impair" national 

ba~.aks’ effidency i,.a perforating functions, and did r~ot unlawi~,lly ~’encroach 

ota the rights m~d privileges of natkmal banks.’’z~ The loI#;ical ~eading of 

case is that fl~e Cou~t i,~ter~ded ~he phrase ~’preve~ts or significantly 
i,~.t:erferes" to i,~.clude such co*~cep~s as "hampe%" "impair the ef:ficiency," artd 

~’encroach upon the rights" of naflo,ml banks~ 

Significan@, the reference to "preve,~ts or sigNfica~@ ir~terfc-res" was an 

elaboration (m. the Co~.~rr’s decisiort, but was not pa~ of the a,aalyfic ~easoning 

used by t:he Co~.~rt i,.a reacNng its dedskm. Thus, tt~e "p~event or sig~tficantIy 
bater~:ere" language was ~.~ot the holdirg of the case. The holding was that 

m6 Id, at 31 (quoting I-{Jrms v. Davidowi*z, 312 U,S. 52, 6"7 (1941)), 

2!9 Id. (citing Ande~:so~ Nm’I Bank v. I,uckett, 321 U,S. 233, 247-52 (1944)),, 



particular state law in q~:msdon was p~eempted becat~.se it: s<~od as an obstacle 

to d’:e nadonal bank’s at, thori%z% This type of" discussion, which is not part 

og the legal reasoning used by a cot~rc to make its decisio,% is obi,~e," ~~Sc;am~ a~d 

it is ,.~ot considered to be page <K the t~oiding and :~o~ give:~ precedendal value. 

The Con~t has gone so £~r as to say t~mt it wi:l give :K: weight to statements 

made in prior S~preme Cour~ dedskms tha~ were me~e ob~#r £%~,~/.z~ 

This raises an ir:te~?retive issue ~’egard]ng the Dodd.-.F~a:~k Act ianguase~ 

The statute provides dmt a smt:e commme~ fkm~cia], law is preempted K "~ib 

accordance wkh the legal standard for preemption ~ . . in Ba>~el~ Bark... the 

state consumer p~otecdon thmncial law p~eve,xts o~ significantly i,Ke~fe~es 

with the exercise of a rmtiond bank of ks powers.’’222 However, as ,KKed 

above, "prevents or significantly i~terf~:res" is not fl~e standard applied by the 

Co~.~rt in }3a~e# Bsvk. The statute is the~eR~e ambiguous, m~d >vo 
im:e~pretadons a~e possible~ Eit~e~ Congress ased the phoebe ’~p~eve,~ts o~ 

sig,.~ii:ican@ i,~tevi.re~es" as a shortha,~d way to re~hr to the bokiing in ~}a,ve,~~ 

Con.g~ess im:¢~ded to create a new and ,l.aFrower p~eempdo,~ standar& 

The argume,K ~:~ Zte~reting the Dodd--F~ank .Act as estzb]]slg.,.~g a new 

standard is based on the Folk,wing three points. }.qrs% the pI.,’ase ’~Ii]*~. 

accordance with the legal standard R)r preempdor, in th.e decision o~: Ba~’d~ 

Bask *.1 N}i’0F~ ~s prei%toW to the operational ia,xguage "prevents or 

sig, ifican@ inte~t%res," and thereR-~re shou]d not be give,~ the same wright as 

the actual legislative di-recdv~2~:~ 

Second, establishing z rmw standard ~mited to "p~everKs or sigri~icantly 

used in that case. ~n other word% Congress is adopting a new standard that is 

la’. at 31. 
E.g., Ai]ied Brace ’Fet-mi~ix Cos, v. Dobson, 513 U,S, 265, 2D6 (1995) (Dissenting 

does ~ot co*~sdt~te ae essential or ~ntegra~ pa~t o[: the legH ~:easo,ing ]::.&dr~d a dedsiorZ~ 
qt~oJr*g Charles W. Co!]zr, Precedent m~d Lega~ Aud’~oity, ]988 Win. l.,~ R}~v. 77], 772); 
U,S, v, Craw]ey, 857 F.2d 291,292 (7th Cm i988) ("IA] court can detem:th~e K a pa~ticula~ 

’%[o%zhed off wh:hout damaging the ans]ytk:a] stn~ctu~e o~] ~e op[niort,, .J")5 A]]~ed Br~xe 
’t%m:Jrix Cos, v, Dobson, 513 U,S. 265 (1995} (d~sse.at.i~:tg opinion by Jt~stk:es Thoma~ 
and Sea!ix), 
12 £LS,C. [{ 25b~)(l)(B) 
New York v, Federal Energy Reg@ato~y Comm’n, 535 U,S. 1, 22 (2002) (holding that 



consistent with the d%’/u~v in the ~a~~’#t L:;a,& decision, even if not the actual 

holding. 

Tl",h:d, Congress &d t~oc have to act in o~der to mdnt£in the 8a~r4#!/.Bark 

stand>’d, and, e~ere~bre, amending the Nat~ona~ Bank Act is an ind~catkm 

that Congress wanted to change the hw. As stated by the Supreme Couv% 

"[w]ben Congress acts to amend a statute, we presume h: intends its 

amendment to have ~eal and substan0al effect.’’~>~ Since no legJsla0ve 

]anga.age at a]] is vequbed co maintain the s~atus qc~o, the {act flint Congress 

amended the Revised Statutes shou]d be viewed as an indication that a change 

Jn lawwas desired. 

We be]ieve, ]:~oweveq that the more persuash, e argument ~s that this 

secdon o{ the Dodd-Frank Act did nothing .more t~m,~ codi~, Ba~’ge/t Ba~ak. 

This argmnent is based both upon dm ]anguage o{ the provision, h:s legishove 

]:Jstou, and hs consistency wh:]:~ the ru]es o{: statutory construction. 

The pl~rase ~’[i]n accordance with the legal star~dard ~br preemption Jn 

the decision of Ba~e// Ba~k a Ne/sov" does not appear ~n a general 

"purposes" section ov %ense of the Congress" paragraph, but is ~n t.he 

operative text of the statute and shou]d not be ignored. A standard that 

diffhrent from the holdirg in Ba~eXX Ba~k is not "in accordance’~ with 

case, and these wo~:ds wo~Jd have to be igno~:ed in order to find that a new 

standard was c~eat:ed. "l:%~e Supreme Cour~ often has stated that the cou~ts 

st~ould ’~give e£:ect, if possib]e, to every clat~se and word o~]a statute.’’a> 

Whethe~ it is in pref~toU language {:>~ not, it should be given ef}?cc% and the 

use of @~e phrase in this legislation demonstrates a clea~ inten~ not ~o override 

Second, the a~gt~inent that (}ong~essiona] acdon irnp~Jes int:ent t.o change 

the hw i~ spu@>us. Congress @equendy enacts legisla{-ion that is intended to 

codi@ Sutx’eme Court decisions o~" other cases~ For example, in 1950, 

Congress essentially codified the Supreme Court’s decision in the case o~: 

D’O#ach, Du/}~’~~ ¢> C). ~< ~:;7)tC’, as part of reviskms made to the Federal 

224 

225 

226 

Stone vo Immigration & Nntura]izat:ion Serv,, 514 U,S. 386, 597 (1995), 

¯ -~’~6 e,g., Montdair v, Ranasddl, 107 U,S, 147, 152 (1883), 
Reves v. ].bnst & Young, 494 U.S, 56, 75 (~ 990) (lnolding thin the statuto~3~ provision must 

be read in [~ght of ~ae p~ef~to~/ ]n~ga~age preceding it) @o~mu~@:~g opinion by juMce 

Svevens)~ 



Deposit Ins~nmce Act/’:’ Nt~merous edger exam.pies exist wl~ere Congress 

adopted k:gis]adon ~h~t codices case hwP 
Additional]L there are many instances whe~e ~:he cou~ts have held that 

(J.ong~ess w~s merely codi[ying p~ior judith’, opinions, even though t]:~e words 
used in the statute a~:e not even ~:he same as the wo~:ds used in the case law~ 

In Graham ~..’, ,]0~5~ Deere Ch, the Sup~e,.ne Court: reviewed ~he [e~sb.tive bis~:oU 

of ce,’tain amendments to the pad:eat laws that pa~:aph~ased p~ior }udiciai 

derisions, and concluded tha~: the amendments did not change the legal 

standards established by those cases~ even though the staiuto 

its Face would ha,ee had a differem ~esuh. 

Cou~t ~oued thae an am.endmet~t ~:o the Patent Ace should be viewed as a 

codification of prevai]ing 

].egis]ative hiscoU o*/the amendme~t. 

The genesis oi: the Dodd--Frank Act: may be fit:rand i~ the legisla~ve 
p~:oposa] fbr .financial ~efb~n devdoped by the Administration in 2009, and 
submit:ted to Congress on June 17 o£ that yean23~ "f’be Administration’s 
p~<)posa] would have e~n:finated NBA preemption fi)r state consumer 
p~otection Iaws.2>:~ This treatment of p~eempJon was ultimately nc, t accepted 
by dthe~ the f-:[ouse <)~ Representatives o~ t]r,e Senate. 

227 I2 U,S,C, ~ 1823(c), ,?~:~e Hood v. Resolution "[’~s~: Co*:D~ 21 ]".3d 1121 (]0th Cff’, ]994) 
(’q2 U.S,C, 1823(e) is a codification of *he D~()em:~ D:&me doct~Th~e .... "); Resolmion 
Tn:~s{: Corp. v. Jue~gens, 965 F,2d 14.9~ 150 Uth Cir. 1992). Some cou~ts take the poskion 
that the [eg[s!atJ:ve ~artguage is nat’~’owe~ than the holding in the cm~e, SeeJ, I<eI]og, 

FLA, Sit. U. L. R:EV. 167, 183.-84 (2002). 
228 E~kg., 19 U.S,C, [~ ]45t (codifying United States v, Meyer:s, 320 U,S, 561 (1944)); 21 

~ 387a--t (d]recthx4 q>p>:~pt’iam ~e{~7_~[atory rm~endrnerm~ to be in co~ffbm:mrme witl:~ 
Lo~fl]ard ’Fo/:~acco Co. v, Re~ly, 533 (J,S. 525 (200I)); 25 U.S,C, ~ 64{)d (codifying } ].ealing 
v. Jones, 210 F~ Supp. 125 (D. Afiz, I962), ~it?’d, 373 U,S. 758 (1963)). 

229 Graham v. John Dee~e Co,, 383 U,S, I, 15-17 (1966), 

Bilski v, K~tppos, 130 S. Ct, 3218, 323I (2010) (Stevens~ .],, (.;-insbu%, J,:, Breye~:, J,, 
Sot omayol’, J., 

FOUNDATION~’ 61 (20()9), The ’].~:easury Del-~artment’s sugg-est.ion was k~coq)on~:ted 
section I~.3 o{ the Conz~mer ]:"i~anci;~[ P~otection Agency Act o{ 2009, h~u’oduced 
Rep~’esenm~ve Frank on july 8, 20Ot), ~ t,R, 3I 26, 11 !t~ Co:tg~ ]st Sees. ~ ] 43 (2009), 



On December 2~ 2009~ then--House FinancM Services Comn~itt:ee 

Chah:m~n 13arney Fra,nk im~oduced a, modi~ed verskm of d~e Trezsury 

proposal zs H,R., 4].7B, the WZI Street Re[orm ~md Consumer Protection 

Act,~ss The Bi]~ provided ~:Mt the OCC could preemp~ ~ state consumer 

{in~ncz}. law if the ~gency i~ou.nd t)~t the Ia.w ~prewmts o~ signi~cantly 

inter~:eres witl~ the ability of ~ . . ~a~ mv.ionaJ bank to engage in the business of 

banking2’z~4 No rd:erence was made to .Sar~X~ B~k. The bill also included a 

n:quirement th~t:~ in oMer to make a preernptkm determination unde~ this 

standard~ ~he OCC had to make a finding, in writing and after consu]flng with 

the Consc~mer .Financial P~otection Bc~reau, chat a.not}~er federal ]~w provided 

a %ubstantive standaM" regsflating tbe conduct ~t issue5ss 

During House floor consideratk)n~ a successfl4 amendment, principally 

authored by Represemtative Melissa Bean,a3s modi~ed the bill. to authorize 

NBA preemption if a state consumer financial law "prevents, significantly 

interim:tea with, <:~ ;~;u&’~@;O~j, i/,z~,:d~x the abffi~P’ of a ~aational bank to engage i~a 

the business of banking3s’~’ Repn:senta~ive Bean expMned that the addition 

of the words ~¢materia~ly impairs~’ was intended to establish ~ preemption 

standard t}:~.at will ~’more accurately rei:lect the Supreme Court Case of B~r~x~XX 

13a:~k ~,~ JN>/s0~, which es~ablished the p~eemption stand~d curren@ applied to 

nationaI banks2~:~:su S~e elabo~:’ated that, whi]e d~e phrase "prevents or 

significzntly interferes wi@?’ was a %hortt~and" expressio~a fo~ dr~e Ba~e~X 
!@~’~ case, it could be construed mo~:e narrowly. ThereFore, she added the 

zddMond language to make sure that there u¢ould be %ao question" that 

t3ar~s~x~ l~as’k would still apply to preemption under ~:he NBA.as9 

The legislation reported by the Senate Banking Committee provided that 

~ st:zte consumer fin.ancia] law would be p~eem.pted ’~in accordance with the 

legal standard of the decisk~n of the Supreme Court of the United States in 

Baf~e~X }}a~k v. Nelson,]’~4° ’I]~e Senate Banking Co.mmitt:ee n:port associated 

witt~ the legishdon clea@ indicates that the Committee was under ~he 

impression @mr t},e 20(}4 OCC regv~lafion went beyond the preemption 

z;:; i[i[,R, 4173, 111th Cong, (;~s irm:odaced to I louse Dec. 2, 2(109), 
~;4 [J. at ~ 4404. 
235 

I55 CON(L ]~[-~XL [~,3029 (dN]y ed, Dec, 16, 2t)1}9),155 CON(;, t{E(L ~3029 (2009)0 

H,R, 4173 I1 hln Cong. ~{ ~404 (as passed by ZHo~tse, 1st Seas. (2009) (emp~asis added)), 

I55 CON(L R;~-<:. £3029 @ally ed. Dec. 16, 

S, 3217 11hk~ Cong. ~{ 1044 2d Seas, (as ~eported by 
Apr. 15, 
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standard recognized by d~e Supreme Court in .%t~ei~ B,mk. The hie was 

intended ~:o restore the conflic~ p~ee.mpdon standard described 

Section 1044-amends the Nadona! Bank Act to d~dEy the 

preemption s~anda~d rdat~ng ~o St:ate consumer financial 

iaws as applied to had(real banks .... TiS~ standard j3r 

Speci~]catly, tt-~s sectJo£ sets OUt the t}~ree 
under w}Jch a Stage consumer financiaI law car~ be 

preempted: (i) when d~e State law would have 

discriminatoU e~fcct on na0onal, banks o~: ~i:’derat t}:,fi~s 

comparison with tbe effect of the ].aw on a bank or 

chartered Jr~ that Sta~e; @ ~/ t@ 5"laI~ /~.,, a.r deawlbed in 

@) the State law is p~eempted by ano~he~ Federal law. 

Dur.ing floor consideration of dis the bill, Senator Carper, }<:Jned by 

Senat<::,~s Johnson, Bayh and Warner, oi:~hred a st~bstitute amendment fi:::,~ the 

Comnaittee% preemption secdon. The amesxJment, whk:h passed by a vote: of 

eighg to eigbt.een,z’*a retained the Committee’s language on the preemption 

sta.nda~d ("in accordance with the ]egal standard o{ the decision of the 

Supreme Court o~ the Urfit:ed States in BarneZ~ Bank"),~<~ but deleted the 
requirement tba.~ the OCC make a written finding tb~ federa.l law provided a 

~mbstantive standard regu.la0r~g ~he a(:tiviB, or conduct at issue. 

The conGrence committee reported back a modified version oi: the 

Sensce language, ,a, bid~ was enacted into law.2~ T}-*¢ Con£:rence accepted the 

Senate version as amended by Senator Carper, with ~he addioon of the phrase 

"prevents or sig~ificamJy interferes" a.f~er the rd:ere~ace to the Sa~ez>~ case. 

The confhvence repor~ spedfica~])," ~efcrs to this compromise as 

S},;N. R£p, No. 11 i-1"76, 175-.76 @0t0) (emphasis added), 
156 CON<;, REC. $38’72 (daily ecl. May 18, 2010). 
156 <;ON<L R>;(:. $3916 17 (daily ed. May I g, 2(ti 
H,R. RIZI< No. Ill-.517 (2010) (Conf, 



Ba~,~e~t .~(~,,ko2~5 Du~ir~g Senate consideration of the con.i:~rence 

Se~mtor Ca~e~ a*~d Se*~atc,~ Dodd~ the~>C~rnar~ of the Set, ate Banki,~g 

Committee, e*~te~ed into the f{:>!Iowi~g exd~ange about the preemption 
standard: 

Mr. CARP/~R. M~o P~esident, ~ am very pIeased to see I:hat 
the confere~me committee on the Dodd.-F~ank Wail Street 

Re~)m~ a~d Co~sm~e~ Protection Act retdned my 

amendment regardi,~g the p~eemp’don standard .(:~v St:ate 

consumer f~nancid laws with only mino~ modifications. I 

veW much q~preciate t~e ef~}~’c of Chairman Dodd 

tig~tirg to ~et:ai,~ tl~e amei~dme,~t in conference. 

Mr. DODD. 1 thar~k the SeI~at:ot. As the Senator k,~.ows, his 

amendmer~t received strong bipa~isan support on the Senate 

floor a*~d passed by a w)te of 80 to 18. It was ~herei:~)ve a 

Senate priority to ~eta~,~ ~is provision i*~ o~r rmgodafions 
with the }-:louse of" Representatives. 

Mr. CARPER. One c~mnge made by the conference 

committee wa~ to resta~e the preempdo~ standard i.,.~, a 

slig1~tly different way, but my readi~g of the langt~age 

i,~dicates that tt~e co,~i~ence ~eport still mdr~tains tt~e 

p~eempte& 

Mr. DODD. The Senator is correct. T~mt is why the 

congeren.ce report specifically cims the Barnett Bank... case. 

There sh<mid be no doub~ that the lq~is]ation codifies t~e 

preempd<m stm~dard sta~ed by ~]:~e U.S. Supreme Court 

~.]~at case. 

Mr. CARPER. I again tha,:k ~he Senat<m This wi]] p~ovide 

certain~y to eveuone------rhose wt~<) o~’fer consumers 

products and to consumer [si<l ~t~emselwes. 

Codifyi,~g the existing co,aflict preemption standard, as explai,.aed ira 
Bav,{:, would establi~h ~’certai~,?~0" Adopti~g a di~Te.rent sta,~.da~d 

have the opposite effect. This understa~din~ was also ~eld by Senator 

2~ 156 CON .,. R ~_.t. $5902 (daily ed. July 15, 2010)~ 
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Jol-mson, ~he current Chairman o~ the Senate Banking Committee, who stated 
the i"o~bwk~g during tl~e debate: 

One change made by the coni’e~ence committee was 
resta~e the preemption standard in ~ s]Jght~y dff:fb:ent w~ 
but it is dem" that this bgis]adon is codii~ing the p~eempdon 
standard expressed by the U.S. Supreme 
Bar~m; .Sa~k . , . case. This will provide ces:taff~ty to 
consumers and those that o~Ter consumers f.’in.andal 

In july 2011[, S<;nwto~:s ()a,?e~ ~md Warne~ wrote, a 1citer ~:o Treasmy 
Secretfn’y Geithne~: sl:zting thei~ disag~’eeme~:~ with the. Tt’easm7 Depar_tment% 
asserd<::,ns~s that d~e Dodd-Fvank Act established a new p~:eempdon standard: 

[W]e were t~e sponsors oF the Senate. amendment . ~ . and 

were invobed in ff~e negotiafi<ms on p.reempd.m~ dinting 

con~:~rence committee. While we cmdecsmnd chat 

position of che Administration was to eEaffnate 

p~:eemption ~:o~ hath:real banks, t.he fhcc ~s tbac Congress 

not accept that poskkm.. Ou~ amendment maintdnir~g the 

Barnett standard passed the Senate by an ovepa~Beiming vote 

of" 80 to 18. Bc, th the hnguage of: the fim~ law and 
legislative histoU clearly demonstrate that the Barneu: 

standard is maim:ab~ed, and the "F~easuU posidon.., was, 

While the courts often dlscou.nt post--em~ctment ]egis]aJw~ histos:y such as 

this IetteL2>° it co~.~i~rms tl.m~: the p~e--enactment 

accurate ~e~.ect.ion of tt~e views of the authors o[ the provision. 



The w,:::~dit~g fo~" the Dodd~Jhznk A.c!: preemption standard is clea~’ly 

borrowed f~or~ the smr~dztd zegz~d~ng NB.A p~’eempt.io~ o£ state ~es~:~ictior~s 

Act (GLBA), Section 104 of GLBA provides thzt: 

To c]adf:y theft the "p~eve~.t or sigMfica~.~tl.y D3ter~cc~°e’:’ sta~da~d i,~ GLBA 

was ]~.te,~<]ed as a codificadon of’ ~~ar~aeaa) a provision wa.s added ~hat states: 

"[~ot}:Ang in this pa~’agraph shall be c<mstrued.., co limit ~he app]icabi}iw o.1:’ 

Ba~Mng Committee ~epo~~: associated with. ~JAs legislation states ~:hat the 

Bark dec~sioe a.nd al ,::>f the case law embodied in ~:hat decision.;~s3 A~d the 

con~et’e~c¢ ,’epo~:t accompanyir~g GLBA also states (hat the preernpdo,2. 

sta~da~d fo~" state insm’an.ce sales laws was ~he s~:anda~’d set forth in the .Bd~r/e/.¢ 

This legjs]a0ve histoU st~’o*a~0y suppo~:t-s the posifioa that Cor~g-,’ess used 

t].,e phrase "prevent or signlfica*~fly ~ce~h~:e’~ as shor~J~a,:d t{:> codify’ the 

en~:i,:e Ia~’gett .[~auk case i~ the Gramm-Leach--Bliley Act, and this 

15 U,S.(L !i{ 6701(d)(2)(A) (S~pp. 201l), Not only is the [e}f;slad~,e languagc :Amost word 
f0~ word the sar~e~ b~t the Dodd-F~:~.~:k Act chose to ignore moi’e ~ece3:tt S~q:~eme Co~:rt 
p*:ee~:~:pth:m cases mIVO[ving the NBA ~t~d i~stead [rivoked_ t~e Ba~elt case, tO the i3:~terit to 
duplca[e ~:he Gr:~ntr~:~ I.,eac~-Bliley Act was J3ot the mo~ivf~tJ~g teas<m, [t wou]d have 

preemptive powe* of the NBA, s~,ch ;~s Wa~te~:s v, Wachovia Ba~:tk, N..A,, 550 ILS. t 
(2007) o~ Cuorno v. C[ea~i~:~g H<mse Ass’*~ 557 U.S. 5l 9 

S, RI]p, No, ~ 06-.44, at 13 (1999), 
1L}L Rep. No, 10t--434, at 156 57 (1999), 



interpretation is consistent vc4ch the GLBA case law}s~ Theregore, it is h:)g:kal 

to p~e~mme tlmc Congress had the same intent when it inserted almost the 
exact same hnguage in tl,e Dodd-.Frank Ac< This ~s especially persuasive in 
~0xt of the £act that the same (kmg~essk>nd Commktees were c~ie0y 
responsible fl.~ both the G~amm--I.eacb-Bliley Act and the DoddqM:ank Act. 

The statul:ory hnguage o~r the iudicia] review section oi: the Dodd-Fnmk 
Act amendment di~ecdy supports the view that a codi~cadon of Ba~ae# Ba~,k 

was h’~tended. Section i[ 044 o~ the Dodd--Frank Ac~ s~ates that a ~egui~don 
o~der issued by rhe Compt~olle~ preempti,g a state law should be uphdd by 

cou~t only i J: %ubstanda~ evidence, made on d~e ~ecord <:,{ the proceeding, 
supports the sped~ic ~nding ,’e;.~z~ding the preemption of sud~ p~ovision 
accordance with the legal standard of the decisff>n of the Supreme Court 

the United States in Ba,’,~e~ Ba~#k.’’zs~ It would be ff{c~gid !:by a cou~c 

~eview tDe snIiidency o~" an OCC preemption decision lbv comp~ance wkh 
~a~s, ae# *}~;vk if" ~he applicable standa.~d f~r .making d:m~: dete~Y~rfinaion is not 

Moreover, the pJnciples o[ s~:amtoW interpretation support the view 

Dodd-Frank codi~ed Ba~d/ Bav,{:~ The com~s have repeatedly dis~hvored 

decision~. As stated by the Supreme Court, "{jhe norma{ ride o{ 
const~uctkm is that ~f Congress intends ~br legislation to (:hang<: the 

interpretation of a judicially created concept, it make~ tbzt intent specif:ic/ 

The Supreme Court has held chat when Congress wants ~o oven’tde a judicial 
concep% i>~ <Sntentk)n would be clearly expressed, not ]eft to be c<)lJected 

to the ]egis]atbe history of the provision2s> 
Recent case law also su[_~por~s this view, consistendy treaOng t:be Dodd- 

i;rank Act as leavi,g the Ba~se,~/ l~a~,% p~eemption standard machanged. In 

~,.s ,%6 e.g,,, Associatiort o~ Banks in Ins. v, Duryec, 270 F,3d 397, 409 (6(h Cir, 2001) 
@ntet’predng tl:~e (;ramm--l,each--B]iley Act’s preemption statutory language to irmh~de the 

Dodd [:~rar~k Act {{ 1044, 12 U,S.C~ ~ 25b (Supp. 201 
Nohnd w Uni*ed States, 517 U,S, 535, 539 (1996)~ 
Ke~ v, Robirxso% 479 U,S, 36, 4’7 (1986)(ckation omitted), 
{-]ermh~g v, [iJnion Pac~ R,R, Co., 530 F,3d 1206, I2"16 (10th Ch’, 2008), 



}.J.]eve.nth Circuit reviewed a state law that p~cvents a nadona.l bznk from 

charging a check cashMg fhe to non-account holders.2~ The court co,~cluded 

there is a sig£ificant conflict between the state and fhd.era~ statutes ........ that 

the test fi:~ conflict p~eemptiot~/’%~ The court then applied the conflic~ 

p~eempfion principles discussed in Barmlt Ba,ak to its f:acts, and he]d that the 

state law was preemptd because it was M. %ubstanfial conflict" with C}CC 

M Clive > Bark ~;/ .:’lv~et#a,s~4 the U.S, District Court ~:,~ the Southern 

District ofWest Virgirfia held that t]:~e app~’opri.~te preemption standard under 

the Dodd-.Ftank Act amendments to tt~e NBA was tI~e conN.k:t p~eempdon 

.?tb@[;,m the U.S~ Dist~fict Cou~t fbr 0:~e Southern Distdct of lowa specii]caffy 
rejected the argument t]:~at the Dodd-Frank Act applies z more stringent 

preemption standard, stating instead that ’Xhe Dodd--}~~z~k Act did not 

materM]y alter the standaM i:or p~ee.mption.’~%~ 

hdd that a state disc]osure law was p~ee.mpted by the Nzti(mal Bank Act, 
i~te~p~eting the Dodd--F~ank Act ]angw, ge as z codi~qcadon ,:s~ the 

Ba~k case arxJ the t~adid<ma] preemp~on pincip]ea discussed therein. 

In sum, it appears c]ea~ that the Dodd-Frank Act did not modi~, the 

ti’ad]tiond 1%%1 standards fbr detertnb,.h~g J.{:’ state law ~s preempted, and that 

the leg{shdon s{mply codifies the B¢7~m~ Baak case. 

Baptisi:a v, JP Morgan Clnas~: Ea~ak, N.A., 640 E3d ! 194 (llth Ci~ 201 :l), 

The Dodd Fnm.k Act preemptioa anae~adment to the NBA was not in effe(:~ until July 21, 

2011, and thus the court use of that star~dard was premature. This does not dkninish 

B@/~sia, 640 tL3d :~t 119X 
The court also relied on 1:he Fi[i:h Ci~:cuit opinion in [~’eih Iq~j~ Ba~k~ ]~,A, u, ]a~:~e,r, 321 

F.3d 488, 491 (Sth Ci:r. 2003). ’This case p~:e-dated the Dodd Fr:mk Act, and the E]evend~ 
C~’cuJt’s *:etiatace c,n Jt ~s a~aother indication that: Jt did not ~icw the new langt~age as 

C]ine v. Bank d Am., N.A., 823 F. Supp. 2d 387 (S.D.W. Va. 2011). 
Un.h:ed St~:tes Bank Nat’t Ass’n v. Schippet, 8t2 F. Supp. 2d 963. 969 *:.t (S.D. Iowa 
20~) 
54 (}a], 4Ot 376, 385,393, 278 P.3d t 193, 1 198, 1204 
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C. Preemption Pursuant to Other Federal Law 

is tha~: the iaw is preempted by a provision of" ~deraI taw other than Th].e 

banks~ the es~ablishme~.~ of the Office <K" ti~e Comptrolle*" o£ the Cu.rrency, 

e~e regulation <ff the busi,~ess of nado,mI banks, a,:td the suthoJb~ ~o dissolve 

d~ese banks and plaice them into receivership. Title LXI] authorizes 

banks ~o "cm"W on the bush3ess of baakh’~g" a~<t to engage ~n acJvith~s 

"incidental" thereto]’~8 h a~so ],2£]u.des the authosty to opec:ate 

Howeve~ the NBA. ~s ,~ot ~he so]e s{:m,’ce of anti<re.a1 bank power. 

Natio~m] ba~lk at~tho~iV to sei] insurance in tow,~s with a popu]mJoe or: 5,000 

ba~k trust powers a~:e based on a p~oviskm ]r~. fi’{:esta~di~g [egis~adon enacted 
i~ 1952.27~ Perhaps most sig,ii~ca~0L the ax~hofity or: z n.ati.ona~ bank ~:o 

rrmke morgage loans is ,~ot k:mad i~ Th:]e LX[I, b~.:at 
Federal R.ese,:ve Act~:z’z4 "[’~ms, by the very terms o.i: the Dodd-Frank Act, 

not covered by the p~een:tpth:m ame~dment to d,e NBA.:~75 

The co,~dc~si<m that mortgage lending aatbodzed unde~ secd{:m 24 o£ the 

cove~ed by the preemption standard in the Dodd--Frar~k Act 

the i:~ct that other" pmviskms i,~ the Dodd--Frank Act specificdly 
secfio~q 24 of ~¢~e Federal Reserve Act.m~ As is discussed 5elow, the Dodd-- 

Dodd-F~’;mk Act ~ 1044, 12 U,S,Co ~ 25b (2011). 
12 U.EC. ~ 24 (20t 1). 

12 LLS,C, 5~ 24 (2.011), 

Nado*m~ J3a~k Act o~ ~962, l%b. L, No, 87-722, 76 StaL 668 (poh~th~g to lhe ~ct that 
prior to 1962. t*’v~st powm’s were authotb.ed by the 
t2 U,S.C0 ~ 371 (2006), 
.k.e a matm~ of age~cy discretion, the OCC may choose ~o comply with Doddq’:rank Act 
provisions whe*~ cor~side:d~:~g the ,elat~o~mhf.p of: state law to mortgage leading, even if not 
~’equh’ed by the statuto<? lang3*age, 

2?6 gvg" Dodd-P’ra*~k Act ~{ "1044, 12 I.LS,C~ {~ ,?,5~: (20]0) ("Thin 62 of the Revised Statutes 

and sectios 371 of d~[s title do s.ot , , . af:fec~ the applic~b~k-y o{ a~:~y State k~w to any 
st~bsidiaW OE: affi]iat:e of a ~;3t.io~xal bank .... 



201I.29i Most of- the. bwer courts t}~tlt have considered this question h~,ve 

CO~@ tO t}]e $9~(~ col~cl[1s~ol~,292 

However, one dis~~ict coul’t>s has takea th~ posk~on that the Dodd.- 

Fraak Act amendment is ~etro~ctive to July 21,201.0, the date o[ enactmemt. 

The bash For this posifioa is sectJoa 1043 o[ the Act, which provides that the 

Dodd--Frank Act p~eem.pdoa amendmen~s sha]] not a[[~ct the applkabflJty 
any OCC regulation, o~der, gc~.idance, or in~e~?retatkm regarding the 
applicability of state law to any contract em.erd into prior to July 21, 2010 
(the date of enactment),z°4 This secdon provides a corresponding 

~egulated by the OgFice oi:Thrifl: Supe,:vision (OTS), 2as 
The k)g;k~I Mteq~etadon o~ this gvand{?~the~" p~:ov~sion is that it 

idend(ying a finke g~:oup o{ contracts t].m.t will not be afl:ected by a~y chan~es 
to preemption that may occur after.July 2], 2011; i>r exa.mpb, du{:: to the 

t]aat preemption wi]] no longer apply to national bank subsidiaries and 

{::¢ that the ~%ccupzdon of the ~idd" theory will no longer be applicable to 

~egislaOve ].fin to%z% 

The courts that b~ve looked at tl,~s ~ssue have come to dif~]erent 

conclusions. As noted above, @~e S~xtb Cgca]t and most o~ the ~owe~ courts 

have ]m]d t~~at the Dodd-F~ank Act does not q)ply to transactions occu~Hng 

Molosky v. Washh~gton Mut., 664 I:’.3d 109, !l.3 (dth Ck. 2011) (’~[I’hrs preemptior~ 
1)*ovisions came into e~ct o~ july 2~, 201 !, ~md have no ~et~:o~ctive e[’~bct ~vh~ ~%Fed to 
the issues ~r~ tbb appeaL"). 
E4., Wl]liaras v. Wells Fargo Bank, N.A., No. 11-2t233, 201] WL 4901346, ~t a13 
Fin. Oct. I4~ 201I); Dav~s v. WoJd Say. Bank~ FSB, 806 F. Supp. 2d 159~ 172 

Setde v. WoHd Say. I3ank, Iv.S.B., No. ED CV tt--00800 MMM, 2012 WL 1026103, 
~14-15 (C.I). CaL Jan. t 1, 2012) (complsim: dismissal). 

494 [)odd Frank Act ~ 1043, ] 2 U.&C. 5553 (20I 0), 

appl~c~bi]ky o£ at:~y reguladot~., or’de< guk]ance:, o:t [nteU>retath~n p~:escdbed, issued, and 

cont:~:act entered ff~to on o~: before July 21, 2010, by natkmal basks, Feders! sav:ings 
as~.ociatiot~s, o~: subsidiaries the~:eo~ that ave reg3fls~cd and supervised by the Comptro]]er 
o£ the Cmt~tency o:t the 1)bettor o{" the O£~ce o£ T}~rift Supe~Js[os, :respcctbrdy,’~). 
S. t~EP. NO. II I ]7�’;, at ] 75 (20t0) ([ntcndit~g that secdon 1043 "provide[s] stability to 
cxie~t:ing cow, tracts" by p~:ese~,dt~g the appt[cabi]i~7 d OCC and OTS p:t’e(~mpt[ve :rulff~g~, 
comtta(:ts l:]7t;~.t we~:e ~:}a<[e beB~e dm ena(:m:mnt date of" Dodd Ft:ank). 



prior’ ~:o Jc~ly 21, 20:[ I.>:’ However, one; rece.n.t czse held thzt the Dodd--Frar~k 

p~eempdor~ language beczrne efff~ctive ~s of d.m date of: enzctment~ noting 

that secdon 1043 protects contracts in existence on or bei:ore such date.:’-gs 

c(mclusion; however~ the cou~t~s r~[iance on tt~Js case appears to be 

misplaced. In contcxt~ the C~,d~LT)~’er opinion w~s oMy d~scussi~g the 

app~cable date to determine if a contract is grandi~atl~ered: 

Section 1043 of d:~e Ace makes clear that tt,.e Act does not 

apply to co,~t~acts e~tered 

. ~ "lTte Act was eft>c0ve.July 21, 2010. U,.~.der s<::c0<m 1043, 

a%~ co~t~acts entered h~to o,.~ o~ be{bre that date. are not 
subjec~ to the new legislatior~) 

Read ir~ this ligl~t, it is clea~: that d~e C@elavd-i~u~ae~ case vw~s *~ot m~king a 

stateme,~t rega~di~g ~h¢ e~:c’cfive da~e of the Dodd-Frank Act generally, but 

i,~stead was ¢~plaiMr~g flint sectkm 104.3 was usi,~g the date of e,.3.actment to 

D. Periodic Re~qiew 

The Comptroller is directed to ~ev]ew, through a ~,::Mce and commer~t 
procedure, each p~eemptkm det:ermi~:ati<m.~ The review ~s ~<:~ take place 
wit]:~in the five-year period {b]io~{u~g the determination, and at least <race 
du~ing t]:~e succeeding ~ve-yea~ period. Afte~ c<mducd~g the review, the 
agency is to publish its decisi.ov~ to co,v:inue o-r rescir~.d the preemptior~ 
determination~ Any dedsio~.a to amend t]:~e determiaad(m, must first be 
published fo~ commer,.ts i,~. the Federal Register. Any derision to ~esci,~d 
preernpdo,.a detemair,.atio,~ does r~.ot have to be published ~or comment. 
Addido~a~y, the ()CC ~>ust publish a~ad update~ at least q~.~arter~y, a list of all. 
preernpdo~ dete~*Nnadons)°~ 

297 

298 

299 

302 

172. 
.Se,rib, No. ED CV 11 --00800 MMM, 2012 WL 1026103, at "14. 
CopeDt~d -Turrter v. We!Is Fargo Bank, 800 F. Supp, 2d 1I 32, 113%38 (D. ()r. 2011). 

,2 t;os.c, ~1 25t,@ 
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E. Occupation of the Field 

The I)odd--Frank Act amendment provides @mr the NBA "does not 

occupy the fidd in any area of State law,’~:~0:~ A s~milar amendment was made 

co d~e Home Owners’ Loan Act, app!icab]e ~o ~>derd savings associations.:~°4 

’N:~e NBA has never been construed to occupy the ~Nd of banMng 

regu.la~on~~°5 and the OCC has never taken d.,.at posiOonP°s Thus, the impact 

of ~his provision on natk)nai bank preemption is nil W]m~:he~ it has an 

impact on preemption ~or gederal savings associa0ons is beyond the scope o1: 

VIII. JUDICIAL REVIEW 

The Dodd--Frank Act ~mendment states th.~: ~ court: sl~ould not uphold 

an OCC p~eemption determina0on under the ’~p.revents or significanOy 

inte~es" standard, unless substantia~ evidence made on the record d ~he 

proceeding supports the ~equ~site 0ndiegs in accordance with vhe legal 

standard in Bar,,~et~* Ba~,k)°;’ Under the Administrative Procedure Ac~ 

~u[emakings and othe~ d{xerminadons are typkally ~eviewed under: one of two 

standards: @ the %ubstanJa] evid{mce~ standard, 
capicious" standard,s0s TypR:a]ly, but not a}ways, the %ubstandl evidence’~ 

~est is used when ~eview~ng agency acdons t~:~at a~e p~:edicated on facts 

developed th~oug-h a £orma] heafi,.%T)°~ Notice and comment rdemddng and 

agency ophion letters and other determina0ons t~adifionally are not subject 

to ~ev]ew under substantial evidence, but tather u.,ader the a~bitraU and 

12 U,S.C,A, !i 25b(b)(,-I) (2010) (rdb~:eacing 62 R,S. }i 5136C), 
Dodd--Ft’ank Act }~ 1046, 12 U.S~C.A, }; 1,465~) 
Aguayo v. United States Bank, 653 R3d 912, 921-22 (gth (;ir, 20It) (’"I%e OCC has 
explich]y avoided @ll t:mkt preernp~on in its ~x~[emaking and has not been granted 
find f:.~eemption by Congress/’). 

5 U.S~C, ~ 7�)6(2~ (2006) (the Admkisi:ra~ive Procedure Act p~ov/des six bases for 

as:h:[e zgency actbon, bur the %ubstanlJal evidence" standagd and the %:rbit~:a~7 

capNciot~s:" sta.~ada*’d are the most commor~ bases fbr rejecting agency detemiaation0‘ 

5 U.S.C, ~;~j 556, 557 (2006) (stating that a formal bex~:ing is one in wli:h pa~des are 

wknesse% the tmar~ng is presided over by an ~mpartial decision~maker, and tBe decision 

b:~sed. ~_ n tt~e reo)K{ devNo~ed, at. ~he bea~:ing), 



A. A,bitraW and Capricious Standard 

accorda~ce wJd~ law.’’s~ This sta~’~ta~d ~’equi~’es a~ age,’my to exa~i~e tlxe 

~eviewing ti~a~ expla~mtio,% a cou~’t n’mst co,~sides whet~e~ t}~e decisk)~ was 

IA]n age,~cy ru].e is a~’bi~:~-3.., am] {:api’kJov~s ~f ~he ~gem:y l~as 

co~mte-~’ to tBe evide~.ce be~iol’e t}~e age,scy, o~ is 
implac~.sible t~at it cap, not Be ascribed to a di~:~]ere,,.ce in view 
o~ tb.e ps:oduct o~ age~cy exper0se) 

C;~t’ap v. Pitts, 4ll U,S. 138 (1973) (b.okt:b:~g t,~at the substantiaJ evide~u::e ~:est was 
i~app~’op~iate fl:~’ court *’eview ~[ OCC <tete*:m~nat~o*~s, ;m<t. that the a~bit~:s~*’y sm<t 
capricious StaE~dm’(~. was ~:o })c used i~:tste~d)~ 

Motor Vehicles Mt:~s, w Sts~:t:e Fa~:m M*~t, Am:o. Ir~s,, ~63 U.S~ 29 (1983). 



Substantial Evidence Standard 

record hearing, unl~k-e notice and comment ru~emakkb~) and o~her 

decemJnaflons required to be made on the bas~s of a fbrmal heating may be 

se~: aside if the agency’s action is unsupported by substan0a[ evidenceP~s 

Subs~:an0al evidence is "more than a me~e sdnfilIa; i~ must be such ~devant 

evidence as a reasonabk mind migh~ accept as adequate to suppo~ a 

concl~asion.’’:~*~’ Evidence is not su.bstantiO to the extent it is ove~vhdmed by 

od:mr evidence, or if fl~e evidence constitutes mete conclusion. If an agency’s 

decision is supported by substantial evidence, ~he agency’s "determination 

must stand regardless of whether ~he ~eviewing couv~ would resolve the ~ssues 

of fhct in dispute difYcren@?’:~v As one cou~t of appeals noted, "[s]ubstanda~ 

evidence review gbes the agency the benefit of the doub% since it requires 

not the degree of evidence which satisfies the court that the requisite fh.ct 

e_xists~ but merely fl~e degree w~ich codd satisfy a ~easo,mble fact finden":~*s 

Under the subsmnOaI evidence tes% the scope of the review is limited to dte 

t:kctud record generated in ~he fbrmd headng. 

C. Application of Substantial Evidence Test to Preemption 
Determinations 

While the APA. provides dmt the substantial evidence test only appIies to 

actions p~emised on a fi::,~r~a] hearing, there are rmmerous instances in which 

Congress has sped~Scalty provided tBat k~form~ agency actions, ir~cluding 

nodce and commer~t r~Aemakir~g, are to be ~evJewed under the substantia~ 

evidence standard)~9 ha these situations, courts have often interpreted the 

two standards as being essentia!]y the same when c<msidering the basis ~k)~ an 

agency’s acdon~ 

Gow;’,vo~a; the D.<L Court of Appeals stated that tl~e disdncdon between the 

two standards is "largdy semamic," and that the provisions in 0ae Federa! 

Richardson v. Perales, 402 U.S. 389 (.’1971). 

Bogle v. Sullivma, 998 F.2d 342, 34’7 (6th Ci~ !993). 

Wilso~a Air Center v~ Fede~a! .Aviation Adn-tm., 372 F.3d 80’7, 813 (6th Cir. 2004). 

l!Lg., 12 t.J.S.C. ~ 1848 (regarding the Federa] Reserve Bosh-I); 15 I[LS.C..~ 57(a), 1193, 
1262 (regarditag .’ffae Fe.:]era] T~ade Commission); 29 U.S.C. !i 655(0 (mgardit~g 



Re.serve Act sped~!dng review o~ the F’ede~°d Rese~,~e Board’s determinations 

unde~ ~he s~bs~:antial evk~ence test ~’equi~es ~:~.o mo~:’e t:h~n, a ~:eview under the 

arbit.~:aU and capricious test)z° 

One di.fference between the two standards conc~m.s the scope oF ~:he 

documerus be[ore the cou.rt f~>t" pu,:poses oi: i~:s review. The 

evidence ~:est: is t~sualty based on ~ review oi: a f0~m~l .hea~ing reco~’d, wl~ile 

the "avbitraU and capricio~s" test is based on a review ot: al.] of i:i~e evidence 

be~b~’e ff~e agency deciskm.-m@e~ when the det:em~ination was .made, Since 

the OCC preemption determinations a~’e not veq3~i~ed to i:bl.low a fbm~a! 

hea~ing, it: is not dear if the ~se o~ the "subst:tnfial evidence" ~est will limit 

,’ecord t}~at a cou~t re’ill review, Argaablv, tt~e record of the p~:oceedmg 

bd:bre him when he or she makes t:he p~:eempfion decision. 
In sho~t, ff~e use <::,g "st~bs~:andal evidence," ,:at:her tl-,an "arbiwary and 

capricious" is not likely to ~est~h in a meaningfh[ difference in tl-,e scope 

outcome of cou~t reviews of OCC p~eemp~:ion detem~ivmOons. 

Deference 

The Dodd--F~ank Act amendment to tl~e NBA p,’ovides vha~ ~ court 
reviewing an OCC p,:eemption detem~ina@:~n "sha]l assess ~he validity <::,~ such 
detem~ina~k:m depending npon the thoroughness evident in ~he consideration 
of the agency, the validiw of @~e reasoning o~ ~he a~gency, the consistency with 

otbe~" valid determinafion~ made by the agency, and otBer ~ccors that ~:he 
cou~t finds pe,:suasive a,~d ~’devar~t.’’-~’~ Tb]s standard is a codification of d~e 
deference affo,:ded in the case o~ .Ykidman~ > .f~?~i) d>’ C0.,:~2~ a,-~d is ogten 
~efe~’red to as "S~;da;ore de~kzence," 

Associat:k~n o( Data Processing Serv, O~:g. v. Bo~d oF (3ovemo~:s:, 7’15 lZ2d ~:1’7’7, 684 
~’D.C. (i;i~:. 19L4) cii:atiom~ omitted~ 

~25 12 U S,C { 251 (h)G’(A’ ;’2010’. 
~.~’z Skki.more v. Swif".’. &: Co. 32 } U S. 13g. 139 (1944), 



in a ~easoo.able fi~shion,s~s ’I’hus~ i{ a state,re is rm~b]guous, ;,nd Jf the 

impM.nc~dog agency’s construction is reas{::¢~ble, (;b~.’m~ requires r~. isdc~l 

cou~t to ~ccept the agency’s co~lstruction o~ t~e statut% even i~: t]m agency’s 
~eading d}~e~s ~om what the court bdJeves is the best statutory 

I~ Ui~k~d 3’m~es s,, M~ad Ci~,?t~r~io~, the. court ~Jmited the ~.~.se o{" d~,’~;m~’ 
4de.fence to instances where ’ft appears that Congress ddega~ed ~u~horJty to 
the agency ~e~e~a~y to make rdes can7ing the ~o~ce of law, and d:m~ the 
~gency i~terp~et~ti()n d~iming- de~e~en(:e w~s promulgmed in d~e exercise o~ 

that and~ority.’’s::s The Com’t used the OCC as an example of an agency 

whose determinations are owed d))e,,t~v deference: ’%e Comptroller o~" the 
Cm’rency is cha~ged wM~ the enfbrcement of banking laws to at, extent that 

warrants the h’woca0on o.f [the d’hes,~>v rule d de~>renccJ with respect: to his 

deliberative conclusk>ns as to the meaning o£ these laws2’s~ 

When iI: com{;s 1o preen)ptJon dete~minations~ additional 

t:[mt ager~cy regu]a~ons with the {orce o£ law can preempt conf:~Jcdng state 

tMc a Department o{ ’].]’ansportatJoo ~egularion did not preempt state law 

because the -ru]emakin~ ~eco~d disclosed no preemptive intent.:<> 

.g.,~’~.’~e, the Supreme Court held that agency det:em~inadons 

~’<::~-u]atJons such as k~g~l op~nk)ns and p~eamble nmte~ial that conclude that ~. 

smte law is p~eempted, wJ]] be revkrwed under the .Sk/~:b~ot; rules,s:> [-towever~ 

if Congress specJficaIIy authorized the agency to make preemption 
determinations, the usual C}e,,m~_deR~.~ence rules apply. 

As noted eaiier, both the i 994. Rie~le--Nea]. Interstate BanFfing Ef:fidency 

Act, and the Dodd-Frank Act >.~.thorize the OCC to make p,’eempt-ion 

CFcvron [LS.A.v. Natm:d Res. Deft Cound[~ 4.67 [_LS. 837,843 (1984). 
Nath:ma] Cable &: Telecomrn. Ass’n ~, Brand X Intemet Se*~<, 545 l ].S. 967, 980 (2005), 

grated S~ates v. Mead Corp,, 533 [LS. 2!8,226 27 (2010). 
M, a~ 23I (quoJng Na/i~v.,’lb~,k at 256--257). Bai ,tee CMm0 (hoh:Ii~g that no de[h~erme 
should be ~ven ~o a.n <)CC *’eguladon Jn~etp~etk~g the Nadona] Bsak Act -whe~:e the 
(]}oust [~lt that the intm~tctadon was um’e~sonabJc), 

Grief v. American t tonda Motor~ 529 U,S, 86 

Wi~i~m~sor~ v, Mazd~t Motor of" Am~ 131 S.Ct, ] 131 (20I 1), 
"<~;yeth v, Levirm, 555 [J,S, 555~ 577 (2009), 



determinat.k>ns.>° °I"hetetPore, it ~ppears that the (.)CC should t)e ent]ded ~:o 

<..;he~r0~a de~erer~ce for ks preemption deten.~inatk>ns, whether in the fb~m of" 
regulations or h~gd opinions. The Dodd--Frank Act, by ~mposing the 

Skidmore standard on OCC p~eemptk>n determ.~nat{on% thus changes 

degerence dmt the courts will gj.ve the OCC wkh respect ~o the specific iegal 
question of whether state law Mmpers, ~%ust~ates the purpose, impede% 

obsm~cts, or otherwise inteti%’res with the NBA and lmplemendng 

reguhOons. 
On the othe~ hand, the Dodd--F~ank Act amendment states @mh except 

.for p~eenapdon d.e~:emahmtions, nothing in the amendment to the NBA 

M:R~cts ~:he dd%~ence aff}.rrded to OCC determinations regarding the rneanin~ 

word% C7~e~.,,~u deihrence will continue to apply to the OCC% 

of national bank powers. Since p~eempdon decMons a~e based on a conf~c~ 

bee, veen state ~zw and £ede.ra] hw, once the ComptroIk:~ determk~es tha~ 

Nadonai Bm~k Act au~:horizes a pardcuJ.as: act-ivky, p~oduct or service, the 

preemption derision wilI, in many cases~ lo@ca]ly kJ]ow. Thus, retaining 

d}evr~,v defk~ence wkh ~:espect ~:o the ~ntevpretat~on of the Nat.ionaJ Bank Ac~ 

wi~ be a key deme,K in ~’t~tu~e p~eempfion disputes. 

IX. OCC RIgVISION OF ITS PREEMPTION R~IGULATION 

A, Revised P,eemption Regulation Proposal 

On May 26, 2@ I, the OCC pub]ished a nodce d proposal ru]emak]n~ 
to impb.nw.nt some o{ the m~endments made by the Dodd--Frm~k Ac:t.:~:~ 

Wkh regard to preemptkm, the. preambh~ re-viewed the ]egis]a~:b’e his~:ory 

secdon 1044 and concluded ~:l~ac the intent of the Dodd--Frank Act was to 

apply the con.@ict preemptiot~ standard use.d by the Supreme Cou~t h~ 

Ba,ak.:’as The NPR went <m to at.ace that since dqe Dodd--Frank Act preserved 

the Ba,’~,~tt Ba,~’k preemption, ~:he OCC’s rules ~nd pJo~ preemption 

de¢:en.Mnations wet’e preservedP~4 Neve~chdess, in order to "avoid 

arnb~gukies and misut~derstandings~’ the NPR proposed removing the 

ss0 See sg¢ra Secdori 
:’,s~ I2 U,.SXZ ~ 25b(~.~)(D([-?,) (2010). 
as2 ()[:flce o[’TbriR Supervision ]}~tcgnit[on; Dodd-Fmnk Act ]mp[ernenrat~on~ 76 Fed. Reg, 

30557 ~:oposed May 26~ 2011) 0o be codified ;tt 12 C.F.R. pts, 4, 5, 7, 8, 28:, 3,-[), 
ass [d, ~t 30562, 

ss,~ [~, r~t 30563, 



posi0<m that t]:is c]~a~ge would not i~ave s~bstaiw.ive e~]%c% because O~e 

in e~iZct:~’:~ The NPR also proposed ~o retdn the ]~st of Upes of laws tl~at 
were preempt:ed or r~ot: preempted. 

IS. Final Rule Revising Preemption Regulation 

preempt:kin ru].e.>~ The Nnal ~egu]adon again stated that the Dodd--.Frank Act 

codified ~a~’el! Ba~k and does not establish a next’ p~’eemption 

The fiaal r~:~lc also deleted the phrase %:::,bst~uct, impak, or 

However, ~n a ~’a~:l~e~ dramatic change of posiflon~ the OCC 

recognized that the ’%bscmct impair or conditior~." ~tandard may not have 

been entirely co~sistent with Batve~ Batik/#° The OCC warned that 

detem~ir~ations that relied exclusive]y or~ t~at star~da~d seed to be reevdv~ated: 

To the exte,K that ar~ existing preemptkm precedem is 

exch_~sivNy ~eBant on the p}~asc %brcructs, impairs, or 

believe that validity of the precedent wo@d ,aeed to be 
~eexamined ~<~ ascerta{n whether ~he determinado,a is 

consistem: wifa the &~r~eXX co~aflict preem.ptbn analysis as 
disc~.~ssed above. ?’’~ 

The ()CC stated that it had sot identi.f:ied aiay prior agetacy iss~.,ed 

p~eemption p~ecedent that rested so}ely on the ’R~bstruct-, impa~.r or 

conditio~£’ ~brmula~onP<: The OCC did eot <~vahamte whether there have 



condition’~ 

T~e find regulation made no c}m~.~ge wkh respect to ~he categories o{" 

laws d~at a~e preempted u~de~ the wie. The OCC expia~ned t~at these 

catego.ies of taws are included as p~ee.mpted based on the agency’s 

co~cJusion d~ar tt-my ~re preempted by ~pp].ication of: N:~e .Ba~a’e~’,P 

standard)~> ’Nm ride also sta~es that OCC ~egdations roaring to 

bali charge%34"* a@astable rate mo~gzges~s4s and debt ca~.~cdlation 

X0 CONCLUSION 

In 1863, the Nadona[ Bank Act estab!.ished a system fbr the federal 

cbartcri&g and reguIatkm of baulking insLirutions, with the ]mvnt ~o have a 

nati<:~naI system supersede sta~e banks. E{tb~ts by the states to prevent this 

res-ult and to apply s~:ate resticd(ms ~o nationa~ ba,~ks, ]ed to a (:ond,auing 

debate over the preemptive effect of the Nation.aN Bali Act over tIae past 150 

yea~s. 

preemptk>n ~eguaado,as issued by the OCC com:ributed sigrificanfly to ttae 

isky mortgage lending p~acdces tt~.at led ~<) ti:te f~nanda] cisis. In particular, 

it is a~gued tha~ the ()CC preempted stare %~d-p.~datoU" lend~.~g b~a~s 

without proriding an e@%ctive national stm’~da~d to prevent abusive mortgage 

lending practices. 

co~rect Nadonal b:mks were largdy p~eveeted from engagiag i~ p~edatory 

]eroding with subpime ie~<tirg, The state anti--predmory ].eroding ]aws were 

aimed at abusive ]ending p~actJces, character~sic of ,::m~y a ~:acdon of the total 

subprime ]oar, s made. ~Respo~sible" subpr~me ~e~dir~g was encouraged by 

both the s~ates and Federal Govemmem: as a means of’ i,.;crea@~g home 

343 

s,~4 12 (}.I£R, !i 7,4002. 

;;,~r 76 Fed_. Reg. 43554 



p~]ces began to collapse, these "responsible suhpJme loans" began to 

massbely def:at~% inh~ath~g the firmr~cia! cfis~s. 

The ove~vhelming ma}o~i~, of subprime loans -were originated by sta~e 

l’egula~:ed and state chartered entities. These entities were not subject to 

preempt~o.a. Many conglomerates thac had national, bank subsidiaries chose 
state--regdated a~’~lJaces to o~igirmte subpfime loans, to avoid the mo~e 

stfingc~t unde~,fiting standards imposed by the OCC. 

The Dodd--Frank Act amended the NBA to i,~dude specific a~:~hority for 
the OCC to p~eempt stat:e consumer i:i~mnce laws. Some m"gue that this 

am{mdment app]ies a new and rm.trow standard fbr finding s~.~c]:~ a state ].aw 

p~eempted, f--~owever, based on a review o~ ~he stamtoU ]angtmge, its 

]egislafive ]:~istow, cannons o}" statutory tonal:ruction, and teJcvant case law, 

this article concludes that the Dod{~--Ftank Act does not make any mateiaI 

change in the IegaI standa~’d f:or preemption undei" the NBA. Othe~ changes 

made by the Dodd--Fra,.~.k Act with ~espect t.o .natk)rml bank preempfior~ relate 

ce~tain new p~ocedures on the OCC when making a p~eempfion 



From: 

Sent: 

To: 

Subject: 

LiMa Combs <linda~morrisoncombs.comv 

Tuesday, February. 12, 2013 11:55 AM 

Broome, Li s~ L <lbroome@emml.unc.edu> 

FW: WOB Board Vacancies 

Lissa, 

I expect you know about this initiative .... But, if not, wanted to be sure you did .... Most of these appear 
to be govt boards or non-profits, with only a few corporate openings. I contacted the WOB Director and 
asked if the companies who registered with the WOB site were prevented from accepting anyone other 
than Australian nationals for the corporate positions .... but her answer was less than satisfactory ..... 
"one would need to contact each company to determine such." 

I think I recall that you may have had a speaking engagement in Australia sometime last year---but 
have no idea if it was at all related to this particular initiative. 

Best, 
Linda 

...... Forwarded Message 

From: <vacancies@womenonboards.orq.au > 
To: < linda @morrisoncombs.com> 
Subject: WOB Board Vacancies 

Dr Linda Combs MorrisonCombs 

Dear Linda 

Women on Boards Vacancies - Wednesday 13 February 

Do one of the following board vacancies match your profile? Ensuring your profile is complete and up- 
to-date allows us to provide you with the closest matching vacancies. 

Subscribe now at http:/!www.womenonboards.org.au!my!dashboard to create a profile and access all 
board positions. 

New Vacancies (7) 

Expressions of Interest Advisory Board (5 positions), Other, National 

<http://www.womenonboards.orq.au/my/profile/positions-view?record id=2930> Arts/ Sport/ Recreation, 
Unpaid m : 293< closes 08-03-2013 
Panel members, Incorporated Entity, National <http://www.womenonboards.org.au/my/profile/positions-view? 

record id=2944> Primary Industry, Paid ID : 2944, Closes 12-03-2013 
Director, Board Member, Not-for-Profit, National <http://www.womenonboards.org.au/my/profile/positions-view? 

record id=2960> Health Care / Social Assistance, Unpaid ID : 2960, Closes 31-03-2013 
Company Secretary, Not-for-Profit, National <http://www.womenonboards.org.au/my/profilelpositions-view? 

record id=2961> Health Care / Social Assistance, Unpaid ID : 2961, Closes 31-03-2013 
Director or Alternate Director, Private Ply Ltd, NSW <http://www.womenonboards.org.aulmy/profile/positions= 

view?record id=2940> Banking / Financial Services / Insurance, Paid ~D : 2940, Closes 22-02-2013 
Non-executive Director, Not-for-Profit, QLD <http://www.womenonboards.org.au/my/profile/positions-view? 

record id=2954> Education / Training, Expenses ID : 2954, Closes 22-02-2013 

External Committee Member, Not-for-Profit, QLD <http://www.womenonboards.orc].au/my/profile/positions-view? 

record id=2939> Health Care / Social Assistance, Expenses IO : 2939, Closes 08-03-2013 

Current Vacancies (19) 

Board Member, Not-for-Profit, National <http://www.womenonboards.org.au/my/profilelpositions=view? 

record id=2905> Expenses ID : 2905, Closes 12-02-2013 

Board Member, Not-for-Profit, National <http:/lwww.womenonboards.org.au/my/profile/positions-view? 



record id=2906> Expenses ~D : 2906, Closes 12-02-2013 
Independent member, Audit Committee, Not-for-Profit, National 

<http://www.womenonboards.orq.au/my/profile/positions-view?record id=2857> Scientific / Technical 
Services, Expenses ~D : 2857, Closes 17-02-2013 
Scholarships for employees of NFPs, Not-for-Profit, National 

<http://www.womenonboards.orq.au/my/profile/positions-view?record id=2859> Paid ~D : 2859, C~oses 18-02-2013 
Member, Australian Government, National <http://www.womenonboards.orq.au/my/profile/positions-view? 
record id=2836> Health Care / Social Assistance, Paid ~D : 2836, c~oses 22-02-2013 
Director, Incorporated Entity, National <http://www.womenonboards.orq.au/my/profile/positions-view? 

record id=2918> Primary Industry, Paid ~D : 2918, Closes 22-02-2013 

Board Member, Incorporated Entity, National <http://www.womenonboards.orq.au/my/profile/positions-view? 

record id=2861> Commercial / Professional Services, Expenses ~D : 2861, Closes 25-02-2013 
Practitioner member, Australian Government, National <http://www.womenonboards.org.au/my/profile/positions- 

view?record id=2921> Government / Public Administration, Paid [D : 2921, Closes 25-02-2013 
Appointed Director, Not-for-Profit, National <http://www.womenonboards.orq.au/my/profile/positions-view? 

record id=2917> Arts / Sport / Recreation, Expenses ID : 2917, Closes 03-03-2013 

Non Executive Director, ~rncorporated Entity, National <http://www.womenonboards.org.au/my/profile/positions= 

view?record id=2860> Commercial / Professional Services, Expenses ~O : 2860, Closes 11-03-2013 
Panel member, Local Government, NSW <http://www.womenonboards.orq.au/my/profile/positions-view? 

record id=2867> GovernmenL / Public AdminisLraLion, Paid ~D : 2867, Closes 15-02-2013 
Members (2), State Government, NSW <http://www.womenonboards.orq.au/my/profile/positions-view? 

record id=2914> Primary Tndustw, Paid ~D : 2914, c~oses 01-03-2013 
Independent Director, Private Pty Ltd, VIC <http://www.womenonboards.orq.au/my/profile/positions-view? 

record id=2880> Hospitality ! Tourism, Expenses ~D : 2880, c=oses 15-02-2013 
Members, Statutory Authority, VIC <http://www.womenonboards.orq.au/my/profile/positions-view? 
record id=2885> Arts / Sport / Recreation, Paid ~D : 2885, closes 15-02-2013 
Directors (many), Incorporated Entity, VIC <http://www.womenonboards.orq.au/my/profile/positions-view? 

record id=2915> Arts / Sport / Recreation, Paid ~D : 2915, Closes 18-02-2013 
Directors (6+), State Government, VIC <http://www.womenonboards.or~!.au/my/profile/positions-view? 

record id=2919> Government / Public Administration, Paid ~D : 2919, Closes 18-02-2013 
Members, State Government, VIC <http://www.womenonboards.or.q.au/my/profile/positions-view? 

record id=2834> Arts / Sport / Recreation, Unpaid ]D : 2834, Closes 25-02-2013 

Board member, Not-for-Profit, VZC <http’-//www,womenonboards,orq,au/my/profile/positions-view? 

record id=2855> Arts / Sport / Recreation, Unpaid [D : 2855, Closes 16-03-2013 
Director, Public Unlisted, QLD <http://www,womenonboards,org,au/my/profile/positions-view?record id=2916> 

Health Care / Social Assistance, Unpaid ID : 2916, Closes 22-02-2013 

Kind Regards Women on Boards 

© WOB Pty Ltd I Unsubscribe <http:l’l’www.womenonboards.orq.au/my/bulk email/subscriptions?ukey=751eb2a3f513454f1215412a42043717> 

WOB Pty Ltd <http:/!www.womenonboards.orq.au!> I Powered by Cirql <http://www.cirql.com/> 

...... End of Forwarded Message 



FFom: 

Sent: 

To: 

Subject: 

Attach: 

Raymond Natter <RNatte@barnett- sivon.com> 

Thursday, February 14, 2013 9:39 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Preemption a~d Remittances 

VLBR.Preemption.Article.PDF; Relnittance paper Feb 7.2013.docx 

Hello Lissa, 

I am attaching the official law review PDF of my preemption article. I hope you can use it in your classroom. 

I am also attaching a much shorter piece I wrote relating to remittance regulations. I would like to submit this piece, but not sure where. 

If you have any ideas for journals that would be interested in this more specialized topic, I would love to know. 

Thanks in advance, 

Ray 



LEADERSHIP PROFILE 

Southern  verty 
Center 

Chief Business Officer 
Southern Poverty Law Center 
Montgomery, Alabama 

"Fighting Hate - Teaching Tolerance - Seeking Justice" 

THE ORGANIZATION 

The Southern Poverty Law Center (SPLC) is 

a giant in its field. Formed in 1971 with the 
goal of making the promise of the civil rights 

movement a reality, SPLC has in the 

decades since developed an international 
reputation for cutting-edge advocacy, 

litigation and education in its commitment 

to fight hate, teach tolerance and seek 
justice for the most vulnerable members of 
our society. 

The SPLC was cofounded in Montgomery, Alabama, by Morris DeesI and Joe 
Levin.2 Mr. Dees has been the SPLC’s chief trial attorney since inception, in 
which role he and his colleagues have won many groundbreaking civil rights 

cases. Mr. Levin continues his service as the SPLC’s general counsel for its 
internal legal affairs. Since 2003, the SPLC has been led by Richard Cohen,3 a 

prominent litigator who has been with SPLC since 1986. 

1 http: / iwww.splcenter.org!who-we-are !leadershipimorris-dees 

~ http:/iwww.splcenter.orgibiosijoseph-j-levirt-jr 
~ -.h..t.~.t.R;~/.~/.~.~...~.s..‘R~.~.c....e.L.n...t....e~.r.~:~..~.~.r.g/.~.w....~.1..~.~.-....W..~~d~N~ j ric h ~ d - c o h en 
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From the very beginning, Messrs. Dees and Levin and their colleagues tackled 

some of the toughest legal issues of the day, and the SPLC has won many 
landmark legal victories on behalf of the exploited, the powerless and the 

forgotten. Along the way, they took on--and beat--some of most notorious 

hate groups of the era. As noted on SPLC’s website, 

Our lawsuits have toppled institutional racism in the 
South. bankrupted some of the nation’s most violent white 
supremacist groups and won justice for exploited workers. 
abused prison inmates, disabled children and other victims of 
discrimination.4 

A detailed history of the SPLC’s journey can be found here.a 

Southern Poverty Law Center built its initial reputation largely through its 

bold, inventive legal work, and it continues to tackle some of the thorniest 

issues of the day. Just last month, for example, SPLC 
filed suit in federal court on behalf of a military veteran 
whose same-sex spouse had been denied health 

benefits by the Veteran’s Administration, even though 

the couple was la~vfully married under California law. 

SPLC is also highly sought after as an educational 

resource for law enforcement agencies, schools and 
the general public on issues of tolerance, social justice 

and inclusion. In addition to its use of the legal 

system, the SPLC pursues its mission through three 
other principal vehicles: 

The Intelligence l~r~je¢t, Southern Poverty Law Center’s program for 

monitoring and exposing hate and extremist activity nationwide. Earlier 
this month, the project’s annual count of hate and extremist groups 

again made the national headlines.~ 

The project’s award-winning publication, Intelligence Report, is essential 
reading for law enforcement agencies, the media and those in the general 
public concerned about the impact--actual and potential--such 

extremists have on civil society. (Lest you think your area may be 

4 http:/iw~vw.spl.center.orgiwho-we-are 

<~ http: / / www. nytimes, corn/2012 / 03 / 08 / us/number- of-us-hate-groups- on-the-rise-report- 
says.html?scp= l&sq= southern%20poverty%2Olaw%20&st= cse 
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immune to such forces, consult SPLC’s Hate Map,7 ~vhich lists by name 

and location the hate groups known to be operating across the country.) 

Teaching Tolerance, SPLC’s national educational program fostering 

inclusive and nurturing school environments. A leading provider of anti- 

bias education resources, Teaching Tolerance publishes periodicals, 
multimedia teaching kits, online curricula and professional development 
resources utilized by thousands of schools nationwide. 

The project’s magazine, Teaching Tolerance, has been 

awarded the highest honors for educational publishing, 
and its classroom-length documentary films have won 

two Oscars and an Emmy. A sampling of such resources 

can be found here.8 

The Civil Rights Memorial and the adjacent Memorial 

Center, honoring the achievement and memory of those 
who gave their lives pursuing civil rights, with special focus on the period 

from 1954 (Brown v. Board of Education) to 1968 (the assassination of 
Dr. Martin Luther King). 

Created by Maya Lin, designer of the Vietnam Memorial in Washington, 

DC, the Civil Rights Memorial was dedicated by the SPLC in 

1989 and is located across the street from SPLC’s 
headquarters, just around the corner from the church 

Dr. King pastored during the Montgomery Bus Boycott 

of 1955-56. 

The SPLC employs a staff of just over 200 in its 

Montgomery headquarters and in local offices in four 

other southern cities: Atlanta, New Orleans, Miami 
and Jackson, Miss. Its operating budget of just under 
$35 million is provided exclusively through 

donations.~ All of SPLC’s programs are offered at no 

cost to participants and its clients, and any monetary 
rewards resulting from its legal actions inure to the 

benefit of the plaintiffs, never to SPLC. 

Its long-term sustainability is reinforced by the SPLC’s endowment, a special, 

board-designated fund established to support future work, which at the end of 
fiscal 2011 stood at $224 million. Historically as innovative in its fundraising 

s httla;i / www. tolerance, org! 

¢ http:/iwww, splcenter.orgiwho-we-are !financial-information 
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as it has been in its litigation and programs, SPLC is widely recognized for its 
successful development programs. 

Southern Poverty Law Center is governed by a diverse board of lawyers, 
business executives, and social activists who share a deep commitment to 

SPLC’s mission. 

THE OPPORTUNITY 
As a mission-based nonprofit, Southern Poverty Law Center is an exceptional 

place. Internationally known for its tolerance education programs, its legal 
victories against white supremacists and its tracking of hate groups, SPLC is 

intellectually rigorous and programmatically creative. Year after year, it has 

attracted exceptional talent to its cause. 

Operationally, SPLC is ready for a new infusion of administrative leadership. 

The organization has grown significantly in recent years, especially on the 

programmatic front--going from 138 employees and a single office in 2005 to 

205 employees in five locations today--and its 
reliance on technology7 has increased exponentially. 

Its administrative structure and operational 
capacity, however, have not kept pace with its 

programmatic or technological growth. 

Accordingly, the SPLC’s board, President and senior 

staff have coalesced around a shared priority: 
Identify and attract a Chief Business Officer who 
can help marshall the considerable operational, 

financial and administrative resources of the SPLC 

into a cohesive, collaborative whole that will magnify 

SPLC’s programmatic impact and leverage its 

commitment to excellence in all that it tackles. 
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THE RELATiONSHiPS 

Reporting to the SPLC’s President, the Chief Business Officer (CBO) will be a 

key member of the senior leadership team and an important resource and 

advisor to the President and senior colleagues. As can be expected in an 
organization known for backing bold ambitions with first-rate intellect, the 

CBO will be central to SPLC’s organizational evolution and development of a 

more collaborative approach to administrative, financial and information 
systems and structure to support SPLC’s expansive programmatic goals. 

SPLC’s organizational structure is constantly evolving, although future changes 
are likely to represent refinements rather than fundamental shifts in programs 

or concept. At present, the CBO can expect the following principal 

interactions: 
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THE LOCATION 

The Chief Business Officer will be based at Southern 

Poverty Law Center’s headquarters in downtown 

Montgomery, Alabama. The capital of Alabama and a 
center of civil rights activities for decades, Montgomery 

is "steeped in history, tested by rebellion and always 

courageous and changing." lO 

A self-directed executive operating with substantial 

latitude, the Chief Business Officer can be expected to tackle several significant 

challenges simultaneously: 

Administrative management: The Southern Poverty La~v Center is part 

professional services firm, part publishing house, part teaching vehicle 
and part advocacy organization. With revenues of $35 million, a 

nationwide donor base, and an endowment of $224 million, it is a 
substantial enterprise whose operational capacity has not kept pace with 
its programmatic expansion. 

As business partner to the CEO and a key 
collaborator with other members of senior 

management, the Chief Business Officer will be 

expected to model an approach to internal 

management that invites participation, buy-in 

and collaboration. 

Information management: Southern 

Poverty Law Center is an information machine. 

..... and some externally hosted--are integral to its 
operations. The staff is spread cross five states 

and is frequently on the road. As it deals with 

the explosion of technology and its information management needs, the 

SPLC is experiencing growing pains and the need to integrate, though 
not necessarily consolidate, its technology systems. The CBO must 

ensure the technical resources are sufficient to the mission while helping 

to create or strengthen a customer-centric approach to service. 

10 http:/iw~,.montgomerychamber.comipage.aspx?pid=325 
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Cross-functional collaboration: Like many successful entrepreneurial 
enterprises, SPLC sometimes finds its operations siloed, even as 
individual managers and departments clamor for more collaboration. 
The CBO must manage the immediate portfolio of responsibilities-- 
finance, admin, IT, donor services, HR and security--with focus, 
intentionality and decisiveness, while modeling a spirit of collaboration 
on common goals and organization-wide systems. 

Internal integration: In an organization blessed ~vith so much 

intellectual capital, the ability to meld differing viewpoints into an 
implementable agenda is a treasured quality. The new Chief Business 

Officer has a special opportunity to help bring focus to discussions on 

operational strategy, internal communications and management 
processes, thereby ensuring that the effectiveness of the SPLC’s business 

practices mirrors the effectiveness of its advocacy, litigation and 

education initiatives. 

None of the parts of the SPLC under the Chief Business Officer’s purview-- 

financial management and reporting, risk management, technological leverage, 
organizational development, strategy and security (a special consideration 

given the vitriol often spouted by targets of investigation)--can thrive in 

isolation. How the pieces integrate with each other and with the programmatic 

units will influence success for years to come. 

THE CANDIDATE 

The ideal candidate to become the Chief Business Officer of Southern Poverty 
Law Center will be a seasoned operations manager with proven ability" to bring 

business leadership and operating cohesion to a sprawling organization where 

intellectual capital is the chief currency. Although SPLC is open to executives 
whose management experience has been gained in either nonprofit or for-profit 

settings (or both), evidence of a strong commitment to SPLC’s core mission and 

values will be a prerequisite for serious consideration. 

The client seeks a Chief Business Officer with a significant history of increasing 

organizational effectiveness in settings where intellectual rigor, passion and a 

collaborative work style were honored ................................................................... 

traits. 

The ideal candidate will offer 

A broad operating perspective, with 

demonstrated acumen in cross- 
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functional leadership and collaboration, especially involving finance, 

technology and human resources management 

An adaptable management style, likely gained from having managed a 

diverse portfolio of activities, business lines or projects 

The intellect and nimbleness to excel in a complex, fast-moving context 

involving multiple sites, stakeholders and revenue streams 

Success leading large-scale initiatives, change management and culture 

shifts 

Superior ability to conceptualize, articulate and communicate key issues 

and concepts in broadly accessible terms 

Clarity--in communications, expectations, 

accountability and feedback 

Experience directing and implementing new 

systems, processes and technology to enhance 

overall operations and effectiveness, balanced with 

a genuine sensitivity to the people issues involved 

Proven capacity for collaborative leadership; 

an approach to management that is 
simultaneously consultative and yet decisive 

Respect for technology and its increasing 

role in expanding impact and connectedness 

A record of building and mentoring--but not 
micromanaging--high-performing teams 

The ability to operate in a flexible, entrepreneurial and opportunistic 

environment 

The strength to say "No" or ~Not yet" in ways that can be heard and 
respected 

The ideal candidate will be 

Comfortable working with a brilliant and impassioned President 

Financially astute, culturally sensitive, and 

operationally oriented 

A service-oriented bridge-builder 

An advocate for transparency and administrative 

excellence in support of the mission 

Capable of leading, inspiring and collaborating 

with motivated, achievement-oriented colleagues 

A proactive relationship-builder with high 

emotional intelligence 
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¯ A collegial and accessible manager, who can be an effective sounding 

board for top management, peers and subordinates alike 
¯ A problem-solver with the ability to put strategy into action 
¯ A superior communicator with strong interpersonal skills; someone who 

embraces transparency 

Strategically adept, with an innate sense of when to act and when to ask 

An energetic, energizing leader who leads with a light but decisive touch 

A manger who respects diverse viewpoints, backgrounds and 

perspectives 

And the ideal candidate will possess 

¯ Deep grounding in a service-driven environments, preferably those with a 
strong cultural legacy emphasizing team performance 

¯ Experience in driving integration and collaboration 
¯ The competence to be the CEO’s true business partner, the confidence to 

own a point of view, and the sensitivity to know when to take on which 

battles. 

For potential consideration, 
or to suggest a prospect for consideration, 

please email 

or call 

Sam Pettway or Joan Schlachter 

at 404-BoardWalk (404-262-7392). 
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DR Insider 

1st QUARTER 2013 

Welcome to the latest issue of NACD Directom Registiy(~) Insider, Leek for 
this newsletter eve~ qua~er to get tips on enhancing your NACD Directom 

board searches concluded by NACD D~rec~or Recruitment Setvices~ 

NACD’s RepoR of the NA CD Blue Ribbon Commission on the Diverse 

having membem areund the 1able who represent a diversity ef experiences, 
skill sets, perspectives and backgrounds ~s a business imperative. At 
NACD we’re seeing this fitsthand. Thit~ percent of boards who engage 

candidates in our D~rectom Reg~stpt database do not have comNete profibs 

~ndicatin9 thek ~uU range of indush?’ experience, functbnal expedise, 

geographic market knowledge, ethnicity and gender. Make sure your profile 

is complete, 

[Editer’s note: a complhnentary electronic cepy of the Report of the 2012 
NACD Blue Ribbon Commission on the Diverse Board: Movinq From 

Interest to Action is available to NACD Full Board Members.] 

Las~ year, a $250 mJlUon publicly traded energy services company engaged 
NACD Director Recruitment SeHices to assist them in their board search 
after one of the d~recio~ of the company, a ~ong-time NACD member, 

brought NACD’s D~rectors Regist~ candidate database to the attention of 
~he boat& 

::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 

A compel~h~g summa~ at the beg~nNng of your resume is ~mpo~ant to 
e~sute nominating and governance committee members consider your 
candidacy for theh" board search. Your summaty shouk~ reflect 1he sMUs 
and experiences you offer a board - your unique va~ue. The summa~ can 
be p~sen~ed in paragraph or bu~le~ed formal The ~6Uow~ng are some 
examples: 

C-suite experience in operations, finance, business development roles 

led the due diligence for a major acquisition, raised capital from high- 

NACD identified a number of candidates who fit the company’s 

selected the final candidate based on his extensN’e experience and ::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 
qua~Ncations to sense on the audit committee. 

The maiodty of the boards that engage NACD Dkector Recruilment Se~vbes 

:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 



profile inves~em and acted as Chief Accounting OIficer. Extensive public 
and private board experience including Chairman, Audit Committee Chair 
and membership on the Governance and Compensation Committees. 

Example 2 
An accomplished opera,ions executive and independent dil~ctor wi~h 
public and privately held companies. Experience directing complex 
businesses in d~verse ~nd~stdes with a global platform h~clud~ng life 
sc~ences~ ~e~ecommun~cai~ons, hardware and software organ~zai~ons~ 
Profit center responsibilities in sa~es, marketing, bus~ness deve~epment, 
reguleto~ 8ffa~, acqu~sff~ons and ~n distressed situations. 

Example 3 
Successfully led insurance and investment companies as president, 

CEO and director. 

Achieved consistent year-oveFyear revenue and profitability 
growth 

Led more than 10 M&A transactions 

Managed a successful IPO 

Established measuremerrt sysiems 1o men,tot financ~a~ and 

opec’at #~9 performance 

Qualified financ~a~ expe~ 

Example 4 
Seasoned technology executive with over 20 yearn as president/CEO of 
both public and private companies. Skilled at growing businesses 
organically and through M&A. Strong rela~onsMps with both public and 
private capital markets and proven aM~ty to inc[ease revenue through 
g~oba~ expans~om Te~ecom, cable, 1ethnology and h~temet services 
indust~ experience. 

Headwaters, Incorpon~ted, a $600 million publicly traded building materials 
company, partnered with NACD Director Recruitment Services te recruit a 
new boa~’d member. 

In a recent press release. Headwatem Chairman and CEO Kirk Benson 
stated: "Effective January 1,2013, we are pleased to invite Sylvia Summem 
~e serve on Headwaters’ Board el Di[ectors~ Sylvia was identilied as an 
excellent candidate to serve on Head%’ale~’ Boa[d by the Nafiona~ 
Association of Corporale D~rectors. She has 18 years of general 
management expe~ience ~ncludh~g serving 8s CEO d Trident Mic~osystems, 
the la~’gest manufacturer of system microch~ps ~o the dig~a~ ~J and set 
box markets. Sylvia has a masler’s degree ~n electdca~ engineering and an 
MBA degree. We are ve~ happy to have access to SyMs’s b~oad business 
experience. She w~ s~and for e~ec~on fol" a ~hree-year tem~ at Headwaters’ 
next stockholder meeting." 

NACD would like to congratulate Sylvia on her invitation to loin Headwaters’ 
board, and we wish her all the best in her new position. 

::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 
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Chatte! Paper Brayers Beware: 
You Have More to Lose Thm  
Your h vestme t 

Stephen L. Sepinuck 

Bwers of chattel paper generated in consumer 
transactions [’ace a risk that purchasers of most other 
assets do not: they may be on the hook for more than 
the purchase price. Consider the lbllowing illustration: 

Consumer bws mobile home from Dealer, 
paying $10,000 down and signing a negotiable 
note and security agreemem for the $30,000 
balance. After Dealer assigns the chattel paper 
to Bank for $27,000, Consumer nrakes $5,000 
in payments to Bank. Thereafter, the mobile 
home is destroyed as a result of latent defects 
and Consumer stiflers personal injury of 
$50,000 plus loss of the entire mobile home. 

Absent the intervention of federal law, Consumer 
would be liable to Bank for the $25,000 remaining due 
if either Bank qualified as a holder in due course, see 
U.C.C. § 3-305, or Consumer waived in the purchase 
agreement the right to assert defenses against an 
assignee, see § 9-404(a). 

However, because of perceived unI’airness to 
consumers in such sitnations, in 1975 the FTC 
promulgated a rule to change this result. 16 
~ 433.2. Under the FTC Rule, which is now obliquely 
referenced in the UCC itself, Bank remains subject to 
Consumer’s defenses.    See U.C.C. §§3-305(e), 
9-404(c). 

The FTC Rule was designed to protect consumers 
who bw defective goods and who would normally 
have a defense to payment against the seller but were 
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barred from asserting defenses against a lender for any 
of three reasons: (i) the lender qualified as a holder in 
due course of a negotiable instrument; (ii) in 
connection with the purchase, the consumer signed a 
waiver of claims and defenses; or (iii)the seller 
arranged for direct financing from the lender. See FTC 
Pamt~hlet at 2. 

However, the FTC Rule does more than preserve 
the consumer’s defenses. It expressly makes the lender 
subject to "all claims and defenses which the debtor 
could assert against the seller," with recovmy limited to 
the amount paid under the contract (emphasis added). 

Thus, on the facts of the hypothetical, Consmner 
not ouly has a defense to payment for the $25,000 
balance due but is apparently entitled to recover from 
Lender the amounts Consumer has already paid. In 
other words, the FTC Rule means not only that Bank 
stands to lose the ability to collect the $25,000 balance 
due, but is liable to Consumer for both the $5,000 that 
Consumer paid to Bank and the $!0,000 that 
Consumer paid to Dealer. Thus, Bank stands to lose 
not only its full $27,000 investment, but an additional 
$10,000 on top of that! See, e.g., Lafferly v. IVells 
Fargo Bank, 2013 WE 412900 (Cal. Ct. App. 2013) 
(lender that received assignment of retail installment 
sales contract for the purclrase of a mobile home was, 
trader the FTC Rule, not merely subject to the debtors’ 
defenses to payment but also liable for aw claim that 
the debtors had against the dealer, limited to the 
amount the debtors had paid under the installment 
contract). 

It is worth noting how significantly the FTC Rule 
changes otherwise applicable law. A person who 
accepts an assignment of "[a] contract" or of "all rights 
under" a contract is normally regarded as both an 
assignee of rights and a delegate of duties, and thus 
becomes obligated to perform the assignor’s 
unperformed duties. See Restatement of Contracts 
(Second) § 328(2), U.C.C. § 2-210(5). Such a person 
is therefore affirmatively liable for the assignor’s 
nonperformance. However, an assignment for security 
is treated differently. See Reslatement (Second) of 
Contracts § 328(1), U.C.C. § 2-210(5). Thus, absent 
application of the FTC Rule, a purchaser of chattel 
paper is not liable for the unperformed promises of the 
debtor to the account debtor - and this is true 
regardless of whether the purchaser loaned against the 
chattel paper or bought the chattel paper outright. See 
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Restatement (Second) of Contract 8 328 cmt. b & ills. 
2 & 3. Even more to the point is U.C.C. 8 9-404(b), 
which expressly limits an account debtor’s claim 
against a secured party to a reduction of the amount 
owed, thus preventing an affirmative recoveu7 from the 
secured party. However, 8 9-404(b) is expressly 
subject to other law, such as the FTC Rule. See U.C.C. 

8 9-404(c) & cmt. 4. 

To be sure, not all courts have interpreted the FTC 
Rule as the La.i.’ii, rty court did. Some have concluded 
that the primalT purpose of the FTC Rule is to provide 
a defense to the creditor’s claims and limited the 
availability of affirmative recove~ to rare situations 
when the seller’s breach rendered the transaction 
practically worthless to the consumer. See, e.g., 

Irb.v-Greene v. 3!/.O.R., Inc., 79 F. Snlll~.2d 630, 635- 
36 (E.D. Va. 2000). However, the FTC Rule expressly 
allows consun~er to recover tl~e amounts paid and the 
FTC itself has recently rejected the argument that 
affirmative recovely of such amounts is limited in aw 
other way. FTCAdvisoL}’ Opinion (May 3, 2012). 

The purpose of this article is not to weigh in on 
this issue but to alert chattel paper buyers - and their 
counsel - to the danger they face. From tl~e 
transactional perspective, there is not really awthing 
that can be done to reduce this risk in the 
debtor/dealer’s agreements with its customers. Failure 
to include the required notice in the agreement will not 
i~npact the consumer’s ability to raise claims and 
defenses against an assignee. See U.C.C. 88 3-205(e), 
9-404(d). The best the chattel paper buyer can do is be 
cognizant of "the risk, factor tl~at risk into the price it 

pws for the chattel paper, and make sure it has 
recourse against the debtor/dealer. 

Stepken L, Sepinuck is a prq[bssor at Oonzaga 

University School of Law and director of the 

Commercial Law Center. 

Look at the Fraud Exceptiou 
the Paroi. Evidence Rule 

Chr Hogue 

The parol evidence rule provides that once parties 
reduce their agreement to a writing that they intend to 
be the final and complete expression of that agreement, 
no extrinsic evidence of prior or contemporaneous 

understandings is admissible to supplement or 
contradict the writing. Evidence offered to prove a 
defense to formation of the contract is admissible in 
spite of the rule, including evidence offered to prove 
fraud. See Cal. Cir. Proc. Code § 1856(R); 
Restatement (Second) of Contracts 88 213 and 214 
(1981). The fraud exception, however, has itself been 
subject to a significant limitation. 

For nearly seventy-eight years, California courts 
followed a ruling that limited the fraud exception to tl~e 
parol evidence nde. Under this limitation, parties 
attempting to offer evidence of fraud could not 
introduce as evidence "a promise directly at variance 
with the promise of the writing." Bank of America v. 
Pendergrass, 48 P.2d 659, 661 (Cal. 1935). The 
Supreme Court of California recently revisited this 
issue in Riverisland Cold Storage, inc. v. 1+esno- 

3![a(lera Production Credit Ass’n, 291 Po3d 316 (Cal. 
2013) and elected to better protect parties from fraud 
by overruling Pende<grass, terming it "an aberration." 

In Riverisland, the plaintiff borrowers had fallen 
behind on their loan payments and entered into a new 
agreement with the defendant lender that restructured 
the debt. Due to alleged oral promises by the vice 
president of the lender prior to the signing of the new 
written agreement, the borrowers understood that the 
agreement would extend the loan for a period of two 
years and that the loan would be secured by two 
parcels of real property as additional collateral. Two 
weeks later, tl~e borrowers signed the agreement 
without reading it. The borrowers later failed to nm_ke 
the required pwments, leading the lender to record a 
notice of default against them. In fact, the terms of the 
written agreement provided that the period of 
forbearance was only three months and that the 
borrowers pledged eight parcels of real property as 
additional collateral. 

Although the lender eventually dismissed its 
foreclosure proceedings after the borrowers repaid the 
loan, the borrowers filed an action for damages, 
asserting tlrat the terms conceruing forbearance and 
collateral had been misrepresented. The trial court 
granted the defendant’s motion :for summary judgment 
on the grounds that under Pendergrass, evidence of the 
alleged promises would not be admissible because it 
was directly at variance with the terms of the written 
agreement. 

In holding that evidence of the alleged fraud was 
admissible, the Supreme Court gave due consideration 
to the fact that evidence of fraud is not limited by the 
parol evidence rule as found in the California statutes, 
the Restatement of Contracts, most treatises, and the 
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nrajority of other jurisdictions. The Court was also 
concerned with the ilnplications of continuing to follow 
Pendergrass, mainly uncertainty in the case law and 
the potential for using the limitation of the fraud 
exception as a "shield to prevent the proof of fraud." 

Not all jurisdictions have joined California in 
eliminating this limitation on the fraud exception to the 
parol evidence rule. In another recent case, Richards v. 
JTL Group, Inc., 212 P.3d 264 (Mont. 2009), the 
Supreme Court of Montana rejected a business owner’s 
invocation of Mont. Code Ann. § 28-2-905(2), which 
allows parol evidence to establish illegality or fraud 
based on the same statuto~ language at issue in 
Riverisland. The business owner asserted that he was 
fraudulently induced into entering an agreement with 
JTL because of the corporation’s promise of non- 
competition. In its analysis, the court noted that the 
fraud exception to the parol evidence rule "only applies 
when the alleged fraud does not relate directly to the 
subject of the contract. Where an alleged oral promise 
directly contradicts the terms of an express written 
contract, the parol evidence nile applies." When the 
court focused on the express terms of the contract, it 
found that the fraud alleged by the business owner 
related directly to the subject of the contract and, 
therefore, was inadmissible in spite of the fraud 
exception. 

The Supreme Court of California has taken a step 
that will allow parties the opportunity to presem greater 
evidence of fraud. In the court’s attempt to prevent the 
parol evidence rule from being used as a shield to 
prevent the proof of fraud, however, it may have 
opened the door to parties asserting fraud claims with 
questionable validity, though the court did stress tlrat 
the paw offering evidence of fraud would still need to 
prove elements such as intent and justifiable reliance. 
Regardless of their jurisdiction’s stance on the fraud 
exception to the parol evidence role, attorneys will best 
serve their clients by practicing preventive law - being 
cognizant of the written terms of their agreements and 
nmking sure their clients do not rely on aw promises 
made outside "the four corners of the document. By 
doing so, they can avoid having to ask a court to hear a 
claim under the fraud exception. 

Chris Hogue is a second-year student at Gonzaga 

University School of Law 

Recer {: Cases 

SECURED TRANSACTIONS 

Huntington ~Tllage Dental, PC v. Rathbauer, 

2013 WL 238493 (N.Y. Sup. Ct. 2013) 

Hand~vrittcn term in the promisso~ note executed in 
connection with the purchase and sale of a dental 
practice providing that if the buyer fails to pay and 
remains in default for 90 days, "ownership of the 
practice and assets shall revert back to the seller with 
credit to purchaser for all sums paid" did not create an 
Article 9 security interest in the absence of a pledge of 
property as security for the debt. The handwritten term 
also did not create a possibility of reverter that 
automatically revested the property in the seller; at 
most it created a basis for rescission, which would 
require judicial action to e~fforee. 

In re K-U Discove(v Solutions, 
2013 WL 501721 (Bankr. S.D.N.Y. 2013) 

Noteholders did not have a security interest in the 
debtor’s interest in a particular drug because the 
security agreement expressly excluded all of the 
debtor’s rights in the drug until such time as the debtor 
had fully paid the seller for rights in the drug and 
thereby discharged the seller’s lien. The exclusion was 
not limited to the trademark in the drug merely because 
the indenture, in defining the drug, used a trademark 
symbol after the drug’s name because that would not 
comport with the plain meaning of the security 
agreement and, in any event, the security agreement 
expressly controlled over anything in the indenture to 
the contrau. Moreover, it makes sense to the read the 
exclusion consistently with the debtor’s contract with 
the seller, which required the debtor to re-convey all of 
the debtor’s rights in the drug - free and clear of all 
liens - in the event of nonpayment, and thus the whole 
point of the exclusion was to avoid a breach of the 
debtor’s agreement with the seller. 

Bank qf England v. Rice, 

2013 WL 427919 (E.D. Ark. 2013) 
Bank did not have a security interest in rice that the 
bank argued was owned by the partnership that had 
authenticated a security agreement because the joint 
venture agreement between spouses did not establish a 
partnerstfip, and thus the rice was owned by the 
individuals. 
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In re Ducl~worth, 

2013 WL 211231 (Bankr. C.D. Ill. 2013) 
Although the securi~" agreement that misdescribed the 
secured obligation as a note executed on December 13, 
2008, "together with all other indebtedness ... for 
which Grantor is responsible under this Agreement or 
under aw of the Related Documents" did secure the 
note executed and dated December 15, 2008, it did not 
secure obligations incurred in 2009 because those 
obligations were not "Related Documents," which was 
defined somewhat circularly to relate to documents 

executed in com~ection with the "Indebtedness," which 
was in turn defined in reference to the "Related 
Documents." 

In re :~Iotors Liquidation Company, 

2013 WL 772863 (Bankr. S.D.N.Y. 2013) 
Although agent for term loan lenders approved 
termination statements prepared and filed by debtor in 
connection with payoff of other loaIL and one of those 
statements ternfinated the financing statement for the 

term loa~ the termination statement was nevertheless 
not authorized and therefore was ineffective because 
neither the agent nor the term loan lenders knew that 
the termination statement related to the term loan and 
neither the debtor nor the lenders intended to affect the 
term loan in any way. Under traditional principles of 
agency, a person filing a termination statement on 
behalf of "the secured paw does not have actual 

authority to do so unless the person reasonably believes 
that the secured party has consented to the filing. 

Gardner v. All3, Financial Inc., 

2013 WL 765013 (Md. 2013) 
Collateralized vehicles were sold at a private sale, not a 
public sale, under Maryland’s Credit Grantor Closed 
End Credit law because even though the public was 
invited through weekly advertisements in the Baltimore 
Sun, non-dealers had to provide a refundable $1,000 
deposit to attend, which obscured the transparency that 
is the hallmarl~ of an open, public sale. As a result, the 
secured pare. failed to send the required post-sale 
disclosure. 

UniCredit Bank AG v. Deborah R. Eastman, Inc., 
2013 WL 237810 (D. Kan. 2013) 

Noteholder had standing "to bring claim on note in part 
because the sale and servicing agreement between the 
loan issuer and the special purpose entity created for 
the securitization transferred all rights to the loan, 
unlike what occurs in a participation agreement, and 
these rights were subsequently assigned to the 
indenture trustee, which assigned them to the 
noteholder. 

Edgewater Growth Cap. Partners" v. H.L G. Cap., Inc., 
2013 WL 718765 (Del. Ch. Ct. 2013) 
2013 WL 749375 (Del. Ch. Ct. 2013) 

Foreclosure sale to entity ;formed by largest; holder of 
the senior secured debt had to be public to comply with 
Article 9. A sale is public when there is an opportunity 
to bid accompanied by presale advertising or 
invitations sent to interested bidders. Secured party’s 
agreement to allow the debtor to market the business 
for 55 days (later extended to 83 days) with the 
assistance of a financial consultant hired by the secured 
pa~ enhanced the commercial reasonableness of the 
nltima/tc foreclosure sale, rather than detract from it:, 
because it helped identify the interested parties to 
whom an invitation to bid was sent. Because two 
advertisements were placed in the Wall Street JournaI 
and invitations were sent to more than 60 entities 
identified by the fiuancial consultant as the parties 
most likely to bid, the sale was public even though no 
other bidders attended. The commercial reasonableness 
requirement did not require the secured party to extend 
the sale process given that the business to be sold was 
insolvent and losing money.    The sale was 
commercially reasouable even though of the 36 entities 
that signed a nondisclosure agreement and received 
confidential information about the business, none made 
an offer or showed up at the foreclosure sale. 

Caterpillar Fin. Servs. Corp. v. Peoples Nat ’l Bank, 

2013 WL 776813 (7th Cir. 2013) 
Lender that refinanced equipment sellers’ PMSIs did 
not acquire a PMSI because the lender did not receive 
an assignment of the sellers’ interests. Although the 
lender’s fiuancing statement was filed after the 
financing statement of a prior creditor that 
subordiuated its interest to a bank, and thus the bank 
would normally have prioriU over the lender for the 
lesser of the debt owed to the bank or the debt owed to 
the subordinating creditor, the bank was unable to 
show that the creditor had a security agreement. 
Therefore, the lender had prioriU over the bank’s own 
security interest, wtfich was perfected last, and bank 
was liable for conversion in refusing to pay the 
proceeds of the collateral "to the lender. 
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BANKRUPTCY 

In re ~[R Cbrp., 

2013 WL 209643 (Bankr. S.D.N.Y. 2013) 
Because pro-petition transaction documents [’or secured 
financing and equipment leases made the debtor 
responsible for a "Make-Whole Amount" in connection 
with a voluntary redemption but not following a 
default, and the documents made the debtor’s 
bankruptcy petition a default that autonratically 
accelerated the debt, the creditors were not entitled to 
the Make-Whole Ammmt even though the debtor 
proposed to use post-petition financing at lower interest 
rates to pay off the creditors in a manner that 
essentially effected a redemption. Any effort to 
decelerate the debts is barred by the automatic stay. 

LENDING~ CONTRACTING & COMMERCIAL 

LITIGATION 

Avenue CLO Fund Ltd. v. Bank of America, 
2013 WL 617060 (llth Cir. 2013) 

Clause in credit agreement providing that its provisions 
were "binding upon and inure to the benefit of the 
parties hereto and their respective successors and 
assigns" did not evidence an intent to make the Term 
Lenders third-party beneficiaries of the Revolving 
Lender’s promise to lend. Clause giving Term Lenders 
a security interest in deposit account into which 
Revolving Lender’s loan was to be placed made the 
Term Lenders incidental beneficiaries of the Revolving 
Lender’s promise to lend, not intended or third-party 
beneficiaries. Thus, the Term Lenders lack standing to 
enforce the Revolving Lender’s promise. 

~/[ER, LLC v. Comerica Bank, 
2013 WL 539747 (D. Colo. 2013) 

Clause in confirmed plan of reorgmfization authorizing 
the debtor to "investigate and prosecute or abandon all 
Causes of Actioff’ belonging to the estate did not give 
the debtor the authority to assign any cause of action. 
Additional clause authorizing the debtor to "settle, 
discontinue, abandon, dismiss or othenvise resolve" 
causes of action with bankruptcy court approval was 
inapplicable because no such approval was requested 
or received. Accordingly, putative assignee of debtor’s 
claim against bank lkad no standing. 

Nassau Beekman, LLC v. Ann/Nassau Real@’, LLC, 
2013 WL 362816 (N.Y. App. Div. 2013) 

Pursuant to NY Gen. Oblig. Law § 15-301, a term in a 
written agreement providing fl~at the agreement cannot 
be modified except by a writing signed by the pa~ 
against whom enforcement is sought is enforceable. 
As a result, an agreement for the sale of real estate 
contai~fing such a clause could not have been modified 
by an alleged oral promise to extend the closing date. 
While partial performance of an alleged oral 
modification can circumvent the requirement of a 
writing, such partial performance must be 
~mequivocally referable to the modificatim~ and that 
was not the case here. Moreover, the parties’ history of 
agreeing to mutually acceptable written modifications 
did not justify reliance on an assumption that they 
would be able to agree on the necessary written 
modification in the future. 

In re Order Certi~. ing Question to idaho Supreme Ct., 

2013 WL 238798 (Idaho 2013) 
Although legal malpractice claims are normally not 
assignable, they 1nay be transferred to an assignee in a 
commercial transaction, along with other business 
assets and liabilities of the client. 
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Boxill, Jan <JMBOXILL@email.unc.edu> 

Thursday, April 25, 2013 9:17 PM 

Rennet, Joy J <Joy_Renner@med.unc.edu>; Huber, Evelyne H 
<ehuber@email.unc.edu> 

Biddle, Andrea K <andrea.biddle@unc.edu>; Brewster, Wendy R 
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Law & Order episode 

Here is the link. Hope it works. 

~ :i9’~;v ww.lmlu.com/walchi4826 94#iO 
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Female Directors Report Facing Gender-Specific Challenges 
June 24, 20~3 

Women, who make up a relatively slim portion of corporate directors, face unique obstacles based on their gender, according to a newly released survey by Harvard 
BusinessReview, Heidrick & Sn-uggles and V~omenCorporateDirectors. 

The poll of 294 women and 104 men ti~om private and public companies’ boards, the vast majority of which were U.S.-based, took place in 2010, but tIBRjust 
published it in this month’ s issue. 

Among women surveyed, 87% said they faced obstacles related to gender. Of those, about 20% s~Jd they weren’t being heard or listened to. Another 20% felt they 

weren’t accepted as an equal or part of the "h" group, with one respondent saying, °’l’m consis~tently not included in informal gatherings, such as golf games and dinner, 

by some male board members." Another 20% said establishing credibilily is an ongoing hurdle, while another 5% said they experienced stereotyped expectations of 

women’s behavior. 

A female director of a multibillion-dollar public company ofi~red one example of a gender- specific challenge. As the board’s lone woman, she said the CEO, chairman 

and other male board members had often asked her to be "less vocal" during meetings. At one point, according to her survey restx)nse, she was asking questions about 

a strategic decision when a ma]e director interjected, °’You’re behaving just like my daughter! You’re arguing too much just stop!" 

The majority of men polled, 56%, said t~male directors do not t~e gender-specific obstacles. Oftho~ who did see their female colleagues t~ing unique hurdles, 33% 
~oo/. lntedto cited weaker networks and the "old boys’" club. Another zo~ ~ po lack of experience and industry, knowledge, while 22% pointed to bias and prejadice. 

Finally, 14% s~d women have to spend more time proving themselves. 

According to Spencer Smart, 17°/6 of S&P 500 company board seats were held by women at the end of 2012. Overseas. the European ?arliament continues to 

debate quota requirements for listed companies. MandatoD~ boardroom gender quotas are already in place in Norway, Belgium, Iceland, Italy, the Netherlands, Spain 

and France. 

By Marc Hogan 
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Sent: 

To: 

Subject: 

Ross Buckley <ross.buckley@unsw.edu.au> 

Wednesday, July 10, 2013 2:57 AM 

Broome, Lissa L <lbroome@email.unc.edu-~; Omarova, Saule T <omarov@email.unc.edu> 

FW: Three-year Postdoc Available at UNSW with Me 

Dear Lissa and Saule, 

I hope you are both well and enjoying life. 

A three year postdoctoral fellowship is available to work with me. It offers the opportunity to spend three years undertaking research into 
international financial law and regulation under my most recent large Australian Research Council Grant. 

The link to this position, with full details about UNSW and about how to apply, can be found at: 
http : / /www.hr.unsw.edu.au/services /recruitment/iobs/120 7130 2.html 

I’d be deeply grateful if you’d pass it on to any candidates who may be suitable. 

A candidate without a doctorate but who has other equivalent experience, such as practising in a major law firm and publishing some 
research, should also be encouraged to apply. The bottom line is that I am really keen to attract someone who is genuinely first rate to this 
position. 

Kind regards, 
Ross 
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at 202-835-0500 and mention the AEA B~smess Law Section 
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NACD Directors Regi stry Insider: Q3 2013 

Problem viewing this email? Click here for our online version. 
Please add DirectorsRegistry~,NACDonline org to your address book to ensure delivery to your inbox (not your bulk or junk folder). 

DR Insider 

3rd QUARTER 2013 NACDonline.org 

Welcome to the latest issue of NACD Directors Registry(~:, ::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 
Insider. Look for this newsletter every quarter for tips on 
enhancing your NACD Directors Registry profi~e, guidance on ~~t~~ 

~#~}N~::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 
:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 

Prwately he~d and family-owned companies are ~ncreas~ng~y 

organizations are interested in candidates with expe~¢ise ~n 
growing a business, either organicaily or through acquisition. 
They are looking for key operat~onai sk~lis such as 
undersSsnding the functional expertise required to suppolt the 
company’s gro~Ah strategy, new lasarket and internationa~ 
expansion, and risk analysis. Make sure your Directors Resists’ 
)rofiie includes a~i your operationai experience. 

A $500 million manufacturer and marketer of sealants and 
adhesives was looking to add independent directors w[tt~ 
previous board experience at family-owned businesses, p~us 
expeRise ~n custom manufacturing operations and B2B sales 
and marketing Experience hq OEM sales, lean manufacturing 
proce~e~, and g~obal business expansion wa~ al~o ~mpoRant. 

The board’s specifications inck~ded candidates who had 
successfully helped grow businesses of $500 million or more, 
boti~ nationally and h~ternat~ona~ly. The client also had a strong 
oreference fo~ candidates ~iving ~n the eastern United States. 

qACD presented a s~ate of 10 cand~date~ who met the board’s 
requirement, and the company selected ~ of those candidates 
to join the board. The 2 candidates possessed the company’s 
desired skil~ se~ and resided in the preferred ~ocat~on. 

VM~en a ~arge co-operative with extensive distribution and retail 
centers wanted to add an independent director, the board 

SedUces team to conduct tha search. The company was looking 
for current or former CEOs in the reta~L transportation and 
~ogistics, and wholesale markets. Additiona~ required ski~l sets 
included technology, marketing and sa~es, warehousing, and 

After reviewing a poo~ of q~a~fied candidates from NACD, the 



board selected a current CEO of a public company ~,,vho had 
spent 1 1 years as the CEO of a $1 billion wholesale distribute~ 
of technology products. 1he candidate had se~-ved in CFO, CtO, 
and CO0 roles and had experience with direct marketing and 
e--commerce in the United States, ~’~’estern Europe, and Asia, 

This email was sent to Ibroome@emsil.unc edu by Directo~sReqistr¥,@,NACDonline orq 

To unsubscribe [[orri NACD email communications abou~ Director Recruitment Se[’,,ices 

and Di[ectors Registry® director candidate da[-abase, piease click here. 

Update Profiie/Emaii Address I Unsubscribe i Privacy Policy 

© 20~:5 ~,Jational Association of Corporate birectors All rights resewed. 
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Broome, Lissa L <lbroome@emaJl.unc.e&t> 

Ann has endorsed yon! 

Lissa Lamkin, 

Congratulations! Your connection Ann Borden has endorsed you for the following skills and expertise: 

photo 
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The Enforceability of 
Assig  men : of Bm kr u p :cy 

Kenneth D. Downey 

Parties to a subordination agreement frequently 
wish to restrict the junior lender’s ability to frustrate 
the senior lender’s decisions about: how to deal with the 
debtor in bankruptcy. As a result, a subordination or 
intercreditor agreement may purport "to prohibit: the 
junior lender from objecting to a § 363 sale, or from 
filing adverse motions that would affect the interests of 
the senior lender. A subordination agreement may also 
purport to assign to the senior lender the junior lender’s 
right to vote on any reorganization plan. 

However, the validity of an assignment of voting 
rights is questionable.    Section 510(a) of the 
Ba~tkruptcy Code expressly states that subordination 
agreements are enforceable in ba~cruptcy to the same 
extent they would be enforceable under non- 
bankruptcy law, but § 1126 expressly gives the holder 
of each claim the right to accept or reject the plan. To 
date, no Circuit Court of Appeal has weighed in on this 
issue by ruling on the validity of an assignment of 
bankruptcy voting rights. The few bankruptcy court 
decisions on the issue are split roughly equally. 
Compare In re 203 N. LaSalle Street P’ship, 246 BoR. 

32~, 331 (Bankr. N.D. Ill. 2000); In re SW Boston 
Hotel Venture, LLC, 460 B.R. 38 (Ba~tkr. D. Mass. 
2011), vacated on other grounds, 2012 WL 4513869 

(lst Cir. BAP 2012); In re Croatan Surf Club LLC, 
21tll WL 5909199., at *2 (Bankr. E.D.N.C. 2011) (all 
declining to enforce a subordination agreement’s 
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assigmnent of voting rights), with In re Coastal Broad. 
Sys., Inc., 2012 WL 2803745 (Bankr. D.N.J. 2012) 
all’d, 2013 WL 3285936 (D.N.J. 2013); In re Aerosol 
Packaging, LLC, 362 B.R. 43. 47 (Bankr. N.D. Ga. 
2006) (both enforcing a subordination agreement’s 
assigmnent of bankruptcy voting rights); see also In re 
Avondale Gateway Center Entitlement, LLC, 2~11 WL 
1376997 (D. Ariz. 2011) (subrogation clause in 
intercreditor agreement allowed senior creditor to step 
into the shoes of the junior creditor and vote its claim 
in the debtor’s bankruptcy); In re Curtis Center Ltd. 
P’ship, 192 B.R. 648 (Bankr. E.D. Pa. 1996) (senior 
creditor to whom the junior creditor’s voting rights 
were assigned in a subordination agreement could vote 
the junior’s claim); In re Inter (~>ban Broad. of 
Cincinnati, Inc., 1994 WL 646176 (Bankr. E.D. La. 
1994) (debtor had no basis for objecting to senior 
lender’s voting of junior lender’s claim pursuant to 
subordination agreement). Given this uncertainty, this 
article briefly explores how a transactional lawyer 
representing a senior lender may wish to deal with this 
issue. 

One solution that will not work is to choose in the 
subordination agreement a forum that has ruled that an 
assignment of bankruptcy voting rights is enforceable. 
That is because the assignmcnt of bankruptcy voting 
rights will be a core issue litigated in the bankruptcy 
court, not in a forum chosen by the competing 
creditors. See 28 U.S.C. § 157(b)(2)(L). Even a choice 
of foru~n clause in the loan agreements will probably 
not work because "the venue for bankruptcy is governed 
by statute, not by agreement. See 28 U.S.C. § 1408 
(venue lies whcre the debtor’s domicile, residence, 
principal place of business, or principal assets are 

located). 

If the parties to a subordination agreement end up 
in a jurisdiction that refllses to enforce an assignment 
of bankruptcy voting rights, there is probably little the 
attorney for "the senior creditor can do "to counter that. 
It seems likely that the courts would not only rule that 
the junior lender may vote its own claim, but also that 
because the assignment of voting rights is 
tmenforceable, the senior will have no clai~n for breach 
of contract against the junior who does choose to vote 
its claim. 
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an Age~)~ Retatio~ship 

In the event the debtor ends up in bankruptcy in a 
jurisdiction less hostile to an assignmem of voting 
rigNs, parties to a subordination agreement should 
draft the assignmem as an "irrevocable power given as 
security," not as an agency. Lenders may be tempted 
to draft: the clause granting the senior lender the right to 
vote the junior lender’s claim as an agency. For 
example, the clause might state that the junior lender 
irrevocably appoints the senior lender as its agent for 
the purpose of voting the claim in any bankruptcy 
proceeding of the borrower. The problem with drafting 
the clause in such a manner is that an agency is 
revocable by the principal even if the appointment 
purports to be irrevocable. See Ravallo v. ReJ?igerated 
Itoldings, lnc., 2009 WL 612490, at: *4 (S.D.N.Y. 
2009); Restatement (Third) of &~ency ~ 3.10 (2006). 

To avoid this problenk the voting rights clause 
should be drafted as a gram by the junior lender to the 
senior lender of the junior lender’s power to vote. The 
Restatement of Agency refers to such a grant as "a 
power given as security." See Restatement (Third) of 
Agency § 3.12. Such a power is distinguished from an 
agency because it is not: for the benefit of the grantor of 
the power (i.e., the putative principal), it is for the 
benefit of the holder of the power (i.e., the putative 
agent). See id. at cmt. b (providing "[a] power given 
as security creates neither a relationship of agency... 
nor actual authority .... although the power enables its 
holder to affect the legal relations of the creator of the 
power"); see also In re Coastal Broad. Sys., h~c., 2012 
WL 2803745 at *8 (enforcing an assigwanent of 
bankruptcy voting rights phrased as a grant of a power 
of attorney). 

A grant of such a power must normally be for 
consideration, but no doubt there is consideration - 
detriment to the se~fior lender - in connection with the 
nmking of the loan and the execution of the 
subordination agreement. Some jurisdictions require 
that the power be "coupled with an interest," a 
somewhat old and convoluted requirement that may 
have outlived its purpose or usefulness.    See 
Restatement (Third) of A~ency ~3.12 cmt. c. 
However, even in its most restrictive meaning, that 
requirement should be satisfied by the senior lender’s 
interest in the loan, in the collateral securing the loan, 
and in aw bankruptcy proceeding involving the 
borrower as the debtor. 

To document the existence of the coupled interest, 
the subordination agreement should contain a recital 
specifying the interests. While recitals are not 
generally operative provisions of an agreement, they 
can help educate the judge called upon to interpret or 
rule on the effectiveness of "the agreement, and they 
might estop one party from arguing the opposite. See 
Paloian v. Grupo Serla XA. de C.U., 433 BoR. 19, 32 
(N.D. Ill. 2010); see also &rues Apparel Grp., Inc. v. 
Polo Ralph Lauren Corp., 791 N.Y.So2d 409 (App. 
Div. 2005). 

The one drawback to this approach comes :from 
Bankruptcy Rule 3018(c). That rule states that a 
creditor’s vote on a plan of reorganization ~nust "be 
signed by the creditor ... or an authorized agent." 
Some of the courts ruling that § 510 conflicts with 
§ 1126 have also ruled that § 510 conflicts with Rule 
3018(c). In other words, because the senior lender is 
not acting for the junior lender’s benefit when the 
senior lender votes the junior lender’s claim - and thus 
is not a true agent of the junior lender - the senior 
lender cannot consistently with Rule 3018 vote the 
junior lender’s claim. See In re Croatan Stuf Club, 
2011 WL 5909199 at 3; 203 ~V. LaSalle Street P’ship, 

246 B.R. at 331-32. However, none of the courts 
enIbrcing an assignment of voting rights has discerned 
a problem with Rule 3018(c). More importantly, it is 
not clear that the Rule’s brief reference to the word 
"agent" was intended to refer to traditional common- 
law agency relationships to the exclusion of similar 
devices, such as a power of attorney. See Bankr. Rule 
9010(a) (authorizing a creditor to perform aw act not 
constituting the practice of law "by an authorized 
agent, attorney in fact, or pro~;"). 

The Restatement of Agency acknowledges that a 
power granted as security should be enforceable 
through specific performance. Restatement (Third) 
of Agency ~ 3.12 cmt. b. This is because "it will often 
be difficult or impossible for the holder to prove 
quantifiable damages or to obtain a substitute 
peffornrance." M. Nevertheless, transactional lawyers 
drafting such a clause might wish to expressly provide 
for specific performance of the grant of the right to 
vote. While it is unclear whether an express statement 
in the subordination agreement about equitable 
rmnedies will be given effect, there is no downside risk 
to including it. 
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The Dangers of Uni-tranche 
Loans & the of 
Explicitness 

Stephen L. Sepinuck 

Borrowers in structured finance deals frequently 
issue debt obligations cmnprised of multiple tranches. 
In such deals, the owners of the senior tranchc typically 
are paid first, have a senior lien on the collateral and, 
because of their reduced risk, receive a lower interest 
rate. A few borrowers who prefer to have only one set 
of loan covenants may insist on signing a single loan 
agreement, with the lenders creating the priority 
structure and waterfall of payments through their own 
intramural agreements. Such a structure - referred to 
as uni-tranche because, from the debtor’s perspective, 
fl~ere is only one loan - presents a risk for the senior 
lenders. 

In In re Ionosphere Clubs, inc., 134 B.R. 528 
(Bankr. S.D.N.Y. 1991), the court ruled that because 
the loan indenture granted a single lien to the agent 
holders of three different series of certificates, the 
entire loan was to be evaluated as a whole for the 
purpose of determining eligibility for postpefition 
interest under § 506, even though "there were three 

separate Trustees appointed to represent three separate 
and distinct truncations of debt which have differing 
interest rates, staggered nraturity dates and different 
levels of priority," and even though each trustee filed a 
separate proof of claim. This ruling, while somewhat 
old, has never been repudiated and indeed has been 
cited approvingly in the recent past. See, e.g., in re 
Washington ~Iutual, 461 B.R. 20~0, 244 (Bankr. D. Del. 
2011), vacated on other grounds, 2012 WL 1563880 
(Bankr. D. Del. 2012). 

The import of this ruling is readily tmderstandable 
through the following example: 

Three groups of lenders each loaned Borrower 
$100 million. Group A has the senior lien and 
the right to be paid first. Group B has a second- 
priority lien on the same assets and the right to 
be paid second. Group C has a third-priority 
lien and is paid last. When the debtor files for 
bankruptcy protection, the outstanding loan 
balances are unchanged and the collateral is 
worth only $175 million. 

In a traditional multi-tranche loan, Group A is 
oversecured and is entitled to postpetifion interest on 
its $100 million secured claim. See 11 U.S.C. 
§ 506(b). Group B is undersecured, with the result that 
it has a $75 million secured claim and a $25 million 
unsecured claim. Group C has a $100 million 
unsecured claim. Neither Group B nor Group C is 
entitled to postpetition interest. In a uni-tranche 
transaction, the results are the same ~br Groups B and 
C but quite different for Group A. Because there is 
only one lien, the entire $300 million claim is deemed 
to be undersecured. As a result, Group A is not entitled 
to postpefition interest on its claim from the estate. 

Drq/E~g t~ S~dve ~he ProMem 

Senior lenders in a uni-tranche transaction - such 
as Group A in the example above - can contract around 
the problem. Instead of relying on their right to receive 
postpetifion interest J?om the estate, they can seek to 
recover postpetition interest f~om the junior lenders. 

They do this in the intercreditor agreement by requiring 
the junior lender group or groups to pay over all 
payments they receive on the debt until senior lenders 
are paid in full, with interest. There is a drafting issue 
with respect to such a clause, however: the so-called 
"Rule of Explicitness." The Rule of Explicitness is a 
judicial reaction to the perceived unfairness in allowing 
the senior lenders to collect postpetition interest out of 
the distribution to the junior lenders. As one court 
noted, "[o]wing simply to the protracted nature of 
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bankruptcy proceedings, a jtmior creditor’s share of the 
recovely could be greatly reduced or eliminated while 

a senior creditor receives all of the recoveur, more 
recovery in fact than the senior creditor would have 
been entitled to against the estate." In re Southeast 
Banking Corp., 212 B.R. 682, 686 (S.D. Fla. 1997). 
Courts following this rule have required express 
reference to "postpetition interest"; a reference merely 
to interest until the debt is paid in full is not sufficiently 
explicit to subordinate the juuior lenders’ distribution 
to the senior lenders’ claim for postpetition interest. 

Whether the Rule of Explicitness survives is a 
question on which courts disagree. The Eleventh 
Circuit has ruled that the Rule was a creation of federal 
law that has been abrogated by the enactment of 
§ 510(a) of the Bankruptcy Code. In re Southeast 
Banking Corp., 156 F.3d 1114 (llth Cir. 1998). 
However, the court certified to the New York Court of 
Appeals the question whether the Rule was part of state 
law. After the Court of Appeals concluded that the 
Rule of Explicimess is indeed part of New York law, In 
re Southeast Banking Corp., 681 N.YoS.2d 468 (N.Y. 
1998), the Eleventh Circuit applied the Rule. In re 
Southeast Banking Corp., 179 F.3d 1307 (llth Cir. 

1999). 

In contrast, the First Circuit has ruled that 
enactment of § 510(a) extinguished the Rule of 
Explicitness and, because states are not free to adopt 
rules of contract interpretation that apply only in 
bankruptcy, the Rule of Explicitness is a dead letter. In 
re Bank of New England Corp., 364 F.3d 355 (lst Cir. 
2004). Nevertheless, after further proceedings, the 
senior lenders in that case still lost on their claim to 
collect postpetition interest because the evidence did 
not establish that the parties to the subordination 
agreement intended it to subordinate the junior lenders’ 
claim to the senior lenders’ claim for postpetition 
interest. See In re Bank of New England Corp., 646 
F°3d 90 (lst Cir. 2011). See also In re K-V Discovery 

Solutions, Inc., 2013 WL 4550279 (Bankr. S.D.N.Y. 
2013) (indenture did not subordinate notes to a claim 
for postpetition interest on a later loan; discussing but 
expressly" not based on the Rule of Explicitness). 

The upshot of this is that a uni-tranche loan should 
expressly refer to postpetition interest if the deal is for 
the seuior lender to recover that ahead of the junior 
lender’s right: to recover principal. 

Stephen L. Sepinuek is a professor and associate dean 

at Gonzaga (~iversi& School of Law and director of 

the Commercial Law Center. 

Recent 

SECURED TRANSACTIONS 

In re ProvideIL~c of Grapevine, LLC, 

2013 WL 4000936 (Bankr. N.D. Tex. 2013) 
Langnage in security agreement granting a security 
interest in specified patent applications along with 
"corresponding rights to patent and all other 
intellectual property protection of every kind" was 
limited to IP associated with the patent applications, 
particularly given that the other portions of the 
agreement addressed only patent and patent-related 
righis. However, because the term sheet that preceded 
the loan stated that the debtor "shall provide the 
[secured paW] with a senior security interest in the IP 
assets owned" and the note expressly indicated that the 
loan was made pursuant to the term sheet, the debtor 
had granted a security interest in all its IP assets. It 
was immaterial that the security agreement and 
financing statement did not expressly cover non-patent 
IP assets. Because "general intangibles" would have 
been an acceptable term in a security agreement and is 
broader than the phrase "IP assets," use of "IP assets" 
was an effective description of the collateral. 

In re Residential Capital LLC, 

2013 WL 4069512 (Bankr. S.D.N.Y. 2013) 
Creditors’ Committee raised a cognizable claim that 
certain assets initially identified as Excluded Assets, 
and therelbre tmencumbered by security agreement, 
remained unencumbered when the assets ceased to be 
Excluded Assets after the transaction with an unrelated 
creditor was terminated; the security agreement lacked 
a traditional savings clause through which previously 
excluded property autonmtically becomes subject to the 
security interest once the reason for the exclusion is 
removed. 

b~ re LDB Media, LLC, 

2013 WL 4865125 (Banter. M.D. Fla. 2013) 
Lender did not have a security interest in the equipment 

located in the debtor’s news trucks because the security 

agreement merely identified the trucks and did not 

mention equipment located in them. Even if lender had 

a security interest in the equipment located in the 

debtor’s news trucks, the lender’s financing statement 

that simply referenced the trucks would not have been 

sufficient to perfect. Even if the financing statement 

had referenced equipment in the trucks, that might not 

have been sufficient because a description of collateral 

by its location is not dependable. 
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In re WL Homes, LLC, 
2013 WL 4019397 (3d Cir. 2013) 

Although parent corporation may not have had 
sufficient rights in the deposit account of its wholly 
owned subsidiary to grant a security interest in the 
deposit account, the subsidiary consented to the use of 
the deposit account as collateral because the CFO of 
the parent, who signed the security agreement on 
behalf of the parent, was also the president of the 
subsidiary and thus knowledge of and consent to the 
transaction were properly i~nputed to the subsidiary. 

,~/[cDonald v. Yarchenko, 
2013 WL 3809512 (D. Or. 2013) 

Lender did not comply with term in LLC operating 
agreement requiring prior written consent of majority 
of the five non-transferring members to debtor’s 
encmnbefing lfis membership interest because fax 
purporting to express consent of two members was 
signed by at most one of them and letter that stated 
consent was given by another mc~nber at the time the 
lender made the loan was signed six years later. 
However, the debtor waived the right to challenge the 
validity of the transfer by signing the agreement to 
encumber his interest. 

American Bank, FSB v. Cornerstone Community Bank, 
2013 WL 4309622 (6th Cir. 2013) 

Bank that made loan to finance insurance policy and 
had a security interest in the unearned premiums had 
pfiority in the deposit account of the insurance broker 
into which the loan was deposited over the rights of the 
depositary" that had swept the account to cover an 
obligation of the broker becanse the Tennessee 
Premium Finance Compaw Act gives a security 
interest in unearned premiums priority over subsequent 
purchasers. As a result, the depositary was liable for 
conversion. 

In re HlV Parmers, LLC, 
2013 WL 4874172 (Bankr. E.D. Wash. 2013) 

First lender that acquired a security interest in 
mortgage notes and recorded an assigmnent of each 
mortgage but which did not take possession of the 
notes or file a financing statement lost priority in the 
proceeds of the real estate to the second lender who, 
after the debtor accepted replacement notes and 
mortgages, perfected its interest in the replacement 
notes by filing a financing statement and later taking 
possession of them. Priority is governed by Article 9, 
not by real estate law, and then second lender had 
priority as the first to file or perfect even if the 
replacement notes were proceeds of the original notes 
and thus collateral for the first lender. 

Fenway Fin., LLC. v. Greater Columbus Real&, LLC., 
2013 WL 4516008 (Ohio Ct. App. 2013) 

Transaction labeled as a sale of accounts by real estate 
agent was really a secured loan because the agent 
retained all risk of loss, the transaction documents refer 
to an advance and describe the agent as the "debtor," 
granted the factor a security interest: in all of the 
agent’s current and future accounts, deposit accounts, 
and general intangibles to secure the agent’s 
obligations, the factor filed a financing statement 
listing the agent as debtor, and the agent retained the 
right to any surplus over the amount advanced plus 
interest. As a result, the transaction was governed by 
an Ohio statute that prohibits real estate brokers from 
paying an agent’s commission to a creditor of the 
agent. Section 9-406 did not override this statute 
because the more specific statute prevails over the 
more general unless the general is later in time and 
nranifests an intent to prevail, and § 9-406 was not later 
in time. 

~/[cDonald v. Yarchenko, 
2013 WL 3809512 (D. Or. 2013) 

By sending a written proposal and receiving no 
objection thereto within 20 days, the secured party 
conducted an effective acceptance of the collateral - 
the debtor’s 1i~th interest in an LLC - in full 
satisfaction of the secured obligation even though the 
collateral was worth at least $407,000 and possibly as 
much as $1.6 million while the secured obligation was 
only about $12,000. 

BNP Paribas Mortgage Corp. v. Bank oJ~4merica, 

2013 WL 2452169 (S.D.N.Y. 2013) 
Bank that served as indenture trustee, collateral agent, 
depositary, and custodian in connection with $1.6 
million secured loan to corporate borrower had no duty 
as collateral agent under the security agreement or as 
indenture trustee under the indenture to follow the 
lenders’ instructions to sue itself for breach of its duties 
under the depositary agreement or custodial agreement 
because a person cannot bring an adversarial claim 
against itself, even when acting in different capacities. 
Moreover, the security agreement and indenture did not 
require such action because they limit the bank’s 
obligation to those available under the law, and under 
the law an entity cannot sue itself. The bank also lrad 
no duty to assign the claim against itself because an 
assignor can assign only the rights it has and the bank 
had no right to sue itself. The bank was not liable for 
negligently failing to prevent the fraud perpetrated by 
the borrower’s corporate parent because the bank had 
no duty independent of its contractual obligations and 
such claims were barred by the economic loss doctrine. 
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BANKRUPTCY 

In re K-VDiscovery Solutions, Inc., 

2013 WL 4550279 (Bankr. S.D.N.Y. 2013) 
Indenture that provided for notes to be subordinated to 
principal and "interest, including, with respect to the 
Credit Facility, all interest accrued subsequent to the 
commencelnent of a1\,¢ bankruptcy or similar 
proceeding, whether or not a claim for post-petition 
interest is allowable as a clai~n in a~r such 
proceeding," did not subordinate notes to post-petition 
interest on later loan. Although the indenture defined 
"Credit Facility" to consist of a specified loan 
agreement "as... may be amended, modified, restated, 
renewed, replaced, refinanced or restructured," the 
original credit facility was amended several times and 
then replaced by a facility that was later paid off with 
cash on hand, and m~y several momhs aftenvards did 
the debtor acquire the current senior loan. The 
temporal gap in the existence of a senior loan coupled 
with the fact tlrat the proceeds of the current loan were 
not used to pay offthe earlier senior loan, indicates that 
the current loan is not a "replacement" of the earlier 
credit facility and thus not entitled to priority with 
respect to postpetition interest. 

h~ re Tires N 7?acks, Inc., 
2013 WL 4525219 (Bankr. N.D. Ill. 2013) 

Although judgment creditor with a citation lien under 
Illinois law - created by serving a citation to discover 
asserts - initially had priority over another judgment 
creditor with a later citation lien, it lost that priority 
when, after the debtor filed for bankruptcy protection, 
it released the citation. The creditor’s release of the 
citation lien was not mandated by the automatic stay, 
and hence was volunta~, and the Bankruptcy Code did 
not fix priorities as of the petition date. 

LENDING & COMMERCIAL CONTRACTING 

Frankford Cross’. 5~opping Cir. v. Pho Partners, LLC, 

2013 WL 1800115 (W.D.N.Y. 2013) 
Individual guarantor who, contemporaneously with the 
execution of a commercial lease, executed a broadly 
worded guaranty covering "the full and faithful 
performance and observance of all the covenants, 
terms, and conditions of the Lease" was bound by the 
forum-selection clause in the lease. Forum-selection 
clause that required disputes to be determined by "the 
state, county or city courts in which Owner’s principal 
office is located," rather than "court in the state, 
county, or city in which Owner’s principal office is 
located" did not pern~t litigation in federal court. 

Gaia House Adezz LLC v. State Street Bank and Trust., 
720 F.3d 84 (2d Cir. 2013) 

Clause in loan agreement providing that time is of the 
essence raade deadlines material and thus the 
borrower’s failure to obtain a temporary certificate of 
occupancy on the date specified in the agreement was a 
material breach. As result, the borrower was not 
entitled to the contractual waiver of $4 million in 
accrued interest, even though the lender had waived 
previous defaults. 

Adelaar v. Sprout Foods, Inc., 

2013 WL 3168663 (S.D.N.Y. 2013) 
Even though written agreement under which 
corporation issued shares lacked the allegedly agreed- 
to "full ratchet anti-dilutioff’ protection and contained a 
merger clause, the stockholder could admit evidence of 
mutual mistake to reform the agreement. 

7~ri-State Tt~¢ck lns., Ltd. v. First Nat 7 Bank of ~Vamego, 

2013 WL 4046559 (10th Cir. 2013) 
Loan agreement in which the borrower expressly 
consented to the lender’s sale of participation interests 
and to allow the buyers thereof to enforce the debt 
could be enforced by a buyer of a participation that 
also became the administrative agent :for the loan. 
However, a related loan agreement that lacked such 
express consent could not be enforced by the new 
adrainistrative agent that lacked a participation interest. 

Avenue CLO Fund, Ltd. v. Sumilomo ~]ditsui BanMng 
Corp., 2013 WL 3853175 (1 lth Cir. 2013) 

Pursuant to terms of Disbursement Agreement, 
disbursing agent had no duty to investigate or verig~ 
the borrower’s certification that the requirements or 
conditions to the disbursement of funds were fulfilled, 
even if the agent had information inconsistent with the 
borrower’s certification. However, the disbursing 
agent could not rely on a certificate if the agent had 
actual knowledge to the contrary and had a duty to 
determine whether conditions not covered by the 
borrower’s certificates were satisfied. Trial court erred 
in granting summary judgment for disbursing agent on 
lenders’ claim for breach of the Disbursement 
Agreelnent because lnaterial facts were in dispute 
about whether events could reasonably be expected to 
have a Material Adverse Effect and whether the 
disbursing agent had actual knowledge of tiffs fact 
when it disbursed funds. For the same reason, 
smnmary judg~nent was not appropriate on the lenders’ 
claim against the disbursing agent for gross negligence. 
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A/ayfair Wireless LLC v. Celico Parmership, 

2013 WL 4657507 (D. DeE 2013) 
Putative owner of patent could not enforce it because 
there were two unsnbstantiated links in the chain of 
title. First, there was no bill of sale demonslrating that 
a secured party purchased the patent application at a 
public sale, and thus no one taking from fl~at secured 
party could prove ownership. Second, a subsequem 
secured party (who also allegedly purchased the patent 
at a public sale after default) purportedly received its 
security interest when the parent compa~\v of the 
putative owner authenticated a securiU agreement, but 
even if state law permits a parent compm\v to 
encumber the assets of its subsidiary, the Patent Act 
requires written evidence of assignment from the patent 

holder, and there was none. 

Shao v. Li, 
2013 WL 3481411 (N.Y. Sup. Ct. 2013) 

Assignmem of LLC interest in violation of a term in 
the LLC operating agreement was a breach but 
nevertheless valid because the agreement did not state 
that assignments in violation of the clause were void or 
invalid. 

M & Mlnv. Group, LLC v. Ahlemeyer Farms, Inc., 

2013 WL 5375416 (Ind. 2013) 
State could, without violating due process, issue a deed 
to a tax sale purchaser even though the mortgagee was 
not notified of the sale because the mortgagee did not, 
pursuant to a state statute, annually request a copy of 
any notice of tax sale. 
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The United States of Football 

I mentioned a documentary by Sean Pamphilon, Y?~ ~, ~r~ £ ~ ~,d 5 ~ ~ ~ ~ ~ ~ £ Iv~ ~ ~v~ 2 2 that was recently released in the US. For additional information go to 

the website: http:/itheusot~com/ 

From Rottentomatoes: 

It is a documentary that explores the cumulative effect of repetitive trauma in Alnericds Galne from Pee Wees to the pros. Fans and parents of young playel5 can 

follow a father’s quest for an answer to the question, "Should Iny kid play’?" From BounD’gate to the challenges faced in yonth leagues by shortfalls in knowledge or 

funding Emmy-winning Filmmaker Sean Palnphilon takes a tough look at what will be needed in order to save the players as well as the sport we love. Featuring Bob 
Costs, Mike Ditka, Kyle Tnrley, Jim Brown, Chris Henu, Malcolm Gladwell, James Harrison. 

From file NY Times: 
What Happens When You’re Repeatedly Hit in the Head 
By MIRIAM BALE 

"Would I allow my son to play tbotball?" is the question that the sports journalist Sean Pamphilon positions at the center of’SFhe United States of Football," his 

documentary on the dangers of head injuries in that sv~rt. He tbllows the stories of several retired N.F.L. players, living and dead, who had the degenerative brain 

disease chronic traumatic encephalopathy, which has been linked to repetitive blows to the head. Extreme dementia and depression set in before the disease sloMy 

destroys the body. "What do you do with a 300-pound, 45-year-old pel5on who’s out of control and is only going to get worse?" asks Lisa McHale, the mdow of the 

Tan~pa Bay lineman Tom McHale. 

And the extem of these iNuries appeaxs to have worsened as helmets and gear have seemingly offered more protection. Football is a dangerous culture of titillation and 

desensitization, Mr. Pamphilon suggeffts. 

The film is a thorough piece of reporting on the issnes, characters and deeper cultural ramifications. But rather than present this impressive inves~dgation as an objective 

retx~rter, Mr. Pamphilon maizes the film, perhaps unnecessarily, a personal story, including himself conspicuously in shots of the interviews. There is also a chumminess 

with his subjects that results in ~m excess of screen time ti~r some matters, an unwieldy structare and a casual tone that appears deliberately amateurish. 

It is moving that Mr. Pamphilon loves the sport and its bonding rituals even as he suggests it should be radically altered or even made somewhat obsolete. But he risks 

limiting this as a fihn made by a fan for fans, when it would also be ofinteres~t to anyone looking for a &eper examination of violence, race and class in American 

culture. 

From Forbes: 
’The United States Of Football’ DocumentaD~ Brings Pain To The Sport It Loves 

The idea that parents would question the m~tom of their kids playing full-contact, tackle tbotball is not new. My parents held me out of little kids’ football in the late 

1970s-early 1980s because they t~ared my little spindly self would be broken into a million pieces. Looking at how I stayed spindly into high school, I ran cross 

country and track instead. 

What parents didn’t ask then, and they do ask now, is a higher- stakes version of the question about whether it’s a good idea for their kids to play football. The reason, 

of course, is the Inuch greater awareness about concussions, and that the "old football injury" some Iniddle-aged man laughingly complains about isn’t a trick knee, but 

dementia. Except nobo@’s laughing. 

Into this discussion comes ’°The United States of Football," a documentary- put together by Sean Pamphilon, best known for his ESPN 30 for 30 series piece, "Run 

Riclcy Run," about noted head case (not for concussive reasons, at least we think not) and NFL running back Ricks/Williams. Pamphilon also recorded and released 

than-New Orleans Saints defensive coordinator Chegg Williams’ incendiary "kill the head and the body- will die" speech that led to suspensions and fines in the 2012 

Bountygate scandal, a speech that is inclnded in "The United States of Football." 

Pamphilon’s film literally asks that qnestion should my kid play lbotball because one thing inspiring his look into concussions and football is his own past 

obsession ruth the stx~rt, and his desire tbr his young son Alix to play it. The other thing inspiring this film was a 2009 Yahoo Stx~rks axticle written by his friend. 

Michael Silver, about a ti-ightening collapse and seizure experienced by tbrmer NFL lineman Kyle Turley, who ends up playing a starring role as a broken-down player 

and up-and-coining musician (some of his songs axe specifically about the carnage, and price paid thereof, of football). The film is playing right now at various theaters 

nationwide, and tonight’s (Sept. 10, as I write this) showing in Chicago roll be ibllowed by a discussion featuring former Chicago Bears Gale Sayers, Emery 

Moorehead (who let his son, Aaxon, play football, which he did for a time with the Indianapolis Colts), Dennis McKinnon, and former NFL coach Mary Levy. 

Lately there’s been a backlash to the concussion backlash that portrays those concerned about the long-term effects of football on its players as somehow anti-football. 

One of the interesting things about this film is that Pamphilon is wrefftling with his own feelings about the game, which he loves, and yet starts to question whether it’s a 

good idea for his son to play. Even the tagline for the movie reflects that Pamphilon’ s goal isn’t to kill football: "Protect Players, Save the Sport." 

The scariest thing about the movie isn’t merely seeing tbrmer players such as John Mackey and Ralph Wenzel as dementia- stricken shells of themselves, though that i s 

pretty darn scary’. It’s that while we know that it’s probably not a good idea to slam bodies repeatedly into someone else, we don’t know who is most susceptible to 



long-term damage, or when it stuzts. After all, Pamphilon interviews a veW lucid Jim Brown, an NFL legend wl~o certainly didn’t slay away from contact during his 

1957-65 career. 

At one point, Pamphilon ~ys to veteran sportswriter Frank Deii~rd that fi~otball seems like Russian roulette. Detbrd says, no, it’s like smoking, where we know it’s 
bad. But even researchers in the fihn, such as Robert Cantu and Ann McKee, who have done the most to advance the awareness of concussion dangers note that 

some people seem to be able to withstm~d Inultiple sub-concussive hits better than others. At tiffs point, the only way to find out wlio is in the mos~t da~ger is to watch 

someone slowly (or quicldy) &teriorate, or ex~mine their bro~n after death. 

Pamphilon spends a lot of time looking at the NFL’s, and the NFL Players Association’s, seeming turnabout on football’s impact on concussions and long-tram heaJth, 

though it’s clear, as often happens, that both only want to go so far, lest they risk the game they love, and make money l~om. Inside the film is Pamphilon’s own version 

of Michael Moore’s ’"Roger and Me," with the filmmaker spending 16 months unsuccessfully t~ing to get NFL commissioner Roger Goodell to sit for an interview, 

including an attempt to accost Goodell after he walked out of a ballroom during the runup to the 2012 Super Bowl in Indianapolis. 

While much of the film is about the aftereltEcts of football, much aJso is about how that ettEcts parents’ decisions to let their children play the sport. Most states now 

have laws that require players to be cleared medically to return to a game after a suspected concussion~ but Pamphilon points out that in most youth football venues, 

there is no medical staffto do the testing it’s a coach’s best guess. Also, he says, youth football players are at risk becau~ their coaches likely have no training in 

how to coach the sport, which is endemic to any volunteer youth sports activity often, you take anyone who is willing to raise their hand m~d say yes. °’We send kids 

to school to have their brafins nourished by teachers who ~ace ceNfied, but for sotne reason I fought Alix’s [iNs son] tnom tbr the right to have his brain battered without 

a clue as to the coach’s qualification as a~ instructor, or maturity as a man." 

The footage Pamphilon shows ofang~T coaches m~d kids banging helmets don’t do ma~laing to encourage parems to let their kids play football, and in the end (spoiler 
alert), cireums~nces and Pamphilon’s research lead his son Alix to choose baseball over football. 

I’m watching this as someone who did let his son play football, beginning as a sophomore last year. In a way, as parents, my son’s situation is cunently the best of both 
worlds: he gets to be a football player, but he isn’t in the games much, so he’s not taJ~ing man? hits. I do play catch with nay I O-yeas-old son, who is becoming a big 
tbotball fan, to the poiut I t~ar he’s going to fire me as assista~t general mmmger tbr his timtasy tbotball team. But one thing that’s changed over time is not just that I 
worry about their heals more than their knees, but that they do the same. My oldest son is veW aware of concussions mad their eft}cts, a~d it appears his coaches are 
as well. My 1 O-year-old isn’t asking to play tackle tbotball he wmats to play flag tbotba~l. 

What ’~Fhe United States of Footba]l" does best is show that, with a sport that has long replaced baseball as America’s national pastime, we are at a crossroads in how 

we view the game. If we want to save the game we love, we have to do more to protect players and their heads, or else the game will die because few parents will 

allow their children to play it. Author Malcolm @adwell is quoted in the film saying that football could become like the Army, where you know the risks and sign up 

an>ray, and it becomes an activity for people who have nowhere else to go. (I chuckled at this, given my oldest son wants to join Army ROTC in college.) That would 

mean footba]l is "not a mainstream American sport. You’ll be stunned by how quickly it goes away." He says further: 

’%,% now have peacents who are obsessing about their children at a higher rate than any time in human histo~T. You’re ruing to tell me the same parent who is 

obsessed about their child’s physical safety is going to let them play lbotball when they’re in high school? It seems like this is a massive contradiction that can’t be 

sus~ined." 

Samuel L. Pardue 

Associate Dean & Director, Academic Programs 

College of Agriculture and Life Sciences 

Fao~ity A~hi etio Representative 

NC State Un~v~’~sity 

Raleigh, NC 27695-7642 

919-515-26i4 Voice 

919-515-5266 MAX 

"All electronic mail messages in connection with State business which are sent to or received by this account are subject to th 
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UNC faculty members ask probing questions about athletics 

Hi, Lissa, 
I just saw a News & Observer article (see below) and thought I would let you know that I worked with a couple of people at UC to determine GPAs and graduation 
rates for student-athletes who had the lowest high school academic records. When we did so, we found that they were not as risky as expected, because they had 
higher graduation rates than the bottom quarter of our non-student-athletes and had lower drop-out rates as well. 
Do you or does someone else at U NC do those calculations? If so, it might be useful to share that with the media and if the grad rates are too low, it might help 
develop a set of better criteria for judging which student-athletes should be admitted if they didn’t meet UNC’s normal standards. 
Hope this is helpful, but if my suggestions never are, just let me know and I won’t send any more. 
Fritz 
UNC faculty members ask probing questions about athletics 
October 4, 2013 Updated 7 minutes ago 
By Jmae Stamcill jstancill@newsobserver.com 
CHAPEL HIILL ’Iihis tall, UNC-Chapel Hill enrolled 160 new student athletes, and 14 of them had a predicted grade point average of below a 2.3, or a "C-plus," 
placing them at risk for academic t~’ouble. 
That’s according to Steve Farmer, the undergraduate admissions director, who shaJ;ed his data with faculty Friday- during a wide-ranging discussion of athletics. 
Coaches might vet some 400 prospective student-athletes, Fainter said, arrd 160 with special talent make the cut. Of the 14 in tire lowest predicted GPA group, nine are 
from the revenue sports of basketball amd football, Faxmer said. 
"Risk is a spectrum," Farmer said, describing the university’s et?[brt to gauge who will nltimately succeed. "It’s not a bright line." 
Anthropology professor Vin Steponaitis asked a question that others have posed during three yeaxs of athletic amd academic scandals at the universig~: Why not lift the 
academic threshold for athletes, he asked, so there is less risk in admitting them? 
"The fundamental worry is that the system we have in place, no matter how hard we work at it, ends up admitting stndents who cma’t do the work," Steponaitis said. 
He mad his faculty colleagues put forth a number of penetrating questions on admissions sta~daxds, fi’eshma~ eligibility, the number of hours athletes devote to their sport, 
and why basketball stm" P.J. Hairston will play for the Tar Heels this season after his much-publicized legal tronbles. 
The questions emerged at an hourlong facul~ debate about how to balamce big-time sports at a university where trouble has included improper benefits for athletes, no- 
show classes in the Ati’icam and Ati’ican-American Studies department, criminal investigations amd am accreditation scarce. 
Timin~ of fornm 
The thrum came a day after a former I~’C-CH student tntor was indicted in co~mection with a criminal investigation of agents’ involve~nent with athletes. And it was held 
the stone day" a letter appeaxed in the student newspaper from a staAl" athletic rotor, saying he was resigning in protest of men’s basketball coach Roy Willimns’ decision to 
allow Hairston to remain on the temn after a series of traffic tickets and a ~narijuana charge that was later dropped. 
The discussion focused on 28 reforms suggested by a pamel led by Itunter Rawlings, head of the Association of American Universities. Chmacellor Caxol Folt pointed out 
that a number of the policies m’e already in place at UNC-CH. 
Others aren’t, including one idea to bin" coaches from contacting admissions sta££ Faxmer said about half of universities allow it and half don’t. 
Farmer said he was contacted the other day by a coach who was interested in a high-profile prospective athlete. ~I!ae coach ~sked Farmer for a preliminary review. 
°’I looked at the student, I called tire coach back, and I said, °I don’t think this person is our person,’" Fainter said. "So the cormnunication between the coach amd our 
office, I think, actually- sometimes works to our advantage because we cam advise coaches em’lier about who might amd who might not eventually earn admission." 
Several UNC-CH officials said a few Rawlings reco~nmendations are feasible only it" other universities implement them, too. Those include bringing back fi’eshtnan 
ineligibility for athletes, which was the stamdm’d uaatil the 1970s. 
’Disadvmrtage’ cited 
Wayne Lee, a professor of histoD’, suggested that first-yem" prohibition would ensure that athletes perform better academically. 
"Why can’t UNC unilaterally say this is what we’re going to do, this is going to be our policy?" Lee asked. 
Athletic Director Bubba Curminghmn answered: "It would put us at a very competitive disadvamtage in two primary sports." 
Cunningham said the NCAA’s new academic progress stamdards have improved the situation. 
Joy Renner, chairwomam of UNC-CH’s Faculty Athletics Cormnittee, said the group will spend this yeax exploring how much time athletes spend practicing, traveling amd 
playing their sports. Renner said when she took on the role, she didn’t know whether UNC-CH cam be both a competitive Division I sports school and a top resem’ch 

"I still don’t have that question a~swered for me," she said. 
Cunningha~’n, who has a son at UNC-CH, tried to reassnre the group that he has the university’s reputation amd integrity as his priority. 
"A questioning faculty is really good," he said. "I think we do things really, really well, but we’re not perfect. We’ve made mistakes .... We’re staxting to dig out of that." 
Jay Smith, a histo~ professor, said Friday’s event only began to scratch the suri:ace. 
"This should be the first of about a dozen such cmnpus discussions on these issues," Smith sa~d. 
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Greetings everyone, 

Attached is a Chair of the Faculty Resource Manual that I have been working on over the past couple of years whenever I 

have had a spare moment. The thought behind it was that we would have something documented for prospective or 

incoming chairs. I thought I would send it along to you all in case you have additions to make or suggestions for changes. 

It might also help with recruiting prospective candidates. 

Thanks, 
Katie Turner 
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1 Welcome and Introduction 

Welcome to the Office of Faculty Governance! Our staff has created this resource guide to 
provide information to incoming chairs of the faculty to better facilitate the transition to 
committee work and set expectations for work load. Our hope is that this document will 

familiarize the incoming Chair with the duties and responsibilities that are expected, as 
well as strategies for maintaining a healthy work-life balance. 

Our office, also known as the "Office of the Secretary of the Faculty," was established to 

support the work of the chair of the faculty, secretary of the faculty, and elected and 

standing committees outlined in the Faculty Code of University Government. The secretary 
of the faculty, deputy secretary of the faculty, and executive assistant are here to assist with 

scheduling committee meetings, making appointments to committees, planning emergency 
general faculty meetings, and answering any questions you have about the role of the Chair. 

In addition, we provide a quiet and relaxing workspace to perform tasks related to the 
Chair’s role in our Cart building suite. 

1.1 About the Office of Faculty Governance 

Office of Faculty Governance 
Department #2318 
200-04 Carr Building 
230 E. Cameron Avenue 
CB# 9170 
UNC Chapel Hill 
Chapel Hill NC 27599-9170 
facultygovernance@unc.edu 
faccounc.unc.edu 
P: 919-962-2146 
F: 919-962-5479 
Conference P: 537-3587 

Phone directory: 
Chair of the Faculty 
962-7748 

Prof. Joseph Ferrell 
Secretary of the Faculty 

962-7609 

Dr. Anne Whisnant 
Deputy Secretary of the Faculty 
962-1671 

Kathryn Turner 
Executive Assistant 
962-2146 
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1.2 Chair of the Faculty Position Description 

As stated in Section 3-1 of the Faculty Code, the chair of the faculty has the following duties, 
in addition to those that may be determined by the chancellor or Faculty Council: 

¯ To serve as chair pro tempore of the Faculty Council and of the General Faculty, 
¯ To make an annual report to the Faculty Council on the state of the faculty, and 
¯ To represent the chancellor in all academic matters whenever requested by the 

chancellor 

The position of chair of the faculty was created on October 26, 1951 as a requirement of the 
Faculty Code of University Government. 

The chair of the faculty serves a three-year term and is ineligible for immediate reelection. 

Nominations take place every third year and are made by the Advisory Committee. The 

elected chair takes office the following July 1. Interim vacancies in the office of chair of the 
faculty are filled through appointment by the Advisory Committee. 

Previous chair of the faculty Joe Templeton compiled the list of job duties and 
responsibilities during his tenure (2006-2009) which included: serving as a moderator 
during Faculty Council, serving on campus-wide committees, recommending faculty for 
assignments, attending BOT meetings, attending formal and informal university events, 
noting faculty promotions in with formal letters, linking faculty and administrators, and 
speaking on behalf of the faculty to the media. 

The chair of the faculty is often invited to serve on search committees for high-level 
administrators and speak at university-wide events. The chair also attends fall and spring 

commencement and University Day. 

1.3 History of the Chair of the Faculty 

In 1950, the General Faculty created the Faculty Council to act as its legislative body. The 
first meeting of the Faculty Council took place on January 5, 1951, and during the following 
year on January 4, 1952, Chancellor House announced Kenan Professor of English William 

S. Wells would be the first chair of the faculty. 

Chairs of the Faculty, 1952-2014 1.3.1 Previous 

2011 2014 Jan Boxill Senior Lecturer of Philosophy 

2009 2011 McKay Coble Professor of Dramatic Art 

2006 2009 Joseph Templeton Francis Preston Venable Professor of Chemistry 

2003 2006 Judith W. Wegner Professor of Law 

2000 2003 Sue E. Estroff Professor of Social Medicine 

1997 2000 Richard N. Andrews Professor of Environmental Sciences and 

Engineering 

1994 1997 Jane D. Brown Professor of Journalism and Mass 
Communication 

1991 1994 James L. Peacock III Kenan Professor of Anthropology 

1989 1991 Harry Gooder Professor of Microbiology and Immunology 
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1986 1989 George A. Kennedy Paddison Professor of Classics 

1983 1986 Doris W. Betts Alumni Distinguished Professor of English 

1980 1983 Daniel H. Pollitt Graham Kenan Professor of Law 

1977 1980 E. Maynard Adams Kenan Professor of Philosophy 

1974 1977 GeorgeV. Taylor Professor of History 

1970 1974 Daniel A. Okun Kenan Professor of Environmental Sciences and 

Engineering 

1967 1970 Frederic N. Cleveland Professor of Political Science 

1964 1967 Corydon P. Spruill Alumni Distinguished Professor of Economics 

1961 1964 George M. Harper Professor of English 

1958 1961 William S. Wells Kenan Professor of English 

1955 1958 Dudley DeWitt Carroll Kenan Professor of Economics 

1952 1955 William S. Wells Kenan Professor of English 

1.4 Letter of Appointment and Compensation 

Upon election by a majority of the faculty, the incoming chair of the faculty will receive an 
appointment letter from the Office of the Executive Vice chancellor and Provost. The letter 

details the specific dates of the three-year commitment, beginning on July 1st of the year of 
election and terminating on June 30 of the third year of appointment. 

The terms of the appointment letter are set by the Office of the Executive Vice chancellor 
and Provost and must be negotiated through that office. The Office of Faculty Governance 

does not have additional funds to supplement the chair’s salary or the authority to 

negotiate on behalf of the incoming chair. 

While the Office of Faculty Governance has access to information about the chair of the 

faculty salary account, that account is maintained by the Provost’s Office and payment is 

administered through the chair’s home department. Any issue with payroll must be dealt 
with through the home department’s HR Facilitator and Payroll Services. 

In order to ensure a smooth transition, it may be helpful to provide a copy of your 
appointment letter to the Office of Faculty Governance’s HR Facilitator. The HR Facilitator 

will begin a personnel folder with copies of relevant documents upon acceptance of the 

Chair’s appointment. The original documents are housed in the Office of the Executive Vice 
chancellor and Provost. 

1.5 Administration of Parking Permits 

The chair of the faculty is allotted a parking permit from their home department, not the 
Office of the Faculty Governance. Chairs usually obtain an ALG permit in addition to their 

regular parking allocation so that they may travel around campus to attend meetings. It is 
the chair’s responsibility to inform the parking coordinator in their home department that 

they are in need of a special ALG permit. If parking services requests justification for the 
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ALG permit, our office can provide an Office of Faculty Governance organizational chart 
(see 1.1.1) as justification. 

The additional cost of the ALG permit is not provided in the chair’s appointment letter or 

compensation. 

1.6 Office Space and Equipment 

The chair of the faculty’s office is equipped with a desktop computer, phone with voicemail, 
meeting table and four chairs, chalk board, filing cabinets, and miscellaneous office 

supplies. If the Chair is need of a laptop computer, they should inform our office so that we 

may schedule the purchase and set up with ITS. Voicemail instructions are provided upon 

request. 

1.6.1 Conference Room 

Our office maintains additional space for the chair to reserve for meetings. Our conference 
room is equipped with a large 55-inch monitor, desktop computer, printer, scanner, marker 

board, conference phone and Skype. The room comfortably seats twelve people. The Chair 
may reserve the room anytime by contacting the executive assistant. In the event that staff 

members are unavailable to open the room, the conference room can be accessed with the 
chair’s office key or by putting in the number combination 2318 into the lockbox to access 

the room key. 

1.6.2 Kitchenette 

Our shared kitchenette has a full-sized refrigerator stocked with beverages, freezer, 
microwave and storage cabinets that faculty governance staff share. We have a dedicated 

coffee station supplied with creamers, coffee pods, tea bags and seasonal drinks. The chair 
is welcome to use the kitchenette anytime. We ask that all staff keep the kitchenette tidy. 

1.6.3 Storage Closet 

The office storage closet contains office supplies and reference materials from past Faculty 
Council meetings, as well as old editions of the Undergraduate Bulletin that might be 

helpful for finding information about faculty or committee work. The key to your office 
door will allow you to gain entry into the supply closet. 

1.6.4 Anne Queen Faculty Commons 

The Anne Queen Faculty Commons room is a calm, welcoming place where faculty meet 
with colleagues and engage in discussion of matters of current concern on campus. The 

space is used for informal gatherings, meetings, and programs that encourage faculty 
exchange. Responsibility for the room has been assigned to the Office of Faculty 

Governance during daytime, weekday hours. The Campus Y manages use of the space 

during evening and weekend hours. 

The Office of Faculty Governance provides coffee and tea for faculty and their guests from 

9:00 a.m. to 11:00 a.m. weekdays. We keep the room free from reserved use until 1:30 p.m. 
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each day so as to assure its availability for informal get-togethers and impromptu use by 
faculty members. If you wish to reserve the room for a daytime faculty event, send an email 

request to the executive assistant. 

1,7 Health-Related Issues 

In the event that you are ill or unable to preside over a Faculty Council meeting, you may 
designate someone to take your place for the duration of the meeting. The chancellor 
should be notified if you are not able to preside over the Faculty Council meeting. 

2    First Steps as Chair of the Faculty 

2.1 Appointments to Standing Committees 

One of the first acts as chair of the faculty is to identify vacancies to appointed committees 
with the help of our staff. The Office of Faculty Governance staff maintains a full sortable 

list of faculty at the university that can be used to generate eligible nominees for 

appointment. In addition, each spring, we send a survey to all faculty to identify those who 
are interested in committee work. These resources are helpful to the Chair for making 

appointments and are available to the Chair upon request. 

The chair of the faculty appoints members to the following committees: 

¯ Administrative Board of the Library 
¯ Agenda Committee 
¯ Community and Diversity Committee 
¯ Faculty Information Technology Advisory Committee 
¯ Faculty Welfare Committee 
¯ Fixed-Term Faculty Committee (a subcommittee of the Faculty Council) 
¯ Nominating Committee 
¯ Status of Women Committee 

Service on all standing committees begins July 1 following appointment and ends on June 

30. To assist the chair of the faculty with making and tracking appointments, we 
recommend giving the executive assistant delegated email access to your account. This can 

be done easily with the help of our ITS support team. 

2.1.1 Agenda Committee 

§ 4-20. The Agenda Committee consists of the chair of the faculty, the secretary of the faculty, 

and five elected members of the Faculty Council appointed by the chair of the faculty for 

renewable one-year terms. The committee develops the agenda for meetings of the Faculty 

Council and the General Faculty. 

The agenda committee typically meets two weeks before the Faculty Council meeting to 
discuss speakers, materials, and timing for the agenda. Meetings are usually set around the 
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executive vice provost’s, secretary of the faculty’s and chair of the faculty’s schedule. The 
meetings last for one hour. 

2.1.2 Community and Diversity Committee 

§ 4-18. (a) The Committee on Community and Diversity consists offi’vefaculty members and 
two students appointed by the chair of the faculty. 

(b) The committee is responsible for fostering community and promoting pluralism in the 
University by encouraging social interaction, mutual acceptance, and respect among various 

groups on campus. The committee & especially attentive to matters generated by 

d&crimination on the bas& of age, race, gender, disability, religion, socio-economic status, 
national or ethnic origin, or sexual orientation. 

This committee was reconstituted in 2012 and has not yet met. 

2.1.3 Faculty Information Technology Advisory Committee 

§ 4-26. (a) The Faculty Information TechnologyAdvisory Committee is appointed by the chair 

of the faculty. It consists of (i) faculty members, and (i0 one or more students serving one-year 

renewable terms. Faculty members constitute a majority of the members of the committee. 

(b) The committee represents to the chancellor and the University community the concerns of 

faculty and others with regard to information technology. The committee’s functions include: 

considering issues pertaining to the use of information technology in teaching and learning, 

research, and other professional activities in the University; and advising University officers 

and offices of administration on faculty needs and interests relating to information 

technology. 

This committee was reconstituted in 2011 and has been meeting regularly. 

2.1.4 Faculty Welfare Committee 

§ 4-15. (a) The Faculty Welfare Committee is appointed by the chair of the faculty. (b) The 

committee monitors and works toward the improvement of faculty working conditions, 

including salaries and benefits. 

This committee was reconstituted in 2012 and has not yet met. 

2.1.5 Fixed-Term Faculty Committee 

Resolution 2005-9. On Establishing the Council Committee on Fixed-Term Faculty 

The Committee has six members, appointed by the chair of the faculty from among sitting 
members of the Faculty Council at the September meeting of the Council each year. Four of 

the members are fixed-term faculty members, and two are tenure-track faculty members. The 

chair of the faculty designates the chair of the committee. Members are eligible for 

reappointment. 

Sec. 2. The committee addresses working conditions and the status of full-time and part-time 

fixed-term faculty members. In this regard it monitors implementation of policies and 
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recommendations concerning fixed-term faculty; reviews school, college, and departmental 
policies governing such faculty members; and formulates and proposes new policies and 
procedures for consideration by the Faculty Council. The committee reports to the Council as 
appropriate to its agenda, but at least annually. 

This committee has been active in recent years, particularly with gathering data from 
faculty about their opinions on the naming of a third tier promotional track for fixed-term 
faculty members. This committee tends to meet on the Fridays before Faculty Council 
meetings, although that may change from year to year. 

2.1.6 Status of Women Committee 

§ 4-22. (a) The Status of Women Committee is appointed by the chair of the faculty. 

(b) The committee addresses ongoing concerns of women faculty members, identifies 
obstacles to achievement and maintenance of equality in the representation and status of 
women on the faculty, and proposes steps for overcoming those obstacles. 

This committee has met regularly in past years and is currently working on women’s 
leadership at the departmental level. 

2.1.7 Administrative Board of the Library 

§ 12-1. (a) There is an Administrative Board of the Library composed of fourteen members. 
Seven members are elected by and from the following electoral divisions: 

The Divisions of the Humanities and Fine Arts of the College of Arts and Sciences--two 

members. 

The Division of the Social Sciences of the College of Arts and Sciences--two members. 

The Division of Natural Sciences and Mathematics of the College of Arts and Sciences--two 

members. 

The Academic Affairs Libraries--one member. 

(b) The chair of the faculty appoints six members of the Administrative Board of the Library, 

as follows: 

One member from the School of ]ournalism and Mass Communication, the Kenan-Flagler 

Business School, the School of Education, the School of Law, the School of Information and 
Library Science, the School of Social Work, and the School of Government. 

One member from the Division of Health Affairs. 

Two members from the faculty at large. 

One undergraduate student, on recommendation of the president of the student body. 

One graduate student, on recommendation of the president of the Graduate and Professional 

Student Federation. 

The University librarian is a member ex officio. 
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This committee meets regularly to advise the University Librarian. 

2.1.8 Nominating Committee 

§ 4-2. (a) The Nominating Committee consists of the chair of each of the standing committees 
established by this Article, or the chair’s designee, and four members of the voting faculty 
appointed by the chair of the faculty, members. The secretary of the faculty acts as convener 
of the committee Service is for one year. The chair and secretary of the faculty serve as ex 
officio, non-voting and serves as its secretary. 

(b) Except as otherwise provided, the committee nominates members of the voting faculty for 
all positions established by or pursuant to this Article that are to be filled by election. It also 
makes recommendations for positions that are to be filled by appointment. 

The nominating committee generally meets in the spring in a series of meetings. The 
materials and potential nominees are prepared by OFG staff ahead of time based on an 

annual survey sent to the faculty soliciting their interest in serving. 
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2.2 Appointments to Outside Committees 

A handful of committees exist outside of the Faculty Code that call for the chair of the 
faculty to make student and faculty appointments. Some of these committees include: 

¯ The Committee on Student Conduct 
¯ Faculty Honor System Advisory Committee 
¯ Faculty Hearings Board Panel 
¯ University Insurance Committee 
¯ Transportation Advisory Committee 

2.2.1 The Committee on Student Conduct 

From the Instrument of Student]udicial Governance: 

The Committee on Student Conduct ("COSC") shall be composed of three persons appointed 
by the chancellor, three members of the faculty selected by the chair of the faculty, and six 
students (four undergraduate and two graduate/professional students who are 
representative of their student constituencies as well as the diversity of the student 
community). Student members shall be selected through an application process by the 
Student Body President, or designee, and by the President of the Graduate and Professional 
Student Federation, or designee, respectively. All Attorneys General, Court Chairs, and 
Outreach Coordinators shall serve as non-voting ex officio members. In no case shall a 
member’s term of appointment be less than one year or more than three years. Although it 
is not mandatory, the Chair of COSC shall usually be a member of the University faculty or a 
chancellor’s appointee who has been a member of COSC for one or more years or who has 
experience in student judicial matters. The Chair shall be elected for a one-year term at the 
beginning of the fall semester by a majority of committee members. The responsibilities of 
the Committee on Student Conduct include the following: 

To oversee the operation of the Instrument of Student Judicial Governance (Honor Code). 

To propose changes to the Instrument appropriate to its increased effectiveness. 

To receive proposed amendments and coordinate their study and disposition by the three 

constituencies. 
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To report annually and in writing to the chancellor, Student Congress, and the Faculty 
Council. 

2.2.2 Faculty Honor System Advisory Committee 

From the Instrument of Student]udicial Governance: 

The chair of the faculty shall appoint a five-member Faculty Honor System Advisory 

Committee, drawn from faculty members with interest and experience concerning the 
campus Honor System. In making the requisite appointments, the chair of the faculty shall 

take into account recommendations by the Undergraduate Student Attorney General, the 

Chair of the Undergraduate Honor Court, and the Graduate Student Attorney General. In 
making appointments, the chair of the faculty should strive to maintain a committee that is 

broadly representative (in terms of academic units and faculty rank) and possesses 
relevant expertise (such as experience with legal systems, knowledge of undergraduate 

and graduate-level issues, experience with instructional development, and awareness 

concerning the operation of the Honor System). Members of the advisory committee shall 
serve for overlapping three-year terms or until their successors have been appointed. 

2.2.3 Faculty Hearings Board Panel 

From the Instrument of Student]udicial Governance: 

The chair of the faculty, in consultation with the Chair of the Committee on Student 

Conduct, shall establish a standing panel of at least 30 faculty members, whose interest and 
expertise qualifies them for service on University Hearings Boards charged with 

responsibilities to hear original or appellate matters pursuant to this Instrument. The 

faculty panel should be drawn from a cross-section of departments, disciplines, and ranks 
of faculty in order to provide a diverse and representative pool of faculty who are known 

and respected by their peers. Appointments to the faculty hearing board panel shall be for 
three years. All members of the Faculty Hearings Boards Panel shall be provided relevant 

training concerning the operation of the campus honor system and other related matters. 

2.2.4 Appointments to Outside Committees Summary Chart 
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2.3 Membership on Standing Committees 

The Faculty Code of University Government calls for the chair to be ex qfficio on a few of the 
standing committees. In addition, the chair of the faculty is invited to join committees 

outside of those established by the Faculty Code. In some cases, the chair of the faculty may 
choose to appoint someone else in their place. These committees include the following: 

¯ Chancellor’s Advisory Committee 
¯ Faculty Executive Committee 
¯ Agenda Committee 
¯ Nominating Committee 
¯ Faculty Assembly Delegation 
¯ Carolina Center for Public Service Advisory Committee 
¯ University Day Committee 
¯ Commencement Committee 
¯ Commencement Speaker Advisory Committee 
¯ University Priorities and Budget Advisory Committee 
¯ Enrollment Policy Advisory Committee 
¯ MasseyAwards Committee 
¯ Board of Trustee Meetings 

2.3.1 Chancellor’s Advisory Committee 

§ 4-5. (a) The Advisory Committee consists of nine elected members, the chair of the faculty, 
the secretary of the faculty, and the chair of the Committee on Appointments, Promotions, and 

Tenure. 

(b) The committee is advisory to the chancellor in any matter deemed important by the 

chancellor or the committee, and particularly with respect to: 

proposed amendments to the trustee policies and procedures governing academic tenure; 
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academic program planning and assessment; 

appointment of vice chancellors, deans, and other senior administrators; 

recommendations for corrective action 

pursuant to a report of the Faculty Hearings Committee with respect to a decision not to 

reappoint a probationary-term faculty member, or 

pursuant to a report of the Faculty Grievance Committee with respect to a decision not to 

promote to a higher rank a person holding permanent tenure at the rank of associate 

professor or ass&rant professor; and 

appointment and renewal of appointment of the faculty marshal and appointment and review 

of the faculty athletics representative. [Added April 24, 2004, to reflect adoption of§§ 3-3 and 

3-4; Amended November 6, 2009.] 

No faculty member may serve simultaneously as an elected member of the Advisory 

Committee and the Faculty Executive Committee; the Committee on Appointments, 

Promotions, and Tenure; the Faculty Hearings Committee; or the Faculty Grievance 

Committee. 

(c) The secretary of the faculty serves as secretary of the committee. 

(d) The committee holds regular meetings once each month, at such time and place as fixed by 
the committee and the chancellor. The presiding officer is the chancellor, or, in his or her 
absence, the chair of the Advisory Committee. Special meetings may be called by the 
chancellor or the chair of the Advisory Committee. Notice of a special meeting called by the 
chair is given to the chancellor. Whoever calls the special meeting presides. 

2.3.2 Faculty Executive Committee 

§ 2-10. (a) The Faculty Executive Committee consists of the chair of the faculty, the secretary 

of the faculty, and twelve members of the voting faculty elected by the faculty for renewable 

three-year terms. The term of office begins on July 1. A member who has served two successive 

full three-year terms is ineligible for election to the succeeding term. 

(b) Members are nominated and elected and interim vacancies are filled in the manner 
provided for electing other standing committees [§ 4-3], except that the Advisory Committee 

acts instead of the Nominating Committee. 

(c) The chair of the faculty convenes the Faculty Executive Committee and presides at its 

sessions. 

(d) The Faculty Executive Committee has the following powers and duties: 

1) to exercise the consultative powers delegated to the Faculty Council by §§ 2-8(b)(3) and 2- 

8(b)(4), above, subject to such restrictions or instructions as the Council may from time to 

time establish; 
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2) when prompt action is required, to exercise the legislative powers delegated to the Faculty 
Council by §§ 2-8(a)(1) and 2-8(a)(4), above, subject to confirmation by the Council at its next 

regular meeting; 

3) to serve as an advisory committee to the chair of the faculty; 

4) to represent the Faculty Council and the General Faculty in advising the University 

administration with respect to issues, such as planning and the setting of University priorities, 

that the committee deems important to the University’s mission; 

5) to work with the various officers and groups within the University toward the realization of 

goals set in actions of the Faculty Council; 

6) to report to the Council at regular intervals, including reporting annually on the status of 

the implementation of resolutions of the Faculty Council; and 

7) to serve as members of the Faculty Council as provided in § 2-2(b). 

2.3.3 Agenda Committee 

See 2.1.1. 

2.3.4 Nominating Committee 

See 2.1.8. 

2.3.5 Faculty Assembly Delegation 

§ 3-5. (a) The delegation of the General Faculty to the FacultyAssembly of The University of 

North Carolina is composed of four members elected by the voting faculty and the chair of the 

faculty or the chair’s designee. The chair of the faculty designates the chair of the delegation. 

The Committee on University Government may amend the provisions of this paragraph with 

respect to the number of members of the delegation when required by a change in the number 

of members of the Faculty Assembly apportioned to the University. Such amendments are 

reported promptly to the secretary of the faculty and by him or her to the General Faculty. 

(b) The delegation represents the faculty of the University at the Faculty Assembly of The 

University of North Carolina and reports to the Faculty Council on matters of interest relating 

to the Faculty Assembly and actions taken by that body. 

2.3.6 Carolina Center for Public Service Advisory Committee 

The Carolina Center for Public Service strengthens the University’s public service 
commitment by promoting scholarship and service that are responsive to the concerns of 
the state and contribute to the common good. The chair of the faculty sits on the advisory 

committee. More information is on the CCPS website: http://www.unc.edu/ccps/our- 
office-staff-board.php. The advisory committee meets approximately twice a semester and 

occasionally holds special events. 
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2.3.7 University Day Committee 

Chaired by the executive vice provost, the University Day Committee is composed of a 
number of different representatives from across campus, including members of the 
Employee Forum, Graduate and Professional Student Federation, GAA, Public Safety, 
University Events, Facilities Services, and the student body. 

2.3.8 Commencement Committee 

Chaired by the executive vice provost, the Commencement Committee is composed of a 
number of different representatives from across campus, including members of the 
Employee Forum, Student Affairs, University Relations, Disability Services, University 
Registrar, Construction Management, Graduate and Professional Student Federation, GAA, 
Public Safety, University Events, Facilities Services, and the student body. 

2.3.9 Commencement Speaker Advisory Committee 

Chaired by the executive assistant provost, the commencement speaker advisory 
committee is composed of undergraduates, graduate students, and faculty who advise the 
Provost on the selection of commencement speakers. 

2.3.10 University Priorities and Budget Advisory Committee 

Chaired by the executive vice chancellor and Provost, the university priorities and budget 
advisory committee is composed of the St. Assoc. Dean of the College; Accounting Director 
of Financial Planning and Budgets; Dean of The Graduate School; the Dean of the School of 
Education; the Assoc. Provost of Finance and Academic Planning; the Vice chancellor of 
Finance and Administration; the Employee Forum Chair; the Student Body President; the 
Dean of the School of Global Public Health; the President of the Graduate and Professional 
Student Federation; the chair of the faculty; the V.C. for Research and Economic 
Development; and the Dean of the Summer School. This committee meets no more than 
once year. 

This committee is currently inactive. 

2.3.11 Enrollment Policy Advisory Committee 

Chaired by the executive vice provost, the Enrollment Policy Advisory Committee includes 
the University Registrar, Chief Diversity Officer, Senior Associate Dean of the College; 
Retention Coordinator for Undergraduate Education, the Senior Associate Dean for 
Undergraduate Education; the Associate Vice chancellor for Facilities Planning and 
Construction; the Vice Provost for Finance and Academic Planning; the Student Body 
President; the chair of the faculty; the Dean of The Graduate School; the Assistant Provost 
for Institutional Research & Assessment; the Vice chancellor for Student Affairs; the 
Associate Dean for Academic Affairs in the School of Public Health; the Exec. Assoc. Dean of 
Finance and Admin for the School of Medicine; the Associate Provost and Director of 
Scholarships and Student Aid; and the Vice Provost for Enrollment and Undergraduate 
Admissions. 
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2.3.12 Massey Awards Committee 

In i980, the late C. Knox Massey established an endowment creating the C. Knox Massey 
Distinguished Service Awards. The Massey Awards Committee meets annually to 
determine who has demonstrated an "unusual, meritorious or superior contribution made 

by an employee, past or present, to the University of North Carolina at Chapel Hill." More 

information about the award is at http://www.unc.edu/masseyawards/history.html. 

2.3.13 Board of Trustees Meetings 

The chair of the faculty attends the monthly Board of Trustees meetings. The meeting 

schedules and agendas can be found at the following website: 
http: / /www.unc.edu/ depts/trustees/sched.html. 

2.4 Membership on Standing Committees Summary Chart 
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2.5 Procedure for Making Appointments 

Appointments to committees can be made over the phone, or by email. The executive 
assistant can send an appointment letter electronically on behalf of the chair of the faculty 
to all nominees requesting their acceptance to be on the committee. The email is copied to 
Faculty Governance staff to allow them to track appointments for the committee rosters 
and keep correspondence for records management compliance. 

A sample appointment letter is below: 

<Date> 

Dear                   : 

You have been identified as a faculty member whose background and experience would enrich the 

work of the <insert committee name>. The charge of the <number>-member committee as it is 

explicated in The Faculty Code of University Government is the following: 

<Insert Committee Charge> 

Please notify the Office of Faculty Governance staffby "replying to all" as soon as possible as to 

whether or not you accept appointment. I look forward to hearing from you. 

Sincerely, 

Chair of the Faculty 

Cc: Anne Whisnant, Deputy Secretary of the Faculty; Joseph Ferrell, Secretary of the Faculty; 

Kathryn Turner, Executive Assistant 
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2.6 Advice for Making Appointments 

¯ Choose faculty from diverse backgrounds, departments, and stages of their careers 
¯ Use the faculty governance staff as a resource to search for nominees from 

departments you are not familiar with 
¯ Attend all of the nominating committee meetings and come prepared with a list of 

things you are looking for to fill vacancies for each committee 
¯ Take notes your first year on names you hear often or recommendations by 

colleagues 

From previous chair of the faculty McKay Coble: 

"The Executive Committee is essential. Be there at election time to vet the candidates and 

make sure you have a good, close trustworthy council. Try and pick diverse views." 

2.7 Incoming Chair Checklist 

v/ Action Time Frame 

Meet with Office of Faculty Governance Staff immediately After nomination announced; before 
after accepting nomination for Chair Spring elections begin 

Send candidate profile and information to OFG staff for Spring election season 
inclusion in Elections Voter Guide 

Congrats! Accept your terms of appointment and return Upon notification of election to Chair 
letter to Provost’s Office position 

Before July :[st Meet with the OFG staff to go over office space, gather 
information for appointments, give emergency contact info, 
and order any supplies needed including business cards, 
stationary, etc. 

Identify vacancies to standing committees and obtain lists    Before July :[st 
of nominees from Faculty Governance staff 

3 Recognizing Faculty Contributions 

3.1 Congratulatory Letters 

It is tradition in the Office of Faculty Governance to recognize different types of 
professional achievement by faculty members at UNC. The office staff generates 
congratulatory letters on behalf of the chair of the faculty and secretary of the faculty in the 
following instances: a faculty member joins UNC, a faculty member receives a promotion to 
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associate or full professor, and when a faculty member received a distinguished 
professorship without a termination date. The executive assistant generates these letters 
once a month after the Board of Trustees announces their list of promotions. 

4 Faculty Council 

As explained in Article 2 of the Faculty Code, the chair of the faculty is ex officio on the 
Faculty Council. In their second year, the chair of the faculty will have the opportunity to 
recommend members for election to the Council. Over the course of four meetings, the 
chair can advise members of the nominating committee on the selection of nominees. The 
secretary of the faculty then requests that those nominees accept nomination before they 
are placed on the ballot. Those who are elected with the majority of votes become members 
of the Council, while the rest are designated as alternates in the event of a vacancy. 

The Faculty Council meets eight times a year, September through April, according to the 
chancellor’s schedule. Article 2.5 stipulates that the chair of the faculty presides over the 
Council at the request of the chancellor. If the Chair is presiding over a meeting and a tie 
occurs during a vote, the Chair may vote in case of a tie. However, the Chair in all other 
cases is a non-voting member of the Faculty Council. 

Article 2.8 describes the powers vested in the Faculty Council: 

(a) The Council exercises the legislative powers of the General Faculty: 
1) to determine the educational policies of the University and the rules and 
regulations under which administrators and faculty will conduct the educational 
activities of the University; 
2) to prescribe the requirements for admissions, programs of study, and the award 
of academic degrees by the University in the context of the basic educational policies 
of the University and the special competencies of the faculties of particular colleges 
and schools; 
3) to recommend persons for honorary degrees and special awards; and 
4) to advise the chancellor and other officers of administration and the student body 
in matters of student conduct and discipline, and to approve any rules and 
regulations governing student conduct that affect academic standards or 
performance. 

(b) The Council also has power, concurrently with the General Faculty: 

1) to provide for such standing and special committees as the Council may deem 

necessary or useful for the effective and expeditious conduct o fits business; 

2) to act upon reports from and to make recommendations to the General Faculty, 

faculty committees, colleges, schools, institutes, and other units of the University; 

3) to request information and reports from and to give advice to the chancellor and 

other officers of administration with respect to any matter affecting the life of the 

University; and 
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4) to discuss and resolve upon matters relating to the life of the University. 

4.1 Tips for Handling the Media 

Faculty Council is attended by the media and the chair of the faculty will oftentimes be 
approached to "speak for" the faculty at-large. This situation is problematic because it is 

impossible for the chair of the faculty to know what several thousand people think about a 

topic. 

Previous chair Mckay Coble describes being a representative of the faculty as "the really 

hard part" of the job. She warns incoming chairs that the "press seems to want to put the 

UNC faculty at odds with our administration and can be very ’leading’ in their questions .... 
If there is a difference between what the faculty are feeling and what the administration is 

doing then go ahead and tell the chancellor and/or Provost what you are going to say. Do 
not surprise them. Use Mike McFarland as much as possible." 

Direct communication with the administration and faculty is encouraged. The Office of 

Faculty Governance has a strong online presence that can help the chair of the faculty 
communicate to the faculty and the media. By doing so, the chair can help to "set the record 

straight" on issues when she or he is misquoted in the press. 

Some ways in which the chair of the faculty can communicate directly with the public: 

¯ Through the Office of Faculty Governance Facebook and Twitter pages 
¯ Through the Office of Faculty Governance website homepage bulletin 
¯ Through the "Ask the Chair" webpage 
¯ Through the General Faculty Listserv (only used for one-way communication) 
¯ Through a "blog" hosted on the faculty governance website 

These resources are available for the chair of the faculty whenever he or she would like 

them. Office staff can assist with training to use software or social media. 

"Remember, the battles you take on are not best played on the field of the press, but on 

campus between you and the other folks trying to make Carolina the best place possible."-- 

Prof. McKay CoNe 

5 Chair of the Faculty Expenses 

5.1 The Chair’s Discretionary Account 

The Office of Faculty Governance maintains a separate discretionary account for the Chair 
of Faculty. Because the funds come from a trust, rather than state source, they can be used 

for business entertainment purposes, catering, educational expenses, etc. 

According to the Finance Policies and Procedures Manual, policy 1263 on University-Related 

Business Entertainment Expenses, the following may be charged to the chair of the faculty 

Discretionary Account: 
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¯ Business entertainment of University guests is essential. Examples of official guests 
would include the following: visiting lecturers; representatives of research 

organizations; visitors from other universities; individuals interested in University 
programs and issues (potential donors); guests invited to assist in the development 

of new programs (both paid and non-paid consultants); and business and 
community leaders. The relationship between the visitor and the University 

employees attending the function or their areas of responsibility must be clearly 

indicated, particularly for those who are at the campus on specific business on 
behalf of the University. The University is not normally expected to reimburse 

official guests for travel and related expenses, except where the guests travel to the 

University on specific invitation. Reasonable costs of a dinner (or other meal) 
meeting or a reception which occurs as part of the official guest’s visit may be 

reimbursed as business entertainment. 
¯ Internal Conferences, Training Sessions, Recognition Events, Business Meetings, and 

Seminars: A meal, such as a luncheon, and refreshment breaks which are provided 
as part of a departmental conference, training session, a recognition event for one or 

more employees, a business meeting, or a seminar are reimbursable as business 

entertainment expenses. The costs incurred should be prudent and reasonable. 
¯ Receptions and Dinner Meetings. Receptions for employees, alumni and friends of 

the University are reimbursed as business entertainment. 
¯ Meetings of the administration. The University may, from time to time, hold dinner 

meetings for administrative officers, deans, department chairs, and faculty, 
including guests, for the purpose of discussing items of general University interest. 

Such meetings are reimbursed by the University as business entertainment. 

5.2 Expense Reimbursement 

The Chair is responsible for furnishing appropriate documentation to the executive 

assistant at the time of reimbursement to ensure that the department is following proper 
finance procedure. The required documentation is specified in Policy 1263: 

Documentation Requirements 

Business entertainment expenses must be documented (substantiated) to meet 
requirements of the federal tax code (see section below), and prudent business practices. 
To meet these standards the expenses must be documented to show: 

Identification of the persons or group being entertained. If a small group (eight or 

fewer individuals) is being entertained, the names and total number of all persons 
attending must be shown. 

A statement as to the reason for such business entertainment. Indicate how the 
business entertainment benefited the University and clarify the relationship of the 

persons in attendance to the particular aspects of the University’s programs or 

activities (titles, committee names, field of interest of person being entertained, 
reason for visitor being on campus, etc.). 
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The place of entertainment. The location must be provided. Receipts for business 
entertainment expenses are required for reimbursement to employees. If payment 
is to be made to a vendor, the normal invoice or statement of costs is required. 

Payments are made for business entertainment expenses when the documentation is 
complete. If appropriate action cannot be taken to properly document the expense, the 
employee must bear the cost of the business entertainment. 

Appendix A: Faculty Governance lob Descriptions 

Secretary of the Faculty (EPA) 

As stated by Section 3-2 of the Faculty Code, the secretary of the faculty has the following 
responsibilities: 

¯ To keep minutes of all meetings of the General Faculty and of the Faculty Council 
and enter them in the permanent minute books of the faculty, 

¯ To conduct all elections of the General Faculty and the Faculty Council, 
¯ To conduct correspondence pertaining to elections and actions of the two faculty 

bodies 
¯ To maintain files of all nominations and citations for honorary degrees and 

special awards, and 
¯ To maintain records of the charge, membership, and duration of all committees 

about which (s)he is notified 

The office of secretary of the faculty was established with the university’s founding. The 
secretary was also responsible for keeping student records until 1886. 

The secretary of the faculty serves a five-year term and is eligible for re-election. The 

Advisory Committee nominates one member of the voting faculty for the position. After the 

opportunity for addition nominations from the floor has been given, The Faculty Council 
elects the secretary of the faculty. 

Deputy Secretary of the Faculty (EPA-Nonfaculty) 

1. Research 
¯     Direct selected research activities on topics including nominees for honorary 
degrees and special awards, and emeritus faculty 
¯     Identify, adapt, collaborate with, and contribute to, and make effective use of 
research support services from within the University 
¯     Research, learn, and implement new tools to streamline the faculty elections 
process 
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¯     Monitor and analyze research data as it relates to national and state-wide 

developments in faculty governance and other topics of concern to faculty and 
publish on website or social media outlets 
¯     Develop and maintain database of all faculty to include regular updating, 

analyses, report preparation; incorporate information on past service relating to 

faculty governance 
¯     Collaborate with other units on campus in developing research protocols, 

gathering and analyzing data and preparing research reports, including developing 

and deploying electronic questionnaires and surveys 
¯ Identify potential faculty appointees to campus committees and task groups. 

2. Communications 
¯ Develop and maintain an effective website with information and links to 

information of interest to faculty in general, as well as information and resources 
pertinent to faculty governance, faculty council, and committees; implement 

innovative features as requested; create topical and changing content as requested 
¯     Independently design and deploy faculty resources on a daily or weekly 

basis, and relate such changing content to other web-based communications via 

social media 
¯     Solicit advice and problem-solving input from the chair of the faculty and 

secretary of the faculty in implementing a comprehensive, digitally-based 

communications strategy for the Office of Faculty Governance 
¯     Supervise the executive assistant in the maintenance and updating of Excel- 

based rosters for the Council and all standing committees, and the of uploading 
roster information to the Web site 
¯ Supervise the executive assistant in updating and keeping current all 

listservs for the Faculty Council, General Faculty, Voting Faculty, and numerous 
faculty standing committees by generating necessary data from UNC HR Data 

Warehouse 
¯ Oversee maintenance and updates of committee and Council meeting 
schedules on the Web calendar as well as on the university events calendar and the 

university open meetings calendar 
¯     Oversee updates of the Faculty Code of University Government, both in print 

and on the Web 
¯ Write, edit, and distribute the monthly Faculty Governance e-newsletter and 
other communications (e.g. via the Faculty Governance blog or social media outlets) 

with the General Faculty about issues of concern 
¯     Direct the executive assistant and work-study personnel on the maintenance 

and development of the Office of Faculty Governance web archive of meeting 

agendas, minutes, reports, and other documents and data 
¯     Ensure executive assistant uploads and distributes the Faculty Council 

agendas, meeting materials, and minutes to Council members and other interested 

parties (including the chancellor and other top university leadership) in advance of 
each meeting 
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¯     Edit and approve spring and fall commencement memos for distribution, and 
other communiques as needed, to faculty 
¯     Provide liaison with campus news services, university relations, and 
information technology units; 
¯     Develop effective strategies for communication with faculty members on a 
variety of topics, including faculty accomplishments and information relating to 
diverse university support services to enhance faculty research and teaching 
¯     Develop, direct, and implement the Office of Faculty Governance’s social 
media communications strategy, including Facebook and Twitter presence 
¯     Develop strategic plans for the maintenance of archival material and 
electronic records relating to faculty governance and supervise the transfer of 
material to the University Archives 
¯     Maintain and make available to the public online archive of faculty 
governance materials as part of our new web site 
¯     Respond to inquiries and questions from faculty members and others; 
oversee correspondence records 
¯     Provide assistance and advice on policies and procedures to faculty members 
who approach the Office of Faculty Governance with issues of concern 
¯     Act as the point of contact for internal and external media outlets when the 
secretary of the faculty and chair of the faculty are not available 
¯     Communicate with new Council and committee members about meeting 
schedules and what to expect during their terms 
¯     Manage the faculty elections process by assembling ballot information, 
creating a Qualtrics-based electronic survey that distributes accurate, discrete, and 
unique ballots to nearly 3500 faculty members in 18 different voting divisions, 
manage and troubleshoot technical problems with individual faculty ballots, 
including re-issuing unique ballots as needed and assuring that no one has voted 
twice 
¯ Generate the reports on the final elections results, verify completed and 
"partial" ballots in the electronic system and assure the accuracy and validity of the 
final results 

3. Project and Program Management 
¯     Develop, plan and implement programs on topics of concern to faculty (e.g., 
programming relating to academic freedom, controversy in the classroom, digital 
communications) 
¯     Oversee the development of orientations for new faculty council and 
standing committee members 
¯     Provide support to Retired Faculty and the new emeritus faculty voting 
division by participating in regular meetings with RFA representatives, creating and 
managing the RFA website, and encouraging retired faculty participation in the 
voting process 
¯     Serve as liaison and coordinator with other key offices on campus, including 
offices of program leaders and vice chancellors 
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¯     Represent the chair of the faculty and the secretary of the faculty at selected 
functions and meetings on campus 
¯     Plan for and resolve difficulties that arise with the management of the Anne 
Queen Faculty Lounge 
¯     Recruit faculty members for service in various areas of faculty governance, 
including committees and task forces 
¯     Plan and prepare for meetings of the General Faculty, the Faculty Council, the 
Executive Committee of the Faculty Council, and other faculty committees 
¯     Supervise the executive assistant in establishing reporting schedules for the 
year and communicating with committee chairs about the content and submission 
of reports 
¯     Provide direct support for the Faculty Executive Committee, the Honorary 
Degrees and Special Awards Committee, and the Faculty Council Agenda Committee 
in organizing meeting materials and taking and disseminating minutes 
¯     Collect, scan, and make available (via secure website) for the Honorary 
Degrees and Special Awards Committee nominations materials submitted for 
candidates for various faculty-given awards 
¯     Supervise executive assistant in using the Excel records of committee and 
Faculty Council rosters to compile information on vacancies in standing committees 
and the Faculty Council; developing spreadsheets or other effective digital means 
for the Nominating Committee to review lists of faculty members eligible for various 
offices; and assembling information on potential nominees to be considered by 
Nominating Committee 
¯     Identify and work with other administrative support services within the 
University available to facilitate the work of the Office, and retain outside 
contractors for administrative support services when needed services are not 
readily available from within the University 

¯ Manage the Anne Queen Faculty Commons by creating and maintaining policies for 
use of the room, furnish and keep up the physical condition of the room, assure that 
coffee service is provided for faculty each day during the school year, and working 
with the Campus Y to effect mutually beneficial use of the space for faculty and 
students (including regular meetings with Y staff and students) 

Executive Assistant [SPA) 

Communications Support for the Director of Research, Communications, and Programs, 
the chair of the faculty, secretary of the faculty, Faculty Council, and Faculty Committees. 
This work entails generating, maintaining, and updating content distributed through the 
Faculty Governance website and other electronic media, and keeping all basic 
communications records, data, and tools (including committee and Council membership 
rosters) current and functional. Specifically, this work includes, but is not limited to: 

¯     Providing advice and problem-solving input to the chair of the faculty, 
secretary of the faculty, and Director of Research Communications and Programs in 
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implementing a comprehensive, digitally-based communications strategy for the 

Office of Faculty Governance 
¯     Finding and deploying tools for electronic information management and 

communications 
¯ Maintaining and updating Excel-based rosters for the Council and all 

standing committees and uploading roster information to the Web site 
¯     Based on the Excel rosters and use of the UNC Data Warehouse, updating and 

keeping current all listservs for the Faculty Council, General Faculty, Voting Faculty, 

and numerous faculty standing committees 
¯     Maintaining and updating committee and Council meeting schedules on the 

Web calendar as well as on the university events calendar and the university open 
meetings calendar 

¯     Assisting with content development, writing and distribution of the Faculty 

Governance e-newsletter and other communications (e,g, via the Faculty 
Governance blog or social media outlets) with the General Faculty about issues of 

concern 
¯     Updating and keeping current the Faculty Code of University Government, 

both in print and on the Web 

¯     Maintaining and developing (by digitizing older records) the Office of Faculty 
Governance web archive of meeting agendas, minutes, reports, and other documents 

and data 
¯ Uploading and distributing the Faculty Council agendas, meeting materials, 
and minutes to Council members and other interested parties (including the 

chancellor and other top university leadership) in advance of each meeting 
¯     Drafting and distributing spring and fall commencement memos, and other 

communiques as needed, to faculty 

¯     Generating and mailing congratulatory letters to new faculty, and to current 
faculty members receiving tenure, promotion, chaired professorships 

¯     Generating and mailing thank-you letters or emails to faculty members who 

are ending their terms of service on Faculty Council or committees 
¯     Doing general proofreading and copyediting of all Faculty Governance 

written materials 
¯     Serving as initial point of contact for faculty and staff contacting the Office of 

Faculty Governance with inquiries about policies, procedures, or faculty resources 

Faculty Council and Standing Committees Organizational, Operational, and Logistical 
Support: This set of duties entails many tasks that ensure the smooth operation and 
seamless interaction of the ninety-four member Faculty Council and approximately twenty- 
five faculty committees that are enumerated in the Faculty Code of University Government 
and that form the core of campus-wide shared governance structures in place at UNC since 
the 1950s. Specifically, this work includes, but is not limited to: 
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¯     Understanding Faculty Governance policies and practices so as to be able to 
answer the questions and help solve the problems of faculty members who 

approach the Office of Faculty Governance for assistance or advice 
¯     Establishing Faculty Council, Faculty Executive Committee, Agenda 

Committee, and Faculty Assembly Delegation meeting schedules and maintaining 

their meetings calendars 
¯     Communicating with new Council and committee members about meeting 

schedules and what to expect during their terms 

¯     Maintaining current rosters for twenty-five faculty committees and the 
Faculty Council and tracking changes throughout the year in Excel, on the Web, and 

in various listservs 
¯     Maintaining the Faculty Council attendance roster and communicating with 

members regarding absences 

¯     Establishing reporting schedules for the year and communicating with 
committee chairs about the content and submission of reports 
¯ Communicating with committee chairs about open meetings requirements 
¯ Collecting the reports and other materials for submission to Faculty Council 

and for retention in both paper and online archives 

¯     Managing all catering, hospitality, room reservation, IT, and room setup 

arrangements for the Faculty Council and its Agenda Committee (16 meetings a 
year), the Faculty Executive Committee (bi-monthly meetings, occasional dinners), 

other committees, and Office of Faculty Governance programs and receptions 
¯     Providing direct support for the Faculty Executive Committee, the Honorary 

Degrees and Special Awards Committee, and the Faculty Council Agenda Committee 
in organizing meeting materials and taking and disseminating minutes 

¯     Collecting, scanning, and making available (via secure website) for the 

Honorary Degrees and Special Awards Committee nominations materials submitted 
for candidates for various faculty-given awards 

¯     Assisting with research and editing of citations for award winners, and 

arranging for printing and production of citations, diplomas, and plaques 
¯     Researching, compiling, and uploading to the Web site the annual list of 

faculty deaths that is presented at Faculty Council each spring 
¯     Managing transfers of historical files from the Office of Faculty Governance 

and faculty committees to University Archives on a regular basis in accordance with 

approved Records Management Schedules 
¯     Doing background research as needed to assist the Director of Research in 

research projects and data collection for the Faculty Council and committees 

Faculty Elections Preparation and Nominating Committee Support. This set of duties 

supports the secretary of the faculty, the Director of Research Communications, and 
Programs, and the Faculty Nominating Committee in carrying out the annual faculty 

elections, which are the key opportunity for more than 3500 UNC faculty members to 

participate in Faculty Governance. In particular, it involves tasks that help the Faculty 
Nominating Committee to develop a slate of candidates for all offices, and that support the 
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secretary of the faculty and the Director of Research, Communications, and Programs in 
publicizing and carrying out the elections via electronic survey. 

This work includes, but is not limited to: 
¯     Using the Excel records of committee and Faculty Council rosters to compile 

information on vacancies in standing committees and the Faculty Council 
¯     Developing spreadsheets or other effective digital means for the Nominating 

Committee to review lists of faculty members eligible for various offices 

¯     Assembling information on potential nominees to be considered by 

Nominating Committee 
¯     Coordinating the meetings of the Nominating Committee, including arranging 
for meeting venues and compiling any necessary advance materials on a secure 

website for the committee’s review 
¯ Compiling background information on all candidates in order to create the 
online Voter Information Guide 
¯ Assisting in assembling the materials that will be needed to conduct the 
electronic elections, including lists of eligible voters cross-referenced with the 

particular offices they are eligible to vote for 

Office Operations and Space Management: This work supports the staff of the Office of 
Faculty Governance itself (secretary of the faculty and the Director of Research, 
Communications, and Programs, as well as the chair of the faculty) in various tasks needed 
to keep the office running smoothly. 

This set of duties includes: 
¯ Financial management and monitoring of six accounts 
¯ Expenses processing, purchasing card reconciliation, financial record- 
keeping, and processing of travel reimbursements 
¯ Office asset and physical plant/space maintenance and management 
¯ Management of daytime use of the Campus Y’s "Anne Queen Faculty 
Commons" space 
¯ Supplies procurement 
¯ Parking coordination 
¯ Human resources facilitation 
¯ Payroll/vacation leave tracking 
¯ Printing and duplicating 
¯ File maintenance and archiving for all materials related to Faculty 
Governance (Faculty Council and committees) 

¯     Management of mail and correspondence records for the Faculty Chair, 

secretary of the faculty, and Director of Research, Communications, and Programs 



From: 

Sent: 

To: 

Subject: 

Mitu Gulati <gulati@law.duke.edu> 

Sunday, November 10, 2013 11:25 AM 

Broome, Lissa L <lbroome@email.unc.edu>; Conley, John M <jmconley@email.unc.edu>; Kimberly D Krawiec 

<krawiec@law.duke.ed u> 

Thought of you guys when I came across this piece 

Made me wonder whether you saw different patters in the ways in which the women and men on boards talked about themselves and their strengths and weaknesses. 

http://www.theguardian.com/uk/2011/jun/19/women-language-boardroom-study 

What got me to that piece from 2011 was this piece in today’s FT 

http://wwW~ft.c~m/intl/cms/s/~/fdbc8282-4859-11e3-a3ef-~~144feabdc~~htm~#axZz2jsZ3~Rr 



From: 

Sent: 

To: 

Subject: 

Conley, John M <jmconley@emaila~nc.edu~ 

Tuesday, November 12, 2013 12:42 PM 

Mitu Gulati <gulali@law.duke.edu>; Broome, Lissa L <lbroome@email.unc.edu-~; Kimberly D Krawiec <krawiec@law.duke.edu-~ 

RE: Thought of you guys when I ca~ne across this piece 

Interesting. Seems consistent with the powerless language e×periments that Mack and I did back in the 70s. 

Frem: Mitu ~ulati [mailto:gulati@law.duke.edu] 
Sent; Sunday, November :10, 2013 .t1:25 A~’I 
"re; Broome, Lissa L; ¢onley, John M; Kimberly D Krawiec 
Subject: Thought of you guys when I came across this piece 
Made me wonder whether you saw different patters in the wa~/s in which the women and men on boards talked about themselves and their strengths and weaknesses. 

htt p:!!www.t hegua rdia n.com!u ki20:I:~_!ju n!:~_9!women-.la ngua ge-boa rd room-.stud¥ 
What got me to that piece from 2011 was this piece in today’s FT 

http://www~ft.c~m/int~/cms/s/~/fdbc8282-4859- :I:Ie3..a3ef..~:I44feabdc~.htm~#axzz2jsZ3~Rr 



Bulletin: November 14, 2013 

NORTH CAROLINA -- THE STATE OF INNOVATION 

Calendar Of Events 

Nov. 28 Thanksgiving 

Dec. 3 SBA Lenders Conference & Awards Luncheon, Charlotte 

Dec. 5 Basel III Seminar, High Point 

Dec. 10-13 A.c..~..v....a..~..c....e.~d...~..~......m..~..e..Lc.‘.i...a..!...~...~[.n.....d...u....s..t...rj..g~......L..~..e...n.....dj.~g....S...c....h...~....~...~.., Ral eigh 

Dec. 25 Christmas Day 

Jan. 1 New Year’s Day 

Jan. 6 Economic Forecast Forum, RTP 

A compilation of industry news you need to know. 

BUY AMERICAN 

2014 Economic Forecast Forum Seats Now Available 

As we continue to face the fiscal challenges of doing business in these uncertain times, the 2014 
Economic Forecast Forum is certain to sell out. The Forum will bring together the state’s most 
influential business leaders on Monday, January 6, 2014, at the Sheraton Imperial at Research 
Triangle Park. This year’s keynote address will be given by Kelly King, Chairman & CEO of 
BB&T. Other speakers include U.S. Senator Richard Burr and Dr. Harry Davis. 

A special session is held each year focusing on a different segment of economic development. This 
year’ s session will feature North Carolina’ s military presence and the economic opportunities it 
provides. Our state’ s military installations contribute directly to economic development through 
capital investments, employment and defense contracting, and indirectly through increased demand 
experienced by regional businesses and spending from military households. Additionally, retired 
military personnel and veterans, given their attractive skill sets, are desired employees for 
industries. It is important that our business community continues to find ways to open up career 
opportunities for qualified military applicants by transitioning the skills they have gained through 
their sew’ice into jobs in the civilian workforce. 



.__C_.___o__~_p__!___e___t___e__i___n_f___o_r_~_~_t__i____o__~! with details on Forum sponsorship options is attached to today’s Bulletin as 
well as registration for individual seats. This is the perfect opportunity to bring your officers, board 
members, and your best customers and prospects. Only sponsored tables will have reserved 
seating. Without a doubt, the Forum will sell out quickly. For more information, please contact 

our Meetings Department (800-662-7044 or chfi sty@ncbankers.org). 

Smaller Banks Seriously Considering Adding Fees 

Charging fees for services is becoming a necessary evil for community banks. Regulation has 
constricted the revenue banks generate from areas such as overdraft protection, while the end of the 
refinancing boom has limited the industry’s ability to generate non-interest income from mortgage 
activities. Many bankers are rethinking their fee structures and the range of services they 
provide. The trick is to avoid overly punitive fees, while offering services, such as expedited online 
or mobile bill payments, that offer value to customers. Canvass your market to see what fees are 
being charged at other banks. You might be able to charge a fee on a product or service if most, if 
not all, other banks in your market are assessing one. Do your homework firs!! 

Congressman Coble To Retire 

North Carolina Congressman Howard Coble, 82, is the third House Republican to decide in recent 
weeks that he will to retire. The congressman has suffered from health problems in recent 
years. He was first elected to the House in 1984, and he is the longest serving Republican House 
member in North Carolina history. Coble is a senior member &the Judiciary and Transportation 

and Infrastructure Committees. 

State Associations Call For QM Delay 

The state bankers associations have sent a letter urging Consumer Financial Protection Bureau 
Director Richard Cordray to delay the mortgage rules taking effect in January for six to twelve 
months. "The impending implementation ... threatens to destabilize the mortgage finance system in 
our states, limiting credit to many otherwise qualified borrowers. We are not seeking to change the 
QM rule, but we do request a delay so banks can comply without disrupting lending to our 
customers. Many banks will not move forward with lending until they are certain that they can do 

so in full compliance and within the bounds of acceptable risk. To do otherwise is counter to bank 
safety and soundness and exposes banks and their employees to liability not just from regulators, 
but from private fights of action and state attorneys general," they said. The associations thanked 
Cordray for his assurances that the CFPB will creat allowances for banks making good-faith 
compliance attempts, but they noted that banks need greater certainty. 

Register Today For The NCBA Foundation Golf And Tennis Tournaments! 

Register today for the NCBA Foundation Golf and Tennis Tournaments that will be held at our 
118th Annual Convention, May 31 - June 4, 2014 at The Breakers in Palm Beach, 
Florida! The stunning Ocean Course ensures a breathtaking view while golfing and what better 
place to play tennis than a resort paradise? All proceeds from each tournament will go to the NCBA 

Foundation, which funds both Camp Challenge and the NCBA Scholarship Program. Both of these 



programs support the educational efforts of deserving children across our great state. Make your 
resew’ations no~v to guarantee your spot! 

A special thank you to our members who have already secured their Convention sponsorship! 

Apple Advertising 
Community Investment Corporation of the Carolinas 

Raymond James 
Strategic Risk Associates 
Turlington & Company 

Works24 



We welcome ALL of our members and affiliates who wish to add their name to this outstanding 
program as a sponsor. Contact our Meetings Director, Liz Dobbins-Smith (liz@ucbaukers, or~), 
for more information on sponsorship opportunities! 

Click HERE for everything you need to register for Convention and reserve your room at The 
Breakers. Plan to join us at this elegant and legendary resort for family fun and a grand 
adventure on the beautiful Florida coast! For more information on registration and lodging, 
please contact our Meetings Department (800-662-7044 or christv(~ncbankers.or~). 

Interchange Arguments Set For January 17 

The case over the Federal Reserve’s interchange rule will be heard by the U.S. Court of Appeals for 

the D.C. Circuit on Janua~ 17, 2014. A three-judge panel will weigh a ruling by District Court 
Judge Richard Leon, who in July found that the Fed’ s rule violated congressional intent in the 
Dodd-Frank Act by setting the interchange fee cap too high and failing to allow merchants to 
choose multiple unaffiliated PIN and signature networks for each card transaction they process. 

Final Tobacco Buyout Payments Amounts Uncertain 

The Fair and Equitable Tobacco Reform Act of 2004 (Reform Act) ~vas passed on October 22, 
2004, as part of the American Jobs Creation Act of 2004. The Reform Act established the Tobacco 

Transition Payment Program, commonly referred to as the "Tobacco Buyout," which is 
administered by the U.S. Department of Agriculture (USDA). The legislation terminates the federal 
tobacco marketing quota and price support loan programs. To ease the transition, the USDA’s 
Commodity Credit Corporation (CCC) will make an estimated $9.6 billion in payments to eligible 
tobacco quota holders (land owners) and producers (farmers), payable in 10 annual installments in 
each of the 2005 through 2014 fiscal years. Buyout payments and other related costs are funded 
through quarterly assessments on domestic tobacco manufacturers and importers totaling no more 
than $10.14 billion over the 10-year period. Financial institutions were authorized to offer a lump 
sum payment to a quota holder or producer, in exchange for the stream of annual payments, through 
either an assignment of payments or a successor-in-interest contract. A number of financial 
institutions participated in the securitization program as well as used the payment stream as 
collateral for operating loans. 

According to the USDA’s Farm Service Agency (FSA), eligible tobacco types included in the 
buyout program are produced in the States of Alabama, Florida, Georgia, Indiana, Kentucky, 
Missouri, North Carolina, Ohio, South Carolina, Tennessee, Virginia, West Virginia, and 
Wisconsin. North Carolina ~vill receive $3.9 billion over 10 years. 

The Office of Management and Budget (OMB) has placed the TTPP payments on the 
"Sequestration List" of programs run through USDA’s Commodity Credit Program. This requires 
USDA to reduce the January 2014 payment by 7+%. The payment stream was specifically 
designed and rated to avoid just this scenario. The contractual payments fall under the "Full Faith 
and Credit" of the United States Government. For more detailed information go to: 

http:l/www.fdic.gov/newsInews/financia112005/fi17305a.html. 



Even At Small Banks, CSR Has A Big Impact 

According to a recent study, two-thirds of global customers prefer to buy products from companies 
that give back to the community. Financial institutions are no exception, and in fact many have 
more motivation than most companies to address this, as banking is one of the most important 
business relationships a consumer has. Being transparent, lending responsibly, supporting local 
economies via small-business loans, prioritizing volunteerism, and environmental stewardship ... 
these things strengthen not only the social good but also customer relationships and new business 
growth. One way to achieve this is to increase employee engagement, productivity, and 
morale. Develop a CSR program that is an extension of your business strategy by allowing your 
employees to be your primary delivery channel. There is no reason that smaller companies, 
including community banks and mid-tier institutions, can’t similarly apply CSR initiatives to 
reinforce their own culture and generate good will across their customer and employee base and 
with communities at large. 

Double Check Before Clicking The Mouse 

Here is a story of how not double checking yourself before you click that mouse had severe 
consequences for one bank. Please share with members of your IT department and other staff 
members. 

Like many IT groups, we simply didn ’t understand the business importance of what we were 
managing until a bright Wednesday morning in November. What started with a simple need to make 

small changes to the [ogin script for bank employees turned into a catastrophe. The morning of the 
changes, I began to copy and paste between an email with the changes and the admin console a 

two-minute job at most. As I was copying and pasting the #¢)rmation, a few folks walked in and we 
started chatting about Thanksgiving, while 1 continued working in the background. When I hit the 
save button, I received an "Are you sure ?"prompt. I moused over the "yes" button and began to 

raise my finger to c#ck. Just then, I noticed behind the prompt was a completely blank login script. 

Everything immediately went into slow motion as my index finger c#cked the mouse. I ha~]ust 
erased the login script for all bank employees. I started to panic. Our IT backup person wash ’t due 

in until 8 a.m., so I checked with another operations guy, and he said, "Sure what file do you 
need?" I said, "It’s not a file, it’s an NDS object. " "A what? I don’t know what that is or how to 

restore it, "he said. I also reafized there was no way to rebuiM the script from memory either. 
Ora~pingfor any solution, I thought someone must have a printout. I found hard copies, but the 

newest one was three years oM and I was advised not to use it because it had more than likely 

changed significantly since then. I then escalated the backup; the operations team was already 

working on it, but the progress bar said it would take four hours to complete. When I told my boss, 
he said he knew the technology impacts, but what he wanted to know was the business impact. He 
rattled off a long #st of services the bank would not be able to pet;form: the A 73/1network, branches 

not being able to open, checks" not printed, and thousands of employees who wouM not be able to 

work. Based on his quick assessment, it was clear I hadpretty much shut down a $12 billion bank 
with a few keystrokes and couldn ’t reverse the damage. B took about three hours to get a new 

script in place so that the bank would be back up and running again. 

You need to make sure that the bank has updated procedures in place to fallback on and the current 
configuration information for your systems at all times. Better to be safe than sorry! 



Mortgage Delinquencies Hit 5-Year Low 

The share of U.S. mortgages that are seriously delinquent fell to a five-year low as job gains help 
borrowers keep up on payments while rising home prices enable others to sell. The percentage of 
home loans that were more than 90 days behind or in the foreclosure process fell to 5.65% in the 
third quarter from 7.03% a year earlier. That was the lowest rate since the third quarter of 2008, 
when it was 5.17%. 

Basel III Seminar 

Join fellow industry leaders to discuss key business, legal and accounting issues facing banks today 

at our first Basel III Seminar on Thursday, December 5, in High Point - presented by Grant 
Thornton. This seminar targets CEOs, CFOs, CROs, Chief Credit Officers, Chief Compliance 
Officers, or Senior Officers in risk/compliance functions in community banks up to S10B and banks 
from $10- $50B. Topics will include: 

¯ Basel III and Stress Testing 
° Regulatory Reporting & Disclosure 
¯ Regulatory Impacts on Capital Raising andPlanning 
¯ Regulatot~’ PanelDiscussion 

A certificate of completion for continuing education is available for all seminar attendees. 
Registration is $225 and includes all materials, continental breakfast and lunch. Click HERE to 
view" the agenda and for complete registration details. Please contact our Meetings Department 
(800-662-7044 or christy(g~;ncbankers.org) with any questions. 

ATM Lease Opportunity 

North Carolina State University has three ATM spaces located near the east entrance of the Talley 
Student Union for lease. Details of the specifics for the ATMs is attached to today’s Bulletin. The 
bid deadline is December 13 and should be mailed to NCSU Real Estate Office, Campus Box 7230, 
Raleigh, NC 27695. 

Bitcoins For Ransom 

A local church was recently infected by a CryptoLocker virus. Every document on the computer 
was encrypted. The virus was easily removed, but the criminals required a one bitcoin as ransom 
for the decipher key to decode the files. For those of you unfamiliar with a bitcoin, it is a peer to 
peer digital currency that functions without the intermediation of any central authority. As of July 
20113, bitcoins were rarely used in the retail and commercial marketplace, but largely used by 
speculators. Bitcoins are targets for theft and the safest way to store them is with paper print- 

outs. 



CBS Spotlight 

Start Earning CRA Credit Before the End of 2013 

In this economy, many banks have been putting off the fact that they need CRA credit before the 
end of this calendar year. Senior Crimestoppers, a national crime prevention program for elderly, 
senior citizens and our nation’s Veterans, has been reviewed by all federal banking regulatory 
agencies and has passed the rigors of multiple regulatory exams. By protecting elderly citizens with 
the Senior Crimestoppers program, your bank can receive CRA credit with a guaranteed annnal 
yield, no credit risk or exposure, no overhead or administrative burden and positive public 
relations within your community. Click here to sign up for a complimentary 30 minute 
webinar to learn more about how to earn CRA credit and protect seniors in your local community 
or email Terry Rooker for more information (Terry.Rooker@SHCPFoundation.org). 

ABA Report Surveys Banks On Institutional Insurance 

The newly released 2013 ABA Bank Insurance Survey Report contains more than 69 tables to 
provide a comprehensive overview of banks’ corporate insurance coverage, from financial 
institution bond and general liability to employment practices liability and cybersecurity. With data 
summarized by different asset size groups (from under $100 million to over $50 billion), the report 
offers bank CEOs, CROs, CFOs, and other executives access to crucial information about insurance 
coverage and budgeting for their banks. This Report is available to ABA members and an ._o____r___d___e__~_~ 
form is attached. 

2013 SBA Lenders Conference & Awards Luncheon 

The 2013 North Carolina SBA Lenders Conference and Award Luncheon will be held on 
December 3 at the Hilton Charlotte University Place. The conference will begin with a training 
session on the SBA’s lender and certified development company participation requirements in SOP 
5010 5 (F) that will be effective January 1, 2014. This session will be conducted by Dianna 
Seaborn, Financial Analyst from the Office of Capital Access in Washington, DC. With years of 
experience as a banker and now as a leader in helping SBA create user-friendly processes for 
financial institutions, Dianna will bring a unique perspective that will help your team move forward 
with changes impacting the SBA program in January, 2014. The Awards Luncheon will be held 
following the training session. Be sure to register you and your team to attend today! Click HERE 
for complete registration materials. Please contact our Meetings Department (800-662-7044 or 
christy@ncbankers.or~) with any questions. 



In Memoriam 

Helen Powers, 88, a real banking treasure, passed away last week. She j oined Bank of Asheville in 
1960 and retired from banking in 1980. Helen was a stalwart supporter of the NCBA and its 
programs. In 1985, she was appointed as the first woman state Secretary of Revenue by Governor 
Martin. A maj or accomplishment during her tenure in state government was the completion of the 
modernized revenue building which now stands in her honor in Raleigh. Memorial contributions 
may be made to Grace Episcopal Church, 8711 Merrimon Avenue, Asheville, NC 28804; Mission 
Rathbun House, 890 Hendersonville Road, Suite 400, Asheville, NC 28803; Asheville Humane 
Society, 14 Forever Friends Lane, Asheville, NC 28806; or the NCBA Foundation. 

NCBA Legal And Compliance Services 

Rick Callicutt, President and CEO, Bank of North Carolina, High Point, shared a testimonial 
recently about services his institution had received from the NCBA. "The Bank of North Carolina 

ulilizes the NCBA for legal questions and compliance issues. We have been pleased with their 
responsiveness and qua#O, of information provided. 1 know that the NCBA can ’t practice A~ for 

the membership, however, they are a good resource and tool to utilize." 

Industry Update 

Live Oak Bank, Wilmington, is among the top five 7(a) lenders according to the Small Business 

Admini stration. 

Blairsville, GA-based United Community Bank (UCBI) has redeemed its $35 million aggregate 
principal amount of subordinated step-up notes due September 30, 2015. The redemption price was 
equal to 100% of the principal amount, plus all accrued and unpaid interest. United Community 
Banks used proceeds from its senior note issuances to redeem the step-up notes. 

Souud Bauk (SNBN), Morehead City, has recently paid off all of its TARP investment with 
existing capital. 

Fifth Third Bank (FITB) has formed a health care banking team to be located in Charlotte. The 
team will focus on the health care sector in the Carolinas and Virginia, including health systems, 
independent hospitals, managed care organizations, and physician practice groups. 

The Federal Reserve has terminated the written agreement with FNB United Corp., now known as 
CommunityOne Bancorp (COB), and the Federal Reserve Bank of Richmond. 

The U.S. Treasury Department is taking a roughly 45% discount in its latest auction of Trouble 
Asset Relief Program shares, which include Alliance Bank &Trust (ABTO), Gastonia. The 
Treasury plans to sell only 85% of its stake in AB&T because it did not receive enough bids above 
the minimum price. 

First Financial Holdings (SCBT), Columbia, SC, has reported a 26% rise in quarterly profit after 
completing a transformative M&A deal. The $8 billion-asset company reported earnings of $11.5 
million in the third quarter, up from $9.1 million in the same period of 2012. 



Bank of America (BAC) will terminate 108 jobs at its refinance center in San Jose, CA, which is 
set for closure. The layoffs are part of BofAs previously announced nationwide j ob cuts. The 
announced layoffs, effective December 22, come as the bank sees less demand to service troubled 

mortgages. 

Wake County Public Libraries will offer children’s programs that incorporate basic financial 
education lessons (sharing, saving, and spending) through a grant from the PNC Foundation (PNC). 
The two-year, $125,000 grant will support story times and other events geared toward children up to 

age 5, beginning in January at the system’s six regional libraries and its bookmobile. 

O~der A Copy of 

NCBA Health Benefit Trust Fully Compliant With The Mental Health And 
Substance Abuse Guidelines ACA 

Recent headlines on the Affordable Care Act (ACA) call for insurance providers to cover mental 
health and substance abuse services the same way as medical and surgical benefits are covered. The 
2008 Mental Health Parity and Addiction Equity Act guidelines have recently become the subj ect of 
news across the nation as we head into 2014, when the majority of ACA benefit changes will 
become fully implemented. 

We are pleased to report that all banks participating in the NCBA Health Benefit Trust 
(NCBAHBT) are fully compliant with these announced guidelines. All banks participating in the 
NCBAHBT do not need to be concerned about satisfying the final Mental Health Parity Act rules 
for their employee health plan. The NCBAHBT plan became compliant with the Mental Health 
Parity Act following its introduction in 2008. All prohibited restrictions and limits on mental health 
and substance abuse were removed at that time therefore this coverage enhancement will not be 
~’new" for our members. The remaining ACA changes surrounding mental health and substance 

abuse mainly impacts those in the individual insurance market and some group plans. 

High School Football Safer Than Ever Before 

Football at all levels faces challenges, but high school football has never been more popular despite 
concerns about concussions and other injuries. Participation by high school players and schools is 



at an all-time high. More than 14,000 high schools in the United States field teams with more than 
1 million players. About 7,000 high school games are played each week in the fall in the 

U.S. Concussion awareness has led many states, including North Carolina, to enact legislation 
establishing protocols for handling concussions. NC’s Gfeller-Waller concussion Awareness Act 
requires coaches, parents, and guardians to be instructed about concussions and helps prevent 
players who exhibit concussion symptoms from participating until cleared by a medical professional 
and requires schools to develop emergency procedures. The game is safer because the N.C High 
School Athletic Association has mandated conditioning periods at the start of the season before 
competition begins. Practices are regulated by heat and hydration requirements. High school 
football will be safer in the future than it is now as medical experts learn more about concussions 

and officials continue to monitor the rules. 

Fall Cleaning Is In Full-Swing For REOdeedwagon.com 

As we continue the fall theme of house cleaning for 
REOdeedwagon. corn, please remember to view your current 
postings on REOdeedwagon.com! 

We want to make sure that REOdeedwa~on.com continues to maintain current information and 
appreciate your help in maintaining a great product for consumers to use. Inquires continue to come 
in regarding properties advertised on the site. If you have any questions about 

REOdeedwagon.com, please contact Brandon Wright (brandon@ncbankers.org or 800-662- 
7044). We are standing by to help you. 

OCC Handbook And Guidance 

The OCC has updated the Comptroller’s Handbook, replacing a 2006 booklet on insider 
activities. The update provides guidance for examiners and bankers on how banks can engage in 
transactions with insiders and properly manage the risk associated with insider activities. The 
updates include several changes required under the Dodd-Frank Act, 2006 changes to Regulation O 
and special requirements for federal savings associations. 

The OCC has provided guidance for consulting firms hired by banks to comply with enforcement 
orders. The federal agency asked banks to conduct appropriate due diligence before proposing to 



use an independent consultant pursuant to a requirement in an enforcement action. A bank’ s 
submission to the OCC requesting a determination of supervisory no obj ection to a proposed 
independent consultant should document its due diligence. The bank’s due diligence must establish 
that the consultant has sufficient independence, capacity, resources and expertise, and that the 
engagement contracts and work plans adequately address the OCC’s supervisory concerns. The 
bank should also require the independent consultant to disclose any professional disciplinary 
actions; if any have occurred, the bank’s submission should include an evaluation of the impact of 
such actions on the engagement. 

Fracking Boom May Give Banks Headaches 

An East Coast oil boom has promised potential riches to lucky landowners. But the oil rush may 
cause big headaches for some unlucky banks. At least three institutions ... one of which is the State 
Employees Credit Union in Raleigh ... are refusing to make mortgages on land where oil or gas 
rights have been sold to an energy company. Because of technological advances in hydraulic 
fracturing, or fracking, huge swaths of territoqr" are potential sites for oil and natural gas, much of 
which is occupied by single-family homes and farms. If oil or gas is beneath his property, a 
homeowner could sell the rights to an energy firm potentially reaping millions of dollars. That 
transaction could potentially derail a mortgage. Most mortgage agreements state that homeowners 
can sell an oil or gas lease to an energy finn with prior consent from a lender. A greater concern for 
Fannie Mae and Freddie Mac financed homeowners is that they could force the entire outstanding 
loan balance to become due immediately. 

Cartoon Of The Week 

State Rates 

State Treasurer Janet Cowell announces that effective November 13 the rate of interest charged to 
banks and savings institutions for state funds invested in certificates of deposit and savings 
certificates is 3/8%. 

~ WORKHARD. PLAYBY THE RULES. 
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Knight Commission Launches Academic mid Athletic Spending Database for Division I 

Having trouble viewing this email? Click here 

Knight Commissi .... Intercollegiate Athletics 

A project of the John $. and James L. Knioht Foundation 

Knight Commission Launches Groundbreaking, Interactive College Sports 
Spending Database 
Users can examine trends as sports spending rises and academic spending remains 
stagnant 
Dec. 4, 2013 - The Knight Commission on Intercollegiate Athletics releases today its 

Athletic and Academic Spending Database for NCAA Division I 
(http://spendinqdatabase.kniqhtcommission.orq/) to provide greater 
transparency for athletics finances and better measures to compare trends in academic 
and athletic spending. The user-friendly spending database provides unprecedented 
access to academic, athletic and football spending data, from a range of sources, for 
more than 220 public Division I institutions. 
The primary goal of the database is to enable administrators, researchers, policymakers, 
taxpayers, fans, and others to compare trends in spending on core academic activities 
with spending on athletics in public Division I institutions. Trends in institutional funding 
for athletics through student fees and other institutional sources are also provided. 
Given the significant role football plays in shaping Division I spending patterns, football- 
only spending data are included for additional analyses. The database, which draws on 
data provided in various public reports, allows users to compare trends and search by 

institutions, conferences and subdivisions. 
The online, interactive database is a follow up to the Commission’s 2010 report, 

Restoring tire Balance: Dollars, Values and the Future of Colleqe Sports, which 
called for greater public transparency of athletics finances and incentives to encourage 
responsible spending in athletics. The report warned that spending trends in major 
college sports were not sustainable for most Division I colleges and universities. 
"College athletics has the potential for so much good, but the current trajectory of 
spending is unsustainable," said William E. "Brit" Kirwan, chancellor of the University 
System of Maryland and co-chairman of the Commission. "We already see levels of 
spending at some universities that require them to divert substantial resources from 
their core academic responsibilities. We are hopeful this online database will help 
university leaders and policymakers develop practices and policies that bring better 
balance to athletic expenditures within the broader institutional missions." 
The database displays spending per student and spending per athlete data for each 

institution, Football Bowl Subdivision (FBS) athletic conference, Division I subdivision 
and FBS spending quartile. Users can customize comparisons using different spending 
variables and generate reports to adjust for inflation. Athletic spending projections for 
2015 and 2020 are estimated using prior rates of change. 
The database provides a number of opportunities to make comparisons and trend 

assessments, such as: 

Comparing athletic spending per athlete to academic spending per student. 
From 2005-2011, in every Division I subdivision, athletic spending per athlete grew 
at a faster rate than academic spending per student. The gap is largest among 
those institutions competing in the FBS and smallest among those institutions 
without football. 
Evaluating the growth of athletics expenses without the costs of 
scholarships. 
From 2005-2011, academic spending per student at institutions in the FBS grew 
just 3% after adjusting for inflation, while athletic spending per athlete grew 31% 
and football spending per football player grew 52% even without considering 
spending on athletic scholarships. 
Examining the significant growth in coaching salaries at institutions and 
conferences. 
The growth in coaching salaries has been a big factor in athletic spending growth 
rates: among the five conferences with the largest athletics budgets, median 
coaching salaries increased as much as 54% in inflation-adjusted terms from 2005 
to 2011, compared to 24% for all FBS schools. 
Comparing the growth in institutional funding for athletics through student 
fees and other institutional funding sources with the growth in academic 
spending. 
From 2005-2011, in every Division I subdivision, the growth in institutional funding 
to athletics per athlete was greater than the growth in academic spending per 
student, The same general trend is represented in each of the FBS spending 
quartiles, except for the top spending quartile where more significant growth in 
generated revenues has decreased the reliance on institutional funding through 



student fees and other institutional sources. 
Projecting spending out to 2020 by athletic conference and FBS spending 
quartile. The median football spending per scholarship football player at all FBS 
institutions is expected to rise from $138,424 in 2011 to $212,303 in 2020, based 
on prior growth rates and controlling for inflation. By comparison, in the top FBS 
spending quartile, the 20:~:~ median spending level of $243,900 per scholarship 
football player is estimated to increase to nearly $400,000 in 2020. 

By providing athletic and academic spending levels on a per capita basis, the Knight 
Commission aims to improve understanding of the trends in athletic spending within the 
larger context of institutional spending on academics and instruction. There are 
legitimate reasons that spending per athlete may be greater than education-related 
spending per student. However, there continues to be concern about the unbalanced 
spending levels and patterns at many universities. 
ABOUT THE DATABASE: The athletic financial data in the Commission’s database are 
based on NCAA financial reports collected by USA TODAY from public institutions in 
NCAA’s Division T that have a legal obligation to release the data. USA TODAY publishes 

some of the data in its NCAA Athletics Finance Database. The NCAA does not release 
the data publicly. Other data come from reports each institution is required to file with 
the federal government. 
Academic spending was calculated by the Delta Cost Project at the American 
Institutes for Research a nonprofit policy and research organization that develops 
data and policy tools to improve productivity and public accountability for performance 
in postsecondary educatiom The Delta Project calculates the direct and indirect costs 
related to educating students (referred to as Education and Related spending) using 

data from the Tntegrated Postsecondary Education Data System (]:PEDS, 
http://nces,ed.~lov/ipeds). The Education and Related spending metric provides the 
most comparable data across all Division -] institutions to assess trends in institutional 
spending related to the academic mission. 
The Knight Commission spending database will be updated with 2012 data next year 
when academic spending data for that reporting year are made available through IPEDS. 
Visit the Knight Commission’s Athletic and Academic Spending Database for NCAA 

Division I (http://spendingdatabase.knightcommission,org/) for more information. 
About the Knight Commission on Intercollegiate Athletics 
The Knight Commission on Tntercollegiate Athletics was formed by the -]ohn S. and 
,]ames L. Knight Foundation in October 1989 in response to more than a decade of highly 
visible scandals in college sports. The goal of the Commission was to promote a reform 
agenda that emphasized academic values. A number of the Commission’s prior 
recommendations have been adopted including the NCAA rule that requires teams to be 
on track to graduate at least half of its players to be eligible for postseason 
championships. More information including recommendations from its 2010 report can be 
accessed at ._K____n_i_gb__t__C____o____m_____m___~__s___s__Co___n___.__o___r_g. 
About the ~lohn S. and ~lames L. Knight Foundation 
Knight Foundation supports transformational ideas that promote quality journalism, 
advance media innovation, engage communities and foster the arts. We believe that 
democracy thrives when people and communities are informed and engaged. For more, 

visit knightfoundation.org 
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Legal Education Survey 

Greetings - 

Hanover Research, an information services firm, is conducting a study regarding legal education primarily in your region. As an attorney in the area, your feedback and insights will be vel)’ 
helpti~l. 

Please take a moment to complete our brief online survey, which aims to gather opinions about various law schools from members of the legal communi~z. The survey should require about 
ten minutes. Personal identifying information ~vill not be collected and all responses will remain anonymous. 

In return ibr your time, you are invited to participate in a drawing for a donation of $1,000 to be made in your name to the chari~z of your choice. Upon completion of the survey, you will be 
prompted for the required information to enter the drawing. 

Thank you in advance for your contribution to our research effort. Please complete our on-line survey now by clicking the lil~,: below: 

http ://s-d96bcc-i.sgizmo.co~rds3/i- 104284123 -521350/?s~uid 104284123 

Best regards, 
Hanover Research 

This message was sent by Hanover Research, 4401 Wilson Boulevard, 4th Floor, Arlington, VA 22203 
To unsubscribe, click below: 
http://s-d96bcc-i.s~izmo.com/s3/i-104284123-521350/unsubscribeTuid 7de787e0afgb91 aSb0de66c 13e93 b9f2 
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COlA Initiative on Concussions: Atlantic Coast Conference Faculty Senates 

NCAA Sports Medicine Handbook, 2013-14 - Concussion section (pp. 56-66).pdf; 
Sports-Related Concussion Questionnaire.docx 

Dear COlA Senate Colleagues, 

I am writing on behalf of the Coalition on Intercollegiate Athletics Steering Committee to ask you and your senate to 

participate in a COlA initiative concerning the issue of concussions in college sports. As you know, we are in the midst of 

talks within the NCAA that include the issue of the role faculty senates should play in improving athletics governance on 

the campus, conference, and national levels. While those discussions are ongoing, the issue I am writing about today is 

one where senates can make an immediate and significant contribution. 

As you know, over the past several years there has been rising concern about the short- and long-term consequences of 
concussions to student-athletes in contact sports and about the deficiencies in our traditional approaches to this risk. 

Last January, partially in response to this issue, the NCAA appointed its first Chief Medical Officer to lead research 

initiatives and policy making in this area, and just last month, the National Academy of Sciences published an extensive 

study on concussions, pointing to the need for constant improvements in knowledge, skills, and practices of athletics 

programs at all levels. 

Prompted by the NAS report, the COlA Steering Committee has consulted with the NCAA, and we are requesting that 

COlA senates join in a practical effort to establish a baseline of data and models of campus best practices to help ensure 

that all of our schools are linked in a commitment to improve our management of this student safety issue. 

We propose three immediate steps: 

1. DATA GATHERING. We ask that senates on each campus gather baseline data about their campus’s current 

approaches to the issues of concussions. We have prepared and attached here a set of questions vetted and revised by 

the NCAA that will generate the most basic and important data. Our strong recommendation is that the senate chair, 

executive committee, and COlA representative, in consultation with the campus FAR, meet with members of the 

athletics department to discuss these questions and collect the basic data. Ideally, this would be followed by a report in 

full senate session involving the athletics director, a member of the athletics or health center medical team, and the 

dean of students, to discuss current protocols, mechanisms for future improvement, and policies for regular information 

sharing that will allow the faculty to fulfill its responsibilities in issues of student safety and welfare. 

2. CONVEYING DATA TO COLA. We also ask that the data be conveyed to the COlA leadership. The answers to the 

questionnaire should be sent directly to Bob Eno, who is coordinating data collection, at eno@indiana.edu. The COlA 

Steering Committee will assemble the data, stripped of all identifiers, and put it to several purposes. We will convey it to 

the NCAA Chief Medical Officer, Dr. Brian Hainline, for use in assessing the effectiveness of ongoing NCAA education and 

regulation in the area of medical protocols, and designing improvements. We will also devote part of our annual 

meeting (Feb. 28 - March 2 in Tampa) to a discussion of what specific athletics management policies appear to be 

current best practices in this area, that can serve as models for all NCAA FBS schools, and perhaps schools in all divisions. 

While COlA cannot, of course, offer expertise on medical policies, our strength is that we can assess the different ways 

campuses have responded to these medical issues on the level of organizational protocols, and provide guiding models 

of successful solutions. 

3. POSTING BEST PRACTICES AND OTHER CONCUSSION-RELATED INFORMATION ON THE COlA WEBSITE. Our plan is to 



devote a portion of the COlA website to concussion issues, and to use it to publicize both NCAA-endorsed medical best 

practices and COIA’s recommendations for organizational best practices on the campus level. Part of COIA’s function 

would be to continuously update the site as new information and ideas emerge, providing access to these guidelines to 

all schools. 

Given the obvious limits of our expertise in medical issues, our intent is to pursue these goals in continual coordination 

with the NCAA. To help begin this process, Dr. Hainline will be joining our meeting in Tampa. To help provide greater 

context for all of us, he has forwarded a copy of the 2013-14 NCAA Sports Medicine Handbook, and we are attaching the 

section on concussions. We’ll be happy to provide you with the full Handbook if you wish. 

In addition to responses to the questions concerning campus procedures for concussions that we hope you will share 

with COIA, we also strongly recommend that your senate or its representatives learn how your campus has prepared 

itself for the risk of legal liabilities connected to the growing issue of concussions. Our suggestion is to pose questions 

such as these: 

What type of insurance does our institution have to cover costs of concussion-related litigation? 

a) Is the insurance underwritten by a private or public organization? 

b) Who is the underwriter? 

c) What caveats are included in the policy? 

d) What are the maximum coverages per litigation event and in total? 

Although the goals of this initiative are significant, we believe that because the questions we are asking in this initial 

round are few and well-targeted, gathering the data should not be very time consuming. We are requesting that data be 

conveyed to us by Monday, February 3rd. The timing reflects both our hope to use the data at our Tampa meeting soon 

thereafter, and also the desire to begin raising awareness of different approaches to this issue before the beginning of 

spring football practice. If you are able to place discussion of this on your senate agenda before February 3rd, we would 

welcome information about that session as well - of course we recognize that senate calendars are often filled months 

in advance. 

Because our goal is to create a context of maximum information sharing among campuses, I am addressing this letter to 

all member senate chairs and COIA representatives in the Atlantic Coast Conference, and l’m listing your names and 

email addresses below, to make it easier for you to discuss issues related to this process, if you wish to. 

This is an initiative with important impact on our students and our schools in an area where senates can make an 

immediate positive impact. Faculties, administration, athletes, and the NCAA all share a single interest in student-athlete 

safety, and the service senates can provide as a venue for campuses to monitor their own progress on this issue will be a 

valuable and, we expect, noncontroversial contribution. 

Please feel free to contact me or Bob Eno with any questions or comments you may have. 

Sincerely, 

Michael G. Bowen, Ph.D., COlA Chair 

University of South Florida 

College of Business 

Department of Management & Organization 

4202 East Fowler Ave, BSN 3409 

Tampa, Florida 33620-5500 

813.974.1765 (O) 

mbowen@usf.edu 

http://blol~s.com m.psu.edu/thecoia/ 



COlA Member Senate Chairs / COlA Representatives, ACC, 2013-14 

Clemson: Kelly Smith kcs@clemson.edu 

Duke: Josh Socolar socolar@phy.duke.edu / Linda Franzoni franzoni@duke.edu 

Florida State: Gary Tyson tyson@cs.fsu.edu 

North Carolina: Jan Boxill imboxill@email.unc.edu / Lissa Broome Ibroome@email.unc.edu 

Wake Forest: Hank Kennedy ckenned¥@wfu.edu / Jane Albrecht albrecht@wfu.edu 
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GUIDELINE 21 

June 1 994 . Revised July 2004, 2009, July 201 0, July 2011, July 201S 

In April 2013, the NCAA Sport Science Institute hosted 
a Concussion Task Force composed of concussion 
experts (scientists, physicians, cfin/c/ans) whose chasi~e 
was to study concussion in coflege sports and to 
develop a consensus, when possible, on concussion 
definition, epidem/ology, pathophysiolog},; management 
and long-term ramifications. When a consensus was 
not possible, the NCAA Concussion 7ask Force 
members made recommendations for further study that 
could provide a pathway for consensus. The 
Concussion Task Fome members rew~wed /r~ particular 
~’,~ree peer~r~sviewed journal articles that had been 
recently published: (1) =Consensus statement on con- 
cuss/on in sport: the 4th /nternational Conference on 
Concussion in Sport held in Zurich, November 2012"; 
(2) "American Medical Society for Sports Medicine 
position statement: concussion in sport"; (3~ ’~Summary 
of eddence-based guideline updat~: Evaluation and 
management of concussion in sports." The first two 
articles are consensus driven, and the third article is 
eddence~based. Despite dfffedng methodologies and 
authors, there was a common thread of agreement 
regarding sports-related concussion diagnosis and 
management. Notably. for the first dme, there was uni- 
versal agreement in the peer-reviewed literature that 
athletes should not return to play on the same day in 
which they suffer a concussion. 

The Concussion Task Force members did not recom- 
mend any changes to the NCAA Concussion 
Management Plan, which is outlined on pages 64~65 
under =NCAA Concussion Policy and Legislation" and 
=Best Practices for a Concussion Management Plan. 

The consensus definition from the 4th International 
Conference on Concussion in Sport (Zurich 2012} is 

that concussion is a brain injury and is defined as a 
complex pathophysiological process affecting the 
brain, induced by biomechanical forces. These guide~ 
lines further describe common features that incorpo- 
rate clinical, pathologic and biomechanical injury con- 
structs that may be used in defining the nature of a 
concussive head injury, including: 

Direct blow to the head, face or neck or an 
impulsive force transmitted to the head. 

® Rapid onset of shortqived impairment of neuro~ 
logical function that resolves spontaneously. In 
some cases, symptoms and signs may evolve 
over a number of minutes to hours. 

~ Functional disturbance rather than a structural 
injury and, as such, no abnormality is seen on 
standard structural neuroimaging studies. 

~ Grades set of clinical symptoms that may or may 
not involve loss of consciousness. 

As noted in the definitions box below, there is not one 
uniform definition of concussion. 

It is also noteworthy that concussion is sometimes 
used interchangeably with mild traumatic brain iniury 
and at other times is considered one of several possi- 
ble manifestations of traumatic brain iniury. 
Importantly, the absolute guide for mild traumatic brain 
injury is a Glasgow Coma Scale of 13-15. 

Concussion incidence ’,,aries among sports. The 
American Academy of Pediatrics published a classifi- 
cation of sports by contact in 2001. Then in 2013, the 
American Academy of Neurology’s statement 
described contact and collision sports as those in 
which athletes purposely hit other athletes or inani- 

America~ Academy 
of Neurology 
Pathophysiologic disturbance in 
neurologic function characterized 
by clinical symptoms induced by 
biomechanical forces, occurring 
with or without loss of conscious- 
ness. Standard structural neuro- 
imaging is normal, and symptoms 
typically resolve over time. 

America~ Medical Society 
for Sports Medicine 
A traumatically induced transient 
disturbance of brain function 
involving a complex pathopysio- 
logical process. Concussion is a 
subset of mild traumatic brain 
iniury (MTBI), which is generally 
self-limited and at the less-severe 
end of the brain iniury spectrum. 

Zurich 
A brain iniury. Concussion is 
ddined as a complex pathophysio- 
logical process affecting the brain, 
induced by biomechanical forces. 

IOAA 
A complex pathophysiological 
process affecting the brain, induced 
by traumatic biomechanical forces. 



mate objects The purposeful collisions put athletes 
participating in this class of sports at greater risk for 
concussions. Limited contact sports were described 
as those in which the force and the frequency of 
sions, whether with other athletes or inanimate 
objects, are decreased. Noncontact sports were 
described as those in which players do not come in 
contact with athletes or inanimate obiects by force. 

The rate of concussion in NC/V~ sports can be 
assessed in various ways. Figure 1 demonstrates the 
rate of competition concussion per 1,000 student-ath= 
lete exposures. It is noteworthy that the higher rates 
occur in contact/collision sports. All meaningfully mea- 
surable rates occur in either contact/collision or limited 
contacbfimpact sports. It is also noteworthy that 
women have a higher rate of concussion than men for 
soccer and basketball. Another way to look at concus- 
sion is through annual estimates of the actual number 
of concussions within the sport, combining both prac- 
tice and competition sessions. Figure 2 depicts the 
percentage of concussions from each sport given the 
total number of concussion in 14 NCAA sports. 

Because of the large size of football teams and the 
higher rate of concussion relative to other sports, con- 
cussion incidence is highest in football. In assessing 

Figure 1: Rate of 

Football 

Men’s Lacrosse 

Women’s Ice Hockey 

Men’s Ice Hockey 

Women’s Soccer 

Wrestling 

Men’s Soccer 

Women’s Lacrosse 

Women’s Field Hockey 

Women’s Basketball 

Men’s Basketball 

Softball 

Women’s Volleyball 

Baseball 

competition concussion injury in 14 NCAA sports 

.5 1.0 1.5 2.0 2.5 3.0 

Number of injuries per 1,000 athlete-exposures 

Data from 2004-2009. Overall practice and game injury rates for each sport can be found in Appendix C. 
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the available data, anticipating concussion risk can be 
made based on the sport~ anticipating concussion risk 
can also be guided by impact expectation~ For each 
sport, it is important to follow the institution’s concus- 
sion management plan. 

The NCAA reviewed various concussion 
guidelines in addition to the injury 
data across sports to classify sports 
by an expectation for impacts and 
collisions. Unlike the previous 
two classifications, this classifi- 
cation (Figure 3} lists lower-tier 
sports as limited contact 
because athletes are still at 
risk of a concussion both in 
sports and daily life. 

Concussion is not a static 
event, but is rather a patho- 
physiological process that may 
evolve over minutes, hours and 
days. Following a biomechanical 
linear or rotational impact to the brain, 
either directly or indirectly, the nerve cell 
and/or nerve axon become pe£urbed. The 
threshold of this impact is not known with certainty, 
and can vary between individuals, and even within the 
same individual. 

Once an individual receives a traumatic impact that 
exceeds the nerve cell’s ability to adapt, the patho- 
physiological process begins. This process includes an 
interruption of the normal balance of chemicals such 
as potassium and calcium inside and outside the nerve 
cell. Restoring this balance requires extra energy, but 
part of the pathophysiologic process is also a 
decrease in blood flow to the brain. Thus, there is a 
mismatch between brain energy need and brain energy 
availability, sometimes referred to as an "energy 
crisis." If the chemical balance is not restored, then 
there may be ongoing brain dysfunction that can 
include inflammation, changes in physical structure of 
the cell, and even nerve cell death. 

In most cases, the brain energy crisis is restored 
within seven to 10 days. This seven- to 10-day period 
is known as the "metabolic recovery phase." Upon 
completion of the seven- to 10-day metabolic recovery 
phase, brain blood flow, brain energy availability, and 

Figure 2: National annual estimate 
of concussions for practice and 
competition in 14 NCAA sports 

Field Hockey 2% 

Women’s Ice Hockey 2% 

Women’s Volleyball 3% 

Lacrosse 3% 

Men’s Ice Hockey 3% 

Baseball 3% 

-- Wrestling 3% 

-- Men’s Lacrosse 4% 

-- Softball 4% 

-- Men’s Soccer 7% 

-- Men’s Basketball 8% 

Data from 2004-2009. 

Figure 3: Impact expectation by sport 

High 

iLo~ 

brain chemical balance have returned to normal If 
someone receives a concussion during the metabolic 
recovery phase of a prior concussion, the temporal 
resolution of the subsequent concussion will be further 
delayed. Whereas potassium and glutamate dysfunc- 



Physical 

Headache 
Nausea 
Vomiting 
Balance problems 
Fatigue 
Sensitivity to light 
Numbness/tingling 
Dazed 
Stunned 
Medic~ Societ~y for SpeCks Medicine 20!3 Pos~t~on Stand 

Feeling mentally "foggy" 
Feeling slowed down 
Difficulty concentrating 
Difficulty remembering 
Forgetful of recent 
information and 
conversations 
Confused about 
recent events 
Answers questions slowly 

Emotional 
~ Irritable 
o Sad 
~ More emotional 
o Nervous 

S~eep 
e Drowsiness 
~ Sleeping more than usual 
~ Sleeping less than usual 
~ Difficulty falling asleep 

tion resolves within minutes, it may take six to 10 days 
for calcium perturbation and cerebral blood flow to 
normalize. This correlates with clinical symptomatolo- 
gy, which is discussed next. 

Because the definition of concussion is not uniform 
and because there are no clearly defined genetic pre- 
dispositions, serum/brain biomarkers, or definitive 
neuroimaging classifications of concussion, it is criti- 
cal to be well versed in clinical manifestations of con- 
cussion. Unlike many other medical conditions (e.g. 
breast cancer, myocardial infarction} in which there are 
numerous identified predispositions, biomarkers and 
imaging criteria, concussion remains largely defined by 
its clinical presentation, which can be varied, subtle 
and easily overlooked. Concussion results from a brain 
pathophysiological process, but the brain location (or 
locations), and the extent of brain iniury can vary con- 
siderably from concussion to concussion. Thus, con- 
cussion manifestations can range from mild visual 
obscurations (e.g, "seeing stars~’) to profound 
amnesia, incoordination and even loss of conscious- 
hess. There are no clear prognostic factors for the 
many varied concussion manifestations. The above 
table lists signs and symptoms of concussion, as 
included in the American Medical Society of Sports 
Medicine Position Stand (AMSSM, 2013}. 

As noted in the signs and symptoms table, concussion 
symptoms and signs are varied. Also, many symptoms 
are nonspecific (e.g., headache, difficulty concentrat- 
ing}, and need to be placed in the proper context. For 
example, a student-athlete may have difficulty concen- 
trating and complain of headache while coping with a 
tensiomtype headache (physical and mental stress} or 

migraine, or after a night of alcohol drinking and sleep 
deprivation, but that does not mean he or she is suf- 
fering with a concussion. However, if the student-ath~ 
lete develops such symptoms following a traumatic 
head impact, either directly or indirectly, then concus- 
sion is highly probable. 

Any athlete who is suspected of suffering with concus- 
sion must be evaluated immediately on the field, on 
the sideline or in a quiet locker room. Many tools exist 
to aid in the diagnosis of concussion, and it is best to 
include a combination of symptoms checklist, cogni- 
tive testing and balance testing, all within a clinical 
context. The SCAT2 and SCAT3 combine these varb 
ables into one test. There is universal consensus, and 
NCAA policy, that any athlete who is diagnosed with a 
concussion must not return to play or practice that day 
and must be cleared by a health care professional 
(team physician or his or her designee) before return- 
ing to play or practice. 

The diagnosis of concussion is influenced by: 
1. Medica~ Team Awareness° When there exists a 

comprehensive program in which all medical team 
members and athletes are well versed in concus- 
sion management, there is a high internal consis- 
tency and reliability in diagnosing concussion. 
Conversely, when the medical team and athletes 
have not rehearsed concussion management, the 
internal consistency and reliability for concussion 
diagnosis diminish considerably. 

2o Athlete Se~foReporto Unfortunately, even well- 
educated athletes have a high rate of not report~ 
ing concussion symptoms. Indeed, studies reveal 
that 40 to 50 percent of athletes will not report 
concussion symptoms, especially if they have had 
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a prior concussion. Reasons vary, and range from 
a sense of invincibility to fear of losing one’s 
playing position~ 
Over-~e/a~ce o~ Oom~ted£ed Testi~9o 
Concussion diagnosis must be clinical, and cannot 
be made by computerized testing. Such tests may 
help make a clinical decision, but are not valid 
indicators of a diagnosis as a stand-alone tool. 

The sideline evaluation of an athlete with a suspected 
concussion should include an assessment of airway, 
breathing and circulation (ABCs}, followed by an 
assessment of the cervical spine and skull for associ- 
ated injury. The sideline evaluation should also 
include a neurological and mental status examination 
and some form of brief neurocognitive testing to 

assess memory function and attention. This can be in 
the form of questions regarding the particular practice 
or competition, previous game results, and remote 
and recent memory, and questions to test the ath- 
lete’s recall of words, months of the year backwards 
and calculations. Special note should be made 
regarding the presence and duration of retrograde or 
anterograde amnesia, and the presence and duration 
of confusion. A timeline of injury and the presence of 
symptoms should be noted. These sideline tests 
should be performed and repeated as necessary, but 
do not take the place of other comprehensive neuro- 
psychological tests. 

Once an injury occurs and an initial assessment has 
been made, it is important to determine an immediate 
plan of action, which may include deciding on whether 



Rehabilitation stage Functiona~ exercise at each stage of rehabilitation Objective of each stage 

Light aerobic exercise° Walking, swimming or stationary cycling keeping 
intensity less than 70 percent maximum permitted 
heart rate. No resistance training. 

Increase heart rate. 

4° Noncontact training driP,So Progression to more complex training drills, 
e.g. passing drills in football and ice hockey. 
May start progressive resistance training. 

Exercise, coordination 
and cognitive load. 

Return to p~ayo Normal game play. 

* 2013 International Conference on Concussion in Sport~ Zurich, Switzerland~ 

additional referral to a physician and/or emergency 
department should take place, and determining the fol- 
low-up care. The medical staff should also determine 
whether additional observation or hospital admission 
should be considered. 

Follow-up care and instructions should be given to the 
athlete, including ensuring that the athlete not be left 
alone for an initial period of time. Athletes who have 
suffered concussion should avoid alcohol or other sub- 
stances that will impair their cognitive function, and 
also avoid aspirin and other medications that can 
increase their risk of bleeding. 

Conventional imaging studies such as MRI and CT 
scans are usually normal in concussions, and they 
contribute little to concussion evaluation but should be 
employed whenever suspicion of an intracerebral or 
structural lesion (e.g., skull fracture) exists. If an athlete 
experiences prolonged loss of consciousness, confu- 
sion, seizure activity, focal neurologic deficits or per- 
sistent clinical or cognitive symptoms, then additional 
emergency evaluation is indicated. 

The diagnosis of concussion is clinical. In other 
words, there are no laboratory tests, biomarkers, or 
computerized cognitive tests that make a diagnosis. 
Concussion diagnosis is based on the clinical presen- 
tation of symptoms and signs that have been dis- 

cussed in this guideline. Concussion is best diag- 
nosed by a clinician with experience in managing ath- 
letes with concussion. Several recent publications 
have endorsed the use of neurocognitive or neuropsy- 
chological (NP) testing as an important cornerstone of 
concussion evaluation, tt is likely that NP testing of 
memory performance, reaction time, and speed of 
cognitive processing, regardless of whether adminis- 
tered by paper-and-pencil or computerized method, is 
useful in helping to identify the presence of concus- 
sion. These tests provide a reliable assessment and 
quantification of brain function by examining brain- 
behavior relationships. NP tests are designed to 
measure a broad range of cognitive function, includ- 
ing speed of information processing, memory recall, 
attention and concentration, reaction time, scanning 
and visual tracking ability, and problem-solving ability. 
Several computerized versions of these tests also 
have been designed to improve the availability of 
these tests, and make them easier to distribute and 
use. Ideally, these tests are performed before the 
season as a "baseline" with which post-injury tests 
can be compared. Despite the utility of NP test batter- 
ies in the assessment and treatment of concussion in 
athletes, several questions remain unanswered. 
Computerized NP testing should be interpreted by 
health care professionals trained and familiar with the 
type of test and the individual test limitations, 
ing a knowledgeable assessment of the reliable 
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change index, baseline variability and false-positive 

and false-negative rates~ NP testing should be used 

only as part of a comprehensive concussion manage- 

merit strategy and should not be used in isolation~ 

Further research is needed to understand the 

plete role of neuropsychological testing~ 

The clinical diagnosis of concussion is aided by com- 

paring baseline cognitive and balance tests, such as 

the NP tests noted above, with post-incident tests. 

These baseline tests are in flux, including SCAT III, 

which has not been validated clinically. In addition, 

investigators are evaluating eye movement, vestibular 

reaction, and voice recognition tests, among others, 

that may serve as an adiunct in the clinical diagnosis 

of concussion. NCAA Best Practices for a Ooncussion 

Management Plan states that at a minimum, baseline 

assessments of athletes should consist of the use of a 

symptoms checklist and standardized cognitive and 

balance assessments such as SAG, SCAT, SOAT II, 

and Balance Error Scoring System (BESS}. The clinical 

diagnosis of concussion is ultimately made when a 

discerning clinician notes an inciting event (eg, blow 

to the head}, which is followed by symptoms and signs 

that are consistent with concussion and that are not 

indicative of other brain iniury. 

Once concussion is diagnosed, the cornerstone of 

concussion management is physical and cognitive 

rest until the acute symptoms resolve, followed by a 

supervised graded program of exertion before 

medical clearance and return to play. Once an athlete 

is completely asymptomatic, the return-to-play pro- 

gression should occur in a step-wise fashion with 

gradual increments in physical exertion and risk of 

contact. After a period of remaining asymptomatic, 

the first step is an "exertional challenge" in which the 

athlete exercises for 15 to 20 minutes in an activity 

such as biking or running; this leads to an increase in 

heart rate with some sweating. If he!she does not 

experience any symptoms in coniunction with this 

first exercise challenge, this can be followed by a 

steady increase in exertion, followed by a return to 

sport-specific activities that do not put the athlete at 

risk for contact. Examples include dribbling a ball or 

shooting, stickwork or passing, or other agilities. This 

allows the athlete to return to tile practice setting, 

albeit in a limited role Then, tile athlete can be pro- 

gressed to practice activities with limited contact and 

finally full contact. There are not universally accepted 

guidelines for how quickly to move from one exercise 

stage to the next; in general, it is recommended that 

each rehabilitation stage take 24 hours before pro- 
gressing to the next stage, and such progression 
should be individualized. Final clearance for a return 
to play should be provided by a physician or a physi- 
cian’s designee. 

There are no standardized guidelines for returning the 
athlete to school. If the athlete develops increased 
symptoms with cognitive stress, student athletes may 
require academic accommodations such as a reduced 
workload, extended test-taking time, days off or a 
shortened school day. Returning the student to 
school, even if the day is shortened, can be consid- 
ered when the student can tolerate cognitive activity or 
stimulation for approximately 30 to 45 minutes. This 
arbitrary cutoff is based on the observation that a good 
amount of learning takes place in 30- to 45-minute 
increments. Given that most concussions resolve 
within three weeks of the injury, adiustments may often 
be made in the individual classroom setting without 
formal written plans such as a 504 plan or individual- 
ized education program (IEP}. 

Preinjury mood disorders, learning disorders, attention 
deficit disorders (ADD!ADHD) and migraine headaches 
complicate diagnosis and management of a concus- 
sion. Students may require cognitive rest and may 
require academic accommodations such as reduced 
workload and extended time for tests while recovering 
from a concussion. 

There is oonsideraDle controversy with regard to long- 

term implications of concussion. On one end of the 

spectrum, some claim that repeated concussions 

cause a neurodegenerative brain disease called 

chronic traumatic encephalopathy or CTE. On the 

other end of the spectrum, some claim that there are 

no significant long-term sequelae of concussion. The 

murky evidence lies somewhere in between. 

PostoCo~cussio[~ Sy~dromeo Post-concussion syn- 
drome refers to prolonged concussion symptoms 
lowing concussion. It is not truly a °’syndrome’’ 
because there is no core of consistent symptoms and 
there is no clear correlation with type or severity of 
concussion, biomarkers, or genetic/personalty predis- 
position. Symptoms may be neurologic (e.g., dizzi- 
ness, light sensitivity}, cognitive (memory, attention 
deficits} and emotional (depression, anxiety}. Post~ 
concussion syndrome is best considered a neuropsy- 
chiatric disorder~ and it is important to recognize that it 



has no bearing on the extent of, or expected recovery 
from, concussion. Post-concussion syndrome is best 
managed in a multidisciplinary manner that includes 
gradual increase in physical and cognitive activity. 
Management is distinctly different from acute concus- 
sion management, and individuals should not simply 
be relegated to prolonged rest, which may perpetuate 
the symptomatology. 

Chronic Neurobehaviora~ ~mpairmer~to Cognitive 
and executive dysfunction has been described fol- 
lowing multiple concussions. However, only two 
Class I studies exist, and these are for jockeys and 
rugby players. There are seven Class II studies that 

include boxers, NFL players and soccer players, 
which demonstrate long-term cognitive impairment. 
Two studies show an association with apoE4 geno- 
type, suggesting a genetic predisposition, and one 
study shows an association with a prior history of 
learning disability. There is one Class Ill study of 
NFL players. There is some correlation with magni- 
tude of exposure and chronic neurobehavioral 
impairment in professional athletes, but the relation- 
ship between exposure and chronic neurobehavioral 
impairment in amateur athletes is uncertain. This 
may be from a combination of underpowered studies 
and possible brain adaptations that are different in 
younger individuals. 
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The NCAA Executive Committee adopted 
(April 2010) the following policy for institutions 
in all three divisions: 
"Institutions shall have a concussion management 
plan on file such that a student-athlete who exhib- 
its signs, symptoms or behaviors consistent with a 
concussion shall be removed from practice or 
competition and evaluated by an athletics health 
care provider with experience in the evaluation and 
management of concussions. ,Student-athletes 
diagnosed with a concussion shall not return to 
activity for the remainder of that day. Medical 
clearance shall be determined by the team physi- 
cian or his or her designee according to the con- 
cussion management plan. 

"In addition, student-athletes must sign a state- 
ment in which they accept the responsibility for 
reporting their injuries and illnesses to the institu- 
tional medical staff, including signs and symptoms 
of concussions. During the review and signing 
process, student-athletes should be presented 
with educational material on concussions." 

NCAA adopted concussion management 
plan legislation 
An active member institution shall have a concus- 
sion management plan for its student-athletes. 
The plan shall include, but is not limited to, the 
following: 
(a) An annual process that ensures student-ath- 

Dep~essio~o Depression also has been reported as a 

possible long-term manifestation of repeated concus- 

sion~ ~,o Class II studies of retired NFL players note 

an increased rate of depression in a dose-response 

manner, and one Class Ill study of retired NFL players 

notes a higher depression rate than the general popu- 

lation~ There are also studies that show no clear rela- 

tionship between depression and prior concussion~ Of 

note: about 21 percent of college student~athletes 

report depression at baseline. 

Chromic T~aumatic E~ce~haIopathy (OTE)o OT/ is a 

progressive neurodegenerative disease whose patho- 

logic hallmark is abnormal tau deposition, with c/nical 

manifestations of mood disorder, neuromuscular inco- 

ordination, dementia and death. There are not agreed~ 

letes are educated about the signs and symp- 
toms of concussions. Student-athletes must 
acknowledge that they have received informa- 
tion about the signs and symptoms of concus- 
sions and that they have a responsibility to 
report concussion-related injuries and illnesses 
to a medical staff member; 

(b) A process that ensures a student-athlete who 
exhibits signs, symptoms or behaviors consis- 
tent with a concussion shall be removed from 
athletics activities (e.g., competition, practice, 
conditioning sessions) and evaluated by a 
medical staff member (e.g., sports medicine 
staff, team physician) with experience in the 
evaluation and management of concussions; 

(c) A policy that precludes a student-athlete diag- 
nosed with a concussion from returning to ath- 
letic activity (e.g., competition, practice, condi- 
tioning sessions) for at least the remainder of 
that calendar day; and 

(d) A policy that requires medical clearance for a 
student-athlete diagnosed with a concussion to 
return to athletics activity (for example, compe- 
tition, practice, conditioning sessions) as deter- 
mined by a physician (e.g., team physician) or 
the physician’s designee. 

Effect of violation. A violation of Constitution 
3.2.4.1 7 shall be considered an institutional violation 
per Constitution 2.8.1 ; however, the violation shall 
not affect the student-athlete’s eligibility. 

upon pathological and clinical criteria for CTE, 

although it seems clear that CTE is a distinct clinical 

entity from Alzheimer’s disease. In a 2012 publication 

of CTE case series (Brain}, OTE is described as a °’pro- 

gressive tauopathy that occurs as a consequence of 

repetitive mild traumatic brain injury/’ In the Zurich 

2012 consensus paper, it is noted that "it is not possi- 

ble to determine the causality or risk factors [of CTEI 

with any ceRainty. As such, the speculation that 

repeated concussion or subconcussive impacts cause 

CTE remains unproven." The universal consensus in 

the NC~ Concussion Task Force was that we need to 

better understand CTE with regard to genetic predis- 

positions and biomarkers. No task force member 

noted a clear cause-and-effect relationship between 

concussion and OTE. 



In addition to the Executive Committee policy 
requirements, additional best practices for a concus- 
sion management plan include, but are not limited to: 
1. Although sports currently have rules in place, 

athletics staff, student-athletes and officials 
should continue to emphasize that purposeful 
or flagrant head or neck contact in any sport 
should not be permitted and current rules of 
play should be strictly enforced. 

2. Institutions should have on file and annually 
update an emergency action plan for each ath- 
letics venue to respond to student-athlete cata- 
strophic injuries and illnesses, including but not 
limited to, concussions, heat illness, spine inju- 
ry, cardiac arrest, respiratory distress (e.g., asth- 
ma) and sickle cell trait collapses. All athletics 
health care providers and coaches (including 
strength and conditioning staff) should review 
and practice the plan at least annually. 

3. Institutions should have on file an appropriate 
health care plan that includes equitable access to 
athletics health care providers for each NCAA sport. 

4. Athletics health care providers should be 
empowered to have the unchallengeable author- 
ity to determine management and return to play 
of any ill or injured student-athlete, as the pro- 
vider deems appropriate. For example, a count- 
able coach should not serve as the primary 
supervisor for an athletics health care provider, 
nor should the coach have sole hiring or firing 
authority over a provider. 

5. The concussion management plan should outline 
the roles of athletics health care staff (e.g., physi- 
cian, certified athletic trainer, nurse practitioner, 
physician assistant, neurologist, neuropsychologist). 
In addition, the following components have been 
specifically identified for the collegiate environment: 
a. Institutions should ensure that coaches 

have acknowledged that they understand 
the concussion management plan and their 
role within the plan and that they received 
education about concussions. 

b. Athletics health care providers should practice 
within the standards as established for their 
professional practice (e.g., physician, certified 
athletic trainer, nurse practitioner, physician 
assistant, neurologist, neuropsychologist). 

c. Institutions should record a baseline assess- 

ment for each student-athlete before the first 
practice in the sports of baseball, basketball, 
diving, equestrian, field hockey, football, 
gymnastics, ice hockey, lacrosse, pole vault- 
ing, rugby, skiing, soccer, softball, water polo 
and wrestling, at a minimum. The same base- 
line assessment tools should be used post- 
injury at appropriate time intervals. The base- 
line assessment should consist of one or 
more of the following areas of assessment. 
1) At a minimum, the baseline assessment 

should consist of the use of a symp- 
toms checklist and standardized cogni- 
tive and balance assessments [e.g., 
SAC; SCAT; SCAT II; Balance Error 
Scoring System (BESS)]. 

2) Additionally, neuropsychological testing 
(e.g., computerized, standard paper and 
pencil) has been shown to be effective in 
the evaluation and management of con- 
cussions. The development and imple- 
mentation of a neuropsychological 
testing program should be performed in 
consultation with a neuropsychologist 
who is in the best position to interpret NP 
tests by virtue of background and train- 
ing. However, there may be situations in 
which neuropsychologists are not avail- 
able and a physician experienced in the 
use and interpretation of such testing in 
an athletic population may perform or 
interpret NP screening tests. 

d. The student-athlete should receive serial mon- 
itoring for deterioration. Athletes should be 
provided with written instructions upon dis- 
charge, preferably with a roommate, guardian 
or someone who can follow the instructions. 

e. The student-athlete should be evaluated by a 
team physician as outlined within the concus- 
sion management plan. Once asymptomatic 
and post-exertion assessments are within 
normal baseline limits, return-to-play should 
follow a medically supervised stepwise process. 

Institutions should document the incident, eval- 
uation, continued management and clearance 
of the student-athlete with a concussion. 

For references, visit NCAA.org/SSI. 
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¯ NCAA Concussion Fact Sheets and Video 
for Coaches and Student-Athletes 
Available at NGAA.org/SSI. 

¯ Heads Up." Concussion Tool Kit 
GDG. Available at www.cdc.gov/ncipc/tbi/ 
coaches tool kit.htm. 

¯ Heads Up Video 
NATA. Streaming online at www.nata.org/con- 
sumer/headsup.htm. 



Sports-Related Concussion Questionnaire 
December, 2013 

1. Do we rely on the NCAA Sports’ Medicine Handbook as the best practice guide for managing 
sports-related concussion? 

a. If not, why not? 
b. Do we utilize any supplemental best practice guides? 
c. Do we have a formal baseline assessment pre-season? 

2. Is the designated Team Physician(s) responsible for formulating program-wide policy on sports 
related concussion? 

a. If not, why not? 
b. If not, then who is responsible? 

3. Do we follow the NCAA Sports’ Medicine Handbook’s "Best Practices for a Concussion 
Management Plan" with regard to coaches? 

a. What education and training about sports-related concussion is required for coaches? 
b Who ensures that coaches receive this education? 
c. Do we educate all coaches, or only coaches involved in contact-collision sports? 

4. What type of education is provided to student-athletes pre-season? 
a. What is the communication protocol for student-athletes and parents post-concussion? 

5. Who evaluates student-athletes suspected of having a sports-related concussion, both during and 
after competitions? 

a. Do these individuals have documented sports-related concussion training? 

6. Who is responsible for monitoring student-athletes who have suffered sports-related concussions? 

7. Do we follow the return-to-play protocol in the NCAA Sports’ Medicine Handbook? 
a. Do we have a return-to-classroom protocol for student-athletes who suffer sports- 

related concussion? 

8. Is our electronic medical record/database for sports-related concussion (and other 
injuries/illnesses) connected to Datalys? 

a. If not, why not? 

9. Do we utilize any helmet-sensor or skull-bases sensor devices for monitoring the quantity and 
quality of head hits in football practice and games? 

a. Do we utilize sensors in any other contact/collision sports? 

10. How do we monitor and assess our own performance in following program-wide policy? 
a. Specifically, how do we monitor that we follow the NCAA Concussion Policy and 

Legislation? 

The Coalition on Intercollegiate Athletics 

http: //blogs.comsn.psu.edu/thecoia / 



Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <pntallaz@duke.edu> 

Monday, December 9, 2013 9:28 AM 

Robert Taggart (robert.taggaW~.,bc.edu); Nick Hadley <hadley@umd.edu>; ’Carolyn Callahan (cmc@virginia.edu)’; Larry Killough 

(larty@vt.edu); Sam Pardue (slpposc@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edu>; ’carmich~wfu.edu (carmicha@~4"u.edu)’; 

Janie Hodge <HODGE@clemson.edu>; Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Perrewe, Pamela <pperrewe@cob.fsu.edu>; 

Ma~dn P. Dawldns (mdawkin@mi~mi.edu); saa01 @pitt.edu; Injwaule@ma_va, ell.ss~.edu; Tficia Bellia (pbellia@nd.edu); Elaine Wise 

(eomse0 l@louis~’ille.edu) 

FW: cfaa-elite-clips Football’s future depends on solving concussion issue 

Hello All--It was great seeing you all this past weekend (Tri cia I hope you are feeling better! ). Your Monday starts with a forwarded email from Jo Potuto 
Best, Martha 

..... Original Message ..... 

From: cfaa-elite-clips [mailto:cfaa(a)i-aa.com] 

Sent: Sunday, December 08, 2013 6:10 PM 

To: Jo Potuto 

Subject: cfaa-elite-clips FootbalFs future depends on so[ring concussion issue 

Please join CFAA in supporting college fi)otball! 

Woody: Football’s future depends on solving concussion issue 

Paul Woody 
Richmond Times Dispatch 
8 December 2013 

Professional coaches are experts at saying nothing while seeming to say something. 

Occasionally, though, thoughts seep out that a coach would like to recall, never to be heard again. 

Mark Richt, football coach at the University of Georgia, must have had such a moment a week ago during an intet~ziew on ABC’s This Week with George Stephanopoulos 

Asked by Dr. Richard Besser, ABC’s chief health and medical editor, if football is a safe sport for children, Richt said, "I think we’re, quite frankly, getting fairly soft in this co~xtry. I thir~ 
our kids are soft. I don’t think they’re very tough. 

"I think that’s a little bit scary because there are some things in life that come up that are tough and you have to be able to handle them, whether it is a pl-lysical or mental thing." 

What is a bit scary is such an ansxver regarding something as serious as concussions in football. 

Being soft or being able to handle tough situations has nothing to do with brain injuries. Players have little to no control over concussions. And little progress is being made in preventing 
them. 

According to PBS Frontline, which tracks concussions in the NFL on a weekly basis, 102 players suffered these brain ir~iuries through the first 12 weeks of the 2013 season, an average of 8.5 
per xveek. 

Concussions and the inabilib" to minimize their effects are tl-lreatening the future of football. 

The iXTL settlement with retired players who had sued the league over concussion-related brain injuries includes $10 million for research and education regarding concussions. 

Given that the iX~FL earns about $9 billion per year and given the stakes, $10 million for research and education seems a paltry sum to address such a serious issue. 

We have an idea of the number of concussions each ~veek in the B,TL. We have no idea how many occur in college football each week across all divisions 

Besser also interviewed several Georgia players as part of his report fbr This Week 

One player said, "If (on) my first day of football, you said you’re going to guarantee three concussions but we’re going to pay fbr five years of your school and you’re going to get however 
man?- degrees, for three concussions, that’s not a bad deal at all" 

It’s easy to understand why, in the present, a player might find that to be a grand bargain. 

Chances are any football player will suffer at least one concussion, mild or severe, diagnosed or undiagnosed, at some point in his career. Why not make the best of it? 

But if that player was told that at age 55 there is a chance he’ll start to suffer memory loss, depression and show- all the symptoms of chronic traumatic encephalopathy, the disease caused 
by multiple head iRiuries, would he think three concussions in return for his education is such a great deal? 

Richt is not totally oblivious to the concussion problem. His program is involved in concussion research, to such a detailed extent that blows to a player’s helmet are monitored 
electronically. 

"All these things that are being designed to help us understand more about concussions and these type of injuries, I think, the better off we’re going to be," Richt said. 

As popular as it is among fans and as lucrative as it is for owners, coaches and professional players, football at all levels is in a perilous position. 

If its aftereft’ects continue to include debilitating post-career impact on so many players the B,TL’s settlement covers 18,000 retired players eventually there will be no place for football 
in our athletic pantheon. 

Someone parents, players, college administrators, perhaps even the president of the United States, as Theodore Roosevelt did in 1905 will resist that without a way to minimize the 
long-term effects of head injuries, the risk of football is not worth the reward. 

It will have nothing to do with being soft It will have everything to do with the inability to find a safe way to play a dangerous game. 

Follow @CFAAEliteClips on Twitter 



Subscription Reminder: You’re Subscribed to, cfaa-elite-clips 

Using the address: jpotuto] @)unl.edu 

From: cfaa@i-aa.com 

College Football Annual Advantage (CFAA) 

P. O. Box 92086 

Lakeland, FL 33804-2086 

Unsubscribe Autoruatically: 

http :i/i-aa.com/cgi-bin/dadaimail. cgi/u/clips/ipotuto l/unl.edu/ 
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NORTH CAROLINA -- THE STATE OF INNOVATION 

Calendar Of Events 

Dec. 12-13 

Dec. 25 

Jan. 1 

Jan. 6 

Jan. 14 

Jan. 20 

Feb. 4-6 

Feb. 11-14 

Feb. 25-27 

Mar. 3-4 

Mar. 18-20 

Apr. 8-10 

May 31 - 
June 3 

Advanced Commercial & Industrial Lending School, Raleigh 

Christmas Day- 

New Year’s Day 

Economic Forecast Forum, RTP 

.~...~.....m...p..~j..g.n....c....e.....S.‘...e..~.i1La...r..2......N....e..~2...M.....~...gg.a.ge.......R....u..~...e....s......L..I.p.....d...a...t...e.., 
High Point 

Martin Luther King, Jr. Day 

Basic Commercial Lending, Raleigh 

Washington Bank Caucus 

Intermediate Commercial and Industrial Lending, Raleigh 

Bank Directors Assembly, Greensboro 

Intermediate Commercial Real Estate Lending, Raleigh 

Advanced Commercial and Industrial Lending, Raleigh 

118th Annual Convention, Palm Beach, FL 

A compilation of industry news you need to know. 

BUY AMERICAN 

Governor To Address Economic Forecast Forum 

The 12th Annual Economic Forecast Forum, presented by BB&T, and co-sponsored by 
BlueCross BlueShield of North Carolina, Business North Carolina and Duke Energy, will be 
held on January- 6 at the Sheraton Imperial, RTP. The Forum spotlights key business and 
political leaders who look to the future of the economy in our state, region and nation. 



Governor Pat McCrory Kelly King 
Chairman & CEO 

BB&T 
Winston-Salem 

U.S. Senator 
Richard Burr 

Dr. Harry- Davis 
NCBA Economist 

We are honored to announce Governor Pat McCrory has been confirmed to speak. The Forum 
will feature a keynote address from Kelly King, Chairman & CEO of BB&T, and forecasts from 
U.S. Senator Richard Burr and Dr. Harry Davis. 

The event, which traditionally sells out, has only 200 open seats available. If you plan to attend, 
you are encouraged to purchase your table or individual seats by visiting www.ncba.com or 
contacting Christy Santacana at the NCBA (christy@ncbankers.org or 800-662-7044). 

Congressman Watt Is Now Director Watt 

The U.S. Senate has voted 57-41 to confirm Rep. Mel Watt as director of the Federal Housing 
Finance Agency. Originally nominated by President Obama in May, Watt was blocked by 
Senate Republicans until the nuclear option was invoked, which involved changing Senate rules 
to allow for a single majority versus a minimum of 60 votes. Watt will replace Acting Director 
Edward DeMarco, who was appointment by President Bush. 

The NCBA believes Mel will be an outstanding director and has the experience necessary to 
move Fannie and Freddie out of conservatorship. The NCBA looks forward to continuing to 
work closely with Mel in his new role!! Congratulations Mel! 

Washington Bank Caucus 

Our annual Washington Bank Caucus will be held February 11 - 13. Dana Stonestreet~ 
Chairman,_ President & CEO of HomeTrust Bank~ Asheville~ is serving as our Caucus 
Chair. We will have a j am-packed line-up of activities and meetings with members of Congress 
and leaders of the bank regulatory agencies. If you have never been on one of these trips, you 
will be impressed by the incredible level of access you will have to key decision-makers. The 
pace and energy of it all will sweep you along. You will go home knowing that you have done 
your part to advance the issues of concern to our industry. Your attendance will be a valuable 
investment of your time. 



The Hay-Adams Hotel, located just across Lafayette Square from the White House, will be 
the headquarters for our delegation. Rooms are limited and I encourage you to make your 
room reservation now. Complete registration information is attached to today’s 
Bulletin. For more information, please contact Liz Dobbins-Smith (800-662-7044 or 
liz(~),ncbankers.or~). 

Banks Of All Sizes Have Cyber Role, Treasury Official Says 

The fight against cyber criminals requires cooperation bet~veen government and the entire 
financial sector, Assistant Treasury Secretary Cyrus Amir-Mokfi reports. "Given the nature of 
the threat and its potential sources, it can be addressed only through a whole-of-government 
approach combined with a strong public-private partnership," he said. Because cyber threats are 
ongoing, complex and increasing in frequency, "protection of our financial system can succeed 
only by combining the resources and capabilities of government with those of the private sector," 
Amir-Mokri said. He also emphasized that cyber threats affect financial institutions of all sizes. 
This endeavor is about protecting the financial sector as a whole, from the largest financial 
institutions and exchanges to community. Accordingly, we work to reach financial institutions of 
all sizes and business types," he said. 

Bank Directors Assembly 

Register today for the 2014 Bank Directors Assembly March 3-4 at the Greensboro-High Point 
Airport Marriott. Bank Directors must be ~vell-informed and up-to-date ~vith industry trends in 
order to adequately perform their jobs and contribute to the success of the bank. In order to 
become and remain an expert in the financial industry, bank directors MUST participate in 
comprehensive training. This conference will cover all of the topics that you are facing with the 
best speakers at the LOWEST possible price. We are worldng to finalize the agenda now - it 
will be posted in early January. Click HERE for everything you need to register for our 2014 

Directors Assembly. For more information on registration and lodging, please contact our 
Meetings Department (800-662-7044 or christy~ncbankers.or~). 

Volcker Rule Adopted 

Federal financial regulators have voted to adopt final rules implementing Section 619 of the 
Dodd-Frank Act, commonly known as the Volcker Rule. The rules generally prohibit banks from 
short-term proprietary trading of securities, derivatives, futures and options on these 
instruments. They prohibit banks from o~vning, sponsoring or maintaining certain kinds of 
relationships with hedge funds or private equity funds that engage in such trading. The rules also 
require banks to maintain a compliance program specific to the Volcker Rule if they engage in 

covered activities. 

Community banks -- with under $10 billion in assets -- won some relief provisions in the final 
rules, which exempt proprietary trading in Treasury’ s, the securities of government-sponsored 
enterprises, municipal securities and bonds issued by the FDIC. Community banks that trade 
only these type of obligations and none of the instruments covered by the rules are exempt 
entirely from the compliance program requirements, and those that do engage in covered 



activities will be required only to incorporate references to the Volcker Rule into their existing 
compliance policies and procedures. Community banks are also exempt from the requirement to 
attest that a bank has a sufficient compliance program in place. 

The rules take effect April 1, 2014, but the Fed extended the compliance period to July 21, 
2015. Certain data reporting requirements phase in for banks of different asset sizes bet~veen 
June 30, 2014, and December 31, 2016. Read the Fed’s Community Bank Summary here. 

Economic Expansion Continues 

Reports from the 12 Federal Reserve Districts indicate that the economy has continued to expand 
over the past several months. 

NC Bankers In National News 

Frank Gavigan, CEO of Premier Commercial Bank, Greensboro, and Pressley Ridgill, CEO of 
NewBridge Bank, Greensboro, were quoted in the American Banker thi s week discussing the 
need for community banks. Live Oak Bank, Wilmington, was also mentioned in the article as an 
"innovator." North Carolina still has the brightest, most innovative bankers in the world!!! 

FinCEN Updates AML/CFT Lists 

The Financial Crimes Enforcement Network (FinCEN) has released a revised list of jurisdictions 
that are subj ect to countermeasures or enhanced due diligence due to anti-money laundering 
(AML) and counter-terrorist financing (CFT) deficiencies (section I), as well as jurisdictions 
with AMLiCFT deficiencies that are working to correct them (section II). Vietnam was been 
moved off the list for enhanced due diligence in recognition of progress made and added to the 
section II list, while the small island nation of Sgo Tom~ and Principe was removed due to its 
small role in the international financial system. Morocco and Nigeria were removed from the 
section II list in recognition of their progress in remedying AML/CFT deficiencies, while Iraq 
was added. 

118th Annual Convention 

Early registration for our 118th Annual Convention, May 31 - June 4, 2014, at The Breakers 
in Palm Beach, Florida, ensures that you will have the best seat in the house for our electrifying 
banquet entertainment. Banquet seating will be assigned based upon the date that full 
registrations are received. Plan to join us at this elegant and legendary resort for family fun and 
a great adventure on the beautiful Florida coast! Already, many members have claimed their 
desired sponsorship for Convention. We want to especially thank them for their continued 
support! 
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We welcome ALL of our members and affiliates who wish to add their name to this great 
program as a sponsor. We will recognize our Convention sponsors regularly from now through 
Convention in every promotional way possible. For the best ’bang for your buck’, secure a 
sponsorship today and keep your name in front of our members and affiliate!! Contact our 

Meetings Director, Liz Dobbins-Smith (liz(a?ncbankers.or~) for more information on 
sponsorship opportunities! 

Click HERE for everything you need to 
register for Convention and reserve your 
room at The Breakers. Don’t delay! We 
expect a tremendous response. There are 
only so many ocean front rooms! Secure 
yours now. 

For more information on registration and lodging, please contact our Meetings Department 
(800-662-7044 / christ~(~ncbankers.or~). 

House Passes Anti-Patent Troll Bill 

Patent Trolls having increased their presence in North Carolina by sending demand letters to 
many of our financial institutions demanding a sum of money for violating the patent troll’s 
patent. These patent holders usually buy bulk patents and send demand letters based on broad 
patent terminology. Legislation, originally cosponsored by Howard Coble, that would require 
plaintiffs to detail their reasoning for a lawsuit at the outset of a case and require judges to push 
attorneys’ fees onto the losing party if a case is deemed unreasonable passed the House 325-91l 
last week and has garnered the support of the White House. The Innovation Act has moved 
rapidly since its October introduction and gained hi-partisan support. The bill must now pass the 
Senate - no timetable has been given to the Senate’s consideration of the bill. 

FDIC Technical Assistance Videos 

The FDIC has released new technical assistance videos focusing on flood insurance and 
appraisal s and evaluations. Intended for compliance officers and lenders, the flood insurance 
videos update bankers on new regulatory requirements. The appraisals and evaluations video 
covers regulatory requirements and supervisory guidance, as well as applying the regulations to 
specific situations. 



Fraud-Net 

Fraud-Net (https://ww~v.fraud-net.com) is an interactive resource for bank security professionals 
and law enforcement to share information about suspected crimes. Increase the chances of 
apprehending criminals like bank robbers by posting information on Fraud-Net. Make sure that 
your bank security officers and personnel are using this resource. Post, Post, Post! 

Quote Of The Week 

"Tbday, 90% of our physical branches are traditional branches. In five years, we want it to only 

be a third of them. " 

William Demchak, President and CEO, PNC, on the bank’s plan to fundamentally change its 
branch model by adding more automation and universal sales people in branches while reducing 
branch square footage. 

CFPB’s Rulemaking Agenda 

The CFPB has published a semi-annual update to its rulemakin~ a~enda. The agenda reflects that 
the CFPB is planning to move forward with a proposed rule with respect to prepaid card 
products. The agenda also reflects that the CFPB is assessing the need for regulations for certain 
consumer financial products and services, particularly debt collection, payday loans and deposit 
advance products, and bank overdraft programs. 

CBS Spotlight 

SNL FINANCIAL 

In today’s market, bankers confront new challenges on a daily basis: pricing pressures, 
regulatory demands, fierce competition, shifting customer demographics and more. 

SNL’s Survival Kit of practical tools helps bankers survive, and 
even thrive, in the face of these challenges. Spotlight peers, monitor 
ROAE, wrap up deals, and save time using specialized provisions. 



Start a F_~__t__r_.i_a_l_. and get your own real-life survival kit. For more information, contact Julie 
Jones (ii ones@snl.com or 434-951-4419) or Janice Royster (i anice@ncbankers or~; or 800-662- 

7044). 

Fed Issues New Guidance On Managing Outsourcing Risk 

Banks must carefully monitor vendors, contractors and other third parties, the Federal Reserve 
said, citing increased outsourcing and involvement of third parties in bank activities. In guidance 
that supplements the Fed’s previous guidance on technology service provider risk, the board has 
said that banks must manage risk associated with third parties at a level commensurate to its use 
of those relationships. 

The Fed noted that bank use of third parties is growing, with banks outsourcing entire functions, 
business lines and products, and using third parties to engage customers and handle multiple 
activities for the bank. Risks associated with third parties include compliance, concentration, 
reputational, country, operational and legal risk. 

An effective third-party risk management program incorporates risk assessments, due diligence, 
contract provisions, compensation reviews, regular oversight and contingency planning, the Fed 
said. A bank’s directors are responsible for establishing a third-party risk management policy, 
and senior managers are responsible for executing it. The guidance follows the OCC guidance on 
third-party risk management issued in October. 

2014 School Of Commercial Lending 

The 2014 School of Commercial Lending will be in session soon! The NCBA and Credit Risk 
Management put this School together to ensure that your institution has the properly trained 
lending talent that it will take to survive during these times. All courses take place at the Credit 
Risk Management Training Facility located in Raleigh. Registration and complete information 
are now- available for all of the 2014 courses: 

Basic Commercial Lendinl~; February ~:6 

Intermediate Commercial and Industrial Lending: Febrnarv 25-27 

Intermediate Commercial Real Estate Leuding: March 18-20 

Advanced Commercial and Industrial Lending; April 8-10 

Basic Commercial Lending: August 19-21 

Intermediate Commercial and Industrial Lending: ~ptember 16-18 

Intermediate Commercial Real Estate Lending: November 18-20 

Advanced Commercial and Iudustrial Lending: December 9-11 



Registration information for each course is linked above. For more information, please contact 
Christy Santacana in our Meetings Department (800-662-7044 or christ .v(~,ncbankers.org). 

FinCEN, Fed Finalize BSA Definitions 

The Financial Crimes Enforcement Network and Federal Reserv’e have adopted a final rule to 
amend the definitions of"funds transfer" and "transmittal of funds" in the Bank Secrecy Act’s 
implementing regulations. The changes were necessary to maintain the current scope of funds 
transfers and transmittals subj ect to the B SA in light of Dodd-Frank Act amendments to the 
Electronic Fund Transfer Act, the agencies said. 

The Blockbuster Legacy 

There was an interesting article recently in one of the national media publications warning that 
banks should draw a lesson from the fate of Blockbuster. At its peak, Blockbuster had 9,000 
stores. Blockbuster is closing all of its remaining company-owned stores, while retaining a 
couple of electronic delivel5" channels. Anyone in their 30s or older will remember how- 
successful Blockbuster was in its heyday, when it was a regular outing for many families, 
especially on Friday and Saturday nights, to walk along the aisles at the local Blockbuster 
looking for a good VHS movie. The lesson the author sought to draw is that banks need to be 
nimble in rethinking their strategies for delivering products through their branches. The branch 
model is not dead by any means but it is changing. What will be the next area of banking to 
change? We welcome your ideas on issues like this one as we strive to provide interesting topics 
and speakers at our upcoming seminars. 

Cutting Inconsistent Bank Regulations 

Representative Shelley Moore Capito (R-WV), Chairman of the House financial institutions 
subcommittee and Rep. Gregory Meeks (D-NY) will introduce a bill that would require bank 
regulators to review existing rules to determine if there are problems with them. Each agency 
would be required to identify if a proposed rule or order is in conflict with or inconsistent or 
duplicative of existing federal regulations or orders as they develop a new proposed rule. The 
question now is whether such a well-intentioned bill can break free of the logj am in Washington. 

Industry Update 

Little Rock, AR-based Bank of the Ozarks (OZRK) agreed to acquire Houston-based 
Bancshares Inc. Under the terms &the agreement, Bank of the Ozarks will acquire all of the 
outstanding common stock of Bancshares in a transaction valued at approximately $23 million, 
subject to potential adjustments. The transaction is expected to close during the first quarter of 
2014. 

New Centnry Bank (NCBC), Dunn, is celebrating the opening of its new full service branch 
located at 8470 Falls of Neuse Road, Suite 100 in Raleigh, with a grand opening and ribbon 
cutting this afternoon. 



PNC (PNC) has reached an $89 million settlement ~vith Freddie Mac over mortgages sold from 
2000 to 2008. It resolves PNC’s existing and future obligations to repurchase roughly 900,000 

loans. 

Aquesta Bank (ATBK), Cornelius, will break ground next week on a ne~v full service branch at 
9906 Knockando Lane in Huntersville. 

The shareholders of the corporate parent of Mountain 1st Bank & Trust (FFIS), 
Hendersonville, voted on Tuesday in favor of acquisition by First Citizens Bank 
(FCNCA). First Citizens has agreed to pay $10 million for Mountain 1 st, with $2 million going 
to shareholders and the remainder going to pay back funds that Mountain 1st received under 
TARP. The merger, pending approval by the FDIC, is expected to be completed as soon as 

January 1. 

The SEC has fined Fifth Third (FITB) for misclassifying troubled loans during the housing 
crisis. The bank will pay $6.5 million to settle the agency’s charges. Also, Fifth Third Asset 
Management has changed its name to ClearArc Capital, effective immediately. 

Wells Fargo (WFC) will conduct an internal review-, led by its deputy general counsel, of its 
standards for how employees should act and procedures for handling conflicts of interest across 
more than 80 business lines. The review will start January 1 and last 18 to 24 months. 

On-site Examiners 

A new report done at the request of the OCC recommends that the OCC pull examiners-in- 
residence out of the largest banks and make changes to the bank rating system. The report says 
that on-site examiners may be less likely to detect systemic problems across banks or get too 
close to the bank’s management team. Pulling the examiners out could increase travel costs, but 
promote greater examination consistency across banks. 

NCBA Compliance Seminar: New Mortgage Rules Update 

Register today for our next Compliance Seminar: New Mortgage Rules Update on January 14 
in High Point. Patti Blenden will give your bank an update on the new mortgage rules that will 
be implemented next month. The discussion will focus on mortgage servicing and loan officer 
compensation with an update on all of the new mortgage rules. We continue to get clarification 
from the CFPB and will discuss observations and solutions to date! This session is a must for 
your executive credit risk management team, your regulatory compliance officers, your 
mortgage lending managers and loan servicin~ professionals throughout the organization! Stay 

on top of clearly evaluating your bank’ s mortgage product offering and compliance program 
covering these areas of critical risk and fully understand the implications of the expansive 
regulatory changes! Registration is $225, and includes breakfast and lunch. Click HERE for 
complete registration details. A full agenda will be posted soon! For more information, please 
contact Christy Santacana in our Meetings Department (800-662-7044 or 

chris~y(-a)~cbankers.or.~). 



Pet Conscious 

A Delaware bank has announced the winners of its fifth annual pet photo contest. A clever way 

to get its customers more engaged with their bank, customers sent in photos of their beloved 
pets. The bank donated $1 to the Delaware Humane Association for each &the roughly 2,500 
mobile banking apps downloaded in October. A panel of judges from the Humane Association 
selected the winners for three categories from the more than 1,300 pictures. 

Cartoon 
Of 
The 
Week 

State Rates 

State Treasurer Janet Cowell announces that effective December 11 the rate of interest charged 
to banks and savings institutions for state funds invested in certificates of deposit and savings 
certificates is 3/8%. 

WORK HA RD. PLA Y B Y THE R ULES. 



Frolil: 

Sent: 

To: 

Subject: 

hhasl- kelchner@businessmo.com 

Friday, December 13, 2013 10:22 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

Jim Fraser (iim@goodwinseaJcch.com) 

Re: Introduction 

Thank you for the introduction Lissa. It was such a treat to spend time 
with you this mornin!! 

As mentioned, the Cornell research article that debunks the myth about 
lawyer-directors can be found at 
http:/ipapers.ssm.com/sol3/papers.cfm?abstractid 2218855. Their 
conclusion is that the number of law3~er-directors at public companies is 
on the rise and that such participation increases firm value an average of 
almost 9.5%. 

J~n, it was a pleasure to briefly meet yuu this morning. I welcume the 
oppurtunity to learn more about you and your special~ at Guodwin Please 
let me knuw when it wuuld be convenient tu meet fur cuffee. 

With best wishes to you buth for a joyous holiday season with family and 
friends and your continued success in the new year! 

best regards, 

Hanna 

Hanna Hasl-Kelchner, The Nu Nunsense Lawyer 
Founder and CEO 

Business M.O., LLC and Legal Leverage(~ Academy 
179 E. Franklin Street, #54 
Chapel Hill, NC 27514 
phune: 919-636-9677 
http ://nononsenselawyer cure 
http:i/nununsensegeneralcounsel.c am 

> Hi Hatma and Jim - 
> What a coincidence, Jim, to run into you at Caf~ Carolina this morning. 
Hanna Hasl-Kelchner and I were meeting about her interest in exploring 
corporate board opportunities and I rnnntioned you as someone she should 
meet. So, I’m glad you got to see each other face-to-face and that I 
can 
> no~v cormect the two of you via email. 
> Hanna, Jim is ~vith Goodwin Executive Search and works on board searches. 

>http://good~vinsearch.com/?page id 9 
> Jim, Hanna lives in Chapel Hill, formerly worked as an in-house attorney 
with Lorrilard and has a consulting firm, 
http : i/~vw~v.nononsensela ~w er. com/ 
> I hope you will have an opportuni~" to make contact and that both of you 
have a wonderful holiday- with your friends and family. 

> All the best, 
> Lissa 
> Lissa L. Broome 
> Wells Fargo Professor of Banking Law- 
> Director, Center for Banking and Finance 
> I~2XlC School of La~v 

> CB#3380, Van Hecke-Wettach Hall 
> Chapel Hill, NC 27599-3380 
> 919.962.7066 
> http://www.lawunc.edu/centers/banking 
> Access my papers on SSRN at: 
> http://ssrn com/author=248720<http://hq s srn.com/GroupProcesses/RedirectClick cfm?partid=248720&corid=649&runid=6895&url=http://ssrn.col~’author=248720> 
[Description: 
>http://www.law.unc edu/ima~es/news/media/bankingfinance web 542.jpg] 



Frolil: 

Sent: 

To: 

Subject: 

Attach: 

hhasl- kelchner@businessmo.com 

Friday, December 13, 2013 10:44 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

Re: Additional Re~urces 

What matters in the board room depends on whose shoes UR in - PWC rpt.pdf 

Thank you so much for your valuable insight. I will definitely be 
following up on your suggestions and the introductions. 

Attached is another reference you may find interesting. Its a recent study 
done by PriceWaterhouse’s Center for Board Governance that compares board 
perceptions on certain key topics with those of investors. 

I look forward to staying in touch and to helping you serve your community 
(even a Q&A with your students if you think that would be of value to them 
;-). Please don’t hesitate to let me know how I can help. 

best always, 

Hanna 

Hanna Hasi-Kelchner, The No Nonsense Lawyer 
Founder and CEO 

Business M.O., LLC and Legal Leverage(~ Academy 
179 E. Franklin Street, #54 
Chapel Hill, NC 27514 
phone: 919-636-9677 
http ://nononsenselawver corn 
http:i/nononsense~eneralcounsel.c om 

Hi Hanna - It was great to meet you today I hope you’ll have a chance to 
follow up with Mary and with Jim aRer the holidays. 

I mentioned the National Association of Corporate Directors NACD has an 
active RTP Chapter that hosts occasional programs that you might find of 
interest. See http:i/researchtrian~le.nacdonline.orgi. 

The one-stop shop for corporate proxies and to search for board members by 
names is www.secinfo.cora<http:/iwww.secinfo.com>. I have found it to be a 
valuable resource. 

Best of luck and let’s stay in touch, 

Lissa 

Lissa L. Broome 
Wells Fargo Professor of Banking Law- 
Director, Center for Banking and Finance 
I~2XlC School of La~v 

CB#3380, Van Heckc-Wettach Hall 
Chapel Hill, NC 27599-3380 
919.962.7066 
htto:i/www.la~v.unc.edu,’centersibankin~ 

Access ray papers on SSRN at: 
>htto://ssrn.com/author 248720<htto://hc~.ssrn.corrgGrou~,Processes/RedirectClick.cfm?oaltid 248720&corid 649&runid 6895&url htto:/issrn.colr~’author 248720> 

[Description: 
>http:i/~vw~v.law.unc.eduiimagesh~e~vs/media/bankin~finance ~veb 542.jpg] 



From: 

Sent: 

To: 

Cc: 

Subject: 

Bowen, Mike <mbowen@usf.edu> 

Friday, December 13, 2013 11:56 AM 

Richard.Miller@uc.edu; cyrus.zirakzadeh@uconn.edu; swwallac@central.uh.edu; 
richard.d.evans@memphis.edu; gould@njaes.rutgers.edu; Teague, Gregory 
<teague@usf.edu>; sroy@smu.edu; kcs@clemson.edu; socolar@phy.duke.edu; 
tyson@cs.fsu.edu; Boxill, Jan <JMBOXILL@email.unc.edu>; ckennedy@wfu.edu; 
rhc@illinois.edu; terry@indiana.edu; erika-lawrence@uiowa.edu; kstaller@umich.edu; 
sucarter@msu, edu; wkdurfee@umn, edu; j-logemann@northwestern.edu; 
alexander.282@osu.edu; m5b@psu.edu; Jim_Patton@baylor.edu; 
shelia.kennison@okstate.edu; hart@mail.utexas.edu; c.sawyer@tcu.edu; 
spraguem@ecu.edu; rcnyhan@fau.edu; larsene@marshall.edu; 
desmond.fletcher@usm.edu; greg-gardner@utulsa.edu; faculty_senate@emich.edu; 
emay@music.umass.edu; sayrs@ohio.edu; lynnw@csufresno.edu; ericson@hawaii.edu; 
werthp@unlv.nevada.edu; naik@unr.edu; fspres@unm.edu; weadie@mail.sdsu.edu; 
lynda.heiden@sj su.edu; whhowell@ag.arizona.edu; aschair@berkeley.edu; 
Paul.Chinowsky@colorado.edu; mparis@uoregon.edu; kevin.gable@oregonstate.edu; 
palumbo-liu@stanford.edu; j ohnmlee@uw, edu; yamaka@wsu, edu; 
stevemiller@bookarts.ua.edu; parry@uark.edu; crowllg@auburn.edu; 
sgiraudo@uga.edu; emison@ps.msstate.edu; robertscr@missouri.edu; jhk@sc.edu; 
david.golden@tennessee.edu; donald.w.brady@Vanderbilt.Edu; jisaacson@astate.edu; 
hartzell@uidaho.edu; dclason@nmsu.edu 

william.kraemer@uconn.edu; lrwilliams@uh.edu; Bowen, Mike <mbowen@usf.edu>; 
dorlovsk@smu.edu; franzoni@duke.edu; tyson@cs.fsu.edu; Broome, Lissa L 
<lbroome@email.unc.edu>; albrecht@wfu.edu; mbwheele@uiuc.edu; 
jaffee@indiana.edu; mike-ohara@uiowa.edu; sucarter@msu.edu; garye@umn.edu; b- 
wessels@northwestern.edu; miranda.2@osu.edu; j sn2@psu.edu; 
gary.young@okstate.edu; etgordon@mail.utexas.edu; r.akin@tcu.edu; shaw@fau.edu; 
harlow@marshall.edu; jan-drummond@utulsa.edu; dkinnunen@csufresno.edu; 
crosby@hawaii, edu; Nancy.Lough@unlv.edu; ross@unm, edu; wsnavely@mail, sdsu. edu; 
billy, campsey@sj su.edu;        ~gmail.com; j acob sen@berkeley.edu; 
Jerry.Peterson@colorado.edu; tublitz@uoregon.edu; bruce.dugger@oregonstate.edu; 
WMaloney@stanford.edu; fabien@u.washington.edu; bull@wsu.edu; 
jomason@cba.ua.edu; tjensen@walton.uark.edu; asweaney@fcs.uga.edu; 
wwberry@olemiss, edu; RubinL@missouri. edu; wcosten@utk, edu; 
D.Perkins@vanderbilt. edu; betaylor@nmsu.edu 

1 lth Annual COlA Meeting: February 28 - March 2, 2014, Tampa 

Friends, 

This is to announce the Coalition on Intercollegiate Athletics (COLA) Eleventh National Meeting, to be held February 

28 - March 2, 2014, at the College of Business, University of South Florida, Tampa. 

Because it is essential that COIA’s annual meeting provide us an opportunity to discuss the current direction of the NCAA 

FBS reorganization initiative, we will not finalize our agenda, or create a meeting schedule, until after the NCAA meeting 

in January. However, the following three items will be most certainly be on the agenda: 

1. NCAA Reorganization and the Role of Faculty Senates in Athletics Governance. We will summarize progress to 

date and consider appropriate COlA contributions. Members of the NCAA administration will join us for these 

discussions. 

2. Ongoing Challenges for Academic Integrity in Athletics. Professor Bob Malekoff, Chair of the Department of Sport 

Studies, Guilford College, and member of the 2013 Rawlings Panel that investigated sports-related academic 



misconduct at UNC, will discuss these issues in light of the Rawlings Panel Report that he co-authored. 

The Roles of the NCAA, Campuses, and Faculty in Dealing with the Problem of Concussions in College Sports. Dr. 

Brian Hainline, Chief Medical Officer of the NCAA, will introduce the scientific and practical issues we face in 

responding to sports concussions. 

The major work product goal for the 2014 meeting will be developing a set of COlA online best practice guidelines for 

faculty senates and others responsible for campus policies and procedures related to sports concussions. 

Other sessions and/or speakers will be announced as they are confirmed. 

A detailed agenda will be posted on the COlA website http://blogs.comm.psu.edu/thecoia/, and more directly at 

http://www.usf.edu/business/coia/agenda.aspx, as soon as it is available. 

Registration for the meeting can be done on-line from the COlA website by CLICKING HERE on the meeting 

announcement on the page http://blogs.comm.psu.edu/thecoia/, or, by going directly to the registration site : 

http://www.usf.edu/business/coia/and using the Meeting Registration button. The registration fee is 550.00 to cover 

the cost of two Saturday meals on campus, and other meeting expenses. 

Hotels 

As last year, the hotels we have arranged special rates for meeting registrants are the Embassy Suites, Tampa - USF, and 

The Grand Suites. Both hotels are excellent, and this year both feature complimentary warm breakfasts, and have on- 

call/regular shuttle service to the USF College of Business during the meeting. The Embassy Suites is located on the USF 

campus (just a short walk to the College of Business), while the Grand Suites is just off campus, but has an easy (3-5 

minute) shuttle trip to the meeting location at the College of Business. 

Embassy Suites Tampa - USF/Near Busch Gardens 
3705 Spectrum Boulevard 

Tampa, Florida, 33612 

Phone: 813-977-7066 

Rate: ~149.00/night 

To reserve a room at the Embassy Suites: visit their reservation site 

Grand Suites, Near Busch Gardens-USF 
11310 North 30th Street 

Tampa, FL 33612 

Phone: 813-971-7690 
Fax: 813-972-5525 
Rate: ~89.00/night 

To reserve a room at the Grand Suites: Please call Kathy Zboray, Director of Sales & Marketing, 813-971-7690 

ext. 162. Please refer to the COlA meeting when making your reservation. 

We hope to see you there. We need your support, and will certainly need your inputs and feedback. I’ll be back in 

touch as we know more about the meeting agenda and schedule. 

Have a very Happy Holiday season! 

Mike 

Michael G. Bowen, Ph.D., COlA Chair 

University of South Florida 

College of Business 

Department of Management & Organization 

4202 East Fowler Ave, BSN 3409 



Tampa, Florida 33620-5500 

813.974.1765 (0) 

mbowen@usf.edu 

http://blogs.com m.psu.edu/thecoia/ 



From: 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <putallaz@duke.edu;, 

Tuesday, December 17, 2013 6:02 PM 

Ro~rt Taggart (robert.tagga~:bc.edu); Nick Hadley <hadley@umd.edu>; ’Carolyn Callahan (cmc@virginia.edu)’; Larry Killough 

(larry@vt.edu); Sam Pardue (slpposc@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edu>; ’carmich~wfu.edu (carmicha@~4"u.edu)’; 

Janie Hedge <I{ODGE@clem~n.edu>; Sue Ann Allen (sue.bidstrup@chbe.gatech.e&0; Maxvin P. Dawkins (mdawkins@miami.edu); 
Perrewe, Pamela <pperrewe@cob.fsu.edu>; saa01@pitt.edu; mjwasyle@maxwell.syr.edu; Tricia Bellia (pbellia@nd.edu); Elaine Wise 

(eomse0 l@louis~’ille.edu) 

I:W: Article ofinteresl 

~-Iello AIb--- Here is a forwarded article for you from Brian Shannon. Talk to you tomorrow on the conference call. 

Best, Martha 

Frera: Shannon, Brian [mailto:BRIAN.SHANNON@ttu.edu] 

Sent= Tuesday, December 17, 20:t3 5:06 PM 

To= jpotutol@unl.edu; adavey@ncaa.org; ddickman@ncaa.org; kyurk@ncaa.org; Dennis.Phillips@usm.edu; Turner@agecon.msstate.edu; fegreen@troy.edu; 

jatwood@buffalo.edu; IVlartha Putallaz, Ph.D.; Moore, Melinda; bruno.:t@osu.edu; david.dough@colorado.edu; david.szymanski@uc.edu; diann@unl.edu; 

billy.campsey@sjsu.edu 

Subject: Article of interest 

You might have seen this late last week, but I just came across it: 

Arcady 5;tap)es>l:NS:l:DE COLLEGE FOOTBALL 
Bottom of Form 

Co  ege  eade ts m sst reso ve NCAA iss(ses once unimaginable 

NEWYORK -- In two sentences on Wednesday, Big Ten commissioner Jim Delany explained why leaders have had so much trouble addressing the thorniest issues facing major 

college sports. 

"It wasn’t planned this way," Delany said at the IMG Intercollegiate Athletics Forum. "It just happened this way." 

When Delany left the North Carolina Justice Department in 1975 to start working in college sports, he didn’t expect to get rich. He entered an industry that, while fun, often survived 

financially by the skin of its teeth. Delany didn’t intend to become a millionaire television programmer responsible for a network that brings in nine figures thanks largely to the efforts of 

stars who are paid exactly the same wage as the extras But that’s what Delany is, and now that’s what he must deal with. 

When Bob Bowlsby took over as Northern Iowa’s athletic director in 1984, he probably never imagined he’d someday run a league that commands a television deal that brings in billions 

of dollars over a 13-year period. But that’s what Bowlsby must do as the Big 12 commissioner. 

When schools set the NCAA rules that determine how much aid student-athletes can receive, the idea of conference networks and multi-platform rights deals probably sounded like 

something from Ti~eJe¢som. But nowthey’re here, and the NCAA must deal with them 

The intent of the leadership will collide with the reality of the situation multiple times in the next year. First it will happen at the NCAA Convention in January, where the five wealthiest 

conferences will seek a governance structure that allows them to slide more of their largesse to their athletes without someone making rules to stop them. Then it will happen in the 

run-up to a class-action federal antitrust suit filed by athletes against the NCAA. The case, which began when former UCLA basketball player Ed O’Bannon filed a lawsuit and escalated 

when current athletes joined, will essentially determine whether the NCAA’s concept of amateurism - and the attending regulations -- violate federal antitrust law. The case will test the 

nerve and the intelligence of the people who run the NCAA and the conferences. Will they risk a jury declaring their economic way of life illegal (which could be very, very expensive)? Or 

will they attempt to make a deal with athletes that shares an even larger slice of a still-expanding pie to avoid that potential disaster of a verdict in favor of the plaintiffs? 

It’s popular and convenient to paint the people who run college sports as greedy bloodsuckers who have made revenues explode and fattened their own wallets without giving the rank- 

and-file a raise. It’s also wildly inaccurate. Most never expected to get rich, and most would do these jobs even if they didn’t make nearly as much. The lifers such as Delany and Bowlsby 

believe in the model that existed when they started. At that time, college sports was largely a money-losing venture that existed to foster school spirit and help give athletes from a broad 

range of backgrounds a chance to attend college for free. Football and men’s basketball were always the most popular, but only in the past 20 years have they brought in exponentially 

more dollars. Why are volleyball players able to get scholarships? Because people really like to watch college football teams play, and television networks are willing to pay to reach 

those viewers. 

Given that economic reality, it makes sense that football and men’s basketball players should make more than soccer and hockey players, but that runs counter to everything in which 

the lifers believe. They think everyone should be paid the same And despite what you read in some of the more blunt commentaries on the subject, college athletes are compensated. 

The vast majority are actually overpaid relative to their market value A small but significant minority -- the Johnny Manziels and the Andrew Wigginses -- are underpaid relative to their 

market value. This is still an injustice, because our national economic model is based on the idea that people with greater market value are supposed to make more. 

The commissioners of the five wealthiest conferences are attempting to rectify that market value issue in their own way They can’t promise the Manziels of the world more because Title 

IX requires they provide equal opportunities regardless of gender, and the universities they serve would prefer to keep their federal funding. So they’re trying to make rules that would 

allow them to add more money to the scholarship package of all their athletes. Because the athletes playing in these conferences are largely the best in their respective sports, this 

would allow for the top performers to make more in a broad sense, but not in an individualized sense. How much more? Probably a fewthousand a year. Delany, Bowlsby, ACC 

commissioner John Swofford, SEC commissioner Mike Slive and Pac-12 commissioner Larry Scott would like to close the gap between the NCAA grant-in-aid (tuition, books, room and 

board) and the actual cost of attending college -- which typically runs $3,000-$6,000 more annually. Delany, a former North Carolina basketball player, played when athletes received 

$15 a month in "laundry money." That was taken away in the 1970s, and athletes’ compensation has been flat ever since 

"The rules around a scholarship and what you can provide for student-athletes haven’t changed in a long time," the Pac-12’s Scott said, "and the sense is we’re hamstrung by the one- 

size-fits-all approach." 

They are, and the NCAA Convention in San Diego is where they intend to begin to rectify that issue. After a lot of saber-rattling that included threats of a new division featuring only the 

wealthy programs, the rhetoric has shifted to a desire for the creation of more flexible rules. Essentially, the schools that can afford to give more should be allowed to give more How will 

leaders streamline the rules in an ecosystem where the solution to seemingly every problem is to create more rules? These are, after all, the same people who ol°:ce managed to ban 

"We’re trying to find a way to do simple things, like not restrict the way we feed kids," NCAA president Mark Emmert said. "For God’s sake, we have layers and layers of rules about food." 

But Bowlsby warned on Wednesday that untangling all those regulations could take time "They are some substance of what all of us have put in place and what all of the members 



have put in place," he said. "It didn’t get into the situation it’s in overnight, and it’s not going to get out overnight." 

Emmert is on board with this plan, and in fact, this is a more extreme version of what he tried to push through when he took office. Much of the criticism of Emmert has been legitimate. 

His mismanagement of the enforcement department neutered the NCAA’s ability to enforce its own rules, and his decision to punish Penn State for the Jerry Sandusky scandal -- a 

criminal matter being handled by the criminal justice system in Pennsylvania -- was a massive overreach. But despite how he looks when forced into the role by the O’Bannon lawsuit, 

Emmert is not a status quo guy. He actually has been trying for three years to head off some of the issues the NCAA will address in San Diego. For instance, he tried to push legislation 

that would allow schools to give a little more money to athletes That was shot down by the schools that can’t afford it. 

The wealthy schools finally realized they had a hammer to use on the less wealthy ones: The NCAA men’s basketball tournament. By threatening to form their own division, they 

threatened to take away the golden goose whose eggs feed many of the smaller athletic departments. That was enough to get the less wealthy schools in line. At least the big shots 

hope that’s the case. Heading into an antitrust suit, it wouldn’t be wise for the NCAA to divide its membership even more accurately by revenue. The loosening of the rules is a less 

elegant but far more practical solution. Still, Delany -- who has seen enough of these votes in his life to know people don’t always do what they say they’re going to do -- tossed out the 

possibility that a new division remains on the table if the lower revenue schools don’t fall into line 

"We need some regulation, but it’s got to be sensible," Delany said. "It’s got to be flexible, and it’s got to acknowledge differences in resources If we do that, I think we can stay together. 

... If we can’t do that I think we have to say we have not only external threats, we have internal threats. And the internal threats are that we can’t find a way to use the NCAA as a town hall 

for us to solve our problems." 

The external threat is the O’Bannon case, which is now much less about O’Bannon and the former athletes and much more about the current and future athletes. The conferences and 

NCAA stage a series of highly lucrative television shows without explicitly paying the performers for the rights to use their likenesses Judge Claudia Wilken took away a giant financial 

risk for the NCAA when she declined to certify the class of former athletes, but by certifying the class of current athletes, she rendered the case just as dangerous for the NCAA going 

foPward. 

This suit was an inevitable consequence of the big five commissioners’ success in the media world in the past 10 years. Revenues have soared, and for various reasons -- obstinacy, 

the unwillingness of the schools that aren’t making all the TV money to allow the ones that are to spend it on players -- the money hasn’t trickled into the pockets of the athletes. It has 

created some beautiful lockers and training-room waterfalls, but you can’t buy a pizza, a PlayStation or a tattoo with a training-room waterfall. A few years ago, a plan similar to the one 

the commissioners have hatched now would probably have been enough to head off such a lawsuit But now that law firms have poured money into the case for four years, they want 

blood. They either want to be the ones who took down the NCAA or the ones who made the NCAA settle. 

At this point, a settlement is a far more sensible alternative And someone has come up with a model that would probably work for almost everyone Not me My pi.~r~ has always leaned 

toward the extreme. The idea tossed out in last week’s issue of Streeta~S~t;~’.~@ort_~z?~.~i~.~.~o,~’~l by writers Michael Smith and Bill King seems much more palatable to the people 

in charge while still giving significant money to the athletes. Smith and King tallied up the amount of new money that will hit the system in the next few years. According to their research, 

media rights that brought in $943 million in 2012 will bring in $1.71 billion in ’15 and $223 billion in ’20 They suggested taking only a quarter of that new money and passing it along to 

the athletes. This is far less than the amount the plaintiffs have suggested. They’d like half of all media rights revenue. If that money was split among every scholarship athlete in the five 

power conferences, each scholarship athlete would receive an additional $16,066 a year in ’20. 

This income would have to be taxed, and it would knock some athletes out of the Pell Grant system, but that actually would replace public dollars with private ones. That’s a good thing. 

Meanwhile, the amount is significant enough that most athletes would probably happily sign away their name-and-likeness rights The James Winston of 2020 might not make his 

market value, but remember, thanks to the NBA’s collective bargaining agreement, the Miami Heat also don’t have to pay LeBron James his full market value. If it’s a deal most of the top- 

performing athletes would agree to, then it would be difficult to complain about. 

Most of the current leaders of college sports aren’t wired to think of solutions such as this one. They never envisioned an era in which they’d be cable television-funded barons, so they 

aren’t prepared to handle the consequences of that change. But they’re going to have to figure it out soon. Otherwise, they risk a jury figuring it out for them. 



Fl’om: 

Sent: 

To: 

Subject: 

Cammarn, Scott <Scott.Cammarn@c~.com> 

Thursday, December 19, 2013 10:12 AM 

Broome, Lissa L <lbroome@email.unc.edtr~; ’Lawrence Baxter’ <baxte@law.duke.edu-~ 

Volcker 

FYI, thought you might find this interesting. We are publishing a detailed memo later today. 
http://wt~v"b~mberg~c~m/vide~/v~cker-m~e-enc~urages-fragmentati~n-cammarn~bTqhV~3SR~u7zUMyn1g JQ.html 

Scott Cammarn 
Partner 

Cadwalader, Wickersham & Taft LLP 
227 West Trade Street 
Charlotte, NC 28202 
Tel: +1 704.348.5363 
Fax: +1 704.348.5200 
scott.cammarn@cwt.com 

.~_. _~.L _c~a_. _d_ .w_ a_!a_. _d_ .e_t 29_" .o_t 0. 

IRS Circular 230 Legend: Any advice contained herein was not intended or written to be used, and cannot be used, for the purpose of avoiding U.S. federal, state, or 

local tax penalties. Unless otherwise specifically indicated above, you shonld assume that any s~tement in this emaAl relating to any U.S. federal, state, or local tax 

matter was written in connection with the promotion or marketing by other paxties of the transaction(s) or matter(s) addres~d in this email. Each taxpayer sbould seek 

advice based on the taxpayer’s pexticnlar circumstances t?om an independent tax advisor. 

NOTE: The information in this email is confidential and may be legally privileged. If you are not the intended recipienL you mus~t not read, use or disseminate the 

infoiInation; please advise the sender immediately by reply elnail and delete this message and any attachments without reta~ning a coW. Although this ema~l and any 

attachments axe believed to be free of any virus or other defect that may affect any computer sys~tem into which it is received and opened, it is the responsibility, of the 

recipient to ensure that it is virus free and no resIx~nsibility is accepted by Cadwalader. Wickersham & Taft LLP for any loss or damage arising in any way from its use. 



From: 

Sent: 

To: 

Subject: 

Robert Eno <eno@indiana.edu> 
Thursday, December 19, 2013 4:08 PM 

kcs@clemson.edu; socolar@phy.duke.edu; franzoni@duke.edu; tyson@cs.fsu.edu; Boxill, 
Jan <JMBOXILL@email.unc.edu>; Broome, Lissa L <lbroome@email.unc.edu>; 
ckennedy@wfu.edu; albrecht@wfu.edu 

COIA Initiative on Concussions: Brief Update -- ACC Faculty Senates 

Dear Colleagues, 

On behalf of the Coalition on Intercollegiate Athletics and its chair, Mike Bowen, I’m writing to let you know that 
COIA has contacted chairs of FBS faculty senates outside the Coalition to let them know about our initiative on 
concussions, and convey to them the questionnaire and NCAA information that Mike sent to you two weeks ago. We 
felt that while these senates have not wished to join COIA, they might nevertheless want to use our approach to learn 
more about their campuses’ procedures regarding concussions. 

Because we believe these senates will probably not want to share information with COIA (though we invited them 
to), but might wish to compare notes with other senates, we added to those letters a list of senate chairs in each 
schools’ athletics conference. Since we didn’t provide this in Mike’s original letter to you (we only noted COIA 
member senate names), I’m pasting the ACC list below so you have it (asterisks indicate chairs of COIA member 
senates). 

I’d also like to take this opportunity, in response to questions we’ve received, to clarify that the goal of this initiative 
is not to recommend medical practices for the treatment of concussions, about which we have no expertise, but to 
learn about current administrative practices, so that we can, in consultation with the NCAA, describe for member 
senates and others well designed campus responses, including an appropriate senate role in monitoring the handling 
of student safety issues in athletics. 

Best wishes for a good holiday season, 

Bob Eno 
Indiana University 
COIA Concussion Subcommittee Chair 

Senate Chairs, ACC, 2013-14 

*Clemson 

*Duke 

*Florida State 

Georgia Tech 

Maryland 

Miami 

NC State 

*North Carolina 

Notre Dame 

Pittsburgh 

Syracuse 

Virginia 

Virginia Tech 

*Wake Forest 

Kelly Smith 

Josh Socolar 

Gary Tyson 

Robert Butera 

Donald Webster 

Richard Williamson 

David Zonderman 

Jan Boxill 

Doug Archer 

Michael Spring 

Bruce Carter 

Chris Holstege 

Joe Merola 

Hank Kennedy 

kcs@clemson.edu 

socolar~,phv.duke.edu 

tvson~,cs.fsu.edu 

rbutera~,~atech.edu 
dwebster~,umd.edu 

r.williamson~,miami.edu 

david.zonderman~ncsu.edu 

j mboxill~,email.unc, edu 
J.D.Archer. 1 ~nd.edu 

spring(@pitt.edu 

dbcarter@svr.edu 

ch2xf(&virginia.edu 

jmerola~,vt.edu 

ckennedv~,wfu.edu 

(Boston College does not have any campus governance body comparable to a faculty senate.) 



From: 

Sent: 

To: 

Subject: 

Boxill, Jan <JMBOXlLL@email.unc.edu> 
Thursday, December 19, 2013 8:34 PM 

Broome, Lissa L <lbroome@email.unc.edu> 
FW: COlA Initiative on Concussions: Brief Update -- ACC Faculty Senates 

I am not sure what to make of this. Any thoughts? 
Jan 

Jan Boxill 
Chair of the Faculty 
Director, Parr Center for Ethics 
Master Lecturer, Department of Philosophy 
University of North Carolina at Chapel Hill 
Chapel Hill, NC 27599-3125 
Office Phone: 919-962-3317 
Mobile Phone: 

" Nothing is so firmly believed as what we least know. " 
-- Michel De Montaigne 

From: Robert Eno [eno@indiana.edu] 
Sent: Thursday, December 19, 2013 4:08 PM 
To." kcs@clemson.edu; socolar@phy.duke.edu; franzoni@duke.edu; tyson@cs.fsu.edu; Boxill, Jan; Broome, Lissa L; 
ckennedy@wfu.edu; albrecht@wfu.edu 
Subject." COIA Initiative on Concussions: Brief Update -- ACC Faculty Senates 

Dear Colleagues, 

On behalf of the Coalition on Intercollegiate Athletics and its chair, Mike Bowen, I’m writing to let you know 
that COlA has contacted chairs of FB S faculty senates outside the Coalition to let them know about our 
initiative on concussions, and convey to them the questionnaire and NCAA information that Mike sent to you 
two weeks ago. We felt that while these senates have not wished to join COLA, they might nevertheless want to 
use our approach to learn more about their campuses’ procedures regarding concussions. 

Because we believe these senates will probably not want to share information with COlA (though we invited 
them to), but might wish to compare notes with other senates, we added to those letters a list of senate chairs in 
each schools’ athletics conference. Since we didn’t provide this in Mike’s original letter to you (we only noted 
COlA member senate names), I’m pasting the ACC list below so you have it (asterisks indicate chairs of COlA 
member senates). 

I’d also like to take this opportunity, in response to questions we’ve received, to clarify that the goal of this 
initiative is not to recommend medical practices for the treatment of concussions, about which we have no 
expertise, but to learn about current administrative practices, so that we can, in consultation with the NCAA, 
describe for member senates and others well designed campus responses, including an appropriate senate role in 
monitoring the handling of student safety issues in athletics. 

Best wishes for a good holiday season, 

Bob Eno 
Indiana University 
COlA Concussion Subcommittee Chair 

Senate Chairs, ACC, 2013-14 

*Clemson Kelly Smith kcs~a),clemson.edu 



*Duke Josh Socolar 

*Florida State Gaxy Tyson 

Georgia Tech Robert Butera 

Maryland Donald Webster 

Miami Richard Williamson 

NC State David Zonderman 

*North Carolina Jan Boxill 

Notre Dame Doug Archer 

Pittsburgh Michael Spring 

Syracuse Bruce Caxter 

Virginia Chris Holstege 

Virginia Tech Joe Merola 

*Wake Forest Hank Kennedy 

socolar~a),phv.duke.edu 

tvson~a),cs.fsu.edu 

rbutera~a),g atech, edu 

dwebster~a),umd.edu 

r.williaxn son~a),miami, edu 

david.zonderman~a),ncsu.edu 

imboxill~a),email.unc.edu 

J.D.Archer. 1 ~a),nd. edu 

spring~pitt.edu 

dbcarter~svr.edu 

ch2xU~virginia.edu 

jmerolaC~vt.edu 

ckennedv~wfu.edu 

(Boston College does not have any campus governance body comparable to a faculty senate.) 



Sent: 

To: 

Subject: 

research~hauoversurveys.com 

Friday, December 20, 2013 2:18 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

[Final Reminder] Legal Education Survey 

Greetings - 

Hanover Research, an information services firm, is conducting a study regarding legal education primarily in your region. As an attorney in the area, your feedback and insights will be vel)’ 
helpti~l. 

Please take a moment to complete our brief online survey, which aims to gather opinions about various law schools from members of the legal communi~z. The survey should require about 
ten minutes. Personal identifying information ~vill not be collected and all responses will remain anonymous. 

In return ibr your time, you are invited to participate in a drawing for a donation of $1,000 to be made in your name to the chari~z of your choice. Upon completion of the survey, you will be 
prompted for the required information to enter the drawing. 

Thank you in advance for your contribution to our research effort. Please complete our on-line survey now by clicking the lil~,: below: 

http ://s-d96bcc-i.sgizmo.co~rds3/i- 104284123 -529460/?s~uid 104284123 

Best regards, 
Hanover Research 

This message was sent by Hanover Research, 4401 Wilson Boulevard, 4th Floor, Arlington, VA 22203 
To unsubscribe, click below: 
http ://s-d96bcc-i.s~izmo.com/s3/i- 1(~4284123 -529460/unsubscribe?uid 4daf5acfcfcd3151 d66228ba3b037493 



From: 

Sent: 

To: 

Subject: 

Julie Holtinan <julie@thecorporatecounsel.net~ 

Saturday, December 21, 2013 3:54 PM 

Broome, Li s~ I~ <lbroome@email.unc.edu> 

Podcast 

Hi Lissa - 
Here is a link to the podcast page that we recorded this week. This is the same link that you can use to post the podcast to wherever you would like. 
Please let me know if you have any edits to the podcast page orthe podcast itself. It is scheduled to be posted "live" January 6. 

Thanks again, 
Julie 
Julie Hoffman 
Associate Editor 
TheCorporateCou nsel.net 
Julie@thecorporatecounsel.net 



From." 

Sent: 

To: 

Subject: 

Laura Bingham <laura.bingham@newportboardgroup.com> 

Sunday, December 22, 2013 7:18 PM 

Broome, I,~ssa L <lbroome~i@emml.unc.edu>, jlm~i@goodw~nsearch.com, hen~.oehma~n,.~Tt.com 

RE: NC Private Co survey 

Thanks, l.issa. Of these dates!rimes, Jan g and101ook better for me. 

Laura 

Newport Board Grosp LLC 

Raleigh, NC 

D~rect 9:~.9-57~-9920 

Laura.Bingha m@ Newpo~BoardGroup.com 

www.Newpo~BoardGroup.com 

Board Directors = Executive Leaders - ~oara & CEO Advisors 

Fmm: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent: Thursday, December 19, 2013 9:08 AN 
To: Laura Bingham; ’jim~goodwinsearch.com’; hen~.oehmann~gt.com 
Subject: RE: NC Private Co suwey 

Hi Laura --.Thanks for doh~g th~. Good ~uck w~th your father. 

[ suggest we set up a call for the ~vee~ o~ January 6d~. Good t~mes for me are I~sted beh:~w. [ can supply the caihin number, 

Monday, January 6:8--3:30 

Tuesday, January 7:10-5 

Wednesday, .January g: 

Thursday, January 9:8.-12 

Friday, January I0: 8-9:30; 11:30-.2:30 

Happy holidays to 

L~ssa 

F~m= Laura Bingham [ma~to:Mura.Nngham@newpo~boardgroup.com] 
Sent= Sunday, December ~5, 20~3 7:~8 PN 
To= Broome, Lissa L; ’jim@goodwinsearch.com’; 
¢~= Laura Bingham 
Subject= NC Private Co su~ey 

All -this may be your second copy of our ’final draft’ with edits from November, but wanted to ensure you have it. Draft #4 -with today’s date. 

Maybe a phone call to review it and our next steps? I’m in VA until mid-week without much flexibility plus dealing with my 

about next steps for him Thurs-Fd, so may not be able to make it this week. Happy for you 3 to go ahead. 

Thanks, Laura 

Newport Board Group LLC 

Ra::e~gh, NC 

D~rect 

Laura.Bingha m@ Newpo~BoardGroup.com 

www.Newpo~BoardGroup~com 

[ ~1~1~ Descr ’~t’°n: letim 21Pr’~l        l 
Board Directors = Executive Leaders - Board & ego Advisors 



From: 

Sent: 

To: 

Subject: 

debevoisemail -<lebevoisemail@debevoise.com> 

Monday, Januao~ 6, 2014 2:33 PM 

debevoi semail <debevoi~mail@debevoi se.com> 

The Volcker Rule: An In-Depth Q&A About the Proprietaxy Trading Provisions 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Laura Bingham <laura.bingham@newportboardgroup.com> 

Thursday, January. 9, 2014 10:55 AM 

Broome, Lissa L <lbroome@emaJl.uuc.e&~>; henry.oehmmm@gt.com; ’jim@goodwinsearch.com’ 

[,aura Bingham <laura.bingham@newpordx~ardgroup.com> 

Survey Dm~t #5 

NC Private Company Board Survey - Draft #5.docx 

Here’s post-call draft, with Lissa’s preamble edits and my changes/adds. Other ’new’ language is in itals. 

I’ve highlighted the times we use "member" considering whether "director" is better? 

Also ’bolded’ topics in each question, to help with navigation. 

I’ll send out another round this weekend, once other adds!edits are made. 

Thanks to all .... Good progress! 

i.m.~ra Bingi~m 

Nt-:wport Board Group LLC 

Raie]gh, NC 
Oirec{ 919-57to9920 

kaura:Bingham(@ NewportBoardGroup,com 

Board Directors - Executive Leaders - Board N CEO Advisors 



North Carolina Private Company Board Survey 
Draft #5 - as of 1/9/14 conf call, with LissaiLaura edits 

This survey is being conducted by the UNC School of Law Director Diversity Initiative in conjunction 

with Grant Thornton, LLC; the Newport Board Group, LLC; and Goodwdn Executive Search. Its 

purpose is to provide benchmarking data for private companies in North Carolina on corporate 

board governance practices, board ~e~be~ selection, and board member compensation. We believe 

that this is the first survey collecting this information from private companies in North Carolina. 

(delete? The survey consists of XX questions°) All individual responses will be held in the strictest 
confidence and not identified by company, although survey results will be aggregated and may also 
be reported by sub-groups (e.g., by company revenue or industry segment). If your company 
participates in this survey, you will receive a complete report of the survey results. Please direct any 
questions to Lissa Broome, UNC School of Law, lbroome@email.unc.edu; 919-962-7066. Thank you. 

How is your Company owned? 
a. Family 
b. Founder(s) 
c. Private investors 
d. Private Equity 
e. Combination/Other: 

Which 

a. 
b, 
C. 

d. 
e. 

f. 
g. 
h. 
i. 

industry segment most closely describes the company’s business? 
Manufacturing 
Materials 
Information technology 
Life Sciences/Biotechnology 
Transportation/Logistics 
Financial services 
Health care 
Consumer retail 
Other: 

3. Company revenue? 
a. <$50 million 
b. $50 million - <$100 million 
c. $100 million - $250 million 
d. $250 million- <$500 million 
e. >$500 million 

4. What is the size of your Board? 

5. What is the length of term(s) of Board members? 

NEW- For purposes of subsequent questions, "outside" membOrs means non-family, 
non-employee and non-former employee: 

o Make-up of the Board 
a. Number of"outside" m~mb~s 
b. Number of management ("insiders")m~mb~s 



7. Number of board meetings per year 

Committees of the Board; check all that apply 
a. Audit 
b. Compensation 
c. Nominating/Governance 
d. Executive 
e. Finance 
f. Strategy/Strategic planning 
g. Risk oversight 
h. Ethics/Compliance 
i. Technology 
j, Other 

Top 5 Board priorities reflected in board meeting agenda items 
a. Strategic planning 
b. Corporate performance/valuation 
c. Leadership Succession planning 
d. Executive compensation 
e. Financial oversight 
f. Executive talentdevelopment/management 
g. Board effectiveness 
h. Risk oversight 
i. Director recruitment 
j. Corporate socialresponsibility 
k. Information management security 
1. Shareholder/family/owner relations 
m. Other 

10. Primary means of identifying candidates as board m~mbg~s 
(query: are we Iooking for ONE or more than one or all that apply?) 

a. Personal networks of current board members 

b. Nominee by a board committee 

c. Stakeholder suggestion 
d. Search firm 

e. Directors’ Registries 

f. Other 

Top 5 attributes/experience most important in selecting new board 
m~mb~s 

a. Leadership experience 

b. Financial expertise 
c. Specific industry experience 

d. Strategic planning experience 

e. International experience 

f. Marketing/Sales/Product positioning 

g. Risk analysis 
h. Information technology experience 

i. Government relations experience 
j. Human resources experience 



k. Legal expertise 

1. Other 

12. JIM DRAFTING re: gaps 

13. Number of women board m~mb~ 

14. Has the number of women board m~mb~s increased or decreased in the 
past 3 years? 

a. Increased 
b. Decreased 
c. No change 

15. Number of minority board members 

16. Has the number of minority board m~mbe~s increased or decreased in the 
past 3 years? 

a. Increased 
b. Decreased 
c. No change 

17. List forms of outside board m~mb~s compensation 
Form 

How are board members compensated? Yes No 

Annual Retainer 

Board Meeting Fee 

Committee Meeting Fee 

Are there additional board compensation factors? 

Separate Board Chair Fee 

Separate Committee Chair Fee 

Supplemental Fee for Audit Committee 

Supplemental Fee for Compensation Committee 

Other Supplemental Fees 

Henry adding, Special meeting/telephone meeting fees 

(Cash/Equity/Perquisites and 

Benefits) Amount 

18. Are Board evaluations conducted periodically? Yes __ 

19. Does the Board use non-director, outside advisors? Yes__ 

No 

Type(s)/Explain 



From: 

Sent: 

To: 

Subject: 

Attach: 

jim@goodwinsearch.com 

Thursday, Janua~ 9, 2014 1:11 PM 

Laura Bingham <laura.bingham@newtx~rtboaxdgroup.com> 

Broome, Lissa L <lbroome@email.~mc.edtr~; henry.oehma~n@Tt.com 

Re: Survey Draft #5 

NC Private Company Board Survey - Draft #5JWF comments.docx 

Attached highlighted in red are my updates, inputs, etc. 

Jim 

Jim Fraser 

Vk:e Presider~t, t3.:_~rd Services 

Goodwin Executive Search 

(919) 619- i~177 
www.goodwi~sea rch.com 

On Jan 9, 2014, at 10:54 AM, I ;aura Bingham wrote: 



North Carolina Private Company Board Survey 
Draft #5 - as of 1/9/14 conf call, with LissaiLaura edits 

This survey is being conducted by the UNC School of Law Director Diversity Initiative in conjunction 

with Grant Thornton, LLC; the Newport Board Group, LLC; and Goody,tin Executive Search. Its 

purpose is to provide benchmarking data for private companies in North Carolina on corporate 

board governance practices, board ~e~be~ selection, and board member compensation. We believe 

that this is the first survey collecting this information strictly from private companies in North 

Carolina. I can’t q u i te p u t my finger on it yet, b ut I j us t fe el we n e ed m ore "h eft" i n explai n i ng why 

this study is being undertaken and whey it’s important. FI1 try to work on some words along those 

lines, 

(delete? I’d say keep The survey consists of XX questions°) All individual responses will be held in the 

strictest confidence and not identified by company, although survey results will be aggregated and 

may also be reported by sub-groups (e.g., by company revenue or industry segment). If your 

company participates in this survey, you will receive a complete report of the survey results against 

which to compare/benchmark your company board. Please direct any questions to Lissa Broome, 

UNC School of Law, lbroome@email.unc.edu; 9!9-962-7066. Thank you. 

How is your Company owned? 
a. Family 
b. Founder(s) 
c. Private investors 
d. Private Equity 
e. Combination/Other: 

Which 

a. 

b. 
C. 

d. 
e. 

f. 
g. 
h. 
i. 

industry segment most closely describes the company’s business? 
Manufacturing 
Materials 
Information technology 
Life Sciences/Biotechnology 
Transportation/Logistics 
Financial services 
Health care 
Consumer retail 
Other: 

3. Company revenue? 
a. <$50 million 
b. $50 million - <$100 million 
c. $100 million - $250 million 
d. $250 million- <$500 million 
e. >$500 million 

4. What is the size of your Board? 

5. What is the length of term(s) of Board memb@s? 

NEW- For purposes of subsequent questions, "outside" members means non-family, 
non-employee and non-former employee: 

6. Make-up of the Board 



a, Number of"outside" m~mb~s 
b. Number of management ("insiders")m~mb~s 

7. Number of board meetings per year 

Committees of the Board; check all that apply 

a. Audit 

b, Compensation 
c. Nominating/Governance 

d. Executive 

e. Finance 
f, Strategy/Strategic planning 

g, Risk oversight 
h. Ethics/Compliance 

i. Technology 
j. Other 

Top 5 Board priorities reflected in board meeting agenda items (select only 

a. Strategic planning 

b, Corporate performance/valuation 
c. Leadership Succession planning 

d, Executive compensation 

e. Financial oversight 

f, Executive talent development/management 

g, Board effectiveness 
h, Risk oversight 

i. Director recruitment 
j. Corporate socialresponsibility 
k. Information management security 

1. Shareholder/family/owner relations 

m. Other 

10. Primary means of identifying candidates as b oard m~mb~Ps 
(query: are we looking for ONE or more than one or all that apply?) Fd say 
e~ther check all that apply or check top 4 

a, Personal networks of current board members 
b, Nominee by a board committee 

c. Stakeholder suggestion 
d. Search firm 

e, Directors’ Registries 

f. Other 

Top 5 attributes/experience most important in selecting new board 

m~mb~s 
a. Leadership experience 

b, Financial expertise 

c. Specific industry experience 
d, Strategic planning experience 

e, International experience 



f. Marketing/Sales/Product positioning 

g. Risk analysis 
h. Information technology experience 

i. Government relations experience 
j. Human resources experience 
k. Legal expertise 

1. Other 

12. For those items checked in # 11 above, do they arise from a board 
strategic strengths!weakness gap analysis or just replacing a departing 
director’s expertise: 

a. strategic gap analysis 
b. simple replacement of departing expertise 

13. Number of women board m~mb~ 

14. Has the number of women board m~mb~s increased or decreased in the 

past 3 years? 
a. Increased 

b. Decreased 
c. No change 

15. Number of minority board m~mb~S 

16. Has the number of minority board m~mbe~s increased or decreased in the 
past 3 years? 

a. Increased 
b. Decreased 
c. No change 

17. List forms of outside board m~mb~Ss compensation 
Form 

How are board members compensated? Yes No 

Annual Retainer 

Board Meeting Fee 

Committee Meeting Fee 

Are there additional board compensation factors? 

Separate Board Chair Fee 

Separate Committee Chair Fee 

Supplemental Fee for Audit Conmlittee 

Supplemental Fee for Compensation Committee 

Other Supplemental Fees 

Henry adding, Special meeting/telephone meeting fees 

(Cash/Equity/Perquisites and 

B enefits) Amount 

18. Are Board evaluations conducted periodically? Yes __ 

19, Does the Board use non-director, outside advisors? Yes__ 

No 



Type(s)/Explain 



FFom: 

Sent: 

To: 

Subject: 

Nathan Hatch <joinus@ncaa.org> 

Thursday, Janua~ 9, 2014 4:32 PM 

Broome, Li s~ L <lbroome@emml.unc.edu> 

NCAA Division I Governance Dialogue 

Division I Governance Dialogue Sessions 
San Diego [] January 16-17, 2014 

As promised, this is my second communication to the NCAA Division I membership regarding a 

Governance Structure Redesign. Click here for a template prepared by the Division I Board of 

DirectorsiJ Steering Committee on Governance that is intended to aid participants during the 

January 16 and 17 Division I Dialogue in San Diego. Please note that we expect approximately 850 

presidents, athletic directors, faculty, senior women administrators, compliance personnel, 

Student-Athlete Advisory Committee members, and officers of affiliated groups to participate. 

Media representatives also will be present in a designated location in the room as observers. 

Copies of the material I circulated to you on December 13 and the attached PowerPoint template 

will be available at the Division I Dialogue, and please note that there will be interactive email, 

tweets and polling that will take place throughout the Dialogue sessions. Participants should 

arrive with fully charged laptops, tablets, iPads, phones, etc. since there will not be a power 

source at your seats. Also, participants should pick up polling units at Convention registration 

well in advance of the Dialogue sessions to avoid delays and to confirm your attendance. 

The sessions will include small and large group discussions and we ask that you not sit with your 

usual institutional or conference colleagues. We would like to encourage discussion among 

diverse groups and we plan to pre-assign seats only for our Board and Presidential Advisory 

Group presidents/chancellors throughout the meeting room. 

The Division I Board of Directors looks forward to the NCAA Convention and these meetings in 

particular. Following the Convention, the Board Steering Committee will continue its efforts to 

develop membership consensus and to draft necessary legislation where appropriate for 

consideration by the Board of Directors as early as April or August 2014. 

Your assistance and commitment to an effective and viable governance structure is greatly 

appreciated. 

Nathan O. Hatch 

President 

Wake Forest University 

Division I Board Chair 





From: 

Sent: 

To: 

Subject: 

lthomas@ncaa.org 

Friday, January 10, 2014 10:10 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

FAR/FAR Designee Contirmation 

Thank you for submitting the NCAA Postgraduate Scholarship nomination for . For this nomination to be considered complete, all sections of the nomination must be 
received by Janualy 15, 2014 by 5 PM EST. It is your responsibili~ to ensure all requirements are fulfilled and all sections of this nomination are submitted by the deadline. 

You have not submitted your recommendation for the above student-athlete Please submit your recommendation at https://webl .ncaa.org/pgs/exec/farEndorsement?appId 6739 

You may link to https://webl .ncaa.org/pgs/execistatus?user FAR&appId 6739.0 to check the status of this nomination. Please use this link to log in to determine the nominee’s award 
status (eg., non-finalist, finalist, awardee). 

You may link to https ://web 1 ncaa.org/pgs/exec/appform to view the complete list of nominations from your institution. 

You may revie~v the nomination instructions at 
h ttp:i/www, n c a a. o r g/wp s/w c m/c o n n e c t/nc a a/n c a a/ab out+ th e+ n c a a/d ~v e r s it y+ an d +in c 1 us io n/div e r s i ty+ p r o g r a m s/p o s t g r a d ua t e+ s c h o 1 a r s hip/far+ in s tru c t io n s 

Please note: The links in this message should be used to log in and review and/or modify the nomination. As such, please retain this e-mail for ti~ture use during the applicable nomination 
period. Please e-mail Lori Thomas(lthomas@ncaa org) if you have questions. Thank you 

NCAA Postgraduate Scholarship Program 
P.O Box 6222 
Indianapolis, IN 46206-6222 

Overnight deliveW address: 
NCAA Postgraduate Scholarship Program 
1802 Alonzo Watford Sr. Drive 
Indianapolis,IN 46202 
317/917-6222 



El’ore: 

Sent: 

To: 

Subject: 

Holsclaw, Sara <sholselaw@ncaa.org> 

Friday, January 10, 2014 10:22 AM 

kabshe@uu.edu; ackerman@wayne.edu; as2005@wayne.edu; tadair@tamu.edu; mark.adams@wlpo.edu; alesm@usmma.edu; 

sue.allen@coe.gatech.edu; andrade@uiwtx.edu; jm~dreac@bloomu.edu; ja~krom@wittenberg.edu; archer-m@mssu.edu; 

darns@lindenwood.edu; jatwood@buffalo.edu; axtell d@stmartin.edu; bahrmi@umsl.edu; cbanks@nsu.edu; hbardo@siumed.edu; 

abarnett@shepherd.edu; juliabeeman@bac.edu; jmbeggs@ilstu.edu; pbellia@nd.edu; benssco@isu.edu; bentley@lclark.edu; 

beran k@utpb.edu; bergma~e@cwu.edu; kberon@utdallas.edu; rbertrand@coloradocollege.edu; betrusak@potsdam.edu; 

pete.bicak@rockhurst.edu; BickelL@lincolnu.edu; biddington w@calu.edu; mbitte@stetson.edu; d.blafis@snhu.edu; 

blessing@missouriwestem.edu; jtb@purdue.edu; jborchert@shorter.edu; JeffD~.Borgeld@harnboldt.edu; dbormann@cla£in.edu; 
bova~unm.edu; lawson.boMing@mville.edu; sbowman@ca]statela.edu; brant.joel@mcm.edu; ross.braymer@pfeiffer.edu; 

mondy.brewe@lcu.edu; brilest~georgian.edu;         @yahoo.com; hinbrooks@umes.edu; nconnor@umes.edu; Bmome, Lissa L 

<lb~oome@email.unc.edu~; mbroshear@usi.edu; mlliamsc@wssu.edu 

FARA Reception at NCAA Convention 

On behalf oF the FASA [xecutive Committee: 

[&id~, Jamgar), l Z fr~m 5 to 6 p.m. 

RS~!P kcooper@ncaa.org, not ~quir~d &u~ apprecioted. 

N cid:ima~e00! .j[_~l@01CFODE9 36399C40 

Michael A, Miranda 

Associate l)ired:or of [,~eseardl for 

Academic Pol:icy m~d AdmmJstrat:ion 

NCAA 

P.O, Box 6222 

Indianapolis, IN 46206 

:317,917.(~30-1 

This email and any attachments may contain NCAA confidential and privileged informalion. If you are not the intended recipient, please notify the sender immediately 

by return email, delete this message and destroy any copies. Any dissemination or use of this information by a person other than the intended recipient is unauthorized 
and may be illegal. 



From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Michael Clement <~MichaeI.Clement@MCCOMBS.UTEXAS.EDU> 

Friday, Janua~ 10, 2014 10:35 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Athletics Council Befit Practices 

Hello Fellow FARS, 

I am the Faculty Athletics Representative for the University of Texas. My colleagues on the Athletics Council here have asked me to gather information about 

Athletics Council best practices. If you know if any information pertaining to this topic I would greatly appreciate your forwarding that information to me. I am 

happy to share what I learn with the group. Thank you. 

Kind regards, 

Michael Clement 

University of Texas at Austin 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 
Dale Bjofling <bjofling@VETMED.WISC.EDU> 

Friday, January 10, 2014 12:44 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Re: Athletics Council Bes~t Practices 

Cla>~ton Report Document 2191 .pdf; Ad Hoc Report Final.pdf; Athletic Board Role April 15, 2009.pdf; FP&P Athletic Board.pdf 

Michael - I’m currently Chair of the Athletic Board at the University of Wisconsin. We’ve done a considerable amount of navel-gazing over the past 5 

years, and I’ve attached this. 

Creation of the AB and description of its role is part of Faculty Policies & Procedures, and I attached the relevant section of the document (FP&P Athletic 

Board). As you can imagine, the interpretation of this is highly individual, and since there are roughly 2,500 faculty at UW, we have at least 2,300 opinions 

(assuming 200 totally apathetic individuals). 

The Athletic Board did its own self-evaluation, and I attached 2 documents reporting the results of this (Ad Hoc Report and Athletic Board Role). Some of 

the more disgruntled faculty (including former members of the AB) pushed the Faculty Senate to launch a study alleging that the AB was not performing its 

duties in a manner consistent with FP&P. I attached the final report (Clayton Report) that basically says things were fine and made some minor 

recommendations that we have adopted. 

The AB has committees: Academics and Compliance; Finance, Facilities, and Operations; Equity, Diversity, and Student Welfare; and Personnel. A majority 

of the work is actually done by committees (all members of the board are invited to attend committee meetings whether they are formally appointed to 

the committee or not). Recommendations of the committees are then discussed and voted on (if necessary) at Board meetings. Press typically attend the 

Board meetings but infrequently attend committee meetings other than Finance and Personnel, and most of the Personnel business is conducted in closed 

session. This system has served us well. 

When I first joined in the Board in 2005, I would characterize the relationship between the Board and the Athletic Department as - in varying degrees - 

suspicious, hostile, and adversarial. Through the diligent efforts of the person who preceded me as Chair and through my efforts to continue (and expand 

where possible) these strategies, the relationship has dramatically improved. However, we always walk a fine line between faculty perceptions of the role 

of athletics on campus and the objectives of the Athletic Department. I think it all boils down to trust. If the Department doesn’t feel that you will use 

information they provide in a negative or inappropriate manner, and if the Board feels that the Athletic Department is forthcoming and provides an 

opportunity to discuss issues in advance of final decisions, things go well. If trust on either side is eroded (easily done), things tend to go sideways. 

Good luck with your efforts. Please let me know if you need anything else from me. 

Best regards, 

Dale 

BTW - Feel free to crib or use anything that may be helpful to you and your colleagues. No copyright issues. 

Dale E. Bjorling, DVM, MS 

Associate Dean for Research & Graduate Training 

School of Veterinary Medicine 

The University of Wisconsin 

20:15 Linden Drive 

Madison, WI 53706 

Tel: 608-263-J.008 

Fax: 608-265-6748 

This transmission may contain confidential or privileged information. Use of this information by anyone other than the intended recipient is not authorized 

and may be unlawful. If you receive this in error, please inform the sender and remove any record of this message. Transmissions cannot be guaranteed to 

be secure or error-free as information could be intercepted, arrive late, or be incomplete. Neither the sender nor the University of Wisconsin-Madison 

accepts liability for any errors or omissions in content that arise as a result of this transmission. E-mail communications with the University of Wisconsin 

may be considered public information. 

From: M. _j c__h_.a_ e_!__.C__l .e_m e__n_ t_ 

Sent: Friday, January :tO, 20:t4 9:35 AM 

To-" DIV- :tA- FARS- LI$3-@ LISTSERV. BU FFALO. EDL~ 
Subject-" Athletics Council Best Practices 

Hello Fellow FARS, 

I am the Faculty Athletics Representative for the University of Texas. My colleagues on the Athletics Council here have asked me to gather information about 

Athletics Council best practices. If you know if any information pertaining to this topic I would greatly appreciate your forwarding that information to me. I am 

happy to share what I learn with the group. Thank you. 

Kind regards, 

Michael Clement 

University of Texas at Austin 



University of Wisconsin 
Madison 

Faculty Document 2191 
12 April 2010 

REPORT OF THE AD HOC COMMITTEE TO REVIEW THE ATIHILETIC BOARD 
17 March 2010 

At its 4 May 2009 meeting, the Facul~ Senate adopted a motion that directed the University Committee to 
appoint an ad hoc committee "to review the Athletic Board under Faculty Policies and Procedures 6.26." 
Thus, in a letter dated 27 October 2009, the University Committee appointed seven faculty members to the 
Ad Hoc Committee to Review the Athletic Board. 

The ad hoc committee accepted as its charge to determine whether the board is conducting itself in 
compliance with FPP 6.26. In executing its charge, the committee interviewed numerous persons, 
including the board chair, the athletic director, chairs of board committees, other current and former 
members of the board, and members of the Faculty Senate. (All current members of the board were invited 
to meet with the ad hoc committee.) The committee also reviewed Faculty Documents 2114, 2114a, 2127, 
the September 18, 2008 Athletic Board Self-Study, and numerous other documents provided by the board 
and other individuals.1 Committee members also attended a regular meeting of the board and a meeting of 
its personnel committee. Except for a hiatus during the winter break, the ad hoc committee met weekly 
beginning at the end of October. 

The adhoc committee saw no evidence of lack of compliance in parts A., B., C. and E. of FPP 6.26. Parts 
A., B., and C. are straightforward descriptions of the board membership, appointment tenure and procedures 
for selection of the board chair and faculty athletic representatives. Also, the board complies with part E. 
through its annual reporting to the senate, and in ongoing dialog between the University Committee and the 
board chair. The ad hoc committee focused, therefore, on whether the board’s current actions and processes 
are in compliance with FPP 6.26.D. 1. through 6.26.D. 12., which deal with the board’s functions. 

Based on the whole of the evidence before it, the conclusion of the ad hoc committee is that the board 
generally complies with FPP 6.26.D. In most cases the duties of the board are clearly defined by FPP, and 
in reviewing the board’s compliance with FPP, the ad hoc committee sought to determine whether there 
exists evidence of the active development of policy, input, and strategy. For each part of 6.26.D. listed 
below, the following provides an assessment of board processes and activity. Recommendations are 
interspersed with these and are summarized in the conclusion. 

1. Establishing and implementing academic and other eligibility standards for recruitment of student 

athletes. 

The board adheres to UW-Madison Admissions and Eligibility Standards and monitors adherence 
through both the board’s Academic and Compliance Committee and the faculty athletic representatives 
to the NCAA, Big Ten, and WCHA. In particular, the faculty athletic representatives certify eligibility 
and rosters with the help of the registrar. Both the academic and compliance committee and the faculty 
athletic representatives work with athletic department personnel in canting out their functions. 

1 Additional documents reviewed included: Athletic Board Student Evaluation Forms, Athletic Board minutes, and 
board committee minutes. In total, the connnittee met with: Professor Walter Dickey, Athletic Board chair; Professor 
Philip Brown, Athletic Board Finances, Facilities and Operations Co~ranittee co-chair; Professor Michael Plesha, 
Athletic Board Finances, Facilities and Operations Conunittee co-chair; Professor Judith Harackiewicz, Athletic Board 
Personnel Committee chair; Professor Dale Bjorling, Athletic Board Academic and Compliance Co~nn~ittee chair; Ms. 
Barbara Smith, Athletic Board Equity, Diversity and Student Welfare Conunittee chair; Dr. Jeffrey Anders, Athletic 
Board me~nber; Professor Bmce Jones, :former Athletic Board chair; Professor Jeremi Suri, former Athletic Board 
member; Professor Donald Downs, Faculty Senator; Athletic Department Director Barry. Alvarcz. 

(continued) 
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2. Establishing and implementing academic standards’, such as grade point and class attendance, and 

other requirements for participation in intercollegiate athletics. 

These activities are also handled principally, and effectively, by the academic and compliance 
committee and the faculty athletic representatives. For example, the academic and compliance 
committee monitors the students within each sport by cumulative GPA. In addition, the academic and 
compliance committee monitors student athletes whose GPAs fall below 2.5; those students are 
restricted from missing more than six class days due to competition schedules. 

The board is active in other ways relevant to academic standards. For example, as a result of board 
policy, late adds of directed study courses now require approval of the board chair. Moreover, the chair 
of the academic and compliance committee monitors independent study enrollment and reads all student 
athletes’ independent study papers. In another instance, the board recently initiated and implemented a 
rule whereby add/drop deadlines for student athletes were shortened. Finally, the board was praised by 
athletic department director Alvarez for improving a student disciplinary procedure originally mandated 
by our former chancellor, John Wiley. 

3. Overseeing the Division of Intercollegiate Athletics ’ systems f!)r providing student athletes with 

academic services, and monitoring the academic progress of student athletes. 

As noted in part 2 above, the academic and compliance committee monitors progress of students toward 
degrees, including academic progress reports, sport cumulative GPA, individuals with GPA below 2.5, 
etc. The athletic department provides academic services including class checkers, tutors, study hall, and 
academic advisors. These services are monitored by the academic and compliance committee. 

4. Establishing and implementing policies on equity and nondiscrimination. 

The Equity, Diversity and Student Welfare Committee is responsible for these matters. This meets 
seven times per year and is responsible for monitoring the climate for student athletes. The committee 
reviews and monitors different financial reporting statements for expenditures for all 22 sports and 
compares them with expenditures by peer institutions. The NCAA re-certification process requires a 
17-point plan for gender equity compliance, which the athletic department prepares and the committee 
reviews. The equity, diversity and student welfare committee is given the opportunity to make 
suggestions for improvement and attempts to ensure that the department is following each point. There 
is also a 13-point diversity plan that is monitored. At the end of each sport’s season, student athletes 
are asked to complete an online survey developed by board members. The sur~zey asks about climate, 
use of time, quality of experience, etc., and the results are provided to each sport’s board liaison, the 
administrator and coach. The equity, diversity and student welfare committee then monitors how the 
sport administrator follows up on this feedback. 

Finally, growing out of the board self-study, and based on a meeting of the committee chairs, a need 
was identified for monitoring tools for diversiU issues. These have since been developed and adopted. 
This illustrates an active involvement of the board, not only in caro, ing out its monitoring function, but 
providing improvements in implementing its charge. 

5. Reviewing and approving schedules for athlete events’, including participation in all post-season events’. 

The academic and compliance committee approves all schedules and, in doing so, takes into account 
board policies on missed class days and examination schedules. 

(continued) 
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Participating actively in the search-and-screen process for head coaches and senior departmental 

administrators; approving the employment contracts of such pei~ons. The board initiates personnel 

recommendations, which are subject to the approval of the chancellor and the board of regents; if such 

recommendations are disapproved, the authority to make further recommenda#ons reverts to the 

Athletic Board 

The committee found ambiguities in the language of part 6 that made it difficult to assess compliance 

by the board. These ambiguities include, especially, the sense of "participating actively" in the search- 
and-screen process, and the meaning of "initiating" personnel recommendations. By some definitions 

the board is in compliance, and by others, not. 

In recent hires of coaches, search and screen committees have usually consisted of four individuals who 

actively participate in hiring: the sport’s administrator from the athletic department, another senior staff 

member from the athletic department, and usually two board members. One of the board members is 

often the board’s liaison for the sport in question (see #7 below). Although the board’s rules do not 

require it, another of the members is most often the persom~el committee chair; the board chair might 

also participate. Based on a set of clearly defined hiring criteria generated by the sport’s administrator, 

a subset of candidates is selected for interviews. Board members are actively involved in the case of an 
on-cmnpus interview. Upon a candidate’s selection by the athletic department, the search and screen 

committee’s recommendation is reported to the full board, although the board does not usually vote on 

the recommendation. 

If"active participation" was intended to mean that eve~ search and screen committee includes all 

board members, then the board is not in compliance. However, the board’s actions do appear to comply 

in principle with Faculty Document 2114a, as approved on 4 May 2009 (p. 7): "Head coaches are 

appointed by the chancellor on the recommendation of the Athletic Board. These are ’limited 

unclassified staff appointments’ under § 36.17, Wisconsin Statutes and UWS 15, Wisconsin 

Administrative Code. When the department undertakes the hiring of a head coach, the board may 

delegate participation to a faculty-majority subcommittee. The subcommittee participates in the 

search-and-screen process, and makes recommendations to the board for action." 

The ad hoc committee contemplated providing clarifying definitions in FPP that resolve the noted 
ambiguities, but saw merit in letting them stand. To be overly prescriptive in FPI’ runs the risk of 
creating inflexibili~, that may lead to an inability to address unforeseen issues that arise in the future. 

The ad hoc committee recommends that, for clarity, the board adopt into its procedures a rule 

stipulating that any decisions made under FPP 6.26D.6. must be ratified by vote of the full board 

before they can be passed to the chancellor for final action. The point was made numerous times that 

the need for discretion and speed make it difficult for the board to be involved in every aspect of the 

hiring of head coaches, especially for marquee sports. Nevertheless, the committee’s recommendation 

is that the board rati~, by a vote of the full board, any hiring actions or recommendations made by a 

committee or subcommittee of the board, or made by any member(s) of the athletic department. Thus, 

even if a hiring decision is made by the athletic department and announced to the press, it must still be 

ratified by the board, which has controlling authority in determining whether or not that decision can be 

passed to the chancellor. Doing so would preselwe the board’s role in providing checks and balances in 
hiring; to do less would weaken the board’s governance responsibilities. 

(continued) 
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7. 5~tt~ng criteria to be applied in evaluating the performance of Division of Intercollegiate Athletics 

stair reviewing and approving the evaluations of head coaches and senior departmental administrators 

and approving their contract renewals. 

Each sport has a board member who serves as the board’s liaison to that sport and to that sport’s athletic 
department administrator. Liaisons have access to coaching staff, observe practices and attend at least 
one away game. The sport’s administrator is responsible for drafting the written evaluation of the 
coach, which is shared with the liaison for response. The final draft is then presented to the personnel 
committee for review. In addition, the liaison and the committee chair read all student evaluations of a 
coach. Recently, students asked for a better tool for their evaluation of coaches, and this has been 
developed by the board. The evaluations are available for review by any board member upon request, 
although there was some concern expressed that these are not easily obtained. The ad hoc committee 
therefore recommends that the board, and the personnel committee in particular, ensure that all board 
members requesting such documentation be given easy access to it. 

All board members may attend and vote in the personnel committee meeting in which coaches are 
reviewed.~ Both the renewal and bonus recommendations for each coach are voted on by the board 
members attending the personnel committee meeting. As evidence of active participation, in the last 
year the board made changes to the specific performance criteria under which coaches receive bonuses. 
In particular, the board provides greater input into deciding whether coaches qualiff for 100% of their 
bonuses. Moreover, the board has also played an active role in concert with the athletic departlnent in 
determining contract renewals. Finally, in the case ofnonrenewal for a coach, there is an appeal 
process in place whereby a coach can appeal the decision and appear before the perso~mel committee 
for reconsideration of his or her status. 

The result of all of this process is a series of recommendations made by the personnel committee, and 
voted upon by the full board. Representatives of our ad hoc COlnlnittee who observed the personnel 
committee’s deliberations found the process to be active and thorough, and indicative of an effectively 
functioning board relative to coach evaluation and student welfare issues. Moreover, there is a 
feedback loop in place where recolnmendations in a coach’s evaluation are followed up by the sport’s 
athletic department administrator, and progress is discussed the follo~ving year. 

8. Approving awards’ and prizes. 

The academic and compliance committee selects student athletes for two different awards. Board 
Scholar Awards are given to a male and a female athlete based on nominations from staff and are 
approved by the committee. Remington Scholars are selected by the committee from student athletes in 
their senior year, and awards are made to the male and the female athletes with the highest GPAs. 

In addition, the two faculty athletic representatives nominate student athletes for at least four different 
NCAA awards. (NCAA rules require that these nominations be made by the faculty athletic 
representatives.) 

~ In fact, board members can attend, participate and vote in any connnittee meetings/decisions, not just those of the 
personnel cormnittee. Emails are sent out encouraging board members to attend comanittee ~neetings; the meetings of 
the persom~el cormnittee and the finances, facilities and operations committee draw the greatest level of participation. 

(continued) 
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9. 5~tt~ng policy for and approval of uses of Division of Intercollegiate Athletics facili#es. 

The Finances, Facilities and Operations Committee reviews and maintains a dialog with the athletic 
department regarding facility needs and priorities. One example in which the finances, facilities and 
operations committee was actively involved dealt with the need for improved soccer facilities. This 
need was identified by the board based on student evaluations of coaches, and the board then pushed 
the athletic department to rebuild these facilities, which they did. 

10. Participating actively in the development of fiscally responsible departmental budgets" and approving 

them for recommenda#on to the chancellor. 

The finances, facilities and operations committee sets policies on rates for use of facilities, responds to 
facilities needs and planning proposals, and meets several times a year with staff to develop the athletic 
depamnent’s annual budget, which is presented to the full board for action in February. The board 
appears to be actively engaged in this process. 

11. Approving prices and policies for tickets Jbr Division of Intercollegiate Athletics events. 

Ticket prices are reviewed and approved by the finances, facilities and operations committee, and then 
by the board. The ad hoc committee was pleased to see evidence of this very recently in an article in 
the Milwaukee Journal (JSOnline, 22 February 2010): 

"Barring a reversal by Wisconsin’s athletic board later this week, LAV football fans will pay an 
increase of $3 per ticket for the 2010 season, up to $42 per game for the general public and up to 
$22 for students. 

"The Finance, Facilities and Operations Committee of the UW athletic board on Tuesday 
approved the price increase as part of the 2010-’11 athletic deparmaent budget. 

~’The full athletic board must approve the budget and the price increase for football tickets. The 
board is scheduled to vote on the budget during its meeting on Friday." 

"Alvarez attended the committee meeting Tuesday but L~vV announced earlier Tuesday no 
official in the department would comment publicly on the price increase until after the athletic 
board meeting on Friday. Alvarez is set to answer questions after the board meeting." 

The quoted material also reflects evidence of good communication between the board and the athletic 
department regarding the release of material to the press. Premature release of information to the press 
by the athletic department, prior to adequate briefing and approval by the board, is damaging in many 
respects. Although there appears to be good communication generally between the board and athletic 
department, the ad hoc committee recommends in particular that the athletic department and board 
establish standards and procedures to ensure that there is good information flow between the two bodies 
with regard to actions taken and press releases to the media. Indeed, given the high level of 
expectations for and scrutiny of the board, both the board and the athletic department must be always 
mindful of the need for transparency in their actions and decision making, and generally establish 
standards and procedures to that end. 
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12. ~Ionitoring compliance with all rules and regula#ons of the NCAA, Big Ten and WCHA; reviewing and 

approving petitions to the NCAA, Big Ten, and WCHA; taking appropriate action on proposed 

legislation by the NCAA, Big Ten and WCHA; certifying to the NCAA, Big Ten and WCHA compliance 

with their eligibility requirements. 

The academic and compliance committee and faculty athletic representatives monitor these as noted 
above, and also monitor mascot compliance issues. There is evidence that, in the current structure, 
compliance is taken ve~ seriously, regardless of the size of a given infraction. For example, when 
compliance problems are reported to athletic department director Alvarez, he interacts with one or more 
board members to report the problem and develop an appropriate resolution. One instance was cited of 
a secondary (i.e., minor) violation of NCAA recruiting rules wherein a meal reimbursement was 
temporarily mishandled. This was reviewed by the academic and compliance committee and reported 
to the NCAA. 

Conclusions and Recommendations: 

The Ad Hoc Committee to Review the Athletic Board finds that the Athletic Board is largely in compliance 
with I,PP 6.26. There is clear and extensive evidence that the board fulfills its responsibilities in active, 
constructive ways, and that it is not a passive "rubber stamp." Regardless, the ad hoc committee finds 
processes and policies that warrant clarification and improvement. Recommendations in this regard appear 
above with further elaboration. In summary, the ad hoc committee recommends: 

1. that the board adopt into its procedures a rule stipulating that any decisions made under FPP 
6.26D.6. must be ratified by vote of the full board; 

2. that the board, and the personnel committee in particular, ensure that all board members requesting 
student evaluations and other evaluative documentation be given ready access to those documents; 

3. that the athletic department and board establish standards and procedures to ensure that there is 
good information flow between the two bodies with regard to actions taken and press releases to the 
media. 

Beginning with the board’s self-study, and concluding with the Faculty Senate’s approval of Faculty 
Document 2114a, a considerable amount of effort has been expended to clari~ the board’s role in 
overseeing athletics. The board’s adoption of Faculty iDocument 2114a as a guiding document for its 
policies and procedures is a strong and positive action. Regardless, the committee believes that its first 
recommendation, which is more rigorous than 2114a regarding the hiring of coaches, is necessa .ry to ensure 
that the board retains a strong governance role. 

In its self-study, the board identified its highest priority as "student athlete success - in academics, personal 
welfare, athletic experience and campus integration." The self-study further elaborates: "... concern for the 
well-being of the student athlete should be the board’s prima~ guiding principle. This includes providing 
and improving opportunities to pursue athletic ambitions, academic advancement and accomplishment, and 
personal and social development." The ad hoc committee commends the board for placing high emphasis 
on these activities and goals. Further, through the efforts of many, there is a trusting relationship between 
the board and athletic department, and the board’s advice and guidance are sought by the athletic 
department. It is clear that board members are hard-working and dedicated, and that their efforts merit 
recognition. 

(continued) 
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Respectfully submitted: 

The AdHoc Committee to Review-the Athletic Board 
Professor Murray K. Clayton (chair), Plant Pathology, and Statistics 
Professor M. Elizabeth Graue, Cumculum and Instruction 
Professor Judith W. Leavitt, Medical History and Bioethics, Histou of Science, Gender and Women’s 

Studies 
Professor Laurel W. Rice, Obstetrics and Gynecology 
Professor Russell Shafer-Landau, Philosophy 
Associate Professor Eric V. Shusta, Chemical and Biological Engineering 
Professor Timothy Yoshino, Pathobiological Sciences 
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TO: 

FROM: 

RE: 

University of Wisconsin Athletic Board 

Ad Hoc Self Study Committee 

The Role of the Athletic Board and How It Operates 

Introduction 

September 16, 2008 

The Ad Hoc Self Study Committee was appointed in spring 2008 to review and to 
make recommendations regarding the role of the Athletic Board, how the Board conducts 
its work, and the role of Board members. The need for this sort of review is due in part 
to the NCAA Athletics Self-Study Certification process which is now underway and 
which requires a self study by the Division of Intercollegiate Athletics. The need for a 
review is also due to issues and questions raised by Board members, the University 
Committee, and staff of the Division. 

The Athletic Board functions as part of a shared governance system. The Board 
is a committee under faculty rules; its membership, functions, etc., are set forth in sec. 
6.26 of the Faculty Policies and Procedures of the University of Wisconsin-Madison 
[FPP]. The Board, however, is not purely a faculty committee. It has 22 members: 
twelve faculty members, two members of the academic staff, four alumni, 3 students, and 
one non-voting member of the Division of Recreational Sports. Its function is to 
"exercise the authority of the faculty over intercollegiate athletics, subject to the review, 
direction and control of the Faculty Senate and of the faculty itself." FPP 6.26D. The 
appointment of members by the Faculty Senate provides a vehicle for faculty 
participation and representation. The Board’s focus is the best interests of the institution, 
as informed by the views of the faculty and the other, non-faculty, Board members. 

What is commonly referred to as the "Athletic Department" is formally termed 
the "Division of Intercollegiate Athletics." It bears little, if any, resemblance to the 
academic units on campus that are properly called "departments." [In deference to 
longstanding practice, this report will continue to refer to the "Department."] The 
Department is a large scale enterprise with an annual budget exceeding $80 million 
dollars. It is responsible for fielding teams in 23 sports involving about 850 student 
athletes. The Department has a staff of over 330 employees and is responsible for 
extensive facilities, buildings, and grounds. The Department has experienced extensive 
growth in a relatively short period of time. It is administered by an Athletic Director, 
who reports to the Chancellor. 

Defining the governance of the Department is influenced by several sources of 
authority. As noted above, FPP 6.26 recognizes the role of the faculty. NCAA rules hold 
the chief executive officer of the institution responsible for the intercollegiate athletics 
program, as do the rules of the Big Ten Conference. Neither set of rules requires an 
institution to have an athletic board. NCAA rules do require that if there is a board, 
administration, faculty and staff shall constitute a majority of board members. Also 
influencing the way governance is accomplished are the practical realities involved in 
administering a large scale enterprise in which a high number and wide range of 
decisions must be made under serious time constraints. The latter have been defined by 
the way the Athletic Board has operated during recent years; those practices may differ 
from the picture presented if only FPP 6.26 is consulted. 



It is in this context that the Ad Hoc Committee was created. A specific charge 
was not directed to the Committee. Rather, the Board and the Board Chair identified 
many issues for possible consideration. The Committee has identified three related topics 
as those most central to the questions and issues suggested to it: 

The Role of the Athletic Board 
The Operation of the Athletic Board 
The Roles and Responsibilities of Athletic Board Members 

The Role of the Athletic Board 

To help to focus on the Athletic Board’s role, the committee concluded that 
agreement on priorities is essential. In order, it is the consensus of this committee that the 
priorities are: 1) student athlete success - in academics, personal welfare, athletic 
experience and campus integration; 2) rules compliance and the development of a 
responsible and balanced budget; and 3) athletic success. 

Of the three priorities, concern for the well-being of the student athlete should be 
the Board’s primary guiding principle. This includes providing and improving 
opportunities to pursue athletic ambitions, academic advancement and accomplishment, 
and personal and social development. Increasing opportunities for integration into 
campus lifc should be an important goal. As to the second priority, compliance should be 
understood to include fidelity to NCAA, Big Ten, and WCHA standards and to standards 
and expectations of the university. 

The committee concluded that in pursuing its priorities, the Board functions best 
by maintaining a constructive and productive relationship with the Athletic Director, 
senior staff, and other Athletic Department liaisons. A relationship based on trust, good 
communication, and sincerity provides the best forum for constructive activities, 
respectful disagreement, resolving difficult questions, and making hard choices. The 
Board should set clear goals and standards and monitor the Department’s performance by 
reference to those goals and standards. The Department welcomes being held 
accountable tbr its performance. Note that each Department annual report includes 
specific commitments and goals and sets forth measurable benchmarks for each. 

In providing appropriate advice and supervision, the Board should not place itself 
in the apparent role of resolving what are frequently presented as competing agendas or 
false choices: privilege v. performance, support v. sellout, improper emphasis on 
revenue generation v. financial reality, or academic integrity v. an intercollegiate 
athletics arms race. The fact is that this university has an extensive and well-respected 
program of intercollegiate athletics. It is the university’s program and to a significant 
degree the program of alumni world-wide and residents of the state. Assuring the 
integrits~ and viability of that enterprise is not advanced by casting issues as artificial 
choices between extremes. Rather, the Board must help to guide the institution toward an 
appropriate balance guided by concern for the well being of the student athlete, 
compliance with NCAA, Big Ten, and university rules, and sound budgetary practices. 

Once the Board agrees on principles that define its role and on the way that this 
role should be structured, it will be appropriate to review section D. of UW Faculty 
Policies & Procedures 6.26. The committee finds that 6.26D, pertaining to the function 
of the Board, may no longer be consistent with current operating practices and 
philosophy. Some of the Board functions listed in section D. appear to extend well 
beyond guidance, advice, and oversight. They may create unrealistic expectations for a 
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level of management that is hnpractical and inefficient. [FPP 6.26 is attached to this 
report; the list of functions of the Athletic Board is found in sec. D.] 

Beyond the Board’s oversight and advice role, the committee and senior staff of 
the Department see opportunities for broader Board activity. This could include 
advocacy for and facilitation of improved campus integration of athletes, departmental 
staff and programs. There are areas of great strengths within the Department, including 
efforts relating to life balance, leadership, diversity and student welfare for which the 
Board could find cross campus connections in teaching, mentoring or research. The 
committee believes that the Board could be an effective conduit for advancing 
interdepartmental, campus-wide, divisional or national initiatives related to 
intercollegiate athletics. The committee recommends that the Board continue to 
deliberate on subjects like sports management, gender and generational issues in 
coaching, mentoring at-risk students, leadership and life skills training through athletics, 
and similar topics. 

In summary, while its role as an oversight board for intercollegiate athletics is the 
primary function of the Athletic Board, realistic definition of its functions needs 
clarification in FPP 6.26. Clarification of Board priorities and maintenance of 
constructive and productive relationships with the Athletic Director and Department staff 
are essential for the guidance that the Board must provide. Beyond oversight and 
guidance, there are opportunities for the Board to be facilitators, conduits and advocates 
of programs that integrate strengths in intercollegiate athletics into campus life. 

Action Items 

Establish concurrence on Athletic Board priorities. 

Consider review and updating of Faculty Policies & Procedures 6.26 as it relates 
to the role of the Athletic Board in light of the size and complexity of the 
Division of Intercollegiate Athletics at the University of Wisconsin-Madison. 

Explore a wider sphere of integrating the strengths of intercollegiate athletics with 
campus, and divisional and national agendas. 

The Operation of the Athletic Board 

The Board exercises its roles in a number of venues, including full Board meetings, 
subcommittee meetings, meetings of subcommittee chairs with the Chair of the Board, 
subcommittee Chair interactions with Athletic Department liaisons and senior staff, and 
Board Chair interactions with the Athletic Director and senior athletic department staff. 
The Board Chair currently and historically has maintained frequent contact with the 
Chancellor and/or a designated individual from the Chancellor’s office to share 
information relating to issues important to the Board’s role and function. The Board 
presents an annual report to the Faculty Senate and the Board Chair reports to or is 
available for University Committee and Faculty Senate meetings throughout the year as 
the need arises. 

The number of Board members -- 22 -- is set in FPP 6.26. While it was not a 
consistent theme in the information gathered by the Committee, the size of the Board is 
considered by some people to be too large and unwieldy for timely commmaication, 
efficient function and desired transparency. 



The Board subcommittee structure is essential to its successful operation. Each of the 
22 Board members is appointed to at least two subcommittees, which creates an 
opportunity for more focused and efficient disposition of the Board’s responsibilities. 
There is a strong consensus that the subcommittees should be actively involved with and 
connected to the programs, principles, issues and plans pertinent to the function of that 
subcommittee. Subcommittees should not attempt to manage the day to day operations of 
the Department; instead, they should focus on the Board priorities of: 1) student athlete 
success - in academics, personal welfare, athletic experience and campus integration; 2) 
rules compliance and the development of a responsible and balanced budget; and 3) 
athletic success. 

A constructive working relationship between each subcommittee Chair and the 
Athletic Department senior staff liaison will improve the planlaing for and productivity of 
subcommittee meetings and annual agenda. Strategic agendas, thematic meetings, annual 
projects, regular attendance by Athletic Board members and their commitment to 
preparation and active participation are essential. Each newT Board membcr should 
receive orientation regarding the function and priorities of the Board and the 
subcommittees to which he or she is assigned. 

The flow of information from the subcommittees to the full Board requires review 
and strategic planning. While communication is essential, efficient operation, timely 
deliberations and constructive output of the full Board meetings is critically important to 
maintaining credibility and competence. To this end, each subcommittee should assign 
activity and output to one of the following categories: 

Decisions or discussions that stay in the subcommittee and can be reviewed in 
the minutes but require no full Board action. 

Decisions or discussions that come to a full Board meeting and: 

Are reported to the Board as an informational item only; or 
Are reported to the Board for discussion and approval; or, 
Are reported to the Board for consideration if the subcommittee has not 
been able to agree or desires advice from the Board. 

While there is general agreement that the current Board subcommittees are 
functional in their present form, hnprovements may be possible by considering structural 
realignment, prioritized focus, proactive planning, and strategic emphasis. The following 
subcommittees are specified in FPP 6.26: 

Academic and Compliance 
Equity, Diversity and Student Welfare 
Facilities and Operations 
Finance 
Personnel 

Two subcommittees have been added that are not specified in FPP: the University Ridge 
and Medical Advisory subcommittees. 

The Ad Hoc Committee has concluded that the following structural changes 
should be considered by the Board to determine whether they would improve operational 
efficiency, effectiveness and output: 
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Incorporate the Medical Advisory subcommittee into Equity, Diversity and 
Student Welfare -- physical, psychological and emotional health is a fundamental 
principle of student athlete welfare. 

The University Ridge subcommittee should be incorporated into Facilities and 
Operations -- a separate committee was arguably necessary when University 
Ridge was initially developed, but the enterprise now can be addressed along with 
other facilities. 

The Finance subcommittee and Facilities and Operations subcommittee should be 
combined and renamed Finance and Facilities Operations. 

The Personnel subcommittee structure and function received considerable 
discussion and was the subject of suggestions for improved function. The following were 
identified as the most significant problems: 1) the size of the subcommittee; 2) the 
number of sports and coaches that are evaluated; 3) the misdirection of effort and focus 
on coaches’ evaluations rather than on the student athlete experience. 

Considering the current size, complexity, and success of the Department and the 
need for timely decisions and efficient communications to maintain competitiveness, 
there is consensus that the Personnel subcommittee should not be actively involved in 
oversight or supervision of the hiring and evaluation of coaches. The evaluation of a 
coach’s ability, sport-related knowledge and competitiveness should be left to the 
Athletic Director; the focus of the Personnel subcommittee should be on the student 
athlete experience. Personnel subcommittee members should be assigned oversight of a 
specific sport or sports, and work directly with that sport’s Athletic Department 
administrator. The expectation is that the focused involvement will improve 
communication, oversight and evaluation of the coach relative to the student athlete 
experience. While the hiring, evaluation, and oversight of a coach’s athletic success is 
primarily the responsibility of the Athletic Director and Department, proactive 
communication, dissemination of information and appropriate involvement of the 
Personnel subcommittee is strongly encouraged. 

Inevitably, there are issues relevant to the Board’s responsibilities that do not fit 
with an existing subcommittee, cross over into more than one subcommittee, are 
extremely time sensitive, or have over-arching importance to the vision, direction or 
guidance of the Department. The Board Chair should identify the most effective means 
for addressing these critical issues, choosing from options that may include meetings 
with Chairs of the subcommittees, forming ad-hoc committees, or convening a meeting 
of selected Board members. 

The committee heard many good suggestions for improving the effectiveness of 
full Board meetings. Several constituents recommended the preparation of an annual 
agenda that disperses discussions of recurring "big picture" issues throughout the year. 
Examples include the Department’s vision and goals, the facilities master plan, the Big 
Ten net~vork, and the annual Board report to the Faculty Senate. The Board Chair may 
engage the subcommittee chairs in an annual meeting to plan the full Board meeting 
agenda. Consideration should also be given to ways that improve the efficiency of full 
Board meetings but that also allow time for discussion of strategic issues and themes. 
Another suggestion is the use of a consent agenda for items on which there is likely to be 
agreement and little apparent need for discussion. 

In summary, the operation of the Athletic Board is dependent on active and 
engaged subcommittees, which focus their activity on established priorities: 1 ) student 



athlete success in academics, personal welfare, athletic experience and campus 
integration; 2) compliance and the development of a responsible and balanced budget; 
and 3) athletic success. 

Action Items 

Reconsider the size and membership of the Athletic Board. 

Consider structural re-alignment of subcommittees: 

Incorporate the Medical Advisory subcommittee into the Equity, Diversity 
and Student Welfare subcommittee. 

Incorporate the Finance, Facilities and Operations subcommittee and the 
University Ridge subcommittees into a subcommittee renamed Finance 
and Facilities Operations. 

Assign Personnel subcommittee members to specific sports for focused 
oversight of the student athlete experience. 

The Roles and Responsibilities of Athletic Board Members 

The roles and responsibilities of Athletic Board members was one of the primary 
issues addressed in the deliberations of the Ad Hoc Committee. The subject was 
raised--clearly and directl~in the preliminary meeting the committee chairs had with 
the University Committee at the start of our deliberations; it was mentioned by both 
previous Board chairs in their remarks during committee meetings; it occupied a central 
place in the deliberations of the committee at every meeting; and it was specifically 
raised by the incoming University Committee Chair in her remarks to the committee and 
in private remarks to the committee co-chairs. 

The committee believes that the overall responsibility of a Board member is to 
pursue the best interests of the university. A Board member has the opportunity to 
articulate interests and viewpoints of the group he or she represents -- faculty, staff, 
students, or alumni. A Board member should assert and defend his or her views, give fair 
and objective consideration to differing opinions, and accept and support the Board’s 
decision once it is made. 

The recurring theme throughout these various discussions has been that in order 
for the Board to successfully discharge its responsibilities, there are two fundamental 
obligations that must be embraced by each and every Board member: (1) active 
participation in subcommittee and Board proceedings; and (2) strict adherence to matters 
of confidentiality where required by law and discretion. The committee discussed each of 
these obligations at length. 

Attendance and Participation in Subcommittee and Athletic Board Meetings 

Recognizing the remarkable growth of the Athletic Department--in terms of both 
increasing budgets and emergence of more complex issues--the committee reaffirmed 
the importance of active participation in subcommittee activities and Board meetings. As 
noted in the preceding section, effective and efficient subcommittee operations are 
critical to the success of the Board’s oversight role. In turn, this requires that all Board 



members adequately prepare for, attend, and contribute to meetings of the subcommittees 
to which they are assigned. 

A review of recent data on subcommittee attendance, presented in Table 1, shows 
considerable variation in Board member attendance at subcommittee and Board meetings 
over the last two years. Most Board members attended at least 2i3rds of the 
subcommittee and Board meetings, with several attending more than 3/4ths of the 
meetings. Six Board members attended between 1!3rd and 2/3rds of the subcommittee 
and Board meetings, while one Board member attended less than 1/3rd of the meetings. 
We need to improve the performance of some Board members in this area. 

A corollary is that attendance at Board meetings is not enough; if a Board 
member cannot attend a subcommittee meeting, it must be her/his responsibility to 
contact another subcommittee member--preferably the subcommittee chair--to become 
informed about the business conducted at the missed meeting. The Board needs to take 
action to improve subcommittee and Board meeting attendance and participation of some 
members. 

Figure 1 

Attendance Rate Summary 
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Confidentiality and Diqcretion 

The second issue--drawing even more attention from the University Committee 
and the Ad Hoc Committee--is adherence to confidentiality obligations in conducting 
the business of the Board. Confidentiality required by law--such as that regarding closed 
meetings, medical information, or academic information--is at the heart of the matter. 
There can be no compromise of legally mandated confidentiality requirements, and zero 
tolerance for violations. During the past year there have been several actual or potential 
violations of confidentiality. The University Committee was very clear in its direction to 
the Board about this matter, as were all of the previous Board chairs and Ad Hoc 
Committee members. Several University Committee members and discussants at Ad Hoc 
Committee meetings recognized the strong need for explicit, strict, and direct sanctions 
of Board members who violate confidentiality requirements. The Board needs to adopt 
formal sanctions for violation of confidentiality, including dismissal from the Board. 

While not subject to legally-mandated confidentiality requirements, other matters 
come before the Board where premature disclosure can have a negative impact on the 



effective operations of the Department and Board oversight of those operations. It is 
commonly understood that with Board membership comes the obligation to maintain 
confidentiality and discretion with respect to information that is disseminated to Board 
members. In the vast majority of cases this information eventually is disseminated to the 
public, so it is the timing of the information--in particular, premature disclosure--that 
can hinder or undermine the ability of the Department to discharge its duties effectively 
and efficiently. This issue has arisen several times in the past few years, with disclosure 
of information by Board members leading to reluctance by Department senior staff and 
the Board Chair to share information with Board members for fear of improper 
disclosure. The Board needs to adopt a policy governing this delicate set of issues that 
can balance important competing interests: restoring and sustaining trust between the 
Board and the Department so that important information can be shared with the Board; 
protecting the ability of the Department to conduct its business with reasonable 
discretion; and, maintaining the reasonable transparency expected of a public institution 
of higher learning and, of course, as required by fundamental First Amendment 
principles. 

In summary, the University Committee, previous Athletic Board Chairs, and Ad 
Hoc Committee members agree that Board members must commit to two critical 
responsibilities in the conduct of Board matters: 

Attend and actively participation in subcommittee as well as Board meetings. 
Strictly adhere to confidentiality and discretion requirements concerning 
information that comes to Board members. 

Action Items 

Adopt policies concerning Board member attendance at and participation in 
subcommittee and Board meetings. 

Adopt policies concerning confidentiality and sanctions for violations of those 
policies. 

Discuss and develop standards regarding non-disclosure of information brought 
to the Board prior to public disclosure. 

Ad Hoc Self Study Committee 

Sheila McGuirk [co-chair] 
David Zimmerman [co-chair] 
David Schultz [ad-hoc member] 
Linda Bauman 
Dale Bjorling 
Phil Brown 
Judith Harackiewicz 
Mike Plesha 
Barb Smith 



University of Wisconsin-Madison 

Faculty Policies and Procedures 

6.26. ATHLETIC BOARD. 
A. MEMBERSHIP. The Athletic Board consists of the following members: 

1. Twelve members of the university faculty, as defined in 1 o02.A of Faculty 
Policies and Procedures, who shall have one vote each and shall be 
appointed by the University Committee after consultation with and 
approval of the chancellor. 

2. Two members of the academic staft; who shall have one vote each and 
shall be appointed by the Academic Staff Executive Committee after 
consultation with and approval of the chancellor. 

3. Four alumni each with one vote who shall be appointed by the Wisconsin 
Alumni Association after consultation with the chancellor and the Chair of 
the Athletic Board. 

4. Three student memberships with one vote each. Two shall be held by 
students selected by the organization representing UW-Madison students; 
one shall be shared by two students elected by the organization 
representing UW-Madison student-athletes. Of the two student athletes, 
one shall be a member of a women’s team and one a member of a men’s 
team. 

5. One non-voting representative o f the Division of Recreational Sports. 
B. TENURE OF APPOINTMENTS. 

1. The academic staff and faculty members shall serve four-year terms, and 
may be reappointed for one additional four-year term. Faculty 
representatives to the NCAA, the Big Ten and Western Collegiate Hockey 
Association and other faculty members of the Athletic Board performing 
extraordinary responsibilities may be appointed on an annual basis beyond 
two four-year terms. The terms of faculty members shall be staggered. A 
faculty or academic staff member who takes a leave of one year or less 
during a four-year term may serve out the remainder of his or her term, if 
any, upon returning to university service. Temporary replacements of 
faculty members shall be appointed by the University Committee in 
consultation with and approval of the chancellor. Temporary replacements 
of the academic staff member shall be appointed by the Academic Staff 
Executive Committee in consultation with and approval of the chancellor. 

2. Alumni members shall serve four-year terms and may not be reappointed. 
Their appointments shall be staggered. 

3. Student members shall serve one-year terms and may be reappointed. 
C. SELECTION OF THE CHAIR OF THE BOARD AND OF FACULTY 

REPRESENTATIVES TO INTERCOLLEGIATE ATHLETIC 
ORGANIZATIONS. The chair of the Athletic Board and the university’s faculty 
representatives to the NCAA, the Big Ten and the Western Collegiate Hockey 
Association shall be faculty members of the Board and shall be selected by the 
chancellor in consultation with the University Committee. 
D. FUNCTIONS. The Athletic Board exercises the authority of the faculty over 
intercollegiate athletics, subject to the review, direction and control of the Faculty 
Senate and of the faculty itself. The Athletic Board has the responsibility and 
authority to take all action appropriate to the supervision of the intercollegiate 
athletic program, including but not limited to the following: 

1. establishing and implementing academic and other eligibility standards for 
recruitment of student athletes; 



2. establishing and implementing academic standards, such as grade point 
and class attendance, and other requirements for participation in 
intercollegiate athletics; 

3. overseeing the Division of Intercollegiate Athletics’ systems for providing 
student athletes with academic services, and monitoring the academic 
progress of student athletes; 

4. establishing and implementing policies on equity and nondiscrimination; 
5. reviewing and approving schedules for athletic events, including 

participation in all postseason events; 
6. participating actively in the search-and-screen process for head coaches 

and senior departmental administrators; approving the employment 
contracts of such persons. The Board initiates personnel 
recommendations, which are subject to the approval of the chancellor and 
the Board of Regents; if such recommendations are disapproved, the 
authority to make further recommendations reverts to the Athletic Board; 

7. setting criteria to be applied in evaluating the performance of Division of 
Intercollegiate Athletics staff; reviewing and approving the evaluations of 
head coaches and senior departmental administrators and approving their 
contract renewals; 

8. approving awards and prizes; 
9. setting policy for and approval of uses of Division of Intercollegiate 

Athletics facilities; 
10. participating actively in the development of fiscally responsible 

departmental budgets and approving them for recommendation to the 
chancellor; 

11. approving prices and policies for tickets for Division of Intercollegiate 
Athletics events; 

12. monitoring compliance with all rules and regulations of the NCAA, Big 
Ten and WCHA; reviewing and approving petitions to the NCAA, Big 
Ten, and WCHA; taking appropriate action on proposed legislation by the 
NCAA, Big Ten and WCHA; certifying to the NCAA, Big Ten and 
WCHA compliance with their eligibility requirements. 

REPORTS TO THE FACULTY SENATE AND THE UNIVERSITY 
COMMITTEE. 

1. The Board shall report annually to the Faculty Senate. 
2. The Board shall report any proposed changes in Athletic Board Policies 

and Procedures and any contemplated action that would be an exception to 
Board Policies and Procedures to the University Committee and the 
chancellor. 

3. If a matter has been reported to the University Committee as provided 
above, and if the University Committee so requests, the Board shall 
postpone action or implementation relating to the matter pending 
consideration and action by the University Committee and, if the 
University Committee so decides, by the Faculty Senate. 
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Apfil15,2009 

The Role of the University of Wisconsin-Madison Athletic Board 

In Pall, 2007, the University of Wisconsin-Madison Athletic Board decided to review its 
role, how it conducts its work, and the role of Board members. The need for this review was due 
in part to the NCAA Athletics Certification process which is to be completed in 2009 and which 
requires a self study by the Division of Intercollegiate Athletics. The review also responded to 
issues and questions raised by Board members, the University Committee, and staff of the 
Division. An Ad Hoc Self Study Committee was appointed to begin this review; it issued a 
report to the Board dated September 16, 2008. The Board considered the report at meetings held 
on September 19 and October 17, 2008. The Board decided that the issues discussed in the 
report should be pursued and a document prepared for further review and action by the Board. 
This is that document. A draft was forwarded to the University Committee for comment with the 
unanimous approval of the Board. This document was modified to be responsive to questions 
asked by the University Committee, and was unanimously approved by the Athletic Board at its 
February 20, 2009, meeting. 

Background 

Athletics has experienced profound changes in the past couple of decades, nationally and 
on this campus. Here at Wisconsin, the budget has grown from about $10 million a year to $90 
million, and the size of the operation has grown accordingly. We have added facilities, such as 
the Kohl Center, remodeled Camp Randall, and made financial commitments to finance these 
improvements. The competitive environment is more intense, as is the pressure to succeed in it. 
The Athletic Department staff has grown in size and professionalism in response to the demands 
of growth and higher expectations - on the playing fields, in the classroom, and in compliance 
with growing NCAA regulation. 

Among the areas of increased NCAA regulation, for example, is that of the academic 
expectations for athletics programs. The Academic Progress Rate (APR) holds universities 
accountable for the academic progress of student-athletes by imposing concrete consequences - 
the loss of scholarships - for institutions that do not satisfy its requirements. The Big Ten is 
currently reviewing a wide range of issues to determine whether changes in conference practices 
and rules are needed. The most significant changes and decisions at the Conference and NCAA 
level have been driven by the Chancellors and Presidents who have direct responsibility for the 
athletics programs on their campuses. 

In addition to strong values, leadership of an operation of this magnitude requires a keen 
sense of the complex operating environment and the ability to act decisively and quickly. While 
our sports teams may have disappointing years in terms of the results of athletic competition, the 
bottom line - the academic achievement of student-athletes, the competitiveness of our teams, 
our compliance with conference and NCAA rules, and our financial strength - must be 
consistent. Our record in this regard is one any institution of the first rank would be proud to 
have. 

In examining its role in this changing world, the Athletic Board is mindful of the complex 
legal fralnework within which it operates, including NCAA and conference Rules, statutes 
specifying authority for the administration and governance of the University of Wisconsin, and 
rules governing UW-Madison - rules that can lend themselves to differing interpretations. 

This review examines how these policies and practices relate to the way the Board 



functions and seeks to obviate any potential for contradictory interpretations by explaining - as 
necessary - the broader context of applicable authority. Rules and practices should be aligned to 
insure legitimacy, so that we can be effective in what we do and, more importantly, so the 
athletics program can continue to flourish here at UW-Madison. 

As current practices are considered, there are some important first principles. The 
Board’s responsibility is to the University of Wisconsin-Madison. We do not represent particular 
groups, but provide diverse perspectives, made up as we are of f:aculty, academic staff, alumni, 
students, and student-athletes. Board members have a responsibility to show up for meetings, be 
prepared, engage in a civil manner, and put in the time necessary to understand the endeavor. 
And, institutional arrangements for the governance of athletics need to match authority with 
accountability. 

How these principles apply to the Board’s role and how it functions is discussed in 
connection with the following issues: 

The governance of the Division of Intercollegiate Athletics. 
The role of faculty in governance of the Division. 
The role of the Athletic Board and its priorities. 
How the Board functions. 
The Board’s role and responsibilities regarding personnel. 
The role of a Board member. 
The role of the Faculty Athletic Representatives 

The Board believes that the way it functions, as described in this report, fully complies 
with its responsibilities under the framework provided by the Wisconsin Statutes, UW System 
Rules, NCAA and conference rules, and Faculty Policies and Procedures [FPP] 6.26. To the 
extent that these legal authorities are subject to differing interpretations, the law requires that 
primacy be given to the statutes. The tSculty authority over athletics as expressed in Faculty 
Policies and Procedures needs to be read in the context of current state law and UW System 
rules. 

The legal framework for the governance of the Division of Intercollegiate Athletics 

What is commonly referred to as the "Athletic Department" is formally termed the 
"Division of Intercollegiate Athletics." It is not like the academic units on campus that are 

,,1 properly called departments. However, in deference to longstanding practice, this report will 
continue to refer to the "Department." It is a large scale enterprise with an annual budget of about 
$90 million dollars. It is responsible for fielding teams in 23 sports involving about 850 student- 
athletes. The Department has a staff of over 330 employees and is responsible for extensive 
facilities, buildings, and grounds. The Department has experienced extensive growth in a 
relatively short period of time. It is administered by an Athletic Director, who reports to the 
Chancellor. Defining the governance of the Department is influenced by several sources of 
authority: Wisconsin state law; NCAA and conference rules; and, Faculty Policies and 
Procedures of the University of Wisconsin-Madison. All sources place ultimate responsibility 
with the institution. With respect to intercollegiate athletics, institutional responsibility has been 
delegated to the Chancellor, as examined directly below. 

The Wisconsin Statutes assign responsibility for governance of all parts of the University 
of Wisconsin System to the Board of Regents. The Board appoints a president of the system and 
a chancellor for each institution.3 The Board delegates to each chancellor "the necessary 
authority for the administration and operation of the institution within the policies and guidelines 
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established by the board.’’4 In administering Board policies, the chancellor is to consult with the 
faculty.5 The role of the faculty is set forth in § 36.09(4), which is discussed below. 

By choosing to be a member of the NCAA, an institution obliges itself to apply and 
enforce the legislation adopted by the NCAA.6 That legislation requires institutional control and 
provides that "The institution’s president or chancellor is responsible for the administration of all 
aspects of the athletics program, including approval of the budget and audit of expenditures.’’7 
"Administrative control or faculty control, or a combination of the two, shall constitute 
institutional control.’’8 A member institution’s president or chancellor has ultimate responsibility 
and final authority for the conduct of the intercollegiate athletic program and the actions of any 
board in control of that program.9 NCAA rules do not require an institution to have an athletic 
board, but do require that if there is a board, administration, faculty and staff shall constitute a 
majority of board members.1° 

The Big Ten Conference does not have rules as such, but does publish a Statement of 
Principles, Priorities and Guidelines. Those principles recognize "the imperative of institutional 

,,11 control over intercollegiate athletic programs and address how the conference itself is 
governedJ2 They do not specify how an institution is to meet its control responsibilities. 

To summarize: state law, NCAA rules, and Big Ten policies all require institutional 
control and identify the chancellor as the party in whom the responsibility for control lies. 
Defining the role of the faculty in governing the Athletic Department must be done in the context 
of the chancellor’s responsibility. 

The role of faculty in governance of the Division 

Faculty authority in connection with intercollegiate athletics is exercised through the 
Athletic Board, which functions as part of a shared governance system. The Board is a 
committee under faculty rules; its membership, functions, etc., are set forth in sec. 6.26 of the 
Faculty Policies and Procedures of the University of Wisconsin-Madison [FPP]. [See Appendix 
B.] The Board has 22 members: twelve faculty members, two members of the academic staff, 
four alumni, 3 students, and one non-voting member of the Division of Recreational Sports. Its 
function is to "exercise the authority of the faculty over intercollegiate athletics, subject to the 
review, direction and control of the Faculty Senate and of the faculty itself." FPP 6.26D. 

The "authority of the faculty" referred to must be understood in the context of the 
chancellor being ultimately responsible for the institutional control of athletics. State law 
recognizes that chancellors are expected to consult with faculty in discharging their 
responsibilities° and recognizes the role of the faculty in governance: 

The faculty of each institution, subject to the responsibilities and powers of the 
board, the president and the chancellor of such institution, shall be vested with 
responsibility for the immediate governance of such institution and shall actively 
participate in institutional policy development. As such, the faculty shall have the 
primary responsibility for academic and educational activities and faculty 
personnel matters... §36.09(4), Wis. Stats. 

Institutional arrangements for the governance of athletics need to match authority with 
accountability. The Chancellor and the Athletic Director are accountable for the athletics 
program. The Chancellor is accountable, by virtue of the delegation of authority from the 
Regents, and by Conference and NCAA rules. The Athletics Director is accountable, by virtue of 
the delegation from the Chancellor, for day to day leadership and management. 



The role of the Athletic Board and its priorities 

To define the Athletic Board’s role, agreement on priorities is essential. Those priorities 
are: 1) student-athlete success - in academics, personal welfare, athletic experience, and campus 
integration; 2) rules compliance; 3) the development of a responsible and balanced budget; and, 
4) athletic success. 

Of the four priorities, concern for the well-being of the student-athlete is the Board’s 
primary guiding principle. This includes providing and improving opportunities to pursue 
athletic ambitions, academic advancement and accomplishment, and personal and social 
development. Increasing opportunities for integration into campus life should be an important 
goal. This priority is consistent with NCAA rules: 

2.2 The Principle of Student-Athlete Well-Being. Intercollegiate athletics 
programs shall be conducted in a manner designed to protect and enhance the 
physical and educational well-being of student-athletes. 

2.2.1 Overall Educational Experience. It is the responsibility of each member 
institution to establish and maintain an environment in which a student-athlete’s 
activities are conducted as an integral part of the student-athlete’s educational 
experience. 

The Big Ten Guiding Principles recognize "the transcendent priority of a student-athlete’s 
academic collegiate experience. It places its highest value upon high academic values. The 

¯ ,,1~ student-athlete is student first, athlete second¯ 

The emphasis on academic achievement and overall educational experience fits well with 
the matters on which Athletic Board members have the most to offer and on which the faculty 
has the strongest claim for primary authority. 

As to the second priority, compliance should be understood to include fidelity to NCAA, 
Big Ten, and WCHA rules and to standards and expectations of the university. The Board’s role 
is best exercised by working with the Department to develop effective procedures and in 
consulting with Department staff who have specific compliance expertise and responsibility. The 
faculty athletic representatives, traditionally Board members, to the NCAA, Big Ten, and WCHA 
have compliance responsibilities specified in the rules of those bodies. 

With respect to the third priority, financial self-sufficiency, a balanced budget, and an 
adequate reserve are "bottom lines." But the budget of the Department is ultimately a part of the 
larger campus and system budget, and must be reviewed and approved through the campus and 
UW System budget process. 

The fourth priority - athletic success - falls primarily within the responsibility of the 
coaches and the Athletic Director. The Board’s responsibility is exercised in connection with its 
participation in the evaluation process [discussed below]. 

At UW-Madison, it is hard to imagine that athletics could be financially self-sufficient 
without athletic and academic success and fidelity to governing rules. 

In pursuing its priorities, the Board functions best by maintaining a constructive and 
productive relationship with the Athletic Director and Department senior staff and liaisons. A 
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relationship based on trust, good communication, and sincerity provides the best forum for 
constructive activities, respectful disagreement, resolving difficult questions, and making hard 
choices. The Board should set clear goals and standards and monitor the Department’s 
performance by reference to those goals and standards. The Department welcomes being held 
accountable for its performance. The Department’s annual report includes specific commitments 
and goals and sets forth measurable benchmarks for each. 

In providing appropriate advice and guidance, the Board should not place itself in the 
apparent role of resolving what are frequently presented as false choices, such as maintaining a 
competitive program or remaining faithful to the ideals of the university. We must strive to do 
both. The fact is that this university has an extensive and well-respected program of 
intercollegiate athletics. It is the university’s program and to a significant degree the program of 
alumni world-wide and residents of the state. Assuring the integrity and viability of that 
enterprise is not advanced by casting issues as artificial choices between extremes. Rather, the 
Board must help the institution reach an appropriate balance guided by concern for the well being 
of the student-athlete, compliance with NCAA, conference, and university rules, and sound 
budgetary practices. 

Any confusion about the Board’s role may be attributable to the fact that when the 
original version of what is now FPP 6.26 was adopted in the 1930’s, the program for 
intercollegiate athletics was very different as were the Wisconsin Statutes delegating authority to 
the Regents and the UW System. For example, most coaches were also members of the faculty, 
perhaps making it necessary to create a body like the Board to address faculty personnel issues. 

How the Board functions 

The Board exercises its roles in a number of venues, including full Board meetings, 
committee meetings, meetings of committee chairs with the Chair of the Board, committee Chair 
interactions with Athletic Department liaisons and senior staff, and Board Chair interactions with 
the Athletic Director and senior staff. The Board Chair currently and historically has maintained 
frequent contact with the Chancellor or a designated individual from the Chancellor’s office to 
share information about issues important to the Board’s role and function. The Board presents an 
annual report to the Faculty Senate and the Board Chair reports to or is available for University 
Committee and Faculty Senate meetings throughout the year as the need arises. 

The Board committee structure is essential to its successful operation. Each of the 22 
Board members is appointed to at least two committees, which creates an opportunity for more 
focused and efficient disposition of the Board’s responsibilities. The committees are actively 
involved with and connected to the programs, principles, issues and plans pertinent to the 
function of that committee. Committees are not intended to manage the day to day operations of 
the Department; instead, they should focus on the Board priorities of: 1) student-athlete success - 
in academics, personal welfare, athletic experience and campus integration; 2) rules compliance; 
3) the development of a responsible and balanced budget; and 4) athletic success. 

A constructive working relationship between each committee chair and the Athletic 
Department senior staff liaison advances the accomplishment of the committees’ work. Each 
new Board member should receive orientation regarding the function and priorities of the Board 
and the committees to which he or she is assigned. 

The flow of information I¥om the committees to the full Board requires review and 
strategic planning. While communication is essential, efficient operation, timely deliberations 
and constructive output of the full Board meetings is critically important to maintaining 



credibility and competence. To this end, the Board assigns activity and output to one of the 
following categories: 

¯ Decisions or discussions that stay in the committee and can be reviewed in the minutes 
but require no full Board action, unless a Board member requests it. 

Decisions or discussions that come to a full Board meeting and: 

¯ are reported to the Board as an informational item only; or 
¯ are reported to the Board for discussion and approval; or, 
¯ are reported to the Board for consideration if the committee has not been able to 
agree or desires advice from the Board. 

All these activities are recorded in committee and Board minutes. 

Occasionally, matters arise for decision the timing of which compels the Department to 
act without no~xnal consultation with the Athletic Board. For example, the budget, which is 
based on projections of revenue and expenses, is voted on by the Board at its late February 
meeting, so that it can be folded into the campus and system budgets for inclusion in the state 
budget. There can be modifications in the projections based on the development of new 
information or based on action by others such as the legislature, which require hnmediate action 
to balance the budget. More specifically, information about ticket renewals is usually not 
available until early summer. It is possible that such information would require cuts in the 
operating budget to keep it balanced. Unless those adjustments can be operationalized at the 
beginning of the fiscal year, they cannot always have the desired effect. 

So, when circumstances compel decisions outside the normal process, the Board 
delegates to the Board Chair and Chair of the appropriate committee the necessary authority. 
The Board Chair and committee chair consult with Board members who are available. Any 
decisions made within this thne frame are reported to the appropriate committee and the Board, 
and are recorded in the minutes at the next meeting. 

The Board’s role and responsibilities regarding personnel 

One of the Board’s committees is the Personnel Committee. It addresses functions set 
forth in FPP 6.26: 

6. Participating actively in the search-and-screen process for head coaches and 
senior departmental administrators; approving the emplo~anent contracts of such 
persons. The Board initiates personnel recommendations, which are subject to the 
approval of the chancellor and the Board of Regents; if such recommendations are 
disapproved, the authority to make further recommendations reverts to the 
Athletic Board; 

7. Setting criteria to be applied in evaluating the performance of Division of 
Intercollegiate Athletics staff; reviewing and approving the evaluations of head 
coaches and senior departmental administrators and approving their contract 
renewals;... 

The Board’s participation in personnel matters focuses on academic performance and the 
overall student experience. The Chancellor evaluates the Athletic Director and, as a courtesy, 
generally consults with the Board. The Athletic Director evaluates the Department’s senior staff 



and shares information with and seeks the advice of the Board. 

As to hiring, head coaches are appointed by the Chancellor on the recommendation of the 
Athletic Director. These are "limited unclassified staff appointments" under § 36.17, Wisconsin 
Statutes and UWS 15, Wisconsin Administrative Code. When the Department m~dertakes the 
hiring of a head coach, the Chair of the Personnel Committee, in consultation with the Board 
Chair, appoints one or more Board members to participate in the search and screen process. The 
designated Board member or members discuss the process with the senior staff member with 
responsibility for the search and screen process, interview the final candidates, and provide 
feedback. The designated Board member or members advise the Board about the search and 
screen process, as appropriate. In certain sports, Board member and Board participation is 
necessarily more informal. 

As to the performance evaluation of head coaches, primary responsibility lies with the 
Athletic Director and the Department’s senior staff member assigned to each sport. A Board 
member is assigned to each sport and reviews all relevant documents, student-athlete evaluations, 
and the senior staff member’s evaluation of the head coach.. The Board member has access to all 
information available to Department staff and shares the conclusions of the evaluation with the 
Personnel Committee. All members of the Personnel Committee also have access to all the 
information, if they so choose. The Personnel Committee reports to the full Board and the Board 
advises the Athletic Director about decisions on the renewal, extension, or termination of 
contracts, which depend on results of the evaluation process and are ultimately for the Athletic 
Director. 

It may be that more focus by the Board on academic and student welfare issues will 
suggest that principal responsibility for monitoring them should be placed with the Academic 
Affairs/Compliance and Equity, Diversity and Student Welfare Committees. Trying to address 
these issues primarily by the performance evaluation of head coaches may unduly limit the scope 
of review of those matters most directly related to the Board’s priorities and expertise. 

The role of a Board member 

The overall responsibility of a Board member is to advance and protect the best interests 
of the university. This is recognized in the recently-adopted Board policy on conflict of interest. 
A Board member has the opportunity to articulate interests and viewpoints of the group he or she 
represents - faculty, staff, students, or alumni. A Board member should assert and defend his or 
her views, give fair and objective consideration to differing opinions, and accept and abide by the 
Board’s decision once it is made. 

There are two fundamental obligations that must be embraced by each Board member: 
(1) active participation in committee and Board meetings; and (2) strict adherence to matters of 
confidentiality where required by law and discretion. 

In light of the growth of the Athletic Department - in terms of both increasing budgets 
and emergence of more complex issues - the importance of active participation in committee 
activities and Board meetings cannot be overemphasized. Effective and efficient Board and 
committee operations are critical to the success of the Board’s oversight role. This requires that 
all Board members adequately prepare for, attend, and contribute to meetings of the committees 
to which they are assigned. 

Adherence to confidentiality obligations in conducting the business of the Board is also 



fundamental. Confidentiality required by law - such as that regarding closed meetings, medical 
information, or academic information - is basic. There can be no compromise of legally 
mandated confidentiality requirements, and no tolerance for violations. 

While not subject to legally-mandated confidentiality requirements, other matters come 
before the Board where premature disclosure can have a negative impact on the effective 
operations of the Department and Board oversight of those operations. For example, premature 
public discussion of fund-raising programs or plans can undermine those efforts. It is commonly 
understood that with Board membership comes the obligation to maintain discretion with respect 
to information that is disseminated to Board members. In the vast majority of cases this 
information eventually is disseminated to the public, so it is the premature disclosure of the 
information that can hinder or undermine the ability of the Department to discharge its duties 
effectively and efficiently. 

To exercise the authority to which it can legitimately lay claim, the Board must be 
engaged on the issues. It takes more than attending the seven Board meetings per year and 
various committee meetings. It takes developing a level of trust, so there are open exchanges of 
information and ideas. It takes a commitment to the best interests of the University. In an 
atmosphere of trust and openness, informed advice on the wide range of issues is welcomed by 
those with ultimate responsibility and accountability for the decisions. 

In the future, the Board chair will report to the University Committee if a Board member 
fails to adhere to confidentiality or misses an excessive number of committee or Board meetings. 

The Ad Hoc Self Study Committee met with several former Board chairs (dating back to 
1990), who reported on the contentious atmosphere that pervaded Board activities during their 
tenure. Those reports provided a helpful perspective. Given the visibility and importance of 
athletics, it may be that there will always be instances of contentiousness, as Board members and 
issues change. 

The Board strives for civility among its members, while encouraging the airing of 
different points of view. Differences are almost always resolved within the Board in the regular 
course of business. Occasionally, as was recently the case, a special Board committee, the Ad 
Hoc Self Study Committee, is created to address such issues. It is possible that instances could 
arise where it is necessary to resort to resources outside the Board to resolve differences; the 
Board chair will consult with the University Committee when that appears to be the case. 

The ad hoc committee report recommended adopting a policy speaking to several matters 
related to the role of a Board member. Attached is Appendix A - Statement Of Expectations Of 
Board Members. 

The Board is in the process of identifying policies referred to in this document or 
otherwise adopted by the Board. They will be reconsidered and redrafted as necessary, and will 
be made readily available through several means, including posting on the Department web site. 

The role of the Faculty Athletic Representatives 

The two Faculty Athletic Representatives [Faculty Reps] are required to be Board 
members. The Faculty Reps are appointed by the Chancellor in consultation with the University 
Committee and the Athletic Director and represent the University within the NCAA, Big Ten and 
WCHA governance structures. Their roles vary somewhat, according to venue, but the emphasis 
of their work is on academic standards and student well being. 



While the work of the Faculty Reps is not particularly visible, it is important because they 
represent this University in venues that vitally effect athletics and the reputation of this 
institution. 

Historically, the chair of the Board serves as one Faculty Rep and one other Board 
member serves as the other. Though there is no requirement that two be appointed, the shared 
duties arrangement at UW-Madison has worked well for the most part. 

The Faculty Reps report to the Board at every meeting about developments at the 
conference and NCAA, and meet with the Chancellor periodically to discuss relevant issues. The 
Ad Hoc Committee concluded that the practice of appointing the Board Chair as one Faculty 
Athletic Representative is desirable and should be continued. 

Conclusion 

The Board believes that the way it functions, as described in this report, fully complies 
with its responsibilities under the framework provided by the Wisconsin Statutes, UW System 
Rules, NCAA and conference rules, and FPP 6.26. To the extent that these legal authorities are 
subject to differing interpretations, the law requires that primacy be given to the statutes. The 
faculty authority over athletics as expressed in Faculty Policies and Procedures needs to be read 
in the context of current state law and UW System rules. 

Endnotes 

1. UWS 1.03 Department. "Department" means a group of faculty members recognized by the faculty 
and chancellor of the institution, and the board of regents, as dealing with a common field of knowledge 
or as having a common or closely related disciplinary or interdisciplinary interest. 

2. Wis. Star. § 36.09 Responsibilities. (1) THE BOARD OF REGENTS. 
(a) The primary responsibility for governance of the system shall be vested in the board which 
shall enact policies and promulgate rules for governing the system... 

3. Wis. Star. § 36.09 Responsibilities. (1) THE BOARD OF REGENTS. 

i~) The board shall appoint a president of the system; a chancellor for each institution;... 

4. Wis. Stat. § 36.09 Responsibilities. (1) THE BOARD OF REGENTS. 

i~)’The board shall delegate to each chancellor the necessary authority for the administration and 
operation of the institution within the policies and guidelines established by the board. The 
board may also delegate or rescind other authority to chancellors, committees of the board, 
administrative officers, members of the faculty and student or such other groups as it deems 
appropriate. 

5. Wis. Stat. § 36.09 Responsibilities. 

(3) THE CHANCELLORS. 
(a) The chancellors shall be the executive heads of their respective faculties and institutions and 
shall be vested with the responsibility of administering board policies under the coordinating 
direction of the president and be accountable and report to the president and the board on the 
operation and administration of their institutions. Subject to board policy the chancellors of the 
institutions in consultation with their faculties shall be responsible for designing curricula and 



setting degree requirements; determining academic standards and establishing grading systems; 
defining and administering institutional standards for faculty peer evaluation and screening 
candidates for appointment, promotion and tenure; recommending individual merit increases; 
administering associated auxiliary services; and administering all funds, from whatever source, 
allocated, generated or intended for use of their institutions. 

6. NCAA Fundamental Policy 13.2 Obligations of Member Institutions. Legislation governing the 
conduct of intercollegiate athletics programs of member institutions shall apply to basic athletics issues 
such as admissions, financial aid, eligibility and recruiting. Member institutions shall be obligated to 
apply and enforce this legislation, and the enforcement procedures of the Association shall be applied to 
an institution when it fails to fulfill this obligation. 

7. NCAA Principle Of Institutional Control and Responsibility 2.1.1 Responsibility for 
Control. 

8. NCAA Principle 6.01.1 Institutional Control. 

9. NCAA Principle 6.1.1 President or Chancellor. 

10. NCAA Principle 6.1.2 Athletic Board. A board in control of athletics or an athletics advisory 
board, which has responsibility for advising or establishing athletics policies and making policy 
decisions, is not required. However, if such a board exists, it must conform to the following provisions. 

6.1.2.1 Composition. Administration and!or ~aculty staff members shall constitute at 
least a majority of the board in control of athletics or an athletics advisory board, 
irrespective of the president or chancellor’s responsibility and authority or whether the 
athletics department is financed in who or in part by student fees .... 

1 1. Big Ten Conference Principle 4 Institutional Responsibility. 

12. Big Ten Conference Principle 5 Presidential Authority and Faculty Control. 

13. See §36.09(3)(a), Wis. Stats., note 5, above. 

14. Big Ten Conference Principle 1 Academic Priori~. 
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6.26. ATHLETIC BOARD. 

A. MEMBERSHIP. The Athletic Board consists of the following members: 

Twelve members of the university faculty, as defined in 1.02.A. of Faculty 
Poficies and Procedures, who shall have one vote each and shall be 
appointed by the University Committee after consultation with and 
approval of the chancellor. 

Two members of the academic staff, who shall have one vote each and shall 
be appointed by the Academic Staff Executive Committee after 
consultation with and approval of the chancellor. 

Four alumni each with one vote who shall be appointed by the Wisconsin 
Alumni Association after consultation with the chancellor and the Chair of 
the Athletic Board. 

Three student memberships with one vote each. Two shall be held by students 
selected by the organization representing UW-Madison students; one shall 
be shared by two students elected by the organization representing UW- 
Madison student athletes. Of the two student athletes, one shall be a 
member of a women’s team and one a member of a men’s team. 

One non-voting representative of the Division of Recreational Sports. 

B. TENURE OF APPOINTMENTS. 

1. The academic staff and faculty members shall serve four-year terms and may 
be reappointed for one additional four-year term. Faculty representatives 
to the NCAA, the Big Ten and Western Collegiate Hockey Association and 
other faculty members of the Athletic Board performing extraordinary 
responsibilities may be appointed on an annual basis beyond two four- 
year terms. The terms of faculty members shall be staggered. A faculty or 
academic staff member who takes a leave of one year or less during a 
four-year term may serve out the remainder of his or her term, if any, upon 
returning to university service. Temporary replacements of faculty 
members shall be appointed by the University Committee in consultation 
with and approval of the chancellor. Temporary replacements of the 
academic staff member shall be appointed by the Academic Staff 
Executive Committee in consultation with and approval of the chancellor. 

Alumni members shall serve four-year terms and may not be reappointed. 
Their appointments shall be staggered. 

3. Student members shall serve one-year terms and may be reappointed. 



SELECTION OF THE CHAIR OF THE BOARD AND OF FACULTY 
REPRESENTATIVES TO INTERCOLLEGIATE ATHLETIC ORGANIZATIONS. 
The chair of the Athletic Board and the university’s faculty representatives to the 
NCAA, the Big Ten and the Western Collegiate Hockey Association shall be 
faculty members of the Board and shall be selected by the chancellor in 
consultation with the University Committee. 

FUNCTIONS. The Athletic Board exercises the authority of the faculty over 
intercollegiate athletics, subject to the review, direction and control of the Faculty 
Senate and of the faculty itself. The Athletic Board has the responsibility and 
authority to take all action appropriate to the supervision of the intercollegiate 
athletic program, including but not limited to the following: 

establishing and implementing academic and other eligibility standards for 
recruitment of student athletes; 

establishing and implementing academic standards, such as grade point and 
class attendance, and other requirements for participation in 
intercollegiate athletics; 

overseeing the Division of Intercollegiate Athletics’ systems for providing 
student athletes with academic services, and monitoring the academic 
progress of student athletes; 

establishing and implementing policies on equity and nondiscrimination; 

reviewing and approving schedules for athletic events, including participation in 
all postseason events; 

participating actively in the search-and-screen process for head coaches and 
senior departmental administrators; approving the employment contracts 
of such persons. The Board initiates personnel recommendations, which 
are subject to the approval of the chancellor and the Board of Regents; if 
such recommendations are disapproved, the authority to make further 
recommendations reverts to the Athletic Board; 

setting criteria to be applied in evaluating the performance of Division of 
Intercollegiate Athletics staff; reviewing and approving the evaluations of 
head coaches and senior departmental administrators and approving their 
contract renewals; 

approving awards and prizes; 

setting policy for and approval of uses of Division of Intercollegiate Athletics 
facilities; 



10. participating actively in the development of fiscally responsible departmental 
budgets and approving them for recommendation to the chancellor; 

11. approving prices and policies for tickets for Division of Intercollegiate Athletics 
events; 

12. monitoring compliance with all rules and regulations of the NCAA, Big Ten and 
WCHA; reviewing and approving petitions to the NCAA, Big Ten, and 
WCHA; taking appropriate action on proposed legislation by the NCAA, 
Big Ten and WCHA; certifying to the NCAA, Big Ten and WCHA 
compliance with their eligibility requirements. 

E. REPORTS TO THE FACULTY SENATE AND THE UNIVERSITY COMMITTEE. 

The Board shall report annually to the Faculty Senate. 

The Board shall report any proposed changes in Athletic Board Policies and 
Procedures and any contemplated action that would be an exception to 
Board Policies and Procedures to the University Committee and the 
chancellor. 

If a matter has been reported to the University Committee as provided above, and if the 
University Committee so requests, the Board shall postpone action or implementation 
relating to the matter pending consideration and action by the University Committee 
and, if the University Committee so decides, by the Faculty Senate. 



From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 
Dale Bjofling <bjofling@VETMED.WISC.EDU> 

Friday, January 10, 2014 12:49 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Re: Athletics Council Best Practices 

My apologies. Intended to respond only to Michael. 

Dale E. Bjorling, DVM, MS 

Associate Dean for Research & Graduate Training 

School of Veterinary Medicine 

The University of Wisconsin 

2015 Linden Drive 

Madison, WI 53706 

Tel: 608-263-1008 

Fax: 608-265-6748 

This transmission may contain confidential or privileged information. Use of this information by anyone other than the intended recipient is not authorized 

and may be unlawful. If you receive this in error, please inform the sender and remove any record of this message. Transmissions cannot be guaranteed to 

be secure or error-free as information could be intercepted, arrive late, or be incomplete. Neither the sender nor the University of Wisconsin-Madison 

accepts liability for any errors or omissions in content that arise as a result of this transmission. E-mail communications with the University of Wisconsin 

may be considered public information. 

From: Michael Clement 
Sent: Friday, January 10, 2014 9:35 AM 
To: DIV- 1A- FA RS- LIS~F(.~ LIS]~SERV. BU FFALO. EDU 
Subject: Athletics Council Best Practices 

Hello Fellow FARS, 

I am the Faculty Athletics Representative for the University of Texas. My colleagues on the Athletics Council here have asked me to gather information about 

Athletics Council best practices. If you know if any information pertaining to this topic I would greatly appreciate your forwarding that information to me. I am 

happy to share what I learn with the group. Thank you. 

Kind regards, 

Michael Clement 

University of Texas at Austin 



From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 
Fink, Joseph ~fink@UKY.EDU> 

Friday, January 10, 2014 1:02 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Re: Athletics Council Bes~t Practices 

Kentucky Phm-~t;ac~t~ &~a~cJatio~ Prot~ssor of L, eaderaI~Jp 

Umve~ib’ of Ket;tuck?’ College oi" 

789 Set, h; Limestone Sweet (S~Jte 292) 

LexJng~o*~, KY ~0536-059d 

859/2~ 8-~515 

F~m: Division 1A FAR List Sere [maiI~:DN-1A-FARS-kIST@kISTSERV.BOF~ALO.EDO] On Behaff ~ Dale Norlin~ 
Sent: Friday, Janua~ 10, 2014 12:49 PN 
To: DN- 1A- FARS- kI~@ LIS~ERV. BU FFALO. gDO 
Subject: Re: Athletics Council Best Practices 
My a~olog~es. Intended to res~ond only to Michael. 

Dale E. Bjorling, DVM, MS 

Associate Dean for Research & Graduate Training 

School of Veterinary Medicine 

The University of Wisconsin 

2015 Linden Drive 

Madison, WI 53706 

Tel: 608-263-1008 

Fax: 608-265-6748 

TNs transmission may contain confidential or orivileged information. Use of this information bg anyone other than the intended recioient is not authorized 

and may be unlawful If you receive this in error, ~[ease inform the sender and remove any record of this message. Transmissions cannot be guaranteed to 

be secure or error-free as information could be intercepted, arrive late, or be incomplete. Neither the sender nor the University of Wisconsin-Madison 

acce~ts liability for any errors or omissions in content that arise as a result of this transmission. ~-mail communications w~th the University of Wisconsin 

may be considered DuNic ~nformation. 
From: 

Subject: Athletics Council Best Practices 
Hello Fellow FARS, 
I am the Faculty Athletics Representative for the University of Texas. My colleagues on the Athletics Council here have asked me to gather information about 
Athletics Council best practices. If you know if any information pertaining to this topic I would greatly appreciate your forwarding that information to me. I am 
happy to share what I learn with the group. Thank you. 
Kind regards, 
Michael Clement 
University of Texas at Austin 



From: 

Sent: 

To: 

Subject: 

Division 3-A FAR List Serve <DIV-3-A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Regimbal, Celia L. <Celia.RegimbaI@UTOLEDO.EDU> 

Friday, January 3-0, 203_4 4:47 PM 

DIV-3-A-FARS-LIST@ LISTSERV.BUFFALO.EDU 

Re: Athletics Council Best Practices 

I agree with Joseph, thanks 

From: Dale Bjorling <bjorling@VETMED.WISC.EDU> 

Reply-To: Division :1A FAR List Serve <DIV-:1A-FARS-LIST@LISTSERWBUFFALO.EDU> 

Date: Friday, January :10, 20:14:12:44 PM 

To: "DIV--:1A-FARS--LIST@LISTSERV.BU FFALO~EDU" <DIV--:1A- FARS-.LIST@LISTSERV.BU FFALO.EDU> 

Subject: Re: Athletics Council Best Practices 

Michael - l’m currently Chair of the Athletic Board at the University of Wisconsin. We’ve done a considerable amount of navel-gazing over the past 5 years, and l’ve attached 

this. 

Creation of the AB and description of its role is part of Faculty Policies & Procedures, and I attached the relevant section of the document (FP&P Athletic Board). As you can 

imagine, the interpretation of this is highly individual, and since there are roughly 2,500 faculty at UW, we have at least 2,300 opinions (assuming 200 totally apathetic 

individuals). 

The Athletic Board did its own self-evaluation, and I attached 2 documents reporting the results of this {Ad Hoc Report and Athletic Board Role). Some of the more disgruntled 

faculty (including former members of the AB) pushed the Faculty Senate to launch a study alleging that the AB was not performing its duties in a manner consistent with FP&P. 

I attached the final report (Clayton Report) that basically says things were fine and made some minor recommendations that we have adopted. 

The AB has committees: Academics and Compliance; Finance, Facilities, and Operations; Equity, Diversity, and Student Welfare; and Personnel. A majority of the work is 

actually done by committees (all members of the board are invited to attend committee meetings whether they are formally appointed to the committee or not). 

Recommendations of the committees are then discussed and voted on (if necessary) at Board meetings. Press typically attend the Board meetings but infrequently attend 

committee meetings other than Finance and Personnel, and most of the Personnel business is conducted in closed session. This system has served us well. 

When I first joined in the Board in 2005, I would characterize the relationship between the Board and the Athletic Department as - in varying degrees - suspicious, hostile, and 

adversariaL Through the diligent efforts of the person who preceded me as Chair and through my efforts to continue (and expand where possible) these strategies, the 

relationship has dramatically improved. However, we always walk a fine line between faculty perceptions of the role of athletics on campus and the objectives of the Athletic 

Department. I think it all boils down to trusL If the Department doesn’t feel that you will use information they provide in a negative or inappropriate manner, and if the Board 

feels that the Athletic Department is forthcoming and provides an opportunity to discuss issues in advance of final decisions, things go well. If trust on either side is eroded 

(easily done), things tend to go sideways. 

Good luck with your efforts. Please let me know if you need anything else from me. 

Best regards, 

Dale 

BTW - Feel free to crib or use anything that may be helpful to you and your colleagues. No copyright issues. 

Dale E. Bjorling, DVM, MS 

Associate Dean for Research & Graduate Training 

School of Veterinary Medicine 

The University of Wisconsin 

20~.5 Linden Drive 

Madison, W153706 

Tel: 608-263-1008 

Fax: 608-265-6748 

This transmission may contain confidential or privileged information. Use of this information by anyone other than the intended recipient is not authorized and may be 

unlawful. If you receive this in error, please inform the sender and remove any record of this message. Transmissions cannot be guaranteed to be secure or error-free as 

information could be intercepted, arrive late, or be incomplete. Neither the sender nor the University of Wisconsin-Madison accepts liability for any errors or omissions in 

content that arise as a result of this transmission. E-mail communications with the University of Wisconsin may be considered public informatiom 

From: Michael Clement 
Sent; Friday, January :[0, 2014- 9:35 AM 

To-" DIV- ~.A- FARS- LIST@ L3[STSERV. BU FFALO. EDU 
Subject-" Athletics Council Best Practices 

Hello Fellow FARS, 

I am the Faculty Athletics Representative for the University of Texas. My colleagues on the Athletics Council here have asked me to gather information about 

Athletics Council best practices. If you know if any information pertaining to this topic I would greatly appreciate your forwarding that information to me. I am 

happy to share what I learn with the group. Thank you. 

Kind regards, 

Michael Clement 

University of Texas at Austin 



From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 
Shannon, Brian <BRIAN.SHANNON@TTU.EDU> 

Friday, January 10, 2014 4:49 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Documents of Interest to FARs 

Colleagues: 
Here are some links from Bob Jacobsen, the FAR at Cal-Berkeley, which you will likely find to be of g~:eat interest as FARs: 
http://cshe.berkeley.edu/publication s/man agemen t-mtercollegiate-athletics-uc- berkeley-turning-points- and-con sequences 
http: / inewscen ter.berkele~;.edn.iwp- conten t/uploads/2013 / 11/AcademicPer formanceb’acts--2013-11-18, pdf 

Thanks m Bob, and I hope m see many of you at next week’s convengon m San Diego~ 
Brian 
Brian Shannon 

Te~.as Tech FAR 

President, 1A FAR 



From: 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <putallaz@duke.edu;, 

Sunday, Janualy 12, 2014 9:35 AM 

Robert Taggart (robert.tagga~:bc.edu); ’Carolyn CallaJmn (cmc@virginia.edu)’; Nick Hadley <hadley@umd.edu>; Larry Killough 

(larry@vt.edu); Sam Pardue (slpposc@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edu>; ’carmicha~wfu.edu (cannicha@~x4"u.edu)’; 

Janie Hodge <HODGE@clemson.e&~>; Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Perrewe, Pamela <pperrewe@cob.fsu.edu>; 

Ma~dn P. Dawldns (mdawkin@mimni.edu); saa01 @pitt.edu; tnjwasyle@max-a, ell.ss~.edu; Tficia Bellia (pbellia@nd.edu); Elaine Wise 

(eomse0 l@louis~’ille.edu) 

I:W: More ~e Governance from the Chronicle 

And the second, from B~’ian Shannon, Martha 

From: Shannon, Brian [mailto:BRIAN.SHANNON@ttu.edu] 
Sent: Saturday, January 11, 2014 12:32 PM 
To: jpotutol@unl.edu; adavey@ncaa.org; Dickman, Diane; kyurk@ncaa.org; Dennis.Phillips@usm.edu; Tumer@agecon.msstate.edu; fegreen@troy.edu; 
jatwood@buffalo.edu; Martha Putallaz, Ph.D.; Moore, Nelinda; bruno.l@osu.edu; David Clough; david.szymanski@uc.edu; diann@uN.edu; billy.campsey@sjsu.edu; Nike 
Rogers (Baylor); michael.clement@mccombs.utexas.edu; Damphousse, Kelly R.; meredith.hamilton@okstate.edu; Be Stoney (bstoney@ksu.edu); ’day@iastate.edu’; Keri 
Boyce; david@bigl2sports.com; Rhonda Hatcher (r.hatcher@tcu.edu); neelyj@wvuhealthcare.com; smwilliams@ku.edu 
Subject: More re Governance from the Chronicle 
January 10, 2014 by Brad Wolverton 

http~ //chr~nic~e~c~m/bl~gs/p~ayers/ncaa~g~vernance~pr~p~sal-pr~mpts-mix-~f-reacti~ns/34~99 

NCAA Governance Proposal Prompts Mix of Reactions 

How much change is coming to the NCAA? A 14-page document the association distributed on Thursday provides a peek at some of the ways its Division I governance system 
could look different one day. 
We’ve heard many of the ideas before, including a push to give the wealthiest five leagues more autonomy and provide athletic directors throughout Division I more voice in 
governing the system. 
But the document describes some of those changes in more detail than I’ve seen before, offering a window into the NCAA’s governance dialogue that has taken center stage in 

recent months. 
The proposal, which I describe in more detail here~ is still in draft form. But it prompted a mix of reactions from people in and around big-time college sports. 
Brian D. Shannon--a law professor at Texas Tech University and president of IA FAR, an association of faculty athletics representatives at the highest NCAA level--said he was 
pleased that the document was organized around governing principles such as athlete well-being and academic rigor, maintaining a clear focus on higher education. 
He was also happy that athletic directors and faculty reps have the potential to gain rule-making authority that would be ’h~ront and center" in a proposed new governing body. 
He noted several mentions of the board’s potential new power to prevent as many overrides of rules by lower-resource institutions. 
How that might work out is unclear, but he believes the board needs some ability to make decisions that are not subject to rollback. 
"If you keep the same override process as now, then certain policy decisions would still face that challenge on a routine basis," he said in an interview. "There’s a recognition 
that we have to alter that to get some new policies to move forward." 
Others viewed the proposed changes as mere "tinkers"to the NCAA’s byzantine governing structure. 
The proposal would give poorer institutions a bit more of a voice, but not any more power--"and probably less," said Welch Suggs, an associate professor of journalism at the 
University of Georgia and a longtime observer of the NCAA. 
He saw the document as preserving the fundamental principles of the NCAA but allowing the colleges that want to operate their programs like corporations more leeway to do 

SO. 

’qhis could end up reducing the pressure on schools outside the Big 5 to increase salaries and hire more staff," he said in an email. "It makes clear that the Big 5 is one 
employment market and the rest of DI another, but I’m not sure." 



FFom: 

Sent: 

To: 

Subject: 

Lewis, Ken <kwlewis@wcsr.com> 

Thursday, January. 16, 2014 9:47 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

Apple’s Cha~er Change re: Diversity 

Lissa, 
[ hope you are well and that you. Adam and family had a great holiday season. Below is a [ink to an article about Apple’s amendment of its charter to address its 

lack of diversity. [t is nice to see institutional investors take up this effort. This brings to mind the South African divestment movement during my college and law 

school days (perhaps, because I just saw the Mande[a movie). The marriage of enlightenment and investor activism can create change in seemingly intractable 

problems. It will be interesting to see what effect this change in charter will have. 

h ttp ://www.th ewi re .co m/tech n ol o gy/2014/O:l/a p p l e-pie d g e s-co n sid e r-p u tti n g-wo m e n-a n d-m in o r i ties-its-boa rd/3567 

All the best, Ken 
~’, i..~v,:i~; I ’~":~ri!~r I Womble Carlyle Sandrid~te & R~ce, LLP 

25:~0 M,:,~k.~a~; ~.~:-~w~. ~ 5~t~ 400 ~ D~:~;m ~ NC. 

kwlew~s~csr.com ~: ~.wcsr.com 

www.wcsr.comilawyer~!kennethd ewi~ 



FFom: 

Sent: 

To: 

Subject: 

Attach: 

Laura Bingham <laura.bingham@newportboardgroup.com> 

Thursday, Janua~ 16, 2014 9:16 PM 

Broome, Lissa L <lbroome@emaJl.uuc.edu>; ’jim@goodwinsearch.com’; henw.oehma~u@Tt.com 

[,aura Bingham <Iaura.bingham@newpordx~ardgroup.com> 

Draft #6 NC Private Co Survey questions 

NC Private Company Board Survey - Draft #6.docx 

Here are the edits since our 1/16 call. Henry, I was reluctant to add to your chart for fear of losing the whole thing, so please insert your edits in this draft. 

I believe the next step is Henry ge~ng endorsement of GT. Should we plan another call for next week, perhaps Jan 23 or 24? 

FYI - Met Michelle Tartalio, co-founder today of Enlight Research, an research group focusing on serving outside board directors, mainly for life sciences and 

consumer companies. She has been interviewing board directors, interacting with NACD and other sources and getting some traction around providing 

independent (from management) custom research/analysis/trend data serves for directors, www.enlightresearch.com 

Best, Laura 

Laura N~gham 

Partner 

Newport Board Group LLC 

Ra::eigh; NC 

Direct 9].9o571~9920 

Laura.B[nBha m@NewportBoardG~oup.com 

www.Newpo~BoardGroup.com 

[ ::.~.:: Description: ,etim2.png        ] 

Board Directors - Executive Leaders - Board N CEO Advisors 



North Carolina Private Company Board Survey 
Draft #6 - as of 1/16/14, includes LissaiLauraiJim edits 

This survey is being conducted by the UNC School of Law Director Diversity Initiative in association 

with Grant Thornton, LLC; the Newport Board Group, LLC; and Goodwin Executive Search. Its 

purpose is to provide benchmarking data for private companies in North Carolina on corporate 

board governance practices, board director selection, and director compensation. We believe that 

this is the first survey collecting this information strictly from private companies in North Carolina. 

The survey consists of 19 questions. All individual responses will be held in the strictest confidence 

and not identified by company, although survey results will be aggregated and may also be reported 

by sub-groups (e.g., by company revenue or industry segment). If your company participates in this 

survey, you will receive a complete report of the survey results. Please direct any questions to Lissa 

Broome, UNC School of Law, lbroome@emaiLunc.edu; 919-962-7066. Thankyou. 

How is your Company owned? 

a. Family 

b. Founder(s) 
c. Private investors 

d. Private Equity 

e. Combination/Other: 

Which 

a. 
b. 
C. 

d. 
e, 

f. 
g. 
h. 
i. 

industry segment most closely describes the company’s business? 
Manufacturing 
Materials 
Information technology 
Life Sciences/Biotechnology 
Transportation/Logistics 
Financial services 
Health care 
Consumer retail 
Other: 

3. Company revenue? 
a. <$50 million 
b, $50 million - <$100 million 
c. $100 million - $250 million 
d. $250 million- <$500 million 
e. >$500 million 

4. What is the size of your Board? 

5. What is the length of term(s) of Board directors? 

For purposes of subsequent questions, "outside" directors means non-family, 
non-emplqvee and non-_former emplqvee: 

Make-up of the Board 
a. Number of"outside" directors 
b. Number of management ("insiders") directors 



Number of board meetings per year 

Committees of the Board; indicate all that apply 

a. Audit 
b. Compensation 

c, Nominating/Governance 

d, Executive 

e, Finance 
f, Strategy/Strategic planning 

g. Risk oversight 

h, Ethics/Compliance 

i. Technology 
j. Other 

Select 

a, 

b. 

C, 

d, 

e, 

f. 

g, 
h, 

i. 
j. 
k. 

1. 

m. 

top 5 Board priorities reflected in board meeting agenda items 
Strategic planning 

Corporate performance/valuation 
Leadership Succession planning 

Executive compensation 
Financial oversight 
Executive talent development/management 

Board effectiveness 
Risk oversight 

Director recruitment 

Corporate social responsibility 
Information management security 

Shareholder/family/owner relations 

Other 

10, Select 

a. 

b, 

C. 

d. 

e, 

f. 

Select 

a, 

b. 

C. 

d. 

e. 

f. 

g. 
h, 

i. 
j. 
k. 

3 primary means of identifying candidates as board directors 
Personal networks of current board members 

Nominee by a board committee 

Stakeholder suggestion 
Search firm 

Directors’ Registries 

Other 

5 most important attributes/experience in selecting new directors 
Leadership experience 

Financial expertise 

Specific industry experience 
Strategic planning experience 

International experience 
Marketing/Sales/Product positioning 

Risk analysis 

Information technology experience 
Government relations experience 

Human resources experience 
Legal expertise 



1. Other 

12. For those items selected in #11, note if they arise from an identified board 

gap analysis or as a general replacement for a departing director’s expertise 

a. Gap analysis identified need 
b. Replacing departing expertise/experience 

c. Other 

13. Number of women board directors 

14. Has the number of women board directors increased or decreased in the past 

3 years? 
a. Increased 
b. Decreased 

c. No change 

15. Number of minority board directors 

16. Has the number of minority board directors increased or decreased in the 

past 3 years7 
a. Increased 
b. Decreased 

c. No change 

17. List forms of board directors compensation 
Form 

How are board members compensated? Yes No 

Annual Retainer 

Board Mee~ng Fee 

Committee Meeting Fee 

Are there additional board compensation factors? 

Separate Board Chair Fee 

Separate Committee Chair Fee 

Supplemental Fee for Audit Committee 

Supplemental Fee for Compensation Committee 

Other Supplemental Fees 

Henry adding, Special meeting/telephone/videoconferencin9 meeting fees 

(Cash/Equity/Perquisites and 

Benefits) Amount 

18. Are Board evaluations conducted periodically? Yes __ No __ 

19. Does the Board use non-director, outside advisors? Yes __ No __ 

Type(s)/Explain 



From: 

Sent: 

To: 

Subject: 

Morgan Lems Info <~publications~morgmflewis.info~ 

Friday, January 17, 2014 3:36 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Federal Reserve Revisits FttC Commodities and Merchant Breaking Activities 

~ederal ~eserve Revisits FHC Co~modities an~ ~erchant Banking Activities 
New advanced notice of proposed rulemaking requests public comments on physical commodities activities and merchant banking 

investments of financial holding companies. 

Dow~ oad th~s L;~wF~s~ ~s a PDF > 



From: 

Sent: 

To: 

Subject: 

Robert Eno <eno@indiana.edu> 

Tuesday, January 21, 2014 2:12 PM 

kcs@clemson.edu; socolar@phy.duke.edu; franzoni@duke.edu; tyson@cs.fsu.edu; 
Boxill, Jan <JMBOXlLL@email.unc.edu>; Broome, Lissa L 
<lbroome@email.unc.edu>; ckennedy@wfu.edu; albrecht@wfu.edu 

Reminder on COlA concussion questionnaire 

Dear Colleagues, 

I’m following up with a brief reminder from the Steering Committee of the Coalition on Intercollegiate 
Athletics (COLA), about its request to COlA member senates to consider learning about campus administrative 
policies and procedures concerning sports-related concussions, and conveying some basic information to COLA. 
Our goal is to aggregate this information and work with the NCAA to develop better awareness of current and 
best administrative practices regarding concussions, in order to assist senates wishing to play a constructive role 
and to facilitate inter-campus communication on this student safety issue. 

In our original request, sent in early December, we provided a model questionnaire and asked that, if possible, 
responses be conveyed to COlA by February 3, which is now about two weeks away. That will provide us time 
to collate data for discussion at our annual meeting, scheduled for February 28 - March 2 in Tampa, where we 
will be j oined by the NCAA’s Chief Medical Officer, Dr. Brian Hainline. We have received some responses 
already, for which we are very grateful, but we thought sending a reminder might be helpful. 

If your senate is not able to convey a response by February 3, we will welcome one whenever possible. If your 
senate would prefer not to convey information, we hope it will nevertheless consider consulting with the 
campus athletics department to become informed about what procedures are currently in place. 

Once again, I’m including below a list of COIA member senate chairs and continuing representatives in the 
ACC conference, in case you would like to discuss this or other issues. 

If you have any questions about this COlA initiative, I’ll be happy to do my best to answer them. 

Best wishes, 
Bob Eno 
Indiana University 
COIA Subcommittee on Concussions 

COlA Member Senate Chairs / COlA Representatives, ACC, 2013-14 

Clemson: Kelly Smith kcs@clemson.edu 
Duke: Josh Socolar socolar@ph¥.duke.edu / Linda Franzoni franzoni@duke.edu 
Florida State: Gary Tyson tyson@cs.fsu.edu 
North Carolina: Jan Boxill jmboxill~email.unc.edu / Lissa Broome lbroome~email.unc.edu 
Wake Forest: Hank Kennedy ckennedv~wfu.edu / Jane Albrecht albrecht~wfu.edu 



Fl’om: 

Sent: 

To: 

Subject: 

hhasl- kelchner@businessmo.com 

Tuesday, January. 21, 2014 3:30 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Interesting article re: women on boards 

Hi Lissa! 

Hope you’re doing ~vell! 

Just saw- this alticle titled: "More Women on Corporate Boards, But Shy of 
20% Goal" http :/?oit 1g/1 erY’VUr and thought you might find it interesting 
(if you haven’t seen it already). 

best regards, 

Hanna 

Hanna Hasl-Kelchner, The No Nonsense Law3~er 
Founder and CEO 

Business M.O., LLC and Legal Leverage® Academy 
179 E. Franklin Street, #54 
Chapel Hill, NC 27514 
phune: 919-636-9677 
http ://nononsenselawver cure 
http:i/nununsense~eneralcounsel.c om 



From: 

Sent: 

To: 

Sub,jeer: 

Attach: 

Robert Eno <eno@indiana.edu> 

Tuesday, Janua~ 21, 2014 4:32 PIvl 

eno@indiaJm.edu 

COIA!s concussion queslionnaire 

Sports- Related Concussion Ques~tiomlaire.docx 

Dear Colleagues, 
I’m receiving so many requests to resend the COIA concussion questiomlaire that I’m jnst sending it along to all in tiffs message. I should have included it in my note earlier 

today. My apologies. 
Best, 
Bob Eno 



Sports-Related Concussion Questionnaire 
December, 2013 

1. Do we rely on the NC~IA Sports Medicine Handbook as the best practice guide for managing 
sports-related concussion? 

a. If not, why not? 
b. Do we utilize any supplemental best practice guides? 
c. Do we have a formal baseline assessment pre-season? 

2. Is the designated Team Physician(s) responsible for formulating program-wide policy on sports 
related concussion? 

a. If not, why not? 
b. If not, then who is responsible? 

3. Do we follow the NCAA Sports Medicine Handbook’s "Best Practices for a Concussion 
Management Plan" with regard to coaches? 

a. What education and training about sports-related concussion is required for coaches? 
b Who ensures that coaches receive this education? 
c. Do we educate all coaches, or only coaches involved in contact-collision sports? 

4. What type of education is provided to student-athletes pre-season? 
a. What is the communication protocol for student-athletes and parents post-concussion? 

5. Who evaluates student-athletes suspected of having a sports-related concussion, both during and 
after competitions? 

a. Do these individuals have documented sports-related concussion training? 

6. Who is responsible for monitoring student-athletes who have suffered sports-related concussions? 

7. Do we follow the return-to-play protocol in the NCAA Sports Medicine Handbook? 
a. Do we have a return-to-classroom protocol for student-athletes who suffer sports- 

related concussion? 

8. Is our electronic medical record/database for sports-related concussion (and other 
inj uries/illnesses) connected to Datalys? 

a. If not, why not? 

9. Do we utilize any helmet-sensor or skull-bases sensor devices for monitoring the quantity and 
quality of head hits in football practice and games? 

a. Do we utilize sensors in any other contact!collision sports? 

10. How do we monitor and assess our own performance in following program-wide policy? 
a. Specifically, how do we monitor that we follow the NCAA Concussion Policy and 

Legislation? 

The Coalition on Intercollegiate Athletics 
http://blogs.comm.psu.edu/thecoia/ 



From: 

Sent: 

To: 

Subject: 

Gayle Davis <gdavis@ncaa.org> 

Thursday, January 23, 2014 12:20 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

NCAA Division I Ovemde Period F~xpires Wednesday, March 19 

1-o vie:^; :~n onlh"~e \,e~-sion of this ernail, click 

Information regarding the NCAA Division I Ovemde Period for Legislative Actions, Comment 

Period and Amendment-to-Amendment Period is now available on the NCAA website on the 
Legislalive Issues and Actions page. The intbrmation may aJso be accessed by clicking on the 

t~llomng link: (You may need to cow and past the link into your Intemet browser if clicking on the 

link does not automatically connect you. 

Link for Information Reg~xding Ovemde, Comment and Amendmem-to-Amendment t eriods 

Please note this is file ordv noliticafion you will receive concernin~ this maflin~. 

You are receiving this e-mail message because you are listed as one of the recipients for this 

information (either lisled recipient or carbon copy recipient). 

[The e-mail addresses used for this distribution list were taken t~om the NCAA membership 
database and your institution should forward any corrections to the list to Michelle Vauglm 

(mvaughn@ncaa.org) with the NCAA academic and membership aJt~Jrs staDi 

Thank you. 



From: 

Sent: 

To: 

Subject: 

Attach: 

~live.unc.edu> 

Monday,.               3:02 PM 

Broome, Lissa L <lbroome@email.unc.edu> 

Debtor Rights Transfer Ability 

PastedGraphic- 1 .png 



From" 

Sent: 

To: 

Subject: 

Laura Bingham <laura.bingham@newportboardgroup.com> 

Wednesday, January 29, 2014 3:48 PM 

Broome, Lissa L <lbroome@emaJl.unc.edu>; ’jim@goodwinsearch.com’; henw.oehmam~@Tt.com 

RE: Draft #6 NC Private Co Survey questions 

All- might we get the survey ’on the street’ in the ne×t few weeks, and in time for results to be presented at the NC Bankers Association Bank Directors Assembly 

March ~? I have a presentation slob-and we’d be speaMng to D~rectors. Thanks, 

P~rtner 

Newpor~ go~rd Group LLC 

R[~==e~gb, NC 

D~rect 919,-571-,9920 

www,Newpo~goardGroup.com 

Board Directors - Executive Leaders = Board & CEO Advisors 

F~= Laura Bingham 
8ent~ Thursday, ~anuary 16, 201~ 9:16 P~ 
To~ Broome, Lissa L; ’jim@goodwinseaFch.com’; henry.oehmann@gtcom 
C¢I Laura Bingham 
SubjeCt~ Draft #6 NC Priva~ Co Su~ey questions 
HeFeaFetheeditss~nceouF1!16caH. HenFV’~waSFe~uctantt~addt~uFchaFtf~FfeaF~f~Sin~thewholeth~n~’s~pleaseinSeFt~uFeditsintNsdFa~ 
~ believe the next step is Henry 8e~n8 endorsement of GT. Should we plan another call for next week, perhaps Jan 2~ OF 24? 
FYI - Met Michelle TaFtalio, co-founder today of Enlisht Research, an research ~Foup focusin8 on seFv~n~ outsMe board directors, mainly for life sciences and 
consumer companies. She has been ~nteFviewin~ board directors, inteFact~n8 with NACD and other sources and 8ettin~ some traction around pFovidin~ 
independent (from manasement) custom research/analysis/trend data serves for directors, www.enl~tFeseaFch.com 
Best, Laura 
L~r~ 

Newport Bo~rd Gro~p LLC: 

Raleigh, NC 

O~rect 9i9-.571,-9920 
kaura,B[ngha m@ Newpo~BoardGroup,com 
www.Newpo~BoardGroup~com 

[ ::.~.:: Oescr’p"en: ’eth~2.rmg        ] 

Board D~recters - [xecutgve keaders - Board & C[O 



Fi~om¯ 

Sent: 

To: 

Cc: 

Subject: 

jim@goodwinsearch.com 

Wednesday, January 29, 2014 4:16 PM 

Laura Bingham <laura.bingham@newix~rtboa~cdgroup.com> 

Broome, Lissa L <lbroome@email.unc.edtr% henry.oehm~n@~t.com 

Re: Dra~ #6 NC Private Co Survey questions 

I’m satisfied ruth it as is. What’s the next step to getting it out? I honestly think getting reportable results by March 3 is optimistic. 

Jim 

Jim Fraser 

Vice President, Board Services 

Goodwin Executive Search 

(919) 6~9-:[477 

www,goodwinsea rch,com 

On Jan 29, 2014, at 3:48 PM, Lanra Bingham wrote: 

All --might we get the survey’on the street’ in the next few weeks, and in time for results to be presented at the NC Bankers Association Bank 

Dir~:_~ctors Ass~-:m~bJy M~rch 3? ~ have a pr’esent~tion sJo~ and we’d be spe~king to Directors. Thanks, 

Newpork Board Group LLC 

Rale~gi% NC 

D~rect 9].9~57~9920 

kaur a_Nnsham@New~ortgoardG ro up. co m 

<~mageOOl.png> 

Board Directors - Executive Leaders - Board & CEO Advisors 

Fmm: Laura Bingham 
Sent= Thursday, 3anuaFy 16, 2014 9:16 PH 
To~ Broome, Lissa L; ~im~goodwinsearch.com’; hemy.oehmann~gt.com 
Cc~ Laura Bingham 
Subject= Dra~ #6 NC Private Co Su~ey questions 
HeFe aFe the edits since OUF 1/16 call. HenFy, I was Feluctant to add to yOUF chaff fOF leaf Of losin~ the who~e thing, so please inseFt VOUF edits in this 
draft, 
I believe the next step is HenFy ge~ng endorsement of GT. Should we plan anotheF call fOF next week, peFhaps Jan 23 oF 24? 
FYI - ~et ~icheHe TBrtafio, co-foundeF today of Enlight ReseaFch, Bn FeseaFch gFoup focusing on seFvin~ outside boaFd directoFs, ~ainly fOF life 
sciences and consumeF companies. She has been inteFviewing boaFd diFeCtOFS, interacting with NACD and otheF SOUFCeS and getting some tFaction 
aFound pFoviding independent (fFom management) custom FeSeBFch!Bnalysis!tFend data SeFVeS fOF diFeCtOFS, www~eni~BhtFeSe~Fch~com 
Best, LBUFB 
Laura Bfngham 

Newpork Board Group LLC 

Raleigh, NC 

D{rect 9t9.57b.9920 

www.NewportBoardGroup.com 

<~mageOO:Lpng> 

Board ~ire¢tors 



From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Michael Clement <~MichaeI.Clement@MCCOMBS.UTEXAS.EDU> 

Thursday, January, 30, 2014 12:19 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

I~W: Athletics Council Best Practices 

Hetlo Fellow FARs, 

This is a second request for informatiom Thank you to those who have responded. If you know of any information regarding athletics council best practices or if 

you know of a good set of ~thle~:~cs cout~dl bylaws I wouM greatly appfe(:i~;t:e your forwarding that information ~:o me. I wHI send the ~nf.:?rm~tion I have co]le(:~:ed to 

the group next week, 

Thank 

Kind regards, 

M~chae] 

F~m~ Nichael Clement 
Sent~ ~riday, Janua~ [0, 2014 9:35 AN 
T~ ’DN- [A- FARS- LIST@LIS~ERV. BU FFALO. EDU’ 
Subjeet~ Athletics Council Best Practices 

Hello Fellow FARS, 

I am the Faculty Athletics Representative for the University of Texas. My colleagues on the Athletics Council here have asked me to gather information about 

Athletics Council best practices. If you know of any information pertaining to this topic I would greatly appreciate your forwarding that information to me. I am 

happy to share what I learn with the group. Thank you. 

Kind regards, 

Michael Clement 

University of Texas at Austin 



Dem:as~es 

From: D~v~s~o~a 1A FAR L~st 

Thursday, ~anuar~’ 

DtV-1A-FA~-L}:ST~L!~STSERV,B~FFALO,ED~ 

’D~V- IA-FARS-~ST@ILISTS EKV, BU:FFALO:, EDU~’ 



Policy Statement Number: PS-110 
Title/Topic: LSU ATHLETIC COUNCIL 
Effective Date: 8/2/2011 
Revision Number: PS110.R02 

LSU ATHLETIC COUNCIL 

PURPOSE 

In compliance with Section 1-3.3 of the Bylaws and Regulations of the Louisiana State 
University Board of Supervisors, this policy statement establishes the membership, terms of 
office, voting and bylaws, and functions of the Athletic Council at Louisiana State University. 

GENERAL POLICY 

I. Establishment. As the Chief Executive Officer at Louisiana State University, the Chancellor 
has clear and direct oversight of the Athletic Department and its programs. The Athletic Council 
is established to make recommendations to the Chancellor concerning the specific areas 
outlined in the functions section of this policy statement, as well as to advise the Chancellor on 
any issue or activity he/she may request. In general terms, the purpose of the Athletic Council is 
to support the welfare of the student athlete, protect institutional integrity, and insure compliance 
with NCAA and SEC rules concerning academics. By virtue of its responsibility and the 
thoughtfulness of its actions, the Athletic Council should play a central and influential role in the 
governance of athletics at Louisiana State University. 

I1. Membership*. The Athletic Council shall consist of 13 voting members and up to 4 non- 
voting members. In appointing individuals to serve on the Athletic Council, the Chancellor shall 
consult with appropriate constituencies such as the Faculty Senate, Staff Senate, Student 
Government, and the governing boards of the affiliated support organizations. The faculty 
members, including the Faculty Athletic Representative (FAR), will be appointed by the 
Chancellor from a list of candidates nominated by the Faculty Senate. The Faculty Senate shall 
provide a list of at least three candidates. Should these candidates be unable or unwilling to 
serve, or should the Chancellor find the candidates unacceptable, the Chancellor may request 
another, different list. Membership descriptions and specific terms of office are shown below. 
The work of the Athletic Council is essential to the operation of the University. The Faculty 
Senate affirms that department chairs, deans, and other unit or program heads should 
recognize the importance of this work, especially that of the Faculty Athletic Representative, and 
should make concerted efforts to accommodate the appropriate released-time requirements. 

A. The voting members of the Athletic Council will consist of seven individuals with 
tenured faculty rank, two full-time students, one non-academic staff person, and one 
person from each of three affiliated support organizations. 

1. The Faculty Athletic Representative** will be appointed for a renewable five- 
year term, unless the Chancellor terminates the appointment. It is strongly 
recommended that the designee hold the rank of full professor or higher. 

2. Five tenured faculty members, each to serve for a term of three years. 
3. The Executive Vice Chancellor and Provost or his/her designee will be a 

permanent member. Any designee must have faculty rank of associate 
professor or higher. 



4. The President of Student Government or his/her appointee to serve a term of 
one year. 

5. One student from the Student Athlete Advisory Council to serve a term of one 
year. 

6. One member of the non-academic staff to serve a term of three years. 
7. One member of the Alumni Association to serve a term of two years. 
8. One member of the Tiger Athletic Foundation to serve a term of two years. 
9. The President of the National "L" Club or his/her designee to serve a term of 

two years. 

B. The non-voting members of the Athletic Council will include the following 
representatives. 

1. The Athletic Director will be a permanent ex officio and non-voting member. 
2. The Executive Director of the Academic Center for Student Athletes will be a 

permanent ex officio and non-voting member. 
3. One member of the Chancellor’s administrative staff will be a permanent non- 

voting member. 
4. One member of the Alumni Association will be a non-voting member and 

serve a term of two years. 

III. Terms. See membership above. 

IV. Voting and Bylaws. The Faculty Athletic Representative shall serve as the Chair of the 
Athletic Council. A quorum shall consist of seven voting members, at least four of whom shall 
hold faculty rank. Once a quorum is achieved, issues requiring a vote shall pass by simple 
maiority. 

V. Functions. As an advisory Council to the Chancellor, the primary responsibility of the 
Athletic Council is to ensure student athletes have the opportunity to reach their academic 
potential and to protect the academic integrity of LSU as it relates to athletics. The Council shall 
recommend policy, monitor compliance, and promote both a strong and supportive academic 
climate for student athletes. 

The Chancellor and the Athletic Director may seek advice and recommendations from the 
Athletic Council concerning any issue they deem appropriate. A partial list of specific 
responsibilities follows: 

Recommend Policy: 
1. Assuring that student athletes are provided adequate opportunity 

successfully pursue their academic goals. 
2. Establishing criteria for the award of letters to student athletes. 
3. Establishing criteria regarding the eligibility of student athletes. 
4. 

to 

Providing recommendations concerning the academic interaction among 
student athletes, the Academic Center for Student Athletes, and the faculty. 

Review/Approve: 
1. Schedules for intercollegiate competitions. 
2. Academic progress of student athletes. 
3. Appeals regarding the award of individual letters. 
4. Admission statistics for student athletes. 



Review/Supervise Relationships with SEC and NCAA: 
1. Recommend new or provide comments to proposed changes 

SEC bylaws, policies and/or procedures. 
2. Monitor NCAA and SEC policy as it relates to student athletes. 

in NCAA and 

Vl. Delegation of Responsibilities. The Athletic Council shall have an executive committee. 
The committee shall be a permanent standing committee of the Council and shall consist of the 
Athletic Council Chair (FAR), two Council members from the faculty, one student representative, 
and one other voting member of the Council. The executive committee shall act on behalf of the 
Council on matters deemed by the Council to be impractical or unnecessary for full Council 
action. In addition, the Athletic Council Chair (FAR) shall fulfill certain Council responsibilities as 
appropriate and consistent with the NCAA definition of Faculty Athletic Representative 
responsibilities as well as other duties outlined by LSU. A partial list of responsibilities follows: 

Executive Committee: 

2. 
3. 
4. 
5. 

Advise the Chancellor and Athletic Director on emergency issues. 
Monitor the admission of student athletes. 
Monitor the academic progress of student athletes. 
Advise the Academic Center for Student Athletes. 
Approve team schedules that require timely consideration but do not deviate 
from standard practice. 
Serve as a working group for matters deemed worthy of further study. 
Report actions to the Athletic Council at the next regularly scheduled meeting. 

Faculty Athletics Representative**: 
1. Participate in the selection of a head coach or Athletic Director at the request 

3. 
4. 
5. 
6. 

of the Chancellor. 
Review eligibility of student athletes. 
Make annual reports to the Faculty Senate. 
Serve on appeal panels. 
Intervene on behalf of student athletes when appropriate. 
Participate in student athlete admission decisions. 

VII. Rules and Procedures. Governance issues not addressed by this Policy Statement shall 
conform to Robert’s Rules of Order. 

*Article 6.1.2.1 of the NCAA Constitution requires that faculty and administrators constitute at 
least a majority of this Council. 

**See NCAA Guidelines and LSU position outline for full description of duties and 
responsibilities of Faculty Athletic Representative. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Janie Hodge <HODGE@clemson.edu> 

Thursday, Janua~ 30, 2014 3:03 PM 

Broome, Lis~ I <lbroome@emml unc edu> 

FW: ACC Shared Investigative Policies 

UL REPORTING A VIOLATION.DOCX; Virginia Major Violation Policy ~d Investigation Process.docx; VT Investigating mad 

Sel£docx; WI~LI Major Infractions Policy.doc; BC Reporting Potentied NCAA Rules Violations.pdf; Duke Investigation Policy.docx; 

NCSU Violations excerpt.docx; Pitt 10 - Comp Ma~ Violations.pdf; Syracuse Investigation Policy.docx 

From: STEPHANIE A ELLISON 
Sent: Monday, November 25, 2013 10:07 AM 
To: JaNe Hodge 
Subject: ACC Shared Investigative Policies 
Janie, 
Here are the investigative policies that have been shared by other ACC schools. Let me know what you think. 

Steph 

Stephanie Ellison 
Associate At~etics [}irector for Compliance Serv-~ces 
Clemson 
~e,vey Athletic Cet~ 

C~emsorL SC 2963] 
Office: (8(~4) 656-71(~S 
Fax: {864) 656<1243 
**CONFIDENTIALITY** This gmai[ (inclt~di~g a~W attachme~ts may c~t~tai~ co~fidential, proprietary and privileged it~f,:)rmation. 

unat~th~rized disclosure or t~se is prohibited, If y~u received this email in error, please n~tif~, the seceder and delete this emafl from y~ur system, 

Thank you~ 



The University of Virginia Athletic Department is conunitted and obligated to the principle of institutional control in 
operating its athletics program in a rammer that is consistent with the letter and the spirit of NCAA, Conference, and 
Universi~ rules and regulations. Each individnal involved in intercollegiate athletics is obligated to maintain 
competency in knowledge of the rules; to act within his or her realm of responsibility in full compliance with the 
goveruing legislation; and to report any violation of NCAA, conference, and/or institutional rules of which he or 
she is aware. 

The conunitment and obligation to operate the Athletic Depamnent while adhering to the principle of institutional 
control is both institutional and individual. The department’s commitment is to maintain the control of the athletics 
programs through: 

Employment and hiring of responsible administrators, coaches, and support staff personnel. 

Education of coaches, staff, student-athletes, and other individuals involved with the Athletic 
Department in their institutional responsibilities under the rules. 

Development of monitoring and operating systems within the department and the University, which 
provide guidance in how to work within the rules. 

Providing effective lines of communication between all affected constituencies. 

Discovering and reporting any violations of rules that occur. 

In responding to rule violations, the department will look into factors such as whether the violation is intentional, 
whether an advantage is gained (e.g., recruiting, competitive, or lbr the student-att~ete involved), whether a student- 
athlete’s eligibility is affected and whether violations are recurring. The depamncnt’s goals in responding will be to 
encourage communication, seek consistency and accountability and, above all, send a strong message that the 
depamnent is tmequivocally committed to rules compliance. 

RESPONDING TO POTENTIAL INFRACTIONS: 
Investi~atin~ and Self-Reportin~ of Rules Violations 

Sotmd and thorough investigative procedures arc crucial to the success of a compliance program. 

Communication between the President, Executive Vice President, Athletics Director (AD), 
Faculty Athletics Representative (FAR), and the Compliance Office (Associate Athletics Director 

for Compliance-AADC) serves as the fotmdation for the program’s ultimate success. 

The University’s position on infractions is clear - prevent them by applying a comprehensive education and 
monitoring program. However, if an infraction does occur, athletic staff members, including coaches and 
student-athletes, have a responsibility to report all known and suspected infractions to the AADC, AD, or 
FAR. Each year, all coaches and designated staff members are required to review and sign the NCAA 
Certification of Compliance form. In signing the statement, athletic staff members represent to the 
Universi~T president that they have reported any and all violations of NCAA legislation (that they are aware of). 

All institutional or contracted employees of the institution shall be mindful of staff lnembers and student- 
athlete’s right to due process when conducting investigations. Staff members and student-athletes shall be 
made aware of NCAA Bylaw 10.1, "Unethical Conduct," and its application to both in light of employment 
and eligibility. 

Any staff member, who knowingly violates an NCAA rule that ultimately is categorized as "nrajor", or who is 
involved in an unusually high number of secondary violations, shall be subject to the termination of their 
employment. 



Any student-athlete found to be involved in an infraction will inunediately be declared ineligible. After 
consulting with the ACC, Executive Vice President, FAR, and AD, the tmiversity may appeal to the NCAA for 
restoration of the student-athlete’s eligibility. If a student-atlflete knowingly violates an NCAA rule and a 
"major’ infraction occurs as a result of their involvement, the student-athlete shall be declared ineligible and no 
restoration of eligibility will be sought. 

If an individual defined by the NCAA as a representative of the Uulversity’s athletics interests knowingly 
violates any NCAA rule, that individual shall be officially disassociated with the University for a period of time 
determined by the Athletic Director after consulting with the President, ACC, and NCAA. 

The AADC serves as the initial contact point for all nratters involving potential infractions. The AADC will be 
responsible for conducting investigations relating to potential infractions categorized as "secondary"’. 
Accordingly, the AADC, "after receiving initial information regarding a potential infraction, shall notig7 the 
Executive Vice President, AD, FAR, Executive Associate Athletics Director and appropriate Sport 
Administrator. After conducting a preliminary review of the matter and assessing the AADC’s findings, a 
decision will be made to determine what additional actions are warranted. The Executive Vice President, AD 
and/or FAR will inform the President of the inquiry and decisions for additional actions. 

If the information is self-discovered or is provided by a source other than the ACC or NCAA, the following 
action shall be taken: 

A. The AADC will inform the AD, Executive Associate Athletics Director, Sport Administrator of the potential 
infraction. If appropriate, the AADC shall initiate a preliminary inquiry into the matter. 

B. The AADC will i~westigate the matter. 

The AADC shall provide the results of his inquiry to the Executive Vice President, AD, FAR, Executive 
Associate Athletics Director, and Sport Administrator. In the report, he will cite the potential bylaw 
infraction, a smnmary, of the case, his opinion as to whether a violation occurred, and whether the potential 
infraction should be categorized as secondary (Level I or II) or major. 

D. If the potential infraction is considered more severe, the AD shall confer with the Executive Vice President, 
FAR, Executive Associate Athletics Director, University Counsel and AADC, and assess the need for ftmher 
investigation. The need to include the use of outside counsel in the matter will also be assessed. 

E. The Executive Vice President, AD, FAR, Executive Associate Athletics Director, University Counsel and AADC 
shall inform the President of their recommendations and plans for additional investigation. 

If outside counsel is obtained, the AADC and outside counsel will investigate the possible infraction and will 
provide a report to the AD, President, Executive Vice President, FAR, Executive Associate Athletics Director, 
Universi~" Counsel and Sport Administrator of the findings, an opinion regarding whether a violation occurred, 
and any self-imposed penalties as a result of the matter. 

ff the information is received from the Atlantic Coast Conference or the NCAA, the following action shall be 
taken: 

A. The AADC will inform the AD, Executive Associate Athletics Director, Sport Administrator and FAR of the 
potential infraction. 

B. The AADC will conduct a preliminary review and will provide a report of initial findings to the AD, Executive 
Vice President, FAR, Executive Associate Athletics Director and Sport Administrator. 

C. After assessing and discussing the initial findings, the AD, Executive Associate Athletics Director, AADC, 
Executive Vice President, FAR, University Counsel and President shall determine whether any additional 



investigation is warranted and whether outside counsel shall be used. If outside counsel is obtained, the AADC 

and outside counsel will investigate the possible infraction and will provide a report to the AD, President, 

Executive Vice President, FAR, Executive Associate Atlfletics Director, University Counsel and Sport 

Admi~fistrator. 

D. Based on the outcome from the outside counsel, the institution shall provide a written rcport to the ACC 
and/or NCAA indicating findings and/or opinions on whcthcr an infraction occurred and any self-imposed 
penalties. 





INVESTIGATION PROCESS 

The Compliance Office will be the central office for investigating and reporting violations of NCAA rules. 

Responsibilities 

Staff Member/Student-Athlete 

1. Notify the compliance office of allegation or issue 

Compliance 

Upon receipt of information the compliance office will take the following steps: 

1. Notify the following individuals regarding the potential violation and provide a time frame for the conduction 
of the investigation and production of the self-report if necessary: 

a. Executive Vice President/Chief Operating Officer 
b. FaculU Athletics Representative 
c. Atlfletics Director 
d. Executive Associate Athletics Director for Administration 
e. Senior Associate Athletics Director for Programs (if necessau) 

2. Enler allegation/violation in lhe summary spreadsheet 
3. Conduct investigation 
4. Draft self report (if violation occurred) - Consult penalty schedule and enforcemcnl database lbr 
determination of appropriate sanctions 
5. Review self-imposed sanctions with Athletics Director or Executive Associate Athletics Director for 
Administration 
6. Distribule draft to above named group for approval 
7. Upon approval, file the report with the appropriate governing agency (NCAA and/or ACC) 
8. Execute self-imposed sanctions 
9. Update sununauT spreadsheet indicating date reported to governing agency 
10. Upon receipt of notification from governing agency update sununaur spreadsheet indicating case is closed. 
11. Review the spreadsheet with the Executive Vice President and Athletics Director or Executive Associate 
Athletic Director for Administration during each quarterly ~neeting. 



investigating and Self-Reporting Potential NCAA Violations 

In accordance with NCAA rules and regulations, all suspected or alleged violations of NCAA rules shall 

be investigated. If the Director of Athletics or the Associate AD for Compliance determines that a violation 

has occurred, appropriate and adequate corrective measures will be taken, and a report of the violation 

will be submitted to the NCAA national office and/or ACC officials. In responding to rules violations, the 

University will evaluate such factors as whether the violation is intentional, whether any recruiting or 

competitive advantage is gained, and whether violations are recurring (either in the same sport or of the 

same type). Virginia Tech’s goals in responding will be to encourage communication, and to seek 

consistency and accountability. 

Virginia Tech is a strong proponent of NCAA rules education. The Athletics Department firmly believes 

that education is the best means of preventing a violation of NCAA regulations. In addition to this focus on 

education, and in recognition of the complex regulatory framework within which a Division I intercollegiate 

athletics program operates, the following policies and procedures have been established to address 

potential violations when they occur. 

Reporting an Alleged or Potential Violation 

Any individual (e.g., athletics department staff member, student-athlete, university employee, 

representative of the University’s athletics interests, members of the community) may report an alleged or 

suspected violation. The individual may report the alleged or suspected violation verbally or in writing to 

any of the following persons: the Associate AD for Compliance, the Director of Athletics, any Associate 

AD, or the FAR. Whenever an alleged or suspected violation is communicated to any athletics 

department staff member, the staff member has an obligation to immediately notify the Associate AD for 

Compliance or the Director of Athletics. 

Procedures for Investigating and Self-Reporting a Secondary Violation 

Once informed of an alleged violation, the Associate AD for Compliance will conduct a preliminary 

investigation to ascertain the basic facts surrounding the incident. The parties involved in the incident will 

be contacted directly and asked about the matter. The Supervising Associate AD for the sport or 

department involved will be notified at this time. 

The Associate AD for Compliance is responsible for determining whether the evidence establishes the 

occurrence of a violation. To make this determination, he/she may request the assistance of the Director 

of Athletics and/or the FAR. If, after an evaluation of the facts and relevant NCAA legislation, it is 

determined that no violation has occurred, the Associate AD for Compliance will place a summary of the 

matter in the permanent file. This summary will include: the date of the alleged violation and by whom it 

was reported, names of all persons involved, a chronology of the actions taken by Virginia Tech in the 



investigation, and the rationale for concluding that the allegation was inaccurate or that the situation did 

not constitute a violation of NCAA regulations. 

If, after an evaluation of the facts and relevant NCAA legislation, it is determined that a violation has 

occurred, the Associate AD for Compliance will initiate a comprehensive investigation. The Director of 

Athletics is responsible for overseeing all institutional investigations. During this discovery period, all 

parties involved will be interviewed and written notes of the interviews and the investigation will be kept. 

The investigation file will be housed in the Compliance Office. The Associate AD for Compliance will keep 

the Director of Athletics informed of all events surrounding the investigation. 

At the conclusion of the investigation, the Associate AD for Compliance will meet with the Director of 

Athletics and Supervising Associate AD of the involved sport to review the matter and determine the 

appropriate corrective actions. 

Once the corrective actions have been determined, the Associate AD for Compliance will prepare a 

written report which will be signed by the Director of Athletics. The self-report will include, at a minimum, 

the following information: 

The date and relevant timeline of the violation. 

The identities of the involved individuals (prospects, student-athletes, coaches, staff members, 

etc.) who played a role in the violation. 

The means by which the institution became aware of the violation. 

¯ An explanation of the circumstances surrounding the violation, including any mitigating factors. 

The cause(s) of the violation. 

. A list of corrective and/or punitive actions taken by the institution in response to the violation. 

If the secondary violation falls within the list of those secondary violations identified with specifically- 
prescribed sanctions (per NCAA Bylaw 32.4.1), the self-report will be submitted to the ACC Office. If the 
violation is not included in that listing, the self-report will be forwarded to the proper department(s) at the 
NCAA office. Copies of the self-report will be sent to the University President, the Faculty Athletics 
Representative, the Supervising Associate AD, the Head Coach, and other involved staff members and/or 
student-athletes. 

The Associate AD for Compliance is responsible for ensuring that all corrective actions are clearly 

communicated to the appropriate individuals and that they are carried out. Copies of all subsequent 

correspondence with the NCAA and/or the ACC are permanently filed in the Compliance Office. 

Procedures for Investigating a Major Violation 

If, based on the evaluation of facts gathered during the internal investigation, the potential for a major 

violation exists, the Director of Athletics, Associate AD for Compliance, and other senior staff members 

selected by the Director of Athletics, will hold an immediate meeting to initiate an appropriate 



investigation. This meeting may include the University’s General Counsel, FAR and/or a representative 

from the President’s office. NCAA and/or ACC investigatory assistance will be solicited as circumstances 

warrant. 



Investigation, Determination, and Reporting Procedures 
For NCAA and ACC Violations 

I. Commitment to Compliance 

The Department of Athletics is committed to participation in intercollegiate athletics 
programs that is consistent with the mission of Wake Forest University and which 
generates the trust and support of its various constituencies. The goal of the 
Department is to field sports teams that compete successfully against other NCAA 
Division I teams, that exhibit honesty and integrity, and that exemplify the standards 
upon which Wake Forest University exists. 

The University will control its athletics program in compliance with the rules and 
regulations of the NCAA and the ACC. The University accepts responsibility for the 
administration of rules and regulations, for investigating known or alleged violations, 
and for taking prompt and effective corrective acti ons where violations of NCAA 
and/or ACC rules or regulations have occurred. 

II. Investigation 

In furtherance of the University’s commitment to compliance, the Assi stant Director 
of Athletics for Compliance (ADAC) will carefully investigate any observation, 
allegation, or report of non-compliance. Following the completion of the ADAC’ s 
preliminary investigation: 

(A) If it is concluded by the ADAC that the allegation clearly lacks merit, the 
investigation will be terminated; 

If it is concluded by the ADAC that a secondary violation has occurred, the 
ADAC will proceed as directed by the section on Enforcement, Reporting 
Secondary Violations, of the Wake Forest Department of Athletics Compliance 
Policies and Procedures Handbook; 

(c) If it is concluded by the ADAC that a major violation may have occurred, the 
ADAC will inform the Faculty Athletics Representative (FAR) ~vho will impanel 
the Compliance and Infractions Committee (CIC). The CIC will investigate the 
allegation and determine whether a violation has occurred and if so whether the 
violation is secondary or major. In its investigation the CIC may use experts 
outside of the committee that are in the University community and may also 
employ other experts if needed. If the CIC determines that a violation has 
occurred and that it is a secondary violation, the ADAC will be informed; and 
the ADAC will proceed as in II(B) above. If the CIC determines that a major 
violation has occurred, the CIC will proceed to notify, sanction, and report as 
stated below. 



The Compliance and Infractions Committee (CIC) will be appointed by the 
President and will be composed of the FAR as chair, the Vice President and 
General Counsel, and a third member who is a member of the University staff or 
a tenured faculty member. This third committee member will serve an indefinite 
term. 

m) The FAR, upon being consulted about a potential violation by the ADAC, will 
notify the President and the Director of Athletics (AD) that an investigation 
relating to a potential major violation has been commenced and that the CIC is 
impaneled. Any notice will include a brief description of the possible violation. 
During the course of the investigation which is the subject of the notice: 

6) The CIC will regularly report to and consult with the President. Any 
decision or determination made by the President will be final. 

(ii) The CIC will regularly communicate and meet with the AD. The AD 
will serve as a consultant and resource. 

III.    Standard for Determination 

Any determination of non-compliance shall be based on information presented or 
developed that is credible, persuasive, and of a kind on which reasonably prudent 
persons rely in the conduct of serious affairs. 

IV. Notification 

If the CIC determines that no violation has occurred, it will notify the President, the 
AD, and the ADAC in writing of this determination, and the investigation will be 
terminated. 

If the CIC determines that a major violation has occurred, it will notify the President, 
the AD, and the ADAC in writing of this determination. 

V.    Sanctions 

(A) Penalties for a secondary violation - If a penalty is warranted, the ADAC will 
impose a penalty as directed by the section on Enforcement, Reporting 
Secondary Violations, of the Wake Forest Department of Athletics Compliance 
Policies and Procedures Handbook. At the end of each academic year, the ADAC 
will prepare a report detailing all secondary violations that have occurred that 
year. This report will be furnished to the President, the AD, the FAR, the CIS, 
and other entities that are required to receive this report. 



(B) Penalties for a major violation - The CIC will make a recommendation to the 
President regarding self- imposed sanctions and corrective measures. The NCAA 
manual and decisions of the NCAA Committee on Infractions will serve as 
guidance and precedent; and the AD and ADAC will serve as consultants. The 
President’s decision shall be implemented by the FAR for the CIC 

VI. Report 

The report of the major violation(s) and sanctions will be prepared by the CIC and 
forwarded to the President for review and comment. The FAR will cause the report to 
be filed in a manner consistent with NCAA legislation and rules of the ACC. 

VII. Exceptions 

The President may authorize variances from or exceptions to these Investigation, 
Determination, Notification, Sanction, and Reporting procedures that are consistent 
with the commitment of Wake Forest University to compliance with NCAA and ACC 
rules and regulations and commitment to institutional control. 

Prepared by Richard D. Carmichael, FAR 
July 8, 2008 



Reporting Potential NCAA Rules Violations 

* Any possible violations (or allegations of a violation) that come to the attention of anyone within the 

BC community must be brought to the attention of the Athletics Director or the Associate Athletic 
Director for Compliance. 

* At the direction of the Director of Athletics, the Associate Athletic Director for Compliance shall 

have primal37 responsibility to gather information and question individuals potentially involved. 

Head coaches/staff/administrators/student-athletes shall be asked to respond to any speculation or 

allegations with comments addressed to the Athletics Director or the Associate Athletic Director for 
Compliance. 

The Associate Athletic Director for Compliance will document all facts as they pertain to the issues 

and submit to the Athletics iDirector all information in writing. In addition, the Associate Athletic 

Director for Compliance shall monitor the progress of the review to ensure materials are submitted in 

a timely fashion and the process coincides with the directives mandated by the Atlantic Coast 

Conference and/or NCAA. 
o After the review of all facts, the Athletics Director and/or Associate Athletic Director for 

Compliance shall inform the President, Faculty Athletics iRepresentative, and University Legal 

Counsel as appropriate. 
o If,, after discussion with the President, it is determined that University Legal Counsel and/or 

independent consultation is appropriate, the institution will engage their assistance. 

If it is determined a violation has occurred, all pertinent information will be submitted to the Atlantic 

Coast Conference and/or NCAA, as appropriate, by the Athletics Director, Associate Athletic 
Director for Compliance and/or University Legal Counsel. 

Institutional sanctions against coaches/administration/staff/student-athletes shall be imposed as 

warranted. 

The Associate Athletic Director for Compliance shall monitor the progress of the review by the 

Atlantic Coast Conference and/or NCAA to ensure that a decision or finding, as it affects involved 

parties, is rendered in a timely fashion. 
Both the Athletics Director and the Associate Athletic Director for Compliance are responsible for 

ensuring any sanctions imposed by Boston College, the Atlantic Coast Conference, and/or the NCAA are 

carried out, monitored, and documented as appropriate. 



DUKE VIOLATIONS PROTOCOL 

Duke University has a fundamental obligation to thoroughly investigate violations once any 
notice of a violation is received. In the event that a violation is alleged or self-discovered, the 

standard procedure shall be as follows: 

1 .)    A violation is alleged or self-discovered. 

2.)    The violation is reported to the Director of Athletics, the Senior Associate Athletic 
Director or Compliance Personnel. 

3.) The violation or alleged violation is investigated by the Compliance Department. 

Standard procedure for investigation may require interviews with 
numerous parties and detailed review of records and documentation. 

4.)    The ACC or NCAA is consulted if necessa~. 

5.) If a violation is confirmed, corrective action is taken. 

If no violation is found, the alleged violation is documented along with the 
reasons no violation was found. 

6.)    Level I violations are reported to the ACC and the NCAA. A letter is sent to the ACC 
and the NCAA describing the nature of the violation, the corrective action taken, the penalty 
self-imposed and the strategy that will be used to prevent similar violations. A copy of all 
correspondence is sent to the President of the University, the Faculty Athletics Representative, 
the Director of Athletics, the Senior Associate Athletic Director, and the Senior Women’s 
Administrator. 

7.)    Level II violations are documented on the ACC Reporting Form and sent to the ACC. A 
memo is sent to the President of the University, the Faculty Athletics Representative, the 
Director of Athletics, the Senior Associate Athletics Director and the Senior Women’s 
Administrator describing the nature of the violation, the corrective action taken, the penalty self- 
imposed and the strategy that will be used to prevent similar violations. 

8.) All violations are documented. 

9.) The penalty is implemented. 

10.) Strategies are implemented to prevent similar violations. 
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INVESTIGATING AND REPORTING VIOLATIONS 

The identification of possible violations is the responsibility of everyone within the athletics 
program. However, the following persons have as one of their primary roles the monitoring of 
the operations of the athletics program in order to identify possible violations of NCAA rules: 
the Athletics Director, the athletics department Executive and Administrative Staff, the Faculty 
Athletics Representative, and the Office of General Counsel. 

Procedure to Investigate and Report 

All reports of possible NCAA rules violations should be reported to one of these individuals: the 

Athletics Director, the Executive Associate Athletic Director, the Associate Athletic Director for 
Compliance and Sport Services, the Faculty Athletics Representative (FAR), or the designated 
representative from the Office of General Counsel. Any faculty, staff or students within the 
Athletics Department or the University and any athletics representatives who have information 
about possible rules violations should report that information to one of these five individuals. As 
soon as a possible violation is reported to any of these designated administrators, the other four 

should be notified. The Athletics Director, FAR and General Counsel will decide whether the 
investigation should be conducted by the Office of General Counsel or the Compliance Office 
with the Office of General Counsel’s assistance as needed, or some other entity (such as Internal 
Audit). Upon learning of a possible violation, these five should also determine whether the 
particular situation is a potential major or secondary violation under the NCAA enforcement 
procedures. During the investigation, all five individuals should be kept updated as necessary as 
new information is discovered. If the potential rules violation would affect the eligibility of a 

student-athlete, the Athletics Director, FAR, General Counsel, Executive Associate Athletic 
Director and Associate Athletic Director for Compliance and Sport Services will determine if the 
student-athlete should be withheld from competition while the investigation is pending. Specific 
case-by-case circumstances, such as previous case precedent and advisement from NCAA 
Enforcement and Student-Athlete Reinstatement staff will be considered where applicable. 
Upon completion of the investigation, the person(s) performing the investigation will prepare a 
preliminary report. After the Athletics Director, Faculty Athletics Representative and the Office 
of General Counsel are satisfied that the matter has been thoroughly investigated and the report 
is complete, they along with the Compliance Office will decide if a NCAA violation has 
occurred. Any questions in this regard will be directed to the ACC Office staff or the NCAA 

staff. If a violation has occurred, the report will be submitted directly to the NCAA, with a copy 
to the ACC or to the ACC only depending on the level of the violation as defined by the NCAA 
Secondary Infractions Reporting Process. Where deemed necessary, a copy could be submitted 

to the ACC Office before submission to the NCAA. In serious matters, the Chancellor’s Office 
will be informed and updated regularly. 

If it is determined that a violation has not occurred, the report will be kept on file in the 
Compliance Office. 

July 2013 
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Unethical Conduct Violation 

All staff and student-athletes are subject to possible serious disciplinary action (e.g., termination 
of employment for staff, dismissal from team and/or cancellation of athletics aid for student- 
athletes) if they participate in unethical conduct at any time. Unethical conduct by a prospective 
or enrolled student-athlete or a current or former institutional staff member may include, but is 
not limited to, the following: 

Refusal to furnish information relevant to an investigation of a possible violation of an 
NCAA regulation when requested to do so by the NCAA or the individual’s institution; 
Knowing involvement in arranging for fraudulent academic credit or false transcripts for 
a prospective or an enrolled student-athlete; 
Knowing involvement in offering or providing a prospective or an enrolled student- 
athlete an improper inducement or extra benefit or improper financial aid; 
Knowingly furnishing or knowingly influencing others to furnish the NCAA or the 
individual’s institution false or misleading information concerning an individual’s 
involvement in or knowledge of matters relevant to a possible violation of an NCAA 
regulation; 
Receipt of benefits by an institutional staff member for facilitating or arranging a meeting 
bet~veen a student-athlete and an agent, financial advisor or a representative of an agent 
or advisor (e.g., "runner"). 
Knowing involvement in providing a banned substance or impermissible supplement to 
student-athletes, or knowingly providing medications to student-athletes contrary to 
medical licensure, commonly accepted standards of care in sports medicine practice, or 
state and federal law. This provision shall not apply to banned substances for which the 
student-athlete has received a medical exception per Bylaw 31.2.3.5; however, the 
substance must be provided in accordance with medical licensure, commonly accepted 
standards of care and state or federal law; 
Failure to provide complete and accurate information to the NCAA, the NCAA 
Eligibility Center or an institution’s admissions office regarding an individual’s academic 
record (e.g., schools attended, completion of coursework, grades and test scores); 
Fraudulence or misconduct in connection with entrance or placement examinations; 
Engaging in any athletics competition under an assumed name or with intent to other~vise 
deceive; or 
Failure to provide complete and accurate information to the NCAA, the NCAA 
Eligibility Center or the institution’s athletics department regarding an individual’s 
amateur status. 

July 2013 



In accordance with NCAA rules and regulations, all suspected or alleged violations of NCAA rules 

shall be investigated. If the Director of Athletic Compliance detemfines that a violation has 

occurred, the Director of Athletic Compliance or the Assistant Director of Athletic Compliance will 
report the violation (or possible violation) to the NCAA national office and/or appropriate 

conference officials. 

Reporting a Violation 
1.     Any individual (e.g., Department of Athletics staff member, student-athlete, 
university employee, representative of the University’s athletics interests, member of the 
community) may report an alleged, rumored, or suspected violation. 
2.     The individual may report the alleged, rumored, or suspected violation verbally or 
in writing. He/she mW report an alleged violation anonymously. 

To Whom Shall an Alleged Violation be Reported 
1.     If an alleged or rumored violation is communicated to any Department of 
Athletics staff member, the staff member has an obligation to notiff the Office of 
Athletic Compliance (OAC) of the violation in a timely manner. 
2.     Individuals other than Department of Athletics staff members may report an 
alleged violation to any or all of the following persons: 
* The Director of Athletic Compliance or the Assistant Director of Athletic 

Compliance. 
* The Director of Athletics (AD), an Associate Director of Athletics or an Assistant 

Director of Athletics. 
* The Faculty Athletic Representative. 

Conducting an Investigation of an Alleged Violation 
1.     The Director of Athletic Compliance in conjunction with the University’s legal 
counsel is responsible for conducting investigations. The Executive Vice President and 
Chief Financial Officer is responsible for overseeing institutional investigations. The 
Director or the Executive Vice President and Chief Financial Officer may request the 
assistance of the Faculty Athletics Representative and the Faculty Oversight Committee 
to conduct or to assist in the conduct of an investigation into an alleged violation. 

2. The OAC shall maintain a written record of all alleged violations. The record shall 
consist of the following: 

* Date that the alleged violation was reported to the Director of Athletic 
Compliance and by whom the violation was reported. 

* Detailed summary of the nature of the alleged violation, including the names of 
all persons involved in the alleged violation. 

* Chronology of actions taken by the University in the investigation of the alleged 

violation. 

* Rationale for concluding whether the allegation was or was not determined to be 

a violation of NCAA regulations. 

* Ifa violation has occurred, the iDirector of Athletic Compliance will keep on file 

a copy of the report of the violation and subsequent correspondence with the 
Conference and the NCAA staff’. Copies of the self-report will be sent to the 

following: Executive Vice President and Chief Financial Officer; AD; Faculty’ 
Athletics Representative; University Legal Counsel; the Conference Office; and 

involved staff member(s). 



* The OAC will maintain the reports of alleged violations for a period of six 
years. Records and reports of confirmed violations will be maintained in the OAC’s 
permanent files. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Eric Shaw <SHAW@FAU.EDU> 

Thursday, January 30, 2014 3:55 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Re: Athletics Council Bes* Practices 

Athletics Advisoply Board Policy 0201010.doc 

Eric H. Shaw, Ph.Do 
Professor of MarketitN 

NCAA Facility Athletics Rep, 

Description: Descr~slion: 
Description: Description: FAU 
Logo ! 

shaw@fau,edu 

www,faUoedUi~shaw 

From: Division 1A FAR List Serve [mailto:DIV-IA-FARS-LIST@LISTSERV.BUFFALO.EDU] On Behalf Of Michael Clement 
Sent: Thursday, January 30, 2014 12:19 PM 

To: DIV- 1A- FARS- LIST@ LISTSERV. BU FFALO. EDU 
Subject: F’vV: Athletics Council Best Practices 

H~-’_~llo t:ellow FARs, 

This is a second request for inforrnation~ Thank you to those who have responded+ If: you know of: any information regarding athletics council best practices or if 

you know of a good set of athletics council bylaws I would greatly appreciate your forwarding that information 1o me. I will send the information I have collected to 

the group next week. 

Thank Vou! 

Kind regards, 

F~m: Nichael Clement 
Sent; Friday, Janua~ ~0, 20~4 9:35 AN 

To: ’DN- ~A- FAR S- LIST@LIS~ERV. BU FFALO. EDU’ 
Subject: Athletics Council Best Practices 

Hello Fellow FARS, 

I am the Faculty Athletics Representative for the University of Texas. My colleagues on the Athletics Council here have asked me to gather information about 

Athletics Council best practices. If you know of any information pertaining to this topic I would greatly appreciate your forwarding that information to me. I am 

happy to share what I learn with the group. Thank you. 

Kind regards, 

Michael Clement 

University of Texas at Austin 



Florida Atlantic University 
Athletics Advisory Board (AAB) 

Policy and Guidelines 

Purpose: 

The purpose of the AAB is to advise the President of Florida Atlantic University on all 
matters related to the University’s Athletics Program, including institutional control, academic 
performance, student-athlete well-being, and finance and facilities. 

The AAB shall also assist the Athletics Program in achieving its goal of creating an 
environment in which student-athletes are progressing academically in their degree program of 
choice, while simultaneously enj oying opportunities to compete athletically at the highest 
national level; ... and treating each student athlete as an individual whose general health, fitness, 
education, and emotional development has significant value. 

Members: 

Eligibility for the AAB will consist of a variety of FAU stakeholders, including: faculty, 
students, administrators, staff, alumni, boosters, corporate sponsors, Owl Club and community 
members. NCAA rules mandate that a maj ority of members on the AAB must be faculty (or 
administrators who hold faculty rank). 

Organizational Structure: 

The AAB is chaired by the Faculty Athletic Representative, and includes four standing 

committees: (1)Institutional Control, (2) Academic Performance, (3) Student-Athlete Well- 
being, and (4) Finance and Facilities. 

Institutional Control Committee 

Responsibilities: 

The Institutional Control Committee is responsible for oversight of all matters 
related to the Athletics Program’ s compliance with NCAA rules and regulations. 

The Committee will monitor and review of all aspects of the University’s 
Athletics Program’s rules compliance. 

The Committee will monitor and review the status of all active possible rules 
violations. 

The Committee will monitor and review all active initial, continuing and transfer 
student-athlete eligibility matters. 

The Committee will monitor and review all proposed additions and cancellations 

to current sports programs. 



The Committee will prepare a written annual report to the AAB prior to April 15 
of each academic year for inclusion in the AAB’s annual report. 

Academic Performance Committee 

Responsibilities: 

The Academic Performance Committee is responsible for oversight of all matters 
related to the academic preparation and performance of student-athletes. 

The Committee will monitor and review all academic policies of the Athletics 
Department. 

The Committee will monitor and review the academic progress of student- 
athletes. 

The Committee will prepare a written annual report to the AAB prior to April 15 
of each academic year for inclusion in the AAB’s annual report. 

Student-Athlete Well-Being Committee 

Responsibilities: 

The Student-Athlete Well-Being Committee is responsible for oversight of all 
matters related to the physical, mental and educational well-being of student- 
athletes. 

The Committee will monitor and review the progress of the CHAMPS/Life Skills 
Program (Challenging Athletes’ Minds for Personal Success). 

The Committee will monitor and review all matters related to establishing and 
maintaining an environment in which student-athlete activities are an integral part 

of their educational experience. 

The Committee will monitor and review all matters related to establishing and 
maintaining an environment that values cultural diversity and gender equity 
among student-athletes. 

The committee will monitor and review all matters related to establishing and 
maintaining an environment that protects the health and safety for each of its 

student-athletes. 

The Committee will monitor and review all matters related to establishing and 
maintaining an environment that fosters a positive relationship between the 
student-athlete and coach. 

The Committee will monitor and review all matters related to establishing and 
maintaining an environment that promotes fairness, openness and honesty among 
coaches, administrators, faculty and student-athletes. 

The Committee will prepare a written annual report to the AAB prior to April 15 
of each academic year for inclusion in the AAB’s annual report. 



Finance and Facilities Committee: 

Responsibilities: 

The Finance and Facilities Committee is responsible for oversight of all matters 
related to the finances and facilities of the Athletics Program. 

The Committee will monitor and review the Athletics Program’ s financial 
stability. 

The Committee will monitor and review the Athletics Program’ s short and long 
term financial planning. 

The Committee ~vill monitor and revie~v the Athletics Program’s facilities 
including construction, renovation, and utilization. 

The Committee will prepare a written annual report to the AAB prior to April 15 
of each academic year for inclusion in the AAB’s annual report. 
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The Marg   a! Usefi lness of an 
Express Represe   a io   of 
Corporate 

Kenneth D. Downey 

The documems for a sale by or loan to a 
corporation often contain a clause by which the 
corporation represents and warrants that it "has full 
corporate power and authority to bind itself to all terms 
of this Agreement." At first blnsh, such a clause seems 
pointless. If the corporation does indeed have the 
authority to enter into the transaction, then the 
representation is true but immaterial; it adds nothing to 
the agreement. If the corporation lacks that authority, 
the representation does not somehow provide the 
authority that is lacking. Nonetheless, the clause might 
remain marginally useful in a narrow set of 
circumstances by reducing the risk that the transaction 
could be eNoined by the corporation’s shareholders. 

Representations of corporate authoriU probably 
originated when ultra vires acts could more readily be 
challenged than they can today. However trader the 
Model Business Corporations Act, which has been 
adopted in some form by more than half the states, 
ultra vires actions are largely insulated from attack or 
avoidance. Neither the corporation nor the counter- 
pa~r to the contract can seek to avoid contract liability 
on the basis that the corporation lacked the authority to 
enter into the contract or consummate the transaction. 
See Model Bus. Corp. Act § 3.04(a); see also 2 
Fletcher Corp. Forms § 9:7 (5th ed.) ("the defense of 
ultra vires has lost most of its significance as a matter 
of private corporate law"). 

Contents 
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An Update on Binding Guarantors to a Forum- 
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Recent Cases ........................................................... 5 

The Clause May Preve~ Sharehohlers from 
E~joining l:he Cm°p~ra~:e Action 

However, shareholders retain the right to challenge 
the corporation’s ultra vires action. In states that have 
enacted the Model Business Corporations Act, this 
right is liraited; the court may enjoin or set aside the act 
only if it is "equitable" to do so. Model Bus. Corp. Act 
§ 3.04(b)(1), (c). The official cormnent suggests that 
this limitation means "that a court should not: enjoin fl~e 
corporation’s acts or set aside a transaction unless the 
corporation’s counter-paW, who is a necessary party to 
the shareholder action, was "specifically aware that the 
corporation’s action was ultra vires." Model Bus. 
Corp. Act § 3.04 cmt. Assuming this is an accurate 
statement of the law, a representation in the transaction 
documents that the corporation has authority to enter 
into the transaction might have some utility. Such a 
clause implies - although it does not prove - that the 
counter-party lacks knowledge that the transaction is 
ultra vires, and ttras reduces the risk that a shareholder 
can enjoin or set aside the corporate action. 

Kenneth D. Downey is a second-year student at 

Gonzaga University School o fLaw. 

Secm’ed Crediior’s 
Righ  to Credit Bid 

Stephen L. Sepinuck 

In a potentially distressing decisiork the 
Bankruptcy Court for the District of Delaware has 
limited a secured creditor’s right to credit bid at an 
auction of substantially all of the debtors’ assets to the 
$25 million that the creditor paid for the secured claim. 
In re Fisker Automotive HoMings, Inc.. 2014 WL 
21~593 (Bankr. D. Del. 2014). The decision has 
important ramifications for secured creditors and their 
counsel. 
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The debtors were founded in 2007 with the goals 
of designing and manufacturing prcmium hybrid 
electric vehicles in the United States. They were 
impelled to file for Chapter 11 ba~kkmptcy protection 
by a series of financial setbacks, including safety 
recalls, the loss of a material portion of their existing 
inventory during Hurricane Sandy, and the loss of their 
prima~r lending facility. 

The debtors’ prima~ lender was the U.S. 
Department of Energy, which had a $168.5 million 
claim secured by most of the debtors’ assets. Shortly 
before the bankruptcy, Hybrid Tech Holdings, LLC 
purchased the DOE’s position for $25 million. The 
debtors then entered into an Asset Purchase Agree~nent 
with Hybrid, pursuant to Milch Hybrid would acquire 
substantially all of the debtors’ assets for a small 
amount of cash and $75 million in the form of a credit 
bid. The debtors moved for permission to sell their 
assets to Hybrid under § 363. 

The Creditors’ Cormnittee objected to the sale, and 
in particular to the sale process, and proposed instead 
that the debtors conduct an auction of their assets. It 
further proposed that Hybrid either not be permfltcd to 
credit bid at all or that its credit bid be li~nited to $25 
million. The Credflors’ Committee made two main 
arguments in support of its position. 

First, the Creditors’ Conmaittee argued that the 
assets to be sold included some property that was either 
not subject to Hybrid’s security interest or as to which 
Hybrid’s security interest was unperfected. This non- 
collateral or unperfected collateral included, allegedly, 
conunercial tort claims, D&O insurance, avoidance 
actions, six automobiles, and some foreign intellectt~al 
property.    Citing COLMER ON BANKRUPTCY 
¶363.0913] (16th ed.), the Cormnittee argued that 
because Hybrid did not have a perfected lien on all the 
assets to be sold, Hybrid was, as a matter of law, not 
entitled to credit bid. Omnibus Objection of tim 
Official Committee of Unsecured Creditors’ at 16-17 
(Dec. 30, 2013). 

Second, because Hybrid had acquired tile DOE 
loan through an auction process, and the winning $25 
million bid reflected "a market-tested (and 
Government-approved) valuation of the underlying 

DOE Loan collateral," the Creditors’ Committee 
argued it was appropriate to limit Hybrid’s credit bid to 
$25 million. 

The court was asked to rule before several issues 
were resolved. It therefore relied on some important 
stipulations by the debtors and the Creditors’ 
Comnfittee: 

1. If Hybrid’s ability to credit bid were 
capped at $25 millio~ there is a strong 
likelihood that there would be an auction that has 
a material chance of creating material value for 
the estate over and above the present Hybrid bid. 

2. If Hybrid’s ability to credit bid is not 
capped, there is no realistic possibility of an 
auction. 

3. Therefore, limiting of Hybrid’s ability to 
credit bid would likely foster and facilitate a 
competitive bidding environment. 

4. Tile assets offered for sale include: (i) 
material assets on which Hybrid has a properly 
perfected lien; (ii) material assets in which 
Hybrid does not have a properly perfected lien; 
and (iii) material assets as to which there is a 
dispute as to whcthcr Hybrid has a properly 
perfected lien. 

C~m ~:’~ RMing 

The court began its analysis by citing the Supreme 
Court’s decision in Radlax Gatewqv ttotel, LLC v. 
Amalg~amawd Bank, 132 S. Ct. 21165 (2012), for the 
proposition that a secured creditor is entitled to credit 
bid its allowed claim. The only issue remaining was in 
what amount Hybrid would be entitled to credit bid. 

Noting that § 363(k) of the Bankruptcy Code 

provides that a court may limit the right to credit bid 

"for cause," the court treated the stipulations as 

providing such cause (even though Hybrid was not a 

party to the stipulations). In doing so, it relied on two 

principal points. First, that the evidence established 

that there would be no bidding and hence no auction - 

not merely the chilling of bidding - if Hybrid’s right to 

credit bid was not capped. Second, that the amount of 

Hybrid’s secured claim was uncertain. In an effort to 

distinguish the Third Circuit’s decision in In re 

Sub:~Iicron Systems Corp., 432 F.3d 448 (3d Cir. 

2006), thc court wrote: 

In Submicron the issue was not the classification 
of the claim but the value of the collateral the 



VoL 4 (Feb. 2014) THE TRANSACTIONAL LAWYER 

claim secured. The Court of Appeals held that 
although the secured debt had no 
actual/economic value, the secured creditor was 
nonetheless entitled to credit bid its entire 
secured claim. The Submicron facts are 
distinctly different than the facts here. In 
Submicron the classification of the claim to be 
credit bid was clear. The claim was secured, 
albeit the secured collateral was deficient as to 
the entirety of the claim. But here we do not yet 
know how ~nuch of Hybrid’s clai~n is secured. 
The law leaves no doubt that the holder of a lien 
the validi~ of which has not been determined, as 
here, may not bid its lien. Submicron addresses 
an allowed claim. No one lcnows how much of 
the claim Hybrid purchased from DOE will be 
allowed as a secured claim. 

The court’s first point is suspect. Certainly 

§ 363(k) contains an exception to the right to credit bid 

for cause. Moreover, the Supreme Court’s decision in 

Radlax in no way deprecated tiffs limitation. Radlax 

ruled merely that the fight to credit bid could not be 

replaced with some "indubitable equivalent" under 

§ l129(b)(2)(A)(iii). However, the idea that cause 
exists if the right to credit bid would make the auction 

pointless is questionable. Credit bidding by the senior 

secured party almost always chills bidding by others. 

Indeed, when the se~ffor secured debt greatly" exceeds 

the value of the collateral, the right to credit bid will 

often lead to the absence of a~ competitive bidding. 

These economic realities should not: be cause to 

prevent credit bidding. After all, if the collateral were 

truly worth substantially less than the amount of the 

debt it secures, then the estate has no equity in the 

collateral and will not be injured by a sale of the 

collateral, regardless of whether credit bidding is 

permitted at that sale. Without the possibility of injury, 

there can be no cause. Moreover, if perceived under- 

collateralization constituted cause to dew credit 

bidding, then an important right that the secured party 

can use to protect its interests would be eviscerated. 

This is not to say that cause never e~sts to 
eliminate credit bidding.    Misconduct by the 
prospective bidder might be cause to dew credit 
bidding. See In re Aloha Airlines, 2009 WL 1371950 
(Bankr. D. Haw. 2009). So "too might the creditor’s 
failure to follow the court-ordered procedures to 
determine lien priority. See Greenblatt v. Steinberg, 
339 BoR. 458 (N.D. Ill. 2006). But no prior authority 

has ruled that credit bidding may be denied merely 
because of its alleged effect on bidding at a public sale. 
There is merely one unsupported statement in a treatise 
that a chill on bidding at a privatel.v negotiated sale 
might be cause to deny credit: bidding, see 3 Collier on 
Ba~’uptcy ~ 363.09[1] (16th ed.), and m~o approving 
citations to that statement in dicta, see In re 
Philadelphia Newspapers, LLC, 599 F.3d 29~, 316 
n.14 (3d Cir. 2010) (omitting reference to the private 
nature of the sale); In re River Road Hotel Parmers, 
LLC, 2010 WL 6634603, *2 (Bankr. N.D. Ill. 2010) 
(same and noting that no evidence was offered other 
than the point that credit bidding generally chills other 
bids). 

The court’s second point is even more troubling. 
In SubMicron, the Third Circuit ruled that a secured 
creditor’s right to credit bid exists even if the claim is 
completely underwater: that is, even if the creditor’s 
interest in the collateral is worth nothing. The court in 
Fisker attempted to distinguish Sub~Iicron by stating 
that "here we do not yet know how much of Hybrid’s 
claim is secured."    But SubMicron tells us 
unequivocally that the amount of the secured claim is 
irrelevant. 

Perhaps what the court in Fisker was tl?.’ing to say 
was not that the amount cffHybrid’s secured claim was 
unknowrk but that the extent of the collateral subject to 
its lien was unknown. This is not what: the court 
actually stated, but it could have been what it meant 
and it would have been a far more valid point. After 
all, a secured creditor has a right to credit bid in a sale 
of its collateral, but not in a sale of other assets. Even 
Hybrid agreed with this basic point.     Limited 
Objection of Hybrid Tech Holdings, LLC to Motion of 
Creditors’ Committee at 7 (Jan 1. 2014). Because the 
proposed sale is to include assets that are not subject to 
Hybrid’s perfected lien and other assets that might not 
be subject to Hybrid’s perfected lien, this presents a 
significant problem. Hybrid has no fight to credit bid 
on the former and possibly no rigN to credit bid on the 
latter. 

Hybrid’s response to this was to complain that if 
credit bidding were deified merely because the sale 
included a few unencumbered assets, the right to credit 
bid would be eviscerated becanse in every, complex 
case there are random assets that have escaped even the 
~nost diligent secured creditor’s atte~npts to perfect. Id. 
at 9. True, but given that a § 363 sale of virtually the 
entire estate is essentially" a way" to circumvent the 
bankruptcy process, complaining that it may not: be 
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possible in large cases is hardly a basis for interpreting 
the Code to allow it in questionable cases. 

Nevertheless, wtfile this problem - the inclusion of 
non-collateral in the sale - might have been a basis to 
deny credit bidding, it does not support the court’s 
decision to cap credit bidding. The Creditors’ 
Committee argued for the $25 million cap becanse that 
figure was the amount that Hybrid had paid for the 
DOE’s secured loan at anction and thus reflected a 
"market-tested ... valuation of the underlying 
collateral." That argument is both wrong and 
irrelevant. It is wrong because the amotmt Hybrid paid 
the DOE might represent the value of the loan, but 
there is no reason to thi~k that it represents the value of 
the collawral. The value of the loan might be less than 
the value of the collateral for a whole host of reasons, 
including the interest rate on it, the time and expense 
needed to collect, and the risk of non-collection due to 
disputes about perfection or priority. The argument is 
irrelevant because, as Sub~,V[icron dictates, secured 
creditors have a right to credit bid the full amount of 
the debt owed to them regardless of the value of their 
collateral. In other words, while it might make sense to 
reduce the ma~mum amount of the credit bid by the 
value of the non-collateral - although even this would 
seem to violate Sub~Iicron and the more proper 
approach would be to require cash for the non- 
collateral or, in extreme cases, to deny the right to 
credit bid, see 3 COLLIER ON B.~"~KRUPTCY ¶ 363.0913] 
(16th ed.) - it is not permissible to cap the credit: bid at 
the value of the collateral. 

The debtor has appealed the court’s riding and 
asked for expedited review. Regardless of what 
happens, the case provides a note of caution 
secured parties who expect to be able to credit bid at a 

§ 363 sale. 

Stephen L. Sepinuck is a pr@ssor and associate dean 

at Gonzaga University School of Law and director of 

the Commercial Law Center. 

Update (m Binding 
Guarantors to a Forum- 
Selecti(m Clause 

Chelsey Thorne 

An article in an earlier issue of this newsletler 
discussed whether and when a guarantor is bound by a 
forum-selection clause in the agreement between the 
creditor and the principal obligor and suggested that 
the wording of the guaranty is often determinative. 
See Stephen L. Sepinuck, Binding Guarantors to Terms 

in the Note, 1 TIlE TRANSACTIONAL LAWYER 1 (Jnne 
2011). Several recent cases support this conclusion. 

For example, in KFC v. l~agstaj~ 502 B.R. 484 
(W.D. Ky. 2013), the court ruled that individuals who 
guaranteed the full and prompt payment of franchisees’ 
debts to franchisor, but who did not promise the full 
performance of all agreements, obligations, or 
covenants, were not bound by the forum-selection 
clause in the promissou~ notes that they did not sign. 
This conclusion was further supported by following 
facts: (i) the notes contained both a choice-of-law and 
choice-of-forum clause bnt the guarantees contained 
only the former; and (it) the guarantees were signed 
three months before the notes. In contrast, in 

1,~anl~ford Crossing Shopping (;’enter Dallas, 72. L.P. 
v. Pho Partners, LLC, 942 F. Supp,2d366 (W.D.N.Y. 
2013), the court ruled that an individual guarantor who, 
contemporaneously with the execution of a commercial 
lease, executed a broadly worded guaranty covering 
"the full and faithful performance and observance of all 
the covenants, terms, and conditions of the Lease" was 
botmd by the lbrum-selection clause in the lease. In 
short, a guaranty of "payment" does not bind the 
guarantor to litigate in the selected forum but a 
guaranty of "performance" apparently does. 

In spite of this, transactional lawyers should be 
wa~y of relying on such snbtle differences in wording 
of the guaranty. Some courts may not be persuaded by 
these differences and will bind a guarantor to a choice- 
of-forum clause only if it appears in the guaranty. See 
Long John Silver’s, Inc. v. DIIVA III, Inc., 650 
F. Supp,2d 612 (E.D. Ky. 2009) (court had no 
personal jurisdiction over guarantor of franchisee’s 
obligations even though the franchise agreement 
included a choice-of-forum clause and a consent to 
personal jurisdiction because the guaranty did not 
contain such clauses). See also Speedway Motor=worts 
Intern. Ltd. v. Bronwen Energy Trading, Ltd., 706 

4 



VoL 4 (Feb. 2(~14) THE TRANSA¢LTIONAL LAWYER 

S.E.2d 262 (N.C. Ct. App. 2011) (because contracts 
related to a letter of credit transaction are deemed to be 
independent, a forum-selection clause in the agreement 
between the applicant and the issner was inapplicable 
to action between the issuer and the confirming bank); 
Hendricks v. Bank of America, 408 Fo3d 1127 (9th Cir. 
2005) (an agreement between the applicant for a letter 
of credit and the beneficialT to resolve disputes in a 
particular forum does not prevent suit in another forum 
against the issuer to enjoin payment). As the prior 
article stated, it is better practice to include a forum- 
selection clause in the gnaranty because this should 
eliminate the likelihood of a dispute about the issue. 

Chelsey Thorne is a second-year student at Gonzaga 

University School of Law. 

SECURED TRANSACTIONS 

Attach ment Issu es 

b~ re McKenzie, 

737 F.3d 1034 (6th Cir. 2013) 
Creditor did not have a security interest in the debtor’s 
LLC interest because the LLC operating agreement 
expressly provided that no member could transfer such 
an interest without the prior written consent of the 
board and that any attempted transfer without consent 
was void, and the creditor’s evidence of subsequent 
consent did not prove that the requisite prior consent 
was given. 

Southern Fid. ~gIgmt. Agency v. Citizens Bank & 7bust, 

2014 WL 129336 (D. Kan. 2014) 
Regardless of whether the participation interests in a 
loan secured by shares of stock were sales of a 
fractional interest or secured loans, the participants 
acquired a security interest in the stock because the 
participation agreements expressly so provided and 
those security interests were perfected under § 9-310(c) 
because the originator’s interest was perfected by 
possession. The originator’s subsequent subordination 
agreemem with another secured party was not binding 
on the participants because the participation agree~nent 
required the participants’ consent to any subordination 
agreement. 

LaUoy v. ~orris, 

2013 WL 6844770 (D. Nev. 2013) 
Lenders who funded malpractice litigation did not have 
a security interest in the recove~ because the loan 
agreement provided merely that the loan would be 
repaid if the suit were successful; there was no 
indication that the payment was to come from the 
recovery" itself or that the borrower granted a securi~ 
interest in the claim or in the recovery~. 

l;[&liams v. Farm Sources Int’l Capital, LLC, 
2013 WL 6844282 (Ariz. Ct. App. 2013) 

Tenant that granted a security interest in crops to an 
irrigation district and then entered into a partnership to 
farm the land - which partnership purported to grant a 
security interest in the crops to a lender in return for 
financing - had no basis for claiming that the lender’s 
security interest did not attach due to the lack of the 
tenant’s signature given that the tenant joined the 
irrigation district in signing a subordination agreement 
acknowledging the priority of the lender’s security 
interest in the crops. 

In re Anderson, 
2014 WL 172222 (Bankr. D. Utah 2014) 

Despite a state statute providing that water shares - 
rights to use water evidenced by shares of stock in a 
corporation - shall be transferred pursuant to U.C.C. 
Article 8, such shares remain real property, not 
personal property, and hence a security interest in them 
can be perfected through a properly recorded deed of 
trust. 

In re Killgrove, 

2013 WL 7018546 (Bankr. E.D. Mich. 2012) 
Bank did acquire a security interest in dentist’s patient 
records - effectively, a right to approach the patients 
and seek their consent to continnance of the 
relationship with another dentist - even if under 42 
U.S.C. § 17935 and 45 C.F.R. 164.508 the bank could 
not have repossessed confidential patient information. 

Priority Issues 

Ci& @V[inneapolis v. R W Farms, LLC, 
2013 WL 6839711 (Minn. Ct. App. 2013) 

Surety that subcontractors on city project, and was 
thereby subrogated to the contractor’s right to collect 
from the city, had priority over a lender with a security 
interest in the contractor’s accounts because, upon 
paying the subcontractors, the surety’s interest related 
back to issuance of the surety bond, wtfich occurred 
before the lender perfected. 
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Davis v. 1~ ~V. Financial Services, Inc., 
2013 WL 6834954 (Or. Ct. App. 2013) 

Secured party with a perfected securi~ interest in the 
debtor’s accounts had priori’~ in funds that a judgment 
creditor had garnished and received from account 
debtors and a claim lbr conversion for the judgment 
creditor’s refusal to turn those funds over. The secured 
pa~r had not waived its security interest by not 
accelerating the debt or demanding payment from the 
account debtors. 

CIMC Raffles Offshore Ltd. v. Schahin Holding S.A., 
942F. Supp. 2d 425 (S.D.N.Y. 2013) 

Because collateral agent for senior lender group had a 
perfected security interest in debtors’ deposit accounts 
and LLC interests, the funds in the deposit accounts 
were controlled by the collateral agent and needed to 
pay the senior lenders, and thus the debtors could nut 
assign or transfer the funds of LLC interests, judgment 
creditor was not entitled to order requiring turnover of 
the funds or the LLC certificates. 

Enf orcetnent Issues 

395 Lampe, LLC v. Kawish, LLC, 

2014 WL 221814 (W.D. Wash. 2014) 
A secured Party with a security interest in the debtor’s 
one-third ownership of an LLC did not, merely by 
transferring to itself after default title to that ownership 
interest, effect a disposition or an acceptance of the 
collateral. There was no disposition because a secured 

paW cannot buy at a private sale and there was no 
public sale. There was no acceptance because there 
was no proposal therefor and the debtor had objected. 
As a result, there was no reason to determine thc value 
of the LLC interest to determine what deficiency or 
surplus existed. 

~//frs. & Traders Trust Co. v. ~//inuteman Spill Resp., 

Inc., 
2013 WL 6622929 (W.D. Pa. 2013) 

Although the parties’ loan agreement authorized the 
appointment of a receiver of the collateral "without the 
necessity of proving either inadequacy of "the security 
or insolvency of the [debtors]," the secured party was 
seeking appointment of a receiver to take possession 
and control of the debtors and their operations, not to 
manage or collect the collateral, and thus the 
contractual clause was inapposite. Despite the debtor’s 
payment default, the Cormnonwealth’s seizure of ~nost 
of the debtor’s assets and records pursuant to a crimiual 
investigation, and allegations that the debtor was 
transferring collateral without the secured party’s 

approval, the secured party was not entitled to the 
appointment of a receiver. The payment default was 
~ninor and the secured paw had frozen a deposit 
account with a balance in excess of the arrearage. The 
Comlnonwealth had returned maW of the business 
records. Thc debtor’s breach of loan covenants by 
opening deposit accounts at another bank was not 
fraudulent. The only significant asset that the debtor 
had sold - a helicopter - was not a fire sale price and 
the secured party had control over the proceeds. There 
was insufficient evidence to show that the secured 
pa~ was undersecured. And the secured party 
retained its legal remedies, including the right to 
foreclose. 

Auto-Owners Ins. Co. v. Ran@ B. Terry, Inc., 

2013 WL 6583959 (N.D. Ala. 2013) 
Issuer of performance bond that had security interest in 
contractor’s equipment, accounts, and general 
intangibles to secure the contractor’s indemnification 
obligation was entitled to a prelilninary injunction 
requiring the contractor to deposit with the court 
$263,000 (the amount already paid out by the issuer), 

to allow the issuer access to all its records, and to not 
sell or encumber aw collateral. 

Dallman v. Felt & Lukes, LLC, 
2013 WL 6628996.(W.D. Wis. 2013) 

While parties are free to opt into the Wisconsin 
Consumer Act for transactions in excess of $25,000 
and thus not othenvise covered, the mere fact that the 
parties’ agreement referred to: (i) "any right you have 
under applicable state law to cure your default"; (ii) the 
creditor’s right to change the terms of the agreement 
under the Act; and (iii) the borrower’s obligation after 
cancellation, "except to the extent that [this] liability is 
limited by" the Act, were insufficient to indicate that 
the parties had chosen to subject the transaction to the 
Act. Therefore, the secured party had no duty to notify 
the debtor prior to repossessing the vehicle. 

l;[~aithe v. Citigroup, Inc., 

2013 WL679763~ (N.Y. Sup. Ct. 2013) 

It is unclear whether § 9-611(f) - a non-uniform 
notification rule that creates a condition to conducting 
a sale of shares in a cooperative apartment - requires: 
(i) notification to be sent both by regular mail and by 
registered or certified mail; and (ii)an affidavit of 
service. A notification that mentioned the right to an 
accounting of the secured obligation but did not 
expressly lnention the charge therefor substantially 
complied with § 9-613, especially given that thc debtor 
did not request an accounting. 
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Guarantee Ins. Co. v. Brand :~Igmt. Serv., Inc., 

2013 WL 6768641 (S.D. Fla. 2013) 
While a secured party is generally permitted to proceed 
against the collateral or to ignore the collateral and 
proceed against the debtor on the secured obligation - 
i.e., its remedies are not mutually exclusive - once a 
secured party has chosen a remedy, it must pursue that 
remedy to fruition, and only aftenvards nmy it pursue 
another method. Because the secured party had 
possession of the collateral, it was therefore not entitled 
to a judgment against the debtor until it foreclosed. 

In re Shuane.V Irrevocable Trust, 
2013 WL 6983382 (Bankr. N.D. Fla. 2013) 

The actions of a bank with a security interest in 
certificated securities in causing the indenture trustee, 
after the debtor’s default, to designate the bank as the 
registered owner did not constitute a disposition of 
collateral.     Accordingly, the requirements of 
notification before and commercial reasonableness in 
conducting a disposition were not: applicable. 

BANKRUPTCY 

In re NobleHouse Technologies, Inc., 

2013 WL 6816129 (Bankr. N.D.N.Y. 2013) 
Secured creditor’s claim would not be equitably 
subordinated under § 510(c) merely because an account 
debtor mistakenly ignored instructions to make 
payment to a lockbox set up to protect an unsecured 
supplier and the debtor, then under the management of 
the secured creditor’s representatives, used the funds to 
pay the secured creditor. As an unsecured creditor, the 
supplier did not suffer a particularized injury and, even 
if it did, the secured creditor’s use of the funds, in 
which it had a security interest, was not unfair. 

In re Vega, 
21113 WL 3157516 (Bankr. E.D. Mich. 2013) 

Automobile repair shop that had possession of a motor 
vehicle on which it had performed repairs, and which 
had a connnon-law possesso~r lien for the charge for 
those repairs, did not violate the automatic stay by 
refusing to return the vehicle after the owner filed a 
Chapter 13 petition because possession was necessary 
to maintain perfection and thus the shop’s action was 
exempt from the stay by § 363(b)(3). 

In re American Home ~/Iortg, Holdings, Inc., 

501 B.R. 44 (Bankr. D. Del. 2013) 
A creditor’s contractual right to setoff its obligations to 

the debtor trader a swap agreement against obligations 

owed by the debtor to an affiliate of the creditor under 

a repurchase agreement is not enforceable post- 
petition. A triangular setoff lacks mutualiU and is, 
therefore, not authorized under the Bankruptcy Code. 

in re Shapiro, 

2014 WL 68998 (9th Cir. 2014) 
Because § 542(a) expressly authorizes recovery of "the 
value" of estate property in a person’s "possession, 
custody, or control," a bank that post-petition honored 
checks drawn by the debtor prepetition was liable for 
the amount of the checks even though the bank lacked 
possession, custody, or control at the time the action 
was brought. 

GUARANTIES & RELATED MATTERS 

:~IcLane Foodservice, Inc. v. Table Rock Rests., LLC, 

736 F.3d 375 (5th Cir. 2013) 
Guaranty agreement that covered "any and all 
indebtedness.., to Creditor now or hereafter existing" 
and that defined "Creditor" as a specified entity and its 
affiliates did cover credit extended by a second- 
generation assignee of the Creditor even though the 
guaranty agreement also provided that it shall inure to 
the benefit of and be enforceable by Creditor’s assigns. 

In re Cook, 
2014 WL 68574 (8th Cir. BAP 2014) 

Fact that gnaxanty agreement stated that it was 
unsecured, which was true when signed, did not render 
the dragnet clause in a subsequently created deed of 
trust latently ambiguous or prevent the deed of trust 
from securing the guaranty obligation. 

LENDING & COMMERCIAL CONTRACTING 

Bay Uenture El.vria, LLC v. Adv. Plastics Reel., LLC, 

2013 WL 6568795 (N.D. Ohio 2013) 
Note holder had a good faith belief that the prospect for 
payment was impaired, and therefore could accelerate 
the debt, because the maker lost its capital funding, had 
liquidated the equipment connected with its plant, and 
ceased operations there. The fact that the note holder 
waited 18 months to accelerate the debt was immaterial 
because the note contained a "no waiver" provision, 
which is enforceable under New York law. A clause in 
the limited guaranty providing that it would become a 
full guaranty if a representation that all patent 
applications had been disclosed was not true was 
enforceable.    Because the gnaranty agree~nent 
expressly stated that the representation was material 
and that the note holder had relied upon it, the parol 
evidence rule barred evidence of an alleged oral 
agree~nent not to list certain other patent applications. 
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Zacadia Fin. L.P. v. FiducialT Trust lnt’l of Cal., 
2014 WL 69618 (Cal. Ct. App. 2014) 

Lender could not accelerate loan to trust and denkand 
payment of all filturc, unaccrued interest - which 
would amount to a forfeiture - because the trust’s 
breaches of "the loan agreement were not material. 
Although the trust did make an unauthorized 
distribution of 14% of its assets, wlfich were worth 
about $40 million and sel~ed as collateral for the loan, 
failed to respond to a request for informatiolL and 
fhiled to pay a $1,648 bill from the creditor, none of 
these actions was material. The loan ~vas heavily 
oversecurcd and became more so during the litigation, 
when the trust’s assets appreciated and the distributed 
assets were reacquired. 

2013 WL 6502497 (5th Cir. 2013) 
Because stockholder emered into a credit sale of lfis 
stock with the corporation, rather than a redemption, 
the stockholder did not retain the right to vote the 
shares until final payment. 

Community Shores Bank v. Rimar Development, Inc., 
2013 WL 6690672 .(Mich. Ct. App. 2013) 

Lenders that agreed with bank that the debtor could 
make payments on the investors’ loan as long as the 
payments were not from the sale of the collateral could 
not retain the $260,000 paid to them because the 
evidence indicated tlrat the funds were proceeds from 
file debtor’s sale of collateral. The bank was not 
required to apply payments it did receive to the senior 
indebtedness because the subordination agreement 
allowed the bank to "take or omit any and all actions 
with respect to the [bank’s loan] ... without affecting 
whatsoever" its rights under the agreement and the 
debtor lrad instructed the bank to apply the funds to 
oilier debt. 

Wells Fargo Bank v. Webster Business Credit Corp., 
2014 WL 241738 (N.Y. App. Div. 2014) 

Because the clause in a credit agreement providing for 
each lender to indemnify the agent applied only to the 
extent that the borrower failed to satisfy its 
indenmificafion duty, and the clause dealing with 
indenmification by the borrower contemplated third- 
party litigation against the lenders, the lenders had no 
duty to indenmify the agent for the costs the agent 
incurred in successfully defending an action brought by 
some lenders. 

Nissan Alotor Accept. Corp. v. Superior Auto. Group, 
2014 WL 185718 (Cal. Ct. App. 2014) 

Debtors were entitled to admit parol evidence that the 
creditor fraudulently entered into a forbearance 
agreement, pursuant to which the debtors offered 
additional collateral, by promising additional financing 
that the creditor did not intend to provide. The 
California Supreme Court’s decision in Riverisland 
Cold Storage, Inc. v. Fresno-~,~[adera Prod. Credit 
Ass’n, 291 P.3d 316 (Cal. 2013), ruling that the fraud 
exception to the parol evidence rule is not limited and 
can include fraud directly at variance with a promise in 
the writing, is not prospective only but also applies 
retrospectively. 

In re Denver A4erchandise A4art, Inc., 
2014 WL 291920 (5th Cir. 2014) 

Although the default clause in promisso~; note 
provided for acceleration of "all sums, as provided in 
this Note," and the note also contained a clause 
providing for a prepayment penalty, that prepayment 
penalty did not become due upon default and thus was 
not part of the bank’s claim in the note maker’s 
bankruptcy because the note did not cleaxly make the 
prepayment penalty due upon acceleration. 
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GEORGIA INSTITUTE OF TECHNOLOGY and GEORGIA TECH ATHLETIC ASSOCIATION 
PROTOCOL FOR REPORTING AND INVESTIGATING VIOLATIONS 

Updated April 2012 

A. OVERRIDING PRINCIPLES 

The Georgia Institute of Technology (Institute) is committed to the principle of 
institutional control and responsibility which obligates the Institute to be in compliance 
with the rules and regulations of the National Collegiate Athletic Association (NCAA), the 

Atlantic Coast Conference (ACC), and the Institute. The President has overall 
responsibility for this control and the administration of all aspects of the intercollegiate 
athletics program conducted through the Georgia Tech Athletic Association (GTAA). 
The Institute and GTAA will monitor the intercollegiate athletic program to assure 
compliance and to identify and report to the NCAA Enforcement Staff instances in which 
compliance has not been achieved (NCAA Bylaws 2.1.1 and 2.8.:1). 
The Institute and GTAA will conduct all investigations under the guidelines of this policy 
and NCAA and ACC rules. 
The Associate Director of Athletics - Compliance (ADAC) is principally responsible for 
monitoring athletics compliance. The ADAC reports to the Vice President for Legal 
Affairs and Risk Management (VPLR), the Institute official appointed by the President to 
oversee compliance management in all areas of the Institute, with additional 
responsibility to the Director of Athletics (AD) and direct access to the Faculty Athletics 
Representative (FAR) and the President of the Institute. 

B. REPORTING OF POSSIBLE VIOLATIONS 

:1. Any coach, employee, student-athlete, or other individual associated with GTAA must 
notify appropriate institutional officials immediately of any possible or potential 
violation of Institute or ACC policies and procedures or NCAA legislation that involves 
the Institute. Notification may take place by contacting (personally or by telephone or 
electronic mail) the ADAC, the AD or the FAR. Reporting this information to the head 
coach of the involved sport does not meet this requirement. 
If a coach, employee, or student-athlete is self-reporting a violation, he or she may be 
asked to put certain information in writing. This information may include: 

- Date of violation; 
- Individuals involved in the violation; 
- Description of the violation; 
- Reason(s) the violation occurred; and 
- A statement of actions which have been or will be taken in order to prevent a 

similar violation from recurring. 
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Upon being informed of a possible violation, the ADAC will conduct a preliminary 
investigation to ascertain the general facts surrounding the incident. The parties 
involved in the incident may be contacted directly’ and asked about the matter. The 
ADAC will communicate the preliminary results simultaneously to the AD, FAR and VPLR. 
The ADAC, AD and FAR jointly shall have initial responsibility for determining whether 
the information indicates a possible secondary or major violation. (See definitions in 
NCAA Bylaw :19.02.2). 
If the AD, FAR and VPLR determine that the preliminary investigation indicates a 
possible violation that could affect the eligibility of one or more student-athletes, they, 
in consultation with the President as appropriate, shall require that the student- 



athlete(s) involved be withheld from competition until questions regarding their 
eligibility have been resolved. Alternatively, they may require that the student- 
athlete(s) involved be declared ineligible and determine whether reinstatement should 
be sought on behalf of the student-athlete(s). 

D. INVESTIGATION OF POSSIBLE SECONDARY VIOLATIONS 

If the information indicates a possible secondary violation, the ADAC, in conjunction 
with the FAR, shall have the responsibility for investigating the facts, applying the facts 
to the governing rules, and/or obtaining a rules interpretation from the ACC Conference 

or the NCAA staff. 
It is the responsibility of the ADAC and FAR to determine whether the available 
information supports the finding that a secondary violation of NCAA legislation 
occurred. 
Once it has been determined that a secondary violation has occurred, the ADAC will 
prepare a written report. The report will include not only the facts concerning the 
violation but also the penalty imposed by the Institute. The report will be reviewed 
prior to submission by the FAR, the AD and the VPLR. Copies of the self-report will be 
forwarded to the ACC, the athletic administrator that supervises the sport, and the head 
coach. 
If the ADAC and FAR determine that the observation, allegation, or report of non- 
compliance clearly lacks merit, the investigation is terminated and, if appropriate, the 
ADAC will prepare a brief written summary that provides an overview of the: (i) 
information received; (ii) institution’s inquiry; and (iii) reasons that the institution 
concluded no violations occurred. The summary will be forwarded to the VPLR and the 
investigative file will be retained for five years. 

E. INVESTIGATION OF POSSIBLE MAJOR VIOLATIONS 

If the information indicates a possible major violation occurred, the ADAC, in 
conjunction with the AD and FAR, shall forward the information to the VPLR and that 
office shall be responsible for directing the investigation. 
The VPLR, in conjunction with the FAR, shall determine the appropriate action in 
conducting the investigation. The VPLR shall conduct the investigation or utilize outside 
experts if the VPLR deems such to be necessary. If the VPLR determines that the 
appropriate course of action is to employ an outside entity to conduct the investigation, 
that entity shall report to the VPLR. 
It is the responsibility of the AD, FAR and VPLR to notify the President that an 
investigation is underway. The notification to the President may include a brief 
description of the potential major violation and the VPLR’s recommendation regarding 
whether the investigation will be conducted initially or through the use of an outside 
entity. Regardless of who conducts the investigation, the FAR and VPLR should, during 
the course of the investigation, regularly report to, and consult with, the President 
regarding the progress of the investigation. 
The VPLR also shall be responsible for preparation of the written report of the 
investigation and finding(s). The actual report preparation may be delegated to the 
ADAC or an outside entity at the discretion of the VPLR, but the VPLR must review and 
approve the written report before it is finalized. 
The President, upon being informed by the AD, FAR or VPLR of a possible major 
infractions investigation, may elect to utilize an internal committee comprised of faculty 
and staff outside of the athletics department. The FAR and VPLR will be ex officio 
members of this committee. The role of the committee is to provide guidance on the 
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inquiry and to make recommendations to the President on appropriate findings and 
corrective and punitive actions based upon the inquiry’s results. 
The ADAC will notify the ACC of any inquiry. 
It is important to protect the relationship of the ADAC and AD with the coaches, 
student-athletes, and athletics administration during the inquiry; therefore, neither the 
ADAC nor the AD will be appointed as ex officio members of the committee. However, 
they may be consulted for rules interpretations and insight during this process at the 
discretion of the committee. 
The Institute will not permit retaliatory actions against athletics staff or student-athletes 
who submit or are involved in a complaint or allegation concerning NCAA rules 
violations. 
During an investigation, release of information to the media should be highly regulated. 
The President or his or her designee will decide how information is disseminated. The 
Institute should emphasize in the information provided to the media that the prescribed 
procedures to investigate any rules allegation are being utilized. Further, the Institute 
should understand that dissemination of information could compromise the 
investigation. At the end of the investigation, a written report should be submitted to 
the NCAA by the FAR and, if appropriate, may include a press briefing. 
Communication with the applicable head coach will be handled by the AD or ADAC in 
consultation with the FAR, taking into account student-athlete welfare issues and the 
integrity of the investigation. 
All decisions regarding sharing of information with Institute staff will be made by the 
VPLR and the committee. During the course of an investigation, the individual or entity 
conducting the investigation retains the discretion to withhold information from an 
interviewee or coaching staff member, including but not limited to data and telephone 
records, until after interviews of any or all involved parties have been conducted, and a 
written report is finalized. 

The Institute and the committee must act in accordance with the Institute’s procedures for 
alleged misconduct by an Institute or GTAA employee and applicable provisions of state and 
federal law, including the Georgia Open Records Act and the Family Educational Rights and 
Privacy Act 
All questions pertaining to the application of these procedures are referred to the VPLR and the 
President. 
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CHAPTER 7 

TRADEMARK INFRINGEMENT 

[] [] [] 

A. THE BASIC STANDARD: LIKELIHOOD 
OF CONFUSION 

At the turn of the twentieth century, the scope of trademark and 
unfair competition protection was limited to the use of an identical or 
near-identical mark on the same product. Both the 1881 and 1905 Trade- 
mark Acts incorporated this common law standard and prohibited the 
infringement of a registered trademark using identical language: 

Any person who shall, without the consent of the owner thereof, 
reproduce, counterfeit, copy, or colorably imitate any registered trade- 
mark under this act and affLX the same to merchandise of substantial- 
ly the same descriptive properties as those described in the registra- 
tion shall be liable to an action of the case for damages for the 
wrongful use of said trade-mark .... 

Act of Mar. 3, 1881, 46 Cong., 3d Sess., § 7, 21 Stat. 502, 503-04; 
Trademark Act of 1905, Pub. L. No. 84, 58th Cong., 3d Sess,§ 16, 33 Stat. 
724, 728. 

Under this standard, the use of the same mark on a different product 
did not constitute trademark infringement. For example, in 1912, Bor- 
den’s Condensed Milk, which had long used Borden as the brand name for 
its condensed milk, sued another company that began using the name 
"Borden’s" for ice cream. Although the district court granted relief, the 
Seventh Circuit reversed and rejected the claim. Borden Ice Cream Co. v. 
Borden’s Condensed Milk Co., 201 F. 510 (7th Cir. 1912)~ The court held 
that because milk and ice cream were not competing products, there could 
be no unfair competition. Id. at 514. Recognizing that ice cream and milk 
did not share the "same descriptive properties," the plaintiff nevertheless 
argued that it should be entitled to relief for two reasons. First, it 
intended to enter the ice cream market. Second, it was selling its con- 
densed milk to ice cream manufacturers, and so the markets were close 
enough that some ice cream dealers would mistakenly believe that the 
plaintiff had made the defendant’s product. The court rejected both 
arguments, however. With respect to the first, the court insisted that the 
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law " ’deals with acts and not intentions? " Id. at 515 (quoting George v. 

Smith, 52 F. 830, 832 (C.C.S.D.N.Y. 1892)). Because the defendant actual- 
ly began selling ice cream under the Borden’s name first, the defendant 
held the rights to that name for ice cream, and the plaintiff’s intent to 
enter that market was simply irrelevant. With respect to the second, the 
court said the specter of confusion was simply too "speculative and 
remote" to justify relief. Borden’s Ice Cream Co., 201 F. at 515. 

Just five years later, however, the Second Circuit considered a similar 
claim in Aunt Jemima Mills Co. v. Rigney & Co., 247 F. 407 (2d Cir. 
1917). In this case, the plaintiff had used the phrase Aunt Jemima’s for 
self-rising flour for years, when the defendant began using Aunt Jemima’s 
for syrup. As the two goods did not have "substantially the same descrip- 
tive properties," the district court dismissed the complaint. On appeal, the 
Second Circuit reversed. Although the court acknowledged the traditional 
limits of trademark law, it nonetheless felt that the two products were 
sufficiently related that consumers were likely to believe that the plaintiff 
had made the defendant’s product. It therefore granted relief and enjoined 
the defendant’s use. As the court explained: 

It is said that even a technical trade-mark may be appropriated 
by any one in any market for goods not in competition with those of 
the prior user. This was the view of the court below in saying that no 
one wanting syrup could possibly be made to take flour. But we think 
that goods, though different, may be so related as to fall within the 
mischief which equity should prevent. Syrup and flour are both food 
products, and food products commonly used together. Obviously the 
public, or a large part of it, seeing this trade-mark on a syrup, would 
conclude that it was made by the complainant. Perhaps they might 
not do so, if it were used for flatirons. In this way the complainant’s 
reputation is put in the hands of the defendants. It will enable them 
to get the benefit of the complainant’s reputation and advertisement. 
These we think are property rights which should be protected in 
equity. 

Aunt Jemima Mills Co., 247 F. at 409-10. 

Although the case law proceeded in fits and-starts, sometimes embrac- 
ing the Aunt Jemima approach, and sometimes the traditional "same 
descriptive properties" approach, gradually the courts began to focus on a 
single question: Was the defendant’s use of a similar mark likely to 
confuse consumers and lead them to believe (mistakenly) that the plaintiff 
had manufactured (e.g. was the source of) the defendant’s goods? This 
approach to the issue was plainly inconsistent with the statutory language 
of the Trademark Act of 1905. Yet, this did not appear to trouble courts 
much, and eventually, the courts simply started pretending that Congress 
had intended to adopt the likelihood of confusion test when it used the 
"same descriptive properties" language in the 1905 Act. See Yale Electric 
Corp. v. Robertson, 26 F.2d 972 (2d Cir. 1928)~ (L. Hand, J.). 
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The need for such pretense evaporated, however, when Congress 
expressly embraced the likelihood of confusion standard as the infringe- 

ment standard in the Trademark Act of 1946. As codified and amended, 
section 32 of the Trademark Act of 1946 currently provides, in relevant 
part: 

15 U.S.C. § 1114 Remedies; infringement; innocent infringement 
by printers and publishers 

(1) Any person who shall, without the consent of the registrant-- 

(a)~ use in commerce any reproduction, counterfeit, copy, or colorable 

imitation of a registered mark in connection with the sale, offering for 

sale, distribution, or advertising of any goods or services on or in 
connection with which such use is likely to cause confusion, or to 

cause mistake, or to deceive; or 

(b) reproduce, counterfeit, copy, or colorably imitate a registered 
mark and apply such reproduction, counterfeit, copy, or colorable 

imitation to labels, signs, prints, packages, wrappers, receptacles or 
advertisements intended to be used in commerce upon or in connec- 

tion with the sale, offering for sale, distribution, or advertising of 
goods or services on or in connection with which such use is likely to 

cause confusion, or to cause mists_ke, or to deceive, 

shall be liable in a civil action by the registrant for the remedies hereinaf- 
ter provided. 

Following the Trademark Act of 1946, the likelihood of confusion 

standard became the standard for determining liability for trademark 
infringement, but questions remained over how to apply it to particular 
cases. For years, as the likelihood of confusion standard took hold in the 

courts, and even after Congress expressly adopted it, courts struggled to 
develop sensible rules to define when consumers were likely to be confused 
by the defendant’s use of a similar mark. How closely related did the 
goods have to be? How similar did the marks have to be? Did it matter 
how well-known the plaintiff’s mark was? Did it matter whether the 
plaintiff intended to enter the defendant’s product market? 

Eventually, the courts threw up their hands at attempting to draw 

any definitive lines, and simply acknowledged that a variety of factors 
might be relevant to the ultimate question of whether consumer confusion 

was likely. Chief Judge Friendly of the Second Circuit helpfully summa- 
rized these factors in Polaroid Corp. v. Polarad Electronics Corp.: 

Where the products are different, the prior owner’s chance of 

success is a function of many variables: the strength of his mark, the 
degree of similarity between the two marks, the proximity of the 
products, the likelihood that the prior owner will bridge the gap, 
actual confusion, ~and the reciprocal of defendant’s good faith in 

adopting its own mark, the quality of defendant’s product, and the 
sophistication of the buyers. Even this extensive catalogue does not 
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exhaust the possibilities--the court may have to take still other 
variables into account. 

287 F.2d 492, 495 (2d Cir.), cert. denied, 368 U.S. 820 (1961). 

Today, every circuit uses its own version of the Polaroid factors as a 
guide to help resolve the likelihood of confusion issue. To get a sense for 
how these factors work, consider the following case. 

ESTEE LAUDER, INC. v. OLD NAVY CLOTHING CO. 

108 F.3d 1503 (2d Cir. 1997) 

KEARSE, C.J. 

Defendant The Gap, Inc. d/bia Old Navy Clothing Company ("Gap"), 

appeals from a final judgment of the United States District Court for the 

Southern District of New York, Lewis A. Kaplan, Judge, permanently 

enjoining Gap from using the term "100%" alone or with other terms as a 

trademark in connection with the manufacture, promotion, or distribution 

of its personal care products and bathroom furnishings and implements. 
The district court found that Gap’s use of terms such as "100% BODY 

CARE" on its products was likely to cause consumers to confuse Gap’s 

products with a moisturizer product manufactured by plaintiff Estee 

Lauder Inc. ("Lauder") and marketed under Lauder’s trademark "100%." 
On appeal, Gap contends principally that the district court erred in 

finding Lauder’s "100%" mark protectable and in finding that Gap’s use 

of a mark that includes "100%" in conjunction with other terms would 

create a likelihood of consumer confusion. We agree that the district court 

erred in its likelihood-of-confusion analysis, and we accordingly reverse. 

I. BACKGROUND 

Lauder is an international cosmetics company that manufactures skin 

care, makeup, and fragrance products. The company distributes its prod- 

ucts through cosmetics specialty stores and "upscale" department stores 

that, in its view, complement the image of quality it cultivates. Gap is an 

international retailer of apparel and other products. Gap owns and oper- 

ates Old Navy Clothing Company ("Old Navy".), whose stores are located 
primarily in strip malls and shopping centers and cater to the mass middle 
market. All Old Navy products, and virtually no Others, are distributed 

through Old Navy stores. 

In December 1994, Gap developed a line of personal care products to 

be distributed through Old Navy, intending to market, inter alia, sham- 

poo, soap, and body lotion under the label "100% BODY CARE." In 

September 1995, Gap began a search into the availability of a trademark 

containing the term "100%." In the meantime, Lauder was developing a 

facial moisturizer, and in December 1995 it began its own investigation 

into the availability of the term "100%" as the trademark for its moistur- 

izer. 
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Both companies eventually learned that a third company, Les Par- 
fums de Dana, Inc. ("Dana"), was the record owner of the trademark 
"100% HUNDRED PER CENT," but that Dana had abandoned use of its 
trademark. Lauder obtained an assignment of the "100%" trademark and 
registration from Dana, and in December 1995 Lauder filed an intent-to- 
use ("ITU") application with the United States Patent and Trademark 
Office seeking to register "100%" as a trademark. In January 1996, Gap 
filed a similar application to register "100%" alone; it also filed applica- 
tions to register "100% BODY CARE" and "100% BODY CARE AND 
DESIGN." Thereafter, it filed numerous additional applications to register 
"100%" in combination with other terms such as "100% SPORT, .... 100% 
BODY CARE FOR KIDS," and "100% HOME SCENT." 

In March 1996, Gap contacted Lauder to discuss the two companies’ 
conflicting ITU applications. In light of Lauder’s intent to use "100%" as 
the mark for its moisturizer, Gap offered assurance that for Gap’s own 
products it would not use the term "100%" alone, and it abandoned its 
ITU application for the mark "100%" alone. Gap subsequently modified 
its planned "100% BODY CARE" mark to increase emphasis on the words 
"BODY CARE" and to decrease emphasis on the number "100." The 
parties failed to reach ~reement. 

Lauder began to distribute its moisturizer in April 1996, packaged in 
a 1.7-ounce aquamarine glass bottle, as part of its "blue line" of products 
that are typically marketed in aquamarine packaging. Lauder’s moisturiz- 
er has a suggested retail price of $32.50. As the packaging is shown in 
Appendix A to this opinion, Lauder’s "EL" logo is prominently displayed 
at the top of the bottle, and the company’s "ESTEE LAUDER" house 
mark appears immediately below that. Near the bottom, the following 
lines appear: 

100% Time Release Moisturizer with BioMineral Water 

The back of the bottle contains the notation: "C ESTEE LAUDER, 
DIST." 

Gap’s "100% BODY CARE" products are packaged principally in 
plastic bottles that range in size from .15 to 33 fluid ounces. At the top of 
each bottle appears a generic designation of its contents (e.g., "bubble 
bath," "shampoo," "body lotion") in large, lower case letters. The sugges- 
tion of a fragrance for each product (e.g., "Groovy Grapefruit," "Some Are 
Pink," "Positively Purple") is printed in an elongated oval just above the 
center of the bottle. The bottles themselves are translucent, presenting 
the various colors of their respective contents. The logo 

100% BODY CARE 

appears towards the bottom of the bottle. As illustrated in Appendix B, 
the "%"sign is oversized, approximately three times the height of "100." 

The back of the bottle contains the Old Navy house mark, followed by 
the notation, "A division of Gap, Inc." Gap planned to release this line of 
products on a test basis in August 1996. The planned prices for each type 
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and quantity of these products were small fractions of the suggested retail 
price of Lauder’s product. 

In June 1996, Lauder commenced the present action seeking prelimi- 
nary and permanent injunctions against the use of "100%" as part of 
Gap’s marks, alleging principally that such use would lead consumers to 
believe that Gap’s products were associated with Lauder and would 
thereby violate Lander’s rights under § 43(a) of the Lanham Act (the 
"Act"), 15 U.S.C. § 1125(a) (1994). Gap disputed Lauder’s assertions and 
counterclaimed for declaratory and injunctive relief against interference 
by Lander with Gap’s efforts to register various marks incorporating the 
term "100%." The district court ordered expedited discovery and conduct- 
ed a two-day bench trial in July 1996. 

In a post trial Opinion dated July 22, 1996, reported at 932 F. Supp. 
595, the court ruled that Lauder was entitled to a permanent injunction 
prohibiting Gap from including the term "100%" in trademarks on Gap’s 
personal care and other products. The court found that Lauder’s "100%" 
mark was suggestive and, therefore, protectable .... 

Having noted Lander’s concession that its mark had not acquired 
secondary meaning, see, e.g., id. at 606, the court proceeded to address the 
factors set forth in Polaroid Corp. v. Polarad Electronics Corp., 287 F.2d 
492, 495 (2d Cir.), cert. denied, 368 U.S. 820 (1961), in order to determine 
whether there was a likelihood of consumer confusion. First the court 
found that Lauder’s mark was of "moderate strength" because it was 
"inherently distinctive[]," 932 F. Supp. at 612, and that the "prominent 
use of ’100%’ by both parties--particularly in view of the fact that each of 
the parties uses ’100%’ to convey the same idea in conjunction with closely 
related personal care products--makes the similarity factor weigh in 
Lauder’s favor," id. at 613. 

The court saw some obvious differences between Lauder’s product 
and those of Gap .... But the court found these differences to be out- 
weighed by the fact that the products are closely related, i.e., that they are 
"all used for personal care," id. The court also found that, although there 
was some overlap in clientele, the two companies’ products were sold 
through markedly different channels of distribution .... However, the 
court found these differences outweighed by the fact that "not all custom- 
ers are knowledgeable, and even knowledgeable customers could be misled 
into thinking that Lauder is associated with the ’100% BODY CARE’ 
products, either as producer or licensor of an off-price line." Id. The court 
also found that although there was no suggestion that Gap’s products 
were not inherently of good quality for what they were, there was a 
"genuine risk that consumers who purchase the Gap product in the belief 
that it is associated in some way with Lauder will be disappointed and 
that the disappointment will rub offon Lauder." !d. at 616. 

Although the court also found that Lauder had no plans to enter the 
mass middle market in which Old Navy normally operates, see id. at 615, 
that there was "no evidence of actual confusion," id., and that in seeking 
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to use "100%" as part of its own marks, "Gap acted in good faith," id. at 
616, all of which were factors that did not favor Lauder’s claim, the court 
concluded, weighing all the factors, that Gap’s use of "100%" in its marks 
would create a likelihood of consumer confusion .... 

A final judgment was entered dismissing Gap’s counterclaim and 
permanently enjoining Gap from using the term "100%" alone or with 
other terms as a trademark in connection with the manufacture, pro- 
motion, or distribution of its personal care products and bathroom fur- 
nishings and implements. This appeal followed. 

II. DISCUSSION 

In order to prevail on a claim of trademark infringement in violation 
of the Lanham Act, a plaintiff must show (1) that it has a valid mark that 
is entitled to protection under the Act, and (2) that use of the defendant’s 
mark infringes, or is likely to infringe, the mark of the plaintiff. The 
degree to which a mark is entitled to protection under the Act depends on 
whether the mark is classified as (a) generic, (b) descriptive, (c) suggestive, 
or (d) fanciful or arbitrary. "The test for infringement is whether the 
actor’s use of a designation as a trademark ... creates a likelihood of 
confusion .... " Restatement (Third) of Unfair Competition § 21 comment 
a (1995) ("Restatement"). 

There is no contention in the present case that Lauder’s mark is 
generic, arbitrary, or fanciful. It is also undisputed that Lauder’s mark 
had not acquired secondary meaning. Gap contends that the district court 
erred (1) in finding Lauder’s mark suggestive rather than descriptive, m-~d 
hence protectable in the absence of secondary meaning, and (2) in finding 
that there was a likelihood of consumer confusion in the absence of 
secondary meaning. We agree with the latter contention. 

... The issue of likelihood of confusion turns on whether "numerous 
ordinarily prudent purchasers are likely to be misled or confused as to the 
source of the product in question because of the entrance in the market- 
place of defendant’s mark." Gruner + Jahr USA Publishing v. Meredith 
Corp., 991 F.2d 1072, 1077 (2d Cir. 1993). Likelihood of confusion means a 
probability of confusion; "it is not sufficient if confusion is merely ’possi- 
ble’." 3 J. McCarthy, McCarthy on Trademarks and Unfair Competition 
§ 23:2, at 23-10, 11 (1996). 

"Courts deciding whether a plaintiff has established likelihood of 
confusion must consider the eight factors elaborated" in Polaroid Corp. v. 
Polarad Electronics Corp., 287 F.2d 492, 495 (2d Cir.), cert. denied, 368 
U.S. 820 (1961). Arrow Fastener Co. v. Stanley Works, 59 F.3d at 391; see, 
e.g., Gruner + Jahr USA Publishing v. Meredith Corp., 991 F.2d at 1077. 
Those factors are: "1) the strength of the plaintiff’s mark; 2) the similari- 
ty of plaintiff’s and defendant’s marks; 3) the competitive proximity of the 
products; 4) the likelihood that plaintiff will ’bridge the gap’ and offer a 
product like defendant’s; 5) actual confusion between products; 6) good 
faith on the defendant’s part; 7) the quality of defendant’s product; and 8) 
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the sophistication of buyers." Id.; see, e.g., Arrow Fastener Co. v. Stanley 
Works, 59 F.3d at 391. As to the first factor, 

the distinctiveness or "strength" of a mark measures its capacity to 
indicate the source of the goods or services with which it is used. The 
greater the distinctiveness of the mark, the greater the likelihood that 
prospective purchasers will associate the same or a similar designa- 
tion found on other goods, services, or businesses with the prior 
user .... 

"Strength" ... ultimately depends on the degree to which the 
designation is associated by prospective purchasers with a particular 
source. 

Restatement § 21 comment i. 

No one of the Polaroid factors is dispositive, and the list is not 
exhaustive; "the analysis of the factors is not a mechanical process." 
Arrow Fastener Co. v. Stanley Works, 59 F.3d at 391 (internal quotation 
marks omitted); see, e.g., Gruner + Jahr USA Publishing v. Meredith 
Corp., 991 F.2d at 1077. A trial court’s finding as to each individual factor 
is one of fact, subject to review under the clearly erroneous standard. See, 
e.g., id.; Arrow Fastener Co. v. Stanley Works, 59 F.3d at 391. The 
ultimate weighing of the factors, however, is reviewed de novo. See, e.g., 
id. at 391, 400 (reversing after a de novo review of the court’s weighing of 
the Polaroid factors); Plus Products v. Plus Discount Foods, Inc., 722 F.2d 
at 1004, 1005 (partial reversal based on conclusion that the district 
"court’s balancing of the Polaroid factors was incorrect"). 

In the present case, the main Polaroid factors relied on by the district 
court in concluding that Gap’s use of "100%" as part of its marks would 
create a likelihood of confusion were (1) the strength of Lauder’s mark, (2) 
the similarity of the two companies’ marks, and (3) the competitive 
proximity of the products. We have difficulty principally with the court’s 
findings as to the first of these factors and with its weighing of the third 
against all other factors. First, the court found that Lauder’s mark, 
though neither at the weakest nor at the strongest end of the range for 
suggestiveness, was moderately strong. The district court made this find- 
ing on the ground that Lauder’s mark was "inherently distinctive[]." 932 
F. Supp. at 612. These findings are unsupported by any evidence that 
consumers associated the term "100%" or the phrase "100% Time Release 
Moisturizer" with Lauder; indeed, they are undercut by Lauder’s conces- 
sion that its mark had not acquired secondary meaning, see id. at 606, 
611-12. And while the absence of secondary meaning does not preclude 
the court from finding that a mark is strong if it is otherwise distinctive, 
see, e.g., W.W.W. Pharmaceutical Co. v. Gillette Co., 984 F.2d 567, 573 (2d 
Cir. 1993), the court’s finding of distinctiveness here is undermined by its 
own finding that Lauder’s use of "100%" in a suggestive sense "is not 
wholly original," id. at 612. The latter finding is amply supported by the 
trial evidence that, prior to Lauder’s ITU application, there were more 
than 70 trademark registrations, pending applications for registration or 
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renewal, or publications-for-opposition that incorporated the term 
"100%," and that some of those marks were for cosmetic products. 

Given the principle that a mark’s " ’strength’ ... ultimately depends 
on the degree to which the designation is associated by prospective 
purchasers with a particular source," Restatement § 21 comment i, plus 
the court’s finding that Lauder’s use of the term "100%" was not original 
and Lauder’s concession that prospective purchasers did not associate that 
term with Lauder, we conclude that the court’s finding that Lauder’s 
mark is moderately strong is clearly erroneous. 

SeCond, we think the court erred in weighing the similarity of the 
products against their differences and the disparate channels through 
which they are distributed. The court found that although the two lines of 
products are to be sold in mutually exclusive types of stores and "no one 
knowledgeable about the sort of places in which Lauder sells its upscale 
products would be likely to think that the very s~_me products would be 
available in an Old Navy store," confusion "may be" likely because some 
customers are not knowledgeable, and even knowledgeable customers 
"could" be misled, as the products are closely related. 932 F. Supp. at 614. 
The test, however, is not whether confusion is possible; nor is it whether 
confusion is probable among customers who are not knowledgeable. Rath- 
er, the test, correctly stated by the district court elsewhere in its opinion, 
is whether confusion is probable among numerous customers who are 
ordinarily prudent. Especially given the concession that consumers do not 
associate "100%" with Lander, and the fact that each product is labeled to 
show which company is its source, we see no support for a finding that an 
appreciable number of ordinarily prudent consumers would likely think 
that Lauder, whose product costs $32.50 for less than two ounces in an 
upscale store, is the source of products that at Old Navy cost a small 
fraction of that price for 10 or 20 times that quantity. 

The predominant element of the district court’s conclusion that the 
use of "100%" by Gap would result in the likelihood of confusion seems to 
have been that Lauder’s moisturizer and some of the products to be 
marketed by Gap are "closely related products." Having reviewed de novo 
the district court’s weighing of the factors, we conclude that the close 
relationship between Lander’s moisturizer and some of Gap’s products, 
and the fact that some consumers shop in both types of stores, do not 
outweigh the facts that the rendering of "100%" in the two sets of marks 
is different in appearance; that the appearance of the packaging overall is 
quite different in graphic design; that on each package the purveyor of 
that product is expressly identified; that the use of "100%" is not original; 
that the companies’ products are sold in disparate types of stores; that the 
per-ounce price of Gap’s body care products would likely be less than five 
percent of the per-ounce price of Lauder’s product; that Lauder does not 
plan to enter Gap’s m~ket; that Gap did not act in bad faith; and that, as 
the district court found, no knowledgeable consumer would be likely to 
buy one product thinking it was the other. In sum, weighing all of the 
factors, we conclude that Gap’s use of "100%" as part of its planned 
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marks would not create a likelihood of confusion among ordinarily pru- 
dent consumers. 

CONCLUSION 

We have considered all of Lauder’s arguments on this appeal and have 
found in them no basis for upholding the decision below. The judgment of 
the district court is reversed, and the m~tter is remanded for entry of an 
amended judgment dismissing the complaint. 

NOTES FOR DISCUSSION 

1. Issue of Fact or Law. In the Estee Lauder case, the Second Circuit 
treats the individual Polaroid factors as factual, but the ultimate weighing of 
the factors to determine whether consumers are likely to be confused as a 
legal issue. Other circuits have disagreed and have treated both the individual 
factors and the ultimate weighing as factual issues. See, e.g., Levi Strauss & 

Co. v. Blue Bell, Inc., 778 F.2d 1352, 1355-56 & n.5 (9th Cir. 1985) (en banc) 
(holding that likelihood of confusion is a mixed question of fact and law 
"which appears to be predominantly factual in nature"). The decision wheth- 
er to label likelihood of confusion as one of fact or one of law has important 
implications, both, for the standard of review on appeal, and for the grant of 
summary judgment. 

With respect to appeal, if the ultimate question of whether consumers are 
likely to be confused is considered a legal issue, as in Estee Lauder, the 
appellate court reviews that issue de novo, giving no deference to the trial 
court or jury. If, on the other hand, the question of confusion is treated as a 
factual issue, then the appellate court may not substitute its own judgment 
for that of the trial court, but may reverse only if the appellate court is left 
with "the definite and firm conviction that a mistake has been committed." 
United States v. United States Gypsum Co., 333 U.S. 364, 395 (1948). 

With respect to summary judgment, summary judgment may only be 
granted if there is no genuine dispute as to a material fact. If there is a factual 
dispute with respect to one of the underlying Polaroid factors, such as 
whether actual confusion did or did not occur, and that dispute is material to 
the resolution of the question whether consumer confusion is likely, then 
summary judgment would not be appropriate under either approach. Howev- 
er, what if the facts for each of the underlying Polaroid factors are undisput- 

ed? Although the facts relevant to each factor may be undisputed, the fhctors 
may cut in different directions, some weighing in favor of infringement, some 
weighing against. May summary judgment be granted if the facts pertaining 
to each of the underlying factors are undisputed but there is a dispute as to 
how to weigh and balance the various factors? If we treat the ultimate 
question as a legal issue, then the answer to that question is yes--summary 
judgment is appropriate, and the court should itself weigh and balance the 

factors in order to reach a conclusion as to whether there is a likelihood of 
confusion. In contrast, if we treat the ultimate question as a factual issue, 
then the process of weighing and balancing the competing factors to deter- 
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mine whether there was a likelihood of confusion is itself a factual issue that 
may not be resolved on summary judgment. 

So how should we treat the ultimate question of whether consumers are 
likely to be confused? Usually, we label an issue as factual where the trial 
court or jury is better positioned to resolve the issue. The trial court actually 
sits through the entire trial, can observe the witnesses directly, and is likely 
better positioned to resolve those disputes that call for credibility determina- 
tions or otherwise require the reconciliation of conflicting stories. The appel- 
late court, reviewing the case based solely on the cold, written record is not as 
well pdsitioned to resolve the issue of who is telling the truth. On the other 
hand, we usually label an issue as law where it involves the resolution of some 
underlying policy considerations that we want to see resolved consistently. Do 
you think that the ultimate question as to whether consumers are likely to be 
confused should be legal or factual? 

2. Will the Real Infringement Standard Please Stand Up ? As the statu- 
tory language expressly states, the legal standard for liability is whether the 
defendant’s use creates a likelihood of confusion. The Polaroid factors are not 
the infringement standard. They are simply a collection of factual consider- 
ations that historically courts have found helpful in particular contexts to 
determine whether confusion is likely. As the Estee Lauder court notes, the 
factors are not meant to be applied mechanically or as if they were a check- 
list. In appropriate cases, other factors may be relevant or even decisive. 

Recall the Dawn Donuts case from Chapter 3. If you simply applied the 
Polaroid factors to that case, how do you think it would come out? How many 
factors weigh in favor of finding a likelihood of confusion? How many against? 
Yet, in that case, a single consideration--a consideration that is not one of the 
Polaroid factors--was decisive. Specifically, because the plaintiff" did not 
operate in the same area as the defendant, none of the defendant’s customers 
would be familiar with the plaintiff, and hence none would mistakenly believe 
that the defendant was the plaintiff. Consumer confusion was therefore 
unlikely even though the defendant was using the same mark on the same 
products. 

Courts sometimes have trouble, though, maintaining the gap between the 
Polaroid factors and the standard for liability. Thus, on facts similar to those 
in Dawn Donuts, the Sixth Circuit found liability in Circuit City Stores, Inc. v. 

CarMax, Inc., 165 F.3d 1047 (6th Cir. 1999). As in Dawn Donuts, the 
geographic remoteness of the plaintiffs and the defendant’s operations made 
consumer confusion unlikely. Nonetheless, the court affirmed a finding of 
infringement. According to the court, geographic remoteness was just one of 
the relevant factors, and so long as the other factors weighed in favor of 
infringement, then there was infringement. As the court attempted to explain: 
"If a plaintiff can otherwise demonstrate a likelihood of confusion by a strong 
showing on the other seven factors, it seems an odd result that the same 
plaintiff cannot obtain an injunction against an infringer simply because the 
parties operate in different geographical regions." Id. at 1057. But why should 
such a result seem "odd"? If the parties operate in different geographic 
regions, are the defendant’s customers likely to be familiar with the plaintiff?. 
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If not, why, when they shop at the defendant’s store, would they believe that 
they were at the plaintiffs? 

3. Strength of the Mark. Courts usually evaluate the strength of the 
plaintiffs mark along two dimensions. First, courts look at where the mark 
falls along the spectrum of distinctiveness. Second, courts also look at how 
well known a mark is among the relevant consumers. As the Estee Lauder 

court notes, the second of these dimensior~s--how well known a mark is--is 
the more important because, in most cases, it provides more persuasive 
circumstantial evidence that defendant’s use of a similar mark will lead 
consumers to believe (mistakenly) that the defendant’s products come from 
the plaintiff. 

Nevertheless, where the mark falls along the spectrum of distinctiveness 
is also relevant to the question of consumer confusion. As the mark moves 
down the spectrum towards descriptive or suggestive, it becomes more plausi- 
ble that a defendant wants to use a similar mark to describe or suggest the 
characteristics of its own products. In contrast, there is less excuse for 
similarity when the plaintiffs mark is arbitrary or fanciful. Why do you think 
the Gap wanted to use the phrase "100%" on its products? 

4. Similarity of the Marks. Similarity of the marks is usually judged by a 
tripartite standard that asks whether the marks are similar either by sight, 
sound, or meaning. Similarity along any one of these dimensions will weigh in 
favor of finding infringement. The words "cyclone" and "tornado" neither 
look nor sound alike. Yet, they have related meanings. As a result, when one 
company sought to register "tornado" as the brand name for its chain-link 
fencing, the Court of Customs and Patent Appeals found it confusingly similar 
to the well-known "Cyclone" mark for fencing and refused registration. See 

Hancock v. American Steel & Wire Co., 203 F.2d 737 (C.C.P.A. 1953). 

In judging the marks, courts sometimes emphasize that the marks are not 
to be dissected, but are to be compared as a whole. At the same time, they will 
also sometimes focus on the dominant aspects of the mark, particularly where 
portions of the marks are generic or otherwise unprotectible. Thus, in Boston 
Duck Tours, LP v. Super Duck Tours, LLC, 531 F.3d 1 (1st Cir. 2008), the 
district court found a likelihood of confusion and emphasized the fact that 
both marks contained the words "duck tours." On appeal, the First Circuit 

reversed. Id. at 24. The defendant conceded that the mark as a whole, 
"Boston Duck Tours," was a valid mark, but argued that the words "duck 
tours" alone were generic. The First Circuit agreed. Id. at 17-23. 

Because a portion of the mark, standing alone, was generic, in evaluating 
similarity for determining whether confusion is likely, the marks as a whole 
are compared, but similarities in the generic aspects of the marks are given 
less weight. As the court stated: "we compare the nongeneric components of a 
mark .o. in the context of the overall composite mark." Id. at 24 (internal 
quotations and citations omitted). Applying this standard, the court rejected 
the district court’s conclusion with respect to similarity: 

Analyzing the similarities ourselves with the correct genericism con- 
clusion in mind, we focus our inquiry, albeit not exclusively, on the 
similarities and differences between the words "Boston" and "Super," 
the non-generic elements of each mark. AllOwing "duck tours" to largely 
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drop out of the analysis, we conclude that the parties’ marks are reason- 
ably, although not completely, dissimilar. 

Id. at25. 

What if a defendant includes a family or house mark along with the 
disputed mark at issue? Some courts find that including a house mark reduces 
the similarity of the mark and therefore weighs against finding a likelihood of 
confusion. See, e.g., Playtex Prods. v. Georgia-Pacific Corp., 390 F.3d 158, 
164-65 (2d Cir. 2004). Other courts take the opposite approach and state that 
including a house mark represents a bad faith attempt to claim ownership of 
the mar~k at issue. See, e.g., A.T. Cross Co. v. Jonathan Bradley Pens, Inc., 470 
F.2d 689, 692 (2d Cir. 1972). Having characterized the inclusion of a house 
mark in such a way, they find that including a house mark weighs in favor of 
finding a likelihood of confusion. Id. (finding that the inclusion of a house 
mark made confusion more likely as "a purchaser could well think plaintiff 
had licensed defendant as a second user"). 

5. Actual Confusion. Taken literally, the likelihood of confusion test is a 
prediction concerning the future: If the defendant’s use continues, is it 
probable that "numerous ordinarily prudent consumers" would actually pur- 
chase the defendant’s product believing it to be the plaintiff"s? Courts never- 
theless insist that evidence of actual confusion is not necessary to prevail on a 
trademark infringement claim. See, e.g., W. E. Bassett Co. v. Revlon, Inc., 435 
F.2d 656, 662 (2d Cir. 1970). Why is this? First, sometimes actual confusion 
exists but obtaining evidence of the confusion can be difficult. Recall from 
Chapter 1 that a trademark works as an informal guarantee of quality. To 
play that role, consumers need not complain to producers when they are 
dissatisfied with their products; they need only switch to some other product. 
If a consumer purchases defendant’s product believing it to be plaintiff’s, is 
dissatisfied with it, and therefore switches to another producer’s product, that 
is actionable actual confusion. But many such consumers will switch without 
ever writing or otherwise informing the plaintiff as to the reasons for their 
switch. Id. Second, just as in Estee Lauder, a plaintiff will often pursue a 
trademark infringement claim as soon as it learns of the defendant’s inten- 
tions to market a similarly branded product, when a plaintiff sues promptly, 
the defendant’s product may not have been on the market at all or, alterna- 
tively, not long enough for actual confusion to develop. 

Proof of actual confusion is not therefore essential to prevail on a 
trademark claim. At the same time, however, courts also routinely hold that 
where the plaintiff and defendant’s products have co-existed in the same 
markets for "a significant period of time," the absence of any evidence of 
actual confusion will weigh against a finding that confusion is likely. See, e.g., 
McGregor-Doniger, Inc. v. Drizzle, Inc., 599 F.2d 1126, 1136 (2d Cir. 1979). 

6. Good Faith. Good faith is a one-way street. If a defendant intends to 
confuse consumers through its adoption of a similar mark, and is thus acting 
in bad faith, that factor alone may be sufficient to establish infringement. See, 

e.g., Sun-Fun Products, ,Inc. v. Suntan Research & Development Inc., 656 F.2d 
186, 190 (5th Cir. Unit B Sept. 1981) ("Proof that a defendant chose a mark 
with the intent of copying plaintiff’s mark, standing alone, may justify an 
inference of confusing similarity."). Proof of good faith, on the other hand, 
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does not weigh against a finding of likelihood of confusion. Rather, if a 
defendant did not intend to cause confusion, then a court must evaluate the 
remaining Polaroid factors to determine whether confusion is likely. 

Defining the intent necessary to establish bad faith is therefore critical. 
Yet, courts often disagree about what sort of intent will establish the requisite 
bad faith. Classically, the question was whether the defendant intended to 

trick consumers into purchasing its product believing it to be the plaintiff’s. 
See, e.g., Starbucks Corp. v. Wolfe’s Borough Coffee, Inc., 588 F.3d 97, 117 (2d 
Cir. 2009) ("[T]he ’only relevant intent is intent to confuse. There is a 
considerable difference between an intent to copy and an intent to deceive.’ 4 
McCarthy on Trademarks § 23.113."). Not all courts will follow this defini- 
tion, though. As we discussed in Chapter 2, trademark law uses the good 
faith-bad faith line in a number of areas, and sometimes courts will apply the 
standard for bad faith developed in one context, such as likelihood of confu- 
sion, and (mis)apply it to another, such as the remote junior user defense. See, 
e.g., GTE Corp. v. Williams, 904 F.2d 536, 541-42 (10th Cir. 1990). In 
addition, some courts define bad faith for purposes of the 1Lkelihood of 
confusion analysis more broadly, to encompass, for example, cases where the 
court believes the defendant is free riding on the reputation of the plaintiff or 
otherwise reaping where another has sown. See, e.g., Sicilia Di R. Biebow & 

Co. v. Cox, 732 F.2d 417, 431 (5th Cir. 1984) ("The proper focus is whether 
the defendant had the intent to derive benefit from the reputation or goodwill 
of the plaintiff."). 

Should a court infer bad faith based upon a defendant’s adoption of a 
similar mark, at least, when other, marks were available? Compare Beer Nuts, 
Inc. v. Clover Club Foods Co., 805 F.2d 920, 928 (10th Cir. 1986) (finding that 
marks were similar and holding that "intent should have been inferred from 
that similarity"), with Holiday Inns, Inc. v. Holiday Out In America, 481 F.2d 
445, 449 (5th Cir. 1973) ("The obvious flaw in this argument [that intent 
should be inferred from similarity] is that it requires the court to assume that 
which is to be proved."). 

7. Quality of the Defendant’s Product. Relative to the quality of the 
plaintiff’s branded product, the defendant’s quality can be either: (i) the same; 
(ii) lower; or (iii) higher. If the defendant’s quality is the same, a consumer is 
most likely to make the mistake of purchasing the defendant’s believing it to 
be the plaintiffs. Yet, if the defendant’s quality is the same, there is no harm 
from such confusion. Should we require a plaintiff to prove that the defen- 
dant’s quality is lower and that the confusion is thus harmful to consumers in 
order to prevail on a trademark or unfair competition cause of action? 

If the defendant’s quality and associated price are both visibly lower, then 
it is somewhat less likely that a consumer will purchase the defendant’s 
product believing it to be the plaintiff’s. Nevertheless, the harm from any 
confusion that does result will be greater, both for the confused consumers 
and for the plaintiff. Courts therefore typically weigh lower product quality as 
a factor in favor of finding infringement. 

what if the defendant’s quality and associated price are both visibly 
higher? Here, logic suggests that confusion is both less likely and less harmful 
should it occur. You might therefore rationally expect that a higher product 
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quality would weigh against infringement. Sometimes it does, but not always. 
For example, in Lois Sportswear, U.S.A., Inc. v. Levi Strauss & CO., Levi 
Strauss sued, alleging trademark infringement, when Lois Sportswear offered 
an upscale designer line of jeans with stitching on the back pockets similar to 
that found on the back pockets of Levi’s jeans. 799 F.2d 867, 869 (2d Cir. 
1986). Levi conceded that the Lois designer jeans were "not of an inferior 
quality," and the court recognized that this "arguably reduc[ed] appellee’s 
interest in protecting its reputation from debasement." Id. at 875. Neverthe- 

less, the court went on: 

... ’under the circumstances of this case the good quality of the appel- 
lants’ products may increase the likelihood of confusion as to source. 
Particularly in the post-sale context, consumers easily could assume that 
quality jeans bearing what is perceived as appellee’s trademark stitching 
pattern to be a Levi’s product. The fact that appellants have produced a 
quality copy suggests that the possibility of their profiting from appellee’s 
goodwill is still likely. 

8. Consumer Sophistication. Consumer sophistication is a proxy for the 
extent to which consumers are likely to rely on the trademark in making a 
purchasing decision. For relatively inexpensive, impulse purchases, consumers 
are likely to rely heavily on the product’s trademarks both to fred the product 
they are looking for and as an implicit and informal guarantee of the 
product’s quality and other unobservable characteristics, such as taste. On the 
other hand, for very expensive purchases, trademarks are likely to play a less 
important role both in finding the right product and guaranteeing the 
product’s quality. As a result, courts will tolerate greater similarity in trade- 
marks for expensive goods than for inexpensive goods. 

Compare Beer Nuts, Inc. v. Clover Club Foods Co., 805 F.2d 920, 926 
(10th Cir. 1986) (finding that consumers purchasing nuts are more easily 
confused because they are "inexpensive snack foods .... purchased as impulse 
items" and hence with "little care"), with McGregor-Doniger, Inc. v. Drizzle, 
Inc., 599 F.2d 1126, 1137 (2d Cir. 1979) (finding that "the relevant purchas- 
ing group [for women’s overcoats and raincoats priced from $100 to $900] 
tends to be sophisticated and knowledgeable about women’s apparel"). 

9. Survey Methodology. Because likelihood of confusion focuses on 
whether consumers will be confused, courts have emphasized the desirability 
of presenting survey evidence on the issue. While surveys are not mandatory, 
where a plaintiff has adequate time and resources to conduct a survey on 
likelihood of confusion, yet fails to do so, a jury may infer that the results of 
the survey would have been adverse to the plaintiff. See Charles Jacquin Et 

Cie, Inc. v. Destileria Serralles, Inc., 921 F.2d 467, 476 (3d Cir. 1990). 

In a typical likelihood of confusion survey, respondents are shown the 
defendant’s product, as i.t is actually marketed, and asked: "Who makes this 
product?" Courts sometimes insist on a follow-up question, such as "Why do 
you think so?," in order to ensure that the confusion is caused by the 
similarity in the protected aspects of the marks at issue. See Holiday Inns, 
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Inc. v. Holiday Out In America, 481 F.2d 445, 448 (5th Cir. 1973) (rejecting 

survey results where respondents were shown a placard with "Holiday Out" 

on it "because the format failed to account for the number of responses 

attributable to use of the word "Holiday" as distinguished from the service 

mark HOLIDAY OUT"). The percentage of respondents who are confused 

because of the similarity in the marks is then tallied. For such a single- 

question, source confusion survey, depending on the number of consumers 

surveyed and other factors that affect the survey’s reliability, courts will 

usually weigh a confusion result in excess of ten percent of the respondents in 

favor of finding a likelihood of confusion, and will weigh a confusion result 

below ten percent against. See Henri’s Food Prods. Co. v. Kraft, Inc., 717 F.2d 

352, 358-59 (7th Cir. 1983). 

While this survey format works well in many instances, courts have 

approved other survey formats as well. For example, what if the plaintifffs 

brand is popular, but consumers do not know the name of the plaintiff itself?. 

In the 1970s, Union Carbide made and sold Eveready batteries, as well as 

flashlights and miniature bulbs for automobile and marine use. Although the 

Eveready brand was very popular, many consumers were not aware that it 

was Union Carbide that made the brand. Given the anon)TnOUS source 
doctrine, the inability of consumers to name "Union Carbide" as the source of 

Eveready products does not limit Union Carbide’s trademark rights. However, 

it can make surveying confusion more difficult. If another company, the Ever- 

Ready Company began to sell Ever-Ready miniature bulbs for high intensity 

lamps, how could Union Carbide design a survey to test for consumer 

confusion? Showing consumers the defendant’s products and asking them 

"who makes this" and "why do you think that" would not likely prove 

helpful. Do you see why? Can you show the respondents the defendant’s 

product and ask: "Do you believe that the company that makes this product 

also makes any other products?" And then ask those who respond "yes" to 

that question: "What other products?" What answers to these additional 

questions would reflect confusion and why? See Union Carbide Corp. v. Ever- 

Ready, Inc., 531 F.2d 366, 387-88 (7th Cir. 1976) (approving such a survey 

and relying on it to find a likelihood of confusion). But see Amstar Corp. v. 

Domino’s Pizza, Inc., 615 F.2d 252, 264 (5th Cir. 1980) (characterizing such a 

survey as a mere "word association" test and" holding that it was not 

probative of the issue of likelihood of confusion). 

Both of these survey approaches attempt to answer the question whether 

consumers are likely to purchase the defendant’s products believing that it 

was made by or comes from the plaintiff. But as we shall see in the next 

sections, such confusion, known as confusion as to source, does not represent 

the limits of trademark infringement. Confusion as to endorsement or spon- 

sorship, initial interest confusion, post-sale confusion, and reverse confusion 

are all actionable in appropriate cases. To be relevant, a survey must address 

the type of confusion the plaintiff contends is present. 
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EXPANDING THE REACH 
OF "LIKELIHOOD OF 

CONFUSION" 

Although the Aunt Jemima case broadened the standard for trade- 
mark infringement, it still required proof that consumers were likely to be 
confused as to the source of the defendant’s products. This standard 
focuses on whether "numerous ordinarily prudent consumers" would 
purchase the defendant’s goods believing, because of the defendant’s use 
of an ~nduly similar mark, that the plaintiff had manufactured them, if 
the defendant’s use were to continue. Although such confusion as to 
source was once essential to obtain relief under trademark or unfair 
competition law, it is no longer. 

Today, a trademark owner can succeed on a claim of trademark 
infringement on a variety of confusion theories. Today, it is enough to 
show a likelihood of confusion, not just to source, but to sponsorship, 
endorsement, or association. Under these theories, consumers need not 
believe that the plaintiff has manufactured the defendant’s goods. It is 
sufficient if consumers mistakenly believe that the plaintiff sponsored or 
endorsed the defendant’s goods, or that the plaintiff and the defendant are 
aff’fliated. Similarly, where trademark law once focused on whether con- 
sumers purchased the defendant’s goods based upon their mistaken im- 
pressions, now confusion that arises post-sale, or that arises initially, but 
is dispelled before purchase, is sufficient to sustain a cause of action for 
infringement. 

We will explore each of these theories of liability in turn. As we do so, 
consider the following questions: Are consumers better off as a result of 
these broadenings of the infringement standard? Is the trademark owner 
better off?. What are the limits to these new theories of liability? 

1.    LIKELIHOOD OF CONFUSION 
AND PROMOTIONAL GOODS 

Following the move towards a likelihood of confusion approach in the 
1917 Aunt Jemima case, courts quickly recognized endorsement confusion 
as actionable. In Vogue Co. v. Thompson-Hudson Co., a plaintiff who had 
long used the mark Vogue for its fashion magazine sued a defendant that 
had thereafter adopted the mark Vogue for its hats. 300 F. 509 (6th Cir. 
1924). The district court dismissed the complaint on the grounds that no 
reasonable consumer would believe that Vogue magazine had begun 
manufacturing the defendant’s hats. Although the Sixth Circuit agreed 
that such confusion as to source was unlikely, it nonetheless reversed. In 
the Sixth Circuit’s view, the defendant’s use would likely lead consumers 
to believe that the plaintiff had sponsored or endorsed the defendant’s 
hats and this was sufficient to sustain the cause of action. 

As the court explained: 
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Plaintiff’s magazine is so far an arbiter of style, and the use of 
plaintiff’s trade-mark upon defendants’ hats so far indicates that the 
hats were at least sponsored and approved by the plaintiff, that the 
same considerations which make the misrepresentation so valuable to 
defendants make it pregnant with peril to plaintiff. 

Vogue Co. v. Thompson-Hudson Co., 300 F. at 512. 

Even if we approach trademark anal unfair competition law from a 
consumer-centric, deception-based perspective, the Vogue Co. decision 
makes good sense. Consumers are likely to be confused, and that confu- 
sion is likely to prove material to their purchasing decisions. But having 
recognized sponsorship confusion as actionable, courts seemed to have 
trouble confining it. Consider the following case. 

BOSTON PROF’L HOCKEY v. DALLAS 
~ CAP & EMBLEM MFG., INC. 

510 F.2d 1004 (5th Cir.), cert. denied, 423 U.S. 868 (1975) 

RONEY, C.J. 

Nearly everyone is familiar with the artistic symbols which designate 
the individual teams in various professional sports. The question in this 
case of first impression is whether the unauthorized, intentional duplica- 
tion of a professional hockey team’s symbol on an embroidered emblem, to 
be sold to the public as a patch for attachment to clothing, violates any 
legal right of the team to the exclusive use of that symbol. Contrary to the 
decision of the district court, we hold that the te~zn has an interest in its 
own individualized symbol entitled to legal protection against such unau- 
thorized duplication. 

The National Hockey League (NHL) and thirteen of its member 
hockey teams brought this action to enjoin Dallas Cap & Emblem Manu- 
facturing, Inc., from manufacturing and selling embroidered emblems 
depicting their trademarks. All plaintiffs assert a cause of action for 
common law unfair competition. The NHL and twelve of the plaintiff 
teams have secured federal registration of their team symbols as service 
marks for ice hockey entertainment services and seek relief under both 
provisions of the Lanham Act, 15 U.S.C.A. §§ 1114, 1125, which give 
statutory protection to such marks .... None of the symbols of the various 
teams have been copyrighted. 

The district court denied Lanham Act relief and granted only limited 
relief for unfair competition, requiring solely that defendant place on the 
emblems or the package a notice that the emblems are not authorized by 
or have not emanated from the plaintiffs. The claim for damages was 
denied. 

The Facts 

The controlling facts of the case at bar are relatively uncomplicated 
and uncontested. Plaintiffs play ice hockey professionally. In producing 
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and promoting the sport of ice hockey, plaintiffs have each adopted and 
widely publicized individual team symbols .... 

Plaintiffs have authorized National Hockey League Services, Inc. 
(NHLS) to act as their exclusive licensing agent. NHLS has licensed 
various manufacturers to use the team symbols on merchandise and has 
granted to one manufacturer, Lion Brothers Company, Inc., the exclusive 
license to manufacture embroidered emblems depicting the marks in 
question .... 

Defendant Dallas Cap & Emblem Manufacturing, Inc., is in the 
business of making and selling embroidered cloth emblems. In August of 
1968 and June of 1971, defendant sought to obtain from NHLS an 
exclusive license to make embroidered emblems representing the team 
motifs. Although these negotiations were unsuccessful, defendant went 
ahead and manufactured and sold without authorization emblems which 
were substantial duplications of the marks. During the month of April 
1972, defendant sold approximately 24,603 of these emblems to sporting 
goods stores in various states. Defendant deliberately reproduced plain- 
tiffs’ marks on embroidered emblems and intended the consuming public 
to recognize the emblems as the symbols of the various hockey teams and 
to purchase them as such. 

The Law 

The complaint alleged that defendant’s manufacture and sale of the 
team symbols constitutes (1) an infringement of the plaintiffs’ registered 
marks in violation of 15 U.S.C.A. § 1114; (2) false designation of origin in 
violation of 15 U.S.C.A. § 1125; and (3) common law unfair competition. 

The statutory cause of action emanates from what is commonly called 
the Lanham Act. 15 UoS.C.A. § 1051 et seq. The Lanham Act defines a 
service mark as "a mark used in the sale or advertising of services to 
identify the services of one person and distinguish them from the services 
of others" and a trademark as "any word, name, symbol, or device or any 
combination thereof adopted and used by a manufacturer or merchant to 
identify his goods and distinguish them from those manufactured or sold 
by others." 15 U.S.C.A. § 1127. Service mark infringement and trademark 
infringement are governed by identical standards. The terms can be used 
interchangeably when the marks are both service marks and trademarks. 
For convenience we use the word trademark in this opinion to designate 
both service mark and trademark use of the symbols involved. 

A cause of action for the infringement of a registered mark in 
violation of 15 U.S.C.A. § 1114 exists where a person uses (1) any 
reproduction, counterfeit, copy or colorable imitation of a mark; (2) 
without the registrant’s consent; (3) in commerce; (4) in connection with 
the sale, offering for ~sale, distribution or advertising of any goods; (5) 
where such use is likely to cause confusion, or to cause mistake or to 
deceive. A broadening of the protection afforded by the statute occurred by 
amendment in 1962 which deleted the previously existing requirement 
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that the confusion or deception must relate to the "source of origin of 
such goods or service." Pub.L. 87-772, § 17, 76 Stat. 773 (1962). Conti- 
nental Motors Corp. v. Continental Aviation Corp., 375 F.2d 857, 860 (5th 
Cir. 1967) .... 

The Case 

The difficulty with this case stems from the fact that a reproduction 
of the trademark itself is being sold, unattached to any other goods or 
services. The statutory and case law of trademarks is oriented toward the 
use of such marks to sell something other than the mark itself. The 
district court thought that to give plaintiffs protection in this case would 
be tantamount to the creation of a copyright monopoly for designs that 
were not copyrighted. The copyright laws are based on an entirely differ- 
ent concept than the trademark laws, and contemplate that the copyright- 
ed material, like patented ideas, will eventually pass into the public 
domain. The trademark laws are based on the needed protection of the 
public and business interests and there is no reason why trademarks 
should ever pass into the public domain by the mere passage of time. 

Although our decision here may slightly tilt the trademark laws from 
the purpose of protecting the public to the protection of the business 
interests of plaintiffs, we think that the two become so intermeshed when 
viewed against the backdrop of the common law of unfair competition that 
both the public and plaintiffs are better served by granting the relief 
sought by plaintiffs. 

Underlying our decision are three persuasive points. First, the major 
commercial value of the emblems is derived from the efforts of plaintiffs. 
Second, defendant sought and ostensibly would have asserted, if obtained, 
an exclusive right to make and sell the emblems. Third, the sale of a 
reproduction of the trademark itself on an emblem is an accepted use of 
such team symbols in connection with the type of activity in which the 
business of professional sports is engaged. We need not deal here with the 
concept of whether every ~_rtistic reproduction of the symbol would in- 
fringe upon plaintiffs’ rights. We restrict ourselves to the emblems sold 
principally through sporting goods stores for informal use by the public in 
connection with sports activities and to show public allegiance to or 
identification with the teams themselves. 

As to 15 U.S.C.A. § 1114. 

Plaintiffs indisputably have established the first three elements of a 
§ 1114 cause of action. Plaintiffs’ marks are validly registered and defen- 
dant manufactured and sold emblems which were (1) substantial duplica- 
tions of the marks, (2) without plaintiffs’ consent, and (3) in interstate 
commerce. The issue is whether plaintiffs have proven elements four and 
five of an action for mark infringement under the Lanham Act, i.e., 
whether the symbols are used in connection with the sale of goods and 
whether such use is likely to cause confusion, mistake or deception. 
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The fourth requisite of a § 1114 cause of action is that the infringing 
use of the registered mark must be in connection with the sale, offering 
for sale, distribution or advertising of any goods. Although the district 
court did not expressly find that plaintiffs had failed to establish element 
four, such a finding was implicit in the court’s statement that "in the 
instant case, the registered trade mark is, in effect, the product itself." 

Defendant is in the business of manufacturing and marketing em-~ 
blems for wearing apparel. These emblems are the products, or goods, 
which defendant sells. When defendant causes plaintiffs’ marks to be 
embroidered upon emblems which it later markets, defendant uses those 
marks in connection with the sale of goods as surely as if defendant had 
embroidered the marks upon knit caps. See Boston Professional Hockey 
Association, Inc. v. Reliable Knitting Works, Inc., 178 U.S.P.Q. (BNA) 274 
(E.D. Wis. 1973). The fact that the symbol covers the entire face of 
defendant’s product does not alter the fact that the trademark symbol is 
used in connection with the sale of the product. The sports fan in his local 
sporting goods store purchases defendant’s fabric and thread emblems 
because they are embroidered with the symbols of ice hockey teams. Were 
defendant to embroider the same fabric with the same thread in other 
designs, the resulting products would still be emblems for wearing apparel 
but they would not give trademark identification to the customer. The 
conclusion is inescapable that, without plaintiffs’ marks, defendant would 
not have a market for his particular product among ice hockey fans 
desiring to purchase emblems embroidered with the symbols of their 
favorite teams. It becomes clear that defendant’s use of plaintiffs’ marks is 
in connection with the sale, offering for sale, distribution, or advertising of 
goods and that plaintiffs have established the fourth element of a § 1114 
cause of action. 

The fifth element of a cause of action for mark infringement under 15 
U.S.C.A. § 1114 is that the infringing use is likely to cause confusion, or 
to cause mistake or to deceive. The district court decided that there was 
no likelihood of confusion because the usual purchaser, a sports fan in his 
local sporting goods store, would not be likely to think that defendant’s 
emblems were manufactured by or had some connection with plaintiffs. 

Cf. Sun-Maid Raisin Growers of California v. Sunaid Food Products, Inc., 
356 F.2d 467 (5th Cir. 1966). This court has held that the findings of a 
district court as to likelihood of confusion are factual and not to be 
overturned unless clearly erroneous. Hang Ten International v. Sherry 
Manufacturing Co., 498 F.2d 326 (5th Cir. 1974); American Foods, Inc. v. 
Golden Flake, Inc., 312 F.2d 619 (5th Cir. 1963). In this case, however, the 
district court overlooked the fact that the act was amended to eliminate 
the source of origin as being the only focal point of confusion. The 
confusion question here is conceptually difficult. It can be said that the 
public buyer knew that the emblems portrayed the teams’ symbols. Thus, 
it can be argued, the ~uyer is not confused or deceived. This argument 
misplaces the purpose of the confusion requirement. The confusion or 
deceit requirement is met by the fact that the defendant duplicated the 
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protected trademarks and sold them to the public knowing that the public 
would identify them as being the teams’ trademarks. The certain knowl- 
edge of the buyer that the source and origin of the trademark symbols 
were in plaintiffs satisfies the requirement of the act. The argument that 
confusion must be as to the source of the manufacture of the emblem 
itself is unpersuasive, where the trademark, originated by the team, is the 
triggering mechanism for the sale of the ~mblem. 

... Plaintiffs are entitled to an injunction permanently enjoining 
defendant from the manufacture and sale, in interstate commerce, of 
emblems embroidered with substantial duplications of plaintiffs’ marks 
without plaintiffs’ consent, and such other relief as might flow from the 
facts. 

Reversed and remanded. 

NOTES FOR DISCUSSION 

1. Confusion as a Factual Issue: Then. In the 1970s, the professional 
sports leagues, as well as some college teams, had exclusive licensing arrange- 
ments with a particular entity or entities to manufacture and sell official 
merchandise bearing the team names and logos. Yet, except perhaps for NFL- 
related merchandise, the sale of unauthorized merchandise bearing team 
names and logos was commonplace. If a consumer wanted the official mer- 
chandise, he or she knew where to buy it. You would shop at the team’s 
official store, usually located in the stadium. If you wanted lower prices or 
higher quality, and hence preferred unauthorized merchandise, it was readily 
available pretty much everywhere else. Thus, as a factual matter, the district 
court was plainly right, and the appellate court admits as much: consumers 
who bought Dallas Cap emblems were not confused as to the source or 
sponsorship of those emblems. When they bought the emblems from Dallas 
Cap, they knew the emblem was unauthorized. 

How then does the court find infringement? What is the nature of the 
confusion that the court identifies? Is it confusion as to source of the emblems 
in the traditional sense? In other words, do consumers mistakenly believe that 
the defendant’s emblems were manufactured by the plaintiffs? Is it confusion 
as to sponsorship or endorsement? At a minimum, confusion presumably 
requires that a consumer holds a belief that is not. true. On this key issue, the 
court simply asserts: 

The confusion or deceit requirement is met by the fact that the 
defendant duplicated the protected trademarks and sold them to the 
public knowing that the public would identify them as being the teams’ 
trademarks. The certain knowledge of the buyer that the source and 
origin of the trademark symbols were in plaintiffs satisfies the require- 
ment of the act. 

Boston Prof’l Hockey Ass’n, Inc., 510 F.2d at 1012. 

Does this reasoning demonstrate that a consumer holds a belief with 
respect to the emblem that is not true? Is there consumer confusion here, or 
is it just the court’s confusion? 
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2. Confusion as a Legal Issue. The confusion over confusion in Boston 
Prof’l Hockey did not go unnoticed, and the decision was heavily criticized. 
The Ninth Circuit went so far as to say: "We reject the reasoning of Boston 
Hockey." International Order of Job’s Daughters v. Lindeburg & Co., 633 F.2d 
912, 918 (9th Cir. 1980). As a general rule, courts insisted that, going forward, 
a likelihood of confusion as to sponsorship or endorsement was essential to 
demonstrate infringement. Consistent with this approach, the Fifth Circuit 
itself re-interpreted the Boston Prof’l Hockey decision to incorporate the 
requirement of consumer confusion as to sponsorship or endorsement: 

, Boston Hockey also reiterated our unbroken insistence on a showing 
of confusion, and we believe that our opinion must be read in that 
context. Under the circumstances there involving sales to the consum- 
ing public of products bearing trademarks universally associated with 
Boston Hockey--the fact that the buyers knew the symbols originated 
with Boston Hockey supported the inescapable inference that many would 
believe that the product itself originated with or was somehow endorsed 
by Boston Hockey. 

Kentucky Fried Chicken Corp. v. Diversified Packaging Corp., 549 F.2d 368, 

389 (5th Cir. 1977). 

Do you agree with the Fifth Circuit that just because the name or logo 
were uniquely related to a given sports team consumers would necessarily 
believe that the merchandise was officially licensed? Does the Kentucky Fried 
Chicken court establish this as a presumption? Is it rebuttable? 

Unfortunately, at least for professional sports fans, the damage was 
already done. Today, the notion that professional and amateur sports have 
exclusive control over their associated merchandise is virtually unchallenged. 
But see Stacey L. Dogan & Mark A. Lemley, The Merchandising Right: 
Fragile Theory or Fair Accompli?, 54 EMORY L.J. 461 (2005) (arguing that the 
Court’s recognition of a narrower role for trademarks in some of its recent 
decisions, such as Wal-mart, TrafFi,x, and Dastar, opens the door to reexam- 
ining and narrowing the scope of sponsorship and endorsement liability). 

3. Confusion as a Factual Issue: Now. Accepting that consumers were 
not confused as to either source or sponsorship with respect to this type of 
unauthorized merchandise in the 1970s, is that still true today? Or would a 
consumer today who is purchasing merchandise or apparel bearing a team 
name or logo believe that the team had licensed or sponsored the merchan- 
dise? See, e.g., National Football League Props., Inc. v. New Jersey Giants, 
Inc., 637 F.Supp. 507, 515 (D.N.J. 1986) (citing a survey showing that up to 
67% of football fans were confused as to the NFL’s sponsorship of GIANTS 
merchandise); National Football League v. Governor of Del., 435 F.Supp. 1372, 
1381 (D. Del. 1977) ("Apparently, in this day and age when professional 
sports teams franchise pennants, tee-shirts, helmets, drinking glasses and a 
wide range of other products, a substantial number of people believe, if not 
told otherwise, that one cannot conduct an enterprise of this kind without 
NFL approval."); cf. National Football League Props., Inc. v. Wichita Falls 

Sportswear, Inc., 532 F.Supp. 651 (W.D. Wash. 1982) (finding that up to 
53.6% of consumers who saw defendant’s replicas of NFL jerseys believed that 
the use required permission from the NFL). 
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If ordinarily prudent consumers today really do believe that all merchan- 
dise bearing a team’s name or logo is endorsed or authorized by the team, 
where did that belief come from? Is it simply the result of the legal rules that 
have been in place? By forbidding the sale of unlicensed merchandise, did we 
create markets where, as a general rule, only licensed merchandise was 
available, so that consumers came to believe that all merchandise bearing 

team names or logos is or should be licensed? If Boston Prof’l Hockey had 
come out the other way, would consumers be confused by the sale of 
unlicensed merchandise today? Is the issue simply circular? Does confusion 
result from consumers’ experience in the market which is in turn shaped by 
the legal rules? If so, how can we use confusion to determine the legal rules? 

4. Consumer Welfare. Going forward, axe consumers better or worse off 
as a result of courts’ creating an exclusive merchandising right for team 
apparel? Consider the following hypothetical. In 2010, for the first time since 
their founding in 1966, the New Orleans Saints made it to and won the NFL 
Superbowl. During the play-off run, a number of local merchants began 
selling t-shirts and other merchandise bearing the phrase "Who Dat," as a 
shorthand expression for the slogan "Who Dat Say Dey Gonna Beat Dem 
Saints." The NFL sent cease-and-desist letters to the merchants, asserting 
trademark rights under section 43(a) in the slogan and the phrase. Viewing 
the issue exclusively from the perspective of consumer welfare, would consum- 
ers be better or worse off if courts were to give the NFL exclusive rights over 
the slogan, the phrase, and merchandise bearing either? 

If courts were to recognize such exclusive rights, then consumers looking 
for authorized merchandise would face lower search costs as they would not 
need to sort through as much unauthorized merchandise to find the author- 
ized merchandise. Also, consumers who wanted to purchase authorized mer- 
chandise would not run the risk of purchasing unauthorized merchandise by 
mistake. Are there any other consumer welfare gains from recognaizing the 
NFL’s claims? What about an argument that restricting the sale of unautho- 

rized merchandise will increase the NFL’s revenue, which the NFL can then 
reinvest in improving the quality of its product, i.e. NFL games? 

At the same time, however, recognizing such rights would also diminish 
consumer welfare in three ways. First, consumers looking for lower-priced 
unauthorized merchandise would have a harder time finding it. Second, 
unauthorized merchandise, because it would be subject to seizure by the NFL, 
would be lower quality than it would be if unauthorized merchandise were 
legal. Third, consumers would lose much of the diversity and creativity that 
an open market in "Who Dat" merchandise would otherwise create. If anyone 
can make such merchandise, merchants will compete with each other to 
develop the best, most popular, most creative uses of the phrase and slogan. If 
the NFL is given control over the phrase, this creativity must operate through 
the narrow gate of the NFL’s permission. For all practical purposes, that 

means much of it will never occur. 

On balance, then, would consumers be better or worse off if the NFL was 
given exclusive rights over "Who Dat"? Does your analysis differ in any way if 
the issue is whether the NFL should be given exclusive rights over team 
jerseys or other merchandise? Why or why not? 
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5. Is It Simply a Question of Confusion? Consider two cases, both 
involving the Boston Marathon. In the f’Lrst, an individual wants to sell t- 
shirts bearing the words "The Boston Marathon." In the second, a television 
station wants to broadcast the Boston Marathon live as it is run on the public 
streets in and around Boston and wants to add the words "The Boston 
Marathon" at the bottom of the picture. Both want to use the words "The 

Boston Marathon" without the consent of the Boston Athletic Association, 
which puts on the race and owns the trademark, "The Boston Marathon." In 
fact, with respect to both types of uses, the Boston Athletic Association has 
entered into an exclusive licensing agreement with another party either to 
make apparel bearing the words "The Boston Marathon," or to broadcast the 
race live. In both cases, the money made from these licenses is funneled back 
into the race. Should both unauthorized uses constitute trademark infringe- 
ment? Should neither? Should only one? If so, which one and why? Compare 
Boston Athletic Ass’n v. Sullivan, 867 F.2d 22 (1st Cir. 1989) (finding that the 
t-shirt use would create a likelihood of consumer confusion), with WCVB-TV 
v. Boston Athletic Ass’n, 926 F.2d 42 (1st Cir. 1991) (finding that the 
television broadcast does not create a likelihood of consumer confusion). 

Do you agree with the First Circuit that we can differentiate these two 
cases based purely on factual differences in the likelihood that consumers will 
be confused? Assume that we surveyed 400 random consumers in the Boston 

area, and showed half of them Sullivan’s t-shirt, and the other half the 
WCVB-TV broadcast, and then asked each consumer: Do you believe that 
[Sullivan, WCVB-TV] obtained permission for this use from the Boston 
Athletic Association? How much difference between the percentages who said 
yes with respect to the t-shirt and the television broadcast do you think we 
would find? If there were no difference in the percentages who were confused 
with respect to the two uses, should the two cases be resolved in the same 
way? 

Which use creates a greater likelihood that a consumer will purchase the 
unauthorized merchandise or watch the unauthorized broadcast believing it to 
be authorized? As a serious runner, I can tell you than no runner of the 
Boston Marathon would mistakenly purchase unauthorized apparel by mis- 
take. There is a special store reserved for the athletes competing in and 
finishing the Marathon. Runners who want the authorized apparel would 
have no trouble finding it, even if unauthorized apparel were rampant. Is 
there any way for a television viewer to distinguish between the authorized 

broadcast and an unauthorized broadcast? Moreover, which unauthorized use 
will more greatly reduce the revenue from the Boston Marathon? 

6. Is It Simply a Question of Confusion: the Stopper Hypo. James 
Johnson has some to you for legal advice. He is tired of all of the excesses that 
seem to accompany rich sports players, and wants to hit them where it 
hurts--their wallets. He therefore wants to start marketing apparel and 
merchandise with team names, colors, and logos on them. His marketing 
scheme is officially centered on the fact that he will pay no licensing fees to 
the leagues whatsoever. All of his merchandise will be sold with tags explain- 
ing that he is not paying any fees to the leagues or the players’ unions. 
Instead, his merchandise will be cheaper than the official gear in order both to 
save the average fan money and to reduce the money available to "overpaid, 
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whiners" for playing a kids’ game. All of his merchandise, in addition to the 
team names, logos, and colors, will also prominently bear Jim’s own trade- 
mark, a red stop sign with the word "Stopper" emblazoned across it. In order 
to obtain funding for his venture, Jim needs a legal opinion that his proposed 
use will not constitute trademark infringement. Would you be willing to give 
him a written opinion of counsel on the issue? 

7. Vogue Hats and Ball Caps. Does ~the recognition of exclusive mer- 
chandising rights for professional sports teams logically follow from the Vogue 
hat case? How are they similar? How do they differ? Would you say consumers 
were better or worse off as a result of the Vogue hat case? Would you say 
consumers were better or worse off as a result of Boston Prof’l Hockey? If your 
answers differ, why? Why does Vogue’s endorsement change the value of a 
garment? Does the Boston Bruins’ endorsement of a particular jersey bearing 
its team name and logo change the value of that garment in similar ways and 
for similar reasons? Can another magazine or clothing designer realistically 
compete with Vogue? Can another entity realistically compete with Boston 
Bruins’ merchandise for those consumers who want it? What does it mean to 
compete? Is it realistic to insist that a would-be competitor set up a competing 
hockey league? 

8. Other Hurdles to Recognition of a Merchandising Rights for Sports 
Teams. The likelihood of confusion issue was not the only hurdle facing sports 
league in trying to control the sales of apparel and merchandise bearing team 
names and logos. The widespread sale of such apparel and merchandise, 
without authorization, had been going on for decades in some cases, raising 
serious questions with respect to laches and estoppel. In addition, in some 
instances, it was not even the team or the league that began using a nickname 
or logo for the team first. Another entity, such as a local bookstore, would 
create the nickname or logo, companies would begin manufacturing and 
selling apparel and merchandise bearing the nickname or logo, and then many 
years later when the nickname and logo had become popular, the college 
would try to step and claim exclusive rights in the nickname and logo, raising 
issues of genericness and first use. Although these hurdles might have seemed 
insurmountable, courts had little trouble helping plaintiffs leap them. See 
University of Pittsburgh v. Champion Products Inc., 686 F.2d 1040 (3d Cir.) 
(rejecting laches argument despite long delay in enforcing claimed trademark 
rights), cert. denied, 459 U.S. 1087 (1982); University Book Store v. Board of 
Regents of the University of Wisconsin, 33 U.S.P.Q.2d (BNA) 1385 (T.T.A.B. 
1994) (allowing the University of Wisconsin to register a Bucky Badger 
trademark even though others had developed and initially used the nickname 
in connection with the University on apparel and merchandise). Indeed, in the 
Bucky Badger case, the Trademark Trial and Appeal Board brushed off the 
argument that long and unauthorized use by others somehow limited the 
University’s rights to register Bucky, with the response that the University 
was just being a good citizen: "Applicant, like numerous other colleges and 
universities, permitted others to sell imprinted merchandise as expressions of 
community support and goodwill." Id. at 1395. 

Defendants have also argued in these cases that the logo or team name on 
the merchandise is aesthetically functional. Courts have squarely rejected this 
line of argument, however. For example, in Board of Supervisors v. Smack 
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Apparel, Co., Smack Apparel had marketed t-shirts using the color scheme of 
Louisiana State and Ohio State Universities when the two teams faced each 
other in the 2004 Sugar Bowl. 550 F.3d 465, 472-73 (5th Cir. 2008), cert. 
denied, 129 S.Ct. 2759 (2009). Smack argued that the color schemes served a 
functional purpose and that it would be: 

placed at a significant non-reputation-related disadvantage if it ’is unable 
to satisfy consumer demand for game day clothing that allows fans to 
conform to the crowd, or satisfy consumer demand for game day clothing 
that matches other items of clothing worn by the consumer.’ 

Id. at 4~8. 

The Fifth Circuit was not persuaded. In the court’s view, "any demand 
for Smack’s t-shirts is inextricably tied to the Universities’ trademarks 
themselves." Id. It was therefore a "reputation related disadvantage." 

9. The i962 Amendments. As the Boston Prof’l Hockey court noted, 

Congress amended the infringement standard for registered trademarks in 
1962. Specifically, Congress deleted the italicized phrase from section 32(a): 

(1) Any person who shall, without the consent of the registrant--(a) 
use in commerce any reproduction, counterfeit, copy, or colorable imita- 
tion of a registered mark in connection with the sale, offering for sale, 
distribution, or advertising of any goods or services on or in connection 
with which such use is likely to cause confusion, or to cause mistake, or to 
deceive purchasers as to the source or origin of such products or services. 

More than a decade later, some courts, such as the Boston Prof’l Hockey 
court, read this amendment as congressional license to treat confusion of any 
sort as actionable trademark infringement. See, e.g., James Burrough Ltd. v. 
Sign of the Beefeater, Inc., 540 F.2d 266, 274 (7th Cir. 1976); Rolex Watch 
U.S.A.v. Canner, 645 F.Supp. 484, 492-93 & n.2 (S.D. Fla. 1986). 

Read in isolation the deletion of the italicized phrase does seem to suggest 
an intention to expand the infringement standard. Yet, the notion that this 
"Housekeeping Amendment," as it was denominated, represents congression- 
al intent to expand the infringement standard to encompass any sort of 
confusion is almost certainly flawed. See Glynn S. Lunney, Jr., Trademark 
Monopolies, 48 Emory L.J. 367, 470-75 (1999). As the legislative history 
accompanying the Act explains, Congress modified the statutory language in 
this way for two reasons--one a matter of form and one a matter of 
substance. As a matter of form, Congress intended to reconcile the language 
in four different sections that each invoked the likelihood of confusion 
standard. In addition to the likelihood of confusion language in section 32, 
section l(a)(1)(A) of the Act requires an application seeking registration to 
state that the mark for which registration is sought does not create a 
likelihood of confusion with a valid, prior mark. Section 2(d) authorizes the 
Patent and Trademark Office to refuse to register a mark that creates a 
likelihood of confusion with a previously registered mark. Section 16 author- 
izes the Commissioner t,o declare an interference where a mark for which 
registration is sought creates a likelihood of confusion with a previously 
registered mark. Before the 1962 Amendments, these four sections, although 
they each used the same likelihood of confusion standard, expressed that 
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standard in three different ways. Thus, Congress’s first reason for the 
amendment was simply a matter of form; Congress wanted to use identical 
language to invoke the same likelihood of confusion standard in all four 
sections. Because only section 32 contained the phrase "as to the source or 
origin of such products or services," Congress deleted that language simply to 
make section 32 identical to the other three sections. 

In terms of substance, Congress also deleted the word "purchaser" which 
appeared in three of the sections. In the legislative history, Congress expressly 
stated that it deleted this language to make clear that the likelihood of 
confusion standard extended to confusion among prospective purchasers as 
well as actual purchasers. See S. Rep. No. 87-2107 (1962), reprinted in 1962 
U.S.C.C.A.N. 2844, 2847. While this demonstrates Congress’s intent to expand 
the infringement standard in a particular way through the 1962 Amendment, 
it is a far cry from the radical expansion some courts have suggested Congress 
intended by the Amendment. 

10. Association Confusion. In 1968, a federal district court extended the 
endorsement theory to situations where a defendant’s use of an unduly 
similar mark causes consumer confusion with respect to an association or 
affiliation between the plaintiff and the defendant. As the court explained: 

Given the general situation where the public is generally unaware of 
the specific corporate structure of those whose products it buys, but is 
aware that corporate diversification, mergers, acquisitions and operation 
through subsidiaries is a fact of life, it is reasonable to believe that the 
appearance of "Black Label" on cigarettes could lead to some confusion 
as to the sponsorship of EITHER or both the cigarettes and the beer. 
Whether the public concludes (if it really draws a specific conclusion) that 
plaintiffs Black Label beer may have become connected with Philip 
Morris, or that Carling may now be putting out cigarettes is immaterial. 

Carling Brewing Co. v. Philip Morris Inc., 297 F.Supp. 1330, 1337 (N.D. Ga. 
1968). 

What do you think of this association or affiliation confusion? Do you 
think consumers are often or ever confused about these issues? If a consumer 
somehow mistakenly comes to believe that there is a parent-subsidiary rela- 
tionship between two firms, do you think that belief will prove material to the 
consumer’s purchasing decisions? Chevrolet, Cadillac, and Corvette are all 
brands within the General Motors Corp. family. If. you had a bad experience 
with a Chevy, would you attribute that bad experience to Cadillacs and 
Corvettes as well? Empirical research suggests that such carry-over is unlike- 
ly. See Rebecca Tushnet, Gone in 60 Milliseconds: Trademark Law and 
Cognitive Science, 86 TEx. L. REv. 507, 543 (2008) ("[C]onsumers have robust 
mental concepts of strong brands. If consumers are given a reason to distin- 
guish an authorized extension or cobranded product from the core brand--for 
example, a name like Courtyard by Marriott instead of Marriott or Coke BlaK 
instead of Coke they will do so, and negative opinions about the extension 
will not return to harm opinions of the core brand."). 

11. The 1988 Amendments to the Trademark Act. In 1988, Congress 
amended section 43(a) to incorporate sponsorship and association confusion. 

After the amendment, the likelihood of confusion standard in section 43(a) 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Sam Pardue <slpposc@ncsu.edu~ 

Tuesday, February. 4, 2014 2:09 PM 

Hostetter, Brad <bhostette@theacc.org>; Carolyn Ca~lahan (cmc@virginia.edu); Elaine Wise (elaine.wise@louisville.edu); Janie Hodge 

(hodge@clemson.edu); Larry Killough (larry@vt.edu); Broome, Lis~ L <lbroome@email.unc.edtp; Martha Putall~ PhD 

(putall~@duke.edu); Marvin P. Dawkins (mdawkins@mia~ni.edu); Michael J. Wasylenko (mjwa~le@~r.edu); Nicholas Hadley 

(Hadley@mnd.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu); Patricia Bellia (pbellia@nd.edu); Richard D Cannichael 

(carmicha@wfu.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Susan Albrecht 

(saa01 @pitt.edu) 

Pierce, Kris <kpierce@theacc.org>; Burgemeister, Matt <mbnrgemeister@theacc.org>; Brown, Shamaree <sbrown@theacc.org> 

Excused Absence 

ACC excused absence policies.docx 

I trust that everyone had an uneventful return trip from suimy south Florida. I realize that the weather and illness limited some of your travels. Hopefully by Maxch we 

will be out of the frozen precipitation. 

As mentioned, attached is a collection of"excused absence" policies for your consideration. 

Sam 

Samuel L. Pardue 

Associate Dean & Director, Acade~.ic Programs 

Cellege o~ Ag~ioult~re and Life Scie~K:es 

Faculty Athletic Representative 

NC State University 

Raleigh, NC 27695-7642 

919-515-2614 Veice 

919-515-5266 FAX 

"All e]ec~x~onio mail message’s in cermecti~n with S~a~e business which a~e sent ~o oi~ ~eoeived by this acceurR~ ai~" subject ~o th 



Clemson 

As for our officially recognized absences, they are at the discretion of the instructor. We do 

have issues with some courses (e.g. English) allowing only 3 absences across the semester, 

whether excused or unexcused. Thus we have student-athletes who cannot take the course 

during the competition semester. We have a statement regarding fair grading practices but 

faculty set the policy. 

"Course instructors must implement fair grading procedures ~ provide an opportunity to 

make up missed assignments and examinations that does =~ ~fairly penalize the student 

when an excused absence is accepted. Such make-up w~i~ ~1==! be at the same level of 

difficulty with the missed assignment or examinationl ~rsei~uctors shall hold all students 

with excused absences to the same standard fo~ ~ing up miss~ ~=!gnments or 

e ........ .... 
While course instructors should seek to make re=~ble a~modatio~= ~ ~ student 

involved in University-sponsored a~s, student~ ~1~ ~=derstand that ~ ~very course 

can accommodate absences and th~ ~¢~s do not i~n the need to meet all course 

Course instructors ma~ ~ ~nable a~mic p~::whi~ ~:lect the importance of 

wo rk m issed beca us~ ~ ~:~:~a bsenc~ ~ i~S:~ who pe na l ize stude nts for 

unexcused absenceS: ~: specify ~endance ~i~ements r~i~ted to grading in the course 

syllabus and must keep ~ate ~:~nce re~s. Course instructors are obligated to honor 

e xceptio~ ~ ~ ~rsity::~::~::~ ~lj~y::for:~dents covered by the ADA, as verified 

throug~ ~rwor~::~ ::by s~t Disa~i~ ~es." 

svra u   .... .... 

Here is the Syr~ ~olicy or p~ice,::::::::::::::::::::::::::::::::::::::::::::: since we do not have a policy per se.. 
.... ...... 

Attendance in Classe~ ........ 

Attendance in classes is ex~ed in all courses at SU. Class attendance requirements and 

policies concerning nonattendance are established by the instructor(s) of each class. 

In addition to the sentence above, the provost annually sends a letter to faculty and instructors 

in which he requests that faculty excuse absences for University-sponsored travel and events, 

including athletics. With regard to athletics, coaches are supposed to excuse athletes from 

practices to attend their classes. 



Boston College 

We don’t have an official policy on excused absences, and our Vice Provost prefers to let 

students and faculty work out their own arrangements. Most of the time this seems to work, 

but there are some problems in classes with a strict cap on the number of allowed absences or 

with instructors who are unwilling to make accommodations on missed exams. 

FSU 

I believe FSU is similar to NC State regarding missed class p~li~i~ and excused absences. I 

would argue that 95% of the faculty understand that, d~ ~ ~hletics competition, quizzes and 

tests might be missed. My problems come in when w~ ~e::l~g#: classes with block exams; 

English with a limit to missed class time; and/or !::~b~ ~hat help th:~ ~:dent learn experientially, 

but they cannot attend. Essentially, when ou~ S~ ~iss class due to::~l~:ic competition, this is 

an ’excused’ absence. However, this does NO~ ~n the individual pro~ or the 
department policies recognize the excused abse~ as I belie~ :it is intend~ We are a faculty 

governed university and professors ~ ~ lot of lati:~ .... 

For example (I will pick on my own c~li~g:~ ~E ~ccounti::~ ~partment allows students to 

drop one of their tests, so if the SA miss~ due ~ ~l~:ics co:~tion, that grade is dropped. 

However, I have been ~~ ~th them ~::the p::~~ in A~unting are very good about 

a m a ke-u p exa m if th~ ~ m iss~ ~ S ECO N D :~a~i~i~ n. ~i ~ ~ot sayi ng it is a Iways fair, b ut 

we all have our own ~i~ of "far~ ~he situa~i~ ~ou outlined below is the exact same 

situation I deal with eac~ ~meste~ ........ 

Louis ill  ...................... .... 

Our excu~ absence poli~:~ ~ ~ttac~ ~ covers all students who represent the university at 

policy to drop tE~ ~est g rade~ ~u~ P~o~os~ ha~ ~aEen ~he position ~ha~ i~ violates ~he polic~ 

which i s a p p~o~ y Se n a~e~ be Ca uS o ffe~ a a"al$ e~aatjve e~alua~ie n 

me~hod:~ 

EXCUSED ABSENCES FOR UNIVERSITY-SANCTIONED EVENTS 

On the recommendation of the Faculty Senate, Provost Shirley Willihnganz has approved the 

following guidelines for student absences excused by reason of participation in university- 

sanctioned events. These guidelines replace the Faculty Senate statement of July 8, :1998 and 

the revised policy of September 6, 2006. 

Resolved by the Faculty Senate, June 6, 20:12: 



Although each college, school, or academic unit of the University of Louisville creates its own 

regulations concerning class attendance, all units hold students responsible for materials 

covered, lectures given, papers due, exams scheduled, or other evaluative measures 

administered. The academy requires student participation in the learning process, 

measurement of student progress, and the fulfillment of basic course requirements. 

However, because the university recognizes that educational experiences extend beyond the 

classroom and campus, faculty must be flexible with students who are acting as official 

representatives of the university, or participating in universi~i~Dctioned events or activities 

that require absence from class. A university sanctioned ~e~ ~r activity shall be one in which a 

student represents the university to external constitu~i~ i~ ~:cademic or extra-curricular 

activities. These include but are not limited to stu~! ~ern~ ~ongresses, intercollegiate 

athletic and debate contests, music competiti~i ~demic meeti~i ~::nd conferences. The 

deans, the student government association, oi sponsors of student 
organizations may petition the provost to desig~ ::other ev~ts or cate::~ii~:~ of events as 

u n ive rsity-sa n ctio ned.           :: ...... :: ::: .... 

When students’ participation in uni~i~i~:~tioned e:~::or activities requires them to be 

absent from a class (or classes) during::~ic~ ~ ~inati~ ~ ~ther measurement of 

academic progress is sc~:~d~l~d, faculty ~ill provid:~ ~:nts wi~ ~portunities to be 

evaluated at other t i~ ~a ~ ~mparabi~ ~!te~ii~ ~l~tio:~ methods within a 

reasonable period o~i~e prior:::~ ~ after th~ ~i~e. 

Faculty mem:b~:~:~:::will pro~i~ ~t~ i~ ~:heir cl~:s with clear syllabi, including attendance 

r equirem~i~ ~ ~ for ::~ii~:::~~:en:~ ~r field experiences. Attendance policies 

should i !i~excuse ~!~s ::~ i rsit~: ~iOned events. 

Students ~b~ ~ek excused ~b~::nces :~ ~end university-sanctioned events are expected to 

follow the in~:~i~ns below, ~ are ex:~cted to complete assignments on time, actively 

participate in oth:~ ~l~:~s sessio~! and to make up work missed as agreed upon with the faculty 

member. Students ~:~ ~pect:e~ ~ attend regularly at all other times. 

Official notice of a univer~:i~nctioned event shall consist of an excused absence request 

letter from the sponsoring unit or program to the faculty whose class(es) will be missed, 

delivered by the student. The excused absence letter may request blanket approval for a series 

of events or approval of a single event. If the event or class of events has not already been 

designated as university-sanctioned, the letter must be signed by the provost or her/his 

designee [1]. The letter must be delivered to and received by the faculty member at the 

beginning of the semester for a series of events or a minimum of one week prior to the event or 

activity [2]. The letter shall include the following data" 



¯ Name, date(s), and location(s) of the event(s). 

° Date of departure from campus and exact time when the student is expected to report 

for departure. 

¯ Date of return to campus and exact day and time that the student will be expected to 

return to class. 

The faculty member will respond in writing. Approval indicates that the instructor will provide 

opportunities for students to be evaluated at other times a~d ~ comparable alternative 

evaluation methods, within a reasonable period of time or after the absence, without 

academic penalty. 

If the letter requests blanket approval at the begi~!~g of the ter=~ ~a series of absences and 

performance in the course, the faculty memb~ ~==deny th~ ~xcused ........................ .......... ......... ~e request within 

the first week of classes, thereby allowing the stud~ ~o d~ ~he course a~a ~d another. ~f 
the letter requests absence from a~ ~=or other e~i~ii~=measure later in~e term (but at 

least one week in advance) [2] and tE~ ~1~ ~ember a~=mines that the requested absence 

will compromise the ’ :::::::::::::: ..... student s performa~:e ~n ~ ~urse, the ~ulty member may deny the 

The student may ap~l denial :~ ~ excuse~ ~b~ to t~ ~vost or the provost’s designee 

[1]. Students who belib~ ~:emsel:~ to be pefi~li~d by an instructor, either by a 

disproporti~::~ ~:~sk to ~e ::~ ~i~ ~ork o~ ~:rade reduction, may also appeal. Reprisals 

fo r follo:~i~ ~ ~li~ ~r fo r::~ti ng a:::f~il B ~e:::to f~llow t he policy a re p ro h i b ited. 

[1] The::~ignee for thes~ ~idelin~ i~ Dr. Dale B. Billingsley, Vice Provost for Undergraduate 

Affairs (8S~ ~9, provost.e~ii : 

[2] On occasioni::~nts will n~i ~nticipate an absence for a university-sanctioned event until 

late in the term and::~!ll ~e un::~b!~ to provide a week’s notice. Such events include but are not 

limited to post-season::~~ts or participation in a regional or national competition. In 

such instances, the studen~ ~:ill provide the faculty member with a letter from the sponsoring 

unit or program for the event, as soon as the event is scheduled, and the faculty member is 

asked to be as flexible as possible. 



"We expect faculty to give exams before or after other students. If they do have a drop the 

exam policy, this sometimes is appropriate, but it is rare I would say. We basically expect 

faculty to accommodate athletes in a way that they are held harmless." 

Notification of Varsity Athletic Participation in Trinity College and Pratt School of Engineering 

Top of Form 

To: [Instructor’s email address. Click here for faculty search.] 

From: [Your email alias: first name.last name@duke.edu] .... 

Name: [Your full name] 

Co py t o :"Aca d e m i c D ea n" 

::::: ......... .... Co py to: "Stu de nt" .... :: :: .... 

Subject: Course work missed due to participati~ i~ ~arsity athleti~ ~:petition away from 

campuS.Dea r, ...... 

At the beginning of the semester, yo:~ ~i~::a letter s:i~: by the Dean of Academic Affairs 

in Trinity College, Lee D. Baker, and As~i~te::~El~i~:::Direct:~i B~:ad Berndt, introducing me as 

m~ ~:: to a varsity athlete who miss :~b~k occ~ll~::due::~ ~:rsity athletic competition 

away from campus. I:: ~::~:~ i~[m you t~::l will B~ ~:fi~ble :tO c~mplete the graded work for 

your course, schedul~ for because i::~ill be participating in varsity 

athletic competition aw~ ~E~m c~:~:~ on tha~ ~e. 

I look fo~ ~ ~unica~i~ ~i:th y:~ ~i~::to::~ date of my absence about any 

arran ~ ~tst ha t, in ~ ~da n c:~ ~:: course ~li~y, w ill e na b le m e t o m e e t m y res p o nsi bility 

to compi:~t:he following:~6~k:. :: .... 

In making u~ t:N~rk, I~ledg~}~at I w~lnot obtain ang information of ang k~nd bgang means 

that would ~rovid:~ ~ ~ith an:~air::::::::::::::::::::::::: advantage over other students taking this course. 

~ understand that~ am::~~ ~o submit th~s form ~rior to the date of the m~ssed work. 

Mg electronic signature below affirms mg compliance with the ~uke Communitg Standard. 

Sincerely, 

[First Name, M.I., Last Name] 

My major is: 

Your Academic Dean: 



This form, approved by the Executive Committee of the Arts & Sciences Council, cannot be 

used for final exams: see Absence from a Final Exam. 

Notification of Varsity Athletic Participation 

La st u pdated" N ove m be r 14, 2013 .... 

The Trinity College of Arts & Sciences class attendance p~li~ ~cognizes the fact that varsity 

athletes will be unable to attend classes when they a~ ~ffi~i~!l~ ~presenting the University in 

NCAA varsity athletic competition away from ca~p~i= ~r this r=~ varsity athletes are given 

a letter at the beginning of each semester to gi~ i~ each of their i~ors, notifying them 

that they are varsity athletes. This letter, sign~ b~=the Dean of Acade~ ~airs in Trinity 

College, Lee D. Baker, and by Brad Berndt, Asso~i~ Athletics Birector, is ~panied by a 

schedule of that semester’s varsity:~l~:~ competi~i~ .... 

~o~.~ ...... ...... :: :: :: ...... :: : : 

In addition, varsity a~El~s are:: ~cted to::~i:~ ~ i~:~rs in whose courses they will 

be missing academic ~ ~:efore ~h:::::::::::::::::::: absenc~ ~m:::::::::::::::::::: class due to NCAA athletic participation. 

To do th~, ~::~th~ete::~ ~ ::t~ ~~ ~nd s~t the Not~fi~t~on or W~itv Ath~et~ 
:: 

.... ................. ..... :: .... :::: ...... 
::::::::::::::::::::::::: ......... .... :::::::::::: .... ::: o.u.  

: :: :: .... 
Because var~i~ ~hletic com#~on is #~scheduled, student athletes are expected to submit 

a NOVAP form ~ l~r than on:~ ~eek prior to the date of their participation in each varsity 

athletic competiti0:~ ~::of tow~ i~ follows that instructors have the right to insist, where 

feasible, that student~ ~I~ ~ourse work prior to the anticipated absence from class in 

accordance with the cour~ ~endance policy. 

As in the case of Short-term illness notifications, student athletes must electronically sign the 

NOVAP form, indicating that they are acting in accordance with the Duke Community Standard, 

After the completed NOVAP form has been submitted, the instructor will receive e-mailed 

notification, with copies sent also to the student and to the student’s academic dean. 



Note: Use of the NOVAP procedure is monitored and faculty are advised to bring to the 

attention of a student’s academic dean any instances in which the instructor believes the 

student may be abusing the procedure. In cases of suspected abuse of the system the dean 

may refer the matter to the Office of Student Conduct for investigation. 

A note about the final exam period: Given the time limitations inherent in completing end-of- 

semester assignments or making up a missed final exam, this procedure cannot be used during 

the final exam period. You are expected to take final examinations at the scheduled times and 

to complete end-of-semester work by the deadlines set by th~ i~§tructor unless an 

extraordinary circumstance interferes. If you encounter ~ ~@~ordinary circumstance during 
exam week, contact your academic dean directly as soQO ~ ~ible, preferably before the 

scheduled assignment or exam ..... ......... ...... .... 

.... :’-::::~:~ icial" Our policy on missed absences is the same as NCS~. We d~:not have an ~[~ missed 

class policy for student-athlete trav~l~ ~e try to r~ ~i] ]::y the travel le:~s we ~ive to 

student-athletes at the be~innin~ o~ ~m and ask ~fe~sors to contact us if there is a 

conflict with exams. If it is unavoidabl:~]]]~ ]~]~:~-athle[~ ~]~::ps the class and adds another. 

VA Tech .... ...... ....... 

Class absence excuse] ~::the re]~sibility a~ ~idual fac~l~:members. Attempts have 
been made in the past t:~ ~:ist ing~$in~ excus~ ~anted but without success. 

........ ......... ...... 

In ~989::~ Eaculty AthletiC] ~omm]~e~ at the request of the College faculty, formulated a 
.... .... .... 

missed cla~:] ~!~cy for stude~thlete] ~bi:ch was accepted by the Dean’s office. Basically it 
.... .... 

states an uppe:~ I~::on the nu:~er of classes that a student-athlete can miss because of bein~ 

on "university bus:i~:: and ha~ ~he::::::::::::::::::::::::: option of makin~ up test/~raded work. I have talked with 

the head of our S-A S~ ~; she says that in ~eneral our faculty is cooperative with 
respect to athletes missi~ ~:k and the ~uidelines of our document. 

Of course there is the usual faculty hold out, but mainly this is a new faculty member who does 

not know of our policy. When this happens the head of our S-A Services has sometimes gone to 

the dept. chair to remind about the policy; generally the depts, have been cooperative with 

respect to our policy. 



Ga Tech 

If a student or student-athlete is granted an excused absence from the institute, then they are 

entitled to take the exam before or after the normal test date. The provost’s office will contact 

the professor and explain the institute policy, if this option is not provided to the student. 

NC State 

EXCUSED ABSENCES .... 

NC State University has a commitment to all stu:~e~i including those who 
represent the University in official capacities. :S~e~ ~hall receive excused 

absences for a reasonable number of an~i~i~ted absen::~ a::s well as for 
emergencies as specified below. ........ .... 

3.1 Anticipated Absences. Excuses for an[:i~ipated ~b~ences mu]~ bgcleared with 

the instructor before the abse:~ E~:amples :~ ~i~ipated situatio:~] where a 

stu d e nt wo u I d q u a l ify for a n ex~ ~bs:e n ce a r~] .... 

3. ]. ~ mh e stu d e nt is:: a~a~ ~[o m c a m ~u~r e p:~ ~ ~ a:~ ~ficia I u n i vers i ty 

fu n ctio n, e.g., pa ~ ~:~i::~ ~ a:: profe::~n~ ~i~ ~s pa rt ofa j u d gi ng tea m, or 

athletic team. Th~]~ ~[~dent] ~ould ty~ily be acc~:mpanied by a University 
faculty or ~:~ ~emb:~ :: 

3.2.2 ::~ ~]~e:d::::::~ at[e ~ceas ~i~i~d: ~ t he CI e rk of Cou rt. 

3.].3 StudentS: will be al:l~d a::~i~imum of two excused absences per academic 

year for reli~i~ ::observa6~s as verified by the Division of Academic and Student 

Affairs (DASA)(:~ Shops~ ~9-525-3037). For more information about a variety 
of religious observ~e::s~ ~i~i~ the Diversity Calendar. 

3.~.4 Required military duty as certified by the student’s commandin~ officer. 

3.2 Unanticipated Absences. Excuses for unanticipated absences must be 

reported to the instructor as soon as possible, but not more than one week after 

the return to class. Examples of unanticipated absences are: 



3.2.1 Short-term illness or injury affecting the ability to attend or to be productive 

academically while in class, or that could jeopardize the health of the individual or 

the health of the classmates attending. Students must notify instructors prior to 

the class absence, if possible, that they are temporarily unable to attend class or 

complete assignments on time. 

3.2.2 Death or serious illnesses in the family when documented appropriately. An 

attempt to verify deaths or serious illness will be m~ by the Office of the Vice 

Provost for Academic Services & Programs in the::Bi~i~ion of Academic & Student 

Affairs (Park Shops, 919-515-3037). .... 

3.3 There is no University-wide definitiQ~ ~ ~ reasonabl~ ~ber of permissible 

excused absences. The instructor, in li~ ~!a University poli~i i~ [esponsible for 

determining the acceptable number of ex~d ab~e~es in his~E~E glass. The 

instructor may wish to use the ~ents of t,~ ~ Policy (e.g., the ~mber of 

class meetings normally held d~:~ ~b~ ~dd peri~ ~tthe beginning of the 

semester; see NCSU REG02.20.02 ~ Ad~i~ ~d Dropping Courses, as a guideline in 

making this determ~~) .... ...... 

3.4 Because each :i~ctor the respOnSibility to i~plement ~radin~ 

procedure:~ ~a~ are ~i~ a~d ~ui~a~:le, th~ i~structor shall devise a system for 

makin~::u~ ~i~ assi~n~ a~a ~amin~i~ns that does not unfairly penalize 
::: .... 

the st~t when a::~ ~se:~ ~b~:ence i:~ ~epted. Such make-up work shall be at 

a comp~::level of d::i~i~lty ~i~ ~:he original assignment or examination. 

Make-up e~i~tions sh~ ~e at a~ime and place mutually a~reeable to the 

instructor and ~::t" :: 

3.5 When excused ~~::are accepted, the instructor shall hold all students 

with excused absences ~:~ the same standard for makin~ up missed assignments 

or examinations. 

3.6 In a case where the student realizes in the first two weeks of class that the 

anticipated number of absences will exceed the number of excused absences 

permitted in the course, the student shall discuss the situation with the 

instructor, the student’s adviser, or the academic dean in the college in which the 



student is enrolled. It is anticipated that a suitable resolution shall occur before 

the end of the second week of the semester. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Bowen, Mike <mbowen@usf.edu> 

Tuesday, February 4, 2014 5:10 PM 

albrecht@wfu.edu; larry.gramling@business.uconn.edu; Bowen, Mike 
<mbowen@usf.edu>; garye@umn.edu; dorlovsk@mail.smu.edu; r.akin@tcu.edu; 

~aol.com; Jerry.Peterson@colorado.edu; dkinnunen@csufresno.edu; 
betaylor@nmsu.edu; mrnbull@mail.wsu.edu; christopher-anderson@umlsa.edu; 
sucarter@msu.edu; mbwheele@illinois.edu; wasow@stanford.edu; jmc@math.umd.edu; 
eno@indiana.edu; mblitz@uoregon.edu;        ~yahoo.com; 
michael.granof@mccombs.utexas.edu; nicholson@hawaii.rr.com; jwearl@uoregon.edu; 
j sn2@psu.edu; Wilson.49@osu.edu; wwberry@olemiss.edu; jaffee@indiana.edu; 
LANEAJ@UCMAIL.UC.EDU; cyrus.zirakzadeh@uconn.edu; 
swwallac@central.uh.edu; richard.d.evans@memphis.edu; gould@njaes.rutgers.edu; 
Teague, Gregory <teague@usf.edu>; sroy@smu.edu; kcs@clemson.edu; 
socolar@phy.duke.edu; tyson@cs.fsu.edu; Boxill, Jan <JMBOXILL@email.unc.edu>; 
ckennedy@wfu.edu; rhc@illinois.edu; terry@indiana.edu; erika-lawrence@uiowa.edu; 
kstaller@umich.edu; sucarter@msu.edu; wkdurfee@umn.edu; j- 
logemann@northwestern.edu; alexander.282@osu.edu; m5b@psu.edu; 
Jim_Patton@baylor.edu; shelia.kennison@okstate.edu; hart@mail.utexas.edu; 
c. sawyer@tcu.edu; spraguem@ecu.edu; rcnyhan@fau.edu; l arsene@marshall.edu; 
desmond.fletcher@usm.edu; greg-gardner@umlsa.edu; faculty_senate@emich.edu; 
emay@music.umass.edu; sayrs@ohio.edu; lynnw@csufresno.edu; ericson@hawaii.edu; 
werthp@unlv.nevada.edu; facsenchair@unr.edu; fspres@unm.edu; 
weadie@mail.sdsu.edu; lynda.heiden@sjsu.edu; whhowell@ag.arizona.edu; 
aschair@berkeley.edu; Paul.Chinowsky@colorado.edu; mparis@uoregon.edu; 
kevin.gable@oregonstate, edu; palumbo-liu@stanford, edu; j ohnmlee@uw, edu; 
yamaka@wsu.edu; stevemiller@bookarts.ua.edu; parry@uark.edu; crowllg@auburn.edu; 
sgiraudo@uga.edu; emison@ps.msstate.edu; robertscr@missouri.edu; jhk@sc.edu; 
david.golden@tennessee.edu; donald.w.brady@Vanderbilt.Edu; jisaacson@astate.edu; 
hartzell@uidaho.edu; dclason@nmsu.edu; william.kraemer@uconn.edu; 
lrwilliams@uh.edu; dorlovsk@smu.edu; franzoni@duke.edu; tyson@cs.fsu.edu; 
Broome, Lissa L <lbroome@email.unc.edu>; albrecht@wfu.edu; mbwheele@uiuc.edu; 
jaffee@indiana.edu; mike-ohara@uiowa.edu; sucarter@msu.edu; garye@umn.edu; b- 
wessels@northwestern.edu; miranda.2@osu.edu; j sn2@psu.edu; 
gary.young@okstate.edu; etgordon@mail.utexas.edu; r.akin@tcu.edu; shaw@fau.edu; 
harlow@marshall.edu; dkinnunen@csufresno.edu; crosby@hawaii.edu; 
Nancy.Lough@unlv.edu; ross@unm.edu; wsnavely@mail.sdsu.edu; 

@gmail.com; jacobsen@berkeley.edu; Jerry.Peterson@colorado.edu; 
~-t~blitz@uoregon.edu; bruce.dugger@oregonstate.edu; WMaloney@stanford.edu; 
fabien@u.washington.edu; bull@wsu.edu; jomason@cba.ua.edu; 
tjensen@walton.uark.edu; asweaney@fcs.uga.edu; wwberry@olemiss.edu; 
RubinL@missouri.edu; wcosten@utk.edu; D.Perkins@vanderbilt.edu; 
betaylor@nmsu.edu; Edward.kian@okstate.edu; adrien-bouchet@umlsa.edu; 
michael.malec@bc.edu; zolaw@bc.edu; joseph.kotarba@txstate.edu; Ernest May 
<secretary@senate.umass.edu>; Desmond.Fletcher@usm.edu; Sarah Heidt 
<seheidt@umd.edu>; F.C.Power. l@nd.edu; vickie.nunnemaker@oregonstate.edu; 
tomsch@umich.edu; Rose, Angela J <rose@marshall.edu>; swalagin@rci.rutgers.edu; 
fsenate@central.uh.edu 

Reminder: COlA Meeting, Feb 28 - Mar 2, 2014! Meeting Schedule attached (subject to 
change) 

COlA 2014 Meeting Schedule.docx 

Friends, 



Just a quick note to remind you of the upcoming COlA meeting, February 28 - March 2, 2014, at the University of South 

Florida College of Business, Tampa, Florida. 

The meeting will deal with three major issues: 1) the current NCAA reorganization and how it will affect our institutions, 
student and faculties; 2) discussion and working sessions on the joint COIA/NCAA efforts on the concussion issue (the 

NCAA’s Chief Medical officer, Brian Hainline - who will attend the meeting - has called this effort "groundbreaking"); 

and 3) the possible restructuring of COIA’s governance structure, development of a mission statement, and other 

matters. 

It’s become very clear that the NCAA’s current reorganization, including who is, and who is not, involved in the new 

decision making structure is critical to determining whether college sports will be sustainable on an amateur basis or 

whether it will further rush towards the professional business model. We need your views and voices on this. I should 

also point out that Jean Frankel, the consulting coordinator of the NCAA’s reorganization will be speaking with us and 

seeking inputs at our meeting. Please know too that information on the restructuring discussions at the NCAA 
Convention and a summary of the issues will be circulated prior to the meeting. 

On the concussion issue, please join us to work with Dr. Hainline as we use the concussion data that has resulted from 

the survey sent to the COlA membership (please complete that survey if your institution hasn’t yet) to develop an 

information web page on the COlA website and perhaps a set of best practices for our institutions based on the data. 

We will also have a presentation Saturday afternoon by Allen Sack and Gerry Gurney (The Drake Group) on their much 

discussed initiative to obtain an anti-trust exemption for intercollegiate athletics. They have asked for our/COIA’s 

support in their work, and your input on this would be very helpful in helping guide the COlA Steering Committee’s 

thinking and future participation (if any) in this. 

You note that we’ve also built in some time on Saturday afternoon to allow attendees to meet individually with the 

speakers, and the NCAA representatives in attendance. From the NCAA, Kevin Lennon, Diane Dickman, Azure Davey 

(Academic and Membership Affairs unit), Mike Miranda (Associate Director of Research for Academic Policy and 

Administration) who will be there to speak with interested faculty about joint research projects, and Jean Frankel 

(President, Ideas for Action, LLC.) who is coordinating the NCAA’s reorganization efforts, will be there to speak with you. 

The meeting’s Sunday morning sessions will be entirely dedicated to COlA matters. We hope that you can be there to 

contribute your perspectives to those very important discussions on COIA’s future. 

In short, the COlA Steering Committee badly needs your inputs and voices at the meeting. These are particularly critical 

times for the future of intercollegiate athletics, times that directly and importantly will affect everyone involved with the 

educational missions of our universities. We hope to see you here and that you will contribute much, so please plan to 

come and register for the meeting - if you haven’t already done so. The following link 

(http://www.usf.edu/business/coia/) will take you to the meeting registration page. Hotel information is also provided 

there. If you have any questions about any of this, please let me know how I can help. 

Best regards, 

Mike 

Michael G. Bowen, Ph.D., COlA Chair 

University of South Florida 

College of Business 

Department of Management & Organization 

4202 East Fowler Ave, BSN 3409 

Tampa, Florida 33620-5500 

813.974.1765 (O) 

mbowen@usf.edu 



http://blogs.com m.psu.edu/thecoia/ 



11th Annual National Meeting of the Coalition on Intercollegiate Athletics (COLA) 

"Considering the Role of Faculty as Stewards of Intercollegiate Athletics on Our Campuses, Conferences and the NCAA" 

February 28 - March 2, 2014 

The University of South Florida 

Tampa, Florida 

USF College of Business building (BSN) 

Time 

2:00 - 3:30pm 

4:00- 6:30pm 

6:30-7:00pm 

7:00 - 9:00pm 

8:00-9:00am 

9:00 - 10:00am 

Schedule of Events (tentative) 

iiiiiiiiiiiiiiiiiiiiiiiiiii~iF riday, February             28, 

Session 

COlA Steering Committee Meeting 

Location: College of Business Boardroom (BSN 221) 

Dinner on own 

Meeting registrations/information: BSN Atrium 

Official welcomes, Introductions, Meeting Overview 

and Kick-off Speaker 

Location: BSN Auditorium (BSN 115) 

Speaker(s)/Facilitator(s) 

Mike Bowen 

Mike Bowen: COlA Chair 

Dean Moez Limayem, USF COB 

Bob Malekoff (Speaker) Guilford College (Co-author of the 

Rawlings Report on Intercollegiate Athletics at UNC) 

Facilitators: Jean Frankel (President, Ideas for Action, LLC.) 

Consultant to the NCAA for the reorganization 

COlA Steering Committee members; Diane Dickman, Azure 

Davey, from the NCAA; and Jean Frankel 

The Current Status of the NCAA’s Reorganization 

"Where it is now, and where it may be going: 

Information, Feedback and Comment" 

Location: BSN Auditorium(BSN 115) 

Small Group Working Sessions: Q&A and feedback on 

the NCAA reorganization: the role of faculty? others? 

Locations: BSN Auditorium, BSN 120, BSN 123, BSN 124 

Plenary discussion session 

Location: BSN Auditorium (BSN 115) 
10:00 - 11:00am COlA Steering Committee members 

11:00am - 12:00pm Lunch: BSN Atrium 

Brian Hainline, NCAA Chief Medical Officer 12:00 - l:00pm 

1:00 - 1:45pm 

1:45 - 2:30pm 

2:30 - 3:30pm 

3:30 - 4:30pm 

4:30 - 5:30pm 

Concussions: Developing best practices for their 

prevention and treatment; the role of faculty 

Location: BSN Auditorium(BSN 115) 

Discussing concussion issues: Break-out sessions 

Locations: BSN Auditorium, BSN 120, BSN 123, BSN 124 

Discussing concussion issues: plenary session 

Location: BSN Auditorium(BSN 115) 

"The Knight Commission on the NCAA reorganization 

and guiding principles; financial considerations and 

implications; role of the faculty" 

Location: BSN Auditorium(BSN 115) 

The NCAA and an Anti-Trust exemption 

Location: BSN Auditorium(BSN 115) 

Informal follow-up and get-to-know-you conversations 

with meeting guests on the issues. 

Locations: Begin at the Auditorium (BSN 115) then 

move to the BSN Atrium 

5:30 - 6:30pm Dinner: USF Champion’s Choice 

9:00 - 12:00pm 

COlA Steering Committee members 

Brian Hainline and Bob Eno 

Amy Perko, Executive Director, The Knight Commission; 

Comments: COlA Steering Committee member(s), Bob 

Malekoff, Kevin Lennon 

COlA SC members, Allen Sack and Gerry Gurney: The Drake 

Group 

Mike Bowen leadoff; Jean Frankel, Kevin Lennon, Diane 

Dickman, and Azure Davey (NCAA), Amy Perko (The Knight 

Commission), Bob Malekoff (Guilford College), Allen Sack & 

Gerry Gurney (The Drake Group), Frank Webbe (FARA), Jim 

Pignataro (N4A) with attendees 

COlA at 11 years: past, present and future perspectives 

on our role in intercollegiate athletics at our 
Mike Bowen; COlA Steering Committee 

universities; a new mission? reorganization? 

Location: BSN Auditorium 





From: 

Sent: 

To: 

Cc: 

Subject: 

Attach: 

Robert Eno <eno@indiana.edu> 

Tuesday, February 11, 2014 10:30 AM 

Boxill, Jan <JMBOXlLL@email.unc.edu> 

Broome, Lissa L <lbroome@email.unc.edu> 

COlA concussion survey and UNC 

Sports-Related Concussion Questionnaire.docx 

Dear Professor Boxill, 

COlA has received many responses to its questionnaire on concussions in athletics, and we will be able to begin working 
with the NCAA to build the online resource about current and best practices that was our goal. However, to better 
contextualize the current practices that have been reported to us, it will be important to know the circumstances of those 
schools that have not yet responded. 

So far, we haven’t heard from UNC, and I’d like to ask if you could let me know whether this has simply been because a 
busy schedule has not allowed the senate leadership to consider seeking the information in the questionnaire, whether the 
athletics department has decline to provide it, or some other reason. 

This will be an ongoing project of COIA’s so the information on your campus’s approach to concussions will be very 
welcome at any time (and especially in advance of our annual meeting at the end of this month). I’m attaching the 
questionnaire for your convenience, and I remain happy to answer any questions you might have. 

Best wishes, 
Bob Eno 
Indiana University 



Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Shannon, Brian <BRIAN.SHANNON@TTU.EDU> 

Wednesday, Februa~ 12, 2014 11:54 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

FW: Division I Governance Review 

Hatch ltr 02112014.pdf 

Please see below- & attached the excellent letter that FARA transmitted to the NCAA yesterday. 
Bh~n Sh~mon 

Texas Tech FAR 

President, IA EAR 

From: Frank Webbe <webbe@fit.edu<mailto:webbe@fit.edu>> 
Date: Tuesday, February 11, 2014 at 4:04 PM 
To: "nhatch@wfu.edu<mailto:nhatch@wfu.edu>" <nhatch@w~.edu<mailto:nhatch@wfu.edu>> 
Subject: Division I Governance Review 
Dear President Hatch, 
Attached, please find a letter that expresses the views of the Faculty Athletics Representatives Association on issues related to 
governance review and restructuring in Division I. \Ve are veU appreciative of your role in this process and the inclusion of FARs in 
the discussion. 
Very sincerely, 
Frank M. Webbe, Ph.D. 
Professor of PsychologT 
FARA President 
Florida Institute of Technology 
150 W. University Blvd. 
Melbourne, FL 32901 
Tel. 321-674-8104 
Fax 321-674-7105 
Email: webbe@fit.edu<m ailto:webbe@fit.edu> 
Web page<http://www.fit.edui faculty/profiles/profile.php?tracks =webbe> 



2013-2014 Officers 

Frank Webbe 

President 

Florida Institute of Technology 

150 West University Blvd. 

Melbourne, FI~ 32901 

Steve Perez 

President-Elect 

California State University, Sacramento 

6000 J St. 

Sacramento, CA 95819 

sjperez@csus, edu 

Christine Copper 

Division [ Vice-President 

I1. S. Naval Academy 

572M Holloway Rd 

±Mrnapolis, MD 21402 

ccopper@usna, edu 

Jo Stejskal 

Division iI Vice President 

Winona State University 

P. O. Box 5838 

Winona, MN 55987 

keithv@cameron.edu 

Tim Jay 

Division lil Vice-President 

Massachusetts College of Liberal Arts 

CSI 325B 

375 Church St. 

North Adams, MA 01247 

Dennis Leighton 

SecretaryTreasurer 

University of New England 

716 Stevens Ave. 

Portland, Maine 04103 

S~ott Benson 

Past-President 

Idaho State University 

South 8u~ St. Box 8053 

Pocatello, ID 83209 

bensscot@isu.edu 

NCAA Contacts: 

Michael A. Miranda 

Associate Director of Research 

317/917-6304 

__m_n_3i_£a__B__d__;3_(_~_{X3£3_’_a_:__o__r_g 

Karen Cooper 

Administrative Assistant 

317/917-6307 

www. farawebsite, org 

Febnmry 11, 2014 

Nathan O. Hatch 
President, Wake Forest University 
Chair, NCAA DMsion I Board of Directors 

Dear President Hatch, and Melnbers, Governance Review Steering Committee: 

The Faculty Athletics Representative Association (FARA) is comprised of FARs from all three 
NCAA dMsions and is dedicated to advancing the work of FARs in the areas of institutional 
control, academic integrity, and student-athlete well-being. The FARA Executive Committee 
has been carefnlly following and providing input at each stage of the DMsion I Governance 
Review. Most recently, the DMsion I members of the FARA Executive Committee attended 
both Governance Dialogue sessions at the NCAA Convention. The comments below stem from 
our observations during that time. 

We were pleased to see that the draft governance system design maintains University President 
and Chancellor membership at the highest level. It is essential that the leaders of the DMsion I 
member institutions are the leaders of this membership organization. These CEOs have ultimate 
responsibility for what takes place on their own campuses therefore they should have the top 
level of input as to how DMsion I athletics are managed. Further, the voting members at the 
Board of Directors level need to have eqnal voting power, without weighted voting; especially if 
autonomy is provided to particular conferences in the new governance system. 

FARA strongly believes in an inchisive and balanced governance structure. We are concerned 
that having more "day to day practitioners" involved in the next highest level of the proposed 
govenmnce design, the Council, is focused mainly on the addition of athletic department 
personnel and conference commissioners. However, issues that will come before the Council 
will require expertise not only in athletic matters but also in academic integrity and student- 
athlete well-being concerns. The maintenance of varied expertise on the Council by including 
numerous FARs and students will better serve our student-athletes and affirm our commitment to 
the collegiate model embraced by the NCAA. If FARs are not: well-represented in the new 
govenmnce structure at: the Council level and below, our concern is that the collegiate model’s 
credibility will be severely weakened or lost. Therefore, we strongly recommend that FARs be 
present in significant number in all governance deliberations and votes to ensure the promotion 
of student-athlete academic well-being and the maintenance of the collegiate model. It is 
particularly important to FARA’s Executive Committee that FARs, as academic leaders, be 
sufficiently represented on the Council along with athletic and student leaders to represent all 
aspects of collegiate athletics. 

The FARA Executive Committee thanks the Governance Review Steering Committee for its 
thoughtful and inclusive process in redesigning the governance system of Division I. At this 
important time in DMsion I governance revision, it is essential that the voices of all 
constituencies be heard and considered. 

Sincerely, 

Frank Webbe 

FARA President 

Florida Institute of Techi~ology 

Cc: David Berst 
Jean Frankel 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Michael Clement <MichaeI.Clement@MCCOMBS.UTEXAS.EDU> 

Wednesday, February 12, 2014 12:24 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Re: Athletics Council Besqt Practices 

E-mail messages.pd£ Horida Atlm~tic Universi~ Athletics Advisopu Boa~rd Policy 0201010.pdf; Louisiana State University 

PS 110 ~ R02 q 8 q 2 q 2011 .pdf; Sa~ Diego State University IAC policy file 11-29-11 .pdf; U niveris~ of Wisconsin Clayton Repo~t 
Document 2191.pdf, UniversityofWisconsin AdHocReportFinal.pdf;Universi~ofWisconsin Athletic Board Role April l5, 2009.pdf, 

UniversityofWi~onsin FP&P Athletic Board.pdf: Washington State University Athletic Council Committee document 2013-14.pdf; 

Washington State Universi~ Presidential Committees.pdf 

AttacfH?d are [:he athl~?tics council documenta that were kindly forwarded to me Also attached ~s a document w~th the file name "e.-mail messagea" which contains; 

some he~ph~ e-msi~ correspondence thsL ~ received on the topic. ThaRk you to everyone who forwarded information and I hope this itlformat~oR is useful to the 

group. 

Kind regards, 

M~chae~ 

F~m~ Michael Clement 
Sent~ Thursday, Janua~ 30, 2014 ll:19 AN 

T~ ’DN- 1A- ~ARS- LIST@LIS~ERV. BU ~ALO. EDU’ 
Su~jeet~ ~: Athletics Council Best Practices 
Hello Fellow gARs, 

Th~s is a second request for inforn~at~on~ Thank you to those who have responded. ~f you know of any h~form~tion regarding athletics council best practices or if 

you know of a good set of athle~:~cs cout~c~l bylaws I wouM greatly apprecia[:e your forwarding that inforrnat~or~ ~:o me. I will send the ~nformatk?n I have co]le(:~:ed to 

the group next week. 

Thank 

Kind regards, 

M~chae~ 

F~m~ Michael Clement 
Nent~ Friday, Janua~ 10, 2014 9:3S AM 

To~ ’DN- 1A- FARS- LIST@LIS~ERV. BU FFALO. EDU’ 
Subjeet~ Athletics Council Best Practices 

Hello Fellow FARS, 

I am the Faculty Athletics Representative for the University of Texas. My colleagues on the Athletics Council here have asked me to gather information about 

Athletics Council best practices. If you know of any information pertaining to this topic I would greatly appreciate your forwarding that information to me. I am 

happy to share what I learn with the group. Thank you. 

Kind regards, 

Michael Clement 

University of Texas at Austin 



From Colorado State Univeristy: 

While I am not sure if this qualifies as a "best practice" one of things that our Faculty Council 

Committee on Intercollegiate Athletics does with the students has proven very successful. Our 

Department of Athletics administers an annual "climate" survey to every student athlete. This is 

not an exit survey as every SA is included. Our Council meets with the SAAC and goes over the 

results with them with no athletic personnel present. We then discuss the student feedback 

with the athletics administrators with our recommendations where action seems to be needed. 

The students (SAAC) like the process and feel they have somewhere to go and people to talk to 

if they are having problems. We have learned about issues we didn’t know existed and have 

been able to encourage the department to take corrective action. This has ranged from SA 

feeling religion was being pushed onto them, tutors not being available to "good" students who 

want to improve their GPA, uniform and equipment issues, equal time/treatment in the training 

room, lack of specialized trainers in the weight room for some sports, possible discrimination 

issues among the athletes, etc. Overall the process has been good for the Council to gain first- 

hand experience with our student athletes and it has opened up lines of communication in all 

regards. Most of the issues/concerns discussed have been addressed by the department so it 

has been a win/win for all concerned. 



From the University of Missouri: 

meet 4 times a year, twice each semester. Meetings are 2 hours preceded by a 1 hour 

lunch meeting (cold cuts for sandwiches for 55) for the 4 subcommittees. 

4 subcommittees 

® Student welfare 

® Academics 

® Gender equity 

® Finance 

Each subcommittee does a major review at least every other year of a major 

component of the program. Ex. This year the Academics subcommittee is reviewing 

our tutoring and mentoring program, interviewing and observing, then writing a report 

to the IAC and Chancellor. Subcommittees take on projects and report back. This would 

be where new ideas could arise to be addressed. 

Finance committee approves and recommends all ticket prices which are voted on by 

IAC. 

Each member is assigned a sport to "follow" i.e. attend and get to know (so that the 

focus is not only on FB and MBB) 

Each meeting has a detailed Q&A with the AD. Heads up on all issues, etc. pretty 

transparent 

Financial figures (budgets) are detailed for committee, very transparent 

I usually give a short update on the big conference or national issues being talked 

about. 

IAC could influence policy but tends to be satisfied with the way things are going for 

the most part. 



From the University of Iowa: 

http:!/www.hawkey~ports.com!administration/board-in-control.html 

From Texas Tech University: 

htt~:ii : ~ ~    "" " ~ " - /~ "~ / " ~ , w~\ ~ .tm.edu ~ admm~stranon, l~ resident, athlet~c.l~ hip. 



Florida Atlantic University 
Athletics Advisory Board (AAB) 

Policy and Guidelines 

Purpose: 

The purpose of the AAB is to advise the President of Florida Atlantic University on all 
matters related to the University’s Athletics Program, including institutional control, academic 
performance, student-athlete well-being, and finance and facilities. 

The AAB shall also assist the Athletics Program in achieving its goal of creating an 
environment in which student-athletes are progressing academically in their degree program of 
choice, while simultaneously enj oying opportunities to compete athletically at the highest 
national level; ... and treating each student athlete as an individual whose general health, fitness, 
education, and emotional development has significant value. 

Members: 

Eligibility for the AAB will consist of a variety of FAU stakeholders, including: faculty, 
students, administrators, staff, alumni, boosters, corporate sponsors, Owl Club and community 
members. NCAA rules mandate that a maj ority of members on the AAB must be faculty (or 
administrators who hold faculty rank). 

Organizational Structure: 

The AAB is chaired by the Faculty Athletic Representative, and includes four standing 

corn mittees: (1) Instituti onal Control, (2) Academi c Performance, (3) Student-Athlete Well- 
being, and (4) Finance and Facilities. 

Institutional Control Committee 

Responsibilities: 

The Institutional Control Committee is responsible for oversight of all matters 
related to the Athletics Program’s compliance with NCAA rules and regulations. 

The Committee will monitor and review of all aspects of the University’s 
Athletics Program’s rules compliance. 

The Committee will monitor and review the status of all active possible rules 

violations. 

The Committee will monitor and review all active initial, continuing and transfer 
student-athlete eligibility matters. 

The Committee will monitor and review all proposed additions and cancellations 

to current sports programs. 



The Committee will prepare a written annual report to the AAB prior to April 15 

of each academic year for inclusion in the AAB’s annual report. 

Academic Performance Committee 

Responsibilities: 

The Academic Performance Committee is responsible for oversight of all matters 
related to the academic preparation and performance of student-athletes. 

The Committee will monitor and review all academic policies of the Athletics 
Department. 

The Committee will monitor and review the academic progress of student- 
athletes. 

The Committee will prepare a written annual report to the AAB prior to April 15 
of each academic year for inclusion in the AAB’s annual report. 

Student-Athlete Well-Being Committee 

Responsibilities: 

The Student-Athlete Well-Being Committee is responsible for oversight of all 
matters related to the physical, mental and educational well-being of student- 
athletes. 

The Committee will monitor and review the progress of the CH~/IPSiLife Skills 
Program (Challenging Athletes’ Minds for Personal Success). 

The Committee will monitor and review all matters related to establishing and 
maintaining an environment in which student-athlete activities are an integral part 

of their educational experience. 

The Committee will monitor and review all matters related to establishing and 
maintaining an environment that values cultural diversity and gender equity 
among student-athletes. 

The committee will monitor and review all matters related to establishing and 
maintaining an environment that protects the health and safe~ for each of its 

student-athletes. 

The Committee will monitor and review all matters related to establishing and 
maintaining an environment that fosters a positive relationship between the 

student-athlete and coach. 

The Committee will monitor and review all matters related to establishing and 
maintaining an environment that promotes fairness, openness and honesty among 
coaches, administrators, faculty and student-athletes. 

The Committee will prepare a written annual report to the AAB prior to April 15 

of each academic year for inclusion in the AAB’s annual report. 



Finance and Facilities Committee: 

Responsibilities: 

The Finance and Facilities Committee is responsible for oversight of all matters 
related to the finances and facilities of the Athletics Program. 

The Committee will monitor and review the Athletics Program’s financial 
stability. 

The Committee will monitor and review the Athletics Program’s short and long 
term financial planning. 

The Committee will monitor and review the Athletics Program’s facilities 
including construction, renovation, and utilization. 

The Committee will prepare a written annual report to the AAB prior to April 15 
of each academic year for inclusion in the AAB’s annual report. 
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Intercollegiate Athletics Council 

Intercollegiate Athletic Council Bylaws 

Duties and Responsibilities 

1.0 

2.0 

3.0 

The IAC shall be the primary advisory body to the President on varsity intercollegiate 
athletics at San Diego State University. Subject to approval by the President, it shall 
develop policies governing intercollegiate athletics that shall guide the administration 
of the intercollegiate athletics program by the Director of Intercollegiate Athletics. The 
IAC shall have no administrative or executive capacity. 

More specifically, the IAC shall consider and recommend to the President policy on 
such matters as income and expenditures budgets, the schedules for seasonal and 
postseason play in relation to the effect upon student-athlete welfare, grants and 
other financial aid to student-athletes, eligibility of student-athletes, student-athlete 
grievance procedures and sportsmanship policies, awards to student-athletes, ticket 
distribution policies, and public and campus relations of the athletics program. Issues 
of student-athlete welfare shall be within the purview of the IAC. 

The IAC shall function with periodic review by the President. 

Membership (18 voting, 7 non-voting) 

1.0 Members with voting privileges shall include: 

1.1 Five probationary or tenured faculty who are appointed by the Senate, 

1.2 Four probationary or tenured faculty who are appointed by the President. 
This includes the Faculty Athletics Representative (FAR) and may include up 
to one college dean with faculty retreat rights, 

1.3 One staff member appointed by the Staff Affairs Committee, 

1.4 The Vice President for Business and Financial Affairs, Vice President for 
Student Affairs, and Vice President for University Advancement, 

1.5 Two students, one whom is appointed by the President of Associated 
Students and one whom is appointed by the Student-Athlete Advisory 
Council, 

1.6 President of the Aztec Club or designee, 

1.7 One alumnus appointed by the Director of the Alumni Association, and 

1.8 One community member appointed by the President. 

2.0 Members without voting privileges shall include: 

2.1 Director of Athletics, 
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Intercollegiate Athletics Council 

3.0 

6.0 

2.2 

2.3 

2.4 

2.5 

2.6 

2.7 

Senior Associate Athletic Director, 

Associate Athletic Director/Senior Woman Administrator, 

Associate Athletic Director for Business Administration, 

Associate Athletic Director of Development and Major Gifts, 

Director of Student-Athlete Academic Support Services, and 

Senate Chair or representative to the Coalition on Intercollegiate Athletics 
(COIA). 

The President or the IAC may invite others with special expertise to sit as non-voting 
ex-officio members. 

Substitutes, absentees, or proxy representation do not have voting privileges. 

The Chair of the IAC shall be named by the President from the faculty members 
selected to the IAC. 

Terms of Service 

6.1 Faculty and staff members appointed by the President, Senate, and Staff 
Affairs_Committee shall serve three-year terms. So far as feasible, faculty 
seats shall be arranged to serve staggered terms. 

6.2 Members representing the community, Aztec Club, and the Alumni 
Association shall serve three-year terms. 

6.3 Student members shall serve one-year terms. 

6.4 Members shall serve no more than two consecutive terms. In the event of a 
vacancy, the jurisdiction represented by the position shall be responsible for 
filling that position. Service for a partial term shall not count as a term. 



Bylaws and Policies 4 
Intercollegiate Athletics Council 

Standing Committees 

1.0 Committees 

1.1 The IAC shall have the following four standing committees: Budget and 
Finance, Academic Integrity, Gender, Diversity, Equity, and Well-Being, 
Governance and Compliance. 

1.4 

Other committees may be organized ad hoc by the IAC. 

Non-lAC members of the SDSU community may serve on standing 
committees. To do so, non-lAC members shall be recommended by 
committee chairs and approved by the IAC. 

Standing committees shall meet at least once each semester, except for the 
Budget and Finance Committee that shall meet at least three times per year. 

Budget and Finance 

1.0 The Budget and Finance Committee is to ensure transparency of the Department of 
Intercollegiate Athletics budget and to recommend an annual balanced budget to the 
IAC, which in turn recommends the annual budget to the President. 

2.0 The Budget and Finance Committee shall, but not be limited to, discuss and make 
recommendations of the following: 

2.1 major, variable revenue categories, primarily ticket sales and fund raising; 

2.2 all revenue sources including those that are the purview of other processes or 
authority such as general fund (President’s Budget Advisory Committee), IRA 
(Campus Fee Advisory Committee), President’s discretionary funds, 
conference revenue, corporate sponsorships, tournament or bowl revenue; 

2.3 methods and strategies of achieving stated revenue goals; 

2.4 mid-year actions to address budget variances including overall expenses 
and/or proposed changes; and 

2.5 structure of ticket prices and any proposed ticket price changes. 

3.0 Membership 

3.1 The Budget and Finance Committee shall include, but not be limited to, the 
following members: 

3.11 Vice President for Business and Financial Affairs, 

3.12 IAC chair, 
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4.0 

5.0 

3.13 

3.14 

3.15 

3.16 

Associate Vice President for Financial Operations 

Chair of the Senate Committee on Academic Resources and Planning 
or designee 

Aztec Club President designee 

Associated Students Vice President for Finance 

3.17 Director of Athletics 

3.18 Senior Associate Athletic Director 

3.19 Athletics Business Office Manager 

The Vice President for Business and Financial Affairs shall chair the Budget and 
Finance Committee. 

The Budget and Finance Committee shall meet at least three times per year and 
report its activities to the IAC. It shall present a recommendation for the upcoming 
fiscal year budget in time for action at the final IAC meeting of each academic year. 

Academic Integrity 

1.0 The Academic Integrity Committee shall examine and review SDSU and NCAA 
academic standards and support. This includes: 

1.1 Examine incoming profiles of student-athletes and ensuring an admissions 
process that mirrors that for all students 

1.2 Review Academic Progress Rates (APR) and graduation rates and academic 
improvement plans 

1.3 Review the effect of Special and Program Admit Policies on student-athlete 
academic performance 

1.4 Review the effect of missed class time on student-athlete academic 
performance 

1.5 Ensure academic support services are provided to student-athletes. 

1.6 Conducting and ensuring academic authorities outside athletics complete an 
evaluation of academic support services every four years. 

2.0 The Academic Integrity Committee shall include, but not be limited to, the following 
members: 
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2.1 

2.2 

2.3 

2.4 

2.5 

2.6 

Three faculty, one of whom is the committee chair, 

Faculty Athletic Representative (FAR), 

Vice President of Student Affairs or designee, 

Director of Student-Athlete Academic Support Services, 

Associate Athletic Director/Senior Woman Administrator, and 

Student-Athletic Academic Council (SAAC) student representative. 

Gender, Diversity, Equity, and Well-Being 

1.0 The Gender, Diversity, Equity, and Well-Being Committee shall be committed to 
overseeing the overall well-being of SDSU student-athletes. As part of its 
responsibilities, it shall: 

1.1 Develop and implement and institutional plan to address gender equity in the 
intercollegiate athletics program. Plans for improvement must contain specific 
and concrete goals, opportunities for student-athletes and staff, benchmarks, 
and must receive institutional approval (NCAA Operating 3.1). 

1.2 Develop and implement an institutional plan to address minority issues the 
intercollegiate athletics program. Plans for improvement must contain specific 
and concrete goals, opportunities for student-athletes and staff, benchmark, 
and must receive institutional approval (NCAA Operating Principle 3.2). 

1.3 Review the NCAA self-study findings and action letter suggestions related to 
gender and minority equity, and to develop an agenda with a rolling five-year 
plan to address those issues in a remedial (if needed) and then proactive 
process. 

1.4 Annually review written policies in areas of athletic training, sports medicine, 
emergency, strength and conditioning, and travel. 

1.5 Ensure student-athlete exit interviews are conducted in accordance with the 
Department of Intercollegiate Athletics and NCAA rules. 

2.0 The Gender, Diversity, Equity, and Well-Being Committee shall include, but not be 
limited to, the following members: 

2.1 Three faculty, one of whom is the chair, 

2.2 Faculty Athletics Representative (FAR), 

2.3 Associate Athletic Director/Senior Woman Administrator, and 

2.4 One student representative. 
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Governance and Compliance 

1.0 The Committee on Governance and Compliance shall serve as an advisory group in 
the areas of institutional control and rules compliance that include: 

1.1 Annually reviewing Intercollegiate Athletic Council policies and ensuring that 
groups external to athletics provide input on department policies. 

1.2 Ensuring that compliance statements are found in contracts and performance 
evaluations for coaches and appropriate staff. 

1.3 Annually reviewing Compliance Office policies and procedures and advising 
on new policies. 

1.4 Reviewing Compliance Office annual reports and four-year compliance 
audits, and assisting with corrective actions. 

1.5 Annually reviewing and revising financial aid and transfer appeals policies. 

2.0 The Governance and Compliance Committee shall include, but not be limited to, the 
following members: 

2.1 

2.2 

2.3 

Faculty Athletic Representative, who shall serve as chair, 

Two faculty, 

Assistant Athletic Director of Compliance. 
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Intercollegiate Athletic Council Policies 

Athletics Scheduling: Missed Class and Exam Policy 
(approved 3/13/2006) 

1.0 

2.0 

San Diego State University athletic schedules will be developed so as to minimize 
the number of classes a student-athlete miss due to competition. As a member of 
the National Collegiate Athletic Association (NCAA) and various athletic conferences, 
San Diego State University is required to satisfy competition requirements each 
year. In this regard, schedules will be developed to ensure that student-athletes will 
miss as few classes as possible while also meeting these competition 
requirements. The Intercollegiate Athletics Council (IAC) will annually review the 
previous year’s completed schedules and review this policy. This policy is required 
by NCAA rule and is intended solely to minimize the number of class days missed by 
student-athletes. It is not intended to affect or change any University policies 
regarding class attendance. 

Student-athletes, in conjunction with coaches and academic advisors, will take into 
consideration their practice and competition obligations when scheduling classes in 
order to minimize class absences. 

3.0 Student-athletes are expected to attend all classes except those they are unable to 
attend due to competition-related activities. 

4.0 No more than 11 days per semester may be missed due to away regular season 
competition-related activities. Missed days shall be defined as follows: 

Departure from campus before 12 noon = 1 missed day 
Return from campus after 12 noon = 1 missed day 
Departure from campus between 12 noon and 3 pm = ½ missed day 
Return from campus between 9 am and 12 noon = ½ missed day 

6.0 Student-athletes who miss class due to participation in intercollegiate athletic 
competition must provide advance notice of absences to their instructors and will be 
responsible for submitting all assignments on time. In addition, advanced 
arrangements must be initiated by the student-athlete for any examinations that are 
missed. 

7.0 

8.0 

9.0 

Competition must not be scheduled during final examination periods with the 
exception of postseason and conference-scheduled competitions. 

Student-athletes must not miss class the first two days of the semester for 
competition or practice with the exception of postseason or conference-scheduled 
competitions. 

Student-athletes must not miss class for any practice activities, including practice 
preparation, conditioning, athletic training room, and meetings. However, when a 
team is traveling to an away-from-home contest and is conducting practice on 
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10.0 

11.0 

12.0 

campus before departure, the calculation for missed class days applies. Home 
contests that require a student-athlete to miss class will be included in the total 
missed classes calculated for the semester, and calculated in the same manner as 
set forth hereinbefore. 

Media appearances, promotional activities and recruiting activities must not interfere 
with class attendance. 

Per NCAA rule, declaration of each sport’s playing season shall be on file in the 
Department of Intercollegiate Athletics prior to the beginning of the playing season 
for that sport. Those declarations must include information detailing missed class 
time as set forth herein. 

Any exceptions to the missed class policy must receive prior approval from the 
Faculty Athletic Representative, Academic Integrity Committee chair, and the IAC 
chair in consultation with the Department of Intercollegiate Athletics. 
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Contact between Department of Athletics Staff and SDSU Faculty 
(approved 10/27/2009) 

Contact between members of the Department of Intercollegiate Athletics and SDSU faculty on 
issues specific to academic progress of student athletes is limited to the Student-Athlete 
Academic Support Services staff, NCAA compliance staff, and the Faculty Athletics 
Representative and the respective faculty member(s). This policy does not, however, prevent 
members of the Department from interacting with faculty members on issues unrelated to 
student-athlete academic progress. 
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IAC Student-Athlete Transfer Appeals Committee Process 
(approved 10/20/2010) 

1.0 The Assistant Athletic Director of Compliance notifies a student-athlete of the 
Department of Intercollegiate Athletics decision to deny the individual’s request for 
permission to contact another university about transferring to that university or that 
the Department had denied the one-time transfer release. 

2.0 The student-athlete shall be informed that he/she can appeal the decision by 
contacting the Faculty Athletics Representative (FAR) within 14 calendar days. The 
student-athletic shall also be informed that if he/she wants to appeal the decision of 
the Department of Intercollegiate Athletics, a three-person committee, chosen from 
faculty members of the IAC, will hear the appeal. 

3.0 The Assistant Athletic Director of Compliance shall notify the FAR of all student- 
athlete denial decisions. 

4.0 If the FAR receives written notification from the student-athlete requesting an appeal, 
he/she shall create an ad hoc committee of three IAC faculty members to hear the 
appeal. 

5.0 The FAR shall inform the student-athlete and the committee of the time and location 
of the hearing and the procedures that will be followed. The student-athlete shall be 
notified that he/she must make a good-faith effort to appear at the hearing, but if the 
student-athletic is unable to attend, he/she may appear electronically or to only 
submit written information to the committee. 

6.0 The FAR shall notify the student-athlete and the committee that the student-athlete 
must be provided with written results of the appeals committee’s decision, which 
shall be 15 business days of the FAR’s receipt of the student-athlete’s written 
request for a hearing. 

7.0 The appeals committee shall select a chair who will run the appeals meetings. 

8.0 At the appeals meeting, the 

8.1 

8.2 

Without the presence of any representatives from the Department of 
Intercollegiate Athletics, the student-athlete shall present his/her case to the 
appeals committee. The student-athlete may invite a witness(es) to support 
their case. 

Without the presence of the student-athlete or his/her witness(es), a 
representative from the Department of Intercollegiate Athletics 
representative(s) shall present its case to the appeals committee. 

9.0 

10.0 

Prior to rendering a decision, the appeals committee can request additional 
information from either party. 

The appeals committee shall provide written results of its decision to the student- 
athlete, The Director of Intercollegiate Athletics, Assistant Athletic Director of 
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Compliance, student-athlete’s head coach, FAR, and members of the appeals 
committee. 

11.0 If the student-athlete has not been sent a response to his/her written request for a 
hearing within the 15-business day period, the Assistant Athletic Director of 
Compliance shall provide written permission to the student-athlete to contact another 
university or for a one-time transfer release. This also applies if the student-athlete is 
not notified of the appeals committee’s decision within 15 business days of the FAR’s 
receipt of the student-athlete’s request. 

12.0 Decisions by the appeals committee are final. 



ATHLETICS COUNCIL 

Functions: 

1. Acts in an advisory capacity to the Director of Intercollegiate Athletics in all matters affecting 
intercollegiate athletics. 

2. Makes recommendations to the President on matters pertaining to intercollegiate athletics. 

Composition and Tenure: 

1. Nine faculty (4-5 men, 4-5 women), with three-year terms. (F) 
2. One graduate student and three undergraduate students, including two women, with one-year terms. 

(G-U) 
3. Four alumni (two men, two women), with three-year terms. (Alumna/Alumnus) 
4. Faculty Athletics Representative; Executive Director, Alumni Relations; Associate Dean, University 

College; Director, Intercollegiate Athletics; Senior Associate Athletics Director; Vice President 
Business Affairs, and the President.(X) 

The Chair is the Faculty Athletics Representative. 

Responsible to: The President 

Council Membership: 

Casavant, Ken (X) 
McCracken, Vicki (X) (F) Pro tem 

Committee Chair - Faculty Athletics Representative 

Bernardo, Dan (F) 2014 
Claussen, Cathryn (F) 2014 
Clayton, Cornell 2015 
Haselbach, Liv 2016 
James, Larry 2014 
Kirk, Maxwell 2015 
Rodriguez-Vivaldi, Ana Maria 2016 
Sanchez-Lanier, Mary (F)     2014 

Brenden Chandler (U) 2014 
Kevin Massimino (U) 2014 
Bayli Ziegler (U) 2014 

Melanie Thornton (0) 2014 

Kromm, Rhonda (Alumna)      2015 
MacCulloch, Stephanie (Alumna) 2016 
Oliver, Joseph (Alumni) 2014 
Willcox, Doug (Alumni) 2016 

# Floyd, Elson S. (X) 
# Mops, Bill (X) 
# McCoy, Anne (X) 
# Patterson, Roger (X) 
# Pavish, Tim (X) 
# Poch, Susan (X) 

President 
Director, Intercollegiate Athletics 
Senior Associate Athletics Director 
Vice President, Business Affairs 
Executive Director, Alumni Relations 
Associate Dean, University College 



Presidential Committees 

Members of the President’s Committees are appointed by the President from the faculty, 
administrative and professional personnel, classified staff, students, or others. The President, by 
authority granted to him by the Board of Regents, has final di scretion in determining the number 
and the composition of these committees and in accepting, modifying, or rejecting committee 
recommendations. Certain committees, where appropriate, are assigned administrative functions. 
Committees are responsible to the President, either directly or through other general 
administrative officers of the institution. 

Nominations for membership are submitted to the President from the Faculty Senate Committee 
on Committees, administrative and professional personnel, the staff, for many, but not all, of the 
President’s Standing Committees. 

Student representatives are nominated by the Graduate and Professional Student Association and 
the Associated Students of Washington State University. Alumni serve on committees in which 
there is an appropriate interest, and these nominations are made by the Board of Directors of the 
Alumni Association. The official year for appointments on Presidential Committees is August 16 
through August 15 of the following year. Terms of members are staggered as indicated. The 
membership of some committees is subject to annual review. A member of the faculty, 
administrative and professional personnel, or staff who is granted leave of absence usually is 
replaced by another person to serve the remainder of the unexpired term if the length of absence 
is to be at least a year or if the committee chair requests a replacement. Regional campus 
representatives are included on committees where appropriate. 

Chairs of all the President’s Committees, other than those designated ex officio or as being 
appointed by the President, are elected annually in the spring semester by the committee from 
among those whose terms continue throughout the following year, unless exceptions are noted in 
the committee description. Results are reported to the President’s Office on or before 
Commencement Day. When a chair leaves the campus or is absent for an extended length of 
time, interim leadership of the committee is established promptly by special election at a meeting 

of the committee. 



Fl’om: 

Sent: 

To: 

Subject: 

Genevia Fulbright <ggf@mone~vful.com> 

Tuesday, February 18, 2014 3:23 PM 

Genevia Fulbright <ggt~:mone~bl.com> 

Direct Link to Interview Bom’droom Diversity Benefi~Ls 

Hi Chuck, 

I spoke about avoiding Group Think and gave NACD a plug. 

Here is the link to the radio interview... 

http://www.b~gta~kradi~.c~m/~hear~fthece~/2~4/~2/~8/h~w..b~ardr~m..diversity.benefi~s 

Sincerely, 

Genevia 

Phone: (919)544-0398 ext 22 

Direct Dial Office: (919) 354-0369 

Fax: (919)544-5994 or Fax: (919)544-8719 

ggf~_.moneyful.com 
Notice: This electronic commumcat~on may contain iN2~rmation of a confidential or privileged nature and is intended to be viewed only by the intended recipient It’you receive this email in 
error, please delete it and notify my office by email at gg[~O)rnone’i[’uLcorn Warning: Any unauthorized interception of this electronic communication is a violation of 18 USC 2510, et seq, 
The Electronic Communications Privacy Act, which carries penalties of up to 5 years imprisonment, criminal fines, and possible civil liability. 



From: 

Sent: 

To: 

Subject: 

HLS Alumni Relations--~alumnirelafions@law.harvaM.edn> 

Wednesday, Febrnary 19, 2014 11:06 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

It’s otticiaJ: HLS Alumni on LinkedIn! 

Join Harvard Law School Alumni = the new 
(and only official,) HLS alumni group on LinkedXn® 

You’ll have an immediate and ongoing opportunity to reconnect with 

classmates and network with other HLS alumni. You can start 
discussions, see alumni news and highlights, and find or share 

employment opportunities. 

faculty, so posts, discussions and connections will be secure. 

If you’re not on Linked~n(~ yet, register h~. 
(Th~ ~ no ~h~rg~ ~o~ ~ bo~i~ m~mb~r~hip.) 

Questions7 Contact us at alumnirelations@law.harvard.edu. 

p eas yo u~ pfiv Pie ~ s e e o u~ p~iv~cvNe]e me n tfo~ m orei n fo~m~lion!~yo u no!o n get 

Ne ~o~e s p on de n ~eo f tNs~i n~ ~m m H a~ a~ p iea se foiiowtNsu n sub soft b e i in, to m a nag 

~i u mni Redo ~d sat am~ h arva~ ed u All o t he r in q u!ries sh o u!d bed!rect ed~ o th e H ES A!umn! 
~fice a lu m re~@[aw hap#~rd edu o 6 ]]~95~ ~ 



Fl’om: 

Sent: 

To: 

Subject: 

Solomon, Jason <~Jason.Solomon@alston.com> 

Thursday, February 20, 2014 10:18 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Jolmson, Michael <Michael.Johnson@alston.com> 

Possible expert engagement 

Lissa - I am a partner at Alston & Bird and was given your name by Matt McGuire and Frank Hirsch, as well as a fe~v other folks. I have a client which, along with several other similarly 
situated banks, may be in need of expert services (either consultative or perhaps as a testifying expert) relating to a large settlement of RMBS-related claims. We ~vould like to discuss this 
engagement with you to see if it might be something you would be interested in pursuing. If you have some free time tomon-ow, we would love to chat. Please let me kno~v. 

Best, 
Jason Solomon 
Alston & Bird LLP 
704-444-1295 
j ason.solomon@als ton. corn 

NOTICF.: ’]’his e-mail message and all attachments may contain legally privileged and confidential information intended solely [’or the use o17 the addressee If you are not the intended 
recipient, you are hereby notified that you may not read, copy, distribute or otherwise use this message or its attachments If you have received this message in error, please noti~ the 
sender by email and delete all copies of the message immediately 



FROM: 

DATE: 

RE: 

ACC Council of Presidents, Athletics Directors & Faculty Athletics 

Represematives 

John D. Swofford, Comnnssmne, 

February 21, 2014 

D~ ~s~c Dialogue on NCAA (mvernance Restructuring 

Fdlo vma the Division I Governance Form-n, held January 16 and 17 in San Diego, Cali%rniao 
A " ~ 12, 12o ~he Group of Five { .(.C, Big Te~i. Big Pac .. SEC) commissioners have continued to work 

on the Division ~ governance restructuring effort. 

The restructuri~ag effort continues to focus on advancing the objectives communicaed within the 
~Vision Document" (Attachmem 1), which has previously been e~dorsed by each. of the Five 
coni/erences. As communicated in this Vision, we cominue to believe: in the importance of 
associating restmcturir~g with efforts to enhance our relationships with student-ahletes and to 
ensure a governance process relevant ii,r fl~e 21st century. 

We have continued dialogue with our colleagues fl’om the remaining lqve Football Bowl 
Subdivisiola (FBS) con.{?erences, Football Championship Subdivision (FCS) conli~rences 
Division I confe~ences not competing i~a fhe sport of tbotbalIo This diaIogue has i~cluded efi~brt:s 
to identi~, differm~.ces in views grad questions relaed to the positions identified within the Gro~p 
of Five Vision document. 

These differences and questions have been consolidated within a. document (Attachmertt 2), 
which provides a comparison of positions communicated by the different conference groupings 
and a "Green, Yellow. Red" anatvsis of these positions fi’om the Group of Five perspective, The 
cha:rt indicates consensus support to provide the Group of Five with autonomous decision- 
ma.ki~.g authority on certain topics, some o.f which have been specified within the Vision 
Document, floweret, there is not alignment throughout Division [ to su:pport the Group of Five 
recommended approach to shared governance, ln. addition, the Group of Five conferences 
contin.ue to seek a super-majority positio~.~, on determining Bowl Subdivision Football matters, 
which has produced disagreement with the remaining FBS conferences, 

items %r resolution in the coming mor~ths will ii~clude defining amonomous decision>making 
authority sought by the Group of Five conferences, and seeking to establish the majority voting 
position for the Group of Five conferences on. shared governance topics. The chart i r~ Attachment 
3 compares current representatior~ within the Division I gox emanc~" ’ -", structure io ideas ibr a new 
representaion model, which will provide the Group of Five at least a majority voting position on 
key NCAA governance bodies. 



The NCAA Division I Board of Directors Governance Steering Committee has identified a small 
group of conference commissioners and the athletics directors’ national leadership, to continue 
the work on identifying solutions for the Board’s consideration~ This "New York City Group," 
named for its first meeting location, is an important opportunity to identi~., mutually acceptable 
outcomes. We believe its work will be helplitl to the [)ivision I Board of Directors. The NYC 
Group meets on February 26, and we will update you following that meeting to report o~ el’forts 
to reconcile the existing differences in our view for the NCAA’s future. 

If we are unable to achieve progress on reconciling the differences, the Group of Five 
conferences will need to make importm~t decisio~as related to the NCAA and overall Division i 
governance, if we do not [~lfill our stated goals, is it then time t’or the Group of Five to: 

Accept an NCAA structure, which maintains Division I without pro,~’iding the Group 
of Five conferences clear decision~making autonomy, majority inflt~ence on shared 
governance items, s~uper~majority position on Football Bowl Subdivision issues, and 
the needed ability ~o {’ultill flae vision of supporting stttdent-athletes? 

OR 

Introduce a~ updated model, which establishes a new and separate governmace 
Division within the NC~Ma, for the Group of Five Co~ferences while maimaining a 
unified competitive structure? 

Thank you tbr your continued support mad thoughts as these very important discussions continue. 
I look tbrward to seei~ag you. on March 7. 

J1)S:cd 



Restructuring To A Vision For Co~lege Athletics in The 21~t Centur’f 
Establishir~g A New Rela~onship Wi~h Student-Athletes 

Restructuring must connect to the fulfillment of a vision for college athletics that meets 21~ century challenges, 

while attending to the needs and expectations of student-athletes in the modern era, 

Pursuit of a Iong4erm governance solution must be based upon a clear set of identifiable objectives, which 

preserve Division I without constraining the ability of the Five Conferences (ACC, Big Ten, Big Z2, Pac-$2, SEC) to 

serve the needs of student-athletes. 

The following approaches will be maintained for all Division I conferences: 

1. Maintain current Division I membership under the "Big Tent" model 

2. Access to NCAA Basketball Championships pa~dcipation 

3, Distribution of NCAA revenue through the existing model 

The objectives are intended to establish the connection between restructuring and the desire to meet the 

unique challenges faced by the Five Conferences, which include: maintaining diversity of membership within 
Division I, meeting needs of student-athletes based on available resources~ establishing a credible and effective 

enforcement program, focusing on educatlona! outcomes and restoring the public trust. 

The objectives will include: 

Legislative autonomy for the Five Conferences to: 

a. Define the full grant-in-aid as meeting a student-athlete’s cost of attendance 

b. Provide a lifetime opportunity to fund the undergraduate education of current and former student-- 

athletes 

Enhance benefits provided to student-atNetes for the purpose of supporting their needs based on 

available resources rather than competitive equity 

d, Meet the health and safety needs for student-athletes 

e. Create "athletic dead periods" for student-athletes to access opportunities outside of intercollegiate 

athletics 

f. Provide comprehensive support for academica!]y at-risk student-athletes 

g, Redefine rules governing agents and advisors to assist student-athletes with career planning 

h. Personnel limits 

Continued shared governance within Division t (excluding football), with voting majority for the Five 

Conferences, on: 

a, Recruiting 

b, Academic standards and performance expectations 

c. Team scholarshiplimits 

d, Playing seasons 

the     sport     of    Football,    the     Ten     Conferences    comprising    the 
Bowl Subdivision will have legislative autonomy over rules governing specified football issues, with the Five 

Conferences exercising a two-thirds voting majority on football legislation. 

Legislative autonomy for the Five Conferences to establish a relevant enforcement program 

Revised November 20, 2013 



FBS Five 



cBS Five 



FCS and Division 





FBS Five 



FBS Five 

FCS and Divisio!~ t 



Note:: Currentl~,~, averride ~etition:s tri~er -3 ~eview by ~h:e 

Division i Boa~’d of Directors and/or a ’~one i~stitution, One vote" 

review of the overric~den !e~islation, 



"Shared Governance" Isstms 

100% 



Frolil: 

Sent: 

To: 

Subject: 

Attach: 

Haith, Tracey <thaith@theacc.olg> 

Monday, February 24, 2014 11:29 AM 

Caxolyn Ca]laban (cmc@virgirfia.edu); Elaine Wise (elaine.wise@louis~ille.edu); Janie Hodge (hodge@clem~n.edu); Larry Killough 

(larry@vt.edu); Broome, ][,issa L <lbroome@email.unc.edu>; Martha Puta~l~ PhD (putallaz@duke.edu); Ma~in P. Dawkins 

(mdawkins@miami.edu); Michael J. Wasylenko (mjwasyle@~r.edu); Nicholas Hadley (Hadley@umd.edu); Peanela 

Perrewe’ (pperrewe@cob.fsu.edu); Patricia Bellia (pbellia@nd.edu); Richard D Carnfichael (ceamicha@~u.edu); Robe(t Taggart Jr. 

(mbert.taggart@bc.edu); Sam Peadue (sam paxdue@ncsu.edu); Sue Ann Allen (sue.bidstrulo@chbe.gatech.edu); Susan Albrecht 

(saa01@pitt.edu); Blake James (bjeanes@mimni.edu); Brad Bates (brad.bates@bc.edu); Craig Littlepage (ckl9e@virginia.edu); Dan 

Radakovich (drad@clemson.edu); Daryl J. Gross (djgross@syr.edu); Debbie Yow (d yow@ncsu.edu); Jack Swarbrick 
(sweabrick. l@nd.edu); Kevin Anderson (kevina@umd.edu); Kevin White (kwhite@duaa.duke.edu); Curafingham, Bubba 

<bubbac@email.unc.edu;,; Mike BoNnski (mbob@gatech.edu); Ron Wellman (wellmanr@wfu.edu); Stan Wilcox (smlcox2@fsu.edu); 

Steve Pederson (spederson@athletics.pitt.edu); Tom Jurich (tom@gocards.com); Whit Babcock (wbabcock(@vt.edu); Barbara Kennedy-- 

Dixon (kbarbar@clemson.edu); Barbara Walker (walkerbg@wfu.edu); Miller, Beth <bethmiller@tmc.edu~; Clnistine Krellwilz 
(Christine@gocards.com); Donna Sea~fI (dsan[~athletics.pitt.edu); Jaclyn Jacki Silar (isilar@duaa.duke.edu); Jane Miller 

(jm2y@irginia.edu); Jennit~r StraMey (j.strawley@mieani.edu); Jody Mooradian (mooradjo@bc.edu); Lori Ebihara (lebihara@umd.edu); 

Michelle Lee (michellelee@ncsu.edu); Missy Conboy (contx~y. l@nd.edu); Renee M. Baumgartner (rmbaumga@syr.edu); Sharon 

McCloskey (smcclosk@vt.edu); Theresa Wenzel (twenzel@athletics.gatech.edu); Vanessa Fuchs @fuch@admin.fsu.edu) 

Swofford, John <jswofford@theacc.org>; Hostetter, Brad <bhostetter@theacc.org>; Elliotk Jeff--~jelliott@theacc.org>; Pierce, Kris 

<kpierce@theacc.org>; Burgemeister, Matt--~mburgemeister@theacc.org >; Brown, Shamaree <sbrown@theacc.org>; Giardina, Mary" 

<mgiea~tina@theacc.org> 
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Sent on Behalf of Brad IIostetter 

Attached are the materials for the FAR, AD, SWA meeting from 8:30 10:00 a.m. on March 7th. The primaQ" purpose of our time together will be to finalize positions 

on pending legislation ea~d the transfer recommendations in front of the Leadership Council. Please note that Supplement No. 2 is a Inemo that was sent to AD’s 

seeking input to be provided to conference offices by February 25th. If you do have feedback by this date, please tbrward to me but know that we will engage in 

additional discussion, as necessa~~, at our meeting on the 7th. 

’][’he agenda and supplemental material for the joint meeting ruth the CEO’s roll be available at the meeting site. Finally, you will receive a cover memo, itinera .iN and 

parking tresses for the meeting (can only be used the morning of the meeting) via Federal Express this week from my office. CEO’s and FAR’s will have packages sent 

directly to them, while the SWA’s and AD’s package will be sent together to the attention of the AD. 

Brad 



Atlantic Coast Conference 
Faculty Athletics Representatives, Athletics Directors, Senior Woman Administrators 

Joint Meeting 

MEETING ROOM 3 
GREENSBORO COLISEUM COMPLEX 

GREENSBORO, NORTH CAROLINA 

March 7, 2014 

1. Welcome. (Dr. Sam Pardue) 

2. NCAA Legislative Proposals. [Supplement No. 1] (All) 

a. Proposal 2013-17 

b. Proposal 2013-19 

c. Proposal 2013-20 

d. Proposal 2013-31-A and 2013-31-B 

3. Leadership Council Transfer Subcommittee [Supplement No. 2] (All.) 

4. Discussion on Early Recruiting [Supplement No. 3] (All) 

5. Other business. 

6. Adjournment. 
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NCAA PROPOSAL No. 
2013-17--ATHLETIC S 
PERSONNEL--CONDUCT 

OF ATHLETICS 

PERSONNEL--FIRST AID, 
CPR AND AED 

CERTIFICATION 

Source: NCAA Division I 
Championships/Sports 
Management Cabinet 
(Committee on Competitive 
Safeguards and Medical 
Aspects of Sports) 

Effective Date: August 1, 
2014 

To specify that each head 
coach and any other coach 
(including a strength and 
conditioning coach) who is 
employed full-time by the 
institution shall maintain 
current certification in first 
aid, cardiopulmonary 
resuscitation (CPR) and 
automatic external 
defibrillator (AED) use. 

The NCAA Principle of Student-Athlete Well- 
Being states it is the responsibility of each 
member institution m protect the health of, and 
provide a safe environment for, each of its 
student-athletes. The cardiac sudden death rate in 
NCAA student-athletes is one in 40,000; 
however, three in ever?’ 1,000 student-athletes 
may have an underlying heart condition. The 
typical emergency response time is eight to 10 
minutes, and survival rates decrease 10 percent 
every minute. First aid, CPR, and AED training 
is paramount for rendering first response 
emergency care. This certification requirement is 
intended to provide initial care until more skilled 
responders arrive to an emergency situation and 
is not intended to replace appropriate medical 
care and coverage. Mandatory CPR certification 
of coaches for every practice, conditioning 
session, and event is the key preliminary step 
toward activating medical care response for 
student-athletes. The growth of practice 
opportunities that include year-round exposures 
and extensive out-of-season sessions has greatly 
increased the likelihood that coaches will be the 
first to respond to a collapsed student-athlete. 

ACC Position in December 2013 - 
Support (11-4; UL Supports) 

Schools in Support: CU, DU, FSU, GT, 
UM, UNC, NCSU, UP, UVA, VT, WF 

¯ Schools in Opposition: BC, IMD, ND, SU 

Legislative Council: 
. Defeated an amendment to specify that an 
institutional staff member with current 
certification must be present at a physical 
countable athletically related activity. 
o Defeated an amendment to establish a 14- 
day grace period for certification and require 
that an institutional staff member with current 
certification be present at a physical 
countable athletically related activity during 
the grace period. 

Most institutions question if the manual is the 
best place for this recommendation. 

Recruiting Cabinet- Recommends Approval 



NCAA PROPOSAL No. 
2013-19--PLAYING AND 
PRACTICE SEASONS-- 
FOOTBALL--PRESEASON 
PRACTICE AFTER FIVE- 
DAY ACCLIMATIZATION 
PERIOD--THREE HOURS 
OF RECOVERY TIME 
BETWEEN ANY SESSIONS 

Source: NCAA Division I 
Championships/Sports 
Management Cabinet 
(Committee on Competitive 
Safeguards and Medical 
Aspects of Sports) 

Effective Date: Immediate 

In football, to require at least 

three continuous hours of 
recovery time for student- 

athletes between any 
sessions (e.g., practices, 

walk-throughs) occurring 

during the preseason practice 

period and after the five-day 
acclimatization period. 

The NCAA Principle of Student-Athlete Well- 
Being states it is the responsibility of each 
member institution to protect the health of, and 
provide a safe environment for, each of its 
student-athletes. Although deaths from football 
drills have been reduced, risk exists and is 
greatest throughout the preseason period, not just 
during the first five days. Research supports heat 
acclimatization extending over a 14-day period. 
Therefore, risk extends beyond the five days, 
with additive effects of the environment, physical 
activity and equipment playing a role. The three- 
hour recovery period is important to allow 
student-athletes to dissipate and reduce body 
heat, eat food for energy, rehydrate and to 
prepare the body, both mentally and physically, 
for the next session. The opinion of sports 
medicine and sports science research experts is 
that three hours generally provides adequate 
recovery time to achieve the goals of recover3, 
between practice sessions. Reducing this 
recovery time increases risk of negative effects 
associated with inadequate recoveu. 
Dehydration has been shown to influence player 
safety as well as decrease exercise performance. 
Participation in strenuous activities while 
incurring environmental stress with additional 
equipment and/or clothing has also been proven 
to increase the risk of Exertional Heat Illness 
(EHI) occurrence in football. 

ACC Position in December 2013- Oppose 
(3-12; UL Supports) 

Schools in Support: CU, VT, WF 

Schools in Opposition: BC, DU, FSU, 

GT, MD, UM, UNC, NCSU, ND, UP, SU, 
UVA 

Legislative Council: 
. Defeated an amendment to specify that 
meetings and fihn review may occur during 
recovery time. 

Most institutions that were opposed in 

December were in favor of the amendment 
that was defeated by Legislative Council. 

Football Issues Committee - Recommends 
Approval 



NCAA PROPOSAL No. 
2013-2ff--CI-UkMPIONSHIPS 
AND POSTSEASON 

FOOTBALL--ELIGIBILITY 
FOR CHAMPIONSHIPS-- 

STUDENT-ATHLETE 

ELIGIBILITY-- 
INELIGIBILITY FOR USE 

OF BANNED DRUGS-- 

DURATION OF 

INELIGIBILITY--STREET 
DRUGS 

Source: NCAA Division I 
Championships/Competition 

Cabinet (Committee on 
Competitive Safeguards and 

Medical Aspects of Sports) 

Effective Date: August 1, 
2014; for tests occurring on or 
after August 1, 2014 

To specify that a student- 
athlete who, as a result of a 
drug test administered by the 
NCAA, is found to have 
used a substance in the 
banned drug class "street 
drugs" (in accordance with 
the testing methods 
authorized by the iExecutive 
Committee) shall be charged 
with the loss of competition 
during a minimum of 50 
percent of a season in all 
sports (at least the first 50 
percent of all contests or 
dates of competition in the 
season following the positive 
test). 

h~ December 2010, the NCAA Committee on 
Competitive Safeguards and Medical Aspects of 
Sports (CSMAS) held a special Marijuana 
Summit to examine aspects of the NCAA 
marijuana policy, including medical marijuana 
and the penalty for a positive drug test. The 
committee recommended a reduction in the 
penalty for a marijuana positive drug test, as 
marijuana is not a performance enhancer, and not 
considered "cheating" in the same way as 
performance enhancing drugs. In addition, with a 
lesser sanction, there is more of an opportunity 
for member institutions to intervene and assist 
their student-athletes to correct the behavior. 
Requiring a student-athlete to be withheld from 
50 percent of the next season of competition in 
all sports after testing positive for a street drug 
remains one of the most severe standards of any 
sports-governing body, and will continue to be 
perceived as a serious penalty. Reducing the 
sanction provides the student-athlete the 
opportunity to remain in the program and 
participate in campus intervention (e.g., 
education, counseling and/or treatment) to 
correct behavior and then return to competition. 

ACC Position in December 2013- Oppose 
(4-11; UL Opposes) 

Schools in Support: UM, UNC, ND, WF 

Schools in Opposition: BC, CU, DU, 

FSU, GT, MD, NCSU, UP, SU, UVA, VT 

Most institutions are in opposition because of 

the message that is sent by decreasing 

penalty 

ACC SAAC - Unanimously Oppose 



NCAA PROPOSAL No. 
2013-31-A--AWARDS, 
BENEFITS AND 
EXPENSES--MEALS 
INCIDENTAL TO 

PRACTICE ACTIVITIES 

AND NONCOMPETITIVE 
EVENTS AND SNACKS AT 
ANY TIME 

Source: NCAA Division I 
Legislative Council 

Effective Date: August 1, 
2014 

NCAA PROPOSAL No. 

2013-31-B--AWARDS, 
BENEFITS AND 

EXPENSES--MEALS 
INCIDENTAL TO 

PARTICIPATION AND 

SNACKS AT ANY TIME 

Source: NCAA Division I 
Legislative Council 

Effective Date: August 1, 
2014 

To specify that an institution 
may provide meals to 
student-athletes incidental to 
practice activities during the 
playing season and while a 
student-athlete is 
representing the institution 
in noncompetitive events 
(e.g., student-athlete 
advisoR committee meeting, 
media appearances); further 

This proposal permits an institution to provide 
meals to all student-athletes (scholarship and 
non-scholarship) at its discretion in conjunction 
with practice activities during the playing season 
and noncompetitive events. In addition, the 
proposal will allow institutions to provide snacks 
to student-athletes at their discretion. Such 
measures will help ensure that all student- 
athletes’ nutritional needs are met incidental to 
practice and other activities. It is not permissible 
to provide cash in lieu of the incidental meals 

to specify, that an institution 
may provide snacks to 
student-athletes at any time. 

To specify that an institution 
may provide meals to 
student-athletes at any time 
as a benefit incidental to 
participation; further, to 
specify that an institution 
may provide snacks to 
student-athletes at any time. 

and discretional snacks. 

This proposal permits an institution to provide 
meals to all student-athletes (scholarship and 
non-scholarship) at any time as a benefit 
incidental to participation. In addition, the 
proposal will allow institutions to provide snacks 
to student-athletes at their discretion. Such 
measures will help ensure that all student- 
athletes’ nutritional needs are met incidental to 
practice and other activities. It is not permissible 
to provide cash in lieu of the incidental meals 
and discretionmT snacks. 

ACC Position in December 2013 - 
Support (10-3; UL Supports) 

¯ Schools in Support: BC, CU, IDU, GT, 
MD, UM, NCSU, SU, UVA, VT 

¯ Schools in Opposition: FSU, UNC, WF 

¯ Schools Abstaining: ND, UP 

Points to Consider: 
. Meals may NOT be provided outside of the 
playing season. 
. Not intended to replace regular meals, 
which are covered by full grant-in-aid. 

UVA, UM, CU, NCSU prefer B over A 

ACC SAAC - Unanimously Support 
ACC Position in December 2013 - 
Support (7-6; UL Supports) 

° Schools in Support: CU, DU, MD, UM, 

NCSU, SU, UVA 

¯ Schools in Opposition: BC, IFSU, GT, 

UNC, VT, WF 

° Schools Abstaining: ND, UP 

Points to Consider: 
o Meals may be provided outside of the 
playing season at the institution’s discretion. 
o Not intended to replace regular meals, 
which are covered by full grant-in-aid. 

UVA, UM, CU, NCSU prefer B over A 

ACC SAAC - Unanimously Support 
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VIA ELECTRONIC MAIL 

MEMORANDUM 

Februaxy 19, 2014 

TO: NCAA Division I Directors of Athletics. 

FROM: Amy Huchthausen, Commissioner, America East Conference. 
Chair, NCAA Division I Leadership Council Transfer Issues Subcommittee. 

SUBJECT: Undergraduate Transfer Recommendation - Please Provide Feedback To Your Conference 
Office By February 25. 

In recognition of the role the director of athletics serves in helping keep his or her institution informed of 
legislation-related issues, I am writing to make sure you axe a~vare of the NCAA Division I Leadership 
Council Transfer Issues Subcommittee’s recommendation related to undergraduate transfers, ~vhich was 
developed following a year-long examination of the issue. The recommendation, which was initially 
presented in concept to the NCAA Division I Leadership Council in October 2013 and reviewed in 
JaJauaxy 2014, is expected to be acted on during the Leadership Council’s April meeting. I ask you to 
please ~vork with your campus, including your baseball, men’s basketball, women’s basketball, football and 
men’s ice hockey coaches and your athletics compliance office to discuss the recommendation and share 
your institution’s position ~vith your conference office by Tuesday, February 25. 

During its Januaxy meeting, the Leadership Council asked tbr additional membership feedback on a 
recommendation from the subcommittee that would, if supported, change the way relief for undergraduate 
traJasfer waiver requests for student-athletes who are not eligible to use the one-time transfer exception is 
considered. The Division I Collegiate Commissioners Association Compliance Administrators (CCACA) 
is collecting feedback to share with the subcommittee and the Leadership Council and, on February" 17, the 
coaches associations for baseball, men’s basketball, women’s basketball, football and men’s ice hockey 
were provided a summary of the recommendation to share with their NCAA Division I coaches and were 
asked to encourage the coaches to talk with you and your compliance office to help develop your 
institution’s position on the recommendation. The CCACA is aware of this outreach effort, and your 
campus’s feedback will help ensure the CCACA is able to provide comprehensive feedback before the 
Leadership Council’s April meeting. 

To help prepare you for the conversation, here is a summary of the subcommittee’s recommendation for 
undergraduate transfer student-athletes: 

¯ Immediate eligibility no longer provided as relief for an5’ reason for undergraduate transfer 



student-athletes who are not eligible to use the one-time transfer exception. 
Instead, a one-year extension of the five-year clock may be granted to the student-athlete based on 
mitigating circumstances, providing the student-athlete needs a sixth year of eligibility to 
complete four seasons of competition. 
Mitigating circumstances would continue to be evaluated under the NCAA Division I Legislative 
Council Subcommittee for Legislative Reliet~s waiver policies and guidelines. 
This policy change would be effective immediately for tra_nsfer student-athletes who enroll during 
the 2014-15 academic year. 

For additional information about the recommendation, including the Leadership Council’s comment on the 
effective date, an excerpt from the report of the Leadership Council’s Janum)7 16 meeting is available 
here. 

During your campus’s conversation, please discuss whether you support the current approach, which 
provides student-athletes an opportunity to receive a waiver that grants immediate eligibility, or support 
the subcommittee’s recommendation, which would not permit a waiver to grant immediate eligibility but 
would permit a waiver allowing a sixth year of eligibility to complete four seasons of competition. 

Thank you for your engagement in this important issue. If you have questions about any of this 

reformation, please contact Kris Richardson (krichardson@ncaa.org), one of the subcommittee’s staff 

liaisons. 

cc: Division I Collegiate Commissioners Association Compliance Administrators. 

AH:br 



EXCERPT FROM THE REPORT OF THE 
NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

DIVISION I LEADERSHIP COUNCIL 
JANUARY 16, 2014, MEETING 

Report from the NCAA Division I Leadership Council Transfer Issues Subcommittee. The 
Council considered two recommendations from the Leadership Council Transfer Issues 
Subcommittee regarding options for relief for transfer waiver requests for student-athletes who are 
not eligible to use the one-time transfer exception. The Transfer Issues Subcommittee recommended 
that the NCAA Division I Leadership Council for~vard the following recommendations to the NCAA 
Division I Board of Directors for approval: 

Undergraduate Student-Athlete Transfer Waiver Requests. That NCAA Division I 
Legislative Council Subcommittee on Legislative Relief (SLR) policies be amended to 
specify that immediate eligibility no longer be provided as relief for any reason for student- 
athletes who are not eligible to use the one-time transfer exception. Instead, the SLR would 
be granted limited authority from the NCAA Division I Student-Athlete Reinstatement 
Committee (SAR), as amended in its policies, to grant a one-year extension of the five-year 
clock for mitigating circumstances. Any mitigation would continue to be evaluated under 
SLR waiver policies and guidelines. This policy change would be effective immediately for 
transfer student-athletes who enroll during the 2014-15 academic year. 

LEADERSHIP COUNCIL ACTION: The Council’s vote to approve the 
recommendation failed. (For 12, Against 13, Abstain 1 - Six not voting.) 

The Council expressed support for the subcommittee’s position regarding undergraduate 
transfer waivers; however, due to the timing of the Council’s receipt of the recommendation, 
it requested additional membership feedback prior to the April Leadership Council meeting. 
The Council asked that the recommendation be placed on the agenda for the April 2014 
Leadership Council meeting as an action item to be effective for those undergraduate transfer 
students who enroll during the 2015-16 academic year. 

Graduate Student Transfer Waiver Requests. That SLR policies be amended to specify 
that immediate eligibility no longer be provided as waiver relief for any reason in 
circumstances in which NCAA Bylaw 14.1.8.1 (One-Time Transfer Exception for Graduate 
Students) is not satisfied. Instead, the SLR would be granted limited authority from SAR, as 
amended in its policies, to grant a one-year extension of the five-year clock as relief for 
mitigating circumstances. Any mitigation would continue to be evaluated under SLR waiver 
policies and guidelines. Graduate students in these sports who transfer may continue to apply 
the provisions of Bylaw 14.1.8.1 (One-Time Transfer Exception for Graduate Students) and 
be immediately eligible upon transfer if the legislated conditions are satisfied. 

The Leadership Council agreed that the issue of graduate student transfers requires a broader 
membership review of the applicable legislation and should be considered by the appropriate 
body in the new Division I governance structure. 
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SPORTS 

Committing 
Grade 

to Play for a College, Then Starting 9th 

By NATHANIEL POPPER JAN. 26.2014 

SANFORD, iFla.-Before Haley Berg was done with middle school, she had the 

numbers for 16 college soccer coaches programmed into the iPhone she protected 

with a Justin Bieber case. 

She was all of 14, but Iitales, as her friends call her, was alrea@ weighing 

offers to attend the University of Colorado, Texas A&M and the University of 

Texas, f?ee of charge. 

Haley is not a once-in-a-generation talent like LeBron James. She just 

happens to be a very good soccer player, and that is now valu.able enou.gh to set off 

a frenzy among college coaches, even when --or especially when -the athlete in 

question has not attended a day of high school. For t--Ialey, the process ended last 

summer, a few weeks before ninth grade began, when she called the coach at Texas 

to accept her offer of a scholarship four years later. 

’NVhen I started in seventh grade, I didn’t think they would talk to me that 

early,’~ .Haley, now 15, said after a tournament late last month in Central Florida, 

where Texas coaches showed up to watch her juke past defenders, blond ponytail 

bouncing behind. 

"Even the coaches told me, ’Wow, we’re recruiting an eighth grader,’ " she 

said. 

In today’s sports world, students are offered full scholarships before they have 

taken their first College Boards, or even the Prelimina~T SAT exams. Coaches at 

colleges large and small flock to watch 13- and 14-year-old girls who they hope will 

http:/iww’w’.nytimes.comi2014/01/2Tsportsicommitting~to~play-for-a-college-then-starting-9th-gr... 2/20/2014 
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fill out their future rosters. This is happening despite N,C.A.A. rules that appear to 

explicitly prohibit it. 

The heated race to recruit ever younger players has drastically accelerated 

over the last five years, according to the coaches involved. It is generally traced 

back to the professionalization of college and youth sports, a shift that has 

transfomaed soccer and other recreational sports from after-school activities into 

regimens requiring strength coaches and managers. 

The practice has atnacted little public notice, except when it has occasionally 

happened in football and in basketball. But a review of recruiting data and 

interviews with coaches indicate that it is actually occurring much more frequently 

in sports that never make a dime for their colleges. 

Early scouting has also become more prevalent in women’s sports than men’s, 

in part because girls mature sooner than boys. But coaches say it is also an 

unintended consequence of Title IX, the federal law that requires eq~.al spending on 

men’s and women’s sports.Colleges have sharply increased the number of women’s 

sports scholarships they offer, leading to a growing number of coaches chasing 

talent pools that have not expanded as quickly. In soccer, ~r instance, there are 

322 women’s soccer teams in the highest division, up from 82 in 1990. There are 

nOW 204 men’s soccer tea~:~ls. 

"In women’s soccer, there are more scholarships than there are good players," 

said Peter Albright, the coach at Richmond and a regular critic of early recruiting. 

"In men’s sports, it’s the opposite." 

While women’s soccer is generally viewed as having led the way in early 

recruiting, lacrosse, "~olle?~oall and field hockey have been following a~~d 

occasionally sm~passing it, and other women’s and men’s sports are becoming 

involved each year when coaches realize a possibility of getting an edge. 

Precise numbers are difficult to come by, but an analysis done for The New 

York Times by the National Collegiate Scouting Association, a company that 

consults with_ families on the recruiting process, shows that while only 5 percent of 

men’s basketball players and 4 percent of football players who use the company 

commit to colleges early ~before the official recruiting process begins --the 

numbers are 3(+ percent in women’s lacrosse and 24 percent in womeffs soccer~ 

At univ’ersities with_ dite teams like North Carolina and Texas, the rosters are 

almost entirdy filled by the time official recruiting begins. 

ht:tp:i,:www.nylimes.comi2014i01127isports,:com mitring-to-play ~for-a-coll ege-the~-starting4)th-gr... 2,20,.2014 
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While the fierce competition for good female players encourages the pursuit 

of younger recruits, men’s soccer has retained a comparably relaxed rhythm -- 

only 8 percent of N.C.S.A.’s male soccer athletes commit early° 

For girls and boys, the trend is gaining steam despite the unhappiness of 

many of the coaches and parents who are most heavily involved, many of whom 

worry about the psychological and physical toll it is taking on youngsters. 

"It’s detrimental to the whole development of the sport, and to the girls," 

Haley’s future coach at Texas, Angela Kelly, said. at- the Florida tournament. 

The difticulty, according to Ms. Kelly and many other coaches, is that if they 

do not do it, other coaches will, and will snap up all of the best players. Many 

parents and. girls say that committing early ensures they do not miss out- on 

scholarship 1honey. 

After the weekend in Florida, the coach at Virginia, Steve Swanson, said, "To 

me, it’s the singular biggest problem in college athletics." 

The N.C.A.A. rules designed to prevent all of this indicate that coaches cannot 

call players until July aider their junior year of high school. Players are not 

supposed to commit to a college until signing a letter of intent in the spring of 

their senior year° 

But these rules have enormous and widely understood loopholes. The easiest 

way for coaches to circumvent the rules is by contacting the students through their 

high school or club coaches. Once the students are alerted, they ca~ reach out to 

the college coaches themselves with few limits on what they can talk about or how 

often they can call. 

Haley said she was having phone conversations with college coaches nearly 

eve~5~ night during the eighth grade. 

’It’s Killing All of Us’ 

The early recruiting machine was on display during the iFlorida tournament, 

where Haley played alongside hundreds of other teenage girls at a sprawling 

complex of perfectly mowed fields. 

A Sunday aftemooi~ game between 14-year-olds from Texas a~d Ohio drew 

coaches from Miami, Arizona, Texas and. U.C.L.A. -the most recent Division I 

national champion. Milling among them was the most storied coach in women’s 

soccer, Anson Dorrance of North Carolina, who wore a dark hat and stmglasses 

that made him look like a poker player as he scanned the field. 

http:/iww’w’.nytimes.comi2014/01/2Tsportsicommitting~to~play-for-a-college-then-starting-9th-gr... 2/20/2014 
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Mr. Do~a’ance, who has won 22 national championships as a coach, said he 

was spending his entire weekend focusing on the youngest girls at the tournament, 

those in the eighth and ninth grades. Mr. Don’ance is credited with being one of 

the first coaches to look at younger players, but he says he is not happy about- the 

way the practice has evolved. 

"It’s killing all of us," he said. 

Mr. Dorrance’s biggest complaint is that he is increasingly making early offers 

to players who do not pan out years later. 

"~fyou can’t make a decision on one or two looks, they go to your competitor, 

and they make an offer," he said. "You are under this huge pressure to make a 

scholarship oiler on their first visit." 

The result has been a growing number of girls who come to playfor him at 

North Carolina and end up sitting on the bench. 

"It’s killing the kids that go places and don’t play," he said. "It’s killing the 

schools that have all the scholarships tied up in kids who can’t play at their 

level. It’s just, well, it’s actually rather destructive." 

The organizer of the Florida event, the Elite Clubs National League, was set up 

a few years ago to help bring together the best girls’ soccer teams from around the 

count~5~, largely for the sake of recruiters.At the recent event, in an Orlando 

suburb, an estimated 6oo college coaches attended as 158 teams played on 17 

fields over the course of tl~’ee days. 

Scouts were given a hospitality tent as well as a special area next to the team 

benches, not accessible to parents, to set up their folding chairs. Nearly eve~, 

youth club had a pamphlet--handed out by a parent during the games -- with a 

head shot, academic records, soccer achievements and personal contact 

infb~anation for each player. 

While the older teams, for girls in their final two years of high school, drew 

crowds of recruiters, they were generally from smaller and less competitive 

universities. Coaches from colleges vying for national championships, like Mr. 

Dorrance, spent most of their weekend watching the youngest age group. 

Despite the rush, there is a growling desire among many coaching groups to 

push back. At a meeting of women’s lacrosse coaches in December, nearly every 

group session was dedicated to complaints about how quickly the trend was 

moving and discussions about how it might be reversed. In 2012, the 

ht:tp:i,:www.nylimes.comi2014i01127isports,:com mitring-to-play ~for-a-coll ege-the~-starting4)th-gr... 2,20,.2014 
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Intercollegiate Men’s Lacrosse Coaches Association proposed rule changes to the 

N.C.A.A. to curtail early recruiting° But the N.C.A.A. declined to take them up, 

pointing to a moratorimn on new recruiting rules. (At the same time, though, the 

N.C.A.A. passed new rules allowing unlimited texting and calls to basketball 

recruits at an earlier age.) 

"The most frustrating piece is that we haven’t been able to get any traction with 

the NoC.A.Ao," said Dora Starsia, the men’s lacrosse coach at Virginia° "There’s a 

sense that the N.C.A.A. doesn’t want to address this topic at all." 

In an interview, Steve Mallonee, the managing director of academic and 

membership affairs for the N.C.A.A., reiterated his organization’s moratorium on 

new recruiting rules. He said. the new rules on texting and calling were allowed. 

because they were a "presidential initiative." 

Mr. Mallonee said the N.C.A.A. did not track early recruiting because it 

happened outside of official channels. He added that new rules trying to restrict 

the practice would, be hard. to enforce because of the unofficial nature of the 

commitments. 

"We are t~Ting to be practical and realistic and not adopt a bunch of roles that 

are unenforceable and too difficult to monitor," he said. 

Chub Coaches in Key Role 

The early recruiting system has given significant power to club coaches, who 

serve as gatekeepers and agents for their players° 

One of the most outspoken critics of this process is Rory Dames, the coach of 

one of the most successful youth club teams, the Chicago Eclipse. In Florida, 

Dames kept a watchful eye on his players between games, at the pool at the 

Marriott where they were staying. As the 14- and 15-year-old girls went down the 

water slide, he listed the colleges that had called him to express interest in each 

one. 

"Notre Dame, North Carolina and Florida State have called abom her," he said 

as one ninth grader barreled down the slide. 

Another slid down behind her. "U.N.C., U.C.L.A. and I can’t even remember 

who else called me about her," he said. 

Mr. Dames said that he kept a good relationship with those programs but that 

he generally refused to connect colleges with girls before their sophomore year in 



Committing to Play for a Colleg< Then Starting 9th Grade - NYTimes.com Page 6 of 8 

high school, when he thinks they are too young to be making decisions about what 

college to attend. 

Some colleges, though, do not take no for an answer and try to get to his 

players through team managers or other parents. After one such email was 

forwarded to him, Mr. Dames shot back his own message to the coach: "How you 

think this reflects positively on your university I would love to hear." 

He did not hear back. Mr. Dames said that when his players wait, they find 

scholarship money is still available. 

Most club coaches, though, are more cooperative than Mr. Dames and view it 

as their job to help facilitate the process, even if they think it is happening too 

early. 

Michael O’Neill, the director of coaching at one of the top clubs in New Jersey, 

Players Development Academy, said that he and his staff helped set up phone calls 

so his players did not miss out on opportunities. They also rotor the players on 

handling the process. 

"You almost have to," Mr. O’Neill said. "If you don’t, you can get left betfind." 

Once the colleges manage to connect with a player, they have to deal with the 

prohibition on making a formal scholarship offer before a player’s final year of 

high school. But there is now a well-evolved process that is infmrnal but 

considered essentially binding by all sides. Most sports have popular websites 

where commitments are tallied, and coaches can keep up with who is on and off 

the market~ 

Either side can make a different decision after an info~nal commitment, but 

this happens infrequemly because players are expected to stop talking with 

coaches from other programs and can lose offers if they are spotted shopping 

around. For their part, coaches usually stop recruiting other players. 

"You play this goofy game of musical chairs," said Alfred Yen, a law prol~?ssor 

at Boston College who has written a scholarly article on the topic and also saw it 

up close when his son was being recruited to play soccer. "Only in this game, if you 

are sitting in a chair, someone can pull it out t¥om under you." 

Mr. Yen said that colleges with&ew their offers to two boys his son played 

with, one of whom ended up in junior college and the other at a significantly less 

prestigious university. Other players who made early decisions went to colleges 

where they were unhappy, leading them to transfer. 

http :iiwww. w~imes, comi20 l 4;/01127isportsicommirtmg~to-play-for-a~eoll ege-then-starting-9th-gr... 2/20/2014 
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The process can be particularly tricky for universities with high academic 

standards. 

Ivy League colleges, which generally have the toughest standards for 

admission, generally avoid recruiting high school freshmen, but the programs do 

not stay out of the process altogether, according to coaches at the colleges, who 

spoke on the condition of anonymity because they were not authorized to discuss 

the topic. 

Two Ivy League coaches said they were generally able to look at players with a 

grade-point average above 3.7 and a score above 2,ooo on the College Boards- 

out of 2,4oo -- nmch lower than the standard for nonathlete applicants. Ivy 

League coaches can put their recruits on a list of preferred candidates given to 

admissions officers, who in turn help the process along by telling coaches in the 

summer after an athlete’s junior year whether the player is likely to be admitted -- 

months before other applicants find 

Fearing a Toll on iMinds 

At the Florida tournament, many players said they had given up all other 

recreational sports in middle school to play soccer year round. 

A growing bo@ of academic studies has suggested that this sort of 

specialization can take a toll on young bodies, leading to higher rates ofh\imy. 

For many parents, though, the biggest worry is the psychological pressure 

falling on adolescents, who are often ill equipped to d.eter~nine what they will want 

to study in college, and where. 

These issues were evident on the last morning of the Florida event, on the 

sidelines of a game involving the Dallas Sting. Scott Lewis, the father of a high 

school sophomore, said Ns daughter switched to play for the Sting before this 

season because her old team was not helping steer the recruiting process enough. 

He watched scholarship offers snapped up by girls on other teams, he said. 

"Is it a little bit sick? Yeah," he said. "You are a little young to do this, but if 

you don’t, the other kids are going to." 

A parent standing next to Mr. Lewis, Tami McKeon, said, "It’s caused this 

downward spiral for everybo@." The spiral is moving much faster, she said., than 

when her older daughter went through the recruiting process three years ago. 

Ms. McKeon’s younger daughter~ Kyla, was one of four players on the Sting 

who committed to colleges last season as freshmen. Kyla spent almost 30 minutes 

http: ii~,,n~,tim es. comi2014/01/2 7isportsicommit-ti~~g-to-pla~,~-for-a-coll ege-then-starting-9th-gr. ,. 2/20/2014 
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a day writing emails to coaches and setting up phone calls. The coaches at two 

programs wanted to talk eyeD" week to track her progress. Tt~oughout the year, 

Kyla said, she "would have these little breakdow~s." 

"You are making this big life decision when you are a frestunan in high school," 

she said.. "Youknow what you want in a week, but it’s hard to predict what you’ll 

want in four years." 

Kyla said that when she told Arkansas that she was accepting its offer, she was 

happy about her choice, but it was as if a burden had been lifted from her. 

’"~ love just being done with it," she said. 

2014 The New York Times Company 

http:/iwwwonytimes,com/2014/0 ~ ~27.,"sportsicommitting-to~pl~9z-for-a-college~then~start:mg-gt~gr,.. 2,:’20:"2014 
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Robert Taggazt (robert.taggart@bc.edu); Nicholas ttadley (Hadley@umd.edu); ’Carolyn Callahau (cmc@virginia.edu)’; Lany Killough 

(lany@vt.edu); Sam Pardue (slpposc@ncsu.edu); Broome, Lissa L <lbroome@email.uuc.edu>; ’carmicha~wfu.edu (cannicha@~4"u.edu)’; 

Janie Hodge (hodge@clemson.edu); Sue Anu Allen (sue.bidstrup@chbe.gatech.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu); Marvin 
P. Dawldns (mdawkins@miami.edu); saa01@pitt.edu; mjwasyle@maxwell.syr.edu; Tricia Bellia (pbellia@nd.edu); Elaine Wise 

(eomse0 l@louis~’ille.edu) 

I:W: List of Bullet poiuts 

Bullet points - FARs and ADs working together to develop policy.pdf; Topl0ListForAthleticsSuccessl4Feb2014.pdf 

Helk) All--At ~:he 1A FAR Board meeting last week, we discussed how to best m~k~ence the Presk~enl:s/Chat~celk~rs to realize that a s~gnff~cat~t FAR presence o~ ~:he 

Council b importsnt~ In response to the ~CC suggesL~on (thank you Carolyn and Sue Ann) Lhat the reasons why such a presence was ~mportant needed to be 

articulsLed, the Board developed the sLtached Hat of bu~et points rnak~n~ such a case. As you can see from the ernaH below from BHan Shannon, ~t ~s suggested 

that we share these bullet points with our own C~Os and ADs and in our case, w~th President Hatch ~n our meeting with h~m that hopefully wN be arranged h~ 

Greensboro. C~early we can deviate and create a ~etter we feel most comfortable putting forward, but the attached provides a good starting poh~t. 

Marl:ha 

F~m= Shannon, Brian [mailto:BR~N.SHANNONC~u,edu] 
Sent~ Tuesday, Februa~ 25, 2014 5:43 PN 

Te~ jpotutol@unl.edu; adavey@ncaa.org; ddickman@ncaa.org; ~urk@ncaa.org; Dennis.Phillips@usm.edu; Tumer@agecon.mss~te.edu; %green@troy.edu; 

ja~ood@buffalo.edu; Nartha Putallaz, Ph.D.; Noore, Ne]inda~ bruno.l@osu.edu; david.dough@colorado.edu; david.szymanski@uc.edu; diann@unl.edu; 

Nlly.campseyC~Nsu.edu 

Subject: List of Bullet poinN 

H~, ~]: 
Thanks for ~e additional edits to ~e list of bullet points. I have incorporated many of the su~estions & believe it is now in final 
fo~ & is attached. 
Per our discussions on Friday, please forward it to your conference FAR colleagues, along wi~ a link to our Feb. 4 letter: 
http:!! ..... far.or~{!letter...to...President..Hatch.pdf. Additionally, I have re-attached Dave’s Top 10 list as another document you might wish to share 
with them. 

Then, urge ~em to communicate the reformation to their CEOs and to their ADs. In particular, we want to make a special effort in 
comm~icafing wi~ the FARs from your conference school whose CEO is on the NC~%~ Board. 
Thanks, 
Brian 



FARs and ADs Working Jointly Can Best Assist Presidents/Chancellors in Shaping Policy 

Much of the public perception of intercollegiate athletics is that it is a big business which is 

inconsistent with our campus ethos and values and is divorced from the best interests of student- 

athletes. This impression has triggered a crescendo of external threats to the continued viability of the 

collegiate model. We are at a critical crossroads in the history of our membership. Faced with 

challenging questions regarding restructuring, we are also presented with the opportunity to maximize 

the effectiveness of Division I and the new Council. The participation and adequate representation of 

ADs and FARs at all levels of Division I is essential and beneficial to the membership in developing 

effective, well-designed policy. Thus, we believe that the Council should be comprised of an equal 

number of ADs and FARs. We articulated a number of reasons for doing so in our February 4th letter to 

the Steering Committee: b~.~?.~/~.~.~.~1~!.~;.f?.:~1!.~.~L?.~L..1~?.....~::?~:~i:~!.~.~....!:L~.!‘~.~.~.. The following summarizes 

several specific rationales: 

(1) Including an equal number of ADs and FARs demonstrates that intercollegiate athletics is a 

shared partnership between athletics and the greater campus. It also is the most effective way to 

underscore our commitment to the collegiate model and to emphasize that DI governance 

embodies the campus mission to advance the best interests of our student-athletes, both as athletes 

and as college students. 

(2) On our campuses, the CEO has numerous responsibilities with oversight of all things from A 

to Z. Typically, the CEO delegates significant responsibilities to the FAR and expects the FAR to 

represent the greater campus interest in athletic policy development and implementation just as 

the AD represents the athletic interest. Extending that model to the Council will bring together the 

skills sets, experiences, and perspectives of ADs and FARs to enable DI governance to adopt policy as 

an integrated whole that best responds to the critical issues facing college athletics and best 

advances the well-being of our student-athletes. 

(3) The redesigned DI Board’s ability to exercise effective oversight depends on a Council that 

will fully vet policy and areas of concern. A Council with an equal number of ADs and FARs will be 

best positioned to serve the DI Board because: 

a. Full, robust, and interactive engagement by both ADs and FARs is most likely to identify 

potential negative consequences of particular policy choices and can lead to policy 

articulation least likely to produce unintended consequences. 

bo In those rare cases in which ADs and FARs do not reach consensus, the Council can 

identify the area of disagreement and the considerations and policy emphases that led 

to disagreement. As a result, the DI Board will have a detailed and focused analysis to 

permit it to make a final, informed decision. 

(4) The FAR often has greater institutional memory and may have been in the FAR role longer 

than the AD or the CEO, and certainly may have more years of being a part of the greater campus 

than either the AD or CEO. That broader experience can assist the Council and DI Board in shaping 

national policy. 



There is much ongoing discussion about participation in a new governance scheme for NCAA Division 
In these discussions, we hear frequently about increased participation of athletics administrators, in 
particular, Directors of Athletics (AD’s), and athletics conference administrators, notably Conference 
Commissioners, in governance. And there are comments that AD’s should actually have a controlling 
influence, especially in a proposed top-level "Council" for Division I. We do not, however, hear as 
frequently that faculty, notably Faculty Athletics Representatives (FAR’s), will participate in similar 
numbers. We must remember that the NCAA is an association of institutions of higher education, and 
not of departments of intercollegiate athletics. The direction of the NCAA must reflect, at all levels of 
governance, the broader institutional perspective. 

The list below is an attempt, admittedly imperfect, to tabulate activities that are central to an 
intercollegiate athletics program and its success, and the follow-on questions are openly intended to 
support the concept of shared participation in governance between athletics administrators and faculty. 
At a minimum, this exercise is designed to stimulate discussion. 

Top 10 List of Priorities for a Successful Intercollegiate Athletics Program 

listed in alphabetical order by key word 

Academic Integrity 
Competitive Success 
Compliance with Regulations 
Facilities, New and Upgrades 
Financial Solvency, Enhancing Revenue 
Fund-raisinq and Sponsorships 
Graduation of Student-athletes 
Marketinq and Branding, National Image 
Title IX Requirements 
Well-being of Student-athletes 

Exercise: Provide a realistic ordering from highest to lowest priority, first from the perspective of 
Directors of Athletics (AD’s), then from the perspective of Faculty Athletics Representatives (FAR’s). 
These orderings should not be motivated by "political correctness" and do not imply that the items on the 
lower rungs are unimportant; however, they are reflective of where AD’s and FAR’s dedicate their time 
and how their own performance is evaluated and judged. 

What wifl you discover? 
1) All priorities are important to success. 
2) The priorities, and thus roles, of AD’s and FAR’s are distinctly different and, in fact, complementary. 

What will you conclude ? 
Athletics administrators and FAR’s must have adequate, preferably equal, representation in NCAA 
Division I governance to forge a successful intercollegiate athletics enterprise. 

Lingering question? 
How do you think the list would be ordered by your institution’s President or Chancellor? 

David E. CIough 
Professor of Chemical & Biological Engineering 
Faculty Athletics Representative 
University of Colorado, Boulder 
2/12/14 
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55 Sovereign Debt after NML v. Argentina, 8 CAP. MKTS. L. J. 123 (2013). 

56 Origin Myths, Contracts, and the Hunt for Pad Passu (with B. Scott & M. Gulati), 38 LAW & SOC. INQUIRY 72 (2013). 

57 Law, Social Movements, and the Political Economy of Domestic Violence, 20 DUKE J. GENDER L. & POL’Y 221 (2013). 

58 Promoting Language Access in the Legal Academy (with Jayesh Rathod, et al.) 13 U. MD. L.J. RACE, RELIGION, 
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1 Author 

2 Brophy, Alfred L. (AI) 

3 Brophy, Alfred L. (AI) 

4 Brophy, Alfred L. (AI) 

5 Brophy, Alfred L. (AI) 

6 Brophy, Alfred L. (AI) 

7 Brophy, Alfred L. (AI) 

8 Crayton, Kareem U. 

9 Flair, Victor B. 

10 Sampson, Sara A. 



B 

1 Citation 

Book Review (of Andrew Fede, ROADBLOCKS TO FREEDOM: SLAVERY AND MANUMISSION IN THE UNITED STATES 

2 SOUTH (Quid Pro Books 2011)), 34 SLAVERYAND ABOLITION 530 (2013). 

Book Review (of Caleb Smith, THE ORACLE AND THE CURSE (Harvard Univ. Press 2013)), CIVIL WAR BOOK REVIEW 

3 Spring 2013. 

Book Review (of Kimberley Johnson, REFORMING JIM CROW: SOUTHERN POLITICS AND STATE IN THE AGE BEFORE 

4 BROWN (Oxford Univ. Press 2010)), 118 AMER. HIST. REV. 198 (2013) 

Book Review (of Stephen Brown, JOHN MCKINLEY AND THE ANTEBELLUM SUPREME COURT: CIRCUIT RIDING IN 

5 THE OLD SOUTHWEST (University of Alabama Press 2012)), lOOJ. AM. HIST. 519 (2013). 

Book Review Did Formalism Never Exist?, 92 TEXAS L. REV. 383 (2013) (reviewing Brian Z. Tamanaha, BEYOND THE 

6 FORMALIST-REALIST DIVIDE: THE ROLE OF POLITICS IN JUDGING. (2010)). 

Book Review When History Mattered, 91 TEXAS L. REV. 601 (2013) (reviewing David Rabban, LAW’S HISTORY : 

7 AMERIAN LEGAL THOUGHT AND THE TRANSATLANTIC TURN TO HISTORY (2013)). 

Book Review Meet the New South .... DEMOCRACY, Summer 2013 (reviewing Tracy Thompson,THE NEW MIND OF 

8 THE SOUTH (Simon & Schuster 2013)). 

Clearing Some Worldwide Haze: Daniel Bodansky’s Art and Craft of International Environmental Law, 10 SANTA 

CLARA J. INT’L L. 221 (2013) (reviewing Daniel Bodansky, THE ART AND CRAFT OF INTERNATIONAL 

9 ENVIRONMENTAL LAW (2010)). 

Book Review (of Tobe Liebert, ABORTION IN THE UNITED STATES: A COMPILATION OF FEDERAL AND STATE LAWS 

10 (2013)), 105 LAW LIBR. J. 556 (2013). 
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1 Author 

2 Birckhead, Tamar R. 

3 Broome, Lissa Lamkin 

4 Brophy, Alfred L. (AI) 

5 Broun, Kenneth S.(Ken) 

6 Broun, Kenneth S. (Ken), Mosteller, Robert P. (Bob) 

7 Conley, John Martin 

8 Corrado, Michael L. 

9 Corrado, Michael L. 

10 Corrado, Michael L. 

11 Daye, Charles Edward 

12 Gasaway, Laura N. (Lolly) 

13 Gerhardt, Michael J. 

14 Hazen, Thomas Lee (Tom) 

15 Hirsch, Jeffrey Michael 

16 Hirsch, Jeffrey Michael 

17 Hornstein, Donald Thomas 

Marshall, William P. (Bill), Nichol, Gene R. 

McKinney, Ruth Ann, Pryal, Katie Rose Guest 

20 Muller, Eric L. 

2:10rth, John V. 

22 Smith, Robert J. (Rob) 

23 Turnier, William J. 
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1 Citation 

CHILDREN, PARENTS AND THE LAW: PUBLIC AND PRIVATE AUTHORITY IN THE HOME, SCHOOLS, AND JUVENILE 

2 COURTS (with L. Harris & L. Teitelbaum), (Aspen 3d ed., 2012). 

REGULATION OF BANK FINANCIAL SERVICE ACTIVITIES: SELECTED STATUTES AND REGULATIONS (with J. Markham) 

3 (4th ed., West 2012). 

4 A COMPANION TO AMERICAN LEGAL HISTORY (co-editor with Sally E. Hadden) (Wiley-Blackwell 2013). 

5 SAVING NELSON MANDELA: THE RIVONIA TRIAL AND THE FATE OF SOUTH AFRICA (Oxford Univ. Press 2012) 

MCCORMICK ON EVIDENCE (K. Broun, R. Mosteller et al.) (Practitioner Treatise Series) (7th ed., Thomson/West 

6 2013). 
LEGAL-LAY COMMUNICATION: TEXTUAL TRAVELS IN THE LAW (Chris Heifer, Frances Rock and John Conley, eds.) 

7 (Oxford Univ. Press, 2013). 

PRESUMED DANGEROUS: PUNISHMENT, RESPONSIBILITY, AND PREVENTIVE DETENTION IN AMERICAN 

8 JURISPRUDENCE (Carolina Academic Press 2013). 

PREVENTING DANGER: NEW PARADIGMS IN CRIMINAL JUSTICE (M. Corrado and M. Caianeillo, eds.) (Carolina 

9 Academic Press, 2013). 

PUNISHMENT, RESPONSIBILITY, AND PREVENTIVE DETENTION IN AMERICAN JURISPRUDENCE, (University of 

10 Trento, 2012). 

11 NORTH CAROLINA LAW OF TORTS (with M. Morris) (3d ed. 2012) (with annual supplements). 

COPYRIGHT QUESTIONS AND ANSWERS FOR INFORMATION PROFESSIONALS: FROM THE COLUMNS OF AGAINST 

12 THE GRAIN (Purdue University Press, 2012). 

13 THE FORGOTTEN PRESIDENTS: THEIR UNTOLD CONSTITUTIONAL LEGACY (Oxford University Press 2013). 

14 CORPORATION LAW (with James D. Cox) (Corporate Counsel Guides series, ABA 2012). (updated annually) 

15 UNDERSTANDING EMPLOYMENT LAW (with Richard A. Bales & Paul M. Secunda) (2d ed.) (LexisNexis 2013). 

16 LABOR LAW: A PROBLEM-BASED APPROACH (with P.M. Secunda) (LexisNexis, 2012). 

17 ENVIRONMENTAL LAW AND POLICY (UNC Press 2013). 

CASES AND MATERIALS ON FEDERAL COURTS, (with M. Wells, G. Nichol and L. Yackle) (West American Casebook 

18 Series 2nd ed. 2012) (Teacher’s manual). 

19 CORE GRAMMAR FOR COLLEGE (Carolina Academic Press, 2013). 

COLORS OF CONFINEMENT: RARE KODACHROME PHOTOGRAPHS OF JAPANESE AMERICAN INCARCERATION IN 

20 WORLD WAR II (with photographs by Bill Manbo) (UNC Press, 2012) 

21 THE NORTH CAROLINA STATE CONSTITUTION (2d ed.) (Oxford Univ. Press, 2013). 

IMPLICIT RACIAL BIAS ACROSS THE LAW (Justin D. Levinson and Robert J. Smith eds.) (Cambridge University Press 

22 2012). 

TAXATION OF ESTATES, GIFTS AND TRUSTS (with R. Campfield & M. Dickinson) (Westgroup, 24th ed.) (American 

23 casebook series). 
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From" 

Sent: 

To: 

Subject: 

ACCFL Secreta~ - Peter H. Carson <i~ffo@accfl.com> 

Monday, March 3, 2014 12:06 AM 

Broome, I,issa L <lbroome@emaJl.unc.edu> 

Notice of 2014 Annual Meeting a~d Dinner Reservation (Respond by March 28, 2014) 

Notice nf 20] d Anmtal Meetiag and Dinner .<zseP~ation (Re:,pond by Marcll 28, 2014) 

I N;:: Hr 

AMERIC_&N COLLEGE OF COMMERCIAL EINANCE LA\VYERS NOTICE OF 
2014 ANNUAL MEETING AND DINNER RESERVATIONS 

The 2014 Arn-mN Meeting and Dfimer of the t,’eilnws nf the American College nf Cormnc~ciN t,’m~tce La,~),els will be 

held on April i2, 2014 m Lns Angdes, Ce~ifhl~ua As in prior years, lhe College’s Almue~l Meehng and D!tmer v,’lil be 

he]d in co~!~m:ctJon e,,Jth the Spriag Mee~ng of~he Business Law Set, on of ~he ABA. 

We have a tenific meeting a:ld droner pIa~med N Nde Res{a~*m~!, 251 S Olive S~ree* (m tl~e Onu~ Hotel) m tl~e 

BruNet Hill dlstnd of do,an!own Los Angeles. N~e Restau*m~l is a sho*t {m~i ride (or a "aNk of 1.5 ;roles (13 long 

blo&s)) liom the JW MNr[ol~ at LA Live (the ABA meeting hntel) t.o~ lhnse d;iving, there ~s pa*Mng at lhe hotel 

(enttm~ce on Olive Street) o~ &*ectly ac~oss the street (333 and 355 S. Grm~d Ave) 

PeIel tl. Carson, Secletm)" 



FFom: 

Sent: 

To: 

Subject: 

Attach: 

Alex Ammons <~Alex.Ammons@usoc.org> 

Tuesday, March 4, 2014 11:30 AM 

US Olympic Committee Minority Program Deadline F~xtended! 

FLAME College.pdf 

**sent on behalf of Jason Thompson** 

Good morning, 

Good news--the deadline has been extended for the United States Olympic Committee’s FLAME program to March 10, 2014. Don’t let your students miss 

this opportunity to become a part of the Olympic and Paralympic family. Scholarships are available! 

Every summer, the USOC hosts a program called Finding Leaders Among Minorities Everywhere (FLAME). The program provides minority high school and 
college students with an intensive look into the complex world of the Olympics and sports business. Students are provided with exciting and rigorous 
curriculum aimed at developing both professional skills as well as Olympic sport knowledge. Students who are accepted into this highly competitive 

program will attend workshops and classes at the Olympic Training Center in Colorado Springs, Colo., where they will have the opportunity to eat at the 
athlete dining hall and experience life in the fast-paced world of elite sports. 

We are reaching out to school administrators across the country to spread the word about F LAM E. Please find attached a brief overview of the college 
program that you can send to interested students. Scholarships are still available! Don’t let your students and athletes miss out on this once-in-a-lifetime 
opportunity. 

The online applications can be found at http://www~teamusa~~rq/Ab~ut-the~U~~~/inside-the~U~~~/Pr~grams/Di~ersity-and~nc~usi~n/FLAME~ If you have 
any questions please contact FLAME@usoc.org. 

Best, 
Jason Thompson 
Director of Diversity and Inclusion 

U hired States Olympic Committee 

Co~or~do Spdn~s, Co~or~do 80909 
+1 



Do you want to pursue a career in sports business? 
Are you interested in knowing more about the 
U.S. Olympic arid Paralympic movemer~ts? 

Apply now for this unique opportunity that will enhance 
your personal and professional development. 

For more information, visit TeamUSAoorg/Indusion. 

FLAME provi@s co=i=ege and graduate-bvel students with an intens==ve ==ook into t~se corporate world oI 
elite spert~ [l~e 11--d{~y prograr]~ otfers an exciting an(~ rigorous curriculur~-~ aimed at develepi% beth 
ps)fess==onal sk=ii=s aid knewledge of tile Olymp==c ant Paralyrnp~c increments. Students who are accepted 
into this h==glf=y cor~petrB~e program are ==r~vi~ed to expenence the fasbpsced wor=d of elite spot[ while 
atten(~ng workslx~ps at tl~e U.S. Olympie lrair~ing Center in Colerade Springs, Cob. R~rticipar~ts wiii Ixc~,ie 
the eppo~tunity te network with dSOC, executives and staff, U.S. (}lyr]~pb~ns~ Paralympians and hopefuS 

CATALYZE YOUR CAREER 

THE FACTS 

FU’.ME teaches participants how to be intentional with career geaL The program ofte~s career.-plar~r~ing Apply: 
worksheps~ rT~ook inte~,/iews wit~ sp’,o~ts iridust~/==cadets, and other p’,refessior~ai deveieprT~ent act=uities tisa£ 
help prepare students for a career in spor[s business. Participants will be c~sarged v,.,it~s developi% business Deadline: 
and ir~ckJsiol~ s~rategies ~,.’) assist National Governing Bodies. At the end of the program, studer~ts will I~ave Contact: 
ti~e c,..opo~tuRity to present t~eir busirsess n~o,.le==s to NGB e>:.eeutives. 

-% ult==rna[e goals o1: R.AI’..4E are to increase know==edge o1: the Olympic and Paralympic movements, 
(.’,reate {~ pipe::ine ef diverse car~did{~tes for jeb o~pot.JrlJt 68: arid provi(~e participarts with persona~ 
profess::onal deve::opment. 

SPARK HOLISTlC LEARNING 

While structured barning is important, tangibie expe@nees {~re eritbal to (:ultiv£irg a well-.rour~ded 
education ant character. FLAME i:)a~t~(::~pants w~l eng~ge ~n Olyrr~pic sp()~¢ demer~stratiens, on-s::te 
experiences ard rouncltable d::scussior~s~ %rt~cip~nts w~:::: challerqe~ encourage and inspire each other. ’i~]~s 
clese-kni[ community .... corr]bined w@ [he diverse rarge of activities ..... helps hater le{~dership skills 
ult;:mate::y creates stR)nger canc~dates for future jeb oppertu#:ties. 

APPLY NOW: TeamUSA.org/l~clusio~ 

11 days (includirq travel} 
U.& Olympb lrairsi% Center 
t O::ympic Piaza 
Colorado Sprirlgs, CO 80909 

$1,000 tuition p::us 
(Finan(;ial assbtance 

r~amUSA.orgi::r~ck;sior~ 

FeL £8~ 2014 

FL.£qE@usoc,erg 

FINANCIAL AID 

Full and ..oarf=al scisob]~shi..os are av~]ib]ble for 
students who require (bar~cial assistance for L4ion 
and travel ~f you wish to apply fe~ fi~ancia~ aid, 

BECOME A MENTOR 

Undergraduate students are er~couragec to ap..qy 
to be s r~en~or br the F=ve-dsy high schoo== FLAME 
program, ~(; be I~e::d Ju~y 20-.24 ir~ Cobra@ Springs, 
Cob. Studer~ts whe as interested in tnS rewsd=:ng 
bsdership opportur~ity should compbte t~se high 
schooi mentor portior~ of the {~ppJica[ion. 

States Olympic ¢ornrnitteeo 10lyr@ic Piaza, Cok)rado Spri%s, OO 80909 



FFom: 

Sent: 

To: 

Subject: 

Thomas, Courtney B. <courtney.thomas@credit-suisse.comv 

Tuesday, March 4, 2014 4:14 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

O’Connor Jr., Tony <tony.o’conno@credit-suisse.com> 

Credit Suisse Associates Program 

Lissa, 
I hope all is well. We are long overdue for catching up for lunch and I hope that we can do so sometime soon. It’s my understanding that you directed some 
traffic our way for the program this afternoon and I wanted to extend my thanks for doing so. We’re excited about the program and the opportunity to tap into 
the talent at the law school. I also wanted to take this opportunity to introduce my colleague, Tony O’Connor, who is heading up the program. I didn’t get a 
chance to introduce you two after our presentation so I wanted to pass along his contact info. I trust there’ll be opportunities for all of us to connect as we 
further develop our relationship with the law school. 
Warmest Regards, 
Courtney 
Courtney B. Thomas 
Vice President & Counsel 
CREDIT SUISSlE I Corporate Secretary Americas, YXBW 2 
7033 Louis Stephens Drive 127560 Research Triangle Park I United States 
Phone:l (919) 994 6539 
Fax: 1 (919) 994 2990 
courtne¥ .thomas@,.,credit-suisse.com I www.credit-suisae .corn 

Please access the attached hyperlink for an important electronic communications disclaimer: 



From." 

Sent: 

To: 

Subject: 

Genevia Fulbright <ggf@mone~vful.com> 

Wednesday, March 5, 2014 9:05 AM 

Broome, l,i s~ L <lbroome@ema~l.unc.edu> 

Business by the Mas~ers Bar’t Jackson, Cranbu~ NJ 

Dear Lisa: 
Can I submit your name as someone Bart should interview for one of his radio program segments "The Art of the CEO" soon so you can discuss some of 
your initiatives and gain additional national attention? 
Bart Jackson of Bart Books wrote about the board advice I provided during the interview. 
Check out below. 
Genevia 
ggf@moneyful.com 
919 354 0368 
The 3-4-2014 Blog post by Bart 
http~Wcww, battsbooks.com/bb!blo~ 
The radio interview: 
http :!A4~wv.btogtalkradio.comAheat~offheceo/2014/02/18/how-boardroom-diversity-benefits 
Sent from my Verizon Wireless 4G LTE DROID 



Frolll: 

Sent: 

To: 

Cc: 

Subject: 

Bernie Burk <beruie.burk@bemieburk.com> 

Thursday, March 6, 2014 1:58 PM 

Polsky, Gregg Douglas <polsky@emaJl.uuc.edu>; Brophy, Allied L <abrophy@email.uuc.edu>; Smith, Robert J. 

<ljsmith@email.uuc.e&p; Myers, Richard E <rmyer@email.unc.edu> 

Hazen, Thomas Lee qhazen@unc.edu>; Broome, Lissa L <lbroome@email.unc.edtP 

I~NV: My Alerts: NSffI’-Legal Prfn (1 articles) 

See below. This is pretty much unheard of. You get law-firm management going to prison when they run Ponzi schemes on or 

otherwise steal from clients (like Mark Dreier or that firm in Florida whose name I’m forgetting, not to mention the innumerable 

smaller fry who loot trust accounts). But this appears to be a claim that management was operating the firm as a fraud on its own 

partners. I’ve never heard of anything like it, and even if there were, here the stakes are huge (likely tens or hundreds of millions of 

dollars). The trials are going to be fascinating. 

Bernie 

From: NYTimes.com [mailto:nytdirect@nytimes.com] 
Sent-" Thursday, March 06, 20:t4 11:37 AM 
To-" bernie.burk@bernieburKcom 
Subject: My Alerts: NYT-Legal Prfn (:t articles) 

Former Top Leaders of Dewey & LeBoeuf A~°e h~dieled 

It is nearly m~heard ef tbr prosecutors to contend that the top brass of a law 

firm, espedally a once-storied firm like Dewey, was efl)etivdy running a 

com~pt ot2ganizatiom 

FOLLOW US: DFa,.:ebook I I t::~i ~’"-" I@NYTirnes 

Get urdimited access to NYT~mes.com ~nd our apps, Subscribe 

Access The New York Times flora anywhere with our suite of 8pps: 

Android ~ iPad@ ] iPhene@ [ A~ 

About This Emafl 

This is an automated emaJl.Please de not reply dilectly to ins er~aJl from NYTimes.com As a member of 

the TRUSTe ~rivacy p~ogram, we are committed to p~otec[ing your privacy. 

Manage My Ale,s I My Aiem,,s Help i C~ange Your Email :: Pri~acy Policy :: Contact :: Advertise 



Fl’om: 

Sent: 

To: 

Subject: 

TIAA-CREF eDeliveo, ~q]AA-CREF eDelivery@tiaa-cre£org> 

Tuesday, March 11, 2014 9:34 AM 

Broome, Lis~ L <lbroome@email.unc.edu> 

Your Tra~ction Confirmatiou Statement 

TIAA--CREF eDelivery notir~cal:ion 

Dent TIAA-CREF Padicipant: 

Your Transaction Confirmation Statement is available. 

To view, download ot print your secure document: 

1 .Go to tiaa-cref.org and leg in. 

2.On ~he Account Home page, cl~ck on "View s~a~ements and repor~s’L Your document will be 
listed in the "Wew Most Recent Documents" secfien and the appropriate cate9o~ section on 
the page. 

3.Click en the document ~nk or the "View and Pdnt" link next te your document. 

Questions? Send us an email or call 800 842-2252 Monday through Friday from 8 a,m. to 10 p.m, 

and Saturday from 9 a.rn, to 6 p.rn, (ET), 

You’re currently a subscriber to electronic delivety of these materials from TIAAoCREF. To review 
or change your subscriber profile, or update your email address, iog in to your account from the 
]qAA-CREF home page. 

C:REF: 

Learn more about TIAA..CREF 

[] Log in to your ~-]cco~mt 



Fl’om: 

Sent: 

To: 

Subject: 

TIAA-CREF eDeliveo, ~q]AA-CREF eDelivery@tiaa-cre£org> 

Tuesday, March 11, 2014 9:34 AM 

Broome, Lis~ L <lbroome@email.unc.edu> 

Your Tra~ction Confirmatiou Statement 

TIAA--CREF eDelivery notir~cal:ion 

Dent TIAA-CREF Padicipant: 

Your Transaction Confirmation Statement is available. 

To view, download ot print your secure document: 

1 .Go to tiaa-cref.org and leg in. 

2.On ~he Account Home page, cl~ck on "View s~a~ements and repor~s’L Your document will be 
listed in the "Wew Most Recent Documents" secfien and the appropriate cate9o~ section on 
the page. 

3.Click en the document ~nk or the "View and Pdnt" link next te your document. 

Questions? Send us an email or call 800 842-2252 Monday through Friday from 8 a,m. to 10 p.m, 

and Saturday from 9 a.rn, to 6 p.rn, (ET), 

You’re currently a subscriber to electronic delivety of these materials from TIAAoCREF. To review 
or change your subscriber profile, or update your email address, iog in to your account from the 
]qAA-CREF home page. 

C:REF: 

Learn more about TIAA..CREF 

[] Log in to your ~-]cco~mt 



From: 

Sent: 

To: 

Subject: 

TIAA-CREF E-Delivery <YIAA-CREF EDelive~’@liaa-cre£org> 

Tuesday, March 11, 2014 10:37 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Important Inlbrmation t~om TIAA-CREF 

This email contains links to impoltant information about some of your investment choices. These documents provide details about the investments and can help you make more informed 
decisions. 

TIAA-CREF Lifecycle 2020 Fund Institutional Class 

http://penewriver com/em.asp?cid tiaacfsg&fid 886315647 

Please note: If you can’t click through to the web address above, simply type or copy and paste it into your browser’s address field. 

What else is available through "electronic delivery"? 
In an email, ~ve can notit) you of the availability of transaction confirmation statements, qualterly statements, proxy materials, almual and semi-annual fund reports, prospectuses, and other 
materials If you haven’t signed up for email notification of the availability of all of your TIAA-CREF reports and documents, it’s easy to do so Just visit ~vw~v.tiaa-cre£org/profile and check 
%11" on the preference screen. Signing up for e-delivery g~ves you the flexibili~z to access the information whenever you wish, reduces mailbox clutter, and helps TIAA-CREF save money 

Have questions or need more information? 
If you have questions or need assistance, please use the TIAA-CREF Web Center’s "Contact Us" lil~ anytime or call us at 800 842-2252 Monday to Friday 8:00 a.m to 10:00 pm ET, and 
Saturday 9:00 a.m. to 6 p.m ET 

You are currently a subscriber to electronic notification of these materials tlcom TIAA-CREF. To review- or change you subscriber profile, or update your e-mail address, go to www tiaa- 
creIiorg/profile and enter your user ID and password. Do not use your browser’s reply button to respond to this message. 

Re[’: 22417-A3799A0 



From: 

Sent: 

To: 

Subject: 

rburkhart@iwforum.org on behalf of 

International Wome~ts Fornm <rburkhm~iwfornm.org> 

Tuesday, March 11, 2014 11:17 AM 

Broome, Lissa L <lbroome@emaJl.uuc.edu> 

IWF - Bo~rd Directors of Public Companies 

March 11, 2014 
Dear IWF Members: 

As you know, last year the International Women’s Forum launched the On~:he~rd 
program in partnership with the George Washington University School of Business~ 
designed to prepare and place women leaders on corporate boards. 
As part of our research initiative, we are surveying IWF’s global membership to identify 
the trend of members serving on the boards of ~licl~d~ companies around the 
world. 
If you currently serve in this capacity, we invite you to return the enclosed form to IWF 
at rbu rkhart@iwforu m.org 

Please click here to download the form 
Thank you. 
IWF Communications 
IWF World Headquarters 

Forward this ernail 

rhea emaii was s~l~t to Ibroome@emaiLunc,edu by Eb___u_E_k__h__a__G~[~_%f__o__r_~_[[~=_gj:.q :: 
Update Prof:ile/Ernail Address Instant removalwith SageUnsubscdbe" Privacy Policy, 

International Women’s Forum 2120 L Street NW :: Suite 460 i Washington DCi20037 



rFom: 

Sent: 

To: 

Subject: 

Grace, Raymond <~rgrace@nccob.gov> 

Wednesday, March 12, 2014 8:59 AM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

FW: Call for Papers -- Second Annual "Community Banking in the 21 st Century" Re.arch Cont~rence 

Dear l.isa, 
Hope you are doing well and enjoying our strange "meteorological spring" weather, 

Last year the St, Louis F~-_~deral Reserve released a study on o:_~mn~umty banking predh::ated on an ana~ys~s of banks ~:hat managed to n~ainta~n "1" CAMELS ratings 

throughout the Grea[: Recessk~n. [ thought it was a nove~ idea; studying banks who dearly knew how to do the business of banking, rather than those that s~:rugg~ed 

or failed. The study ~s available on their website, ~f you haven’t already read iL 

Aiso that year, the St. kou~s Fed and the Conference o[: Stale Bank Supervisors ("CSBS") collaborated on a con[:erence on community banking [hat brought together 

bankers, regu]ators and academics to study community banMng w~th an eye to ~dentify~ng ways to improve the hldustrg’s v~abH~ty and profitability, 

mearls by which the regulatory burde]l o]1 such banks could be reduced w~[:hout jeopardizing safe~:y and soundness. Then Chairman Bemard~e was the keynote 

speaker at the conference, wh~ch was heM in October ~n St Louis. Atthatl:~me, he ~ndk:ated R was to be the first of a ser~es of annual conferences CurrentChak 

YeHen has confirmed th~s, and as s result, the state banMng departments, h~duding ours, will be holding town ha~ meetings on the subject th~s spring, to gather 

input for the conference, ir~ addition, we are soliciting academic studies from un~ver’sit~es around the country to be considered [:or presentation [o [he nex[ 

conference. Which, finally, brings me to the forwarded message from CSBS. 

When you have a few moments, please rev~ew this "Call for Papers," and ~et me know what you think. We wou~d of course Jove to have some of your students 

faculty) submit studies For consideration Happy ~:o discuss this wK:h you at your 

Best regards, 

Ray 

Senti Monday, March 10, 201~ 3:13 PN 
Te~ Grace, Raymond 
Subject= Call for Papers -- Second Annual "Communi~ Banking in the 2~st Centu~" Research Conference 

If this email does not display properly, please view our online version, 

March 10, 2014 

To: Community Bank Steering Group 

The following call for papers for the Federal Reserve 
System/Conference of State Bank Supervisors Second Annual 
Community Banking Research Conference was sent out over 
the Social Science Research Network’s Financial Economics 
Network on Friday, March 7th. it has also been posted on 
the conference website, which can be accessed here. 

Call For Papers 

Community Banking in the 21st Century: Federal Reserve 
System/Conference of State Bank Supervisors Second 
Annual Community Banking Research Conference 

September 23-24, 2014, St. Louis, Missouri 

Deadline: June :[5, 20:[4 

The Federal Reserve System and the Conference of State 
Bank Supervisors invite the submission of papers for their 
second annual research and policy conference, which will be 
held Sept. 23-24, 20:[4 at the Federal Reserve Bank of St. 
Louis. 

The purpose of the conference is to bring together 
academics, community bankers, regulators and policymakers 
to focus on the latest academic research on community 
banking and the important policy issues that affect 
community banks. 

TOPICS: We invite the submission of papers that explore all 
aspects of community banking, including, but not limited to: 
- the role that community banks play in the U.S. financial 
system; 
- the influence of community banks on economic output and 
the wellbeing of the businesses and households in the 
communities they serve; 



- the impact of technological innovation on the products, 
services, structure and viability of community banks; 
- the costs and benefits of community bank regulation and 
supervision, as well as recommendations for increasing the 

benefit/cost ratio; and 
- actual and expected effects of current competition, 
including from the shadow banking system, on the products, 
services, structure and viability of community banks. 

We welcome theoretical, empirical and policy-oriented 
papers. 

PAPER SUBIV]ISSION PROCEDURE: The deadline to submit a 
detailed abstract or completed paper is June 15, 2014. 
Please send your submissions by email to 
com m u nitybankingconference(Sstls.frb.org 

Authors of accepted papers will be notified by Aug. 1, 2014. 
Additional information is available at the conference web 
site: http :/!www.stlouisfed.org/CBRC20:[4 

~:i Informz for iMIS 



From: 

Sent: 

To: 

Subject: 

Attach: 

Nguyen, Ha <hnguyen@nccob.gov> 

Wednesday, March 12, 2014 2:18 PM 

Broome, Li s~ L <lbroome@emM.unc.edu> 

FW: Communication firom Ray Grace, North Carolina Commissioner of Bm~ks 

Town HaJ1Announce~nent.lxtf 

Dear f"rofessor Broome, 

Please find attached the Town Hall meeting announcement we discussed. I will be on the Iooko~t for you at 1:45 pm or so, We look forward to seeh~g 

Sh~cere~y, 

Ha 

P~Oikeg~sfative Liaison 

NC Office of the Comm~ssbner of 

9:[9-733-0576 

F~m= Ray, Ninda 
Sent= Monday, ~brua~ 2% 20~4 ~:22 AN 
To= don.harrison@alliancebankandtrust.com; jengel@aquestabank.com; sdeferie@ashevillesavings.com; wsturges@bankofcommercenc.com; rcallicu~@bankdnc.com; 
rblack@bankofoakridge.com; s~ve.~lbe~@bankoffhecarolinas.com; wendell@blackmountainsavings.com; jim.marshall@blueharborbank.com; p~lbe~@bbandt.com; 
mpa~erson@capstonebank.com; b.braswell@carolinabank.com; jkreighbaum@carolinapremierbank.com; kbe~s@coastalbanknc.com; nosborn@thecornerstonebank.com; 
sfisher@fmbnc.com; rmoore@firstbancorp.com; ron.day@fcsbank.com; ronday@firstcarolinabank.com; bruce.elder@firsNouthnc.com; frank.holding@firstcitizens.com; 
jkimbefly@fores~ommerdalbank.com; arlee@fouroaksbank.com; gedwards@greaNtatebank.com; vivian@he~ordsav~ngsbank.com; mwilliamson@highpointbank.com; 
rswanner@southstree~inancial.com; hkeen@~bankinc.com; Chip.Nahan@liveoakbank.com; lar~rchavis@lumbeeguaran~bank.com; rplemens@maconbank.com; 
kim.saunders@mfbonline.com; mayo~e@morgantonsavings.com; thubbs@nan~halabank.com; billh@newcentu~banknc.com; pressley.ridgill@newbridgebank.com; 
jhipp@newdominionbank.com; lbarbour@norths~tebank.com; umberger@old~wnbanking.com; bhatley@paragoncommerdal.com; jcherry@par~terlingbank.com; 
Isellers@peoplesbanknc.com; fgavigan@premierbanknc.com; jbarker@pbknc.com; ed.jac~on@rrsb.com; ~sb828@cha~er.net; jlong@roxborosavings.com; 
mholmes@selectbankandtrust.com; pcollins@soundbanking.com; grey.morgan@southernbank.com; dbowers@squareibank.com; tashby@surreybank.com; 
awinstead@~rborosavingsbank.com; tkeever@taylorsvillesavings.com; ma~.willis@fideliNbanknc.com; robjones@theli~lebank.com; jbeck@trus~tlantic.com; 
tcombs@unionbanknc.com; rdick@uwharrie.com; sco~.custer@Nedmontban~.com; joe.~well@yadk~nvalleybank.com; jocheltree@carolinatrust.com 
¢¢; Campbell, Rowe; Brennan, Patrick; Nguyen, Ha 
Subject= Communication from Ray Grace, Noah Carolina Commissioner d Banks 

Good morning~ 

I have attached a Town Hall announcement from Commissioner Ray Grace. We hope you will be able to join us April ~5, 20~4. 

Please RSVP to me ( mray@nccob.gov ) by Wednesday, March 26. 

Best regards, 

Minda 
Minda S. Ray 

Execative Ass[staat 
North Caroliaa Office of the Commissioner of Baaks 

P. 919-715-~854 



Pat McCrory 
Governor 

Ray Grace 
Commissioner of Banks 

Memorandum 

To: 

From: 

Date: 

Subject: 

All Chief Executive Officers 

Ray Grace, N.C. Commissioner of Banks 

February 24, 2014 

Town Hall Meeting on Community Banking 

As you are keenly aware, the banking industry has been and continues to be confronted by a 
challenging economy and an increasingly complex and difficult regulatory environment. These 
challenges have been particularly acute for community banks by virtue of their limited size and 
organizational resources. 

As part of an effort to address these challenges, the N.C. Office of the Commissioner of Banks 
invites you to attend a town hall meeting at 1:30 pm on April 15, 2014, that will provide you an 
opportunity to share your views on the challenges and opportunities facing today’ s community 
banks. This meeting will be held jointly with the North Carolina Bankers Association. 

As you will recall, our agency solicited written feedback from you last year. We shared your 
feedback with the Federal Reserve System, the Conference of State Bank Supervisors (CSBS) 
and state bank regulators. The information was summarized in a j oint report published by the 
Federal Reserve Bank of St. Louis (FRB) and CSBS. That report, Community Banking in the 
21l st Century: Opportunities, Challenges and Perspectives, is available at 

We are hosting this face-to-face meeting in an effort to encourage broader participation and 
discussion. The insights and ideas gleaned from this meeting will be consolidated and forwarded 
to CSBS and the FRB, and will be part of a community banking report to be presented at a 
conference in St. Louis in October. The study is intended to inform efforts to streamline and 
improve regulation and supervision of community banks, as well as to provide input to 
legislative efforts in Washington. 

locolion: 316 W. Edenlon Street, Rnleigh, I~C 27603 
Mnding Address: 4309 Mnil Servke Center, Rnleigh, NC 27699-4309 

(919) 733-3016 Fax(919) 733-6918 Internehwww.nccob.org 
An Equal Opportunity/AMrmntive Aclion Employer 



The meeting will be held at our office at: 

N.C. Office of the Commissioner of Banks 
316 West Edenton Street 
Raleigh, NC 27603 

If you are unable to attend or wish to remain anonymous, please share with Nathan Batts of the 
North Carolina Bankers Association your feedback in advance (nathan@ncbankers.o~g or 919- 
781-7979). Nathan will summarize your comments at our April meeting. 

Please RSVP to Minda Ray (mray~i),nccob.gov or 919-715-11854) no later than March 26. 

We value your candid feedback. By sharing your views, we can better assess the needs of 
community banks and provide an economic and regulatory environment that will foster a 
healthy, vibrant community banking industry, and encourage and nurture the entrance of new 
and innovative participants in the future. 

While the primary focus will be on community banks, we welcome participation and ideas from 
all banks, regardless of size or charter type. We look forward to this being a truly collaborative 
effort, and hope we can encourage you to give serious thought and candid voice to your concerns 
and specific recommendations. 

We thank you for your enthusiasm and support, and hope to see you in Raleigh in April. 



Sent: 

To: 

Subject: 

Attach: 

Nguyen, Ha <hnguyen@nccob.gov> 

Wednesday, March 12, 2014 2:38 PM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

FW: Articles tbr Maxch 21 discussion 

Emailing Is UCC Article 9 the Achilles Heel ofBitcoin - Credit Slips.ht~n.msg 

Dear Professor Broome, 

Please find below the email regarding virtual currency that I sent to certain state agencies~ Attached is a blog shared by the AG’s office that is very interesting. 

CSBS recently established the Emerging Payments Task Force: http://www,csbs.org/news!press-releases/pr20:[4/Pages/pr-O220~.4,aspx~ wNch will a~so study 

vir~ua~ currendes. The chah of th~s ~ask force (David Cotney~ MA Banking Commbs~oner) ~s featuFed on Money with Me~issa Frands: 

http:i!www.foxbusin ess,comion-a~rimon ey--w~t h--m elissa--fra ncisiindex.html#/vi3261648860001. 

~ understand you can’t make it due to the short notice, but ~f you have any insight you can share, we certab~iy took forward to hearing ~:rom you. Thank you so 

Sh~cere~y, 

Ha 

919-.733-0576 

E~= Nguyen, Ha 
Seat= Tuesday, March $$, 2054 $0:$3 AN 
Te= ’Woods, Phillip’; ’~reeman@sosnc.com’; ’daniel.garner@dornc.com’; Brandon Watson; ’dmassey@sosnc.com’; ’sprue~@sosnc.com’; Fran Lawrence ~reasurer Cowell) 
(fran.lawrence@nctreasurer.com) 
Co: ray 
Subject: Articles for March 21 discussion 

Good morning. 

The office of the Governor’s generai counse~ provided a couple of srdcies to share with the 

:].. Politico m’t~de wMch mentions that the Senate ~ome[and Security and Governmental Affairs Committee plmas on ~ss~ing a report on the federal government- 

w~de respoase in the ~ate spr~ng: http:ffwww.po[itico.com/storv/2014!O3!bitco~nqnventor-~.O4429.html?hp=r6 

2, Bitce~n goundation H~res Cato ~nstitute Offida~ Jim Harper 

Trade Group Hired Harper To Identify Po~itica{ ~mped{ments to Bi~:co{n Adoption 
March 11, 2014 9:00 a.m. ET 

B~tco~n advocates are pumping up their efforts to reach out to governments thai are scrudn~zk~g the fledgling virtual currency closely. 

The Bitco~n Foundation, a trade group, on Tuesday said it has h~red J~m Harper, an official at the Cato ~nstitute, a [~bertadan policy organization, to "~dent~fy 

political imped~menl:s to bRcoin adopt:~on, and build confidence [r~ bRcoin among gow~rnments aFoutld 

The mow? comes as gow?mment:s are tussling wRh a number of issues re~ated to bRcoin, ranging [rom how ~t should be regulated to whether [t should be 

taxed. Russia and CNna have damped down on Mtcob~ ~n recent months, while other countries condnue [o assess ~ts role and effec[ on their ddzens and 

businesses. 

In the LLS~, the New York Department of Financial Services recently herd two days of public hearings ~nto virtual currendes as ~t prepares to issue a regulatory 

framework later this year. 

The rive-year o~d elecl:ron~c cure,racy has attracted a s~gni[icant amount of attent:~on [n the past year, send~ng it:s prk:e to more than S(~O0 flom 5~40 a year ago. 

Ve]iture cap~taHsts are pouring money into b[tcoit~-re[al:ed compa[~[es a[xt a growing number of mainstream merchants are accept:rag it for payment. 

But the enormous growth ~s also causb~g proMems [hat are sparMng concern among regu[a[ors and ]aw--en[:orcernent agendes. Among them: last month’s 

collapse of Mt. Gox, a Tokyo-based trading exchange that last year handled the bulk of bitcoin tradh~g. The defunct exchange has filed for bankruptcy 

protection h~ Japan and the 

{:doba[ governments also have expressed concern about bitco~n being used as payment for i~[egal activ~t:ies. 

Mr. Harper, who has been dhecl:or of kfformat~on policy studk~s for the Cato ~nstitut:e since 2004, a~so has worked as counsel t:o committees m the U.S. House 

and Senate. In addition, he was a government-relations counsel to eBay Inc.’s PayPa[ unit, Ver~Sign Inc. and o[her companies. 

"Vm excited by the opportunity to help the foundation achieve NtcobYs promise for ~mprov~ng g]oba~ finandal b~dusion, strengthening finandal privacy for 

law-abiding consumers, increasing Hberty and d~gnity for people the worm over, and providing a staMe money supply ~n countries where monetary instabNtv 

may threaten prosperity and even peace," Mr. Harper said in a statement. 

Mr. Harper will also become a semor fellow at: the Cato k~st:~t:ute, which accepts [)~tc.Nn for payment. 

The foundation also sa~d that ~t ~s h~r~ng Amy Weiss, a former White House deputy press secretary under President B~[[ Clinton and owner of her own pub[ic- 

rebdons firm, wi][ work on the foundation’s g~oba[ comrnunicat~ons and media efforts. 

The two hkes wN raise the foundation’s full-time employee roster to e~ght. Like other full-time employees of the foundation, Mr. Harper and Ms. Weiss 

receive thek salaries h~ bitcoin, the foundation 

WHte ~o Robin 51;d~’! (~t robin.sidel@wsj.com 

We ~ook forward to seeing you on March 21 at ~.0 AM. 

S~ncere~y, 

9:].9-733-0576 

F~m~ Nguyen, Ha 
SeBt~ Wednesday, March 05, 20%~ ~:58 PM 
Te~ Onyenwoke, Beth A (b¢~b,_9_~B~9_~¢~_~G_g~); ’Woods, Phillip’; Janet Cowell 0~_~_~[]~_~[_¢~_~M£~[_~); ’~reeman@sosnc.com’; ’daniel.garner@dornc.com’ 
C¢~ ray; Stephanie Sco~ 
S~bject~ Meeting [nvi~tion from NC ~ice of the Commissioner of Ban~ 

Good afternoon. 

The N.C. Office of the Commissioner of Banks is holding an informational meeting to discuss an emerging financial product known as virtual currency or crypto- 

currency, the most well-known being Bitcoin. 

You have probably heard much of the controversy regarding the "Silk Road" Bitcoin scandal involving the drug trade and money laundering through a Bitcoin 

exchange, and more recently, the dramatic collapse of Mt. Gox, then the world’s largest Bitcoin exchange. 

Many states, including California, Florida and Georgia, have begun issuing licenses to companies engaged in the exchange of U.S. dollars for virtual currency. Last 

week, Federal Reserve Chairwoman Janet Yellen announced the FRB has no jurisdiction over or means to control crypto-currencies. China and Russia, on the other 

hand, have banned them. 

North Carolina has received its first application from a virtual exchange company under the Money Transmitters Act, for a company we have learned has now been 

licensed by 14 other states. A bar in Wilmington and a bakery in Durham have announced they will accept Bitcoins in payment. Due to the potential impact this 



"currency" may have on our state, we are inviting representatives from key North Carolina agencies to join us for an open and frank exchange of views and 

concerns on this matter. 

Here are some articles that shed additional light on these types of entities: 

http://www.wired~com/wiredenterprise/20:[4/O3/bitcoin-exchange/ 

http://www~reuters~c~m/artide/2~14/~3/~5/us-bitcoin-mtgox-ja~an-idUSBREA24~122~:[4~3~5 

http://b~ogs~wsj.com/rnoneYbeat/2~14/~2/27/ye~en~on~bitcoin-fed~doesnt~have~auth~ritY~t~regu~ate~it-in~any~way/ 

http:/[money.cnn~com/2014/O2/19/technology/secur!t¥/bitco!n-b!ack-market/ 

The meeting will be held on Friday, 10:00 am, March 21, at: 

N.C. Office of the Commissioner of Banks 

Reynolds Building 

316 W. Edenton Street 

Raleigh, NC 27603 

Please park in any space not marked "Reserved." If you have trouble finding a space, please inform our receptionist, and she will assist you. 

Please RSVP to me by end of business on March 17. Thank you. 

Sincerely, 

Ha 

Ha Nguyen 

PlO/Legislative Liaison 

NC Office of the Commissioner of Banks 

919-733-0576 
Thia Meaaage (including attachmenta) ia intended only for the identified Recipient(&) and may contain information that ia confidentiat purauant to N.C G.S §§ 53C-2-7, 53C-4-12, 53-244.050(i), and 

244 120 and/or is otherwise privileged, tf you are not the intended Recipient, you are hereby notified that any use, copying or distribution of thia Message (including attachments) is unauthorized and 
prohibited If you have received this Message in error, please notify the Sender (.~.n__g_u_~_e_.n__@_n__c__c__o_f_2_~_o__v_) immediately and then delete the Message (inck~ding att attachments) from your computer. To the 
extent tt~at tt~is communication is aot othen.~ise privileged or confideatial, it may be subject to the North Carottna Public Records Law and may be disclosed to third parties. The Office of the Commissioner 
of Banks (OCOB) provides this emait only as a public service It is not binding upon OCOB, and it is not in tended as tegat advice, since OCOB may not lawfully represen t priva te citizens or en titles in any 
matter 



Fl’om: 

Sent: 

To: 

Subject: 

Woods, Phillip <pwoods@ncdoj.gov> 

Tuesday, March 11, 2014 2:42 PM 

Nguyen, tta <hnguyen@nccob.gov> 

Emailing: Is UCC Article 9 the Achilles Heel ofBitcoin - Credit Slips.htm 

I am sure you saw this, but just in case... 

1924 and Today ] Main A Dark Side to the Trustee’s Strono_ Am1 Powers 

Is UCC Article 9 the Achilles Heel of Bitcoin? 

posted by Bob Lawless 

::Ni Bitcoin ~rnage 

Last week Prot~ssor Lwm LoPucki called me up and asked a good question. Why hasn’t Bitcoin fallen apart 

because of the operation of Article 9 of the Uniform Commercial Code (UCC)? It is a really good question. With Lynn’s pem~ission, I am writing up a blog post abont 

our conversation, bnt it was Lym~ who first identified the issue. 

As many readers will know all 50 states have enacted "the UCC with only minor vaadations. Article 9 govems security interests in permnal property that is, movable 

and intangible property as opposed to land and buildings. The bank that gave you a car loan has an Article 9 security interest in the automobile ~rving as collateral tbr 

the loan, and the bank providing operating capital tbr your comer bake~ similarly may have an Article 9 security interest in the inventory, equipment, and accounts at 

the store. Article 9 is one oftho~ la~vs that only specialists tend to know, but it plays an important role in "the flow of commerce. 

The b~ke~y example was deliberate given .t.!).i..s...r1.e.~i.s...a...b.R.t1U4..I..)...u.!~!)..a.gL‘...N....~.~,..~.~2 accepting bitcoins. I have no idea about the financial circmnstances of this pea~ticular 

bake .ry~ but to understand the point assume it has loan from a bank secured by the bakery’s "inventory, good~ eqniptnent, accounts, and generdl int~lgibles." Such an 

arrangement would not be uncommon and would effectively give the bank an Article 9 security interest in all of the bakery’s property that is not real estate, sometimes 

referred to as a "blanket lien." 

When a customer pays the bakeD’ with bitcoins, those bitcoins certainly now become part of the bank’s collateral. Given that one bitcoin is worth over $600 today, the 

customer either has ordered the world’s most expensive donut or technically will have paid with bitcoin snbunits. For ease of exposition, let’s just call them "bitcoins." 

The bank’s security interest will attach to the bakery’s bitcoins. When the bakery uses bitcoins to buy flour from a supplier, the bank’s security interest roll con~fnue to 

encumber them. UCC section 9-315(a)(l ) provides that the bank’s securi~ interest %ontinue in collateral not~viths~ding.., disposition thereof unless the security 

party authorized the disposition free of the security interest. The supplier is not protected by the "buyer in ordinary course" provision of 9-320(a) because that provision 

only strips security interests from "goods." 

Fu(ther, the securiu interest will remain with the bitcoins through subsequent transfers (UCC § 9-325). A remote transferee of the bitcoins will take the bitcoins subject 

to the bank’s security interest. Assuming the bank has t~ken the easy steps to perfect its security interest, which it allnost ahvays will have, the bank can seize the 
bitcoins as collateral iftbe bakery, ’s debt goes nnpaid. The possibility of another pare/with superior prope~V interest in a bitcoin would seem to subs*antially dampen 

their utility as a medium of exchange. 

Transferees of money take free ofa pree~sting security- interest (UCC § 9-332). Thus, yon do not have to worry, that the U.S. currency the bake~ gives you as 
change for your transaction is encumbered by a securi~ interest. That way, money circulates like.., well, money. 

A Bitcoin defender might respond that the UCC shonld treat bitcoins like money. Regardless of the merits of such a principle in the abstract, the UCC has a definition 

of money, and it does not appear to include bitcoins. Specifically, "money" is a "medium of exchange currently authorized or adopted by a domestic or foreign 

govenm~ent" (UCC § 1-201(b)(24)). To the bes~t of our knowledge bitcoins are not currently authorized or adopted by a dolnestic or foreign government. One solution 

to the UCC problem Inight be to get a domestic or foreign government to authorize bitcoins as a mediuln of exchange such that they then Inay receive the UCC 

treatment ibr "money." But that solution will come too late for the thousands of wallets probably already infected with bank liens. Those liens will remaAn with the coins 

to which they attached. 

Another ont for Bitcoin defenders might be the roles for commingled collateral. For example, if the bake~ deposits your payment for donuts in its bank account, the 

bank account may contain some of the bank’s collateral and some of the bank account may be non-collateral. In these situations, the UCC simply directs that the court 

is to use "equitable principles" to resolve any disputes that arise. In the context of traditional bank accounts these "equitable principles" are a series of well-established 

practices. Once in a bitcoin wallet, a flee- wheeling interpretation of"equitable principles" might wash the securi~ interest away but that would be a very untethered 

tiee- Maeeling. 

Even if there some aquments that the security interest does not stay with the bitcoin~ the problem is the ancertamty, and the uncertainty would seem to be enough to 
undo the attractiveness of bitcoins. Either Lynn and I have missed something about how bitcoins work and their interaction with Article 9, or the Bitcoin proponents 



have thiled to notice how Article 9 could unravel the whole enterprise. Up until now, bitcoins have not become a substantial paJct of mainstreaJn commerce such that the 

Article 9 problem may have been of little consequence, but if bitcoins are to become pa(t of mainstream commerce, the Article 9 problem must be solved. 

Bitcoin image courte.sy of Shutterstock. 

March 
10, 2014 at 8:17 PM in ~_ _e_ _c_ _ _uj2e_d_ _ _I_ ~ _e_ ! )_ _d_ j_ ! )_g" 

Comments 

I think yon axe exaggerating the obstacles. Began w Lord Mansfield in a Miller v Race and recognize that the bill there in question was to be treated as money and pass 

in currency because it was so treated by the general consent of mankind. 

Posted by: 2_a__c:_l_~__6~:_e__~: I ___M__~_r__c_!~__l___0_~__~9_l__4_~_~_L(_!~)__._~_~_~!~_4_ 

Yeak Jack except for the fact there is a statute hem wifl~ ve~ precise language. 

Or, another way to put it is mankind may consider the painting hanging in the bank lobby to be art, but to the UCC, it is equipment. 

Posted by: Bob L~vless March 10, 2014 at 10:00 PM 

Bitcoin was meant liar square-jawed John Gait types and drug dealers, not mainstream commerce. Somehow, I don’t think that UCC 9 will be a problem with the 

intended audience. 

I’m not sure that the Miller v. Race road is precluded by s~tatute. 9-332 says what it says. Howevec it doesn’t preclude anything, and "equitable tracing" says nothing. A 

judge has plenty of room to decide that bitcoins can’t be equitably traced out of the account. Banla-dptcy judges axe practical folk, after all. If they grok the issue, they’ll 

find a way. 

Posted by: Ebenezer Scrooge I March 11,~ 2014 at06:l 5 AM 

PS: 

The need for certainty mainly e.’ds~ts in the opinionating bar, wNch a~er all was a chief driver of the Article 9 revision effort. Bnsiness people extended secured credit 

even before Article 9, against what lm~ers would now consider intolerable unce~fin~. AFAIK, wholesale payment law is the only bod~v of law that demands really 

high certainty. The rest of the perceived demand is merely the braying of the defendants’ bay. 

Posted by: Ebenezer Scrooge I March 11, 2014 at 06:24 AM 

Bob, say you are right, say UCC Article 9 allows banks to claim the bitcoin back. 

How would the bank proceed’? They cannot have it back anyway. I mean practically, physically, cuptographically, they can’t just have it back they have no power on 

it. 

The "new owner" (maybe anonymous) has nothing to fear. 
Therefore there is actually no problem. 

Posted by: Astezar i March 11,2014 at 07:50 AM 

Astezar, consider the example of the bakery and the supplier. Atter the bank calls the bakery’s loan and gets a judgment against the bakery, it conducts discovery to 

see where the bakery’s bitcoins went. The beJ~ery will be compelled to testify as to the identity of the supplier. Then the supplier will be compelled to testify as to the 
present contents of the supplier’s bitcoin account. If the supplier fraudulently transfers the coins before the bank can seize tbem, the supplier is liable to the bank -- in 

real dollars. 

Posted by: Ly~m M. LoPucki I March 11. 2014 at 11:24 AM 

Ebenezec the eqnitable tracing rule Bob is referring to is the "lowes~t intermediate balance rule." If the bitcoins went into the recipient’s account they are in it permanently 

to the extent of the lowest later balance in the account. A drug dealer can periodically empty the acconnt and that will take care of the problem. But legitimate business 

people -- even Johi~ Galt -- aren’t going to want to be bothered with hiding the currency they nse. 

Posted by: I ,ynn M. LoPucki I March 11. 2014 at 11:31 AM 

Verify your Comment 

Previewing your Comment 

Posted by:I 

This is only a preview. Your comment has not yet been posted. 

[ Post ] [ Edit ] ~ 
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Reagan, Betty <breagan@ncaa.org> 

Thursday, March 13, 2014 11:41 AM 

NCAA Division I Degree-Completion Awaxd new FI 4S 15 application is tx~sted on-line. 

VIA ELECTRONIC IVl)\IL 

MEMOI~kN DIUM 

TO: Presidents and Chancellors ] 
Facnlty Athletics Representatives ] 
Director of Athletics ] of NCAA Division I Member 
Senior Woman Administrators ] Institutions. 

March 13, 2014 

FROM: Ellen Summers 

Librarian. 
SUBJECT: 2014-15 NCAA Division I Degree-Completion Au,ard Pmgraa~. 

The application for the NCl’u’k Division I Degree-Completion Awaxds for the fail/spring 2014-15 is now available at ~%,___w__:_~_c2~:~?__rg. 

To be considered for this award, the student-athlete must have completed eligibility at an NCAA Division I member institution; enrolled originally in or before 

September 2009; exhausted institutional eligibility for athletics-related aid (five years) and be within 30 smnester hours or 45 quarter hours of cmnpleting an 
undergraduate degree. 

All of the applications are reviewed by a committee of representatives from seven NCAA Division I member institutions. Funds ordinarily allow awards to be made to 

less than one-half of the applicants, Therefore, it is important to stress to your students that they must fill out the application completely and provide 
supporting documents h~ order to be considered for tiffs award. 
The completed application and snppo(ting documents mast be mailed to me at the national office and be postmarked no later than May 23. The committee will make 

its decisions on fnnding by June 27. 

Please contact me at 317-917-6308 or esmnmer<&ncaa,org, or Betty Reagan at 317-917-6367 or breagan@ncgm,org if yon have questions about this award or the 

application. 

ELS:br 

This email m~d any attaclnnents ~nay contain NCAA confidentia1 and privileged mtbnnation. If you axe not the intended recipient, please noti~ the sender i,nmediately 
by return email, delete this message and destroy may copies. Any dissemination or use of this information by a person other than the intended recipient is unauthorized 
and may be illegal. 
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team conflict, student-athletes’ interests should prevail. 
- Discussions between advisors and student-athletes should focus on ways to foster student learning 
- Discussions should focus on the student-athlete’s well-being and on ac~e;Ting pursuing the student- 
athletes’ individual academic interests and career plans 

Resources for handling conflicts 

V~rnen an instructor, administrator, or student has a question or concern about contact with an advisor, 

s!he may use any or all of the following resources: 

- Contact the ._a_p_Rr_o_p___r_i_’_a__t_e_.__Director of Undergraduate Studies, Department Chair, or Dean 

- Contact Mi~hc!~le Br,~w~, d__t__l_?_~___£_~irector of ASPSA,.___I_)__r_:___M__i__@__e__I_]_~____B____r_9~_n__: 
- Contact the Honor System (for matters of possible academic or conduct infractions) 
- Contact the University Ombuds Office 
- Contact the Senior Associate Dean for Undergraduate Education or the equivalent person in the 
instructor/student’s professional school 

- As a last resort, contact the Provost 
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- Discussions should focus on the student-athlete’s well-being and on a~l-aie-~i~ pursmng the student- 
athletes’ individual academic interests and career plans 

Resources for handling conflicts 

When an instructor, administrator, or student has a question or concern about contact with an advisor, 
s/he may use any or all of the following resources: 

- Contact the appropriate Director of Undergraduate Studies, Department Chair, or Dean 
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- Contact the University Ombuds Office 
- Contact the Senior Associate Dean for Undergraduate Education or the equivalent person in the 
instructor/student’s professional school 
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Sent: 

Sub,iect: 

Attach: 

Robert Eno <eno@indiana.edu> 

Thursday, March 13, 2014 9:04 PM 

’Robert Eno’ <eno@ndiana.edu> 

’Bowen, Mike’ <mbowen@usf.edu> 

Anm_lal [),_eports for COlA Metnber Senate Chairs and Representatives 

2014 COIA Annual Meeting Report.pdf; 2014 COIA Annual Meeting Report - Executive summa~.pdf; 2014 COIA Steering Committee 

Report - Executive summao+.pdf, 2014 COIA Steering Committee Report to the Membership.pdf 

Dea+ Colleagues, 
On behalf of Coalition on Intercollegiate Athletics Chair Mike Bowen and the COIA Steering Committee I’m conveying several documents: the 2014 COIA Steering 

Committee Report; a report on the 2014 COlA A~mual Meeting, held two weeks ago at the University of South Florida; and sepal+ate files of the executive snmmaries 

of these two reports, 
These reports are intended to bring you up to date on the major issues confronting college sports and COIA’s responses to them. Please feel free to share the reports 

with interes+,ed senate colleagues, your campus FAR+ m~d other facult?’. We hope that the executive summaries may make it convement to provide a brief update to 

your senates. As always, we would ve~ much welcome comments m~d suggestions for the Coalition’s ongoing work. 
As you know, the Co~Jition has been cotnpiling a snrvey of campus concussion policies and protocols to e+th+~ce information sharing and seuate awa+eness of this 

isst~e. A preliminm)+ repo~+t of survey results was discussed at the annual meeting; it is not included among the present materi+Yts, because we expect to circulate a final 

report to you at the beginning of April. 
We would like to welcome two recent members of the Coalition: the facul+’ senates of Rice Universits+ and the Universi~+ of Akron. These two senates bring COIA’s 

total membership to 63 faculty senates. Thanks to them and to all of you for joining in support of a strong and thoughtful facult?+ voice supporting academic values and 

sensible reform in college sports. 

Bes+t wishes, 

Bob Eno 
Indio~ta University 

Associate Chair, COIA 
~//blogs.co+mn.ps u.edu/thecoi+v’ 



Report on the COIA 2014 Annual Meeting 
February 28 - March 2, University of South Florida 

Executive Summary 

This year’s annual COlA meeting included five major topic sessions, followed by the Coalition’s 
regular business meeting. 

Academic integrity’. Bob Malekoff, a member of the commission that investigated academic fraud at 
UNC, reflected on the lessons to draw" from the case. Lack of clear accountability, or "ownership," in 
college sports, failure of faculties to take responsibility for monitoring faculty conduct, and lack of 
financial transparency in athletics are key problems that must be addressed. 

NCAA restructuring. Jean Frankel, who is facilitating the NCAA D1 restructuring process, provided 
an overview of the goals and history of the restructuring process. Organizational goals include 
moving NCAA legislation from a constituency-based to a knowledge-based process, and clari~ing 
accountability. A focus on basic questions of mission and govemance principles has been added. The 
restructuring initiative was prompted by pressures from the Big 5 conferences for greater autonomy, 
itself a response to growing public pressure to professionalize some or all college sports. Discussion 
focused on the role that faculty should play in a restructured NCAA, including expanding faculty 
influence, both FARs elected senates representatives, since strong operational pressures for success 
on the field and revenue generation that shape athletics require strong faculty advocacy of academic 
values as essential to decision making in collegiate model. 

Concussions. NCAA Chief Medical Officer Dr. Brian Hainline provided an overview of issues 
related to sports concussions and student-athlete health, and of essential features of concussion- 
related policies and management. Dr. Hainline analyzed in detail the preliminary findings of the 
COIA concussion survey. The results indicate that schools have generally instituted careful 
concussion-related protocols and have well informed policies in place. Areas with room for 
improvement include baseline testing instruments, coach education, and return-to-classroom 
protocols, suggesting ways to improve NCAA best practice guides. 

Athletics finances. Amy Perko, Executive Director of the Knight Commission, presented data 
showing that athletics budgets were growing much faster than academic spending, on a per 
student/student-athlete basis. While enhanced media contracts allow a few programs to operate 
athletics programs in the black, almost all rely on subsidies from general funds and student fees. For 
a few conferences, media contracts will generate enormous new revenues in coming years, but 
schools seem already to have designated this money for enlarged athletics expenditures. 

Antitrust issues. Allen Sack and Gerald Gumey of the Drake Group leadership presented a draft of 
the College Athlete Protection (CAP) Act, for ~vhich sponsors are being recruited in the US Senate. 
The Act would provide the NCAA with an antitrust exemption, and details a regime that would 
ensure future NCAA regulation in accord with the academic priorities of higher education. 
Discussion focused on the practicality of the Act’s design. 

COIA business session. Leadership for 2014-15 was confirmed. A plan to work on implementing the 
Coalition’s faculty engagement blueprint on individual campuses was endorsed. A decision was 
made to undertake a study of current campus athletics governance practices, in partnership with the 
NCAA research division. A new mission statement for the Coalition was approved. 
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Detailed Summaries of Meeting Sessions 

Friday, February 28 

Session 1: Issues from the UNC Academic Fraud Case 
Bob Malekoff 

Professor Malekoff is a co-author of the "Rawlings Report," prepared by the external task force 
that the University of North Carolina commi s sioned to investigate the academic fraud scandal at 
Chapel Hill. Hi s presentation did not focus on the hi story of that scandal, but rather on the 
lessons that could be learned from it. He focused on three areas: oversight and management; 
academics; finances. 

Professor Malekoff’s fundamental message concerning oversight and management is that, in 
contrast to professional sports, college sports programs have no clear "ownership," a person or 
group that is cl early accountable for the decisions of the program. Presidents, who have nominal 
control, are under pressure from many stakeholders, some of which may outweigh the president 
in actual power (e.g., trustees, power coaches, mega-donors). Moreover, though ADs, and 
academic advisors in the athletics department may all be committed to the academic values that 
govern their institution’s mission, they may not be able to perform their j obs in accord with the 
mission because of powerful forces that value athletics success over that mission. 

The goal of managing programs with strict academic integrity faces challenges from a number of 
directions. The exceptionally high number of special admits among athletes - students who enter 
college academically at risk - means level-playing field academic success is exceptionally 
difficult. Pressures to field winning teams and the public’s general lack of concern about the 
academic cost all too frequently create the conditions under which academic fraud can occur. At 
root, academic integrity is a faculty responsibility, and academic fraud - particularly when 
regular faculty are involved - is a problem faculty must find a way to address. This is an area 
where greater faculty engagement is a key to addressing the problem. 



Economic demands place athletics administrators and coaches under sharply increased pressure 
to win, with the expectation that winning will enhance revenue. All but a few schools operate 
athletics at a loss, particularly when long-term debt costs are calculated. At many institutions, 
through direct transfers from the general fund or through student fees, athletics receives millions 
of dollars in direct subsidies that diminish the resources available for academics and for students 
whose sole interest is in their education. These campus financial conditions are not generally 
understood by students, faculty, and the public. One way to address this issue is through 
increased transparency: athletics department revenue sources and budgets, including long-term 
debt, should be public, as should figures for comparative spending per student and per student- 
athlete. 

Professor Malekoff noted that schools will not be able to address these issues in isolation; they 
will require a "network of peers," committed to the type ofj oint action that can diminish the 
impact of local stakeholder groups that may prioritize winning and athletics growth over the 
academic mission. 

Saturday, March 1 

Session 2: NCAA Division I Restructuring 
Jean Frankel, Ideas in Action LLC, Restructuring Initiative Facilitator 

Ms. Frankel explained the background and timeline of the current NCAA D 1 restructuring 
process, which began in August 2013, and which is now projected to reach its conclusion by this 
coming August. The initiative is being managed by a Subcommittee of the D1 Executive Board, 
and involves a basic realignment in the executive and legislative structures of D 1, including a 
revamping of the governing Board and various councils and committees. 

Apart from structure, the processes behind decision-making and the culture in which it occurs are 
also targets. The Subcommittee hopes to design a system where decisions are more definitively 
knowledge-based, rather than constituency-based, and where the culture of the whole is more 

focused on aligning decisions with NCAA core values. Clarifying accountability in decision 
making is a priority. 

Although the initiative began with a focus on structural and process issues, after criticisms of the 
first interim draft plan, the Subcommittee has begun to devote more attention to reconsidering 
the issue of values and governing principles, and the articulation of the NCAA’s mission with 
which these need to be aligned. 

The immediate driver for the restructuring was pressure from the largest conferences, the "Big 
5," for greater or complete autonomy, and the outcome of the process will certainly include some 
form of autonomy for these conferences, though in a continued shared-governance context that 
will specify and limit the aspects where such autonomy applies. Questioned about the relation of 
Big 5 autonomy to clear trends leading in the direction of the professionalization of 
intercollegiate athletics, Ms. Frankel stated that the Subcommittee was fully alert to this issue, 



and determined to arrive at a balance that would ensure the sustainabi#ty of the collegiate model 
in any new structure. 

Discussion of Ms. Frankel’s presentation focused on the issue of the roles faculty should play in 
any new DI structure. Ms. Frankel indicated that the Subcommittee is currently giving strong 
consideration to the inclusion of faculty, along with Athletics Directors, as voting or non-voting 
members of the Division 1A Executive Board (a proposal made by COIA in its October 
recommendations to the Subcommittee). Strong support was expressed for an increased role 
within the NCAA for FARs as well. Ms. Frankel noted that the various AD groups with D 1 had 
unified their voices by collaborating closely during this process, and that it would be to the 

advantage of faculty if the three maj or faculty groups (FARA, 1A-FARA, and COIA) could do 
the same. 

On the question of whether there should be some NCAA-recognized role for elected faculty 
senates to have a voice at the campus level, Ms. Frankel challenged the group to articulate strong 
reasons why this would be of value. Points made in response included the following: 1) Since the 
restructuring process seems to be enhancing the role of ADs, whose perspectives must naturally 
reflect the operational imperatives of revenue generation and team success, strengthening the 
voice of elected faculty, whose perspective is fully focused on the core value of protecting and 
enhancing the academic mission, is a necessary balance at all levels; 2) Elected faculty are 
charged by campus shared governance systems with setting and overseeing the academic 
standards of their institutions, and without a recognized role in athletics oversight the 
information necessary to perform this function with regard to students involved in athletics is 
unlikely to be provided; 3) Strengthening the role of senate involvement in athletics oversight 
will have a secondary benefit of building capacity for effective faculty governance more 
generally. 

Session 3: Concussions and the COIA Concussion Survey 
Brian Hainline, NCAA Chief Medical officer 

Dr. Hainline began his talk with a brief description of the NCAA Sport Science Institute, and 
followed with a description of the types of health issues that are most pressing when it comes to 
student athletes. In addition to concussions, drugs (both performance enhancing and recreational, 
including prescription drug abuse) and mental health concerns are among the most important, 
and the SSI has created initiatives on both these issues: its Doping and Mental Health Task 

Forces. 

Injuries that are associated with overuse and over-conditioning are a critical area where athletics 
program administration can make a difference. The key people in ensuring that these injuries are 

minimized are ATCs: certified athletic trainers. However, the role of the ATC is often under- 
appreciated and under-rewarded, and pressures from others in athletics programs can hamper 
their effectiveness. Dr. Hainline also described some of the functions of the Team Physician, and 
noted that beyond the importance of specialization in areas such as neurology or orthopedics, it is 
extremely important that physicians have a certification in sports medicine. 



One major principle for success in the integrity of athletics health decisions is to design 
programs to create a conflict of interest-free environment. 

Concerning the central issue of concussions, Dr. Hainline explained the limits of current medical 
knowledge, describing the term’s vagueness of definition, which focuses on functional features, 
rather than on the wide variety of physical damage that may be involved. In terms of diagnosi s, 
concussions present no biomarkers, and protocols governing their treatment are based on 
consensus rather than research outcomes. He also reviewed data concerning which sports place 
athletes most at risk, and characteristic differences in gender-specific patterns of concussion 
history, in young athletes. One of the key things for coaches and other athletics personnel to be 
aware of is that many athletes arrive in college with a history of injury that will affect both their 
performance and their well being. 

Among the things Dr. Hainline suggested faculty give some thought to with regard to 
concussions, the most important was to help develop good return-to-classroom protocols that 
would make sure that faculty were notified when students had concussion issues, and well 
enough informed to play appropriate roles in ensuring that students return to academic work was 
well managed, especially since concussion symptoms, including PTSD-type features, can persist 
for long time periods in some cases. Ultimately, return to academic work after concussions must 
be managed on a case by case basis, like return to play decisions, but there should be best 
practice policies that guide all involved. The COIA survey indicates that few schools have yet 
developed any formal return-to-classroom policies, and faculty can work with athletics 
departments to ensure that adequate communication with academic advisors and instructors is a 
part of such policies as they develop. 

Turning to the COIA questionnaire on concussions, Dr. Hainline made a detailed analysis of the 
results collected so far. He noted that based on the sample we have, programs seem to be 
handling concussion management appropriately in most respects. Most programs are generally 
following NCAA Medical Handbook guidelines and other appropriate consensus documents, but 
Dr. Hainline stressed that the state of knowledge was constantly changing and required close 
monitoring. New NCAA best practice guidelines will be coming soon, and Dr. Hainline noted at 
several point that the results of the COIA survey had altered his perception of what information 
those guidelines should convey. One example would be clearer standards for coaches’ education 
about concussions. 

Another example was the use of baseline testing, on which schools provided more detailed 
information than most other survey questions. Dr. Hainline noted that the survey indicated an 
over-reliance on computerized baseline testing (IMPACT), which creates a digital record, rather 
than observational testing (BESS), where trained observers assess skills such as balance. The 
latter type of test, although low-tech, allows a trained assessor to spot intentional 
underperformance on baseline tests - a way student-athletes sometimes create artificially low 
thresholds for later return-to-play clearance. (Dr. Hainline also recommended an eye-tracking 
protocol, called the King-Devick test, which so far only one school has reported using on the 
COIA survey.) 



Dr. Hainline also noted the importance of NCAA schools contributing to a centralized injury 
reporting database, Datalys. Only one-third of survey respondents currently link to Datalys. The 
reason for that may be that schools understand Datalys to be solely an electronic medical records 
platform, and there are many more powerful EMR systems available. However, Datalys is now 
serving as a clearinghouse for NCAA injury data, and in that respect it can be linked to primary 
EMR systems. Dr. Hainline urged schools to contact Datalys President Tom Dompier 
(datalyscenter.org). 

Dr. Hainline will be tracking the COIA survey data as it is updated, and the aggregated 
information will inform the development of new NCAA online resources for concussion issues. 

Dr. Hainline had to leave the meeting after two hours to return to New York, and in a closing 
discussion session, participants discussed the timing for completion of the final survey report, 
and ways that COIA and faculties in general can further contribute with regard to student-athlete 
welfare issues. A follow-up effort focused on students-athelete mental health issues, issues that 
Dr. Hainline told us he believed were a more serious problem than concussions, was raised as a 
possibility, particularly if work COIA initiated in this respect could be accommodated under the 
umbrella of normal faculty due diligence inquiries into health polici es and practices concerning 
all students. 

Note: A prefminary report on the COIA concussion survey was circulatedprior to the meeting. 

A final report is scheduled for completion and circulation on or before April 1. 

Session 4: Financial Developments in Intercollegiate Athletics 
Amy Perko, Executive Director, Knight Commission on Intercollegiate Athletics 

Ms. Perko reviewed the role and accomplishments of the Knight Commission since it published 
its initial report on intercollegiate sports in 1991, calling for increased presidential control and 
tighter academic eligibility standards, prompting dramatic changes in the NCAA. 

The Knight Commission has taken the approach that in light of antitrust laws that limit the 
avenues for restraining athletics budget expansion in a competitive context, the best available 
tool for the NCAA to use for such purposes is the realignment of financial incentives to accord 
more closely with educational values. Concrete examples are the Commission’s recommendation 
to use academic success criteria in determining revenue distributions, and its proposed formula 
for distribution of increased revenues generated by the new football playoff system, that would 
specify levels targeted for athlete academic education. 

Ms. Perko went on to describe from various perspectives the present fiscal profile of 
intercollegiate sports. Comparing revenues for FBS programs, sorted according to budget size, 
data indicates that even the highest-resource class of schools shows a net transfer of dollars from 
general funds and student fees to athletics ("allocated revenues"), though at a subset of these 
schools athletics is in the black. Allocated revenues, as opposed to earned, or "generated 
revenues," grow progressively larger as one examines groups of schools with smaller athletics 
budgets, and the role of general fund transfers and student fees as components of all revenues 
rises to 31% each for the bottom quartile of FBS schools. Expenditure patterns are relatively 



stable across D 1 classes, except that among the largest programs, the share of expenditures on 
student aid is well under half of the share in the smallest programs, while the amount devoted to 
facilities grows accordingly. 

Ms. Perko introduced the Commission’s recently completed online "Athletic and Academic 
Spending Database for NCAA Division I" (http://spendingdatabase~knightcommission.org/). 
This public access tool charts changes in expenditure pattern between 2005 and 2011 at all 
Division I schools, and allows comparisons between the growth of athletics spending per athlete 
and academic spending per student, as well as changing patterns of capital debt and debt service 
on athletics facilities. The database can be a powerful tool for faculty and faculty senates wishing 
to get a snapshot of their school’s fiscal profile and a picture of how it compares to peer schools 
and subdivision norms. 

Ms. Perko closed with an examination of the growing scale of media dollars in the revenue 
profile of Big 5 conference schools, derived from conference TV contracts and BCSiPlayoff 
football. From a baseline of total $390 million in total revenues in 2004, these funds have grown 
over 300%, and are projected to be $1.6 billion in 2015, rising to $2.2 billion in 2020. In the 
context of high public concern for the current balance in big-time college sports between fiscal 
and commercial pressures on the one hand and academic values on the other, this creates an 
opportunity for schools to adjust the balance by redirecting a greater portion of funds to the 
academic mission. However, indications are that at many schools, this money has "already been 
spent" through financial commitments to operational or capital growth in athletics. 

Brief Update on Faculty Input into NCAA 
Kevin Lennou, Vice-President for Membership Affairs, NCAA 

In the context of responses to Amy Perko’s talk, and discussion of the role of elected faculty 
representatives in influencing NCAA policy, Kevin Lennon added some comments. 

Referring to the decentralization of athletics that the NCAA initiated in 20113 - a process that, at 
least, paused once the D 1 restructuring initiative began - Vice-President Lennon reminded us 
that the planned shift from the principle of competitive equity to one of fair competition was still 
underway, and that this was where faculty ~vould need to play an enhanced role. The fair 
competition standard, which will eliminate many across-the-board constraints on FBS programs, 
will require increased local athletics policy making, and faculty need to find a way to ensure that 
they play a major role on their campuses in this respect. 

As for NCAA-based decision making, it appears very likely that the only route of influence 
elected faculty will have is through on-campus communication with those who will play direct 
roles within the NCAA: presidents, ADs, and FARs. Establishing and building lines of 
communication will be the most effective strategy for elected faculty representatives in the short 
term. 

It was noted by participants that at many institutions, faculty had little leverage to succeed in this 
effort. Vice-President Lennon acknowledged this, and suggested that one viable approach might 



be to try to initiate on a school-by-school basis, wherever possible, the campus-based models for 
senate engagement and senate-FAR communication proposed by COIA last year. 

Session 5: The Drake Group CAP Act Initiative 
Allen Sack, University of New Haven; Gerald Gurney, University of Oklahoma 

The CAP Act (College Athlete Protection Act) is a legislative bill that the Drake Group has 
drafted and begun to lobby for in the US Senate. The bill includes an antitrust exemption for a 
regulating "Association" (which would, de facto, be a restructured NCAA), along with a number 
of other features that would modify current policies and practices to establish a regulatory regime 
justifying the granting of the antitrust exemption. 

Among the features of the restructured NCAA that the Act envisions would be the following: a 
governing Board broadly representative of athletics stakeholder groups, alongside a component 
of ex-presidents comprising 40% of the board; extensive new athlete welfare standards, 
including expanded educational and health benefits; due process protections for individuals and 
institutions subject to penalties for alleged rule infractions; principles to govern revenue sharing 
(dissociating it with winning), distributions to conferences and to school academic general 
accounts, and distributions of revenue to fund mandates of the Act; required full compliance with 
Title IX; GPA standards for continuing eligibility; GPAitest score standards for first-year 
eligibility; formulas limiting coach salaries that would require sharp cuts; rules against new 
facilities being restricted to sole us of intercollegiate athletics. The Act, which is comprehensive 
and detailed, includes many other features. 

Professors Sack and Gurney, representing the Drake Group leadership and CAP Act drafting 
committee, presented a summary of the Act and asked for comments that might suggest how 
COIA as an organization might respond. Comments from meeting participants indicated strong 
interest in the potential of an antitrust exemption, though expressing reservations about the 
dangers of involving Congress in further university regulation. Participants voiced general 
support for many of the specific provisions, though reaction was not uniform. However, almost 
all who commented felt that the breadth and specificity of the regulatory regime was a problem, 
both in terms of having Congress mandate outcomes long debated within the NCAA, and in 
terms of the realistic possibility of any such act being adopted. 

While some of the features of the CAP Act beyond the antitrust exemption might be necessary to 
outline the nature of a regulatory regime that coul d justify grant of the exemption, participants 
felt other features seemed to reflect a "wish list" (one with which COIA might be largely 
sympathetic), that would chiefly provide the NCAA and its member institutions reasons to 
oppose adoption. Politically, a better balance might be struck by pairing the exemption, which in 
itself would be an attraction to the NCAA and its member schools, with only those features of a 
regime essential to ensure that economic behavior would be regulated in conformity with 
academic values and athlete welfare. Under an altered economic framework of thi s kind, the 
remaining non-economic goals might be realized without Congressional mandate. 

Amy Perko noted that the Knight Commission, which has previously opposed seeking an 
antitrust exemption for intercollegiate athletics, remains open to the possibility that changing 



conditions may make reverse that calculation. COIA has been increasingly inclined to take up 
this issue as well. Participants all seemed agreed that the impressive effort by the Drake Group 
has moved this issue much further forward. 

Sunday, March 2 
COLA Business Meeting 

The Sunday morning session was reserved for faculty, and its agenda included discussion of 
COlA organizational matters and of strategy for the coming year. 

Concerning organization, participants considered the issue of leadership, and requested and it 
was agreed that Mike Bowen (South Florida) would stay on as Chair of COIA for the coming 
year, assisted, as over the past year, by a three-person group of former co-chairs: Bob Eno 
(Indiana), Ginny Shepherd (Vanderbilt), and Nathan Tublitz (Oregon). 

The more difficult organizational issue was ensuring that COIA sustain appropriate levels of 
communication with and engagement of its constituent senates. Prior to the start of the annual 
meeting, the COIA Steering Committee agreed to increase its own level of activity by scheduling 
regular meetings via online teleconference tools, which encourage participation more readily 
than unscheduled email communication. Members agreed that topical surveys and other data- 
based research ideas were appropriate COIA activities and should be pursued in a timely manner 
with the membership. 

In addition, it was agreed that the leadership would attempt to persuade all member senates to 
appoint continuing COIA representatives, whose role, given the annual or biannual turnover 
among senate chairs, is essential for providing continuity and engagement. Currently, only 44 of 
COIA’s 61 senates have appointed COIA reps. The leadership will also use an email list of 
COIA reps to communicate regularly with the membership, with a goal of periodic Steering 
Committee reports to COlA reps as well. 

For COIA to endure, however, it needs to find a way to foster greater senate-to-senate horizontal 
communication. One of the goals of the new communication approach will be to try to 
accomplish this initially through COIA reps, rather than senate chairs. 

Concerning the COIA agenda for the coming year, it was agreed that COIA’s engagement in 
NCAA restructuring and completion of the concussion initiative would be two continuing 
elements. In addition, there was discussion of two new proj ects: Discussions with Michael 
Miranda, NCAA Associate Director of Research, who j oined the Tampa meeting, indicated that 
the NCAA was interested in partnering with COlA in a project to determine the ways campus 
athletics governance is practiced among FBS schools: for example, the ways that senates, FARs, 
campus athletics boards, and athletics departments communicate and divide responsibilities, an 
issue on which COIA has guided research in the past. It was agreed that Mike Bowen would 
organize a subcommittee to explore this issue, and work with the University of Tulsa’s COIA 
rep, Adrien Bouchet, whose expertise is well suited to this type of research, and University of 
Hawaii representative Kelley Withy. 
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A second possibility that was discussed was to form a subcommittee on student-athlete welfare 
with regard to mental health support policies, based on Brian Hainline’s description of issues in 
this area. We will explore with Dr. Hainline whether COIA would be an appropriate group to 
contribute on this front. 

A further area of discussion concerned Kevin Lennon’s call for COIA and its senates to focus on 
gaining leverage through improved engagement and communication with NCAA actors, such as 
FARs and presidents. The context of this call was last year’s COIA proposal for the 
establishment of"Senate Athletics Representatives" (SARs), and senate-based committees that 
would be responsible for handling new burdens of policy-making that could be expected with the 
decentralization of athletics regulation. 

COIA’s proposal called for the NCAA to mandate that ever?- FBS campus have some structure 
that would fulfill the intent of the SAR proposal. While the response to the proposal within 
COlA was generally positive, and at least one campus chose to implement the proposal locally, 
there were a number of senates that felt that for them, the SAR proposal would simply add an 
unnecessary level of bureaucracy and undermine the systems they had in place, systems that on 
those campuses were functioning efficiently. 

The call for NCAA-mandated minimal norms grew from the conviction last year that on many 
FBS campuses, administrations were unprepared to permit a more engaged role in athletics for 
faculty senates without a uniform requirement. Clearly, no NCAA mandate is forthcoming, and 
in its absence, COIA will try to use the SAR model as a blueprint senates and campuses can 
adapt to the needs of their campuses, within the constraints of administrative cooperation that 
exist. Coordinating this effort through better information sharing among COIA reps, who would 
be most likely to serve in SAR-type capacities, COlA will try to assist senates that move forward 
to determine the level and form engagement appropriate for their campuses, build capacity for 
informed contributions on athletics issues, so they are prepared to follow Kevin Lennon’s 
admonition to gain as much leverage as possible with campus-level NCAA actors: FARs, ADs, 
and presidents. 

Finally, a draft of a formal COIA Mission Statement was presented, and approved. A copy of 
this is attached to this report. 



11 

Appendix 1 

NCAA Restructuring: Overview and Discussion Points 

2014 COIA Annual Meeting, Tampa FL 

Background Document (February 2014) 

One year ago, at COIA’ s 2013 annual meeting, members of the NCAA administration came to 
the Coalition to di scuss the faculty role in the context of its plan to substantially deregulate 
intercollegiate athletics. In the interim, the deregulation initiative has taken a back seat - some 
might say it has lost its seat entirely - while a new issue has dominated the NCAA: the 
restructuring of Division I. 

"Restructuring" refers to several different aspects of the potential revision of Division I 
governance. These include the reorganization of the D1 Governing Board, the design of a new 
structure of committees and subcommittees, with new distributions of representation, and, to 
some degree, a clarification of the basic principles of NCAA and D1 governance. But the major 
driver of this initiative has been pressure from the five leading football conferences (or the Big 
51) for increased autonomy that would allow them to adopt certain types of policy without the 

approval of the rest olD 1. The most immediate issue was the desire of Big 5 schools to provide 
athletes with new benefits, such as scholarships that reflect full cost of attendance, which some 
believe might respond to pressures for pay-for-play and unionization. Other school s view the 
prospect of providing the largest programs such leeway as putting everyone else at a significant 
recruitment disadvantage and placing the athletic enterprise at their institutions at greatly 
increased risk. Last year, commissioners of the Big 5 spoke publicly in a way that suggested to 
some that unless a structure for autonomy were granted, these conferences might decide to leave 

the NCAA. 

Over the past year, a Subcommittee of the D1 Board was formed to develop plans for 
restructuring. Part of the process the Subcommittee devised included gathering input for a variety 

of groups, within and outside of the NCAA. Representatives of these groups gathered at NCAA 
Headquarters in October, and COIA, represented by Mike Bowen, was one of these groups, as 
were two other faculty groups: FARA and the I A FAR Association. Each group submitted a 
statement prior to that meeting; COIA’s statement, written by the Steering Committee, is 
attached as an appendix. 

A second opportunity for input occurred in January: a two-day meeting during the NCAA 
Convention in San Diego. This session was attended by approximately 850 people, including 
university presidents, athletics directors, athletics administrators, FARs, student-athletes, and 
representatives from COIA. At this meeting, the Subcommittee presented a Draft Plan for 
comment, and virtually every element of the Draft came under fire to some degree. At this time, 
the impact of the Convention meeting is not yet known, but the NCAA’s facilitator for the 
restructuring plan, Jean Frankel, who chaired the San Diego meeting and who has very recently 

These include the ACC, Big 12, Big Ten, Pac-12, and SEC. 
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facilitated the NCAA D1 Board Steering Committee meeting (2/17/2014), will be joining COIA 
in Tampa to discuss most current Steering Committee ideas on the reorganization and gather 
more input from the COIA membership. 

What’s at Stake? 

Different constituencies in the NCAA will have different views of what’s at stake in 
restructuring. From the point of view of COIA, as a faculty alliance of faculty governance 
leaders, the leadership that put together COIA’s recommendations did not see the details of 
committee restructuring - one of the most contested parts of restructuring - as a critical issue. 
The 1A FARs, who have standing to serve on these committees, devoted a great deal of attention 
to these matters in their statement to the Subcommittee; COIA’s statement did not. COIA’s 
position has been that two critical issues are involved: 

1) Preserving the NCAA "Collegiate Model" - that is, designing a new structure that will 
reverse the present slide towards the professionalization of college sports; 

2) Creating a structure that will ensure that the academic mission of universities is the 
controlling factor in the operation of college sports. 

While the second of these is the fundamental principle on which COIA is based, ~ve believe that 
if the revenue sports, or all sports, in maj or FB S programs, or in all FB S programs become 
professionalized on a pay-for-play basis, the academic interests of those institutions will no 
longer have any purchase in the business of college sports. For this reason, we believe that these 
two issues are linked and equally critical at this juncture. 

Major Features of the Draft Plan and Points for Discussion 

The NCAA D 1 Board Steering Committee Draft Plan presented in Janua~T (which is under 
revision), divided restructuring into four component elements: 

1) Governing principles and values 
2) Design and role of the governing body (the D1 Board) 
3) Legislative structure (including the status of the Big 5 conferences within D1) 
4) Sub-structures 

For the purposes of COIA’s Tampa meeting, we will set aside 3) and 4), except for the single 
issue of the status of the Big 5 conferences, so we will consider only: 

1) Governing principles and values 
2) The design of the D1 Board 
3) The status of the Big 5 conferences. 
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Governing principles and values 

At the San Diego meeting, many people observed that the NCAA D 1 Board’s Steering 
Committee had not adequately distinguished between fundamental values, central to the NCAA 
mission, and governing principles, central to operationally implementing those values. That 
committee had avoided revisiting the NCAA’s mi ssion statement in this restructuring, and was 
focusing on such principles as providing "practitioners" (basically, athletics administrators - the 
FARs see themselves included) a greater role in determining operational policy. 2 Perhaps most 
importantly, the "money" issue enveloping collegiate sports was not a part of the discussion, and 
we were told it was not even "on the table". 

As the COIA statement implies, the Coalition Steering Committee believed that this was an 
error, and that the most important opportunity restructuring could provide was to adjust the 
NCAA mission to allow it greater leverage to design policy on the basis of the academic values 
that underlie the mission of all NCAA member schools. 

Thi s was not the priority of most who rai sed the issue of values and mission in San Diego. Most 
of those speaking stressed the priority of regulating athletics in the interests of student-athlete 
welfare (certainly a value on which all can agree). There was no discussion of the interests of the 
student body at large, not to mention the fundamental teaching and research missions of 
universities. 

Discussion Point 1 

It will be useful for the Coalition, meeting in Tampa, to discuss and perhaps reach some 
consensus on what elements it believes should be primary in the NCAA mission. 

2. Design of the D1 Board 

The D1 Board is composed entirely of university and college presidents (or chancellors), and 
represents the primary locus of"NCAA presidential control." There was in San Diego 
considerable discussion of the relative advantages of designing a big, representative Board and a 
smaller, nimble Board. The Draft Plan number is 17, almost identical to the current number: a 
fairly sizable "small" Board (small in that it does not represent all or even most D1 conferences). 

The Draft Plan adopted a suggestion proposed by both the Knight Commission and COIA to 
include on the Board members from outside academia, but did not pursue COIA’s suggestion 
that a small number of ADs and faculty be included. (The Steering Committee considered, but 
did not propose student members.) Given the makeup of the audience at the meeting, there was 

2 Since the late 1990s, the NCAA has shifted a great deal of power away from athletics administrators 

(especially ADs) and to the presidents, in response to an early ’90s call to do this by the Knight Commission. 
Over the past two years, the presidents who make up the D1 Board, whose knowledge of athletics operations is 
limited, have attempted to micro-manage policy directly, bypassing the NCAA’s cumbersome legislative 
structure. Their initiatives have largely been unsuccessful, and the move to restore more "practitioner" control 
is an acknowledgment of this. 
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very strong sentiment against adding "citizen members" to the Board. Perhaps unsurprisingly, 
again given the audience, there was strong support for adding ADs. 

COIA’s rationale for adding non-presidents varied according to the group proposed. The 

recommendation to add ADs was both to ensure that decisions were made in full awareness of 
the perspective of campus athletics operations, and also to allow Board decisions to have greater 
persuasive power among athletics administrators. The recommendation to add faculty was to 
include a perspective that adopted the controlling role &the academic mission, relatively free (as 
tenure provides) from the countervailing types of pressures that presidents are subj ect to. The 
reason for proposing prominent citizens was in part to add different kinds of expertise and 
perspectives, but more directly to alter the public profile of the NCAA as a revenue-directed 
organization for which academic goals serve as camouflage - a perception that is increasingly 
driving public support for pay-for-play. 

Discussion Point #2 

What principles should govern the design of the DI Board, and what should its 
composition be? 

3. The Status of the Bi~ 5 Conferences 

The NCAA D 1 Board Steering Committee’s Draft Plan was designed to provide the Big 5 
conferences considerable legislative autonomy in some areas, while preserving D1 plenary 
democracy in others. The areas of autonomy would include the limits of athlete financial support, 
allowing schools to offer full cost-of-attendance scholarships, as well as a series of other 
benefits, including lifetime opportunities to complete a degree, and new need-based aid 
opportunities. Non-financial areas would include increased support for at-risk student-athletes 
and new roles governing the roles of agents and career advisors. 

These are principally athlete welfare goals, and the Big 5 have presented their agenda largely as 

a matter of letting the "high resource" schools provide the generous benefits to athletes that their 
budgets will allow-. Most people seem to understand this as an effort to ward offthe far more 
expensive prospect of pay-for-play and, perhaps more likely now than in January, athlete 
unionization. 

A straw vote was called at the San Diego meeting on the question of Big 5 legislative autonomy, 
and about twice as many supported it as opposed. However, it was unclear whether this support 
was positive, or a desire to avoid the risk of the Big 5 leaving the NCAA. (The audience was 
primarily FBS-based, and it’s likely that the high number of Big 5 personnel was a maj or factor.) 

COIA has taken no position on this issue - it would be difficult to, since our FBS Coalition is 
split between Big 5 and other conference members. But while legislative autonomy may be 
inevitable, it seems very unlikely that the scale of increased benefits that the Big 5 hopes to offer 
athletes will do more than, at best, temporarily slow movement towards pay-for-play. Looking at 
its origins, it seems clear that the rising support for pay-for-play is not based on a perception of 
the amateur status college players have as inherently unfair, what has brought the issue to the 
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fore has been the scale of commercial revenues in college sports and the way these revenues 
have fueled unprecedented salary rises in athletics. 

While the subtext of Big 5 legislative autonomy may be an attempt to forestall 
professionalization, the viewpoint adopted in COIA’s statement to the D 1 Board’s Steering 
Committee is that without other major changes that can compensate for it, limited regulatory 
autonomy for the high-resource conferences is a signpost on the road towards professionalizing 
intercollegiate athletics, aligning program wealth and athlete financial support and establishing 
the basis of a 60-school professional sport consortium. 

Since many now believe that Big 5 legislative autonomy is, in fact, a settled outcome of any 
restructuring, the question that needs to be asked is what other types of changes could be 
incorporated in restructuring that could maximize the chances that Big 5 autonomy will not have 
maj or negative consequences for the Collegiate Model. 

Discussion Point #3 

Should the Big 5 conferences be granted legislative autonomy, and if they are, under 
what conditions, and with what other changes in the NCAA and D 1 regulatory structure? 
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Appendix 2 
Discussion on Anti-Trust Exemption 

2014 COlA Annual Meeting, Tampa FL 

Background Document (February 2014) 

The agenda of the upcoming COIA meeting in Tampa meeting includes a di scussion of the 

recent Drake Group proposal to seek an anti-trust exemption to cover intercollegiate athletics. 

The Drake Group has drafted specific legislative language for such a federal exemption, and 

members of the Drake Group leadership will address the meeting on their ideas. The Drake 

Group proposal would preserve the NCAA as the regulatory executive for colleges and 

universities operating sports programs under this exemption, but also entails very significant 

changes in the NCAA. 

The question of whether it would be wise to seek an anti-trust exemption has been discussed for 

many years. In 1984 the Supreme Court ruled that NCAA control over post-season football was 

in restraint of trade, and in 1995 the NCAA lost an expensive lawsuit when it was sued by 

assistant coaches whose salaries has been limited by NCAA fiat. The 1984 case highlighted the 

economic rights of schools to market their sports programs independent of the NCAA, and the 

1995 case protected the rights of personnel to compete for salary in a free market environment, 

trumping NCAA arguments for the benefits of regulation to limit the impact of market forces and 

maintain a level playing field. This legal background underlies the NCAA’s inability to address 

the escalating commercialization of college sports. 

About a dozen years ago, the NCAA undertook an analysis of the benefits of seeking an anti- 

trust exemption that would allow it to constrain the economic behavior of its member institutions. 

The conclusion was, in part, that undertaking that sort of Congressional initiative entailed very 

significant dangers: inviting the Federal government to add new dimensions to its regulation of 

higher education risked intervention in many areas, and the NCAA and its member institutions 

would have no effective control over the shape of the legislative outcome once it became a 

matter for Congress. This was a reasonable conclusion; however, in the years since, without this 

type of exemption, athletics budgets have soared, and the prospects have grown for athlete pay 

and unionization, undermining the traditional basis of amateur college sports in favor of a pre- 

professional or professional model. Clearly, the benefits of seeking exemption from anti-trust 

constraints are worth revisiting. 

COL& considered this issue at length at its 2012 annual meeting in Tulsa, and in preparation for 

the 2014 discussion in Tampa, a summary of those discussions follows. 
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COIA Discussion Concerning Anti-Trust Exemption for Intercollegiate Athletics 
January 2012, COIA National Meeting, Tulsa OK 

Question: Should COlA support efforts to seek a Congressional antitrust exemption for 
intercollegiate athletics? 

Discussion 

What would be the goals of requesting an exemption from anti-trust laws? 
One set of objectives would be to slow, stop, or reverse the trend of sharply rising 
expenditures, allowing schools and conferences gradual disengagement from excessive 
commercialism. 
A second set would be to contribute to level-playing-field competition, and to diminish 
program focus on winning (as opposed to focus on integrity and student growth). 

Why is an antitrust exemption necessary? 
Participants noted the recent Knight Commission survey indicating that many university 
presidents believe they have lost control of athletics. Individual schools are not in a 
position to resist larger trends unilaterally: the costs are too high and opposition would 
defeat any president who tried. 
Attempts to coordinate efforts within antitrust constraints, which have 80 years of history, 
have proved ineffective. Schools need to be able to set limits on the scale of athletics 
budgets among competing schools. 

How would legislation be sought? 
Presumably, such an exemption would have to be pursued by university presidents 
lobbying Congress as a body. The legislation would likely empower coordinated 
budgetary regulation (a constraint of commercial market forces) through the NCAA. 
Seeking such an exemption would be complementary to the Knight Commission’s 
recommended approach of adj usting incentives to better align university behavior with 
academically based value goals. However, agreement on and implementation of 
incentives piecemeal will not be adequate, given accelerating trends. 

Could university presidents demonstrate a critical public need that would justify the use of 
government power to limit the economic rights of individuals, such as coaches, vendors, 
etc.? 

¯ The fundamental issue is national cost: in excess of $1 billion net annual transfers to 
athletics from academics in the FBS-Division alone [approximately $3 billion for all of 
NCAA Division I, with the total for all NCAA member schools coming to approximately 
$4.5 billion]. The diversion at a time of flat or decreasing US support for university 
teaching and research and dramatic increases abroad makes this a national policy issue. 

¯ Justifications must demonstrate that savings generated by an exemption are applied in 
ways aligned with the legislation. This implies a regulatory regime designed to measure 
the fiscal effects of actions taken under the exemption, and to demonstrate positive 
consequences balancing the limitation of economic rights of individuals. Presumably, the 
NCAA would take on this function and a government agency, such as the Department of 
Education, would monitor its role. 

® From the standpoint of higher education, this would be a significant non-financial 
cost, which would need to be j ustified by the benefits of the exemption. 
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o This might require some restructuring of the NCAA. 
What specific features would such legislation have? 

There are alternative approaches: 
® Regulation governing limits within divisions on total athletics expenditures 

(operating and capital budgets); 
® Caps on total personnel costs or salary limits on specific positions (with the intent 

of disengaging the market for coaches of amateur sports from the market for 
professional sports coaches); 

Enhanced revenue sharing: 
~ Level playing field mechanisms are a strong disincentive to escalating school 

investments in athletics. 
What unintended consequences can we foresee? 

Congressional action cannot be well controlled and the design of legislation may diverge 
from the intent of the request. 

¯ Subsequent Federal intervention in higher education may be encouraged by this example. 
¯ The most successful programs (~br example, BCS ’~automatic qualifier" schools) may be 

encouraged to leave the NCAA and decline the exemption to avoid regulation. 
o Any exemption proposal must be designed to minimize the short-term impact on 

the largest programs to mitigate the effects of rapidly leveling the playing field - 
necessary for buy-in both in seeking the exemption and in living within its limits. 
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Appendix 3 

Mission Statement 
Coalition on Intercollegiate Athletics 

The Coalition on Intercollegiate Athletics (COIA) is an organization representing elected 
faculty governance bodies of FBS universities in activities related to the administration and 
governance of intercollegiate athletics. 

COIA’s mission is to promote the academic integrity of our universities, and to 
represent the interests of our faculties, non-athlete students and student-athletes in matters 
related to college sports that can significantly affect the health, sustainability and 
educational missions of our institutions. 

COIA aims to accomplish these goals by assisting the governance of intercollegiate athletics 
on our campuses through data collection, information sharing, and the development of best 
practices, partnering with peer-faculty and other organizations in areas of common interest, and 
also by providing a constructive, responsible and informed representative faculty voice at the 
conference and national (NCAA) levels. 

March, 2014 



Report on the COIA 2014 Annual Meeting 
February 28 - March 2, University of South Florida 

Executive Summary 

This year’s annual COlA meeting included five major topic sessions, followed by the Coalition’s 
regular business meeting. 

Academic integrity’. Bob Malekoff, a member of the commission that investigated academic fraud at 
UNC, reflected on the lessons to draw" from the case. Lack of clear accountability, or "ownership," in 
college sports, failure of faculties to take responsibility for monitoring faculty conduct, and lack of 
financial transparency in athletics are key problems that must be addressed. 

NCAA restructuring. Jean Frankel, who is facilitating the NCAA D1 restructuring process, provided 
an overview of the goals and history of the restructuring process. Organizational goals include 
moving NCAA legislation from a constituency-based to a knowledge-based process, and clari~ing 
accountability. A focus on basic questions of mission and govemance principles has been added. The 
restructuring initiative was prompted by pressures from the Big 5 conferences for greater autonomy, 
itself a response to growing public pressure to professionalize some or all college sports. Discussion 
focused on the role that faculty should play in a restructured NCAA, including expanding faculty 
influence, both FARs elected senates representatives, since strong operational pressures for success 
on the field and revenue generation that shape athletics require strong faculty advocacy of academic 
values as essential to decision making in collegiate model. 

Concussions. NCAA Chief Medical Officer Dr. Brian Hainline provided an overview of issues 
related to sports concussions and student-athlete health, and of essential features of concussion- 
related policies and management. Dr. Hainline analyzed in detail the preliminary findings of the 
COIA concussion survey. The results indicate that schools have generally instituted careful 
concussion-related protocols and have well informed policies in place. Areas with room for 
improvement include baseline testing instruments, coach education, and return-to-classroom 
protocols, suggesting ways to improve NCAA best practice guides. 

Athletics finances. Amy Perko, Executive Director of the Knight Commission, presented data 
showing that athletics budgets were growing much faster than academic spending, on a per 
student/student-athlete basis. While enhanced media contracts allow a few programs to operate 
athletics programs in the black, almost all rely on subsidies from general funds and student fees. For 
a few conferences, media contracts will generate enormous new revenues in coming years, but 
schools seem already to have designated this money for enlarged athletics expenditures. 

Antitrust issues. Allen Sack and Gerald Gumey of the Drake Group leadership presented a draft of 
the College Athlete Protection (CAP) Act, for ~vhich sponsors are being recruited in the US Senate. 
The Act would provide the NCAA with an antitrust exemption, and details a regime that would 
ensure future NCAA regulation in accord with the academic priorities of higher education. 
Discussion focused on the practicality of the Act’s design. 

COIA business session. Leadership for 2014-15 was confirmed. A plan to work on implementing the 
Coalition’s faculty engagement blueprint on individual campuses was endorsed. A decision was 
made to undertake a study of current campus athletics governance practices, in partnership with the 
NCAA research division. A new mission statement for the Coalition was approved. 



Report to the Membership 
The Steering Committee of the Coalition on Intercollegiate Athletics 

March 2014 

Executive Summary 

The context of college sports, 2013-14. The past year saw an abrupt rise in pressures for 
professionalization, especially of the revenue sports, and increasing dissatisfaction with the NCAA. 
The ongoing O’Bannon lawsuit, rising revenues from media contracts, and continued questions about 
NCAA enforcement procedures have generated increased public demand that athletes share in 
revenues, and an attempt to form a unionized team was initiated. The largest conferences pushed for 
autonomy to respond to these pressures, leading the NCAA to pivot from its decentralization focus to 
a Division I restructuring initiative. COIA and FAR groups responded by lobbying for a greater 
faculty role in the NCAA, to strengthen the priority of academic values in decisions and sustain the 
collegiate model against pressure to professionalize. 

The Coalition in 2013-14. After early efforts to advocate its plan for increasing faculty engagement 
at campus and conference levels in response to the NCAA’s decentralization plan, COlA shifted 
focus to raising faculty presence in NCAA decision making, once the D1 restructuring process 
began. On both issues, the Coalition has worked to partner with FAR groups to increases faculty 
leverage, and COIA has had a seat the table in NCAA meetings held on restructuring. The Coalition 
also began a partnership with the NCAA to learn more about campus approaches to concussion- 
related issues, promote information sharing, and raise faculty awareness. 

Faculty engagement. COIA’s proposal for increasing campus and conference faculty engagement 
met with mixed response: neither the NCAA nor 1A FARs backed an approach requiring campuses 
to support faculty" senate engagement. Reactions of individual senates and campuses varied widely, 
but the general goals of the proposal did have broad support, and COIA’s effort moving forward will 
be to assist senates interested in using the plan as a model. 

The 2014 national meeting. The major topics of the national meeting were the faculty, role in NCAA 
D1 restructuring, the viability of plans to bring athletics spending and pressures for professionalize- 
tion under control through an antitrust exemption protecting the collegiate model, the NCAA’s view 
of the COIA concussion survey preliminary findings, and the impact of academic fraud scandals. 

Leadership changes. The Coalition has shifted, on an ad hoc basis, from a co-chair leadership model 
to a structure involving a single chair and a supporting three-person leadership group. In addition to 
its Steering Committee, the COIA leadership plans to strengthen the engagement of continuing COIA 
representatives appointed by its 62 member senates. 

Preliminary agenda, 2014-15. The major focus of COIA for the next six months will be partnering 
with FAR groups to enlarge the faculty voice within the NCAA. Building faculty capacity on 
athletics issues in campus senates through implementation of the faculty engagement model will 
complement this effort to raise the faculty profile. Completing the concussion survey and creating an 
informational online resource will be a priority over the next three months, and COIA will explore 
possible areas of expanding this partnership with the NCAA. In partnership with the NCAA Research 
Division, a subcommittee on athletics governance will survey current campus practices. 
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Introduction: The chan~in~ national context for intercollegiate athletics and the NCAA 

The past year saw abrupt changes in the dialogue surrounding intercollegiate athletics. While the 
confusion of conference shifts that dominated 2012 subsided, more fundamental questions 
emerged, including issues that threatened the survival of the NCAA and the collegiate model of 
college sports. 

There was a sharp uptick in media attacks on the NCAA, some connected with the ongoing 
O’Bannon lawsuit, in which the NCAA has been sued for in practices in licensing athlete 
images, and others connected to problems in the NCAA’s enforcement approach to infractions, 
including its handling of sanctions in the 2011 Penn State case. Some of these attacks have called 
for the dissolution of the NCAA, while others have focused on the inequities of a collegiate 
model that rewards athletics administrators and coaches on a scale never before seen, while 
constraining athlete within the narrow economic limits of scholarships. The latter issue has 
increased support for some form of professionalized pay-for-play system, and dovetailed with 
calls for a players’ union and the first petition to the NLRB to permit an attempt to unionize a 
college sports team. 

A simultaneous development last summer created an existential threat from another direction: the 
apparent willingness of the five most powerful conferences to leave the NCAA if not granted 
significant autonomy to enhance the scholarships and benefits available to their athletes beyond 
levels most other conferences could afford. This led the NCAA to respond with a quickly 
designed process for restructuring Division I in a way that would, among other outcomes, grant 
such autonomy. But in view of the intent of the "Big 5" to begin upping the ante for athlete 
scholarships and benefits, many wondered whether this self-described attempt to respond to the 
pressures of professionalization was not, in fact, simply a maj or step on the road towards it. 

For COIA, these events generated a sharp pivot from advocacy for its 2013 plan to respond to the 
NCAA’s program of decentralized regulation - an initiative that has, for now, apparently been 
sidelined - to an effort to contribute to the NCAA’s restructuring initiative, and ensure that the 
faculty voice was well represented. In COIA’s view, given the low public esteem for the NCAA 
and the sharply rising pressures for professionalization, the D 1 restructuring initiative should be 
understood to be the last chance the NCAA will have to put the collegiate model on a sustainable 
footing and prevent the shift to a professionalized model that now seems a more likely outcome. 

In this report, the COIA Steering Committee will discuss five topics: 

1. Coalition activities, 2013-14 
2. The current state of COIA’s 2013 proposal for faculty engagement in athletics 
3. The 2014 annual Coalition meeting in Tampa 
4. Coalition leadership changes 
5. The agenda for 2014-15 and the role of COIA member senates 

The following appendixes are included: 

Appendix 1: COIA Membership Chart 

Appendix 2: Principles and Proposals Concerning NCAA Division I Restructuring 

Appendix 3: COIA Mission Statement 



1o Coalition activities, 2013-14 

At COIA’s annual meeting, February 1-3, 2013, members of the NCAA administrative 
leadership requested that the Coalition propose a plan for enhancing faculty engagement in 
athletics oversight, anticipating accelerated decentralization of athletics regulation, and the need 
for active faculty involvement in increased regulation on the campus and conference levels. 
Following discussions at the annual meeting, the Steering Committee completed and submitted a 
final draft of the COIA plan within two weeks. 

The NCAA’s response to the Coalition proposal was received from President Emmert in May, 
and stressed the importance of working together with the 1 A-FAR Association and FARA in 
further discussions of the plan, and email communication led to a conference with the 1A-FAR 
and FARA leadership in September, at the 1A-FAR Association’s annual meeting in Dallas. 
COlA was represented by Chair Mike Bowen (South Florida), along with Steering Committee 
members Sue Carter (Michigan State), Bob Eno (Indiana), and John Nichols (Penn State). The 
substance of those discussions is described in the following section of this report, which focuses 
on the current state of the Coalition proposal. 

During the second half of the year, COIA activities were focused on responding to the new 
NCAA initiative to restructure D 1. After the NCAA announced in August that the process would 
formally begin with a meeting of representatives of stakeholder groups, Mike Bowen sent a 
request to the chair of the Subcommittee for Restructuring, Wake Forest President Nathan Hatch, 
NCAA Executive Committee Chair Lou Anna K Simon and NCAA President Mark Emmert 
asking that COIA be included among those groups. The Coalition request was granted and in 
early October, the Steering Committee submitted its recommendations on D 1 restructuring to the 
Subcommittee (Appendix 2). Subsequently, the Coalition j oined with FARA and the 1A FAR 
Association to submit a joint statement of common themes shared by all three faculty groups. On 
October 29, Mike Bowen represented COlA at NCAA headquarters in Indianapolis at the 
Subcommittee’s meeting of stakeholders, presenting COIA’s perspective and taking questions 
from the Board on the j oint faculty statement. 

Mike Bowen, accompanied by Steering Committee member Bob Eno, also represented COIA at 
two days of meetings on restructuring that were scheduled during the NCAA’s 2014 Annual 
Convention, held in San Diego this past Janua~. More detailed discussions of the NCAA 
restructuring process and COlA’s role are included in COIA’s 2014 Annual Meeting Report. 

A separate initiative grew out of Steering Committee discussions in November, prompted by the 
release of a National Academy of Sciences report on concussions in sports. Concerned about the 
importance that faculty demonstrate due diligence in responding to this student health issue, the 
Steering Committee established a Subcommittee on Concussions (including Bob Eno, Bruce 
Jaffee [Indiana], Ginny Shepherd [Vanderbilt], and Nathan Tublitz [Oregon])which, in 
consultation with NCAA Chief Medical Officer Dr. Brian Hainline, designed a questionnaire on 
concussion-related policies and practices. Questionnaires were sent to COIA member senates, 
recommending that they ask their athletics departments to complete the survey, and asking that 
results be forwarded to the Subcommittee. Our hope was that the survey would form a baseline 
of knowledge that could inform normal oversight in the context of annual senate consideration of 
athletics. The results of the survey were compiled in a preliminary report, prepared for the 2014 
COIA annual meeting, and a final report is scheduled for completion by April 1. 



The Coalition leadership continued COIA’s history of building and maintaining bridges to 
partner organizations throughout the year. Some of the tangible products of these efforts have 
been a February 2013 Steering Committee statement in support of a position paper on initial 
student-athlete eligibility issues by the National Association of Academic Advisors for Athletes 
N4A), which has led to discussions of how- our groups could renew partnership ~vork on 
academic integrity issues, and a June Steering Committee statement in support of the 1A FAR 
Association statement on limiting the scope of post-season football playoffs. The leadership has 
also continued to communicate with regularity with the NCAA, the Knight Commission on 
Intercollegiate Athletics, the N4A, and the Drake Group, representatives of which either attended 
or gave presentations at COIA’s recent annual meeting. In addition, the COlA leadership sent a 
letter to Secretary of Education Arne Duncan and Former Representative Tom McMillan, 
supporting their joint USA Today column addressing the current contractual incentive structures 
for coaches, and calling for changes resembling those recommended by COIA in its 2005 report 
to the NCAA Presidential Task Force. 

Beyond these activities, the Coalition leadership has responded to numerous press requests for 
interviews and comments, and maintained contact with its membership through letters and 
updates sent to incoming and continuing member senate chairs, and reached out to other FBS 
senate chairs through letters and updates. 

We continue to actively invite questions from senates whose members wish to consider j pining 
the Coalition, and a number of non-COlA FBS senates have indicated that they are discussing 
the possibility of membership. We are pleased to announce that the Rice University and 
University of Akron faculty senates have recently voted to j pin the Coalition, becoming COIA’s 
62nd and 63rd member senates (see COlA Membership Chart, Appendix 1). 

2. The current state of COIA’s 2013 proposal for faculty engagement in athletics 

In February 2013, responding to the NCAA’s request for a proposal to increase faculty 
engagement in campus athletics policy and oversight, the Coalition proposed a plan to 
institutionalize engagement through senate appointment of a "Senate Athletics Representative," 
who would lead initiatives on campus athletics policy under a decentralized NCAA regulation 
regime, complementing campus FARs. The plan called for SARs to pursue this work through an 
"Academic Integrity Group" (which could be a subcommittee of an existing campus athletics 
board), and for coordination across campuses through conference-level interactions and an 
annual report to an NCAA committee of FARs. Recognizing that campuses vary widely in 
traditions and structures, the proposal specified that the model should be treated as "strictly 
conceptual," to be adapted as appropriate to individual campuses. However, believing that on 
many campuses, administrations would not allow SARs and senates to fulfill these new 
functions, we recommended that the NCAA make some such arrangement a requirement for 
member FBS schools. 

The proposal met with mixed response. All essential features of the proposal were the product of 
discussions and work sessions at the 2013 annual meeting, and the leadership of many senates 
represented at the meeting, and others, were supportive. At least one school has since taken the 



proposal as a model and implemented its features in a realigned structure of senate/campus 
athletics oversight. 

However, there was significant dissatisfaction from some other schools and groups. While not 
rej ecting the general goals of the proposal, the 1A FAR Association leadership obj ected strongly 
to any uniform mandate, and expressed concerns that the SAR could hamper the effectiveness of 
campus FARs. Some schools, including some COIA senates, were sharply negative, seeing the 
plan as the imposition of unwelcome uniformity and an added level of unproductive bureaucracy. 

It is apparent in retrospect that the proposal was not clear enough when it specified that its model 

was intended to be strictly conceptual, specifying functions needed to respond to the NCAA’s 
deregulation initiative, which should be adapted to existing campus structures. Indeed, some of 
the schools we heard negative responses from were ones where virtually all the campus-level 
elements of the proposal were essentially in place. 

One thing that is quite clear now is that there is no prospect of the NCAA mandating the 
appointment of SARs, or undertaking to educate and bring SARs together to create a well 
informed network of senate representatives who could complement FARs on levels beyond the 
campus. In view of this, COIA’s plan now is to pursue the goals of the proposal from the bottom 
up, asking senates to consider individually appointing colleagues well informed about athletics 
issues to find ways to implement the plan’s functions to whatever degree possible. 

To facilitate this strategy, the COIA leadership will ask those member senates that have not yet 
appointed a continuing COIA representative to do so, and will attempt to foster communication 
among COIA reps through regular reports and discussions on a new COIA rep listserve. This 
plan is discussed further in Section 4 below. 

3. The 2013-14 annual COIA meeting, February 28 - March 2, University of South Florida 

The chief focus of the 2014 annual meeting was on three issues: NCAA D 1 restructuring; 
athletics financing and the Drake Group proposal for an NCAA antitrust exemption and 
restructuring; and the Coalition’s concussion survey. The meeting also focused on COIA’s 
perennial concern with issues of academic integrity, considering lessons to be learned from the 
academic fraud scandal at the University of North Carolina. 

NCAA restructuring. Jean Frankel, who is facilitating the NCAA D I restructuring process, 
provided an overview of the history and goals of the restructuring process. In terms of 
organizational aspects, the goal of restructuring is to move NCAA legislation from a 
constituency-based to a knowledge-based process, and to clarifying accountability. Criticism of 
an early draft plan has led to an added focus on basic questions of mission and governance 
principles, and ways that policy decisions can be measured against them. In terms of history, the 
effort should be understood as a response to pressures from the Big 5 conferences for greater 
autonomy, a development that is, in large part, itself a response to growing public pressure to 
professionalize some or all college sports. Discussion, in both plenary and work sessions, 
focused on the role that faculty should play in a restructured NCAA, including expansion of FAR 
influence and increased influence of the broader faculty, through elected senates. Given strong 
operational pressures to let imperatives of success on the field and revenue generation shape 



athletics decisions, institutionalizing a strong faculty advocacy of pfioritizing academic values is 
essential to an NCAA that can sustain the amateur collegiate model. 

Athletics finances. Amy Perko, Executive Director of the Knight Commission, presented 
extensive data showing that the growth of athletics budgets was far outstripping academic 
growth on a per student/student-athlete basis. While enhanced media contracts allow a small 
number of programs to operate athletics programs in the black, the overwhelming maj ority rely 
on substantial direct subsidies from general funds and student fees. For a subset of conferences, 
media contracts will generate enormous new revenues in the near future, but indications are that 
schools are already designating this money for enlarged athletics expenditures. 

Antitrust issues. Allen Sack and Gerald Gurney of the Drake Group leadership presented a drat~ 
of the College Athlete Protection (CAP) Act, a legislative bill for which they are recruiting 
sponsors in the US Senate. The CAP Act would provide the NCAA with an antitrust exemption, 
and outlines detailed features of a regime that would ensure that NCAA regulation of athletics 
was in accord with the academic priorities of higher education and NCAA member institutions. 
Discussion concerned the practicality of the CAP Act’s design and optimal ways to configure 
principles of regulation under an antitrust exemption. 

Concussions. NCAA Chief Medical Officer Dr. Brian Hainline provided an overview of issues 
related to sports concussions and student-athlete health, and of essential features of well 
informed policies and management of concussions on the college level, including the design of 
conflict-of-interest free protocols. Dr. Hainline proceeded to analyze in detail the preliminary 
findings of the COIA concussion survey. The results strongly indicate that schools have 
responded actively to the need to professionalize concussion-related protocols and have well 
informed policies in place. Some areas that may need improvement include baseline testing 
instruments, coach education, and return-to-classroom protocols. Dr. Hainline plans to use the 
survey results to revise NCAA best practice guides and provide enhanced online resources. (The 
final report of the Subcommittee on Concussions is scheduled for April 1.) 

Academic integrity. Bob Malekoff, a member of the Rawlings Commission that investigated 
academic fraud at UNC, reflected on the lessons we should draw from the Commission’s 
findings. One contributing factor to problems of academic integrity was the lack of clear 
accountability, or "ownership," in college sports. Presidents, nominally in charge, are undercut 
by other powerful constituencies that may determine key decisions, weakening integrity. Another 
factor is the failure of faculty to take responsibility for monitoring faculty conduct with regard to 
student-athletes, allowing faculty-abetted fraud to persist over long periods. And lastly, lack of 
financial transparency in athletics frustrates oversight and creates a context that makes rules 
violations harder to detect. 

COIA business. In its business meeting, COIA’s leadership for 2014-15 was confirmed and the 
plan to ~vork on implementing the Coalition’s faculty engagement plan locally on individual 
campuses was confirmed. A decision was made to undertake a study of current campus athletics 
governance practices, in partnership with the NCAA research division. Finally, participants 
voted to endorse a new mission statement for the Coalition (see Appendix 3). 

Detailed accounts of these presentations and sessions appear in COIA’s 2014 Annual Meeting 
Report. 



4. Coalition leadership changes 

COIA’s bylaws call for the Coalition to be led by two co-chairs. However, because the Coalition 
is an all-volunteer organization, without funds and offering no career rewards, it is not always 
possible to recruit two colleagues willing to share leadership burdens. As Mike Bowen 
completed his first year as Co-Chair in early 2013, and Senior Co-Chair John Nichols stepped 
down, the second co-chair slot fell vacant. Three former co-chairs, Bob Eno, Ginny Shepherd, 
and Nathan Tublitz, agreed to serve as ad hoc "associate co-chairs," sharing tasks in support of 
Mike’s efforts as sole Chair. Because this four-person leadership group included members 
familiar with COIA leadership spanning the period since the Coalition’ s inception, the 
arrangement was effective. At the 2014 annual meeting, parti cipating COIA representatives 
voted to continue this ad hoc structure in the coming year. 

However, as we have all learned, COIA’s mission is not likely to be accomplished soon, and the 
need for this Coalition of senates will certainly continue beyond the time that this ad hoc 
arrangement can survive. The leadership will continue to seek for and welcome colleagues who 
want to play more active roles in COIA, and to hope that some will be willing to consider and 
prepare for a future term as co-chair. 

5. The agenda for 2014-15 and the role of COIA member senates 

Concerning the COIA agenda for the coming year, it was agreed that COIA’s engagement in 
NCAA restructuring would continue to be the main focus of the Coalition through the proj ected 
completion date of the process, August 20114. The importance ofj oining with the two NCAA 
faculty groups FAIL~ and the 1A FAR Association was a theme of the 2014 annual meeting, and 
negotiations for collaborative work over the coming months have already begun. 

Given the value that the COIA concussion survey has already provided, the Coalition will 
explore for ways to continue collaborative work with the NCAA Sport Science Institute. The 
final report of the concussion survey is now scheduled for April 1; all additional survey 
questionnaires submitted by March 21 will be included in the report database. Brian Hainline’s 
stress on the importance of proper management of mental health issues during his talk to the 
Coalition suggests that this may be an area where COIA can contribute by exploring how faculty 
understanding of the issue can be improved through optimizing campus policies and protocols. 
This is an issue with implications for better faculty support for all students, and may be of 
particular interest to senates for that reason. 

In addition, discussions with Michael Miranda, NCAA Associate Director of Research, who 
j oined the Tampa meeting, indicated that the NCAA was interested in partnering with COIA in a 
project to determine the ways campus athletics governance is practiced among FBS schools: for 
example, the ways that senates, FARs, campus athletics boards, and athletics departments 
communicate and divide responsibilities, an issue on which COIA has guided research in the 

past. Participants felt that topical surveys and data-based research of this nature had been 
demonstrated to be appropriate Coalition activities, and it was agreed that Mike Bowen would 
organize a subcommittee to explore these governance questions, working with the University of 



Tulsa’s COIA representative, Adrien Bouchet, whose expertise is well suited to this type of 
research, and University of Hawaii representative Kelley Withy. 

Organizationally, COIA needs to seek ways to build capacity in several respects. Within the 
Coalition structure, the COIA leadership will initiate more regular Steering Committee 
interactions and reports to the membership, and will work to organize COIA reps in a more 
coherent structure with closer ties to the leadership and avenues for inter-school communication. 

Beyond COIA, through leadership communications and the work of a more interactive COIA rep 
group, the Coalition will attempt to help interested senates implement aspects of the 2013 faculty 
engagement blueprint to whatever degree is feasible on individual campuses. Part of that model 

involves increased senate-to-senate communication on athletics issues of common interest (not to 
rule out relationships that may extend beyond athletics), and the COIA rep group can become an 
initial support in fostering these contacts. 

Members of the COIA Steering Committee 

Bob Akin (Texas Christian University) 
Jane Albrecht (Wake Forest University) 

Chris Anderson (University of Tulsa) 
Mike Bowen (University of South Florida) 

Sue Carter (Michigan State University) 
Gary Engstrand (University of Minnesota) 

Larry Gramling (University of Connecticut) 

David Kinnunen (California State University - Fresno) 
Dan Orlovsky (Southern Methodist University) 

Jerry Peterson (University of Colorado) 
Ginny Shepherd (Vanderbilt University) 

Ben Taylor (New Mexico State University) 
David Turnbull (Washington State University) 



Appendix 1 

COlA Membership Chart 
By Football Bowl Subdivision Conference 

March 2014 
COIA Member Senates Schools without faculty senates 

Big 
Big 12 CUSA MAC 

Mr. Pacific Sun 
Ind. AAC ACC 

Ten West 12 
SEC 

Belt 

" i0,0i; ’ +i+i ’ ++i ..... ~ ~ .................................................................... : ...................................................................... : .............................. Central Boston Alabama- ~++:+:+: +:+:+:+:+:+ ............................. , ...................................................................................................................... :::::::: .................................... 
Florida ............................................................................................................................................. Birmmham ........................................................................................................................................................................................................................................................................................... 

IowaState 

Kansas 

Kansas State 

Pittsburgh 

Syracuse 

t’irginia 

Virginia Tech 

Texas- 
Toledo 

~ichigan 

Georgia State 

Louisiana- 
Lafayette 

Louisiana- 
Monroe 
South 

Te~sState 

Troy 

Western 
Kentuc~’ 

UtahState 

Wyoming 

+trel)ame 

Note: Idaho and New Mexico State play non-football sports in the WAC; Notre Dame plays non-football sports in the ACC. 

Total number of FBS schools: 127 (number with senates: I23) 

Number of COIA member senates: 63 
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Appendix 2 

Principles and Proposals Concerning NCAA Division I Restructuring 

Coalition on Intercollegiate Athletics 
October 2013 

The Coalition on Intercollegiate Athletics (COLA) welcomes the opportunity to convey its views 

on the restructuring of NCAA Division I. We are one of three faculty organizations whose input 

has been invited; our perspective reflects the orientation of faculty senates, which comprise our 

larger membership. Our IA FAR colleagues have offered specific analyses of the current NCAA 

structural organization from the perspective of their NCAA experience. In our statement we will 

focus on strategic issues that appear most critical from the perspective of campus faculty 

leadership. 

Our brief contribution concerns principles that we believe should govern the restructuring 

process, and a concise set of specific recommendations. Its unifying theme is that given the 

challenges facing college sports today, restructuring must convey in substance and appearance 

that while it is the function of the NCAA to regulate athletics, its larger purpose is to ensure that 

athletics enhances and does not jeopardize the educational mission of its member schools. 

The essential features of our principles and recommendation are as follows: 

Restructuring should be designed to anticipate the challenges of the coming decade. 

Major challenges will include protecting the collegiate model from professionalization, 

dramatic salary increases, loss of fee flexibility, and loss of tax exemptions. 

Rearticulating the NCAA mission as regulation of athletics to enhance the success of US 

higher education in a global context can set a foundation for restructuring. 

Increased engagement of faculty within the NCAA structure and in athletics governance 

on campuses and in conferences can strengthen the NCAA mission. 

Leverage to answer current challenges and restore public confidence can be gained by 

restructuring a presidentially-controlled DI Board to include a non-presidential 

component made up of athletics directors, faculty, and representatives of the public. 

Principles 

Basis for planning. We believe that planning for reorganization should be based on an 

assessment of the traj ectory of college sports over a ten-year time frame, identifying the 

proj ected state of athletics in 2023 on the basis of current conditions and trends, and contrasting 

it with the ideal state of athletics as framed by the NCAA mission. The gap between the current 

traj ectory and the appropriate mission cannot be bridged by structural reorganization, but 

structural reorganization should be strategically designed to help minimize that gap. 
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Current traj ectory. On the current traj ectory, we believe the present NCAA Division I will 

include the following features by 2023 or sooner: a significant subset of programs will have 

become professionalized and perhaps unionized, abandoning the collegiate model; leading head 

coach salaries will have grown to the $10m level, with athletics costs rising proportionately; 

institutional fiscal sustainability will be increasingly leveraged on the continued and perhaps 

unsustainable growth of athletics revenues; reaction to the visibly escalating student-athlete 

spending curve will have limited elasticity in general tuition and fee rates, capping the main 

source of general fund growth; and tax exempt status for athletics gifts and revenues may have 

been limited or lost. We believe these that features are inconsistent with the mission of the 

NCAA and of its member schools, and that a principal obj ective of reform should be to create 

structures that can best help to shape a future far more consistent with the principles of the 

NCAA mission. 

Mission definition. The basic principle that legitimates the NCAA is that intercollegiate athletics 

is conducted in the interest of the common academic mission of member schools. We believe this 

principle needs to be rearticulated and refocused. The current NCAA structure expresses its 

mission in terms of the sum of the interests of its members, rather than in terms of the interest of 

US higher education as a whole, of which its membership is the elite tier. The NCAA can protect 

the collegiate model, its contributions to campus and alumni culture, and the tax exempt status of 

athletics only by accepting the enhancement of higher education as a critical national enterprise 

in a competitive global educational environment as the object of its regulator5, mission. Because 

the pursuit of aspirational goals by NCAA member schools individually takes place in a zero- 

sum win-lose context, free market principles will not promote the mission of the whole without a 

regulatory perspective that transcends the sum of the interests of individual schools. The NCAA 

structure should enable and empower such a guiding perspective. In this sense, the nature of 

NCAA DI as a membership organization may need to be reconceived to align regulatory design 

with the mission goals of its collective membership. 

We believe that these principles point towards solutions that will both facilitate more effective 

regulation consistent with the mission, and demonstrate to a skeptical public the membership’s 

commitment to preserving the basis of intercollegiate sports as an enhancement of the academic 

experience for a critical public purpose. 

Recommendations 

1. Enhancing the faculty role. As an alliance of FBS faculty senates concerned about the effects 

of athletics on the academic mission, COIA holds that the faculty can provide unique and 

essential contributions to athletics regulation. Faculty are normally listed as one among many 

interest groups in a complex athletics environment that privileges the perspectives of on-field 

competition and fiscal management. But the unique nature of the faculty "interest" is that as 
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professional stewards of campus academic missions, the faculty interest is entirely in the 

potential of athletics to enhance the academic culture of our campuses. This deep alignment to 

the ideals of the NCAA’s mission is strengthened by the faculty’s ability, through the protections 

of tenure, to express this perspective with exceptional independence. 

For this reason we recommend the enhancement of faculty engagement in athletics on two levels: 

within the FAR administrative structure, and as a dispersed engaged academic group at the 

campus and conference levels. 

Within the NCAA administrative structure. We strongly support the recommendations of 
our FAR colleagues for an increased faculty presence on NCAA councils and 
committees. 

On campus and conference levels. We recommend that the NCAA take the necessary 
steps to promote the stren~hened capability and role of faculty governance in athletics 
policy making and oversight, in concert with FARs, and to foster organs for intercampus 
communication among faculty governance groups undertaking these responsibilities. We 
have submitted one detailed vision of these ideals to the NCAA in l~VCT~A571~rG FACULT~~ 
E~VGAGEI~E_/VT I_/V A DEI~GULATED ATHLETICS CO~VTEXT (February 2013), and look 
forward to further discussion and revi sion of those ideas. 

2. Constitution of the DI NCAA board. The governing Board of DI must play a fiduciary role 

ensuring the alignment of policy and practice with the NCAA mission, and develop and monitor 

strategic plans to retain that alignment under changing conditions. While the problems facing 

athletics have only grown over the past two decades, we believe that the principle of presidential 

leadership remains valid. However, as an organization that has a critical impact on US higher 

education, the structure of the Board should reflect to the public in substance and appearance the 

NCAA’s commitment to athletics under the collegiate model, and build and maintain public 

confidence in the authenticity of the NCAA mission and integrity of its pursuit. 

We believe that to fulfill these criteria, the DI Board should include, in addition to a strong 

majority of presidents and chancellors, three other types of members: Athletics Directors, faculty 

members (such as FARs), and public members external to higher education. 

We recommend that at least two Athletics Directors and at least two faculty appointees to 
Board positions. Board participation by these internal groups, which reflect the most 
broadly informed perspectives of athletics and academics, will not only provide a 
representational function, but will better align responsibilities and authority within the 
NCAA structure, and facilitate the more holistic engagement of these groups through the 
incentive of shared ownership. 

We recommend that a limited number of Board seats be allocated to public 
representatives with appropriate stature, credibility, and understanding of American 
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education, who can bring valuable expertise to the Board, represent the public interest 
that the NCAA’s mission reflects, and enhance public trust in the NCAA. 

We believe that this judicious sharing of control by the presidents and chancellors will produce a 

far greater return in internal and external leverage over the challenges that face DI athletics than 

is lost by relinquishing a monopoly on Board decision making. 

We are a faculty group: naturally, we have much more to say. We are ~vell aware of important 

questions concerning the continuing integrity of the present Division I, the role of conferences, 

the design of key committees, the voting basis of legislative action, and so forth. But given the 

complexity of the current task, the multiplicity of groups asked to comment, and the expertise of 

our FAR colleagues, we think it would be best at this time to restrict our Coalition’s 

contributions to this limited list of strategic points, briefly outlined from a faculty perspective. 

We look forward to ongoing participation in these discussions. 
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Appendix 3 

Mission Statement 
Coalition on Intercollegiate Athletics 

The Coalition on Intercollegiate Athletics (COIA) is an organization representing elected 
faculty governance bodies of FBS universities in activities related to the administration and 
governance of intercollegiate athletics. 

COIA’s mission is to promote the academic integrity of our universities, and to 
represent the interests of our faculties, non-athlete students and student-athletes in matters 
related to college sports that can significantly affect the health, sustainability and 
educational missions of our institutions. 

COIA aims to accomplish these goals by assisting the governance of intercollegiate athletics 
on our campuses through data collection, information sharing, and the development of best 
practices, partnering with peer-faculty and other organizations in areas of common interest, and 
also by providing a constructive, responsible and informed representative faculty voice at the 

conference and national (NCAA) levels. 

March, 2014 



DRAFT 
Thursday, March 13, 2014 

Welcome 
We’re glad you’re already thinking about college. 
UNC. 

And we’re glad that you’re thinking about 

Carolina is a good and welcoming place. Our faculty care about their students and challenge 
them to do their best eve~T day. Our students work hard to learn all they can and to do well, both 
in and out of the classroom. They like each other, encourage each other, and treat each other 
with respect. 

If you’re looking for a place where you can grow--as a student, leader, athlete, and citizen-- 
then Carolina might be the right place for you. 

What We Offer 
UNC offers students the opportunity to study with faculty who know more about their subjects 
than almost anyone in the world. We also give students the chance to learn and live with smart, 
hard-working classmates from just about every place and background. 

We also give students the chance to get ready for life after college. UNC is a public university; 
we are the people’s university. We want our students to go out into the world ready to take care 
of themselves, their families, and their communities. We also want our students to leave here 
ready to make the world a better place. 

What We Expect 
At Carolina we challenge our students and expect them to give their best effort, with no excep- 
tions and no excuses. We also support and encourage our students so that they can achieve at the 
highest level possible. 

How to Get Ready 
No two UNC students are exactly alike. Students take different paths to Carolina. They don’t all 
come from the same high school, take the same courses, make the same grades, or earn the same 
tests scores. 
Still, students who earn admission to UNC, and students who succeed once they’re admitted, 
tend to have some things in common. If you’re thinking about UNC, here’s how you can get 
ready. 
¯ Aim high. No one gets better by doing just enough to get by .... 
¯ Set clear goals .... 
¯ Take classes that challenge you .... 
¯ Know your strengths and build on them .... 
¯ See others as teammates .... 
° Seek help .... 
° Help others .... 

¯ Do the right thing .... 



Here to Help 
We are here to help you. For more information about how students earn admission to UNC, as 
well as the opportunities that they find here, please visit: https:iiadmissions.unc.eduiexplorei or 

call (919) 962-~C)45. 

For more information about how UNC helps students afford college, please visit: 
https:iiadmissions.unc.edu/affordi 



From: 

Sent: 

To: 

Subject: 

Attach: 

Martha Putallaz, Ph.D. <pntallaz@duke.edu;, 

Monday, March 17, 2014 9:35 PM 

RobeVt Taggmt (robert.taggaW~:bc.edu); Nicholas Hadley (Hadley@umd.edu); ’Cm’olyn CallahaJ~ (cmc@virginia.edu)’; Killough, Lmry 

<larry@t.edu>; Stun Pardue (slpposc@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edu>; ’carmicha@wth.edu 

(carmicha@wfu.edn)’; Janie Hodge (hodge@clemson.edu); She Ann Allen (sne.bidstrup@chbe.gatech.edu); Pamela 

Perrewe’ (ppelrewe@cob.fsu.edu); Marvin P. Dawkins (mdawkins@miami.edu); saa01@pitt.edu; mjwasyle@In~xwell.syr.edu; Tricia 

Bellia (pbellia@nd.edu); Elaine Wise (eowise01@louisville.edu) 

I:W: Two reports 

ADsLetterToHatch 30Jan2014.pdf; NYCGroupReport.pdf 

Hello All--Brian Shannon has forwarded two things you will be interested in: 

1) the ADs’ letter to Nathan Hatch, including the specification of 60% representation on the Council 

2) the report of the meeting of the commissioners (the NYC Group) which was not discussed in our ACC meeting last week 

Martha 



January 30, 2014 

Dr. Nathan O. Hatch, iPresident 
Wake Forest University 

1834 Wake Forest Road 

Winston-Salem, NC 27106 

Dear Nathan: 

Below please find our Athletic iDirectors Position Statement which is an outgrox~,~ch of Athletic 

Director’s discussions at the recent NCAA convention. You will note that we have incorporated 
recommended changes discussed on our January 29, 2014 conference call. We have also included the 

principles that had been previously outlined and have been endorsed as part of the NCAA governance 

review process. We hope both will assist you and the steering committee as discussions continue. 

Athletic Directors Position Statement 

Background 

From the perspective of the athletic directors, the process of NCAA governance reform has been 
very beneficial in that it has prompted more effective communication and greater consensus among our 
community. The most recent example of that was a meeting of 168 AD’s on the evening of Thursday, 
January 16, of the recently concluded convention. From that session came agreement on a number of 
elements of the emerging governance restructuring that the athletic directors believe are of central 
importance. 

At the outset it is important to note that the athletic directors appreciate the extent to which the 
principles we have previously outlined (following this Position Statement) have been endorsed as part of 
the governance review process. More importantly, however, we recognize that the incorporation of those 
principles carries with it a responsibility to serve effectively in the structure that emerges. That is a 
responsibility we embrace. 

The Seminal Issue 

Much of the specifics that follow are the byproduct of a single critical issue - the relative roles 
and responsibilities of the Board and the Council. We believe that the materials shared at the convention 
carried a lack of precision and consistency in this regard and as a result produced more confusion than 
clarity. Our view of this issue has three central elements: 

1) We recommend the Board focus its attention on five (5) central areas realizing that they retain 
oversight for all matters in the Association: 

a. Strategy 
b. Policy 
c. Fiscal Responsibility 
d. Selection and management of the CEO, and 
e. Establishing and ensuring compliance with the governance structure 



2) 

3) 

We think the business of the Association would be best managed by the Council with Board 
oversight, 

Consistem with the aforementioned, we believe there must be primacy in the relationship 

between the Board and the Council. To put it more succinctly, with the possible exception of 
the PAG, we would recommend that no element of the governance structure other than the 

Council report to the Board of Directors. 

To those who might suggest that this model would compromise the model of presidential control, we 
believe the opposite would result. As reflected in the attached principles, the athletic directors firmly 
endorse the concept of presidential control. But that concept has been compromised in the recent past by 
the expectation that the Board would get into the "weeds" of legislation, management, and the 
enforcement of rules. That approach has not only marginalized the engagement of practitioners (i.e. 
athletics directors, compliance professionals, certi~ing officers, etc.), but perhaps more significantly has 
denied the Board the time and focus required to address the five functions identified in #1 above. 

Structure of the Board 

While there was not unanimity among the athletic directors relative to the concept of 
including independent directors on the Board, there was a general lack of enthusiasm for the 
concept and, as a result, agreement that if employed the number of outside directors should be 
ve~ limited. 

The Chair of the Council and the CEO of the Association could both be members of the 
Board. This would ensure effective integration between the Board and both the Council and 
staff. In the alternative, the integration could be achieved on an ex-officio basis, but we 
prefer the former. 

Structure of the Council 

Limited to practitioners, presidents and student-athletes 
The chair of the Board and the CEO should be members of the Council 
Athletic Directors to comprise at least 60% of the Council 
To ensure that they have adequate time to participate, expand the definition of student- 
athletes to include recently graduated student-athletes. 

Sub-Council Structure 

There should be 3 sub-councils: 
o Competition (championships, playing and practice season, and recruiting/competition 

rules) 
o Academic (APR, GSR, academic penalties, and initial, continuing and transfer 

eligibility) 
Student-Athlete Wellbeing (sport science, player safety, financial aid and permissible 
benefits) 

The councils should be comprised of practitioners and student-athletes 
The legislative function should not rise to the level of a sub-council. It should be a support 
function designed to transfer the concepts advanced by the Council and its sub-councils into 
legislation. The legislative committee may not independently advance legislative concepts. 



This group should be comprised of campus staff and compliance professionals with extensive 
working knowledge of the existing rules. 

Populatin~ the Board and Councils and Committees 

The athletic directors strongly endorse the concept of competency based selection for the 
positions on the Board, Councils and committees. We believe that a contributing factor to many of the 
challenges that we have faced in recent years has been the population of various elements of the NCAA 
structure through a formulaic basis rather than focusing on who is most qualified and who is most willing 
and able to serve. There are various ways of pursuing a competency based appointment model, but we 
call attention to the model employed by the United States Olympic Committee. 

A more effective balance must be struck between representation and efficiency than is currently 
the case when populating the NCAA governance structure. The current model produces unnecessary cost 
and discourages engagement. We are confident that greater efficiency and effectiveness can be achieved 
without compromising the critical value of broad-based representation. 

Autonomous Decision-makin~ 

There appears to be an emerging consensus that there are areas in which the member institutions 
of the ACC, B 1G 10, Big 12, PAC-12 and SEC ought to be able to make decisions that apply primarily to 
them. The athletic directors endorse this critical element of governance subject to the following: 

The decision on how best to achieve this result should be driven by the Collegiate 
Commissioners Association and its members. The CCA should bring forward an agreed 
upon model for evaluation as part of this governance redesign process. 
The list of areas for proposed autonomy included in the materials distributed at the 
convention is far too specific (e.g. "creation of athletics dead periods"). The areas that 
will be subject to resolution through this process must be flexible enough to 
accommodate issues that will develop in the future. With that in mind, there should also 
be some form of review by the Council as to whether an unanticipated issue is subject to 
autonomous decision making. 

Financial Responsibility 

The athletic directors believe that one of the goals of this governance redesign must be a 
measurable reduction in the overall cost of operating the Association. 

Mission and Values 

While it might have been preferable to have developed succinct statement of mission, core values 
and operating principles first, this should be the first priority of the newly formed Board and Council. 



Director of Athletics Consolidated Principles For New Governance System 

Intercollegiate Athletics is a component of the educational enterprise and must complement and 
align with the values of higher education. While providing affordable access to higher education 
we are developing 21st centu~~ leaders who have been tested in the classroom and competition - 
this combination is their competitive advantage in life. 

2. Intercollegiate Athletics must ensure and improve student-athlete well-being ~vhich includes the 
ability to increase opportunities for student-athletes to receive athletics’ assistance beyond what is 
currently available. 

3. Intercollegiate Athletics must ensure an appropriate level of academic rigor and commitment for 
all student-athletes that will enable them to be educated, to graduate and to be difference makers 
in their chosen careers. 

4. From our perspective, the NCAA’s mission includes the responsibility, subject to membership 
approval, to: 

a. Safeguard the well-being of student-athletes; 

b. Develop academic standards; 

c. Protect the integrity of competition through the administration and enforcement of the 
rules and regulations and; 

d. Conduct championships. 

5. Governance reform must yield a process and structure which is simple and provides direct access 
and participation in the new system by experienced athletic directors (AID’s). 

a. We do not believe in a separate division for NCAA Division l, but rather support 
Division 1 as currently constituted within the NCAA; 

b. We recognize that with 351 institutions, there are unique demands, pressures and 
circumstances; 

c. We support shared governance, in general, and recognize the need for autonomy on 
some issues with regard to a limited number of conferences; 

d. We recognize and affirm our support of the NCAA men’s basketball tournament and 
the current revenue distribution plan. 

The new governance system should continue to have oversight by Presidents. We recommend 
their focus be on broad policies, approving budgets, examining external trends, selecting the 
CEO, and selecting experienced AD’s for the governance system. They should maintain veto 
power over legislation they deem incompatible with the general principles of the organization 

7. This new governance system must have fair, timely, and efficient compliance and enforcement 
standards and practices. 

Experienced AD’s should be essential leaders of the new governance system and should be 
represented at all levels. The ADs’, ~vho were selected by their Presidents, are in the position of 
leadership, responsibility and accountability for Intercollegiate Athletics and the well- 
being/welfare of student-athletes on their campus. 



We appreciated your taking time to discuss the above with us on Januaw 29th. If we can provide fi~rther 
help, please let us know. 

Thallk you, 

Morgan Burke 
Director of Athletics 
Purdue University’ 

Mike Alden 
Director of Athletics 
University of Missouri 

c~ Marl; Enunert, President, NCAA 
Dave Berst, Vice President for Division 1, NCAA 
Jean S. Frankel, President, Ideas for Action, LLC 



FFom: 

Sent: 

To: 

Subject: 

Westerlund. Lance S <lancew@unc.edu;, 

Tuesday, March 18, 2014 11:17 AM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

RE: Banking Institute and the ABCs of Banking Law Ulxtate 

Hi I.issa, here’s the payment instructions: 

Please follow the instructions below to pay online, or call Lance Westerlund directly at (9:[9) 962-:[679 between 8:30am-4:30pm. 

How to pay by credit card (Visa!Mastercard only): 

1. Open webpage: http:-;/iever~t:-;.h~,w.ur~c.ed~!por~al! 

2. Enter your name in the search function and choose the appropriate profile. 

3. IMPORTANT: You DO NOT have your password for this website. Hit the "Forgot Password?" button TWICE and a password will be emailed to you that you can use 

to log in. You may keep this password or change it once you are logged in by clicking on "Reset My Password" on the menu page. 

4. Once you are logged in, click on "My Registrations" to pay by credit card (and make changes to your course selections as well). 

5. To pay by credit card, click on the "~" icon to the right of the event listing, click on "pay by credit card" button, and fill in your credit card information in the 

following screen. **Be sure thot the oddress given is the exuct billing oddress for the cord used. You wig receive o poyment confirmotion by emoil. 

If you prefer to pay by check, please make it payable to "UNC School of Law, Office of CLE" and send to: 

UNC School of Law, Office of CLE 

Campus Box #3380 

Chapel Hill, NC 27599-3380 

From: Broome, Lissa L 
Sent: Tuesday, March :[8, 2014 :[:[:05 AM 

To: Westerlund, Lance S 
Subject: RE: Banking Institute and the ABCs of Banking Law Update 

Thanks. 

l. 

Froro: Westerlund, Lance S 
Sent: Tuesday, March 18, 2014- 11:00 AM 
To: Broome, Lissa L 
Subject: RE: Banking Institute and the ABCs of Banking Law Update 
dernian.betz@wfadvisors.com; Admin asst: nicole.stocl<tonCo~wellsfargo.com 

Froro: Broome, Lissa L 
Sent: Tuesday, March 18, 20:[4 10:58 AM 
To: Westedund, Lance S 
Subject: RE: Banking Institute and the ABCs of Banking Law Update 
Thanks, Lance. Can you send rne Betz’s emait address? 

Lissa 

Fro~: Westerlund, Lance S 
Sent: Tuesday, March ~8, 2014 ~0:53 AM 

To: Broome, Lissa L 
Subject: RE: Banking Institute and the ABCs of Banking Law Update 

Yes~ In order of registration: 

Ka [z --. 3/4 

Mayfield -3/5 lO:07am 

Betz --- 3/5 :[O:lOam 

From: Broome, Lissa L 
Sent: Tuesday, March :!.8, 20:[4- :[0:47 AM 

To: Westedund, Lance S 
Subject: F~V: Banking Institute and the ABCs of Banking Law Update 

Eli Lance ---We have 3 people from Wells Fargo using the 2 comp admissions. Can you tell the order" in which they registered? If so, let rne know. 

Thanks, 

l.issa 

From: ._e__u__g__e_E~__e_=__m__~_k__a___t__z_@~y__e_!!_s__f__a__r_g_o_:__c__o____m_. [ En...aJ~..t9.Le..u.~g..e.E~.e.~..m.~.k..a.~t..z~@~..w.~.e.!Ls..f..a..r.g~e~ 
Sent: Tuesday, March :[8, 20:[4 :[0:2~ AM 

To: Broome, Lissa L 
Subject: RE: Banking Institute and the ABCs of Banking Law Update 

I thought Oe~" Mayfield was first in. We had assumed that when both colnps were used, the next m would not see that as an option. I know that both Betz and 

Mayfield contacted rae and were in early. I don’t know if you can tell who registered first, but if not, I would assume that Gerry. did and you should ask Demian to pay. 

It looks like I have to do another round of marketing here; we should have more than six. 

Eugene M. Katz 

Senior Company Counsel 

Corporate Regnlatory Section 

Wells Fargo Law Deparl~nent 

D1053-300 

One Wells Fargo Center 

301 Sonth College Street 

Charlotte, No(th Carolina 28202 

(704) 383-7707 

(704) 715-4496 (fax) 

!~;ugene. M:Ka~)ve!lsfmgo.com 



From: Broome, Lissa L [mailto:Ibroome@email.unc.edu] 
Sent: Tuesday, March :[8, 2014 :[0::~3 AM 

To: Katz, Gene M 
Subject: RE: Banking Institute and the ABCs of Banking Law Update 

Hi (~ene- 
As of yesterday, w~-_~ had registered: 

Demian Betz 

Rebecca Henderson 

Pamela Lamberson 

GeHad 

Neera Cha~te@~e 

Gene Katz 

~t appears that we have g people claiming the Lwo complimentary admissions---you, BeLz, and May~:~eld~ How do you want me Lo handle thatP I can contact Betz or 

Mayfie~d and ask for payment. Which one should I ask? 

We have received your sponsorship check. Thanks. 

~ assL~r~e you wi~ al:ter~d [he board h.mch on FrMay, April 4. 

A~so, Neera Chal:terjee ~s also attending ~:he ABCs program. 

Take care, 

L~ssa 

E~= eugene.m.katz@we~lsfargo.com [maH~:eugene.m.katz@we~sfargo.com] 
SeBt= Tuesday, March $8, 2054 9:$4 AN 

Te; Broome, Lissa L 
$~bjeCt= RE: Banking [nsUtute and the ABCs of Banking Law Update 

FI] be there. Do you haYe a £ee] ~o~ how ma~y £~m Wells £argo ha~e sigucd up? [ may ~eed to se~d ~other 

Eugene M. Ka~ 

Se~or ComNny Counsel 

Co,orate Regulato~ Section 

Wells Fargo Law De~nent 

D1053-300 

One Wells Fargo Center 

301 South College Street 

Charlo~e, No~h Carolina 28202 

(704) 383-7707 

(704) 715-4496 (fax) 

E ugene.M.Ka~(?~wellst~axgo.com 

Sent~ Tuesdag, Narch 18, 2014 8:09 AN 

T~ Center for Bank~n9 and F~nance Board o~ ~dv~sors 
Su~jeet~ [boardadv~sors] gank~n9 InsUtute and the ~BCs o~ Bank~n9 kaw ~pdate 

Friends -We are two weeks awa~ from the Banking institute. Banking lnsUtute registrations are just ~05 (we hope ~or 200) and the Ages o~ Banking kaw program 

has 17 registrants (we hope ~or 25). I will be contacting mang o~ ~ou ~n~vidua]lg to encourage gou to use ~our firm’s comNimentarg registrations and to update 

on whether we have received gout sponsorship checks. 

Remember our board luncheon ~s on Friday, ~pril 4 from 12:30 - 2:30 p.m. This is one o~ two times oer gear that we assemble as a group. To ~acilitate the head 

count ~or this event, ff 7~u are registered [~r the program, I w~ll assume that ~u wffl attend the lun¢heon, ff 7~u will not be able to sta~, or ff 7ou ¢ann~t attend 

the program, please let Conrad Bortz know that [or designate ~ur substitute aRendee} ff ~u haqe n~t alread~ d~ne so. Conrad’s email is ¢b~z~ema~l.un¢.edu. 

~n the meantime, please remember that we depend on gou to help us promote these programs among attornegs at ~our firms an6 banks. Information about both 

programs ma~ be ~oun~ at http:/[www.law.unc.edu/de/bg clicking on the program name. 

]t B important that we receive gout registrations a week prior to the program (ff possible) so we can Nan ~or the meals we will serve an~ prepare nametags and 

approoriate cooies o~ materials. 

Thanks again ~or ~11 o~ ~our support. I look ~orward to seeing mane o~ gou soon. 

Lissa 

Lissa L Broome 

Wells Fargo Professor of Bankin8 Law 

Director, Center for Bankin~ and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

Access my papers on SSRN at: 

::N:: Description: 

http://www.law.unc.edu/images/news/media/bankingfinance web 542.jpg 

¯ -- You axe cunently subscribed to 

boardadvisors as: eugene.m.katz(~)wellstZargo.com. To unsubscribe send a blank 

email to leave- 34402269-1695681 ~a3cTbade9226b 12ee68d0cltb2bd4711 ({~listserv~unc.edu 



Sent: 

To: 

Subject: 

Attach: 

Martha Putallaz, Ph.D. <pntallaz@duke.edu;, 

Tuesday, March 18, 2014 11:34 AM 

Robert Taggaxt (robert.taggaW~:bc.edu); Nicholas Hadley (Hadley@umd.edu); ’Caacolyn CallahaJ~ (cmc@virginia.edu)’; Killough, Larry 

<larry@vt.edu>; Stun Pardue (slpposc@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edu>; ’carmicha@wth.edu 

(cannicha@wfu.edn)’; Janie Hodge (hodge@clemson.edu); She Ann Allen (sne.bidstrup@chbe.gatech.edu); Pamela 

Perrewe’ (ppelrewe@cob.fsu.edu); Marvin P. Dawkins (m~wkins@miami.edu); saa01@pitt.edu; mjwasyle@In~xwell.syr.edu; Tricia 

Bellia (pbellia@nd.edu); Elaine Wise (eowise01@louisville.edu) 

I:W: FARA letter re governance 

FARAEC ltr to Steering CommiteeO314final.pdf 

FYI--Here is I-ARA~s le[t,-_~r to [he 51:eering Commil:[:ee arguing for ~ strong fi;culty voice in the ru:_~w govern~nc,:_~ s[rt~(:tt~re. Marth~ 

I=r~ra: Shannon, Brian [mailto:BRIAN.SHANNON@ttu.edu] 
Sent; Tuesday, March 18, 2014 9:33 AM 
Te: jpotutol@unl.edu; adavey@ncaa.org; ddickman@ncaa.org; kyurk@ncaa.org; Dennis.Phillips@usm.edu; Turner@agecon.msstate.edu; fegreen@troy.edu; 
jatwood@buffalo.edu; Martha Putallaz, Ph.D.; Moore, Melinda~ bruno.l@osu.edu; david.dough@colorado.edu; david.szymanski@uc.edu; diann@unl.edu; 
billy.campsey@sjsu.edu 
Subject: FARA letter re governance 

FYI - here is a letter that FAR~, submitted on Friday. Brian 
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VIA ELECTRONIC MAIL 

MEMORANDUM 

March 14, 2014 

TO: Dr. Nathan O. Hatch 
President, Wake Forest University 
Chair, Division I Board of Directors Steering Comnfittee on Governance 

DI Board of Directors Steering Committee on Governance members. 

FROM: 

SUBJECT: 

First we would like to thank you for all of the work you have put in to the Division I Governance 
Restructuring effort. We believe that tlfis is a crucial time in Division I and that this effort is very 
important for the further strengthening of intercollegiate athletics and the maintenance of the 
collegiate model. 

We have read the March 4th melno from Dr. Hatch outlining the current thinking of the Steering 
Cormnittee. As participants in the productive dialog at the January Convention, we are very happy 
to see that you, the Steering Cormnittee, took into account some of the comments and suggestions 
made there. In particular, we support the inclusion of the student-athlete and athletic director voice 
on the new Board. 

We were however shocked and extremely disappointed that the surmnary of progress by the 
Steering Con~nittee excludes any mention of a faculty voice on the new Board. The March 4th 
memo states an interest in promoting shared governance. Shared governance and effective decision 
making requires that all interested constituencies be represented. As stated in our earlier memo, we 
support ultimate Presidential authority over DMsion I and thus support that the vast majority of 
members of the new Board be Presidents. But, the inclusion of two important constituencies in 
some ww and the exclusion of another does not promote shared governance, widespread bw-im or 
inclusive decision-malting. In your March 12*h memo, you state that the inclusion of a Faculty 
Athletic Representative on the new Board continues to be under consideration. We urge you to 
include the Faculty Athletic Representatives’ voice in a nmm~er parallel to athletic directors and 
student-athletes in the final proposed Board. 

Additionally, we understand and agree with the desire to have a strong athletic director presence on 
the proposed Council. ADs have practical daily experience in running athletic programs and their 
perspective is essential in crafting and implementing meaningful and usefifl policies. For similar 
reasons, it is necessary to have a strong FAR presence on the Council. FARs have practical daily 
experience in all aspects of the academic endeavors of athletes and they also understand the 
importance of the attfletic component of their education. Inclusion of the on-caInpus perspectives of 
both FARs and ADs ensures the best possible likelihood of maintaining and promoting the 
collegiate model for athletics. 

We understand that the March 4th memo does not reflect: a finished product. The March 12a’ memo 
makes clear that the :final recommendations arc still to be determined. We urge you to include the 
Faculty Athletic Representatives’ voice on the new Board and on the proposed Council. We 
appreciate the opportmfity to share our view and hope you find these suggestions helpful in crafting 
the final version of a proposed Governance structure for DMsion I. 

On behalf of the Faculty Athletics Representatives Association Executive Conunittee 

Frank Webbe 
President, FARA 



MINUTES O.F T.HE ~’v|EET.|Nt.~ OF THE BOAR1) OF RE(;ENTS OF 
"[’.HE AMERICAN t?OL.LEGE OF C(}MMERCIAI.~ FINANC|i~ LAWVERS, INC. 

Lym~ Soukup ~ Pres~dem-Elect] 

Steven i..e.itess { Vice .Presidem 
Pe~er H Carson {Secretary) 
5ybia F. Chin ~ ["reasurer) 
K.a~herh~e Simpson Allen 
Stuart Ames 
L, issa groome 

A:me~h~ I.-t, Boss 
A rihu:r (Z Cohe~~ 
R.o be rl J.) o’~,vn ey 
]erem v Friedherg 
E.dwa:rd K. (]ross 

Teresa W:il~on Har:mon 
Paul [--Iodt~efietd 

Rober~ W. gl’mc 
Candance ]ones 
Matthew Kav;:maugh 
E.dge~ Lester 
Malcolm [.,indquist 
Pa~dine Steveas 
Vicki Tucker 

Board 

Leianne Crittende~:~ President of the Co!Ieg< served as chah: of the meeting a:~d: Peter Ca:rso< 
Sec:reIa:ry ol:7~]~e ColIege,= ac~.ed a.s secretary of the meeting and recorded {:he mim:rteso The: Board 



disc~.issed file matters o,:~ the a>~,d~, circulated [: ~ tl,~ President in advance of~: ~e nee:th:~g (.a copy 

Pres ide ~’~.t repo rted that the Ex ec uii ve Co mini tree, at its F 
a~!e,:~ded by ~e:~!:Ibers Of the Sm~aegk: P~a:n~fing WoNing Gro~.~p, 

appropr~am, vote on speci[~c action, items arising, fi:oI:n the st.rateg[c plm:ming 
poll of the Regents i:n attendance as to av:ailabiI t)~ {br such a meeting> the Se:cremry 

Sylvia Chin, ’Treast:lrer of the CoIlege, reported that: the Secretory ha:~ :i~ed tbe 2014. a~:~:rmat 
~ ~p~ [~ of tl~e ~ ~ ~,’, :~ ~.~th the ".fem~essee         ~:rf State (a copy {ff whic:12 :is a~:tached 1:o the 
agenda., reIB:r~:ed to above), and that she is in the process of preparing fl:~e (.?o~lege~:s mx retm"~~ tbr 
the 20I 3 {ax year. She the~:, referred t:o the sched~:~Ie a~d prqjectkm ofexpe:ndi.mres oft:l:~.e 
CoI~.ege: (a copy o:f which is attached {o the ageBda, referred to abeve) and m::,ted it:m{: ~t rema~r~ 

website hosting, which also covers prior periods, a,~d she is workb:lg on ob,ahfi:~g a :more 
acct, rate sense of’amicipated reimbursable ex.p.e~ases of the College’~ appointed prqjecI observe~:s~ 

The Treasurer reported that: she :is conth~uing the hard work of:coilec:ting 20 
wetl as d,eli~q~.:~et~t 2011 and 20] 2 an:m~al dues. She noted that the cur:re,:~t de!i:~N~:,en.c~es 
agg~;egate to $9~600 ir] outsta~dh~g dues oN,gaff(ms. 
Coliege, extend deep thanks U}: ~he T:rcast~rer {br her success to date i,~ co]-~t.acth~g t;:ellc, ws a:~~d 
halting, c(msk:terab[e                    ~...m-,o~n*eRv¢,. ~..,.. in co!!e:cfina~, de!inquem dues. 

.lii,~’gory Prqject 

’lhe Preside:nt reported that the project is approaching completkm as Christop]~er Rockers, 
Immediate~Pas, President of the College, has forwarded an ed:ff.ed revised draft back ~.; 
Webster {br final completion.. T:he fi:nal product, :h~ online .I:’orm, should b:e avaHabl:e to the 
FelIows by ~be time of the An:m:taI Mee:ti:ng a~.d Dinn.er on April ! 2,. 20 i 4. 



Fhe thTesidem reported tt:~at she has circulated an updated schedu.Ie of co:r~l!~z.reace calis 
hlostcd by each o:t’~he College appointed observers to provide prqject ~:~pda~es ~o the 

"Fhe Preside’r~t, h~ iher capacity a.s Chair oi’the Strategic Plamfing Working Group~ observed 
th:~ Board, at its February 6~ 2(.)14 m~eti:n.g, approved by a %ense of the house votU~ a ~vvised 
mission smtemen:t for the Coltege, appearing at Art:Me ]I of the Bylaws of the Co~cge~ a:~d 

College a~ad fbr tlae sdectio~; of the ttomer Kr~pke Achievement, (::}ral:~ Gilmore and Spedal 
Service Award whmers~ The Se;cretar?~ ~ed a discusskm of the revisi:o~~s, h~cit:~d:h:~g ~ :~i~.rt.b;er 
prol~osed ~vision to clause {c) of {}:*e defi:Mtion of ~commercia~ fi:~a:r~c,e’:’ ,olin:red by [Zd.:~e:rt 
to describe more accu:ra~eiy ihc{oring trar~sa:ctions, 

FolIowb~g diseussk:m, ~:lpo:~:, n~o~io~ duly made and seconded, the Board 
the :fbH:owing amendment of fl~e Bylaws of the College, subst:it:a:tiag tiae followi~:~g revised A:r~icie 
[I oft:he ByIaws l:br {I~e existing .Article 

Article H 

.A{4 TURE OF OR(;;A?~TZA TION 

The Cottege is a professiomd assoeiatio~ of dL~’tb~guished h~,wers dedicated to improving 
e~ihancing the prac#ce oj’commerciat f!,~ance h,u, and the ethics t{f #¢e pr~gb~ssiom The 

College’s mis:~’ion is to brittg mgegh:er b~to .an associatitm those highO" q~alified members ~ff 
the lt~gal pr~ssio.~, who, by reaso,l ~gtlteir character, skill and abili{v, will co#U’ib~¢w m t’he 

goMs, accomplg’hme~ts and guod.fiqhm.,sMp orthe (~;i~:geg~, 

FoIlowil:~g discussion., u:port motions, duly made and seco~ded~ the Board also 
approved the f(:41owi~g ~:evised defi,~ition of %omme~vial finance," to be t~.sed b~ the 
c:riteria described above and posted ~o the website of~lae College (i~:a subst:itt:~dot:~ :~b:r the 
definition): 

"Commercial fit, ance" includes(a)the e.,~ettsion of loans or other c~edit f!~r a bu:~ines.~ 
purpose, 07~icM{y: secured l~., a seeuriO’ interest in personal property, (tO the #,cu:rre~ce l~[" 
other fina~:~cing m* acqMs#ion ~.£pto:ment obligations arisb~g fi%~m the lem’i~,g q!’goorg or the 
or lieensit~g qf’intetlectt~a! pet;~ot~al propert3~ at~d (q,) the pttrchase of rights to pg(};~me~t 



New Ojj~icers jbr 2014-2015 

The President reported, on behalf of ~hc Immedia~c-Pas~ Prcsi.den~ as ~hc Cha.ir of tb~ 
Nominadr~g Commi{lee, ttm:~ d-~e commit~e has nominated the following sh:i~e (:if" ofl:icers 
20I 4-2015: 

President Lynn A. Soukup 

President Elect S~evm~ N. Leitess 

Vice-President Peter H. Carson 

Treasu re~ Sylvia. Fung Chin 

SecretmT .Penelope L. C.~hristophorou 

TEe above slate will be voted on by the Board at ffs April I 0.2()14 meeting {h3 advance of the 
Apri~ 12. 2014 ArmuM Meeling and Dimmer of d~e Coll.ege.). 

Rege~ts.fbr Te,’ms oMi~,g 2018 

CarMance Jones. a.s Clla~r o:f the Regents Nom.hm:tin.g Commff~:ec~ reported that the 
has nominated the .ff~lbwing sla$e of Felh>~vs to be elected as Regents of th.e College fi:.~r terms 
e~:lding 2018, 

.RichaN L. GoldtSrb 

Barbara Goodstein 

Bria~ D, Hulse 

Jonathm:~ 

Marilyn ~Mah:mey 

The above nominated slate ~vill be voted on by the Fallows at: Ihe A.~:mt~al Me:e:t~ag and l)i:n:ner of 
t!~e Colbge on Apri{ 12, 20 I 

After thanking his fellow committee members as well as at{ the Fallows who proposed and 
seconded new camtidates .for election as Fell.ows of" the Colbg:e, Edw~:rd K~ O~oss, as Chair of 



the College. 

proposed candidates as ~-~,ew Fellews oft]~e College: 

Rober:~: GoIdTberg, New York, NY 

Steve~~ N. Kurtz. Sherman Oaks. CA 

Lawrence Safi’al~. New York. N¥ 

Da¥id Ao S penta{l. Phoecdx.. AZ 

CI~ervl Stacev. Toro~:~to. ONo Camida 

.!ames A. Stuckey, New Orleans. I..,A 

Chrtistine Swanick. New York. NV 

The above elec~ed new Fellows will be ii-m~ally i~~ducted :into the College at ~I~e Amma/Me.etir~g 

a~ad Dimmer of the College on April I2. 2014. I.-~xp~ssiag a senthnen~ tha~ elicited mare. 
coacu.rre~ces [:.rom the R.egeats i:n atte~~da:ace. Mr. Gross sta~.ed tha~ ~his will be a very strong 
ch~s h~deed of’incoming Fellows, 

Next B~ard Meeting~ 

The :aext Board meetings 

By co~:fl~.’.retlce tail: 

~nd 3:00- 4:~ ~f), 

Se~urity Cade: 3050~i# 



[~->.i::,erson (in adwmce of the Annual Meeting a~d IN:truer of the College): 

th~ Bu~ines~ Low Section o~ the American B~r ~ociation. 

Peter l:{. Carsoa, Secrem® 

Appe~d:ix [: Age~da 





D~aMn: 

0277 

I} 

Upc.omh~g meetings: 

a} Select date lbr March addi~ieaal meedag ~Mar@ 13 or March I 8) 

b? A~x’i~ IlL 20~4. 4:30 ... 5:30 It, m PT, a~ th~ J.W. Marriot~ troom TB/.)? in co~@~~c~.i,:.m w[d:~ the: ABA 

Fello’~.vs Nomirlations 2014 ~,/:!.d Gmss~ Chair of Nominatin~ Committt~e ~ 

Preposed Ltpda~:es t<~ Missicm Statemtmt a:,qd defit~itfon ot’Commv~rciat [:’il~m’me atmch~td {Peter 
See page 12 

E;vas~rer’s repc, rt {Sylvia Chi~~ 

b) P:~’<~.ec~ and Obs, erver~:: Sch~d~:~Ied cal~s ~br updates 

Page 



NATURE OF ORGANiZATiON 

The Co~ege ~s a pmDssionat a~soci~t~on of ~av<ye~s pa~cuJady sk}I!ed m~d ~xperienced }~ the hm~d~ng of 
commerc}a~ matters and dedicated to ~:he ~mprovemen~: and enhancement of the sk~ and pra,st~ce of 
commerma~ finance ~aw and ~he e~hics of ~e profess~on~ The Co~ege is ~ntended to bd~s9 ~ogethet ~ntCs ~~ 
a:ssodation h}gh~y qua}ified members of the ~ega! profession who~ by teases of their charac:~sr= s~l and 
ability, wil} contribute to the accompl}shments and good fellowship of ~he College. 

NATURE OF ORGANIZATION 

The Co~ege is a professional association of distinguished lawyers dedicated t(; improving msd m’~hancing 
the practice o~ commerd.al finance law and the ethic.s of the profession The College’s m~ssion is to bring 
together into an association those highty qualified members of the ~egai profession who by reasot~ of the~ 
charac[m, skilI and abdity, wilt contribu[e to the goals, acc, ompiishmen[s and 9cod fe!}owshi~ of [he 
Cotlege, 

Re,wsed defim~9on of "commerdal finance 

.... Commem}al finance" inciiudes (a) the exte~.sion of toans or other credit for a business purpese~ 
secured by a secur}ty }nteres~ }n personal propeC~y, (b) the financing or acquisition of payment 
arising from the: teasing or I}cansing of personal property and (c) the purchase of payment ob}igations 
arising out of a seller’s ~usiness, The term do~s not include financing ~or personal,: fami:@ or household 
purposes.": 

Page 2 



Draft: March 418~, 2014 

discussed the matters on the agenda circulated by the President in advance of the meeting (a copy 
of which is attached to these minutes as Appendix 1). 

Approval of Minutes of Prior Meeting of the Board of Regents 

Upon motion duly made and seconded, the Board unanimously approved the minutes of the 
meeting of the Board held on February 6, 2014. 

Upcoming i~l-in-n-~esM__e__~_tj_~g 

The President that reported that the Executive Committee, at its February 20, 2014 meeting also 
attended by members of the Strategic Planning Working Group, recommended that an additional 
meeting of the Board be scheduled in March 2014 for the purpose of continuing the discussion of 
the results of strategic planning survey of the Fellow-s of the College and to consider and, as 
appropriate, vote on specific action items arising from the strategic planning process. Following 
a phone poll of the Regents in attendance as to availability for such a meeting, the Secretary 
announced that a new meeting by conference call of the Board would be scheduled for Tuesday, 
March 118, 2014 at 4:00 pm, ET. The Secretary will send out a written notice of the meeting. 

Treasurer’s Report 

Sylvia Chin, Treasurer of the College, reported that the Secretary has filed the 2014 annual 
report of the College with the Tennessee Secretary of State (a copy of which is attached to the 
agenda, referred to above), and that she is in the process of preparing the College’s tax ret~mns 
.r_._e_.t_u._r__n___for the 2013 tax year. She then referred to the schedule and projection of expenditures of 
the College (a copy of ~vhich is attached to the agenda, referred to above) and noted that it 
remains difficult to project the expenditures of the Colleges as she receives only one invoice per 
year for website hosting, which also covers prior periods, and she is working on obtaining a more 
accurate sense of anticipated reimbursable expenses of the College’ s appointed proj ect observers. 

Dues Delinquencies 

The Treasurer reported that she is continuing the hard work of collecting 2013 annual dues as 
well as delinquent 2011 and 2012 annual dues. She noted that the current delinquencies 
aggregate to $9,600 in outstanding dues obligations. Lynn Soukup, as the President-Elect of the 
College, extend deep thanks to the Treasurer for her success to date in contacting Fellows and 
making considerable progress in collecting delinquent dues. 

Old Business 

History Project 

The President reported that the proj ect is approaching completion as Christopher Rockers, the 
Immediate-Past President of the College, has forwarded an edited revised draft back to Dan 
Webster for final completion. The final product, in online form, should be available to the 
Fellows by the time of the Annual Meeting and Dinner on April 12, 2014. 

...................... SMRtt.418151948.. 



Draft: March 418~, 2014 

College Observers to Drafting and Stu@ Committee Projects 

The President reported that she has circulated an updated schedule of conference calls to be 
hosted by each of the College appointed observers to provide proj ect updates to the Fellows. 

Strategic Planning Working Group 

The President, in her capacity as Chair of the Strategic Planning Working Group, observed that 
the Board, at its February 6, 20114 meeting, approved by a "sense of the house vote" a revised 
mission statement for the College, appearing at Article II of the Bylaws of the College, and a 
revised definition of"commercial finance::-;--~i_i_=w-hich appears on the College’s website and is 
used in a number of critical contexts, including the eligibility criteria for the election as Fellows 
to the College and for the selection of the Homer Kripke Achievement, Grant Gilmore and 
Special Service Award winners. The Secretary led a discussion of the revisions, including a 
further proposed revision to clause (c) of the definition of"commercial finance" offered by 
Robert hhne to describe more accurately factoring transactions. 

Following discussion, upon motion duly made and seconded, the Board unanimously approved 
the following amendment of the Bylaws of the College, substituting the following revised Article 
II of the Bylaws for the existing Article II: 

Article H 

NATURE OF ORGANIZATION 

The College is a professional association of distinguished lawyers dedicated to improving and 
enhancing the practice of commercialfinance law and the ethics of theprofession. The 

College’s mission is to bring together into an association those highly qualified members of 
the legal profession who, by reason of their character, skill and ability, will contribute to the 
goals, accomplishments and goodfellowship of the College. 

Following discussion, upon motion duly made and seconded, the Board also unanimously 
nance’;, " approved the following revised definition of "commercial fi te be~,o.~,~-~._,~ ’~’+",,~., ," to be 

~sed i~ the ~!i ~ibi!ity c~5~eri:~: describ ed ~bo~e ~d ~sted t~ the web site of th e C oll ege ~i n 
substitution for the existing definition):: 

"Commercial finance" includes (a) the extension of loans or other credit.for a business 
purpose, typically secured by a security interest in personal property, (b) the incurrence of 

other financing or acquisition of payment obligations arising from the leasing of goods or the 

or licensing of intellectual personal property and (c) the purchase of rights to payment 
obligations arising out of a seller’s business. The term does not include the extension of credit 
or the incurrence of other obligations financing for personal, family or household purposes. 

...................... SMRtt.418151948.. 



Draft: March 418~, 2014 

Nominations 

Ele,,tio~t--@:N~v Officers for 2014-2015 

The President reported, on behalf of the Immediate-Past President as the Chair of the Of’ricers 
Nominating Committee, that the committee has nominated the following slate of" of’ricers for 

2014-2015 

President Lynn A. Soukup 

President Elect Steven N. Leitess 

Vice-President Peter H. Carson 

Treasurer Sylvia Fung Chin 

Secretary Penelope L. Christophorou 

The above slate will be voted on by the Board at its April 10, 2014,l; ....... r,,~o~,- meeting= (in 

advance of the April 12~ 2014 Annual Meeting and Dinner of the Colleg~)~ 

E!ectian ~f New Regents for Terms ending 2018 

Candance Jones, as Chair of the Board of Regents Nominating Committee, reported that the 
committee has nominated the following slate of Fellow-s to be elected as Regents of the College 
for terms ending 2018. 

Richard L. Goldfarb 

Barbara Goodstein 

Jerome Grossman 

Brian D. Hulse 

Jonathan Lipson 

Marilyn Maloney 

The above nominated slate will be voted on by the Fellows at the Annual Meeting and Dinner o~f 

the College on April 12, 2014. 

Election G¢AL~,’~’ Fellows 

...................... SMRtt.418151948.. 



Draft: March 418~, 2014 

After thanking his fellow- committee members as well as all the fellows Fellow-s who proposed 
and seconded new candidates for election as Fellows of the College, Edward K. Gross, as Chair 
of the Fellows Nominating Committee, led a discussion of the ten candidates proposed for 
election to the College. 

Following discussion, upon motion duly made and seconded, the Board unanimously elected the 
following proposed candidates as new" Fellows of the College: 

Suzanne Alwan, Charlotte, NC 

Robert Goldberg, New York, NY 

Thomas S. Hemmindinger, Providence, RI 

The Hon. William C. Hillman, Boston, MA 

Steven N. Kurtz, Sherman Oaks, CA 

Lawrence Safran, New York, NY 

David A. Spentall, Phoenix, AZ 

Cher?-I Stacey, Toronto, ON, Canada 

James A. Stuckey, New- Orleans, LA 

Chrtistine Swanick, New York, NY 

The above elected new Fellows will be formally inducted into the College at the Annual Meeting 
and Dinner of the College on April 112, 2014. Expressing a sentiment that elicited many 
concurrences from the Regents in attendance, Mr. Gross stated that this will be a very strong 
class indeed of incoming Fellows. 

Next Board Meetings 

The next Board meetings will be: 

By conference call: 

Tuesday, March 18, 2014, 4:00 - 5:00 pm Eastern Time (1:00 - 2:00 pm PT, 2:00 - 3:00 pm MT 

and 3:00 - 4:00 CT). 

Telephone No.: I (866) 682-4770 

Conference ID No.: 0277 603# 
Security Code: 30508# 

...................... SMRtt.418151948.. 



Draft: March 418~, 2014 

In-person (in advance of the Annual Meeting and Dinner of the College): 

April 10, 2014, 4:30 - 5:30 pm, Pacific Time, at the J. W. Marriott Hotel at LA Live (meeting 

room to be determined) in Los Angeles, California in conjunction with the Spring Meeting of 

the Business Law Section of the American Bar Association. 

There being no further business, upon motion duly made and seconded, the meeting was 
adjourned at 5:00 pro, Eastern Time. 

Peter H. Carson, Secretary 

Appendices 

Appendix 1: Agenda 

...................... SMRtt.418151948.. 



From: 

Sent: 

To: 

Subject: 

Attach: 

15bj udicialdistrictbar- [x~unce.N@~main.nc.us on behalf of 

Notification from JD 15B Bar <15bjudicialdistrictbar@main.nc.us> 

Tuesday, March 18, 2014 4:07 PM 

15bjudicialdi stfictb~a@main.nc.us 

[15Bjudicialdistrictbar] 15B Me,nbership Fee Notice for 2014-15 

2014-15 Member Fee Notice.pdf; ATT00001 .c 

Mandatory District Membership Fees for fiscal year 2014-15 are due April 1, 2014. 

MANDATORY DISTRICT MEMBERSHIP FEE NOTICE 

Membership Fees for fiscal year 2014-2015 of $45.00 are due and payable as of April 1,2014. 

Checks should be made payable to 15B Judicial District Bar and mailed to the address below. To ensure that we apply payment correctly, please include 
your state bar number on the for/memo line of your check. 

Gregory Herman Giddens 
205 Providence Road 
Chapel Hill, NC 27514 

Pursuant to Article VI of the Bylaws of the District 15B Judicial District Bar, if payment of your membership fee is not received before July 1,2014, a late fee 
of $15.00 will be assessed. 

Additionally, pursuant to Section .0902 of the Rules and Regulations of the North Carolina State Bar, twelve (12) months after the date of this first invoice, I 
am required to report to the North Carolina State Bar all members who have failed to pay the annual membership fee or any late fee. This delinquency must 
be reported and may result in discipline by the State Bar. 
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THE SYSTEMIC RISK PARADOX: 
BANKS AND CLEARINGHOUSES UNDER REGULATION 

FELIX B. CtLANG ~ 

Conso#dation in the financial industry threatens competition 

and increases systemic risk Recently, banks have seen both high- 
profile mergers and spectacular failures, prompting a flutTy of 

regulatory responses, get consolidation has" not been as" closely 
scrutinized f!)r clearinghouses, which faci#tate trading in securi#es 

and deriva#ves products. These nonbank intermediaries can be 
thought of as middlemen who collect deposits" to ensure that each 

buyer and seller has the wherewithal to uphold its end of the deal. 
Clearinghouses mitigate the credit risks that buyers and sellers 
would face if they dealt directly with each other. 

get here ltes the dilemma: large clearinghouses reduce credit 
risk, but they heighten systemic risk since the collapse of one such 

en#~y threatens the entire financial system. While the systemic risks 
posed by large banks" have been tackled by regulators, the systemic 

risks of these nonbank intermediaries have received less attention. In 
fact, clearinghouses have been cloaked with a regulatory mantle 

which encourages" unchecked growth. 
This" Article examines the paradoxical treatment of regulators 

toward the systemic risks of clearinghouses and banks’. It explores 
m,o fimdamental questions: I~7~y does the paradox exist, and who 

benefits" jkom it? Borrowing from antitrust, this Article offers a 
jkamework for ensuring that the entities which control a large 

clearinghouse (the big banks’) do not abuse its" market dominance. 

* Assistant Professor, University of Cincinnati College of Law. I thank Lym~ 
Bai, Jim Chert Darrell Dtfffie, Lisa Fairfax, Kevin Petrasic, Heidi Schooner, 
Steven Schwarcz, Manmohan Singh, Sandra Sperino, Joe Tomain, Yesha Yadav, 
Arthur Wilnrarth, and Haoxiang Zhu for their insightful comments. This Article 
also benefitted greatly from workshops at George Washington Law School’s 
Center for Law, Economics & Finance, Michigan Stale University College of Law, 
and University of Cincinnati College of Law. 
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INTRODUCTION 

Systemic risk--the risk posed to the entire financial system 
by the collapse of one major player~--has become a household term. 
The demise of a systemically significant investment bank, Lehman 
Brothers, marked the onset of the 2008 financial crisis.2 Afterward, a 
$700 billion aid package to the financial sector highlighted the moral 
hazard of using public funds to bail out banks deemed too big to 

1 ~%/Iore precisely, systemic risk has been defined as "the risk that (i) an economic 

shock.., triggers.., either (X) lhe failure of a chain of markets or institutions or 
(Y) a chain of significant losses to financial institutions, (ii) resulting in increases 
in the cost of capital or decreases in its availabilily." Stcven L. Schwarcz, Systemic 
Risk, 97 GEO. L.J. 193,204 (2008). 
: See Federal Deposit Insurance Corporation. The Orderly Liquidation of Lehman 
Brothers Holdings’ Inc. under the Dodd-Frank Act, 5 FDIC Q. No. 2 (2011) 
[hereinafter FDIC, Lehman Brothers’]. 
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fail.3 Well-attuned to both systemic risk and its corollary of moral 
hazard, financial regulators now possess additional tools to curb risk 
and wind down systemically significant banks on the verge of 
failure.4 

Less well known are the systemic risks posed by 
clearinghouses and market-makers in the securities and derivatives 
industries. Like banks, these nonbank intermediaries facilitate 
financial transactions among counterparties. Stock exchanges, for 
example, provide platforms for prospective buyers and sellers of 
securities to view price quotations. Should a set of counterparties 
decide to buy and sell the same stock, then another intermediary, the 
clearinghouse, will facilitate payment by the buyer and delivery of 
stock by the seller,s As with banks, failure and consolidation have 
propelled exchanges and clearinghouses toward systemically 
significant size. In the last 10 years, the storied New York Stock 
Exchange has undergone several incarnations by way of merger or 
acquisition.6 In the clearing space, one dominant player, the National 
Securities Clearing Corporation (NSCC), serves almost the entire 
securities market." 

3 Matt Erickson et al., Tracking the 700 Billion Dollar Bailout, N.Y. TIMES, 

http:iiprojects.wtimes.comicreditcrisisirecipientsitable (last visited Jan. 28, 2014). 
4 For example, the Volcker Rule and Orderly Liquidation Amhority (OLA) under 

Dodd-Frank represent two solutions currently en vogue. Debate rages on though 
over whether Dodd-Frank will eradicate TBTF. See Does the Dodd-FrankAct End 
"Too Big to Fail?": Hearing Before the Subcomm. on Fin. Insts. & Consumer 
Credit of the H. Comm. on Fin. Servs., ll2th Cong. 85 (2011) (statements of 
Stephen J. Lubben and Michael H. Krimminger). 
5 The back-office functions in support of trading consist of three different functions 
which are generally cmfflated as "clearing." These functions are (i) matching of 
orders, (ii) clearing, and (iii) settlement (effecting delivery or payment). For 
excellent sumnmries, see DERMOT TURIN’G, CLEAR1NG AND SETTLEMENT IN" 

EUROPE §§ 1.2-1.14 (2012); John McPartland, Clearing and Settlement 
DemystiJied. CHICAGO FED. LET., no. 210 (2005). 
6 NYSE Euronext, "the operator of the New York Stock Exchange, would have been 

sold in 2012 to the German exchange operator Deutsche BOrse tkad European 
antitrust regulators not blocked the deal. NYSE Euronext is itself a merger of the 
NYSE Group and Euronext. Now, NYSE Euroncxt will likely be acquired by the 
InterconfinentalExchangc (ICE), best known for market-making in the derivatives 
space. See Buying the N. ~.S.E., in One Shot, N.Y. TIMES, Jan. 19, 2013. 
2 The volume of trades handled by NSCC is mindboggling, $186 trillion in 2012. 

DEPOSITORY TRUST & CLEARING CORPORATION, ENHANCING RISK MANAGEMENT: 

IMPORTANT UPCOMING CHANGES FROM NSCC 1 (Nov. 2013), 

http://www.dtcc.com/riskmgmt-october2013.pdf. Yet even this figure is far short 
of the size of the over-the-counter (OTC) derivatives markets, roughly $700 trillion 
(notional value). Derivatives Statistics, Table 19, BANK FOR INTERNATIONAL 
SETTLEMENTS (Nov. 7, 2013), http:iiwww.bis.orgistatisticsidt1920a.pdf. 
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Despite these affinities, the regulatory regime for lar[e banks 
has generally not been deployed for large clearinghouses. Part of 
this can be attributed to the view that clearing is an essential part of 

trading. As it navigated registration with the Securities and Excha,n~e 
Commission in 1976, NSCC was described as a "public utility," a 
moniker which gave the entity- a free pass to expand and monopolize. 

Additionally, the very nature of clearinghouses ensures that 
they will be too big to fail ("TBTF") and, hence, that a resolution 
mechanism predicated upon eradicating TBTF is inapposite. A 
clearinghouse interposes itself between buyers and sellers of 
financial instruments so as to mitigate counterparty and credit risks. 
As the party" in the middle, the clearinghouse extracts deposits from 
both seller and buyer so that the clearinghouse can fulfill the 
transaction should either party default.1° Like all guarantors, the 
larger a clearinghouse is, the more it can ensure. Size begets 
liquidity, which in turn begets stability. Under the Dodd-Frank Wall 
Street Reform and Consumer Protection Act (Dodd-Frank), the 
clearinghouse has been given even greater prominence, charged with 
curtailing ri sk in the massive over-the-counter derivatives market. 1~ 

A paradox thus haunts our approach to systemic risk: while 
regulators try to eradicate systemic risk in banks, they must tolerate 
the systemic risks of clearinghouses. Every major trading market 
today is dominated by a very small number of clearinghouses. The 
options market, for example, is served entirely by the Options 
Clearing Corporation. The credit default swaps market clears most of 
its trades through LCH.Clearnet. The fall of any such clearinghouse 
could bring down an entire industry. If banking and securities laws 
allow regulated entities to attain sizes of systemic significance, then, 
in the aftermath of Lehman Brothers and the $700 billion bailout, it 
is worth asking whether those laws have adequately balanced the 
service performed by these institutions with their propensity" to barrel 
toward bigness. Where financial regulations fail to so balance, we 
must look elsewhere for solutions.~2 

~ But see in~[?a Section II.C.l, which discusses the designalion of eight 
clearinghouses as systemically important and thercfore eligible for liquidity 
assistance. 
9 Bradford Nat’l Clearing Corp. v. S.E.C., 590 F.2d 1085, 1101 (D.C. Cir. 1978). 
10 These deposits are called "margin." Margin consists of initial margin--what 

counterparties must come to the table with to trade--and variation margin--what 
counterparties nmst post from time to time, given fluctuations in their positions. 
11 ~ee 15 U.S.C.~ 8302(d)(1); 7 U.S.C. § 2(h); 7 U.S.C. 78c-3(a)(1). For 

perspectives on thc size of the size of the OTC derivatives market, see note 7 supra 
and text accompanying notes 75-77 infra. 
12 Most of the solutions to TBTF clearinghouses have orbited around familiar 

corporate and banking principles. See Kristin N. Johnson, Clearinghouse 
Governance: 2tloving be~,ond Cosmetic Reform, 77 BROOK. L. REV. 681 (2012) 
(corporate governance); Scan J. Griffitlt Governing S),stemic Risk: Ton’ards a 
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This Article recasts the story of clearinghouses as part of a 
larger narrative about regulatory (mis)management of systemic risk. 
It joins an emerging body of academic literature on clearinghouses 
which has grown steadily in the last half decade but nevertheless 
glossed over comparisons to banks. On the subj ect of clearinghouses, 
legal scholarship has lagged behind financial and economic 
scholarship. While financial modeling has coalesced around the 
theory that large clearinghouses confer greater benefits onto trading 
markets,13 the legal academy has been slow to respond with 
regulatory frameworks which would incentivize consolidation while 
patrolling monopolization. This Article attempts to fill those gaps. It 
contributes to existing scholarship by (i) explaining the 
clearinghouse/bank paradox, and (ii) adapting antitrust to sensibly 
harness the economies of scale of large clearinghouses. 

By delving into comparisons, this Article shows that the 
aversion to bank systemic risk and tolerance of clearinghouse 
systemic risk is merely paradoxical on the surface. Banks and 
clearinghouses inhabit very different markets, and their core traits are 
also very different. Nonetheless, both institutions raise the scepter of 
bailout--banks are built upon deposits that must be backed by the 
government, while clearinghouses are so integral to the financial 
system that their failure cannot go unheeded,n4 However, current 
solutions to stave off TBTF in clearinghouses are halfhearted. 
Whereas a blueprint exists for intervening on behalf of systemically 
important banks during illiquidity and insolvency, the only clear plan 
of assistance to a systemically important clearinghouse is for a 
liquidity crisis. The impression created is one of ignorance or, worse, 
confusion on the part of regulators. 

Governance Structure for Derivatives Clearinghouses, 61 EMORY L.J. 1153 (2012) 

(corporate governance); Jeremy C. Kress, Credit DeJi~ult Swaps, Clearinghouses, 

and Systemic Risk: lVhy Centralized Counterparties ~,~ust Have Access" to Central 

Bank LiquidiO~, 48 HARV. J. oN LEGIS. 49 (2011) (access to the Federal Resel~-e’s 

emergency liquidity); Julia Lees Allen, Note, Derivatives Clearinghouses and 
Systemic Risk: A Bankruptcy and Dodd-Frank Anal.vsis, 64 STAN. L. REV. 1079 

(2012)(capilal requirements and guaranty fund). There arc, however, some 

outside-the-box suggestions. See Yesha Yadav, 7~e Problematic Case of 

Clearinghouses in Complex~glarkets, 101 GEO. L.J. 387 (2013) (proposing, among 

other ttfings, engagement by clearinghouses with a broader constituency); Christine 

A. Varney, Assist. Art. Gen., U.S. Dept. of Justice Antitrust Div., Comments 

before the U.S. Commodity Futures Trading Comm’n, Washington, DC (Dec. 28, 

2010) (arguing for ownerstfip limits from the perspective of promoting 

competition). 
13 On the benefits of netting efficiency from large clearinghouses which might 

clear across products, see Darrell Duffle & Haoxiang Zhu, Does a Central 

Clearing Counterparty Reduce Counterparty Risk?, 1 REV. ASSET PRICING STUD. 

74 (2011). 
1~ See Section II.A infi"a. 
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In exploring the interaction between regulation and the 
clearing markets, this Article sets up the possibility of borrowing 
from antitrust to resolve the quandary presented by large 
clearinghouses. Antitrust is adept at weighing size against an array of 
other considerations. Recently, scholars have used antitrust 
principles as proxies for stagnant banking paradigms--for instance, 
monopoly power as a proxy for TBTF and anti-tying rules as a proxy 
for checks on aggressive sales practices, is The next step would be to 
pair antitrust and financial regulations to strike a more perfect 
balance between stability and competition, systemic risk and credit 
risk. 

For now, though, financial regulators have discounted the 
anticompetitive effects of large clearinghouses. The unsung 
consequence of touting counterparty credit concerns above all else is 
that competition suffers as well. Competition suffers in both the 
clearing market and the market for selling the cleared instruments. 
This is because the entities which control a large clearinghouse 
(ironically, the big banks) can leverage its dominance in the clearing 
market to also foreclose the dealer market. In two recent actions in 
Europe and the U.S., access to clearinghouses was the lynchpin for 
suppression of competition in the sale of credit default swaps. 
Clearinghouse research is therefore timely in illuminating a windfall 
to heavily regulated banks. Further, this research is timely because 
the next test of how antitrust laws apply to regulated industries might 
come as a challenge to the natural monopoly of clearinghouses. 17 

Part I of this Article illustrates how financial intermediaries 
have evolved into systemic significance. Part II dissects the 

15 See Sharon E. Foster, S~stemic Financial-Service Institutions and .,]~/onopoly 

Power, 60 CATH. U. L. REV. 357 (2011); Felix B. Chang, Death to Credit as 

Leverage: Using the Bank Anti-Tying Provision to Curb Financial Risk, NYU J. 

LAW & BUS. (forthcoming). For other im~ovative approaches of using antitrust to 

contain TBTF and systemic risk, see Jonathan R. Macey & James P. Holdcroft, Jr., 

Failure Is an Option: An Ersatz-Antitrust Approach to Financial Regulation, 120 

YALE L.J. 1368 (2011) (limiting bank liabilities to 5% of the FDIC Insurance 
Fund); Roberta S. Karmel, Is the Public Utility tIolding Company Act a 3/[odel jbr 

Breaking up the Banks that Are ~l~)o-Big-to-Fail?, 62 HASTINGS L.J. 821 (2011) 

(using the Public Utility Holding Company Act 1o guide the organization of bank 

holding companies). 
16 See European Commission, Press Release, Antitrust Commission probes Credit 

Default Swaps market (Apr. 29, 2011), http://europa.eu/rapid/press-release_IP-11- 
509_en.htm; Complaint, MF Global Capital LLC v. Bank of America Corp., No. 

1:13-cv-5417 (N.D. Ill. 2013), available at http://www.koreintilleff.com/News- 
Awards/MF_GLobal_Capital_LLC_Complaint.pdl: See also lext accompanying 

notes 153-56 and 186. 
1~ On the murky balance between antitrust and regulation after Verizon Commc ’ns 

h~c. v. Law Offices of Curtis U. ~l?inko, 540 U.S. 398 (2004), and Credit Suisse 
Sec. (USA) L.L.C.v. Billtng, 551 U.S. 264 (2007), see Howard A. Shelanski, The 

Case for Rebalancing Antitrust and Regulation, 109 Mlctt. L. REV. 683 (2011). 
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contradictions posed by large banks and large clearinghouses. Part III 
reveals the beneficiaries of large clearinghouses and considers how 
antitrust might complement clearinghouse regulation. 

I. THE APPARENT PARADOX 

Under Dodd-Frank, clearinghouses are a key circuit-breaker 
for risk in the derivatives market. This section situates Dodd-Frank’s 
derivatives clearing organizations (DCOs) within a broader context 
of nonbank intermediaries in the securities, options, and futures 
industries which have been allowed to consolidate and pre-empt 
competition. So as to draw a contradistinction, this section begins 
with commercial banks, investment banks, and hedge funds, whose 
systemic risks have at times provoked regulator5, policy. This 
dichotomy, whose poles are marked by the DCO and the commercial 
bank, is the systemic risk paradox. 

A. Banks (And Investment Banks, and Hedge t,)mds) 18 

The fear that banks might become TBTF--and, therefore, 
require public bailout to save the economy--is not new.19 In 1984, 
the Federal Deposit Insurance Corporation (FDIC) rescued 
Continental Illinois National Bank and Trust Company, then the 
country’s seventh largest financial institution. Continental had lent 
aggressively and sank $1 billion into nearly worthless oil and gas 
participations; the failure of those ventures led to an acute run on the 

20 bank. Fearing a crisis to the financial system, the FDIC swooped in 
to purchase $4.5 billion in bad loans from the bank, acquire $1 
billion in preferred stock, and guarantee protection for all of 
Continental’s creditors.21 Subsequently, Congress passed the Federal 
Deposit Insurance Corporation Improvement Act of 1991,22 which 

18 Here I lump commercial banks, investment banks, and hedge funds together. 

While investment banks and hedge funds are not as closely regulated as 
commercial banks, regulators have acknowledged and tried to mitigate their 
systemic risks. 
19 The FDIC has noted that "too big to liquidate" might be more accurate than 

TBTF; large banks have failed in the past, but regulators sometimes felt that 
liquidalion would not have contained systemic risk. See FEDERAL DEPOSIT 
INSURANCE CORPORATION, AN EXAMINATION OF THE BANKING CRISIS OF THE 

1980S AND EARLY 1990S, Vol. I at 249 (1997), available at 
http://www.fdic.gov/bank/historical/histoD~/235_258.pdl: 
:o Id. at 236-41. Prior 1o the failure of Washington Mutual in 2008, Conlinental had 

been the biggest bank failure in US history.. 
:1 ld. at 243-45. Tiffs last "tactic was the most controversial. FDIC insurance had 

protected deposits up to $100,000; with the Continental bailout, however, the 
FDIC promised to protect even tminsured depositors and creditors. 
:2 Pub. L. No. 102-242; 105 Stat. 2282 (codified at 12 U.S.C. § 1823). 
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limited the FDIC’s ability to protect uninsured depositors--except in 
cases of "serious adverse effects on economic conditions or financial 
stability.’’23 This exception effectively codified the TBTF doctrine. 

While regulatory attention was directed toward the risks 
posed by large commercial banks, the collapse of the hedge fund 
Long-Term Capital Management (LTCM) in 1998 showed that 

24 nonbank financial entities can also pose risks to the economy. 
LTCM was a hedge fund which made bets on interest rate spreads.2s 
The fund’s earlier success had caused its managers and traders, in 

to . ever greater bouts of hubris, pursue increasingly leveraged 
positions through derivatives products.26 When in August 1998 the 
Russian government devalued the ruble, cavernous gaps opened 
between the yields of U.S. Treasury securities and other debt 
instruments, as well as in credit spreads across the world.27 LTCM 
suffered catastrophic losses, compounded by its leveraged positions. 
Its management attempted but failed to negotiate a buyout by 
investment banks. Then the Federal Reserve Bank of New York 
stepped in and orchestrated a $3.75 billion bailout. 

LTCM illustrates another theme about systemic risk: that 
while size can render a financial institution systemically significant, 
so too can the breadth of its interconnectivity with other players. 
LTCM was linked to numerous counterparties in the equity and debt 
markets; its default would have caused its top 17 counterparties to 
close out their positions, to the $3-5 billion inlosses.28 As is common 
in derivatives transactions, those counterparties would have "back- 
to-backed" their positions with LTCM by buying offsetting swaps 
~vith additional counterparties, who would have suffered losses as 
~vell.29 The ensuing blowy to investor confidence ~vould have led to a 

23 See id. § 1823(c)(4)(G); Arthur E. Wilmarth, Jr., Too Big to Fail, Too Few to 

Serve? The Potential Risks of Nationwide Banks, 77 IOWA L. REV. 957, 996 
(1992); Paul L. Lee, The Dodd-Frank Act Orderly Liquidation AuthoriO,: A 

Preliminao~Analysis and Critique@artI, 128 BANKING L.J. 771 (2011). 
2~ Hedge Fund Operations: Hearing Befi~re the H. Comm. on Banking and 

Financial Services, 105a~ Cong. (1998) (testimow of William J. McDonough, 

President,    Fed.    Res.    Bank    of    N.Y.),    available    at 
http://newyorkfed.org/newsevents/speeches/1998hncd981001 .html [hereinafter 
Itedge Fund Operations]. 
25 ]d. 

26 Id. 

2~ Id. 

28 PRESIDENT’S WORKING GROUP ON FINANCIAL MARKETS, HEDGE FUNDS, 

LEVERAGE, AND THE LESSONS OF LONG-TERM CAPITAL MANAGEMENT 17-22 

(1999). 
29 See Hedge Fund Operations. ("[I]n the rush of Long-Term Capital’s 
counterparties 1o close-out their positions, other market participants -- investors 
who had no dealings with Long-Term Capital -- would have been affected as 
well."). Regulators might have allowed LTCM’s counterparties to suffer the losses 
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massive exodus from the equity markets, thereby further widening 
credit spreads and causing liquidation of positions,g° Hence, the 
Federal Reserve stepped in. 

The similarities between LTCM and the investment bank 
Lehman Brothers are uncanny: it was the coincidence of highly 
leveraged investments (through derivatives) and the widening of 
worldwide credit spreads that brought down LTCM, just as it was the 
combination of leverage and a mortgage downturn that felled 
Lehman. And just as Lehman’s leverage began to endanger the 
investment bank in 2008--almost 10 years to the day of LTCM’s 
woes--the investment bank too failed to negotiate a rescue by 
Warren Buffet (also a potential suitor to LTCM in 1998) and a 
consortium of other banks. The primary difference, though, was that 
Lehman failed to close the deal on a rescue, with catastrophic effects. 
The bankruptcy filing by Lehman Brothers Holdings, Inc. allowed 
for unwinding, at heavy penalties, of its subsidiaries’ derivative 
positions.31 Consequently, $468 million in assets which one 
subsidiary had pledged as collateral were seized; those assets were 
comprised of customer accounts from other relationships, but the 
customers had little recourse,g2 As contagion spread to other Lehman 
customers and counterparties, the global economic and financial 
crisis of 2008 was borne. 

Today, the solutions devised by regulators to stave off future 
failures of Lehman’s magnitude lie in Title I and Title II under 
Dodd-Frank. Title I establishes the Financial Stability Oversight 
Council, which has the power to designate systemically important 
financial institutions (SIFIs) for comprehensive federal regulation 

33 and heightened prudential standards. The definition of a SIFI is 
broad enough to bring the three institutions considered in this 
Section--commercial banks, investment banks, and hedge funds-- 
into the regulatory fold. SIFIs encompass (i) bank holding companies 
with total consolidated assets of at least $50 billion34 and (ii) 
nonbanks whose "material financial distress" or "nature, scope, size, 
scale, concentration, interconnectedness, or mix of... activities... 
could pose a threat to the stability of the United States.’’g5 

as penance for transacting with the wroug entity, but losses lo the cour~lerparties of 
fl~ose counterparties would have beeu less justifiable. 
30 ]d. 

31 FDIC, Lehman Brothers at 3. 
32 ]d. 

33 Dodd-Frank Wall Street Reform and Consumer Protection Act, Pub. L. 

No. 111-203, § 111, 124 Stat. at 1392-1393 (codified at 12 U.S.C. § 5321). 
3~ Id. § 5365(a). 
3~ Id. § 5323(a). The SIFI designatiou is potentially broad enough to capture hedge 

funds, which have traditionally evaded federal regulation, and investment banks. 
See A~mie Lowrey, Regulators Move Closer to Oversight of Nonbanks, N.Y. 

Times,                  Apr.                  3,                  2013, 
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Title I requires SIFIs to provide and regularly update a 
blueprint (the so called "living will") for resolving the entity in a 
pinch.36 Meanwhile, Title II constructs the framework for the 
liquidation of systemically important financial institutions. 
Commonly known as "Orderly Liquidation Authority" (OLA), Title 
II replicates the resolution process of the FDIC for troubled banks.37 
In conjunction, the interplay of OLA and the living will is meant to 
provide a resolution plan so that if an institution does fail, the 
resolution process is steered away from bankruptcy courts and into 
the hands of the FDIC, which has the expertise to execute that plan.38 

Regulators and academics have also proposed innovative 
ways of curtailing systemic risk among banks even before they fail. 
Chief among them is the Volcker Rule, which prohibits deposit- 
taking banks from engaging in proprietary trading (i.e., trading in the 
bank’s own account, rather than on behalf of customers) and from 
owning hedge funds and private equity vehicles.39 Conceived by 
former Federal Reserve Chairman Paul Volcker, the rule was 
designed to bar banks from making speculative investments. It was 
adopted by Dodd-Frank and, after much fanfare, implemented three 
years later. Another approach, not enshrined in regulation, would 
tackle bank systemic risk by setting thresholds on their aggregate 
liabilities--for example, at a percentage of the FDIC Insurance 
Fund.4° This follows on the heels of other quasi-antitrust solutions to 
systemic risk, such as using anti-monopoly laws to prevent banks 
from becoming too large or dominant or the Public Utility Holding 
Company Act to streamline financial corporate structures.4. 

In conjunction, the ex ante limitations and the ex post 
resolution mechanisms are grounded in two philosophies--either 
force banks to spin off risk or denominate an upward limit on size 

http:iiwww.wtimes.comi2012i04i04ibusinessieconomyiregulators-move-closer-to- 
scrutinizing-nonbanks.html?_r=0. Pure play investment banks lmve disappeared, 
though, as the primaD7 ones either folded (Lelm~an Brothers) or reorganized as 
highly regulated bank holding companies (Goldman Sachs and Morgan Stanley) 
during the financial crisis. 
36 See 12 U.S.C. § 5365(d)(1). 
3~ Id. at § 5390. See also FDIC, Lehman Brothers at 6. 
3~ In praclice, the resolution of a gargantuan financial entity is complex. A large 

bank such as Bank of America is a far cry from the smaller operations lhat the 
FDIC normally sees. Furl:her, lhc lessons from the failure of Lehman Brothers is 
that no politician would take the chance of lelfing a large financial entity fail and 
wind its way through the FDIC receivership process. As an oft-repeated crilique 
goes, Dodd-Frank has not ended TBTF. See Stephen J. Lubben, Resolution, 
Orderly and Othetwise: B of A m OLA, 81 U. CIN-. L. REV. 485 (2012). 
39 12 U.S.C. § 1851. 
40 See Macey & Holdcroft supra note 15. 
41 See Foster, supra note 15; Karmel, supra note 15. 
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and complexity. Both approaches are predicated upon heightened 
regulation so as to diffuse systemic risk and end TBTF. 

B. Market-Makers arid Clearinghouses 

Similar to banks, intermediaries in the securities and 
derivatives markets have consolidated their way into systemic 
slgmficance. " This Subpart explores how regulation has handled the 
growth of the most systemically significant institutions that support 
securities and derivatives trading: clearinghouses. 

Most securities and some derivatives are traded on 
exchanges, intermediaries which create an open, transparent market 
in which buyers and sellers can view pricing and enter into 
transactions. Exchanges are not the same as clearinghouses: 

exchanges create a marketplace that brings together buyers and 
sellers, while clearinghouses ensure the fulfillment of payment and 
deliver5, obligations. Together, exchanges and clearinghouse take 
buyers and sellers from the initial matchmaking process to the 
transfer of payment and product. 

Exchanges and clearinghouses are integrated in different 
ways, depending on the market. In the securities and exchange- 
traded options markets, one central clearinghouse serves all 
exchanges--a model known as "horizontal integration.’’44 By 
contrast, the exchange-traded futures market is characterized by 
vemcal ~nt%rat~on, in which each exchange owns an exclusive 

clearinghouse.45 Each model carries its unique implications on 
competition and systemic risk. 

Most derivatives products, however, are sold "over-the- 
counter" (OTC). OTC derivatives are not traded over exchanges but, 
rather, are customized between counterparties. Avoidance of 
exchanges keeps the pricing and terms of these instruments--as well 
as the size and breadth of the OTC market--opaque. Prior to Dodd- 

4~ Derivatives are financial instruments whose values fluctuate on the basis of other 

variables, such as interest rates, stock prices, or commodi2ty values. Options, 
futures, and swaps are three types of derivatives. See Norman Menachem Feder, 
Deconstructing Over-the-Counter Derivatives, 2002 CO[IJM. BUS. L. REV. 677, 

681-32 (2002). 
~3 The Securities Exchange Act of 1934, for example, defines an exchange as an 

entity which, inter alia, provides a "market place or facilities" to bring logether 
buyers and sellers of securities. Securities Exchange Act §3(a)(1), 15 U.S.C. 
§78c(a)(1) (2000). See also Andreas M. Fleckner, Stock Exchanges at the 

Crossroads, 74 FORDHAM L. REV. 2541, 2545-50 (2006) (detailing the [’unctions of 

stock exchanges, such as market-making and information distribution). 
~4 Neal L. Wolkoff & Jason B. Werner, The History of Regulation of Clearing in 

the Securities and Futures ?~[arkets, and lts Impact on Competition, 30 REV. 
B_/~’qICrX’G & FIN’. L. 313, 314 (2010). 
45 ]d. 
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Frank, transactions in OTC derivatives were cleared and settled on a 
bilateral basis, without the participation of a clearinghouse. Since 
Dodd-Frank, derivatives clearing organizations (DCOs) have 
emerged as the panacea for counterparty and credit risk, with the 
mandate to clear trades in most derivatives transactions. 

This Subpart begins with the clearing architecture in the 
securities and exchange-traded options and futures markets, which 
benefit from transparent market-making process of exchanges. This 
Subpart then moves onto the DCO, an intermediary which has been 
charged with financial reform but which is beginning to draw 
attention for its own systemic risks. 

1. Securities exchanges and clearinghouses 

The literature on securities exchanges and clearinghouses is 
voluminous,46 so I will not replicate it here. However, a quick primer 
on how these two institutions function in the securities market would 
be useful. Beyond this primer, I will only highlight three points, 
whose significance will become apparent when we examine the 
clearing architecture for derivatives. 

Suppose that an investor ("Investor") wants to buy 1,000 
shares of stock in the oil giant Exxon Mobile, and a pension fund 
("Pension Fund") wants to sell the same amount of stock from its 
portfolio. The New York Stock Exchange (NYSE), on which Exxon 
Mobile’s stock is listed, will quote the prices at which the stock can 
be bought and sold. Suppose, then, that Investor and Pension Fund 
fill buy and sell orders with their brokers. Investor and Pension Fund 
will receive trade confirmations, and if all goes well, this is the last 
they will see of the transaction--everything else happens at the back 
office level. Behind the scenes, agents of the National Securities 
Clearing Corporation (NSCC), the clearinghouse for the NYSE, 
compare the buy/sell orders to ensure that they match. Then NSCC 
settles the trade by disbursing payment to Pension Fund and 
facilitating delivery of the Exxon Mobile shares. This last step is 
done electronically by the Depository Trust Company (DTC), which 
notes on its records that ownership of the stock has gone from 
Pension Fund to Investor. DTC is the largest securities depository in 
the world, holding the certificates from 1131 countries and territories 

,~6 On exchanges, see, e.g., Fleckner, supra note 43; Craig Pirrong, A Theory of 

Financial Exchange Organization, 43 J.L. & Ecoi’,’. 437 (2000); William F. 

Baxter, NYSE Fixed Commission Rates: A Private Cartel Goes Public, 22 STAN. L. 
REV. 675 (1970). On clearinghouses, see Yada~~, supra note 12; Ben S. Benkanke, 

Clearing and Settlement During the C)"ash, 3 REV. FIN. STUD. 133, 148 (1990) 

[hereinafter Bemanke, Clearing and Settlement During the Crash]. 



SUBMISSION COPY 3/20/2014 12:00.~dvl 

2014]                               SYSTEJVIIC RISK PARADOX                      {PAGE } 

worth $37.2 trillion.47 DTC and NSCC are sister companies, both 
owned by Depository Trust & Clearing Corporation.48 

NSCC is integrated horizontally into the securities market-- 
that is, NSCC clears and settles for a variety of exchanges, including 
NYSE and the American Stock Exchange (Amex), rather than being 
tethered to any one exchange. It was not always this way: for many 
decades, the securities world resembled the futures world, where 
each exchange has its own exclusive clearinghouse. Along the 
evolution toward centralized clearing, three points are noteworthy. 

First, and most ironically, it was concerns over systemic risk 
that led to the creation of a systemically significant clearinghouse in 
NSCC Prior to 1976, there were three major clearinghouses--one 
each for the NYSE, Amex, and the National Association of 
Securities Dealers (NASD)--and a handful of smaller clearinghouses 
serving regional exchanges.49 In those days, securities transactions 
were processed on paper, by the back office operations of 
brokerages. With the swell of securities trading in the 1960s, back 
offices became so overworked that they had to close down regularly 
to catch up. Errors were rife; buyers would often not receive 
securities, and sellers would often not receive payment. This 
°’paperwork crisis" caused the SEC to issue paperwork standards for 
securities transactions. Congress subsequently commissioned a 
study, which concluded that the industry needed a national clearing 
system. 

The second notable point is that the systemically significant 
NSCC was born with the blessing--and open encouragement--of 
regulation. Congress, the SEC, and industry were concerned about 
the risks posed by errors and delays in transaction processing. Those 
risks were real and pervasive; a modest backlog could shut down 
brokerages for days, a severe backlog bringing the industry to its 
knees. Yet at the time, the understanding of systemic risk revolved 
solely around processing, and did not encomp.ass risks to industry 
from the failure of one or more major players.~° It did not, in other 
words, cohere with what we have now come to associate with 
systemic risk--size. Thus, when the SEC heeded Congressional 

~ Depository Trust (;’ompany (DT(;’), DEPOSITORY TRUST & CLEARING 

CORPORATION, http://dtcc.com!abou’gbusinesses-and-subsidiaries/dtc.aspx (last 
visited Jan. 30, 2014). 
4~ Id.; Clearing Services, DEPOSITORY TRUST & CLEARING CORPORATION, 

http://dtcc.com/en!clearing-sel~dces.aspx (last visiled Jan. 30, 2014). 
49 Wolkoff & Werner, supra note 44, at 321. 
50 For example, when pressure mmmted in 1988 to revise UCC Article 8, which 

deals with the rights of securities intermediaries, part of’the rationale was grounded 
in the mitigation of systemic risk. See Francis J. Facciolo, Father Knows Best: 
Revised Article 8 and the individual Investor, 27 FLA. ST. U. L. REV. 615 (2000). 
The fear was tlkat without the finality in the transfer of securities conveyed in a 
~nore robust Article 8, the indnst~N would suffer from uncertainty. 
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mandate and responded with a set of amendments to the Securities 
Exchange Act in 11975 (the "1975 Amendments"), the agency paved 
the way for the establishment of a giant clearinghouse. Under the 
1975 Amendments, all clearinghouses had to register with the SEC. 
In late 1975, the three major clearinghouses merged, and in March 
1976, the surviving entity, NSCC, secured SEC registration--with 
the agency expressing very few reservations about anticompetitive 
effect and no comment at all about systemic risk. Whereas the SEC 
had set out to unify the securities clearing system, the agency ended 
up creating the most dominant player that the clearing industry had 
ever seen. 

Third, and ancillary to the second point, permissiveness 
toward NSCC evoked a longstanding capitulation to natural 
monopoly. Regulatory tolerance of dominant enterprises commonly 
occurs where production is most efficient when concentrated in a 
single firm.sl Examples include telecommunications, electricity 
generation and delivery, and transportation; in these industries, 
monopolies are allowed to survive, with government oversight, 
because of the high startup costs faced by competitors and because of 
benefits conferred to the public. And indeed, NSCC has been 
compared to a public utility, a common solution for natural 
monopoly. Both the SEC release which announced the registration of 
NSCC and the D.C. Circuit opinion which reviewed a challenge to 
that registration by a competitor of NSCC used the language of 
public utility to justify NSCC’s dominance,s2 As the D.C. Circuit 

succinctly pu,,ts~t, "NSCC is essentially a public utility that is afforded 
a monopoly.: 

2. Options exchanges and clearinghouses 

Now. suppose that Investor wants to sell an option in 1,000 
shares of Exxon Mobile stock. The stock might be hovering around 
$45ishare today, but Investor predicts that the company’s stock will 
jump to $60ishare in six months. On that prediction, Investor wishes 
to sell his options at a price of $60ishare (known as the "strike" 
price). Investor might fill an order for a put option with the Chicago 
Board Options Exchange (CBOE), on which options in Exxon 

51 See Section III.A infra. 
52 See National Securities Clearing Corporation (NSCC) for regislration as a 

clearing agency, Securities Exchange Act Release No. 13,163, n.198 (Jan. 13, 
1977) ("Moreover, even in the absence of a determination that clearing and 
settlement operations are a ~mtural monopoly, the Commission recognizes lhat at a 
future date new developments in clearing and settlement operations may warrant 
the performance of all or discreet portions of those operations by a single, 
cooperative organization."); Bradford, 590 F.2d at 1101. 
S3Id. at 1101. 
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Mobile stock are traded. Suppose, further, that five months from 
now, the price of Exxon Mobile stock jumps to $70/share, and 
Pension Fund would like to buy 1,000 shares; however, Pension 
Fund would only do so if the price of the stock were to dip to 
$60/share. Consequently, Pension Fund fills an order with the CBOE 
for a call option in 1,000 shares of Exxon Mobile stock. If within a 
month, the price falls to $60ishare (the strike price), Investor and 
Pension Fund have the right to execute their put and call orders, 
respectively. If they do, then the same clearing process ensues-- 
except that this time, the clearinghouse is the Options Clearing 
Corporation ("OCC"). 

The development of the OCC reads like a compressed 
timeline of NSCC. In 1973, the CBOE formed as the first exchange 
serving the options market. Prior that that, options, like most 
derivatives today, had been traded over-the-counter, through 
customization by each set of counterparties.54 After registration with 
the SEC, the CBOE formed a captive clearinghouse, the CBOE 
Clearing Corporation.5s This duo spurred a dramatic rise in options 
trading.56 The existence of an exchange streamlined and standardized 
all the varieties of options so that they could trade on an open 
market. Concomitantly, the existence of a clearinghouse meant that 
trades in CBOE options could now be guaranteed. When AmEx and 
the Philadelphia Stock Exchange saw the size of the market that the 
CBOE Clearing Corporation commanded, they propositioned the 
SEC about launching their own options exchanges. In response, the 
SEC pushed for the creation of a central clearing entity for the 
options market. This became CBOE Clearing Corporation, which 
was spun off from CBOE in 1975 and renamed the Options Clearing 
Corporation. 

During the financial crisis, OCC expressed a desire to access 
the Federal Reserve’s emergency liquidity funding. As the lender of 
last resort, the Fed can infuse troubled banks with cash through its 
"Discount Window.’’~7 Though it was not a bank, OCC had requested 
access to the discount window when tight liquidity in the financial 
markets created a possibility that one of its members might fail to 
meet a margin call.58 Had that happened, OCC might not have had 

54 Wolkoff & Werner, supra note 44, at 339-42. 

Timeline,        OPTIONS        CLEARING        CORPORATION, 

http://www.optionsclearing.com/about/corporate-information/occ-timeline.j sp (last 
visited Jan. 30, 2014). 
5~ Wolkoff & Werner, supra note 44, at 341. 

FEDERAL         RESERVE         DISCOUNT          WINDOW, 

http://www.frbdiscountwindow.org/discountwindowbook.cfm?hdrID=14&dtlID=4 
3 (last: visited Jan. 30, 2014). 
5~ Nina Mehta, Options Clearinghouse Lobbies for Access" to Fed Funding During 

Emergencies, BLOOMBERG NEWS, June 23, 2010, 
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enough liquidity itself to distribute funds owed to other members. 
While OCC never had to tap the Discount Window, 20 years earlier 
the Fed did have to step in to backstop OCC’s insufficient capital 
buffer in the face of the stock market crash of October 1987. The Fed 

offered emergency liqui~ty to banks, which were then encouraged to 
lend to keep OCC afloat.9 

OCC’s near-misses in 1987 and 2008 illustrate the centrality 
of the clearinghouse to the options market. OCC is so central, in fact, 
that the government would likely come to a failing OCC’s side so as 
not to tank the financial system. Thus, the fragility of a horizontally 
integrated clearinghouse lies in its exposure to a wide universe of 
members. As we will explore below, having an entire industry clear 
through one giant grid might temper credit risks within the industry, 
but it exacerbates the grid’s significance, as well as the carnage if it 
fails. 

3. Futures exchanjzes and clearinghouses 

Unlike an option, which grants buyer and seller the right to 
perform, a futures contract requires the counterparties to perform on 
the delivery date if the strike price is met. Thus, if Pension Fund and 
Investor had executed a futures contract on Exxon Mobile stock, they 
would have had to perform. 

For our purposes, the more important difference between 
options and futures lies in how they are cleared and settled. Unlike 
the centralized OCC or NSCC, futures clearinghouses are vertically 
integrated--each clearinghouse is owned by an exchange.6° Today, 
nine futures clearinghouses serve 13 futures exchanges,-61 a scheme 
which resembles securities clearance and settlement prior to 1975. It 
is an antiquated system, little changed since the founding of the 
Chicago Board of Trade’s Clearing Corporation in 1925. 

Vertical integration of futures clearinghouses has drawn 
criticism for its anticompetitive effects. Because each clearinghouse 
clears only the products sold on its parent exchange, an exchange 
which currently dominates the market in one type of future is 

http://www.bloomberg.com/ncws/2010-06-23/options-clearinghouse-lobbies-for- 
access-to-fed-funding-during-emergcncies.hlml; Kress, supra note 12, at 50. 
59 Yadav, supra nole 12, at n. 116 and accompanying text; Bernanke, Clearing and 

Settlement During the Crash, supra note 46, at 146-50; U.S. SECURITIES & 
EXCHANGE COMMISSION, THE OCTOBER 1987 MARKET BREAK (1988). 
Coincidentally, this was also when the FDIC stepped in to help Continental 
Illinois. 
60 See Wolkoff & Werner, supra note 44, at 313; Bernanke, Clearing and 

Settlement During the Crash, supra note 46, at 135. 
61 By contrast, one clearinghouse, the OCC, serves five options exchanges, and 

three clearinghouses, with NSCC being dominant, settling six stock exchanges. 
Bernanke, Clearing and Settlement During the Crash, supra note 46, at 135. 
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allowed to maintain that dominance through its control of clearance 
and settlement. For instance, the Chicago Mercantile Exchange 
(CME) commands nearly 1100% of the dealer market for the 10-year 
Treasury note future.62 If another exchange were to offer the same 
future, it would have to clear trades in the product elsewhere, since 
CME Clearing does not clear non-CME products. Even assuming 
that the upstart exchange forms its own clearinghouse, it would face 
an uphill battle wooing customers away from CME. This is because, 
as noted above, size begets liquidity. With its decades-long head 
start, CME Clearing would have cornered the lion’s share of trading 
in 10-year Treasury. note futures. With more contracts, CME 
Clearing would have access to more margin and be in a better 
position to offset the liabilities of its out-of-the-money members and 
distribute funds to its in-the-money members. As the Department of 
Justice noted, the invention of a novel financial future is usually 
followed by a brief period of intense competition among exchanges; 
then one exchange emerges with most of the liquidity, and its 
competitors exit the market.63 

Vertical integration and proprietary clearing and are beset by 
a different set of problems than those of horizontal integration and 
open clearing. The fragility of the futures clearing model lies not 
with its vulnerability to systemic risk but, rather, with the threats it 
poses to competition.~4 It is the risk that an exchange can use its 
captive clearinghouse to foreclose the entry of the exchange’s 
competitors into the market-making function. In antitrust terms, it is 
the problem of leverage. In Bradjbrd v. S.E.C., where the D.C. 
Circuit heard a challenge to the registration of NSCC, leverage was 
at the heart of the plaintiff’s claims: that the three dominant stock 
exchanges would utilize the clearinghouse to stifle competition from 
the smaller, regional stock exchanges. Decades later, the Justice 
Department showed that leverage is not hypothetical, but real.65 

If futures clearinghouses were to openly clear trades 
regardless of the exchange of origination, several benefits would 
follow. A product could be offered on multiple exchanges, resulting 

62 U.S. Dept. of Justice, Review of the Regulatory Struclure Associated with 

Financial Institutions, Comments before the Dept. of the Treasury 10 (Jan. 31, 
2008). 
631d. ~%e also Bac/c to the.fi4tures?, ECONOMIST, Feb. 4, 2013. 
64 Granted, captive clearing means that the late of a clearinghouse is linked to its 

parent exchange, so that if the exchange goes down, so too does lhe clearinghouse. 
Yet given the fractured futures market, each clearinghouse tends not to be as 
broadly exposed. 
65 Leverage hurts consumers, not just competitors. By cutting off "the entu of 

competitors, the dominant exchanges renmin dominant, and they also ossify. 
Market-nmkers have no incentive to innovate and continue to can3.,,- on in 
antiquated wstems because nothing more is needed to charge monopoly rents. 
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in ease of trading and reduction of trading costs.66 The few examples 
we have of head-to-head competition between futures exchanges 
have shown that when dominant exchanges are challenged, trading 
fees will decline, technological innovations ensue, and products 
choices expand.67 These are all familiar consequences from the 
lifting of restraints on trade. 

Of course, these benefits would have to contend with 
systemic risk. From the precedents of NSCC and OCC in the 
securities and options industries, the open clearing environment 
might foster the growth of a dominant clearinghouse (which growth 
is tolerated by regulation) exposed to a broad universe of 
counterparties. Where to strike that balance between openness and 
risk is the dilemma of Dodd-Frank’s open-access clearing mandate 
for DCOs.68 

4. Derivatives clearing olganizations 

Among the many demarcations that cut through the 
derivatives world, the most significant is that which separates 
exchange-traded from over-the-counter derivatives. Examples of 
OTC derivatives include interest rate and credit default swaps. These 
products were castigated for their role in the financial crisis, for 
reasons as diverse as exposing a web of counterparties to credit risk 
and amplifying the effects of default on otherwise straightforward 
mortgage securities. To mitigate such havoc in the future, Title VII 
of Dodd-Frank mandates the clearance and settlement of trading in 
these products through derivatives clearing organizations. Today, the 
clearance of OTC derivatives resembles that of exchange-traded 
derivatives--only without the presence of exchanges to make a 
market. 

As an illustration, let us return to our hypothetical Investor. 
Assume that Investor takes out a loan at a variable interest rate. 
Investor does not like the unpredictability of variable rates, so 
Investor might buy an interest rate swap from a bank ("Bank"). 
Under the swap, Investor would pay Bank a fixed interest rate while 
Bank pays Investor a variable rate. When a clearinghouse is 
interposed into this exchange of payments, the positions of Investor 
and Bank are novated to a DCO. The DCO becomes swap buyer to 
Bank and swap seller to Investor. If Investor is in-the-money vis-i~- 

66 Traders could open a position on one exchange and then close it on another. 

Additionally, clearinghouses could net positions on one clearinghouse against 
positions on another, resulting in a larger pool of liquidity, lower margin 
requirements, and sa~rings to counterparties. U.S. Dept. of Justice, supra note 62, at 
6-7. 
6~Icl. at 10-16. 
6~ See 7 U.S.C. § 7A-1(c)(2)(C); Section III.B.2 infra. 
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vis Bank, DCO will disburse funds to Investor.69 If Bank is in-the- 
money vis-i~-vis Investor, DCO disburses funds to Bank. 

The benefits of DCOs are three-fold. First, they can more 
effectively net positions than bilateral markets.7° A clearinghouse is 
comprised of, and governed by, members who have met certain 
capitalization and risk management requirements. These members 
novate their trades in qualifying instruments to the clearinghouse. As 
the party in the middle, the clearinghouse can quickly see how the 
positions of their members offset each other. The second benefit of 
clearinghouses, which is related to their netting capacity, is that their 
birds-eye view allows them to better assess collateral requirements.71 
Because the DCO has numerous positions to offset, the margin that 
members have to post to maintain their positions will likely be lower 
than with bilateral cleating. This lowers trading costs for members. 
Finally, the design of DCOs allows them to mutualize, or spread, 
large losses among their broad membership.72 If one member cannot 
honor its obligations in a trade, the member’s losses are first borne 
by its margin. If the margin is insufficient, then the DCO can tap a 
default fund, which all members pay into as a condition of 
membership.73 Spreading the loss to solvent members means that the 
defaulting member does not have to absorb the entire loss. If the loss 
is sufficiently catastrophic and the defaulting member is systemically 
significant, then the shock to the financial system could be severe. 
With mutualization, however, the impact of the loss is cushioned by 
clearinghouse members. 

For all the benefits conveyed by DCOs, these intermediaries 
have drawn criticism as being systemically significant entities 
themselves. By centralizing all credit and counterparty risks into a 

handful of DCOs, regt~14ators have merely shifted, rather than 
reduced, systemic risk. This is essentially an argument of 
concentration: whereas prior to Dodd-Frank a complex web linked 
numerous derivatives counterparties, now" all roads lead to the DCO 
(see Figure 1). Like NSCC and OCC, the OTC derivatives 
clearinghouse has itself become TBTF. 

69 Provided that Investor does not have a derivative transaction with another parly 

which clears through DCO that can be netted against. This ability to net out 
positions is a powerful tool--it reduces the need to exchange cash flows. 
70 Zachary J. Gubler, The Financial hmovation Process: Theory and Application, 

36 DEI~. J. CORP. L. 55, 89-93 (2011). 
71 

~z Kress, supra note 12, at 65-66. 
73 For :further details on the default waterfall, see INTERNATIONAL SWAPS AND 

DE~VAT~S ASSOCiATIOn,’, CCP LOSS ALLOCATIOi’," AT THE END OF THE 

WATERFA~X, 8 (2013). 
~,4 Mark J. Roe, Clearinghouse Overcor~dence, 101 CAL. L. REV. 1641, 1672 

(2013). 
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Figure 1: Bilateral (left) and Centralized Clearing (right) Compared* 

*Dark grey circles represent la~e dealers or banks" which become 

clearinghouse members; black circles represent small financial 

institutions or end users" which do not become clearinghouse members. 

The light gre.v circle is the clearinghouse. 

If anything, DCOs serving the OTC market are even more 
systemically important than NSCC and OCC. The trading volumes 
that OTC DCOs will have to clear are mindboggling, far higher than 
those cleared by NSCC and OCC. In third quarter 2013, the notional 
value of derivatives activities at U.S. commercial banks totaled $240 

7~ 
trillion, with the vast majority being OTC denvaUves. ~ Here is 
another perspective: the current size of the global OTC derivatives 
market is estimated at between $600 and $700 trillion (in notional 
terms).% By contrast, the combined equity market capitalization of 
every listed company on Earth is estimated at only $50 trillion.77 

Apart from concentration, there are other ways in which 
centralized clearance might increase systemic risk. Lulled by a false 
sense of security and goaded by improvements in hedging from 
DCOs, players might take on more derivatives, at greater notional 
values.7s Counterparties might monitor each other less, trusting that 

75 OFFICE OF THE COMPTROLLER ()F THE CURRENCY, OCC’s QUARTERIX REPORT 

ON BANK TRADING AND DERIVATIVES ACTIVITIES, THIRD QUARTER 2013, table 3 
(2013). Of this amonnt, the top 25 banks, which tend to be "the largest dealers, 
comprised $239.7 trillion. By contrast, thc total value of assets held by the "top 25 
banks was tufty $9 lrillion. 
~6 BANK FOR INTERNATIONAL SETTLEMENTS, supra note 7. 

:7 ECONOMIST, supra note 63. The $700 trillion number is also more "than ten times 
the size of the entire world economy. Steve Denning, BN Banks and Derivatives: 
Why Another Financial (~isis Is Inevitable, FORBES, Jan. 8, 2013. 
~’~ Craig Pirrong, The Economics of Clearing m Derivatives x~Iarkets: Netting, 

Asymmetric Information, and the Sharing of Default Risks Through a Central 
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DCOs are doing so79--whereas counterparties trading bilaterally 
likely understand each other better than a DCO might. 

Our precedents for clearinghouses sustain this criticism. In all 
three exchange-traded markets--securities, options, and futures--a 
small handful of clearinghouses have emerged dominant, with or 
without coordination among competitors. Post-Dodd-Frank 
developments further confirm this trend. Clearinghouses must 
register with the Securities Exchange Commission (SEC) as clearing 
agencies or the Commodity Futures Trading Commission (CFTC) as 
DCOs.8° At the time of writing, there were only 15 active registered 
DCOs with the CFTC.81 Most registrants, like OCC, are holdovers 
from the pre-Dodd-Frank days. This leaves the number of post- 
Dodd-Frank DCOs at six.~2 A number of these registrants are owned 
by the same entity,s3 Mergers have also criss-crossed the indust~2rT, 
cutting down the number of clearinghouses over time.~4 All of these 
trends render it inevitable that only a small number of DCOs will 
persist after the rules under Dodd-Frank are fully implemented. 

Anticipating these staggering prospects, Title VIII under 
Dodd-Frank proscribes several risk-management mechanisms for 
DCOs, including prudential standards and administrative 
supervision. DCOs designated as systemically important ("SIDCOs") 
by the Fina_ncial Stability Oversight Council will be held to higher 
standards,a~ Additionally, DCOs will have access to the Discount 

Counterpar& 53-63 (Univ. of Houston, Worldng Paper, 2009), available at 
http:iipapers, ssrn.colrdsol3ipapers.cfm?abstract_id= 1340660. 
79 Id. at61. 
s0 7 U.S.C. § 2(h); 7 U.S.C. 78c-3(a)(1). See also Clearing Agencies, SECURITIES 

AND                      EXCHANGE                      COMMISSION, 
http:iiwww.sec.govidivisionsimarketregimrclearing.shtml (last visited Jan. 31, 
2014); Clearing Organizations, COMMODrFY FUTURES TRADING COMMISSION, 
http:iiwww.cftc.goviindustryoversighticlearingorganizatioltsiindex.Nm (last 
visited Jan. 31, 2014). 
~1 See Derivatives Clearing Organizations, COMMODrFY FUTURES TRADING 

COMMISSION, http:iisirt.cftc.govisirt/sirt.aspx?Topic=ClearingOrganizations (last 
visited Jan. 31, 2014). 
s2 As of the time of writing, Canlor Clearinghouse, L.P., ICE Clear Credit LLC, 

ICE Clear Europe Limited, LCH.Clearnet SA, New York Portfolio Clearing, LLC, 
and Singapore Exchange Derivatives Clearing Limited are the only active DCOs 
registered after Dodd-Frank’s passage in July 2010. See id. 
s3 For example, several DCOs are pan of the LCH or ICE consortia. 
s4 For example, the parent company of the CBOT DCO was acquired by the parent 

company of the Chicago Mercantile Exchange in 2007. See Timeline of 
Achievements,                        CME                        GROUP, 
http://www.cmegroup.com/company/history/timeline-of-achievements.html (last 
visited Jan. 31, 2014). ICE also tkappens to own several DCOs. 
~s Whereas a DCO must have the financial reserves to withstand the default of its 

largest member, a SIDCO must have the reserves to withstand the default of its two 
largest members. Commodity Futures Trading Cormnission, Enhanced Risk 
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Window in times of exigency, a formerly de facto policy that is now 
codified in Dodd-Frank.86 Finally, Section 725 of Dodd-Frank 
restates the principles governing clearinghouses under the 
Commodity Exchange Act to include antitrust considerations. 
Specifically, Core Principle N forbids restraints on trade and 
anticompetitive burdens on trading. 87 

These provisions do not instill great confidence in the ability 
of regulators to oversee DCOs. The tremendous responsibilities 
thrust upon derivatives clearinghouses by Title VII effectively create 
another set of TBTF intermediaries, charged with offloading credit 
and counterparty risk. For the reasons outlined above, clearinghouses 
will consolidate and grow into systemic significance. And when they 
fail, they will have access to the Discount Window" and almost 
certainly follow the tried-and-true model of taxpayer-funded 
bailouts. 

Despite the mandate of Core Principle N, DCOs can also 
restrain competition. The typical DCO member is a big bank (dealer) 
which makes a market in OTC derivatives much the same way that 
stock markets do. Such members have the greatest say in how DCOs 
conduct their business. As the futures market shows, where market- 
makers control clearinghouses, there are many novel ways to pre- 
empt competitors. To be sure, Dodd-Frank does mandate open 
clearing for DCOs, which avoids many of the problems of the futures 
market. Yet members can still restrain competition from other 
members through the imposition of higher fees or tougher 
membership conditions. 

II.    M[AKING SENSE, OF THE PARADOX 

Whether as a result of regulatory complicity or regulator5, 
inaction, clearinghouses in the exchange-traded derivatives markets 
have already maneuvered their way to systemic significance. Now, 
clearinghouses in the OTC derivatives market, whose size dwarfs 
that of all exchange-traded markets combined, are being built in a 
framework that has learned little from the big bank failures and 
clearinghouse near-misses of the past. Inevitably, these 
clearinghouses too will become behemoths. 

Yet regulators have generally not applied preventative 
measures to pre-empt TBTF with the same rigor that has been 
displayed for banks. Banks and clearinghouses are vastly different 

3/[anagement Standards jbr Systemically Important Derivatives Clearing 

Organizations, 78 Fed. Reg. 158 (Aug. 15, 2013) (to be codified at 17 C.F.R. pt. 

39). 

~ See 12 U.S.C. § 5465(b). See also Colleen Baker, The Federal Resetwe as Last 

Resort, 46 U. MICH. J.L. REFORM 69 (2012). 

~ See 7 U.S.C. § 7A-I(c)(2)(N). 
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institutions, but they can both arrive at systemic importance. Both 
institutions can threaten the global financial architecture in two 
fundamental ways--illiquidity and insolvency,as Dodd-Frank 
squarely addresses both possibilities for systemically important 
banks but only remedies illiquidity for systemically important 
clearinghouses. The ensuing impression is one of either ignorance 
(i.e., that regulators are unaware that clearinghouse insolvency poses 
serious systemic risks) or, worse yet, confusion (i.e., that regulators 
are aware but uncertain what to do about it). 

This Section delves deeper into the systemic risk paradox in 
three ways. (i) First, this Section begins by exploring the theoretical 
and policy rationales for large clearinghouses. (ii) Next, it looks into 
the core differences between banks and clearinghouses, to determine 
whether the disparate approaches to systemic risk are justifiable. On 
the surface, at least, it seems that banks are intensely regulated to 
head off systemic risk, while clearinghouses are permitted to 
consolidate their way to systemic significance. (iii) Finally, this 
Section ponders what should be made of the attempt to bring 
clearinghouses into the fold of the Federal Reserve’s lender-of-last- 
resort power, which is designed to bolster liquidity, but not Orderly 
Liquidation Authority, which is designed to end TBTF. 

A. Justifications for Large Clearinghouses 

There are two justifications for the size of clearinghouses, a 
regulatory justification and a market justification. Both explanations 
are intertwined; both have their flaws. 

1. The clearinghouse as loss-mumalizing guarantor 

Regulators tolerate the systemic risks of clearinghouses more 
comfortably than the systemic risks of big banks. This is because, as 
discussed in Section I, clearinghouses have been tasked with 
mitigating risk in the derivatives markets. After the passage of Dodd- 
Frank, numerous commentators remarked that an unintended 
consequence of mandatory clearing would be the creation of another 
set of systemically important institutions,s9 Clearinghouses, 
apparently, are simply different than banks. 

~ Illiquidity and insolvency arc the two particularly acule vulnerabilities that banks 
face. HEIDI MANDANIS SCHOONER &; MICHAEL W. TAYLOR, GLOBAL BANK 

REGULATION 23 (2010). 
89 E.g., Allen, supra note 12; Griffith, supra note 12; Yada~; supra note 12; Roe, 

supra note 74; Kristin N. Jotmson, Governing Financial skIarkets: Regulating 

ConJTicts, 88 WASH. L. REV. 185 (2013); Jeffrey Manns, Insuring against a 

Derivative Disaster: The Case for Decentralized Risk x~lanagement, 98 IOWA L. 

REV. 1575 (2013). 
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A clearinghouse can be construed as a very large and 
sophisticated guarantor--an insurance company. As the central party 
in each trade, a clearinghouse is obliged to make one party whole in 
the event of the counterparty’s default, either by utilizing the 
counterparty’s margin or a guaranty fund pooled from all members. 
This role is analogous to an insurer’s duty to step in for an obligation 
of its insured. In principle, a large insurer tends to be more stable 
than a smaller one, since it will have a larger the pool of insureds 
from whom to collect premiums to fund payouts.9° The larger the 
insurer, the likelier it is to be robust. 

The inverse proposition has frequently proven to hold as 
well--that is, an insurance market with numerous small insurers does 
a poorer job at mitigating risk and promoting stability. To draw out 
the analogy, we can turn to the fledgling years of American casualty 
insurance regulation, which was characterized by a multitude of 
insurance companies jostling to out-compete one another.91 They 
fought to offer policyholders low premiums, driving each other out 
of business in swift cycles, until periods of mass claims such as the 
Chicago and Boston fires of 18711 and 1872 forced insurance cartels 
to set rates so as to restrain competition.92 Nonetheless, cartel 
members would surreptitiously underprice each other, while the 
cartel itself was assailed by competition from non-members.93 Very 
soon, states had to step in and regulate rates to protect policyholders 
from "ruinous competition.’’94 

The insurance example teaches that excessive competition 
undercuts the rates and reserves needed to mitigate risk and protect 
policyholders. The resulting market is populated by numerous small 
players, none of which manages to prevail for long enough to grow 
large or attain market dominance. In essence, size becomes a proxy 
for stability. 

As with any insurer, a clearinghouse represents the coming 
together and pooling of risk--not just of its members, but also of 
entities which must clear through those members because they 
themselves are ineligible for membership (recall Figure 1). Thus, a 
clearinghouse pools all risk in a market. Yet the clearinghouse’s 

9o Size is no guaranty of stability, though, as the bailout of American International 

Group during the financial crisis demonstrates. See Seema G. Sharma, Over-the- 
Counter Derivatives: A New Era of Financial Regulation, 17 L. & Bus. REV. AM. 
279, 293 (2011). 
91 See Angelo Borselli, Insurance Rates Regulation in Comparison with Open 

Competition, 18 CONN. INS. L.J. 109, 113 (2011). 
9~ Id. at 113-14. 

93Id. at 114. 
9~ Id. at 115. In a patlern repeated in many other regulated industries, rate 

regulation prevailed in insurance until deregulation caught on. Starting in the 
1960s, states would experiment with less intrusive means of rate regulation and 
allowed competition to trickle back into the industry. Id. at 115-27. 
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ability to handle so much risk--and even whether risk should be 
offloaded to clearinghouses at all--has been questioned. By 
guaranteeing the obligations of its members, a clearinghouse takes on 
risk that might have dissipated naturally had, say, a non-systemically 
vital member have been allowed to default on a trade. With central 
clearing, however, a clearinghouse has now assumed the losses of the 
defaulting member, thereby concentrating that risk within itself. And 
if margin is insufficient, the otherwise innocuous risk would be 
transmitted to other members.95 

For any single counterparty, the risks that inhere in trading 
can be difficult to quantify due to their complexity.% The interj ection 
of a clearinghouse can amplify those risks by creating a network 
which pools and transmits them. Given the frequent correlation in 
any given market (for example, where most parties might be betting 
long on the price of a commodity with no parties taking the offsetting 
short position) and the velocities at which losses can accelerate due 
to technological advances in trading,97 the concentration and 
transmission of risk could easily turn into systemic contagion.% 

Ultimately, the dogma that clearinghouses are a loss- 
mutualizing guarantor justifies the existence of large clearinghouses. 
This is so even though the assumptions supporting that guaranty 
function rest upon some shaky firmament. In the end, the goal of 
containing counterparty credit risk simply overshadows the threat of 
perpetuating systemic risk.99 

2. The clearinghouse as ef.ficiently netting CCP 

Intertwined with the regulator?- justification of clearinghouse 
size is a market justification: that, due to netting efficiency, the 
growth and consolidation of clearinghouses is inevitable and even 
desirable. 

9s Roe, supra note 74, at 1675-68. See also Maims, supra note 89. 
9~ Iman Anabtawi & Steven L. Schwarcz, Regulating Systemic Risk." Towards and 

Analytical t~?amework, 86 NOTRE DAME L. REV. 1349, 1368-70 (2011). 
9~ See id at 1373-80. See also TURIN(I, supra note 5, at § 5.6(2)(c) (describing 

wrong-way risk). 
9~ On the threat of correlated losses posed by clearinghouses, see Roe, supra note 

74, at 1677-78. 
99 Asked whether clearinghouses could "introduce new systemic risks or become 

Too Big To Fail in their own right," CFTC Chairman Gary. Gensler, perhaps the 
staunchest proponent of DCOs, responded: "They are far better than leaving the 
risks inside the banks, though the clearinghouses have to be fully regulated and 
live up to strong risk management. But it’s better than leaving the risks for the next 
AIG." Mike Konczal, Interview: Gar.v Gensler explains how financial reform is 

going,        WASH.        POST,        Oct.        19,        2013, 

http:iiwww.washingtonpost.com/blogsiwonkblogiwpi2013ilOi19iinterview-ga~’- 
gensler-explains-how-financial-refonn-is-goingi. 
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Because a clearinghouse is the central counterparty (CCP) 
which modulates every trade, it has a birds-eye-view of the 
obligations of all counterparties. The clearinghouse is able to offset 
counterparty positions against each other and lower the margin that 
parties are required to post. Multilateral netting of this sort reduces 
the aggregate exposure of counterparties, thereby tempering 
counterparty credit risk.l°° The larger the CCP, the more novated 
positions that can be netted against each other. From the perspective 
of counterparties, a large CCP with robust membership is also 
attractive because netting lowers funding costs. Counterparties do 
not have to post as much margin to collateralize trades,lol All else 
being equal, counterparties will select larger clearinghouses--and 
larger clearinghouses will beat out smaller ones. 

Recent scholarship suggests that counterparty credit risk 
could be even more efficiently reduced if a veqr" small number of 
clearinghouses dominated m~dtiple industries.l°2 Currently, 
clearinghouses tend not to clear across product lines.l°3 Each product 
has its own primary clearinghouse--NSCC in securities, OCC in 
options, LCH in interest rate swaps, ICE Clear Credit in credit 
default swaps, etc. (see Figure 2). Even though the trend toward 
clearinghouse ownership is consolidation, the clearinghouses 
themselves have typically not diverged from the model of serving 
single markets. 

Figure 2: Multilateral Netting with Single-Product CCPs 

100 Kress, supra note 12, at 67-69. 

101 k~e~, e.g., DEPOSITORY TRUST & CLEARING CORPORATION, supra note 7, at 1 

(claiming a netting factor o:f 98% for NSCC, so that $186 trillion in transactions in 
2012 was net settled to $6 trillion). 
102 ~5’ee Duffle & Zhu, supra note 13. 

103 Some of the powerhouse clearing consortia do currently have operations that 

can handle multiple assets though. 
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For all Dodd-Frank’s efforts at grafting multilateral netting 
onto OTC derivatives markets which had been netting bilaterally, it 
is not altogether settled that the gains of moving to one CCP per 
asset offsets the losses from abandoning bilateral netting between 
two counterparties across different assets. As an illustration of 
bilateral netting, assume that there are two dealers--X, a large 
Midwestern bank which sells interest rate and credit default swaps to 
end users in the Mid,vest, and Y, a Ne~v York-based behemoth of a 
bank with whom X has back-to-backed its exposures on interest rate 
and credit default swaps. Prior to Dodd-Frank, X and Y could have 
netted their positions on interest rate swaps against their positions on, 
say, credit default swaps, options, and any number of instruments. 
Now, with the introduction of CCPs for each asset, one CCP can net 
across multiple counterparties, but the CCP in interest rate swaps is 
not the same CCP in credit default swaps. Hence, the CCPs cannot 
net their positions across assets. 

As quantified by empirical literature, multilateral netting for 
one asset is only marginally better than bilateral netting across 

104 " " several assets. However. multilateral nettlno across several assets 
beats both of the above,f°s The truest way to maximize netting 
efficiency--and, incidentally, to reduce counterparty credit risk--is 
to facilitate clearing across assets via a very small number of giant 
clearinghouses (see Figure 3). That solution is redolent of public 
utility, the moniker conveyed to NSCC during its controversial birth. 
A clearinghouse which clears for even half of the OTC derivatives 
market would truly be gargantuan. It could beat out all competition, 
and its monopoly would have to be protected by explicit government 
regulation. It is for these reasons, perhaps, that the idea of a public 
utility clearinghouse has not gained much traction. 

Figure 3: Multilateral Netting with a Multiproduct Clearinghouse 

104 Id. 

105 Id. 

106 Adam L. Levitin, Re~sponse: The Tenuous Case./Or Derivatives, 101 GEO. L.J. 

445, n.75 (2013). But see Manmohan Singh, ~[aking OTC Derivatives Safe~4 

t~?esh Look 17-18 (Int’l Monetary Fund, Working Paper No. 11/66, 2011), 

available at http :iiwww.inff.orgiexternalipubsiftiwpi2011iwp 1166.pdf [hereinafter 

Singh, ~,~aking OTC Derivatives Safe]. 
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Apart from antitrust considerations, a colossus which can 
clear across different assets faces some practical challenges. First, its 
operators must possess the expertise to value member positions for 
all the assets that it serves. The difficulty of this mark-to-market 
function triggered the financial crisis, since counterparties might 
have used entirely different valuations for the same trade.l°7 Hence, 
despite the theoretical benefits of multi-product netting across asset 
classes, multilateral netting might be best circumscribed to single 
products. In addition, multi-product netting depends on the ability of 
existing clearinghouses to interoperate. Interoperability, meanwhile, 
turns upon the willingness of members of one clearinghouse to synch 
up with members of another, which may have the effect of diluting 
the market shares of both sets of members.1°8 interoperability is also 

complicated by the fact that a multi-product cleari~n~house would 
straddle the bankruptcy laws of multiple jurisdictions. 

Whether across product lines or not, the benefits of netting 
are coming under fire. Netting favors some creditors at the expense 
of others,n° More concretely, assume that a clearinghouse member 
("A") is in-the-money on a trade with another member ("B"). 
Further, A happens to be out-of-the-money on a trade with a third 
member ("C"). A’s in-the-money position is an asset that can be set 
off" against its out-of-the-money position with C. Yet once that is 
done, the asset is no longer available for A’s other creditors, 
especially nonmember creditors who do not have the benefit of a 
clearinghouse to redirect assets. In this sense, netting has been 
criticized as redistributing assets from outsiders (nonmember 
creditors) to insiders (creditors). 111 If those nonmember creditors are 
more systemically important than insiders (counterparties), then the 
financial system is j eopardized. 

The salience of these criticisms is an empirical issue. The 
modeling done by proponents of clearinghouses suggests that 
multilateral netting outweighs the drawbacks--especially if netting 
across different assets can be achieved. This line of thinking, which 
trumpets the netting efficiency of CCPs, has held sway for 
regulators. Because the overarching goal is to mitigate counterparty 
credit risk, the growth and consolidation of clearinghouses will be 
tolerated, and along with it their systemic risks. 

107 ~5’ee De~ming, supra note 77; Frank Partnoy & Jesse Eisenger, lVhat’s Inside 

America’s Banks?, ATLANTIC, Jan./Feb. 2013. 
10s For more on how members leverage clearinghouses to consolidate shares of the 

dealer market, see Section III.B infi’a. 
109 ~%e Singh, ~//aking OTC Derivatives Safe, supra note 106, at 7. 

11o Roe, supra note 74, at 1663-68. See also Pirrong, supra note 78, at § 5. 
111 Mark Roe, Clearinghouse Over-Confidence, PROJECT SYNDICATE (Oct. 26, 

2011), http:iiwww.project-syndicate.orgiconwnentaryiroe6iEnglish. 
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B. Core Differences between Banks and Clearinghouses 

So far, this Article has proffered the (i) guaranty, (ii) risk 
mutualization, and (iii) netting functions of clearinghouses as 
justifications for their size--functions that banks clearly do not 
share. To enrich the discussion of the uniqueness of clearinghouses, 
this Subsection explores an additional point of distinction between 
the two institutions: (iv) the composition of their assets and 
liabilities. 

hablht~es. Banks hold illiquid assets while owing liquid .... 112 

This classic problem makes banks vulnerable to runs by depositors. 
And if, as Continental Illinois demonstrates, a bank is large or 
interconnected enough, a run could infect the financial system. 
Hence, federal deposit insurance serves as a backstop for bank 
liabilities.1~3 After the financial crisis, U.S. and international 
prudential regulators tried hard to shore up bank assets and pare 
down their liabilities. The heightened capital requirements under 
Basel III, for instance, represent efforts to bolster bank reserves. 114 In 
preventing banks from trading proprietarily or engaging in 
derivatives transactions without the standardizing effect of 
clearinghouses, the Volcker Rule and Title VII under Dodd-Frank 
attempt to simplify the liabilities side. 

Clearinghouses, however, are designed to avoid the asset- 
liability mismatch that plagues banks. In conception, clearinghouses 
sit atop a fortress of margin pledged by members to collateralize 
trades. Since the financial crisis, there has been a push by both 

American and European regulato~s~ to ensure that collateral is 
comprised of liquid instruments.    Today, clearinghouses have 

11a Daniel R. Fischel et al., The Regulation of Banks and Bank Holding Companies, 

73 VA. L. REV. 307, 306-07 (1987) ("By contrast, money market funds have liquid 

assets and liabilities; pension funds have illiquid assets and liabilities. No other 

entity combines liquid liabilities with illiquid assets in the same manner as 

banks."). 
113 See id. 

114 ~’ee BASEL COMMITTEE ON BANKING SUPERVISION, BASEL III: A GLOBAL 

REGULATORY FRAMEWORK FOR MORE RESILIENT BANKS AND BANKING SYSTEMS 

(2010), available at h htlp ://www.bis.org/publ/bcbs 189.pdf. 
115 ~ee, e.g., Commodity Futures Trading Comnfission, Risk 34anagement 

Requirements" ./’or Derivatives Clearing Ot~anizations, 76 Fed. Reg. 3698, 3724 

(Jan. 20, 2011) (to be codified at 17 C.F.R. 39.15(c)(1)) [hereinafter CFTC, Risk 

?~[anagement Requirements.for DCOs] ("A derivatives clearing organization shall 

limit the assets it accepts as iuitial margin to those that are have miuimal credit, 

market, and liquidity risks."); Council Regulation 648/2012, of the European 

Parliament and of thc Council of 4 July 2012 on OTC Derivatives, Central 

Counterparties and Trade Repositories, 2012 O.J. (L 201), § 86 ("A CCP shall 

accept highly liquid collateral with minimal credit and market risk to cover its 
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generally stipulated that margin consist of cash or treasuries--or that, 
to the extent other instruments are acceptable, the proportion of non- 
cash and non-treasuries be capped. In collateralizing CDS trades, for 
example, ICE Clear Credit accepts only cash and treasuries, ll6 ICE 

Clear Euro~e accepts a few additional instruments but subject to 
conditions,    LCH.Clearnet accepts only cash, securities, and 
precious metals for initial margin and cash for variation margin,lls 
and CME Clearing accepts cash, treasuries, and money market funds 
at no cap and then additional instruments for no greater than 40% of 
margin requirements, l l9 

On the liabilities side, clearinghouse obligations are 
comparatively streamlined--basically, to stand in for members when 
they are unable to do so. Clearinghouses are also in a prime position 
to keep abreast of liabilities; for their very presence iniects 
transparency into otherwise opaque OTC derivatives markets.12~r The 
insertion of a CCP heads off the volatility that had characterized 
bilateral clearing, where counterparties might have valued their 
positions in very differently.121 CCPs also tend to standardize the 

initial and ongoing exposure to its clearing members.") [commmfly known as the 
European Market Infrastructure Regulation (EMIR)]. 
116 See, e.g., ICE CLE,M~ CREDIT, CLEARING RULES Schedule 401 (Nov. 18, 2013 

version),                            available                           at 
https:iiwww.theice.comipublicdocsiclear credit/ICE_Clear Credit Rtdes.pdf. 
117 For exmnple, gold bullion is capped at $250 ~nillion or 30% of the initial margin 

and subject to haircuts, while letters of credit must strictly abide by protocols set 
by ICE. See Finance Procedures, ICE CLEAR EUROPE, §§ 10.2, 12.4 (July 16, 

201i), 
https:iiwww.theice.co~rdpublicdocsiclear europeirulebooksiprocedure siFinance_Pr 
ocedures 16 July 2011.pdf. See also Acceptable Collawral, ICE CLEAR EUROPE, 

https:iiwww.theice.co~rdclear_europe_acceptable_collateral.jhtml (last visited Feb. 
10, 2014). 

Acceptable      Collateral             Ltd,      LCH.CLEARNET, 

http :iiwww.lchclearnet.coroirisk_managementiltdiacceptable_collateral. asp (last 
visited Feb. 10, 2014) 
119 See Standard Acceptable Collateral and Resources, CME GROUP, 

http://www.cmegroup.com/clearing/financial-and-collateral- 
management/collateral-types-accepted-cds.html (last visited Feb. 10, 2014) (follow 
"CDS" hyperlink). 
120 

~%e FINANCIAL STABILITY BOARD, IMPLEMENTING OTC DERIVATIVES 

MARKETS REFORMS 5 (2010). 
121 Of course, since liltle is straightforward with clearinghouses, there are 

criticisms over the purported transparency and standardization of CCPs as well. 
They include arguments (i) that transparency does little to simpli~ the complexily 
of trading in exotic instruments, see Yadav, supra note 12, at 420, (ii) that 
standardization reduces hedging efficiency, see Kent Cherny & Ben R. Craig, 
R@rm#N the Over-the-Counter Derivatives ~arket: ~hat’s to Be Gained?, 

FEDERAL RESERVE BANK OF CLEVELAND (July 7, 2010), 

http:iiwww.clevelandfed.orgiresearchiconwnema~42010i2010-6.cfm ("For those 
looking to hedge, some efficiency may be lost as hedging strategies have to be 



SUBMISSION COPY 3/20/2014 12:00 

2014] SYSTFSVIIC RISK PARADOX {PAGE } 

instruments that they clear, thereby rendering instruments more 
liquid and less unpredictable.1:2 In this respect, clearinghouses are 
better able to gauge their liabilities and head off losses than are 
banks. Given these differences in assets and liabilities, the balance 
sheets of clearinghouses are much more straightforward than those of 
banks. 123 

In conjunction, the core traits of clearinghouses paint a 
picture of an entity which performs critical functions for the financial 
system and is capitalized robustly enough to do so. The certainty of 
this proposition diminishes if clearinghouses engage in a race to the 
bottom to compete for market share, as insurance companies have 
done in the past.J:4 To prevent that possibility, Dodd-Frank 
empowers regulators with intimate oversight of clearinghouses, 
especially the systemically important ones, in certain areas. 

C. Selective Regulatory Convergence 

The justifications for large clearinghouses are grounded in 
traits that banks do not share. Nonetheless, both sets of financial 
institutions can pose systemic risks due to their size and 
interconnectivity. This Subsection explores how regulators would 
handle crisis situations for big banks and big clearinghouses, where 
preventative measures are needed to prevent bailout and TBTF. As 
will become clear, there would be convergence of solutions for a 
liquidity crisis but confusion for insolvency. 

"shoehorned" into standardized instruments."), and (iii) that standardization in 
cleared derivatives will simply shunt risk into the other markets, see TUI~INO, 
supra note 5, at § 5.7. 
12~ Roe, supra note 74, at 1658. 
123 Compare National Securities Clearing Corporation, Consolidated Financial 

Statements as of and for the Years Ended December 31, 2012 and 2011, and 
Independent Auditors’ Report 2 (2013), and Interco~NnentalExchange, Inc., Form 
10-K, Item 8 (Feb. 6, 2013), with JPMorgan Chase & Co., Form 10-K, Item 8 
(Feb. 28, 2013). 
124 As Professor Lcvitin sums up: 

Ultimately, it is capital . . . that will determine the success of 
clearinghouses. Well-capitalized clearinghouses can absorb and 
difl~se losses, serving as systemic lightning rods. But without 
sufficient capital (protected by regulation), clearinghouses 
present vulnerable points of financial intereonnectivity that may 
incur excessive risk in a race for market share. Levitin, supra 
note 106, at 448. 
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1. Liquidity 

Under Title VIII of Dodd-Frank, clearinghouses deemed 
systemically important financial market utilities ("SIFMUs") have 
access to the Federal Reserve’s Discount Window as a source of 
emergency liquidity.12s This policy made its way into Dodd-Frank 
early on, in recognition of the fact that if liquidity dries up, the 
Federal Reserve will inevitably step in to back clearinghouse 
obligations. Its expression in Title VIII clarifies that the Federal 
Reserve has the power to intervene on behalf of market-makers and 
clearinghouses; previously, Fed could only look to a "patchwork of 

authorities, largely derived ~f~rom [its] role as a banking supervisor, as 
well as on moral suasion.’’1~6 It was within this loose framework that 
the central bank acted in 1987 to buttress the Options Clearing 
Corporation’s liquidity. When precarious swings in the equities 
markets caused OCC to make margin calls that some members could 
not honor, the Fed used its lender-of-last-resort (LoLR) powers to 
induce and cajole the money center banks into lending to OCC.127 

This stratagem was circuitous, for the regulator could only aid the 
clearinghouse by guaranteeing the solvency of the banks who lent to 
it. Today, the Federal Reserve can lend directly to SIFMUs; in this 
way, the regulator has been transformed into the "insurer of last 
resort" for the financial marketslZS--or, the "market-maker of last 
resort.’’129 

Banks are well-acquainted with the Federal Reserve’s 
"bedrock function" as LoLR.~3° To prevent a run and the ensuing 
panic, the regulator can inject liquidity into a bank’s balance sheets 

to bridge the ga~between its generally short-term liabilities and 
long-term assets. This function has been invoked numerous times, 
in the name of stabilizing the financial system; during the crisis, 

125 12 U.S.C. §§ 5465(b), 5462(3), 5462(4); Baker, supra note 86. Financial market 

utilities are defined as "aw person that manages or operates a multilateral system 
for the purpose of transferring, clearing, or settling payments, securities, or other 
financial transactions among financial institutions or between financial institulions 
and the person." 12 U.S.C. § 5462(6). Baker argues that Title VIII could even grant 
SIFMUs nonemergency access to the Discount Window. See Baker, supra note 86, 
at 111. 
126 Systemic Risks and the Fi~mncial Markets: Hearing Before the H. Comm. on 

Fin. Servs., 110th Cong. 11 (2008) (statement of Ben S. Bernanke, Chairman, 
Board of Governors of the Federal Resel~,e Syslem), aTv~ailable at 
http://www.gpo.gov/fdsys/pkg/CHRG- 110hhrg44900/pdf/CHRG- 

110hhrg44900.pdf. 
127 Bernanke, supra note 46, at 145-50. 

128 fd. at 150. 
129 Baker, supra note 86. 
130 Id. at 84-85. 
131 Id. at 85-86. 
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liquidity was liberally dispensed and toxic assets indiscriminately 
purchased by the Federal Reserve, for the benefit of commercial and 
investment banks alike.132 This role is not without its criticisms, 
including, most prominently, the moral hazard of saving institutions 
that should otherwise be left to reap their poor financial gambles. 133 
In this spirit, Dodd-Frank restrains the Federal Reserve’s LoLR 
powers by requiring, among other things, coordination with Treasury 

and Congress, ex ante ~3041icies and procedures, and collateralization 
for emergency lending. 

Consistent with the limits placed upon the LoLR powers, 
designated clearinghouses must submit to broad conditions under 
Title VIII in return for emergency funding. The force of this comer 
of Dodd-Frank is obscured by its brevity. Title VIII empowers the 
Federal Reserve to prescribe risk management standards for 
SIFMUs--and even to potentially override the standards set by the 
SEC and CFTC if such standards "are insufficient to prevent or 
mitigate significant liquidity, credit, operational, or other risks to the 
financial markets or to the financial stability of the United States.’’135 
Designated FMUs must also provide regulators advance notice of 
changes to rules, procedures, or operations that "materially affect" 
the FMU’s "nature or level of risks.’’136 Furthermore, the Federal 
Reserve, SEC, and CFTC may also conduct examinations of, request 
information from, and pursue enforcement actions against SIFMUs 
concerning their risks, safety and soundness, and compliance with 
regulations. 137 

As of the time of writing, there have been eight FMUs 
designated as systemically important.~38 Several are well-known 
clearinghouses (CME, ICE Clear Credit, NSCC, and OCC), while 
others are settlement systems (DTC and Clearing House Interbank 
Payments System). Among the clearinghouses, NSCC, OCC, and 
CME are to be expected, owing to their longstanding domination in 
the securities, options, and futures markets, respectively. ICE Clear 

132 See id. at 86-88; SCHOONER & MICHAEL W. TAYLOR, supra note 122, at 55-56. 

133 ~’ee SCHOONER & MICHAEL W. TAYLOR, supra note 122, at 52-53. 

134 Baker, supra note 86, at 88-89. 
135 12 U.S.C. § 5464(a). 
136 lid. § 5465(e). 
137 lid. §§ 5466, 5468. 

138 ~ee Financial Stability Oversij~,ht Council ~[akes Fi~s~t Designations in l~2ffort to 

Protect against Future Financial Crises, U.S. DEPARTMENT OF THE TREASURY 

(hfly       18,       2012),       http://www.treasu~.gov/press-center/press- 

releases/Pages/tg1645.aspx. The eight are Cleating Honse Payments Company, 

L.L.C., CLS Bank International, Chicago Mercantile Exchange, Inc., Depository 

Trust Compa~, Fixed Income Cleating Corporation, ICE Clear Credit LLC, 

NSCC, and OCC. 
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Credit, however, only became a CDS clearinghouse in 2009.139 Its 
rapid rise exemplifies the crucial risk-mitigation role that has been 
thrust upon clearinghouses by Dodd-Frank and corroborates the 
Justice Department’s assertion that early entrants into a clearing 
market can quickly become entrenched as dominant providers. ICE 
Clear Credit’s member list also reads like a who’s-who of CDS 
market-makers.14° Notwithstanding the deep pools of liquidity that 
these members can provide in margin and default funding, ICE Clear 
Credit is a paradigmatic example of how central clearing can 
centralize risk, by pooling it from the largest dealers in the world. 
Still, the SIFMU designation for this clearinghouse demonstrates that 
regulators understand how clearinghouses have become large and 
interconnected enough that their credit crunch jeopardizes liquidity 
for the rest of the financial system. 

2. Insolvency 

Clearinghouses fit more tenuously into the insolvency regime 
for systemically significant banks. Currently, OLA under Title II of 
Dodd-Frank puts failing SIFIs into FDIC receivership. While banks 
and non-banks alike can be designated SIFIs, to date only American 
International Group, General Electric Capital Corporation, and 
Prudential Financial have been named as such. 141 Clearinghouses can 
be flagged as SIFMUs under Title VIII, but that designation merely 

triggers heightened supervision and pruden~4a21 regulation without 
implicating any liquidation consequences.    Conceptually, the 
systemic importance of financial institutions seems to proceed along 
two tracks, SIFIs under Titles I and II and SIFMUs under Title VIII. 
Industry and commentators alike have queried whether the twain can 
meet.14~ The Financial Stability Board’s most recent pronouncement 

139       I(~,F~       Clear       C>edit,       INTERCONTINENTALEXCHANGE, 

https:iiwww.theice.colrdclear_credit:ihtnfl (last visited Feb. 13, 2014). 
14o See ICE Clear C>edit Participant List, INTERCONTINENTALEXCHANGE, 

https://www.theice.com!publicdocs/clear credit/ICE_Clear Credit Participant Lis 
t.pdf (last visited Feb. 13, 2014) (listing affiliates of Bank of America, Barclays, 
BNP Paribas, Citigroup, Credit Suisse, Deutsche Bank, Goldman Sachs, HSBC, 
JPMorgan, Merrill Lynch, Morgan Stanley, Nomura, Socidtd Gdndrale, Royal 
Bank of Novia Scotia, Royal Bank of Scotland, and UB S). 
141 Financial Stability Oversight Council: Designations, U.S. DEPARTMENT OF THE 

TREASURY              (Dec.              17,              2013), 
http ://www. treasu~, gov/initiative s/f so c/de signatio ns/P age s/default, asp x. 
142 ~’ee id 

143 k~ee Letter from Kathleen M. Cronin, Managing Dir., Gen. Counsel, & Corp. 

Sec’y, CME Group, to Robert E. Feldman, Exec. Sec’y, FDIC (Nov. 18, 2010) 
(available at 
http:iiwww.fdic.goviregulationsilawsifederali2010i 10c22Orderliq.PDF) 
(requesting clarification that CME is not a "financial compa~\v" subject to OLA); 
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on SIFIs sidesteps the applicability of OLA but does reference an 
international regulatory presumption that financial market 
intermediaries (which include clearinghouses) are systemically 
important, at least in the jurisdictions in which they are located. 144 

The silence from regulators on insolvency and resolution 
mechanisms for large clearinghouses is odd, given the growing 
recognition of their systemic risks and the concession under Title 
VIII that the Federal Reserve would step in during a liquidity crisis. 
Nearly four years after Dodd-Frank’s passage, the glaring persistence 
of this ambiguity suggests that regulators are still uncertain over how 
to address the systemic risks of clearinghouses. 

If, however, a systemically important clearinghouse were to 
teeter on the brink of insolvency145 and, as predicted, the FDIC 
swoops in under the auspice of OLA,146 what might that resolution 
process look like? 

Title II authorizes the FDIC to oversee the sale of a failing 
institution’s assets as well as its transfer to a bridge company.147 If a 
sale is pursued, due to the unique nature of cleating and settlement, 
the only viable purchasers may well be other clearinghouses. 148 Even 
if legal impediments (e.g., consent to novate) could be overcome, 
prospective buyers may be loath to take on the risk.149 If the FDIC 
proceeds down the path of a bridge institution, the receiver would 
face a steep learning curve in taking the helm of clearinghouse 

Allen, supra note 12, at 1100-02 (malting the case for application of OLA to 
failing clearinghouses despite statutol~" uncertainty); Mark D. Sherrill, Are There 
Futures in ~ur Futures?, 32-JUL AM. BANKR. INST. J. 16 (2013) (positing that 
OLA can apply on the basis of an ad hoc determination of systemic risk). The 
ambiguity stems from Dodd-Fm~k’s exclusion of DCOs from the definition of 
"nonbank financial company" and, by implication, from OLA, which applies only 
to "financial companies." See 12 U.S.C. § 531 l(a)(4)(b). 
144 FINANCIAL STABILITY BO~RD, ASSESSMENT METHODOLOGIES FOR IDENTIFYING 

NON-B AI’,’K NON-ISSUER GLOBALLY SYSTEMIC IMPORTANT FINANCIAL 
INSTITUTIONS (Jan. 8, 2014), available at 
http:iiwww.financialstabilityboard.orgipublicationsir 140108.pdf. See also BAX’K 
FOR INTERNATIONAL SETTLEMENTS & OICU-IOSCO, PRINCIPLES FOR FINANCIAL 
MARKET       INFRASTRUCTURES       (2012),       available       at 
http://www.bis.org/publ/cpss 101 a.pdf. 
145 A clearinghouse might spiral into insolvency if its losses from uncollateralized 

me~nber positions or operational problems exceed "total or liquid assets. A 
clearinghouse might leeter on the brink of insolvency if its default management 
system is failing or likely to fail. Manmohan Singh, When Financial Plumbing 
Fails -Recover.v and Resolution oJ’CCPs 11 (2014) (unpublished manuscript on 
file with author) [hereinafter Singh, When Financial Plumbing Fails]. 
146 ~’ee supra note 143. 

147 ~’ee 12 U.S.C. §§ 5384, 5390. 
148 Singh, When Financial Plumbing Fails, supra note 145, all 12-13. 
149 ]d. Further, willing bwers must be able to figure out how to interoperate with 
the seller’s systems. 
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operations, which may be specialized and idiosyncratic.15° Either 
way, it is unlikely that the deployment of bailout funds can be 
avoided, ls~ 

A bailout would invite instant comparison to the inconsistent 
government intervention during the financial crisis (e.g., saving Bear 
Stearns but not Lehman Brothers) and all the criticisms of moral 
hazard (e.g., $700 billion bailout of banks embroiled in risky 
derivatives trades), whether nuanced or not.~s2 For clearinghouses, 
the questionable practices sanctioned by bailout might include failing 
to demand sufficient margin or to devise adequate risk mitigation 
procedures. 153 Beyond clearinghouses, a bailout would also subsidize 
the decision of members to engage in unwise trades. The bargain that 
all parties had struck was clear well in advance of insolvency: an in- 
the-money member is to have first dibs on its counterparty’s in-the- 
money positions elsewhere, and the clearinghouse is to administer 
the netting. Also, prior to insolvency each member knew its place in 
the default waterfall. And while the impulse of regulators is to arrest 
the decline of a SIFI much earlier than traditional bankruptcy or ad 
hoc bailout, to graft OLA onto the clearinghouse resolution process 
undoes the private ordering that a clearinghouse and its members had 
contracted for.~54 How to balance those two extremes is the 
unenviable choice that regulators must make. ~ss 

Yet the problem with the insolvency regime for systemically 
important clearinghouses is the signal it sends when juxtaposed 
against the liquidity backstop for SIFMUs. What do regulators imply 
when they explicitly stand behind the extension of LoLR assistance 
to clearinghouses but refuse to address the likelihood of 
clearinghouse insolvency? They imply that clearinghouses are 
essential to the financial system but that they (the regulators) are 
either too timid or too confused to commit to a resolution 
mechanism. Or perhaps that by prudential regulation and market 
discipline alone, clearinghouses will never fail. 

150 See Allen, supra note 12, at 1103-05. 
151 Funds might be deployed to absorb some of the clearinghouse liabilities, so as 

to sweeten the pot for prospective purchasers. Alternatively, funds might also go 
toward the operations of the receivership or bridge compaw. Lee, supra note 12, at 
780 (discussing 12 U.S.C. 5384(d)). 
152 For an example of ~manced criticisms, see Kenneth Ayotte & David A. Skeel, 

Jr., Bankruptcy or Bailouts?, 35 J. CORP. L. 469 (2010). 
153 Improper collateralization would be especially salient if especially if a 

clearinghouse had engaged in competitive margining to attract: membership. 
154 Singh, When Financial Plumbing Fails, supra note 145, at: 1 I. 
lSS See Ayotte & Skeel, supra note 152, at 472 ("The distress of financial firms 

tiros poses an inescapable choice: regulators nmst either allow countcrparlies to 
take losses, and thus confront the possibility of systemic effects, or they must use 
taxpayer money to prevent the losses from being realized."). 
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III. Wtto BENEFITS FROM TIlE PARADOX? 

Who gains from the divergent regulation of systemic risk in 
clearinghouses and banks? Clearinghouses, for one. If we are serious 
about netting efficiency and minimizing counterparty credit risk, 
then we must overlook the steps that large clearinghouses take on a 
daily basis, in normal economic times, to attain market dominance. 
The end result will be a small circle of giant clearinghouses best able 
to stabilize the markets in the most volatile of times. 

But stability cannot possibly trump competition in perpetuity; 
for this is an age-old balance that recalibrates when we progress 
beyond a crisis. Nearly six years have elapsed since the collapse of 
Lehman Brothers and four years since Dodd-Frank’s passage, it is 
time to revisit the degree to which antitrust should complement 
financial regulation, particularly as regulators build an OTC clearing 
architecture from scratch. Large clearinghouses trigger 
anticompetitive concerns that, even if tolerated, should be accounted 
for in the regulatory calculus. While competition generally yields to 
stability, there are at least two situations in which antitrust must be 
given greater deference. 

The first is when clearinghouses skirt their utility obligations, 
such as providing nondiscriminatory access.156 Clearinghouses are 
fundamentally a natural monopoly--in each market, production by a 
dominant clearinghouse decreases rather than increases costs. When 
such a naturally dominant player starts to extract monopoly rents and 
obstruct allocative efficiency, antitrust will take corrective action. 

Second, because clearinghouses are controlled by big banks, 
which tend to also be the powerhouse derivatives dealers, there is a 
danger that big banks can leverage the dominance of clearinghouses 
to consolidate their shares of the dealer market. Here antitrust is also 
particularly good at anticipating misconduct and devising solutions. 
As noted by others,157 no discussion of clearinghouses is complete 
without scrutiny into the role of dealers. 

Taking a closer look at who benefits from the systemic risk 
paradox, we will find that large banks benefit--large banks, which 
comprise the majority of clearinghouse members and which, as 
SIFIs, are heavily regulated under Dodd-Frank in nearly all aspects. 

This Section evaluates the beneficiaries of the systemic risk 
paradox from the lens of antitrust. It begins by explicating the 
balance between stability and competition in financial regulation. 
Then it considers adapting antitrust solutions for natural monopolies 
to clearinghouses. Doing so would insulate clearinghouses from 
destructive competition while simultaneously protecting consumers 

See Section III.B.2 inJ?a. 
E.g., Griffith, supra note 12, at 1190-1204; Jolmson, supra note 12, at 696. 
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from abuse of dominance. Finally, this Section concludes with 
broader observations about the interplay between regulation and 
antitrust. 

A. Stability and Competition 

This Subsection examines how competition and stability were 
balanced at crucial junctures in the past. This Subsection situates the 
case for clearinghouses within that history, as well as the latest 
empirical literature. 

1. Ebbs and flows of financial regulation 

From the history of American banking, the evidence is mixed 
at best on whether competition detracts from or enhances stability. 
Banks failed when intensely regulated under a rubric that prioritized 
stability above all else (Continental Illinois, 1981),ls8 and they failed 
during the go-go days of deregulation in the 1990s-early 2000s 
(Wachovia, Washington Mutual). It would be difficult, therefore, to 
draw any firm conclusions on the relationship between competition 
and stability by examining the ebbs and flows of financial regulation. 

Finance in the nation’s early years was an unregulated free- 
for-all, with state-chartered banks minting their own currency and 
vying so ruthlessly for depositors that they epitomized destructive 
competition,ls9 This period was followed by a slow march toward 
larger, national banks, spurred less by the need for stability than to 
create a unified national currency.16° The regulatory climate changed 
remarkably after the Great Depression, when the decimation of 
American financial institutions prompted a more heavy-handed 
approach favoring stability and risk mitigation.161 The high-water- 

15~ Then the seventh largest bank in the country, with $45 billion in assets, 

Continental Illinois was the most visible example of TBTF in the 1980s. See 
FEDERAL DEPOSIT INSURANCE CORPORATI()N, supra note 19, at 42 ("Regulators’ 

preference :for solutions that promoted stability rather than market discipline is 
apparent in the treatment of large banks . . . At various times and for various 
reasons, regulators generally concluded that good public policy required that big 
banks in trouble be shielded from the full impact: of market :forces..."). 
159 ~o~o JERRY W. MARKHAM, A FINANCIAL HISTORY OF THE UNITED STATES, Vol. 

I, Ch. 2, §§ 1, 4. From 1782 to 1837, over 700 banks sprang up in the country; in 
the two years between 1811 and 1813 alone, 120 new state ba~kks were chartered, 
but within a decade, numerous banks would fail, with losses to the U.S. exceeding 
$1 million by 1815. Id. 
160 See id.at Ch. 2, § 4, Ch. 3, §§ 1-3. 
161 ~.~e id.at Vol. II, Ch. 3, § 4. By 1932, one in four American banks had :failed, 

including the Bank of the United States (not to be confused with the First or 
Second Bank of the United States), at the time the largest bank failure in histou’. 
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mark of government regulation in the banking sector was the Glass- 
Steagall Act, which separated commercial banking from investment 
banking.162 The firewall kept the entities which dominated these two 
sectors--banks and underwriters--from going head-to-head.163 By 
setting commercial banking apart for heightened regulation, bank 
regulators acted as gatekeepers which restricted entry into this sector. 
The resulting set of institutions allowed to play in this space were 
heavily regulated, but they also approximated a government-set 
cartel ~vith a lock on lending and a cushion from the intense 
competition that characterize other sectors. 164 

Gradually, however, the dominance of banks over traditional 
commercial banking was eroded on two fronts. First, the rest of 
finance innovated so quickly that many of the new products undercut 
the edge that banks had enjoyed as providers of credit. For example, 
credit card companies became an attractive alternative for small 
businesses.165 Second, administrative orders slowly whittled away 
the demarcations separating commercial banking from other 
activities. Between the mid-1980s and 2008, regulators expanded the 
ability of banks and bank affiliates to engage in derivatives 
activities,166 tie nontraditional bank products to credit,167 trade 
proprietarily,168 and merge with investment banks.169 Commercial 

Id. at Ch. 3. Within two years, the Securities Act of 1933, the Securities Exchange 

Act of 1934, and the Banking Act of 1933 (Glass-Steagall) would be passed. 
16~ Pub. L. 73-66, 48 Slat. 162 (codified in scattered sections of 12 U.S.C.). See 

also MELANIE L. FEIN, SECURrI’IES ACTIVITIES OF BANKS § 4.01 (3d ed. 1997). 
163 In a regulated space, govermnent rules often restrict entry of newcomers or give 

incumbent firms an advantage. See HERBERT HOVENKAMP, FEDERAL ANTrFRUST 

POLICY: THE LAW OF COMPETITION AND ITS PRACTICE § 19.2 (4th ed. 2011). 
164 Soon, a wave of laws and decisions would attempt to clarig~ how much 

concentration was permissible in commercial banking. E.g., the Bank Holding 

Company Act of 1956, 12 U.S.C. 1841 et seq., the Bank Merger Act of 1960, 12 

U.S.C. § 1828, and U.S.v. Philadelphia Nat’l Bank, 374 U.S. 321 (1963). The 

perlnissiveness of bank regulators in utilizing a public interest exception to 

approve mergers with anticompetitive effects was often out-of-step with antitrust 

regulators, who were less inclined to issue approvals. See Edward Pekarek & 

Michcla Huth, Bank ~[erger Reform Takes and Extended Philadelphia :Vational 

Bank Itolida.v, 13 FORDHAM J. CORP. & FIN’. L. 595,623-24 (2008). 
16~ Pekarek & Hutl~ supra note 164, at 635-36. 

166 Saule T. Onmrova, 7"he Quiet ~g/etamorphosis: ttow Derivatives (?hanged the 

"Business of Banking", 63 U. MIAMI L. REV. 1041 (2009). 
167 See 60 Fed. Reg. 20186 (Apr. 25, 1995) (pronmlgating the "combined balance 

discounf’ sale harbor which permitted the tying of nontraditional bank products); 

Chang, supra note 15. 
16s See Onnig H. Dombalagian. The Expressive Synergies of the Volcker Rule, 54 

B.C.L. REV. 456, 515-18 (2013) (detailing regulation of proprietary trading prior 

to the Volcker Rule). 
169 See Federal Reserve System, Order Approving Formation of a Bank Holding 

Company and Notice to Engage in Nonbanking Activities, Sept. 23, 1998 
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banks and nonbank financial institutions such as underwriters, credit 
cards, and mutual funds were once again owning each other and 
competing on equal footing. 

This frenetic competition was widely blamed for the 2008 
financial crisis. Critics charged that heady competition by banks led 
to a race-to-the-bottom in lending--and once borrowers defaulted on 
poorly underwritten loans, the simultaneous positions that banks had 
taken in the secondary market on those very loans amplified 
losses.17° There were calls to reinstitute Glass-Steagall or some other 
bifurcation of commercial lending from riskier activities such as 
proprietary trading, private equity investments, and derivatives 
sales.171 And yet regulators approved some of the largest mergers in 
banking history. After the failure of Lehman Brothers in September 
2008, the investment bank Bear Steams and savings bank 
Washington Mutual were purchased by JPMorgan Chase, while the 
banking operations of Wachovia was sold to Citigroup and Wells 
Fargo. All were deals brokered by the Federal Resew-e; all likely 
would have run afoul of banking and antitrust restrictions just a few 
years earlier. Facing hostility for bending their own rules, lawmakers 
and regulators resorted to the defense of exigency. Again and again, 
the argument was invoked that normal competition and prudential 
concerns are trumped by a financial crisis. This argument stemmed 
from a contrarian line of thinking that Glass-Steagall’s repeal 
actually stabilized the financial industry,172 but over time it was 

(permitting Travelers Group’s acquisition of Citibank while retaining insurance 
underwriting and investment banking functions). 
17o See Testimony of Professor Michael Greenberger, Hearing Before the Financial 

Crisis Inquiry Commission Hearing Regarding The Role of Derivatives in the 
Financial Crisis (2010), available at 
http:iiwww.michaelgreenberger.comifilesiFCIC- 
Michael_Greenberger_Te stimony.pdf. 
171 E.g., Tom Braithwaite and Shahien Nasiripour, Ex-Citi chief IVeill urges bank 

break-up,      FINANCIAL      TIMES,      July      25,      2012, 
http://www.ft.com!intl/cms/s/O/fcaa9cg)-d65f-11 e 1-ba60- 
00144fcabdc0.html#axzz248heJSn3. 
172 ~,~ee Paul Saltzman et al., A Spirited Conversation Assessing the Risks and 

Benefits of Big Banks, 16 N.S. Banking Inst. 1, 7 (2012) (comments of John C. 
Dugan, Covington & Burling) ("[M]any of these stabilizing acquisitions [of 
troubled banks] and conversions [into bank holding companies] cotfld not have 
been accomplished if Glass-Sleagall were still in effect. Rather than causing the 
financial crisis, as some have asserted, the Glass-Stcagall Act repeal actually 
helped dampen its effects by allowing these combinations at: a vet), critical 
moment."). For additional theoretical support, see Fischcl et al., supra note 112, at 
320-21 (extrapolating from diversification in investing as a risk mitigator to argue 
for bank diversification beyond traditional banking activities). 
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refined to a more general position that competition must yield to 
,~ ¯ ¯ 173 stability m times oJ; cns~s. 

Throughout each of the above periods, there were spectacular 
bank failures and questionable mergers. If one can draw any 
conclusion at all on the causal connection between systemic 
soundness and competition, it is that antitrust routinely defers to how 
financial regulations have balanced these interests. The constant 
thread in the cycles of banking regulation is that bank regulators first 
lay the ground rules and then antitrust regulators operate within those 
p~rameters. 174 

2. Empirical evidence and the case for stable clearinghouses 

The academic literature is also inconclusive as to whether 
competition enhances or detracts from stability in the financial 
sector. In the benefits column are studies which show that 
competition weeds out inefficient banks, promotes bank monitoring 
and credit allocation, and increases sector specialization.175 In the 
detriments column are studies which link competition to erosion in 
capitalization (a variation of the destructive rate competition 
argument) and increase in risk-taking (an argument that often 
surfaced during the financial crisis).~% While the links between 
competition and stability may be unclear, some scholars have 
harmonized the disparate findings with these general thoughts: (i) 
competition may be more intense in some sectors and among certain 
banks than others (e.g., fiercer among the small circle of large banks 
than among the numerous regional banks); (ii) the benefits of 
competition may adhere more during normal times than financial 

173 See Ifteklmr Hasan & Matej Matin%, Should competition policy in banking be 

amended during crises? Lessons j?om the EU 14-16 (Apr. 17, 2013), available at 
http://papers.ssrn.com!so13/papers.cfin?abstract_id=2289748; Arthur E. Wilmarth, 
Jr., The Transformation of the [LS. Financial Services Industry, 1975-2000: 
Competition, Consolidation, and increased Risks, 2002 U. ILL. L. REV. 215, 309 
CThis nearly universal adoption of the TBTF policy reflects a general international 
consensns ttmt governments nmst protect depositors and other payments system 
creditors of their major banks in order to avoid the risk of a systemic economic 
crisis."). 
174 Outside of banking, securities regulations have also lrumped antitrust. See, e.g., 

Credit Suisse, 551 U.S. (collusive underwriting). Of course, this stala~tory 
deference is enshrined in antitrust law itself. See Shelanski, supra note 15. Seclion 
III.C inJ?a briefly considers the balance belween antilrust and regulation, but a full 
exploration is beyond the scope of tiffs Article. 
1~ See Hasan & Marin~, supra note 173, at 2-3 and citations therein. 
1~ See id at 3-4 and citations therein. 
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crisis; and (iii) competition may stre~Tn~then the banking system more 
in the long run than in the short run. 

These principles suggest that the relationship between 
competition and stability may be at its most inverse during times of 
crisis. That is, in a financial crisis, the sheer scale of mergers and 
bailouts confronted by regulators makes it likely that a vote for 
stability (via merger approval or government subsidy) is a vote 
against competition. After all, big banks are the TBTF institutions 
that tend to get bailed out; big banks also implicate higher levels of 
concentration and more antitrust concerns. For our purposes, the 
above three axioms lead to the following question: Which set of 
concerns should prevail in clearinghouse regulation--stability or 
competition? The answer hinges on a related question: In designing 
the clearinghouse system, are we building a regulatory framework 
for the worst of times, or simply one that hobbles along during 
normal times? 

The answer must be that clearinghouses are meant to 
withstand the worst of financial crises. In fact, that spirit pervades 
Dodd-Frank. Dodd-Frank touted clearinghouses as the panacea for 
most types of risk in the derivatives markets, and in mandating 
clearing in markets that previously had not even been served by 
exchanges, the law leaned heavily on clearinghouses to backstop 
losses (and thereby impede panics) during market upheaval. As 
explored in the prior Subsection, clearinghouses can diffuse the 
fallout from losses by systemically significant members in several 
ways. Losses are first mitigated by the margin of the out-of-the- 
money counterparty, then mutualized among clearing members by 
the guaranty fund, then further mitigated a capital call upon members 
and, if necessary, by access to the Discount Window.~% This ability 
to slow the velocity of damage from a major trading loss is the key 
advantage of clearinghouses--and also what drove the legislative 
effort to push trading onto the clearing grid. 

These are the same features that LCH.Clearnet brought to the 
table as Lehman Brothers was collapsing in 2008, when Lehman 
affiliates defaulted on $9 trillion in interest rate swaps.18° The 

177 [d. at: 5. Admittedly, the literature on competition versus stability "tracks the 

banking sector much more closely than anywhere else. And while clearinghouses 
are different than banks, the findings on competition’s effects on stability arc 
nevertheless illuminating. 
178 Levitin, supra note 106, at 462. 
179 ~’ee Lcvitin, supra note 106; Yadav, supra note 12; Kress, supra note 12. 
1~0 Allen, supra note 12, at 1089-90; Natasha de Terfin, Itow the 14Zor/d’s Largest 

Default Was Unraveled, FIN    NEWS, Oct:. 13, 2008, 
http://www.efinancialncws.com/story/2008-10-13/how-the-largest-default-was- 
tmravelled?ea9c8a2de0eell1045601ab04d673622; $9 7?illion Lehman 
Interest Rate Swap Default Successfully Resolved, LCH.CLEARNET (Oct. 8, 2008), 

http:iiwww.lchcleamet.comimedia_centreipress_releasesi2008-10-08.asp. 
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dominant clearinghouse for interest rate swaps, LCH.Clearnet 
utilized Lehman’s margins to cushion losses before auctioning off 
Lehman’s portfolio of positions.181 Ultimately, LCHClearnet was 
able to minimize the damage to Lehman’s counterparties and the 
broader interest rate swaps market, all without tapping the default 
fund.182 LCH.Clearnet even managed to return some of Lehman’s 
margin to the Lehman bankruptcy administrators. ~3 

Our postulate that large clearinghouses are in the best 
position to weather financial crises is borne out in the maneuvers of 
LCH.Clearnet to avoid the worst consequences of Lehman’s default. 
And yet, as one of the world’s largest clearinghouses, LCH.Clearnet 
owes its dominance to a spate of earlier combinations. The 
clearinghouse itself is the product of a 2003 merger between the 
storied London Clearing House and Clearnet, two European 
operations which specialized in commodities trades.~4 More 
recently, in 2012 the powerful London Stock Exchange (LSE) 
acquired a majority stake in LCH.Clearnet,~s and under this new 
ownership, the entity moved almost immediately to purchase 
International Derivatives Cleating Group (IDCG) from NASDAQ 
OMX, a small but significant player in the U.S.~6 These 
consolidations might have cleared antitrust review at each of these 
key junctures; however, they would have implicated serious 
anticompetitive concerns. LCH.Clearnet is a dominant player in the 
clearance and settlement of interest rate swaps, especially in Europe, 
where the LSE is a dominant and broadly diversified market 
maker.187 Their combination and then subsequent acquisition of 

181 Allen, supra note 12, at 1090. Lehman’s portfolio constituted about a quarter of 

all positions housed in L CH.Clearnet. 1821d" 

183 Id. 

184 LCH.Clearnet Group Limited, Report and Consolidated Financial Statements 3 

(2005), available at http://www.lchcleamet.comilmagesiRA%202005_tcm6- 
44284.pdf. Clearnet traces its lineage back to the long line of mergers in the 
French, Dmck and Belgian markets which produced Euronext. 
185 See London Stock h2x&ange Group PLC Revised Offer to Acquire J~Iajority 

Stake in LCH. Clearnet Group Limited, LONDON STOCK EXCHANGE (Mar. 7, 2013), 

http://www.londonstockexctmngegroup.com!group/prices-news/market- 
new s/market-news-detail, html %nnouncementId= 11510633. 
18~ Nandini Sukumar & Matthew Leising, LCH.C/earnet in Talks to Buy .~Vasdaq’s 

Rate    Clearinghouse,    BLOOMBERG    NEWS,    Apr.    24,    2012, 

http ://www.blomnberg.com/news/2012-04-24/lch-clearnet-in-discussion-to-bw- 
nasdaq-s-rate-clearinghouse.html. 
187 Lukas Becker et al., A Brave New g~orld, RISK MAGAZINE 3, Jan. 2014, 

available at 

http://www.lseg.com/sites/default/files/content/documents/RiskO 114LCHClearnet_ 

final 1.pdf (CME Group’s clearing volume for US dollar interest rate swaps 
accounts for only 67% of LCH.Clearnet’s roughly $2 trillion a day); William 
Mitting, Eurex launch intensifies OTC clearing battle, Futures & Options World, 
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IDCG could have been interpreted as an effort to twice leverage their 
dominance el sewhere into dominance in the United States. 

Regardless of why competition authorities blessed the 
LCH.Clearnet mergers, the proclivity of a dominant clearinghouse to 
engage in anticompetitive behavior need not be left to speculation. In 
2011, the European Commission opened an investigation into 
whether ICE Clear Europe, the dominant clearinghouse for credit 
default swaps (CDS) in Europe, might have excluded competitors 
from entering the CDS clearing and settlement market. 188 ICE Clear 
Europe had allegedly implemented a predatory pricing structure that 
locked in preferential fees and profit splits for nine large banks 
which constitute the largest CDS market makers in the world. 189 As a 
result of these arrangements, the banks would have been disinclined 
to clear their trades with competitors of ICE Clear Europe.Jg° 
Ultimatelv the investigation was suspended in 2012 for lack of 
evidence,fdl Yet the "openness" of open-access clearing mandated by 
Dodd-Frank remains one of the pivotal concerns for 
clearinghouses. 192 

As will be discussed in the next Subsection, denial of access 
to clearing is the cardinal antitrust offense that cannot be tolerated 
for clearinghouses. Yet other trespasses might be forgiven. Indeed, to 
the extent that clearinghouses need to engage in these behaviors to 
attain dominance in multiple clearing markets, regulators may look 
the other way. The precise degree of permissiveness, though, must be 
determined as early as possible. 

B. Natural Monot)oly 

The quandary that regulators face with clearinghouses is the 
conundrum of natural monopoly. To efficiently reduce counterparty 
credit risk, which had precipitated the financial crisis, large 
clearinghouses must be allowed to flourish. But how can they do so 
without suffocating competition? Or, more accurately, what 

June 1, 2012, http://www.fow.com/Article/3040174/AssetClasses/26536/Analysis- 
Eurex-launch-intensifies-OTC-clearing-battle.html; Company Overview, LONDON 
STOCK      EXCHANGE,      http://www.londonstockexchange.com/about-the- 
exchange/company-overview/compaw-overview.htm (last visiled Feb. 3, 2014). 
188 European Commission, supra note 16. 
189 

190 

191 FO0 Y~m Chee, EU regulators to suspend ICE, banks" CDS probe, REUTERS, 

Sept. 26, 2012, htlp://www.reuters.com/arlicle/2012/O9/26/us-eu-cds-ice- 
idUSBRE88P 1KY20120926. 
192 ~,~ee Commodity Futures Trading Commission & Securities & Exchange 

Commission, Public Roundtable on Governance and Conflicts of Interest in the 
Clearing and Listing of Swaps 144-45, Washington, DC, Aug. 20, 2010 [hereafter 
CFTC Roundtable]. 
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consequences cannot be tolerated in the establishment of naturally 
monopolistic clearinghouses? 

This Subsection examines two instances in which the 
anti competitive impulses of large clearinghouses cannot be tolerated: 
denial of access and leverage. Both are market failures of natural 
monopoly. 

1. The marketJi~ilure of natural monopoly 

In a natural monopoly, production by a single firm minimizes 
costs.193 Contrary to a well-functioning a market, competition does 
not lower prices, increase production, spur innovation, or otherwise 
benefit consumers. The average cost of production declines as more 
product is supplied, so it is more efficient to have one firm service 
the market rather than duplicate expenditures.194 Antitrust solutions 
to natural monopoly therefore permit single firm dominance but 
regulate the firm closely to ensure that price correlates appropriately 
to cost.195 Paradigmatic examples include air- and rail lines, 
electricity and natural gas generation and delivery, and 
telecommunications, where one or a very small number of producers 
are allowed to comer the entire market. 

Clearing and settlement in most trading markets reflects the 
same single-firm dominance.196 As explored above, the clearing 
market for each product is served almost entirely by one 
clearinghouse. Even in new markets characterized by an assortment 
of providers, the field of initial entrants is soon whittled down to a 
few large players. The larger a clearinghouse is, the more margin it 
can tap, thereby lowering trading costs for member firms and 
outcompeting other clearinghouses. 

Natural monopolies arise because the average cost of 
production declines with increasing supply.197 This might be 
attributed to very high fixed costs or to negligible costs of producing 

193 LAWRENCE A. SULLIVAN & WARREN" S. GRIMES, THE LAW OF ANTITRUST: AN 

INTEGRATED HANDBOOK 742 (2006). 
194 Shubha Ghosh. Decoding and Recoding Natural ~DIonopol.v, Deregulation, and 

intellectual Propert.~v, 2008 U. ILL. L. REV. 1125, 1138 (2008). See also SANFORD 

V. BERG & JOHN TSCHIRHART, NATURAL MONOPOLY REGULATION’: PRINCIPI~ES 

AND PRACTICE 21-24 (1988); DANIEL F. SPULBER, REOULATI()N AND MARKETS 3- 

5, 42-43 (1989). 
195 ~’ee NPULBER, supra note 194, at 33-34. 

196 TURING, supra note 5, at § 5.6(8) CCCPs have strong nalural monopoly 

characteristics .... Where only one CCP offers clearing for a particular product, 
all manet participants are obliged to use that CCP. Incu~nbents have an 
overwhelming advamage over newcomers owing to the cost of switching.") 
(internal quotations onfitted). 
197 Ghosh, supra note 194, at 1138-39. 
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an additional unit of product. 198 As more of the product is supplied to 
the market, average costs are driven down. Simultaneously, however, 
high fixed costs also increase the stakes, since competitors must 
capture nearly the entire market to recoup the initial investment or 
sunk costs. The risk of harm from destructive competition is simply 
too great, so regulators have traditionally permitted one firm to 
service the market--subj ect to intense oversight. 

These forces were behind the SEC’s decision to push the 
securities clearing industry toward one provider in the 1970s. The 
agency saw- that back office processing could be more efficient if 
centralized in one clearinghouse. Despite fears that NSCC, the 
progeny of the three largest exchanges in the country, would become 

, ¯ ¯ 199 a natural monopoly, the SEC granted NSCC s registration. That 
decision was subsequently challenged by a Philadelphia-based 
competitor who feared that the Wall Street-backed NSCC would 
limit the access of competitors of the three New York exchanges, as 
a mechanism for eroding the market share of other exchanges. In 
Bradford, the D.C. Circuit upheld the registration of NSCC. The 
court accepted the SEC’s policy rationale that competition concerns 
must yield to the necessity of a national clearing framework. 
Peppered by language to that effect, the opinion culled through the 
statutory language and legislative history of the 11975 Amendments 
to distinguish between a "national market" system (the exchanges) 
and a "national clearing" system (the clearinghouses).2°° Whereas the 
former included enhancement of competition in its objectives, the 
latter merely listed competition as one among several factors to 
which the SEC was to give "due regard," but not supreme 
consideration, in the achievement of centralizing the processing of 
securities trades.2°1 

Nearly three decades later, the same debate would surround 
the creation of derivatives clearinghouses. The legislative mandate 
for DCOs trumpeted stability and risk-mitigation above all other 
concerns. Nonetheless, Dodd-Frank also upheld competition as a key 
consideration.2°2 In debates over what the derivatives clearing system 
should look like, small derivatives sellers expressed fears that the 
dominant dealers would leverage their control over DCOs to shut out 

198 Id. 

199 Securities and Exchange Commission, in the ?~[at~er c~/The Application of the 

National Securities Clearing Corporation ~[br Registration as a Clearing Agency, 

Release No. 13163 (1977); Larry. E. Bergma~m, St. Assoc. Dir., Div. Market 

Regulation, Securities and Exchange Comm’n, Speech at the International 
Securities Settlement Conference (Feb. 10, 2004) (transcript a~ailable at 
http://www, sec.gov/news/speech!spch0210041cb.htm). 
~oo Bradford, 590 F.2d at 1095-96. 

:Ol Id. at nn. 12, 13, 33. 

~o2 See 7 U.S.C. § 7A-I(c)(2)(N). 
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competitors from the execution market.:°3 This might occur in two 
ways: DCOs could either charge lower fees to clear member trades, 
which then raises trading prices for nonmembers; or DCOs could 
raise the standards of membership so high as to preclude small 
players from joining. While guidelines are built into Dodd-Frank 
which prohibit anticompetitive practices, some of this cannot be 
avoided--particularly the use of membership standards to conceal 
anticompetitive behavior. Recognizing that DCOs must set 
benchmarks of stability for admission, Dodd-Frank has set the 
minimum capitalization requirement that DCOs can impose on 
members at no more than $50 million.:°4 This rule was likely 
proposed in response to LCH.Clearnet’s highly publicized minimum 
capitalization threshold of $1 trillion for membership.:°s 
Nonetheless, there are other ways in which competition can be 
gamed in the name of risk mitigation. 

Ultimately, as with NSCC, competition concerns are 
secondary to risk mitigation.:°6 Hence, in the battles over DCOs, the 
terms public utiliO, and natural monopoly have made their way back 
into the conversation.:°7 

203 See CFTC ROUNDT:~J3LE, supra note 192, at 19, 31. 

204 CFTC, Risk Management Requirements’ for DCOs, 

(discussing proposed 17 C.F.R. § 39.12(a)(2)(iii)). 
2o5 See TURING, supra note 5, at § 5.6(3). 

2o~ See CFTC Roundtable at 67: 

supra note 115, at 3701-02 

At the end of the day, the point about this is to reduce systemic 
risk to the system and give people access to better counterparty 
controls and have less credit risk. We hope in that process this is 
viewed as a utility, but, you know, competition should be -- 
wlfile it’s important should be secondaly to ensuring that the 
system does not become more ris~. (Conunents of Roger 
Liddell, CEO, LCH ClearNet Group) 

See also id. at 71: 

The reason fl~ere is a mandate for clearing in Dodd-Fra~fl¢ is "to 

make the financial system more stable, and I realize there are 

conflicts that have to be dealt with, but I have never heard the 
Dodd-Frank Act described as, you know, an act that was aimed 

at, you know, simply promoting competition among financial 

institutions. (Comments of Jonathan Short, ICE Trust) 

:o~ See id. at: 67 (comments of Roger Liddell); Singh, Making OTC Derivatives 

Safe, supra note 106, at 17-28; Levitin, supra note 106, at 445, n.75. Ill iS slightly 
inaccurate to mention public utility alongside natural monopoly. Public utilities are 
~nore aptly thought of as a solution to the market failures of natural monopoly. 
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2. Antitrust remedies for natural monopoly 

The traditional antitrust response to natural monopoly has 
been public utility regulation, where a producer is granted a 
monopoly in exchange for intimate regulation, typically of the rates 
charged to consumers.2°8 Applied to clearinghouses, such a 
framework would subject cost and fee structures to regulatory 
oversight, as well as public hearings if those structures change. 
Clearing and settlement rates would be evaluated periodically, to 
ensure that they are adjusted as cost fluctuates. The benefit of rate 
regulation is that end-users of financial products would not subj ect to 
inflated prices or price discrimination. NSCC, for example, has long 
maintained that it offers clearing services at cost;209 still, the cost 
structures of clearinghouses may not altogether be transparent or 
straightforward.21° Public hearings would confer the added benefit of 
shining light on an industry that is not well understood.211 
Meanwhile, rate regulation would ensure that cleating services are 
affordably priced, by preventing clearinghouses from di sguising high 
prices (and high profit margins) as costs of compliance with Dodd- 
Frank’s risk management requirements. If clearing prices are truly 
held at or very close to cost, then broad access to clearing services 
would be attained. 

Yet public utility treatment of clearinghouses is untenable. In 
general, public utilities are conferred the right to engage in practices 
that would otherwise be prosecuted as monopolization. As with other 
monopolies, a dominant clearinghouse has little incentive to devise 

2o~ See SPULBER, supra note 194, at 271-79. 

209 See Cryslal Bueno, ~4ore Transparency on Clearing Costs, DTCC CORPORATE 

NEWSLETTER, Aug. 2009, 
http:iiwww.dtcc.com/newsinewslettersidtcci2OOgiaugiclearing cost transparency. 

php. That contention has been challenged, however, by NASDAQ as it tried to 

establish a rival clearinghouse to NSCC’s "monopoly." NASDAQ’s venture never 

took off though, in part because NSCC instituted price reductions beforehand. See 

Nasdaq Drops Clearing Initiative, SECURITIES TECHNOLOGY MONITOR, Nov. 2, 

2009, http:/Avww.secufiliestechnologymonitor.com/issues/19_ 107/-24162-1.html. 
~10 See id. NSCC’s price reductions might smack of price predation, a claim wtfich 

the clearinghouse has encountered before. See Lelter from Charles Douglas Bethill, 

Thacher Proffitt & Wood, to Jonathan G. Katz, See’y, Securities and Exchange 

Commission       (Feb.        2,       2004)       (a~ailable       at 
http://www, sec.gov/rules/sro/nscc200321/srnscc200321-22.pdf). 
~11 Further complicating the cost issue is lhc fact that pricing for clearinghouses 

seems to be entwined with pricing in the execution market. On CFTC proposals for 

price transparency in trade execution, as well as efforts to derail those proposals, 

see Karen Brcttell, CFTC will enforce O"ade price tran,sparency Gensler, 

REUTERS NEWS, May 2, 2013, hltp://www.reuters.com/article/2012/05/02/gensler- 

derivatives-idUSL1ESG2BH320120502; Swap Execution Facili~ Clarification 

Act, H.R. 2586, ll2th Cong. (2012). 
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improvements to its processes.21: More specific to the clearing 
industry, it is very difficult for regulators to effectively monitor and 
set rates. Regulators simply do not have the expertise to gauge 
appropriate pricing, and for their part clearinghouses might evade 
rate regulation by increasing prices in another market controlled by 
an affiliate--for example, in settlement or market-making Hand in 
hand with the difficulty of rate regulation are the natural ebbs and 
flows to the scope of the utility’s monopoly power. Over time, for 
instance, a dominant player’s position might be eroded by 
technological advances which enable rivals to lower their prices and 
compete more effectively.213 If so, then the setting of rates by 
regulation might be counterproductive, coddling anachronistic 
enterprises so as to stifle beneficial competition. 

Over the last few decades, antitrust has become comfortable 
with a lighter regulatory touch. A slew of case law and academic 
commentary against the inefficiencies of public utility has resulted in 
the consensus that this regime is excessiveb,, cumbersome.214 For 
natural monopolies, the movement has been away from heavy- 
handed public utility regulation and toward a regime where 
regulators sit back and let competitors do most of the work, 
intervening only where the bottleneck inherent in a natural monopoly 
might be manipulated to stifle competition.215 One such regime is the 
essential facilities doctrine, a version of which already appears in 
Dodd-Frank. 

While disagreement persists over the vitality of the essential 
facilities doctrine,~16 courts and commentators agree as to its 

212 SULLIVAN’& GRIMES, supra note 193, at 742,747. 
213 The rise of ICE, for instance, is often attributed to the conglomerate’s embrace 

of technology. Interestingly, as an upstart in the early 2000s, it was ICE that 
accused NYMEX of monopolization. See New York Mercantile Exchange, Inc. v. 
InterContinental Exchange, Inc., 323 F. Supp. 2d 559 (2004). 
214 E.g., PROMOTING COMPETITION IN REGULATED MARKETS (Almarin Phillips ed., 

1975). 
:lS Joseph D. Kearney & Thomas W. Merrill, 7~e Great Tran@~rmation of 

Regulatedlndustries Law, 98 COLUM. L. REV. 1323, 1361 (1998). 
~1~ Compare United States v. Terminal R.R Ass’n of St. Louis, 224 U.S. 383,411- 

13 (1912) (seminal case on equal and nondiscriminato~ access, though the term 
essential.facilities was not used), Aspen Skiing Co. v. Aspen Highlands Skiing 

Corp., 472 U.S. 585, 611 (1985) (affirming verdict :for plaintiff but declining to 

address the essential facilities issue), and Otter Tail Power Co. v. United States, 
410 U.S. 366, 382 (1973) (finding that an eleclric power utility’s refusal to sell 

wholesale power or transmission services to a competing municipal utility 
constituted monopolization, though the term essential facilities was not used), with 
Verizon Commc’ns Inc. v. Law Offices of Curtis V. Trinko LLP, 540 U.S. 398, 
410-11 (2004) ("We have never recognized [the essential :facilities] doctrine, and 
we find no need either to recognize it or to repudiate it here"). See also Brett 
Frischmam~ & Spencer Weber Waller, Revitalizing Essential Facilities, 75 



SUBMISSION COPY 3/20/2014 12:00 

{PAGE } 

elements: (i) a monopolist controls an essential facility which (ii) a 
competitor is unable practically or reasonably to duplicate, and (iii) 

use of the facility is denied to a competitor even though (iv)2~Tt is 
feasible for the monopolist to provide access to the facility. If 
clearinghouses were treated as essential facilities, clearinghouses 
would have to grant open, nondiscriminator?- access to traders; where 
access is denied, either regulators or competitors would be able to 
bring actions if they could satisfy the elements above. 

To some extent, this framework--where regulators simply set 
the "background rules" for industry behavior and then allow 
competition among rival producers to provide "the protection 

,,218 .                      ¯ necessary for end-users --is already happening Dodd-Frank has 
mandated open-access rules for all clearinghouses.219 On the 
enforcement front, at least one derivatives dealer has claimed that 
large clearinghouse members comer the trading market by restricting 
access to clearing.22° Yet in neither the statutory hook nor the private 
action has the term essential .facility’ been used. Despite the 
controversy surrounding essential facilities in general antitrust 
circles, this framework can be useful in supplementing the regulation 
of clearinghouses by, among other things, giving shape to the open- 
access obligation and clarifying when rivals of clearinghouse 
members might be able to pursue a private right of action. 

Central to the appropriateness of borrowing from the essential 
facilities doctrine, of course, is whether clearinghouses are even an 
essential facility. The simple answer is yes--they are essential to 
trading in securities and derivatives. Gone are the days when 
clearinghouses were only tied to exchange-traded products; with 
Dodd-Frank’s universal clearing requirement, clearinghouses have 
become integral to the OTC derivatives market as well. Other than a 
few technical exceptions, no securities or derivatives trade can be 

1    . 1 221 completed without involving a c~eanngnouse. 
The more interesting takes on clearinghouse essentialness 

come by way of analogy. Clearinghouses are commonly referred to 

ANTITRUST L.J. l (2008); Glen O. Robinson, On Refusing to Deal with Rivals, 87 

CORNELL L. REV. 1177 (2002). 
217 MCI Commc’ns Corp. v. AT&T Co., 708 F.2d 1081, 1132-33 (Tth Cir. 1983) 

zig Keamey & Merrill, supra note 215, at 1161. 

219 ~ee 7 U.S.C. § 7A-1(c)(2)(C); CFTC, Risk ~Ianagement Requirements Jbr 

DCOs, supra note 115, at 3700-01. 
:zo See Complaint, MF Global, No. 1213-cv-5417 (N.D. Ill. 2013). 

~21 Dodd-Frank includes exceptions for some end-user as well as for hedging 

purposes. Of course, critics have charged that these exceptions are large enough to 

frustrate the spirit behind the law. See William F. Kroener III, Dodd-P)’ank 

Financial Reform and Its Impact on the Banking Industry, SS038 ALI-ABA 247 

(2010). 
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as the "plumbing" of the financial architecture.222 Where they are 
required, they play a fundamental part in ensuring the execution of 
trades. It might be mere coincidence that the clearing and settlement 
function is likened to plumbing, just as it is that Title VIII of Dodd- 
Frank coined the term "utility" to describe certain trade-processing 
entities such . ¯ . 223 . as c~earmgnouses. However, m these coincidences 
there is metaphor. Just as plumbing is a function essential to property 
ownership which works better when overseen by a public entity (e.g., 
hooked up to a city sewer line), clearing is an essential part &trading 
which works better if more types of trades are routed through one 
clearinghouse. The most apt analogy for a clearinghouse, then, is a 
behind-the-scenes infrastructure that supports trading. 

Infrastructures are well-suited for essential facilities 
treatment.224 Their primary value derives not from the immediate 
benefits of consumption but from the productive downstream use of 
the infrastructure.2:s As applied to clearinghouses, the argument is 
that collectively, the cleating infrastructure generates value for the 
financial markets by injecting stability into the trading of often 
volatile products. Clearinghouses buffer one set of counterparties 
from default by the other set, and clearinghouses also enable end 
users to hedge against risk. These are unquantifiable benefits best 
protected by open, nondiscriminatory access. 

If clearinghouses are an essential facility for trading, then 
what might denial of use of clearinghouses look like? 

A clearinghouse is comprised of members who must meet 
capitalization and other requirements and pay into a guaranty fund in 
order to clear trades. The most powerful clearinghouse members are 
large banks which tend to be the dominant market makers in OTC 

¯ ¯ 226 derivatives. Nonmembers can only clear trades by going through a 
member. Within this framework, denial of usage might occur if 
incumbent members set membership requirements so high as to bar 
smaller institutions from being able to join. Returning to our 
hypothetical of the mid-size Midwestern bank and the goliath New 
York bank, if both banks sell derivatives but only the big bank 
belongs to a clearinghouse, then with all else being equal, the 
regional bank will have a higher markup on its products because it 
would have to pay a clearinghouse member in order to clear trades. 

222 Ben S. Bernanke, Clearinghouses, Financial Stability, and Financial R@rm, 

remarks at Financial Markets Conference, Stone Mountain, Ga., Apr. 4, 2011, 

available                                                               at 

http://www.federalresel~e.gov/newsevents/speectgbernanke20110404a.htm. 
223 See 12 U.S.C. § 5462. 

~24 See Frischmann & Waller, supra note 216, at 11-18. 
~2~ 

Id. at 13. 
:26 Griffith, supra note 12, at 1190-1204; Yadav, supra note 12, at 425. 
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Lack of access to clearing and settlement threatens the 
viability of smaller sellers of derivatives. Now that clearing has been 
mandated for almost all trading, access to clearinghouses has become 
a primary concern. In both Europe and the U.S., suppression of 
competition in the market-making of credit default SWza2~s has 
allegedly come by way of denial of access to clearinghouses2 

C. Furore Questions 

Borrowing from antitrust to enhance clearinghouse regulation 
implicates several questions. This Article can only highlight a few of 
them for future exposition. 

First, what incentives are created for consumers of 
clearinghouses--end-users, hedgers, and even speculators in 
derivatives--if these intermediaries are treated as essential facilities? 
Competition depresses prices, which would be the expected outcome 
for open-access clearing.228 Yet foundational works on natural 
monopolies justified their regulation on the bases of sunk costs and 
public goods. That is, natural monopolies must provide highly useful 
services such as electricity that cannot be widely dispensed without 
government protection from competition.229 Whether clearing is a 
public good is far from settled, especially if the clearing grid makes 
it easier to transact in instruments (specifically, OTC derivatives) 
associated with financial crises. 

Second, even if the essential facilities approach is justifiable, 
what are the remedies for violation? If the concept of open, 
nondiscriminatory access is protean, the remedy of the essential 
facilities doctrine is even more so. In Terminal Railroad, the seminal 
case on essential facilities, the Supreme Court struggled with this 
very issue. Short of divestiture, what was the proper scope of a 
consent decree meant to address the acquisition by a dominant 
operator of railroad lines of the railroad terminals surrounding St. 

. 230    . ¯ ¯ 
Lores? " This question of remedies has vexed subsequent courts. 

227 See Complaint, MF Global Capilal LLC v. Bank of America Corp., No. 1:13- 

cv-5417 (N.D. Ill. 2013). Plaintiffs’ attorneys even state that clearing is "essential," 
though thcy do not use "essential facilities". Id. at para. 46. See European 
Commission, supra note 16. 
=s See Erik Gerding, Derivatives: Learning to love anti-competitive behavior?, 
The          Conglomerate          (Aug.          2,          2013), 
http ://www. the co nglo mera re. o rg/2013/08/derivative s -lea rning-to -love -anti- 
competitive-behavior.html. 
229 See SPULBER, supra note 194, at 4. 
23o Abbott B. Lipsky, Jr. & J. Gregou Sidak, Essential Facilities, 51 SWAN. L. REV. 

1187, 1195-96 (1999) ("Terminal Railroad is particularly notable [’or the remedial 
path that the Court specifically declined to take .... If the competitive 
independence of the various terminal companies and bridge owners could have 
been restored, it seems obvious that it would have been preferable from the 
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Third, what types of international coordination are necessary, 
to give force to domestic regulation? Given the global nature of 
today’s financial markets, financial intermediaries often have their 
pick of regulatory j uri sdicti ons.23 i To pre-empt regul atory arbitrage, 
the CFTC, SEC, and U.S. antitrust authorities must understand 
European approaches to naturalmonopoly." 232 

Finally, what is the proper balance between antitrust and 
clearinghouse regulations? Dodd-Frank contains a savings clause 
that expressly preserves antitrust enforcement.233 While in theory the 
savings clause permits the cohabitation of antitrust and regulation, in 
reality the force of such clauses has been muddled by Supreme Court 
d ¯ .~    234 ecls~ons. The next test of how antitrust laws apply to regulated 
industries might well come as a challenge to the dominance of 
clearinghouses. In anticipation of that development, clearinghouse 
scholars could take up that rebalance now. 

CONCLUSION 

Financial regulators have taken disparate approaches to the 
oversight of banks and clearinghouses. Even though these two 
intermediaries play vastly different roles and are characterized by 
different core traits, both have become systemically important due to 
their size and connectivity. Yet banks today are regulated under a 
rubric that reins in sophistication and tries to eradicate TBTF, while 
the gro~vth and assumption of risk is tolerated for clearinghouses 
without similar measures being taken to prevent TBTF. 

The paradox and ancillary, issues explored in this Article can 
be boiled down to two simple questions: why does the paradoxical 
regulation of banks and clearinghouses exist, and who benefits from 
it? 

The first question is straightforward. Regulators have 
prioritized mitigating certain risks over others--specifically, 
counterparty credit risk over systemic risk--in the trading markets. 

perspective of consumer welfare to have done so, rather than rely on a remedy that 
required the creation of a permanent mechanism for control o:f the combination’s 

tmdisputed monopoly power by continuous monitoring and adjustment of the rates, 

terms, and conditions of ownership and use."). 
231 See, e.g., BASEL COMMITTEE ON BANKING SUPERVISION, INTERNATIONAL 

CONVERGENCE OF CAPITAL MEASUREMENTS AND CAPITAL STANDARDS    219 

(2006),                            available                            at 
http://www.bis.org/publ/bcbs 128.pdf#page=233 &zoom=auto,0,501;    Enhanced 
Risk Management Standards fi)r Systemically Important Derivatives Clearing 

Organizations, 78 Fed. Reg. 158 at 49671. 
~32 On the possibility of treating European clearinghouses as essential :facilities, see 

TURING, supra note 5, at § 7.8. 
~33 See 12 U.S.C. § 5303. 
234 See supra note 17. 
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To effectively guaranty and efficiently net counterparty obligations, 
clearinghouses must be large and interconnected, and therefore 
systemically significant. 

As for the second question, the beneficiaries are the large 
banks which control clearinghouses. Because regulators have 
prioritized credit risk mitigation over antitrust considerations, they 
must also tolerate the anticompetitive effects of clearinghouses-- 
which, due to economies of scale, are natural monopolies. Yet if 
financial regulators incorporate antitrust principles, then it will be 
less likely that clearinghouses are used as an instrument of dealer 
leverage. 
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has current scholarship thoroughly considered the antitrust implications of large clearinghouses. By 
applying antitrust solutions for natural monopoly, the Article brings discourse on derivatives 
clearinghouses back into the fold of competition policy. 

Two recent developments illustrate the timeliness of this approach. Last year, MF Global, the 
derivatives brokerage headed up by ex-Senator and New Jersey Governor John Corzine, sued several 
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European clearinghouse might have excluded competitors from entering the CDS clearing market. 
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AGENDA 

Welcome. (Dr. Sam Pardue) 

NCAA Legislative Proposals. [Supplement No. 1] (All) 

a. Proposal 2013-17 and 2013-17-1 
b. Proposal 2013-19 
c. Proposal 2013-20 
d. Proposal 2013-31 -A and 2013-31-B 

3. Leadership Council Transfer Subcommittee [Supplement No. 2] (All) 

4. Other business. 

a. Institutional Performance Program webinar. 

5. Adjournment. 



Supplement No. 1 

2014 Legislative Teleconference 

NCAA PROPOSAL 
No. 2013-17- 
ATHLETICS 

PERSONNEL-- 

CONDUCT OF 

ATHLETICS 
PERSONNEL--FIRST 

AID, CPR AND AED 
CERTIFICATION 

Source: NCAA Division 
I Championships/Sports 
Management Cabinet 

(Committee on 
Competitive Safeguards 

and Medical Aspects of 
Sports) 

Effective Date: August 

1, 2014 

To specie that each head coach 
and any other coach (including a 
strength and conditioning coach) 
who is employed full-time by the 
institution shall maintain current 
certification in first aid, 
cardiopulmonary resuscitation 
(CPR) and automatic external 
defibrillator (AED) use. 

The NCAA Principle of Student-Athlete Well-Being 
states it is the responsibility of each member 
institution to protect the health of, and provide a 
safe environment for, each of its student-athletes. 
The cardiac sudden death rate in NCAA student- 
athletes is one in 40,000; however, three in every 
1,000 student-athletes may have an underlying heart 
condition. The typical emergency response time is 
eight to 10 minutes, and survival rates decrease 10 
percent every minute, iFirst aid, CPR, and AED 
training is paramount for rendering first response 
emergency care. This certification requirement is 
intended to provide initial care until more skilled 
responders arrive to an emergency situation and is 
not intended to replace appropriate medical care and 
coverage. Mandatory CPR certification of coaches 
for every practice, conditioning session, and event is 
the key preliminal~i step toward activating medical 
care response for student-athletes. The growth of 
practice opportunities that include year-round 
exposures and extensive out-of-season sessions has 
greatly increased the likelihood that coaches will be 
the first to respond to a collapsed student-athlete. 

ACC Position in December 2013 - 
Support (11-4; UL Supports) 

¯ Schools in Support: CU, DU, FSU, GT, 

UM, UNC, NCSU, UP, UVA, VT, WF 

Schools in Opposition: BC, MD, ND, SU 

Legislative Council: 
o iDefeated an amendment to specif~v that an 

institutional staff member with current 
certification must be present at a physical 
countable athletically related activity. 
° Defeated an amendment to establish a 14- 

day grace period for certification and 
require that an institutional staff member 
with current certification be present at a 

physical countable athletically related 

activity during the grace period. 

Most institutions question if the manual is 
the best place for this recommendation. 

Rccmiting Cabinet - Recommends 
Approval 



NCAA PROPOSAL 
No. 2013-17-1- 
PLAYING AND 

PRACTICE 

SEASONS--FIRST 

AID, CPR AND AED 
CERTIFICATION-- 

SPORTS-SAFETY 

CERTIFIED STAFF 
MEMBER PRESENCE 
DURING 

COUNTABLE 
PHYSICAL 

ACTIVITIES 

Source: Big East 
Conference 

Effective Date: August 

1, 2014 

To amend NCAA Proposal No. 

2013-17 to eliminate the 
requirement that each head 

coach and any other coach 
(including a strength and 

conditioning coach) who is 
employed fullAime by the 

institution shall maintain current 

certification in first aid, 
cardiopulmona~ resuscitation 

(CPR) and automatic external 

defibrillator (AED) use; further, 
to specify that an institutional 

staff member with current 

certification in first aid, CPR and 
AED use must be present any 

time a student-athlete 
participates in a physical 

countable athletically related 
activity. 

This amendment is designed to further student- 

athlete safety and well-being while fulfilling the 
intent of the original proposal (that a person 

certified in cardiopulmona~ resuscitation (CPR), 

First Aid and automatic external defibrillator AED 

use should be present at each physical countable 
athletically related activity). The legislation would 

not preclude an institution from requiring that each 

of its coaches maintain these certifications. The 
proposed amendment should also alleviate any 

confusion and inadvertent violations that may occur 

when a new coach is hired and participates in 
practice activities without a current certification. 

ACC Position in December 2013 - 
Initial Review 

Legislative Council: 
o Defeated a similar amendment during 
January 2014 meeting. 

Sponsor contends this is a less onerous 
approach to meet the same goal of ensuring 
appropriate medical coverage while student- 
athletes are engaged in physical activities. 



NCAA PROPOSAL 
No. 2013-19- 
PLAYING AND 

PRACTICE 

SEASONS-- 

FOOTBALL-- 
PRESEASON 

PRACTICE AFTER 

FIVE-DAY 
ACCLIMATIZATION 
PERIOD--THREE 

HOURS OF 
RECOVERY TIME 
BETWEEN ANY 

SESSIONS 

Source: NCAA Division 
I Championships/Sports 
Management Cabinet 
(Committee on 
Competitive Safeguards 
and Medical Aspects of 
Sports) 

Effective Date: 
Immediate 

In football, to require at least 

three continuous hours of 
recovery time for student- 

athletes between any sessions 

(e.g., practices, walk-throughs) 
occurring during the preseason 
practice period and after the 

five-day acclimatization period. 

The NCAA Principle of Student-Athlete Well-Being 

states it is the responsibility of each member 
institution to protect the health of, and provide a 

safe environment for, each of its student-athletes. 
Although deaths from football drills have been 

reduced, risk exists and is greatest throughout the 
preseason period, not just during the first five days. 

Research supports heat acclimatization extending 

over a 14-day period. Therefore, risk extends 
beyond the five days, with additive effects of the 

environment, physical activity and equipment 

playing a role. The three-hour recovery period is 
important to allow student-athletes to dissipate and 

reduce body heat, eat food for energy, rehydrate and 

to prepare the body, both mentally and physically, 
for the next session. The opinion of sports medicine 
and sports science research experts is that three 

hours generally provides adequate recovew time to 

achieve the goals of recove~~ between practice 
sessions. Reducing this recovery time increases risk 

of negative effects associated with inadequate 

recovery. Dehydration has been shown to influence 

player safety as well as decrease exercise 
performance. Participation in strenuous activities 

while incurring environmental stress with additional 

equipment and/or clothing has also been proven to 

increase the risk of Exertional Heat Illness (EHI) 
occurrence in football. 

ACC Position in December 2013 - 
Oppose (3-12; UL Supports) 

¯ Schools in Support: CU, VT, WF 

Schools in Opposition: BC, DU, FSU, 
GT, MD, UM, UNC, NCSU, ND, UP, SU, 
UVA 

Legislative Council: 

o Defeated an amendment to speci~ that 

meetings and film review may occur during 
recovery time. 

Most institutions that were opposed in 

December were in favor of the amendment 
that was defeated by Legislative Council. 

Football Issues Committee - Recommends 
Approval 



NCAA PROPOSAL 
No. 2013-20- 
CHAMPIONSHIPS 
AND POSTSEASON 
FOOTBALL-- 
ELIGIBILITY FOR 
CHAMPIONSHIPS-- 
STUDENT-ATHLETE 
ELIGIBILITY-- 
INELIGIBILITY FOR 
USE OF BANNED 
DRUGS--DURATION 
OF INELIGIBILITY-- 
STREET DRUGS 

Source: NCAA Division 
I 
ChampionshipsiCompeti 
tion Cabinet (Committee 
on Competitive 
Safeguards and Medical 
Aspects of Sports) 

Effective Date: August 
1, 2014; for tests 
occurring on or after 
August 1, 2014 

To specie- that a student-athlete 

who, as a result of a drug test 
administered by the NCAA, is 

found to have used a substance 
in the banned drug class "street 

drugs" (in accordance with the 
testing methods authorized by 

the Executive Committee) shall 
be charged with the loss of 
competition during a minimum 

of 50 percent of a season in all 
sports (at least the first 50 
percent of all contests or dates of 

competition in the season 

following the positive test). 

In December 2010, the NCAA Committee on 
Competitive Safeguards and Medical Aspects of 

Sports (CSMAS) held a special Marijuana Summit 

to examine aspects of the NCAA marijuana policy, 
including medical marijuana and the penalty for a 

positive drug test. The committee recommended a 
reduction in the penalty for a marijuana positive 

drug test, as marijuana is not a performance 
enhancer, and not considered "cheating" in the same 

way as performance enhancing drugs. In addition, 

with a lesser sanction, there is more of an 
opportunity for member institutions to intervene and 

assist their student-athletes to correct the behavior. 
Requiting a student-athlete to be withheld from 50 

percent of the next season of competition in all 

sports after testing positive for a street drug remains 
one of the most severe standards of any sports- 
governing body, and will continue to be perceived 

as a serious penalty. Reducing the sanction provides 
the student-athlete the opportunity to remain in the 

program and participate in campus intervention 

(e.g., education, counseling and/or treatment) to 
correct behavior and then return to competition. 

ACC Position in December 2013 - 
Oppose (4-11; UL Opposes) 

¯ Schools in Support: UM, UNC, ND, WF 

¯ Schools in Opposition: BC, CU, DU, 
FSU, GT, MD, NCSU, UP, SU, UVA, VT 

Most institutions are in opposition because 
of the message that is sent by decreasing 

penalty" 

ACC SAAC - Unammously Oppose 



NCAA PROPOSAL 
No. 2013-31-A-- 

AWARDS, BENEFITS 
AND EXPENSES-- 

MEALS INCIDENTAL 

TO PRACTICE 
ACTIVITIES AND 

NONCOMPETITIVE 

EVENTS AND 
SNACKS AT ANY 

TIME 

Source: NCAA Division 
I Legislative Council 

Effective Date: August 

1, 2014 

To specify that an institution 
may provide meals to student- 
athletes incidental to practice 
activities during the playing 
season and while a student- 
athlete is representing the 
institution in noncompetitive 
events (e.g., student-athlete 
advisor7 committee meeting, 
media appearances); further to 
specif~v that an institution may 
provide snacks to student- 
athletes at any time. 

This proposal permits an institution to provide 

meals to all student-athletes (scholarship and non- 
scholarship) at its discretion in conjunction with 

practice activities during the playing season and 

noncompetitive events, ha addition, the proposal will 

allow institutions to provide snacks to student- 
athletes at their discretion. Such measures will help 

ensure that all student-athletes’ nutritional needs are 
met incidental to practice and other activities. It is 
not permissible to provide cash in lieu of the 
incidental meals and discretionalT snacks. 

ACC Position in December 2013 - 
Support (10-3; UL Supports) 

¯ Schools in Support: BC, CU, DU, GT, 
MD, UM, NCSU, SU, UVA, VT 

¯ Schools in Opposition: FSU, UNC, WF 

¯ Schools Abstaining: ND, UP 

Points to Consider: 
. Meals may NOT be provided outside of 
the playing season. 
o Not intended to replace regular meals, 
which are covered by full grant-in-aid. 

UVA, UM, CU, NCSU prefer B over A 

ACC SAAC - Unanimously Support 



NCAA PROPOSAL 
No. 2013-31-B-- 

AWARDS, BENEFITS 
AND EXPENSES-- 

MEALS INCIDENTAL 

TO PARTICIPATION 
AND SNACKS AT 

ANY TIME 

Source: NCAA Division 
I Legislative Council 

Effective Date: August 
1, 2014 

To specie- that an institution 
may provide meals to student- 
athletes at any time as a benefit 
incidental to participation; 
further, to specie that an 
institution may provide snacks to 
student-athletes at any time. 

This proposal permits an institution to provide 

meals to all student-athletes (scholarship and non- 
scholarship) at any time as a benefit incidental to 

participation. In addition, the proposal will allow 

institutions to provide snacks to student-athletes at 

their discretion. Such measures will help ensure that 

all student-athletes’ nutritional needs are met 
incidental to practice and other activities. It is not 

permissible to provide cash in lieu of the incidental 

meals and discretional3~ snacks. 

ACC Position in December 2013 - 
Support (7-6; UL Supports) 

¯ Schools in Support: CU, DU, MD, UM, 

NCSU, SU, UVA 

¯ Schools in Opposition: BC, FSU, GT, 

UNC, VT, WF 

¯ Schools Abstaining: ND, UP 

Points to Consider: 
¯ Meals may be provided outside of the 

playing season at the institution’s discretion. 

o Not intended to replace regular meals, 

which are covered by full grant-in-aid. 

UVA, UM, CU, NCSU prefer B over A 

ACC SAAC - Unanimously Support 



Supplement No. 2 

2014 Legislative Teleconference 

VIA ELECTRONIC MAIL 

MEMORANDUM 

February 19, 2014 

TO: NCAA Division I Directors of Athletics. 

FROM: Amy Huchthausen, Commissioner, America East Conference. 
Chair, NCAA Division I Leadership Council Transfer Issues Subcommittee. 

SUBJECT: Undergraduate Transfer Recommendation - Please Provide Feedback To Your Conference 
Office By February 25. 

In recognition of the role the director of athletics serves in helping keep his or her institution informed of 
legislation-related issues, I am writing to make sure you axe a~vare of the NCAA Division I Leadership 
Council Transfer Issues Subcommittee’s recommendation related to undergraduate transfers, ~vhich was 
developed following a year-long examination of the issue. The recommendation, which was initially 
presented in concept to the NCAA Division I Leadership Council in October 2013 and reviewed in 
JaJauaxy 2014, is expected to be acted on during the Leadership Council’s April meeting. I ask you to 
please ~vork with your campus, including your baseball, men’s basketball, women’s basketball, football and 
men’s ice hockey coaches and your athletics compliance office to discuss the recommendation and share 
your institution’s position ~vith your conference office by Tuesday, February 25. 

During its Januaxy meeting, the Leadership Council asked tbr additional membership feedback on a 
recommendation from the subcommittee that would, if supported, change the way relief for undergraduate 
traJasfer waiver requests for student-athletes who are not eligible to use the one-time transfer exception is 
considered. The Division I Collegiate Commissioners Association Compliance Administrators (CCACA) 
is collecting feedback to share with the subcommittee and the Leadership Council and, on February" 17, the 
coaches associations for baseball, men’s basketball, women’s basketball, football and men’s ice hockey 
were provided a summary of the recommendation to share with their NCAA Division I coaches and were 
asked to encourage the coaches to talk with you and your compliance office to help develop your 
institution’s position on the recommendation. The CCACA is aware of this outreach effort, and your 
campus’s feedback will help ensure the CCACA is able to provide comprehensive feedback before the 
Leadership Council’s April meeting. 

To help prepare you for the conversation, here is a summary of the subcommittee’s recommendation for 
undergraduate transfer student-athletes: 

¯ Immediate eligibility no longer provided as relief for an5’ reason for undergraduate transfer 



student-athletes who are not eligible to use the one-time transfer exception. 
Instead, a one-year extension of the five-year clock may be granted to the student-athlete based on 
mitigating circumstances, providing the student-athlete needs a sixth year of eligibility to 
complete four seasons of competition. 
Mitigating circumstances would continue to be evaluated under the NCAA Division I Legislative 
Council Subcommittee for Legislative Reliet~s waiver policies and guidelines. 
This policy change would be effective immediately for tra_nsfer student-athletes who enroll during 
the 2014-15 academic year. 

For additional information about the recommendation, including the Leadership Council’s comment on the 
effective date, an excerpt from the report of the Leadership Council’s Janum)7 16 meeting is available 
here. 

During your campus’s conversation, please discuss whether you support the current approach, which 
provides student-athletes an opportunity to receive a waiver that grants immediate eligibility, or support 
the subcommittee’s recommendation, which would not permit a waiver to grant immediate eligibility but 
would permit a waiver allowing a sixth year of eligibility to complete four seasons of competition. 

Thank you for your engagement in this important issue. If you have questions about any of this 

reformation, please contact Kris Richardson (krichardson@ncaa.org), one of the subcommittee’s staff 

liaisons. 

cc: Division I Collegiate Commissioners Association Compliance Administrators. 

AH:br 



EXCERPT FROM THE REPORT OF THE 
NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

DIVISION I LEADERSHIP COUNCIL 
JANUARY 16, 2014, MEETING 

Report from the NCAA Division I Leadership Council Transfer Issues Subcommittee. The 
Council considered two recommendations from the Leadership Council Transfer Issues 
Subcommittee regarding options for relief for transfer waiver requests for student-athletes who are 
not eligible to use the one-time transfer exception. The Transfer Issues Subcommittee recommended 
that the NCAA Division I Leadership Council for~vard the following recommendations to the NCAA 
Division I Board of Directors for approval: 

Undergraduate Student-Athlete Transfer Waiver Requests. That NCAA Division I 
Legislative Council Subcommittee on Legislative Relief (SLR) policies be amended to 
specify that immediate eligibility no longer be provided as relief for any reason for student- 
athletes who are not eligible to use the one-time transfer exception. Instead, the SLR would 
be granted limited authority from the NCAA Division I Student-Athlete Reinstatement 
Committee (SAR), as amended in its policies, to grant a one-year extension of the five-year 
clock for mitigating circumstances. Any mitigation would continue to be evaluated under 
SLR waiver policies and guidelines. This policy change would be effective immediately for 
transfer student-athletes who enroll during the 2014-15 academic year. 

LEADERSHIP COUNCIL ACTION: The Council’s vote to approve the 
recommendation failed. (For 12, Against 13, Abstain 1 - Six not voting.) 

The Council expressed support for the subcommittee’s position regarding undergraduate 
transfer waivers; however, due to the timing of the Council’s receipt of the recommendation, 
it requested additional membership feedback prior to the April Leadership Council meeting. 
The Council asked that the recommendation be placed on the agenda for the April 2014 
Leadership Council meeting as an action item to be effective for those undergraduate transfer 
students who enroll during the 2015-16 academic year. 

Graduate Student Transfer Waiver Requests. That SLR policies be amended to specify 
that immediate eligibility no longer be provided as waiver relief for any reason in 
circumstances in which NCAA Bylaw 14.1.8.1 (One-Time Transfer Exception for Graduate 
Students) is not satisfied. Instead, the SLR would be granted limited authority from SAR, as 
amended in its policies, to grant a one-year extension of the five-year clock as relief for 
mitigating circumstances. Any mitigation would continue to be evaluated under SLR waiver 
policies and guidelines. Graduate students in these sports who transfer may continue to apply 
the provisions of Bylaw 14.1.8.1 (One-Time Transfer Exception for Graduate Students) and 
be immediately eligible upon transfer if the legislated conditions are satisfied. 

The Leadership Council agreed that the issue of graduate student transfers requires a broader 
membership review of the applicable legislation and should be considered by the appropriate 
body in the new Division I governance structure. 
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To: 

Subject: 

Briana Ha~on <bhaymon@nacdonline.org> 

Thursday, March 27, 2014 1:27 PM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

Your Complimentary Copy of O ur 2013 -2014 Director Compensation Report 

Lissa, 

Our annual report on director compensation has just been released. You can download your complimentary NACD member copy ._h___e_£_e__. The compensation 

report is always one of our most popular publications, so I wanted to make sure you knew it was available. 

I also wanted to take a moment to introduce myself as your new Member Services Associate. My job is to ensure you are familiar with - and taking 

advantage of- all of your NACD member benefits. Please let me know if I can assist you in any way. 

A helpful hint: you will need your member login to download the report. If you have forgotten your username or password, you’ll be able to retrieve it from 

the Sign In page. Please let me know if you need any assistance. 

Sincerely, 

Briana 

~ria~a ~-~;W~c*r~ Member Services Associate 

2001 Pent, sylvania Avenue NW I Suite 500 I Washington DC 20006 

D~rect: 202- 735,-365Z 
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Dear Professor Broome, 

The Editors of the Cambridge Journal of Economics ~vould like to invite you to act as a reviewer for the journal As a part of this process an account has been created for you on Manuscript 
Central for which the details are included below-. We ~vould be interested in your opinion of a paper recently submitted to the journal and a separate email on this will follow shortly. 

Your USER ID for your account is as follows: 

SITE D]~L: http:/imc manuscriptcentral.com/cj e 
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particular area(s) of e×pertise. ~I]ais informatiun is nut made available to anyone and is on a secure server. However, it is extremely helpful in enabling the CJE editors tu make a guod match 
between referee and manuscript submission 

Thank you fur your participatiun. 

Yours sincerely, 

Jacqui Lagrue 
Managing Editor 
Cambridge Juumal of Economics 
cj e@econ, cam ac.uk 
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Dear Professor Broome, 

Manuscript ID CJE-2014-005 entitled "The influence of the economic approaches to regulation on banking regulations: 
A short history of banking regulations" has been submitted to the Cambridge Journal of Economics 

The editors of the journal have suggested you as a referee :[’or this paper, and would very much welcome your opinion (The abstract appears at the end of this message and a PDF of the 
paper is attached) 

I would be gratefal if you could let me know if you can do this, by clicking the appropriate link at the bottom of the page. Please note that the usual period allowed is 30 days but ! have some 
flexibility to extend this slightly if helpful. 

If you are unable to review at this time, I would much appreciate your recommending another expert reviewer by replying to this email. 

If you agree to review this paper you will be emailed instructions on how to access Manuscript Central, our online manuscript submission and review system You will then have access to 
the manuscript and instructions in your Referee Centre. 

Yours sincerely, 

Jacqui Lagrue 
Managing Editor 

Cambridge Join-hal of Economics 
Managing Editor: Jacqui Lagrue 

cj e@econ, cam. ac.uk 
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MANUSCRIPT DETAILS 

TITLE: The irNuence of the economic approaches to regulation on banking regulations: 
A short history of banking regulations 

AB STRACT: Trois article highlights the theoretical foundations of the regulations at work in the baaking sector and questions their liability in the onset of the 2007-2008 financial crisis. 
Drawing a parallel between the main changes in banking regulations since the 1960’s on the one hand and the evolutions of the economic analyses of regulation over the same period on the 
other hand, it shows that the shift from the public interest theory of regulation that prevailed until the late 1960s toward the private interest theory of regulation accounts for the substitution 
of macro-prudential regulations for micro-prudential ones and explains a paradigmatic change in the conception of the regulatory instrttments of the banking authorities. It also shows that, 
albeit the outcome of a bunch of various factors, the 2007-2008 crisis can be explained as a consequence of the econotnic analysis of banking regulations having supported micro-prudential 
regulations that have failed to take the global features and impact of banking activities and have proved ur~able to recommend efficient solutions in a crisis context. 
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ABSTraCT 

This article highlights the theoretical foundmions of the regulations at work in the banking 

sector and questions their liabilib in the onset of the 2007-2008 financial crisis. Drawing a 

parallel between the main changes in banking regulations since the 1960’s on the one hand 

and the evolutions of the economic analyses of regulation over the same period on the other 

hand, it shows that the shift from the public interest theory of regulation that prevailed until 

the late 1960s toward the private interest theory of regulation accounts for the substitution of 

macro-prudential regulations for micro-prudential ones and explains a paradigmatic change in 

the conception of the regulatory instruments of the banking authorities. It also shows that, 

albeit the outcome of a bunch of various factors, the 2007-2008 crisis can be explained as a 

consequence of the economic analysis of banking regulations having supported micro- 

prudential regulations that have failed to take the global features and impact of banking 

activities and have proved unable to recomlnend efficient solutions in a crisis context. 

Keywords: banking regulations, ~p~bliciiiiinterest theory of regulation, private interest theory of 

JEL (;odes: B26, G28, K23 
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Banking regulations have been m the core of political and economic debates since the 

outbreak of the current crisis. Consistent ruth the line initially defined by the Basel I 

Agreement, most of them dismiss all macro-prudential concerns and almost exclusively adopt 

a micro-prudential logic that has proved inefficient - or insufficient - to ensure financial 

stability in the recent years. 

The purpose of the article is therefore to understand how the theoretical background 

underlying the micro-prudential orientation of banking regulmions impacted on regulatory 

practices and how - at least partly - it may help understand the outbreak of the 2007-2008 

financial crisis. The article discusses the body of theoretical and empirical knowledge framing 

the analysis of banking regulations and guiding them in most developed countries over the 

last decades, drawing a parallel between the main changes having occurred in banking 

regulations since the 1960 s on the one hand and the evolutions of the economic analyses of 

regulation over the g~m~ period on the other hand. lit thus argues that the economic theories of 

regulation have contributed in a maior way to the shaping of banking regulatory policies since 

the 1960’s and claims that th~ main evolutions in the field would never have occurred if 

academic micro-economists had n0t supported them through their research massively. In 

particular, we highlight the shift m thinking that takes place in the 1970’s and the 

explanations through which deregulatory evolutions are justified at that time. On this basis, 

we argue that the analytical shift fro~ the public interest theory of regulation that prevailed 

until the late 1960s toward the prii~atO interest theory of regulation accounts for the 

substitution of macro-prudential regulati6ns fog micro-prudential ones, leading to a change in 

the conception of the duties of banking authorities and their instruments. We then claim that, 

albeit the outcome of a bunch of various factors, ~he 2007-2008 crises can also be explained 

as a consequence of the economic analysis of ban~i~g regulations having supported micro- 

prudential regulations mad self-regulation that ha?e failed to take into account the global 

features and impact of banking activities and have therefore proved unable to recommend 

efficient solutions in a crisis context. 

The article is organized as follows. First, we study how the shift from the public 

interest theory of regulation inspired by welfare economics toward the private interest theory 

of regulation in the 1960’s and 1970’s impacted on banking regUlations and provided an 

intellectual basis for the deregulation of the banking industry. Second, we show how the 

development of the economics of information and the new importance devoted to the notions 

of asymmetric information and incentives leads to a new paradigm in the economic analyses 

of regulation in the 1980’s, therefore impacting on the re-regulation process at work in the 

banking industry. Third, we suggest that the current debates on banking regulations following 

the 2007-2008 financial turmoil may be interpreted to some extent as a revival of the public 

interest regulation in the field of banking regulation. 

2 
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1. From the public to the private interest theory of regulation 

The evolution of banking regulations closely parallels the evolution of the economic 

analysis of regulation. Until the 1960s, the analysis of banking regulations that mostly 

prevails among academics and regulatory authorities insists on the public interest motive 

underlying regulations (1.1). From the late 1960s on, that view is challenged (1.2) and 

replaced by the private interest view of regulation as a new regulato~ paradigm (1.3), leading 

to major changes in the banking indust~, in the 1970’s and 1980’s (1.4). 

l. 1. The public interest approach to banking regulations 

In the USA, ~he public interest view of regulation is predominant from the 1930s and 

Roosevelt’s New Deal until the late 1960’s. During the 1930s and the 1940s, academics and 

administrative law writers involved with the New Deal elaborate on the idea of public interest 

as a rationale for administrative ~egulation of the economy and influence the conception of the 

state’s role in realizing the publi~ ~n~erest. (Mitnick, 1980; Hantke-Domas, 2003). Among 
economists, the view of public in~e~es~ ~egulation is strongly connected to welfare economics. 

It holds that regulations provide co~ective measures against various market failures, 

including natural monopolies and increasing returns of scale, under-provision of collective 

goods, and externalities. From that perspective, governmental regulations are seen as 

promoting public interest and increasing Social welfare Accordingly, regulatory authorities 

are assumed to be concerned with efficiency only. In that view, they are immune from the 

pressure of private interest groups, they do not p~s~e any private agenda and redistributive 

issues are left outside the scope of regulation, a~ an exclusive matter for politicians. In 

addition, regulators are assumed to be rational and perfectly informed, so that their decisions 

are affected neither by informational or computational Ii~tations. In other words, infallible, 

omniscient, welfare-maximizing regulator authorities are ihterested in public interest only. 

Such optimistic view of regulation motivates govemmemal intervention in a wide set 

or areas after the New Deal and V~q~qI. Similar public interest rationales are thus given to 

account for a bunch of governmental regulations in a wide array ef industries, including 

public utilities, transportation, energy (Winston, 1993)... In the banking sector, from the 

1930s to the 1970s, regulation focuses on a mix of market structures regulations, restrictions 

on banking group structures, asset allocation rules, and interest rates ceilings. Issued after the 

Great Depression, such instruments are straightforward to rationalize on public interest 

grounds, as they intend to deal with various kinds of market failures. Thus, they do not only 

provide a response against the occurrence and severity of the negative externalities arising 

from major banking crisis. But they also aim at ensuring investor and consumer protection 

and at providing the socially optimal amount of collective goods, including macroeconomic 

stability and a sound banking system. By reducing the bank’s risk taking propensity, they also 

reinforce the bank’s robustness and, thereby, drastically reduce the probability of failure 

associated with excessive risk bearing. In addition, such statutory protections also intend to 

solve market inefficiencies and welfare losses arising from imperfect competition in the 

3 
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banking industu. From that perspective, then, regulatory authorities quali~" as the agents able 

to cure market failures and to bring back the market to a competitive equilibrium or to a 

second best solution. This view of the government as an agent with the right incentives, 

capacities, and the amount of information to directly oversee and regulate banks is 

predominant in the USA and in other countries as well. 

1.2. The critique of banking regulations 

These rules and regulations work until the 1970’s. However, in the late 1960’s, a 

critique of the public interest theou of regulation starts developing, pointing out the poor 

economic performanc~ 0~ most regulated markets and the difficulty to understand some 

regulations from a welfa~e:maximizing point of view. 

The critique leav~ nS field of governmental regulation unscathed. However criticism 

is especially sharp in the banking sector, making obvious that the existing regulations 

affecting the structure of the banking industl)." and the conduct of banks prevent financial 

intermediaries from functioning at their full capacity and, thereby, yield inefficiencies and 

welfare losses. Thus, as early as in*he mid-1960’s, some authors call for alternative 

regulation, pointing out that "many ~t~e controls imposed on banking fail to achieve their 

purposes, impose costs that appear to exceed the benefits or create the problem that the?, are 

said to eliminate. It would seem desirable~ {herefore, to eliminate many of the existing 

controls and to replace them with a new setof institutional arrangements" (Meltzer, 1967, p. 

499). At the same time, regulations are alleged to ~tigme bank competition and to guarantee 

high bank’s profitability artificiallv. According to this x~iew, entry restrictions protect banks 

from competition, portfolio restrictions hinder diversification, deposit insurance systems 

exacerbate moral hazard problems, and geographic regtriefions prevent expansion within a 
count~ or across national borders. In many countries, th~i ~0mlnentators associate banking 

regulation with the well-known "financial repression" (Mc~nn0~ ; 1973), as the two sides of 

a same coin, as the policies causing financial repression include administered interest rates, 

high bank reserve requirements, capital controls, restrictions on marke~ entl7 into the financial 

sector, credit ceilings or restrictions on direction of credit alloeati0n, and government 

ownership or domination of banks. From that standpoint, modernizing bank regulation is 

therefore seen as requiring the adaptation of "traditional banking regulation" that appears 

"outmoded" (Kreps, 1966, p. 671). In particular, "[A] newer and nontraditional purpose - 

preserving banking competition - is now also assigned to banking regulation, but this function 

has emerged only within the last decade" (Ibid., p. 648); hence, the "streamlining" of 

traditional regulations "to conform to modem banking and economic conditions will act 

powerfully to improve banking competition" (Ibid. p. 671). 

Increased competition in the banking sector is not only advocated by academics, but 

voices within the banking community also call for more competition. Thus, the critique of 

banking regulations is granted financial support by the American Bankers Association 

awarding a grant of $210.000 spread over three years to the National Bureau of iEconomic 
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Research "to underwrite an investigation into the effect of banking market structure on bank 

performance". Indeed, "[L]egislation to change banking almost alwa~vs affects the balance in 

banking market, and yet we now know ve~ little about such changes and the effect they have 

on interest rates, credit availability, loan repayments and other vital matters of public 

concern" (Davis, 1966, p. 644). Along the same line, Davis, President of the American 

Bankers Association, also claims that "[I]t is clear that full and unfettered competition would 

not be suitable for the banking indust~, and neither state legislatures nor the federal 

government have moved this position. Nevertheless, the frequent suggestion that more 

competition is needed should make everyone think once again about the industry and the 

direction in which it is moving." (1966, p. 644). Indeed, he adds, "[Blank regulation - like 

banking itself - is in the process of change. It has achieved its basic objective-to help guard 

the public against bank failures - as the record for the past third of a centu~ illustrates. In the 

future the major problem will be to assure that regulation neither holds back nor over- 

stimulates the necessa~ g~owth of banking to meet the ever changing requirements of a 

dynamic economic system" (Ibid., p. 647). 

Eventually, at the end of the 1960’s, a consensus seems to emerge according to which 

the public-interest approach to ~egu!at!on fails to account for the negative effects of most 
regulatory provisions in the banki~g indust~7. Challenging the public interest theory of 

regulation in the banking industry p~a~es of a larger movement that helps deregulation to 

become a respectable idea (Joskow and N6~l, 1981; Hagg, 1997; McGari~, 1996). Several 

factors can be identified in that viewl On the one hand, the critique of governmental 

regulation takes place within a larger controversy over the role of the state in the economy, as 

a response to the peculiar political and macroeconomi~ conditions of the late 1960s and 1970s 

(Backhouse, 2005). The promotion of new ideas and intellectual values favorable to free 

markets and the changes of the attitude of scholars ~oward governmental intervention in 

university economic departments, law schools, and think tanks frame an intellectual 

environment encouraging a critical approach to regulatio~ Thus, the Chicago school of 

economics strongly contributes to establishing a persuasi~,’e intellectual foundation for 

deregulation, including the works of Coase (1960) and Dem~el~ (1968). Accordingly, a 

growing number of economists start to devote attention to the issue 0oskow and Rose, 1989), 

as the importance of regulation in most sectors of the US economy m~de it "impossible to 

study any important industrial market in the U.S. economy without taking account of the 

effects of the many restrictions on the behavior of economic agents that have been established 

and are administered by one or more regulato~ agencies" (Joskow and Noll, 1981). The 

development of statistical techniques and powerful computers then provide researchers with 

the capacity to systematically test the impact of regulato~ policies on various industries. This 

enables them to highlight the poor performance of regulated markets as compared to what 

could have been expected (Noll, 1988). Thus, Stigler and iFriedland’s pioneering study on 

electricity rates regulation finds out that electricity rates are not lower in states where they are 

regulated and conclude that regulation may therefore not always pursue the best interests of 

consumers (Stigler and Friedland, 1962). Several subsequent works also produce various 

studies demonstrating the benefits of deregulation. For instance, Averch and Johnson (1962) 

demonstrate that cost-of-service regulation brings the regulated firm to distort its input 
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choices and to overcapitalization, while Meyer et aL (1959) and Caves (1962) find thin 

regulation creates rather than eliminates inefficiencies. In the field of banking regulations, 

"[A]nalysis and the recent accumulation of evidence on bank behavior both suggest that 

present controls on entry, branching, and merger have costs that exceed their benefits" 

(Meltzer, 1967, p. 500). Eventually, in the words of Joskow and Noll (1981, p. 1), "(a)lthough 

technically unsophisticated by contemporary standards, the classic works by Averch and 

Johnson (1962), Caves (1962), Meyer et a!. (1959), and Stigler and Friedland (1962) 

represent a watershed in the study of economic regulation by administrative agencies". Along 

the same line, several economists taking jobs with federal agencies also produce various 

studies demonstrating the benefits of deregulation and calling the public interest theory of 

regulation into question. Furthermore, at the institutional level, the Journal of Law and 

Economics is launched at the University of Chicago, as a cutting edge for the critique of 

governmental regulation From its first issue on October, 1958, it makes a point to highlight 
the ubiquity of inefficient ~egulations in all economic activities (Coase, 1993; Priest, 1993). 

On the other handl the market efficiency theory emerges as a prominent financial 

market theory in the mid 1960’s, explicitly favoring the idea of deregulation in the field of 

finance and banking industries~ Developed by Eugene Fama at Chicago University~, it 

concludes that stock prices movements are unpredictable and follow a random walk. The 

comerstone of the efficient market hypolhesis is that market prices instantaneously and fully 

reflect all relevant available informati0n, $6! if the statement is true, it means that the market 

price of securities always equals their fundamental value or, if market and fundamental prices 

are not equal, that their difference is sufficiently small to prevent any agent from exploiting it 

profitably, given transaction costs. The efficiency market theory thus assun~es that investors 

are rational in the sense that they currently follow tt)0 flow of information, which is relevant 

to the pricing of the securities they hold. It also implies that they currently adjust the 

composition of their po~afolios, as soon as new rel~?ant information is disclosed. More 

precisely, Fama (1970) develops three versions of the ~fficiency market hypothesis. 

According to the weak form of efficiency, current security p~ices instantaneously and fully 

integrate all information contained in the past prices. According to the semi strong form, 

market prices instantaneously and fully reflect all publicly a~ailable information about 

securities market, meaning that they are immediately incorporated in market prices, once 

news becomes public. According to the strong form, current securities prices immediately and 

completely reflect all known information, including privately available inside information. In 

all forms, thus, the efficiency of the market pleads toward deregulation. Hence, despite wide 

empirical evidence challenging the efficient market hypothesis (Shiller, 1981; DeBondt and 

Thaler, 1985) and the correlative theoretical developments of behavioral theory focusing on 

agents’ cognitive and behavioural biases (Kahneman and Tversky, 1974), the efficiency 

market theory soon becomes a doctrine - or even a dogma- justi~ing financial deregulation 

and over-reliance on market discipline. Even sharp internal criticism such as expressed in the 

well-known Grossman-Stiglitz paradox2 does not minor the political influence of the efficient 

market hypothesis on the deregulation process (Grossman and Stiglitz, 1980). 
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1.3. The private interest approach to banking regulations 

By the end of the 1960’s and the beginning of the 1970’s, the critique of regulation is 

taken over by scholars starting to theorize about a new theory of regulation. Their standpoint, 

known as the private interest view of regulation, is much more pessimistic about the positive 

effects of regulatory intervention than the public interest approach. Indeed, they focus on both 

the inefficiencies and distributional effects that derive from governmental regulation, as the 

outcolne of the influence and pressure exerted by special interest groups on regulatory 

authorities. The idea is thus to identify those groups that take benefit from regulations, at the 

expense of other groups, such as consumers or foreign producers. 

A fundamental assumption is that regulatory authorities are no longer expected to 

maximize social welfare!but are rather self-interested. In a first set of analyses, politicians are 

interested in their Ol~cdon or reelection, meaning that they trade support in the political 

market (under the form of ~otes or funding of campaign spending) against political favors to 

supporting groups (such as favorable policies). The regulatory process is thus depicted as a 

competitive process among pressure groups investing resources in political lobbying to obtain 

favorable regulations from the regulatory authorities. Small-size, well-organized groups are 

seen as more able to obtain {~n~s ~hrough favorable regulation, as they can organize 

themselves less expensively than large~ ~oups (Stigler, 1971, 1974; Peltzman, 1976; Becker 

1983, building upon previous works by DOwns. 1957, and Olson, 1965). On the one hand. 

they can more easily overcome free~fidi~g behaviors of their members because their 

transaction costs are lower and their preferen~OS are more homogeneous than in larger groups. 

On the other hand, the benefits they derive from favorable regulation are more concentrated 

on a small number of members than the gains fo{ la{ger groups. Hence, they are more induced 

to organize than larger groups who more often lo~e from regulation because the burden of 

regulation per member is too slight to justify organi~atien. In a second set of analyses, 

bureaucrats issuing regulations are interested in better wages and careers in the private sector. 

Accordingly, they are captured by those very groups that they are in charge of regulating and .... 

agree to issue favorable regulations against the promise of future ~obs. career opportunities, 

and high salaries in the regulated industry (Stigler, 1971). In the end, the intertwining of 

regulatory authorities and regulated industries aggravates distrust ifi gO~emmental regulations 

and fuel the belief that, over time, regulation will come to serve the interests of the industry 

involveds. 

In the banking industry, thus, most regulations can be seen as serving the private 

interests of banks and organizing the distribution of rents between them (Mahoney, 2001; 

Peltzman et al., 1989, p. 33sq). Indeed, most regulations in the US - including the regulation 

of deposit rates, state restrictions on branching, and the regulation of bank entry." - were 

initially enacted in the wake of the widespread bank failures of the 1930’s. Following up the 

special interest group theory, several historical studies re-interpret existing regulations as 

serving the vested interests of commercial banks and S&L against external competitors, at the 

expense of consumers’ welfare, rather than driven by public imerest and social welfare 

(Benston, 1989; Kroszner and Rajan, 1994; Calomiris, 2000). Thus, "[T]he historic 1933 
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Banking Act was a classic logrolling compromise through which populist supporters of small, 

rural banks, like Rep. Henry Steagall, won federal deposit insurance in exchange for limiting 

the investment banking activities of commercial banks (a favorite hobby horse of the sincere 

but misguided Sen. Carter Glass). From the standpoint of the industry and the public, federal 

deposit insurance and limits on commercial banks was a ’lose-lose’ compromise. From the 

standpoint of Congress, it was the usual ’win-win’" (Calomiris, 2002, p. 16). In the same 

manner, the proximity between bankers and regulators is also pointed out by historians 

emphasizing "how close banking and the government had become by the Great Depression" 

(Schweikart, 1991, p. 641) and how some bankers were actually able to conduct their business 

without being affected by most banking regulations (Carosso, 1987; Chemow, 1990). Also 

consistent with the capture literature, other works establish the relevance of a "Stiglerian view 

on banking supervision’7 and the role of the private interest of the financial industry, under the 

form of a preference for a lax and low-cost supervisory system, as a maj or driving force 

influencing regulations in the sense of more laxiU (Heinemann and Schaler, 2004). 

Like many other stgdieS focusing on various activities and industries, the economic 

analyses of banking regulations therefore emphasize the special interests that underlie most 

regulations. Doing this, they thus ~eflect a broad professional consensus among economists 

about the inefficiency of most regulations and the need for pro-competitive reforms. 

1.4. The deregulation of the banking induSt~3, 

The development of the private interest theory and the growing distrust towards regulations 

that had been adopted since the 193 O’s go with a huge movement of deregulation affecting the 

banking industry. 

In the 1970’s, indeed, it becomes obvious that "[W]ith the advantage of hindsight and 

the results of a number of studies of the causes of the depression and the banking crisis 

completed over subsequent decades, one can conclude wiih some confidence that the 

diagnosis and cures adopted in the 1930s were, for the most part, inEorrect and inappropriate" 

(Kaufman et al., 1984, p. 790). Therefore, between the middle o£lhe 1970’s and the late 

1980’s, the modes of regulation inherited from the 1930’s are largely dismantled. They 

become dysfunctional because financial innovations, the liberalization of international capital 

flows, and the technical revolution in information and communication technologies 

facilitating the development of securities markets and international capital flows, and changes 

in the macroeconomic environment - the increase in the level and volatility of interest rates 

that begins in the late 1960s and the inflation of the 1970s - change the makeup of the 

industry and intensi~ competition in the financial sector, both internationally and within the 

industry between banks and non-banking intermediaries. The general freedom from 

regulatory constraint enabled by the development of an off-shore, unregulated, international 

euro- currency market and the associated advantageous interest-rate terms it offered to both 

depositors and borrowers drives drastic changes m the banking industry. Consequently an 

influx of branches and subsidiaries of US banks takes place into most West European 
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countries in the late 1960’s and early , 1970 s, while both US and European banks settle into 
London to participate in the euro-dollar market, which was centred there (Goodhart, 2011) In 

the US markets, changes also permit new entrants, including foreign banks, to compete more 

easily with U.S. banks4. 

Hence, economic, technical, and legal changes in and around the banking industry lead 

not only to altered positions toward the regulator?’ s’tatus quo mthin the financial and banking 

industry, but they also generate competitors to the status quo outside the industry. In that 

setting, regulations are perceived as constraining influence on banking and financial activities: 

what had once been a way supported by the banking indust~ to regulate market competition 

for its own benefit becomes a burden. In the 1960’s, banks then attempt to adapt to the new 

framework and environment and try to circmnvent regulatory constraints, resulting in "the 

now familiar ’regulatory dialectic’ in which the regulators responded by trying to plug every 

new leak in the dike of regulation as it opened up, only to find a new leak elsewhere" 

(Kaufman et al., 1984, pl 790). The regulator’s task then becomes "increasingly difficult" 

(Ibid., p. 790), so that, in t~e !970’s, regulation in the US appears "characterized by a policy 

of accommodating competition and expansion as far as current law permitted. Even so, 

regulation tended to lag developmentg in the financial markets, and much effort was spent 

simply in bringing regulation de jm-e imo alignment with the situation de facto" (Kaufman, 

1984, p. 790). 

In that setting, the new economic em’ironment therefore generates pressures from the 

main actors both within and outside the banking industry toward the removal of the existing 

regulations. Consistent ruth the private interest the0ry~ major regulatory changes in the US 

banking industry can thus be interpreted as the outc6me of the changes in positions and 

bargaining power of the main actors in the field. Indeed~fbank distress was an important spur 

to change, as it created local demands for new inflows of bank credit to replace failed or 

shrinking banks. That led to the relaxation of branching restrictions, first at the state level, 

then regionally and nationally" (1bid., p. 16, our emphasis).Furthermore, growing divergences 

between large and small banks over the regulation of large time deposits also account for the 
deregulation of deposit rates and other major reforms in the US (Pe!t~man et al., 1989). In 

particular, "interest group factors related to the relative strength Of potential wirmers (large 

banks and small fimas) and losers (small banks and the rival insurance firms) explain the 

timing of branching deregulation across [US] states" (Kroszner and Strahan, 1999, p. 1438), 

as "[T]he rationale for this change of heart was a mirror -image of the 1920’s. Large banks 

convinced politicians of the high private cost of restrictions, which inhibited the efficiency of 

their offering to the public" (Haldane, 2010, p.8). The ilnportant role played by institutional 

investors in regulatory changes can also be mentioned - for instance, in the USA, money 

market mutual funds were first invented in the 1970’s to circumvent Regulation Q which 

limited the interest paid on demand and savings deposits and so contributed to the removal of 

this regulation. Eventually, in the USA, "[B]ecause the banks’ new competitors were outside 

the purview of U.S. bank regulation, the regulators were faced with the choice of either 

overseeing the shrinkage of the U.S. banking industry or fostering its efficient transformation 

through deregulation. The Federal Reserve pl~,ed an important role in advancing 
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deregulation by relaxing barriers on bank activities (to the extent allowed by law) and 

advocating the need for more sweeping changes to preserve the competitive position of 

American banks" (Calomiris, 2002, p. 17). More generally, the relaxation of interest rate 

ceilings, the elimination of entry barriers, and the expansion of bank activities in most 

countries during the 1980’s and 1990’s appear to serve the vested interested of the main 

actors in the market, as deregulation enabled banks to engage in a much broader range of 

financial activities than they used by then. At a general level, thus, the intellectual and 

political environment seems to have supported deregulation. Indeed, "[A]lthough several 

signs of traditional capture were present -- notably a well-oiled revolving door between 

regulatory agencies and industry -- the argument for capture in the strict sense is weakened 

by a plausible alternative explanation: that agency officials were genuinely persuaded by the 

argument that free financial markets were good for the public" (Kwak, 2013, p.26). 

2. The re-regulation industry: another illustration of a private interest 

regulation? 

Over the same period, howe~ri an almost paradoxical movement toward re-regulation 

also takes place. In the 1970’s, new problems arising in the new economic and financial 

setting plead toward a re-regulation of the banking industl?." relying on new advances in the 

economics of regulation and new regulatory logics (2.1). Within that new setting, self- 

regulation and micro-prudential rules play a key role (2.2) and raise new risks associated with 

the re-regulation of the banking industry (2.3). 

2.1. Empirical and theoretical rationales jbr re-regulation and new regulatory instruments in 

the banking industry 

Over the same period, it also becomes obvious that deregulation provides no solution 

against new arising problems. In that view, the most eye-catchihg manifestation of financial 

globalization from the 1960’s is the Eurodollar market. The de{el0pment of this offshore 
unregulated and international euro-currency market in the early 1970’s then represents a 

serious threat both to the Bretton Woods international monetary regime and to domestic 

banking industries domestic bmnking and financial regulation. The collapse of a German bank, 

Bankhaus Herstatt, in June 1974 represents the end of the period of stabiliU in banking that 

had begun in the 1930’s and raises the question of whether the international banking system is 

safe mad secure, just at a time when its role has become essential for the recycling of 

petrodollars and so to avoid a global recession. This bank failure occurring in an international 

financial context characterized by a growing gap between the banking regulations remaining 

domestic and the internationalization of the banking activities is one of the main factor calling 

for new regulations and leading to the set-up of the Basel Committee on Banking Supervision 

(BCBS)5 (Goodhart, 2011). 
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Indeed, total deregulation of the banking indusW appears to be impossible, as the 

system becomes more fragile as deregulation progresses. In response to the widespread 

concern with the general decline in commercial bank’s capital ratios, the issue of bank capital 

adequacy moves into the policy arena in 1979-1980. With the increased level of interest rates 

and volatiliU in a global context of recession impinging on banking system robustness 

everyxvhere, the pace of the BCBS’s work on capital adequacy speeds up and eventually leads 

to the 1988 Basel Agreement on Capital Adequacy - known as Basel I. From the 1980’s on, 

capital requirement thus becomes the cornerstone of bank regulmion. 

At the theoretical level, this new emphasis put on capital adequacy and the subsequent 

changes in regulatou policies are backed up by the development of new theories and 

analytical tools reinventing the field of banking regulmions. Indeed, "in the late 1970s and 

early 1980s, the fie!d eXpl0ded with new economic perspectives, most notably from game 
theou, information economics, option pricing, and modem I-O" (Greenbaum, 1996, p. 86). 

Precisely, "[T]he work began with a redefinition of financial intermediation, the centerpiece 
of which was the notion 6~ delegated monitoring. This brought asymmetric information to the 

fore. While this was an intNtion that was shared by many, until that time it had not been 

formalized. With this piece of the p~le in place, the path was cleared to a wider variety of 
issues, including attributes of the dep6sit contract, the etiology of bank runs and panics, the 

role and vulnerability of govemmental deposit insurance, and the relationship of financial 

institutions (such as banks) to the public Capital markets. All of these questions and more 

received fascinating reinterpretations undOt the laser-like illumination of contemporau 

economic theoly."’ (Ibid.). The corresponding renewal in the analysis of banking regulations 

then helps to generate new insights on how b~s function and to derive new regulatolT 

policies (among others, Leland and Pyle, 1977; MegOn, 1977; Diamond and Dybvig, 1983; 

Diamond, 1984; Stiglitz and Weiss, 1981). 

Two main arguments for regulating banks are put forward in the economic literature, 

relying on the idea of asymmetric information between banks ~d other economic agents and 

emphasizing the systemic risk and the inability, of depositors ~0 m0nitor banks. First, banks’ 

provision of liquidiU services leaves them exposed to runs (Diamond and Dybvig, 1983) and 

depositor panics can be self-fulfilling prophecies because of the spedfic vulnerabiliW of bank 

balance-sheet that combine liabilities on demand and medium long term illiquid assets 

(loans). In that setting, banks acquire information in the loan screening and contracting 

processes and they accumulate information over time by monitoring the borrower’s loan 

repayments and deposit activity. They thus own private information on their assets (loans). 

This generates asymmetric information vis-a-vis financial markets and alleviates market 

discipline, therefore justi~ing banking regulations. Second, asymmetric information also 

derives from the lesser capacity of depositors - also the main banks’ creditors - to monitor 

banks, as compared to more informed creditors. Indeed, small depositors do not own the 

expertise, incentives, and abili~ to efficiently discipline bank managers (Dewatripont and 

Tirole, 1993). Asymmetric information between banks - agents - and their principals 

therefore justifies banking regulations, in order to preserve bank solvency and to protect the 

interests of small, ill-informed depositors against banks’ opportunistic behaviors. In addition, 
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bank solvency regulations are all the more needed as the deposit insurance aiming to prevent 

bank run creates a moral hazard situation and encourages banks’ opportunistic behaviors. In 

other words, capital regulation is needed to offset the incentives for banks to take risks as a 

consequence of the safety net. 

The new theoretical emphasis put on incentive problems between banks and their 

creditors not only accounts for the focus put on bank capital adequacy as a cornerstone of 

banking regulations in the 1980’s. It also explains the rise of new regulatory instruments at 

the same time, with a decrease in direct regulation by regulator authorities and their 

increased role of supelwision and monitoring of financial intermediaries. From that 

standpoint, capital regulation is perceived as a substitute to withdra,a,n conduct and structure 

regulations intended to ensure banking staNlity in a new context of financial globalization. In 

the line of the agency !heOiT, it is also perceived as an incentive mechanism able to align the 

objectives of banks (agents) with those of depositors and investors (principals) in a situation 

in which banks enj oy superior information over their principals6. In the same manner, most 

regulations are conceived ifi a way that takes asymmetric information between regulators and 

regulatees into account. Hence, the new- micro-founded - analyses of banking regulations 

contribute to a shift from a macm~ ioward a micro-prudential dimension in the design of the 

risk-based capital regulation. Indeed, from the Basel I agreement, the key determinant of the 

size of capital buffer becomes the fis~iness of assets and bank capital regulation then 

implicitly assumes that enhancing bank gOlTency on an individual basis also enhances the 

robustness of the banking system as a whole Eventually, these changes result in an enhanced 

role of supervision and monitoring of regulat6ry authorities, substituting for their prior role of 

direct control of financial intermediaries. 

2.2. Self-regulation. the instrument of a private interest regulations? 

According to the framework of the agency theory, ag~mmetric information does not 

only characterize the relationship between banks and dep~gimrs. But informational 
asymlnetries about costs and technologies also affect the relationship between regulators and 

regulatees. Based upon the initial statement made by Baron and Mye~S0n (1982) applying the 

incentive theol~ to the issue of regulation, authors develop a conception of regulato~ 

authorities as agents acting on behalf of the socie~ or consumers within an asymmetric 

information setting. Regulators are seen as designing optimal incentive contracts in order to 

induce regulated agents to reveal their private information and take socially efficient 

decisions. 

This framework is widely used in the industrial organization literature to study 

regulato~ environments and to derive policy recommendations (Laffont and Tirole, 1990, 

1993). In the banking indust~, as compared to other industries, it more specifically helps 

justi~~ self-regulation as a way to mitigate regulatory inefficiencies. In a setting where 

regulatoiy authorities do not own all the (costly) information that is necessa~ to issue 

efficient regulations and to control agents properly, self-regulation is defined in its most literal 
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sense, as the fact to adopt self-imposed behavioral standards, determined internally by the 

management of banks. It is thus seen as reducing the cost of issuing and enforcing 

regulations: as self-regulating agents enjoy an informational advantage over regulatory 

authorities, they bear regulatory costs that are lower than those incurred by external regulators 

and the delegation of regulatory power to self-regulating agents is efficient (Ogus, 1995). On 

this premise, self-regulation becomes a cornerstone of banking regulations (Greenbaum, 

1996; Power, 2005). It specifically affects the field of risk measurement by banks and 

financial institutions, with the growing use of the Value at Risk (VaR) metric that had been 

developed by Harry Markowitz in 1952. On this background, indeed, J.P. Morgan develops in 

1989 a portfolio model able to measure the risks of a firm on a daily basis. In 1992, it 

launches this RiskMetrics methodology to the marketplace for free (J.P. Morgm~iReuters, 

1996), in a clear attempt to establish a benchmark for market risk measurement. In 1993- 

1994, J.P. Morgan revises its tectmical document and popularizes the concept Value-at-Risk 

(VaR) as portfolio risk me~sure to be applied by financial institutions in the capital adequacy 

calculations to be presenied t0 financial regulators. Then, while the original Basel I agreement 

(1988) considered only credit risk. a reform takes place in 1996 and it is decided that capital 

regulation should also cover the market risk. The 1996 amendment to the 1988 capital 

agreement thus represents a majO~ ~uming point in the history of banking regulation and 

governance, as it allows banks to use their own internal models to determine the required 

capital charge for market risk. Henc~i according to this internal models approach, a bank is 

authorized to use its own model to estimate the Value at Risk (VaR) in its trading book - that 

is the maximum loss that the portfolio is likely io experience over a given holding period with 

a certain probability. Later on, Basel 2 agreement confirms and generalizes this maj or shift in 

regulation by extending it to credit risk~ .... 

However, such shift toward self-regulati0n i~tmduced by the Basel Committee 

facilitates the capture of regulation by banks. As noted b~ Goodhart (2013, p. 245-246), "the 

regulatory communib~ became ’cognitively captured’ ifi ihO Sense thai it was not only 

prepared, but actually keen, to use techniques and methods fo~ risk assessment developed by 

the indusU? for regulator?, purposes. This was a mistake. This ig ~ot because the tectmiques 

and measurements developed by the private sector were conscious!Y biased and self-settling, 

but because they were developed for different purposes. The obj ectivO Of the VaR was to tell 

top management how risky its own portfolio was currently ( .... ). So VaR based on an 

assumption of normality, is a poor measure of extreme risk. This is of less consequence to the 

bank mm~ager, since in maj or crises the authorities will have to respond with policy measures, 

but the effect of such crises should, of course, be central to the concern of the relevant 

authorities". 

This move towards self-regulation enables banks to force convergence between 

economic and regulatory capital. As Gor@ and Howells (2004, p.1) put it, "the primary 

objective under Pillar 1 (of Basel II) is a better alignment of regulatory capital requirements 

ruth ’economic capital’ demanded by investors and counterparties". It therefore favors the 

interests of shareholders over those of other stal~eholders. Indeed, regulatory and economic 

capitals fundamentally differ with each other in their logic. On the one hand, economic capital 
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is defined as the capital level that bank shareholders would choose in absence of capital 

regulation. It is calculated by determining the amount of capital that the bank needs to ensure 

that it remains solvent over a certain time period with a pre-specified probability. Therefore, it 

is usually defined according to the Value-at-Risk (VaR). Then, it is ilnplicitly assumed that 

shareholders are the ones who choose this probability so as to maximize the market value of 

the bank. On the other hand, regulatory capital is a matter for taxpa~vers. It is defined as the 

minimum capital required by the regulator to guarantee the stability of the financial system. It 

must therefore take endogenous spill-over effects between banks into account. Specifically, 

bank regulator capital must integrate the negative externalities that the insolvency of an 

individual bank generates for the whole banking systems. To allow banks to self-regulate 

using VaR therefore amounts to favoring economic capital over regulatou capital, for the 

benefit of shareholders and at the expense of other stakeholders. Furthermore, self-regulation 

and the risk calibration capital requirements, especially when calculated by the banks 

themselves, lead to substantial increase in banks’ leverage. This in turn yields substantial 

gains for banks’ managers and shareholders as leverage raises average return on equity and, 

thereby, their compensation. J~st as important, the capture phenomenon is not limited to the 

denominator of the ratio only, i.e. the risk weighted assets. But it also affects the numerator, 

in the sense that the banking induS~p~" has successfully advocated for getting hybrid securities 

approved as equity like - although such hybrid securities have proved to be poor losses 

absorbers during the crisis. Eventually; ~he shift from external regulation toward self- 
regulation, based on the idea of better info~ation and superior regulatol>~ technolo©~ of self- 

regulating agents, allows banks to achiege fagorable regulations from the first half of the 

1990’ s. ......... 

2. 3. New ris/c~ associated with the re-regulation of the banking industry 

At the same time, however, self-regulation undemaines overall financial stability and 

imposes risks on the economy. Bv allowing banks to use thelr mvn models to assess the risks 

of their investments, regulators overlook the discrepancy between the banks’ interests in 

measuring and managing risks and the public interest in promoting ~ safe banldng system9. 

They also neglect the possibility for banks to manipulate risk measurement in their own 

interest by reducing the regulatol~. capital constraint as well as the impact of "risk weighted 

optimization" on banks’ investment strategies~°. A lot of evidence nevertheless suggests that 

banks do use model complexity and non-verifiable assumptions to increase their benefits 

(Haldane, and Madouros, 2012; Mariathasan and Merrouche, 2013), as the Internal Ratings 

Based Approach enables them to reduce capital charge. The incentive to such a manipulation 

is especially strong when banks are weakly capitalized. As a consequence, combining 

shareholder’s limited liability, self-regulation, public guarantees provided by deposit 

insurance, lender of last resort, and "too big to fail" doctrine results in a deadly equation in 

which self-regulation can be seen as the ultimate form of regulato~ capture~. 

Furthermore, the reliance on micro-prudential rules oriented toward the individual 

behaviors of banks exclusively to re-regulate the banking indust~ also raises new risks and 

14 



Page 15 of 29 Cambridge Journal of Economics 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
2O 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 

problems. Indeed, as it was already the case for Basel I, the Basel II agreement is based on a 

flawed sophism of composition: promoting the soundness of individual banks in 

disseminating the "best practices" of optimal risk management is supposed to ensure overall 

financial stability ipso .ii~cto. But "a problem of micro-prudential regulmion is that it, semi- 

consciously, tends to force all banks to hold roughly similar portfolios; one aim of regulation 

always having been to bring all banks into line ~vith the standards of the ’best’ banks. This is 

fine so long as the adverse shocks are ’small’. When, however, the adverse shocks are big 

enough to challenge the prior estimates of PD and valuation of previously supposedly safe 

assets, this can lead to even greater contagion and a more precipitate collapse" (Goodhart, 

2013, p.246). Somehow, thus, such an approach to financial regulation is tantamount to 

assume that systemic risk does not exist. It dramatically i~onores endogenous risk that is due to 

contagion triggered by extreme losses ~fecting one finn through counterparty network and 

polarized distress saleg of that is due to exposure to common macro risk factors. Because 

bank risk control modelS are inadequate to measure endogenous risk, supervisors should be 

granted with the duty to estimate it. 

As Danielsson pointg out (2009), "The laws of finance are not the same as the laws of 

nature. The engineer, by understanding physics, can create structures that are safe regardless 
of what nature throws at them, because the engineer reacts to nature but nature does not 

generally react to the engineer." That i~ not the case in finance. The measurement of financial 

risks is subject to a sort of renewed L6eas efitique, because of endogenous risks. The actions 

that a bank takes to preserve its soundness ~an undermine the global financial stability and 

such feedback effect is amplified by the Value at Risk constraints under which all active 

participants of the market operate. Basel II has cleated new risks, respectively the risk of 
iiiiiiiii iiiiiii 

models and the risk of a false sense of security tha{ has been so widespread in the present 

decade before the 2007-2009 financial crisis. Pro-~)~li~l micro-prudential rules fail to take 

that reali~ into account, leading to pernicious effects; and increased risks for the stability of 

the financial system as a whole. 

Finally, the drastic change in the bank business model duet~ aggressive profit-seeking 

and shareholder preference for short-term debt financing also raises new risks to the system 

In the 2000’s. the shift from the "originate and hold" to the "originate and distribute" business ¯ 

model can be interpreted as a response of the banking industry to capital regulations. In the 

former model, i.e. the traditional banking intermediation model, banks use deposits to fund 

loans that they keep on their balance sheets until maturi~. It thus involves the creation of 

funding liquidity, through asset transformation from loans to deposits and creates the right 

incentives for screening and monitoring borrowers as the credit risks remains in the balance 

sheets. By contrast, the latter model that developed in the pre-crisis period represents a 

response of banks to new regulatory capital constraints. Indeed, according to that model, the 

bank creates market liquidity rather than funding liquidity by the transformation of "hard to 

sell assets" into assets that are easier to sell, such as bonds or other securities. This process 

allows the originating bank to sell assets to investors, recycle the capital, and originate new 

loans that can in turn be securitized. This securitization process by transferring credit risk 

outside of the bank drastically reduces the incentives to correctly select and control the 
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borrowers. No~ at the same time, it also dramatically increases the bank’s vulnerabiliU to 

market liquidiU risk. This new business model relies on the securitization of any Upe of 

credit sold as illiquid securities tranches to the investing communiU. Credits are "structured" 

and the bank depends entirely on market liquidity for funding. Therefore, the weakening of 

the banks’ capital and the banks’ increased exposure to market liquidity crises are intrinsically 

linked. This structural balance-sheet distortion (lower capital and liquidib ratios) indicates 

excessive risk-taking in the banking system, which generates the increased return required by 

shareholders. When a bank is highly leveraged, even a small decrease in asset value can lead 

to distress and potential insolvency. Consequently, banks’ illiquidity and insolvency are 

closely linked and, therefore, fuel the systemic risk. Regulators did not react to the shift from 

the "originate and hold" to the "originate and distribute" business model, despite the risks 

associated to that change. This supports the private interest view of banking regulation, 

according to which ~egfilators are sympathetic to banks regulatory strategies and responses to 

new capital regulations. 

Hence, the new regulat6~ modes and instruments associated with the re-regulation of the 

banking sector, including self-regulation and micro-prudential rules, bear new risks and 

problems. With the onset of the 200%2009 crisis, they become criticized and are called into 

question, ~vhereas the need for macr6}prudential regulations more consistent with the public 

interest approach to regulation comes tO the forefront. 

3. Back to the public interest approach to banking regulation? 

To some extent, the current period appears characterized by a retum to a conception of 
prudential regulation more consistent with the publi~ i~erest approach to regulation (3.1), 

yielding major reforms in the banking sector (3.2). ...... 

3. l. Macro-prudential regulations as a remedy against market failures ......... 

The pessimistic diagnosis on the effects of rules dealing e2Clusively - or almost 

exclusively - with micro-prudential aspects from a financial stabilfly standpoint and the new 

risks associated with the new modes of regulation have been known for years, but rather 

ignored (Danielsson and a!., 2001). With the outbreak of the financial crisis, they become 

largely acknowledged within the academic communi~ and amongst regulators, with a new 

emphasis put on the divergence between the goals of micro-prudential and macro-prudential 

measures. Indeed, "[T]he micro-prudential concern is about individual risk; the macro- 

prudential with common, herd behavior, and with shift in generalized attitudes to risk. 

Individual institutional risk can often be seen to be low~ or fNling, as in 2004-6, when 

common macro-prudential risk is rising. Similarly, micro-prudential risk is concerned about 

risk concentration within individual institutions; macro-prudential risk relates more to similar 

portfolio holding amongst institutions in the system. Indeed, if all the individual institutions 
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should be concentrated each in dissimilar portfolios (diversified into similar portfolios), the 

micro risk would be high, but the macro risk low (vice versa with low micro but high macro)" 

(Brunnermeier and alii, 2009, p. 9). The new emphasis put on the macro-prudential 

dimension therefore triggers a new interest in the study of systemic risk, as an endogenous 

phenomenon deriving from the dynamics of strategic complementarities: contagion triggered 

by extreme losses hitting one firm via counterpart?. network and polarized distress sales, or 

exposure to common macro risk factors. 

In the new context, thus, the need to address risks to the financial system becomes 

obvious. Because bank risk control models are inadequate to measure endogenous risk, self- 

regulation is dismissed as a solution to counter systemic risk that should rather be estimated 

by supervisors and central banks. Hence, by contrast with the micro-prudential regulations, 

the macro-prudential i~erventions should rather obey a top-down approach. As pointed out 

by Morris and Shin (2008), "[[]f the purpose of finm~cial regulation is to ensure the stabilib" 

of the financial system as a whole, than the traditional approach to financial regulation built 

arotmd risk-based-capitaI rOouir~ments is inadequate. In a system context, actions taken by 

financial institutions ihavespi!/ov~ el/bets that affect the interests of other financial 

institutions. System stability then~ake~at~ributes ~fa pz.¢b~ic good. As with any other public 
good, market.ii~ilure entails meffici~m provision of the public good, where actions that are 

individually rational for each marke~ pariicipant may lead to an inefficient outcome overall" 

(our emphasis). ................................. 

The change in the regulator3, mood i~ obvious at the G20 London Summit in April 

2009, when G20 leaders commit to put in place m~elO-prudential policies in a wa~v clearly 

echoing the public interest view of regulationl Indeed; they explicitly intend to deal with ¯ 

systemic risks, defined as situations of widespread market failures. In that view, the high 
social cost of the failure affecting an important entiU justifies macro-prudential policies: since 

the rational responses of individual economic agents to the financial stress they are put under 
are highly correlated, the stress of ~all agents is increased, m~kiog it necessar3~ for optimal 

policies to take a comprehensive ~iew of the problem rathe~ ~han to treat troubled banks 

separately. Furthermore, macro-prudential policies also oppose tO thO existing self-regulatou 

devices putting internal models of risk at the core of capital banking regulation, as this 

exacerbates the homogeneisation of behavior patterns and, therefore, the intensity of crises. 

The current period thus appears characterized by a pendulum swing back towards a 

conception of prudential regulation more consistent with the public interest approach to 

banking regulation. 

3.2. Three significant shifts" 

Three significant changes, respectively improvements of the Basel agreement, the 

development of structural regulations, and new bank recover3" and resolution regimes, reflect 

the shift in the conception of bank regulation towards public interest views, following up the 
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recent acknowledgment of the risks of dysfunctional markets and the positive feedback effects 

between bank liquidity, funding and solvency. 

Improvements of the Basel agreement 

The Basel III agreement now recognizes the importance of bank funding and liquidi~ 

regulations insofar as the various episodes of prolonged periods of market tumaoil since 2007 

illustrate the speed at which funding and liquidity can evaporate. Accordingly, following the 

theoretical criticisms and practical failures of the risk models revealed during the recent crisis 

(Danielsson, 2008; Aglietta and Scialom 2010), the Basel III package acknowledges the 

potential limitations of a risk-based approach to capital regulation to ensure systemic stability. 

Nevertheless, in spite of this awareness, it does not really break with the prevailing design of 

capital regulation which promotes self-monitoring by the banking sector through their 
financial risk modeIg ~0 s~me extent, prior regulations and logics remain at work within the 

current regulator frame,a 0rk~ but with a clear shift towards a better account of the society’s 

interest. Thus, it imposes a ~{{e~gthening of the quali~ of capital through a stricter definition, 

properly focused on common equi~ (common shares plus retained earnings), a more 

conservative assessment of risk,weighted assets and hence enhanced coverage of risk, 

especially as regards the trading book It also requires a non-risk-based leverage ratio that 

includes off-balance sheet items in the measure of total assets, to supplement the risk-based 

capital ratio (3%). Leverage does not ~el~ on assumptions such as the correlation or volatility 

of assets and does not assume any mitigating effects of diversification. Thus, leverage ratio 

constitutes a protection against "the illusion of the m~asurability of risks" that the risk weight 
methodology conveys (Hellwig, 2008). It therefo~O protects individual banks against the 

underestimation of their risks caused by rare Ovents or the powerless of their models to 

capture endogenous risk and, thus, represents a safeguard against the model risk. Because of 

all these advantages, the Basel committee refers to thi~ !evegage ratio as a "backstop" measure 

for the risk-based approach. 

Within that new setting, banks’ lobbvists nevertheless grill remain active and keep 

claiming that having more equity would raise their cost and, ~herefore, increase the debtor 

interest rates and reduce the financing of growth. But they never mefidOn the cost accruing to 

taxpayers of making borrowing cheap and even deny the implici~ public guarantees that 

subsidy their debt, despite significant evidence~2. However, in spite of a continued bankers’ 

campaign against aw attempts to establish public interest regulations~3, the dramatic cost of 

the global financial crisis coupled with the proliferation of banking scandals seems to have 

increased the regulator’s propensity to resist to the bankers pressure significantly. For 

instance, despite intense bank lobbying against a reinforcement of the crude leverage ratio, in 

July 2013, US bank regulators (FED and FDIC) announced a 6% leverage ratio for US 

systemic banks. More precisely, they have to respect a 6% leverage ratio to be considered as 

well capitalized - to be compared to the 3% leverage ratio in Basel III. 

In addition, because capital regulation - even including constraining non weighted 

leverage ratio - may not be sufficient to safeguard financial stability, regulators have added 

new components to their toolkit, acknowledging the case for a liquidity regulation that places 
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limits on the composition of the balance sheet not merely on capital. Hence, in December 

2010, the Basel Committee has proposed two new liquidity ratios as future liquidity 

regulation. On the one hand, the Liquidity Coverage Ratio (LCR) is defined as the ratio of the 

stock of high quality liquid assets over net cash outflows over a 30-day-time period, and it 

should remain superior to 1. On the other hand, the Net Stable Funding Ratio (NSFR) is 

defined as the ratio of the available amount of stable funding over the required amount of 

stable funding, and should also be superior to 1. So, the NSFR is structured to ensure that 

long-term assets are funded with stable liabilities and is designed to promote structural 

changes in the liquidity risk profile of banks by reducing bank’s reliance on short term 

wholesale funding. Thereby, it directly impacts one of the main crisis propagation channels 

and thus takes part in a macro-prudentially oriented regulation. 

Back to Structural bank ~[ations 

As John Vickers (2012)points out, "[I]f equity capital and other loss-absorbency of 

banks were so great as to remove all substantial divergence between the private interests of 

banks and the public interest, the~e might not be a strong case for public policy to regulate the 

structures of banks. But there is no ?Oalistic prospect of this condition being met". This 

statement underlines the need for stmCt~al bank regulations.., as well as the inability of 

current regulations to ensure such a condition. Hence, as a response to the global financial 

crisis, several advanced economies have eithe~ adopted or are considering structural bank 
regulation measures (Volcker rule in the US, Vicke~s commission proposal in the UK and 

Liikanen Report for the EU). Beyond their substantial differences, the common feature of 

these various initiatives is to restrict the universal banking model through a more or less strict 

separation of activities, the line being generally drawn sOme~vhere between "commercial" and 

"investment" banking businesses. Drawing a metaphor between public policies aiming to 
tackle pollution and systemic risk, Haldane (2010, p.i4) ~hen opposes the restriction - 

prohibition- approach (structural reforms) and the taxation appr~h (Basel agreement), the 
first one being a red-line regulation, the latter one a fine-line regulation, 

The current pendulum swinging back towards restriction -prohibition- approach signals 

a real paradigm shift in banking regulation (Gambacorta and Van Rixtel 2013). Indeed, since 

the 1970’s, restrictions on banks’ business lines have been relaxed in parallel with the 

deregulation of financial markets. Such structural deregulation was the outcome of a broad 

consensus that banks which offer a full range of financial services, from traditional loan- 

deposits activities to financial market activities, can provide the largest economic benefits in 

support of economic growth. The diversification of business lines, market-based pricing risks 

and market discipline were thus supposed to prevent universal banks from taking excessive 

risks. The recent financial crisis has led to a reassessment of the conventional wisdom that the 

banking sector’s efficiency and stability gain from the increased diversification of banks’ 

activities (Boyd and Heitz, 2011, Davies and Tracey, 2012). It also highlights that structural 

bank regulation combining commercial banking and other capital market-related activities 

19 



Cambridge Journal of Economics Page 20 of 29 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
2O 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 

may be a solution against systemic risk. The main argtanents for separation are directly in line 

with the traditional public interest regulation arguments: 

As underlined by Boot and Ratnovski (2012, p.4), universal banks, combining 

traditional banking activities with trading activities, "may be tempted to shift to much 

resources to trading in a way that undermines the relationship franchise.., and can 

overexpose itself to trading compared to what is socially optimal". In other words, 

"high private return investment banking activities 1Tlay crowd-out the human and 

financial resources devoted to high social return commercial banking activities" 

(Haldane, 2012, p. 9); 

"Separation reduces the risk of cross-contamination ¯ riskier investment banking, when 

they go wrongi can pollute and dilute the financial resources of the retail bank" 

(Haldane, 20i21 p.6); The limitation of public guarantee to the traditional banking 

activities (deposing and loans) generates positive externalities by reducing moral 

hazard and so excessiX~e risk taking in banking; 

The removal of the impli~i~ funding subsidies for investment bank which distort 

banking activities in favor of ~rading at the expense of traditional bank activities 

benefits all agents in the economy by reducing the cost for the taxpa~vers in case of 

bank crisis; 

Separation then facilitates resoluti6n. BOcause they are less complex~ banks can be 

resolved more quickly and effectively, which is away of enhancing and reactivating the 

market discipline. 

Bank recovery and resolution regimes 

The recent focus on bank recove~" and resolution tools ~p~esents another symptom of 

the new impetus to public interest regulation in the banking field, Indeed, the lack or 

inadequate scope of resolution tools to deal with failing financial i~titutions has shown up 

during the global financial crisis that started in 2007. Authorities Often faced the following 

alternative: either a disorderly bankruptcy because of the lack of proper and specific tools to 

deal with bank resolution (corporate bankruptcy framework) - as it happened to be the case 

for Lehman Brothers - or the injection of governmental funds into the banking system Both 

options have proved to be very costly either immediately or in a time-delayed fashion. Indeed, 

on the one hand, disorderly bankruptcy magnifies the systemic impact of the failure. On the 

other hand, transferring the burden to taxpayers dramatically increases the moral hazard and 

"too big to fail" problems. When authorities perceive ordina~ bankruptcy - i.e. through a 

judicial insolvency process - because of its systemic consequences, then it no longer 

represents a credible threat. If public infusion of capital then becomes the only solution, it 

creates massive moral hazard and undermines market discipline. 
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This explains why bank recovery and resolution regimes designed to lower the societal 

cost of bank failure are at the top of the financial reform agenda nowadays. Indeed, a well- 

designed resolution regime is a powerful instrument to alleviate the "too big to fail" problem. 

It therefore contributes to global financial stability, as it grants the regulator with the legal 

tools that are necessary to resolve all the systemic financial institutions (bail in bonds, 

acquisition by a private sector purchaser, creation of a bridge bank, partial transfer of deposits 

and assets to a good bank, temporary public control etc.). A growing consensus regarding 

certain structuring principles seems thus on its w~ to emerge, focusing on various public 

interest considerations. Firstly, banks should be able and allowed to fail without creating 

systemic concerns. Secondly, the resolution regime should involve also the private sector 

(including shareholders and non-insured creditors), thereby limiting the taxpayer support and 

thus moral hazard. Thereby, the resolution process would allow the internalization of 

externalities within p~vat~ decisions, consistent with the public-interest view of banking 

regulation. In that view~ the Dodd Frank Act (2010) and the future single resolution 

mechanism in European ~nion mandates the financial institutions prepare living wills in 

which each institution describes how it wound be unwound if it had to go through bankruptcy. 

The resolution planning requiremems can be useful then if they allow regulators to use their 

authority to impose higher capital ~eq~itement on large complex institutions or force them to 

simplify their structure in a way that makes resolution a credible option. 

Summary and conclusion 

This article has highlighted the theoretical foundations of the regulations at work in the 

banking sector. It has also questioned their liability inthe onset of the 2007-2008 financial 

crisis. Drawing a parallel between the main changes in banking regulations since the 1960’s 

on the one hand and the evolutions of the economic analVses of regulation over the same 

period on the other hand, we show that the shift from the public interest theory of regulation 

that prevailed until the late 1960’s toward the private interest the0ry of regulation accounts for 

the substitution of macro-prudential regulations for micro-pmdOn,ial ones and explains a 

paradigmatic change in the conception of the regulatory inSt~gments of the banking 

authorities. We also show that the outbreak of the 2007-2008 financial crisis has been 

facilitated by the existing micro-prudential regulations failing to take the systemic features 

and impact of banking activities into account. Finally, we analyze the current changes in 

banking regulations as a revival of the public interest regulation, following the 

acknoMedgment of the poor performance of micro-prudential regulations in a crisis context. 

We thus argue that the global financial crisis has seriously challenged the approach to banking 

regulation inspired by the private interest theory of regulation and has contributed to the 

promotion of a more systemic approach to bank regulation. We then conclude that the 

economic analyses of regulation to some extent bear some liability for the 2007-2008 

financial crisis. Does this imply that changes in public regulations will in tum fuel and enrich 

the public interest to banking regulation? The answer may be rather positive, as suggested by 

the study of the current changes in banking regulations. We therefore obviously support Allen 
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and Carletti’s (2013) claiming that "what is needed now is an extensive theoretical effort 

combining the insights of finance with public economics". 

1. Fama’s PhD dissertation, "The distribution of the daily differences of the logarithms of stock prices", was 

published in 1965. 

2. The Grossman-Stiglitz paradox can be smmnarized as follows: if the markets are efficient (strong form), all 

information (including insider irfformation) is reflected in the market price and, therefore, no one tins an 

incentive to expend resources to gather information and trade on it. Hence, how comes that all information is 

reflected in the price? 

3. Such intertwining of banking regulatory authorities and regulated industries echoes the French "pantouflage" 

- a large number of ba~k~g actually former regulators or government officials. ~t also reflects the US 

sittmtion in which a Tre~;urf gecretary can be a former investment banker. 

iiiiiii 
4. Kroszner and Strahan (2000) provide a detailed account of this process for the US banking industry. 

5. Nowadays, the BCBS sets the guideline~ for worldwide banking regulation. It is a Forum for agreeing 

international regulation on the conduct ~t" Banki,lg. 

6. For instance, the US FDICIA in 1991 exp!i~it~ intends to ~1mprove the financial safety net by minimizing the 

moral hazard problem hazard problems that aOm~ with protecting various classes of stakeholders when banks get 

into trouble" (Kroszner and Strahan, 2000, p. 16) 

7. Nevertheless, the regulator keeps the power of ~ildating the bank’s internal models and imposing its 

specifications and requirements for the acceptance of the model 

8. Hence, economic and regulatory capitals requirements refe} t6 different agency relationships. The first one 

refers to the agency relationship between banks and shareholde~g While the second one refers to a relationship 

between banks and taxpayers. 

9. Such a discrepancy is obvious with the .justification given by the Basel Committee in favor of the Internal 

Ratings Based Approach (IRBA) that was presented as giving banks better incentives to improve their risk 

management practices, as this would be reflected in capital savings. Northe~ R6ck experience epitom~es such 

contradiction. On 29 June 2007, the FSA granted Northern Rock a Basel II waive~ fl-mt authorized it to adopt an 

advanced approach to manage its credit risk. The implementation of advanced fippf~aeh permitted it to use its 

own estimation of probability of default, loss given default, and exposure at default, and make its own 

calculation of effective maturity to meet capital minimmn standards. The savings in capital provided by this 

advanced approach allowed Northern Rock to increase its interim dividend by 30.3%. A few weeks later, 

Northern Rock was the first European victim of the subprime crisis. 

10. Banks may concentrate their investment on assets for which risk assessment manipulation is easy at the 

expense of assets for which such manipulation is more difficult. For instance, they may favor ABCP or MBS at 

the expense of small business lending. 

11. History illustrates this diagnosis. As underlined by Admati and Hellwig (2013), for much of the 19tt~ century, 

it was common for banks to have equity on the order of 40% of their total assets when their owners were fully 

reliable for their debt. The decline of equity to assets ratio in the 20th century is closely related to the progressive 

extension of the safety nets by which goverrmaents support the banking industry (implicitly and explicitly). 

Banks’ equity levels declined around 6-8 percent of their total assets in the United States by the early 1990’s and 

similar trends have been observed in European countries. Bank’s leverage further increased for maW banks in 
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the years preceding the global financial crisis and in some cases it has not significantly decreased since then. As 

illustrated by Northern Rock, "the gap between equity requirement related to the total assets and related to its risk 

weighted assets can be very high. For example, at the end of 2011, Deutsch Bank presented a risk weighted 

capital ratio exceeding 14 percent, but only 2.5 percent relative to its total assets. 

12. An indirect measure of these implicit guarantees can be derived from credit rating agency assessments, in 

particular from the difference between a bank’s all-in credit rating (that reflects assumptions about the potential 

external support for the debtor) and its stand-alone credit rating (that abstracts from such support). Stand-alone 

ratings are materially below support ratings. In other words, rating agencies explicitly factor in material 

government support to banks. The difference between these two ratings directly affects the bank’s funding cost 

(CGFS, 2011; Estrella and Schich 2011) and can therefore be used to assess the implicit subsidies enjoyed by 

large banks. 

13. For instance, as quoted by the FT, on June 26~ 2013, Andrew Bailey, Head of the Prndential Regulation 
Authority in UK, said tha~iii!~b~ing by bankers is "destabilizing" efforts to build a regulatory system that can 

protect financial stabiIit~iiiiiiiiiiiiiiiiiiiiii iiiii .... 

23 



Cambridge Journal of Economics Page 24 of 29 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
2O 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 

References 

Admati, A. and Hellwig, M. 2013. The Bankers’ New Clothes, Princeton University Press 

Admati, A., DeMarzo, P., Hellwig, M. and Pfleiderer, P. 2011. Fallacies, irrelevant facts, and 

myths in the discussion of capital regulation, The Rock Center for Corporate Governance at 

Stanford University, Working Paper series n°86 

Aglietta, M. and Scialom, L. 2010. A systemic approach to financial regulation. A European 

perspective, b~ternationa! Economics, n° 123, 31-65 

Allen, F. and Carletti, E. 2013. New theories to underpin financial reform, Journal of 

t,~nancia! Stability, vol. n° 2, 242-249 

Averch, H., Johnson, L 1962. Behavior of the firm under regulatoly. constraint, American 

Economic Review, vol. 52~ 1052-1069 

Backhouse, R. 2005. The rise Of free-market economics since 1945, HistoO, qfPolitical 

Economy 37 (supplement) Economist,~ and the Role qf Government, edited by Peter Boettke 

and Steven G. lVledema, p. 347-8~. Durham, N.C.: Duke University Press. 

Baron, D.P. and R. B. Myerson. i982~ Regulating a monopolist with unknown costs, 

Econometrica, vol. 50, n°4, 911-930 

Becket, G.S. 1983. A theoly. of competition among pressure groups for political influence, 
o ) The Quarterly Journal of Economics, vol. 98, n 3; 3~ l ~( 0 

Benston, G. 1989. The Separation of Commerci~l ~nd Investment Banking. The Glass- 

Steagall Act Revised and Reconsidered,, No~w~ell, Mass!! Kluwer Academic Press. 

Berger, A., Herring, R., Szego, G. 1995. The role of capital i~ financial institutions, Journal 
of Banking and Finance, vol. 19, 393~’ - 430 ......... 

Boot, A. and Ratnovski, L. 2012. Banking and trading, ~F Wo~ingPaper, WP/12/238, 

October ....... 

Boyd J. and Heitz A. 2012, The social costs and benefits of too big to fail banks: a 

"bounding"           exercise,      University      of     Minnesota,      Februa~ 

http://casee.asu.edu/upload/TBTF AER Final New Title.pdf 

Brunnermeier, M., Crocket, A., Goodhart, C., Persaud, A. and Shin, H. 2009. The 

fundamental principles of financial regulation, Geneva Reports" on the World Economy 11, 

CEPR, January 

Calomiris, C.W. 2000. U.5: Bank Deregulation in Historical Perspective, New York, N.Y. 

Cambridge Universi~ Press 

24 



Page 25 of 29 Cambridge Journal of Economics 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
2O 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 

Calomiris, C.W. 2002. Banking approaches the Modem Era, Regulation, Summer, 14-20 

Carosso, V. 1987¯ The Morgans. Private International Bankers, 1854-1913, Cambridge, 

Mass. 

Caves, R. 1962¯ Air 7~ansport and its Regulators.¯ An Industry Study. Cambridge, Mass¯¯ 

Harvard University Press 

Chemow, R. 1990¯ The House of Morgan. An American Banking D3~’nasO~ and the Rise of 

B/lodern Finance. N ew York 

Coase, R.H. 1960. The problem of social cost, Journal of Law and Economics, vol. 3, 1-44 

Coase, R.H. 1993. Law a~d Economics at Chicago, Journal of Law and Economics, vol. 36, 

n° 1,239-54 

Committee on the Global Financial System (CGFS, 2011), "The impact of sovereign credit 
risk on bank funding conditi6fis", Report by a Study Group established by the CGFS and 
chaired by Fabio Panetta of Banca d~Italia, CGFS Papers No. 43, July; 
ht~p.//~ ww. b~s. org/publ,, cgfs4.~. 

Estrella. A. and S. Schich. 2011. SoVereign and banking sector debt: Interconnections ¯ 

through implicit guarantees", OECD FinanCial Market Trends Vol. 2011/2, October: available 

at www. oe cd. o r g/d atTtin ...... 

Danielsson, J., Embrechts, P., Goodhart, C., Keating ~ ~ Muennich, F., Renault, O., and Shin, 

H.S. 2001¯ An academic response to Basel II, Fifian~ial Market Group, Special Paper, n°130, 

London School of Economics 

Danielsson J. 2008. Blame the models, Journal ofFinanciolSt~b!lity, vol. 4, n°4, 321-328 

Danielsson,    J.    2009.    The    myth    of riskom~ter Vox,    available    at 

http://www, voxeu, org/index.php?q=node/2753 

Danielsson, J., Shin, H.S., and Zigrand, J.P. 2009. Risk appetite and endogeneous risk, 

London School of Economics, Financial Market Group discussion paper, dp 647 

Davis, A. K. 1966. Banking regulation today: A banker’s view, La~+’ and (.ontemporar3 

Problems, vol. 31, n°4, 639-647 

Davies R. and Tracey B. 2012. To big to be efficient ? The impact of implicit funding 

subsidies on scale economies in banking, Working Paper. Bank of England, iLondon 

DeBondt, W. and Thaler, W. 1985. Does the stock market overreact?, Journal of Finance, 

vol. 40, 793-805 

Demsetz, H. 1968¯ Why regulate utilities?, Journal of Law and Economics, vol. 11, 55-66 

25 



Cambridge Journal of Economics Page 26 of 29 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
2O 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 

Dewatripont, M. and Tirole, J. 1993. The Prudential Regulation of Banks, MIT press, 

Cambridge, Massachussets 

Diamond, D.W. 1984. Financial intemaediation and delegated monitoring, Review of 

Economic Studies, vol. 51, n°3,393-414 

Diamond, D.W. and Dybvig P. 1983. Bank run, deposit insurance, and liquidity, Journal of 

Political Economy, vol. 91, n° 3,401-419 

Downs, A. 1957. An Economic Theory of Democracy, Harper 

Fama, E.F. 1965. Ramdom walks in stock market prices, Financial Analysts Journal, 

Sepember- October, 3-7 

Fama, E.F. 1970. Efficien~ ~apital market: a review of theory and empirical works, Journal of 

finance, vol. 25, 383 - 417 

Gambacorta, L. and Van Ri~tel A. 2013. Structural bank regulation initiatives: approaches 

and implications, BIS Working Pap~ ~412, April 

Goodhart C. 2011. The Basel Commiiiee on Banking Supervision A history of the early 

),ears 1974-1997, Cambridge UniverSi~ P~ess 

Goodhart C. 2013. Chapitre 7 " from nati6nal t~wards European!global financial regulation in 

Balling M. and Gnan E., 50 Years ofMoney ~nd Fi~e ¯ Lessons and Challenges, SUERF. 

Gordy, M. and Howells B. 2004. Pro-cyclicality in Basel II: can we treat the disease without 

  lling the patient? Federal Reserve Board 

Greenbaum, S. I. 1996. Twen~’-Five Years of Banking Regearch, Financial Management, 

vol. 25, n°2, 86-92 ..................... 

Grossman, S. and Stiglitz, J. 1980. On the impossibili~ of informati0nally efficient markets", 

American Economic Review, vol. 7(/, 393-4(/8 

Hfigg, P.G. 1997. Theories on the economics of regulation: a SUlwey of the literature from a 

European perspective", European Journal Qf Law and Economics, vol. 4, 337-70 

Haldane A. 2010. The $100 billion question, Comments given at the Institute of Regulation & 

Risk, Hong Kong, March 

Haldane, A. and Madouros, V. 2012. The dog and the Frisbee, speech given at the Jackson 

Hole Symposium, Wyoming, 31 August 

Haldane, A. 2012. On being the right size, Speech at the institute of Economic Affairs’ 22"a 

Annual series, The 2012 Beesley Lectures at the Institute of Directors, London, 25, October 

26 



Page 27 of 29 Cambridge Journal of Economics 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
2O 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 

Hantke-Domas, M. 2003. The public interest theol,." of regulation: non-existence or 

mlslnterpretatmn. European Journal of Law and Economics, vol. 15, 165-194, 2003 

Hellwig, M. 2008. Systemic risk in the financial sector: an analysis of the subprime mortgage 

financial crisis, Max Planck Institute, November. 

Heinemann, F. and Schaler M. 2004. A Stiglerian View on Banking Supervision, Public 

Choice, vol. 121, n° 1/2, 99-130 

Joskow, P.L. and Noll R.C. 1981. Regulation in theou and practice: an overview, NBER 

Chapters, in: Studies in Public Regulation, 1-79 

Joskow, P.L. and Rose, NIL. 1989. The effects of economic regulation, in R. Schmalensee & 

R. Willig (ed.), Handboo#oflndustrial Organization, edition 1, vol. 2, chapter 25, 1449- 

1506, Elsevier 

J.P. Morgan/Reuters. 1996RiskMetrics Technical Document. 4. Ed, New York and London 

Kahnemann D., Tversky A. 1974~ J~dgment under uncertainty: heuristics and biases, Science, 

185, 1124- 1131 

Kaufman G. G., Mote L. R. and RosOnb!um H. 1984. Consequences of deregulation for 

commercial banking, The Journal ofl~n~ncevol. 39, n°3,789-803 

Kreps, C. H. Jr, 1966. Modernizing banking regulation, Law and ContemporaO, Problems, 

31, n°4, 648-672 

Kroszner, R. S. and Rajan, R. G. 1994. Is the Glass’S~e~g~ll ActjusUfied. A study of the U.S. 

experience with universal banking before 1933, Ame?ichnEconomic Review, vol. 84, n° 4, 

810-832 

Kroszner, R.S. and Strahan, P. E. 1999. What drives deregulatmn Econormcs and politics of 

the relaxation of bank branching restrictions. The Quarterly JoUrna! of Economics, vol. 114, 

n° 4, 1437-1467 

Kroszner, R.S. and Strahan, P. E. 2000. Obstacles to optimal policy: the interplay of politics 

and economics in shaping bank supervision and regulation reforms, NBER working paper 

Kwak J. 2013. Cultural capture and the financial crisis, in D. Carpenter, S. Croley and D. 

Moss, Preventing Regulatory Capture: Special Interest Influence and How 7?) Limit It, 

Cambridge University Press. 

Laffont, J-J. and Tirole, J. 1990. The politics of government decision making: regulatory 

institutions, Journal of Law, Economics, ~: Organization, vol. 6, n° 1, 1-31 

Laffont, J-J. and Tirole, J. 1993, A Theory of Incentives in Procurement and Regulation, MIT 

Press 

27 



Cambridge Journal of Economics Page 28 of 29 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
2O 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 

Leland, H. E. and Pyle D. H. 1977. Informational asymmetries, financial structure, and 

financial intermediation, The Journal of Finance, vol. 32, n° 2, 371-387 

Mahoney, P. G. 2001. The political economy of the Securities Act of 1933, Journal of Legal 

Studies, vol. 30, n°l, 1-31 

Mariathasan, M. and Merrouche O. 2013. The manipulation of Basel Risk Weights, CEPR 

Discussion Paper 9494 

Markowitz H.M, 1952, Portfolio selection, Journal oftqnance, vol. 7, 77-91. 

McGarity, T. O. 1996. The expanded debate over the future of the regulatory state, The 

University of Chicago Law Review, vol. 63, n°4, 1463-1532 

McKinnon, R. I. 1973.1~4oney and Capital in Economic Development, Washington, DC: 

Brookings Institute 

Meltzer, A. H. 1967. MajOr isSues in the regulation of financial institutions, Journal of 

Political Economy, vol. 75, n° 4, 482’501 

Merton, R. C. 1977, An analytic derivation of the cost of deposit insurance and loan 

guarantees, an application of modem opfi0n pricing theory, Journal of Banking and Finance, 

vol 1, n° 1, 3-11 

Meyer, J. R., Peck, M., Stenason, J. and Zwick, C. 1959. The Economics of Competition in the 

7?ansportation Industries. Cambridge, Mass. HaZard University Press 

Mitnick, B. 1980. The Political Economy of Regulati0~ Creating, Designing, and Removing 

Regulatory Forms, New York: Columbia University Press 

Morris, S. and Shin H.S. 2008. Financial regulation in a system context, Brookings Papers’ on 

economic activity, Fall 

Noll. R. 1988. Regulation after iReagan, Regulation, vol. 12, n° 3, 13~20 ....... 

Ogus, A. 1995. Rethinking self-regulation, Oxford Journal of Legal Studies, vol. 15, 97-108 

Olson, M. 1965. The Logic of Collective Action. Public Goods’ and the Theory of Groups, 

Harvard University Press. 

Peltzman, S. 1976. Toward a more general theory of regulation, Journal of Law and 

Economics, vol. 19, n° 2, 211-240 

Peltzman S., Levine M. E., and Noll R. G. 1989. The economic theory of regulation after a 

decade of deregulation, Brookings Papers on Economic Activity: Microeconomics, vol. 1989, 

1-59 

28 



Page 29 of 29 Cambridge Journal of Economics 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
2O 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 

Power, M. 2005. The invention of operational risk, Review qf International Political 

Economy, vol. 12, n° 4, 577-599 

Priest, GL. 1993. The origins of utility regulation and the "theories of regulation" debate, 

Journal of Law and Economics, vol. 36, n°l, 289-323 

Santos, J. 2000. Bank capital regulation in contemporal~." banking theory: a review of the 

literature, BIS Working Paper, n°90, September 

Schweikart, L. 1991. US commercial banking: a historiographical survey, The Business 

History Review, vol. 65, n° 3,606-661 

Shiller, R. 1981. Do stock prices move too much to be justified by subsequent changes in 

dividends’? AmericanEco~Omic Review, vol. 71,421-436 

Shleifer, A. 2000. Ineffid~n~ markets. An introduction to behavioral Finance, Oxford, Oxford 

Universi~ Press ...... 

Stigler, G.J. 1971. The theory o~ e~05omic regulation, The Bell Journal of Economics and 

B4anagement Science, vol. 2, n° 1, 3~21 ...... 

Stigler, GJ. 1974. Free riders and ~olIecdve action: an appendix to theories of economic 

regulation, The Bell Journal of Economics and B/lanagement Science, vol. 5, n° 2, 359-365. 

Stigler, G.J., Friedland, C. 1962, What can regu!at0rs regulate? The case of electricity, 

,Journal qf Law and Economics, vol. 5, 1-16 

Stiglitz, J. E., Weiss, A. 1981. Credit rationing in markets with imperfect reformation, The 

American Economic Review, vol. 71, n° 3,393-410 

Vickers, J. 2012. Some economics of banking reform, Oxford University, Department of 
Economics, Discussion paper series, n° 632, November ......... 

Winston, C. 1993. Economic deregulation: days of reckoning for ~e~Oeconomists, Journal of 

Economic Literature, vol. 31, n° 3, 1263-1289 

29 



From: 

Sent: 

To: 

Subject: 

Banking Perspective <Ban!dug.Perspeclive@theclearinghouse.olg> 

Friday, March 28, 2014 3:23 PM 

Banking Perspective <BankingPerspective@theclearinghouse.org> 

TCH Banking Perspective (Vol. 2, Issue 1) 

The most recent version of Banking Perspective, The Quarterly Journal of The Clearing House, is now available. This issue is entitled "Bank Resolution: Are the 

Pieces in Place?" and is devoted principally to bank resolution matters. It also includes an interview with HSBC U.S.A. CEO Irene Dorner. 

The full issue is available here. The table of contents and links to individual articles are below. 

Resolution Articles 

For the Record 

Michael Krimminger, Cleary Gottlieb Stein & Hamilton 

Former FDIC General Counsel Michael Krimminger shares his thoughts on the importance of a workable resolution framework. 

¯ Regulation and Resolution: Toward a Unified Theory 
Gregory Baer, JPMorgan Chase 

Single point of entry places bank holding companies as the source of strength for insured depositories and nonbank affiliates. As a result, a range of 

regulations may be redundant or have unintended cumulative effects. The current state of regulations should be carefully analyzed to avoid constraining 

economic growth. 

¯ .R-e.~s-~.Ly.Ln..~t.n-q.~1c..t.q.!~.c..~..m~.~a-n..Le-s.z~&~r~~c~z~£~d~¢~r~d~ 
Thomas H. Jackson, University of Rochester 

Dodd-Frank gives regulators the power to resolve a failing bank using either the Bankruptcy Code or Orderly Liquidation Authority. Tension between these 

two approaches is complicating efforts to end "too big to fail". Amending the Bankruptcy Code with key aspects of Title II could bridge this divide. 

Single Point of Entry -- A Strategy to Resolve Large and Complex Financial Companies 

Rebecca Simmons, Suflivan & Cromwefl 

The feasibility of single-point-of-entry recapitalization will depend on banks holding sufficient loss absorbing, long-term debt. However, an incorrectly 

calibrated or unduly narrow requirement could be counterproductive and make SPOE more difficult. 

James Chew, HSBC 

While single point of entry may be a preferred resolution strategy for certain banks, multiple point of entry may be more appropriate for those banks with 

a significant global footprint and many subsidiaries. 

SIFI Resolution Under Title Ih Toward a Preferred Path 

Randall D. Guynn and Reena Agrawal Sahni, Davis Polk 

Uncertainty about how the FDIC would apply the Orderly Liquidation Authority weakens the viability of post-crisis reform. The FDIC should build on its 

recent "Single Point of Entry Notice" by clarifying a "preferred path" for Title II resolutions. 

International E’oordinadon & Cooperation: Progress and Chaflenqes ~n Large Bank Resolutions 

M.P. Azevedo, PricewaterhouseCoopers 

Though there is widespread agreement on the need for a viable resolution framework, overlapping authorities and legal confusion stand in the way of a 

cohesive approach. Regulators, banks, and other stakeholders must work together to craft a globally-viable resolution regime before it’s too late. 

Thomas F. Huertas, Ernst & Young LLP 

Financial market infrastructures are hubs that enable the global flow of capital. Maintaining their continuity in the face of a G-SIB’s failure is critical to 

sustaining economic stability. New rules promise to make FMIs more resilient while minimizing the chances that they could become propagators of 

financial stress. 

Featured Interview 

State of Banking: TCH CEO Jim Aramanda Interviews HSBC U.S.A. CEO Irene Dormer 

Irene provides her insights on the future of banking and payments, the impact of global regulations, and how banks can rebuild trust in the industry. 

We hope you find it to be an enjoyable and insightful read. 



From: 

Sent: 

To: 

Cc: 

Subject: 

Attach: 

DiAmico, Cecelia <cdiamico@theacc.org> 

Friday, March 28, 2014 5:43 PM 

Folt, Carol Lynn <carol.fol@unc.edtr*; Charles W. Steger <steger@vt.edn>; Donna Shalala <dshaMa@miami.edu>; Eric Barton 

<ebarron@fsu.edtr*; G.P. Bud Peterson <bud.peterson@gatech.edn>; James P. Clements <jclements@clemson.edu>; Ja~nes R. Ramsey 

<ra~nsey@louisville.edu>; Kent Syverud <ksyverud@syr.edu-~; Mark A. Nordenberg <norden@pit£edu-~; Nathan O. ttatch 

<hatch@wfu.edu>; Rm~dy Woodson <Randy _Woodson@ncsu.edu>; Rev. John I. Jenldns <Jenkins. 1 @nd.edu>; Richaxd H. Brodhead 

<richaMbrodhead@duke.edu>; Teresa A. Sullivan < president.snllivan@irginia.edu>; Wallace D. Loh <lohw@umd.edu>; William P. 

Leahy <leahy@bc.edt~-; Carolyn Callahan (cmc@vi~ginia.edu); Elaine Wise (elaine.mse@louisville.edu); JaNe Hodge 

(hodge@cle~nson.edu); Lan7 Killough (laxry@~it.edn); Broome, Lissa L --lbroo~ne@email.unc.edu>; Martha Putallaz PhD 
(putallaz@duke.edu); Marvin P. Dawkins (mdawldns@miami.edu); Michael J. Wasyle~ko (mjwaule@ur.edu); Nicholas Hadley 

(Hadley@umd.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu); Patricia Bellia (pbellia@nd.edu); Reggie DesRoches 

(reginald.descoches@ce.gatech.edu) <reginald.desroches@ce.gatech.edu;,; Richard D Carmichael (carmicha@~vfu.edu); Robert Taggart 

Jr. (robert.taggart@bc.edu); Roby B. Sawyers (roby sm~ers@ncsu.edu); Sam Pardne (sam~pardue@ncsu.edu); Sue Ann Allen 
(sne.bidstrup@chbe.gatech.edu); Susm~ Albrecht (saa01@pitt.edu); Blake James (bjames@miami.edu); Brad Bates (brad.bates@bc.edu); 

Craig Littlepage (ckl9e@virginia.edu); Dan Radakovich (drad@clemson.edu); Daryl J. Crross (djgross@syr.edu); Debbie Yow 

(d~yow@ncsu.edu); Jack Swarbrick (swarbrick. 1 @nd.edu); Kevin Ander~n (kevina@nmd.edu); Kevin White (kwhite@duaa.dnke.edu); 

Cunningham, Bubba ~bubbac@email.unc.edu>; Mike Bobinski (mbob@gatech.edu); Ron Welhnan (welhnanr@wfu.edu); Stan Wilcox 
(swilcox2@£su.edu); Steve Pede~son (spederson@athletics.pitt.edu); Tom Jurich (tom@gocards.com); Whit Babcock (wbabcock(c)!vt.edu) 

Swofford, John <j swofford@theacc.o~g> 

NLRB Decision 

INFORMATION ABOUT THE NLRB RULING.PDF 

The attached is sent on behalf of Commissioner Swofford: 
I just received this from the NCAA and wanted to share with you. Thanks. 
John 
CECELfA D]AMICO 
Executi~e Assistant to the Commissioner 

4512 Weybridge Lane 

Greensbo!o. NC 27407 

O: 336.8~4 8787 I D: ~36.3~J9 1209 



INFORMATION ABOUT THE NLRB RULING 

On March 26, NLRB Regional Director for Region 13, issued a decision finding that Northwestern 

University football scholarship student-athletes are "employees" under the National Labor Relations Act. 

The Regional Director based its decision in part on the special rules, time commitment, recruitment, and 

revenue generation relevant to football scholarship student-athletes. 

Among the statements made in the decision, the Regional Director said that Northwestern scholarship 

football student athletes are not "primarily students." The Regional Director distinguished between 

walk-on/non-scholarship football student-athletes and those receiving scholarships, so walk-ons are not 

included within the "employee" status. 

The Regional Director also found that the College Athletes Players Association (CAPA) qualified as a 

"labor organization." 

Northwestern University already has issued a statement strongly disagreeing with the Regional 

Director’s conclusions and indicating that it will appeal to the National Labor Relations Board. The NCAA 

supports Northwestern’s position wholeheartedly. 

WHAT DOES THIS DECISION MEAN TO THE NCAA AND ITS MEMBER UNIVERSITIES? 

This decision has limited immediate impact on the NCAA and its member universities. First, the decision 

is limited in scope. It provides only that the football scholarship student-athletes at Northwestern 

University have the right to petition to be represented by a union - in this case CAPA. The Regional 

Director based his conclusion on the ostensible fact that the individual circumstances at Northwestern 
allowed for the creation of an employer/employee relationship between the university and its football 

scholarship student-athletes. The Circumstances and treatment of student-athletes at each university 

need to be carefully evaluated to determine whether their football scholarship student-athletes fall 

under the definition of employee. This should be an individualized test. 

Second, the Regional Director’s decision only applies to private universities who fall under the NLRB’s 

jurisdiction. Public universities and private universities that are made by state legislation, and thus 

perceived to be quasi-public higher education institution, are also exempt from the decision. However, it 

should be noted that a public university will be subject to state labor laws that often completely mimic 

the NLRB body of law and decisions. 

Third, the mere fact that CAPA has obtained the right to represent scholarship student-athletes at 

Northwestern University does not by any means guaranty that these student athletes will in fact vote to 

be represented by CAPA. To win representation rights, CAPA needs to obtain a majority support from 

the proposed bargaining unit of 85 scholarship football student-athletes. There may be a number of 

student-athletes who do not view themselves as "employees" of the university, and who would prefer 

to remain proud students of their universities. 

Finally, assuming CAPA does win the election, the representation of student-athletes will be limited to 

Northwestern University’s scholarship football student-athletes. This will not impact any other university 

or scholarship sport at this time. In simple terms, this situation would be contained. CAPA would need 

to file petitions at every individual private university to expand the scope of its representation. 



WHAT HAPPENS NEXT? 

As noted above, the next step at Northwestern University is for a vote by the scholarship football 

student-athletes to take place. This will happen within approximately 40 days of the time the Regional 

Director issues an order directing election. Northwestern University has indicated publicly that they will 

file an appeal of the Regional Director’s decision to the National Labor Relations Board in Washington 

DC. 

WHAT HAPPENS IF THE NLRB RULES AGAINST NORTHWESTERN UNIVERSITY’s APPEAL? 

If the NLRB rules against Northwestern University’s administrative appeal, then the university may file 

an appeal in the United States Circuit Court as a matter of right. In the interim CAPA will be allowed to 

file additional representation petitions at other private universities. 

HOW DOES THIS DECISION IMPACT THE NCAA’S FUNCTION? 

The NCAA’s Business will and should continue as usual. 

WHAT SHOULD MEMBER UNIVERSITIES DO IN THE INTERIM? 

There is bound to be a lot of misinformation spread out there. It is incumbent upon our members to 

share the truth with our student-athletes and properly educate them, so they are prepared to make 

educated decisions on the issue of representation should CAPA or other unions approach them about 

unionization. 

HOW LONG IS EACH STAGE OF THE PROCESS? 

As noted above, the election will take place within 40 or so days. The appeal will not stay the election. If 

CAPA wins the election, they will seek to begin bargaining with Northwestern University almost 

immediately after the win. 

WHAT MESSAGE SHOULD BE DELIVERED TO STUDENTS AND STAFF? 

The message should be one of confidence and honesty. Quite simply, the Regional Director got this one 

wrong. Our student-athletes are not employees. They are first and foremost matriculated at their 

universities to obtain a first-rate education that will enable them to obtain life and professional skills to 

succeed in the global world. Student athletics are merely a small part of what our great universities 

provide to our students to make them better and more complete individuals. There is simply no merit to 

the proposition that scholarship student-athletes of any kind are employees. We are confident that we 

will ultimately see this unfortunate decision reversed. 



Fl’om: 

Sent: 

To: 

Subject: 

Robert Eno <eno@indiana.edu> 

Saturday, March 29, 2014 4:38 PM 

’Roberi Eno’ <eno@indiana.edu> 

RE: FW: HBO Real Sporis segment: A call tbr l?aculty to act! 

Dear ColleaN~es, 
I think COIA has been very active on these issues for many yem~s. It has been very ha~rd to make progress on the national level, but I think there is more that we can do on 
the local level. 
COIA’s basic proposals on dealing with these issues were published in several white papers: "Academic Integrity in Intercollegiate Athletics" (2005), "Recommendations 
to the NCAA Presidential Task Force" (2005), and "Framing the Future" (2007). All these arc accessible on the COIA website. In developing our proposals, we worked 
closely with FARs and the National Association of Acadetnic Advisors tbr Athletes (N4A). 
Some of the proposals were for NCAA legislation, others were for stmadards to be locally developed and applied in the context of the former NCAA recertification 
process. All called tbr significant involve~nent of l:acul~ senates or committees that would pm’ticipate in setting and ~nonitoring adtnissions policies, and monitoring 
enrollment trends and grading patterns through aggregate data. 
COIA can speak nationally, but our leverage on these issues is limited at that level. The NCAA adtninis~’ation has generally expressed sy~npathy with our views (and even 
posted our academic integrity white paper on the NCAA website), but the forces at work in the lm’ger NCAA create strong headwinds. What we have not tested is the 
leverage we could gain if member senates linked together in pursuing the types of policies COlA has recommended locally. 
When those proposals were first made, COIA’s membership was much smaller. Now over half the FBS school senates are members. In several conferences the share is 
65-75% - within such conferences in paxticulm’, it should be possible for COIA senates to work together and with non-COIA partners to create meaningful pressure on 
administlations to adopt stronger standards and best practices, adapted to local traditions and contexts, especially if FARs who share these concerns join the effort. 
While we may each feel that the conditions described in the video do not apply to our own schools, we’re all vulnerable; if not today, tomorrow. UNC provides an example 
of a program with a strong reputation for integrity and an outstanding FAR. which nevertheless turned out to have severe problems. A ~nonth ago, a member of the task 
force that reviewed the scandal at UNC spoke at our national meeting and stressed that one element of any solution has to be greater faculty ownership of its role in 
preventing academic fraud. 
At the national level, COIA is continuing to work with the N4A as well as to lobby the NCAA. I think that if many of us comanunicate across school and senate boundaxies 
and work on local and conference-level action, we can at least tind out what sort of impact that strategy ~night tnake. 
Bob Eno 
On 3/28/2014 7:22 PM, Bowen, Mike wrote: 
> Friends, 
> 

> I’m fom, a:rding a video link 
> (http:/im.youtube.com/watch’hv- n’VdYbHI0x4), 
> I received today from Gerry Gumey, that should move all of us who 
> cm’e about the integrity of our institutions to action. Faculty 
> simply cmmot allow, and/or must take the necessary stand to stop, the 
> ldnd of failures of academic integrity detailed in the report - for 
> any 
> group(s) of student-athletes and non-athlete-students an~avhere on our 
> campuses. Such reports embaxrass us all, and rightly so. We need to act. 
> 

> We’ll certainly be following up on this, asking you, our members, for 
> your help, advice and a~ssistance as we begin to think about how best 
> to proceed. In the meantime, please send me any thoughts or 
> suggestions you might have. 
> 

> Best regards, 
> 
> Mike 
> 

> Michael G. Bowen, Ph.D., COIA Chair 
> 

> Universi~ of South Florida 
>. 

> College of Business 
> 

> Depa~rtment of Management & Organization 
> 

> 4202 East Fowler Ave, BSN 3409 
> 

> Tmnpa, Florida 33620-5500 
> 

> 813.974.1765 (O) 

> ~nbowen@us£edu 
> 

> http ://blogs .comm.psu.edu/thecoia~’ 
> 

Professor of Biology 
Depm’tment of Biology 
University of Oregon 
1370 Frmfldin Boulevaacd 
Klaanath Hall, Room 77 
Eugene, Oregon 97403 
USA 
phone: 541-346-4510 



fax: 541-346-6056 



From: 

Sent: 

To: 

Subject: 

Attach: 

@yahoo.com 

Monday, March 31, 2014 5:54 AM 

Broome, Lissa L <lbroome@email.unc.edu> 

Registration 

Ev Dove speaking.JPG; 2013 Minority Business of the Year Award.docx; Evelyn’s 
Resume.rtf; Pinnacle Nomination.rtf 

Director Diversity Initiative 

Lissa: 
I’d like to register for inclusion in the database. 
Ev 

Evelyn Dove 
PathChoice Ministry 
539 Briary Run 
Kinston. NC 28501 



Updated from Carolina Women In The News... 

http:llgivingpubs.unc.eduldocumentslcarolina_womenlarchiveslSummer20071 

Evelyn Dove-Coleman was among seven Kinston-area women nominated for the 2007 
Pinnacle of Achievement Award, presented by the Kinston-Lenoir County Chamber of 
Commerce. The award recognizes professional excellence and valuable service to the 
community. 

Dove-Coleman was a columnist for the Free Press and Chapel Hill Herald. Her column, 
"The Path," now appears in the Eagle News of Washington, D.C. Evelyn is the author 
of Prayers to Survive, Have Hope! and Harvey Beech Speaks: 1st Black UNC Graduate 
Reminisces & Expands. She co-authored Children Matter with her twin sons, Jay and 
Lee. Her books are part of the North Carolina Collection in UNC’s Wilson Library. 

Evelyn graduated from UNC in three years, earning her English degree in 1975. She 
was a North Carolina Fellow, a member of the Order of the Valkyries, an Institute of 
Government intern and the first black student body secretary. She was a charter 
member of AKA Sorority’s Theta Pi chapter, where her godmother Roberta Jackson 
was the advisor. Today Evelyn provides counseling and inspirational speeches and 
writings through Pathchoice, Inc. PathChoice received the 2013 Chamber of Commerce 
Minority Business of the Year award. She received the 2007 Martin Luther King, Jr. 
Keeper of the Dream Award in Kinston/Lenoir County and was named to the N.Y.- 
based Metropolitan Who’s Who for Counselors. She is a life member of the UNC 
General Alumni Association. 

Here’s what Evelyn says about what Carolina did for her and why she gives back: 

"When I was recruited to UNC from Governor’s School, a door of unlimited 
opportunities was opened for me. I give to Carolina because it was both my launching 
pad and my rocket ship. The education I received as an English major is unmatchable. 
When I drafted a speech for a North Carolina Supreme Court justice, she told me that 
the value of my UNC education was apparent. I have been blessed, and I feel 
compelled to help create opportunities for young students to attend UNC in the future." 

PathChoice, 539 Briary Run, Kinston, NC 28501, ~yahoo.com 



From: 

Sent: 

To: 

Subject: 

Kanaly, Mark <Mark.Kanaly@alston.com> 

Monday, March 31, 2014 7:09 AM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

RE: ABCs of Banking Law PowerPoint Ulxtate - - Time Sensitive’. 

Lissa: 

So sorry for [he deiay. We are havingtroubie updating a couple of the slides wi[h graphics, and I’m Lrying to get that fixed tMs morning. ~n [he event [hat I 

can’t get ~t fixed ~n time, how many copies should ~ plan to bdngto the event? 

F~m= Broome, Ussa L [mailto:lbroome@ema&unc.edu] 
Sent; Saturday, March 29, 2054 2:$3 PN 
To= Kanaly, Mark 
Subject= ABCs d Banking Law PowerPoint Update -- Time Sensitive~ 

Hi Mark - Could you please get us any updates to the attached PowerPoint by Monday at noon. We will be leaving for Charlotte midday Monday so we need them 

by then to make copies and get them stuffed into the participant folders. If there are no changes, just let me know and we’ll go with this. 

Thanks, 

Lissa 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

9~9.962.7066 

http:!!www.law.unc.edu!centers!banking 

Access my papers on SSRN at: http://ssrn.com/author=248720 

Description: 

http://www.law.unc.edu/images/news/media/bankingfinance web 542.jpg 

NOTICE: This e-mail message and all attachments may contain legally privileged and confidential information intended solely for the use of the 

addressee. If you are not the intended recipient, you are hereby notified that you may not read, copy, distribute or otherwise use this message or its 

attachments. If you have received this message in error, please notify the sender by email and delete all copies of the message immediately. 



From: 

Sent: 

To: 

Cc: 

Subject: 

Attach: 

Hitselberger, Carol A. <CHitselberger@mayerbrown.com> 

Monday, March 31, 2014 12:46 PM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

’Karol Sparks’ <Karol.Sparks@Nkn.com> 

RE: ABCs of Banking Law -- Update Powerpoints -- Urgent! 

ABCs of Banldng.pdf 

Here iL is .-- Karol’s deck but updated a bit and with sorne slides deleted. 

Mayer gro~v~ LLP 

Charlotte. Office. 

2~4 North Tryor! St!’e.et, Suite 3800 

Charlotte, Norti~ Caroiir!a 28202 

DirecE Dial: 704 444 24522 

Fax: 704 377 2033 

New York Office. 

1675 groadwisy 

Ne.w York, Ne.w York 1.00~.9 

Direct Diai: 2~2 506 2662 

l:ax: 2~.2 262 

Em~ih chitselberger@maverbrown.com 

From: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent; Saturday, March 29, 201~ 2:11 PM 
To-" Hitselberger, Carol A. 
C¢; ’KarN Sparks’ 
S~bject-" FW: ABCs of Banking Law -- Update Powerpoints -- Urgent! 

Hi Carol ---I have attached the materials Karol Sparks used last year for the financial statemen[ discussion, it includes infom?ation on capital, but Karol has not 

updated it. Could you review this Power Poker (and Karot’s ernail below) and make any modifications or additions you’d Hi(e? We are on a dght time[able and really 

need to receive this back by Monday at noon, ~f possible. We wil~ be leaving for Charlotte on Tuesday mMday m~d we need to have the materials cop~ed and 

stuffed into participant folders before then. 

Abo, we would be happy t.a haw~ up t.a tw.a people flom your fim~ ate:end the pr.agram on a c.ampl~mentary basis ~t~ recogmt~on oF your fh’m provh~ng the space for 

the program, They sh.auld register for the program by IV~onday at noon as well When ~t comes l:kne to pay, they can se~e(:~: UNC law faculty or staff and avoid paying 

a fee. The online registration is at .~RIZZ~_~_~_:]_~:_~_B_E:~MZ~_[gZ~_~_Eb_~_~_~_~!J_~fiZ. 

Thanks, 

F~m= Karol Sparks [mailto:KaroI.Spar~@bfkn.com] 
Sent~ Monday, March 24, 201~ 12:01 PN 
Te~ Broome, Lissa L; Carol HiNelberger (chiNe!berCer@ma~erbrown.com); Sco~ Cammarn (sco~.cammarn@c~,com); euqene, m.katz@we!!sfar~o.com; Kanaly, Mark 
Subje¢t~ RE: ABCs of Banking Law -- Update PowerpoinN 

L~ssa .-- for finandsl statemen[s, I will use the first two substantive PPT slides and wHI wan[ the footnotes ~n the WORD doc ~n the written materials. ~f Carol wou~d 

Hke to build her capita~ beNnd my two slides, that wouM be great, Plus, she can obviously use mwofthe ones that are there. I am also not wed to the back ground 

if she wrests to change that. ~ wH~ go over the balance sheet and the income statement --- 20 m~nutes maybe and ~eave the rest for Caro~, ~f that works. 

~ have to teach at WFU at 2:30 ~:hat day so I w~H be sl~pph~g out, and f apologize for that, bu~: snow days prew~mt be from canceU~ng a two hour class~ which I had 

originally p~anned to do, 

Karo! K, Sparks 

Barack Ferrazzano LI~P 
.::0d ~!~:i~i!: ~’,.’i ~d s~: !~ ’:,L:i~,’! :.:b0t~, qhi:~ ~ il. b:.X.:.X. 

F~m: Broome, kissa k 
Sent~ Friday, Narch 21, 2014 4:39 PN 
To~ Karol Sparks; Carol Hitselberger (chitselberqer@magerbrown.com); Sco~ Cammarn (sco~.cammarn@cwt.com); euqene.m.katz~Nwellsfarqo.com; Kanaly, Nark 
Subject~ ABCs of Banking Law -- Upda~ Powerpoints 

Friends - 

~ need you aH to update your Powerpoints for this program by a week from today, Friday, Februaw 28 at 5:00, if at all possible. Karol and ~arN should get together 

to review last year’s materials for "Understanding a Bank through its Financial Statements" (which I have attached) to make any necessary modifications and 

discuss how they are going to handle that hour-long presentation. I will update and revBe the "Activity and Investment Limitations" slides which have been 

handed down from Lawrence Baxter, to Saule Omarova, and now to me. If anyone needs me to send them a copy of their materials from ~ast year, please let me 

know. 

As of Wednesday, we had ~7 registrants. I’m hopeful some more wiU register. I have attached an email you can use to encourage your colleagues to attend. 

Thanks and enjoy thB lovely spring weather. 

Lissa 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, ~enter for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, N~ 27599-3380 

919.962.7066 

http:!!www.law.unc.edu!centers!banking 



Access my papers on SSRN at: http://ssrn,com/author=248720 

i~i Description: 
http://www.law.unc.edu/images/news/media/bankingfinance web 542.jpg 

CIRCULAR 230 DISCLOSURE: Unless expressly stated otherwise in writing, any tax advice contained in this communication (inclnding any attachments hereto) is 

not intended or written to be used, and cannot be used (i) for the purpose of avoiding penalties that may be imposed on a taxpayer, or (ii) in promoting, marketing or 

recommending a partnership or other entity, inveslment plan or arrangement. 

This message, which contains intbrmation t~om a law firm, may be confidential and privileged. If you have received this communication in error (you are not the 

addressee or authorized to receive for the addressee), you tnay not use, copy or disclose the message or any information contafined in the tnessage. If you have 

received the message in error, please advise the sender by reply e-mad and delete the message. 

IRS CIRCULAR 230 NOTICE. Any tax advice expressed above by Mayer Brown LLP was not intended or written to be used, and cannot be used, by any taxpayer 

to avoid U.S. federal tax penalties. If snch advice was written or used to support the promotion or marketing of the matter addressed above, then each offeree should 

seek advice from an independent tax advisor. 

This email and any files transmitted with it are intended solely for the use of the individual or enti~ to whom they are addressed. If you have received this email in error 

please noti~ the system manager. If you are not the named addressee you should not disseminate, distribute or copy this e-mail. 
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From," 

Sent: 

To: 

Subject: 

Bortz, Conrad <cbo~lz@emaiLunc.edu> 

Monday, March 31, 2014 3:43 PM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

FW: 3.31.14 update - ABCs attendees [MB-AME.FID961905] 

From: Boswell, Erin [mailto:EBoswell@mayerbrown.com] 

Sent: Monday, March 31, 2024 1:45 PM 
To: Bortz, Conrad 
Subject: RE: 3.32.24 update - ABCs attendees [MB-AME.FID962905] 
~Ne have one r~lore MB attorney ~:ror~l the 2 Lisa sent to C~fol that c:ar~ attend \&’edr~e_qda~q~ £:or~ferer~£:e, 

Karen Vasko 

._k__v___a__s__k___o___@___n_]_a__y___e__r__b___r__o____w___n_:__c___q__m__. 

CA bar # 277937 

I see the registration is closed, can we get her registered so she can receive the confirmation e-mail? 

Eri~ I{, Boswell 

Mayer grown LLP 

A~torney £ecru[ter arid Marketing Coordinator 

-[ +& 704 444 3552 

[: 4-~ 704 377 2033 

e boswell ~_rR~ge r brow n.com 

2~4 N. ]-r,ion Street Suite 3900 

Chadotte, NC 28202 

From: Bortz, Conrad [mailto:cbortz@email.unc.edu] 

Sent: Monday, March 32, 2024 2:28 PM 

To: Boswell, Erin 

Subject: 3.32.24 update - ABCs attendees 

Hi, 

Here is the latest: 

Bain, Laura Elizabeth Paul Hastings 

Beard Jr., Charles E. PricewaterhouseCoopers 

Beaty, Rufus F. TD Bank 

Bortz. Conrad K. UNC Center for Banking and Finance 

Bossong, Brooks F. Nexsen Pruet 

Best, Jennifer C BB&T 

Bowen. Kiel Mayer Brown 

Bradfield, Angelena The Clearing House 

Broome, Lissa L. UNC School of Law 

Cammarn, Scott A. Cadwalader Wickersham & Taft 

Carlock, Jacqueline S. UNC School of Law 

Chatterjee, Neera Wells Fargo 

Cheng, Jamie Y. American Savings Bank 

Coppola, Nancy First Citizens Bank 

Croghan, Katie Paul Hastings 

Gifford, Robert W Kane Russell Coleman & Logan 

Griffin, Timothy W. Poyner Spruill 

Hitselberger, Carol A. Mayer Brown 

Kanaly, Mark C. Alston + Bird 

Katz, Eugene M. Wells Fargo 

Lee, Regina S. Royal Bank of Canada 

Long, Donald D. Lenhart Pet[it 

Mantilla, Catherine C Federal Reserve Bank of Richmond 

McRee, Ruth Poyner Spruill 

Okinaga, Caryn Hatsue American Savings Bank 

Ostendorf, Elizabeth S. First Citizens Bank 

Pape, Sarah Lindquist Zimmerman Kiser & Sutcliffe 

Romohr, Philip Wayne Square 1 Bank 

Scharnhorst, Dean BB&T 

Simmons Jr.E Bardin PoynerSpruill 

Sparks, Karol K. Barack Ferrazzano 

Wirth, Robert BB&T 

Conrad K. Bortz 

Business Services, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

9:19.843.9288 

ht[p:/iwww.law.unc.eduicentersibanking 



The world breaks everyone, and afterward, many are strong at the broken places. 

E.M. Hemin~way 

IRS CIRCULAR 230 NOTICE. Any tax advice expressed above by Mayer Brown LLP was not intended or written to be used, and cannot be used, by any taxpayer 

to avoid U.S. federal tax penalties. If such advice was written or used to support the promotion or marketing of the matter addressed above, then each offeree should 

seek advice t?om m~ independent tax advisor. 

This email a~d any tiles transmitted with it are intended solely for the use of the individual or entity to whom they are addressed. If you have received this email in error 

please notify the system manager. If you are not the named addres~e you should not disseminate, distribute or coW this e-mail. 



Flom: 

Sent: 

To: 

Subject: 

Goodmn Executive Search <bill@goodwinsearch.com> 

Tuesday, April 1, 2014 9:48 AM 

Bmome, Lissa L <lbroome@emaJl.m~c.e&~> 
Boardroom Prep Raleigh - April 11, 2014 - Available ~ats are tilling tkst! 

Available seats are filling fast! 
Learn from experts the inside track to 

becoming a Corporate Director. 
Goodwin Executive Search is leading a full day 

workshop to gu}de existing and aspiring 

corporate directors, featuring an amazing ~ineup 

speakers w~th e~ens[ve board experience. 

Boardroom Prep: The ~ns[de Track 



specific value you can add te t.-.: bot.-.:l’d How to pick you~ 

boald ts~T~ets C.~etti%~ on the "~sda¢’ of your target boards. 

When 

FRIDAY 



Register Now 

Forward this email 

This email was ~nt to Ibroome@emaiku~lc.edu by bill@qoodwinsearch.com :: 
._U_~__d___~_t_~__r_~_,:_o__~]]~Z_E_,_~]]__A___d__d_r_gg_s_ ~,nstant removal with _S_’_a__[_e__U___n__s_~_Lb__s__c_ELb_~’’ R_r]_v__a__C_}L_E_o_[Lc_Y.., 

Goodwin Executive Search :: 766 Whitaker Mill Road :: Raleigh NC :: 27608 



From: 

Sent: 

To: 

Subject: 

Research Triangle Chapter-NACD <charles recorr@ml.com> 

Tuesday, April 1, 2014 11:10 AM 

Bmome, Lissa L <lbroome@emaJl.unc.edu> 

RTC-NACD: Receive Incentive Credits’.! Directors’ College, April 10th 

REGISTER HERE ............................................................... 

Call or Email for easy registration! 
Whether yon are a new or experienced Director in a public, 
private or non-profit company, this is a great opportunity to 

expand yonr domain knowledge and effectiveness 

College Apri~l 10, 2014 hek~ a~ the Shera~o~ 
I{mperiaL RTPo 

Speakers and Topics 

Charles Re Com, Senior ~Tce Presid~g Investm~ts Memill Lgnch 

Peter von Jess, Chai~an and CEO USfalcon, Nc 

R~sk M~mageme~ a~d A~dik 

lira Kropp, SLKW htvestm~ts LLC 

William G. Pappas, Pa~eg Par~ Po6 LLP 

Patricia R. Healy, Co-Founder & Principal, Hyde Street Holdings, LLC 

John S. Russell, PaNner, K&L Gates LLP 

Lml& ~rith Key No~ Speaker 

"The Value of a Board" 

Denis Connaghan, CEO and Director, Clinverse Inc 

Amy E. Risseeuw, ARorney, ~yrick Robbins Yates & Ponton, LLP 

Dr. M. Niel Ransom, President and CEO, Ransomshire Associates, 

Alexander Donaldson, Atlorney, r~Vyrick Robbins Yates Ponton, LLC 

Frank Plastina, Founder & President, Arc & Company 

Henry Oehmann, Director- National Executive Compensation Services, 
Grant Thornton, LLP 

Haven Cockerham, President and CEO, Cockerham & Associates, LLC 



Apri~ I0o 2014 
Shera~0~ Imperial, R’FP 

B.J. ~tompson 

Directors’ College Volunteer Coordinator 

Research Triangle Chapter - 

National Association of Corporate Diredors 

(9~9) 899-~02~ 
h tt p;~ge~d?~ri~np~le.nacd onl~te.orp, 

Forward this email 

this emaii was sel~t to Ibroorne(’~ernaiLunc,edu by charles recor~@_r_n_Lc__o___n_! 

Update Profile/Email Address Instant removaIwith SageUnsubscribeTM Privacy Policy, 

Research Triangle Chapter-NACD i 150 Fayetteville St. :: Suite 2000 :: Raleigh i NC 27601 
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The Perils of Participations 

John E Hilson 

In Hollywood, a sequel is often not quite as good 
as the original. In the case of Southern Fidelity 

3danaging Agency, LLC. v. Citizens Bank & Trust 
Company, 20~4 WL 129336 (D. Kan. 2014), the 
sequel is better than the original, but neither case 
deserves even a single "thumbs up." 

An earlier article in this newsletter on the 
bankruptcy court decision discussed how that decision 
created some significant due diligence problems for 
those who acquire loan participations as well as for 
those who enter into subordination agreements with a 
lead lender. Wtfile the district court’s decision avoids 
some of the problems of the bankruptcy court decision, 
it too employs questionable analysis on several points 
and leaves the fundalnental issues in an unsatisfactory 
state. 

The Fac~s 

In 2007, Brooke Capital Corp. ("Debtor") 
borrowed $12.38 million from its subsidiary, Brooke 
Capital Advisors, Inc. CBCA"). To secure the loan, 
the Debtor granted BCA a security interest in stock 
("Stock") that it owned in another subsidiary. BCA 
purported to perfect its security interest in the Stock 
through possession by the Debtor’s attorney. 

Subsequently, BCA entered into four participation 

agreements with respect to its secured loan to the 

Debtor. In three of those agreements, BCA purported 

to sell approximately 72~A% of the loan to three 

participants. Those agreements, however, also required 

BCA to repurchase the interests sold. In the fourth 

participation agreement, BCA sold approximately 

14½% of fl~e loan to Bank of Kansas, but fl~at 

agreement contained no repurchase obligation. 

After the participation agreements were 
co~npleted, the Debtor granted a security interest in the 
Stock to Citizens Bank & Trust Compaw ("Citizens") 
to secure a pre-e~sting debt of approximately $9 
million that was being restructured. In connection with 
that transaction, BCA and Citizens entered into an 
escrow agreement to perfect their respective security 
interests in the Stock. In additiork BCA, the Debtor, 
and Citizens entered into a so-called Payment 
Agreement (the "Payment Agreement") pursuant to 
which BCA agreed that if either the Debtor or BCA 
became entitled to receive, directly or indirectly, any 
proceeds from the sale of the Stock, it would 
immediately pay such proceeds to Citizens to the 
extent necessary to satisfy the Debtor’s debt to 
Citizens. 

Given the difficulty that the courts and the parties 
have had differentiating the various relationships, 
perhaps the following diagram will help to keep the 
transactions straight. 

Debtor 

BCA Citizens 
Batik 

3 Participants 
Bank of 
Kansas 

Contents 

The Perils of Participations (Redux) ...................... 1 

Successors & Assig,,ns Clauses ................................ 4 

Recent Cases .......................................................... 7 

Soon after the transaction with Citizens, the Debtor 
filed [’or bankruptcy protection. Eventually, the Stock 
was sold and the proceeds were held pending 
resolution of a priority dispute between the 
participants, BCA, and Citizens. 
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With respect to the three participants (other than 
Bank of Kansas), the baltkmptcy court had ruled that 
their agreements were not true participation 
agreements, but disguised loans by thc participants to 
BCA. From that premise, the bankruptcy court could 
have ruled that the participants were bound by the 
subordination agreement that BCA later entered into 
with Citizens. Instead, however, it ruled that the 
participants had at most unpeffected security interests 
in the Stock, and that interest was subordinate to the 
security interest of Citizens. 

On appeal, the participants did not challenge the 
bankruptcy court’s re-characterization of their interest 
as a loan to BCA. That was probably" wise given that 
BCA was obligated to repurchase their interests and, 
thus, BCA - not the participants - had the risk of loss. 
Instead,    the    participants    claimed    that, 
"recharacterization or not, they held a perfected 
security interest in the [Stock] by virtue of BCA’s 
assigmnent and the operation of [§ 9-310(c)]." The 
Court referred this issue to a United States Magistrate 
Judge who issued a Report and Recommendation (the 
"Report") which the Court seemingly adopted 
verbatim. The relevant portion of the Report provided 
as follows: 

[A] review of the Participation Certificates 
shows that they provide that [sic] a security 
interest in the "Property" that was assigned 
and sold to Appellants. The Certificates 
describe Property." as including a "Pledge of 
100% stock of FLAC." The bankruptcy 
couWs recharacterization of the Participation 
Certificates from true participation interests to 
loans does not change or render invalid these 
provisions of the Participation Certificates. 
Because BCA assigned its perfected security 
interest in the FLAC stock to Appellants under 
the Participation Certificates, under 
[§ 9-310(c)] Appellants were not required to 
file to continue the perfected status of the 
security interest against creditors of and 
transferees from BCC (the original debtor). 
The recharacterization of Appellants’ 
Participation Certificates as loans by the 
bankruptcy court does not make the Kansas 
statute governing the assignment of perfected 
security interests inapplicable. 

The district court’s analysis on this point is a bit 
fuzzy and continues the confusion displayed in the 
bankruptcy court’s opinion. If the three participants 
had, in reality; made a loan to the lead lender (BCA), 
then their collateral was the lead lender’s right to 
repayment from the borrower (the Debtor) - a payment 
intangible - not the Stock pledged by the borrower to 
secure that obligation. Attachinent of their security 
interest in the payment intangible would also give them 
an attached security interest in the lead lender’s 
security interest in the borrower’s collateral. This is 
the teaching of UCC § 9-203(g). However, a security 
interest in an obligation that itself is secured by stock 

(i.e., a securit~ interest in a securiW interest) is not the 
same thing as a securi& interest in the stock. 
Nevertheless, the Report and the court conflated the 
two different debtors (i.e., BCA as the obligor that was 
obligated to the participants for a loan under the re- 
characterized participation agreement and the Debtor 
as the obligor that was obligated to repay the 
underlying loan) and, consequently, confused its 
analysis. 

Next, the court proceeded to the participants’ 
argument that BCA could not, without their consent, 
consent to the Debtor’s grant of a second priority 
security interest in the Stock to Citizens or subordinate 
its security" interest in the Stock. The court quoted the 
Report, which, in turn, quoted some, but not all, of the 
relevant language of the participation agreement. That 
language provided that BCA "will not, without 
[participant’s] written consent, renew, extend or 
consent to the revision of the provisions of any note or 
security documents covered [sicl or waive any claim 
against [the Debtor]." From this, the Report and the 
district court concluded that because BCA was 
contractually prohibited from agreeing to the Debtor’s 
request to grant Citizens Bank a second priority 
security interest in the Stock, it could not subordinate 
its first lien position to Citizens Bank’s second lien 
without the participants’ consent. 

Citizens apparently did not directly contest this 
conclusion. Instead, it argued that the Report failed to 
recognize that the participants’ interests, once re- 
characterized, were merely general intangibles, that 
UCC § 9-310(c), was inapplicable, and that therefore 
the participants did not have a perfected security 
interest in the Stock. 

The Court rejected all of these points. As to the 
first, the court wrote that: 
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[the    participants’]    initial financing 
arrangement with BCA may have been a 
participation agreement or a disguised loal~, 
but that does not affect the validity of BCA’s 
explicit assignment of its interest in the stock 
to the Appellants. Citizens argues that BCA 
did not actually assign its rights to the [Stock], 
but merely gave a security interests [sic] in a 
security interest, a mere general intangible .... 
The court rejects Citizens’ argument. The 
terms of the Participation Agreement expressly 
provide that BCA assigned Appellants a 
security interest in the specific "Property," and 
this Property included the [Stock]. All of the 
parties understood this to mean a security 
interest in the stock itself. 

With respect to perfection, the court concluded 
that the participants’ interests in the Stock were 
perfected under § 9-310(a). In summau~, the court 
stated that: 

BCA validly granted a securiU interest in the 
[Stock], and that this interest was perfected by 
BCA’s possession of the [Stock] certificate. 
The court rejects the argument that 
[participants] held only a security interest in a 
security interest, based on a plain reading of 
the instruments involved. The assigmnent of 
the security interest in the [Stock] was a 
separate transaction which is not eliminated or 
nullified by recharacterization of the 
participation agreements into separate loans. 
The [participants] therefore had a valid 
security interest in the [Stock], and this interest 
was perfected by the operation of [§9-310(c)]. 

The court’s analysis has numerous proble~ns. 
First, because the three participants were re- 
characterized as lenders to BCA, their perfection or 
lack of perfection should have been immaterial. While 
their security interest in BCA’s as’sets was not 
perfected, BCA’s interest in tt~e Debtor’s sto& was. 
The court seems to have overlooked the fact that the 
transactions involved two different debtors with 
different collateral or, even more troubling, was basing 
its decision on the notion that there were two separate 
transactions. Presumably, this latter explanation means 
that the participants made a loan to BCA and separately 
acquired an assignment of BCA’s security interest in 

the Stock. A security interest separate from a secured 
obligation is, however, an absurdity. 

With respect to the effectiveness of the Pay~nent 
Agreement against the participants, the Court’s focus 
on the language of the participation agreements may 
have been the right place to start (after all, if thcre had 
been no breach of the participation agreements, then 
the Court could ha~e disposed of the issue summarily), 
but its conclusion is truly problematic. By limiting its 
analysis to the language of the participation 
agreements, the Court’s approach makes the terms of 
the participation agreemems binding on third parties. 
Even if the Court was correct: that BCA breached the 
participation agreements by entering into the Payment 
Agreement, that does not necessarily mean that the 
subordination was ineffective. 

Certainly, there are some bases for that conclusion 
and the Court would have been well advised to 
consider them. BCA, by entering into the participation 
agree~nents with the three re-characterized participants, 
is deemed to have granted each of them a security 
interest in a payment intangible, together with the liens 
securing that paymcnt intangible. § 9-201(a) provides 
that a security agreemem is effective not only between 
the parties thereto, but also against "creditors." Each 
participation agreemcnt was a security agreement 
because once it is re-characterized its language of 
outright assignment should be viewed as creating a 
security interest rather than an outright sale of the 
payment intangible. Therefore, each participation 
agreement would be binding on "creditors." While no 
doubt this language is intended to mean that it is 
binding on creditors of the seller/debtor (i.e., BCA) the 
language is not so limited and one could argue that it is 
also binding on creditors of the account debtor (i.e., the 

Debtor). 

This argument should not prevail nor be 
particularly persuasive, however. The UCC is clear 
that, unless displaced by a particular provision, 
principles of law and equity, including specifically the 
law of principal and agent, supplement the Code’s 
provisions. § 1-103(b). When a participant allows the 
lead lender to remain the only secured party of record, 
a principal-agent relationship is created. Thus, the 
Court should have examined whether BCA had actual 
or apparent authority to enter into the Payment 
Agree~nent on behalf of the participants. Review of the 
participation agreement itself may be sufficient to 
deternfine whether actual authority existed, but would 
not be sufficient to determine whether apparent 
authority existed. 
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Citizens has appealed the district court’s ruling to 

Tenth Circuit Court of Appeals. Pending the outcome 

of that appeal, there are several practical implications 

of the case. First, participants should consider filing a 

financing statement. Certainly a true participant - that 

is, a true buyer of a payment intangible - is 

automatically perfected. § 9-309(3). However, a 

participant with a right of recourse against the lead 

lender may be, indeed very likely will be, deemed to 

have made a secured loan to that lender, in which case 

perfection as to the payment intangible would require 

filing. There will often be significant resistance to and 

probably little need for such a filing when tile lead 

lender is a major financial institution. However, when, 

as in this case, the lead lender is an affiliate of the 

borrower, filing may be the prudent thing to do. 

Moreover, such a filing will guard against the 

possibility that some court will fl~ink it: is needed to 

remain perfected in the account debtor’s collateral. 

That aspect of the Court’s decision in Southern Fidelity 

is simply wrong, but who is to say what other courts 

will be nfisled by it. 

Second, the participation agreement should clearly 
indicate what the lead lender may and, more important, 
may not do with respect to the participation interest 
without the participant’s consent. For example, it 
should expressly prolfibit the lead lender not merely 
from substituting or releasing collateral but also :from 
subordinating the lien. 

Third, the court’s decision creates significant due 
diligence challenges. Of course, because the interest of 
a true buyer of a payment intangible is automatically 
perfected, anyone considering the purchase of a 
participation interest cannot readily determine if the 
lead lender still owns the right to payment. Normally, 
the purchaser deals with this through representations 
and warranties, but representations and warranties 
protect the purchaser only when the lead lender is a 
creditworthy entity that can be relied upon to stand 
behind those representations and warranties. When the 
lead lender is an affiliate of the borrower, such 
representations and warranties may not be worth the 
ink used to print them. 

The Court’s decision expands this due diligence 
problem to almost eveuonc who enters into a 
subordination agree~nent. It leads to the conclusion 
that if the lender has sold a participation and if the 
participation agreement prohibits subordination of the 

relevant security interests, then, without the consent of 
the participant(s), the subordination agreement will not 
be binding on the participant even though the creditor 
that hoped to gain seIfiority under tile subordination 
agreement may have made a new loan or othem, ise 
relied upon the subordination agreement. This is tile 
result even though there may be no ready way for the 
counterpam." to the subordination agreement to 
determine whether there are participants and, if so, 
whether the subordination agreement requires their 
consent. 

One might be tempted to argue that a contrary. 
decision would not have avoided this problem but 
merely stfifted it: to the other party. In other words, if 
the subordination agreement were binding on a prior 
participant despite contractual provisions prohibiting 
the subordination, there would be little the participant 
could do to protect itself. However, that may not be 
true. There may be ways in which a true participant 
could take away the lead lender’s apparent authority" to 
act: on tile participant’s behalf. For example, a 
participant might insist that the lead lender file an 
amend~nent to its financing statement.    That 
amendment could state that: (i) the lead lender has 
sold a participation interest in the secured obligation; 
and (ii)the lead lender no longer has authority, to 
release collateral or enter into a subordination 
agreement with respect to the participation interest. 
Given the uncertainty about whether other courts will 
follow the decision in Southern FideliO~, participants 
should consider taking this approach. In any event, the 
morals are to beware, to understand the risks, and, most 
important, to explain them to the client. 

John F. Hilson is an adjunct professor at UCLA School 
of Law. 

St ccessors & (lauses 

Stephen L. Sepinuck 

A boilerplate term commonly found ill agreements 

of all ty~pes is a successors and assigns clause. A 

typical example is as follows: 
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agreement confirming that the nonassigning party 
remains bound is therefore unnecessal3r. 

Unfortunately, when phrased in that manner, fl~e clause 
may well serve no purpose. Several authorities support 
that conclusion. 

In NEGOTIATING AND DRAFTING CONTRACT 

BOILERPLATE, a necessalT reference work and guide 
for a~r transactional lawyer, Tina Stark identifies the 
following five potential purposes for such a clause: 

1. To Bind an Assignee to Perform 
2. To Require a Nonassigning Party to Render 

Performance to an Assignee 
3. To Indicate that Rights Are Assignable 
4. To Indicate that Duties Are Delegable 
5. To Bind the Parties to the Contract 

However, it is questionable whether the clause serves 
any of these purposes. 

To Bind an Assignee to Perform. In general, an 
assignment is a transfer of rights, not of duties. Duties, 
in turn, are delegated, not assigned. See Restatement 
(Second) of Contracts §8 317, 318. That said, an 
assigmnent of "the contract" or of "all my rights under 
the contract" generally constitutes both an assigmnent 
of rights and a delegation of duties. See Restatement 
(Second) of Contracts 8 328; U.C.C. 8 2-210(5). But 
see In re ~VIortgages Ltd., 427 B.R. 78!} (D. Ariz. 2010) 
(Arizona does not follow 8 328; an assignment of the 
contract does not delegate duties). 

To Indicate that Rights Are Assignable. The 
parties to an agreement generally can restrict the ability 
of one or both of them to assign their contractual rights, 
provided they use the language necessary to do so. See 
Restatement (Second) of Contracts 88 317(2)(c), 322. 
But cf U.C.C. 88 9-406, 9-408. On the other hand, an 
agreement that expressly provides that rights are 
assignable will be binding even over a later objection. 
Restatement (Second) of Contracts 8 323(1). 
According to Stark, some courts have relied on a 
successors and assigns clause when concluding that 
assigmnent is permitted while other courts have 
deemed the clause immaterial to the issue. What is 
undeniable, however, is that if the purpose of the clause 
is to make rights assignable, then the typical clause is 
poorly phrased. A better phrasing would be something 
such as the following: 

To Indicate that Duties Are Delegable. 
According to Stark, some courts have relied on a 
successors and assigns clause to determine that 
otherwise nondelegable duties are in fact delegable. 
Other courts have nfled that the clause does not convert 
nondelegable duties into delegable ones. In any event, 
if the purpose is to permit delegation, then the typical 
clause should be rewritten to expressly so provide. 

In a~\,�" event, it is not clear that the agreement 
between the assignor and the nonassigning paw would 
or could impact the duties of an assignee or successor. 
Stark cites cases ruling that a typical successors and 
assigns clause implies that an assignee is bound to 
perform and others ruling to "the contrary. In all 
likelihood, though, this issue is governed more by the 
language of the agreement between the assignor and 
the assignee than by "the language in the agreement 
being assigned. 

To Require a Nonassigning Party to Render 
Performance to an Assignee. In general, contracting 
parties are permitted to assign their contractual rights. 
See Restatement (Second) of Contracts 8 317(2). 
Although there are exceptions to this general principle, 
the fact remains that an effective assignment transfers 
to "the assignee the right to the nonassigning party’s 
peffornmnce. Id. at 8 317(1). A clause in the 

To Bind the Parties to the Contract. On its face, 
the typical clause indicates that the parties intend to be 
legally bound. However there is no requirement that 
an agreement contain such a statement and thus if this 
is the m~y purpose of the clause, it: is completely 

urmecessalT. 

Of course, the discussion so far deals only with 
assignees (and delegates), not successors. However, 
because a successor - e.g., the survivor in a corporate 
merger - succeeds by operation of law to the rights and 
obligations of the predecessor, it is highly doubtful that 
the typical successors and assigns clause is needed to 
affect the rights and duties of the parties. Moreover, 
the clause apparently does nothing to or for an entity 
that acquires one of the contracting parties in a manner 
that does not make the entity a successor. See .Vature’s 

Plus Nordic A/S v. Natural O~anics, Inc., 2013 WL 
5942257 (E.D.N.Y. 2013) (entity that purchased a 
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pai~ to a contract that included a clause purporting to 
bind successors and assigns did not have standing to 
bring a breach of contract claim in its own name). 

However, it is far from clear that a typically 
worded successors and assigns clause would achieve 
either of these purposes. 

Based on all this, Ken Adams, another notable 
contract drafting maven, has recommended "that the 
typical successors and assigns clause be scrapped. In 
his blog, Adams on Contract Drafting, he concluded 
that the clause sel~’ed no useful purpose. He then 
lamented that clause’s incoherence "helps ensure its 
survival - because drafters are unsure what ftmction it 
serves, they’re loath to delete it." 

Before joining in his recommendatiork it is worth 
noting that there nfight be a sixth purpose for a 
successors and assigns clause, a purpose closely related 
to purposes 1 and 2 above: to bind either the 
nonassigning party or the successor or assignee to an 
extension of the contractual relationship. For example, 
a security agreement might provide that it secures 
future loans made by the secured party to the debtor 
and after-acquired property, of the debtor. A successors 
and assigns clause might be an attempt to ensure that a 
successor to the debtor is bound by those terms. 

Secured securi~’ 
Debtor 

Party    agreemem ,,s* 

Sue: ¯. ssor~     . /~ adv~:nces 

or Assignee 

Alternatively, the clause might be an attempt to 
have the collateral secure future advances made by an 

Secured security 

P’ar   agreem.em 

aavances 

Debtor 

Successor 

assignee or successor of the secured part3,. 

Similarly, a guaranty might promise repayment of 
future loans made by the creditor to the principal 
obligor. A successors and assigns clause might be an 
attempt to cover credit extended by a successor or 
assignee. 

With respect to the former, the clause is probably 
mmecessary. Article 9 expressly provides that a 
successor to the debtor - a "new debtol~’ in Article 9’s 
parlance, see §§ 9-102(a)(56), 9-203(d) - is bound by 
an after-acquired property clause. § 9-203(e). While 
the Code and commems are conspicuously silent abom 
whether future advances to the new debtor arc secured 
by the collateral, that is probably because the liability 
of both the new debtor and the collaleral for such 
advances goes without saying. After all, the new 
debtor is bound not merely by the security interest, but 
by the security agreement entered into by the original 
debtor. See §9-203(d). Thus, if the security 
agreement with the original debtor purports to ~nake 
the collateral secure future advances, that should be 
sufficient to cover advances the secured party makes to 
the new debtor. Moreover, this result should not be 
unfair. A new debtor, as a successor that becomes 
liable as a nratter of law for all the original debtor’s 
contractual obligations, should be charged with notice 
of the security agreement. Accordingly, by accepting a 
future advance, a new debtor should expect that the 
advance is secured. 

With respect to the second example, the typical 
clause is probably insufficient. While a successor steps 
into the shoes of the predecessor and an assignee 
acquires the rights of the assignor, encumbering the 
collateral with liability for future loans made by a 
successor or assignee could greatly prejudice a debtor 
who lacks notice of the succession or assigmnent. 
Consider a scenario in which Debtor grants a security 
interest to X to secure existing and future debts. 
Debtor then borrows from Y, not: knowing that Y has 
become a successor or assignee of X. It would be 
rather inequitable for the collateral to secure that new 
indebtedness and, because of that, it is unlikely that a 
court would interpret a traditionally worded successors 
and assigns clause as having that effect. 

Similarly, while a court might interpret a 
continuing guaranty as covering future loans made by a 
successor to the original creditor, it is unlikely that a 
court would interpret the guarantee - even one with a 
successors and assigns clause - as extending to an 
assignee of the original creditor because that could 
greatly expand the obligation of the guarantor in ways 
that were outside the reasonable contemplation of the 
parties. Indeed, a recent decision of the Fifth Circuit so 
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ruled. See A~’cLane Foods’ervice, Inc. v. Table Rock 

Restaurants, LLC, 73~ F,~d ~75 (Sth Cir. 2013). 

In that case, Border Patrol of Wisconsin, Inc., 

purchased ~fine Taco Bell franchises with financing 

provided by PFS, a division of Pepsico. Wederquist, 

who owned 25% of Border Patrol guaranteed Border 

Patrol’s debt to PFS. PFS then sold its U.S. and 

Canadian operations to Ameriserve Food Distribution, 

Inc., which three years later transferred them to 

McLane Foodservice Inc. in a bankruptcy sale. 

McLane then sold goods on credit to Table Rock 

Restaurants, LLC, an entity in which Wederquist held a 

40% interest. When Table Rock ceased operations, 

McLane sued Wederqulst to recover the $447,000 due. 

The lesson from this discussion is that if the 
parties intend to cover future advances made by or to a 
successor or assign, they should expressly so state in 
the future advances clause, rather than relying on a 
traditionally worded successors and assigns clause. 
Such a clause serapes no clear purpose and can be safely 
discarded. 

Stephen L, SepO~uck is a professor and associate dean 

at Gonzaga University School of Law and director of 

the Commercial Law Center. 

Wederquist 

.~,~.---~-’~ Border Patrol 
PFS 

~e~n Wisconsin, Inc. 

! 
Ameriserve 

Food Distribution 

1 
McLane 

Foodse~wice, Inc, 

Wederquist 

TaMe Rock 

Restaurants, LLC 

The guaranty agreement covered "any and all 
indebtedness.., to Creditor now or hereafter e~sting" 
and also provided that it would inure to the benefit of 
and be enforceable by Creditor’s assigns. 
Nevertheless, the Fifth Circuit affirmed a judgment in 
favor or Wederquist. It did so not on the basis that the 
only debt guaranteed was that of Border Patrol, not 
Table Rock, but on the basis that the guaranty did not 
cover credit extended by McLane. The court wrote: 

That the Guaranty inures to McLane’s 
benefit does not ~nean that the Guaranty 
secures credit extended by McLane .... 
[Tlhe Guaranty only secures credit 
extended by PFS and its affiliates .... 
[T]he ~nost logical interpretation of [the 
successors and assigns clause] is that it 
simply provides that the successors, 
transferees, and assigns of PFS and its 
affiliates may enforce the Gtkaranty to 
collect debts resulting from credit extended 
by PFS and its affiliates. 

Id. at 379. 

Recem Cases 

SECURED TRANSACTIONS 

Attachment Issues 

Commercial Law Corp. v. PT)IC, 

2014 WL 413934 (E.D. Mich. 2014) 
Even if the security agreement between a law firm and 
its bank client, Milch purported to secure the client’s 
obligation to pay for legal services, was signed before 
the FDIC took over, a fact the FDIC disputed, the 
security interest was nevertheless not effective against 
the FDIC because there was no evidence that the 
security agreement was approved by the bank’s board 
of directors or that such an approval was reflected in 
the minutes of a board meeting, as required by 12 

U.S.C. § 1823(e). 

In re STzV Transport Ltd., 

2014 WL 585311 (Bankr. S.D. Tex. 2014) 
Even if a person who puts up collateral but is not an 
obligor on the secured debt qualifies as a "debtor" for 
the purposes of the Uniform Fraudulent Transfer Act, 
the corporation that owned trucks allegedly used to 
collateralize a loan to one of its directors did not grant 
a security interest in the trucks because the director 
lacked authority to bind the corporation. The director 
lacked actual authority because the document 
purporting to grant that director authority to act for the 
corporation was signed only by that sole director, not 
by both of the directors. The director lacked apparent 
authority because the corporation did nothing to create 
the appearance that the director was authorized to act 
on the corporation’s behalf. 
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In re Salander-O’Reilly Galleries, LLC, 
2014 WL 1101050 (Bankr. S.D.N.Y. 2014) 

Bank’s blanket lien on art gallery’s inventory a’ctached 
to a consigned painting even though the security 
agreement provided that:    (i) goods held on 
consignment were excluded from the borrowing base; 
and (ii) the gallery warranted that it had ownership of 
all "collateral." However, a dispute about whether the 
consignor actually retrieved the painting after the 
consignment agreement expired and then returned the 
painting to the gallei)T for exhibition purposes 
prevented summary judgment on "the issue of priority 
between the consignor and the bank. 

Vehicle Dev. Corp. v. Livernois Vehicle Dev., LLC, 

2014 WL 409744 (E.D. Mich. 2014) 
Bank with a perfected security interest in all inventory 
and equipment of a Michigan borrower that operated a 
vehicle repair fhcility did not have a security interest in 
the 81 trucks that a Singapore compaw provided to the 
borrower for conversion from left-hand drive to right- 
hand drive. The written agreement expressly stated 
that title to the trucks remained with the Singapore 
company and thus the borrower lacked sufficient rights 
in the trucks for the bank’s security interest to attach to 
them. Moreover, the trucks did not fit within the 
defi~fition of either equipment or inventory. 

Blanken v. Kentucky Highlands" Investment Corp., 
2014 WL 800487 (E.D. Ky. 2014) 

Language in a security agreement defining "excluding 
property" to consist of "aw contract, lease, license, or 
other agreement that contains a provision prohibiting 
the assignment or grant of a security interest thereiff’ 
did not exclude equipment that the debtor acquired in a 
transaction structured as a lease but which was really a 
sale with a retained security interest even though those 
transaction documents prohibited future encumbrances. 
Equipment is not a "contract, lease, license, or other 
agreement." Moreover, the prohibition on further 
encumbrances was ineffective under § 9-407 to prevent 
the attachincnt of a second security interest. 

Perfection Issues 

In re Northern Beef Packers Ltd. P ’ship, 
2014 WL 948470 (Bankr. D.S.D. 2014) 

Even if equipment lessor had a blanket security interest 
in the debtor’s other assets, that security interest 
became unpeffected when the lessor amended its 
financing statement to restate the collateral to consist 
only of the equipment covered now or in the future by 
a lease or security agreement between it and the debtor. 

In re Lozar, 

2014 WL 910352 (Bankr. N.D. Ohio 2014) 
Secured party with a security interest in a motorcycle 
perfected by notation on the certificate of title became 
unperfected when, upon receiving a check - later 
dishonored - for the secured obligation, it noted a lien 
release on the certificate and returned the certificate to 
the debtor. 

Priority Issues 

~[illennium Bank v. UPS Capital Business Credit, 
2014 WL 972232 (Colo. Ct. App. 2014) 

Secured pa~ that, pursuant to an intercreditor 
agreement, had priority in subcontractor’s general 
intangibles but not accounts, had priority in the 
subcontractor’s breach of warranU claim against a 
paint seller even though the damages were measured 
by the cost of the extra services provided to the 
contractor in several rcpainting efforts, [’or which the 
contractor did not pay the subcontractor. The 
subcontractor did not any render services to the paint 
seller and the contractor was not liable for the cost of 
the extra services, and hence the claim was not an 
account. 

Wakgfield Kennedy, LLC v. Baldwin, 
2014 WL 910029 (D. Utah 2014) 

Debtor that, purst~ant to a contract to sell a note and 
mortgage, placed the note into escrow had insufficient 
rights remaining in the note to grant a security interest 
in the note superior to the rights of the buyer. 

Enforcement & Liability Issues 

Blanken v. Kentucky Highlands" Investment Corp., 
2014 WE 800487 (E.D. Ky. 2014) 

The assignee of a secured party in a transaction 
structured as a lease of equipment but which was really 
a sale with a retained security interest, who, aller the 
debtor’s defanlt, entered into an agreement with the 
debtor to reduce the debtor’s monthly payments and 
eliminate the debtor’s purchase rights did not, thereby, 
accept the collateral in :full satisfaction of the secured 
obligation because the debtor thought it was merely a 
lessee, not the owner, and thus could not have 
consented to an acceptance of the collateral. Whether 
the assig~wnent was a disposition and whether the 
assignee acted in good faith so as to cut: off a junior 
security interest were questions that could not be 
resolved prior to discovery. 

8 
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Phillips v. Phillips, 
2014 WL 902683 (Minn. Ct. App. 2014) 

Even though enjbrcement of a security interest is 
insulated from avoidance under the Uniform 
Fraudulent Transfer Act: § 8(e), the grant of a security 
interest to an insider on account of an antecedent debt 
while the debtor is insolvent can be an avoidable 
fraudulent transfer under § 5(b) if the insider had 
reasonable cause to know of the debtor’s insolvency. 

BANKRUPTCY 

h~ re Webb, 
2014 WL 464068 (8th Cir. 2014) 

Married couple that signed a joint venture agreement to 
operate a rice fanning business did not thereby create a 
separate entity because the agreement expressly 
provided that it did not create a partnership, the couple 
never filed a partnership tax return or formally 
transferred assets to the joint venture, and the husband 
testified that he did not distinguish between the venture 
and himself. Accordingly, the business assets were 
property of the couple’s bankruptcy estate and a bank 
claiming a security interest in the assets was subject to 
the automatic stay. 

3/[ercury Companies, Inc. v. Comerica Bank, 

2014 WL 561993 (D. Colo. 2014) 
Because a plan must be specific and unequivocal for a 
debtor to retain claims, and the plan in this case merely 
included the general statement that "an5’ and all Causes 
of Action accruing to the Debtor, ... not released or 
compromised pursuant to this Plan .... shall remain 

assets of the Estate, and the Debtor slrall have the 
authority to prosecute such Causes of Action for the 
benefit of the Estate," the debtor lacked authority to 
prosecute a claim against its lender for breach of the 
credit agreement. 

GUARANTIES & RELATED MATTERS 

HSBC Really Credit Corp. (USA) v. 0 ’:Veill, 

2014 WL 486529 (lst Cir. 2014) 
Lender was entitled to summary judgment against 
guarantor despite the guarantor’s claims of fraudulent 
inducement because, even if the lender stated that it 
would proceed against the collateral before seeldng 
paylnent from the guarantor, the guaranty expressly 
waived any such right of the guarantor, expressly 
indicated that the lender made no representations to the 
guarantor, and contained a merger clause. Therefore, 
evidence of the alleged inducement was inadmissible. 

The fact that the guaranty was limited to $8.1 million 
did not make it ambiguous as to whether it was the first 
$8.1 million or last $8.1 million of the principal 
obligation. 

LENDING & CONTRACTING 

3/[ercury Companies, Inc. v. Comerica Bank, 

2014 WL 561993 (D. Colo. 2014) 
Even if the reorganized debtor had standing to assert a 
claim against its lender for breach of the credit 
agreement, because the debtor failed to provide audited 
financial statement that was contractually required, the 
lender acted within its rights in declaring a default and 
accelerating the debt, even if the debtor’s breach was 
innnaterial and even if the debtor substantially 
performed its contractual obligations. The lender did 
not by its silence waive its rights or create a basis for 
estoppel. 

Justinian Capital SPC v. WestLB AG, 
2014 WL 702105 (N.Y. Sup. Ct. 2014) 

Champerty defense prevented investor’s assignee from 
prosecuting contract and fraud actions against manager 
of portfolio of mortgage-backed securities because the 
assignee did not acquire or pay for the notes 
themselves but instead merely promised to remit to the 
seller 85% of a~\y recovel?.’. 

Venmra C.tv. Bus. Bank v. Cal~rnia Bank & Trust, 
2014 WL 540473 (Cal. Ct. App. 2014) 

Buyer of loan participation had no right to rescind 
purchase due to mutual mistake even though the bank 
that originated the loan had falsely represented and 
warranted that the debtor was not in default because the 
participation agreement expressly indicated that the 
buyer bad reviewed the loan document and had made 
an independent investigation and evaluation of 
borrower’s fiuancial condition, the value of the 
collateral, and the priority of the lien, and thus put the 
risk of mistake about the borrower’s default on the 
buyer. 

Fol ! owt h eli n k b elo w for p ri o ri s sue s of 
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In re Lyondell Chemical Co., 

2014 WL 350716 (S.D.N.Y. 2014) 
Hedge fund had no cause of action against investment 
banker for tortious interference with contract based on 
banker’s alleged wrongful conduct in denying the 
hedge fund the opportuniU to participate as lender in a 
bankruptcy debtor’s exit financing because the 
"Co~ffidential Information Memorandum for Public 
Investors" sent by the debtor was not an offer that, 
upon acceptance, would lead to a binding agreement. 
The memorandum stated that it was solely :for 
informational purposes and that it created no legal 
obligation unless and until a definitive agreement was 
executed. 

Diversified Realry Selq,s., Inc. v. Meyers Law Group, 

2014 WL 547034 (N.D. Cal. 2014) 
Term in loan agreement for DIP financing which stated 

that "the liens and security interest of Lender .... shall 

be subordinated ... to the prior payment of or 

provision for such fees and expenses of professionals 

retained by the Debtor or the Committee" provided not 

merely for lien subordination but also for debt 

subordination, and as a result the lender could be 

required to disgorge payments received from the debtor 

to compensate the unpaid professionals. 

Regions Bank v. Sabatino, 
2014 WL 644758 (Otfio Ct. App. 2014) 

Credit agreement that required the lender to provide 
notification of default before suspending or reducing 
the line of credit, but said nothing about notification 
before termination of the line of credit and acceleration 
of the debt did not require notification before the lender 
could exercise those rights. Language in the agreement 
suggests that the reason for requiring notification of 
suspension or reduction was so that the lender "can 
restore [his] right to credit advances," a situation 
inapplicable to termination of the line of credit and 
acceleration of the entire balance due. 

Berent v. CMH Homes, Inc., 
2014 WL 813874 (Tenn. Ct. App. 2014) 

Arbitration clause in retail installment sales contract for 
a mobile home was unconscionable because it required 
the buyer to arbitrate all of his claims but permitted the 
seller or its assignee to use judicial process to enforce 
its security interest and to seek preliminary injunctive 
relief. 

In re Fisher, 
2014 WL 801160 (Tex. 2014) 

Forum-selection clause in both a stock purchase 
agreement and the buyer’s promissory note providing 
that the state and federal courts in Tarrant County, 
Texas were the exclusive forum for "an5, proceeding 
arising out of or relating to this Agreement" covered 
the seller’s action against the buyer’s principals for 
breach of fiduciary duty and fraud because those 
actions were essentially efforts to collect on the 
promissory note and tiros arose out of’the contracts. 

Call (;’enter Techs., Inc. v. Grand Adventures Tour & 
Travel Pub. Corp., 

2014 WL 859344 (D. Conn. 2014) 
Entity formed by secured creditors to acquire the assets 
of the debtor at a foreclosure sale and whick after the 
sale, operated the same business at the same locations 
with mostly the same employees under mostly the 
same management and which assumed some liabilities 
of the debtor by honoring the vacation time of the 
debtor’s employees, giving discounts to customers who 
had lost deposits, and paying the reservation deposit of 
one customer, has whatever liability the debtor had for 
breach of contract under the continuity of enterprise 
theory of successor liability even though there was no 
fraud or continuity of ownership. 
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FFom: 

Sent: 

To: 

Subject: 

GregoD,. Patrick <pgregoD,@bna.com> 

Tuesday, April l, 2014 3:26 PM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

Seeking commenks - Ninth Circuit Wells Faxgo Diversity Juri~iction 

Good afternoon Professor Broome, 

Professor Winn recommended that I contact you - I am writing a story about the Ninth Circuit’s opinion finding that national banks have only one place of 

citizenship for diversity jurisdiction purposes. 

I was wondering if you would be interested in providing a few comments (by phone or e-mail)? 

If you are interested, a link to the case is below: 

http://www.bloomberg!aw.com/pub!!c/documentiRouse v Wachovia Mortg_FSB_No_1255278_2014_BL 85697_9th_C!r_Mar 2 

I am trying to get comments by noon tomorrow, but if later would work better please let me know. 

Thanks and regards always, 

Patrick Gregory 
Assistant Editor 
U.S. Law Week 

Bloomberg BNA 
Direct 703341.3840 
pqreqory~’~ bna:com 

This emaJl is sent by a law firm and may contain information that is privileged and confidential. If you are not the intended recipient, please delete the email and any 
attachments a~d notify us immediately. 



From: 

Sent: 

To: 

Subject: 

Attach: 

ucclaw-l-botmces@lists.washlaw.edu on behalf of 

Hams, Steven <shams@kentlaw.iit.edu> 

Thursday, April 3, 2014 10:40 AM 

Ali Khan <ali.khan@washbum.edu> 

UCC Law List <ucclaw-l@lists.washlaw.edt~- 

Re: [Ucclaw-1] Controlling Accom~t 

ATT00001 .c 

Perfection by filing is much less costly than perfection by control. All things being equal, a secured pax~y would choose to file rather than take control. 

But all things are not equa] with respect to chattel paper. Under former Article 9, a purchaser could achieve non-temporal ("super") priori~ by taking possession of 

(tangible) chattel paper. When electronic chattel paper was added as a type of collateral in Revised Article 9, lenders ~mght a way to achieve superpriori~ without 

taking possession. The statntory solution was to create the concept of"control" of ECP. 

Revised Article 9 made deposit accounts avafilable as original collateral for the first time (though a few states had non-uniform amendments to this efIEct under Former 

A9). A security interest in a deposit account can be perfected by filing, if the deposit account is proceeds and the securiU interes~L in the original collateral is perfected 

by filing. The control concept was initi~]ly introduced to track the approach of Article 8 with respect to investment property. In Article 8, control is the mechanism by 

which those secured parties who care enough to have direct access to the collateral in the event of the debtois default become entitled to priority over those who 

merely filed and would have had to go to court to reach the collatera] on the debtods default. 

Some membe~ of the RA9 drafting committee were concerned that debtors might grant a security interest in their deposit accounts even though the secured pm~ did 

not rely on them in making the credit decision (i.e., did not provide additiona] credit, or credit on more thvorable terms, to the debtor.) They did not want to allow 

pertEction by filing with respect to deposit accounts taJaen as original collateral. The RA9 rule that pertEction of a security interest in a deposit account as original 

collateral can be achieved only by having control was designed to make perfection available only to creditors tbr whom the deposit-account collateral provided 

sutficient benetit to justi~ the costs of control. 

--Steve Hams 

On Wed, Apr 2, 2014 at 7:37 PM, Ali Khan <aJi.khan(~washburn.edu> wrote: 

Filing a FS is the only way to perfect a SI in account (with a couple of exceptions such as health-care insurance receivables). Wondering why account 

cannot be controlled for purposes of perfection when electronic chattel paper and deposit account can be controlled for perfection. I see some logistical 

problems in controlling account but am not full,/sure. 

The UCCLAW-L listserv is sponsored by Thomson West, publisher of the "UCC Reporting Service" 

http://store.wes~tgroup.con~/, with assistance from the Washlaw Web. To subscribe or change your settings, go to http://lis~.washlaw.edu/maJlmaMistinfoiucclaw-I 

A tiee service of WashLaw 

http:/iwashhiw.edu 

(785)670.1088 



From: 

Sent: 

To: 

Subje~: 

American Association of Bm~k Directors <dbaris@aabd.o~> 

Thursday, April 3, 2014 3:34 PM 

Broome, Lissa L <lbroome@emaJl.unc.edu> 

More Burdens and Risks on Bank Directors Proposed 

~i BuckleySandler 

Visit fl~e AABD 
Bookstore 

lhlblications on 

Dear Liss~, 

M..o_~e_,_..B_~_n. :_d_~n_s___..~_. _d_..m_ _’.~.~_..o__~_~_.B. __a~ 
_D__i[_e_:_e_t_o__e_s____l_~_[9_ p o s e d 

AABD comments on OCC~s proposed risk 
rnar~agerne~t g~ide]ir~es. 

8th Annual Bank Director Workshop, 
~ACD!ANBD_~ April ~Q~ Fort 

This Workshop [: uilds on feedback from town 
[]al] St25siovts W~t~l OVer ~7()o COI~I~ILI~Ly 

ban kers conducted ir~ 2Ol;~ b}; state bar~k 
commissioners in 2g states, Charles -Vice, 

Chairman of khe Con[( fence of Star( Bank 
Sspervisors and ,lames Fuehs of the St 
Fed -wiIl share insights from khe Lown 
session, s reported at a co~ferenee lask year 
(Comrnu~i[y Bar, king ir~ the 2~st Cer~t.ury) 
hosted by the CSBS and the Federal Reserve 

Bank of St Louis. David Baris, l~xeeuLive 
Director of AAB D, will be speaking on 
initiatives for change to protect the interests 
of bank direct.ors. 

American Association of Bank Directors 

The AABD was founded in 1989 in the midst of the past 
S&L crisis to represent the information, education and 
advocacy needs of individual bank and savings 
institution directors. 

The ~&BD is the only banking association in the United 

States which exclusively serves individual directors 

rather than their financial institutions. 

American Association of Bank Directors 

125o 24th Street, NW, Suite 7oo 

Washington, DC 20037 

(202) 463-4888 

Forward email 
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From: 

Sent: 

To: 

Subject: 

UNC The Farm <uncfarm@hotmail.com> 

Thursday, April 3, 2014 3:48 PM 

UNC Faculty-Staff Recreation Association - General Information <farm_general@listserv.unc.edu> 

[farm_general] Hello! 2nd Quarter Dues were sent out yesterday via email & snailmail. The bottom of the invoice should have 

said to pay by the end of April, not the end of the June. Sorry for any confusion. Hope you can enjoy this nice, Spring day. Sin... 

UNC Faculty-Staff Recreation Association #1 Alice Ingram Circle, Chapel Hill, NC 27517 CB 2900(919) 962-3276 

¯ -- You are currently subscribed to 

farm_general as: Ibroome@email.unc.edu . 

To unsubscribe send a blank email to leave-34484282-2435570.47d4593d8elld651e5d3bcd97bOab835@listserv.unc.edu 



Flom: 

Sent: 

To: 

Subject: 

Amy Perko <perko@knightlbundalion.org> 

Thursday, April 3, 2014 3:51 PM 

Broome, Lissa L <lbroome@emaJl.m~c.e&t> 

Kmight Commission meeting, statement on players’ union, a~d spending dalaba~ 

Having trouble viewing this email? Click here 

[~ Knight Commissi .... Intercollegiate Athletics 

A project of the John S. and James L. Knight Foundation 

April 3, 2014 

This is to update you on recent Knight Commission activities and statements 
aimed at restoring the educational purpose of college sports. 
March 17, 2014 Knight Commission meetinq 
The Knight Commission met on March 17 and heard thoughtful and timely 
remarks from NCAA board chair Nathan Hatch, Big 12 Commissioner Bob 
Bowlsby, former NFL commissioner Paul Tagliabue, players’ rights advocate 
Ramogi Huma, and others. A ..c...~.....m.~..m..~i..s.~.s.~i..~....n.~p.~.r..e..~..n.~.t...a.~.tj~..~.~.n..~ news release, 
._m_____e___e___t_j__n__g_p_ hotos and .v__i_.d_e._£t are accessible through the provided links or 
Select media reports about the discussion that called for a stronger focus on 
the educational mission in college sports follow: 

BA#.#.~L‘....~g.:.~i.~A..g.#j~.!.~#..~£~.[~.&.~.#.[.~i.[Lq..~.g.~.~.#.mi.~...~j.~j.~.#.~ .."4atoh :18, 
2014, f,,I/ami He~v~/d, (Reprinted i,.q other media outie.ts,) 
Statement on recent NLR8 ruling that Northwestern football 
players are eligible for union representation 
"The Knight Commission on Intercollegiate Athletics continues to strongly 
promote its principle that institutions must .£_r___e__#_t_____c__£lJ_e__~_e____Rt__h_g_e___£_e__A_A~ 
students first and foremost. ~ as professionals. The commission 
supports many of the benefits being sought for college athletes by groups like 
the College Athletes Players Association, but does not believe a union is 
needed to guarantee those benefits. Colleges can enact proposals 
.r...e..~.q..~....m....m...~.e..~d....e..~b...y.~.h...e..~.~...~.....m....m....i.~.i..~...~t~ restore the educational role of 
athletics and improve athletes’ experiences." 
Read the opinion piece by Knight Commission Executive Director Amy Perko, 
"Colleges can help without an athletes’ union," on nytimes,com Room for 
Debate and listen to her discuss these issues on ESPN’s Outside the 
Lines. 
Academic and Athletic Spending Database 
The Commission .~p.#..a..$.~...LL&..&.c.#.#.~m..Lc.....a..#..~....#..t...hJ..e....t.Lc.....s.#~..~..~i#.~.Aa.~a.##.~..t~ 
include 2012 financial data, which revealed the following trends: 

From 2005-2012, in every Division I subdivision, athletic spending grew 
at a faster rate than academic spending on a per-capita basis. The gap is 
largest among those institutions competing in the FBS and smallest 
among those institutions without football. 
From 2005-2012, academic spending at institutions in the FBS grew just 
6% per capita after adjusting for inflation, while athletic spending per 
athlete grew 43% and football spending per football player grew 76% 
even without considering spending on athletic scholarships. 
The growth in coaching salaries has been a big factor in athletic spending 
growth rates: among the five conferences with the largest athletics 
budgets, median coaching salaries increased as much as 70% in inflation- 
adjusted terms from 2005 to 2012. Median coaching salaries at FBS 
schools rose 45% from 2005 to 2012. 

Contact Amy Perko at perko@kniqhtfoundation.orq if you have any questions. 

Forward to a friend 

This email was ~nt to Ibraome@email,unc.edu by perke@kniqhtfoundation.orq 

U~odate Pmfije/EmajjAddress Instant mmo,/al witil SafeUnsubscribeTM Privacy Po[icv. 

Knight Commission on Intercollegiate Athletics 200 South Biscayne Boulevard :: Suite 3300 :: Miami :: FL :: 33131 



FFom: 

Sent: 

To: 

Subject: 

Atlantic Coast Conference <santhony@theacc.org> 

Thursday, April 3, 2014 3:54 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

ACC Spring Meeting 

Dear Lissa, 

The Atlantic Coast Conference spring meetings will be held Monday, May 12, through 
Thursday, May 15, 2014, at The Ritz-Carlton, 4750 Amelia Island Parkway, Amelia Island, 
Florida 32034 (telephone 904-277-1100). Check-in time is after 4:00 p.m. and check-out 
time is prior to 12:00 noon. Arrival, departure dates, and reimbursement of stay will be 
based on your particular meeting schedule. Airfare will be reimbursed for the actual cost 
of the ticket with a minimum 21-day advance purchase amount. Attendees are 
responsible for any costs associated with changes made to the itineraries. A tentative 
schedule of events is available here for your information. 

Reimbursement of meals will only be made if a meal is not provided, Honor bar 
purchases, movies and games are considered personal expenses and will not be 
reimbursed by the ACC, 

Your spouse/guest is also invited and their travel will be reimbursed as above-stated. 

The Golf Tournament on Tuesday is a hosted event. Additional tee times and golf 
expenses for individual rounds will be the responsibility of each attendee desiring to play. 
The Golf Club of Amelia Island Pro Shop’s telephone number is 904-277-0012, if you wish 
to make reservations at other courses for individual rounds.. 

Your reservation will be made by completing the registration form on or before April 9, 
2014. Room nights in the ACC block are being held one night in advance of the first 
meeting or function you will be attending. Room nights needed in advance of this date will 
not be at the conference rate. Our room block is adequate for one room per invitee. 
Please be reminded, that should a conflict arise, The Ritz-Carlton has a seven (7) day 
prior to arrival cancellation policy. Any charges will be the individual’s responsibility. Your 
credit card will be requested at check-in for all incidentals. 

Please complete your registration form by clicking the following link: Click here to register. 
Your registration should be completed by April 9, 2014. 

Thank you, 

Sincerely, 

3ohn D. Swofford Commissioner 

https:!/secure.sportssystems.com/eventdata/5728/additional/Schedule of Events with rooms.pdf 



From: 

Sent: 

To: 

Subject: 

Attach: 

ucclaw-l-bonnces@lists.washlaw.edu on behalf of 
Scarberry, Mark <Mark.ScarbenT@pepperdine.edu> 

Thursday, April 3, 2014 5:17 PM 

UCC Law List <ucclaw-l@lists.washlaw.edu-* 

Re: [Ucclaw-1] Controlling Account 

ATT00002.c 

Article 9 only allows perfection by control of electronic chattel paper if there is a unique and authoritative electronic copy of the agreement. At least [ think that’s 

needed for a secured party ~:o come w~thk~ ~:he safe harbor provision of 9-.I05(b). That corresponds, [ suppose to the no~:~on that for tangible chattel paper there ~s a 

document that can be taken possession of. Bank accounLs are held by financ~a~ ~nstitutions that, ~r~ a sense, have the unique set of records of what ~s owed to the 

deposRor -the kind o[ "regis~:ry" noted bv Joseph There ~sn’t anything similar for accounts, ~s ~:here? There ~sn’~: a unique record thai: cat~ be possessed or 

controlled; a purchase order or invoice wouldn’t seem ~o suffice. (Sorry for stating what must be obvious to everyone else.) 

I suppose we could say that notification to an account debtor might give the secured creditor "control" over the account, by forcing the account debtor to pay the 

secured party in order to discharge the obligation. But that isn’t a workable way of providing the same kind of notice to third parties that a filed financing 

statement provides, is it? And I wonder how many debtors would wan[ such r~otification to be sent to their customers? 

Bu[ [:or that matter, how does control of electronic chattel paper provide notice? How does a secured party who wants [o lend against chat[el paper know [hat 

there is a unique and authoritative electronic copy that might be controlled by another secured party? How does the secured party know to inquire? I suppose anv 

paper originai has to be desk:toyed [or the electronic version ~:o be ~:he "single au~:horK:atiw:~ copy." Does the secured party who wants to per[ect by control of 

electronic chattel paper have to monitor the debtor’s paper shredder? I suppose, though, that execution of duplicate paper originals raised the same problem 

beh:~re we even conceived of electronic c~qatter paper. 

I also wonder on ~h~-_~ t~-:~ch flont the degree [:o which we have in fac[: dew:%:_~ped ut~ique~ au[:hori~ative, a[x~ u[~al[:erabh? copies [:hat can serve as electrot~ic cha~t~:_~l 

paper. 

Can the practitioners on the fist shed sorne light on these issues, so I know what to tell my students next time around? 

Mark 

Mark S. Scarb~:_~rry 

Professor of Law 

Pepperdine Univ. School ot: Law 

From: ucclaw-l-bounces@lists.washlaw.edu [mailto:ucclaw-l-bounces@lists.washlaw.edu] On Behalf Of Sommer, Joseph 
Sent: Thursday, April 03, 20:~4:10:49 AM 
To: Ali Khan; UCC Law List 
Subject: Re: [Ucclaw-l] Controlling Account 

would put it a bit differently. I wonder why electronic chattel paper (and, outside the UCC, some electronic notes) can be controlled for purposes of perfection 

whih:_~ accourlts and ge~’~eral i~~tangibles carlrlot, 

"ControF’ is in effect: a registry system tha~: reli~-:~s pretty heavily on the operational int~:_~grity and financial responsibiliW of the privat~:_~ r~-:~gisl:rar Bank and securK:ies 

intermediaries have had some business success with this model By no coincidence, these persons are highly regulated. Look at SEC Rule :I5c3-3 as an example. 

(Fhe cot,:on war~-:~house receipt system provides a more obscure model--a regula~:ed registrar creab-:~d by a public-.law ruh:_~ of recogni~:ion.) In con~:rast, ew-:~ry Torn 

Dick and Harry can be an account debLor, or’ seL up as Joe’s Au[o Garage & E-Sign Registry. I remember some of the soi-disont registries o1: the 1990’s----the palmy 

days of PKL They’re not around today--they had Silicon Valley balance sheets and John Gait lawyers who would put responsibility for all operational delicts firmly 

on the back of the users. 

Nothing in this post is necessarily the opinion of the Federal Reserve Bank ot: New York or any other component o1: the Federal Reserve System. 

From: ucclawd-bounces@lists.washlaw.edu [mailto:ucclaw-l-bounces@lists.washlaw,edu] On Behalf Of Ali Khan 
Sent: Wednesday, April 02, 2024 8:38 PM 
To: UCC Law List 
Subject: Re: [Ucclaw-I] Controlling Account 

Filing a FS is the only way to perfect a $1 in account (with a couple of exceptions such as health:are insurance receivables). Wondering why account 

cannot be controlled for purposes of perfection when electronic chattel paper and deposit account can be controlled for perfection. I see some logistical 

problems in controlling account but am not fully sure. 

ali. 

This e-mail message, including attachments, is for the sole use of the intended recipient(s) and may contain confidential or proprietary information. If you are not 

the intended recipient, immediately contact the sender by reply e-mail and destroy all copies of the original message. 



From: 

Sent: 

To: 

Subject: 

Hennessey, Tricia <phe~mess@emaila~nc.edu; 

Thursday, April 3 2014 5:29 PM 

Broome, Li s~ I~ <lbroome@ema~l.unc.edu> 

Clark, Jen L ~’clarkjen@email.unc.edu* 

Dept set tip in PeopleSoft 

Hi Lissa. 

l’m working on setting up departments and programs in the new finance system PeopleSoft. Your budget 85 is currently labeled Director Diversity. I want to make 

sure we label it correctly in the new system. Should that remain Director Diversity or should it be Broadening Corporate Board Diversity or Director Diversity 

Initiate? 

Thanks. 

Tricia 

~.~.~ Description: u~c la~v542 



Off Target: Debit Card Security After the Target Breach 

OR 

Debit Card Security: Taking the First Shot at the Target (Breach) 

I. INTRODUCTION 

A recent string of lfigh profile data breaches has reignited concerns about card 

security in the United States.1 Credit and debit card data "theft is a form of cybercrime in 

which thieves steal vast amounts of customer data to sell in underground marketplaces. 

A notable recent breach, the so-called Target breacl~ affected an estimated 70 million 

Americans and unsurprisingly became the ilnpetus for an overhaul of card security.2 

However, there are many actors in a card transaction and appropriate measures from each 

actor are needed to fix the problems. Two of the most significant actors in a card 

transaction are retailers and ba~ks, and the two industries have rekindled arguments as to 

their proper roles in card security.3 This paper will focus on debit card data breaches at 

poim of sale debit (POS) transactions and will argue that Congress should require 

retailers- rather than financial institutions - to take the first of remedial steps. 

i See Evan Perez, Holder Says Congress Should Require Companies To Disclose Data 

Breaches, CNN, Febma~7 25, 2014, available at 
http:iiwww.cnn.comi2014/02/24/politics/holder-congress-data-breaches/. 
2 Alina Selyukh, New Hopes for U.S. Data Breach Law Collide with Old Reality, 
Reuters, February. 11, 2014, available at: http://www.reuters.com/article/2014/02/1 lhls- 
usa-security-congress-idUSBREA 1 A20020140211. 
3 Ryan Tracy, In a Cyber Breach, Who Pays, Banks or Retailers? Wall Street Journal, 

Jan. 12, 2014, available at 
http:iionline.wsj.cominewsiarticlesiSB 10001424052702303819704579316861842957106 



Congress has taken steps towards preventing data breaches and combating 

cybercrime in the future. Three Congressional hearings took place in February of 2014 

and nmltiple Senators have proposed legislation.4 In order to protect American 

consumers, there nmst be :federal legislation aimed at both retailers and financial 

institutions. There is a clear lack of federal legislation relating to retailers, especially 

compared to the robust regulations of banks, while the Federal Trade Cormnission’s 

enforcement authori~7 in this area is very limited compared to banking regulators. 

Congress should first remedy the absence of regulation and enforcement relating to 

retailers. 

Part II5 of this paper will describe the actors and structure of a normal debit card 

transactior~ then illustrate the anaton\v of a debt card breach. Part III will explore the 

current state of data protection legislation and regulations for both retailers and banks.~ 

Part IV will argue that future legislation should first focus on retailers and then suggest 

the most effective way to do so; 7 Finally, Part V will conclude with               ~ 

II. DEBIT CARD POINT OF SALE TRANSACTIONS 

A. Debit Card Actors and the Structure of a Transactions 

Selyuk[k supra note 2. 

See infi’a Part: II. 
See inJ’i~a Part: III. 

See inJka Part IV. 

See inJka Part V. 



To understand a data breach fully, one must first understand the actors to and the 

structure of a debit card transaction. A debit card POS transaction is a method of 

payment made by a cuslomer to a merchant using a debit card issued by a bank. Member 

banks of card net~vorks (like Visa and MasterCard) may function as either "issuers" or 

"acquirors" or both.9 An issuer issues cards to cardholders, then serves as the liaison 

between the card network and the individual cardholder. An acquirer acquires the 

transactions made to the merchant, then se~Tes as the liaison between the card network 

and the merchants.1° Thus, when a customer swipes a card, the merchant relays the 

transaction i~fformation to the acquiring bank; the acquiror transnfits to the network and 

the network relays the iuformation to the issuer :for confirmation that "the customer has 

sufficient ftmds. 11 Both the acquiror and issuer charge a fee for their services.l~ 

POS transactions are accomplished through merchants’ interface terminals (i.e., 

card readers), which initiate transmittal of cardholder data through the payment 

network.13 Virtually all debit cards currently issued in the United States use magnetic 

stripes to store cardholder data, a technology that dates back to the 1960’s.14 The stored 

data is tmenc~’pted on the magnetic stripe on the back of each card and thieves can 

9 United States v. Visa U.S.A., Inc. et al., 344 F.3d 229 (2d. Cir.) (2003) 

~ U.S.v. Visa 
~ 1 Lissa L. Broome & Jer~T W. Marld~am, Regulation of Bank Financial Se~Tice 

Activites, 4t~ Ed. (2010). 
~ Broome & Markham. 
13 SPECIAL REPORT on Attacks on Point of Sale Systems, Symantec, (2014), available 

at http://www.judiciary, senate.gov/imo/media/doc/02-04-14RoschAttachrnents.pdf. 
1~ Adam Tanner, Why Even North Korea Outpaces The U.S. In Credit Card Security, 

Forbes, jan. 14, 2014, available at 
http:iiwww.forbes.comisitesiadamtanneri2014/01/14iwl\v-even-north-korea-ontpaces- 
the-u-s-in-credit-card-securityi. 



cheaply and easily "skim" the data offthe POS terminal,is Critics consider the 

inforlnation "totally unprotected" and "static", and insist that the use of the same data in 

each transaction make this lhc "worst security that you can put into a payment system." 16 

Card networks, among others, encourage moving away from magnetic stripe cards 

and ~noving towards "Europay, MasterCard, and VISA" (EMV)17 chip teclmology 

cards.18 EMV cards are also known as chip-and-PIN, chip-and-signature, or generally as 

chip technology, depending on the card verification method (CVM) used; a single card 

can use one or both methods. 

EMV cards are more secure in a number of ways. First, a magnetic stripe card 

functions as no more than a "static" data storage device to be read by the terminal, a 

process known as Static Data Authentication (SDA). 19 Comparatively, the chip itself can 

encrypt transaction data dynamically for each purchase through Dynamic Data 

15 Special Report, supra note 5; Statement of Delara Derakhshani Before the United 

States Senate Committee on the Judiciary, February 4, 2014, available at 
http :iiwww.j udiciary, senate.govimeetingsiprivacy -in-the -digital-age -preventing-data- 
breaches-and-combating-cybercrime. 
16 Elise Hu, "Target Hack A Tipping Point In Moving Away From Magnetic Strips," 

NPR, Januau 23, 2014, available at 
http://Www.npr.org/blogs/alltechconsidered/2014/01/23/264910138/target-hack-a- 
tipping-point-in-moving-away-from-magnetic-stripes (quoting a security analyst from a 
firm that assesses cybersecuri~ gaps for retailers). 
17 EMV cards are also known as chip-and-PIN, chip-and-signature, or generally as chip 

technology. Chip-and-PIN and chip-and-signature differ as to the card verification 
method (CVM) used; a single card can use both methods or just one. This paper will use 
chip and EMV cards 
~8 VISA, Visa U.S. Merchant EMV Chip Acceptance Readiness Guide, June 2013 
(providing 10 steps to planning chip implementation for contact and contactless 
transactions); MasterCard Advisors, EMV for U.S. Acquirers: Seven Guiding Principles 
for EMV Readiness, July 2012, available at 
http://www.mastcrcardadvisors.com/_assets/pdf/emv us aquirers.pdf. 
19 Chase, EMV: The New Way to Pay, a~ailable at 

https :iiwww.chasepaymentech.comidocu~nentsiemv chip technolo gy.pdl?WT.mc_id=fut 
ureproof; 



Authentication (DDA). Second, encryption for each purchase is tmique making "it[] 

harder for criminals to skim or copy useful pwment data and use it again for another 

fraudulent purchase.2° PUt in other words, the chip interacts with the terminal and the 

terminal itself will enforce the CVM set by the card issuer and programmed into the 

chip.21 The chip and the terminal compare mutually supported CVMs, and if there are 

multiple mutnally supported methods, the highest priority method will be used. Third, 

EMV-enabled terminals perform the data authentication offline, which allows the 

terminal to authenticate the card without going online for issuer approval.= 

The United States lags behind the rest of the world in EMV card issuance. 

Induslrialized countries in Europe have had EMV cards (hence the Europw part of the 

acrowm) since inthe 1990s, and EMV cards have since spread to the rest of the world, 

including Bhuta~, Bosnia, Iran, and North Korea.23 According to a 2012 stud,�" (thus prior 

to major, recent breaches) the United States is the m~ly country with a consistently 

2o Chase, EMV: The New Way to PW, available at 

https :iiwww.chasepaymentech.com/documents/emv chip technolo D’.pdf’?WT.mc_id=fut 
ureprooE Chase, FAQ: EMV Chip Card Techi~oloD~ (providing merchant support for 
implementation of EMV), available at 
https://www.chasepaymentech.com/faq_emv chip_card technology.html. 
21 Id. (Chase EMV: The New WW to Pay) 
22 Visa Readiness Guide; Chase EMV 
23 Adam Tanner, Why Even North Korea Outpaces The U.S. In Credit Card Security, 

Forbes, JannaU 1, 2014, available al 
http://www.forbes.comisites/adamtanner/2014/01/14iwl\y-even-north-korea-outpaces- 
the-u-s-in-credit-card-security/ 



growing fraud problem.24 While Americans generate a quarter of all card transactions, 

fraud in the Ulfited States accounts for 47% of fraud losses worldwide.2s 

The chief reason suggested as to why EMV cards arc not offered in America is 

the price of implementation. Commentators allege that the United States is yet to issue 

EMV cards because they cost about $1.25 each, a figure that is four to five times that of 

magnetic stripe cards. To replace the roughly 1.5 billion cards in circulatiork it would 

cost issuers close to $2 billion.26 An additional hurdle for EMV implementation in the 

Uuited States is the cost to retailers who have to upgrade their terminals to handle chip 

technology - estimated at $5 to $7 billion.27 The high costs associated with 

implementation have contributed to gridlock between the industries as neither side wants 

to take the first step without some assurances from the other. However, Visa and 

MasterCard have issued ti~nelines for implementation and offered incentives for both 

merchants and acquirers]8 

24 Business Wire, "Global Credit, Debit, and Prepaid Card Fraud Losses Reach $11.27 

Billion in 2012," August 19, 2013, available at 
http://Www.b usinesswire.com/news/home/20130819005953/cn/Global-Credit-Debit- 
Prepaid-Card-Fraud-Losses#.Uzt4U61 dUmU (citing a 2012 study by the Nilson Report). 
e50pe~fing Statement of’the Honorable Lee Terry before the Subcommittee on 
Connnerce, Manufacturing and Trade on "Protecting Consumer Iufonnation: Can Data 
Breaches Be Prevented?" Febmmy 5, 2014, available at 
http://energyc~nnnerce.h~use.g~v/sites/repub~icans.energyc~mmerce.h~use.g~v/files/Hea 
ringsiCMTi20140205iHHRG- 113-IF17-IF03-MState-T000459-20140205.pdf; Tanner, 
supra note 15. 
2~ Id. 
2v Id. 
28 See Visa Readiness Guide, supra note _. Visa required acquirers to ensure that their 

systems support merchant EMV chip acceptance, including the cUptographic message 
that makes each transaction unique. Effective October 1, 2012, Visa latmched its 
Technology Innovation Program (TIP), a program that allows merchants to waive annnal 
audits if they process 75% of their transactions using EMV-interface terminals. Further, 
Visa and MasterCard will institute a global liabilig~ shift for POS transactions in October 



B. Breaches of POS Terminals 

1. Anatomy of a POS Terminal Breach 

A POS lerminal is rarely, if ever, its own isolated syslem, but rather includes "the 

computer environment wherein cardholder data is transferred, processed, or stored, and 

a~r network or devices directed connected to that environment."29 Collectively, the 

terminal and the related processes and technology are referred to as the "cardholder data 

environn~ent" (CDE).3° The related teclmologies could inchide external payment 

processors, inventory, and purchasing data, and other software. Though current securiU 

standards recommend, but do not require, that retailers segment the CDE From other non- 

POS systems and the public Internet, most have properly segmented systems.3~ Ma~ 

previons breaches occurred through direct access to POS systems, but now the most 

common attack route is through general corporate networks. 

Attacks against POS systems are Upically multi-staged, starting with i~ltration 

into the corporate network. A common way to gain access to a corporate network is by 

sending a "spear phishing" email to an individual within the organization. Spear phishing 

is a rising cyber threat whereby hackers send seeming legitimate emails to a user inside 

the network requesting personal data with urgent-sounding explanations as to the reason 

of 2015- meaning that the part)" without chip capabilities (either the issuer or the 
merchant’s acquircr) will be held financially liable For any counterfeit Fraud losses. Id. 
29 PCI Security Standards Council, Information Supplement: PCI DSS Wireless 

Guideline, 2009, at 4, available at 
https ://www.pcisecurilystandards.org/pdfs/PCI_D S S_Wircless_Guidelines.pdf Report. 
30 Id. 
31 Symantec, Special Report, supra note 5. 



behind the request.32 The victim then clicks a link inside the e-mail that leads to website 

where they are asked to provide sensitive information.33 Alternatively, a hacker could 

take the simple, yet effective, step of gaining access by obtaining user credentials though 

keylogging Trojans, password exlractim~ or captured login sequences.34 After a hacker 

gains access to the general network, he can gain access to a segmented CDE by using 

network and data pathways established for legitimate business purposes.35 

2. How Best To Defend a Breach 

2. The Target Breach 

On December 19, 2014, Target publicly confirmed reports that payment data from 

40 million customers had been stolen between November 27 and December 15 of the 

same year.37 The Justice Department first notified Target of suspicious activity involving 

payment card data on December 12.38 After meeting with the Justice Department and 

Secret Service on December 13, Target tired an independent team to conduct a forensic 

investigation.39 By December 15, the investigation confirmed that criminals bad 

infiltrated the POS system with malware and then removed the malware from virtnally all 

32 Spear Phishers: Angling to Steal Your Financial Info, April 2009, available at 

http:iiwww.fbi.govinewsistoriesi2OO9iaprilispearphishing 040109. 
33 FBI, supra note 23 
34 Special Report, supra note 5. 
3~ Special Report, supra note 5. 
36 Malware does not steal millions of records immediately, but rather waits until 

additional transactions happen. 
37 Target, Target Confirms Unauthorized Access to Payment Card Data In U.S. Stores, 

Dece~nber 19, 2013, available at bttp://pressroom.target.com/news/target-confinns- 
unautborized-access-to-payment-card-data-in-u-s-stores 
3~ Target Testimo~\v, supra note 30. 
39 Target Testimo~\v, supra note 30. 



registers.4° The malware was designed to attack the POS system and capture payment 

data from the magnetic strip before ~t was encrypted in Target s system. Target released 

a public statement, and used email, prominent notices, and social media to alert 

customers. 

Further investigation revealed that an additional qnanti~T over data on 70 million 

people had been separately stolen from in-store data, and the compact did not know the 

degree of customer overlap.41 In the latter group, the theft of personal data included 

name, personal mailing address, phone number, or email address.42 

In the aftermath of the breach, Target faces nearly seventy lawsuits, many 

instituted by constuners, small banks, and credit tufions alleging Target failed to take 

proper steps to protect consun~er data.43 The gravamen of the claims are negligence and 

violations of state security breach laws. Target is a Mim~esotta corporation, so banks and 

credit unions would, for example, allege that Target violated Minn. Stat. §§ 325E.61 and 

325.E64. Minn. Stat. 325E.61 governs notice required after the disclosure of an 

individt~al’s first name or first initial and last name in combination with any of the 

following elements: (1) Social Security number; (2) driver’s license number or Mim~estoa 

identification card nunaber; or (3) account number or credit or debit card number, in 

40 Target Testimow, supra note 30 (explaiuing that roughly 25 registers had been offline 

when Target originally disabled the malware on the rest of the registers). 
4a Elizabeth A. Harris & Nicole Perloth, For Target, the Breach Numbers Grow, N.Y. 

Times, Jan. 10, 2014, available at http:iiwww.nytimes.com/2014/01/11/businessitarget- 
breach-affected-70-million-customers.html? r=0. 
42 Testimony of John Mulligan Before the Senate Committee on the Judiciary’, February 

4, 2014 (providing written testimony that includes a timeline of Targct’s investigation 
and customer notification), available at 
http ://www.judiciary.senate.gov/imo/mcdia/doc/O2-O4-14 MulliganTestimony.pdf 
43 Joel Scbcctman, Target Faces Nearly 70 Lawsuits Over Breach, WSJ Blogs, available 

at http:i/blogs.wsj.comiriskandcompliancei2014/01/15itarget-faces-nearly-70-1awsuits- 
over-breach/. 



combination with any required security code, access code, or password that would permit 

access to an individual’s financial account.44 "Financial institutions" as defined in 15 

U.S.C. § 6809(3) are exempt from tiffs provision. The state Allorney General shall 

enforce tiffs section. 

Pursuant Minn. Stat. § 325e.64, a financial institution can seek reimbursement for 

the costs of reasonable actions undertaken as a result of the breach in order to protect or 

to continue to provide ser~Tices to cardholders. These costs include, but are not limited to, 

those incurred in connection with: 

tO ardhoi~ ~ ~to~ ~ ve ~ ~ ~ ~ ~any unaut ho ~ )~ ~tr~@ ~ ~i~ n re!~ti re~ N 

Under Mim~esota law, a financial institution is entitled to recover costs for damages paid 

to cardholders injured by the breach, except :for amounts recovered :from a credit card 

compa~. 

There is no way to say with a~r certainty what the costs of the breach will be to 

Target considering both the number of lawsuits filed and reputation danrage. However, 

estimates continue to rise as more lawsuits are filed and the possibility of liabilities from 

government investigations and enforcements becomes more of a reality. 

44 Minn. Stat. § 325e.61(e) 



III. FEDERAL CYBERSECURITY ISSUES 

A. Lack of Federal Standard 

There is not: currently a widely applicable federal data security standard or breach 

notification standard. Two points should be made. First, there are already federal laws 

that regulate how specific entities- mainly the federal govennnent, financial institutions, 

and hospitals- handle data sect~ty and breach notifications.45 "Determining which 

federal law, regulation, and guidance is applicable depends in part on the entity or sector 

that collected the information, and the BTpe of information collected and regulated.’’4~ 

Second, note the distinction between data security and breach notification. The fbnner is 

proactive and intends to prevent data breaches while the latter is a retroactive notice 

requirement following a data breach. All current legislative proposals address both 

issues.47 

In response to the Target breach and in recognition of the lack of widely 

applicable federal standards, there were three Congressional hearings on three 

45 Gina Stevens, Federal Information Security and Data Breach Notification Laws, 

Congressional Research Service, January. 28, 2010, available at 
http://Www.fas.org/sgp/crs/secrccy/RL34120.pdf (describing the requirements of the 
Privacy Act, the Federal In[brmation Security Management Act, Office of Management 
and Budget Guidance, the Veterans Affairs Inlbrmation Security Act, the Health 
Insurance PortabiliB~ and Accountability Act, the Health Information Techi~ology for 
Economic and Clinical Health Act, the Gramm-Leach-Bliley Act, the Federal Trade 
Cormnission Act, and the Fair Credit Reporting Act, as well as a brief sumnmB~ of the 
Paymem Card hfformation Data Security Standard, an industly regulation developed by 
VISA and other bank card distributors. 
46 Id. Gina Stevens Background. The Securities and Exchange Commission does require 

public companies to disclose a breach to consumers, so long as the disclosure does not 
interfere with law enlbrcement investigations. Danielle Douglas, "Here’s why the 
government wants a national data breach law," Wastfington Post, Feb. 24, 2014, available 
at http://www.wasNngt:onpost.congblogs/wonkblog/wp/2014/O2/2 4/heres-why-the- 

~7ovemment-wants-a-national-data-breach-law/. 
All current proposed legislation bundles both data security and breach notifications, so 

one ca~mot be fully considered without the other. 



consecutive days in February of 2014. The Senate Committee on the Judiciary first held a 

hearing and listened to testimow from Target and Neiman Marcus (another recent victim 

of a breach), as well as statements :from consumer protection advocates, a security 

analyst, and government investigators.48 On the :following day, the House Energy & 

Conwnerce Committee convened to discuss how best to prevent data breaches.49 The 

Conunittee on Ba~king, Housing, and Urban Affairs held a hearing entitled "Oversight of 

Financial Stability and Data Security." The heads of each federal baNdng and financial 

oversight agency offered testimony as to their progress on agenda items, then relayed 

what their respective agencies do or intend to do about data security. 

In the absence of a national standard, forty-six states have enacted their own data 

security and breach notification laws.5° The result is a jumble of state regulations with 

varying degrees of protection.51 For instance, Maryland requires companies to provide 

contact information of the state attorney general with breach notifications, whereas its 

neighbor, Virginia, exempts companies from reporting breaches under a certain level of 

48 Privacy in the Digital Age: Preventing Data Breaches and Combating Cybercrime, 

U~fited States Senate Committee on the Judiciary, February 4, 2014, available at 
ht tp ://WWW :iudiciary. sena/tc.gov/meetings/privacy -in-the -digital-a gc -prcventing-data- 
breaches-and-combating-cybercrime. 
49 United States House of Representatives Eneergy & Conwnerce Committee, Protecting 

Consumer Information: Can Data Breaches Be Prevented, 113th Congress, February 5, 
2014, available at http:iienergycommerce.house.govihearingiprotecting-consumer- 
infonnation-can-data-breaches-be-prevented. 
s0 Danielle Douglas, "Here’s why the government wants a national data breach law," 

Washington Post, Feb. 24, 2014, available at 
http://www.washingtonpost.com/blogs/wonkblog/wp/2014/02/24/hercs-why-the- 
government-wants-a-national-data-brcach-law/. The states that do not: have data security 
and breach notification laws arc New Mexico, South Dakota, Alabama, and Kentucky. 
Minnesota, where Target is headquartered, has arguably moderate or less strict: data 
breach notification laws. 
51 Washington Post, Danielle Douglas, supra note 37. 



data exposure.52 The graphic below gives an idea of the relative stricmess of the state 

laws in each state. 

:::::::::::::::::::::::::::::::::::::::::::::::: 
:::::::::::::::::::::::::::::::::::::::::: 

:::::::::::::::::::::::::::::::::::: 
:::::::::::::::::::::::::::::::::::: 

There are also more specific distinctions that can be drawn between the state laws. 

For instance, there are states that have a safe harbor for enc~Tption while others don’t; 

o~y sevenleen states (including the District of Columbia, Puerto Rico, and the U. S~ 

52 Id. Washington Post 



Virgin Islands) permit a private cause of action.53 However, those seventeen states each 

have unique cause of action provisions.54 Compare Maryland’s statute reading, 

"consumers may bring actions under Title 13 of Ma~land Code, and the U~ffair and 

Deceptive Trade Practices Act’’55 and New Hampshire, "persons injured as a result of a 

violation may bring an action for damages and for such equitable relief as the court 

deems necessary and proper.’’5~ 

Industry self regulation somewhat fills in the gap left by no federal standard and a 

hodgepodge of state regulation. The Payment Card Industry Security Standard Council 

(PCI-SCS) is the leading, global joint effort among Visa, MasterCard, and other bank 

card distributors to require organizations that handle bank cards to confom~ to security 

standards. The organization publishes the Payment Card Industry Data Security Standard 

(PCI-DSS) yearly and requires by contract that all vendors using their member card 

networks to comply with the standard. Nevada is the only state that legally requires 

compliance from all vendors. However, nrany security analysts, including those speaking 

53 BakerHostetler, "Data Breach Charts," available at 

hllp://Www.bakerlaw.com/filesfUploads/Doctunents/Data%20Breach%20documents/Dat 
a Breach_Charts.pdf (including charts that distinguish state laws with specific details on 
the following grom~ds: (1) states in which definition for "personal infonnatioff’ is broader 
than the general definition; (2) states that trigger notification by access; (3) states that 
require a risk of harm analysis; (4) states that require notice to attorney general or state 
agency; (5) states that require notification within a specific time frame; (6) states that 
permit a private cause of action; (7) states with an encryption s’,ffe harbor; and (8) states 
where the statute is triggered by a breach of security in electric and/or paper records.) 
54 BakerHostetler, supra note 53. Compare Maryland "consumers may bring actions 

under Title 13 of Maryland Code, and the Unfair and Deceptive Trade Practices Act" and 
New Hampshire, "persons injured as a result of a violation may bring an action for 
damages and for such equitable relief as the court deems necessary and proper." 
55 Md. Code Com. Law § 14-3501 et seq. 
56 N.H. Rev. Stat. §§ 359-C:21 



before Congress in recent hearings, stress that PCI-DSS is much more of a floor than 

ceiling. 

B. Proposed Legislation 

Three pieces of proposed legislation have come forth in early 2014.57 Senator 

Patrick Leahy (D-VT) has proposed the a bill cosponsored by three other Democratic 

Senators called the Personal Data Privacy and Security Act. Senator Leahy first 

introduced a bill of the same name in 2005, and reintroduced it in each of the last four 

Congresses. Thc bill would rcquirc both data security and a national brcach notification 

standard. Morc specifically, thrce of the main provisions of’the bill arc: 

(1) a requirement that companies in interstate cormnerce keep consumer data secure from 

outside intrusion or public release; (2) tough criminal penalties for individuals who 

conceal a security breach; (3) and an update to the Computer Fraud and Abuse Act to 

make attempted computer hacking and conspiracy to COlmnit computer hacking 

punishable ~mder the same criminal penalties as the tmderlying offcnse.5s 

Senator Tom Carper has also introduced a bill entitled the Data Security Act of 

2014. His press release says that "the bill would require entities such as financial 

institutions, retailers, and federal agencies to better safeguard sensitive information... 

57 Karol A. Kepchar & Francine E. Friedman, "Renewed Congressional Interest in 

Federal Data Security and Brcach Notification Legislation," Akin Gump, Jan. 13, 2014, 
available at http://www.akingump.con~/en/cxperience/practices/corporate/ag-deal- 
dia~/rcnewed-congrcssional-interest-in-federal-data-security-and.html 
5, Kepchar & Friedman, supra note 44; Press Release, Leahy Reintroduces Data Privacy 

Legislation, January 8, 2014, available at https:iiwww.lea~.senate.govipressileahy- 
reintroduces-data-privacy-legislation. 



and [to] notify consumers" subject to one set of national standards,s9 The bill requires 

notification to federal agencies, law enforcement, consumer reporting agencies, and 

affected consumers if the breach affects over 5,000 people. Interestingly, the Senator 

claims to have modeled the data security and breach notification on "the regime in the 

Grarmn-Leach-Bliley Act which already applies to financial institutions, as discussed 

below.6° Perhaps in favor of maintaining the closest possible system to the status quo, 

the American Bankers Association has thrown its weight behind Sen. Carpet’s proposed 

legislation.~1 

The other recently proposed bill is Senator Pat: Toomey’s Data Security and 

Breach Notification Act tl~at has been pending before the Senate Commerce Committee 

since June of 2013.62 Like the others, this bill would create a national standard both for 

data security and breach notification; unlike the others, Senator Toomey’s bill would 

seem to apply field preemption to state laws.63 That bill would also grant the Federal 

~9 Press Release, Senator Tom Carper, "Sens. Carper, Bhmt Reintroduce Legislation to 

Protect Consumers from Identity Theft and Fraud, Jan. 15, 2014, available at 
hltp://WWW.carper.senate.gov/public/index.cfnfprcssreleases?ID=7102 fa08-4eae-4c6e- 
91 c7-53 df3 a6e7846. 
60 See supra, Part IV 
61 Letter from James E. Ballentine, Executive Vice President of the ABA to Sens. Carper 

and Blunt, Jan. 16, 2014, available at 
https :iiwww.aba.comiAdvocacyiLetterstoCongressiDocumentsiSenate-Letter-re-Data- 
Breach-011614.pdf. 
¢~2 Kepchar & Friedman, supra note 44; Press Release, Senators Toomey, Thune, and 

King Introduce Data Security Bill, June 20, 2013, available at 
http:/Avww.toomey.senate.gov/?p=press_release&id= 1071. 
6~ Id. Toomey Press Release. Federal laws can preempt state laws in two ways: conflict 

preemption and field preemption. Conflict preemption is the principle whereby state laws 
are only preempted when lhey conflict with the federal law. Under field preemption, 
federal law occupies the whole "field" and states caunot adopt consistent, but more 
stringent laws. 



Trade Commission (FTC) new authority to enforce data security and breach notification 

regulations.64 

IV. APPROPRIATE FEDERAL LEGISLATION 

A. Starting With the Retailers 

Congressional hearings and debates as to the next step for debit card security 

reignited the feud between banks and retailers. The fight has simmered for years and also 

derailed maW attempts in the past to establish national standards.65 Both industries have 

issued press statements, letters to Congress, and other advocacy to point the finger at the 

other.66 However, the ABA and proponents of starting reform with retailers make the 

better argument. The ABA "believes Congress should pass data security legislation that 

holds retailers and others to high, mfiform, nationwide standards for safeguarding 

sensitive customer information.’’67 Financial institutions are not shirldng their 

responsibility, but rather they have faced similar requirements unique to financial 

institutions for many years. Further, even if the financial indnstryr had implemented the 

chief policies now complained of by many retailers, breaches like those at Target and 

Neiman Marcus cotdd have still happened. 

64 Kepchar & Friedman, supra note 44. 
6~ Ryan Tracy, In a Cyber Breack Who Pays, Banks or Retailers? Wall Street Journal, 

January" 12, 2014, available at 
http:iionline.wsj.cominewsiarticlesiSB 10001424052702303819704579316861842957106 
66 See Joint Memo from American Bankers Association, (claiming retailers are playing 

the blame game instead of being a part of the solution 
https://www.aba.com/Issues/Index/Pages/Issues_DataSecurity.aspx; National Retail 
Federation Blog, Co~nbating data thcft in retail, (asking if banks will step up), available at 
http://blog.nrf.com/2014/01/22/co~nbating-data-theft-in-retail-will-banks-step-up/ 
67 American Bankers Association, ABA Position, available at 

https :iiwww.aba.comiIssnesiIndexiPagesiIssues_DataSecuri~.aspx. 



Banking is among the most heavily regulated industries in the United States, so 

unsurprisingly, there are already a number of federal laws unique to banks regarding data 

security. Chief among them is the Gramm-Leach-Bliley Act of 1999 (GLBA). Title V of 

the GLBA reqtfires financial institutions to safeguard the security of confidential 

records and information; (2) to protect against aw anticipated threats or hazards to the 

security or intogrity of such records; and (3) to protect against: unauthorized access to or 

use of snch records or information which could result in substantial harm or 

inconvenience to aw custo~ner, 

Further, appropriate federal regulators enforce and test these requirements during 

on-site examinations and provide periodical guidance for banks as to appropriate updates. 

This insures that financial institutions safegnard consumer information in their 

possession, while intcragency guides govern transactions with respect to retail payments. 

In his statement before the Committee on Banking, Housing, and Urban Affairs, Martin 

Gruenberg, Chairman of the FDIC, stressed the interagency focus on the role of banks in 

retail payments.69 These "agencies’ supervisory programs assess acquiring banks to 

ensure that appropriate payment operations risk mitigation efforts are in place." Also, the 

68 15 U.S.C. § 6801 - 6809. In other relevant part, GLBA also requires financial 

institutions to provide customers with notice as to their privacy policy. It prohibits 
:financial institutions from sharing confidential customer information with non-affiliated 
third parties withont customer notice; customers must be given an opportunity to opt-out 
of the disclosure. 
69 Statement of Martin J. Grucnberg, Chairman of the Federal Deposit: Insurance 

Corporation before the Committee on Banking, Housing, and urban affairs on Oversight 
of Financial Stabili~ and Data Securi~T, February 6, 2014. 



agencies regularly publish guidance on "Retail Payment Systems" and "Wholesale 

Payment Systems" to address regulato~7 expectations as to risk management of these 

systems. Taken "together, the data security requirements imposed on consumer 

information at banks and in retail payment systems protect consumer data in-house and 

during transactions with merchants. 

FreSher, fi~qncial institutions are progressing toward issuance of EMV cards~ but 

even if customers had used EMV cards at Target, the breach could l~ve still Imppened. 

Durbin Amendmcnl jnst majorb’ ct~l the costs to retailers per {ransaction, so 

they’re better s~I~mted to l~,’st absorb new costs 

- "’Big Win lbr Retailers Over Ba~ks In New Debit Swipe Fee Ruling: 

(http :/iwww.forbes.cOl~Sims/lmlahtouualaii2013/07/3 i/~ig-w~n-*%r-mmi~ers -over- 

ba~sqn-new-debit-swipe-fee-m~in~) the ar~nent will be tMt capping inte~c~mge is a 

good tlgng for retailers, and lhe monW thai they’ve saved with the cap on in{erclmnge 

~es is mo~ey that could be st)ent o~ data secm:~t~,. 

B. Most Important Provisions 

For the foregoing reasons, Congress should first focus legislation on the retail 

indnstr),, but it is eqlmlly important that the legislation contain certain provisions. 

Perhaps most importantly, the data security and breach notification la~vs should not 

mandate particular teclmology, but rather establish (risk-based) widely-applicable 



standards.7° The technology used on both sides of a data breach constantly evolves, so 

teclmolo~7-specific laws would be inappropriate. Further, every data breach is factually 

specific and the appropriate breach notification conduct could vary accordingly. 

Statements made during the Congressional hearings indicate that both Democrats and 

Republicans agree to this,’~1 so the task becomes finding the best specific provisions to 

accomplish the overall goal. 

One central aspect of the debate is preemption- namely, whether the federal 

standards should be a floor upon which states can enact consistent, yet tougher laws or ff 

the federal laws should leave no room lbr state regulation. The tradcoff in this situation is 

between constuner protection and uniIbrmity, and consumer protection should prevail. 

Consumers are asking why companies are not doing more to protection their personal and 

financial information, not w~ a neighboring state has different or no law as to data 

security and breach notification.7: State legislatures have been on the front lines in data 

notification for the better part of a decade and have ongoing relationships with consumer 

protection groups.7~ For example, Consumers Union supporled passage of relatively strict 

,~0 Mauricio F. Paez, Richard J. Jolmson, et. al., "United States: U.S. Congress Ready to 

Enact Data Seucirty and Breach Notification rules After Recent Consumer Data 
Breaches, Jones Day, Februa~ 20, 2014, available at 
http :iiwww. mo ndaq.co m/unitedstatesixi294504iData+Protection+PrivacyiU S+Co ngres s+ 
Ready+To+Enact+Data+Security+And+Breach+Notification+Rules+After+Recent+Cons 
umer+Data+Breaches. 
71 Paez & Jotmson, supra note 65. 
7: Statement of Lisa Madigan, Illinois Attorney General, before the Subcommittee on 

Commerce, Manufacturing and Trade, Febma~ 5, 2014. 
73 Madigan Statement, supra note 67; State~nent of Delara Derakhshani, Consumers 

Union, before the United States Senate Colmnittee on the Judiciary, Februa~ 4, 2013. 



laws in California in 2002.74 The cotmterargument is that if the federal law does not 

preempt, then the current patchwork situation will persist. That position lies on the 

assumption that states will actively pursue additional legislation and that tmiformity is a 

bigger advantage to consumers than additional legal protection from the states. 

not required to st~pport chip processi~g, tl~ere are powefftll advantages for those 

who do. By updating their POS systems to accept contaci: payments, memhants 

are taki~N the necessa~~ s~eps ~o be ready lbr ~he EN~~ liability shiflo E~rccti~e 

October 1. 2015, Visa’s global POS counterl~it liabili~~ shi[~ will be i~stiI~ted in 

~:he U.S. Wilh this liabilily shg~; the paw tha~: is ~:he cause of a chip transact:ion 

not beiRg conducted (i.e., eitl~er the issuer or tl~e merchant’s acquirer or acqNrer 

processor) will be held financia[Iy Iiable f~r aw resNting caN-pmseN com~te~it 

can losses. 

Another key component of the federal legislation should be the expansion of the 

power of the Federal Trade Conm~ission (FTC) in two regards. First, the FTC has ouly 

limited enforcement authorib~ under Section 5 of the Federal Trade Conunission Act, and 

that authority should be expanded.75 Under Section 5, a company engages in unfair acts 

74 Cal. Civ. Code §§ 1798.80-84 (laying out requirements :for data security and breach 

notification and including that an? warv~er of a provision of this title is contrary to public 

psolicy and is void and unenforceable). 
See Cheye~me Hopkins, Senators Call for Update of Data Rules After Target Theft, 

Bloomberg, Feb. 3, 2014, available at http:iiwww.bloomberg.cominewsi2014-02- 



or practices if its data security practices cause or are likely to cause a substantial injul~ to 

consumers.76 In a little over a decade, the Conunission has used this authori~7 "to settle 

50 cases against businesses that it charged with failing to provide reasonable and 

appropriate protections for consumers’ personal infornmtion.’’77 The FTC enforced its 

authority against a Motion to Dismiss in a recent case, but it insists that new legislation 

should increase its enforcement powers.7s Specifically, the FTC wants jurisdiction over 

non-profits and the ability to seek civil penalties to deter unlawful conduct. As the 

nation’s leading privacy enforcement agency, it is the logical body to enforce federal 

legislation and without these provisions, the new legislation would lack sufficient bite. 

Second, in addition to its enforcement authority, the 

authority under the Administration Procedure Act (APA) for whatever legislation 

Congress passes. 

03isenators-call-for-updated-protections-to-combat-data-breaches.html (quoting Sen. 
Elizabeth Warren as saying "[d]ata-security problems aren’t going to go away on their 
own so Congress reully needs to consider whether to strengthen the FTC’s hand. 
7~ Statement of Edith Ramirez, Chairwoman of lhe FTC before lhe Senate Committee on 

the Judiciary., "Privacy in the Digital Age: Preventing Data Breaching and Combating 
Cvbercrime 
77 Ramirez Statement, supra note 75. 
7~ In the Matter of LabMD, Inc. (denying Motion to Dismiss, as it did in a 2012 case 

against Wyndham Worldwide.) 
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AN OVERVIEW FROM A LENDER’S PERSPECTIVE 
AS TO 

HOW NORTH CAROLINA’S MECHANIC’S LIEN LAW WORKS 
BEGINNING JUNE 22, 20131 

II. 

Key Definitions. There are several terms defined in G.S. 44A-7 that are used throughout 
North Carolina’s mechanic’s lien law (and elsewhere in this outline). They are essential for a 
clear understanding of how the mechanic’s lien law works. 

Improve - To build, effect, alter, repair, or demolish any improvement upon, 
connected with, or on or beneath the surface of any real property, or to excavate, 
clear, grade, fill or landscape any real property, or to construct driveways and private 
roadways, or to furnish materials, including trees and shrubbery, for any of such 
purposes, or to perform any labor upon such improvements, and shall also mean and 
include any design or other professional or skilled services furnished by architects, 
engineers, land surveyors and landscape architects registered under Chapter 83A, 
89A, or 89C of the General Statutes, and rental of equipment directly utilized on the 
real property in making the improvement. 

Improvement- All or any part of any building, structure, erection, alteration, 
demolition, excavation, clearing, grading, filling, or landscaping, including trees and 
shrubbery, driveways, and private roadways, on real property. 

Real property - The real estate that is improved, including lands, leaseholds, 
tenements and hereditaments, and improvements placed thereon. 

The Cast of Characters. In connection with any real estate-secured loan transaction, the cast 

of characters may include some or all of the following: 

Lender. 

Borrower (but not necessarily the owner of the real property in question). 

Purchaser of the real property in question. 

1 Ill tile summer of 2012, the North Carolina General Assembly enacted Session Law 2012-175, Session Law 2012- 

158, and Seclion 65.3(a)-(c) of Session Law 2012-194, each of which amended North Carolina’s mechanic’s lien 
law. In 2013, the North Carolina General Assembly enacted Session Law 2013-16 in March and Session Law 2013- 
117 in Jm~e, each of which made technical corrections to the new lien agent process timt went into effect on April 1, 
2013. All of the statutou citations in this outline are to the North Carolina General Statutes as of June 22, 2013, 
after all of the changes to the mecha~fic’s lien law adopted by the General Assembly in 2012 and the technical 
amendments adopted 2013 became effective. 



Owner. For mechanic’s lien law purposes, the "owner" is defined in G.S. 44A-7 as "a 
person who has an interest in the real property improved and for whom an 
improvement is made and who ordered the improvement to be made." The term 
"owner" expressly includes (i) an owner’s successors-in-interest, and (ii) the owner’s 
agents when acting within the scope &their authority.2 

Contractor) "Contractor" is defined in G.S. 44A-7 as "a person who contracts with 
an owner to improve real property." 

Subcontractor.4 Because their lien rights differ, the mechanic’s lien law identifies 

four different subcategories of subcontractor. They are: 

2 A person who contracts to purchase the property to be improved and who subsequently purchases the property has 

a sufficient equitable interest in the property to be considered an "owner" when, before the purchaser actnally 
consummates the purchase, the purchaser (rather than the then owner of the property.) enters into a contract: to 
improve the property. Carolina Builders Corporation v. Howard-Veasey Homes, Inc. 72 N.C. App. 224, 324 S.E.2d 
626 (1985). Similarly, our courts have consistently held that when a lessee contracts with a contractor to improve 
the leasehold estate, the lessee is considered an "owner" for purposes of the ~nechanic’s lien law, but only with 
respect to the leasehold estate. A claim of lien on the real property asserted by or through the contractor will be 
valid only to the extent of the lessee’s leasehold interest in the property. Pete Wal! Plumbing Co., Inc. v. Sandra 
Anderson Builders, Inc., 721 S.E.2d 663 (N.C. Ct. App. 2011). 

3 
IMPORTANT NOTE REGARDING CONTRACTORS AND SUBCONTRACTORS: The statutory. 

definitions for contractor and for first, second, and third tier subcontractors are somewhat misleading because they 

go far beyond what we commonly consider to be a contractor or subcontractor. There are two reasons for this. 

The first reason involves our conunon conception of "contractor." We COlIlInonly think of a contractor as a licensed 
general contractor - that is, one who has overall responsibili~ for a construction project and who subcontracts out 
work to subcontractors. However, under North Carolina’s mechanic’s lien law, any person who contracts directly 
with the owner to improve real property is considered a contractor, whether that person is a licensed general 
contractor or not. AW person who does not contract directly with the owner is, by definition, a "subcontractor." 
Accordingly, a lender’s focus must necessarily be on the parties to the specific contract in question, and the lien 
rights are determined by where the lien claimant is in the following contractual "chain": 

- Owner 
- Contractor 
- First tier subcontractor 
- Second tier subcontractor 
- Third tier subcontractor 
- Subcontractor more remote than a third tier subcontractor. 

The second reason relates to the statutory definition of "improve." In addition to those who perfom~ work on the 

property (and who we commonly consider to be contractors and subcontractors), the terms "contractor" and 

"subcontractor" include (i) material suppliers who furnish materials for the improvements, including trees and 

shrubbery (for example, a building supply company or a nursery), (ii) equipment leasing colnpanies that lease 

equipment directly utilized on the proper~" in making the improvements, and (iii) licensed architects, engineers, land 

surveyors, and landscape architects who provide design or other professional or skilled services in connection with 

the improvements. 

4 "First: tier subcontractor," "second tier subcontractor," and "third tier subcontractor" are all terms defined in G.S. 

44A-7. The term "subcontractors more remote than third tier" is a descriptive term used in the mechanic’s lien 
statutes, but it is not a defined term. 
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First tier subcontractor - a person who contracts with a contractor to improve real 
property. 

Second tier subcontractor - a person who contracts with a first tier subcontractor 
to improve real property. 

Third tier subcontractor - a person who contracts ~vith a second tier subcontractor 
to improve real property. 

Subcontractors more remote then a third tier subcontractors. 

Lien agent.5 A "lien agent" is a title insurance company or title insurance agency 
designated by an owner pursuant to G.S. 44A-11.1 to serve as the owner’s lien agent 
in connection with a construction project. The role and responsibility of the lien 
agent is critical in addressing the hidden lien problem. 

Obligor. "Obligor" is defined in G.S. 44A-7 as "an owner, contractor, or 
subcontractor in any tier who owes money to another as a result of the other’s partial 
or total performance of a contract to improve real property." Identifying an obligor is 
important in the context of a subcontractor’s lien upon funds, described in detail 
belo~v. 

Potential lien claimant. The term "potential lien claimant" is a precisely defined term 
that applies only in the context of a transaction subject to the new" lien agent law’. A 
"potential lien claimant" is defined in GS 44A-7 as "any person entitled to claim a 
lien for improvements to real property under this Article [i.e., the North Carolina 
mechanic’s lien statute] who is subject to G.S. 44A-11.1 [i.e., the new lien agent 
statute]." Depending on the circumstances, a potential lien claimant may be a 
contractor or a first, second, or third tier subcontractor. 

III. Basic Lien Rights. As will be discussed in greater detail belo~v, there are two different types 
of liens that can be asserted under North Carolina’s mechanic’s lien laws: a lien on real 
property and a lien upon funds. Lenders are usually more concerned with a claim of lien on 
real property than a claim of lien upon funds for the simple reason that a claim of lien on real 
property immediately puts at issue the lien priority of the lender’s deed of trust - that is, does 
the perfected mechanic’s lien on the real property have priority over the lien of the lender’s 
deed of trust? Lenders should not, however, ignore the implications of a claim of lien upon 
funds, which in their own right can "freeze" the flow of funds and lead to a claim of lien on 
real property. 

A. Contractor’s Lien Right. The first type of mechanic’s lien (and most important from a 
lender’s perspective) is a contractor’s claim of lien on real property. 

5 G.S. 44A-7(4b). 

~ G.S. 44A-8. As will be discussed in greater detail elsewhere in this outline, there are also two situations in which a 
subcontractor may assert a clailn of lien on real property. In the ~nost cormnon situation, G.S. 44A-23 permits a 
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Provided it is properly perfected, a contractor’s claim of lien on real property relates back 
in time and has priority from the time of the first furnishing of labor or materials at the 
site of the improvement by the lien claimant.7 To assert the claim of lien on real 
property, a lien claimant must prepare and sign a statutory form entitled "Claim of Lien 
on Real Property." 8 To perfect its claim of lien on real property, the lien claimant must: 

Serve a copy of the Claim of Lien on Real Property on the record owner of the 
real property in question. If the claim of lien on real property is being asserted by 
a subcontractor by right of subrogation (discussed belo~v), then the Claim of Lien 
on Real Property must also be served on the contractor through which subrogation 
is being asserted.9 

Within 120 days after the last furnishing of labor or materials at the site of the 
improvement by the lien claimant, file the Claim of Lien on Real Property with 
the Clerk of Superior Court in each county where the real property in question is 
located.1° If the Claim of Lien on Real Property is filed more than 120 days after 
the last furnishing of labor or materials, the lien is ineffective. 

Once a Claim of Lien on Real Property has been filed, it cannot be amended. However, it 
can be cancelled and a new Claim of Lien on Real Property may be filed in substitution 
for the cancelled one, provided all this is accomplished within 120 days after the last 
furnishing of labor or materials at the site of the improvement by the lien claimant. 1~ 

A properly and timely perfected Claim of Lien on Real Property will cease to be effective 
unless the lien claimant commences an action to enforce the claim of lien no later than 
180 days after the last furnishing of labor or materials at the site of the improvement by 
the lien claimant.~2 

These longstanding time limits (i.e., a lien claimant has 120 days after the last furnishing 
of labor or materials to perfect a Claim of Lien on Real Property and 180 days after the 
last furnishing of labor or materials to commence an action to enforce the claim of lien) 
were not affected by the legislation adopted in 2012 or 2013, and remain unchanged. 

Subcontractors’ Lien Rights. As described above, a contractor’s lien right is relatively 
simple and straightforward - a contractor can assert on its own behalf a direct lien on the 
owner’s real property by the timely filing and service of a claim of lien on real property. 
The rights of a subcontractor are more complex and, in a sense, derivative. Based on the 

subcontractor to assert the contractor’s claim o:f lien on real property by right o:f "subrogation." a legal concept that 
permits a subcontractor who has not been paid to "stand in the shoes" of the contractor and assert the contractor’s 
claim of lien on real property. In the other situation (which is much more limited and happens infrequently), a 
subcontractor has the right to file a direct claim of lien on real property in its own right pursuant to G.S. 44A-20(d) 
without relying on the doctrine of subrogation. 
7 G.S. 44A-10; G.S 44A-14(a). 

s The statuto~ form appears in G.S. 44A-12(c). 
9 G.S. 44A-11 (a)(1) and G.S. 44A-23. G. S 44A-11 (b) and (c) govern the means by which service may be obtained. 
lO G.S. 44A-1 l(a)(2) and G.S. 44A-12. 
11 G.S. 44A-12(d). 
1~ G.S. 44A-13(a); G.S. 44A-16(a)(3). 
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circumstances, a subcontractor may have (i) a fight to assert the contractor’s claim of lien 
on real property by right of subrogation, (ii) a lien upon funds owed by an obligor to a 
contractor or subcontractor "up the chain," and/or (iii) a right in very limited 
circumstances to assert a direct claim of lien on real property. 

Subcontractor’s Right to Assert a Claim of Lien on Real Property by Subrogation. 
To the extent of their respective claims, first, second, and third tier subcontractors 
have the right to assert and enforce the direct claim of lien on real property held 
by the contractor in their "chain" "by right of subrogation.’’13 However, it is 
important to remember that a subcontractor’s right of subrogation is both limited 
and dependent - it cannot exceed the lesser of (i) amount owed to that 
subcontractor, or (ii) the amount the owner owes the contractor and for which the 
contractor could assert a direct claim of lien in its own right. Thus, for example, 
if an owner has fully paid the contractor under the terms of the contract between 
the owner and the contractor and no more money is or will become due to the 
contractor, then any attempt by a subcontractor who has not been paid to assert 
the contractor’s claim of lien on real property by right of subrogation will be 
ineffective because there is no longer any "money on the table." The 
subcontractor’s subrogation claim is only as strong as the contractor’s claim. 

The procedures, time constraints, and forms subcontractors must use to assert the 
contractor’s lien rights are essentially the same as would apply to the contractor 
were the contractor to assert a claim of lien on real property in its own right.14 
However, there are a few additional provisions that apply only when a 
subcontractor seeks to assert by subrogation the contractor’s right to claim a lien 
on real property: 

(a) When completing the statutory "Claim of Lien on Real Property" form,~s a 
subcontractor may use as the date upon which labor or materials were first 
furnished on the real property either (i) any date on or after the date of the first 
furnishing of labor or materials on the real property by the subcontractor 
making the claim, or (ii) any date on or after the date of the first furnishing of 
labor or materials on the real property by the contractor through which the 
subcontractor’s Claim of Lien on Real Property is being asserted. Similarly, a 
subcontractor may use as the date upon which labor or materials were last 
furnished on the real property either (i) any date on or before the date of the 
last furnishing of labor or materials on the real property by the subcontractor 
making the claim, or (ii) any date on or before the date of the last furnishing 
of labor or materials on the real property by the contractor through which the 
subcontractor’s Claim of Lien on Real Property is being asserted~6 

13 G.S. 44A-23(a) and (b). Under "the doctrine of subrogation, a first, second, or "third tier subcontractor can "stand in 

the shoes" of the contractor to assert the contractor’s claim of lien on real property.. 
1-~ a.s. 44A-23(a) and (b)(4). 
15 The statutory form appears in G.S. 44A-12(c). 
16 a.s. 44A-23(d). 
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(b) A second or third tier subcontractor is prohibited from asserting through 
subrogation the contractor’s right to assert a claim of lien on real property if 
either:17 

(1) Within 30 days after a building permit is issued or within 30 days after the 

date of the contract between the owner and the contractor (whichever is 
later), the owner or contractor properly posts on the property and files with 
the Clerk of Superior Court of the county in which the real property is 
located a properly completed and signed "Notice of Contract," and the 
second or third tier subcontractor thereafter fails to serve a properly 
completed and signed "Notice of Subcontract" upon the contractor; or 

(2) After a signed Notice of Contract has been properly posted and filed and 
the second or third tier subcontractor has served a Notice of Subcontract 
on the contractor, the contractor serves a "Written Notice of Payment" on 
the second or third tier subcontractor within five days after each payment 
is made by the contractor to the first tier contractor. The notice of 
payment should set forth the date of the payment to the first tier 
subcontractor and the period for which payment is made. 

Subcontractor’s Lien Upon Funds. Subcontractors have a lien upon funds to 
secure amounts they are owed under their contracts as a result of having furnished 
labor, materials, or rental equipment at the site of the improvement.~8 To the 
extent of the subcontractor’s claim (including interest), a subcontractor has the 
following lien fights upon funds: 19 

First tier subcontractor Upon funds that are owed to the No subrogation rights. 

contractor with whom the first 

tier subcontractor dealt. 

Second tier subcontractor Upon funds that are owed to the 
first tier subcontractor with 
whom the second tier 
subcontractor dealt. 

To the extent of the second tier 
contractor’s direct lien claim, to 
the lien upon funds of the first 
tier subcontractor with whom 
the second tier subcontractor 
dealt,z° 

17 G.S. 44A-23(b). The provisions that can bar a second or ttfird tier subcontractor from asserting the contractor’s 

claim of lien on real properly by right of subrogation are not widely known and are rarely relied upon. However, as 
an additional defensive measure, a prudent lender is well advised to require the owner or contractor to post: a copy of 
the statutory. Notice of Contract beside the building permit on the property, to be improved and to record the Notice 
of Contract in the office of the Clerk of Superior Court in each county where the property to be improved is located. 
The statutou forms for the Notice of Conlract and the Notice of Subcontract: appear in G.S. 44A-23(b)(2) and (3). 
18 g.s. 44A-18(e). 
19 G.S. 44A-18 (a)-(d). 
2o Under the doctrine of subrogation, a second tier subcontractor can "stand in the shoes" of the first: tier 

subcontractor to assert the first tier subcontractor’s lien upon funds owed to the contractor with whom the first tier 
subcontractor dealt. 
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Ttfird tier subcontractor Upon fi~nds that are owed to the To the extent of the third tier 
second tier subcontractor with contractor’s direct: lien claim, (i) 
whom the third tier 
subcontractor dealt. 

Upon funds that are owed to the 
person with whom the 
subcontractor dealt. 

Subcontractor more remote than 
the third tier subcontractor 

to the lien npon fl~nds of the 
second tier subcontractor with 
whom the third tier 
subcontractor dealt, and (ii) to 
the extent the second tier 
contractor is subrogated thereto, 
to the lien npon funds of the 
first tier subcontractor with 
whom the second tier 
subcontractor dealt.21 

No snbrogation rights. 

A subcontractor’s lien upon funds "arises, attaches, and is effective immediately 
upon the first furnishing of labor, materials, or rental equipment at the site of the 
improvement by a subcontractor."22 However, to perfect its lien, the 
subcontractor must give a "Notice of Claim of Lien upon Funds" in writing to the 
obligor against whom the lien is asserted.23 The form of the Notice of Claim of 
Lien upon Funds and the method by which the notice must be served are 
prescribed by statute.24 Until a subcontractor perfects its lien upon funds by 
giving the obligor a Notice of Claim of Lien upon Funds, "any owner, contractor, 
or subcontractor against whose interest the lien upon funds is claimed may make, 
receive, use, or collect payments thereon and may use such proceeds in the 
ordinary course of its business. ,,25 

Duties of the Obli~or and the Subcontractor’s Right in Limited Circumstances to 
Assert a Direct Claim of Lien on Real Property. What happens after an obligor 
receives a Notice of a Claim of Lien upon Funds from a subcontractor? The 
simple answer is that, from a practical standpoint, the flow of funds on the proj ect 
comes to a halt until the claim of lien upon funds is resolved. 

21Under the doctrine of subrogation, a third tier subcontractor can "stand in the shoes" of bofl~ fl~e second tier 
subcontractor and the first tier subcontractor to assert: their respective lien rights on funds owed by persons "up the 
chain." 
22 G.S. 44A-18(1). This subsection was substantially re-written effective January 1, 2013, to resolve uncertainty as 

to exactly when a lien npon rinds arises and attaches. The statute now provides that a snbcontractor’s lien upon 
funds "arises, attaches, and is effective immediately npon the first fl~r~fishing of labor, materials, or rental equipment 
at the site of the improvement by a subcontractor." Note that the statute says "a subcontractor," not "th__£ 
subcontractor asserting the claim of lien uponfimds." This language may be interpreted to mean that the lien rights 
of all subcontractors relate back in time to the date labor, materials, or rental equipment were first furnished at the 
site of the improvement by any of the subcontractors. 
23 G.S 44A-18(1). 
24 G.S. 44A-19. 
2~ G.S. 44A-18(g). 
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The duties and liability of an obligor are set out in G.S. 44A-20. The analysis 
must begin with a determination of the amount of money that each obligor in the 
contractual chain owes to the contractor or subcontractor with whom the obligor 
dealt. Because the claim of lien is upon.funds owed by the obligor (and not on the 

realproperty that has been improved by the subcontractor), the claim of lien upon 
funds is, as a practical matter, of no value if no sums are or will be owed by the 
obligor to the contractor or subcontractor with whom the obligor dealt. If, on the 
other hand, sums are or will be owed by the obligor to the contractor or 
subcontractor with whom the obligor dealt, then the obligor is under a duty to 
withhold and retain such sums as may be necessary to satisfy all of the claims of 
lien upon funds that the obligor has received.26 

If, after having received a Notice of Claim of Lien upon Funds, an obligor fails to 
retain a sufficient amount of money to pay the lien and instead makes payment 
directly to the contractor or subcontractor with whom the obligor dealt (thereby 
depriving the lien claimant of the funds that would otherwise have been available 
to satisfy the claim of lien upon funds), the claimant’s lien upon funds continues 
in effect upon the funds received by the contractor or subcontractor who received 
them, and, in addition, the obligor become personally liable to the lien claimant 
up to the amount of the wrongful payment, not exceeding the total claims with 
respect to which the Notice of Claim of Lien upon Funds was received prior to 
payment.27 In short, if an obligor ignores a Notice of Claim of Lien upon Funds 
and pays the contractor or subcontractor with whom the obligor has dealt without 
"holding back" an amount sufficient to satisfy the claim of lien upon funds, the 
obligor is exposed to personal liability to the lien claimant and may end up having 
to pay twice. 

In addition, if the obligor in question happens to be the owner of the property 
being improved, then the lien claimant may assert pursuant to G. S 44A-20(d) a 
direct claim of lien on real property to the extent of the owner’s personal 
liability.28 However, a subcontractor may assert a direct claim of lien on real 
property in the subcontractor’s own right only when (i) the subcontractor has 
properly and timely perfected its claim of lien upon funds, (ii) the obligor in 
question is the owner of the property being improved, (iii) the owneriobligor has 
incurred personal liability to the li en cl aimant because of wrongful payments 
made by the owner/obligor subsequent to receiving the lien claimant’s Notice of 
Claim of Lien upon Funds, and (iv) the lien claimant properly and timely perfects 
its direct claim of lien on real property using the same procedures and subj ect to 
time constraints applicable to a contractor’s claim of lien on real property. The 
subcontractor’s direct Claim of Lien on Real Property must state the grounds the 
lien claimant believes give rise to personal liability on the part of the 
owner/obligor and include as an exhibit a copy of the Notice of Claim of Lien 

~6 G.S. 44A-20(a). 

~7 G.S. 44A-20(b). 

~s G.S. 44A-20(d). 

{ PAGE \* MERGEFORMAT } 



upon Funds given by the subcontractor, together with a "proof of sew’ice" 
affidavit.29 

Pro Rata Recovery_. What happens when the funds owed by obligors "up the 
chain" are insufficient to pay all of the subcontractors’ claims of lien upon funds? 
The simple answer is that the subcontractors share all available funds on a pro rata 
basis. 

(a) When the obligor in question is a contractor or subcontractor and the funds in 
the hands of the obligor and the obligor’s personal liability, if any, under G.S. 
44A-20(b) are less than the sum of all valid claims of lien upon funds received 
by the obligor, the lien claimants share the funds on a pro rata basis.3° 

(b) When the obligor in question is the owner and the funds in the hands of the 
owneriobligor and the owneriobligor’s personal liability, if any, under G.S. 
44A-20(b) are less than the sum of all valid claims of lien upon funds that 
have been received by the owner/obligor and all valid Claims of Lien on Real 
Property filed by the subcontractors by right of subrogation with the Clerk of 
Superior Court under G.S. 44A-23, the lien claimants entitled to liens upon 
funds and the lien claimants entitled to subrogation claims of lien on real 
property share the funds on a pro rata basis.31 

IV. The New Lien Agent Process. 

Background. A driving force behind the 2012 legislative changes was the urgent desire 
to address the longstanding "hidden lien" problem. A properly perfected claim of lien on 
real property (whether asserted by a contractor or a subcontractor) relates back in time for 
priority purposes to the date on which labor or materials were first provided by the lien 
claimant to the jobsite. Because there has never been a formal public record of when this 
may have occurred, purchasers and lenders are unable to determine with certainty 
whether there is a possible lien, when that lien might have become effective, and whether 
it might take priority over the interests of the purchaser and/or lender. 

In an effort to address the hidden lien problem, the General Assembly adopted Session 
Law 2012-158 in the summer of 2012. Session Law 2012-158 introduces a "lien agent" 
process in North Carolina that is patterned, at least in part, after a similar process 
introduced several years ago in Virginia for residential construction proj ects. The new 
lien agent la~v took effect on April 1, 2013.32 

The lien agent concept is really quite simple - by requiring potential lien claimants to 
"identify" themselves early in the process (and well before the potential lien claimants 
must file their claims of lien on real property), a diligent purchaser, lender, closing 

29 G.S. 44A-20(d). 
30 G.S. 44A-21(a). 
31 G.S. 44A-21(b). 
32 Session Law 2013-16 (effective April 1, 2013) and Session Law 2013-117 (effective June 22, 2013) made 

technical corrections to the lien agent process. 
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attorney, settlement agent, title insurance company, or title insurance agency in a 
transaction involving the real property in question can address the legitimate interests of 
potential lien claimants as part of the closing process - all without cluttering the public 
record. The following is a brief summary of how the drafters and proponents of the lien 
agent legi slation anticipate the process will work: 

In any private project to improve real property that is subject to the new lien agent 
law, the owner of the construction site will designate a lien agent. The lien agent 
designated by the owner must be chosen from among the list of registered lien agents 
maintained by the North Carolina Department of Insurance. Only title insurance 
companies and title insurance agencies authorized to do business in North Carolina 
that have consented to serve as a lien agent and registered with the North Carolina 
Department of Insurance for that purpose may serve as a lien agent. 

2. The identity of the lien agent and the lien agent’s contact information will be readily 
available to all of the project’s contractors and subcontractors. 

A contractor or subcontractor who wishes to preserve its right to assert a claim of lien 
on the real property will be required to send a simple one-page form (a "Notice to 
Lien Agent") to the lien agent announcing that it is a potential lien claimant working 
on or providing materials to the construction site. The Notice to Lien Agent can be 
sent before, during, or after the potential lien claimant performs ~vork or provides 
materials. 

Receipt by the lien agent of a Notice to Lien Agent puts the lien agent on notice that 
the potential lien claimant may at some future time assert and pursue a claim of lien 
on the real property. 

The lien agent then serves as an information "clearinghouse." An interested party 
(i. e., an owner, purchaser, potential lien claimant, lender, closing attorney, settlement 
agent, title insurance company, or title insurance agency involved in a transaction 
involving the real property in question and their respective authorized agents) may at 
any time request the lien agent to provide (and the lien agent is required to provide to 
any interested party requesting it) a listing of all of the potential lien claimants who 
have filed a Notice to Lien Agent with the lien agent. This permits the requesting 
party to identify all potential lien claimants, thereby reducing the risk of hidden liens. 
Thus, for example, a settlement agent should request the lien agent to provide a list of 
the potential lien claimants immediately before a loan closing in order to address any 
potential claims against the real property and obtain appropriate lien waivers and 

33 subordinations as part of the loan closing process. 

33 G.S. 44A-11.1([) is a curious provision adopted by the General Assembly at the behest of the Bar Association. It 

provides that an attorney sel~ring as the "closing attorney" in a transaction involving real property, subject to the new 
lien agent law who contacts the lien agent in writing within five business of the date "the deed or deed of trust is 
recorded and requests copies of the Notices to Lien Agent received by the lien agent "shall be deemed to have 
fulfilled the attorney’s professional obligation as closing attorney to check such notices to lien agent and shall have 
no further duty to request that the lien agent provide information pertaiNng to notices received subsequently by the 
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To simplify the mechanics of the lien agent process, most of the title insurance 
companies licensed to do business in North Carolina banded together to create and 
implement an online website - http:iiliensnc.com - that permits (i) an owner (or, in 
certain cases, the owner’s custom contractor) to designate a lien agent online, (ii) a 
potential lien claimant to file a Notice to Lien Agent with the designated lien agent 
online, and (iii) an interested party to request and receive up-to-date information from 
the designated lien agent concerning the identity of potential lien claimants online. 

It is important to remember that the new lien agent law deals only with (i) the contractor’s 
right to assert a direct claim of lien on real property, (ii) a subcontractor’s right to assert 
the contractor’s claim of lien on real property by right of subrogation, and (iii) a 
subcontractor’s right to assert a direct claim of lien on real property pursuant to 
G.S. 44A-20(d) when the owneriobligor becomes personally liable to a subcontractor 
because the owner/obligor made wrongful payments to the contractor without 
withholding sufficient funds to satisfy a claim of lien upon funds asserted by the 
subcontractor. The new lien agent law does not address a subcontractor’s right to assert a 
claim of lien upon funds.34 

Effective Date of the New Lien Agent Law. The new lien agent law went into effect 
April 1, 2013. However, it applies only to those projects to improve real property for 
which the first furnishing of labor or materials at the site of the improvements occurred 
on or after April 1, 2013 - it does not apply to a project if the first furnishing of labor or 
materials at the site of the improvements for that project occurred before April 1, 20113.35 

Scope of Transactions Subiect to the New Lien Agent Law. Beginning April 1, 2013, 
§ 44A-11. l(a) of the North Carolina General Statutes requires an owner to designate a 
li en agent in any proj ect to improve the owner’s real property if the total cost of the 
undertaking will be $30,000 or more either (i) at the time the original building permit is 
issued, or (ii) if no building permit is required, at the time the contract for the 
improvements is entered into with the owner. However, regardless of the anticipated 
costs of the improvements, the owner may, but is not required to, designate a lien agent 
for improvements to an existing single-family residential dwelling unit that is occupied 
by the owner as a residence, or for the addition of an accessory building or accessory 
structure (as defined in the North Carolina Uniform Residential Building Code), the use 
of which is incidental to that residence.36 

Thus, the new lien agent law does not apply to a private project to improve real property 
if: 

The first furnishing of labor or materials at the site of the improvements occurred 
before April 1, 2013; 

lien agent." This 5-day standard is far too lax for a prudent lender. Through its loan closing instructions, a prudent 
lender should impose a more rigorous duty of inquiu on the closing attorney. 
3-~ a.s. 44A-11.2(p). 

35 Section 7 of Session Law 2012-158. 
36 G.S. 44A-11.1(a). 
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The total cost of the undertaking is less than $30,000; or 

Regardless of the total cost of the undertaking, the owner elects not to designate a 
lien agent for improvements to an existing single-family residential dwelling unit 
that is occupied by the owner as a residence, or for the addition of an accessory 
building or accessory structure (as defined in the North Carolina Uniform 
Residential Building Code), the use of which is incidental to that residence. 

With respect to projects that are outside the scope of the new lien law, the "hidden lien" 
problem continues unabated. 

Approved Methods for Delivering a Notice - G.S. 44A-11.2(g). The lien agent law 
permits or requires the delivery of a variety of different notices. In complying with the 
~vritten notice requirements of the new lien agent law, G.S. 44A-11.2(g) provides that the 
notice must be addressed to the person required to be provided with the notice and, unless 
a different method of delivery is specifically required, delivered by any one of the 
following methods: 

Certified mail, return receipt requested; 

Signature confirmation as provided by the United States Postal Service; 

Physical delivery and obtaining a delivery receipt from the lien agent; 

Facsimile with a facsimile confirmation; 

Depositing with a designated delivery service authorized pursuant to 26 U.S.C. 
7502(f)(2) (which includes, for example, FedEx); 

Electronic mail, with delivery receipt; or 

For certain limited purposes, utilizing an Internet Web site approved for such use 
by the designated lien agent, with deliver?- receipt. This method of delivery is 
expressly authorized for the transmission to the lien agent of (i) the o~vner’s notice 
to the lien agent designating the lien agent as such, and (ii) a potential lien 
claimant’s Notice to Lien Agent. 

The term "delivery receipt" includes an electronic or facsimile confirmation. A return 
receipt or other receipt showing deliver3, of a notice to the addressee or written evidence 
that the notice was delivered by the USPS or other carrier to, but not accepted by the 
addressee, is prima facie evidence of receipt. 

Owner’s First Responsibility - Designating the Lien Agent. Under the new lien agent 
law, an owner is required to designate a lien agent "no later than the time the owner first 
contracts with any person to improve the real property.’’37 The lien agent must be a title 

Remember that the definition of "improve" in G.S. 44A-7(3) expressly includes "any design or other professional 
or skilled services" provided by licensed architects, engineers, land surveyors, and landscape architects (each 
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insurance company or title insurance agency selected from among the list of registered 
lien agents maintained by the North Carolina Department of Insurance.38 The owner is 
required to deliver to the lien agent written notice of the designation by any of the 
deliver5, methods authorized by G.S. 44A-11.2(g) (discussed above). The notice 
designating the lien agent must include the owner’s contact information and the street 
address, tax map and block number, reference to a recorded instrument, or some other 
description that reasonably identifies the real property for the improvements for which 
the lien agent has been designated.39 

An owner’s designation of a lien agent does not make the lien agent an agent of the owner 
for purposes of receiving a Claim of Lien on Real Property, a Notice of Claim of Lien 
upon Funds, or for any other purpose other than the receipt of the Notice to Lien Agent 
required by G.S. 44A-11.2 (discussed below).4° 

The statute provides a simple process for the appointment of a new lien agent when a lien 
agent resigns, is no longer licensed to serve as a lien agent, revokes its consent to serve as 

41 lien agent, is removed by the owner, or otherwise becomes unable to unwilling to serve. 

Notice to Lien Agent. At the core of the new lien agent law is the "Notice to Lien 
Agent." A contractor or subcontractor that wishes to preserve its right to assert a claim of 
lien on real property is well-advised to deliver a simple, one-page statutory form (a 
"Notice to Lien Agent") to the lien agent announcing that it is a potential lien claimant 
working on or providing materials to the proj ect site.42 

The Notice to Lien Agent may be delivered to the lien agent before or after the 
potential lien claimant enters into a contract to perform work or provide materials, 
and before, during, or after the potential lien claimant actually performs work or 
delivers materials.43 The Notice to Lien Agent can be delivered to the lien agent by 
any of the delivery methods authorized by G.S. 44A-11.2(g).44 

A Notice to Lien Agent is not the same thing as, and does not satisfy the requirements 
for, a Notice of Claim of Lien upon Funds or a Claim of Lien on Real Property. 
Similarly, the delivery to the lien agent of a Notice to Lien Agent does not satisfy the 
service or filing requirements applicable to the Notice of Claim of Lien upon Funds 

identified as a "design professional" in new G.S. 44A-11.2(i)). Because a building permit should not be issued 
utfless and unlil a lien agent has been designated, it is likely that an owner will have designated a lien agent by the 
time the application for a building permit is submitted. It is less likely that an owner will designate a lien agent at 
the time the owner engages the services of. for example, an architect or a surveyor. To what extent does the lien 
agent law apply if the owner fails 1o designate a lien agent at or prior to "’the time the owner first contracts with any 
person "to improve "the real properly"? The statute is silent as to this. Tiffs is a ver~ significant issue. 
38 G.S. 44A-11.1 (b). The Department of Insurance is required by G.S. 58-26-45(e) to nkaintain a current list of 

registered lien agents on its Web site. 
39 a,s. 44A-11.1(a). 

4o G.S. 44A-11.1(a). 

41 a,s. 44A-11.1(d). 
42 The statutol), form appears in G.S. 44A-11.2(j). 
43 G.S. 44A-11.2(q). 
44 a.s. 44A-11.2(g). 
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or a Claim of Lien on Real Property.45 A Notice to Lien Agent merely adds the 
contractor or subcontractor submitting the notice to the list of potential lien claimants 
that have reserved their right to pursue a claim of lien on the real property, and 
declares that the potential lien claimant may at some future time assert and pursue a 
claim of lien on the real property identified in the notice. 

Responsibilities of the Lien Agent. A lien agent adds transparency to the process by 
serving as a "clearinghouse" to (i) receive Notices to Lien Agent from potential lien 
claimants, and (ii) identify to any interested party46 all of the potential lien claimants who 
have then delivered a Notice to Lien Agent to the lien agent. The responsibilities of a 
lien agent are set out in G.S. 58-26-45, a new section added to Article 26 of Chapter 58 of 
the North Carolina General Statutes, the Article regulating real estate title insurance 
companies. 

Having been designated by an owner as the owner’s lien agent, the lien agent’s principal 
responsibilities are to receive Notices to Lien Agent delivered to the lien agent by 
potential lien claimants and to maintain an accurate record of the date and time of 
delivery and the information contained in those notices. In addition, the lien agent has 
several duties listed in GS. 45-26-45(b) that are subject to specific time constraints: 

Within three business days 
after receiving the owner’s 
written notice of designation 
of lien agent. 

Within three business days 
after receiving a Notice to 
Lien Agent from a potential 

Provide written notice acknowledging its 
designation as lien agent to the owner. 

Provide written notice to the potential lien 
claimant confirming the lien agent’s 
receipt of the potential lien claimant’s 

By the same method of deliveiT used 
by the owner in delivering the notice 
of designation to the lien agent. 

By the same method used by the 

potential lien claimant in delivering 

the Notice to Lien Agent to the lien 

lien claimant relating to 
improvements to real 
property for which the lien 
agent has been designated as 
the lien agent. 

Notice to Lien Agent. agent. If the notice is received by 
email, the acknowledge~nent sent by 
the lien agent must include the email 
the lien agent received, including the 
header showing the date and time of 
receipt. 

4s G.S. 44A-11.2(k). 
46 The persons authorized to request and receive a listing of the potential lien claimants from the lien agent are 

identified in G.S. 58-26-45(b)(7). They include (i) the property owner, (ii) a person who has contracted to purchase 
the property, (iii) potential lien claimants, (iv) a lender, closing attortiey, or settlement agent involved in a 
transaction involving the propem./, (v) a title insurance company or title insurance agency issuing a title insurance 
policy on the property, and (vi) their respective authorized agents. 
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Within three business days 
after receiving a Notice to 
Lien Agent from a potential 
lien claimant relating to 
i~nproved real property for 
which the lien agent has not 
been designated as a lien 
agent. 

Within one business day after 
receiving a request for 
information regarding 
potential lien claimants from 

aw of the following persons 
or their authorized agents: 

An owner of the 
improved property; 

A title insurance 
company or title 
insurance agency isslfing 
a policy of title insurance 
on "the improved 
property; 

contracted purchaser 
of the improved property,; 

potential lien claimant; 

A closing attorney, 
lender, or settlement 
agem involved in a 
transaction involving the 
improved propeW. 

When the lien agent is 
removed by "the owner or the 
lien agent resigns or 
otherwise becomes unable or 
unwilling to serve as such. 

Provide written notice to the potential lien 
claimant that the lien agent is not the 
designated lien agent for the improved 
property. 

By the same method used by the 
potential lien claimant in delivering 
the Notice to Lien Agent to the lien 
agent. 

Provide written notice of all of the 
potential lien claimants who have 
theretofore delivered a Notice to Lien 
Agent form to the lien agent pursuant to 
G.S. 44A-11.2, including information 
relating to any custom contractor 
identified by pursuant to G.S. 44A-11.2(h) 
and aw design professional identified by 
the owner pursuant to G.S. 44A-11.2(i). 

In responding to any such request, the lien 
agent must include (i) the potential lien 
clairaant’s name, raailing address, 
telephone number, fax number (if 
available), and electronic mailing address 
(if a~railable), (ii) the name of the party 
with whom the potential lien claimant 
contracted to improve the real property; 
and (iii) if specifically requested, a copy of 
each Notice to Lien Agent received by the 
lien agent. 

Transfer all notices received and other 
related documentation to aw successor 
lien agent designated by the owner. 

No specific method of deliveu is 
specified in the statute. Presumably, 
a~ ~nethod of delivei~ authorized by 
G.S. 44A-11.2(g) will be sufficient. 

Lien Agent’s Fees. Pursuant to G.S. 58-26-45(d), a registered lien agent "shall" collect 
from an owner the following fees for serving as the owner’s designated lien agent: 

For improvements to real property comprising of one- or two-family dwellings, a 
fee of $25. 
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For services rendered pursuant to each designation as a lien agent for all other 
improvements to real property, a fee of $50. 

The lien agent is not authorized to charge or collect fees from potential lien claimants or 

those inquiring as to potential lien claimants. 

Actions that Must be Taken to Ensure that the IdentiW of the Lien Agent is Widely 
Known. As noted above, the owner is required to designate a lien agent "no later than the 
time the owner first contracts with any person to improve the real property. ,,47 Once the 
li en agent has been designated, the lien agent’s contact information48 must be widely 

disseminated and readily available to potential lien claimants. 

Building Permit/Posted Notice. A building permit issued with respect to a project 
subject to the new lien agent law must be conspicuously and continuously posted on 
the property for which the permit is issued until the completion of all construction.49 
The permit shouM include the lien agent’s contact information,s° If it does not, then a 

sign disclosing the lien agent’s contact information must be conspicuously and 
continuously posted on the property until the completion of all construction.51 

Owner’s Responsibility. Within seven days after receiving a request from a potential 
lien claimant by any of the approved delivery methods described in G.S. 44A-11.2(g) 
(discussed above), the owner is required by G.S. 44A-11.2(b) to provide a notice to 
the potential lien claimant containing the lien agent’s contact information. The 
deliver?- method used by the owner must be the same deliver?- method used by the 
potential lien claimant in making the request. 

Responsibilities of Contractors and Subcontractors. Within three business days after 
contracting with a lower-tier subcontractor that is not required to furnish labor, 
materials, rental equipment, or professional design or surveying services at the site of 
the improvements, a contractor or subcontractor is required to provide the lower-tier 
subcontractor with a written notice containing the lien agent’s contact information. It 
may be given (i) by any of the approved delivery methods described in G.S. 44A- 
11.2(g) (discussed above), or (ii) by including the lien agent’s contact information in 
the written subcontract entered into by, or a written purchase order issued to, the 
lower-tier subcontractor entitled to the notice. Any contractor or subcontractor who 
previously received notice of the lien agent’s contact information (regardless of how 
that information was received), and who thereafter fails to provide the lien agent’s 
contact information to the lower-tier subcontractor within three business days, is 

47 G.S. 44A-11.1(a). 
48 For purposes of lhe new lien agent law, the lien agent’s "contact information" includes the lien agent’s name, 

physical and mailing address, telephone ~mmber, facsimile ~mmber, and electronic mail address. G.S. 44A-11.2(a). 
49 G.S. 44A-11.2(e). 

s~) G.S. 87-14(a)(3), G.S. 160A-417(d) and G.S. 153A-357(e). 
Sl G.S. 44A-11.2(f). The requirement for posting a sign will also apply when, for example, the new lien agent law 

applies but the construction project does not require the issuance of a building permit. 
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liable to the lower-tier subcontractor for any actual damages incurred by the 
lower-tier subcontractor as a result of the failure to give notice.52 

Exception. According to G.S. 44A-11.2(c), a potential lien claimant who requests the 
lien agent’s contact information from the owner has no obligation to deliver a Notice 
to Lien Agent to the lien agent until the potential lien claimant receives the lien 
agent’s contact information from the owner if (i) the potential lien claimant did not 
receive the lien agent contact information from a contractor or subcontractor (as 
described above), and (ii) the potential lien claimant either (a) has not then furnished 
labor, materials, rental equipment, or professional design or surveying services at the 
site of the improvements, or (b) last furnished labor, materials, rental equipment, or 
professional design or surveying services at the site of the improvements before the 
building permit or notice containing the lien agent’s contact information was posted at 
the site of the improvements. 

Why it Is Important for a Potential Lien Claimant to Deliver a Notice to Lien Agent: 
Conditions Precedent to Perfecting a Claim of Lien on Real Property; Automatic 
Subordination of a Claim of Lien on Real Property; Exceptions to the General Rule. At 
the outset, it is important to remember that the conditions precedent and automatic 
subordination "rules" described below clearly apply: 

If the project is within the scope of, and subject to, the lien agent law; 

To a contractor’s claim of lien on real property, whether asserted directly by the 
contractor or by a subcontractor by right of subrogation; and 

To a subcontractor’s direct claim of lien on real property pursuant to G.S. 44A- 
20(d) when an owneriobligor improperly "pays over" the subcontractor’s validly 
perfected claim of lien upon funds. 

This discussion does not apply to, and does not limit, a subcontractor’s claim of lien upon 
funds. 

Conditions Precedent to Perfecting a Claim of Lien on Real Property. 53 Subj ect to 
the exceptions noted in 3 below, G S. 44A-11.2(m) provides that a potential lien 
claimant (whether a contractor or subcontractor) may perfect a claim of lien on real 
property only if at least one of the following conditions is met: 

52 G.S. 44A-11.2(d). 
53 The conditions precedent listed in G.S. 44A-11.2(m) are primarily intended to protect (i) the person who 

purchases property from an owner who had work performed on the property before the sale, and (ii) the purchaser’s 
lender. Unless one of the conditions precedent is satisfied, a contractor or subcontractor who performed work or 
delivered materials at the jobsite will be barred from asserting a clai~n of lien on the real propeW, and the purchaser 
(and the lender who finances the purchase) will have "clear title." 
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(a) The lien agent received a Notice to Lien Agent from the potential lien claimant no 
later than 15 days after the potential lien claimant first furnished labor or 
materialsf4 

(b) The lien agent received a Notice to Lien Agent from the potential lien claimant 
before the date an instrument is recorded that conveys an interest in the real 
property to a bona fide purchaser for value who is not an affiliate, relative, or 
insiderss of the owner and whose priority is protected by the State’s recording 
statute, GS. 47-18. 

The potential lien claimant perfected its Claim of Lien on Real Property pursuant 
to G.S. 44A-11s6 before an instrument is recorded that conveys an interest in the 
real property to a bona fide purchaser for value who is not an affiliate, relative, or 
insider of the owner and whose priority is protected by the State’s recording 
statute, G.S. 47-18. 

Automatic Subordination of a Claim of Lien on Real Property.s7 In addition, 
G.S. 44A-11.2(n) provides specific lien priority protection for lenders under certain 
circumstances. Subject to the exceptions noted in 3 below, when a lien claimant’s 
Claim of Lien on Real Property is not perfected pursuant to G.S. 44A-11 s8 before a 

54 To protect its right to assert a claim of lien on real property, a prudent contractor or subcontractor will routinely 

deliver a Notice to Lien Agent to the lien agent no later than 15 days after the contractor or subcontractor first 
furnishes labor or materials to the job site. This practice will likely become the norm. If so, then the conditions 
precedent and automatic subordination provisions contained in G.S. 44A-11.20n) and (n) will have little practical 
effect. Permitting a contractor or subcontractor to satisfy the conditions precedent specified in G.S. 44A-11.2(my 
and avoid the automatic subordination provisions contained in G.S. 44A-11.2 (n) by delivering a Notice to Lien 
Agent within 15 days after the contractor or subcontractor first furnishes labor or materials to the job site perpetuates 
the hidden lien problem, albeit for a shorter period of time. For example, assume the contractor first furnishes labor 
at the construction site on July 1. The sale of the property occurs on July 10, and the deed to the purchaser and the 
lender’s deed of trust are recorded on July 10. The contractor then delivers its Notice to Lien Agent to the lien agent 
on July 15. Between July 1 and July 15, the contractor has a hidden inchoate lien on the property that cannot be 
determined by requesting an updated list of potential lien claimants from the lien agent prior to closing, and a 
subsequent Claim of Lien on Real Property perfected by the contractor will have priority over the rights of the 
purchaser and the lien of the lender’s deed of trust. 
55 According to G.S. 44A-11.2(m)(2) the terms "affiliate," "relative," and "insider" have the meal~ings ascribed to 

thereby G.S. 39-23.1. Presulnably, these terms as used in G.S. 44A-11.2(n) have the same meaning. 
~6 To perfect its claim of lien on real properly pursuant to G.S. 44A-11, the lien claimant must (i) file the Claim of 

Lien on Real Property with the Clerk of Superior Court in each cotmty where the real property in qucstion is located 
within 120 days after the last furnishing of labor or materials at thc site of the improvement by the lien claimant, and 
(ii) serve a copy of the Claim of Lien on Real Property on the record owner of the real property in question. If the 
claim of lien on real properly is being asserted by a subcontractor by right of subrogation, then the Claim of Lien on 
Real Property must also be sel~ed on the contractor through which subrogation is being asserted. 
~7 The automatic subordination rules set forth in G.S. 44A-11.2(n) are primarily intended to protect the lien priority 

of a lender’s deed of trust in a loan transaction that does not involve a sale of the properly. Because no "innocent 
purchaser" will be prejudiced by a claim of lien on the real property; the General Assembly considered it sufficient 
to subordinate the contractor’ s or subcontractor’s claim of lien to thc lien of the lender’ s deed of trust. 
ss To perfect its claim of lien on real properly pursuant to G.S. 44A-11, the lien claimant must (i) file the Claim of 
Lien on Real Property with the Clerk of Superior Court in each cotmty where the real property in qucstion is located 
within 120 day’s after the last furnishing of labor or materials at the site of the i~nprovement by the lien claimant, and 
(ii) serve a copy of the Claim of Lien on Real Property on the record owner of the real property in question. If the 
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mortgage or deed of trust on the property for the benefit of one who is not an affiliate, 
relative, or insider of the owner has been recorded, the claimant’s lien is automatically 
subordinate to the lien of the previously recorded mortgage or deed of trust unless 
either of the following conditions are met: 

(a) The lien agent received a Notice to Lien Agent from the potential lien claimant no 
later than 15 days after the potential lien claimant first furnished labor or 
materials. 

(b) The lien agent received a Notice to Lien Agent from the potential lien claimant 
before the date the mortgage or deed of trust was recorded. 

Exceptions. The conditions precedent to the filing of a Claim of Lien on Real 
Property and the automatic subordination of certain claims of lien discussed in 1 and 
2 above are subject to four exceptions. 

(a) The first exception applies only if the contractor is a "custom contractor" and 
certain conditions are satisfied. 59 

A "custom contractor" is a duly licensed general contractor who has contracted 
with an owner who is not an affiliate, relative, or insider of the contractor to build 
a single-family residence on the owner’s property to be occupied by the owner as 
a residence. 

A custom contractor is "deemed" to have met the requirement of notice under 
G.S. 44A-11.2(m) and (n) on the date of the lien agent’s receipt of notice of its 
designation as lien agent delivered to it by the custom contractor if, at the time of 
the lien agent’s receipt of the notice, all of the following conditions are met: 

(1) The owner has not previously designated a lien agent for the 
improvements to which the notice of designation of lien agent relates. 

(2) The custom contractor is authorized to designate the lien agent on behalf 
of the owner under the written contract be~Teen the owner and custom 
contractor. 

(3) In addition to the information normally required to be included in the 
notice from the owner to the lien agent designating the lien agent as such, 
the notice of designation of lien agent contains the following additional 
information: 

The custom contractor’s name, mailing address, telephone number, 
fax number (if available), and electronic mailing address (if 
available). 

claim of lien on real property is being asserted by a subcontractor by right of subrogation, thcn the Claim of Lien on 
Real Property must also be served on the contractor through which subrogation is being asserted. 
59 G.S. 44A-11.2(h). 
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(b) 

The name of the owner with whom the custom contractor has 
contracted to improve the real property identified in the notice. 

The effect of this exception is simple: In appointing the lien agent on behalf of 
the owner, the custom contractor may also provide the lien agent all of the 
information about the contractor that the contractor would otherwise have 
included in a separate Notice to Lien Agent. If the custom contractor does so, 
then there is no need for the custom contractor to file a separate Notice to Lien 
Agent - it would be redundant. Having already provided to the lien agent all of 
the information that would otherwise have been included in a separate Notice to 
Lien Agent, the custom contractor can file a Claim of Lien on Real Property 
without first delivering to the lien agent a separate Notice to Lien Agent and 
without fear that the claim of lien, if timely filed, will be subordinate to the lien of 
an intervening deed of trust. 

After receiving a notice of its designation from a custom contractor, the 
designated lien agent is required to include the custom contractor’s name and 
contact information in the lien agent’s response to any person requesting a list of 
the potential lien claimants who have delivered a Notice to Lien Agent to the lien 

agent. 

The second exception applies only when a lien agent is not identified in a contract 
for improvements to real property- entered into between the owner and a "design 
professional" - that is, an architect, engineer, land surveyor, or landscape architect 
registered as such under North Carolina law.6° 

The design professional is "deemed" to have met the requirements of notice under 

G.S. 44A-11.2(m) and (n) on the date the lien agent receives the owner’s notice of 
lien agent designation. As a result, the design professional can ignore the new 
lien agent provisions with impunity. The design professional can file a Claim of 
Lien on Real Property without first delivering to the lien agent a Notice to Lien 
Agent and without fear that the claim of lien, if timely filed, will be subordinate to 
the lien of an intervening deed of trust. 

When a lien agent is not identified in the contract between the owner and the 
design professional (which will frequently be the case), then the owner (not the 
design professional) is required to deliver to the lien agent by any of the approved 
methods authorized in G.S. 44A-11.2(g) a written notice containing the following 
information pertaining to the design professional: 

The design professional’s name, mailing address, telephone number, fax 
number (if available), and electronic mailing address (if available). 

6o G.S. 44A-11.2(i) 
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(c) 

(d) 

The Effect 

The name of the party with whom the design professional contracted to 
improve the real property (i. e., the owner). 

A description of the real property sufficient to identify the real property, 
such as the name of the project, if applicable, or the physical address 
shown on the building permit. 

Following the receipt of such information, the lien agent is required to include the 
design professional in the lien agent’s response to any person requesting a list of 
the potential lien claimants who have delivered a Notice to Lien Agent to the lien 
agent. 

The third exception is broader in its scope. A potential lien claimant is not 
required to deliver to the lien agent a "Notice to Lien Agent" and is not subject to 
the conditions precedent or to the automatic subordination provisions outlined 
above if (i) the lien agent contact information is not contained in the building 
permit (or an attachment thereto) or in a sign posted on the improved property at 
the time when the potential lien claimant was furnishing labor, materials, rental 
equipment, or professional design or surveying services at the site of 
improvements, and (ii) the owner failed to provide the lien agent’s contact 
information to the potential lien claimant in a timely manner in response to a 
written request from the potential lien claimant to provide that information. 61 

The fourth exception is simple: The lien rights of a potential lien claimant who is 
given erroneous information by the owner regarding the identity of the lien agent 
are not be extinguished under G. S 44A-11.2(m) or subordinated under G. S 44A- 
11.2(n).62 

of Lien Waivers.63 

The G.S. 44A-12(f) Rule. The basic and longstanding rule regarding lien waivers 
contained in G.S. 44A-12(f) was not changed by recent legislation. Simply stated, an 
agreement by a contractor or subcontractor to waive the right to file a Claim of Lien on 
Real Property or the right to serve a Notice of Claim of Lien upon Funds is against public 
policy and is unenforceable if the agreement is entered into in anticipation of and in 
consideration for the awarding of any contract, either expressed or implied, for the 

61 G.S. 44A-11.2(o). 
62 G.S. 44A-11.2(o). 
63 Unfortunately, the mechanic’s lien law does not address lhe effect of a lien snbordination agreement (as opposed 

to a lien waiver). Whether a lien waiver signed by a contractor affects the rights of a subcontractor may depend on 
whether the subcontractor has perfected its Claim of Lien on Real Property pursuant to G.S. 44A-11 at the time the 
contractor signs the lien waiver. To perfect its Claim of Lien on Real PropeW pursuant to G.S. 44A-11, a lien 
claimant nmst (i) file the Claim of Lien on Real Property with the Clerk of Superior Cram in each county where the 
real property in question is located within 120 days after the last furnishing of labor or materials at the site of the 
improvement by the lien claimant, and (ii) serve a copy of the Claim of Lien on Real Properly on the record owner 
of the real property in qnestion. If the Claim of Lien on Real Properly is being asserted by a snbcontractor by right 
of subrogation, then the Claim of Lien on Real Property must also be served on the contractor through which 
subrogation is being asserted. 
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making of an improvement on real property. However, a subsequent waiver supported by 
adequate consideration is valid according to its terms. Further, G.S. 44A-12(f) does not 
prohibit the subordination or release of a lien. 

The G.S. 44A-23(al) and G.S. 44A-23(b)(5) Rule. According to G.S. 44A-23(al) and 
G.S. 44A-23(b)(5), no action by a contractor will be effective to prejudice the rights of a 
subcontractor without the subcontractor’s written consent once the subcontractor has 
perfected its Claim of Lien on Real Property in accordance with G.S. 44A-11. Otherwise 
(presumably), action on the part of the contractor will prejudice the rights of a 
subcontractor. 

The G.S. 44A-20(d) and G.S. 44A-23(c) Rule. According to G.S. 44A-20(d) and G.S. 
44A-23(c), a lien waiver signed by a contractor before a subcontractor perfects its Claim 
of Lien on Real Property pursuant to G.S. 44A-11 is sufficient to waive the 
subcontractor’s right to assert the contractor’s claim of lien on real property by right of 
subrogation, but the contractor’s lien waiver does ltot affect the subcontractor’s right to a 
claim of lien upon funds or the subcontractor’s right to assert a direct claim of lien on real 
property under the authority of G.S. 44A-20(d) when an owner/obligor improperly "pays 
over" the subcontractor’s validly perfected claim of lien upon funds. 

VI. Discharging a Claim of Lien on Real Property; Parties to a Lawsuit to Enforce a Claim of 
Lien on Real Property. 

Discharging a Claim of Lien on Real Property.(s4 G.S. 44A-16 lists the six ways a Claim 
of Lien on Real Property can be discharged from public record, thereby freeing the real 
property from the claim of lien: 

The lien claimant or the lien claimant’s agent or attorney can acknowledge to the 
Clerk of Superior Court the satisfaction of the indebtedness that gave rise to the 
Claim of Lien on Real Property. The Clerk of Court is required to enter an 
acknowledgment of satisfaction on the record of the Claim of Lien on Real Property. 
The ackno~vledgment of satisfaction must then be signed by the lien claimant or the 
lien claimant’s agent or attorney, and witnessed by the Clerk of Superior Court. 

The owner can exhibit an instrument of satisfaction signed and acknowledged by the 
lien claimant. The instrument must state that indebtedness that gave rise to the Claim 
of Lien on Real Property has been paid or satisfied. The Clerk of Superior Court ~vill 
then cancel the Claim of Lien on Real Property by entry of satisfaction on the record 
of the Claim of Lien on Real Property. 

By the lien claimant’s failure to enforce the Claim of Lien on Real Property by 
commencing an action to enforce the claim of lien within 180 days after the last 
furnishing of labor or materials at the site of the improvement by the lien claimant. 

~4 G.S. 44A-20(e) and (f) and G.S. 20-19(e)(2) suggest that at least some of the methods described in G.S. 44A-16 

may be stffficient to discharge a claim of lien upon funds. 
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By filing in the office of the Clerk of Superior Court the original or certified copy of a 
judgment or decree of a court of competent jurisdiction showing that the action by the 
claimant to enforce the Claim of Lien on Real Property has been dismissed or finally 
determined adversely to the claimant. 

By depositing with the Clerk of Superior Court a sum equal to the amount claimed in 
a Claim of Lien on Real Property, to be applied to the payment finally determined to 
be due in satisfaction of Claim of Lien on Real Property. The Clerk of Superior 
Court is then required to cancel of record the Claim of Lien on Real Property. 

By depositing with the Clerk of Superior Court a corporate surety bond in a sum 
equal to 1.25 times the amount claimed in a Claim of Lien on Real Property and 
conditioned upon the payment of the amount finally determined to be due in 
satisfaction of Claim &Lien on Real Property. The Clerk of Superior Court is then 
required to cancel of record the Claim of Lien on Real Property. 

Proper Parties to a Lawsuit to Enforce a Claim of Lien on Real Property. In an effort to 
"cover all bases," a lien claimant who brings an action to enforce a Claim of Lien on Real 
Property typically joins anyone who may have an interest in the property as a party to the 
litigation - including, for example, the current owner of the property, the former owner 
who sold the property to the current owner, and any lender who has or claims a lien on 
the real property. 

Effective July 12, 2012 (the date Session Law 2012-175 was signed into law by Governor 
Perdue), certain owners, lenders, and title insurance companies are no longer necessary or 
proper parties to a lien enforcement action. Assuming there is no independent claim that 
is separate and distinct from the enforcement of the Claim of Lien on Real Property, G.S. 
44A-13 now provides that a former owner of the property at the time the lien arose (i.e., 
when construction was first commenced) is not a necessary party in a lien enforcement 
action if the former owner did not hold any ownership interest in the property at the time 
the lawsuit to enforce the claim of lien is commenced and if the lien claimant seeks no 
direct relief from the former o~vner. Similarly, a subsequent purchaser and a subsequent 
purchaser’s lender are not necessary or proper parties to a lawsuit to enforce a claim of 
lien on real property once the lien on the real property has been discharged pursuant to 
G.S. 44A-19(a)(5) or (6) by the filing of a cash deposit or a surety bond with the Clerk of 
Superior Court.65 

ND: 4852-4671-2853, v. 1 

65 G.S. 44A-13(e) through (h) arc important new provisions that will permit lenders to avoid the costs associated 

with mechanic’s lien litigation once the mechanic’s lien is discharged by the filing o:f a cash deposit or a surety bond 
with the Clerk o:f Superior Court. A prudent lender will consider including in the borrower’s loan agreement a 
provision requiring the borrower to file a cash deposit or a surety bond with the Clerk of Superior Court sufficient to 
discharge the claim of lien on real property (i) when a Claim of Lien on Real Property is filed with thc Clerk of 
Superior Court or, at a mini~nmrk (ii) when an action is cormnenced by a lien claimant to enforce a Claim of Lien on 
Real Property. 
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INFORMATION WORKSHEET 
FOR 

NORTH CAROLINA MECHANIC’S LIEN RISK MITIGATION 

Date: 

Borrower(s): 

For purposes of this Worksheet: 

"Labor, Services or Materials" refers to any labor, services, or materials for which a lien can be 
claimed under the NC mechanic’s lien laws, including, but not limited to, professional design 
services performed by licensed architects, engineers, landscape architects, and surveyors, and 
and/or rental equipment used on the property in making improvements 

A "Contractor" is any person or entity" who has performed or furnished or has contracted to 

perform or furnish Labor, Services or Materials pursuant to a contract, either express or implied, 

with the owner of real property for the making of an improvement on the property. 

"Owner" refers to any person or entity that has or has had an ownership interest in the property 
during the 120-Day Lien Period, and that person or entity’s successors-in interest and/or agents. 

"Purchaser" refers to any person or entity that has contracted to purchase the property from the 
current owner, and that purchaser’s successors-in interest and/or agents. 

The "120-Day Lien Period" is the 120 day period immediately preceding the date of this 
Worksheet. 

1. Loan Type: 

[] Purchase [] Refinance 
[] Construction [] ConstructioniPerm 
Other: 

[] Revolving Line of Credit 

2. Identify the real property that will secure repayment of the loan: 

3. Identify each owner of the property during the 120-Day Lien Period: 

4. Identify each purchaser of the property: 

Prior/Ongoing Improvements. 

A. During the 120-Day Lien Period, were any Labor, Services or Materials furnished in connection 

with any contract, express or implied, for improvements to the property’? 



[] Yes [] No 

If "Yes," were the improvements limited to repairs and/or alterations to pre-existing 
improvements to the property? 

[] Yes [] No 

If "Yes," have all those who provided Labor, Services or Materials for the repairs and/or 
alterations been paid in full’? 

[] Yes [] No 

B. Were any Labor, Services or Materials furnished on the property prior to the 120-Day Lien Period 
that ~vill or may be completed after the date of this Worksheet? 

[] Yes [] No 

Will any portion of the loan proceeds be used to pay for the costs of improvements already made 
to the property? 

[] Yes [] No 

6. Future Improvements. 

Has any owner or purchaser entered into any contract, express or implied, for improvements to be 
made to the property in the future? 

[] Yes [] No 

Will any portion of the loan proceeds be used to pay for the costs of improvements that will be 
made to the property in the future? 

[] Yes [] No 

Improvements are subject to the lien agent process if: 
o The project is a private project (whether residential or commercial); 
o Labor, Services or Materials were first furnished on the property on or after 4/1/2013; and 
¯ The total cost of the undertaking is $30,000 or more either (i) at the time the original building 

permit is issued, or (ii) if no building permit is required, at the time the contract for 
improvements is entered into with the owner or purchaser. 

However, regardless of the anticipated total cost of the undertaking, if the project is limited to 
improvements to an existing single-family residential dwelling unit that is used by the owner (or will 
be used by the purchaser) as a residence, then the improvements are subject to the lien agent process 
only if the owner/purchaser elects to designate a lien agent for the project. 

A. Is the project limited to improvelnents to an existing single-family residential dwelling unit that is 
used by the owner or will be used by the purchaser as a residence? 

[] Yes [] No 
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B. If "Yes," then does the owner or purchaser elect to have the lien agent process apply to the 
improvements? 

[] Yes [] No 

C. Are the improvements subject to the NC lien agent process? 

[] Yes [] No 

Lien Agent. 

A. Has the owner or purchaser designated a lien agent? 

[] Yes [] No 

B. If "Yes," then provide the following information regarding the lien agent: 

Date lien agent was designated by owner or purchaser: 

Name: 

Physical address: 

Mailing address (if different) 

Telephone No.: Facsimile No.: 

Email address: 

Existing Contracts with Potential Lien Claimants. Identi~7 each executor7 contract for improvements 
to the property that owner or purchaser has entered into to date, including those entered into before a 
lien agent was designated: 

Type of Contractor 

Architect 

Surveyor 

Landscaper 

Engineer 

Other (Specify): 

Name iPhone No. 
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Type of Contractor Name iPhone No. 

10. Comments and Notes. 
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~(i_;~AND SMITH, P.A. 

© 2013 

SUM~VLr~RY OF THE SIGNIFICANT CHANGES TO THE MECHANIC’S LIEN LAW 
ADOPTED BY THE NORTH CAROLINA GENERAL ASSEMBLY IN 2012 AND 20131 

1. Addressing the "Hidden Lien" Problem - Introducing the Lien Agent Process. 

The "hidden lien" problem is a product of the "relation back" rule. If a lien claimant (i) files (and 
thereby perfects) its claim of lien on real property within 120 days aider the claimant last 
furnished labor or materials at the construction site, and (ii) subsequently commences an action 
to enforce that perfected claim of lien within 180 days after the claimant last furnished labor or 
materials at the construction site, then the perfected claim of lien "relates back" in time for 
priority purposes to the date the lien claimant first furnished labor or materials at the construction 
site. The resulting mechanic’s lien will have priority over (and trump) the rights of any person 
who acquired an interest in, and any lender who acquired a lien on, the property subsequent to 
the date the lien claimant first furnished labor or materials to the construction site. 

Between the date that labor or materials were first furnished at the construction site until the 
claim of lien on real property was actually filed with the Clerk of Superior Court, the lien was 
truly a "hidden lien" -nothing suggesting the existence or possibility of the potential lien 
appeared on public record and no amount of due diligence performed by a purchaser, lender, 
settlement agent, or title insurance company in anticipation of a real estate closing could 
guarantee there was no inchoate mechanic’s lien that might, if timely perfected and enforced, 
have priority over the rights of the parties in the pending transaction. 

The hidden lien problem has festered for years and has resulted in substantial and prolonged 
litigation, difficulties in selling and refinancing properties, millions of dollars in claims against 
hundreds of purchasers and lenders, and substantial losses to title insurance companies. 

In an effort to address the hidden lien problem, the General Assembly introduced a "lien agent" 
process in North Carolina this year that is patterned, at least in part, after a similar process 
introduced several years ago in Virginia for residential construction proj ects. However, the lien 
agent process in North Carolina is not limited to residential construction proj ects. 

North Carolina’s new lien agent process now applies to any proj ect to improve an owner’s real 
property if the first furnishing of labor or materials at the site of the improvements occurred on 
or after April 1, 2013, and the total cost of the undertaking will be $30,000 or more either (i) at 
the time the original building permit is issued, or (ii) if no building permit is required, at the time 
the contract for the improvements is entered into with the owner. However, regardless of the 
anticipated costs of the improvements, the owner may, but is not required to, designate a lien 
agent for improvements to an existing single-family residential dwelling unit that is occupied by 
the owner as a residence, or for the addition of an accessory building or accessory structure (as 
defined in the North Carolina Uniform Residential Building Code), the use of which is incidental 
to that residence. 

1 Session Law 2012-175; Session Law 2012-158; Section 65.3(a)-(c) of Session Law 2012-194; Session Law 2013- 

16; and Session Law 2013-117. 



With respect to projects that are outside the scope of the new lien agent law, the "hidden lien" 
problem continues unabated. 

The lien agent concept is really quite simple - by requiring potential lien claimants to "identify" 
themselves early in the process (and well before the potential lien claimants must file their 
claims of lien on real property), a diligent purchaser, lender, settlement agent, or title insurance 
company in a real estate transaction can address the legitimate interests of potential lien 
claimants as part of the closing process and obtain appropriate lien waivers and subordinations - 
all without cluttering the public record. 

Here is how the process works: 

(a) In any private project to improve real property that is subject to the new lien agent law, 
the owner of the construction site is required to designate a lien agent. The lien agent 
designated by the owner must be chosen from among the li st of registered lien agents 
maintained by the North Carolina Department of Insurance. Only title insurance 
companies and title insurance agencies authorized to do business in North Carolina that 
have consented to serve as lien agent and registered with the North Carolina Department 
of Insurance for that purpose may serve as lien agent. 

(b) The identity of the lien agent and the lien agent’s contact information will be readily 
available to all of the project’s contractors and subcontractors. 

(c) A contractor, subcontractor, or supplier who wishes to preserve its right to assert a claim 
of lien on the real property will be required to send a simple one-page form (a "Notice to 
Lien Agent") to the lien agent announcing that it is a potential lien claimant working on 
or providing materials to the construction site. The Notice to Lien Agent can be sent 
before, during, or after the potential lien claimant furnishes labor or provides materials to 
the construction site. 

(d) 

(e) 

Receipt by the lien agent of a Notice to Lien Agent puts the lien agent on notice that the 
potential lien claimant may at some future time assert and pursue a claim of lien on the 
real property. 

The lien agent then serves as an information "clearinghouse." An interested party (i.e., 
the property owner; a person who has contracted to purchase the property; a potential lien 
claimant; a lender, closing attorney, or settlement agent involved in a transaction 
involving the property; a title insurance company or title insurance agency issuing a title 
insurance policy on the property; and their respective authorized agents) may at any time 
request the lien agent to provide (and the lien agent is required to provide to any 
interested party requesting it) a listing of all of the potential lien claimants who have filed 
a Notice to Lien Agent with the lien agent. This permits the requesting party to identify 
all potential lien claimants, thereby reducing the risk of hidden liens. Thus, for example, 
a settlement agent should request the lien agent to provide a list of the potential lien 
claimants immediately before a loan closing in order to address any potential claims 
against the real property and obtain appropriate lien waivers and subordinations as part of 
the loan closing process. 
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To simplify the mechanics of the lien agent process, most of the title insurance 
companies licensed to do business in North Carolina banded together to create and 
implement an online website- http:iiliensnc.com- that permits (i) an owner (or, in 
certain cases, the owner’s custom contractor) to designate a lien agent online, (ii) a 
potential lien claimant to file a Notice to Lien Agent with the designated lien agent 
online, and (iii) an interested party to request and receive up-to-date information from the 
designated lien agent concerning the identity of potential lien claimants online. 

It is important to understand that the basic lien rights of contractors and subcontractors (both 
with respect to claims of lien on real property and claims of lien upon funds) remain unchanged. 
However, in those transactions where the new lien agent law applies and is followed, the ability 
of a contractor or subcontractor to assert a claim of lien against real property and/or the priority 
of the lien claimant’s resulting lien are influenced by whether (and when) the contractor or 
subcontractor delivers the statutory Notice to Lien Agent to the lien agent. Thus, subject to 
certain exceptions, the new lien agent law provides that a potential lien claimant (whether a 
contractor or subcontractor) may perfect a claim of lien on real property only if at least one of the 
following conditions is met: 

The lien agent received a Notice to Lien Agent from the potential lien claimant no later 
than 15 days after the potential lien claimant first furnished labor or materials. 

The lien agent received a Notice to Lien Agent from the potential lien claimant before an 
instrument is recorded that conveys an interest in the real property to a bona fide 
purchaser for value who is not an affiliate, relative, or insider of the owner and whose 
priority is protected by the State’s recording statute, G S. 47-18. 

The potential lien claimant filed a claim of lien on real property with the Clerk of 
Superior Court pursuant to G.S. 44A-11 before an instrument is recorded that conveys an 
interest in the real property to a bona fide purchaser for value who is not an affiliate, 
relative, or insider of the owner and whose priority is protected by the State’s recording 
statute, G.S. 47-18. 

In addition, the new lien agent law provides specific lien priority protection for lenders under 
certain circumstances. Subject to certain exceptions, when a lien claimant’s claim of lien on real 
property is filed after a mortgage or deed of trust on the property for the benefit of one who is 
not an affiliate, relative, or insider of the owner has been recorded, the claimant’s lien is 
automatically subordinate to the lien of the previously recorded mortgage or deed of trust unless 
either or both of the following conditions are met: 

The lien agent received a Notice to Lien Agent from the potential lien claimant no later 
than 15 days after the potential lien claimant first furnished labor or materials. 

The lien agent received a Notice to Lien Agent from the potential lien claimant before the 
date the mortgage or deed of trust was recorded. 

While it represents a maj or first step in addressing the hidden lien problem, the new lien agent 
process does not fully resolve the problem - there are still some significant gaps, most notably (i) 
during the 15 days after a potential lien claimant first furnished labor or materials, (ii) 
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transactions outside the scope of the new lien agent law, and (iii) special exceptions for "custom 
contractors" and "design professionals." 

2. Claims of Lien on Real Proper .ty - Perfection and Statutory Form Issues. 

In the past, a claim of lien was "perfected" if the claim of lien on real property was filed in the 
Office of the Clerk of Superior Court in the county where the real property is located within 
120 days after the date the lien claimant last furnished labor or materials at the site of the 
improvement. 

Several procedural changes regarding the perfection of a claim of lien on real property became 
effective on January 1, 2013. 

First, in addition to filing the claim of lien on real property in the Office of the Clerk of Superior 
Court in the county where the real property is located within 120 days after the date the lien 
claimant last furnished labor or materials at the site of the improvement, the lien claimant must 
also serve a copy of the claim of lien on real property upon the record owner of the real property. 
If the claim of lien on real property is being asserted by a subcontractor or supplier by right of 
subrogation, the claim of lien on real property must also be served on the contractor through 
which subrogation is being asserted. Because a claim of lien on real property will not be 
perfected until it is both served and filed, both acts must, as a practical matter, occur within 
120 days following the date the lien claimant last furnished labor or materials at the site of the 
improvement. 

In addition, two changes were made to the statutory form used to assert a claim of lien on real 
property: 

A claim of lien on real property must now contain an affirmative certification of proper 
service. 

If the claim of lien on real property is being asserted by a subcontractor, it must now 
name the contractor through which subrogation is asserted. 

If the claim of lien on real property is being asserted by a subcontractor by right of subrogation, 
G.S. 44A-23(a) now expressly permits a subcontractor to state in its claim of lien on real 
property either (i) the date of the first or last furnishing of labor or materials on the real property 
by the subcontractor making the claim, or (ii) the date of the first or last furnishing of labor or 
materials on the real property by the contractor through which the subcontractor’s claim of lien is 
being asserted. 

3. The "Bankruptcy Fix." 

In recent years, several bankruptcy cases have created confusion as to exactly when a lien upon 
funds arises or attaches, and therefore whether a notice of claim of lien upon funds can be served 
after a party in the contractual chain files bankruptcy. 

Effective January 1, 2013, amendments to § 44A-18 resolve this issue. A lien upon funds 
"arises, attaches, and is effective immediately upon the first furnishing of labor, materials, or 
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rental equipment at the site of the improvement by a subcontractor." The lien is subsequently 
perfected "upon the giving of notice of claim of lien upon funds in writing to the obligor .... " 

However, until a lien claimant serves a notice of claim of lien upon funds, "any owner, 
contractor, or subcontractor against whose interest the lien upon funds is claimed may make, 
receive, use, or collect payments thereon and may use such proceeds in the ordinary course of its 
business." 

These clarifications are intended to permit a subcontractor to 

Ser-v’e a notice of claim of lien upon funds after another party "up the chain" files for 
bankruptcy, and 

Confirm the ability of a party in the contractual chain to apply funds in the ordinary 
course of its business until it receives a notice of claim of lien upon funds from a lien 
claimant. 

4. The Effect on a Subcontractor of a Lien Waiver Si~ned by a Contractor. 

The amendments to the mechanic’s lien law adopted by the General Assembly in 2012 and 2013 
clarified in a piecemeal fashion the effect a lien waiver signed by a contractor has upon a 
subcontractor’s right to claim a lien on real property: 

According to G.S. 44A-20(d) and G.S. 44A-23(c), a lien waiver signed by a contractor 
before a subcontractor perfects its claim of lien on real property pursuant to G.S. 44A-11 
is sufficient to waive the subcontractor’s right to assert the contractor’s claim of lien on 
real property by right of subrogation, but the contractor’s lien waiver does not affect the 
subcontractor’s right to a claim of lien upon funds or the subcontractor’s right to assert a 
direct claim of lien on real property under the authority of G S. 44A-20(d) when an 
owner/obligor improperly "pays over" the subcontractor’s validly perfected claim of lien 
upon funds. 

According to G.S. 44A-23(al) and G.S. 44A-23(b)(5), no action by a contractor will be 
effective to prejudice the rights of a subcontractor without the subcontractor’s written 
consent once the subcontractor has perfected its claim of lien on real property in 
accordance with G.S. 44A-11. Otherwise (presumably), action on the part of the 
contractor will prejudice the rights of a subcontractor. 

The basic and longstanding rule regarding lien waivers contained in G.S. 44A-12(f) was not 
changed by recent l egi slation. Simply stated, an agreement by a contractor or subcontractor to 
waive the right to file a claim of lien on real property or the right to serve a notice of claim of 
lien upon funds is against public policy and is unenforceable if the agreement is entered into in 
anticipation of and in consideration for the awarding of any contract, either expressed or implied, 
for the making of an improvement on real property. However, a subsequent waiver supported by 
adequate consideration is valid according to its terms. Further, G.S. 44A-12(f) does not prohibit 
the subordination or release of a lien. 
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5. Sanctions for False Statements. 

Under the "old" law, a contractor or other person who knowingly furnished a false statement of 
the sums due or claimed to be due and received payment for improvements to real property was 
guilty of a Class 1 misdemeanor. Effective January 1, 2013, G.S. 44A-24 was amended to 
provide that any licensed contractor or subcontractor that knowingly submits a false statement 
will also be subject to administrative penalties and disciplinary action under Chapter 87 of the 
General Statutes. As a result, a contractor or subcontractor who knowingly furnishes a false 
statement may have its license revoked, suspended, or otherwise restricted. Moreover, an 
individual involved may also lose his or her ability to act as a "qualifying party" for a license. 

6. Necessary and Prooerty Parties to Lien Enforcement Lawsnits. 

In an effort to "cover all bases," a lien claimant who brings an action to enforce a claim of lien on 
real property typically joins anyone who may have an interest in the property as a party to the 
litigation - including, for example, the current owner of the property, the former owner who sold 
the property to the current owner, and any lender who has or claims a lien on the real property. 

Effective July 12, 2012, certain owners, lenders, and title insurance companies are no longer 
necessary or proper parties to a lien enforcement action. Assuming there is no independent claim 
that is separate and distinct from the enforcement of the claim of lien, G.S. 44A- 13 now provides 
that a former owner of the property at the time the lien arose (i.e., when construction was first 
commenced) is not a necessary party in a lien enforcement action if the former owner did not 
hold any ownership interest in the property at the time the lawsuit to enforce the claim of lien is 
commenced and if the lien claimant seeks no direct relief from the former owner. Similarly, a 
subsequent purchaser and a subsequent purchaser’s lender are not necessary or proper parties to a 
lawsuit to enforce a claim of lien on real property once the lien on the real property has been 
discharged pursuant to G.S. 44A-19 by the filing of an adequate cash deposit or a surety bond 
with the Clerk of Superior Court. 

7. Addressin~ the "Double Payment" Problem in Public Projects. 

Article 3 of Chapter 44A, entitled "Model Payment and Performance Bond," deals with payment 
and performance bonds issued in connection with public construction proj ects. Effective 
January 1, 2013, Article 3 was amended to provide that contractors who enter into construction 
contracts with the State of North Carolina or any of its departments, agencies, or political 
subdivisions are now afforded some protection against the risk of having to make double 
payments. Reduced to basics, a contractor is required to furnish any potential lien claimant with 
a copy of the required payment bond within seven days after the claimant’s written request. As 
amended, Article 3 also requires contractors to provide their subcontractors and suppliers with a 
"Proj ect Statement." Simil arly, at each level, each subcontractor must pass on a copy of the 
Proj ect Statement to its subcontractors and suppliers. Upon receipt of a Proj ect Statement, 
subcontractors and suppliers may serve a "Notice of Public Subcontract" on the contractor, 
thereby preserving their rights to payment under the payment bond. If a Notice of Public 
Subcontract is sent late or not at all, there is a substantial risk that the subcontractor will lose its 
ability to recovery from the project’s payment bond some or all of the amounts it may ultimately 
be owed. 

ND: 4826-9404-4949, v. 1 
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From: 

Sent: 

To: 

Subject: 

Attach: 

James E. Creekman <JECREEKMAN@wardandsmith.com> 

Monday, April 7, 2014 9:30 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Mortgage Servicing 

Bankruptcy and Cease Colnmunication Issues, 4848-2722-0505.docx; Error Resolution & hfformation Requests (2-14), 4830-7317- 

6088.docx; Large Servicer Foreclosure Checklist (2-14), 4819-4996-0472.docx; Mortgage Loans subject RESPA Mortgage Servicing 
Rules (2-14), 4851-7039-3624.docx; Procedurdl Timeline for H~dling Loss Mitigation Applications, 4836-9763-8679.docx; Scope Chart 

(2-14), 4847-7720-8088.docN Small Servicer Foreclosure Checklis~ (2-14), 4842-1415-7848.docx; Small Servicers (2-14), 4833-4180- 
8152.docx; Summary for Foreclosing Attorneys, 4843-2243-4583.docx; Timeline for Handling Notices of Error and Infom~ation Requests 
(2-14), 4841-7883-4968.docx; JEC Ltr to CFPB re ARM Constr-Perm Loans (2-20-14), 4826-7505-0264.pdf; JEC Ltr to CFPB (2- 
26-14), 4834-7840- 5657.pdf 

I’ve also attached the two letters I wrote to the CFPB -the one dated Feb 20 was described by Marta Tanenhaus as being "abusive." Still no guidance on these 

issues. 

Jim 

James E. Creekman 
Attorney 

Ward and Smith, P.A. 
Wade II, Suite 400 I 5430 Wade Park Boulevard (27607) 
Post Office Box 33009 I Raleigh, NC 27636-3009 
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BANKRUPTCY AND "CEASE COMMUNICATION" ISSUES 

II. 

A servicer is NOT liable under FDCPA if it complies the certain provisions of the 
mortgage servicing rules, even if it receives a "cease communication" instruction 
from the borrower 

According to CFPB Bulletin 2013-12, a servicer that is a debt collector under the federal 
Fair Debt Collection Practices Act ("FDCPA") is NOT liable if it complies with the 
following provisions of the mortgage servicing rules, notwithstanding receipt of a "cease 
communication" instruction sent by a borrower: 

1024.35 - Error resolution procedures* 

1024.36 - Requests for information* 

1024.37 - Force-placed insurance 

¯ § 1024.41 - Loss mitigation procedures* 

¯ § 1026.20(d) - The ARM initial interest rate adjustment notice 

1026.41 - Periodic statements for residential loans 

*However, if the borrower sends a communication to the servicer specifically 
withdrawing the request for such action, the servicer may cease to carry out the 
requirements of these provisions. 

A servicer is EXEMPT from complying with certain provisions of the mortgage 
servicing rules if it receives a "cease communication" instruction from the borrower 

A servicer that is a debt collector under the Federal Fair Debt Collection Practices Act 
("FDCPA") is EXEMPT from complying with the following provisions of the mortgage 
servicing rules if the servicer receives a "cease communication" instruction sent by a 
borrower: 

§ 1024.39 - Early intervention requirements for certain borrowers. 
§ 1024.39(d)(2) 

§ 1026.20(c) - ARM reset disclosures. 
§ 1026.20(c)(1)(ii)(C) 



III. A servicer is EXEMPT from complying with certain provisions of the mortgage 
servicing rules if the borrower is in bankruptcy 

A servicer is EXEMPT from complying with the following provisions of the mortgage 
servicing rules if the borrower is a debtor in a bankruptcy proceeding: 

1024.39 - Early intervention requirements for certain borrowers. 

1024.39(d)(1). 

The CFPB’s official interpretation of § 1024.39(d)(1) provides further guidance: 

The requirements of §1024.39 do not apply once a petition is filed under 
Title 11 of the United States Code, commencing a case in which the 
borrower is a debtor. When two or more borrowers are joint obligors with 
primary liability on a mortgage loan subject to §1024.39, the exemption in 
§1024.39(d)(1) applies if any of the borrowers is in bankruptcy. For 
example, if a husband and wife jointly own a home, and the husband files 
for bankruptcy, the servicer is exempt from complying with §1024.39 as 
to both the husband and the wife. 

However, the servicer may be required to resume compliance with the 
early intervention requirements under certain circumstances: 

1) With respect to any portion of the mortgage debt that is not 
discharged, the servicer must resume compliance with §11024.39 after 
the first delinquency that follows the earliest of any of three potential 
outcomes in the borrower’s bankruptcy case: the case is dismissed, the 
case is closed, or the borrower receives a discharge under 11 U.S.C. 
727, 1141, 1228, or 1328. However, this requirement to resume 
compliance with § 1024.39 does not require a servicer to communicate 
with a borrower in a manner that would be inconsistent with applicable 
bankruptcy law or a court order in a bankruptcy case. To the extent 
permitted by such law or court order, the servicer may adapt the 
requirements of § 1024.39 in any manner believed necessary. 

2) Compliance with §1024.39 is not required for any portion of the 
mortgage debt that is discharged under applicable provisions of the 
U.S. Bankruptcy Code. If the borrower’s bankruptcy case is revived - 
for example if the court reinstates a previously dismissed case, reopens 
the case, or revokes a discharge - the servicer is again exempt from the 
requirement in § 1024.39. 

1026.41 - Periodic statements for residential loans. 

1026.41(e)(5). 

The CFPB’s official interpretation of § 1026.41 (e)(5) provides further guidance: 
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The requirements of § 1026.41 do not apply once a petition is filed under 
Title 11 of the United States Code, commencing a case in which the 
consumer is a debtor. When two or more consumers are joint obligors 
with primary liability on a closed-end consumer credit transaction secured 
by a dwelling subject to § 1026.41, the exemption in § 1026.41(e)(5) 
applies if any of the consumers is in bankruptcy. For example, if a 
husband and wife jointly own a home, and the husband files for 
bankruptcy, the servicer is exempt from providing periodic statements to 
both the husband and the wife. 

However, the servicer may be required to resume sending periodic 
statements under certain circumstances: 

1) 

2) 

With respect to any portion of the mortgage debt that is not 
discharged, the servicer must resume sending periodic statements in 
compliance with § 1026.41 within a reasonably prompt time after the 
next payment due date that follows the earliest of any of three potential 
outcomes in the consumer’s bankruptcy case: the case is dismissed, the 
case is closed, or the consumer receives a discharge under 11 U.S.C. 
727, 1141, 1228, or 1328. However, this requirement to resume 
sending periodic statements does not require the servicer to 
communicate with the consumer in a manner that would be 
inconsistent with applicable bankruptcy law or a court order in a 
bankruptcy case. To the extent permitted by such law or court order, 
the servicer may adapt the requirements of § 1026.41 in any manner 
believed necessary. 

The periodic statement is not required for any portion of the mortgage 
debt that is discharged under applicable provisions of the U.S. 
Bankruptcy Code. If the consumer’s bankruptcy case is revived - for 
example, if the court reinstates a previously dismissed case, reopens 
the case, or revokes a discharge - the servicer is again exempt from the 
requirement in § 1026.41. 

551232-00001 
ND: 4848-2722-0505, wl 
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ERROR RESOLUTION AND INFORMATION REQUESTS 
(Regulation X § 1024.35 and § 1024.36) 

The error resolution and information request provisions of the CFPB’s mortgage servicing rules establish 
requiremems for responding to written complaims of errors and requests for information. Servicers must 
follow these requirements for handling complaints asserting errors in the servicing the consumer’s 
mortgage loan and when responding to requests for information regarding a consumer’s mortgage loan. 

Small servicers are NOT exempt from the requirements of § 1024.35 or § 1024.36. 

I. THRESHOLD MATTERS THAT APPLY TO BOTH NOTICES OF ERROR AND 
INFORMATION REQUESTS 

A. Qualified Written Request ("QWR"). 

Although mortgage servicers have long been accustomed to dealing with QWRs, the CFPB’s new 
error resolution and information request requirements expand on the existing QWR requirements. 

QualOqed written request is defined in § 1024.31 to mean a written correspondence from the 
borrower to the servicer that includes, or othem~ise enables the servicer to identify, the name and 

account of the borrower, and either: 

(1) States the reasons the borrower believes the account is in error; or 

(2) Provides sufficient detail to the servicer regarding information relating to the servicing of 
the mortgage loan sought by the borrower. 

The CFPB’s Official Interpretation of that definition makes it clear that a QWR is a written notice 
a borrower provides to the servicer (i) to request the servicer to correct an error relating to the 
servicing of the borrower’s mortgage loan, and/or (ii) to request that the servicer provide 
information relating to the servicing of the mortgage loan. 

A qualified written request is not required to include both types of requests. For example, a 
qualified written request may request information relating to the servicing of a mortgage loan but 
not assert that an error relating to the servicing of a loan has occurred. 

In addition, a QWR is just one form that a written notice of error or information request may take. 
Thus, the error resolution and information request requirements in §§ 1024.35 and 1024.36 apply 
as set forth in those sections irrespective of whether the written request the servicer receives is 
identified as a QWR. 

B. Scope - What loans are subject to the CFPB’s notice of error and information request 
rules? 

The error resolution and information request rules apply to federally-related mortgage loans (as 
defined in § 1024.2(b)) except for the exemptions in § 1024.5(b) and open-end lines of credit. 
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Thus, as a practical matter, the rules apply to almost any closed-end, consumer-purpose mortgage 
loan (other than temporary financing, such as a construction loan) secured by a first or 
subordinate lien on a residential property, other than: 

o HELOCs or other open-end lines of credit 

Temporary financing, such as construction loans 

Loans on property of 25 acres or more 

Business-purpose loans 

Loans secured by vacant land 

Certain loan assumptions and conversions 

C. An agent may submit a notice of error or information request on behalf of a borrower. 

Do 

A notice of error or an information request submitted by an agent of the borrower (including, for 
example, the borrower’s attorney) is considered submitted by the borrower. The servicer may 
undertake reasonable procedures to determine if the person claiming to be the borrower’s agent 
has authority from the borrower to act on the borrower’s behalf.1 

Establishing an exclusive, designated address for notices of error and requests for 
information. 

Single portal of entry. To ensure the prompt and proper handling of notices of error and 
requests for information, a prudent servicer ~vill establish a %ingle portal of entry" - i.e., a 
single address all borrowers must use to submit their notices of error and requests for 
information.2 

Same address for receiving notice of error and information requests. If a servicer designates 
a specific address for receiving notices of error, the servicer must use the same address for 
receiving information requests. Similarly, if a servicer designates a specific address for 
receiving information requests, the servicer must use the same address for receiving notices 
of error. 

3. Rules governing the designation of an exclusive address. The rules for establishing an 
exclusive, designated address for notices of error and requests for information are as follows: 

1 For example, the servicer may require the person claiming to be the borrower’s agent to provide documentation 

from the borrower stating that the purported agent is acting on the borrower’s behalf. Upon receipt of such 
documentation, the servicer is required to treat the notice of error/information request as having been submitted by 
the borrower. 

2 A servicer is not required to designate a specific address that borrowers must use to assert an error or request 
information. However, if a servicer does not designate a specific address, the servicer must respond to a notice of 
error or an information request received in aw of its offices - a situation which will greatly increase the risk that a 
notice of error or request for information will not processed properly or in a timely rammer. 
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The servicer must provide borrmvers with a written notice of the address that includes a 

statement that the borrower must use that address to assert an error or request 

information. The notice must be clear and conspicuous, in writing, and in a form the 
borrower can keep. However, it can appear with different disclosures, such as on a notice 

of transfer, periodic statement, or coupon book. 

b. Before the servicer changes the designated address, the selwicer must send a written 
notice of the new address to the borrower. 

c. The servicer must post the designated address on any websites the servicer maintains that 
contains the servicer’s contact address. 

d. If a servicer establishes an exclusive, designated address for notices of error and requests 
for information, the servicer is required to provide that address to the borrower: 

1) In the written notice the servicer sends to the borrower designating the specific 
address; 

2) In any periodic statement or coupon book the servicer sends to the borrower; 

3) On any website the servicer maintains in connection with the servicing of the loan; 
and 

4) In any notice the servicer is required to send under § 1024.39 (the early intetwention 

rules) or § 1024.41 (the loss mitigation procedures) that includes contact information 

for assistance. 

4. Multiple offices. A servicer mW designate multiple office addresses for receiving notices of 

error or information requests. If a servicer chooses to do that, the servicer must respond to all 

notices of error and information requests that come to any of the multiple designated offices. 

Intemet intake. A servicer may, bnt is not required to, establish a process to receive notices 
of error or information requests through email, a website form, or other online intake 
methods. Even if a servicer establishes an online intake process, the servicer still must offer 
borrowers the option of submitting notices of error and information requests by mail. 

Whatever online process the servicer establishes will be considered its exclusive online 
process. A servicer is not required to send a notice regarding the online process in order to 
establish it as the servicer’s exclusive online process. 

!I. PROCEDURES FOR HANDLING A NOTICE OF ERROR 

A. Basics. 

1. What is a notice of error? For purposes of § 1024.35, a notice of error is a ~vritten notice 

from a borrower asserting an error in the servicing of the borrower’s mortgage loan that 

includes 

The name of the borrower; 

Information that enables the servicer to identify’ the borrower’s mortgage loan; and 
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The error the borrower believes has occurred in the servicing of the borrower’s mortgage 
loan. 

2. Additional considerations. 

a. A notice of error submitted on a pa)Tnent coupon or other billing form supplied by the 
servicer need not be treated by the servicer as a notice of error. 

b. A QWR that asserts an error relating to the servicing of a mortgage loan is considered a 
notice of error for purposes of § 1024.35, and a servicer must comply with all 
requirements applicable to a notice of error with respect to such QWR. 

A servicer should not rely solely on the borrower’s description of a written 
communication as a QWR, a notice of error, or a request for information to determine 
whether the written communication in fact constitutes a notice of error, an information 
request, or both. h~stead, the servicer must evaluate whether the communication fulfills 
the substantive requirements of a notice of error, information request, or both, and handle 
it accordingly. 

3. Scope of error resolution - What constitutes an error? The error asserted by the borrower can 
be any of the following specified categories of error or any other error relating to the 
servicing of the borrower’s mortgage loan: 

a. Failure to accept a payment that conforms to any written requirements the borrower nmst 
follow in making payments. 

b. Failure to apply a payment accepted by the servicer properly to principal, interest, 
escrow, or other charges in accordance with the terms of the mortgage loan and 
applicable law. 

c. Failure to credit a payment to the borrower’s mortgage loan account as of the date of 
receipt in violation of the prompt crediting provisions in § 1026.36(c)(1). 

Failure to pay taxes, insurance premiums, or other charges, including charges that the 
borrower and the servicer have voluntarily agreed that the servicer should collect and 
pay, in a timely manner as required by the escrow rules (§ 1024.34(a)), or to refund an 
escrow account balance as required by § 1024.34(b). 

Imposition of a fee or charge that the servicer lacks a reasonable basis to impose, 
including, for example, a late fee for a payment that was not late, a charge the servicer 
imposed for a service that was not provided, a default property-management fee for 
borrowers who are not in a delinquency status that would justify the charge, or a charge 
for force-placed insurance in a circumstance not permitted by the force-placed insurance 
provisions. 

f. Failure to provide an accurate payoff balance amount within 7 days in violation of § 
1026.36(c)(3). 

g. Failure to provide accurate information to a borrower regarding loss mitigation options 
and foreclosure, as required by § 1024.39 (the early intervention rule). 
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Failure to transfer accurately and timely information relating to the servicing of the 
borrower’s mortgage loan account to a transferee servicer. 

Making the first notice or filing required by applicable law for any judicial or non- 

judicial foreclosure process in violation of § 1024.41(f) or (j). 

Moving for foreclosure judgment or order of sale, or conducting a foreclosure sale in 
violation of § 1024.41(g) or (j). 

k. Any other error relating to the servicing of a borrower’s mortgage loan. 

Outside the scope of error resolution - What does NOT constitute the assertion of an error? 
A servicer does not have m acknowledge or follow the response provisions of § 1024.35 for 
the assertion of an error that does not fall within the list of errors enumerated in subsection 3 
above (and, as a result, is not within the definition of "error" in § 1024.35(b)), although the 
servicer may decide to do as a matter of customer service. For example, the error resolution 
rule does not cover an error related to: 

a. The origination of the borrower’s mortgage loan; 

b. The underwriting of the borrower’s mortgage loan; 

c. A subsequent sale or securitization of the borrower’s mortgage loan; or 

A determination to sell, assign, or transfer the servicing of the borrower’s mortgage loan 
- however, an error relating to the failure to transfer accurate and timely information 
relating to the servicing of the borrower’s mortgage loan account to a transferee servicer 
is a covered error. 

B. Situations that do not trigger the error resolution procedures. 

1. What are the situations that do not trigger the error resolution procedures’? Error resolution 
response procedures are not triggered if: 

a. The notice of error is delivered to the servicer more than one year after: 

1) The servicer transferred the servicing of the loan in question to another servicer; or 

2) The mortgage loan was "discharged" - i.e., the den and all corresponding liens were 
extinguished or released. 

The error asserted by the borrower is substantially the same as one the borro~ver 
previously asserted, and the servicer has already complied with the requirements to 
respond to the earlier notice of error) However, this exception does not apply (and the 

3 A borrower’s state~nent that the borrower disagrees with the servicer’s determination does not constitute new or 

material information, nor does the servicer have to re-open the dispute simply because the borrower disagrees. 
Similarly, a dispute between a borrower and a servicer with respect: to whether information was previously reviewed 
by a servicer or with respect to whether a ser~icer properly determined that information reviewed was not material 
to its determination of the existence of an error, does not itself constitute new and material information. 
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error resolmion procedures are triggered) if the notice of error provides "ne~v and 

material information" to support the asserted error. "New and material information" 
means information that (i) was not reviewed by the servicer in co~mection with 

investigating a prior notice of the same error, and (ii) is reasonably likely to change the 

servicer’s prior determination about the error. 

The notice of error is overbroad.4 A notice of error is overbroad if the servicer cannot 
reasonably determine the specific error that the borrower asserts has occurred. However, 
to the extent the servicer can reasonably identify a valid assertion of an error in a notice 
of error that is otherwise overbroad, the servicer must follow the error resolution 
requirements of § 1024.35 with respect to that asserted error. 

What response must the servicer provide if the error resolution procedures are not triggered? 
If a servicer determines that the servicer is not required to comply with the error resolution 

procedures for any of the reasons listed in subsection 1 above, the servicer must notify the 

borrower in writing of its determination no later than 5 days (excluding legal public holidays, 

Saturdays, and Sundays) after making its determination. The notice must explain the basis 
upon which it made the determination. 

C. Responding to a legitimate notice of error 

Acknowledgment of receipt. Within 5 days (excluding legal public holidays, Saturdays, and 
Sundays) after a servicer receives a notice of error from a borrower, the servicer must provide 
to the borrower a written response acknowledging receipt of the notice of error (the 
"Acknowledgment of Receipt"). 

A servicer is not required to send the borrower an Acknowledgment of Receipt if the servicer 
corrects the error or errors asserted by the borrower and notifies the borrower of that 
correction in writing within 5 days (excluding legal public holidays, Saturdays, and Sundays) 
of receiving the notice of error. 

2. Substantive response. Within the timelines specified below, the servicer must respond 
substantively to the notice of error by either: 

Correcting the error or errors identified by the borrower and providing the borrower with 
a written notification explaining (i) the correction(s) the smwicer made, (ii) the effective 
date(s) of the correction(s), and (iii) contact information, including a telephone number, 
for further assistance; or 

Examples of error assertions that arc overbroad inclnde the following: 

1. An assertion that the servicer made errors in all aspects of the loan including origination, servicing, and 

foreclosure, including errors relating to substantially eveu payment and escrow account transaction. 

2. An assertion in the :form of a judicial action complaint, subpoena, or discoveu reqnest fl~at purports to 
require the selMcer to respond to each numbered paragraph - i.e., a bogus legal document. 

3. Assertions of errors in a form that is not reasonably understandable or is included with voluminous 
tangential discussion or requests for infornmtion, such that the servicer cannot reasonably identig~ from the 
notice of error aw error for which §1024.35 requires a response. 
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Conducting a reasonable investigation and providing the borrower with a written 
notification that includes (i) a statement that the servicer has determined that no error 
occurred, (ii) a statement of the reason or reasons for this determination, (iii) a statement 
of the borrower’s fight to request documents relied upon by the sela4cer in reaching its 
determination, (iv) information regarding how the borrower can request such documents, 
and (v) contact information, including a telephone number, for further assistance. 

3. Special circumstances. 

a. A servicer may respond to a notice of error that alleges multiple errors through either a 
single response or separate responses that address each asserted error. 

If the servicer concludes while investigating a notice of error that other or different errors 
occurred than those asserted by the borrower, the selwicer must correct all of the 
additional errors and provide the borrower with a written notification that (i) describes 
the error(s) the servicer identified, (ii) explains the action(s) taken to correct the errors, 
(iii) explains the effective date(s) of the correction(s), and (iv) provides contact 
information, including a telephone number, for further assistance. The written 
notification that addresses the different or additional errors identified by the servicer can 
be included in the servicer’s response to the borrower’s notice of error or it can be sent as 
a separate response. 

Supporting documentation from borrower. A servicer may request supporting documentation 
from a borrower in connection ~vith the investigation of an asserted error. However, the 
servicer may not: 

a. Require a borrower to provide such information as a condition of investigating an 
asserted error; or 

b. Determine that no error occurred because the borrower failed to provide any requested 
information. The servicer must still conduct a reasonable investigation based on the 
information available to the servicer. 

Borrower may request copies. If the borrower requests copies of the documents and 
information the servicer relied on in making its determination that no error occurred, the 
servicer must provide the copies to the borrower, at no charge, within 15 days (excluding 
legal public holidays, Saturdays, and Sundays) after receiving the borrower’s request for 
copies of the documents.~ 

However, the servicer is not required to provide copies of documents that the selwicer relied 
on that constitute confidential, proprietary, or privileged information. If a servicer withholds 
documents relied upon because it has determined that such documents constitute confidential, 
proprietary or privileged information, the servicer must notify the borrower of its 
determination in wfiting within 15 days (excluding legal public holidays, Saturdays, and 
Sundays) after receiving of the borrower’s request for such documents. 

~ The servicer is required to provide only those documents actually relied upon by the servicer to determine that no 
error occurred. The documents may include documents reflecting information entered in a servicer’s collection 
system. For example, in response to an asserted error regarding payment allocation, a servicer may provide a 
printed screen-capture showing amounts credited to principal, interest, escrow, or other charges in the ser~icer’s 
system for the borrower’s mortgage loan account. 
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D. Timeline for handling a notice of error 

TIMELINE FOR HANDLING A NOTICE OF ERROR 

Type of Response Type of Servicing Error Must be Provided by Servicer 
Asserted 

Ac "knowledgment of 
Receipt 

This is the written response 
the servicer is required to 
provide the borrower 
pursuant to § 1024.35(d) 
acknowledging the 
servicer’s receipt of the 
borrower’s Notice of Error 

Any of the following servicing 
errors have occurred or are 

about to occur): 

Filing the Notice of 
Hearing pursuant to G.S. 
45-21.16 to commence a 
foreclosure proceeding in 
violation of § 1024.4 l(f) or 

Having the :foreclosure 
hearing held before the 
Clerk of Court and 
obtairfing an order 
authorizing the foreclosure 
sale in violation of 
§1024.41 (g) or (j) 

Conducting the foreclosure 

sale in violation of 

§1024.41 (g) or (j) 

Any other type of servicing 
error 

Within 5 days (excluding legal public holidays, 
Saturdays, and Sundays) after receiving the Notice 
of Error. 

NOTE: The servicer is not required to provide an 
Acknowledgment of Receipt pursuant to § 
1024.35(d) if: 

Wiflfin 5 days (excluding legal public holidays, 
Saturdays, and Sundays) after receiving the 
notice of error, the servicer (i) corrects "the error 
or errors asserted by the borrower, and (ii) 
notifies the borrower of that correction in 
writing; 

OR 

The servicer receives the Notice of Error seven 
(7) or fewer days before the foreclosure sale. 
However, if the servicer receives the Notice of 
Error seven (7) or fewer days before the 
foreclosure sale, the servicer must make a good 
faith attempt to respond to the borrower, orally 
or in writing, and either correct the error or state 
the reason the servicer has deternfined that no 
error has occurred. 

Within 5 days (excluding legal public holidays, 
Saturdays, and Sundays) after receiving tire Notice 
of Error. 

NOTE: The servicer is not required to provide an 
Acknowledgment of Receipt pursuant to § 
1024.35(d) if ,within 5 days (excluding legal public 
holidays, Saturdays, and Sundays) after receiving 
thc notice of error, thc servicer (i) corrccts thc error 
or errors assertcd by tire borrower, and (ii) notifies 
thc borrower of that corrcction in writing. 
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Type of Response Type of Servicing Error Must be Provided by Servicer 
Asserted 

Response to Notice of 
Error 

This is the substantive 
written response to a 
borrower’s Notice of Error 
that the servicer is required 
to provide the borrower 
pursuant to § 
1024.35(e)(1)(i)(A) 
(notifying the borrower of 
the correction of the error 
asserted by the borrower), 
§ 1024.35(e)(1)(i)(B) 
(notifying the borrower that 
no error occurred), and/or § 
1024.35(e)(1)(ii) (notifying 
the borrower of the 
correction of additional or 
different servicing errors) 

The servicer has failed to 
provide an accurate payoff 
balance amotmt upon a 
borrower’s request in violation 
of section 12 CFR 
1026.36(c)(3) 

Any of the following servicing 
errors have occurred or are 
about to occur): 

Filing the Notice of 
Hearing pursuam to G.S. 
45-21.16 to conm~ence a 
foreclosure proceeding in 
violation of § 1024.41 (f) or 

0) 

Having the foreclosure 
hearing held before the 
Clerk of Court and 
obtai~fing an order 
authorizing thc foreclosurc 
sale in violation of 
§1024.41(g) or (j) 

Conducting the foreclosure 
sale in violation of 
§1024.41(g) or (j) 

AW other type of servicing 
error 

Not: later than 7 days (excluding legal public 
holidays, Saturdays, and Sundays) after the servicer 
receives thc Notice of Error. 

The earlier of: 

The date of the foreclosure sale; or 

30 days (excluding legal public holidays, 
Saturdays, and Sundays) after the servicer 
receives the notice of error.6 

NOTE: The servicer is not required to provide a 
fonnal Response to Notice of Error pursuam to § 
1024.35(e) if the servicer receives the Notice of 
Error seven (7) or fewer days before the foreclosure 
sale. However, if the servicer receives the Notice of 
Error seven (7) or fewer days belbre the foreclosure 
sale, the servicer nmst make a good faith attempt to 
respond to the borrower, orally or in writing, and 
either correct the error or state "the reason the 
servicer has determined that no error has occurred. 

Not later than 30 days (excluding legal public 
holidays, Saturdays, and Sundays) "after the servicer 
receives the Notice of Error. 

NOTE: The servicer nmy extend the time period 
for responding by an additional 15 days (excluding 
legal public holidays, Saturdays, and Sundays) if, 
before the end of the 30-day period, the servicer 
notifies the borrower in writing of the extension and 
the reasons for the extension] 

6 If the servicer cam~ot provide a proper response to the Notice of Error by the earlier of a foreclosure sale or 30 days 

alter receipt: of the Notice of Error, the servicer must, as a practical matter, cancel or postpone the foreclosure sale, 
in which case the servicer could meet the time limit by responding to thc Notice of Error before the earlier of 30 
days after receipt of the notice of error (excluding legal public holidays, Saturdays, and Sundays) or the datc of the 
reschcduled :foreclosure sale. 

7 A servicer may treat a notice of error that alleges multiple errors as separate notices of error and may extend the 

time period for responding to each asserted error for which an extension is permissible. 
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Type of Response Type of Servicing Error Must be Provided by Servicer 
Asserted 

"No Compliance 

Required" Notice 

This is the written notice 
fl~e servicer is required to 
provide the borrower 
pursuant to § 1024.35(g)(2) 
when the servicer 
determines that the servicer 
is not required to comply 
with the error resolution 
procedures set forth in § 
1024.35 (d), (e) and (i) 
(including sending an 
Acknowledgment of 
Receipt or a Response to 
Notice of Error) 

Response to Borrower’s 
Request for Copies of 

Documentation 

This is the response the 
sel~dcer is required to 
provide the borrower 
pursuant to § 1024.35(e)(4) 
that either (i) provides the 
borrower with copies of the 
documents the servicer 
relied on in making its 
determination that no error 
occurred, or (ii) that the 
documents were withheld 
frmn the borrower because 
they constitute confidential, 
proprietmT, or privileged 
information 

AW type of servicing error 

All types of servicing errors 

Not: later than 5 days (excluding legal public 
holidays, Saturdays, and Sundays) after determining 
that the servicer is not required to comply with the 
error resolution procedures set forth in § 1024.35 
(d), (e) and (i). 

Within 15 days (excluding legal public holidays, 
Saturdays, and Sundays) after receipt of the 
borrower’s request for copies of documents. 

E. Effect of a notice of hearing on foreclosure proceedings. 

The receipt by the servicer of a notice of error from a borrower does not, as a general rule, limit 
or restrict a lender or servicer from pursuing any remedy it has under applicable law, including 
initiating foreclosure proceedings or proceeding with a foreclosure sale. 

However, there is an important exception to this general rule. A servicer may receive a notice 

of error that asserts one or more of the following errors have been committed (or are about to be 
committe d) in violation of § 1024.41 (f) or (j): 
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iFiling the Notice of Hearing pursuant to G.S. 45-21.16 to commence a foreclosure 
proceeding; 

Having the foreclosure hearing held before the Clerk of Court and obtaining an order 
authorizing the foreclosure sale; and/or 

Conducting the foreclosure sale. 

If the servicer receives such a notice of error, the smwicer may need to put a "hold" on the 
foreclosure process until it can evaluate and respond appropriately to the notice of error within the 
applicable time limits. 

F. Prohibited Actions 

1. No fee or payment may be required. A servicer may not charge a fee, or require a borrower 
to make any payment that may be owed on the borrower’s account, as a condition of 
responding to a notice of error. 

2. Reporting adverse information to consumer reporting agency. During the 60-day period after 
a se~wicer receives a notice of error, the servicer may not furnish adverse information to any 
consumer reporting agency regarding any payment that is the subject of the notice of error. 

III. PROCEDURES FOR HANDLING AN INFORMATION REQUEST 

A. Basics 

1. What is an Information Request? For purposes of § 1024.36, an information request is a 
written request from a borrower for information relating to the servicing of the borrower’s 
mortgage loan that: 

Includes the name of the borrower; 

Includes information that enables the selwicer to identif~v the borrower’s mortgage loan; 
and 

States the information the borrower is requesting regarding the servicing of the 
borrower’s mortgage loan. 

2. Additional considerations. 

a. A request for payoff balance is not considered an information request. 

b. A request for information submitted on a paymem coupon or other billing form supplied 
by the servicer need not be treated by the servicer as an information request. 

c. A QWR tha requests information relating to the servicing of the borrower’s mortgage 
loan is an information request for purposes of § 1024.36, and the servicer must comply 
with all requirements applicable to a request for information with respect to such QWR. 
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A se~Ticer may not rely solely on the borrower’s description of a ~vritten communication 

as a QWR, a notice of error, or an information request to determine whether the written 
communication in fact constitutes a notice of error, an information request, or both. 

Instead, the servicer must evaluate whether the comnmnication fulfills the substantive 
requirements of a notice of error, information request, or both, and handle it accordingly. 

B. Situations that do not trigger the information request response procedures. 

1. What are the situations that do not trigger the information request response procedures? The 
information request response procedures are not triggered if: 

a. The information request is delivered to the servicer more than one year after: 

1) The servicer transferred the servicing of the loan in question to another servicer; or 

2) The mortgage loan balance was "discharged" i.e., the debt was extinguished or 
released. 

The information request is substantially the same as one the borrower previously 
asserted, and the servicer has already complied with the requirements to respond to the 
earlier information request. However, A borrower’s request for a type of information that 
can change over time is not "substantially the same" as a previous information request for 
the same type of information if the subsequent request covers a different time period than 
the prior request. 

The information request is overbroad or unduly burdensome.~ An information request is 
overbroad if the borrower asks the servicer to provide an unreasonable volume of 
documents or information. It is considered unduly burdensome if a diligent servicer 
could not respond to the request without exceeding the time limit to respond to 
information requests or incurring costs (or dedicating resources) that would be 
unreasonable in light of the circumstances. 

The :following are examples of requests for information that arc overbroad or unduly burdensome: 

Requests for information tlrat seek documems relating to substantially all aspects of mortgage origination, 
mortgage sel~’icing, mortgage sale or securitization, and foreclosure, including, for example, requests for 
all mortgage loan file documents, recorded mortgage instruments, servicing information and documents, 
and sale or securitization information and documents; 

Requests for information that arc not reasonably understandable or arc included with voluminous tangential 
discussion or assertions of errors; 

Requests for information that purport to rcq~firc servicers to provide information in specific formats, such 
as in a transcript, letter form in a columnar format, or spreadsheet, when such information is not ordinarily 
stored in such format; and 

Requests for information that arc not reasonably likcly to assist a borrower with the borrower’s account, 
including, for example, a request for copies of the front and back of all physical payment instruments (such 
as checks, drafts, or wire transfer confirmations) that show payments made by the borrower to the servicer 
and payments made by a ser~qcer to an owner or assignee of a mortgage loan. 
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However, if the servicer can identi~ a valid information request in a submission that is 

otherwise overbroad or unduly burdensome, the servicer nmst respond in accordance with 

the requirements of § 1024.36 with respect to that requested information. 

d. The information requested is confidential, proprietary, or privileged information.9 

e. The information requested is irrelevant1° - i.e., it is not directly related to the borrower’s 
mortgage loan account. 

What response must the servicer provide if the information request procedures are not 
triggered? If a servicer determines that the servicer is not required to comply with the 
information request requirements for any of the reasons listed above, the servicer must notify 
the consumer in writing of its determination no later than 5 days (excluding legal public 
holidays, Saturdays, and Sundays) after making its determination. The notice must explain 
the basis upon which it made the determination. 

C. Responding to a legitimate information request 

Acknowledgmem of receipt. Within 5 days (excluding legal public holidays, Saturdays, and 
Sundays) after a servicer receives an information request from a borrower, the servicer must 
provide the borrower with a written response acknowledging receipt of the request (the 
"Acknowledgment of Receipt"). 

9 A servicer is not required to cmnply with a request for the serdcer’s confidential, proprietary or privileged 

information, including, for example: 

hfformation regarding management or profitability of a servicer, including information provided to 
investors in the servicer; 

Compensatiork bonuses, or personnel actions relating to servicer personnel, including personnel responsible 
for servicing a borrower’s mortgage loan account; 

Records of examination reports, compliance audits, borrower complaints, and internal or external 
investigations; or 

Information protected by the attorney-client privilege. 

lO The following arc examples of irrelevant information: 

I~fformation that relates to the servicing of mortgage loans other than a borrower’s mortgage loan, including 
infornmtion reported to the owner of a mortgage loan regarding individual or aggregate collections :for 
mortgage loa~ts owned by that entity; 

. The servicer’s training program for servicing personnel; 

* The sel~icer’s servicing program guide; or 

Investor instructions or requirements for servicers regarding criteria for negotiating or approving any 
pmgrmn with a borrower, including any loss mitigation option. 
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A servicer is not required to send the borrower an Acknowledgment of Receipt if the servicer 

provides the borrower with the information requested and contact information, including a 

telephone number, for further assistance in writing within 5 days (excluding legal public holidays, 
Saturdays, and Sundays) after receiving the information request. 

Substantive response. Within the timelines specified below, the servicer must respond 
substantively to the request for information by either: 

a. Providing the borrower with (i) the requested information and (it) contact information, 
including a telephone number, for further assistance in writing; or 

Conducting a reasonable search for the requested information and providing the borrower 
with a written notification that (i) states that the servicer has determined that the requested 
information is not available to the servicer11, (it) provides the basis for the servicer’s 
determination, and (iii) provides contact information, including a telephone number, for 
further assistance. 

Request for information regarding the owner or assignee of a mortgage loan. A servicer may 
receive an information request asking for the identity or, and contact information for, the owner 
or assignee of the loan. A servicer properly responds by identi~ing the person on whose behalf 
the servicer receives payments from the borrower and providing the requested contact 
information. 

Although investors or guarantors, including among others the Federal National iMortgage 
Association (Fannie Mae), the Federal Home Loan Mortgage Corporation (Freddie Mac), or the 
Government National Mortgage Association (Ginnie Mae), may be exposed to risks related to the 
mortgage loans held by a trust either in connection with an investment in securities issued by the 
trust or the issuance of a guaranty agreement to the trust, such investors or guarantors are NOT 

11 Information is considered "not available to the servicer" if either (i) the information is not in the servicer’s control 

or possession, or (ii) the information cannot be retrieved in the ordinary course of business through reasonable 
efforts. 

The following examples illustrate when infornration is (or is not) available to a servicer: 

A borrower requests a copy of a telephonic conm~unication with a servicer. The servicer’s personnel have 
access in the ordinal3~ course of business to audio recording files with organized recordings or transcripts of 
borrower telephone calls and can identify the communication referred to by the borrower through 
reasonable business efforts. The information requested by the borrower is considered available to the 
servicer. 

A borrower requests information stored on electronic back-up media. Information on electronic back-up 
media is not accessible by the servicer’s personnel in the ordinau course of business without undertaking 
extraordinary efforts to identify and restore the information from the electronic back-up media. The 
infornkation requested by the borrower is not considered available to the servicer. 

A borrower requests information stored at an off site document: storage :facility. A servicer has a right to 
access documcnts at the off site document storage facility and servicer personnel can access those 
documents through reasonable efforts in the ordinary course of busincss. Assuming thc infornkation can be 
found within the offsite documents with reasonable efforts, "the infornkation requested by thc borrower is 
considered available to the servicer. 
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the owners or assignees of the mortgage loans solely as a result of their roles as investors or 
guarantors. 

In certain circumstances, however, a party" such as a guarantor may assume multiple roles for a 
securitization transaction. For example, Fannie Mac may act as trustee, master servicer, and 
guarantor in connection with a securitization transaction in which a trust owns a mortgage loan 
subject to a request. In this example, because Fannie Mac is the trustee of the trust that owns the 
mortgage loan, a servicer properly responds to an information request regarding the identity of 
the owner or assignee of the mortgage by providing the name of the trust, and the name, address, 
and appropriate contact information for Fannie Mac as the trustee of the trust.12 

D. Timeline for handling an information request 

TIMELINE FOR HANDLING AN INFORMATION REQUEST 

Type of Response Must be provided by the servicer 

Acknowledgment of Receipt 

This is the written response the servicer is required to 
provide the borrower pursuant to § 1024.36(c) 
acknowledging the servicer’s receipt of the borrower’s 
hfformation Request 

Within 5 days (excluding legal public holidays, 
Saturdays, and Snndays) after receiving the Information 
Request. 

NOTE: The servicer is not required to provide the 
Acknowledgment of Receipt pursuant to § 1024.36(c) if, 
within 5 days (exchiding legal public holidays, 
Saturdays, and Stmdays) after receiving the information 
request, the servicer provides the borrower with (i) the 
information requested, and (ii) contact information, 
including a telephone number, for further assistance in 
writing. 

The following examples idemigr the owner or assignee for differem forms of mortgage loan ownership: 

A servicer services a mortgage loan that is owned by the servicer, or an affiliate of the servicer, in portfolio. 
The servicer therefore receives the borrower’s payments on behalf of itself or its affiliate. The servicer 
responds appropriately to the borrower’s request for information regarding the owner or assignee of the 
mortgage loan by providing the name, address, and appropriate contact information for the servicer or the 
affiliate, as applicable. 

A servicer services a mortgage loan that has been securitized. In general, in a securitization transaction, a 
special purpose vehicle, such as a trust, is the owner or assignee of a mortgage loan. Thus, the servicer 
receives the borrower’s payments on behalf of the trust. If a securitization transaction is structured such 
that a trust is the owner or assignee of a mortgage loan and the trust is administered by an appointed trustee, 
The servicer responds appropriately "to the borrower’s request :for information regarding the owner or 
assignee of the mortgage loan by providing the borrower with the name of the trust and the name, address, 
and appropriate contract information for the trustee. 

Assume, for example, a mortgage loan is owned by Mortgage Loan Trust, Series ABC-I, for which XYZ 
Trust Company is the trustee. The servicer responds appropriately to a borrower’s request Ibr information 
regarding the owner or assignee of the mortgage loan by identifying the owner as Mortgage Loan Trust, 
Series ABC-1, and providing the name, address, and appropriate contact information for XYZ Trust 
Compa~ as the trustee. 
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Type of Response Must be provided by the servicer 

No Compliance Required Notice 

This is the written notice "the servicer is reqtfired to 
provide the borrower pursnant to § 1024.36(f)(2) when 
the servicer determines that the servicer is not: required 
to comply with "the information request procedures set 
forth in § 1024.36 (c) and (d) (including sending an 
Acknowledgment of Receipt or a Response to the 
Information Request) 

Response to an Information Request for the identity 
of, and address or other relevant contact information 
for, the owner or assignee of a mortgage loan 

This is the substantive written response to a borrower’s 

request for specific information concerning the owner or 

assignee of a mortgage loan that the servicer is required 

to provide the borrower pursuam to § 1024.36(d)(1)(i) 

(providing the requested information) or § 

1024.36(d)(1)(ii) (stating that the requested information 

is not: available to the selMcer) 

Response to all other Information Requests 

This is the substantive written response to a borrower’s 
request for aw other information relating to the 
servicing of the borrower’s loan that the servicer is 
required to provide the borrower pursuant to § 
1024.36(d)(1)(i) (providing the requested information) 
or § 1024.36(d)(1)(ii) (stating that the requested 
information is not available to the servicer) 

Not later than 5 days (excluding legal public holidays, 

Saturdays, and Sundays) after determining that the 

servicer is not: required to comply with the information 

request procedures set forth in § 1024.36 (c) and (d). 

Not later than 10 days (excluding legal public holidays, 
Saturdays, and Sundays) "after the servicer receives the 
Information Request. 

Not later than 30 days (excluding legal public holidays, 
Saturdays, and Sunday’s) after the servicer receives the 
Information Request. 

NOTE: The servicer may extend the time period for 
responding by an additional 15 days (excluding legal 
public holidays, Saturdays, and Sunday’s) if, before the 
end of the 30-day period, the servicer notifies the 
borrower in writing of the extension and the reasons for 
the extension. 

E. Effect of an information request on adverse credit reporting and foreclosure proceedings. 

The receipt by the servicer of an information request does not prohibit the servicer from (i) 
furnishing adverse information to any consumer reporting agency, or (ii) pursuing any of its 
remedies allowed by the underlying mortgage loan instruments, including initiating foreclosure or 
proceeding with a foreclosure sale, during the time period that response to an information request 
notice is outstanding. 

F Prohibited Actions. 

No fee permitted. A servicer may not charge the borrower a fee as a condition of responding 
to an information request. However, a servicer may charge the borrower a fee for providing a 
beneficiary notice under applicable state law, if such a fee is not otherwise prohibited by 
applicable law. 
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2. Requiremem to make pa-~,ment prohibited. A servicer may not require a borrower to make 

any payment that may be owed on the borrower’s account as a condition of responding to an 

information request. 

ND: 4830-7317-6088, v. 1 
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LARGE SERVICER FORECLOSURE CHECKLIST 

Section 1024.41 of RESPA’s Regulation X 

(12 C.F.R. 1024.41) 

This Checklist is intended for use in connection with the foreclosure of a mortgage loan subject to § 
1024.41 of RESPA’s Regulation X by a mortgage loan servicer that does NOT qualify as a "Small 
Servicer" with respect to the particular loan being foreclosed. 

As a practical matter, this Checklist applies only if the loan to be foreclosed is a closed-end, 
consumer-purpose mortgage loan (other than temporary financing, such as a construction loan) 
secured by a first or subordinate lien on the borrower’s orincioal residence.1 

A servicer that does not qualify as a Slnall Servicer is subject to the provisions of§ 1024.41 of Regulation 
X (12 C.F.R. 1024.41), which significantly restrict a servicer from "dual tracking" - that is, from 
processing a borrower’s application for a loss mitigation option at the same time the servicer is proceeding 
with foreclosure. 

To that end, the servicer is required to handle a loss mitigation application according to a very rigid 
process and timeline. Depending on whether (and when) (i) the servicer and the borrower enter into a 
loss mitigation agreement (such as a short-term forbearance agreement or a loan modification agreement), 
(ii) the servicer receives a loss mitigation application, (iii) the application is considered to be a "complete" 
loss mitigation application2, and (iv) the borrower accepts, rejects, and/or appeals the servicer’s decision 
with respect to the loss mitigation application, the servicer may be prohibited from proceeding to the next 
major step in the foreclosure process. 

Although it is the servicer’s responsibility to handle the processing of a loss mitigation application, the 
attorney involved in the foreclosure of a mortgage loan needs to be aware of when events occurring 
during the processing of a loss mitigation application require the suspension of foreclosure proceedings - 
more specifically, the circumstances under which the foreclosure process may or may not proceed 
through each of the following three "checkpoints": 

The formal commencement of the foreclosure proceeding by the filing of the Notice of Hearing 
required by G.S. 45-21.16. 

The conduct of the foreclosure hearing before the Clerk of Court and the Clerk’s issuance of an 
order authorizing the foreclosure sale. 

The conduct of the foreclosure sale. 

Although § 1024.41 determines whether the foreclosure process can proceed through each of the three 
checkpoints, it does not prevent or delay other routine actions involved in the foreclosure process, such as 
correspondence declaring a default, accelerating the loan, and demanding payment in full, or mediation. 

1 Loans subject to § 1024.41 of Regulation X are more fully identNed in 12 C.F.R. §§ 1024.2, 1024.5(b), 1024.30, 

and 1024.31. 

2 A loss mitigation application is considered "complete" when the servicer has received all the information that the 

servicer requires from the borrower to evaluate the application for the loss mitigation options available to that 
borrower. Servicers are required to act with "reasonable diligence" in obtaining documents and collecting 
information to complete a loss mitigation application. 



There are two basic rules that apply to the foreclosure of a mortgage loan subject to the provisions of § 
1024.41 of Regulation X: 

1. A servicer may not file a Notice of Hearing3 unless: 

The borrower’s mortgage loan obligation is more than 120 days delinquent4; 

The foreclosure is based on a borrower’s violation of a due-on-sale clauseS; or 

The sela¢icer is joining the foreclosure action of a subordinate lienholder. 

Other events of default specified in the loan documents (for example, the failure to pay property 
taxes, property insurance, or late fees, or the commission of waste) are no longer sufficient 
grounds to warrant foreclosure. 

If at any time before or during the foreclosure process the servicer and the borrower enter into a 
loss mitigation agreement (for example, a short-term forbearance agreement or a loan 
modification agreement), then, so long as the borrower is performing under the loss mitigation 
agreement, the servicer may not do any of the following: 

File the Notice of Hearing; 

Hold the foreclosure hearing before the Clerk of Court and obtain an order authorizing 
the foreclosure sale~; or 

Conduct the foreclosure sale. 

3 The language that appears in the Regulation X § 1024.41 says the servicer may not "nrake the first notice or filing 

required by applicable law for aw judicial or non-judicial foreclosure process." According to the CFPB’s Official 
Interpretation of tlfis language, it is very likely that, in North Carolina, the filing of a Notice of Hearing pursuant to 
G.S. 45-21.16 constitutes the "first notice or filing required by applicable law for any judicial or non-judicial 
foreclosure process." 

4 Delinquency begins on the day a payment sufficient to cover principal, interest, and, if applicable, escrow for a 

given billing cycle is due and unpaid, even if the borrower is afforded a period after the due date to pay before the 
servicer assesses a late fee. Thus, if a payment that is due on Febn~ary 1 is not paid on or before that date, the first 
day of delinquency is February 2. 

s Remember that § 341 of the Garn-St Germain Depository Institutions Act of 1982 (codified in 12 U.S.C. § 170 l j- 
3) prohibits the exercise of a due-on-sale clause for certain transfers. The regulations that implement § 341 are 
codified in 12 C.F.R. Parts 34, 191, and 591. 

~ The language that appears in Regulation X § 1024.41 states that the sel~dcer may not "move for foreclosure 
judgment or order of sale .... " It is very. likely that, in North Carolina, this language means holding the foreclosure 
hearing before the Clerk of Court and obtaining an order authorizing the foreclosure sale. 
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Sections A, B, and C of this Checklist focus on each of three checkpoints7 in the foreclosure process and 
the circumstances under which the foreclosure process may or may not proceed through each checkpoint 
when the servicer does NOT qualify as a "Small Servicer" with respect to the loan being foreclosed. 

After each section of this Checklist has been completed, a copy of the Checklist should be promptly 
sent to the foreclosing attorney. The information in the Checklist will assist the foreclosing 
attorney in determining whether the attorney may take the next step in the foreclosure process. 

A. BEFORE IFILING THE NOTICE OF HEARING 

This Section A should be completed immediately before the Notice of Hearing is filed. 

Date that Section A of this Checklist is being completed: 

Name of person who completed this Section A: 

Signature of person who completed this Section A: 

hnmediately before you commence a foreclosure proceeding by filing the Notice of Hearing pursuant 
to G.S. 45-21.16, you should: 

Determine ~vhether the loan is a "mortgage loan" subject to the provisions of § 1024.41 of 
Regulation X - i. e, that it is a closed-end, consumer-purpose mortgage loan (other than temporary 
financing, such as a construction loan) secured by a first or subordinate lien on the borrower’s 
principal residence. 

I have confirmed and documented that the loan is a "mortgage loan" subject to the provisions 
of § 1024.41 of Regulation X - i.e, that it is a closed-end, consumer-purpose mortgage loan 
(other than tempora~ financing, such as a construction loan) secured by a first or subordinate 
lien on the borrower’s principal residence. 

[] NiA for the following reason: 

Determine and document the justification for the foreclosure. If the justification for the 
foreclosure is the borro~ver’s delinquency, determine and document the date of the borrower’s 
delinquency to ensure that the foreclosure proceeding is first commenced on a date the loan is 
more than 120 days delinquent. 

If the borrower’s delinquency is the justification for the foreclosure, you may not file the Notice 
of Hearing until the loan is more than 120 days delinquent. 

I have confirmed and documented that the first day of delinquency was: 

[] I have confirmed and documented that the basis for the foreclosure is the borrower’s 
delinquency and that, as of the date this section of the Checklist is being completed, the loan 
will become more than 120 days delinquent on                             unless the 

7 The three "checkpoints" in the foreclosure process in North Carolina are: (i) the initial filing of the Notice of 

Hearing pursuant to G.S. 45-21.16, (ii) holding the foreclosure hearing before the Clerk of Court and obtaiNng an 
order frown the Clerk authorizing the foreclosure sale, and (iii) conducting the foreclosure sale. 
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delinquency is cured on or before that date. /Note: I understand thatI mustpromptlv noti/j, 

the foreclosing attorney ~f the borrower’s’ delinquenc;V is cured on or before that date.] 

I have confirmed and documented that the basis for the foreclosure is the borrower’s 
delinquency and that, as of the date this section of the Checklist is being completed, the loan 

is more than 120 days delinquent. 

[] N/A for the following reason: 

Determine and document whether the servicer and the borrower have entered into a loss 
mitigation agreement (for example, a short-term forbearance agreement or a loan modification 
agreement) at this point in the foreclosure process (i.e., immediately before filing the Notice of 
Hearing) and, if so, whether the borrower is performing in accordance with the terms of the 
agreement. 

If the servicer and the borrower have entered into a loss mitigation agreement and the borrower is 
performing pursuant to the terms of the agreement, then you may not file the Notice of Hearing so 
long as the borrower is performing pursuant the terms of the agreement. 

[] I have confirmed and documented that, as of the date this section of the Checklist is being 
completed: 

The servicer and borrower 
mitigation agreement. 

[] have [] have not entered into a loss 

The borrower [] is 
of the loss mitigation agreement. 

[] is not currently performing pursuant the terms 

[] NiA for the following reason: 

Determine and document whether the servicer has received a loss mitigation application (whether 
oral or written, and whether complete or incomplete) at this point in the foreclosure process (i.e., 
immediately before the Notice of Hearing is filed), and, if so, whether the servicer responded 
appropriately. 

If the setMcer receives a loss mitigation application (whether oral or written, and whether 
complete or incomplete) from the borrower 45 days or more before the foreclosure sale.~¯ the 
servicer is required to do the following: 

Promptly upon receipt of the loss mitigation application, review the loss mitigation 
application to determine if the loss mitigation application is complete. 

s The servicer is not required to comply with the procedures [’or thc handling of a loss mitigation application as 

outlincd in this item #4 if the servicer first receives the loss mitigation application (whether oral or written) 44 days 

or less before the foreclosure sale. However, if no foreclosure sale has been scheduled as of thc date that a complete 

loss mitigation application is received, the application is considered to have been received more than 90 days before 

any foreclosure sale. 
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Within 5 days (excluding legal public holidays, Saturdays, and Sundays) after receiving 
the loss mitigation application, notify’ the borrower in writing of the following: 

That the servicer acknowledges receipt of the loss mitigation application. 

That the borrower should consider contacting the servicers of any other mortgage 
loans secured by the stone property to discuss available loss mitigation options. 

That the servicer has determined that the loss mitigation application is either 
complete or incomplete. 

If the loss mitigation application is incomplete, the notice must also: 

State the additional documents and information the borrower must submit to 
make the loss mitigation application complete. 

State the date by which the borrower should (not must) submit the documents and 
information necessa~ to make the loss mitigation application complete. 

I have confirmed and documented that the servicer has appropriately responded to any loss 
mitigation application received on or before the date this section of the Checklist is being 
completed. 

[] NiA for the following reason: 

If the servicer has received a loss mitigation application, determine and document whether at the 
time this section of the Checklist is being completed the servicer considers the application to be 
"complete" or "incomplete." 

[] I have confirmed and documented that, as of the date this section of the Checklist is being 
completed, the servicer considers the loss mitigation application it received to be 
[] complete            [] incomplete. 

[] NiA for the following reason: 

If when this section of the Checklist is being completed the servicer considers the loss mitigation 
application received by the servicer to be a complete loss mitigation application and the complete 
loss mitigation application was received by the servicer before the Notice of Hearing has been 
filed (even if the loan is more than 120 days delinquent), you may not file the Notice of Hearing 
unless and until you confirm that: 

Within the prescribed 30-day period after the servicer received the complete loss 
mitigation application, the servicer sent the borrower the written notice required by 12 
C.F.R. 1024.41(c)(1)(ii) denying the borrower’s application for loss mitigation, and 

The appeal process is not available to the borrower; 

The time for appeal of the denial has expired; or 
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The borrower appealed the loss mitigation denial and the appeal was denied by 
the servicer; 

The borrower rejected all loss mitigation options offered by the servicerg; or 

The borrower failed to perform under an agreement for a loss mitigation option (such 
as the failure to comply with the terms of a trial modification). 

I have confirmed and documented that, as of the date this section of the Checklist is being 
completed, at least one of the foregoing conditions has been satisfied. 

[] NiA for the following reason: 

9 Subject to two exceptions, the servicer may deem a borrower that has not accepted an offer of a loss mitigation 

option within lhe deadline staled in the offer to have rejected the offer of a loss mitigation option. The two 
exceptions are: 

If the borrower appeals the delfial of any trial or permanent loan modification option, the borrower’s deadline 
for accepting a loss mitigation option offered by the servicer is autonmtically extended until 14 dws (or 
longer period, if the servicer so desires) after the servicer notifies the borrower of the servicer’s determination 
of whether the servicer will offer the borrower a loss miligation option based upon the appeal. 

If a borrower who does not: satisfy the servicer’s requirements for accepting a trial loan modification plan 
nonetheless submits the payments that would be owed pursuant to any such plan within the deadline 
established for accepting the trial loan modificalion plan, the borrower nmst be provided a reasonable period 
of time to fulfill any remaining requirements of the servicer :for acceptance of the trial loan modification plan 
beyond the established deadline. 
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B. BEFORE HOLDING THE FORECLOSURE HEARING BEFORE THE CLERK 

This Section B should be completed immediately before the foreclosure hearing is held before the 
Clerk of Court. 

Date that Section B of this Checklist is being completed: 

Name of person who completed this Section B: 

Signature of person who completed this Section B: 

Immediately before the foreclosure hearing is held before the Clerk of Court, you should: 

Determine and document whether the servicer and the borrower have entered into a loss 
mitigation agreement (for example, a short-term forbearance agreement or a loan modification 
agreement) at this point in the foreclosure process (i.e., inm~ediately before the foreclosure 
hearing is held before the Clerk of Court) and, if so, whether the borrower is performing in 
accordance with the terms of the agreement. 

If the servicer and the borrower have entered into a loss mitigation agreement and the borrower is 
performing pursuant to the terms of the agreement, then you must postpone the hearin~ before the 
Clerk of Court and ma-~ not obtain an order from the Clerk authorizing the foreclosure sale so 
long as the borrower is performing pursuant the terms of the agreement. 

[] I have confirmed and documented that, as of the date this section of the Checklist is being 
completed: 

The servicer and borrower 
mitigation agreement. 

[] have [] have not entered into a loss 

The borrower [] is 
of the loss mitigation agreement. 

[] is not currently performing pursuant the terms 

[] NiA for the following reason: 

Determine and document whether the servicer has received a loss mitigation application (whether 
oral or written, and whether complete or incomplete) at this point in the foreclosure process (i.e., 
immediately before the foreclosure hearing is held before the Clerk of Court) and, if so, whether 
the servicer responded appropriately. 

If the servicer receives a loss mitigation application (whether oral or written, and whether 
complete or incomplete) from the borrower 45 days or more before the foreclosure sale,~° the 
servicer is required to do the following: 

10 The servicer is not required to comply with the procedures :for the handling of a loss mitigation application as 

outlined in this item #2 if lhe servicer first receives the loss mitigation application (whether oral or written) 44 days 
or less before the foreclosure sale. However, if no foreclosure sale has been scheduled as of the dale lhat a complete 
loss mitigation application is received, the application is considered to have been received more than 90 days before 
any foreclosure sale. 
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Promptly upon receipt of the loss mitigation application, review the loss mitigation 

application to determine if the loss mitigation application is complete. 

Within 5 days (excluding legal public holidays, Saturdays, and Sundays) after receiving 

the loss mitigation application, notify the borrower in wtiting of the following: 

That the servicer acknowledges receipt of the loss mitigation application. 

That the borrower should consider contacting the servicers of any other mortgage 
loans secured by the same property to discuss available loss mitigation options. 

~ That the servicer has determined that the loss mitigation application is either 
complete or incomplete. 

If the loss mitigation application is incomplete, the notice must also: 

" State the additional documents and information the borrower must submit to 
make the loss mitigation application complete. 

State the date by which the borrower should (not must) submit the documents and 
information necessa~ to make the loss mitigation application complete. 

I have confirmed and documented that the servicer has appropriately responded to any loss 

mitigation application received on or before the date this section of the Checklist is being 

completed. 

N/A for the following reason: 

If the servicer has received a loss mitigation application, determine and document whether at the 
time this section of the Checklist is being completed the servicer considers the application to be 
"complete" or "incomplete." 

[] I have confirmed and documented that, as of the date this section of the Checklist is being 
completed, the servicer considers the loss mitigation application it received to be 
[] complete            [] incomplete. 

[] NiA for the following reason: 

If when this section of the Checklist is being completed the servicer considers the loss mitigation 
application received by the Selwicer to be a complete loss mitigation application and the complete 
loss mitigation application was received by the servicer more than 37 days before the foreclosure 
sale date~1, Vou mav not proceed with the foreclosure heating before the Clerk of Court or obtain 

11 If the borrower submits a completed loss mitigation application 37 days or less before the scheduled foreclosure 

date, the servicer does NOT have to follow the loss mitigation requirements in § 1024.41 with respect to that 

application; however, the servicer does have to comply with requirements (if any) imposed by the owner of the loan 

for the processing of any complete loss mitigation application that is received by the servicer 37 days or less before 

the scheduled foreclosure date. 
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an order from the Clerk authorizing the foreclosure sale, unless and until you confirm with the 
servicer12 and document that: 

Within the prescribed 30-day period after the servicer received the complete loss 
mitigation application, the servicer sent the borrower the written notice required by 12 
C.F.R. 1024.41(c)(1)(ii) denying the borrower’s application for loss mitigation, and 

The appeal process is not available to the borrower; 

> The time for appeal of the denial has expired; or 

)~ The borrower appealed the loss mitigation denial and the appeal was denied by 

the servicer; 

The borrower rejected all loss mitigation options offered by the servicerS3; or 

The borrower failed to perform under an agreement for a loss mitigation option (such 
as the failure to comply with the terms of a trial modification). 

I have confirmed and documented that, as of the date this section of the Checklist is being 
completed, at least one of the foregoing conditions has been satisfied. 

[] N/A for the following reason: 

12 From a regulatory standpoint, the servicer is responsible :for promptly instructing foreclosure counsel retained by 

the servicer not to proceed with filing :for foreclosure judgment or order of sale, or to conduct a foreclosure sale, in 
violation of § 1024.41 (g) when the servicer has received a complete loss mitigation application, which may include 
instructing counsel to move for a continuance with respect: to the deadline for :filing a dispositive motion. 

13 Subject to two exceptions, the servicer may deem a borrower that has not accepted an offer of a loss mitigation 

option within the deadline stated in the offer to have rejected the offer of a loss mitigation option. The two 
exceptions are: 

If the borrower appeals the decrial of any trial or permanent loan modification option, the borrower’s deadline 
for accepting a loss mitigation option offered by the servicer is automatically extended until 14 days (or 
longer period, if the servicer so desires) after the servicer notifies the borrower of the servicer’s determination 
of whether the servicer will offer the borrower a loss mitigation option based upon the appeal. 

If a borrower who does not: satisfy the servicer’s requirements for accepting a trial loan modification plan 
noncthcless submits the payments that would be owed pursuant to aw such plan within the deadline 
establishcd for accepting the trial loan modification plan, the borrower must be provided a reasonable period 
of time to fulfill any remaining requirements of the servicer for acceptance of "the trial loan modification plan 
beyond the established deadline. 
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Co BEFORE HOLDING THE FORECLOSURE SALE 

This Section C should be completed immediately before the foreclosure sale is held. 

Date that Section C of this Checklist is being completed: 

Name of person who completed this Section C: 

Signature of person who completed this Section C: 

Immediately before the foreclosure sale is held, you should: 

1. Determine and document whether the servicer and the borrower have entered imo a loss 
mitigation agreement (for example, a short-term forbearance agreement or a loan modification 
agreement) at this point in the foreclosure process (i.e., immediately before the foreclosure sale) 
and, if so, whether the borrower is performing in accordance with the terms of the agreement. 

If the selwicer and the borrower have entered into a loss mitigation agreement and the borrower is 
performing pursuant to the terms of the agreemenL then you may not conduct the foreclosure sale 
so long as the borrower is performing pursuant the terms of the agreement. 

[] I have confirmed and documented that, as of the date this section of the Checklist is being 
completed: 

The servicer and borrower 
mitigation agreement. 

The borrower [] is 
of the loss mitigation agreement. 

[] NiA for the following reason: 

[] have [] have not entered into a loss 

[] is not currently performing pursuant the terms 

Determine and document whether the servicer has received a loss mitigation application (whether 
oral or written, and whether complete or incomplete) at this point in the foreclosure process (i.e., 
immediately before the foreclosure sale) and, if so, whether the servicer responded appropriately. 

If the servicer receives a loss mitigation application (whether oral or written, and whether 
complete or incomplete) from the borrower 45 days or more before the foreclosure sale, 14 the 
servicer is required to do the following: 

Promptly upon receipt of the loss mitigation application, review the loss mitigation 
application to determine if the loss mitigation application is complete. 

1-4 The servicer is not: required to comply with the procedures :for the handling of a loss mitigation application as 

outlined in this item #2 if the servicer first receives the loss mitigation application (whether oral or written) 44 dws 
or less before the foreclosure sale. However, if no foreclosure sale has been scheduled as of the date that a complete 
loss mitigation application is received, the application is considered to have been received more than 90 dws before 
any foreclosure sale. 
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Within 5 days (excluding legal public holidays, Saturdays, and Sundays) after receiving 
the loss mitigation application, notify the borrower in writing of the following: 

That the set~Ticer acknmvledges receipt of the loss mitigation application. 

That the borrower should consider contacting the se~vicers of any other mortgage 
loans secured by the stone property to discuss available loss mitigation onions. 

That the servicer has determined that the loss mitigation application is either 
complete or incomplete. 

If the loss mitigation application is incomplete, the notice must also: 

State the additional documents and information the borrower must submit to 
make the loss mitigation application complete. 

State the date by which the borrower should (not must) submit the documents and 
information necessa~ to make the loss mitigation application complete. 

I have confirmed and documented that the servicer has appropriately responded to any loss 
mitigation application received on or before the date this section of the Checklist is being 
completed. 

[] NiA for the following reason: 

If the servicer has received a loss mitigation application, determine and document whether at the 
time this section of the Checklist is being completed the servicer considers the application to be 
"complete" or "incomplete." 

[] I have confirmed and documented that, as of the date this section of the Checklist is being 
completed, the servicer considers the loss mitigation application it received to be 
[] complete            [] incomplete. 

[] NiA for the following reason: 

If when this section of the Checklist is being completed the servicer considers the loss mitigation 
application received by the Sela4cer to be a complete loss mitigation application and the complete 
loss mitigation application was received by the servicer more than 37 days before the foreclosure 
sale date~5. you may not conduct the foreclosure sale unless and until you confirm ~vith the 
servicer16 and document that: 

15 If the borrower submits a completed loss mitigation application 37 days or less before the scheduled foreclosure 

date, the servicer does NOT have to follow the loss mitigation requirements in § 1024.41 with respect to that 
application; however, the servicer does have to comply with requirements (if any) imposed by the owner of the loan 
[br the processing of any completed loss mitigation application "that is received by the servicer 37 days or less before 
the scheduled foreclosure date. 

16 From a regulatm~ standpoint, the servicer is responsible for promptly instructing foreclosure counsel retained by 

the servicer not to proceed with filing for foreclosure judgment or order of sale, or to conduct a foreclosure sale, in 
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Within the prescribed 30-day period after the selwicer received the complete loss 

mitigation application, the servicer sent the borrower the written notice required by 12 

C.FR. 1024.4 l(c)(l)(ii) denying the borrower’s application for loss mitigation, and 

The appeal process is not available to the borrower; 

The time for appeal of the denial has expired; or 

The borrower appealed the loss mitigation denial and the appeal was denied by 

the servicer; 

¯ The borrower rejected all loss mitigation options offered by the 
¯ 17 

servicer ; or 

The borrower has failed to perform under an agreemem for a loss mitigation option 

(such as the failure to comply with the terms of a trial modification). 

I have confirmed and documented that, as of the date this section of the Checklist is being 

completed, at least one of the foregoing conditions has been satisfied. 

NiA for the following reason: 

551232-00001 
ND: 4819-4996-0472, wl 

violation of § 1024.41 (g) when the servicer has received a complete loss mitigation applicatim~, which may include 
instructing counsel to move for a continuance with respect to the deadline for filing a dispositive motion. 

17 Subject to two exceptions, the servicer may deem a borrower that has not accepted an offer of a loss mitigation 

option within the deadline stated in the offer to have rejected the offer of a loss mitigation option. The two 
exceptions are: 

If the borrower appeals the decrial of any trial or permanent loan modification option, the borrower’s deadline 
for accepting a loss mitigation option offered by the servicer is auton~atically extended until 14 days (or 
longer period, if the servicer so desires) after the servicer notifies the borrower of the servicer’s determination 
of whether the servicer will offer the borrower a loss mitigation option based upon the appeal. 

If a borrower who does not satisfy the servicer’s requirements for accepting a trial loan modification plan 
nonetheless submits the payments that would be owed pursuant to aw such plan within the deadline 
established for accepting the trial loan modification plan, the borrower must be provided a reasonable period 
of time to fulfill any remaining requirements of the servicer :for acceptance of the trial loan modification plan 
beyond the established deadline. 
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WHAT IS A "MORTGAGE LOAN" FOR PURPOSES OF THE RESPA MORTGAGE 
SERVICING RULES 

Regulation X (12 CF.R Part 11024) is the CFPB regulation that implements the provisions of the 

federal Real Estate Settlement Procedures Act ("RESPA"). Subpart C (the "RESPA Servicing 
Regulations") of Regulation X contains the new RESPA rules that govern the servicing of 
mortgage loans. 

This paper describes the universe of loans that are considered "mortgage loans" for purposes of 
the RESPA Servicing Regulations. 

As a practical matter, a "mortgage loan" for purposes of the RESPA Servicing Regulations 

is almost any mortgage loan (other than temporary financing, such as a construction loan) 
that has the following characteristics: 

Closed-end; 

Consumer-pnrpose; and 

Secured by a first or subordinate lien on residential property] 

There are two important qualifications to this general rule: 

Section 1024.33(a), the rule that requires the delivery of a servicing disclosure 
statement to a loan applicant within three business days after a consumer applies 
for a mortgage loan, applies only if the loan will be secured by a first lien. 

Sections 1024.38 (General Servicing Policies, Procedures, and Requirements), 
1024.39 (Early Intervention Requirements for Certain Borrowers), 10.24.40 
(Continuity of Contact), and 1024.41 (Loss Mitigation Procedures) apply only if the 

mortgage loan is secured by residential property that is a borrower’s principal 
residence. 

However, getting to that practical result is rather convoluted. 

For purposes of the RESPA Servicing Regulations, a "mortgage loan" is defined in § 1024.31 as 
"any federally related mortgage loan, as that term is defined in § 1024.2 subject to the 
exemptions in 1024.5(b), but does not include open-end lines of credit (home equity plans)." 

Stated in more direct (but certainly not simpler) terms, a "mortgage loan" for purposes of the 
RESPA Servicing Regulations is a loan: 

1 Note that the residential property does NOT have to be the consmner’s principal residence. 



(1) That is secured by a first or subordinate lien on residential real property, including a 
refinancing of any secured loan on residential real property, upon which there is either: 

(A) Located or, following settlement, will be constructed using proceeds of the loan, a 
structure or structures designed principally for occupancy of from one to four families 
(including individual units of condominiums and cooperatives and including any related 
interests, such as a share in the cooperative or right to occupancy of the unit); or 

(B) Located or, following settlement, will be placed using proceeds of the loan, a 
manufactured home; and 

(2) For which one of the following paragraphs applies.2 The loan: 

(A) Is made in whole or in part by any lender that is either regulated, or whose deposits 
or accounts are insured, by any agency of the Federal Government3; 

(B) Is made in whole or in part, or is insured, guaranteed, supplemented, or assisted in 
any way: 

(i) By the Secretary of the Department of Housing and Urban Development 
(HUD) or any other officer or agency of the Federal Government; or 

(ii) Under or in connection with a housing or urban development program 
administered by the Secretary of HUD or a housing or related program 
administered by any other officer or agency of the Federal Government; 

(C) Is intended to be sold by the originating lender to the Federal National Mortgage 
Association [Fannie Mae], the Government National Mortgage Association [Ginnie 
Mae], the Federal Home Loan Mortgage Corporation [Freddie Mac](or its successors), or 
a financial institution from which the loan is to be purchased by the Federal Home Loan 
Mortgage Corporation [Freddie Mac](or its successors); 

(D) Is made in whole or in part by a "creditor," as defined in section 103(g) of the 
Consumer Credit Protection Act (15 U.S.C. § 1602(g)), that makes or invests in 
residential real estate loans aggregating more than $1,000,000 per year. For purposes of 
this definition, the term "creditor" does not include any agency or instrumentality of any 
State, and the term "residential real estate loan" means any loan secured by residential 
real property, including single-family and multifamily residential property; 

(E) Is originated either by a dealer or, if the obligation is to be assigned to any maker of 
mortgage loans specified in paragraphs (2)(A) through (D) above, by a mortgage broker; 
or 

2 An installment sales contract, land contract, or contract for deed on otherwise quali~ing residential property is 

considered a "mortgage loan" if the contract is fl~nded in whole or in part by proceeds of a loan made by any maker 
of mortgage loans specified in paragraphs (2)(A) through (D) of lhis definition. 

3 As a practical matter, this includes all banks, savings banks, savings and loan associations, and credit unions. 
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(F) Is the subject of a home equity conversion mortgage, also frequently called a "reverse 
mortgage," issued by any maker of mortgage loans specified in paragraphs (2)(A) 
through (D) of this definition. 

However, for purposes of the RESPA Servicing Regulations, the term "mortgage loan" does 
NOT include any of the following: 

(1) HELOC. An open-end line of credit (i.e., a home equity line of credit). 

(2) Large acreage loan. A loan on property of 25 acres or more. 

(3) Business-purpose loan. An extension of credit primarily for a business, commercial, or 
agricultural purpose, as defined in Regulation Z (12 C.F.R. Part 1026). Lenders can rely on 
Regulation Z to determine whether a loan is a business purpose loan. 

(4) Temporary, _/inancing. Temporary financing, such as a construction loan. However, the 
exemption for temporary financing does not apply to a loan made to finance construction of 1 - to 
4-family residential property if the loan is used as, or may be converted to, permanent financing 
by the same lender or is used to finance transfer of title to the first user. 

If a lender issues a commitment for permanent financing, with or without conditions, the loan is 
not exempt from RESPA. 

Any construction loan for new or rehabilitated 1- to 4-family residential property, other than a 
loan to a bona.fide builder (a person who regularly constructs 1- to 4-family residential structures 
for sale or lease), is subject to RESPA if its term is for two years or more. 

A "bridge loan" or "swing loan" in which a lender takes a security interest in otherwise covered 
1- to 4-family residential property is not a mortgage loan for purposes of the RESPA Servicing 
Regulations. 

(5) Loan secured by vacant land Any loan secured by vacant or unimproved property, unless 
within two years from the date of the settlement of the loan, a residential structure or a 
manufactured home will be constructed or placed on the real property using the loan proceeds. 

If a loan for a residential structure or manufactured home to be placed on vacant or unimproved 
property will be secured by a lien on that property, the transaction is considered a mortgage loan 
for purposes of the RESPA Servicing Regulations. 

(6) Assumption without lender approval. Any assumption in which the lender does not have the 
right expressly to approve a subsequent person as the borrower on an existing mortgage loan. 
Any assumption in which the lender’s permission is both required and obtained is considered a 
mortgage loan for purposes of this chart, whether or not the lender charges a fee for the 
assumption. 
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(7) Loan conversions. Any conversion of a federally-related mortgage loan to different terms 
that are consistent ~vith provisions of the original mortgage instrument, as long as a new note is 
not required, even if the lender charges an additional fee for the conversion. 

ND: 4851-7039-3624, v. 1 
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PROCEDURAL TIMELINEND: 4836-9763-8679, v. 1 FOR HANDLING LOSS MITIGATION APPLICATIONS 

RESPA REG X § 1024.41 

BASIC RULES 

1. A servicer may not make the first notice or filing required by applicable law for any judicial or non-judicial :foreclosure process unless (i) a borrower’s 
mortgage loan obligation is more than 120 days delinquent, (ii) the :foreclosure is based on a borrower’s violation of a due-on-sale clause, or (iii) the servicer 
is joining "the foreclosure action of a subordinate lienholder. § 1024.41(1)(1) 

While a borrower is performing pursuant to the terms of a payment forbearance program, a servicer may not (i) make the first notice or filing required by 
applicable law for any judicial or non-judicial foreclosure process, (ii) move for foreclosure judgment or order of sale, or (iii) conduct a foreclosure sale. 
§ 1024.41(c)(2)(iii) 

A servicer is encouraged to provide borrowers with information about loss mitigation programs. If, in giving information to the borrower, the borrower 
expresses an interest in applying for a loss mitigation option and provides information the servicer would evalnate in connection with a loss mitigation 
application, the borrower’s inquiry or prequalification request (whether written or oral) becomes a loss mitigation application. What constitutes a loss 
mitigation application is considered expansively and includes aw "prequalification" for a loss mitigation option. For example, if a borrower requests that a 
servicer determine if the borrower is "prequalified" for a loss mitigation program by evaluating the borrower against preliminary criteria to determine 
eligibility for a loss mitigation option, the request constitutes a loss mitigation application. Comment 41(b)(1)-2 

A loss mitigation application is considered "complete" when the servicer has received all the inlbrmation that the servicer rcq~fires from the borrower to 
cvalnate the application for the loss mitigation options available to that borrower. Servicers arc required to act with "reasonable diligence" in obtaining 
documents and collecting inlbnnation to complete a loss mitigation application. § 1024.41(b)(1); Comment 41(b)(1)-4 

If no :foreclosure sale has been scheduled as of the date that a complete loss mitigation application is received, the application is considered to have been 
received more than 90 days before aw foreclosure sale. Comment 41(b)(3)-1 

Subject to two exceptions, a servicer may deem a borrower that has not accepted an offer of a loss mitigation option within the stated deadline to have 
rejected the offer of a loss mitigation option. § 1024.41 (e)(2)(i). The two exceptions are: 

If a borrower appeals the denial of a~ trial or permanent loan modification option, the borrower’s deadline for accepting a loss mitigation option 
offered by the servicer is automatically extended until 14 days (or longer period, if the servicer so desires) after the servicer notifies the borrower of 
the servicer’s determination of whether the servicer will offer the borrower a loss mitigation option based upon the appeal. § 1024.41 (e)(2)(iii) 

If a borrower who does not satisfy the servicer’s requirements for accepting a trial loan modification plan nonetheless submits the payments that 

wotfld be owed pursuant to a~ such plan within the deadline established for accepting the trial loan modification plan, the borrower must be 

provided a reasonable period of time to fulfill aw remaining requirements of the servicer for acceptance of the trial loan modification plan beyond 

the established deadline. § 1024.4 l(e)(2)(ii) 



INITIAL HANDLING OF A LOSS MITIGATION APPLICATION 

If a se~wicer receives a loss mitigation 
application (whether oral or written) 

Then the servicer must 

45 days or more before a foreclosure sale 

Note: A servicer is not required to comply 
with these procedures if the servicer first 
receives a loss mitigation application 
(whether oral or written) 44 days or less 
before a foreclosure sale 

Promptly upon receipt of’the loss mitigation application, review the loss mitigation applicatiou to determine 

ff the loss mitigation application is complete. 

Within 5 days (excluding legal public holidays, Saturdays, and Sundays) after receiving the loss mitigation 

application, notify the borrower in writing of the following: 

A. That the servicer acknowledges receipt of the loss mitigation application. 

B. That the servicer has determined that the loss mitigation application is either complete or incomplete. 

If the loss mitigation application is incomplete, the notice must also: 

(i) State the additional docmnents and information the borrower must submit to make the loss 

mitigation application complete. 

(ii) State the date1 by which the borrower should submit the documents and information necessau7 to 

make the loss mitigation application complete. 

C. That the borrower should consider contacting the servicers of any other mortgage loans secured by the 

same property to discuss available loss mitigation options. 

1 
The notice informing a borrower that a loss mitigation application is incomplete must include a "reasonable" date by which the borrower should (not must) 

subnfit the docurnents and fiiformation necessa~ to make the loss mitigation application complete. In determining a reasonable date, a servicer should select: the 

deadline "that preserves the maxhnurn borrower fights m~der § 1024.41 based ou the milestones listed below, except when doing so would be impracticable to 

permit the borrower sufficient time to obtain and submit the type of documeutation needed. Geuerally, it would be impracticable for a borrower to obtain and 

subnfit documents in less than seven days. In setting a date, fl~e following milestones should be considered, and if the date of a foreclosure sale is uot knowu, a 

servicer may use a reasonable estimate of the dale for which a :foreclosure sale may be scheduled: 

i. The date by wtfich any docurnent or information submitted by a borrower will be considered stale or fiwalid pursuant to any rcqulremeuts applicable to 

any loss mitigation option available to the borrower; 

ii. The date that is the 120th day of the borrower’s delinqueucy; 

iii. The date that is 90 days before a foreclosure sale; 

iv. The date that is 38 days before a foreclosure sale. 
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PROCESSING A COMPLETE LOSS MITIGATION APPLICATION 

Then 

For all loss mitigation applications (whether complete or incomplete) received in this timcframe, thc 

servicer nmst comply with the requirements for acknowledging the receipt: of the loss mitigation 

application and providing notice of additional information and documents necessary, to make an 

incomplete loss mfligation application complete. 

Borrower submits a comlflete loss mitigation 
application 

When (i) the borrower is less than 120 days 
delinquent, or (ii) the borrower is more than 120 
days delinquent, but the servicer has not made the 
first notice or filing required lbr a :foreclosure 
process 

2. Within 30 days of receiving the borrower’s complete loss mitigation application, the servicer must 

Evaluate the borrower for all loss mitigation options available to the borrower; and 

Provide the borrower with a written notice stating: 

(i) The servicer’s determination of which loss mitigation options, if any, it will offer to the 
borrower on behalf of the owner or assignee of the mortgage; and 

(ii) That the borrower has 14 days (or longer period, if the servicer so desires) to accept or 
reject the offer of a loss mitigation program. 

If the borrower’s complete loss mitigation application is de~fied [’or any trial or permanent loan 
modification option available to the borrower, the written notice must also statc: 

(iii) The specific reason or reasons for the servicer’s determination for each such trial or 
permanent loan modification option and, if applicable, that thc borrower was not evaluated 
on other criteria; 

(iv) 

(v) 

Note: The notice may also include other notices reqnircd by applicable law, including, for 
example, an adverse action notice required by Reg B and/or a notice required by the Fair 
Credit Reporting Act. 

That the borrower has the right to appeal the decrial of any loan modification option; 

That the borrower has 14 days (or longer period, if the servicer so desires) to file an appeal 
regarding the denial of any loan modification option; and 

(vi) Any requirements for making an appeal. 
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3. If the borrower files an appeal in a timely manner regarding the denial of aw loan modification 
option, then: 

The appeal must be reviewed by different personnel than those responsible for evaluating the 
borrower’s complete loss mitigation application. The appeal may be evaluated by supervisory 
personnel that are responsible for oversight of the personnel that conducted the initial 
evaluatio~ as long as the supervisory personnel were not directly involved in the initial 
evaluation of the borrower’s complete loss mitigation application. 

B. Within 30 days of a borrower making an appeal, the servicer must provide a notice to the 
borrower stating: 

(i) The servicer’s determination of whcthcr the servicer will offer the borrower a loss 
mitigation option based upon thc appeal; and 

(ii) That the borrower has 14 days (or longer period, if the servicer so desires) to accept or 
reject such an offer or a prior offer of a loss mitigation option. 

THE SERVICER MAY NOT MAKE THE FIRST NOTICE OR FILING REQUIRED FOR A 
FORECLOSURE PROCESS UNLESS: 

The servicer has sent the borrower the notice identified in 2.B. above that the borrower is not 
eligible for any loss mitigation option and the appeal process is not applicable, the borrower 
has not requested an appeal within the applicable time period for requesting an appeal, or the 
borrower’s appeal has been denied; 

2. The borrower rejects all loss mitigation options offered by the servicer; or 

3. The borrower fails to perform under an agreement on a loss mitigation option. 
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After a servicer has made the first notice or filing 
for a foreclosure process, but 90 days or more 
before the foreclosure sale 

For all loss mitigation applications (whether complete or incomplete) received in this timeframe, the 
servicer must comply with the requirements for acknowledging the receipt of the loss mitigation 
application and providing notice of additional infornration and documents necessal3, to make an 
incomplete loss mitigation application complete. 

2. Within 30 days of receiving the borrower’s complete loss mitigation applicatio~ the servicer must: 

A. Evaluate the borrower for all loss mitigation options available to the borrower; and 

B. Provide the borrower with a written notice stating: 

(i) The servicer’s determination of Milch loss mitigation options, if aw, it will offer to the 
borrower on behalf of the owner or assignee of the mortgage; and 

(ii) That the borrower has 14 days (or longer period, if the servicer so desires) to accept or 
reject the offer of a loss mitigation progrmn. 

If the borrower’s cmnplete loss mitigation application is denied for a~r trial or permanent loan 
modification option available to the borrower, the written notice must also state: 

(iii) The specific reason or reasons for the servicer’s determination for each such trial or 
permanent loan modification option and, if applicable, that the borrower was not evaluated 
on other criteria; 

Note: The notice may also include other notices required by applicable law, including, for 
example, an adverse action notice required by Reg B and/or a notice required by the Fair 
Credit Reporting Act. 

(iv) That the borrower has the right to appeal the denial of aw loan modification option; 

(v) That the borrower has 14 days (or longer period, if the servicer so desires) to file an appeal 
regarding the denial of any loan modification option; and 

(vi) Any requirements for making an appeal. 
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3. If the borrower files an appeal in a timely manner regarding the denial of aw loan modification 
option, then: 

The appeal must be reviewed by different personnel than those responsible for evaluating the 
borrower’s complete loss mitigation application. The appeal nray be evaluated by supervisory 
personnel that are responsible for oversight of the personnel that conducted the initial 
evaluatio~ as long as the supervisory personnel were not directly involved in the initial 
evaluation of the borrower’s complete loss mitigation application. 

B. Within 30 days of a borrower making an appeal, the servicer must provide a notice to the 
borrower stating: 

(i) The servicer’s determination of whcthcr the servicer will offer the borrower a loss 
mitigation option based upon thc appeal; and 

(ii) That the borrower has 14 days (or longer period, if the servicer so desires) to accept or 
reject such an offer or a prior offer of a loss mitigation option. 

THE SERVICER MAY NOT MOVE FOR FORECLOSURE JUDGMENT OR ORDER OF 
SALE, OR CONDUCT A FORECLOSURE SALE, UNLESS 

The servicer has sent the borrower a notice identified in 2.B. above that the borrower is not 
eligible for any loss mitigation option and the appeal process is not applicable, the borrower 
has not requested an appeal within the applicable time period for requesting an appeal, or the 
borrower’s appeal has been denied; 

2. The borrower rejects all loss mitigation options offered by the servicer; or 

3. The borrower fails to perform under an agreement on a loss mitigation option. 
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After a servicer has made the first notice or filing 
for a foreclosure process, and less than 90 days, but 
more than 37 days, before the foreclosure sale 

For all loss mitigation applications (whether complete or incomplete) received 45 days or more 
before the foreclosure sale, the servicer must comply with the requirements for acknowledging the 
receipt of the loss mitigation application and providing notice of additional information and 
documents necessal3T to make an incomplete loss mitigation application complete 

2. Within 30 days of receiving the borrower’s complete loss mitigation applicatiork the servicer must: 

A. Evaluate the borrower for all loss mitigation options available to the borrower; and 

B. Provide the borrower with a written notice stating: 

(i) The servicer’s determination of which loss mitigation options, if any, it will offer to the 
borrower on behalf of the owner or assignee of the mortgage; and 

(ii) That the borrower has 7 days (or longer period, if the servicer so desires) to accept or reject 
the offer of a loss mitigation program 

If the borrower’s complete loss mitigation application is denied for any trial or permanent loan 
modification option available to the borrower, the notice must also state the specific reason or 
reasons for the servicer’s determination for each such trial or permanent loan modification 
option and, if applicable, that the borrower was not evaluated on other criteria. 

Note: The notice may also include other notices required by applicable law, including, for 
example, an adverse action notice required by Reg B and/or a notice required by the Fair Credit 
Reporting Act. 

C. The servicer is not required to give the borrower the right to appeal the denial of a loan 
modification option. 

THE SERVICER MAY NOT MOVE FOR FORECLOSURE JUDGMENT OR ORDER OF 
SALE, OR CONDUCT A FORECLOSURE SALE, UNLESS 

The servicer has sent the borrower a notice identified in 2.B. above that the borrower is not 
eligible for any loss mitigation option and the appeal process is not applicable, the borrower 
has not requested an appeal within the applicable time period for requesting an appeal, or the 
borrower’s appeal has been denied; 

2. The borrower rejects all loss mitigation options offered by the servicer; or 

3. The borrower fails to perform under an agreement on a loss mitigation option. 
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37 days or less before the foreclosure sale 

Note: This role is not limited to complete loss 
mitigation applications - it applies to any loss 

mitigation application (whether complete or 

incomplete) received by the servicer 37 day or less 

before a foreclosure sale. 

None of the loss mitigation procedures apply. 

However, servicers are required pursuam to § 1024.38 to implement policies and procedures reasouably 

designed to achieve the objective of reviewing borrowers for loss mitigation options pursuant to 

requirements established by an owner or assignee of a mortgage loan. Nothing in § 1024.41 excuses a 

servicer from complying with additional requirements imposed by an owner or assignee of a mortgage 

loan. For example, the GSEs require servicers to engage in certain procedures to review loss mitigation 

applications submitted 37 days or less before a foreclosure sale, and servicers may be required by tile 

GSEs to comply with those requirements. 

The requirement to implement policies and procedures to achieve the objective of reviewing borrowers 
for loss mitigation options pursuant to requirements established by an owner or assignee of a mortgage 
loan includes timelines established by any such owner or assignee of a mortgage loan. 
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SCOPE OF RESPA (REG X) AND TRUTH-IN-LENDING (REG Z) 
MORTGAGE SERVICING REQUIREMENTS 

I. TRUTH-IN-LENDING (REG Z) 

Truth-in-Lending (Reg Z) Section Are Small Servicers 
Exempt? 

No § 1026.20(d) - The initial ARM rate 
adjustment disclosure requirement 

An "ARM" (or "adjustable-rate mortgage") 
is defined for purposes of § 1026.20(d) as a 
closed-end consumer credit transaction 
secured by a first or subordinate lien on the 
consumer’s principal dwelling in which the 
annual percentage rate may increase after 
consummation. 

§ 1026.20(c) - The requirement to send an 
ARM disclosure when a rate adjustment 
will result in a corresponding change in the 
payment 

An "ARM" (or "adjustable-rate mortgage") 
is defined for purposes of § 1026.20(c) as a 
closed-end consumer credit transaction 
secured by a first or subordinate lien on the 
consumer’s principal dwelling in which the 
annual percentage rate may increase after 
consummation 

Scope 

Applies to all ARMs. 

However, ARMs with terms of one year or less are exempt from the 

requirements of § 1026.20(d). 

Applies to all ARMs. 

However, the following are exempt from the requirements of § 
1026.20(c): 

1. ARMs with terms of one year or less. 

The first interest rate adjustment to an ARM if the first 
payment at the adjusted level is due within 210 days after 
consummation and the new interest rate disclosed at 
consummation pursuant to § 1026.20(d) was not an estimate. 

The creditor, assignee, or setaScer of an adjustable-rate 
mortgage when (i) the selwicer on the loan is subject to the 
Fair Debt Collections Practices Act (FIDCPA) (15 U.S.C. 
1692 et seq.) with regard to the loan, and (ii) the consumer 
has sent the selwicer a "cease communication" notification 
pursuant to FDCPA section 805(c) (15 U.S.C. 1692c(c)). 

No 



Truth-in-Lending (Reg Z) Section 

§ 1026.36(c)(1) - Payment processing 

§ 1026.36(c)(2) - Prohibition against 

pyramiding of late fees 

§ 1026.36(c)(3) - Payoff statements 

§ 1026.41 - Periodic statements 

A "mortgage loan" is defined for purposes 
of § 1026.41 as a closed-end consumer 
credit transaction secured by a first or 
subordinate lien on a dwelling. 

Scope 

Apply to all closed-end consumer credit transactions secured by a first 
or subordinate lien on the consumer’s principal dwelling 

Applies to all open-end and closed-end consumer credit transactions 
secured by a first or subordinate lien on any dwelling 

Applies to all mortgage loans. 

However, the following are exempt from the requirements of § 
1026.41 : 

1. Reverse mortgage transactions 

2. Transactions secured by a consumers’ interest in a timeshare 
plan 

3. The loan is a fixed rate loan and the borrower has been given 
a coupon book that satisfies the requirements of § 
1026.41(e)(3) 

4. The loan is serviced by a small servicer 

5. The consumer is a debtor in bankruptcy 

Are Small Servicers 
Exempt? 

No 

No 

Yes 
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II. RESPA (REG X) - For purposes of this Reg X chart, a "mortgage loan" is a closed-end, consumer-purpose mortgage loan (other 
than temporary financing, such as a construction loan) secured by a first or subordinate lien on any 1-4 family residential 
property. For purposes of this Reg X chart, the following are NOT considered mortgage loans: 

o HELOCs o Temporary financing, such as construction loans 
¯ Business-purpose loans ¯ Loans secured byvacant land 
~ Loans on property of 25 acres or more ¯ Certain loan assumptions and conversions 

RESPA (Reg X) Section 

§ 1024.17(k) Escrow accounts and force- 
placed insurance 

Applies to: 

Scope Are Small Servicers 
Exempt? 

Partly 

All mortgage loans 

Open-end, consumer-purpose HELOCs secured by a first or 
subordinate lien on any 1-4 family residential property 

Slnall servicers may 
purchase force-placed 
insurance and charge the 
cost of that insurance to 
the borrower if the cost of 
the insurance to the 
borrower is less than the 
amount that the small 
servicer would need to 
disburse froln the 
borrower’s escrow 
account. Small servicers 
arc not exempt from the 
other rcquircments 
regarding force-placed 
insurance in § 1024.37 

§ 1024.32 General disclosure requirements Applies to all mortgage loans. No 

§ 1024.33 Mortgage servicing transfers No The requircmem in § 1024.33(a) to provide a servicing disclosure 
statement to a loan applicant "up front" applies only to first lien 
mortgage loans. 

Otherwise, this section (including the requirement in § 1024.33(b) to 
provide a notice of transfer of selwicing) applies to all mortgage loans. 
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RESPA (Reg X) Section 

§ 1024.34 Timely escrow payments and 
treatment of escrow account balances 

§ 1024.35 Error resolution procedures 

§ 1024.36 Requests for information 

§ 1024.37 Force-placed insurance 

§ 1024.38 General servicing policies, 
procedures, and requirements 

§ 1024.39 Early intervention requirements 
for certain borrowers 

§ 1024.40 Continuity of contact 

§ 1024.41 Loss mitigation procedures 

Scope Are Small Servicers 
Exempt? 

No 

These four sections apply to all mortgage loans. 

This section applies to all mortgage loans. 

However, it does not apply to (i) small servicers, (ii) servicers of 
reverse mortgages, or (iii) certain "qualified lenders" under the Farm 
Act of 1971. 

These three sections apply only to mortgage loans secured by 
property that is the Borrower’s principal residence (whether the loan is 
secured by a first lien or subordinate lien). They do not apply if the 
loan is not secured by the Borrower’s principal residence. 

In addition, these three sections do not apply to (i) small servicers 
(except for § 1024.41(j)), (ii) servicers of reverse mortgages, or (iii) 
certain "qualified lenders" under the Farm Act of 1971 

No 

No 

No 

(But see the partial small 
servicer exemption in § 
1024.17(k) - iEscrow 
Accounts) 

Yes 

Yes 

Yes 

Yes 

(Except for § 1024.41(j)) 

ND: 4847-7720-8088, v. 1 
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SMALL SERVICER MORTGAGE FORECLOSURE CHECKLIST 

This Checklist is intended for use in connection with the foreclosure of a mortgage loan subject to § 
1024.41 of RESPA’s Regulation X by a mortgage loan servicer that qualifies as a "small servicer" with 
respect to the particular loan being fore!losed. 

As a practical matter, this Checklist applies only if the loan to be foreclosed is a closed-end, consumer- 
purpose mortgage loan (other than temporary financing, such as a construction loan) secured by a first or 
subordinate lien on the borrower’s principal residence,a 

There are two basic rules that apply to the foreclosure of a mortgage loan subject to the provisions of § 
1024.41 of Regulation X: 

1. A servicer may not file a Notice of Hearingz unless: 

~ The borrower’s mortgage loan obligation is more than 120 days delinquent~; 

. The foreclosure is based on a borrower’s violation of a due-on-sale clause4; or 

The servicer is joining the foreclosure action of a subordinate lienholder. 

Other events of default specified in the loan documents (for example, the failure to pay property 

taxes, property insurance, or late fees, or the commission of waste) are no longer sufficient 
grounds to warrant foreclosure. 

If at any time before or during the foreclosure process the servicer and the borrower enter into a 
loss mitigation agreement (for example, a short-term forbearance agreement or a loan 

modification agreement), then, so long as the borrower is performing under the loss mitigation 

agreement, the servicer may not do any of the following: 

~ Loans subject to § 1024.41 of Regulation X are more fully idemified in 12 C.F.R. §8 1024.2, 1024.5(b), 1024.30, 
and 1024.31. 

~ The language that appears in the Regulation X § 1024.41 says the servicer may not "nrake the first notice or filing 
required by applicable law for aw judicial or non-judicial foreclosure process." According to the CFPB’s Official 
Interpretation of this lang(mge, it is veff likely that, in North Carolina, the filing of a Notice of Hearing pursuant to 
G.S. 45-21.16 constitutes the "first notice or filing required by applicable law for any judicial or non-judicial 
foreclosure process." 

3 Delinquency begins on the day a payment sufficient to cover principal, interest, and, if applicable, escrow for a 

given billing cycle is due and unpaid, even if the borrower is afforded a period after the due date to pay before the 
servicer assesses a late fee. Thus, if a payment that is due on Febnmry 1 is not paid on or before that date, the first 
day of delinquency is Fcbmary 2. 

4 Remember that § 341 of thc Garn-St Germain Depository Institutions Act of 1982 (codified in 12 U.S.C. § 170 l j- 
3) prohibits the exercise of a due-on-sale clause for certain transfers. The regulations that implement § 341 are 
codified in 12 C.F.R. Parts 34, 191, and 591. 
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File the Notice of Hearing; 

Hold the foreclosure heating before the Clerk of Court and obtain an order authorizing 

the foreclosure saleS; or 

Conduct the foreclosure sale. 

Sections A, B, and C of this Checklist focus on each of three checkpoints6 in the foreclosure process and 

the circumstances under which the foreclosure process may or may not proceed through each checkpoint 
when the selaiicer qualifies as a "small servicer" with respect to the loan being foreclosed. 

After each section of this Checklist has been completed, a copy of the Checklist should be promptly 

sent to the foreclosing attorney. The information in the Checklist will assist the foreclosing 
attorney in determining whether the attorney may take the next step in the foreclosure process. 

A. BEFORE FILING THE NOTICE OF HEARING 

This Section A should be completed immediately before the Notice of Hearing is filed. 

Date that Section A of this Checklist is being completed: 

Name of person who completed this Section A: 

Signature of person who completed this Section A: 

Immediately before you commence a foreclosure proceeding by filing the Notice of Hearing pursuant 
to G.S. 45-21.16, you should: 

1. Determine whether the loan is a "mortgage loan" subject to the provisions of § 1024.41 of 

Regulation X - i. e, that it is a closed-end, consumer-purpose mortgage loan (other than temporary 
financing, such as a construction loan) secured by a first or subordinate lien on the borrower’s 

principal residence. 

[] I have confirmed and documented that the loan is a "mortgage loan" subject to the provisions 

of § 1024.41 of Regulation X - i.e, it is a closed-end, consumer-purpose mortgage loan (other 
than temporary financing, such as a construction loan) secured by a first or subordinate lien 
on the borrower’s principal residence. 

[] N/A for the following reason: 

2. Determine and document the justification for the foreclosure. If the justification for the 

foreclosure is the borrower’s delinquency, deten~fine and document the date of the borrower’s 

5 The language that appears in Regulation X § 1024.41 states that the sel~icer may not "move for foreclosure 

judgment or order of sale .... " It is very, likely that, in North Carolina, this language means holding the foreclosure 
hearing beibre the Clerk of Court and obtaining an order authorizing the foreclosure sale. 

6 The three "checkpoints" in the foreclosure process in North Carolina are: (i) the i~fitial filing of the Notice of 

Hearing pursuant to G.S. 45-21.16, (ii) holding the foreclosure hearing before the Clerk of Court and obtaining an 
order from the Clerk authorizing the foreclosure sale, and (iii) conducting the foreclosure sale. 
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delinquency to ensure that the foreclosure proceeding is first commenced on a date the loan is 
more than 120 days delinquent. 

If the borrower’s delinquency is the iustification for the foreclosure, you may not file the Notice 

of Hearing until the loan is more than 120 days delinquent. 

I have confirmed and documented that the first day of delinquency was: 

I have confirmed and documented that the basis for the foreclosure is the borrower’s 
delinquency and that, as of the date this section of the Checklist is being completed, the loan 
will become more than 120 days delinquent on                             unless the 

delinquency is cured on or before that date. Mote: I understand that I must promptly 

the_[breclosing attorney ~flthe borrower’s delinquency is cured on or beJbre that date.] 

[] I have confirmed and documented that the basis for the foreclosure is the borrower’s 
delinquency mad that, as of the date this section of the Checklist is being completed, the loan 
is more than 120 days delinquent. 

[] NiA for the following reason: 

Determine and document whether the servicer and the borrower have entered into a loss 
mitigation agreement (for example, a short-term forbearance agreement or a loan modification 
agreement) at this point in the foreclosure process (i.e., immediately before filing the Notice of 
Heating) and, if so, whether the borrower is performing in accordance with the terms of the 
agreement. 

If the servicer and the borrower have entered into a loss mitigation agreement and the borrower is 
performing pursuant to the terms of the agreement, then you may not file the Notice of Hearing so 
long as the borrower is performing pursuant the terms of the agreement. 

[] I have confirmed and documented that, as of the date this section of the Checklist is being 
completed: 

The servicer and borrower [] have [] have not entered into a loss mitigation 

agreement. 

The borrower [] is 
of the loss mitigation agreement. 

[] is not currently perforating pursuant the terms 

[] NiA for the following reason: 
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B. BEFORE HOLDING THE FORECLOSURE HEARING BEFORE THE CLERK 

This Section B should be completed immediately before the foreclosure hearing is held before the 

Clerk of Court. 

Date that Section B of this Checklist is being completed: 

Name of person ~vho completed this Section B: 

Signature of person who completed this Section B: 

Immediately before the foreclosure hearing is held before the Clerk of Court, you should: 

Determine and document whether the servicer and the borrower have entered into a loss 
mitigation agreement (for example, a short-term forbearance agreement or a loan modification 
agreement) at this point in the foreclosure process (i.e., immediately before the foreclosure 
hearing is held before the Clerk of Court) and, if so, whether the borrower is performing in 
accordance with the terms of the agreement. 

If the servicer and the borrower have entered into a loss mitigation agreement and the borrower is 
performing pursuant to the terms of the agreement, then you must postpone the hearing before the 
Clerk of Court and may not obtain an order from the Clerk authorizing the foreclosure sale so 
long as the borrower is performing pursuant the terms of the agreement. 

[] I have confirmed and documented that, as of the date this section of the Checklist is being 
completed: 

The selwicer and borrower [] have 
agreement. 

The borrower [] is 
of the loss mitigation agreement. 

[] have not entered into a loss mitigation 

[] is not currently perforating pursuant the terms 

[] NiA for the following reason: 

{ PAGE \* MERGEFORMAT } 



Co BEFORE HOLDING THE FORECLOSURE SALE 

This Section C should be completed immediately before the foreclosure sale is held. 

Date that Section C of this Checklist is being completed: 

Name of person who completed this Section C: 

Signature of person who completed this Section C: 

Immediately before the foreclosure sale is held, you should: 

Determine and document whether the servicer and the borrower have entered into a loss 
mitigation agreement (for example, a short-term forbearance agreement or a loan modification 

agreement) at this point in the foreclosure process (i.e., immediately before the foreclosure sale) 

and, if so, whether the borrower is performing in accordance with the terms of the agreement. 

If the selwicer and the borrower have entered into a loss mitigation agreement and the borrower is 

performing pursuant to the terms of the agreement, then you may not conduct the foreclosure sale 

so long as the borrower is performing pursuant the terms of the agreement. 

[] I have confirmed and documented that, as of the date this section of the Checklist is being 
completed: 

The servicer and borrower [] have 
agreement. 

The borrower [] is 
of the loss mitigation agreement. 

NiA for the following reason: 

[] have not entered into a loss mitigation 

[] is not currently performing pursuant the terms 

ND: 4842-1415-7848, v. 1 
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~kRD AND SMITH, PA. 

TIMELINE FOR HANDLING NOTICES OF ERROR AND INFORlVLa~TION REQUESTS 
(Regulation X § 1024.35 and § 1024.36) 

I. TIMELINE FOR HANDLING A NOTICE OF ERROR (Regulation X § 1024.35) 

Type of Response Type of Servicing Error Asserted Must be Provided by Servicer 

Acknowledgment of Receipt 

This is the written response fl~e 
servicer is required to provide the 
borrower pursuant to § 1024.35(d) 
acknowledging the servicer’s receipt 
of the borrower’s Notice of Error 

Any of the following servicing errors have 
occurred or are about to occur: 

Filing the Notice of Hearing pursuant to 
G.S. 45-21.16 to commence a 
foreclosure proceeding in violation of 
§1024.41(1) or (j) 

Having the foreclosure hearing held 
before the Clerk of Court and obtaining 
an order authorizing the foreclosure sale 
in violation of § 1024.41 (g) or (j) 

Conducting the foreclosure sale in 
violation of §1024.41 (g) or (j) 

AW other type of servicing error 

Within 5 days (excluding legal public holidays, Saturdays, and Sundays) 
after receiving the Notice of Error. 

NOTE: The servicer is not required to provide an Acknowledgment of 
Receipt pursuant to § 1024.35(d) if: 

1. Within 5 days (excluding legal public holidays, Saturdays, and 
Sundays) after receiving the notice of error, the servicer (i) corrects 
"the error or errors asserted by the borrower, and (ii) notifies the 
borrower of that correction in writing; 

OR 

2. The servicer receives the Notice of Error seven (7) or fewer days 
before the foreclosure sale. However, iflhe servicer receives the 
Notice of Error seven (7) or fewer dws before the foreclosure sale, 
the servicer must make a good faith attempt to respond to the 
borrower, orally or in writing, and either correct the error or state the 
reason the servicer has determined that no error has occurred. 

Within 5 days (excluding legal public holidays, Saturdays, and Sundays) 
after receiving the Notice of Error. 

NOTE: The servicer is not required to provide an Acknowledgment of 
Receipt pursuant to § 1024.35(d) if,within 5 dws (excluding legal 
public holidws, Saturdays, and Sundays) of receiving the notice of error, 
the servicer (i) corrects the error or errors asserted by the borrower, and 
(ii) notifies the borrower of that correction in writing. 



Type of Response Type of Servicing Error Asserted 

Response to Notice of Error 

This is the substantive written response 
to a borrower’s Notice of Error that the 
servicer is required to provide the 
borrower pursuant to § 
1024.35(e)(1)(i)(A) (notifying the 
borrower of the correction of the error 
asserted by the borrower), § 
1024.35(e)(1)(i)(B) (notifying the 
borrower that no error occurred), 
and/or § 1024.35(e)(1)(ii) (notifying 
the borrower of the correction of 
additioual or different servicing errors) 

The servicer has failed to provide an 
accurate payoffbalance amount upon a 
borrower’s request in violation of section 
12 CFR 1026.36(c)(3) 

AW of the following servicing errors have 
occurred or are about to occur: 

Filing the Notice of Hearing pursuant to 

G.S. 45-21.16 to commence a 
foreclosure proceeding in violation of 

§1024.41(f) or (j) 

Having the foreclosure hearing held 
before the Clerk of Court and obtaining 
an order authorizing the foreclosure sale 
in violation of § 1024.4 l(g) or (j) 

Conducting the foreclosure sale in 
violation of §1024.41(g) or (j) 

Any other type of servicing error 

Must be Provided by Servicer 

Not later than 7 days (excluding legal public holidays, Saturdays, and 
Sundays) after the servicer receives the Notice of Error. 

The earlier of: 

The date of the foreclosure sale; or 

30 days (excluding legal public holidays, Saturdays, and Sunday’s) 
after the servicer receives the notice of error.1 

NOTE: The servicer is not required to provide a formal Response to 
Notice of Error pursuant to § 1024.35(e) if the servicer receives the 
Notice of Error seven (7) or fewer dws before the foreclosure sale. 
However, if the servicer receives the Notice of Error seven (7) or fewer 
days before the foreclosure sale, the servicer must make a good faith 
attempt to respond to the borrower, orally or in writing, and either 
correct the error or state the reason the servicer has determined that no 
error has occurred. 

Not later than 30 days (excluding legal public holidays, Saturdays, and 
Sundays) after the servicer receives the Notice of Error. 

NOTE: The servicer may extend the time period for responding by an 
additioual 15 day’s (excluding legal public holiday’s, Saturdays, and 
Sundays) if, before the end of the 30-day period, the servicer notifies the 
borrower in writing of the extension and the reasons for the extension.2 

1 If the servicer calmot provide a proper response to the Notice of Error by the earlier of a foreclosure sale or 30 days after receipt of the Notice of Error, the 

servicer must, as a practical matter, cancel or postpone the foreclosure sale, in which case the servicer could meet the time limit by responding to the Notice of 
Error before the earlier of 30 days after receipt of the notice of error (excluding legal public holidays, Saturdays, and Stmdays) or the date of the rescheduled 
foreclosure sale. 

2 A servicer nmy treat a notice of error that alleges multiple errors as separate notices of error and may extend the time period for responding to each asserted 

error for which an extension is permissible. 
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Type of Response Must be Provided by Servicer 

"No Compliance Required" Notice 

This is the written notice "the servicer is 
required to provide the borrower 
pursuant to § 1024.35(g)(2) when the 
servicer determines that the servicer is 
not required to comply with the error 
resolution procedures set forlh in § 
1024.35 (d), (e) and (i) (including 
sending an Acknowledgment of 
Receipt or a Response to Notice of 
Error) 

Response to Borrower’s Request for 
Copies of Documentation 

This is the response the servicer is 
required to provide the borrower 
pursuant to § 1024.35(e)(4) that either 
(i) provides the borrower with copies 
of the documents the servicer relied on 
in making its determination that no 
error occurred, or (ii) that the 
documents were witl~held from the 
borrower because they constitute 
confidential, proprietary, or privileged 
information 

Type of Servicing Error Asserted 

Any type of servicing error 

All types of servicing errors 

Not later than 5 days (excluding legal public holidays, Saturdays, and 
Sundays) after detennining that the servicer is not required to comply 
with the error resolution procedures set forth in § 1024.35 (d), (e) and (i). 

Within 15 days (excluding legal public holidays, Saturdays, and 
Sundays) after receipt of the borrower’s request for copies of documents. 
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II. TIMELINE FOR HANDLING AN INFORMATION REQUEST (Regulation X § 1024.36) 

Type of Response 

Acknowledgment of Receipt 

This is the written response fl~e servicer is required to provide the borrower 

pursuant to § 1024.36(c) acknowledging fl~e servicer’s receipt of the 

borrower’s Information Request 

No Compliance Required Notice 

This is the written notice the servicer is required to provide the borrower 
pursuant to § 1024.36(f)(2) when the servicer determines that the servicer is 
not required to comply with the information request procedures set forth in § 
1024.36 (c) and (d) (including sending an Acknowledgment of Receipt or a 
Response to the hfformation Request) 

Response to an Information Request for the identity of, and address or 
other relevant contact information for, the owner or assignee of a 
mortgage loan 

This is the substantive written response to a borrower’s request for specific 
information concerning the owner or assignee of a mortgage loan that the 
servicer is required to provide the borrower pursuant to § 1024.36(d)(1)(i) 
(providing the requested infomkation) or § 1024.36(d)(1)(ii) (stating that the 
requested information is not available to the servicer) 

Must be provided by the servicer 

Within 5 days (excluding legal public holidays, Saturdays, and Sundays) after 
receiving the hfformation Request. 

NOTE: The servicer is not required to provide the Acknowledgment of 

Receipt pursuant to § 1024.36(c) if, within 5 days (excluding legal public 

holidays, Saturdays, and Sundays) after receiving the inlbrmation request, the 

servicer provides the borrower with (i) the information requested, and (ii) 

contact infornkation, including a telephone number, for fllrther assistance in 

writing. 

Not later than 5 days (excluding legal public holidays, Saturdays, and Sundays) 
after determining that the servicer is not required to comply with the 
information request procedures set forth in § 1024.36 (c) and (d). 

Not later than 10 days (excluding legal public holidays, Saturdays, and 
Sundays) after the servicer receives the Information Request. 
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Type of Response Must be provided by the servicer 

Response to all other Information Requests 

This is the substantive written response to a borrower’s request for any other 
information relating to the servicing o:f the borrower’s loan that the servicer is 
required to provide the borrower pursuant: to § 1024.36(d)(1)(i) (providing the 
requested informalion) or § 1024.36(d)(1)(ii) (stating that the requested 
information is not available to the servicer) 

Not later tlran 30 days (excluding legal public holidays, Saturdays, and 
Sundays) after "the servicer receives the Information Request. 

NOTE: The servicer may extend the time period for responding by an 
additional 15 days (excluding legal public holidays, Saturdays, and Sundays) 
if; before the end o:f the 30-day period, the servicer notifies the borrower in 
writing of the extension and the reasons for the extension. 

ND:4841-7883-4968, v. 1 
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February 20, 2014 

Consumer Financial Protection Bureau 
1700 G Street, NW 
Washington, D.C. 20552 

RE: ARM Disclosures in Construction/Permanent Loans 

Dear Sir or Madam: 

This finn represents several banks in North Carolina that offer what is cormnonly called a 
"construction!pema" loan - a single-closing loan for the construction and permanent financing of a 
single family dwelling. 

A construction!perm loan is typically structured as follows: 

The bon-ower is a consumer who wishes to finance the construction and permanent financing 
of a single family residential dwelling that will be occupied by the consumer as the 
consumer’s principal residence within six months after construction is completed. 

No The loan is typically documented using a Fannie Mae note and a Fannie Mae deed of trust. 
The note and the deed of trust are each supplemented by a construction rider. The loan is 
also subject to the terms of a construction loan agreement between the bank and the 
consumer. The bank is not a party to the construction contract between the consumer and the 
builder/general contractor. 

C. Although there is only one loan closing, the loan is conceptually divided into two phases- 
the construction phase and the permanent financing phase. 

D. During the construction phase: 

If the consumer does not already own the property, the bank may advance funds at 
closing to finance all or a part of the purchase price of the real property. 

The bank advances loan proceeds pursuant to the construction loan agreement from 
time to time to fund construction costs. 

On the first day of each calendar month, the borrower is required to make "interest 
only" payments on loan proceeds actually disbursed. The borrower is sent a bill 
toward the end of each month tbr interest that has accrued during the month. 

ASHEVILLE GREENVILLE NEW BERN RALEIGH 

www.wardandsmith.com 

WILMINGTON 
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The interest rate during the construction phase is usually a variable interest rate tied to 
The Wall Street Journal Prime Rate, an index outside the bank’s control. For 
example, the interest rate during the construction phase may be the Prime Rate plus a 
margin of 1%. 

Increases or decreases in the interest rate due to chmages in the Prime Rate may 
become effective either (i) daily, on the date the Prime Rate changes as published in 
The FI/all Street Journal, or (ii) monthly on the first day of each month, based on the 
Prime Rate as published in The Wall Street Journal on the last business day of the 
preceding calendar month. 

When the last disbursement of loan proceeds is made during the construction phase, 
the consumer may be required (at the bank’s option) to pay all interest which has 
accrued to that date during the cun’ent month as well as all interest which will 
thereafter accrue through the last day of the calendar month in which the final loan 
disbursement is made. If the bank does not exercise that option, the final "interest 
only" payment is payable on the first day of the foliowing month (i.e., the first day of 
the permanent financing phase). 

Regardless of whether the interest rate may change on a daily or monthly basis, loan 
proceeds may be advanced at closing and one or more times during each month 
thereafter. Accordingly, the amount of interest that will accrue each month is 
affected not only by the applicable interest rate (or rates), but also by the number of 
days in the month and the number and amount of loan advances made during the 
month. 

go 

Interest during the construction phase is typically calculated on an "actual/365" daily 
simple interest basis; that is, by applying the ratio of the interest rate over a year of 
365 days, multiplied by the outstanding principal balance, multiplied by the actual 
number of days the principal balance is outstanding. 

The construction phase typically ends on the last day of a calendar month. The permanent 
financing phase begins the next day (i.e., the first day of the following calendar month). For 
example, if the construction phase ends on May 31, the permanent financing phase begins on 
June 1. During the permanent financing phase: 

The borrower is no longer able to obtain credit advances. 

On the first day of the permanent financing phase, the loan converts fi’om a variable 

rate loan tied to The Wall Street Journal Prime Rate to either (i) a conventional fixed- 
rate loan, or (ii) a conventional ARM loan. 
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The bon’ower is thereafter required to make monthly amortizing payments of 
principal and interest in accordance with the terms of the note. The first amortizing 
payment of principal and interest would be due on the first day of the following 
calendar month (July 1 in our example). 

Thereafter, the loan performs as a conventional fixed-rate or ARM loan, as the case 
may be. 

Interest during the permanent financing phase is typically calculated on a "30/360" 
simple interest basis; that is, monthly interest is calculated by applying the ratio of the 
interest rate over a year of 360 days, multiplied by the outstanding principal balance, 
multiplied by a month of 30 days. 

The interest rate the borrower pays during the construction phase is typically independent of 
the interest rate that applies during the permanent financing phase. For example, the interest 
rate during the construction phase may be based on The !47all Street goz¢rnal Prime Rate plus 
a margin, while the interest rate during the permanent financing phase may be either (i) a 
fixed rate, or (ii) an adjustable rate based the weekly average yield of United States Treasury 
securities adjusted to a constant maturity of one, three, or five years, plus a margin. 

During the construction phase, the loan is typically administered "in-house" by the bank. 
Once the construction phase is completed and the permanent financing phase begins, some 
banks determine whether the loan is then saleable in the secondary mortgage market. If it is, 
they may then sell the loan, servicing released. 

The construction/perm loan program involves a single loan closing. If all goes according to plan, the 
loan converts automatically from the construction phase to the iperrnanent financing phase. If all does 
not go exactly according to plan (for example, because of construction delays), the loan can be easily 
modified without having to refinance the existing loan. This means that the bon’ower only has to qualify 
once for the loan and does not have to pay the costs associated with refinancing a separate construction 
loan with a new permanent loan. As an added benefit (at least in North Carolina), neither the borrower 
nor the lender mn the risk of a mechanic’s lien trumping the lien of the bank’s deed of trust. In North 
Carolina, if the deed of trust is properly prepared, all loan advances will relate back for lien priority 
purposes to the date the deed of trust was recorded. 

If two separate loans are involved (a construction loan and a pela-nanent financing loan), the bon’ower 
will need to qualify anew for the pemaanent financing loan, and the borrower will need to deal with any 
mechanics’ liens that arose during the construction process. Either or both of these issues may delay or 
impede the bon’ower’s ability to refinance the construction loan, in which case the borrower would face 
the impossible burden of having to pay the construction loan in full at maturity in a single balloon 
payment. That is not the case in a construction/perm loan. 
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I am having great difficulty determining how § 1026.20(c) and § 1026.20(d) of Regulation Z apply in 
the context of a construction/perm loan. There are three basic issues: 

What disclosures need to be given for interest rate changes that occur during the construction 
phase; 

What disclosures need to be given regarding the transition of the constructioniperm loan from the 
construction phase to the permanent financing phase; and 

If the permanent financing phase is an ARM loan, what disclosures need to be given for interest 
rate changes that occur during the permanent financing phase? 

I have the following specific questions: 

Section 1026.20(c) and 1026.20(d) of Regulation Z specifically state that they apply to "a 
closed-end consumer credit transaction secured by the consumer’s principal dwelling in which 
the annual percentage rate may increase after consummation." 

At the consummation of a construction!perm loan, improvements have not been constructed and 
typically have not been commenced - there is no dwelling. The consumer will not occupy the 
improvements as the consumer’s "principal dwelling" until construction is complete. However, 
Comment 3 to § 1026.2(a)(24) (the definition of "residential mortgage transaction") provides in 
pertinent part as follows: 

[I]f a consumer buys or builds a new dwelling that will become the consumer’s 
principal dwelling within a year or upon the completion of construction, the new 
dwelling is considered the principal dwelling for purposes of applying this 
definition to a particular transaction. 

No 

go 

In the context of a constructioniperm loan where the loan proceeds will be used to construct 
what will become (upon completion) the bon’ower’s iprincipal dwelling, is the 
construction/perm loan exempt from the requirements of § 1026.20(c) and § 1026.20(d) 
because it is not "secured by the consumer’s principal dwelling" at the time the loan is 
consummated? More specifically, is the test for determining whether a loan is secured by the 
bon’ower’s principal dwelling for purposes of § 1026o20 the same as it is tbr purposes of 
defining a "residential mortgage transaction" in § 1026.2(a)(24)? 

If the constructioniperm loan is not exempt for this reason, then when do the requirements of 
§ 1026.20(c) and § 1026.20(d) first apply: 

¯ At the time the loan is consummated (i.e., the initial closing)? 

¯ At the point of transition from the construction phase to the permanent financing phase? 
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During the permanent financing phase, if that phase is an ARM loan? 

Comment 2 fbr § 1026.20(c) and Cotmnent 2 for § 1026.20(d) make it clear that the § 1026.20(c) 
and § 1026.20(d) disclosures are required only for interest rate adjustments occurring pursuant to 
the loan contract. Accordingly, the Comments indicate that disclosures are not required "for 
interest rate adjustments occurring in loan modifications made for loss mitigation purposes." 
(Emphasis added). 

Ao Should not any loan modification agreed to by the borrower be omside the scope of § 
1026.20(c) and § 1026.20(d), or is the exception limited to modifications for loss mitigation 
purposes and, if so, why? 

More specifically, what about modifications totally unrelated to loss mitigation -for 
example, extending the construction phase, the "interest only" period, the date the first 
amortizing payment of principal and interest is due, and/or the loan maturity date in order to 
accommodate construction delays that occur during the construction phase? Are they subject 
to the disclosure requirements? If so, what timing requirements will apply to disclosures 
relating to the modification agreement? 

Would the CFPB’s position on this issue change if (i) the original construction phase was one 
year less, (ii)the original construction phase was more than one year, or (iii)the original 
construction phase was one year less, but the modification agreement extends the 
construction phase beyond the one year mark? 

Needless to say, unless all modifications (and not simply those made for loss mitigation 
purposes) can be accomplished without new disclosures, it will be impossible to satisfy the § 
1026.2(c) and § 1026.20(d) timing requirements. 

As you consider questions 3 and 4 below, please remember that, according to Comments 20(c)(1)(iO-1 
and 20(d)(])(iO-1, 5~" 1026.20(c) and ~ 1026.20(d) do not apply m rate adjustments" that occur during the 

construction phase of a construetion/perm loan if the construction phase is one year or less and the 
creditor treats the construction and the permanent financing phases as separate transactions with 

distinct terms to maturity. 

o Assume for purposes of question A-C below that the construction phase is one year or less and 
that the creditor treats the construction and the permanent -financing phases as separate 
transactions with distinct te~a~ns to maturity. As a result, the construction phase of the 
constructioniperm loan is exempt from the requirements of § 1026.20(c) and § 1026.20(d). In 
the context of a construction!perm loan where the permanent financing phase is a fixed-rate loan: 

A. Am I correct in stating that no disclosures would be required under either § 1026.20(c) or § 

1026.20(d) for interest rate changes that occur during the construction phase because the 
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construction phase of the loan has a tel~ of one year or less and, as a result, is exempt from 
the requirements of § 1026.20(c) and § 1026.20(d)? 

Section 1026.20(c) clearly requires a disclosure "for an interest rate adjustment resulting 
from the conversion of an adjustable-rate mortgage to a fixed-rate transaction." However, § 
1026.20(c)(t)(ii)(A) specifically provides that the requirements of § 1026.20(c) do not apply 
to ARMS with terms of one year or less. 

Am I correct in stating that there is no requirement to provide a disclosure pursuant to § 
1026.20(c) for the interest rate change that occurs when the construction phase ends and the 
permanent financing phase begins (i.e., when the adjustable-rate mortgage during the 
construction phase converts to a fixed-rate mortgage) because the construction phase of the 
loan has a term of one year or less and, as a result, is exempt from the requirements of § 
1026.20(c) (including the requirement to provide the disclosure relating to the conversion of 
that exempt adjustable-rate mortgage to a fixed-rate mortgage)? 

Am I correct in stating that no disclosure is required pursuant to § 1026.20(d) because (i) the 
construction phase of the loan has a tema of one year or less and, as a result, is exempt from 
the requirements of § 1026.20(d), (ii) unlike § 1026.20(c), § 1026.20(d) does not require a 
disclosure for an interest rate adjustment resulting from the conversion of an adjustable-rate 
mortgage to a fixed-rate transaction, and (iii) the perlnanent financing phase of the 
construction/pem~ loan is a fixed-rate loan that requires no ARM disclosures? 

Assume tbr purposes of question A-D below that the construction phase is one year or less and 
that the creditor treats the construction and the permanent financing phases as separate 
transactions with distinct terms to maturity. As a result, the construction phase of the 
construction/perm loan is exempt from the requirements of § 1026.20(c) and § 1026.20(d). In 
the context of a constructioniperm loan where the permanent financing phase is an ARM loan: 

No 

go 

Am I correct in stating that no disclosures would be required under either § 1026.20(c) or § 
1026.20(d) for interest rate changes that occur during the construction phase because the 
construction phase of the loan has a term of one year or less and, as a result, is exempt from 
the requirements of § 1026.20(c) and § 1026.20(d)? 

Am I correct in stating that there is no requirement to provide a disclosure pursuant to either 
§ 1026.20(c) or § 1026.20(d) for the interest rate change that occurs when the construction 
phase ends and the permanent financing phase begins (i.e., when the adjustable rate- 
mortgage during the construction phase converts to a dift~rent kind of adjustable-rate 
mortgage) because the construction phase of the loan has a term of one year or less and, as a 
result, is exempt from the requirements of both § 1026.20(c) and § 1026.20(d)? 
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C. Am I correct in stating that the § 1026.20(d) disclosure would be required for the first interest 
rate/payment adjustment that occurs post-conversion - i.e., after the loan has convel~ed from 
the construction phase to the permanent financing phase? 

D. Am I correct in stating that a § 1026.20(c) disclosure must be given for each interest 
rate/payment adjustment that occurs post-conversion - i.e., after the loan has converted fi’om 
the construction phase to the permanent financing phase? 

As you consider questions 5 and 6 below, please remember that, during the construction phase of a 
07~ical constructioniperm loan: 

The borrower is required to make "interest only" payments based on the outstanding 
principal balance. Loan proceeds are disbursed fi"om time to time during the construction 

phase. Each disbursement increases the outstanding principal balance of the loan, 
complicating theft)recast of what the next "interest only"payment amount will be. 

The interest rate is typically tied to the Prime Rate and can change on a daily or monthly 

basis’. If the interest rate can change on a daily basis, there is virtually no ’7ook-back" 
period preeeding the interest rate change date to determine the value of the rate index," if the 

interest rate can change on a monthly basis, the "look back"period is typically’ a few days’ at 

the most. 

Interest is typically calculated on an "actual/365" daily simple interest basis. Because a 
calendar month may have 28, 29, 30, or 31 days, the amount of interest that accrues each 
month is affected the number of days in the month. 

There are thus three variables that influence the amount of each "interest only" payment the 
borrower is required to make during the construction phase: the interest rate or rates" that 

will apply during the month, the outstanding principal balance owing on each day’ during the 
month (which can change during the month because of loan advances’), and the number of 
days in the month. 

Assume for purposes of questions A-C below that the construction phase of the 
construction/penn loan does NOT qualify for the exemption for ARMs with terms of one year or 
less because either (i) the construction phase is more than one year, or (ii) the construction phase 
is one year or less, the creditor DOES NOT treat the construction and the permanent financing 
phases as separate transactions with distinct terms to maturity, and the combined term of the 
construction phase and the permanent financing phase is more than one year. In the context of a 
construction/perm loan where the permanent financing phase is a fixed-rate loan: 

A. What is the "initial interest rate adjustment" that must be disclosed pursuant to § 1026.20(d)? 

1) Is it the first interest rate adjustment that will occur during the construction phase? 
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Ifso: 

How do you determine the date the first rate increase will become effective, the 
schedule for subsequent interest rate changes, and what the first payment will be 
following the first rate adjustment? 

2) 

What is the timing requirement for this disclosure? 

Is it the interest rate adjustment that will occur when the construction phase ends and the 
permanent financing phase begins’? 

If so: 

What is the timing requirement for this disclosure? 

How would the timing/disclosure requirement be impacted by a modification 
agreement late in the construction phase that extends the term of the construction 
phase (because, for example, of construction delays) and delays the conversion to 
the permanent financing phase? 

Note: Unlike § 1026.20(c), § 1026.20(d) does not require a disclosure for the interest 
rate adjustment resulting from the conversion of the adjustable-rate mortgage to a fixed 
rate transaction. 

Can you provide an appropriate sample § 1026.20(d) disclosure that would apply to a 
construction/perm loan with these attributes? 

Section 1026.20(c) requires disclosures "in connection with the ad.justment of interest rates 
pursuant to the loan contract that results in a corresponding adjustment to the payment." 

!) If the borrower is required to make "interest only" payments during the construction 
phase and there is a change in the interest rate, does that change constitute an adjustment 
to the interest rate "that results in a corresponding adjustment to the payment" if the 
borrower is still making "interest only" payments? tn short, does each rate adjustment 
that occurs during the construction phase require a disclosure pursuant to § 1026.20(c) 
when the amount of interest payable each month during the construction phase will likely 
be different regardless of any change in the interest rate? 

2) If so, how can the timing requirements for the § 1026.20(c) disclosures be satisfied 
during the construction phase, and how can the interest and payment changes be properly 
and adequately disclosed to the consumer pursuant to § 1026.20(c) when none of the 
following can be accurately proj ected: 

When the interest rate will change; 
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What the interest rate will be when it does change; or 

The amount of interest that will accrue between the date of the rate change and 
the next "interest only" payment date if loan proceeds are advanced during that 
period. 

Can you please provide a sample disclosure that will illustrate how the disclosures should 
be prepared for interest rate changes that occur during the construction phase? 

Am I correct in stating that the lender must provide a disclosure pursuant to § 1026.20(c) for 
the interest rate change that occurs when the construction phase ends and the permanent 
financing phase begins (i.e., when the adjustable rate-mortgage during the construction phase 
converts to a closed-end mortgage) because that change is an interest rate adjustment 
resulting fi’om the conversion of an adjustable-rate mortgage to a fixed-rate transaction? 

If so: 

What is the timing requirement for this disclosure? 

ttow would the timing/disclosure requirement be impacted by a modification 
agreement late in the construction phase that extends the term of the construction 
phase (because, for example, of construction delays) and delays the conversion to the 
perrnanent financing phase? 

Assume for purposes of questions A and B below that the construction phase of the 
construction/perm loan does NOT qualify for the exemption for ARMs with terms of one ~rTear or 
less because either (i) the construction phase is more than one year, or (ii) the construction phase 
is one year or less, the creditor DOES NOT treat the construction and the permanent financing 
phases as separate transactions with distinct terms to maturity, and the combined term of the 
construction phase and the permanent financing phase is more than one year. In the context of a 
construction/penn loan where the permanent financing phase is an ARM loan: 

A. What is the "initial interest rate adjustment" that must be disclosed pursuant to § 1026.20(d)? 

1) Is it the first interest rate adjustment that will occur during the construction phase? 

Ifso: 

How do you determine the date the first rate increase will become effective, the 
schedule tbr subsequent interest rate changes, m~d what the first payment will be 
following the first rate adjustment? 

What is the timing requirement for this disclosure? 
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2) Is it the interest rate adjustment that will occur when the construction phase ends and the 
permanent financing phase begins? 

Ifso: 

What is the timing requirement for this disclosure? 

No 

How would the timing/disclosure requirement be impacted by a modification 
agreement late in the construction phase that extends the term of the construction 
phase (because, for example, of construction delays) and delays the conversion to 
the permanent financing phase? 

3) Is it the first interest rate adjustment that will occur post-conversion? 

Can you provide an appropriate sample § 1026.20(d) disclosure that would apply to a 
construction/perm loan with these attributes? 

Section 1026.20(c) requires disclosures "in com~ection with the adjustment of interest rates 
pursuant to the loan contract that results in a corresponding adjustment to the payment." 

1) If the borrower is required to make "interest only" payments during the construction 
phase and there is a change in the interest rate, does that change constitute an adjustment 
to the interest rate "that results in a corresponding adjustment to the payment" if the 
borrower is still making "interest only" payments? In short, does each rate adjustment 
that occurs during the construction phase require a disclosure pursuant to § 1026.20(c) 
when the amount of interest payable each month during the construction phase will likely 
be different regardless of any change in the interest rate? 

2) If so, how can the timing requirmnents for the § 1026.20(c) disclosures be satisfied 
during the construction phase, and how can the interest and payment changes be properly 
and adequately disclosed to the consumer pursuant to § 1026.20(c) when none of the 
following can be accurately projected: 

When the interest rate will change; 

What the interest rate will be when it does change; or 

The amount of interest that will accrue between the date of the rate change and 
the next "interest only" payment date if loan proceeds are advanced during that 
period. 

Can you please provide a salnple disclosure that will illustrate how the disclosures should 
be prepared for interest rate changes that occur during the construction phase’? 
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3) Am I correct in stating that the lender must provide a disclosure pursuant to § 1026.20(c) 
for the interest rate change that occurs when the construction phase ends and the 
permanent financing phase begins (i.e., when the adjustable rate-mortgage during the 
construction phase converts to a different kind of adjustable-rate mortgage)? 

If so: 

What is the timing requirement for this disclosure? 

How would the timing/disclosure requirement be impacted by a modification 
agreement late in the construction phase that extends the term of the construction 
phase (because, for example, of construction delays) and delays the conversion to 
the permanent financing phase? 

4) Am I correct in stating that the lender must provide a disclosure pursuant to § 1026.20(c) 
for each post-conversion interest rate change? 

It should be evident from the foregoing questions that, in the context of a construction/peter, loan, the 
ARM disclosure issues are difficult, particularly if the term of the construction phase is more than one 
year (as is often the case with a high-priced home). The issues become more difficult to address when 
you consider that (i) that there are really two loans in play (the construction phase and the permanent 
financing phase), (ii) a transition point between the two (the conversion from one phase to the other) 
may need to be adjusted because of construction delays, and (iii) the permanent financing phase may be 
either a fixed-rate or an adjustable-rate loan in its own right. 

Can you please provide some practical compliance guidance (or better yet, regulatory relief) for this 
important loan program? 

If, as I believe, construction/perm loans benefit both the consumer and the lender, wouldn’t it make 
good sense to (i) exempt the construction phase of the loan from the ARM disclosure requirements 
regardless of the term of the construction phase, and (ii) simplify (or eliminate) the disclosure of the 
interest rate change that occurs when the construction phase ends and the permanent financing phase 
begins? Thereafter, if the permanent financing phase is a fixed-rate loan, no additional ARM 
disclosures would be required. If the pe~nanent financing phase is an adjustable-rate loan, the normal § 
1026.20(c) disclosures would be required. 

I look forward to your reply to these questions. 

J/ames E. Creelcman 
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February 26, 2014 

Consumer Financial Protection Bureau 
1700 G Street, NW 
Washington, D.C. 20552 

RE: Mortgage Servicing Questions 

Ladies and Gentlemen: 

This firm represents several banks in North Carolina that are struggling to implement the CFPB’s new 
mortgage serving regulations. In the course of our representation, several issues have arisen with 
respect to which we seek your guidance. 

I. Has the Government Printing Office accurately published the CFPB’s Official Interpretation 

of § 1024.41? 

As you are aware, anyone who wants to read "online" the regulations adopted by the CFPB are 
transferred fi’om the CFPB’s website to the Govermnent Printing Office website. I think the CFPB’s 
Official interpretation of § 1024.41 as published on the GPO website contains two en’ors. 

A. The interpretation of Paragraph 4 ! (c)(1) should have four numbered comments. The cormnent at 
issue, which reads as follows, was formerly comment three under Paragraph 41(d): 

Other notices. A servicer may combine other notices required by applicable law, 
including, without limitation, a notice with respect to an adverse action required 
by Regulation B (12 CFR 1002 et seq.) or a notice required pursuant to the Fair 
Credit Reporting Act, with the notice required pursuant to §i024.41(d), unless 
otherwise prohibited by applicable law. 

At the present time, the comment is "floating" between comments two and three under 
Paragraph 41 (d) on the GPO website. It needs to be moved so that it is designated as comment 
four under Paragraph 41(c)(1). 

On October !, 2013, the CFPB published some amendments to § 1024.41 in the Federal 
Register. The amendments to § 1024.41 and the official interpretations relating thereto appear in 
78 FR 60381, et seq. In the third column on page 60438, the Amendatory Instruction 11.g was 
apparently incorrect. On October 23, 2013, additional amendments to Regulation X were 
published in 78 FR 62993. The amendments included con-ections to Amendatory Instruction 
11.g that was earlier published on October 1. The corrected Amendatory Instruction 11.g 
appears in the center column on page 63005 in the Federal Register published on October 1 (78 
FR 63005). 

ASHEVILLE GREENVILLE NEW BERN RALEIGH WILMINGTON 

www.wardandsmith,com 
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According to the corrected instructions appearing in the center column of 78 FR 63005, what 
was formerly comment tba-ee under Paragraph41(d) (the language quoted above) was 
redesignated as cormnent four under Paragraph 41(c)(1). To date, it does not appear that the 
GPO moved the comment as directed. 

The second error is significantly more important - it involves the accuracy of the CFPB’s 
Official Imerpretation of § 1024.41 (f) of Regulation X (! 2 CFR § 1024.41 (f)). 

Section 1024.41(f) says that a servicer cannot "make the first notice or filing required by 
applicable law for any judicial or non-judicial foreclosure" until the borrower is more than 120 
days delinquent, but it does not limit or restrict the communications the servicer may have with 
the borrower prior to the 120 day mark that fall short of the "first notice or filing required by 
applicable law." The critical issue with which servicers are concerned is this - exactly what is 
the "first notice or filing required by applicable law for any judicial or non-judicial foreclosure"? 

The relevant discussion of the issue appeared initially in the February 14, 2013, Federal Register 
at pages 10832-10833 (78 FR at pages 10832-10833). Of particular importance is the last full 
paragraph in the center colunm on page 10833 betbre the discussion of Paragraph 41(g). That 
paragraph reads as follows: 

The Bureau has also added comment 41(f)(1)-I to clarify the prohibition on 
making the first notice or filing required by applicable law. Per commem 
41(f)(1)-l, the first notice or filing required by applicable law refers to any 
document required to be filed with a court, entered into a land record, or provided 
to a bo~a’ower as a requirement for proceeding with a judicial or non-judicial 
foreclosure process. Such filings include, for example, a foreclosure complaint, a 
notice of default, a notice of election and demmad, or any other notice that is 
required by applicable law in order to pursue acceleration of a mortgage loan 
obligation or sale of a property securing a mortgage loan obligation. 

Comment 41(f)(1)-I as published in the February 14, 2013, Federal Register at page 10897 (78 
FR ! 0897) provided as follows: 

4109 Prohibition on foreclosure refe~wal. 
4!(/)(1) Pre-f!)reclosure review period. 

First notice or filing required by applicable law. The first notice or filing 
required by applicable law refers to any document required to be filed with a 
court, entered into a land record, or provided to a borrower as a requirement 
for proceeding with a judicial or non-judicial foreclosure process. Such 
notices or filings include, for example, a foreclosure complaint, a notice of 
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default, a notice of election and demand, or any other notice that is required 
by applicable law in order to pursue acceleration of a mortgage loan 
obligation or sale of a property securing a mortgage loan obligation. 

Comment 41(f)(1)-i led to significant confusion and great consternation, and as a result the 
issue was revisited in the October 1, 2013, Federal Register beginning at page 60404 and 
continuing through page 60407 (78 FR at pages 60404-60407). The result of that discussion was 
the adoption of the following comment, which appears at 78 FR 60440: 

41(!9 Prohibition on foreclosure referral. 

1. Prohibited activities. Section 1024.41(0 prohibits a servicer from making the 
first notice or filing required by applicable law for any judicial or non-judicial 
foreclosure process under certain circumstances. Whether a document is 
considered the first notice or filing is determined on the basis of foreclosure 
procedure under the applicable State law. 

Where foreclosure procedure requires a court action or proceeding, a 
document is considered the first notice or filing if it is the earliest 
docmnent required to be filed with a court or other judicial body to 
COlmnence the action or proceeding (e.g., a complaint, petition, order to 
docket, or notice of hearing). 

Where tbreclosure procedure does not require an action or court 
proceeding, such as under a power of sale, a document is considered the 
first notice or filing if it is the earliest docmnaent required to be recorded or 
published to initiate the foreclosure process. 

iii. Where foreclosure procedure does not require any court filing or 
proceeding, and also does not require any document to be recorded or 
published, a document is considered the first notice or filing if it is the 

earliest document that establishes, sets, or schedules a date for the 
foreclosure sale. 

iv. A document provided to the bon’ower but not initially required to be filed, 
recorded, or published is not considered the first notice or filing on the 

sole basis that the document must later be included as an attachment 
accompanying another document that is required to be filed, recorded, or 
published to can’y out a foreclosure. 

I believe the intent of the CFPB was to (1) delete the heading which reads "4109(1) Pre- 

foreclosure review period," and (2) substitute the new comment published on October 1 for the 
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original one that was published on February 14. Thus, the new comment published on October 1 
would appear directly under the heading "41(/).Prohibition on foreclosure refelT’al." 

Unfortunately, neither the original instructions for implementing the changes as published in the 
third column of 78 FR 60438 on October 1, 2013, nor the corrected instructions later published 
in the center column of 78 FR 63005 on October 23, 2013, made that clear. As a consequence, 
the current version of the Ofricial Interpretation of § 1024.41(f) as published by the Government 
Printing Ofrice has both the original comment (as published in the Federal Register on February 
14) and the revised comment (as published in the Federal Register on October 1). The two 
comments are grossly inconsistent, which I believe has led to significant confusion as to exactly 
what is the "first notice or filing required by applicable law" and as to what can, and cannot, be 
done before the 120 day mark. 

Accordingly, I think the original comment published on February 14 should be deleted in its 
entirety - it should properly have been replaced by the new comment as published in the Federal 
Register on October 1, 2013. Am I correct and, if so, can you get that done? 

II. Questions regarding the 120-day delinquency rule and acceleration of the indebtedness. 

The second issue deals with Regulation X, § 1024.41(f)(1), which provides that, if the foreclosure is 
based on the borrower’s delinquency, the servicer may not "make the first notice or filing required by 
applicable law for any judicial or non-judicial foreclosure process unless" the loan is more than 
120 days delinquent. 

Assume the borrower fails to make the $500 regularly scheduled payment that is due on 
March 1. The first day of delinquency is March 2. The borrower then fhils to make the $500 
payment due on April 1, but subsequently makes a $500 payment on April 5, which is credited to 
the amount that was due on March 1. The pattern then continues. The borrower fails to make 
the $500 payment due on May 1, but makes a $500 payment on May 5, which is credited to the 
amount that was due on April 1. The borrower then fails to make the $500 payment due on 
June 1, but makes a $500 payment on June 5, which is credited to the amount that was due on 
May 1, and so on. The servicer complies with all of the early intervention and continuity of 
contact requirements of § 1024.39 and § 1024.40. However, the borrower has not submitted 
(and does not at any time submit) a completed loss mitigation application. 

For purposes of determining when the borrower is more than ! 20 days delinquent, is March 2 the 
"start date" for counting the number of days of delinquency? If not, what is the "start date" for 
counting the number of days of delinquency when there is a perpetual, but "rolling," state of 
delinquency? 

B. Assume the borrower fails to make the payments that were due on March 1 and April 1. On 
April 20 (well within the first 120 days of the borrower’s delinquency and more than 45 days 
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after the borrower first became delinquent), the servicer notifies the borrower in writing that 
(i) the loan is in default for nonpayment, (it)the servicer has accelerated the indebtedness, and 
(iii) the loan is now due and payable in full. The bon’ower then fails to pay the loan in full 
within the time period specified in the notice. The se~wicer COlnplies with all of the early 
intervention and continuity of contact requirements of § 1024.39 and § 1024.40. However, the 
borrower has not submitted (and does not at any time submit) a completed loss mitigation 
application. 

1. What is the effect of a notice that declares the loan to be in default, accelerates the 
indebtedness, and demands payment of the loan in full on or before a date specified in the 
notice? 

Once the loan has been accelerated and the loan is payable in full, must the selwicer reinstate 
the loan if the borrower "cures" the default by paying all arrearages and bringing the loan 
"currem" before the foreclosure sale - that is, by paying all sums that would then have been 
due on the loan had the loan not been accelerated? 

If the lender is required to reinstate the loan under these circumstances, may the servicer 
refuse to reinstate the loan unless, in addition to the regular payments that were due during 
the interim, the bon’ower also pays all late charges and collection costs then incurred to date 
(including attorneys’ fees)? 

III.Questions regarding the 120-day delinquency rule and the acceleration of the loan for a default 
unrelated the making of regular payments on time. 

As a practical matter, § 1024.41(f)(1) permits a servicer to foreclose only if (i) the loan is more than 
120 days delinquem, (it) the fbreclosure is based on the borrower’s violation of a due on sale clause, 
or (iii)the servicer is joining the foreclosure action of a subordinate lien holder. Assume for 
purposes of this question that the borrower has made all regular payments as and when due but has 
violated other provisions of the loan documents and that, as a consequence, the loan is in default. 
For example, the borrower has committed waste, or there is no escrow account associated with the 
loan and the bon’ower has failed to pay taxes on the property. 

If permitted by the loan documents and applicable state law, may the servicer declare the loan in 
default, accelerate the indebtedness, and demand payment of the loan in full on or before a 
specified date? 

If the loan is not paid in full within 120 days after the date stated in the acceleration!demand 
notice, may the servicer then foreclose based on the fact that the loan is then more than 120 days 
delinquent, notwithstanding the fact that the borrower has continued to make the regularly 
scheduled payments in the interina? 
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IV. Small servicer exemption in situations involving bank mergers. 

This question deals with the small servicer exemptions in Reg. Z § 1026.41(e)(4) and Reg. X § 
1024.30(b)(1). 

Assume that Bank A qualifies as a small servicer on January 1, 2014. Bank B does not qualify as a 
small servicer on January 1, 2014. In a routine bank merger, Bank A acquires Bank B on April 1, 
2014, with Bank A being the surviving (and resulting) bank. While Bank A will likely lose its status 
as a small servicer begilming January 1, 2015, is it nonetheless considered a small servicer for the 
balance of 2014 with respect to the combined loans serviced by Banks A and B as of the merger 
date? 

V. Relationship between the appraisal rules in Reg. B and a loss mitigation application. 

This question deals with the relationship between loss mitigation applications submitted pursuant to 
Reg. X § 1024.41 and the rules regarding appraisals and other valuations as set forth in Reg. B § 
1002.14. 

It is apparent that, at least for some purposes, the CFPB considers a loss mitigation application to be 
a credit application. Indeed, in the CFPB’s official interpretation of Reg. X § 1024.41, comment four 
to Paragraph 41(c)(1) notes that the servicer may combine a Reg. B adverse action notice and a 
notice required pursuant to the Fair Credit Reporting Act with the notice it sends to the bon’ower 
pursuant to § 1024.41(c)(1)(ii) and § 1024.41(d) denying a trial or permanent loan modification 
option. 

Assume for purposes of the following questions that the servicer routinely obtains a new appraisal or 
valuation of the property when it considers whether a borrower qualifies for one or more of the loss 
mitigation options offered by the servicer. 

For purposes of § 1002.14(a)(2) of Regulation B, is the submission of an application for a loss 
mitigation option an event that triggers the requirement for a creditor to mail or deliver to the 
borrower, not later than then the third business day after the creditor receives the application -for 
credit, a notice in writing of the applicant’s right to receive a copy of all written appraisals? 

go If so (and recognizing that the CFPB considers what would be a pre-qualification request under 
Reg. B to be a loss mitigation application under § 1024.41), is the timing of that notice triggered 
by the receipt of an incomplete application (whether oral or written), or is it triggered only if the 
application is a complete loss mitigation application’? 

C. According to § 1002.14(a) and Comment 4(i) in the CFPB’s Official interpretation of Paragraph 
14(a)(1 ), the copy of the appraisal must be delivered three business days prior to consummation 
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of the transaction. Because Reg. B applies the three day "mailing rule," the copy would need to 
be mailed to the borrower six days before consummation of the transaction. Does this mean that 
a modification agreement that implements a loss mitigation option cannot be "consummated" 
until the tinting requirements of § 1002.14(a) have been satisfied? Was that the CFPB’s intent? 

VI. Questions regarding responses to notices of error and information requests. 

This question relates to the error resolution procedures and the information request procedures set 
forth in Reg. X, §§ 1024.35 and 1024.36. In each instance, the servicer is required to send an 
"acka~owledgment of receipt" to the borrower within five business days after receiving a notice of 
error or a request for information. However, § 1024.35(f)(1) provides that the servicer is not 
required to send the acknowledgement of receipt "if the servicer corrects the error or errors asserted 
by the borrower and notifies the borrower of that correction in writing within five days (excluding 
legal public holidays, Saturdays, and Sundays) of receiving the notice of error." Similarly, 
§ 1024.36(e) provides that the servicer is not required to send an acknowledgement of receipt of an 
information request "if the servicer provides the borrower with the information requested and contact 
information, including a telephone number, for further assistance in writing within five days 
(excluding legal public holidays, Saturdays, and Sundays) of receiving an information request." 

Must the servicer send an acknowledgement of receipt pursuant to § 1024.35(d) if, during the 
five business days following receipt of the notice of error, the servicer either (i) determines 
pursuant to § 1024.35(e)(1)(i)(B) that no en’or has occurred and sends the borrower a statement 
to that effect that satisfies the requirements of § 1024.35(e)(1)(i)(B), or (ii) determines pursuant 
to § 1024.35(g)(1) that the requirements of paragraphs (d), (e), and (i) of § 1024.35 do not apply 
and sends the borrower a statement to that effect that satisfies the requirements of 
§ 1024.35(g)(2)? 

Must the servicer send an acknowledgement of receipt pursuant to § 1024.36(c) if, during the 
five business days following receipt of the information request, the servicer either (i) determines 
pursuant to § 1024.36(d)(1)(ii) that the requested information is not available to the servicer and 
sends the borrower a statement to that effect that satisfies the requirements of § 1024.36(d)(1)(ii), 
or (ii) determines pursuant to § 1024.36(f)(1) that the requirements of paragraphs (c) and (d) of § 
1024.36 does not apply and sends the borrower a statement to that effect that satisfies the 
requirements of § 1024.36(f)(2)? 

look forward to your reply to these questions. 
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SMITH, P.A. 
ATTORNEYS AT LAW 

SUMMARY OF NORTH CAROLINA USURY LAWS 

AUGUST 26, 2013 

The following charts smnmarize the provisions of the North Carolina usuo~ laws contained in Chapter 24 of the North Carolina General Statutes, as in effect on August 26, 2013, as 
they pertain to various types of loans and extensions of credit. The summaries are general in nature and are intended only as a reference and not as a substitute for reviewing the usu~T 
statutes themselves. You should refer to the full text of the relewmt sections of Chapter 24 ]br a complete understanding of the limitations on interest and fees and other related 
requirements that apply to a particular loan or extension of credit. 
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INTRODUCTION 

The following charts take a functional approach to North Carolina’s complex usury laws, identi67ing the specific usury and other limitations applicable to different classes 

of direct loans made by banks, savings and loan associations, and savings banks in North Carolina. There are eight charts, each chart dealing with a separate category of 

loans. You should use the following analysis in using the accompanying charts: 

STEP 1. Determine whether the loan is an "exempt" loan as described in Usury Chart #1. If it is, yonr inquiry is over unless the loan is an exempt loan only because the 
loan amonnt (or initial maximum credit limit) is $300,000 or more and the loan is secured by either (i) a manufactured home that is or will be occupied by the borrower as 
the borrower’s principal dwelling, or (ii) real property npon which there is located or there is to be located a 1-4 family residential structure that is or will be occupied by the 
borrower as the borrower’s principal dwelling, in which case you will still need to determine whether the loan is subject to any of the "special" consurner protection 
provisions identified in Usury Chart #8. The loan may be subject to one or more of the "special" consumer protection provisions identified in Usury. Chart #8 even if the 
loan is otherwise exempt :from North Carolina’s usury laws because the loan amount (or initial maximurn credit limit) is $300,000 or more. 

STEP 2. Unless you have determined that the loan is an exempt loan, determine if Usury Chart #2, 3, 4, 5, 6, or 7 applies. The chart you use will in large measure depend 
on the nature of the collateral and whether the loan is a closed-end or open-end (revolving) loan. 

STEP 2. When appropriate, evaluate the loan in the context of the "special" consumer protection provisions described in Usury Chart #8. One or more of the "special" 
consumer protection provisions may apply to the loan even if it is otherwise exempt from the rate and fee limitations contained in North Carolina’s usury laws becanse the 
loan amount is $300,000 or more. 

Usury Chart #1 Exempt Loans 

Usury Chart #2 Closed-End Residential Loans 

Usuu Chart #3 Closed-End Loans Other than Closed-End Residential Loans 

Usury Chart #4 Equity Lines of Credit that qualify for the limited nsury exemption under G.S. 24-9 

Usury Chart #5 Equity Lines of Credit that are subject to G.S. 24-1.2A becanse they DO NOT qualify for the limited USUlT exmnption 
under G.S. 24-9 

Usuu Chart #6 Open-End Credit Card Plans that (i) are nnsecurcd or secured by collateral other "than real property, and (ii) qualify for 
the limited usury exemption under G.S. 24-9 

Usury Chart #7 Open-End Credit Plans that are unsecured or secured by collateral other than real property, but that DO NOT qualify 
for the limited usury exemption under G.S. 24-9 

Usury Chart #8 Consmner Protections for Loans Secured by the Borrower’s Principal Dwelling 
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USURY CHART #1 

EXEMPT LOANS (G,S, 24-9) 
August 2013 

The following loans are exempt loan transactions. Except as noted in Note 1, they are not subject to N.C. usmy limitations, regardless of whether the loan is open-end or 
closed-end. A~r borrower in an exempt loan transaction may agree to pay, and any lender may charge and collect from the borrower, interest at aw rate and fees and other 
charges in aw amount that the borrower agrees to pay. A claim or defense of usury is prohibited in an exempt loan transaction. 

EXEMPTION BASED ON DESCRIPTION OF EXEMPTION 

Loan Amount The loan amount is $300,000 or more. See Note 1. 

Identity of Borrower The borrower is a person other than a natural person (e.g., the borrower is a 
corporation, LLC, or partnerslfip). 

Loan Purpose The loan is obtained by a natural person primarily for a purpose other than a 
personal, family or household purpose. See Note 2. 

NOTES TO USURY CHART #1: 

Without regard to the loan amount or whether the loan is an open-end or closed-end loan, the loan should be evaluated using Usury Chart #8 if: 

(a) The loan qualifies as an exempt loan transaction only because the loan amount is $300,000 or more, and neither of the other grounds for declaring the loan to be an 
exempt loan transaction apply; and 

(b) The loan is secured by a lien on 

(i) A manufactured home that is or will be occupied by the borrower as the borrower’s principal dwelling; or 

(ii) Real property upon which there is located or there is to be located a 1-4 family residential structure that is or will be occupied by the borrower as the 
borrower’s principal dwelling. 

° Whefl~er a loan is obtained primarily for a purpose other than a personal, family or household purpose is "guided by" the standards established by the federal Truth-in- 
Lending Act and the regulations and rulings issued pursuant to that Act. The federal Truth-in-Lending Act and its implementing regulations (Regulation Z, 12 C.F.R. 
Part 1026) adopted by the Bureau of Consumer Financial Protection draw a distinction between a loan obtained by a natural person priraarily lbr a personal, family or 
household purpose (i.e., a consumer-purpose loan) and a loan obtained by a natural person primarily lbr business, commercial or agricultural purpose (i. e., a business- 
purpose loan). Regardless of the ammmt of the loan, a loan that is obtained by a natural person primarily for a purpose other than a personal, family or household 
purpose is an exempt loan transaction :for NC usury purposes. 
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USURY CHART #2 

CLOSED-END RESIDENTIAL LOANS 
August 2013 

A closed-end residential loan that is subject to the usury limitations contained in this chart shouM also be evaluated using Usury Chart #8 to determine whether the 

loan is subject to G.S. 24-10.2, G.S. 24-1.1E, and/or G.S. 24-1.1F, the "special" consumer protection statutes discussed in Usury Chart #8. If the loan is subject to one 

or more of the consumer protection statutes identified in Usury Chart #8, then the limitations, restriction, and prohibitions contained in the applicable consumer 

protection statute(s) control and override any corresponding limitations, restrictions and prohibitions contained in this chart. 

This Usury Chart #2 applies only i[: 
¯ The borrower is a natural person; 
¯ The debt is incurred by the borrower primarily for personal, family or household purposes (i.e., the loan is a consumer-purpose loan); 
¯ The loan is closed-end loan; 
¯ The loan amount is $300,000 or less; AND 
¯ The loan is secured by a first or subordinate lien on real property upon which one or more single-family dwellings or dwelling units (including 

condominiums and manufactured homes) are or will be located. 

Loan Amount 
Maximum Interest Rate 
Prepaymem Penalty 
Fees at Origination 
Passthrough Fees 
In-Honse Appraisal Fees 
Assumption Fees 
Modification Fees 
Deferral Fees 
Late Charges 
Other Requirements 

LOAN IS ~’ECURED BY FII~S’T LIEN" on real property upon 
which one or more single-family dwellings or dwelling 

units (including condominiums and manufactured homes) 
are or will be located 

$o - $300,000 
A 

C,D 
F 
H 
I 

K 
M 
N 

O,P 

LOAN IS SECURED BY ,~’UBORDINATE LIEN" on real property 
upon which one or more single-family dwellings or 

dwelling units (including condominiums and 
manufactured homes) are or will be located 

$0 - $25,000 / $25,001 - $300,000 
B/A 
C,E 

G 
H 
I 
J 
L 
L 
N 

None 

NOTES TO USURY CHART #2: 
Maximum Interest Rate 

A. There is no limit on the interest rate. G.S. 24-1.1 (a), 24-1.1A(a) 

B. The interest rate may not exceed the Conunissioner’s Rate. G.S. 24-1.1(a) 

Prepayment Penalty 

C. Construction loans may be prepaid in part or in full at a~, time without penalty. G.S. 24-10(b). A "construction loan" is a loan to finance all or part of the cost of 
constructing buildings or other improvements on real prope~, where (i) the loan proceeds are to be disbursed periodically under the terms of a written contract 
between the lender and the borrower as such construction work progresses, and (ii) the loan is payable in full no later than 18 months after the note is signed (if the 

{ PAGE \* MERGEFORMAT } 



Do 

Eo 

loan amount is for $25,000 or less) or 36 months (if the loan amount is more than $25,000). A construction loan may include advances for fl~e purchase price of 
the property upon which the improvements are to be constructed. G.S. 24-10(c) 

Provided the loan is not a construction loan, the loan may be prepaid in part or in full at any time without penalty if (i) the loan amount is $150,000 or less, and (ii) 

file loan is secured by a first lien on real property upon which fliere is located or there is to be located a 1-4 fanfily residential structure flint is or will be occupied 

by the borrower as the borrower’s principal dwelling; otherwise, a lender and a borrower may agree on any terms as to prepayment of the loan. G.S. 24-1.1A(b)(1) 

[Note: G.S. 24-1.1A(b)(2) expressly provides that the limitation on prepayment fees and penalties on home loans of $150,000 or less does not: apply to the extent 

state la~v limitations on prepayment lees and penalties are preempted by federal law or regulation.] 

Provided the loan is not a construction loan, if the original principal amom~t of the loan is $100,000 or less, a maximum prepayment penalty of 2% of the 

outstanding balance may be charged if prepayment is made within three years after the first payment of principal. After three y ears, the loan may be prepaid in 

part or in lull without penalty. Lender may require 30 days’ notice of prepayment. On non-construction loans exceeding $100,000, "the prepayment penalty is fidly 

negotiable. G.S. 24-10(b). 

Fees at Origination 

F. The lbllowing fees may be charged by agreement with the borrower at or before closing pursuant to G.S. 24-1.1A(c): 

1) Any amount for loan application, origination, commit:mcnt Ices, and interest rate lock fees. 
2) Any amount to administer a construction loan or a construction/permaneut loan, including inspection fees and loan conversion fees. 
3) Bona :fide loan discount points. 
4) Passthrough Ices (see Note H). 
5) In-honse appraisal Ices (see Note I). 
6) Assumption fees (see Note J). 
7) Additional :fees, however denominated, payable to the lender that, in the aggregate, do not: exceed the greater of (i) $150, or (ii) 0.25% o:f the loan amount. 

Fees or discounts which, in the aggregate, do not exceed 2% of the loan amount may be charged by (i) any mortgagee approved by the Secretau of Housing and 
Urban Development, the Federal Housing Administration, the Department of Veterans Affairs, a national mortgage association or any federal agency, and (ii) any 
local or foreign bank, savings and loan association or service corporation wholly owned by one or more savings and loan association and pern~itted by law to make 
home loans, credit union or insurance company, and Off) any state or federal agency. G.S. 24-10(g) 

Passthrough Fees 

H. Pursuant to G.S. 24-8(d), a lender may collect money :from the borrower for the payment of: 

1) Taxes, filing fees, recording fees, and other charges and :fees paid to public officials. 
2) Fees paid to a governmemal or a government agency to participate in a loan program sponsored or offered by the government or government agency, 

including loan guarantee and tax credit programs. 
3) Bona fide loan-related goods, products and services provided or to be provided by third parties, including fees for tax payment services, fees for :flood 

certifications, fees for pest: i~ffestation determinations, mortgage broker :fees, appraisal fees, inspection fees, environmental assessment fees, fees for credit: 
report services, assessments, costs of upkeep, sunTeys, attorneys’ fees, nota~ fees, escrow charges, and insurance premiums (including, for example, fire, rifle, 
life, accident and health, disability, unemployment, flood, and mortgage insurance). 

However, no fl~ird paw may charge or receive (i) any unreasonable compensation for loan-related goods, products, and services, or (ii) any compensation :for 
which no loan-related goods and products are provided or for which no or only nominal loan-related services are pefforn~ed. 
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In-House Appraisal Fees 

A bank, savings and loan association, savings bank, or credit utfion, or any subsidial3, thereof organized under the laws of North Carolina or fl~e United States, may 
charge a reasonable :fee as agreed upon by the parties for an appraisal performed by an employee of’the bank, savings and loan association, savings bank, or credit 
union, or any subsidiary, or affiliate thereof. Ifa Ice is collected for the appraisal from the borrower, a copy of the appraisal nmst be provided to fl~e borrower at the 
borrower’s request at no additional charge. G.S. 24-10(h) 

Assumption Fees 

J. When a mortgage or deed o:f trust contains a due-on-sale clause and the original obligor is released :from liability, an assumption fee up to $400 is permitted. When 
a mortgage or deed of trust contains a due-on-sale clause and fl~e original obligor is NOT released from liability, or when a mortgage or deed of trust does not 
contain a due-on-sale clause, an assumption fee up to $125 is pernfitted. G.S. 24-10(d) 

Modification Fees 

K. Pursuant to G.S. 24-1.1A(c), a lender may charge the following lees [’or any modification, renewal, extension, or amendment of the loan (other than deferral fees 
for deferral of loan paymems - see Note M below): 

1) Bona fide discount points. 
2) Fees for the conversion of a variable rate loan to a fixed rote loan, of a fixed rate loan to a variable rate loan, of a closed-end loan to an open-end loan, or of an 

open-end loan to a closed-end loan, provided the fees do not exceed: 
(a) 0.25% of the loan amount, if the principal loan amount is less than $150,000. 
(b) 1% of the loan amoum, if the principal loan amount is $150,000 or more. 

3) Passthrough fees (see Note H). 
4) In-house appraisal fees (see Note I). 
5) Assumption fees (see Note J). 
6) If no assumption fees are charged, additional fees, however denomiuated, payable to the bank which, in the aggregate, do not exceed the greater of $150 or 

0.25% of the outstanding balance. These additional fees nray be charged only pursuant to a written agreement which states the amount of the fee and is made 
at the time the loan is modified, renewed, extended, or amended or at the time the specific modification, renewal, extension, or amendment is requested. 

L. A bank or savings institution organized under the law of North Carolina or of the United States may charge a fee for the modification, renewal, extension or 
amendment of any terms of the loan. The fee may not exceed the greater of $50 or 0.25% of the balance outstanding at that time. For loans of this type, the 
deferral of a payment will likely be considered a type of loan modification for which a bank may charge a modification fee. G.S. 24-1. l(d) 

Deferral Fees 

M. G.S. 24-1.1A(g) controls. The parties may contract to defer payments, and for the payment of interest on deferred interest, as may be agreed upon by the parties, 
and the parties may agree that deferred interest may be added to the principal of the loan. 

However, if the loan is secured by real property upon which there is located or there is to be located a 1-4 family residential structure that is or will be occupied by 
the borrower as the borrower’s principal dwelling, then the deferral fee is subject to the following limitations: 

1) There must be a contemporaneous agreement stating the fee, and, if the installment to be deferred is 15 days or more past due, the agreement must be in 
writing and signed by at least one of the borrowers. An agreement will be considered a signed writing if the lender receives from at least one of the borrowers 
a facsimile or computer-generated message confirming or otherwise accepting the agreement. 

2) The fee may not exceed the greater of $50 or 5% of each installment deferred, multiplied by the number of complete months in the deferral period. A month is 
measured from the date an installment is due. The deferral period is that period during which no payment is required or made as measured from the date on 
which the deferred installment would otherwise have been due to the date the next installment is due under the terms of the note or the deferral agreement. 
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3) The bank may not: pyramid deferral fees. 
4) No late payment charge may be finposed if the deferred payment is paid as agreed. 
5) A deferral fee may be charged for deferring the payment of all or part of one or more regularly scheduled payments, regardles s of whether the deferral results 

in an extension of the maturity date or "the date a balloon payment is due. A modification or extension of the n~aturity date or the balloon payment due date 
which is not incident to a deferral of a regularly scheduled payment is considered a modification or extension as described in Note M above. 

Late Charges 

No No late fee may be charged if all of the principal and interest arc payable in a single payment (i.e., the loan is a "bullet" loan that is not payable in installments of 
interest or principal and interest). Otherwise a lender may charge a late lee of up to 4% of the amotmt of a payment which is past due for 15 days or more. If 
interest is paid in advance, the delinquent payment must be 30 days past due or more. The lender is required to notil), the borrower within 45 days following the 
date the payment was due that a late pay~nent charge has been imposed for a particular late payment. No late fee may be collected from the borrower if the 
borrower informs the lender that non-payment of an instalhnent is in dispute and presents proof of payment within 45 days of receipt of the lender’s notice of the 
late fee. G.S. 24-10.1(b) 

Other Requirements 

Oo Not later than the date of the home loan closing or three business days after the lender receives an application for a home loan, whichever is earlier, the lender must 
deliver or raail to the loan applicant information and exmnples of mnortization of home loans reflecting various terms in a form raade available by the 
Cormnlssioner of Banks. Not later than three business days after the home loan closing, the lender must deliver or raail to the borrower an mnortization schedule 
for the borrower’s home loan. However, a lender is not be required to provide an amortization schedule unless the loan is a fixed rate home loan that requires the 
borrower to make regularly schednled periodic amortizing pay~nents of principal and interest. If the loan is a construction/permanent home loan, the amortization 
schedule must be provided only with respect to the perraanent portion of the home loan during which amortization occurs. If the ho~ne loan transaction involves 
more than one natural person, the lender may deliver or mail the required materials to any one or more of the borrowers. G.S. 24-1.1A(al) 

P° The provisions of G.S. 24-1.1A as set forth in this Usury Chart #2 are not applicable to any loan regulated by G.S. 53 C-5-3. G.S. 24-1.1A(d). As a consequence, 
the provisions of G.S. 24-1.1A do not apply to a real estate-secured loan made by a financial institution engaged in business in North Carolina if (i) the loan is 
insured or guaranteed by the Department of Housing and Urban Development, the Federal Housing Adrainlstration, a national lnortgage association, or the 
Veterans Admiuistration, or (ii) the loan is eligible and cormnitted for sale to a national ~nortgage association, federal home loan bank, federal home loan mortgage 
corporation, or other agency or instrumentality of the Uuited States. 

G.S. 53C-5-3(g) further provides that no North Carolina law (i) prescribing the nature, amount, or form of security or requiring securiU upon which loans may be 
made, (ii) prescribing or limiting the rates or time of payment of the interest any obligation may bear, or (iii) prescribing or limiting the period for which loans may 
be made, shall apply to loans or investments made pursuant to G.S. 53C-5-3. 
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USURY CHART #3 
CLOSED-END LOANS OTHER THAN CLOSED-END RESIDENTIAL LOANS 

August 2013 

This Usu~. Chart #3 applies only 
¯ The borrower is a natural person; 
¯ The debt is incurred by the borrower primarily for personal, family or household purposes (i.e., the loan is a consumer-purpose loan); 
¯ The loan is a closed-end loan; 
¯ The loan amount is less than $300,000; AND 
¯ The loan is (i) unsecured, (ii) secured by collateral other than real property, or (iii) secured by real property, but the loan is NOT secured by a first or subordinate lien on 

real property upon which one or more single-family dwellings or dwelling units (including condominiums and manufactured homes) are or will be located. 

Lomv IS SECURED BY FIRST LIEN ON REAL 

Pt¢Ot’~RTr other than real property upon 
which one or more single-family dwellings 
or dwelling units (including condominiums 

and manufactured homes) are or will be 
located 

Lo~; Is SECURED BY SUBORDINATE LIEN ON 

R~:A~ PRo~.’a~ other than real property 
upon which one or more single-family 
dwellings or dwelling units (including 

condominiums and manufactured homes) 
are or will be located 

LOAN IS UNSECURED OR SECURED B Y 

COLLA TE’IL4L 077tER TtlAN REAL PI¢OI~ERTY 

Loan Amount $0 - $25,000 / $25,001 - $300,000 $0 - $25,000 / $25,001 - $300,000 $0 - $25,000 / $25,001 - $300,000 
Maximum Interest Rate A / B A / B A / B 
Prepayment Penalty C / D C / D C / D 
Fees at Origination E F G 
Passthrough Fees H H H 
In-House Appraisal Fees I I No Fee Permitted 
Assumption Fees J J K 

Modification Fees / Deferral Fees K K K 
Late ChaJcges L L L 

Maximum Interest Rate 
NOTES TO USURY CHART #3: 

A. The interest rate may not exceed the C onunissioner’s Rate. G.S. 24-1.1 (a)(1) 

B. There is no limit on the interest rate. G.S. 24-1.1 (a)(2) 

Prepayment Penalty 

Construction loans may be prepaid in paxt or in full at any time without penalty. G.S. 24-10(b). A "construction loan" is a loan to finauce all or paxt of the cost of constructing 
buildings or other hnprovements on real propcrVy where (i) the loan proceeds are to be disbursed periodically under the terms of a written contract between the lender aa~d the 
borrower as such construction work progresses, and (ii) the loan is payable in full no later tha~a 18 months after the note is signed (if the loan amount is for $25,000 or less) or 36 
months (if the loan amount is more than $25,000). A construction loan may include advances fbr the purchase price of the proper~ upon which the improvements axe to be 
constructed. G.S. 24-10(c) 

Provided the loan is not a construction loan, if the original principal amount of the loan is $100,000 or less, a maximum prepayment penalty of 2% of the outstanding balance may be 
charged if prepayment is made within three yeaxs after the first payment of principal. After three years, the loaa~ may be prepaid in part or in full without penalty. Lender may 
require 30 days’ notice of prepayment. On non-construction loans exceeding $100,000, the prepayment penal~~ is fully negotiable. G.S. 24-10(b) 
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Fees at Origination 

For a construction loan on other than a one- or two-family dwelling, a lender caaa charge fees or discounts that, m the aggregate, do not exceed 2%. For other loans, a lender may 
charge tees or discounts which, in the aggregate, do not exceed 1%. However, if a lender makes both the construction loa~a aa~d a permanent loan utilizing one note (i.e., a 
construction/pemlanent loan), the lender may collect the fees as if they were two separate loans. G.S. 24-10(a) 

Fees or discounts which, in the aggregate, do not exceed 2% of the loan amount may be charged by (i) any mortgagee approved by the SecretaD’ of Housing and Urban 
Development, the Federal }lousing Administration, the Departnlent of Veterans Affairs, a national mortgage association or any t’edeml agency, and (ii) any local or foreign bank, 
savings and loan association or service corporation wholly owned by one or more savings and loaa~ association and permitted by law to make home lomas, credit union or insurance 
company, and (iii) any state or federal agency. G.S. 24-10(g) 

A bm~d< or savings institution organized under "the law of North Carolina or of the United States may charge aaa origination fee that does not exceed "the greater of $50 or 0.25% of the 
outstanding balance of the loan. If no fiinds are disbursed at closing, the lender may charge a $50 fee. If funds are disbursed at closing, the lander nlay charge a $50 f~e or 0.25% of 
the outstanding principal balaaace of the loaaL whichever is greater. G.S. 24-1. l(e) 

Passthrough Fees 

Pursuant to G.S. 24-8(d), a lender may collect money from the borrower for the payment of: 

1) Taxes, filing fees, recording fees, and other charges and fees paid to public officials. 
2) Fees paid to a goverrmaental or a government agency to paJcticipate in a loa~a progra~qa sponsored or offered by the government or government agency, including loan guarantee 

and tax credit prograrns. 
3) Bona fide loan-related goods, products and services provided or to be provided by third pox~ties, including fees for tax payment services, fees for flood certifications, fees for 

pest infestation determinations, mortgage broker tees, appraisal tees, inspection fees, environmental assessnlent fees, fees for credit report services, assessments, costs of 
upkeep, surveys, attorneys’ fees, nots~ fees, escrow charges, m~d insurance premiums (including, for example, fire, title, life, accident and health, disability, unemployment, 
flood, and mortgage insuraJace). 

However, no "third pa~ty may charge or receive (i) aaay unreasonable compensation for loma-related goods, products, and services, or (ii) may compensation for which no lomb-related 
goods and products axe provided or for which no or only nominal loan-related services are perfomaed. 

In-House Appraisal Fees 

A bank, savings mid loan association, savings bank, or credit union, or any subsidia~T thereof organized under the laws of North Carolina or the United States, may charge a 
reasonable fee as agreed upon by the parties for an appraisal performed by an employee of the bin,k, savings and loaaa association, savings bank, or credit union, or any subsidiav or 
affiliate thereot2 Ifa tee is collected for the appraisal from the borrower, a copy of the appraisal must be provided to the borrower at the borrower’s request at no additional charge. 
G.S. 24-10(h) 

Assumption Fees 

J. When a mortgage or deed of trust contains a due-on-sale clause and the original obligor is released from liability, an assumption fee tip to $400 is pemaitted. When a mortgage or 
deed of tI"dst contains a due-on-sale clause and the original obligor is NOT released from liability, or when a mortgage or deed of mist does not contain a due-on-sale clause, an 
assumption fee up to $125 is permitted. G.S. 24-10(d) 

Modification Fees / Deferral Fees 

K. A baa~k or savings institution organized under the law of North Carolina or of the United States may charge a fee for the modification, renewal, extension or amendment of any terms 
of the loan. The fee may not exceed the greater of $50 or 0.25% of the balance outstanding at "that tilne. G.S. 24-1.1(d) 

For loans of these types, a loan assumption (if the loan is not secured by real property) or the deferral of a payment (regardless of the collateral) roll likely be considered a loan 
modification for which the lender may charge a loan modification fee pursuant to G.S. 24-1.1 (d). 

Late Charges 

No late fee may be charged if all of the principal and interest are payable in a single payment (i.e., the loan is a "bullet" loan that is not payable in instalhnents of interest or principal 
and interest). Otherwise a lender may charge a late tee of up to 4% of the amount of a payment which is past due fbr 15 days or nlore. If interest is paid in advance, the delinquent 
payment must be 30 days past due or more. The lender is required to notify "the borrower within 45 days following the date the payment was due that a late payment charge has been 
imposed for a particular late payment. No late fee may be collected from the borrower if the borrower inforras the lender that non-payment ofaa~ installment is in dispute and 
presents proof of payment within 45 days of receipt of the lender’s notice of the late tee. G.S. 24-10.1 (b) 
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USURY CHART #4 

EQUITY LINES OF CREDIT THAT QUALIFY FOR THE LIMITED USURY EXEMPTION UNDER G,S. 24-9 
August 2013 

The regulation of equity lines of credit in North Carolina is particularly complex. Prior to October 2003, equity lines of credit were regulated by G.S. 24-1.2A. In 2003, the North Caroltim 
legislature carved out a special ~’limited" usu137 exemption that applies to certain equity lines of credit made by banks. Equity lines of credit that quali~7 for the limited usury exemption are 
exempt from most rate a~ad fee limitations pursuam to G.S. 24-9. Equity lines of credit that do not qualify for the limited exemption remain subj ect to G.S. 24.1.2A. 

However, regardless of whether an equity line of credit is subject to G.S. 24-9 or G.~: 24-1.2A, if the equity line of credit is secured by a mortgage or deed qf trust upon real estate upon 

which there is" located or there is to be located a structure or structures designed principallyJbr occupancy oJ]iom one-to-four fmnilies which is or will be occupied by the borrower as the 

borrower’s principal dwelling, then the equity line of credit is potentially subjeet to one or more of the consumer protection statutes discussed in Usu~ Chart #8 and should be evaluated 

using this chart and Usury Chart #8. If the loan is subject to one or more of the consumer protection stu~tes identified in Usury C~art #8, then the limitutions, restriction, and 

prohibitions contained in the applicable consumer proteetion statute(s) control and override any corresponding limitations, restrietions and prohibitions contained in this chart. 

This Usury Chart #4 applies only i[:. 

* The lender is a bank, savings and loan association, savings bank, or credit union chartered under the laws of North Carolina or the United States;~ 

* The borrower is a natural person; 

* The debt is incurred by the borrower primarily for personal, family or household purposes (i.e., the loan is a consumer-purpose loan); 

* The loan is a revolving line of credit, open-end loan, revolving credit plan, or revolving credit card plan; 

* The initial credit limit is $12,000 or more, but less than $300,000;~ 

* At any time within a specified period not to exceed thir~ years, the borrower may request, and the lender is obligated to provide, credit advances up to the agreed 
aggregate credit limit; ~ 

* Any repayments of principal within the specified time will reduce the amount of advances counted against the aggregate credit limit; AND 

* The loan is secured by a first or subordinate mortgage or deed of trust on real property that shows on its face (i) the maximum principal amount that may be secured at 
any one time, and (ii) that it secures an equi .ty line of credit governed by the provisions of Article 9 of Chapter 45 of the North Carolina General Statutes.~ 

Limited Usury Exemption 

If the equity line of credit has all of the characteristics listed above, the equity line of credit qualifies for the limited usury, exemption under G.S. 24-9, and the lending bmnk may charge and 
collect from the borrower interest at any rate and fees and other charges in a~ay a~qaount the borrower agrees to pay in connection with the equity line of credit. 

However, even if an equity line of credit qualifies for the limited usu~~ exemption under G.S. 24-9, the equity line of credit will be subject to the follomng, to the extent otherwise applicable: 

1 For an equity line of credit to be exempt under G.S. 24-9, the lender must be a "bank." The term "bank" is defined in G.S. 24-9 as % bank, savings and loan association, savings break, or 

credit union chartered under the laws of North Carolina or the United States." The tram ~bank’ does not include aW subsidiary or affiliate of a bank, savings and loan association, savings 
bank, or credit tmion chartered under the laws of North Carolina or the United States "that is not itself a bank, savings and loan association, savings bank, or credit union chartered under the 
laws of North Carolina or the United States. 

2 As originally adopted in 2003, the initial credit limit had to be $10,000 or more. ttowever, on January 1,2008, and on Janua~ 1 eveU five years thereafter, G.S. 24-9(a)(2)e. provides that 

the minimum initial credit limit required to quali~, the equity line of credit for the limited usury exemption will be increased by $1,000. This means, for example, "that if the closing occurred 
on or after January 1, 2008, but prior to JanuaU 1, 2013, the initial credit limit had m $11,000 or more to qualify7 for the limited usmy exemption. If the loan closes on or after JanuaU 1, 
2013, but prior to January’ 1,2018, the initial credit limit must be at least $12,000 to qualify for the limited exemption. If the initial credit limit is $300,000 or more, the loa~q is an exempt 
transaction pursuant to G.S. 24-9(a)(3)a. - see Usury~ Chart # 1. 

s The tern1 ~%nder is obligated" means that the lender is contractually bound to provide credit advances - they may not be discretionaU on the lender’s part. ttowever, a lender may temmnate 
the plan or suspend credit privileges if permitted under the Truth-in-Lending regulations that govern home equity lines of credit. 

4 ~llae requirements for the mortgage or deed oftrdst to state on its face the maxinmm principal amount secured and that it secures an equity line of credit are not requirements that nmst be 
satisfied to qualify the equity line of credit for the limited USUlT exemption under G.S. 24-9. However, unless the requirements are satisfied, the mortgage or deed of trust will not qualify as an 
equity line securi~~ instrument under Article 9 of Chapter 45 of the General Statutes, and future advances will not have priori~ tbr lien purposes from the date the mortgage or deed of trust is 
recorded. 
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1. The provisions of G.S. 24-1.1E, the anti-predatory lending statute that regulates high-cost home loans. (See Usury, Chaxt #8) 

2. The provisions of G.S. 24-10.2, which provides consumer protections for certain home loans. (See Usury Chaxt #8) 

3. Limitations on prepayment penalties. (See below) 

4. Loss of exempt status if the borrower’s credit limit is at ant, time reduced below the borrower’s initial credit limit for any reason other than a pem~issible reason. (See below) 

Limitations on Prepayment Penalties 

Equity lines of credit that qualify7 fbr the limited usury exemption contained in G.S. 24-9 are subject to special limitations regarding prepayrnent penalties. The general nile under G.S. 24- 
9(c) is that no prepayment fees or penalties may’ be charged or collected by the balN with respect to an equity line of credit. However, "there is one exception to this rule: A bank mat, 
charge and collect prepayment fees or penalties fbllowing the borrower’s voluntary exercise of a right or option to repay all or any portion of the outstanding balance of a variable interest 
rate equity line of credit at a fixed interest rate over a specified period of time, subject to the follomng limitations: 

1. Prepayment fees or penalties may be charged only ruth respect to the prepayment of that portion of the outstanding balance the borrower voluntarily agrees to repay" at a fixed 
interest rate over a specified time; 

2. N~pr~paymentf~es~rpena~tiesmaybechargedf~rpr~paymentsmadem~rethan3~m~nthsa~ertheb~rr~werv~untaxi~y exercises the right or option to repay that portion ofthe 
outstanding balance of the equity line of credit at a fixed interest rate over a specified period of time; and 

3. Itie prepayment tees or penalties charged with respect to that portion of the outstanding balance to be repaid at a fixed rate over a specified period of time may not exceed, in the 
aggregate, more than 2% of the amount prepaid. 

Reduction of Borrower’s Credit Limit May Result in Loss of the Limited Usury Exemption 

If the borrower’s credit limit is at any- time reduced below the borrower’s initial credit limit, the bank will lose its limited usury exemption (and the loan will thereafter be subject to the 
usury: limitations in G.S. 24-1.2A described in Usury’ Chart #5) unless the credit limit is reduced because of one or more of the followingS: 

1. There is fraud or material misrepresentation by the consumer in com~ection with the plan. 

2. Itie consumer fails to meet the repayment terms of the agreement fi, r any" outstanding balance. 

3. Any action or inaction by the consumer adversely affects the bank’s security for "the plan, or any right the bank has in such security. 

4. Federal law dealing with credit extended by the bank to its executive officers specifically requires that, as a condition of the plan, the credit shall become due and payable on 
demand, provided the bank includes such a provision in the initial agreement. 

5. The value of the dwelling that secures the plan declines significantly below the dwelling’s appraised value for purposes of the plan. 

6. The baak reasonably believes that the consumer will be unable to fulfill the repayment obligations under the plan because of a material change in the consumer’s financial 
circumstances. 

7. The consumer is in default of any material obligation under the agreement. 

8. The bank is precluded by government action from imposing the annual percentage rate provided for in the agreement. 

9. Itie priority of the bank’s security interest is adversely" affected by government action to the extent that the vahle of the security interest is less than 120 percent of the credit line. 

10. The bal~k is notified by its regulatory’ agency that continued advances constitute an unsafe and unsound practice. 

11. The credit limit was reduced at the request of the borrower because the borrower was engaged in the refinancing of a loan secured by a superior lien on the san~e real property, and 
the reduction in the credit limit of the equity line of credit is no greater than the difference between the loan amount secured by the refinancing mortgage mid the outstanding 
principal balance of the loan being refinanced. 

5 With the exception of reason no. 11, the justifications for reducing the borrower’s credit limit axe the same reasons a creditor may unilaterally reduce a borrower’s credit limit in a home 

equity" line of credit that is subject to Reg Z. In identi/}~ing the reasons a borrower’s credit limit may be reduced without losing the limited usury~ exemption, G.S. 24-9(a)(2)e. refers 
specifically to section 5b of Reg Z, and in particular to 12 C.F.R. 226.5b(1)(2) and 12 C.F.R. 226.5b(f)(3)(vi), both of which were adopted by the Federal Reserve Board. Because the CFPB 
now has rulemaking authority and responsibility for the federal Truth-in-Lending Act, the regulations previously adopted by the Federal Reserve Board are now outdated. The corresponding 
regulations adopted by the CFPB aJe codified at 12 C.F.R 1026.40(1)(2) and 12 C.F.R 1026.40(1)(3)(vi). 
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USURY CHART #5 

EQUITY LINES OF CREDIT THAT ARE SUBJECT TO G,S. 24-1.2A 

BECAUSE THEY DO NOT QUALIFY FOR THE LIMITED USURY EXEMPTION UNDER G.S, 24-9 
August 2013 

The regulation of equity lines of credit m North Carolina is pozticuloxly complex. Prior to October 2003, equity lines of credit were regulated by G.S. 24-1.2A. In 2003, the North Coxolina 
legislature calwed out a special "limited" usury exemption that applies to certain equib7 lines of credit made by banks. Equity lines of credit that qualify for the limited usury exemption 
exempt from most rate oa~d fee limitations pursuoa~t to G.S. 24-9. Equity lines of credit that do not qualify for the limited exemption remain subject to G.S. 24.1.2A. 

However, regardless of whether an equity line of credit is subject to G.S. 24-9 or G.S. 24-1.2A, if the equity line of credit is" secured by a mortgage or deed of trust upon real estate upon 
which there is located or there is to be located a structure or structures designed principally for occupancy of Jbom one-to-jbur families which is or will be occupied by the borrower as the 
borrower’s principal dwelling, then the equity line of credit is potenlially subject to one or mare of the consumer protection statutes discussed in Usury Chart #8 attd should be evahtated 
using this chart and Usury Chart #8. If the loan is subject to one or more of the consumer protec~tion statutes identified in Usury Chart #8, then the limitations, restriction, and 
prohibitions contaiued in the applicable consumer protection stalute(~’) control aud override auy corresponding limitations, restrietions and prohibitions contained in this chart. 

This Usur. Chart #5 applies ~! 
* The borrower is a natural person; 
~ The debt is incurred by the borrower primarily for personal, family or household purposes (i.e., the loan is a consumer-purpose loan); 
* The loan is an open-end (or revolving) line of credit; 
* The credit limit is less than $300,000; 
* At any time within a specified period not to exceed thirty years, the borrower may request, and the lender is obligated to provide, credit advances up to the agreed aggregate 

credit limit;6 
* Any repayments of principal within the specified time will reduce the amount of advances counted against the aggregate credit limit; 
* The loan is secured by a first or subordinate mortgage or deed of trust on real property that shows on its face (i) the maximum principal amount that may be secured at any 

one time, and (ii) that it secures an equity line of credit governed by the provisions of Article 9 of Chapter 45 of the North Carolina General Statutes; AND 
For whatever reason, the equity line of credit does not qualify for the limited usury exemption under G.S. 24-9. 

Initial Credit Limit 

Maximum Interest Rate 

Prepayment Penalty. 

Fees at Origination / Life of Loan Limits 

Passthrough Fees 

In-House Appraisal Fees 

Assumption Fees 

Modification Fees / Deferral Fees 

Late Charges 

Equity Line of Credit 
Secured by ~TRST oR SUBORDINATE LILL~V on real propert~ 

$0 - $300,000 
A 
B 
C 
D 
E 
F 

G 
None Permitted 

NOTES TO USURY CHART #5 
Maximum Interest Rate 

A. The interest rate may not exceed tile Commissioner’s Rate as specified in G.S. 24-1. l(c). While the interest rate may be an adjustable or variable rate, the rate in effect fbr a given 
period may not exceed the maximum rate permitted under G.S. 24-1.1 (c) for the some period. G.S. 24-1.2A(a) 

~ The term "lender is obligated" memos that the lender is contractually bound to provide credit advoa~ces - they may not be discretionosy on the lender’s post. The contract must set forth may 
events of default by the borrower, or other events not within the lender’s control, which may relieve the lender from the lender’s obligation, oaad must state whether or not the lender has 
reserved the right to cancel or tem~inate the obligation. 
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Prepayment Penalty 

B. Equity lines of credit subject to G.S. 24-1.2A may be prepaid in paJct or in tM1 at any time without penalty,. G.S. 45-82.4. When the balance is $0, the lender must cancel the 
mortgage or deed of trust upon request. G.S. 45-81 

Fees at Origination / Life of Loan Limits 

C. G.S. 24-1.2A(b) permits a lender to charge fees on equity lines of credit which, in the aggregate and over the life of the contract based on the maximum limit of the line of credit, do 
not exceed those permitted tinder G.S. 24-10. This provision is ambiguous because the following fees perrmtted by G.S. 24-10 are permitted only if the loan is made under G.S. 24- 
1.1. While it may be argued that the intent of G.S. 24-1.2A(b) is to permit lenders to charge the fallowing tees even though the equity line of credit is made under G.S. 24-1.2A (and 
not G.S. 24-1.1), the ability’ of a lender to charge the following fees is uncertain: 

Passthrough Fees 

D. 

When the loan is secured by a first lien on real property 

If the loan is a construction loan on other than one- or two-family dwellings (which is unlikely in the context of an equity line of credit), a lender may charge fees or 
discounts that, in the aggregate, do not exceed 2%. 

~ If the loan is not a construction loan on other than one- or two-family dwellings, a lender may charge fees or discounts which, in the aggregate, do not exceed 1%. 

If a lender makes both the construction loan and a peImanent loan utilizing one note (i.e., a constmction/pemianent loan), a lender may collect the tees as if they were 
two separate loans. G.S. 24-10(a) 

When "the loan is secured by a subordinate lien on real property, fees or discounts which, in the aggregate, do not exceed 2% of the loan amount may be charged by (i) any 
mortgagee approved by the Secretary. of Housing and Urbaa~ Development, the Federal Housing Administration, the DepaJctment of Veterans Affairs, a national mortgage 
association or any federal agency, and (ii) any local or foreign bank, savings and loan association or service corporation wholly o~ned by one or more savings and loan 
association and permitted by law to make home loans, credit union or insurance company, and (iii) any state or federal agency. G.S. 24-10(g) 

Pursuant to G.S. 24-8(d), a lender may collect money from the borrower for the payment of: 

1) Taxes, filing fees, recording fees, and other charges and fees paid to public officials. 
2) Fees paid to a goveI~miental or a goveI~mient agency to participate in a loan program sponsored or offered by the government or goveinrnent agency, including loan guarantee 

and tax credit programs. 
3) Bona fide loan-related goods, products and services provided or to be provided by third paJcties, including fees for tax payment seladces, fees for flood certifications, fees for 

pest infestation detem~inations, mortgage broker fees, appraisal fees, inspection f~es, enviroImiental assessment f~es, fees for credit report services, assessments, costs of 
upkeep, surveys, attorueys’ fees, notas~’ fees, escrow charges, and insurance premiums (including, for example, fire, title, life, accident and health, disability, unemployment, 
flood, and mortgage insurance). 

ttowever, no third pa~:ty may charge or receive (i) any unreasonable compensation far loan-related goods, products, and services, or (ii) any compensation for which no loan-related 
goods and products a~:e provided or for which no or only nominal loan-related services are performed. 

In-House Appraisal Fees 

E. A bank, savings and loan association, savings batik, or credit miion, or an?" subsidiary thereof organized under the laws of North Carolina or the United States, may charge a 
reasonable fee as agreed upon by the parties for an appraisal performed by an employee of the bank, savings and loan association, savings bank, or credit union, or any subsidiary or 
affiliate thereof. Ifa fee is collected for the appraisal from the borrower, a copy of the appraisal must be provided to the borrower at the borrower’s request at no additional charge. 
G.S. 24-10(h) 

Assumption Fees 

F. When a mortgage or deed of trust contains a due-on-sale clause and the original obligor is released from liability, an assumption fee up to $400 is permitted. When a mortgage or 
deed of trust contains a due-on-sale clause and the original obligor is NOT released from liability, or when a mortgage or deed of trust does not contain a due-on-sale clause, an 
assumption fee up to $125 is permitted. G.S. 24-10(d) 

Modification Fees / Deferral Fees 

G. A~end~rmaychargeafeef~rthem~dificati~n,renewa~,ext~nsi~n~ramendmant~fanyterms~fthe~an. Thefeemaynotexceedthegreaterof$50or0.25%ofthebalance 
outstanding at that time. G.S. 24-1.2A(b). For aa~ equity line of credit, the deferral of a payment will likely be considered a loan modification for which the lender may charge a loan 
modification tee pnrsuant to G.S. 24-1.2A(b). 
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USURY CHART #6 
OPEN-END CREDIT CARD PLANS THAT: 

ARE UNSECURED OR SECURED BY COLLATERAL OTHER THAN REAL PROPERTY, 
AND 

(2) QUALIFY FOR THE LIMITED USURY EXEMPTION UNDER G,S. 24-9 
August 2013 

In 2003, the North Carolina General Assembly carved out an additional "limited" usury exemption for certain revolving credit card plans offered by banks. If the 

credit card plan satisfies the specific requirements of G.S. 24-9, the credit card plan will be subject to the limited usury exemption described in that statute. If the 

revolving line of credit does not satis~�~ all of the requirements for a bank credit card plan under G.S. 24-9, the revolving line of credit (if not otherwise exempO is 

subject to the provisions of G.S. 24-1I and G.~: 24-11.1. 

This Usury Chart #6 applies only if: 
¯ The lender is a bank, savings and loan association, savings bank, or credit union chartered under the laws of North Carolina or the United States;7 
¯ The borrower is a natural person; 
¯ The debt is incurred by the borrower primarily for personal, family or household purposes (i.e., the loan is a consumer-purpose loan); 
¯ The loan is an open-end (or revolving) credit card plan (i.e., credit that can be accessed by use of a credit card); 
¯ The initial credit limit is less than $300,000; AND 
¯ The loan is either unsecured or secured by collateral other than real property,s 

Limited Usu~ Exemption 

The Bank may charge and collect from any borrower interest at any rate, as well as fees and other charges in any amount "that the borrower agrees to pay in connection 
with a revolving credit card plan "that qualifies :for the limited usur?~ exemption under G.S. 24-9(d). 

; For credit card plaa~ to be exempt under G.S. 24-9, the lender must be a "baaak." The term "bank" is defined in G.S. 24-9 as "a baaak, ,savings and loaaa association, savings bank, or credit 
tmion chartered under the laws of North Carolina or the United States." ~lhe term ’bank’ does not include any subsidiary.- or affiliate of a bank, savings and loan association, savings bank, or 
credit union chartered under the laws of North Carolina or the United States that is not itself a bmnk, savings and loaaa association, savings bank, or credit union chartered reader the laws of 
North CaJcolina or the United States. 

~ The limited usuv exemption for bank-issued credit card plmas does not apply to a revolving credit card plan that is secured by a mortgage or deed of trust on real property. However, if the 
real-estate-secured credit caxd plan is not otherwise exempt, it may qualify for the limited usury" exemption that applies to certain equity lines of credit - see Usu~~ Chart # 4; otherwise, it will 
be subject to Usu~ Cha3:t #5. 
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USURY CHART #7 
OPEN-END CREDIT CARD PLANS THAT 

ARE UNSECURED OR SECURED BY COLLATERAL OTHER THAN REAL PROPERTY, 

BUT THAT 

DO NOT QUALIFY FOR THE LIMITED USURY EXEMPTION UNDER G.S. 24-9 
August 2013 

This Usury Chart #7 applies only ifi 
¯ The loan is an open-end (or revolving) line of credit [Note: It need not be a credit card plan]; 
¯ The credit limit is less than $300,000; 
¯ The borrower is a natural person; 
¯ The debt is incurred by the borrower primarily for personal, family or household purposes (i.e., the loan is a consumer-purpose loan); 
¯ The loan is either unsecured or secured collateral other than real property; AND 
¯ The loan is NOT a credit card plan that qualifies for the limited usury exemption under G.S. 24-9 (See Usury Chart #6). 

Open-end credit plans, 
including revolving credit card plans 

- but excluding direct loans under a check loan, check credit, 
or other such plan 

$0 - $300,000 

A 

Initial Credit Limit 
Maximum Interest Rate / 
Annual or Monthly" Charge 

Prepayment Penalty None Permitted None Permitted 

Fees at Origination C C 

Passthrough Fees D D 

Assumption, Modification, and 
Deferral Fees None Permitted None Permitted 

Late Charges E E 

Other Restrictions F, G None 

Other revolving credit loans, 
including check loans, check credit or other revolving credit plans 

where lender makes direct loans to borrower 

$0 - $300,000 

B 

Maximum Interest Rate / Annual or Monthly Charge 

A. 

NOTES TO USURY CItART #7 

This rule applies to any extension of credit under an open-end credit or similar plan, including revolving credit card plans and revolving charge accounts, but excluding any’ loan 
made directly by a lender under a check loan, check credit or other such plaza. 

If no service charge is imposed on the borrower if the account is paid in full within 25 days t?om the billing date, and either (ii) the lender charges an annual charge that does not 
exceed $24, or (ii) if the lender chooses not to impose an almual charge, the lender imposes a service charge that does not exceed $2.00 per month on the balance of any account 
which is not paid in full within 25 days from the billing date, then the lender may" charge and collect interest, finance charges, or other fees at a rate in the aggregate that does not 
exceed 1.5% per month computed on the unpaid portion of the balance of the previous month less payments or credit mthin the billing cycle, or on the average daily balance 
outstanding during the current billing period. 

However, if the open-end or similar plan charges a monthly periodic rate greater than 1.25%, then the account may not be secured by real or personal property or any other thing of 
value. 

G.S. 24-1 l(a), (al), and (c) 
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On revolving credit loans (including check loans, check credit or other revolving credit plans whereby a balN, banking institution or other lending agency makes direct loans to a 
borrower), if agreed to in writing by the borrower, the lender may collect interest and service charges by application of a monthly periodic rate computed on the average daily 
balance outstanding during the billing period. The rate mW not exceed 1.5%. 

However, if the open-end or sin~ilar plan charges a monthly periodic rate greater than 1.25%, then the account may not be secured by real or personal proper~ or any other thing of 
value. 

G.S. 24-1 l(b) and (c) 

Fees at Origination 

C. No person, fu~ or co:poration may charge a discount or fee m excess of 6% of the principal amount of the accounts acquired t~om or ttuough any vendors or others providing 
services who participate in such plan. Otherwise, no origination fees are contemplated or authorized. 

Passthrough Fees 

D. Pursuant to G.S. 24-8(d), a lender may collect money frolll the borrower for the payment of: 

1) Taxes, filing fees, recording fees, and other charges and fees paid to public officials. 
2) Fees paid to a governmental or a government agency to participate in a loan program sponsored or offered by the government or govenwnent agency, including loan guarantee 

and tax credit programs. 

3) Bona fide loan-related goods, products and services provided or to be provided by third parties, including fees for tax payment services, fees for flood certifications, tees for 
pest infestation determinations, mortgage broker tees, appraisal fees, inspection tees, environmental assessment tees, tees for credit report services, assessments, costs of 
upkeep, surveys, attorneys’ fees, nota~ fees, escrow charges, and insurance premiums (including, for example, fire, title, life, accident and health, disability, unemployment, 
flood, and mortgage insurance). 

However, no third par~ may charge or receive (i) any unreasonable compensation tbr loan-related goods, pro&~cts, and services, or (ii) any compensation for which no loan-related 
goods and products axe provided or for which no or only nominal loan-related services are performed. 

Late Charges 

E. For a pwment past due 30 dws or more, the lender may charge 

¯ If the outstanding balance is less "than $100, a late fee not to exceed $5 

¯ If the outstanding balance is $100 or more, a late fee not to exceed $10. 

However, in no case may the late charge exceed the outstanding principal balance. 

G.S. 24-1 l(dl) 

Other Restrictions 

Fo A lender may not impose an annual or service charge on an existing credit card account upon which the charge has not previously been imposed tmless the lender (i) gives the 
cardholder at least 30 days prior notice of any new annual charge or service charge the lender proposes to charge, and (ii) advises the cardholder of his right not to accept the new 
charge. This notice shall be bold and conspicuous, and shall be on the face of the periodic billing statement or on a separate statement which is clearly noted on the ~ce of the 
periodic billing statement provided to the cardholder. If the cardholder does not accept "the new charge upon an existing credit card account, the lender may require that "the 
cardholder make no further use of the account beyond the 30-day period in order to avoid paying the aamual charge, but the cardholder shall be entitled to pay offany remaining 
balance according to the terms of the credit agreement. If, within 12 months of the initial imposNon of an armual charge, the cardholder rescinds his credit card contract and 
surrenders all cards issued trader the contract to the lender, the cardholder shall be entitled to a prorated refund of the armual fee previously charged, credited to the cardholder’s 
credit card account. 

Credit card accounts in North Carolina are subject to the disclosure requirements contained in G.S. 24-11.1. However, G.S. 24-11 .l(c) provides as follows: 

The form and content of the disclosuxes described in [G. S. 24-11.1] may be consistent with similar disclo sures required by the federal Truth-in-Lending Act, 15 
U.S.C. § 1601 et seq., and Regulation Z, 12 C.F.R. 226. Any anaendment to the Act or Regulation that addresses credit card disclosures shall to the extent it 
covers applications, solicitations, and other communications covered by this section, replace the disclosure requirements of this section for creditors subject to 
the Act. 

References in G.S. 24-11.1 to Reg Z as codified in 12 C.F.R. 226 are now outdated and certainly suspect. Reg Z as promulgated by the CFPB is codified in 12 C.F.R. Part 1026. 
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USURY CHART #8 

CONSUMER PROTECTIONS 

FOR 

LOANS SECURED BY THE BORROWER’S PRINCIPAL DWELLING 

August 2013 

IMPORTANT NOTE: Tiffs chart covers three important North Carolina statutes that afford consumers protection when a loan is secured by "the borrower’s principal dwelling: 

* G.S. 24-10.2, which prohibits certain nfiscellaneous abusive lending practices, including "flipping"; 

* G.S. 24-1.1E, North Carolina’s primary anti-predatory lending statute; and 

* G.S. 24.1.1F, which is intended to curtail certain abusive sub-prime lending practices. 

The three North Carolina statutes were not adopted in a vacuum - to the contrary, they were intended to broaden consumer protections then afforded by the federal Truth- 
in-Lending Act (TILA) and, in particular, the federal Home Ownership and Equity Protection Act (HOEPA), which was adopted by Congress as an amendment to TILA in 
1994. 

Because they were (at least in part) based on corresponding federal laws and regulations, G.S. 24.1.1E and G.S. 24.1.1F contain several references to TILA, HOEPA, and 
Reg Z, the implementing regulation adopted by the Federal Reserve Board, which then had TILA rulemaking authority. 

The Dodd-Fmnk Wall Street Reform and Consumer Protection Act of 2010 amended TILAiHOEPA and transferred all nflemaldng authority and responsibility for 
TILAiHOEPA from the Federal Reserve Board to the Bureau of Consumer Financial Protection (CFPB). The CFPB has already nrade (and is continuing to make) 
sweeping revisions to the regulations governing home loans, ~naW of which will not become effective until 2014. As a result, references in the North Carolina usury and 
consumer protection statutes to TILA, HOEPA, and Reg Z as adopted by the Federal Reserve Board may now be outdated, are certainly suspect, and are already very much 
"out of sync" with the corresponding Reg Z provisions, particularly those that have been newly adopted by the CFPB and that are not yet effective. 

To further complicate matters, in adopting Session Law 2013-399 in the closing days of the 2013 legislative session, the General Assembly amended G.S. 24-1.1E and G.S. 
24.1.1F. The changes noted in the charts become effective October 1, 2013. 

Even ira loan is an exempt loan because the loan amount is $300,000 of more, every consumer-purpose open-end or closed-end loan to an individual should be tested 

against each of these three consumer protection statutes if the loan is secured by a lien on (i) a manufactured home that is or will be occupied by the borrower as the 

borrower’s principal dwelling, or (ii) real property upon which there is located or there is to be located a 1-4family residential structure that is or will be occupied by 

the borrower as the borrower’s principal dwelling. The following chart provides guidance as to the universe of loans potentially subject to each statute. 

In using this Usury Chart #8 for each statute: 

STEP |: 

STEP 2: 

STEP 3: 

Determine whether the loan is within the mffverse of loans to which the stalute may apply. If it is not, you may proceed to the next statute. 

If the loan is within the universe of loans to which the statute may apply, determine whether the specific terms of the loan exceed one or more of the 

thresholds. If the loan terms do not exceed any threshold, you may proceed to the next statute. 

If the terms of the loan exceed one or more of the thresholds, then the loan is subject to the limfiations, restrictions, and prohibitions finposed by that 

statute in addition to any restrictions that otherwise apply to the loan m~der North Carolina law or Reg Z. 
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Loans with the following characteristics should be evaluated using this Usury Chart #8: 

G.S. 24-10.2 

Protections in Certain G.S. 24-1.1E *G.S 24-1.1F 

Consumer Home Loans High-Cost Home Loans Rate Spread Home Loans 

Borrower Natural person Natural person 

Loan Purpose Consumer-purpose Consumer-purpose 

Loan Type Open-end or closed-end loan Open-end or closed-end loan 

Loan Amount No limit specified Not: more than the lesser of 

Collateral Loan secured by a mortgage or deed of trust 
on real estate upon which there is located or 
there is to be located a 1-4 family residential 
structure that is or will be occupied by the 
borrower as the borrower’s principal dwelling 

A reverse mortgage transaction The loan is 
NOT 

(i) $300,000, or 

(ii) Fa~mie Mae’s conlbrming loan size limit 
for a single-family dwelling (currently 
$417,000 to $625,500 in NC, depending on the 
county) 
Loan secured by either: 

(i) A security interest in a manufactured home 
that is or will be occupied by the borrower as 
the borrower’s principal dwelling, or 

(ii) A mortgage or deed of trust on real estate 
upon which there is located or there is to be 
located a 1-4 family residential structure that is 
or will be occupied by the borrower as the 
borrower’s principal dwelling 

A reverse mortgage transaction 

Natural person 

Consumer-purpose 

Open-end or closed-end loan 

Does not exceed Fannie Mae’s conforming 
loan size limit for a single-family dwelling 
(currently $417,000 to $625,500 in NC, 
depending on the county) 

Loan secured by: 

(i) A security interest in a manufactured home 
that is or will be occupied by the borrower as 
the borrower’s principal dwelling, 

(ii) A mortgage or deed of trust on real 
property upon which there is located a existing 
1-4 faraily residential structure that is or will 
be occupied by the borrower as the borrower’s 
principal dwelling, or 

(iii) A mortgage or deed of trust on real 
property upon which there is to be constructed 
using the loan proceeds a 1-4 family 
residential structure which, when completed, 
will be occupied by the borrower as the 
borrower’s principal dwelling 

An equity line of credit, construction loan, 
reverse mortgage transaction, or bridge loan 
with a term of 12 months or less 

* Session Law 2013-399 completely rewrote G.S. 24-1.1F effective October 1, 2013. This column identifies the universe o:f loans that: may, depending on the loan’s annual 
percentage rate, be considered rate spread home loans under NC law, but only if the loan is closed be(ore October 1, 2013. Beginning October 1, 2013, G.S. 24-1.1F 
redefines a "rate spread home loan" as "a loan that has an a~mual percentage rate that exceeds the limits set: out in 15 U.S.C. § 1639c(c)(1)(B)(ii) and aw regulations 
promulgated thereunder," effectively adopting the :federal test: used to determine whether a loan is a higher-priced mortgage loan for Reg Z purposes. 
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G.S. 24-10.2 -PROTECTIONS IN CERTAIN CONSUMER HOME LOANS 

STEP 1 : 

Identity of Borrower 

Loan Purpose 

Loan Type 

Loan Amount 

Collateral 

The universe of loans that may be "consumer home loans" subject to the consumer protection provisions of G.S. 24-10.2 includes both open-end credit plans 
and closed-end home loans that have al~l of the following attributes: 

A natural person 

Debt is incurred primarily for personal, family, or household purposes (i.e., the loan is a consmner-purpose loan) 

Open-end or closed-end loan, but NOT a reverse mortgage transaction 

AW amount 

Loan secured by a mortgage or deed of trust on real estate upon which there is located or there is to be located a 1-4 fanfily 
residential structure that is or will be occupied by the borrower as the borrower’s principal dwelling 

STEP 2: There are no specific tests or thresholds that apply to loans that have the attributes identified above - all are considered "consumer home loans" subject to the 
restrictions described in Step 3. 

STEP 3: Consumer home loans are subject to the following limitations, restrictions, and prohibitions: 

No Financing Credit Insurance Premiums. A lender may not finance, directly or indirectly, any credit life, disability, or unemployment insurance, or any ofl~er life 
or health insurance premitm~s. However, insurance premiums calculated and paid on a monthly basis are not be considered financed by the lender. 

Prohibition Against "Flipping." A lender may not: knowingly or intentionally engage in the mifair act or practice of "flipping" a consumer home loan. "Flipping" 
occurs when a lender makes new consumer home loan to a borrower that refinances an existing consumer home loan under circumstances in which fl~e new loan 
does not have reasonable, tangible net benefit to the borrower considering all of the circumstances, including the terms of both the new and refinanced loans, the 
cost of the new loa~ and the borrower’s circumstances. The prohibition against "flipping" applies without regard as to whether the interest rate, points, Ices, and 
charges paid or payable by the borrower in connection with the refinancing would render the loan a high-cost home loan nnder G.S. 24-1.1E. 

Prohibition Against Counseling Default. Prior to and in connection with the closing or plalmed closing of a consumer home loan that: will refinance all or any portion 
of a borrower’s existing loan or debt, a lender may not (i) recommend to the borrower that the borrower default on the existing obligation, or (ii) encourage the 
borrower to default on an existing obligation. 
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G.S. 24-1.1E - NORTH CAROLINA’S HIGH COST HOME LOAN STATUTE 

NOTE: G.S. 24-1.1E is North Carolina’s primary anti-predatory lending statute. The corresponding provisions in Reg Z are those sections that regulate what in 

Reg Z parlance have been called "HOEPA loans," "Section 32 loans," or "high-cost mortgages." Reg Z as adopted by the CFPB consistently identifies these loans 

as "high-cost mortgages." Once allthe n~v CFPB regulations become effective, high-cost mortgages will be subject to Reg Z sections 31, 32, 34, 36, and 43. 

STEP 1 : The universe of loans that may be considered "high-cost home loans" subject to the restrictions and limitations imposed by G.S. 24-1.1E includes both open- 

end and closed-end home loans that have all of the following attributes: 

Identity of Borrower 

Loan Purpose 

Loan Type 

Loan Amount 

Collateral 

A natural person 

Debt is incurred primarily for personal, family, or household purposes (i.e., the loan is a consumer-purpose loan) 

Open-end or closed-end loan, but NOT a reverse mortgage transaction 

Not more than the lesser of 

(i) $300,000, or 

(ii) Fannie Mae’s conforming loan size limit for a single-family dwelling (currently $417,000 to $625,500 in NC, 
depending on the county) 

Loan secured by either: 

(i) A security interest in a manufactured home that is or will be occupied by the borrower as the borrower’s principal 
dwelling, or 

(ii) A mortgage or deed of trust on real estate upon which there is located or there is to be located a 1-4 family 
residential structure that is or will be occupied by the borrower as the borrower’s principal dwelling 

STEP 2: Determine whether the specific terms of the loan exceed one or more of the following thresholds: 

APR Threshold. The APR threshold under G.S. 24-1.1E reads as follows: 

Without regard to whether the loan transaction is or may be a "residential mortgage transaction" (as the term "residential mortgage transaction" 
is defined in section 226.2(a)(24) of Title 12 of the Code of Federal Regulations, as amended from time to time), the anntml percentage rate of 
the loan at the time the loan is consummated is such that the loan is considered a "mortgage" under section 152 of the Home Ownership and 
Equity Protection Act of 1994 (Pub. Law 103-25, [15 U.S.C. § 1602(aa)]), as the same may be amended from time to time, and regulations 
adopted pursuant thereto by the Federal Reserve Board, including section 226.32 of Title 12 of the Code of Federal Regulations, as the same 
may be amended from time to time. 

Under the current roles, a loan is a high-cost home loan for purposes of G.S. 24-1.1E if the APR at closing exceeds by more than 8 percemage points for first-lien 
loans, or by more than 10 percentage points for subordinate-lien loans, the yield on Treasury securities having comparable periods of nmturity to the loan maturity 
as of the 15t~ day of the month inunediately preceding the month in Milch the lender receives the credit application. 

However, the language in G.S. 24-1.1E has not kept pace with recent changes to HOEPA made by the Dodd-Frank Wall Street Reform and Consumer Protection 
Act, which introduced a new and different formula for determining whether a loan is a high-cost mortgage under Reg Z. The CFPB regulations introducing the 
new formula were adopted in January 2013 but do not become effective until January 10, 2014. It is likely (but not certain) that the APR threshold test in 
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G.S. 24-1.1E will be interpreted in a maimer consistent with "the recent revisions to HOEPA and fl~e new CFPB regulation. The Reg Z APR threshold test that 
takes effect January 10, 2014, is as :follows: 

The loan is a high-cost mortgage if the APR (as determined under the rule described below) exceeds the "average prime offer rate" for a comparable 
transaction by more than: 

6.5 percentage points for a first-lien transaction, other than a first-lien transaction in Milch the dwelling is personal property and the loan amount is 
less than $50,000; 

¯ 8.5 percentage points for a first-lien transaction if the dwelling is personal property and the loan amount is less than $50,000; or 

¯ 8.5 percentage points :for a subordinate-lien transaction. 

The "average prime offer rate" is an a~mnal percentage rate that is derived from average interest rates, points, and other loan pricing terms currently offered to 
consumers by a representative sample of creditors for mortgage transactions that have low-risk pricing characteristics. The CFPB publishes the average 
prime offer rates for a broad range of ~Tpes of transactions in a table updated at least weekly. 

For purposes of the applying the APR threshold test, the APR for a closed- or open-end credit transaction is based on the following: 

For a transaction in which the APR will not va~ during the term of the loan or credit plan, the interest rate in effect as of the date the interest rate :for 
the transaction is set; 

For a transaction in which the interest rate may vary during the term of the loan or credit plan in accordance with an index, the interest rate that 
results from adding the nraximum margin permitted at any time during the term of the loan or credit plan to the value of the index rate in effect as of 
the date the interest rate for the transaction is set, or the introductory interest rate, whichever is greater; and 

Except for those transactions described above, for any other transaction in which the interest rate raay or will vary during the term of the loan or 
credit plan, the maximum interest rate that may be imposed during the term of the loan or credit plan. 

Prepayment Penalty Threshold. 

Closed-End Loan. If the loan is a closed-end loan, the loan is a high-cost home loan if the loan documents permit the lender to charge or collect 
prepayment Ices or penalties (i) more than 30 months after the loan closing, or (ii) "that exceed, in "the aggregate, more than 2% of the amount prepaid. 

Open-End Loan. If the loan is an open-end credit plan, the loan is a high-cost home loan if the loan documents permit the lender to charge or collect 
prepayment fees or penalties (i) more than 30 months after the loan closing if the borrower has no right or option under the loan documents to repay all 
or any portion of the outstanding balance of the open-end credit plan at a fixed interest rate over a specified period of time; (ii) if the borrower lras the 
right or option under the loan documents to repay all or any portion of the outstanding balance of the open-end credit plan at a fixed interest rate over a 
specified period of time, more than 30 months after the date the borrower voluntarily exercises that fight or option; or (iii) that exceed, in the aggregate, 
more than 2% of the amount prepaid. 

Total Points and Fees Threshold.9 Subject to the special rules regarding discount points and prepayment penalties described below, the loan is a high-cost home loan 
if the total "points and fees" (defined below) payable by the borrower at or before the loan closing exceed 5%~° of the "total loan amount" (defined below) if the 
total loan amount is $20,000 or more, or the lesser of $1,000 or 8% of the total loan amount if the total loan amount is less than $20,000. 

Total Loan Amount. For a closed-end loan, the term "total loan amount" has the stone meaning as is set forth in 12 C.F.R. 226.32 and should be 
calculated according to the Federal Reserve Board’s Official CommentauT for section 32. ~ For an open-end credit plan, the term "total loan amount" 
~neans the borrower’s initial maximum credit li~nit. 

9 Session Law 2013-399 modified the Total Points a~ad Fees Threshold effective October 1,2013. 
10 Session Law 2013-399 increased this percentage amount from 4% to 5% effective October 1, 2013. If the total loaz~ amount is $20,000 or more and the loan is closed before October 1, 

2013, then the loan is a high-cost home loan if the total "points and tees" payable by the borrower at or before the loan closing exceed 4% (not 5%) of the "total loan amount." If closed on or 
alter October L 2013~ then the loan is a high-cost home loan if the total "points and fees" payable by the borrower at or before the loan closing exceed 5% (not 4%) of the "total loan amount." 
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Points and Fees. Subject lo the special rules for discount points and prepayment penalties described below, the term "points and Ices" includes all of the 
lbllowing: 

1. All items paid by a borrower at: or before closing that arc required to be disclosed as part of the finance charge under 12 C.F.R. 226.4(a) and 12 
C.F.R. 226.4(b)12 of Reg Z, except lbr the lbllowing: 

Interest and any time-price differential; 

Effective October 1, 2013, aw up-front fees collected and paid to the Federal Housing Administration, the Veterans’ Administration, or the 
U.S. Department of Agriculture to insure or gtuarantee a home loan13; 

Taxes, filing fees, recording and other charges and fees paid or to be paid to public officials for determining the existence of or for perfecting, 
releasing, or satis~Ting a security interest; or 

Fees paid to a person other than a lender or an affiliate of the lender or to the mortgage broker or an affiliate of the mortgage broker for the 
following: 

Fees for tax payment services 
Appraisal fees 
Surveys 
Fees for pest i~ffestation and flood 
determinations 
Fees for flood certification 
Credit reports 
Notary fees 
Fees for inspections performed prior to closing 
Title insurance premiums 

Attorneys’ fees (provided the borrower has the right to 
select the attorney from an approved list or otherwise) 
Escrow charges, so long as not otherwise included in the 
calculation of points and fees under 12 C.F.R. 226.4(a) and 
12 C.F.R. 226.4(b) ofReg Z 
Premiums for insurance against loss or danrage to property, 
including lrazard insurance and flood insurance premiums, 
provided the conditions in 12 C.F.R. 226.4(d)(2)14 ofReg Z 
are met 

All charges paid by a borrower at or before closing and that are for items listed under 12 C.F.R. 226.4(c)(7)~5 of Reg Z, but only if the lender 
receives direct or indirect compensation in connection with the charge or the charge is paid to an "affiliate of the lender; otherwise, the charges are not 
included in the calculation of points and fees. 

The following are the fees enumerated in section 4(c)(7) of Reg Z: (i) fees for title examination, abstract of title, title insurance, property survey, and 

11 The Dodd-Frank Wall Street Refo~an and Conb"amer Protection Act of 2010 amended the Truth-m-Lending Act and transferred all rulemaking authority and responsibility Ibr the Act t?om 

the Federal Reserve Board to the CFPB. The corresponding regulation adopted by the CFPB is 12 C.F.R. 1026.32. 
12 The Dodd-Frank Wall Street Reform and Con~amer Protection Act of2010 amended the Truth-m-Lending Act and transferred all rulemaking authority and responsibility for the Act from 

the Federal Reserve Board to the CFPB. The corresponding ~egulations adopted by the CFPB are 12 C.F.R. 1026.4(a) and 12 C.F.R. 1026.4(b). 
13 Session Law 2013-399 amended G.S. 24-1.1E(a)(5) a.2 effective October 1,2013. For loans closed before Ocqober 1, 2013, G.S. 24-1.1E(a)(5) a.2 provided that the term "points and fees" 

did not include (a) that portion of the up-front fees collected and paid to the Federal Housing Administration, the Veterans’ Administration, or the U.S. Department of Agriculture to insure or 
guarantee a home loan that exceeds 1.25% of the total loan amount, or (b) that portion of any up-front private mortgage insurance premium, charge, or fee that exceeds 1.25% of the total loan 
amount, but only if(i) the private mortgage insurance preminm, charge, or fee is required to be refundable on a prorated basis, (ii) the refund is automatically issued upon notification of the 
satisfaction of the underlying mortgage loan, and (iii) the borrower has the right to request or receive a prorated refund in accordance with state or federal law. For loans closed on or a[ter 
Oc~tober 1, 2013, G.S. 24-1.1E(a)(5) a.2 provides that the term "points and fees" does not include any up-front fees collected and paid to the Federal Housing Administration, the Veterans’ 
Administration, or the U.S. Department of Agriculture to insure or guarantee a home loa~a. 
~4 The Dodd-Frank Wall Street Refo~an and Conb"amer Protection Act of 2010 amended the Truth-in-Lending Act and transferred all rulemaking authority and responsibility for the Act l?om 
the Federal Reserve Board to the CFPB. The corresponding regulation adopted by the CFPB is 12 C.F.R. 1026.4(d)(2). 
1~ The Dodd-Frank Wall Street Reform and Consumer Protection Act of2010 anaended the Truth-in-Lending Act and transferred all rulemaking authority and responsibility for the Act from 

the Federal Reserve Board to the CFPB. The corresponding ~egulation adopted by the CFPB is 12 C.F.R. 1026.4(c)(7). 
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similar purposes; (ii) lees :for preparing loan-related docun~ents, such as deeds, mortgages, and reconveyance or settlement documents; (iii) notary 
and credit-report fees; (iv) property appraisal lees or fees for inspections to assess the value or condition of the property if the service is performed 
prior to closing, including lees related to pest-infestation or flood-hazard determinations; and (v) amounts required to be paid into escrow or trustee 
accounts if the amounts would not otherwise be included in the finance charge. 

To the extent not otherwise included in 1 or 2 above, all compensalion paid :from any source to a mortgage broker, including compensation paid to a 
mortgage broker in a table-funded transaction. 

A "table-funded transaction" is a loan transaction closed by a mortgage broker in the mortgage broker’s own name with fl~nds advanced by a person 
other than the mortgage broker in which the loan is assigned to the person that advanced the funds contemporaneously or within one business day of 
the funding of the loan. A bona fide sale of a loan in the secondary mortgage market is not be considered a table-funded transaction, and a table- 
funded transaction shall is be considered a seconda~ nmrket transaction. 

The maximum prepayment :fees and penalties that may be charged or collected under the terms of the loan documents. 

For open-end credit plans, the term "points and lees" also includes the minimum additional :fees the borrower would be required to pay to draw down 
an amount equal to "the total loan amount. 

Special Rules Regarding Discount Points. "Bona fide loan discotmt points" arc loan discmmt points knowingly paid by the borrower :for the purpose of 
reducing, and which in fact result in a bona fide reduction of, the interest rale or time-price differential applicable to the loan, provided the amount of the 
interest rate reduction purchased by the discount points is reasonably consistent with established industry norms and practices for secondary mortgage 
market transactions. The following bona fide loan discount points payable by the borrower may be excluded for the calculation of points and fees: 

1. Up to and including two bona fide loan discount points, but only if the interest: rale from which the loan’s interest rale will be discounted does not 
exceed by more than one percentage point (1%) the required net yield for a 90-day standard mandatou delivery commitment for a reasonably 
comparable loan :from either Fannie Mac or Freddie Mac, whichever is greater. 

2. Up to and including one bona fide loan discount point, but only if the interest rate :from wtfich the loan’s interest rate will be discounted does not 
exceed by more "than two percentage points (2%) the required net yield :for a 90-day standard mandatou delivery commitment for a reasonably 
comparable loan from either Fannie Mac or Freddie Mac, whichever is greater. 

Special Rule Regarding Prepayment Penalties. The following prepayment penalties may be excluded for the calculation of points and fees: 

1. For a closed-end loan, prepayment fees and penalties which may be charged or collected under the tenns of the loan documents which do not exceed 
one percent (1%) of the amount prepaid, but only if the loan docun~ents do not permit the lender to charge or collect any prepayment fees or 
penalties more than 30 months after the loan closing. 

For an open-end credit plan, prepayment lees and penalties which may be charged or collected m~der the terms of the loan documents which do not 
exceed one percent (1%) of the amount prepaid, but only if the loan docun~ents do not permit the lender to charge or collect any prepayment :fees or 
penalties more than (i) 30 months after the loan closing if the borrower has no right or option under the loan documents to repay all or any portion of 
the outstanding balance of the open-end credit plan at a :fixed interest rote over a specified period of time or, (ii) if the borrower has a right: or option 
under the loan documents to repay all or any portion of the outstanding balance of the open-end credit plan at a fixed interest rate over a specified 
period of time, 30 months alter the date "the borrower voluntarily exercises that right or option. 
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STEP 3: If the terms of the loan exceed one or more of the thresholds, then the loan is considered a "high-cost home loan" and is subject to the following limitations, 

restrictions, and prohibitions: 
]Vo 

No 

No 

Call Provision. The loan documents may not contain a provision that permits the lender, in its sole discretion, to accelerate the indebtedness. This restriction does 
not apply when repayment of the loan has been accelerated by default, pursnant to a due-on-sale provision, or pursuant to some other provision of the loan 
documents uurelated to the payment schedule. 

Balloon Payment. The loan documents may not require a scheduled payment that is more than twice as large as the average of earlier scheduled payments. This 
restriction does not: apply when the payment schedule is adj usted to the seasonal or irregular income of the borrower. 

Negative Amortization. The loan documents may not contain a payment schedule with regular periodic payments that cause the principal balance to increase. 

Default Interest Rate. The loan documents may not contain a provision that increases the interest rate after default. This restriction does not apply to interest rate 
changes in a variable rate loan otherwise consistent with the provisions of the loan documents, provided the change in the interest rote is not triggered by the event 
of default or the acceleration of the indebtedness. 

No Advance Payments. The loan documents may not contain terms under which more than two periodic payments required under the loan are consolidated and paid 
in advance from the loan proceeds provided to the borrower. 

No 

No 

Modification or Deferral Fees. A lender may not charge a borrower any fees to modi~, renew, extend, or amend a high-cost home loan or to defer any payment 
due under the terms of a high-cost home loan. 

Lending Without Home-Ownership Counseling. A lender may not make a high-cost home loan without first receMng certification from a counselor approved by 
the North Carolina Housing Finance Agency that the borrower has received counseling on the advisability of the loan transaction and the appropriate loan for the 
borrower. 

]Vo 
Lending Without Due Regard to Repayment Ability. A lender may not make a lfigh-cost home loan uuless the lender reasonably believes at the time the loan is 
consummated that one or more of the obligors (i.e., a borrower, co-borrower, cosigner, or guarantor obligated to repay the loan), when considered indMdually or 
collectively, will be able to make the scheduled payments to repay the obligation based upon a consideration of their current and expected income, current 
obligations, employment status, and other financial resources (other than the borrower’s equity in the dwelling which secures repayment of the loan). An obligor is 
presumed to be able to nrake the scheduled payments to repay the obligation if, at the time the loan is consummated, the obligor’s total monthly debts, including 
amounts owed under the loan, do not exceed fifty percent (50%) of the obligor’s monthly gross income as verified by the credit applicatiork the obligor’s financial 
statement, a credit report, financial ilfformation provided to the lender by or on behalf of the obligor, or any other reasonable means. However, no presumption of 
inability to make the scheduled payments to repay the obligation arises solely from the fact that, at the time the loan is consummated, the obligor’s total monthly 
debts (including amounts owed under the loan) exceed fifty percent (50%) of the obligor’s momhly gross income. 

No Financing of Fees or Charges. In making a high-cost home loan, a lender may not directly or indirectly finance: 

Any prepayment fces or penalties payable by the borrower in a refinancing transaction if the lender or an affiliate of the lender is the note holder of the note 
being rcfinanced; 

points and fees; or 

Any other charges payable to third parties. 

No Benefit from Refinancing Existing High-Cost Home Loan with Ncm, High-Cost Home Loan. A lender may not charge a borrower points and fees in connection 
with a high-cost home loan if the proceeds of the high-cost home loan are used to refinance an eMsting high-cost home loan held by the same lender as note 
holder. 

Restrictions on Home-Improvement Contracts. A lender may not pay a contractor under a home-improvement contract from the proceeds of a high-cost home loan 
other than (i) by an instrument payable to the borrower or jointly to the borrower and the contractor, or (ii) at the election of the borrower, through a third-party 
escrow agent in accordance with terms establishcd in a written agrcement signed by the borrower, the lender, and the contractor prior to thc disbursement. 
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G.S. 24-1.1F - NORTH CAROLINA’S RATE SPREAD HOME LOAN STATUTE 

NOTE: While G.S. 24-1.1E was adopted to curb certain predatory lending practices, G.S. 24-1.1F was adopted to curb certain abusive sub-prime lending 

practices. To distinguish them from "high-cost home loans" - that is, predatory loans subject to G.S. 24-1.1E, North Carolina’s anti-predatory lending statute - 
G. S. 24-1.1F uses the term "rate spread home loan" to identi~7 sub-prime loans deemed in need of strict regulation, but not so strict as is required for predatory 
loans. 

The corresponding provisions of Reg Z use different terminology: predatory loans are identified in Reg Z as "high-cost mortgages," while sub-prime loans are 
identified in Reg Z as "higher-priced mortgage loans." 

Session Law 2013-399 rewrote G.S. 24-1.1F in its entirety effective October 1, 2013. Beginning October 1, 2013, the annual percentage rate test North Carolina 
will use to determine whether a loan is a rate spread home loan is identical to the annual percentage rate test imposed by Reg Z to determine whether a loan is a 
higher-priced mortgage loan. 

As amended effective October 1, 2013, G.S. 24-1.1F provides the following: 

"rate spread home loan" is a loan that has an annual percentage rate that exceeds the limits set out in 15 U.S.C. § 1639c(c)(1)(B)(ii) and any 
regulations promulgated thereunder.16 The annual percentage rate thresholds set out in 15 U.S.C. § 1639c(c)(1)(B)(ii) are the same thresholds used in 
Reg Z section 1026.35 to identi~" a higher-priced mortgage loan: 

A "higher-priced mortgage loan" means a closed-end consumer credit transaction secured by the consumer’s principal dwelling with an annual 
percentage rate that exceeds the average prime offer rate for a comparable transaction as of the date the interest rate is set: 

(i) By 1.5 or more percentage points for loans secured by a first lien with a principal obligation at consummation that does not exceed the limit 
in effect as of the date the transaction’s interest rate is set for the maximum principal obligation eligible for purchase by Freddie Mac; 

(ii) By 2.5 or more percentage points for loans secured by a first lien with a principal obligation at consummation that exceeds the limit in effect 
as of the date the transaction’s interest rate is set for the maximum principal obligation eligible for purchase by Freddie Mac _i.e., a 
"jumbo" loan; or 

(iii) By 3.5 or more percentage points for loans secured by a subordinate lien. 

The "average prime offer rate" is an annual percentage rate that is derived from average interest rates, points, and other lo an pricing terms 
currently offered to consumers by a representative sample of creditors for mortgage transactions that have low-risk pricing characteristics. The 
CFPB publishes the average prime offer rates for a broad range of types of transactions in a table updated at least weekly. 

The making of a rate spread home loan that violates 15 U.S.C. § 1639c(a) (which addresses the borrower’s ability to repay a residential mortgage loan) 
and any regulations promulgated thereunder is declared to usurious in violation of [Chapter 24 of the General Statutes]. 

16 Unfortunately, G.S. 24-1.1F as rewritten effective October 1, 2013 does not identify with precision the nniverse of loans that will be considered "rate spread home loans" if 

the annual percentage rate for the loan exceeds the annual percentage rate thresholds specified in 15 U.S.C. § 1639c(c)(1 )(B)(ii). As written, we cannot presume that G.S. 
24-1.1F will be limited in its application to closed-end co~tsnmer credit tra~tsactions secured by the co~tsnmer’s principal d~velling, as is the case with Reg Z section 1026.35. 
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Any prepayment penalty that violates 15 U.S.C. § 1639c(c) and any regulations promulgated thereunder is unenforceable. [The "regulations 
promulgated thereunder" include CFPB’s limitations on prepayment penalties contained in 12 C.F.R. 1026.32, 12 C.F.R. 1026.35, and 12 C.F.R. 
1026.43.] 

As a practical matter, once all of the new CFPB regulations become effective, higher-priced mortgage loans (and thus rate spread home loans) will be subject to 
Reg Z sections 31, 35, 36, and 43. 

THUS: 

FOR LOANS CONSU~IMATED BEFORE OCTOBER 1, 2013, NORTH CAROLL~A ’S "OLD" (i.e., pre-October 1, 2013) 
RATE SPREAD HOME LOAN STATUTE CONTINUES TO APPLE 

FOR LOANS COA!~;UM-MATED ON OR AFTER OCTOBER 1, 2013, THE PROVISIONS OF REG Z S;ECTIONS 31, 35, 36, 
AND 43 WILL LIKEL Y APPL Y TO DETERAIhVE WHETHER A LOAN IS A RATE SPREAD HOME LOAN UNDER 

NORTH CAROLINA LA !4/. 
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The following "rate spread home loan" analysis and rules apply only if the loan is consummated before October 1, 2013: 

STEP 1 : The universe of loans that may be considered "rate spread home loans" subject to the restrictions and limitations imposed by G.S. 24-1.1F before October 

2013 is limited to closed-end home loans that have al~l of the following attributes: 

Identity of Borrower 

Loan Purpose 

Loan Type 

Loan Amount 

Collateral 

A natural person 

Debt is incurred primarily for personal, family, or household purposes (i.e., the loan is a consumer-purpose loan) 

Any type, but the loan is NOT aw of the following: 
An equity line of credit as defined in G.S. 24-9. For what constitntes an "equity line of credit" under G.S. 24-9, refer to 
Usuu Chart # 4. 
A construction loan as defined in G.S. 24-10 - i.e., a loan to finance all or part of the cost of constructing buildings or 
other improvemems on real property where (i) the loan proceeds are to be disbursed periodically under the terms of a 
written contract between the lender and the borrower as such construction work progresses, and (ii) the loan is payable in 
full no later than 18 months after the note is signed (if the loan amount is for $25,000 or less) or 36 months (if the loan 
amount is more than $25,000). A construction loan may include advances for the purchase price of the property upon 
which the improvements are to be constructed. 

. A reverse mortgage transaction. 
A bridge loan with a term of 12 months or less, such as a loan to purchase a new dwelling where the borrower plans to 
sell a current dwelling within 12 months. 

Not more than Fannie Mae’s conforming loan size limit :for a single-family dwelling (currently $417,000 to $625,500 in NC, 
depending on the count-y) 

Loan secured by: 
A security interest in a manufactured home that is or will be occupied by the borrower as the borrower’s principal 
dwelling, 

, A mortgage or deed of trust on real property upon which there is located an existing 1-4 family residential structure that is 
or will be occupied by the borrower as the borrower’s principal dwelling, or 
A mortgage or deed of trust on real property upon which there is to be constructed using the loan proceeds a 1-4 family 
residential structure which, when completed, will be occupied by the borrower as the borrower’s principal dwelling 

STEP 2: The loan is a rate spread home loan if the loan’s APR exceeds EACH of the following: 

Prime Qlfer Rate Test. The loan’s APR exceeds the "average prime offer rate" for a comparable transaction as of the date the interest rate for the loan is set by (i) 
~.5 ~o or more, if the secured by a subordinate lien mortgage or deed of 1.5% or more, if the loan is secured by a first lien mortgage or deed of trust, or (ii), o~ loan is 

trust. 

For purposes of this calculation, G.S. 24-1.1F defines the "average prime offer rate" as an APR "published by the Federal Reserve Board and that is derived from 
average interest rates, points, and other loan pricing terms currently offered to consumers by a represenlative sample of creditors [br mortgage transactions that 
have low-risk pricing characteristics." 

Because the rulemaking authority for TILA has been transferred from the Federal Reserve Board to the CFPB, the definition of "average prime rate" appearing in 

G.S. 24-1.1F is now outdated. The definition of the "average prime offer rate" as it currently appears in section 12 C.F.R. 1026.35 of the CFPB’s Reg Z provides 

[bllows: 
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"Average prime offer rate" means an a~mnal percentage rate that is derived from average interest rotes, points, and ofl~er loan pricing terms 
currently offered to consumers by a representative sample of creditors [’or mortgage transactions that have low-risk pricing characteristics. The 
[CFPB] publishes average prime offer rates for a broad range of types of transactions in a table updated at least weekly as well as the 
methodology the [CFPB] uses to derive these rates. 

Conventional Mortgage Rate Test. The loan, s APR exceeds the "conventional mortgage rate" by (i) 1.75% or more, if the loan is secured by a :first lien mortgage or 
deed of trust, or (ii) 3.75% or more, if the loan is secured by a subordinaitc lien mortgage or deed of trust. 

For purposes of this calculation, the "conventional mortgage rate" is the most recent daily contract interest raitc on commitments for fixcd-raitc first mortgages 
published by the Board of Governors of the Federal Reserve System in its Statistical Release H. 15, or any publication th at may supersede it, during the week 
preceding the week in which the interest raitc :for the loan is set. 

Treasury Securities Yield Test. The loan’s APR exceeds the yield on U.S. Treasury securities having comparable periods of maturity by (i) 3% or more, if the loan is 
secured by a first lien mortgage or deed of trust, or (ii) 5% or more, if the loan is secured by a subordinate lien mortgage or deed of trust. 

For purposes of this calculation and without regard to whether tl~e loan is subject to or reportable under tl~e provisions of the Home Mortgage Disclosure Act 12 
U.S.C. § 2801, et seq. (HMDA), the difference between the loan’s APR and the yield on Treasury. securities having comparable periods of maturity is determined 
using the same procedures and calculation methods applicable to loans "that arc subject to the reporting requirements of HMDA, as those procedures and 
calculation methods are amended from time to time. However, "the yield on Treasury securities used in the calculation is the yield determined as of the 15th day of 
the month prior to the application for the loan. 

STEP 3; If the loan’s APR exceeds ALL THREE of the standards described above, then the loan is considered a "rate spread home loan" and is subject to the following 

limitations, restrictions, and prohibitions: 

No Prepayment Penalty. No prepayment fees or penalties may be charged or collected on a rate spread home loan. 

No Lending Without Due Regard to Repayment Ability. A lender nray not make a rate spread home loan to a borrower based on the value of the borrower’s collateral 
without due regard to the borrower’s repayment ability as of loan consummation, including the borrower’s current and reasonably expected income, employment, 
assets other than the collateral, current obligations, and mortgage-related obligations. 

The test the lender should apply to evaluate the borrower’s repayment ability is, at best, uncertain at present. G.S. 24-1.1F provides as follows: 

Without regard to whether the loan is a "higher-priced mortgage loan" as defined in section 226.35 of Title 12 of the Code of Federal 
Regulations, the methodology and standards for the determination of a borrower’s repayment abili~ set forth in section 226.3 4(a)(4) of Title 12 
of the Code of Federal Regulations and the related Federal Reserve Board’s Official Staff Commentmy on Regulation Z, as the regulation and 
con~nenta~ may be amended from time to time, shall be applied to determine a lender’s compliance with this requirement. 

Because tl~e mlenmking authoriP£ for TILA has been transferred from the Federal Reserve Board to the CFPB, the methodolo~ described in G.S. 24-1.1F is now 
outdated. The current methodology for evaluating the borrower’s repay~nent abili~ appears in 12 C.F.R. 1026.34(a)(4), section 34(a)(4) ofReg Z as adopted by 
the CFPB. Beginning in Janualy" 2014, the methodolo~ for evaluating a borrower’s repayment abiliP£ will change radically - the new rules regarding ability to 
repay will be codified in 12 C.F.R. 1026.34(a)(4) for open-end lfigh-cost mortgages, and in 12 C.F.R. 1026.43 (a new Reg Z section) for closed-end loans. 
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The charts that accompaw this outline take a functional approach to North Carolina’s complex usury laws, 
identifying the specific usury and other limitations applicable to different classes of direct loans made by banks, 
savings and loan associations, and savings banks in North Carolina. There are eight charts, each chart dealing with a 
separate category of loans. You should use the following analysis in using the accompanying charts: 

STEP 1. Determine whether the loan is an "exempt" loan as described in Usury Chart #1. If it is, your inquiry, is 
over unless the loan is an exempt loan only because the loan amount (or initial maximum credit limi0 is $300,000 or 
more and lhe loan is secured by eilher (i) a manufactured home that is or will be occupied by the borrower as the 
borrower’s principal dwelling, or (ii) real property upon which there is located or there is to be located a 1-4 family 
residential structure that is or will be occupied by the borrower as the borrower’s principal dwelling, in which case 
you will still need to determine whether the loan is subject to any of the "special" consumer protection provisions 
identified in Usury Chart #8. The loan may be subject to one or more of the "special" consurner protection 
provisions identified in Usury Chart #8 even if the loan is otherwise exempt from North Carolina’s usury laws 
because lhe loan ammmt (or initial maximum credit limit) is $300,000 or more. 

STEP 2. Unless you have determined that the loan is an exempt loan, determine if Usury Chart #2, 3, 4, 5, 6, or 7 
applies. The chart you use will in large measure depend on the nature of the collateral and whether the loan is a 
closed-end or open-end (revolving) loan. 

STEP 3. When appropriate, evalnate the loan in the context of the "special" consumer protection provisions 
described in Usury Chart #8. One or more of the "special" consumer protection provisions may apply to the loan 
even if it is othei~vise exempt from the rate and fee limitations contained in North Carolina’s usury laws because the 
loan amount is $300,000 or more. 

Usury Chart #1 Exempt Loans 

Usury Chart #2 Closed-End Residential Loans 

Usury Chart #3 Closed-End Loans Other titan Closed-End Residential Loans 

Usury Chart #4 Equity Lines of Credit that qualify for the limited usury exemption under G.S. 24-9 

Usury Chart #5 Equity Lines of Credit that are subject to G.S. 24-1.2A because they DO NOT qnali~ 
for the limited usu13./exe~nption under G.S. 24-9 

Usury Chart #6 Open-End Credit Card Plans that (i) are ur~secnred or secured by collateral olher "than 
real property, and (ii) qnalify for the limited usury exemption under G.S. 24-9 

Usury Chart: #7 Open-End Credit Plans that are unsecured or secured by collateral other than real 
property, but that DO NOT qualify for the limited nsury exemption ur~der G.S. 24-9 

Usury Chart #8 Consumer Protections for Loans Secured by the Borrower’s Principal Dwelling 



I. KEY DEFINITIONS. For purposes of this outline and the charts that accompany it: 

II. 

A. APR. Unless otherwise noted, the "APR" is the loan’s am~ual percentage rate, calculated in accordance 
with the federal Truth in Lending Act and its implementing regulations as adopted by the Bureau of 
Consumer Financial Protection (Regtflation Z, 12 C.F.R. Part 1026). 

B. CFPB. The "CFPB" is the Bureau of Consumer Financial Protection, the federal regulator created by the 
Dodd-Frank Wall Street Reform and Consumer Protection Act that now has general mlemaking authority" 
for the federal Truth-in-Lending Act and other consumer protection statutes. 

Commissioner’s Rate. The "Conunissioner’s Rate" is the interest rate announced and published on the 15t~ 
of each month by the North Carolina Conmaissioner of Banks. The announced rate is the maximum rate for 
loans made during the next calendar month (e.g., the rate published July 15 applies to loans made in 
August). The rate is the greater of (i) 16%, or (it) the rate determined by rounding off the most recent six- 
month Treasury bill rate to the nearest .5% and adding 6%. On a fixed rate loan, the maximum rate in 
effect during the month the loan is made is the maximum rate for the life of the loan. On a variable rate 
loan, the maximum rate at aw given time is the greater of the rate announced as the Commissioner’s Rate 
by the Commissioner in the preceding calendar month or the calendar month preceding that in Milch the 
rate is varied or adjusted. G.S. 24-1.1(c) 

Construction Loan. A "construction loan" is a loan obtained to finance all or part of the cost of 
constructing buildings or other improvements on real property where (i) the loan proceeds are to be 
disbursed periodically trader the terms of a written contract between the lender and "the borrower as the 
construction work progresses, and (it) "the loan is payable in full no later than 18 months after the note is 
signed (if the loan amount is for $25,000 or less) or 36 months (if the loan amount is more than $25,000). 
A construction loan may include advances for the purchase price of the property upon which the 
improvements are to be constructed. G.S. 24-10(c) 

E. Loan Amount. The "loan amount" is (i) the original principal amotmt of the loan, if the loan is a closed-end 
loan, or (ii) lhc initial maximum credit limit, if the loan is an open-end (or revolving) loan. 

Reg Z. "Reg Z" is Regulation Z, the regulation "that implements the federal Trulh-in-Lending Act. The 
Dodd-Frank Wall Street Reform and Consumer Protection Act of 2010 amended the Truth-in-Lending Act 
and transferred all rulemaking authority and responsibility for the Act from the Federal Reserve Board to 
the CFPB. As originally adopted by the Federal Reserve Board over the years, Reg Z has been codified in 
12 C.F.R. Part 226. The new Reg Z - i.e., Reg Z as adopted by the CFPB - is codified in 12 C.F.R. Part 
1026. The CFPB has already nkade (and is continuing to raake) sweeping revisions to the regulations 
governing consmner-purpose loans, mawr of which will not become effective until 2014 or later. As a 
result, references in Chapter 24 to the Trust-in-Lending Act and Reg Z as adopted by the Federal Reserve 
Board may now be ontdated, are certainly suspect, and may already" be ve~~ much "out of sync" with the 
corresponding Reg Z provisions, particularly those that have been newly adopted by the CFPB and that are 
not yet effective. 

FUNDAMENTAL PRINCIPLE - G.S. 24-8. The fundamental principle that forms the basis for North 
Carolina’s nsury laws is simple: Unless a loan is an exempt loan transaction or the rate or fee is expressly 
allowed, the rate or fee is prohibited. However, this fundamental principal is subject to several qualifications 
and exceptions. 

The Rule. The fundamental principle is codified in G.S. 24-8(a), which provides that, if the principal 
amount of a loan is less than $300,000, a lender may not charge or receive from the borrower or require the 
borrower, directly or indirectly, "to pay, deliver, transfer, or com’ey or otherwise crofter upon or for the 
benefit of the lender or any other persork firm, or corporation a~ sum of money, thing of value, or other 
consideration other than that which is pledged as security or collateral to secure the repayment of the full 
principal of the loan, together with fees and interest provided for in this Chapter or Chapter 53 of the 
General Statutes." 
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13. Qualification and Exceptions to the Rule. However, the rule described above is subject to several 
qualifications/exceptions: 

1. When a loss occurs that is covered by an insurance policy, a lender may receive the insurance 
proceeds. G.S. 24-8(e) 

2. As long as the transaction is not made a condition or require~nent for any loan, G.S. 24-8 does not 
prevent a borrower from selling, transferring, or conveying propem." other than security or collateral to 
anyone for a fair consideration. G.S. 24-8(c) 

3. Under the authority of G.S. 24-8(d), a lender may collect money from the borrower for the payment of 
the following: 

(a) Taxes, filing fees, recording fees, and other charges and fees paid or to be paid to public officials; 

(b) Fees payable to the federal govermnent, any state or local govermnent, or any federal, state, or 
local govermnental agency in connection with a loan made pursuant to a loan program sponsored 
by or offered through the federal government, any state or local govenunent or any federal, state 
or local government agency, including loan guarantee and tax credit programs; and 

(c) Bona fide loan-related goods, products, and services provided or to be provided by third parties. 

A "third party to a loan transaction (that is, a party to the transaction other lhan the lender and the 
borrower) is prohibited by G.S. 24-8(d)from charging or receiving (i) any unreasonable 
compensation for loan-related goods, products, and services, or (ii) any compensation for which 
no loan-related goods and products arc provided or for which no (or only nomiual) loan-related 
services are performed. 

The various fees and charges :for loan-related goods, products, and services that arc provided by 
third-parties may include, for example, the following: 

fees for "tax payment services 
fees for flood certification 
fees for pest-i~ffestation determiuations, 
mortgage brokers’ fees 
appraisal fees 
inspection fees 
enviromnental assessment fees 
fees for credit report services 
assesslnents 

¯ costs of upkeep 
o survey fees 
¯ attorneys’ fees 
o notary fees 
¯ escrow charges 
o insurance premiums (including, for example, 

premiums for fire, title, life, accident and 
health, disability, unemployment, flood, and 
mortgage insurance) 

Thus, any fees or charges imposed by third parties in a loan transaction must be reasonable in 
amount and in payment for boua fide loan-related goods and products that are actually provided or 
for bona fide loan-related services that are actually performed. 

III. WHAT THIS OUTLINE AND THE CHARTS THAT ACCOMPANY IT COVER - AND DO NOT 
COVER 

This outline and the charts that accompany it are intentionally uarrow in their scope. Their purpose is to 
identify the principal usury limitations contained in Chapter 24 of the North Carolina General Statutes that 
apply to direct loans that are subject to North Caroliua law nrade by banks, savings and loan associations, and 
savings banks in North Carolina. Except when discussion of a nratter is necessary for an understanding of 
North Carolina’s usury structure, this outline and the charts that accompany it DO NOT COVER the following: 
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Restriction ilnposed by federal consumer protection laws and regulations, including the federal Truth-in- 
Lending Act and Regulation Z. 

Usury limits and other restrictions applicable to lenders other than banks, savings and loan associations, 
and savings banks - such as credit unions or mortgage companies. 

Usm3T limits and other restrictions applicable to dealer finance and other indirect loans subject to the North 
Carolina Retail Instalhnent Act, Chapter 25A of the General Statutes. 

Usury limits and other restrictions applicable to reverse mortgages. 

Usury limits and other restrictions applicable to licensees subject to Chapter 53, Article 15 of the General 
Statutes, the North Carolina Retail Consumer Finance Act. According to G.S. 53-191, those usury limits 
and restrictions do not apply to loans made by banks or savings and loan associations. 

Usury limits and other restrictions applicable to loans secured by subordinate liens on real proper~ subject 
to Chapter 24, Article 2 of the General Statutes, the article entitled "Loans Secured by Secondary" or Junior 
Mortgages." According to G.S. 24-16.1, those usury limits and restrictions do not apply to loans made by 
banks or savings and loan associations authorized to do business in North Carolina. 

Whether (and to what extcn0 North Carolina’s usury’ limitations and consumer protection provisions arc 
preempted by federal laws or regulations. 

Whether (and to what extent) a lender can ignore North Carolina usury limitations and consumer protection 
provisions if the lender is (i) a national bank or federal savings association that has its home office in North 
Carolina, (ii) a national bank, federal savings association, or lender chartered under tile laws of another 
state that has its home office in a state other than North Carolina but that has one or more branches in North 
Carolina, (iii) a national bank, :federal savings association, or lender chartered under tile laws of another 
statc that has its home office in a state other than North Carolina but that has no branches in North 
Carolina. 

Whether (and to what extent) lender can "export" rates and fees into North Carolina from a state in which 
the lender has a presence. 

The regulations adopted by federal regulators that govern the lending activities of the financial institutions 
they regulate. 

In short - this outline and the charts that accompany it focus on the "nitt?c.’-gritty" of Chapter 24 of the North 
Carolina General Statutes, as that Chapter applies to banks, savings and loan associations, and savings banks, 
and little else. 

IV. THE ODD IMPLICATIONS OF PARITY - MAKING THE PLAYING FIELD LEVEL FOR BANKS, 
SAVINGS AND LOAN ASSOCIATIONS, AND SAVINGS BANKS 

A. Background. 

Historically, all financial institutions were not created equal. Whether a financial institution was a bank, 
savings and loan association, or a savings bank made a difference, as did whether the financial institution 
held a federal charter or was a state-chartered institution. In more recent years, those distinctions have 
become blurred, in part because of specific legislation designed to give parity to state and federal banks, 
savings and loan associations, and savings banks. Thus, for example: 

1. Banks and savings and loan associations chartered in North Carolina by the State of North Carolina or 
the federal govermnent are authorized under G.S 24-2.2 to charge interest on extensions of credit at the 
same rates permitted any other lender under North Carolina law, as long as the extension of credit is 
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governed by the restrictions or limitations contained in the authorizing statute. There are two 
exceptions to this parity role: It does not apply to the rates authorized by Article 15 of Chapter 53 (the 
Consumer Finance Act), or to the rates that apply" to credit unions under Subchapter III of Chapter 54. 

Section 85 of the National Ba~k Act (12 U.S.C. § 85) ("§ 85"), Section 27 of the Federal Deposit 
Insurance Act (12 U.S.C. § 183 ld) ("§ 27"), and Section 4(g) of the Home Owners’ Loan Act (12 
U.S.C. § 1463(g)) provide that national and state-chartered banks, federal savings associations, and 
state-chartered savings and loan associations and savings banks may charge interest at the greater of 
(i) the rate allowed by the laws of the state where the financial institution is "located," or (ii) a rate that 
is one percent over the discount rate for 90-day conunercial paper at the Federal Reserve Bank in the 
Federal Reserve District where the financial institution is "located." For purpose of this "most favored 
lender" doctrine, a financial institution is "located" in its home state and in each state in which it lras a 
branch. 

3. North Carolina’s banldng statutes have several parity provisions that, taken together with the most 
favored lender doctrine, place federal and state-chartered lenders that have branches in North Carolina 
on eqnal footing: 

(a) G.S. 53C-5-1 permits a North Carolina state-chartered bank to make any loan that could be made 
by a federally chartered institution doing business in North Carolina and to engage as principal in 
any activity permissible for a national bank or a federal savings association. 

(b) Subject to such limitations or restrictions as may be prescribed by the Commissioner of Banks, 

G.S. 54B-195 pern~its a North Carolina savings and loan association to "make any loan or 

investment, or engage in any activity, which may be permitted for federal [savings] associations 

whose principal offices arc located in this State." 

(c) Subject to such limitations or restrictions as may be prescribed by the Commissioner of Banks, 

G.S. 54C-145 pern~its a North Carolina savings bank "to make any loan or investment, or engage 

in any activity, which may be permitted under State law for banks or under the laws of the United 

States :for federal [sa~rings] associations or national banks whose principal offices arc located 

within this State." 

According to G.S. 53C-1-2, except as restricted by federal law, each federally chartered deposito~ 
institution (i.e., each national ba~k and each federal savings association) that has a branch in North 
Carolina has "all of the rights, powers, and privileges and shall be entitled to the same exemptions 
and irmnunities" as banks chartered under the laws of North Carolina. Except as restricted by 
federal law or the law of its home state, G.S. 53 C-1-2 affords similar benefits and protections to 
each bank chartered under the laws of another state that has a branch in North Carolina. Similarly, 
G.S. 54B-271 and G.S. 54C-205 provide that a savings and loan association or savings bank 
chartered under the laws of a state other than North Carolina that establishes a branch in North 
Carolina may "engage in all the activities authorized by North Carolina law" for an entity of that 
type "except to the extent that such activities have been expressly prohibited" by the law of the 
state in which the savings and loan association or savings bank was chartered or by the savings 
and loan association or savings bank’s state supervisor. 

B. "Bank" as Defined in Chapter 24. 

The North Carolina usury lmvs are replete with provision that apply only if the lender is a bank or savings 
institution chartered under North Carolina law or the law of the United States. For example, in 2003, the 
North Carolina General Assembly expanded the category of loans totally exempt from North Carolina’s 
nsury limitations and carved out two additional "limited" usu~7 exemptions for certain credit card and 
home equity line of credit accounts. However, the two "limited" exemptions are available only if the lender 
is a "bank" as defined in G.S. 24-9. A "bank" is defined by G.S. 24-9 as a "bank, savings and loan 
association, savings bank, or credit union chartered under the laws of North Carolina or the United States." 
The term "bank" in G.S. 24-9 does not include a subsidiau or affiliate of a bank unless the subsidiary or 
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affiliate is itself a bank, savings and loan association savings bank, or credit union chartered under the laws 
of North Carolina or the United States. 

What of a bank, savings and loan association, or savmgs bank chartered under the laws of another state? 

This is where the parity issues discussed above may be relevant, but a word of caution is in order: Any 

bank, savings and loan association, or savings hank chartered under federal law or the laws of a state 
other than North Carolina should consult with competent counsel to determine whether, and to what 

extent, it may rely on the most favored lender doctrine and principles of parity in claiming the 
benefits and protections afforded by North Carolina law to banks, savings and loan associations, and 
savings banks chartered under the laws of North Carolina. 

C. A Painful Example - Section 501 Loans. 

An example should be sufficient to demonstrate the complexities of the parity issue. In 1980, Congress 
enacted the Depository Institutions Deregulation and Monetary Control Act, Public Law 96-221 
(DIDMCA). Section 501 of that Act (as codified in 12 U.S.C § 1735f-Ta) provides, in effect, that state 
laws limiting the rate or amount of interest, discount points, or other charges are preempted by federal law 
and do not apply to loans secured by a first lien on residential property. However, DIDMCA permitted 
states to "opt out" of section 501, which North Carolina promptly did when the General Assembly enacted 
G.S. 24-2.3 in 1983 (Session Law 1983-126). Thus, Section 501 of DIDMCA doesn’t apply in North 
Carolina. 

Or does it? In 1983, G.S. 24-1.4 was amended to read as follows by the same session law that opted out of 
section 501 of DIDMCA: 

§ 24-1.4. Interest rates for savings and loan associations. 

(a) Notwithstanding any other provision of la~v, a savings and loan association domiciled 
in North Carolina may charge interest or collect lees with respect to any loan to the same 
extent as if the provisions of section 501 of Public Laws 96-221, as interpreted by the 
Federal Home Loan Bank Board prior to the effective date of this section, were still in 
effect in North Carolina. 

(b) Notwithstanding a~, other provision of law, a~~ savings and loan association in 

North Carolina may contract for interest on any loan, purchase money loan, advance, 

commitment for a loan or forbearance at a~ rate permitted by federal law to a savings 

and loan association the accounts of which are insured by the Federal Savings and Loan 

Insurance Corporation. 

Thus, the General Assembly simultaneonsly opted out of section 501 and at the same time elected to have 
section 501 apply, at least to savings and loan associations domiciled in North Carolina. 

Now comes the ringer - if the parity provisions identified above effectively permit a bank to do anything 
and to charge any rates and fees that a savings and loan can, and a savings bank can do anything and charge 
any rates and fees that a bank can, doesn’t it logically follow that the General Assembly’s effort to opt out 
of section 501 doesn’t apply to banks, savings and loan associations, or savings banks? 

Assumptions. To keep matters simple (and unless otherwise noted), the remainder of this outline and the 
charts that accompany it ignore section 501 of DIDMCA and assume that the nsu13~ rules identified inthe 
charts that accompany this outline (including the exemptions) apply equally to the following: 

1. A bank, savings and loan association, or savings bank chartered under the laws of North Carolina; 

2. A bank, savings and loan association, or savings bank chartered under the laws of the United States, 
but only if it has a branch in North Carolina and only with respect to activities conducted through its 
North Carolina branch; and 
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3. A bm~k, savings and loan association, or savings bank clmrtered under the laws of a state other than 
North Carolina, but only if it has a branch in North Caroli~a and only with respect to activities 
conducted through its North Carolina branch. 

551232-00001 
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SPECIAL RULES REGARDING ESTATES1 

Estates pose particular problems under Article 9 - if the collateral is being administered in the estate of a 
decedent, is the debtor (i) the estate (as an entity,) or (ii) the personal representative of the decedent’? 

The 2010 Amendments to UCC Article 9 clarified some, but not all, of the issues that arise when 
collateral is being administered in a decedent’s estate. 

Debtor’s Name on the Financing Statement - §§ 9-503(a)(2): 9-503(f). The 2010 Amendments clarif~, the 
name requirements for the debtor when the collateral is being administered in a decedent’s estate by the 
decedent’s personal representative (e.g., the executor or administrator of the estate). The focus is changed 
from the identity of the debtor to the status of the collateral. 

When collateral is being administered by the personal representative of a decedent, a financing statement 
sufficiently provides the name of the debtor only if the financing statement provides as the name of the 
debtor the name of the decedent and, in a separate part of the financing statement, indicates that the 
collateral is being administered by a personal representative. The requirement to indicate that the 
collateral is being administered by a personal representative is satisfied by checking the appropriate box 
in section 5 of the financing statement, Form UCC-1. 

For purposes of this rule, the name of the decedent indicated on the order appointing the personal 
representative of the decedent issued by the court having jurisdiction over the collateral is sufficient as the 
"name of the decedent." R isn’t necessary, to track down the decedent’s old driver’s license. 

Debtor’s Location. Assuming the financing statement must be filed in state in which the debtor is 
"located," it remains unclear where the financing statement should be filed. Indeed, the Official 
Comment to § 9-503(a)(2) acknowledges that the "debtor" named in the financing statement may not be 
the "debtor" named in the security agreement: 

Even if, as often is the case, the representative is the "debtor" (defined in Section 9-102), 
the financing statement must provide the name of the decedent as the name of the debtor. 

So... Which "debtor" determines where the financing statement should be filed - the "debtor" named in 
the financing statement or the "debtor" named in the security agreement’? VChere do you file the financing 
statement? Where the decedent’s estate is being administered, where the decedent’s principal residence 
was located, even though the decedent is now deceased, or where the personal representative is "located," 
even if the personal representative is not (and should not be) named on the financing statement? 

1 The statutou citations in this paper arc to Article 9 o:f the Uniform Commercial Code ("UCC") as proposed by the 

National Conference of Commissioners on Uniform State Laws (also known as the Uniform Law Commission, or 
"ULC"). As enacted in North Carolina, Article 9 of the UCC has been codified as Article 9 of Chapter 25 of the 
North Carolina General Statutes. For exmnple, § 9-503 of UCC Article 9 as adopted inNorth Carolina appears in 
the North Carolina General Statutes as G.S. 25-9-503. 



The most prudent course of action is for the secured creditor to file the financing statement (i) in 
the jurisdiction where the primary administration of the estate (as opposed to an ancillary 
administration) is being handled, (ii) in the jurisdiction where the decedent’s principal residence 
was located, and (iii) in the jurisdiction in which each personal representative of the decedent’s 
estate is located. 

BACKGROUND MATERIAL FROM THE OFFICIAL COMMENT 

In discussing the proper name of a debtor for purposes of completing a financing statement, section 2c of 
the Official Comment to § 9-503 provides as follows: 

Subsection (a)(2) deals with collateral that is being administered by an executor, administrator, or other 
personal representative of a decedent. Even iK as often is the case, the representative is the "debtor" 
(defined in Section 9-102), the financing statement must provide the name of the decedent as the name of 
the debtor. Subsection (f) provides a safe harbor, under which the name of the decedent indicated on the 
order appointing the personal representative issued by the court having jurisdiction over the collateral is 
sufficient as the name of the decedent. If the order indicates more than one name for the decedent, the 
first name in the list qualifies under subsection (f); however, other names in the list also may quali~" as 
the "name of the decedent" within the meaning of subsection (a)(2). In addition to providing the name of 
the decedent, the financing statement must indicate, in a separate part of the financing statement, that the 
collateral is being administered by a personal representative. Although the indication is not part of the 
debtor’s name, a financing statement that fails to provide the indication does not sufficiently provide the 
name of the debtor trader Sections 9-502(a) and 9-503(a)(2), does not "substantially satis~7 the 
requirements" of lPart 5 within the meaning of Section 9-506(a), and so is ineffective. 

551232-00001 
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SUMMARY OF 2010 UCC ARTICLE 9 AMENDMENTS 
(That Became Effective in North Carolina on July 1, 2013) 

NOTE 

The statuto~ citations in this paper are to Article 9 of the Uniform Commercial Code ("UCC") as 

proposed by the National Conference of Commissioners on Uniform State Laws (also known as the 

Uniform Law Commission, or "ULC"). As enacted in North Carolina, Article 9 of the UCC has been 
codified as Article 9 of Chapter 25 of the North Carolina General Statutes. For example, § 9-503 of UCC 

Article 9 as adopted in North Carolina appears in the North Carolina General Statutes as G.S. 25-9-503. 

I. INTRODUCTION 

The National Conference of Commissioners on Uniform State Laws (also known as the Uniform Law 
Commission, or "ULC") is a non-profit unincorporated association which has worked for the 
uniformity of state laws since 1892. Composed of state legislators, legal practitioners, judges and law 
professors from all fifty states, the ULC promotes the principle of uniformity by drafting and 
proposing specific statutes in areas of the law where uniformity between the states is desirable. 
However, the ULC can only propose - no uniform laws arc effective until a state legislature adopts it. 

The Uniform Commercial Code (UCC) is one of the uniform laws proposed by the ULC which has 
been adopted by all fifty states and the District of Columbia. However, the UCC is by no means a 
"uniform" statute - each state has amended and "tweaked" the uniform act to suit its own particular 
needs. 

Article 9 of the UCC governs secured transactions - how we take personal property as collateral for a 
loan. In 1998, the ULC proposed a complete rewrite of Article 9 (which we now know as "Revised 
Article 9") to bring greater certainty to financing transactions, simplify and clarify the rules, address 
specific problems and concerns that arose over the preceding thirty years, and accommodate the 
development of electronic commerce. While it became effective in most states on July 1, 2001, by 
January l, 2002, Revised Article 9 (as amended and "tweaked" by each adopting state) was effective 
in all fifty states and the District of Columbia. 

In 2010, a review committee appointed by the ULC and the American Law Institute proposed 
amendments to Revised Article 9 (and the Official Comments that accompanied it) in response to 
filing and other issues that have arisen in practice following almost a decade of experience with 
Revised Article 9. The proposed amendments (the "2010 Amendments") were intended by the ULC 
to go into effect nationwide on July 1, 2013. However, as of August 1, 2013, the 2010 Amendments 
have been enacted by only 44 states~ and the District of Columbia- the 2010 Amendments have not 
yet been enacted in Alabama, Arizona, California, New York, Oklahoma, or Vermont. 

1 In Missouri, the 2010 Amendments become effective August 28, 2013. The 2010 A~nendments are already in 

effect in the District of Columbia and the other 43 states that have enacted them. 



North Carolina adopted the 2010 Amendments in the waning minutes of the 2012 legislative 
session (Session iLaw 2012-70). The amendments became effective in North Carolina on July 1, 
2013. 

This paper focuses on the most important features of the 2010 Amendments - it does not address the 
many technical corrections made to Article 9 and the Official Comment in response to changes in 
technology and the marketplace. 

H. NEW/REVISED IDEFINITIONS 

A. Public Organic Record- ~ 9-102 

Under the "old" rules, the name of a registered organization was sufficient in a financing 
statement "only if the financing statement provides the name of the debtor indicated on the public 
record of the debtor’s jurisdiction of organization which shows the debtor to have been 
organized." Unfortunately, Revised Article 9 provided no clear direction as what was sufficient 
as a "public record," and not every organization that provides information about itself in a public 
record is a registered organization. For example, a general partnership is not a registered 
organization, even if it files a statement of partnership authority under Section 303 of the Uniform 
Partnership Act or an assumed name ("dba") certificate. The 20 l0 Amendments provide greater 
clarity with respect to this issue, introducing a new term to the Article 9 le~con, "public organic 
record": 

"Public organic record" means a record that is available to the public for 
inspection and is: 

A record consisting of the record initially filed with or issued by a state or the 
United States to form or organize an organization and any record filed with 
or issued by the state or the United States which amends or restates the initial 
record; 

An organic record of a business trust consisting of the record initially filed 
with a state and any record filed with the state which amends or restates the 
initial record, ifa statute of the state governing business trusts requires that 
the record be filed with the state; or 

A record consisting of legislation enacted by the legislature of a state or the 
Congress of the United States which forms or organizes an organization, any 
record amending the legislation, and any record filed with or issued by the 
state or the United States which amends or restates the name of the 
organization. 

Reduced to basics, term "public organic record" generally means the document filed with or 
issued by a state or the United States to form or organize a registered organization. Revisions to 
the accompanying Official Comment 11 explicitly indicate that a certificate of good standing is 
._n_.o__La public organic record and, thus, should never be relied on to detem~ine a registered 
organization s name. 
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B. Registered Organization - .~ 9-102 

Building on the new definition of "public organic record," the definition of a "registered 
organization" has also been amended to read as follows: 

"Registered organization" means an organization formed or organized solely 
under the law of a single state or the United States by the filing of a public 
organic record with, the issuance of a public organic record by, or the enactment 
of legislation by the state or the United States. The term includes a business trust 
that is formed or organized under the law of a single state ifa statute of the state 
governing business trusts requires that the business trust’s organic record be filed 
with the state. 

The revised definition recognizes that an organization is a "registered organization" if it is formed 
or organized solely under the law of a single state by the filing of a public organic record with the 
state rather than, as under Revised Article 9 prior to the 2010 Amendments, by the state merely 
being required to maintain a public record showing that the organization has been organized. 
This change more accurately confirms that a registered organization includes an organization 
whose "birth certificate" emanates from the act of making a public filing. 

The 2010 Amendmems also expand the definition of "registered organization" to include a 
common law trust that is formed for a business or commercial purpose and is required by a state’s 
business trust statute to file an organic record with the state, such as the trust agreement for a 
common law trust. As a result of this change, a Massachusetts business trust (for example) is 
considered a registered organization rather than, as would appear to be the case under Revised 
Article 9 before the 2010 Amendments, an organization that is not a registered organization. 

The 2010 Amendments do not affect a common law trust formed for a purpose that is not a 
business or commercial purpose or a common law trust formed for a business or commercial 
purpose that is not required to file a public record with the state. Neither of these types of 
common law trusts is considered a registered organization. Only a common law trust that is a 
Massachusetts-type business trust will be considered a registered organization under the 
Amendments. 

Note: Although North Carolina recognizes business trusts (see, for example, Article 8 of Chapter 
39 of the General Statutes, G.S. 39-44 et seq.), there is no North Carolina law that permits or 
requires a business trust’s organic record to be filed with the State of North Carolina. As a 
consequence, any business trust you encounter will NOT be considered a North Carolina 
registered organization. 

IH. CHANGES IN WHAT THE IPROPER NAME OF THE DEBTOR SHOULD BE IN A 
FINANCING STATEMENT - § 9-503 

Amendments to § 9-503 clarify what the correct name of the debtor should be in completing a 
financing statement. 

A. If the Debtor is an Individual - .~.~ 9-503(a)¢4) and 9-503¢i) 

Some courts have struggled with the question of what name a financing statement must provide 
for an individual debtor in order for the debtor’s name on the financing statement to be sufficient. 
The problem arises because individuals do not typically have a single name. An individual’s 
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name on his or her birth certificate, driver’s license, passport, tax return or bankruptcy petition 
may all be different. Moreover, the debtor may be known in his or her community by a name that 
is not reflected on any official document. Case law has created additional uncertainty that has led 
secured parties to search and file financing statements under multiple names. 

The 2010 Amendments provide greater guidance as to the name of an individual debtor that 
should be used on a financing statement. The amendments offer two alternatives to each state: 

Alternative A provides that, if the debtor holds a driver’s license issued by the state where 
the financing statement is filed, the debtor’s name as it appears on the driver’s license is 
the name required to be used on the financing statement. If the debtor does not have such 
a driver’s license, either (i) the debtor’s actual name, or (ii) the debtor’s surname and first 
personal name may be used on the financing statement. This is the so-called "only if" 
option, i.e., the debtor’s name on the financing statement will be sufficient "only if" the 
name provided is the name on the driver’s license. 

Alternative B provides that (i) the debtor’s driver’s license name, (ii) the debtor’s actual 
name, or (iii) the debtor’s surname and first personal name may be used on the financing 
statement. Alternative B is commonly called the "safe harbor" option. 

Under either Alternative A or Altemative B, if the debtor holds two driver’s licenses issued by the 
state, the most recently issued driver’s license is the one to which reference should be made to 
determine the debtor’s name to be provided on the financing statement. 

In some states (including North Carolina), the state may issue an identification card for an 
individual who does not hold a driver’s license. A Legislative Note to amended section 9-503 
suggests that, regardless of which alternative is adopted, a state that issues a non-driver’s license 
identification card should treat a driver’s license and a state-issued identification card with equal 
dignity. 

There is one major exception to this rule. Under § 9-502(c), a mortgage or deed of trust may (if 
certain conditions are satisfied) be effective as a financing statement filed as a "true" fixture filing 
or as a financing statement covering as-extracted collateral or timber to be cut. In that regard, the 
"only if" test does not apply. If the mortgagor/grantor in the mortgage or deed of trust is an 
individual, it is sufficient if the mortgage or deed of trust provides the individual name of the 
debtor or the surname and first personal name of the debtor - the requirement to use the name of 
the mortgagor/grantor as shown on his or her driver’s license or state-issued identification card 
doesn’t apply. 

Note: North Carolina has adopted Alternative A, the "only-if" option, and treats a special 
identification card issued by the State of North Carolina ~vith the same dignity as it treats an 
unexpired North Carolina driver’s license. According to G.S. 25-9-503(a)(4), if the debtor is 
an individual to whom the State of North Carolina has issued a driver’s license or special 
identification card that has not expired, a financing statement sufficiently provides the 
name of the debtor only if the financing statement provides the name of the individual 
which is indicated on the driver’s license or special identification card. If North Carolina has 
issued to an individual more than one driver’s license or special identification card, G.S. 25-9- 
503(g) provides that the one issued most recently is the one that must be used to identi~ the name 
of the individual. 
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Warning: A driver’s license may expire, or the debtor may exchange the current driver’s license 

for a new driver’s license. Either event could constitute a change in the name that § 9-503 

requires to be used in the financing statement. This may be the case if the debtor’s name on an 
expired driver’s license is different from a name that would be sufficient for the name of the 

debtor to be provided on a financing statement in the absence of a driver’s license name or if the 

name of the debtor on the new driver’s license is different from the name of the debtor as it 
appeared on the old driver’s license. 

Following the filing office’s standard search logic, if a search under the new name required to be 

provided for the debtor does not disclose the financing statement filed under the expired or 
original driver’s license nmne, the financing statement would become seriously misleading. In 

that case, the normal rules for a name change under § 9-507(c) would apply. The financing 

statement would remain effective for collateral in existence on the date of the name change and 
for collateral acquired by the debtor during the four-month period after the date of the name 

change, iHowever, for the financing statement to be effective for collateral acquired by the debtor 

after the end of the four-month period, the secured party would need to amend the financing 

statement within the four-month period to provide the debtor’s new name. 

It is important to emphasize that the driver’s license name is relevant for a particular state only if 
Article 9’s choice of law roles in the forum state point to the law of that particular state to 
determine perfection and the effect of perfection and non-perfection of a security interest that 
must or may be perfected by filing. For example, if an individual debtor’s principal residence is 
in North Carolina, the debtor will be considered to be located in North Carolina under § 9-307. A 
financing statement must be filed in North Carolina to perfect by filing a security interest in 
collateral in which a security interest is perfected by filing in the state of the debtor’s location. If 
the debtor holds a Virginia driver’s license rather than a North Carolina driver’s license, the 
Virginia driver’s license will be irrelevant for purposes of perfecting a security interest that must 
be perfected by a filling in North Carolina. 

B. If the Debtor is a iRe~istered Organization - .~ 9-503(a)(1) 

One problem that has arisen in recent years involves the proper name of a registered organization 

that should be used in a financing statement. There is often more than one name of a registered 
organization reflected on a state’s public record. This circumstance could arise when the state 

maintains a searchable database of the names of registered organizations but where the database 

uses abbreviations or has limited field codes. For example, the name of a corporation reflected in 
its charter document in a public file with the state and the name reflected on the state’s publicly 
available database may differ. If a secured party wants to file a financing statement providing the 

corporation’s name as debtor or to search for the debtor’s name in the state’s filing office records, 

the secured party may be uncertain as to whether the name should be the name on the 
corporation’s charter document or the name in the searchable database. 

The 2010 Amendments clarify that, for a financing statement to be sufficient, the name of the 
registered organization debtor to be provided on the financing statement must be the name 
reflected on the "public organic record" of the registered organization. In most cases, a registered 
organization’s "public organic record" is the publicly available record filed with the state to form 
or organize the registered organization. If the registered organization is formed by legislation, the 
legislation is the public organic record in which the registered organization’s name is found. If 
the registered organization is a Massachusetts-type business trust, the registered organization’s 
name is that reflected on the required publicly available filing, usually the trust agreement. 
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Accordingly, in the example above of the corporation with a name on its publicly available 
charter document that is different from the name on the state’s publicly searchable database, the 
debtor’s name to be provided on the financing statement should be the deNor’s name as reflected 
on the charter document. 

If the name of the debtor on a public organic record is amended, the name of the debtor to be 
provided on a financing statement is the name as so amended. If there is more than one public 
organic record stating the debtor’s name, the debtor’s name is the one that appears as the debtor’s 
name in the most recently filed public organic record that purports to state, amend, or restate the 
registered organization’s name. 

One final note: The following are not considered public organic records and should never be 
relied on to determine a registered organization’s name for purposes of completing a financing 
statement: 

The registered organization’s name as listed in the Secretary of State’s database or 
website. 

certificate of good standing issued by the Secretary of State. 

An annual report filed by the registered organization, unless the annual report specifically 
purports to state, amend, or restate the registered organization’s name. 

C. If the Collateral is Held in Trust - .~.~ 9-503(a)(3) and 9-503(h) 

The 2010 Amendments distinguish between (i) a trust that is a registered organization (i.e., a 
statuto~ trust or a Massachusetts-type business trust), and (ii) a common law trust that is not a 
registered organization. To be sufficient under the 2010 Amendments, when the collateral is held 
in a trust that is a registered organization, a financing statement must provide, as the name of the 
debtor, the trust’s name as it is stated in the latest of the public organic records of the trust. 

If the trust is not a registered organization (which will most often be the case), the 2010 
Amendments effectively shift the focus from whether the debtor is a trust or trustee to whether 
the collateral is held in a trust, thereby avoiding confusion between the identity of the debtor and 
the name of the debtor required for purposes of the financing statement, an issue that has in the 
past resulted in a large number of filing errors. 

If the collateral is held in a trust that is not a registered organization, then the rules governing the 
name of the debtor on the financing statement are as follows: 

If the collateral is held in a trust that is NOT a registered organization and the organic 
record of the trust (e.g., the trust agreement or will creating the trust) specifies a name for 
the trust, then a financing statement sufficiently provides the name of the debtor only if 
(i) the financing statement provides as the name of the debtor the name of the trust as 
specified in the trust’s organic record and, (ii) in a separate part of the financing 
statement, indicates that the collateral is held in a trust. The requirement to indicate that 
the collateral is held in a trust is satisfied by checking the appropriate box in section 5 of 
the financing statement, Form UCC-I. 

2. If the collateral is held in a trust that is NOT a registered organization and the organic 
record of the trust (e.g., the trust agreement or will creating the trust) does NOT specif~v a 
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name for the trust, then a financing statement sufficiently provides the name of the debtor 
only if (i) the financing statement provides as the nmne of the debtor the name of the 
settlor or testator, and (ii) in a separate part of the financing statement, (a) provides 
additional information sufficient to distinguish the trust from other trusts having one or 
more of the same settlors or the same testator, and (b) indicates that the collateral is held 
in a trust, unless the additional information so indicates. 

The additional information sufficient to distinguish the trust from other trusts having one 
or more of the same settlors or the same testator can be provided on an attached schedule, 
as part of the financing statement collateral field, or in the additional collateral field in 
Section 12 of the new financing statement addendum form, Form UCC-1AD. In many 
cases an indication of the date on which the trust was created will satisfy this 
requirement. However, that information should never be inserted in the debtor name 
fields unless the date is genuinely a part of the name if the trust in the trust’s organic 
record. 

The requirement to indicate that the collateral is held in a trust is satisfied by checking the 
appropriate box in section 5 of the financing statement, Form UCC-1. 

For purposes of this new rule, the "name of the settler or testator" means: 

If the settlor is a registered organization, the name that is stated to be the settlor’s 
name on the public organic record most recently filed with or issued or enacted 
by the settlor’s jurisdiction of organization which purports to state, amend, or 
restate the settlor’s name; or 

In other cases, the name of the settlor or testator indicated in the trust’s organic 
record. 

As a reminder, the name of the trustee is NOT sufficient as the name of the debtor when the 
collateral is held in a trust. The only situation where the name of the trustee would be provided as 
the debtor is where (i) collateral is held in a trust that is NOT a registered organization and the 
organic record of the trust (e.g., the trust agreement or will creating the trust) does NOT specify a 
name for the trust, and (ii) the trustee is also the settlor of the trust. However, in that limited set 
of circumstances, the name is provided in the person’s capacity as settlor, not as trustee. The 
name of the trustee is not sufficient, even though the trustee is usually the debtor. The name of 
the debtor for purposes of the financing statement under § 9-503(a)(3) is often different from the 
name of the actual debtor. 

D. If the Collateral is bein~ administered by a Personal Representative - §§ 9-503(a)(2) and 9- 
503(f) 

The 2010 Amendments clarify the name requirements for the debtor ~vhen the collateral is being 
administered in a decedent’s estate by the decedent’s personal representative (e.g., the executor or 
administrator of the estate). The focus is changed from the identity of the debtor to the status of 
the collateral. 

When collateral is being administered by the personal representative of a decedent, a financing 
statement sufficiently provides the name of the debtor only if the financing statement provides as 
the name of the debtor the name of the decedent and, in a separate part of the financing statement, 
indicates that the collateral is being administered by a personal representative. The requirement 
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to indicate that the collateral is being administered by a personal representative is satisfied by 
checking the appropriate box in section 5 of the financing statement, Form UCC-1. 

For purposes of this rule, the name of the decedent indicated on the order appointing the personal 
representative of the decedent issued by the court having jurisdiction over the collateral is 
sufficient as the "name of the decedent." If the appointment order contains more than one name 
for the deNor, the first name of the debtor on the appointment order is sufficient. It isn’t 
necessary to track down the decedent’s old driver’s license. 

IV. CHANGE IN THE GOVERNING LAW AS A CONSEQUENCE OF A DEBTOR’S CHANGE 
OF LOCATION OR A NEW DEBTOR- §§ 9-316(h) AND 9-3160) 

The 2010 Amendments significantly alter the effect of a change in governing law. 

A. Chan~e in a Debtor’s Location - § 9-316(h) 

Under Revised Article 9 as it existed before the 2010 Amendments, the perfection of a security 
interest that attached prior to a change in the debtor’s location continued in effect for four months 
after the debtor’s change in location. However, the four-month grace period applied only to 
collateral in which the secured party’s security interest was perfected at time of the change of 
location. Of course, a security interest in property acquired by the debtor after the debtor changed 
location would not have been perfected at the time of the change becanse the security interest in 
the after-acquired property would not have attached until the property was acquired by the debtor 
"post-change of location" and the debtor had rights in the collateral. There was no grace period 
under Revised Article 9 for perfection of any security interest that attached to the debtor’s "post- 
change of location" after-acquired property. 

The 2010 Amendments added a grace period for after-acquired property by providing that the 
financing statement filed in the original jurisdiction is also effective with respect to collateral 
acquired by the debtor within four months after the debtor’s change of location. The secured 
party can continue perfection of the security interest in the pre- and post-change of location 
collateral beyond the four-month period by filing a financing statement or otherwise perfecting 
under the law of the new jurisdiction within the four-month grace period; otherwise, the secured 
party’s security interest in all of the collateral (both pre- and post-change of location) becomes 
unperfected at the end of the four-month grace period. 

To illustrate, assume Debtor is located in Virginia and the Secured Party has properly perfected 
its security interest in Debtor’s invento~ and accounts by filing a financing statement in Virginia. 
Thereafter, Debtor’s location changes to North Carolina. Under the old rule as it existed before 
the 2010 Amendments, for four months following the change in location the Secured Party’s 
security interest remains perfected as to all of the inventory and accounts in which it had a 
perfected security interest before the Debtor’s change in location. Under the 2010 Amendment, 
this remains so, but the Secured Party also has a perfected security interest in any (newly 
acquired) inventory and (newly arising) accounts to which its security interest first attaches 
during the four months after the change in location. However, if the Secured Party fails to file a 
new financing statement in North Carolina within the four-month grace period, its security 
interest in all of the collateral becomes unperfected. 
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B. New Debtor - .~.~ 9-316f!) and 9-326 

The 2010 Amendmems provide similar protection for a security interest in after-acquired property 
when a new debtor becomes bound by the original debtor’s security agreement and the new debtor 
is located in a jurisdiction other than the jurisdiction in which the original debtor was located. 

For example, if Old Debtor located in North Carolina merges into New Debtor located in Virginia 
(with New Debtor being the surviving entity), there is a grace period of up to one year for the 
secured party of Old Debtor to file a financing statement against New Debtor in Virginia to 
continue the effectiveness of the financing statement that the secured party filed in North Carolina 
against Old Debtor. However, the one-year grace period applies only to a securiU interest that 
was perfected by filing in North Carolina at the time of the merger. Prior the 2010 Amendments, 
there was no grace period for perfection of any security interest that may attach to post-merger 
after-acquired property. 

The one-year grace period for property in which the secured party had a perfected security 
interest at the time of the merger is unaffected by the 2010 Amendments. However, using an 
approach similar to that taken with respect to property acquired by a debtor after it relocates, the 
2010 Amendments provide for a grace period of up to four months in the case of such an 
interstate merger for after-acquired property. In addition, during the four-month grace period, the 
security party’s perfected security interest is extended to the property of the surviving entity. 

As was the case under Revised Article 9 as it existed before the 2010 Amendments, a security 
interest in post-merger after-acquired property that is perfected solely by the financing statement 
filed by the secured party against Old Debtor in North Carolina will be subordinate to a security 
interest of a competing secured party perfected by the filing of a financing statement against New 
Debtor in Virginia. This result for an interstate merger is consistent with the treatment of after- 
acquired property of a new debtor in the case of an intrastate merger. 

Example 10 contained in the Official Comment to § 9-316 (with statutory" citations omitted) 
illustrates the new rule: 

Example 10: Debtor, a Pennsylvania corporation, grants to Lender a security 
interest in Debtor’s existing and after-acquired inventory. Lender perfects the 

security interest by filing a proper financing statement in Pennsylvania on 

Janua~ 2, 2014. On March 31, 2014, Debtor merges into Survivor, a iDelaware 

corporation. Because Survivor is located in Delaware, Delaware law governs 
perfection of a security interest in Survivor’s inventory. Under [Delaware law], 

Lender’s security interest in the inventou that Sulwivor acquired from Debtor 

remains perfected for one year after the transfer. By virtue of the merger, 
Survivor becomes bound as debtor by Debtor’s security agreement. As a 

consequence, Lender’s security interest attaches to all of Sulwivor’s inventory, 

and Lender’s collateral now includes inventory in which iDebtor never had an 

interest. The financing statement filed in Pennsylvania against Debtor is 
effective under [Delaware law] to perfect Lender’s security interest in inventory 

that Sulwivor acquired before, and within the four months after, becoming bound 

as debtor by Debtor’s security agreement. This is because the financing 
statement filed in Pennsylvania would have been effective to perfect Lender’s 

security interest in this collateral had Debtor, rather than Survivor, acquired it. 

The Official Comment continues by explaining: 
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If the financing statement is effective, Lender’s security interest in the collateral 
that Survivor acquired before, and within four months after, Survivor became 
bound as debtor will be perfected upon attachment. It will remain perfected if, 
before the expiration of the four-month period, the security interest is perfected 
under Delaware law. Otherwise, the securits" interest will become unperfected at 
the end of the four-month period and will be deemed never to have been 
perfected as against a purchaser for value. 

However, in the example noted above, the Lender’s security interest in the inventory that Survivor 
acquired from Debtor remains perfected for one year after the transfer. If no new financing 
statement is filed in Delaware during that one-year period, that security interest becomes 
unperfected and is deemed never to have been perfected as against a purchaser of the collateral 
for value. 

V. OTHERFILING-RELATED CHANGES 

A. Chanle of Debtor’s Name - .~ 9-507(c) 

Section 9-507(c) describes what happens when a filed financing statement provides a name that, 
at the time it was filed, satisfies the requirements of § 9-503(a) with respect to a named debtor 
but, at a later time, does not. This could easily occur, for example, if the debtor changes its name 
or, in the case of an individual, obtains a new driver’s license that identifies the debtor by a name 
different than the debtor’s name as stated in the financing statement filed earlier. The test 
imposed by the 2010 Amendments is really quite simple: If the name provided in the financing 
statement becomes insufficient as the name of the debtor under § 9-503(a), the financing 
statement is effective to perfect a security interest in collateral acquired by the debtor before, or 
within four months after, the filed financing statement becomes seriously misleading. However, 
the financing statement is not effective to perfect a security interest in collateral acquired by the 
debtor more than four months after the filed financing statement becomes seriously misleading 
unless, during the four-month grace period, an amendment to the financing statement is filed that 
renders the earlier financing statement not misleading (e.g., an amendment that states the correct 
name of the debtor). 

B. Transmitting Utilities - .~ 9-515(f) 

It is well established that a financing statement indicating that the debtor is a transmitting ntility 
does not lapse. However, for this rule to apply, the 2010 Amendments provide that the initial 
financing statement must indicate that the debtor is a transmitting ntility - it cannot be done by 
amending a previously filed financing statement. 

C. Rejection of Record by Filing Office - .~ 9-516(b)(5) 

A filing office will no longer be permitted to reject a financing statement that fails to provide the 

type of organization of the debtor, the jurisdiction of organization of the debtor, the 
organizational identification number of the debtor, or a statement that the debtor has no 

organizational identification number. This information was not considered to be sufficiently 
useful in practice and often added cost and delay to the filing process. 
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D. Information Statements - § 9-518 

Under § 9-518 of Revised Article 9 as it existed before the 2010 Amendments, a debtor could file 
a correction statement to assert that a financing statement filed against it was in fact unauthorized. 
While this filing has no legal effect on the underlying claim, it did put in the public record the 
debtor’s claim that the financing statement was wrongfully filed. The 2010 Amendments changed 
§ 9-518 in two ways. First, the filing is no longer called a "correction statement," but is instead 
referred to as an "information statement." The new form number for an information statement is 
Form UCC-5. Second, without disturbing the debtor’s right to file an information statement, the 
2010 Amendments also authorize the secured party of record to file an information statement if 
the secured party believes that an amendment to its financing statement was not authorized. The 
comments also make clear that the secured party has no duty to file an information statement, 
even if it knows of the unauthorized filing. 

E. New Forms - .~ 9-521 

The uniform forms of initial financing statement (Form UCC-1) (and the related addendum) and 
the amendment form (Form UCC-3) (and the related addendum) have been updated to reflect the 

2010 Amendments. 

VI. CHANGES UNRELATED TO FILING 

A. Anti-Assianment Provisions - .~.~ 9-406 and 9-408 

Under § 9-406 of Revised Article 9 as it existed before the 2010 An~endments, an anti-assignment 
term of a payment intangible or promissory note that secures an obligation was unenforceable. 
By way of contrast, § 9-408 of Revised Article 9 as it existed before the 2010 Amendments 
permitted a sale of a payment intangible or promissory note notwithstanding an anti-assignment 
term, but did not require the account debtor or maker to attorn to or otherwise recognize the 
buyer. The 2010 Amendments to § 9-406 and § 9-408 clari~ that the effectiveness of an anti- 
assignment term of a payment intangible or promissory note in the case of a sale or other 
disposition of collateral under § 9-610 or an acceptance of collateral under § 9-620 is governed by 
§ 9-406, not by § 9-408. 

B. Definition of "Authenticate" - § 9-102 

The 2010 Amendments modi~" the definition of the term "authenticate" to conform to the 
definitions of "sign" in Article 1 and Article 7. 

C. Certificates of Title - .~.~ 9-102 and 9-311 

Some state statutes require that security interests be indicated on a certificate of title as a 
condition of perfection, while other state statutes provide that perfection occurs when the 
application is delivered to the issuing agency. The 2010 Amendments modify the definition of 
"certificate of title" in § 9-102 to clari~ that the term covers certificates issued under either type 
of statute. The new definition also applies to electronic records created as an alternative to the 
issuance of a paper certificate. Section 9-311 includes corresponding changes to reflect the 
revised definition. 
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D. Control of Electronic Chattel Paper - .~ 9-105 

The 2010 Amendments modif3, the requirements for control of electronic chattel paper in § 9-105 
to conform them with those in Article 7 for electronic documents of title and in the Uniform 
Electronic Transactions Act for transferable records. The result is that the new requirements set 
forth the current requirements as a "safe harbor" but permit other control systems as well. 

E. Location of a Registered Organization Organized Under Federal Law - .~ 9-307(f) 

The 2010 Amendments clarify that a registered organization organized under federal law, such as 
a national bank, that, by authorization under federal law, designates its main or home office as its 
location is located in the state of that office for purposes of Article 9. 

F. Collateral Taken Free of Security Interest - ~ 9-317 

The 2010 Amendments expand the list of collateral for which a licensee or buyer takes free of a 
security interest if the licensee or buyer gives value without knowledge of the security interests 
and before it is perfected. 

G. Default by Mortgagor - _~ 9-607(b) 

The 2010 Amendments confirm that a secured party’s authorization to record an assignment of a 
mortgage securing a promissou note assigned to the secured party in order for the secured party 
to conduct a non-judicial foreclosure sale of the mortgaged real property applies when there is a 
default by the mortgagor. The language in of Revised Article 9 as it existed before the 2010 
Amendments could arguably have been read to refer to a default by the assignor of the 
promissory" note rather than by the mortgagor. 

VII. TRANSITION RULES 

The 2010 Amendments contain their own set of transition rules, patterned after (bin somewhat 
simpler than) the transition rules used in connection with the introduction of Revised Article 9 in 
2001. Although the transition rules for the 2010 Amendments contemplate the possibility that the law 
governing perfection may change under the 2010 Amendments because the location of a debtor may 
change under the 2010 Amendments, the catego~~ of cases in which the law governing perfection will 
change is much narrower than under the revisions that became effective in 2001 and will likely be 
applicable only to Massachusetts-type business trusts. 

The transition period begins in most states (including North Carolina) on the uniform effective date of 
July 1, 2013, and continues until June 30, 2018. 

A. The Debtor is a Business Trust that Becomes a "Registered Organization" as a 
Consequence of the 2010 Amendments 

A secured party may need to take prompt action to remain perfected if a financing statement filed 
before July 1, 2013 provides the name of a non-registered organization business trust debtor (such 
as a Massachusetts-type business trust)that became a registered organization when the 2010 
Amendments became effective on July 1, 2013. 

The 2010 Amendments do not change the choice of law rules that determine where to file a 
financing statement. However, changes to the definition of "registered organization" expanded 
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the types of entities that fall within the scope of the term to include certain types of business 

trusts. That could, in rare cases, cause a change in the governing law. 

Section 9-301 provides that the la~v of the jurisdiction where the debtor is located governs 

perfection and priority of a security interest in most types of collateral. Under § 9-307(b)(2), a 

non-registered organization is located at its place of business or, if it has more than one place of 

business, at its chief executive office. However, under § 9-307(e), a registered organization is 
located in the state where it was organized. If the location of a business trust changes because it 

became a registered organization as a consequence of the 2010 Amendments, the law governing 

perfection automatically became the law of the state where the registered organization was 
formed. Any financing statement, amendment, or continuation statement filed in the former 

location after July 1, 2013, will have no effect. To remain perfected beyond the next lapse date, 

or if the secured party must file any type of amendment to the financing statement, the secured 

party will need to move its financing statement from the former state to the new state. 

Section 9-806(a) provides the secured party with a simple method for moving an existing 
financing statement to a new jurisdiction - an "initial financing statement in lieu of continuation" 
("In Lieu Financing Statement"). The filing of an In Lieu Financing Statement in the new 
jurisdiction will not only be effective as an initial financing statement, it will also relate back for 
priority purposes to the date the original financing statement was filed in the old jurisdiction. 

The secured party does not need to wait to file an In Lieu Financing Statement until just before 
the lapse date of the record in the former jurisdiction. An In Lieu Financing Statement is not 
subject to the normal six-month continuation window. However, the secured party must file its In 
Lieu Financing Statement before the lapse date of the financing statement filed in the former 
jurisdiction or the end of the transition period, whichever comes first. 

B. The Debtor is and Individual in a State that Enacts Alternative At the "Only-If" Option 

h~ those states (including North Carolina) that enacted legislative Alternative A, beginning July 1, 
2013, only the name indicated on the debtor’s unexpired driver’s license (or, in some states, a 
state-issued identification card) that otherwise complies with new § 9-503(a)(4) will be sufficient 
as the name of the debtor for purposes of the financing statement. A financing statement filed 
before the July l, 2013 effective date of the 2010 Amendments that provides individual debtor 
names may become seriously misleading if that name does not match the name on the individual’s 
driver’s license. The issue is whether (and when) a secured party may need to amend a financing 
statement to remain perfected when the financing statement does not provide the driver’s license 
name. 

Fortunately, § 9-805(b)(1) (enacted by the NC General Assembly as Section 21(b) of Session 

Law 2012-70) provides that a financing statement filed before July 1, 2013, remains effective 
even ~f it became seriously misleading as a consequence of the changes in the name requirements 

contained in the 2010 Amendments’, until it would have ceased to be effective had the 
Amendments not taken effect. In other words, a financing statement filed before July 1, 2013 
will remain effective until the lapse date without further action by the secured party. Thus, the 

secured party can simply let the financing statement lapse, unless it plans to continue the 

effectiveness for another five-year period. 

However, if the secured party wants to continue a financing statement, a debtor name amendment 
may be necessary. The secured party must review the individual name provided on each filed 
financing statement as part of the continuation process. If the name provided does not match the 
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name indicated on the debtor’s most recent unexpired driver’s license, then the secured party must 

mnend the financing statement to add the new nmne before the scheduled lapse date. The secured 

party can make the name change either as a separate amendment or, if the filing office rules allow 

it, in combination with the continuation statement. 

Two examples recently published by the American Bankers Association illustrate this issue and 
the effect of the transition rules: 

Hypothetical 1: 

On January 1, 2012, Debtor Jim Johnson and Secured Party ABC Bank completed a 

secured loan transaction. The UCC financing statement was filed on that same date with 

those names in State X. The financing statement would lapse in five years, by January 1, 
2017. Assume the financing statement is adequate under the governing rules in all areas 

under State X. 

On July 1, 2013, the 2010 Amendments to UCC Article 9 took effect in State X. State X 

adopted Akernative A approach to debtor name sufficiency. Debtor’s name on State X 

issued driver’s license is James Aaron Johnson. 

Question: Does Secured Party ABC Bank need to amend its financing statement within 

four months of July 1, 2013, or risk becoming unsecured, despite financing statement not 

lapsing for approximately another three and a half years? 

Answer: No. According to the transition rules, because the original financing statement 

was filed in accordance with the rules operative at the time of the filing, Secured Party 
ABC Bank does not have to amend the debtor name on the financing statement within 
four months of July 1, 2013, even if the name would be considered seriously misleading. 

If intending to file a continuation statement, Secured Party ABC Bank would have to 

mnend the debtor name to James Aaron Jotmson prior to the lapse date. 

Hypothetical 2: 

On January 1, 2012: Debtor Janet Johnson and Secured Party ABC Bank completed a 

secured loan transaction. The UCC financing statement was filed on that same date with 

those names in State X. The financing statement would lapse in five years, by January 1, 

2017. Assume the financing statement is adequate under the governing rules in all areas 
under State X. Janet Johnson’s driver’s license at the time of the transaction read Janey 

Ann Johnson - a typo in first name and with middle name included. 

On July 1, 2013, the 2010 Amendments to UCC Article 9 took effect in State X. State X 

adopted Alternative A approach to debtor name sufficiency. 

On August 1, 2013, Debtor Janet Johnson married Jack Smith and assumed her married 

name Smith as her last name on her business cards, email accounts, social media 
accounts, credit cards and in every other way in her day-to-day life, but did not obtain a 

new driver’s license. 

On September 1, 2013: Debtor obtained a new driver’s license with her assumed married 
name - her driver’s license now reads Janet Johnson Smith. 
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Question: Does Secured Party ABC Bank need to amend its financing statement within 

four months of July 1, 2013, or risk becoming unsecured, despite financing statement not 

lapsing for approximately another three and a half years? If so, which date started the 
clock for Secured Party? 

Answer: Yes. There has been a name change event and the name on the financing 
statement would be seriously misleading unless amended. The clock on Secured Party 

ABC Bank would begin running when iDebtor obtained the new driver’s license 

(September 1, 2013), not when the 2010 Amendments became effective or when the 

Debtor assumed a married name. Secured Party would have four months, or until 
January 1, 2014, to complete the amendment of the financing statement to the name as it 

appears on the driver’s license, Janet Johnson Smith. 

C. The Debtor is an Individual in a State that Enacts Alternative B, the "Safe Harbor" Option 

In those states that have adopted Alternative B (the safe harbor option) for § 9-503(a)(4), the 
name indicated on the debtor’s driver’s license or just the surname and first personal name will be 
sufficient as the name of the debtor, but any name that was sufficient before the effective date 
will also comply with the new individual name rules. Therefore, if the financing statemem 
sufficiently provided the name of an individual debtor before the effective date, a secured party, 
will not need to take any action to remain perfected through the transition period in an Alternative 
B state. 

D. Debtor is a Decedent’s Estate, a Trust, or a Trustee 

The 2010 Amendments did not change the debtor nmne requirements when the debtor is a 

decedent’s estate, a trust, or a trustee acting with respect to property held in a trust. However, the 
2010 Amendments did change the inquiry’ used to determine when these name rules apply. The 

new inqui~" is based on the status of the collateral, not the identity of the debtor as a decedent’s 

estate, trust, or trustee. 

To reflect the new line of inquiry, the check boxes used to make the indications required by § 
9-503(a)(2) and (3), an additional requirement for sufficiency of the financing statement, no 
longer identi~ a debtor. Instead, the check boxes will indicate the status of the collateral. The 
new rules require that the financing statement indicate that the collateral is held in a trust or is 
being administered by a decedent’s personal representative. 

If a financing statement filed before July 1, 2013, sufficiently provided the name required for a 
decedent’s estate, a trust, or a trustee debtor under the rules in effect prior to July l, 2013, the 
secured party will remain perfected without further action after July 1, 2013. Under § 9-805(e) 
(enacted by the NC General Assembly as Section 21 (e) of Session Law 2012-70), a financing 
statement that indicates the debtor is a decedent’s estate is sufficient to indicate the collateral is 
being administered by a decedent’s personal representative for purposes of new § 9-503(a)(2). 
Like,vise, an indication that the debtor is a trust or trustee acting with respect to property held in a 
trust is sufficient to indicate that the collateral is held in a trust for purposes of new § 9-503(a)(3). 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

A B 

"Local Filing" 

State if (i) the collateral is as-extracted collateral or timber to be cut, or 
(ii) the financing statement is filed as a "true" fixture filing and the 

collateral is goods that are or are to be come fixtures 

i ln the office designated for the filing or recording of a record of a mortgage 
Alabama ~ 

2 l on the related real property 
fin the office designated for the recording of a record of a mortgage on the 

3 ~"~" ...................................................................................................................................................... re!.ate}! ~a! .p!~Qp.~m.~ ......................................................................................................................................................................................................................................................................................................................................................................................................... 

iArizona ~In ~e office designated for ~e filing or recording of a record of a mo~gage 
4 ~on the related real propeW 

In ~e office designated for the fihng or recording of a record of a mo~gage 
Arkansas                ~ 

5                          on ~e related real prope~~ 

................................................................................................................................................................................................................................... ;; ................. 
California 

6 ~on ~e related real propeW 
; ................................................................................................................................................................................................................................................. 

Colorado                 In ~e office designated for ~e fihng or recording of a record of a mo~gage 

In ~e office designated for the filing or recording of a record of a mo~gage 
i Connecticut 

Delaware 

District of Columbia 

Florida 
11 

12 

In the office designated for the filing or recording of a record of a mortgage 

on the related real property 
iThe Recorder of Deeds 

The office of the Clerk of the Circuit Court 

i Georgia i In the office designated for the filing or recording of a record of a mortgage 
l on the related real property [NOTE: category includes "growing crops"] 

Page 1 of 18 



WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

C 

"Central Filing" 
for a .Regular" UCC-1 Filing 

The office of the Secreta~T of State 
2 

The central filing office of the Department of Natural Resources 
3 

The office of the Secreta~r of State 
4 

The office of the Secreta~T of State 
5 

The office of the Secretary of State 
6 

The office of the Secretary of State 
7 

iThe office of the Secretary of State 
8 

The office of the Secreta~ of State 
9 

10 The office of the Mayor 

The Florida Secured Transaction Regist~ 

12 

The office of the Clerk of the Superior Court of any county in Georgia 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

D 

"Central Filing" 
for the collateral (including fixtures) 

of a transmitting utility 

The office of the Secreta~T of State 
2 

The central filing office of the Department of Natural Resources 
3 

The office of the Secreta~r of State 
4 

The office of the Secreta~T of State 
5 

The office of the Secretary of State 
6 

The office of the Secretary of State 
7 

iThe office of the Secretary of State 
8 

The office of the Secreta~ of State 
9 

10 The office of the Mayor 

The office of the Secretary of State, or the filing office authorized to 

11 laccept filings for the Florida Secured Transaction Registry 

The office the clerk of the superior court of any county of in Georgia 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

A B 

"Local Filing" 

State if (i) the collateral is as-extracted collateral or timber to be cut, or 
(ii) the financing statement is filed as a "true" fixture filing and the 

collateral is goods that are or are to be come fixtures 

i ln the office designated for the filing or recording of a record of a mortgage 
Hawaii ~ 

13 Ion the related real property 
fin the office designated for the filing or recording of a record of a mortgage 

TA~h~ 

l Illinois i In the office designated for the filing or recording of a record of a mortgage 
15 Ion the related real property 

In the office designated for the fihng or recording of a record of a mortgage 
Indiana                  ~ 

16                          on the related real property 
................................................................................................................................................................................................................................... ............ 
Iowa 

17                         ion the related real propeW 

Kansas In the office designated for the fihng or recording of a record of a mortgage 

18 ..................................................................................................................................................................................................... ! 0 n.. th ~ .re.!.a~d. re~!.p.r0 p end( .......................................................................................................................................................................................................................................................................................................................................................... 
In the office designated for the filing or recording of a record of a mortgage 

lKentucky 
19 

20 Louisiana The Clerk of Court of an5’ parish 

Maine 
i The Registry of Deeds for the county, in which the related real property, is 

21 ilocated 

~In the office designated for the filing or recording of a record of a mortgage 
22 Maryland on the related real property 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

C 

"Central Filing" 
for a .Regular" UCC-1 Filing 

The Bureau of Conveyances 

The office of the Secreta~ of State or any office duly authorized by the 

i Secreta~T of State 

The office of the Secretal3.,~ of State 

The office of the Secreta~~ of State 

The office of the Secretal)1 of State 

The office of the Secretary of State 
18 

iThe office of the Secretary of State 

20 The Clerk of Court of any parish except for titled motor vehicles and certa~ 

The office of the Secretal)1 of State 
21 

22 The Mauland State Department of Assessments and Taxation 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

D 

"Central Filing" 
for the collateral (including fixtures) 

of a transmitting utility 

The Bureau of Conveyances 

The office of the Secretary of State 

The office of the SecretaDr of State 

The office of the Secreta~T of State 

The office of the Secretary of State 

The office of the Secretary of State 

iThe office of the Secretary of State 

20 n vessels 

The office of the Secretary of State 
21 

22 The Ma~land State Department of Assessments and Taxation 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

A B 

"Local Filing" 

State if (i) the collateral is as-extracted collateral or timber to be cut, or 
(ii) the financing statement is filed as a "true" fixture filing and the 

1 collateral is goods that are or are to be come fixtures 

i In the office designated for the filing or recording of a record of a mortgage 
Massachusetts ~ 

23 Ion the related real property [see Note 2 below] 
fin the office designated for the filing or recording of a record of a mortgage 

i Michigan 24 ,. ..................................................................................................................................................................................................... .......................................................................................................................................................................................................................................................................................................................................................... 
i Mimlesota i In the office designated for the filing or recording of a record of a mortgage 

25 l on the related real property 

In the office designated for the fihng or recording of a record of a mortgage 
26 ilMississippi              ~on the related real property 

....................................................................................................................................................................................................................................Missouri ~~i:~~ii~~i[~{; ~;;~i ;3 ~ii~;~{~{; ................. 27                         ion the related real property 

Montana In the office designated for the fihng or recording of a mortgage on the 

28 ..................................................................................................................................................................................................... !rd.at@ ~a! .p~0p~rty ......................................................................................................................................................................................................................................................................................................................................................................................................... 
In the office designated for the filing or recording of a record of a mortgage 

iNebraska 
29 

In the office designated for the filing or recording of a mortgage on the 
Nevada 

30 related real property 

New Hampshire 
fin the office designated for the filing or recording of a mortgage on the 

31 ~related real property 

...................................................................................................................................................................................................... /i ............ 
New Jersey 

32 ~    "               ion the related real property 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

"Central Filing" 
for a "iRegular" UCC-1 Filing 

The office of the state secretai?~ 
23 

The office of the Secretary of State 
24 

The central filing system operated by the office of the Secreta~ of State 
25 

The office of the Secreta~T of State 
26 

The office of the Secretary of State 
27 

The office of the Secretary of State 
28 

lThe office of the Secretary of State 
29 

The office of the Secreta~ of State 
3O 

The office of the Secretary of State 
31 

The Division of Commercial Recording or other office designated by 
32 iExecmive Order 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

D 

"Central Filing" 
for the collateral (including fixtures) 

of a transmitting utility 

The office of the state secretai?~ 
23 

The office of the Secretary of State 
24 

The central filing system operated by the office of the Secreta~ of State 
25 

The office of the Secreta~T of State 
26 

The office of the Secretary of State 
27 

The office of the Secretary of State 
28 

lThe office of the Secretary of State 
29 

The office of the Secreta~ of State 
3O 

The office of the Secretary of State 
31 

The Division of Commercial Recording or other office designated by 
32 iExecmive Order 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

A B 

33 

34 

35 

36 

37 

"Local Filing" 

State if (i) the collateral is as-extracted collateral or timber to be cut, or 
(ii) the financing statement is filed as a "true" fixture filing and the 

collateral is goods that are or are to be come fixtures 

i In the office of the County Clerk where a record of a mortgage on the 
New Mexico ~ 

Irelated real property would be recorded 

In the office designated for the filing or recording of a record of a mortgage 

New York on the related real property [NOTE: category includes "the collateral is a 

, i cooperative interest"] 

lNorth Carolina ~iIn the office designated for the filing or recording of a record of a mortgage 

North Dakota 

Ohio 
!~ 
In t he office designated for the filing or recording of a record of a mortgage 

the office designated for the filing or recording of a record of a mortgage 

fin the office designated for the filing or recording of a record of a mortgage 
Oklahoma ~ 

38 ion the related real property 

Iln ~ ~ 
the filing or recording of a record of a mortgage 

39 Oregon ion the related real property 

i In the office designated for the filing or recording of a record of a mortgage Pennsylvania 
40 ~ ion the related real property 
...... fin the office designated for the filing or recording of a record of a mortgage 

41. maooe ~s~ano Ion the related real property 

l South Carolina ’ 
42 ion the related real property 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

"Central Filing" 
for a .Regular" UCC-1 Filing 

The office of the Secreta~T of State 
33 

The office of the Secretary of State 

34 

iThe office of the Secretary of State 
35 

iThe office of the Recorder in any county in North Dakota or in the office 

36 of the Secretary of State 

The office of the Secreta~ of State or any office duly authorized by the 

37 i Secreta~T of State 

The office of the Cotmty Clerk of Oklahoma County 
38 

39 

4O 

The office of the Secreta~~ of State 

The office of the Secretary of the Commonwealth 

The office of the Secretary of State 
41 

The office of the Secretary of State or any office duly authorized by the 

42 i Secretary of State 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

D 

"Central Filing" 
for the collateral (including fixtures) 

of a transmitting utility 

The office of the Secreta~T of State 
33 

The office of the Secretary of State 

34 

iThe office of the Secreta~r of State 
35 

The office of the Secreta~ of State 
36 

37 

38 

39 

4O 

41 

42 

The office of the Secretary of State 

The office of the Secretal3i of State 

The office of the Secreta~T of State 

The office of the Secretary of the Commonwealth 

The office of the Secretal3i of State 

iThe office of the Secreta~r of State 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

A B 

"Local Filing" 

State if (i) the collateral is as-extracted collateral or timber to be cut, or 
(ii) the financing statement is filed as a "true" fixture filing and the 

collateral is goods that are or are to be come fixtures 

i ln the office designated for the filing or recording of a record of a mortgage 
South Dakota 

43 l on the related real property 
fin the office designated for the filing or recording of a record of a mortgage 

Temlessee 
44 ..................................................................................................................................................................................................... 

Texas i In the office designated for the filing or recording of a record of a mortgage 
45 l on the related real property 

In the office designated for the fihng or recording of a record of a mortgage 
Utah 

46 on the related real property 

Vermont 
47                         ion the related real prope~ 

In the office designated for the fihng or recording of a record of a mortgage 
48 Virginia ..................................................................................................................................................................................................... 

In the office designated for the filing or recording of a record of a mortgage 
[Washington 

49 

In the office designated for the filing or recording of a record of a mortgage 
50 lWest Virginia            I on the related real property 

fin the office designated for the filing or recording of a record of a mortgage 
Wisconsin               ~ 

on the related real property. 

............ ................................ i .................................................................................................................................................... /i iii ............ 
52 Dyom~ng on the related real property 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 
UCC § 9-501 

C 

"Central Filing" 
for a .Regular" UCC-1 Filing 

The office of the Secreta~T of State 
43 

The office of the Secretary of State 
44 

The office of the Secreta~r of State 
45 

The Division of Corporations and Commercial Code 
46 

The office of the Secretary of State 
47 

The office of the State Corporation Commission or any office duly 

48 authorized by it 

49 The Department of Licensing 

The office of the Secreta~ of State 
50 

The office of the Department of Financial Institutions or any office duly 

51 authorized by the Department 

The office of the Secretary of State 

52 [See Note 3 below] 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

D 

"Central Filing" 
for the collateral (including fixtures) 

of a transmitting utility 

The office of the Secreta~T of State 
43 

The office of the Secretary of State 
44 

The office of the Secreta~r of State 
45 

The Division of Corporations and Commercial Code 
46 

The office of the Secretary of State 
47 

The office of the State Corporation Commission 
48 

49 The Department of Licensing 

The office of the Secreta~ of State 
5O 

52 

The office of the Department of Financial Institutions 

The office of the Secreta~r of State 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

A B 

1 

53 

State 

"Local Filing" 

if (i) the collateral is as-extracted collateral or timber to be cut, or 
(ii) the financing statement is filed as a "true" fixture filing and the 

collateral is goods that are or are to be come fixtures 

Note 1                  I 
54 i[Louisiana] iIn Louisiana, the proper filing office is: 

....................................................................................... J l) The Office of Motor Vehicles of the Department of Public Safety and Corr 
56 2) The Department of Wildlife and Fisheries, if the collateral is a titled vesse 
57 iwaters of the state of Louisiana, not held as inventory for sale or lease, and tt 
58 I 

59                       ~ 

Note 2 [Massachusetts] 
6O                  ~ 
6:t ................................................................................................................................................................................................................................. iFor a "true" fixture filing, the proper filing office is: 
62 ................................................................................. i 1) If the related land has not been registered pursuant to chapter 185, the offii 
63 

64 

Note 3 
65 i [Wyoming] i For perfecting a security interest in vehicles or motor vehicles, the filing offici 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

C 

"Central Filing" 
for a "iRegular" UCC-1 Filing 

54 
55 ~crions if the collateral is a rifled motor vehicle not held as inventory for sa 
56 valued in excess of $2,500 and required to be numbered, or a tiffed outbo~ 
57 iansferred for the first time on or after 7-1-2008. 
58 
59 

60 

61 

62 ie of the Register of Deeds within which the real property, is located. 

63 0ff! � 0 f.~. ~g~s.try. d! ~t~! ~h ! and. �~urt..’y~ !th!n. "~l~!~ th r~ ~ prop~ 

64 

65 ~ is the Office of the County. Clerk 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

D 

1 

53 

"Central Filing" 
for the collateral (including fixtures) 

of a transmitting utility 

54 

55 [e or lease. 

56 ,rd motor, and such vessel or motor is to be principally operated on the 

57 

58 

59 

60 

61 

62 

63 

64 

65 
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WHAT LAW CONTROLS? 

WARNING 

If you determine that the laws of a state other than North Carolina govern the perfection, the effect 
of perfection or nonperfection, or the priority of a security interest in the collateral, then you must 
examine the provisions of Article 9 of the UCC as adopted in the state whose laws control in order 
to ensure that the financing statement is properly completed and perfected under the laws of that 
state. 

As a general role, the "location" of the debtor and/or the collateral is important because it determines (i) 
which state’s laws govern the perfection, the effect of perfection or nonperfection, and the priority of a 
security interest in the collateral, and (ii) the state in which a financing statement covering collateral 
owned by the debtor should properly be filed. For purposes of this outline, the term "state" includes the 
District of Columbia, Puerto Rico, the U.S. Virgin Islands, and any other U.S. territou or insular 
possession. 

GENERAL RULE 

Except as noted in the section below entitled "Exceptions to General Rule," the basic rule in North 
Carolina as stated in G.S. 25-9-301(1) is that the law of the state in which the debtor is "located" 
governs the perfection, the effect of perfection or nonperfection, and the priority of a security 
interest in collateral. 

EXCEPTIONS TO GENERAL RULE 

The following chart lists the exceptions to the General Rule. 

Type of Collateral/Other Factors Which state’s law governs 

The secured party has a possessory security, interest 
in the collateral 

Goods that are or are to become fixtures, when the 
financing statement is to be filed as a "true" fixture 
filing 

The law of the state in which the collateral is 
located governs the perfection, the effect of 

perfection or nonperfection, and the priority of a 
possessory security interest in the collateral 

G.S. 25-9-301(2) 

The law of the state where the fixtures are located 
governs the perfection, the effect of perfection or 
nonperfection, and the priority of a security interest 
in the collateral 

G.S. 25-9-301(3)(a) 



Type of Collateral/Other Factors Which state’s law governs 

Timber to be cut 

Tangible negotiable documents, goods, 

instruments, money, or tangible chattel paper 

As-extracted collateral 

Agricultural lien on farm products 

Goods covered by a certificate of title (such as a 
motor vehicle) 

The law of the state where the timber to be cut is 
located governs the perfection, the effect of 
perfection or nonperfection, and the priority of a 
security interest in the collateral 

G.S. 25-9-301(3)(b) 

The law of the state where the collateral is located 
governs the effect of perfection or nonperfection 
and the priority of a nonpossessory security interest 
in the collateral (but not the perfection of the 
security interest) 

G.S. 25-9-301(3)(c) 

The law of the state where the wellhead or 
minehead is located governs the perfection, the 
effect of perfection or nonperfection, and the 
priority of a security interest in as-extracted 
collateral 

G.S. 25-9-301(4) 

The law of the state where the farm products are 
located governs the perfection, the effect of 
perfection or nonperfection, and the priority of an 
agricultural lien on the farm products 

G.S. 25-9-302 

Until the goods cease to be covered by the 
certificate of title, the law of the state under whose 
certificate the goods are covered governs the 
perfection, the effect of perfection or 
nonperfection, and the priority of a security interest 
in collateral 

G.S. 25-9-303 
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Type of Collateral/Other Factors Which state’s law governs 

Deposit accounts 

Investment property 

Letter-of-credit rights 

The law of "bank’s jurisdiction" governs the 
perfection, the effect of perfection or 
nonperfection, and the priority of a security interest 
in a deposit account. The "bank’s jurisdiction" is 
determined pursuant to G.S. 25-9-304(b) 

G.S. 25-9-304 

The rules that govern which state’s laws govern the 
perfection, the effect of perfection or 
nonperfection, and the priority of a security interest 
in investmem are complicated and beyond the 
scope of this simplified chart - refer to G.S. 25-9- 
305. 

G.S. 25-9-305 

As a general rule, the law of the issuer’s j urisdiction 
governs the perfection, the effect of perfection or 
nonperfection, and the priority of a security interest 
in letter-of-credit rights if the issuer’s jurisdiction is 
a state. An issuer’s jurisdiction is the jurisdiction 
whose law governs the liability of the issuer with 
respect to the letter-of-credit rights as provided in 
G.S. 25-5-116. 

G.S. 25-9-306 
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WHERE TO FILE IN NORTH CAROLINA 

Once you have determined that North Carolina’s laws control and that the financing statement should be 
filed in North Carolina, then you must ensure that the financing statement is properly completed and the 
security interest is perfected by filing the financing statement in the appropriate office in North Carolina. 

According to G.S. 25-9-501, the proper place in North Carolina to file a financing statement is: 

Collateral Filing Office 

Collateral (including fixtures) of a transmitting Office of the Secretary of State of North Carolina 
utility 

As-extracted collateral 

Timber to be cut 

Goods that are or are to become fixtures when the 
financing statement is being filed as a "true" 
fi~ure filing 

All other cases (including when the collateral is 
goods that are or are to become fixtures but the 
financing statement is NOT being filed as a "true" 
fixture filing) 

Office of the Register of Deeds of the county in 
which the related real property is located 

Office of the Secretary of State of North Carolina 

551232-00001 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

A B 

"Local Filing" 

State if (i) the collateral is as-extracted collateral or timber to be cut, or 
(ii) the financing statement is filed as a "true" fixture filing and the 

collateral is goods that are or are to be come fixtures 

i ln the office designated for the filing or recording of a record of a mortgage 
Alabama ~ 

2 l on the related real property 
fin the office designated for the recording of a record of a mortgage on the 

3 ~"~" ...................................................................................................................................................... re!.ate}! ~a! .p!~Qp.~m.~ ......................................................................................................................................................................................................................................................................................................................................................................................................... 

iArizona ~In ~e office designated for ~e filing or recording of a record of a mo~gage 
4 ~on the related real propeW 

In ~e office designated for the fihng or recording of a record of a mo~gage 
Arkansas                ~ 

5                          on ~e related real prope~~ 

................................................................................................................................................................................................................................... ;; ................. 
California 

6 ~on ~e related real propeW 
; ................................................................................................................................................................................................................................................. 

Colorado                 In ~e office designated for ~e fihng or recording of a record of a mo~gage 

In ~e office designated for the filing or recording of a record of a mo~gage 
i Connecticut 

Delaware 

District of Columbia 

Florida 
11 

12 

In the office designated for the filing or recording of a record of a mortgage 

on the related real property 
iThe Recorder of Deeds 

The office of the Clerk of the Circuit Court 

i Georgia i In the office designated for the filing or recording of a record of a mortgage 
l on the related real property [NOTE: category includes "growing crops"] 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

C 

"Central Filing" 
for a .Regular" UCC-1 Filing 

The office of the Secreta~T of State 
2 

The central filing office of the Department of Natural Resources 
3 

The office of the Secreta~r of State 
4 

The office of the Secreta~T of State 
5 

The office of the Secretary of State 
6 

The office of the Secretary of State 
7 

iThe office of the Secretary of State 
8 

The office of the Secreta~ of State 
9 

10 The office of the Mayor 

The Florida Secured Transaction Regist~ 

12 

The office of the Clerk of the Superior Court of any county in Georgia 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

D 

"Central Filing" 
for the collateral (including fixtures) 

of a transmitting utility 

The office of the Secreta~T of State 
2 

The central filing office of the Department of Natural Resources 
3 

The office of the Secreta~r of State 
4 

The office of the Secreta~T of State 
5 

The office of the Secretary of State 
6 

The office of the Secretary of State 
7 

iThe office of the Secretary of State 
8 

The office of the Secreta~ of State 
9 

10 The office of the Mayor 

The office of the Secretary of State, or the filing office authorized to 

11 laccept filings for the Florida Secured Transaction Registry 

The office the clerk of the superior court of any county of in Georgia 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

A B 

"Local Filing" 

State if (i) the collateral is as-extracted collateral or timber to be cut, or 
(ii) the financing statement is filed as a "true" fixture filing and the 

collateral is goods that are or are to be come fixtures 

i ln the office designated for the filing or recording of a record of a mortgage 
Hawaii ~ 

13 Ion the related real property 
fin the office designated for the filing or recording of a record of a mortgage 

TA~h~ 

l Illinois i In the office designated for the filing or recording of a record of a mortgage 
15 Ion the related real property 

In the office designated for the fihng or recording of a record of a mortgage 
Indiana                  ~ 

16                          on the related real property 
................................................................................................................................................................................................................................... ............ 
Iowa 

17                         ion the related real propeW 

Kansas In the office designated for the fihng or recording of a record of a mortgage 

18 ..................................................................................................................................................................................................... ! 0 n.. th ~ .re.!.a~d. re~!.p.r0 p end( .......................................................................................................................................................................................................................................................................................................................................................... 
In the office designated for the filing or recording of a record of a mortgage 

lKentucky 
19 

20 Louisiana The Clerk of Court of an5’ parish 

Maine 
i The Registry of Deeds for the county, in which the related real property, is 

21 ilocated 

~In the office designated for the filing or recording of a record of a mortgage 
22 Maryland on the related real property 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

C 

"Central Filing" 
for a .Regular" UCC-1 Filing 

The Bureau of Conveyances 

The office of the Secreta~ of State or any office duly authorized by the 

i Secreta~T of State 

The office of the Secretal3.,~ of State 

The office of the Secreta~~ of State 

The office of the Secretal)1 of State 

The office of the Secretary of State 
18 

iThe office of the Secretary of State 

20 The Clerk of Court of any parish except for titled motor vehicles and certa~ 

The office of the Secretal)1 of State 
21 

22 The Mauland State Department of Assessments and Taxation 

Page 5 of 18 



WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

D 

"Central Filing" 
for the collateral (including fixtures) 

of a transmitting utility 

The Bureau of Conveyances 

The office of the Secretary of State 

The office of the SecretaDr of State 

The office of the Secreta~T of State 

The office of the Secretary of State 

The office of the Secretary of State 

iThe office of the Secretary of State 

20 n vessels 

The office of the Secretary of State 
21 

22 The Ma~land State Department of Assessments and Taxation 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

A B 

"Local Filing" 

State if (i) the collateral is as-extracted collateral or timber to be cut, or 
(ii) the financing statement is filed as a "true" fixture filing and the 

1 collateral is goods that are or are to be come fixtures 

i In the office designated for the filing or recording of a record of a mortgage 
Massachusetts ~ 

23 Ion the related real property [see Note 2 below] 
fin the office designated for the filing or recording of a record of a mortgage 

i Michigan 24 ,. ..................................................................................................................................................................................................... .......................................................................................................................................................................................................................................................................................................................................................... 
i Mimlesota i In the office designated for the filing or recording of a record of a mortgage 

25 l on the related real property 

In the office designated for the fihng or recording of a record of a mortgage 
26 ilMississippi              ~on the related real property 

....................................................................................................................................................................................................................................Missouri ~~i:~~ii~~i[~{; ~;;~i ;3 ~ii~;~{~{; ................. 27                         ion the related real property 

Montana In the office designated for the fihng or recording of a mortgage on the 

28 ..................................................................................................................................................................................................... !rd.at@ ~a! .p~0p~rty ......................................................................................................................................................................................................................................................................................................................................................................................................... 
In the office designated for the filing or recording of a record of a mortgage 

iNebraska 
29 

In the office designated for the filing or recording of a mortgage on the 
Nevada 

30 related real property 

New Hampshire 
fin the office designated for the filing or recording of a mortgage on the 

31 ~related real property 

...................................................................................................................................................................................................... /i ............ 
New Jersey 

32 ~    "               ion the related real property 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

"Central Filing" 
for a "iRegular" UCC-1 Filing 

The office of the state secretai?~ 
23 

The office of the Secretary of State 
24 

The central filing system operated by the office of the Secreta~ of State 
25 

The office of the Secreta~T of State 
26 

The office of the Secretary of State 
27 

The office of the Secretary of State 
28 

lThe office of the Secretary of State 
29 

The office of the Secreta~ of State 
3O 

The office of the Secretary of State 
31 

The Division of Commercial Recording or other office designated by 
32 iExecmive Order 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

D 

"Central Filing" 
for the collateral (including fixtures) 

of a transmitting utility 

The office of the state secretai?~ 
23 

The office of the Secretary of State 
24 

The central filing system operated by the office of the Secreta~ of State 
25 

The office of the Secreta~T of State 
26 

The office of the Secretary of State 
27 

The office of the Secretary of State 
28 

lThe office of the Secretary of State 
29 

The office of the Secreta~ of State 
3O 

The office of the Secretary of State 
31 

The Division of Commercial Recording or other office designated by 
32 iExecmive Order 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

A B 

33 

34 

35 

36 

37 

"Local Filing" 

State if (i) the collateral is as-extracted collateral or timber to be cut, or 
(ii) the financing statement is filed as a "true" fixture filing and the 

collateral is goods that are or are to be come fixtures 

i In the office of the County Clerk where a record of a mortgage on the 
New Mexico ~ 

Irelated real property would be recorded 

In the office designated for the filing or recording of a record of a mortgage 

New York on the related real property [NOTE: category includes "the collateral is a 

, i cooperative interest"] 

lNorth Carolina ~iIn the office designated for the filing or recording of a record of a mortgage 

North Dakota 

Ohio 
!~ 
In t he office designated for the filing or recording of a record of a mortgage 

the office designated for the filing or recording of a record of a mortgage 

fin the office designated for the filing or recording of a record of a mortgage 
Oklahoma ~ 

38 ion the related real property 

Iln ~ ~ 
the filing or recording of a record of a mortgage 

39 Oregon ion the related real property 

i In the office designated for the filing or recording of a record of a mortgage Pennsylvania 
40 ~ ion the related real property 
...... fin the office designated for the filing or recording of a record of a mortgage 

41. maooe ~s~ano Ion the related real property 

l South Carolina ’ 
42 ion the related real property 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

"Central Filing" 
for a .Regular" UCC-1 Filing 

The office of the Secreta~T of State 
33 

The office of the Secretary of State 

34 

iThe office of the Secretary of State 
35 

iThe office of the Recorder in any county in North Dakota or in the office 

36 of the Secretary of State 

The office of the Secreta~ of State or any office duly authorized by the 

37 i Secreta~T of State 

The office of the Cotmty Clerk of Oklahoma County 
38 

39 

4O 

The office of the Secreta~~ of State 

The office of the Secretary of the Commonwealth 

The office of the Secretary of State 
41 

The office of the Secretary of State or any office duly authorized by the 

42 i Secretary of State 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

D 

"Central Filing" 
for the collateral (including fixtures) 

of a transmitting utility 

The office of the Secreta~T of State 
33 

The office of the Secretary of State 

34 

iThe office of the Secreta~r of State 
35 

The office of the Secreta~ of State 
36 

37 

38 

39 

4O 

41 

42 

The office of the Secretary of State 

The office of the Secretal3i of State 

The office of the Secreta~T of State 

The office of the Secretary of the Commonwealth 

The office of the Secretal3i of State 

iThe office of the Secreta~r of State 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

A B 

"Local Filing" 

State if (i) the collateral is as-extracted collateral or timber to be cut, or 
(ii) the financing statement is filed as a "true" fixture filing and the 

collateral is goods that are or are to be come fixtures 

i ln the office designated for the filing or recording of a record of a mortgage 
South Dakota 

43 l on the related real property 
fin the office designated for the filing or recording of a record of a mortgage 

Temlessee 
44 ..................................................................................................................................................................................................... 

Texas i In the office designated for the filing or recording of a record of a mortgage 
45 l on the related real property 

In the office designated for the fihng or recording of a record of a mortgage 
Utah 

46 on the related real property 

Vermont 
47                         ion the related real prope~ 

In the office designated for the fihng or recording of a record of a mortgage 
48 Virginia ..................................................................................................................................................................................................... 

In the office designated for the filing or recording of a record of a mortgage 
[Washington 

49 

In the office designated for the filing or recording of a record of a mortgage 
50 lWest Virginia            I on the related real property 

fin the office designated for the filing or recording of a record of a mortgage 
Wisconsin               ~ 

on the related real property. 

............ ................................ i .................................................................................................................................................... /i iii ............ 
52 Dyom~ng on the related real property 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 
UCC § 9-501 

C 

"Central Filing" 
for a .Regular" UCC-1 Filing 

The office of the Secreta~T of State 
43 

The office of the Secretary of State 
44 

The office of the Secreta~r of State 
45 

The Division of Corporations and Commercial Code 
46 

The office of the Secretary of State 
47 

The office of the State Corporation Commission or any office duly 

48 authorized by it 

49 The Department of Licensing 

The office of the Secreta~ of State 
50 

The office of the Department of Financial Institutions or any office duly 

51 authorized by the Department 

The office of the Secretary of State 

52 [See Note 3 below] 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

D 

"Central Filing" 
for the collateral (including fixtures) 

of a transmitting utility 

The office of the Secreta~T of State 
43 

The office of the Secretary of State 
44 

The office of the Secreta~r of State 
45 

The Division of Corporations and Commercial Code 
46 

The office of the Secretary of State 
47 

The office of the State Corporation Commission 
48 

49 The Department of Licensing 

The office of the Secreta~ of State 
5O 

52 

The office of the Department of Financial Institutions 

The office of the Secreta~r of State 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

A B 

1 

53 

State 

"Local Filing" 

if (i) the collateral is as-extracted collateral or timber to be cut, or 
(ii) the financing statement is filed as a "true" fixture filing and the 

collateral is goods that are or are to be come fixtures 

Note 1                  I 
54 i[Louisiana] iIn Louisiana, the proper filing office is: 

....................................................................................... J l) The Office of Motor Vehicles of the Department of Public Safety and Corr 
56 2) The Department of Wildlife and Fisheries, if the collateral is a titled vesse 
57 iwaters of the state of Louisiana, not held as inventory for sale or lease, and tt 
58 I 

59                       ~ 

Note 2 [Massachusetts] 
6O                  ~ 
6:t ................................................................................................................................................................................................................................. iFor a "true" fixture filing, the proper filing office is: 
62 ................................................................................. i 1) If the related land has not been registered pursuant to chapter 185, the offii 
63 

64 

Note 3 
65 i [Wyoming] i For perfecting a security interest in vehicles or motor vehicles, the filing offici 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

C 

"Central Filing" 
for a "iRegular" UCC-1 Filing 

54 
55 ~crions if the collateral is a rifled motor vehicle not held as inventory for sa 
56 valued in excess of $2,500 and required to be numbered, or a tiffed outbo~ 
57 iansferred for the first time on or after 7-1-2008. 
58 
59 

60 

61 

62 ie of the Register of Deeds within which the real property, is located. 

63 0ff! � 0 f.~. ~g~s.try. d! ~t~! ~h ! and. �~urt..’y~ !th!n. "~l~!~ th r~ ~ prop~ 

64 

65 ~ is the Office of the County. Clerk 
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WHERE SHOULD THE UCC-I FINANCING STATEMENTS BE FILED? 

UCC § 9-501 

D 

1 

53 

"Central Filing" 
for the collateral (including fixtures) 

of a transmitting utility 

54 

55 [e or lease. 

56 ,rd motor, and such vessel or motor is to be principally operated on the 

57 

58 

59 

60 

61 

62 

63 

64 

65 
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From: 

Sent: 

To: 

Subject: 

Miller, Geoffrey <Geoffrey.Mille@nyu.edu> 

Monday, April 7, 2014 2:11 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

risk management a~d compliance 

Hi Lissa, 

I just published a book @spen) on the law of governance, risk management and compliance. Given your academic and teaching interests, I thought it might be of possible interest to you -- 
could I ask the publisher to send you a copy? 

Oeoit?ey Miller 
Stuyvesant Comfort Professor of Law 
NYU Law School 
40 Washington Square South 
Suite411G 

New- York, New- York 10012 
(212) 998-6329 (phone) 

(212) 995 -4~559 (i?x) 



From: 

Sent: 

To: 

Subject: 

Gary Engstrand <gao~e@umn,edu;, 

Monday, April "7,, 2014 4:19 PM 

Untie the Knot Binding College Sports and Educational Values 

A~:)ril 7, 2014 by William 

As most of us are w~:ii aware, impo~a~,t challenges to today’s existing order in athletics are und~:r way, from the coL~rt syst~mx and 

through the widely discussed ~qational Labor Relations Board ruling that [4ortb~estern footbsl] player~: are emp]oye~-s of the university 

and have the right to uz~oz~se, i%gard[ess of their final outcomes, these challenges are long overdue. I bei~eve they represent an 

inevitable recognition that the oft-acclaimed "amateur" status of big-time coiie~e sports is a sham. 

We need only look to the example of the University of Kentucky’s basketball team, competing tonight for the ~,atJonal championship, 

~n ~ number of its star players who opt for "one and done." These are ~tuden[ ath:~es, ~_~ lqF .... ~mm~nta<,: ~ are won[ [o sav, "C’mon 

man’." ]n too ~a ~y instances, the v~ry t~rrn "st~dent--ath[ete" has become noth~r~g less than an oxymoron; a cynical attempt to put 

clothes on the emperor. Many of us hate [o have cherished memories of the joys of real colle~:e sporks, pla?:ed in the righk way for khe 

JTight reasons-:, tarnished irJ this way. 

Many deep-sear.ed factors are at work producing this situation, but chief ansong [hens is the huge appetite for high-grade TV 

ent<.tafnment by those who enjoy watching sports played at a high i<w{~] and I i~’..<;i~de mys<4f among that number. The dollars flowing 

into the system at the top of the b%-th-nc-co[lege-sports pyramid arc staggering, inc]udi~,g multh-ni[lion-doiiar salaries paid to coaches. 

[towev<~r, th<? crud’,~ dollar figures mask a coupi<? of <.ucial facts: Most of the big-time col]<~ge programs ]os’a money when proper 

account is taken of g(meral]y overlooked capital outlays a~,d otti(~r hidden subsidies, and a very small percentage of aspiring-pro players 

make it. big or make it at. all. 

More generally, thu pernicioL~s effects (creati~,g temptations for leaders to cut corners, if not sh-nply to lks aboL¢ what is going e~,) of 

big-time college spoS~s on fundamental values are eviden~and dismaying, lqever mind the con-upting effecr.s on the once-cherished 

notion, of what it means to b~: a serious student who loves playing sports as a~, integral part of edL~cation. 

Sports are supposed to support, education, not the or.her way around. This problem is far from confined t.o [he highly publicized 

programs. As others and I have argued, a mJsp[ac(~d emphasis o~, ~,ew-style college sports is having harmful cff(x:ts en the educational 

pro~:rar_.qs of [nst.itufions up and down r.he comperAfive landscape, lnciud[ng r.he Ivies and the Division IiI coile~:es. 

A problem at many seie,:tive co[leg(~s and u~,iversitics (especially the smaller ones) is that admission opportunities are ]imit(~d for th(~ 

outstanding all-rounder, who loves sports but fs prfnqarily fn college to get. an education. H[ghiy recru[ted ar.hier.es, focused heavily on 

thor:. sports, take up too many vaiuabk~ piac~s. The fa’,t that su’,h pla’,~s are doir~g so much better than the high-flying scholarship 

schools fn avoiding the worst excesses means only that their deficienc[es are easily overlooked. 

l~, any case, it is high time to Llntie the knot that, in this coL~ntry alone, binds what have become largely distinct activities: higher 

educar.ion and what is unmiskakably entertainment, served up ni}~htly in [he guise of TV-quaiib’ colle~:e sports. (A hiskorical footnoke: 

Th~s odd "knot" had ~ts beginnings in the ]9th cerCury, wh~m coi]ege st~dents in the United States were notor]ousiy unstudfo~s, and 

colleges were desperate for ways to chanze] theh ezergies, as welt as engage the interest of a[umnL) It is a mystery to me ho~,, today 

and ~r; good consc~enc~, the b~g---tffne programs can claim tax--exempt skak~s ~r; the name of "education." 

This is not about, individual bad behavior, although we can surely find examples of that.. This issue is much bigger than any individual 

program, coach, or co[k?ge president. That the labor-board case ffivoives >iorthwestern is te[lh~g. >iorthwestern is ar~ ~xceiier¢ un~v~rs~ty 

with great leadership a~,d, amo~,g its peers, on(~ of the football programs most concerned about graduath~g its players and mah~taining 

the rig:hi values. But ft is slgnl2~cant, from a social-policy s~andpoint, ~hat even as prfndpled a university as ~’orthwestern has been 

taken to task, not for bGng a "bad employer" (e~, the contrary, as the ~ [I,[~B official said, it may be a "good un~ployer"), but for being an 

employer nonetheless. 

ThL~s the root problem here is riot "villains" or "bad pc:epic/’ but the: system that creates an incentive strtlctur¢; that captures eve~, fh]e 

people. It would have been easy, had the object of [he ZTLRB case been a less-principled program, simply [o blame the bad guys. That 

~msy way out has b~<m taken away. 

Surprisingly, many weil-intent.ioned and highly capable people in educar.fon, including many high up in the )4C~%A, seen= not to 

und<~rstand that they have a c]<~ar c]’..oiceo They car~ <~th<~r summon up the w~i] to change direction or~ their owr~, or th~y can have changes 

direction imposed by ou[siders (courts and reg:uiators) that almost surely will prove highly unpalatable and quite possibly 



It would take more space than I have here to even star[ ou[linin}~ what needs to be done. But [he place to be$~in, surely, is with a broad- 

based acce~ptar~,,e of th~ p~-obic~m and an ~nderstanding of its sc~~ot~sr~ess. ()n~~ ,:an imagine an)" r~umb(~ of 

forward (includJn~ many negative ones), but a hallmark of all sensJbie scenarios must be a scaiJn~ back Jn the h]tens~ty of college 

sports perhaps by doing mo~e to cont~o] season length, the sbse of coachln[ arid train~r~g staffs, and th<~ rewa~d str~ctt~re 

coaches and athletic d~-ecto~s. The~-e are any number of ways fn which we co[~ld, co[lect~veiy, begin to "[~ntfe the knot." 

Some people believe ft may be too late to have any ]’..ope of makirig rea[ plogless, btJt I would no~ like to thii’..t.~ that. I remain an 

unabashed enthusiast when it ,:omes to the potential of competitive college sports. Plopel-iy uo, derstood, and in the context of 

educa[fonai pro$~rams, intercolleS]ia[e competition has an enormous amount [o be said for i1 from the perspective of participants who 

ceuid learn life-ioo,~ lessons of value rather than ho,,~~ to "game the system/’ and f~om the perspective ef institutions that ca~e about 

provfdin~ real education, fnculcatin~ rf$~h[ values, promotin~ health),’ bondfns] experiences for students and alumni, and protectin~ 

themseb,~es f:.orrl ~-~ptJtational risk. All at a tim<~ wh<~n pl’..biic s~lspk’.ion of higher ~dt~cation is at close to arl all---tim<~ high. 

William G. Bowen is president emeritus of [he Andrew W. Mellon Foundation and of Princeton University. His most recent book is 

iIi~]’..er [?}ducation ii’.. the i)i~ftai 

Ga~ Engstrand, Ph.D. 
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i<3~own by the company you keep: UConn version 

Greetings from the Clips MetroNYShip. Hope you are waif. 

Here’s an up-top qualifier and disclaimer .... Your Clips Editor (that’s me) is a native of 

Cennecticut and a UOonn grad My wife, kids and ~ reeved te northern New Jersey 18 

years ago. We are s~tuated 41 mi~es due west of Madison Square Gatdem So ~ consider 

myself as knowledgeable as the next gay about the great states that bracket New York 

C~ty. ket me be c~ear, New Jersey and Connecticut are ~).~.~£~ great states. However, most 

outsiders tMnk that New Jersey ~s a~,£u~ (~t definitely ~s not} a~d that Connecticut is 

wonderfu~ (not quite). Actually both states have more commonalNes (affluence, generally 

p~eesan[ I~festy~es, relatively easy commutes ~nto Manhattan, etc.) than di~etences~ 

\,M~ich brings us to the two alticfes from the New York Times below. Ostensibly about 

LfConn’s improbable tun toward dua~ b~ske[ba~l champ~onsMps [his year, both articles p~t 

the two states against one another See "New Jersey ~t~d Co~ecticu~ ~re botJ~ great 

The theme of both a~lictes is the impact that UCenn’s basketbaft success might have with 

the one or twe Power Five conferences [hat might yet add te their ranks. 

The first article--provocatively entitfed "Conference’e S~Tub Hau~#s UComY’~was written 

by Harvey Araten, one of the New York Times’ best writers (and a New Jersey lesident). 

Araton makes a (:ompeIling case that UConn couk~ hewn/should have been given more 

consMerat~on as the Metro New York member of the expanding Big Ten. And why not? 

says Araton. UOonn has consistently ~)~oduced topmotch men’s ~J?.d. women~s basketbal~ 

teams and theft k~etbaH team has become more than decent (and sometimes good, ~ike 

beating M~ch~gan in 2013) Plus, UConn actually "owns" the eRt~re state. And Connecticut 

kids actually want te go [e UConn. 

We alf know that TM households (aka: %.yebalL~;’’) drive everything in bigotime college 

spo~ts, and the c~se ceuk~ be made for ~p. Matte New York schoels ~n ~he B~g ~en. Why 

not have two Metro New York schools? New Yo~k has the YaRkees-Mets~ Nets-KR~cks, 

Jets-G~ants and Rangers-Dev~lsqslanders. Look how New York geminates the I~st of 

Mggest TV markets: 



Note that the only Big Ten markets on the Top Ten Ik,~etro New Tork TV HousehoRts list 

above are Chicago and Washington DO~ end their combined total is i .5 million Iess than 

New ’York. 

Nevertheless, UConn waa lef~ stending in the Great Reefignment Musical Chairs Frenzy 

of 2012-2013. The C,J~ps Truth S~uad counted 86 moves hwo~ving 29 confer¢nces [see 

Reaii~t~r~e#t Chart L~elo~’4~ 

1he second article, "f-;e; UOenn, as Weft a,s the Huat</es, a Gcdder~ Oppe;fut~ity to 

impress," describes the efforts of UConres senior leadership--most notably the energetic 

and ebullient 51oyear old fJConn President Susan Herbst, as well as the sawy and 

engagir~g Athfetic Director, VVarde Manuel. The author, Steven Eder, only briefly (but 

pointedly) mentions UCor~r~’s conferenceohopping poter~tial. 

Readers please note, the two articles below, plus ttlis Cfips eFlash, have all been wdtten 

before tonight’s women’s basketball championship game between UOonn and ~otre 

Dame. Should the UConn women win, ~hen the superlatives will be proclaimed louder still 

Nave a good Tuesday nighL 

Nick lnfante 

Clips Editol 

Conference’s Snub Haunts UConn 

By Har~y Are tot~. New York Tim ee, 4- 7- I# 

NAS~qV~LL~ ----- Warde ~41anuef had a few minutes -- but onfy a few -- to say a few words. 

He had another rush to an airport to make, another pk~ne to catch. 

Someone mentioned to him that life was hectic but that it had to be a happy hectic. 

"That’s a good way of putting it/’ he said late Sunday isight. 

Mar~uel, the athletic dilector at the University of Connecticut, had come out of the 

triumphant locker room of UConn’s undefeated women’s basketball teen4 on the way 

beck to North Foxes for ~he men’s ~ina~ Monday n~ght against Ken[ucky. Two na[bna~ 

champbnsMps were w~th~ his grasp, but the t~uth was that t, vo. o~e o~ ~o~e would 

much weaken the statement that had aheady been made about the UConn basketball 

"VVhat this seys is thet moving through some difficult times and adjustments that ~s,e had 

to deal with~ we came out stronger by showcasing what we aft believed through those 

triafs and tribulations," Manuel said 



driven by football ~t w~s too soon to make ~ny bold pronouncements about ~ts 

rm~ge standing ...... some wou~d cal~ ~t entrapment .----. ~n the America~ Athletic Conference. 

One obvious co~elfary had materialized during the Huskies men’s stunning run this 

month, along witi~ the continued dominance of Ge~o A~iemm~’s women’s team he~ding 

~nto a historic and heated battle here on Tuesday n~ght with Notre Dame, another 

unbeaten ~eam 

That corollary is this: The Big Ten blew it when it took Purgers ever Connecticut starting 

ne×t season. Beyond the misguided befief that it was buying its way into the New York 

City market, what was it thinking? 

More on that fater. 

These deals are p~esumabiy cut with more than present-day events on the table 

because, as we knew, fate in March is madly cap~icieus. Had Coach Kevin Ollie’s men’s 

team gone out of the [ournmT~en[ in the Round o~ 64 ~nste~d of surv~vin~ ~n overtime, 

Manue~ wou~d have had p~enty of thee to M]I h~ Nashville these past few days ~ v~sit the 

Johnny Cash Museum and the Grand O[e Opry, take long naps. 

But the way it has pfayed out has aftowed Connecticut to clew that it is, in basketball 

circles, bigger than ever, and certainly transcendent of the hastily arranged and 

geographically chaifenged configuration ol programs cobbled togethe~ in the afterma[h 

of the aid Big East’s rupture. 

Here is hew Au~iemma put it. in his characteristically blunt way. 

"1 respect certain teams," he said. "I don’t respect cenlerences. A lot of teams playing in 

big-time conferences haven’t wen a damn thing in their careers. So Fd rather be in our 

conference and win them all instead of being in another conference." 

Easy to say when you are coaching the defending national champions; have won 39 

straight this season; have The Associated Press player ef ~he year, Breanna Stewart, for 

two more years: and ale a finalist fol the nation’s top high school ~ecmit, A’ja V,2ilson. 

If he lands ~ilson, Audemma, 60, might be set Ier a mid-60s retirement, if that sounds 

appealing. But what happens after he and the power of his personality are gone? Or hew 

soon ..... try now .----. will opposing coaches remind recruits that the A.A.C. will be a league 

in which UConn plays gto~ified scrimmages against opponents who might be even money 

against premier high school teams? 

On the subject of his current feague, Manuel said. "It’s something we don’t run away 

from; there’s not something that we’re running to" 

That is the public party line But if one of the five power conferences calfed, 

Connecticut’s bays would be packed in the ~ime it takes Shabazz tqapier or Bda Har~fey to 

beat defenders off the dribble. Auriemma and Ollie would drive their team buses. 

Not that long ago, Connecticut thought it was headed for the Atlantic Coast Cenlerence 

but was said to have paid a price fo~ the folmel coacl~ 5ira Calheun:s scandaloridden 

men’s program and its putrid graduation rates. Manuef said Olfie’s mandate had been to 

clear the stench, to raise the academic bar. Now Connecticut’s mediocre football team is 

said to be the deterrent. 

Of course, the Big Ten accepted, in Rutgers, an equally undistinguished football team, 

bad men’s basketbaft program and a declining womenL~; team. Rutgers has 

produced a st~ing ol administrative embarrassments ...... the latest being an audio 

~ecolding of &die Hermann, the athletic dkecter, telling students it "would be great" if The 

E~tar-.Ledger, ~he Newa~k-.based newspaper: went ou~ ol business. 

Beyond wishing unemployment on people, she reportedly told this to journalism students 

who might soon be, you kno~,v~ looking for work at a newspaper. 



Is corr~men sense a prerequisi[e for the Big Fen? it supposedly wanted a foe[held for its 

net:work in the New Yolk area, but the former Big East commissioner Mike Tranghese 

a~ways said that, outsRJe St. John’s, Syracuse and Connecticut were by fa~ the Mggest 

draws m New Yod~, 

There is hard evidence, toe~ Audemma’s [earn has a television deal with the cable 

network SNY. Ollie’s upstarts took oval Madison Square Garden in the New York 

regionat 

"It’s something that a let of my coftaagues have commented on, that wahe a dominant 

team in the New York market," Manuel said 

Maybe the fatks at the Big Ten, whose Michigan State team was beaten by UOonn in the 

final there, fi~aiiy know [hat the Garde~ isn’t i~ [~adison, N.J. 

Steve .F.de~: New "Y~)~:~ Times~ 4o6-f 4 

ARLINGTON, Tax.----- Ha]f~,ay through a private brunch Saturday, as Connecticut’s 

biggest donors finished [heir aft-yeu-.can..ea[ French toast and sausages, the universi[y’s 

president, Susan Herbst, put down her glass and made her way to tile center of the 

roor:tL 

She stood before a group of supporters who had given millions of dollars to tile 

u~ivarsity, including Robert �Skinner, one el ~he backers of a $40 mi~]ion basketbal~ 

p~acflce complex project. At 11:30 am, some were weadng spo~t coats, and others were 

clad ~n blue UConn gear. The university had arranged for many of them and their fami~es 

to fly ~n on ch~ltered planes, g~ven them hote~ ~ooms and p~ovided them with some of the 

best seats in AT&T Stad~Mm for the F~na] Fou~ of the N.C.A.A. men’s basketball 

tournament. 

They also got a pri~ate audience with Herbst, a 51-year-old pofitical science professor 

who has been at the helm of tile university Ior almost three yeaPs. 

With UOenn’s national semifinal agains[ Florida looming taler in [he day: Herbst took over 

the room. She bliafly touched on the univelsity’s need to build its endowment but spent 

much of tile time praising Connecticut’s academic successes 

"Connecticut is so hot,’: she said, citing the soaring applications, a move up the rankings 

of public universities and tile luring of top scholars from other institutions. 

The Final Four, among tile biggest shows in sports, is now about far more than 

basketball. It is a priceless oppoPtuni[y fop a univePsity re burnish its na[ienai Peputation 

and introduce itself in milfia~ls of firing rooms across the countl~,-, 

Fop universi[y presidents like Herbst= i[ also oilers a Pare opperb.mity I~r an extended 

bending session with key supporters who are basking in the glow of big-time spo~s 

success. Those moments of affection can be fruitful he~p~ng uni~e~sit~es attract meier 

financ~a~ g~s, wMch ~l~ow them [o build ~ew ~aci~ties o~ to cuk~vate relationships wkh 

potential dono~s. 

But the Final Four afse highfights how universities are putting an inc,easing emphasis on 

assuring the success of their revenueoproducing spo~ts teams, often placing spo~ts atop 

the ~9enda of their presidents ~nd requ~dng ~ significant ~meun[ o~ their t~me and 



energy. 

"All of this sports success tui’ns people’s eyeb~lls toward the university," Herbst s~id at 

the brunch before turning tile stage over to Wm Ca~heun~ the university’s ~ormer men’s 

basketball coach He tokJ the crowd: ~’~,~e need you. ~Ne need you~ suppers in a numbe~ 

of different ways.’~ 

When a te~m makes it to the ~::inal Four, the university’s elite backers are usua[ty offered 

a number of exck~sive perks. Once they are in town, they are often invited to events like 

the brunch hosted by Herbst, Sometimes the plesident will host a dinnel or speak at a 

pep r~lly Often, the meetings are impromptu, maybe in the lobby of tile te~m hotel 

On Saturday morning, with UC, onn fans crowding the main fleer of the Hyatt Regency in 

DaIfas, ~-ferbst hetd court at a table in a coffee shop. A number of people came by~ 

~cluding Calhoun: Da~ Toscano, a member of the boald of the dkectors of the 

university’s foundation; ~nd Denny Marshal~, ~ former UConn basketbal~ p~ayer who is on 

the university’s board of trustees. 

~/Yhile she mingled, He,bat took a catl fPom Gone Auriemma, the women’s loasketball 

coach at UConn~ who was ~n Nashvi~b preparing his team fo~ its F~na~ Fouh "The waiting 

~s hard," Herbst to~d him. "~t’s ~ike a med~c~l test Let’s do ~t a~re~dy and see what we are 

up aga~sL’~ 

Herbst said Sund~y afternoon that if the Huskies won that night~ she woufd travef to 

I’~ashviIle for the championship game. E:itheP way, the university is well ~epresented thePe, 

too, taking adv~ntage of the chance to tap donors. 

Herbst ended her call with Auriemma with a "love you," Aften!~ard~ she said she felt the 

same way about the men’s coach, Kevin Olfie, calling him a "ray of sunshine" 

It is tough not to fore two winning, spirited coaches~ she said, "I’m ve[y friendly that way," 

said Herbst, who was bern in I’qew York ;~nd who gradu;~ted from Duke. 

On S~turd~y afternoon, Herbst had a moment to offer encouragement te the UC, onn 

men’s players as they ate k~nch in a private room in the basement el the Hyatt. 

Herbst wafked across tile room, first checking in with Ollie ~nd his staff Vdhen she 

eventually spotted Shabazz I’,~apieh the team’s senior star, HePlost could Plot help doting. 

"Oh, my God, l’m so proud of you." she said. mentioning that thousands of Huskies fans 

had come IroP’a atl oveP to cheer ther~’~ on. 

Between bites, Napier s~id: "\,~/eh~e got to get this championship for them. It’s only 

r~’~agicaf if you get to tile end." 

A few minutes fater, Herbst was upstairs in the hotel’s ballroom alongside UOonn’s pep 

loand and cheer team, hosting hundPeds of fans at an alumni ~alfy~ 

"It’s an amazing time to be at UConn," she told the crowd, adding: "You believed in this 

team. I befieved in this team. I’ve come to know these kids, They ale gloat kids. They are 

determined. They are fierce. They are doing well in schoof. They are passionate about 

what they do. They represent this univePsity so 

For UCenn, the chance for Herbst and her st;~ff to spend productive time with supporters 

has come at an especially important moment, 

LfConn, which last won a men’s basketball championship in 201 t, was baPred from 

participating in fast year’s tournament because of past ploblems with its academic 

performance The university unsuccessfully pretested the penalty. 

The academic hansgressions occul~ed befole He~bst a~rived~ from Georgia’s unive~sity 

system, in June 20t 1, but resolving them was of such high impo~tance that, fop a time, 

she received weekly updates on the grades of the men:s basketbalf playe~s, 

just didn’t want this to happen ever again," ~qerbst said. 



Around the same time, some al LfConn’s conference ma~es in ~he old Big Eas[ wore 

iumping to ethel leagues in pulsuit of more television money. UOor~n did nat get such an 

invitation and now plays in the Amedcan Athfetic Conference, a new league that is not 

among ~he five powe~ conferences in cotlege spo~ts. 

]he situation left university eflicia]s and fans worried abou~ ~he financial health and 

competitiveness of their sports prog~ams and war, doting why none of the wealthy 

conferences tailed them. 

But on Saturday, those fears wele put away fo~ another day as UConn upset 

earning a spot in the national title game against Kentucky an Monday. 

During the Florida game, Herbst sat about 15 rows up, next to her husband, and she 

chocked her phone occasionally during breaks to see how students were ~aking 

game back ol1 campus. As the game wore or~, she became less presidential arid ma~e of 

a fail. 

With time running out, she stood and shouted: "Oh, yeahl Bring it on! ~,\~e want this!" 

After the game~ a parade of UConn supporte~s came by fol high-fives and hugs. She was 

thrilfed her team had won, but she also know she had ~o more days of face t~me w~th 

some of the ~n~vers~ty’s major de~ors~ They wo~td be ~n a good rnood~ 

Tile university’s new chief fund-raiser, Joshua Ne’~’,fan, taking in his first Final Four, came 

lookin~ lbr Herbst. 

"VVe get to do this every year= right?" he said. 

Warde Riat~uef, UCont~ AD 





b~ah 
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Amid i atlonal-Title 
Center Stage 

Cele ... -°c . Ix Academic Questions Take 

S[:ab~tzz Nspiel of the U, of Co~.qecticut holds 

the NCAA ct:ampio~:.ship trophy or~ 

~ght. ~ TMs ~s what ~sappe~s w~sers you 

~s,{:] he tom rise crowd, a comment th~t drew 

a~terst~o~ to quest~o~ss a~eut t~se NCAA.~s 

ac~dem~c 

l~y B~a,:i Wolverb:.~n 

Adington, Tex. 

It was only a basl£eiba]l game. But when Si~abazz ~[apier" spoke flat() a 

nat:k)nal charr~pionship, he used t:he m,:.qqqer~t: to broadcast: a message 

that had little t:o do with sports. 

want to £eL ever"ybody{ 18 alteration right quick," he sa~d to some 70,000 people gathered here ~n 

amJ mJilior~s rr~or’e watchh~g on te]evisior~. "L.adies amJ gentierr}en, youC3r’e iookir}£ s~t t)}e htlrl~Ir’y ttuskJes 

w~-~at happens when you banr~ed 

Corv~ecticutiZis. oppo..."~er:t on Monday night, the Urfive~sity of Ker~tucky, }-~as its own set of academic challer~ges. Its 

team slat’ted fiv~ fr’esMner~ players, efil of whorr~ could tur’n professiorml this sumrr>~r" after" lest4 [I-mr] one yesr" or] t~]e 

csrr~i)us. In r’ecer}t year’s ]{entucky~3s mer~[3s basketball pr’ozr’am has per’sori[Jed the one---and---done player’, as mor’e 

than a dozen of its fr’esMner~ have left college ear’iy. 

While some foz’mez" or]e--arid---clones have ~xx)\,>d ~i~em’.-~eh,>s acad( mf,::a]ly_:tt~e idea t:]~]at s,:- r’c:.ar~y cc uld tz-ea[ co]]ege ]ike 

a ,:ne--ye~:u:" NBi’: i~-y,:-u[ stlmck s,:me crf[[cs as t:he ul[[mat:e ,k.~,,,~t 

"i have r]otiling against the individual or~e--a..."~d---done studer]tl3t}-~ey~3r’e taking an opportunity t}-~at~::}s being presented," 

said Gerald Gur’r~ey, a fo~me~ head o[ academic suppor’t for sthletes at the [Trive~sity of Oklahoma. "But i have an 

have studer~ts come to his institution that actually care about an education." 

Exposed 

The (lay befor’e t:be title $ame, [:i~e ):[.[:].:’}:<’),..ktt!2:i&i.’..d:..££~,!~J; [he college and conference leader-s [:o show support [o~~ its 

lor~g-debated ideas Jot Jixing big-time sports. Among the ideas were proposals to gh:e athletes mor’e time away 

their spor’t, a step 1:hal: would presumably help [:hem £ocus more on their" studies. 

The ilqCAA has long argued that [ks athletes a~*e students first ar>i has r’esisted a]ter[ng its amateur" triode]. But a..."i 

incr’eas[ng rmmber" of cilal]en£es to that rrlodelE] under’scored by ..."iar’ratives like those at Conr~ecticut 



Ken~’dcky[]have left the association exposed, 

In the locker" room aRer" the game~ some Oonnecticut piayer’s pointed ou[ the ir’ony o~ [he NCAA% touting of 

academics whi~e a]bwing so much misse(] class [~me, ~Conrfs [eam ldt i[s campus on V,iednesdsy of last wee]:{ !:o 

prepare fo~:" a g;:~me on Sa!:m:’day, O[he~:~ players descNbe(] 8cademk} schedules app;:~renl:]y consistin~ of just two c]ssses 

a week, 

The Final Four" weekend is not usually a [orurrl for athlete grievances. But the recent ~i£~xi&x:k!:!!ii£rif.a!J.e£.i).{£e£!. at 

North westen~ University and other ch~tl]enges that thre~tten to give players a share of television r’(svenue have 

a pat~ for mor’e i:)htyers to a{.fitate for" chan{.~e. 

Co]ieze leaders who initially played down such movements are beginrinz to sotmd a difJe~:’ent l:une~ A!: the tom:’nament 

this past weekenA sever’a] pr’orinem: officials [old The Chr’onicle thai: they feel an urgency to impr’ove condi£ons .for" 

playe~:’s~ with a focus on bell:st" ali£nin$ educal:ion arid sports. 

As the (:elel)rai:]on was w[n(Nng down in Connecticu~[X] s locke~:" room, Wards .J. ’A,’lar}uel, the university[HI s ath]eNc 

dh~ecb:.~r, stepped into a hallway and t:alked about t:he a(:a,:Jer~ic st:rides [he team had made ~n his t:wo yea~:’s at the 

unive~sil:y. 

Before he arrived, the program ~}ad deep--rooted problems, w[@l several years in which few player’s were gradu~Kin£. 

To help £x i:i]e p~:’oblems, 1:he universi[7 r’emo~ ed 1:he di~:’ector oJ academic services .for" athlel:k;s and ~:’epl;;~ced ks top 

academfc adviser" for menil] s baskeibali, 

)vl~:% Manuel also helped move the acadeni(:---suppori: unil under his purview (in [he past, it had ret)o~:’ted to the 

p~7ovost). ’i"hat gives hfl~ day--b:.~---day contact wJt:h academic issues. He said he meet:s regularly with pK.d)lem sl:udenl:s 

and has set high@:" academic expectations for everyone. 

The prograrr~[X] s overa]l grade--poin [ a verage is higher th an the undergraduate populatk)rtlX] s, he said. Art(] he in sisted 

1:hal iis player’s we~:’e not .ius[ ftmne]ed into majo~:’s that helped them stay eligible, 

"I i:lX] s not al:)oul being eligible," he said. "Ii:li:] s ab,)ufl being prepared for 1:he next phase o[ 

Despite @e irrprovements, UConr~[X]s players and errployees are s@l smartinA [rom their year o[ tournament exNe. 

But the [act is, as much as they didn[X]t like t~H~ metr’ic the NCAA had used to punish them, they knew what was 

required. And @>~y rrgssed the mark, 

That: nuance was probal)ly lost on fans who listened b) t:]~e post:game inte]:’views, in [act, the 

.{!k!L{!fl[k2}iirZil!.i!£!L{!]~£ about [he :[ah’r}ess of the NOAiI[3s academic t)oHcies. And those criticisms could rue] the 

growing con[roversy ,)ve~:" player ri£h 

"Colleges h~tve been dismissk~g these issues for years ~tr}d years,’’ said Ellen J. SXturowsky, a professor o[ spoK 

management ~t Drexe] [ :niversity. "B ut they [3 re confronting a social--media rea]ity in which ~iqletes are just be£inrting 

to get ~ t~ste for pushin£ he, ok. And the possibility is there [or t~H~m to do it in large numbers." 

As woN(ers (:leaned up the confet[[ in [he s{:adium late Monday nighh @is giant scoreboard above the com:’t p]ayed 

highlights from t:he R)urrmn~ent, includ[n£ severs] mor~ents from t:he game bet:ween C,)nnec£ct~t: and Kentucky, The 

critics sa~d k wash[HI 1: the best game. But @aria to Shabazz Napier, people might rer~ember it [,:.~r more @ran 1:hat:. 



f,jelra~’d_lla~’bisoB 16 hours ago 

Of course his team’s GPA is higher than the student average~ Students take real 

courses, and aren’t steered away from challenging ones Athletes also get tutors if 

they are having any difticulty. 

9[                    IReply Share ~::i 

~barrr~a~ : 15 hours ago 

"But I have an issue with the coach who says it:is his goal to attract players for 

one year. He is exempted from any responsibility to have students come to his 

institution that actually care about an education." 

Coaches are paid outrageous sums for one purpose: winning. For all the 

service given to "molding young people into exemplars of character", coaches will 

be I]red if they don’t win. 

,At the Division I level, it’s not good enough just to win. Instead, you have to get 

deep into tournaments, go to bowl games, and win national championships 

bemoan the current state of Div. I sports and the concomitant diminution of the 

importance of academics, but I don’t blame tile situation on coaches. 

This problem is l~r more systemic than iust the coaches or the rental athletes 

who see big.-time college sports as a launching pad to the pros. Either move the 

sports factories out of academia or just continue to follow the money. 
Reply Share [:i 

4[ 

15 hours ago 

Here’s an idea, How about posting tile tPanscripts of every player on the Final Four 

team& If you are concerned about privacy, go ahead and anonymize the data as 

you would with health care or other information. It wouldn’t be pretty, 

As for the so calledf "student~athle~es’" grades being higher than ~he student body 

average, that is because most of the data come from non-revenue spo~ts where 

students show exceptional discipline and ability in pursuing academic studies..JN 

PREPARATION FOR A CAREER OUTSIDE PROFESSIONAt. SPORTS. As long 

as we are the minor league system for professional sports, we will be pimping the 

academy and prostituting ourselves. 

I Reply Share [:] 

gel~f(J...ha~biso~:’~ Bill 14 hours ago 

]hat is true. Some of my best students, in a senior level thermodynamics 

course, have been non-.money-.sports athletes, particularly women 

athletes. 

I Reply Share [:i 

i~i . withatwist gerard_harbison 2 hours ago 

I’ve seen this, [ooI It’s like my students who have to work to support 

themselves, Their education is the goal, not their sport or their job, 

They’re actively working towards getting their degree Pather than 

the degree being the vehicle to support their hobby. They have a 

better work ethic, I think, because their goal is to do well on their 

papers and exams rather than to scrape by with a C so they can be 

in the play--offs. 



~ati~ed_~fesider~$ 15 hours ago 
Is there anyone lef~ who believes the NCAA’s bilge about the student coming first? 

About academic success rates? Of course UConn discovered how to game the 

pass rate system. Mark Emme~t should be ashamed of Mmse~f. ]h~s is a bad 

~oke. 

~ Reply Sh~re 

15 hours ago 

I don’t think Napier meant anything of the so~l. He was saying his team wanted it, 

and that they came back figh[ing after [heir year of probation. This ~s pdde #~ Ns 

team, and the typ~ca~ ~anguage of "overcoming" that ~s used post-game by players 

and coaches everywhere. 

Not that criticisms of the NCAA aren’t valid but, it seems like quite a bit of reading 

in to Napier’s comment. 

I Reply Share [:] 

220t~822 alila : 15 hours ago 

I think Napier merely came close to saying what was on his mind. Anyone 

familiar with big4ime spo~’ts, particularly lbotball and basketball, and with 

the locker-room mentality knows that serious academics are held in 

contempt there. "Hypocrisy is the homage that vice pays to virtue," but 

these days the hypocrites are having trouble bringing it off. 

I Reply Share i::] 

yellOW1 14 hours ago 

I would not blame the current players for being upset, They, like almost all student 

athletes in these situations, live through the punishments handed down due to 

players no longer playing, no longer enrolled, coaches no longer employed (this is 

Very true for UOonn), and even athletic directors no longer employed, Napier and 

his teammates aren’t a par~ of the unsuccessful cohod:s that landed UConn with a 

postseason ban 

I Reply Share 

pete~’p~a~qe~"~s yellow1    14 hours ago 

Isn’t Napier a senior? That means he was a iunior during the banishment 

year. That means he was at UConn during the b;vo years leading up to the 

banishment year. Or was the penalty for something that happened 

onlybefore 20107 

NaFier ~imply spoke the truth and doesn’t use the blo~ iating, aguenes~ of 

homeopathic-dilution reformers such as Mark Emrnert and \N]lliam Bowen 

(elsewhere on CHE). 

Does anybody who doesn’t own shares in the Brooklyn Bridge believe [hat 

it’s not "all about being eligible"? Given a choice of having all of its 

basketball players on the dean’s list, heading toward degrees in legit 

subjec[s, bu[ ge[ting bounced from the tournament on the first weekend, 

and having its players barely eligible but winning the NCAA title, which 

would UConn likely choose? (Next question.) 

Mr. Gurney’s comment about Kentucky and the one-.and-done rule is silly. 

If you’ve got the rule, what’s wrong with using it to its fullest? Does Mr. 

Gumey likewise object to giving an athletic scholarship to every member ol 

a college’s basketball team, instead of just the occasional "individual 

player"? The problem is the rule itself; it’s a one-hand-washes4he-other 

collusion between the NCAA (which gets to showcase such players as 



John Wall, Anthony Davis, and Andrew \,~,~ggins for a year) and the NBA 

(which gets the publicity-.-witness the TV audience for the draft..-.from the 

players playing in college). 
Reply Share [:] 

iiShow 1 new reply 

yellow1 peterplagens 12 hours ago 

He is a senior this year, yes, so he is one of those students who 

had a post-season ban his junior year due to things well outside of 

his control. He was enrolled and eligible at UConn during the 2007-- 

2011 period where the eligibilit~i and graduation r~ates were below 

the NCAA standard, but only for 2010~2011, his freshman year. 
."/ Reply Share ~::] 

pe~erpla!~e~s yellow1 : 7 hours ago 

,well outside of his control," 

Well, that’s what happens in institutional corruption: The 

honchos break the rules and tile people under [hem sufl’er. 

Somebody finds out a certain big brokerage house is 

breaking the rules, the CEO, CFO, COO are indicted and 

the firm is shut down. All the IT people, secretaries, et 

lose their jobs. Is there a way to shut down the crooked 

operation ~dthout costing those people their jobs? 

Was there a way to ban LIConn from post-.season play last 

year yet still allow Shabazz Napier to play in the 

tournament? 

The people that Mr. Napier should be pissed off at aren’t at 

the NCAA, but in tile athletic department and upperqevel 

administration at UOonn. Or are we supposed to think that 

UConn wasn’t monitoring closely enough to know that its 

graduating rate wasn’t acceptable? 
Reply Share 

~acl~tc~~e~ 13 hours ago 

As a former senior adminis[rator and faculty member at tile University of ]exas at 

Austin, my wife and I had a close look at big time college athletics. To call the 

students who played on UT’s football in parlicular student!athletes was a 

misnomer~ In my opinion, we are being very. dishonest in higher education to 

pretend that these players are students. A better approach would be to pay the 

players for [he high-revenue sports and make them [o be part~time students, 

allowing them several years (perhaps up to ten years) to complete their degree. 

This would be a much more honest underlaking than what we have now. 

I Reply Sha~’e [:~ 

with~t’~ist racrutcher : 2 hours ago 

Yeah, I’ve suggested some[hing similar. You do your sport during the 

season and nothing else. During the off.-season, you work towards your 

degree and nothing else. And it wouldn’t need to take ten years, either. 

Students can knock out a lot of credits during summer sessions and so 

on. During the season, you’re paid a wage in the form of a salary AND 

NOTHING ELSE. No housing, no perks, just the salary for your job. Then, 

after the season, you enroll in 18 hours (no less) of course work and pay a 

discounted rate or something like that from your earned wages. Like, give 

the out~of~state students the imstate rate, and give the inostate students a 



certai~ perce~[age off their fees. In summers, you take at least 9 hours. 

That’s 27 hours/year, or roughly 4,5 years to degree completion, Make it 

like an employrne~ contract w~th a tui[~on ~ncenflve benefit. I mean, why 

not? As an ~nstructo~, ~ can only see benefits to a set--up ~ke th~s. It would 

mean ~ wouldn’t have to always make speciN accommodations and 

organize speciN~zed tutodng just to keep my "student[" atNetes [rom go~ng 

offthe rN~s~ 

~ Reply Share [2 

Ga~ Engstran& Ph.D. 

Associate to the Dean 
College of Education and Human Development 

104 Burton Hall 

178 Pillsbury. Drive SE 
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Tel 612 626 0884 
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Academic Gap in Athletics Spending 

Inside Higher Ed 

April 9, 2014 

The University of Connecticut men’s basketball team boasts the wor:< ~.’,,,~ad~.sat~o~~ ~"4.,:~:~:-’. of any Division I program in the 

annual National Collegiate Athletic Association tournament. Last year, the athletes’ academic performance was so bad 

they were flat-out t:.,~-’.rl~~ed from the postseason. 

On Monday night, they were crowned national champions. 

Happily, for the Connecticut men, they attend an institution with a $63 million athletics budget and plenty to spend on 

supporting their academic pursuits. 

It’s known that the colleges in the five biggest and wealthiest Division I conferences are winning a college sports "arms 

race" to attract the best coaches and build the best facilities and, in turn, attract the best recruits. But there’s also an 

arms race in athletic-academic spending, a new study suggests, and the poorest programs are losing out. 

By a lot. From 2005-11, the average Bowl Championship Series team’s athletic support services budget increased 48 

percent, to $1.1 million, according to a study by Scott Hirko, an assistant professor of physical education and sport at 

Michigan State University. Yet among the remaining Division ~ programs - those in the less lucrative Football Bowl 

Series - the average budget dropped 4 percent to just $160,000. 

"Here’s the rub: those institutions that aren’t at the highest level don’t have the resources to be able to plug in those 

academic support services," Hirko said. "They know that if they were to add more tutoring, they could improve. But they 

don’t have the money to do it." 

For teams that failed to meet a 925 Academic Progress Rate (which the NCAA says correlates to a graduation rate of 50 

percent), academic support and tutoring budgets, as well as level of academic support staffing, were "strong predictors" 

of change in APR scores, Hirko found. 

The results, which Hirko presented at last week’s American Educational Research Association conference, include 113 

institutions (58 FBS, 39 FCS and 16 with no football) from 28 Division ~ conferences. 

It’s not exactly shocking that programs with more money to pour into tutoring are seeing improvements in academic 

scores, Hirko said. The more startling point is exactly how much more they’re pouring in. 

"The concern is worse, ~ think, than people had initially thought," Hirko said, adding that the number of support staff 

might range from 1 at a low-resource institution to 15 at a well-off one. 

NCAA officials have acknowledged that their academic reforms - most recently, raising the minimum APR from 925 to 

930 - have hit "low-resource institutions" and historically black colleges and universities the hardest. 

After the ~~-~ost ~e<:ep,,t APR rei:.,c,,,’t showed that 15 of the 18 teams penalized for insufficient scores were from HBCUs, 

NCAA Committee on Academic Performance Chair Walt Harrison admitted that the association’s $6 million pledge to help 

HBCUs meet the new standards is "certainly ... not adequate." 

Yet on the whole, APRs are rising; the average APR in 2012-13 rose one point to a record-high 974. 

"[f you invest in academic support services, you will see an increase in their APR scores - if you can find the resources to 

invest," Hirko said. "How can the others catch up, if they want to be competitive in putting academically prepared 

athletes on the field? .... Those that don’t have access to those major areas of revenue generation [media contracts, 

ticket sales, etc.] have to find some other strategy to comply with the policy." 

Hirko noted the real possibility of colleges admitting more academically prepared athletes -- or, steering athletes toward 

easier courses and majors or redesigning curriculum to keep APR scores up. 

But there are many unanswered questions in the data, said Jim Pignataro, president of the National Association of 

Academic Advisors for Athletics and associate athletic director for student services at Michigan State. 



Having less money and fewer staff certainly affects an office’s ability to track the day-to-day progress of athletes and 

keep the overall APR up, Pignataro said. 

"When you have an operation at a low-resource school that has two or three folks, you can’t possibly track it at the level 

that they do at a larger program," he said. While support staff may be able to work with coaches and other staff to keep 

their APRs up over the long term, half of maintaining academic performance is effective roster management, Pignataro 

said. A university with high individual athlete turnover (due to academic struggles or not) might see its APR suffer as a 

result. Same goes for a team with a negative coach or culture. 

Regardless, the N4A is working with the NCAA on a grant program to bring officials from academically successful 

programs to help others assess and improve their work. 

"I think there are many areas within intercollegiate athletics, between low-resources and high-resource institutions, that 

cause issues for competitive equity, and it’s not just in academic support," Pignataro said. "We get bogged down in this 

notion of, what service should be provided? But at the end of the day .... only each institution can identify that." 

performing-tea m s-I ow-resou rce # ixzz2yO7OsZei 
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Ohio Doesn’t Need No Stinking College Athlete Unions 

Bloo~nberg Businessweek 

Ohio Doesn’t Need No Stinking College Athlete Unions 

Republican lawmakers in Ohio have an opinion about college athlete unions. We know this because they.iu~£ added a provision to the 

budget bill up for a vote today asserting that students at state universities are "not public empl ~yees based on their participation in 

athletic programs. 

The provision is a response to the National I,abor t£eiations Board ruii x~t in March that labeled %otba]l players at Northwestern 

University (in Illinois) employees and allowed them to hold a union vote later this month. Presumably, the lawmakers would like to 

shield Ohio State’s Buckeyes and @e rest of the state s athletic programs from such a destabilizing move. 

:’I think we re proactive]y restating that college athletes are n.,t employees, Republican representative R.~n Amslaltz, the b~]l s 

spot, sot sponsor, .’,old theCincinnati Enquffw’. "If it ever comes up, it will be in tile la~o ’ 

STORY: College Athletes Can Urlierlke, a~d the NOA~:\°s Troubles Worse~ 

Proactive restatements, apparent]}’, are the new empty gestures. As ~Lhe Encluirerpoints out Ohio law already defines emplo}-ees in a 

way that would seem to exclude college athletes. And nothing in the new provision would stop college athletes from challenging the 

status quo in front of the State Employment Relations Bo~’d. FinNly, the Northwestern r@ing, if it su~dves appeal, will change the 

legal status for athletes at private universities only. State schools are subject to state laws. 

Yet .trio’s lawmakers are right to be a£raid. The ripples created by the Northwestern ruling will not stop at the Illinois state line. If 

any NCAA school allows athletes to come to the bargaining table &s employees, it will change the competitive landscape for all of 

them. NCAA President Mark Emmert acknowledged as much earlier this week when he ssid that the union-employee model wotfld 

"blow up everything abot~t the collegiate model of atifletics." If that explosion comes, the Ohio legislature’s restatement will be 

pointless at best and possibly counterproductive. 



As Time has noted, schools that grant employce status to athletes would likely have an advantage in recruiting, If so, big prograns at 

public universities in states that don’t allow %r unions may well apply pressure on la~mkers to loosen the rules, not tighten them. If 

Ohio’s lm,~akers really want to stay ahead of change and help the Buckeyes, they should probably subtract the word "not" from their 
provision. 

GaU Engstrand, Ph.D. 

Associate to the Dean 

College of Education a~d Human Development 

104 Bullion Hail 

178 Pillsbuw Drive SE 
Minneapolis, MN 55455 

Tel 612 626 0884 

ema~l ga~r-e~,~umn.edu 
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ABA Releases ’Bleak’ Jobs Data for 2013 Law School Grads 
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Exclusive Experiences for Carolina Spring Game 

If you are haqn~j [!ouble viewin~j [!lis message, see it in youl browser. 

Member Memories 
Register Now for Exclusive, Member-Only Spring Game Experiences! 



The Rams Club is excited to introduce an exclusive, in-game experience program for our season ticket 

holders! During home football games this fall, you’ll be able to access exclusive experiences as a benefit 

of membership and season ticket purchases. In the meantime, we’re excited to introduce the program to 

you this Saturday at the Spring Game. 

Registration is quick and easy! Go to http://ramsclub.expapp.com to register your account for 

Memories. Simply enter your email address and phone number to register. Once registered, you will 

receive a text notification on your mobile device Simply click the link in the text message that you will 

receive and follow the instructions to redeem one of the unique experiences pictured above! 

The Rams Club will have a table set up on the South Tar Heel Terrace (terrace on the south side of Blue 

Zone) from 1-3pm on Saturday Our staff will be there to answer any questions pertaining to this program 

and assist you with redeeming one of your experiences! 

Questions? Send Experience an email at listen(~expapp.cem or text them at (580) 279-1111 You can 

also contact The Rams Club at 919843.2000 or at rarrlsclub@ramsclub corn 
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MEMORANDUM 

TO: Michael Gcrh m-dt 

FROM: Lissa Broome, Chair, Academic Affairs Committee 
......................................... {<~1~..~i~.~.~..t~e.~.~i.~e.~.~mm.i~ee..i.f..~e..h~.v~‘.~ime..~>.i.~s..~Iv.a~.e..r~‘v~v.] 

DATE: [July 30, 2006] 

~: The Proposed Center on Law and Gove~ent 

As you know, upon assuming office ÷~_n July 4=2006, Dean Jack Boger, charged the 

2006-07 Academic Affairs Committee with making recormnendations to the faculty about the 
future of our current and potential set of centers, institutes, and related programs, tte specifically 

asked the committee to consider the following elements: 

The benefits aJ~d costs to the School of Law from these auxiliaU programs; 
Procedural issues about how proposals for centers or related proga-ams should be 
processed by the Academic Affairs Committee, ~e dean, and the faculty, including 
regularizing a review process for centers, and c~ n~d~ mg 
reviewed ~md h~?w :[?eq~,enhow :[?equently new center proposals should be 
eox~siderentertamed; 
Substantive questions about which and how many particular centers or other programs 
make sense for the School of Law going forward; 
Structural issues about the fo~s or kinds of programs to su~iect to this review and 
whether to identi~ and tU to distin~ish among centers, institutes, progams or other 
efforts, including how to think about collaborative efforts with other departments on 
campus and inter-institutional efforts with other academic institutions across the state. 
Administrative issues including l~nding sources, administrative oversight, staffing, 
progrmn content, and buildin~space implications. 

Dean Boger also asked that our review consider the broad anay of our cunent and 
potential centers, institutes and progran~s as described more fully below. 

Potential Subject Areas 

Existing Centers (described at htq~://~vw.law.unc.edu/Centers/ and in the section below on 
Background and History) 

Center for Banking and Finance 

Center for Civil Rights 



Center on Poverty, Work & Opportunity 

{PAOE } 



Potential Centers, Institutes, or other Programs 

Law and G~vernment (proposed by Professor Michael Gerhardt following discussions with 
Dean Nichol at the time Professor Gerhardt was hired) 

The North Carolina Coastal Resources Law, Planning and Policy Center (inter-institutional 
program; Professor Joe Kalo is the co-director) 

Authorization was granted in July 2005 by the University of North Carolina Office of the 
President for a two-year development period for this Center. The Center has undertaken various 

pilot or demonstration projects over the course of the past year. This is an inter- 
~, ~rniversi~ycampus and inter-institutional entity that cun-ently involves the School of Law~ the 

UNC-CH Department of Ci.ty and Regional Plam~ing, and the North Carolina Sea Grant Program 

at North Carolina State University. The IYI’,IC-CH School of Government, the UNC Carolina 
Enviromnental Law Program, and East Carolina UniversiU’s Mm)time Council have also 

expressed interest in involvement in the Center. In July 2006, the North Carolina General 
Assembly created a Waterfront Access Sin@ Corcanittee, H.B. 1922, S.B. 1342, which 

authorized the Center to ~’stu@ the degree of loss and potential loss of the diversity of uses along 
the coastal shoreline of North Carolina and how "these losses impact access to the public trust 
waters of the State." The legislation provides that the Legislative Services Commission shall 

allocate funds :for the purpose of providing this study from funds appropriated to the General 
Assembly. 

Environmental Program (possibly to be associated with an Enviromnental Advocacy 
Professorship to be funded by alumnus Tom Taft) 
The potential program might work with a major new inter-campusll-):m,~e~s~y- initiative to be 
housed in the Carolina Environmental Program headed by Douglas Crawford-Brown. 

Media Law and Public Policy Center (possible inter~UniversiW:ampus Center with "the School 
of Journalism and Mass Corcanunication; proposed by alumnus Wade Haxgrove and embraced by 

the School of Journalism; the law school liaison is Professor Bill Marshall) 

Intellectual Property Clinic (proposed by Professor Deborah Gerhardt following discussions 
with Dean Nichol at the time Professor Gerhardt was hired on a five-yeax contract) 
Related possibilities include an Intellectual Property Initiative, which is listed on the law 
schooFs website (http://www.law.unc.edu/Centers/), m~ inter4--i~i-~er~y---(=~em~-~-<~: 
I::~,iVd~,emstitutio~a[ center to be funded by Red ttat, and an inter-institutional effort supported 
by President Erskine Bowles on "the entrepreneurial state that would include an intellectual 
property component. 

Center for Bioethics, Heath and Society (a reinvigoration of the now-defunct Center for t tealth 
Ethics and Policy, to be housed in the School of Medicine under Nancy’ King as an inter-campus 

center with significant collaborative co~mections to the Schools of Law, Nursing, Public Health, 
Dentistry, and Pharmacy, as well as the College of Arts & Sciences) 

Background and History 

{PAGE } 



In the 1999-2000 academic year, Professor Jack Boger chaired a committee charged by 

Dean Gene Nichol to explore the substantive areas in which the law school might create "centers 
of excellence." That same academic year, not coincidentally, was the yea~- in which the School 

of Law undertook a self-study. After seeking extensive input from the faculty, the committee 

presented a comprehensive set of subject matter aaceas for consideration to the faculty in a report 
~J:~..!.~?.~:..~..,".’.,...~.~25).2. The faculty discussed the vmious possible subject areas,..:-(which 
included ~a!t}~, car~,intellectual propert’~’ or ]aw and technology~ a~’.d !P !p,v, civil rights and 

report did not rate the various proposak but did evaluate each proposN based on the l’ollowing 
criteria: ...................... 

policy co~mnunitv; 

Researd~ Triangle area; 

(,~)    likelihood of attracting Iong-term~ external t%nding. 
Formatted: Indent: Before: 0.5" 

Dean Nichol reported indicated tthat the University wo@d commit seed funding over the 
next lout’s’ears for centers, and that Nichol believed the resources could be best deployed b~’ 
focusing on two areas of concentration, Dean Nichol stated that [~e believed the ~;c~v-o.#] 
commit re~>u’cces to he!p with ~,he f%~ati.~:~ ~f" Pa’o ce’,~ters a:xi 9aat he would be guided in 
dete~ining which areas in which to focus the centers based on ~e faculty’s discussion. In the 
faculty discussion a consensus seemed to lk)~ around devoting one center to a public 
subject a~d one to a private law subject. In addition, the facul~ felt tha it was provident to build 
upon the existing stren~hs and interests of our :faculty, while being mindful of the special 
connection of the subject matter area to ~e State of North Carolina. In other words, we should 
be able to convincingly state why a particular Center has a connection to the state and the re,on 
that justifies its location at the Universib" of North Carolina School of Law, rather than another 
school. 

After considering that discussion, Dean Nichol announced the creation of the Center for 
Banking and Finance to begin July 1, 2000, m~d the Center for Civil Rights to begin July 1, 2001. 

The Center for Banking and Finance, to be directed by Professor Lissa Broome, represented the 
private law center. It built upon the North Carolina Banking Institute, an annual continuing legal 

education program for bank lax~Ters begun in 1997 mad the North Carolina Banking Institute 

journal (a student-edited journal containing professional m~d student pieces published each year 
in comaection with the Banking Institute), for which Lissa Broome already selwed as the faculty’ 

advisor. Moreover, North Carolina as home to two of’the country’s 1i)ur largest banks had an 
especially strong banking climate. The state’s banks and the members of the bar who provided 
support to "those banks would be natural supporters of the Center. 

The Center for Civil Rights represented the public law center and built upon the strengths 

of a number of faculty members. Julius Chambers, a nationally recognized civil rights lawyer 
aJ~d one of the school’s most distinguished alumni, had recently retired as Chancellor of North 

Caxolina Center University and was willing to devote part of his time to directing the Center. 
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Professor Jack Boger, who formerly worked with Chambers at the NAACP Legal Defense & 
Educactional Fund, Inc., was appointed the on-site Deputy Director of the Center. The state’s 

position in the South and the University’s role in civil rights reforms made the subject matter one 
particularly suited to our law school since it was associated with a pioneering universi~" in a 

southern state. 

In the spring of 2005, former Senator John Edwards, an alumnus of the School of Law, 

proposed establishing a Center for Poverty, Work and Opportunity to be housed at the School. 
This Center received some initial moneta~ support from the University of North Carolina, aJad 

seeks to engage faculty from other Universi~ schools and departments. Senator Edwa~ds was 
named the Center’s Director, aJ~d m a few months, Professor Mm-ion Crain was appointed the 

Deputy Director, and Laura Hogshead was named the Center’s Executive Director. This Center 

was blessed by Dean Nichol and the University administration, but was not reviewed or 
discussed by the faculty. 

Proposal for the Center on Law and G~vernment 

A.~; par~ of thi.~; new process, Dean Bogcr asked the Academic Affairs Committee to 
provide an expedited review of your proposed Center on Law and Govermnent, which had been 

promised by then-Dean Nichol when you were hired, but on which no action was taken last year 

while the search for a permanent dean was ongoing. Dean Boger also suggested that an 
cxmnination of this proposal could help the committee refine its thinking about the best ways to 

consider all such future proposals. 

Accordingly, I invite you to submit to it a fox,hal proposal to the Academic Affairs 
Committee to establish a Center on Law and Government. This proposal will be reviewed by the 
conunittee. If the cowanittee needs additional infol~nation, it will ask you to supplement the 
proposal. When the proposal is deemed complete by the committee it will discuss it with you at 
a meeting and vote on a recowanendation to the facul .ty. The recormnendation, along with the 
complete proposal, will be submitted to the faculty in advance of the next faculty meeting 
following the committee’s action, for review by the faculty and advice to the dean. At the 
present time, pending final review of the broad charge to the Academic Affairs Committee 
regarding Centers, we deem it advisable to have the faculty vote to the dean be advisor?" only, so 
that the dean may appropriately juggle the competing demands on the law school’s resources. 

The proposal should consider the matters raised below in addition to other matters that 

you believe would be relevant for the committee’s and faculty’s consideration. 

Items to Discuss in Proposal to the Academic Affairs Committee and the Faculty 

Proposed Nazne of Center 

Description of the Center’s mission and purpose, including 
o why it should be housed at the UNC-CH School of Law rather thaJ~ another law 

school 
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o how it relates to the pm-ticular strengths of our faculty 
o the Center’s special com~ection to the state and the region 

Description of its proposed activities, including any phase-in of activities th at is expected 

Description of how Center and its activities will impact and benefit (if at all) 

o School of Law students 

o Facul .ty 

o Scholarly activity of the faculty 
o Teaching 

o Service to "the state and nation 

Relationship of the Center to 
o Other Centers and prog~-ams at the School of Law 

o Other units at UNC-CH, including in the case of the Proposed Center on Law 
Government 

¯ The School of Gove~nent 
¯ The Program on Southern Politics, Media and Public Life at the School of 

Journalism and Mass Communication, directed by Fe~col GuilloD’. 

Description of the costs of the Center, including 

o Release time from teaching (if an),) of facul~7 associated with the Center 

o Staff time 
specify existing staffyou expect to utilize and estimate for each how much 

time you estimate each would spend on Center activities 

specify any new staffing that might be rcquired, now or as the Center 
develops 

o Space needs (if an?’) beyond additional facul .ty office space 

o Programmatic costs 

o Possible sources of funding to cover costs, including 
[] Progam registration fees 
[] Grants or foundation support 
[] Potential private fun&aising targets 

Timetable 

If you me able to prepare a proposal prior to the start of fall classes, it will be circulated 
to the committee by email for the committee’s information and to highlight any additional m-eas 
in M~ich the committee would like more information from you. We will schedule this item for 
discussion at our first committee meeting this fall when you are available to meet with us and 
a£ter we have had a~n opportunity to review the proposal. Once we take action, we will ask Dean 
Boger to put the proposal on the agenda of the next scheduled facul~" meeting. 

We invite and welcome your feedback and suggestions for how to improve the suggested 
list of items to discuss in the proposal. Your guida~nce on what seems relevant m~d what does not 
will be ve~.-y helpful as we develop our final report for the faculty on centers, institutes and 
progrmns. 

cc Dean Jack Boger 
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Dual Degree Programsl TC "Joint and Dual De~ree Programs" ~f C 
~1 "1" ~ 

J.D./Master of Business Administration (M.B.A.) 
The combined degrees of J.D. and Master of Business Administration may be earned in 
four years by enrollment in the j oint program of the School of Law and the Kenan-Flagler 
Business School~ Admission to each school must be gained independently. In the 
program’s first year, candidates must take the complete prescribed first-year curriculum in 
either law or in business and in the second year, that of the other school. In the third and 
fourth years, elective law courses and prescribed business courses make up the remainder 
of the curriculum. A candidate must successfully complete the combination of 74 
semester hours in the Law School and 51.5 semester hours in the Business School. The 
51.5 credit hours completed at the Business School do not count toward the 65 academic 
credits that must be earned in regularly scheduled law classes. The degrees are awarded 
after completion of all requirements from both schools. 

A law student interested in this joint ~!.~,[....degree should plan to take the Graduate 
Management Admission Test (GMAT) at its October administration (during the student’s 
first year of law school) and submit the business school application by December or 
Janua~T. Material describing the program in greater detail is available from the 
Admissions Office or from the execut~:oe Executive ~; ..... ~-~ " - " ,~ .... ~,~.D~recto~, M.B.A. Program, 
Kenan-Flagler Business School, r-.~,,,,,,,~ r~,,~, ,---, The University of North Carolina at Chapel 
Hill, Chapel Hill, NC 27599. Professor Thomas Hazen is the Law School’s faculty 
advisor for this program. 

J.D./Master of Public Health (M.P.H.) 
Students interested in pursuing a specialized career in health law or in a more intensive 
and super~’ised program of course work and research related to medicine and health care 
may- apply for the combined degrees of J.D. and M.P.H. Application to this program, 
which enables the completion of both degrees in four years, may be made before entering 
or after completing any year of law school. Admission to both schools must be gained 
independently. A candidate must successfully complete 86 semester hours in the Law 
School and 33 hours in the School of Public Health. A maximum of three credits from 
public health courses may be counted towards the law degree. The three credits earned at 
the School of Public Health do not count toward the 65 academic credits that must be 
earned in regularly scheduled law classes. 

Ordinarily, dual degree students begin with the Law School’s prescribed first-year 
curriculum. Following their first or second year, the students spend a year in residence at 
the School of Public Health and at least one summer in a selected field training 
experience. They also initiate a research project and may qualify for credit by additional 
writing or field training experiences under the supervision of program faculty and 
affiliates. Dean Gaff Agrawal is the Law School’s faculty advisor for this program. 

J.D.iMaster of Public Administration (M.P.A.) 



The degrees of J.D. and Master of Public Administration may be earned in four years of 
class w-ork and an additional three months of internship by enrollment in the dual degree 
program of the School of Law and the UNC-Chapel Hill Master of Public Administration 
Program. Admission to the School of Law and the M.P.A. program must be gained 
independently~ A total of 86 semester hours is required for the JD., including up to nine 
hours of course work drawn from the M.P.A. curriculum. A total of 54 semester hours is 
required for the M.P.A., including up to 15 credit hours from the J.D. curriculum. Thus, 
both degrees can be completed in a total of 116 semester hours, with prior approval of a 
dual degree plan of study. The credit hours earned in the MPA program may not be 
counted toward the 65 academic credits that must be earned in regularly scheduled law 
classes. The degrees are awarded after completion of all requirements from both schools~ 
Professor Judith Wegner is the Law School’s faculty advi sot for this program 

J.D.~aster in Public Policy (M.P.P.) (Duke University) 
The combined degrees of J.D. and Master in Public Policy may be earned in four years by 
enrollment in the joint program of the School of Law and the Sanford Institute of Public 
Policy at nearby Duke University. Admission to each school must be gained 
independently. The first academic year is spent exclusively in the law school, the second 
year is spent exclusively in the Institute of Public Policy, and the third and fourth years 
are spent mainly in the law school, but with one public policy sciences course each 
semester. A candidate must successfully complete a combination of 74 semester hours in 
the Law School and 30 semester hours in the Institute of Public Policy. The credit hours 
earned in the MPP program cannot be counted toward the 65 credit hours that must be 
earned in regularly scheduled law classes. The degrees are awarded after completion of 
all requirements at both schools. 

Material describing the program in greater detail is available on request from the 
Admissions Office or from the Director of Graduate Studies, Sanford Institute of Public 
Policy, Box 90239, Duke University, Durham, NC 27708. Professor Judith Wegner is 
the Law School’s faculty advi sor for this program. 

J.D./Master of Regional Planning (M.R.P.) 
The combined degrees of J.D. and Master of Regional Planning may be earned in four 
years, including one summer session, by enrollment in the joint program of the School of 
Law and the Department of City and Regional Planning. Admission to each school must 
be gained independently. The complete prescribed first-year curriculum of the law 
school must be taken as a unit and certain planning courses are required. The remainder 
of the curriculum is completely elective, subject to the approval of a joint faculty 
committee from both schools. A candidate must successfully complete the combination 
of 74 semester hours in the School of Law and 36 semester hours in the Department of 
City and Regional Planning. The credit hours earned in the MRP program may not be 
counted toward the 65 credit hours that must be earned in regularly scheduled law 
classes. The degrees are awarded after completion of all requirements at both schools. 

Material describing the program in greater detail is available from the Admissions Office 
or from the chairman, Department of City and Regional Planning, New East Building, 



The University of North Carolina at Chapel Hill, Chapel Hill, NC 27599. Professor 
Judith Wegner is the Law- School’s faculty advisor for this program. 

J.D.fMaster of Social Work (M.S.W.) 
The degrees of J.D. and Master of Social Work may be earned at the School of Law and 
the UNC-Chapel Hill Master of Social Work program. Admission to the School of Law 
and the M.S.W. program must be gained independently. A candidate must successfully 
complete the combination of 74 hours in the Law School and 50 hours in the School of 
Social Work. Field work is an essential component of the course of study leading to the 
M.S.W. The credit hours earned at the School of Social Work cannot be counted toward 
the 65 credits that must be earned in regularly scheduled law- classes. The degrees are 
awarded after completion of all requirements at both schools. P-~:÷fes-~:---f{-~-th--MeK-i~ey 

more information about this program and Dr. Mimi Chapman in the School of Social 
Work. 

J.D./Master of Arts in Sports Administration (M.A.S.A.) 
The degrees of J.D. and Master of Arts in Sports Administration may be earned at the 
School of Law and the Department of Exercise and Sport Science. Admission to the 
School of Law, the Graduate School, and the Department of Exercise and Sport Science 
must be gained independently. A candidate must successfully complete the combination 
of 86 credit hours in Law, including three from the Department of Exercise and Sport 
Science, and 30 credit hours, including three from the Law School, and an internship in 
the Department of Exercise and Sport Science. The credit hours earned in the MASA 
program cannot be counted toward the 65 credits that must be earned in regularly 
scheduled law classes. D.~,¢ ........ c~,~ .... r~ ......... °" +~,~ ~s)’°o ........................ ~,.. ,~b ..... As~cclate Dean Lollv Gasawav is 
the Law School’s faculty advisor for this program. 

J.D./Master of Science in Library Science or Master of Science in Information 
Science (M.S.L.S.) (M.S.I.S) 
The degrees of J.D. and Master of Science in Library Science or Master of Science in 
Information Science may be earned at the School of Law and the School of Information 
and Libra~ Science. Admission to the School of Law and the School of Information and 
Library Science must be gained independently. The combined degrees wil-l---.require_s 113 
credit hours over four years of study. The credits earned at the School of Information and 
Library Science cam~o~; may not be counted toward the 65 credits that must be earned in 
regularly scheduled law classes. All degree requirements from both schools must be 
completed before the degrees are awarded. For additional information consult the Law 

~.r.~~. .......................................................................................................................... ~y.@.~i~.~ .......................................................................................................................... ~.~ 
http:iilibraadaw.anc.ed~iabout the law libraa,~idual degree.htmlProfessor E~oIly- 
............ Anne Khnefelter is the Law School’s faculty advisor for this program. 



UNC-CH SCHOOL OF LAW" 
Academic Year Calendar 2008-2009 

Summer Session 2008 
May 11, Sunday at 5:00pm .................... 
May 12, Monday .................................... 
May 13, Tuesday .................................... 
May 26, Monday .................................... 
June 18, Monday .................................... 
June 19-20, Tuesday-Wednesday .......... 
June 21-22, Thursday-Friday ................. 
June 22, Friday ....................................... 

............ Trial Advocacy begins 

............ Externship begins 

............ First day of classes 

............ Memorial Day Holiday 

............ Last day of classes 

............ Reading Days 

............ Exams 

............ Externship ends 

Fall 2008 SCENARIO 1 
August 21-22, Thurs-Fri ..................................... Orientation/Registration, First Year Students 
August 21-24, Thurs-Sun .................................... Trial Advocacy 
August 25, Mon .................................................. First day of classes 
September 1, Mon ............................................... Labor Day holiday--no classes 
October 3, Fri ......................... 
October 12, Sun .................... 
October 16-17, Thurs-Fri ...... 
October 20, Mon ................... 
November 25, Tues ............... 
November 26, Wed ................ 
November 27-28, Thurs-Fri .. 
December 1, Mon .................. 

............ IL Practice Exams 2:00 - 5:00 pm 

............ University Day1 

............ Fall break begins after final class on Wed., Oct 15 

............ Classes resume 8:00 am 

............ Meet Thursday classes 

............ Meet Friday classes/Last day of classes 

............ Thanksgiving recess begins after final class on Wed, Nov 26 

............ Reading day 
December 2, Tues ............................................... Examinations Begin 
December 12, Fri ................................................. Examinations End 
December 14, Sun ............................................... Commencement 
January 21, Wed ................................................... Grades Due 

Fall 2008 SCENARIO 2 
August 21-22, Thurs-Fri ..................................... Orientation/Registration, First Year Students 
August 211-24, Thurs-Sun .................................... Trial Advocacy 
August 25, Mon .................................................. First day of classes 
September 1, Mon ............................................... Labor Day holiday--no classes 
October 3, Fri ......................... 
October 12, Sun .................... 
October 16-17, Thurs-Fri ...... 
October 20, Mon ................... 
November 25, Tues ............... 
November 26, Wed ................ 
November 27-28, Thurs-Fri .. 
December 1, Mon .................. 

............ 1L Practice Exams 2:00 - 5:00 pm 

............ University Day2 

............ Fall break begins after final class on Wed., Oct 15 

............ Classes resume 8:00 am 

............ Meet Thursday classes 

............ Thanksgiving recess begins after final class on Tues, Nov 25 

............ Thanksgiving Holiday 

............ Meet Friday classes/Last day of classes 
December 2, Tues ............................................... Reading day 
December 3,Wed .................................................. Examinations Begin3 
December 12, Fri ................................................. Examinations End 
December 14, Sun ............................................... Commencement 
January 21, Wed ................................................... Grades Due 

No affect on schedule. 
No affect on schedule. 
This may require exams on Saturday December 6. 

Last Updated: 10/19/2007 



UNC-CH SCHOOL OF LAW 
Academic Year Calendar 2008-2009 

Spring 2009 SCENARIO 1 

January 2-4, Fri-Sun ............... 
January 5, Mon ....................... 
January 19, Mon ..................... 
March 6, Fri ........................... 
March 16, Mon ....................... 
April 10, Fri ........................... 

............ Trial Advocacy begins 

............ First day of classes 

............ Martin Luther King, Jr. holiday4 

............ Spring break begins 5:00 pm 

............ Classes resume 8:00 am 

............ Hohday- 
April 14, Tues ...................................................... Last day of classes/Meet Friday classes 
April 15-16, Wed-Thurs ......... 
April 15, Wednesday ............. 
April 17, Fri ........................... 
May 1, Fri ............................... 
May 10, Sun ........................... 
June 10, Wed .......................... 

............ Reading days 

............ Inclement weather make-up day, if needed 

............ Examinations begin 

............ Examinations end 

............ Commencement 

............ Grades Due 

Spring 2009 SCENARIO 2 

January 2-4, Fri-Sun ............... 
January 6, Tues ...................... 
January 19, Mon ..................... 
March 6, Fri ........................... 
March 16, Mon ....................... 
April 10, Fri ........................... 

............ Trial Advocacy begins 

............ First day of classes 

............ Martin Luther King, Jr. holiday6 

............ Spring break begins 5:00 pm 

............ Classes resume 8:00 am 

............ Holiday7 
April 14, Tues ...................................................... Meet Friday classes 
April 15, Wed ......................... 
April 16-17, Thurs-Fri ........... 
April 16, Thurs ....................... 
April 20, Mon ......................... 
May 1, Fri ............................... 
May 10, Sun ........................... 
June 1 O, Wed .......................... 

............ Last day of classes/Meet Monday classes 

............ Reading days 

............ Inclement weather make-up day, if needed 

............ Examinations begin 

............ Examinations end 

............ Commencement 

............ Grades Due 

January 19 is an optional inclement weather make-up day, if needed. 
April 10 is an optional inclement weather make-up day, if needed. 
Januau 19 is an optional inclement weather nmke-up day, if needed. 
April 10 is an optional inclement weather make-up day, if needed. 

Last Updated: 10/19/2007 



Fl’om: 

Sent: 

To: 

Subject: 

Lolly Gasaway <laura gasaway@unc.edu> 

Friday, February 29, 2008 2:12 PM 

Muller. Eric L <emuller@email.anc.edtr~ 

Broome, Lissa L <lbroome@email.unc.edu> 

Re: [Fwd: [Fwd: RE: ]Fwd: [Fwd: local[ gov’t?]H] 

Eric, 

i feel a bit caught in the middle on this one .... Current 2Ls and 3Ls had the chance to take this course this spring. It is an 
RWE and has 17 students -- everyone on the waiting list got in. 

So, next year’s 3Ls could take the course this year. Rising 2Ls will be able next year to take it in 2009-10. 

There is a big cost to an adjunct who is asked to do a course for one time only. I have no problem if that person is teaching 
elsewhere in the University or at another law school since he or she could use the course for other schools or departments. 
But a practitioner expends tremendous effort to learn how to teach, how to give feedback, etc., and I am hesitant to ask 
someone and tell them that they will get to do this only once. 

if the AA Committee feels that we should defer to Judith on this, okay, but we surely have deferred to other faculty on specialty 
courses in the past and just not offered them every year. I would feel differently if this were a course that drew 50 students 
routinely -- it doesn’t. 

So, what do I do now, Lissa? 

Eric Muller wrote: 

Lolly and Lissa, 

I’m not sure what to think about this. I had understood our objective to be to try to find quaJified people to teach courses that we felt it would be in our 
students’ interest to have the chance to take before graduating. 

I infer that Judith just does not want someone else teaching her course at all. (I infer this because it would seem more sensible to *ask* a potential adjtmct 

whether he’d be interested in a one-time deal than simply to assume that he would not, or would angle for future years only to have to be rebuffed.) 

If that’s so, then I guess we owe it to her to respect that preference, though I’m not persuaded that this preference well serves our students. 

- -Eric 

PS--I hold no brief at all tbr Gerry Cohen, whom I’ve never met and do not know at all except for seeing his posts on the orangepolitics.org blog. I j ust 

thought of him because of what I know about his experience and background. 

On Fri, Feb 29, 2008 at 11:15 AM, Lolly Gasaway <!_g__g__r2a___jg_g_~27_aZ_@_g__rLc_:_e_~t___u_> wrote: 

Eric, 

Sorry, this went to the wrong Eric! 

........ Original Message ........ 

Subject:[Fwd: RE: [Fwd: [Fwd: local gov’t?]]] 

Date:Fri, 29 Feb 2008 11:01:17 -0500 

From:Lolly Gasaway <laura gasawav(~)unc.edu;, 

Orgar, ization:University of North Carolina at Chapel Hill 

To:Lissa Broome <lbroome@email.unc.edtv-, Eric Helms <cabelms@email.unc.edu> 

Eric and Lissa, 

See Judith’s response. I propose we not offer it next year based on her response. 

........ Origina1 Message ........ 

Subject:RE: [Fwd: [Fwd: local gov’t?]] 

Date:Fri, 29 Feb 2008 10:00:56 -0500 
From:JudithWegner ~iudith wegner~unc~edu> 

To:’Lolly Gasaway’ <laura gasaway([~ut~c.edu> 

References:<47C813B2A.040307(~unc.edu> 

Lolly: I know Gerry well. You’re right about it._ he is near to retirement and if he started he’d want to stick wRh iL rd rather take a year without it than get 
into that position, OK?-Judith 



From: Lolly Gasaway [mailto:laura Sj_a___s__a___w___a_~_~g_r_~__c__=_e__c_!_u_.] 

Sent," Friday, February 29, 2008 9:16 AN 
To-" Judith Wegner 
Subject-" [Fwd: [Fwd: local gov’t?]] 

What do you think? 

........ OriginaJ Message ........ 

Subject: [Fwd: local gov’t?] 

Date:Fri, 29 Feb 2008 08:48:24 -0500 

From:Lissa Bmome _~:j_b__E?£~!_ei~£_e__r__n_~!_:_t_Ln__c_’_:_e_d___u__:~_ 

Organization:University of North Carolina at Chapel Hill 

To:Laura N Gasaway ._~:~]_&_I_j__R__£~,_(_~__A__~£~_£~__u_!)__c_:__e__d_t_t£ 

CC:Eric L Muller ~-cmtflle~emailxmc~edu> 

Hi Lolly -- See below from Eric. I’ll let you follow up. Of course, one problem with using an adj unct for a course that we regularly offer is that the 
adjunct goes to all the trouble to prepare a course that he/she may only teach once. On the other hand, it would be good to have the course on the 

schedule lbr next yeaer. 

........ OriginaJ Message ........ 

Subject:locaJ gov’t? 

Date:Thu~ 28 Feb 2008 21:56:46 -0500 

From:Eric Muller 5         ~gmail.com> 
To:Lissa B~oome <lbroome(~)emailx~nc.edu> 

Lissa, 

Gerry Cohen, a former member of the CH Town Council a~d a current lm~Ter at the NC legislature (see his blog at 

http:/incbilktraNng.wordptess.com/), seems like a possible candidate to teach state m~d local government in place of Judith. Do you know him? Does 

Judith? Might this work? 

- -Eric 

Eric L. Muller 

Dan K. Moore Distinguished Professor 

in Jurisprudence and Ethics 

Universib’ of North Carolina School of Law 
CB #3380 

Chapel Hill, NC 27599 

Lissa L. Broo~’e 

Wachovia Prefesser of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

100 Ridge Road 

CB # 3380, Van Hecke     We~tach Hall 

Chapel Hill, NC 27599-3380 

9~9-962-7066 

F:    919-962-1277 

Web:    httN:/,/w~.law.unc.e@u,/bankin~ 

Lolly 
OX 0 0 0 0 0 0 0 00X 0 0 00X 0 0 0 0 0 0 0 00X 0 0 00X 0 0 00X , o ’/o ’/o 7b ~b ’/o ’/o ~o ~b, o ’/o ~o 7b, o ’/o ~o 7b ~b ’/o ’/o 7b ~b, o ’/o ~o ~b, o ’/o ~o 7b, o 
Laura N Gasaway 
Associate Dean for Academic Affairs & Professor of Law 
School of La~v, CB #3380 
Universi~/of North Carolina 
Chapel Hill, NC 27599 
Phone: 919-%2-8501    fa~x:: 919-%2-1170 
http://www unc.edu/~-unclng/gasaway htm 
o o o o/,,oAo o o oAo o o o/,,o o o o/,,oAo o o/,,oAo o o oAo o o o/,,o 

Lolly 



Laura N Gasaway 
Associate Dean for Academic Affairs & Professor of Law 
School of Law, C’J3 #3380 
University of Nolth Carolina 
Chapel Hill, NC 27599 

Phone: 919-%2-8501    fax: 919-%2-1170 
htt p:iiwww.unc, edui--unc lngig as away. htm 

%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%% 

[Message clipped] 

Eric L. Mtfller 
Dan K, Moore Distinguished Professor 

in Jurisprudence and Ethics 
University of North Carolina School of Law 
CB #3380 
Chapel Hill, NC 27599 

Lolly 
%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%% 

Laura N. Gasaway 

Associate Dean for Academic Affairs & Professor of Law 
School of Law, CB # 3380 
University of North Carolina 
Chapel Hill, NC 27599 

Phone: 919-962-8501 fax: 919-962-1170 

http://www.unc.edu/~unclng/gasaway.htm 

%%%%%%%%%%%%%%%%%%%%%%%%%%%%%%% 



Fl’om: 

Sent: 

To: 

Subject: 

Donald Homfftein <~dhornste@emaJl.unc.edu> 

Thursday, September 4, 2008 11:57 AM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

Academic Affairs Comm 08-09 ~academicatra~r@listserv.unc.edtr’~; Lewis, Brian D <brian-lewis@unc.edu> 

Re: Quick 2nd thought on the RmaldngiSara Wald Report 

I’ll try to make the back half of the meeting, but I did have another 
though informed from a quick but ve~ productive conversation ~vith Lissa 2 
minutes ago. 

It has to do with what kind of evidence Brian might be able to develop on 
short notice Instead of going to firms and asking THEM ~vhether they’re 
strictly enforcing their "top 15%" or "top 20%" cutoffs, why not look at 
which students firms choose to (a) intel~Aew and (b) call back. This 
actually focuses on firms actions, rather than what the?’ might say in 
respunse to a query. I believe that CSO knows which students apply tu 
intep~iew with :firms (and CSO, but not anyune else, l~uws where those 
students stand in terms of GPA and relative ranking). Thus by comparing 
which students want to see :firms with thuse students that are selected by 
the firm fur interwew, we can get at least some evidence of huw much 
deeper into the poul firms may or may not be going. I think it’s equally 
important, ffwe can get the infu, to see which students actually get 
callbacks, and then seeing if our current policy is paying this bigger 
d~vidend. 

Don Hurnstein 



NEW COURSE PROPOSAL TEMPLATE 

D-R-A-F-T 

Name: Ruth McKinney and Lisa Lukasik 

Course title: Applied Legal Concepts 

Proposed number of hours We propose offering two versions of this course: a year- 
long, 3-credit course and a semester-long, 2-credit course. 
Students may enroll in either, but not both, of these courses 
depending upon their needs and interests. In the fall 
semester, the first portion of the year-long course will be 
offered for two credits. In the spring semester, the one- 
credit completion of the year-long course will be offered 
along with a separate two-credit version of the course for 
those students who enroll for a single semester. 
Seminar Regular course, skills 

course or seminar 
Final exam? Other exams? Final exam and other periodic assessments (essay and 

multiple choice quizzes) 
Writing status (RWE or WE) WE- Limited to 25 students per section. 

Relationship to existing 
courses, if any 

Prerequisites/corequisites 

Semester & year to initiate 
course 

This course will identify select core legal concepts that are 
tested on bar admission tests and will teach strategies for 
applying these selected sample concepts effectively in a bar 
examination context. Some of the legal concepts 
highlighted in this course will have been introduced in other 
courses (Constitutional Law, Contracts, Criminal Law and 
Procedure, Evidence, Property, and Torts), but the 
emphasis in this course will be on self-regulated learning 
and application of key concepts in a high stakes testing 
environment. 
This course will be limited to third year students planning to 
take a bar examination immediately following completion of 
the year- or semester-long course, with preference given to 
students who persuade the instructor based on a pre- 
registration application process that the course would 
benefit their professional development. Students in the 
bottom 20% of the class will be encouraged to register for at 
least one semester of this class. 
Fall 2009 
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Description of the course: (include major topics to be covered) 

This course is designed to help students develop the analytical, writing, and professional 
organizational skills tested by most state bar examinations, as well as to facilitate students’ self- 
assessment of tested areas in which they may have weaknesses in their understanding of the 
underlying law. Throughout the semester, students will gain exposure to strategies to assist them 
in: 

identifying and applying core legal concepts from three of six substantive topics 
(constitutional law, contracts, criminal law and procedure, evidence, property, and/or 
torts) tested on all states’ bar examinations, 

¯ developing strategies to synthesize legal rules and principles from course material, 
¯ reviewing synthesized information to memorize it, 
¯ drafting effective bar-essay answers utilizing proven point-maximizing strategies, 
¯ completing multistate bar exam problems with confidence, and 
¯ recognizing and implementing effective time-management and stress-management 

techniques, including identification of key habits of self-monitoring adopted by 
successful lifelong learners. 

Information for website description and Academic Advising Handbook: 

Applied Legal Concepts: This course provides a review of core legal concepts in three bar-tested 
subjects per semester as students develop the skills essential for success on a bar exam. 
Students may enroll in one of three versions of this course: A year-long, 3-credit course (with two 
credits in the fall and one credit in the spring) that will focus on critical legal concepts in 
constitutional law, contracts, torts, criminal law and procedure, evidence, and property; a fall- 
semester, 2-credit course that will focus on concepts in constitutional law, contracts, and torts; OR a 
spring-semester, 2-credit course that will focus on criminal law and procedure, evidence, and 
property. Open to 3Ls with the permission of the instructor following application through the Writing 
and Learning Resources Center. Writing Experience. Pass/fail only. 

Justification for the course: (Why should we offer it? 
courses? Student demand? Will the course make 
development as a scholar and teacher?) 

Do other schools offer similar 
a unique contribution to your 

During the regular course of study, the majority of Carolina Law students master the core legal 
concepts and adopt the appropriate learning strategies necessary to pass a bar exam on the first 
taking. However, some do not. Recognizing this reality, this course can provide an express 
opportunity for each of our students to develop the fundamental, practical skills that will allow them 
to master the concepts tested by state bar examinations, and to develop the confidence critical to 
their eventual success on the exam and in the profession. 

Data supports the value in offering a bar preparation course to improve bar performance statistics. 
Results from the 2001 AALS Survey of Law Schools on Programs Designed to Enhance Bar 
Examination Performance indicate that many schools with courses specifically-designed to assist 
students in passing bar exams observed "noteworthy success or improvement" in their bar passage 
rates. At Carolina Law, over a decade of institutional study reflects that students with low GPAs are 
at risk of failing the bar exam on their first attempt. Last year, half of the students in the bottom 10% 
of the class failed the bar on the first attempt, and 30% of the students in the bottom 20% of the 
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class failed the bar on the first attempt. Last year, however, Carolina Law also implemented an 
experimental bar coaching program offering select, self-identified, at-risk students individual 
instruction on bar success strategies. Through this specific bar preparation programming, Carolina 
Law was able to increase the likelihood that these at-risk students would pass the bar on their first 
attempt. Individual bar coaching, however, cannot serve all students at risk of first-time bar failure 
as there is only one person at the law school providing this service. Offering a course for a group of 
students focusing upon the skills and concepts otherwise introduced through the bar coaching 
program partially addresses the limitation on individualized bar coaching and should maximize the 
opportunity of all Carolina Law students to achieve their goal of becoming a licensed lawyer. 

VVhile other law schools are offering for-credit bar-preparation courses, we do not know of any other 
law school offering precisely the course proposed here, which would not be mandatory and would 
be open to all students, but limited by an application process. Based upon our experience with 
Carolina Law’s students, we believe this course is best tailored to the needs of our students. While 
a bar-prep course is not necessary for many Carolina Law students, even those at the top of the 
class could benefit from it and might find peace of mind in taking it. To exclude those students as a 
general rule could generate bitterness toward those who may enroll in it. This is not desirable. 
Instead, we propose prioritizing enrollment for students in the bottom 20% of the class, but we also 
propose keeping the course otherwise open to all students, regardless of class rank. 

If the course is appropriate for a writing experience or rigorous writing experience, please 
describe the types of writing exercises that might be assigned. 

Students would be responsible for completing three formal writing assignments over the course of 
the semester. Each of these writing assignments would be an essay answer to a past bar exam 
essay problem. The instructor would provide detailed feedback in response to the first writing 
assignment. The students would receive peer feedback in response to the second writing 
assignment based upon peer-review guidelines developed by the class in cooperation with the 
instructor. Students would independently assess their final writing assignment and would turn in 
their individual assessment to the instructor for feedback. Additionally, in the two-hour final exam, 
students would respond to 2 bar essay problems (and 35 multiple-choice questions) and would 
receive feedback on those essay answers from the instructor. 
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From: 

Sent: 

To: 

Subject: 

owner-lawp~of@chicagokent.kentlaw.edu on behalf of 

Linda Jellum ~-~jellum]@law.rnercer.edu~ 

Thursday, April 1, 2010 1:18 PM 

lawprot@chicagokent.kentlaw.edu 

David Ritchie <ritchie d@law.mercer.edt~>; Suza~me Cassidy <cassidy sl@law.mercer.edw~ 

Student EwJuations 

We are considering whether to, and if so how best to, revise our current student evaluation system. Currently, our students answer 5 or 6 questions using a 

number scale, then have the opportunity to add additional comments anonymously. At this point, all information is forwarded to the professor, dean’s office, and 

main campus. 

We are considering whether we should adopt a system whereby the comments (but not the numbered responses) would remain confidential between the 

student and professor and would not be forwarded either (1) to main campus, or (2) to main campus and the dean’s office. 

I am aware of other graduate schools who take this approach. We were hoping to get a better sense of what other law schools are currently doing. 

If you could please respond to me off list, that would be terrific. I’m at Jellum I@law.mercer.edu. 

I would love to hear how your school handles anonymous student comments and whether you have experience any issues or problems related to your choice. 

Thank you for your time, 

Professor Linda Jellum 

Mercer University School of Law 

Macon, GA 31207 

478-301-5689 

jellum_l@law.mercer.edu 



From: 

Sent: 

To: 

Subject: 

Linda L. Bevger <berger ll@law.mercer.edu> 

Wednesday, June 23, 2010 10:17 AM 

Richm-d W. CresweH <creswellrw@law.mercer.edtr~; David Oedel <oedel dg@Iaw.mercer.edu>; FacuI~-DL <Faculty- 

DL@law.mercer.edu-~ 

Re: Student Friendliness 

On 6/23/10 6:58 AM, "Richard W. Creswell" <creswell rw@law.mercer.edu> wrote: 

Of course S[anley Fish has a point --- one we recognize institutionally by basing our evaluation o[: leaching on both student opinion ~g peer 

observation~ 

h~ a way, the re:<as, Arizona & S Caf’olina movement toward student--centefed teaching valuation r,-_~minds m,-_~ of a provocative pfoposal once made by 

our ]ate colleague Ivan Rutfedge --. Ivan said, with a twinkle in his eye --.that we should all go to the classrooms and teach whatever we wat~Led and 

students choose whether Lo attend, to "vote with their t:eet/" 

Ivan’s point, however, was to emphasize that successful learning (and teaching, by implication) involves a choice by the students to be engaged with 

th~:_~ professor and th~-:~ subject: ma[:[:er. Good teachers seem to evoke that engagemen[:- and note how th~s d~ffers flom Fish’s assumed result ~:hat 

students wou~d choose those professors who advertise "[’1] keep you entertah~ed and you won’t have to wor]C’ 

I give out students more credit than Fish seems willing [o do. ] don’t know that we could generalize to s[udents in higher education generally, but [ 

feel very fortunate that we, here at Mercer Law School, have a tradition of having engaged, self-motivat÷d students who willingly meet their 

professors half--way on th~-_~ bridge of teaching/learning. 

Dick 

From: David Oedel 
Sent: Wednesday, June 23, 2010 9:24 AM 
To: Faculty-DL 
Subject: Student Friendliness 

And to counter-speak notions about whether we should be guiding our teaching and curricular decisions primarily on the basis of 
student "happiness" and academic-style marketing to student focus groups, now a word from Professor Fish: 

htt~//~ini~na~r.bl~gs.nytimes.~m/2~1~/~6/21/deep-in-the-heart-~f-texas/?sre=me&ref=general 

For a school that does well in the Princeton Review and prides itself as a teaching institution, there is some caution with which vve 
might approach this view, of course. Still, doesn’t he have a point? 



FFom: 

Sent: 

To: 

Subject: 

Jordan III,William S <jordan@uakron.edn> 

Tuesday, April 6, 2010 10:49 AM 

Linda Jell um <j ell um~ @law.mercer.edu> 

s~tudent eva] s 

Linda -We have students answer lots of questions with written responses (quality of teaching, quality of preparation and organization, quality of motivating 

student participation, etc.), then we ask them to rank on a 1-5 scale. Then we ask for best aspects of the class and for suggestions for improvements. 

The numerical results - a bar graph - are available on reserve in the library. The written responses are available for the dean and for the RTP Committee to use. 

Bill Jordan 

Associate Dean and C. Blake McDowell Professor of Law 

University of Akron School of Law 

Akron, Ohio 44325-2901 

phone: 330-972-6751 

fax: 330-258-2343 



From: 

Sent: 

To: 

Subject: 

Gardner, Royal <GARDNER@law.stetson.edu;, 

Sunday, April 4, 2010 7:07 PIVl 

Linda Jellum <jellum l@law.mevcer.edu>; Fitzgerald, Peter <FITZ@law.stetson.edu> 

RE: Student FxaJuaiions 

Hi Linda, 
All comments go to the prof and the administration. Review committees (e.g., tenure committees) have access to the comments as well. Although the main university has 
never asked to see them (in my memory), I expect that our Provost as the Chief Academic Officer would also have access if requested. 
I am aware of several Stetson profs who have expressed concerns about anonymous comments (I am not among them). It would be interesting to hear what other schools are 
doing, but this is not the main focus of our revisions. 
Thanks, Roy 

From: Linda Jellum [jellum_l@law.mercer.edu] 
Sent: Sunday, April 04, 2010 6:55 PM 
To: Fitzgerald, Peter 
Co: Gardner, Royal 
Subject: RE: Student Evaluations 

May I ask, to whorn to do the anonymous comments go? Just the proh-:~ssor, [:he administratkm, main campus, and/or o[:her professors? 

Froro: Fitzgerald, Peter [mailto:FITZ@law.stetson.edu] 
Sent: Sunday, April 04, 2010 6:26 PM 
Te: Linda Jellum 
Co: Gardner, Royal 
Subject: RE: Student Evaluations 
Thanks Linda 
We’re considering revising our form which is (1) too long, (2) poorly designed to provide any meaningful info (and mixing (inconsistent) numerical and comment questions and 
(3) entirely anonymous ..... 
[Roy, anything to add??] 
Thanks 
Pete 

From: Linda Jellum [jellum_l@law.mercer.edu] 
Sent: Sunday, April 04, 2010 10:07 AM 
To: Fitzgerald, Peter 
Co: Gardner, Royal 
Subject: RE: Student Evaluations 

Of course. Would you mind letting me know what your current system is and how you are thinking of changing that system? 

Best, 

Unda 

F~m= F~tzgerald, Peter [mailto:F~Z@law,s~tson,edu] 
Nentl Saturday, April 03, 2010 3:16 PN 
Te~ Linda Jellum 
~¢~ Gardner, Royal 
Subje¢t= ~: Student Evaluations 

Linda 

Would you mind le~ing me, and the Chair of our Academic S~ndards Commi~ee, Professor Roy Gmdnec laaow M~at you lem]~ as a result of your quew? We’re 

going ~hm a similar process ou~elves 

rhaN;s 

Pete 

Peter L. Fitzgerald 

Professor o~ Law 

Stetson Unlvers/ty College of Law 

~4el 61st Street South 
Gulfport, Florida 337~7 

fitz@].aw, stetson.edu 

http://www, law.stetson.edu/fitzi 
+1 727-562-7874 

From: Gardner, Royal 
Sent: Saturday, April 03, 2010 3:01 PM 
To: Fitzgerald, Peter; Piccard, Ann; Bauer, Mark D.; Beane, Dorothea; Trammell, Rebecca S.; Feeley, Kelly; Minneti, Jeffrey; Barnes, Kaleena N.; Kelsey, Nancy J.; Bartles, 
Debbie 
Subject: RE: Student Evaluations 
Thanks. It would be interesting to find out what Linda hears. 

From: Fitzgerald, Peter 
Sent: Saturday, April 03, 2010 1:56 PM 
To: Gardner, Royal; Piccard, Ann; Bauer, Mark D.; Beane, Dorothea; Trammell, Rebecca S.; Feeley, Kelly; Minneti, Jeffrey; Barnes, Kaleena N.; Kelsey, Nancy J.; Battles, 

Debbie 
Subject: FW: Student Evaluations 

FYIfromtheLAWPROFli~llowinguponourdi~us~ons .... 

Pem 

Peter Lo F±tzgera~d 

Professor of Law 
Stetson University Col.l.ege of Law 

1401 61st Street South 



Gulfport~ Florida 33707 

~tz@law.stetson.edu 

~EkLL~_~_~_k~~_~_~_L:£~L 
+~ 727-562-7874 

From: owner-lawprof@chicagokent.kentlaw.edu [mailto:owner-lawprof@chicagokent.kentlaw.edu] On Behalf Of Linda Jellum 
Sent: Thursday, April 01, 2010 :[:18 PM 
To: lawprof@chicagokenL kentlaw.edu 
Cc: David Ritchie; Suzanne Cassidy 
Subject: Student Evaluations 

We are considering whether to, and if so how best to, revise our current student evaluation system. Currently, our students answer 5 or 6 questions using a 

number scale, then have the opportunity to add additional comments anonymously. At this point, all information is forwarded to the professor, dean’s office, and 

main campus. 

We are considering whether we should adopt a system whereby the comments (but not the numbered responses) would remain confidential between the 

student and professor and would not be forwarded either (:1) to main campus, or (2) to main campus and the dean’s office. 

I am aware of other graduate schools who take this approach. We were hoping to get a better sense of what other law schools are currently doing. 

If you could please respond to me off list, that would be terrific. I’m at Jellum I@law.mercer.edu. 

I would love to hear how your school handles anonymous student comments and whether you have experience any issues or problems related to your choice. 

Thank you for your time, 

Professor Linda Jellum 

Mercer University School of Law 

Macon, GA 3:1207 

478-30:1-5689 

jellum_l@law.mercer.edu 



Fi~oill: 

Sent: 

To: 

Cc: 

Subject: 

Fitzgerald, Peter <FITZ@law.stetson.edu> 

Sunday, April 4, 2010 6:26 PIVl 

Linda Jell um <j ell um~ @law.mercer.edu> 

Gardner, Royal <GARDNER@ aw stetson edu> 

RE: Student EvaJualions 

Thanks Linda 
We’re considering revising our form which is (1) too long, (2) poorly designed to provide any meaningful info (and mixing (inconsistent) numerical and comment questions and 
(3) entirely anonymous ..... 
[Roy, anything to add??] 
Thanks 
Pete 

From: Linda Jellum [jellum_l@law.mercer.edu] 
Sent: Sunday, April 04, 2010 10:07 AM 
To: Fitzgerald, Peter 
Co: Gardner, Royal 
Subject: RE: Student Evaluations 

Of course. Would you mind letting me know what your current system is and how you are thinking of changing that system? 

Best, 

Linda 

F~= Fitzgerald, Peter [mailto:F~Z@law.stetson.edu] 
~e~t~ Saturday, April 03, 20~0 3:~6 P~ 
Te~ Linda ~ellum 
Co: Gardner, Rwal 
S~bject= ~: Student Evaluations 

Lin~ 

Would you mind letting me, m~d the Chair of our AcMemic S~dm~s Committee, Prot~ssor Roy Gardnec know what you learn as a result of your queu? We’re 

going thin a similm process om~elves .... 

Thm~ 

Peter L. Fitzgerald 
Professor’ of Law 
Stetson University College of Law 
~@I. 61.st Street South 
Gulfport, Florida BBT@7 
~itz~law. stetson.edu 
http:iiwww.law.stetson.edu/fitz! 
+~ 727-562-7874 

From: Gardner, Royal 
Sent= Saturday, April 03, 2010 3:01 PM 
To: Fitzgerald, Peter; Piccard, Ann; Bauer, Mark D.; Beane, Dorothea; Trammell, Rebecca S.; Feeley, Kelly; Minneti, Jeffrey; Barnes, Kaleena N.; Kelsey, Nancy J.; Bartles, 
Debbie 
Subject= RE: Student Evaluations 
Thanks. It would be interesting to find out what Linda hears. 

From: Fitzgerald, Peter 
Sent: Saturday, April 03, 2010 1:56 PM 
To: Gardner, Royal; Piccard, Ann; Bauer, Mark D.; Brahe, Dorothea; Trammell, Rebecca S.; Feeley, Kelly; Minneti, Jeffrey; Barnes, Kaleena N.; Kelsey, Nancy J.; Battles, 
Debbie 
Subject; FW: Student Evaluations 

FSq from tim I ,AWPROF list follomng t~on otw di~ussions .... 

Pe~ 

peter L. Fitzgerald 

Professor o-F Law 
Stetson University College of Law 

~40~ 6~st Street South 
Gu].fport, Florida 33707 

fitzOlawostetson.edu 

http://www.law.stetson.eduifitzi 
+~ 727--562-7874 

From: owner-lawprof@chicagokent.kentlaw.edu [mailto:owner-lawprof@chicagokent.kentlaw.edu] On Behalf Of Linda Jellum 
Sent: Thursday, April 01, 2010 1:18 PM 
To: lawprof@chicagokent.kentlaw.edu 
Co: David Ritchie; Suzanne Cassidy 
Subject: Student Evaluations 

We are considering whether to, and if so how best to, revise our current student evaluation system. Currently, our students answer 5 or 6 questions using a 

number scale, then have the opportunity to add additional comments anonymously. At this point, all information is forwarded to the professor, dean’s office, and 

main campus. 

We are considering whether we should adopt a system whereby the comments (but not the numbered responses) would remain confidential between the 

student and professor and would not be forwarded either (1) to main campus, or (2) to main campus and the dean’s office. 

I am aware of other graduate schools who take this approach. We were hoping to get a better sense of what other law schools are currently doing. 

If you could please respond to me off list, that would be terrific. I’m at .Jellum I@law.mercer.edu. 



I would love to hear how your school handles anonymous student comments and whether you have experience any issues or problems related to your choice. 
Thank you for your time, 
Professor Linda Jellum 
Mercer University School of Law 
Macon, GA 31207 

478-301-5689 

jellum_l@law.mercer.edu 



From: 

Sent: 

To: 

Subject: 

Richard Pierce <rpierce@law.gwu.edu> 

Friday, April 2, 2010 8:15 AM 

Linda Jellum <jellum l@law.mercer.edu> 

Re: Student Evaluations 

Some members of our t:acul~ made a simila:r proposal a few ~nonths ago. It was defeated after some faculty members disagreed and the students expressed strong 

opposition. I was one of the strong opponents. The dean, the p&t committee, and the full facul~ in the context ofp&t decisions need access to all relevant info re our 

performance. Students were upset that they would lose access to info they consider valnable for course selection. In our system, all s~udent evalnations are pnblicly 

posted. Anyone can access an~thing at any- time. In my view, that tranparency alone is a s~trong spur to good teaching. I do not want to be embarrassed by negative 

student comments reported in public so I do my best to act in ways that do not produce negative reactions from students. 

Richard J. Pierce, Jr. 
Lyle T. Alverson 

Professor of Law 

George Washington Universi~ 

School of Law 

2000 H StreekN.W. 
Washington, D.C. 20052 

202-994-1549 

.... Original message .... 

>Date: Thu, 1 Apr2010 13:18:08-0400 

>From: owner-lawprol@chicagokent.kenflaw.edu (on behalf ofLinda Jellum <jellum l@law.mercer.edtr~) 

>Subject: Student Fxaluations 

>To: "lawpmf@chicagokent.kentlaw.edu" <lawpmt~:chicagokent.kentlaw.edu> 
>Cc: David Ritchie <ritchie d@lawmercer.edu>,Suzanne Cassidy <cassidy sl@lawmercer.edu> 
> 

> We are considering whether to, and if so how best 

> to, revise our current student evaluation system. 
> Currently, our students answer 5 or 6 questions 

> using a number scale, then have the oppormnii3~ to 

> add additional comments anonymously. At this point, 

> all information is forwarded to the professoc 

> dean’s office, mad main cmnpus. 
> 

> 

> 

> We are considering whether we should adopt a system 

> whereby the co~nments (but not the nu~nbered 

> responses) would re~nafin confidential between the 

> student and professor and would not be fo:-vvarded 

> either (1) to main campns, or (2) to main campus and 

> the dean’s office. 
> 

> 

> 

> I am aware of other graduate schools who take this 

> approach. We were hoping to get a better sense of 

> what other law schools are currently doing. 
> 

> 

> 

> If you could please respond to me offlist, that 

> would be terrific. I’m at Jellum l@law.mercer.edu. 
> 

> 

> 

> I would love to hear how your school handles 

> anonymous student comments and whefl~er you have 

> experience any issues or problems related to your 

> choice. 
> 

> 

> 

> Thank you for your time, 
> 

> 



Proi~ssor Linda Jellum 

Mercer Universi~~ School of Law 

Macon, GA 31207 

478-301-5689 

jelluml@law.mercer.edu 

Please note my new email address: @law.me~cer.edu 

’][’his message ~nay contain co~tfiden~ial and/or 
privileged information. If you have received this 

message in error, please no~i~ us immediately by 

responding to this e-mail and then delete it from 

yonr system. Thank yon for your cooperation. 



From: 

Sent: 

To: 

Subject: 

Jim Gaxdner <j gard@ buffalo.edu> 

Thursday, April 1, 2010 5:31 PM 

Linda Jellum <jellum l@law.mercer.edu> 

Re: Student Evaluations 

Linda: 
At Buffalo we have no numerical measures, only qualitative comments. These are distributed to the professor and the dean’s office only. 
dim 

James A. Gardner 

Vice Dean for Academic All’airs and 

Joseph W. Belluck and Laura L. Aswad 

Professor of Civil Justice 

State Universi~ of New York 

University at Buffalo School of Law 

Room 316, O’Brian Hall 

Buffa]o, NY 14260-1100 

voice: 716-645-2052 

t?~x: 716-645-5940 

e-mail: igard¢~butt~lo.edu 

wwwlaw.buffaJo.edu ................................................ 

Papers at _l!t_g?_::(,_/_~m:_c_£~Lr_(__~Lu__t_[E?!:___4:_0_l___2_~} 

--- Original Message .... 

Cc: David IRitchie ; Suzanne Cassid~ 
Sent: Thursday, April 01,2010 1:18 PM 
Subject: Student Evaluations 

We are considering whether to, and if so how best to, revise our current student evaluation system. Currently, our students answer 5 or 6 questions using a 

number scale, then have the opportunity to add additional comments anonymously. At this point, all information is forwarded to the professor, dean’s office, 

and main campus. 

We are considering whether we should adopt a system whereby the comments (but not the numbered responses) would remain confidential between the 

student and professor and would not be forwarded either (I) to main campus, or (2) to main campus and the dean’s office. 

I am aware of other graduate schools who take this approach. We were hoping to get a better sense of what other law schools are currently doing. 

If you could please respond to me off list, that would be terrific, l’m at Jellum .l@law.mercer.edu. 

I would love to hear how your school handles anonymous student comments and whether you have experience any issues or problems related to your choice. 

Thank you for your time, 

Professor Linda Jellum 

Mercer University School of Law 

Macon, GA 31207 

478-301-5689 

jellum_l@law.mercer.edu 



From: 

Sent: 

To: 

Subject: 

Suzmme Cassidy <cassidy sl@law.mercer.edu> 

Thursday, April 1, 2010 3:55 PM 

Linda Jellum <jellum l@law.mercer.edu>; David RitcNe <ritchied@law.mercer.edu-~ 

Policy / Goal 5 Strategy 2 

Another item from our fall meeting that I want to follow up on: 

"explore ways to use the University’s facilities in Atlanta and Savannah and the Regional Academic Centers to support Law School programs" 

I talked to Daisy about putting this on a faculty meeting agenda this spring. She suggested that I speak with Virginia Williams first, because the curriculum 

committee had discussions related to this and there may be some overlap. I spoke with Virginia a couple weeks ago, and yes, the curriculum committee had 

discussions about using the other campuses. For example, they talked about the possibility of expanding externships into the Atlanta area and having the class 

component on the Atlanta campus. She suggested that the Policy Committee and the Curriculum Committee meet to compare ideas. At this point in the semester, 

we agreed that this would best be taken up in the fall. 

Suzanne 

S uzanne L. Cassidy 

Director, Furman Smith Law Library 

Professor, Walter F. George School of Law 

Mercer University, Macon, GA 31207 

(voice) 478-301-2665 (fax) 478-301-2284 



From: 

Sent: 

To: 

Subject: 

John DiPippa <jmdipipp~ualr.edus> 

Thursday, April 1, 2010 3:48 PM 

Linda Jellum <jellum l@law.mercer.edu> 

Re: Student Evaluations 

You’re welco,ne. If you want more info on how this has worked or what the evals do, you can contact either Professor Saxah Hobbs (shienldn ~s~uaJr.edu) or 

Associate Dean Felecia Epps (afepps@ualr.edu). Professor Hobbs spearheaded the e~tb(t to use IDEA and has attended a national conference on its use and Dean 

Epps’ office administers the evaluation process. 

On Thu, Apr 1, 2010 at 2:44 PM, Linda Jellum <iellum l~law.mercer.edu> wrote: 

Wo~derfult ~15is is exactly the type of inik~mmtion l~at I"m looking for. I fhink law ac[~ool:~ are a little behind fhe time:~ with t~ese evals. We letid to put too muc~ 
weigN i~to ;mo~ymous comme~t~. Some schools even post 

I ~ ill tbrward yoar email 1o m3 committee meml~ers. 

Linda 

From: John DiPippa [raailto:jmdipippa@ualr.edu] 
Sent: Thursday, April 01, 2010 3:31 PM 
To: Lmda Jellum 
Subject: Re: Student Evaluations 

Linda, 

We adopted the IDEA evalnation system s~veral years. (http://www.theideacenter.org/node/5) We liked this model because it had over 30 years of use so it was 
valid m~d reliable. "they recommend that 1 ) student evals not count tbr more than 30% of an overall teaching evaluation and 2) that comments not be included in an 

evaluation. Comments tend m either bias the reviewer or be selectively remembered &re m the reviewers’ l}ame. Numbers, on the other hm~d, don’t lie. 

We collect comments and give them to "the ti~culty member. No one in the administration looks at them. The t~ulty member cm~ use them as they see fit including 
disclosing them to the administration. 

I hope this helps. BTW, we me the only law school using the IDEA sTstem. We would love ,note law schools to get in the game because that would give us a 

database for comparison. 

On Tht~ Apr 1, 2010 at 12:18 PM, Linda Jellnm <iellum l~law.mercer.edu> wrote: 

We are considering whether to, and if so how best to, revise our current s~dent evaluation system. Currently, our students answer 5 or 6 questions using a number 

scale, then have the opportunity to add additional comments m~onymously. At this point, all inibrmation is forwarded to the prot}ssor, dean’s office, and main 

campus. 

We are considering whether we should adopt a system whereby the comments (but not the numbered responses) would remain confidential between the s~dent 
professor and would not be fom’arded either (1) to matin campus, or (2) to main campus and the demo’s office. 

I am aware of other graduate schools who take this approach. We were hoping to get a better sense of what other law schools are currently doing. 

If you could please respond to me offlist, that would be terrific. I’m at Jellum l(a)law.mercer.edu. 

I would love to heart how your school hm~dles anonymous student comments aa~d whether you have experience aa~y issues or problems related to your choice. 



Thank you for your time, 

Professor Linda Jellum 

Mercer UniversiU School of Law 

Macon, GA 31207 

478-301-5689 

jellum l@law.mercer.edu 

John M. A. DiPippa 
Dean and Distinguished Prot~ssor of Law and Public Policy 
Universib, of Arkausas at Lit0~e Rock 
William H. Bowen School of Law 

John M. A. DiPippa 
Dean and Distinguished Prothssor of Law and Public Policy 
University of Arkausas at Lit0~e Rock 
William H. Bowen School of Law 



Fl’om: 

Sent: 

To: 

Subject: 

John DiPippa <jmdipipp~ualr.edus> 

Thursday, April 1, 2010 3:31 PM 

Linda Jellum <jellum l@law.mercer.edu> 

Re: Student Evaluations 

Linda, 

We adopted the IDEA evaluation system several years. (http:/iwww.theideacenter.org/node/5) We liked this model becanse it had over 30 years of use so it was valid 

and reliable, they recommend that 1) s~dent evals not connt for more than 30% of an overall teaching evaluation and 2) that comments not be inclnded in an evaluation. 

Comments tend to either bias the reviewer or be selectively remembered due to the reviewers’ frame. Numbers, on the other hand, don’t lie. 

We collect comments mad give them to the facul~ member. No one in the admini~_ration looks at them The facul~ member ca~ use them &s they see tit including 

disclosing them to the admini*ration. 

I hope this helps. BTW, we axe "the only law school using the IDEA system. We would love more law schools to get in the game because that would give us a database 

tbr comparison. 

On Th~ Apr 1, 2010 at 12:18 PM, Linda Jellum <iellum l({blaw.mercer.edu> wrote: 

We are considering whether to, and if so how best to, revise our current s~dent evaluation system. Currently, our students answer 5 or 6 questions using a number 

scale, then have the opportuni~ to add additional comments anowmously. At this point, all information is folwaMed to the p~ofessor, dean’s oitice, and main 

campus. 

We are considering whether we should adopt a system whereby the comments (but not the numbered resvmses) would remain confidential between the student aa~d 
protbs~r and would not be lbrwarded either (1) to main campus, or (2) to main campus and the dean’s office. 

I am aware of other graduate schools who take this approach. We were hoping to get a better sense of what other law- schools are currently doing. 

If you could please respond to me off list, that would be temfic. I’m at Jellum l(&law.mercer.edu. 

I would love to hear how your school handles anonymous student comments and whether you have experience any issues or problems related to your choice. 

Thank you for your time, 

Prot~ssor Linda Jellum 

Mercer Universi~ School of Law 

Macon, GA 31207 

478-301-5689 

iellum l~law.mercer.edu 



John M. A. DiPippa 
Dean and Distinguished Professor of Law and Public Policy 
University of Arkansas at Lit’de Rock 
William H. Bowen School of Law 



FFom: 

Sent: 

To: 

Subject: 

Andrew Jay- McClurg (amcclurg) --qamcclurg@memphis.edu> 

Thursday, April 1, 2010 3:26 PM 

Linda Jell um <j ell um~ @law.mercer.edu> 

RE: Student Evals 

Not as a matter of course. They are maintained in the law school, although they are included in applications for promotion that go to main campus. 

At’KJrew :lay I4cC][Llrg 
Herbert Hepff Chair o~- Excellence in La~ & 

Assoc:[~t:e bean for F~.::ul!:y Develop~ent: 

Cecil C, Humphreys School o-~: La~ 

The University of ~;emphJ.s 

1 Frorr~ Street 

Fax: 901. 678,52:[e 

Erru~2tZ: amcc~ur, g(bmemph2s, edu 

F~m= Unda Jel[um [mail~:jellum_[@law.mercer.edu] 
Sent; Thursday, April 0~, 20~0 2:~4 PM 
Te= Andrew Jay NcClurg (amcdurg) 
Subject: RE: Student Evals 
Thank you for the response, Andrew, Do the student comments at MempMs get forwarded to mah~ campus? 

Yes, I am ~earn~ng that some schools post the student com~e~ts. That is crazy #~ ~}, mired. SLude~l:s can be incredibly cruel 

Unda 

F~m= Andrew Jay NcClurg (amcclurg) [mailto:amcdurg@memphis.edu] 
~entl Thursday, April O1, 2010 3:10 PN 
Te~ Linda Jellum 
Su~je¢t~ Student Evals 

Hi kinda - I’m assuming most schools (including the six where I have taught) forward the written comments to the administration, and I’m glad they do. I find the 

written comments much more helpful than the numerical numbers when assessing teaching performance, including my own. As I’m sure you know, some schools 

make the comments public to all (including students), even posting them online in some cases. That, I think, goes too far. Andrew 

And~e~ ]ay NcClurg 

Herbert HeP~ Cha~ o~ Excellence ~n Law & 

Associate Dean ~op Faculty Development 

Cec~l C. Humphreys School o~ La~ 

The University o~ Nemph£s 

~ F~ont Street 
Nemph~s, TN 38~e3 

Ph: 9e1.678.~624 

Fax: 9e~.678.52~ 

Ema~l: amccluPg~memphis.edu 



From." 

Sent: 

To: 

Subject: 

Russell, Irma <Irma.Russell@mso.umt.edu> 

Thursday, April 1, 2010 3:12 PM 

Linda Jell um <j ell um~ @law.mercer.edu> 

Gagliardi, Ela~,ne M. <Elame.Gaglia~ti@m~.umt.e&~ 

RE: Student Ev~Jualions 

Hi Linda, 

I am forwarding your message to our Associate Dean Elaine Gagliardi to ask her to provide a description of our current policy. It is similar to the policy you 

described. Additionally, the history of student evaluations I have heard from older professors over the years seems to be like the revision you are considering. 

That is, the evaluations provided a communication from students to professors. This have evolved into a conversation with the administration. 

I hope everything is going well for you. I read part of your book for Carolina Academic Press and enjoyed it. 

I hope to see you again at SEALS in the future though I am not able to attend this summer. 

Best, 

irma 

Irrna S. Russell 

Dean and Pro~essor 

The University of Montana School of Law 

Missoula, MT 59812 

irma.russell@umontana.edu 

406.243.4311 I 406.243.2576 fax I www.umt.edu!law 

SSRN: http:iissm~comiauthor=i4559 

Fmm~ owner-lawprof@chicagokent.kentlaw.edu [mail~:owner-lawprof@cNcagokent.kentlaw.edu] On Behalf Of Linda Jellum 

Sent~ Thursday, April 01, 2010 ll:i8 AM 

T~ lawprof~chicagokent.kentlaw.edu 

Ce~ David Ritchie; Suzanne Cassidy 

Subjeet~ Student Evaluations 

We are considering whether to, and if so how best to, revise our current student evaluation system. Currently, our students answer 5 or 6 questions using a 

number scale, then have the opportunity to add additional comments anonymously. At this point, all information is forwarded to the professor, dean’s office, and 

main campus. 

We are considering whether we should adopt a system whereby the comments (but not the numbered responses) would remain confidential between the 

student and professor and would not be forwarded either (1) to main campus, or (2) to main campus and the dean’s office. 

I am aware of other graduate schools who take this approach. We were hoping to get a better sense of what other law schools are currently doing. 

If you could please respond to me off list, that would be terrific. I’m at .Jellum I@law.mercer.edu. 

I would love to hear how your school handles anonymous student comments and whether you have experience any issues or problems related to your choice. 

Thank you for your time, 

Professor Linda Jellum 

Mercer University School of Law 

Macon, GA 31207 

478-~1-5689 

jellum_lOlaw.mercer.edu 



From: 

Sent: 

To: 

Subject: 

Andrew Jay- McClurg (amcclurg) <amcclurg@memphis.edu> 

Thursday, April 1, 2010 3:10 PM 

Linda Jell um <j ell um~ @law.mercer.edu> 

Student Evals 

Hi Linda - I’m assuming most schools (including the six where I have taught) forward the written comments to the administration, and I’m glad they do. I find the 

written comments much more helpful than the numerical numbers when assessing teaching performance, including my own. As l’m sure you know, some schools 

make the comments public to all (including students), even posting them online in some cases. That, I think, goes too far. Andrew 

Andrew Jay McClurg 

Herbert Her~f Cha±r of Excellence ±n Law & 

Assoc±ate Dean for Faculty Development 

Cec±1 C. Humphreys School of Law 

The Univers±ty of Memphis 

I Front Street 
Memphis, TN 38103 

Ph: 901.678.1624 

Fax: 901.678.5210 

Email: amcclurg@!~Rh~=_~_~j 



FFom: 

Sent: 

To: 

Subject: 

Alex Glashausser <alex.glashausser@washburn.edu> 

Thursday, April 1, 2010 3:05 PM 

Linda Jell um <j ell um~ @law.mercer.edu> 

RE: Student F~,~Juafions 

No, they don’t go to the main campus. And yes, I think the idea at some schools is that making the comments available to other students will help better inform other 

students whether they want to take a particular class. I can understand the theory, but I have to think that in practice it would cause a lot of problems. 
Alex 

From: Linda 3ellum [mailto:jellum_l@law.mercer.edu] 
Sent: Thursday, April 01, 2010 2:03 PM 
To: Alex Glashausser 
Subject-" RE: Student Evaluations 

Do the comments go to main campus? 

And to other studer~ta, really? Ugh, That would be awful. 

Frora: Alex Glashausser [mailto:alex.glashausser@washburn.edu] 
Sent: Thursday, April 01, 2010 2:59 PM 
To: Linda Jellum 
Subject: RE: Student Evaluations 

Linda, 
At Washburn, the anonymous comments do go to the Dean’s Office but (unlike at some schools, from what I have heard) do not go to other students. 

Alex 
Alex Glashausser 
Associate Dean for Academic Affairs 
Professor of Law 
Washburn University School of Law 
1700 SW College Ave. 
Topeka, KS 66621 
785-670-1662 

a[ex.q[asha usser(fi’),wash bu rn .edu 

From: ownerdawprof@chicagokent.kentlaw.edu [mailto:ownerqawprof@chicagokent.kentMw.edu] On Behalf Of Linda Jellum 
Sent: Thursday, April 01, 2010 12:18 PM 
To: lawprof@chicagokent.kentlaw.edu 
Co: David Ritchie; Suzanne Cassidy 

Subject: Student Evaluations 

We are considering whether to, and if so how best to, revise our current student evaluation system. Currently, our students answer 5 or 6 questions using a 

number scale, then have the opportunity to add additional comments anonymously. At this point, all information is forwarded to the professor, dean’s office, and 

main campus. 

We are considering whether we should adopt a system whereby the comments (but not the numbered responses) would remain confidential between the 

student and professor and would not be forwarded either (:l) to main campus, or (2) to main campus and the dean’s office. 

I am aware of other graduate schools who take this approach. We were hoping to get a better sense of what other law schools are currently doing. 

If you could please respond to me off list, that would be terrific. Vm at Jellum I@law.mercer.edu. 

I would love to hear how your school handles anonymous student comments and whether you have experience any issues or problems related to your choice. 

Thank you for your time, 

Professor Linda Jellum 

Mercer University School of Law 

Macon, GA 31207 

478-30~1-5689 

jellum_l@law.mercer.edu 



Fi~om: 

Sent: 

To: 

Subject: 

Alex Glashausser <alex.glashausser@washburn.edu> 

Thursday, April 1, 2010 2:59 PM 

Linda Jell um ~j ell um~ @law.mercer.edu> 

RE: Student F~,~Juafions 

Linda, 
At Washburn, the anonymous comments do go to the Dean’s Office but (unlike at some schools, from what I have heard) do not go to other students. 
Alex 
Alex Glashausser 
Associate Dean for Academic Affairs 
Professor of Law 
Washburn University School of Law 
1700 SW College Ave. 
Topeka, KS 66621 
785-670-1662 

From: owner-lawprof@chicagokent.kentlaw.edu [mailb~:owner-lawprof@chicagokent.kentlaw.edu] On Behalf Of Linda Jellum 
Sent; Thursday, April 0:~, 20:t0 :[2::~8 PM 
To; lawprof@chicagokent.kentlaw.edu 
Cc; David Ritchie; Suzanne Cassidy 
Subject: Student Evaluations 

We are considering whether to, and if so how best to, revise our current student evaluation system. Currently, our students answer 5 or 6 questions using a 

number scale, then have the opportunity to add additional comments anonymously. At this point, all information is forwarded to the professor, dean’s office, and 

main campus. 

We are considering whether we should adopt a system whereby the comments (but not the numbered responses) would remain confidential between the 

student and professor and would not be forwarded either (1) to main campus, or (2) to main campus and the dean’s office. 

I am aware of other graduate schools who take this approach. We were hoping to get a better sense of what other law schools are currently doing. 

If you could please respond to me off list, that would be terrific, l’m at Jellt,m l@law.mercer.edu. 

I would love to hear how your school handles anonymous student comments and whether you have experience any issues or problems related to your choice. 

Thank you for your time, 

Professor Linda Jellum 

Mercer University School of Law 

Macon, GA 3:1207 

478-30~L-5689 

jellum_l@law.mercer.edu 



From: 

Sent: 

To: 

Subject: 

Michael E Herz <herz@?a~.edu;, 

Thursday, April 1, 2010 2:43 PM 

Linda Jell um <j ell um~ @law.mercer.edu> 

RE: Student Fx~Jualions 

Hi Linda - 

We do not forward these to the university, but they are available to the dean’s office. 
With regard to complaints on the evaluations, if we saw something profoundly troubling, we would pursue it; and where there is a consistent theme the Vice Dean will speak to 
the professor. I did so at least once that I recall when I was Vice Dean. But that is rare, and there is no regularized process, and for the most part what we "do" is let the 
professor read the comments. 
By the way, this is the sort of inquiry that gets made on the Associate Dean listserv all the time; you might want to speak to your associate dean about reposting there. 
Best, 
Michael 
Michael Herz 
Professor of Law 
Cardozo School of Law 
55 Fifth Avenue 
New York, NY 10003 

(212) 790-0373 
herz@yu.edu 

From: owner-lawprof@chicagokent.kentlaw.edu [mailto:owner-lawprof@chicagokent.kentlaw.edu] On Behalf Of Linda Jellum 
Sent: Thursday, April 03., 203.0 3.:3.8 PM 
To-" lawprof@chicagokent.kentlaw.edu 
C¢: David Ritchie; Suzanne Cassidy 
Subject: Student Evaluations 

We are considering whether to, and if so how best to, revise our current student evaluation system. Currently, our students answer 5 or 6 questions using a 

number scale, then have the opportunity to add additional comments anonymously. At this point, all information is forwarded to the professor, dean’s office, and 

main campus. 

We are considering whether we should adopt a system whereby the comments (but not the numbered responses) would remain confidential between the 

student and professor and would not be forwarded either (1) to main campus, or (2) to main campus and the dean’s office. 

I am aware of other graduate schools who take this approach. We were hoping to get a better sense of what other law schools are currently doing. 

If you could please respond to me off list, that would be terrific. I’m at .Jellum I@law.mercer.edu. 

I would love to hear how your school handles anonymous student comments and whether you have experience any issues or problems related to your choice. 

Thank you for your time, 

Professor Linda Jellum 

Mercer University School of Law 

Macon, GA 31207 

478-301-5689 

jellum_l@law.mercer.edu 



From: 

Sent: 

To: 

Subject: 

aalscontracts <AALSCONTRACTS@LISTS.UMN.EDU> on behalf of 

Marc Roark <mroark@LAVERNE.EDUv 

Friday, September 17, 2010 3:23 PM 

AALSCONTRACTS@LISTS.UMN.EDU 

Re: [AALS-KS] Upper-level Contracts II? 

Hi Lany, 

I surveyed all of the ABA and ABA provisional law schools last year regarding how- contracts is taught Here is the SSRN link to the final report which is broken do~vn by tiers. I hope this 
helps. 

http://papers ssm.colrdsol3/papers.cfm?abstract id 1589124 

Marc 

On Sep 17, 2010, at 12:01 Pi~ La~ Gal~’m wrote: 

Dear Colleagues: We are engaged in the parlor game of revising the 1L 
curriculum At present our contracts course is :five credits spread 
across both semesters @ little oddly, the final exams are not at 
the end of the semester, but (a)just before Thanksgiving and (b) 
just before Spring break.) There has been considerable pressure to 
make it a one-semester course. One of the options is to cut the 1L 
course to four credits but to offer an elective three-credit 
Contracts II course in the upper level. A proposed model for this is 
to give the 1L course the traditional core of a Contracts course -- 
formation, interpretation, remedies -- and to give the balance to a 
more transactionally-inclined upper-level course. 

We have been looking for instances of this divide. Who uses it? How 
~s the course divided’? Does the split work? What are the advantages 
and disadvantages? I’m not certain whether this is of general 
~nterest, so respond to me or to the whole list as you will. Yours, Larry 

Larry T. Garvin 
Lawrence D. Stanley Professor of Law 
?,/hchael E Moritz College of Law 
The Ohio State University 
55 W. 12th Avenue 
Columbus, Oil 43210-1391 
Phone: (614) 292-6073 
Fax: (614) 292-2035 

Public Replies: AALSCON2P, ACTS@LISTS.U~I.EDU 
Private replies: See "Frora" in message header 

To unsubscribe: send %msubscribe aalscontracts" to LISTSERV@LISTS.L2~I.EDU 
Other inquiries about the list: AALSCONTRACTS-Reques@LISTS.UMN.EDU 

Public Replies: AALSCON~FRACTS@LISTS.L~IN.EDU 
Private replies: See "From" in message header 

To ~msubscribe: send "~subscribe aalscontracts" to LISTSERV@LISTS.IfMN.EDU 
Other inquiries about the list: AALSCONTRACTS-Request@LISTS.L2~I.EDU 



From: 

Sent: 

To: 

Subject: 

Broome, Lissa L <lbroome@email.unc.edu> 

Tuesday, Janua~ 15, 2013 9:07 PM 

Frederick Miller (ti~ederick.mille@gpmlaw.com); sham@kentlaw.edu; Steven Schwaxcz (schwarcz@law.duke.edu) 

Rockers, Christopher (Christopher.Rockers@huschblackwell.com) 

American College of CommerciaJ Finance Lawyers -- Grant Gilmore Award Co~nmittee 

Dear Fred, Steve and Steve - 

Chris Rockers, the President of the ACCFL, asked me to chair the Grant Gilmore Awards Committee of the ACCFL this year. I have pasted in the information about 

the award from the ACCFL website in at the bottom of this email. I believe Chris said that Steve and Steve served on the committee last year. Chris also invited 

Fred to join the committee. I hope all three of you will be willing to serve with me this year. 

Chris asked our committee to do two things: 

(1) Develop a process for the award that might consider issues like 

a. Is the award by application or nomination? 

b. Should the award be limited to younger scholars that are not members of the ACCFL? 

c. What publicity should surround the application/nomination process and the making of the award? 

d. How often should the award be given? 

e. How can the ACCFL benefit from giving this award? 

(2) Consider whether we wish to award this honor this year -- either according to or irrespective of any criteria we might develop 

I would like to schedule a call of no more than 30 minutes for a time in the next couple of weeks to begin this discussion. Please let me know by this Thursday at 

noon which of the dates!times (all EST) listed below that you would NOT be available for a call: 

Tuesday, January 22 

i0:00 
ii:00 

Thursday, January 24 

9:30 

i0:30 
2:30 
3:30 

Monday, January 28 

9:30 

I0:30 
1:30 

Tuesday, January 29 

10:30 

11:30 

2:00 

2:30 

Thanks for your help with this committee. I look forward to working with you. 

Lissa 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

http:!iwww.law.unc.edu!centers!banking 

Access my papers on SSRN at: h[tp:iissrn.comiauthor=248720 

i.~.i Description: 
http://www.law.unc.edu/images/news/media/bankingfinance 
web542.jpg 

Grant Gilmore Award 

Grant Gilmore was co-Reporter for original Article 9 of the Uniform Commercial Code. He authored the classic treatise on secured transactions, and taught at Yale 

and Columbia Law Schools, among others. Appropriately named in Professor Gilmore’s honor, this award is given when the College identifies superior writing in 

the field of Commercial Finance, including Uniform Commercial Code, bankruptcy and other related topics. 

Recipients o.f the Grant Gilmore Award 

1992: Kerry Lynn Mclntosh, Professor, Santa Clara University 

1993: R. Wilson Freyermuth, Associate Professor, University of Missouri-Columbia 

2996: Steve Sepinuck, Associate Professor, Gonzaga University School of Law 

1998: Ronald J. Mann, Professor of Law, University of Michigan Law School and Marshall E. Tracht, Associate Professor, Hofstra University School of Law 

2000: Lisa E. Bernstein, Professor, University of Chicago Law School 

2002: Thomas E. Plank, Professor, University of Tennessee College of Law 

2008: Kenneth C. Kettering, Professor, New York Law School 

The other ACCFL awards are described at . _h_ _t_ _t_ p_ _ ~ /_ /_ _ _a_ _ _q _c_ _f__ [ :_ _q _o_ _ _ _m_ _ i_ _a_ _ _ _w_ _ _a_ f_ _d_ _s_ 



From: 

Sent: 

To: 

Subject: 

Hams, Steven <shams@kentlaw.iit.edu> 

Wednesday, January 16, 2013 12:18 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Re: American College of Commercial Finance Lawyers -- Crrant Gilmore Award Commitlee 

Hi, Lissa. 
Thmiks for ta]dng the lead. I am hapw to serve but will not be available for a call on Tuesday, January 29, at 11:30. 

Best wishes, 

- -Steve 

On Tue, Jan 15, 2013 at 8:07 PM, Broome, Lissa L <lbroome@email.unc.edu> wrote: 

Dear Fred, Steve and Steve 

Chris Rockers, the President of the ACCFL, asked me to chair the Grant Gilmore Awards Com~nittee of the ACCFL tiffs yeax. I have pasted in the information 

about the awai~t from the ACCFL website in at the bottom of this email. I believe Chris said that Steve and Steve served on the colnmittee last year. Chris also 

invited Fred to join the committee. I hope aJ~l thiee of you will be willing to sel,~e with me tiffs year. 

Chris asked our committee to do V~vo things: 

(1) Develop a process for the award that might consider issues like 

a. Is the award by application or nomination? 

b. Should the award be limited to younger scholars that axe not members of the ACCFL? 

c. What publicity should surround the application/nomination process and the Inaking of the award? 

d. How often should the award be given? 

e. How can the ACCFL benefit from giving this awm~t? 

(2) Consider whether we wish to award this honor this year -- either according to or irrespective of any criteria we might develop 

I would like to ~hedule a call of no more than 30 minutes lbr a time in the next couple of weeks to begin this discussion. Please let me know by this Thursday at 
no/on which of the date~times (all EST) listed below that you would NOT be available tbr a call: 

Tue~tay, Januaw 22 

10:00 

11:00 

Thursday, Janumy 24 

9:30 

10:30 

2:30 

3:30 

Monday, January 28 

9:30 

10:30 

1:30 

Tue~tay, Janua~ 29 

10:30 

11:30 

2:00 



2:30 

Thanks tbr your help with this committee. I look forward to working with you. 

Lissa 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Vau Hecke-Wettach tta]l 

Chapel Hill, NC 27599-3380 

919.962.7066 

http://~v.law.unc.edu/centersibanking 

Access my papers on SSRN at: http://ssru.conv’author~248720 

i~i Description: 
http://www.law unc.edu/images/news/media/bankingfinance 

web 542 jpg 

Grant Gilmore ~ward 
Grant Gilmore was co-Reporter for original Article 9 of the Uniform Commercial Code. He authored the classic treatise on secured tran~ctions, and taught at Yale 

and Columbia Law Schools, a~nong others. Appropriately named in Professor (~ilmore’s honor, this award is giveu M~en the College identifies superor wrting in the 

field of Commercial Finance, including Unili~nn Commercial Code, bankruptcy m~d other related topics. 

Recipients o~ the Grant Gilmore Award 
1992: Kerry Lynu Ivlclntosh, l?rofessor, Sauta Clara Universi~ 

1993: R. Wilson Freyermuth, Associate l?rofessor, Uuiversity of Missouri-Columbia 

1996: Steve Sepinuck Associate Professor, Gonzaga Universi~ School of Law 

1998: Ronald J. Mann, Professor of Law, University of Michigan Law- School and Marshall E. Tracht, Associate Professor, Hofstra University School of Law 

2000: Lisa E. Bemstein, Professor, Universi~ of Chicago Law School 

2002: Thomas E. Plank, Professor, Universily of Tennessee College of Law 

2008: Kenneth C. Kettering, Professor, New York Law School 

The other ACCFL awards are described at http://accfl.com/awavds 



From: 

Sent: 

To: 

Subject: 

Pro£ Steven L. Schwarcz <schwarcz@law.duke.edu> 

Thursday, JanuaW 17, 2013 11:41 AM 

Broome, Lis~ I <lbroome@email unc edu> 

RE: American College of Commercial Finance Lawyers -- Grant Gilmore Award Committee 

LISSA, PLEASE SEE BELOW: 

From: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent; Tuesday, January :15, 20:13 9:07 PM 
To; Frederick Hiller (frededck.miller@gpmlaw.com); sharris@kentlaw.edu; Prof. Steven L. Schwarcz 
Co: Rockers, Christopher (Christopher.Rockers@huschblackwell.com) 
Subject: American College of Commercial Finance Lawyers -- Grant Gilmore Award Committee 

Dear Fred, Steve and Steve - 

Chris Rockers, the President of the ACCFL, asked me to chair the Grant Gilmore Awards Committee of the ACCFL this year. I have pasted in the information about 

the award from the ACCFL website in at the bottom of this email. I believe Chris said that Steve and Steve served on the committee last year. Chris also invited 

Fred to join the committee. I hope all three of you will be willing to serve with me this year. 

Chris asked our committee to do two things: 

(1) Develop a process for the award that might consider issues like 

a. Is the award by application or nomination? 

b. Should the award be limited to younger scholars that are not members of the ACCFL? 

c. What publicity should surround the application/nomination process and the making of the award? 

d. How often should the award be given? 

e. How can the ACCFL benefit from giving this award? 

(2) Consider whether we wish to award this honor this year -- either according to or irrespective of any criteria we might develop 

I would like to schedule a call of no more than 30 minutes for a time in the next couple of weeks to begin this discussion. Please let me know by this Thursday at 

noon which of the dates/times (all EST) listed below that you would NOT be available for a call: 

Tuesday, January 22 

10:00 NOT 

11:00 NOT 

Thursday, January 24 

9:30 NOT 

10:30 NOT 

2:30 NOT 

3:30 NOi" 

Monday, January 28 

9:30 NOT 

10:30 NOT 

1:30 

Tuesday, January 29 

10:30 NOi" 
11:30 NOT 

2:00 

2:30 

Thanks for your help with this committee. I look forward to working with you. 

Lissa 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

.h...t.t..P..~.w-w....w..~a...w...~y~p.~c..~e...d...u..~.c.~e..~n...t.~k~1~g 
Access my papers on SSRN at: http.jJssrn.comjaqthor=248720 

Description: 
http:/Iwww law.unc.edu/images/news/media/bankingfinance 
web 542.jpg 

Grant Gilmore Award 

Grant Gilmore was co-Reporter for original Article 9 of the Uniform Commercial Code. He authored the classic treatise on secured transactions, and taught at Yale 

and Columbia Law Schools, among others. Appropriately named in Professor Gilmore’s honor, this award is given when the College identifies superior writing in 

the field of Commercial Finance, including Uniform Commercial Code, bankruptcy and other related topics. 

Recipients o[ the Grant Gilmore Award 

1992: Kerry Lynn Mclntosh, Professor, Santa Clara University 

1993: R. Wilson Freyermuth, Associate Professor, University of Missouri-Columbia 

1996: Steve Sepinuck, Associate Professor, Gonzaga University School of Law 

1998: Ronald J. Mann, Professor of Law, University of Michigan Law School and Marshall E. Tracht, Associate Professor, Hofstra University School of Law 

2000: Lisa E. Bernstein, Professor, University of Chicago Law School 

2002: Thomas E. Plank, Professor, University of Tennessee College of Law 

2008: Kenneth C. Kettering, Professor, New York Law School 

The other ACCFL awards are described at http:i!accfl.com!awards 



Sent: 

To: 

Subject: 

Broome, Lissa L <lbroome@email.unc.edu~; 

Monday, Januao, 28, 2013 2:22 PM 

"    " " r(t~, mlaw com Steven Schwaxcz (schwarcz@law.duke.edu); Frederick MilDer ([redenck.mllle ,~=p " ." ): sharri@kenlJ~aw.edu 

Rockers, Christopher (Christopher.Rockers@huschblackwell.com) 

ACCFL -- Grant Gilmore Awa~rds Committee 

Dear Steve, Fred, and Steve -Thanks to Steve S. and Fred for being on the call today and to Chris for joining at the beginning. We understand that Steve H. had a 

conflict. 

I have listed below our tentative award criteria (which we can gussy up later): 

¯ Someone who is not already a member of the ACCFL 

¯ Preference for a "younger" scholar 

¯ Selection process 

c~. Committee chair creates a list of all articles published during the 2012 calendar year from the ILP headings for Banking and Finance, Bankruptcy 

(excluding articles not also related to the UCC or other commercial finance issues), and Commercial Law 

o The list is then indexed to show those who are ACCFL members (and not eligible for the award) and to highlight those who might be considered 

"younger" scholars 

We will run a beta test of these criteria this spring. Lissa will circulate the list once compiled and if we have a few articles, we will each review them and score 

them on a scale of 1-10. If there are too many articles for individual review, we will discuss how to get the list down to a manageable number. 

If anyone on the committee is aware of any books published in 2012 by authors who meet the criteria, they should forward the names of those books to the 

committee. 

We will work toward a more formal looking list of award criteria to be prepared and presented to the Regents for consideration at their April meeting. 

If any of you wish to add anything to this mix, please hit reply all. 

Thanks again. 

Lissa 

Lissa L. Broome 

We~ls Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

http~//www:law.unc:edu/centers/banking 

Access my papers on SSRN at: ~h~t~t~p~.~s~s~r~n~c~m~a~u~t~h~r~2~4~8~7~2~ 

Description: 

http://w~q law.unc.edu/imageslnews/medialbankingfinance 

web 542.jpg 



From: 

Sent: 

To: 

Subject: 

Miller, Frederick H. <Frederick.Miller@gpmlaw.com> 

Thursday, January. 31, 2013 11:24 AM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

RE: ACCFL -- Grant Gilmore Awards Committee 

P.S. The more I think about it we might include Consumer Protection for the same reason I suggested the other headings be considered for inclusion. 

From: Broome, Lissa L [Ibroome@email.unc.edu] 
Sent: Monday, 3anuary 28, 20:~3 8:26 PM 
To-" Prof. Steven L. Schwarcz; Miller, Frederick H.; sharris@kentlaw.edu 
Subject-" RE: ACCFL -- Grant Gilmore Awards Committee 

Will do. When I looked quickly while we were on the phone I didn’t see a Secured Transactions heading. If there is one, we will include it. 

From." Prof. Steven L. Schwarcz [mailto:schwarcz@law.duke.edu] 
Sent-" Monday, ,lanuary 28, 2013 2:43 PM 
To; Broome, Lissa L; Frederick Miller (frederick.miller@gpmlaw.com); sharris@kentlaw.edu 
C¢-" Rockers, Christopher (Christopher.Rockers@huschblackwell.com) 
S..bject: RE: ACCFL -- Grant Gilmore Awards Committee 

I think we should add the ILP heading of "Secured TransacLions." 

Steven L, Schwartz 
Stanley A. Star Professor of Law S gush~ess 
Duke University Schoo~ of Law 

Phone: + 
Na~]inc~ Address: 
Duke Law School 
Box 90360 
Corner Sdence & Towerv~ew Dr~ves 
DurhanL NC 27708~0360, USA 

F~m= Broome, Lissa L [mailto:lbroome@ema~Lunc.edu] 
Sent= Monday, Janua~ 28, 2013 2:22 PN 
T~= Prof. Steven L. Schwarcz; Frederick Miller ([E~_~£Jg_~=g?JJJ_~[~g~_~J_~=g~); ~[t~£fl~kentlaw.edu 

Cc= Rockers, Christopher (Christopher.Rockers@huschblac~ell.com) 
Subject= ACCFL -- Grant Gilmore Awards Commi~ee 

Dear Steve, Fred, and Steve -Thanks to Steve S. and Fred for being on the call today and to Chris for joining at the beginning. We understand that Steve H. had a 

conflict. 

I have listed below our tentative award criteria (which we can gussy up later): 

* Someone who is not already a member of the ACCFL 

* Preference for a "younger" scholar 

* Selection process 

o Committee chair creates a list of all articles published during the 2012 calendar year from the ILP headings for Banking and Finance, Bankruptcy 

(excluding articles not also related to the UCC or other commercial finance issues), and Commercial Law 

o The list is then indexed to show those who are ACCFL members (and not eligible for the award) and to highlight those who might be considered 

"younger" scholars 

We will run a beta test of these criteria this spring. Lissa will circulate the list once compiled and if we have a few articles, we will each review them and score 

them on a scale of ~-10. If there are too many articles for individual review, we will discuss how to get the list down to a manageable number. 

If anyone on the committee is aware of any books published in 20~2 by authors who meet the criteria, they should forward the names of those books to the 

committee. 

We will work toward a more formal looking list of award criteria to be prepared and presented to the Regents for consideration at their April meeting. 

If any of you wish to add anything to this mix, please hit reply all. 

Thanks again. 

Lissa 

Lissa L Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

http:!!www.law.unc.edu!centers!banking 

Access my papers on SSRN at: http://ssrn.com/author=248720 

Description: 
http://www.law.unc.edu/images/news/media/bankingfinance 
web542 jpg 

NOTICES: Pursuant to the rules of protbssional conduct set lbrth in CirculaJc 230, as promulgated by "the United States Department of the Treasury, uNess we 

expressly slate othen~,ise in fl~is communication, nothing contained in this communication was intended or written to be used by any taxpayer for the purpose of 

avoiding penalties that may be imposed on lhe taxpayer by the haternal Revenue Code of 1986, mid it cannot be used by may taxpayer tbr such purpose. No one, 

without our express prior written pennission, may use or refer to any tax advice in this communication in promoting, marketing or recommending a partnership or other 

entiF, investment plan or axrmagement relaling to any one or more t~xpayers. 



This message is from a law firm, and thus may contaJm or attach confidential information or an attorney-client communication that is confidential and privileged by law. It 

is not intended for transmission to, or receipt by, any unauthorized person. If you believe that you have received this mes~ge or any attachment in error, simply delete 
both t?om your system without reading or copying, and notify the ~nder by e-maid or by calling 612-632-3000. Thank you. 



From" 

Sent: 

To: 

Subject: 

ACCFL College Secretary - Peter Carson <info@accfl.com> 

Wednesday, Februa~ 13, 2013 10:16 AM 

Broome, I,issa L <lbroome@emaJl.unc.edn> 

Notice of2013 Annnal Meeting a~d Dinner Reservation (Respond by March 27, 2013) 

] ~i Hr                                                                                 ] 

AMERICAN COLLEGE OF COMMERCIAL FINANCE LA\V~’ERS NOTICE OF 
2013 ANNUAL MEETING AND DINNER RESERVATIONS 

Dear Fellow!;: 

The 2013 smmat meeting of the Fdloe,,s of the American Col]ege of Comm~-d~J Fin~]ce La~Te]s ~,,~lt be held 

coNmtction w{th the Spring Meeting of the Busmes:, La~ Section of the ABA TNs yeaL the Section Spring Meehng 

(snd our s:tnuat meeting) will be held in W~:,hmgton, DC 

We h~,e a ~onder~JJ dinaer p]smted at The WNttemore Hnuse~ 152d Ne~ HampsNre Avenue NW, on 

April 6, 2013. ~he WNttemore Hnuse is a shot~ wNk (about 5 blochs) fJom the WasNngton Hilton (the 

hotelJ and is o~Jy o~e block £1-o:11 the Dttpoflr Cirri e Merrn :,top (Q Street entrance) Fnr those ch-Jving, ~here i s 

public pa~king garage ~cross ~he street fl:at iF, npen on Satmdays. 

Cock~aii reception ,~ii begin at 7:00 pm and dim:er N~d the azmu?~ l’[[eei’lt[~ l&’!l[ begin at 8:00 pro. 

Rese~a~ations, cnltl6e ~nd dessc’tt seled~nn mid payment ibr ~rmz~ Cml be made oNine 

Please m~:e youl ~hnner resgrvat’~ons by Mmch 27, 2013. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Miller. Frederick H. <fmille@ou.edu~ 

Monday, Februao~ 25, 2013 11: 55 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Hams, Steve <sham@kentlaw.edu-~; schwarcz@law.duke.edu; Miller, Frederick H. <tiniller@ou.edu-~; fred.miller@gpmlaw.com 

Proposed Selection Criteria 

ProposedSelectionCriteria.pdf 

Please see attached. 
Ered 



Proposed SeLection Criteria 
FebruarT 25, 2013 

American College of Commercial Finance Lawyers 
Grant Gilmore Award 

Grant Gilmore Award 
Grant Gilmore was the co-Reporter for the original .Article 9 of the Uniform Commercial Code. 
He authored the classic treatise on secured transactions, and taught at Yale and Columbia Law 
Schools, among others. This award, named in. Prot~ssor Gilmore’s honor, is given when the 
College identifies superior writing in the field of Commercial Finance, including the Uniform 
Commercial Code, ban.kruptcy, and other related topics. 

Recipients of the Grant Gilmore A ward 
1992: 
1993: 
I996: 
1998: 

2000: 
2002: 

2008: 

Ken’y Lynn Mclntosh, Professor, Santa Clara University 
R. Wilson Freyermuth, Associate Professor, University of Missouri-Columbia 
Steve Sepinuck, Associate Professor, Gonzaga University School of Law 
Ronald J. Manta ProPessor of Law, University of Michigan Law School and 
Marshall E. Tracht, Associate Professor, Hofstra University School of Law 
Lisa E. Bernstein, Professor, University of Chicago Law School 
Tlmmas E. Plank, Professor, University of Temaessee College of Law 
Kenneth C. Kettering, Professor, New York Law School 

Assignment 
Chris Rockers, President of the College, appointed to the Grant Gilmore Award Committee Lissa 
Broome (chair), Steve Harris, Fred Miller, and Steve Schwarcz and asked the Committee to (1) 
propose a process for making the award to be approved by the College’s Board of Regents, and 
(2) consider whether the Committee wished to give the award this year either according to or 
irrespective of may criteria for the award that might be developed. The Committee met by 
conference call and heard from President Rockers and developed a process in that call and 
through subsequent ernail exchanges. 

Proposed Selection Criteria and Process for tile Grant Gilmore Award Committee.        l’.:~’ 

1. Each yearg~ Committee will review the Current Index of Legal Periodicals issues 
published during the prior calendar year for all articles under the headings that might 
relate to commercaal .... tmance, such as Banking and F~nance, Bankruptcy,. Commercial 
Law, Consumer Protection, Contracts, and Secured Transactions for articleskelated to 
commercial finance topics. In addition, committee members may nominate books on 

commercial finance topics to be considered for the award it" published during the prior 
calendar year, ~~:~ .......... 

2. The Committee determined that the award should encourage and celebrate scholm’ship by 
those not already College members and in that way be used to promote College 
membership among those writing in commercial finma.ce areas. Because of this purpose 
the Committee has a preference for articles by authors who (a) are not already n~embers 



of the College, and (b) have been engaged in teaching or in the legal profession for 
fifteen years or less.,a .... ~ !5 
The Committee:~;~14~ process each. year to review articles that meet the 
designated criteria? I~s-~~~.v~’~.W~.~as,:~at each commattee member 

~2resented~ hst of amcles so~ed by the selection criteria 
her top 3 art~cles~~t~--ang~~..e~a. From th~s hst, ~~s on 
the hst of more thm~ one committee member ~~]ewed by the c.omm~ttee members, 

" 
who tket~s~ibmltN his or her ton two choices m ra~ order to the chmr. ]he first place 

aR]cle s~bmltted by each committee membel~.receivel two points, and tile second place 

amcle submitted by each committee NeNge~ recelvel one point. Ihe amcle with the 

........... ~;T{po{~ia~ be rec~]nmended to ~eceive il~e Grant ,~,ilmore awm,d.     ~ ~ If tbr some reason the Committee does not make an a~ard in a particular year, th~n fT<,~ :~’...~, 
article;~for that prior calendar year ~~’~S-~side-’-"-~~WN~"N~Tiig 
calendar year for award selection. The presumption is that the award will be made evev 

year unless in the judgment of the committee there is no article thatl~~~d 
o6~ is deserving of the award,                       k~ "5~j (;:~}>;~ 

Proposed Grant Gilmore Award Recipient 



American College of Commercial Finance Lawyers 
Grant Gilmore Award 

Proposed Selection Criteria 
February 25, 2013 

Grant Gilmore Award 
Grant Gihnore was the co-Reporter for the original Article 9 of the Uniform Comme~mal Code. 

He authored "the classic treatise on secured transactions, a~d taught at Yale and Columbia Law 
Schools, among others. This award, named in Professor Gihnore’s honor, is given when the 

College identifies superior writing in the field of Commercial Finance, including the Uniform 
Conmaercial Code, bankruptcy, a~d other related topics. 

Recipient~ of the Grant Gilmore Award 
1992: Kerry Lyim Mclntosh, Professor, Santa Clara University 
1993: R. Wilson Freyermuth, Associate Professor, Universi~, of Missouri-Columbia 
1996: Steve Sepinuck, Associate Professor, Gonzaga University School of L aw 
1998: Ronald J. Ma~n, Professor of L aw, University of Michigan Law School aJad 

Marshall E. Tracht, Associate Professor, Hofstra University School of Law 
2000: Lisa E. Bernstein, Professor, University of Chicago Law School 
2002: Thomas E. Plank, Professor, University of Tennessee College of Law 
2008: Kenneth C. Kettering, Professor, New York Law School 

Assignment 
Ctnis Rockers, President of the College, appointed to the Grant Gilmore Award Co~rm~ittee Lissa 

Broome (chair), Steve Hams, Fred Miller, and Steve Schwarcz and asked the Committee to (l) 
propose a process for making the award to be approved by the College’s Board of Regents, and 
(2) consider whether the Committee wished to give the award "this year either according to or 

i~respective of any criteria for the award that might be developed. The Cormnittee met by 
conference call and heard from President Rockers and developed a process in that call axed 

tbaough subsequent email exchanges. 

Proposed SelecKon Criteria and Process for the Grant Gilmore Award Committee. 

1. Ead~ year the Committee will review the Culrent Index of Legal Periodicals issues 

published &rang the prior calendar year for all articles under the headings that might 

relate to commercial finance, such as Banking and Finance, Bankruptcy, Commercial 

Law, Consumer Protection, Contracts, and Secured Transactions for articles related to 
commercial finm~ce topics. In addition, committee members may nominate books on 
conm~ercial finaz~ce topics to be considered for the award if published during the prior 

calendar year.:--b-m--~-l-~o~,--:. 

2. The Cormnittee determined thaL m addi~ior~ ~o ~:~:o~,,~,~,l?erior ~:itm&~ the award 
should cncourage m~d celebrate scholarship by those not alrca@ College members and in 

that way be used to protnote College membership among those writing in commercial 

finance areas. Because of this purpose the Committee has a preference :for 

’[ PAGE \* MERGEFORMAT } 



by authors who (a) are not already members of’the College, a~d (b) have been engaged in 
teaching or in the legal profession for fifteen years or less. 

i~i ~ mmff i~ ~ w !!! d ~v ~! ~ P ~ ~ ~ ~ ~ ~ ~ ~1-~ orev~ ~ ~j ~ ! ~1~ ~ ~ln ~ etth ~ 
d~gi Ngteg c~e~ g ~gig)~ ~Committ ~ ro~ggw ~gat~ch~o~nig~ em~ 

4. If ~<~---s<~-~-~.:~--~-.:~-~s~:~-~--the Cmmmttee does not make an au md m a pamcular yem then 
~k,~--worgs for that pnor calendar year shOUtg)e considered w~th ~%g~--work:~ in the 
following calendar year for award selection. The ~xe~inp~ff is that the award will be "’, 
made eveQ’ year unless ,n the jud~ent o~ the co~,ttee there ,s no ~-,~--wot ~ that ’,, ,,, 
meets the award criteria and is deselzdng of the award. 
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From." 

Sent: 

To: 

Subject: 

Hams, Steven <shams@kentlaw.iit.edu> 

Tuesday, FebruaD’ 26, 2013 2:28 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

shams@kentlaw.edu; Frederick Miller (frederick.miller@gpmlaw.com); Steven Schwarcz (schwarcz@law.duke.edu) 

Re: ACCFL Grant Gilmore Criteria and Spreadsheet -- ’Fake 2 

I wonder whether we shouldn’t mention that, consistent with past practice, an mvard need not be given eve~ year. 

--SLH 

On Tue, Feb 26, 2013 at 1:07 PM, Broome, Lissa L <lbroome~emaAl.unc.edu> wrote: 

Friends I have revised the selection criteria lm-gely along the lines suggested by Steve Hams. I think removing some of the detail al~ deals with some of Fred’s 

concerns. Unless I hear otherwise ti-om you by 6:00 p.m. today, I will submit this document to Chris Rockers for consideration by the Boaxd of Regents. 

I have a~so attached a revised worksheet of the articles found by my IL~. Look at the 2nd Tab (resortedlissa2.26.13). I have created a column D and indicated 8 

articles that I think warrant review for this prize. You could each create your own column and add any additional a~ticles that you see fit. I don’t think we can have a 

prize recipient decided upon by tomorrow, but perhaps I can tell Chris that we will have a recolnmendation by early next week. To that end, I would propose that 

yon each add your name to a column and click on the articles that you think we should consider for the prize this year. If we have the list compiled by Thursday 

evening, then we could review the articles over the weekend and vote our top two choices on Monday. 

Thanks to each of you for your thoughtful comments on this process. 

Lis~ 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center tbr Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

http://www.law.unc.eda/centers/b~mking 

Access my papers on SSRN at: http:,/ssm.con¥’author 248720 

::N:: Description: 

http://~ffw.law unc.edu/images/news/media/bankingfinance 

web 542.jpg 



From: 

Sent: 

To: 

Subject: 

Pro£ Steven L. Schwarcz <schwarcz@law.duke.edu> 

Tuesday, February 26, 2013 2:33 PM 

Broome, I ~issa L <lbroome@email.unc.edu>; sharris~kentlaw edu; Frederick Miller (ti-ederick.miller@gpmlaw.com) 

RE: ACCFL Grant Gilmore Criteria and Spreadsheet -- Take 2 

I’m not going to have time to read any articles within that period, but 1 know that Heather Hughes a~d Chris Peterson are good young scholars who generally do 

fine work. 

Steven L, Sc~warcz 
Sta~ley A. Star Professor of t.a~, N gush~ess 

Duke Un~versi~ Schoo{ of Law 
E~nl~ik sc}~warcz@law.duke,edu 
Phone: + 
Ma~inq Address: 
Duke Law School 
Box 90360 
Cor~er Sde~ce & Towerv~ew Drives 
Durham, NC 27708.-03~0, USA 

~m: Broome, Ussa L [mailto:lbroome@ema&unc.edu] 
Se~t: Tuesday, Februaw 26, 2013 2:08 PH 
T~: sharr~s@kentlaw.edu; Frederick Miller (ffederick.miller@gpmlaw.com); Prof. Steven L. Schwarcz 
Subject: ACCFL ~rant ~lmore Criteria and Spreadsheet -- Take 2 

Friends - I have revised the selection criteria largely along the lines suggested by Steve Harris. I think removing some of the detail also deals with some of Fred’s 

concerns. Unless I hear otherwise from you by 6:00 p.m. today, I will submit this document to Chris Rockers for consideration by the Board of Regents. 

I have also attached a revised worksheet of the articles found by my RA. Look at the 2nd Tab (resortedlissa2.26.13). I have created a column D and indicated 8 

articles that I think warrant review for this prize. You could each create your own column and add any additional articles that you see fit. I don’t think we can have a 

prize recipient decided upon by tomorrow, but perhaps I can tell Chris that we will have a recommendation by early next week. To that end, I would propose that 

you each add your name to a column and click on the articles that you think we should consider for the prize this year. If we have the list compiled by Thursday 

evening, then we could review the articles over the weekend and vote our top two choices on Monday. 

Thanks to each of you for your thoughtful comments on this process. 

Lissa 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

http:!!www.law.unc.edu!centers!banking 

Access my papers on SSRN at: http://ssrn.com/author=248720 

Description: 
http://www.law.unc.edu/images/news/media/bankingfinance 
web 542 jpg 



From: 

Sent: 

To: 

Subject: 

Miller, Frederick H. <~Frederick.Miller@gpmlaw.com~ 

Tuesday, February 26, 2013 3:01 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

sharri@kentlaw.edu; schwarcz@law3.duke.edu 

RE: ACCFL Grant Gilmore Criteria and Spreadsheet -- Take 2 

I can support the proposed selection criteria memo. However, I do not have time to even skim all the articles even if I delete those in publications that I do not think are vetted. 
Thus picking some based on title I do not think is sound, even if I take into account knowing the author and using my experience which is stronger in some areas of law than in 
others. I thus continue to think we need to refine and narrow our categories to reduce what surfaces to a manageable read. If not, we may give the award to an article 
significantly less meritorious than one not selected which could reflect adversely on the Collegs and demean the prestige of the award. Maybe since judgment is involved that is 
unlikely but it still is unfair.to the other authors. I do think we ought to give the award if feasible, and we should have at least several weeks more to make a careful decision 
and ought to take 

From: Broome, Lissa L [Ibroome@email.unc.edu] 
Sent-" Tuesday, February 26, 2013 :t:07 PM 
To: sharris@kentlaw.edu; Miller, Frederick H.; Steven Schwarcz (schwarcz@law.duke.edu) 
Subject; ACCFL Grant Gilmore Criteria and Spreadsheet -- Take 2 

Friends - I have revised the selection criteria largely along the lines suggested by Steve Harris. I think removing some of the detail also deals with some of Fred’s 

concerns. Unless I hear otherwise from you by 6:00 p.m. today, I will submit this document to Chris Rockers for consideration by the Board of Regents. 

I have also attached a revised worksheet of the articles found by my RA. Look at the 2nd Tab (resortedlissa2.26.13). I have created a column D and indicated 8 

articles that I think warrant review for this prize. You could each create your own column and add any additional articles that you see fit. I don’t think we can have a 

prize recipient decided upon by tomorrow, but perhaps I can tell Chris that we will have a recommendation by early next week. To that end, I would propose that 

you each add your name to a column and click on the articles that you think we should consider for the prize this year. If we have the list compiled by Thursday 

evening, then we could review the articles over the weekend and vote our top two choices on Monday. 

Thanks to each of you for your thoughtful comments on this process. 

Lissa 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

.h_t_t__P__~LZ_w_w_w___:!_&w_:_y_n___£:_e_d___Y/_£e___&t_~r_~/_~_~_~LO_~ 
Access my papers on SSRN at: http://ssrn.com/author=248720 

Description: 
htt p://vw~q law. u nc.ed u/ima ges/n ews/media/ba n king fin a nce 
web 542.jpg 

NOTICES: l~harsuant to the idles of professional conduct set forth in Circular 230, as promulgated by the United States Depadment of the Treasury, unless we 

expressly s~te otherwise in this communication, nothing contained in this com~nunication was intended or written to be used by ~:ay taxpayer for tile purpose of 

avoiding penalties that may be imposed on tile taxpayer by the Internal Revenue Code of 1986, and it cannot be used by any taxpayer for such purpose. No one, 

wifl~out our express prior written permissiolL may use or refer to any tax advice in this commnnication in promoting, marketing or recommending a parmership or other 

enti~, investment plan or arrangement relating to any one or more taxpayers. 

This message is from a law firm, and thus may contain or attach confidential ilfformation or an attorney-client communication that is confidential and privileged by law. It 

is not intended tbr transmission to, or receipt by, any unauthorized permn. If you believe that you have received this message or ~my attachment in error, simply delete 

both from your system without reading or copying, and notify the ~nder by e-mail or by calling 612-632-3000. Thank you. 



From: 

Sent: 

To: 

Subject: 

Miller, Frederick H. <Frederick.Miller@gpmlaw.com> 

Tuesday, February 26, 2013 5:27 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

RE: ACCFL Grant Gilmore Criteria and Spreadsheet -- Take 2 

Sounds good. 

From: Broome, Lissa L [Ibroome@email.unc.edu] 
Sent: Tuesday, February 26, 2013 3:48 PM 
To: Harris, Steven 
Co: sharris@kentlaw.edu; Miller, Frederick H.; Steven Schwarcz (schwarcz@law.duke.edu) 
Subject: RE: ACCFL Grant Gilmore Criteria and Spreadsheet -- Take 2 

Friends - 

I propose to add to the criteria I circulated earlier today, the following two paragraphs: 

3. The Committee will develop a process each year to review articles that meet the designated criteria. 

4. The Committee will review articles each year, but if there is no article or book that meets the criteria an award winner will not be designated. 

will ask Chris if we can have more time to review articles for designating an award winner for the April College dinner. 

will wait until tomorrow morning before sending this on to Chris in case there are any other comments that I need to incorporate. 

If Chris gives us more time, I propose that for the next go round that I limit the list to those articles under the headings of 

Secured Transactions 

Bankruptcy 

And that I will add to the list from the Commercial, Consumer Protection, Contracts, Other, any other articles that seem worthy of inclusion. We could then divide 

the list up among the four of us and each of us could nominate one or two articles from our batch for a group of 4 to 8 articles for all of us to review to find a 

winner. The presumption is that each of us would review the articles we are assigned and that each of us would review the nominated articles. 

How does that sound? 

Thanks, 

Lissa 

From: Harris, Steven [mailto:sharris@kentlaw.iit.edu] 
Sent: Tuesday, February 26, 2013 2:28 PM 

To: Broome, Lissa L 
Co: sharris@kentlaw.edu; Frederick Miller (frederick.miller@gpmlaw.com); Steven Schwarcz (schwarcz@law.duke.edu) 
Subject: Re: ACCFL Grant Gilmore Criteria and Spreadsheet -- Take 2 

I wonder whether we shouldn’t mention that, consistent with p&st practice, an awmd need not be given every year~ 

--SLH 

On Tue, Feb 26, 2013 at 1:07 PM, Broome, Lissa L <lbroome(/~email.unc.ed~> wrote: 
Friends I have revised the selection criteria largely along the lines suggeffted by Steve Hams. I think removing some of the detail also deaJs with some of Fred’s 

concerns. Unless I hear otherwise from you by 6:00 p.In. today, I will submit this document to Chris Rockers for consideration by the Boaxd of Regents. 

I have a~so attached a revised worksheet of the articles found by my [L~k. Look atthe 2nd Tab (resortedlissa2.26.13). I have created a column D and indicated 8 

articles that I think warrmit review ibr this prize. You could each create your own column and add any additional articles that you see fit. I don’t think we cmi have a 

prize recipient decided upon by tomorrow, but perhaps I can tell Chris that we will have a recommendation by early next week. To that end, I would propose that you 

each add your name to a column and click on the articles that you think we should consider for the prize this year. If we have the list compiled by Thin, day evening, 

then we could review the articles over the weekend and vote our top two choices on Monday. 

Thanks to each of you for your thoughtful comments on this process. 

Lis~ 

Lism L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center tbr Banldng and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wetmch Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

http://w~vw.law~unc.edu/centet~’bankdng 

Access my papers on S SRN at: http.//ssrn.com, authoi 248:20 

i.~.i Description: 
http:,/www.law, u nc.ed u, ima ges/n ews, media/ba n kingfin a rice 

web 542.jpg 

NOTICES: Pursuant to the rules of professional conduct set tbrth in Circular 230, as promulgated by the United States Department of the Treasuw, unless we 
expressly s~te otherwise in this communication, nothing contained in this communication was intended or written to be used by a~y taxpayer tbr the purpose of 



avoiding penalties that may be imposed on the taxpayer by the Internal Revenue Code of 1986, m~d it cannot be used by may taxpayer tbr such purpose. No one, 

without our express prior written pennission, may use or refer to any tax advice in this communication in promoting, marketing or recommending a partnership or other 

en~6ty, investment plan or a~ra~gement relating to any one or more taxpayers. 

’][’his message is from a law firm, and fires ~nay contain or attach confidentM information or an attorney-client communication that is co~Ndenti~] m~d privileged by law. It 

is not intended tbr trans~nission to, or ~eceipt by, any unauthorized person. If you believe that you have received this message or any attachment in error, si~nply delete 
both fiom your s?’stem mthout reading or cowing, and noti~ the sender by e-mafil or by calling 612-632-3000. Thank you. 



From: 

Sent: 

To: 

Subject: 

Miller, Frederick H. <Fmderick.Miller@gpmlaw.com> 

Thursday, March 14, 2013 4:28 PM 

Broome, t,i ssa L <lbroome@email.unc.edu> 

shams@kentlaw.edu; ~hwarcz@law.duke.edu; Christopher.Rocker@huschblackwell.com 

RE: Revised Award Criteria for Your Comment and Review -- (hant Gilmore Award 

This looks good but I would rewrite the beginning part of the Proposed Selection Criteria:Threshold as follows: The committee will review books that come to its attention and 
that are published in the immediately prior year, and articles (except those published in a bar journal or continuing legal education materials or the like) that are publishedin 
the immediately prior year, in each case by November i of that year. The articles to be reviewed will have been published either in the Current index to Legal Periodicals under 
the headings Bankruptcy, Banking and Finance, Commercial Law, Secured Transactions, and Consumer Law and must relate to commercial or consumer finance, or in The 
Conference on Consumer Finance Law Quarterly Report. Only books or articles meeting these criteria and nominated by a member of the committee or pursuant to the process 

described in the -rimeline below will be further considered.    Note: perhaps including consumer finance may be outside the purview of the College but the reasons are (I) 
the line often is blurred (2) it adds impartiality (3) there is likely to be less choice if we do not as UCC is somewhat scarce in my experience and younger writers are more 
attracted to consumer. 

From: Broome, Lissa L [Ibroome@email.unc.edu] 
Sent; Thursday, March 14, 2013 2:45 PM 

To; Miller, Frederick H.; sharris@kentlaw.edu; Steven Schwarcz (schwarcz@law.duke.edu) 
C¢; Rockers, Christopher (Christopher.Rockers@huschblackwell.com) 
Subject: Revised Award Criteria for Your Comment and Review -- Grant Gilmore Award 

Friends - Here’s another stab based on your thoughtful comments and those I received from Chris. We won’t have time to make a selection for this April, but it 

would be good to have our proposal ready to go to Chris so we can begin to implement it next August and September. 

If I could have your comments, suggestions and revisions by March 25 that would be terrific. 

Thanks, 

Lissa 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

9:19.962.7066 

http:!!www.law.unc.edu!centers!banking 

Access my papers on SSRN at: http://ssrn.com!author=248720 

:: [:+~; :: Description: 

...... http:/Iw~v law.unc.edu/images/news/media/bankingfinance 
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NOTICES: Pursuant to the rules of protbssional conduct set lbrth iu Circulm" 230, as promulgated by "the United States Department of the Treasury, uNess we 
expressly state otherwise in this communicatiou, nothing contained in this communicatiou was intended or written to be used by may taxpayer lbr the purlyose of 
avoiding penalties that may be imposed on the taxtmyer by the lntemal Reveuue Code of 1986, aud it cm~not be used by any taxpayer for such purpose. No oue, 
without our express prior written pennissior~ mw use or refer to any tax advice in this communication in promoting, marketiug or recommending a pammrship or other 
entiU, investment plan or a~na~ngement relating to any oue or more taxpayers. 

This message is from a lmv firm, and thus may contain or attach confidential i~fformation or an attorney-client communication that is confidential and privileged by law. It 

is uot intended for transmissiou to, or receipt by, any uuauthorized person. If you believe that you have received this message or any- attachment in en~or, simply delete 
both l~om your ~’stem without reading or copying, and uotify the sender by e-mail or by calling 612-632-3000. Thank you. 



EC Comments 3.30.2013 

American College of Commercial Finance Lawyers 
Grant Gilmore Award 

Proposed Selection Criteria 
March 14, 2013 -- DRAFT 

Grant Gilmore Award 
Grant Gilmore was the co-Reporter for the original Article 9 of the Uniform Commercial Code. 
He authored the classic treatise on secured transactions, and taught at Yale and Columbia Law 
Schools, among others. This a~vard, named in Professor Gilmore’s honor, is given when the 
College identifies superior writing in the field of Commercial Finance1, including the Uniform 

Commercial Code, bankruptcy, and other related topics. 

Recipients of the Grant Gilmore Award 
1992: Kerry Lynn McIntosh, Professor, Santa Clara University 
1993: R. Wilson Freyermuth, Associate Professor, University of Missouri-Columbia 
1996: Steve Sepinuck, Associate Professor, Gonzaga University School of Law 
1998: Ronald J. Mann, Professor of Law, University of Michigan Law School and 

Marshall E. Tracht, Associate Professor, Hofstra University School of Law 
2000: Lisa E. Bernstein, Professor, University of Chicago Law School 
2002: Thomas E. Plank, Professor, University of Tennessee College of Law 
2008: Kenneth C. Kettering, Professor, New- York Law School 

Award Benefits 
The recipient of the award will be invited to attend the annual dinner of the ACCFL held at the 
Spring ABA Business Law Section meeting. The award recipient will receive: 

1. Registration at the ABA Spring Meeting. 
2. Attendance for the recipient and a guest at the annual dinner where the award will be 

presented. The recipient will be asked to give a brief overview of article/book. 
3 ~av~I ~p~ns~ fo~ one pe~on ~o A Spring 1ViSiting [~his amoun~ m~gh b~ hard 

~O b~dget fo~ A_n al~mafi~ would b~ ~o pmv~d~ a $1 000 honorarium ~h~ ~¢ip~n~ 
a~ends meeti a $500 ~onora~ium )e~ipien~ is unable m a~en~ ~ 

4. A$500h0n0~a~ium ISle3 Ab0~e] 
5. A token of the award such as a Lucite or plaque. 

Purpose of the Award 
The Committee determined that the purposes of the award are to: 

~ "Commercial Finance" is defined in the membership criteria (its published on our website) as follows: 

"commerciol finonce law" means the low of personal property secured tronsactions, including, without limitation, 

the representation o~ lenders, financial intermediaries, investment bankers and other financial institutions in 

personal property secured credit transactions, asset securitizations, structured financings, equipment leasing, 

foctoring, projectfinancings, workouts and insolvencies. It probably makes sense to use this definition here. 

? Lissa, lets discuss. The Executive Committee discussed the issue and concept of the honorarium and I would like 

to discuss a bit further with you. 
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EC Comments 3.30.2013 

Recognize superior legal writing in the filed of Commercial Finance; 

Encourage and reward newer scholars; and 

Raise the profile of the ACCFL and to identify potential Fellows. 

The selection criteria and process outlined below intends to implement these purposes. 

Proposed Selection Criteria and Process for the Grant Gilmore Award Committee. 

Threshold criteria: The committee will review articles (except those published in a bar j ournal or 
continuing legal education publication)3 or books (i) published during the current or prior 
calendar year that appear in the Current Index of Legal Periodicals under the headings 
Bankruptcy, Commercial Law, or Secured Transactions that relate to Commercial Finance (as 
defined above), or (ii) for which it receives nominations by November 1. 
~CCF~ a~e not eligible fo~ ~he a~ard ~ Preference will be given to authors who ha~e been 
engaged in teaching or in the legal profession for less than fifteen years. 

Superior legal writing requirement: From this list compiled in accordance with the threshold 
criteria described in the prior paragraph, the committee will select an article or book as the award 
winner if it exemplifies superior legal writing Superior legal writing may be exemplified in a 
number of ways, including but not limited to, by a thoughtful and thorough treatment of a novel 
legal issue, a new approach to an old legal issue, or a thorough analysis of a recent developments. 

The experience and expertise of the committee members will guide their determination that an 
article or book exemplifies superior legal writing. The committee will review the articles and 
books each year that meet the threshold criteria, but if there is no article or book that a majority 

of the committee believes meets the threshold criteria and demonstrates superior legal writing, 
then an award winner will not be designated for that year. 

Timeline 
August -- An invitation to nominate articles or books for the award will be sent annually in 
August or September to all Fellows of the College and to the chairs of the following Committees 
of the Business Law Section of the ABA: (i) Commercial Finance, (ii) Proj ect Finance, (iii) 
Securitization and Structured Finance, and (iv) the Uniform Commercial Code Committee, with 
a request to distribute to their members~ 

November 1 - Deadline for receipt of nominations by the Committee chair. 

November 15 - Committee Chair circulates a list of books and articles that meet the award’s 
threshold criteria to the members of the committee. Each committee member will be assigned a 
pro rata portion of the articles or books to read and review. For instance, if there are four 
members of the committee, including the chair, each committee member will be assigned one- 
fourth of the articles or books to review. 

3 Are case books included or excluded? 

~ I think the general consensus of the EC to exclude existing Fellows. This should be pointed out the Regents as a 

part of the approval process since this is not consistent with recent practice. 
s It may be difficult for a book to meet these criteria. 

{PAGE \*MERGEFORMAT} 
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EC Comments 3.30.2013 

December 31 - Each Committee member will submit to the chair up to two articles or books 
from those assigned to the Committee member that the Committee member believes best 
demonstrate superior legal writing, with a short statement of the qualities of the writing that the 
committee member believes qualify it as superior legal writing If no articles or books in the 
committee member’s list demonstrate superior legal writing in that member’s estimation then no 
articles or books need be submitted by that member. 

January 5 - The chair will circulate to each committee member the articles or books nominated 

by each committee member for review along with the explanation from the applicable 
Committee member believes the article or book demonstrates superior writing. 

January 20 - 31 - The chair will convene a conference call &the committee to discuss the 

nominated articles or books. Thereafter, each committee member will cast one vote for the 
article/book to receive the award by email to the Chair. If the committee member believes that no 

article or book demonstrates superior writing, then he or she will so indicate. The articles/books 
not receiving any votes, will be dropped from the list and a second vote will be taken among the 
remaining nominees6. If no article or book receives a maj ority of the committee’s votes on the 

second ballot, then no award will be made for that year. 

February 15 (or before) - The name of the award winner, if there is one, will be transmitted to 
the President of the ACCFL. 

6 Based on minutes, in the past, each member was asked to vote for a ist, 2nd, and 3rd choice and tabulate the 

votes. Would you like to continue that practice? 
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American College of Commercial Finance Lawyers 
Grant Gilmore Award 

Proposed Selection Criteria 
March 14, 2013 -- DRAFT 

Grant Gilmore Award 
Grant Gilmore was the co-Reporter for the original Article 9 of the Uniform Commercial Code. 
He authored the classic treatise on secured transactions, and taught at Yale and Columbia Law 
Schools, among others. This a~vard, named in Professor Gilmore’s honor, is given when the 
College identifies superior writing in the field of Commercial Finance:t, including the Uniform 
Commercial Code, bankruptcy, and other related topics. 

Recipients of the (,’rant Gilmore Award 
1992: Kerry Lynn McIntosh, Professor, Santa Clara University 
1993: R. Wilson Freyermuth, Associate Professor, University of Missouri-Columbia 
1996: Steve Sepinuck, Associate Professor, Gonzaga University School of Law 
1998: Ronald J. Mann, Professor of Law, University of Michigan Law School and 

Marshall E. Tracht, Associate Professor, Hofstra University School of Law 
2000: Lisa E. Bernstein, Professor, University of Chicago Law School 
2002: Thomas E. Plank, Professor, University of Tennessee College of Law 
2008: Kenneth C. Kettering, Professor, New York Law School 

Award Benefits 
The recipient of the award will be invited to attend the annual dinner of the ACCFL held at the 
Spring ABA Business Law Section meeting. The award recipient will receive: 

1. Registration at the ABA Spring Meeting. 
2. Attendance for the recipient and a guest at the annual dinner where the award will be 

3 ~avd ~p~ns~fo onepe~on ~ ~h~ ~ASpringM~fing[~his am oun m~gh b~ hard 
~o b~dgetfo~A_n al~mafi~ woul d b~ ~o p~ovi d~a$ t 000 h~no~afi 
a~ends ~he meeting a $500 honorarium i~ the ~edpien~ is unable m 

4. A $500 h0nO~afium [See 3 AbOVe] 
5. A token of the award such as a Lucite or plaque. 

Purpose of the Award 
The Committee determined that the purposes of the award are to: 

"Commercml Florence is defined m the membership criteria (its published on our website) as :lbllows: 
~c.~mmg~c.~a~nance~lau~[~ans~t~law~j))~*~r~na~pr~per~=s~¢~ggg~ansac~i~;~ncl{~i<%~w i~h~i~ta~i~ 
Ne~rep~;esen~a~i~n~leHder~;~nancia~m~ermediaries~inve~7ment~bankers~and ~Ner~HaHcial 
personal p~.;oper~,:secured credzt transactions,=asset secuulizalio~,s;:struclu~.;ed financi~gs,=equipment:leasi~g,: 
,[~ctor#N groject~ncmcmgs, workouts and insolvencies. It probably makes se~kse to rise this definition here. 

. 
L~ssa, lets d~scnss. The Execul~ve Comma~ee d~scnssed ~he ~ssue and concept of the honorarium and I wonld hke 

to:Nscuss:a~bit freSher:with 
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Recognize superior legal writing~.i....n..~..t.~..e..~!..e..~...~...f..~..C...~.~..e..~.r...c...i.~.a...~.~..~..~{.i....n....a.R.c...e..; 
Encourage and reward newer scholars; and 
............................. ~_a__~.s____e__._t~=p____r_~f!!__e__=~__f_ the A~FL~.a~.d~..t~i.d~..e.~..ti.~p...~....t..e.~n...ti..a..LE.e..~.D.5..v...s... 

The selection criteria and process outlined below intends to implement these purposes. 

Proposed Selection Criteria and Process for the Grant Gilmore Award Committee. 

Threshold criteria: The committee will review articles (except those published in a bar j ournal or 
continuing legal education publication)~ or books (~_)_=published during the current or prior 
calendar year that appear in the Current Index of Legal Periodicals under the headings 
Bankruptcy, Commercial Law, or Secured Transactions that relate to commerda~ 
~Commercial Finance (as defined above), or (ii) for which it receives nominations by November 
1. ~embe~g o~fhe NCCFE a~e no~ el!gible fo~ fhe award ~ Preference will be given to authors 
who have been engaged in teaching or in the legal profession for less than fifteen years. 

Superior legal writing requirement: From this list compiled in accordance with the threshold 
criteria described in the prior paragraph, the committee will select an article or book as the award 
winner if it exemplifies superior legal writing Superior legal writing may be exemplified in a 
number of ways, including=~__t_=__n__~L!_i!Ri__t___e__.fl=_t____o__~ by a thoughtful and thorough treatment of a novel 
legal issue, a new approach to an old legal issue, or a thorough analysis of a recent development5. 
The experience and expertise of the committee members will guide their determination that an 
article or book exemplifies superior legal writing. The committee vdll review the articles and 
books each year that meet the threshold criteria, but if there is no article or book that a majority 
of the committee believes meets the threshold criteria and demonstrates superior legal writing, 
then an award winner will not be designated for that year. 

Timeline 
August -- An invitation to nominate articles or books for the award will be sent annually in 
August or September to the AEAall Fellows of the College and to the chairs of the following 
Committees of the Business Law Section UCC Committee andofthe ABA: (i) Commercial 
Fin n    ~ Pr     t m n    m     n ~z ~ n n        ~ t,m n    n ~ h mf, nn 
Commercial Code Committee,---t-t-le-A~;rL~/t-L----and--the--Agt;-A--w~th a request to distribute to their 
members. 

November 1 - Deadline for receipt of nominations by the Committee chair. 

November 15 - Committee Chair circulates a list of books and articles that meet the award’s 
threshold criteria to the members of the committee. Each committee member will be assigned a 
pro rata portion of the articles or books to read and review. For instance, if there are four 
members of the committee, including the chair, each committee member will be assigned one- 
fourth of the articles or books to review. 

2 2 I Ihink the ~eneral consensus of the EC to exclude ex~sImg Fellows. Th~s shou|d be pmnled out the Re~ents as a 

~)art:of lhe::appro~al::pr~ ss: s~nce :thi~:~s: no~:~ns~stenl: with :re~nl:practi~:~: 
It may be difficult for a book to meet these criteria. 
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December 31 - Each Committee member will submit to the chair--t-h-e, up to two articles or books 
from those assigned to the Committee member that the c~mmi~t~Committee member believes 
best demonstrate superior legal writing, with a short statement of the qualities of the writing that 
the committee member believes qualify it as superior legal writing. If no articles or books in the 
committee member’s list demonstrate superior legal writing in that member’s estimation then no 
articles .Q~:__.b_._o__o_k_s___.need be submitted~hS~_~.th._~_t~n._~__e_~ib_e_c 

January 5 - The chair will circulate to each committee member the articles or books nominated 
by each committee member for review along with the explanation wlzcfrom the 
committeeapplicable Committee member believes the article or book demonstrates superior 
writing. 

January 20 - 31 - The chair will convene a conference call of the committee to discuss the 
nominated articles or books. Thereafter, each committee member will cast one vote for the 
article/book to receive the award by email to the Chair. If the committee member believes that no 
article or book demonstrates superior writing, then he or she will so indicate. The articles/books 
not receiving any votes, will be dropped from the list and a second vote will be taken among the 
remaining nominees6. If no article or book receives a maj ority of the committee’s votes on the 
second ballot, then no award will be made for that year. 

February 15 (or before) - The name of the award winner, if there is one, will be transmitted to 
the President of the ACCFL. 

6                   "          "                                                           z               st nd          rd      .                              z 
Based on minutes: ~n the past each member was asked to ~ ore for a 1 , 2 , and 3 chmce and tabulate the ~ ores. 
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From: 

Sent: 

To: 

Subject: 

Soukup, Lynn A. <lynn.soukup~pillsbulylaw.com> 

Sunday, April 21, 2013 4:26 PM 

aboss@drexel.edu; Candace.Jones@ny.ti-b.org; Broome, Lissa L <lbroome@email.unc.edu>; Christopher J. Rockers 

(christopher.rockers@huschblackwell .cam) 

Leianne S. Crittenden (Leianne.crittenden@oracle.com) 

ACCFL - Gilmore Awaacd Criteria 

Lissa, Amy, Candace and Chris 

I just wanted to check in about the review and updating of the criteria!process for the College’s Grant Gilmore award. We have a meeting of the committee that is 

doing some long range planning for the College on May 1 and an item that committee is covering is committee structure, criteria and process for the various awards 

including the Gilmore. 

Chris and Lissa - I think that Chris gave Lissa some feedback from the Executive Committee review of the proposed criteria and process and wanted. There was also 

discussion of the process and criteria at the annual meeting of the College Board of Regents earlier this month and Amy and Candace undertook to provide input as 

well. 

Chris - can you confirm that Lissa has all of the EC input on the draft criteria!process? 

My report for discussion at the May 1 meeting is due April 24th (and I realize I am not giving you sufficient notice to ask for a final recommendation) so what I 

would ask is that before 4/30 (i) Llssa provide a draft of the procedures/criteria reflecting input from the EC and (ii) Amy and Candace confirm what aspects of the 

process/criteria they will review and provide input on as well as proposed timing for that input. 

Thanks much. 

Lynn 

Lynn Soukup I Pi~Isbury Winthrop Shrew Piitman LLP 

Tel: 202663.8494 I Fax: 202.663.8007 

2300 N Street, NW I Washington, DC 20037-1122 

Email: lyn n.sou ku p@pillsbu rylaw.co m 

Bio: v’A^tw.pillsbu rylaw.co milyn n.sou ku p 

www.pillsb u rylaw.corn 

In compliance with IRS and other applicable tax practice standards, any advice in this message (including attachments) is not intended or written to be used, and it 

cannot [-e nsed, for the purpose of avoiding tax penaJties or for the purpose of promoting, marketing or recommending to another party, any tax-related matters. 

Additionally, the contents of this message, together with any attachments, are intended only for the use of the individuaJ or entity to which they aace addressed and may 

contain intbrmation that is legally privileged, confidential mad exempt t~om disclosure. If you aace not the intended recipient, you axe hereby notified that any 

dissemination, distribution, or cowing of this mes~ge, or any attachment, is strictly prohibited. If you have received this message in error, please noti@ the original 

sender or the Pillsbuu Winthrop Shaw Pittman Help Desk at Tel: 800-477-0770, Option 1, immediately by telephone or by return E-mail and delete this message, 

along ruth any attachments, from your computer. Thank you. 



From: 

Sent: 

To: 

Subject: 

Candace.Jones@ny.frb.org 

Sunday, April 21, 2013 4:44 PM 

Soukup, Lynn A. <lynn.soukup~pillsbu~law.com>; abos@drexel.edu; Broome, Lissa L <lbroome@email.unc.edu>; Christopher J. 

Rockers (christopher.rockers@huschblackwell.com) 

Leianne S. Crittenden (Leianne.crittenden@oracle.com) 

Re: ACCFL - Gilmore Awa~rd Criteria 

Lylm, 

Thanks :[’or the reminder I’m out of the office a couple of days I’ll send comments tomorrow. 

Candace 

From: "Soukup, Lym~ A." [lytm.soukup@pillsburylaw.com] 
Sent: 04,,’21/2013 08:25 PMGMT 
To: "aboss@drexel.edd’ <aboss@drexel.edu>; Candace Jones; "lbroome@email.unc.edu" <lbroorue@email.unc.edu>; "Christopher J. Rockers (christopher.rockers@huschblackwell.com)" 
<christopher.rockers@huschblackwell.coru> 

Ce: "Leiam~e S. Crittenden (Leianne.crittenden@oracle.cora)" <Leianne.crittenden@oracle.com> 
Subject: ACCFL - Gilmore Award Criteria 

Lissa, Amy, Candace and Chris 

I just wanted to check in about the review and updating of the criteria!process for the College’s Grant Gilmore award. We have a meeting of the committee that is 

doing some long range planning for the College on May I and an item that committee is covering is committee structure, criteria and process for the various awards 

including the Gilmore. 

Chris and Lissa - I think that Chris gave Lissa some feedback from the Executive Committee review of the proposed criteria and process and wanted. There was also 

discussion of the process and criteria at the annual meeting of the College Board of Regents earlier this month and Amy and Candace undertook to provide input as 

well. 

Chris - can you confirm that Lissa has all of the EC input on the draft criteria!process? 

My report for discussion at the May I meeting is due April 24th (and I realize I am not giving you sufficient notice to ask for a final recommendation) so what I 
would ask is that before 4/30 (i) Llssa provide a draft of the procedures/criteria reflecting input from the EC and (ii) Amy and Candace confirm what aspects of the 

process/criteria they will review and provide input on as well as proposed timing for that input. 

Thanks much. 

Lynn 

Lynn Soukup l Pillsbury Wi~th~op Shaw Pittma~ LLP 

Tel: 202.663.8494 I Fax: 202.663.8007 

2300 N Street, NW [ Washington, DC 20037-1122 

Email: lynn soukup@pillsburylaw.com 

Bio: ~’A^tw.pillsbu rylaw.co milyn n.sou ku p 

www.pillsburylaw.com 

In compliance with IRS and other applicable tax practice standards, any advice in this message (including attachmems) is not intended or written to be used, and it 

cannot be nsed, for the purpose of avoiding tax penalties or for the purpose of promoting, marketing or recommending to another party any tax-related matters. 

Additionally, the contems of this message, together with any attachments, are intended only for the nse of the individual or entity to which they are addressed and may 
contain intbrmation that is legally privileged, confidential mad exempt Ih~m disclosure. If you axe not the intended recipient, you axe hereby notified that any 

dissemination, distribution, or cowing of this mes~ge, or any attachment, is strictly prohibited. If you have received this message in error, please noti~ the original 
sender or the Pillsbuw Winthrop Shaw Pittm~m Help Desk at Tel: 800-477-0770, Option 1, immediately by telephone or by return E-mail and delete this message, 

along with any attachments, th~m your compnter. Thank you. 

This e-mail message, including attachments, is for the sole use of the intended recipient(s) and may contain confidential or proprietary information. If you are not 

the intended recipient, immediately contact the sender by reply e-mail and destroy all copies of the original message. 



From: 

Sent: 

To: 

Ce: 

Subject: 

Attach: 

Candace.Jones@ny.frb.org 

Tuesday, April 23, 2013 10:15 AM 

Rockers, Christopher <Christopher.Rockers@huschblackwell.com>; Broome, Lissa L <lbroome@email.unc.edu>; Soukup, Lynn A. 

<lylm. so ukup@pill sburylaw.com>; aboss@drexel.edu 

Leianne S. Crittenden (Leianne.crittenden@oracle.com) 

Re: ACCFL - Gilmore Award Criteria 

image001 .j pg 

Correct. I have some notes. 1’11 share with Amy so we can deliver 
coordinated comments if that’s okay 

Candace 

This e-mail message, including attachments, is for the sole use of the intended recipient(s) and may contain confidential or proprietary information. If you are not the intended recipient, 
immediately contact the sender by reply e-mail and destroy all copies of the original message 



From: 

Sent: 

To: 

Subject: 

Soukup, Lynn A. <lynn.soukup~pillsbu~qaw.com> 

Tuesday, April 23, 2013 10:23 AM 

Candace.Jones@ny.ti’b.org; Rockers, Christopher <Christopher.Rockers@huschblackwell.com>; Broome, Lism L 

<lbroome@email.unc.edu>; aboss@drexel.edu 

Leianne S. Crittenden (Leianne.crittenden@oracle.com) 

RE: ACCFL - Gihnore Award Criteria 

That ~vould be great - I can attach Lissa’s current drai’t to the report that I have due on 4/24 and can also provide any input that I get from the 5/1 meeting scheduled to discuss reports - Iwill 
pass that input along to Candace, Lissa and Am?’ and ~ve can then work on a final report to go to the EC and Regents - thanks much - Lynn 

Lynn Soukup I Pillsbury Winthrop Shaw Pittman LLP 

Tel: 202 663.84941 Fax: 202663.8007 
2300 N Street, NW i Washington, DC 20037-1122 

Email: lynn soukup@pillsbury law. corn 
Bio: wxvw pillsbup)daw com/lynn soukup 
www pillsbwla*v.com 

..... Original Message ..... 
From: Candace.Jones@w.frb.org [mailto:Candace Jones(~ny frb org] 
Sent: Tuesday, April 23, 2013 10:15 AM 
To: Rockers, Christopher; Broome, Lissa L; Soukup, Lynn A.; aboss@drexel.edu 

Cc: Leianne S. Crittenden (Leianne.crittenden@oracle corn) 
Subject: Re: ACC[~’L - Gilmore A~vard Criteria 

Correct. I have some notes. I’ll share with Amy so we can deliver coordinated comments if that’s okay. 

Candace 

This e-mail message, including attachments, is for the sole use of the intended recipient(s) and may contain confidential or proprietary information. If you are not the intended recipient, 
inmxediately contact the sender by reply e-nrail and destroy all copies of the original message. 

In conrpliance with IRS and other applicable tax practice standards, aW advice in this message (including attacl-mrents) is not intended or 
written to be used, and it cannot be used, for the pttrpose of avoiding tax penalties or for the purpose of pronroting, marketing or recommending to another par~ ant" tax-related matters. 
Additionally, the contents of this nressage, together with any attacl-mrents, are intended only for the use of the individual or entity to which they- are addressed and may contain information 
that is legally privileged, confidential and exempt front disclosure. If you are not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of this 
message, or any attacl’unent, is strictly prohibited. If you have received this message in error, please noti~ the original sender or the Pillsbury Winthrop Shaw Pittnran Help Desk at Tel: 800- 
477-0770, Option 1, irrmrediately by telephone or by return E-mail and delete this message, along with any attachments, front your computer. Thank you. 



Fi"Olll: 

Sent: 

To: 

Subject: 

Boss,Amy <ahb36@drexel.edu> 

Tuesday, April 23, 2013 10:27 AM 

Soukup, Lynn A. <lynn.soukup@pillsburylaw.com>; Candace.Jones@ny.fib.org; Rockers, Christopher 

<Clmstopher.Rockers@huschblackwell.com>; Broome, Lissa L <lbroome@emaJd .unc.edu> 

Leianne S. Crittenden (Leianne.crittenden@oracle.com) 

RE: ACCFL - Gihnore Award Criteria 

Sounds like a plan. (Sorry I have been off the radar screen until this morning.) 

Candace, are you available at all this afternoon after 2? 

A 

..... Original Message ..... 
From: Soukup, Lynn A. [mailto:lynn.soukup~pillsbur~’la~v.com] 
Sent: Tuesday, April 23, 2013 10:23 AM 
To: Candace.Jones@ny frb.org; Rockers, Christopher; Broome, Lissa L; Boss,Amy 

Cc: Leianne S. Crittenden (Leianne.crittenden@oracle.com) 
Subject: RE: ACC[~, - Gilmore Award Criteria 

That would be great - I can attach Lissa’s current draft to the report that I have due on 4/24 and can also provide any input that I get from the 5/1 meeting scheduled to discuss reports - Iwill 
pass that input along to Candace, Lissa and Amy and we can then work on a final report to go to the EC and Regents - thanks much - Lynn 

Lynn Soukup ] Pillsbury Winthrop Shaw Pittman LLP 

’]?el: 202.663.8494 ] Fax: 202.663.8007 
2300 N Street, ]xq3.; i Washington, [)(2 20037-1122 

Email: [yrm.soukup@pillsburylaw. corn 
Bio: www.pillsburylaw.com/lynn.soukup 
www.pillsburylaw corn 

..... Original Message ..... 
From: Candace.Jones@ny.frb.org [mailto:Candace.Jones(~m,.frb.org] 
Sent: Tuesday, April 23, 2013 10:15 AM 
To: Rockers, Christopher; Broome, Lissa L; Soukup, Lynn A.; aboss@drexehedu 

Cc: Leiaune S. Crittenden (Leiatme.crittenden@oracle.com) 
Subject: Re: ACCFL - Gilmore Award Criteria 

Correct. I have some notes, rll share with Anry so ~ve can deliver coordinated cormnents if that’s okay. 

Candace 

This e-mail nressage, including attachments, is for the sole use of the intended recipient(s) and may contain confidential or proprietary itfformation. If you are not the intended recipient, 
irmnediately contact the sender by reply e-mail and destroy all copies of the original message. 

In compliance with IRS and other applicable tax practice standards, any advice in this message (including attactwnents) is not intended or 
written to be used, and it cannot be used, for the purpose of avoiding tax penalties or for the pm2oose of promoting, marketing or recomnrending to another party any tax-related nratters. 
Additionally, the contents of this message, together with an?" attactwnents, are intended only for the use of the individual or entib" to which they are addressed and may contain information 
that is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any dissemination, distribution, or copying of this 
nressage, or any attachment, is strictly prohibited. If you have received this message in error, please notif7- the original sender or the Pillsbury Winthrop Shaw Pittman Help Desk at Tel: 800- 
477-0770, Option 1, immediately by telephone or by return E-mail and delete this message, along with any attachnrents, from your computer. Thank you. 



From: 

Sent: 

To: 

Subject: 

Attada: 

Candace.Jones@ny.frb.org 

Friday, April 26, 2013 4:30 PM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

aboss@drexel.edn; Christopher J. Rockers (christopher.rockers@huschblackwell.com); Leia~ne S. Critlenden 
(Leimme.cfittenden@oracle.co~n); Soulmp, Lynn A. <lynn.soukui~pillsbu~law.com> 

RE: ACCFL - Gilmore Award Criteria 

Selection Criteria -- Gilmore Award.doc~ image001 .jpg; Selection Criteria -- Gilmore Award (cmj rand ahb notes).docx 

All, 

Amy and I finally connected this afternoon. I’m attaching a copy that reflects our combined edits, including a few comments for the Committee to consider. The edits attempt 
to capture the discussion at the Regents meeting about the donation in lieu of an honorarium as well as a bit more flexibility about venues for publication. Recognizing that 

alternative venues are evolving, we suggested language that gives the Committee discretion to consider non-traditional venues. 

Thanks for the opportunity to comment. 

Candace 

From: "Broome, Lissa L" <lbroome@email unc.edu> 

To: "Soukup, Lynn A." <lynn.soukup@pillsburylaw.com>, "aboss@drexel.edu" <aboss@drexel.edu>, "Candace.Jones@ny.frb.org" <Candace.Jones@ny.frb.org>, "Christopher J. Rockers 

(ch ristopher rockers@hu schblackwell.com)" <ch ristopher.rockers@hu sch blackwell com>, 

0:c: "Leianne S. Crittenden (Leianne crittenden@oracle com)" <Leianne.crittenden@oracle.com> 

13at~x 04/22/2013 07:52 PM 

Subi~.cl¯ RE: ACCFL - Gilmore Award Criteria 

fii Lynrl CI The draf. a&ached incor pora[es the feedback from the Execu[ive Conr~m[t[ee. I also cornmunicated [he following items [o note to Chris: 

Some items to note: 

? I increased the honorarkJm for the! recipient who attends in person to $1.500 and provided that they would pay their own travel to the event; a recipient who cannot attend receives a 

$500 honorarium. I thought it would be best for the college to have an amount to budget for rather than an open-.ended reimbursement of traw~l and lodging. 

an incentive for the recipient to attend (assuming that travel and lodging are less than 

? Casebooks will not count as books that are e~igible for the award. 

? Remind the Regeets that this specifies that current ACCFL members are not eligible for the award as this is currently written. 

Thanks, 

Lissa L Broome 

Weils Fargo Professor of Banldn~ Law 

Director, Center for Bankin~ and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chape~ HIll, NC 27599-3380 

91.%96L7056 

http:i/www.law.unc.eduicenters!bank~ng 

Access my papers on 5SRN at: k[ttp:/!ssrn.com!author=248720 

Description: http://www.law.unc.edu/images/news/media/bankingfinance web 542.jpg ] 

From: Soukup, Lynn A. [mailto:lynn.soukup@pillsburylaw.com] 
Sent; Sunday, April 21, 2013 4:26 PM 
To: aboss@drexel.edu; Candace..]ones@ny.frb.org; Broome, Lissa L; Christopher 3. Rockers (christopher.rockers@huschblackwell.com) 
C¢; Leianne S. Crittenden (Leianne.crittenden@oracle.com) 
$~bject; ACCFL - Gilmore Award Criteria 

Lissa, Amy, Candace and Chris 

I just wanted to check in about the review and updating of the criteria/process for the College,s Grant Gilmore award. We have a meeting of the committee that is doing some long 

range planning for the College on May 1 and an item that committee is covering is committee structure, criteria and process for the various awards including the Gilmore. 



Chris and Lissa [] I think that Chris gave Lissa some feedback from the Executive Committee review of the proposed criteria and process and wanted. There was also discussion of the 

process and criteria at the annual meeting of the College Board of Regents earlier this month and Amy and Candace undertook to provide input as well. 

Chris [] can you confirm that Lissa has all of the EC input on the draft criteria/process? 

My report for discussion at the May 1 meeting is due April 24th (and I realize I am not giving you sufficient notice to ask for a final recommendation) so what I would ask is that before 

4/30 (i) Llssa provide a draft of the procedures!criteria reflecting input from the EC and (ii) Amy and Candace confirm what aspects of the process!criteria they will review and provide 

input on as well as proposed timing for that input. 

Thanks much. 

Lynn 

Lynn Soukup I Pillsbury Winthrop Shaw Pittman LLP 

Tel: 202.663.8494 I Fax: 202663.6007 

2300 N Street, NW I Washington, DC 20037-1122 

Emaih lyn n.sou ku p~.pillsbu rylaw.com 

Bio: www.pillsbu Hlaw.com/Iynn.sou kup 

www.pillsburylaw.com 

In compliaJ~ce with IRS and other applicable "tax practice standards, aJ~y advice in this message (including attachments) is not intended or wrirten to be nsed, and it 

cannot be used, for the purpose of avoiding "tax penaJties or tbr the purpose of promoting, marketing or recommending to another party any tax-related matters. 

Addilionally~ the contents of this tnessage, together with any attachments, are intended only for the use of the individu~2l or enti~ to which they axe addressed a~d may 

contain intbnnation that is legally privileged, confidential and exempt fiom disclosure. If you axe not the intended recipienL you axe hereby notified that ~y 

dissemination, distribution~ or cowing of this message, or any attachment, is strictly prohibited. If you have received this message in e~ror, please notify the origin~ 

sender or the Pillsbm?" Winthrop Shaw- Pittma~ Help Desk at Tel: 800-477-0770, Option 1, immediately by telephone or by return E-mail and delete this message, 

along ruth may attachments, from your computer. Thank yon. 

This e-mail message, including attachments, is for the sole use of the intended recipient(s) and may contain confidential or proprietary information. If you are not 

the intended recipient, immediately contact the sender by reply e-mail and destroy all copies of the original message. 



American College of Commercial Finance Lawyers 
Grant Gilmore Award 

Proposed Selection Criteria 
April 2, 2013 

Grant Gilmore Award 
Grant Gilmore was the co-Reporter for the original Article 9 of the Uniform Commercial Code. 
He authored the classic treatise on secured transactions, and taught at Yale and Columbia Law 
Schools, among others. This award, named in Professor Gilmore’s honor, is given when the 
College identifies superior writing in the field of Commercial Finance, including the Uniform 
Commercial Code, bankruptcy, and other related topics. "Commercial Finance" law means the 
law of personal property secured transactions, including, without limitation, the representation of 
lenders, financial intermediaries, investment bankers and other financial institutions in personal 
property secured credit transactions, asset secufitizations, structured financings, equipment 
leasing, factoring, proj ect financings, workouts and insolvencies. 

Recipients of the Grant Gilmore Award 

1992: Kerry Lynn McIntosh, Professor, Santa Clara University 
1993: R. Wilson Freyermuth, Associate Professor, University of Missouri-Columbia 
1996: Steve Sepinuck, Associate Professor, Gonzaga University School of Law 
1998: Ronald J. Mann, Professor of Law, University &Michigan Law School and 

Marshall E. Tracht, Associate Professor, Hofstra University School of Law" 
2000: Lisa E. Bernstein, Professor, University of Chicago Law School 
2002: Thomas E. Plank, Professor, University of Tennessee College of Law 
2008: Kenneth C. Kettefing, Professor, New York Law School 

Award Benefits 
The recipient of the award will be invited to attend the annual dinner of the ACCFL held at the 
Spring ABA Business Law Section meeting. The award recipient will receive: 

1. Registration at the ABA Spring Meeting. 
2. Attendance for the recipient and a guest at the annual dinner where the award will be 

presented. The recipient will be asked to give a brief overview of the article or book. 
3. A $1,500 honorarium if the recipient is able to attend the meeting (recipient pays his or 

her own travel expenses) or a $500 honorarium if the recipient is unable to attend. 
4. A token of the award such as a Lucite or plaque. 

Purpose of the Award 
The Committee determined that the purposes of the award are to: 

Recognize superior legal writing in the filed of Commercial Finance; 

Encourage and reward newer scholars; and 

Raise the profile &the ACCFL and to identify potential Fellows. 

The selection criteria and process outlined below intends to implement these purposes. 

{PAGE \*MERGEFORMAT} 



EC Comments 3.30.2013 

Proposed Selection Criteria and Process .for the Grant Gilmore Award Committee. 

Threshold criteria: The committee will review articles (except those published in a bar journal or 
continuing legal education publication) or books (other than casebooks) (i) published during the 
current or prior calendar year that appear in the Current Index of Legal Periodicals under the 
headings Bankruptcy, Commercial Law, or Secured Transactions that relate to Commercial 
Finance (as defined above), or (ii) for which it receives nominations by November 1. Members 
of the ACCFL are not eligible for the award. Preference will be given to authors who have been 
engaged in teaching or in the legal profession for less than fifteen years. 

Superior legal writing requirement: From this list compiled in accordance with the threshold 
criteria described in the prior paragraph, the committee will select an article or book as the award 

winner if it exemplifies superior legal writing Superior legal writing may be exemplified in a 
number of ways, including but not limited to, by a thoughtful and thorough treatment of a novel 
legal issue, a new approach to an old legal issue, or a thorough analysis of a recent development. 
The experience and expertise of the committee members will guide their determination that an 
article or book exemplifies superior legal writing. The committee will review the articles and 
books each year that meet the threshold criteria, but if there is no article or book that a majority 

of the committee believes meets the threshold criteria and demonstrates superior legal writing, 
then an award winner will not be designated for that year. 

Timeline 
August -- An invitation to nominate articles or books for the award will be sent annually in 
August or September to all Fellows of the College and to the chairs of the following Committees 
of the Business Law Section of the ABA: (i) Commercial Finance, (ii) Proj ect Finance, (iii) 
Securitization and Structured Finance, and (iv) the Uniform Commercial Code Committee, with 
a request to distribute to their members. 

November 1 - Deadline for receipt of nominations by the Committee chair. 

November 15 - Committee Chair circulates a list of books and articles that meet the award’s 
threshold criteria to the members &the committee. Each committee member will be assigned a 
pro rata portion of the articles or books to read and review. For instance, if there are four 
members of the committee, including the chair, each committee member will be assigned one- 

fourth of the articles or books to review. 

December 31 - Each Committee member will submit to the chair up to two articles or books 
from those assigned to the Committee member that the Committee member believes best 
demonstrate superior legal writing, with a short statement of the qualities of the w, riting that the 
committee member believes qualify it as superior legal writing. If no articles or books in the 
committee member’s list demonstrate superior legal writing in that member’s estimation then no 
articles or books need be submitted by that member. 

Janual5" 5 - The chair will circulate to each committee member the articles or books nominated 

by each committee member for review along w, ith the explanation from the applicable 
Committee member believes the article or book demonstrates superior writing 

{PAGE \*MERGEFORMAT} 
4307517-2 



EC Comments 3.30.2013 

January 20 - 31 - The chair will convene a conference call of the committee to discuss the 
nominated articles or books. Thereafter, each committee member will cast one vote for the 
article/book to receive the award by email to the Chair. If the committee member believes that no 
article or book demonstrates superior writing, then he or she will so indicate. The articles/books 
not receiving any votes, will be dropped from the list and a second vote will be taken among the 
remaining nominees. If no article or book receives a maj ority of the committee’s votes on the 
second ballot, then no award will be made for that year. 

February 15 (or before) - The name of the award winner, if there is one, will be transmitted to 
the President of the ACCFL. 

{PAGE \*MERGEFORMAT} 
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American College of Commercial Finance Lawyers 
Grant Gilmore Award 

Proposed Selection Criteria 
April 2, 2013 

Grant Gilmore Award 
Grant Gilmorc was "the co-Reporter %r the original Article 9 of’the Uni%rm Commercial Code. 
He authored the classic treatise on secured transactions, and taught at Yale and Columbia Law 
Schools, among others. This award, named in Professor Gilmore’s honor, is given when the 
College identifies superior writing in the field of Commercial Finance, including the Uniform 
Commercial Code, bankruptcy, and other related topics. ~’Commercial Finance" law means the 
law of personal property secured transactions, including, without limitation, the representation of 
lenders, financial intermediaries, investment bankers and other financial institutions in personal 
property secured credit transactions, asset securitizations, structured financings, equipment 
leasing, factoring, project financings, workouts and insolvencies. 

Recipients of the Grant Gilmore Award 
1992: Kerr3’ Lynn McIntosh, Professor, Santa Clara Univcrsity 

1993: R. Wilson Freyermuth, Associate Professor, University of Missouri-Columbia 
1996: Steve Sepinuck, Associate Professor, GonzagaUniversity School of Law 
1998: Ronald J. Mann, Professor of Law, University of Michigan Law School and 

Marshall E. Tracht, Associate Professor, Hofstra University School of Law 

2000: Lisa E. Bemstein, Professor, University of Chicago Law School 
2002: Thomas E. Plank, Professor, University of Tennessee College of Law 

2008: Kenneth C. Kettering, Professor, New Yo~k Law School 

Award Bene]it~ 
The recipient of the award will be invited to attend the annual dinner of the ACCFL held at the 

gph~g--ABA Business Law Section ~t?.~£g.ml~J.eeting. The awa~:d recipient will receive: 

1. Registration at the ABA ~g}i£~::~..~:~.~?<..,.S..~.~A.Spring Meeting. 

2. Attendance for the recipient and a guest at the annual dinner where the award will be 
presented. The recipient will be asked to give a brief overview of the article or book. 

4. A token of the award such as a 

Purpose of the Award 
The Committee determined that the purposes of the award me to: 

Recognize superior legal writing in the fieled of Commercial Finance; 

Encourage and reward ’~ewer emerging scholars; and 
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Raise the profile of the ACCFL and4,a identify potential Fellows. 

The selection criteria and process outlined below intends to implement these purposes. 

Proposed Selection Criteria and Process for the Grant Gilmore Award Committee. 

Threshold criteria: The committee will review scholarly articles (except ta~_,,~,~ 
~ or continuing legal ~,°~",~"~*; ..... ~,~;,~.,~,,;,-,. ~ ~and booksw,-~’~ *~-~ ........ ~o~,,~.,~-.a~’-wox~,-~ have 

been published !~2..~.9..~K~:~:L~K..pri<->~~ c~dc~:~dar s’c~r about a Commercial Finance (as defined 

4~‘~:~.~.g...~%.~.~.~.v~..~>:~:~.~4e~.~4~.~ea~:..~‘~.~.~..~p~w.e~>.i~‘. t~e Current Index (?f Lega! Pe~ odica!s 

~, .......... ~,~ ~’~ ......... ~,~ ~,c~,~,~,~ ~a .... ~ or (ii)~nominated receives nominations by 

articles a~d books do not include bin j:~.t]:?21~J= articles. 

print publications indexed in the Cnrrent Index of Legal Periodicals under the headings 

)~!!OW~!of the ACCFL are not eligible for the award. Preference will be given to authors who 

have been engaged in teaching or in the legal profession fbr less than fifteen years. 

Superior legal writing requirement: From this list compiled in accordance with the threshold 
criteria described in the prior paragraph, the ~omanittee will select an article or book as the 
award winner if it exemplifies superior legal writing. Superior legal writing may’ be exemplified 
in a number of ways, including but not limited to, by-a thoughtful and thorough treatment of a 
novel legal issue, a new approach to an old legal issue, or a thorough analysis of a recent 
development. The experience and expertise of the ~Committee members will guide their 
detel~nination that an article or book exemplifies superior legal writing. The ~Committee will 
review the articles a~d books each year that meet the threshold criteria, but if there is no article 
or book that a majority of the eCommittee believes meets the threshold criteria and demonstrates 
superior legal writing, then an award winner will not be designated for that year. 

Sugggsted Timeline and Procedures 

The Committee Chair may determine that circumstances warrant deviation from the suggested 

timeline and procedures described below. 

August/September .... An invitation k) nominate articles or books for the award will be sent 
annually in August or September to all Fellows of the College and to the chairs of the following 
Committees of the Business Law Section of the ABA: (i) Business Bankmptcs~, (ii) Commercial 
Finance, (ii~)..~.~K~L~}.~:~g~.~S.=~3~)...~.~1~L~..~.~:~.=~2). Proj ect Fina~ce__~!~ 
Development, (xgi) Secufitizmion and Structured Finance, and (ivii) ~Unifonn Commercial 
C ode.-g~-m:~m-ilIee, ~v~[ a request m distribute ~_~g?:j~y_~!~:m their members:              _~_.~- 
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November 1 - Deadline %r receipt of nominations by the Committee chair, including 
nominations from Committee members completing the literature sea~ch. 

November 15 - Committee Chair circulates a list of books and articles that meet the award’s 

threshold criteria to the members of the Ceommittee. Each eCommittee member will be 
assigned a pro rata portion of the articles or books to read a~nd review. For instm~ce, if there aa:e 
four members of the ~Committee, including the chair, each eCommittee member will be assign~ed 

one-fourth of the articles or books to review. 

December 31 - Each Committee member will submit to the ~_~-hair up to two articles or books 
from those assign~ed to the Committee member that the Committee member believes best 

demonstrate superior legal writing, with a short statement <-,[:.’_a_.!?9_.u__t_ the qualities of the writing that 

the ~ommittee member believes quali~" it as superior legal writing. If no articles or books in 
the e_C_onunittee member’s list demonstrate superior legal writing in that member’s estimation,. 
then no articles or books need be submitted by that inem~lJ. 

January 5 - The ~(~hair will circulate to each ~omanittee member the articles or books 

nominated by each eCommittee member for review along with the explanation from the 
applicable Committee member believes the article or book demonstrates superior writing. 

January 20 - 31 - The ~hair will convene a conference call of the ~ommittee to discuss the 

nominated articles or books. Thereafter, each eCommittee member will cast one vote for the 
article/book to receive the award. Votes will be cast by email to the Chair. If the ~(~ommittee 

member believes that no article or book demonstrates superior writing, then he or she will so 
indicate. The a~-ticles/books not receiving any votes7 will be dropped flom the list~ and a second 
vote will be taken among the remaining nominees. If no article or book receives a majority of 

the e_C_onunittee’s votes on the second ballot, then no award will be made for that year. 

Febmao~ 15 (or before) - The name of the award winner, if there is one, and infom~ation about 
the article or book to be recognized will be transmitted to the President of the ~l The 

__P_£~_i_d__~!~_t__53!_i__l__l__~_(__~_t__i__l_~ the award winner. 
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Fl’om: 

Sent: 

To: 

Subject: 

Pro£ Steven L. Schwarcz <schwarcz@law.duke.edu> 

Monday, April 29, 2013 9:15 AM 

Broome, I ~issa L <lbroome@email.unc.edu>; Frederick Miller (ti-ederick.miller@gpmlaw.com); sharris@kentlaw.edu 

RE: ACCFL - Gilmore Award Criteria 

Looks good to me, except please delete the "For instance" sentence exemplifying what pro rata means. It suggests we’re idiots! 

Steven L. Schwarcz 
Stanley A. Star Professor of Law & Business 
Duke University School of Law 
E-maih schwarcz@law.duke.edu 
Phone: + 1-919-613-7060 

Mailing Address: 
Duke Law School 
Box 90360 
Corner Science & Towerview Drives 
Durham, NC 27708-0360, USA 

From: Broome, Lissa L [Ibroome@email.unc.edu] 
Sent: Monday, April 29, 2013 8:56 AM 
To: Frederick Miller (frederick.miller@gpmlaw.com); Prof. Steven L. Schwarcz; sharris@kentlaw.edu 
Subject: FW: ACCFL - Gilmore Award Criteria 

Fred, S[:eve, a~ld S[:eve - 

The first !J.:_~cLEmer~t attached ir~corf)orat~:_~s our report to the Board of £egents as modifi~:_~d by comments I receiv~-:~d from the E;<~-’_~CLEtive {::ofyt]’~itLe~:_~, SLEbS~-’_~quer~tly, 

some members of the Executive Committee -- Amy Soukup, Candace Jones, and Amy Boss -- added additional comments on the second document. You could just 

read the s~-_~cond document 

From my perspecLiw:_~ all o[ the suggestior~s fr~ade i~ the sec.:_~d doCLEment are good a~d I am willi~g t:o accepL them. There a r~-_~ two ~:omfru:_~ts .:_~ the last pag~:_~ that 

may merit some discussion. The first relates to whed~er each book/article should L~e evaluated by more than one committee member "a~ this stage." My 

assumption {maybe f shouh~ s{lell it out) is that ea~:h committee memb~-_~r reviews {i.e., ~-_~valuates) all th~:_~ nominat~-_~d bo.:_q~siarticles before voting. Do you l:hinl~ 

something more is needed? The t:inal comment talks abou~ including a press release or announcement and I think d~at is a good suggestion that I would plan to 

incorporate. 

Please let me know by noon tomorrow if you have any objections to me accepting these suggestions on behalf of the committee and modifying our Selection 

Criteria accordingly. 

Tha~lks, 

[.issa 

From: Candace.3ones@ny.frb.org [mailto:Candace.3ones@ny.frb.org] 
Sent: Friday, April 26, 2013 4:30 PM 

To: Broome, Lissa L 
Co: aboss@drexel.edu; Christopher 3. Rockers (christopher.rockers@huschblackwell.com); Leianne S. Crittenden (Leianne.crittenden@oracle.com); Soukup, Lynn A. 
Subject: RE: ACCFL - Gilmore Award Criteria 

All, 

Amy and I finally connected this afternoon. I’m attaching a copy that reflects our combined edits, including a few comments for the Committee to consider. The edits attempt 
to capture the discussion at the Regents meeting about the donation in lieu of an honorarium as well as a bit more flexibility about venues for publication. Recognizing that 
alternative venues are evolving, we suggested language that gives the Committee discretion to consider nomtraditional venues. 

Thanks for the opportunity to comment. 

Candace 

From: "Broome, Lissa L" <lbroome@email.unc.edu> 

To. "Soukup, Lynn A." <~_rj_rj_:_s__o_~_k_~p_@p_[LLs__b_~_Lr~[_a__w__:_c__o__n’__~>, ’"_a__b__o_~_s_@~_r_e__x__e_]:_e__d__u_." <.a_#_o__s_’_s_’@_d__r_e_~_e_j=_e_%t_u.>. "_C__a__r_L£J_’_a_c_Le::_J__o_LLe__s_@_rz.v_:f_Lb_:9_r~" <._C__a__n__£J_a__c_le__:J___o_r_~__e__s_@._rjl~_[_Lb_:9_r~>, "Christopher J. Rockers 

(ch ristopher rockers~,hu sch blackwell.com)" <christoph er.rockers~,h usch blackwell corn>, 

Cc: "Leianne S Crittenden (l_eianne.crittenden~,oracle.com)" <l_eianne.crittenden{~,oracle.com> 

Date: 04/22/2013 07:52 PM 

Subj~.cl¯ RE: ACCFL - Gilmore Award Criteria 

Hi Lynn -The draft attached incorporates the feedback from the Executiw~ Committee, ~ also communicated the foliowing items to note to Chris: 

$500 honorarium, ~ thought it would be best for the college to haw! an amount to budget for rather than an open-ended reimbursement of traw~l and lodging. I aiso wanted to build in 



an incentive for the recipient to attend (assuming that travel and lodging are less than ~:[,000}. 

Casebooks wili no[ count as books [Plat are eligible for [he award. 

Remind the Regents that this specifies that current ACCFL members are not eligible for the award as this is currently written. 

Thanks, 

Lissa 

Lissa L Broome 

Weils Fargo Professor of Bankin~ Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Haq 

Chapei Hill, NC 27599-~380 

9~9.952.7065 

http:!!www.law.unc.edu!centersibank[n~ 

Access my papers on SSRN at: ~]~B:JJ~LD_~£P_L~Z#_~_~L~[~_~:~[Z~_~ 

Description: 
http://w~v law.unc.edu/images/news/media/bankingfinance 
web 542.jpg 

From: Soukup, Lynn A. [mailto:lynn.soukup.@pillsburylaw.com] 
Sent: Sunday, April 21, 2013 4.:26 plVl 
To: ~__b__9__s__s__#~!_r__e___x__e_J=e__c_l__u_.; _C___a___n__d___a__c___e_:_J__O__D__e__s_~_r_[y=f£_b__~9__rg; Broome, Lissa L; Christopher .1. Rockers (-c-L~-r-j-s--t--~-£~Le--r-=r-9--c---k--e--r--s--@--h---u---s.-c-L~.-b-]~.-c-~.~[[0 
Co: Leianne S. Crittenden (Leianne.cri~enden@oracle.com) 
Subject: ACCFL - Gilmore Award Criteria 

Lissa, Amy, Candace and Chris 

I just wanted to check in about the review and updating of the criteria/process for the College’s Grant Gilmore award. We have a meeting of the committee that is doing some long 

range planning for the College on May ~ and an item that committee is covering is committee structure, criteria and process for the various awards including the Gilmore. 

Chris and Lissa - I think that Chris gave Lissa some feedback from the Executive Committee review of the proposed criteria and process and wanted. There was also discussion of the 

process and criteria at the annual meeting of the College Board of Regents earlier this month and Amy and Candace undertook to provide input as well. 

Chris-can you confirm that Lissa has all of the EC input on the draft criteria/process? 

My report for discussion at the May 1 meeting is due April 24th (and I realize I am not giving you sufficient notice to ask for a final recommendation) so what I would ask is that before 

4/30 (i) Llssa provide a draft of the procedures/criteria reflecting input from the EC and (ii) Amy and Candace confirm what aspects of the process/criteria they will review and provide 

input on as well as proposed timing for that input. 

Thanks much. 

Lynn 

Lynn Soukup I Piffsbury Wit~th~o~ Shaw Pittmat~ LLP 

Tel: 202.663.8494 I Fax: 202.663.8007 
2300 N Street, NW I Washington, DC 20037-1122 

Emaih Iyn n.sou ku p@pillsbu rylaw.com 

Bio: www.pillsbu rylaw.com/lynn.sou kup 

www.pillsburylaw, com 

In compliance with IRS and other applicable tax practice standards, any advice in this message (including attachments) is not intended or written to be used, and it cannot be used, for 

the purpose of avoiding tax penalties or for the purpose of promoting, marketing or recommending to another party any tax-related matters. 

Additionally, the contents of this message, together with any attachments, are intended only for the use of the individual or entity to which they are addressed and may contain 

information that is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any dissemination, distribution, or 

copying of this message, or any attachment, is strictly prohibited. If you have received this message in error, please notify the original sender or the Pillsbury Winthrop Shaw Pittman 

Help Desk at Tel: 800-477-0770, Option ~, immediately by telephone or by return E-mail and delete this message, along with any attachments, from your computer. Thank you. 

This e-mail message, includin~ attachments, is for the sole use of the intended recipient(s) and may contain confidential or proprietary information. If you are not 
the intended recipient, immediately contact the sender by reply e-mail and destroy all copies of the original message. 



From: 

Sent: 

To: 

Subject: 

Miller, Frederick H. <Frederick.Miller@gpmlaw.com> 

Monday, April 29, 2013 11:01 AM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

~hwarcz@law.duke.edu; sharri@kentlaw.edu 

RE: ACCFL - Gilmore Award Criteria 

This looks fine. I would add a sentence to adopt CM33 and CM 37 but I am not concerned about CM36. Also on the November 15 time item should it be nominated books and 
articles or as written? 

From: Broome, Lissa L [Ibroome@email.unc.edu] 
Sent-’ Monday, April 29, 2013 7:57 AM 

To,, Miller, Frederick H.; Steven Schwarcz (schwarcz@law.duke.edu); sharris@kentlaw.edu 
Subject: F-W: ACCFL - Gilmore Award Criteria 

Fred, Steve, and Steve--. 

?he first document attached incorporates our report to the Board of Regents as modified by comments 1 received from the Executive Committee, Subsequently, 

some members of the t? xecutive Comrnittee -- Amy Soukup, Candace Jones, and Arny Boss -- added additional c.:_~mments on ~:he second document. You could jusd: 

read the second document. 

From my perspective all of the suggestions made in the second document are good and I am willing Lo accepL them. There are two comments on the last page that 

rnay rneri~ some discussion The first: rela~es ~o whether each book/article shot~ld be evaluated by more d~an one committee mernber "at this stage." My 

assumption (maybe I should spell it out) is that each committee member reviews (i.e., evaluates) all the nominated books/articles before voting. Do you think 

something more is needed? The final comment talks about including a press release or announcement and I think that is a good suggestion that I would plan to 

incorporate. 

Please let me know by noon tomorrow if you have any objections {o me accepting these suggestions on behalf of the committee and modifying our Selection 

Criteria accordingly. 

Thanks, 

I.issa 

From: Candace.Jones@ny.ffb.org [mailto:Candace.Jones@ny.frb.org] 
Sent-’ Friday, April 26, 2013 4:30 plVl 

To,, Broome, Lissa L 
Cc-" aboss@drexel.edu; Christopher 3. Rockers (christopher.rockers@huschblackwell.com); Leianne S. Crittenden (Leianne.crittenden@oracle.com); Soukup, Lynn A. 
Subject-’ RE: ACCFL - Gilmore Award Criteria 

All, 

Amy and I finally connected this afternoon. I’m attaching a copy that reflects our combined edits, including a few comments for the Committee to consider. The edits attempt 
to capture the discussion at the Regents meeting about the donation in lieu of an honorarium as well as a bit more flexibility about venues for publication. Recognizing that 
alternative venues are evolving, we suggested language that gives the Committee discretion to consider non-traditional venues. 

Thanks for the opportunity to comment. 

Candace 

Frorr~: "Broome, Lissa L" <lbroorne@emaihunc.edu> 

ic "Soukup, Lynn A" <lynn.soukup~,pillsburyiaw com>, "aboss~,drexel edu" <aboss~,drexel.edu>, "Candace.Jones~,ny.frb.orq" <Candace.Jones@ny.frb orq>, "Christopher J. Rockers 

(ch ristopher.rockers@hu sch blackweil.com)" <christoph er.rockers@h usch blackwell.c ore>, 

Cc:"Leianne S Crittenden (.l=_e_j’_a_j)_LLe_:_c_r_jt__t_e__L!_d__e_r_L@_o_j_’_a__c_[_e_:_c_gr_j))" <.L__e_j:_a_ttt!_e_:_q_r_Ltt_e__n__d__e__r_~_@__o_[~j~:~Zej~).> 

Date: 04/22/2013 07:52 PM 

Subiect: RE: ACCFL - Gilmore Award Criteria 

Hi D/nn --The draft attaci~ed incorporates the feedback from ti~e Executive Committee. I also communicated the following items to note to Chris: 

* ~ increased tile honorarium for [he recirNent who at,’_ends in person ,’_o SLL500 and provided thai they wouid pay their own travel to the even[; a redr~ient who cannot at[end receives 

5500 honorarium. I thought it would be best for the college to have an amount to budget for rather than an open-ended reimbursement of travel and lodging. ~ aiso wanted to build 

an incentive for the recipient to attend {assuming that traw~l and lodging are less than S~,000}. 

~ Casebooks will not court[ as books that are eligible for the award. 

~ Rem~nd the Regen[s thai [his specifies that curren [ ACCFL members are no[ eligible for [he award as this is currently wri[ten. 

Lissa 

[.issa L groome 

Wells Fargo Pro~essor o[ Banking Law 

Director, Center for Banking and Finance 

UNC Schooi of t.aw 



CB#33g0, Van Hecke-Wettach Hail 

Chapei Hill, NC 27599-3380 

919~962~7066 

http://wwwJaw,unc,edu/centersibanking 

Access !~’ly papers on SSRN aL http://ssrn.comiauthor:248720 

::X:: Description: 
....... http:l/w~vw.lawunc.edulimages/news/media/bankingfinance 

web 542.jpg 

Soukup, Lynn A. [~m~a~[~t#~;~n~£~s~u~k~u~p~@~p~j~[~s~b~u~ry~w~£~] 
Sunday, April 2:[, 20:[3 4:26 PM 

aboss@drexel.edu; Candace..~ones@ny.frb.orq; Broome, Lissa L; Christopher 3. Rockers (christopher.rockers@huschblackweEcom) 
Leianne S. Cdttenden (_L___e_La___n__n___e_~_£E[~_r_Ld___&n___@__o__E_a__c_J_e_._&___q__m_~ 

S-bject: ACCFL - Gilmore Award Criteria 

Lissa, Amy, Candace and Chris 

I just wanted to check in about the review and updating of the criteria/process for the College’s Grant Gilmore award. We have a meeting of the committee that is doing some long 

range planning for the College on May 1 and an item that committee is covering is committee structure, criteria and process for the various awards including the Gilmore. 

Chris and Lissa - I think that Chris gave Lissa some feedback from the Executive Committee review of the proposed criteria and process and wanted, There was also discussion of the 

process and criteria at the annual meeting of the College Board of Regents earlier this month and Amy and Candace undertook to provide input as well. 

Chris-can you confirm that Lissa has all of the EC input on the draft criteria/process? 

My report for discussion at the May 1 meeting is due April 24th (and I realize I am not giving you sufficient notice to ask for a final recommendation) so what I would ask is that before 
4/30 (i) Llssa provide a draft of the procedures!criteria reflecting input from the EC and (ii) Amy and Candace confirm what aspects of the process!criteria they will review and provide 

input on as well as proposed timing for that input, 

Thanks much. 

Lynn 

Lynn Soukup I Pillsbury Winthrop Shaw PiStman LLP 

Tel: 202.663.8494 I Fax: 202663.8007 
2300 N Street, NW I Washington, DC 20037-1122 

In compliance with IRS and other applicable tax practice standards, any advice in this message (including attachments) is not intended or written to be used, and it cannot be used, for 

the purpose of avoiding tax penalties or for the purpose of promoting, marketing or recommending to another party any tax-related matters. 

Additionally, the contents of this message, together with any attachments, are intended only for the use of the individual or entity to which they are addressed and may contain 

information that is legally privileged, confidential and exempt from disclosure. If you are not the intended recipient, you are hereby notified that any dissemination, distribution, or 

copying of this message, or any attachment, is strictly prohibited. If you have received this message in error, please notify the original sender or the Pillsbury Winthrop Shaw Pittman 

Help Desk at Tel: 800-477-0770, Option 1, immediately by telephone or by return E-mail and delete this message, along with any attachments, from your computer. Thank you. 

This e-mail message, including attachments, is for the sole use of the intended recipient(s) and may contain confidential or proprietary information. If you are not 
the intended recipient, immediately contact the sender by reply e-mail and destroy all copies of the original message. 

NOTICES: Pursuant to the rules of professional conduct set tbrth in Circular 230, as promulgated by the United States Department of the Treasury,, unless we 

expressly s~ate otherwise in this communication, nothing contained in this communication was intended or written to be used by a~y taxpayer tbr the purpose of 

avoiding penalties that may be imposed on the taxpayer by the Interual Revenue Code of 1986, and it cannot be used by any taxpayer for such purpose. No one, 

without our express prior written permission, may use or ret~r to any tax advice in this communication in promoting, marketing or recommending a partnership or other 
entity, investment plan or ~m~getnent relaling to m~y one or tnore taxpayers. 

This message is fiom a law- finn, and thus may contain or attach confidential information or an attorney-client comtnunicalion that is confidentiaJ and privileged by law. It 

is not intended for transmission to, or receipt by, any unauthorized person. If you believe that yoa have received this message or any attachment in e~ror, simply delete 

both fiom your system without reading or copying, and nolify the sender by e-mail or by calling 612-632-3000. Thank you. 



From: 

Sent: 

To: 

Subject: 

Hams, Steven <shams@kentlaw.iit.edu> 

Monday, April 29, 2013 11:32 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Frederick Miller (frederick.mille@gpmlaw.com); Steven Schwarcz (schwarcz@law.duke.edu); sham@kentlaw.edu 

Re: FW: ACCFL - Gihnore Awa:rd Criteria 

This is fine mtJ~ me. 

--Steve H 

On Mon, Apr 29, 2013 at 7:56 AM, Broome, Lissa L <lbroome@email.unc.edu> wrote: 

Fr~d, Steve., :rod Steve 

The tirs~ doctm~e~at attached mcoq)ora*es our report 1o the Board of Reget~ts a; modified by commet~ts I received from lhe Executive Commit~ee~ Subseqtaenfly, some 
memhe~ office Executive Committee -.- Amy Sonk~tp, (. amdace J~nes, a~d Amy Boss -.- ~dded ~dditk~nal comme~ts o[~ ~k~e second doc~m~e[~t. You could just read ~he 

From my per.~;pective aI~ of ~he suggestions made m ,l~e aecot~d document are good and I ;m~ willb~g to accei~t fl~em. ’H~ere are two commet~ta on *l~e la;t page ~ha{ may 
merit some disct~ssion~ ’I}~e lirst re~ates to whe~er each boolc,’~’ticle shot~ld be evNuated by more fl~aJ~ one committee member "at t~is stage." My assumption (maybe 
should spell it o~t) is fl~at each commk{ee member reviews (Le.~ eva]ua{es) air ~he nominated books/articles befbre w~tmg. Do you ~hbak someNing more & needed’? The 
~n~H cormnen~ ~adks abo~t includi~g a pr~ss release or mmo~mcemem and I third< fl~X is a~ good suggest~o~ ~[~a~t I would plum to incoBx~rate. 

P~eaae ~et me kt~ow by noon tomorrow if you have a~a3 o[2jec~iot~s to me accei~dng ~hese suggestiona on behalf of ~he comm#tee and modit~dng our Selection Cd~eda 
accordingly 

From: Candace.Jones@ny.frb.org [mailto:Candace.Jones@ny.frb.org] 
Sent: Friday, April 26, 2013 4:30 PM 
To: Broome, Lissa L 
Cc: aboss@drexel.edu; Christopher 3. Rockers (christopher.rockers@huschblackwell.com); Leianne S. Crittenden 
(Leianne.crittenden@orade.com); Soukup, Lynn A. 
Subject: RE: ACCFL - Gilmore Award Criteria 

All, 

Amy and I finally connected this afternoon. I’m attaching a copy that reflects our combined edits, including a few comments for the Committee to 
consider. The edits attempt to capture the discussion at the Regents meeting about the donation in lieu of an honorarium as well as a bit more 
flexibility about venues for publication. Recognizing that alternative venues are evolving, we suggested language that gives the Committee 
discretion to consider non-traditional venues. 

Thanks for the opportunity to comment. 

Candace 

Fiom: "Broome, Lissa L" <lbroome@email.unc.edu> 

[¢ "Soukup, Lynn A." <lynn.soukup@pillsburylaw.com>, "aboss@drexel.edu" <aboss@drexel.edu>, "Candace.Jones@ny.frb.org" <Candace.Jones@ny.frb.org>, "Christopher J. Rockers 
(ch ristopher rockers~i~.hu sch blackwell.com)" <ch ristoph er.rockers~,hu sch blackwell com>, 

Cc: "Leianne S. Crittenden (Leianne.crittenden@oracle.com)" <Leianne.crittenden@oracle.com> 

Date: 04/22/2013 07:52 PM 

Subj~.cl¯ RE: ACCFL - Gilmore Award Criteria 

tli Lyrm The draf’t attached incolporates t~e l’eedback [?om the Execatwe Committee. [ ah~ communicated the tbllowing items to r~ote t~) Chris: 

Some items to note: 

~ I increased 1he honorarhma ti~r 1he rccipierd who altends m pcrsor~ to $1500 and provided dial 1hey wo~dd ivy d,eir own travel ~o 1he eye,it; a recipien[ who carmo[ 

almond receives a $500 honorariums. I tho~@~l it would be best for the college 1o have a~ amotmt 1o budget for ralher lhan an open-e~ded reimbur~men[ oflmvel arid 

lodging. I also wanted 1o build in ar~ incentive tier 1he recipient m attend (assam-ring thal travel and lodging arc less 1ban $1,000). 

® Casebooks wilt not cou~t as books that am eligible l’or the award. 



* Remind the Regertts that this specifies that currertt ACCFL members are not eligible [br the award as this is curren@ writle~. 

Lissa 

Lissa L. Broome 

Wells Fargo Erofessor of Banldng Law 

Director, Ce~ter for Bar,king and Finance 
[~qC Schoo! of Law 

CB#3380, Van Heckc-Wc~lach Hall 
Chape! Hill. NC 27599-3380 

919.962.7066 

htto://u~,.law.unc.edu/cente~/bankin~ 
Access my papers on SSRN at: http://ssrn.com/autho~-248720 

Description: 
http:llw~v law.unc.edulimages/news/media/bankingfinance 
web 542.jpg 

From: Soukup, Lynn A. [mailto:lynn.soukup@pillsburvlaw.com] 
Sent= Sunday, April 21, 2013 4:26 PN 
To: aboss(~drexel.edu; Candace.Jones@ny.frb.orq; Broome, Lissa L; Christopher J. Rockers (christopher.rockers(~huschblackwell.com) 
Cc: Leianne S. Crittenden (Leianne.crittenden@oracle.com) 
Subject; ACCFL - Gilmore Award Criteria 

Lissa, Amy. Candace and Chris 

I jnst wanted to check in about the review and npdating of the criteria/process for the College’s Grant Gilmore award. We have a meeting of the committee that is 

doing some long range planning for the College on May 1 and an item that committee is covering is committee structure, criteria and process for the varions awards 

including the C2ilmore. 

Chris and Lissa I think that Clms gave Lissa some t~edback from the Executive Committee review of the propo~d criteria and process and wanted. There was 

also discussion of the process and criteria at the annual meeting of the College Board of Regents earlier this month and Amy and Candace undertook to provide 

input as well. 

Chiis can you confirm that Lissa has all of the EC input on the drs~ criteria/process? 

My repo~ for discussion at the May 1 meeting is due April 24th (and I reaJize I s~m not giving you sufficient notice to ask fbr a final reconnnendation) so what I 

would ask is that before 4/30 (i) Llssa provide a draft of the procedures/criteria reflecting input from the EC and (ii) Amy and Candace confirm what aspects of the 

process/criteria they will review and p~ovide input on as well as proposed timing for that input. 

Thanks mnch. 

Lynn Soukup I Pillsbury Winthrop Shaw Pittman LLP 

Tel: 202663.8494 I Fax: 202663.8007 
2300 N Street, NW I Washington, DC 20037-1122 

Emaih lyn n.sou ku p~t~pillsbur¥1aw.com 

Bio: www pillsbur¥1aw com/lynn.sou ku p 

www.pillsburylaw.corn 

In compliance with IRS and other applicable tax practice standards, any advice in this message (including attachments) is not intended or written to be u~d, and it 

cam~ot be used, tbr the purpose of mzoiding tax penalties or for the purpose of promoting, marketing or recommending to another party any tax-related matters. 

Additionalb; the contents of this message, together ruth any attachinents, are intended only for the use of the individual or entity to which they are addressed and 

may contain information that is legally privileged, confidentiai and exetnpt from disclosure. If you are not the intended recipien~ you a~re hereby notified that any 

dissemination, distribution, or copying of this message, or any attachment, is strictly prohibited. If you have received this ~nessage in error, please noti~ the origina1 

sender or the Pillsbury Winthrop Shaw Pittman Help Desk at Tel: 800-477-0770, Option 1, innnediately by telephone or by retnrn E-mail and delete this message, 
along ruth any attachments, from your computer. Thank you. 



This e-mail message, including attachments, is for the sole use of the intended recipient(s) a~ad may contain confidential or proprietaa-y information. If you axe not the 
intended recipient, immediately contact the sender by reply e-mail and destroy all copies of the original message. 



Vrolil: 

Sent: 

To: 

Subjet~: 

leia~me crittenden <leimme.crittenden@oracle.com> 

Saturday, October 5, 2013 5:10 PM 

Broome, I is~ I. <lbroome@email.unc.edu>; Crittende~,Leianne <leianne crittenden@oracle.com> 

ACCFL Grant (~lmore Award Committee 

Hi Lissa, 

Can y ou continue as Chair of this Cornmittee for another year? Plea se let 
me kno~v, as I am t .rying to finalize the Committee roster for this year. 

thanks, Leianne 



Revised Drafi: September 28, 2013 

MINUTES OF THE MEETING OF THE BOARD OF REGENTS OF 
THE AMERICAN COLLEGE OF COMMERCIAL FINANCE LAWYERS, INC. 

(April 4, 2013) 

The Board of Regents (the "Board") of the American College of Commercial Finance Lawyers, 
Inc. (the "College") met at its duly noticed annual meeting at 4:30 p.m. (Eastern Daylight Time) 
on Thursday, April 4, 2013. 

The following members of the Board of Regents of the College, constituting a quorum, were 
present: 

Christopher Rockers (President) 

Leianne Crittenden (President-Elect) 
Lynn Soukup (Vice President) 

Steven Leitess (Treasurer) 
Peter Carson (Secretary) 
Katherine Simpson Allen 
Smart Ames 
Carl Bj erre 
Amelia Boss 
Richard Brown 
Neff Cohen 
Jeremy Friedberg 
Edward Gross 
Teresa Wilton Harmon 
Kathleen Hopkins 

Robert Ihne 
Candace Jones 
Malcolm Lindquist 
Carolyn Richter 
Stephen Sepinuck 
Pauline Stevens 

Present also were the following Past Presidents of the College as an ex officio member of the 
Board of Regents: 

Carolan Berkley 
Kenneth Greene 
Lee Powar 
Steven Weise 
David Willenzik 

Mr. Rockers, President of the College, served as chair of the meeting and Mr. Carson, Secretary 
of the College, acted as secretary of the meeting and recorded the minutes. The Board discussed 
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the matters on the agenda circulated by the President in advance of the meeting (a copy of which 
is attached to these minutes as Appendix 1). 

Approval of Minutes of Prior Meeting of the Board of Regents 

Upon motion duly made and seconded, the Board unanimously approved the minutes of the 
meeting of the Board of Regents held on February 27, 2013. 

The Board did not have any questions regarding the minutes of the February 211,2013 meeting of 
the Executive Committee, a copy of which was provided to the Board for informational 
purposes. 

Treasurer’s Report 

Mr. Leitess, Treasurer of the College, reported that the balance in the College’s Bank of America 
account as of April 4, 2013 is $161,459.57, including annual dues collected and payments 
received for reservations for the 2013 Annual Meeting and Dinner. 

The Treasurer discussed his March 22, 2013 Treasurer’s Report previously presented to the 
Executive Committee of the College at its meeting of the same date (and is attached to the 
Agenda which is attached to these minutes as Appendix 1). The Treasurer is continuing his 
follow-up on dues delinquencies and will continue to do so beyond the end of his term as 
Treasurer (ending with the Annual Meeting of the Fellows on April 6, 2013), working with the 
incoming Treasurer, Sylvia Chin. The Treasurer noted that the incoming Treasurer will provide 
a report to the Board at its November 2013 meeting (yet to be scheduled) identifying any Fello~vs 
who remain delinquent in the payment of his or her dues for the two year period 2011 - 2012, 
noting that the Executive Committee has recommended an October 31, 2013 cut-off date for the 
payment of 2012 dues (subj ect to the approval of the Board, to be taken later in this annual 
meeting). 

The Treasurer then discussed his "Supplemental Treasurer’s Report - March 2013 Cash Sources" 
(a copy of which is attached to these minutes as Appendix 2). The sources and uses covered by 
the supplemental report cover the past two years, and result in an ending balance as of March 113, 
2013 of $131,226.55, which amount will not be verifiable until the next monthly Bank of 
America account statement is received. 

David Willenzik observed that the College maintains a carry-over balance that is comparatively 
large relative to the College’s historic annual uses of its revenue and perhaps should consider 
increasing its spending activity consistent with and in furtherance of its mission and/or reducing 
its dues (noting that the College has previously provided dues "holidays". 

Committee Taskforce - Reports/Updates 

Grant Gilmore Award Committee 

The President reported, on behalf ofLissa Broome, the 2013 committee chair, that he charged 
Ms. Broome and the committee with two tasks: (1) to determine whether to select a Grant 
Gilmore Award winner for 2013 and (2) to develop updated criteria for the award selection going 
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forward. After reviewing the written scholarship for the past year, the committee determined not 
to select an award winner in 2013. The committee did, however, prepare a written set of criteria, 
which was reviewed by the Executive Committee. The committee then incorporated comments 
received from the Executive Committee into a revised set of criteria (a copy of which is attached 
to these minutes as Appendix 3). 

Technology/Website Committee 

Peter Carson, Secretary of the College, reported that he is in the process of reviewing the existing 
archives of the College for purposes of digitizing the records of the College so that they may be 
assembled into a functional and accessible data room for ready future use by the College. The 
Secretary noted that the Board will ultimately need to determine whether and how to limit access 
to the archival data room. 

History Project 

The President reported that the Executive Committee is working with Dan Webster to edit and 
polish the final product of the history project, which should be completed during the period 
following the 2013 Annual Meeting. The Board concurred in the Executive Committee’s 
proposal that the proj ect should be made available to the Fellows in electronic form rather than in 
hard copy. 

ULC/UFTA Revisions Drafting Committee 

The President indicted that there were no updates. 

UL CiSeries Unincorporated Entities 

Carolan Berkley, the College’s observer to the proj ect, reported that the Study Group for the 
project has determined that a drafting committee should be formed. The project will address at 
least four questions: (1) whether "series" provisions should be added to the uniform 
unincorporated entity acts and the statutory trust acts that have been enacted at state level; 
(2) what provisions should be included, and what are any related issues; (3) should these 
provisions be added into each such act; and (4) what would be the impact of these changes on 
UCC Article 9 and/or the UFTA? The drafting committee will be holding its initial meeting in 
two weeks following this Annual Meeting of the College and Ms. Berkley will be attending in 
her capacity as the observer on behalf of the College. ~ 

Strategic Planning Working Group 

Leianne Crittenden, Chair of the Working Group, reported that the initial meeting of the 
Working Group will be Sunday, April 7, 2013, to be held at the Washington, DC offices of 
Pillsbury Winthrop Shaw Pittman, hosted by Lynn Soukup. 

Note: The Executive Committee to request Ms. Berkley to schedule a conference call with 
the Fellows f!~llowing the initial drafting committee meeting to report on the status of the 
project. 
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Officer’s Nominating Committee 

The President, reporting on behalf of Linda Sartin, Chair of the committee, reported that the 
committee, after review and consideration, has nominated the following slate of officers of the 
College for 2013-2014: 

President - Leianne Crittenden 
President Elect - Lynn Soukup 
Vice President - Steven Leitess 
Secretary - Peter Carson (second term) 
Treasurer - Sylvia Chin (first term) 

Transactional Law Book (not on agenda) 

Professor Stephen Sepinuck reported that he has made a book proposal to the ABA Publication 
Board, which has been accepted. The proposed book will adopt a "hub-and-spoke" approach, 
with the hub being good draftsmanship and the spokes being exercises in various aspects of 
simulation projects. The target audience will be law schools and law firms. The due date for the 
completion of the book is February 15, 2015. Professor Sepinuck is working on how to provide 
co-branding credit to the College. The ABA will receive the copyright to the work and Professor 
Sepinuck will receive the royalties. 

New Business 

Election of Officers 

Upon motion duly made and seconded, the Board unanimously approved the election of the 
following officers of the College for 2013-2014, effective upon the adjournment of the 2013 
Annual Meeting of the Fellows, to be held April 6, 2013: 

President - Leianne Crittenden 
President Elect - Lynn Soukup 
Vice President - Steven Leitess 
Secretary - Peter Carson (second term) 
Treasurer - Sylvia Chin (first term) 

Grant Gilmore Award Criteria 

The President led a discussion of the revised criteria prepared by the Grant Gilmore Award 
Committee. 

Significant discussion focused on the award benefits. The discussion started with the President’s 
proposal that award winners receive an honorarium of $500 if they are able to attend the 
College’s Annual Meeting and the ABA Business Law Section Spring Meeting, in which event 
the College would also cover travel, two nights lodging, registration at the ABA Spring Meeting 
and the costs of the College’s Annual Meeting and Dinner, or an honorarium $1,500 if they were 
not able to attend. Amelia Boss suggested that an important consideration might be recognition 
of the law school at which the winner teaches (if the winner is an academic). For example, a 
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financial award may be given to the law school, with such award conditioned on the law school 
funding the award winner’s travel to and lodging and registration at the Spring Meeting so that 
the award winner might attend the College’s Annual Meeting and Dinner held in conjunction 
with the Spring Meeting. it was also noted that the American College of Consumer Finance 
Lawyers provides a $5,000 gift that its writing award winner may then designate as a charitable 
gift to a nonprofit whose mission aligns with the mission of that college~ Since Grant Gilmore 
Award honorees may or may not be academics, there was support expressed for an approach that 
would combine the above two approaches. 

There was broad support for aligning the College’s undertaking to reimburse the travel and 
lodging expenses of award winners with the comparable reimbursement policy of the ABA (such 

as for the winners of the ABA’s National Public Service Award, awarded at the Section Lunch at 
each Spring Meeting). 

There was also broad support for stating the expectation that an award winner attending the 
College’s Annual Meeting and Dinner provide a short oral presentation to the Fellows at the 
Dinner on the topic of hi s or her recognized scholarship. 

Professor Sepinuck suggested that the selection process timelines set forth in the draft criteria are 
too rigid and should be redrafted to be more in the nature of guidelines. 

Historically, the identification of new scholarship for consideration has largely come from a 
review by the Grant Gilmore Award Committee of the Index of Legal Periodicals. A number 
Regents commented that much legal scholarship is now published online or can be located 
through other sources, such as Google Scholar and the Social Science Research Network 
(SSRN). 

The President appointed Amelia Boss and Candace Jones to form a working group with Lissa 
Broome to consider further revisions to the draft criteria, including revisions based on the above 
discussions, with a further set of revised criteria to be present to the Executive Committee by 
June 2013.2 

Adoption of October 31, 2013 Cut-Off Date for Determining 2012 Dies Delinquencies 

Upon motion duly made and seconded, the Board unanimously approved to set October 31, 2013 
as the cut-off date for determining whether a Fellow is delinquent in the payment of his or her 
2012 College dues. 

Emeritus Status of Michael Carsella 

Upon motion duly made and seconded, the Board unanimously approved the designation of 
Michael Carsella as having emeritus status as a Fellow, such designation being subject to the 
condition that should Mr. Carsella, before the age of 70, return to the practice of law, such 
emeritus status will immediately and automatically terminate. 

Note: This item requires follow up by the appointed working group and the Executive 
Committee. 
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ULC!Real Estate Mortgage Foreclosure Project 

Professor Sepinuck described a new ULC proj ect covering real estate mortgage foreclosures 
using a residential mortgage as the paradigm. The current draft of the proj ect provides that 
foreclosures based on non-negotiable notes must be performed by the owner of the note, a 
notable concern for securitization structures. Teresa Wilton Harmon has been appointed by the 
American Law Institute to be its observer to the project. Ms. Harmon noted that there are many 
issues under consideration, some of which may affect secured personal property secured 
transactions. She also noted that Edwin Smith, Frederick Miller, Connie Ring and Vicki Tucker 
have also attended meetings. Concern was expressed that developments in foreclosure law for 
real estate transaction not result in unintended and consequential seepage into personal property 

secured transactions law. 

Upon motion duly made and seconded, the Board unanimously voted to approve the appointment 

of an observer on behalf of the College to the Real Estate Mortgage Foreclosure Proj ect. 
Following such vote, the President appointed Amelia Boss to be the observer. 

There being no further business, upon motion duly made and seconded, the meeting was 
adjourned at 5:35 pm (EDT). 

Peter H. Carson, Secretary 

Appendices 

Appendix 1: 
Appendix 2: 
Appendix 3: 

Agenda (with attachments) 
Supplemental Treasurer’s Report - March 2013 Cash Sources 
Revised Criteria for the Grant Gilmore Award 
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Bank Balance: 

American College of Commercial Finance Lawyers, Inc. 

Treasurer’s Report- March 22, 2013 

$143,051.68 

2012 Membership Dues 

239 Members 

44 Members are dues exempt (i.e. 22 - Academic/21- Emeritus/1 Judicial) 

123 Paid Members (x 200 = $24,600) 

72 Unpaid 

2013 Annual Dinner 

88 Registrants (73 x 125.00 = $9, 125.00). 

14 new fellows (hosted) 

60 paid online by credit card 

13 paid by check 

i complimentary (John Power) 

Two new Fellows paid for their dinner, Donald Bird and Cathy Reece. I propose that we refund 

their dinner payments in accordance with the policy that new fellows are hosted. 

Dues collection for 2012 continues with a reminder for payment that was sent earlier this week 

to those fellows who have not yet paid. Dues collection for 2011 will continue by personal 

contact from the treasurer by telephone and email follow-up. The goal is to have 100% dues 

collected for both years prior to the meeting in Washington, DC. I will supplement this report 

with a report on 2011 dues when the database issues are resolved in the next few days. The 

database required a great deal of work to connect payment records with the roster of fellows 

and to verify non-paying fellows (e.g., emeritus, full-time academic, judicial) versus paying 

fellows. A number of paying fellows elected non-paying status when completing the form 

though they were not entitled to do so. Fellows can no longer change their status online. All 

changes in status must be made in writing to the College before a change will be permitted. 

Steve Leitess 

Treasurer 



DRAFT 
American College of Commercial Finance Lawyers 

Grant Gilmore Award 
Proposed Selection Criteria 

April 29, 2013 

Grant Gilmore Award 
Grant Gilmore was the co-Reporter for the original Article 9 of the Uniform Commercial Code. 
He authored the classic treatise on secured transactions, and taught at Yale and Columbia Law 
Schools, among others. This award, named in Professor Gilmore’s honor, is given when the 
College identifies superior writing in the field of Commercial Finance, including the Uniform 
Commercial Code, bankruptcy, and other related topics. "Commercial Finance" law means the 
law &personal property secured transactions, including, without limitation, the representation of 
lenders, financial intermediaries, investment bankers and other financial institutions in personal 
property secured credit transactions, asset securitizations, structured financings, equipment 
leasing, factoring, proj ect financings, workouts and insolvencies. 

Recipients of the Grant Gilmore Award 
1992: Kerry Lynn Mclntosh, Professor, Santa Clara University 
1993: R. Wilson Freyermuth, Associate Professor, University of Missouri-Columbia 
1996: Steve Sepinuck, Associate Professor, Gonzaga University School of Law 
1998: Ronald J. Mann, Professor of Law, University of Michigan Law School and 

Marshall E. Tracht, Associate Professor, Hofstra University School of Law 
2000: Lisa E. Bernstein, Professor, University of Chicago Law School 
2002: Thomas E. Plank, Professor, University of Tennessee College of Law 
2008: Kenneth C. Kettering, Professor, New" York Law School 

Award Benefits 
The recipient of the award will be invited to attend the annual dinner of the ACCFL held at the 
ABA Business Law Section Spring Meeting. The award recipient will receive: 

1. Registration at the ABA Business Law Section Spring Meeting. 

2. Attendance for the recipient and a guest at the annual dinner where the award will be 
presented. The recipient will be asked to give a brief overview &the article or book. 

3. A $1,000 donation to the recipient’s law school if the recipient is a law school professor 
or to a law school designated by the recipient, plus travel expenses to attend the Spring 
Meeting using ABA-approved rates as a guideline. 

4. A token of the award such as a Lucite® figure or plaque. 

Purpose of the Award 
The Committee determined that the purposes of the award are to: 

Recognize superior legal writing in the field of Commercial Finance; 

Encourage and reward emerging scholars; and 

Raise the profile of the ACCFL and identify potential Fellow’s. 
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The selection criteria and process outlined below intends to implement these purposes. 

Proposed Selection Criteria and Process for the Grant Gilmore Award Committee. 

Threshold criteria: The committee wvill review scholarly articles and books that have been 
published in the current or prior calendar year about a Commercial Finance (as defined above) 
subject and are either (i) identified by members of the Award Committee, or (ii) nominated no 
later than the announced nomination deadline (generally, November 1). Scholarly articles and 
books do not include bar journal articles, continuing legal education publications, or casebooks. 
Articles may be published in law reviews and similar print publications indexed in the Current 
Index of Legal Periodicals under the headings Bankruptcy, Commercial Law, or Secured 
Transactions, or in electronic publications of similar stature. 

Fellows of the ACCFL are not eligible for the award. Preference will be given to authors who 
have been engaged in teaching or in the legal profession for less than fifteen years. 

Superior legal writing requirement: From this list compiled in accordance with the threshold 
criteria described in the prior paragraph, the Committee will select an article or book as the 
award winner if it exemplifies superior legal writing Superior legal writing may be exemplified 
in a number of ways, including but not limited to, a thoughtful and thorough treatment of a novel 
legal issue, a new approach to an old legal issue, or a thorough analysis of a recent development. 
The experience and expertise of the Committee members will guide their determination that an 
article or book exemplifies superior legal writing The Committee will review the articles and 
books each year that meet the threshold criteria, but if there is no article or book that a maj ority 
of the Committee believes meets the threshold criteria and demonstrates superior legal writing, 
then an award winner will not be designated for that year. 

Suggested Timeline and Procedures 

The Committee Chair may determine that circumstances warrant deviation from the suggested 
timeline and procedures described below. 

August/September - An invitation to nominate articles or books for the award will be sent 
annually in August or September to all Fellows of the College and to the chairs of the following 
Committees of the Business Law Section of the ABA: (i) Business Bankruptcy, (ii) Commercial 
Finance, (iii) Consumer Bankruptcy, (iv) Consumer Financial Services, (v) Proj ect Finance and 
Development, (vi) Securitization and Structured Finance, and (vii) Uniform Commercial Code, 
with a request to distribute the invitation to their members. 

November 1 - Deadline for receipt of nominations by the Committee chair, including 
nominations from Committee members completing the literature search. 

November 15 - Committee Chair circulates a list of books and articles from those nominated that 
meet the award’s threshold criteria to the members of the Committee. Each Committee member 
will be assigned a pro rata portion of the articles or books to read and review. 
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December 31 - Each Committee member will submit to the Chair up to two articles or books 
from those assigned to the Committee member that the Committee member believes best 
demonstrate superior legal writing, with a short statement about the qualities of the writing that 
the Committee member believes qualify it as superior legal writing If no articles or books in the 
Committee member’s list demonstrate superior legal writing in that member’s estimation, then 
no articles or books need be submitted by that member. 

January 5 - The Chair will circulate to each Committee member the articles or books nominated 
by each Committee member for review along with the explanation from the applicable 
Committee member who believes the article or book demonstrates superior writing 

January 20 - 31 - The Chair will convene a conference call of the Committee to discuss the 
nominated articles or books. Thereafter, each Committee member will cast one vote for the 
article/book to receive the award. Votes will be cast by email to the Chair. If the Committee 
member believes that no article or book demonstrates superior writing, then he or she will so 
indicate. The articles/books not receiving any votes will be dropped from the list, and a second 
vote will be taken among the remaining nominees. If no article or book receives a maj ority of 
the Committee’s votes on the second ballot, then no award will be made for that year. 

February 15 (or before) - The name of the award winner, if there is one, and information about 
the article or book to be recognized will be transmitted to the President of the ACCFL. The 
President will notify the award winner. The President will also receive from the Committee an 
announcement describing the award, the recipient, and the awarded work which will be 
distributed to the recipient’s employer and be sent to the chairs of the Committees of the 
Business Law Section of the ABA who were invited to submit nominations. 
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ACCFL Task Force 
RECOMMENDATIONS JUNE 24, 2013 

Task Force Members: Leialme Crittenden (Chair), Cln-is Rockers, Lylm Soukup, Steve Sepinuck, Sylvia Chin, Ed 
Smith, Scott Lessne, Peter Carson, Steve Leitess, Norm Powell 

This Surmnary reflects our discussions and recommendations through our last meeting on June 24, 2013. Per our 
last meeting, we are now at a point where we will need input from the Fellows, and sample survey questions are 
included at the end of this summmy. Until we have survey results, we will not be able to co~nplete all the topics we 
discussed. 

Next steps: Finalize Survey Monkey questions, and the reconunendations. Then send out an email blast to all 
Fellows, with a link to Survey Monkey. Follow up with reminder emails, then tally the survey results to see what 
budget and structural changes are needed for the organization. 

A. Purpose of the College: 
The Task Force recommends that: 
1-The College have a periodic review of activities and melnbership criteria at least every five years to assure that the 
members are satisfied with these aspects of the College. 

2-Refine the definition of"Commercial Finance" so that it impartially covers the participants in the specified 
financial markets (without referring to lenders or borrowers). [NOTE: revised definition is atthc endofthis 
summaryl 

B. Membership: 
The Task Force recommends that: 
1- Membership continue to be limited to those practitioners showing the highest qualities set forth in the criteria, 
with an emphasis on qnality and not quantity. 

2-The College continues the Annual Dinner where new Fellows are introduced, as eveuone seems "to enjoy the 
camaraderie and good spirits "that arc shown. 

3- Prospective Fellows be informed that ~nembership is both an honor and a cormnitment to continue educating the 
bar in the area of conwnercial finance, and to make sure that expectations of contributions from Fellows, as well as 
opportunities for ongoing participation, are clearly" conveyed. 

4- The College identify potential new and diverse melnbers (in the broadest meaning of the term, including 
geographic and practice types), through different activities designed in part for this purpose. 

C. Current Activities: 
The Task Force recommends that: 

1- The Grant Gilmore Award be continued in the same format. 

2- The Homer Kripke Award be given as appropriate, and that formalized criteria be adopted. 

3- Educational activities such as the following, be pursued on an opportunistic basis: Symposiums (typically hosted 
by law schools or co-hosted with the College), ADR Programs, Law student educational programs. 

4- College participants that are Observers or are participating in the drafting process for pending drafting sessions 
for various laws be asked to provide periodic updates to interested Fellows through conference calls, with related 
policies concerning reimbursement and continued participation. 
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5- Obser~Ters for the College shonld be authorized to exercise their discretion on expressing to the applicable 

conmfittee the views of College on the issues pertinent to that comnfittee. To facilitate this, each representative 

should, after each meeting or conference call of the committee, report to the fellows in writing the significant 

developments at that meeting or call, and invite input from Fellows. The College may endorse or not: endorse a 

proposed law or other final product or reconunendation of a drafting committee, but only after Fellows are polled. 

Written comments purporting to represent the views of the College on a draft PEB conunentau~ should be nkade only 

with the approval oft:he regents, after they arc polled. 

D. Survey of Fellows 
The Task Force recormnends that: 
1- The Task Force takes a survey of Fellows to ascertain their preferences for future activities, and willingness to 
pay increased dues or other expenses (registration fees, etc.) for those activities. 

E. Proposed Future Activities: 
The Task Force reconunends that: 

1- Fellows that are putting together speaking opportunities be encouraged to have younger and diverse lawyers. 

The Task Force recommends that the College undertake the following new activities: 
a. Conduct an Annual Educational Seminar jar Members. Modeled on the a~mual seminar of the Financial Lawyers 
Conference, the educational seminar would be conducted as a one- or two-day conference exclusively for members 
(and invited guests). The seminar would be led by one or more nationally recognized moderators and cmzsist of an 
in-depth study of a conunercial law or bankruptcy topic. In advance of the seminar, the moderators would prepare 
and disseminate materials for discussion. Participants would be assigned specific problems to prepare in advance 
and all participants would actively engage in the discussion. The educational seminar would probably be scheduled 
to inunediately precede or follow the new Fall Business Law Section (this standalone meeting will start in 
September/October 2014). CLE Credit might be available for those participating, but may require that each 
participant arrange for it 

b. Reach out to Junior Attorne.vs and Attorneys in Under-Represented Areas. To expand the College’s visibilfly 
and help maintain memberstfip, the College should invflc a small number of junior la~vyers (who arc not Fellows) in 
the commercial finance area to attend the educational seminar as guests of the College. A process should be created 
for Fellows to nominate junior attorneys Ibr this invitation. In alternate years, invitations conld be issued to lawyers 
who practice in regions not well represented within the College. 

E. Marketing: 
The Task Force recommends that: 
1-The College adopt a logo. 

2-The College participate in appropriate marketing activities to raise "the profile of the College such as advertising at 
related activities or co-sponsoring luncheons for NCUSSL and UNCITRAL meetings. 

3-The College issue press releases congratulating new Fellows on their membership. 

F. Administrative Support: 
The Task Force recommends that: 
1- The College hire administrative staff to assist in the current activities that support the College (website updates, 
mailings, dues collections, meeting logistics and support, and so on). 

2-The website provider be given specific tasks and duties to make sure that the website is both current and 
functioning. 

3-The College obtain a toll free dial in number for conference calls. 
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G. Structure: Once the Fellows Survey establishes the level of activities, the Task Force can make 
reconunendations on the size and composition of the Board of Regents. The Task Force recommends that the 
Executive Committee and the Regents establish a schedule of meetings at the begim~ing of each year. 

Depending on the level of activities endorsed by the Fellows, the Task Force will consider the following issues: 
¯ Executive Committee relationship with Board of Regents 
° Officers, previous suggestions: 

Eliminate President Elect position? 
Make President a two year term? 
New position needed for Content Officer’? 

0 

0 

0 

¯ Regents 
© 

© 

© 

o 

o 

o 

o 

Job descriptions 
College’s expectations of the job 
Decrease Size? 

Have a separate Board chair (not the President) 
Rationalize the Committee Structure and Descriptions 
Review and Update of Bylaws as needed 
Confirm that changes do not affect tax exempt status 
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Sample Survey Questions: 
Are you satisfied with the current level of activities of the College? 

Would you like to see more activities? 

Would you like to participate in colfference calls updating you on changes to laws (such as UCC Article 9 Updates, 
changes to Uniform Fraudulent Conveyance Act, etc.)? 

Would you like to have additional MCLE programs for College members only’? 

Would you like to have additional MCLE programs open to all participants? 

Should the College sponsor luncheons and programs? 

Would you be willing to pay additional dues for increased activities? 
If so, how much ($25iyear, $50iyear, $100/year) 

Recommended revised defiultion of Conunercial Finance from Ed Smith 
DEFINITION OF "COMMERCIAL FINANCE" 
Commercial finance refers to the extension of credit secured by a security interest in personal property to finance the 
operations, capital improvements, acquisitions or recapitalizations of commercial enterprises. Transactions in 
commercial finance include not only traditional lending and factoring based on current assets but also financing the 
acquisition of personal property assets, including equipment and intellectual property, whether by secured loan, 
lease, license or the use of chattel paper; trade finance through the use of letters of credit, independent guaranties, 
bankers’ acceptances, bills of exchange and the like; financing the acquisition, expansion or recapitalization of 
businesses or lines of businesses secured by the personal property assets of the business or business line; structured 
finance including securitization; and financial contract transactions involving security interests in personal property. 
The reference does not include financing for the debtor’s personal, family or household purposes. 
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Draft 

Policy on ACCFL Official Observers to third-party projects: 

Project scope, Duties, Reporting Requirements and Reimbursement 

Official Observers are volunteers or designees who agree to represent the ACCFL in 

connection with projects of interest to ACCFL that are being performed by other organizations 

such as, without limitation, the American Bar Association ("ABA") and its sections, committees, 

subcommittees and task forces, the Uniform Law Commission ("ULC") and the American Law 

Institute ("ALl"). The Executive Committee of the ACCFL may solicit the Board of Regents 

(including the Past Presidents, as ex-officio members of the Board of Regents) or the Fellows of 

the ACCFL as a while for projects for which appointment of an Official Observer is appropriate. 

The appointment of Official Observers shall be made by the President on behalf of the ACCFL. 

Official Observers must be currently active Fellows of the ACCFL. This policy governs the 

appointment and performance of the duties of Official Observers. 

Duties of ACCFL Official Observers 

Scope of appointment, attendance at meetings and participation in third-party projects 

of interest to the ACCFL 

The ACCFL wishes to expand and support an Official Observer program. The 

appointment of an Official Observer by the President shall be confirmed in writing by the 

Regents. The writing confirming the appointment shall include a reasonably complete 

description of the outside project on which the Official Observer shall serve and state the 

ACCFL’s objectives in connection with the project and shall include the ACCFL policy on expense 

reimbursement but the failure to do so shall not excuse Official Observers from complying with 

the policy. 

Official Observers shall: 

(i) 

(ii) 

actively participate in their assigned project as a representative of the ACCFL. 

Participation includes providing outside project sponsors with the views and 

constructive input of the ACCFL on matters of interest to the ACCFL; 

observe the activities of the outside project sponsor and report to the ACCFL on 

developments, highlighting issues of particular interest to the ACCFL; and 

serve as Official Observer for the duration of the project for which that person 

was designated, or, if the project is ongoing and has no firm completion date, 

for a specific term determined by the ACCFL (the term of the appointment shall 

be included in the writing designating the Official Observer and, in the absence 

of a specified duration, shall be coterminous with the outside project). 

Reporting; requirements 
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Official Observers shall submit interim written reports promptly after any material 

activity of the organization or committee to whose project the Official Observer was assigned. A 

report shall be submitted within 60 days after the Official Observer’s attendance at any meeting 

of members of the outside project. A final report shall be submitted upon conclusion of the 

assigned project. 

An annual report shall be received in time for disclosure to all ACCFL Fellows in advance 

of the next annual meeting. Interim and final reports can be distributed to the Fellows by email. 

All reports shall be posted on the ACCFL web site. 

Reports shall include the following information: 

(iii) 
(iv) 

A statement of the scope of the Official Observer’s appointment; 

A statement of the work being done in connection with the project, committee 

or organization for which the Official Observer represents the ACCFL; 

Status of the project and recent developments of interest to the ACCFL; 

Recommendations for input or action by ACCFL in connection with the project, 

committee or organization, or a request for direction from the ACCFL. 

Reimbursement of Official Observers 

A written reimbursement form is attached to this policy as Exhibit A. Reimbursement 

requests shall be approved only if the Official Observer submitted the required report(s) for the 

related activity. 

Reimbursement is available only for attendance as an Official Observer at substantive 

meetings of outside organizations and does not include registration fees associated with 

programs not directly related to the business of the outside project for which the Official 

Observer attends. For example, registration fees for attendance at meetings of the ABA during 

which the outside project also meets, unless the project is an ABA sponsored event, are not 

reimbursable. 

[Attachment - ACCFL travel expense reimbursement policy] 
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AMERICAN COLLEGE OF COMMERCIAL FINANCE LAWYERS, INC. 
Request for Reimbursement of Travel Expenses - FY 2013 

Meeting 

Location of Meeting 

Date of Meeting ...... 2013 
(Momh) (Days) (Year) 

Date 

,~rline ticket and receipts Ibr transportation expenses of $25 or greater are REQUIRED~ 

Air/Rail (Maximum: Coach rate; attach voucher) ($750 maximum) 

Auto~nobile: miles @ 55.5cents 

Parking and Tolls 

,Mrport Transportation (To/From) 

$ 

$ 

$ 

$ 

(Total transportation excluding air/rail Ihre can not exceed the $200 maximum) TOTAL TRANSPORTATION $ 

Hotel bill REQUIRED 

days @ $ per night TOTAL LODGING [ $ 

Receipts REQUIRED for single expenses of $25 or more. EACH DAY MAY ONLY TOTAL A MAXIMUM OF $75.00. (See Policy) 

Date 

Breakfast 

Lunch 

Dinner 

Local Transportation 

Miscellaneous 

TOTAL 

/ / / / / / 

TOTAL REIMBURSEMENT REQUESTED 

$ 

$ 

Make check payable to (Please type or print): 

Name 

Address 

Phone~ 

This is a cha~tge of address for membership [] 
Remit to address for this check otfly Iq 

By signing below, I certify that I have paid the amounts requested and that 

If you would like to donale your reimbursement (all or part) to lhe College, (NB, 
the College is not a 501c3 emily and donations are not tax deductible as 
charitable contributions), please sign, and indicate the amount you wish to 
contribute here: 

Amotmt of Donation $ Signatm’e 

Mail (or email) completed form with original receipts to: 
Sylvia Chin 

ACCFL Treaurer 
c!o V~]fite & Case. LLP 

1155 Avenue of the Americas 
New York, NY 10036 
schin@whitecase.com 
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this request confor~ns to the College’s travel rei~nburse~nent policy. 

Requestor’s Signature Date 
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AMERICAN COLLEGE OF COMMERCIAL FINANCE LAWYERS 

TRAVEL REIMBURSEMENT POLICY 

FY 2013 

GENERAL 
Receipts are required for all single expenses of $25.00 or greater. Items for which receipts are not received will be reduced to $24.99 without 
notifying you in advance. Your daily total for meals, local transportation and miscellaneous expense cannot exceed $75.00. Exceptions may 
be made for additional costs incurred to attend conference sponsored meals not to exceed $125 per fimcfion with prior written approval of a 
College officer. 

The College will only reimburse for registration fees upon prior written approval from the Executive Committee. 

TRANSPORTATION 
Airfare reimbursemem should not exceed a 21-day advance purchase economy fare. As long as amine reservations are made 21 days in 
advance, the College will reimburse up to $750. If 21 or more days in advance a subsidized traveler is unable to obtain a fare under $750, the 
subsidized traveler must contact a College officer for approval of the higher aiffare. 

The College will reimburse expenses related to travel to and from the airport up to $200 per meeting. These expenses include car service, car 
rental, taxi service, shuttle service, mileage, parldng and tolls. Automobile mileage is limited to 55.5 cents/mile, plus tolls and parking. 
Mileage is restricted to that accrued for business purposes only. 

LODGING 
Reimbursement will be limited to the conference rate for standard SINGLE occupancy for the number of nights needed to attend the meeting. 
You will be reimbursed for that number of nights only, unless you receive advance written authorization to extend your stay from a College 
officer. 
You are expected to stay at the conference hotel, if applicable, and will be reimbursed at the conference rate offered by that hotel. The 
College will reimburse no more than $350 per night, no exceptions will be granted. 

MEALS 
Meals are reimbursable and will vary in cost depending upon the city and the ~pe of function. The fees for some conferences include meals. 

Where such meals are provided at a meeting, it is expected that you will participate in that group function, claiming no additional cost on the 

expense report. You will not be reimbursed for the meal expenses of others. 

NON-REIMBURSABLE EXPENSES 
Personal expenses will not be reimbursed. Examples of such non-reimbursable expenses include, but are not limited to: 

Special room service; in-room TV movies; hotel room safe; use of hotel facilities such as its health club; 
Meal/lodging costs for spouses or guests; 
Telephone callsifaxes; 
Entertainment; 
Laundry and dry cleauing expenses. 

Requests, properly substantiated, should be submitted promptly. 

ATTENTION 

NO REIMBURSEMENT WILL BE MADE IF THE REQUEST IS NOT SUBMITTED WITHIN THREE MONTHS (90 days) 
AFTER THE DATE ON WHICH THE EXPENSES WERE INCURRED. 
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1) 

3) 

American College of Commercial Finance Lawyers, Inc. 
November 19, 2013 4pro EDT; 3pm CDT; lpm PDT 

Regents Meeting Agenda 

Approval of minutes of prior meeting[s] (Peter Carson) 

Treasurer’s report (Steve LeitessiSylvia Chin) 

a) Financial information 

i) Dues Delinquencies 

(1) Final list of2011 and 2013 delinquencies 

(2) Suggestions for collecting those delinquent dues 

ii) Current year dues solicitation 

iii) Emeritus status for Linda Rusch (retired from practice of law); others that are over age 70 

Old Business 

a) History Project Update- Chris Rockers 

b) D & O Insurance: proceed with insurance 

c) Projects and Observers: Schedule calls for updates (Leianne Crittenden) 

d) Strategic Planning Committee (Leianne Crittenden) 

i) Status of sutazey questions (Peter Carson) 

(1) When can survey be sent? 

(2) Add question on definition of "Commercial Finance" 

ii) Januau7 call for next meeting of Task Force 

e) Back office support: iRecommend that EC be authorized to get a limited level of administrative 

support for one year, then report back to Regents 

f) Website and Technology 

i) On-line records storage 

ii) Content 

iii) Process for updating Fellows contact info 

g) Logo (Steve Leitess) 
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4) 

i) Proceed with limited trademark search (White & Case retained) 

h) Co-publish book with ABA with Steve Sepinuck as author 

New Business 
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Draft: November 19, 2013 

MINUTES OF THE MEETING OF THE BOARD OF REGENTS OF 
THE AMERICAN COLLEGE OF COMMERCIAL FINANCE LAWYERS, INC. 

(October 10, 2013) 

The Board of Regents (the "Board") of the American College of Commercial Finance Lawyers, 
Inc. (the "College") met at its duly noticed meeting at 4:30 p.m., Eastern Time, on Thursday, 

October 10, 20113. 

The following members of the Board of Regents of the College, constituting a quorum, were 
present: 

Leianne Crittenden (President) 
Lynn Soukup (President-Elect) 

Steven Leitess (Vice President) 
Peter Carson (Secretary) 
Sylvia Chin (Treasurer) 
Christopher Rockers (Immediate Past President) 
Katherine Simpson Allen 

Stuart Ames 
Lissa Broome 
Arthur Cohen 
Jeremy Friedberg 

Edward Gross 
Patrick Guida 
Teresa Wilton Harmon 
Paul Hodnefield 
Kathleen Hopkins 
Robert Ihne 
Neff Kling 
Pamela Martinson 
Carolyn Richter 
Vicki Tucker 

Present also were the following Past Presidents &the College as an ex officio member of the 
Board of Regents: 

Martin Fingerhut 

Kenneth Greene 
Lee Powar 

Ms. Crittenden, President of the College, served as chair &the meeting and Mr. Carson, 
Secretary of the College, acted as secretary of the meeting and recorded the minutes. The Board 
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discussed the matters on the agenda circulated by the President in advance of the meeting (a copy 
of which is attached to these minutes as Appendix 1). 

Approval of Minutes of Prior Meeting of the Board of Regeuts 

Upon motion duly made and seconded, the Board unanimously approved the minutes of the 
annual meeting of the Board of Regents held on April 4, 2013. 

Treasurer’s Report 

The Vice President, as the immediate past Treasurer of the College, reported that the balance in 
the College’s Bank of America account as of October 9, 20113 was $129,806.47, with all 
obligations up to date. 

The Vice President reported that the College’s 2013 dues campaign would commence the 
following week and that he is working on the list of 2012 Fellows’ dues delinquencies and will 
provide a reconciliation of the 2012 dues delinquencies and a list of Fellows delinquent in the 
payment of their dues for both 2011 and 2012 as of October 31, 2013 to the Executive 
Committee for its November 15, 2013 meeting (with a copy to the Regents). The President then 
indicated that the College will enforce its policy of requiring repetitive non-payers (those 
delinquent in the payment of their dues for two consecutive years) to either bring their dues 
current or face being expelled from the College (upon a vote of the Board of Regents). The Vice 
President noted that no Fellow is refusing to pay; but that the Vice President and the Treasurer 
are having difficulties compiling a complete picture from the electronic and paper payment 
sources of information. 

Committee!Task Force - Reports!Updates 

Grant Gilmore Award Criteria 

The Immediate Past President noted that attached to the agenda for this Board meeting is a draft 
of the criteria for the Grant Gilmore Award prepared by Lissa Broome, chair of the 2012-2013 
Grant Gilmore Award Committee, and revised with input from the task force appointed for such 
purpose by the Board of Regents at its April 4, 2013 meeting and from the Executive Committee. 
The Immediate Past President observed that the revised draft of the definiti on of"Commercial 
Finance" also attached to the agenda for this Board meeting needed to be incorporated into the 
criteria, and thanked Edwin Smith and the Secretary of the College for providing the definition 
revisions. Upon motion duly made and seconded, the Board unanimously approved the revised 
Grant Gilmore Award criteria, as further revised to incorporate the revised definition of 
"Commercial Finance". 

History Project 

The Immediate Past President reported that the proj ect is approaching completion and that the 
Executive Committee has requested Dan Webster to conduct interviews with several of the 
recent Presidents of the College to provide additional detail to the recent narrative of the College. 
The goal is to complete the proj ect within the next couple of months. The proj ect has a budget of 
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$5,000 and the additional interviews will be within that budget, so no additional funds are 
required. 

Strategic Planning Working Group 

The President, as the Chair of the Working Group, reported that the Working Group is preparing 
a survey to afford the Fellows an opportunity to provide guidance and their views as to the 
strategic planning process and a number of thoughts and questions that have arisen during the 
course of the process. The President then provided a synopsis of the strategic planning process, 
including a summary of the preliminary recommendations, including as to the College’s purpose, 
activities and structure (a copy of the preliminary recommendations is attached to these minutes 
as Appendix 2). Upon motion duly made and seconded, the Board unanimously endorsed the 
summary as provided by the President and approved proceeding with the survey of the Fellows. 

New Business 

Directors’ and O~ficers’ Insurance 

The Treasurer reported that the College has historically not maintained directors’ and officers’ 
insurance covering the Board of Regents and the Executive Committee and that upon the 
direction and authority provide by the Executive Committee she has prepared applications to 
Chubb and Travelers and is seeking information, including through Marsh, as insurance broker, 
as to available and comparative coverage amounts and retentions and premium amounts. The 
Treasure expects to be in position to make a proposal to the Board regarding obtaining directors’ 
and officers’ insurance at the Board’s November 19, 2013 meeting. 

College Observers 

1.     The President reported that she has appointed Stephen Sepinuck to be the College’s 
observer to the ULC Model Act on Real Estate Receivers proj ect. 

2.     Following discussion and upon motion duly made and seconded, the Board unanimously 
approved the Official Policy on Project Scope, Duties, Reporting Requirements and 
Reimbursement Policy for ACCFL Official Observers to Third-Party Proj ects attached to the 
agenda for this Board meeting. 

3.     The President reported on the Executive Committee’s new policy of requiring College 
appointed observers to projects to host conference calls to provide project updates to the Fellows. 

4.     The President reported briefly on the currently pending projects, noting that Steve 
Fleissig has indicated that there is no current activity in the Synergy project, but that the other 
observers have all expressed willingness to provide proj ect updated to the Fellows, including 
through hosted conference calls. 

Proposed College Logo 

The Vice President reported that the College has engaged 99Designs to conduct a logo 
competition for various designers to design a logo for the College. More than 25 designers have 
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submitted a total of over 170 designs so far and there are still a couple more days until the 
October 12 competition cut-off for designers to submit additional designs. The fee is $500 for the 
finally selected logo. The Vice President indicated that the Executive Committee (through a task 
force) will select six final designers and that the Vice President would then conduct a poll of the 
Regents to select the top three choices. 

The Vice President also reported that the Treasurer graciously offered that her law firm, White & 
Case, would, on apro bono basis, conduct an intellectual property rights infringement review of 
the selected logo on behalf of the College. 

Definition of "Commercial Finance" 

The Board engaged in an extended discussion of the proposed definition, including whether the 
definition should include unsecured financing and/or real estate secured financing. There was a 
consensus that these particular questions should be included in the survey of the Fellows being 
prepared as part of the strategic planning process. Upon motion duly made and seconded, the 
Board unanimously approved the definition as a "baseline" for further discussion. The survey 
would then address whether the definition should be expanded or revised. 

Annual Meeting and Dinner 

The President reported that Steve Weise will chair the Dinner Committee and that the planning 
of the dinner will be subject to criteria set forth in the agenda for the Board meeting 

Back Office Support 

The President reported that the Executive Committee and the individual officers are heavily 
burdened by the administrative responsibilities of the College and are in need of back office 
support. The Immediate Past President has commenced a review of peer organizations, such as 
the American College of Bankruptcy, and the back office support provided to those 
organizations, including the availability of back office support to support the College and the 
scope and cost of such services. Engaging a third party to provide support would likely 
necessitate an increase in the College’s dues. After discussion, it was agreed that the survey of 
the Fellows being prepared as part of the strategic planning process should also address the 
Fellows’ views on obtaining back office support and willingness to finance such support with a 
dues increase. It was noted that there has not been a dues increase in 15 years and the original 
dues of the College were $300. Kenny Greene also asked whether other honorary colleges 
provide a complete dues exemption of academics and emeritus members, or only discounted 
dues. The Executive Committee will report back to the Board on the results of the survey once 
completed and compiled. 

Committee Appointments 

The President noted that she made the committee appointments for 2013-2014 for the Fellows 
Nominating Committee, the Regents Nominating Committee and Technology/Website 
Committee noted in the agenda to this Board meeting. 
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Next Board Meeting 

The next Board meeting will be November 19, 2013 at 4:00, Eastern Time. 

There being no further business, upon motion duly made and seconded, the meeting was 
adj ourned at 5:05 pm, Eastern Time. 

Peter H. Carson, Secretary 

Appendices 

Appendix 1: 
Appendix 2: 

Agenda (with attachments) 
Strategic Planning Working Group preliminary recommendations (June 24, 2013) 
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Appendix 2: Strategic Planning Working Group preliminaO, recommendations (June 24, 

2013) 

[Attached] 
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NOTICE TO POLICYHOLDERS 

Insuring Company: Federal Insurance Company 

Enclosed is your commercial insurance policy from Chubb. The bill that corresponds 
with this policy has been mailed separately. When you receive the bill, please pay the 
amount due by the date indicated. Payment should be made directly to Chubb. As 
always, prompt payment will keep your coverage in place. 

If you have any questions about the attached policy or need assistance with 
additional insurance, contact your agent or broker. For questions about billing, call 
our Premium Accounting Service Center at 1-800-372-4822. Thank you for insuring 
through Chubb. 



POLICYHOLDER 
DISCLOSURE NOTICE OF 

TERRORISM INSURANCE COVERAGE 
(for policies with no terrorism exclusion or sublimit) 

Insuring Company: Federal insurance Company 

You are hereby notified that, under the Terrorism Risk Insurance Act (the "Act"), effective 

December 26, 2007, this policy makes available to you insurance for losses arising out of 

certain acts of terrorism. Terrorism is defined as any act certified by the Secretary of the 

Treasury, in concurrence with the Secretary of State and the Attorney General of the 

United States, to be an act of terrorism; to be a violent act or an act that is dangerous to 

human life, property or infrastructure; to have resulted in damage within the United 

States, or outside the United States in the case of an air carrier or vessel or the premises 

of a United States Mission; and to have been committed by an individual or individuals as 

part of an effort to coerce the civilian population of the United States or to influence the 

policy or affect the conduct of the United States Government by coercion. 

You should know that the insurance provided by your policy for losses caused by acts of 

terrorism is partially reimbursed by the United States under the formula set forth in the 

Act. Under this formula, the United States pays 85% of covered terrorism losses that 

exceed the statutorily established deductible to be paid by the insurance company 

providing the coverage. 

However, if aggregate insured losses attributable to terrorist acts certified under the Act 

exceed $100 billion in a Program Year (January 1 through December 31), the Treasury 

shall not make any payment for any portion of the amount of such losses that exceeds 

$100 billion. 
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If aggregate insured losses attributable to terrorist acts certified under the Act exceed 

$100 billion in a Program Year (January 1 through December 31) and we have met our 

insurer deductible under the Act, we shall not be liable for the payment of any portion of 

the amount of such losses that exceeds $100 billion, and in such case insured losses up 

to that amount are subject to pro rata allocation in accordance with procedures 

established by the Secretary of the Treasury. 

The portion of your policy’s annual premium that is attributable to insurance for such acts 

of terrorism is: $ 

If you have any questions about this notice, please contact your agent or broker. 
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IMPORTANT NOTICE TO POLICYHOLDERS 

Insuring Company: Federal Insurance Company 

All of the members of the Chubb Group of Insurance companies doing business in the United States 
(hereinafter "Chubb") distribute their products through licensed insurance brokers and agents ("producers"). Detailed 
information regarding the types of compensation paid by Chubb to producers on US insurance transactions is 
available under the Producer Compensation link located at the bottom of the page at www.chubb.com, or by calling 1- 
866-588-9478. Additional information may be available from your producer. 

Thank you for choosing Chubb. 
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Notice of Loss Control Services 

Insuring Company: Federal Insurance Company 

As a Chubb policyholder, you have loss prevention information and/or services available to you, as 
described in this Notice. 

Employment Practices Liability (EPL) Loss Prevention Services 

Chubb EPL Loss Prevention Web Site 
For information about the program, as well as a way to access many of our available services, 
go to http://csi.chubb.com/epllossprevention. 

ChubbWorks.com 
ChubbWorks.com is a web-based platform that offers multiple services including overviews of 
employment laws, sample employment policies and procedures, and on-line training. To gain 
immediate access to ChubbWorks go to www.chubbworks.com and register using your policy 
number. 

Employment Practices Loss Prevention Guidelines Manual 
Written by John B. Lewis of Baker & Hostetler, LLP exclusively for Chubb, this manual provides 
an overview of key employment issues and offers proactive ideas for avoiding employment 
lawsuits. To order the Employment Practices Loss Prevention Guidelines for Not-For-Profit 
Organizations, simply call 1.866.282.9001, order 14-01-0107, and provide your mailing 
address. 

Loss Prevention Consultant Services 
Chubb has developed a network of more than 120 law firms, human resources consulting firms, 
and labor economist/statistical firms that offer specialized services for employment issues. In 
addition to preferred rates for customers, Chubb will reimburse customers for 50% of the cost 
of the qualified services, up to 10% of the customer’s insurance premium for the EPL 
coverage/insuring agreement. To access the network of consultants and learn more about the 
consultant services program, go to Chubb’s EPL Loss Prevention Web site at 

http://csi.chubb.com/epllossprevention. 

Toll-free Hot Line 
Have a question on how to handle an employment situation? Simply call 1.888.249.8425 to 
access the nationally known employment law firm of Jackson Lewis Schnitzler & Krupman. We 
offer customers an unlimited number of calls to the hot line at no additional charge. 

If you have any questions on the EPL Loss Prevention program, simply consult 
http://csi.chubb.com/epllossprevention or email csi-info@chubb.com. 
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Directors and Officers (D&O) Liability Loss Prevention Services 

Directors and Officers Liability Loss Prevention Manual 
Written by Dan A. Bailey exclusively for Chubb, Directors and Officers Liability Loss Prevention 
for Not-For Profit Organizations discusses general principles governing D&O liability and 
potential exposures for directors and officers. To order Directors and Officers Liability Loss 
Prevention for Not-For Profit Organizations, simply call 1.866.282.9001, order 14-01-0036, and 
provide your mailing address. 

Loss Prevention Guidelines for Independent Directors 
Written exclusively for Chubb by Dan A. Bailey, this manual discusses roles played by 
independent directors, the increasing importance of independent directors, and corporate 
governance best practices. To order Loss Prevention Guidelines for Independent Directors, 
simply call 1.866.282.9001, order 14-01-0679, and provide your mailing address. 

Fiduciary Liability Loss Prevention Services 

Fiduciary Liability Loss Prevention Manual 
Written by Dan A. Bailey exclusively for Chubb, Fiduciary Liability Loss Prevention discusses 

general principles governing fiduciary liability and reviews basic fiduciary duties under ERISA. 
To order Fiduciary Liability Loss Prevention, simply call 1.866.282.9001, order 14-01-0039, and 

provide your mailing address. 

Crime Loss Prevention Services 

Crime Loss Prevention Manual 
Written by KPMG LLP exclusively for Chubb, the Crime Loss Prevention Manual discusses 
general principles governing workplace crime exposures. To order the Crime Loss Prevention 
Manual, simply call 1.866.282.9001, order 14-01-0044, and provide your mailing address. 

Kidnap/Ransom & Extortion Loss Prevention Services 

Kidnap/Ransom & Extortion Loss Prevention Manuals 
Chubb offers Managing Terrorism Risks and Managing Travel Risks, written exclusively for 
Chubb by the Ackerman Group, Inc., an international security consultant. To order the 
Managing Terrorism Risks, simply call 1.866.282.9001, order 14-01-0179, and provide your 
mailing address. To order the Managing Travel Risks, simply call 1.866.282.9001, order 14-01- 
0178, and provide your mailing address. 

The services provided are advisory in nature. While this program is offered as a resource in 
developing or maintaining a loss prevention program, you should consult competent legal counsel 

to design and implement your own program. No liability is assumed by reason of the services, 
access or information provided. All services are subject to change without notice. 
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DECLARATIONS FEDERAL INSURANCE COMPANY 
A stock insurance company, incorporated 
under the laws of indiana, herein called the Company 

Capital Center, 251 North illinois, Suite 1100 
indianapolis, IN 46204-1927 

Policy Number: 8237-5649 

THE DIRECTORS AND OFFICERS LIABILITY AND ENTITY LIABILITY, FIDUCIARY LIABILITY AND 
EMPLOYMENT PRACTICES LIABILITY COVERAGE SECTIONS (WHICHEVER ARE PURCHASED) PROVIDE 
CLAIMS MADE COVERAGE, WHICH APPLIES ONLY TO "CLAIMS" FIRST MADE DURING THE "POLICY 
PERIOD", OR DURING AN APPLICABLE EXTENDED REPORTING PERIOD. THE LIMIT OF LIABILITY TO 
PAY DAMAGES OR SETTLEMENTS WILL BE REDUCED AND MAY BE EXHAUSTED UNLESS OTHERWISE 
PROVIDED HEREIN, BY "DEFENSE COSTS," AND "DEFENSE COSTS" WILL BE APPLIED AGAINST THE 
RETENTION. IN NO EVENT WILL THE COMPANY BE LIABLE FOR "DEFENSE COSTS" OR THE AMOUNT 
OF ANY JUDGMENT OR SETTLEMENT IN EXCESS OF THE APPLICABLE LI MIT OF LIABILITY. READ THE 
ENTIRE POLICY CAREFULLY. 

Item 1. Organization: American College of Commercial Finance Lawyers 

Principal Address: 1155 Avenue of Americas 
New York, NY 10036 

Item 2. Policy Period: (A) 
(B) 

From: 12:01 A.M. on December 1,2013 
To: 12:01 A.M. on December 1,2014 
Local time at the address shown in item 1. 

Item 3. A Combined Maximum Aggregate Limit of Liability is applicable: 

[~ Yes [] No The Combined Maximum Aggregate Limit of Liability for all Claims under 
all Liability Coverage Sections each Policy Year shall be: $NiA 

Item 4. Coverage is available for the following only: 

~] Yes [~ No 

[] Yes No 

l--q Yes [] No 

Yes No 

Yes No 

Directors & Officers Liability and Entity Liability Coverage Section 

Employment Practices Liability Coverage Section 

Fiduciary Liability Coverage Section 

Crime Non-Liability Coverage Section 

Kidnap/Ransom and Extortion Non-Liability Coverage Section 
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Item 5. Extended Reporting Period: 

(A) Additional Period: 

1 year 

(B) Additional Premium: 

75% of Annual Premium 

Item 6. Termination of prior policies: X New Business 

In witness whereof, the Company issuing this Policy has caused this Policy to be signed by its authorized 
officers, but it shall not be valid unless also signed by a duly authorized representative of the Company. 

FEDERAL INSURANCE COMPANY 

/ 
Secretary 

11/27/2013 

Date 

President 

Authorized Representative 
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In consideration of payment of the premium and subject to the Declarations and the limitations, conditions, 
provisions and other terms of this Policy, the Company and the Insureds agree as follows: 

Territory 

1. Coverage shall extend anywhere in the world. 

Terms and Conditions 

Except for these General Terms and Conditions or as specifically provided in any Coverage Section 
of this Policy, the terms and conditions of each Coverage Section shall apply only to that Coverage 
Section. If any provision in these General Terms and Conditions is inconsistent or in conflict with the 
terms and conditions of any Coverage Section, the terms and conditions of such Coverage Section 
shall control for purposes of that Coverage Section. Any defined term referenced in these General 
Terms and Conditions but defined in a Coverage Section shall, for purposes of coverage under that 
Coverage Section, have the meaning set forth in that Coverage Section. 

Definitions 

3. When used in this Policy, unless stated to the contrary in any Coverage Section of this Policy: 

Affiliate means any entity other than a Subsidiary, during such time as the Organization has the 
authority to direct the financial or managerial decision making of such entity, whether by operation of 
law, pursuant to contract or agreement, by means of stock ownership or membership, or pursuant to 
such entity’s charter, articles of incorporation, or by-law provisions. 

Anniversary Date means that date and time exactly one (1) year after the date and time set forth in 
Item 2(A) of the Declarations of these General Terms and Conditions, and each succeeding date and 
time exactly one (1) year after the previous Anniversary Date. 

Application means all signed applications, including attachments and other materials submitted 
therewith or incorporated therein, submitted by the Insureds to the Company for this Policy or for any 
policy of which this Policy is a direct or indirect renewal or replacement. Application shall also 
include all other information or materials provided by the Insureds to the Company in connection 
with the underwriting or issuance of this Policy, including quarterly and annual reports, financial 
statements, and all other filings or submissions to or with any government or regulatory agency, 
whether provided to the Company directly or indirectly through the use of public databases or similar 
sources. All such applications, attachments, materials and other information are deemed attached 
to, incorporated into and made a part of this Policy. 

Claim shall have the meaning set forth in the applicable Liability Coverage Section. 

Coverage Event means the event or loss which must occur or be sustained or discovered in order to 
invoke coverage under the applicable Non-Liability Coverage Section. 

Defense Costs shall have the meaning set forth in the applicable Coverage Section. 
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Domestic Partner means any natural person qualifying as a domestic partner under the provisions 
of any applicable federal, state or local law or under the provisions of any formal program established 
by the Organization. 

Employment Claim shall have the meaning set forth in the applicable Coverage Section. 

Financial Impairment means the status of an Organization resulting from: 

(® the appointment by any state or federal official, agency or court of any receiver, conservator, 
liquidator, trustee, rehabilitator or similar official to take control of, supervise, manage or 
liquidate such Organization; or 

(b) such Organization becoming a debtor in possession under the United States bankruptcy law 
or the equivalent of a debtor in possession under the law of any other country. 

insured shall have the meaning set forth in the applicable Coverage Section. 

Insured Capacity means the position or capacity of an Insured Person that causes him or her to 
meet the definition of Insured Person set forth in the applicable Coverage Section. Insured 
Capacity does not include any position or capacity held by an Insured Person in any organization 
other than the Organization, even if the Organization directed or requested the Insured Person to 
serve in such position or capacity in such other organization. 

insured Person shall have the meaning set forth in the applicable Coverage Section. 

Loss shall have the meaning set forth in the applicable Coverage Section. 

Liability Coverage Section means the Directors & Officers Liability and Entity Liability, Employment 
Practices Liability, and Fiduciary Liability Coverage Sections of this Policy, if purchased as set forth in 
item 4 of the Declarations of these General Terms and Conditions. 

Manager means any natural person who has been, now is or shall be appointed a manager, member 
of the Board of Managers or equivalent executive of an Organization that is a limited liability company. 

Non-Liability Coverage Section means the Crime and Kidnap/Ransom and Extortion Coverage 
Sections of this Policy, if purchased as set forth in item 4 of the Declarations of these General Terms 
and Conditions. 

Organization means, collectively, those organizations designated in Item 1 of the Declarations of 
these General Terms and Conditions except as otherwise provided in any Coverage Section, 
including any such organization in its capacity as a debtor in possession under the United States 
bankruptcy law or in an equivalent status under the law of any other country. 

Policy Period means the period of time set forth in item 2 of the Declarations of these General 
Terms and Conditions, subject to any prior termination in accordance with Subsection 17 of these 
General Terms and Conditions. 

Policy Year means the period, within the Policy Period, from the date and time set forth in item 2(A) 
of the Declarations of these General Terms and Conditions to the first Anniversary Date, or the 
period, within the Policy Period, from an Anniversary Date to its next succeeding Anniversary 
Date, subject to any prior termination in accordance with Subsection 17 of these General Terms and 
Conditions. 

Pollutants means: 
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(a) any substance located anywhere in the world exhibiting any hazardous characteristics as defined 
by, or identified on a list of hazardous substances issued by the United States Environmental 
Protection Agency or any state, county, municipality or locality counterpart thereof, including, 
without limitation, solids, liquids, gaseous or thermal irritants, contaminants or smoke, vapor, 
soot, fumes, acids, alkalis, chemicals or waste materials, or 

(b) any other air emission, odor, waste water, oil or oil products, infectious or medical waste, 
asbestos or asbestos products, or any noise. 

Potential Employment Claim shall have the meaning set forth in the applicable Coverage Section. 

Potential Third Party Claim shall have the meaning set forth in the applicable Coverage Section. 

Related Claims means all Claims for Wrongful Acts based upon, arising from, or in consequence 
of the same or related facts, circumstances, situations, transactions or events or the same or related 
series of facts, circumstances, situations, transactions or events. 

Subsidiary means, subject to the provisions of Subsections 9, 10 and 11 of these General Terms 
and Conditions: 

any not-for-profit entity during any time in which the Organization owns or controls, directly or 
through one or more Subsidiaries, the present right to elect or appoint more than fifty percent 
(50%) of such entity’s directors or trustees; or 

(b) any not-for-profit limited liability company during any time in which the Organization owns or 
controls, directly or through one or more Subsidiaries, the present right to elect, appoint or 
designate more than fifty percent (50%) of such entity’s Managers. 

Third Party Claim shall have the meaning set forth in the applicable Coverage Section. 

Wrongful Act shall have the meaning set forth in each applicable Liability Coverage Section. 

Extended Reporting Period 

4. (a) If any Liability Coverage Section is either terminated or not renewed for any reason other 
than nonpayment of premium, any Insured shall have the right to purchase an Extended 
Reporting Period for the period set forth in Item 5(A) of the Declarations of these General 
Terms and Conditions. This right to purchase an Extended Reporting Period shall lapse unless 
written notice of election to purchase the Extended Reporting Period, together with payment of 
the additional applicable premium due as set forth in Item 5(B) of the Declarations of these 
General Terms and Conditions, is received by the Company within thirty (30) days after the 
end of the Policy Period. 

(b) 

Limits of Liability 

If the Extended Reporting Period is purchased, then coverage otherwise afforded by such 
Liability Coverage Section will be extended to apply to Loss from Claims first made during 
such Extended Reporting Period but only forWrongful Acts committed or allegedly committed 
before the end of the Policy Period or the date of any conversion of coverage described in 
Subsection 9, 10 or 11 of these General Terms and Conditions, whichever is earlier. The 
entire additional premium for the Extended Reporting Period shall be deemed fully earned at 
the inception of such Extended Reporting Period. The Limit of Liability for the Extended 
Reporting Period shall be part of and not in addition to the applicable Limits of Liability for the 
Policy Year immediately preceding the expiration of the Policy Period. 
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(a) Solely with respect to all Liability Coverage Sections: 

If the Combined Maximum Aggregate Limit of Liability for all Liability Coverage 
Sections is elected, as set forth in Item 3 of the Declarations of these General Terms 
and Conditions, such amount shall be the maximum aggregate liability of the Company 
for all Loss from all Claims first made during each Policy Year under all Liability 
Coverage Sections combined, regardless of the number of Claims; provided that the 
maximum aggregate liability of the Company for all Loss from all Claims first made 
during each Policy Year under each Liability Coverage Section shall not exceed the 
respective Limit of Liability as set forth in Item 2 of the Declarations of each applicable 
Liability Coverage Section. If the Limit(s) of Liability of any Liability Coverage 
Section, as set forth in Item 2 of the Declarations for such Liability Coverage Section, 
is less than the Combined Maximum Aggregate Limit of Liability for all Liability 
Coverage Sections as set forth in Item 3 of the Declarations of these General Terms 
and Conditions, such lesser limit shall be a sublimit and such amount shall be part of, 
and not in addition to, the Combined Maximum Aggregate Limit of Liability for all 
Liability Coverage Sections as set forth in Item 3 of the Declarations of these General 
Terms and Conditions. 

If the Combined Maximum Aggregate Limit of Liability for all Liability Coverage 
Sections is not elected, the maximum aggregate liability of the Company for all Loss 
from all Claims first made during each Policy Year under each Liability Coverage 
Section shall be the respective Limit of Liability as set forth in Item 2 of the Declarations 
for such Liability Coverage Section, regardless of the number of Claims. 

Except as otherwise expressly provided in any Liability Coverage Section, Defense 
Costs are part of and not in addition to the applicable Limits of Liability set forth in Item 2 
of the Declarations of the applicable Liability Coverage Section, and the payment by 
the Company of Defense Costs shall reduce and may exhaust such applicable Limits of 
Liability. 

(b) Solely with respect to each Non-Liability Coverage Section, the Company’s maximum liability 
shall be the respective Limit(s) of Liability set forth in the Declarations of such Non-Liability 
Coverage Section. 

Reporting and Notice 

6. (a) The Insureds shall, as a condition precedent to exercising any right to coverage 
under any Liability Coverage Section, give to the Company written notice of any Claim as 
soon as practicable, but: 

if such Liability Coverage Section expires (or is otherwise terminated) without being 
renewed and if no Extended Reporting Period is purchased with respect to such Liability 
Coverage Section, no later than the sixtieth (60th) day after the effective date of 
expiration or termination; or 

if an Extended Reporting Period is purchased with respect to such Liability Coverage 
Section, no later than the last day of the Extended Reporting Period. 

Solely with respect to the Directors & Officers Liability and Entity Liability Coverage Section 
and the Fiduciary Liability Coverage Section, if: 
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an insured becomes aware of circumstances during the Policy Period which could 
give rise to a Claim and gives written notice of such circumstances to the Company as 
soon as practicable during the Policy Period, or 

an insured receives during the Policy Period a written request to toll or waive a 
statute of limitations applicable to Wrongful Acts committed, attempted, or allegedly 
committed or attempted before or during the Policy Period and gives written notice 
of such request and of such alleged Wrongful Acts to the Company as soon as 
practicable during the Policy Period, 

then any Claim subsequently arising from such circumstances referred to in (i) above, or from 
the Wrongful Acts referred to in (ii) above shall be deemed to have been first made against 
the insured during the Policy Year in which the written notice described in (i) or (ii) above was 
first given by an insured to the Company, provided any such subsequent Claim is reported to 
the Company as set forth in Subsection 6(a) above. With respect to any such subsequent 
Claim, no coverage under the Directors & Officers Liability and Entity Liability Coverage 
Section or the Fiduciary Liability Coverage Section shall apply to loss incurred prior to the date 
such subsequent Claim is actually made. 

Solely with respect to the Employment Practices Liability Coverage Section, if during 
the Policy Period any Insured: 

becomes aware of a Potential Employment Claim or Potential Third Party Claim and 
gives written notice of such Potential Employment Claim or Potential Third Party 
Claim to the Company as soon as practicable during the Policy Period; and 

(ii) requests coverage under the Employment Practices Liability Coverage Section for any 
Employment Claim or Third Party Claim subsequently resulting from such Potential 
Employment Claim or Potential Third Party Claim; 

then any Employment Claim or Third Party Claim subsequently arising from such Potential 
Employment Claim or Potential Third Party Claim referred to in (i) above shall be deemed to 
have been first made against the Insured during the Policy Year in which the written notice 
described in (i) and (ii) above was first given by an insured to the Company, provided any 
such subsequent Employment Claim or Third Party Claim is reported to the Company as set 
forth in Subsection 6(a) above. With respect to any such Employment Claim or Third Party 
Claim, no coverage under the Employment Practices Liability Coverage Section shall apply to 
loss incurred prior to the date such subsequent Employment Claim or Third Party Claim is 
actually made. 

(d) Solely with respect to any Non-Liability Coverage Section, the Insureds shall give notice of 
a Coverage Event in accordance with the applicable Proof of Loss and Legal Proceedings 
Subsection of such Coverage Section. 

(e) The Insureds shall, as a condition precedent to exercising any right to coverage 
under this Policy, give to the Company such information, assistance, and cooperation as the 
Company may reasonably require, and shall include in any notice under Subsection 6(a), (b) or 
(c) above a description of the Claim, Potential Employment Claim, Potential Third Party 
Claim or circumstances, the nature of any alleged Wrongful Acts, the nature of the alleged or 
potential damage, the names of all actual or potential claimants, the names of all actual or 
potential defendants, and the manner in which such insured first became aware of the Claim, 
Potential Employment Claim, Potential Third Party Claim or circumstances. 

Spouses, Estates and Legal Representatives 
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Subject to all limitations, conditions, provisions and other terms of these General Terms and 
Conditions and of the applicable Liability Coverage Section, coverage shall extend to Claims for 
the Wrongful Acts of an Insured Person made against: 

(a) the estate, heirs, legal representatives or assigns of such Insured Person if such insured 
Person is deceased or the legal representatives or assigns of such Insured Person if such 
Insured Person is incompetent, insolvent or bankrupt; or 

(b) the lawful spouse or Domestic Partner of such insured Person solely by reason of such 
spouse’s or Domestic Partner’s status as a spouse or Domestic Partner, or such spouse’s or 
Domestic Partner’s ownership interest in property which the claimant seeks as recovery for 
an alleged Wrongful Act of such Insured Person. 

All provisions of these General Terms and Conditions and of the applicable Liability Coverage 
Section, including without limitation the Retention, that are applicable to Loss incurred by the 
Insured Person shall also apply to loss incurred by the estate, heirs, legal representatives, assigns, 
spouse and/or Domestic Partner of such Insured Person. The coverage provided by this 
Subsection 7 shall not apply with respect to any loss arising from an act or omission by an Insured 
Person’s estate, heirs, legal representatives, assigns, spouse or Domestic Partner. 

Notice 

Any notice to the Company with respect to any Coverage Section shall designate the Coverage 
Section under which notice is being given and shall be treated as notice only under the Coverage 
Section(s) so designated. 

Notice to the Company of a Claim, Potential Employment Claim or Potential Third Party Claim or 
of circumstances which could give rise to a Claim under any Liability Coverage Section or of a 
Coverage Event under any Non-Liability Coverage Section, shall be given in writing addressed to: 

Attn: Claims Department 
Chubb Group of Insurance Companies 
15 Mountain View Road 
Warren, New Jersey 07059 

All other notices to the Company shall be given in writing addressed to: 

Attn: Chubb Specialty Insurance Underwriting 
Chubb Group of Insurance Companies 
15 Mountain View Road 
Warren, New Jersey 07059 

Any such notice shall be effective on the date of receipt by the Company at such address. 

Changes in Exposure 

9. Acquisition/Creation of Another Orqanization 

(a) If before or during the Policy Period any Organization: 

(i) acquires securities or voting rights in another organization or creates another 
organization, which as a result of such acquisition or creation becomes a Subsidiary; or 
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(ii) acquires another organization by merger into or consolidation with the Organization 
such that the Organization is the surviving entity, 

then coverage shall be provided for such other organization, and its Insureds, with respect to 
any: 

(1) Liability Coverage Section: solely for Wrongful Acts committed, attempted, or 
allegedly committed or attempted after the effective date of such acquisition or creation 
unless the Company agrees, after presentation of a complete application and all other 
appropriate information, to provide coverage by endorsement for Wrongful Acts 
committed, attempted, or allegedly committed or attempted by such Insureds before 
such acquisition or creation; or 

(2) Non-Liability Coverage Section: after the effective date of such event, pursuant to the 
Liability for Prior Losses Subsection of such Non-Liability Coverage Section, 

(b) If, at the time of an acquisition or creation described in paragraph 9(a) above, 

the total assets of any such acquired or created organization exceed twenty-five percent 
(25%) of the total assets of the Organization (as reflected in the most recent audited 
consolidated financial statements of such organization and the Organization, 
respectively, as of the date of such acquisition or creation); or 

solely with respect to the Employment Practices Liability Coverage Section, if purchased 
as set forth in Item 4 of the Declarations of these General Terms and Conditions, the 
total number of employees of the acquired or created organization exceeds twenty-five 
percent (25%) of the total number of employees of the Organization immediately prior to 
the acquisition or creation, 

then the Organization shall give written notice of such acquisition or creation to the Company 
as soon as practicable, but in no event later than sixty (60) days after the date of such 
acquisition or creation, together with such other information as the Company may require and 
shall pay any reasonable additional premium required by the Company. If the Organization 
fails to give such notice within the time specified in the preceding sentence, or fails to pay the 
additional premium required by the Company, coverage for such acquired or created 
organization and its Insured Persons shall terminate wilh respect to Claims first made more 
than sixty (60) days after such acquisition or creation. Coverage for any acquired or created 
organization described in this paragraph, and for its Insureds, shall be subject to such 
additional or different terms, conditions and limitations of coverage as the Company in its sole 
discretion may require. 

10. Acquisition by Another Organization 

(a) the Organization merges into or consolidates with another organization and the Organization 
is not the surviving entity; or 

(b) another organization or person or group of organizations and/or persons acting in concert 
acquires securities or voting rights which result in ownership or voting control by the other 
organization(s) or person(s) of more than fifty percent (50%) of the outstanding securities or 
voting rights representing the present right to vote for the election of or to appoint directors or 
Managers of the Organization, 

then coverage under this Policy with respect to: 
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(i) any Liability Coverage Section: shall continue until termination of such Coverage Section, but 
only with respect to Claims for Wrongful Acts committed, attempted, or allegedly committed 
or attempted by the Insureds before such merger, consolidation or acquisition; 

(i~) the Crime Coverage Section: shall terminate subject to Subsection 19, Exclusions, of such 
Coverage Section; or 

(iii) the Kidnap/Ransom and Extortion Coverage Section: shall terminate subject to Subsection 
7(h), Exclusions, of such Coverage Section. 

Upon the occurrence of any event described in paragraph 10(a) or (b) above, the entire premium for 
this Policy shall be deemed fully earned. The Organization shall give written notice of such merger, 
consolidation or acquisition to the Company as soon as practicable, but in no event later than sixty 
(60) days after the date of such merger, consolidation or acquisition, together with such other 
information as the Company may require. Upon receipt of such notice and information and at the 
request of the Organization, the Company shall provide to the Organization a quotation for an 
extension of coverage (for such period as may be negotiated between the Company and the 
Organization) with respect to Claims for Wrongful Acts committed, attempted, or allegedly 
committed or attempted by the Insureds before such merger, consolidation or acquisition. Any 
coverage extension pursuant to such quotation shall be subject to such additional or different terms, 
conditions and limitations of coverage, and payment of such additional premium, as the Company in 
its sole discretion may require. 

11. Cessation of Subsidiary 

In the event an organization ceases to be a Subsidiary before or during the Policy Period, then with 
respect to any: 

Liability Coverage Section: coverage with respect to such former Subsidiary and its 
Insureds shall continue until termination of such Coverage Section, but only with respect to 
Claims for Wrongful Acts committed, attempted, or allegedly committed or attempted while 
such organization was a Subsidiary; or 

(b) Non-Liability Coverage Section: such former Subsidiary and its Insureds shall cease to be 
Insureds as of the effective date of such cessation, and coverage under such Non-Liability 
Coverage Section shall thereafter apply only as provided in such Non-Liability Coverage 
Section, 

Valuation and Foreign Currency 

12. All premiums, limits, retentions, loss and other amounts under this Policy are expressed and payable 
in the currency of the United States of America. Except as otherwise provided in any Coverage 
Section, if a judgment is rendered, a settlement is denominated or any element of loss under this 
Policy is stated in a currency other than United States of America dollars, payment under this Policy 
shall be made in United States of America dollars at the rate of exchange published in The Wall 
Street Journal on the date the judgment becomes final, the amount of the settlement is agreed upon 
or any element of loss is due, respectively. 

Subrogation 

13. In the event of any payment under this Policy, the Company shall be subrogated to the extent of such 
payment to all the Insured’s rights of recovery, and such Insured shall execute all papers required 
and shall do everything necessary to secure and preserve such rights, including the execution of 

14-02-10190 (Ed. 11/2004) Page 10 of 12 



ForeFront PortfoliosM 

For Not-for-Profit Organizations 
General Terms and Conditions Section 

such documents necessary to enable the Company effectively to bring suit or otherwise pursue 
subrogation rights in the name of the insured. 

Action Against the Company 

14. No action may be taken against the Company unless, as a condition precedent thereto, there shall 
have been full compliance with all the terms of this Policy. No person or entity shall have any right 
under this Policy to join the Company as a party to any action against any insured to determine such 
Insured’s liability nor shall the Company be impleaded by such insured or legal representatives of 
such insured. 

Organization 

15. 

Rights and Obligations 

By acceptance of this Policy, the Organization first named in Item 1 of the Declarations of these 
General Terms and Conditions ("First Named Organization") agrees that it shall be considered the 
sole agent of, and shall act on behalf of, each insured with respect to: the payment of premiums and 
the receiving of any return premiums that may become due under this Policy; the negotiation, 
agreement to and acceptance of endorsements; the giving or receiving of any notice provided for in 
this Policy (except the giving of notice to apply for an Extended Reporting Period); the adjustment of 
loss amounts; and the receipt or enforcement of payment of Loss (and the First Named 
Organization further agrees that it shall be responsible for application of any such payment as 
provided in this Policy). Each Insured agrees that the First Named Organization shall act on its 
behalf with respect to all such matters. 

Alteration and Assignment 

16. No change in, modification of, or assignment of interest under this Policy shall be effective except 
when made by written endorsement to this Policy which is signed by an authorized employee of 
Chubb & Son, a division of Federal insurance Company. 

Termination of Policy or Coverage Section 

17. This Policy or any Coverage Section shall terminate at the earliest of the following times: 

(a) upon expiration of the Policy Period as set forth in item 2(B) of the Declarations of these 
General Terms and Conditions; 

(b) twenty (20) days after receipt by the Organization of a written notice of termination from the 
Company based upon non-payment of premium, unless the premium is paid within such twenty 
(20) day period; or 

(c) at such other time as may be agreed upon by the Company and the Organization. 

The Company shall refund the unearned premium computed pro rata. Payment or tender of any 
unearned premium by the Company shall not be a condition precedent to the effectiveness of a 
notice of termination, but such payment shall be made as soon as practicable thereafter. 

Termination of Prior Bonds or Policies 
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18. Any bonds or policies issued by the Company or its affiliates and set forth in Item 6 of the 
Declarations of these General Terms and Conditions shall terminate, if not already terminated, as of 
the inception of this Policy. 

Representations and Severability 

19. (a) In granting coverage to the Insureds under this Policy, the Company has relied upon the 
declarations and statements in the Application. Such declarations and statements are the 
basis of the coverage granted in this Policy and shall be considered as incorporated in and 
constituting part of this Policy. 

(b) Solely with respect to any Liability Coverage Section, the Application shall be construed as 
a separate application for coverage by each insured Person, and no fact pertaining to or 
knowledge possessed by any insured Person shall be imputed to any other insured Person 
for the purpose of determining if coverage is available. 

The statements and representations in the Application will be deemed to have been made by 
all Organizations. For the purpose of determining if coverage is available, facts pertaining to 
and knowledge possessed by: 

(i) the Chief Financial Officer, President, Executive Director, Chief Executive Officer or 
Chairperson of an Organization shall be imputed only to that Organization and its 
Subsidiaries and their respective Plans; and 

(ii) any individual signing the Application shall be imputed to all Organizations, 
Subsidiaries, Affiliates and Plans. 

Bankruptcy 

20. Bankruptcy or insolvency of any insured shall not relieve the Company of its obligations nor deprive 
the Company of its rights or defenses under this Policy. 

Headings 

21. The descriptions in the headings and sub-headings of this Policy are solely for convenience, and 
form no part of the terms and conditions of coverage. 

Compliance With Applicable Trade Sanction Laws 

22. This insurance does not apply to the extent that trade or economic sanctions or other laws or regulations 
prohibit us from providing insurance. 
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Schedule of Forms 

To be attached to and form part of 
Policy No. 8237-5649 

Company: 

Issued to: American College of Commercial Finance Lawyers 

Federal Insurance Company 

ForeFront Portfolio for Not-for-Profit Organizations General Terms and Conditions Section (Federal) 

14-02-11315 (7/05 ed.) 

14-02-11316 (7/05 ed.) 

14-02-11317 (2/09 ed.) 

14-02-11575 (11/05 ed.) 

14-02-12049 (5/06 ed.) 

14-02-14839 (6/12 ed.) 

14-02-19952 (5/13 ed.) 

ForeFront Portfolio for Not-for-Profit Organizations D&O Liability & Entity Liability Coverage Section (Federal) 

14-02-11267 (6/05 ed.) 

14-02-11318 (10/08 ed.) 

14-02-11319 (8/08 ed.) 

14-02-11692 (8/10 ed.) 

14-02-14326 (7/08 ed.) 

14-02-14482 (8/10 ed.) 

14-02-14977 (3/09 ed.) 

14-02-15090 (4/09 ed.) 
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Coverage Section: 
(Federal) 

Effective date of 
this endorsement: 

ENDORSEMENT 

ForeFront Portfolio for Not-for-Profit Organizations General Terms and Conditions Section 

December 1, 2013 Company: Federal Insurance Company 

Endorsement No. 1 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

NEW YORK AMENDATORY ENDORSEMENT 
NOTICE ADDENDUM TO THE APPLICATION, DECLARATIONS AND POLICY 

The Liability Coverage Sections (defined as the Directors and Officers Liability and Entity Liability, the 
Employment Practices Liability, and the Fiduciary Liability Coverage Sections) of the ForeFront Portfolio 
For Not-for-Profit Organizations Policy (the Policy) provide claims-made coverage. This NOTICE gives 
information about claims made policies as required by applicable New York laws and regulations. 

PRIOR ACTS: If a claims made coverage section contains a retroactive date, then that coverage section 
provides no coverage for claims arising out of incidents, occurrences or alleged wrongful acts which took 
place prior to that retroactive date. 

CLAIMS MADE DURING POLICY PERIOD: Claims made coverage covers only claims actually made or 
incidents reported against the insured while the applicable coverage section remains in effect or any 
applicable Extended Reporting Period (ERP). All coverage under each coverage section ceases upon 
the termination date, except for the automatic ERP coverage, unless the Insured purchases the 
additional ERP. 

EXTENDED REPORTING PERIOD: The Policy provides a 60-day automatic ERP from the termination or 
expiration date of the applicable Liability Coverage Section, if no additional ERP is purchased. New 
York regulation entitles a not-for-profit Insured to purchase an additional 3-year ERP for the Directors & 
Officers Liability and Entity Liability Coverage Section and 1-year ERP for the Fiduciary Liability and the 
Employment Practices Liability Coverage Sections. The charge for the additional ERP is the percentage 
of the current Policy premium set forth in the "Extended Reporting Period" item of the Declarations for the 
General Terms and Conditions Section of the Policy. If an additional ERP is not purchased and the 
subsequent policy does not provide full prior acts coverage or is an occurrence policy, there may be gaps 
in coverage. Because an unlimited ERP is not available under this Policy, if an additional ERP is 
purchased, there may be potential gaps in coverage after the expiration of the additional ERP. 

CLAIMS MADE POLICY MATURITY: When the retroactive date on a claims made policy is concurrent 
with the effective date of the policy or less than five years prior to the effective date, there is considered to 
be a reduced level of exposure in relation to an occurrence policy. For this reason, claims- made rates 
are comparatively lower than occurrence rates. As the claims-made relationship matures, an insured can 
expect substantial annual premium increases independent of overall rate level increases. If, however, the 
retroactive date on a claims-made policy is more than five years prior to the effective date of the policy, 
that claims-made relationship is considered mature and rate levels will not increase for this reason. 
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Coverage Section: 
(Federal) 

ENDORSEMENT 

ForeFront Portfolio for Not-for-Profit Organizations General Terms and Conditions Section 

Effective date of 
this endorsement: December 1, 2013 Company: Federal Insurance Company 

Endorsement No. 2 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

NEW YORK ADDENDUM TO THE DECLARATIONS 
GENERAL TERMS AND CONDITIONS SECTION 

In consideration of the premium charged, it is agreed that: 

Item 5. Extended Reporting Period of the Declarations to the General Terms and Conditions 
Section is amended to read as follows: 

"5. Extended Reporting Period: 

A. Directors and Officers Liability and Entity Liability Coverage Section: 

(1) Additional Period: (2) Additional Premium (AP): (3) AP with Reinstated Limit: 

1 year 75 % of Annual Premium 175 % of Annual Premium 

3 years 125 % of Annual Premium 250 % of Annual Premium 

B. Employment Practices Liability and Fiduciary Liability Coverage Sections: 

(1) Additional Period: (2) Additional Premium (AP): 

1 year N/A % of Annual Premium 

The policy will be deemed to have been amended to the extent necessary to effect the purposes of this 
Amendatory Endorsement. 

The regulatory requirements of this Amendatory Endorsement shall supersede and take precedence over 
any provisions of the policy or any endorsement to the policy, whenever added, that are inconsistent with or 
contrary to the provisions of this Amendatory Endorsement, unless such policy or endorsement provisions 
comply with the applicable insurance laws of the state of New York. 
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other terms, conditions and limitations of this policy shall remain unchanged. 

Authorized Representative 
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Coverage Section: 
(Federal) 

ENDORSEMENT 

ForeFront Portfolio for Not-for-Profit Organizations General Terms and Conditions Section 

Effective date of 
this endorsement: December 1, 2013 Company: Federal Insurance Company 

Endorsement No. 3 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

NEW YORK AMENDATORY ENDORSEMENT 
TO THE GENERAL TERMS AND CONDITIONS SECTION 

In consideration of the premium charged, it is agreed that: 

Subsection 4. Extended Reporting Period of the General Terms and Conditions Section is amended 
to read as follows: 

"4. Extended Reporting Period 

(a) in the event of: 

(i) termination or non-renewal of a Liability Coverage Section; or 

a decrease in limits, reduction of coverage, increased deductible or self-insured 
retention, new exclusion, or any other change in coverage less favorable to the 
Insured in a Liability Coverage Section, 

(each a "Termination of Coverage") any Insured shall have the right to an extension of 
coverage as set forth in this Subsection 4 of these General Terms and Conditions, for 
Loss from Claims first made against the Insured during such Extended Reporting 
Period but only for Wrongful Acts committed or allegedly committed before such 
Termination of Coverage or the date of any conversion of coverage described in 
Subsection 9, 10 or 11 of these General Terms and Conditions, whichever is earlier (the 
Extended Reporting Period). If the Termination of Coverage is pursuant to paragraph (i) 
above, the Extended Reporting Period will be effective only for the non-renewed or 
terminated Liability Coverage Section. If the Termination of Coverage is for an event 
set forth in paragraph (ii) above, the Extended Reporting Period will be effective only as 
to the coverage terminated. 

(b) Upon a Termination of Coverage, the Company automatically will provide an Extended 
Reporting Period for sixty (60) days after the effective date of the Termination of 
Coverage. The limit of liability for such Extended Reporting Period shall be part of and 
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not in addition to the applicable Limit of Liability for the Policy Year immediately 
preceding the effective date of the Termination of Coverage. No later than thirty (30) 
days after the effective date of a Termination of Coverage, the Company will inform the 
Insured in writing of the automatic Extended Reporting Period, and of the availability, the 
premium for, and the importance of purchasing an additional Extended Reporting Period. 

Upon a Termination of Coverage an Insured may purchase an Extended Reporting 
Period for the period set forth in Item 5 of the Declarations for these General Terms and 
Conditions; provided that an insured shall have the right to purchase an Extended 
Reporting Period of one (1) or three (3) years for the Directors and Officers Liability 
Coverage Section and of one (1) year for the Employment Practices Liability Coverage 
Section and the Fiduciary Liability Coverage Section. The Limit of Liability for the 
Extended Reporting Period shall be part of and not in addition to the applicable Limits of 
Liability for the Policy Year immediately preceding the expiration of the Policy Period, 
provided that, for the Directors and Officers Liability Coverage Section: the insured shall 
have the right to purchase an Extended Reporting Period with a limit of liability that is in 
addition to, and equal to, the maximum Limit of Liability set forth in Item 2 of the 
Declarations for the Directors & Officers Liability and Entity Liability Coverage Section, if 
the Insured has maintained a claims made relationship with the Company for three or 
more years; or the greater of the remaining amount of such Limit of Liability or 50% of 
such Limit of Liability, if the Insured has maintained a claims made relationship with the 
Company for less than three years. If a Claim is first made against an insured during 
the Policy Period such Claim shall be subject to the then remaining applicable Limit of 
Liability for such Policy Period and in no event shall the limit of liability applicable to the 
Extended Reporting Period apply to such Claim. 

(d) To exercise the right to purchase an Extended Reporting Period, the Insured must give 
the Company written notice of the Extended Reporting Period being purchased, together 
with the premium for such Extended Reporting Period, within the later of: sixty (60) days 
of the effective date of Termination of Coverage; or thirty (30) days of the date of the 
notice described in paragraph (b) above; or one hundred twenty (120) days of the 
effective date of Termination of Coverage if the Organization has been placed in 
liquidation or bankruptcy or has permanently ceased operations and neither it nor its 
designated trustee has purchased any such Extended Reporting Period. 

(e) Upon Termination of Coverage: any return premium due to the Insured shall be credited 
toward the premium for an Extended Reporting Period purchased by the Insured; and if 
premium and/or retention or coinsurance amounts are owed to the Company during the 
Policy Period, any amount received by the Company as payment for an Extended 
Reporting Period shall be applied first to such premium and/or retention and coinsurance. 
If the Insured purchases the Extended Reporting Period, then such Extended Reporting 
Period shall be in lieu of the automatic Extended Reporting Period described above and 
shall begin effective immediately as of the date of the Termination of Coverage. The 
entire additional premium for the Extended Reporting Period shall be deemed fully 
earned at the inception of such Extended Reporting Period." 

Subsection 5. Limits of Liability of the General Terms and Conditions Section is amended to add the 
following at the end of such Subsection: 

If the Company concludes that, based on any Claim which has been reported to the 
Company and to which this Policy may apply, the applicable Limit of Liability is likely to 
be exhausted by the payment of judgments or settlements, the Company will notify the 
Organization, in writing, to that effect. 

14-02-11317 (02/2009) Page 2 



When the applicable Limit of Liability has been exhausted by the payment of judgments, 
settlements and!or Defense Costs: 

The Company will notify the Organization, in writing, as soon as practicable, that 
such Limit of Liability has been exhausted and that the Company’s duty to defend 
any Claim subject to such Limit of Liability has also ended; 

(B) The Company will initiate and cooperate in the transfer of control, to any 
appropriate Insured, of all Claims which are subject to the Limit of Liability and 
which are reported to the Company before the Limit of Liability is exhausted. The 
Insured must cooperate in the transfer of control of such Claims; 

(c) The Company agrees to take such steps, as deemed appropriate, to avoid 
default in, or to continue the defense of, such Claims until such transfer is 
completed, provided the appropriate Insured is cooperating in completing such 
transfer; 

(D) The Company will take no action whatsoever with respect to any Claim that 
would have been subject to the Limit of Liability, had it not been exhausted, if the 
Claim is reported to the Company after such Limit of Liability has been 
exhausted; and 

(E) The Organization will reimburse the Company for expenses incurred in taking 
steps deemed appropriate in accordance with paragraph (a)(iv)(B) above. 

The duty of the Organization to reimburse the Company will begin on: the date 
on which the Limit of Liability is exhausted, if the Company sent notice in 
accordance with the first sentence in paragraph (a)(iv) above; or the date on 
which the Company sent notice in accordance with the paragraph (a)(iv)(A) 
above, if the Company fails to send notice in accordance with the first sentence 
of paragraph (a)(iv) above. 

(H) The exhaustion of the Limit of Liability by the payment of judgments or 
settlements, and the resulting termination of the Company’s duty to defend, will 
not be affected by the Company’s failure to comply with any of the provisions of 
this Subsection 5(a)(iv)." 

The introductory language of Subsection 6. Reporting and Notice (a) of the General Terms and 
Conditions Section is amended to read as follows: 

"The Insureds shall, as a condition precedent to exercising any right to coverage under any Liability 
Coverage Section, give to the Company or to a licensed agent of the Company in the state of New 
York with particulars sufficient to identify the person or entity entitled to coverage under this Policy, 
written notice of any Claim as soon as practicable, but:" 

Subsection 8. Notice of the General Terms and Conditions Section is amended to add the 
following as the third paragraph thereof: 

"Notice of a Claim under any Liability Coverage Section or of a Coverage Event under any 
Non-Liability Coverage Section may also be given in writing to a licensed agent of the 
Company in the state of New York, with particulars sufficient to identify the person or entity 
entitled to coverage under this policy. Such notice will be deemed notice to the Company." 
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Subsection 8. Notice of the General Terms and Conditions Section is amended further to add the 
following as the last sentence thereof: 

"Failure by an Insured to give a notice required within a prescribed time will not invalidate any 
coverage that would have been available if it is shown that it was not reasonably possible to give 
such notice within the prescribed time, and that notice was given as soon as reasonably 
possible." 

The first paragraph of Subsection 10. Acquisition by Another Organization of the General Terms 
and Conditions Section is amended to read as follows: 

(a) the Organization merges into or consolidates with another organization and the 
Organization is not the surviving entity; or 

(b) another organization or person or group of organizations and!or persons acting in concert 
acquires securities or voting rights which result in ownership or voting control by the other 
organization(s) or person(s) of more than fifty percent (50%) of the outstanding securities 
or voting rights representing the present right to vote for the election of or to appoint 
directors or Managers of the Organization, 

then coverage under this Policy shall continue until termination of this Policy, but only with 
respect to Claims for Wrongful Acts committed, attempted, or allegedly committed or attempted 
by the Insureds before such merger, consolidation or acquisition, with respect to any Liability 
Coverage Section and to loss sustained before such merger, consolidation or acquisition and 
otherwise covered with respect to any Non-Liability Coverage Section." 

The first sentence of the second paragraph of Subsection 10. Acquisition by Another 
Organization of the General Terms and Conditions Section is amended to read as follows: 

"Upon the occurrence of any event described in paragraph 10(a) or (b) above, the Organization 
shall give written notice of such merger, consolidation or acquisition to the Company as soon as 
practicable, but in no event later than sixty (60) days after the date of such merger, consolidation 
or acquisition, together with such other information as the Company may require." 

Paragraph (a) of Subsection 11. Cessation of Subsidiary of the General Terms and Conditions 
Section is amended to read as follows: 

"(a) Liability Coverage Section: coverage with respect to such former Subsidiary and its 
Insureds shall continue until termination of such Coverage Section and any applicable 
Extended Reporting Period for such Coverage Section, but only with respect to Claims 
for Wrongful Acts committed, attempted, or allegedly committed or attempted while such 
Organization was a Subsidiary;, or" 

Subsection 14. Action Against the Company of the General Terms and Conditions Section is 
amended to add the following as the second paragraph thereof: 

"If judgment against any Insured remains unsatisfied thirty (30) days after the serving of notice of 
entry of judgment upon such Insured (or his, her or its attorney) and upon the Company, then 
except during a stay or limited stay of execution against such Insured on such judgment, an 
action may be maintained against the Company under this Policy for the amount of such 
judgment. Nothing herein is intended, however, nor shall it be construed, to obligate the 
Company to make any payment it would not otherwise be obligated to make under the terms, 
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10. 

11. 

conditions, limitations and endorsements of the applicable Coverage Section(s) of this Policy, or 
to pay any Loss in excess of the then-available applicable Limit of Liability under such Coverage 
Section(s)." 

Subsection 17. Termination of Policy or Coverage Section (b) is amended to read as follows: 

"(b) twenty (20) days after receipt by the Organization of a written notice of termination, 
stating the specific reason therefore, from the Company based upon non-payment of 
premium, unless the premium is paid within such twenty (20) day period; or" 

Subsection 17. Termination of Policy or Coverage Section is amended to add the following after 
subparagraph (c) of such Subsection: 

"If the Company does not renew this Policy, or conditions its renewal upon a change in limits or 
the type of coverage, or a reduction of coverage, increased retention amount or addition of 
exclusions, or upon increased premiums in excess of ten percent (10%) of the expiring rate 
(exclusive of premiums attributable to increased exposure subsequent to issuance of this Policy 
or at the request of the Insured or as a result of experience rating or retrospective rating): 

The Company will mail or deliver to the Insured between sixty (60) and one hundred 
twenty (120) days advance written notice containing the specific reason or reasons for 
non-renewal or conditional renewal, the Insured’s rights, if any, to coverage and the 
duration of such coverage, and for conditional renewal, the amount of any premium 
increase and the nature of any other proposed changes. Such notice will not be provided 
if the Insured or its agent or broker of record has mailed or delivered written notice that 
this Policy has been replaced or is no longer desired. If the Company provides notice of 
non-renewal and subsequently extends the Policy Period for ninety (90) days or less, no 
additional notice of non-renewal will be given. 

If before the expiration date in ITEM 2(B) of the Declarations of these General Terms and 
Conditions the Company provides an incomplete or late conditional renewal notice, 
coverage hereunder will remain in effect on the same terms and conditions and at the 
lower of the current rates or the rates for the prior period until sixty (60) days after proper 
notice is mailed, unless the Insured elects to cancel sooner. If, however, the Insured 
elects to accept the terms, conditions and rates of the conditional renewal notice and 
renews this Policy on that basis, then such terms, conditions and rates will govern upon: 
the expiration of such sixty (60) day period, if notice of conditional renewal was provided 
to the Insured less than thirty (30) days before the Policy expiration date; or the Policy 
expiration date, if notice of conditional renewal was provided to the Insured at least thirty 
(30) days before the Policy expiration date. 

If the Policy Period is extended due to late notice of nonrenewal or conditional renewal, 
then the applicable aggregate Limit(s) of Liability will be increased in proportion to the 
period for which the Policy Period is extended, provided that if the Insured accepts the 
terms, conditions and rates of a conditional renewal notice, such increase will be 
inapplicable and, instead, new aggregate limit(s) of liability applicable to the renewal 
period shall become effective as of the inception date of the renewal policy. 

(iv) If the Company does not provide notice of nonrenewal or conditional renewal before the 
Policy expiration date set forth in ITEM 2(B) of the Declarations of these General Terms 
and Conditions, then the Insured may purchase coverage on the same terms and 
conditions as this Policy for another Policy Year at the lower of the premium rates for 
such new Policy Year or for the immediately preceding Policy Year." 
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12. 

13. 

Subsection 17. Termination of Policy or Coverage Section is further amended to add the following 
at the end of such Subsection: 

"The Company shall mail or deliver a copy of any notice of nonrenewal or termination of this 
Policy by the Company to the agent or broker of record, if any, at its last address known to the 
Company." 

Subsection 20. Bankruptcy of the General Terms and Conditions Section is amended to read as 
follows: 

"Bankruptcy or insolvency of any Insured, or any Insured’s estate, shall not relieve the Company 
of its obligations nor deprive the Company of its rights or defenses under this Policy." 

The policy will be deemed to have been amended to the extent necessary to effect the purposes of this 
Amendatory Endorsement. 

The regulatory requirements of this Amendatory Endorsement shall supersede and take precedence over 
any provisions of the policy or any endorsement to the policy, whenever added, that are inconsistent with or 
contrary to the provisions of this Amendatory Endorsement, unless such policy or endorsement provisions 
comply with the applicable insurance laws of the state of New York. 

Aii other terms, conditions and limitations of this policy shall remain unchanged. 

Authorized Representative 
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Coverage Section: 
(Federal) 

ENDORSEMENT/RIDER 

ForeFront Portfolio for Not-for-Profit Organizations General Terms and Conditions Section 

Effective date of 
this endorsement/rider: December 1, 2013 Federal Insurance Company 

Endorsement!Rider No. 4 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

AMEND SUBSECTION 19 REPRESENTATIONS AND SEVERABILITY ENDORSEMENT 

In consideration of the premium charged, it is agreed that Subsection 19 Representations and Severability of these 
General Terms and Conditions is amended to include the following: 

(d) The Company shall not be entitled under any circumstances to rescind Insuring Clause 1 of this 
Policy’s Directors and Officers Liability and Entity Liability coverage section. 

The title and any headings in this endorsement/rider are solely for convenience and form no part of the terms and 
conditions of coverage. 

All other terms, conditions and limitations of this Policy shall remain unchanged. 

Authorized Representative 
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Coverage Section: 
(Federal) 

ENDORSEMENT/RIDER 

ForeFront Portfolio for Not-for-Profit Organizations General Terms and Conditions Section 

Effective date of 
this endorsement/rider: December 1, 2013 Federal Insurance Company 

Endorsement!Rider No. 5 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

AMEND DEFINITION OF ORGANIZATION ENDORSEMENT 

In consideration of the premium charged, it is agreed that the term Organization, as defined in Subsection 3 
Definitions of these General Terms and Conditions, is amended to read in its entirety as follows: 

Organization means, collectively, those organizations (including their Subsidiaries) designated in Item 1 
of the Declarations of these General Terms and Conditions, except as otherwise provided in any 
Coverage Section, including any such organization in its capacity as a debtor in possession under the 
United States bankruptcy law or in an equivalent status under the law of any other country 

The title and any headings in this endorsement/rider are solely for convenience and form no part of the terms and 
conditions of coverage. 

All other terms, conditions and limitations of this Policy shall remain unchanged. 

Authorized Representative 
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Coverage Section: 
(Federal) 

ENDORSEMENT/RIDER 

ForeFront Portfolio for Not-for-Profit Organizations General Terms and Conditions Section 

Effective date of 
this endorsement/rider: December 1, 2013 Federal Insurance Company 

Endorsement!Rider No. 6 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

NEW YORK AMENDATORY ENDORSEMENT - LATE NOTICE 

In consideration of the premium charged, it is agreed that: 

(1) Subject to the terms and conditions of this insurance, failure to provide notice of a Claim pursuant to the 
reporting and!or notice provisions of this policy shall not invalidate any coverage that would have 
otherwise been available unless the failure to provide such timely notice has prejudiced the Company; 
except as provided in paragraph (2) below. 

(2) Failure to provide notice of a Claim pursuant to the reporting and/or notice provisions of this policy shall 
not invalidate any coverage if it is shown that it was not reasonably possible to give such notice within the 
prescribed time, and that such notice was given as soon as reasonably possible thereafter. 

(3) The burden of proving prejudice for failure to provide timely notice shall be on: 

(a) the Company if the notice was provided within two (2) years of the time required under this policy; 
or 

(b) the Insured, injured person, or claimant if the notice was provided more than two (2) years after 
the time required under this policy. 

(4) Notwithstanding the above paragraph, an irrebuttable presumption of prejudice shall apply if, prior to 
notice: 

(a) the Insured’s liability has been determined by a court of competent jurisdiction or by binding 
arbitration; or 

(b)    the Insured has entered into any settlement or other compromise. 

(5) Except as expressly set forth in this endorsement, nothing herein shall be construed: 

(a) to amend provisions in the policy stating that claims shall be made during the Policy Period, any 
renewal thereof, or any extended reporting period; or 

(b)    to duplicate coverage under multiple policy periods. 

(6) With respect to a Claim for death or personal inju~], as that term is defined by the New York 
Insurance Law, if the Company disclaims liability or denies coverage based upon the failure to 
provide timely notice, then, notwithstanding any other provision in this policy, the injured person 
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or other claimant may maintain an action directly against the Company. In such an action, the 
sole question will be the Company’s disclaimer or denial based on the failure to provide timely 
notice, unless within sixty (60) days of such disclaimer or denial, the Company or the Insured: 

(a) initiate an action to declare the rights of the parties under this policy; and 

(b) name the Insured as a party to such action. 

The title and any headings in this endorsement/rider are solely for convenience and form no part of the terms and 
conditions of coverage. 

All other terms, conditions and limitations of this Policy shall remain unchanged. 

Authorized Representative 
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Coverage Section: 

Effective date of 
this endorsement/rider: December 1, 2013 

ENDORSEMENT/RIDER 

ForeFront Portfolio for Not-for-Profit Organizations General Terms and Conditions Section (Federal) 

Federal Insurance Company 

Endorsement/Rider No. 7 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

NEW YORK AMENDATORY ENDORSEMENT 

In consideration of the premium charged, it is agreed that: 

1. Any reference in the policy to the Superintendent of Insurance is hereby deleted and replaced with the Superintendent 
of Financial Services. 

2. Any reference in the policy to the Insurance Department is hereby deleted and replaced with the Department of 
Financial Services. 

The title and any headings in this endorsement/rider are solely for convenience and form no part of the terms and 
conditions of coverage. 

All other terms, conditions and limitations of this Policy shall remain unchanged. 

Authorized Representative 
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Chubb Group of Insurance Companies 
15 Mountain View Road 
Warren, New Jersey 07059 

ForeFront Portfolio SM 

For Not-for-Profit Organizations 
Directors & Officers Liability and 

Entity Liability Coverage Section 

DECLARATIONS FEDERAL INSURANCE COMPANY 
a stock insurance company, incorporated under 
the laws of indiana, herein called the Company. 

THIS COVERAGE SECTION PROVIDES CLAIMS MADE COVERAGE, WHICH APPLIES ONLY TO "CLAI MS" 
FIRST MADE DURING THE "POLICY PERIOD", OR AN APPLICABLE EXTENDED REPORTING PERIOD. 
THE LIMIT OF LIABLITY TO PAY "LOSS" WILL BE REDUCED AND MAY BE EXHAUSTED BY "DEFENSE 
COSTS" UNLESS OTHERW ISE SPECIFIED HEREIN, AND "DEFENSE COSTS" WILL BE APPLIED AGAINST 
THE RETENTION. IN NO EVENT WILL THE COMPANY BE LIABLE FOR "DEFENSE COSTS" OR THE 
AMOUNT OF ANY JUDGMENT OR SETTLEMENT IN EXCESS OF THE APPLICABLE LIMIT OF LIABILITY. 
READ THE ENTIRE POLICY CAREFULLY. 

Item 1. Organization: 
American College of Commercial Finance Lawyers 
1155 Avenue of Americas 
New York, NY 10036 

Item 2. Limits of Liability: 

Maximum Limit of Liability for this Coverage Section for all Claims each 
Policy Year: 

(B) Sublimit for all Excess Benefit Transaction Excise Tax: 

$1,000,000.00 

$100,000.00 

Item 3. 

Note: The Sublimit shown in (B) above is part of, and not in addition to, the Limit of Liability in (A) 
above. 

Unless the Defense Outside the Limits of Liability Option is purchased pursuant to Item 5 below, 
the Limits of Liability will be reduced and may be exhausted by Defense Costs. 

Retention: 

(A) insuring Clause 1: None 

(B) insuring Clause2: $5,000.00 

(C) insuring Clause 3: $5,000.00 

Item 4. Pending or Prior Date: December 1,2013 

Item 5. Defense Outside the Limits of Liability Option purchased: [--1 Yes [~ No 
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in consideration of payment of the premium and subject to the Declarations, the General Terms and 
Conditions, and the limitations, conditions, provisions and other terms of this Coverage Sect ion, the 
Company and the Insureds agree as follows: 

Insuring Clauses 

Individual Non-Indemnified Liability Coverage Insuring Clause 

The Company shall pay, on behalf of each of the Insured Persons, Loss for which the Insured 
Person is not indemnified by the Organization and which the Insured Person becomes legally 
obligated to pay on account of any Claim first made against the Insured Person, individually or 
otherwise, during the Policy Period or, if exercised, during the Extended Reporting Period, for a 
Wrongful Act committed, attempted, or allegedly committed or attempted by such Insured 
Person before or during the Policy Period, but only if such Claim is reported to the Company in 
writing in the manner and within the time provided in Subsection 6 of the General Terms and 
Conditions. 

Individual Indemnified Liability Coverage Insuring Clause 2 

The Company shall pay, on behalf of the Organization, Loss for which the Organization grants 
indemnification to an Insured Person, as permitted or required by law, and which the Insured 
Person becomes legally obligated to pay on account of any Claim first made against the Insured 
Person, individually or otherwise, during the Policy Period or, if exercised, during the Extended 
Reporting Period, for a Wrongful Act committed, attempted, or allegedly committed or attempted 
by such Insured Person before or during the Policy Period, but only if such Claim is reported to 
the Company in writing in the manner and within the time provided in Subsection 6 of the General 
Terms and Conditions. 

Entity Liability Coverage Insuring Clause 3 

The Company shall pay, on behalf of the Organization, Loss which the Organization becomes 
legally obligated to pay on account of any Claim first made against the Organization during the 
Policy Period or, if exercised, during the Extended Reporting Period, for a Wrongful Act 
committed, attempted, or allegedly committed or attempted by the Organization or the Insured 
Persons before or during the Policy Period, but only if such Claim is reported to the Company in 
writing in the manner and within the time provided in Subsection 6 of the General Terms and 
Conditions. 

Definitions 

4. When used in this Coverage Section: 

Claim means: 

(1) when used in reference to the coverage provided by Insuring Clause 1 or 2: 

(a) a written demand for monetary damages or non-monetary relief; 
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(b) a civil proceeding commenced by the service of a complaint or similar pleading; 

(c) a criminal proceeding commenced by the return of an indictment; or 

(d) a formal civil administrative or civil regulatory proceeding commenced by the filing of 
a notice of charges or similar document, or by the entry of a formal order of 
investigation or similar document, 

against an Insured Person for a Wrongful Act, including any appeal therefrom; or 

(2) when used in reference to the coverage provided by Insuring Clause 3: 

(a) a written demand for monetary damages or non-monetary relief; 

(b) a civil proceeding commenced by the service of a complaint or similar pleading; 

(c) a criminal proceeding commenced by the return of an indictment; or 

(d) a formal civil administrative or civil regulatory proceeding commenced by the filing of 
a notice of charges or similar document, or by the entry of a formal order of 
investigation or similar document, but only while such proceeding is also pending 
against an Insured Person, 

against an Organization for a Wrongful Act, including any appeal therefrom. 

Except as may otherwise be provided in Subsection 8(e) of this Coverage Section, or Subsection 4 
or Subsection 6(b) of the General Terms and Conditions, a Claim will be deemed to have first been 
made when such Claim is commenced as set forth in this definition (or, in the case of a written 
demand, when such demand is first received by an Insured). 

Defense Costs means reasonable costs, charges, fees (including but not limited to attorneys’ 
fees and experts’ fees) and expenses (other than regular or overtime wages, salaries, fees or 
benefits of the directors, officers, trustees or any duly constituted committee member or 
Employees of the Organization) incurred in defending any Claim and the premium for appeal, 
attachment or similar bonds. 

Employee means any natural person whose labor or service is engaged by and directed by the 
Organization, including any part-time, seasonal, leased or temporary employees or volunteers. 
Employee shall not include any independent contractor. 

Excess Benefit Transaction means an "excess benefit transaction" as that term is defined in 
Section 4958(c) of the Internal Revenue Code, 26 U.S.C. § 4958(c). 

Excess Benefit Transaction Excise Tax means any excise tax imposed by the Internal Revenue 
Service, pursuant to Section 4958(a)(2) of the Internal Revenue Code, 26 U.S.C. § 4958(a)(2), on 
an Insured Person who is an Organization Manager as a result of such Insured Person’s 
participation in an Excess Benefit Transaction. 

Executive means any natural person who was, now is or shall become: 

(a) a duly elected or appointed director, officer, trustee, Manager, in-house general counsel, or 
duly constituted committee member of any Organization chartered in the United States of 
America; or 
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(b) a holder of a position equivalent to any position described in (a) above in any Organization 
that is chartered in any jurisdiction other than the United States of America. 

Insured means the Organization and any Insured Person. 

Insured Person means any natural person who was, now is or shall become an Executive or 
Employee of any Organization. 

Loss means the amount that any Insured becomes legally obligated to pay on account of any 
covered Claim, including but not limited to: 

damages (including punitive or exemplary damages, if and to the extent that such punitive 
or exemplary damages are insurable under the law of the jurisdiction most favorable to the 
insurability of such damages provided such jurisdiction has a substantial relationship to the 
relevant Insureds, to the Company, or to the Claim giving rise to the damages); 

(ii) judgments; 

(iii) settlements; 

(iv) pre-judgment and post-judgment interest; 

Excess Benefit Transaction Excise Taxes in an amount not to exceed the sublimit set 
forth in Item 2(B) of the Declarations for this Coverage Section, but only if and to the extent 
that indemnification by the Organization for Excess Benefit Transaction Excise Taxes is 
not expressly prohibited in the bylaws, certificate of incorporation or other organizational 
documents of the Organization; and 

(vi) Defense Costs. 

Loss does not include: 

(a) any amount not indemnified by the Organization for which an Insured Person is absolved 
from payment by reason of any covenant, agreement or court order; 

(b) any costs incurred by the Organization to comply with any order for injunctive or other non- 
monetary relief, or to comply with an agreement to provide such relief; 

(c) any amount incurred by an Insured in the defense or investigation of any action, 
proceeding or demand that is not then a Claim even if (i) such amount also benefits the 
defense of a covered Claim, or (ii) such action, proceeding or demand subsequently gives 
rise to a Claim; 

(d) taxes, fines or penalties, or the multiple portion of any multiplied damage award, except as 
provided above with respect to punitive or exemplary damages and Excess Benefit 
Transaction Excise Taxes; 

any amount not insurable under the law pursuant to which this Coverage Section is 
construed, except as provided above with respect to punitive or exemplary damages; 

(f) any amount allocated to non-covered loss pursuant to Subsection 11, Allocation, of this 
Coverage Section, or 
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(g) any amount that represents or is substantially equivalent to an increase in the consideration 
paid (or proposed to be paid) by an Organization in connection with its purchase of any 
securities or assets. 

Organization Manager means an "organization manager" as that term is defined in Section 
4958(f) of the Internal Revenue Code, 26 U.S.C. § 4958(0. 

Outside Capacity means service by an Insured Person in the position of director, officer, 
trustee, regent, or governor (or any equivalent executive position) of an Outside Entity, but only 
during the time that such service is with the knowledge and consent or at the request of the 
Organization. 

Outside Capacity Wrongful Act means any error, misstatement, misleading statement, act, 
omission, neglect, or breach of duty committed, attempted, or allegedly committed or attempted 
by an Insured Person in his or her Outside Capacity. 

Outside Entity means: 

(1) any non-profit corporation, community chest, fund or foundation that is not included in the 
definition of Organization and that is exempt from federal income tax as an organization 
described in Section 501(c)(3) of the Internal Revenue Code of 1986, as amended; 

(2) any other entity organized for a religious or charitable purpose under any non-profit 
organization act or statute; and 

(3) if specifically added as an Outside Entity by written endorsement attached to this Policy, 
any other non-profit or any for-profit entity, 

but does not include any Subsidiary or Affiliate. 

Personal Injury Wrongful Act means any: 

(1) false arrest, wrongful detention or imprisonment or malicious prosecution; 

(2) libel, slander, defamation of character, or publication of material in violation of a person’s 
right of privacy; or 

(3) wrongful entry or eviction or other invasion of the right of privacy. 

Publisher Wrongful Act means any: 

(1) infringement of copyright or trademark or unauthorized use of title; or 

(2) plagiarism or misappropriation of ideas. 

Securities Laws means the Securities Act of 1933, Securities Exchange Act of 1934, Investment 
Company Act of 1940, any state "blue sky" securities law, or any other federal, state or local 
securities law or any amendments thereto or any rules or regulations promulgated thereunder or 
any other provision of statutory or common law used to impose liability in connection with the offer 
to sell or purchase, or the sale or purchase, of securities. 
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Wrongful Act means: 

any error, misstatement, misleading statement, act, omission, neglect, breach of duty, 
Personal Injury Wrongful Act or Publisher Wrongful Act committed, attempted, or 
allegedly committed or attempted by an Insured Person in his or her Insured Capacity or, 
for purposes of coverage under Insuring Clause 3, by the Organization; 

(b) any other matter claimed against an Insured Person solely by reason of his or her serving 
in an Insured Capacity;, or 

(c) any Outside Capacity Wrongful Act. 

Exclusions 

Applicable To All Insuring Clauses 

The Company shall not be liable for Loss on account of any Claim: 

(® based upon, arising from, or in consequence of any fact, circumstance, situation, 
transaction, event or Wrongful Act that, before the inception date set forth in item 2 of the 
Declarations of the General Terms and Conditions, was the subject of any notice given 
under any policy or coverage section of which this Coverage Section is a direct or indirect 
renewal or replacement; 

(b) based upon, arising from, or in consequence of any demand, suit or other proceeding 
pending against, or order, decree or judgment entered for or against any insured, on or 
prior to the Pending or Prior Date set forth in item 4 of the Declarations for this Coverage 
Section, or the same or substantially the same fact, circumstance or situation underlying or 
alleged therein; 

(c) brought or maintained by or on behalf of any Insured in any capacity; provided that this 
Exclusion 5(c) shall not apply to: 

(i) a Claim brought or maintained derivatively on behalf of the Organization by one or 
more securityholders of the Organization or persons who are not insured Persons, 
provided such Claim is brought and maintained without any active assistance or 
participation of, or solicitation by, any Executive; 

(ii) a Claim brought or maintained by an insured Person for contribution or indemnity, if 
such Claim directly results from another Claim covered under this Coverage Section; 

a Claim brought by an Executive who has not served as an Executive of the 
Organization for at least four (4) years prior to the date such Claim is first made and 
who brings and maintains such Claim without any active assistance or participation 
of, or solicitation by, the Organization or any other Executive who is serving or has 
served as an Executive within such four (4) year period; or 

(iv) a Claim brought or maintained by Employees who are not past or present 
Executives of an Organization if such Claim is brought and maintained without any 
active assistance or participation of, or solicitation by, any such Executives; 
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(d) based upon, arising from, or in consequence of: 

(e) 

(g) 

(h) 

any actual, alleged, or threatened exposure to, or generation, storage, transportation, 
discharge, emission, release, dispersal, escape, treatment, removal or disposal of 
any Pollutants; or 

any regulation, order, direction or request to test for, monitor, clean up, remove, 
contain, treat, detoxify or neutralize any Pollutants, or any action taken in 
contemplation or anticipation of any such regulation, order, direction or request; 

including but not limited to any Claim for financial loss to the Organization, to any member, 
securityholder or creditor of the Organization, to any Outside Entity, or to any member, 
securityholder or creditor of an Outside Entity based upon, arising from, or in consequence 
of any matter described in clause (i) or (ii) of this Exclusion 5(d); 

for bodily injury, mental anguish, emotional distress, sickness, disease or death of any 
person, or damage to or destruction of any tangible property including loss of use thereof 
whether or not it is damaged or destroyed; 

for an actual or alleged violation of the responsibilities, obligations or duties imposed on 
fiduciaries by the Employee Retirement Income Security Act of 1974, or any amendments 
thereto, or any rules or regulations promulgated thereunder, or any similar provisions of any 
federal, state, or local statutory law or common law anywhere in the world; 

for Outside Capacity Wrongful Acts, if such Claim is brought or maintained by or on 
behalf of (i) an Outside Entity with which the Insured Person is serving or has served in 
an Outside Capacity or (ii) any director, officer, trustee, governor or equivalent executive of 
such an Outside Entity acting in any capacity; provided, however, that this Exclusion 5(g) 
shall not apply to: 

a Claim brought or maintained derivatively on behalf of the Outside Entity by one or 
more securityholders or members of the Outside Entity who are not Insured 
Persons and are not directors, officers, trustees, governors or equivalent executives 
of the Outside Entity and who bring and maintain such Claim without the solicitation, 
assistance or participation of any Insured Person or of any director, officer, trustee, 
governor or equivalent executive of the Outside Entity; or 

(ii) a Claim brought or maintained by a director, officer, trustee, governor or equivalent 
executive of an Outside Entity for contribution or indemnification, if such Claim 
directly results from another Claim covered under this Coverage Section; 

for Wrongful Acts of an Insured Person in his or her capacity as a director, officer, 
manager, trustee, regent, governor or employee of any entity other than the Organization, 
even if the Insured Person’s service in such capacity is with the knowledge and consent or 
at the request of the Organization, provided, however, that this Exclusion 5(h) shall not apply 
to service in an Outside Capacity;, 

made against a Subsidiary or Affiliate or an Insured Person of such Subsidiary or 
Affiliate for any Wrongful Act committed, attempted, or allegedly committed or attempted 
during any time when such entity was not a Subsidiary or Affiliate; 
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(k) 

(0 

(m) 

made against any Insured based upon, arising from, or in consequence of: 

(i) the committing of any deliberately fraudulent act or omission or any willful violation of any 
statute or regulation by such Insured, as evidenced by a final and non-appealable 
judgment or adjudication, or, in a criminal proceeding, as evidenced by any plea of guilty, 
nolo contendere or no contest, or any similar plea; or 

(ii) such Insured having gained in fact any profit, remuneration or advantage to which 
such Insured was not legally entitled; 

based upon, arising from, or in consequence of the actual or alleged violation of any 
Securities Laws; provided that this Exclusion 5(k) shall not apply to the extent that such 
Claim is based upon, arises from or is in consequence of the Organization’s offer or sale 
of debt securities of the Organization in a transaction that is (or in a series of transactions 
that are) exempt from registration under the Securities Act of 1933, as amended, and under 
the rules and regulations promulgated thereunder; 

for any employment-related Wrongful Act; or 

based upon, arising from, or in consequence of any actual or alleged discrimination against or 
sexual harassment of any person or entity that is not an Insured. 

Applicable to Insuring Clause 3 Only 

6. (a) The Company shall not be liable under Insuring Clause 3 for Loss, other than Defense 
Costs, on account of any Claim based upon, arising from, or in consequence of any actual 
or alleged liability of an Organization under any written or oral contract or agreement, 
provided that this Exclusion 6(a) shall not apply to the extent that the Organization would 
have been liable in the absence of such contract or agreement. 

(b) The Company shall not be liable under Insuring Clause 3 for Loss on account of any Claim 
based upon, arising from, or in consequence of any actual or alleged infringement of patent 
or misappropriation of intellectual property, ideas or trade secrets, provided that this 
Exclusion 6(b) shall not apply to any Publisher Wrongful Act. 

Severability of Exclusions 

7. (a) No fact pertaining to or knowledge possessed by any Insured Person shall be imputed to 
any other Insured Person for the purpose of applying Exclusion 5(j) of this Coverage 
Section. 

(b) Only facts pertaining to and knowledge possessed by any past, present, or future chief 
financial officer, in-house general counsel, president, chief executive officer, executive 
director, trustee, duly constituted committee member or chairperson of an Organization shall 
be imputed to such Organization for the purpose of applying Exclusion 5(j) of this Coverage 
Section. 
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Limit of Liability and Retention 

8. (a) The Company’s maximum aggregate liability for all Loss on account of all Claims first 
made during each Policy Year, whether covered under one or more Insuring Clauses, shall 
be the Limit of Liability for each Policy Year set forth in Item 2(A) of the Declarations for 
this Coverage Section. 

(b) Solely in the event that the Defense Outside the Limits of Liability Option is purchased as 
set forth in Item 5 of the Declarations of this Coverage Section, Defense Costs shall be in 
addition to, and not part of, the applicable Limits of Liability set forth in Item 2 of the 
Declarations for this Coverage Section, and payment of Defense Costs by the Company 
shall not reduce or exhaust such applicable Limits of Liability; provided, however, that when 
such applicable Limits of Liability are exhausted by payment of Loss other than Defense 
Costs, any obligation of the Company to pay Defense Costs or to defend or continue to 
defend any Claim shall cease. 

If the Defense Outside the Limits of Liability Option is not purchased as set forth in Item 5 of 
the Declarations of this Coverage Section, Defense Costs are part of and not in addition to 
the Limits of Liability set forth in Item 2 of the Declarations of this Coverage Section and 
payment of Defense Costs by the Company shall reduce, and may exhaust, such Limits of 
Liability. When the Limits of Liability are exhausted by payment of Defense Costs or other 
Loss, any obligation of the Company to pay Defense Costs or to defend or continue to 
defend any Claim shall cease. 

The Company’s liability under Insuring Clause 2 or 3 shall apply only to that part of covered 
Loss (as determined by any applicable provision in Subsection 11, Allocation, of this 
Coverage Section) on account of each Claim which is excess of the applicable Retention 
set forth in Item 3 of the Declarations for this Coverage Section. Such Retention shall be 
depleted only by Loss otherwise covered under this Coverage Section, and shall be borne 
by the Insureds uninsured and at their own risk. 

(d) If different parts of a single Claim are subject to different Retentions, the applicable 
Retentions will be applied separately to each part of such Claim, but the sum of such 
Retentions shall not exceed the largest applicable Retention. 

(e) All Related Claims shall be treated as a single Claim first made on the date the earliest of 
such Related Claims was first made, or on the date the earliest of such Related Claims is 
treated as having been made in accordance with Subsection 6 of the General Terms and 
Conditions, regardless of whether such date is before or during the Policy Period. 

(0 The limit of liability available during the Extended Reporting Period (if exercised) shall be 
part of, and not in addition to, the Company’s maximum aggregate limit of liability for all 
Loss on account of all Claims first made during the immediately preceding Policy Year. 

Presumptive Indemnification 

If the Organization fails or refuses, other than for reason of Financial Impairment, to indemnify 
an Insured Person for Loss, or to advance Defense Costs on behalf of an Insured Person, to 
the fullest extent permitted by statutory or common law, then, notwithstanding any other 
conditions, provisions or terms of this Coverage Section to the contrary, any payment by the 
Company of such Defense Costs or other Loss shall be subject to the applicable Insuring Clause 
2 Retention set forth in Item 3 of the Declarations for this Coverage Section. 
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Defense and Settlement 

lO. (a) The Company shall have the right and duty to defend any Claim covered by this Coverage 
Section, even if any of the allegations in such Claim are groundless, false or fraudulent. 
Defense counsel shall be selected by the Company. The Company’s duty to defend any 
Claim shall cease upon exhaustion of the applicable Limit of Liability. 

(b) The Company may make any investigation it deems necessary and may, with the consent 
of the Insured, make any settlement of any Claim it deems expedient. 

Solely in the event that the Defense Outside the Limits of Liability Option is purchased as 
set forth in Item 5 of the Declarations of this Coverage Section, if an Insured in any Claim 
withholds consent to any settlement acceptable to the claimant in accordance with the 
Company’s recommendation (a "Proposed Settlement"), the Insureds will thereafter be 
responsible for defending such Claim at their own expense and, subject in all events to the 
Company’s maximum Limit of Liability, the Company’s liability for Loss with respect to any 
such Claim will not exceed the amount of the Proposed Settlement plus Defense Costs 
incurred up to the date of the Insured’s refusal to consent to the Proposed Settlement. 

If the Defense Outside the Limits of Liability Option is not purchased as set forth in Item 5 of 
the Declarations of this Coverage Section, in the event an Insured in any Claim withholds 
consent to a Proposed Settlement, the Company’s liability with respect to such Claim shall 
not exceed: 

(i) the amount of the Proposed Settlement plus Defense Costs incurred up to the date 
of the Insured’s refusal to consent to the Proposed Settlement; plus 

seventy percent (70%) of any Loss, including Defense Costs, in excess of the 
amount referenced in paragraph (i) above, incurred in connection with such Claim; 
subject in all events to the applicable Retention and Limits of Liability for such Claim. 
The remaining thirty percent (30%) of Loss, including Defense Costs, in excess of 
the amount referenced in paragraph (i) above shall be borne by the Insureds 
uninsured and at their own risk, notwithstanding anything to the contrary contained in 
Subsection 1 l(a) Allocation. 

(c) The Insureds agree not to settle or offer to settle any Claim, incur any Defense Costs or 
otherwise assume any contractual obligation or admit any liability with respect to any 
Claim without the Company’s prior written consent. The Company shall not be liable for 
any element of Loss incurred, for any obligation assumed, or for any admission made, by 
any Insured without the Company’s prior written consent. 

(d) The Company will have no obligation to pay Loss, including Defense Costs, or to defend 
or continue to defend any Claim after the maximum Limit of Liability applicable to the 
Policy Year in which such Claim was first made or is deemed to have first been made 
has been exhausted. If the Company’s Limit of Liability in any Policy Year is exhausted, 
the Policy premium applicable to such Policy Year will be fully earned. 

(e) If the Combined Maximum Aggregate Limit of Liability for all Liability Coverage Sections 
is elected, as set forth in Item 3 of the Declarations of the General Terms and Conditions, 
then the Company will have no obligation to pay Loss, including Defense Costs, or to 
defend or continue to defend any Claim after the Company’s Combined Maximum 
Aggregate Limit of Liability applicable to the Policy Year in which such Claim was first 
made or is deemed to have first been made has been exhausted. If the Company’s 
Combined Maximum Aggregate Limit of Liability in any Policy Year is exhausted, the 
Policy premium applicable to such Policy Year will be fully earned. 
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The Insureds agree to provide the Company with all information, assistance and 
cooperation which the Company may reasonably require and agree that in the event of a 
Claim the Insureds will do nothing that could prejudice the Company’s position or its 
potential or actual rights of recovery. 

Allocation 

11. (a) If both Loss covered under this Coverage Section and loss not covered under this Coverage 
Section are incurred by the Insureds on account of any Claim because such Claim against 
the Insureds includes both covered and non-covered matters, then coverage under this 
Coverage Section with respect to such Claim shall apply as follows: 

(i) Defense Costs: One hundred percent (100%) of reasonable and necessary Defense 
Costs incurred by the Insured on account of such Claim will be considered covered 
Loss; and 

(ii) Loss other than Defense Costs: All remaining loss incurred by the Insured on 
account of such Claim shall be allocated by the Company between covered Loss 
and non-covered loss based on the relative legal and financial exposures of the 
Insureds to covered and non-covered matters and, in the event of a settlement in 
such Claim, also based on the relative benefits to the Insureds from such settlement. 

(b) If the Insureds and the Company cannot agree on an allocation of loss: 

no presumption as to allocation shall exist in any arbitration, suit or other proceeding; 
and 

(i~) the Company, if requested by the Insureds, shall submit the dispute to binding 
arbitration. The rules of the American Arbitration Association shall apply except with 
respect to the selection of the arbitration panel, which shall consist of one arbitrator 
selected by the Insureds, one arbitrator selected by the Company, and a third 
independent arbitrator selected by the first two arbitrators. 

Other Insurance 

12. (a) If any Loss under this Coverage Section is insured under any other valid and collectible 
insurance policy(ies) (including General Liability Insurance), then this Coverage Section 
shall cover such Loss, subject to its limitations, conditions, provisions and other terms, only 
to the extent that the amount of such Loss is in excess of the applicable retention (or 
deductible) and limit of liability under such other insurance, whether such other insurance is 
stated to be primary, contributory, excess, contingent or otherwise, unless such other 
insurance is written only as specific excess insurance over the Limits of Liability provided in 
this Coverage Section. Any payment by Insureds of a retention or deductible under such 
other insurance shall reduce, by the amount of such payment which would otherwise have 
been covered under this Coverage Section, the applicable Retention under this Coverage 
Section. 
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Any coverage for Claims for Outside Capacity Wrongful Acts will be specifically excess 
of any insurance provided by or indemnification available from the Outside Entity or any 
other source, other than the Organization, for the benefit of the Insured Person serving in 
such Outside Capacity. Payment by the Company or any affiliate of the Company under 
another policy as a result of a Claim against an Insured Person in an Outside Capacity 
shall reduce, by the amount of such payment, the Company’s Limit of Liability under this 
Coverage Section with respect to such Claim. 

Payment of Loss 

13. in the event payment of Loss is due under this Coverage Section but the amount of such Loss in 
the aggregate exceeds the remaining available Limit of Liability for this Coverage Section, the 
Company shall: 

(a) first pay such Loss for which coverage is provided under insuring Clause 1 of this Coverage 
Section; then 

(b) to the extent of any remaining amount of the Limit of Liability available after payment under (a) 
above, pay such Loss for which coverage is provided under any other insuring Clause of this 
Coverage Section. 

Except as otherwise provided in this Subsection 13, the Company may pay covered Loss as it 
becomes due under this Coverage Section without regard to the potential for other future payment 
obligations under this Coverage Section. 
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ForeFront Portfolio for Not-for-Profit Organizations D&O Liability & Entity Liability Coverage 

Effective date of 
this endorsement: December 1, 2013 Company: Federal Insurance Company 

Endorsement No. 1 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

ANTITRUST CLAIMS LIMIT AND RETENTION ENDORSEMENT 

In consideration of the premium charged, it is agreed that: 

(1) The Company’s maximum aggregate liability under this coverage section for all Loss on account of all 
Antitrust Claims first made during each Policy Year shall be $1,000,000.00, which amount shall be part of, 
and not in addition to, the Limit of Liability set forth in Item 2(A) of the Declarations. 

(2) Solely with respect to Loss on account of Antitrust Claims, Item 3 of the Declarations of this coverage 

(3) 

section is amended to read in its entirety as follows: 

Item 3. Retention: 

(A) Insuring Clause 1: 

(B) Insuring Clause 2: 

(C) Insuring Clause 3: 

None 

$250,000.00 

$250,000.00 

For purposes of this Endorsement, "Antitrust Claim" means any Claim or portion of a Claim that is based 
upon, arises from or is in consequence of any actual or alleged violation of the Interstate Commerce Act of 
1887, Sherman Antitrust Act of 1890, the Clayton Act of 1914, the Robinson-Patman Act of 1936, the Celler- 
Kefauver Act of 1950, the Federal Trade Commission Act of 1914, any amendments thereto, or any other 
federal, state, provincial or local statutory or common law designed to prevent monopoly, preclude price 
fixing, or otherwise protect competition. 

The title and any headings in this endorsement are solely for convenience and form no part of the terms and 
conditions of coverage. 
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other terms, conditions and limitations of this policy shall remain unchanged. 

Authorized Representative 
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ENDORSEMENT/RIDER 

Coverage Section: ForeFront Portfolio for Not-for-Profit Organizations D&O Liability & Entity Liability Coverage Section 
(Federal) 

Effective date of 
this endorsement/rider: December 1, 2013 Federal insurance Company 

Endorsement!Rider No. 2 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

NEW YORK ADDENDUM TO THE DECLARATIONS 
DIRECTORS AND OFFICERS LIABILITY AND ENTITY LIABILITY COVERAGE SECTION 

In consideration of the premium charged, it is agreed that item 3(A) of the Declarations to the Directors and 
Liability and Entity Liability Coverage Section is amended to read as follows: 

Officers 

"item 3. Retention and Coinsurance: 

(A)(1) Insuring Clause 1 Retention: 

Individual: $100.00 

Aggregate: $1000.00 

(A)(2) Insuring Clause 1 Coinsurance (applies to first $1,000,000 
of coverage) 0.1% 

The Policy will be deemed to have been amended to the extent necessary to effect the purposes of this Amendatory 
Endorsement. 

The regulatory requirements set forth in this Amendatory Endorsement shall supersede and take precedence over any 
provisions of the Policy or any endorsement to the Policy, whenever added, that are inconsistent with or contrary to the 
provisions of this Amendatory Endorsement, unless such Policy or endorsement provisions comply with the applicable 
insurance laws of the state of New York. 

The title and any headings in this endorsement!rider are solely for convenience and form no part of the terms and 
conditions of coverage. 

All other terms, conditions and limitations of this Policy shall remain unchanged. 

Authorized Representative 

14-02-11318 (10/2008) rev. Page 1 



Coverage Section: 
Section (Federal) 

ENDORSEMENT 

ForeFront Portfolio for Not-for-Profit Organizations D&O Liability & Entity Liability Coverage 

Effective date of 
this endorsement: December 1, 2013 Company: Federal Insurance Company 

Endorsement No. 3 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

NEW YORK AMENDATORY ENDORSEMENT 
TO THE DIRECTORS AND OFFICERS LIABILITY AND ENTITY LIABILITY COVERAGE SECTION 

In consideration of the premium charged, it is agreed that: 

1. Insuring Clauses 1, 2 and 3 are amended by inserting the phrase "automatic extended reporting 
period" in front of the phrase "or, if exercised". 

2. Paragraph (1)(c) of the definition of "Claim" set forth in Subsection 4. Definitions of the Directors 
and Officers Liability and Entity Liability Coverage Section is amended to read as follows: 

"(c) a criminal proceeding commenced by the return of an indictment against an Executive; 
or" 

Paragraph (2) of the definition of "Claim" set forth in Subsection 4. Definitions of the Directors 
and Officers Liability and Entity Liability Coverage Section is amended by deleting paragraph (c) 
therefrom. 

Paragraph (i) of the definition of "Loss" set forth in Subsection 4. Definitions of the Directors and 
Officers Liability and Entity Liability Coverage Section is amended to read as follows: 

"(i)    damages;" 

Paragraph (iv) of the definition of "Loss" set forth in Subsection 4. Definitions of the Directors and 
Officers Liability and Entity Liability Coverage Section is amended to read as follows: 

"(iv) prejudgment interest; and" 

The definition of "Loss" set forth in Subsection 4. Definitions of the Directors and Officers Liability 
and Entity Liability Coverage Section is amended by deleting paragraph (v) therefrom. 

Paragraph (d) of the definition of "Loss" set forth in Subsection 4. Definitions of the Directors and 
Officers Liability and Entity Liability Coverage Section is amended to read as follows: 
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10. 

11. 

12. 

taxes, fines or penalties, including without limitation Excess Benefit Transaction Excise 
Taxes; the multiple portion of any multiplied damage award; punitive or exemplary 
damages; or any amount not insurable under the law pursuant to which this Coverage 
Section is construed; provided that to the extent that this Coverage Section is construed 
by a court of competent jurisdiction, or an arbitration panel, under the laws of any 
jurisdiction other than New York, this definition does not exclude punitive or exemplary 
damages incurred by the Insureds if coverage for such damages is insurable under the 
laws of that jurisdiction;" 

Paragraph (e) of the definition of "Loss" set forth in Subsection 4. Definitions of the Directors and 
Officers Liability and Entity Liability Coverage Section is amended to read as follows: 

"(e) matters which would constitute the elements of a crime or misdemeanor, subject to 
paragraph (1)(c) of the definition of Claim set forth in Subsection 4 and Exclusion 5(n) of 
this Coverage Section, or matters of entitlement to non-employment related benefits 
provided directly or indirectly from a government, governmental agency or political 
subdivision;" 

Paragraph (f) of the definition of "Loss" set forth in Subsection 4. Definitions of the Directors and 
Officers Liability and Entity Liability Coverage Section is amended to read as follows: 

any amount allocated to non-covered loss, other than Defense Costs, pursuant to 
Subsection 11, Allocation, of this Coverage Section, or" 

Subsection 5. Exclusions Applicable To All Insuring Clauses of the Directors and Officers Liability 
and Entity Liability Coverage Section is amended to add the following paragraph "(n)" at the end 
of such Subsection: 

"(n) made against an Insured in a criminal proceeding; provided that this exclusion 5(n) shall 
not apply to Defense Costs incurred in a criminal proceeding by an Executive that are 
insurable under the applicable New York corporate law." 

Paragraph (c) of Subsection 8. Limit of Liability and Retention of the Directors and Officers 
Liability and Entity Liability Coverage Section is amended to read as follows: 

The Company’s liability under Insuring Clause 1,2 or 3 shall apply only to that part of 
covered Loss (as determined by any applicable provision in Subsection 11, Allocation, 
of this Coverage Section) on account of each Claim which is excess of the applicable 
Retention and Coinsurance set forth in Item 3 of the Declarations for this Coverage 
Section. Such Retention and Coinsurance shall be depleted only by Loss otherwise 
covered under this Coverage Section, and shall be borne by the Insureds uninsured and 
at their own risk." 

Paragraph (f) of Subsection 8. Limit of Liability and Retention of the Directors and Officers 
Liability and Entity Liability Coverage Section is amended to read as follows: 

"(f) The limit of liability available during the automatic Extended Reporting Period and, except 
to the extent otherwise provided in Subsection 4 of the General Terms and Conditions 
Section, during the additional Extended Reporting Period (if exercised) shall be part of, 
and not in addition to, the Company’s maximum aggregate limit of liability for all Loss on 
account of all Claims first made during the immediately preceding Policy Year." 
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13. 

14. 

15. 

16. 

17. 

Subsection 8. Limit of Liability and Retention of the Directors and Officers Liability and Entity 
Liability Coverage Section is amended to add the following paragraph "(g)" at the end of such 
Subsection: 

"(g) The Company’s liability for any Claim for which this Coverage Section excludes coverage 
for Loss other than Defense Costs or limits coverage to Defense Costs without 
providing coverage for other Loss shall be limited to twenty-five percent (25%) of the 
maximum Limit of Liability set forth in Item 2 (A) of the Declarations for this Coverage 
Section." 

If the Defense Outside the Limits of Liability Option is not purchased as set forth in Item 5 of the 
Declarations of this Coverage Section, paragraph (a) of Subsection 10. Defense and Settlement 
of the Directors and Officers Liability and Entity Liability Coverage Section is amended to read as 
follows: 

(a) The Company shall have the right and duty to defend any Claim covered by this Policy, 
even if any of the allegations in such Claim are groundless, false or fraudulent. The 
Company shall have the sole right to select counsel for the defense of any such Claim 
and such counsel shall be chosen from the Company’s list of approved counsel. The 
Organization shall have the right to consent to the Company’s choice of defense 
counsel, which consent shall not be unreasonably withheld, and to participate and assist 
in the direction of the defense of any Claim. If the Organization consents to the 
Company’s choice of counsel, Defense Costs shall be limited to fifty percent (50%) of 
the maximum Limit of Liability set forth in Item 2 (A) of the Declarations for this Coverage 
Section, and notwithstanding anything to the contrary stated in Section 8, Limit of Liability 
and Retention of this Coverage Section, any Defense Costs in excess of fifty percent 
(50%) of the maximum Limit of Liability set forth in Item 2 (A) of the Declarations for this 
Coverage Section shall be in addition to, and not part of, the applicable limits of liability 
set forth in Item 2 (A) of the Declarations of this Coverage Section. If for any Claim, the 
Organization does not consent to the Company’s choice of counsel, the Organization 
may select its counsel for such Claim and as set forth in Section 8, Limit of Liability and 
Retention of this Coverage Section, all Defense Costs for such Claim shall be part of, 
and not in addition to the maximum Limit of Liability set forth in Item 2 (A) of the 
Declarations for this Coverage Section. The Company’s duty to defend any Claim shall 
cease upon exhaustion of the applicable Limit of Liability. 

The first sentence of paragraph (b) of Subsection 10 Defense and Settlement of the Directors and 
Officers Liability and Entity Liability Coverage Section is amended to read as follows: 

The Company may make any investigation it deems necessary and, with the consent of the 
Insured, which consent shall not be unreasonably withheld, may make any settlement of any 
Claim it deems expedient. 

Paragraph (a)(i) of Subsection 11. Allocation is hereby deleted. 

Paragraph (b) of Subsection 12. Other Insurance of the Directors and Officers Liability and Entity 
Liability Coverage Section is amended to add the words "valid and collectible" in front of the term 
"insurance" where such term first appears in such paragraph (b). 

The policy will be deemed to have been amended to the extent necessary to effect the purposes of this 
Amendatory Endorsement. 
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The regulatory requirements of this Amendatory Endorsement shall supersede and take precedence over 
any provisions of the policy or any endorsement to the policy, whenever added, that are inconsistent with or 
contrary to the provisions of this Amendatory Endorsement, unless such policy or endorsement provisions 
comply with the applicable insurance laws of the state of New York. 

All other terms, conditions and limitations of this policy shall remain unchanged. 

Authorized Representative 
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Coverage Section: 
Section (Federal) 

ENDORSEMENT/RIDER 

ForeFront Portfolio for Not-for-Profit Organizations D&O Liability & Entity Liability Coverage 

Effective date of 
this endorsement/rider: December 1, 2013 Federal Insurance Company 

Endorsement/Ri der No. 4 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

AMENDED EXCLUSION 5 (c) ENDORSEMENT 

In consideration of the premium charged, it is agreed that Exclusion 5(c) of Exclusions Applicable To All 
Insuring Clauses of this Coverage Section is amended as follows: 

(1) Exclusion 5(c) shall also not apply to a Claim brought against an Insured Person by a 
bankruptcy trustee, receiver, creditors’ committee, liquidator, conservator, rehabilitator or similar 
official, who has been appointed to take control of, supervise, manage or liquidate the First 
Named Organization. 

(2) Subparagraph 5(c)(iii) is amended by deleting both iterations of the phrase "four (4) years" and 
replacing each with the phrase "three (3) years". 

(3) As used in this endorsement, the term "First Named Organization" shall mean the Organization 
first named in the Declarations of the General Terms and Conditions Section of this policy. 

The title and any headings in this endorsement/rider are solely for convenience and form no part of the 
terms and conditions of coverage. 

All other terms, conditions and limitations of this Policy shall remain unchanged. 

Authorized Representative 
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Coverage Section: 
Section (Federal) 

ENDORSEMENT/RIDER 

ForeFront Portfolio for Not-for-Profit Organizations D&O Liability & Entity Liability Coverage 

Effective date of 
this endorsement/rider: December 1, 2013 Federal Insurance Company 

Endorsement!Rider No. 5 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

AMEND DEFENSE AND SETTLEMENT ENDORSEMENT 

In consideration of the premium charged, it is agreed that the third paragraph of subparagraph (b) of Subsection 
10, Defense and Settlement, of this coverage section is deleted. 

The title and any headings in this endorsement/rider are solely for convenience and form no part of the terms and 
conditions of coverage. 

All other terms, conditions and limitations of this Policy shall remain unchanged. 

Authorized Representative 
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Coverage Section: 
Section (Federal) 

ENDORSEMENT/RIDER 

ForeFront Portfolio for Not-for-Profit Organizations D&O Liability & Entity Liability Coverage 

Effective date of 
this endorsement/rider: December 1, 2013 Federal Insurance Company 

Endorsement/Rider No. 6 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

AMEND EXCLUSION 5(j) ENDORSEMENT 

In consideration of the premium charged, it is agreed that: 

(1) Subparagraph (j) of Section 5 Exclusions Applicable To All Insuring Clauses of this Coverage Section is 
deleted and replaced with the following: 

(j) made against any Insured based upon, arising from, or in consequence of: 

(i) the committing of any deliberately fraudulent act or omission or any willful violation of any 
statute or regulation by such Insured; or 

(ii) such Insured having gained any profit, remuneration or advantage to which such Insured 
was not legally entitled; 

as evidenced by a final and non-appealable judgment or adjudication in any underlying proceeding. 

(2) With respect to Exclusion 5(j), as amended above, the term "proceeding," as used therein, shall not include 
any declaratory proceeding brought by or against the Company. 

The title and any headings in this endorsement/rider are solely for convenience and form no part of the terms and 
conditions of coverage. 

All other terms, conditions and limitations of this Policy shall remain unchanged. 

Authorized Representative 

14-02-14482 (08/2010) Page 1 



Coverage Section: 
Section (Federal) 

ENDORSEMENT/RIDER 

ForeFront Portfolio for Not-for-Profit Organizations D&O Liability & Entity Liability Coverage 

Effective date of 
this endorsement/rider: December 1, 2013 Federal Insurance Company 

Endorsement/Rider No. 7 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

AMEND POLLUTION EXCLUSION ENDORSEMENT 

In consideration of the premium charged, it is agreed that: 

(1) 

(2) 

Paragraph (d) of Subsection 5. Exclusions Applicable to All Insuring Clauses of this coverage 
section is deleted and replaced with the following: 

(d) based upon, arising from, or in consequence of: 

(i) any actual, alleged, or threatened exposure to, or generation, storage, 
transportation, discharge, emission, release, dispersal, escape, treatment, 
removal or disposal of any Pollutants; or 

(ii) any regulation, order, direction or request to test for, monitor, clean up, remove, 
contain, treat, detoxify or neutralize any Pollutants, or any action taken in 
contemplation or anticipation of any such regulation, order, direction or request, 

including but not limited to any Claim for financial loss to the Organization, to any 
member, securityholder or creditor of the Organization, to any Outside Entity, or to any 
member, securityholder or creditor of an Outside Entity based upon, arising from or in 
consequence of any matter described in clause (i) or clause (ii) of this Exclusion 5(d). 

This Exclusion 5(d) shall not apply to Loss, other than Loss constituting Clean Up 
Costs, on account of a Claim for which an Organization does not indemnify the Insured 
Person either because the Organization is not permitted by common or statutory law to 
grant such indemnification or because of the Financial Impairment of the Organization; 
provided that this exception to Exclusion 5(d) shall not apply to any Claim first made in 
fact after the Policy Period but considered pursuant to paragraph (b) of Subsection 6., 
Reporting and Notice, of the General Terms and Conditions Section of this Policy to have 
been made during the Policy Period because it arises from circumstances noticed to the 
Company during the Policy Period. 

The following definition is added to Subsection 4., Definitions, of this coverage section: 

Clean up Costs means any expenses, incurred in testing for, monitoring, cleaning up 
neutralizing, containing, treating, removing, detoxifying or assessing the effects of Pollutants. 
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The title and any headings in this endorsement/rider are solely for convenience and form no part of the terms and 
conditions of coverage. 

All other terms, conditions and limitations of this Policy shall remain unchanged. 

Authorized Representative 
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ENDORSEMENT/RIDER 

Coverage Section: ForeFront Portfolio for Not-for-Profit Organizations D&O Liability & Entity Liability Coverage 
Section (Federal) 

Effective date of 
this endorsement/rider: December 1, 2013 Federal Insurance Company 

Endorsement/Rider No. 8 

To be attached to and 
form a part of Policy No. 8237-5649 

Issued to: American College of Commercial Finance Lawyers 

AMEND DEFINITION OF CLAIM ENDORSEMENT 

In consideration of the premium charged, it is agreed that the definition of Claim in Subsection 4., 
Definitions, of this Coverage Section is amended as follows: 

(1) Subparagraph (1)(c) is deleted and replaced with the following: 

(c) a criminal proceeding commenced by the return of an indictment, information or similar 
document; 

(2) Subparagraph (2)(c) is deleted and replaced with the following: 

(c) a criminal proceeding commenced by the return of an indictment, information or similar 
document; 

(3) When used in reference to All Insuring Clauses, the definition of Claim shall also mean an 
arbitration or mediation proceeding commenced by a receipt of a demand for arbitration, demand 
for mediation or other similar document against an Insured for a Wrongful Act, including any 
appeal therefrom. 

The title and any headings in this endorsement/rider are solely for convenience and form no part of the ter ms and 
conditions of coverage. 

All other terms, conditions and limitations of this Policy shall remain unchanged. 

Authorized Representative 
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American College of Commercial Finance Lawyers 
Grant Gilmore Award 

Selection Criteria (adopted October 10, 2013) 

Grant Gihnore Award 
Grant Gilmore was the co-Reporter for the original Article 9 of the Uniform Commercial Code. 
He authored the classic treatise on secured transactions, and taught at Yale and Columbia Law 
Schools, among others. This award, named in Professor Gilmore’s honor, is given when the 
College identifies superior ~vriting in the field of Commercial Finance, including the Uniform 
Commercial Code, bankruptcy, and other related topics. 

"Commercialfinance" refers to the extension of credit secured by a security interest in personal 
property to finance the operations, capital improvements, acquisitions or recapitalizations of 
commercial enterprises. Transactions in commercial finance include not only traditional lending 
and factoring based on current assets, but also financing the acquisition of personal property 

assets, including equipment and intellectual property, whether by secured loan, lease, license or 
the use of chattel paper; trade finance through the use of letters of credit, independent guaranties, 
bankers’ acceptances, bills of exchange and the like; financing the acquisition, expansion or 
recapitalization of businesses or lines of businesses secured by the personal property assets of the 
business or business line; structured finance including securitization; and financial contract 
transactions involving security interests in personal property. 

Recipients of the Grant Gihnore Award 
1992: Kerry Lynn McIntosh, Professor, Santa Clara University 
1993: R. Wilson Freyermuth, Associate Professor, University of Missouri-Columbia 
1996: Steve Sepinuck, Associate Professor, Gonzaga University School of Law 
1998: Ronald J. Mann, Professor of Law, University of Michigan Law School and 

Marshall E. Tracht, Associate Professor, Hofstra University School of Law 
2000: Lisa E. Bernstein, Professor, University of Chicago Law School 
2002: Thomas E. Plank, Professor, University of Tennessee College of Law 
2008: Kenneth C. Kettering, Professor, New York Law School 

A ward Ben efits 
The recipient of the award will be invited to attend the annual dinner of the ACCFL held at the 
ABA Business Law Section Spring Meeting. The award recipient will receive: 

1. Registration at the ABA Business Law Section Spring Meeting. 
2. Attendance for the recipient and a guest at the annual dinner where the award will be 

presented. The recipient will be asked to give a brief overview &the article or book. 
3. A $1,000 donation to the recipient’s law school if the recipient is a law school professor 

or to a law school designated by the recipient, plus travel expenses to attend the Spring 
Meeting using ABA-approved rates as a guideline. 

4. A token of the award such as a Lucite® figure or plaque. 

SMRH: 415539544.1 



Purpose of the Award 

The Committee determined that the purposes of the award are to: 

Recognize superior legal writing in the field of Commercial Finance; 

Encourage and reward emerging scholars; and 

Raise the profile of the ACCFL and identify potential Fellows. 

The selection criteria and process outlined below intends to implement these purposes. 

Proposed Selection Criteria and Process .for the Grant Gilmore Award Committee. 

Threshold criteria: The committee will review scholarly articles and books that have been 
published in the current or prior calendar year about a Commercial Finance (as defined above) 
subject and are either (i) identified by members of the Award Committee, or (ii) nominated no 
later than the announced nomination deadline (generally, November 1). Scholarly articles and 
books do not include bar journal articles, continuing legal education publications, or casebooks. 
Articles may be published in law reviews and similar print publications indexed in the Current 
Index of Legal Periodicals under the headings Bankruptcy, Commercial Law, or Secured 
Transactions, or in electronic publications of similar stature. 

Fellows of the ACCFL are not eligible for the a~vard. Preference will be given to authors who 
have been engaged in teaching or in the legal profession for less than fifteen years. 

Superior legal writing requirement: From this list compiled in accordance with the threshold 
criteria described in the prior paragraph, the Committee will select an article or book as the 
award winner if it exemplifies superior legal writing. Superior legal writing may be exemplified 
in a number of ways, including but not limited to, a thoughtful and thorough treatment of a novel 
legal issue, a new approach to an old legal issue, or a thorough analysis of a recent development. 
The experience and expertise of the Committee members will guide their determination that an 
article or book exemplifies superior legal writing. The Committee will review the articles and 
books each year that meet the threshold criteria, but if there is no article or book that a majority 
of the Committee believes meets the threshold criteria and demonstrates superior legal writing, 
then an award winner will not be designated for that year. 

,Suggested Timeline and Procedures 

The Committee Chair may determine that circumstances warrant deviation from the suggested 
timeline and procedures described below. 

August/September - An invitation to nominate articles or books for the award will be sent 
annually in August or September to all Fellows of the College and to the chairs of the following 
Committees of the Business Law Section of the ABA: (i) Business Bankruptcy, (ii) Commercial 
Finance, (iii) Consumer Bankruptcy, (iv) Consumer Financial Services, (v) Project Finance and 
Development, (vi) Securitization and Structured Finance, and (vii) Uniform Commercial Code, 
with a request to distribute the invitation to their members. 
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November 1 - Deadline for receipt of nominations by the Committee chair, including 
nominations from Committee members completing the literature search. 

November 15 - Committee Chair circulates a list of books and articles from those nominated that 
meet the award’s threshold criteria to the members of the Committee. Each Committee member 
will be assigned a pro rata portion of the articles or books to read and review. 

December 31 - Each Committee member will submit to the Chair up to two articles or books 
from those assigned to the Committee member that the Committee member believes best 
demonstrate superior legal writing, with a short statement about the qualities of the writing that 
the Committee member believes qualify it as superior legal writing If no articles or books in the 
Committee member’s list demonstrate superior legal writing in that member’s estimation, then 
no articles or books need be submitted by that member. 

January 5 - The Chair will circulate to each Committee member the articles or books nominated 
by each Committee member for review along with the explanation from the applicable 
Committee member who believes the article or book demonstrates superior writing. 

January 20 - 31 - The Chair will convene a conference call of the Committee to discuss the 
nominated articles or books. Thereafter, each Committee member will cast one vote for the 
article/book to receive the award. Votes will be cast by email to the Chair. If the Committee 
member believes that no article or book demonstrates superior writing, then he or she will so 
indicate. The articles/books not receiving any votes will be dropped from the list, and a second 
vote will be taken among the remaining nominees. If no article or book receives a majority of 
the Committee’s votes on the second ballot, then no award will be made for that year. 

February 15 (or before) - The name of the award winner, if there is one, and information about 
the article or book to be recognized will be transmitted to the President of the ACCFL. The 
President will notify the award winner. The President will also receive from the Committee an 
announcement describing the award, the recipient, and the awarded work which will be 
distributed to the recipient’s employer and be sent to the chairs of the Committees of the 
Business Law Section of the ABA who were invited to submit nominations. 
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American College of Commercial Finance Lawyers- 2013 Strategic Planning Survey 

C!:iii While the Strategic Planning Working 
Group does not currently contemplate 

revisiting or revising the above mission 
statement, please respond to the following 

question(s): 

~ agree that 
the mieeion 
statement.,, 

0% 20% 40% 60% 80% 100% 

l agree that the mission statement does not need to be recon~dered or revised at this time. 90,ti% 9.89% 



American College of Commercial Finance Lawyers- 2013 Strategic Planning Survey 

Q 2 if y o u re s p on d e d "D isa g re e" to 
Question 1, please provide your thoughts 
as to how the mission statement might be 

revised. 

1 The second ,sentence is aw!~vard. I suggest, "The College’s minion isto bring together._," where 12/17/2013 7:34 AM 

the ... stands in for the resL of Lhe ~ntence aswri[ten. 

2 shouldn’t itat least say "handling of commercial LAW matters" and i thinktechnically reference to 12/16/2013 1:22 PM 

.sl~ll isto tile attorneys se ",skill and prac[ice o[ commercial finance law" isgrammatically off. More 

substantively, it sure is vague, isn’t it? 

3 The college should take on playing a role in the law reform proce~. 12/16/2013 I:07 PM 

4 I thinkthe first line should refer to commercial finance matters, not just commercial matters, and 12/9/2013 9:29 AM 

the second sentence does not seem necessary~ 

5 The mis~on may be internally inconsistent in its ~ope. Tile first ,se.ntence refers to experience in 12/8/2013 8:05 AM 

handling "commercial matters," but then narrows to "commercial finance law." The focus of the 

College has clearly been commercial finance law. Should that be clari[ied in the mission, or 

should the mis~qon be implemented more broadly to collect otherswho handle "commercial 

matters." Con.~der the ~:ope of the UCC and the body of common law to which tile UCC defers. 

The membership could be more diverse and dynamic with a broader focus, but that may not be in 

keeping with the origins of the College in commercial finance law. 

6 Could be shortened. 12/6/2013 4:06 PM 

7 I thinkthe de~ription should be more focused. Virtually any transaction isa "commercial matter". 12/6/2013 10:54 AM 

Our College focuses more on complex business transactions and particularly [he [inancing thereof. 

8 I thinkthe second sentence could use some tightening 12/1/2013 2:10 PM 

9 The statement does not state a mi~qon, i[ isa statement of fact and intent. Our mi~qon should 12/1/2013 1:13 PM 

include education relative to commercial finance topics. 
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American College of Commercial Finance Lawyers- 2013 Strategic Planning Survey 

C!G While the Strategic Planning Working 
Group does not currently contemplate 

reconsidering or revising the hornepage 
description at this time, p~ease respond to 

the following question(s): 

the 
h~m~pa~e 

descriptio,,. 

0% 20% 40% 60% 80% 100% 

I agree that the homepage description does not need to be recon~dered or revised at this time, 93.26% 6.74% 

83 8 89 
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=Q4 If y ou re s p on d e d "D i sag re e" to 
Question 3, please provide your thoughts 

as to how the homepage description might 
be revised. 

1 Same as for I and 2 12/16/2013 I:07 PM 

2 In additior~ to Lho.se obiectives already listed (which I agree wiLh), we sho~ld alse indicate that we 12/16/2013 5:5~1 AM 

will advocate for improvements in commercial finance law. 

3 The statemenL regarding practice be[ore seemsou[ of place and r~o[ really informative abou[ wha[ 12/10/2013 1:13 RM 

that isintended to mean. 

4 I believe thisisonly historical 12/9/2013 9:48 AM 

5 See comment in question 2. To be clear, my response that the mission and description should be 12/8/2013 8:08 AM 

reconsidered is really to sugge~ the que~ion might be raised to the membership, not to ~ggest 

Lhat the foc~s or~ commercial finance is inappropria[e. 

6 I thinkthe ststement is pretty good, but please see angrier to previusquestion. 12/6/2013 10:55 AM 

7 Sho~ld we add acting asamicusc~riae in appropriate cases? 12/2/2013 7:32 AM 

8 I ,~,o~ld add something about collegiality and fellowship (and the female counterpart) 12/1/2013 2:14 PM 
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Q!.!!!ii; in October 2013, the Board of Regents 
adopted the following revised definition of 

"commercia~ finance", subject to the 
further guidance of the Fellows received 

through the results to this survey: 
"Commercial finance" refers to the 

extension of credit secured by a security 
interest in persona~ property to finance the 

operations, capital improvements, 
acquisitions or recapita~izations of 

com mercia~ enterprises. Transactions in 
commercial finance include not 

traditiona~ ~ending and factoring based on 
current assets but also financing the 

acquisition of personal property assets, 
including equipment and intellectual 

property, whether by secured loan, lease, 
license or the use of chattel paper; trade 

finance through the use of letters of credit, 
independent guaranties, bankers’ 

acceptances, bills of exchange and the 
like; financing the acquisition, expansion 

or recapitalization of businesses or 
business lines secured by personal 
property assets of the business or 

business line, structured finance, including 
securitizations; financial contract 

transactions involving security interests in 
personal property. The reference does not 
include financing for the debtor’s personal, 
family or household purposes."Should the 
above definition of "corn mercial finance" 
be expanded to include the following (in 
responding, please consider the various 

contexts (noted above) in which the 
definition is used)? 
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financings 

real 

properb] 

secured,,. 

Other 
(please 
specify) 

0o,4 20% 40% 60% 80% 100% 

Strongly Disagree iiiiiiiii Disagree iiiiiiiiiAgree ~Strongly Agree 

un~cured financings t2,50% 31,25% 42,50% I3.75% 

I 0 25 34 t I 80 

m~H r~l ~nH n~rmn~I nrnn~rl~ ~P~:r~A fin.~nPinn,~ 
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3 7 58 I0~, ’~ 80., 

real property secured [inancings t9.23% 50% 24,,36% (}.41% 

15 39 19 5 78 

Other (please specify) 0% 0% 0% 0% 

0 0 0 0 0 

1 all non-consumer based finaning 12/16/2013 1:17 PM 

2 Those o[ usin thisfield undoub[edly have experience if not expertise with regard to real estates 12/6/2013 4:20 PM 

financingsbut changing the definition would dive~t the focus of the core expectations of the 

College. When previou~y involved with membership consideration, too many candidates had 

financing experience that wa Shot true commercial finance. 

3 letters of credit 12/6/2013 11:42 AM 

4 It should al~) inck~de financingsto develop a burner’s. In my area (project [inance)that is much of 12/6t2013 11:39 AM 

what I do, 

5 Factoring 12/4/2013 6:41 PM 

6 real estate, as additional collateral or as security for a guaranty as long been a part of commercial 12/3/2013 1:34 PM 

financing. But I [hinkreal estate lending alone is not a par[ of [his College, 
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Q!6 Aside from the above possible 
expansions of the definition of 

"commercial finance" for which your 
guidance was sought in Question 5, should 

the definition be further reconsidered or 
revised? ~f so, please provide your 

thoughts. 

1 add "all other non-consumer based financing transactions" 12/16/2013 I :I 7 PM 

2 No changes ~ggested 12/15/2013 5:47 AM 

3 No need to reconsider or revise. 12/10/2013 6:35 PM 

4 no 12/9/2013 9:33 AM 

5 Commercial finance should be given itsordina%’ meaning with the only limitation being consumer 12/8/2013 8:16 AM 

finance. While the list of transactions is ve~ broad, it’s not neces,.~rily forwardqookJng. If new 

methodsof financial commercial transactionsemerge, leadersin developing and us~n9 those tools 

would be attractive for membership in the College. We shouldn’t have to wor~ that a static list of 

[ran~ctions precludes membership o[ those individuals. 

6 While, while in my view, the definition above is broad enough to cover "cash flow" financings, 12/7/2013 8:33 AM 

con,qder including [he [errn "ca~ flow" within [he defini[ion. A significant portion of the 

membe~’ship is involved in financing private equity acquisitionswhich include security interests 

upon [he [arget’s a~-se[s, bu[ which are underwritten, not on a,~set values, but upon projected cash 

fl ows. 

7 Although I strongly agree that real property secured financings ~ould be included, the focus must 12/7/2013 12:52 AM 

still be on the financing/security aspect; same with mixed collateral. 

8 It ~ould also include financingsto develop a budness, in my area (project finance) that is much of 12/6/2013 11:39 AM 

what I do. 

9 Iwould revisa to say, in relevant part, "including not only traditional lending, where financing is 12/6/2013 1I:I3 AM 

extended against receivavbles, inventory and other a,~se.ts, non-recourse factoring, where accounts 

are purchased with credit riskasaumed, aswell as recourse factoring, together with financing the 

acqui.~ton o[ persenal properly assets 

10 I thinkthat the temporal requirements need to be fine tuned. I have been in practice over 40 years. 12/5/2013 3:31 PM 

If my only commercial finace experience was during the first I0 years, I should not qualify now. 

11 no. 12/3/2013 1:34 PM 

12 with respect to third question in 7 below, die-agree as to tax, but agree that expansion to derivatives 12/2/2013 11:55 AM 

might be appropria[e. 

13 Equipment leasing isnot "sacured’L Equipment leasing should remain asan eligible core practice 12/2/2013 9:0I AM 

area forACCFL Fellows, but [he defini[ion should be corrected. (For example, add to the end of the 

first sentence: ", and to long-term equipment leases". 

14 My thought istha[ often financingsinclude a mix of unsacured, mezz, per~nal preperty, and real 12/1/2013 3:53 PM 

property collateral. Although in the large national firms these are handled by different sections in 

firms, in smaller firmsthe same lawyer will handle all of these. 
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The College 

should 

continue t,,. 

The College 

should 

continue t,,. 

The College 

should 

co~sider,,. 

The College 
should 

enhance it,,. 

The College 
should 

enhance it,,. 

9/26 



American College of Commercial Finance Lawyers- 2013 Strategic Planning Survey 

"Fhe College 
should seek 

to,,. 

0% 20% 40% 60% 80% 100% 

iiiiiiiiiiiiiiiiStrongly Disagree iiiiiiiiiiiiiiii} Disagree iiiiiiiiiiiiiiii}Agree ~StronglyAgree 
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The College should contin£~e to maintain its curren[ the high standardsfor 0% 0% 20.48% 79,52% 

admission to the College. 0 0 t7 66 83 

The College should continue to concentrate its membersi~ip in the field of 0% 1.23% 32.10% 66,67% 

commercial finance law. 0 -i 26 54 81 

The College should consider expanding membership to include expertise in 15~66% 54~22% 28.92% 1.20% 

specific areas affecting commercial finance, such as tax and derivatives, t 3 45 24 I 83 

The College should enhance i[s effortsto broaden itsincl~sion of Fellows based on 8.43% t8.07% 45.78% 27,7t% 

characteristics evidencing diversity (including, but not limited to, race, ethnicity 7 15 

and gender), 

The College should enhance its efforts to broaden its diversity of Fellows based on 3~75% 20% 57.50% 18.75% 

geography (e,g,, Canada and Mexico aswell as [hro~ghout [he Uni[ed S[a[esand 3 t6 z~} 15 80 

i ts te rri to ri e s) 

The College should enhance its effortsto broaden its diversity of Fellows based on 3.70% I2.35% 60.49% 23,46% 

type of practice or profe~ional practice setting (e,g,, in-house counsel, 3 t0 49 19 5t 

government, judiciary and law ~hools as well as law firms)~ 

The College should broaden its General Requiremen[sto permi[ the elecLion o[ 7.50% 28.75% 52.50% 11,25% 

qualified foreign lawye~ from outside the United States, Canada and Mexico while 6 23 42 9 80 

still meeting the College’s high standards of membership, 

The College should not seekto expand the size of the College (presently, 7.23% 9.64% 43.37% 39.76% 

approximately 200 d~es paying Fellows) sirnply for the sa~ of becoming larger, 6 8 3~} 33 83 

The College should seekto substantially expand the the size of its membership. 10.51% 60.51% 9.76% 1,22% 

16 57 8 1 82 



American College of Commercial Finance Lawyers- 2013 Strategic Planning Survey 

(::i’,’,’,i! :ii!i~.!i; Pie ase i n d i cate y ou r satisfacti on w ith 
the following" 

leve~ of 
activities,,, 

~rhe Annum 
Meeting and 
Dinner (he.., 

"The po~tir~j 

to the 
Co~ege°s._ 

"The po~tir~j 

t2 
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and other._ 

College’s 

College’s 

College’s 

0% 20% 40% ~0% 80% 100% 

:::::::::::::::::::::::::::::: Highly Dissatisfied i~i~i~i~i~i~i~i~i Dissatisifed :::::::::::::::::::::::: Satisfied ~ Highly Satisfied 

The current level of activities or the College, 1,35% 28.38% 66,22% 4,05% 

t 2-i 4.9 3 74 

The Annual Meeting and Dinner (held in conjoint[ion with [he ABA 0% 2.53% (}4,56% 32,9t% 

Bu~ness LawSection’sannual Spring Meeting), 0 2 ~.~1 2~:~ 79 

The appoin[ment oF ob~wers [o a[tend, on behaff of [he College, drafting 0% 1.25% 68,75% 30% 

committee and study committee meetings of projects of the ULC, the ABA, O I 55 24 50 

the ALl and other ~milar bodies involving important i~_ues of commercial 

finance law. 
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The pos[in9 to the College’sweb,~te of repor[s prepared by the College 0% I2.99% 70,13% 16,88% 

appointed obsewers regarding project ~atus. 0 t 0 54 -i 3 77 

The posting of notices and other in[orma[ion and communica[ions rela[ing 0% t4.67% 74,67% 10,67% 

to the College and its activities to the College’s Linkedh~ Group, O 1 I 5~:} 5 75 

The College’sawarding of [he Grant Gilmore Award (recognizing ~perior 0% 2.47% 69,14% 28,40% 

writing in the field of commercial finance law), when appropriate, 0 2 ~.}6 2,~ 8I 

The College’s awarding of the Homer Kripke Achievement Award 0% 2~47% ~6,67% 

(recognizing a teacher or practitioner who has made an outstanding O 2 54 25 8t 

contribution, throughout his or her career, to commercial finance law) 

when appropriate. 

The College’sawarding of the Special Service Award (recognizing a Fellow 0% 2.56% 73,08% 

who has made a ,~gni[icant contribution [o the College’s goals by 0 2 57 19 78 

promoting the improvement of the practice of commercial finance law), 

when appropriate. 
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@.9 A m o n g p o s s i b I e e × p a n d e d i n t e r n a I 
activities, please evaluate the following: 

College’s 
appointed.,, 

The 
should 

organize 

The 
should 

organize 

The 
should 

establish 

Other 
(please 
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specif~) 

0% 20% 40% 60% 80% 100% 

iiiiiiiiiiiiiiiiStrongly Disagree iiiiiiiii Disagree iiiiiiiiiAgree ~Strongly Agree 

The College’s appointed obsewers to ULC, ABA, ALl or other projects should hold 0% 8.54% 70.73% 20,73% 

conference calls open to Fellows only to update the Fellows on project progre~ 0 7 58 17 82 

The College should organize MCLE programsopen [or Fellows only (to be held in 2.47% 53.09% 33.33% 11,1t% 

conjuction with ABA meetings). 2 43 27 9 8I 

The College should organize MCLE programsopen for Fellows orfly (to be on a 2.44% 41.46% 45.12% 10,98% 

stand alone basis at locations to be determined or by web or podcast). 2 34 37 9 82 

The College ~ould establish a Content Committee with a mandate to identify, po~ 0% 13.41% 70.73% 15.85% 

and maintain current subs~tantive content on the College’swebsite for the benefit of 0 1 I 58 13 82 

the Fellows 

Other (please speci[y) 0% 0% 0% 0% 

0 0 0 0 0 

1 We should reach out to other organizations, such as the Association of Commercial Finance 12/16/2013 I:I9 PM 

Attorneys, and iointly plan CLE and other events with them. 

2 I believe that the day before the start of and/or Saturday afternoons of our ABA Spring Meetings 12/16/2013 6:10 AM 

and preceding our Annual Meetings might be a good time to ~shedule rnore MCLE opportunities 

for Fellows. 

3 I thinkthe College could be more visible by hostiting CLE programs in conjunction with ABA 12/8/2013 8:2I AM 

meetings, but wouldn’t do them exclusively for Fellows. CLE could be a way to promote the 

College and make it more accessible to up and coming commercial lawye~who ,should be 

considered for membership, Organizing CLE for stand-alone programs is too burden~me for the 

potential benefit. 

4 I have not been an active participant in College activities, ~) I did not feel capable of responding 12/7/2013 8:36 AM 

to a few of the questions above. 

5 The exchange of views among this group of professionals through CLE programs and other forums 12/7/2013 8:25 AM 

should be intensified. It isone way to provide a continuity so that we do not become an 

organization that holdsan annual dinner and no other activities, 

6 I’d like to see the College ta~ the lead on some projects, where it is front and center instead of 12/6/2013 11:00 AM 

~qmply an observer or additional ~onsor. 

7 I would agree with the first three ~ggestions above i[ they were open to attorneys generally, The 12/5/2013 3:39 PM 

words "open for Fellows only" should be deleted. 

8 We need not do too much in thisCLE area as there are way too rnany groups offering CLE.,But the 12/3/2013 1:40 PM 

College is in a special position to benefit its members. By way of example we held a program in 

2003 asto the intersection of the UCC and Bt~;y at the Spring meeting, and played to standing 

room only house for over 2 hours.. Great benefit to all who attended. 

9 College should not organize activities that are merely duplicative of ABA or ACFA programs. 12/2/2013 12:04 PM 

However, it may be useful to co-sponsor programs or in keeping with our collegial nature consider 

having a short program combined with a social activity, at timesother than the Spring meeting. 
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10 Not sure how much lime and effort required to maintain con[ent thai may be available in CFA and 12/2/2013 11:16 AM 

Secured Lender publications already? 

11 The College isway too focused on ABA-centric ac[ivi[ies. It whould hold itsown webinarsaswell 12/1/2013 3:23 PM 

aseventsduring the annual CFA and LSTA conferences. 

12 The College iscurrently too ~£mall to have effective CLE programsthat reach a substantial portion 12/1/2013 2:13 PM 

of our membership. The website is infrequently updated (for example, "members in the news" has 

nothing for 2013, and the "college activities" page has nothing for 2013, and it lists items going 

back to 2010 -what is the relevance of thai?). 
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ii ,(ii~ Am on g poss i hie e x pan de d activ itie s 
for the benefit of the Fellows, please 

evaluate the following: 

The 

Col~ege°s 
appointed.,. 

The College 
should 

organize 

The Co~ege 
should 

establish ... 

The Co~ege 
should hold a 

second.,. 

The Co~e£e 
should hold a 

second.,. 

Other 
(please 
specify) 

0 1 2 3 4 

The College’sappointed obse~,]ers to ULC, ABA, ALl or other projects 0% 8.54% 69.51% 21.95% 

should hold conference calls (open to the Fellows only) [o update the 0 ? 57 t 8 82 3,13 

Fellows on project progress and to solicit input back to the project, 

The College ~ould organize MCLE programs(open to the Fellows 2,47% 41,98% 41.98% I3.58% 

only) to be held in conjunction with ABA meetings or on a standalone 2 34 34 ti 81 2~:~7 

basis (at locations to be determined or by webcast or podca~). 

The College should establi~ a Content Committee with a mandate to 0% 13,58% 70,37% t6.05% 

identify, po~ and maintian current substantive content on the 0 11 57 13 81 3.02 

College’s web, re for the benefit of the Fellows, 

The College should hold a second meeting of the Fellows each year 1.28% 35.90% 5~.41% 6~41% 

to be held in coniunction with the ABA Bu~ness Law Section’s new t 28 ,I~ 5 78 2,68 

standalone Annual Meeting (commencing with the Fall of 2014). 

The College ~ould hold a second meeting of the Fellows each year 8,97% 62,82% 23.08% 5.13% 

to be held in separate from ABA BusJne~Law S~ction’ meeting at a 7 49 18 4 78 224 

place and time to be determined 

Other (please speci[y) 0% 0% 0% 0% 

0 0 0 0 0 :: 0 

1 i~’t this mostly the seme as question 9? 12/16/2013 I:43 PM 
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2 I would be in favor of a second meeting separate from ABA Busine~s Law Section meetingsi[the 12/16/2013 6:14 AM 

logistics for meetings in conjunction with the ABA BLS meetingswere unfeasible. 

3 meeting in conjunction with the annual CFA convention 12/9/2013 3:39 PM 

4 I checked both because it may make sense to have the second meeting be a CLE meeting for the 12/7/2013 8:28 AM 

year, but having it at the same time asthe ABA meeting may produce too many conflicts. 

5 See Comments on Question 9 re first three items of this Question 10 12/5/2013 3:44 PM 

6 The last two options lwould go either way. I think a second meeting isa good thing. Many years 12/3/2013 1:42 PM 

ago we held a meeting and program-often a lunch-a[ the Annual ABA Mee[ing. U~ally had 

reasonably good attendance but then the ABA had too many meetingsthat caused conflicts. 

7 College should organize MCLE open to all, no[just Fellows. 12/2/2013 1:53 PM 

8 if a second separate meeting is going to be held, it needs to be substantive 12/2/2013 1:28 PM 

9 The college’swebsite needs overhaul, reworking, and updating (see my previous comment). Much 12/1/2013 2:16 PM 

more useful than a phone update on college activities,4,ould be a blast email with bullet-point 

itemsand a linkto a more detailed discu~ion of the 
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6}"iii "iii Among possible expanded external 
College activities, p~ease evaluate the 

following" 

The College 
should 

sponsor an.,. 

The 

should 

The Col~e£e 
should 

co-sponsor.,. 

The 

Col~ege°s 
appointed.,. 



American College of Commercial Finance Lawyers- 2013 Strategic Planning Survey 

co~q~qe nts 

teptesenti,,. 

A decision 
by the 

Co~ege to,,. 

Other 

(please 

speci~j) 

0% 20% 40% 60% 80% 100% 

Strongly Disagree iiiiiiii Disagree iiiiiiiiiAgree ~Strongly Agree 

The College ~ould sponsor an annual high level educational saminar for the 0% 35% 53.75% 11.25% 

Fellows and special invitees (e.g., rising young lawyers), to be held following the 0 ÷,~’-’R 43 ~,_. 80 

newABA Bu~nessLaw Section Annual Meetings and planned around important 

topical i &su es. 

The College ~ould sponsor MCLE programsopen to all participantsat locations 1.27% 54.43% 37.97% 6.33% 

(including web and podcasts) and [imesto be determined (comparable to RLI, ALl I 43 30 5 79 

and ABA CLE). 

The College should co-spon,~)r lunches and programs organized by other 1.23% 28.40% 61.73% 8,64% 

organizations, including the ABA, the ALl and state and local bar associations, on i 23 50 7 8t 

commercial finance law issues (to enhance the College’s brand). 

The College’sappointed obsei~ers to ULC, ABA, ALl or other projects ~ould be 1.25% 42.50% 46.25% 10% 

authorized to exerciso, during meetings or in the submission of comments, their -i 3-f. ,..,,’~ ,~,.. 80 

di~;re[ion in expres~ng the views o[ the College on i,£’st~es pertinent to that project. 

Written comments repre~nting the views of the College ,should only be ,submitted 1.28% 11.54% 74.36% 12.821/o 

with the approval ol the Board ol Regents, I 9 58 10 78 

A deci~on by the College to endm’so a proposed law or other final product or 1.22% 2.44% 78~05% 18.29% 

recommendatrion o[ a ULC, ABA, ALl or other project should only be made with [he i ’2 6,:t 15 82 

approval of the Board of Regents. 
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Other (please specify) 0% 0% 0% 0% 

0 0 0 0 0 

1 getting into the field of offering CLE programs seems suicidal, and I don’t see any need for 12/16/2013 1:45 PM 

obsewers to speak for the ACCFL, as opposed to ~eak~ng for themselves (which will carB~ weight 

anyway) 

2 I disagree with the ~atement about co-sponsership of lunches, etc., as written~ I thinkthe College 12/8/2013 8:28 AM 

should consider co-sponsorship IF a Fellow is actively participating. Other~vise, quality control 

could be a concern. The College’s "brand" could be adversely impacted by a poorly done 

prograrn. The wayto checkfor [hat isac[ive participation bya Fellow, The College’sobsewers to 

projects should "express the views of the College" only if the College has actually taken a decision 

asan organization to express a view, Lawyers, asa group, rarely have a single view. To the ex[ent 

obsewers are expressing "a view," it should be the observer’s view. Alternatively, an observer might 

express the range of views held by Fellows (if the observer is [amiliar with [he range o[ views). 

3 We do need to enhance the brand b~t also need to be careful not to dilute it, especially at state 12/7/2013 8:31 AM 

level gatherings, etc. Therefore, we ~ould use care in ,selecting ~onsorships, 

4 I do not feel strongly about the first item on this page-a high level conference. I would do it only if 12/3/2013 1:45 PM 

the section did not schedule anything that would conflict with it. 

5 aren’t [here already enough CLE providers in grea[ competi[ion wi[h one another? 12/1/2013 2:43 PM 

6 There are far too many other competing CLE programsout there. Unlessthe College can offer 12/1/2013 2:18 PM 

,~mething unique, it should con,~der (rather [han stand-alone programs) partnering with ALI-CLE or 

other organizationswhere the College gets joint-credit and College members handle the CLE 

materialsand presentations. The CLE should be open [o all, not]us[ College rnembers. 
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C:i¢ii 2: The day=to-day administration of the 
College imposes substantial time burdens 
on the Executive Committee. As a result, 
the Board of Regents has agreed that the 

Co~ege should engage a third party 
service to provide basic back office 

support for the business of the College as 
presently conducted. Over and above such 
basic back office support, please eva~uate 

the following: 

the College 
engaging,,. 

0% 20% 40% 60% 80% 100% 

Strongly Disagree iiiiiiiii Disagree iiiiiiiiiAgree ~Strongly Agree 

I suppod, the College engaging additional backoffice support commen~rate with 1.23% 9.88% 60~49% 28,40% 

increased levels of College ac[ivities (see Q~estions 7 -9) as reasonably nece&sary i 8 49 ’23 81 

to support ,such activities. 
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@I 3 increasing the level of College 
activities, and the related level of back 
office support needed to support such 

activities, may necessitate an increase in 
the leve~ of annua~ dues above the current 

$200. P~ease eva~uate the following: 

0% 20% 40% 60% 80% I00% 

::::::::::::::::::::::::::::::: Strongly Disagree =~=~=~=~=~=~=~=~ Disagree =~=~=~=~=~=~=~i=:Agree ~Strongly Agree 

Iwould be willing to pay additional duesto .~Jpport such additional 2,47% 12,35% i 67,90% 17,28% 

activities, i~ i0 : 55 14 81 
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QI4 Presuming increased levels of College 
activity such as proposed by this survey 
(recognizing that determinations have yet 

been been made), what ~eve~ of annual 
dues wou~d be acceptable to you? 

$250 

$3OO 

exceed $500 

0 1 2 3 4 

$200 (the current level) 2.56% 12.82% 61.54% 23.08% 

I 5 ~,¢ 9 39 305 

$250 0% 11.76% 70.59% 17.65% 

0 (,~ 36 9 51 3.06 

$300 3.33% 20% 5I .67% 25% 

2 12 3t 15 60 2.98 

Mere, not [o exceed $500 t2.50% 52.50% 22.50% 12.50% 

5 2:t 9 ~4 40 

25 ! 26 
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QI5 Presuming increased levels of College 
activity such as proposed by this survey 
(recognizing that determinations have yet 
been been made), the determination of the 

annual dues amount for any year should 
take into account revenues received by 
the Co~ege in charging a specific event 

charge to those Fellows attending Co~ege 
sponsored events (where appropriate), 
comparable to the current practice of 

charging Fellows for attending the Annua~ 
Meeting and Dinner. 

I support 
the above 
statement. 

0% 20% 40% 60% 80% I00% 

I support the above statement, 0% 6.41% 83.33% 10.26% :: 
:: 

0 5 65 8 :: 78 
:: 
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From: 

Date: 
Subject: 

Leianne Crittenden, President 
Peter Carson, Secretary 

Regents Nominating Committee -- Candace Jones, Chair, Jercmy Friedberg, Edgel Lester 

Februau 18, 2014 
Nominees for the Board of Regents - Term Expiring 2018 

The Nominating Committee met Februaly 5, 2014 to identify prospective nominees for election to the 
Board of Regents at the annual meeting in April. The Committee identified six prospective nominees, 

plus two alternates who would be invited to stand for election if any of the six declined. 

Following the Nominating Committee meeting, each Committee member phoned two of the six 

prospective nominees and reported back to other Committee members the results of their inquiries. Each 

nominee prospect agreed to stand for election to the Board of Regents. 

The Nominating Committee therefore presents the following individuals to stand for election to the Board 

of Regents for the four-year term expiring 2018. The year noted in parentheses indicates the year of 
induction as a Fellow. 

Richard L. Goldfarb (2011) 

Barbara Goodstein (2012) 

Jerome Grossman (2010) 

Brian D. Hulse (2009) 

Jonathan Lipson (2008) 

Marilyn Maloney (2009) 

If you have any questions of the Nominating Committee, please let us know. 

cmj 



From: 

Sent: 

To: 

Subject: 

ACCFL Inc. <no-reply@m~foo.com> 

Thursday, February 27, 2014 3:53 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

ACCFL - Dues 2013 

Success. Thank you. 

ACCFL- Dues 201 3 

Email add ross * Ibmome@email.unc.edu 

Add ress * [] UNC School of Law Cg # 3380, Van Hecke-Wettach 

Chapel Hill, NC 27S99 

United 

Phone Number "~ (919) 962--7066 

Fa× Number (9~9) 962-~277 

Please select your dues category, including regular or ~ FullrimeAcademic- nocharge 

dues--exempt category~ Dues-exempt includes Judges, 

FuU--Time Academics, and Emeritus (over 7"0 or 

If you would like to pay by check, please do not submit 

this form, Instead, print ~he form & mail the completed 

form and your check to the ACCFL Treasurer, 
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C!:iii While the Strategic Planning Working 
Group does not currently contemplate 

revisiting or revising the above mission 
statement, please respond to the following 

question(s): 

~ agree that 
the mieeion 
statement.,, 

0% 20% 40% 60% 80% 100% 

l agree that the mission statement does not need to be recon~dered or revised at this time. 90,ti% 9.89% 
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Q 2 if y o u re s p on d e d "D isa g re e" to 
Question 1, please provide your thoughts 
as to how the mission statement might be 

revised. 

1 The second ,sentence is aw!~vard. I suggest, "The College’s minion isto bring together._," where 12/17/2013 7:34 AM 

the ... stands in for the resL of Lhe ~ntence aswri[ten. 

2 shouldn’t itat least say "handling of commercial LAW matters" and i thinktechnically reference to 12/16/2013 1:22 PM 

.sl~ll isto tile attorneys se ",skill and prac[ice o[ commercial finance law" isgrammatically off. More 

substantively, it sure is vague, isn’t it? 

3 The college should take on playing a role in the law reform proce~. 12/16/2013 I:07 PM 

4 I thinkthe first line should refer to commercial finance matters, not just commercial matters, and 12/9/2013 9:29 AM 

the second sentence does not seem necessary~ 

5 The mis~on may be internally inconsistent in its ~ope. Tile first ,se.ntence refers to experience in 12/8/2013 8:05 AM 

handling "commercial matters," but then narrows to "commercial finance law." The focus of the 

College has clearly been commercial finance law. Should that be clari[ied in the mission, or 

should the mis~qon be implemented more broadly to collect otherswho handle "commercial 

matters." Con.~der the ~:ope of the UCC and the body of common law to which tile UCC defers. 

The membership could be more diverse and dynamic with a broader focus, but that may not be in 

keeping with the origins of the College in commercial finance law. 

6 Could be shortened. 12/6/2013 4:06 PM 

7 I thinkthe de~ription should be more focused. Virtually any transaction isa "commercial matter". 12/6/2013 10:54 AM 

Our College focuses more on complex business transactions and particularly [he [inancing thereof. 

8 I thinkthe second sentence could use some tightening 12/1/2013 2:10 PM 

9 The statement does not state a mi~qon, i[ isa statement of fact and intent. Our mi~qon should 12/1/2013 1:13 PM 

include education relative to commercial finance topics. 

2/26 
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C!G While the Strategic Planning Working 
Group does not currently contemplate 

reconsidering or revising the hornepage 
description at this time, p~ease respond to 

the following question(s): 

the 
h~m~pa~e 

descriptio,,. 

0% 20% 40% 60% 80% 100% 

I agree that the homepage description does not need to be recon~dered or revised at this time, 93.26% 6.74% 

83 8 89 

/26 
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=Q4 If y ou re s p on d e d "D i sag re e" to 
Question 3, please provide your thoughts 

as to how the homepage description might 
be revised. 

1 Same as for I and 2 12/16/2013 I:07 PM 

2 In additior~ to Lho.se obiectives already listed (which I agree wiLh), we sho~ld alse indicate that we 12/16/2013 5:5~1 AM 

will advocate for improvements in commercial finance law. 

3 The statemenL regarding practice be[ore seemsou[ of place and r~o[ really informative abou[ wha[ 12/10/2013 1:13 RM 

that isintended to mean. 

4 I believe thisisonly historical 12/9/2013 9:48 AM 

5 See comment in question 2. To be clear, my response that the mission and description should be 12/8/2013 8:08 AM 

reconsidered is really to sugge~ the que~ion might be raised to the membership, not to ~ggest 

Lhat the foc~s or~ commercial finance is inappropria[e. 

6 I thinkthe ststement is pretty good, but please see angrier to previusquestion. 12/6/2013 10:55 AM 

7 Sho~ld we add acting asamicusc~riae in appropriate cases? 12/2/2013 7:32 AM 

8 I ,~,o~ld add something about collegiality and fellowship (and the female counterpart) 12/1/2013 2:14 PM 

4/26 
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Q!.!!!ii; in October 2013, the Board of Regents 
adopted the following revised definition of 

"commercia~ finance", subject to the 
further guidance of the Fellows received 

through the results to this survey: 
"Commercial finance" refers to the 

extension of credit secured by a security 
interest in persona~ property to finance the 

operations, capital improvements, 
acquisitions or recapita~izations of 

com mercia~ enterprises. Transactions in 
commercial finance include not 

traditiona~ ~ending and factoring based on 
current assets but also financing the 

acquisition of personal property assets, 
including equipment and intellectual 

property, whether by secured loan, lease, 
license or the use of chattel paper; trade 

finance through the use of letters of credit, 
independent guaranties, bankers’ 

acceptances, bills of exchange and the 
like; financing the acquisition, expansion 

or recapitalization of businesses or 
business lines secured by personal 
property assets of the business or 

business line, structured finance, including 
securitizations; financial contract 

transactions involving security interests in 
personal property. The reference does not 
include financing for the debtor’s personal, 
family or household purposes."Should the 
above definition of "corn mercial finance" 
be expanded to include the following (in 
responding, please consider the various 

contexts (noted above) in which the 
definition is used)? 

5/26 
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financings 

real 

properb] 

secured,,. 

Other 
(please 
specify) 

0o,4 20% 40% 60% 80% 100% 

Strongly Disagree iiiiiiiii Disagree iiiiiiiiiAgree ~Strongly Agree 

un~cured financings t2,50% 31,25% 42,50% I3.75% 

I 0 25 34 t I 80 

m~H r~l ~nH n~rmn~I nrnn~rl~ ~P~:r~A fin.~nPinn,~ 

6/26 
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3 7 58 I0~, ’~ 80., 

real property secured [inancings t9.23% 50% 24,,36% (}.41% 

15 39 19 5 78 

Other (please specify) 0% 0% 0% 0% 

0 0 0 0 0 

1 all non-consumer based finaning 12/16/2013 1:17 PM 

2 Those o[ usin thisfield undoub[edly have experience if not expertise with regard to real estates 12/6/2013 4:20 PM 

financingsbut changing the definition would dive~t the focus of the core expectations of the 

College. When previou~y involved with membership consideration, too many candidates had 

financing experience that wa Shot true commercial finance. 

3 letters of credit 12/6/2013 11:42 AM 

4 It should al~) inck~de financingsto develop a burner’s. In my area (project [inance)that is much of 12/6t2013 11:39 AM 

what I do, 

5 Factoring 12/4/2013 6:41 PM 

6 real estate, as additional collateral or as security for a guaranty as long been a part of commercial 12/3/2013 1:34 PM 

financing. But I [hinkreal estate lending alone is not a par[ of [his College, 

7/26 
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Q!6 Aside from the above possible 
expansions of the definition of 

"commercial finance" for which your 
guidance was sought in Question 5, should 

the definition be further reconsidered or 
revised? ~f so, please provide your 

thoughts. 

1 add "all other non-consumer based financing transactions" 12/16/2013 I :I 7 PM 

2 No changes ~ggested 12/15/2013 5:47 AM 

3 No need to reconsider or revise. 12/10/2013 6:35 PM 

4 no 12/9/2013 9:33 AM 

5 Commercial finance should be given itsordina%’ meaning with the only limitation being consumer 12/8/2013 8:16 AM 

finance. While the list of transactions is ve~ broad, it’s not neces,.~rily forwardqookJng. If new 

methodsof financial commercial transactionsemerge, leadersin developing and us~n9 those tools 

would be attractive for membership in the College. We shouldn’t have to wor~ that a static list of 

[ran~ctions precludes membership o[ those individuals. 

6 While, while in my view, the definition above is broad enough to cover "cash flow" financings, 12/7/2013 8:33 AM 

con,qder including [he [errn "ca~ flow" within [he defini[ion. A significant portion of the 

membe~’ship is involved in financing private equity acquisitionswhich include security interests 

upon [he [arget’s a~-se[s, bu[ which are underwritten, not on a,~set values, but upon projected cash 

fl ows. 

7 Although I strongly agree that real property secured financings ~ould be included, the focus must 12/7/2013 12:52 AM 

still be on the financing/security aspect; same with mixed collateral. 

8 It ~ould also include financingsto develop a budness, in my area (project finance) that is much of 12/6/2013 11:39 AM 

what I do. 

9 Iwould revisa to say, in relevant part, "including not only traditional lending, where financing is 12/6/2013 1I:I3 AM 

extended against receivavbles, inventory and other a,~se.ts, non-recourse factoring, where accounts 

are purchased with credit riskasaumed, aswell as recourse factoring, together with financing the 

acqui.~ton o[ persenal properly assets 

10 I thinkthat the temporal requirements need to be fine tuned. I have been in practice over 40 years. 12/5/2013 3:31 PM 

If my only commercial finace experience was during the first I0 years, I should not qualify now. 

11 no. 12/3/2013 1:34 PM 

12 with respect to third question in 7 below, die-agree as to tax, but agree that expansion to derivatives 12/2/2013 11:55 AM 

might be appropria[e. 

13 Equipment leasing isnot "sacured’L Equipment leasing should remain asan eligible core practice 12/2/2013 9:0I AM 

area forACCFL Fellows, but [he defini[ion should be corrected. (For example, add to the end of the 

first sentence: ", and to long-term equipment leases". 

14 My thought istha[ often financingsinclude a mix of unsacured, mezz, per~nal preperty, and real 12/1/2013 3:53 PM 

property collateral. Although in the large national firms these are handled by different sections in 

firms, in smaller firmsthe same lawyer will handle all of these. 

8/26 
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The College 

should 

continue t,,. 

The College 

should 

continue t,,. 

The College 

should 

co~sider,,. 

The College 
should 

enhance it,,. 

The College 
should 

enhance it,,. 

9/26 
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"Fhe College 
should seek 

to,,. 

0% 20% 40% 60% 80% 100% 

iiiiiiiiiiiiiiiiStrongly Disagree iiiiiiiiiiiiiiii} Disagree iiiiiiiiiiiiiiii}Agree ~StronglyAgree 
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The College should contin£~e to maintain its curren[ the high standardsfor 0% 0% 20.48% 79,52% 

admission to the College. 0 0 t7 66 83 

The College should continue to concentrate its membersi~ip in the field of 0% 1.23% 32.10% 66,67% 

commercial finance law. 0 -i 26 54 81 

The College should consider expanding membership to include expertise in 15~66% 54~22% 28.92% 1.20% 

specific areas affecting commercial finance, such as tax and derivatives, t 3 45 24 I 83 

The College should enhance i[s effortsto broaden itsincl~sion of Fellows based on 8.43% t8.07% 45.78% 27,7t% 

characteristics evidencing diversity (including, but not limited to, race, ethnicity 7 15 

and gender), 

The College should enhance its efforts to broaden its diversity of Fellows based on 3~75% 20% 57.50% 18.75% 

geography (e,g,, Canada and Mexico aswell as [hro~ghout [he Uni[ed S[a[esand 3 t6 z~} 15 80 

i ts te rri to ri e s) 

The College should enhance its effortsto broaden its diversity of Fellows based on 3.70% I2.35% 60.49% 23,46% 

type of practice or profe~ional practice setting (e,g,, in-house counsel, 3 t0 49 19 5t 

government, judiciary and law ~hools as well as law firms)~ 

The College should broaden its General Requiremen[sto permi[ the elecLion o[ 7.50% 28.75% 52.50% 11,25% 

qualified foreign lawye~ from outside the United States, Canada and Mexico while 6 23 42 9 80 

still meeting the College’s high standards of membership, 

The College should not seekto expand the size of the College (presently, 7.23% 9.64% 43.37% 39.76% 

approximately 200 d~es paying Fellows) sirnply for the sa~ of becoming larger, 6 8 3~} 33 83 

The College should seekto substantially expand the the size of its membership. 10.51% 60.51% 9.76% 1,22% 

16 57 8 1 82 
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(::i’,’,’,i! :ii!i~.!i; Pie ase i n d i cate y ou r satisfacti on w ith 
the following" 

leve~ of 
activities,,, 

~rhe Annum 
Meeting and 
Dinner (he.., 

"The po~tir~j 

to the 
Co~ege°s._ 

"The po~tir~j 

t2 
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and other._ 

College’s 

College’s 

College’s 

0% 20% 40% ~0% 80% 100% 

:::::::::::::::::::::::::::::: Highly Dissatisfied i~i~i~i~i~i~i~i~i Dissatisifed :::::::::::::::::::::::: Satisfied ~ Highly Satisfied 

The current level of activities or the College, 1,35% 28.38% 66,22% 4,05% 

t 2-i 4.9 3 74 

The Annual Meeting and Dinner (held in conjoint[ion with [he ABA 0% 2.53% (}4,56% 32,9t% 

Bu~ness LawSection’sannual Spring Meeting), 0 2 ~.~1 2~:~ 79 

The appoin[ment oF ob~wers [o a[tend, on behaff of [he College, drafting 0% 1.25% 68,75% 30% 

committee and study committee meetings of projects of the ULC, the ABA, O I 55 24 50 

the ALl and other ~milar bodies involving important i~_ues of commercial 

finance law. 

t3/26 
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The pos[in9 to the College’sweb,~te of repor[s prepared by the College 0% I2.99% 70,13% 16,88% 

appointed obsewers regarding project ~atus. 0 t 0 54 -i 3 77 

The posting of notices and other in[orma[ion and communica[ions rela[ing 0% t4.67% 74,67% 10,67% 

to the College and its activities to the College’s Linkedh~ Group, O 1 I 5~:} 5 75 

The College’sawarding of [he Grant Gilmore Award (recognizing ~perior 0% 2.47% 69,14% 28,40% 

writing in the field of commercial finance law), when appropriate, 0 2 ~.}6 2,~ 8I 

The College’s awarding of the Homer Kripke Achievement Award 0% 2~47% ~6,67% 

(recognizing a teacher or practitioner who has made an outstanding O 2 54 25 8t 

contribution, throughout his or her career, to commercial finance law) 

when appropriate. 

The College’sawarding of the Special Service Award (recognizing a Fellow 0% 2.56% 73,08% 

who has made a ,~gni[icant contribution [o the College’s goals by 0 2 57 19 78 

promoting the improvement of the practice of commercial finance law), 

when appropriate. 

t4 / 26 
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@.9 A m o n g p o s s i b I e e × p a n d e d i n t e r n a I 
activities, please evaluate the following: 

College’s 
appointed.,, 

The 
should 

organize 

The 
should 

organize 

The 
should 

establish 

Other 
(please 
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specif~) 

0% 20% 40% 60% 80% 100% 

iiiiiiiiiiiiiiiiStrongly Disagree iiiiiiiii Disagree iiiiiiiiiAgree ~Strongly Agree 

The College’s appointed obsewers to ULC, ABA, ALl or other projects should hold 0% 8.54% 70.73% 20,73% 

conference calls open to Fellows only to update the Fellows on project progre~ 0 7 58 17 82 

The College should organize MCLE programsopen [or Fellows only (to be held in 2.47% 53.09% 33.33% 11,1t% 

conjuction with ABA meetings). 2 43 27 9 8I 

The College should organize MCLE programsopen for Fellows orfly (to be on a 2.44% 41.46% 45.12% 10,98% 

stand alone basis at locations to be determined or by web or podcast). 2 34 37 9 82 

The College ~ould establish a Content Committee with a mandate to identify, po~ 0% 13.41% 70.73% 15.85% 

and maintain current subs~tantive content on the College’swebsite for the benefit of 0 1 I 58 13 82 

the Fellows 

Other (please speci[y) 0% 0% 0% 0% 

0 0 0 0 0 

1 We should reach out to other organizations, such as the Association of Commercial Finance 12/16/2013 I:I9 PM 

Attorneys, and iointly plan CLE and other events with them. 

2 I believe that the day before the start of and/or Saturday afternoons of our ABA Spring Meetings 12/16/2013 6:10 AM 

and preceding our Annual Meetings might be a good time to ~shedule rnore MCLE opportunities 

for Fellows. 

3 I thinkthe College could be more visible by hostiting CLE programs in conjunction with ABA 12/8/2013 8:2I AM 

meetings, but wouldn’t do them exclusively for Fellows. CLE could be a way to promote the 

College and make it more accessible to up and coming commercial lawye~who ,should be 

considered for membership, Organizing CLE for stand-alone programs is too burden~me for the 

potential benefit. 

4 I have not been an active participant in College activities, ~) I did not feel capable of responding 12/7/2013 8:36 AM 

to a few of the questions above. 

5 The exchange of views among this group of professionals through CLE programs and other forums 12/7/2013 8:25 AM 

should be intensified. It isone way to provide a continuity so that we do not become an 

organization that holdsan annual dinner and no other activities, 

6 I’d like to see the College ta~ the lead on some projects, where it is front and center instead of 12/6/2013 11:00 AM 

~qmply an observer or additional ~onsor. 

7 I would agree with the first three ~ggestions above i[ they were open to attorneys generally, The 12/5/2013 3:39 PM 

words "open for Fellows only" should be deleted. 

8 We need not do too much in thisCLE area as there are way too rnany groups offering CLE.,But the 12/3/2013 1:40 PM 

College is in a special position to benefit its members. By way of example we held a program in 

2003 asto the intersection of the UCC and Bt~;y at the Spring meeting, and played to standing 

room only house for over 2 hours.. Great benefit to all who attended. 

9 College should not organize activities that are merely duplicative of ABA or ACFA programs. 12/2/2013 12:04 PM 

However, it may be useful to co-sponsor programs or in keeping with our collegial nature consider 

having a short program combined with a social activity, at timesother than the Spring meeting. 

t6/26 
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10 Not sure how much lime and effort required to maintain con[ent thai may be available in CFA and 12/2/2013 11:16 AM 

Secured Lender publications already? 

11 The College isway too focused on ABA-centric ac[ivi[ies. It whould hold itsown webinarsaswell 12/1/2013 3:23 PM 

aseventsduring the annual CFA and LSTA conferences. 

12 The College iscurrently too ~£mall to have effective CLE programsthat reach a substantial portion 12/1/2013 2:13 PM 

of our membership. The website is infrequently updated (for example, "members in the news" has 

nothing for 2013, and the "college activities" page has nothing for 2013, and it lists items going 

back to 2010 -what is the relevance of thai?). 
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ii ,(ii~ Am on g poss i hie e x pan de d activ itie s 
for the benefit of the Fellows, please 

evaluate the following: 

The 

Col~ege°s 
appointed.,. 

The College 
should 

organize 

The Co~ege 
should 

establish ... 

The Co~ege 
should hold a 

second.,. 

The Co~e£e 
should hold a 

second.,. 

Other 
(please 
specify) 

0 1 2 3 4 

The College’sappointed obse~,]ers to ULC, ABA, ALl or other projects 0% 8.54% 69.51% 21.95% 

should hold conference calls (open to the Fellows only) [o update the 0 ? 57 t 8 82 3,13 

Fellows on project progress and to solicit input back to the project, 

The College ~ould organize MCLE programs(open to the Fellows 2,47% 41,98% 41.98% I3.58% 

only) to be held in conjunction with ABA meetings or on a standalone 2 34 34 ti 81 2~:~7 

basis (at locations to be determined or by webcast or podca~). 

The College should establi~ a Content Committee with a mandate to 0% 13,58% 70,37% t6.05% 

identify, po~ and maintian current substantive content on the 0 11 57 13 81 3.02 

College’s web, re for the benefit of the Fellows, 

The College should hold a second meeting of the Fellows each year 1.28% 35.90% 5~.41% 6~41% 

to be held in coniunction with the ABA Bu~ness Law Section’s new t 28 ,I~ 5 78 2,68 

standalone Annual Meeting (commencing with the Fall of 2014). 

The College ~ould hold a second meeting of the Fellows each year 8,97% 62,82% 23.08% 5.13% 

to be held in separate from ABA BusJne~Law S~ction’ meeting at a 7 49 18 4 78 224 

place and time to be determined 

Other (please speci[y) 0% 0% 0% 0% 

0 0 0 0 0 :: 0 

1 i~’t this mostly the seme as question 9? 12/16/2013 I:43 PM 
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2 I would be in favor of a second meeting separate from ABA Busine~s Law Section meetingsi[the 12/16/2013 6:14 AM 

logistics for meetings in conjunction with the ABA BLS meetingswere unfeasible. 

3 meeting in conjunction with the annual CFA convention 12/9/2013 3:39 PM 

4 I checked both because it may make sense to have the second meeting be a CLE meeting for the 12/7/2013 8:28 AM 

year, but having it at the same time asthe ABA meeting may produce too many conflicts. 

5 See Comments on Question 9 re first three items of this Question 10 12/5/2013 3:44 PM 

6 The last two options lwould go either way. I think a second meeting isa good thing. Many years 12/3/2013 1:42 PM 

ago we held a meeting and program-often a lunch-a[ the Annual ABA Mee[ing. U~ally had 

reasonably good attendance but then the ABA had too many meetingsthat caused conflicts. 

7 College should organize MCLE open to all, no[just Fellows. 12/2/2013 1:53 PM 

8 if a second separate meeting is going to be held, it needs to be substantive 12/2/2013 1:28 PM 

9 The college’swebsite needs overhaul, reworking, and updating (see my previous comment). Much 12/1/2013 2:16 PM 

more useful than a phone update on college activities,4,ould be a blast email with bullet-point 

itemsand a linkto a more detailed discu~ion of the 
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6}"iii "iii Among possible expanded external 
College activities, p~ease evaluate the 

following" 

The College 
should 

sponsor an.,. 

The 

should 

The Col~e£e 
should 

co-sponsor.,. 

The 

Col~ege°s 
appointed.,. 
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co~q~qe nts 

teptesenti,,. 

A decision 
by the 

Co~ege to,,. 

Other 

(please 

speci~j) 

0% 20% 40% 60% 80% 100% 

Strongly Disagree iiiiiiii Disagree iiiiiiiiiAgree ~Strongly Agree 

The College ~ould sponsor an annual high level educational saminar for the 0% 35% 53.75% 11.25% 

Fellows and special invitees (e.g., rising young lawyers), to be held following the 0 ÷,~’-’R 43 ~,_. 80 

newABA Bu~nessLaw Section Annual Meetings and planned around important 

topical i &su es. 

The College ~ould sponsor MCLE programsopen to all participantsat locations 1.27% 54.43% 37.97% 6.33% 

(including web and podcasts) and [imesto be determined (comparable to RLI, ALl I 43 30 5 79 

and ABA CLE). 

The College should co-spon,~)r lunches and programs organized by other 1.23% 28.40% 61.73% 8,64% 

organizations, including the ABA, the ALl and state and local bar associations, on i 23 50 7 8t 

commercial finance law issues (to enhance the College’s brand). 

The College’sappointed obsei~ers to ULC, ABA, ALl or other projects ~ould be 1.25% 42.50% 46.25% 10% 

authorized to exerciso, during meetings or in the submission of comments, their -i 3-f. ,..,,’~ ,~,.. 80 

di~;re[ion in expres~ng the views o[ the College on i,£’st~es pertinent to that project. 

Written comments repre~nting the views of the College ,should only be ,submitted 1.28% 11.54% 74.36% 12.821/o 

with the approval ol the Board ol Regents, I 9 58 10 78 

A deci~on by the College to endm’so a proposed law or other final product or 1.22% 2.44% 78~05% 18.29% 

recommendatrion o[ a ULC, ABA, ALl or other project should only be made with [he i ’2 6,:t 15 82 

approval of the Board of Regents. 
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Other (please specify) 0% 0% 0% 0% 

0 0 0 0 0 

1 getting into the field of offering CLE programs seems suicidal, and I don’t see any need for 12/16/2013 1:45 PM 

obsewers to speak for the ACCFL, as opposed to ~eak~ng for themselves (which will carB~ weight 

anyway) 

2 I disagree with the ~atement about co-sponsership of lunches, etc., as written~ I thinkthe College 12/8/2013 8:28 AM 

should consider co-sponsorship IF a Fellow is actively participating. Other~vise, quality control 

could be a concern. The College’s "brand" could be adversely impacted by a poorly done 

prograrn. The wayto checkfor [hat isac[ive participation bya Fellow, The College’sobsewers to 

projects should "express the views of the College" only if the College has actually taken a decision 

asan organization to express a view, Lawyers, asa group, rarely have a single view. To the ex[ent 

obsewers are expressing "a view," it should be the observer’s view. Alternatively, an observer might 

express the range of views held by Fellows (if the observer is [amiliar with [he range o[ views). 

3 We do need to enhance the brand b~t also need to be careful not to dilute it, especially at state 12/7/2013 8:31 AM 

level gatherings, etc. Therefore, we ~ould use care in ,selecting ~onsorships, 

4 I do not feel strongly about the first item on this page-a high level conference. I would do it only if 12/3/2013 1:45 PM 

the section did not schedule anything that would conflict with it. 

5 aren’t [here already enough CLE providers in grea[ competi[ion wi[h one another? 12/1/2013 2:43 PM 

6 There are far too many other competing CLE programsout there. Unlessthe College can offer 12/1/2013 2:18 PM 

,~mething unique, it should con,~der (rather [han stand-alone programs) partnering with ALI-CLE or 

other organizationswhere the College gets joint-credit and College members handle the CLE 

materialsand presentations. The CLE should be open [o all, not]us[ College rnembers. 
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C:i¢ii 2: The day=to-day administration of the 
College imposes substantial time burdens 
on the Executive Committee. As a result, 
the Board of Regents has agreed that the 

Co~ege should engage a third party 
service to provide basic back office 

support for the business of the College as 
presently conducted. Over and above such 
basic back office support, please eva~uate 

the following: 

the College 
engaging,,. 

0% 20% 40% 60% 80% 100% 

Strongly Disagree iiiiiiiii Disagree iiiiiiiiiAgree ~Strongly Agree 

I suppod, the College engaging additional backoffice support commen~rate with 1.23% 9.88% 60~49% 28,40% 

increased levels of College ac[ivities (see Q~estions 7 -9) as reasonably nece&sary i 8 49 ’23 81 

to support ,such activities. 

23 ! 26 



American College of Commercial Finance Lawyers- 2013 Strategic Planning Survey 

@I 3 increasing the level of College 
activities, and the related level of back 
office support needed to support such 

activities, may necessitate an increase in 
the leve~ of annua~ dues above the current 

$200. P~ease eva~uate the following: 

0% 20% 40% 60% 80% I00% 

::::::::::::::::::::::::::::::: Strongly Disagree =~=~=~=~=~=~=~=~ Disagree =~=~=~=~=~=~=~i=:Agree ~Strongly Agree 

Iwould be willing to pay additional duesto .~Jpport such additional 2,47% 12,35% i 67,90% 17,28% 

activities, i~ i0 : 55 14 81 
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QI4 Presuming increased levels of College 
activity such as proposed by this survey 
(recognizing that determinations have yet 

been been made), what ~eve~ of annual 
dues wou~d be acceptable to you? 

$250 

$3OO 

exceed $500 

0 1 2 3 4 

$200 (the current level) 2.56% 12.82% 61.54% 23.08% 

I 5 ~,¢ 9 39 305 

$250 0% 11.76% 70.59% 17.65% 

0 (,~ 36 9 51 3.06 

$300 3.33% 20% 5I .67% 25% 

2 12 3t 15 60 2.98 

Mere, not [o exceed $500 t2.50% 52.50% 22.50% 12.50% 

5 2:t 9 ~4 40 
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QI5 Presuming increased levels of College 
activity such as proposed by this survey 
(recognizing that determinations have yet 
been been made), the determination of the 

annual dues amount for any year should 
take into account revenues received by 
the Co~ege in charging a specific event 

charge to those Fellows attending Co~ege 
sponsored events (where appropriate), 
comparable to the current practice of 

charging Fellows for attending the Annua~ 
Meeting and Dinner. 

I support 
the above 
statement. 

0% 20% 40% 60% 80% I00% 

I support the above statement, 0% 6.41% 83.33% 10.26% :: 
:: 

0 5 65 8 :: 78 
:: 
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SUMMARY OF SURVEY RESULTS 
FOR ACCFL STRATEGIC PLANNING WORKING GROUP 

This cover memo summarizes the results of the Survey and provides points for discussion at the Februaiy 6, 2014 

meeting of the Board of Regents. The Survey results will also be sent to the Regents so that other points can be 

discussed as needed. In general the Survey results were as expected, with a couple of areas where responses were 
surprising. 

We would like to discuss the results with the Regents and to get a consensus from the Regents on what the next 

steps should be. We have made recomJnendations at the back of this paper, and will ask the Regents to agree or 

disagree with them. We want to have action items as a result of tlfis meeting with the Regents. 

Question 1 Results 
Most of the respondents (90%) agreed that the College’s Mission Statement did not need to be revised. 

Question 2 Results 
Notwithstanding the responses to Question 1, the actual connnents on the Mission Statement had some valid points 
and a subgroup of Peter Carson, Scott Lessne and Ed Smith agreed to review and, as appropriate, revise the Mission 
Statement in light of such. The revised Mission Statement will be circulated for review and comment by the 
Working Group and the Executive Committee and then presented to the Regents at for approval at the Regents’ 
Fcbrnary 6, 2014 meeting. 

Question 3 Results 
Most of the respondents (93%) agreed that fl~e College’s home page did not need to be revised. 

Question 4 Results 
We can discuss comments if Regents would like to do so. 

Question 5 Results 
If the College were to broaden the definition of "Commercial Finance" when considering practitioners [’or 
membership, several choices were listed. The Working Group felt that where there was a tie to an asset based or 
secured lending transaction, then other specialty areas (such as real property finance, leasing, tax and/or bankruptcy 
expertise) were valid extensions of a "Conunercial Finance" practice. Since there are already honors colleges for 
both bankruptcy and real property, the Working Group felt that there should be some connection between a 
practitioner’s expertise and a personal property/asset based secured lending practice. We think that the Regents 
should give their view, as the respondents showed that 57% thought that unsecured financings should be included, 
87% thought that mixed real and personal financings should be included, and almost 70% thought that real property 
financings should not be included. 

The subgroup of Peter Carson. Scott Lessne and Ed Smith agreed to revise and simpli~r the defi~fition of 

"connnercial finance" in light of the responses to Question 5. The revised definition will be circulated for review 

and conwnent by the Working Group and the Executive Connnittee and then presented to the Regents for approval at 

the Regents’ Febrna~; 6, 2014 meeting. 

Question 6 Results 
Actual comments from respondents can be discussed if the Regents wish to do so. 

Question 7 Results 
The Respondents feb that high admission standards should be maintained, and should reflect "conunercial finance" 
and not other practice areas. 70 to 80% of respondents wanted to increase diversity (in ethnicity, as well as 
geographic [U.S., Canada and Mexico] and practice area [securitization, project finance, leasing] and employer [in 
house, law school or law firm]. Only 63% of respondents wanted to broaden the charter to cover other countries. 

The Working Group would like input from the Regents on where to focus diversity efforts. If we focus on non-US 
lawyers, what standards we would use for non-US lawyers? Who do they need to be educating (their local bars or 
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the U.S. bar?) and how do we determine whether they have met the College’s eligibility standards? Please note that 
currently, the College does not have any Fellows that live in Me,co. 

Question 8 Results 
Almost 30% of Respondents are not satisfied with the College’s current level of activities. In addition, given some 
dissatisfaction with the current level of postings to the College website and a the College’s LinkedIn group site, The 
Working Group would like to get the Regents’ input as to what substantive content the Fellows would like to see 
posted to the College website and/or the College’s Li~kedIn group site as an ongoing service to the Fellows. 

Question 9 Results 
90% of the respondents approved of conference calls to update Fellows on the drafting projects where the College 
sends observers. 85% of respondents supported the establishment of a Content Committee to provide substantive 
content on the College’s website. 

A slight majority of respondents (55%) thought that Fellows-only CLE at ABA meetings was not a good idea. The 
same amount of respondents (55%) thought that separate CLE meetings unconnected with the ABA were a good 
idea. 

The Working Group would like to discuss what steps to reconnnend in this area. 

Question 10 Results 
Ahnost 60% of respondents liked the idea of a second meeting of the College, in conjunction with the new stand- 

alone Annual Meeting of the ABA Business Law Section (beginning in September 2014, the BLS will hold this 

meeting in lieu of full participation in the ABA’s annual meeting in August). 72% did not want a second meeting 

fl~at was separate from the BLS meeting. 

The Working Group discussed unique education (whether or not :for CLE credit) that the College could provide 

(given the Fellows’ level of expertise and service as observers to various drafting projects). Ed Smith and Steve 

Sepinuck suggested that an in-depth program requiring participants to prepare materials beforehand with a 

discussion led by a professor might be a valuable exchange of ideas. The LA County Bar Association’s California 

Financial La~vyers Conference was mentioned as a model for this type of high caliber program. Ed remembered 

programs led by Jim White, David Epstein, Steve Sepinuck, Linda Rusch, Steve Weise, Ken Klee and Ed Smith. 

Also, the conference calls to update interested Fellows on the drafting projects (see Question 9 Results above) would 

seem to provide a mfique educational opportunity that could not be obtained outside the College. 

The Working Group would like the Regents’ thoughts on what steps to take in this area, particularly as regards 
timing, cost and subsidy (if aw) from the College. The Working Group noted that if the College was move forward 
with the concept of organizing such an in-depth program to held in tandem with the Business Law Section Annual 
Meeting, it could initially, on a trial basis, organize a program for the Fellows (and specially invited guests) for the 
first two meetings (both of which will be held in Chicago), and with the meeting possibly hosted at a Fellow’s law 
firm. We would need to decide what criteria to consider in later deciding whether to continue beyond a two year 
trial. These might include number of attendees, cost to Fellows, and subsidy from College. 

Question 11 Results 
Almost 64% of respondents thought the College should sponsor a high level seminar for Fellows and selected 
invitees at the Business Law Section Annual Meeting (but 35% did not agree with this). Ahnost 70% of respondents 
thought that the College should reach out to other organizations and co-sponsor hinches and programs to enhance 
the College’s brand. 56% of respondents thought that the College’s observers should be authorized to speak for the 
College at drafting sessions. 

The Working Group would like input from the Regents on these points. 

Question 12 Results 
88% of respondents agreed that back office support should be engaged. The Working Group would like to discuss 

this with the Regents. 
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Question 13 Results 
85% of respondents agree that ff activities increase they are willing to pay higher dues. 

Question 14 Results 
Almost 77% of respondents would be willing to raise almual dues to $300. The Working Group would like to 

discuss tiffs with the Regents. 

Question 15 Results 
93% of respondents would be willing to pay a separate charge for increased activities (a fee for a seminar or 
program). 

Task Force Recommendations to be discussed, amended as needed, and approved by Regents: 
1. Redraft Mission Statement per the comments from respondents. 
2. Redraft definition of "Commercial Finance" to simplify list of practice areas, and clarify that practitioners in 
other practice areas (if those areas regularly and significantly include asset based or secured lending arrangements) 
can qualify for membership in the College. 
3. Provide conference call updates by obse~Ters to drafting projects. 
4. Establish a Content Conunittee that will post substantive materials to the College website. 
5. Arrange for a presentation at the ABA BLS A~mual meetings in both 2014 and 2015, to be moderated by a 
professor, designed to provide lively and informative discussion among the Fellows (and other special invitees) that 
participate (such as LACBA programs). 
6. Get adnfinistrative staff for College. 
7. Raise a~mual dues to $300. 
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Dra~: ~pril 6, 2014 

MINUTES OF THE MEETING OF THE BOARD OF REGENTS OF 
THE AMERICAN COLLEGE OF COMMERCIAL FINANCE LAWYERS, INC. 

(March 18, 2014) 

The Board of Regents (the "Board") of the American College of Commercial Finance Lawyers, 
Inc. (the "College") met by conference call at its duly noticed meeting at 4:00 p.m., Eastern 
Time, on Tuesday, March 18, 2014. 

The following members of the Board of Regents of the College, constituting a quorum, were 

present: 

Leianne Crittenden (President) 
Lynn Soukup (President-Elect) 

Steven Leitess (Vice President) 
Peter H. Carson (Secretary) 
Sylvia F. Chin (Treasurer) 
Christopher Rockers (Immediate Past President) 
Katherine Simpson Allen 
Smart Ames 
Amelia H. Boss 
Arthur C. Cohen 
Edward K. Gross 
Patrick A. Guida 
Teresa Wilton Harmon 
Paul Hodnefield 
Kathleen Hopkins 
Robert W. Nne 
Candace Jones 
Neff Kling 
Malcolm Lindquist 
Pamela J. Martinson 
Carolyn Richter 
Pauline Stevens 
Vicki Tucker 

Present also were the following Past Presidents &the College as an ex officio member of the 
Board of Regents: 

C. Edward Dobbs 
Kenneth M. Greene 
Martin Fingerhut 

Leianne Crittenden, President of the College, served as chair of the meeting and Peter Carson, 
Secretary of the College, acted as secretary of the meeting and recorded the minutes. 
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Approval of Minutes of Prior Meeting of the Board of Regents 

Upon motion duly made and seconded, the Board unanimously approved the minutes of the 
meeting of the Board held on February 27, 2014. 

Strategic Planning Working Group 

High Level Educational Seminar for the Fellows 

The remainder of the meeting was devoted to an extended discussion of whether the College 
should sponsor, organize and hold a high level educational seminar for the Fellows, and if so, 
whether it should be held in conjunction with the 2014 ABA Business Law Section Annual 
Meeting, to be held in Chicago, September 11 - 13, 2014, or deferred to the 20115 ABA 
Business Law Section Spring Meeting, to be held in San Francisco, April 16 - 18, 2015, and once 
determined, then when (during the course of the ABA meeting) and subj ect what guiding 
parameters? 

The President, as the Chair of the Strategic Planning Working Group, reported that, as reflect in 
the Survey of the Fellows conducted in late 2013 by the Strategy Planning Work Group, 65% of 
the responding Fellows either "agreed" or "strongly agreed" that the College "should sponsor an 
annual high level educational seminar for the Fellows and special invitees (e.g., rising young 
lawyers), to be held following the new ABA Business Law Section Annual Meetings and 
planned around important topical issues", and that the Strategic Planning Work Group supported 
the College undertaking the seminar proj ect and recommended approval by the Board. 

After discussion, upon motion duly made and seconded, the Board unanimously voted that the 
College sponsor, organize and hold a high level educational seminar for the Fellows, planned 
around important topical issues in a format modeled on the annual Financial Lawyers 
Conference of the So~thern California. 

After further discussion, upon a further motion duly made and seconded, the Board unanimously 
approved the College holding the initial such high level educational seminar for the Fellows in 
conjunction with the 2014 ABA Business Law Section Annual Meeting, to be held in Chicago, 
September 11 - 13, 2014. 

Extensive discussion then ensued as to whether the initial seminar should be held (a) Wednesday 
evening preceding the ABA Business Law Section Annual Meeting, (b) Saturday afternoon 
coinciding with the end of the Annual Meeting, (c) Saturday evening or (d) Sunday morning. 

Considerations, largely focusing on the impact on potential attendance, included travel 
convenience for the Fellows (this could be a greater concern for meetings located on either the 
East or West Coast and may affect the scheduling of future seminars); conflicts with ABA 
scheduling (for example, a Saturday afternoon meeting would conflict with the meeting of the 
Council of the Business Law Section, attended by members of College leadership); likely 
availability of donated (law firm) conference room space, including over a weekend; seminar 
length; and conflicting and competing work and family demands. 
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Based on a vote of the Regents present at the meeting, the Regents expressed a clear preference 
for holding the seminar either Saturday evening or Sunday morning. Following further 
discussion, by a vote of the Regents present, the Regents narrowly (14-12) approved holding the 
initial seminar on Sunday morning, September 14, 2014, in Chicago, with the seminar ending by 
ending by 1:00 pm., Chicago time 

Teresa Wilton Harmon graciously offered the Chicago office of Sidley & Austin to host the 
initial seminar in Chicago, subject to her being able to confirm the availability of the Firm’s 
conference room space for the seminar on that Sunday. 

The President Elect observed that the seminar is not contemplated to be organized around 
enabling attendees to obtain CLE credit, although the hosting law firm likely will be able to 
sponsor CLE credit in the states in which it has offices and CLE accreditation. It is anticipated 
that the faculty organizer(s) will spend a fair bit of time planning and organizing the seminar 
(which is contemplated to be in the form of an interactive discussion), including appropriate 
written material, while attendees will be expected to engage in an hour or two of preparatory 
reading. 

Upon motion duly made and seconded, the Board unanimously approved the appointment of 
Stephen Sepinuck to be the faculty organizer of the seminar. Following discussion, by consensus 
it was agreed that Professor Sepinuck could, during the course of planning the seminar, identify 
and select one or more additional faculty members to assist ~vith the seminar. The additional 
faculty members need not be Fellows of the College. 

Following further discussion, the Board by consensus agreed: (a) that attendees of the 
conference should be charged an amount (to be determined by the Executive Committee) to 
cover certain incidental expenses, such as catering; (b) Professor Sepinuck, as the faculty 
organizer, should be paid a stipend for his efforts (to be determined, after additional review and 
analysis, by the Executive Committee); (c) the anticipated attendance of the initial seminar is 
around 30, with 15 being the minimum; and (d) attending Fellows may sponsor one guest each. 
More broadly, the Board agreed to delegate to Professor Sepinuck the selection of topics and the 
planning of the seminar, subj ect to consultation with the Executive Committee. 

Next Board Meetings 

April 10, 2014, 4:30 - 5:30 pm, Pacific Time, Diamond Ballroom Salon 7, Level Four (J. W. 

Marriott Hotel at LA Live in Los Angeles, California in conjunction with the Spring Meeting 

the Business Law Section of the American Bar Association. 

There being no further business, upon motion duly made and seconded, the meeting was 
adj ourned at 5:00 pm, Eastern Time. 

Peter H. Carson, Secretary 
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1) 

2) 

4) 

American College of Commercial Finance Lawyers, Inc. 
April 10, 2014 4:30 - 5:30 PM Pacific Time 

Diamond Ballroom Salon 7 Level 4 
J.W. Marriott Hotel at LA Live, Los Angeles California 

Regents Meeting Agenda 

Approval of minutes of prior Board of Regents Meetings --Peter Carson 
a) The draft minutes of the 04/06/2013 Am~ual Regents lneeting (separately sere for approval) 
b) The draft minutes of the March 18, 2014 meeting of the Board of Regents (separately sent for approval) 

Officer’s Nominations -Chris Rockers 
Presidem - Lynn Soukup 
President Elect - Steve Leitess 
Vice President - Peter Carson 
Treasurer-- Sylvia Chin 
Secretaly - Penny Christophorou 

Treasurer’s report --Sylvia Clfin 
a) Attachmems 
b) Dues Delinquencies 
c) Amotmt of 2014 Dues 
d) Due Date for Dues Payments 

Discussion of Seminar to be held at: Business Law Section A~mual Meeting in Chicago -Steve Sepinuck, Lynn 
Soukup, Peter Carson 

Straitegic Planning Committee: Survey Results, summary and Recommendations -Previously sent but also 
attached --Leianne Crittenden 
a) Recommendations of Strategic Planning Committee--Leianne Crittenden 

Old Business 
a) Support Staff Proposal --Leiam~e Crittenden, Lynn Soukup 
b) Histmy Project Update- Chris Rockers 
c) Projects and Obser~Ters--Leianne Crittenden 
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990-EZ 

Department of the Treasury 
Internal Revenue Service 

Short Form 
Return of Organization Exempt From income Tax 

Under section 501 (c), 527, or 4947(a)(1) of the Internal Revenue Code (except private 

~ Do not enter Social Security numbers on this form as it may be made public. 

Information about Form 990=EZ and its instructions is at www.irs.gov/form990. 

,2013, and ending 

OMB No. 1545=1150 

 ©13 

A For the 2013 calendar year, or tax year beginning ,20 

D Employer identification number B Check if applicable: 

[] Address change 

[] Name change 

] Initial return 

]Terminated 

]Amended return 

]Application pending 

G Accounting Method: 
I Website: ~ www.accfl.com 
J Tax-exempt status {check only one) - [] 501(c)(3) [] 501(c) ( 

K Form of organization: [] Corporation    [] Trust 

C Name of organization 

American College of Commercial Finance Lawyers, Inc. 
Number and street (or P.O. box, if mail is not delivered to street addresd} 

C!O Sylvia Chin, 1155 Ave. of Americas 
city or town, state or province, country, and ZIP or foreign postal code 

New York~ NY 10036 
[] Cash [] Accrual Other (specify) 1~ 

Room/suite 

3416 

E Telephone number 

6 ) ~ (insert no.) [] 4947(a)(1) or 

[] Association    [] Other 

F Group Exemption 

Number ~- 

H Check 1~ [] if the organization is not 

required to attach Schedule B 

[]527 (Form 990, 990-EZ, or 990-PF). 

L Add lines 5b, 6c, and 7b, to line 9 to determine gross receipts. If gross receipts are $200,000 or more, or if total assets 
(Part II, column (B) below) are $500,000 or more, file Form 990 instead of Form 990-EZ .......... ~, $ 

~ Revenue, Expenses, and Changes in Net Assets or Fund Balances (see the instructions for Part I) 

Check if the organization used Schedule O to respond to any question in this Part I .......... [] 

7a 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 

20 

21 

1 Contributions, gifts, grants, and similar amounts received ............. 

2 Program service revenue including government fees and contracts ......... 

3 Membership dues and assessments .................... 

4 Investment income ......................... 

5a Gross amount from sale of assets other than inventory .... 5a 

b Less: cost or other basis and sales expenses ........ 5b 

c Gain or (loss) from sale of assets other than inventory (Subtract line 5b from line 5a) .... 

6 Gaming and fundraising events 

a Gross income from gaming (attach Schedule G if greater than 

$15,000) .................... 6a 

b Gross income from fundraising events (not including $ of contributions 
from fundraising events reported on line 1) (attach Schedule G if the 
sum of such gross income and contributions exceeds $15,000) . 6b 10,092.42 

c Less: direct expenses from gaming and fundraising events 6c 11,568.30 
d Net income or (loss) from gaming and fundraising events (add lines 6a and 6b and subtract 

line 6c) ............................. 

Gross sales of inventory, less returns and allowances ..... 7a 
Less: cost of goods sold .............. 7b 
Gross profit or (loss) from sales of inventory (Subtract line 7b from line 7a) ....... 

Other revenue (describe in Schedule O) ................... 

Total revenue. Add lines 1,2, 3, 4, 5c, 6d, 7c, and 8 ............. 
Grants and similar amounts paid (list in Schedule O) .............. 

Benefits paid to or for members ..................... 

Salaries, other compensation, and employee benefits .............. 

Professional fees and other payments to independent contractors .......... 

Occupancy, rent, utilities, and maintenance ................. 

Printing, publications, postage, and shipping ................. 

Other expenses (describe in Schedule O) .................. 

Total expenses. Add lines 10 through 16 ................. 

Excess or (deficit) for the year (Subtract line 17 from line 9) ............ 
Net assets or fund balances at beginning of year (from line 27, column (A)) (must agree with 
end-of-year figure reported on prior year’s return) ............... 

Other changes in net assets or fund balances (explain in Schedule O) ......... 

Net assets or fund balances at end of year. Combine lines 18 through 20 ...... 

Cat. No. 106421 

1 

2 

;3 49,217.30 
4 

5c 

6d (1475.88) 

9 47,741.42 
10 

11 

12 

13 3500.00 
14 

15 690.38 
16 11,368.63 
17 15,559.01 
18 32,182.41 

19 116,833.11 
20 

21 149,015.52 
Form 990-EZ (2013) For Paperwork Reduction Act Notice, see the separate instructions. 



Form 990-EZ (2013) Page 2 

~ Balance Sheets (see the instructions for Part II) 

22 Cash, savings, and investments ................. 

23 Land and buildings ...................... 

24 Other assets (describe in Schedule O) ............... 

25 Total assets ........................ 

26 Total liabilities (describe in Schedule O) .............. 

27 Net assets or fund balances (line 27 of column (B) must agree with line 21) 

Statement of Program Service Accomplishments (see the instructions for Part III) 

Check if the organization used Schedule O to respond to any question in this Part III 

What is the organization’s primary exempt purpose? 

Describe the organization’s program service accomplishments for each of its three largest program services, 
as measured by expenses. In a clear and concise manner, describe the services provided, the number of 
persons benefited, and other relevant information for each program title. 

28 

Check if the organization used Schedule O to respond to any question in this Part II .......... [] 
(A} Beginning of year (B} End of year 

116,833.11 221 149,015.52 
231 

241 

116,833.11 251 149,015.52 
261 

116,833.11 271 149,015.52 

Expenses 
[] (Required for section 

501 (0)(3)and 501 (0)(4) 
organizations and section 
4947(a)(1) trusts; optional 
for others.) 

) If this amount includes foreign grants, check here .... 1~ [] 28a 

) If this amount includes foreign grants, check here .... I~ [] 29a 

30a 

List of Officers, Directors, Trustees, and Key Employees (list each one even if not compensated--see the instructions for Part IV) 

Check if the organization used Schedule O to respond to any question in this Part IV ......... [] 

(Grants $ 

29 

(Grants $ 

30 

(Grants $                    ) If this amount includes foreign grants, check here .... il~ [] 
31 Other program services (describe in Schedule O) .................. 

(Grants $ ) If this amount includes foreign grants, check here .... I~ [] 
32 Total program service expenses (add lines 28a through 31a) ............. ~ 

Name and title 

Leianne S. Crittenden, President 

_C__h_r_i_s_t__oj3her J. Rockers, Past President 

:y_n_ _n_ _s_ _o_u__k_u~ _, __P_r_e__s_~ _d_e_n_t_ _EJ _e_c_ [ .................................... 

Steven N. Leitess, Vice President 

Peter Carson, Secretary_ 

_S_ylvia Chin, Treasurer 

(b} Average 
hours per week 

devoted to position 

one hour 

one hour 

two hours 

one hour 

two hours 

four hours 

(c) Reportable 
compensation 

Forms W-2/1099-MISC) 
(if not paid, enter -0-} 

0 

0 

0 

0 

0 

0 

(d) Health benefits, 
contributions to employee 

benefit plans, and 
deferred compensation 

none 

none 

none 

none 

none 

none 

(e) Estimated amount of 
other compensation 

none 

none 

none 

none 

none 

none 

Form 990-EZ (2013) 



Form 990-EZ (2013) 

Other Information (Note the Schedule A and personal benefit contract statement requirements in the 

instructions for Part V) Check if the organization used Schedule O to respond to any question in this Part V 

33 Did the organization engage in any significant activity not previously reported to the IRS? If "Yes," provide a 
detailed description of each activity in Schedule O ................... 

34 Were any significant changes made to the organizing or governing documents? If "Yes," attach a conformed 
copy of the amended documents if they reflect a change to the organization’s name. Otherwise, explain the 
change on Schedule O (see instructions) ...................... 

35a Did the organization have unrelated business gross income of $1,000 or more during the year from business 
activities (such as those reported on lines 2, 6a, and 7a, among others)? ............ 

Page 3 

b If "Yes," to line 35a, has the organization filed a Form 990-T for the year? If "No," provide an explanation in Schedule O 

c Was the organization a section 501(c)(4), 501(c)(5), or 501(c)(6) organization subject to section 6033(e) notice, 
reporting, and proxy tax requirements during the year? If "Yes," complete Schedule C, Part III ..... 

36 Did the organization undergo a liquidation, dissolution, termination, or significant disposition of net assets 
during the year? If "Yes," complete applicable parts of Schedule N ............. 

37a Enter amount of political expenditures, direct or indirect, as described in the instructions 1~ 137a I 

b Did the organization file Form 1120-POL for this year? .................. 
38a Did the organization borrow from, or make any loans to, any officer, director, trustee, or key employee or were 

any such loans made in a prior year and still outstanding at the end of the tax year covered by this return? 

b If "Yes," complete Schedule L, Part II and enter the total amount involved .... 
~ 39 Section 501 (c)(7) organizations. Enter: ::::::::::::::::::::::::::::::::::::::::::::::::::::: 

a Initiation fees and capital contributions included on line 9 .......... ::~ .... 

b Gross receipts, included on line 9, for public use of club facilities ....... 139b I 
40a Section 501(c)(3) organizations. Enter amount of tax imposed on the organization during the year under: 

section 4911 ~ ; section 4912 ~ ; section 4955 ~ 

b Section 501(c)(3) and 501(c)(4) organizations. Did the organization engage in any section 4958 excess benefit 
transaction during the year, or did it engage in an excess benefit transaction in a prior year that has not been 
reported on any of its prior Forms 990 or 990-EZ? If "Yes," complete Schedule L, Part I ....... 

c Section 501(c)(3) and 501(c)(4) organizations. Enter amount of tax imposed on 
organization managers or disqualified persons during the year under sections 4912, 

4955, and 4958 ....................... 1~ 

d Section 501(c)(3) and 501(c)(4) organizations. Enter amount of tax on line 40c 
reimbursed by the organization ................. 1~ 

e All organizations. At any time during the tax year, was the organization a party to a prohibited tax shelter 
transaction? If "Yes," complete Form 8886-T ..................... 

41 List the states with which a copy of this return is filed I~ 

42a The organization’s books are in care of il~ Sylvia Chin, Treasurer Telephone no. il~ 

Located at I~ 1155Ave. of Americas, New York NY ZIP + 4 1~ 
b At any time during the calendar year, did the organization have an interest in or a signature or other authority over 

a financial account in a foreign country (such as a bank account, securities account, or other financial account)? 

If "Yes," enter the name of the foreign country: ~ 

See the instructions for exceptions and filing requirements for Form TD F 90-22.1, Report of Foreign Bank 
and Financial Accounts. 

C 

44a 

b 

C 

[] 
Yes No 

At any time during the calendar year, did the organization maintain an office outside the U.S.? ..... 
If "Yes," enter the name of the foreign country: I~ 

45a 

45b 

212-819-8811 

10036 

Yes No 

42b 

42c 

Section 4947(a)(1) nonexempt charitable trusts filing Form 990-EZ in lieu of Form 1041--Check here ...... ~ [] 
and enter the amount of tax-exempt interest received or accrued during the tax year ..... ~ I 43 I 

No 
Did the organization maintain any donor advised funds during the year? If "Yes," Form 990 must be 
completed instead of Form 990-EZ ........................ 

:::::::::::::::::::::::::::::: 
Did the organization operate one or more hospital facilities during the year? If "Yes," Form 990 must be 
completed instead of Form 990-EZ ........................ 

Did the organization receive any payments for indoor tanning services during the year? ....... 44c 
If "Yes" to line 44c, has the organization filed a Form 720 to report these payments? If "No," provide an 
explanation in Schedule 0 ........................... 44d 
Did the organization have a controlled entity within the meaning of section 512(b)(13)? ....... 45a 

Did the organization receive any payment from or engage in any transaction with a controlled entity within the 
meaning of section 512(b)(13)? If "Yes," Form 990 and Schedule R may need to be completed instead of 

Form 990-EZ (see instructions) .......................... 45b 

Form 990-EZ (2013) 



Form 990-EZ (2013) Page 4. 

/Yes/No 
46 Did the organization engage, directly or indirectly, in political campaign activities on behalf of or in opposition 

to candidates for public office? If "Yes," complete Schedule C, Part I ............. 

Section 501(c)(3) organizations only 
All section 501(c)(3) organizations must answer questions 47-49b and 52, and complete the tables for lines 

50 and 51. 

Check if the organization used Schedule O to respond to any question in this Part Vl ......... [] 

Yes No 
47 Did the organization engage in lobbying activities or have a section 501(h) election in effect during the tax 

year? If "Yes," complete Schedule C, Part II ..................... 47 

48 Is the organization a school as described in section 170(b)(1)(A)(ii)? If "Yes," complete Schedule E .... 48 

49a Did the organization make any transfers to an exempt non-charitable related organization? ...... 49a 
b If "Yes," was the related organization a section 527 organization? .............. 49b 

50 Complete this table for the organization’s five highest compensated employees (other than officers, directors, trustees and key 
employees) who each received more than $100,000 of compensation from the organization. If there is none, enter "None." 

(b) Average (c) Reportable (d) Health benefits, 
contributions to employee (e) Estimated amount of 

(a} Name and title of each employee hours per week compensation oenefit plans, and deferred other compensation 
devoted to position (Forms W-2/1099-MISC) 

compensation 

51 

Total number of other employees paid over $100,000 .... ~ 

Complete this table for the organization’s five highest compensated independent contractors who each received more than 
$100,000 of compensation from the organization. If there is none, enter "None." 

Name and business address of each independent contractor (b) Type of service (c) Compensation 

d Total number of other independent contractors each receiving over $100,000    . I~ 

52 Did the organization complete Schedule A? Note. All section 501 (c)(3) organizations and 4947(a)(1) 
nonexempt charitable trusts must attach a completed Schedule A ............. I1~ [] Yes [] No 

Under penalties of perjury, I declare that I have examined this return, including accompanying schedules and statements, and to the best of my knowledge and belief, it is 
true, correct, and complete. Declaration of preparer (other than officer) is based on all information of which preparer has any knowledge. 

Sign ~ Signature of officer 

Here 
~ Sylvia Chin, Treasurer 

Type or print name and title 

Paid Print/Type preparer’s name 

PreparerI 
Use Only Firm’s name I~ 

Firm’s address ~- 

Date 

Preparer’s signature Date 
Check ~] if PTIN 
se f-emp oyed 

Firm’s EIN ~ 

Phone no. 

May the IRS discuss this return with the preparer shown above? See instructions .......... I~ [] Yes [] No 

Form 990-EZ (2013) 



SCHEDULE O 

(Form 990 or 990-EZ 

Department of the Treasury 
Internal Revenue Service 

Name of the organization 

American College of Commercial Finance Lawyers, Inc. 

New Fellow Plaques $1449.00 

Award Trophies $1036.47 

Supplemental Information to Form 990 or 990-EZ OMB No. 1545-0047 
Complete to provide information for responses to specific questions on 

Form 990 or 990-EZ or to provide any additional information. ~ ~) I 3 

i1~ Attach to Form 990 or 990-EZ. 
information about Schedule O (Form 990 or 990-EZ) and its instructions is at www.irs.gov/form990. 

Employer identification number 

62-1450496 

TN filing fee $20.00 

_M__ _e_ _e_t_i _n_g_ _R_ _o_o_ _m_ _ _E_ _xj? e n s e $350.48 

D&O Expense $739.00 

_L__o~ _o_ _E_ _x_p e n s e $499.00 

Trademark search $1031.86 

Commercial Finance Proj#ct Observers Expenses $5867.82 

Total Other Expenses $11,368.63 

For Paperwork Reduction Act Notice, see the Instructions for Form 990 or 990-EZ. Cat. No. 51056K Schedule O (Form 990 or 990-EZ} (2013) 



Schedule O (Form 990 or 990-EZ) (2013) Page 2 

Name of the organization Employer identification number 

Schedule O (Form 990 or 990-EZ) (2013) 



Schedule O (Form 990 or 990-EZ) (2013) Page 

General Instructions 
Section references are to the Internal 
Revenue Code unless otherwise noted. 

Future developments. For the latest 
information about developments related to 
Schedule O (Form 999 or 990-EZ), such as 
legislation enacted after the schedule and 
its instructions were published, go to 
www.irs.goWform990. 

Purpose of Schedule 

An organization should use Schedule O 
(Form 990 or 990-EZ), rather than separate 
attachments, to provide the IRS with 
narrative information required for 
responses to specific questions on Form 
990 or 990-EZ, and to explain the 
organization’s operations or responses to 
various questions. It allows organizations 
to supplement information reported on 
Form 990 or 999-EZ. 

Do not use Schedule O to supplement 
responses to questions in other schedules of 
the Form 990 or 990-EZ. Each of the other 
schedules includes a separate part for 
supplemental information. 

Who Must File 

All organizations that file Form 990 and certain 
organizations that file Form 990-EZ must file 
Schedule O (Form 990 or 990-EZ). At a 
minimum, the schedule must be used to 
answer Form 990, Part Vl, lines 11b and 19. If 
an organization is not required to file Form 990 
or 990-EZ but chooses to do so, it must file a 
complete return and provide all of the 
information requested, including the required 
schedules. 

Specific Instructions 
Use as many continuation sheets of 
Schedule O (Form 990 or 990-EZ) as 
needed. 

Complete the required information on 
the appropriate line of Form 990 or 990-EZ 
prior to using Schedule O (Form 990 or 
990-EZ). 

Identify clearly the specific part and 
line(s) of Form 990 or 990-EZ to which 
each response relates. Follow the part and 
line sequence of Form 990 or 990-EZ. 

Late return. If the return is not filed by 
the due date (including any extension 
granted), attach a separate statement 
giving the reasons for not filing on time. Do 
not use this schedule to provide the late- 
filing statement. 

Amended return. If the organization 
checked the Amended return box on Form 
990, Heading, item B, or Form 990-EZ, 
Heading, item B, use Schedule O (Form 
990 or 990-EZ) to list each part or schedule 
and line item of the Form 990 or 990-EZ 
that was amended. 

Group return. If the organization 
answered "Yes" to Form 990, line H(a), but 
"No" to line H(b), use a separate 

attachment to list the name, address, and 
EIN of each affiliated organization included 
in the group return. Do not use this 
schedule. See the Instructions for Form 
990, L Group Return. 

Form 990, Parts III, V, Vl, VII, IX, Xl, and 
Xll. Use Schedule O (Form 990 or 990-EZ) 
to provide any narrative information 
required for the following questions in the 
Form 990. 

1. Part III, Statement of Program Service 
Accomplishments. 

a. "Yes" response to line 2. 

b. "Yes" response to line 3. 

c. Other program services on line 4d. 

2. Part V, Statements Regarding Other 
IRS Filings and Tax Compliance. 

a. "No" response to line 3b. 

b. "Yes" or "No" response to line 13a. 

c. "No" response to line 14b. 

3. Part Vl, Governance, Management, 
and Disclosure. 

a. Material differences in voting rights 
among members of the governing body in 
line la. 

b. Delegation of governing board’s 
authority to executive committee. 

c. "Yes" responses to lines 2 through 7b. 

d. "No" responses to lines 8a, 8b, and 
10b. 

e. "Yes" response to line 9. 

f. Description of process for review of 
Form 990, if any, in response to line 1 lb. 

g. "Yes" response to line 12c. 

h. Description of process for 
determining compensation in response to 
lines 15a and 15b. 

i. If applicable, in response to line 18, 
an explanation as to why the organization 
checked the "Other" box or did not make 
any of Forms 1923, 1024, 990, or 990-T 
publicly available. 

j. Description of public disclosure of 
documents in response to line 19. 

4. Part VII, Compensation of Officers, 
Directors, Trustees, Key Employees, 
Highest Compensated Employees, and 
Independent Contractors. 

a. Explain if reporting of compensation 
paid by a related organization is provided 
only for the period during which the related 
organization was related, not the entire 
calendar year ending with or within the tax 
year, and state the period during which the 
related organization was related. 

b. Description of reasonable efforts 
undertaken to obtain information on 
compensation paid by related 
organizations, if the organization is unable 
to obtain such information to report in 
column (E). 

5. Explanation for Part IX, Statement of 
Functional Expenses, line 11 g (other fees 

for services), including the type and 
amount of each expense included in line 
11g, if the amount in Part IX, line 11g, 
exceeds 10% of the amount in Part IX, line 
25 (total functional expenses). 

6. Explanation for Part IX, Statement of 
Functional Expenses, line 24e (all other 
expenses), including the type and amount 
of each expense included in line 24e, if the 
amount on line 24e exceeds 10% of the 
amount in Part IX, line 25 (total functional 
expenses). 

7. Part XI, Reconciliation of Net Assets. 
Explain any other changes in net assets or 
fund balances reported on line 9. 

8. Part XII, Financial Statements and 
Reporting. 

a. Change in accounting method or 
description of other accounting method 
used on line 1. 

b. Change in committee oversight 
review from prior year on line 2c. 

c. "No" response to line 3b. 

Form 990-EZ, Parts I, II, III, and V. Use 
Schedule O (Form 990 or 990-EZ) to 
provide any narrative information required 
for the following questions: 

1. Part I, Revenue, Expenses, and 
Changes in Net Assets or Fund Balances. 

a. Description of other revenue, in 
response to line 8. 

b. List of grants and similar amounts 
paid, in response to line 10. 

c. Description of other expenses, in 
response to line 16. 

d. Explanation of other changes in net 
assets or fund balances, in response to line 
20. 

2. Part II, Balance Sheets. 

a. Description of other assets, in 
response to line 24. 

b. Description of total liabilities, in 
response to line 26. 

3. Description of other program services 
in response to Part III, Statement of 
Program Service Accomplishments, line 31. 

4. Part V, Other Information. 

a. "Yes" response to line 33. 

b. "Yes" response to line 34. 

c. Explanation of why organization did 
not report unrelated business gross income 
of $1,000 or more to the IRS on Form 
990-T, in response to line 35b. 

Other. Use Schedule O (Form 990 or 
990-EZ) to provide narrative explanations 
and descriptions in response to other 
specific questions. The narrative provided 
should refer and relate to a particular line 
and response on the form. 

Do not include on Schedule 0 
(Form 990 or 990-EZ) any social 
security number(s), because this 
schedule will be made available 

for public inspection. 



1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

A 

Statement Date 

Jul-13 

American College of Commercial Finance Lawyers, Inc. 

Supplemental Treasurer’s Report 

B 

Beginning Balance 

$133,317.20 

$132,495.28 

$132,495.28 

$130,305.47 

C 

Deposit Description 

D 

Deposit Amount 

Aug. 2013 0 

Sept. 2013 

Oct. 2013 online dues 4,071.90 

online dues 3,296.30 

Nov. 2013 $135,381.19 online dues 387.8 

online dues 387.8 

online dues 193.9 

online dues 193.9 

check deposit 3400 

check deposit 1200 

online dues 387.8 

online dues 193.9 

online dues 193.9 

check deposit 2200 

check deposit 1400 

online dues 581.7 

online dues 193.9 

online dues 193.9 

online dues 581.7 

online dues 193.9 

online dues 193.9 

check deposit 1800 

Dec. 2013 $149.259.19 check deposit 400 

online dues 193.9 

online dues 193.9 

online dues 193.9 

online dues 193.9 

online dues 193.9 

check deposit 400 

online dues 193.9 

23209.6 

8937994 



1 
2 
3 

American College of Commercial Finance Lawyers, Inc. 

Supplemental Treasurer’s Report 

G 

Disbursement Descripton Disbursement Amount 

Ending Balance 

4 1124 Steven Harris UFTA meeting expense 471.44 

5 1125 Pillsbury meeting expenses to 5/31/13 350.48 $132,495.28 

6 0 $132,495.28 

7 1126 Carolan Berkley ULC Drafting Comm. 1,171.88 

8 1127 H. Darmstadter IPSA SF meeting 1,017.93 $130,305.47 

9 1130 Steven Harris UFTA meeting expense 793.48 

10 1131 Steve Leitess reimb. Logo 499 

11 1132 Dan Webster 3d installment history 1000 $135,381.19 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

26 

27 

28 

29 $149.259.19 

30 1133 Chubb D&O insurance 739 

31 1128 Thomson TM search 1031.86 

32 1129 A. Boss reimb ULC Comm foreclosure 436.21 

33 

34 

35 

36 

37 $149,015.52 

38 

39 Subtotal 7511.28 

4O 



1 

2 

3 

4 

5 

6 

A D 

Statement Date Beginning Balance Deposit Description Deposit Amount 

Jan. 2014 $149,015.52 online dues 193.9 

dues checks 200 

online dues 1357.3 

7 dues checks 1200 

8 online dues 387.8 

9 3,339.00 

10 Feb. 2014 $152,330.52 online dues 3,878.00 

11 dues checks S,000 

12 8,878 

13 Mar-14 $161,186.27 online dues 970 

14 dues checks 2800 

15 online dinner 7,171.44 

16 

17 10,940.94 

18 Apt-14 $166,744.49 

19 

2O 

21 

22 

23 

24 

25 

26 

27 

28 

29 

3O 



1 

2 

3 

4 

G 

Disbursement Descripton Disbursement Amount 

Ending Balance 

1134 P. Carson reimb.survey monkey 24 

5 

6 

7 

8 

9 24 $152,330.52 

10 1135 P. Carson TN annual filing fee 22.25 

11 

12 22.25 $161,186.27 

13 1136 Wireboard website hosting 945 

14 1137 Wireboard email blasts 11/11 to 3/18/14 2481.46 

15 1138 P. Carson Kripke/Pres. Awards 1064.73 

16 1139 S. Sepinuck RE Receivers project 891.53 

17 5382.72 $166,744.49 

18 1140 A. Boss Home Foreclosure project 1738.12 

19 1141 E. Berkley Unincorp Bus Entities project 3024.26 

20 1142 M.Lindquist refund dinner 250 

21 1143 S.Chin reimb. Supplies 16.25 

22 

23 

24 

25 

26 

27 

28 

29 

3O 



43 

A 

89379941 



E F G 

43 



A 

ACCFL Buc 

Membership Dues 

donations 

Annual Meeting 

Dinner [100 

Plaques/Trophy 

Gifts 

Kripke Award 

10 Gilmore Award 

11 President Award 

12 Misc. 

14 Sept. Seminar [g] 

15 [seminar expenses] 

17 Projects 

18 History (Webster) 

19 MIPSA (Darmstadter) [b] 

20 Mortgage (Boss) [c] 

21 Receiver (Sepinuck) [c] 

22 Synergy (Flessig) 

23 UFTA (Harris) 

24 Unincorp Entities (Berkley) [c,d] 

25 SI Unincorp Entities (Soukup) 

26 WGLO (Chin) 

27 

28 Operating 

29 Administrative [h] 

30 Tech (Wireboard) [e] 

31 logo 

32 D&O 

33 Stripe Charges If] 

34 TN filing fee 

35 Misc (meeting, postage,etc) 

36 

37 Total Income/Expenses 

38 

39 Gain/Loss 

40 

41 Notes: 2014 budget is constructed on accrual basis but expenses are reflected on cash basis. 

42 2012 and 2013 are reflected on cash basis. 

43 a. assumes 200 members paying 



B 

1 Iget 
2014 

Budget 

2    Income 

3 40,000 

4 

2014 Budget 

Expenses 

2014 to date 

Actual income 

2014 to date Actual 

Expenses 2013Income 

49217.3 

2013 Expenses 

11,568.30 

1,449.00 

272.89 

638.96 

5 

6 13,000.00i 
7 1,500.00i 
8 300.00i 
9 3,000.00i 665.25 

10 1,000.00i 0 

11 400.00i 399.48 397.51 

12 

13 

14 

15 5,000.00i 

16 

17 

18 1,500.00i 3,500.00 

19 3,500.00i 2,020.77 

20 3,000.00i 1738.12 436.21 

21 3,000.00i 891.53 0.00 

22 0.00 

23 0.00i 0 2,238.96 

24 3,500.00i 3029.26 1,171.88 

25 0.00i 
26 O.OOi 0 0.00 
27 
28 
29 7,000.00i 
30 4,000.00i 3,426.46 375.00 

31 1,530.86 

32 1,000.00i 739.00 

33 

34 22.25[ 22.25 20.00 

35 1,000.00i 767.97 

36 

37 52,000.00i 10172.35 59,309.72i 27,127.31 
38 

39 32,182.41i 

4O 

41 

42 

43 



J 

i2012 Exl~enses 

6 22,043.49 
7 895.00 
8 
9 4,174.15 
10 
ii 518.00 
12 
13 
14 
15 
16 
17 
18 
19 3,000.00 
20 0.00 
21 0.00 
22 0.00 
23 
24 
25 
26 0.00 
27 
28 
29 
30 540.00 
31 
32 
33 
34 
35 1,437.66 
36 
37 21,695.31i 32,608.30 
38 
39 -I0,912.99 i 
40 
41 
42 
43 

2 

3 

4 

5 

20121ncome 

8555.54 

4000 



A 

44 b. Estimated 2 meetings/year includes registration fees. 

45 c. Estimated 2 meetings/year. 

46 d. $1250.40 from 9/2013 

47 e. website hosting is $945 ($45/mo. For 21 months from 4/2013 to 12/2014). Email charges of $2,481.46 from 11/2 

48 f. Stripe online payment charges are $3.05 per $100. 

49 g. Registration fee $50 times 30 pp 

50 h. assumes 7 months at $1000 per month starting June 2014 

51 

52 8990542vl 4/7/14 



B C D E G H 

44 

45 

46 

47 311to 3/18/2014. 

48 

49 

50 

51 

52 



44 

45 

46 

47 

48 

49 

50 

51 

52 

J 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

D 

ACCFL Revenue 

12014 Notes 

i150 x 200 

i84 x 125 

i Sso x 30 Misc. 

2014 

Budget 

30,000 

10,500 

1500 

42,000 

2014 

Actual 

2013 

Notes 2013 

Dues 49,217i 

Dinner Revenue 82 x 125 10,092i 

Revenue Total i 

2012 

Notes 2012 

8,556 

83 x 125 9,140 

contrib 4,000 

21,695 



A B C D E F G H 

24 8990542vi 2/28/14 



A 

1 

2 

3 $125 pp 

4 

5 HD 

6 

7 white $39 

8 red 32/51 

9 

10 dinner $60 

12 soda $4 

13 coffee/tea $4 

14 

15 subtotal 

16 

17 service 20% 

18 tax 9% 

19 

20 total exp 

21 

22 net loss 

23 difference 

24 

25 assumptions: 

26 16 gratis (10 fellows, i awardee, 5 guests) 

27 3 glasses wine pp (1 bottle per 2pp) 

28 25% drink white 

29 rest drink red 

30 half drink soda 

31 all drink coffee/tea 

32 taxes not imposed on service 

33 

34 9144375 

B 

80 pp 

8OOO 

-9682 

-1682 

C 

basic 

D 

iS wine 

875 

390 

960 

4800 

160 

320 

7505 

1501 
676 

9682 

I E 
iSexp. 

8000 

180 

7505 

7685 

1537 

692 

9914 -9914 

-1914 

-232 



1 
2 
3 
4 
5 

90 pp 

G 

basic 

H 

wine 

I 

exp. 

J 

100 pp 

K 

basic 

L 

wine 

9250 9250 10,500 

875 875 
6 
7 468 507 
8 1088 1216 
9 204 228 
10 5400 6000 
11 
12 180 200 
13 360 400 
14 8371 9198 
15 8371 8575 9198 9426 
16 
17 1675 1715 1840 1886 
18 754 772 828 849 
19 
20 -10800 10800 11062 -11062 -11866 11866 12161 
21 
22 -1550 -1812 -1,366 
23 -262 
24 
25 notes 
26 80 pp - 10 white, 30 red 
27 90 pp - 12 white, 34 red 
28 100 pp - 13 white, 38 red 
29 110 pp - 14 white, 42 red 

30 2wines-50/50 
31 numbersrounded up 

32 
33 
34 

M N 

exp i110 pp 

10,500 11,750 

-12161 -12933 

-1,661 -1,183 

-295 



1 

2 

3 

4 

0 

basic 

P 

wine 

Q 

$ exp 

11,750 

5 875 

7 546 
8 1344 
9 252 

10 6600 

11 

12 220 

13 440 

14 10025 

15 10025 10277 

16 

17 2005 2056 

18 903 925 

19 

20 12933 13258 -13258 

21 

22 -1,508 

23 -325 

24 

25 

26 

27 

28 

29 

3O 

31 

32 

33 

34 



A E 

SUBTOTAL 

1 

2 

3 $125 pp 

4 

5 HD 

6 

7 white $39 

8 red $51 

9 

10 dinner $60 

12 soda $4 

13 coffee/tea $4 

14 

15 

16 

17 service 20% 

18 tax 9% 

19 

20 

21 

22 

23 

24 

25 Assumptions 

26 16 gratis (10 fellows, i awardee, 5 guests) 

27 3 glasses wine pp (1 bottle per 2pp) 

28 25% drink white 

29 rest drink red 

30 half drink soda 

31 all drink coffee/tea 

32 taxes not imposed on service 

33 

34 

35 

B 

80 PP 

net loss 

C 
EXP 

8OOO 

875 

390 

1530 

4800 

160 

320 

8075 

1615 
727 

F 

90 PPi 

TOTAL EXP -10417 10417 -11633i 

-2417 

9144375 

EXPi 

875i 

468i 

17341 

54001 

180i 

360i 

9017i 

1804i 

812i 



N P 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

26 

27 

28 

29 

3O 

31 

32 

33 

34 

35 

J 

100 PP 

K 

EXP 

Notes 

80 pp - 10 white, 30 red 

90 pp - 12 white, 34 red 

100 pp - 13 white, 38 red 

110 pp - 14 white, 42 red 

numbers rounded up 

10500 

875 

507 

1938 

6000 

2OO 

4OO 

9920 

1984 

893 

-12797 12797 

-2297 

N 0 

110 PP EXP 

11750 

875 

546 

2142 

6600 

220 

440 

10823 

2165 

975 

-13963 13963 

-2213 

Q R 

95 pp actual 

10,500 

875 

468 

1530 

5700 

160 

320 

9053 

1810 

815 

1167~ 

Actual Drinks 

10,500 

-1178 



SUMMARY OF SURVEY RESULTS 
FOR ACCFL STRATEGIC PLANNING WORKING GROUP 

This cover memo summarizes the results of the Survey and provides points for discussion at the Februaiy 6, 2014 

meeting of the Board of Regents. The Survey results will also be sent to the Regents so that other points can be 

discussed as needed. In general the Survey results were as expected, with a couple of areas where responses were 
surprising. 

We would like to discuss the results with the Regents and to get a consensus from the Regents on what the next 

steps should be. We have made recomJnendations at the back of this paper, and will ask the Regents to agree or 

disagree with them. We want to have action items as a result of tlfis meeting with the Regents. 

Question 1 Results 
Most of the respondents (90%) agreed that the College’s Mission Statement did not need to be revised. 

Question 2 Results 
Notwithstanding the responses to Question 1, the actual connnents on the Mission Statement had some valid points 
and a subgroup of Peter Carson, Scott Lessne and Ed Smith agreed to review and, as appropriate, revise the Mission 
Statement in light of such. The revised Mission Statement will be circulated for review and comment by the 
Working Group and the Executive Committee and then presented to the Regents at for approval at the Regents’ 
Fcbrnary 6, 2014 meeting. 

Question 3 Results 
Most of the respondents (93%) agreed that fl~e College’s home page did not need to be revised. 

Question 4 Results 
We can discuss comments if Regents would like to do so. 

Question 5 Results 
If the College were to broaden the definition of "Commercial Finance" when considering practitioners [’or 
membership, several choices were listed. The Working Group felt that where there was a tie to an asset based or 
secured lending transaction, then other specialty areas (such as real property finance, leasing, tax and/or bankruptcy 
expertise) were valid extensions of a "Conunercial Finance" practice. Since there are already honors colleges for 
both bankruptcy and real property, the Working Group felt that there should be some connection between a 
practitioner’s expertise and a personal property/asset based secured lending practice. We think that the Regents 
should give their view, as the respondents showed that 57% thought that unsecured financings should be included, 
87% thought that mixed real and personal financings should be included, and almost 70% thought that real property 
financings should not be included. 

The subgroup of Peter Carson. Scott Lessne and Ed Smith agreed to revise and simpli~r the defi~fition of 

"connnercial finance" in light of the responses to Question 5. The revised definition will be circulated for review 

and conwnent by the Working Group and the Executive Connnittee and then presented to the Regents for approval at 

the Regents’ Febrna~; 6, 2014 meeting. 

Question 6 Results 
Actual comments from respondents can be discussed if the Regents wish to do so. 

Question 7 Results 
The Respondents feb that high admission standards should be maintained, and should reflect "conunercial finance" 
and not other practice areas. 70 to 80% of respondents wanted to increase diversity (in ethnicity, as well as 
geographic [U.S., Canada and Mexico] and practice area [securitization, project finance, leasing] and employer [in 
house, law school or law firm]. Only 63% of respondents wanted to broaden the charter to cover other countries. 

The Working Group would like input from the Regents on where to focus diversity efforts. If we focus on non-US 
lawyers, what standards we would use for non-US lawyers? Who do they need to be educating (their local bars or 
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the U.S. bar?) and how do we determine whether they have met the College’s eligibility standards? Please note that 
currently, the College does not have any Fellows that live in Me,co. 

Question 8 Results 
Almost 30% of Respondents are not satisfied with the College’s current level of activities. In addition, given some 
dissatisfaction with the current level of postings to the College website and a the College’s LinkedIn group site, The 
Working Group would like to get the Regents’ input as to what substantive content the Fellows would like to see 
posted to the College website and/or the College’s Li~kedIn group site as an ongoing service to the Fellows. 

Question 9 Results 
90% of the respondents approved of conference calls to update Fellows on the drafting projects where the College 
sends observers. 85% of respondents supported the establishment of a Content Committee to provide substantive 
content on the College’s website. 

A slight majority of respondents (55%) thought that Fellows-only CLE at ABA meetings was not a good idea. The 
same amount of respondents (55%) thought that separate CLE meetings unconnected with the ABA were a good 
idea. 

The Working Group would like to discuss what steps to reconnnend in this area. 

Question 10 Results 
Ahnost 60% of respondents liked the idea of a second meeting of the College, in conjunction with the new stand- 

alone Annual Meeting of the ABA Business Law Section (beginning in September 2014, the BLS will hold this 

meeting in lieu of full participation in the ABA’s annual meeting in August). 72% did not want a second meeting 

fl~at was separate from the BLS meeting. 

The Working Group discussed unique education (whether or not :for CLE credit) that the College could provide 

(given the Fellows’ level of expertise and service as observers to various drafting projects). Ed Smith and Steve 

Sepinuck suggested that an in-depth program requiring participants to prepare materials beforehand with a 

discussion led by a professor might be a valuable exchange of ideas. The LA County Bar Association’s California 

Financial La~vyers Conference was mentioned as a model for this type of high caliber program. Ed remembered 

programs led by Jim White, David Epstein, Steve Sepinuck, Linda Rusch, Steve Weise, Ken Klee and Ed Smith. 

Also, the conference calls to update interested Fellows on the drafting projects (see Question 9 Results above) would 

seem to provide a mfique educational opportunity that could not be obtained outside the College. 

The Working Group would like the Regents’ thoughts on what steps to take in this area, particularly as regards 
timing, cost and subsidy (if aw) from the College. The Working Group noted that if the College was move forward 
with the concept of organizing such an in-depth program to held in tandem with the Business Law Section Annual 
Meeting, it could initially, on a trial basis, organize a program for the Fellows (and specially invited guests) for the 
first two meetings (both of which will be held in Chicago), and with the meeting possibly hosted at a Fellow’s law 
firm. We would need to decide what criteria to consider in later deciding whether to continue beyond a two year 
trial. These might include number of attendees, cost to Fellows, and subsidy from College. 

Question 11 Results 
Almost 64% of respondents thought the College should sponsor a high level seminar for Fellows and selected 
invitees at the Business Law Section Annual Meeting (but 35% did not agree with this). Ahnost 70% of respondents 
thought that the College should reach out to other organizations and co-sponsor hinches and programs to enhance 
the College’s brand. 56% of respondents thought that the College’s observers should be authorized to speak for the 
College at drafting sessions. 

The Working Group would like input from the Regents on these points. 

Question 12 Results 
88% of respondents agreed that back office support should be engaged. The Working Group would like to discuss 

this with the Regents. 
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Question 13 Results 
85% of respondents agree that ff activities increase they are willing to pay higher dues. 

Question 14 Results 
Almost 77% of respondents would be willing to raise almual dues to $300. The Working Group would like to 

discuss tiffs with the Regents. 

Question 15 Results 
93% of respondents would be willing to pay a separate charge for increased activities (a fee for a seminar or 
program). 

Task Force Recommendations to be discussed, amended as needed, and approved by Regents: 
1. Redraft Mission Statement per the comments from respondents. 
2. Redraft definition of "Commercial Finance" to simplify list of practice areas, and clarify that practitioners in 
other practice areas (if those areas regularly and significantly include asset based or secured lending arrangements) 
can qualify for membership in the College. 
3. Provide conference call updates by obse~Ters to drafting projects. 
4. Establish a Content Conunittee that will post substantive materials to the College website. 
5. Arrange for a presentation at the ABA BLS A~mual meetings in both 2014 and 2015, to be moderated by a 
professor, designed to provide lively and informative discussion among the Fellows (and other special invitees) that 
participate (such as LACBA programs). 
6. Get adnfinistrative staff for College. 
7. Raise a~mual dues to $300. 
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American College of Commercial Finance Lawyers- 2013 Strategic Planning Survey 

C!:iii While the Strategic Planning Working 
Group does not currently contemplate 

revisiting or revising the above mission 
statement, please respond to the following 

question(s): 

~ agree that 
the mieeion 
statement.,, 

0% 20% 40% 60% 80% 100% 

l agree that the mission statement does not need to be recon~dered or revised at this time. 90,ti% 9.89% 
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Q 2 if y o u re s p on d e d "D isa g re e" to 
Question 1, please provide your thoughts 
as to how the mission statement might be 

revised. 

1 The second ,sentence is aw!~vard. I suggest, "The College’s minion isto bring together._," where 12/17/2013 7:34 AM 

the ... stands in for the resL of Lhe ~ntence aswri[ten. 

2 shouldn’t itat least say "handling of commercial LAW matters" and i thinktechnically reference to 12/16/2013 1:22 PM 

.sl~ll isto tile attorneys se ",skill and prac[ice o[ commercial finance law" isgrammatically off. More 

substantively, it sure is vague, isn’t it? 

3 The college should take on playing a role in the law reform proce~. 12/16/2013 I:07 PM 

4 I thinkthe first line should refer to commercial finance matters, not just commercial matters, and 12/9/2013 9:29 AM 

the second sentence does not seem necessary~ 

5 The mis~on may be internally inconsistent in its ~ope. Tile first ,se.ntence refers to experience in 12/8/2013 8:05 AM 

handling "commercial matters," but then narrows to "commercial finance law." The focus of the 

College has clearly been commercial finance law. Should that be clari[ied in the mission, or 

should the mis~qon be implemented more broadly to collect otherswho handle "commercial 

matters." Con.~der the ~:ope of the UCC and the body of common law to which tile UCC defers. 

The membership could be more diverse and dynamic with a broader focus, but that may not be in 

keeping with the origins of the College in commercial finance law. 

6 Could be shortened. 12/6/2013 4:06 PM 

7 I thinkthe de~ription should be more focused. Virtually any transaction isa "commercial matter". 12/6/2013 10:54 AM 

Our College focuses more on complex business transactions and particularly [he [inancing thereof. 

8 I thinkthe second sentence could use some tightening 12/1/2013 2:10 PM 

9 The statement does not state a mi~qon, i[ isa statement of fact and intent. Our mi~qon should 12/1/2013 1:13 PM 

include education relative to commercial finance topics. 
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C!G While the Strategic Planning Working 
Group does not currently contemplate 

reconsidering or revising the hornepage 
description at this time, p~ease respond to 

the following question(s): 

the 
h~m~pa~e 

descriptio,,. 

0% 20% 40% 60% 80% 100% 

I agree that the homepage description does not need to be recon~dered or revised at this time, 93.26% 6.74% 

83 8 89 
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=Q4 If y ou re s p on d e d "D i sag re e" to 
Question 3, please provide your thoughts 

as to how the homepage description might 
be revised. 

1 Same as for I and 2 12/16/2013 I:07 PM 

2 In additior~ to Lho.se obiectives already listed (which I agree wiLh), we sho~ld alse indicate that we 12/16/2013 5:5~1 AM 

will advocate for improvements in commercial finance law. 

3 The statemenL regarding practice be[ore seemsou[ of place and r~o[ really informative abou[ wha[ 12/10/2013 1:13 RM 

that isintended to mean. 

4 I believe thisisonly historical 12/9/2013 9:48 AM 

5 See comment in question 2. To be clear, my response that the mission and description should be 12/8/2013 8:08 AM 

reconsidered is really to sugge~ the que~ion might be raised to the membership, not to ~ggest 

Lhat the foc~s or~ commercial finance is inappropria[e. 

6 I thinkthe ststement is pretty good, but please see angrier to previusquestion. 12/6/2013 10:55 AM 

7 Sho~ld we add acting asamicusc~riae in appropriate cases? 12/2/2013 7:32 AM 

8 I ,~,o~ld add something about collegiality and fellowship (and the female counterpart) 12/1/2013 2:14 PM 
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Q!.!!!ii; in October 2013, the Board of Regents 
adopted the following revised definition of 

"commercia~ finance", subject to the 
further guidance of the Fellows received 

through the results to this survey: 
"Commercial finance" refers to the 

extension of credit secured by a security 
interest in persona~ property to finance the 

operations, capital improvements, 
acquisitions or recapita~izations of 

com mercia~ enterprises. Transactions in 
commercial finance include not 

traditiona~ ~ending and factoring based on 
current assets but also financing the 

acquisition of personal property assets, 
including equipment and intellectual 

property, whether by secured loan, lease, 
license or the use of chattel paper; trade 

finance through the use of letters of credit, 
independent guaranties, bankers’ 

acceptances, bills of exchange and the 
like; financing the acquisition, expansion 

or recapitalization of businesses or 
business lines secured by personal 
property assets of the business or 

business line, structured finance, including 
securitizations; financial contract 

transactions involving security interests in 
personal property. The reference does not 
include financing for the debtor’s personal, 
family or household purposes."Should the 
above definition of "corn mercial finance" 
be expanded to include the following (in 
responding, please consider the various 

contexts (noted above) in which the 
definition is used)? 
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financings 

real 

properb] 

secured,,. 

Other 
(please 
specify) 

0o,4 20% 40% 60% 80% 100% 

Strongly Disagree iiiiiiiii Disagree iiiiiiiiiAgree ~Strongly Agree 

un~cured financings t2,50% 31,25% 42,50% I3.75% 

I 0 25 34 t I 80 

m~H r~l ~nH n~rmn~I nrnn~rl~ ~P~:r~A fin.~nPinn,~ 
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3 7 58 I0~, ’~ 80., 

real property secured [inancings t9.23% 50% 24,,36% (}.41% 

15 39 19 5 78 

Other (please specify) 0% 0% 0% 0% 

0 0 0 0 0 

1 all non-consumer based finaning 12/16/2013 1:17 PM 

2 Those o[ usin thisfield undoub[edly have experience if not expertise with regard to real estates 12/6/2013 4:20 PM 

financingsbut changing the definition would dive~t the focus of the core expectations of the 

College. When previou~y involved with membership consideration, too many candidates had 

financing experience that wa Shot true commercial finance. 

3 letters of credit 12/6/2013 11:42 AM 

4 It should al~) inck~de financingsto develop a burner’s. In my area (project [inance)that is much of 12/6t2013 11:39 AM 

what I do, 

5 Factoring 12/4/2013 6:41 PM 

6 real estate, as additional collateral or as security for a guaranty as long been a part of commercial 12/3/2013 1:34 PM 

financing. But I [hinkreal estate lending alone is not a par[ of [his College, 
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Q!6 Aside from the above possible 
expansions of the definition of 

"commercial finance" for which your 
guidance was sought in Question 5, should 

the definition be further reconsidered or 
revised? ~f so, please provide your 

thoughts. 

1 add "all other non-consumer based financing transactions" 12/16/2013 I :I 7 PM 

2 No changes ~ggested 12/15/2013 5:47 AM 

3 No need to reconsider or revise. 12/10/2013 6:35 PM 

4 no 12/9/2013 9:33 AM 

5 Commercial finance should be given itsordina%’ meaning with the only limitation being consumer 12/8/2013 8:16 AM 

finance. While the list of transactions is ve~ broad, it’s not neces,.~rily forwardqookJng. If new 

methodsof financial commercial transactionsemerge, leadersin developing and us~n9 those tools 

would be attractive for membership in the College. We shouldn’t have to wor~ that a static list of 

[ran~ctions precludes membership o[ those individuals. 

6 While, while in my view, the definition above is broad enough to cover "cash flow" financings, 12/7/2013 8:33 AM 

con,qder including [he [errn "ca~ flow" within [he defini[ion. A significant portion of the 

membe~’ship is involved in financing private equity acquisitionswhich include security interests 

upon [he [arget’s a~-se[s, bu[ which are underwritten, not on a,~set values, but upon projected cash 

fl ows. 

7 Although I strongly agree that real property secured financings ~ould be included, the focus must 12/7/2013 12:52 AM 

still be on the financing/security aspect; same with mixed collateral. 

8 It ~ould also include financingsto develop a budness, in my area (project finance) that is much of 12/6/2013 11:39 AM 

what I do. 

9 Iwould revisa to say, in relevant part, "including not only traditional lending, where financing is 12/6/2013 1I:I3 AM 

extended against receivavbles, inventory and other a,~se.ts, non-recourse factoring, where accounts 

are purchased with credit riskasaumed, aswell as recourse factoring, together with financing the 

acqui.~ton o[ persenal properly assets 

10 I thinkthat the temporal requirements need to be fine tuned. I have been in practice over 40 years. 12/5/2013 3:31 PM 

If my only commercial finace experience was during the first I0 years, I should not qualify now. 

11 no. 12/3/2013 1:34 PM 

12 with respect to third question in 7 below, die-agree as to tax, but agree that expansion to derivatives 12/2/2013 11:55 AM 

might be appropria[e. 

13 Equipment leasing isnot "sacured’L Equipment leasing should remain asan eligible core practice 12/2/2013 9:0I AM 

area forACCFL Fellows, but [he defini[ion should be corrected. (For example, add to the end of the 

first sentence: ", and to long-term equipment leases". 

14 My thought istha[ often financingsinclude a mix of unsacured, mezz, per~nal preperty, and real 12/1/2013 3:53 PM 

property collateral. Although in the large national firms these are handled by different sections in 

firms, in smaller firmsthe same lawyer will handle all of these. 
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The College 

should 

continue t,,. 

The College 

should 

continue t,,. 

The College 

should 

co~sider,,. 

The College 
should 

enhance it,,. 

The College 
should 

enhance it,,. 
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"Fhe College 
should seek 

to,,. 

0% 20% 40% 60% 80% 100% 

iiiiiiiiiiiiiiiiStrongly Disagree iiiiiiiiiiiiiiii} Disagree iiiiiiiiiiiiiiii}Agree ~StronglyAgree 
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The College should contin£~e to maintain its curren[ the high standardsfor 0% 0% 20.48% 79,52% 

admission to the College. 0 0 t7 66 83 

The College should continue to concentrate its membersi~ip in the field of 0% 1.23% 32.10% 66,67% 

commercial finance law. 0 -i 26 54 81 

The College should consider expanding membership to include expertise in 15~66% 54~22% 28.92% 1.20% 

specific areas affecting commercial finance, such as tax and derivatives, t 3 45 24 I 83 

The College should enhance i[s effortsto broaden itsincl~sion of Fellows based on 8.43% t8.07% 45.78% 27,7t% 

characteristics evidencing diversity (including, but not limited to, race, ethnicity 7 15 

and gender), 

The College should enhance its efforts to broaden its diversity of Fellows based on 3~75% 20% 57.50% 18.75% 

geography (e,g,, Canada and Mexico aswell as [hro~ghout [he Uni[ed S[a[esand 3 t6 z~} 15 80 

i ts te rri to ri e s) 

The College should enhance its effortsto broaden its diversity of Fellows based on 3.70% I2.35% 60.49% 23,46% 

type of practice or profe~ional practice setting (e,g,, in-house counsel, 3 t0 49 19 5t 

government, judiciary and law ~hools as well as law firms)~ 

The College should broaden its General Requiremen[sto permi[ the elecLion o[ 7.50% 28.75% 52.50% 11,25% 

qualified foreign lawye~ from outside the United States, Canada and Mexico while 6 23 42 9 80 

still meeting the College’s high standards of membership, 

The College should not seekto expand the size of the College (presently, 7.23% 9.64% 43.37% 39.76% 

approximately 200 d~es paying Fellows) sirnply for the sa~ of becoming larger, 6 8 3~} 33 83 

The College should seekto substantially expand the the size of its membership. 10.51% 60.51% 9.76% 1,22% 

16 57 8 1 82 



American College of Commercial Finance Lawyers- 2013 Strategic Planning Survey 

(::i’,’,’,i! :ii!i~.!i; Pie ase i n d i cate y ou r satisfacti on w ith 
the following" 

leve~ of 
activities,,, 

~rhe Annum 
Meeting and 
Dinner (he.., 

"The po~tir~j 

to the 
Co~ege°s._ 

"The po~tir~j 

t2 



American College of Commercial Finance Lawyers- 2013 Strategic Planning Survey 
and other._ 

College’s 

College’s 

College’s 

0% 20% 40% ~0% 80% 100% 

:::::::::::::::::::::::::::::: Highly Dissatisfied i~i~i~i~i~i~i~i~i Dissatisifed :::::::::::::::::::::::: Satisfied ~ Highly Satisfied 

The current level of activities or the College, 1,35% 28.38% 66,22% 4,05% 

t 2-i 4.9 3 74 

The Annual Meeting and Dinner (held in conjoint[ion with [he ABA 0% 2.53% (}4,56% 32,9t% 

Bu~ness LawSection’sannual Spring Meeting), 0 2 ~.~1 2~:~ 79 

The appoin[ment oF ob~wers [o a[tend, on behaff of [he College, drafting 0% 1.25% 68,75% 30% 

committee and study committee meetings of projects of the ULC, the ABA, O I 55 24 50 

the ALl and other ~milar bodies involving important i~_ues of commercial 

finance law. 
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The pos[in9 to the College’sweb,~te of repor[s prepared by the College 0% I2.99% 70,13% 16,88% 

appointed obsewers regarding project ~atus. 0 t 0 54 -i 3 77 

The posting of notices and other in[orma[ion and communica[ions rela[ing 0% t4.67% 74,67% 10,67% 

to the College and its activities to the College’s Linkedh~ Group, O 1 I 5~:} 5 75 

The College’sawarding of [he Grant Gilmore Award (recognizing ~perior 0% 2.47% 69,14% 28,40% 

writing in the field of commercial finance law), when appropriate, 0 2 ~.}6 2,~ 8I 

The College’s awarding of the Homer Kripke Achievement Award 0% 2~47% ~6,67% 

(recognizing a teacher or practitioner who has made an outstanding O 2 54 25 8t 

contribution, throughout his or her career, to commercial finance law) 

when appropriate. 

The College’sawarding of the Special Service Award (recognizing a Fellow 0% 2.56% 73,08% 

who has made a ,~gni[icant contribution [o the College’s goals by 0 2 57 19 78 

promoting the improvement of the practice of commercial finance law), 

when appropriate. 
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@.9 A m o n g p o s s i b I e e × p a n d e d i n t e r n a I 
activities, please evaluate the following: 

College’s 
appointed.,, 

The 
should 

organize 

The 
should 

organize 

The 
should 

establish 

Other 
(please 
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specif~) 

0% 20% 40% 60% 80% 100% 

iiiiiiiiiiiiiiiiStrongly Disagree iiiiiiiii Disagree iiiiiiiiiAgree ~Strongly Agree 

The College’s appointed obsewers to ULC, ABA, ALl or other projects should hold 0% 8.54% 70.73% 20,73% 

conference calls open to Fellows only to update the Fellows on project progre~ 0 7 58 17 82 

The College should organize MCLE programsopen [or Fellows only (to be held in 2.47% 53.09% 33.33% 11,1t% 

conjuction with ABA meetings). 2 43 27 9 8I 

The College should organize MCLE programsopen for Fellows orfly (to be on a 2.44% 41.46% 45.12% 10,98% 

stand alone basis at locations to be determined or by web or podcast). 2 34 37 9 82 

The College ~ould establish a Content Committee with a mandate to identify, po~ 0% 13.41% 70.73% 15.85% 

and maintain current subs~tantive content on the College’swebsite for the benefit of 0 1 I 58 13 82 

the Fellows 

Other (please speci[y) 0% 0% 0% 0% 

0 0 0 0 0 

1 We should reach out to other organizations, such as the Association of Commercial Finance 12/16/2013 I:I9 PM 

Attorneys, and iointly plan CLE and other events with them. 

2 I believe that the day before the start of and/or Saturday afternoons of our ABA Spring Meetings 12/16/2013 6:10 AM 

and preceding our Annual Meetings might be a good time to ~shedule rnore MCLE opportunities 

for Fellows. 

3 I thinkthe College could be more visible by hostiting CLE programs in conjunction with ABA 12/8/2013 8:2I AM 

meetings, but wouldn’t do them exclusively for Fellows. CLE could be a way to promote the 

College and make it more accessible to up and coming commercial lawye~who ,should be 

considered for membership, Organizing CLE for stand-alone programs is too burden~me for the 

potential benefit. 

4 I have not been an active participant in College activities, ~) I did not feel capable of responding 12/7/2013 8:36 AM 

to a few of the questions above. 

5 The exchange of views among this group of professionals through CLE programs and other forums 12/7/2013 8:25 AM 

should be intensified. It isone way to provide a continuity so that we do not become an 

organization that holdsan annual dinner and no other activities, 

6 I’d like to see the College ta~ the lead on some projects, where it is front and center instead of 12/6/2013 11:00 AM 

~qmply an observer or additional ~onsor. 

7 I would agree with the first three ~ggestions above i[ they were open to attorneys generally, The 12/5/2013 3:39 PM 

words "open for Fellows only" should be deleted. 

8 We need not do too much in thisCLE area as there are way too rnany groups offering CLE.,But the 12/3/2013 1:40 PM 

College is in a special position to benefit its members. By way of example we held a program in 

2003 asto the intersection of the UCC and Bt~;y at the Spring meeting, and played to standing 

room only house for over 2 hours.. Great benefit to all who attended. 

9 College should not organize activities that are merely duplicative of ABA or ACFA programs. 12/2/2013 12:04 PM 

However, it may be useful to co-sponsor programs or in keeping with our collegial nature consider 

having a short program combined with a social activity, at timesother than the Spring meeting. 

t6/26 
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10 Not sure how much lime and effort required to maintain con[ent thai may be available in CFA and 12/2/2013 11:16 AM 

Secured Lender publications already? 

11 The College isway too focused on ABA-centric ac[ivi[ies. It whould hold itsown webinarsaswell 12/1/2013 3:23 PM 

aseventsduring the annual CFA and LSTA conferences. 

12 The College iscurrently too ~£mall to have effective CLE programsthat reach a substantial portion 12/1/2013 2:13 PM 

of our membership. The website is infrequently updated (for example, "members in the news" has 

nothing for 2013, and the "college activities" page has nothing for 2013, and it lists items going 

back to 2010 -what is the relevance of thai?). 
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ii ,(ii~ Am on g poss i hie e x pan de d activ itie s 
for the benefit of the Fellows, please 

evaluate the following: 

The 

Col~ege°s 
appointed.,. 

The College 
should 

organize 

The Co~ege 
should 

establish ... 

The Co~ege 
should hold a 

second.,. 

The Co~e£e 
should hold a 

second.,. 

Other 
(please 
specify) 

0 1 2 3 4 

The College’sappointed obse~,]ers to ULC, ABA, ALl or other projects 0% 8.54% 69.51% 21.95% 

should hold conference calls (open to the Fellows only) [o update the 0 ? 57 t 8 82 3,13 

Fellows on project progress and to solicit input back to the project, 

The College ~ould organize MCLE programs(open to the Fellows 2,47% 41,98% 41.98% I3.58% 

only) to be held in conjunction with ABA meetings or on a standalone 2 34 34 ti 81 2~:~7 

basis (at locations to be determined or by webcast or podca~). 

The College should establi~ a Content Committee with a mandate to 0% 13,58% 70,37% t6.05% 

identify, po~ and maintian current substantive content on the 0 11 57 13 81 3.02 

College’s web, re for the benefit of the Fellows, 

The College should hold a second meeting of the Fellows each year 1.28% 35.90% 5~.41% 6~41% 

to be held in coniunction with the ABA Bu~ness Law Section’s new t 28 ,I~ 5 78 2,68 

standalone Annual Meeting (commencing with the Fall of 2014). 

The College ~ould hold a second meeting of the Fellows each year 8,97% 62,82% 23.08% 5.13% 

to be held in separate from ABA BusJne~Law S~ction’ meeting at a 7 49 18 4 78 224 

place and time to be determined 

Other (please speci[y) 0% 0% 0% 0% 

0 0 0 0 0 :: 0 

1 i~’t this mostly the seme as question 9? 12/16/2013 I:43 PM 
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2 I would be in favor of a second meeting separate from ABA Busine~s Law Section meetingsi[the 12/16/2013 6:14 AM 

logistics for meetings in conjunction with the ABA BLS meetingswere unfeasible. 

3 meeting in conjunction with the annual CFA convention 12/9/2013 3:39 PM 

4 I checked both because it may make sense to have the second meeting be a CLE meeting for the 12/7/2013 8:28 AM 

year, but having it at the same time asthe ABA meeting may produce too many conflicts. 

5 See Comments on Question 9 re first three items of this Question 10 12/5/2013 3:44 PM 

6 The last two options lwould go either way. I think a second meeting isa good thing. Many years 12/3/2013 1:42 PM 

ago we held a meeting and program-often a lunch-a[ the Annual ABA Mee[ing. U~ally had 

reasonably good attendance but then the ABA had too many meetingsthat caused conflicts. 

7 College should organize MCLE open to all, no[just Fellows. 12/2/2013 1:53 PM 

8 if a second separate meeting is going to be held, it needs to be substantive 12/2/2013 1:28 PM 

9 The college’swebsite needs overhaul, reworking, and updating (see my previous comment). Much 12/1/2013 2:16 PM 

more useful than a phone update on college activities,4,ould be a blast email with bullet-point 

itemsand a linkto a more detailed discu~ion of the 
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6}"iii "iii Among possible expanded external 
College activities, p~ease evaluate the 

following" 

The College 
should 

sponsor an.,. 

The 

should 

The Col~e£e 
should 

co-sponsor.,. 

The 

Col~ege°s 
appointed.,. 
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co~q~qe nts 

teptesenti,,. 

A decision 
by the 

Co~ege to,,. 

Other 

(please 

speci~j) 

0% 20% 40% 60% 80% 100% 

Strongly Disagree iiiiiiii Disagree iiiiiiiiiAgree ~Strongly Agree 

The College ~ould sponsor an annual high level educational saminar for the 0% 35% 53.75% 11.25% 

Fellows and special invitees (e.g., rising young lawyers), to be held following the 0 ÷,~’-’R 43 ~,_. 80 

newABA Bu~nessLaw Section Annual Meetings and planned around important 

topical i &su es. 

The College ~ould sponsor MCLE programsopen to all participantsat locations 1.27% 54.43% 37.97% 6.33% 

(including web and podcasts) and [imesto be determined (comparable to RLI, ALl I 43 30 5 79 

and ABA CLE). 

The College should co-spon,~)r lunches and programs organized by other 1.23% 28.40% 61.73% 8,64% 

organizations, including the ABA, the ALl and state and local bar associations, on i 23 50 7 8t 

commercial finance law issues (to enhance the College’s brand). 

The College’sappointed obsei~ers to ULC, ABA, ALl or other projects ~ould be 1.25% 42.50% 46.25% 10% 

authorized to exerciso, during meetings or in the submission of comments, their -i 3-f. ,..,,’~ ,~,.. 80 

di~;re[ion in expres~ng the views o[ the College on i,£’st~es pertinent to that project. 

Written comments repre~nting the views of the College ,should only be ,submitted 1.28% 11.54% 74.36% 12.821/o 

with the approval ol the Board ol Regents, I 9 58 10 78 

A deci~on by the College to endm’so a proposed law or other final product or 1.22% 2.44% 78~05% 18.29% 

recommendatrion o[ a ULC, ABA, ALl or other project should only be made with [he i ’2 6,:t 15 82 

approval of the Board of Regents. 
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Other (please specify) 0% 0% 0% 0% 

0 0 0 0 0 

1 getting into the field of offering CLE programs seems suicidal, and I don’t see any need for 12/16/2013 1:45 PM 

obsewers to speak for the ACCFL, as opposed to ~eak~ng for themselves (which will carB~ weight 

anyway) 

2 I disagree with the ~atement about co-sponsership of lunches, etc., as written~ I thinkthe College 12/8/2013 8:28 AM 

should consider co-sponsorship IF a Fellow is actively participating. Other~vise, quality control 

could be a concern. The College’s "brand" could be adversely impacted by a poorly done 

prograrn. The wayto checkfor [hat isac[ive participation bya Fellow, The College’sobsewers to 

projects should "express the views of the College" only if the College has actually taken a decision 

asan organization to express a view, Lawyers, asa group, rarely have a single view. To the ex[ent 

obsewers are expressing "a view," it should be the observer’s view. Alternatively, an observer might 

express the range of views held by Fellows (if the observer is [amiliar with [he range o[ views). 

3 We do need to enhance the brand b~t also need to be careful not to dilute it, especially at state 12/7/2013 8:31 AM 

level gatherings, etc. Therefore, we ~ould use care in ,selecting ~onsorships, 

4 I do not feel strongly about the first item on this page-a high level conference. I would do it only if 12/3/2013 1:45 PM 

the section did not schedule anything that would conflict with it. 

5 aren’t [here already enough CLE providers in grea[ competi[ion wi[h one another? 12/1/2013 2:43 PM 

6 There are far too many other competing CLE programsout there. Unlessthe College can offer 12/1/2013 2:18 PM 

,~mething unique, it should con,~der (rather [han stand-alone programs) partnering with ALI-CLE or 

other organizationswhere the College gets joint-credit and College members handle the CLE 

materialsand presentations. The CLE should be open [o all, not]us[ College rnembers. 

22 / 26 
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C:i¢ii 2: The day=to-day administration of the 
College imposes substantial time burdens 
on the Executive Committee. As a result, 
the Board of Regents has agreed that the 

Co~ege should engage a third party 
service to provide basic back office 

support for the business of the College as 
presently conducted. Over and above such 
basic back office support, please eva~uate 

the following: 

the College 
engaging,,. 

0% 20% 40% 60% 80% 100% 

Strongly Disagree iiiiiiiii Disagree iiiiiiiiiAgree ~Strongly Agree 

I suppod, the College engaging additional backoffice support commen~rate with 1.23% 9.88% 60~49% 28,40% 

increased levels of College ac[ivities (see Q~estions 7 -9) as reasonably nece&sary i 8 49 ’23 81 

to support ,such activities. 

23 ! 26 
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@I 3 increasing the level of College 
activities, and the related level of back 
office support needed to support such 

activities, may necessitate an increase in 
the leve~ of annua~ dues above the current 

$200. P~ease eva~uate the following: 

0% 20% 40% 60% 80% I00% 

::::::::::::::::::::::::::::::: Strongly Disagree =~=~=~=~=~=~=~=~ Disagree =~=~=~=~=~=~=~i=:Agree ~Strongly Agree 

Iwould be willing to pay additional duesto .~Jpport such additional 2,47% 12,35% i 67,90% 17,28% 

activities, i~ i0 : 55 14 81 

24 / 26 
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QI4 Presuming increased levels of College 
activity such as proposed by this survey 
(recognizing that determinations have yet 

been been made), what ~eve~ of annual 
dues wou~d be acceptable to you? 

$250 

$3OO 

exceed $500 

0 1 2 3 4 

$200 (the current level) 2.56% 12.82% 61.54% 23.08% 

I 5 ~,¢ 9 39 305 

$250 0% 11.76% 70.59% 17.65% 

0 (,~ 36 9 51 3.06 

$300 3.33% 20% 5I .67% 25% 

2 12 3t 15 60 2.98 

Mere, not [o exceed $500 t2.50% 52.50% 22.50% 12.50% 

5 2:t 9 ~4 40 

25 ! 26 
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QI5 Presuming increased levels of College 
activity such as proposed by this survey 
(recognizing that determinations have yet 
been been made), the determination of the 

annual dues amount for any year should 
take into account revenues received by 
the Co~ege in charging a specific event 

charge to those Fellows attending Co~ege 
sponsored events (where appropriate), 
comparable to the current practice of 

charging Fellows for attending the Annua~ 
Meeting and Dinner. 

I support 
the above 
statement. 

0% 20% 40% 60% 80% I00% 

I support the above statement, 0% 6.41% 83.33% 10.26% :: 
:: 

0 5 65 8 :: 78 
:: 

2@ ! 26 



Treasurer’s Report for 4/10/14 Regents Meeting 

Cunent balance in Bank Account as of March 31,2014 is $166,744.49. 
Compared to a deficit in 2012 of $10,912.99, we have a gain of $32,182.41 for 2013. 

Recommendation: 
Retain $200 dues for 2014, Assess dues level in Oct.tNov. Regents meeting based upon experiences 
with Fall seminar and new administrator. 

Attached please find: 

I~ Chart of 2014 year to date expenses against revised 2014 budget inco~’porating expense 
estimates from observers and estimates fo~’ SepL seminar and outside administrator, 

2. Draft of 2013 tax return (indicating gain of $32,182,4Z). 

3. repor~ fo~’ MARCH year to date ~ncome and expenses 
4~ Updated dues payment chart (,FURTHER ANALYSES BELO~ 
5~ Updated d~nner budget reflecting estimated ~oss of $1,178 (does not ~nc~ude 2 late registrations 

so total d~nner attendance w~ll be 97). 

Below is the updated analysis of our membership: 

(i) 233 members (net of 4 resignations and not including 10 new 2014 members). 

(ii) 65 dues exempt members -20 academics, one judge and 44 emeritus fellows. 

(iii) 154 fully paid up fellows 

(iv) 14 fellows delinquent in dues for one or more years 

3 fellows delinquent for 2011, 2012 and 2013: David Heiman, Peter Weil, Scott 

Yablonowitzo 
One fellow delinquent for 2012 and 2013: Nolan Zadra. 

Two fellows have paid for 2013 but one is delinquent for 2011 and the other is 

delinquent for 2012. 

10 fellows still delinquent for 2013 

(v) After the annual meeting, assuming no changes to current members, we will have 

243 members of which 66 are dues exempt (one additional judge) and 177 should 

be dues paying. 



2007 Carolina Volleyball Camps Pre-Participation Physical Evaluation Form 
This form must be complete for every camp participant with Parent & Camper signature 

Full Name 
Carolina Volleyball Camp Session(s) Attending 

Date of Birth Grade 

Family Physician Phone #: 

In case of an emergency, contact: 

Name Relationship Phone (H) (W) 

Explain "~;es" answers below. Circle quesfions you do not l~now the answers to. 

1. Have you ever had a medical illness or injury since your last check up or sports physical’? 

2. Have you ever been hospitalized overnight? 

3. Are you currently’ taking any prescription or nonprescription (over-the-counter) medications or pills or using an inhaler? 

4. Do you have any’ food allergies (for example, to pollen, medicine, food or stinging insects)? 

5. Have you ever passed out during or after exercise? 

a. Have you ever been dizzy during or after exercise? 

b. Have you ever had chest pain during or after exercise? 

c. Do you get tired more quickly than your friends do during exercise? 

d. Have you ever had a racing of your heart or skipped heart beats? 

e. Have you had high blood pressure or high cholesterol? 

f. Have you ever been "told you have a heart murmer? 

g. Has any’ family member or relative died ofheazt problems or of sudden death before age 50? 
h. Have you had a severe viral infection (for ex myocarditis or mononucleosis) within the last month? 

i. Has a physician over denied or restricted your participation in sports for heart problems? 

6. Do you have any current skin problems (for ex itching, rashes~ acne~ warts~ ~ngus or blisters) 

7. Have you ever had a head injury or concussion? 

a. Have you ever been knocked ouL become unconscious or lost memory? 

b. Have you ever had a seizure? 

c. Do you have frequent or severe headaches? 

d. Have you ever had numbness or tingling in your arms, hands~ legs or feet? 

e. Have you ever had a stinger, burner or pinched nerve? 
f. Have you ever become ill from exercising in the heat? 

9. Do you cough, wheeze or have trouble breathing &rang or after activity? 
a. Do you have astl~na? 

b. Do you have seasonal allergies that require medical treatment’? 

10. Do you use any special protective or corrective equipment or devices that axen~t usually’ used for your sport or position 
(for example knee braces, special neck roll, foot orthotics~ retainer on your teeth~ hearing aid)? 
11. Have you had any" problems with your eyes or vision? 

12. Have you ever had a sprain, strain or swelling after inj u~’? 

a. Have you had any other problems with pain or swelling in the muscles, tendons, bones or joints? 

If yes, check appropriate box and explain below: 
Head [] Neck [] Back [] Chest [] Shoulder [] Upper Arm [] 
Elbow [] Foream~ [] Wrist [] Hand [] Finger [] 
Hip [] Thigh [] Knee [] Shin/calf [] Ankle [] Foot [] 

Yes No 

[] [] 

Explain "Yes" answers here: 

Current Health Insurance Information (Aft campers are required to have their own medical coverage) 

Company: Policy # 

Policy Holder Send claim to: 

Address: Phone #: 

I hereby state that, to the best of my knowledge, my answers to the above questions are complete and correct. 

Signature of athlete Date 

Signature of parent/guardian Date 



CAROLINA VOLLEYBALL CAMPS 
Off Campus Permission Form 

My daughter has permission to: 

Walk to Franklin Street (during daylight only) 

~ Go out with relatives/friends (please list names) 

Name 

Name 

Parent Signature Date 



2007 Carolina Volleyball Camps Participant Physical Form 

All campers should bring EITHER this completed form signed by a physician OR a copy of a current 

school physical (completed within one ~i~ir~f camp date). A physician’s signature is required. 

Name ~iiiiiiiiiiiiiiii!~:    :~i~i~i~i~i~ ........... ~:~:~:~:~ ......... Date of Birth 

Height Weight__ 

Vision R20/     L 20/ 

CLEARANCE 

[] Cleared                      ~iiiiiiiiiiii::: 

[] Cleared a~er completing evaluation/reh~!di!iii!~tion for: 

% Body fa~iiii(iOptional)iiiiiii BP (__ __ 

__ Corrected: Y :iiiiiiiiiiiiiiiiiiii~i~:~,~:~N~:~iiiiiiiiiiiiiiiiiiii~:~ PuPiii!is: Equi~ilii~i~:~:~:~:::~ Unequal __ 

/ 

Date of Exam 

[] Not Cleared for: 

Recommendations: 

Reason: 

Name of physician (print/type) 

Address 

Date 

Phone# 

Signature of Physician Date 



From: 

Sent: 

To: 

Sub.iect: 

caxolinavolleyb~llcamps~yahoo.com 

Saturday, February 24, 2007 1:53 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

CAROI ,INA VOLLEYBALL CAMPS INC - Your online account has been created 

Dear Lissa Broome, 

Welcome to your new Online Account! 

Your Online Account is a great tool provided to you by Carolina Volleyball Camps Inc ! 

You can login to ?’our Online account to verif~ your registration status and balance If you still owe money, you can easily and quickly pay your balance online Even better, the next time 
you register online for Carolina Volleyball Camps Inc you will be able to logm and the entire fo1Tll will automatically be completed for you! 

Login to your Online Account now at: ht~.ps://secure thriva.com/m?’account/Lo~in aspx?Or~=CarolinaVollevballCampsInc 

Online Logm Lnfo 

Usemame: lbroome@email.uaac.edu 
Password: ************ 
(Note: use the "forgot password" link during login to reset your password) 

Thrlva Registration And Management 
w~v.thrlva.com 
Online Registration and Registration Management [’or Camps, 
Leagues, Conferences, Tournaments, Corporate, and more 



From: 

Sent: 

To: 

Subjet~: 

Attach: 

Pa~icia Bryan <~plbryan@emafil.unc.edu> 

Wednesday, June 13, 2007 2:45 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

[Fwd: a picture tbr you] 

CIMG0882.JPG 

........ Original Message ........ 

Subject:a picture for you 

Date:Tue, 12 Jun 2007 12:17:22 -0400 
From :ttankins, Jane <jane hankins(a)med.unc.edu-~ 

To:Patricia B~a~ <plb~,an(a)email.unc.edu-~ 

<<CiMG@882.JPG>> 

A better view...so sweet! 

CIHG9882.JPS 

These piet~lres were sent with Picasa, from Googie. 

Try it out here: httD://picasa.google.com! 

Patricia Bryan, Psofessor of Law 

University of North Carolina at Chapel Hill 

School of Law 

CB # 3380 

Chapel Hill, NC 27599-338@ 

(919) 962-8507 

Fax: (9~9) 962-1277 

Emaii: plbryan@email.unc.edu 



Carolina Softball All-Skills Camp 

Dear Tar Heel Softball Camper: 

This is your letter of confirmation for our 2008 softball camp! I have included a checklist of things that you will 
need to bring to camp, a preparticipation form, directions to Teague dormitoB7 and the Anderson Softball 
Complex. I am looking forward to your arrival and your participation in camp. Get ready for a fl~n and exciting 
Tar Heel Softball experience! 

CHECK-IN Monday, July 21st, 2008 2:00 PM- 4:00 PM. 
Teague Dormito~ 
$45.00 key deposit: is due at check-in (it will be returned at check-out when 
key is returned) 
Commuter check-in will be held at the Anderson Softball Complex :from 
4:15 PM-4:45 PM, at that time you will be given an itineral3, for the week. 

DIRECTIONS Please see the enclosed directions to Teague dorm and the Anderson Softball 
Complex at UNC. 

PREPARTICIPATION FORM This Form needs to be completely filled out and submitted at check-in. This 
form requires a parent and or guardians signature. 
THIS FORM MUST be brought to check-in!! NO EXCEPTIONS!!!! 

TRANSPORTATION Transportation to and from the Raleigh/Durham airport can be arranged for a 
$30 round trip fee. *** Please send us your flight information sheet at least 
2 weeks prior to camp. 

CAMP EQUIPMENT Please see the enclosed list of recommended daily items. 

CAMP STORE There will be a camp store stocked with our latest Carolina Softball apparel 
including t-shirts, shorts, sweatshirts, hats, visors, drawstring bags, and more. 

HOUSING All campers will be housed in Teague which is fully air-conditioned. 

REGULATIONS Any camper found in possession of, or using illegal drugs, alcohol, or any 
other controlled substance or causing extreme behavioral problems, will be 
immediately dismissed from camp. There are other Carolina Softball Camp 
rules that will be posted and discussed at camp. 

SPENDING MONEY Campers are encouraged to bring spending money for supelwised excursions 
to Franklin Street, evening snacks, etc. 

COIVIMENCEMENT Camp will end on Thursday, July 24tt~, 2008 at 11:30 PM. An awards 
ceremony will follow at the UNC Softball Complex and will conclude at 
12:00 Noon. 

CHECK-OUT Thursday, July 24a~, 2008 at 12:00, Noon- 1:00 PM in Teague Lobby 

If you should have any questions or concerns, please call the Carolina Softball Camp Hotline 919-685-0163 or 
the Carolina Softball Office 919-843-0128 

Sincerely, 
Donna Papa 
Carolina Softball Camp Director 



CAROLINA SOFTBALL CAMPS 

CHECKLIST OF ITEMS TO BRING TO CAMP: 

- Linens - sheets for a single bed 
- Pillow and pillow case 
- Blanket 
- Towels and washcloth 
- Toiletries - soap, shampoo, toothbrush, toothpaste, etc 
- Alarm clock 
- Sweatpants 
- Plenty of shorts and t-shirts/tank tops - You will probably 

want to change clothes often due to the heat 
- Sunscreen 
- Softball cleats (no metal spikes) 
- Sneakers (no cleats allowed in dorm or cafeteria) 
- Glove 
- Bat, batting gloves 
- Helmet 
- Catchers Gear (if applicable) 

Bring to Check-in: 
1. The Pre-participation physical form. 
2. Key Deposit: Cash or a Check written out to Carolina 
Softball, this cash or check will be returned when you daughter 
hands in her key. 

We cannot allow anyone to participate unless this form is 
completed and handed to our Athletic Trainer. 

Please put your name on your glove, bat, or other valuable 
items so that we can identify the proper owner of any lost or 
misplaced items. 



Directions to Teague Dorm 

From Interstate 40 (from Raleigh and points east) 
Take E:dt 273-B (Highway 54) towards Chapel Hill 
Continue straight for approximately 4 miles to the top of the hill 
You will be passing the Anderson Softball Complex, located behind the UNC General 
Administration Building on your left. 
You will see a cemeteu on your fight, and then you will see athletic facilities on your left. After 
the stop light you will see the Bell Tower on your left. You will turn left onto Stadium Drive. 
Proceed to Teague Residence Hall on your left. Parking for unloading will be on Stadium Drive. 

From Interstate 85 (coming from Charlotte, Winston Salem, Greensboro) 
Take 1-40 East towards Raleigh 
Take exit 273 (NC54W) and turn right at the end of the exit ramp 
Continue straight for approximately 4 miles to the top of the hill. 
You will be passing the Anderson Softball Complex, located behind the UNC General 
Administration Building, on the left. 
You will see a cemetery on your right, and then you will see athletic facilities on your left. After 
the stop light you will see the Bell Tower on your left. You will turn left onto Stadium Drive. 
Proceed to Teague Residence Hall on your left. 

From Interstate 85 North (from Durham and points north) 
Follow 1-85 to intersection with Hwy 15-501 South 

Follow 15-501 South towards Chapel Hill: the highway will divide 
Remain on 15-501 South (Bypass) bearing left away from Frm~klin Street 

Turn fight at Highway 54 exit towards "UNC-Chapel Hill" 

Continue to the top of the hill. 

You will be passing the Anderson Softball Complex, located behind the UNC General 
Administration Building on your left. 

You will see a cemete~ on your right, and then you will see athletic facilities on your left. After 
the stop light you will see the Bell Tower on your left. You will turn left onto Stadium Drive. 
Proceed to Teague Residence Hall on your left. 

From SOUTH of Chapel Hill Hwy (from Pittsboro) 
Follow 15/501 N 
Turn right on Raleigh Road/15-501 54 By-pass East 
Exit right on 54 
Drive underneath the 15-5011 overpass 
You will be passing the Anderson Softball Complex, located behind the UNC General 
Administration Building on your left. 
You will see a cemete~ on your fight, and then you will see athletic facilities on your left. After 
the stop light you will see the Bell Tower on your left. You will turn left onto Stadium Drive. 
Proceed to Teague Residence Hall on your left. 



Directions to the Anderson Softball Complex at UNC: 

From NORTH of Chapel Hill 
1. Follow 1-85 South to 15-501 South By-Pass 
2. On 15-501, follow signs to Chapel Hill 
3. Exit Right onto NC 54 (If you reach the Country Club intersection you 
have gone to far) 
4. Immediately turn Left at the UNC General Administration building 
drive to the back, left-hand corner of the parking lot. The field will be in 
front of you. 

From WEST of Chapel Hill 
1. Follow 1-40 East to Exit 273 (NC54W) 
2. Follow Highway 54 into Chapel Hill 
3. Drive underneath the 15-501 overpass 
4. Turn Left at the UNC General Administration building before reaching 
Country Club Road. Drive to the back, left-hand corner of the parking lot. 
The field will be in front of you. 

From EAST of Chapel Hill 
1.1-40 West to Exit 273A (NC 54W) 
2. Follow directions from the West 

From SOUTH of Chapel Hill 
1.15/501 N 
2. Turn Right on Raleigh Road 15-501 54 By-pass East 
3. Exit Right on 54 
4.Drive underneath the 15-501 overpass 
5. Turn Left at the UNC General Administration building before reaching 
Country Club Road. Drive to the back, left-hand corner of the parking lot. 
The field will be in front of you. 

l DurhanI 

Golf Course 



Softball Camp: Pre-participation Form 

SCIX.~)OL 

LI 

tqepa:,lh~ g ................... (’htck~m Fox ........... 

Policy # ............ 



campers m,:~st have ~heir own medicat coverage, The Camp 

Nam?b¢~2 ....................................................................................................................................................................... 

coverage policy~ 



All clinic sessions will be led by the Carolina Softball Coaching Staff and Tar Heel Softball Team. 

REGISTRATION DEADLINES: Mail-In: September 12th    Online: September 16th 

PITCHERS: This session is designed to review the fundamentals and mechanics of the FASTBALL and DROP BALL. 

Learn to increase speed and maximize the lower body as well as learning a series of Drop ball drills. 

CATCHERS: Come improve your game behind the plate. Throwing, blocking, framing, signals, tag-plays, bunt 

coverage, steals, pick-offs and more! ~ Pitchers & Catchers will throw together for the last half hour. 

REGISTRATION DEADLINES: Mail-In: October 3rd Online: October 7th 

Do you want to improve your position play? Come work on the specifics and finer points of defense. This clinic will 

begin with a detailed throwing progression. Each participant will have their overhand throw measured on a JUGS 

gun. 

Infielders: Footwork, approach, positioning, base coverage, backhands, drop-steps 

Outfielders: Footwork, fielding mechanics, cut-qffs, overhead catches, sliding catches 

Pitching and Catching will NOT be covered. 

REGISTRATION DEADLINES: Mail-In: October 3rd Online: October 7th 

This clinic is designed to improve your offensive performance with the focus of a short, aggressive swing. Hitters will 

drill the necessary fundamental, mechanical and explosive movements that are essential to becoming a better hitter. 

Drills will be used to isolate the important power areas in the fastpitch softball swing. Left handed slappers are wel- 

come to attend. 

REGISTRATION DEADLINES: Mail-In: October 31st Online: November 4th 

This clinic will cover three very important elements of the exciting game of fastpitch softball. The hitting focus will be 

on creating a short quick explosive swing. Come learn and drill techniques to become a smarter and more aggressive 

base-runner. Defensively learn position specific drills and catch defensive tips from the Tar Heel players. 

Pitching and Catching will NOT be covered. 

Confirmation and directions will be sent via EMAIL 

Lunch is NOT PROVIDED 

Players are encouraged to bring their own equipment 

Participants will be grouped by age & skill level 

Coaches are invited to observe sessions free of charge 

Visit {arHee~3~ue’s $oftba~ ~ for links to online registration 

Space is limited! Register as soon as possible! 

CONTACT US: (919) 843-0128; breneman@uncaa.unc.edu 



~ :.i:::::::::::::: ::::::::::::::::::::::::: :::::::::::::::::::::::::::::::::::::::::::: :::::::::::::::::::::::::::::::::::::::::: 

REGISTRATION OPTIONS: 

==i::==i::=~====i!!i=.!!! ONLINE REGISTRATION: htt~t~: www,~ctive~¢om~eve~t c~et~iLcfm?CHEC~SSO=0&CUSTOMREG=bI~k&,EVENT ID=2630652 
After completing the registration, you will IMMEDIATELY receive a confirmation email from Active.com. 

(Be sure to check your email spam/junk folder if you don’t see it/.) 

-OR- 

MAIL: Complete the form on this page & make checks payable to Carolina Softball. 

Mail to: CAROLINA SOFTBALL ~ PO BOX 2126~ CHAPEL HILL NC 27515. You will receive confirmation and directions via EMAIL after your 
registration form is received by Carolina Softball. (Please moke o copy for your own records before you send it in.) 

First Name: 

Email Address: (REQUIRED for CONFIRMATION- PLEASE PRINT CLEARLY): 

Last Name: 

Phone Numbers: (H) (C) 

Address: City: State: Zip Code: 

Grade In School: HSGraduation Year: Please Circle your Primary Position: P C 1B 2B 3B SS OF 

Sunday, September 21st 

Sunday, October 12th 

Sunday, October 12th 

Sunday, November 9th 

Sunday, November 9th 

2-5 pm 

10 am--1 pm 

2-5pro 

10 am--1 pm 

2-5 pm 

Pitching & Catching 

Position Play 

Offensive Performance 

Hitting, Base-Running and Defense: 10 yrs old--Sth graders 

Hitting, Base-Running and Defense: 9th graders--12th graders 

WAIVER STATEMENT 

(parent or guardian signature required for participation) 

I/We, the undersigned, hereby certify that I/We am/are the parent or legal guardian of the player. I hereby give the permission for the staff of Carolina Soft- 

ball Clinics to seek, during the period of the Clinic, appropriate medical attention for the player and for the medical attention to be given and for the 

player to receive medical attention in the event of an accident, injury, or illness. I will be responsible for all costs of the medical attention. I/We undersigned, 

for ourselves, our heirs, executors, and administrators, waive, release, and forever discharge the University of North Carolina at Chapel Hill, and its staff, 

officers, agents, employees, representatives, successors, and assigns from any and all liability, claims, demands, actions, and caused of actions whatsoever 

arising out of or related to any loss, personal injury, or property damage that may be sustained or occur during participation in Carolina Softball Clinics, 

whether or not damages, injury, or loss is due to negligence. 

Signature of Parent or Legal Guardian Date 

CONTACT US: {919)B43-0128; breneman uncaa.unc.edu Make checks payable to CAROLINA SOFTBALL 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

scam~er@unc.edu 

Friday, June 12, 2009 8:56 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

20090612085538166 0001.pd~ 20090612085538166 O002.pdf 

This E-mail was sent ticom "R10173" @Aicio NIP 6500) 

Scan Date: 0612.2009 08:55:38 (-0400) 

Queries to: scanner@mac edu 
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Sent: 

To: 

Subject: 

Attach: 

scam~er@unc.edu 

Wednesday, June 9, 2010 8:48 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 
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From: 

Sent: 

To: 

Subject: 

Lori Bernstein. @hotmail.com> 

Thursday, July 21, 2011 6:00 PM 

tm46@ntrs.com; Broome, Lissa L <lbroome@email.unc.edu> 

RE: Ride to Raleigh-Durham Airport for Samuel Muniz on August 1 

Hi Troy, 

No problem. Two "LB" names and you’ve never met either of us in person. Yes, it is quite fine for me to drive Sam from the Outer Banks to RDU. And, yes, I’m fine receiving 
his passport from you and getting it to him for his flight home. My address is: 

I’d let you know when it arrives here. 

As far as a contribution to gas, I will be driving Dabney Grinnam’s minFvan ( 
offering that and I’ll figure out something fair between me and Dabney. 

Feel free to send me or call me with any other info. I’ll keep your phone numbers with me too. 

Lori 

), but will likely fill her tank at some point on the drive. So, sure, thanks for 

To: Ibroome@email.unc.edu 

CC:          _~hotmail.com 

Subject: RE: Ride to Raleigh-Durham Airport for Samuel Muniz on August 1 

From: tm46@ntrs.com 

Date: Thu, 21 Jul 2011 16:45:22 -0500 

I’m sorry Lori. I accidentally confused the two names. Please can you see my comments below that were intended for you. I will give you a call this evening to touch base, 
otherwise I will try to call tomorrow. Thanks and apologies. Troy Muniz. 

FroiT~: "Broome, Lissa L" <lbroome@email.unc.edu> 

"’Troy Muniz’" <tm46@ntrs.com>, Lori Bernstein < ~hotmail.com> 

D~_,te: 07/21/2011 12:57 PM 

S~bi,,ct. RE: Ride to Raleigh-Durham Airport for Samuel Muniz on August 1 

Hi Sam - Lori Bernstein is actually the one who will be dropping Sam at the RDU airport so I’ve copied her on this email so the two of you can work 
out the logistics. I need to get back to Chapel Hill to get our daughter to a 4:00 Volleyball tryout so Lori, who is driving the second car!van back to 
Chapel Hill agreed to take Sam. 

The temperature on the Outer Banks is actually a little cooler than it is in RDU. Anna went on this trip last year and I think they are pretty conscious 
about the sunscreen and hydration issues. So hopefully, all will be well. 

Lissa 

From: Troy Muniz [mailto:tm46@ntrs.com] 
Sent: Thursday, July 21,2011 1:21 PM 
To: Broome, Lissa L 
Subject: Ride to Raleigh-Durham Airport for Samuel Muniz on August 1 

Hi Lisa. I hope everything went well with the drop off of your daughter to the outer-banks expedition of Green River Preserve. We finally got our son 
Sam out there with a family from Charlotte. I hope they are having a good time. I worry that they are drinking enough water and putting on the 
sunscreen in this 100 degree heat. 

I am writing to confirm that everything is still OK for Sam to return from Harker’s Island with you to RDU on August 1st and that you will be able to 
drop him off at the airport. I would like to send you some money for his bags, gas, etc and to see if I can send you his passport for safekeeping and 
to ensure that he has it when he gets to the airport. We are leaving for Europe on the 3rd, so it’s vital that it be in safe hands until he gets home. I 
would send itto you registered mail to ensure it is safe. Please can you let me know if this is ok? I can then send the passport with all the flight 
times and instructions I’ve given Sam for the ride back. Below are my work and home phone numbers if you’d prefer to discuss further. Thanks so 
much for your help with all his. Troy Muniz 

Work Phone: (312) 557-5183 
Home Phone: 
[attachment "Cihtm’; deleted by Troy Muniz/CHI/NTRS] 





From: 

Sent: 

To: 

Subject: 

UN VERS T ° OF  LL NO S 
Media Universi~ <lj dibel@illinois.edu> 

Monday, January, 28, 2013 1:37 PM 

Broome, Lissa L <lbroome@emaJl.unc.edu> 

Media Universib, - a~ exciting new camp tbr high ~hool students 

other area :stc~dems w~t~~ s~m~a; ~rr~erests who may become 

Do you have or k,,"~ow a t’,igh sci’.,ooi *,~tudent ttsat sho~.~id appiy:~ V’Ve hope that yo~.iil er’.,cour=:=’,.ge ttsem ks expio,,"e the Medir=-’. t..,"r’.,is:e,,"*,.*itv vvebsiL~.-" %r 

det:=’,.ils, ap.biicatior’.,, sct’,oiarship a,~’,d t~./itior’., ir’.,ibmiatior’., and more Spece is limited and ap.biicatior’.,s wiii be revievved begir=r~ir’.,g Marsh ’/5, 20’/3. 

Diversity s@:ois,~si’.,i.bs s,~s avaiiabie 

ihsnk you so ,,"=-suct-s for you~ 

i..i rsr’,,e a Di ~}e r{~rdip.,o 

(..,"~~ive,~si[’..,., oi iiiir:o[s Oepan’rp.,e,~,,t’ of Advertisi,~’,g 

217--:,.!4..:’i-.7"5:,.!7 I iidiber@iili,’~ois edu 



Five ways students can jump-start 
their college search 
Heading into the end of the school year with a list of colleges to apply to is a 
good goal for your child to have to get ready for college applications in 
senior year. 

Share these tips to help your child get there. 

your visit. 

Why you’re receiving this ernail: Eith er you created a collegeboard.org account as a parent or your child gave us your 

email address when registering for th e PSAT/N MSQT(R3 

You can unsubscribe or change your subscription options by going to ~" Coileqe Board Emaii Sub~,eri~fion~. 

Please do not respond to this email as it is not a monitored email address. If you have a question or comment 

concerning College Board email sen/ices, please contact our 

To ensure that collegeboard org email is not incorrectly identified as spare, please add 

Collegeboard@noreply.collegeboard.org to your address book. 



~3 2013 The College Board, 45 Columbus Avenue, New York, NY t 0023-6992. All rights reserved. View a complete list 

of College Board .~.~..([..:-..~.a.!~.s.. 



Important Links Your Parent Plan for Spring 

(,~ .,,/I,~ ~g<~ ~,:<~,:~,~:[~ > Help your junior research colleges and 

~ scholarship programs. 

What It Takes to Take AP 
AP.® courses are tough, but if your child has the right academic background, is willing to 
put in the effort and applies qualities like curiosity, ereativiV and eotnmitment, then he or 



your child can find many colleges where he or she will be happy and get a great education. 
The college search is about students exploring who they are and what they want, and then 
finding colleges that will meet their goals. As a junior, your child will need to narrow down 
the possibilities into a manageable list. 

When Should Your Child Take the SAT? 
Most students take the SAT duNng the spring of their junior year. Many choose to take the 
SNF a second time in the Nil of their senior year. At least half of all students take the SAT 
twice -- and most students improve their seom the second time around. 

When Should Your Child Take SAT Subject Tests? 
In general, your child should take SAT Subject Tests aker completing the related course, 
or, for the language tests, aker studying the language for at least two years. Since not all 
Subject Tests am offered on eveW test date, students should cheek to see when the Subject 
Tests they’re interested in am offered. 



Financial Aid Defined 
Did you knout that most college students receive some form of financial aid? Financial aid 
is money that the government and other organizations give you or lend you so you can 
pay for college. To quali~7 for financial aid, you have to apply. So it’s important to 
understand the basics and prepare for the application process. 

College Interviews 

Collegelntelviews Get tips and 

eheeldists to help plan 

I successful college 
visits and intem4ews. 



Chemist, Microfluidics Pioneer Named to National Academy 

UNC chemist Mike Ramsey is among 67 new members and 11 foreign associates 

elected to the National Academy of Engineering, one of the highest professional 

distinctions awarded to a scientist or engineer. 

Ram sey is the Minnie N. Goldby Distinguished Professor of chemistry, director 

of the Center for Biomedical Microtechnologies and a founding member of UNC’s new 

department of applied physical sciences. He also is affiliated with the j oint department of 

biomedical engineering at UNC and N.C State University and ~vith the Carolina Center 

for Genome Sciences. 

Ramsey is recognized as a pioneer in the field of microfluidics, which he coined 

as Lab-on-a-Chip technology more than 20 years ago. Rather than forming tiny wires and 

switches that allow us to enj oy modern electronic devices such as smartphones, Ramsey 

formed tiny conduits or pipes, the width of which are on the scale of the diameter of a 

human hair or smaller, to transport liquids containing chemicals and biological molecules 

and perform experiments that are normally conducted in test tubes and beakers. 

The ability to perform laboratory operations on small scales using miniaturized 

lab-on-a-chip devices has brought a new approach to the world of chemistry and 

medicine, where they can be used in more efficient drug discovery and low cost, rapid 

medical diagnostics. 

Over the past decade, Ramsey has been ~vorking to miniaturize devices that 

perform chemistry experiments. For example, he has been developing point-of-care 

diagnostic devices that accept samples, such as a drop of blood, and within minutes can 

measure protein or nucleic acid concentrations (by counting the molecules) that are 

relevant to disease diagnosis and treatment. Another proj ect involves shrinking a mass 

spectrometer that normally weighs hundreds of pounds to a handheld detector, a 

technology that can be applied to the detection of chemical warfare agents on the 

battlefield or identification of materials involved in a chemical spill. 

Ramsey is in the process of developing molecular scale fluidic devices to generate 

whole genome genetic diagnostic information, one chromosome at a time. These devices 

have applications to diagnosis of diseases such as cancer, autism and autoimmune 

diseases, among others. 



Ramsey also has been heavily involved in the translation of his research to the 

private sector -- he has 94 patents issued in his name. He is the sole scientific founder of 

Caliper Life Sciences, a company that produces microfluidic tools primarily for the 

pharmaceutical and biotech industries. Caliper became a publically traded company in 

1999 and recently was acquired by PerkinElmer Corp., an analytical instrumentation 

provider, for $650 million. Ramsey also is the sole scientific founder of 908 Devices Inc~, 

a venture-financed company formed two years ago that aims to commercialize his 

developments in handheld mass spectrometry. 



FFom: 

Sent: 

To: 

Subject: 

Atlantic Coast Conference <santhony@theacc.org> 

Thursday, April 15, 2010 10:32 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Spring Cont~rence Meeting Contirmation 

Dear Lissa, 

Thank you for your RSVP for this year’s Atlantic Coast Conference Spring meeting. 

If you need to make a change to your reservation details below, please contact Susan 
Anthony at the ACC Office at 336.854.8787 or at santhon ~theacc.or . 

Hotel Accomodations: 
The Ritz-Carlton, 4750 Amelia Island Parkway, Amelia Island, FL 32034 
Room Type: King 
Smoking Preference: Non-Smoking 
Requested Nights: 

Saturday, May 8: Yes 
Sunday, May 9: Yes 
Monday, May 10: Yes 
Tuesday, May 11: Yes 

Events and Activities: 
Sunday, May 9 
Breakfast: Yes, by myself 
Reception: Yes, by myself 
Dessert Hospitality: Yes, by myself 
Monday, Hay 10 
Breakfast: Yes, by myself 
Golf: No, thank you 
Biking: Yes, by myself 
Tennis: No, thank you 
Reception: Yes, by myself 
Dinner: Yes, by myself 
Dessert Hospitality: Yes, by myself 
Tuesday, May 11 
Breakfast: Yes, by myself 
Hosted Lunch: Yes, by myself 
Wednesday, May 12 
Breakfast: Yes, by myself 



Sent: 

To: 

Subject: 

Attach: 

Yakola, Amy <ayakola@theacc.org> 

Monday, April 26, 2010 11:53 PM 

Carolyn Ca]laban (cmc@virginia.edu); Chaxles Wellfbrd (cwellford@crim.umd.edu); Clyde McCoy (cmccoy@med.miami.edu); Evans. 

Jack <jack evm~.’~unc.e&~>; Joseph Beckham (jbeckham@fsu.edu); Larry Killough (larry@vt.edu); Larry LaForge (rllat~@clemson.edu); 

Broome, Lis~ L <lbroome@email.unc.edu>; Martha PutaJ, l~ PhD (putallaz@duke.edu); Richaxd D Cannichael (caxmicha@~x4"u.e&0; 
Robert Taggart Jr. (robert.taggart@bc.edn); Sam Pardne (stun pardue@ncsu.edu); Sue Ann Allen (sue.bids~mp@chbe.gatech.edu) 

Lyons, Shane <slyons@theacc.org >; Jones, Amanda <~jones@theacc.org> 

Points of Pride 

The history of The Florida State University.docx; Mmyland Points of Pride.docx; ACC PoP - UNC - bullet version.docx; Virginia Points of 
Pride.doc; Wake Forest Points of Pride.docx; ACC Points of Pride CLEMSON April 26, 2010.docx 

Good morning to each of you, 
I wanted to communicate a few items about the "Points of Pride" initiative. 
First, below you will see an up-to-date list of who has submitted their institution’s notes for inclusion in this project and which are still 
pending. 
Secondly, I have attached the information that has already been submitted in order for each of you to review "" for those that have 
already submitted, please let me know if you would like to make any changes or just leave your submission as it currently stands ""and 
for those that have not yet provided copy, please feel free to use these as examples when formulating your institutional points. 
Finally, I would like to have all submissions by Friday, April 30, in order to have enough time to create the supplement that will be 
distributed at the spring meetings. 
Please let me know if you have any questions! 
Thanks, Amy 
S UBMIT’I’f~D 
Clemson 
Florida State 
Maryland 
North Carolina 
Virginia 
Wake Forest 
PENDING 
Boston College 
Duke 
Georgia Tech 
Miami 
NC State 
Virginia Tech 
Amy Yakola 
Associate Commissioner 
Public Relations and Marketing 
Atlantic Coast Conference 
4512 Weybridge Lane 
Greensboro, NC 27407 
ayakola@theacc.org 
336.369.1215 



The origin of The Florida State University dates from 1857, but two modern sagas 
define its development. As the Florida State College for Women (1909 to 1947) the 
institution excelled in the liberal arts. That tradition continues today in the national 
ranking of our programs in music, dance, theater, and film and our faculty’s commitment 
to liberal studies. Following World War II, however, a monumental change was to come 
to what was then the nation’s third largest, all-female liberal arts college. As millions of 
veterans returned to the United States, a newly inaugurated Florida State University 
opened for business in the fall of 1947 and it attracted a cohort of young scientific talent 
who came to be known as the "49ers". The vigor and academic brilliance of the youthful 
scientists who joined the faculty in that era provided the spark for FSU’s prominence in 
the sciences. In the next 50 years, these and other faculty would bring to FSU a 
nuclear reactor, a supercomputer, the nation’s premier magnetic research laboratory 
and millions of dollars in research grants. 

Florida State University is designated as a Carnegie Research University, awards over 
2,000 graduate and professional degrees each year, and is recognized as a national 

leader in the number of doctorates awarded to African-American students and in the 
graduation rate of African-American undergraduates. Since 2005, our undergraduates 
have won over 40 nationally competitive awards, including three prestigious Rhodes, 
three Truman, a Jack Kent Cooke, a Morris Udall, and three Goldwater scholarships; 
two Pickering fellowships; and 22 Fulbright fellowships and assistantships. 

Today, Florida State University’s unique combination of excellence in a wide range of 
fields, from the fine arts and humanities to the natural and social sciences, is grounded 
in the spirit of its enduring sagas as well as its nationally recognized intercollegiate 
athletics programs. Two of the university’s three recent Rhodes Scholars, Myron Rolle 

and Garrett Johnson, were star athletes. 



*In the Last Decade ...* 

Martjland attracted record numl~ers o~ apphcants: 98,500 in 9009 compared to 16,000 in 19~8. 

Martjland has tripled the num]~er o~ students participating in Martjland’s Studtj AJ~road program and 

international experiences. 

Martjland has enhanced the excellence o[ universittj [actdttj, tripling National Academtj mem]~ership to 

.~/over the past decade. 

*UM Leads in Graduating A~rican Americans From Top P~d~lic Universities* Among the Top 9~ P~d01ic 
Universities in America, as ranked ]atj U.S. News ~ World Report, UM graduates more a~rican American 

students ~ a coml~ined l~accalaureate, master’s and doctorate total ~ than antj o~ its peers. 

*Kiphnger’s Rantings o~ Best Values at Pt~lic Universities* UM jumped ~rom No. 98 in the FeLruartj 9008 

rantings to numl~er No. 8 in Januartj o~ 9010. 

*Institute o[ Higher Education (Jiao Tong Universittj, Shanghai) World’s Top 100 Universities Ranking * 

Mart~land is ranked No. 3~/among glol~al universities, No. 98 among U.S. 

universities, and No. 19 among all U.S. pttl~lic universities. 

Tour No]~el Laureates at Martjland* 

Martjland ]~oasts ~our Nol~el Prizes winners since 10~/, when Wilham Phillips, Distinguished Universittj 

Pro~essor o~ Pht~sics, won the pht~sics prize. Rat~mond Davis Jr., who received h~&~lo~’~ (1937) ~nd 
master’s 

(1939) deSrees in chemistrtj from Mart~land, won the phtjsics prize in ~0~. ~omas Schellins, 

DistinSuished Universittj Pro~essor in Pu~hc Polictj, received the economics award in ~005. John C. 

Mather, NASA researcher and UM adjunct phtjsics pgo~essog, won the phtjsics prize in ~006. 

*Three Recent Grads Are 91st Centurt3 VIPs* Sergtj Brin (mathematics, computer science) co~ounder o~ 

the tech giant Google; Kevin Plank (l~usiness), ~ounder o~ Under Arn~our sports apparel; and Jei~ Kinm~ 
~ounlalism), author o~ the Wimptj Kid l~ook series, which has sold over 3,000,000 copies in the past three 

tj ears, all graduated from Martjland in the 1990s. 

*UM a leachng Partner lot Federal Agencies*** 

The Universittj o[ Martjlancl’s advanced research and educational expertise, coml~ined with its proximittj 

to the Washington, D.C. and to the nation’s largest concentration o[ [ederal research [acilities, has made it 

a leading partner on cutting~edge, high impact issues, including quantum science, chmate change, 

national secufittd, ~oreign language instruction, and good sa~ettj and secufittd. Below are some UM’s leading 

~ederal partnerships. 

*UM is a pfimart3 partner with the National Institute o[ Standards and Technologt~ in quantum science 

research and education 

*The National Oceanic and Atmospheric Administration’s new Center lot Chmate and Weather 

prediction -* under construction in the Universittj’s M Square research park, the largest in Martjland 

will adjoin the universittj’s Earth Stjstem Science Interdisciphnart~ Center ~oint with NASA), the 



Cooperative Institute 5or Chmate and Satellites (a partnership amon~ UI~, NOAA and 1"/other 

universities) and the Joint Glol~al Chanse Research Institute (UM and the Departn~ent o5 h~erS~j’s PaciSic 
Northwest National Lal~oratortj). rosether these centers will 5orn~ a leadin8 national httl~ 5or the studtj and 

prediction o5 climate chan~e and its impacts. 

*UM’s pioneerin8 work in the application o5 satellite imaSin8 data, and its extensive partnership with 

NASA’s Goddard Space Fhsht Center oll land cover chanse and other earth imaSin8 studies are also 

major contril~utors to chmate chan6e research. In the area o5 space science, U~ and NASA Goddard 
recentlt~ created a new joint institute to lead research in hi6h ener6t~ and particle astropht~sics, space and 

l~lack hole phtjsics, cosmolo6t~ and planetart~ and solar st~stem astronomtj. 

*U~’s partnership with the Department o5 Homeland Securitt] has created on camptts the woJd’s larsest 

and most comprehensive unclassiSied terrorism data]~ase. The UM-l~ased National Consortium 5or the 

Studtj o5 Terrorisn~ and Responses to Terrorism (START), a DHS Center o5 ~xcellence, houses this Glol~al 
Terrorism Data]~ase. 

*UM’s partnership with the Department o5 DeSense has led to the creation o5 the nation’s 5irst and onlt~ 

national resource dedicated to the lan6ua~e needs o5 the 5ederal ~overnment ~ the Center 5or Advanced 

Studt~ o5 LansuaSe. The universittj’s research park also is home to a 5ederal e55ort 5oct~sed on hish- 

riskihi6h~patJo55 intelhsence research. 

~U-M’s partnership with the Food and Drt~3 Administration has restdted in the creation o5 Joint Institute 5or 

Food SaSettj and Nutrition. 

*Martjland’s Top Pu]~lic Universities Surpass $1 Billion in Com]~ined Research FundinS* The com]~ined 

sponsored research 5undin8 5or the Universittj o5 Mart~land, College Park and the Universittj o5 Mart~land, 

t~altimore have topped $1 ]~ilhon in com]~ined research 5undin~. The Flagship Colle~de Park campus 

reported $51811~illion 5or Fiscal Year 9009 while the Baltill~ore call, pus reported $51"/l~illion 5or FY ’09. 

*UM’s ]~conomic Impact on **the****State * UM’s annual economic impact to the state is over ~_~.4 ]~ilhon, 

supportin~ over ~,000 jolts, accordin~ to an independent report released todatj at the annual meetin~ o5 

the Martjland ~onomic Development Association (MEDA). Based on current state taxpatjer support to 

the Universittj o5 Mart~land, the return to the state is over $8 5or evertj $1 invested, the report saris. 



The University of North Carolina at Chapel Hill ~vas the nation’s first state university to open its 
doors and the only public university to award degrees in the 18th centu~. Authorized by the N.C. 
Constitution in 1776, the University was chartered by the N.C. General Assembly Dec. 11, 1789, 
the same year George Washington first was inaugurated as president. The cornerstone was laid 
for Old East, the nation’s first state university building, Oct. 12, 1793. Hinton James, the first 
student, arrived from Wilmington, N.C., Feb. 12, 1795. 

Following are recent points of pride: 

UNC-Chapel Hill is first among the 100 U.S. public colleges and universities that offer 
the best combination of top-flight academics and affordable costs as ranked by 
Kiplinger’s Pet~onal Finance magazine in January 2010. The University has ranked first 
eve~3~ time since Kiplinger’s began its periodic ranking in 1998. 

In fall 2009, Carolina enrolled 3,960 first-year students drawn from a record 23,047 
applications - a 21 percent increase over the past five years. Nearly 80 percent of the 
first-year students were in the top 10 percent of their high school classes; almost 44 
percent were among the top l0 students in their graduating classes. In all, Carolina 
enrolled 17,981 undergraduates. Total enrollment is 28,916. 

The Carolina Covenant sel~Tes as a national model for providing a debt-free education to 
qualified low-income students. More than 90 public and private universities nationwide 
have follo~ved Carolina’s lead with this program since 2003. The first full class of 
Carolina Covenant Scholars graduated in May 2008. A recent study of that class found 
that the program is having a positive effect on the academic success of Carolina Covenant 
Scholars. 

Since the U.S. Rhodes Scholar program began in 1904, 45 Carolina students have been 
selected - the second most among top public research universities. Since 2000, Carolina 
has produced more Rhodes Scholars than any other state-supported university, and the 
ninth most of any public or private school. Over the past five years, Carolina has tied for 
fifth overall, ahead of several Ivy League schools. Only Harvard, Yale, Stanford and 
Princeton produced more Rhodes winners than Carolina during that period. 

Faculty attracted $716 million in total research grants and contracts in fiscal 2009 - more 
than double the amount a decade ago and up more than 5 percent from the prior year. The 
research is helping to cure diseases and produce new knowledge to help people. That 
total includes only a fraction of the faculty’s growing success in securing funding as part 
of the American Recovery and Reinvestment Act (ARRA). 

In 2008-09, the University. finished in second place nationally in the Learfield Sports 
Directors Cup, the 14th time in the 16-year histou of the award Carolina was the highest 
finishing school in the Atlantic Coast Conference. The 2008-09 season was one of the 
finest in Carolina histo~. The women’s soccer and men’s basketball teams won NCAA 
championships, men’s soccer and women’s lacrosse reached the NCAA finals, the 
baseball team advanced to the College World Series for the fourth year in a row and the 
football team played in the Meineke Car Care Bowl. UNC became the first school in 
ACC history to play in the men’s basketball Final Four, the College World Series and a 
football bowl game in the same year. Twenty-three Tar Heel sports qualified for NCAA 
postseason play. 



Points of Pride - University of Virginia 

Founded in 1819 by Thomas Jefferson, who designed the buildings, planned the 
curriculum and hired the first faculty members. Jefferson’s original "academical village" 
remains the physical heart of the University and is a World Heritage Site. 

Outstanding undergraduate experience in the context of a relatively small research 
university. Strong academic work with a wide range of extracurricular and volunteer 
opportunities. 

Growth from its beginnings as a small college for men only to a highly diverse global 
university. 

Long and cherished tradition of student self-governance, especially the Honor System, 
which was founded in 1842 with the central tenet that lying, cheating or stealing would 
not be tolerated in this community of trust. 

Highly selective - only 6,907 of 22,520 applicants accepted to the fall 2010 entering first- 
year class. 93.8 percent ranked in the top 10 percent of their graduating classes; average 
combined SAT verbal and math scores increased by 10 points over last year 

AccessUVa - innovative financial aid program that provides full need-based scholarships 
for low-income students or caps loans for middle-income students at one quarter of the 
cost of four years at U.Va. U.Va. meets demonstrated need of every student who is 
accepted. 

Consistently ranked in the top 25 national universities by US News & World Report - 
currently tied for second among public universities. Top-ranked professional schools. A 
top 100 hospital. 

Devotion to public service, from the finest patient care in the hospital and clinics, to 
student initiatives to the contributions of our alumni. For 40 years, Madison House has 
coordinated student volunteer activities; more than 20,000 individuals have volunteered, 
giving an estimated 3 million hours of community service to the Charlottesville and 
Albemafle County communities, during that time. 

Commitment to sustainability - growth limited to current footprint; long-standing 
commitment to recycling and energy conservation, LEED certification a goal of new 
buildings. 

Curriculum with multiple opportunities for international study, undergraduate research 
and service relating directly to academic study. The Jefferson Public Citizens (JPC) is a 
comprehensive academic public service program that integrates students’ sew-ice and 
research experiences throughout their time at the University. 



Two successful fund-raising campaigns that rank among the most ambitious ever 
conducted by a public university. Achieved the $2 billion mark in the current $3 billion 
capital campaign only weeks behind schedule in spite of the global economic downturn. 

Graduation rates among the highest in the country. Rate for African-Americans has been 
ranked No. 1 for 15 consecutive years by the Journal of Blacks in Higher Education. 
Graduation rate for student-athletes who have exhausted their eligibility: 93 percent. 

Weathering financial challenges - over the past 20 years, percentage of state support in 
the budget has plummeted from almost 25 percent to a low of 6 percent in the current 
fiscal year. Diverse revenue stream managed with financial expertise by University 
managers. $4.2 billion endowment ranked among the top 20 in the nation. AAA bond 
ratings from the top three rating agencies - one of only t~vo public institutions to achieve 
that status. 

Health System - outstanding patient care, nationally renowned academic medical center 
committed to educating tomorrow’s health care leaders and discovering new and better 
ways to treat diseases. Recognized for excellence by such publications as U.S. News & 
World Report, Best Doctors in America, Good Housekeeping. 

Athletics - focus attention to success of student-athletes in the classroom and on the field. 
225 named last year to the ACC Honor Roll. Olympic sports won more than 64 percent 
of their contests, capturing the 31 st annual Virginia Sports Information Director’ s 
Association Division I All-Sport championship. Ranked eighth in the 2008-09 Division I 
Learfield Directors’ Cup. 



ACC Points of Pride 

Wake Forest University 

The Alexander Meikl ej ohn Award For Academic Freedom was given to Wake Forest in 
1978 by the American Association of University Professors. 

In 1962 Wake Forest became the first southern private university to admit African- 
Americans. Jim Caldwell, the present coach of the Indianapolis Colts, was the first 
African-American head football coach in the Atlantic Coast Conference. The first 
African-American quarterback and the first African-American to earn All-ACC honors in 
three straight years in the ACC were Wake Forest student-athletes. 

The James W. Denmark Loan Fund, originally named the North Carolina Baptist 
Students’ Aid Association, is the oldest student loan fund in the United States, having 
been established at Wake Forest on November 30, 1875. 

Wake Forest has a long and distinguished history in debate dating to the old campus in 
Wake Forest, NC. Having had final four finishes at the National Debate Tournament in 
1993, 11994, 11995, 11997, 2006, 2008, and 2009 and with championships in 1997 and 2008, 
Wake Forest is among a small number of schools that has qualified most often for the 
national debate finals. Wake Forest has hosted two Presidential Debates, in 1988 and 
2000. 

For a small university, Wake Forest has had profound influence historically in local, state, 
and national public and judicial service. The present two United States Senators from 
North Carolina are Wake Forest graduates as have been several United States 
Congressmen, Governors of the State of North Carolina, and numerous members of the 
state legislature and judiciary. Perhaps this aspect of Wake Forest’s legacy is best 
emphasized by the debate in the south during the 1920s over the teaching of evolution. 
Because of the influence of Wake Forest on the Baptists of North Carolina, the influence 
of President William Louis Poteat (1905 - 1927), a lay leader of the Baptist State 
Convention of North Carolina and Professor of Biology, and the existence of Wake 
Forest graduates, among others, in the state legislature of North Carolina, this body 
"overwhelmingly opposed any state law that prescribed an anti-evolution biological 
curriculum in the tax-supported educational institutions of the state". 



Wake Forest is a pioneer in study abroad with emphasis on this aspect of education 
beginning in the 1970s. Each semester Wake Forest faculty and students gather for 
semester long study at each of the University owned houses in London, Venice, and 
Vienna. At present more than 60 percent of Wake Forest undergraduates participate in 
study abroad at some point during their undergraduate years. 

During the past twenty years Wake Forest has had eleven Rhodes Scholars. 

Wake Forest’s 1955 College World Series championship marked the first national 
championship by an Atlantic Coast Conference member institution and remains the only 
NCAA championship in baseball obtained by an ACC member institution while a 
member of the ACC. 

Wake Forest was one of eight teams to play in the first NCAA basketball tournament in 
1939. 

With "Pro Humanitate" as its motto Wake Forest encourages service by its students and 
has more than 150 community partners locally, nationally, and internationally. During 
2008 - 2009 two thirds of the undergraduate student body completed more than 85,000 
service hours. The Brian Piccolo Cancer Fund was established by Wake Forest students 
in 1980 in memory of the alumnus and Chicago Bear football star who died of cancer in 
1970 at age 26. Wake Forest students have raised more than $1 million for this Fund 
which supports cancer research. 

Students in Wake Forest’s accountancy program have achieved the highest passage rate 
in the nation on the Certified Public Accountant (CPA) examination for the past five 
years. Since the program began offering a master’s degree in accounting in 1997, the 
graduates have achieved the top national ranking in passage rate of the CPA exam eight 
times. 

The Wake Forest Institute for Regenerative Medicine and the Center for Nanotechnology 
and Molecular Materials are examples of research groups at Wake Forest which are 
leading research efforts in their fields internationally. 

Wake Forest University Health Sciences is the leading academic institution in the State of 
North Carolina in the amount of income generated through the licensing of Intellectual 
Property and is in the top five of academic institutions nationally in this activity. 



In 1953 Wake Forest was one of the seven institutions that founded the Atlantic Coast 
Conference and provided the new Conference with its first Commissioner. In 1956 Wake 
Forest successfully moved the approximately 1120 miles from Wake Forest, NC, to 
Winston-Salem, NC, while retaining its name, heritage, traditions, and uniqueness as an 
institution. Persons closely associated with Wake Forest have stated that these two events, 
the moving to Winston-Salem and the j oining with six other institutions to form the ACC, 
have been the two most important historical events that have contributed to the 
subsequent growth of Wake Forest to become the 28th ranked national university today. 

Dr. Richard D. Carmichael 
Faculty Athletics Representative 
Wake Forest University 

April 23, 2010 



From: 

Sent: 

To: 

Amy Herman <ajschae@uncaa.unc.edu> 

Monday, May 3, 2010 12:35 PM 

kbrazile <kbrazile@admissions.unc.edu>; Pyecha, Michelle Ann 
<mpyecha@admissions.unc.edu>; Aguilar, Alain J <alaguila@email.unc.edu>; 
Tucker, Tony <antoniot@email.unc.edu >; Bok, Willem < bok@email.unc.edu >; 

Flack, Charles <cflack@email.unc.edu>; Ciocca, Mario F 
<ciocca@email.unc.edu>; Boxberger, Carl J <cjbox@email.unc.edu>; Gaynor, 
Danielle <dgaynor@email.unc.edu>; Bennett, Doug <drb215@email.unc.edu>; 
dstroman@email.unc.edu; Clark, Freddie M <fclark@email.unc.edu>; Berry, 

Barden <gbberry@email.unc.edu >; Gregory, Cassandra B 
<gregoryc@email.unc.edu >; gscowell@email.unc.edu; Guskiewicz, Kevin M 
<gus@email.unc.edu>; Hairston, Elbert <hairstoe@email.unc.edu>; Huffman, 
Landon <hlandon@email.unc.edu>; Matson, Janis Evelyn 

<jematson@email.unc.edu >; Boxill, Jeanette M <JM BOXILL@email.unc.edu >; 
Daly, Jack <jrdaly@email.unc.edu>; Green, Jamaal <jwgreen@email.unc.edu>; 
Katsaounis, Stephen George <katsaoun@email.unc.edu>; Hancock, Kendra 

< khancock@email.unc.edu >; Broome, Lissa L < Ibroome@email.u nc.edu >; 
Lensing, George S Jr <lensing@email.unc.edu>; Linnan, Laura A 

<linnan@email.unc.edu>; Lancaster, Elizabeth Daniell <lizlan@email.unc.edu>; 
Wright, Latoya Joette <ljtaylor@email.unc.edu>; Petschauer, Meredith A 

<mbusby@email.unc.edu>; mfmoore@email.unc.edu; Nusbaum, Mark J 
< mnusbaum@email.unc.edu >; Ort, Shirley A <ort@email.unc.edu >; Pipkin, Joe 
< pipkin@email.unc.edu >; Reznick, Steve < reznick@email.unc.edu >; Schwarzber, 

Ross <rschwarz@email.unc.edu>; Austin, Stacie E <saustin@email.unc.edu>; 

Skolnick, Jordan <skolnick@email.unc.edu>; Mays, Sally D 
<smays@email.unc.edu>; Southall, Richard Michael <southall@email.unc.edu>; 

Strohm, Leslie Chambers <strohm@email.unc.edu>; Tom Brickner 

<tbrickne@email.unc.edu >; Roberts, Terry Kermit <tkrobert@email.unc.edu >; 
Waicus, Kelly M <waicus@email.unc.edu >; Morris, Clarence R 
<CLMorris@FAC.UNC.EDU >; Sparrow, Christopher A 
<CSparrow@FAC.UNC.EDU>; Chad Wade <cwade@fac.unc.edu>; Daniel 

Maddox <dmaddox@fac.unc.edu>; Kivett, Mitchell R 
< MKivett@FAC.UNC.EDU >; Young, Randall P <ryoung@FAC.UNC.EDU >; David 

Thomas <david.thomas@facilities.unc.edu >; Jonathan Guthrie 

<jonathan.guthrie@facilities.unc.edu >; Michael Copeland 
<michael.copeland@facilities.unc.edu>; Ronnie Pendleton 

< Ronnie.Pendleton@facilities.unc.edu >; William Modlin 
<william.modlin@facilities.unc.edu >; Creighton, Robert A 

<alex_creighton@med.unc.edu >; Renner, Joy J <Joy_Renner@med.unc.edu >; 
Spang, Jeffrey T <jspang@med.unc.edu>; Tim Taft 
<timothy_taft@med.unc.edu >; hack@smootpsych.com; bjpolk@unc.edu; 
Derickson, Christopher P <cderickson@unc.edu>; Lineberry, Crystal Nolan 

<clineberry@unc.edu>; Tauchen, Helen V <helen.tauchen@unc.edu>; 
Holden_Thorp@unc.edu; Copeland, Jackie <jackie_copeland@unc.edu >; Evans, 



Subject: 

Attach: 

Jack <jack_evans@unc.edu >; Cleveland, Joanna Carey <joanna@unc.edu>; 

Harris, Kathleen M <KATHIE_HARR[S@UNC.EDU>; lissa_broome@unc.edu; 
Osborne, Barbara J <sportlaw@unc.edu>; Battle, Mary A 
<abattle@uncaa.unc.edu >; Adrian Beros <aberos@uncaa.unc.edu >; Bitting, 
Angelyn S <abitting@uncaa.unc.edu>; Andrew Calder 

<acalder@uncaa.unc.edu>; Council, Albert C <acouncil@uncaa.unc.edu>; Anne 
Sexton <aesexton@uncaa.unc.edu >; Hoots, Amy Howe 
<ahowe@uncaa.unc.edu>; Grant, Arron J <ajgrant@uncaa.unc.edu>; Herman, 
Amy S <ajschae@uncaa.unc.edu>; Art Kaufman <akaufman@uncaa.unc.edu>; 

Kidd, Alison Parsons <akidd@uncaa.unc.edu>; King, Joyce A 
<aking@uncaa.unc.edu>; Albert Lindsay <alindsay@uncaa.unc.edu>; Adam 
Lucas <alucas@uncaa.unc.edu>; Allen Mogridge <amogridge@uncaa.unc.edu>; 

Dorrance, Albert A 1V <anson@uncaa.unc.edu>; Tony Tucker 11 

<antoniot@uncaa.unc.edu >; Sara Anundsen <anundsen@uncaa.unc.edu >; 
Oliver, Ann K <aoliver@uncaa.unc.edu >; Parker, Anthony L 
<aparker@uncaa.unc.edu >; Pettigrew, Antonio Dewayne 

<apettigrew@uncaa.unc.edu>; Amy Piland <apiland@uncaa.unc.edu>; Minshall, 

Alisa Rawls <arawls@uncaa.unc.edu>; Sadler, Anne L 
<asadler@uncaa.unc.edu>; Arthur Smith <asmith@uncaa.unc.edu>; Gallo, Jr., 
Larry A. <athgallo@uncaa.unc.edu>; Andre Williams 

<awilliams@uncaa.unc.edu >; York, Aaron T <ayork@uncaa.unc.edu >; Sanders, 
Benjamin A <basander@uncaa.unc.edu> 

Compliance Newsletter - May, 2010 

5-3-10.pdf 

All, 

See attached for the May, 2010 edition of the Compliance Newsletter. 

Thanks, 

Assistant AD for Compliance 

University of North Carolina 
Department of Athletics 
PO Box 2126 
Chapel Hill, NC 27515 

919.962.7853 (office) 
919.962.6002 (fax) 
~iscbae@u~caaounc.edu 
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Recruiting 

Calendar 

Baseball 
Contact Period-May 1-31 

Men’s Bashetball 

Dead Period-May 20-28 

Quiet Period-May 29-31 

Women’s Bashetball 
Quiet Period-May 1-31 

Football 
Evaluation Period- 
May 1, 10-15, 24-29 
Quiet Period-May 2-9, 16- 

23, 30-31 

Men’s Lacrosse 
Contact Period-May 1-27 
Dead Period-May 28-31 

Women’s Lacrosse 
Contact Period-May 1-27 
Dead Period-May 28-30 

oe~r at one 

event during deadpedod, prodded 

event is conducted within a 100- 

mile radius of the championsh~ 

site) 

Contact Period-May 31 

Contact Period-May 1-31 

Trach/Cross Country 
Contact Period-May 1-31 

Quiet Period-May 1-28 
Contact Period-May 29-31 

Other Sports 
Contact/Evaluation Period- 
May 1-31 

COACHES CERTIFICATION EXAM 

The Coaches Certification Exaun for the 2010- 

2011 academic year will be held on Thursday, 

May 20, 2010 in the 2nd floor Football Center 

Auditorium. Beginning at 9:30 am, we will 

show a one-hour, taped, ACC-conducted 

review session. The exam will follow imme- 

diately thereafter. Coaches, please mark 

your calendar to attend this exam and RSVP 

to Susan Maloy if you have not already 

done so. Please bring your 2009-2010 NCAA 

manual to the exam. The make-up date for 

the exam is May 27th in the South Side Foot- 

ball Press Box (location subject to change). 

This make-up date will have a taped review 

session at 9 am, with the exam to follow at 

approximately 10:15 am. UNC requires that 

all coaching staff members, including vol- 

unteer coaches and Directors of Operations, 

prepare for and take the exam, even if they 

do not recruit off-campus. 

SUMMER EVALUATIONS 

Coaches, please remember that evaluations 
of prospects that occur outside of the pros- 
pect’s academic year (summer only) DO 

NOT count against the annual number of 

recruiting opportunities. Contacts that occur 

with a prospect during this time period DO 
COUNT against the annual number of per- 

missible recruiting opportunities and must be 
reported to the Compliance Office. 

SUMMER CAMP DOCUMENTATION 

At least one week prior to the start of each 
caunp, coaches must complete and submit 

the following forms to Lance in the Compli- 
ance Office: 

¯ Student-Athlete Employment Roster 

¯ Outside Coaches Employment Roster 

¯ Free or Reduced Admission Roster 

These forms should be signed and submit- 

ted, even if they do not apply to your par- 
ticular camps. Starting in August, for any 
caunp conducted in June or July that is miss- 

ing documentation, a hold will be placed on 
that sport’s account with the business office 

in a manner consistent with other delin- 

quent paperwork. Please contact Lance (3- 

7259) with any questions. 

PROSPECTS |OINING LOCAL SPORTS 
CLUB 

Remember that prospects enrolling initially 
in the fall CANNOT relocate to Chapel Hill 

for the summer and join and work out with 
a local sport club with which one of our 

coaching staff members is involved. Please 

contact Amy if you have questions about 
this interpretation. 

SUMMER EMPLOYMENT 

Coaches, please ensure that your student-athletes are familiar with the guidelines for employ- 

ment prior to leaving for summer vacation. 

Student-athletes may obtain employment as long as they meet the following regulations: 
1. The student-athlete’s compensation must not include any remuneration for the value or 

utility the student-athlete may have for the employer because of the publicity, reputation, 
fame, or personal following that he or she has obtained because of athletics ability; 

2. The student-athlete must be compensated only for work actually performed; and 
3. The student athlete must be compensated at a rate commensurate with the going rate for 

similar services in that locale. 

Provided these regulations are meb there is no limit on the aunount of money a student-athlete 
can earn. Please remind your student-athletes to complete the Student-Athlete Employment 
Form, which was emailed to them with the Ram Rules summer reminder.s. You can also find 
it on the J:/drive. 

C-TOPS 

Please notify all incoming student-athletes of the C-TOPS session for Varsity Student-Athletes 
and their parents The presentation by Academics and Compliance will include topics such as 
NCAA C16aringhouse, Financial Aid, a°nd services provided b) the Academic Suppor-t Unit. 



ATLANTIC COAST CONFERENCE 
2010-11 COACHES CERTIFICATION TEST 

OTHER SPORTS - FORM A 

A prospective student-athlete MAY engage in voluntary summer workouts conducted by the institution’s 
strength and conditioning coach with department-wide duties and receive work-out apparel (on an 
issuance and retrieval basis) provided he or she is enrolled in the institution’s summer term prior to his 
or her initial full-time enrollment. 

A) True. 
B) False. 

A coach talks with a prospective student-athlete at the prospective student-athlete’s high school at 10 
a.m. At 1 p.m. the coach speaks to the guidance counselor about the prospective student-athlete. At 3 
p.m. the same day, the coach observes the prospective student-athlete’s practice session. In this 
scenario, the coach has used __ 

A) One contact and two evaluations. 
B) One evaluation only. 
C) One contact only. 
D) One contact and one evaluation. 

3. A prospective student-athlete in a sport other than football or basketball lives 75 miles from campus. It 
is permissible for an institution’s coach to coach a local club team that includes this prospective 
student-athlete as a participant, provided: 

A) The coach is not recruiting the prospective student-athlete. 
B) The club is the closest participation opportunity for the prospective student-athlete. 
C) Both a and b. 
D) Neither a or b. 

4. When may an institution telephone a senior prospective student-athlete more than once per week? 

A) During the five days immediately preceding the prospective student-athlete’s official visit to that 
institution. 
B) On the day a permissible in-person, off-campus contact occurs. 
C) On the initial date for the signing of the National Letter of Intent. 
D) All of the above. 

5. Which of the following is TRUE concerning the permissible number of recruiting opportunities (contacts 
and evaluations combined)? 

A) A coach may conduct five contacts and two evaluations. 
B) A coach may conduct four contacts and three evaluations. 
C) A coach may use any combination of contacts and evaluations. 
D) A coach may conduct three contacts and four evaluations. 

6. During an OFFICIAL visit, it is permissible for a booster to host an occasional meal at his home for the 
prospective student-athlete, student host and other student-athletes. 

A) True. 
B) False. 



2010-11 Certification Exam 
Other Sports - Form A 
Page { PAGE \* MERGEFORMAT } 

7. A coach is contacted by a four-year college prospective student-athlete. It is permissible to contact that 
prospect without first obtaining written permission to do so from the first institution’s athletics director 
because the four-year prospect was the person who initiated recruiting contact. 

A) True. 
B) False. 

It is permissible for a director of operations (or other noncoaching staff member with sport-specific 
responsibilities) to attend a local athletics event involving prospective student-athletes and have 
recruiting conversations with the prospective student-athlete’s relatives or legal guardian(s) who are 
attending the event. 

A) True. 
B) False. 

9. Which of the following classifies an individual as a representative of athletics interests (i.e., booster)? 

A) Has participated in or has been a member of an agency or organization promoting the 
institution’s intercollegiate athletics program. 

B) Is known or should have been known by the institution to be assisting, or has been requested (by 
athletics department staff) to assist, in the recruitment of prospects. 

C) Is known or should have been known by the institution to be assisting or to have assisted in 
providing benefits to enrolled student-athletes or their families. 

D) All of the above. 

10. A prospective student-athlete may visit more than one institution on the same trip for OFFICIAL visit 
purposes, and the institutions may share the travel expenses, as long as there is no duplication of 
expenses, only actual and necessary expenses are provided, each of the visits do not last more than 
48 hours, and travel is without delay for personal reasons. 

A) True. 
B) False. 

11. Before a prospective student-athlete signs a National Letter of Intent or written offer of 
admission/financial aid, an institution is permitted to do which of the following? 

A) Publicize the prospective student-athlete’s visit to campus. 
B) Comment to the public on the contributions the prospective student-athlete may make to the 

institution’s athletics program. 
D) Respond to a media inquiry only by confirming the athletics recruitment of a prospective 

student-athlete. 
E) Announce to the media that a prospective student-athlete intends to accept an offer of financial 

aid at that institution. 

12. In order for a student-athlete to be eligible for competition at your institution for any regular academic 
term, what is the minimum number of degree-credit hours that the student-athlete must have 
successfully completed in the previous term? 

A) Zero. 
B) Four. 
C) Six. 
D) Twelve. 



2010-11 Certification Exam 
Other Sports - Form A 
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13. When observing a prospective student-athlete’s high school practice session, an institution’s coach may 
direct a high school coach to conduct specific physical activities to test the prospective student-athlete’s 
strength, speed and agility (e.g., timed mile run, vertical jump, bench press). 

A) True. 
B) False. 

14. On or after May 1 of a prospective student-athlete’s senior year, there is no limit on the number of 
telephone calls to the prospective student-athlete, provided the institution has received a financial 
deposit in response to the institution’s offer of admission. 

A) True. 
B) False. 

15. Who may attend a Division I institution’s on-campus announcement (as opposed to a prospective 
student-athlete’s own announcement) of all prospective student-athletes who have signed a National 
Letter of Intent or accepted offers of admission and/or athletically related financial aid at the institution? 

A) Institutional staff members. 
B) Prospective student-athletes and parents. 
C) The media. 
D) Both a and c. 

16. Which activity is NOT permissible during a dead period for a prospective student-athlete who has not 
signed a National Letter of Intent (NLI)? 

A) Permitting a prospective student-athlete to make an official or unofficial visit. 
B) Speaking at an awards banquet where no prospective student-athletes are present. 
C) Calling a prospective student-athlete on the telephone. 
D) Sending a prospective student-athlete an email. 

17. General information, such as a press release or competition schedule, that is not created for recruiting 
purposes, and is posted on the institution’s Web site may be sent to a prospective student-athlete. 

A) True. 
B) False. 

18. An institution may not provide a written offer of athletically related aid or indicate in writing to the 
prospective student-athlete that an athletically related grant-in-aid will be offered by the institution until 
after August 1 of the prospective student-athlete’s senior year in high school. 

A) True. 
B) False. 

19. A high school prospective student-athlete is required to present a PSAT, SAT, ACT or PLAN 
standardized test score prior to making an OFFICIAL visit. 

A) True. 
B) False. 
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20. Under what conditions may an institution provide an OFFICIAL visit to a prospective student-athlete? 

A) The prospective student-athlete has presented the institution with a high school (or college) 
academic transcript. 

B) The prospective student-athlete has presented the institution with a test score (PSAT, SAT, 
PLAN or ACT) taken on a national testing date under national testing conditions (except that a 
state-administered ACT examination may be used to meet the requirement). 

C) The prospective student-athlete has registered with the NCAA Eligibility Center and is placed on 
the institution’s institutional request list. 

D) All of the above must be satisfied before providing an official visit. 

21. In order for an SAT or ACT score to be used to certify the initial-eligibility of a prospective student- 
athlete, the score must be provided to the NCAA Eligibility Center on which of the following documents: 

A) An official high school transcript. 
B) The testing agency’s official test score report. 
C) An unofficial high school transcript. 
D) Any of the above. 

22. Which of the following is TRUE regarding institutionally operated camps and clinics for prospective 
student-athletes? 

A) a. May be conducted during a dead period. 
B) May provide awards to participating prospective student-athletes, provided the cost of the awards 

is included in the camp admissions fee. 
C) May restrict attendance on the basis of athletics ability. 
D) May provide a camp admissions discount based on the prospective student-athlete’s athletics 

ability 

23. An institution may provide which of the following to a high school, preparatory school or two-year 
college coach? 

A) Travel expenses incurred in transporting a prospective student-athlete to visit the campus. 
B) A season pass to attend all of the institution’s athletics contests. 
C) Dinner at an on-campus site. 
D) Two complimentary admissions to regular season home athletics contests issued through a pass 

list. 

24. An individual becomes a PROSPECTIVE student-athlete once he or she 

A) Receives one phone call from a coaching staff member. 
B) Starts classes for the ninth grade. 
C) Receives a benefit from the institution that is not provided to prospective students generally. 
D) Both b or c. 

25. In sports other than men’s and women’s basketball, an institution may permit a prospective student- 
athlete to make an UNOFFICIAL visit at any time, other than during a dead period. 

A) True. 
B) False. 



2010-11 Certification Exam 
Other Sports - Form A 
Page { PAGE \* MERGEFORMAT } 

26. A professional athletics team is any organized team that provides any of its players more than actual 
and necessary expenses for participation on the team. 

A) True. 
B) False 

27. Who may transport a prospective student-athlete to and from the airport during an OFFICIAL visit? A) 
Any athletics department staff member. 
B) Representative of athletics interests. 
C) Both a and b. 
D) None of the above. 

28. When may a NONQUALIFIER who is enrolled at a two-year college make an OFFICIAL visit to an 
institution? 

A) After the completion of the first semester at the two-year college. 
B) After the completion of the first academic year at the two-year college. 
C) A nonqualifier enrolled at a two-year college may never make an official visit to an institution. 
D) At any time after enrolling in the two-year college. 

29. A prospective student-athlete is scheduled for an official visit to an institution on Friday. A coach is 
permitted to call the prospective student-athlete an unlimited number of times during the ___ days 
prior to the visit. 

A) Two 
B) Five 
C) Seven 
D) 10 

30. During an OFFICIAL visit, an institution may entertain a prospective student-athlete by taking the 
prospective student-athlete to a social event that is located within a 

A) 30-mile radius of the institution’s campus. 
B) 50-mile radius of the institution’s campus. 
C) 100-mile radius of the institution’s campus. 
D) Unlimited mile radius of the institution’s campus. 

31. If Institution A denies a student-athlete’s request to permit Institution B to contact the student-athlete 
about transferring, Institution A shall inform the student-athlete in writing that he or she, on request, will 
be provided a hearing conducted by an institutional entity or committee outside of the athletics 
department. 

A) True. 
B) False. 

32. It is permissible for an institutional administrator to co-sign or provide a loan to a prospective student- 
athlete or the prospective student-athlete’s relatives or friends. 

A) True. 
B) False. 
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33. In-person, on- and off-campus face-to-face contact by an institutional coaching staff member with a 
prospective student-athlete who has NOT signed a National Letter of Intent is permissible only during a 

__ period. 

A) Dead. 
B) Contact. 
C) Evaluation. 
D) All of the above. 

34. Once an institution has made an offer of admission and has received the prospective student-athlete’s 
financial deposit, which of the following communication methods are permissible as of May 1 of the 
prospective student-athlete’s senior year? 

A) An instant-messenger conversation. 
B) An institutional note card with a handwritten message on the inside. 
C) An email with a link to competition schedule on the institution’s Web site. 
D) All of the above. 

35. Kevin, a prospective student-athlete, posted a message on an online message board stating an interest 
in playing his sport at the Division I level. Coach Silver, who coaches Kevin’s sport at the Division I level 
posted a response on the message board, addressed directly to Kevin. The response asked Kevin what 
grade he was in and what position he played. Coach Silver’s correspondence with Kevin through the 
message board is permissible. 

A) True. 
B) False. 

36. Which of the following is TRUE regarding institutional note cards? 

A) A single photo may be printed on the outside. 
B) The institution’s name, head coach’s name, address and telephone number may be printed on 

the outside. 
C) It cannot include any preprinted information on the inside. 
D) It may be 11 x 14 inches when opened in full. 

37. It is permissible for an institution’s coach to send a text message to a prospective student-athlete who 
has signed a National Letter of Intent. 

A) True. 
B) False. 

38. A group of prospective student-athletes are visiting campus for an OFFICIAL visit. The institution 
hosting the prospective student-athletes wants to take them to the institution’s home athletics contest at 
an off-campus site, within a 30-mile radius of campus. It is permissible for the institution to provide the 
prospective student-athletes transportation to the competition. 

A) True. 
B) False. 
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39. An institution may provide an OFFICIAL visit to a high-school or preparatory school prospective 
student-athlete who has presented the institution with a high-school (or college) transcript, provided the 
prospective student-athlete has submitted PSAT, ACT, SAT or PLAN standardized test score, is placed 
on the institution’s institutional request list (IRL) and has registered with the NCAA Eligibility Center. 

A) True. 
B) False. 

40. An institution cannot provide a printed media guide to which of the following: 

A) Prospective student-athlete. 
B) Prospective student-athlete’s parents or legal guardians. 
C) Prospective student-athlete’s educational institution. 
D) Any individual involved in coaching of a prospective student-athlete. 
E) All of the above. 
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1 In basketball, a non-coaching staff member with sports-specific responsibilities may not attend an off- 
campus basketball athletics event involving prospective student-athletes (e.g., high school contest, 
sports camp) unless the staff member is an immediate family member or legal guardian of a participant 
in the activity and the staff member is NOT present to evaluate prospects and does NOT contact any 
prospective student-athletes. 

A) False. 
B) True. 

An institution’s basketball camp may ONLY be conducted during the months of June, July and August, 
or any calendar week (Sunday through Saturday) that includes days of those months. 

A) True. 
B) False. 

3. During the month of April, it is permissible for an institution’s women’s basketball coach to lecture at a 
noninstitutional (i.e., privately owned) basketball camp that is operated under restrictions applicable to 
institutional camps. 

A) True. 
B) False. 

During June, July and August, a women’s basketball coach may be employed, volunteer or guest 
lecture at a noninstitutional (i.e., privately owned) basketball camp or clinic that is conducted by a 
scouting service and in which prospective student-athletes participate, if the camp or clinic is operated 
in accordance with restrictions applicable to institutional camps or clinics. 

A) True. 
B) False. 

5. An institution’s women’s basketball coach may telephone a prospective student-athlete once during 
each of the months of April and May of the prospective student-athlete’s junior year, twice in June and 
three times in July following the prospective student-athlete’s junior year in high school. 

A) True. 
B) False. 

6. A full grant-in-aid consists of 

A) Tuition and fees, room and board only. 
B) Tuition and fees, room and board, and required course-related books only. 
C) Tuition and fees, course-related books and transportation only. 
D) Tuition and fees only. 
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A prospective student-athlete may visit more than one institution on the same trip for OFFICIAL visit 
purposes, and the institutions may share the travel expenses, as long as there is no duplication of 
expenses, only actual and necessary expenses are provided, each of the visits do not last more than 
48 hours, and travel is without delay for personal reasons. 

A) True. 
B) False. 

8. Under what conditions may an institution provide an OFFICIAL visit to a prospective student-athlete? 

A) The prospective student-athlete has presented the institution with a high school (or college) 
academic transcript. 

B) The prospective student-athlete has presented the institution with a test score (PSAT, SAT, 
PLAN or ACT) taken on a national testing date under national testing conditions (except that a 
state-administered ACT examination may be used to meet the requirement). 

C) The prospective student-athlete has registered with the NCAA Eligibility Center and is placed on 
the institution’s institutional request list. 

D) All of the above must be satisfied before providing an official visit. 

9. Which activity is NOT permissible during a dead period for a prospective student-athlete who has not 
signed a National Letter of Intent (NLI)? 

A) Permitting a prospective student-athlete to make an official or unofficial visit. 
B) Speaking at an awards banquet where no prospective student-athletes are present. 
C) Calling a prospective student-athlete on the telephone. 
D) Sending a prospective student-athlete an email. 

10. When observing a prospective student-athlete’s high school practice session, an institution’s coach may 
direct a high school coach to conduct specific physical activities to test the prospective student-athlete’s 
strength, speed and agility (e.g., timed mile run, vertical jump, bench press). 

A) True. 
B) False. 

11. A coach is contacted by a four-year college prospective student-athlete. It is permissible to contact that 
prospect without first obtaining written permission to do so from the first institution’s athletics director 
because the four-year prospect was the person who initiated recruiting contact. 

A) True. 
B) False. 

12. It is permissible for an institutional administrator to co-sign or provide a loan to a prospective student- 
athlete or the prospective student-athlete’s relatives or friends. 

A) True. 
B) False. 
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13. A coach may text message a prospective student-athlete the day after he or she has: 

A) Signed a National Letter of Intent. 
B) Signed an institution’s written offer of admission and/or financial aid for those institutions not 

sing the National Letter of Intent or for those not eligible to sign a National Letter of Intent. 
D) Submits a financial deposit in response to the institution’s written offer of admission on or after 

May 1. 
D) All of the above. 

14. A coach may provide a prospective student-athlete with three complimentary admissions to attend a 
post season conference championship being held on the institution’s campus, provided the prospective 
student-athlete is on an OFFICIAL visit. 

A) True. 
B) False. 

15. Which of the following is TRUE regarding institutionally operated camps and clinics for prospective 
student-athletes? 

A) May be conducted during a dead period. 
B) May provide awards to participating prospective student-athletes, provided the cost of the awards 

is included in the camp admissions fee. 
C) May restrict attendance on the basis of athletics ability. 
D) May provide a camp admissions discount based on the prospective student-athlete’s athletics 

ability 

16. Which of the following classifies an individual as a representative of athletics interests (i.e., booster)? 

A) Has participated in or has been a member of an agency or organization promoting the 
institution’s intercollegiate athletics program. 

B) Is known or should have been known by the institution to be assisting, or has been requested (by 
athletics department staff) to assist, in the recruitment of prospects. 

C) Is known or should have been known by the institution to be assisting or to have assisted in 
providing benefits to enrolled student-athletes or their families. 

D) All of the above. 

17. A professional athletics team is any organized team that provides any of its players more than actual 
and necessary expenses for participation on the team. 

A) True. 
B) False. 

18. A coach may make in-person, off-campus contact with a prospective student-athlete 

A) During the prospective student-athlete’s competition. 
B) Two hours before the prospective student-athlete’s competition. 
C) On day one of a two-day tournament. 
D) At the completion of the prospective student-athlete’s competition, provided the prospective 

student-athlete has been released by the appropriate institutional authority and departs the 
dressing and meeting facility. 
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19. 

20. 

21. 

22. 

23. 

24. 

During an OFFICIAL visit, it is permissible to provide two additional complimentary admissions to a 
prospective student-athlete from a nontraditional family (e.g., divorce, separation) in order to 
accommodate the parents accompanying the prospective student-athlete (e.g., stepparents) to attend a 
home athletics event. 

A) True. 
B) False. 

A coach is interested in contacting a prospective student-athlete who was certified as a 
NONQUALIFIER and is enrolled in the first year at a two-year college. What form of contact(s) is NOT 
permissible? 

A) Telephone calls. 
B) Written general correspondence. 
C) In-person, on-and off-campus contact. 
D) All of the above. 

After a prospective student-athlete has signed a National Letter of Intent (NLI) with an institution, the 
coach is permitted to have in-person, on- or off-campus contact with the prospective student-athlete at 
any time regardless of the recruiting period. 

A) True. 
B) False. 

Who may attend a Division I institution’s on-campus announcement (as opposed to a prospective 
student-athlete’s own announcement) of all prospective student-athletes who have signed a National 
Letter of Intent or accepted offers of admission and/or athletically related financial aid at the institution? 

A) Institutional staff members. 
B) Prospective student-athletes and parents. 
C) The media. 
D) Both a and c. 

If Institution A denies a student-athlete’s request to permit Institution B to contact the student-athlete 
about transferring, Institution A shall inform the student-athlete in writing that he or she, on request, will 
be provided a hearing conducted by an institutional entity or committee outside of the athletics 
department. 

A) True. 
B) False. 

Before a prospective student-athlete signs a National Letter of Intent or written offer of 
admission/financial aid, an institution is permitted to do which of the following? 

A) Publicize the prospective student-athlete’s visit to campus. 
B) Comment to the public on the contributions the prospective student-athlete may make to the 

institution’s athletics program. 
athlete. 

D) Announce to the media that a prospective student-athlete intends to accept an offer of financial 
aid at that institution. 
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25. Who may transport a prospective student-athlete to and from the airport during an OFFICIAL visit? 

A) Any athletics department staff member. 
B) Representative of athletics interests. 
C) Both a and b, 
D) None of the above. 

26. An institution may not provide a written offer of athletically related aid or indicate in writing to the 
prospective student-athlete that an athletically related grant-in-aid will be offered by the institution until 
after August 1 of the prospective student-athlete’s senior year in high school. 

A) True. 
B) False. 

27. Which of the following causes a prospective student-athlete to be defined as RECRUITED? 

A) The prospective student-athlete making an unofficial visit to your campus. 
B) The prospective student-athlete being evaluated on more than one occasion by the institution. 
C) The prospective student-athlete being called more than once for the purpose of recruitment. 
D) All of the above. 

28. A member institution may NOT provide entertainment to a prospective student-athlete’s brother or 
sister (other than one of the three complimentary admissions to a home athletics contest) during an 
OFFICIAL visit. 

29. 

A) True. 
B) False. 

It is NOT permissible to display a visiting prospective student-athlete’s name on the scoreboard, even if 
the facility is completely empty and closed to the public. 

30. 

A) True. 
B) False. 

In regard to the renewal or nonrenewal of a student-athlete’s athletics aid, which is NOT required of the 
institution? 

A) Notification must be made on or before July 1 prior to the academic year in which the reduction 
or nonrenewal is to become effective. 

B) Notification of the reduction or nonrenewal must be in writing. 
C) Notification of the reduction or nonrenewal must come from the institution’s regular financial aid 

authority. 
D) Notification of the reduction or nonrenewal must include a written statement from the coach. 

31. A coaching staff member is NOT subject to evaluation regulations when he or she observes a 
prospective student-athlete competing off-campus on a video made available by a recruiting or scouting 
service. 

A) True. 
B) False. 
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32. An institutional coaching staff member may provide an interview for an article that he or she knows will 
appear in a recruiting publication or newsletter. 

A) True. 
B) False. 

33. A prospective student-athlete visiting your institution may participate in recreational activities provided 
such activities: 

A) Are not organized or observed by members of the athletics department coaching staff. 
B) Are not designed to test the athletics abilities of the prospective student-athlete. 
C) Are supervised by an athletics department staff member. 
D) A and b. 

34. Once a prospective student-athlete signs a National Letter of Intent (NLI), there is no limit on the forms 
of electronically transmitted correspondence that a coach can send a prospective student-athlete or his 
or her relatives or legal guardians. 

A) True. 
B) False. 

35. When may a NONQUALIFIER who is enrolled at a two-year college make an OFFICIAL visit to an 
institution? 

A) After the completion of the first semester at the two-year college. 
B) After the completion of the first academic year at the two-year college. 
C) A nonqualifier enrolled at a two-year college may never make an official visit to an institution. 
D) At any time after enrolling in the two-year college. 

36. During an official or an unofficial visit, a prospective student-athlete may participate in recreational 
activities on the institution’s campus, including skill instruction and conditioning activities with the team 
under the supervision of the coach. 

A) True. 
B) False. 

37. It is permissible for an institution’s coach to send a text message to a prospective student-athlete who 
has signed a National Letter of Intent. 

A) True. 
B) False. 

38. Which statement is TRUE regarding computer recruiting presentations? 

A) Computer recruiting presentations may be shown only during an in-home visit or an official or 
unofficial visit. 

B) Computer recruiting presentations may be shown during any permissible on or off campus 
contact. 

C) Computer recruiting presentations may be created by an entity outside the institution. 
D) B and C 
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39. Your institution may host a group workout or combine (i.e., devoted to agility, flexibility, speed or 
strength tests) involving prospective student-athletes, provided the athletics department staff is not 
involved in conducting the activity, except for activities incidental to supervising the facilities. 

A) True. 
B) False. 

40. It is permissible for an institution to arrange employment for a prospective student-athlete, provided the 
employment does not begin prior to the completion of the prospective student-athlete’s senior year of 
high school. 

A) True. 
B) False. 
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FOOTBALL - FORM A 

During the month of July, an institution’s football coach lectures at a noninstitutional (i.e., privately 
owned) football camp in which prospective student-athletes participate. The camp is operated 
under restrictions applicable to institutional camps and clinics (e.g., held during two periods of 15 
consecutive days, no free or reduced admission). The coach’s participation in the camp is 
permissible. 

A) True. 
B) False. 

2. How many evaluation days does the spring evaluation period consist of in the sport of football? 

A) a. 168 
B) b. 50 
C) c. 100 
D) d. 120 

A visit to a prospective student-athlete’s high school, preparatory school or two-year college, or 
an evaluation at any site that occurs during a contact period shall constitute a contact (for all 
senior prospective student-athletes in that sport at the educational institution) for that particular 
week. 
A) True 
B) False 

4. It is permissible for a football coach at an institution located in the state of Pennsylvania to 
conduct several institutional camps in Minnesota, Iowa and Missouri in order to attract more 
prospective student-athletes from the Midwest. 

A) True 
B) False 

5. In football, one telephone call may be made during what time period of the prospective student- 
athlete’s junior year in high school? 

A) Month of April 
B) Month of May 
C) From April 15 through May 31 
D) From May 1 through June 30 

6. After a prospective student-athlete has signed a National Letter of Intent (NLI) with an institution, 
the coach is permitted to have in-person, on- or off-campus contact with the prospective student- 
athlete at any time regardless of the recruiting period. 

1. True 
2. False 
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7. Which activity is NOT permissible during a dead period for a prospective student-athlete who has 
not signed a National Letter of Intent (NLI)? 

A) Permitting a prospective student-athlete to make an official or unofficial visit 
B) Speaking at an awards banquet where no prospective student-athletes are present 
C) Calling a prospective student-athlete on the telephone 
D) Sending a prospective student-athlete an email 

8. A professional athletics team is any organized team that provides any of its players ore than 
actual and necessary expenses for participation on the team. 

A) True 
B) False 

9. Which of the following are considered telephone calls? 

A) Instant messenger 
B) Videoconference 
C) Faxes 
D) E-mail 

10. On or after May 1 of a prospective student-athlete’s senior year, there is no limit on the number of 
telephone calls to the prospective student-athlete, provided the institution has received a financial 
deposit in response to the institution’s offer of admission. 

A) True 
B) False 

11. Which of the following may be provided to a prospective student-athlete on an UNOFFICAL visit? 

A) Cost-free off-campus lodging with a currently enrolled student-athlete. 
B) Three complimentary admissions to a campus athletics event in which the institution’s 
intercollegiate team practices or competes. 
C) A reserved parking space. 
D) Cost-free transportation to and from the prospective student-athlete’s home to the institution. 

12. It is NOT permissible to display a visiting prospective student-athlete’s name on the scoreboard, 
even if the facility is completely empty and closed to the public. 

A) True 
B) False 

13. It is permissible to send a prospective student-athlete an institutional postcard that contains an 
athletics logo on one side and handwritten information on the opposite side. 

A) True 
B) False 
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14. Any type of electronic correspondence may be sent to a prospective student-athlete on or after 
May 1 of his or her senior year as long as he or she has submitted a financial deposit, even if he 
or she has not signed a National Letter of Intent. 

A) True 
B) False 

15. Which of the following statements is TRUE concerning an OFFICIAL visit? 

A) An official visit may be made to an off-campus site 100 miles from campus if the institution is 
appearing in an athletics contest at that site. 

B) During the official visit a prospective student-athlete may receive complimentary tickets to a 
conference tournament. 

C) A multi-sport prospective student-athlete may not receive more than five expense-paid visits. 
D) All of the above. 

16. In-person, on- and off-campus face-to-face contact by an institutional coaching staff member with 
a prospective student-athlete who has NOT signed a National Letter of Intent is permissible only 
during a__ period. 

A) Dead 
B) Contact 
C) Evaluation 
D) All of the above. 

17. It is permissible for an institutional administrator to co-sign or provide a loan to a prospective 
student-athlete or the prospective student-athlete’s relatives or friends. 

A) True 
B) False 

18. It is permissible for a director of operations (or other noncoaching staff member with sport-specific 
responsibilities) to attend a local athletics event involving prospective student-athletes and have 
recruiting conversations with the prospective student-athlete’s relatives or legal guardian(s) who 
are attending the event. 

A) True 
B) False 

19. In order for an SAT or ACT score to be used to certify the initial-eligibility of a prospective 
student-athlete, the score must be provided to the NCAA Eligibility Center on which of the 
following documents: 

A) An official high school transcript 
B) The testing agency’s official test score report 
C) An unofficial high school transcript 
D) Any of the above 
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20. Kevin, a prospective student-athlete, posted a message on an online message board stating an 
interest in playing his sport at the Division I level. Coach Silver, who coaches Kevin’s sport at the 
Division I level posted a response on the message board, addressed directly to Kevin. The 
response asked Kevin what grade he was in and what position he played. Coach Silver’s 
correspondence with Kevin through the message board is permissible. 

A) True 
B) False 

21. Who may attend a Division I institution’s on-campus announcement (as opposed to a prospective 
studentathlete’s own announcement) of all prospective student-athletes who have signed a 
National Letter of Intent or accepted offers of admission and/or athletically related financial aid at 
the institution? 

A) Institutional staff members 
B) Prospective student-athletes and parents 
C) The media 
D) Both a and c 

22. Which requirements must be met before an institution MAY provide a written offer of athletically 
related financial aid? 

A) The prospective student-athlete must register with the NCAA Eligibility Center. 
B) A high school or prep school student-athlete must be placed on the Institutional Request List 

(IRL). 
C) A high school, prep school or transfer prospective student-athlete must complete the 

amateurism certification questionnaire administered by the NCAA Eligibility Center. 
D) All of the above. 

23. In regard to the renewal or nonrenewal of a student-athlete’s athletics aid, which is NOT required 
of the institution? 

A) Notification must be made on or before July 1 prior to the academic year in which the 
reduction 

B) or nonrenewal is to become effective. 
B) Notification of the reduction or nonrenewal must be in writing. 
C) Notification of the reduction or nonrenewal must come from the institution’s regular financial 

aid authority. 
D) Notification of the reduction or nonrenewal must include a written statement from the coach. 

24. A coach may make in-person, off-campus contact with a prospective student-athlete 

A) During the prospective student-athlete’s competition. 
B) Two hours before the prospective student-athlete’s competition. 
C) On day one of a two-day tournament. 
D) At the completion of the prospective student-athlete’s competition, provided the prospective 

student-athlete has been released by the appropriate institutional authority and departs the 
dressing and meeting facility. 
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25. It is permissible to make in-person contact with a prospective student-athlete at a competition site 
on the day or days of competition prior to the prospective student-athlete being released by the 
appropriate authority (e.g, high school/two-year college/club team coach). 

A) True 
B) False 

26. Participation by a prospective student-athlete in open events conducted by or held on the campus 
of an institution shall not be considered tryouts. 

A) True 
B) False 

27. Institution A denies a student-athlete’s request to permit Institution B to contact the student- 
athlete about transferring, Institution A shall inform the student-athlete in writing that he or she, on 
request, will be provided a hearing conducted by an institutional entity or committee outside of the 
athletics department. 

A) True 
B) False 

28. Who may transport a prospective student-athlete to and from the airport during an OFFICIAL 
visit? 

A) Any athletics department staff member 
B) Representative of athletics interests 
C) Both a and b 
D) None of the above 

29. A prospective student-athlete is scheduled for an official visit to an institution on Friday. A coach 
is permitted to call the prospective student-athlete an unlimited number of times during the __ 
days prior to the visit. 

A) Two 
B) Five 
C) Seven 
D) 10 

30. A prospective student-athlete visiting your institution may participate in recreational activities 
provided such activities: 

A) Are not organized or observed by members of the athletics department coaching staff 
B) Are not designed to test the athletics abilities of the prospective student-athlete 
C) Are supervised by an athletics department staff member 
D) A and b 
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31. A coach may text message a prospective student-athlete the day after he or she has: 

A) Signed a National Letter of Intent 
B) Signed an institution’s written offer of admission and/or financial aid for those institutions not 

using the National Letter of Intent or for those not eligible to sign a National Letter of Intent 
C) Submits a financial deposit in response to the institution’s written offer of admission on or after 

May 1 
D) All of the above 

32. Once a prospective student-athlete signs a National Letter of Intent (NLI), there is no limit on the 
forms of electronically transmitted correspondence that a coach can send a prospective student- 
athlete or his or her relatives or legal guardians. 

A) True 
B) False 

33. When observing a prospective student-athlete’s high school practice session, an institution’s 
coach may direct a high school coach to conduct specific physical activities to test the 
prospective student-athlete’s strength, speed and agility (e.g., timed mile run, vertical jump, 
bench press). 

A) True 
B) False 

34. A full grant-in-aid consists of 

A) Tuition and fees, room and board only 
B) Tuition and fees, room and board, and required course-related books only 
C) Tuition and fees, course-related books and transportation only 
D) Tuition and fees only 

35. When may a NONQUALIFIER who is enrolled at a two-year college make an OFFICIAL visit to 
an institution? 

A) After the completion of the first semester at the two-year college. 
B) After the completion of the first academic year at the two-year college. 
C) A nonqualifier enrolled at a two-year college may never make an official visit to an institution. 
D) At any time after enrolling in the two-year college. 

36. A prospective student-athlete who has signed a National Letter of Intent (NLI) (or for a 
prospective student-athlete who is not eligible to sign an NLI, the prospect must have signed the 
institution’s written offer of admission or financial aid, or the institution has received a financial 
deposit from the prospect in response to an offer of admission), MAY make an UNOFFICIAL visit 
during a dead period to the institution with which he or she signed NLI. 

A) True 
B) False 

37. Which of the following printed recruiting materials may be mailed to a prospective student- 
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athlete’s high school coach? 

A) Business card 
B) A handwritten institutional note card 
C) Media guide 
D) All of the above 

38. If coaches in different sports at the same institution are recruiting the same prospective student- 
athlete, and one of the sports is football or basketball, it would be permissible for one coach to 
visit the high school Monday and the other coach to visit the high school on Wednesday during 
the same week. 

A) True 
B) False 

39. If an institution denies a student-athlete’s request to permit another institution to contact the 
student-athlete about transferring, the second institution may continue to recruit the student- 
athlete, and may provide athletically related financial aid during the student-athlete’s first 
academic year in residence. 

A) True 
B) False 

40. An institution may announce the signing of a prospective student-athlete to any media outlet only 
after the prospective student-athlete has signed a National Letter of Intent or after the prospective 
student-athlete’s signed acceptance of the institution’s written offer of admission and/or financial 
aid. 

A) True 
B) False 



ATLANTIC COAST CONFERENCE 
2010-11 NCAA COACHES CERTIFICTION TEST 

MEN’S BASKETBALL - FORM A 

In basketball, a non-coaching staff member with sports-specific responsibilities may not attend an 
off-campus basketball athletics event involving prospective student-athletes (e.g., high school 
contest, sports camp) unless the staff member is an immediate family member or legal guardian of 
a participant in the activity and the staff member is NOT present to evaluate prospects and does 
NOT contact any prospective student-athletes. 

A) False. 
B) True. 

2 In men’s basketball, for purposes of the tryout rule and regulations related to camps and clinics, a 
prospective student-athlete is an individual who has started classes for the seventh grade. 

A) True. 
B) False. 

It is permissible for State University to provide hard tickets to an individual associated with a 
prospective student-athlete (IAWP). 

A) True. 
B) False. 

4. In men’s basketball, academic-year evaluations are limited to which of the following: 

A) Scholastic practices and competition. 
B) Regular scholastic activities involving student-athletes enrolled only at that institution. 
C) Non-scholastic events that are certified by the NCAA national office. 
D) A and b only. 

During a two-year period before a prospective student-athlete’s anticipated enrollment and a two- 
year period after the prospective student-athlete’s actual enrollment, an institution shall not employ 
(or enter into a contract for future employment with) an individual associated with the prospective 
student-athlete in any athletics department noncoaching staff position. 

A) True. 
B) False. 

Once an institution has made an offer of admission and has received the prospective student- 
athlete’s financial deposit, which of the following communication methods are permissible as of May 
1 of the prospective student athlete’s senior year? 

A) An instant-messenger conversation. 
B) An institutional note card with a handwritten message on the inside. 
C) An email with a link to competition schedule on the institution’s Web site. 
D) All of the above. 
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7. Which of the following classifies an 
booster)? 

individual as a representative of athletics interests (i.e., 

A) Has participated in or has been a member of an agency or organization promoting the 
institution’s intercollegiate athletics program. 

B) Is known or should have been known by the institution to be assisting, or has been requested 
(by athletics department staff) to assist, in the recruitment of prospects. 

C) Is known or should have been known by the institution to be assisting or to have assisted in 
providing benefits to enrolled student-athletes or their families. 

D) All of the above. 

8. An open event conducted by or held on the campus of an institution is not considered a tryout 
provided which of the following? 

A) The event is not classified by age group or grade level. 
B) Selection of participants is limited ONLY by number, geographical area and/or some objective 

standard of performance. 
C) All participants must be amateurs. 
D) Both a and b. 

Who may attend a Division I institution’s on-campus announcement (as opposed to a prospective 
student-athlete’s own announcement) of all prospective student-athletes who have signed a 
National Letter of Intent or accepted offers of admission and/or athletically related financial aid at 
the institution? 

A) Institutional staff members. 
B) Prospective student-athletes and parents. 
C) The media. 
D) Both a. and c. 

10. A full grant-in-aid consists of 
A) Tuition and fees, room and board only. 
B) Tuition and fees, room and board, and required course-related books only. 
C) Tuition and fees, course-related books and transportation only. 
D) Tuition and fees only. 

11. Coach Kemper’s best friend is the director of athletics at a local high school (which Coach Kemper 
did not attend). The friend asked Coach Kemper to donate an autographed clipboard to be 
auctioned in an upcoming fundraiser for the high school. Coach Kemper can donate the item for the 
high school fundraiser. 

A) True. 
B) False. 

12. A prospective student-athlete is scheduled for an official visit to an institution on Friday. A coach is 
permitted to call the prospective student-athlete an unlimited number of times during the __ 
days prior to the visit. 

A) Two 
B) Five 
C) Seven 
D) 10 
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13. A coach may provide a prospective student-athlete with three complimentary admissions to attend a 
post season conference championship being held on the institution’s campus, provided the 
prospective student-athlete is on an OFFICIAL visit. 

A) True. 
B) False. 

14. A prospective student-athlete may take a maximum of__ expense-paid visits to Divisions I and II 
institutions while in high school, with not more than one permitted per institution and regardless of 
whether the prospective student-athlete is involved in more than one sport. 

A) Three. 
B) Four. 
C) Five. 
D) Ten. 

15. In regard to the renewal or nonrenewal of a student-athlete’s athletics aid, which is NOT required of 
the institution? 

A) Notification must be made on or before July 1 prior to the academic year in which the reduction 
or nonrenewal is to become effective. 

B) Notification of the reduction or nonrenewal must be in writing. 
C) Notification of the reduction or nonrenewal must come from the institution’s regular financial aid 

authority. 
D) Notification of the reduction or nonrenewal must include a written statement from the coach. 

16. Kevin, a prospective student-athlete, posted a message on an online message board stating an 
interest in playing his sport at the Division I level. Coach Silver, who coaches Kevin’s sport at the 
Division I level posted a response on the message board, addressed directly to Kevin. The 
response asked Kevin what grade he was in and what position he played. Coach Silver’s 
correspondence with Kevin through the message board is permissible. 

A) True. 
B) False. 

17. A member institution may NOT provide entertainment to a prospective student-athlete’s brother or 
sister (other than one of the three complimentary admissions to a home athletics contest) during an 
OFFICIAL visit. 

A) True. 
B) False. 

18. General information, such as a press release or competition schedule, that is not created for 
recruiting purposes, and is posted on the institution’s Web site may be sent to a prospective 
student-athlete. 

A) True. 
B) False. 
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19. A student-athlete at University College would like to transfer and notifies the institution of this desire 
to transfer. State Tech contacts University College about the student-athlete’s interest; however, 
University College informs State Tech that it will not grant any institution permission to contact the 
student-athlete. What is required of University College now that it has denied State Tech’s request 
for permission to contact the student-athlete? 

A) Inform the student-athlete to withdraw from University College. 
B) Inform the student-athlete of a hearing opportunity to appeal the denial of contact. 
C) Inform the student-athlete it is not permissible to transfer for one year. 
D) No other action is necessary. 

20. Any type of electronic correspondence may be sent to a prospective student-athlete on or after May 
1 of his or her senior year as long as he or she has submitted a financial deposit, even if he or she 
has not signed a National Letter of Intent. 

A) True. 
B) False. 

21. When may a NONQUALIFIER who is enrolled at a two-year college make an OFFICIAL visit to an 
institution? 

A) After the completion of the first semester at the two-year college. 
B) After the completion of the first academic year at the two-year college. 
C) A nonqualifier enrolled at a two-year college may never make an official visit to an institution. 
D) At any time after enrolling in the two-year college. 

22. On or after May 1 of a prospective student-athlete’s senior year, there is no limit on the forms of 
electronically transmitted correspondence, provided the institution has received a financial deposit 
in response to the institution’s offer of admission. 

A) True. 
B) False. 

23. Which of the following may be provided to a prospective student-athlete on an UNOFFICAL visit? 

A) Cost-free off-campus lodging with a currently enrolled student-athlete. 
B) Three complimentary admissions to a campus athletics event in which the institution’s 

intercollegiate team practices or competes. 
C) A reserved parking space. 
D) Cost-free transportation to and from the prospective student-athlete’s home to the institution. 

24. On or after May 1 of a prospective student-athlete’s senior year, there is no limit on the number of 
telephone calls to the prospective student-athlete, provided the institution has received a financial 
deposit in response to the institution’s offer of admission. 

A) True. 
B) False. 

25. During an OFFICIAL visit, an institution may entertain a prospective student-athlete by taking the 
prospective student-athlete to a social event that is located within a 

A) 30-mile radius of the institution’s campus. 
B) 50-mile radius of the institution’s campus. 
C) 100-mile radius of the institution’s campus. 
D) Unlimited mile radius of the institution’s campus. 
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26. In order for an SAT or ACT score to be used to certify the initial-eligibility of a prospective student- 
athlete, the score must be provided to the NCAA Eligibility Center on which of the following 
documents: 

A) An official high school transcript. 
B) The testing agency’s official test score report. 
C) An unofficial high school transcript. 
D) Any of the above. 

27. A high school, college preparatory school or two-year college coach may be provided with a 
maximum of two complimentary admissions to attend a home athletics event 

A) Within 30-miles of the institution’s campus. 
B) Only on the institution’s campus. 
C) Within 50-miles of the institution’s campus. 
D) At any site of competition. 

28. Which of the following may be sent to a prospective student-athlete during his or her sophomore 
year of high school? 

A) Questionnaires. 
B) Game programs. 
C) Media guide. 
D) All of the above. 

29. Participation by a prospective student-athlete in open events conducted by or held on the campus of 
an institution shall not be considered tryouts. 

A) True. 
B) False. 

30. An institution may provide which of the following to a high school, preparatory school or two-year 
college coach? 

A) Travel expenses incurred in transporting a prospective student-athlete to visit the campus. 
B) A season pass to attend all of the institution’s athletics contests. 
C) Dinner at an on-campus site. 
D) Two complimentary admissions to regular season home athletics contests issued through a pass 

list. 

31. An enrolled student-athlete may receive phone calls made at the expense of a prospective student- 
athlete at any time, provided there is no direct involvement by the institution’s coaching staff. 

A) True. 
B) False. 

32. A coach may text message a prospective student-athlete the day after he or she has: 

A) Signed a National Letter of Intent. 
B) Signed an institution’s written offer of admission and/or financial aid for those institutions not 

using the National Letter of Intent or for those not eligible to sign a National Letter of Intent 
C) Submits a financial deposit in response to the institution’s written offer of admission on or after 

May 1. 
D) All of the above. 
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33. A coach may make in-person, off-campus contact with a prospective student-athlete 

34. 

35. 

36. 

37. 

38. 

39. 

A) During the prospective student-athlete’s competition. 
B) Two hours before the prospective student-athlete’s competition. 
C) On day one of a two-day tournament. 
D) At the completion of the prospective student-athlete’s competition, provided the prospective 

student-athlete has been released by the appropriate institutional authority and departs the 
dressing and meeting facility. 

A coach is interested in contacting a prospective student-athlete who was certified as a 
NONQUALIFIER and is enrolled in the first year at a two-year college. What form of contact(s) is 
NOT permissible? 

A) Telephone calls. 
B) Written general correspondence. 
C) In-person, on-and off-campus contact. 
D) All of the above. 

During an OFFICIAL visit, it is permissible for a booster to host an occasional meal at his home for 
the prospective student-athlete, student host and other student-athletes. 

A) True. 
B) False. 

Necessary pre-enrollment information may be sent to prospective student-athletes via express mail 
delivery services only: 

A) After signing a National Letter of Intent. 
B) Before signing a National Letter of Intent. 
C) Both before and after signing a National Letter of Intent. 
D) None of the above. 

Which of the following expenses is a permissible form of pay under NCAA Division I amateurism 
regulations? 

A) Actual and necessary expenses for practice and competition from an amateur sports team. 
B) Cash. 
C) Educational expenses provided directly to a prospective student-athlete (as opposed to the 

educational institution on behalf of the prospective student-athlete). 
D) All of the above are permissible forms of pay. 

An institution may provide free or reduced camp or clinic admission privileges to a high school 
award winner, provided he or she resides in the locale of the institution. 

A) True. 
B) False. 

General correspondence that is sent to a prospective student-athlete must meet which of the 
following: 

A) Single sheet of letterhead cannot exceed 8.5 x 11 inches in size. 
B) Opposite side of letterhead must be blank, except for text (typed or handwritten). 
C) Any additional pages are limited to plain white paper and black ink. 
D) All of the above. 
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40. An institution may provide an OFFICIAL visit to a high-school or preparatory school prospective 
student-athlete who has presented the institution with a high-school (or college) transcript, provided 
the prospective student-athlete has submitted PSAT, ACT, SAT or PLAN standardized test score, is 
placed on the institution’s institutional request list (IRL) and has registered with the NCAA Eligibility 
Center. 

A) True. 
B) False. 
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From : 

Sent: 

To: 

Subject: 

2010 Regional Rules <registrations@planningpoint.net> 

Tuesday, June 1, 2010 5:25 PM 

Broome, Lissa L <lbroome@email.unc.edu> 

2010 Regional Rules - Dallas Seminar information 

Good Afternoon, 

The NCAA Regional Rules Seminar staff looks forward to seeing you in Dallas. The Dallas Regional Rules Seminar will take place June 14-18, 2010 at the Sheraton Dallas Hotel 
(400 North Olive Street). Listed below is additional information that will assist you as you make your final preparations for the event. 

Hotel Accommodations: If you received a room at the Sheraton, you should have received your hotel confirmation email. Please contact Bridget Fuller at 
bridget@shortstravehcom with any questions or concerns regarding hotel accommodations. 

Transportation: You are responsible for your own transportation to/from the airport. Listed below is information to help you with your transportation needs: 
¯ Taxi - $35.00 one way 
¯ SuperShuttle - $17.00 plus gratuity one way. Go to the courtesy phones in baggage claim and look for SuperShuttle. Services operate 24/7. 

Activities in the Dallas Area: For more information on things to do in the area, please click on the link below: 
www.helloDallas.com 

Materials Available On-Site. 
When checking in onusite at registration, each participant will receive a regional rules seminar program. The program will include the seminar schedule and session 
descriptions. 

Presentation materials - Available no later than June 10, 2010 on NCAA web site. 
Tn support of the NCAA’s Green Initiative and to be more cost effective, seminar presentation materials (e.g., power points) will not be provided in hard copy to participants. 

Participants are encouraged to review and download or print session power points prior to attending the event. Recharging areas and power strips in the meeting rooms will be 
available for participants who chose to bring their laptops to the event. The NCAA is not providing internet service in the meeting rooms. 

The seminar session materials are available on the NCAA web site at: www.ncaa.org. Here is the path to follow once you are on the NCAA web site: Home--Media and 
Events--Events--Regional Rules Seminars. 

Some seminar sessions highly recommend attendees review an AMA Education on Demand Video prior to the session. Review the session descriptions to see if a video is 
associated with a particular session. The videos can be accessed on LSDBi under the resource tab in the educational materials/information section. 

Breakfast and Receptions: 
¯ A continental breakfast is available for seminar participants on a first-come, first-served basis Monday through Thursday at 7:30 a.m. 

The seminar receptions are Monday and Wednesday, 6-7:30 p.m. at the Sheraton. 

Best regards, 

The NCAA Regional Rules Seminar Staff 



From: 

Sent: 

To: 

Subject: 

Amy Herman <ajschae@uncaa.unc.edu > 

Tuesday, June 22, 2010 11:48 AM 

Lissa Broome <lissa_broome@unc.edu> 

LSDBi 

https:!/web l,ncaa,org/LSDBi/exec/homepage?timedOut =true 
Username: 000457 

Password: SO5RQ5 

The username is all numbers. In the password, the only numbers are the 5’s. The rest are capital letters. 

Let me know if you get into it and have any questions! 

Have a great vacation! 

Thanks, 
Amy 
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Sent: 
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Friday, July 2, 2010 9:06 AM 

kbrazile <kbrazile@admissions.unc.edu>; Pyecha, Michelle Ann 
<mpyecha@admissions.unc.edu>; Aguilar, Alain J <alaguila@email.unc.edu>; 
Tucker, Tony <antoniot@email.unc.edu >; Bok, Willem < bok@email.unc.edu >; 

Flack, Charles <cflack@email.unc.edu>; Ciocca, Mario F 
<ciocca@email.unc.edu>; Boxberger, Carl J <cjbox@email.unc.edu>; Gaynor, 
Danielle <dgaynor@email.unc.edu>; Bennett, Doug <drb215@email.unc.edu>; 

dstroman@email.unc.edu; Clark, Freddie M <fclark@email.unc.edu >; 

gbberry@email.unc.edu; Gregory, Cassandra B <gregoryc@email.unc.edu >; 
gscowell@email.unc.edu; Guskiewicz, Kevin M <gus@email.unc.edu>; Hairston, 

Elbert <hairstoe@email.unc.edu>; Huffman, Landon <hlandon@email.unc.edu>; 
Matson, Janis Evelyn <jematson@email.unc.edu >; Boxill, Jeanette M 

<JMBOXILL@email.unc.edu>; Daly, Jack <jrdaly@email.unc.edu>; Green, Jamaal 
<jwgreen@email.unc.edu>; Katsaounis, Stephen George 

< katsaoun@email.unc.ed u >; Hancock, Kend ra < khancock@email.unc.edu >; 

Broome, Lissa L <lbroome@email.unc.edu>; Lensing, George 
<lensing@email.unc.edu>; Linnan, Laura A <linnan@email.unc.edu>; Lancaster, 
Elizabeth <lizlan@email.unc.edu>; Wright, Latoya Joette 
< Ijtaylor@email.unc.edu >; Petschauer, Meredith A < mbusby@email.unc.edu >; 

mfmoore@email.unc.edu; Nusbaum, Mark J <mnusbaum@email.unc.edu>; Ort, 
Shirley A <ort@email.unc.edu>; Pipkin, Joe <pipkin@email.unc.edu>; Reznick, 

Steve <reznick@email.unc.edu>; Schwarzber, Ross <rschwarz@email.unc.edu>; 
Austin, Stacie E <saustin@email.unc.edu>; Skolnick, Jordan 

<skolnick@email.unc.edu>; Mays, Sally D <smays@email.unc.edu>; Southall, 

Richard Michael <southall@email.unc.edu>; Strohm, Leslie Chambers 
< strohm@email.unc.edu >; Tom Brickner <tbrickne@email.unc.ed u >; Roberts, 

Terry Kermit <tkrobert@email.unc.edu>; Waicus, Kelly M 

<waicus@email.unc.edu>; Morris, Clarence R <CLMorris@FAC.UNC.EDU>; 
Sparrow, Christopher A <CSparrow@FAC.UNC.EDU>; Chad Wade 

<cwade@fac.unc.edu>; Daniel Maddox <dmaddox@fac.unc.edu>; Kivett, 

Mitchell R <MKivett@FAC.UNC.EDU>; Young, Randall P 
< ryoung@FAC.UNC.EDU >; David Thomas <david.thomas@facilities.unc.edu >; 
Jonathan Guthrie <jonathan.guthrie@facilities.unc.edu >; Michael Copeland 

<michael.copeland@facilities.unc.edu>; Ronnie Pendleton 

< Ronnie.Pendleton@facilities.unc.edu >; William Modlin 
<william.modlin@facilities.unc.edu >; Creighton, Robert A 
<alex_creighton@med.unc.edu >; Renner, Joy J <Joy_Renner@med.unc.edu >; 

Spang, Jeffrey T <jspang@med.unc.edu>; Taft, Tim 
<timothy_taft@med.unc.edu >; hack@smootpsych.com; bjpolk@unc.edu; 
Derickson, Christopher P <cderickson@unc.edu>; Lineberry, Crystal Nolan 
<clineberry@unc.edu>; Tauchen, Helen V <helen.tauchen@unc.edu>; 

Holden_Thorp@unc.edu; Copeland, Jacquelyn D <jackie_copeland@unc.edu >; 
Evans, Jack <jack_evans@unc.edu >; Cleveland, Joanna Carey 



Subject: 

Attach: 

<joanna@unc.edu >; Harris, Kathleen M < KATHIE_HARRIS@UNC.EDU >; 

lissa_broome@unc.edu; Osborne, Barbara J <sportlaw@unc.edu>; Battle, Mary 
A <abattle@uncaa.unc.edu>; Adrian Beros <aberos@uncaa.unc.edu>; Bitting, 
Angelyn S <abitting@uncaa.unc.edu>; Andrew Calder 

<acalder@uncaa.unc.edu>; Council, Albert C <acouncil@uncaa.unc.edu>; Anne 

Sexton <aesexton@uncaa.unc.edu >; Hoots, Amy Howe 
<ahowe@uncaa.unc.edu>; Grant, Arron J <ajgrant@uncaa.unc.edu>; Herman, 
Amy S <ajschae@uncaa.unc.edu>; Art Kaufman <akaufman@uncaa.unc.edu>; 
Kidd, Alison Parsons <akidd@uncaa.unc.edu>; King, Joyce A 

<aking@uncaa.unc.edu>; Albert Lindsay <alindsay@uncaa.unc.edu>; Adam 
Lucas <alucas@uncaa.unc.edu>; Allen Mogridge <amogridge@uncaa.unc.edu>; 
Dorrance, Albert A iV <anson@uncaa.unc.edu>; Tony Tucker I! 

<antoniot@uncaa.unc.edu >; Sara Anundsen <anundsen@uncaa.unc.edu >; 
Oliver, Ann K <aoliver@uncaa.unc.edu >; Parker, Anthony L 
<aparker@uncaa.unc.edu >; Pettigrew, Antonio Dewayne 
<apettigrew@uncaa.unc.edu>; Amy Piland <apiland@uncaa.unc.edu>; Minshall, 

Alisa Rawls <arawls@uncaa.unc.edu>; Sadler, Anne L 
<asadler@uncaa.unc.edu>; Arthur Smith <asmith@uncaa.unc.edu>; Gallo, Jr., 
Larry A. <athgallo@uncaa.unc.edu>; Andre Williams 

< awilliams@uncaa.u nc.edu > 

Compliance Newsletter - July, 2010 

7-2-10.pdf 

All, 

See attached for the July, 2010 edition of the Compliance Newsletter. 

Thanks, 

Assistant AD for Compliance 

University of North Carolina 
Department of Athletics 
PO Box 2126 
Chapel Hill, NC 27515 

919.962.7853 (office) 
919.962.6002 (fax) 
~iscbae@unCaaoUnCoedu 
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July 
Recruiting 

Calendar 

Bmebull 

Contact Period: July 1-31 

Men’s Bc~slaetbc~ll 

Quiet Period: July 1-5 

Evaluation Prd: July 6-15 

Dead Period: July 16-21 

Evaluation Prd: July 22-31 

COACHES CERTIFICATION EXAM 

....... The group Coaches Certification Exams 

are complete for the 2010-11 academic 
year. Individuals still needing to take the 
exam must contact Lissa Broome on their 
own to schedule a test date. Remember 

that your 2009-10 certification expires on 
|uly 31st, at which time you will no long- 
er be permitted to recruit off-campus until 
you have passed the 2010-11 exam. 

........ Please bring your 2009-10 NCAA manual 

to the exam. UNC requires that all 
..... coaching staff members, including vol- 

unteer coaches and Directors of Opera- 
tions, prepare for and take the exam, 
even if they do not recruit off-campus. 
Lissa Broome’s contact information is: 

lissa_broome@unc.edu; 962-7066. 
Quiet Period: July 1-5 

Evaluation Prd: July 6-15 

Dead Period: July 16-21 

Evaluation Prd: July 22-31 

Football 

Quiet Period: July 1-31 

Men’s Lucrosse 

Contact Period: July 1-31 

Women’s Lucrosse 

Contact Period: July 1-31 

Softball 
Contact Period: July 1-31 

Truch/Cross Country 

Contact Period: July 1-31 

(/olleyball 

Other Sports 

ELIGIBILITY MEETINGS 

Susan Maloy will be notifying coaches 

regarding your scheduled team eligibility 

meeting. These meetings will be struc- 

tured slightly differently this year, as stu- 

dent-athletes will be completing all re- 

quired compliance paperwork online 

through the ACS portal prior to the actual 

meeting. Keep in mind, however, that 

they will still need to sign the NCAA 

Drug-Testing Consent form prior to par- 

tidpating in any countable athletically- 

related activities (including those con- 

ducted during an 8-hour week). 

PLAYING/PRACTICE SEASON 

PAPERWORK 

Head coaches should return play- 

ing/practice season paperwork to Susan 

by July 23rd. 

ACS ON-SITE TRAINING 

ACS will be conducting on-site training 

for the new database for coaching staffs 

on July 12th and 13th. Training sessions 

will take place in the conference room in 

Carmichael. Lance will be contacting 

each coaching staff in order to set up a 

sport-spedfic meeting time. 

CAMP DOCUMENTATION 

At least 1 week prior to the start of each 

camp, complete and submit the following 

forms to Lance in the Compliance Office: 

Student-Athlete Employment Roster 

Outside Coaches Employment Roster 

Free or Reduced Admission Roster 

These forms should be signed and sub- 
mitted even if they do not apply to your 
particular camps. 

NEW PHONE CALL LEGISLATION (Effective August 1, 2010) 

The NCAA passed legislation revising phone call regulations for the sports of Base- 

ball, Track and Field, Men’s and Women’s Lacrosse, Softball, and Volleyball. In 

these sports, effective August 1, 2010, coaches may make unlimited phone calls to pro- 

spects DURING DEFINED CONTACT PERIODS, provided the prospect has reached 

the appropriate age to receive phone calls from coaches. 

It is critical to note that this new legislation does not take effect until August 1st. 

When these sports are not in a contact period, coaches are limited to one phone call per 

week. 

In Men’s and Women’s Basketball, unlimited phone calls are allowed to prospects 

during contact periods after August 1st of the prospect’s senior year. 



From: 

Sent: 

To: 

Subject: 

webmaster@ncaa.org 

Wednesday, July 7, 2010 10:21 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

NCAA.o~ Registration Confirmation 

Dear Lissa Broome: 

Thank you for registering on NCAA.org. Your User TD is your e-mail address, Ibroome@email.unc.edu. Your password is not repeated in this e-mail for 
security reasons; if you ever forget it, you should be able to reset it by clicking the "Forgot your password?" link on the Iogin screen and following the 
directions. 

ATTENTION." YOUR REGTSTRATION TS NOT COMPLETE UNTIL YOU CONFIRM YOUR EHATL ADDRESS BY CLICKTNG THE LINK BELOW AND FOLLOWING THE 
INSTRUCTIONS. YOU WILL NOT BE ABLE TO LOG IN UNTIL THIS HAS BEEN CONPLETED. 

h ttp:iiwww, n caa.orcJiwps/userma naqement/emailConfirmation?key= b6637436e8a886546ec944fcSc668d60&.userlD=lbroome%40email.u nc.ed u 

We have done a lot of work in the past year to provide you with the best possible experience on our Web site. If there is anything we can do to help 

you find what you need on NCAA.org, or if you have suggestions for new content or features for the site, please do not hesitate to contact the NCAA 
Web team at webmaster@ncaa.org. We welcome your feedback. 

Regards, 

Webmaster 
http:i/www.ncaa.orq 
Privacy Policy 

This email and any attachments "~’ay contain NCAA confidential and privileged information. Tf you are not the intended recipient, 



From: 

Sent: 

To: 

Subject: 

Evans. Jack <EvansJ@kenan-flagler.nnc.edu> 

Monday, Jnly 26, 2010 2:55 PM 

Thorp, H Holden <holden@unc.edu-~; Baddour, Richard A <dbaddour@uncaa.unc.edtv~ 

Broome, Lis~ L <lbroome@email.unc.edu> 

ACC Finance Committee- ~ 

Holden, Dick: 

Earlier this year when it was time to appoint a new UNC representative for the ACC Finance Committee, Roger Patterson had agreed to serve. Then when Roger 

decided to leave for Washington State, all of the other committee assignments had been made and it was too late or inconvenient to make an appointment from 

among the Ads, FARs, or SWAs. 

In an obvious act of desperation, Jeff Elliott and John Swofford have asked me to serve in this capacity for one year -this appointment does not require that I have 

any other responsibilities directly related to athletics. Since the compensation levels for these ACC assignments are notoriously high, l’ve agreed to do it. I just 

wanted you to be aware of this. Thanks. 

Jack 

dohn P. Evans 

Executive Director, Carolina North 
Hettleman Professor of Business 
304 South Building, CB 4000 
Chapel Hill, NC 27599 
919-843-2025 



THE KENAN STADIUM EQUITY SEATING PLAN 

MEMORANDUM 

TO: 

FROM: 

DATE: 

RE: 

Executive Board of Directors 

Board of Advisors 

John Montgomery, Executive Director 

Matt Terrell, Director of External Operations 

July 27, 2010 

Kenan Stadium Equity Seating Plan 

The official announcement of the Kenan Stadium Equity Seating Plan is scheduled to be mailed on Thursday, July 29. As 

we acknowledged and discussed in our board meetings, this policy change is substantial, and will require an open and 

honest discussion with many Rams Club members. We ask that you play an active role in this announcement - by making 

yourself comfortable with all aspects of the plan, and by sharing your knowledge and confidence with members with 

whom you come in contact. 

The Rams Club and Ticket Office staffs have participated in several training sessions and discussions over the past 

several weeks. The response of the staff has been overwhelmingly positive. Their preparedness will benefit the 

organization as we work with donors to explain the system. We are ready. 

Your active participation in this announcement is critical to help meeting the public relations challenges we face. To help 

you prepare, we have included here some of the materials that staff has used in training and discussion - a summary of 

the plan structure, talking points that should help answer most questions you will hear, and some frequently asked 

questions (FAQs) we anticipate receiving. 

A few action steps we ask of you in preparation: 
¯ Familiarize yourself with the plan’s structure and execution. 
¯ Read through this material to become more comfortable with our rationale and motivation. 
¯ Discuss with acquaintances the primary motivation for the plan - to encourage additional revenue - and our 

commitment to execute that motivation in the fairest way possible to al_Jl donors. 
¯ Look for ways to share accurate information where inaccurate information may create resentment to the plan 

(message boards, blogs, editorial comments). If you need assistance in crafting messages to use in the forums, 

please do not hesitate to call on us to assist. 
¯ Share with the staff any questions or concerns you receive that may be helpful to address publicly with the full 

membership. 

Thank you for your great work with The Rams Club. With your help, the Equity Seating Plan will benefit the student- 

athletes at Carolina, our members and the organization. 



THE KENAN STADIUM EQUITY SEATING PLAN 

NOTES FOR THE EXECUTIVE BOARD OF DIRECTORS 

& THE BOARD OF ADVISORS 

THE EQUITY SEATING PLAN 

¯ SEATS ... All seats in the main bowl will be available for selection or assignment by rank. 
¯ The affected seats include: the lower level (student seats exempted), the upper level and the west end 

zone blue seats. 
¯ Premium seats- the Pope Box, the North Koury Box, the South Koury, the Mezzanine Level and the Blue 

Zone are not included. 
¯ PARKING ... All parking will be available for selection or assignment by rank. 
¯ TICKETS & PRIORITY ... Giving level determines the number of seats a member can choose based upon rank. A 

member’s giving level and ticket order will place the member in one of the following priority groups: 

Priority Group A 

¯ Priority Group B 

¯ Surplus Tickets 

Annual Scholarship 16 tickets 
Endowed Scholarship 12 tickets 

Coaches Circle 12 tickets 

Super Ram 8 tickets 
Big Ram-S1750 6 tickets 
Big Ram 4 tickets 
Rameses 2 tickets 

Ram 4 tickets 

Tar Heel 2 tickets 
Donors who want to order more than their giving level allows will have any tickets 

beyond their priority order assigned here. 
¯ General Public 

¯ LOYALTY REWARD ... Donors will receive a one-time Loyalty Reward - points added to their account in 

appreciation of past season ticket purchases. We have only 17 years of accurate records. The Loyalty Reward will 

be assigned in the following manner: 
¯ 2 points per year in which a purchase was made (football or basketball) for 1-15 years of participation. 
¯ 40 points total if the donor purchased tickets in 16 or 17 years. 
¯ No more than two points will be awarded in a given year. 
¯ The award will be made in early 2011, well before the point deadline for selection rank. 

¯ IMPLEMENTATION ... Implementation occurs in 2011. Additional re-selections take place in 2012, then every three 

years thereafter (2015, 2018, and so on). 

¯ NOTE: All official agreements in writing for seats and/or parking will be honored. If a donor has a written 

agreement ensuring a specific seat or parking location, they will be able to maintain that assignment. 



THE KENAN STADIUM EQUITY SEATING PLAN 

NOTES FOR THE EXECUTIVE BOARD OF DIRECTORS 

& THE BOARD OF ADVISORS 

TALKING POINTS 

¯ Three guiding principles motivated the change: 

¯ Demonstrate FAIRNESS. 
¯ Members will be rewarded for a lifetime of giving and support. 
¯ We are using time-tested and trusted systems with which members are familiar. The Priority 

System and current giving levels are well-known. No new requirements or ranking systems will be 

employed. 
¯ The new system does not require a donor to do any more financially than he already does - giving 

levels did not increase, and corresponding ticket allowances for giving levels did not change. 
¯ Reward LOYALTY. 

¯ The Priority Point System awards points for years of membership and donations made. Long-term 

membership anniversaries provide bonus points. 
¯ The Loyalty Reward will provide a one-time award of points for past season ticket purchases - 

recognizing the value of purchasing season tickets, and cheering on the Heels in Chapel Hill. 
¯ Recognize the IMPACT OF DONATIONS on the athletics program. 

¯ Carolina Athletic faces significant financial challenges. The projected increases in scholarship costs, 

the loss of the tuition remission, the current state of the economy and other concerns provide a 

daunting forecast. The ability to meet those challenges is directly influenced by the ability to 

engage prospects, to provide attractive giving opportunities, and to offer benefits to that donor. 
¯ The Rams Club maintains the ability to raise funds for future and diverse projects by utilizing the 

Priority Point System - a system that rewards members for gifts to all affiliated projects (capital, 

endowment, annual, etc.). This plan encourages donors to think beyond "giving the minimum". 
¯ Members will have the opportunity to improve their seat location as participation increases. This 

is vitally important as The Rams Club continues to grow and attract new members. 
¯ Seating assignments have flexibility to adjust to new seating options (e.g., the Blue Zone), changes 

in the quantity of tickets desired and future giving. 

¯ Membership rank will determine selection order - directly reflecting years of membership and donations. 

¯ Members will be able to personally select their own seats - offering transparency to the seat selection process. 
¯ Typically in previous years, more than 2,500 members (of 7,000 who order tickets) have requested a seating 

change annually. Often, less than 10% of them see any form of movement despite point standing and increased 

participation. 
¯ The Blue Zone will likely create a "vacuum" of newly available seats in the main bowl as members move seat 

locations to the east end zone. The Equity Seating Plan can most fairly distribute those seats to the membership. 
¯ IMPORTANT - This plan is not an effort to help just the wealthiest Rams Club members. The significant difference 

in this plan and the previous policy is that all donors will have the same opportunity to affect their own seating. 

The flexibility to move seat locations over time, to increase ticket orders, to welcome new members into the fold, 

to treat each member based upon their participation--all of these things are now possible in the new plan. The 

intent of the Equity Seating Plan is found in its name--to treat each member of The Rams Club in the most 

equitable manner. 
¯ This plan was developed after more than six years of staff discussion, research and site visits to 12 other ACC, SEC 

and BIG TEN schools that have had seating policy changes. A volunteer committee of members of various giving 

levels and ages developed the plan after a year of meetings and discussions. The plan was approved by the 

Executive Board of Directors - made up of Rams Club members. 



THE KENAN STADIUM EQUITY SEATING PLAN 

NOTES FOR THE EXECUTIVE BOARD OF DIRECTORS 

& THE BOARD OF ADVISORS 

FREQUENTLY ASKED QUESTIONS 

Q Why are The Rams Club and Carolina Athletics making this change? 

A To demonstrate fairness to all donors, to reward loyalty, and to recognize the impact of giving on our program. 

Q How do I know where I will sit in 2011? 
Members will choose their own seats as part of the self-selection process to be completed in May-June 2011. The 

Rams Club cannot predict the rank level needed for a given seat location, as member preferences will play a huge 

role in determining what seats are chosen first. The new online software used for seat selection will allow members 

to monitor the availability of seats during the process, and to choose their own seats based on their own 

preferences when their membership rank allows. 

Q What can I do to guarantee my same seats? 

We cannot make guarantees to anyone with regards to their previous seats. However, we will allow people to 

choose their seats once again in 2012. We hope to have a more accurate projection of how many points would be 

required for particular areas in that second reseating. In the meantime, donating to our special projects that offer 

bonus points is a great way to maximize your points, which will allow you to move up in rank. 

Q You don’t care about people who have been in Kenan through tough seasons. Why? 

We recognize the importance of loyally supporting the Heels in the stands. As a reward for supporting Carolina 

Athletics by being in the stands on game day, a one-time Loyalty Reward Bonus will be made before the 2011 

season. This Loyalty Reward Bonus offers two membership points for each academic year (up to 15 years) in which a 

season ticket was purchased since 1993 (a possible bonus of up to 30 points). If a donor has 16 or more years with 

such a purchase, the one-time bonus will be 40 points. 

Q How often will I have to move my seats? 

The Kenan Stadium Equity Seating Plan will be implemented for the 2011 season. The process will be repeated in 

2012. After 2012, the process will reoccur only every third year (2015, 2018, and so on). The back-to-back 

implementations are designed to give members a chance to experience the process once, and adjust their rank or 

seating the next season before locking in to a location for three years. The three-year intervals moving forward are 

in place so that members may enjoy their location for a few seasons without the worry of positioning themselves 

every year. 

Q How do I maintain my seats until the next selection process? 

A As long as a member maintains his or her giving level from one membership year to the next, the seat location will 

be secured until the next selection process. 

Q Will this affect my seating in 2010? 

A No. The Kenan Stadium Equity Seating Plan takes effect with the 2011 season. The 2010 season assignments are 

based upon the same policy as in previous season. 



THE KENAN STADIUM EQUITY SEATING PLAN 

NOTES FOR THE EXECUTIVE BOARD OF DIRECTORS 

& THE BOARD OF ADVISORS 

c~ 

isn’t this just another attempt to help the wealthiest supporters? 

Admittedly, the Equity Seating Plan will help the members who have participated at the highest levels. The 

significant difference in this plan and the previous policy is that all donors will have the same opportunity to affect 

their own seating. The flexibility to move seat locations over time, to increase ticket orders, to welcome new 

members into the fold, to treat each member based upon their participation--all of these things are now possible in 

the new plan. The intent of the Equity Seating Plan is found in its name--to treat each member of The Rams Club in 

the most equitable manner. 

I am a Big Ram, and i’ve had 8 good tickets together for many years. Why are you cutting back the number of 

tickets I can buy? 

We are not cutting back the number of tickets you are able to purchase. You still are able to purchase 8 tickets, but 

you will only be able to choose 4 tickets in Priority Group A. At certain times in the past, we have been able to help 

individuals with more tickets than our system allows. In fairness to our membership, we will more strictly adhere to 

the seats/giving level policy that has always been in place. If you wish to get 8 tickets in Priority Group A, you must 

increase your level to a Super Ram. 

Q I’ve been a Ram for 20 years. How can the Rams Club justify kicking me out of my seats for someone who is 
coming in new and giving $500? I can’t afford to give any more money. 

A We’re at a critical time in which we need to find new ways to meet the needs of our broad-based 28-sport program 

here at Carolina. We understand the financial struggles that our donors face, and we know that this is not an easy 

process. Our new plan is what is for the good of Carolina and our student-athletes. 

A A Ram level donor has never had the ability to protect their seat locations from one year to the next. The Rams Club 

has been able to accommodate many donors at this level in the past with the same seats, but cannot do that going 

forward if we are to secure the future of our program. 

Q Why can a Ram get 4 tickets on priority when I am a Rameses and give more and I can only get 2 tickets on 
priority? 

A At the Rameses level, you are able to get 2 tickets in Priority Group A. A Ram level donor cannot get any tickets in 

that priority group. If you purchase 4 tickets, you have the option of choosing the 4 tickets in Priority Group B, as a 

Ram would. If you wish to get all 4 in Priority Group A, you would need to increase your level to a Big Ram. 

I’d like to sit with friends. How will that work? 
Your seat selection appointment will be based upon the rank of the member in your designated group with the 

lowest priority. Note that this does not necessarily mean the person with the lowest number of points. Example: 

Bob is a Big Ram with 13 points and he wants to sit with Joe who is a Ram with 25 points. Joe has the lowest priority 

(by being in Priority Group B) so Bob and Joe would each choose at the same time in Priority Group B. 

I do not want to give up my priority to si__~t with friends, but I do want to choose my parking at the same time as my 

friends to ensure we are in the same lot. Can I do that? 
A Yes. We can set up multiple appointments - one for seats and one for parking. Note: As o staff, we do not advertise 

this option, but we can do it upon request. 

Q I’ve been purchasing my tickets through another Rams Club member with more points than me. Can I receive the 

loyalty points for all the years that I’ve been purchasing? 

A Loyalty points are only given to the accounts that have ticket orders. 



THE KENAN STADIUM EQUITY SEATING PLAN 

NOTES FOR THE EXECUTIVE BOARD OF DIRECTORS 

& THE BOARD OF ADVISORS 

Q i am a Ram and I need 6 tickets together. When will I be able to choose my seats? 

A As a Ram, you are able to choose up to 4 seats in Priority Group B and your other 2 seats would be assigned in the 

Surplus group. If you wish to keep all 6 tickets together, your seats will be assigned for you in the Surplus group. 

Q Can I put a seat request in for my surplus tickets? 

A Surplus tickets will be assigned in a location as close as possible to a member’s other tickets. A member will have an 

opportunity to state any preferences when tickets are ordered. 

Q I am a Super Ram with 10 tickets. Do I have to upgrade to Coaches Circle to get them all on priority? 

A No. Members will be allowed to order a quantity of tickets up to the next giving level’s allotment. Super Rams can 

order up to :11 (Coaches Circle "starts" at 12 tickets). 

How will the seat selection process work? 

The new giving deadline for football priority is April 15, 2010 (formerly March 31 in each year). The new ticket order 

deadline is the same - April 15, 20011 (formerly first week of May in each year). After April 15, The Rams Club and 

the Ticket Office will sort members into Priority Group A, Priority Group B or General Public based on giving level. 

Ticket orders will be compared to giving levels to determine if any donor is out-of-line for full priority, and 

adjustments in groups will be made. Once the priority groups are settled, donors will be sorted by membership rank 

within each group. Online appointments will then be made based on those rankings, and shared with donors at least 

two weeks prior to an appointment time. Appointments will run from mid-May to mid-June. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Bortz, Conrad <cbol~z@emaiLunc.edu> 

Thursday, 2:08 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

~arl 

.pdf 



From: 

Sent: 

To: 

Amy Herman <ajschae@uncaa.unc.edu> 

Friday, July 30, 2010 10:54 AM 

Hoots, Amy Howe <amy.hoots@unc.edu>; Oliver, Ann K <aoliver@unc.edu>; 
Piland, Amy Hough <apiland@unc.edu>; McPherson, Dawn D 
<d_mcpherson@unc.edu>; Gaynor, Danielle <dgaynor@unc.edu>; Montross, 

Eric Scott <emontross@unc.edu>; Montgomery, John R <jmont@unc.edu>; 
Mack, Kenneth R < krmack@unc.edu >; Catoe, Velvet E <vcatoe@unc.edu >; 
kbrazile <kbrazile@admissions.unc.edu>; Pyecha, Michelle Ann 
<mpyecha@admissions.unc.edu>; Aguilar, Alain J <alaguila@email.unc.edu>; 

Tucker, Tony <antoniot@email.unc.edu>; Bingham, Mary Ellen 
<binghamm@email.unc.edu>; Bok, Willem <bok@email.unc.edu>; Flack, 

Charles <cflack@email.unc.edu>; Ciocca, Mario F <ciocca@email.unc.edu>; 
Boxberger, Carl J <cjbox@email.unc.edu >; dgaynor@email.unc.edu; Bennett, 

Doug <drb215@email.unc.edu>; dstroman@email.unc.edu; Clark, Freddie M 
<fclark@email.unc.edu>; gbberry@email.unc.edu; Gregory, Cassandra B 
<gregoryc@email.unc.edu >; gscowell@email.unc.edu; Guskiewicz, Kevin M 

<gus@email.unc.edu>; Hairston, Elbert <hairstoe@email.unc.edu>; Huffman, 
Landon <hlandon@email.unc.edu>; Matson, Janis Evelyn 
<jematson@email.unc.edu >; Boxill, Jeanette M <JM BOXILL@email.unc.edu >; 
Daly, Jack <jrdaly@email.unc.edu>; Green, Jamaal <jwgreen@email.unc.edu>; 

Katsaounis, Stephen George <katsaoun@email.unc.edu>; Hancock, Kendra 

< khancock@email.unc.edu >; Broome, Lissa L < Ibroome@email.u nc.edu >; 
Lensing, George <lensing@email.unc.edu>; Linnan, Laura A 
<linnan@email.unc.edu>; Lancaster, Elizabeth <lizlan@email.unc.edu>; Wright, 

Latoya Joette <ljtaylor@email.unc.edu >; Petschauer, Meredith A 
<mbusby@email.unc.edu>; mfmoore@email.unc.edu; Nusbaum, Mark J 
< mnusbaum@email.unc.edu >; Byars, Napoleon B < nbyars@email.u nc.edu >; 

Oft, Shirley A <sao@unc.edu >; Pipkin, Joe < pipkin@email.unc.edu >; Reznick, 
Steve <reznick@email.unc.edu>; Parsons, Eileen R <rparsons@email.unc.edu>; 

Schwarzber, Ross <rschwarz@email.unc.edu>; Austin, Stacie E 
<saustin@email.unc.edu>; skolnick@email.unc.edu; Mays, Sally D 

<smays@email.unc.edu>; Southall, Richard Michael <southall@email.unc.edu>; 

Strohm, Leslie Chambers <strohm@email.unc.edu>; Tom Brickner 
<tbrickne@email.unc.edu >; Roberts, Terry Kermit <tkrobert@email.unc.edu >; 

Waicus, Kelly M <waicus@email.unc.edu >; Morris, Clarence R 
<CLMorris@FAC.UNC.EDU >; Sparrow, Christopher A 
<CSparrow@FAC.UNC.EDU>; Chad Wade <cwade@fac.unc.edu>; Daniel 

Maddox <dmaddox@fac.unc.edu>; Kivett, Mitchell R 
< MKivett@FAC.UNC.EDU >; Young, Randall P <ryoung@FAC.UNC.EDU >; David 

Thomas <david.thomas@facilities.unc.edu >; Jonathan Guthrie 
<jonathan.guthrie@facilities.unc.edu >; Michael Copeland 
<michael.copeland@facilities.unc.edu>; Ronnie Pendleton 

< Ronnie.Pendleton@facilities.unc.edu >; William Modlin 
<william.modlin@facilities.unc.edu >; Creighton, Robert A 



Subject: 

Attach: 

<alex_creighton@med.unc.edu >; Renner, Joy J <Joy_Renner@med.unc.edu >; 

Spang, Jeffrey T <jspang@med.unc.edu>; Taft, Tim 
<timothy_taft@med.unc.edu >; hack@smootpsych.com; bjpolk@unc.edu; 

Derickson, Christopher P <cderickson@unc.edu>; Lineberry, Crystal Nolan 
<clineberry@unc.edu>; Thorp, Holden <holden_thorp@unc.edu>; Copeland, 

Jacquelyn D <jackie_copeland@unc.edu >; Evans, Jack <jack_evans@unc.edu>; 
Cleveland, Joanna Carey <joanna@unc.edu >; Harris, Kathleen M 

< KATHIE_HARRIS@UNC.EDU>; lissa_broome@unc.edu; Osborne, Barbara J 
<sportlaw@unc.edu>; Battle, Mary A <abattle@uncaa.unc.edu >; Adrian Beros 

<aberos@uncaa.unc.edu >; Bitting, Angelyn S <abitting@uncaa.unc.edu >; 

Andrew Calder <acalder@uncaa.unc.edu >; Council, Albert C 
<acouncil@uncaa.unc.edu >; Anne Sexton <aesexton@uncaa.unc.edu>; Grant, 

Arron J <ajgrant@uncaa.unc.edu>; Herman, Amy S <ajschae@uncaa.unc.edu >; 

Art Kaufman <akaufman@uncaa.unc.edu >; Alison Kidd 
<akidd@uncaa.unc.edu>; King, Joyce A <aking@uncaa.unc.edu>; Albert Lindsay 
<alindsay@uncaa.unc.edu>; Adam Lucas <alucas@uncaa.unc.edu>; Allen 

Mogridge <amogridge@uncaa.unc.edu >; Dorrance, Albert A IV 
<anson@uncaa.unc.edu >; Tony Tucker II <antoniot@uncaa.unc.edu >; Sara 
Anundsen <anundsen@uncaa.unc.edu>; Parker, Anthony L 
<aparker@uncaa.unc.edu >; Pettigrew, Antonio Dewayne 

< apettig rew@u ncaa.unc.ed u > 

Compliance Newsletter - August, 2010 

7-30-10.pdf 

All, 

See attached for the August, 2010 edition of the Compliance Newsletter. 

Thanks, 

Assistant AD for Compliance 

University of North Carolina 
Department of Athletics 

PO Box 2126 
Chapel Hill, NC 27515 

919.962.7853 (office) 
919.962.6002 (fax) 
~scbae@uncaa.u~coedu 



Fil~m: 

Sent: 

To: 

Subject: 

Wendy Pottgen <wpottgen@ncaa.org> 

Monday, August 2, 2010 1:26 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

}lead Coaches’ APR Portfolio 

VIA ELECTRONIC MAIL 

1-o view :~n onlh’~e ve~-sion of this ernail, click 

MEMORANDUM 

August 2, 2010 

TO: Chm~cellorsiPresidents ] 

Directors of Athletics ] 

Senior Woman Administrators ] 
FaculU Athletics Representatives ] -- of NCAA Division I Member Ins~titutions 

Senior Compliance Administrators ] 

ContErence Commissioners ] 

Collegiate Commissioners Association Compliance Administrators. ] 

FROM: Erik Christianson 

Director of Public and Media Relations 

John Shukie 

Director of Academic mad Membership Affairs 

SUBJECT: Head Coaches’ APR Portfolio. 

The NCAA national office will provide public access to the Head Coaches’ APR Portiblio at I p.m. Eastern time 

Thursday, August 5. The NCAA will distribute and post online a press release with links to the data m~d will host a 

national teleconference at I p.m. Eastern time that day. However, in order to provide institutions with aa~ opporttinity 

to preview the information, you may fi~llow this tempora~)~ link to view the website. Please note these data axe 

considered confidential until they are released by the NC?u~k. 

As you are likely aware, the NCAA Division I Board of Directors directed the NC.A~\ staff to provide a publicly 

available website displaying single-year NCAA Division I Academic Progress Rate (APR) for head coaches. During 

this inilial release, information will be reported for men’s basketbell, women’s basketbell, baseball, football and 

women’s indoors and outdoors track and field. Head coaches in all other sports will be added to the website follomng 

the 2010-11 academic year. 

After the relea~ on August 5, the website will be avaJlaNe at the lbllowing !~). : 

ht~p://webl .ncaa ~org/coacl~prSearch/ 

As you prepare for the national release of this da~ the NC?u~k punic a~d media relations sta~’is available to respond 

to your institutional questions and to provide support for questions you Inay receive from the Inedia. Please contact or 

direct such inquiries to: 

Erik Chris~tianson 

NCAA Public and Media Relations 

317/917-6115 

echrislianson(~ncaa.org 

In addition, please do not hesitate to contact the following sta~[][’member if you have a3ay questions regaxding the data 

on the site: 

Jeremiah Carter 

NCAA Academic and Membership Affairs 

317/917-6676 

j__c_~!__n___c__a_~:__o__~. 

Thmlk3~ou in advance for your cooperation in this matter and for your role in supporting and implementing the 

NCAA’s academic reform efforts. 



JS:wap 

This em~il was sent by: NCA~ 

Click 13,9.L.e.. Eo view our pdvac~, policy. 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

scam~er@unc.edu 

Monday, August 9, 2010 3:53 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

20100809155325042 0001.pdf 

This E-mail was sent ticom "R10173" @Aicio NIP 6500) 

Scan Date: 08 09.2010 15:53:24 (-0400) 

Queries to: scanner@mac edu 



From: 

Sent: 

To: 

Subject: 

Evaus. Jack <EvansJ@kenan-flagler.unc.edu> 

Wednesday, August 11, 2010 2:50 PM 

Maxtha Puta]l~, Ph.D. <putall~@duke.edu>; Carolyn CallaJmn (cmc@virginia.edu); Charles Wellli~rd (cwellli~rd@crim.umd.edu); Clyde 

McCoy (cmccoy@med.miami.edu); Joseph Beckham (jbeckham@l;u.edu); Larry Killough (larry@vt.edu); La~ La2’o~e 

(rlla£g@clemson e& ); Bmome, I ssa L <lbroome@email.unc.edu>; Richard D Carmichael (carmich@wfu.edu); Robert Tagga~t Jr. 
(robert.taggart@bc.edu); Sam Pardue (sam pardue@ncsu.edu); Sue Ann Allen (sue.bidstmp@chbe.gatech.edu) 

l~E: Your thoughts ou FAR Issues 

Martha: 

Thanks for Lbe invitation to suggest discussion Lopics, Here is a list of topics that intersects substantially wkh what you received from Larry, but perhaps with a 

s~ight~v d~fferent grouping of thoughts. I tNnk of these issues as topics that require attention from ~eaders of the NCAA, leaders of NCAA member inst~h~t~ons, and 

leaders of conferences, 

1. Differentiatk~g the k~tercoHegiate version of atMet~cs from the professional version (Mvles Briand dh~ this cons~stendy- I believe M~rk Emmert w~H need 

to p~ck up ths[ torch, but he needs support fforn ~esders o~: member ~nstkutions) 

2. Susta~nin~ the commitment to academic reform (~ssues about ~n~tial e]~b~ity, post-season eligibility, and non-.trad~dona~ courses fa~ here--- CAP and the 

Academic Cabinet are working on these, but ~eaders need to affirm that these issues are ~mportant) 

~. Re-examin~ng the bases for providing atMet~caHy based finanda~ a~d (this ~ssue is h~portant in differentiating college/professional atMet~cs) 

4. Re-examin~n~ specff~c~]y the boundary between inter(:o~k@~te and professional athletics (b~sebaH, R~otb~i], ~md baskel:ba~ have d~fferent drafting 

modeD, ~nfluenced by pDvers assoc~ath:ms and with very different ~c~den~h:: resalts} 

S. Contbm~ng work that wi~ bring stability to l:insnda~ read,ties o~: athletics (few major revenue sports, many sports ~o be supported, and competition in 

fadHt~es and compensation for coaches) 

8. Bringh~g resolution, at ~east for a whi~e, to the persistent questions about the BCS and a footba~] p~ayoff 

7. ~s an NCAA org~n~zed ~round conference affi~iatkms t:he best govern~nce model for inter(:o~k@~t:e athletk:s? 

J~ck 

John P, Evans 
Executive Director, Carolina North 
Hettleman Proli~,ssor ol Business 
304 So~lh B~ildh~g, CB 4000 

Chapel Hill NC 27599 

919.~43-2025 

F~m= Na~ha Pu~llaz, Ph.D. [mailto:pu~llaz@duke.edu] 

Sent: Monday, August 09, 2010 11:58 AM 
To; Carolyn Callahan (cmc@virginia.edu); Charles Wellford (cwellford@crim.umd.edu); Clyde McCoy (cmccoy@med.miami.edu); Evans, Jack; Joseph Beckham 
Obeckham@fsu.edu); Lar~ Killough (lar~@vt.edu); Lar~ La~rge (rllafg@clemson.edu); Broome, Lissa (School of Law); Richard D Carmichael (carmicha@~u.edu); Robert 
Tagga~ Jr. (robe~.~gga~@bc.edu); Sam Pardue (sam_pardue@ncsu.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu) 
Subject: Your thoughts on FAR Issues 

Dear Fellow ACC FARs, 
I hope you are all doing well and I am sor~ to intrude upon your summers, but I have an interesting request to make of you. I have been invited to join Duke’s athletics senior 
leadership team at their retreat ne~ week and speak with them about the ’~he NC~, ACC, and Duke Athletics from a Facul~ Athletics Representative Perspective". 
Specifically, they are in,rested in learning about the various ~pics being discussed by FARs across the count~ and within the ACC and what impact these discussions might 
have on the landscape of college athletics. Rather than just share my thoughts and opinions with them, I thought it would be more valuable to provide a more represen~tive 
ove~iew to them by including your thoughN on these topics as well, especially when it comes ~ presenting the issues of most in,rest to the ACC FARs. I think this is an 
in,resting invi~tion, one that offers an oppo~uniN to ~ke s~ck of the issues FARs are concerned about nationally as well as in our conference and on our campuses. If you 
have a moment, I would greatly appreciate it if you could give me your thoughN on which issues are most impo~ant in your opinion nationally, within our conference, and on 
your campuses. I am happy to compile the results and share them with eve~one in case your athletics depa~ments might find this information interesting and helpful as well. 
Thanks so much with your help with this. 

Best, Na~ha 
Na~ha Pu~llaz, Ph.D. 
Executive Director 
Duke Universi~ Talent Identification Program 
Professor, Depa~ment of Psychology 
li2i West Main Street 
Durham, NC 27701 
Phone: 919-668-9108 Fax: 919-668-9141 
Campus Box 90780 
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The 2Oll Atlantic Coast Conference 
Summer Complianc e Workshop 
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June 21-22, 2011 at the Sheraton HotelandKoury 
Convention Center in Greensboro, North Carohna. 

0 
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0 
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Sessions willfocus on the certification of continuing 
ehgibihty for student-athletes andfinancialaidfor 

student-athletes. More detailed information to follow. 

o 

o 

o 

® 

o 

o 
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Those encouraged to attend include: Certifying Officers, 
academic services staff, financialaidhaisons to athletics, 
comphance staff andFaculty Athletics Representatives. 

o 

o 
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o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 

® 

o 

o 

¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ 0 0 . ¯ ¯ ¯ 0 0 . ¯ ¯ ¯ 0 . 



Sent: 

To: 

Subject: 

Dick Baddour <dbaddour@uncaa.unc.edu> 

Thursday, August 19, 2010 12:43 PM 

Montgomery, John R <jmont@unc.edu>; Evans, Jack < EvansJ@kenan-flagler.unc.edu >; lissa_broome@unc.edu; Herman, 

Amy S < ajschae@uncaa.unc.edu >; Gallo, Jr., Larry A. < athgallo@uncaa.unc.edu >; Miller, Beth < bmiller@uncaa.unc.edu >; 

Gwaltney, Clinton R <cgwaltney@uncaa.unc.edu>; Cricket Lane <cricket@uncaa.unc.edu>; Cake, John P 

<jcake@uncaa.unc.edu>; John Blanchard <jgb@uncaa.unc.edu>; Lance Markos <markos@uncaa.unc.edu>; Ballen, Martina 

K <mballen@uncaa.unc.edu>; Beale, Michael A <mbeale@uncaa.unc.edu>; Bunting, Michael D Jr 

< m bunting@uncaa.unc.edu>; Mercer, Robert J Jr < rmercer@uncaa.unc.edu >; Steinbacher, Rick 

< rsteinbacher@uncaa.unc.edu >; Maloy, Susan B <sbmaloy@uncaa.unc.edu >; Steve Kirschner 

<skirschner@uncaa.unc.edu>; Scroggs, William E <wscroggs@uncaa.unc.edu> 

Ga. Tech Football Game 

I would like to invite you and your spouse/guest to join me in time AD’s box for time first home football game against Georgia Tech on Saturday, September 18th. Please let 
Terri Maynor know whether or not you will be able to join us. 
Thank you and Go Heels! 
Dick Baddour 

Director of Athletics 

The Universi~ of North Ca~colina 

P O Box 2126 

Chapel Hill, N C 27515 



From: 

Sent: 

To: 

Subject: 

Larry Gallo <athgallo@uncaa.unc.edu> 

Friday, August 20, 2010 5:37 AM 

Broome, Lissa L <lbroome@email.unc.edu>; Evans, Jack <jack_evans@unc.edu> 

NCAA Articles 

h ttp:/twww, n caa,org!wps/wcm!connect/pu b lic/NCAA/Resources/Latest+ N ews!2010+news+stories!Auqust+latest+news/CornrnentaW+on+APR+chanqinq +football+recruitinq +~ 

htt p://www, nca a.org !wps/wcrn/co n nect/pu b lic/NCAA/Reso u rces/La test + News/2010 + news +s to ries!Au g u st +la test + news/N CAA+ Presid e nt 
Elect+Mark+ Emmert+outlines+his+vision 

Lissa & Jack, 
Above are the links to the NCAA Articles I was talking to you about yesterday afternoon. 

Thanks, 

Larry 



FFom: 

Sent: 

To: 

Subject: 

Atlantic Coast Conference <accmeeting@theacc.org> 

Monday, August 23, 2010 3:04 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

October Contbrence Meeting 

Dear Lissa, 

Virginia Tech will host the 2010 ACC Fall business meetings on October 5-6, 2010. The 
business session will commence with a brief joint meeting at 8:00 a.m., Tuesday morning, 
October 5, and continue with separate meetings of the FARs, ADs, and SWAs. The 
meetings will be held at the Inn at Virginia Tech and Skelton Conference Center ("Inn"), 
901 Prices Fork Road, Blacksburg, VA 24061. A block of rooms has been reserved for 
overnight accommodations for Monday and Tuesday nights, October 4-5, at the Inn. The 
phone number is 540-231-8000 and fax number is 540-231-0117. Directions will be 
forwarded with your meeting notebook. 

A tentative schedule of events is available. 

A full buffet breakfast will be available at Preston’s at the Inn both Tuesday and 
Wednesday. Vouchers will be provided for your meals. Your room, tax, and parking 
charges are to be applied to the ACC’s master account. Any incidentals will be charged to 
your personal credit card given at check-ira 

Tuesday, October 5, a reception and dinner will be held at 6:45 p.m. at the President’s 
Level of Lane Stadium, with bus transportation provided. 

In order to register, please click here., complete and submit prior to September 3, 2010. 

.John D. Swofford 
Commissioner 



From: 

Sent: 

To: 

Subject: 

Attach: 

DiAmico, Cecelia <cdiamico@theacc.org> 

Thursday, September 2, 2010 2:58 PM 

Carolyn Callahan (cmc@virginia.edu); ChMes Wellfi~rd (cwellford@crim.umd.edu); Clyde McCoy (cmccoy@med.miami.edu); Evans. 

Jack <jack evan~unc.edu>; Joseph Beckhan~ (jbeckham@fsu.edu); Larry Killough (larry@vt.edu); Larry LaForge (rllat~@clemson.edu); 

Broome, Lis~ L <lbroome@email.unc.edu>; Maxtha Putall~ PhD (putall~@duke.edu); Richard D Carmichael (caJmicha@~4"u.edu); 
Robert Taggart Jr. (robert.taggart@bc.edn); Sam Pardne (stun pardue@ncsu.edu); Sue Ann Allen (sue.bidstmp@chbe.gatech.edn); Craig 

Littlepage (ckl9e@irginia.edu); Dan Radakovich (drad@athletics.gatech.edu); Debbie Yow (d yow@ncsu.edu); Baddour, Richard A 

<dbaddon@uncaa.nnc.edu>; Gene DeFilippo (Gene.d@bc.edu); Jim Weaver (weaverj@vt.edn); Kevin White (kwhite@duaa.duke.edu); 

Kirby Hocutt (hocutt@mian~i.edn); Randy Eaton (reaton5@umd.edu); Randy Spet~nan (rspetman@fsn.edu); Ron Wellman 

(wellman@~x~.edu); Terry Don Phillips (pter~ @clemson.edu); Allison Rich (arich@fsu.edu); Barbara Kennedy-Dixon 

(kbarbar@clemson.edu); Barbara Walker (walkerbg@wfu.edu); Miller, Beth <bmille@uncaa.unc.edu~; Connie Nickel 

(cnickel@miami.edu); Jaclyn Jacld Silar (jsilar~duaa.duke.edu); Jane Miller (jm2y@virginia.edu); Jody Mooradian (mooradjo@bc.edn); 

Kathy Worthington (kworthin@umd.edu); Katie Hill (cahill@clemson.edu); Michelle Lee (michelle lee@ncsu.edu); Sharon McCloskey 

(smcclosk@~t.edu); Theresa Wenzel (twe~el@athletics.gatech.edu) 

Elliott, Jeff<jelliot~theacc.org>; Finch, Nora Lynn <nltinch@theacc.org>; Kelly, Michael <mkelly@theacc.org>; tticks, Karl 

<khicks@theacc.org>; Lyons, Shane <slyons@theacc.org>; YaJ~ola, Amy <ayakola@theacc.org> 

Article From USA Today 

Sharp MX 7000N 20100902 145543.pdf 

Sent on behalf of Commissioner Swofl2~rd: 

Attached is an article from USA Today regarding ESPN3 com. This gives us a glimpse of the future 

Best regards and good luck for an outstanding season. 

Cecelia DiAmico 
Execuuve Assistant to the Commissioner 
P. O I)rawer ACC 
Greensboro, NC 27417 
336.8548787 
cdiamico@theacc, org 



ESPN3,com  sgam for coliegefootball 

Sports-on ~13/. 
B~ Michael t_liestand 

Thelinterlaet is awash in 
"live sporfs vitte6. ’ " ’ 

me-doWns.froM TV, such 
as ne~orkcoverage or ~.,-. 
to,age from big events’ 
w~rld feeds be~ simulta~ 
ne0usly meamed, Loc~ ~: 
g~es, outsidema’ke~ 
~tt~ tha~ co~age, go : 
o~fl~e so the rest.of us can 
watcK ~d’,w~e onl~e 

’ (6:30 p.m. ET),.Those on- 
line"games.will have on- 

,~. site ara.~ou~ncer.s, five to 
seven cameras and pro.- 

-ductioi~.cl:e..wS ciea[ing TV- 
ilike   ai Ncs’. Tlae site tt s 
s~ason will also have;il~ " 

.... first, online.college football 
and baskctball’studio 

~ ..’ .. shows ,with internet-onty 
announcers. - . 

’qhese are meant to be 
users sometinles get add-                  TV broadcasts that h~ppen 
ons like coanera angles that don’t sli0v~, to be online,;~.says Damon Phi.tlips, 
UlJ.on PC, live spoi~ts, online is often, a ESpN3.com vice president. "wewant 
dumping ground. 

That:.s changing. Co .~ider that 
tween Thursday and Labor Dhy, ESPN/ 
ABC ha/31 college foo~tballgames- 
and 10 will be TV-likeproductions 

fans to.see it as just another TV ,net- 
worl¢.": 

iint~rnet-only productions are com- 
mdn on b!gtennetwork.com and 
cb~sports.com, Which ha~ tie-ira with 

’ 200colleges thatsometimes use.an- only on.ESPN3.com; which is in about 
53 million ho.usehotds. ESPN3.com’~. ..nouncers or just set:up a webcam to 
TV-like productions 0f4.0 college foot-’ create coverage: But ESPN3.com’s ¯ 
ball games this season.will.usUally be Phillips, who was a Stanford iineback- 
fgr game~ that couldn’t mal(e.the ~:.ut ’ er under ~oach Bill Walsh in the ¯ 
to betel_evised - it kicks offwith Pres-. 1990s, says onlkle user,are getting to 
bgterian,Wal~e Forest On Thursday    pick: "Three years ago, users.just. 

hoped that live online sports just 
.worked, that it wasn’t too blumd. 
Now, they expect it to be like TV," 

ESPN3.comhad been 
ESPN360.c0m.tmti[ it was renatned in 
April to~mN~e it sound more TV~like. 

And ~hile.it carri~sjots of events . 
rriade for TV ~omewhere.- its 4,000 
live events this year include lots of 
imported cricket and badminton- 
tl~e idea is to elevate online action 
from junior varsity status. "Online TV, 
has grown up," says Phillips. "We look 
at ma!dng ESPN3.com just another 
TV networkfor games that won’t fit 
on the TV channels."          ~ 

Eventually, screens might keep Us. 
from ever having to endui’e natura! 
light during our l~isure h~urs. 

Mariotti, cont.: Tuesday, ESPN;s 
Mike Soltys offered this update on the 
on-air future of Akound the Horn pan- 
elist Jay Mariotti, who was recently 
charged with felony domesti.c abuse: 
"At this time, we have no set plans to 
use him," 

Don’t bethe’ll return to the show. 



From: 

Sent: 

To: 

Subject: 

Attach: 

DiAmico, Cecelia <cdiamico@theacc.org> 

Thursday, September 9, 2010 12:18 PM 

Carolw~ CaJlahan (cmc@vi~inia.edu); Charles Welltbrd (cwelltbrd@crim.umd.edu); Clyde McCoy (cmccoy@med.miami.edu); Joseph 
Beckl~am (jbeckham@fsn.edu); Larry Killough (larry@vt.edu); Larry LaJForge (fllat~@clem~m.edu); Broome, Lissa L 

<lbroome@email.unc.edu>; Martha Putall~ PhD (putall~@duke.edu); Richard D Cannichael (carmich@wfu.edu); Robert Taggart Jr. 

(robert.taggart@bc.edu); Stun Pmdue (stun pardne@ncsu.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edn); Craig Littlepage 

(ckl9e@virginia.edu); Dan Radakovich (drad@athlelics.gatech.edu); Debbie Yow (d yow~)ncsu.edu); Baddom; Richo~rd A 

<dbaddour@uncaa.unc.edu>; Gene DeFilippo (Gene.d@bc.edu); Jim Weaver (weaverj@t.edu); Kevin White (kwhite@duaa.duke.edu); 

Kirby Hocutt (hocutt@mio~fi.edu); Randy Eaton (reaton5@umd.edu); Randy Spet~nan (rspetman@fsn.edu); Ron Wellman 
(wellmanr@~vfu.edu); Ten?- Don Phillips (pteny@clemson.edu) 

Swofford, Jolm <jswofford@theacc.org-’-; Lyons, Shane <slyons@theacc.org> 

CEO Agenda 

AgendaCEO’s Sept 2010.doc 

Sent on behalf of Commissioner Swofford: 

Attached you will find a copy of the agenda for the upcoming Council of Presidents meeting scheduled for Tuesday, September 14th and Wednesday, September 

15th at Duke University. Notebooks for the meetings were sent via Fed Ex to each CEO to arrive on campus yesterday. I thought this information would be helpful 

in case you were asked about any of the topics that will be discussed. 

If you have any questions, please let me or Shane know. 

Best, 

John 

Greensboro, NC 274~ 7 



ATLANTIC COAST CONFERENCE COUNCIL OF PRESIDENTS 
Duke University 

September 14-15, 2010 

Tuesday Evening, September 14, 2010 

6:15pm Transportation from Washington Duke Inn & Golf Club to President Brodhead’s 

home (Hart House- 2324 Duke University Road, Durham, NC 27705) 

6:30pm Reception and Dinner 

8:00-9:30pm Meeting- Topics to be iDiscussed: 

¯ Approval of March 5, 2010 Minutes (SupplementNo. 1) 

¯ Commissioner’s Report (SupplementNo. 2) 

a. Annual Report 

NCAA Board of Directors iReport - President Barker and President 

Hatch (Supplement No. 3) 

a. April 2010 Meeting 
b. August 2010 Meeting 

NCAA 

a. 

Legislative Proposals Shane Lyons 
Update on Football Academic Working Group and the Men’s 
Basketball Academic Enhancement Group (Supplement No. 4-A 
and 4-B) 
Other Proposals 

¯ 2010-26 - Promotional Activities- Use of Students- 
Athletes Name or Likeness (Supplement No. 5) 

¯ 2010- 100- Membership Requirements 
¯ 2010-12 - Override Voting on Legislative Changes 

Wednesday, September 15, 2010 

Meetings and Meals will be held at the Washington Duke Inn & Golf Club 

8:00am. Continental Breakfast - Garden Room 

8:30a.m. - 9am Council of President’s Executive Session- Sanford Board Room 

9:00 a.m. -Noon Meeting- San ford Board Room 

Topics to be discussed: 

ACC Inter-institutional Academic Collaborative [ACCIAC] (Supplement 
No. 6) 

a. Annual Report from ACCIAC Coordinator, Dave Brown 



ACC Council of Presidents’ Agenda 
September 14-15, 2010 
Page No. 2 

Conference Membership Realignments - Commissioner 5~’offbrd 

Bowl Championship Series Matters - Commissioner SwofJbrd, President 

Steger 

Ifdfight Commission Report- Amy Perko, Executive Director of Knight 

Commission (Supplement No. 7) 

ACC President’s and Athletics Directors’ Report- Larry Killough and 

Jim Weaver 

Conference Championship Naming Rights- Commissioner SwofJbrd 

Conference iMembership Information - Shane Lyons (Supplement No. 8) 

Future Meetings of the Council of Presidents-Father Leahy 

a. Friday, March 11,2011 - Greensboro, NC 

b. Tuesday and Wednesday, September 13-14 - Site, TBD 

Other Business 

12-noon Lunch Garden Room [Transportation.from hotel to airport will be provided 

after lunch as requested] 



From: 

Sent: 

To: 

Subject: 

Larry Oallo <athgallo@uncaa.unc.edu> 

Wednesday, September 15, 2010 5:57 PM 

Broome, Lissa L <lbroome@email.unc.edu>; Keadey, Stephen <sckeadey@email.unc.edu>; Crisp, Winston B 

<wbcrisp@email.unc.edu >; holden@unc.edu; Evans, Jack <jack_evans@unc.edu >; Cleveland, Joanna Carey 

<joanna@unc.edu>; Leslie Chambers Strohm <Leslie_Strohm@unc.edu>; Baddour, Richard A 

<dbaddour@uncaa.unc.edu>; John Blanchard <jgb@uncaa.unc.edu>; Lance Markos <markos@uncaa.unc.edu> 

LA Weekly story 

Colleagues: 
You have probably already seen this, but I thought this story on USCE3s cooperation[3or lack thereofE3with an NCAA investigation was interesting. Share with whomever you 
wish. 
b_Lt#_;L,_’~ J #-~-~--m---e-~-s-m-a--g--a--z--~&e--~-~-~-~-~m-/--2---~--1~-~--/~-~--9--L~--e--:~e~:~f:~[nz~b~m~ 
Larry 



The University of North Carolina at Chapel Hill 
Report of the Faculty Athletics Representative for 2009-10 

Faculty Council 
October 8, 2010 

I. Introduction 

Since the practice of an annual report by the faculty athletics representative (FAR) to the 
Faculty Council began, each such report has been submitted as an accompaniment to the 
annual report of the Faculty Athletics Committee. 

II. Activities of the Faculty Athletics Representative within UNC-Chapel Hill 

Many activities of the FAR occur on a regular and recurring basis as listed below. 

Member of the Faculty Athletics Committee (ex officio if not an elected member) 
Serve as the de facto secretary for the Faculty Athletics Committee 
Ex officio member of the Educational Foundation Executive Board 
Monitor the academic progress of student-athletes, participate in the meetings with 
head coaches in which these results are reviewed, and gather and report data on the 
Academic Progress Rate (APR) and Graduation Success Rate (GSR) of our student- 
athletes, including comparisons with results at other institutions 
Chair the Athletic Council (20110 work focused on ways to improve sportsmanship) 
Participate in exit interviews of student-athletes (with members of the Faculty 
Athletics Committee and staff of the Department of Athletics) 
Review admission cases for student-athletes (as an ex officio member of the 
Admissions Subcommittee of the Advisory Committee on Undergraduate 
Admissions) 
Ex officio member of the Licensing Labor Code Advisory Committee 
Meet with the Student-Athlete Advisory Committee 
Confer with the Director and staff of the Academic Support Center 
Support the university’s compliance program regarding NCAA regulations 
Evaluate NCAA legislative proposals and participate in conference discussions 
Administer the NCAA test on recruiting legislation to our coaches 
Represent the university in meetings of the Atlantic Coast Conference 

The FAR participates in other activities as requested or needed. 

During the fall of 2009 Chancellor Thorp and Professor Evans determined that Evans’ work 
in the Carolina North assignment would likely conclude at the end of calendar year 20110. 
Accordingly, July 1,2010 was selected as the appropriate time for transition to a new faculty 
athletics representative and Chancellor Thorp appointed Professor Lissa Broome, Wachovia 
Professor of Banking Law, to the position effective on that date. In preparation for that 
transition, Director of Athletics Richard Baddour and Professor Evans arranged a series of 



orientation opportunities for Professor Broome. These included her participation in the 
Spring Meeting of the Atlantic Coast Conference. 

III.    Activities with the Atlantic Coast Conference 

Within the Atlantic Coast Conference four individuals from each member institution have the 
primary governance and operating responsibility. They are the chancellor/president, the 
director of athletics, the senior women’s administrator, and the faculty athletics 
representative. Conference bylaws direct that the chancellor/president shall cast the 
institutional vote on a small number of specified issues. Otherwise, common practice within 
the conference is for these four individuals to consult regularly, as needed, but for the FAR to 
have the delegated responsibility to vote for the institution. 

The FAR participates in regular conference meetings in October, December, February, April, 
and May, and in any specific committee assignments. Professor Evans has been asked to 
serve on the ACC Finance Committee for the 2010-11 year, because a vacancy occurred after 
other committee appointments had been made. The FAR participates in conference reviews 
of NCAA legislative proposals in the fall, recipients of postgraduate scholarships are selected 
in February, and reviews of the ACC budget occur in the spring. 

IV. Activities with the National Collegiate Athletic Association 

The NCAA Division I Board of Directors has adopted a comprehensive academic reform 
package that is intended to improve the graduation rates of student-athletes, particularly in 
selected high profile sports that have produced poor graduation results and consequent 
adverse publicity. The University of North Carolina at Chapel Hill has been extensively 
represented at all levels of this work. Professor Evans has worked in this process virtually 
from its inception and serves on the NCAA Committee on Academic Performance (CAP). 
The CAP is responsible for implementation (now under way) and also for design and 
refinement of additional elements of the academic reform program that will be needed in 
2010-11 and beyond, as well as a comprehensive evaluation to be conducted of the academic 
reform efforts. Professor Evans also served on groups formed by the NCAA Board of 
Directors to focus on academic performance in baseball and men’s basketball, in each case 
chairing a subcommittee and serving on the executive committees of the two groups. 

NCAA President Myles Brand sought to bring attention to academic research that is being 
done on various aspects of intercollegiate athletics as a basis for identifying research 
conclusions that might be relevant to NCAA policies. That work is conducted by the NCAA 
Advisory and Editorial Board (on which Professor Evans serves) and through a Scholarly 
Colloquium that occurs each year immediately preceding the NCAA Convention. The first 
colloquium occurred in January 2008 following which the Journal of Intercoll egiate Sports 
began publication in June 2008. The fourth colloquium will occur in January 2011. 

Respectfully submitted, 
John P. Evans, Faculty Athletics Representative, 2009-10 
Lissa Broome, Faculty Athletics Representative, 2010- 

{PAGE } 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Babcock, Lindsey <lbabcock@theacc.org> 

Tuesday, October 5, 2010 3:34 PM 

Carolyn CaJlahan (cmc@vi~inia.edu); Charles Welltbrd (cwelltbrd@crim.umd.edu); Clyde McCoy (cmccoy@med.miami.edu); Joseph 

Beckham (jb~ckham@fsu.edu); Larry Killough (lawy@vt.edu); Larry La~’orge (rllat~@clem~m.edu); Broome, Lissa L 

<lbroome@email.unc.edu>; Martha Putall~ PhD (putall~@duke.edu); Richard D Cannichael (carmicha@wfu.edu); Robert Taggart Jr. 

(robert.taggart@bc.edu); Sam Pardue (sam pardue@ncsu.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); pperrewe@cob.fsu.edu; 

hadley@un~d.edu 

Lyons, Sha~e <slyon~!theacc.org> 

Rotation of Officer 

Rotation of Officers 2010-11 .doc 



ATLANTIC COAST CONFERENCE 
IROTATION OF OFFICERS 

President of Conference:* 
2010-11 Virginia Tech 

2011-12 Virginia 

2012-13 Clemson** 

2013-14 Boston College 

2014-15 NC State 
2015-16 Duke 

2016-17 Georgia Tech 

2017-18 Florida State 
2018-19 North Carolina 

2019-20 Maryland 

2020-21 Wake Forest 
2021-22 Miami 

*Candidates for office must have served a minimum of two years as a voting delegate to be eligible for an office. 
**Clemson will only serve in the Secretary Treasure role for one year as a result of pending retirement after 2010-11 

academic year. Boston College will move into the Vice Chair role beginning in 2011-12 rotation. 

Executive Committee: 

2010-11 Virginia Tech 

Virginia 

Clemson 
Miami 

2011-12 Virginia 

Boston College 

NC State 
Virginia Tech 

Note: Boston College will move into 
Vice-Chair Role because of Clemson 
retirement 

2012-13 Boston College 
NC State 
Duke 
Virginia 

**Eligible to 

2010-11 

Chair Council of Presidents: 

Boston College 

Duke 

Florida State 
Georgia Tech 

MaiTland 
North Carolina 
NC State 

Wake Forest 

2011-12 Clemson 

Duke 

Florida State 
Georgia Tech 

Ma~land 
Miami 
North Carolina 

Wake Forest 

2012-13 Clemson 

Florida State 
Georgia Tech 

Miami 

Ma~land 
North Carolina 
Virginia Tech 

Wake Forest 

Past Chair: 
1997-98 Virginia 

1998-99 Georgia Tech 

1999-00 Florida State 
2000-01 Wake Forest 

2001-02 Duke 

2002-03 Clemson 
2003 -04 Clemson 

2004-05 Maryland 

2005 -06 Virginia 

2006-07 Florida State 
2007-08 Georgia Tech 

2008-09 NC State 

2009-10 Boston College 

2010-11 Boston College 

**The chair of the Council 
shall rotate among the 
membership on an annual basis 
and shall be chosen from a 
school other than those already 
represented on the Executive 
Committee, per ACC Article 
VII. 

2013-14 NC State 

Duke 
Georgia Tech 

Boston College 

2013-14 Clemson 

Florida State 

Ma~)dand 
Miami 

North Carolina 
Virginia 

Virginia Tech 

Wake Forest 
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2014-15 

2015-16 

2016-17 

2017-18 

2018-19 

Duke 
Georgia Tech 
Florida State 
NC State 

Georgia Tech 
Florida State 
North Carolina 
Duke 

Florida State 
North Carolina 
MaiTland 
Georgia Tech 

North Carolina 
MaiTland 
Wake Forest 
Florida State 

Maryland 
Wake Forest 
Miami 
North Carolina 

2014-15 

2015-16 

2016-17 

2017-18 

2018-19 

Boston College 
Clemson 
MmTland 
Miami 
North Carolina 
Virginia 
Virginia Tech 
Wake Forest 

Boston College 
Clemson 
Maryland 
Miami 
NC State 
Virginia 
Virginia Tech 
Wake Forest 

Boston College 
Clemson 
Duke 
Miami 
NC State 
Virginia 
Virginia Tech 
Wake Forest 

Boston College 
Clemson 
Duke 
Georgia Tech 
Miami 
NC State 
Virginia 
Virginia Tech 

Boston College 

Clemson 

Duke 
Florida State 
Georgia Tech 

NC State 
Virginia 
Virginia Tech 

Revised 7/01/10 
SLqh 



Sent: 

To: 

Subject: 

Babcock. Lindsey <lbabcock@theacc.org> 

Friday, October 8, 2010 9:44 AM 

Carolyn Ca~lahan (cmc@vi~inia.edu); Charles Welltbrd (cwelltbrd@crim.umd.edu); Clyde McCoy (cmccoy@med.miami.edu); Joseph 

Beckham (jbeckham@fsu.edu); Larry Killough (larry@vt.edu); Larry LaJForge (fllat~@clem~m.edu); Broome, Lissa L 

<lbroome@email.unc.edu>; Martha PutaJl~ PhD (putall~@duke.edu); Nicholas Hadley (Hadley@umd.edu); Pamela 

Perrewe’ (pperrewe@cob.fsu.edu); Richaid D Carmichael (carmicha@wfu.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sam Pardue 

(sam pardue@ncsu.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu) 

ACC Constitution & Bylaws Committee 

Hi Everyone- 

Hope you all had safe travels back from Blacksburg! I neglected to ask you all this while we were at the meeting but we’re looldng for someone to replace Joe 

Beckham as the FAR representative on the ACC Constitution & Bylaws Committee. This commitment basically involves one conference call in May or June when all 

changes to the ACC Manual are reviewed and possibly occasional emails throughout the year as needed. 

We do need to have one FAR on this committee so please let me know if you are willing/able to serve. 

Thanks! 

Lindsey 

Lindsey K. Babcock 

Assistant Commissioner, Compliance & Governance 

Atlantic Coast Conference 

LBabcock@theacc.org 

336-854-8787 (phone) 

336-36941065 (fax) 



FFom: 

Sent: 

To: 

Subject: 

Babcocl< Lindsey <lbabcock@theacc,org> 

Friday, October 8, 2010 2:06 PM 

Broome, Lis~ I <lbroome@emaJ1 unc edu> 

RE: ACC Constitution & Bylaws Committee 

Welcome to the Constitution & Bylaws Committee! We got a good response from the group and it was decided that this would be a good opportunity for you to get 

som~-’_~ ~-:~>;perience wi[h a comm~t[:ee and h~mn more Bbout our governance structure ~r~ the process 

As ~ sa~d earlier, the committee probably wonk get together un~:~ May or June buL weql be ~n touch w~th bfformation when the [:ime gets closer. 

Thanks for volunteering! 

Lindsey K. Babco~k 

Assi~t:a ~lt Co~lrni~sioner, Compl i.a ~e & (~over~a~lee 

Atlantic Coast Cont,,renew, 
LBabeoek@~heacc.org 

83~54~787 ~ho~e) 
83~4~694)(}65 (~x) 

F~m= Broome, kissa k [mailto:lbroome@email.unc.edu] 
$ent: Friday, October 08, 2010 10:22 AN 

To; Babcock, Undsey 

SubjeCt~ RE: ACC Constitution N Bylaws Commi~ee 

Hi Undsay-~ w~H be happv to do ~t ~f you s~:~H need someone. Seems I~ke this b up a h~wyer’s alley. 

Ussa 
Ussa L groome 

Wachou~a Professor of Bankh~g Law 

Director Center for Banking and Finance 

U NC Schoo~ of law 

CB#3380, Van Hecke-Wettach Ha~l 

Chapel Hi~t, NC 27599-3380 

919.962.7056 
http://wwwJaw.unc~edu/centers/bank~n~ 

From= Babcock, Lindsey [mailto:lbabcock@theacc.org] 
Sent= Friday, October 08, 2010 9:44 AN 
To= Carolyn Callahan (cmc@virginia.edu); Charles Wellford (cwellford@crim.umd.edu); Clyde McCoy (cmccoy@med.miami.edu); 3oseph Beckham (jbeckham@fsu.edu); Larry 
Killough (larry@vtedu); Larry LaForge (rllafg@clemson.edu); Broome, Lissa L; Martha Putallaz PhD (putallaz@duke.edu); Nicholas Hadley (Hadley@umd.edu); Pamela 
Perrewe’ (pperrewe@cob.fsu.edu); Richard D Carmichael (carmicha@wfu.edu); Robert Taggart,]r. (roberttaggart@bc.edu); Sam Pardue (sam_pardue@ncsu.edu); Sue Ann 
Allen (sue.bidsbup@chbe.gatech.edu) 
Subject: ACC Constitution & Bylaws Committee 
Hi Everyone- 

Hope you all had safe travels back from Blacksburg! I neglected to ask you all this while we were at the meeting but we’re looking for someone to replace Joe 

Beckham as the FAR representative on the ACC Constitution & Bylaws Committee, This commitment basically involves one conference call in May or June when all 

changes to the ACC Manual are reviewed and possibly occasional emails throughout the year as needed. 

We do need to have one FAR on this committee so please let me know if you are willing!able to serve. 

Thanks! 

Lindsey 

Lindsey K. Babcock 

Assistant Comrnissioner, Compliance & Governance 

Atlantic Coast Conference 

LBabcock@theacc.org 

336-854-8787 (phone) 

336.369-0065 (fax) 



Fi~olll: 

Sent: 

To: 

Subject: 

BabcocL Lindsey <lbabcock@theacc.org> 

Friday, October 8, 2010 3:05 PM 

Carolyn CaJlahan (cmc@vi~inia.edu); Charles Welltbrd (cwelltbrd@crim.umd.edu); Clyde McCoy (cmccoy@med.miami.e&0; Joseph 

Beckham (jbecklmm@fsu.edu); Larry Killough (larry@vt.edu); Larry ImYorge (fllat~@clem~m.edu); Broome, Lissa L 

<lbroome@email.unc.edu>; Martha PutaJl~ PhD (putall~@duke.edu); Nicholas Hadley (Hadley@umd.edu); Pamela 

Perrewe’ (pperrewe@cob.fsu.edu); Richaid D Carmichael (carmicha@wfu.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sam Pardue 

(sam pardue@ncsu.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu) 

l~E: ACC Constitution & Bylaws Colnmittee 

Thanks to everyone t:or such a quick response. It was ultimately decided that Lissa groorne would serve on the Constitution & Bylaws Committee as this would be a 

good opportunity for her, as a new member, to ge~ involved in the committee structure and hopefully learn a little more about our governance process. 

Thanks again to everyone who e×pressed their interest to serve on this committee. 

Have a great we~:_~kend ! 

Li n d s *-’_~ ¥ 
Li~dsey 1~2. FCabcock 

Atlanti~ Coast Conii,renee 
LBabeoek ~’~:th ea.ce.org 
33g~54-8787 

Fmm: Babcock, Lindsey 

Sent: Friday, October 08, 2010 9:44 AN 

To: Carolyn Cal~ahan (cmc@virgiNa.edu); Charles Wellford @wellford@crim.umd.edu); Clyde McCoy (cmccoy@med.m~ami.edu); Joseph Beckham 0beckham@Nu.edu); Lar~ 
Killough (lar~@~.edu); Lar~ LaForge (dlafg@demson.edu); Lissa L. Broome (Ibroome@email.unc.edu); Nartha Putallaz PhD (putallaz@duke.edu); Nicholas Hadley 

(Hadley@umd.edu); Pamela Perrewe’ (pperrewe@cob.Nu.edu); Richard D Carmichae~ (carm~cha@~u.edu); Robe~ Taggart Jr. (robe~.Mgga~@bc.edu); Sam Pardue 

(sam_pardue@ncsu.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu) 

Subject: ACC Constitution & Bylaws Commi~ee 

Hi Everyone- 

Hope you all had safe travels back from Blacksburg! I neglected to ask you all this while we were at the meeting but we’re looking for someone to replace Joe 

Beckham as the FAR representative on the ACC Constitution & Bylaws Committee. This commitment basically involves one conference call in May or June when all 

changes to the ACC Manual are reviewed and possibly occasiona~ emails throughout the year as needed. 

We do need to have one FAR on this committee so please let me know if you are w~ll~ng/able to serve. 

Thanks! 

Lindsey 

Lindsey K. Babcock 

Assistant Commissioner, Compliance & Governance 

Atlantic Coast Conl~rence 
LBabcock@theacc.org 
336-854-8787 (phone) 

336-369-0065 (fax) 



Sent: 

To: 

Subject: 

Sam Pardue <Sam_Pardue@ncsu.edu> 

Wednesday, October 13, 2010 9:47 AIVI 

pperrewe@cobTsu.edu; taggartr@bc.edu; Broome, Lissa L <lbroome@email.unc.edu> 

Knight Commission 

I trust everyone had an uneventful trip ho,ne from Va Tech. We four have been assigned to the task-force ~at exan~ines and fom~ulates a response to the Knight 

Commission’s fi~st recommendation: 

Requiring greater transparency, including better measures to compare athletics ~pending to academic spending 

I realize the challenges in coordinating multiple schedules and hope that much of what we are charged to do can be dealt with via email and some teleconferences. Does 

everyone have a Skype account? If so would you share your Skype contact intb? 

F~rst let me enconrage everyone to re-read the Kmght Commission report Restonn= The Balance" and begin to develop questions related 1,~ recommendation I. My 
understanding is that we will discuss the collective tindings of the three task-forces during our meeting in I,ago Mar this February. Shane has indicated that he needs our 

co,nments by ,nid- January.. it is my goal to complete our task prior to mid-December. 

In the near te,rn i will be contacting you to see if we can identi~ some times to discuss Recommendalion I. 

Best regards, 

Sam 



From: 

Sent: 

To: 

Subject: 

Cla~, Holly <hcla~-@ncaa.org> 

Wednesday, October 13, 2010 11:09 AM 

2010 Graduation Success Rate Release Reminder 

MEMORANDUM 
October 13, 2010 
TO: Chancellors and Pmsidems ] 

Conference Commissioners ] 
Directors of Athletics ] of Institutions Sponsoring 
Facul~’ Athletics Representatives ] NCAA Division I Sports 
Senior Compliance Administrators ] 
Senior Woman Administrators    ] 
Collegiate Commissioners Association Compliance Administrators 

FROM: Erik Christia~son 
Director of Public and Media Relations 
Jennifer Strawley 
Director of Academic m~d Membership Affairs. 

SUBJECT: 2010 Gradnation Success Rate Release Reminder. 
As a reminder, the public version of institutional Graduation Success Rate and Federal Graduation Rate Reports and aggregate data for all NCAA Division I institutions 
for the 2000-03 cohort will be released at 1 p.m. Eastern time Tuesday, October 19. The inforn~ation that will be released October 19 will be made available to 
member institutions and conferences Monday, October 18. As a reminder, institutions will continue to have access to its institutional graduation reports through the 
password-protected NCAA graduation rates data collection system. In addition, this year’s release will include a searchable database that will allow member 
institutions, media aM public to conduct searches by various criteria (e.g., by sport, conference, institution). 
As you prepare tbr the release of this intbrmation to the media and public, the NCAA public and media relations staffand academic team members are available to 
reslyond to local media questions. Please contact or direct media inquiries to: 
Efik Chfisio~son 
Director of Public and Media Relations 
317/917-6115 
echri stianson(~!ncaa.om~ 
Please contact the following NCAA staff members if you have any questions regarding the release of any graduation rates data: 
Maria DeJulio Binh Ngwen Jennifer Strawley 
Research Contractor Associate Director of Academic Director of Academic 
913/397-7668 and Membership Affairs and Membership Affairs 
mdejulio@ncaa.o .rg 317/917- 6613 317/917- 6611 

bnguyen@ncaa~o .rg j strawley@ncaa.org 

Thank you in advance for your cooperation in this mat’mr m~d for your role in suptx)rting and implementing the NCAA’s academic refimn ettbrts. 

BTN:hrc 

T]-:is emaii and any attac}]x~ents may contain NCAA confidential and privileged information. If VOU are 

not the intended recipient, please notJ fy the sender immediately by return emaii, delete this 

message ani destroy any c>ples. Any dissemination or use of this information by a person other than 

the intended recipient is unauthorizei and may ke illegal. 



NCAA POLICY UPDATE 
SEPTEMBER 2010 CABINET MEETINGS!CONFERENCE CALLS 

The NCAA Division I cabinets met in September and below summarizes the key highlights from the 
meetings. The full cabinet reports can be retrieved from the NCAA Web site link below: 

http ://w~c~v~ncaa. org/wps/myportal/ncaahome?WCM GLOBAL_CONTEXT=/ncaa/nca~/legi slation+and+ 
governance/committees/division 1 .html 

ACADEMIC CABINET 
(ACC Representative- Carolyn Callahan, FAR, Virginia) 

The cabinet continued its discussion of possible changes to the initial-eligibility and 2-4 transfer 
requirements. After considering several potential modifications, the cabinet does not recommend changes 
to the initial-eligibility requirements at this time. The cabinet noted that additional time will allow for full 
consideration of data not yet available. 

With regard to 2-4 transfer requirements, the cabinet considered key research findings regarding the 
academic performance of two-year college transfers entering Division I institutions. Based on the data 
reviewed, the cabinet developed concepts for membership and two-year college input. The cabinet presents 
the draft concepts as a package for feedback. The package strives to balance principles of increased 
academic success, simplicity of administration, access to higher education and opportunity for those 
prospective student-athletes who are academically underprepared. The package includes enhanced 
academic standards for both qualifiers and nonqualifiers and the concept of a year of academic readiness. 

Alternative Proposal for NCAA Division I Proposal No. 2010-58 - Men’s Basketball. The cabinet 
recommends the NCAA Division I Board of Directors consider an alternative proposal for Proposal No. 
2010-58. Proposal No. 2010-58, establishes a summer academic preparation and college acclimatization 
model for incoming and continuing men’s basketball student-athletes. The cabinet’s alternative proposal 
increases the requirement of completing three hours of acceptable degree credit during the summer prior to 
enrollment to six hours. 

Noncontroversial Legislation. The cabinet recommends the NCAA Division I Legislative Council adopt 
noncontroversial legislation to specify that a student-athlete engaging in a required cooperative education 
experience involving work experience or a student-athlete participating in a cooperative educational 
experience involving work experience combined with enrollment in at least six credit hours at the certifying 
institution be exempted from the application of full-time enrollment for competition legislation provided 
the student-athlete is considered to be enrolled in a full-time program of studies by the certifying institution 
and otherwise meets all applicable progress-toward-degree requirements. 

ADMINISTRATION CABINET 
(ACC Representative- Stan Wilcox, Deputy AD, Duke) 

Committee Appointments. The cabinet approved appointments to several Division I and Association-wide 
committees including the following: Division I Committee on Academic Performance, Division I 
Amateurism Fact-Finding Committee, Division I Men’s Basketball Issues Committee, Division I Women’s 
Basketball Issues Committee, Honors Committee, Division I Women’s Lacrosse Committee, Division I 
Softball Committee, Baseball Rules Committee and Men’s and Women’s Ice Hockey Rules Committee. 
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AMATEURISM CABINET 
(ACC Representative- Tony Hernandez, St. Associate AD, Miami) 

Agent/Advisor Discussion. The cabinet continued their discussion of the agent/advisor issue and 
specifically focused on the creation of a national professional sports counseling panel that could assist with 
providing reliable information to those student-athletes interested in pursuing a professional sports career. 

Promotional Activities - Use of a Student-Athlete’s Name or Likeness. The cabinet agreed to modify 
this proposal to clarify that if institutions individually or collectively agree to authorize or license the use of 
a student-athlete’s name or likeness to a third party as part of a commercial product (e.g., video game), the 
activity shall be considered an institutional promotion and thus subj ect to the provisions of 12.5.1.1. 

AWARDS, BENEFITS, EXPENSES AND FINANCIAL AID CABINET 
(ACC Representative - Richard Carmichael, FAR, Wake Forest) 

Sand Volleyball Financial Aid Legislation. The NCAA Division I Awards, Benefits, Expenses and 
Financial Aid Cabinet reviewed feedback on NCAA Division I Proposal No. 2009-70 from the NCAA 
Division I Sand Volleyball Working Group and agreed to modify Proposal No. 2009-70 to include a 
provision that if a student-athlete who only participates (practices or competes) and is a counter in sand 
volleyball during her first year of full-time collegiate enrollment at the certifying institution participates in 
women’s volleyball during her second year of full-time enrollment at the certifying institution, that the 
certifying institution must consider the student-athlete as a counter in women’s volleyball for her first year 
of enrollment. 

Equivalency Computations - Calculation of Books. The cabinet, prompted by its review of Proposal No. 
2010-75, agreed that it needed more information about practices currently being used by member 
institutions to provide books to their student-athletes. The cabinet took no position on Proposal No. 2010- 
75, and directed the staff to collect information from the membership on those practices and to report back 
to the cabinet at its Februaw 2011 meeting. 

Examination of Maximum Grant-in-Aid Limitations!Equivalency Versus Head Count Designations. 
The cabinet prioritized this examination during its June 2010 meeting. The cabinet reviewed historical 
information provided by the staff" and agreed that additional information was necessary to allow the cabinet 
to conduct a thorough examination of the topics. The cabinet discussed models that could be used going 
forward (e.g., hybrid model currently used in sports like baseball and ice hockey) and the need for feedback 
from the membership and directed the staff to collect additional information, including information related 
to unduplicated counts, the ratio of available grants-in-aid to participants and information on participation 
trends in youth sports. The cabinet will review the information during its February 2011 meeting. 

CHAMPIONSHIPS/SPORTS MANAGEMENT CABINET 
(ACC Representative - Jane Miller, SWA, Virginia) 

Track and Field - Championship Format. The cabinet revie;ved and discussed information submitted by 
the NCAA Division I Men’s and Women’s Track and Field Committee related to the outdoor championship 
format. The information was submitted in response to several items the cabinet requested the Men’s and 
Women’s Track and Field Committee consider after its previous discussion in June. The cabinet expressed 
appreciation for the thorough information presented and was interested in learning more about the 
identified opportunities for improvement to the current two regional formats. To that end, the cabinet 
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requested that the Men’s and Women’s Track and Field Committee develop and forward specific 
recommendations related to these opportunities for improvement for the cabinet to consider at its February 
2011 meeting. Further, the cabinet requested that the Men’s and Women’s Track and Field Committee 
continue working on the development of a schedule for a single-site championship and present that to the 
cabinet in February 2011. Finally, the cabinet noted that the information related to the participants and the 
success of those participants was very beneficial and requested that similar information from the 2011 
NCAA Division I Outdoor Track and Field Championships be provided to the cabinet at its June meeting, 
if possible. 

Men’s and Women’s Water Polo and Men’s Volleyball - Antomatic Qualification. The cabinet 
requested that the NCAA Men’s Water Polo, NCAA Women’s Water Polo and NCAA Men’s Volleyball 
Committees develop recommendations as to how it will administer the respective championships within the 
parameters of NCAA Bylaw 31.3.4.7 (i.e., 50 percent of the field shall be reserved for at-large teams) 
beginning with the 2011-12 academic year. The cabinet will review the recommendations during its 
February 2011 meeting. 

Noncontroversial 

noncontroversial: 

1. 

2. 

3. 

Legislation. The cabinet recommended the following legislation be adopted as 

Provide an exception for the men’s golf championship to begin prior to noon Sunday. 
Eliminate the financial disclosure requirements set forth in NCAA Constitution 6.5.1. 
Eliminate the ~vritten release opportunity available to student-athletes for sickle cell solubility 
testing. 
Specify that all noninstitutional organized men’s and women’s basketball events, including those 
approved, sponsored or conducted by an applicable state, national or international governing body, 
that are organized and conducted primarily for a recruiting purpose shall be subject to the event 
certification process per Bylaw 13.18 in order for Division I men’s and women’s basketball 
coaches to attend such events. 

Microphones in NCAA Championships. The cabinet discussed a recommendation by the NCAA Division 
I Women’s Basketball Committee to sponsor legislation to elilninate the prohibition against the placement 
of microphones on a team coach or in team huddles and bench areas in NCAA championships (Bylaw 
31.6.4.5). The decision to place microphones in such circumstances would be determined by each sports 
committee. The cabinet requested that it be provided more information on how such a practice would be 
implemented before sponsoring legislation. Specifically, the cabinet asked the NCAA staff to develop 
materials outlining the experiences of other entities that have placed microphones on coaches, whether 
participation will be voluntary or mandatory, examples of a process that may be used by the sports 
committees when it receives a request to participate and specific parameters that may be used for media 
entities using the material. Finally, the cabinet agreed that feedback from the NCAA Division I Student- 
Athlete Advisory" Committee would be beneficial and requested that feedback be provided at its February 
2011 meeting. 

RECRUITING AND ATHLETICS PERSONNEL CABINET 
(ACC Representative - Dan Radakovich, Georgia Tech) 

Examination of Recruiting Models. The cabinet has directed the NCAA staff to request that sport-specific 
committees of sports that do not have recruiting calendars and/or do not use recruiting person or evaluation 
days work with their applicable coaches associations to develop recruiting calendars and establish 
recruiting person or evaluation days for each sport. The cabinet will review the feedback it receives from 
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sport-specific groups and coaches associations at its February 20l l meeting ~vith the goal of sponsoring 
legislation for the 2011-12 legislative cycle. The cabinet will also continue its review of recruiting models 
as they relate to recruiting communication, contacts and evaluations at its February and June 2011 meetings 
with the view toward sponsoring legislation in those areas for the 2011-12 legislative cycle. 

Future Agenda Items. The cabinet identified as priori~ items for the upcoming year: consideration of 
potential limit on the number of strength and conditioning coaches for football and other sports; a broad 
review of recruiting materials and technology to ensure the consistency of the legislation and possible 
deregulation; and a review of the legisl ation involving the scouting of opponents. 

October 18-19 
October 28 
November 15 
December 4 
January 12-13, 2011 

KEY LEGISLATIVE AND MEETING DATES 

Legislative Council Meeting - preview of legislation. 
Board of Directors 
NCAA Official Notice available on the NCAA Web site 
ACC Legislative Meeting to review institutional positions on legislation. 
Legislative Council Meeting - initial consideration of legislation. 
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From: 

Sent: 

To: 

Subject: 

Dick Baddour <dbaddour@uncaa.unc.edu > 

Monday, November 1, 2010 10:00 AM 

John Blanchard <jgb@uncaa.unc.edu> 

Fwd: ACC Postgraduate Scholarship Applications Memo 

Please talk process with Lissa. Thanks. 
Dick Baddour 

Director of A/Netics 

The Universi~ of Norfl~ Carolina 
P O Box 2126 

Chapel Hill, NC 27515 

> >> On 10/29/2010 at 2:22 PM, in message < F7E70CAF42CDA2409].A89DB77ACE9].AOADB7BE62FA@BE]_88.maiI.lan>, "Haith, Tracey" <thaith@theacc.org> wrote: 

Attached you will find a memo from Commissioner John Swofford requesting nominations for the 2011 ACC Postgraduate Scholarship award. It 
is extremely important to remember that your postgraduate scholarship candidates are planning to attend graduate school; however, the 
honorary award nominees do not have to attend graduate school, but must meet all other criteria. 
Please note that the deadline to submit applications is Friday, January 21, 2011. 
Please feel free to contact Shane Lyons (._s_Jy___o___n___s__@_t__h___e_.___a___c__c_,_=__o___rg) or Tracey Haith (_t__h___a__[_t__h__@_t___h___e___a___c___c_~__o___r~q) should you have any questions. 
Than k you, 
Traccy L. H ait]~ 
Atlantic Coast Conference 
P.O. Drawer ACC 
4512 Weybridge Ladle 
(h’eensboro, NC 27417-6724 
Telephone: (336) 854-8787 ext. 246 
Facshnile: (336) 369-0065 
Email: thaith@theacc.org 

Pos[f4rad Ltr to FARs via email.doc ihu=, 27 Jail 2011 13;25;03 -0500 
~--n--s--LLu--c--~L~--n---s---f--~--L--U--s--Ln--g--I---N-~--:LA---N---E-~-~-~-~-~L-~[~3--[~:-~-[ [h~;, 2 ;" .l{~r~ 201.1 1 3 2L5 05 - 0500 .’;]. 7~:~04’L,y~,et- 



FFOIll; 

Sent: 

To: 

Subject: 

Evans, Jack <EvansJ@kenan-flagler.unc.edn> 

Tuesday, November 2, 2010 10:23 AM 

Broome, IJssa L <lbroome@email.unc.edvl Gallo, Jr., I,arry A. <athgallo@uncaa.unc.edu> 

RE: Chronicle of Higher Ed micle on Facul~ l{eps 

I was [:rankly disappointed that the bulk of the article, or so it seemed to me, was devoted to recounting instances in which a faculty rep crossed a line. And to top 

that off, the article included a quote from a COlA representative that was unhelpful and under4nformed, to be charRable. A~so, wh~e the trio for the article was 

probab~v no~: written by the au~:hor of the ar~:ide, I [ek ~: k~p~ed a genera~ condition ~:hat is no~: ewm supported by the anec:dota~ nature o[ ~:he artk:~e, fve known 

Brad Woberton for sweral years and ~ don"t ~:h~nk he"s an unreasonable person, but f dh~ fee~ that ~:he artk:le emphasked negatives -but ~:hen what would be the 

news vak~e in reporting that s few hundred people execuLed their responsib~%es in Lhe way intended? 

Now with that off my mind, I agree that the article invites a central question aDng the %es of ~How do we help faculty reps, generally, avoid the bad situations?’~ 

Jack 

John P. Evans 

Execrative Diredor, Carolina No~lh 
Hot%man Professor of Business 
304 Sotlth Buik~ing, CB 4000 
Chapel Hill, NO 27599 
919-843-2025 

From: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent: Monday, November 0:[, 2010 8:52 PM 
To: Gallo, Lorenzo (Ath Director of Athletics); Evans, Jack 
Subject: RE: Chronicle of Higher Ed article on Faculty Reps 

did see it. The version I saw had a nice picture ot: Jack by the Old Well. There are some interesti% issues raised here that would be good to tall( about when things 

calrr~ down. 

[.issa L Broome 

Wachovia Professor of Banking Law 

Direct.:m Center for Banking and Finance 

UNC Sdl.:_3ol of law 

CB#3380, Van Hecb-Wettach Ha~I 

Chape~ H~II, b~C 27599-3380 

9:[9.962.7066 
h [tp:!/www.bw.unc.eduicen [ersibanking 

,,qab 54z~pg 

From: Larry Gallo [mailto:athgallo@uncaa.unc.edu] 
Sent: Monday, November 03., 20:[0 8:33 PM 

To: Broome, Lissa L; Evans, Jack 
Subject: Chronicle of Higher Ed article on Faculty Reps 

FYI ~ maybe you have seen this final product, maybe not? Here it is. 

Larry 

Faculty Reps Botch Sports-Oversight Role 

Instead of protecting the academic side of college sports, some faculty athletics 

representatives help sidestep the rules 

By Brad Wolverton 

The report reads like a rap sheet on big time sports. Six basketball players were kicked off the tearn, one charged with selling cocaine, another accused of stealing condorns 

from a Wal Mart and injuring a 66 year old woman while running out the door. Four reportedly went on a shopping spree with a stolen debit card. Coaches handed out cash 

and sent text messages telling players how to spin their stories to the police. 

That is a snapshot of the basketball program at Binghamton University, detailed in an independent report. Among many individuals singled out for missteps, one surprising 

name surfaced: Sandra D. Michael, a professor of biological sciences and the university’s faculty athletics representative. 

Faculty representatives are supposed to guard academic integrity in athletics, doing things like developing missed class guidelines and keeping players on track to graduate. 
But Ms. Michael lobbied admissions officials to reverse their decision to reject one prospective student who had a grade point average below 2.0. She succeeded, and the 

student was admitted. She also reportedly pushed for a system to ease the way for similar applicants, and she tried to disband the Faculty Senate’s athletic oversight 



committee. 

Ms. Michael, who declined an interview request, is one of several faculty members to come under fire in recent months for their role in athletic department controversies. The 

accounts raise worries that professors are getting too close to teams they are supposed to oversee, At the University of Southern California, a faculty athletics representative 
shared blame as sports agents purportedly transferred more than $100,000 in cash and benefits to two star athletes. A professor at Indiana University Purdue University 

Indianapolis improperly certified the academic eligibility of nearly 100 players. 

One former faculty representative _r__e__v___e__a__[_e___d_ to The Chronicle that she had asked professors to change the grades of failing student athletes. She admits crossing the line but 

says her impulse was to help students academically. 

How close is too close? Many faculty reps receive free football and basketball tickets, seats on team charter flights, access to VIP events, and other special treatment that 

their peers say make it hard to stay independent of athletic departments. Indeed, some reps even take stipends paid for by those departments. 

Despite questions over their role, many faculty representatives defend their work monitoring athletics, and many play an integral part in keeping programs clean. Some 

deserve credit for helping their institutions avert potential crises, and several colleges have clarified responsibilities to give faculty reps more authority. 

Still, critics say the divided loyalties felt by many reps pose a growing risk. "Intercollegiate athletics is exploding in importance and potential vulnerability to universities, and 

the job of the faculty rep hasn’t changed in the last 40 years," says John S. Nichols, co chair of the Coalition on Intercollegiate Athletics, an alliance of faculty senates from 57 

NCAA Division I A institutions that has called for changes in the position. 

He views the faculty rep like the fabled Dutch boy with his finger in the dike. "It’s this huge dike with a massive amount of water on the other side," he says. "If the dike bursts, 

universities are going to have big problems." 

An Unclear Role 

Faculty members have a long but inconsistent history of involvement in college sports. They played a central part in the formation of athletics conferences and helped 

manage the growth of intercollegiate athletics from the earliest days of the NCAA. But as programs hired professionals to balance the growing budgets and stay in line with 

a thicket of rules, their role was slowly marginalized. 

By the late 1980s, when college sports faced a series of high profile academic abuses, faculty representatives were criticized for not exerting more control. 

A 1989 report by the Knight Commission on Intercollegiate Athletics singled them out for falling down on the job. "Some faculty athletics representatives have not fulfilled 

their potential as guardians of the academic interest," the commission said. "Your task," commissioners advised professors involved in athletics, "is to help insure that our 

institutional representatives to the NCAA are not confused about their purpose." 

More than 20 years later, many still lack clarity about their role. According to a 2008 report by the Faculty Athletics Representatives Association, nearly 40 percent of its 

Division I members do not have a formal job description, which goes against NCAA quidelines. And many say they receive little training. 

"Faculty athletics representative" is also a bit of a misnomer: Barely half of Division I A faculty representatives were appointed with approval of a campus faculty governance 

body--instead, they were simply put in place by presidents or chancellors--according to research to be published in a forthcoming issue of the Journet oflntercoltegiete 

Sport. That alienates some from their faculty constituencies, keeping them largely beholden to their administrations. 

On campuses with big time sports, the job requires a commitment of at least 10 to 15 hours a week, with what many feel is insufficient release time from teaching. One 

faculty rep says he answers about 1B e mails a day related to athletics, and works six hours on Sundays to keep up. Another who became involved in league and NCAA 

governance, as more representatives are now required to do, spent 3B days away from campus last year on sports related matters. 

Tenure is not a job requirement, but the overwhelming majority of faculty representatives have it, giving them the freedom to speak out without repercussions. That has 
empowered some to identify faculty colleagues giving easy grades to athletes, point out problems with independent studies, and push programs--against the wishes of 

athletic officials--to publicly list players’ majors to ensure that they aren’t being channeled into certain fields. 

Others have used their skill with data to become more indispensable to coaches. When the NCAA established stricter academic progress requirements for athletes, David E. 

Clough, an engineering professor and the faculty rep at the University of Colorado at Boulder, developed a spreadsheet that helps coaches project the academic risk of 

incoming recruits. He has sent copies to about 100 athletic departments. 

Still, some faculty representatives find it difficult to consistently stand up for what’s right. R. Scott Kretchmar, who served as the faculty rep at Pennsylvania State University for 

10 years until stepping down in July, says he tried to be reasonable and see the perspective of coaches. "But every time I said no, I felt like I had to say yes two times," he 
says, "Otherwise they would see me as an obstacle and one who made their job more difficult." 

Gary R. Roberts, dean of the law school at Indiana Purdue, who has been a faculty representative for nearly 25 years on two campuses, says faculty reps are compromised 

from Day One. 

"By the very nature of the job, you’re going to become an insider and less likely to be as diligent as you ought to be," Mr. Roberts says. "You have no power in monitoring 

the behavior of a department run by people who could get themselves elected governor if they wanted to be." 

O.uestionable Oversight 

Compared with athletic directors and coaches, faculty athletics representatives have limited authority. And yet some are asked to watch over aspects of departments that 

even professionals have trouble keeping an eye on. Noel M. Ragsdale, a former faculty representative at the University of Southern California, had the unenviable 

responsibility of presiding over the compliance department--which monitors compliance with NCAA rules--when Reggie Bush, a former Heisman Trophy winner, along with 
members of his family, reportedly accepted some $100,000 in improper financial benefits, including weekly payments of at least $1,500 and the free use of a home, while he 

competed as an amateur, 

According to a June report by the NCAA’s Division I Committee on Infractions, Ms. Ragsdale, a law professor, and the compliance staff--at one point just a single official-- 

did not investigate claims in news accounts describing Mr, Bush’s unusually close relationship with a prominent sports marketer. She also did not adequately look into 

allegations of improper payments made to O.J. Mayo, a former star Trojan basketball player, the report says. The money came from a sports agent whom Ms, Ragsdale, a 

former chair of the NCAA’s Infractions Appeals Committee, knew had previously paid another athlete, The university’s failure to adequately monitor the two players’ activities 

led to a two year bowl ban and other penalties that will probably cost the department millions of dollars in lost revenue. 



Other faculty representatives have run into difficulties as their universities have used sports to elevate their standing. William N. Kulsrud, an associate professor of accounting 

and a former faculty representative at indiana Purdue, served in the position during the program’s transition to the NCAA Division I level, in the late 1990s. But as the 

university moved up the prestige ladder, Jt was not prepared for the increased demands of Division I, and relied on a staff that was insufficient for the job. 

According to a March report from the NCAA’s Committee on infractions, Mr. Kulsrud and Bret A. Shambaugh, a former academic adviser who was also head of compliance, 

improperly certified the eligibility of 97 athletes in all :14 of the university’s sports during a four year period ending in 2007, allowing players who were not eligible to do so 

to compete and receive scholarship aid. 

Mr. Kulsrud and the university’s registrar, who were to serve as co chairs of an athletics eligibility committee, were supposed to meet twice a year to make sure that players 

were taking the proper courses to stay on track to graduate. During one three year stretch, the report says, they didn’t meet at all. 

As a result of the mistakes, the athletic department was placed on probation for three years, and faces a reduction of scholarships and the vacating of wins in six sports. Mr. 

Kulsrud, who declined to speak with The ChronLde, has been removed from the position. 

Blurry Lines 

Questions about the insider status of faculty representatives--or their stumbles on the job--have trivialized their role on some campuses, Nearly one third of Division I A 

faculty reps are not consulted on major athletics decisions, says the forthcoming article in the Journol oflntercollegLote Sport. And according to a 2007 Knight Commission 

survey, faculty members say the perks many faculty reps receive can undermine their objectivity, 

Faculty representatives who accept those benefits and cheer for their teams say they sometimes worry about how they are viewed. Even though he made annual reports to 

faculty leaders about athletics and says he kept the university’s academic stature foremost in his mind, Jack Evans, who was the faculty athletics representative at the 

University of North Carolina at Chapel Hill for :15 years, is also a fan. 

"I enjoy watching Carolina teams play, and I certainly enjoy watching them win," says Mr. Evans, who is a professor of operations, technology, and innovation management in 

the Kenan Flagler Business School. He stepped down as faculty rep this past July in anticipation of retiring later this year. He is friends with the athletic director and says when 

they sit together at games, "you would see me being more demonstrative than he is." Although Mr. Evans has never felt that his behavior stood in the way of monitoring the 

athletic department, he says, "I could understand why other people could be suspicious about it." 

in his office, he keeps an autographed copy of a basketball commemorating the Tar Heels’ 2009 national championship, and his appointment came with free lower level 

season tickets to basketball games and his choice of an all expense paid trip to a marquee bowl game or the one in which his university was playing. (He has attended only 

North Carolina’s games.) 

Seeing the spectacle up close has helped him better understand the relationships among the league, network television, and the players, he says. 

"I wouldn’t push what I’m about to say terribly hard, but it’s one aspect of understanding where the intercollegiate athletics enterprise is," he says of the bowl trips, "I 

probably rationalize that a little, but not totally." 

Faculty reps say that bowl games and other road trips with teams can help them perform aspects of their jobs that they couldn’t do otherwise. They see big donors, visit with 

university trustees, watch how coaches interact with players, and show athletic officials that they are not :100 percent oppositional. "But after you’ve done it a couple of times, 

it’s more like work to go to those things," says Todd A. Diacon, a former faculty rep at the University of Tennessee, who is now deputy chancellor at the University of 

Massachusetts at Amherst. 

Although Percy Bates has been the faculty representative at the University of Michigan for 20 years, he hardly seems to have tired of the job. He still wears a ring from the 

1997 season, when the Wolverines shared the national title in football, 

Mr. Bates, a professor of education, stands on the floor at Michigan basketball games. He says he does it to prevent unseemly agents or boosters from gaining access to 

athletes, a response to a scandal in the early 1990s in which one booster’s floor presence may have helped him make contact with players, 

"I get paid to teach and spend a lot of time with athletes, and I don’t necessarily feel that if there is a perk or two with it, that the perk is designed to buy me off," Mr. Bates 

says. "There is nothing they could give me that would be worth turning my head to something I feel we should be doing." 

But Mr. Kretchmar, the former faculty representative at Penn State, says he is uncomfortable with the degree to which some of his fellow faculty reps are fans, "Rooting too 

hard for the wins may lower your threshold of objectivity, so you’re less likely to blow the whistle," he says. "A degree of distance is helpful to do the job the right way." 

Mr. Kretchmar, a sport ethicist, says he never flew to away games with teams or hobnobbed with coaches, and he refused an office in the athletic department. "Usually when 

i’d meet with coaches, i’d do it in my office, so they could see all my books," he says, "I wanted to remind them what my main identity is--I’m a faculty person." 

Both Michigan and North Carolina are under NCAA investigation--Michigan for reported practice time violations by the football team, and Carolina for alleged academic 

fraud, as well as improper contact between agents and players. 

Mr. Evans, who is one of two members of the faculty investigating the potential NCAA infractions at Chapel Hill, says that athletic departments could do a better job of spot 

checking for potential problems, but that it’s nearly impossible to prevent them. "There’s no way to vaccinate these young men and keep them safe from their own immaturity 

or willingness to give in to temptation," he says. 

Still, he accepts responsibility for the recent problems. "i’m uncomfortable with it, you bet I am. I don’t like it and the AD doesn’t like it, and it happened on my time," he 

says, "Were there warning signals along the way we failed to detect? That’s the kind of topic that has had me waking up at 3 o’clock in the morning wondering what was it I 

didn’t see. Was there something I could have spotted?" 

Redefining the Role 

The increasing demands of the job, along with questions about the effectiveness of faculty members in doing it, have led some colleges to overhaul the position. 

in response to its problems, indiana Purdue is planning to create a dual faculty rep approach, dividing the responsibilities between two people. The chancellor also now 

appoints a faculty member as his chief of staff over athletics, The position, which will probably rotate to a different faculty member every few years, is responsible for 

working closely with the athletic director and the department on a daily basis. 



The changing job has also led the leadership of the Faculty Athletics Representatives Association to discuss additional training for its membership. The association hopes to 

establish a Division [ institute in coming months to provide several days of intense annual workshops that would educate faculty reps about emerging problems and prepare 

them for their increased NCAA governance responsibilities, 

Southern California, meanwhile, has taken significant steps to clean up its act. In June it hired Louis J, Freeh, a former director of the Federal Bureau of Investigation, to advise 

the athletic department on how to protect its athletes from agents and other unsavory outside parties. His firm, Freeh Group International, is conducting an assessment of the 

athletics culture at the university and making recommendations to the administration about how to handle high profile athletes. 

The Trojans’ athletics program, which has appealed some of the NCAA’s penalties, has also beefed up its staff. Officials announced in July that they had named the nation’s 

first vice president for athletics compliance. By the end of August, the department’s former one person compliance office had reportedly become a staff of nine, one of the 
nation’s largest. With low level compliance positions paying more than $100,000, the university is very likely spending more than $1 million annually to monitor athletics. 

Ms. Ragsdale, the university’s former faculty representative, declined to speak about the case. "It would be particularly inappropriate for me to comment," she said in an e 

mail, "however much I might wish to do so." 

This month, NCAA officials concluded an investigation into the Binghamton basketball program, finding no major violations. But the system office has approved a series of 

changes, including naming an independent athletics oversight officer who reports to the system’s Board of Trustees and chancellor. Binghamton’s conference recently 

introduced a policy barring faculty reps from advocating on behalf of prospective athletes. And the university has found a new faculty athletics representative. 

As for Ms. Michael, she’ll have more time now to focus on academics. 

The Making of a Faculty Rep 

How does a professor get to be a faculty athletics representative? The NCAA requires its member institutions to have one, but paths to the position can vary greatly. 

Faculty representatives must be members of an institution’s faculty or administrators who hold faculty rank. The NCAA has few other requirements for the job, but its 
handbook says that faculty reps should be involved in developing a comprehensive plan for the institutional control of athletics, helping to ensure academic integrity in the 

athletic department and maintaining student athlete welfare. 

Many appointments are initiated by the administration, Nearly two thirds of Division I A faculty reps are picked by the president or chancellor without any faculty input, 

according to a 2008 report on the position, Most of the rest are selected by the chief executive after faculty nomination. 

Many reps have served in faculty governance positions or sat on athletic oversight committees. Many also played competitive sports in high school or college, or consider 

themselves sports fans, if not fans of their own colleges’ teams. And they come from all kinds of disciplines: business, education, engineering, history, law--even biblical 

studies. 

For better or worse, they also tend to stay in the position for a while. According to the 2008 report, some 90 percent of Division I A reps have held the job for more than 10 

years. 

On big time campuses, the job requires at least 10 to 15 hours a week. In addition to the free football and basketball tickets and other perks that major college reps receive 

for fulfilling their responsibilities, about a third are paid for their work. Of those who are, they earn about $13,000, on average, every year. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Yakola, Amy <ayakola@theacc.org> 

Tuesday, November 2, 2010 9:32 PM 

Charles W. Steger <stege@vt.edu>; Donna Shalala <dshalala@miami.edn>; Eric Barron <ebarron@t~u.edu>; G.P. Bud Peterson 

<bud.peterson@gatech.edn>; H. Holden Thorp <holden@unc.edu:~; James F Barker <jbarke@clemson.edu>; Nathan O. Hatch 

<hatch@wfu.edu-~; Randy Woodson <Randy Woodson@ncsu.edu>; Richard H. Brodhead <richard.brodhead@duke.edu-~; Teresa A. 

Sullivan --~plesident.sullivan@irginia.edu:,; Wallace D. Loh --~lohw@umd.edu:,; William P. Leahy --%ahy@bc.edu:,; Carolyn Callahan 

(cmc@irginia.edu); Charles Wellfold (cwellfold@crim.umd.edu); Clyde McCoy (cmccoy@med.mimni.edu); Joseph Beckham 

(ibeckham@fsu.edu); L~ry Killough (larry@t.edu); Larry L~2c’orge (rllafg@cle~nson.edu); Broo~ne, Lissa L <lbroome@em~l.unc.edu>; 

Martha Putallaz PhD (putallaz@duke.edu); Nicholas Hadley (Hadley@umd.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu); Richard D 

Carmichael (carmicha@wl’u.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sam Pardue (samj~ardue@ncsu.edu); Sue Ann Allen 

(sne.bidstmp@chbe.gatech.edu); Craig Littlepage (ckl9e@virginia.edu); Dan Radakovich (drad@athletics.gatech.edn); Debbie Yaw 

(d_;,ow@ncsn.edu); Baddour, Richard A <dbaddour@nncaa.unc.edu;,; Gene DeFilippo (Gene.d@bc.edu); Jim Weaver 

(weaverj@vt.edu); Kevin Anderson (kevin@umd.edu); Kevin White (kwhite@duaa.duke.edu); Kirby Hocutt (hocut@miami.edu); Randy 

Spetman (rspetman@fsu.edu); Ran Wellman (wellmanr@wfu.edu); TerO’ Don Phillips (pterty@clemson.edu); Allison Rich (arich@tgu.edu); 

Barbara Kennedy-Dixon (kbarbar@clemson.edu); Barbara Walker (walkerbg@wfu.edu); Miller, Beth <bmille@uncaa.unc.edu>; Connie 

Nickel (cnickel@miami.edu); Jaclyn Jacki Silax (jsilar@&taa.duke.edu); Jane Miller (jm2y@vi~ginia.e&0; Jody Mooradian 

(mooradjo@bc.edu); Kathy Worthington (kworihin@umd.e&0; Katie ttill (cahill@clemson.edu); Michelle Lee (michellelee@ncsu.edu); 

Sharon McCloskey (smcclosk@vt.edu); Theresa Wenzel (twenzel@athletics.gatech.edu) 

Swofford, John <j swoflbrd@theacc.org>; Elliotk Jeff<jelliott@theacc.org>; Finch, Nora Lynn--~nlfinch@theacc.org>; Kelly, Michael 

<mkelly@theacc.o~g>; Lyons, Shane <slyons@theacc.org> 

ACC Fall Sportsmanship ~Veek 

2010 ACC Sportsmanship ~Veek.pdf 

Sent on behalf of Commissioner Swofford: 
In the below link you will find a page from theACC.com about the first-ever ACC Fall Sportsmanship Week. 
This initiative is running from November 1 through November 7 and was designed to emphasize and promote sportsmanship as it relates 
to our teams, conference and fans. 
In addition to theACC.com link, the attached document contains the overview that was communicated at the October meetings and 
provides a summary of the entire initiative. 
http ;//ww~v.t hea cc~com/t his -h;!ac c -spo~-~smam;hip~html 
Hope this finds you well. 



Purpose: 

Ho ember l-Ho ember 7 

The Atlantic Coast Conference will highlight its fall sports with an ACC Sportsmanship Week from 

November 1 through November 7, as approved at the recent spring meetings. The ACC Sportsmanship 

Week is a campaign to emphasize and promote sportsmanship as it relates to our teams, conference 

and fans. Through releases, social media, video and web sites, the conference and member schools 

will showcase its continuous commitment to sportsmanship. 

Team Initiatives: 

During the week of November 1 - November 7, each team will participate in a pregame handshake. 

Understanding that each sport/host institution follows a different pregame routine, an outline of when 

the handshake will occur must be reflected in the timing sheet that is shared with the appropriate 

coaches, administrators, officials and any television partner. The handshake may be incorporated 

anytime prior to the start of the game. 

Communication Platforms: 

Press Release: posted on theACC.com 

distributed to each institution (SID, Marketing, Coaches and Administrators) 
media release to master ACC list 

Social Media: 

PSA: 

PA Script: 

ACC Network: 

Miscellaneous: 

release will be posted on the ACC Facebook page 

sportsmanship PSA posted on ACC YouTube Channel and theACC.com 

utilize initiative in the ACC social media contest of the week 

tweets throughout the week by ACC Twitter account (include release, PSA, etc.) 

sportsmanship PSA available on theACC.com and ACC YouTube Channel 

distributed to all schools hosting home events as well as ACC championship sites 

Live mention in the football game of the week (highlighting overall initiative) 

NACDA Daily Review 

NCAA platforms (website, news, Champions Magazine) 
ACC Championships - FSN television coverage/ACC Network (webstream) coverage 



Ho ember l-Ho ember 7 

Sports (Home Events): 

Tuesday, Nov 2 

Wednesday, Nov 3 

Thursday, Nov 4 

Friday, Nov 5 

Men’s Soccer: 

Women’s Soccer: 

Football: 

Volleyball: 

Field Hockey: 

Men’s Soccer: 

Volleyball: 

Florida Atlantic @ NC State 
Campbell @ Virginia 
William & Mary @ Maryland 

ACC Tournament Quarterfinals 

Georgia Tech @ Virginia Tech 

Wake Forest @ NC State 

ACC Championship Quarterfinals 

Wake Forest @ Duke 
Boston College @ Virginia Tech 
Clemson @ North Carolina 
Coastal Carolina @ Maryland 

Maryland @ Virginia 
Boston College @ Virginia Tech 
Duke @ NC State 
Florida State @ Georgia Tech 
Miami @ Cleinson 
Wake Forest @ North Carolina 

Cross Country: HoMe Open 
Cavalier Invitational 

Women’s Soccer: ACC Tournament Semifinals 

Saturday, Nov 6 

Field Hockey: 

Football: 

ACC Championship Semifinals 

Maryland @ Miami 
NC State @ Clemson 
Virginia @ Duke 
Boston College @ Wake Forest 
North Carolina @ Florida State 

Sunday, Nov 7 

Volleyball: 

Cross Country: 

Men’s Soccer: 

Women’s Soccer: 

Maryland @ Virginia Tech 
Florida State @ Clemson 
Duke @ North Carolina 
Miami @ Georgia Tech 
Boston College @ Virginia 

Pack Invitational 

Virginia @ NC State 

ACC Tournament Finals 

Field Hockey: ACC Championship Finals 



From: 

Sent: 

To: 

Subject: 

2010 Dr Pepper ACC Football Championship <adoughty@theacc.org> 

Wednesday, November 10, 2010 11:46 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

You have been invited 

Dear Lissa, 

It is my pleasure to invite you to join us for the 2010 Dr Pepper ACC Football 
Championship in Charlotte, North Carolina on December 4th, 2010. 

The Atlantic Coast Conference is excited to be hosting the 6th Annual Dr Pepper ACC 
Football Championship in conjunction with the Charlotte Local Organizing Committee. 

This year’s Dr Pepper ACC Football Championship will be played on December 4th, 2010, 
at 7:45 p.m. EST at Bank of America Stadium in Charlotte, N.C. The game will be 
televised nationally on ESPN. 

We certainly hope that you will join us for this fun-filled championship weekend as many 
activities have been planned. You will be able to see full descriptions of the events by 
clicking on the link below and will receive a detailed itinerary upon your arrival to 
Charlotte. 

Upon completing your RSVP, you will be able to print out more specific information 
regarding accommodations, activities, transportation, directions and maps. 

Please click here to view your invitation and formally submit your RSVP. 

If you are unable to click the link above please copy and paste the following link into your 
browser: 
h ttp :!iwww.sportssystems. com/clien tsiA CCiin vite!index, cfm ?u uid=36A C428C-E1 DS- 
82E3-7D48FO7AFA7624C6 

If you have any questions or need additional information, please contact Allison Doughty, 
Associate Director for Football Operations, at the ACC office at 336.854.8787 or at 
adouqhty@theacc.orc~. 

Sincerely, 
John D. Swofford 
Commissioner, Atlantic Coast Conference 



From: 

Sent: 

To: 

Subject: 

2010 Dr Pepper ACC Football Championship <adoughty@theacc.org> 

Wednesday, November 10, 2010 11:22 PM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

Confimmtion of Registration 

2010 Dr Pepper ACC Football Championship 

Dear Lissa, 

Thank you for your RSVP for this year’s Dr Pepper ACC Football Championship game. 
Please take a moment to view the details of your confirmation below. 

Please click here to make any changes to your RSVP. 

If you have any questions or concerns regarding your reservation details below, please 

contact Allison Doughty at the ACC Office at 336.854.8787, or at adoughty(c~theacc.org . 

Your requests are detailed below: 

TRANSPORTATION 

Flying/Driving: Driving 

HOTEL ACCOMODATIONS: 

ROOM AT THE WESTIN CHARLOTTE: Yes 
ROOM TYPE: Double 
SMOKING PREFERENCE: Non-Smoking 
ARRIVAL DATE: 12/03/2010 

DEPARTURE DATE: 12/05/2010 

TICKETS 

ACC Commissioner’s Tailgate: 2 Dr. Pepper ACC Football Championship Game: 2 

Allison Doughty 
Associate Director for Football Operations 

Atlantic Coast Conference 
P.O. Drawer ACC 
Greensboro, NC 27417 
P- 336.854.8787 ext. 265 
F- 336.369.1212 

adoughty@theacc.org 



From: 

Sent: 

To: 

Subject: 

A~tach: 

Babcock, Lindsey <lbabcock@theacc.org> 

Friday, November 19, 2010 1:18 PM 

Carolyn Ca]laban (cmc@vi~inia.edu); Charles Welltbrd (cwelltbrd@crim.umd.edu); Clyde McCoy (cmccoy@med.miami.edu); Joseph 

Beckham (j~ckhaan@fsn.edu); Larry Killough (larry@vt.edu); Larry La~’orge (rllat~@clem~m.edu); Broome, Lissa L 

<lbroome@email.unc.edu>; Martha Puta]l~ PhD (putall~@duke.edu); Nicholas Hadley (Hadley@umd.edu); Pamela 

Perrewe’ (pperrewe@cob.fsu.edu); Richaid D Carnfichael (carmicha@wfu.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sam Pardue 

(sam pardue@ncsu.edu); Sue A~m Allen (sue.bidstrup@chbe.gatech.edu) 

Lyons, Shane <slyon@theacc.org>; Brown, Shmnaree <sbrown@theacc.org>; DiAmico, Cecelia --~cdiamico@theacc.org >; Swofford, 
John <jswoflbrd@fl~eacc.org>; Elliott, Jeff <jelliott@theacc.org>; Finch, Nora Lynn <nlfinch~theacc.org>; Kelly, Michael 

<mkelly@theacc.org>; Hicks, Karl <khicks@theacc.org>; Yakola, Amy ~:ayakol~theacc.org>; Craig Littlepage (ckl9e@irginia.edn); 

Dan Radakovich (drad@athletics.gatech.edu); Debbie Yow (d~-ow@ncsu.edu); Baddour, Richard A <dbaddour@uncaa.nnc.edu>; Gene 

DeFilippo (Gene.d@bc.edu); Jim Weaver (weaverj@vt.edu); Kevin Anderson (kevina@umd.edu); Kevin White (~vhite@&~aa.duke.edu); 

Kirby Hocutt (hocutt@mimni.edu); Randy Spetman (rspetman@fsu.edu); Ron Welhnan (wellman@wfu.edu); Terry Don Phillips 

(pterry@clemson.edu); Alli~m Rich (arich@t?~u.edu); Barbara Kennedy-Dixon (kbarba~r@clemson.edu); BarbaJra Walker 

(waJkerbg@wfu.edu); Miller, Beth <bmille@uncaa.unc.edu>; Connie Nickel (cnickel@miami.edu); Jaclyn Jacki Silar 

(jsilar@duaa.duke.edu); Jane Miller (jm2y@virginia.edu); Jody Mooradian (moomdjo@bc.edu); Kathy Worthington (kworthin@umd.edu); 

Katie Hill (caNll@clemson.edu); Michelle Lee (michelle lee@ncsu.edu); Sharon McCloskey (smcclosk@vt.edu); Theresa Wenzel 

(twenzel@athletics.gatech.edn); A~aron Aaker (aake@bc.edu); Almee Cmpenter (acmpenter@admin.fsu.edu); Alex Dominato 

(adominato@fsu.edu); Hermm~, An~y S <Nschae@uncaa.unc.edu>; Art Markos (am@virginia.edn); Bert Locklin (blocklin@vt.edu); Brad 

Wood?" (cbwoody@clemson.edu); Brandi Kerrigm~ (brandi.kerfigm~@bc.edn); Bret Cowley (bcoMey@ma~,ler.fsu.edu); Bridget McSorley 

(mcsorlbb@vt.edu); Carly Parisean (carly.pariseat@bc.edu); Carrie Doyle (camedoyle@ncsu.edu); Cathy Jones 

(cmjones@admin.fsn.edu); Christopher B. Kennedy (ckennedy@acpub.dnke.edu); Cindy Hartmann (chartmann@dt~a.duke.edu); Cody 

Gambler (cgamble@umd.edu); Courtney Vinson (cvinson@clemson.edu); Craig Anderson (ceandeN@gw.ncsu.edu); Dan Raben 

(d.mbenl@mimni.edu); Dan Trump (dtruml0@nmd.edu); David Reed (reed@miami.edu); Deborah Foley (dfoley@miami.edu); Lindsey. 

Erin <elindsey@uncaa.unc.edu>; tteather Robertson (herobert@vt.edu); Jennifer Santiago (iasantiago@admin.fsu.edu); Jim Booz 

(jwb8q@virginia.edu); Jim Curry (jmcun?/~ @umd.edu); Jody Smith (jlsmifla@fsu.edu); Jordan Redavid (redavid@miami.edu); Jnlie Heyde 

(julieheyde@ncsu.edu); Karen Kelly (k.kelly2@miami.edu); Katreshia Louis (ldouis@at.gtaa.gatech.edu); Kirsten Elleby 

(ellebykc@wfu.edu); Lance Ma~rkos (markos@uncaa.tmc.edu); Ga]lo, Jr., Larry A. <athgallo@tmcaa.unc.edu>; Lizzie Gomez 

(lgomez@umd.edu); Mal7 Gimdina (mgio~rdina@dnaa.duke.edu); NC State Intern (cointern@gw.ncsn.edu); Niesha Cmnpbell 

(ncmnpbell@duaa.duke.edu); Paul Parker (pparke@at.gtaa.gatech.edu); Robin Pate (robin pate@ncsu.edu); Green, Shelly 

<sjgreen@uncaa.unc.edu>; Stephmfie Ellison (saelli@clemson.edu); Steve Flippen (wsl3h@virginia.edu); M~Joy, Susan B 

< sbmaloy@uncaa.unc.edtP,; Tim Parker (tparke@vt.edu); ’][’odd Hairston (hairslct@vvfu.edu); Todd Mesibov 

(tmesibov@dtuaa.duke.edu); Tony Hernandez (themandez@miami.edu); Vanessa Fuchs (vfuchs@fsu.edu); Yadira Reyes 

(reyesya(.@bc.edu) 

Updated Legislative Q and A 

2010-11 DI Q and A Vol 2.pdf 

Attached is the UPDATED legislative Q & A docLm~ent that the NCAA has put together~ Please note that this is jL~st m~ L~pdated version of the one that had been sent 

~:o yo~ earlier, }:()r y.:_~ur convenience this docun~en~: has also been add~-_~d t.:_~ ACCOnline, Pl~-_~ase let me know if ~.,ou haw:, any q~estions 



2010-11 NCAA Division I Legislative Proposals 
Question and Answer Document 

(Updated: November 19, 2010) 

This document contains questions and answers to assist the NCAA membership in its understanding 
of select proposals in the 2010-11 legislative cycle. 

NCAA Proposal No. 2009-19-A Personnel -- Limitations on Number of Coaches and Off- 
Campus Recruiters -- Women’s Sand Volleyball and Women’s Volleyball 

Question: For an institution that sponsors both women’s volleyball and women’s sand 
volleyball, how many" coaches may" work with both sports? 

Answer: For such an institution, the total number of coaches who ma,v work with both 
programs is four. Each institution may determine how many of the four coaches will 
~vork with each sport. For example, one coach may work exclusively as a women’s 
sand volleyball coach, one may work exclusively as a women’s volleyball coach and 
two coaches may work with both sports. Another institution may choose to have all 
four coaches’ work with both sports to varying degrees. 

Proposal No. 2009-19-B Personnel -- Limitations on Number of Coaches and Off-Campus 
Recruiters -- Women’s Sand Volleyball 

Question: If an institution sponsors both sports and has two separate staffs as proposed in 
Proposal No. 2009-19-B, which individual would be responsible for negotiating 
practice time when seasons overlap or which court volleyball student-athletes 
participate on the sand volleyball team or vice versa? 

Answer: These types of decisions would need to be made by the director of athletics and/or 
coaches at each institution. 

Question: May an institution appoint a director of operations for women’s sand volleyball or 
women’s volleyball if the individual is a countable coach in the other sport? 

Answer: Yes, provided the individual does not engage in an5, coaching activities or off-campus 
recruiting activities in the sport in which he or she is not designated as a countable 
coach. The individual would not be permitted to report back to the coaching staff, in 
the sport in which he or she selwes as director of operations, any information 
regarding observations of prospective student-athletes while engaged in off-campus 
recruiting for the sport in which he or she is a countable coach. 
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Proposal No. 2009-70-A Financial Aid -- Maximnm Institutional Grant-In-Aid Limitations by 
Sport -- Women’s Sand Volleyball 

Question: Why were the women’s sand volleyball’s equivalency and counter liinits in Proposal 
No. 2009-70-A chosen? 

Answer: As stated in the rationale for Proposal No. 2009-70-A, limiting the number of 
women’s sand volleyball equivalencies to six among 14 total counters is appropriate 
based on the anticipated playing rules for ~vomen’s sand volleyball. Those rules 
would permit five two-person units to compete as a team in competition. During the 
sport’s emergence, it is anticipated that there will be a high number of student-athletes 
who will participate in both ~vomen’s volleyball and women’s sand volleyball. 
Further, limiting the total number of counters will assist in maintaining competitive 
balance. Based on the information provided to the NCAA Committee on Women’s 
Athletics related to the current women’s sand volleyball participation numbers, these 
financial aid limits provide appropriate financial aid opportunities as the sport 
develops as an NCAA sport. Finally, eight equivalencies for women’s sand 
volleyball is appropriate for institutions that do not sponsor women’s volleyball 
because the concerns regarding the number of student-athletes who participate in both 
sports do not exist at those institutions. 

Question: What is a counter? 

Answer: A "counter" is an individual who is receiving institutional financial aid that is 
countable against the aid limitations in a sport. The most common way a student- 
athlete becomes a counter is by receiving financial aid based in any degree on 
athletics ability (i.e., athletics aid). Recruited student-athletes also become counters 
if they receive outside financial aid for which athletics participation is a major 
criterion. More information about counters is available in NCAA Bylaw 15.5.1. 

A student-athlete who is a counter is counted against the aid limitations for the sport 
in which she participates. For student-athletes who participate in multiple sports, the 
multisport participants legislation (Bylaw 15.5.9) determines the sport aid limitation 
against ~vhich the student-athlete’s aid must be counted. The multisport participant 
legislation specifies that a counter who practices or competes in women’s volleyball 
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Question: 

Answer: 

and one or more other sports (other than basketball) shall be counted in women’s 
volleyball. Therefore, a student-athlete who receives athletics aid and is on the roster 
for women’s sand volleyball, but practices or competes in women’s volleyball is a 
counter for women’s volleyball and does not affect the maximum team financial aid 
limit for women’s sand volleyball. 

Example: Counter Participating in Women’s Volleyball and Receiving 
Athletics Aid from Women’s Sand Volleyball. 

Beach University sponsors women’s volleyball and women’s sand volleyball. The 
women’s volleyball team has awarded 12 athletics grants-in-aid for 2011-12, leaving 
room for no additional counters. The university’s women’s sand volleyball program 
has awarded athletics grants-in-aid totaling 2.50 equivalencies to six individuals. 
Those six individuals are the women’s sand volleyball team’s only counters, and none 
of them receive any, additional countable financial aid. One of those individuals, 
San@, signed a 2011-12 athletics financial aid agreement for 50 percent of a full 
athletics grant-in-aid (0.50 equivalency). 

During the 2011 fall term, Sandy practices with the university’s women’s volleyball 
team. The multisport participants legislation requires Sandy to be considered a 
counter for the women’s volleyball program. Consequently, the women’s volleyball 
program has exceeded its permissible number of counters by one. However, once 
Sandy becomes a counter for the women’s volleyball program, she is no longer a 
counter for the women’s sand volleyball program. Therefore, the equivalency total 
for women’s sand volleyball is reduced to 2.00, and its number of counters is reduced 
to five. This is true even if Sandy practices or competes for the women’s sand 
volleyball program in the same academic year. 

How is athletics aid awarded in head-count sports and in equivalency sports? 

Women’s volleyball is a head-count sport. That means each student-athlete who is a 
counter in that sport counts against its maximum of 12 counters. This is true 
regardless of the amount of countable aid the student-athlete receives. 

In contrast, women’s sand volleyball is an equivalency, sport with a maximuln of 14 
counters. That means each student-athlete who is a counter in that sport counts as 
one of the permissible 14 counters, but only counts against the team’s maximum 
financial aid limit based on the anaount of countable financial aid the student-athlete 
receives. Once a student-athlete becomes a counter in an equivalency sport, the 
institution must count all institutional aid that individual receives for room, board, 
books, tuition and fees up to the value of a full grant-in-aid when determining the 
amount that counts toward the team’s financial aid limit. Information for calculating 
a student-athlete’s equivalency is located in Bylaw 15.5.3.2. 
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Example:    Effect of Awarding Athletics Aid - Women’s Volleyball versus 

Women’s Sand Volleyball. 

Hardcourt University is finalizing its plans for offering athletics grants-in-aid for 
2011-12. It already has awarded 10 full grants-in-aid to members of its women’s 
volleyball team and 1.25 equivalencies to seven lnembers of its women’s sand 
volleyball team. There are three students under consideration for offers of athletics 
aid - Amy, Beth and Cindy. The women’s volleyball coaches are considering 
offering Amy a full grant-in-aid, offering Beth tuition and fees and offering Cindy 
books. At Hardcourt, the value of a full grant-in-aid is distributed as follows: 

Award 
Percentage of a 

Full Grant-in-Aid 
Equivalency 

Tuition;~’ees 50% 0.50 

Room 25% 0.25 

Board 23% 0.23 

Books 2% 0.02 

Full Grant-in-Aid 100% 1.00 

If the offers are accepted by all three students, what effect will that have on the 
women’s volleyball team’s financial aid limit? How does that differ from the effect 
on the women’s sand volleyball team’s financial aid limits? 

Student- 
Athlete 

Offer of 

Athletics Aid 
Equivalency 

Effect 
Women’s 
Volleyball 

Amy Full Grant-in-Aid 1.00 +1 Counter 

Beth Tuition/Fees 0.50 +l Counter 

Cindy Books 0.02 +1 Counter 

on 
Effect on 

Volleyball 

Counters 

+1 Counter 

+l Counter 

+l Counter 

Women’s Sand 

Equivalencies 

+1.00 

+0.50 

+0.02 
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Women’s Volleyball 

Women’s Sand Volleyball 10 Counters 2.77 

Question: 

Answer: 

Note that regardless of the sport in which the students participate, that sport’s number 
of counters will increase by three. For women’s volleyball, this would cause the team 
to exceed its limit of 12 counters by one. For women’s sand volleyball, the team 
would be within its limit of 14 counters. The women’s sand volleyball team also 
would be within its limit of 3.0 equivalencies (1.25 + 1.00 + 0.50 + 0.02 = 2.77). 
Consequently, the women’s sand volleyball team would have 0.23 of a full grant-in- 
aid remaining. That amount may be awarded as long as the additional awards do not 
cause the team to have more than 14 counters. If any of the individuals have other 
institutional aid, then that aid must be included when determining the equivalency 
value that counts toward the team’s equivalency limit. Finally, as shown in the 
previous example, even if all three students accept athletics aid from the women’s 
sand volleyball program, if they practice or compete with the women’s volleyball 
team, then they must count against the women’s volleyball team limit of 12 counters 
and, as a result, would not count against the women’s sand volleyball team limits for 
counters or equivalencies. 

Is an institution permitted to reduce or cancel a student-athlete’s athletics aid? Are 
there certain criteria that need to be met? 

In all sports, unless an exception (e.g., midyear enrollment, exhausted 
eligibility/medical noncounter) applies, athletics aid is awarded for a period of one 
academic year. From the time the financial aid award letter is signed until the 
conclusion of the period of the award, athletics aid may not be reduced or cancelled 
on the basis of a student-athlete’s athletics ability, performance or contribution to a 
team’s success; because of an injul~; illness, or physical or mental medical condition; 
or for any other athletics reason. The institution is obligated to noti~ the student- 
athlete in writing of the opportunity for a hearing (which must be conducted outside 
of athletics) when institutional financial aid based in any degree on athletics ability is 
to be reduced or canceled during the period of the award, or is reduced or not 
renewed for the following academic year. 

Institutions are required to have reasonable procedures for promptly hearing such a 
request and the written notice of the hearing opportunity must include a copy of the 
institution’s established policies and procedures for conducting the required hearing, 
including the deadline by which a student-athlete must request such a hearing. 
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Proposal No. 2009-83 Playing and Practice Seasons and Division Membership -- Regnlations 
for Playing Season and Minimum Contest Requirements for Sports Sponsorship -- Women’s 
Sand Volleyball 

Question: How ~vill the compliance staff assess whether women’s volleyball student-athletes are 
practicing women’s volleyball or womeffs sand volleyball skills? ~Vhat will be the 
guidelines for coaches? 

Answer: 

Question: 

Answer: 

Question: 

The institution will have to be comfortable defending that those student-athletes who 
are practicing in either women’s sand volleyball or women’s volleyball practices are 
legitimate members of the applicable roster and those practices are during the 
appropriate segment of the declared playing season. Bylaw 15~5~9~7~1 provides 
guidelines by which an institution may judge ~vhether a student-athlete is a multiple 
sport student-athlete. Although these guidelines relate to the counting of financial aid 
(which is not an issue in these two sports since a multiple sport student-athlete will 
always count as a women’s volleyball counter), they set forth appropriate guidance. 

Does a student-athlete have a five-year window to play up to four seasons of either 
women’s volleyball or women’s sand volleyball? 

A student-athlete would have five calendar years from the time of initial full-time 
collegiate enrollment to compete in four seasons of both women’s volleyball and 
women’s sand volleyball. 

May a student-athlete come to an institution on a ~vomen’s sand volleyball 
scholarship in January after graduating from high school a semester early, participate 
in women’s sand volleyball that spring and become part of the women’s volleyball 
team in the fall? 

Answer: Yes; however, based on the current and proposed financial aid rules, the student- 
athlete would count as one of the 12 women’s volleyball counters beginning in the 
fall. Further, if the student-athlete participates in both women’s sand volleyball and 
women’s volleyball in the spring following high school graduation, she would count 
as one of the 12 women’s volleyball counters for that academic year (see Bylaw 
15.5.2.3 for information on midyear graduate replacements). 
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Question: 

Auswer: 

Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

If a student-athlete is participating in both women’s volleyball and women’s sand 
volleyball, she may be in an "in-season" situation with one sport or the other during 
the entire academic year. Does this mean she is pernaitted to spend 20 hours a week 
in one or the other the entire year? 

If one of the sports is in season, the student-athlete ~vould be limited to participating 
in 20 hours of countable athletically related activities per week and four hours of 
countable athletically related activities per day. The student-athlete could participate 
in the out-of-season sport for not more than eight of the 20 countable hours. If both 
sports are in season at the same time the student-athlete is still limited to 20 total 
hours of countable athletically related activities per week and four hours per day. If a 
student-athlete competes in both sports in the same day, such participation would 
count as three hours for that day and for the 20-hour limit for the week. 

If an institution does not need another sport for either gender-equity or sports- 
sponsorship purposes and also does not have money to fund women’s sand volleyball 
travel to get to the minimum of eight dates of competition, may the institution add a 
women’s sand volleyball team simply to pick up the opportuni~" to train year round 
and just use the two women’s volleyball nonchampionship segment competitions, 
which are already funded, to play sand volleyball? 

Yes. The playing and practice season establishes the maximum contest limits; 
however, it is not a requirement that an institution compete in the maximum number 
of dates of competition in the nonchampionship segment. In fact, an institution in 
this example, may participate in the two dates of competition for ~vomen’s sand 
volleyball and still compete in four other dates of competition in women’s volleyball 
during the declared nonchampionship segment if it so desires. The impact of such a 
schedule is that women’s sand volleyball shall not be used for sports sponsorship 
purposes. 

May an institution play in a women’s volleyball tournament on a Saturday and a 
women’s sand volleyball tournament on a Sunda~v during the same road trip? 

Yes, provided the competitions are conducted during a permissible segment of the 
declared playing season and counted against each sport appropriately. Further, please 
note that the departure and return restrictions (Bylaw 16.8.1.2.1) may limit the abili~ 
for the entire team to travel together depending on separate competition schedules. 

May a student-athlete play women’s volleyball sixes in the morning and women’s 
sand volleyball doubles in the afternoon of the same day and count one competition 
for each sport? 

Yes, provided the competitions are conducted during a permissible segment of the 
declared playing season and counted against each sport appropriately. 
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Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

Why isn’t ~vomen’s sand volleyball being played in the fall? 

The sponsors of the proposal established the championship segment in the spring. 
The NCAA Division I Championships/Sports Management Cabinet discussed the 
option of establishing women’s sand volleyball as a fall championship sport, but 
decided not to for~vard such a recommendation. 

Have the playing rules for women’s sand volleyball been developed? 

Similar to the issues related to playing and practice seasons, financial aid and 
recruiting, the playing rules are still being developed. The rules used by USA Beach 
Volleyball are under review to determine what is appropriate to use in the college 
game and a final recommendation will be submitted to the NCAA Playing Rules 
Oversight Panel. This process is similar to that which has been used in the past in 
sports such as field hockey and gymnastics. 

How many, courts are necessary to host a sand volleyball competition? 

The appropriate number of courts is still being determined; however, it is reasonable 
to expect that a facility will need to have at least two or three courts available for 
competition. The anticipated format will include five matches of two-person teams 
(best of three sets), with the best three out of five being considered the winner. 

Proposal No. 2009-100-A Recruiting -- Tryouts -- Nonscholastic Practice, Contest or Event -- 
Men’s Basketball 

Question: May an institution host a basketball practice, contest or event in which men’s 
basketball prospective-student-athletes participate on its campus that is operated by a 
nonscholastic entity, but has been approved by the appropriate scholastic entity (e.g., 
high school association, National High School Federation)? 

Answer: No. The practice, contest or event must be a regular scholastic practice, contest or 
event that is conducted by applicable the scholastic entity. 

Questiou: Since this proposal ~vas deferred in the last legislative cycle, how ~vill this affect 
contracts that were signed in the interim? 

Auswer: If adopted, actions contrary to the legislation that occur on or after the effective date 
will constitute violations of the legislation unless such actions are taken pursuant to 
contracts signed before October 29, 2009. 



2010-11 NCAA Division I Legislative Proposals 

Question and Ans~ver Document 
Page No. 9 

Proposal No. 2010-7 NCAA Membership -- Active Membership -- Conditions and Obligations 
of Membership -- Application of Rules to All Recognized Varsity Sports -- Elimination of 
Emerging Sports Timetable 

Question: 

Answer: 

Question: 

Answer: 

If adopted, at what point would an institution be required to be in compliance with all 
Division I legislation related to an emerging sport? 

Once the sport is added to the list of emerging sports for women, an institution that 
adds the sport is held accountable for all Division I legislation at the point in which 
the sport is accorded varsity status (or, for recruiting regulations, at the point the 
institution evidences an intent or commitment to sponsor the sport on a varsity level). 

Is there any relief or grace period provided to student-athletes in an emerging sport 
who are not meeting the pertinent progress-toward-degree requirements at the time 
the emerging sport is added to the list of emerging sports for women? 

Institutions may request relief from the eligibility rules through the waiver process. 

Proposal No. 2010-8 NCAA Membership -- Active Membership -- Conditions and Obligations 
of Membership -- Drug Testing Program -- Designation of Athletics Department Resource and 
Education Related to Banned Drugs and Nutritional Supplements 

Question: Is this individual, ~vho has been appointed as the athletics department resource person 
for banned drugs and nutritional supplements, desi~aated within the NCAA Online 
Director5,? 

Answer: No. 

Question: If there are changes in the athletics personnel, would it be permissible for an 
institution to desi~aate an interim resource person until there is a permanent 
appointment? 

Answer: Yes. 

Question: Does an institution’s failure to comply with the provisions within this proposal affect 
the eligibility of student-athletes? 

Answer: No, it will not affect a student-athlete’s eligibility. It would result in an institutional 
violation. 
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Question: 

Answer: 

Questiou: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

How often is the institution required to educate its athletics staff on the list of banned 
drugs, the risks associated with the use of nutritional supplements and who the 
athletics departlnent resource person is regarding banned drugs and nutritional 
supplements? 

Such details will be left up to each institution to determine. 

Is the individual, who has been appointed as the athletics department resource person 
for banned drugs and nutritional supplements, required to have any formal 
certifications and training? 

No. 

Would it be permissible for an institution to contract with an outside entity to provide 
the requisite education to athletics staff members? 

Yes. 

What resources are available to the athletics department resource for questions related 
to NCAA banned drugs and the use of nutritional supplements? 

The NCAA subscribes to the Resource Exchange Center (REC), a service of The 
National Center for Drug Free Sport. Through the NCAA subscription, member 
institutions may access REC at no cost. 

Proposal No. 2010-9 NCAA Membership -- Active or Conference Membership -- Conditions 
and Obligations of Membership -- Use of a Student-Athlete’s Name or Likeness -- Contracts 
and Commercial Agreements -- Written Policies 

Question: Does this requirement apply to Division II and Division III institutions that sponsor a 
Division I sport? 

Answer: Yes. 

Question: Would a violation of this provision affect a student-athlete’s eligibility? 

Auswer: No. 

Questiou: If an institution or conference has already signed a multiyear contract prior to the 
August 1,2011, does the contract need to be amended to include the requirements? 



2010-11 NCAA Division I Legislative Proposals 

Question and Ans~ver Document 
Page No. 11 

Answer: 

Question: 

Answer: 

No. The required provisions would need to be included in new or renewed 
agreements. 

Is it an institutional violation if an outside entity does not comply with NCAA 
legislation, interpretations and policies on the use of a student-athlete’s name or 
likeness? 

No. it would be considered a breach of contract. A violation of the legislation ~vould 
occur if the institution did not include the requisite language in commercial 
agreements and did not have written policies for its licensing, marketing, 
sponsorship, advertising, broadcast, and other agreements. 

Proposal No. 2010-15-A Personnel -- Compensation And Remuneration -- Income in Addition 
to Institntional Salary -- Consnltant For or Endorsement of Noninstitutional Athletics Events 
Involving Prospective Student-Athletes 

Question: Would it be permissible for an athletics staff melnber to be a consultant for a 
noninstitutional camp or clinic that primarily involves prospective student-athletes? 

Answer: Yes, provided it is permissible for the staff member to be employed (either on a 
salaried or a volunteer basis) by the particular camp or clinic per Bylaw 13.12.2.3. 

Question: Would this proposal preclude an athletics staff member’s involvement with events 
like the Gus Macker Three-On-Three tournaments and events conducted by a national 
governing body? 

Answer: No. Since such events do not "primarily" involve prospective student athletes, the 
legislation would not apply. 

Question: If adopted, would this proposal prohibit the use of a coach’s picture or quotations to 
promote a private camp or clinic for which he or she is employed? 

Answer: No. Such use of a coach’s picture or quotes would remain permissible pursuant to 
Bylaw l 1.3.2.6. 

Proposal No. 2010-16-A Personnel -- Limitations on the Number and Duties of Coaches -- 
Noncoaching Staff with Sport-Specific Responsibilities -- Basketball -- Limit of Two 

Proposal No. 2010-18-A Personnel -- Limitations on the Number and Duties of Coaches -- 
Noncoaching Staff with Sport-Specific Responsibilities --Bowl Subdivision Football -- Limit of 
Six 
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Proposal No. 2010-20-A Personnel -- Limitations on the Number and Duties of Coaches -- 
Noncoaching Staff with Sport-Specific Responsibilities -- Championship Subdivision Football -- 
Limit of Four 

Question: What types of staff positions would be included in the proposed numerical 
limitations? 

Answer: Some common examples of positions that would be included in the proposed 
numerical limitations include, but are not limited to, directors of operations, video 
coordinators, quality control personnel, directors of player development and directors 
of community relations. Individuals who may report to another unit or department 
within the department of athletics or outside the department of athletics, such as 
sports information directors, academic advisors, athletic trainers, equipment 
managers and marketing staff, would not be included in the proposed numerical 
limitations, even if these individuals have football-specific responsibilities. 

Question: Why does the proposal have an effective date of August 1, 2012? 

Answer: The delayed effective date was chosen in order to provide sufficient notice to 
institutions. It will be up to an institution’s discretion to move effected noncoaching 
staff members into other positions if the institution is currently over the proposed 
limit ofnoncoaching staff members. 

Question: How would the limits on noncoaching staff members affect employees who split their 
responsibilities among two to three sports (e.g., videographer for football and men’s 
and women’s basketball)? 

Answer: Such an individual would not be included in the proposed limitations, provided he or 
she does not work directly for one of the sports for which the limits would apply and 
his or her responsibilities are not specific to such a sport. 

Proposal No. 2010-19 Personnel -- Limitation on the Number and Duties of Coaches -- Football 
Bowl Subdivision -- Weight or Strength Coach -- Limit of Five 

Question: How will this proposal affect institutions that currently have more than five weight or 
strength coaches? 

Answer: It will be up to the institution’s discretion to move effected weight and strength 
coaches into other positions if the institution is currently over the proposed limit of 
five weight and strength coaches. 
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Question: Does the limit include weight and strength coaches who have 
responsibilities and also work with the football team? 

Answer: Yes. 

department-wide 

Proposal No. 2010-21 Personnel -- Limitations on Number of Off-Campus Recruiters at Any 
One Time -- Exception -- Sports Other Than Basketball -- June, July And August 

Proposal No. 2010-22 Personnel -- Limitations on Number of Off-Campus Recruiters at Any 
One Time -- Exception -- Baseball -- June, July And August 

Question: 

Answer: 

Question: 

Auswer: 

Question: 

Answer: 

Would the institution be permitted to use either the general rule regarding the limit on 
the number of coaches who may recruit off campus at any one time (i.e., the total 
number of coaches recruiting on behalf of the institution at any time may not exceed 
the permissible number) or the exception to the general rule (i.e., no more than the 
permissible number of coaches ma~v engage in off-campus recruiting activities each 
day)? 

Yes. 

Pursuant to the exception, if the limit on the number of coaches who may recruit off 
campus at any one time is two and two coaches are recruiting on a particular da~v and 
one coach ceases recruiting duties for the day at 2 p.m., when may the third coach 
begin to recruit? 

The third coach may begin to recruit at midnight of the next day. 

If a sport’s evaluation period extends into September, may the institution continue to 
use this exception during those days? 

No. 

Proposal No. 2010-23 Amateurism -- Amateur Status -- Exception for Payment Based on Team 
Performance -- Actual and Necessary Expenses -- Sports Other Than Men’s Ice Hockey and 
Skiing 

Question: If adopted, will this proposal apply retroactively? 

Answer: No. 
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Question: 

Answer: 

Question: 

Answer: 

If the team of which the student-athlete is a member does not engage in outside 
competition, would the student-athlete be permitted to receive expenses for practice? 

Yes. The student-athlete would be permitted to receive payment for practice expenses 
per the legislation in Bylaw 12.1.2.1.4.2. 

Is it necessary that the payments based on a team’s place finish or performance or 
given on an incentive basis (e.g., bonus) come directly from a team or may they be 
received directly from a national governing body or an event organizer? 

It is not required that the payments come directly from a team. 

Proposal No. 2010-24 Amateurism -- Involvement with Professional Teams -- Professional 
Basketball Draft -- Four-Year College Student-Athlete -- Men’s Basketball 

Question: What is the process used by a student-athlete to withdraw his name from the NBA 
draft? 

Answer: Currently, the NBA requires that a written statement be faxed to them by the requisite 
due date that indicates that the student-athlete wishes to withdraw his name for 
consideration in the upcoming draft. Other professional drafts may have different 
requirements. 

Question: What is the spring National Letter of Intent (NLI) signing period for basketball in 
2011? 

Answer: Currently, basketball’s regular signing period begins on the Wednesday in April of 
the week after the week in which the Division I men’s and women’s championships 
occur and ends on the third Wednesday in May. In 2011, the period is April 13 
through May 18. 
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Proposal No. 2010-25 Amatenrism and Awards, Benefits and Expenses -- Use of Agents -- 
Benefits, Gifts and Services -- Career Counseling and Internship/Job Placement Services 

Question: Would it be permissible for a student-athlete to be placed into a coaching position or 
into a training/fitness instruction position? 

Answer: Yes. Current legislation and interpretations allow a student-athlete to be employed as 
a coach or to teach lessons. The same principle would apply to allow student-athletes 
to be placed into coaching positions pursuant to the proposal. 

Question: Would it be permissible for the placement service to indicate in the student-athlete’s 
information that he or she is a current student-athlete? 

Answer: Yes. 

Proposal 2010-31 Personnel and Recruiting -- Recruiting Coordination Functions -- Contacts, 
Telephone Calls and Recruiting Materials -- Exceptions -- Communication After Commitment 

Question: Would a prospective student-athlete who has signed an NLI be permitted to make an 
unofficial visit during July in men’s basketball and during the July evaluation periods 
in women’s basketball? 

Answer: No. 

Proposal No. 2010-35 Recruiting -- Basketball Evaluations -- Women’s Basketball -- 
Nonscholastic Evalnations During Academic Year -- National Standardized Testing Weekends 

Question: When will the first conflict with a testing date occur for women’s basketball? 

Answer: If the formulas for the NLI signing date and the current women’s basketball recruiting 
calendar remain the same, the first conflict between the testing date for the ACT and 
the identified five day evaluation period in April will occur in 2012. The ACT is 
scheduled for April 14, 2012. The five day evaluation period would be April 13-17. 
Therefore, if the proposal is adopted, the five day evaluation period would shift to 
April 20-24 with the nonscholastic evaluation weekend being April 20-22. 

Proposal No. 2010-38-A Recruiting -- Recruiting Materials -- Athletics Publications -- No 
Media Guides to Prospective Student-Athletes Via Digital Storage Device or E-Mail 

Question: Is it permissible for an institution to post its media guide on its website and then send 
the link to it to prospective student-athletes? 
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Answer: 

Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

Yes. 

May an institution provide a media guide to prospective student-athletes on a flash 
drive prior to August 1,2011? 

Yes. It would need to be postmarked on or before July 31,2011. 

May an institution produce additional athletics publications (e.g., spring football 
prospectus, yearbook) and provide them to prospective student-athletes on a digital 
storage device? 

If an institution produces an additional athletics publication pursuant to Bylaw 
13.4.1.3, posts the publication on the institution’s website and it ~vas not created for 
recruiting purposes, it may be sent to a prospective student-athlete via electronic mail 
as an attachment or a hyperlink. Further, such information may be printed on plain 
white paper with black ink and provided to a prospective student-athlete as an 
attachment to general correspondence, via facsimile or during any permissible on- or 
off-campus contact. 

May an institution provide a printed media guide that is not created for recruiting 
purposes to a prospective student-athlete? 

Regardless of whether a printed media guide is created for recruiting purposes, it is 
not permissible to provide it to a prospective student-athlete. However, if the media 
guide is posted on the institution’s website and was not created for recruiting 
purposes, it may be provided to a prospective student-athlete via electronic mail as a 
hyperlink, but it may not be provided in any printed form. 

If an institution sells its media guides on a flash drive to the general public (e.g., at 
the institution’s bookstore), is it permissible for a prospective student-athlete to 
purchase a copy of the media guide on a flash drive? 

Yes. Provided the media guide is purchased in the same manner and at the same cost 
as is available to the general public, it is permissible for a prospective student-athlete 
to purchase a media guide from the institution. 

Proposal No. 2010-39 Recruiting -- Recruiting Materials -- Media Guides and Video/Audio 
Materials -- Methods of Delive~" to Prospective Student-Athletes 

Question: May an institution produce more than one media guide? 
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Answer: 

Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

No. Institutions may have only one official media guide per sport; that being the 
publication that is provided to the media and related to the institution’s sports 
program. 

If an institution produces a printed media guide, does the electronic version that is 
provided to prospective student-athletes have to be an exact reproduction of the 
printed version? 

Yes. The electronic version of an institution’s printed media guide must be an exact 
reproduction of the printed media guide. 

May an institution put a logo or other information on the packaging of a digital media 
storage device used to send a media guide to a prospective student-athlete? 

Yes. However, any images or information on the packaging (e.g., label, insert) is 
limited to identification of the institution (e.g., name, logo). 

May an institution include other printed recruiting materials outlined in Bylaw 
13.4.1.1 on the remaining free space on the digital media storage device used to send 
a media guide to a prospective student-athlete (e.g., camp brochures, questionnaires, 
etc.)? 

Yes. Printed recruiting materials listed in Bylaw 13.4.1.1 may be included in the 
unused space on a digital media storage device used to provide the media guide 
and/or audio/video materials to the prospective student-athlete. It is important to note 
that storage devices used for this purpose must not exceed the minimum standard 
capaciW necessary to store the media guide or the audio/video material (e.g., a media 
guide of 103 megabytes should be stored on a standard 128 megabyte flash drive). 
Therefore, the printed materials must fit in the remaining unused space. 

May an institution provide a prospective student-athlete with a media guide and a 
computer-generated recruiting presentation on the same digital media storage device? 

Yes, provided that the storage device used does not exceed the minimum standard 
capaciDT necessary to store both items. 

Proposal No. 2010-40 Recruiting -- Official (Paid) Visit -- Limitations on Official Visits -- No 
Visit After National Letter of Intent or Other Written Commitment 

Question: Does this limitation extend to post-high school official visits (Bylaw 13.6.2.3)? 
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Answer: 

Question: 

If a prospective student-athlete who is subject to the limitation does not enroll at the 
institution with which he or she signed a National Letter of Intent (or other 
commitment, if applicable) the limitation applies until the commitment is rendered 
null and void. The limitation applies separately to transfer student-athletes. 

If a prospective student-athlete has provided a financial deposit to an institution to 
reserve a spot in the entering class, would he or she be precluded from taking an 
official visit to that institution? 

Answer: No. 

Proposal No. 2010-42 Recruiting -- Letter-of-Intent Programs, Financial Aid Agreements -- 

Requirements for Verbal Offer of Athletically Related Financial Aid 

Question: Is it required that the prospective student-athlete’s transcript be on file with the 
athletics department? 

Answer: No. The transcript may be on file at any location on campus (e.g., admissions, 
registrar). 

Question: Are institutions required to conduct an assessment of the prospective student-athlete’s 
high school work on the transcript? 

Answer: No. 

Question: Would these restrictions also apply to prospective student-athletes who are home- 
schooled or schools on nontraditional academic calendars? 

Answer: Yes. 

Question: 

Answer: 

If a prospective student-athlete has attended more than one high school, is the 
institution required to obtain transcripts from all high schools attended? 

If a transcript from the high school the prospective student-athlete most recently 
attended includes the results of the individual’s first five semesters or seven quarters 
of high school enrollment, separate transcripts from each school are not required. 
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Proposal No. 2010-51-A Eligibility -- General Eligibility Requirements 
Enrollment -- Requirement for Competition -- Nontraditional Courses 

Ouestion: What is "tema time"? 

-- Full-Time 

Answer: Term time refers to the divisions of the academic year (e.g., semesters, quarters, 
trimesters). 

Question: Is there a limit on the number of nontraditional courses in which a student-athlete 
may enroll during a regular academic term? 

Answer: No. Such a determination would be made by institutional policies applicable to all 
students. 

Proposal No. 2010-52 Eligibility -- Graduate Student!Postbaccalaureate Participation -- One- 
Time Transfer Exception -- Final Year of Eligibility -- Nonrenewal of Athletics Aid at Previous 
Institution -- Baseball, Basketball, Football and Men’s Ice Hockey 

Question: May the student-athlete pursue a second baccalaureate at the next institution? 

Answer: No, he or she must be enrolled in a graduate or professional school. 

Question: Would a student-athlete who graduates after three years and with two seasons of 
competition remaining be permitted to use this exception? 

Answer: No. 
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Proposal No. 2010-53 Eligibility -- Seasons of Competition: Five Year Rule -- Delayed 
Enrollment -- Seasons of Competition -- Sports Other Than Men’s Ice Hockey and Skiing -- 
Exception -- National/International Competition 

Question: Does this proposal provide an additional year to the current one year grace period 
after high school graduation? 

Answer: Yes. The proposal provides an additional year following the one year grace period to 
permit a student-athlete to participate in organized national/international competition 
and not trigger seasons of competition. 

Example: 

May 2009 Student-athlete graduates from high school 

August 2009-August 2010 Student-athlete competes in volleyball (grace year) 

August 20 l 0-August 2011 Student-athlete competes in the Pan American Games 
and officially recognized tryouts and qualifying 
competition leading up to the games 

August 2011 Student-athlete enrolls full-time at a Division I 
Institution; has not used a season of competition; is not 
required to fulfill a year of residence 

Question: Does participation in the Youth Olympics qualify a student-athlete for the additional 
year to the current dela~ved enrollment and seasons of competition legislation? 

Answer: No. 

Question: 

Answer: 

Question: 

Is there a limit on the number of permissible activities in which the individual may 
engage during each year prior to full-time enrollment? 

No, provided the activities meet the requirements of the legislation. 

Does this exception apply to established national championship events (including 
junior national championships)? 

Answer: No. 
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Proposal No. 2010-56 Eligibility -- Freshman Academic Requirements -- Core-Curriculum 
Time Limitation -- Leaving Examinations 

Question: What are some countries where the prescribed educational path culminates with a 
leaving examination? 

Answer: Such countries include Great Britain, Sweden, Germany, Norway, the Netherlands, 
and South Africa. 

Question: If a prospective student-athlete from a leaving examination country does not 
complete the leaving examination on time, will he or she be able to complete an 
additional core course following high school graduation to be used for initial- 
eligibili~ purposes? 

Answer: No. The exception that allows for the completion of one additional core course is 
only available if the prospective student-athlete completes the leaving examination on 
time. 

Question: If a prospective student-athlete delays completion of the leaving examination and also 
engages in organized competition prior to initial full-time enrollment and after the 
one-year grace period, will he or she be charged with seasons of competition under 
the delayed enrollment legislation? 

Answer: Yes. A prospective student-athlete’s anticipated date of graduation will not be 
changed for amateurism purposes. 

Question: If adopted, ~vill this proposal apply retroactively? 

Answer: No. However, the initial-eligibility waiver process is available to institutions for 
prospective student-athletes who fail to meet the requirements. 

Proposal No. 2010-58-A Eligibility, Financial Aid and Playing and Practice Seasons -- Summer 
Academic Preparation and College Acclimatization -- Men’s Basketball 
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Question: 

Answer: 

Question: 

Answer: 

May a prospective student-athlete or a continuing student-athlete take nontraditional 
courses at the institution to meet the credit hour requirements? 

Yes. 

May a student-athlete be enrolled in six credit hours over t~vo summer terms in order 
to engage in required weight training, conditioning and skill-related instruction? 

Yes. 

Proposal No. 2010-59-A Eligibility -- Progress-Toward-Degree Requirements -- Eligibility for 
Competition -- Fulfillment of Credit Hour Requirements -- Fall Term Academic Requirement 
For Future Competition -- Football 

Question: If a student-athlete fails to earn the required nine semester/eight quarter hours and the 
NCAA Division I Academic Progress Rate (APR) eligibility point and does not 
regain eligibility for the following fall (or is ineligible for other reasons), does the 
ineligibility for competition in the first four games carry over to the next season in 
which the student-athlete is eligible to compete at the same institution? 

Auswer: No. 

Question: If a student-athlete fails to earn the required nine semester/eight quarter hours, will 
the student-athlete be eligible to use the one-time transfer exception, if applicable? 
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Answer: 

Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

Question: 

Answer: 

No. The student-athlete would not have been eligible for competition had he 
remained at the first institution. 

Does the ineligibility for competition in the first four (or two) games follo~v the 
student-athlete if he transfers to another Division I institution? 

Yes. The student-athlete would be required to fulfill the transfer residency 
requirement in the first year of enrollment and would not be eligible for the first four 
(or two) gaines in the following year. 

Does the ineligibility for competition in the first four games follow the student- 
athlete if he transfers to a Division II or Division III institution? 

No. However, the student-athlete would not have been eligible for competition had 
he remained at the first institution. Therefore, the student-athlete may not meet an 
exception to the applicable transfer residency requirement. 

May summer school hours satisfy the nine semester/eight quarter hour or the 27 
semester/40 quarter hour requirements? 

Credit earned in the summer immediately after the applicable regular academic year 
may be used to satisfy the 27/40 credit hour requirement. Similar to the application of 
the six-credit hour requirement for the fall term, only those hours earned during the 
fall regular academic term may satisfy the nine/eight credit hour requirement. 

May credit hours earned during part-time terms satisfy" the nine/eight or 27/40 credit 
hour requirements? 

Hours earned while a student-athlete is enrolled as a part-time student prior to initial 
full-time enrollment at the certifying institution may satisfy the 27/40 credit hour 
requirement for a student-athlete in his first year of attendance at the certifying 
institution. Such hours may not be used to satisfy the fall term nine/eight credit hour 
requirement. 

May credit hours earned during the regular academic year in an interim term 
(intersession, mini or "J" term) completed before the beginning of the following term 
(spring semester or winter quarter) satisfy the nine/eight credit hour and!or the 27/40 
credit hour requirements? 

Credit hours earned during an interim term, either at the certifying institution or from 
another institution, may be used to satisfy the 27/40 credit hour requirement. Credit 
hours earned from another institution must be acceptable for degree-credit at the 
certifying institution. However, hours earned during an interim term may not be used 
to satisfy" the fall term nine/eight credit hour requirement. 
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Question: How will incomplete credit hours, non-degree applicable credit hours, remedial credit 
hours, credit hours earned ~vhile concurrently enrolled at another institution, etc. be 
used for purposes of satisfying the nine/eight credit hour and 27/40 credit hour 
requirements? 

Auswer: All current legislation and interpretations that govern the application of credit hours 
for other progress-toward-degree credit hours requirements will apply. 

Question: How will the legislated exceptions to progress-toward-degree requirements apply for 
purposes of these requirements (e.g., missed term, medical absence)? 

Answer: There are no changes for the application of the current legislated exceptions to 
progress-to~vard-degree requirements. Credit hours will continue to be prorated at 
nine hours per term of actual attendance. Please note the nine/eight credit hour 
requirement is only applicable if a football student-athlete was enrolled as a full-time 
student during the fall term. 

Questiou: Does the legislation apply to student-athletes who were not members of the football 
teana during the previous fall term? 

Answer: No, the legislation only applies to student-athletes who were on the football team 
during the applicable fall term. 

Proposal No. 2010-60 Eligibility -- Progress-Toward-Degree Requirements -- Regulations for 
Administration of Progress Toward Degree -- Noutraditional Courses 

Question: May enrollment in nontraditional courses be used to satisfy an academic year in 
residence? 

Answer: Byla~v 14.02.13.1 sets forth the requirements for satisfying an academic year of 
residence. Enrollment in nontraditional courses may be used in accordance with 
institutional policies. 
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Question: 

Answer: 

Question: 

Answer: 

Does "regular enrollment periods" refer to periods in which students at the offering 
institution enroll in traditional (e.g., taught in a typical face-to-face classroom 
environment) courses? 

Yes. Therefore, if a student-athlete dropped or withdrew from a traditional course in 
the middle of a term and enrolled in a nontraditional course (and could not have 
enrolled in another traditional course) he or she could not use the nontraditional 
course to meet progress-toward-degree requirements. The student-athlete must enroll 
in such courses at the same time he or she enrolls in traditional courses, if the 
nontraditional courses are to be used. 

May the nontraditional courses be taken at a two-year institution? 

Yes. 

Proposal No. 2010-61 Financial Aid -- General Principles -- Eligibility of Student-Athletes for 
Institutional Financial Aid -- Exception -- Part Time Enrollment After Exhausted Eligibility 

Question: Would a student-athlete who is receiving athletics aid pursuant to this exception be 
included within the APR cohort for the terms in which he or she is receiving athletics 
aid? 

Answer: Yes, provided the student-athlete has not yet enrolled beyond ten semesters/15 
quarters of actual full-time enrollment. 

Question: May an institution use this exception more than once for the same student-athlete? 

Answer: Yes. 

Question: If a student-athlete is enrolled in the courses necessary to graduate and is receiving 
athletics aid pursuant to this exception, is the student-athlete required to graduate? 

Answer: No. 
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Proposal No. 2010-70 Financial Aid -- Summer Financial Aid -- Enrolled Student-Athletes -- 
Exception for First-Time Recipient in the Next Academic Year 

Question: Would it be permissible for the institution to award athletics aid to a student-athlete 
to attend summer if he or she received athletics aid from the institution in a previous 
academic year, but not in the academic year immediately before the summer in which 
the athletics aid will be awarded? 

Answer: No. The legislation is only applicable to student-athletes who have not previously 
received athletically related financial aid from the institution during any academic 
year. 

Proposal No. 2010-71 Financial Aid -- Terms and Conditions -- Period of Institutional 
Award -- One-Year Period -- Exceptions -- Graduated During Previous Academic Year and 
Will Exhaust Eligibility During the Following Fall Term 

Question: The proposal’s effective date is August 1, 2011. Would this proposal apply to a 
student-athlete who graduates at any time during the 2010-11 academic year and will 
exhaust his or her eligibility during the fall 2011 term? 

Answer: Yes. 

Question: Does this exception permit the institution to renew the student-athlete’s athletics aid 
for subsequent terms of the academic year (e.g., spring semester, winter quarter, 
spring quarter)? 

Answer: Yes. 
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Question: 

Answer: 

Question: 

Auswer: 

May the exception be used if a student-athlete exhausts eligibility during the winter 
term? 

No. The proposal specifically requires that eligibility will be exhausted during the 
fall term. 

If such an exception is used and the student-athlete does not exhaust eligibility in the 
fall term (e.g., medical hardship), is there a violation? 

No, it would not be a violation and the institution may award the student-athlete 
athletics aid for the spring term. 

Proposal No. 2010-72 Financial Aid -- Terms and Conditions of Awarding Institutional 
Financial Aid -- Reduction or Cancellation Permitted -- Release of Obligation to Provide 
Athletically Related Financial Aid 

Questiou: Is the institution permitted to award the athletics aid relinquished by the student- 
athlete to another student-athlete or prospective student-athlete? 

Answer: Yes, provided the institution has not exceeded the maximum financial aid limits in 
the sport. 

Question: Would it be permissible for the institution to bring to the student-athlete’s attention 
that he or she eligible to receive nonathletics aid that is more than his or her athletics 
aid and thus, can release the institution of its obligation to provide the athletics aid? 

Answer: Yes. However, the student-athlete must voluntarily release the institution of its 
obligation to provide the athletics aid and may not be coerced into doing so. 

Question: If a student-athlete voluntarily releases the institution of its obligation to provide the 
athletics aid, is the institution required to provide the student-athlete with infomaation 
on a hearing opportunity? 
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Answer: No. 

Proposal No. 2010-74 Financial Aid -- Maximum Institutional Grant-In-Aid Limitations by 
Sport -- Executed Finaucial Aid Awards aud Written Offers Exceediug Maximum Allowable 
Awards -- Baseball 

Question: If adopted, will the legislation take effect for the 2011-12 academic year or the 2012- 
13 academic year? 

Answer: If adopted, this will go into effect for the 2011-12 academic year. Therefore, during 
the 2011-12 year, including the summer of 2012, the combination of executed 
athletically related financial aid awards and outstanding written offers of athletically 
related financial aid to prospective student-athletes and student-athletes ma~v not 
exceed 12.7 equivalencies. 

Proposal No. 2010-85 Playing and Practice Seasons and Recruiting -- Voluntary Workouts 
-- Strength and Conditioning Coach First Aid!CPR Certificatiou and Authority of Sports 
Medicine Staff-- Sports Other Than Football 

Question: Does this proposal require the strength and conditioning coach to be certified to use 
the Automated External Defibrillator (AED), in addition to first aid and CPR? 

Answer: No. Some certifications for first aid and CPR include training to use the AED, but 
the AED training is not required. 

Question: If the strength and conditioning coach is monitoring student-athletes only for safety 
purposes, rather than conducting voluntaly ~veight-training or conditioning activities, 
is he or she required to have the certification? 

Answer: No. 

Question: May an institution pay for the first aid/CPR certification? 

Answer: Yes. 



2010-11 NCAA Division I Legislative Proposals 

Question and Ans~ver Document 
Page No. 29 

Proposal No. 2010-89 Playing and Practice Seasons -- Basketball -- Location of Qualifying 
Regular-Season Multiple-Team Event -- The Bahamas 

Question: If an institution participates in an event that meets the legislation to be a qualifying 
regular season multiple-team event, would the team’s participation in the event also 
count as its once-every-four years in-season foreign competition as permitted in 
Byla~v 17.3.5.1.27 

Answer: No. 

Proposal No. 2010-101 Division Membership -- Definitions and Applications -- Emerging 
Sports for Women -- Removal of Squash 

Question: If squash is removed from the NCAA emerging sport for women list, may an 
institution still offer the sport on the varsity level? 

Answer: Yes. If the proposal is adopted and squash is no longer considered an emerging sport 
for women, an institution may still elect to conduct the sport as a varsity sport. 

Question: If squash is removed from the NCAA emerging sport for women list, may an 
institution still use any of those sports to meet its membership requirements? 

Answer: Yes. Per Bylaw 20.9.4. l, an institution may submit a waiver to request approval to 
designate one sport involving all-male or mixed teams of males and females and one 
sport involving all-female teams to meet the division sports sponsorship criteria. The 
waiver may be filed for sports that the Association does not offer a championship or 
is identified as an emerging sport for ~vomen. 

Question: If squash is removed from the NCAA emerging sport for women list but an 
institution still offers the sport at the varsity level, may the participants still be 
counted for gender-equity purposes? 

Answer: Yes. 
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Question: 

Answer: 

In the future, if interest or participation increases, ma~v squash request reconsideration 
for inclusion on the emerging sport for women list? 

Yes. If a sport is removed from the list, 12 months after being removed from the list 
by a vote of the membership, the sport may submit a new request to the NCAA 
Committee on Women’s Athletics to be added back on the list. Such a request must 
include 15 commitment letters signed by chancellors/presidents and director of 
athletics in addition to the same documentation required for any sport requesting to 
be initially added to the list. Each division must take legislative action to add or 
remove a sport to/from the emerging sports for women list. 

The National Coll egiate Athletic Association 
November 19, 2010                LZ:ce 
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EVALUATIONS DURING ACADEMIC YEAR -- NATIONAL 
STANDARDIZED TESTING WEEKENDS 

Cormnents: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FOP&4CHEC~OX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

FOOTBALL 
2010-36 CHAMPIONSHIP 

SUBDIVISION 

RECRUITING -- FOOTBALL EVALUATIONS -- 
SCHOLASTIC AND NONSCHOLASTIC ACTIVITIES -- 
OTHER EVALUATION EVENTS -- CHAMPIONSHIP 
SUBDIVISION FOOTBALL 

RECRUITING -- FOOTBALL EVALUATIONS -- 
SCHOLASTIC AND NONSCHOLASTIC ACTIVITIES -- 
OTHER EVALUATION EVENTS ORGANIZED OR 
SANCTIONED SCHOLASTIC ATHLETICS ASSOCIATION -- 
CHAMPIONSHIP SUBDIVISION FOOTBALL 

2010-37 

2010-38-A 

2010-38-B 

FOOTBALL 
CHAMPIONSHIP 

SUBDIVISION 

RECRUITING - RECRUITING MATERIALS - ATHLETICS 

PUBLICATIONS - NO MEDIA GUIDES TO PROSPECTIVE 

STUDENT-ATHLETES VIA DIGITAL STORAGE DEVICE 

OR E-MAIL 

RECRUITING -- RECRUITING MATERIALS -- ATHLETICS 
PUBLICATIONS -- MEDIA GUIDES TO PROSPECTIVE 
STUDENT-ATHLETES VIA E-MAIL 

S { FORMCHECKBOX } 0 
{ FORMCHEC~OX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHECKBOX } 

2010-39 

2010-40 

RECRUITING -- RECRUITING MATERIALS -- MEDIA 
GUIDES AND VIDEO/AUDIO MATERIALS -- METHODS OF 
DELIVERY TO PROSPECTIVE STUDENT-ATHLETES 

RECRUITING -- OFFICIAL (PAID) VISIT -- LIMITATIONS 
ON OFFICIAL VISITS -- NO VISIT AFTER NATIONAL 

LETTER OF INTENT OR OTHER WRITTEN COMMITMENT 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHEC~OX } 

2010-41-A RECRUITING - UNOFFICIAL (NONPAID) VISIT - 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
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ENTERTAINMENT/TICKETS - GENERAL RESTRICTIONS - { FORMCHECKBOX } A { 

NONTRADITIONAL FAMILY                              FORMCHECKBOX } 

2010-41-B 

2010-42 

2010-43 

2010-44 

2010-45 

2010-46 

2010-47 

2010-48 

2010-49 

RECRUITING -- UNOFFICIAL (NONPAID) VISIT -- 
ENTERTAINMENT/TICKETS -- GENERAL RESTRICTIONS - 
-FIVE COMPLIMENTARY ADMISSIONS 

Commems: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

RECRUITING -- LETTER-OF-INTENT PROGRAMS, 
FINANCIAL AID AGREEMENTS -- REQUIREMENTS FOR 
VERBAL OFFER OF ATHLETICALLY RELATED 
FINANCIAL AID 

RECRUITING -- TRYOUTS -- PROHIBITED ACTIVITIES -- 

COMPETITION AGAINST PROSPECTIVE STUDENT- 

ATHLETES -- BOWL SUBDIVISION FOOTBALL -- 

SERVICE ACADEMY EXCEPTION 

RECRUITING -- TRYOUTS -- TRYOUT EVENTS -- 
PROHIBITION ON HOSTING, SPONSORING OR 
CONDUCTING NONINSTITUTIONAL INSTRUCTIONAL 
EVENTS -- FOOTBALL 

RECRUITING AND PLAYING AND PRACTICE SEASONS -- 
TRYOUT EXCEPTIONS AND OUT OF SEASON 
RESTRICTIONS -- RECOGNIZED TRAINING AND 
DEVELOPMENT PROGRAMS 

RECRUITING -- TRYOUTS -- TRYOUT EXCEPTIONS -- 
HIGH SCHOOL, PREPARATORY-SCHOOL AND TWO- 
YEAR COLLEGE CONTESTS -- CONDUCTED BY 
INSTITUTION OR SPONSORED WITH AN OUTSIDE 
ORGANIZATION 

RECRUITING -- USE OF RECRUITING FUNDS -- 
RECRUITING OR SCOUTING SERVICES -- VIDEO 
EXCHANGE SERVICES 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHEC~OX } 

Cormnents: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Conm~ents: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHECKBOX } 

Cormnents: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHEC~OX } A { 

FORMCHECKBOX } 

RECRUITING -- USE OF RECRUITING FUNDS -- 

RECRUITING OR SCOUTING SERVICES -- LIST OF 

PERMIS SIBLE RECRUITING SERVICES -- MEN’S 

BASKETBALL 

RECRUITING -- RECRUITING CALENDARS -- MEN’S 
BASKETBALL -- APRIL CONTACT PERIOD 

Commems: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

RECRUITING -- BASKETBALL EVENT CERTIFICATION -- 

2010-50 WOMEN’S EVENTS AND MEN’S SUMMER EVENTS -- ADOPTED - 10/28/10 

PRICE OF ADMISSION 

2010-51-A ELIGIBILITY -- GENERAL ELIGIBILITY REQUIREMENTS - S { FORMCHECKBOX } O 

Updated 11/16/10 



Institutional Positions on Proposed Legislation 

JannaDT, 2011 

NUMPAGES } 

Page { PAGE } of { 

- FULL-TIME ENROLLMENT -- REQUIREMENT FOR { FORMCHECKBOX } A { 
COMPETITION -- NONTRADITIONAL COURSES FORMCHECKBOX } 

2010-51-B 

2010-52 

2010-53 

2010-54 

ELIGIBILITY -- GENERAL ELIGIBILITY REQUIREMENTS - 

- FULL-TIME ENROLLMENT -- REQUIREMENT FOR 

COMPETITION -- NONTRADITIONAL COURSES -- UP TO 

50 PERCENT OF MINIMUM REQUIREMENT 

ELIGIBILITY -- GRADUATE 

STUDENTiPOSTBACCALAUREATE PARTICIPATION -- 

ONE-TIME TRANSFER EXCEPTION -- FINAL YEAR OF 

ELIGIBILITY -- NONRENEWAL OF ATHLETICS AID AT 

PREVIOUS INSTITUTION -- BASEBALL, BASKETBALL, 
FOOTBALL AND MEN’S ICE HOCKEY 

ELIGIBILITY -- SEASONS OF COMPETITION: FIVE YEAR 

RULE --DELAYED ENROLLMENT -- SEASONS OF 

COMPETITION -- SPORTS OTHER THAN MEN’S ICE 

HOCKEY AND SKIING -- EXCEPTION -- 

NATIONAL/INTERNATIONAL COMPETITION 

ELIGIBILITY -- SEASONS OF COMPETITION: FIVE-YEAR 

RULE -- HARDSHIP WAIVER -- FIRST HALF OF PLAYING 

SEASON CALCULATION -- TENNIS 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHEC~OX } 

Cormnents: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHECKBOX } 

2010-55 

ELIGIBILITY -- INITIAL ELIGIBILITY -- COMMON 

PROVISIONS -- DIVISION I AND DIVISION II 

Conm~ents: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHEC~OX } 

2010-56 

ELIGIBILITY -- FRESHMAN ACADEMIC REQUIREMENTS 
-- CORE-CURRICULUM TIME LIMITATION -- LEAVING 

EXAMINATIONS 

Cormnents: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

2010-57 

2010-58-A 

2010-58-B 

ELIGIBILITY -- FRESHMAN AND TRANSFER ACADEMIC 
REQUIREMENTS -- PARTICIPATION PRIOR TO 
CERTIFICATION -- RECRUITED STUDENT-ATHLETE -- 21- 
DAY PERIOD 

ELIGIBILITY, FINANCIAL AID AND PLAYING AND 
PRACTICE SEASONS - SUMMER ACADEMIC 

PREPARATION AND COLLEGE ACCLIMATIZATION - 

MEN’S BASKETBALL 

ELIGIBILITY, FINANCIAL AID AND PLAYING AND 
PRACTICE SEASONS -- SUMMER ACADEMIC 
PREPARATION AND COLLEGE ACCLIMATIZATION -- 
MEN’S BASKETBALL -- SIX HOURS REQUIREMENT FOR 
INCOMING STUDENT-ATHLETES 

ELIGIBILITY, FINANCIAL AID AND PLAYING AND 
2010-58-C PRACTICE SEASONS -- SUMMER ACADEMIC 

PREPARATION AND COLLEGE ACCLIMATIZATION -- 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FOP&,ICHEC~OX } A { 

FORMCHECKBOX } 

Comments: ACC Sponsored 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHECKBOX } 

Updated 11/16/10 



Institutional Positions on Proposed Legislation 

JannaDT, 2011 

NUMPAGES } 

Page { PAGE } of { 

MEN’S BASKETBALL -- NATIONAL SERVICE ACADEMY 

EXCEPTION 

2010-59-A 

2010-59-B 

2010-59-C 

2010-60 

2010-61 

2010-62 

2010-63 

2010-64 

2010-65 

ELIGIBILITY -- PROGRESS-TOWARD-DEGREE 
REQUIREMENTS -- ELIGIBILITY FOR COMPETITION -- 
FULFILLMENT OF CREDIT HOUR REQUIREMENTS -- 
FALL TERM ACADEMIC REQUIREMENTS FOR FUTURE 
COMPETITION -- POTENTIAL TO REGAIN ELIGIBILITY 
FOR TWO CONTESTS -- FOOTBALL 

ELIGIBILITY -- PROGRESS-TOWARD-DEGREE 
REQUIREMENTS -- ELIGIBILITY FOR COMPETITION -- 
FULFILLMENT OF CREDIT HOUR REQUIREMENTS -- 
FALL TERM ACADEMIC REQUIREMENTS FOR FUTURE 
COMPETITION -- POTENTIAL TO REGAIN FULL 
ELIGIBILITY - FOOTBALL 

Commems: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Conm~ents: { FORMTEXT } 

ELIGIBILITY -- PROGRESS-TOWARD-DEGREE 
REQUIREMENTS -- ELIGIBILITY FOR COMPETITION -- 
FULFILLMENT OF CREDIT HOUR REQUIREMENTS -- 
FALL TERM ACADEMIC REQUIREMENTS FOR FUTURE 
COMPETITION -- ONE-TIME EXCEPTION TO REGAIN 
FULL ELIGIBILITY -- FOOTBALL 

S { FORMCHECKBOX } 0 
{ FORMCHECKBOX } A { 
FORMCHEC~OX } 

Cormnents: { FORAITEXT } 

ELIGIBILITY -- PROGRESS-TOWARD-DEGREE 
REQUIREMENTS -- REGULATIONS FOR 
ADMINISTRATION OF PROGRESS TOWARD DEGREE -- 
NONTRADITIONAL COURSES 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: ACC Sponsored 

FINANCIAL AID -- GENERAL PRINCIPLES -- ELIGIBILITY 
OF STUDENT-ATHLETES FOR INSTITUTIONAL 
FINANCIAL AID -- EXCEPTION -- PART TIME 
ENROLLMENT AFTER EXHAUSTED ELIGIBILITY 

FINANCIAL AID -- DEFINITIONS AND APPLICATIONS -- 
EXEMPTED INSTITUTIONAL FINANCIAL AID -- FEDERAL 
NEED-BASED FINANCIAL AID 

FINANCIAL AID -- DEFINITIONS AND APPLICATIONS -- 

EXEMPTED INSTITUTIONAL FINANCIAL AID -- STATE 

NEED-BASED FINANCIAL AID 

S { FORMCHECKBOX } 0 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Conm~ents: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHEC~OX } 

Cormnents: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

FINANCIAL AID -- DEFINITIONS AND APPLICATIONS -- 
EXEMPTED INSTITUTIONAL FINANCIAL AID -- STATE 
MERIT-BASED FINANCIAL AID 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHEC~OX } A { 

FORMCHECKBOX } 

FINANCIAL AID -- DEFINITIONS AND APPLICATIONS -- 
RECRUITED STUDENT-ATHLETE 

Commems: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

FINANCIAL AID AND AWARDS, BENEFITS AND 
2010-66 EXPENSES -- TRAINING-TABLE MEALS -- ONE MEAL PER 

DAY -- STUDENT-ATHLETES NOT RECEIVING FULL 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHECKBOX } 
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BOARD 

2010-67 

2010-68 

2010-69-A 

FINANCIAL AID -- GOVERNMENT GRANTS -- EXEMPTED 
GOVERNMENT GRANTS -- EXEMPTED INSTITUTIONAL 
FINANCIAL AID -- POST-9/11 G.I. BILL 

FINANCIAL AID -- ELEMENTS OF FINANCIAL AID -- 

FINANCIAL AID FROM OUTSIDE SOURCES -- 

UNRELATED TO ATHLETICS ABILITY -- ESTABLISHED 

FAMILY FRIEND 

FINANCIAL AID -- FINANCIAL AID FROM OUTSIDE 

SOURCES -- FINANCIAL AID FROM AN ESTABLISHED 

AND CONTINUING PROGRAM 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } 0 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Conm~ents: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FOP&,ICHEC~OX } 

Cormnents: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

2010-69-B 

2010-70 

FINANCIAL AID -- FINANCIAL AID FROM OUTSIDE 
SOURCES -- FINANCIAL AID FROM AN ESTABLISHED 
AND CONTINUING PROGRAM -- NO DOCUMENTATION 
TO CONFERENCE REQUIRED 

FINANCIAL AID -- SUMMER FINANCIAL AID -- 

ENROLLED STUDENT-ATHLETES -- EXCEPTION FOR 

FIRST-TIME RECIPIENT IN THE NEXT ACADEMIC YEAR 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FOILMCHEC~OX } A { 
FORMCHECKBOX } 

Conm~ents: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHECKBOX } 

2010-71 

2010-72 

2010-73 

2010-74 

2010-75 

FINANCIAL AID -- TERMS AND CONDITIONS -- PERIOD 
OF INSTITUTIONAL AWARD -- ONE-YEAR PERIOD -- 
EXCEPTIONS -- GRADUATED DURING PREVIOUS 
ACADEMIC YEAR AND WILL EXHAUST ELIGIBILITY 
DURING THE FOLLOWING FALL TERM 

FINANCIAL AID -- TERMS AND CONDITIONS OF 
AWARDING INSTITUTIONAL FINANCIAL AID -- 
REDUCTION OR CANCELLATION PERMITTED -- 
RELEASE OF OBLIGATION TO PROVIDE ATHLETICALLY 
RELATED FINANCIAL AID 

FINANCIAL AID -- COUNTERS AND EQUIVALENCY 
COMPUTATIONS -- REQUIRED GRADE-POINT AVERAGE 
TO QUALIFY FOR EXEMPTIONS OF COUNTER STATUS 
AND COUNTABLE INSTITUTIONAL AID -- REDUCTION 
FROM 3.300 TO 3.000 

FINANCIAL AID -- MAXIMUM INSTITUTIONAL GRANT- 
IN-AID LIMITATIONS BY SPORT -- EXECUTED 
FINANCIAL AID AWARDS AND WRITTEN OFFERS 
EXCEEDING MAXIMUM ALLOWABLE AWARDS -- 
BASEBALL 

FINANCIAL AID -- MAXIMUM INSTITUTIONAL GRANT- 
IN-AID LIMITATIONS BY SPORT -- EQUIVALENCY 
COMPUTATIONS -- CALCULATION OF BOOKS 

2010-76 FINANCIAL AID -- MAXIMUM INSTITUTIONAL GRANT- 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHEC~OX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } 0 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHEC~OX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: ACC Sponsored 

S { FORMCHECKBOX } O 
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IN-AID LIMITATIONS BY SPORT-- WOMEN’S { FORMCHECKBOX } A { 
BASKETBALL FORMCHECKBOX } 

Comments: { FOR1MTEXT } 

FOOTBALL 
2010-77 CHAMPIONSHIP 

SUBDIVISION 

2010-78 

2010-79 

2010-80 

FINANCIAL AID AND DIVISION MEI~fl3ERSHIP -- 
MAXIMUM INSTITUTIONAL GRANT-IN-AID LIMITATION 
-- FOOTBALL CHAMPIONSHIP SUBDIVISION DOMINANT 
PROVISIONS 

FINANCIAL AID -- MAXIMUM INSTITUTIONAL GRANT- 
IN-AID LIMITATIONS -- FOOTBALL LIMITATIONS -- 
INITIAL COUNTERS -- MIDYEAR REPLACEMENT -- 
OPTION TO COUNT INITIAL YEAR OF AWARD 

AWARDS, BENEFITS AND EXPENSES - PERMISSIBLE 
EXPENSES FOR STUDENT-ATHLETE’S FRIENDS AND 
RELATIVES -- COMPLIMENTARY ADMISSIONS TO 
INSTITUTIONAL AWARDS BANQUETS -- ONE-TIrvIE 
EXCEPTION -- PARENTS/LEGAL GUARDIANS 

AWARDS, BENEFITS AND EXPENSES -- EXPENSES 
PROVIDED BY THE INSTITUTION FOR PRACTICE -- 
SWIMMING AND DIVING -- EXCEPTION FOR PLATFORM 
DIVING 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 

FORMCHEC~OX } 

Cormnents: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHEC~OX } A { 

FORMCHECKBOX } 

Conm~ents: { FORMTEXT } 

2010-81 WITHDRAWN 

2010-82-A 

AWARDS, BENEFITS AND EXPENSES -- PERMISSIBLE 
EXPENSES PROVIDED BY THE INSTITUTION FOR 

COMPETITION -- TRAVEL SQUAD LIMITS 

AWARDS, BENEFITS AND EXPENSES -- EXPENSES 
PROVIDED BY THE INSTITUTION FOR PRACTICE AND 

COMPETITION -- TRAVEL TO NCAA CHAMPIONSHIPS, 
NGB CHAMPIONSHIPS IN EMERGING SPORTS AND 

POSTSEASON BOWL GAMES DURING VACATION 

PERIOD -- EXCEPTIONS AND INCIDENTAL EXPENSES 

2010-82-A 

2010-82-A 

2010-82-B 

2010-83 

SECTION A 

SEE BELOW 

S { FORMCHECKBOX } O 
{ FORMCHEC~OX } A { 

FORMCHECKBOX } 

SECTION B 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

AWARDS, BENEFITS AND EXPENSES -- EXPENSES FOR 
PRACTICE AND COMPETITION -- TRAVEL TO NCAA 
CHAMPIONSHIPS, NGB CHAMPIONSHIPS IN EMERGING 
SPORTS AND POSTSEASON BOWL GAMES DURING 
VACATION PERIOD - EXCEPTIONS 

AWARDS, BENEFITS AND EXPENSES - EXPENSES 
PROVIDED BY THE INSTITUTION FOR PRACTICE AND 
COMPETITION - NONPERMISSIBLE - LODGING IN 
CONJUNCTION WITH A REGULAR-SEASON HOrvIE 
CONTEST - CHAMPIONSHIP SUBDIVISION FOOTBALL 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHEC~OX } 

Comments: { FORMTEXT } 

FOOTBALL 
CHAMPIONSHIP 

SUBDIVISION 

2010-84 AWARDS, BENEFITS AND EXPENSES -PARTICIPATION S { FORMCHECKBOX } O 
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AWARDS - MAXIMUM VALUE OF AWARD - INCREASE { FORMCHECKBOX } A { 

TO MAXIMUM VALUES                      FORMCHECKBOX } 

2010-85 

2010-86 

2010-87 

2010-88 

2010-89 

PLAYING AND PRACTICE SEASONS AND RECRUITING - 
VOLUNTARY WORKOUTS - STRENGTH AND 
CONDITIONING COACH FIRST AIDiCPR CERTIFICATION 
AND AUTHORITY OF SPORTS MEDICINE STAFF - 
SPORTS OTHER THAN FOOTBALL 

PLAYING AND PRACTICE SEASONS - GENERAL 
PLAYING SEASON REGULATIONS - NO MISSED CLASS 
TIME IN CONJUNCTION WITH NONCHAMPIONSHIP 
SEGMENT COMPETITION - BASEBALL, CROSS 
COUNTRY, FIELD HOCKEY, LACROSSE, SOCCER AND 
VOLLEYBALL 

PLAYING AND PRACTICE SEASONS - 
NONCHAMPIONSHIP SEGMENT - TRAVEL 
RESTRICTIONS - CROSS COUNTRY, FIELD HOCKEY, 
SOCCER, SOFTBALL AND VOLLEYBALL - HAWAII OR 
ALASKA EXCEPTION - ONCE IN FOUR YEARS 

PLAYING AND PRACTICE SEASONS - 
NONCHAMPIONSHIP SEGMENT - CROSS COUNTRY, 
FIELD HOCKEY, WOMEN’ S LACROSSE, SOCCER, 
SOFTBALL AND VOLLEYBALL - TWO DATES OF 
COMPETITION - ONE AWAY-FROM HOME DATE 

PLAYING AND PRACTICE SEASONS -BASKETBALL - 
LOCATION OF QUALIFYING REGULAR-SEASON 
MULTIPLE-TEAM EVENT - THE BAHAMAS 

Comments: { FORIVlTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHEC~OX } 

Cormnents: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHECKBOX } 

Conm~ents: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHEC~OX } 

2010-90 

PLAYING AND PRACTICE SEASONS - WOMEN’S 
BOWLING - PRESEASON PRACTICE AND FIRST DATE OF 
COMPETITION - OCTOBER 1 

Cormnents: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

2010-91 

2010-92 

2010-93 

PLAYING AND PRACTICE SEASONS - WOMEN’S 
BOWLING - NUMBER OF DATES OF COMPETITION 

PLAYING AND PRACTICE SEASONS - CHAMPIONSHIP 

SUBDIVISION FOOTBALL - PRESEASON PRACTICE - 

LIMIT ON NUMBER OF PARTICIPANTS 

PLAYING AND PRACTICE SEASONS - RIFLE - DATES OF 

COMPETITION - MULTIPLE-DAY CONTESTS 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHEC~OX } A { 

FORMCHECKBOX } 

Commems: { FORMTEXT } 

FOOTBALL 
CHAMPIONSHIP 

SUBDIVISION 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHEC~OX } 

2010-94 

PLAYING AND PRACTICE SEASONS - MEN’S SOCCER - 

FIRST CONTEST OR DATE OF COMPETITION - 12-WEEK 

SEASON 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHECKBOX } 

Comments: ACC Sponsored 
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2010-95 

2010-96 

PLAYING AND PRACTICE SEASONS - FIRST CONTEST 
OR DATE OF COMPETITION - CROSS COUNTRY AND 
SOCCER - 10-WEEK CROSS COUNTRY SEASON AND 11- 
WEEK SOCCER SEASON 

PLAYING AND PRACTICE SEASONS - WOMEN’S 

VOLLEYBALL - PRESEASON PRACTICE - 21 UNITS 

S { FORMCHECKBOX } O 
{ FORMCHEC~OX } A { 

FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

2010-97 

2010-98 

2010-99 

PLAYING AND PRACTICE SEASONS AND ELIGIBILITY - 
WRESTLING - FIRST DATE OF PRACTICE AND 
COMPETITION - NO OUTSIDE COMPETITION BEFORE 
NOVEMBER 1 

PLAYING AND PRACTICE SEASONS - WRESTLING - 

NUMBER OF DATES OF COMPETITION - ANNUAL 

EXEMPTIONS - NATIONAL WRESTLING COACHES 

ASSOCIATION NATIONAL DUALS 

PLAYING AND PRACTICE SEASONS - FOREIGN TOURS 
AND COMPETITION - NO INSTITUTIONAL OR 
CONFERENCE FOREIGN TOURS 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHEC~OX } 

Cormnents: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHECKBOX } 

2010-100 

2010-101 

2010-102 

2010-103 

2010-104 

DIVISION MEMBERSHIP -- ELIMINATION OF 
PROVISIONAL AND MULTIDIVISIONAL MEMBERSHIP -- 
RECLASSIFICATION PROCESS AND MULTI-SPORT 
CONFERENCE REQUIREMENTS 

DIVISION MEMBERSHIP -- DEFINITIONS AND 
APPLICATIONS -- EMERGING SPORTS FOR WOMEN -- 
REMOVAL OF SQUASH 

DIVISION MEMBERSHIP -- ELIGIBILITY FOR NATIONAL 
COLLEGIATE CHAMPIONSHIPS -- ELIMINATION OF 
TWO-THIRDS MAJORITY ELIGIBILITY REQUIREMENT 

Comments: { FORlVlTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHEC~OX } 

Cormnents: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

DIVISION MEMBERSHIP -- DIVISION I MEMBERSHIP 
REQUIREMENTS -- SPORTS SPONSORSHIP -- MINIMUM 
CONTESTS FOR SPORTS SPONSORSHIP -- SWIMMING 
AND DIVING 

Commems: { FORlVlTEXT } 

S { FORMCHECKBOX } 0 
{ FORMCHEC~OX } A { 
FORMCHECKBOX } 

DIVISION MEMBERSHIP -- DIVISION I MEMBERSHIP 
REQUIREMENTS -- S CHEDULING REQUIREMENTS -- 
WRESTLING 

DIVISION MEMBERSHIP -- DIVISION I MEMBERSHIP 

2010-105 REQUIREMENTS -- BASKETBALL SCHEDULING -- ONE- 
THIRD OF CONTESTS IN HOME ARENA -- WOMEN’S 

Commems: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Commems: { FORlVlTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHECKBOX } 
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BASKETBALL 

Comments: { FORMTEXT } 

COMMITTEES -- COMMON COMMITTEES -- 

COMMITTEES WITH PLAYING RULES AND 
2010-106                                                                      ADOPTED - 10/28/10 

CHAMPIONSHIPS ADMINISTRATION RESPONSIBILITIES 

-- WOMEN’S BOWLING COMMITTEE 

COMMITTEES -- DIVISION I CABINETS AND 

COMMITTEES -- MEN’S SOCCER COMMITTEE -- NOT 

MORE THAN TWO MEMBERS FROM THE SAME REGION 2010-107 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHEC~OX } 

2010-108 

2010-109-A 

2010-109-B 

2010-110 

EXECUTIVE REGULATIONS -- ADMINISTRATION OF 

NCAA CHAMPIONSHIPS -- SITES AND DATES -- 

NONREVENUE CHAMPIONSHIPS SITE ASSIGNMENT 

Cormnents: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

EXECUTIVE REGULATIONS -- ADMINISTRATION OF 
NCAA CHAMPIONSHIPS -- RESTRICTED ADVERTISING 
AND SPONSORSHIP ACTIVITIES -- PROFESSIONAL 
SPORTS ORGANIZATIONS OR TEAM 

EXECUTIVE REGULATIONS -- ADMINISTRATION OF 
NCAA CHAMPIONSHIPS -- RESTRICTED ADVERTISING 
AND SPONSORSHIP ACTIVITIES -- PROFESSIONAL 
SPORTS ORGANIZATIONS OR TEAMS -- FINANCIAL 
SPONSORSHIP OF NCAA OR CONFERENCE 
CHAMPIONSHIPS 

PLAYING AND PRACTICE SEASONS AND RECRUITING -- 
MANDATORY MEDICAL EXAMINATION -- SICKLE CELL 
SOLUBILITY TEST -- WRITTEN RELEASE 

Comments: { FORlVlTEXT } 

S { FORMCHECKBOX } O 
{ FOP&4CHEC~OX } A { 
FORMCHECKBOX } 

Conm~ents: { FORMTEXT } 

S { FORMCHECKBOX } O 

{ FORMCHECKBOX } A { 

FORMCHECKBOX } 

Comments: { FORMTEXT } 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Comments: { FORIMTEXT } 

INSTITUTIONAL CONTROL -- FINANCIAL DISCLOSURE -- 
MEN’S BASKETBALL 

RECRUITING -- CONTACTS AND EVALUATIONS -- MEN’S 
BASKETBALL EVALUATIONS -- FALL CONTACT PERIOD 

RECRUITING -- CONTACTS AND EVALUATIONS -- 
BASKETBALL EVALUATIONS -- NONINSTITUTIONAL 
ORGANIZED RECRUITING EVENTS APPROVED, 
SPONSORED OR CONDUCTED BY A GOVERNING BODY - 
- EVENT CERTIFICATION 

ELIGIBILITY -- FULL-TIME ENROLLMENT -- 
REQUIREMENT FOR COMPETITION -- EXCEPTION -- 
COOPERATIVE EDUCATIONAL WORK EXPERIENCE 

PLAYING AND PRACTICE SEASONS -- GENERAL 
PLAYING-SEASON REGULATIONS -- GENERAL 
REGULATIONS FOR COMPUTING PLAYING SEASONS 
APPLICABLE TO ALL SPORTS -- NON-NCAA 
POSTSEASON CHAMPIONSHIPS PARTICIPATION -- 
EMERGING SPORTS FOR WOMEN 

PLAYING AND PRACTICE SEASONS -- EXCEPTION TO 
END OF PLAYING SEASON AND ANNUAL EXEMPTIONS - 

2010-111 ADOPTED - 10/28/10 

2010-112 ADOPTED - 10/28/10 

2010-113 ADOPTED - 10/28/10 

2010-114 ADOPTED - 10/28/10 

2010-115 ADOPTED - 10/28/10 

2010-116 ADOPTED - 10/28/10 
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2010-117 

I- GRIDIRON CLASSIC 
DIVISION MEMBERSHIP -- AFFILIATED AND 
CORRESPONDING MEMBERSHIP -- REQUIREMENTS FOR 
AFFILIATED MEMBERSHIP AND ELIMINATION OF 
CORRESPONDING MEMBERSHIP 

ENFORCEMENT -- DEFINITIONS AND APPLICATIONS -- 
TYPES OF VIOLATIONS -- SECONDARY VIOLATION 

S { FORMCHECKBOX } O 
{ FORMCHECKBOX } A { 
FORMCHECKBOX } 

Conm~ents: { FORMTEXT } 

2010-118 ADOPTED - 10/28/10 
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From: 

Sent: 

To: 

Subject: 

Babcock, Lindsey <lbabcock@theacc.org> 

Tuesday, November 30, 2010 9:33 AM 

Carolyn CaJlahan (cmc@vi~inia.edu); Charles Welltbrd (cwelltbrd@crim.umd.edu); Clyde McCoy (cmccoy@med.miami.edu); Joseph 

Beckham (jbeckham@fsn.edu); Larry Killough (larry@vt.edu); Larry La~’orge (rllat~@clem~m.edu); Broome, Lissa L 

<lbroome@email.unc.edu>; Martha PutaJl~ PhD (putall~@duke.edu); Nicholas Hadley (Hadley@umd.edu); Pamela 

Perrewe’ (pperrewe@cob.fsu.edu); Richard D Carnfichael (carmicha@wfu.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sam Pardue 

(sam paxdue@ncsu.edu); Sue Ann Allen (sne.bidstmp@chbe.gatech.edu); Allison Rich (arich@fsu.edu); Barbara Kennedy-Dixon 

(kbaxbar@clemson.edu); Bar~ra Wdlker (walkerbg@wfu.edu); Mille~; Beth <bmille@uncaa.unc.edu:>; Connie Nickel 

(cnickel@mimni.edu); Jaclyn Jacld Silar (jsila~@duaa.duke.edu); Jane Miller (jm2y@virginia.edu); Jody Mooradian (mooradjo@bc.edn); 

Kathy Worthington (kworthin@umd.edu); Katie Hill (cahill@clemson.edu); Michelle Lee (michelle lee@ncsu.edu); Sharon McCloskey 

(smcclosk@vLedu); Theresa Wenzel (twenzel@athletics.gatech.edn) 

Lyons, Shane <slyons@theacc.org>; Brown, Shamaree <sbrown~theacc.org>; DiAmico, Cece/ia <cdiamico@theacc.org>; Finch, Nora 

Lynn <nlfinch@theacc.org>; Ba~vick, Seth <sbarwick@theacc.org> 

Legislative Meeting Attendees 

Hi Everyone- 

Hope you all had a wonderful Thanksgiving! Thank you for sending back your voting summaries yesterday. We should have all the votes tallied and sent back out to 

you later today or tomorrow morning. For those of you who will be attending the legislative meeting, we’ve had a few logistical questions and we thought it would 

be best to share this information with everyone. 

VlP registration will be open on Friday, beginning at 10:00 am until 6:00 pm at the hotel. Please make sure that you go there upon your arrival to pick-up 

event!game tickets and your gifts. If you arrive after 6:00 pm on Friday the staff will bring your items to our meeting Saturday morning. 

Breakfast will be available for all meeting attendees beginning at 7:00 am in the Independence Room. Breakfast will remain open until 10:30 to accommodate your 

guest. We will also have coffee, muffins, etc. in the meeting room (Tryon Room). 

The Commissioner’s Tailgate Reception will be located inside the stadium prior to the game. What is slightly different from years past is that once you enter the 

reception area you will not be able to leave the stadium and re-enter before the game. So make sure if you intend to go to Fanfest or anything else outside that 

you do so before going to the reception. 

If you requested game tickets your seats are located inside suite 87. Although your seats are inside we would also recommend that you dress for the weather as 

there are windows in the suite that may or may not be open during the game. 

Please feel free to let us know if you have any other questions. Safe travels to Charlotte everyone. We’ll see you Saturday morning! 

Lindsey 

Lindsey K. Babcock 

Assistant Commissioner, Compliance & Governance 

Atlantic Coast Conference 

LBabcock@theacc.org 

336-854-8787 (phone) 

336-369-0065 (tax) 



FFom: 

Sent: 

To: 

Subject: 

Callahan, Carolyn (cmc) <cmc@esewices.virginia.edu~ 

Monday, December 6, 2010 11: 54 AM 

Martha Putall~, Ph.D. <puta]l~@duke.edu>; Richard D Ca~michael (carmicha@wfu.edu); Clyde McCoy (cmccoy@med.miami.edu); 

Carolyn Callahan (cmc@virginia.edu); Charles Welltbrd <C~%LLFORD@crim.umd.edu-~; Killough, Larry <laxry@vt.edu% Broome, 

Lis~ L <lbroome@email.unc.edu>; Larry LaForge (rlla£g@clemson.edu); Jo~ph Beckham (jbeckham@fsu.edu); Robert Taggart 
<robert.taggaN~!bc.edu>; Sue Ann Allen <sue.bidstrup@chbe.gatech.edu>; Sam Pardae <Sam Pardue@ncsu.edu>; Nicholas Hadley 

(Hadley@umd.edu); Pamela Peirewe’ (ppeirewe@cob.fsu.edn) 

I~E: From Jo Potuto 

Of course you will not be surprised to hear that I heartily support this concept. Transfer student success data is pitifully poor, We {the Cabinet) worked long and 

hard to identify factors that would predict greater success and had many meetings with the Community College/Junior Co~]eges to ~dentifg ways to increase the 

standards, h~ve gre~ter preparation, whi~e not punishing the JC’s/CC’s or the student ~thletes, TMs set of recommendations seem the most v~aMe in ~owing for 

increasing standards and providing some t~me for the student to achieve those, ~t is not perfect but the best of many options, Something clearly needs to be done 

in th~sarenm 
Dr. Carolyn M. Callahan 
Commonwealth Prol~ssor 
Department of I..eadersh~p, Feund~t~ons, and Policy 
Unive[~ity of V~rg~nia 
417 Emmet Street Sou~h 
P.O. Bo>: 400277 
Char~otte~wille, VA 22904~4277 
Phone: 434-924-0791 
Fax: 434-924-1384 

E~= Na~ha Pu~llaz, Ph.D. [mailto:pu~llaz@duke.edu] 
Seat= Nonday, December 06, 2050 9:23 AN 
Te; Richard D Carmichael (carm~cha@~u.edu); Clyde NcCoy (cmccoy@med.miami.edu); Carolyn Callahan (cmc@virg~nia.edu); Charles Wellford; K~lough, Lar~; Ussa L. 
Broome (Ibroome@email.unc.edu); Lar~ La~rge (rllafg@demson.edu); 3oseph Beckham 0beckham@fsu.edu); Robe~ Tagga~; Sue Ann Allen; Sam Pardue; Nicholas Hadley 
(Hadley@umd.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu) 
$abject; ~: From 3o Potuto 

Hello ~eHow ACC FARs, 

~ ~[JSt received this emai~ from .Jo Potuto (President of the tA FA£ o~San~zat~on) who ~s askinA for comments from esch conference reAsrdh~8 the new document on 

Two-year Col~ese ~ransfer Requirements comm8 [rom the AcademR: Cabme~ (which Q~ro~yn cha#s), She wi~ use the conferences~ responses to protrude mpu~ [rom 

Lhe ~A FAR Stoup. P~ease let me know your Lhoughts so ~ can protrude our con[erence response, Thanks so much. 

Best, Msrtha 

E~= Diann Schiess~er [mailto:dschiessler2@unlnotes.unl.edu] 
Seat= Nonday, December 06, 2050 9:09 AN 
Te; crogers@smu.edu; fou~ner@buffalo.edu; ddickman@ncaa.org; dschiessler2@unl.edu; dydia@lsu.edu; fegreen@troy.edu; pdobel@u.washington.edu; 
jthomas@nmsu.edu; jstrawley@ncaa.org; 3osepNne R Potuto; Nartha Pu~llaz, Ph.D.; pbates@umich.edu; R.Hatcher@tcu.edu; tstephens@spanport.rutgers.edu 
Sabject= From 3o Potuto 

Good morning. Jo would like your commen~ on the a~ached as she thinks we need to share input. She said to let you know she would anticipate 

posting on the list sere before we send commen~ in. Thank you~ Diann 

http:i/content.ncaa,orqincaa-amaiTwo Year Colleqe Document for Membershil~,pdf 

Diann ScMessler 
UNL College of Law 
Assistant to Josephine Potuto 

(402) 472-7226 



From: 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <putallaz@duke.edu;, 

Tuesday, December 7, 2010 10:36 AM 

Callahan, CaJcolyn (cmc) <cmc@eservices.virginia.e&t>; RichaJ~d D Carmichael (carmicha@wfu.edu); Clyde McCoy 

(cmccoy@med.miami.edu); Carolyn Callahan (cmc@virginia.edu); Charles Welllbrd <CWELLFORD@crim.umd.edu~; Kill@ugh, Larry 

<larry@vt.edu>; Broome, Lissa L <lbroome@email.unc.edu>; Larry La2’orge (dlafg@clemson.edu); Joseph Beckham 

(jbecldiam@fsu.edu); Robert Taggaln[ <robert.taggart@bc.edu>; Sue Ann Allen < sue.bidstrup@chbe.gatech.edu>; Sam PaJcdue 

<Sam Pardue@ncsu.edu>; Nicholas Hadley (Hadley@umd.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu) 

Prig: From J@ Potuto 

knew if you have any suggestions: 
I have now heard back from my ACC F~ colleagues and we m@ s~rongly suppo~ the uMeflying principles and agree ruth nearly NI the dra~ concepts proposed by 

the Academic Cabinet. Them is no question that trm~sfer student success dam axe pifi~lly poor. The Academic Cabinet has worked Nligently to ident@ f~mrs that 

woNd predict greater success and has involved Communi~ CollegeiJumor Colleges to i&nfi~ ways ~ increase the s~ndaNs, have greater preparation, while not 

pumsfii~N flae JC’s/CC’s or the stu&nt athlems. This ~t of recommendations seem the mos~ viable in Mlomng tbr increasing stun&Ms mad proviNng ~me time tbr the 

student to acfiieve them. Although it is not ped~ct, it represents the ~st of many options given flint something clearly needs to be done in this arena. Them was ~me 

uncefmin~ expressed in our group a~ut how fl~e ac~temic year in residence would won and fl~ink thNaer refinement of that idea is nee&& Them was also a wo~, 

expms~d fl~at the NCAA may be intruNng on insfitufional autonomy in that ma~y institutions cu~ently have higher standaxds tbr junior college tmnst6~ fl~a~ tho~ 

specified in tiffs proposal which raises ~e question--why should s~dent athletes be ~eated m~y di~lently thmi o~er sm&n~ in the JC transfer process’? It might be 

that we need ~ let ~R and gmduafion rates ~ our pfimmy Inetric rather tho~ tiyiiN to level the playing field on what may ~ legitimate insfimtion~l differences. 

Overall, fl~e ACC strongly suppo~s the Academic Cabinet’s goals and principles o~d believes fl~ey roll achieve the go~l ofma~ng the academic success ~d 

graduation rotes i~r our transi~r s~ldent-atNetes mole clo~ly match up ruth tho~ numbers for fl~e non-transfer s~dent-atlfletes. 

From: Martha Putallaz, Ph.D. [mailto:putallaz@duke.edu] 
Sent: Monday, December 06, 20:t0 9:23 AM 
To: Richard D Carmichael (carmicha@wfu.edu); Clyde McCoy (cmccoy@med.miami.edu); Carolyn Callahan (cmc@virginia.edu); Charles Wellford; Kill@ugh, Larry; Lissa L. 
Broome (Ibroome@email.unc.edu); Larry LaForge (dlafg@clemson.edu); Joseph Beckham 0beckham@fsu.edu); Robert Taggart; Sue Ann Allen; Sam Pardue; Nicholas Hadley 
(Hadley@umd.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu) 
Subject: FW: From Jo Potuto 

Netlo Fellow ACC FARs, 

liust received this ernail from J@ Potuto (President of the IA FAR organization) who is asking for comments from each conference regarding the new document on 

Two-year College Transfer Requirements coming from the Academic Cabinet (which Carolyn chairs). She will use the conferences’ responses to provide ~nput from 

the ~.A FAR grou~, P~e~se let me know your thoughts so ~ can provh~e our conference response. lh~nks so much. 

Best, Martha 

F~= Diann Schiessler [mailto:dschiessler2@unlnotes,uni.edu] 
Seat; Monday, December 06, 20~0 9:09 AN 
Tot crogers@smu.edu; Bu~ner@buffalo.edu; ddickman@ncaa.org; dschiessler2@unl.edu; dydia@lsu.edu; fegreen@troy.edu; pdobel@u.washington.edu; 
jthomas@nmsu.edu; jstrawiey@ncaa.org; Josephine R Potu~; Hartha Pu~llaz, Ph.D.; pbates@umich.edu; R.Ha~her@tcu.edu; tstephens@spanport.rutgers.edu 
$ubjeet= From ~o Potuto 

Good morning. J@ would like your commen~ on the a~ached as she thinks we need to share input. She said to let you know she would anticipate 

posting on the list sere beBre we send commen~ in. Thank you[ Diann 

.h..~p.]/~c..9~.n.~.t..e.~.t.~.n.~.c~a.~.a..~.~.~.r~g/~n~c~q..q~..a.~..a./~T.~..w..9-..Y..A~-~9~[]#~- 
Document for Membersh[p:ig__d___f. 

Diann Schiessler 
UNL College of Law 
Assistant to Josephine Potuto 

(402) 472-7226 



From: 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <putallaz@duke.edu;, 

Monday, Februa~ 7, 2011 12:37 PM 

Lyons, Shmae <slyon@theacc.org>; Craig Litflepage (ckl9e@virginia.edu); Dan Radakovich (drad@athlefics.gatech.edu); Debbie Yow 

(dD’ow@ncsu.edu); Baddour, Richard A <dbaddou@uncaa.unc.edu-~; Gene DeFilippo (Gene.d@bc.edu); Jim Weaver 

(weaverj@vt.edu); Kevin Anderson (kevina@umd.edu); Kevin White (kwhite@duaa.duke.edu); Kirby Hocuti (hocutF~:miami.edu); Randy 

Spetman (rspetmma@fsu.edu); Ron Welhnan (welhnanr@wfu.edu); Terry Don Phillips (pte~ry@clemson.edu); Carolyn Collahan 

(cmc@virginia.edu); Charles Wellford (cwellford@cmn.umd.edu); Clyde McCoy (cmccoy@med.miami.edu); Larry Killough 

(laru. @t.edu); Lmry LaForge (rllafg@clemson.edu); Brootne, Lissa L <lbroome@email.unc.edu>; Nicholas Hadley (Hadley@umd.edu); 

Pamela Pertewe’ (pperrewe@cob.fsu.edu); Richaxd D Cm~nichael (carmicha@wfu.edu); Robert Taggart Jr. (robert.taggarti~!bc.edu); Sam 

Pardue (sam~pardue@ncsu.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu) 

Swottbrd, John <j swoflbrd@theacc.org>; DiAmico, Cecelia <cdiamico@theacc.org> 

RE: Over signing Video 

ADs, 

Several of the ADs asked if they could see the video clip that was referred to at our Friday meeting depicting potential student welfare issues associated with over signing. The 
clip was sent to the 1A FAR Board by Tom Stephens (the Big East 1A FAR rep from Rutgers). Jo Petuto from Nebraska (President of the 1A FAR group) has decided to dedicate 
a segment of the September 1A FAR meeting to this issue and include panel members from all sides of this issue. 

http://espn.go.com/video/clip?id =5935634~categoryid = 2564308 

Best, Martha 

Martha Putallaz, Ph.D. 
Executive Director 
Duke University Talent Identification Program 
Professor, Department of Psychology 
1121 West Main Street 

Durham, NC 27701 
Phone: 919-668-9108 Fax: 919-668-9141 
Campus Box 90780 



From: 

Sent: 

To: 

Subject: 

Callahan, Carolyn (cmc) <cmc@eser~ices.virginia.edu~ 

Monday, Februa~ 7, 2011 12:39 PM 

Martha Putall~, Ph.D. <putall~@duke.edu>; Lyon~ Shane <slyon@theacc.org>; CraJ~g Littlepage (ckl9e@virginia.edu); 

Radakovich (drad@athletics.gatech.edu); Debbie Yow (d~yow@ncsu.edu); Baddour, Richard A <dbaddou@uncaa. unc.edu>; Gene 

DeFilippo (Gene.d@bc.edu); Jim Weaver (weaverj@vt.edu); Kevin Anderson (kevina@umd.edu); Kevin White (kwhite@duaa.duke.edu); 
Kirby Hocutt (hocar,a)miami.edu); Randy Spetman (rspetman@fsu.edu); Ron Welhnan (welhnma@wfu.edu); Terry Don Phillips 

(pten3~@clemson.edn); Cmolyn Callolaan (cmc@irginia.edu); Charles Wellford (cwellford@cfim.umd.edu); Clyde McCoy 

(cmccoy@med.miami.edu); Larry. Killough (losry@~it.edn); Lmwy LaFolge (fllafg@clemson.edn); Broome, Lissa L 

<lbroome@email.unc.edu>; Nicholas Hadley (Hadley@umd.edu); Pmnela Perrewe’ (ppenewe@cob.fsu.edn); Richard D C~michael 

(carmich@wfu.edu); Robert Taggart Jr. (robert.taggaxt@bc.edu); Sam Pardue (sam~pardne@ncsu.edu); Sue Ann Allen 

(sne.bidstrup@chbe.gatech.edu) 

Swofford, John <j swofford@theacc.org>; DiAmico, Cecelia <cdiamico@theacc.org> 

RE: Over signing Video 

I am at the Acaderuic Cabinet meeting in Indy and someone just mentioned a website--oversigning, corn that we migt want to look at also. 

Dr. Carolyn M. Callahan 
Cotr~mnwealth Professor 
Depaltment of Leadership, Foundations, and Policy 
Universi~ of Virginia 
417 Er~wae:~ Street 
P.O Box 400277 
Charlottesville, VA 22904-4277 
Phone: 434-~4-0791 
Fax: 434-243-1379 

From: Martha Putallaz, Ph.D [putallaz@duke.edu] 
Sent: Monday, February 07, 2011 12:36 PM 
To: Lyons, Shane; Craig Littlepage (cklge@irginia.edu); Dan Radakovich (drad@athletics gatech.edu); Debbie Yow (d~vo~v@ncsu.edu); Dick Baddour (dbaddour@uncaa unc edu); Gene 
DeFilippo (Gene.d@bc.edu); Jim Weaver (~veaverj@t.edu); Kevin Anderson (kevina@umd.edu); Kevin V~ite @white@duaa duke.edu); Kirby Hocutt (hocutt@miami edu); Ran@ 
Spetman (rspetman@fsu.edu); Ron Welhnan (~vellmanr@wfu.edu); Ter~z Don Phillips (pter~@clemson edu); Carolyn Callahan (cmc@virginia. edu); Charles Wellford 
(cwellford@crim.umd edu); Clyde McCoy (cmccoy@med.miami.edu); Lany’ Killough (lal-~@vt.edu); Lany’ LaForge (rllafg@clemson.edu); Lissa L. Broome (lbroome@email.unc.edu); 
Nicholas Hadley (Hadley@umd.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu); Richard D Carmichael (carmicha@wfu.edu); Robert Taggart Jr. (robert taggart@bc.edu); Sam Pardue 
(sam~ardue@ncsu.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu) 
Cc: Swoflbrd, Jolm; DiAmico, Cecelia 
Subject: RE: Over signing Video 

ADs, 
Several of the ADs asked if they could see the video clip that was referred to at our Friday meeting depicting potential student welfare issues associated with over signing The clip ~vas sent 
to the 1A FAR Board by Tom Stephens (the Big East 1A FAR rep from Rutgers) Jo Petuto from Nebraska (President of the 1A FAR group) has decided to dedicate a segment of the 
September 1A FAR meeting to this issue and include panel members from all sides of this issue. 

http:i/espn.go.com/video/clip?id 5935634&cate~o~’id 2564308 

Best, Martha 

Martha b’utallaz, Ph.D. 

Exec UtlVe Director 

Duke Umversity Talent Identificatinn Program 

Professor, Department of Psychology 

1121 West Main Street 

Durham, NC 27701 

Phone: 919-(~58-9108 Fax: 919-(~58-9141 

Campus Box 90780 





From: 

Sent: 

To: 

Subject: 

Attach: 

Larry LaForge <RLLAFG@clemson.edu> 

Friday, March 18, 2011 8:52 AM 

Carolyn Callahan <cmc@virginia.edu>; Charles Welltbrd <cwelltbrd@crim.umd.edu>; Clyde McCoy <cmccoy@med.miami.edu>; Larry 

Killough <larry@vt.edu>; LarD, La2’orge <RLLAFG@clemson.edu>; Martha Putall~ PhD <putall~@duke.edu>; Richard D Ca~anichael 

<cannicha@wfu.edu>; Robert Taggart Jr. <robert.taggaW~:bc.edu-~; Sam Pardue <samAoardue@ncsu.edu>; Sue Ann Allen 

<sue.bidstrup@chbe.gatech.edu>; Broome, Lissa L <lbroome@email.unc.edu>; ppe~rewe@cob.fsu.edu 

jswofford@heacc.org; Lyons, Shane <slyons@theacc.org>; Babcock, Lindsey <lbabcock@theacc.org> 

Journal of Higher Education Article 

JHE NCAA Academic Performance Metrics.pdf 

Hello ACC FARs, 

As an FYI, I wanted to let you know about the attached article coauthored by me and Janie Hodge of Clemson that is in the current issue (Vol. 82, No. 2, 

March!April 2011) of the Journol of Higher Educotion. The article is entitled "NCAA Academic Performance Metrics: Implications for Institutional Policy and 
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NCAA Academic Performance Metrics: 
Implications for Institutional Policy 
and iPractice 

The federal government and the National Colle- 
giate Athletic Association (NCAA) have both taken actions to address 
issues of acade:mic integrity in college athletics. In 1990 the federal gov- 
ernment passed the Student-Right-to-Know and Campus Security Act 
(RL.101-540) requiring universities that receive l~deral funds to report 
graduation rates for all students, and more specifically to report sepa- 
rately the graduation rates for student athletes. This is known as the Fed- 
eral Graduation Rate (FGR). in 2003 the NCAA created the Academic 
Progress Rate (APR) and Graduation Success Rate (GSR) as key com- 
ponents of an academic reform program. The APR and GSR are tmique 
in that they apply only to student athletes receiving athletics financial 
aid. There is no comparable measure to APR for college students who 
are not athletes, and GSR takes an alternate approach to measuring grad- 
uation success than the FGR methodology. 

NCAA Division I member institutions are accountable for the APR 
and GSR of their athletic teams, and other minimum NCAA academic 
regt~lations, as a condition of participation in NCAA events. Athletic 
conferences may also have academic policies. However, broader institu- 
tional academic policy affecting student athletes re:mains the purview of 
each individual school. Each individual institution :retest deter:mine how 
much emphasis to place on FGR, APR, and GSR when assessing the 
congruence of the athletics program with the overall institutional mis- 
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sion, evaluating the academic performance of student athletes as me:tu- 
bers of the student body, and/or developing sped al admi ssions and other 
academic policies (e.g. class attendance) for athletes. These me institu- 
tional issues that cannot and should not be determined by the NCAA, 
and they require that the academic community understands the potential 
implications of having academic performance metrics that apply only to 
athletes on their campus. 

Central to the issue of developing institutional academic policy based 
upon the NCAA metrics and the federal metric are concerns that EGR 
may not provide an accurate measure of student athletes’ academic suc- 
cess. For example, student athletes may have opportunities to leave the 
university prior to graduation to enter professional sports, which are often 
very lucrative financially. Yet in reporting the FGR. a student athlete who 
leaves the tmiversity prematurely for a professional sports career is con- 
sidered in the same manner as a student athlete who leaves the university 
for academic reasons. This is important to consider in assessing academic 
performance and establishing acade:mic polices for student athletes. 

The purpose of this paper is to provide the higher education commu- 
nity with infor:mation about FGR, APR, and GSR to assist in developing 
sound institutional policy. First, relevant background i nform ati on i s pro- 
vided to clarify the context underlying the development of the measures. 
Next, an illustration is presented that shows how EGR, APR, and GSR 
are computed and what they measure, followed by a discussion of the 
appropriate uses and potential misuses of each metric. Finally, important 
policy implications of using the NCAA metrics are discussed. 

Background and Relevartt Literature 

Literature related to college athletics documents a fundamental ten- 
sion between the academic rigor at institutions of higher education and 
big-time college athletics. Benford (20071) refers to college sports as the 
"edutainment industry" and is critical of the commercial nature of the 
activity. Nearly one-third of faculty who responded to a recent survey 
believes that academic standards are lowered to achieve high levels of 
success in the sports of football and basketball (Lawrence, Hendricks, & 
Ott. 2007). While these high profile sports tend to be the focus of con- 
cern and controversy, NCAA major rules infractions occur in sports 
across the board and reflect the overall pressure to win in college athlet- 
ics (Dixon, Turner, Pastore. & iMahoney, 2003). These pressures may 
potentially impact admission practices, graduation rates, and the overall 
acade:mic reputation of the institution (Dixon et al., 2003; Marigold. 
Bean, & Adams, 2003; Rishe, 2003: Tucker, 2004). 
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Empirical studies of the overall impact of athletics on the university 
mission show mixed results. Some studies found that football success 
leads to increased numbers of undergraduate applications (McCormick 
& Tinsley, 1987; McEvoy, 2005), higher revenue for tile institution 
(Brown, 1996), higher graduation rates for the student body due to better 
applicants (Tucker, 2004), and the perception by alumni that their degree 
is :more valuable (Roy, Harmon, & Graeff, 2003). However, other 
searchers found that success in athletics had little or no :impact on the 
quality of incoming students (Frank, 2004), and no effect on the gradua- 
tion :rates of either student athletes or regular students (Rishe. 2003). 
fact, Mangold et. al. (2003) found a negative relationship between ath- 
letic success and graduation rates at NCAA Division I institutions. 

A resounding argument in the literature is that athletic success comes 
at the expense of academic integrity (Libby, 2008). Some argue that re- 
laxed admission policies Ik)r high profile athletes threaten academic in- 
tegrity and the ideals upon which the university was built. Lumpkin 
(2008) indicates that college athletes’ lack of academic preparation and 
commitment to learning threaten academic integrity. Fried (2007) asks, 
"Why should the ability to hurl a football a little bit further than the next 
guy play any role in allocating educational opportunities, let alone a de- 
cisive one?" Concerns related to academic :integrity and athletics are 
often the focus of newspaper headlines, coffee shop conversations, and 
sleepless nights for university presidents. 

The NCAA has addressed the academic concerns over time with vari- 
ous initiatives. In 1983 the NCAA passed Proposition 48, which man- 
dated that student athletes :meet certain minimum academic eligibility 
requirements to participate :in intercollegiate athletics at Division I 
member institutions. Covell and Barr (2001) provide a detailed history 
of developments in this area prior to the introduction of GSR and APR. 

In 1993 the NCAA created an athletics certification requirement for 
member schools in Division i. The principles of academic integrity in 
the NCAA Division I Athletics Certification Program require each insti- 
tution to compare graduation rates of student athletes with the overall 
student body, and analyze and explain any significant disparities. 

As previously noted, the NCAA launched a major academic reform 
program in 2003 that included not only tile introduction of APR and 
GSR, but also revised initial eligibility standards and new progress-to- 
ward-degree requirements. The NCAA Board of Directors recently reaf- 
firmed its commitment to the academic reform program, and has ap- 
pointed task forces to study poor overall institutional APR performance 
in the sports of baseball, basketball, and football. In addition the NCAA 
has created a coaches’ version of APR that will provide a lifetime 



%cademic batting,¯ ~ average" for every Division I head coach throughout 
his/her career (NCAA, 2009). These actions suggest that APR and GSR 
will corrtinue to play a major role in the NCAA’s academic reform 
efforts. 

While FGR, APR, and GSR are important to the discussion of acade- 
mic integrity in college athletics, little has been written in the academic 
literature to guide administrators and faculty leaders in using these met- 
rics to establish institutional policy for student athletes. A number of em- 
pirical studies address factors affecting the FGR of student athletes 
(DeBrock, Hendricks, & Koenker, 1996; Ferris, Fluster, & McDonald. 
2004; Long & Caudill, 1991; Scott, Bailey, & Kienz, 2006) without ad- 
dressing GSR or APR because the studies either predate the NCAA met- 
rics or are focused on other issues. Our objective is to provide insights 
needed by policy makers by illustrating the computational details and nu- 
ances of FGR, APR. and GSR, and discussing the metrics and their im- 
plications for athletic-related policy at institutions of higher education. 

FGR, APR, and GSR Hlustration 

Because graduation is the primary objective of most entering college 
students and is a key measure of academic success, we first illustrate tire 
computation of the FGR. Next we demonstrate tire computation of tire 
GSR developed by the NCAA. We then explain and illustrate the com- 
putation of APR. 

Federal graduation rate. The 1990 Student Right-To-Know and Cam- 
pus Security Act specifies that a student shall be considered a completer 
if the student has graduated within 150% of the nor:mal time for gradua- 
tion. Because the normal time for graduation in most U.S. universities is 
four years, the time IYame used by most schools for determining suc- 
cessful completion or graduation of a student in computing the FGR is 
six years. Thus, a simple statement of the FGR computation l)r student 
athletes is the percent qf student athletes initially e~z,’olled in fal! ~f year 

n who graduated by fall of year n+6. 
As with all metrics related to academic performance, the cohort 

group must first be established, and then the measure can be applied. 
Table I provides sample data to illustrate the simple FGR computation. 
The data in Table 1 are hypothetical and designed solely to illustrate the 
computations. 

Table 1 shows a population of 10 student athletes (SAs), identified as 
SA1 through SA10. This could represent a specific sports team or ath- 
letes of a certain gender or ethnicity. The 10 SAs :in Table 1 are assumed 
to be receiving athletics financial aid. The first two columns in Table 1 
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TABLE 1 

Sample Data %r FGR and GSR Compmation 

’I~Tans[erred in Le[~ School I.e[i School 

and [rtitiai[y aider a[ier b’.m:oiiing 
Itfifia[ly Enrolled in E~rolling NOT Graduaed 
F, nrolled in lhe Foilowing Academicaily Academically by [,’aii of 
Fali of Year n Semester Eligible Eiigib]e Year n+6 

................................................................................................................................................................................................................................. 

SA1 Y Y 

SA2 Y Y 

SA3 Y Y 

SA~- Y Y 

SA5 Y Y 

SA6 Y Y 

SA7 Y 

SA8 Y Y 

SA9 Y Y 
SA10 Y Y 

indicate the enrollment status of each SA as of the beginning of fall of 
year n. SA1 through SA7 initially enrolled in fall of year ~z, whereas 
SA8 through SA10 either transferred to the institution or initially en- 
rolled in the following semester at midyear. The last three columns indi- 
cate the academic status of each SA at the time of their departure from 
the school. SA2 and SA9 left school after enrolling without graduating, 
but were academically eligible to compete as student athletes when they 
left. SA5 left school after enrolling without graduating, and was not aca- 
demically eligible to compete as a student athlete at the time of his/her 
departure. SA1, SA3, SA4, SA6, SA8, and SA10 remained at the insti- 
tution until graduation and completed their degree requirements by the 
fall of year n+6. 

The cohort group for computing FGR :is: SA1, SA2, SA3, SA4, SA5. 
SA6, and SA7. This is noteworthy because it indicates that the FGR 
methodology includes only those SAs enrolled at the beginning of the 
school year (i.e., :in the fall of year n). Midyear enrollees (SA8, SAg. and 
SA10), whether first-time students or transfers, are not included in the 
computations. W2"~ will address this point in more detail later. 

Because four (SA1, SA3, SA4, and SA6) of the seven student athletes 
in the cohort group graduated by fall of year n+6, the population of stu- 
dent athletes in "Fable 1 has a FGR of 57% based on the %llowing calcu- 
lation: FGR = (4 / 7) * 100 = 57. 

NCAA gradua~io~z success ,’ate. GSR is an alternate graduation-rate 
methodology developed by the NCAA that credits institutions for in- 
coming transfers or midyear enrollees who graduate, and does not 
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penalize institutions for student athletes who leave prior to graduation if 
they a:e in good academic standing at the time of their depa:mre. GSR is 
computed over the same six-yea window as FGR. The major difference 
between GSR and FGR is the definition of the cohort group. With FGR, 
the cohort group is defined and "locked in" at the beginning of the 
school year, and the graduation of those students is tracked six years 
later. With GSR, the cohort group is modified by adding transfers and 
midyear enrollees and subtracting early departures in good academic 
standing. The issue of defining the cohort group is further complicated 
by coaches’ decisions to award athletic scholarships to walk-on athletes. 
thus moving student athletes already enrolled at the institution and not 
previously receiving athletic aid into the cohort group. 

In Table 1, the cohort group for GSR consists of SAI, SA3. SA4, 
SA5, SA6, SA7, SA8, and SA10. SA2 and SA9 were included in the co- 
hort ~br FGR b~t not GSR because they left in good academic standing. 
SA8, SA9. and SA10 were not included in the cohort for FGR because 
they were not enrolled at the begirming of school year, but they are in- 
cluded in the GSR cohort. Thus, the cohort for GSR is eight students, 
whereas the cohort for FGR was seven students. 

Because six (SA1, SA3, SA4, SA6, SAS, and SA10) of the eight stu- 
dent athletes in the cohort group graduated by fall of year ~z+6, the pop- 
ulation of student athletes in "Fable 1 has an NCAA GSR of 75%, as 
shown in the following computation: GSR = (6 / 8) * 100 = 75. Note that 
the NCAA’s method of computing graduation success (GSR = 75%) 
yields a higher graduation rate than the mandated federal government 
methodology (FGR = 57%) Ik)r the student athlete population described 
in Table 1. This is typical, and will be discussed later in the paper. 

NCAA academic progress rate. The time lag in measuring graduation 
rates with both FGR and GSR is problematic in that it does not provide 
timely feedback abot~t academic success of student athletes. The NCAA 
recognized this problem and. as an integral part of its 2003 academic re- 
form program initiated the APR. The APR metric is intended to provide 
more real-time feedback on the progress of student athletes toward grad- 
uation. In a sense, APR is a tracking signal that is updated ortce per year. 
Each semester APR tracks retention and eligibility for each student ath- 
lete on athletics financial aid. 

For each student athlete :in the cohort group, one point :is earned each 
semester if the student athlete remains enrolled and on the team (reten- 
tion point) and one point is earned if he/she is academically eligible to 
compete (eligibility point). Thus, each student athlete can potentially 
earn two APR points each semester l)r the institution by remaining in 
school and fulfilling the academic requirements necessary to be eligible 
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to participate in intercollegiate athletics. To earn the eligibility point, the 
student athlete must meet both the NCAA progress-toward-degree re- 
quirements and any institutional policies related to athletics participa- 
tion. The idea behind APR is that retention and continuing eligibility are 
the basic building blocks for achieving graduation. 

The APR score for a population of student athletes is simply the pro- 
portion of total possible points that was earned, multiplied by 1,000. 
Thus, a perfect APR score is 1,000. NCAA preliminary statistical analy- 
ses have established that an APR score of 925 is associated with a FGR 
of approximately 50% (NCAA. 2005). This is important because it ad- 
dresses the validity of APR as a predictor of graduation, and provides a 
basis l~r assessing penalties to institutions whose student athletes do not 
appear to making adequate progress toward graduation° An APR score of 
925 has become the NCAA standard for potential institutional penalties 
that could result in loss of scholarships. In other words, teams that ap- 
pear to be heading toward a Federal Graduation Rate of less than 50% 
could be subject to penalties. The APR computation is illustrated with 
data presented in Table 2. 

Table 2 shows a population of 10 student athletes, identified as SAa 
through SAjo As with the graduation-rate illustration, this data set could 
represent a specific sports team or a group of athletes of a certain gender 
or ethnicity. Tire APR calculation is for acade:mic year ~, which consi sts 
of the fall semester of year n and tire spring semester of year n+l. For 
each student athlete, Table 2 indicates whether the retention and eligibil- 
ity points were earned for the two semesters. 

’17~ BLE 2 

Sample Data for APR Computation 

Academic "/c m" n 

Fali Semester of Year n Spring Semester of Y,em" n+l 

}:,l~g~bie Retained Eiigible Re~ained 

SA a Y Y Y Y 

SA b Y Y Y 

SA c Y Y Y Y 

SA d Y Y 

SA e Y Y Y 

SA f Y Y Y Y 

SA g Y Y Y Y 

SA h Y Y Y Y 

SAi Y Y Y Y 

SAj Y Y Y 
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In the example, the following student athletes earned both the reten- 
tion point and the eligibility point in the fall se:mester and the spring se- 
mester of the academic year: SAa. SAc, SAf, SAg, SAh, and SAi. The 
data show that SAb and SL~ earned both the retention and the eligibility 
point in the fall semester, but left school in the spring semester even 
though they were academically eligible to compete. Therefore, SAb and 
SAj earned the eligibility point in the spring semester but not the reten- 
tion point. 

SAc was eligible to return and compete in the fall semester but did not 
enroll. However, SAe did return in the spring semester and was eligible 
to compete. Therefore, SAe earned the eligibility point but not the reten- 
tion point in the fall semester, and earned both points for the institution 
in the spring semester. 

Finally, SAd left school after the fall semester after being declm’ed 
academically ineligible for athletics pm’ticipation in the spring semester. 
Thus, SAd was "0 for 2" in the spring semester, costing the institution 
both the retention point and eligibility point. 

For the cohort group of 10 student athletes in Table 2, a total of 40 
APR points was possible (10 possible retention points in the fall semes- 
ter + 10 possible eligibility points in the fall semester + 10 possible re- 
tention points in the spring semester + 10 possible eligibility points in 
the spring semester). The data show that 35 of the 40 possible points 
were earned. The computation of APR for the population of student ath- 
letes in ’Fable 2 is as follows: APR = (35 / 40) * 1,000 = 875. Thus, if the 
data set in Table 2 represented a specific sports team, possible NCAA 
penalties involving loss of scholarships could result because the team’s 
APR is below the acceptable level of 925. 

Implementation of APR over the past few years has resulted in in- 
creased opportunities for schools to request that the NCAA adjust their 
APR data for circumstances believed to be outside the control of the in- 
stitution. ~Ve will discuss the impact of APR adjustments due to extenu- 
ating circt~mstances and/or cohort management later, but first want to 
continue the APR example in Table 2 to illustrate how adjustments may 
affect the APR computation. 

Suppose that the institution in Table 2 believed that it should not be 
held accountable for lost points related to SAb, SAc, and SAj. Specifi- 
cally, suppose that SAe was not in school in fall semester because of a 
serious illness that required medical treatment. Also, suppose that SAb 
and SAj both left school in spring semester in good academic standing 
to pursue professional opportunities in their sport. Upon appropriate 
documentation of the medical situation of SAc, and documentation 
proving the prol~ssional departure of SAb and S~, assume that the 
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NCAA granted requested adjustments from the institution in which the 
lost retention points for SAb, SAe, and SAj were "forgiven." The for- 
given retention points re&~ce the denominator of the APR calculation 
from 40 to 37, while not affecting the number of points eat’ned in the nt~- 
merator (35). Under this scenat:io, the revised computation of APR is as 
follows: APR = (35 / 37) * 1.000 = 946. The revised APR of 946 puts the 
population of student athletes in Table 2 in good academic standing with 
regard to the NCAA penalty threshold of 925. 

With the basics of FGR. GSR, and APR illustrated, we now turn our 
attention to appropriate uses of these metrics. The following sections ad- 
dress appropriate uses and potential issues that could lead to misunder- 
standing and misuse of the metrics. W2"~ conclude the paper with a dis- 
cussion of the implications of using the NCAA metrics l)r academic 
policy in higher education. 

Appropriate Uses qfi FGR, GSR, and APR 

Federal graduation rate. FGR can be useful for intra-institutional 
analyses that yield insights into how student athletes fare in relation to 
all students at the school. On a given campus, a large discrepancy be- 
tween the institutional FGR and an athletic team’s FGR should be exam- 
ined. A number of factors may explain such a discrepancy, possibly in- 
cluding some that have nothing to do with academic preparation or 
academic success of student athletes. For example, low FGR for an ath- 
letic team relative to the student body may reflect early departures that 
result fl’om unique and significant professional opportunities available 
to student athletes in that sport. A key point is that intra-institutional 
comparisons of student body FGR with athletic team FGR may raise im- 
portant questions and prompt acade:mic leaders to seek the explanations. 
In some cases, reasonable and acceptable explanations may exist for the 
discrepancy that relate to professional opportunities and do not suggest 
poor academic performance. In other cases, the discrepancy :may be 
cause ~k_-~r serious concern that suggests corrective actions are needed. If 
used in this manner. FGR can be a useful tool. 

FGR can also be used for benchmarking a collegiate athletic team 
across institutions provided the statistic used for benchmarking is the 
d{fference between institutional FGR and athletic team FGR. This differ- 
ence score controls for the unique characteristics of individual institu- 
tions and allows meaningful inter-institutional comparisons. Fe~Tis, Fin- 
ster, and McDonald (2004) rel~r to this statistic as the graduation-rate 
difference. When the graduation-rate difference is used to compare 
sports teams that compete on the same level (i.e., football teams from 
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the same conference), the professional opportunities available to the stu- 
dent athletes are co:reparable across institutions, and the comparisons 
provide meaningful benchmarks. 

Graduation success rate. GSR is a useful tool to assess the academic 
peri)rmance of athletic teams at an institution. Because GSR removes 
early departures in good academic standing/¥om the cohort, there is lit- 
tle ambiguity surrounding the interpretation of a low GSR. A low GSR 
value tells us that academic performance has been poor. By contrast, a 
low FGR may or may not indicate poor academic performance because 
FGR penalizes early departures in good academic standing that may be 
the result of professional opportunities or better collegiate athletic op- 
portunities elsewhere. On a given campt~s, comparisons of GSR across 
different sports are valid and meaningful because the metric reflects in- 
stitutional athletic policies and the GSR computation removes the ef- 
fects of differing pro~ssional opportunities for the various sports. 

As mentioned earlier, GSR typically results in a higher graduation 
rate than FGR. This occurs because non-completers who leave in good 
academic standing, regardless of when they initially enrolled or whether 
they were first-time students or transfers, are removed t¥o:m the GSR co- 
hort. With FGR all non-completers who initially enrolled as first-time 
students in the fall term are counted and adversely affect the graduation 
rate. 

Academic progress rate. APR should be examined on a regular basis 
and used as a diagnostic tool. Lost APR points should be analyzed by the 
cause--eligibility or retention--to identify patterns that may need to be 
addressed in recruiting, athletic admissions, and/or academic support 
services. By providing data related to current and recently-enrolled stu- 
dent athletes, APR presents an opportunity to identi*3* issues, analyze 
problems, and seek solutions or improvements that are appropriate for 
the current circumstances and conditions at the institution. This may 
serve to increase the graduation potential of student athletes who are 
currently enrolled. The NCAA publishes APR on an annual basis, but in- 
stitutions can and should track APR by sport on a semester-by-semester 
basis. Institutional analysis of the underlying causes for lost APR points 
should be a regular and systematic exercise. 

Comparisons of APR across different sports at a given institution are 
meaningful because the same institutional factors are present. Institu- 
tional factors that impact the ability to retain eligible student athletes 
across the various sports on campus include the nature of the institution 
and its academic rigor and academic expectations, athletic admission 
practices, class attendance policies for student athletes, and academic 
support services to athletes. 
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Issues Leading t~ P~tential Misundet~mnding or Misuse of 

FGR, GSR, and APR 

In this section we address issues that :may cause confusion and :misuse 
of the metrics. We discuss four issues: (a) comparisons of FGR, GSR, 
and/or APR across different institutions. (b) time lags associated with 
EGR and GSR reporting, (c) the need for continuing validation of the 
predictive capability of APR, and (d) institutional practices to manage 
GSR and APR. 

b~ter-institutio~ml comparisons (FGR, GSR, and APR). Simple com- 
parisons of FGR, GSR, and/or APR of athletic teams across different in- 
stitutions, while prevalent in the media, should be viewed with caution. 
This popular exercise takes place each fall when the NCAA makes pt~b- 
lic releases of FGR and GSR, and each spring when the NCAA releases 
the new APR data. Little justification can be made for comparing these 
numbers across schools because the numbers do not accotmt for the 
unique characteristics of the individual institutions. 

Consider for example a comparison of the football FGR at two hypo- 
thetical institutions: Institution X and Institution Y. Suppose that press 
reports reveal that the football FGR at Institution X :is 50% and the foot- 
ball FGR at Institution Y is 65%. These results suggest that Institution Y 
:is per~i:~rming better than Institution X with regard to academic success 
of football student athletes. However, suppose l~rther that the student 
body FGR at Institution X is 50% and the student body FGR at Institu- 
tion Y is 90%. While there should be concern about overall academic 
success at Institution X, there is no indication of a problem specific to 
football players. The reason is simple--~)otball student athletes at Insti- 
tution X have graduated at exactly the same rate as other students at the 
school. By contrast, ~)otball players at Institution Y have graduated at a 
much lower rate than the student body, and it is important for adminis- 
trators and policy makers at Institution Y to understand why that is 
the case. 

Graduation success, whether measured by FGR or GSR, will most 
likely be higher for an elite private institution than a public institution 
whose mission is accessibility to higher education. It is possible to ac- 
count for institutional characteristics with FGR by examining the differ- 
ence between the FGR of an athletic team and the FGR of the student 
body. However, this :is not possible with GSR because it is an NCAA 
measure computed only for scholarship student athletes and there is no 
GSR for the student body. 

A very serious error that sometimes occurs is the comparison of the 
GSR of an athletic team on campus with the FGR of the overall student 
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body. This type of comparison may occur becat~se university officials or 
otbers try to establish a campus benchmark for the GSR of an athletic 
team. Compm’ing the GSR of an athletic team to tbe institutional FGR 
generally casts the athletic team in a more favorable light. However, tbis 
comparison is invalid because the two measures use different cohort 
groups in the computation as illustrated earlier in this paper. 

Comparisons of APR by sport across institutions are also inevitable 
because of the public attention drawn by the NCAA’s APR penalty struc- 
ture. Again, the difficulty :in these co:mparisons is that they do not ac- 
count for institutional differences. With APR, institutional characteris- 
tics may impact the ease or difficulty of earning eligibility points in the 
computation. The academic culture at some schools may be such that ex- 
tremely demanding courses are required of incoming students in order to 
create a high bar for academic expectations. At these schools, it might be 
common for incoming students to struggle with grades early in their pro- 
gram, and then to flourish later as they learn how to deal with the high 
academic expectations that are placed upon them. For student athletes at 
these schools, lost APR eligibility points may reflect the typical strug- 
gles of all new students in this type of challenging academic environ- 
merit. These insights are lost and en’oneous conclusions may be drawn 
when simple APR comparisons are made across different institutions 

Measurement time lags (FGR a~zd GSR). FGR and GSR are important 
measures that reflect the impact of recruiting, admissions practices, aca- 
demic support services, and other factors, but these measures do not 
capture the academic activities of current student athletes. This is be- 
cause the student athletes are expected to have departed the institution 
when the data are computed six years after their initial enrollment. In 
fact, the six-year window for computing the FGR and GSR means that 
there is effectively a seven-year time lag between the enrollment of a 
group of students (athletes and non-athletes) and the public reporting of 
their graduation. To maintain data on the four most-recent entering 
classes, as required by law, the institution must look eleven years back in 
time. This eleven-year time frame may encompass multiple coaches and 
administrators, making it a questionable practice to assess current poli- 
cies affecting the academic success of student athletes at the institution. 
This is a major reason for the development of APR. 

APR as a predictor ofFGR/GSR. APR is a very useful tool that re- 
flects academic progress, not academic performance. ~Ve make an im- 
portant distinction between progress and performance. The APR eligi- 
bility point :is awarded to each student athlete who has fulfilled all 
continuing eligibility requirements of the NCAA and the institution. In 
awarding the eligibility point, APR makes no distinction between the 
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student athlete who is at the top of her class and the student athlete who 
is barely getting by. There~k~re, two groups of student athletes with the 
same APR could have extremely different levels of academic perfor- 
mance. One group could be comprised of student athletes who excel 
academically and far exceed all NCAA degree-progress and institu- 
tional-eligibility require~ments. The other group could be co,reprised of 
margina! students for whom continuing eligibility is a constant concern. 
While at a given point :in time both groups might have a perfect APR of 
1,000, their eventua! graduation rates could be very different. This :is one 
reason that APR should not stand alone as the sole measure of academic 
success of student athletes at an institution. 

Periodically, the NCAA needs to reassess and revalidate APR as a 
predictor of graduation° APR, FGR, and GSR data.for the same cohort ~¢" 
students is just now becoming available because the NCAA academic 
reform program is relatively new. Previous analyses need to be con- 
firmed with current data. An additional reason Ik)r further validation is 
the result of NCAA changes in APR. The NCAA has accommodated 
concerns of the membership by allowing a variety of possible APR ad- 
jt~stments (some of which were illustrated in the APR example earlier) 
to be made under special circt~mstances. These adjustments, which are 
approved by the NCAA on a case-by-case basis, lead to higher APR 
through points that are "forgiven" or "borms points" that are added, or in 
some cases the exclusion of student athletes from the calculation en- 
tirely. We do not question the appropriateness of these adjustments be- 
cause they address unique circumstances that are carefully reviewed by 
the NCAA. However the current rules for computing APR differ some- 
what from the original version used in preliminary analyses of the rela- 
tionship between APR and FGRiGSR. Thus a re-examination of the re- 
lationship between APR and graduation success, and possibly a 
recalibration of the appropriate cut scores for APR penalties, should be 
per%rmed periodically by the NCAAo 

We note that there is no guarantee that the aggregate analyses of APR 
data conducted by the NCAA hold true at the institutional level. That is, 
the aggregate data across all Division I institutions may show a signifi- 
cant relationship between APR and graduation success, bt~t on an individ- 
ual campus APR may not be a useft~l predictor of graduation because of 
the unique characteristics of the school. The example t~sed previously of 
a school with an extremely challenging first- or second-year ctmTiculum 
designed to establish a high standard of academic performance is a case 
in point. Institutional analysis of the relationship between APR and grad- 
uation success at that pmticular schoo! may be necessary :if APR is used 
to establish academic policy for student athletes at the campus level. 
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Metric management (GSR and APR). The advent of GSR and APR 
brings another dimension to the measurement of student athlete acade- 
mic success that does not come into play with the federally mandated 
FGR measure. That dimension is the ability to influence the graduation 
rate by :managing tile team’s roster of student athletes, in some cases, 
squad-list manage:merit can lead to an increase :in tile institution’s GSR 
or APR even when a student athlete does not appear to be succeeding 
academically. To illustrate how this could happen with GSR. we revisit 
Table 1 where we previously :illustrated the computation of PGR 
and GSR. 

Prom the example data in Table 1 we showed that the GSR was 75% 
because six (SA1, SA3, SA4, SA6, SAS, and SA10) of the eight student 
athletes in the GSR cohort graduated within six years. The two student 
athletes in the GSR cohort who did not graduate were SA5 and SA7. 
Now consider the case of SA5, who left the institution prematurely 
while not in good academic standing. Suppose that the coaching staff 
recognized that SA5 was a marginal performer academically, and per- 
haps athletically as well. Suppose further that a decision was made to 
encourage and assist SA5 to transfer to another institution b~ore he or 
she became academically ineligible. Such a transfer while in good acad- 
emic standing removes SA5 fl’om the GSR cohort, effectively increasing 
the GSR to 86% ([6 /7] * 100). A roster management change of this type 
has no impact on FGR (57% in the example) because tile FGR cohort is 
locked in at the beginning of year n. 

The squad-list management action described above might strike 
some as being inappropriate. We will address this issue in the final sec- 
tion of the paper, but note at this point that the transfer of SA5 in this 
example might be in the best interest of the student because the new 
school may be a better fit both academically and athletically. Squad- 
list management practices can also impact APR because the computa- 
tion is made only ~)r student athletes receiving athletics aid, and it is 
important to recognize that athletics aid in some sports can be estab- 
lished by awarding a minimal scholarship that covers only the cost of 
books. 

Finally, an institution’s understanding of all the possible APR adjust- 
ments that are available, and the resources it has to gather the facts and 
documentation supporting each requested adjustment, can bare an im- 
pact on its published APR score in a given sport. Higher resource insti- 
tutions are more likely to have personnel who can devote time to such 
activities, as well as the academic support and learning specialists that 
may be needed to address issues that resulted in lost eligibility points. 
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Implications for Policy Makers 

In the prewious sections we focused on the basics of FGR, GSR, and 
APR, because an understanding of the measures is critical for proper 
use. In this section we take a broader perspective, recognizing that pol- 
icy makers in higher education may elect to use FGR, GSR, and/or APR 
for a variety of purposes. For example, "good" team FGRiGSRiAPR 
:may be the basis for bormses to coaches and/or athletic administrators, 
special admissions of student athletes, relief t¥o:m class-attendance mon- 
itoring policies, special campus recognition of athletic teams, or simply 
the reason to feel good about the athletic program. The l)llowing dis- 
cussion is especially important given the public nature of the metrics 
and the attention they receive. The l)llowing issues are discussed below: 
(a) attributions for academic perIk)rmance of student athletes, (b) sepa- 
rate academic performance measures for athletes and non-athletes, (c) 
benchmarks for academic comparisons, and (d) institutional policy for 
managing the NCAA academic performance metrics. 

Attributions. Is a pattern of st~ccessft~l academic performance of stu- 
dent athletes on a collegiate athletic team attributable to the head coach 
or to the institution? This is an important question that has significant 
policy implications. One argt~ment is that the coach recruited the student 
athletes and established the expectations for perlbrmance on and off the 
field. In this view, a pattern of successful academic performance of stu- 
dent athletes :is an acco:mplishment of the coach worthy of recognition 
and rewards (e.g., contract extensions and raises). Under this argument, 
poor academic per~iT~rmance of the team is also attributed to the coach 
and may negatively affect his or her contract situation. 

The counter argument is that the institution presumably screens 
prospective student athletes %r admission and provides academic sup- 
port services that are tailored to the students’ needs. This argument is a 
"shared responsibility" approach that recognizes that institutional poli- 
cies play an important role in selecting the right students for admission, 
and institutional culture is reflected in the support structure available to 
students. In this view, long-term academic performance of student ath- 
letes {,FGR, GSR, and/or APR) is an institutional meast~re, reflecting 
campt~s policies and the collective efforts of many entities in both athlet- 
ics and academics. 

The policy implication is that institutions that use FGR, GSR, and!or 
APR in evaluating coaches are accepting, at least in part, the fi~:s’t a~Nu- 
ment. They are implicit@ placi~zg weight o~z the role q~" the coach in 
influencing FGR, GSR, anrg/or APR. 
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We mentioned earlier that the NCAA has created a coaches’ version 
of APR in addition to the institutional APR. This appears to be an en- 
dorsement of the argument that APR is attributed to the coach, and it re- 
mains to be seen what impact this will have on the notion of a shared re- 
sponsibility model at the institutional level. 

Separate academic pe@)rma~zce measures. Should there be separate 
:measures of academic pertk~rmance on a given campus for athletes and 
non-athletes? Few people would answer "yes" to this question: but that is 
exactly what happens if an institution exclusively rises GSR and APR to 
analyze the academic performance of its student athlems. GSR and APR 
are important metrics, and the NCAA should be commended for its work 
in this area. However, GSR and APR are intended to supplement, not re- 
place, the FGR measure that is reported lk~r all students. While criticism of 
the FGR methodology may be justified in some situations, it is the I2~deral 
standard lk~r measuring the graduation rate for students in U.S. colleges 
and universities, and it provides the only measure available l)r comparing 
graduation rates of athletes and non-athletes on the same campus. 

The policy implication is that institutions that track the academic per- 
formance of student athletes by considering only GSR and APR, without 
the corre~r:onding FGR, are implicitly accepting the a~i~ument that the 

academic per~brmance ~" athletes should be measured d~]k)rently than 
other students. 

Academic benchmarks. What is the appropriate benchmark t~r the aca- 
demic perl~rmance of an intercollegiate athletic team ? Should universities 
compare the acade:mic performance of student athletes with other students 
on campus, or should they compme the academic perfor:mance of student 
athletes with student athletes in the same sport at other institutions? These 
questions are related to the previous issue in that the choice of metric lim- 
its the types of comparisons that are possible. Institutions that use only 
GSR and APR in analyzing the acade~c per%rmance of student athletes 
can only make comparisons with si~lar athletic teams at other institu- 
tions, because there is no GSR or APR for the student body as a whole. 
These types of comparisons are inevitable and are extremely interesting, 
but shot~ld be viewed with caution because they do not account f~r institu- 
tional differences. Comparisons of GSR or APR in the same sport with 
similarly situated institutions m’e most likely to yield meaningN1 insights. 

Even with appropriate GSRiAPR comparisons with other similar 
schools, an institution could hardly claim that it conducted a thorough 
analysis of the academic performance of its student athletes if it did not 
address how the athletes performed relative to other students on its cam- 
pns. This requires the FGR, which is computed for all students including 
student athletes. 
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The policy implication :is that institutions that use only GSR and APR 
in benchmarl~ing the academic pe@)rmance of student athletes are im- 
plici@’ accepting the a~gument that academic comparisons with athletes 
at other schools are more relevant than academic comparisons between 

athletes and no~-athletes on their own campus, 
Managing the metrics. How do universities ensure that squad-list 

management and other practices to improve acade:mic per~i:~rmance :met- 
rics are appropriate and fair to student athletes? This is an institutional 
:responsibility that should be taken seriously. FGR is not affected by 
such practices, b~t roster :management and a(~ustment requests can in- 
fluence GSR and APR. Given the public attention paid to the NCAA 
metrics, and the penalty structure of APR, individuals will naturally pur- 
sue legitimate opportunities to produce an acceptable GSR or APR score 
for their team or program. More pressure is placed on coaches to pro- 
duce acceptable GSR and APR numbers when these metrics are viewed 
as their direct responsibility and are a %rmal part of their evaluation and 
contract renewal. The NCAA has responded with recent legislation that 
requires athletics financial aid to be awarded for an entire year, and it 
has created ~brmalized procedures ~br requesting and documenting APR 
adjustments. The new legislation reduces the possibility of semester-by- 
semester roster changes that move selected student athletes in and out of 
the GSRiAPR cohort group, possibly to improve the numbers. However. 
this is an issue that cannot be legislated, and :m~st be adNessed through 
institutional policy and monitoring. 

Earlier we showed how GSR could be improved by the early depar- 
ture of a student athlete who was in good academic standing at the time. 
but perhaps struggling academically and not performing as well as ex- 
pected athletically. The appropriateness of encouraging the departure of 
the student can only be determined by the particular circumstances of 
the situation. That is exactly the point that we wish to make. The institu- 
tion should monitor such situations, consider the viewpoint of the stu- 
dent athlete, and allow actions of this type only when they are truly 
the best interests of the student. 

The policy implication is that the athletics administration should be 
responsible.~k~r balancing GS~’APR management and student-athlete 
welJ~k~re on a &~y-to-d<y~ basis, with oversight.from the campus athletics 
council or similar 

Concluding Remarks 

The overall impact of the NCAA academic reform program has been 

extremely positive, and has brought academic isst~es in intercollegiate 
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athletics to the forefiont through GSR and APR. But the responsibility 
for academic accountability of student athletes should not be shouldered 
by the NCAA. Academic accountability is an institutional responsibility. 
The development of GSR and APR makes it possible for institutions to 
take a "hands off" approach with student athletes by simply deferring to 
NCAA academic policies. This passive approach may result in inappro- 
priate uses of GSR and APR that were never intended by the NCAA. 

The NCAA correctly advocates campus accountability for academic 
re~)rm. With respect to the metrics discussed in this paper, we believe 
that this requires that GSR, APR, and FGR be used in combination to 
monitor student athlete academic performance. FGR is needed because 
campus accountability requires us to understand how student athletes 
fare in relation to the overall student body on our campus. All three mea- 
sures have limitations, but if well understood and used in combination 
can provide meaningful insights that guide institutional policy making 
for student athletes. As a final point, we note that FGR, APR, and GSR 
are output measures that are i:mportant to the discussion of academic in- 
tegrity, but good FGRiAPRiGSR numbers do not establish that an ath- 
letic program has academic integrity. Academic integrity is a much 
broader construct that addresses how the results were achieved. 
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Sent: 

To: 

Subject: 

Universi~ at Buffalo LISTSERV Server (15.5) <LISTSERV@LISTSERV.BUFFALO.EDU> 
Tuesday, May 17, 2011 1:09 PM 

Broome, Lis~ I <lbroome@email unc edu> 

You have been added to the DIV- 1A-FARS-LIST list 

Tue, 17 May 2011 13:08:54 

You have been added to the DIV-1A-FARS-LIST mailing list (Division 1A FAR 
List Serve) by dschiessler2@UNLNOTES.UNL EDU. 

Please save this message for ti~ture reference, especially if this is the 
first time you are subscribing to an electronic mailing list. If you ever 
need to leave the list, then you ~vill find the necessary instructions 
below Perhaps more importantly, saving a copy of this message (and of 
all future subscription notices ticom other mailing lists) in a special 
mail folder will give you instant access to the list of mailing lists to 
which you are subscribed. This may prove useful the next time you go on 
vacation and need to leave the lists temporarily to avoid filling up your 
mailbox while you are away. You should also save the ~velcome messages 
from the list owners that you may receive after subscribing to a new 
list. 

To send a message to all of the people currently subscribed to the list, 
just send mail to DIV-1A-FARS-LIST@LISTSERV.BUFFALO.EDU, which is called 
the list address You must never try to send any command to that address, 
as it would be distributed to all the people who have subscribed. All 

commands must be sent to LISTSERV@LISTSERV.BUFFALO.EDU, which is the 
LISTSERV address. It is important to understand the difference between 
the two. 

Yun may leave the list at any tune by sending a "SIGNOFF 
DFV-1 A-FAR S-MST" command tn ]~.ISTSERV@LISTSERV BUF[~’AI.O F, DU. Yun can also 
tell LISTSERV how you want it to confirm the receipt of messages you send 
to the list. To send yourself a copy of your own messages, send a "SET 
KNV-1 A-FARS-LIST REPRO" cowanand. Alternatively, to have MSTSERV send you 
a short acknowledgement instead of the entire message, send a "SET 
[NV-1 A-FARS-LIST ACK NOREPRO" command Finally, you can turn off 
acknowledgements completely with the "SET DIV-1 A-FAR S-MST NOACK NOREPRO" 
command. 

Note: Subscription settings and preferences can also be set using 
LISTSERV’s Web Interface. For more information on using commands or on 
using the Web Interface to set your subscription settings, see the List 
Subscriber’s Manual at http:i/www.lsoft.com/resources/manuals.asp. 

Following instructiuns from the list o*vner, your subscription options 
have been set to "REPRO" rather thim the usual LISTSERV defaults. For 
more information about subscriptiun options, send a "QUERY 
DIV-1 A-FARS-LIST" command to LISTSERV@MSTSERV.BUFFALO.EDU. 

IMt)ORTANT: This list is confidential. You should not publicly raention its 
existence or forward copies of information you have obtained from it to 
third parties. 

More information on LISTSERV cotmnands can be found in the LISTSERV 
reference card, ~vhich you can retrieve by sending an "Iix~FO REFCARD" 

con~mnd to LISTSERV@LIS TSERV.BLTFAL O.EDU. 
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THE UNIVERSITY OF NORTH CAROLINA AT CHAPEL HILL 

DEPARTMENT OF ATHLETICS 

STATEMENT OF POLICY CONCERNING 

SUBSTANCE ABUSE EDUCATION, TESTING, AND COUNSELING PROGRAM 
FOR INTERCOLLEGIATE ATHLETICS 

A. INTRODUCTION 

The use of banned substances is a matter of deep concern within our society. Many lives 

are damaged, and in some cases destroyed, by substance abuse. The Universi~T of North Carolina 
at Chapel Hill is detem~ined to help all students and employees avoid such hazards, through its 
established policies on substance abuse that apply to all members of the academic community. 
ttowever, this departmental program is specifically designed for the members of our 

intercollegiate athletics teams. It is based on the premise that banned substances and athletics are 
inherently incompatible. 

First, many banned substances, when used in connection with athletics activities or 
physical conditioning programs, may pose serious risks to the health of the student-athlete and 

may endanger other persons in contact with the user. Such use may result in illness, tempora~N or 
permanent inju~~, or even death. 

Second, the use of certain performance-enhancing substances may temporarily 
improve some types of athletics performance and thereby create an unfair competitive 

advantage for the person using them, violating the basic principles of sportsmanship. 

Third, intercollegiate student-athletes t?cequently become highly publicized role 
models and their use and abuse of barmed substances can negatively influence other young 

people, as well as damage the reputation of the University. 

B. BASIC PROGRAM GOALS 

The goals of this substance abuse education, testing, and counseling program are (1) to 
educate student-athletes about the health, safety, and academic risks of the use of banned 

substances; (2) to test to detect banned substance use; (3) to provide a counseling program to 
assist in the rehabilitation of an}, student-athlete found to be using banned substances; and (4) 

to set forth clear consequences and sanctions, with a progressive response to successive 
positive tests for the use of banned substances, to maintain the integrity and character of the 

athletics program. 

All intercollegiate student-athletes at The University of North Carolina at Chapel 
Hill must comply with the terms of this program on substance abuse education, testing, and 

counseling. Accordingly, all student-athletes must read these requirements carefully and 
annually acknowledge in writing acceptance of the terms by signing the UNC Drug ’resting 
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Consent Form attached as Appendix A. Failure to sign will result in the student-athlete’s 

removal from the University’s intercollegiate athletics program. 

C. EDUCATIONAL PROGRAM 

An important component of this program is an ongoing educational effort designed to 

help student-athletes avoid any involvement in the use of banned substances. Each student-athlete 

at The University of North Carolina at Chapel ttill shall be required to participate in substance 

abuse education activities prescribed by the Department of Athletics. 

~dditionally, any student-athlete may "~ ~i~.~r~t~ilx~ &soMme a~d seek assistance for a 

substance abuse problem at any time by contacting his or her coach, a departmental employee, a 

Sports Medicine employee, or a representative of the Division of Student Affairs. 

enrolled in the Volunta~ Substance Abuse Education Program~_g~aced o~ ~ 

athlete’s treatment with the Volunla~" Substance Abuse ENxcation Program, the student-athlete 

lime, provided the student complies ruth all the Case Management Team’s expectations detailed 

Management Team.~ 
Font: 11 pt 

......... . ~omme.t [J~l]: we may want to think about 

D. BANNED SUBSTANCES 

A student-athlete, during the period of his or her eligibilib~ to participate in intercollegiate 

athletics, may not use the substances identified as NCAA Banned Drugs. The current list is 
included as Appendix B, but the list is subject to change by the NCAA Executive Committee, and 

the student-athlete shall be held accountable fbr all banned drugs on the current list. 

........ i (::Omltlellt [1(::1]: Isthisthe right language 

making this a separate section entitled "Self- 

Disclosure of a Substance Abuse Problem" (or 

something like that) that could go between Sections 

D. and E. or E. and F. I’m concerned that this option 

might not be readily understood (or found) by our 

student-athletes in the way it is provided now. 

If an other~vise-banned substance is being used at the prescription of a physician, the 
student-athlete may continue to participate in athletics under the guidance of the team physician, 

unless the team physician notifies the Director of Athletics or his or her designee in writing that 
the specified athletics activity may not be safely undertaken. A student-athlete taking a banned 
substance at the prescription of a physician must notify the Director of Sports Medicine or his or 

her desiod~ee of such fact, including the name of the prescribing physician, to avoid a positive test 

fbr the substance being treated as a positive result under Section F. of this Policy. 

E. TESTING PROGRAM 

¯ Tlus is consistent with the NCAA bylaw, 10.2 Knowledffe of Use of Banned Druffs, which states: 

of banned dru~s, as set fozth in Bylaw 31.2.3.4 shall follow institutional procednres dealing with drug 
abnse or shall be subiect to disciplinazT or corrective action as set forth in Bylaw 19.5.2.2. 
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It is a condition of participation in athletics that a student-athlete annually sign the UNC 
Drug Testing Consent Form (attached as Appendix A) and the NCAA Drug Testing Consent 

fbrm, affirming willingness to submit to any tests prescribed by The University of North Carolina 
at Chapel Hill or the NCAA to reveal the use of any of the banned substances listed in Appendix 
B. 

The testing will be implemented as follows: 

1. ~Vhen tests will be administered: 

a. Preseason testing. 
A student-athlete may be tested during the pre-participation physicals t’or 

his or her respective varsity sport. 

b. Unannounced random and team testing. 

A student-athlete, a percentage of the members of a team, or an entire team 

may be subject to unannounced testing during both the academic year and summer 
sessions. The selection of individuals roll be made by the Director of Athletics or 
his or her designee through a random computer drawing of names from the team 

roster. 

c. Testing in response to reasonable cause. 
A student-athlete may be subject to testing 

p~:~Dnnance ~or~,~ac~ at any time when there is reasonable cause to suspect ~i~ai. he 
or she is engaged in the use of banned substances. Information from any source 

deemed reliable by the Director of Athletics or his or her designee, including but 
not limited to: 

1) observed possession or use of banned substances;.<,,4~i--~:~-~:e-- 

2) arrest or conviction for a criminal offense related to the possession, use, or 
trafficking of banned substances; 

3) a drug-related charge under the Instrument of Student Judicial 

Goveruance; 
4) abnormal weight change; ~ 
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shall be sufficient for the Director of Athletics or his or her designee to confer with ~ ..... ~ Formatted: Default, Indent: Before: 0.96" 

University legal and medical authorities to determine whether there is reasonable 

cause to suspect that the student-athlete is engaged in batmed substance use. 
Reasonable cause exists if a reasonable person unfamiliar with the student-athlete 

or the athletics program would conclude, based on the available information, that 
there is a basis for the suspicion that the student-athlete is using a barmed 

substance. 

Formatted: Indent: Before: 0" 

~ .... ( Formatted: Default, Indent: First line: O" ] 

If reasonable cause is found to exist, the Director of Athletics or his or her designee~--~ Formatted: Default, Indent: First line: 0" 

shall meet in-person with the student-athlete and the student-athlete shall be asked 
to sign an acknowledgement form (attached as Appendix Ct. 

2. Consequences of failure to participate in or cooperate with testing: 

a.      If a student-athlete declines to execute the l JNC Drug Testing Consent 
Fo~rn (Appendix A), his or her eligibility to participate in intercollegiate athletics 

will be terminated for the balance of the academic year. 

b.      If the student-athlete is not present for a drug test, and no satisfactory 
explanation for the absence is provided to the Director of Athletics or his or her 

designee, the absence shall be considered the equivalent of a positive test for a 
barmed substance that is not an anabolic agent. A student-athlete not present for a 

drug test who has provided a satisfactory explanation for the absence may be tested 

as soon as practicable, at the discretion of the Director of Athletics or his or her 
designee. 

c.      If the student-athlete fails, within a reasonable period of time, to produce a 
satisfactov sample, his or her eligibility to participate in intercollegiate athletics 

~vill be suspended until the student-athlete produces the required sample under 

conditions prescribed by the Director of Athletics or his or her designee. 

d.      If the student-athlete refuses to provide a sample or manipulates his or her 
sample to alter the integrity and/or validity of the sample, the manipulation shall be 
treated as a positive test for a ba~med substance that is not an anabolic agent. 

F. CONSEQUENCES OF A POSIT1VE TEST FOR BANNED SUBSTANCES 

The minimum consequences specified below will apply following (a) any positive result 
on a drug test administered pursuant to this Policy, (b) any positive result on an NCAA- 
administered drug test, or (c) the occurrence of an event that is considered the equivalent of a 

positive test under the prior section of this Policy. 
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A student-athlete’s l:~,a4--(,;coach will automatically be notified of a positive result. More 
severe consequences than those listed below may be imposed if the coach has distributed a 
written policy describing those consequences to each team member ~vhen he or she becomes a 

member of the team and at the beginning of each academic year. Such a team policy must be 
approved in advance by the Director of Athletics.i ....... 4~~;~~3~ii~~;~~;~i;~~;1~i~ ................. 

i gubba. I have proposed Supplemental Team 

i Policies for the following teams (all from 2005): 
1. Probation, performance contract, and notification of parent(s) or guardian(s) and i ~ase~an; men’s/ ..... " .......... try, indoor 

student-athlete’s -’=~×&--~:~<:oach: i track, and outdoor track; women’s golf; rowing. 
i None are dated with an effective date. 

Probation. 

The student-athlete will be on probation with the Department of Athletics. 

b. Performance contract. 
The student-athlete will be required to sign a performance contract 

speci~dng expectations for the student-athlete’s behavior, detailing the 
consequences of an additional positive drug test, and setting forth an5; additional 
sanctions, which may include cotmnunity service. The student-athlete. ~ssociate 
Vice Chancellor t:’~r :;t~.~d~:~t A~’i~irsi Director of Athletics (or his or he~ designee) ........ 

........................................and ...... the tlead Coach;- ..................... (oi2hls .......................... or her deslgnee)’~"’:"~ ............................................ are all requlred:""’ ............. to         ~sl~n:- ............................. . and verll’~: ;.-~ ........ the 

Counselin~ and Wellness Services representative, a student affairs representative, 
either a student-athlete’s coach or an athletic administrator, and, if necessary the 

team’s physical trainer and/or the team’s ph?,~sician, will be assigned to the 
student-athlete, and the Team’s reco~[unendations will be included within the 

~#~t?er[ormance (;contract. -If, in the judgment of the Director of Athletics, the 
student-athlete has not complied with the performance contract, such 
noncompliance may trigger suspension for 1!.:2..~!..50% of the number of regular 

season contests or termination of the student-athlete’s eligibility to compete. 

c. Notification of parent(s) or guardian(s). 
The student-athlete’s parent(s) or guardian(s) will be informed by the 

Director of Athletics, or his or her designeefw.’..’:~icL~, c~.:.~id :--includt~t~,’. the 
.~.t.u..d.e...n.~.-..a..t.~.!e..t.~!~.~..~:~.~.~.~::.(:.:~:~:.£~.a.c.~.).)!:.~.?.r.::~t~:}~.~).t.~::~}~}~}:~‘...~f the kmown facts concerning 
barmed substance use and the conditions to be imposed by the University as a 

result of those facts. The parent(s) or guardian(s) will also receive a copy of the 

performance contract, signed by the student-athlete, and will be informed of any 
suspension or termination of athletics eligibility pursuant to this Policy. 

2. Evaluation, counseling, and treatment: 

a. Evaluation of the nature and extent of banned substance use. 
The student-athlete will be required to meet with a designated professional 

fiom the Student Health Service for an assessment of the nature, extent, and 
history of the problem and to devise an appropriate counseling and treatment plan. 

Counseling and treatment. 
The nature and extent of counseling and treatment that may be required as 
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a condition of continued athletics eligibility will be determined by a-designated 
professional-!~.from ~,-a,~--Cam_..*9~ Health Service~ ~ ~’ner~ ~ a 

[~L2~4.~.~].!~.~Y~4..~:.~.~)..~: .~L4~.~:~ ~[~g.~.~.~..}}~)~.~...~}.~£2~.~L.!%~,~..~}~27~.~ ~’.)~:~.~.~.~:[~)..and 
the Dean of Students, and others as deemed appropriate, in consultation with the 
Director of Athletics or his or her designee. The student-athlete will be asked to 
sign a release of medical infom~ation ~o that information about ~he plan hnd the ........ i~’c.mme.t [J~]: W .... Id like t .... iew this 

student s ad[ e~e;-~c.~ a;-~d progress may be shared as necessa~ w~th the D~rector ol 
x, ~ release to assure it provides appropriate notice to ......................................... the student-athlete about what will be disclosed 

Athletics and his or her designees,~’~ .~.,~’"~ ..... ,:=~ ~ t[;~:’ 5;e~:~ior ~% ~s<~;~iat~:’ AtiAeti;~ Dm:’~:~<~r ,~ ~. ..................... and to whom. 
~.~:~1]~‘~.~..~d‘~::~‘~.~.~.~..,.]..~.~.~..~2~..~].i~].~.~L~::~].~ for the pu~ose of )~~;~~3~;ii;~~;;;;g:;~g~;;/~ .............. 
evaluating the student’s i~Str.%;~:{#.~L!~?..;:!;~£~.progress in the ~ounseling and ~ contra~’? or different? If the same, let’s use the 

treatment pla~...{:;~?~.Da~.~.~aL~>:.~J&~k~.~..~:‘~...~.~.~.~?.~:~.~.~;.~.)~%.~a~..~.~.~.‘)~.~.~.~?.%::~.~..:~.~:~:.. L~?.~y..t?.2#P:?.~: .................................................................... 

............... : ................. i ............. : ...................... : ............. . ............................................... . ..................................... ::i ................................. 

Follow-up testing: 

While the student-athlete is participating in a prescribed treatment plan, he 
or she may be subject to testing for banned substances for the puq~ose of 

determining the studem’s progress under the treatment plan. After the studem- 
athlete is released from the treatment plan by the collective judgment of the 

individuals idemified in F .2.b., he or she will be subject to periodic unannounced 
testing for banned substances for as long as he or she remains a member of the 

athletics program. 

Suspension or termination of athletics eligibility: 

a. Positive test for a banned substance that is an anabolic agent. 
After any positive test for a batmed substance that is an anabolic agent, 

the Director of Athletics shall terminate the student-athlete’s eligibility for 

athletics participation. 

b. Positive test for a banned substance that is not an anabolic agent. 
After a positive test for any banned substance that is not an anabolic 

agent, if the problem is deemed by the Director of Athletics, in consultation with 

the Director of Sports Medicine or his or her designee, to be sufficiently serious 
~c_!~_!:?:~?), the student-athlete’s eligibility may be suspended for a period of 

time or terminated. 

.!.)....)..!~!~,!..!I~[:!L!~X~!~L./k;~. student-athlete .~:A:~o-.tests positive for a banned 

substance that is not an anabolic agent-~’-.O-~--’:,-ia~,’-.-~--<:i¢-~{4~%!---~;,{,--a-~:4-~-{,--a--. 

, t~:’ ~ sl.~.~:’ shall, at a 
minimum, be suspended by the Director of Athletics f?om athletics 
participation for ~G) 1(_ ~% of the total regular season contests, to be 

{O0034539.DOCX 2} {O0034539.DOCX 21{ PAGE \* MERGEFORMAT } 



2~ 

continued to the next season if necessary. If there is an odd number of 
regular season contests (e.g., 29 games), the number of games in the 

suspension ~vill be rounded down (e.g.,:l-+:i~.-game suspension, instead 

of a -t-:’;~}-game suspension). . ............. 
i’col~l~gle~lt [.$c81; I feel like we went back and 

t-.~:~2________A student-athlete who tests positive for a banned substance that is 
not an anabolic agent any time during or after a period of suspension 

imposed under this section of the Policy shall have his or her athletics 

eligibility terminated by the Director of Athletics. 

forth on whether to try and implement a 

performance penalty this year for a first offense. 

I’ve updated the language so that you can see what 

it might read like, but we can revert to the original 

language easily if we want to wait until 20~3-20:14 

Comment [.lC91." For 2013-2014, we want to 
further subdivide the "second offense" penalty to 

state that a second offense that occurs within 12 

months of the first offense will result in a loss of 

eligibility for .50% ofthe regular season games 

(rounding down), and a second offense that occurs 

more than :12 months from the first offense will 

Lr..t.~..~.[!.!~!..~.1.°.~..°.!...t[[~2!!.~.t.~..°.~.~.°.~.~..!!..°.~..d.[~.g...d...°.~!.!:... 

c. Suspension for one year for a positive result on an NCAA-administered 
test. 
A positive result on a test for banned substances administered by the 

NCAA may result in loss of athletics eligibility for one year. The NCAA’s Drug 

Testing Protocol and Policy may be found at http:i/www.ncaa.org. 

d. Counseling and treatment after termination of athletics eligibility. 
A student-athlete whose eligibility has been tem~inated may seek 

assistance from established University counseling and medical resources available 

to students at The University of North Carolina at Chapel Hill. Such services will 
not be initiated or supervised by the Department of Athletics, since the student’s 

affiliation with the athletics program will have ended. 

Non-renewal of and termination of existing grant-in-aid: 

If eligibility is tem~inated, a student-athlete is not eligible for recommendation of 
renewal of an}, athletics grant-in-aid..!2~!..~!:~..~,)~?~!i!.!~.!~..~.[~!~!~.!~!.!~.i~, and an}, existing 
grant-in-aid is subj ect to ir...’:~xr~:d;~at~:’ termination ~1_;~2~) a recommendation of the Director 

of Athletics to the Associate Provost and Director of the Office of Scholarships and 

Student Aid. 

G. PROCEDURES FOR IMPOSING SERIOUS SANCTIONS 

Sections E. and F. of this Policy provide notice of circumstances under which suspension 
or termination of eligibility to participate in intercollegiate athletics activities may be imposed for 
a violation of this Policy. Such sanctions may be imposed only in accordance ruth the procedures 

herein prescribed. If the sanction includes termination of an existing grant-in-aid or 
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recommendation of nonrenewal of any future grant-in-aid, the appeal from that portion of the 
sanction shall be governed by G.4. Nonetheless, the Department of Athletics has the right, at any 

time, to terminate the student-athlete’s privilege to participate on a team for reasons other than a 
violation of this Policy, including, but not limited to, violations of other University, departmental, 
or team policies. A violation of this Policy, in coNunction with a violation of other University, 

departmental, or team policies, may result in termination of a student-athlete’s privilege to 
participate on a team. All such terminations are not subject to the procedures set forth in this 

Policy. 

1. Written notice: 

Before any suspension or termination is imposed, the student-athlete will 

be given written notice by the Director of Athletics of his or her intern to suspend or 
terminate eligibility, the reasons for the proposed action, and the right of the affected 

student-athlete to request an appeal. 

2. Request for an appeal: 

A student-athlete may request an appeal by addressing a request in writing to the 
Director of Athletics within three (3) business days after receiving the written notice 

referred to in paragraph 1., above..A request for an appeal must be based on 
insufficiency of evidence or mitigating circumstances. Failure of the student-athlete to 

request an appeal on these bases in writing ~vithin three (3) business days following his 
or her receipt of written notice will be considered a waiver of the appeal. 

a. Appeal Committee. 
If an affected student-athlete requests an appeal on the valid bases 

identified above in G.2., an appeal hearing shall be conducted by a [standing 

committee consisting of three persons appointed by the Vice Chancellor for 

Student Afthirs.i No offi~[~ ~rnp!oy~ o~ ~n~ o~ th~ I)~p~rtmen~ o~ ............. ............. ) 
Athletics shall be eligible to serve on such committee. .[.~5!~i~.~. ................................................................................ .) 

b. Conduct of appeal. 
The appeal hearing shall be convened within ten (10) business days after it 

is requested. The appeal hearing shall be conducted in private, with only the 
following individuals present: 

¯ the members of the committee, 
¯ the affected student-athlete and a support person(s) of his or her 

choice, 
¯ the Director of Athletics, or his or her designee, accompanied by a 

support person(s) of his or her choice, and 
¯ witnesses who are present to give testimony. 

Scope of review. 
On appeal, there is a presumption that the original decision is correct. 
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Accordingly, the scope of review-is whether there is a reasonable basis for the 
original decision. If there is no reasonable basis for the actual sanction or 

sanctions imposed, or if compelling mitigating circumstances are fbund to be 
present, the committee may reconnnend a lesser sanction, d. Recommendation to 
the Vice Chancellor for Student Affairs. 

Within three (3) business days after the comrnittee concludes its appeal 

hearing, the committee shall report its conclusions concerning the facts, as well as 
any recommendations about the sanction, to the Vice Chancellor for Student 

Aft:airs, who shall decide what sanction, if any, shall be imposed, consistent with 
the provisions of this Policy. If the Vice Chancellor for Student Affairs finds there 
was insufficient evidence, then the drug test giving rise to the incident will not be 

considered a positive test for purposes of this Policy. 

4. Appeal ofgrant-in-aid: 

The recommendation made by the Director of Athletics in accordance with this 

Policy to tem~inate an existing grant-in-aid or recommend non-renewal of a future grant- 
in-aid will be referred to the Associate Provost and Director of the Office of Scholarships 

and Student Aid, who is the institutional officer with the authority to accept or reject the 
recommendation regarding the athletics grant-in-aid. 

The student-athlete may pursue an appeal of a negative decision of the Associate 

Provost and Director of the Office of Scholarships and Student Aid on the grant-in-aid to 
the Chancellor’s Committee on Scholarships, Awards, and Student Aid by notifying the 
Chancellor’s Connnittee chair within ten (10) business days from the receipt of the 

Associate Provost’s decision. The Chancellor’s Committee shall hear the appeal as 
promptly as possible. Failure of the student-athlete to request an appeal within ten (10) 

business days following his or her receipt of the Associate Provost’s decision will be 
considered a waiver of the appeal. 

5. Imposition of serious sanctions: 

Suspension or termination of eligibility may not be imposed until the student-athlete’s 

appeal, pursuant to 0.2. and G.3., is concluded or the time period for filing the appeal 
has expired. Termination of any athletics grant-in-aid may not be imposed until the 
student-athlete’s appeal, pursuant to G.4., is concluded or the time period for filing the 

appeal has expired. 

No CONFIDENTIALITY OF INFORMATION CONCERNING USE OF 
BANNED SUBSTANCES AN~) A[)~-!~ERENCE 

Any !:~:~!:2:..:.,.’.1~Linforn~ation conceming a student-athlete’s alleged or confirmed use of 

bam~ed substances, solicited or received pursuant to ~~a~-i.he a,d~:~mi~,ra~,ior~ of this 
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~i~.~}.t~]~::!~!2!~£!4~2~.5££~.!}..i~‘‘..s.~a.a.~4e~‘<‘‘..[..~e~:~‘..[..and parents or guardians as provided herein, 
except as required by law. No other release of such information will be made without the 
student-athlete’s written consent, except as required by law:_.The University cannot guarantee 

that law enforcement or prosecutorial authorities will not gain access to information in the 
possession of the University, since a valid subpoena or other enabling co urt order might be 

issued to compel disclosure~ _The University, however, will not voluntarily disclose such 
information in the absence of a court order. 

IMPROPER PROVISION OF BANNED SUBSTANCES BY UNIVERSITY 
PERSONNEL 

No officer, employee, or agent of The University of North Carolina at Chapel Hill may 
supply to any student-athlete any ba~med substance or otherwise encourage or induce any 

student-athlete improperly to use any brained substance, except as specified brained substances 
may be prescribed by qualified medical personnel for the treatment of individual student-athletes. 
Any person ~vho has information about a possible violation of this prohibition should report such 

infom~ation promptly to the Universit??s Vice C}:~mc~qlor and General Counsel, who shall have 
authority to..~!~!~!~.!~!t.!~ investigate.i£!~ the allegation and report the results of any investigation to 

the Chancellor for appropriate disciplinary proceedings against any University officer, employee, 

or agent who is charged ~vith having violated thi s prohibition. 

J. POLICY REVIEW AND AMENDMENT 

A Substance Abuse Policy Review Committee appointed by the Director of Athletics will 
interpret this Policy and program as necessau, review its administration annually, and 
recommend any Policy or program changes to the Director of Athletics for approval by the 
Director and the Chancellor=The committee shall be comprised of substance abuse professionals, 

fhculty members, Depa~ment of Athletics administrators, Student Aflhirs administrators, 
members of the Spots Medicine staff, University legal counsel and others as determined by the 

coaches ~md 
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APPENDIX A 

UNC Drug Testing Consent Form 
Pursuant to 

The UniversiD" of North Carolina at Chapel Hill Department of Athletics 
Statement of Policy Concerning 

Substance Abuse Education, Testing, and Counseling Program 
for Intercollegiate Athletics 

The Board of Governors of The University of North Carolina has mandated that The 
University of North Carolina at Chapel Hill adopt mandatory testing of student-athletes for 
barmed substances. The University of North Carolina at Chapel Hill has, therefore, adopted this 

Statement of Policy to comply with the Board of Governors’ directive. 

I have read this Statement of Policy. I have been given an opportunity to ask any 

questions I may have had about the Policy. I understand the Policy and my 
responsibilities under it, and I have decided voluntarily to participate in the 
intercollegiate athletics programs to which this Policy applies. I consent to tests for 

banned substances administered pursuant to this Policy and I consent to notification of 
my parents or guardians under the circumstances outlined in this Policy. 

(Signature of Student-Athlete) (Date) 

(Name Printed) 

(Signature of at Least One Parent or Guardian, 
if the Student-Athlete is Under Age 18) 

(Date) 
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APPENDIX B 

2009-10 NCAA Banned Drugs 

1. The NCAA bans the following classes of drugs. 

a. Stimulants; 

b. Anabolic Agents; 

c. Alcohol and Beta Blockers (banned fbr rifle only); 

d. Diuretics and Other Masking Agents; 

e. Street Drags; 

f. Peptide Hormones and Analogues; 

g. Anti-estrogens; and 

h. Beta-2 Agonists. 

[Note: Any substance chemically related to these classes is also banned.] 

The institution and the student-athlete shall be held accountable for all drags within the balmed 
drag class regardless of whether they have been specifically identified. 

Drugs and Procedures Subject to Restrictions. 

a. Blood Doping; 

b. Local Anesthetics (under some conditions); 

c. Manipulation of l Jrine Samples; 

d. Beta-2 Agonists permitted only by prescription and inhalation; and 

e. Caffeine if concentrations in urine exceed 15 micrograms/ml. 

NCAA Nutritional!Dietary Supplements Warning. 

¯ Before consuming any nutritional!dietary supplement product, review the 
product and its label with your athletics department stafP. 

(1) Dietary supplements are not well regulated and may cause a positive drug test 
resulL 

(2) Student-athletes have tested positive and lost their eligibility using dietary 

supplements. 
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(3) Many dietary supplements are contaminated with banned drugs not listed on 
the label 

(4) Any product comaining a dietary supplement ingredient is taken at your own 
risk, 

It is your responsibili~ to check with your athletics staff before using any substance. 
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Some examples of NCAA Banned Substances in each class 

[NOTE: There is no complete list of banned drug examples!] 

Check with your athletics staff to review the label of any product, medication or supplement 

before you consume it! 

1.     Stimulants. e.g., amphetamine (Adderall); caffeine (guarana); cocaine; ephedrine; 
fenfluramine (Fen); methamphetamine; methylphenidate (Ritalin); phentermine (Phen); 
synephrine (bitter orange); etc. 

Exceptions: phenylephrine and pseudoephedrine are not batmed. 

2.     Anabolic Agents. e.g., boldenone; clenbuterol; DHEA; nandrolone; stanozolol; 

testosterone; methasterone; androstenedione; norandrostenedione; methandienone; 

etiocholanolone; trenbolone; etc. 

3.     Alcohol and Beta Blockers. e.g., alcohol; atenolol; metoprolol; nadolol; pindolol; 

propranolol; timolol; etc. 

4.     Dinretics and Masking Agents. e.g., bumetanide; chlorothiazide; furosemide; 
hydrochlorothiazide; probenecid; spironolactone (caurenonet; triameterene; trichlormethiazide; 

etc. 

5. Street Drugs. e.g., heroin; marijuana; tetrahydrocannabinol (THC); etc. 

6.     Peptide ttormones and Analogues. e.g., human growth hormone (hGtt); human chorionic 

gonadotropin (hCG); e~thropoietin (EPO); etc. 

7. Anti-Estrogens. e.g., anastrozole; clomiphene; tamoxifen; formestane; etc. 

8. Beta-2 Agonists. e.g., bambuterol; formoterol; salbutamol; salmeterol; etc. 

Any substance that is chemically related to the class 0 f banned d rugs, unless oth 
erwise noted, is a| so banned! 

[NOTE: Information about ingredients in medications and nutritional/dietary supplements can be 
obtained by contacting the Resource Exchange Center, REC, 877-202-0769 or 

ws~v.drugfreesport.corr~/rec password ncaal, ncaa2 or ncaa3.] 

It is your responsibility to check with your athletics staff before using any substance. 
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APPENDIX C 

Notification of Drug Testing Based on Individualized Reasonable Cause 
Pursuant to 

The Universi~" of North Carolina at Chapel Hill Department of Athletics 
Statement of Policy Concerning 

Substance Abuse Education, Testing, and Counseling Program for Intercollegiate Athletics 

By signing below, you acknowledge that you have been notified that, based on reasonable 

cause, you will be tested for banned substances consistent with the policies and procedures 
established in the Policy. 

Date: 

(Signature of Student-Athlete) 

(Student-Athlete’s Name Printed) 

(Signature of Designated University Official Delivering the Notice) 
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Frolll: 

Sent: 

To: 

Ce: 

Subject: 

Tricia Bellia <pbellia@nd.edu~ 

Thursday, September 27, 2012 10:03 AM 

robert.taggart@bc.edu; Putallaz Ph.D. <Putall~@duke.edu>; hodge@clemson.edu; pperrewe@cob.t~u.edu; 

sue.bidstrup@chbe.gatech.edu; Hadley@umd.edn; mdawkins@mianfi.edu; Broome, Lissa L <lbroome@email.unc.edu>; 

~mApardue@ncsu.edn; saa01@pitt.edu; mwasylenko@max~vell.syr.edu; cmc@eservices.virginia.edn; larry@vt.edu; carmicha@wfu.edu 

bhostetter@theacc.org 

institutional drug tesaing policies 

Dear Colleagues, 

I hope you are having a good semester so thr. I am "the FAR at Notre Dame; I have met some of you at D1A or FARA meetings, and I look forward to meeting the 

reset of you once Notre Dame officiaJly transitions into the ACC. I am grateful to Martha Putall~ tbr putting together your e-mail addresses tbr me and suggesting that I 

reach out to you tbr yonr help on a project I’m working on here. Our university president has a~sked me to chair a new committee to review our drug-testing prograna 

tbr student-athletes. In connection with that project, I’m t~ing to benchmark onr existing policy against those of other restitutions. Although my research assistant has 
been able to pull down some of the institutional policies from various Athletics websites, I would like to be as comprehensive as possible with respect to the ACC. So 

I mn wondering whether each of you would be willing to share any institutional policy on student-athlete drug testing with me. I know that you axe considering 
institutiona1 "best practices" at solne of your future meetings, and perhaps this is one area that will be covered at some point. I will be Inore than happy to share the 

results of this bench~narking project once it is completed. 

Thank you in advance for your considera/ion, and I look forward to worldng with you in the future. 

Best, 
Tlicia 

Patricia L. Bellia 
Professor of Law and Notre Dame Presidential Fellow 
3158 Eck Hall of Law 
Notre Dame Law School 
Notre Dame, IN 46556 
(574) 631-3866 (phone) 
(574) 631-8078 (fax) 
pbellia@nd.edu 



THE UNIVERSITY OF NORTH CAROLINA AT CHAPEL HILL 

DEPARTMENT OF ATHLETICS 

STATEMENT OF POLICY CONCERNING 

SUBSTANCE ABUSE EDUCATION, TESTING, AND COUNSELING PROGRAM 
FOR INTERCOLLEGIATE ATHLETICS 

A. INTRODUCTION 

The use of banned substances is a matter of deep concern within our society. Many lives 

are damaged, and in some cases destroyed, by substance abuse. The Universi~T of North Carolina 
at Chapel Hill is detem~ined to help all students and employees avoid such hazards, through its 
established policies on substance abuse that apply to all members of the academic community. 
ttowever, this departmental program is specifically designed for the members of our 

intercollegiate athletics teams. It is based on the premise that banned substances and athletics are 
inherently incompatible. 

First, many banned substances, when used in connection with athletics activities or 
physical conditioning programs, may pose serious risks to the health of the student-athlete and 

may endanger other persons in contact with the user. Such use may result in illness, tempora~N or 
permanent inju~~, or even death. 

Second, the use of certain performance-enhancing substances may temporarily 
improve some types of athletics performance and thereby create an unfair competitive 

advantage for the person using them, violating the basic principles of sportsmanship. 

Third, intercollegiate student-athletes t?cequently become highly publicized role 
models and their use and abuse of barmed substances can negatively influence other young 

people, as well as damage the reputation of the University. 

B. BASIC PROGRAM GOALS 

The goals of this substance abuse education, testing, and counseling program are (1) to 
educate student-athletes about the health, safety, and academic risks of the use of banned 

substances; (2) to test to detect banned substance use; (3) to provide a counseling program to 
assist in the rehabilitation of an}, student-athlete found to be using banned substances; and (4) 

to set forth clear consequences and sanctions, with a progressive response to successive 
positive tests for the use of banned substances, to maintain the integrity and character of the 

athletics program. 

All intercollegiate student-athletes at The University of North Carolina at Chapel 
Hill must comply with the terms of this program on substance abuse education, testing, and 

counseling. Accordingly, all student-athletes must read these requirements carefully and 
annually acknowledge in writing acceptance of the terms by signing the UNC Drug ’resting 
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Consent Form attached as Appendix A. Failure to sign ,sTill result in the student-athlete’s 

removal from the University’s intercollegiate athletics program. 

C. EDUCATIONAL PROGRAM 

An important component of this program is an ongoing educational effort designed to 

help student-athletes avoid any involvement in the use of banned substances. Each student-athlete 

at The University of North Carolina at Chapel ttill shall be required to participate in substance 

abuse education activities prescribed by the Department of Athletics. 

wi!! fbre£o the random dm~ testi~£ pursuant to the NCAA £u~dd~nes, tbr a !~mited period 

D. BANNED SUBSTANCES 

A student-athlete, during the period of his or her eligibilit?~ to participate in intercollegiate 

athletics, may not use the substances identified as NCAA Banned Drugs. The current list is 
included as Appendix B, but the list is subject to change by the NCAA Executive Committee, and 

the student-athlete shall be held accountable for all banned drugs on the current list. 

If an otherwise-banned substance is being used at the prescription of a physician, the 
student-athlete may continue to participate in athletics under the guidance of the team physician, 

unless the team physician notifies the Director of Athletics or his or her designee in writing that 
the specified athletics activity may not be safely undertaken. A student-athlete taking a banned 
substance at the prescription of a physician must notify the Director of Sports Medicine or his or 

her desiod~ee of such fact, including the name of the prescribing physician, to avoid a positive test 
for the substance being treated as a positive result under Section F. of this Policy. 

EFFECT OF VOLUNTARY DISCLOSURE OF A SUBSTANCE ABUSE 

PROBLEM~ 
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TESTING PROGILAM 

It is a condition of participation in athletics that a student-athlete annually sign the UNC 
Drug Testing Consent Form (attached as Appendix A) and the NCAA Drug Testing Consent 
form, affirming willingness to submit to any tests prescribed by The University of North Carolina 

at Chapel Hill or the NCAA to reveal the use of any of the banned substances listed in Appendix 
B. 

The testing will be implemented as follows: 

1. VV3~en tests will be administered: 

a. Preseason testing. 
A student-athlete may be tested during the pre-participation physicals for 

his or her respective varsity sport. 

b. (Jnmmounced random and team testing. 

A student-athlete, a percentage of the members of a team, or an entire team 
may be subject to unannounced testing during both the academic year and summer 

sessions. The selection of individuals will be made by the Director of Athletics or 
his or her designee through a random computer dra~ving of names f?com the team 

roster. 

c. Testing in response to reasonable cause. 
A student-athlete may be subject to testing and/or placement on a 

pert’ormance contract at an}, time when there is reasonable cause to suspect that he 

or she is engaged in the use of banned substances. Information from any source 
deemed reliable by the Director of Athletics or his or her designee, including but 

not limited to: 

1) observed possession or use of banned substancesl; v:i11 recc,~ire 

2) arrest or conviction for a criminal offense related to the possession, use, or 
tratt~cking of banned substances; 

3) a drug-related charge under the Instrument of Student Judicial 

Formatted: Font: ~2 pt 
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Governance; 
abnormal weight change; 

observed abnormal appearance, conduct, or behavior, including 

unusual patterns (7[" behavior or absence ih)m training or competitiom 

reasonabb inte,preted as being caused by the ase of banned 

reco~mnendations inch,.ding any ihilure to comply with the student- 

use of bapmed 

"--. /--~ Font: 12 pt 

/~"’~[-- Formatted: Indent: Before: 0" 

shall be sufficient for the Director of Athletics or his or her designee to confer with ....... {Formatted: Default, Indent: Before: 0.96" 
University legal and medical authorities to determine whether there is reasonable 

cause to suspect that the student-athlete is engaged in banned substance use. 

Reasonable cause exists if a reasonable person unfamiliar with the student-athlete 
or the athletics program would conclude, based on the available information, that 

there is a basis for the suspicion that the student-athlete is using a batmed 
substance. 

~----o---[ Formatted: Default, Indent: First line: 0" 

...... -~ ~;;milttelt; Default, Indent: Before: 0.96" 

If reasonable cause is found to exist, the Director of Athletics or his or her designee ...... {-~;-~-~-~-~i-[-[5-~}-~-~-~i--}~-a;-~[[-~i~-~-ii-~-;~----{5;; ........... ] 
shall meet in-person with the student-athlete and the student-athlete shall be asked 
to sign an acka~owledgement form (attached as Appendix C). 

2. Consequences of failure to participate in or cooperate with testing: 

a.      If a student-athlete declines to execute the UNC Drug Testing Consent 

Form (Appendix A), his or her eligibility to participate in intercollegiate athletics 

will be terminated for the balance of the academic year. 

b.      If’the student-athlete is not present for a drug test, and no satisfactory 

explanation for the absence is provided to the Director of Athletics or his or her 
designee, the absence shall be considered the equivalem of a positive test for a 

banned substance that is not an anabolic agent. A student-athlete not present for a 
drug test who has provided a satisfactory explanation for the absence may be tested 

as soon as practicable, at the discretion of the Director of Athletics or his or her 

designee. 

c.      If the student-athlete fails, within a reasonable period of time, to produce a 
satisfactory sample, his or her eligibility to participate in intercollegiate athletics 
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will be suspended until the student-athlete produces the required sample under 

conditions prescribed by the Director of Athletics or his or her designee. 

d.      If the student-athlete refuses to provide a sample or manipulates his or her 
sample to alter the integrity and/or validity of the sample, the manipulation shall be 

treated as a positive test for a banned substance that is not an anabolic agent. 

CONSEQUENCES OF A POSITIVE TEST FOR BANNED SUBSTANCES 

The minimum consequences specified below will apply following (a) any positive result 
on a drug test administered pursuant to this Policy, (b) any positive result on an NCAA- 
administered drug test, or (c) the occurrence of an event that is considered the equivalent of a 

positive test_under the prior section of this Policy. 

Probation, performance contract, and notification of parent(s) or guardian(s).___a_n___qt__. 

student-athlete’s Head Ccoach: 

Probation. 
The student-athlete will be on probation with the Department of Athletics. 

b. Performance contract. 
The student-athlete will be required to sign a performance contract 

specifying expectations for the student-athlete’s behavior, detailing the 

consequences of an additional positive drug test, and setting forth any additional 
sanctions, which may include comnmnity service. The student-athlete. 

are all required to sim~ and veri~y th~ 
~r)erformance C-contract~ 

student-athlete~ and the Team’s recornmendations will be included within the 

~performance Gcontract. 

not complied with the performance contract, such noncompliance may trigger 

Notification of parent(s) or guardian(s). 
The student-athlete’s parent(s) or guardian(s) ~vill be informed by the Formatted: Highlight 
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Director of Athletics, or his or her designee (whict~ could ;-include. e the 
student-athlete’sll~0~ ~ ..... ~ C~:oach~           ~. ............ ~,..~ ......... o~,n~ -of the known facts concerning 

banned substance use and the conditions to be imposed by the University as a 
result of those facts. The parent(s) or guardian(s) will also receive a copy of the 
performance contract, signed by the student-athlete, and will be informed of any 

suspension or temfination of athletics eligibility pursuant to this Policy. 

2. Evaluation, counseling, and treatment: 

a. Evaluation of the nature and extent of batmed substance use. 
The student-athlete will be required to meet with a designated professional 

from the Student Health Service for an assessment of the nature, extent, and 
history of the problem and to devise an appropriate counseling and treatment plan. 

b. Counseling and treatment. 
The nature and extent of counseling and treatment that may be required as 

~ �~nditi0n ~ f �°ntin~ed ath!~!c s e!!g! bi!!~y ,y!!! be dete~ed by 
:::~ ::: 

:::::::: ::::::::::::::::::::::::::::::::::::::::::::::::: :::::::::::::::::::::::::::: : #::::: : :::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: ::::: ::: :::::: ::::: 

th ~an ~t" ~tud~nt ~ the~ ~N~ ~Pr~at ~g~fl{~{i~nwithth 

that infbrmation about the treatment plan 
and the Student,s a~cc and pr0gr~ may ~ ~har~ ~ ne~aU ~ith th~ 
Director of Athletics and his or her designees,..~.~..~a.~.~..[~ ~.~.~i~. 

pu~ose of evaluating the student’s ~0~!9.~Rg:.gL~p.k>g~..progress in the e<-~sel-mg-- x. 

keep that mtbanafion confidential, except a~ provided by law. (For 

Follow-up testing: 

While rite student-athlete is participating in a prescribed treatment plan, he 

or she may be subject to testing for banned substances for the purpose of 

determining the student’s progress under the treatment plan. After the student- 
athlete is released from the treatment plan by the collective judgment of the 

individuals identified in t~G =2.b., he or she will be subject to periodic 
unannounced ~i~?.~.~esting tbr bam~ed substances for as long as he or she 

remains a member of the athletics program. 

Suspension or termination of athletics eligibility: 

a. Positive test for a banned substance that is an anabolic agent. 
After any positive test fbr a balmed substance that is an anabolic agent, 

the Director of Athletics shall terminate "the student-athlete’s eligibility for 
athletics participation. 
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b. Positive test for a banned substance that is not an anabolic agent. 
After a positive test for any batmed substance that is not an anabolic 

agent, if the problem is deemed by the Director of Athletics, in consultation with 
the Director of Sports Medicine or his or her designee, to be sufficiently serious 

terminated 

11 

as described below: 

suspended b~,~ the Director of !\thletics from athletics participation: 

if the second positive test occurs within 12 months of tt~e 

student-athlete being released from the treatment plan and 

tk~r baimed substances~ he or she shall be suspended ik~r 

the next season if necessary, if there is an odd number of 

games in the s~spension will be rounded dowel (e.g., ] 4- 

Formatted 

if the second positive test occurs more than 12 months 
airier the student-athlete has been released l]-om the ........................................................................................................................................... 

treatment plan and became suk~ect to periodic 
~~:~:~:~:~g~)~~i~&~:~?~. 
she shall be suspended for 20% of the total regular sea,on 
contests, to be continued to the next season if necessary. If 
there is an odd number of regular season con*ests (e,g,., 29 

games), the number of games in the suspension will be 

rom~ded down (e.g.,5-game s~spension, instead of a 6- 
game suspension). 

~ 
.... f Formatted: Default, After: 0", Space After: 

~.. ~ pt, Line spacing: single, No bullets or 
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4-)-:!!.,! ......... A student-athlete who tests positive for a banned substance that is 
not ~ ~ii~ ~g~{ any time during or after a period of suspension 
imposed under t!-,i~; ,~;ectien of t,~’,e Po!ic.v%llowing a second positive 
test as described in Section (2-.4..b.2), above, shall have his or her 
athletics eligibility terminated by the Director of Athletics. 

c. Suspension for one year for a positive result on an NCAA-administered 
test. 
A positive result on a test for banned substances administered by the 

NCAA may result in loss of athletics eligibility for one year. The NCAA’s Drug 
Testing Protocol and Policy may be found at http:/A~a-vv.ncaa.org. 

d. Counseling and treatment after termination of athletics eligibility. 
A student-athlete whose eligibility has been terminated lnay seek 

assistance from established University counseling and medical resources available 
to students at The University of North Carolina at Chapel Hill. Such set,rices will 
not be initiated or supervised by the Department of Athletics, since the student’s 
affiliation with the athletics program will have ended. 

5. Non-renewal of and termination of existing grant-in-aid: 

If eligibility is terminated, a student-athlete is not eligible for recon~-nendation of 
renewal of any athletics grant-in-aid..~2Li!~g...~.)~,!t?.{~.!7~Ng!~i!..~?i!~.~5~!~K!~g., and any existing 

grant-in-aid is subj ect to mm~ediate tem~ination ~upor~ a recomlnendation of the Director 
of Athletics to the Associate Provost and Director of the Office of Scholarships and 
Student Aid. 
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PROCEDURES FOR IMPOSING SERIOUS SANCTIONS 

Sections E. and F. of this Policy provide notice of circumstances under which suspension 

or termination of eligibility to participate in intercollegiate athletics activities may be imposed for 
a violation of this Policy. Such sanctions may be imposed only in accordance ruth the procedures 

herein prescribed. If the sanction includes termination of an existing grant-in-aid or 
recommendation of nonrenewal of an}; future grant-in-aid, the appeal from that portion of the 
sanction shall be governed by G.4. Nonetheless, the Department of Athletics has the right, at an?; 

time, to terminate the student-athlete’s privilege to participate on a team for reasons other than a 
violation of this Policy, including, but not limited to, violations of other University, departmental, 

or team policies. A violation of this Policy, in co~iunction with a violation of other University, 
departmental, or team policies, may result in termination of a student-athlete’s privilege to 
participate on a team. All such terminations are not suhiect to the procedures set forth in this 

Policy. 

1. Written notice: 

2. Request for an appeal: 

A student-athlete may request an appeal by addressing a request in writing to the 
Director of Athletics within three (3) business days after receiving the written notice 

referred to in paragraph 1., above. ~A request for an appeal must be based on 
insufficiency of evidence or mitigating circumstances. Failure of the student-athlete to 

request an appeal on these bases in writing ~vithin three (3) business days following his 
or her receipt of written notice will be considered a waiver of the appeal. 

a. Appeal Committee. 
If an affected student-athlete requests an appeal on the valid bases 

Athletics shall be eligible to serve on such committee. 

b. Conduct of appeal. 
The appeal hearing shall be convened within ten (10) business days after it 

is requested. The appeal hearing shall be conducted in private, with only the 
following individuals present: 

¯ the members of the committee, 
¯ the affected student-athlete and a support person(s) of his or her 

choice, 
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the Director of Athletics, or his or her desigaqee, accompanied by a 
support person(s) of his or her choice, and 

witnesses who are present to give testimony. 

c. Scope of review. 
On appeal, there is a presumption that the original decision is correct. 

Accordingly, the scope of review is whether there is a reasonable basis for the 

original decision. If there is no reasonable basis for the actual sanction or 
sanctions imposed, or if compelling mitigating circumstances are found to be 

present, the committee may recommend a lesser sanction, d. Recommendation to 
the Vice Chancellor for Student Affairs. 

Within three (3) business days after the committee concludes its appeal 
hearing, the committee shall report its conclusions concerning the facts, as well as 
any recomlnendations about the sanction, to the Vice Chancellor for Student 
Affairs, who shall decide what sanction, if any, shall be imposed, consistent with 

the provisions of this Policy. If the Vice Chancellor for Student Affairs finds there 

was insufficient evidence, then the drug test giving rise to the incident will not be 
considered a positive test for purposes of this Policy. 

4. Appeal of grant-in-aid: 

The recommendation made by the Director of Athletics in accordance with this 
Policy to terminate an existing grant-in-aid or recommend non-renewal of a future grant- 
in-aid will be referred to the Associate Provost and Director of the Office of Scholarships 

and Student Aid, ~vho is the institutional officer with the authority to accept or reject the 
recommendation regarding the athletics grant-in-aid. 

The student-athlete may pursue an appeal of a negative decision of the Associate 
Provost and Director of the Office of Scholarships and Student Aid on the grant-in-aid to 
the Chancellor’s Comlnittee on Scholarships, Awards, and Student Aid by notifying the 

Chancellor’s Committee chair within ten (10) business days from the receipt of the 
Associate Provost’s decision. The Chancellor’s Committee shall hear the appeal as 

promptly as possible. Failure of the student-athlete to request an appeal within ten (10) 
business days following his or her receipt of the Associate Provost’s decision will be 

considered a waiver of the appeal. 

5. Imposition of serious sanctions: 

Suspension or terminalion of eligibilil5’ may not be imposed until the student-athlete’s 

appeal, pursuant to G.2. and G.3., is concluded or "the time period for filing the appeal 
has expired. Termination of any athletics grant-in-aid may not be imposed until the 
student-athlete’s appeal, pursuant to G.4., is concluded or the time period for filing the 

appeal has expired. 
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~-io CONFIDENTIALITY OF INFORMATION CONCERNING USE OF 
BANNED SUBSTANCES AND ADHERENCE TO PERt~ORMANCE 
CONTI;b~CTS AND TREATMENT PLANS 

Any relevant information concerning a student-athlete’s alleged or confirmed use of 

banned substances, solicited or received pursuant to implcmcntation the administration of this 

Policy, as well as any m%nnation related to the student-athlete’s adherence to and progress 

under any performance contracts or treatment plans established ~ ~ re~tr~te~ ~ ~h~ ~a~ 
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cannot guarantee that law enforcement or prosecutorial authorities will not gain access to 
information in the possession of the University, since a valid subpoena or other enabling court 

order might be issued to compel disclosure:__..The University, ho~vever, will not voluntarily 
disclose such information in the absence of a court order¯ 
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may be prescribed by qualified medical personnel for the treatment of individual student-athletes. 
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Any person ~vho has infbnnation about a possible violation of this prohibition should report such 
information promptly to the University’s Vice Chancellor m~d General Counsel, who shall have 

authority to initiate an investigateion the allegation and report the results of any investigation to 
the Chancellor for appropriate disciplinary proceedings against any University officer, employee, 

or agent who is charged ~vith having violated thi s prohibition¯ 
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members of the Sports Medicine staff, University legal counsel and others as determined by the 

Director of Athletics¯ 
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APPENDIX A 

UNC Drug Testing Consent Form 
Pursuant to 

The UniversiD" of North Carolina at Chapel Hill Department of Athletics 
Statement of Policy Concerning 

Substance Abuse Education, Testing, and Counseling Program 
for Intercollegiate Athletics 

The Board of Governors of The University of North Carolina has mandated that The 
University of North Carolina at Chapel Hill adopt mandatory testing of student-athletes for 
barmed substances. The University of North Carolina at Chapel Hill has, therefore, adopted this 

Statement of Policy to comply with the Board of Governors’ directive. 

I have read this Statement of Policy. I have been given an opportunity to ask any 

questions I may have had about the Policy. I understand the Policy and my 
responsibilities under it, and I have decided voluntarily to participate in the 
intercollegiate athletics programs to which this Policy applies. I consent to tests for 

banned substances administered pursuant to this Policy and I consent to notification of 
my parents or guardians under the circumstances outlined in this Policy. 

(Signature of Student-Athlete) (Date) 

(Name Printed) 

(Signature of at Least One Parent or Guardian, 
if the Student-Athlete is Under Age 18) 

(Date) 
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APPENDIX B 

2009-10 NCAA Banned Drugs 

1. The NCAA bans the following classes of drugs. 

a. Stimulants; 

b. Anabolic Agents; 

c. Alcohol and Beta Blockers (banned fbr rifle only); 

d. Diuretics and Other Masking Agents; 

e. Street Drags; 

f. Peptide Hormones and Analogues; 

g. Anti-estrogens; and 

h. Beta-2 Agonists. 

[Note: Any substance chemically related to these classes is also banned.] 

The institution and the student-athlete shall be held accountable for all drags within the balmed 
drag class regardless of whether they have been specifically identified. 

Drugs and Procedures Subject to Restrictions. 

a. Blood Doping; 

b. Local Anesthetics (under some conditions); 

c. Manipulation of l Jrine Samples; 

d. Beta-2 Agonists permitted only by prescription and inhalation; and 

e. Caffeine if concentrations in urine exceed 15 micrograms/ml. 

NCAA Nutritional!Dietary Supplements Warning. 

¯ Before consuming any nutritional!dietary supplement product, review the 
product and its label with your athletics department stafP. 

(1) Dietary supplements are not well regulated and may cause a positive drug test 
resulL 

(2) Student-athletes have tested positive and lost their eligibility using dietary 

supplements. 
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(3) Many dietary supplements are contaminated with banned drugs not listed on 
the label 

(4) Any product comaining a dietary supplement ingredient is taken at your own 
risk, 

It is your responsibili~ to check with your athletics staff before using any substance. 

{O0034539.DOCX 31 {O0034539.DOCX 31{ PAGE \* MERGEFORMAT } 



Some examples of NCAA Banned Substances in each class 

[NOTE: There is no complete list of banned drug examples!] 

Check with your athletics staff to review the label of any product, medication or supplement 

before you consume it! 

1.     Stimulants. e.g., amphetamine (Adderall); caffeine (guarana); cocaine; ephedrine; 
fenfluramine (Fen); methamphetamine; methylphenidate (Ritalin); phentermine (Phen); 
synephrine (bitter orange); etc. 

Exceptions: phenylephrine and pseudoephedrine are not batmed. 

2.     Anabolic Agents. e.g., boldenone; clenbuterol; DHEA; nandrolone; stanozolol; 

testosterone; methasterone; androstenedione; norandrostenedione; methandienone; 

etiocholanolone; trenbolone; etc. 

3.     Alcohol and Beta Blockers. e.g., alcohol; atenolol; metoprolol; nadolol; pindolol; 

propranolol; timolol; etc. 

4.     Dinretics and Masking Agents. e.g., bumetanide; chlorothiazide; furosemide; 
hydrochlorothiazide; probenecid; spironolactone (caurenone); triameterene; trichlormethiazide; 

etc. 

5. Street Drugs. e.g., heroin; marijuana; tetrahydrocannabinol (THC); etc. 

6.     Peptide ttormones and Analogues. e.g., human growth hormone (hGtt); human chorionic 

gonadotropin (hCG); e~thropoietin (EPO); etc. 

7. Anti-Estrogens. e.g., anastrozole; clomiphene; tamoxifen; formestane; etc. 

8. Beta-2 Agonists. e.g., bambuterol; formoterol; salbutamol; salmeterol; etc. 

Any substance that is chemically related to the class 0 f banned d rugs, unless oth 
erwise noted, is a| so banned! 

[NOTE: Information about ingredients in medications and nutritional/dietary supplements can be 
obtained by contacting the Resource Exchange Center, REC, 877-202-0769 or 

ws~v.drugfreesport.corr~/rec password ncaal, ncaa2 or ncaa3.] 

It is your responsibility to check with your athletics staff before using any substance. 
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APPENDIX C 

Notification of Drug Testing Based on Individualized Reasonable Cause 
Pursuant to 

The Universi~" of North Carolina at Chapel Hill Department of Athletics 
Statement of Policy Concerning 

Substance Abuse Education, Testing, and Counseling Program for Intercollegiate Athletics 

By signing below, you acknowledge that you have been notified that, based on reasonable 

cause, you will be tested for banned substances consistent with the policies and procedures 
established in the Policy. 

Date: 

(Signature of Student-Athlete) 

(Student-Athlete’s Name Printed) 

(Signature of Designated University Official Delivering the Notice) 
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--DR~FT-- 

August 12, 2013 

Student Name 

Student Address 

Dear Student Name, 

I am~ pleased to award you a full athletic scholarship for the 2013-14 academic year. _The 

scholarship is a reward for the contributions you’ve already made to our program and those I 

believe you can make in the future. I expect your dedication to the ful~]llnaent of your 

obligations to the program, your teammates: and your academic work to remain strong. 

By accepting this scholarship, you agree to the conditions below: 

1. The scholarship is a one-time award for the 2013-2014 academic year at UNC alone.= 

_T~herefore: you agree to waive all opportunities to appeal the cancellation of the 

scholarship any time after the conclusion of the 20113-14 academic year. 
2. You must continue to comply with all team, ,~,~,1~,;.. ,~ ..... ~ ...... +n ..... ~o~ of Athletics, 

NCAA, ACC~ and University rules at all times. 

3. You must meet all NCAA, University and conference eligibility requirements at all times 

and understand that this scholarship can be cancelled at any time if you fail to meet these 

eligibility requirements. Fu~hermore, you understand and agree that~ at my ~o~ e 

+~" should you fi~il to meet these minimum 

+jigi.bi~j1?:..~:+.~.~.i~+.~.~+.+.~+.+...+.+.~:i~g.1~+..2.+).~..+..:2.~.1.+...+.~.~.+mi+..~.+.~:..+1...U~N.c.,...+...~+.~...b.++~.+..+.~.~ 

You are an important member of our team and I hope you ~vill accept this scholarship offer...By 

signing below, you agree to accept the scholarship subject to the terms and conditions described 

above. 

Go Heels! 

Larry Fedora 

Student-Athlete Sigmtur e Date 



Parent Sig~/al uIe Date 



MEMORANDUM OF UNDERSTANDING 

Between the United States Anti-Doping Agency(USADA), The University of North Carolina at 
Chapel Hill UNLU~Ath!et!cs Oepartment~artrnent of Athletics and the Parr Center for Ethics, 

and Pennsylvania State University (PSU) Athletics Department 
August 20, 2013 

Description of Parties: 

The United States Anti-Doping Agency (USADA) is the independent, congressionally recognized national anti- 
doping organization for Olympic and Paralympic sports in the United States. Founded under the auspices of 
USADA, TrueSportTM is an initiative that equips parents, coaches, youth, educators, and athletes to cultivate, 
champion, and uphold sportsmanship and the positive life lessons that sport teaches. USADA’s vision is "to be the 
guardian of the values and life lessons learned through sport" and its mission is, in part, "to inspire present and 
future generations of U=S. athletes through initiatives that impart the core principles of true sport=" 

The, mission of UNC, is to serve as a center for research scholarship and creativitv and to teach a diverse 
community of undergraduate, graduate, and professional students to become the next generation of leaders. 
7~h~.~:..q~.u.~.h.~.t~.h...e.~..e..~..~..q.&s.~.~.~.f.~.e...x.~.c.~.e.nt.]..~.~.a.L~.~..a.~.c.~.~t.y.~.a.~.n.~.d.~..s..t~.a.~.~.L..a.~.n.~.d.~..wJ.t..h..~.e.~.n.~.e.~.r..~.~.u...s.~..s..u..p..p...~...r..t.~.f..r..~..~n~N~.~.~.h.~.c....a..~:..~.]L.n.~.a.~.s..~..q!.t.Lz.~.e.~.n.~.s.~‘~.t..~..e. 
University invests, knowledge and resources to enhance access to learninq and to foster the success and 
[~ro#io~[j~y of each rising £leneration. The institution also extends, kn£w!~dg#-based services and other resources of .... ----. 
the University ~£ the citizens of North Carolina and their institutions to enhance the q~a!!~y of life for all £~££!# in 
the State. 

The mission of UNC’s Department of Athletics is to educate and inspire through athletics. Guided by core values 
of responsibility, innovation, service, and excellence, the Department is committed to workinq with internal and 
..e...x..t~.e.~.r~.n.~.aJ~.c...~.~.n...s..t~tt.~.u...e.~.t..s..~..s...q~.a.~.s.~.t~.~.~.e...r~.~..a.~.n...q.e..~t.t~.s.~n.~.~.s.1.t.!~.~.~..a...s.~.a.~!~.n...d.~.u...s..t..r~.~.e...a....d...e..L~.c...~..~..m..!.t..t..e.~.d.~.t..~..~.t.b..e.~..w.~.e.~!.-...b..e..!.r~.~.~[~!.t..s.~.s..t.~.u...d...e.~.t..-. 
athletes ....... -[-Forntatte~ Font: Font color: Auto 

lUNG Enter Description] 

Formatted: Font: (Default) Arial, 10 pt, 

Complex Script Font: Arial, 10 pt, English (U.S.) 

Formatted; Font: (Default) Arial, 10 pt, 

Complex Script Font: Adal, 10 pt, English (U.S.) 

Fermatted; Font: (Default) Adal, 10 pt, 

Complex Script Font: Arial, 10 pt, English (U.S.) 

Fermatte,~: Font: (Default) Arial, ~0 pt, 

Complex Script Font: Arial, 10 pt, English (U.S.) 

[PSU Enter Description] 

Collaborative Goals and Obiectives: 

USADA, UNC and PSU wish to engage in a collaborative relationship that will jointly further the missions and 
programs of each organization. USADA, UNC, and PSU intend to work together to develop and launch two 
"Ssummits’_’ (the first in April/May 2014 at UNC and the second in April/May 2015 at PSU) centered around a 
general thematic theme of "Beyond Compliance=" To that end, USADA, UNC and PSU anticipate the following: 

Creation ofThis MOU will create a 2-year framework for this S_summit and collaborative relationship;. 

Formation The parties will createof an ad-hoc committee with representatives from each institution whose 
task will be to develop and articulate the framework and overarching principles, organization, and details of 
the s’JmmitsSummits; 

The host institution will be responsible for all logistics as it pertains to the sL~mmit Summit in addition to 
raising the appropriate funds for hosting such a conference:_ 

The committee will be charged with creating a working paper that will define and articulate the details of 
the sL~mmi.s~mm!~, including cost~ 

Work __T___h_e___p_a__~!__e___s_____w__[]L_w_o_r__k___together to promote the s’Jmmits .S___L!._rr~_m__[_t._s__.and identify potential speakers; 

The parties will take advantage of cross-promotional opportunities in print and electronic/social media;.and 

The parties will rRecognize the USADA/UNC!PSU relationship ~s we communic~tein communication with 
m=~-their respective constituents, corporate supporters and media:~ 



Mutual Understandinq: 

Except for the indemnification and hold harmless agreement provided for herein, this Memorandum of 
Understanding is not intended to create and does not create a contractual relationship, a joint venture or a legal 
partnership and may be terminated at will by any of the parties. None of the parties shall be liable for the acts or 
omissions of the other parties or their agents, and each party shall indemnify and hold harmless the other parties 
against any potential liability created by the negligent or wrongful acts or omissions of that party and its agents. No 
party may use the name or trademarks of the other parties without express written consent, which shall be sought 
prior to each use= No party hereto shall have the authority to direct spending, expenses, or any other form of 
.tLn.~.a.~.n.~.~.~t.a.~L.c...~..~..mJ.t..~.e.~.n..L~..r.~.a.~.c..t.t.v.~t.~y.~.b.~y~.a...n..z~..~..Lh.~.e..r.~.:.a.~.r.t.y~ 

Anais Spitzer, PhD. 
TrueSport Managing Strategist, USADA 

Dave Joyner, M,D, 
Athletic Director, PSU 

Date Date 

Bubba Cunningham 
Ath!etic DirectorD~rectorof Athletics, UNC 
Ethics, UNC 

Jan Boxill, Ph=D 
Director, Parr Center for 

Date Date 





Frolil: 

Sent: 

To: 

Subject: 

Diann Schiessler <dschiessler2@unlnotes.unl.edu;, 

Monday, September 12, 2011 3:35 PM 

pperrewe@cob.t~u.edu; putall~@duke.edu; cmc@virginia.edu; Broome, Lissa L <lbroome@email.nnc.edu-~; 

BRIAN.StIANNON@ttu.edu; adair@physics.tamn.edu; bstoney@ksu.edu; FranzL@missouri.edu; mike rogers@baylor.edn; 

meredith.hamilton@okstate.edu; jvick@maJd.utexas.edu; day@iastate.edn; saa01 @pitt.edu; tstephns@rci.rutgers.edu; belohlav@usf.edu; 

mssf@uc~nafil.uc.edu; ellen-herman@uiowa.edn; gene-pmldn@uiowa.edu; Josephine R Potuto <jpotutol@unlnotes.unl.edu:>; 

caldwell.linda@gmail.com; pbates@umich.edu; mbwheele@uiuc.edu; crogers@smu.edu; christopher-anderson@utulsa.edu; 

mhogg@tula~le.edu; dosserd@ecu.edu; estevens@memphis.edu; hneserv@bgsu.edu; lipnicsc@mnohio.edn; fonrt~e@bnffalo.edu; 

Celia.Regimbal@utoledo.edu; nstreb@niu.edu; JRINTALA@niu.edu; bova@unm.edu; jofallon@law.uoregon.edu; cpastore@law.usc.edu; 
ccopper@usna.edu; sbhnn~uark.edu; dydia@lsu.edu; turner@agecon.msstate.edu; Kelehear@mailbox.sc.edu; rrychlak@olmiss.edn; 

fegreen@troy.edu; nwiggin@astate.edu; stephen.fain@fiu.edu; bov@unm.edu; jthoma@nmsu.edu; nicholso@hawaii.edu; 

JamesL@anslatech.edu; jloeffelman@gmav.unomaha.edu; kwhite@cc.nsu.edu; chunt@uidaho.edu; chnnt@uidaho.edu 

pam@d- I a.com; amy@d- la.com 

1A FAR Annual Meeting Registration Fees 

Hi. The 1A FAR annual meeting is just around the comer. As you know. there is a $100 registration fee. The fee may be paid on site. I was just asked by the 

conference organizers to encourage attendees to mail a check ahead of time to assist them to expedite the regis~tration process. You should mail your check to the D 1A 

Athletic Directors ~ Association at 920 S. Main Street, Suite 100, Grapevine, TX, 76051. As a relninder -- the regist~ation fee covers a reception Sunday night, 

breald’ast, lunch, dimmer and a reception on Monday, and breakfast on Tuesday. I look fola~-ard to seeing you in Dallas. Safe travels. Jo 



Sent: 

To: 

Subject: 

Attach: 

Division IA FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Diann Schiessler           @UNLNOTES.UNL.EDU> 

Monday, September 12, 2011 4:59 PM 

DIV- 1A-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

1A FAR Board Meeting Migrates 

July 28 Minutes IA FAR~docx 

Attached please find the min<ites of the iA FAR Board’s July conference call. 



From: 

Sent: 

To: 

Subject: 

Amy Hart <~amy@d- 1 a.com > 

Thursday, September 15, 2011 11:39 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

1A Annual Mtg - Hotel Contirmafion 

Our records show you have registered for the upcoming 1A Annual Meeting with arrival on 9/25 and departure on 9/27. Your confirmation number for your 

accommodations at the DFW Lakes Hilton is 3441860530. 

HOTEL CONTACT INFORMATION: The 2011 Annual Meeting will be held at the DFW Lakes Hilton which is located minutes from Dalla~:ort Worth Airport 

(DFW). The DFW Lakes Hilton Executive Conference Center’s address is 1800 Highway 25 East, Grapevine, Texas 75051; (817) 481-8444 phone. *The DFW 

Lakes Hilton has shuttle service to and from the hotel every 30 minutes. However, if you arrive and the shuttle is not onsite please use the courtesy phone 

to have one meet you upon arrival at the DFW Airport. * 

Should you need to cancel your reservation, please notify the 1A Office by 5:00 pm on Friday~ September 23. Otherwise, any charges of 

cancellation fees from the Hilton will be your responsibility. 

If you have any questions or comments regarding your hotel confirmation please reply directly to this email. 

Thank you very much, 

Amy Hart 

Amy M;~rt 
~i:~ecut i’ve Ac~ministrator 
DivL~ion ~A Ath!~tic Directons’ Association 

920 S. Main Street, Suite ~oo 

Grapevine, 7?xas 76o51 

Office (8~7) 488-0362 

Fax (8~7) 488-4804 

amy@d-~a.com 



Sent: 

To: 

Subject: 

Diann Schiessler <dschiessler2@unlnotes.unl.edu;, 

Friday, September 16, 2011 11:43 AM 

pperrewe@cob.t~u.edu; putall~@duke.edu; cmc@virginia.edu; Broome, Lissa L <lbroome@email.unc.edu-~; 

BRIAN.StIANNON@ttu.edu; adair@physics.tamu.edu; bstoney@ksu.edu; FranzL@missouri.edu; mike rogers@baylor.edu; 

meredith.hamilton@okstate.edu; jvick@ma?d.utexas.edu; day@iastate.edu; saa01 @pitt.edu; tstephns@rci.rutgers.edu; belohlav@usf.edu; 

mssf@uc~na~l.uc.edu; ellen-hemaan@uiowa.edu; gene-pmldn@uiowa.edu; Josephine R Potuto <jpotutol@unlnotes.unl.edu>; 

caldwell.linda@gmail.com; pbates@umich.edu; mbwheele@uiuc.edu; crogers@smu.edu; christopher-anderson@utulsa.edu; 

mhogg@tula~le.edu; dosserd@ecu.edu; estevens@memphis.edu; hneserv@bgsu.edu; lipnicsc@muohio.edu; fourt~le@buffalo.edu; 

Celia.RegimbaJ,@utoledo.edu; nstrel:@~niu.edu; JRINTALA@niu.edu; bova@unm.edu; jofallon@law.uoregon.edu; cpastore@law.usc.edu; 

ccopper@usna.edu; sbhun~uark.edu; dydia@lsu.edu; turne@agecon.msstate.e&l; Kelehear@mailbox.sc.edu; rrychlak@olmiss.edu; 

fegreen@troy.edu; nwiggin@astate.edu; stephen.fain@fiu.edu; bov@unm.edu; jthoma@nmsu.edu; nicholso@hawaii.edu; 

JamesL@ans.latech.edu; kwhite@cc.usu.edu; chunt~uidaho.edu; chunt@uidaho.edu; cdillon@ou.edu; jpeuT@unr.edu; Casavant Ken 

<casavantk@wsu.edu>; R.Hatcher@tcu edu; William Smith@utah edu; David Clough@Colorado.edu jatwood@buffalo.edu; 

zorn@india~a.edu; jbailey@ku.edu; james.brown@wku.edu; jtb@purdue.edu; kwhi@~er@eng.ua.edu; dennis.phillips@usm.edu 

IA FAR mmual meeting 

RE: 1A FAR almual meeting. Those of you who plan to attend the Monday night reception and dimmer need to RSVP. The note below 
from Dutch Baughman, exec dir of the D-IA ADs, both provides an RSVP link and also provides a little more detail about the D-IA AD 
program on Monday. See you in Dallas. Safe travels. Jo 

It looks like we wiil once again, haw~ record attendance at the Annuai Meeting. The prograalming ~s very strong, and we w~}~ have a very s~gn~icant d~scuss~on, as a profession, on 

Tuesday morning with Jerry Porras. We have ~ow confirmed the format for the Monday afternoon session with N1ark Emmert. N1arl,: will facilitate a panel to include, .lira Isch, .hAie Roe, 

Waliv Renfro, and Kathiee~ McNeely, to discuss what they are doing as a result of the recent Presidential Retreat, and the impending report they wdl provide to the Board ~ext month. 

Thanks, and best w~shes th~s weekend 

Dutch 

Subject: REPLY requesMd-Annual Meeting 201~ 

Please refer to the notes found below this reminder, 

IMG once again will host a reception on Monday following the a~ernoon session, but this year, they have arranged to add a ve~ special dinner in addition to the reception. 

PLEASE NOTE: the invitation below, from IMG, inviting you to attend the Monday reception and dinner asks for your RSVP to: i~GColMge.RSVP@~mRwodd.com.. 

The special guest speaker for the Dinner will be Ari Fleischer. Please take a minute and respond to the RSVP 

L i~i Description: 
....... Description: D1A 2011 Invite copy.png 



From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 
Diann Schiessler <dschiessler2@UNLNOTES.UNL.EDU> 

Friday, September 30, 2011 3:30 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

PresidentiaJ Working (koup on Enforcement - from Jo Potuto 

As we posted earlier, the post-presidential retreat working groups will be sending updates on their wor~<, and the 1A FAR 

Board will b~" posi;ing t;he upiates arid seeking your input. This constitntes OLIr ~irst p)st regarding the Presidential Working 

Group on Enforcement. This group is considering a proposed multi-level violation structure during the group,s October 10 and 

2~ calls. We believe that a model that anticipates so’~’ething between "~’ajor and secondary violations is the way to go, but 

there will likely be differences of opinion as to what that model should look like (how many levels? How enforced? How much 

might b~ accomp]ishel hy eliminating bylaws? W~ll oonfererK:es aiminister levels?) We would like the widest possib]e base from 

which to provide our cor@nents and are hopeful you will have coxsr~ents to share. The turnaround is fast. if you have col~cr;ents, 

please send off list to me by b p’~’ CT October 5. Hy email is jpotutol@unl.edu. (Yesterday T posted the fM]] text of the "~’emo 

fro"~’ the enforcement working group; if you woMld like another copy let me know and I will send directly to you. ) Thanks. Jo 

Diann Schiessler 
UNL College of Law 
Assistant to Josephine Potuto 

(402) 472-7226 



Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Diann Schiessler <dschiessler2@UNLNOTES.UNL.EDU> 

Monday, October 3, 2011 3:59 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI.O.EDU 

Resource Shadow Group - From Ji,n Atwood 

Dear 1A FAR[]s: 

My apologies for adding to the rush of emails, but understand that the pace of change in the NCAA is very different right now. The NCAA Board of Directors will be considering 
the changes recommended by the Collegiate Model [] Committee on Academic Performance and the Student-Athlete Well-Being Work Groups at its meeting in October. Ken 
Casavant, Jack Thomas and I are the 1A FAR Board Members assigned to []shadow[] the Resource Allocation Group. This Group has already suggested some rather 
significant changes (see below) and will be presenting these to the NCAA Board of Directors in Januaiy. We see no major effects on the academic aspects for student 
athletes from these suggested changes, other than a decrease of scholarship student athletes, as long as the staff reductions do not come from trainers or academic support 
persons. Whether supportive or critical, we want the voice of the 1A FAR[]s to be heard in this time of rapid change in the NCAA structure. Please send your comments on the 

proposed changes below to j_a__t__w___o___o__d__@__b_p__ff__a__[Q:__e__d___u- by October 12. 

[]The Resource Allocation Workgroup had a six-hour meeting Septmnber 19, reviewing the charge of the workgroup, data relevant to discussions and possible 
outcomes. Additional research will be performed on a handfifl of possible outcomes to be revisited by the working group via conference calls. The worldng group: 

? Voted in Ihvor of elimination of non-tradifional competition and committed k~ an examination of reducing mandatory out-of-season practice. 

? Expressed interest in exploring what a reduction in competition looks like for all spo~ts, including ramifications. Stall’mll &velop data and more detailed 

recommendations to support such a change. 

? Voted unanimously k~ recommend eliminating all Ibreign travel. 

? Agreed to consider a reduction of: 

o FBS football scholarships fro,n 85 to 80. 

c FCS football scholarships from 63 to 60. 

c Men ~ s basketball scholarships from 13 to 12. 

o Women [J s basketball scholarships fi’om 15 to 13. These scholarships will be reapportioned to other women I~ s sports. 

? Agreed in concept to a reduction in non-coaching staffwithin prograans. Stalt’is worldng ruth appropriate Athletics Director groups to gather recommendations on a 

model for maximum non-coaching stalfing size. ~ 

Thank you for providing your opinion of the proposed changes in the NCAA. 

Sincerely, 

Jim Atwood 
Universi .ly at Buflhlo 

1A FAR Board of Directors 



From: 

Sent: 

To: 

Subject: 

Attach: 

Martha Putallaz, Ph.D. <pntallaz@duke.edu;, 

Wednesday, October 12, 2011 11:23 AM 

’Carolyn Callahan (cmc@irginia.edu)’; Richard Ca~anichael (carmicha@wfu.edu); Robert Taggart (robert.taggart@bc.edu); Larry Killough 
(larry@vt.edu); Broome, Lissa L <lbroome@email.unc.edtp; Nicholas Hadley <ttadley@umd.edtp; Sam Pardue 

(sam~pardne@ncsu.edu); Jmaie Hodge (hodge@clemson.edu); She Ann Allen (sue.bidstrup@chbe.gatech.edu); Pamela Perrewe’ 
<pperrewe@cob.fsu.edu>; ’Clyde McCoy (cmccoy@med.miami.edu)’ 

I:W: 1A FAR response CAP me,no 

CAP to Walt Hams.docx 

H~-_~re is th~-_~ :1.A FAR response to the CAP memo ~:hat wen~: forw~rd to the worMng group 

Msrtha PuLaHaz, Ph.D. 

Executive D~recto~ 

D~ke University Talent ~dent~fication Program 

Professor, De~Hlrl:ment of Psychology 

1121 West M~in Street 

Durham, NC 27701 

Phone: 919-6~--9~08 Fax: 919-681-.7921 

Campus gox 90780 

F~m~ Jo [mailto:jpotutol@unl.edu] 
Sent~ Tuesday, Oc~ber M, 201~ 4:59 PN 
T~ brian.shannon@~u.edu; crogers@mail.smu.edu; Diane Dickman; dschiessler2@unl.edu; dydia delyser; fegreen@troy.edu; fourtner@buffalo.edu; ja~ood@buffalo.edu; 
jpotutol@unl.edu; jstrawley@ncaa.org; jthomas@nmsu.edu; ken casavant; pba~s@umich.edu; Na~ha PuNIlaz, Ph.D.; r.hatcher~tcu.edu; Ntephens@spanport.rutgers.edu 
Subje~t~ trying again with CAP memo 

P,~ch:~d H. ~arson Professer ef Const:itutie~HG 
and Faculty Athletics Representative 

College oi Law 

University of Nebraska 

P.O. Bex 830902 

Lincoln NE 68583-0902 

DD    402-472-i252 

DD FAX ~02-472-3843 



Walter Harris, President, Universil?T of Hartford and 
Chair, CAP 

FROM: Josephine (Jo) R. Potuto 
President, 1A FAR 

DATE: October 13,2011 

CAP Summary Document; September Meeting 

The 1A FAR Board distributed the CAP summary document to all FBS 
FARs. Most FARs already had seen the document through direct distribution t?om 
the NCAA or at campus meetings. The purpose of this memo is to share with you 
the views ofFBS FARs. 

I would like to begin by thanking you and CAP for all the work that you 
have done, both with these proposals and also since the inception of CAP. FBS 
FARs enthusiastically support and appreciate your work and have no doubt that it 
has had the salutary effect of both enhancing the opportunities for student-athletes 
to focus on their academic work and involving coaches in the responsibility for 
student-athlete academic per[brmance. We also have no doubt that CAP’s work 
has resulted in improved academic success for student-athletes. 

Now, as to the particular proposals advanced in the summary document. 

1. FBS FARS are united in support of the concepts embodied in the 
proposals advanced in the summary document. 

2. FBS FARs understand that CAP is attempting to achieve a balance of 
many competing interests. While there are concerns raised by some FBS FARS 
regarding the particular elements and implementation of one or another of the 
proposals, we all understand that CAP has spent time and effort looking at a host 
of considerations, no doubt including the concerns that some of us have. As a 
result, there is near universal sentiment to defer to the balance CAP has struck. 

3. FBS FARs believe that requiring that prospects complete l0 core courses 
prior to the start of the seventh semester in high school may be the single best thing 
that CAP has proposed. One concern raised was directed at whether high schools 
are sufficiently on notice so that courses are available early for prospects and also 
so that prospects are advised in time to meet the requirement. We assume that 



initiatives are in place so that this happens and note, in particular, the 2015 
effective date. 

4. FBS FARS support the proposed changes to the penalty structure. We 
are enthusiastic about the proposal to tie eligibility for championships to team 
academic performance. There is some concern about the metric to be used, 
however. For example, we can envision a situation in which the team APR 
triggers ineligibility but where the team has improved academic performance (the 
semester or prior year APR is sufficient to permit competition but the four-year 
average is not.) There is some sentiment for CAP to look at these possibilities in 
the black letter calculation rather than handle them by waiver. While we do not 
advocate adopting policy depending on how it plays in the media, we are 
concerned that a waiver process here will be attacked as manipulative and focused 
on championship revenues and broadcasticablecast partner needs. FBS FARs also 
support a TV ban [br teams that underperform, although we recognize the issues 
regarding conference contracts and impact on teams that compete with the TV- 
banned team. 

5. FBS FARs generally support moving to a 930 APR. 

6. FBS FARs generally support the proposal to increase the entering GPA, 
and adjust the sliding scale, for prospects entering four-year institutions directly 
from high school (as well as the academic red shirt year). The support is not 
universal, however. The maj ority who support articulate several reasons - (a) we 
are concerned with the lack of academic preparedness of some of our entering first- 
year students; (b) we are concerned with the stresses placed on athletic academic 
services when entering students are markedly unprepared to do college level work, 
including the incentives to "herd" them to certain majors, etc.; (c) we are 
concerned that our universities are open to the charge that we are exploiting young 
people for what they can provide in competition when there is no realistic chance 
that they can do college level work; and (d) we are concerned with the classroom 
environment and stress on instructors produced when there is a wide variance in 
academic performance. Those opposed to the proposal (a) describe the success 
their campuses have had in achieving academic success for underprepared 
prospects and are concerned with initiatives that limit their opportunity to work 
with these students; (b) are concerned that their institutions will be ill-situated to 
ti~nd scholarships for underprepared prospects in their first year if those prospects 
are ineligible to compete; and (c) worry about competitive equity and its impact on 
student-athletes at their institutions. Finally, all of us - those who support and 
those who oppose these proposals -- are concerned with the impact this proposal 



will have on access [br minorities and those [?om challenged socioeconomic 
backgrounds. 

7. Although not part of CAP’s proposals, FBS FARs also support injecting 
academic requirements for junior college transfers - core course, limit on athletics 
credits, etc. 

Again, thank you for all the work you have done. And please accept and 
call on the 1A FAR, or individual FBS FARs, if there is something we might do to 
tiacilitate your work. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Martha Putallaz, Ph.D. <putallaz@duke.edu> 

Monday, October 17, 2011 10:11 AM 

’Carolyn Callahan (cmc@virginia.e&0’; Ri)bert Taggart (robert.taggart@bc.edu); Nicholas Hadley <ttadley@umd.edu>; ][.arty. Killough 
(larty@vt.edu); Sam Pardue (saJnAoardue@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edtr>; Richard Carmichael 
(carmicha@wfu.edu); S ue Ann Allen (sue.bidstrup@chbe.gatech.edu); Janie Hodge (hodge@clemson.edu); Pamela Perrewe’ 
<vpperrewe@cob.fsu.edu>; Clyde McCoy (cmccoy@med.mim~fi.edu) 

FW: CAP memo 

CAP to Walt Harris.docx 

Hi All--Here is Walt Harris’ response to the 1A FAR document on the CAP proposals Jo sent to him. 

From: Walter Harrison ~m~a~!!~t~o~Zh~o~r~k~1/~@~h~a~r~t~f~o~r~d~:~e~d~u~ 

Sent: Sunday, October 16, 2011 10:08 AM 

To: ’Jo Potuto’ 

Cc: Strawley, Jennifer 

Subject: RE: 1A FAR response to CAP proposals 

Thank you and the FBS FARs for a very balanced and thoughtful report and set of recommendations and observations. We are including the report in the materials 

that will go to CAP members this coming week. I appreciate all your help and advice on this. 

Walt 

Walter Harrison 

President 

University of Hartford 

..... Original Message ..... 

From: Jo Potuto [mailto:jpotutol@unl.edu] 

Sent: Thursday, October 13, 2011 4:07 PM 

To: horky@hartford.edu 

Cc: jennifer strawley; ssss schiessler 

Subject: 1A FAR response to CAP proposals 

Walt. The 1A FAR has reviewed the CAP proposals going to the DI Board 

at its October meeting. We posted the CAP summary on our website and 

initiated a discussion there; in addition, most FARs had seen and discussed the proposals at Conference or other meetings. I have 

attached a memo that describes our position on the proposals. Jo Potuto 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Diann Schiessler <dschiessler2@UNLNOTES.UNL.EDU> 

Wednesday, October 19, 2011 9:00 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Post-presidential worldng groups - from Jo Potuto 

ResourceAllocationWorldng(konp.pdI~ CIM~ ,nemo final.docx; enforcement working group.docx; percy bates summary of working 

group.docx 

The 1A FAR Board sent memos reflecting the positions of the 1A FAR on the work of three of the four post-presidential working groups and CAP (the 
rules working group was not far enough along to permit meanh~gful comment). I have attached all four memos. 

We attempted to capture all sentiments that were expressed, as well as the strength of the support or opposition. 

Please let me know if you there were perspectives not included or if you feel we have not accurately conveyed the position of FBS FAils. We want the 
FBS FAR voice to be heard h~ real thne, but ouly if the positions conveyed are complete and accurately reflect FBS FAR sentiment. Thanks. Jo 



The State University of New -_York 

October 18, 2011 

Dr. Michael Adams 
Chair, Resource Allocation Working Group 
President 
University of Georgia 
Athens, Georgia 30602 

Dear President Adams: 

The 1A FAR is very interested in changes of the NCAA to enhance the student 
athlete collegiate experience. My sub-group of the 1A FAR Board is assigned to offer 
comments to fhe Resource Allocation Working Group. We provided the prelirninary 
suggestions of your Working Group to the 1A FAR list serve and collected their 
responses. Not surprisingly, the responses divide somewhat into institutions that have 
more resources or fewer, but are in general supportive of the changes suggested by the 
Resource Allocation Working Group. Specific suggestions on each bulleted point from 
the Working Group are provided in the following paragraphs. 

Elimination of non-traditional competition and examination of reducing 
mandatory, out-of-season practice. While a couple of FARs questioned the financial 
savings from this recommendation, the predominant opinion expressed was that this 
would be good fbr the student athlete even if it did not save money, by reducing 
competition time and leaving more time for academics and the collegiate experience. 
Concern was expressed over schedules extending over both semesters, not giving student 
athletes one semester to fbcus on academics. 

Reduction in competition. This suggestion received the same sentiments as did 
non-traditional competition. The 1A FAR supports consideration of a reduction in 
competition. 

Eliminate Foreign Travel. The majority of responses received opposed 
eliminating foreign travel, pointing to the educational value of international travel and 
that student athletes miss other study abroad opportunities of college students. If this is 
en.acted, Which the FARs are against, be sure m define "foreign travel" as certain. 
colleges/universities can find sport competition, rnore economically in Canada and 
Mexico than in th.e USA. 

Sciences Complex° £u#alo, NY I42~0-3000 

]’e!: (’715) 64%-6800 Fax: (716) 645-6963 

www,chem,b~rr{alo.ed{~ 



October 18, 2011 
Dr. Michael Adams 
Page 2 of 2 

Reductions of Scholarships. This suggestion sparked the most division, 
especially among FARs fi:om programs with larger and smaller budgets for athletics. The 
responses opposed to this proposal, arising from institutions with larger budgets, speak to 
lost opportunities for student athletes, the need for these sch.olarships and th.at men’s 
basketball and football are the biggest revenue generators. FARs from smaller budget 
institutions support these proposals, both for cost savings and to level th.e "playing field". 

Reduction in staff within our programs. This proposal was unanimously and 
stron.gly endorsed by the 1A FARs, as long as tl~e reductions were not taken from trainers 
and acadernic support personnel. Several persons suggested that the Working Group also 
look at reductions of coaching staff. 

The 1A FAR appreciates the eftbrts of the Resource Allocation Working Group 
and your opening dialogue on difficult issues for college athletics. We have generated a 
"rapid response system", if you ever would like FAR. input for your discussion. 

Sincerely, 

Jim D. Atwood 
IA FAR Board 
University at Buf~Mo 

JDAipc 



Walter Harris, President, Universil?T of Hartford and 
Chair, CAP 

FROM: Josephine (Jo) R. Potuto 
President, 1A FAR 

DATE: October 13,2011 

CAP Summary Document; September Meeting 

The 1A FAR Board distributed the CAP summary document to all FBS 
FARs. Most FARs already had seen the document through direct distribution t?om 
the NCAA or at campus meetings. The purpose of this memo is to share with you 
the views ofFBS FARs. 

I would like to begin by thanking you and CAP for all the work that you 
have done, both with these proposals and also since the inception of CAP. FBS 
FARs enthusiastically support and appreciate your work and have no doubt that it 
has had the salutary effect of both enhancing the opportunities for student-athletes 
to focus on their academic work and involving coaches in the responsibility for 
student-athlete academic per[brmance. We also have no doubt that CAP’s work 
has resulted in improved academic success for student-athletes. 

Now, as to the particular proposals advanced in the summary document. 

1. FBS FARS are united in support of the concepts embodied in the 
proposals advanced in the summary document. 

2. FBS FARs understand that CAP is attempting to achieve a balance of 
many competing interests. While there are concerns raised by some FBS FARS 
regarding the particular elements and implementation of one or another of the 
proposals, we all understand that CAP has spent time and effort looking at a host 
of considerations, no doubt including the concerns that some of us have. As a 
result, there is near universal sentiment to defer to the balance CAP has struck. 

3. FBS FARs believe that requiring that prospects complete l0 core courses 
prior to the start of the seventh semester in high school may be the single best thing 
that CAP has proposed. One concern raised was directed at whether high schools 
are sufficiently on notice so that courses are available early for prospects and also 
so that prospects are advised in time to meet the requirement. We assume that 



initiatives are in place so that this happens and note, in particular, the 2015 
effective date. 

4. FBS FARS support the proposed changes to the penalty structure. We 
are enthusiastic about the proposal to tie eligibility for championships to team 
academic performance. There is some concern about the metric to be used, 
however. For example, we can envision a situation in which the team APR or 
GSR triggers ineligibility but where the team has satisfactory or at least markedly 
improved academic performance in the semester or prior year. We recognize that 
institutional penalties always fall on some who were not responsible for the 
behaviors that triggered the penalties. We also recognize that, in this respect, CAP 
post-season penalties will operate in the way that Committee on Infractions post- 
season penalties operate. There nonetheless is some sentiment for CAP to attempt 
to project some of the likely configurations and account for them up front in the 
penalty structure rather than by waiver. While we do not advocate adopting policy 
depending on how it plays in the media, we are concerned that a waiver process 
here will be attacked as manipulative and focused on championship revenues and 
broadcast/cablecast partner needs. FBS FARs also support a TV ban for teams 
that underperforna, although we recognize the issues regarding conference 
contracts and impact on teams that compete with the TV-banned team. 

5. FBS FARs generally support moving to a 930 APR. 

6. FBS FARs generally support the proposal to increase the entering GPA, 
and adjust the sliding scale, for prospects entering four-year institutions directly 
t?om high school (as well as the academic red shirt year). The support is not 
universal, however. The majority who support articulate several reasons - (a) we 
are concerned with the lack of academic preparedness of some of our entering first- 
year students; (b) we are concerned with the stresses placed on athletic academic 
services when entering students are markedly unprepared to do college level work, 
including the incentives to ~’herd" them to certain majors, etc.; (c) we are 
concerned that our universities are open to the charge that we are exploiting young 
people for what they can provide in competition when there is no realistic chance 
that they can do college level work; and (d) we are concerned with the classroom 
environment and stress on instructors produced when there is a wide variance in 
academic performance. Those opposed to the proposal (a) describe the success 
their campuses have had in achieving academic success for underprepared 
prospects and are concerned with initiatives that limit their opportunity to work 
with these students; (b) are concerned that their institutions will be ill-situated to 
fund scholarships [br underprepared prospects in their first year if those prospects 



are ineligible to compete; and (c) worry about competitive equity and its impact on 
student-athletes at their institutions. Finally, all of us - those who support and 
those who oppose these proposals -- are concerned with the impact this proposal 
will have on access for minorities and those from challenged socioeconomic 
backgrounds. 

7. Although not part of CAP’s proposals, FBS FARs also support injecting 
academic requirements for junior college transfers - core courses, limits on 
athletics credits, limits on °’back-loading" credits to final semester or year, etc. 

Again, thank you for all the work you have done. And please accept and 
call on the 1A FAR, or individual FBS FARs, if there is something we might do to 
facilitate your work. 



Edward Ray, President, Oregon State University and 
Chair, Presidential Enforcement Working Group 

From: Josephine (Jo) R. Potuto, President, 1A FAR 

Re: Multi-Tiered Violations 

Date: October 11,2011 

The 1A FAR supports the efforts of the post-presidential retreat working groups to take a 
hard and comprehensive look at NCAA operations and bylaws and to implement reforms in as 
quick a time frame as possible. We also appreciate the opportunity to comment in real time as 
the working groups set about their tasks. The 1A FAR Board polled our membership with regard 
to the first of the enforcement working group’ s focuses - multi-tiered violations rather than 
major and levels 1 and 2 secondaries. 

As prelude, there is universal support for eliminating bylaws as the best and most 
effective way of deregulating and freeing time for both the enforcement staff and the Committee 
on Infractions, and we urge the task force to look to this solution first and as the prime 
mechanism for achieving reform. That said, there is significant support - although not universal 
-- for implementing one intermediate tier of violations, but not more. Those in favor of multiple 
levels suggest a model similar to degrees or classes of felonies and misdemeanors under criminal 
law. Those opposed cite to the risk of more complexity and complication in defining what is in 
or out; more uneven application leading to mistrust and calls for new bylaws; and concern that 
there might be unevenness in "charging" or self-reporting (particularly if some of the tiers are 
administered at the conference level) and more time spent "plea bargaining" out of one tier and 
into a lower one. Those opposed also believe that the effort to eliminate bylaws and to 
deregulate will obviate the need for more than one additional tier of violations. As to what 
might constitute a middle tier - we believe that this tier should not include (1) any conduct that 
produces a significant competitive or recruiting advantage; (2) violations that involve intentional 
or knowing conduct of coaches or athletics or campus administrators to willfully avoid or ignore 
bylaws and their implications; (3) violations that have more than a minimal impact on student- 
athlete well-being; or (4) a case that involves failure of institutional control. 

Another widely shared 1A FAR view is that the enforcement working group also needs to 
review the student-athlete reinstatement process to assure that its guidelines and policies reflect 
core values and overriding concerns as well as to assure that there is a fully thought out approach 
to where the two processes need to be different and where they should be harmonized to achieve 
a consistent approach to violations. 

The I A FAR looks forward to reviewing other proposals coming from the Enforcement 
Working Group. Both the 1A FAR, and individual FBS FARs, would like to assist in anyway 
you find helpful and appropriate. 



Dr. Percy Bates 

Professor of Education 

OF MICHIGAN 
SCHOOL OF EDUCATION 

610 E. UNIVEI~ITY AVE., Room 1360 

ANN ARBOR, M148109-1259 
734-763-9910 Fax 734-763-2137 

pbates@umich.edu 

October 10, 2011 

Dear David, 

The 1-A FARs shared the post-presidential retreat update with the membership and 
asked for feedback and reactions. This note summarizes responses to the student- 
athlete well-being working group and is being passed on to you and President Spanier to 
be included in final deliberations and recommendation to the NCAA Board of Directors. 
The responses are not included in any particular order of importance but merely reflect a 
summary of reactions to selected items from the update. You will be receiving additional 
summaries from other 1-A FARs. 

1) Permit a student-athlete who has received a full athletics grant in aid to receive 
additional athletic aid up to the full cost of attendance or $2000, whichever is less. 

Response: This item received some very strong reactions in that this was thought to 
be a move that would cover the full cost of attendance and the cap of $2000 falls far 
short in this regard at many institutions. At the same time, there seems to be clear 
recognition as to why a cap is being considered. However, this does not ease the push 
for coverage of the full cost of attendance at various colleges and universities. One 
theme that flows through the responses in reference to this particular proposal is that 
perhaps instead of settling on a limit of $2000 perhaps the limit could be set as a 
percentage of the full and actual cost of attendance at a given institution. 

The set percentage could be used across conferences to maintain competitive equity 
across conferences, if not necessarily between conferences. Some FARs see the move 
toward the cost of attendance for student-athlete aid as playing toward the public and 
the media but fear that there will be little or no credit if the move is only to a $2000 cap. 
Among the responses is the recognition that there are those institutions that can afford 
most projected monetary increases and those who cannot and their reactions may or 
may not be based upon affordability. 

While there is some clear concern expressed about $2000 being too small, there 
was also some expression that student-athletes are already receiving considerable 
assistance toward their education and the cost of attendance and the move toward an 
additional amount was not really necessary. Between these two positions it is fair to say 



that too little was greater than too much. We had some wide-ranging views on the cost 
of attendance issue and it is not clear where the 1-A faculty would settle. Even among 
the strongest of those opposing the $2000 cap there was a feeling that something is 
better that nothing and does represent an expression that student-athletes should in 
some way participate in the growth and development of intercollegiate athletics both on 
and off our campuses. While it is often said that there will be as many opinions among 
faculty as there are faculty members, the opinions differ here as well. However, we send 
this so that you may see how important this issue is to 1-A FARs and that perhaps some 
of this information will be helpful in your deliberations. 

2) Permit multi-year grants up to the full term of eligibility. 

There seems to be general support for the multi-year grant with the idea that this is in 
favor of student-athlete welfare. Some worry that this will increase the appeal process 
activity on campus. Some see this as housekeeping in that most parents and the general 
public think that awards are multi-year already. There is the general sense that this is 
something that should be done as long as there are guidelines and standards that allow 
aid to be terminated early if standards are not being met. It should be made clear that 
scholarships are a privilege and not a right. Guidelines should be drafted at the NCAA 
level and not left up to individual institutions. 

3) Early graduation from high school and enrollment in college. 

The 1-A FARs support the idea that there should be some limitations to this process 
in that many student-athletes miss out on the usual senior year activities and miss a 
good portion of what it is like to be a high school student and senior. However, there are 
those faculty members who see nothing wrong with early college enrollment if the 
student has legitimately completed high school. Some suggest that there should be 
some restriction on the process of early enrollment and if enrolled, the student should be 
prohibited from athletic involvement, practice, and/or competition. While some believe 
that the current practice might be misused primarily in the sport of football, we should be 
careful not to limit opportunities for international students where mid-year enrollment 
might be a necessity. There is general support for some restriction on mid-year 
enrollment, especially for football. 

4) Initial Eligibility. 

There is very strong support for the proposal being put forth by the Academic 
Performance Committee (CAP). There is also some support for freshmen ineligibility but 
also some recognition that this is not likely to happen. Therefore, the current CAP 
proposals will be the best chance for student-athletes to have the greatest opportunity of 
being successful academically. These proposals will also reduce the pool of high-risk 
students participating initially and allow for campus adjustment. 

5) Over-Signing. 

While not asked, several respondents put in a request for the working group to look 
very carefully at eliminating the process of over-signing. The view is that there is no 
more important issue than this one as it relates to student-athlete welfare and the 
practice that permits the signing of PSAs and then dropping them or moving them to 
another semester because there is no more room on the scholarship roster. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Diann Schiessler <dschiessler2@UNLNOTES.UNL.EDU> 

Tuesday, November 8, 2011 8:48 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Message fro,n the 1A FAR Board of Directors 

MESSAGE FROM THE 1A FAR BOARD RE $2000.docx 

MESSAGE FROM THE 1A FAR BOARD RE $2000 OVER WHAT IS NOW A FULL RIDE GIA 

As you know, the DI Board just approved a working group proposal reported as permitting institutions to provide up to $2000 for student-athletes. The 1A FAR Board has been 
reviewing the proposal and believes that there may be some misconceptions about what it means. We also want to assure that institutions focus on the Title IX implications. 

We BELIEVE that the new legislation permits the following: 

1. Payment of extra money is allowed for head count SAs and to ONLY those SAs in an equivalency sport who get full tuition and R&B ("equivalency head count SAs"). To 

emphasize, money is NOT available to all equivalency SAs on a proportionate basis. 

2. Team equivalency limits may NOT be increased. That means that extra athletics money cannot be used to bump an equivalency SA to an equivalency head count SA as 

this will increase team equivalency limits. 

3. Institutional aid (that currently is treated as athletics aid if its award has an athletics nexus) may now be used to bump up an equivalency SA to a head count equivalency 

SA without affecting team equivalency limits. 

4. Use of institutional aid funds may be used ONLY IF awards are consistent with campus policy for all students. Otherwise, use of aid will be an extra benefit. 

5. There are 98 male head count SAs (football and MBB) and 47 female head count SAs (WBB, VB, WGymnastics, WTennis). 

6. SAOF and other funds may be used to increase head count or equivalency head count awards and will not count toward team equivalency limits. 

7. We believe that most FBS schools award percentages of an equivalency on athletics aid and that there are few head count equivalencies awarded. 

8. We believe that most FBS schools have few head count equivalencies using institutional aid= 

9. As we understand Title IX it requires that scholarship aid for male and female SAs must be no more than one percent different. (Calculations are based on total aid to women 
compared to total women participants and total aid to men compared to men participants We are not certain, but believe that the funds compared must be athletics funds, not institutional. This difference probably 

does not matter because of #4 above.) 

10. Implementation of the $2000 starts next year. But coaches may want to say something in the NLI; NLIs are going out now. 

11. Implementation of the $2000 is permissive and use will be administered by conferences. 

12. BOTTOM LINE. Because of## 4, 5, and 9 above, we believe that available funds may need to be more limited than has been reported. Given the Title IX overlap, our guess 
is that schools may be limited to a pool in the ballpark of 50 times $2000 for men and 50 times $2000 for women. We doubt that many schools will be able to use institutional 
aid funds to bump up head count or equivalency head count awards (and many of us question whether this is appropriate). 

13. ACCORDINGLY, we would like to initiate a discussion regarding FBS FAR assessment of how the funds will be distributed. We have some questions: 

A. Do you know how many equivalency SAs at your institution get a full equivalency, on athletics or institutional aid? 

B. Do you support the working group’s and Board’s decision that excludes equivalency SAs from receiving a percentage of the $2000 based on percentage of equivalency? 

C. Since SAOF and other funds may go to walk-ons and equivalency SAs not of full equivalency; and since they may go to SAs based on need without regard to amount - do 

you support transfer of the funds to the $2000 bump-up pool? 

D. MOST IMPORTANT. Do you see errors in what we have reported or do you have additional relevant information? 

Please post replies and comments to the list. This is a chance for us to share information and see where we have common ground. 



MESSAGE FROM THE 1A FAR BOARD RE $2000 OVER WHAT IS NOW A FULL RiDE GIA 

As you know, the DI Board just approved a working group proposal reported as permitting 

institutions to provide up to $2000 for student-athletes. The 1A FAR Board has been reviewing 

the proposal and believes that there may be some misconceptions about what it means. We 

also want to assure that institutions focus on the Title IX implications. We BELIEVE that the new 

legislation permits the following: 

1. Payment of extra money is allowed for head count SAs and to ONLY those SAs in an 

equivalency sport who get full tuition and R&B ("equivalency head count SAs"). To emphasize, 

money is NOT available to all equivalency SAs on a proportionate basis. 

2. Team equivalency limits may NOT be increased. That means that extra athletics money 

cannot be used to bump an equivalency SA to an equivalency head count SA as this will increase 

team equivalency limits. 

3. Institutional aid (that currently is treated as athletics aid if its award has an athletics nexus) 

may now be used to bump up an equivalency SA to a head count equivalency SA without 

affecting team equivalency limits. 

4. Use of institutional aid funds may be used ONLY IF awards are consistent with campus policy 

for all students. Otherwise, use of aid will be an extra benefit. 

5. There are 98 male head count SAs (football and MBB) and 47 female head count SAs (WBB, 

VB, WGymnastics, WTennis). 

6. SAOF and other funds may be used to increase head count or equivalency head count awards 

and will not count toward team equivalency limits. 

7. We believe that most FBS schools award percentages of an equivalency on athletics aid and 

that there are few head count equivalencies awarded. 

8. We believe that most FBS schools have few head count equivalencies using institutional aid. 

9. As we understand Title IX it requires that scholarship aid for male and female SAs must be no 

more than one percent different. (Calculations are based on total aid to women compared to total women 

participants and total aid to men compared to men participants. We are not certain, but believe that the funds 

compared must be athletics funds, not institutional. This difference probably does not matter because of #4 above.) 

10. Implementation of the $2000 starts next year. But coaches may want to say something in 

the NLI; NLIs are going out now. 

11. Implementation of the $2000 is permissive and use will be administered by conferences. 

12. BOTTOM LINE. Because of ## 4, 5, and 9 above, we believe that available funds may need 

to be more limited than has been reported. Given the Title IX overlap, our guess is that schools 

may be limited to a pool in the ballpark of 50 times $2000 for men and 50 times $2000 for 



women. We doubt that many schools will be able to use institutional aid funds to bump up 

head count or equivalency head count awards (and many of us question whether this is 

appropriate). 

13. ACCORDINGLY, we would like to initiate a discussion regarding FBS FAR assessment of how 

the funds will be distributed. We have some questions: 

A. Do you know how many equivalency SAs at your institution get a full equivalency, on 

athletics or institutional aid? 

B. Do you support the working group’s and Board’s decision that excludes equivalency SAs from 

receiving a percentage of the $2000 based on percentage of equivalency? 

C. Since SAOF and other funds may go to walk-ons and equivalency SAs not of full equivalency; 

and since they may go to SAs based on need without regard to amount - do you support transfer 

of the funds to the $2000 bump-up pool? 

D. MOST IMPORTANT. Do you see errors in what we have reported or do you have additional 

relevant information? 

Please post replies and comments to the list. This is a chance for us to share information and 

see where we have common ground. 



Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Shannon, Brian <BRIAN.SHANNON@TTU.EDU> 

Friday, December 9, 2011 1:00 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Resource Allocation Working Group December 2 Meeting 

All: I had sent a few questions about the Resource 2Adloc. Working Group’s current positions to the Big 12 VARs and received replies 
from Connie Dillon and Lori Franz. Let me post them below to raise with the rest of you. 
Brian Shannon 
Texas Tech FAR 

From: Franz, Lori [mailto:Franz@missouri.edu] 
Sent: Thursday, December 08, 20:tl 2:30 PM 

To: ’Dillon, Connie G.’; **** 
Subject: RE: Meeting Repo~ - Resource Allocation Working Group December 2 Meeting 

;~gree. The conflicting recommendations from these groups are d~sheartening. ~ don’t see how savings are realized if monies are lust rea~located within the 

departments, 

F~: Dillon, Connie G. [mailto:cdillon@ou.edu] 
Se~t: Thursday, December 08, 20~ 2:~5 PH 

To: *** Shannon, Brian 

Subject= RE: Hooting Repo~ - Resource AflocaUon Working Group December 2 HeeUng 
Brian, i~ ~ am understanding correctly ~:he resource a~kx:ation worMng gro~p ~ recornmend~ng redudng strident aid and realkx:ating those do,Jars ~:o be ~sed at 

department discretion. I~: that ~s correct, it ~s contrary to the position o~: the SA weffar’e worfdng group and the 1A FAR which is to put more money ~nto the hands o~: 

student-athletes. E~rn~nat~ng foreign travel Jikewise is sacrificing SA weJfare for the sake of resource a~iocation. This is espeda~V true considering foreign trsve~ is 

an opportunky that evades most student-atMetes due to their atMeflc commitments. ~ would ~ike to know the projecte~sav~ngs" of these recommendations and 

whether t:hese savin~s are worth the costs that wil~ be borne by student--at:hJetes. I wouJd e’.<pect that: the sav~ngs tha~: will be generated by these pr’o~x~sals are 

insign~fk:ant m)thing more t:han window dressing. Has anyone run any figures? Connie 

From: Shannon, Brian [mailto:BRIAN.SHANNON@tt~edu] 
Sent: Wednesday, December 07, 20:~1 5:34 PM 
To: *** 

CC: **** 

Subject: RE: Meeting Report - Resource Allocation Working Group December 2 Meeting 

David & Big 12 FARs: 

Do you understand what they mean in the note to 2(c) where ~ey state: 

Women’s b~sketball s chola~Mfips fi’om 15 to 13. [Not~ ~ w~Mn~ ~u~ w~!! ~ !~ger r~n~ ~ ~q~’~nt~at ~ ~!ar~ ~!i~i~a~ ~o~ ~’~m~n~ 

If an insfi~tion wants to exe~vise tiffs so-called di~retion to mallocate the money, e.g., to ~vo fifll scholamhips in m~other women’s spo~ will the ~holamNp limits 

li~ed for that s~ by a total of 2? That’s not what this ap~ars to authorize. Does the value just disap~ar ink~ an athletics budget? **** 

Also, in the rationale mey s~ate: 

If we will ~ providing fewer scholarsNps overNl ~aveen foot~ll and women’s basketball, I’m not sure how saving tho~ $$ will result in allowing tNent ~ ~ 

dispersed to other spots? 

Bfi~ 



From" 

Sent: 

To: 

Subject: 

Attach: 

Martha Putallaz, Ph.D. <pntallaz@duke.edu;, 

Wednesday, February 8, 2012 8:25 AM 

’Carolyn Callahm~ (cmc@virginia.edu)’; Robe(t Tagga~ (robert.taggart@bc.edu); ’Lain.~ LaForge (rllat~@clemson.edu)’; Nicholas Hadley 

<Hadley@umd.edtv~; Sam Pardue (sam~oardue@ncsu.edu); Broome, Lissa L <lbroome@email.nnc.edu>; Richard Cannichael 

(carmicha@wfu.edn); Janie Hodge (hodge@clemson.edn); Sue Am~ Allen (sue.bidstrup@chbe.gatech.edu); Pamela Perrewe’ 

<pperrewe@cob.fsu.edu>; ’Clyde McCoy (cmccoy@med.miami.edu)’; ’tnjwasyle@syr.edff; saa01@pitt.edu 

I:W: Football Post Season 

1DIA FARs Position Statement Regarding Pos~t.docx 

Apparently one of the topics that will be discussed at the upcoming 1A FAR Board meeting in k~dianapolis will be the future form postseason football will take. The 

current BCS agreement runs out in two years and other models are being considered including a 4 team playoff series. I have provided .Io Petuto’s email below for 

you and a response from the ~A FAR Board member from Texas Tech~ We ACC FARs have not discussed this collectively among ourselves and I am not sure if our 

ADs baize. An email soliciting iA FAR feedback will be sent out to the general lis~:serw~ bu~: I w~mted to solicit your thoughts so I kt~ow how to bes~: to re~resent our 

conference on this issue. 7h~ml~s so n~uch. 

Best., Martha 

From: ]o [mail~:jp~utoi@unl.edu] 
Sent: Tuesday, ~ebrua~ 07, 2012 5:38 PN 
T~: brian.shannon@~u.edu; cro~ers@mail.smu.edu; Diane Dickman; dschiessler2@unl.edu; dydia delyseu %green@troy.edu; jatwood@buffalo.edu; jp~u~l@unl.edu; 
j~rawley@ncaa.org; jthomas@nmsu.edu; ken casavan~ pba~s@umich.edu; Na~ha Pu~llaz, Ph.D.; r.ha~her@~u.edu; S~ve Turner; Ntephens@spanpo~.ruNers.edu 
Subject: ~o~ball Post Season 
Hi. I regret that I am emailing again, and again with work. I have attached a copy of the Board statement on the football post season that we adopted a couple of 

years ago. Below in this email is a description of one of the proposals being discussed during BCS meetings. I think we need to say/do something. I will put this on 

the agenda for the Board meeting in Indy, in the expectation that no final decisions will be made before then. What I would like to do, subject to your input and 

approval, is post the statement on the listserve and say that the Board thinks we need to reissue the statement and make clear our concern (opposition) to any 

proposal that would mean more football games or increase the length of the season. My own instinct is that we should reconfirm our opposition to more games or 

a longer season. It is hard for me to support anything that means more games. What is the jus~fica~on, except money and TV and response to all the complaints? 

What do you think? Please "reply all" so that we all are informed of each other’s views. Jo 

..... Original Message ..... 

From: Shannon, Brian [mailto:BRIAN.SHANNON@ttu.edu] 
Sent: Tuesday, February 07, 20~2 8:42 PM 

To: Casavant, Kenneth; Hatcher, Rhonda; 3o; crogers@mail.smu.edu; Diane Dickman; dschiessler2@unl.edu; dydia delyser; 

~egreen@troy.edu; jat~ood@bu~alo.edu; jstra~ley@ncaa.org; jthomas@nmsu.edu; pbates@umich.edu; Martha Putallaz, Ph.D.; Steve 

Turner; tstephens@spanport.rutgers.edu 

Subject: RE: Football Post Season 

I agree that the train appears to be ~ell on the ~ay to leaving the station re a 4-team playo~. I~ ~e issue a modified 

statement, I ~ould like us to voice a strong position/concern that the extra semi-~inal round not be scheduled during the 

December ~inal exam period. I~ this next step is inevitable, I think most FARs ~ould pre~er scheduling o~ something along the 

lines o~ 3an. ~ (semis) and Jan. 8 (title game) or Dec. 28 (semis) and Jan. 4 (~inals) - or similar - to try to avoid 

disruptions o~ ~inals. 

Short o~ trying to come up ~ith amendments via email exchange, but ~ith the desire to solicit membership input, ~hat about 

posting something along the lines o~ the ~ollo~ing? "The ~A FAR board ~ill be meeting in Indianapolis beginning on Feb. 23. 

Attached is a position statement that the board developed a ~e~ years ago regarding college ~ootba11 playo~ proposals. At 

our board meeting, ~e plan to discuss ~hether to re-issue or modify and re-issue that statement given the recent high profile 

discussions o~ a possible 4-team playo~. Please post any comments that you might have about the prior statement and ~hether 

it should be re-issued or modified, and i~ so, ho~." 
Brian 

From: Diann Schiessler [mailto:diann@unl.edul 
Sent: Tuesday, ~ebruary 07, 20i2 12:20 PN 
T~: Jo P~u~ 
Subject: 
Please join CFAA in supporting college football! 
.................................................. 

Big Ten open to ~ootba11 playo~ idea that puts national semifinal games on college campuses 

Doug Lesmerises 

Cleveland Plain Dealer 

7 February 2012 

COLUMBUS, Ohio -- What i~ ~ighting through the regular season and earning a 

~in in the Big Ten championship game meant ... hosting Alabama at the 

Horseshoe in December? Or bringing Oklahoma to the Big House a~ter 

Christmas? Or making Les Miles and LSU drop into Madison, Wis., ~ith the 

snow~lakes? 
That’s the idea the Big Ten is pondering, according to the Chicago Tribune, 

~ith one o~ the greatest roadblocks to an expanded college ~ootball playo~ 

no~ thinking o~ ~ays to turn the postseason toward the Big Ten’s 

The specifics o~ one percolating Big Ten plan, according to the Tribune, are 

intriguing: the No. 1 and No. 2 teams in the ~inal BCS standings hosting 

semifinal games on their home campuses. But the general theme -- the Big Ten 

is open to a playo~ -- is the greater consideration. 

Big Ten commissioner Jim Delany, one o~ the most influential people in 

college sports, has helped quash playo~ ideas in the past. Major conference 

voices, like Ohio State president Gordon Gee, have vociferously backed the 

bo~l system. Any thawing o~ that opinion is a breakthrough. 

NCAA president Mark Emmert has already said he’s on board ~ith a four-team 

playo~ idea, and i~ Emmert and Delany get on the same page, change to the 



current football postseason has a real chance, 
"We have to llsten to the fansj we cannot be tone-deaf," Northwestern 
athletic dlrector ]lm Phillips, the chalr of the Big Ten’s Administrators 
Councll, told the Trlbune, "The Blg Ten is open and curious," 
The current BCS agreement expires after two more seasons, A change to the 
postseason structure could come with the 2014 season, and playoff talk 
continues to gather momentum, 
Thls particular ldea, with the campus semis, seems like a hard sell in the 
SEC~ whlch may not be enamored wlth possibly havlng to wear long underwear 
on lts typlcal championship game march, But glve the plan polnts for 
originality. 

The ldea of home playoff games for the top two seeds glves some edge to the 

two teams that previously went rlght to the tltle game. Great non-BCS teams, 

11ke TCU (No. 3 in the flnal BCS standings in 2009 and 2010) seemingly would 

have access to the title game in this format. The campus sltes add a layer 

of collegiate feel to the postseason, whlle much of the rest of the bowl 

season could remaln, which matters to some people. The title game would have 

an added level of legitimacy by requiring each team to earn lts way there 

wlth one more win. 

Interestlngly, and disappointingly, for the Big Ten, thls proposal would 

have had no effect on the conference in the last four years. The Blg Ten 

dldn’t have a team in the top four of the final BCS standings in 2011, 201Q, 

2009 or 2~08. But in flve of the prevlous six seasons, the Blg Ten would 

have been involved. 

Conslder these possibilities: 

¯ Instead of No. I Ohlo State vs. No. 2 LSU for the 2007 natlonal title, it 
would have been No. 4 Oklahoma at No. I Ohio State and No. 3 Vlrglnia Tech 

at No. 2 LSU in the semls. The Sooners at Ohio Stadlum for the first tlme 

since 1977? Not bad. 
° Instead of No. I Ohio State vs. No. 2 Florlda for the 2~6 national tltle, 

it would have been No. 4 LSU at No. 1 Ohio State and No. 3 Mlchlgan at No. 2 

Florlda in the semls. Two Blg Ten-SEE showdowns -- thlnk that mlght have 

been blg? 
° Instead of No. I USE and No. 2 Texas in 2~5, it would have been No. 4 

Ohlo State at No. 1 USE and No. 3 Penn State at No. 2 Texas. The Big Ten 

would have loved the chance, even if we probably would have ended up with 

the same great Trojans-Longhorns title matchup. 

¯ Instead of No. 1 Oklahoma vs. No. 2 LSU in 2003, it would have been No. 4 
Mlchlgan at No. 1 Oklahoma and No. 3 USE at No. 2 LSU. Thls would have 

prevented the spllt national tltle that season~ when LSU won the BCS title 

but USE flnlshed flrst in the AP poll. 

¯ Instead of No. 1 Miaml and No. 20hlo State in 2002, it would have been 
No. 4 USE at No. I Hiaml and No. 3 Georgla at No. 20hlo State. 

For now, it’s just talk. In the end, the road to the title for the Crimson 

Tlde may never go through Columbus. But lt’s more posslble that the road 

could look a blt different than it does now. 



DIA FARs Position Statement Regarding Post-Season in Division I FBS Football 

College football student-athletes compete on Saturdays only because they are enrolled as 
students at the universities for which they suit up. Yet somehow this basic fact and its 
ramifications go largely unnoticed as reporters, bloggers, legislators, and even the President of 
the United States clamor for a national championship playoff system in Division I FBS football. 
Those few who mention academic and student-life issues suggest that men’s basketball and the 
Final Four is the model to emulate, as if college basketball even comes close to best preserving 
student-athlete academic performance and well-being or to striking the appropriate campus 
balance between academics and athletics. Some even claim that any expressed concern for 
student-athlete academic performance and integration into student life is mere sham, with 
universities interested only in profits and football players interested only in playing games. 

Let’s get our priorities straight here. No doubt athletics competition is an important part 
of the college experience at our universities. But it must not become the tail that wags the dog 
(and it certainly must not be the dog). First and foremost we need to assure the primacy of the 
academic mission of our universities and of the academic and student interests of our student- 
athletes. For Division I FBS football these concerns mean that all games, including post season 
- whatever the championship format - need to be played in one semester. Even currently there 
are too many games. Even currently one’s season’s football ends precariously close to the 
second semester. Even currently the next season’s football starts up again with spring practice 
and an intrusion on the spring semester. No more intrusion can be permitted. No more games 
can be tolerated. Better yet, the current system should be cut back. 

The life of a student-athlete is crammed with competition, practice, classes, and study. 
There is little time in-season for student-athletes to attend a movie or just hang with friends. 
School-work and class-time can be pale substitute for the excitement, hoopla, and attention of 
games, especially big games, and more especially championship games, it is not easy to switch 
gears from the pace and even frenzy of championship competition to the ever}, day life of a 
student. Football post-season games will be played at the most harried time in a semester, when 
students are readying for exams, completing papers and group proj ects, and scrambling to head 
home for the holidays. We need to avoid changes in the competition schedule that lessen their 
chances for academic success. 

Student academic interests are the prime, but not exclusive, concern of the Division IA 
Faculty Athletics Representatives as we evaluate any configuration, or re-configuration, of post- 
season Division I FBS football. We are equally dedicated to minimizing the risk of injury, risk 
that increases the more games that are played and the longer the season. Then there is the impact 
an extended post season likely will have on the opportunity of our students, faculty, alumni, and 
fans to attend the additional games created by a playoff (limited university ticket allotment;1 

JA home game at a stadium that seats 75,000 will be attended by 75,000 with a direct connection 
to the university. The 2008 Fiesta Bowl, played in a stadium that seats 73,400, provided 17,000 
tickets to each of the competing universities for sale to their fans. The 2009 men’s basketball 
national championship, played in a stadium that seated 72,500, provided 19:~.000 tickets to the 
teams in the Final four for sale to their fans (4.,750 tickets to each of the two universities whose 
teams competed in the championship game). {ADVANCE \d 3} 



higher cost of game tickets; travel costs, including last-minute airline ticket purchase; lodging 
costs, including a guaranteed minimum stay, etc.). There is the potential adverse effect on the 
home game-day experience and the significance of regular season games and traditional rivalries. 
There is the potential adverse effect on the quality of the post-season experience for players and 
fans (and the impact NCAA bylaws could have on that experience by limiting travel parties; 
number of eligible players, etc.). 

We hear about the overriding public need to have a "true" national champion (and little 
about how a national playoff creates one champion at the expense of all the teams that now end 
their season as winners under the bowl structure). We hear that the BCS cannot guarantee that 
the best two teams play for the national championship (although we doubt that arguments over 
which are the best two teams would disappear with a different format). We hear about the 
"haves" getting fatter at the expense of the "have nots" (and little about how these latter teams 
fared prior to the BCS and its precursor Bowl Alliance). We hear about the antitrust implications 
of the BCS. In our individual capacities as Faculty Athletics Representatives we may differ as to 
the merit of any or all of these - and other - arguments. But we are united in upholding the 
centrality of the academic mission in athletics competition, including the scheduling of games 
and championships. 

The Division IA Faculty Representatives do not dispute that the administration of college 
athletics (as well as the administration of the rest of the university) depends on revenue 
production and includes the fostering of revenue streams and engagement in commercial 
activities. We understand better than any commentator or fan that not every enrolled student- 
athlete has academic success as his major or even a subsidiary goal and even that there are some 
student-athletes who enter our universities with academic profiles that put them at high risk to 
fail to achieve academic success. But to acknowledge these realities is not to say that the 
academic interests and standards of a university and the fair and responsible treatment of its 
student-athletes may be relegated to a second tier position, it is one thing for students to make 
poor choices in how they spend free time. It is quite another thing to institutionalize poor 
choices by the number and scheduling of games and championships. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 
Diann Schiessler -q:limm@UNL.EDU> 

Thursday, February 9, 2012 9:27 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Football post-season from Jo Potuto 

1DIA FARs Position State,nent Regaacding Post.docx 

As you probably know, the BCS commissioners are looking at new models for handling the football post-season independent of the bowl games. One that may 

have traction proposes a four-game playoff, with the first round to be held on the campus of the higher ranked team and the final at a neutral site (not a bowl site). 

Please be aware that there may be other models forthcoming. 

A couple of years ago the IA FAR Board issued a statement about the football post-season (attached). We now are considering what, if anything, to say about 

currently proposed models. Preliminary discussion among Board members reflects divided o~if~iof~ on whether to reissue the prior ~o~rcJ statelaaenL but the 

prev;ifing view is that we should not. My own view is that we should say something about any proposal that increases the number of games and likely intrudes 

more into the term after the new year. But that is one person speaking. 

The IA FAR Board will meet in Indy from 23-25 February 2012. Obviously we would like as much information about where FBS FARs stand on what might evolve 

regarding any football post-season changes or the extension of the season. Even though board members also will seek direct input from their respective FAR 

councils, I am sending this email in the hope that those who have views to share will post on the list serve, giving all of us the benefit of a full exploration of the 

subject, before final decisions are made. 

Thanks. Jo 

Diann Schiessler 
UNL College of Law 
Assistant to Josephine Potuto 

(402) 472-7226 



From: 

Sent: 

To: 

Subject: 

Broome, Lissa L <lbroome@email.unc.edu~; 

Thursday, Februa~ 9, 2012 11:26 AM 

’Martha Puta]l~, Ph.D.’ <putall~@duke.edu>; ’Carolyn Callahan (cmc@virginia.edu)’; Robert Taggart (robert.taggar~bc.edu); ’Larry 
LaForge (rllM~@clemson.edu)’; Nicholas Hadley <Hadley@umd.edu>; Sam Pardue (sam~paJ~due@ncsu.edu); Richard CaJ~nichael 
(carmich@wfu.edu); Janie Hodge (hodge@clemson.edu); Sue Am~ Allen (sue.bidstrup@chbe.gatech.edu); Pamela Perrewe’ 
<ppelTewe@cob.fsu.edu>; ’Clyde McCoy (cmccoy@med.mialni.edu)’; ’Injwasyle@syr.edu’; saa01@pitt.edu 

l~E: Football Pos~ Season 

Martha .-- I find this whole bowl thing very intriguing, especially at:ter reading the "Bowling for Chumps" article distributed a~ the Ft. Lauderdale meeting. I even got 

t:rom our library a copy of Dan We~zeFs book, "Death to the BCS’~ to read too~ 

[ think the pdndp[es entmdated by others about a four-game p~ayoff (with the first game at the s~te of IJgher seeded team) are spot-on: 

¯ Don’t conflict with final exams 

¯ Don’t go h~to the sprh~g semester and h~p~nge on class t~me there 

One other thing to consider is how many tota~ games w~]~ this mean at ]east two teams are p~ay~ng. Do all of the conferences h~ the BCS have conference 

champkmsh~ps? If so then we’re looking at a <:onference championship game, and two ph~yoff games [or those that w~r~ the first playo[f game. Ik, bybe this just 

means that those playing in ~:he fina~ championship wouk~ have one more game to play than under our current BCS 5;ys~:em where the rankings determine who 

plays in the nat~ona~ tit~e game. 

The ~arger questions relate to the financial viability of the bow~ system. This goes beyond just the BCS contract to our conference’s aff}liations wi[h other bow~s. 

We need to reduce the total number of bowls. 35 ~s too many. The 930 APE threshold (effectN, e in 2014) may do ~t, and the recommendation that you must have a 

7-5 record (w~th only one wh~ over an FCS opponent counth~g h~ the win tota0 wou~d hNp too. But who makes those dedsbns? Can the ACC make that derision for 

its member schools? W.mJd other <:onferences folk~w ~[ we lead on 

Why ~s e~eryone k)s~ng money on bowb? The "Bowling for Chumps~’ artick~ g~ves some responses: 

Schools required ~:o buy 10,000 to 17,000 ~:~d<ets at premkm~ prices. [Can’t the conferences negoth~te bwer l:h::ke~: purchase requirements, lower 

prices, better seat sebction for the participating schools? Thb would de[ermine which of the 35 bow~s survives ~f the number gets reduced. Nd to be a 

surv~vor.] 

Schoo~ required to stay ~n certain hotels at rates negotiated by the bow~ {which may have a kickback/comnJss~on bui~ ~n to the bow~) stud requked to s~ay 

on-site for longer than necessary. [Again, make tMs a point of negotiation when fixing bowl ~l~ances and have the bowls bid to have lower costs to 

survive.] 

Pagouts to coaches and ADs for participating in a bowl [Should a~l bow~ payouts be the same? ~ realize there ~s extr~ practice time invobed, but m~vb~ 

should structur~ coaches contracts to ~nclude a different p~gout dependent on the amount the bowl provides to the schoo~ for expenses or the payout to 

the conference.} 

¯ Payments to the Bowl exe~:utiw~s. [In determining bowl affil~atk)n, e>:cess~w~ e’,<ecut~ve ~:ompensatkm m~ght be a fac~:or.] 

¯ ~?nterl:a~nmen[: to conferences and schools. [We enjoyed a race reception and dinner in R:. [auderdale courtesy of the Orange Bowl Wouk] ~t be better to 

eliminate these even~:s and send more money to the schools par~:~cipalJng ~n the bowls?] 

The ~Bow~ing for Chumps" article says that about hail Lhe bow~s offer payouts large enough to cover team expenses and that the conferences subs~dke these 

bowls by using ~arger payouts from Lhe BCS bowb Lo o[:fset these costs. ~f thsL’s true, does that make sense? Should we have a discussion abouL whether the value 

of the bow~ games justifies tMs? 

~ hope we m~ght d~scuss these ~ssues at the March meeting w~th the CEOs and see the data about how the ACC did finandal]y ~n our bow~s this year~ 

Lbsa 

[h;sa I_. Broome 

Wachov~a Pro[essor of gankb~g Law 

Director, Center [:or Banking and Finance 

tJNC Schoo~ of 

CB#3380, Van Hecke-Wettach 

Chapel H~H. NC z., 

919.962.7066 

...... htt p:,%~’~’~ law.~r~cedu/h~ages/news/media/banking~nance 

web 542 JP9 

From: Martha Putallaz, Ph.D. [mailto:putallaz@duke.edu] 
Sent: Wednesday, February 08, 20.t2 8:25 AM 
To: ’Carolyn Callahan (cmc@virginia.edu)’; Robert Taggart (robert.taggart@bc.edu); ’Larry LaForge (rllafg@clemson.edu)’; Nicholas Hadley; Sam Pardue 
(sam_pardue@ncsu.edu); Broome, Lissa L; Richard Carmichael (carmicha@wfu.edu); JaNe I-lodge (hodge@clemson.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); 
Pamela Perrewe’; ’Clyde McCoy (cmccoy@med.miami.edu)’; ’mjwasyle@syr.edu’; saa01@pitt.edu 
Subject: FW: Football Post Season 

Hello 

Apparently one of the l:.:_~pics that will be discussed at the upcoming ~A ~:AR Board mee~:ing in Indianapolis will be the [uture form postseason footbMI w~ take. The 

current B{::S agreement runs out R~ two years and o~:her modeis are being considered including a 4 team p]ayoff serk~s. [ ha~e provided 1o Petuto’s emai] below 

you and a response from the ~A FAR Board member from Texas Tech. We ACe FAP, s have not d~scussed this collectively among oursNves and I am no[ sure H: our 

ADs have. An erna~l soHdt~ng 1A ~AR feedback w~l be sent out to the ~enera~ ]istserve ~ut ] wanted to solidi your thoughts so I know how to best to represent our 

conference on this ~ssue. Thanks so much. 

Best., Martha 

Sent~ Tuesday, Februa~ 07, 20~2 S:38 PM 
To~ brbn.shannon@~u.edu; croqers@mail.smmedu; Diane Dickman; dscMessler2@unl.edu~ dydia delyser; fe~reen@troy.edu; ~a~ood@buffalo.edu; ~potuto~@unl.edu~ 

J~E~[9~_~_~_9£g.; J~)_¢E~_~B_~_~M_~9~; ken casavant; ~_~¢~_@MEJ!~_¢~_M; Ma~ha Pu~llaz, Ph.D.; E,b_~b_¢[[~_=9_~U~ Steve Turner; 
Subject~ Football Post Season 
Hi. I regret that I am emailing again, and again with work. I have attached a copy of the Board statement on the football post season that we adopted a couple of 

years ago. Below in this email is a description of one of the proposals being discussed during BCS meetings. I think we need to say/do something. I will put this on 

the agenda for the Board meeting in Indy, in the expectation that no final decisions will be made before then. What I would like to do, subject to your input and 



approval, is post the statement on the listserve and say that the Board thinks we need to reissue the statement and make clear our concern (opposition) to any 

proposal that would mean more football games or increase the length of the season. My own instinct is that we should reconfirm our opposition to more games or 

a longer season, lt is hard for me to support anything that means more games. What is thejus~fica~on, except money and TV and response to all the complaints? 

What do you think? Please "reply all" so that we all are informed of each other’s views. Jo 

..... Original Message ..... 
From: Shannon, Brian [mailto:BRIAN.SHANNON@ttu.edu] 
Sent: Tuesday, February 87, 2812 8:42 PM 

To: Casavant, Kenneth; Hatcher, Rhonda; Jo; ~_Qg_@£~@!~_~_~_~_~_~; Dlane Dlckman; ~_~_~@_~_~_~; dydla delyser; 

fe~reen@troy.edu; -iatwood@buffalo.edu; jstrawley@ncaa.or~; jthomas@nmsu,edu; pbates@umlch.edu; Martha Putallaz~ Ph.D.; Steve 

Subject: RE: Football Post Season 

I agree that the traln appears to be well on the way to leavlng the station re a 4-team playoff. If we lssue a modifled 

statement, I would like us to voice a strong position/concern that the extra semi-final round not be scheduled durlng the 

December flnal exam perlod. If this next step is inevitable, I thlnk most FARs would prefer scheduling of something along the 

llnes of Jan. 1 (semls) and Jan. 8 (title game) or Dec. 28 (semls) and Jan. 4 (finals) - or slmilar - to try to avoid 

disruptions of flnals. 

Short of trylng to come up wlth amendments via email exchange, but wlth the desire to solicit membership input, what about 

posting something along the lines of the following? "The 1A FAR board wlll be meetlng in Indianapolis beginning on Feb. 23. 

Attached ls a posltlon statement that the board developed a few years ago regarding college football playoff proposals. At 

our board meeting, we plan to dlscuss whether to re-issue or modlfy and re-lssue that statement given the recent high proflle 

discussions of a posslble 4-team playoff. Please post any comments that you mlght have about the prior statement and whether 

it should be re-issued or modified, and if so, how." 

Brlan 

From: Diann Schiessler Imailto:diann@unl,edul 
Se~t: Tuesday, February 07, 2012 12:20 PM 
To: Jo P~u~ 
Subject: 
Please join CFAA in supporting college football! 

Big Ten open to football playoff idea that puts natlonal semifinal games on college campuses 

Doug Lesmerises 

Cleveland Plain Dealer 
7 February 2812 

COLUMBUS, Ohlo -- What if flghting through the regular season and earnlng a 

wln in the Blg Ten championship game meant ... hostlng Alabama at the 

Horseshoe in December? Or bringlng Oklahoma to the Big House after 

Christmas? Or maklng Les Mlles and LSU drop lnto Madlson, Wls.~ wlth the 

snowflakes? 
That’s the ldea the Big Ten ls ponderlng~ according to the Chicago Trlbune, 

wlth one of the greatest roadblocks to an expanded college football playoff 

now thlnking of ways to turn the postseason toward the Big Ten’s favor. 

The specifics of one percolating Big Ten plan, according to the Trlbune, are 

intriguing: the No. 1 and No. 2 teams in the final BCS standings hostlng 

semifinal games on thelr home campuses. But the general theme -- the Blg Ten 

ls open to a playoff -- is the greater consideration. 

Blg Ten commissioner ]lm Delany, one of the most influential people in 

college sports, has helped quash playoff ldeas in the past. Major conference 

volces, 11ke Ohlo State president Gordon Gee, have vociferously backed the 

bow1 system. Any thawlng of that oplnion is a breakthrough. 
NCAA president Mark Emmert has already said he’s on board wlth a four-team 

playoff ldea, and if Emmert and Delany get on the same page, change to the 

current football postseason has a real chance. 

"We have to 11sten to the fans; we cannot be tone-deaf~" Northwestern 
athletlc director ]lm Phillips, the chair of the Blg Ten’s Administrators 

Counc11, told the Trlbune. "The Blg Ten ls open and curious." 

The current BCS agreement explres after two more seasons. A change to the 

postseason structure could come wlth the 2814 season, and playoff talk 

continues to gather momentum. 

Thls particular ldea, wlth the campus semls, seems llke a hard sell in the 

SEC, which may not be enamored with posslbly having to wear long underwear 

on its typlcal championship game march. But give the plan points for 

originality. 

The ldea of home playoff games for the top two seeds gives some edge to the 

two teams that previously went rlght to the tltle game. Great non-BCS teams~ 

like TCU (No. 3 in the flnal BCS standings in 2889 and 2818) seemingly would 

have access to the title game in this format. The campus sltes add a layer 

of collegiate feel to the postseason, while much of the rest of the bow1 

season could remaln~ whlch matters to some people. The title game would have 

an added level of legitimacy by requiring each team to earn its way there 

with one more win. 

Interestingly, and disappointingly, for the Big Ten, this proposal would 
have had no effect on the conference in the last four years. The Big Ten 
didn’t have a team in the top four of the final BCS standings in 2811~ 2818, 
288g or 2888. But in five of the previous six seasons, the Big Ten would 
have been involved. 
Consider these possibilities: 
¯ Instead of No. 1 Ohio State vs. No. 2 LSU for the 2887 national title, it 
would have been No. 4 Oklahoma at No. 1 Ohio State and No. 3 Virginia Tech 
at No. 2 LSU in the semis. The Sooners at Ohio Stadium for the first time 
since 1~77? Not bad. 



¯ Instead of No. 10hlo State vs. No. 2 Florlda for the 2@@6 natlonal tltle, 
it would have been No. 4 LSU at No. 10hlo State and No. 3 Mlchigan at No. 2 

Florlda in the semls. Two Blg Ten-SEE showdowns -- thlnk that might have 

been blg? 

¯ Instead of No. 1 USE and No. 2 Texas in 2@@5, it would have been No. 4 
Ohlo State at No. 1 USE and No. 3 Penn State at No. 2 Texas. The Blg Ten 

would have loved the chance, even ff we probably would have ended up wlth 

the same great Trojans-Longhorns tltle matchup. 

¯ Instead of No. 1 Oklahoma vs. No. 2 LSU fn 2@@3, it would have been No. 4 
Mlchlgan at No. 1 Oklahoma and No. 3 USE at No. 2 LSU. This would have 

prevented the spllt natlonal tltle that season, when LSU won the BES tltle 

but USE flnlshed flrst in the AP poll. 

¯ Instead of No. I Mlaml and No. 20hlo State in 2@82, it would have been 
No. 4 USE at No. I Mlaml and No. 3 Georgla at No. 20hlo State. 

For now, lt’s just talk. In the end, the road to the tltle for the Crlmson 

Tlde may never go through Columbus. But lt’s more posslble that the road 

could look a bit different than it does now. 



Fl’om: 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <putallaz@duke.edu;, 

Thursday, Febma~ 9, 2012 8:10 PM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

RE: Football Post Season 

What a thoughtful and thorough analysis and so helpful to me. Thank you for the insight and conscientiousness you bring to this role. 

Best; Martha 

~= Broome, Lissa L [mailto:lbroome@email.unc.edu] 
$e~t~ Thursday, Februa~ 09, 20~2 ~:26 A~ 
Te~ ~artha Pu~llaz, Ph.D.; ’Carolyn Callahan (cmc@virginia.edu)’; Robe~ Tagga~ (robe~.~gga~@bc.edu); ’Lar~ LaForge (rllafg@demson.edu)’; ~icholas Hadley; Sam 
Pardue (sam_pardue@ncsu.edu); Richard Carmichael (carmicha@~u.edu); ]anie Hodge (hodge@demson.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Pamela 
Perrewe’; ’Clyde McCoy (cmccoy@med.miami.edu)’; ’mjwawle@syr.edu’; saa0~@pi~.edu 
Subject= RE: Football Post Season 
Martha -~ find l:h~s who~e bow~ tMng very intrig~.dng, especially aRer reading the "Bowlk~g for Chumps" artk:le d~stributed a~: the [:t, Lauderda~e meel:k~g. ~ even got 

~:rom our ~brary a copy of Dan We[zeVs ~ook, "Death to the BCS’~ to read too. 

~ think [he pdndp~es enundated by o[hers about s l:o~r--~ame p~ayofl: (with the hrst game at the s~te o~: h~gher seeded teaR1) are spot-,on: 

¯ Don’t conflict with l:insl exanls 

¯ Don’t go b~to [he spring semes[er and ~mp~n~e on class dine there 

One other thing [o consider is how many [ota~ gsmes wH~ this mean at least two teams are p~ay~ng~ Do aH of the conferences b~ the BCS have conference 

championships? If so, then we’re Iooldng at a conference championship game, and two p~ayoff gm~es for those that wh~ the first playoff game, Maybe this lust 

means that those playing in the fina~ championship wouM have one more game to play than under our current BCS system where the ranMngs determine who 

plays in the national til:k~ game. 

The ~arger questions relate to the financial viability of the bow~ system. This goes ~eyond just the BCS contract to our conference’s affiliations wi[h other bow~s. 

We need to reduce the total number of bowls, 35 ~s too RlaRy~ The 930 APP, threshold (effective in 2014) may do ~t~ and the reco~Tmlends[~on that you ~T~USt have a 

7-5 record (w~th only one wh~ over an ~CS opponent counth~g h~ the win total) wou~d he~p too. But who makes those derisions? Can the ACC make that derision for 

its member schools? Wou~d other conferences follow ~f we lead on tMs? 

Why ~s everyone k)s~n~ money on bow~sP The "Bowfing for Chumps" article ~ves some responses: 

Schools required ~:o buy ~.0,000 to 17,000 ~:~ckets at premh.m~ prices. [Can’t the conferences negol:h~te k~wer l:h::ke~: purchase req{m’emen~s, lower tk:ket 

pri~:es, be~er seat sek~:tion h:~r the par~:~cipal:k~g ~:hools? TMs wouk~ de~:ermine whi~:h o~ the 3~5 bow~s surviw~s ~f the number ~e~s red{~ced, Bk~ ~o be a 

s~rv~vor.] 

Sch~:o~ required to stay m ~:erl:am hotels at ra[es ne~o~:~a[ed by the bow~ {which may have a kickbackicomm~s~km bL~HL ~r~ to the bow~) af~d reqL~red to slay 

on-site for Ionser than necessary~ [Asain, make LMs a point of nesotiat~on when fixin8 bow~ sl~ances and have the bowls b~d to have ~ower costs to 

s~rvive.] 

Payouts to coaches and ADs ~:or pa~t~dpat~n~ in a #owl [Should aH bow~ £ayouts be the same? ~ realize there ~s extrs practice time ~nvo~ved, b~t maybe we 

should structure coaches contracts to ~nclude a d~ffere~t pavout dependent on the amount the bowl provides to the schoo~ for expenses or the payout to 

the conferences} 

¯ Payments to the Bow~ executives. [In detem~h~in8 bowl affiliation, excessive executive compensation m~ht be 

¯ E~terta~nment to conferences and schools. [We enjoyed a ~ce reception and dinne~ in Ft. [auderdale courtesy of the OranAe Bowl Wou~d ~t be better to 

eliminate these events and send more mo~ey to the schools part~cipath~8 ~n the bowls?] 

The "Bowfing for Chumps" article says that about ha~ Lhe bow~s offer payoL~ts ~arge eno~gh to cower team expenses and that the conferences S~.Eb~;k~ze these 

bow~s by using larger payoL~ts from Lhe BCS bowls Lo offset these costs, ~f thaL’s tr~.~e, does that make sense? Shouk~ we have a d~scussk~n about: whether the value 

of the bow~ games justifies 

~ hope we m~ght d~scuss these ~ssues at the March meeting w~th the CEOs and see the data about how the ACC did finandal]y ~n our bow~s this year~ 

Ussa 

[~;sa 1_, Broome 

Wachov[a Pro[essor of Banking Law 

Director, Center [:or ~anMng and Finance 

UNC Schoo~ of Law 

CB#3380 Van Hecke-Wettach 

Chapel H~[~, NC 2759%3380 

919.962.7065 

h E p:,’/,,~ww ]aw, uncedu,’h]~ages/news/media/bsnkh~gfinance 

web 542 

From: Mar[ha Putallaz, Ph.D. Imailto:putallaz@duke.edu] 
Sent: Wednesday, February 08, 20:[2 8:25 AM 
To." ’Carolyn Callahan (cmc~@virgi!~ia~edu)’; Robert Taggart (rober[~taggar[~bqedu); ’Larry LaForge (rllafg@clernson~edu)’; Nicholas Hadley; Sam Pardue 
(sam pardue@ncsu.edu); Broome, Lissa L; Richard Carmichael (carmicha@, wfu.edu); .]anie Hodge (hodge@, clemson.edu); Sue Ann Allen (sue.bidstrup.@chbe.gatech.edu); 
Pamela Perrewe’; ’Clyde McCoy (cmccoy@med.miami.edu)’; ’mjwasyle@syr.edu’; saa0:[@pitt.edu 
Subject." FW: Football Post Season 

Hello All, 

Apparently one of the topics that will be discussed at the upcoming :[A FAR Board meeting in Indianapolis will be the future form postseason football will take, The 

curre~t BCS agreement r~.Er~s o~t i~ two years a~d o~:her modeis are being considered including a 4 team playoff s~-:~ri~:_~s, I have provided Jo Petuto’s email below [or 

you and a response from the :].A FAR Board member from Te’,<as Tech. We ACC FA£s have not d~scussed [his collec~:ive]y among ourselves and I am no~: sure ff our 

ADs have. An erna~l sofidt#~g 1A FAR feedback w~ll be sent o~t to the ~eneral ]istserve ~ut ] wsnted to so]idL your thoughts so I know how to best to represent o~r 

conference on this ~ssue. Thsnks so ~T~uch~ 

Best., Martha 

~mm= 3o [mail~:~potuto$@unl.edu] 
Se~t= Tuesday, Februa~ 07, 2052 5:38 PM 



To: brian.shannon@~u.edu; croqers@mail.smu.edu; Diane Dickman; dschiessler2@unl.edu; dydia delyser; ~qreen@troy.edu; iatwood@buffalo.edu; ip~u~l@unl.edu; 

I~_~!_~Y_~_!~_~_~!~; J~9_~_~_~_~_~; ken casavan~ ~_~_~_~g_~_!~!~; Ma~ha Pu~llaz, Ph.D.; ~_!~_~_!~£@~_~_~; Steve Turner; ~!~_~_~_!~g~!~_~ 
S~bject: Fo~ball Post Season 

Hi. I regret that I am emailin~ a~ain, and a~ain with work. I have attached a copy of the Board statement on the football post season that we adopted a couple of 

years a~o. Below in this email is a description of one of the proposals bein~ discussed durin~ BCS meetings. I think we need to say/do something. I will put this on 

the a~enda for the Board meetin~ in Indy, in the expectation that no final decisions will be made before then. What I would like to do, subject to your input and 

approval, is post the statement on the listserve and say that the Board thinks we need to reissue the statement and make clear our concern (opposition) to any 

proposal that would mean more football ~ames or increase the length of the season. My own instinct is that we should reconfirm our opposition to more ~ames or 

a lon~er season. It is hard for me to support anythin~ that means more ~ames. What is the jus~fica~on, except money and TV and response to all the complaints? 

What do you think? Please "reply all" so that we all are informed of each other’s views. Jo 

..... OPiginal Message ..... 

FPom: Shannon, BPian .~2_~_~_~_~_~@~_~_~_~_~_] 
Sent: Tuesday, FebPuaPy 07, 2012 8:42 PM 

To: Casavant, Kenneth~ HatcheP, Rhonda~ 3o~ ~R~Cs~~ Diane Dickman~ dschiessleP2@H~:~ dydia delyseP~ 

fegreen@tPoy.edu~ jatwood@buffalo.edu~ jstrawley@ncaa.org~ jthomas@nmsu.edu~ pbates@umich.edu~ Martha Putallaz, Ph.D.~ Steve 

Turner~ tstepbens@spanportorut~er’s.edu 
Subject: RE: Football Post Season 

I agree that the train appears to be well on the way to leaving the statlon re a 4-team playoff. If we issue a modlfied 

statement, I would like us to volce a strong position/concern that the extra semi-final round not be scheduled durlng the 

December final exam period. If thls next step ls inevitable, I think most FARs would prefer scheduling of something along the 

11nes of Jan. 1 (semls) and Jan. 8 (tltle game) or Dec. 28 (semls) and Jan. 4 (flnals) - or slmllar - to try to avoid 

disruptions of finals. 

Short of trylng to come up wlth amendments vla email exchange, but wlth the desire to sollclt membership lnput, what about 

postlng something along the llnes of the following? "The 1A FAR board will be meeting in Indianapolis beginning on Feb. 23. 

Attached is a posltlon statement that the board developed a few years ago regarding college football playoff proposals. At 

our board meetlng, we plan to discuss whether to re-lssue or modify and re-issue that statement glven the recent hlgh profile 

discussions of a possible 4-team playoff. Please post any comments that you might have about the prlor statement and whether 

it should be re-issued or modified, and if so, how." 

Brlan 

From: Diann Schiessler 
Sent: Tuesday, February 07, 2012 12:20 PM 
To: 3o P~u~ 
S~bject: 
Please join CFAA in suppoPting college football! 
.................................................. 

Big Ten open to football playoff idea that puts national semifinal games on college campuses 

Doug LesmePises 

Cleveland Plain DealeP 
7 FebpuaPy 2012 

COLUMBUS, Ohio -- What if fighting thPough the PegulaP season and eaPning a 

win in the Big Ten championship game meant ... hosting Alabama at the 

HoPseshoe in DecembeP? OP bPinging Oklahoma to the Big House afteP 

ChPistmas? OP making Les Miles and LSU dPop into Madison, Wis., with the 

snowflakes? 

That’s the idea the Big Ten is pondePing, accoPding to the Chicago Tpibune, 

with one of the gPeatest Poadblocks to an expanded college football playoff 

now thinking of ways to tuPn the postseason towaPd the Big Ten’s favoP. 

The specifics of one pePcolating Big Ten plan, accoPding to the TPibune, ape 

intPiguing: the No. I and No. 2 teams in the final BCS standings hosting 

semifinal games on theiP home campuses. But the genePal theme -- the Big Ten 

is open to a playoff -- is the gPeateP considePation. 

Big Ten commissionep 3im Delany, one of the most influential people in 

college spoPts, has helped quash playoff ideas in the past. MajoP confePence 

voices, like Ohio State ppesident GoPdon Gee, have vocifePously backed the 

bow1 system. Any thawing of that opinion is a bPeakthPough. 
NCAA pPesident MaPk EmmePt has alPeady said he’s on boaPd with a fouP-team 

playoff idea, and if EmmePt and Delany get on the same page, change to the 

cuPPent football postseason has a Peal chance. 

"We have to listen to the fans~ we cannot be tone-deaf," NoPthwestePn 
athletic diPectoP 3im Phillips, the chaiP of the Big Ten’s AdministPatoPs 

Council, told the Tpibune. "The Big Ten is open and cuPious." 

The cuPPent BCS agPeement expiPes afteP two mope seasons. A change to the 

postseason stPuctuPe could come with the 2014 season, and playoff talk 

continues to gatheP momentum. 

This paPticulaP idea, with the campus semis, seems like a haPd sell in the 

SEC, which may not be enamoPed with possibly having to weaP long undePweaP 

on its typical championship game maPch. But give the plan points fop 

oPiginality. 

The idea of home playoff games fop the top two seeds gives some edge to the 

two teams that pPeviously went Pight to the title game. GPeat non-BCS teams, 

like TCU (No. 3 in the final BCS standings in 2009 and 2010) seemingly would 

have access to the title game in this fopmat. The campus sites add a layeP 

of collegiate feel to the postseason, while much of the Pest of the bow1 

season could Pemain, which matteps to some people. The title game would have 

an added level of legitimacy by PequiPing each team to eaPn its way thePe 
with one mope win. 

IntePestingly, and disappointingly, fop the Big Ten, this pPoposal would 

have had no effect on the confePence in the last fouP yeaPs. The Big Ten 

didn’t have a team in the top fouP of the final BCS standings in 2011, 2010, 

2009 oP 2008. But in five of the pPevious six seasons, the Big Ten would 



have been involved. 
Consider these possibilities: 
¯ Instead of No. I Ohio State vs. No. 2 LSU for the 2007 national title, it 
would have been No. 4 Oklahoma at No. I Ohio State and No. 3 Virginia Tech 
at No. 2 LSU in the semis. The Sooners at Ohio Stadium for the first time 
since 19777 Not bad. 
¯ Instead of No. i Ohio State vs. No. 2 Florida for the 2006 national title, 
it would have been No. 4 LSU at No. 1 Ohio State and No. 3 Michigan at No. 2 

Florlda in the semls. Two Big Ten-SEC showdowns -- think that mlght have 

been blg? 

¯ Instead of No. 1 USE and No. 2 Texas in 2005, it would have been No. 4 
Ohlo State at No. I USC and No. 3 Penn State at No. 2 Texas. The Blg Ten 

would have loved the chance, even if we probably would have ended up with 

the same great Trojans-Longhorns tltle matchup. 

¯ Instead of No. 1 Oklahoma vs. No. 2 LSU in 2003, it would have been No. 4 
Michigan at No. 1 Oklahoma and No. 3 USC at No. 2 LSU. Thls would have 

prevented the spllt national title that season, when LSU won the BCS title 

but USC finished flrst in the AP poll. 
° Instead of No. I Mlaml and No. 20hlo State in 2002, it would have been 

No. 4 USC at No. 1 Miaml and No. 3 Georgla at No. 20hlo State. 

For now, lt’s just talk. In the end, the road to the tltle for the Crlmson 

Tlde may never go through Eolumbus. But it’s more possible that the road 

could look a bit different than it does now. 



From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV-1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Dillon, Connie G. <cdillon@OU.EDU> 

Friday, February 10, 2012 3L2:04 PIVI 

DIV-IA-FARS-LIST@ LISTSERV.BUFFALO.EDU 

Re: Football post-season from Jo Potuto 

Dear Colleagues, 

Does anyone know the status of the DI Bowl Task Force recommendations pertaining to postseason football? (see: 

ht t:p ://www. n caa .org/wps/wcm/con n ect:/pu b lic/N CAA/Resou rces/Latest+ N ews/201 i/October/D I+ B owl+Ta s k+ Force+recom r~lends+key+cha n ges). I ask because these 

recommendations seem consistent with the views many of you have expressed. If I read this correctly, these recommendations also call for greater oversight over postseason 

football, particularly with respect to consistency with core Association values. However, I have not seen these recommendations referenced in any of the recent conversations on 

this issue. Nebraska’s Chancellor, Harvey Perlman was the Task Force Chair and also serves on the BCS Presidential Oversight Committee. Jo any insights? 

I support those who recommend that we continue to advocate for a model in which postseason play in football play operates without undo interference on our academic schedules 

and also one that functions in a manner consistent with student-athlete well-being. I do not one solution that I feel particularly strongly about, but I do believe the bowl structure 

needs to be examined in a manner that balances opportunity and competitive integrity. I suggest that 1A FAR make a statement urging a values-based approach to decision 

making rather than one that primarily considers network ratings and commercial interests. I would like to see FARs and student-atheltes at the table. Perhaps we can help 

reshuffle the tea leaves a bit to shift the focus from the various commercial and entertainment interests back to our fundamental principles. 

Thanks for your consideration, 

Connie Dillon 
Professor, Educational Leadership and Policy Studies 

University of Oklahoma 

From: Alyson Hagy <A._ .H__a_gy_~_ .U__ .W__Y_._O__._E_._D_..U_.> 

Reply-To: Division 1A FAR List Serve <~-D~LV-:~-~-A-:-~F-~-A~.R-S-:~L-]S--T-@~-L-!.S-T--S-E-~R--V-~.-B--U-~-F-F--A~-L-.~-.-E-E~U-> 

Date: Fri, 10 Feb 2012 16:37:17 +0000 

To: <DIV- 1A- FARS- LIST@ I_ISTSE RV.B U FFALO.E DLJ> 

Subject: Re: Football post-season from Jo Potuto 

Hey, everyone-- 
Thank you for the stimulating discussion. I have a lot to say on the subject of college football. But I won’t round out your morning with comments about ESPN (a major player 
in every distortion we are witnessing in college sport), bowl games, incentives in coaching contracts that don’t mesh with student-athlete well-being, etc. 
I personally believe we should speak out against any proposal that pushes football into the spring semester or increases the number of games played in a season. As a fan, I 
actually prefer some kind of playoff system to the current mish-mash of bowl games. Is there a way a playoff could meet the two conditions 3[ mention above? I think so. Will it 
actually happen that way? I wish. 

Best, 
Alyson Hagy 
Professor of English 
FAR 
University of Wyoming 

From; Division 1A FAR List Serve [D#J-1A-FARS-LIST@L:[STSERV.BUFFALO.EDU] on behalf of Diann Schiessler [diann@UNL.EDU] 
Sent; Thursday, February 09, 2012 7:26 AM 
To: .D..~.-.~..A..-...EA...R...s..-.~.~..~.~..~..1..s..~..E..R..y~.u.~.F...EA.~.~...q~.E...D.~.u.~ 
S~bject; Football post-season from 3o Potuto 

As you probably know, the BCS commissioners are looking at new models for handling the football post-season independent of the bowl games. One that may 

have traction proposes a four-game playoff, with the first round to be held on the campus of the higher ranked team and the final at a neutral site (not a bowl 

site). Please be aware that there may be other models forthcoming. 

A couple of years ago the IA FAR Board issued a statement about the football post-season (attached). We now are considering what, if anything, to say about 

currently proposed models. Preliminary discussion among Board members reflect~ divided r>pirfion on whether to reissue the prior Board statement, b~o~t the 

prevailing view is that we sho~odd not~ My own view is that we should say something about any proposal that increases the number of games and likely intrudes 

more into the term after the new year. But that is one person speaking. 

The IA FAR Board will meet in Indy from 23-25 February 2012. Obviously we would like as much information about where FBS FARs stand on what might evolve 

regarding any football post-season changes or the extension of the season. Even though board members also will seek direct input from their respective FAR 

councils, I am sending this email in the hope that those who have views to share will post on the list serve, giving all of us the benefit of a full exploration of the 

subject, before final decisions are made. 

Thanks. Jo 

Diann Schiessler 
UNL College of Law 
Assistant to Josephine Potuto 

(402) 472-7226 



From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@listserv.buffalo.edn> on behalf of 

William W Demastes <wdemas~LSU.EDU> 

Friday, February 17, 2012 10:23 AM 

DIV- lA-FARS-LIST@listserv.bufl?do.edu 

An LSU take on D-I FB Playofl; etc. 

Deay Div- 1A FARs: 

I am writing with a summa~ of feedback I’ve been able to gather t~om colleagues (payticnlarly members of our Athletics Council) at my home institution, LSU. The 

genera] opinion is that we have allowed football schedules "to get out of hand, going fi’om 12 games (11 -game seamns and a boM game) to 14 gmnes tbr our most 

successful programs (12-game seasons, conference championships, and a boM game.). The toll on SAs’ bodies a~d academic progress is something that seems to 

have been overlooked/minimized as we’ve allowed schedules to grow over the trust few years. 

Sadly, it looks like "the cat’s out of the bag, and there’s no real hope of returning to 11 -game seasons, etc. If we are correct in assuming that the best we cm~ 

legitimately hope to do is minimize the expression of football sehedules, here is a summary of thoughts fi’om me and nay LSU colleagues: 

If a playoffis going to happen, plus-one (four teams) is the least damaging, with only two teams a year suffering one more game than many conference 
championship contenders already play. (This assumes BCS champion contenders must first win their conference championships.) 

The new system (whatever it turns out to be) should stay within the current BCS post- season ~ne frame. If these bowls are scheduled eaylier, impo~Iant 

intersession courses would be compromised. If the bowls play later, they would extend into the spring aaad affect a new tenn. 

We should recommend having the national championship game moved to Saturday. Saturday gives athletes the opportuNU to return to school the following 

Monda>; lets sehool kids stay up without missing their own classes, etc. 

If we wa~t to shorten at least some tbotball schedules, we should strongly suptx~rt a minimum of 7 wins for boM eligibility. That would reduce the number of 

13-game sea.sons (12-gmne regulay season plus a bx~wl) to 12 games a year for a number of teams. 

If we are genuinely womed about classroom attendance (remember: football players miss less school than virtually aaay other college athlete), we should re- 

visit the regnlar-season habit ofweel~fight football. More football players, student trainers, and other students miss class because of away weeknight games 
thma because of bowl games. 

I’d also like the executive committee to consider the following: In light of the $2000 Student-Athlete Cost of Attendance controversy, pefl~aps we could 
reco~nmend creating a system that rewards acade~nic progress. For example, we could offer any m~d all SAs up to $2000 a year for making the honor roll, with 

perhaps lesser amounts awarded for earning a 2.75 GPA, 2.50 GPA, etc. Perhaps a graduation bonus. (The exact details could be worked out by co~nmittee.) Such a 

plm~ wonld likely be cheaper for all institutions, fay easier to administrate (not a Title IX issue or full-versus-pa~a]-scholarship matter), and it is a good way to minimize 
what will likely be a PR nightmare if we in fact reject the highly-publicized $2000 COA supplement. 

So go my thoughts, assisted and intbrmed by numerous on-campus colleagues. 

Bill Demastes 
Alumni Professor of English 

LSU FAR 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@listserv.buffalo.edn> on behalf of 
Diann Schiessler <dimm~UNL.EDU~ 

Friday, Febrnary 24, 2012 5:02 PM 

DIV- lA-FARS-LIST@list~rv.bufl?do.edu 

From Jo Potuto. Re Enforcement Working Group 

EnforcementWorkingGrouptEb2012fin~] .docx 

Hi, all. As you know, the Board has been tracking the work of Emmert’s working groups. The Enforcement Working Group recently sought input on its latest iteration. We posted the 

link to the documents on the list serve, and I include it here - http:i/www.ncaa.org/wps!myportalincaahome? 

WCM GLOBAl_ CONTEXT:::incaa/ncaa/legislation+and+governance/working-~groups/wg-~homepage. Subsequently, at least one FAR Council provided its comments to the Working 

Group. I have attached the memo the Board sent. Again, if any of you would to work on one of the subcomms tracking the working groups, just let me know off list at 

jpot:uto~@unl.edu. 



Ed Ray, Chair of the Presidential Working Group on Enforcement, and Members of the 
Working Group 

From: Josephine (Jo) R. Potuto, on behalf of the 1A FAR Board 

Re~ February 2012 Enforcement Working Group Update (Set Forth in the Proposed New 

Violation Structure, Version 3 of the Penalty Structure Examples, the Action Items 

Timeline for Phases I and II, and the Preliminary Report to the NCAA Membership and 

the Executive Summary) 

Date: February 23, 2012 

As we believe you may know, the 1A FAR Board divided into subcommittees to provide 

"real time" responses to the ~vork of the presidential working groups. The enforcement 

subcommittee has sought broad input from FBS FARs both by posting on the 1A FAR listserve 

and also through FAR Board member interaction with our respective Conference FAR Councils. 

This response was reviewed and is endorsed by the full 1A FAR Board. 

Once again we appreciate the opportunity to provide input as you form and reform your 

proposals and the policy decisions that underlie them. 

Timetable 

We wrote in January that we had concern that the fast timetable for adoption of its 

proposals that was anticipated by the Enforcement Working Group would provide insufficient 

time for effective, if not full, vetting by the membership. For the reasons set forth below, we 

continue to have that concern and thank you for acknowledging the possibility of delaying the 

timetable should feedback from the membership persuade you that it is warranted. At a 

minimum, we urge you to review the sources of the input you receive so that you may have 

confidence that it is representative of the full membership and includes those with important 

perspectives on the issues with which you are dealing. Among the groups that come 

immediately to mind are the coaches associations. 

Our concerns with the timetable are primarily in two areas. 

First, your timetable is ahead of that of the Rules Working Group. We continue to 

believe that its work, when completed, may have import on the substance and scope of the 

proposals you advance. One example is the number of tiers in the violations structure. Should 

the Rules Working Group substantially reduce the number of conduct violations, or reduce them 

in certain areas (bylaw 17, for example), then may be reduced need for tiers and, in fact, it is 

possible that a violation tier as defined by you virtually will disappear. We wonder, for 

example, if there will be Level IV violations once the Rules Working Group has completed its 

work. We also wonder what may be left of Level II violations. (An example you provide of a 

Level II violation, Page 2 of the Proposed New Violation Structure Grid, is phone calls and text 
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messages, a subject area that may be deregulated.) Similarly, the work of the Rules Working 

Group might suggest revisiting the contours of the Infractions Committee you recommend. If 

there few remaining Level II violations, need there be three-person panels? Would there even 

be need for a large Infractions Committee that sits in panels? Even the penalty guidelines you 

envision might be affected. 

We won-y, therefore, that the structure you advocate responds to a system of conduct- 

regulating bylaws that may" not be in place in a year. If change is warranted then, of course, 

change needs to be implemented. Because change always brings unintended and unforeseen 

consequences, we urge certainty as to where and how change is needed before acting, it may be 

that the Enforcement Working Group is directly interacting with the Rules Working Group, so 

that you know the ultimate direction and scope of its proposals such that you are confident that 

your proposals will still be needed. If so, it would be helpful for you to make that clear. 

Second, we continue to believe that no model of enforcement should be adopted without 

full understanding and integration of student-athlete reinstatement processes. One reason is that 

the facts underlying student-athlete reinstatement cases frequently also are the facts triggering 

infractions cases. Institutions before the infractions committee frequently believe that 

reinstatement decisions somehow also answer issues before the infractions committee. Another 

reason is that sometimes what are perceived to be serious student-athlete reinstatement cases do 

not come before the infractions committee, provoking media, public, and indeed membership 

failure to understand the different policy underpinning and approaches of the two processes. 

Most significant, however, is our belief that an assessment of the differences in policy and 

underpinnings and approaches is long overdue and warranted to assure that both processes are 

doing what the membership believes is appropriate. The infractions process has been the focus 

of review by outside consultants/committees three times since the litigation involving Jerry 

Tarkanian; one review was completed within the past three years. We are not aware when such 

an evaluation of student-athlete reinstatement was undertaken, if ever. We urge the 

Enforcement Working Group not to go for~vard with a maj or revamping of enforcement without 

full consideration and review/revamping of the role that Student-Athlete Reinstatement plays 

In sum, we doubt that the Enforcement Working Group can achieve a coherent, fully 

integrated approach to enforcement if its proposals are embodied in bylaws adopted independent 

from and ahead of the Rules Working Group and absent analysis of how- Student-Athlete 

Reinstatement fits in. Better to wait an additional six months or a year and get it right in one 

comprehensive whole than to have to reconsider and revise or live with inconsistencies and a full 

landscape that could and should have been better integrated. In the meantime, the Working 

Group and DI Board could make clear to the current Division I Infractions Committee its 

expectation that penalties will be substantially enhanced for those violations you now classify as 

Level I. This would help ease, and phase in, the transition. 

Individual v. Institutional Responsibility 
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We agree that the penalty structure for violations by coaches and others should be 

enhanced substantially, at least to the extent that such penalties do not put the NCAA in the 

middle of a campus personnel dispute and increase litigation risk against the NCAA. We are 

sympathetic to the plight of institutions that have appropriate institutional control mechanisms in 

place and yet are responsible for violations committed "under the radar" by a bad actor. But 

institutions can only act through people. And other institutions suffer competitive disadvantage 

whether an institution before the Infractions Committee knew or could/should have known of 

particular violations. We urge the Working Group to continue to be cognizant of the interests of 

those other institutions in deciding the penalty structure appropriate for institutions when a coach 

also i s subj ect to sub stantial penalties. 

Process Structure 

We have several concerns regarding the proposed structure of an enlarged full Division I 

Committee on Infractions that meets in panels to hear cases. 

1. The current Division I Infractions Committee does more than conduct hearings on 

infractions cases. It hears appeals of certain secondary violations, it processes summary 

dispositions. In general, it is charged with overseeing in the first instance and in real time the 

scope and policies of the enforcement/infractions process, including review and advancement of 

potential bylaw changes, scheduling of infractions cases, and a variety of other matters covered 

in an agenda items meeting with the enforcement staff. We believe this oversight is important, 

both for purposes of transparency and also to assure effective, on-going membership 

responsibility for enforcement. On an on-going basis, members of the Infractions Committee 

also have policy discussions regarding treatment of cases and other issues. We are concerned 

both how these other matters will be handled with an enlarged committee that meets in panels, 

not together, and we are particularly concerned with how consistency will be achieved. It may 

be that the working chairs of each panel could meet to make these decisions. There are other 

possibilities. If the Enforcement Working Group goes forward with its proposal we urge it to 

consider and provide information about these other matters. 

2. The Committee on Infractions is a fact finder, not an appellate body. Diversity of 

perspective in fact finders is an integral part of a fully considered decision. Random selection 

from a group of 18 or 24 may not achieve sufficient breadth of perspectives to give confidence 

that the Infractions Committee understood the scope of the issues as understood by the different 

campus "players," whether faculty, compliance staff, coaches, or senior administrative staff. It 

appears to us that this will be particularly true for the three-person panels. We recommend that 

you consider a process by which there are standing panels of three and seven (we urge 7 rather 

than 6, which would mean a full infractions committee of 21 or 28) that could ~vork together for 

a set period (perhaps t~vo years), with members then switching. Doing so would assure adequate 

diversity on each panel. To avoid institutions panel shopping, a panel could be assigned at the 

notice of allegations and would sit on the case no matter when it finally is heard. If members of 
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a panel are unable to sit, then a pull-someone-out-of-the-hat system for substitution could be 

used. 

3. Currently the most serious infractions cases entail a very large time commitment, 

particularly if coaches or other individuals are at risk of particularized findings of commission of 

violations. With enhanced consequences to individuals and institutions, this phenomenon may 

increase. We have heard various ideas about who would be the members of the Infractions 

Committee. First, we are concerned with designating particular required slots for individuals 

with specified experience and backgrounds. The more there are of required slots, the more 

difficulty finding qualified candidates with sufficient time and interest (and the concomitant 

consequence that those with other backgrounds will be excluded even when they have sufficient 

time and interest). This effect is increased with an Infractions Committee of 18 or more. 
Second, we are concerned with some of the role responsibilities identified as needed. We have 

heard various ideas of who these members would be, some of which are not listed in the current 

document. We are not sure whether they are still being contemplated, however. 

One idea we heard was that coaches would be members. We expect that a men’s 

basketball coach would not sit on a men’s basketball case. He also could not sew’e on a case 

from his conference. We do not believe that he could devote the requisite time to cases when in 

season. We are doubtful that all these constraints easily could be managed within an 18 (or 21- 

)- or 24- (or 27-) person pool. (We also are concerned with whether coaches could step out of 

their competitive roles - or be perceived to have done so -- or remove themselves from the 

"coaches fraternity" perspective when sitting on a case.) We also have some concern with 

former coaches as members. If they retain association with a sport (executive director of coach’ 

association, for example), then there remains an issue if independence. If there no longer are 

active coaches, then we are concerned whether they will be current with issues facing coaches 

and the general tenor and practices in a sport. We believe that other Infractions Committee 

members have and understand the perspective of coaches, most particularly athletics directors 

who oversee and speak for coaches in a variety of fora and ~vho, in many cases, are former 

coaches themselves. 

We also doubt that current university presidents and chancellors will be able to devote the 

time to infractions cases. University presidents and chancellors have a lot on their plates. In our 

experience, their focus is on articulating policy and in making ultimate decisions. In our 

experience, they have to delegate a good deal of the direct operational end. We do not believe 

that the demands of their positions lend themselves to service on the Infractions Committee or 

that they will have particular experience and expertise in the bylaws and interpretations at issue 
in maj or cases. 

Our concern with former presidents and chancellors is that they quickly will be out of 

touch with campus and campus athletics issues. If the idea is that a former chancellor or 

president ~vould be treated as someone outside athletics in the way that the two public members 
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of the current committee are, then we believe that this proposal could work, but recommend that 

it be clear that the former president or chancellor is among those who would serve as public 

members. If the idea is that they have the perspective of a president/chancellor that needs to be 

reflected on the infractions committee, then we have no good opinion whether that is true as we 

have not been part of your discussions. If the idea is that a former president/chancellor will lend 

weight and status to the committee, then we concur that the status of the Infractions Committee 

is a significant interest in deciding on membership. But we urge you not to stop there. 

The history of the Infractions Committee is that its members have been individuals with 

end-line responsibility. Compliance directors and Conference staff have expertise in some of 

the issues with which the Infractions Committee deals, and that experience must be reflected on 

the Infractions Committee. But it is our view that such expertise is not enough to warrant 

membership on the Infractions Committee. Instead, it is important that the stature and status of 

the Infractions Committee be maintained, not only because hearings include high-priced, high- 

powered legal counsel, university presidents and senior administrators, but also because of the 

importance in litigation. There are federal court cases against the NCAA in which judges have 

eschewed the idea of Infractions Committee bias by pointing to the status and reputations of its 

members. We have not seen any proposal from the Enforcement Working Group that addresses 

this aspect of membership on the Infractions Committee. We urge the Enforcement Working 

Group explicitly to recommend bylaw language regarding membership. We believe that Jim 

Duff, in his consultant’s report, included recommended language. Such bylaw language not 

only would guarantee the right member profile, but it also would avoid conferences nominating 

individuals for the Infractions Committee who have no chance of being appointed on the basis of 

criteria that go unstated. 

Finally, we wonder how the Working Group intends to respond to concerns that there 

will be an absence of consistency among panel decisions if, effectively, more than one 

Infractions Committee sits. Infractions cases involve a myriad of fact patterns and differences 

case to case. Litigation, civil and criminal, also involves a myriad of fact patterns. But 

appellate courts have thousands of cases from which to compare in evaluating if there is 

indefensible inconsistency. The infractions process simply does not have a sufficient number of 

cases from which reliably to conclude that fact differences are material. There may be ways to 

handle the perception of inconsistency, but we think the Enforcement Working Group needs to 

articulate what it believes they are. We simply note that we do not believe that using the 

infractions appeals process to work this out is the best solution. 

Staff Prepared Case Summary 

We understand that the enforcement staff case summa~ adds ~vork for the enforcement 
staff and may delay when a hearing may convene. But we have serious concerns with 

eliminating it. First, it provides the infractions committee with a working structure for 

evaluating a case and for the conduct of a hearing. Second, it forms the initial organizational 
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structure for drafting an infractions report. Third, it highlights issues in ways that institutional 

responses typically do not. If there is no enforcement staff case summary, then ~ve believe the 

end result will not be to save time and money. Instead, we believe it will shift the time 

consequences to the Infractions hearing, deliberations, and report-writing processes; and it will 

shift the burden from NCAA enforcement staff to volunteer Infractions Committee members 

who already have full-time jobs. Among our concerns is the impact on the progress of the 

hearing as there may be more time devoted to straightening out the facts and underlying theories 

presented and less time focused on what the facts mean. If, by contrast, the responsibility of 

preparing the equivalent of an enforcement staff case summary shifts to the institution, then we 

believe there also will be delays. The enforcement staff has expertise and experience in 

preparing case summaries. Institutions already vary in the quality and adequate breadth of their 

responses; there is no reason to believe they will do better in preparing a case summary. 

Moreover, placing the responsibility on them exacerbates the complaint of coaches that they are 

boxed out of the process and may result in delays as coaches challenge the scope, content, and 

conclusions in the document. We also worry that elimination of the enforcement staff case 

summary will increase costs to institutions in terms of institutional staff time and legal fees. 

This particular proposal, if we understand it correctly, will shift time and work from the 

NCAA enforcement staff either to the institutions or to the volunteer members of the Infractions 

Committee (or both). It may decrease the time from Notice of All egati ons to hearing (although 

we are doubtful that will be the result if institutions have the responsibility to prepare a case 

summary) but we do not believe that it will reduce the time from notice of allegations to 

infractions report. 

Prehearing Conference/Expedited Hearing Before One Infractions Committee Member 

We believe that a prehearing conference before the chair or his/her designee would 

expedite the hearing process and make it more efficient. We believe this process also could be 

used to work through procedural issues. We note, however, that currently there is no 

requirement that the committee chair be a lawyer. If a prehearing conference process is 

implemented, it would be prudent that the committee chair be a lawyer. (In any event, we 

believe that the procedural and protection-of-record aspects of a hearing argue for a la~vyer as 

chair.) 

We do not understand the proposal for an expedited hearing before one member. The 

Working Group proposes using a three-member committee for some violations. Is the one- 

member alternative to be used for these violations? We do not believe that a one-member 

alternative ever would be appropriate for violations that would trigger a seven-person committee. 

Time Limits on Transcripts/Reports 

Trial transcripts done by machine can be produced overnight and certainly in a shorter 

time frame than two weeks. In many cases, the Infractions Committee staff does no work on a 
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case until a transcript is available. If the Enforcement Working Group wants to expedite, then 

~ve believe even two weeks is too long a time. 

We oppose putting time limits on infractions reports. First, cases vary in their complexity 

and in the time it takes to get them written. Second, we do not believe a rush to judgment should 

take priority over the Infractions Committees’ ability to produce a report that is clear and 

coherent; this is particularly so when these reports may become the focal point in litigation. 

Third, we do not believe it is appropriate to place such constraints on individuals who both are 

volunteering a significant time commitment and have full-time jobs. If the problem is that a 

particular member of the Infractions Committee is not devoting time necessary, then that 

problem should be addressed directly. 

Penalty Guidelines 

We appreciate the level of detail provided by the Working Group regarding the penalty 

guidelines but we remain unsure we have sufficient information to provide informed assessment. 

We share a couple of observations. 

1. We agree wholeheartedly with the Working Group that transparency in the process is 

important. Research on sentencing guidelines in criminal cases shows that it drives discretion 

from the open, transparent trial process, with reasons articulated on the record and in written 

opinions, to the prosecutor’s pretrial discretion in deciding what offenses to charge. This latter 

process is not transparent. We therefore urge caution in articulating a guideline penalty system. 

2. In addition, currently most infractions cases involve agreement between the 

enforcement staff and institution (and often the coaches) on the commission of a violation but 
disagreement as to the degree of culpability (and whose it is). The focus often is on the 

penalties that might be imposed. The effect of penalty guidelines may be to decrease the level of 

agreement on the facts as to what occurred because of more certainty regarding the penalties. 

3. The matrix (in the Proposed New Violation Structure grid) that the Enforcement 

Working Group provided suggests to us an impression that there is some mathematical certainty 

to the conclusions as to the violations and that a guideline formula easily is applied. We have 
our doubts. 1 The less prescriptive the guidelines (an Enforcement Working Group approach that 

we endorse), the less predictive of penalties they will be. The tighter the guideline (an approach 

we oppose), the less discretion to evaluate particular facts and also the more the discretion moves 

from transparent hearing process to charging decisions. We also believe that the guidelines will 

spur more appeals and litigation contesting the "math" of the Infractions Committee’s 

1 Infractions cases va~y based on how many variables are involved. In the example of Institution A that 

you provide, does it matter that there are 15 SAs who received benefits of $12,900 total? Is this the same 
degree of violation werc it m be three SAs who received that level benefit? Or 25? Or if the benefit was 
$52,900 rather than $12,900? Do things change if a booster was involved? If another coach knew ~vhat 
the tennis coach did? 
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application of the guidelines. We are doubtful that the grid you provided was intended to 

suggest mathematical certainty and suggest there might be ways to make that clearer. 

4. Yet another concern with the Proposed New Violation Structure grid is that it is 

unclear who the Enforcement Working Group believes is responsible for the violations and 

highlights a point we made earlier. Institution A acts through its head coach. He also is high 

enough up the food chain to be synonymous with Institution A. If the head coach had multiple 

Level 1 violations, then so too did Institution A. Did the multiple Level I violations produce a 

recruiting advantage? If so, then we fail to see how the fact there were multiple violations is not 

also an aggravating factor for the institution. We are particularly concerned with these examples 

because an institution may not have done a first-rate j ob in monitoring its program but have done 

just enough to avoid a finding of lack of institutional control (or perhaps even a failure to 

monitor). The penalty example suggests that the Infractions Committee would need to make a 

finding of lack of institutional control in order to impose penalties on the institution for the 

competitive advantage arising out of the multiple Level I violations. We are unsure that we are 

correctly interpreting the penalty worksheet. If we are not, then we suggest that more 

clarification might help. 

Shared Responsibility 

Without seeing what the Working Group may propose here, we cannot provide concrete 

comments. We offer a concern - that shared responsibility is not defined in such a way that 

institutions and individuals may avoid responsibility for failure to exercise informed judgment 

particular to the circumstances because all the right boxes are checked. Rules education and 

creating and correcting the right forms is no substitute for checking that the forms are completed 

accurately and that they reflect what in fact occurs. 

Definitions in Proposed New Violation Structure Grid 

We do not understand the definition provided for Failure to Monitor in Level I on the 

Proposed New Violation Structure Grid. Are there failures to monitor that do not involve 

negligent di sregard? And how is an intentional failure to monitor not a lack of institutional 

control? 

More fundamentally, we do not understand the reference in Level I to violations that 

involve NCAA core principles. As we understand the work of the Rules Working Group, all 

NCAA bylaws should reflect core principles; those that do not should be eliminated. 

Overlap in Descriptions of Violations Among the Levels 

We note there is overlap in descriptions, and we support the Enforcement Working 

Groups apparent conclusion that facts will determine treatment regarding level. 

Conclusion 
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It is evident from the material you have produced that the Enforcement Working Group 

has devoted much work and thought to its proposals. It is a difficult task. We very much 

appreciate all the concrete information as it provides a basis for informed comments. Once 

again, we appreciate all that you are doing and are grateful for the opportunity to comment. 
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From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@listserv.buffalo.edn> on behalf of 

Diann Schiessler <dimm~UNL.EDU~ 

Wednesday, Februa~ 29, 2012 8:58 AM 

DIV- lA-FARS-LIST@list~rv.bufl?do.edu 

1A FAR Footba]l Post Season Position Statement 

diat:a~’ootb~Jlpostseason2012positionstatement.docx 

Hello All. Attached to this email is a statement developed bv the lA FAR Board regarding the FBS football post season. Could you please look at it and let 

us know if you are opposed to the Board sending it to the FBS Conference Commissioners and BCS Presidential Oversight Committee and also releasing it 

to the media? The statement is the best effort of the Board to incorporate the common elements of what FBS FARs have said regarding the football post 

season. We believe, and all those FARs who have shared comments believe, that it is important that the faculty does not stand mute during the debate. 

Thanks, 1o 
Diann Schiessler 

UNL College of Law 

Assistant to Josephine (Jo) R. Potuto 

dschiessler2@unl.edu or diann@unl.edu 

(402) 472-7226 



1A FAR1 STATEMENT 
on 

THE FBS FOOTBALL POST SEASON 

The 1A FAR is aware that the FBS conference commissioners currently are evaluating 

the FBS football post season with the purpose of recommending to the BCS Presidential 

Oversight Committee the scope and contours of the FBS football post season moving forward. 

FBS FARs have various positions on the FBS post season, including preferences for returning to 

the bowl system that predated the Bowl Coalition; returning to the system under the Bowl 

Coalition which left the bowl system intact except for pairing #1 and #2 in a national 

championship bowl game; the BCS system as currently configured or with modifications that 

have no additional detrimental impact on student-athlete well-being (elimination of automatic 

qualifier conferences, for example); and implementing a four-team playoff. That said, we know 

of no FB S faculty support for a playoff that entails more than four teams. Whatever the 

configuration of the FBS football post season, what must be front and center for all of us in 

governance positions in intercollegiate athletics is the academic, health, and overall well-being of 

our football student-athletes. 

We know that football student-athlete academic performance is adversely affected 

by their practice/competition schedules in season. [E.g., 1 Journal of 

Intercollegiate Sports 2002 (2008).] 

1 The 1 A FAR is comprised of Faculty Athletics Representatives (FARs)from Division I FB S institutions. 

bylaws require that each institulion designate a l’actflty member as FAR; the FAR is part of the membership 
governance stn~cture in athletics conferences and the NCAA. 
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¯ We know that football student-athletes recognize that their athletics commitments 

detract from the time they can spend on their academic work. [E.g., National 

Study of Student-Athletes Regarding Their Experiences as College Students.] 

¯ We know that football teams have the second lowest academic performance as 

calculated by the NCAA academic performance rate metric (men’s basketball 

teams are lower). [E.g., 1 Journal of Intercollegiate Sports 2002 (2008).] 

We know that football student-athletes have by far the most competition injuries 

per player of any collegiate sport. [E.g., 20111-112 NCAA Sports Medicine 

Handbook.] 

We know that football student-athletes are second only to wrestling in practice 

injuries. [E.g., 2011-12 NCAA Sports Medicine Handbook.] 

These data converge to affirm that the well-being of football student-athletes is directly 

related to the total number of games they play, the time between games, and the length of the 

competitive season. These data call into question the number of games currently played and the 

current post season schedule. Therefore, any post season model must not: 

1. Increase the number of games over those currently played (12 for teams that do not 

participate in a bowl game; 14 for the two teams in each conference that compete in a conference 

championship game and a bowl game; and 13 for all the rest). 

2. Extend any further into the second term beyond the current January 9 (we urge 

contraction so that the post season ends on January 1 and certainly no later than the Saturday 

following January 1 each year). 

3. Interfere with classes and exam schedules. 
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A Bowl system (with or without the Bowl Coalition national championship game) and 

the current BCS system appear to us to lend themselves most easily to a configuration that meets 

the first two criteria. Because these two systems leave entry into particular bowls to conference 

and institutional choice, these systems also make it easier to assure that the third criterion is met. 

A four-team playoff seemingly could be configured to meet all three criteria (although even a 

four-team playoff likely means an additional, 15th, game, for two teams and upwards of 200 

football student-athletes). Given the multiplicity of exam schedules at the 120 FBS institutions, 

and the varying term end and start dates, we are very doubtful that any playoff model that entails 

more than four teams could meet the third criterion. 

Although there is support for, and probably no substantial FBS FAR opposition to, a 

four-team playoffthat meets the above three criteria, such a four-team playoff is a game changer. 

We are worried about the slippery slope consequences over time to moving to a playoff model 

and the degree to which the present can control the future, no matter the good intentions of and a 

clear statement of principles by those implementing a playoff. The history of playoffs in all 

professional and college sports is an ever-increasing number of participating teams and games 

played and an increasingly lengthy time frame in which a playoff occurs. In that respect we 

point to the trajectory of the Division I Men’s Basketball Tournament, which began as a 

tournament of eight teams and, through incremental change over time, now encompasses 68 

teams. 

We know that this concern is shared by all of us, including university presidents and 

chancellors; conference commissioners; and directors of athletics. We also know that all of us 

are concerned with the academic, health, and overall well-being of our football student-athletes. 
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We therefore urge that a critical component in evaluating different post season models should be 

what research tells us regarding the factors that most negatively impact student-athlete academic 

performance and that most contribute to football student-athlete injuries and serious injuries. 
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From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@listserv.buflhlo.edn> on behalf of 

Diann Schiessler <dimm@UNL.EDU> 

Thursday, March 1, 2012 3:35 PM 

DIV- 1 A- FAR S - LIST@li st~rv.bufl?do.edu 

Nation~J Footb~Jl Foundation No~ninations 

At the 1A FAR Board meeting last week, we met with Matthew Fine, the COO of the National Football Foundation. I believe that the NFF awards between 15 and 20 

518,000 post grad scholarships annually to football student-athletes in all three NCAA divisions. Those SAs who are nominated can include this on their resumes 

even if not awarded a post grad. Matthew reported that the NFF does not receive nominations from alI FBS schools. In the past, information about the postgrac 

and application forms went exclusively to the SID on each campus. The 1A FAR Board asked that each of us be copied on the information sent to our SID so that w~ 

might assure that we are nominating our SAs when appropriate. We since have provided Matthew with a current list of all FBS FARs. I have pasted in the criteria 

for the award. The deadline for this year’s nomination will be around the time of last year’s. ALSO. The NFF honors football SAs with inclusion in the Hampshire 

Honor Society. Unfortunately, the deadline for nominations is tomorrow. I have pasted in some information about the NFF post grad award and the Hampshire 

Honor Society. The NFF website is www.footballfoundation.comi Jo 

Nomination for the National Scholar-Athlete Postgraduate Scholarship Awards 

CRITERIA: 1. The nominee must be a senior or a graduate student in his final year of playing eligibility. 

2. The nominee must have attained a minimum cumulative GPA of 3.2 on a 4.0 scale. 

Undergraduate grades accepted only. 

3. The nominee must have shown superior academic application and performance. 

4. The nominee must have shown outstanding football ability as a first-team player. 

5. The nominee must have demonstrated outstanding school leadership and citizenship. 

6. Only one nominee may be submitted per institution. 

7. Deadline for nominations: MONDAY, SEPTEMBER 19, 2011 

X XxXxXXXXxXxXxXXXXxXxXXXXxXxXxXXXXxXxXXXXxXxXxXXXXxXxXXXXxXxXxXXxXxXxXXXXxXxXxXXxXxXxXXXX 

Celebrating fl~e sixth yeax of this initiative, ’Ihe Hmnpshire Honor Society is a great way 

to recognize your temn’s best scholar-athletes who have shown passion on the field and 

in the classroom. Each qualified nominee will receive am official certificate and the 

opportunity to add a notewo(thy honor to their r~sum~s. 

The 2011 Hampshire Honor Society honored 687 players from 243 schools for 

membership in the society’s fifth year, a 99 percent increase fi’om the inaugural class in 

2007. Don’t miss the chance to celebrate your scholax-athletes’ achievements, as we 

hope to honor even more standout players iu 2012. 

Qualifications for membership in the Society include: 

Student-athlete will have just completed his final yeax of playing eligibility or has 

already gradnated amd officially declm’ed ibr the NFL Draft 

Student-athlete ~,as a staxter or significm~t contributor during tJae 2011 season 

Student-athlete will have achieved a minimum 3.2 cumulative grade poh~t average 

throughout entire course of undergraduate stud~v fire, ugh fl~e tall semester of 2011 

Student-athlete is meeting all NCA~L/N~A-mandated progress towards degree 

requirements 

All paperwork must be returned to the National Football Foundation no later than 

March 2~d. The form(s) may be emailed, faxed, or ~nailed to the tbllowing address: 

The National Football Fotmdation 

ATTN: Hillary Jeiti~ies 

433 E. Las Colinas Blvd., Suite 1130 

Irving TX 75039 

F~om the office of: 
dosepPine (Jo) R. Potuto 

Richa~l H. Larson PiE~fessor ef Consti[tutiorH~.l Law 
and Faculty Athletics Representative 

College of Law 

University of Nebraska 

P.O. Bex 830902 

Lincoln NE 68583-0902 

DD    402-472-i252 

DD FAX 402-472-3843 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@listserv.buffalo.edn> on behalf of 

Diann Schiessler <dimm~UNL.EDU~ 

Wednesday, March 7, 2012 8:55 AM 

DIV- lA-FARS-LIST@list~rv.bufl?do.edu 

1A FAR Board Minutes 

Februa~ 23-25 Minutes IA FAR.pdf; Janua~ 26 Minutes IA FAR.pdf 

Attached are the 1A FAR Board minutes from the January 26, 2012 conference call and February 23-25, 2012 in-person board meeting. 

Diann Schiessler 

UNL College of Law 

Assistant to Josephine (Jo) R. Potuto 

dschiessler2@unl.edu or diann@unl.edu 

(4o~) 472-7226 



MINUTES OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

1A FACULTY ATHLETIC S REPRESENTATI’V~ S 

BOARD OF DIRECTORS IN-PERSON MEETING 

Fairfield InniNCAA National Office February 23-25, 2012 

Participants: 

Jim Atwood, University at Buffalo 
Percy Bates, University of Michigan 
Ken Casavant, Washington State University 
Fred Green, Troy University 
Rhonda Hatcher, Texas Christian University 
Josephine (Jo) Potuto, University of Nebraska, Lincoln 
Martha Putallaz, Duke University 
Paul Rodgers, Southern Methodist University 
Brian Shannon, Texas Tech University 
Tom Stephens, Rutgers, State University of New Jersey, New Brunswick 
Jack Thomas, New Mexico State University 
Steve Turner, Mississippi State University 
Jennifer Strawley, NCAA 
Katy Yurk, NCAA, recording secretary 

Annual Agenda Items. Members of the 1A Faculty Athletics Representatives Board of 
Directors agreed the following should be on their annual 1A Faculty Athletics 
Representatives in-person meeting agenda ever}, year: 

a. Update from the NCAA Division I Board &Directors president; 

b. Research scholarship ; 

c. Student-athlete well-being issue(s) ; and 

d. Current issues 



Minutes of the NCAA 1A 
Faculty Athletics Representatives 
Board of Directors In-Person Meeting 
February 23-25, 2012 

Page No. 2 

o Preparation for September’s 1A Faculty Athletics Representatives In-Person Meeting. 
The following agenda items, with assigned members to coordinate, will be part of the 
September 1A Faculty Athletics Representatives meeting: 

Football Bowl Subdivision (FBS) Board of Directors representative panel 

- Percy Bates. 

Presentation by "Big Time Sports in America" author Charles Clotfelter - 

Martha Putallaz. 

Understanding the NCAA override vote and process - Brian Shannon and 

Martha Putallaz. 

Student-athlete well-being panel on life beyond athletics and moving toward a 

degree. Suggested participants are below - Panl Rogers, Jim Atwood and 

Steve Turner. 

Update from NCAA President Mark Emmert on the work of the Presidential Task 

Force working groups, especially the new groups on integrity and governance - 

Jo Potuto. 

f. A panel on emerging issues - Jack Thomas, Fred Green and Ken Casavant. 
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Faculty Athletics Representatives 
Board of Directors In-Person Meeting 
February 23-25, 2012 
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A panel on the FBS and the furore of the football postseason. Suggested 

participants are listed below - Tom Stephens, Rhonda Hatcher and Percy Bates. 

A panel on best practices for academic redshirt. Suggested participants are listed 

below - Fred Green, Paul Rogers and Rhonda Hatcher. 

i. Academic awards - Rhonda Hatcher and Jim Atwood. 

j. National Football Foundation, including an update on inclusion of faculty 

athletics representatives in their annual football scholar-athlete award. 

Bylaw Review. The I A Faculty Athletics Representatives Board of Directors agreed to 
conduct a review of its own bylaws. Jim Atwood and Tom Stephens agreed to take on 
this task. 



Minutes of the NCAA 1A 
Faculty Athletics Representatives 
Board of Directors In-Person Meeting 
February 23-25, 2012 

Page No. 4 

o Election of Officers. Jo’s term as president expires after the September meeting. The 1A 
Faculty Athletics Representatives Board of Directors elected nominees to be forwarded 
for consideration to full membership at September meeting; Brian Shannon - president; 
Fred Green - vice president and Jim Atwood - secretary/treasurer. In addition, the 1A 
Faculty Athletics Representatives Board of Directors also agreed to forward for 
membership consideration combining the secretary and treasurer positions as part of the 
Bylaw changes. 

o National Football Foundation Presentation. Matthew Sign, chief operating officer of the 
National Football Foundation (NFF) provided background on the NFF National Scholar 
Athlete program. Applications are sent to sports-information directors of every college 
or university sponsoring football, regardless of division, in August or September. 
Completed applications are usually due the last week of September. The 1A Faculty 
Athletics Representatives Board of Directors will distribute this information to all 
members to assure that as many nominees as possible are put forward. 

° Division I Governance Structure. NCAA vice president for governance in Division I, 
David Berst, provided an update on the work coming out of the NCAA Presidential 
Retreat last August. The 1A Faculty Athletics Representatives Board of Directors had a 
candid conversation with David about concerns related to timing and process. 

° Legal Issues Facin~ the NCAA. NCAA executive vice president and general counsel, 
Donald Remy, provided an update on legal issues facing the NCAA. Donald encouraged 
the 1A Faculty Athletics Representatives Board of Directors to share ideas and concerns 
with him and agreed to seek 1A Faculty Athletics Representatives Board of Directors 
input on topics as appropriate. 

o Enforcement Working Group Update. NCAA managing director of enforcement, 
Tom Hosty; director of enforcement, Chris Strobel; and assistant director of enforcement, 
Molly Richmond presented an update on the work of the Enforcement Working Group. 
The enforcement representatives reviewed the written materials provided to the 1A 
Faculty Athletics Representatives Board of Directors and answered questions. The 1A 
Faculty Athletics Representatives Board of Directors provided written feedback to the 
Enforcement Working Group related to the changes being considered. 
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Resource Allocation Working Group Update. Vice president for administrative services 
and chief financial officer, Kathleen McNeely, provided an update on the work of the 
Resource Allocation Working Group and the 1A Faculty Athletics Representatives Board 
of Directors budget. 

10. Wally Renfro. Executive vice president, Wally Renfro, joined the group to discuss 
current issues facing the Division I membership. The group engaged in a conversation 
with Wally related to challenges currently facing the Association. 

ll. Rules Working Group Update. Vice president of academic and membership affairs, 
Kevin Lennon, and managing director of academic and membership affairs, Dave 
Schnase, provided an update on the work of the Rules Working Group. The group 
provided general input related to the commitments and principles and indicated that it 
would provide more detailed information once more details related to the specifics were 
shared. Kevin indicated that specifics related to NCAA Bylaws 11, 13 and 16 will be 
shared by March 12. In order to provide specific feedback to the Rules Working Group, 
the 1A Faculty Athletics Representatives Board of Directors established teams to review 
each bylaw once the specifics are provided. 

a. Bylaw 11 and 112 - Rhonda Hatcher, Tom Stevens and Steve Turner; 

b. Bylaw 13 - Jack Thomas, Jim Atwood and Ken Casavant; 

c. Bylaw 14 - Martha Putallaz, Fred Green and Percy Bates; and 

d. Bylaw 115, 16 - Brian Shannon, Jo Potuto and Paul Rogers. 

12. Bowl Championship Series. The 1A Faculty Athletics Representatives Board of 

Directors had a conversation with Bill Hancock, executive director of the bowl 
championship series, surrounding issues concerning the bowl championship series, 
postseason and other bowl-related issues. In addition, the group discussed session 
programming for its annual meeting. 

13. Adjournment. The meeting adjourned at noon, Saturday, February 25. 

msaa/ama/All AdministratorsiYurl~ KatyiDI FAR BoaxdiFebruary 23-25 Minutes IA FAR.doc~c/KEY:hrc/03052012 



MINUTES OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

1 A FACULTY ATHLETICS REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERECE 

Teleconference January 26, 2012 

Participants: 

Jim Atwood, University at Buffalo 
Percy Bates, University of Michigan 
Ken Casavant, Washington State University 
Fred Green, Troy University 
Rhonda Hatcher, Texas Christian University 
Josephine (Jo) Potuto, University of Nebraska, Lincoln 
Martha Putallaz, Duke University 
Brian Shannon, Texas Tech University 
Tom Stephens, Rutgers, State University of New Jersey, New Brunswick 
Jack Thomas, New Mexico State University 
Steve Turner, Mississippi State University 
Jennifer Strawley, NCAA 
Katy Yurk, NCAA, recording secreta~ 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") 
in accordance with NCAA policy regarding minutes of all Association entities. While certain 
items on the NCAA 1A Faculty Athletics Representatives Board of Directors meeting’s agenda 
were acted on at various times throughout the meeting, all final actions within a given topic are 

combined in these minutes for convenience of reference.] 

The teleconference was called to order at 12:35 p.m. Eastern time by the chair, Dr. Potuto. 

Questions about Notification of New Academic Requirements. Jo Potuto asked if anyone 
on the teleconference had any issues to raise, Brian Shannon asked if the NCAA had a 
plan to disseminate information about the new initial-eligibility standards. 
Jenn Strawley responded that there is a detailed plan using the existing avenues 
established by the NCAA Eligibility Center. The outreach plan targets men’s basketball 
and football constituencies, and also includes disseminating information to NCAA 
institutions. Jenn offered to forward the complete plan to the 1A Faculty Athletics 
Representatives Board before their February meeting. 
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o February, Meeting. The 1A Faculty Athletics Representatives Board has an in-person 
meeting scheduled for February 23-25. Jenn provided the list of NCAA staff attending 
the meeting. 

Paul Rodgers reported that representatives from the National Football Foundation hope to 
be in attendance at the February meeting, and they could be available at 9 or 10:30 a.m., 
Friday, February 24. 

Breakfast will not be provided; however, lunch will be available Thursday and Friday. 
The meeting will conclude Saturday at noon. 

Any additional agenda items should be sent to Diann Schiessler. 

Presidential Task Force Working Groups. Jo noted that the Resource Allocation group 
seems to be the least well-received by the NCAA Division I Board of Directors; however, 
that could be because it is the only group with concrete proposals thus far. She noted that 
the Football Championship Subdivision intends to continue to look at scholarship 
reductions. Jo also reported that a new group has been established to look at integrity. 
The 1A Faculty Athletics Representatives Board will track their work as well. 

Members of the 1A Faculty Athletics Representatives Board agreed that in reacting to the 
work of any working group, it is best to wait until definitive proposals are presented. 

Election of Officers. The election of 1A Faculty Athletics Representatives Board officers 
for the next two years will occur at the February meeting. Thoughts on streamlining the 
process should be directed to Jo. She will send out the list of oft]ces and all who are 
interested can respond. She will also include the bylaws, though she noted that they are 
not specific. 

February’s Teleconference. There will not be a teleconference in February due to the 
in-person meeting. 
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6. Adi oumment. The teleconference adj ourned at 1:02 p.m. 

msaa/ama/All AdministratorsiYurl~ KatyiDI FAR Boa~rdiJanuary 26 Minmes IAFAR.docx/KEY:hrc/02272012 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@listserv.buffalo.edn> on behalf of 

Diann Schiessler <dimm~UNL.EDU~ 

Monday, April 2, 2012 9:09 AM 

DIV- lA-FARS-LIST@list~rv.bufl?do.edu 

Migrates of 1A FAR Bo~xd monthly conference call - from Rhonda Hatcher 

March 22 Minutes IA FAR.docx 

Good morning. Attached are the minutes from the 1A FAR Board of Directors March 22, 2012 teleconference. 

Diann 

Diann Schiessler 

UNL College of Law 

Assistant to Josephine (Jo) R. Potuto 

dschiessler2@unl.edu or diann@unl.edu 

(402) 472-7226 



MINUTES OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

1A FAR BOARD 

TELECONFERENCE 

Teleconference March 22, 2012 

Participants: 

Jim Atwood, University at Buffalo 
Percy Bates, University of Michigan 
Ken Casavant, Washington State University 
Fred Green, Troy University 
Rhonda Hatcher, Texas Christian University 
Josephine (Jo) Potuto, University of Nebraska, Lincoln 
Martha Putallaz, Duke University 
Brian Shannon, Texas Tech University 
Tom Stephens, Rutgers, State University of New Jersey, New Brunswick 
Jack Thomas, New Mexico State University 
Steve Turner, Mississippi State University 
Jennifer Strawley, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") 
in accordance with NCAA policy regarding minutes of all Association entities. While certain 
items on the NCAA 1A Faculty Athletics Representatives Board of Directors meeting’s agenda 
were acted on at various times throughout the meeting, all final actions within a given topic are 
combined in these minutes for convenience of reference.] 

The teleconference was called to order at 12:31 p.m. Eastern time by the chair, Jo. 

Upcoming Meeting with NCAA Leadership. Jo reported that she, Fred and Brian will be 
meeting with NCAA President Mark Emmert and Jim Isch, chief operating officer, April 
24. She asked for thoughts for topics for their discussions. Members were asked to email 
any ideas to the entire group. 

° Preparation for September 1A Faculty Athletics Representatives In-Person Meeting. 
Members of the 1A Faculty Athletics Representatives Board of Directors provided the 
following updates on agenda items for the September 1A Faculty Athletics 
Representatives in-person meeting: 
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Football Bowl Subdivision (FBS) Board of Directors Representative Panel. 
Percy reported that he is working on determining the panel members. 

Panel on the FBS and the Furore of the Football Postseason. Harvey Perlman, 
president of the University of Nebraska, Lincoln, has agreed to participate, but is 
only available Monday. Robert Shelton, executive director of the Fiesta Bowl, 
can attend Sunday or Monday. Jo is still working on identifying other members 
of the panel. 

Presentation by "Big Time Sports in America" Author Charles Clotfelter. Martha 
reported that Charles will be available to present Sunday. 

Panel on Academic Redshirting. Fred reported that Joe Lucky, president of 
National Association of Academic Advisors for Athletics, has committed a 
member of that organization.. 

Student-Athlete Well-Being Panel on Life Beyond Athletics and Moving Toward 
a Degree. Jo reported that Paul Rogers (who was not on the teleconference) has 
secured Chris Lowe, associate athletic director for finance at Southern Methodist 
University. Jim reported that Warde Manual, Director of Athletics at the 
University of Connecticut, agreed to serve on the panel. 

Remarks from President Mark Emmert. Jo reported that she is working on this 
part of the program. 

o Proposal 2012-2 (recruiting - on-campus evaluations - men’s basketball). Jo directed the 
1A Faculty Athletics Representatives Board of Directors to an email she circulated from 
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Connie Dillon, faculty athletics representative at the University of Oklahoma. Connie 
serves as the championship cabinet liaison for the Competitive Safeguards and Medical 
Aspects Committee. Connie sent the email to gain broader distribution to IA faculty 
athletics representatives so they will be aware of this piece of NCAA legislation on 
tryouts for men’s basketball prospective student-athletes. 

o Bylaw Review. Jim and Tom offered to send around the 1A Faculty Athletics 
Representatives Board of Directors’ bylaw review in a "track changes" format so 
everyone can see the changes they are recommending. 

° Women’s Basketball Coaches Association (WBCA) Outreach Update. Martha reported 
that she will be attending and presenting at the WBCA board meetings and general 
business sessions at the NCAA Division I Women’s Basketball Final Four in Denver, 
Colorado. 

6. Adjournment. The meeting adj ourned at 1:07 p.m. 

tnsaa/ama/i~l Administrators/Yurk, Katy/’DI FAR Board/March 22 Minutes IA FAR.docx/KEY:hrc/03272012 



From: 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <pntallaz@duke.edu;, 

Friday, April 27, 2012 6:02 PM 

’roberi taggax@bc edu’; ’hadley@umd edu’; ’sam~pardue@ ~csu e& ’; Broome, Lissa L <lbroome@email.unc.edu-~; ’carmicha@~4"u.edu’; 

’ ~odge@clemson edu’; ’s~ e bidstrup@chbe gatech e&’; ’pperrewe@cob.t?~u.edu’; " ’ ~ ¯ " " ’ .... ~ ¯ "" " " " cmccoy~i@med.mramt.edu, cmc~i@wrgln~a.edn, 

’laro’@vt.edu’ 

Fw: ct:aa-elite-clips Knight Comtnission wants BCS revenue distributed based on grad rates 

FYI tlcom Jo Petuto 

..... Original Message ..... 
From: Jo Potuto [mailto:jpotutol@unl.edu] 
Sent: Friday, April 27, 2012 05:59 PM 
To: Harvey Perlman <hperlmanl @unl.edu>; Tom Osborne <tosborne@huskers corn>; marc boehm <mboel~m@huskers.unl edu>; commie dillon <cdillon@ou.edu>; brian shalmon 
<brian shannon@ttu edu>; fred green <fegreen@troy.edu>; jack thomas <jthomas@nmsu.edu>; Jim At~vood <jatwood@buffalo.edu>; Jo Potuto <jpotutol @unl.edu>; jstrawley@ncaa org 
<jstrawley@ncaa.org>; ken casavant (casavamk@wsu.edu) <casavamk@wsu.edu>; l~’urk@ncaa.org <kyurk@ncaa.org>; Martha Putallaz, Ph.D.;Paul Rogers < crogers@mail smu.edu>; 
Percy Bates <pbates@umich.edu>; rhonda hatcher <r hatcher@tcu edu>; Diarm Schiessler <diann@unl edu>; Steve Turner <Turner@agecon.msstate.edu>; tom stephens 
<tstephens@spanport rutgers.edu>; anne curzan (acurzan@umich edu) <acurzan@umich.edu>; chris sahley <sahley@purdue.edu>; Chris Span (cspan@illinois.edu) <cspan@illinois.edu>; 
[)ale [3jorling <~jorlmg@VE~/2ED.V~’ISC EI)U>; Ellen Herman <ellen-herman@uiowa.edu>; Gene Parkin <gene-parkin@uiowa.edu>; jeff bolin <jtb@purdue.edu>; Jo Potuto 
<jpotutol @unl edu>; John Bruno <bruno I @osu.edu>; linda brady <lbrady@umn.edu>; Linda Caldwell <lindac@psu.edu>; matt wheeler <mbwheele@illinois.edu>; michael kasavana 
<kasavana@msu.edu>; Perp)~ Leo <leoxx001@umn edu>; Sheila McGuirk (mcguirks@svmvetmed.wisc.edu) <mcguirks@svm.vetmed.wisc.edu> 
Sut~iect: FW: cfaa-elite-clips Knight Commission wants BCS revenue distributed based on grad rates 

From the office of: 

Josephine (Jo) R. Potuto 
Richard H Larson Professor of Constitutional La~v 

and Faculty Athletics Representative 
College of Law 
University of Nebraska 
P.O Box 830902 
Lincoln NE 68583-0902 
DD 402-4~-1252 
]IN) FAX 402-472-38@ 

..... Original Message ..... 
From: cfaa-elite-clips [mailto:c~aa(~,i-aa.cora] 
Scnt: Friday, April 27, 2012 8:20 
To: Jo Potuto 
Subject: cfaa-elite-clips Knight Commission wants BCS revenue distributed based on grad rates 

Please join CFAA in supporting college football! 

Knight Cormnission wants BCS rcvenue distributed based on grad rates 

Brett McMurphy 
CBSSports.com 
26 April 2012 

HOLL’~VOOD, Fla. - While the conference cormnissioners continue to determine what college football’s playoffwill be in 2014, the Knight Commission on Intercollegiate Athletics has 
proposed a new - and radical way - of distributing the hundreds of million dollars in new BCS media rights revenue. 

The Knight Conm~ission’s report, obtained by CBSSports.com, recommends rewarding the individual schools and not the conferences based on academic standards and not on-the-field 
performance or market value. 

Instead of dividing up the media rights revenues among the cor~ferences, as it’s currently done, the Knight Commission recorcancnds the revenue is allocated to the individual schools. "The 
Knight Conmfission wants to ensure that the proj ected ’new’ media revenues from the FBS football postseason will be used to further strengthen the educational missions of our 
universities," the Knight Commission said. 

The proposal was sent to the 11 Football Bowl Subdivision commissioners, BCS executive director Bill Hancock and the FBS presidents 

"It’s noble to keep reinforcing the impoltance of academic success," Pac-12 con~missioner Larry Scott said. 

The Knight Commission proposed three payout models -- a proposed graduation success incentive fund sorted by NCAA football graduation rate. The Commission’s preferred model 
divides the football programs into three categories: Tier I (graduation rates of at least 70 percent), Tier II (graduation rates bet~veen 60 and 69.9 percent) and Tier III (graduation rates below 
60 percent). 

In the commission’s preferred model, Tier I and Tier II schools ~vould evenly split 50 percent of the ne~v media rights revenue with the remaining revenue split among the Tier I schools. The 
Tier III schools would not receive any revenue See the breakdown here 

Based on the projected amount of the new- media rights deal ($360 million), under the Cormnission’s model Tier I schools would each receive $6 34 million, Tier II schools would each receive 
$2.1 million and Tier III schools would receive nothing - but embarrassment tbr their sub-par graduation rates. 

Using graduation rates from 2001-04 - updated graduation rates would be used if this was in place in 2014 - 43 schools would have qualified as Tier I, 43 schools as Tier II and 34 schools as 
Tier III. 

"All I’d say is what the?’ proposed is a completely different philosophy than what exists," Scott said. "Our philosophy [in the BCS] up until now- has been payments ought to be based on 
’value’ 



"It’s a vastly different approach philosophically but I’m glad the Knight Commission is out there reinforcing academic success and ~vhat we do." 

Scott said the commission’s recommendation would get "serious discussion." 

The commission’s proposal stated its approach is "to ’create incentives’ for athletics programs to be more focused on their athletes’ academic success. The financial amounts that would be 
received by institutions under the proposed models are proj ections based on current Graduation Success Rates (G SR) By the time a new revenue distribution system would be implemented, 
updated GSR scores would be applicable and could significantly alter the representations in these models. 

"These models also require a change in the historical revenue distribution model for postseason football where revenues flow directly" to conferences to distribute to their members The 
proposed models would require a centralized distribution system for the graduation success incentives so that individual institutions [not cotffcrences] would receive the appropriate 
incentive distribution." 

The Knight Cor~,nission also said that these distribution models "were consistent with antitrust principles." 

The Knight Commission concluded its report saying it "believes that the implementation of an incentive program for graduation success is consistent with promoting the endtaing values 
that have become a central focus of this new- era of reform. One of those values is that academic success must be paramotmt. The Graduation Success Incentive Fund described above 
aligns revenues to support and promote that value. 

Like Larl?, Scott said it’s a noble idea. But there’s no way" the conference corcanissioners will approve a financial model where nearly 30 percent of the schools would receive no revenue 
because of low graduation rates. 

This bulletin is intended only t’or CFAA-Elite-Clips subscribers. 
CFAA [CFAA@tampabay.rr. com] 
College Football Atmual Advantage 
P.O. Box 92086 
Lakeland, FL 33804-2086 
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Attached are tire minutes from the 1A FAR Board of Directors April 26, 2012 telecorffea-e~ce. 

Rhonda Hatcher 

Secretapy of the 1A FAR Board of Directoi’s 

Facu]ty AttJletics Represent,~five, TCU 
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MINUTES OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

1 A FACULTY ATHLETIC S REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference April 26, 2012 

Participants: 

Jim Atwood, University at Buffalo 
Ken Casavant, Washington State University 
Fred Green, Troy University 
Rhonda Hatcher, Texas Christian University 
Josephine (Jo)Potuto, University of Nebraska, Lincoln 
Brian Shannon, Texas Tech University 
Jack Thomas, New- Mexico State University 
Steve Turner, Mississippi State University 
Jennifer Strawley, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") 
in accordance with NCAA policy regarding minutes of all Association entities. While certain 
items on the NCAA 1A Faculty Athletics Representatives Board of Directors meeting’s agenda 
were acted on at various times throughout the meeting, all final actions within a given topic are 
combined in these minutes for convenience of reference.] 

The teleconference was called to order at 12:33 p.m. Eastern time by the chair, Jo. 

1. Summer Teleconference Schedule. Members of the Board agreed to the following 
summer schedule for teleconferences: 

a. May - none. 

b. June 14 at 12:30 p.m. Eastern time. 

c. July 26 at 12:30 p.m. Eastern time. 

d. August 16 at 12:30 p.m. Eastern time. 

e. September - none. 



The Board also agreed to address the monthly call dates and times for the 2012-13 
academic year at their September in-person meeting. 

Mountain West Representative. Rhonda reported that Jean Perry, faculty athletics 
representative at the University of Nevada, will replace her as the Mountain West 
Conference representative on the Board. 

Meeting with NCAA Leadership. Jo reported that she, Fred and Brian met with NCAA 
President Mark Emmert and Jim Isch, chief operating officer, April 24. She indicated 
they had a candid discussion on the working groups and reported that Mark and Jim 
noted the NCAA is taking a more measured approach with new legislation than it did 
initially. 

Annual Meeting Preparation Updates. Board members provided the following updates on 
agenda items for the September I A Faculty Athletics Representatives in-person meeting: 

New Faculty Athletics Representatives. The group went through a list of new 
faculty athletics representatives to determine if anyone knew them and could pair 
with them during the meeting. Members learning of new faculty athletics 
representative appointments in their conferences should fo~wcard the information 
to Diann Schiessler. 

Football Bo~vl Subdivision (FBS) Board of Directors Representative Panel. 
Sydney McPhee, president of Middle Tennessee State University, will be able to 
attend and represent the NCAA Division I Board of Directors. 

Panel on the FBS and the Future of the Football Postseason. Jo reported that Bill 
Hancock, executive director of the Bowl Championship Series (BCS), Harvey 
Perlman, president of the University of Nebraska, Lincoln and Robert Shelton, 
executive director of the Fiesta Bowl, are all confirmed. 

Panel on Academic Redshirting. Charli Turner Thorne, head women’s basketball 
coach at Arizona State University and President of the Women’s Basketball 
Coaches Association (WBCA), has agreed to participate. Joe Luckey, president 
of the National Association of Academic Advisors for Athletics, has committed a 
member of that organization, but has not yet indicated who that will be. The head 
men’s basketball coach for the panel is yet to be determined. 

Student-Athlete Well-Being Panel on Life Beyond Athletics and Moving Toward 
a Degree. Chris Lowe, associate athletic director for finance at Southern 
Methodist University will be on the panel. Warde Manuel, director of athletics at 
the University of Connecticut has also agreed. 

tnsaa/ama/M1 Administrators/Yurk, KatyiDI FAR Board/April 26 Migrates IA F?uR.docx/KEY:hrc/05082012 



Update from President Mark Emmert on the Work of the Presidential Task Force 
Working Groups. Mark has confirmed for Monday, late morning. 

Schedule. The overall schedule for the meeting has not been finalized. Monday 
morning will likely be the BCS panel just before Mark. Charles Clotfelter who 
will present his book "Big Time Sports in America" is available Sunday only. 

Bios and Contact Information. Jo reminded the members that contact information 
and a short bio for each speaker should be sent to Diann. 

Bylaw Review. Jim reported that the bylaw review will occur at the September meeting 
and that the bylaws will be presented side-by-side so the proposed changes can be seen 
clearly. 

Other Business. Jo reported that Dave Schnase asked Brian to replace Dydia DeLyser on 
the Rules Working Group and Brian agreed. Dave also indicated that the NCAA is 
working on a new initiative that will send staff out to campuses. 

7. Adjournment. The meeting adjourned at 1:05 p.m. 
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FARA Division I Institute 2012 

FAR Action Plan 
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~ ~u Priority 

"~ ~ Level 
~.o HML 

Focus Area Current Situation GOAL 
Measure 

ofsuccess 
Actions Required Timing Reward 
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FAR fi~dns Hauser, FAR Roles DeLyse~; DI Inst 5-12.pdf 

Please find a pdf file attached that pr’ovides the slides for Session 

D. E, Clough 
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Foundations 
of the FAR Position 

Alan Hauser 
Appalachian State University 

.J 

® 1852" Beginning of Intercollegiate 
Athletics 

® 1870s: Faculty attempt to assert control 
over intercollegiate athletics 

¯ Students Resist 

® 1874: Pres. McCosh (Princeton) 
expresses concern over lack of control of 
college sports 

® 1880s: Faculty Athletics Committees 
arise, addressing certain problems: 

¯ Amount of S/A time away from class 

Use of Professional Athletes 
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Control of intercollegiate athletics 
remains at the institutional level 

By the 1890s, most institutions have 
faculty athletics committees 

//~1882: President Charles Eliot (Harvard) advocates inter-institutional control of athletics, 

, No action 

® 1883: Eliot persists. Eight schools meet in 
N.Y., develop resolutions 

o They still favor institutional self-determination 

® Resolutions proposed: 

° No professional players or coaches 

¯ No competition against non-college teams 

o Four year limit on athletics participation 

o Each campus should have a faculty athletics committee 

® 21 schools vote on these resolutions 
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1880s: "Professional coaches" continue to 
appear, student athletes still paid 

1898: Brown Conference. All Ivy Leagues 
schools, except for Yale 

Newer problems: 
¯ Eligibility of Athletes 

¯ Some compete for more than 4 years 

° No definition of progress toward degree 

° No definition of"amateur" 

~’7 faculty members formulate 20 
proposals for intercollegiate athletics 
Most not adopted nationally, but some are 
adopted by individual campuses 

Each campus must have an athletics committee 

This committee must approve coaches, trainers, 
captains 

This committee must approve all athletic 
contests 

Only four years of competition for student 
athletes 

Transferring students must sit out a year 

Only students in good academic standing may 
compete 
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1895-1914" Eight major conferences formed 
¯ E.g., 1895, the Intercollegiate Conference of Faculty 

Representatives (Big 10) 
¯ Conferences controlled by FARs 

c. 1900: Major problem: No clearly defined 
national policy makers in collegiate athletics 
Dec. 1905: Chanc. Henry McCracken (NY 
University) calls FARs to deal with alarming 
increase in student injuries and deaths in 
football 

¯ 68 institutions are represented 
° They form the IAAUS (Intercollegiate Athletics 

Association of the United States) 

® 1912: Renamed the NCAA. Intercollegiate 
Athletics now has a governing body 

,~c.1880-1920: Formation of NCAA and 
numerous athletics conferences marks 
the highpoint of FAR control of athletics 

1920s: Athletics Directors begin to assert 
themselves 

¯ Form an Athletics Directors conference 
¯ Presidents disorganized and ineffective 

FAR position still only loosely defined, by 
each institution 

No national organization for FARs 

4 
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® 1977: Study of FAR position by NCAA 
Research and Executive Committees 

® FARs perform various duties 

¯ No consistency from campus to campus 

® NCAA President Ramer suggests: 

° Producing Handbook listing typical FAR duties 

responsibilities 

¯ Developing a job description for each FAR 

¯ Providing monetary support for FARs in the 

performance of their duties 

® 1985: 
NCAA Convention 

® 1987: FAR Task Force formed to advise 
newly-formed Presidents Commission 

¯ Reviews pending legislation 

® 1989: Bylaws for FARA, first national 
organization for FARs, ratified 

® Jan 1989: NCAA legislation 

° requires each institution to designate a FAR who 

¯ must hold faculty rank and 

° not be a coach or administrator in athletics. 

First "special" meeting of FARs at the 
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989" Knight Commission formed 

992" FARA adopts guidelines for FARs 

®Questions? 
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Roles of the Faculty Athletics 

Representative 

On campus, in the conference, and in the NCAA 

Dydia DeLyser 
Associate Professor of Geography, LSU 

The FAR’s responsibilities lie in 
three.bi~-areas: 

ca Academic integrity (within the athletics program) 

ca Student-athlete well-being 

ca Institutional control (of the athletics program) 
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"Institutional Control" 
Institutions are responsible for administering their athletics 
programs in compliance with NCAA rules, and for creating an 
atmosphere of rules complia_~ ..... 

Institutional control is demonstrated by: 

ca Strong NCAA rules education 
ca Effective monitoring systems in place 
ca Appropriate resources allocated 
ca Enforcement and reporting of violations 

The CoI has stated that "elite" programs require heightened 
resources and monitoring 
ca 75% of all maJor-infractions cases occur in DI 
ca 65% of those involve football, men’s basketball, or both 

ca The FAR’s oversight is a critical component 

FARs on campus 
ca Intercollegiate athletics takes place on college/university campuses 

ca The FAR ensures a faculty voice in intercollegiate athletics 

A "regular" faculty member; ser~Te~e pleasure of the CEO 

ca 82% report directly to CEO (survey respondees) 

ca However 77% (respondees) appointed without faculty governance input 

ca Faculty and CEO trust are both important 

ca Some institutions have terms and term limits 

ca 66% do not have terms (survey respondees) 

ca 89% have no limits to their terms, or number of terms (survey respondees) 

ca FAR is an opportunity fbr diversity as yet underutilized in DI: 

ca Only ~34% are women (up from ~ 14% in 2001) (survey respondees) 

ca Only ~11% are non-white (a % unchanged since 2001) (survey respondees) 
16 
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FAR responsibilities and activities 

Those occurring very regularly, or continually 

Those occurring periodically, but regularly 

Those that may occur at any moment 

Regularly and continually .... 
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The Role of the FAR 
Senior faculty advisor to the CEO on Athletics 

Communications link be~w~ty and Athletics 

ca Report regularly to the Faculty Senate on Athletics 

ca Raise awareness on campus of Athletics issues 

Communications link between faculty and Athletics 

ca Raise awareness in Athletics of Paculty issues and concerns 

ca Advise Athletics senior leadership 

Chair or serve on the Institution’s Athletics Council/Board 

Represent the Institution in official communications with the 
NCAA 

ca The FAR is one of only five individuals who can do so (the others 
are the CEO, AD, SWA, and Compliance Coordinator) 

FAR education and 
engagement 

ca Conference meetings annually (number varies per 
conference) 

ca NCAA Convention (may be voting delegate) (January) 

ca NCAA Regional Rules seminar (May or June) 

ca FARA Annual Meeting and Symposium (November) 

ca 1A FAR Annual Meeting (September) 

ca Serve on NCAA Councils, Cabinets, and Committees 
(Conference nomination) (times vary) 

ca In Division I all Cabinets and Councils must have 20% FARs 
2O 

10 
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Athletics oversight is a partnership 
FAR meets regularly with and/or has open lines of communication 
with: 
ca President/Chancellor .._ @~@ ..... 
ca Athletics Director 

ca Compliance staff 
ca Senior Athletics Administrators (SWA, etc.) 
ca Other units in Athletics (trainers, medical staff, nutritionist, etc.) 
ca Dean of Students 
ca Academic Affairs 
ca Academic Center for Student-Athletes 
ca Admissions 
ca Registrar 

ca Financial Aid 

Serves on search committees in and related to Athletics (coaches, 
senior athletics administrators, academic advisors, etc.) 

21 

The FAR works closely with 
Compliance 

Most FARs work closely with their Compliance staff 

Monitoring NCAA violations 

Overseeing NCAA rules compliance 

Tracking elusive and vexing issues 
c~ Boosters 

c~ Agents 

c~ Phone calls and text messages 

22 
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The FAR will certify and sign 
critical documents including: 

Initial and continuing eligibility certifications 

Progress toward degree 

Squad lists 

Outside-aid certifications 

Travel schedules 

Waiver applications 

23 

The FAR monitors academic 
performance of student-athletes 

GSR (and FGR) 

APR 

Tracking majors and courses 

Interaction with the Academic Center staff 

24 

12 
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Tracking majors and courses 

The FAR monitors the majors of student-athletes, 
and the courses they take 

c~ Clustering in courses 

ca Clustering in majors 

c~ Course availability 

c~ Missed-class time 

Degree completion 

25 

Academic Center 
FAR maintains close relati~Nr~s~with: 
ca Academic Center director 
ca Academic Center staff (advisors, learning specialists, etc.) 

FAR works with Academic Center staff" to ensure: 
c~ Proper procedures are followed in tutor hiring and training as 

well as in tutorial sessions 
ca Appropriate academic advising is provided to student-athletes 
c~ Appropriate class monitoring (attendance) 
ca Equity in advising services offered 
ca Sufficient resources are provided 
c~ Coaches and Athletics administrators are properly infbrmed 
ca Coaches and Athletics Administrators are not improperly 

involved 
26 
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FAR and Coaches 

Build relationships w~ Coaches 

ca Meet with each Head Coach (and Assistants and team) 

ca Attend practices 

ca Academic meetings 

ca Keep apprised of academic situations 

ca Ensure that coaches do not contact faculty members 
directly 

ca Playing and practice time restrictions 

ca Travel (fair and appropriate) 

ca Recruits 

ca Ongoing rules education and coaches’ exams 

27 

Student-athlete well-being 
ca New- student-athlete orientation 

ca Exit interviews of student.at_h_l~’~-. 

ca Student-Athlete Advisory Committee 

ca NCAA & Conference post-graduate scholarships 

ca Hourly and weekly limitations on athletic activities 

ca Independent (confidential) source of advice and support 

ca Advocate for student-athlete well-being on campus, in the 
Conference, and in the NCAA 
ca In craRing Conference/NCAA legislation 
ca In determining the Institution’s position on legislation 

ca In enforcing campus policies (eg. make-up exams) 

ca Advocate for student-athlete me~al- and physical-health issues 

14 
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Supports student-athletes by 
c~ Attending competitions .......... 

ca Attending team practices 

ca Attending press conferences 

ca Traveling with teams 

c~ Participating in SAAC meetings, orientation, exit interviews 

c~ Attending academic meetings 

ca Teaching them in classes 

c~ V~Triting post-graduate scholarship nominations 

ca Getting to know them 

29 

Periodically ~ut regularly .... 

3O 

15 
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The FAR must be directly involved in significant 
periodic reviews of Athletics 

Athletics certification 
ca Every ten years; a more-than year-long process 

ca Currently suspended (for 2 years) 
ca Includes detailed self-study covering four areas (academic 

integrity, governance and commitment to rules compliance, 
commitment to equity, and student-athlete well-being) 

Title IX evaluation--for those in "prong three" 
ca Every 4 years; a more-than year-long process 
ca Under "prong three" the Institution undertakes a detailed study of 

the full and effective accommodation of the underrepresented sex 

Conference-based Compliance Review 
ca Periodically; scheduled by Conference 
ca Includes Conference staff, out~ide entity in interviews and review 

And, at an f’Noment .... 

32 
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Violations management 

When violations are alksac.ck the FAR works with 
Compliance to investigate allegations, report 
violations, and recommend corrective action 

The process, and the FAR’s role, depends upon the 
violation 
ca Secondary violations 

ca Major violations 

In major violations, the FAR plays a central role in 
investigations, the preparation of written reports, and 
in eventual hearings and fulfillment of penalties 

ca The FAR should avoid leading such investigations 

ca The FAR keeps the President/Chancellor informed 

For each FAR and each campus, 
adaptability is key 

As a faculty member, the FA~0 retain a faculty role 

ca The FAR’s is a part-time job in a full-time world 
ca Many of the FAR’s responsibilities are shared in systems and processes 

with built-in checks (part of institutional control) 

Each FAR on each campus articulates the job responsibilities 
differently 

Different, always emergent, campus circumstances dictate varied 
specific activities and intensifies of engagement 
ca In DI: 15% (of survey respondees) spend spend 1-5 hours/week 
ca 40% spend 6-10 hours/week 
ca 15% spend 11-15 hours/week 
ca 22% spend more than 15 hours/week 

34 
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To accommodate the responsibilities of the 
role the DI FAR must be compensated 

ca Release time (from tea_ch~,~ _. 
ca only 45% (respondees) reported receiving release time 

ca Summer salary 

ca 42% (respondees) receive additional compensation 

ca 29% of DI FARs surveyed reported receiving no monetary 
compensation or release time 

ca Administrative or GA support 

ca 76% (repondees) reported receiving no clerical support 
ca 22% (respondees) have less-than full-time clerical support 

ca Compensation for affected academic unit, etc. 

ca Travel stipend 

ca This financial support for the FAR’s activities shall not come 
directly from Athletics 
ca 70% reported their budget came from the CEO’s office 

35 

What else? 

Questions and discussion? 

36 

18 
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The FAR oversees campus monitoring 
of initial eligibility requirements 

ca Certification officer shQ.u!@~.~uJ~ide of Athletics 

ca High-school core courses 

ca Minimum SAT/ACT scores 

ca Must meet NCAA, Conference, and institutional 
requirements 

ca Must be certified for practice and competition 

ca Transfer students: 2-4, 4-2-4, 4-4, and international 
c~ Must meet progress-toward-degree requirements when they 

transfer 
c~ Student-athlete well-being considerations 

The FAR oversees campus monitoring 
of continuing eligibility requirements 

ca Certification officer should be outside of Athletics 

ca Each student-athlete must be certified each semester 
for practice and/or competition 

ca Must pass 6 hours in previous semester; 18 hours in 
previous 2 semesters 

ca Must complete 24 hours by 3ra semester (incl. summer) 

ca Progress toward degree: 40/60/80% in years 2/3/4 

ca GPA requirements: 90/95/100% in years 2/3/4 

19 
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Squad Lists 

The Institution’s list of all student-athletes on a team 

ca Includes their (academic) eligibility status, and their 

playing status 

ca Tracks "counters" in NCAA financial-aid limits for each 

sport 

Must be completed for each sport before their first date 

of competition 

ca Signed by the Head Coach, AD, Registrar/Admissions, 
Financial Aid, and FAR; verified by Compliance 

Outside Aid 

Many student-athletes earn scholarships unrelated to 
athletics ability 

ca Those student-athletes do not "count" against the 
financial-aid limits in that sport 

The FAR must verify that athletics was not a criterion 
in these awards 
ca The FAR’s signature on the Outside Aid form so verifies 

2O 
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Travel schedules 

Detail each team’s semesterly regular-season 

competition travel plans and list days of missed class 

due to those competitions 

Must follow Institutional guidelines for missed-class 
time 

ca The FAR’s signature so verifies 

Waiver applications 

ca Any athletics department can apply for a waiver of 
NCAA rules on specific grounds: 

ca initial eligibility 

ca progress toward degree 

ca student-athlete reinstatement 

ca subcommittee for legislative relief 

ca Must be signed (and!or compiled) by the FAR 

21 
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FAR diagram -- Penn State 

BubbleDiagram v3 FINAL.pdf 

A neat Venn diagram from I.inda Caldwell and her colleague in civil engineering at Penn State. 
D. E. 
From: @gmail.com [mailto: @gmail,com] On Behalf Of linda caldwell 
Sent; Monday, May 2:t, 20:t2 9:23 AM 
To; David Clough 
Subject: FAR diagram -- Penn State 
Here is the diagram, by’ Jeff Laman, professor of civif engineering at Penn State 

(~LI: (~o and Do Listen and Leea]~ I Inspire and Lead! 

Linda L. Caldwell, Ph.D. 
Distinguished Professor of Recreation, Park and Tourism Management and Human Development and Family Studies 
Director, College of Health and Human Development Global Leadership Initiative (http:i/Vcww.hhdev.psu.eduigli/) 
D1 NCAA Faculty Athletics Representative 
801 Donald H. Ford Building 
Penn State University 
University Park, PA 16802 
+1 814 863 8983 (voice mail) 
+1 814 867 1751 (fax) 
Departmental web page: http:!iwww.hhdev.psu.eduirptmi 



iNTERCOLLEGIATE ATHLETICS: iNTERSECTIONS 

___jz~~OARD OF TRUSTEES 

~ ADMINISTRATION 

~ UN~-~~ 

ACADEMICS                 MORGAN 

CENTER 

ATHLETIC 

DIRECTOR 

I~TE~COLLG~ATE 
AThLETiCS 

Note: This Venn diagram indicates areas oj~ responsibility intersection among the BOT, UFS/IAC, IFS, FAR, MASCA, 
and Intercollegiate Athletics as it relates to academics. For brevity, fines oJ: reporting are not presented here. 
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Aria~ma Smith-Martin <Amanna.martin@nicholls.edu-~; Be Stoney <bstoney@ksu.edu>; Chet Cooper <crcooper01@ysu.edu>; 

Christopher Huntley <chuntley@fairtield.edu>; David Schecter <Schecte@csnt?esno.edu>; Frank Messina <finessina@uab.edu>; George 

Haynes <haynes@monta~a.edu-~; Heather Barber <Iieather.Barbe@unh.edu-~; Howard Chudacoff<ttoward Chudacofl~a)brown.edu>; 
JeffRoberts --~jjrobe(ts@tntech.edu>; Jim Atwood <jatwood@buffalo.edt~,; Joe Fink <jfink@uky.edu>; Joe Marolla 

<-jmaacolla@vcu.edu>; Ken Belanger <kbelange@colgate.edu>; Laura Schopp,nann <laura.schoppma~n@shu.edu>; Linda Ca]dwell 

<lindac@psu.edu>; Bmome, Lissa L <lbroome@email.unc.edu>; Ludmilla Wells --~lwells@fgcu.edu>; Mike Pinegar @np5@byu.edu>; 

Renae Chesnut <Renae.chesnut@drake.edu>; Sister Rose Ann Fleming <Heming@xavier.edu>; Tod Pe:D" <rtpen3@iupui.edtc,; Vince 
Benign <benigniv@cofc.edu>; Virginia McGovem <mcgovem@msmary.edu~--; William Smith <~William.smith@utah.edu>; Alan Hauser 

<hauseraj@appstate.edn>; Christine Copper <ccoppe@usna.edu>; Dydia DeLyser <dydia@lsu.edn>; Patrick Devine 

<pdevine@kennesaw.edu> 

Relating to Student-Athletes 

2012 DI Institute Session 2 Relating to SA - Active Listening.pdf 

Here is a pdf of Patrick’s slides for tiffs afternoon. 

Dave 



5/21/2012 



5/21/2012 



5/21/2012 



5/21/2012 

4 



From: 
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To: 
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Attach: 

David Clough <~David.Clongh@colorado.edtc> 

Monday, May 21, 2012 5:29 PM 
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JeffRoberts --~jjrobe(ts@tntech.edu>; Jim Atwood <jatwood@buffalo.edt~,; Joe Fink <jfink@uky.edu>; Joe Marolla 

<-jmaacolla@vcu.edu>; Ken Belanger <kbelange@colgate.edu>; Laura Schopp,nann <laura.schoppma~n@shu.edu>; Linda Ca]dwell 

<lindac@psu.edu>; Bmome, Lissa L <lbroome@email.unc.edu>; Ludmilla Wells -dwells@fgcu.edu>; Mike Pinegar @np5@byu.edu>; 

Renae Chesnut <Renae.chesnut@drake.edu>; Sister Rose Ann Fleming <Heming@xavier.edu>; Tod Pe:D" <rtpen3@iupui.edtc,; Vince 
Benign <benigniv@cofc.edu>; Virginia McGovem <mcgovem@msmary.edu~--; William Smith <~William.smith@utah.edu>; Alan Hauser 
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Grieger, Anne f, (annegriege@ncaa.org); Mike Miranda <mmimn~ncaa.org>; Smith, Alex (asmith@ncaa.org) 

Hot Topics Session -- Slides 

Hot Topics.pdf 

f,’lease find a pdf fife attached that provides the slides for’ Session 3 --- Hot Topics in Division 

D~ E, Clough 



Division I FAR Institute 

NCAA Division I 

Hot Topic Updates 

Background and Overview 

Working groups were created after the August 
20t 1 NCAA Presidential Retreat. 

To affect needed change in the areas of 
student-athlete well-being, academics, NCAA 
bylaws, the enforcement and penalty process, 
and fiscal sustainability in Division 1. 



NCAA Working Group on Collegiate Model = Student= 
Athlete Well-Being. 

NCAA Working Group on Collegiate Model w Resource 
Allocation. 

, NCAA Working Group on Collegiate Model - Rules. 

NCAA Working Group on Collegiate Model - 
Enforcement. 

, NCAA Division I Committee on Academic Performance. 

Student-Athlete Well-Being 
Working Group 

Charge: Develop a package of 
recommendations that support student-athlete 
well-being where greater flexibility can be 
employed on a conference=by-conference 
basis. Examples for consideration shall include 
grants-in=aid and multiyear scholarships. 



NCAA Proposa~ No. 2011-97 F~NANCIAL AID -- EUG~B~UTY FOR 
~NST~TUT~ONAL F~NANC~AL A~D -~ FORMER STUDENT~ 

ATHLETES; PERIOD OF ~NSTITUT~ONAL F~NANC~AL A~D 
AWARD ~- iViULT~YEAR GRANTSqN~AID 

Intent: To specify that if a student’s athletics ability is 
considered in any degree in awarding financial aid, such 
aid shall neither be awarded for a period less than one 
academic year nor for a period that would exceed the 
student’s five-year period of eligibility; further, to specify 
that institutional financial aid may be awarded to a former 
student-athlete for any term during which he or she is 
enrolled (full time or part time). 

Adopted by NCAA Division I Board of Directors in October. 

Miscellaneous Expense Allowance 

Purpose: Assist student-athlete in meeting full 
cost of attendance not covered by current 
NCAA financial aid model. 

Seeking feedback on several possible options, 
including a need-based option or institutional 
supplement to the NCAA Student-Athlete 
Opportunity Fund, 



Charge: Review current practices and rules at 
the institutional and NCAA levels and 
recommend efficiencies that recognize the new 
economic realities. 

Resource Allocation Worldng 
Group 

Majority of recommendations were defeated by the 
Board of Directors. 

NCAA Division I Championships/Sports 
Management Cabinet will study the appropriate 
number of competitions in each sport. 

Issue of noncoaching personnel limits referred to 
Rules Working Group. 



increases to initiaPeiigibiiity standards° 

Increases to two-year college transfer 
requirements. 

Minimum academic expectation for 
participation in postseason competition. 

New lnitialoEligibility Standards: 
Three Possible Outcomes 

Full qualifier = competition, athletics aid, and 
practice in first year. 

Academic redshirt = athletics aid in first year 
practice in first regular term. 

Nonqualifier = no athletics aid, practice or 
competition in first year. 



NCAA Division I F~li Q~alifier 
Core-course progression, 

. Must complete 10 core courses before seventh 
semester of high school (e.g., senior year). 

. Of the 10 core courses completed, seven must be in 
the area of English, math, or science. 

. These 10 core courses become "locked in" for the 
purpose of GPA calculation. 

o A repeat of one of the "lockedqn" courses will not be used if 
taken after the seventh semester begins. 

Two-Year College Transfers 
New Requirements for QUALIF~ERS 
To COMPETE at time of transfer: 

Must have a 2.500 or better transferable GPA. (This is an 
increase from the current 2°000 requirement.) 

May use a maximum of two physical education activity credits in 
ALL sports (currently applies only to men’s basketball). 

All other current requirements would remain in effect (e.g., spent 
at least one full=time semester/quarter at two=year college, 
completed an average of 12 semester/quarter hours of 
transferable degree credit for each term of full=time attendance). 



Two-Year College Transfers: 
Changes for NONQUAUF~ERS 

Increase transferable GPA from 2.000 to 2.500 for 
competition purposes only. 

Expand physical education activity course limit of two credits 
to ALL sports (currently applies only to men’s basketball). 

Require completion of transferable core credits as follows: 
three-semester/four-quarter hours of math, three- 
semestertfour-quarter hours of natural/physical science, 
six-semester/eight-quarter hours English. 

Science would be the new requirement, 

Access to Postseason Competition 
Established 930 NCAA Division I Academic Progress 
Rate (APR) as a minimum academic standard to 
participate in postseason competition. Transition to this 
benchmark to occur over next three years. 

Postseason includes all postseason events conducted 
after last regular season contest or end of conference 
tournament (e.g., includes Women’s National Invitation 

Tournament). 

Effective with postseason conducted in 2012-13 and 
beyond. 



Three 

LEVEL-ONE: 

Playing and 
Practice: 

(4 hours/1 day per 
week in season, 
to be replaced 
with academic 

activities) 

New Penalty Structure: 
Levels Immediately Effective 

LEVEL-TWO: 

Playing and Practice: 
Four hours/1 day per 

week in season AND out 
of season as follows: 

Nonchampionship 
season/spring football 

eliminated 

OR 

10% of season/contests 
for sports with no 

~nonchampionship season2~ 

LEVEL-THREE: 

Menu of Penalties 

Teams would be 
subject to Level- 
Three penalties 

until APR 
improves. 

NCAA Working Group on the 
Collegiate Model- 

Ru~es Overview 

Charge, Reduce the number of unenforceable 
or inconsequential rules that do not support the 
NCAA’s enduring values; and modify the rules to 
emphasize the most strategically important 
matters. 



Redefine competitive equity. 

Rules must support values° 

Fewer regulations. 

More reliance on local decisions when appropriate° 

Appropriate penalty structure° 

Three Key Areas 

Institutional commitments, 

Operating bylaws, 

Issues related to structure/process, 



institutional Commitments 

Recommended changes are designed to: 

More accurately capture the fundamental 
principles of the Collegiate Model; 

o Update arguably obsolete language; and 

o Streamline and simplify provisions in NCAA 
Constitution 2. 

Operating Bylaws 
Intended to regulate day=to-day activities. 

Should have a nexus to institutional commitments. 

Phase I - Part I review consists of NCAA Division I Bylaws 
11 (personnel), 13 (recruiting) and 16 (awards and benefits). 

Phase I - Part 2 review consists of Bylaws 12 (amateurism) 
and 14 (eligibility). 

Phase I1 review consists of Bylaws 15 (financial aid) and 17 
(playing seasons). 

10 



Operating El;yiaws 

Is the bylaw meaningful and of consequence? 

o Is it an issue that merits a national regulation or can it simply be 
addressed by institutions or conferences? 

, Does it support one or more commitments? 

o Is the rule necessary? 

Is the bylaw enforceable? 

Does the rule present signit]cant challenges either in monitoring 
compliance or proving violations? 

Does the bylaw further studentMathlete success? 

, Academic and/or athletics success, 

What challenges may arise as a result of the change? 

Next Steps and Timing 
Outreach - membership feedback, 

Spring and summer conference meetings. 

Other outreach efforts. 

October 2012 or January/April 2013 Board meetings~ 

Legislative recommendations considered. 

Immediate action is unlikely, 

NCAA Working Group on Collegiate Model - Rules would 
recommend comment window for such recommendation, 

11 



Why Do This? 

Culture of winning versus integrity. 

, Risk=reward analysis. 

Increase in third-party interference and 
influence, 

Public and membership distrust of the NCAA’s 
ability to police itself. 

12 



How We Do This... 

Establish multilevel violation structure, 

Overhaul process, 

Develop penalty guidelines. 

Define shared responsibility. 

Multilevel Violation Structure 
Four proposed ~evels: 

¯ Level I: Severe major (e.g., academic fraud). 

¯ Level I1: Major (e.g., coaching limitations). 

¯ Level I11: Secondary (e.g., limited early contact). 

¯ Level IV: Limited (e.g., recruiting correspondence). 

Remaininq ~ssues: 

Refine definitions. 

More examples needed in report - creating resource library. 

13 



Expanded NCAA Committee on Infractions (COl) to 24. 

Use of s~x to seven person pane~s of COl to hear Level ~ and I~ cases 

h~c~usion of cL~rrenLiformer presidents, current/former ADs and former 
cosches, 

Redesigned a~egations: reference to evidence supposing charges. 

More streamlined approach to processing Level ~1 cases. 

Traditional approach to Level ~1~ cases (secondary). 

Conference review of Level IV cases. 

Remaininq Issue: 

Implementation plan for additional COl members. 

Head Coach Responsibility 
If violations occur in coach’s program, presumption of coach 
responsibility. 

¯ Results in head coach control violation (Bylaw 11.1.2.1). 

¯ Head coach suspended from 10 to 100 percent of the season. 

Level II1 (secondary) violations in football, men’s and women’s 
basketball. 

¯ Designated list of intentional Level 111 violations (serious 
secondary)~ 

¯ Head coach suspended from a contest when staff member 
commits violation. 

14 



Findings of Lack of institutional Controlo 

= President’s name listed on public infractions report, 

= AD’s name listed on public infractions report. 

= Head coach’s name listed on public infractions report. 

o Failure to lVlonitor. 

= AD’s name listed on public infractions report, 

2012 Time ine and Next Steps 
January 12: General concepts reported to Board. 

Janua~’,i 30: Working group p~’ovided preliminary report to membership. 

February to March: Input from membership and othe~*s. 

A[3r!~ 10: Working g~’oup revised proposals based on feedback. 

April 26: Interim report to Board and membership SIJpportive of ~*ecommendations. 

Ma,i to June: Continued outreach i conference meetings; seminars. 

JIJIV: Working g~*oup will revise proposals as needed 

August 2: Board meeting. A maiority of Enforcement Wo~’king Group 
i’ecommendations have August 2013 effective date but some (e.g. amended rationale 
of Bylaw 11.1.2.1) have an August 2012 effective date. 

Audust -TBD: Enforcement Working Group continues to ~*efine, ~*esolve and educate 
the membership ~*egarding the implementation of recommendations approved/ 

adopted by the Board. 

15 



NCAA Division 

April 2011 Board of Directors charge: 

New program should focus on t~e student-athlete 
experience and be simplified, streamlined and technology- 
driven~ 

Board adopted emergency legislation to suspend athletics 
certification activities, effective immediately. 

All active Division I institutions expected to continue to 
make progress on any plans for improvement during 
most recently completed self-study process. 

Timeiine 
Solicit membership input on concepts, possible 
accountability measures and use of a pilot group of 
voluntar~ institutions 

Recommend Board approve legislation that provides 
basic framework, purpose of new program & required 

Spring: Continued membership feedback. 
Fall: Data collection for academics, gender & diversity 

Data available for the membership to review, 

16 



Data collection for fiscal & SA 
experience. 
Begin discussions about possible 

Finalize decisions regarding benchmarks. If 
determined to be appropriate, legislation could 
be put forward for consideration 

Possible benchmark requirements 
implemented. 

New Approach 
The new program will function not as an accreditation 
process but instead serve as an ongoing review on the 
health of an athletics program. 

It will allow for consistency in analyzing data and 
evaluations among different institutions. 

It will provide a better and more contemporary tool to 
assess athletics programs and then make changes to 
improve the student-athlete experience. 

Institutions will no longer be required to produce a self= 
study report. 

Committee will not render a certification decision. 

17 



Required electronic sign-off by chancellor/president and AD, 
possibly on an annual basis. 

Eliminate traditional evaluation visit and replace with an issue- 
focused, "peer expert" review when necessary. 

Develop accountability spectrum with possible corrective 
actions tied to data and/or outcomes. 

Develop NCAA Division I report card to be shared annually 
with membership and public. 

Focus Areas 

18 



Focus Areas 

PROCESS 

19 
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What Does the FAR Need to Know? slides 

WhatDoesTheFARNeedToKnowB&W.pdf 

f,’lease find a pdf fife attached that provides the slides for’ Session 3 --- Hot Topics in Division 

D~ E, Clough 
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The Spectrum of Activities of a 

Faculty Athletics Representative 

oversee eligibility 

certification 

report on athletics 

to the CEO 

oversee 
compliance 

monitor student-athlete 
academic progress 

report on athletics 

to faculty 

governance 

F-A-R 
Duties 

be known to and 
provide support to 

all student-athletes 

represent the 

institution to 

the conference 

advise Athletics 
senior leadership 

provide liaison to 

the faculty 

represent the 

institution to 

the NCAA 

What Does the FAR Need To Know? 
Key Areas and Issues 

Compliance 

Eligibility Certification (eligibility forms) 

Financial Aid (squad lists, appeals) 

Academic Support 

Recruiting and Admissions 

Coaching Staffs and Athletics Administration 

Sports Medicine 

Strength and Conditioning 

Equipment 

Sports Media Relations 

Academic Advisors (on campus) 

Faculty Governance 

Institution Administration 
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Compliance 

NCAA 

Constitution 
DI Manual (each year) Bylaws 

Interpretations (LSDBi) 

Conference Rules 

Eligibility 

Violations 

Investigations 

Reports more this afternoon 

Waivers 

Hardship 

Legislative Relief 

Reinstatement 

Initial Eligibility 
Progress Toward Degree 

Eligibility Certification and Financial Aid 

Certification Checklists 
Squad Lists 

Pa rticipation Reports 

Noncounter Forms 

FAR signs as 
approving 
process 

Appeals 
Revocation of aid 
Reduction in aid 
Transfer release 
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Sample Certification Cycle 

FAR’s Sample and Check Routine 

5-to-10% 

random sample / 

or 

marginal cases? 

¯ study the record 
o on-line (CA) and forms 

° pose questions 
° consult with experts and review 
° document 
° recommend procedural changes 
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Hardship Waivers Through Conference 

¯ A student-athlete may be granted an additional year 
of competition for reasons of "hardship." 

¯ "Hardship" is defined as an ~ resulting from 
an injury or illness that occurs under certain 
conditions. 

In order to be eligible for a hardship waiver, the 
incapacitating injury/illness has to occur: 

- during one of the four seasons of competition; 

- prior to completion of the first half of the 
championship season; and 

- prior to the student-athlete competing in more 
than 3 contests/dates of competition or 30% of 
scheduled contests/dates of competition, 
whichever is greater. 

Common SLR Waivers 

Incidental Expense Waivers 

Mandatory International Military Service 

Transfer for Academic Reasons 

One-Time Transfer Appeals 

Student-athlete needing relief regarding 
another member institution’s or 
conference’s conduct 

SLR = Subcommittee for Legislative Relief 

4 
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Initial Academic Eligibility Waivers 

¯ Education-Impacting Disability 
¯ International Student 
¯ Early-Admission Program 
¯ Core Course 
¯ Grade-Point Average 
¯ Test Score 
¯ Transcript Change 
¯ Proof of Graduation 

Monitoring Academic Progress of Student-Athletes 

Tracking Measures for Cohorts 

NCAA Academic Progress Rate (APR) 

Graduation Success Rate (GSR) 

Federal Graduation Rate (IPEDS) 

Team Grade-point Average (GPA) 

Term and Cumulative 

Distribution of Major Choices 

Course Enrollment Trends 

Tracking Measures for individuals 

NCAA Progress-Toward-Degree (PTD) 

:12-credit-hour Rule 
Degree Audit 
GPA and Academic Standing 
Class Participation 
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Progress-Toward-Degree Waivers 

. Credit Hour 

. Grade-Point Average 

. Percentage of Degree 

. Less Than Full-Time Enrollment (Disability) 

. Less Than Full-Time Enrollment (Other) 

. Other 

Student-Athlete Reinstatement Waivers 

Hardship - appeal (Division I must be 

submitted by conference office) 

Hardship - independent institution 

Extension of five-year period of eligibility 
("6th year") 

Season-of-competition - competition while 

eligible 

Season-of-Competition - competition while 

ineligible 

Athletics Activity 
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What is this document I am signing? 

¯ Question the information put in your waivers 
to make sure you have your ducks in order 
before you sign each of these forms. 

° Is the back-up information present and 
credible (i.e. trainer notes, appropriate 
individual educational plan [IEP])? 

° Do you really know how this is being done 
and do you need to look at how it is being 
handled on your campus? 

Initial Eligibility Requirements 
NCAA Bylaw 14.3 

¯ NCAA Freshman Qualifiers must: 
- Pass 16 Core Courses (4 English; 3 Math; 2 Natural 

or Physical Science; 1 Additional English, Math or 
Science; 2 Social Science; and 4 Additional Core) 

- Meet sliding scale of cumulative core grade point 
average and SAT/ACT score (minimum 2.0 GPA, 400 
SAT & 37 ACT) 

° You may have additional conference rules 
° FARs are involved in Initial Eligibility Waivers 

with the NCAA and conference 
° Resources for spot checking - Initial Eligibility 

Center and on-campus admission/eligibility 
evals 
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Progress Toward Degree for 4-year Degree Programs 

¯ Certified as a NCAA final academic qualifier TERM-BY-TERM: 

¯ Enroll Full-Time ¯ Pass at least 6 hours prior term 

¯ Completed 24 semester/36 quarter hours of degree credit 

¯ Completed 18 semester/27 quarter hours 

during regular academic year 

¯ Enroll Full-Time 

TERM-BY-TERM: 

¯ 90% cumulative GPA (1.8/2.0) 

¯ Pass at least 6 hours prior term 

¯ Completed 40% of designated degree program 

¯ Completed 18 semester!27 quarter hours 

during regular academic year 

¯ Enroll Full-Time 

TERM-BY=TERM: 

¯ 95% cumulative GPA (1.9/2.0) 

¯ Pass at least 6 hours prior term 

¯ Completed 60% of designated degree program TERM-BY-TERM: 

¯ Completed 18 semester/27 quarter hours ° 100 % cumulative GPA (2.0/2.0) 

during regular academic year ¯ Pass at least 6 hours prior term 

¯ Enroll Full-Time (unless         enrollment is only needed for graduation) 

¯ Completed 80% of designated degree program TERM=BY-TERM: 

¯ Completed 18 semester!27 quarter hours ° 100 % cumulative GPA (2.0/2.0) 

during regular academic year ° Pass at least 6 hours prior term 

Enroll Full-Time (unless part-time enrollment is only needed for graduation) 

Transfer Eligibility Requirements 

2-4 Transfers (Qualifiers and Non-Qualifiers) 
4-2-4 Transfers 
4-4 Transfers 
International Transfers 
Transfers must meet Progress Towards Degree 
(PTD) when they come to your campus which 
can be challenging 
As FAR you can spot check the certification of 
transfers and look at the ability for the transfer 
to obtain a degree at your school 
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Understanding the Eligibility Checklist 
- what do all those cryptic headers mean ? com~ 

NCAA qualifier (Q) 

initial enrollment 
or non-qualifier(N) 

Any institution 

~ 
GAS: good 

Your institution ~ academic standing 

certified for 

Practice and 

_Competition 

eligibility 

~ waiver 
previous progress the bottom line semester toward 

degree Y : eligible 
O~tai~ you~’ o~v~ CA Io~i~ ~"~c~ ~e~er~te 

waiver N: not eligible 
y~ur o~ eligi~iliW c~eckli~t 

Example Conference Certificate of Eligibility -- Big 12 
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What is a squad list? 

The institution’s list of all student-athletes on a 
particular sports team with their eligibility status for 
intercollegiate competition 
It assesses compliance with NCAA financial aid 
rules 
Required for all institutions per Bylaw 15.5.11 
Must be completed for each sport and filed in the 
AD’s office 
Due by the first date of intercollegiate competition in 
the sport 
Conference may require submission 

NCAA Legislation 

Bylaw 15.5.11.1 Squad List: To be eligible to 
represent an institution in intercollegiate athletics 
competition, a student-athlete shall be included on 
the institution’s squad list. 

During the year, revise the list whenever a student- 

athlete joins the squad or a current squad member’s 
status changes. [Bylaw 30.13(c)] 

The athletics director and head coach in the sport 
must sign the squad list form. [Bylaw 30.13] 

Additional signature lines are included. Although 
not required, we recommend that the Faculty 
Athletics Representative should review and sign, 
approving the squad list. 

10 
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Participation reports 

The participation report is completed after 
the end of the season. 
It complements the Squad List report as an 
audit of actual competition and accounts for 
the years of participation as they apply to the 
eligibility and "clock" of the student-athlete. 
The head coach certifies participation and 
the FAR approves by signature (depending 
on institution/conference) 

NCAA Recruiting Rules Examinations 

NCAA coaches’ certification test: Bylaw 
11.5.1.1 

At many institutions, the FAR is charged as 
the "certifying administrator" of the exam 
and is present when the test is taken by 
coaches. 
- Certifying administrators are required to complete 

a form from the NCAA and submit to the 
conference office. 



From: 

Sent: 

To: 

Subje~: 

Attach: 

David Clough <~David.Clongh@colorado.edtc, 

Tuesday, May 22, 2012 1:08 PM 

Aria~ma Smith-Martin <Amanna.martin@nicholls.edu-~; Be Stoney <bstoney@ksu.edu>; Chet Cooper <crcooper01@ysu.edu>; 

Christopher Huntley <chuntley@fairtield.edu>; David Schecter <Schecte@csuti~esno.edu>; Frank Messina <finessina@uab.edu>; George 

Haynes <haynes@mont~a.edu-~; Heather Barber <Ileather.Barbe@unh.edu-~; Howard Chudacoff<ttoward Chudacofl~a)brown.edu>; 
JeffRoberts --~jjrobe(ts@tntech.edu>; Jim Atwood <jatwood@buffalo.edt~,; Joe Fink <jfink@uky.edu>; Joe Marolla 

~-jma~colla@vcu.edu>; Ken Belanger <kbelange@colgate.edtc>; Laura Schopptnann <laura.schoppma~n@shu.edu>; Linda Ca]dwell 

<lindac@psu.edu>; Bmome, Lissa L <lbroome@email.unc.edu>; Ludmilla Wells --~lwells@fgcu.edu>; Mike Pinegar <jmp5@byu.edu>; 

Renae Chesnut <Renae.chesnut@drake.edu>; Sister Rose Ann Fleming <Heming@xavier.edu>; Tod Pe~D" <rtpen3@iupui.edtc,; Vince 
Benign <benigniv@cofc.edu>; Virginia McGovem <mcgovem@msmary.edu~; William Smith <~William.smith@utah.edu>; Alan Hauser 

<hauseraj@appstate.edn>; Christine Copper <ccoppe@usna.edu~; Dydia DeLyser <~dydia@lsu.edn>; Patrick Devine 

<pdevine@kennesaw.edu> 

Grieger, Anne L (annegriege@ncaa.org); Mike Miranda <mmiran~ncaa.org>; Smith, Alex (asmith@ncaa.org) 

Making It Work On Campus 

2012 DI ins~timte slides session 4-1 rvd 5-19.pdf 

Here sr’e the slides for the first session o~ Tuesday after~oon. 

D, E, Clough 
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From: 

Sent: 

To: 

Subje~: 

Attach: 

David Clough <~David.Clongh@colorado.edtc, 

Tuesday, May 22, 2012 2:59 PM 

Aria~ma Smith-Martin <Amanna.martin@nicholls.edu-~; Be Stoney <bstoney@ksu.edu>; Chet Cooper <crcooper01@ysu.edu>; 

Christopher Huntley <chuntley@fairtield.edu>; David Schecter <Schecte@csuti~esno.edu>; Frank Messina <finessina@uab.edu>; George 

Haynes <haynes@monta~a.edu-~; Heather Barber <Ileather.Barbe@unh.edu-~; Howard Chudacoff<ttoward Chudacofl~a)brown.edu>; 
JeffRoberts --~jjrobe(ts@tntech.edu>; Jim Atwood <jatwood@buffalo.edt~,; Joe Fink <jfink@uky.edu>; Joe Marolla 

~-jmaxolla@vcu.edu>; Ken Belanger <kbelange@colgate.edu>; Laura Schopptnann <laura.schoppma~n@shu.edu>; Linda Ca]dwell 

<lindac@psu.edu>; Bmome, Lissa L <lbroome@email.unc.edu>; Ludmilla Wells -dwells@fgcu.edu>; Mike Pinegar @np5@byu.edu>; 

Renae Chesnut <Renae.chesnut@drake.edu>; Sister Rose Ann Fleming <Heming@xavier.edu>; Tod Pe~D" <rtpen3@iupui.edtc,; Vince 
Benign <benigniv@cofc.edu>; Virginia McGovem <mcgovem@msmary.edu~; William Smith <~Villiam.smith@utah.edu>; Alan Hauser 

<hauseraj@appstate.edn>; Christine Copper <ccoppe@usna.edu~; Dydia DeLyser <~dydia@lsu.edn>; Patrick Devine 

<pdevine@kennesaw.edu> 

Grieger, Anne L (annegriege@ncaa.org); Mike Miranda <mmiran~ncaa.org>; Smith, Alex (asmith@ncaa.org) 

Managing Violations 

ViolationMm~agementProcedure.pdf 

Here sFe three stides for the violations session. 

D, E, CIough 



potential violation 

Compliance 
Office 

Assessment of 

penalt=es and ¯ - ¯ ~- ¯ reinstatement violation 
corrective i~ i -, Level II report 

i req u lreare por~ 
a ctio n s to conte re n c e 



campus 

Report 



comments 

Every carnl:)US i~ different and on~ rnanal~rnent procedure 

~ill h~t s~it all ihstituti~ns. 

Each institution needs tO draft ~rOcedUres for 
" m a na ge m e nt of se co nd a r¥ v i olat io ns 
¯ major infraction ]rocess 

~h~ I’~1~ of the FAR in the~e I:)rocedul’~ n~ecl~ t~ be 
c0nside~ed carefully ........................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................................ 

¯ Well deftned 

~h~ FAR i~ a mandatory ~ep~e~e~ati~e ~f th~ inStitutiOn 

in hear~nl~s Of the lnfracb0ns committee and should be 
w~ll informed and able tO respond tO questions from the 

committee 



From: 

Sent: 

To: 

Subje~: 

Attach: 

David Clough <~David.Clongh@colorado.edtc> 

Wednesday, May 23, 2012 8:30 AM 

Aria~ma Smith-Martin <Amanna.martin@nicholls.edu-~; Be Stoney <bstoney@ksu.edu>; Chet Cooper <crcooper01@ysu.edu>; 

Christopher Huntley <chuntley@fairtield.edu>; David Schecter <Schecte@csuti’esno.edu>; Frank Messina <finessina@uab.edu>; George 

Haynes <haynes@monta~a.edu-~; Heather Barber <Iieather.Barbe@unh.edu-~; Howard Chudacoff<ttoward Chudacofl~a)brown.edu>; 
JeffRoberts --~jjrobe(ts@tntech.edu>; Jim Atwood <jatwood@buffalo.edt~,; Joe Fink <jfink@uky.edu>; Joe Marolla 

<-jmaacolla@vcu.edu>; Ken Belanger <kbelange@colgate.edu>; Laura Schopp,nann <laura.schoppma~n@shu.edu>; Linda Ca]dwell 

<lindac@psu.edu>; Bmome, Lissa L <lbroome@email.unc.edu>; Ludmilla Wells -dwells@fgcu.edu>; Mike Pinegar @np5@byu.edu>; 

Renae Chesnut <Renae.chesnut@drake.edu>; Sister Rose Ann Fleming <Heming@xavier.edu>; Tod Pe~D" <rtpens@iupui.edtc,; Vince 
Benign <benigniv@cofc.edu>; Virginia McGovem <mcgovem@msmary.edu~--; William Smith <~William.smith@utah.edu>; Alan Hauser 

<hauseraj@appstate.edn>; Christine Copper <ccoppe@usna.edu>; Dydia DeLyser <~dydia@lsu.edn>; Patrick Devine 

<pdevine@kennesaw.edu> 

Grieger, A~me L (annegrieger@ncaa.org); Mike Miranda <n~mira~da@ncaa.org>; Smith, Alex (asmith@ncaa.org); Jennifer Stmwley 

<j strawley@ncaa.org> 

Photos of group 

D-I Institute May2012 A.jpg; D-I Inslimte May2012 B)pg 

All 

What a photogenic group! Here are the pictures taken yesterday, 

Also, this is the link for the "1 m~n a STUDENT athlete video~’ that I showed~ J~Jst ill case you would like to take this idea home and borrow it. 

ht[p://youtu~beitJSOy4bZAT~ 

We h~e found sendh~g these videos to selected facu~:y as a good way to person~ize ~:he relatk)nsh~p between faculty and stude~t-ath~etes, It Mso he~ps faculty 

understand the ~[:e of the student-atMete and perhaps be sympathetic [o [he drcumstances [hat ar~se when student--ath~e[es need accommodations because of 

trave~ and competition, 

Dave 







From," 

Sent: 

To: 

Subject: 

RONALD J RYCHLAK <n),chlak@olemiss.edu> 

Wednesday, June 13, 2012 1:01 PM 

jtx~tutol@unl.edu; BRIAN.SHANNON@tu.edu; eleanor.myers@temple.edu; crogers@mail.smu.edu; ~jdickey@wisc.edu; 

shipley@uga.edu; Ferguson, Kenneth <FergusonK@umkc.edu>; Broome, Lissa L <lbroome@email.unc.edtr~; PARIIAM HENRY 

WILLIAMS <phwilli l@olemiss.edu-~ 

’Russell L Weaver (russell.weave@louisville.edu)’ 

Law Faculty;/FAR Panel at SEALS 

I hope everyone is having a good summer and looking forward to getting together at SEALS next month! (Yes, it’s already that close.) We’ve had a couple of people 

drop out, but as you can see from the distribution list, we still have enough for some great discussions. I hope you’ve started working on a draft that we can 

circulate in a few weeks. Those papers will drive the discussion at the conference. 

If I can do anything to help you between now and then, just let me know! 

Ron 

Ronald J. Rychlak 

M DLA Professor of Law 

Faculty Athletics Representative 

University of Mississippi 

University, MS 38677 

662 9:15 6841 

662 915 5313 (fax) 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV-lA-FARS-LIST@listserv.buffalo.edu> on behalf of 

Hatcher, Rhonda <r,hatcher@TCU,EDU> 

Saturday, June 16, 2012 2:13 PM 

DIV-IA-FARS-LIST@ listserv.buffalo.ed u 

1A FAR Board’s Response to the B¥1aw 12 Concepts Discussion Document 

IA FAR Board Bylaw 12 Response.pdf 

The 1A FAR Board’s response to the Bylaw 12 Concepts Discussion Document is attached here. The Board submitted it to the NCAA Working Group on Collegiate Model - Rules. 

Rhonda Hatcher 

Faculty Athletics Representative 

Texas Christian University 

1A FAR Board Secretary 



NCAA Working Group on the Collegiate Model - Rules 

NCAA Bylaw 12 (Amateurism) 

Concepts Discussion Document 

The purpose of this document is to solicit input from the NCAA Division I 

membership on concepts currently being considered by the NCAA Working Group 
on the Collegiate Model - Rules. This feedback will be used by the working group as 

it continues to finalize its recommendations for the NCAA Division I Board of 
Directors. Forward this document and any feedback and comments to 

rulesworkinggroup@ ncaa.org. 

Name: 1A FAR Board 

Institution/Conference/Organization: 

Title: 

Date: June 16, 2012 



Concept No. 1: Establish a uniform definition of "actual and necessary" competition 

expenses. 

Rationale: Current amateurism legislation regarding what is considered an actual 
and necessary expense is inconsistent. This results in confusion by the membership 

and perceptions of unfairness to prospective and enrolled student-athletes. This 

change will eliminate unnecessary regulations and interpretations. 

Points to Consider: 

The "actual and necessary expenses" noted in the current definition of a 

professional team would be used as basis for establishing permissible "actual 
and necessary" competition-related expenses. [See NCAA Bylaw 12.02.4-(a).] 

Definition would clarify that actual and necessary expenses are only for those 
expenses related to participation on a team or in an event, 

Definition would clarify that expenses are only for athlete, not for parents or 
coaches of athletes. 

¯ Would not include training-only expenses; expenses must be associated with 

competition or practice immediately preceding competition. 

Questions: 

1, Do you support this concept? 

Yes 

Why or why not? 

It leads to consistency and simplification. 



Concept No. 2: In individual sports, to permit calculation of actual and necessary 

expenses over a period of time (e.g., calendar year) rather than event-by-event 
basis. 

Rationale: Currently, individuals prior to NCAA enrollment whose annual expenses 
Significantly exceed their annual prize money may still incur a violation if their prize 
money exceeded their expenses in a single event. Calculation of expenses versus 
prize money over a calendar year is a more fair approach. 

Points to Consider: 

Calendar year expenses are currently considered as mitigation for purposes of 
student-athlete reinstatement. 

Only applies to payment based on performance legislation (e.g., prize money); 
therefore, the analysis is made based on expenses received on the back end of 

competition. 

Limited to actual and necessary competition-related expenses. 

Would apply to both prospective student-athletes prior to enrollment and 

current student-athletes engaging in permissible outside competition. 

Questions: 

1. Do you support this concept7 

Yes, but we do have a concern. What if in the first two events of the year a 
student-athlete got prize money over expenses and then was injured and did 

not compete or did not make the cut for later events? We support the concept if 

either (1) the student-athlete cannot at any time during the period have more 
total prize money than expenses or (2) the student-athlete undertakes the risk 

that if the two don’t even out there is a violation. This also raises the question of 
whether this will encourage the student-athlete to compete in more events if 

her prize money exceeds expenses and she wants to avoid a violation. 

2. Why or why not? 

It is fairer to the student-athlete, and preserves the basic intent of the original 

legislation. 

3. Should this concept be extended to NCAA team sports (e.g., 3 versus 3 

competition, team tennis)? 

Yes 



4, Should this concept apply to prospective student-athletes who have not 

enrolled full time at any collegiate institution or to prospective student-athletes 
who have not enrolled full time at an NCAA institution? 

Yes 

Why or why not? 

This might simplify the compliance issue and allow prospective student- 

athletes to cover expenses over an entire period rather than one event. This is a 
common business practice. 

6. How should year be measured (e.g., tax year, calendar year)? 

Calendar year. 

7. Provide rationale. 

While the tax year might make sense for student-athletes who are U.S. citizens, 

this may not be the case for foreign student-athletes. The calendar year would 
be simpler. 



Concept No. 3: Establish a $300 de minimus standard in cases in which an 

individual, prior to enrollment in an NCAA institution, receives more than actual and 
necessary expenses from an otherwise permissible source. 

Rationale: This change would be consistent with the Association’s efforts to 

deregulate the NCAA Manual and streamline the student-athlete reinstatement 

process. Currently, violations of these specific bylaws when a prospective student- 
athlete received more than actual and necessary expenses from an otherwise 

permissible source typically result in immediate reinstatement of eligibility on 

repayment. 

Points to Consider: 

In 2011-12, there were a total of 110 amateurism certification process cases in 

which the student-athlete reinstatement penalty was repayment only. For 43 
of the 110 cases, the total penalty involved was $300 or less. 

Examples include prize money received from sponsor of event that exceeds 
actual and necessary expenses incurred by athlete provided the excess 
expenses were $300 or less. 

Any expenses from agents, professional teams (unless within pre-enrollment 

professional team exception) or boosters (exception may be appropriate for 
booster living in locale of prospective student-athlete) remain impermissible 

regardless of amount. 

Reduces the administrative burden on the NCAA Eligibility Center, the student- 

athlete reinstatement staff and institutional compliance departments. 

A de minimus violation of this legislation shall not render a prospective 

student-athlete ineligible as is the case currently with legislation designated as 
de minimus. 

Questions: 

1. Do you support this concept? 

Yes 

2. Why orwhynot? 

It would lead to a reduction in the administrative burden. 



3. If you do not support $300 or less as the dollar amount, what should the 

amount be? 

4. Provide rationale. 

If the impermissible amount is $300 or less, should the prospective student- 

athlete be required to repay the impermissible excess expenses to a charity of 
individual’s choice or should these cases not require any additional action by 

the prospective student-athlete? 

Repay to charity of the student-athlete’s choice. 

6. Why or why not? 

The impermissible amount should be repaid to preserve the idea of 

amateurism. 

Should this concept be expanded to include student-athletes who engage in 

permissible outside competition and receive more than actual and necessary 

expenses from an otherwise permissible source? 

Yes 

8, Why or why not? 

The situations are similar and so should be treated the same. 



Concept No.4: Eliminate specific regulations associated with competition-related 

expenses that may be received from outside sources while maintaining the 
prohibition on receipt of expenses from professional sports organizations, boosters 

and agents. 

Rationale: Currently, there are several bylaws addressing the provision of 

competition-related expenses to prospective and enrolled student-athletes that are 

overly complicated and bureaucratic. This provides the opportunity for prospective 
student-athletes and student-athletes to seek out additional permissible financial 

resources to support their athletics aspirations. 

Points to Consider: 

Current legislation permits an individual to only accept expenses to compete in 

an athletics event if the expenses are provided by his or her parents or legal 
guardians, or the nonprofessional sponsor of an event or a team in which the 

individual is representing, 

Any expenses from agents, professional teams (unless within pre-enrollment 

professional team exception) or boosters (exception may be appropriate for 
booster living in locale of prospective student-athlete) remain impermissible. 

Limited to actual and necessary competition-related expenses. 

Will permit earmarked fundraising in both team and individual sports. 

Would not apply to payment based on performance legislation (addressed in 

Concept No. 5). As a result, expenses must be provided prior to the 

competition. 

Outside competition legislation still prohibits student-athletes during the 
academic year from participating as a member of an outside noncollegiate, 

amateur team (limited exceptions). 

Questions: 

1. Do you support this concept? 

Yes 

2. Why or why not? 

Because it is limited to actual and necessary competition-related expenses, and 
it provides a way for student-athletes to get the financial help they may need 
without compromising amateurism in any serious way. 



Should this concept apply to currently enrolled student-athletes or only 
prospective student-athletes? 

Both 

4. Why or why not? 

The rational we gave for question 2 also applies here. 

S. Should a booster who lives in the locale of the prospective or enrolled student- 

athlete be permitted to provide competition-related actual and necessary 
expenses? 

We are divided on this issue. 

Why or why not? 

Most would answer No to question S because they are concerned that this 

would open the door to booster activity that could result in escalating recruiting 

wars. 

However, some think we should try to limit our regulatory world. If boosters 
want to get in a war as to who pays the actual and necessary expenses of a 

prospective student-athlete, then let them. In addition, they cannot imagine 
bidding wars with a student-athlete or a prospective student-athlete who 

signed an NLI. 



Concept No. 5: Eliminate specific regulations associated with payment based on 

performance to permit prospective and current student-athletes to receive up to 

actual and necessary competition-related expenses, pre- and post-enrollment, in 
both team and individual sports from an amateur team or the sponsor of event. 

Rationale: Currently, there are several bylaws addressing the provision of payment 

based on performance for prospective and enrolled student-athletes that are overly 
complicated and bureaucratic. This change would streamline the legislation for 

individuals prior to and following enrollment and for both individual and team 

sports. 

Points to Consider: 

Current legislation permits payment based on performance, up to actual and 

necessary expenses, from both amateur and professional teams (pre- 
enrollment only) as well as from a sponsor of an event. 

Permissible sources still limited to amateur and professional teams (pre- 
enrollment only) as well as the sponsor of an event. 

¯ Limited to actual and necessary competition-related expenses. 

Examples of payment based on performance include prize money and bonuses 
based on a finish in a competitive event. 

Creates consistency in all sports, including men’s ice hockey and skiing, 

permitting payment based on performance, up to actual and necessary 

expenses, from amateur teams. 

Permits current student-athletes to accept payment based on performance, up 

to actual and necessary expenses, year-round as opposed to only in the 
summer. Current regulations that will remain in place include prohibitions on 

outside competition during academic year Oimited exceptions available for 
individuals not representing the institution) and that the student-athlete may 

not accept more than actual and necessary expenses for competing in the 

event. 

Questions: 

1. Do you support this concept? 

Yes 



2. Why or why not? 

It is limited to actual and necessary competition-related expenses, and 
therefore provides financial resources to student-athletes without 
compromising their amateurism. 

Should a permissible source of payment include payment based on 
performance from any sponsor other than agent, professional team (unless 

within pre-enrollment professional team exception), or booster provided it is 

only up to actual and necessary expenses? This would permit a local athletics 
program that supports athletes to provide prize money to an athlete even 

though they are not the sponsor of the event. 

We are divided on this issue. 

4. Why or why not? 

Most would answer No to question 3 because they are concerned that this 

would open up possible hidden booster activity. However some disagree with 
this position for the same reasons outlined in the answer to question 6 of 

Concept 4. 

5. Should a booster who lives in the locale of the prospective or enrolled student- 
athlete be permitted to provide such payment(s)? 

We are divided on this issue. 

In individual sports, current legislation permits these sources to provide 
competition-related expenses prior to an athletics event. Should the same 

sources be able to provide the same expenses at the conclusion of the same 

event (based on the athlete’s performance)? 

Yes 

6. Why or why not? 

As long is limited to actual and necessary competition-related expenses, it 

seems reasonable. Limiting to prior payments seems odd and certainly 
overregulation. Perhaps it relates to the prohibition against paying expenses 

based on performance, but we oppose that distinction. 



Concept No. 6: Permit educational expenses based on performance in a competitive 
event. 

Rationale: Although current legislation allows both prospective and enrolled 
student-athletes to receive educational expenses related to athletics, the payment 
based on performance legislation precludes these same individuals from receiving 
educational expenses based on performance in an event. 

Points to Consider: 

Current legislation permits a prospective student-athlete to receive 
educational expenses, based on athletics, from any source other than an agent, 
professional team or booster provided the expenses are disbursed directly to 
the educational institution. 

Current legislation permits a student-athlete to receive educational expenses 
(i.e., financial aid) from any source other than an agent, professional team or 
booster provided: 

1. The source is an established and continuing program; 

2. Choice of institution is not restricted by the donor; and 

3. There is no direct connection between the donor and the institution (e.g., 

booster). 

Finally, any financial aid received by a student-athlete under this legislation 
shall count against that student-athlete’s individual limitations. 

Questions: 

1. Do you support this concept? 

Yes 

2. Why or why not? 

It would help to cover educational expenses for student-athletes without 
compromising amateurism. 



Do you support allowing prospective student-athletes to receive educational 

expenses based on performance that exceed actual and necessary expenses for 
event (e.g., prospective student-athlete wins $5,000 educational scholarship, 

but expenses for event were only $1,000)? 

We are divided on this. 

4. Why or why not? 

Those opposed feel that it would effectively result in pay for play beyond actual 
and necessary expenses. The slippery slope away from amateur status has to be 
guarded. 

Those in favor support it as long as payments relate to educational expenses up 
to cost of attendance, they see no slippery slope and no threat to amateurism. 



Concept No. 7: Expand opportunities for receipt of training expenses by permitting 

sgovernmental or provincial entities to provide financial assistance for training. 

Rationale: Increased flexibility in the training expenses legislation would permit 
receipt of training expenses from governmental or provincial entities and help 

financially assist individuals in pursuing their athletic endeavors. This would reduce 

bureaucracy, confusion and enhance student-athlete well-being. 

Points to Consider: 

Current legislation permits training expenses only from the United States 

Olympic Committee (or the international equivalent) or appropriate national 
governing body in the sport. 

Several government and provincial programs currently available to athletes do 
not meet the criteria of the training expenses legislation because they are not 

considered the United States Olympic Committee (or the international 

equivalent) or appropriate national governing body in the sport. 

Expansion of sources limited to governmental or provincial entities. 

Questions: 

1. Do you support this concept? 

Yes 

2. Why or why not? 

It is limited to governmental or provincial entities, so it retains the spirit of the 

original legislation while expanding the financial support opportunities for 
student-athletes. 



The purpose of this section is to collect feedback related to topics that may be 

considered in the future. 

Topic: Agents. 

Points to Consider: 

Current legislation does not permit agents/advisors to have any contact with 

professional teams on the athlete’s behalf. 

New legislation could provide for agent contact with professional teams, but 

prohibit any type of financial assistance or material benefit to the prospective 
student-athlete, his or her friends or any others who are in a position to 

influence the prospective student-athlete. 

Increased flexibility to agent legislation may assist prospective or enrolled 
student-athletes to make a more informed decision whether to turn 
professional or remain an amateur. 

Current legislation is difficult to enforce. 

Need to distinguish between permitting direct contact with professional clubs 
and permitting agent involvement in negotiating a marketing/endorsement 

agreement. 

Recruiting rules may need to be reviewed and potentially modified given the 

contact that agent/advisors would likely have with NCAA coaches regarding 
their clients. 

Questions: 

Should opportunities be expanded for prospective student-athletes to use an 
agent for purposes of making an informed decision whether to turn 

professional or remain an amateur? 

We are divided on this issue. 

2. Why or why not? 

The reasons for support are: 

(71.) It is in the interest of the student-athletes to be as well informed as 
possible. 

(2) Informed decisions help avoid financial issues in the future, one can 

hope. 



(3) Teams have experience negotiating, putting the student-athlete at a 
disadvantage. 

(4) We would rather have these activities above ground. If agent advice is 
prohibited then only the cheaters will be giving it. 

(5) Present rules (at least as applied to baseball) are a major trap for the 
unwary and put student-athletes in untenable positions. 

The argument for answering No is that current student athletes are continually 
mislead by "agents" into making poor decisions. Increasing the opportunities 
for agents seems like letting the fox guard the hen house 

3. Provide examples that should be considered. 

Student-athletes considered in later rounds of draft may stay in school. 
However, some hypothesize that .just the opposite would occur. 

Should prospective student-athletes, including two-year college and non-NCAA 
four-year college athletes, have the opportunity to use an agent for purposes of 
making an informed decision whether to turn professional or remain an 
amateur? 

We are divided on this issue. 

5. Why orwhynot? 

The argument in favor is the same as those outlined in the answer to question 2. 

The argument against is that current student athletes are mislead by "agents" 
into making poor decisions. 

Should only prospective student-athletes in sports with non-opt-in drafts which 
allow individuals to be drafted out of high school (e.g., baseball, hockey) have 
the opportunity to use an agent for purposes of making an informed decision 
whether to turn professional or remain an amateur? 

We are divided on this issue. Some support allowing all prospective student- 
athletes to use agents while others do not support this. 



7, Why orwhynot,) 

It is in the interest of all student-athletes to be as well informed as possible. The 

argument against is that agents may lead student-athletes to make poor 
decisions. 

Should prospective and current student-athletes with non-opt-in drafts have 

the opportunity to use an agent for purposes of making an informed decision 
whether to turn professional or remain an amateur? 

We are divided on this issue. Some support the opportunity to use an agent in 
all cases, and others do not support the idea of giving agents more access to 
student athletes unless they have graduated or decided to leave college. 

9. Why or why not? 

The argument in favor is that it is in the interest of the student-athletes to be as 

well informed as possible. The argument against is that agents may lead 
student-athletes to make poor decisions. 



Topic: Contracts and Other Written Agreements - ProfessionalTeam 
Involvement. 

Points to Consider: 

Current legislation permits a prospective student-athlete in these sports to 

sign an agreement with a professional team provided it does not promise or 
guarantee more than actual and necessary expenses. 

Under current rule, prospective student-athlete is subject to two separate 

violations (i.e., payment above expenses plus contract violation) which may 

result in a more severe penalty. 

The "other written agreements" language of current legislation captures 
virtually any document signed by prospective student-athletes. In some 

instances, application of contract legislation to written agreement does not 

seem consistent with principles of fairness or student-athlete well-being. 

Questions: 

In sports other than men’s ice hockey and skiing, should it be an amateurism 
violation if a prospective student-athlete signs a contract or written agreement 

that provides for more than actual and necessary expenses, if he or she never 

receives those benefits? 

No 

2. Why or why not? 

The examples below illustrate why we should allow this. We do not want to 
prohibit student-athletes in these situations from going to college. Getting a degree 
is paramount, especially if we say they cannot use an agent to get good advice. 

One FAR cited a situation where a fbreign basketball player signed a contract with 
team. but was not paid above expenses. He had to sit out a year (lost eligibility) and 
the first nine games of this season. The penalty seemed severe. 

Example No. 1: Prospective student-athlete signs agreement with a 
professional league that provides for more than actual and necessary expenses. 

However, the agreement is contingent on the prospective student-athlete 
passing a physical. Prospective student-athlete subsequently fails the physical 

and agreement is void by professional league. 

Example No. 2: Prospective student-athlete signs multiyear agreement with a 
professional league that provides for more than actual and necessary expenses. 
Prior to receiving any benefits above actual and necessary expenses, he or she 
leaves the team to pursue a collegiate education. 



Topic:Student-Athlete Employment. 

Points to Consider: 

Among other restrictions, current legislation does not permit student-athletes 

to use institutional facilities in fee-for-lesson employment and does not permit 

student-athletes to use his or her likeness to promote a business. 

Deregulation in this area would reduce some administrative burden in 

monitoring student-athlete employment. 

Permitting student-athletes to use likeness to advertise fee-for-lesson business 
is consistent with other student employment opportunities (e.g., music 

lessons). 

Questions: 

Should the student-athlete employment legislation be regulated only by 
requirement that compensation is for work actually performed and at a rate 

commensurate with the going rate in that locality for similar services? 

Yes, but some are concerned about the likeness component of this. 

2. Why or why not? 

It is good to be consistent with other student employment opportunities. Why 

shouldn’t student-athletes get money for reasonable work? 

Regarding the likeness issue, some have a concern about the further 

commercialization of sports if we allow student-athletes to use their likenesses 

to advertise. However, some feel very strongly that student-athletes should be 
able to profit from their name and likeness in the same way that Emma Watson 

(the Harry Potter actress attending Brown University) could go out and make 

money. The difference, of course, is that her name/likeness value has nothing to 

do with Brown. The economists could monetize the name/likeness value of the 
second string quarterback, etc. We should let them. 



Topic: Preferential Treatment. 

Points to Consider: 

Legislation and interpretations governing preferential treatment attempt to 

balance a number of concerns related to benefits provided to an individual 

based on his or her athletics reputation. However, the current legislation and 

interpretations may not provide the appropriate flexibility to all issues 
identified as preferential treatment. 

Current interpretations may be overly restrictive in some instances in which 

an athlete receives certain benefits based on a relationship that is developed as 
a result of the athlete’s participation in athletics. 

Questions: 

Should the preferential treatment legislation, either as written or as applied, be 

changed? 

This question is overbroad and therefore vague. We do not feel that we can give 
an accurate answer to such a general question. 

2. In what manner? 

3. Does the current legislation provide the appropriate guidance and/or flexibility 
in applying the preferential treatment legislation? 

4. Why or why not? 



Topic: Promotional Activities. 

Points to Consider: 

Legislation and interpretations related to promotional activities are outdated 

and difficult to apply to various media platforms in existence today. 

Promotional activities regulation requires clear principles that can be 

translated into enforceable rules pertaining to the uses of student-athlete 

likenesses, images and names. 

Commercial activity in intercollegiate athletics cannot abridge the principle of 
amateurism as applied to student-athletes, including their exploitation by 

commercial and professional interests and must comport with the values of 

higher education. 

Questions: 

Should elements of the promotional activities legislation be considered for 

change? 

No. However, some prefer to permit promotions, monetize the profits, and 

share with the student-athletes, for example for education-related expenses. 

2. What elements? 

3. Why or why not? 

Some feel that this is a slippery slope toward moving away from amateurism in 
college athletics. For example, we do not think EA Sports should be able to use 

college football players’ likenesses in their video games 
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Concept No. 1: Create an academic success operating bylaw that focuses specifically on student- 
athlete and team academic success. All legislation that directly related to academics (e.g., initial- 
eligibility requirements, progress-toward-degree requirements, full-time enrollment) would be 
maintained in the academic success operating bylaw. This includes merging the bylaws that 
govern the NCAA Division I Academic Performance Program with those that regulate the 
academic performance of student-athletes. 

Rationale: Restructuring the operating bylaw to focus on academic-specific legislation will 
emphasize the primacy of academics at an individual and institutional level. It will allow for 
greater focus on those bylaws that will directly affect and support student-athlete academic 
performance. 

Points to Consider: 

This may require the development of a new operating bylaw (e.g., eligibility for 
competition) or embedding legislation that is not primarily focused on student-athlete and 
team academic success in an existing operating bylaw, if the legislation is deemed 
necessary. 

The determination of the legislation that would be included in the new operating 
bylaw and the legislation that would be embedded in existing operating bylaws 
would be filtered through the established values for those operating bylaws. 

Questions: 

1. Do you support this concept? No, not as proposed. 

2. Why or why not? It makes more sense to place ALL criteria for eligibility for competition in a 
single bylaw. We do not recommend adding complexity. 

3. Will the creation of an academic success operating bylaw increase efficiency for institutional 
personnel? No, not as proposed. 

4. Why or why not? Taking the approach described would still result in having to review bylaw 
provisions in multiple places. This could be confusing for coaches, student-athletes, and 

prospective student-athletes, and could lead to increased risk for error. 
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5. Will the creation of a separate bylaw focused on non-academic elements of a student-athlete’s 
eligibility for competition provide clarity and ease in application of the legislation? No, 

6. Why or why not? See the reasons stated above. Additionally, ot~e already has to review other 

provisions in other bylaws (e.g, amateurism provisions in Bylaw 12, and ethical conduct rules in 

Bylaw 10). Why create f~rther complexity by adding yet another bylaw that must be reviewed? 

I~stead, a grouping of ALL provisio~s relati~g to eligibility for competition could be an 

improvement over the existing structure. On the other hand, Bylaw 14 currently inck~des some 

provisions that perhaps should be located elsewhere, if retained at all. For example, the section 

relating to the impact on eligibility pertaining to participation in high school all-star games also 

includes an unrelated subsection that addressesfiwi#O, use for high school all-star games. 

I~ addition, providing a detailed, comprehe~sive, and interactive index and Table of Contents 

wo~ld be useful. 
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Concept No. 2: Eliminate specified legislation; and further, eliminate legislation that is directly 
supported by institutional academic policy. Examples include: 

1. Documentation of degree program designation requirement (NCAA Bylaw 14.4.3.1.7.1) and 
the portion of the designation of degree program (Bylaw 114.4.3.1.7) legislation that prescribe the 
steps that must be taken for a student-athlete to declare a degree. 

2. Permit a student-athlete to practice, but not compete, for a 45-day period regardless of 
recruited status or participation in the sport of women’s rowing. (Bylaws 14.3.5.1.1, 14.3.5.1.2 

and 14.3.5.1.2.1) 

Rationale: Legislation that is inconsequential or directly accounted for by institution’s academic 
policy should no longer be included in the NCAA Division I Manual based on the newly 
established commitments. 

Points to Consider: 

¯ The timing of a student-athlete’s designation of a degree is mandated in the percentage-of- 
degree requirements legislation. 

¯ Institutional policy for all students should dictate the required steps that must be taken for a 
student-athlete to declare a degree. 

A single temporal3, certification period eliminates the need to determine the recruited status of 
student-athlete. 

¯ The sport-specific exception for women’s rowing is not necessary given the ability of the 
NCAA Eligibility Center to quickly render final academic certifications. 

Questions: 

1. Do you support eliminating the legislative items referenced in Concept No. 2, Item Nos. 1 and 
2? Yes. 

2. Why or why not? As s~ggested in the points to consider, this is an area in which the NCAA 

can simply require in stimtions to maintain campus academic policies, 
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3. Do you support eliminating legislation that is redundant to institutional academic policy? No 
response. 

4. Why or why not? As a general cot~cept, we would favor eliminating legislation that is 

redu~dant to institutional policies, but this questio~ is too vag~e and broad to be able to respor~d 

mea~ingfully. Which legislatior~? What cow, texts? We also wonder how NCAA staff, mar~y of 

whom are unfamiliar with campus operatiot~s, will solicit arid enlist campus input to make these 

calls as to redut~dat~cy. 
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Concept No. 3: Consider the appropriate definition of academic fraud for NCAA purposes and 
the role the NCAA should play in investigating and resolving allegations of a violation of 
academic integrity by prospective and continuing student-athletes. 

Rationale: Appropriately identifying the role of the NCAA and possible changes to legislation, 
policies and associated penalties for occurrences of academic fraud or misconduct by both 
prospective and continuing student-athletes is necessary to maintain the enduring values of the 
NCAA. 

Points to Consider: 

¯ Currently, a violation of academic fraud may exist even if an institution determines that the act 
did not violate institutional academic misconduct policies. 

¯ The NCAA has created several mechanisms for dealing with pre-enrollment academic fraud, 
including high school review staff, the prospective student-athlete review process and with 
respect to standardized test misconduct and fraud, the NCAA has generally deferred to the work 
of the testing agencies, and their procedures for whether a test score should be invalidated. 

¯ The NCAA does little to no review of test-score fraud or other pre-enrollment academic fraud 
issues. 

¯ In order to be an NCAA violation, there must be an institutional nexus to the misconduct. Thus, 
not all institutional offenses are violations of NCAA legislation (e.g., downloading a paper from 
the Internet and turning it in as a student’s own work). 

¯ A student-athlete may be found not to have knowingly engaged in academic fraud if there is 
some factual evidence of ambiguity as to whether the assistance crossed the line of appropriate 
or reasonable tutoring activities or there was no substantive addition to the student-athlete’s work 

(e.g., editorial revisions to a paper). In those instances, the institution’s findings are vex3, relevant 
to the resolution of the matter. 

Questions: 

1. Should the NCAA be more involved in the review of pre-enrollment academic fraud 
allegations? No, not in general, but see comments below~ 

2. Why or why not? The testing entities for SAT and ACT already iperform reviews of test score 

irregularities. The NCAA is already significantly involved in the PSA review process. However, 

some FBS FARs report that in their experience the SAT and ACT testing centers do very little by 

way of review. There are two areas in which the NCAA might do more. First, the SAT and ACT 

entitles only evaluate test score jumps with regard to their respective tests. The NCAA 
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might help if it did something to compare the two tests in the event of a wide disparity in scores. 
Second, the Eligibility Center could require that PSAs report L~d~.L test scores, and check that this 
occurs, 

3. What if the institution is involved? Yes. 

4. Why or why not? If there is evidence to suggest that an institutional staff member is engaging 
in premenrollment academic fraud, the N CAA should have im,olvement. 

5. What academic misconduct by a prospective student-athlete should be considered a violation 
of NCAA legislation? Fraud or forgeo, relating to transcripts; invol’~,ement by institutional staff 
members; frm.td or forgery related to the SAT or ACT (e.g., getting a ringer to take the test) 

6. What academic misconduct by an enrolled student-athlete should be a violation of NCAA 
rules? 

a. Should legislation distinguish between academic fraud and academic misconduct? Yes, 
and ~"academic miscoi~duct" issues that do not rise to the level of ~academic fraud" should be 
addressed at the in stitutional I evel. Thi s question, is a bit dit~i.cult to address meani ng~i.~lly in. the 
abstract, however, because it depends on how the terms ~’academic fraud" versus "academic 
misconduct" are defined and how the NCAA would distinguish between ~he two. 

b. Are certain activities less egregious than others? For example, is there a difference 
between receiving too much assistance with a paper versus turning in a paper that was 
completely written by someone else? Yes, but this is easier to state in. the abstract and 
more challenging in practice given the wide array of possible conduct that can occur. 

c. If certain activities are less egregious than others, is there value in creating a scale of 
academic misconduct and a corresponding penalty structure? No. Why add complexity? 
If a matter invol’~,es academic misconduct (a~d not academic fraud), the matter should be 
addressed by the institution consistent with institutional handling of such matters for all 
studen.ts. If the situation in.volves academic fraud, we recognize that there can be degrees 
of culpability. For example, there likely should be consideration of a different and more 
severe penalty when an institutional employee (e.g., a rotor) writes a full paper for a 
student-athlete, as opposed to a single set~tence. But, most FBS FARs would rather leave 
some discretion in the hands of the Enforcement staff and Committee on It~fractions 
rather than attempting to create a rigid scale of degrees of academic t~raud and 
corresponding penalties. On. the other hand, many FBS FARs remain concerned that 
Student-Athlete Reinstatement decisions are generally not transparent, and sometimes 



i~volve staff departir~g fiom guide]ir~es. There co~ld be more agreement if Student- 
Athlete Reinstateme~t decisio~-making were more tra~sparent. But tra~sparer~cy could 
mear~ r~o departure from guidelines without review by the SA Reinstatemer~t Committee 
or aatomatic review by the Committeeo 
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7. Should a distinction be made if there is or is not an athletics nexus to the academic fraud 
committed? Yes. 

a. Is the presence of an athletics nexus a prerequisite for NCAA involvement (in terms of 
interpreting and penalizing academic fraud)? Yes, 

b. Should a student-athlete be treated in the same manner as a general student if his or her 
institution determines that institutional athletics staff members did not facilitate the 
wrongful behavior? Yes, although the question is unclear. Treated by whom? The 
campus? If so, the a~swer is yes. The NCAA? There is some concern that a campus 
decision that an institutional staff member lacked involvement should not trump an actual 
investigation by NCAA as to whether there was such involvement. But, if there i s indeed 
no such involvement, general campas policies should apply and control. 

c. Should a student-athlete be treated in the same manner as a general student if his or her 
institution determines that institutional staff members facilitated the wrongful behavior 
but were not motivated by the student-athlete’s athletics reputation or skill? While we 
generally favor having campuses treat student-athletes in a manner consistent with the 
treatment of all students, this question s~ggests determining proof of motive or lack 
thereof on the part of institutional staff members. Proving motive can be very difficult, if 
the student-athlete committed academic fraud and had help from athletics staff, there 
should be an NCAA violations. After all, in such a case, the student-athlete would have 
had intent, and there would be an athletics nexus even if the athletics staff had other 
motivationso 

8. Should distinctions be made bet~veen institutional athletics employees (e.g., tutor, coach, 
work-study student or administrative assistant)? No. Penalties could vm3~, however, depending 
o~ the position of the employee who is engaging in the academic fraud. Indeed, institutional 
penalties should vary. But, if the stude~t-athlete has e~gaged in academic fraud, the penalties as 
to the student-athlete should likely be consi stent given the athletics nexuso 

9. How should the NCAA weigh the institutional determinations of academic misconduct alleged 
or committed by student-athletes? Although this in large part depends on the definition of 
"academic misconduct" as opposed to "academic fraud," most FBS FARs believe that the NCAA 
should be deferential to institutiot~al determinations and handling of "academic misconduct" 
cases alleged or committed by student-athletes unless there is clear and compelling evidence that 
the institution is abusing its discretion in making such assessments and not properly addressing 
cases of academic fraud. 

a. Should a student-athlete be in violation of NCAA legislation if there was an athletics 
nexus, but his or her institution determines that academic fraud did not take place? No. 



b. Why or why not? If there has been an institutional review and a determination that the 
situation does not constitute "academic fraud," the matter should not be a violation of NCAA 
legislation unless there is clear and compelling evidence that the institution abused its discretion 
in making its determination. It is very important that the NCAA allow institutions to determine 
whether there was academic fraud or academic misconduct, it is impractical and an infringement 
on institutional autonomy for the NCAA to have different standards than the institution. 
Correspondingly, if there is an allegation of academic misconduct and the institution, though its 
nomml process as applied to all students, finds that no such academic misconduct occurred, that 
should be the end of the story. Some FBS FARs, however, expressed concerns that some 
institutions will not do a fair or adequate job in assessing situations possibly involving academic 
frm~d. 

c. Should a student-athlete be subject to an NCAA violation if there is no institutional 
nexus? No, although this question is unclear. We assume you mean no involvement by 
institutional staff, but we are not certain. But, see our response to %" below regarding 
definitions. 

d. Why or why not? See above. Also, institutional policies should be sufficient. 

e. What weight, if any, should be given to varying institutional policies with respect to 

academic fraud? So, what might be considered academic fraud on one campus, would not 

be considered as such on another. It would be beneficial i:br the NCAA to define 

%cademic fraud" i:br purposes of the application of Byla~v 10.1-(b) and to distinguish 

%cademic misconduct" that can. be addressed and resolved at the institutional level and 

consistent with institutional policies i:br all students. We suggest that the NCAA create 

defSnitions and parameters consistent ~vith the Official Interpretation published on 

September 6, 2000, which provides the following guidelines: 

The subcommittee reviewed the application of Bylaw 10.1-(b) as it relates 

to academic fraud and agreed that the following guidelines generally 

should be used in determining whether an incident of academic fraud 

should be reported to the NCAA as a violation of Bylaw 10.1-(b) or 

should be handled exclusively at the institutional level in accordance with 

its policies applicable to all students. 

a. The subcommittee confirmed that an institution is required to report a 
violation of Bylaw 10.1-(b) any time an institutional staff member (e.g., 
coach, professor, tutor, teaching assistant) is knowingly involved in 
arranging fraudulent academic credit or false transcripts for a prospective 
or enrolled student-athlem, regardless of whether the institutional staff 
member acted alone or in concert with the prospective or enrolled student- 
athlete. 

b. The subcommittee confirmed that an institution is required to report a 
violation of Bylaw 10-1-(b) any time a student-athlete, acting alone or in 



concert with others, knowingly becomes involved it~ arranging flaudulent 
academic credit or false transcripts, regardless of whether s~ch conduct 
results in an erroneous declaration of eli gibilityo 
If a student-athlete commits an academic offense (cog., cheating on a test, 
plagiarism on a term paper) with no involvement of an institutional staff 
member, the institution is not required to report a violation of Bylaw 10.1- 
(b), m~less the academic offense results in an erroneous declaration of 
eligibility and the studet~t-athlete subseq~ently competes for the 
institution. 

Finally, the subcommittee noted that in all cases in which a student-athlete 
knowingly engages in conduct that violates i~stitutiona] policies, the 
it~stimtion is required to handle a student-athlete’s academic offense in 
accordance with its established academic policies applicable to all 
students, regardless of whether the violation is reportable under Bylaw 
10.1-(b)] or whether the student-athlete was acting alone or in concert with 
others. [Reference: Bylaw 10.1-(b)] 

We also believe that implicit in this September 6, 2000~ o~:Ncial interpretation is that 

"academic fraud" as described as reportable in subparts %" and "b" would include any 

such actions that allowed a student-athlete to remain eligible or keep a scholarship 
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Concept No. 4: Consider modifying current four-year college transfer requirements to include 
academic component(s). 

Rationale: Legislation governing the eligibility, of four-year college transfers currently attempts 

to balance a number of concerns. The current legislation may not adequately address academic 
issues. In light of the Association’s emphasis on student-athlete academic success and academic- 

based metrics, an assessment of the four-year college transfer legislation is needed to ensure the 
requirements align with academic success and enduring values of the Association. 

Points to Consider: 

¯ Permitting a student-athlete to transfer and be immediately eligible based on leaving the first 
institution academically eligible and meeting eligibility requirements (e.g., percentage-of-degree 
requirements) at the second institution is consistent with the principle of graduating within five 
years after initial collegiate enrollment. 

¯ Concept does not include a recommendation to amend the Bylaw 13 (recruiting) requirements, 
therefore, the institution’s right to deny permi ssion to contact would be maintained. 

¯ The transfer requirements could also include an NCAA Division I Academic Progress Rate 
(APR) component. For example, the student-athlete will not, and has not previously, impacted an 
institution negatively in the academic performance report (e.g., student-athlete maintained a 
2.600 grade-point average). 

Qnestions: 

1. Should all student-athletes be required to serve an academic year in residence at the time of 
transferring from one four-year institution to another four-year institution? No. 

2. Why or why not? For the reasons described in the Points to Consider, many FBS FARs are of 
the view that student-athletes who transfer should be relieved of the requirement to serve an 
academic year in residence provided that they are meeting all percentage-of-degree requirements. 
if such a transferring student-athlete, however, has less than a 2.6 GPA, the transfer would 
negatively impact the APR for the school from which the transferring student-athlete is 
departing To address such cases, the APR retention point rules should be reconsidered and 
revised to avoid penalizing the first institution. Mid-year transfer roles may need to be retained, 
as well. Alternatively, some FBS FARs would favor the concept set forth in the third bullet in. the 
Points to Consider above to allow immediate eligibility only for a transferring student-athlete 
who has maintained at least a 2.6 grade-point average. Finally, some FBS FARs *\avor retaining 
the current transfer rules given concerns about timely graduation. 
3. Should student-athletes in some sports be required to serve an academic year of residence at 

the time of transferring from one four-year institution to another? No. 
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4. Why or why not? Although we recognize that there could be a greater percentage of transfers 
in sports such as football, basketball, and baseball should the "year-in-residence" rule be 
eliminated, we are of the general view that NCAA rules should be consistent across all sports. 
Some FBS FARs, however, support maintai~ing the year-i~-residence for football, basketball~ 
and baseball transfers. They are concerned that to do otherwise could create a ~:?-ee agency" 
atmosphere in those sports. 

5. What sports should be included in the one-time transfer exception? All sports. Be consistent. 

6. Is there an academic reason to support prohibiting student-athletes in certain sports from 
transferring and being immediately eligible? No. 

7. Do you support sport-specific transfer requirements determined by the overall APR for that 
sport? No. 

8. Why or why not? Treat all sports the same. 

9. Do you support a multiple-layer approach to a student-athlete’s access to practice, competition 
and athletically related financial aid? For example, a student-athlete who meets some but not all 
of the requirements may be permitted to practice, but not compete while serving a year in 
residence? No. 

10. Why or why not? Although these academic reforms, once in effect, sho~ld have value for 
incoming freshman, they need not be extended to four-four transfers. Presumably, the initial 
institution will have already applied the multi-layer approach upon the student-athlete’s initial 
enrollment and matriculation, it should not be repeated upon a transfer. 

11. Do you support the establishment of research-based academic requirements for transfers 
(note this could be in addition to requiring a year of residence in certain sports)? No response. 

12. Why or why not? This question is unclearo We favor the continued utilization of research- 

based assessments by the Academic Cabinet in formulating academic policy recommendations. 
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Concept No. 5: Consider modifying progress-toward-degree requirements. 

Rationale: Progress-toward-degree standards ensure that student-athletes are earning degree 
applicable credits and appropriately progressing toward a degree. Part of embedding academic 
success as a first expectation is to ensure that progress-toward-degree standards support 
continued progress toward a degree and ultimately graduation. 

Points to Consider: 

¯ Current progress-toward-degree standards require a minimum grade-point average, earning of a 
percentage of a degree and the passing of a minimum number of hours in a given semester and 
year. 

¯ Currently there are limited instances where NCAA legislation differs based on sport. 

Questions: 

1. Do the current standards adequately progress a student-athlete toward achieving a degree? 
Yes. 

2. Why or why not? It is a very good policy and program that facilitates moving our student- 
athletes to degree completion within five years or less. However, consideration should be given 
to modi~}Ying the current standards to allow more academic flexibility for high-achieving 
studentso One size does not fit all. Students who are taking an~d successfully completing 
academically rigorous coursework should be able to structure class schedules in a manner so as 
to provide them with the best academic experience. This might mean taking a required research 
seminar in the summer when the student-athlete has more time or taking several classes toward a 
minor in a single semester; however, current PTD requirements could limit a student-athlete’s 
academic choices. Some possible options could include authorizing the following: 

- A student-athlete who is on a 4-year graduation track (50% after 2 years, 75% after 3 
years) and/or with a certain GPA could be allowed to apply hours ficom a~y degree program. (not 
only ho~rs applicable to that student-athlete’s degree program) to meet PTD requirements; or 

- A student-athlete who is on a 4-year graduation track (50% after 2 years, 75% after 3 
years) and/or with a certain GPA could be allowed to use hours toward any institutionally 
recognized academic credential (e.g. minor, concentration, certificate program) to meet PTD 
requirements, 

3. Should the current grade-point average minimum that requires a percentage of the grade-point 
average needed for graduation be simplified and require a 2.000 minimum each year? No. 
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4. Why or why not? The current policy facilitates movemet~t toward a degree within five years or 
less a~d allows incoming students to explore various majors to a limited extent in the first year or 
so of studies. Also, institutional policies on academic probation!saspension oi:~en, are more 
rigorous. 

5. Should the nine-hour requirement that is currently in place for football student-athletes be 

extended to all sports? No. 

6. Why or why not? Although favored by some FBS EARs, many FBS EARs dispute its value 
for football. Additionally, the ct~rrer~t football policy with its ir~cor~sister~t and difficult to monitor 
approach to recapturing lost games and incl~sion of a one-time exception is ~ot a model that 
many FBS EARs favor. 

7. Are the current percentage-of-degree benchmarks appropriate? Yes. 

8. Why or why not? ’I’he policy facilitates mox,ir~g our studem-athletes to degree completion 
withi~ five years or less. 
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drop out, but as you can see from the distribution list, we still have enough for some great discussions. I hope you’ve started working on a draft that we can 
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The Law Professor as Faculty Athletics Representative: 

Some Random Thoughts After Two Years 

Professor David Shipley, FAR, University of Georgia 

Introduction 

It is a pleasure to write an essay about something I really enjoy, and it is 

especially pleasing not having to worry about footnotes. I have been a law professor since 

1977, and will be starting my 35th year of teaching when the new- semester begins. It is 

still fun to be in the classroom; I am energized by my students, teaching remains a 

challenge, being a productive scholar is important, and I am one of those professors who 

likes his law school, university and professional service commitments. I am fortunate to 

have the best job in higher education; being a tenured law professor. My service as the 

University of Georgia’s Faculty Athletics Representative is icing on the cake. 

I have liked college sports for as long as I can remember, and not just as a fan and 

as a mediocre NCAA Division III swimmer and runner (I did earn varsity letters in both 

swimming and cross country). I also have a long appreciation of the role of 

intercollegiate athletics at a maj or research university and in that university’s home 

community. I grew up in UrbanaiChampaign, Illinois, home of the University of Illinois, 

and have followed the Fighting Illini since boyhood. Moreover, my late father was a 

professor at Illinois who served in the mid-1960s and early 1970s as a faculty member on 

the university’s athletic association board. During his tenure on that board the athletic 
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program was recovering from stiffNCAA sanctions for a "slush fund" scandal that hit 

football and men’s basketball very hard, attendance was down, and disciplinary issues 

caused the board to fire a head football coach in mid-season. I remember clearly my Dad 

telling me that it was vital to have at least 55,000 fans in Memorial Stadium for every 

home football game in order for the entire athletic program to break even. I learned as a 

teenager that football pays the bill s. This bit of personal history is relevant because I 

think it helps explain why I was pleased to be elected to the UGA Athletic Association 

Board four years ago and then gladly accepted the position as FAR when it was offered 

two plus years ago. 

In the following paragraphs I discuss the FAR selection process at Georgia, the 

skills that an experienced law professor brings to the position, my first big challenge as 

FAR and how my skills were tested, and conclude with some random thoughts about 

lawTers, universities and their athletic associations, intercollegiate sports and the NCAA. 

In writing this essay I asked myself what sort of value being a lawyer/law professor adds 

to my performance of the FAR’s varied duties. I cannot say something like "A non- 

lawyer FAR would not have understood this particular process or issue as quickly as a 

law57er FAR." My safest conclusion is that the FAR at a research university competing in 

a major conference like the SEC or the Big 10 should not be an untenured Assistant 

Professor or a senior Associate Professor who is tenured but will never be promoted. To 

the contrary, it is vital that the faculty member holding the position be a tenured full 

professor who is known and respected campus-wide, has credibility with his or her 

faculty colleagues campus-wide and with the university’s administration, and who 

understands how things work on his or her campus. An experienced law professor can 
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satisfy those criteria but so can an experienced professor from the English Department or 

Physics or from any other department, school or college at the university. 

A. The Selection Process - Why l~Ie? 

The FAR at the University of Georgia (UGA) is appointed by the President and 

serves at his pleasure. There is no nomination, application or interview process. In this 

regard, UGA is very fortunate that Dr. Mi chad F. Adam s, UGA’ s Presi dent since 1997, 

has been active and involved with the NCAA for many years, has held and still holds 

leadership positions in the organization, and was a member of the Knight Commission. 

President Adams understands and appreciates intercollegiate athletics, the role of the 

NCAA and how it operates, and the importance of varsity sports at UGA, especially the 

impact of football. He regards the FAR as holding a very important position at the 

University. Dr. Adams will be stepping down as UGA’s President on June 30, 2013. 

My predecessor as Georgia’ s FAR, Professor Jere Morehead, is now our Provost. 

He is a lawyer and a graduate of the UGA School of Law. He was an Assistant U.S 

Attorney before accepting a tenure-track appointment in the Department of Real Estate & 

Legal Studies at UGA’s Terry College &Business. He is an award winning teacher, the 

author of a leading textbook for undergraduate legal studies, and for many years the 

Director of the UGA School of Law’s moot court program. In addition, Morehead held 

several important administrative positions at UGA before becoming Provost including 

Interim University Counsel, Director of the Honors College and Vice President for 

Instruction. He was a member of the UGA’s Athletic Association Board of Directors 

(UGAA) when President Adams asked him to become FAR. Early in his tenure as FAR 
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he was involved in UGA’s last major infractions case before the NCAA, and he chaired 

the search for the prior Athletic Director. 

In September of 2009, shortly after Professor Morehead was named Provost, 

President Adams called me to ask if I would become FAR effective July 1, 2010. I ~vas 

on research leave and spending most of September on Block Island, Rhode Island. His 

call was out of the blue. I am not sure how he tracked me down, and his assistant’s voice 

mail message did not give me a clue what he wanted. I had known the President since 

1998 when he hired me to be Dean of the law school and I returned the call right away. 

During our conversation he made it clear that he thought it was important for Georgia’s 

FAR to be a lawyer. The President is not a lawyer, but one of his sons, a daughter-in-law 

and his brother-in-law are, and many of his top advisors through the years have been 

lawyers. My wife told me to accept on the spot, but the President encouraged me to speak 

with Provost Morehead about what the position entails, the time commitment, and 

whether it would be possible to keep teaching a regular load and serve as FAR. I called to 

accept the position right after my conversation with the Provost. 

B. My FAR Skill Set 

My skills are not the same as the Provost’s, but there are parallels. I do not have 

as much law practice experience as the Provost but I have been a law professor since 

1977 at several large public universities including four members of the Southeastern 

Conference. Throughout my career I have been teaching a standard load, trying to be a 

productive scholar, and doing my fair share of law school and university service~ Also, I 

was Dean at Ole Miss (1990 - 93), Kentucky (1993-98), and most recently at Georgia, 

serving under President Adams from 1998 to 2003. I have been a regular law professor 
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since stepping down as Georgia’s Dean. I have also been an active university citizen 

since 2003 serving on several important university-wide committees including the 

University Curriculum Committee and the Committee on Intercollegiate Athletics, 

chairing several committees, and playing a maj or campus-wide role with UGA’s recent 

reaffirmation of accreditation by SACS (the Southern Association of Colleges and 

Schools). In addition, I have chaired several law school accreditation inspections for the 

American Bar Association and was on several Law School Admissions Council 

committees for about ten years. As a result of my administrative duties and service 

commitments, I know lots of people all over campus, both faculty and administrators. I 

was elected by UGA’s University Council to the Board of Directors of the Athletic 

Association (UGAA) in 2008 and was holding that position when the President asked me 

to become FAR. I shadowed the Provost as ’FAR in training’ for six months, from 

January 1, 2010 to June 30, 2010, attending the NCAA Convention in Atlanta and several 

SEC meetings with him, going to one of the NCAA’s rules and regulations workshops, 

and taking over as acting secretary for the Board of Directors of the UGAA. 

In summary, my skill set for being FAR includes being a senior lawyer/law 

professor with considerable administrative experience and a solid understanding of the 

way UGA operates. I knew most of the key players on campus fairly well when I became 

FAR, those key players - both faculty and administrators - knew me, and I came to the 

position with some understanding of the Athletic Association and the importance of 

intercollegiate sports at UGA. 

C. My First Big Challenge: Putting Those Skills to the Test 
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My first major task as FAR was to chair the search for a new Athletics Director 

(AD). Our previous AD, who had been hired during Provost Morehead’s tenure as FAR, 

was reli eyed of hi s duties i n early July, 2010 following a DUI arrest in Atl anta very 1 ate 

in the evening of June 30. My first day as the Georgia’s new- FAR was July 1St and I was 

asked to chair the search committee on the 4th - shortly before the official announcement 

that the AD was being relieved of his duties. 

I have served on or chaired several search committees during my academic career 

but none as high profile as this one. I believe that my experiences as an administrator, as 

a spokesperson for organizations, and as a lawyer helped me throughout the search 

process, especially with understanding Georgia’s open records and open meetings laws, 

dealing candidly with the press, and explaining the process to persons who expressed 

interest in the position or who were calling on behalf of persons who were interested. 

The search committee was appointed by the President and he kept it small with 

only six members: me; the Senior Women’s Administrator with the UGAA; one of the 

senior coaches; a past president of the University’s Alumni Association who serves on 

the UGAA Board; the elected student member &the Board; and, the University’s Senior 

Vice President for External Affairs. The committee that was used for the previous AD 

search had been considerably larger. The President felt that committee had been unwieldy 

and leak prone. Even though a search firm was retained for the prior search, it had been 

difficult to maintain confidentiality. 

The President decided against using a search firm this time. Instead, my 

committee was assisted by the Director of UGA’s Human Resources Department and an 

executive search group vdthin that department. The HR Director and another professional 
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in HR did much of the administrative work including the initial draft of the j ob 

description and announcement, setting up a website, handling many of the calls and 

inquiries about the position and the process, following up with nominees to see if they 

were in fact interested in becoming candidates, and processing applications. I also 

handled many calls and inquiries, talked to quite a few nominees and applicants, and was 

surprised at the number of search firms which contacted me directly about running the 

search even though it had been clearly stated that we were not using an outside firm. 

Moreover, it was agreed at the start of the process that the other members of the search 

committee would direct all calls and questions to me and/or the HR Director. We had no 

leaks. 

One of the most challenging aspects of this search process was deciding the best 

way to handle inquiries from, or about, sitting athletic directors who were interested in 

the position but were reluctant to apply given their current positions. How could they 

determine if they were viable candidates for the position? How could they determine 

whether UGA would be interested in talking to them? How could UGA "check them out" 

~vithout news of their possible interest in the position getting back to their home 

institutions? In essence, is there a way for someone to be seriously considered for the 

position without formally applying and getting his or her name published on one or more 

of the many blogs and Internet sites in the world of college athletics? 

I do not have quick answers for these questions, but I appreciated the dilemma 

facing a sitting AD because I had grappled with similar questions during my career. I was 

Dean at three public law schools for 13 years and several times during that period I was 

either contacted about or had an interest in deanships at other schools. My basic questions 
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for a search committee or search firm were: When ~vould my candidacy become public in 

the event I applied? Would the names of applicants be confidential until the school 

decided who to invite to a screening interview? Would my name become public from the 

moment I threw my hat in the ring? The decision whether to move for~vard as a candidate 

for a position is often difficult. At some point you have to decide if you want to risk 

rej ection and disappointment. At some point your candidacy will become public 

information. At some point it is necessary to inform your colleagues as well as your 

President and Provost that you are a candidate for a position at another institution, it is 

easy to say nothing ventured, nothing gained but actually becoming a candidate is a tough 

call for many of us. 

In August, a little more than a month after our search committee was formed, we 

interviewed five candidates over a weekend at an off-campus location; three 2.5 hour 

interviews on a Saturday and two more on Sunday. I believe we did a good job of 

honoring requests for confidentiality. We allowed time between each interview to talk 

among ourselves about our reactions to the candidate. Everyone participated actively, 

including the student member of the search committee. The President was in attendance, 

but more as an observer than an interviewer. After our final intew’iew, all of us, including 

the President, discussed the five people we had met, and the President asked each of us to 

rank our top two candidates and give him that ranking on a slip of paper. We did not 

share our rankings with each other, but the President told us, after he tallied our rankings, 

that all six of us were in agreement on the top two. The President did his due diligence 

during the following week and then met with the committee at his office to discuss his 

decision. The public announcement of the hiring of Greg McGarity was made within the 
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next day or two. Greg started the job shortly after Labor Day in September 2010, roughly 

two months after the search committee was announced. McGarity is wrapping up his 

second year as Georgia’s Director of Athletics, and there is widespread agreement in the 

Bulldog Nation that he is doing a fine job. 

D. Lawyering Up and the Specialized NCAA Practice 

Another relevant point about the wisdom of having a lawyer/law professor as 

FAR is the fact that lawyers play a major role in the NCAA and with intercollegiate 

athletics generally. I do not have figures, but there are plenty of lawyers working with the 

NCAA in Indianapolis, and more and more lawyers are now working in sports 

administration at colleges and universities. I have represented the SEC on the NCAA’s 

Amateurism Cabinet for two years and at least six other members of that committee are 

lawyers. Each represents an athletic conference. In my opinion, it would be wise for 

every university in the major conferences like the SEC, PAC 12 and Big Ten to have a 

lawayer holding a leadership role in the athletic department. Moreover, schools which 

have major issues before the NCAA are hiring lawyers who know this area of the law and 

understand the NCAA. Many practitioners are developing sports law expertise, and some 

have considerable experience in working with the NCAA and knowing how that 

organization operates. 

For example, UGAA recently turned to a specialized law firm with an NCAA 

practice for help with several matters involving compliance with NCAA rules and 

regulations. These matters included eligibility issues for two student-athletes and gifts 

made by a head coach to several assistants. In the past, the UGAA had ordinarily turned 

to a local lawyer who has a varied practice. This time it turned to Mike Glazier who 
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heads the Sports Practice Group at the Overland Park, Kansas office of Bond, Schoeneck 

& King. The firm specializes in dealing with the NCAA. See Athens Banner Herald, 

Lead Story, Section C l, January 22, 2012. The Athens, Georgia newspaper reported this 

in a story titled Glazier solves UGA’s problems ... for a price. The primary focus of 

the story was the amount UGA paid for Glazier’ s services. It noted that the Athletic 

Director had worked with this lawyer and his firm during the AD’s time at the University 

of Florida, and that the outcomes of their work were favorable to Florida and now to 

Georgia. The story also reported that Glazier had worked in enforcement at the NCAA 

and had formed one of the nation’s first NCAA focused law firms many years ago with 

the current SEC Commissioner, Mike Slive. In short, Glazier knows infractions and the 

NCAA. The firm was a sponsor at the NCAA’s 2012 Regional Rules Seminars in 

Anaheim and Atlanta. The description of the firm in the seminar materials states: 

The Collegiate Sport Practice Group of Bond, Schoeneck & King, PLLC, is the 

nation’s premier practice group for the representation of colleges and universities 

in NCAA rules compliance, eligibility and infractions matters. Our group was 

formed in 1991, making us easily the most-experienced attorneys and consultants 

in this area of unique and complex regulations. Combined, we have more than 90 

years of experience in NCAA-related matters, including serving as counsel to well 

over 100 NCAA member institutions and more than 40 years of combined 

experience as NCAA staff members. 

For the UGAA to have hired Glazier and his law firm to help it work through 

several difficult issues is comparable to any maj or business entity hiring a Washington, 

DC firm with specialized expertise to help it work through the rules and regulations of a 
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maj or federal agency like Agriculture or the Securities Exchange Commission or the 

Federal Communications Commission. Expertise matters, and the UGAA’s hiring of a 

firm with expertise is not unique. More and more universities are turning to one of the 

several firms in the United States with NCAA expertise. For example, Gene Marsh, an 

emeritus law professor at Alabama who had served as the university’ s FAR through 

several difficult matters, is now ’of counsel’ with Lightfoot, Franklin & White; a 

Birmingham, Alabama law firm with a substantial NCAA practice. Marsh has helped 

several universities respond to major infractions issues. Karen Sloan, Lcm,yering Up the 

NCAA, National Law Journal, September 6, 2010. The Lightfoot firm also was a sponsor 

at the NCAA’s 2012 Rules Seminars. The description of the firm in the program states: 

During the past decade, Lightfoot has established itself as a national leader in 

NCAA compliance and collegiate sports law. Lightfoot partner William King has 

built the firm’ s NCAA practice area from the ground up, and with the addition of 

Gene Marsh, former chair of the Committee on Infractions, in 2008, our NCAA 

practice area now includes representation of member institutions of the Pac-I 2, 

Atlantic Coast, Southeastern, Big Ten, Big 12 and Mountain West Conferences. 

Since 2008, the firm has handled matters ... that received national attention, 

including representation of the University of Michigan, University of Southern 

California, University of North Carolina Chapel Hill, University of South 

Carolina, Columbia, the Georgia Institute of Technology and Jim Tressel. The 

firm continues to represent universities in joint infractions investigations with 

NCAA enforcement and high-profile student-athlete eligibility matters. 

E. Random Thoughts about the Value Added by a Lawyer as FAR 
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As a law professor who teaches and writes about Administrative Law, perhaps I 

can come up to speed on the NCAA’s executive, legislative and judicial functions faster 

than a non-lawyer. After all, the NCAA is like an administrative agency. Of course, a 

non-lawyer FAR can learn a great deal about the NCAA from reading Professor Jo 

Potuto’s article, The NCAA Rules Adoption, Interpretation~ Enforcement, and Infractions 

Processes: The Laws That Regulate Them and the Nature of Court Review, 112 !/anderbill 

Journal of’Entertainment and Technology Law 257 (2010). Most FARs know that Ms. 

Potuto, a professor at the University of Nebraska College of Law, has been the 

Cornhusker’s FAR for many years and has held several important positions with the 

NCAA. Also, a new, non-lawyer FAR can learn a great deal by attending one the 

NCAA’ s regional rules seminars - I attended one while I was FAR in training and 

attended another one in June 2012. In addition, FARs are well organized nationally and it 

is beneficial for a new FAR to meet and get to know his or her fellow FARs, especially 

those from the other institutions in his or her school’s athletics conference and those at 

similar colleges and universities around the nation. 

I think the fundamental question about what difference it makes for a school’ s 

FAR to be a law professor can also be answered by responding to another question. If a 

college or university has a law school, do law professors add real value to college or 

university governance and campus-wide policy making? If the answer is yes, then 

perhaps it makes sense for the FAR to be a law professor. Here again, I think of 

conversations I had with my late father. He was a professor of Art & Design at the 

University of Illinois for 40 years, including 20 years as a department head. He served on 

many campus-wide committees during his career and often told me how much he 
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appreciated serving on a committee with professors from the University of Illinois 

College of Law. What did my Dad value from those law professors at Illinois? Was it 

their analytical thinking skills; their logical arguments; their basic sense of fairness; their 

appreciation of the importance of process and hearing all sides; or their ability to take a 

position without becoming overly partisan? I think the answer is obvious - my Dad 

valued all of those lawyerly attributes. 

I have been a tenured law professor at four comprehensive public universities for 

35 years and all of those schools are in the SEC. I have served on many of campus-wide 

committees since I earned tenure in the early 1980s. Whether it is genetics or watching 

my role model father or being a team player, I have always taken my campus-wide 

service appointments seriously, served with enthusiasm, and have willingly chaired many 

committees. I have enjoyed getting to know my faculty colleagues from other schools, 

colleges and departments on campus, and all of them know that I am a law professor. I 

think they value my impartiality, sense of fairness, my organizational skills, my level of 

preparation for meetings, and my sense of humor. 

Of course, my campus-wide experience does not depend on being a law professor. 

There are other professors at UGA who have comparable campus-wide experience and 

exposure. I believe that this kind of service earns respect - your colleagues on campus 

come to regard you as a person with good judgment and integrity. They know I have high 

academic values. Accordingly, I feel strongly that campus-wide experience, 

understanding and knowledge coupled with a good reputation for honesty and integrity 

are vital for any institution’s FAR. My good reputation as teacher, scholar and 

administrator, and knowing who is who on campus, how things work, who to contact in 
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admissions, how to work with the Registrar, understanding the processes for making 

campus policy, dealing with the student discipline process, appreciating the school’s 

administration and so on, has enabled me to be effective in my position as Georgia’s 

FAR. Being a lawyer/law professor is a plus, but being respected campus-wide and 

having campus-wide knowledge and experience matter most. 
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Thanks, Dave - I enjoyed reading your paper! 
Now that Dave has shown us the way, I w-as inspired to finish my short paper. It is attached, and I am also attaching a copy of one 

of our campus policies, which I have referenced in the paper. 
I, too, am looking forward to our gathering in late July! Thanks for making it happen, Run. 
Brian Shannon 
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drop out, but as you can see from the distribution list, we still have enough for some great discussions. I hope you’ve started working on a draft that we can 

circulate in a few weeks. Those papers will drive the discussion at the conference. 

If I can do anything to help you between now and then, just let me know! 

Run 

Ronald J. Rychlak 

M DLA Professor of Law 
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University of Mississippi 

University, MS 38677 

662 915 6841 
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Musings of a Relatively New FAR 

Brian D. Shannon* 

Just over four years ago, in April 2008, I was innocently minding my own business 

preparing for class one morning when I received a call from our then-President’s chief of staff. 

He invited me to join him for lunch along with our Faculty Athletics Representative (FAR), Dr. 

Robert Baker. I did not suspect anything unusual about the invitation. I had served on our 

Faculty Athletics Council for just shy of six years, and I had spent the past year chairing our 

Governance and Compliance subcommittee as part of preparing our institution’s self-study for 

the NCAA re-certification process. Accordingly, I knew, respected, and had worked with both of 

these individuals for some time. At the ensuing lunch, however, I was surprised to find that there 

was a fourth place setting and chair at the table. Then, shortly after the three of us sat down, our 

President j oined the group. My suspicions were of course immediately raised! And, as you likely 

will have realized, I quickly learned that our FAR was planning to step down from the position to 

resume full-time teaching, and that the President was offering the position to me. It did not take 

me long to think about it before accepting. 

My background. I suspect that like most of you, I have been a fan of college sports since 

I was a young child. My late father played basketball at Trinity in San Antonio in the early 1950s 

and became a high school coach after graduating. He was 6’6" at a time when that was still 

rather unusual. After a decade or so of Dad’s coaching career and his brief, one-year stint as a 

high school principal, my parents moved us to Austin, where Dad returned to school to seek his 

Ph.D. During his two years at UT, Dad was a graduate assistant and coached the freshmen men’s 
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basketball team. I was in the second and third grade during those two years, and still remember 

the excitement of going to college basketball games at the old, barn-like venue on campus - 

Gregory Gym. My mother taught elementary school, and she would take my brother and me to 

the games after school. We excitedly dined on hot dogs, ~vatched the freshmen play, and then - 

depending on the hour - got to stay for half or all of the varsity games. This was from 1966-68. 

(We had moved to Austin in August 1966 just days before the sniper’s killing spree from the top 

of the UT Tower.) I also remember my father taking us to UT baseball games and track meets. 

(The old baseball field was at that time adjacent to the law school.) After Dad completed his 

course work for his doctorate, he took a job at Angelo State University in San Angelo, Texas, 

where he coached for several more years and later became chair of the Kinesiology department. 

Angelo State was then an NAIA school, but has been in the NCAA Division II for many years 

and is now a part of the Texas Tech system. I grew up in San Angelo and was around college 

sporting events for most of my life. 

It was only some years later that I came to realize and understand that UT’s athletics 

teams were not yet integrated when my father was a GA from 1966-68. In contrast, Angelo State 

and other small colleges in Texas had integrated by then (perhaps, most famously, the Texas 

Western basketball team during that same era). It was no doubt very valuable for me during my 

formative boyhood years to spend untold hours hanging out in the Angelo State gym where 

African-American, Hispanic, and Anglo young men were teammates. They played together, 

showered together, studied together, and traveled together. It was only after I was grown that my 

father told my brother and me stories of how his team had been discriminated against at various 

restaurants and hotels on road trips in Texas in the late 1960s. And, to give you an idea of the 

times and the venue, I still remember our fourth grade class in early November 1968 casting 
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ballots in a mock, elementary school election. After~vard, I had to go home and ask my parents 

who George Wallace was and why my classmates had overwhelmingly voted for him instead of 

Hubert Humphrey or Richard Nixon. 

I always enjoyed playing sports, but was quite mediocre in terms of talent. After never 

rising above third or fourth string on junior high and freshmen basketball squads and just missing 

out on making the high school golf team, I wisely turned my focus elsewhere! 

I graduated from law school at UT in May 1982. I then practiced for just shy of four 

years as an attorney-advisor in the Office of the General Counsel to the Secretary of the Air 

Force at the Pentagon from January 1983 until fall 1986. There, I was primarily involved in a 

government contracts law practice and a good bit of my time was devoted to procurement fraud 

matters. (I used to joke with my 1L Contracts students that I would never again see a contract 

with as many zeroes as some of the Defense contracts of that era. However, today I might have 

to retract that statement given the increasingly larger television rights contracts in college 

athletics!) 

I returned to Texas in late 1986 and practiced in the Austin office of a Dallas-based law 

firm for a couple of years. I was a part of the "Public Law" section of the firm, which was largely 

a euphemism for a lobbying and administrative law practice. In 1988, however, I had the 

opportunity to take a teaching job at Texas Tech, and jumped at the chance. As one colleague 

told me after my arrival at Texas Tech, it would take only a few years for my "Burnt Orange" 

background to quickly bleed over to "Raider Red." And, he was correct! 

When I was appointed FAR in 2008, I had been teaching for twenty years, and had served 

as our associate dean for academics and in other administrative roles for almost half of that time. 
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After twenty years in one largely familiar universe, it has been interesting, challenging, and in 

many ways revitalizing to now be in a very different role as our FAR. And, surprisingly, my 

practice background in administrative law (and with procurement fraud investigations!) has been 

very helpful in working on NCAA-related matters. 

Becoming FAR. I suspect that most of you did not know a great deal about the duties and 

responsibilities of serving as your campus FAR when you first took on the position. I certainly 

did not. I was also clueless about the extent of the time commitment. The President’s office 

offered me a reduced teaching load, but I foolishly declined. During my first year as FAR, I 

taught an overload (including a course that I had not taught for over a decade and which was, 

effectively, a new "prep"), served as President of our local bar association, and - as described 

below - led our internal investigation of a major infractions case. I love to teach, but when the 

offer to teach a reduced load re-surfaced a year or so later, I gratefully accepted! 

Given that I have served as our FAR for less time than many of you, I want to focus my 

remarks on challenges and opportunities for the new FAR. In particular, I plan to address three 

topics that might be of interest - particularly for a new or "newish" FAR. 

1. Overlap. When it is time for you to retire or otherwise step down from your role as 

FAR, encourage your president/chancellor to appoint your successor prior to your departure date. 

I was able to overlap with and shadow my predecessor for almost six months, and that provided 

me with a great background for the day when I went solo. I also quickly came to admire how 

dedicated and committed Robert Baker, my predecessor, was with regard to his duties and 

responsibilities. Our campus leadership was very intentional in arranging for our overlap. Dr. 

Baker had planned to step down at the end of the summer and return full-time to the Biology 
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Department. (Robert is a mammalogist with a research specialty pertaining to bats and rats!) 

However, the NCAA re-certification site review team had scheduled its campus visit for 

October. In addition, the Board of Regents appointed a new President who began work in the late 

summer, and our compliance director was out on maternity" leave for several months beginning in 

late August. Given this confluence of events, the President’s office asked my predecessor to 

remain in place through the NCAA site visit. I was the beneficiary because this period of overlap 

afforded me with the chance to, e.g., participate in many meetings, be involved in the review of 

several allegations of secondary violations, join a Big 12 Conference telephonic waiver hearing, 

and tag along to the September 2008 1A FAR conference and Big 112 quarterly meetings in 

Dallas. During this period, we also had to review a relatively serious matter involving a very 

talented student-athlete. Ultimately, we concluded that there were no rules violations. However, 

because the issue potentially could have impacted eligibility, we spent two long and very full 

days gathering information, interviewing individuals, obtaining statements, talking with NCAA 

staff, etc. I am very thankful that Dr. Baker was still on the job when that matter arose because I 

was able both to participate and to learn. Indeed, by the time November arrived and I was the 

FAR, I had a much greater understanding and appreciation for the overall role given the 

shadowing opportunity, and I strongly recommend it to others. 

2. Enforcement Policy. I am also very appreciative that my predecessor and the 

compliance director had developed a written campus Enforcement Policy prior to my becoming 

FAR. During my stint as FAR, we have made some minor revisions, but overall we continue to 

operate investigations and reviews of possible rules violations consistent with that written policy. 

I will separately transmit a copy of our Enforcement Policy. I assume that it will not differ 

significantly from those at other schools, but I recognize that not all schools have such policies. 
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I first became quite thankful for the existence of the written policy in February 2009. I 

had only been FAR for a few months and thought I was starting to get the hang of things. 

Beginning on an afternoon in mid-February, however, I learned that there was much more to the 

job than I had experienced up to that point. Our deputy compliance director gave me a call on 

February 12 and said ominously, "Brian, we have a problem. Can you come over as quickly as 

possible?" Once I arrived, I learned that a routine monitoring cross-check of coaches’ contact 

logs with telephone bill data had revealed that coaches in the sport of men’ s golf had transmitted 

43 impermissible text messages in the month that was being reviewed, and that softball coaches 

had also transmitted a handful of text messages during the same month. I asked that interviews of 

the coaches involved be scheduled for the next morning, and directed the compliance staff to 

review that month’s phone logs and billing data for all our sports. This check revealed an 

additional small number of text messages in the sport of football. When the coaches were 

interviewed the next day, they acknowledged that texts had been sent, and that there were 

probably more from earlier months. Given those admissions, I directed that the coaches’ logs and 

billing data be reviewed for all 17 of our sports going back to the date when the text message ban 

legislation first became effective. Happily, this review demonstrated that coaches in 14 of our 

sports had clearly understood the rules education which they had received on numerous 

occasions given that they had not sent any impermissible text messages. But, unfortunately, we 

determined that there were hmtdreds of disallowed text messages in the other three sports: men’s 

golf, softball, and football. 

At that point, I determined that it was very likely we were looking at a major infractions 

case. Per the Enforcement Policy, I directed that the investigation be removed from athletics and 

briefed President Bailey. From that point forward, our review was conducted by a committee 
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consisting of the Deputy General Counsel, the President’s chief of staff (whose position and title 

later changed to University Counsel), and me, as chair. The compliance office provided support. 

We also called David Price, who then headed up NCAA Enforcement, and the Big 12 

Commissioner, to alert them about the problem and that we were conducting an internal 

investigation. The written Enforcement Policy provided a very helpful guide to me over the next 

few months as we conducted numerous interviews and reviewed voluminous amounts of 

telephone and text data. (I learned more about text messaging than I thought imaginable!) We 

also retained Chuck Smrt of the Compliance Group to consult with us regarding our 

investigation. By June, we had concluded our review and worked with President Bailey to assess 

self-imposed penalties, and by mid-July we submitted a lengthy self-report of violations. (As an 

aside, I will note that my 36-page, single-spaced self-report - replete with a notebook full of 

attachments - will never be listed among my law school publications, but probably took more 

time and effort than most of my law review articles!) The NCAA ultimately conducted further 

inte~’iews and worked with us to resolve the matter through the summary disposition process. 

Having a written Enforcement Policy has also been valuable when reviewing routine 

allegations and secondary violations. The compliance director logs all reviews, including those 

issues or allegations in which we determine that there is no violation. That practice proved very 

helpful at a later time when the NCAA Enforcement staff made inquiries about a couple of other 

allegations that they had received anonymously. Happily, we had already reviewed those matters 

in some detail, and had retained our log sheets and supporting documentation regarding the 

allegations. We were then able to provide all the information relating to our internal reviews to 

the Enforcement staff, and eventually - after on-campus interviews - the Enforcement staft’s 

review was closed. 
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An interesting and unexpected situation arose, however, in connection with the 

Enforcement staff’s visit to campus regarding the foregoing matter. As is our practice consistent 

with the Enforcement policy, and with the blessing of the Enforcement staff’s investigating 

attorney, I alerted one of our head coaches that the NCAA was planning to interview one of the 

coach’s student-athletes on campus in the next few days. This was done primarily as a courtesy 

and for logistics reasons. Per the NCAA’s request and consistent with our policy, I did not reveal 

anything about the subject matter that the NCAA was investigating. The coach, however, was 

alarmed and - as I later learned - questioned the student-athlete about the likely subject matter. 

When that student-athlete indicated that he had no idea why the NCAA wanted to talk with him, 

the coach then questioned a teammate. That teammate then responded, "Coach, maybe it’s 

because he’s been betting with another teammate on some pro basketball games." This was not a 

part of the then-pending inquiry, but it was quickly added! The coach properly informed me and 

our compliance office, and we called NCAA enforcement that day. Thereafter, NCAA staff 

inte~v’iewed all members of the team. Although there were no findings of violations with regard 

to the origqnal areas of inquiry, we collectively determined that two student-athletes had engaged 

in gambling, and violations were reported. These violations also obviously impacted their 

eligibility. 

3. Chaplain Policy. After I had been the FAR for just over a year, we had a rather high- 

profile, and much-publicized, series of events that led to and surrounded the termination of our 

former football coach. (As you might be aware, most of the former coach’s legal claims against 

the University have been barred due to sovereign immunity. Because litigation remains pending, 

however, I will not be able to write further about the situation.) The departure of Coach Leach 

soon resulted in the hiring of Coach Tommy Tuberville. And, his hiring brings me to my third 
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and final topic - one which involved what I thought was an entirely unexpected and unusual 

situation. 

During the late spring after Coach Tuberville and his staff arrived, I learned that steps 

were underway for the local Fellowship of Christian Athletes to hire a chaplain to provide 

services to the football student-athletes. Of course, being concerned that we are a public 

university, I raised questions with both the athletics director and our general counsel’s office. 

The former did not at first understand why I had concerns, and the latter had only reviewed the 

matter to assure that no state funds were being used for the new chaplain’s salary. I was 

concerned, however, about those student-athletes who might be of a faith tradition other than 

Christianity, those who might be Christians but not of the same type as that followed by the 

chaplain, and those who have no faith tradition or interest. I also was apprehensive about 

possible coercion and the possibility that coaches or staff might mandate participation. I quickly 

contacted the other Big 12 FARs to find out whether any of them had a chaplain policy on their 

respective campuses. (Mike Rogers from Baylor was at the time our only FAR from a religious 

institution.) I learned that none of the other public schools had encountered the issue except for 

Colorado and Iowa State. Additionally, although Colorado had faced the same issue, they did not 

have a written policy. In contrast, however, Iowa State had developed a policy only a year or two 

before. Accordingly, I was able to use the Iowa State policy as a very helpful guide in drafting 

our policy, and I borrowed heavily from their good work. After drafting our policy, I then asked 

both the general counsel’s office and my colleague, Arnold Loewy, to review it. Both were fine 

with it, although Arnold did quite properly point out that if the Fellowship of Jewish Athletes or 

Fellowship of Islamic Athletes wanted to hire additional chaplains for Texas Tech, the 

University would need to allow it. If you are interested, a copy of the Tech policy is available at: 
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http :iigrfx. cstv. comiphotosischoolsitextigenreliauto~pdfi2011-12imisc_non_eventiAP_20, pdf. 

Conclusion. All-in-all, I have very much enj oyed my first four years serving as our FAR. 

Although there are, as all of you know, many challenges, I have found that the role is a terrific 

opportunity to serve our respective institutions and to assist our athletics departments and 

student-athletes. Although many of our law school colleagues (and, perhaps, our deans) probably 

have little concept of what we do, our campus presidents/chancellors, athletics directors, 

compliance directors, and DSASS staff no doubt find our work to be of benefit to our respective 

institutions. At least I hope so! 

Finally, I can state unequivocally that the best part of the job thus far has been the 

tremendous opportunity to form professional relationships and friendships with my peer FARs 

within the Big 12 and from across the country through the 1A FAR Board, the 1A FAR list- 

serve, our 1A FAR annual meetings, NCAA conventions and meetings, and events like this one. 

On that note and separate and apart from the turmoil surrounding conference realignment, I have 

regretted losing regular contact with FAR friends from former conference members who are now 

part of other conferences, it is nonetheless quite valuable to remain connected through our other 

meetings and outlets, and I am appreciative of Ron for putting this panel together. 
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Enforcement 
Policy & Procedure 

Texas Tech University 

Objective: To ensure a written policy and procedure is in place for review of potential NCAA, Big 12 and 
Texas Tech rules violations. 

Texas Tech University is committed to the principle of institutional control and responsibility which 
obligates the institution to be in compliance with the rules and regulations of the NCAA and Big 12 
Conference. Texas Tech University’s president is responsible for the administration of all aspects of the 
athletics program. Texas Tech will monitor its programs to assure complimlce and to identify’ and report 
to the NCAA instances in which compliance has not been achieved (NCAA Bylaws 2.1.1 and 2.8.1). 
Texas Tech shall conduct all investigations under the guidelines of this institutional policy, NCAA Bylaw 
19 and Big 12 Conference Section 7. 

Texas Tech University is committed to establishing the most effective procedures and qualified personnel 
to ensure that compliance is achieved. The Office of Compliance is headed by the Associate Athletic 
Director for Compliance. Day-to-day operations including but not limited to education of coaches, 
student-athletes and outside entities concerning standards of rules for compliance and monitoring 
activities occurs within this framework and direct reporting is to the Athletic Director. This initiative is 
responsible for the initial response to evidence or allegations of NCAA, Big 12 or Texas Tech rules 
violations under the leadership of the Associate Athletic Director for Compliance. 

In accordance with NCAA, Big 12 Conference and Texas Tech rules and regulations, all suspected or 
alleged issues with the potential to result in an institutional, secondary’ or major violation will be 
communicated to the Faculty Athletic Representative (FAR). The FAR will determine the best course of 
action to investigate or audit the issue. The Associate Athletic Director for Compliance will brief the 
Athletic Director regarding potential institutional or secondary., violation issues. If evidence indicates that 
the allegation, information or observation has a potential major violation consequence then the supporting 
information is reported to the Office of the President through the FAR as it may be appropriate to be 
investigated differently. At this time, a formal investigation may be initiated and conducted through a 
committee established by the President. As judged appropriate the FAR can call a meeting of the General 
Counsel for the President, and the Athletic Director to discuss the evidence and appropriate action. 

This initial investigation committee will consist of the FAR as chair, University Counsel, Office of 

General Counsel, and any other members as assigned by the President. The committee will review on a 

case by case basis the merits of the investigation being internal, external or a combination of both. The 
President is ultimately responsible to assign all or part of the investigation internally or as appropriate to 

an entity outside the university. Since the President is ultimately responsible Jbr ensuring the inlegrity of 

the investigative process he may remove members from the committee if there appears to be a conflict of 

interest. Further, if the President is named in the allegation, the investigation may be moved to the Chair 

of the Board. If any member of the Board is named in the allegation, the investigation will be moved 

outs’Me of the institution. This committee will meet annually or more often if appropriate to discuss its 
responsibilities and actions required if called into action. The university will provide training 

opportunities as needed for members of this committee. The FAR will notify" the Big 12 Conference of 
the impending investigation. The Associate Athletic Director for Compliance may SelWe as a support 

member for this committee. It is important to protect the relationship of the Associate Athletic Director 

for Compliance with the coaches, student-athletes and athletic administration, therefore, the role of the 
Associate Athletic Director for Compliance will be to provide rules interpretations and insight during this 
process but not be a voting member. The reporting lines for the compliance office relative to an 
investigation of a possible major violation will be directly to the President’s Office through the FAR. If 

the investigation documents a secondary" or institutional policy violation, then the procedures (violation 
report prepared by compliance and signed by the AD& FAR) are followed for reporting such a violation. 

The FAR will report to the NCAA Vice President for iEnforcement and/or the Big 12 Conference 
Commissioner as appropriate concerning allegations of major violations. Communication with the 

applicable head coach will be handled by the Athletic Director in consultation with the FAR taking into 
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account student-athlete welfare issues and the integrity of the investigation. Committee members have no 
obligation to provide information to anyone on campus or persons who may be intelwiewed as part of the 
investigation until the matter is fully processed as divulgence of information can compromise the integrity 
of the investigation. It is the responsibility of the FAR to brief the President as needed during the 
investigation. Texas Tech University will not permit retaliato~ actions be taken against athletics staff or 
student-athletes who submit or are involved in a complaint or allegation concerning NCAA rules 
violations. 

During an investigation release of information to the press or outside sources will be highly regulated. 
Initially the FAR will be responsible for responding to the press. However, as appropriate the President 
will decide how information is disseminated. The university recognizes that information provided to the 
media must document the procedures in place to investigate any rules allegation with institutional control 
and compliance being enforced. Further, the institution understands that dissemination of information can 
compromise the investigation. During the time of the investigation there will be minimal release of 
infornmtion. At the end of the investigation a written report will be submitted to the NCAA by the FAR 
and if appropriate may include a press briefing. 

Definitions of Institutional Policy, SecondalT and Maior Violations: 

Institutional Policy Violation (Bylaw 6.01) Inadvertent or isolated action by an institutional staff 

member that violates institutional policy thus increasing the risk that the institution cannot demonstrate 
compliance with NCAA and Big 12 rules. These violations will be documented and reported according to 

institutional policy and can include disciplinary measures as approved by the Athletic Director. 

Secondary Violation (Bylaw 19.02.2) A seconda .ry violation is a violation that is isolated or inadvertent 

in nature, provides or is intended to provide only a minimal recruiting, competitive or other advantage and 

does not include any significant recruiting inducement or extra benefit. Multiple secondary violations by a 
member institution may collectively be considered a major violation. Secondary violations of Bylaws 10- 

17 are divided into two levels: Level I and Level II. Level I violations are reported to the NCAA national 

office as they occur and are discovered mad continue to be formally processed by the enforcement staff. 
Level II violations are processed by institutions and conferences and are reported to the enforcement staff" 
in a "violations report". 

Major Violation (NCAA Bylaw 19.02.2.2) All violations other than secondary violations are major 
violations, specifically including those that provide an extensive recruiting or competitive advantage. 
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Reporting a Violation 

Any individual may report: an alleged, rumored, or suspected violation to the Athletics Compliance Office, 
Ethics point (ratine) or the Faculty Athletics Representative. InJbrmation may be submitted verbally or in 
writing and may be anowmous. 
If an alleged violation is communicated to or obselwed by an athletics department staff member, the staff 
member is obligated to notify the Compliance Office in a timely manner. 

Conducting an Investigation of an Alleged NCAA, Big 12 or Texas Tech iRules Violation 

* The Compliance Office shall maintain a written record of all allegations/issues/violations. 
. The Associate AD for Compliance is responsible for researching issues that may result in institutional 

policy or secondary violations. All issues will be reviewed with the FAR who will determine the course of 
action for researching the issue. The Athletic Director will be briefed as needed. If, at aw time, it appears 
the issue could result in a major violation, the FAR will notify the President’s Office who may invoke a 
formal investigation (see above policy). 
Appropriate interviews related to an investigation will be determined and/or scheduled by the FAR. Bylaw 
10.1 statements will be administered at the time of the interview for student-athletes, coaches and staff 
(when obvious inJbrmation related to a seconda~T or institutional violation does not exist). Boosters will be 
presented with an educational document that explains the interview and enforcement process at the time of 
interview. The Compliance Office shall maintain the investigations forms. 

[] When it is not clear as to whether a secondatT violation has occurred, the issue or allegation is entered on 
the allegations spreadsheet by the comp#ance office. On or around that time, the compliance office 
initiates an allegations fbrm and documents’ the research done on the issue. The FAR reviews the 
infbrmation documented on the fbrm and in consultation with the Associate Athletic Director for 
Compliance makes the final determination as to whether a secondary violation has occurred. The FAR and 
the Associate AD j’br Compliance both sign the allegations Jbrm and it is filed in the secondary violation 
notebook (allegations rob) fbr that particular academic year. If the allegation resulted in a secondary 
violation, it is reported to the NCAA or Big 12per institutional procedure. 

[] If a secondary violation has occurred, the Associate Athletic Director for Compliance will draft a written 
report and keep on file a copy of the report and supporting documentation which could include 
corrcspondence with the Big 12 Conference and the NCAA staff. The written report will be approved and 
signcd by the Director of Athletics and the FAR with copies of the report sent to the following: President, 
Conference Office, Sport Supervisor; and involved staff member(s). If student-athletes were involved in the 
violation, a copy of the report will be placed in that student-athletes file. 

[] The Compliance Office under the direction of the FAR and with support from the Athletic Director will be 
responsible for identi~ing procedures to address and correct identified deficiencies in policies, procedures 
and processes within the institution and athletics program. 

[] Materials including a chronology of events relative to an investigation of a potcINal major violation issue 
will be organized and maintained by the Athletic Compliance Office and will include at a minimum for 
each action, event, document recovery or interview (Date, Approximate Time, Persons Present, Topic of 
Conversation or Action, Interview, Location, Audio Record, Interview Notes/Summary, General Notes). 

[] Expenses related to an investigation of a potential major violation issue will be funded by the President’s 
Office. 

[] Coaches: It is the responsibility of the Faculty Athletic Representative to communicate to the coaches and 
staff the nature of an investigation (relative to a potential secondary or major issue) if it should occur and 
that the procedure is in place well before an allegation and thus not personal in nature. The procedure is 
followed equally for everyone. And that a copy of the investigative procedures shall be made available to 
anyone upon request. 
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Obiective for adherin~ to institutional policy: 

Texas Tech shall monitor its programs to assure compliance and to identify and report to the Association 
instances in which compliance has not been achieved. 

Texas Tech may be held accountable through the NCAA enforcement program for activities that clearly 
demonstrate a disregard for its stated policies. 

o It is the responsibility of the head coach and/or the head of the department to understand all 
applicable legislation as it pertains to their staff as they are ultimately responsible for their 
program. Additionally per Bylaw 10.1, it is the responsibility of the head coach or the head of the 
depamnent and their staff to report any violation of institutional, conference, or NCAA policy. 

Procedures for reporting and correcting violations of institutional policy 

Identify the alleged violation of institutional policy. 

Identify the details relevant to the allegation by conducting interviews and/or gathering supporting 
documentation. 

A determination will be made by the Associate AD for Compliance as to whether institutional policy was 
violated 

Process institutional policy violation form. 

If the violation of policy is inadvertent arid a first offense in that area, an institutional policy violation form 
will be processed through the compliance office and copied to the Head Coach/Depamnent Head arid the 
Athletic Director. The sport or department will receive an educational memo i~fforming them of the 
violation and reemphasizing the importance of the policy. The form may be copied to the FAR, Sport 
Supervisor and President. 

ff the violation of policy is inadvertent and a second offense in that area, an institutional policy form will be 
processed through the compliance office and will be copied to the Head Coach/Department Head, Athletic 
Director, President’s Office, Sport Supelvisor, and the FAR. The sport or department will receive an in- 
person educational meeting in which the policy and procedures will be reviewed in depth with the entire 
staff. Also, person(s) responsible for the violation will be issued a letter of admonishinent from the 
Athletic Director. 
If the violation of policy is inadvertent and a third offense in that area, the coach or staff member shall be 
subject to disciplinaI3~ action as approved by the Athletic Director. 

If there is a blatant and intentional violation of institutional policy the FAR will meet with the Athletic 
Director and with the approval of the CEO an appropriate disciplinary action will be taken by the 
universi~’. 
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Texas Tech NCAA Bylaw 10.1 Form 

Per NCAA Bylaw 10.1, I understand that I am obligated to fully cooperate with tiffs investigation. I read NCAA 
Bylaw 10.1 (on back side of form) and understand its provision and consequences. 

Further, I understand that I shall not discuss details specific to this issue with aw other person including student- 
athletes and coaches. 

I understand that Texas Tech is committed to protecting the welfare of its student-attfletes and I shall not 
communicate in aw manner with a student-athlete relative to this issue. Actions contmu to this policy may result in 
disciplfimU action. 

This form was admimstered by the Associate Athletic Director for Compliance and/or the Faculty Athletics 
Representative. 

I understand NCAA Bylaw 10.1 and my cooperation related to NCAA rules issues. 

Signed: Texas Tech Coach, Staff or Student-athlete 

Administered by: 

Texas Tech Associate Athletic Director for Compliance or Faculty Athletics Representative 

Date of Interview: 

Location of Interview: 

Persons Present: 



Enforcement 
Policy & Procedure 

Texas Teeh University 

NCAA Bylaw 10.1 

10.1 UNETHICAL CONDUCT 

Unethical conduct by a prospective or enrolled student-athlete or a current or former institutional 
staff member (e.g., coach, professor, tutor, teaching assistant, student manager, student trainer) 
may include, but is not limited to, the following: (Revised." LiIO/90, 1/9/96, 2~2/0I) 

(a) Refusal to furnish information relevant to an investigation of a possible violation of an 
NCAA regulation when requested to do so by the NCAA or the individual’s institution; 

(b) Knowing involvement in arranging for fraudulent academic credit or false transcripts for a 
prospective or an enrolled student-athlete; 

(c) Knowing involvement in offering or providing a prospective or an enrolled student-athlete an 
improper inducement or extra benefit or improper financial aid; (Revised: L/9/96) 

(d) Knowingly furnishing the NCAA or the individual’s institution false or misleading 
information concerning the individual’s involvement in or knowledge of matters relevant to a 
possible violation of an NCAA regulation; 

(e) Receipt of benefits by an institutional staff member for facilitating or arranging a meeting 
between a student-athlete and an agent, financial advisor or a representative of an agent or 
advisor (e.g., "runner"); (Adopted." 1/9/96, Revised." 8/4/05) 

(f) Knowing involvement in providing a banned substance or impermi ssible supplement to 
student-athletes, or knowingly providing medications to student-athletes contrary to medical 
licensure, commonly accepted standards of care in sports medicine practice, or state and federal 
law; (Adopted." 8/4/05) 

(g) Failure to provide complete and accurate information to the NCAA or institution’s admissions 
office regarding an individual’s academic record (e.g., schools attended, completion of 
coursework, grades and test scores); (Adopted." 4~2 7/06) 

(h) Fraudulence or misconduct in connection with entrance or placement examinations; 
(Adopted: 4/27/06) 

(i) Engaging in any athletics competition under an assumed name or with intent to otherwise 
deceive; or (Adopted: 4~7/06) 

(j) Failure to provide complete and accurate information to the NCAA, the NCAA Eligibility 
Center or the institution’s athletics department regarding an individual’s amateur status. 
(Adopted: 1/8/07, Revised." 5/9/07) 



Enforcement 
Policy & Procedure 

Texas Tech University 

DRAFIr Letter to coaches regarding allegation in sport 

Dear Coach: 

An allegation of NCAA rules has been reported in your sport:. There is no evidence or proof of a violation, however, 
per Texas Tech policy we will need to investigate the reported issue. Please note we may need to talk to your 
student-attfletes as well as yourself and other coactfing staff members. We will follow standard procedure and will 
update you as possible. Your cooperation and patience is requested. 

Sincerely, 

Brian Shannon 
Faculty Athletic Representative 



From: 

Sent: 

To: 

Subject: 

RONALD J RYCHLAK <nychlak@olemiss.edu> 

Wednesday, June 20, 2012 11:46 AM 

Broome, Li s~ I, <lbroome@emaJl.unc.edu> 

RE: SEALS Con[~rence 

Dear l.issa: 

I actually asked for papers that brought up interesting scenarios or situations that we have dealt with as FARs~ I have not read the second one yet, but the first one 

was more au~:obiographical than ~ wanted, f need to wd~:e mine and circulate ~:. When I do, it w~l~ review 3-4 situations ~:hat f ~aced and had to deal with, and I hope 

it ~vi~l cause some ~eop~e to say: "yeah, that ~vas right" whi~e others say: "f thin~ ~ wouid haw~ handled ~t di[ferendy ""[’hen we can discuss how ~ve al~ agree or 

disagree. 

Does Lhat make sense? 

Ron 

F~m~ Broome, Lissa L [mailto:lbroome~email.unc.edu] 
Sent~ Wednesday, June 20, 2012 7:13 AN 

To~ RONALD ~ RYCH~K 
Subjeet~ SEALS Conference 

Hi Ron - 

For the SEALS convention is the assignment for papers like the two already circulated (biographical reflections on the role of law professor as FAR) what you are 

looking for? I haven’t started anything yet and since both of these papers seemed similar in focus, I wanted to be sure that I go down the right track. 

I can’t uncover the original invitation and call for papers. Thanks for providing the assignment again! 

Lissa 

Lissa L. Broome 

Wachovia Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

http:!!www.law.unc.edu!centers!banking 

Access my papers on SSRN at: http://ssrn.com!author=248720 

:: ::+;~ :: Description: 

...... http:/Iw~v law.unc.edu/images/news/media/bankingfinance 

web 542 jpg 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@listserv.buffalo.edn> on behalf of 

Diann Schiessler <dimm~UNL.EDU~ 

Thursday, Jnne 21,2012 8:56 AM 

DIV- lA-FARS-LIST@list~rv.bufl?do.edu 

Revisions to 1A FAR bylaws - From Tom Stephens 

1A FAR Bylaws revisions 8 April 2012.pdf 

The 1A FAR Board of Directors has undertaken a revision of our bylaws. Therein, we have attempted to streamline the redundancies and update certain 

subsections so as to reflect the actual workings of our group. 

At our September meeting, we will present these changes for your consideration and approval. In the meantime, if you have questions, please feel free to post a 

comment on the 1A FAR listserv. 

Here’s looking forward to seeing all of you in September. 

Tom Stephens 

FAR, Rutgers 



BYLAWS OF 1A FACULTY ATHLETICS REPRESENTATIVES 

Article One: l~/~me and lkIission 5’tatement 

(a) 

(b) 

Name 
The organization shall be called 1A Faculty Athletics Representatives, or 1A FAR. 
Mission statement 
1A FAR advocates for the effective integration of, as well as an academic and fiscal balance between, an 
institution’s academic mission and its intercollegiate athletics program. 

Article Two: Purpose and Organizational Principles 

(a) 

(b) 

Purpose 
1A FAR addresses issues unique to Football Bowl Subdivision (FBS), tbrmerly called Division 1A, 
institutions. Those matters include, among others, the counterbalancing of academic and athletics interests, 
of student-athlete welfare and competitive success, and of cost containment and additional revenue 
generation. 
Organizing principles 
1A FAR engages in the following activities, among others: 
(1)     provides a forum tbr 1A FARs to discuss and act on issues specific to FBS institutions, such as 

advocating for effective integration of, as well as an academic and fiscal balance between, an 
institution’s academic mission and its intercollegiate athletics program; 

(2) supports the roles of 1A FARs on each campus and provides a system to strengthen such roles; 
(3) develops an effective faculty voice regarding student-athlete welfare, academic progress, and other 

issues unique to FBS institutions; 
(4) facilitates a working relationship with other organizations/associations to identify shared issues, to 

agree on concrete and effective solutions, and to articulate a unified voice; 

(5) facilitates working relationships with other policy-setting groups with a shared interest in FBS 
issues (e.g., academic senates or similar shared-governance structures and other campus-based or 
higher education entities); 

(6) maintains a working relationship with the Faculty Athletics Representatives Association (FARA), 
while developing a distinct voice on topics specific to FBS institutions; 

(7) studies and evaluates proposed NCAA legislation and intbrms 1A FAR members of the nature and 
implications of proposals that are of concern to those members; and 

(8) proposes legislation when appropriate. 

Article Three: Membership 

All FARs who serve at active FBS institutions shall be members of 1A FAR. 

Article Four: Board of Directors, Executive Committee, Offcers, and Duties 

(a) 

(b) 

(c) 

Composition and Duties of the Board of Directors 
(1) The Board of Directors (BoD) shall consist of one and only one FAR from each FBS conference. 
(2) The immediate past President of 1A FAR may represent an institution and conference alrea@ on 

the BoD by the very nature of the composition of the Executive Committee. 
(3)     The BoD shall be empowered to conduct the business of 1A FAR. 
Officers 
The officers of 1A FAR shall consist of a President, a Vice-President, and a Secretary/Treasurer, all of 
whom shall be elected from and by the BoD. 
Selection of, vacancies on, and terms of office for the BoD 
(1)     Selection of each FBS confcrence’s representative to, and the replacement of any vacancy on, the 

BoD shall be left to the discretion of the FARs of the respective conferences. 

(2) The tern~ of office of BoD members shall coincide with the tern~s of their positions as designated 
by their conferences. 



(d) 

(3) Newly selected colaference representatives shall normally begin service on the BoD at the close of 
the annual 1A FAR meeting. 

(4) Conferences may reappoint a 1A FAR to serve on the BoD. 
(5) Conferences shall inform the 1A FAR Secretary/Treasurer of any changes in its representation. 
Executive Committee 
The three elected officers and the immediate past President shall serve for a period of two years as the 
Executive Committee (EC). 
Terms of office for, vacancies among, and duties for the Officers of the BoD 
(1)     The President, elected for a two-year term, 

(a)     shall serve as the chief executive officer (CEO) of 1A FAR and chair of the 1A FAR BoD 
and EC; 

(b) shall plan and administer the affairs of 1A FAR and create the agenda for the annual 1A 
FAR meeting; 

(c) shall make, subject to the approval of the EC, any appointments required by these bylaws 
or appointments considered necessary for conducting of the affairs of 1A FAR; and 

(d) shall preside as chair at meetings of the Board and the 1A FAR. 
(2) The Vice-President, elected for a two-year term, 

(a) shall assist the President; and 
(b) shall serve as President in case of the elected President’s absence, replacement by his/her 

institution, or inability to serve, thus assuming the duties of the President and performing 
all the obligations of the President to complete the unfinished term of office. 

(3)     The Secretary/Treasurer, elected tbr a two-year term, 
(a) shall record, file, and preserve the minutes of 1A FAR BoD and business meeting; 
(b) shall oversee the election of officers, supervise the 1A FAR Web site, and coordinate 

communications (including electronic) between the EC and the 1A FAR membership; 
(c) shall prepare the 1A FAR budget, in consultation with the President and designated 

NCAA staff; and 
(d) shall report on budgetary matters at 1A FAR meetings. 

(4) Vacancies among the officers shall be filled by an emergency appointment made by the BoD. The 
appointed person shall serve the duration of the unexpired term and remain eligible for election to 
a subsequent full term. 

Article b’ive: Meetings 

(a) 
(b) 
(c) 

1A FAR shall meet am~ually in conjunction with 1A Athletics Directors (1A AD) a~mual meeting. 
The BoD and the EC have the authority to determine the necessity of other meetings 
The President shall chair all meetings of the BoD, EC, and 1A FAR. 

Article Six: Padiamenta~ A uthori& 

(a) 

(b) 

Committees - ad-hoc 
The President, at the behest of the BoD or EC, may appoint ad-hoc committees for issues deemed of import 
to 1A FAR. 
Parliamentary procedure 
Parliamentary procedure during 1A FAR meetings shall follow Robert’s Rules of Order (current edition). 

Article Seven: Amendment of Bylaws and Resolutions 

(a) Amendments 
(1) Proposed amendments and other changes to the Bylaws may be developed by the EC or be 

cosponsored by at least five members and submitted in writing to the President.. 
(2) Members shall receive a copy of the proposed amendments at least 10 days prior to the meeting at 

which the proposed changes are to be considered. 
(3) Adoption of proposed changes shall require a two-thirds majority of the members present and 

voting. 



(b) Resolutions 
(1) AW member of 1A FAR may offer a resolution to be considered at any 1A FAR tneeting. 
(2) The resolution must be submitted in writing to the President prior to the beginning of the meeting. 
(3) The EC shall determine the applicability of the resolution to the nature and purposes of 1A FAR 

and its appropriateness for consideration by the membership. 

[updated 8 April 2012] 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@listserv.buffalo.edn> on behalf of 
Diann Schiessler <dimm~UNL.EDU~ 

Wednesday, June 27, 2012 9:09 AM 

DIV- lA-FARS-LIST@list~rv.bufl?do.edu 

I~W: Bylaw 13--recruiting - Froru Jack Thoruas 

bylaw 13.docx 

From: Thomas, Jack [mailto:jthomas@ad.nrnsu.edu] 
Sent-" Tuesday, June 26, 2012 5:00 Plvl 
To; Diann Schiessler 
Subject-" Bylaw 13--recruiting 
The 1A FAR Board’s response to the Bylaw 14 Concepts Discussion Document is attached. The Board has submitted it to the NCAA Working Group on Collegiate Model - Recruiting 

dack Thomas 
Professor 
Animal and Range Sciences, MSG 3-1 
New Mexico State Univer~ily 
P.O. Box 30003 
Las Gruces, NM 88003-8003 
(575)646-1943 



National Collegiate Athletic Association 
Working Group on the Collegiate Model - Rules 

NCAA Bylaw 13 (Recruiting) 
Concepts Discussion Document 

The purpose of this document is to solicit input from the NCAA Division I membership on concepts 
currently being considered by the Working Group on the Collegiate Model - Rules. This feedback 
will be used by the working group as it continues to finalize its recommendations for the NCAA 
Division I Board of Directors. Please forward any feedback and comments to 

rulesworkinggroup@ncaa.org. 
A draft of a re-written NCAA Bylaw 13 (recruiting), similar to the re-written version of Bylaw 
11 (conduct and employment of athletics personnel), will be available once the working group 
evaluates initial feedback on these concepts. 
Name: 1A FAR Board 
Institution/Conference/Organization: IA FAR Board of Directors 
Title: 
Date: June 27, 2012 

Creneral comment: We agree Bylaw ~ 3 is tmwiel@ and in many cases tmworkable. Any attempt to 
simpli~ this bylaw is welcome. While deregulation is generally acceptable, there is concern wifl~ 
maintaining proper oversight. 



Concept No. 1: Establish an earlier date by ~vhich prospective student-athletes who have 
demonstrated a commitment to attend an institution are no longer considered prospective student- 
athletes for purposes of applying recruiting rules (offers and inducements). 
Rationale: The proposed change is designed to further student-athlete success and well-being by 
allowing an individual who has demonstrated a commitment to attend a particular institution to be 
treated similarly to the enrolled student-athlete attending that institution. 
Points to Consider: 
¯ The Working Group on the Collegiate Model - Rules, Bylaw 13 Subgroup suggests that the date 
would be the date on which the prospective student-athlete signs a National Letter of Intent (NLI), or 
for institutions not subscribing to the NLI, the date on which the prospective student-athlete signs a 
written offer of admission and/or financial aid. 

¯ Promotes the player/coach relationship by permitting greater access between the coach and an 
incoming signee. 

Questions: 
1. Do you support this concept? Why or ~vhy not? 

Yes. This is a good concept and likely to benefit complim~ce staff workload. 

Should another date other than the signing of the NLI or an institution’s written offer of 
admission and/or financial aid be used to trigger when an individual is no longer 
considered a prospective student-athlete in relation to the recruiting rules? If so, what 
would be that date/trigger? 

No comment 



Concept No. 2: Establish regulations that provide for earlier access (specific initial dates for 
communication and contact) with prospective student-athletes. 
Rationale: The establishment of regulations that provide for earlier access with prospective student- 
athletes is designed to support student-athlete success and well-being by allowing both the 
prospective student-athlete (and his or her family) and the institution greater opportunities to make 
more inforlned, and thus more sound recruiting decisions. 
Point to Consider: 
¯ The subgroup suggest that June 15 at the completion of the prospective student-athlete’s sophomore 
year is the appropriate date and should be uniform for all sports. 

Questions: 
1. Do you support this concept? Why or why not? 

We have no problem with the uniform date. However, this is very early in the athlete’s high school 

career and some do not believe this is in their best interest. 

2. Do you support the June 15 date for all sports? Why or why not? 

A uniform date is a good idea. Makes monitoring much easier. 



Concept No. 3: Eliminate restrictions governing modes and restrictions (numerical limitations) on 
recruiting communication. 
Rationale: The current regulations governing modes and restrictions on recruiting communication 
are cumbersome and present numerous enforcement challenges. Institutions and!or conferences, at its 
discretion, should be responsible for establishing policies and procedures governing the recruitment 
of prospective student-athletes by athletics department staff members. 
Points to Consider: 
¯ Reduces administrative burden for compliance staff. 

¯ There is growing concern that current prohibitions on electronic transmissions are outdated and 
lagging behind prospective student-athletes’ use of technology. 

¯ Current limitations are inhibiting the exchange of information in the most efficient, cost effective 
and least intrusive means as compared to other forms of communication, such as telephone 
calls. 

¯ Institutions have been permitted to send an unlimited number of emails to prospective student- 
athletes for several years and there have not been any concerns regarding frequency or 
intrusion. 

Research indicates that a clear majority of teenagers are texting and have unlimited texting plans. 

¯ Establishing a single date on which to begin all communication with a prospective student-athlete 
will bring uniformity and simplicity to the legislation. 

¯ June 15 at the completion of the prospective student-athlete’s sophomore year is being supported as 
the permissible date to initiate contact and communication. 

Question: 
¯ Do you support this concept? Why or why not? 

Yes. Refer to rationale above, 



Concept No. 4: Development of more flexible recruiting calendars based on a specified number of 
recruiting days, with specified dead periods (e.g., days surrounding the initial NLI signing 
date and the NCAA championship in the particular sport) and recruiting periods. 
Rationale: The development of more flexible recruiting calendars based on a specified 
number of recruiting days will allow each institution to better assess its recruiting needs, 
~vhile furthering the principle to shield prospective student-athletes from undue pressure in 
the recruiting process. 

Points to Consider: 
¯ In-person, off-campus recruiting contacts and evaluations would be permitted during a "recruiting 
period." 

¯ The subgroup notes that it is advisable to seek input from the respective coaches associations 
regarding the appropriate annual number of recruiting days per sport, but also support an additional 
filtering process before reaching a definitive conclusion. [Note: The NCAA Division I Recruiting 
and Personnel Issues Cabinet previously has compiled data from coaches associations on this topic.] 

¯ If supported, additional time will be necessary to develop the details of the proposal. 

¯ There will continue to be an initial date governing contacts. 

Questions: 
1. Do you support this concept? V~rhy or why not? 

Yes, Sensible proposal and relieves compliance staff of additional work° 

2. Do you support no limitations on the number of recruiting opportunities per prospective student- 
athlete? Why or why not? 

3. If you support maintaining the limit of seven recruiting opportunities per prospective student- 
athlete, do you support eliminating the distinction between contacts and evaluations? Why or why 
not? 



Concept No. 5: Eliminate the legislation related to publishing/providing admissions, graduation rates 
and NCAA Division I Academic Progress Rate (APR) data, banned drug list and initial-eligibility 
standards to prospective student-athletes. These activities would continue as NCAA national 
office/NCAA Eligibility Center policies. 
Rationale: The current legislation is not consequential as it codifies policies that will continue to be 
implemented, regardless of their inclusion in the NCAA Manual. 
Points to Consider: 
¯ The subgroup supports the elimination of legislation related to publishing/providing admissions, 
graduation rates and APR data, banned drug list and initial eligibility to prospective student-athletes. 

¯ Institutions would remain responsible for responding to an5, questions raised by prospective 
student-athletes and their parents or legal guardians regarding initial-eligibility, academic rates, the 
NCAA banned drug list and nutritional supplements. 

Question: 
¯ Do you support this concept? Why or why 

Yes. This in~:brmatio~ will be provided regardless of rules mandating it. 



Concept No. 6: Deregulate printed recruiting materials either by eliminating the rule entirely or, in 
the alternative, prohibit sending or providing prospective student-athletes any recruiting materials 
other than general correspondence. In the latter instance, institutions could post materials on its 
website to be accessed by a prospective student-athlete. 
Rationale: The current legislation presents enforcement challenges and does not further the principle 
of fair competition. 
Points to Consider: 
¯ The subgroup supports the deregulation of printed recruiting materials and suggests that both 
alternatives be presented to the membership for feedback. 

¯ The subgroup suggests that a proposal consistent with the feedback provided by the membership be 
adopted in April taking into consideration an appropriate effective date for implementation. 

Would reduce compliance monitoring. 

Technology has created other less costly means of providing information to prospective student- 
athletes. 

Questions: 
1. Do you support the concept of eliminating all restrictions on printed recruiting materials? Why or 

why not? 
Yes. These restrictio~s should go. It is in the best interest of the prospective student athlete to have 
adequate in~brmation. 

2. Do you support a prohibition on sending or providing prospective student-athletes any recruiting 
materials other than general correspondence and allow all other recruiting materials to be 
only available on an institution’s web site? Why or why not? 



Concept No. 7: Eliminate restrictions related to general advertising or promotional materials 
designed to solicit the enrollment of prospective student-athletes, while maintaining prohibitions 
against personalized promotions. 
Rationale: The current restrictions related to general (as opposed to personalized) 
advertisements/promotions present enforcement challenges and does not further the principle of fair 
competition. 
Points to Consider: 
¯ The subgroup supports the elimination of restrictions related to general advertising or promotional 
materials designed to solicit the enrollment of prospective student-athletes, while maintaining 
prohibitions against personalized promotions, but requests additional feedback from the membership 
regarding the scope of deregulation. 

Would reduce compliance monitoring. 

Question: 
¯ Do you support this concept? Why or why not? 

We agree on the elimmation of restrictions or~ general promotions. Some agree this should also 
apply to personalized promotions. Others feel perso~al promotions should, in the best 
interest of the PSA, still be restricted. 



Concept No. 8: Reduce the restrictions governing official visits (e.g., entertainment radius, support 
groups, activities, number of hosts), while requiring institutions to address such issues through 
written policies. 
Rationale: Many of the restrictions governing official visits are not of national significance, have 
been adopted primarily to address isolated instances of conduct that resulted in a perceived recruiting 
advantage and often present monitoring difficulties for institutional compliance personnel. It is more 
appropriate that many of these issues be addressed through the institution’s written policies as 
required under current legislation. 
Points to Consider: 
¯ The subgroup supports eliminating many of the restrictions governing official visits and notes it i s 
more appropriate that many of these issues be addressed through the institution’s written policies as 
required under current legislation. 

¯ The subgroup notes that it is advisable to develop a list of the activities that should be addressed by 
the institution in its policies and procedures. 

¯ The subgroup requests additional feedback from the membership regarding the activities that 
should be eliminated and suggests additional time may be necessary to reach consensus on the list of 
activities to be addressed in the institution’s policies and procedures. 

¯ Current legislation was intended to establish a reasonable and appropriate environment during an 
official visit that more closely resembles normal life for an enrolled student-athlete. 

Approach is similar to the current concussion management plan legislation. 

Questions: 
1. Do you support this concept? Why or why not? 

As one member stated, "we do certainly need more time to develop just what the institutions are 
going to be doing as fl~ey set ~p their written policies, J~st why wo~fld one institution or even 
conference impose drastic penalties on themselves if no other entib; is going to do so?" 

2. Are there certain regulations that should be eliminated? If so, what are those regulations? 

3. Is it necessary for the conference office to provide some oversight? Why or why not? 



At some level, proper oversight will be necessary. If not fl~e NCAA, then the respective 
conferences will have to provide oversight, 

Concept No. 9: Eliminate all recruiting publicity regulations entirely or, in the alternative, after a 
prospective student-athlete commits to an institution. 

Rationale: Many of the regulations prohibiting institutions from publicizing interest in a particular 
prospective student-athlete appear to be motivated by a desire to minimize a "keep up ~vith 
the Jones" mentality, as well as to address the perception that comments made by an 
institutional staff member about a prospective student-athlete have provided the institution 
with a recruiting advantage. Given the advances in technology and the increased use of social 
networks, such comments are often difficult to monitor as well as to enforce, and it is 
arguable that such publicity is of significant consequence to the prospective student-athlete 
when making his or her recruiting decision. At a minimum, the publicity regulations have no 
consequence once a prospective student-athlete has committed to an institution. 

Points to Consider: 
¯ The subgroup supports deregulation of publicity rules and requests feedback from the membership 

on both alternatives. 

¯ The subgroup notes that it may be necessals, to maintain the prohibition against media presence 
during recruiting contacts!visits. 

¯ Would reduce compliance monitoring. 

Questions: 
1. Do you support the concept of eliminating all recruiting publicity regulations? Why or why not? 

No. We agree media prese~ce d~rmg recruiting visits is ~o~ a good idea. Most yom~g people 
are not equipped to deal with high level media appearances. This cot~ld turn into a recruit going to 
fl~e school with the best media contacts or with the best publicity departments, 

2. Do you support the concept of eliminating all recruiting publicity regulations after a prospective 
student-athlete commits to an institution? Why or why not? 

3. Do you support maintaining the prohibition against media presence during recruiting contacts and 
visits? Why or why not? 

Yes, see above, 



Concept No. 10: Eliminate all regulations related to the involvement of an institution and 
institutional staff melnbers in high school all-star games. 

Rationale: Man5, of the regulations prohibiting institutional involvement in high school all-star 
games were designed to curb any perceived recruiting advantages coaches and institution 
may gain from their participation as hosts or as part of the selection committee. However, the 
legislation is not of national significance and not necessaly. 

Points to Consider: 
¯ Difficult to determine if there are actual advantages gained by either hosting high school 
all-star games or being involved with the selection process. 

¯ Institution may currently host such events provided the provisions of Bylaw 13.11.3.2 
(activities not involving institution’s staff) are met. 

° Could be a possible revenue source for institutions. 

¯ Would reduce compliance monitoring. 

Questions: 
1. Do you support this concept? V~rhy or why not? 
h~ general, we believe regulatio~s should concentrate on areas where there clearly is at least more 

than minimal impact on a core valt~e. 

2. Do you support eliminating all regulations related to the involvement of an institution and 
institutional staff members in high school all-star games other than the involvement of 
institutional staff members in the selection process for high school all-star games? 

3. Should there be a limitation on the number of high school all-star games an institution may host? 
Why or why not? 

4. Should there be a limitation on the number of high school all-star games institutional staff 
members may be involved in? Why or why not? 



Concept No. 11: Expand on-campus evaluations to all sports. 
Rationale: This concept in men’s basketball was developed after a comprehensive review of the 

Division I men’s recruiting model and was designed to facilitate sound recruiting decisions by 
both institutions and prospective student-athletes through the establishment of an on-campus 
evaluation opportunity. An on-campus evaluation, which might involve several prospective 
student-athletes, may provide valuable information for both the prospective student-athlete 
and the institution to make a better informed decision. Such benefits would also be useful in 
all other sports. 

Points to Consider: 
¯ Appropriate medical safeguards have been established to ensure the health, safety" and well-being of 

the prospective student-athlete while participating in the evaluation. 

Could improve the decision-making process between prospective student-athlete and coaches and lead to 
higher retention among student-athletes. 

Permitting a tl)~OUt with a prospective student-athlete should provide a better opportunity for the 
prospective student-athlete to evaluate himself or herself against current student-athletes and 
for the coaching staff to evaluate the prospective student-athlete interacting with current 
pla~vers and his or her ability to succeed in the program at the institution, thus increasing the 
chances of retaining that prospective student-athlete throughout his or her entire collegiate 
career. 

Division II has a similar rule. 

¯ In men’s basketball, legislation was designed primarily to provide opportunities for those senior 
prospective student-athletes that did not sign NLIs or perhaps were late bloomers. 

Questions: 
1. Do you support the concept? Why or why not? 
h~ general~ we believe regulations should concentrate on areas where there clearly is at least more 

fl~an minimal i mpact on a core value. 

2. Should there be any limitations on who can participate in the on-campus evaluations and the time 
period as to when they may occur? Why or why not 



Concept No. 12: Modify the camps and clinics legislation, as specified. 
Rationale: Much of the regulations for camps and clinics have been piecemealed together in 

response to isolated incidents. Overhauling the legislation would simplify the rules and 
reduce compliance monitoring on campuses 

Points to Consider: 
¯ Would reduce COlnpliance monitoring. 

Need to consider anti-trust issues with any potential changes. 

¯ Regulation of camps and clinics could be accomplished through ~vritten policies. 

Questions: 
1. Do you support the concept? Why or why not? 
In general, we believe regulations shot~ld concentrate on areas where there clearly is at least more 

than mi nm~al impact on a core valueo 

2. Are there specific changes that need to be made to the camps and clinics legislation? 

3. Should camps and clinics legislation related to the employment of current student-athletes be 
eliminated? V~,qay or why not? 

4. Should camps and clinics legislation related to the employment of prospective student-athletes be 
eliminated? Why or why not? 

5. Should the legislation restricting the employment and participation of football prospective student- 
athletes, who are high school seniors, in institutional camps and clinics be eliminated? Why 
or why not? 
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Reflections ou the Role of a Law Professor as Faculty Athletics Representative 

Ronald J. Rychlak 

Having served five years as Faculty Athletics Representative (FAR) at the 

University of Mississippi (01e Miss), I am pleased to report that the university has not 

had to respond to any important sanction cases. Michael Harvey, who served as FAR at 

Southern Methodist University shortly before the NCAA imposed the so-called "death 

penalty" on SMU now teaches at 01e Miss. I took him to lunch just to hear his story. I 

never want my institution to go through anything like that. 

Despite the lack any serious sanction cases (thank goodness and our compliance 

staff), I have taken part in several decisions and actions that raised very interesting 

questions. A couple of them made national or regional news. As such, the personalities 

involved are already well-known or could easily be discovered. Nevertheless, and even 

though this paper is intended to prompt discussion among law professoriFARs, I have 

opted not to identify any of the involved student-athletes by name, and in one case I have 

also withheld the position held by a staff member. 

Helping a Student Athlete Graduate 

For those "in the know" about NCAA-type matters, the Faculty Rep position is 

very important. Around campus, people tend to ask: "you’re what?" I sometimes try to 

explain the position by talking about its history, explaining that it is one of the five 

positions on campus that can contact the NCAA, telling about my duties as a means of 

communication between athletics and academics. Usually the puzzled look remains on 
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the other person’s face until I say: "I chair the Athletics Committee." I don’t think they 

know what the Athletics Committee does, but they recognize that chairing it must be a 

big deal. 

Not long after I became FAR, the NCAA conducted a review of our athletics 

program. We came through fine, but one thing they noted was that most student athletes 

did not know who the FAR was or what the FAR did. I knew that I had to increase my 

visibility, at least among the student athletes. 

Other FARs that I know have given the advice to keep a low profile, and in 

general that makes me quite happy. I once went to an alumni event with our AD, our 

head football coach, and our head basketball coach. Standing off to the side, I mentioned 

to the basketball coach that they were celebrities, but everyone was wondering who I was. 

He had recently had a very high-profile encounter with a taxi driver who claimed that he 

had been abusive. (After an investigation, legal proceedings ~vere dropped and the 

university concluded that the coach was not in the wrong) With a knowing smile, he just 

said: "sometimes anonymity is a good thing." 

I still tend to aim for a low profile (though membership on search committees for 

a new AD and a new football coach made that hard), but I have made a special effort to 

assure that the student athletes have an opportunity to meet me, and it really helped one 

of our riffle team members when a glitch developed in her academic planning. 

It was the spring of her senior year, and she was planning to graduate on schedule. 

Her major required her to take a history course concerning a "non-European" nation. She 

enrolled in a class on Russia/The Soviet Union and started attending class. After a couple 

of weeks, someone brought to her attention that this class would not satisfy her degree 
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requirement. As she later explained to me, there was a half hour of utter panic and 

several phone calls, a teammate told her to call her academic advisor. She, however, 

knew me, and she felt that I would be better able to help her. 

Time was of the essence since she needed to get a satisfactory class. Fortunately, I 

knew the dean in her department, and he helped identify a satisfactory class with a 

professor who would be flexible in accepting a late admission. (He also explained to me 

that the requirement was more than just a history course concerning a non-European 

nation; it had to have been approved by the faculty.) We got her into an appropriate class, 

she graduated that spring (permitting her to proceed with her career plans), and by doing 

this we saved the athletics department the cost of supporting her over the summer or 

following fall. So, making sure that student athletes understand the FAR position and 

know the person who holds it can be very important. 

Monitoring Absences 

The Southeastern Conference (SEC) has a rule that requires each school to adopt 

a policy on unexcused absences from class. The policy must impose sanctions on 

violators up to and including loss of playing time. While each school has its own policy, 

and they vary slightly in detail, our policy is fairly common. If a student athlete misses 

10% of his or her classes, he or she will have to sit out 10% of the team’s games. Lesser 

penalties are imposed before the student athlete reaches 10%, and an additional 10% 

suspension is imposed for each absence beyond the first 10%. 
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There is, of course, an appeals process. Feeling that he did not want to create 

friction between himself and the head coaches, our former athletics director asked me to 

handle the appeals. This task took a significant portion of my time over the past few years. 

Having spent over a decade as associate dean of the law school, I was used to 

dealing with student appeals, but these were of an entirely different nature. Some athletes 

showed up and simply said "I appeal." They had no argument or explanation; they just 

wanted me to overturn their punishment. Needless to say, these appeals were not granted. 

It was so bad that for a while, I seriously considered appointing law students to 

serve as counsel for the student athletes. Realizing that this would make my work harder 

for no apparent reason (I don’t think the law students would find legitimate reasons for 

the absences), I decided against doing that. There were, however, two appeals that are at 

least worth mentioning. 

The first one came before the first football game of the season. The absences had 

taken place in the spring semester, so there were several sanctions to be imposed. The 

student athlete was a sophomore slated to be a starting offensive lineman. His appeal was 

essentially that three starting linemen were facing suspension, and I could not do that to 

the team. 

I immediately knew that I would uphold his suspension. The argument was 

weaker than weak. On the other hand, I did recognize that to suspend all three of the 

linemen would seriously hurt the team. Since the penalty was supposed to be on the 

individual and not the team, I reasoned that it would be acceptable to space the penalties 

out. The first game was against the University of Memphis, a team we should beat but 
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one that considers Ole Miss a rival and would certainly be up for the contest. I decided to 

let the coach space out the suspensions. 

At first, everyone (except the senior women’s administrator) seemed to think this 

was a good and responsible compromise. I think we all assumed that the three linemen 

would each sit out one of the three first games. Soon, however, it became clear that the 

football coach was planning to suspend all &them for a later season game against a 

smaller, Division II school. 

I came to deeply regret this accommodation, and I felt that I had been taken 

advantage of. The next year we agreed to require that the suspension be served at the first 

possible opportunity even though this could result in multiple suspensions being imposed 

in any one game. 

The other interesting absence case involved a track student athlete who had come 

to the university from an African nation. It seems that he told his advisor that he wanted 

to drop a particular course within the first week or two of classes. He failed, however, to 

go through the necessary steps to have himself removed from the class roll. Accordingly, 

thinking that he had dropped, he did not attend class. Unfortunately for him, since he had 

not officially dropped, he accumulated numerous unexcused absences before the matter 

was brought to his attention and he went though with the formalities. 

Under our policy, dropping a course does not negate the absences or eliminate the 

sanctions. Accordingly, not only was he facing a 10% suspension, he had essentially lost 

the rest of his season (which was almost over by the time it was all figured out and the 

appeal got to me). The big concern was that the NCAA qualifications were coming up, 
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and he was hopeful about his chances. If I enforced the rule to the maximum, he would 

miss that chance. 

I decided to require that the student athlete spend 10 hours in study hall. I did not 

think his offense was the same as skipping class, and I thought that language issues might 

have contributed to it. The funny thing was when the track coach called me. I think he 

was ready for an argument, and he got out a few harsh words before what I said had sunk 

in! 

The Double-Transfer Student Athlete 

Another issue that I handle on campus is when our athletics department has 

refused to grant requests related to a student athlete who wants to transfer. In particular, 

the issue often seems to be whether the athletics department will waive the requirement 

that a transfer has to sit out for a year at his or her new school. 

The way it works is that the student athlete has to request an appeal. When that 

happens, I have to assemble a committee (2-3 faculty members and one student athlete). 

The student athlete can appear before us in person or by phone, and he or she can have an 

advisor present. 

Before the first appeal that I chaired, we decided on a standard of review, and it 

has since become formally adopted as part of our procedure. The key to understanding it 

is that we view the decision not to grant a waiver as having been made by the athletic 

department (not a coach or a team), and apply a deferential standard of review. Only if 

the department was unreasonable will it be overturned. You would think that this would 
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mean that the department is always upheld, but that’s not the case. I have been involved 

in two such hearings, and one has gone each way. 

The first transfer case that I sat on involved a sophomore basketball player who 

for family reasons decided that he wanted to go back to his home state of South Carolina. 

As a top player, there were two schools that interested him: The University of South 

Carolina (which was closer to his home) and Clemson. Everyone involved understood 

that the department would not grant the waiver within the SEC, so the real issue was 

Clemson. 

Clemson was on our schedule for the next year, and from our athletic 

department’ s perspective that was a mark against granting a waiver, but the real problem 

was that newspaper accounts suggested that Clemson had contacted the student athlete 

without first obtaining permission from Ole Miss. As such, the coach was strongly 

opposed to granting Clemson the waiver, and the athletics department concurred. 

After listening to both sides, the committee agreed that due to our standard of 

review, we would affirm the decision; the department had not been unreasonable. Had it 

been de novo, ~ve might have gone the other ~vay. Our senior women’s administrator 

handled the appeal for the department. I remember telling her that by making him sit out 

at year at Clemson, we guaranteed that he would end up at South Carolina. She disagreed, 

but that is exactly what happened. 

The student athlete returned home and worked out with the Gamecocks that next 

year, but he was not eligible to play, and I think he had to pay his way at South Carolina. 

The funny thing was that after the year was up, the family situation had been resolved, 

and the student athlete wanted to return to Ole Miss. Our coach was happy to have him 
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back (there had been no hard feelings), and there was a spot on the roster. The only 

problem was that this was another transfer, and under NCAA rules, he was supposed to 

sit out another year. 

The University of South Carolina was very cooperative, but we would still need 

NCAA approval, and it seemed to be somewhat in doubt. Our basketball coach turned 

into a lawyer. He gave me the citation to a court case that seemed to support his argument, 

and he asked about hiring a law student to do some research. (I don’t think he actually did 

hire one). 

From the student athlete’s perspective, the equities seemed to favor granting a 

waiver. After all, not only would he be forced to sit out two years in a row, he would also 

lose a year of eligibility, since this would be two years sitting during his five years of 

eligibility. On the other hand, South Carolina mentioned that we did not grant the waiver 

request for his transfer there. While that is surely true in the big picture, I was asked to 

review my records of the appeal, and it appears that the student athlete’s appeal related 

solely to Clemson; he did not raise South Carolina in his appeal. 

The NCAA kept us in the dark for longer than we liked, but ultimately they ruled 

that he would be permitted to play. He had a good season and has been a good student 

too. I’m glad that he came back. 

The Quarterback 

This next scenario began with a rule change by the NCAA and a related change in 

SEC bylaws. The NCAA change was to permit a student athlete who has completed his 

or her degree, but has remaining eligibility, to move to a new school to pursue a graduate 
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degree and use any remaining eligibility at that ne~v institution. One provision was that 

the graduate degree must not have been available at the student athlete’s original school. 

Despite the NCAA rule change, an SEC bylaw prevented any athlete from 

transferring to an SEC institution unless he or she had at least two years of eligibility 

remaining. Given that the NCAA rule required the student athlete to have graduated, it 

would be unlikely that any qualifying athlete would have two years of eligibility 

remaining. Accordingly, the SEC had to decide ~vhether to modify this bylaw. 

I remember the discussions at a meeting of the SEC FARs. I believe that 

everyone was thinking along the same lines that I was: This would be a very rare 

situation, probably involving an Olympic-style athlete (or at least one in an individual 

sport like tennis, golf, or track) who would be motivated to transfer by academic desire 

but would be interested in continuing to train or compete. It would seem a shame to deny 

such a person the ability to attend an SEC school. 

During our discussion, one of the other FARS, also a law professor, said 

something about counseling a football player through his first year of law school. That 

surprised me because I once had a football player talk to me about attending law school 

during his last year of eligibility, and I had told him that it struck me as a bad idea. The 

first year of law school is hard enough; I could not imagine trying to play SEC football at 

the same time. The other FAR (~vho was senior to me as a FAR and a la~v professor) 

disagreed and said he had a few players through their first year in law school. 

The SEC FARs eventually voted to change our bylaws to take advantage of the 

new NCAA rule. The SEC associate commissioner ~vho was in the meeting with us was 

less enthusiastic. He said something to the effect of: "I know you are all thinking about a 
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golfer or distance runner, but what are you going to think when it is a star football player 

who wants to transfer?" I had no idea how quickly that would happen. Before the start of 

the next football season our coaching staff had indentified a player - a star quarterback - 

who seemed to qualify under the new rule and bylaws. 

The player in question had been the starting quarterback at a major program, but 

he had run into discipline problems and was kicked off of hi s team. He had, however, 

already earned his degree. He sent information about his release to several schools, and 

our coaching staff wanted him. The chancellor, the athletics director, and I were all less 

certain, 

The chancellor told me that the immediate reaction among our fan base was 

negative. Then, in a day or two, "after they had time to see his films on YouTube," the 

tone changed. Even some of the fans who originally opposed acquiring the new 

quarterback called back to let the chancellor know that they thought this young man 

deserved a second chance. There were, however, some hurdles to cross. 

First of all, in order to meet the NCAA rule, he had to be admitted into a graduate 

program that was not available at his former institution. While his grades were not bad, 

they were not typical for most graduate school applications. I believer there was also 

some scrambling to take or retake the GRE. I later spoke to a staff member who told me 

it had been her duty to find a program not available at his old school that would admit 

him. Eventually she was successful. 

Due to the disciplinary nature of his departure from his former school, the NCAA 

denied his application for eligibility at Ole Miss. In a press release, the NCAA stated that 

the transfer exception was intended for students pursuing new academic study, not 
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avoiding disciplinary punishments. This set up the appeal to the ad hoc NCAA 

Subcommittee for Legislative Relief, the only proceeding before the NCAA in which I 

have been involved. 

The appeal was conducted over a conference call, and our athletics director took 

the lead. I reviewed the documents and went over the arguments beforehand, but my 

actual role during the hearing was very limited. I did note a mistake in a timeline that 

NCAA instigators had prepared, and I wrote a note about it to our AD. He read it and 

incorporated it into his argument like a seasoned litigator. In fact, he did a great j ob 

throughout the hearing, but the real reason I think we won was that the student athlete 

himself ~vas bright, articulate, and made a convincing case about how hard he worked to 

graduate and how" much he wanted to pursue this opportunity. 

That evening, when I got home (several days before the final decision was 

announced), ESPN was talking about the NCAA appeal. In fact, they set up a little mock 

trial, with moderators playing the roles of the judge and an advocate on each side of the 

issue. Lou Holtz argued in favor of immediate eligibility at Ole Miss. It was entertaining, 

but I’m glad he did not handle the real hearing. 

The decision came in just days before our first game. With the uncertainty 

surrounding the starting quarterback, we got off to a bad start, getting upset on our opener. 

The quarterback did not create any problems on campus, and he did his job on the field, 

but the team had a very disappointing year. The quarterback went on to sign an NFL 

contract, and he currently plays in the CFL. 

{PAGE } 



The Personnel Issue 

My final scenario was the most demanding and disconcerting of them all. It is 

al so the one that requires the most confidentiality. It began when a staff member in one 

of the university’s units called me up. He said that his supervisor ~vas a tyrant who 

mistreated and abused underlings, and it was interfering with the educational process of 

many students, including student athletes. 

I was not the logical person to approach about something like this, so I asked the 

staff member why he had approached me. He said that he had seen me speak to a group 

and decided that he could trust me. He felt that his supervisor was closely allied with 

others in the chain of command, and if he went that way word would get back to the 

supervisor and the ramifications could put his j ob in j eopardy. 

The allegations were very serious. I quickly came to the conclusion that either the 

supervisor had to go (because of the terrible management) or the staff member had to go 

(for manufacturing a story like this). I had been around the supervisor on an occasional 

basis, and I never noticed the kinds of things the staffer spoke of. I told him that I needed 

confirmation. He understood and set up a meeting with fairly influential person on 

campus. That person supported what the staff member said. 

Of course, the person providing the confirmation might have had reason to dislike 

the supervisor, but with two reports of a serious situation that was significantly affecting 

student athletes, I felt it was the FAR’ s duty to take some action. I called the chancellor 

and asked for a meeting. I also asked him to have the university attorney available. 

Complicating matters, neither the staffer nor the person who provided the 

confirmation wanted me to use their name - even in this meeting with the chancellor! 
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The staffer was afraid of losing his j ob. The other person felt it would complicate his 

situation at that time, and he wanted to keep out of it, at least for the time being. I told the 

staffer that he would have to give me some names of people that could back up the story, 

so he developed a list of about six names, including his o~vn name. 

My meeting with the chancellor and the university attorney was very awkward. It 

was important to deal with this situation, but none of the "witnesses" were willing to 

come forth (though they ~vanted me to present the case). I told the chancellor and the 

attorney what I knew. The chancellor asked whether it involved sex with students or 

theft of money. I assured him that neither of those matters was behind my scheduling of 

the meeting (though there were some allegations that remotely touched on these issues). 

He correctly concluded that my concern was primarily about management issues. I told 

them that I did not feel it was my job to investigate these matters, but I thought someone 

needed to do it. 

I gave the attorney the list of suggested witnesses that had been provided to me by 

the staff member. The attorney asked me to al so get a written report/statement from the 

staff member, which I did about a week later. It did not seem quite as horrific as ~vhat he 

had told me verbally, but it still raised some important concerns. 

Both the staffer and I waited for something to happen, but nothing did. None of 

the witnesses were contacted. Business went on as normal. I ~vas very curious, but 

having made this out as a pretty big deal, I was reluctant to go back to the chancellor to 

ask about it. It was in the administration’s court, and I had done my part~ 

From outside appearances, the staffer and the supervisor seemed to be getting 

along. After some personnel changes, the staffer was assigned a more important role than 
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he had before. Apparently, however, he was not happy. Once or twice he asked me 

about the investigation. I did not know, but I suspected that his written report simply did 

not inspire a high level of concern. Eventually, about six months after this matter first 

came to my attention, the staffer resigned from his position. I did not talk to him about it. 

I felt sorry for him, but I did not know what I could do. 

A week or so after the staffer left I tried to send an email to the supervisor, but it 

bounced back. Surely I had the correct email address, but I pulled up the online director?- 

to check. The supervisor was no longer listed. Within an hour or so I received a phone 

call from someone in the administration. The supervisor had resigned. It did not flow 

directly from my report, but it was closely related. Allegations had surfaced through a 

different channel. The supervisor’s quick resignation avoided further investigation and 

possible unpleasantness. 

Within a few days, the staffer reapplied for and was rehired into his old job. 

Almost immediately, people from within the department began to open up and tell the 

same horror stories that the staffer had told me from the beginning. I asked why they had 

not come forward earlier. The standard reply was that the supervisor had them all 

convinced that due to contacts throughout the administration, no complaint would result 

in any disciplinary action, and the person making the complaint would be fired or driven 

off (as I now learned had happened to several employees). When there was no immediate 

action on my report to the chancellor and university attorney, they were even further 

convinced that the supervisor was being protected by influential people in the 

administration. 
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From my perspective, I had gotten along well with the supervisor, so I was not 

happy to find out that the allegations were based in fact. I was, however, in some ways 

relieved. After all, I had made this matter into a pretty big deal when I met with the 

chancellor and the attorney. When there was no action for several months, I was afraid 

that they had concluded that I had blown the matter out of proportion. Given my inability 

even to identify the witnesses when I met with them, I was afraid that they had concluded 

that I was a nut! The way it all finally unfolded, however, seems to have justified my 

earlier concern. 

Conclusion 

None of my issues have been of enormous importance to our university, but 

several of them were important to individual student athletes. I think a legal background 

has served me well. At the very- least, I seem able to recognize mistakes after I have 

made them! I have also had the opportunity to meet many interesting professionals on my 

campus and on campuses across the United States. I appreciate the opportunity to serve 

as my university’s Faculty Athletics Representative. 
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The Law Professor as Faculty Athletics Representative: 

Some Random Thoughts After Two Years 

Professor David Shipley, FAR, University of Georgia 

Introduction 

It is a pleasure to write an essay about something I really enjoy, and it is 

especially pleasing not having to worry about footnotes. I have been a law professor since 

1977, and will be starting my 35th year of teaching when the new- semester begins. It is 

still fun to be in the classroom; I am energized by my students, teaching remains a 

challenge, being a productive scholar is important, and I am one of those professors who 

likes his law school, university and professional service commitments. I am fortunate to 

have the best job in higher education; being a tenured law professor. My service as the 

University of Georgia’s Faculty Athletics Representative is icing on the cake. 

I have liked college sports for as long as I can remember, and not just as a fan and 

as a mediocre NCAA Division III swimmer and runner (I did earn varsity letters in both 

swimming and cross country). I also have a long appreciation of the role of 

intercollegiate athletics at a maj or research university and in that university’s home 

community. I grew up in UrbanaiChampaign, Illinois, home of the University of Illinois, 

and have followed the Fighting Illini since boyhood. Moreover, my late father was a 

professor at Illinois who served in the mid-1960s and early 1970s as a faculty member on 

the university’s athletic association board. During his tenure on that board the athletic 
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program was recovering from stiffNCAA sanctions for a "slush fund" scandal that hit 

football and men’s basketball very hard, attendance was down, and disciplinary issues 

caused the board to fire a head football coach in mid-season. I remember clearly my Dad 

telling me that it was vital to have at least 55,000 fans in Memorial Stadium for every 

home football game in order for the entire athletic program to break even. I learned as a 

teenager that football pays the bill s. This bit of personal history is relevant because I 

think it helps explain why I was pleased to be elected to the UGA Athletic Association 

Board four years ago and then gladly accepted the position as FAR when it was offered 

two plus years ago. 

In the following paragraphs I discuss the FAR selection process at Georgia, the 

skills that an experienced law professor brings to the position, my first big challenge as 

FAR and how my skills were tested, and conclude with some random thoughts about 

lawTers, universities and their athletic associations, intercollegiate sports and the NCAA. 

In writing this essay I asked myself what sort of value being a lawyer/law professor adds 

to my performance of the FAR’s varied duties. I cannot say something like "A non- 

lawyer FAR would not have understood this particular process or issue as quickly as a 

law57er FAR." My safest conclusion is that the FAR at a research university competing in 

a major conference like the SEC or the Big 10 should not be an untenured Assistant 

Professor or a senior Associate Professor who is tenured but will never be promoted. To 

the contrary, it is vital that the faculty member holding the position be a tenured full 

professor who is known and respected campus-wide, has credibility with his or her 

faculty colleagues campus-wide and with the university’s administration, and who 

understands how things work on his or her campus. An experienced law professor can 

{PAGE } 



satisfy those criteria but so can an experienced professor from the English Department or 

Physics or from any other department, school or college at the university. 

A. The Selection Process - Why l~Ie? 

The FAR at the University of Georgia (UGA) is appointed by the President and 

serves at his pleasure. There is no nomination, application or interview process. In this 

regard, UGA is very fortunate that Dr. Mi chad F. Adam s, UGA’ s Presi dent since 1997, 

has been active and involved with the NCAA for many years, has held and still holds 

leadership positions in the organization, and was a member of the Knight Commission. 

President Adams understands and appreciates intercollegiate athletics, the role of the 

NCAA and how it operates, and the importance of varsity sports at UGA, especially the 

impact of football. He regards the FAR as holding a very important position at the 

University. Dr. Adams will be stepping down as UGA’s President on June 30, 2013. 

My predecessor as Georgia’ s FAR, Professor Jere Morehead, is now our Provost. 

He is a lawyer and a graduate of the UGA School of Law. He was an Assistant U.S 

Attorney before accepting a tenure-track appointment in the Department of Real Estate & 

Legal Studies at UGA’s Terry College &Business. He is an award winning teacher, the 

author of a leading textbook for undergraduate legal studies, and for many years the 

Director of the UGA School of Law’s moot court program. In addition, Morehead held 

several important administrative positions at UGA before becoming Provost including 

Interim University Counsel, Director of the Honors College and Vice President for 

Instruction. He was a member of the UGA’s Athletic Association Board of Directors 

(UGAA) when President Adams asked him to become FAR. Early in his tenure as FAR 
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he was involved in UGA’s last major infractions case before the NCAA, and he chaired 

the search for the prior Athletic Director. 

In September of 2009, shortly after Professor Morehead was named Provost, 

President Adams called me to ask if I would become FAR effective July 1, 2010. I ~vas 

on research leave and spending most of September on Block Island, Rhode Island. His 

call was out of the blue. I am not sure how he tracked me down, and his assistant’s voice 

mail message did not give me a clue what he wanted. I had known the President since 

1998 when he hired me to be Dean of the law school and I returned the call right away. 

During our conversation he made it clear that he thought it was important for Georgia’s 

FAR to be a lawyer. The President is not a lawyer, but one of his sons, a daughter-in-law 

and his brother-in-law are, and many of his top advisors through the years have been 

lawyers. My wife told me to accept on the spot, but the President encouraged me to speak 

with Provost Morehead about what the position entails, the time commitment, and 

whether it would be possible to keep teaching a regular load and serve as FAR. I called to 

accept the position right after my conversation with the Provost. 

B. My FAR Skill Set 

My skills are not the same as the Provost’s, but there are parallels. I do not have 

as much law practice experience as the Provost but I have been a law professor since 

1977 at several large public universities including four members of the Southeastern 

Conference. Throughout my career I have been teaching a standard load, trying to be a 

productive scholar, and doing my fair share of law school and university service~ Also, I 

was Dean at Ole Miss (1990 - 93), Kentucky (1993-98), and most recently at Georgia, 

serving under President Adams from 1998 to 2003. I have been a regular law professor 
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since stepping down as Georgia’s Dean. I have also been an active university citizen 

since 2003 serving on several important university-wide committees including the 

University Curriculum Committee and the Committee on Intercollegiate Athletics, 

chairing several committees, and playing a maj or campus-wide role with UGA’s recent 

reaffirmation of accreditation by SACS (the Southern Association of Colleges and 

Schools). In addition, I have chaired several law school accreditation inspections for the 

American Bar Association and was on several Law School Admissions Council 

committees for about ten years. As a result of my administrative duties and service 

commitments, I know lots of people all over campus, both faculty and administrators. I 

was elected by UGA’s University Council to the Board of Directors of the Athletic 

Association (UGAA) in 2008 and was holding that position when the President asked me 

to become FAR. I shadowed the Provost as ’FAR in training’ for six months, from 

January 1, 2010 to June 30, 2010, attending the NCAA Convention in Atlanta and several 

SEC meetings with him, going to one of the NCAA’s rules and regulations workshops, 

and taking over as acting secretary for the Board of Directors of the UGAA. 

In summary, my skill set for being FAR includes being a senior lawyer/law 

professor with considerable administrative experience and a solid understanding of the 

way UGA operates. I knew most of the key players on campus fairly well when I became 

FAR, those key players - both faculty and administrators - knew me, and I came to the 

position with some understanding of the Athletic Association and the importance of 

intercollegiate sports at UGA. 

C. My First Big Challenge: Putting Those Skills to the Test 
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My first major task as FAR was to chair the search for a new Athletics Director 

(AD). Our previous AD, who had been hired during Provost Morehead’s tenure as FAR, 

was reli eyed of hi s duties i n early July, 2010 following a DUI arrest in Atl anta very 1 ate 

in the evening of June 30. My first day as the Georgia’s new- FAR was July 1St and I was 

asked to chair the search committee on the 4th - shortly before the official announcement 

that the AD was being relieved of his duties. 

I have served on or chaired several search committees during my academic career 

but none as high profile as this one. I believe that my experiences as an administrator, as 

a spokesperson for organizations, and as a lawyer helped me throughout the search 

process, especially with understanding Georgia’s open records and open meetings laws, 

dealing candidly with the press, and explaining the process to persons who expressed 

interest in the position or who were calling on behalf of persons who were interested. 

The search committee was appointed by the President and he kept it small with 

only six members: me; the Senior Women’s Administrator with the UGAA; one of the 

senior coaches; a past president of the University’s Alumni Association who serves on 

the UGAA Board; the elected student member &the Board; and, the University’s Senior 

Vice President for External Affairs. The committee that was used for the previous AD 

search had been considerably larger. The President felt that committee had been unwieldy 

and leak prone. Even though a search firm was retained for the prior search, it had been 

difficult to maintain confidentiality. 

The President decided against using a search firm this time. Instead, my 

committee was assisted by the Director of UGA’s Human Resources Department and an 

executive search group vdthin that department. The HR Director and another professional 
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in HR did much of the administrative work including the initial draft of the j ob 

description and announcement, setting up a website, handling many of the calls and 

inquiries about the position and the process, following up with nominees to see if they 

were in fact interested in becoming candidates, and processing applications. I also 

handled many calls and inquiries, talked to quite a few nominees and applicants, and was 

surprised at the number of search firms which contacted me directly about running the 

search even though it had been clearly stated that we were not using an outside firm. 

Moreover, it was agreed at the start of the process that the other members of the search 

committee would direct all calls and questions to me and/or the HR Director. We had no 

leaks. 

One of the most challenging aspects of this search process was deciding the best 

way to handle inquiries from, or about, sitting athletic directors who were interested in 

the position but were reluctant to apply given their current positions. How could they 

determine if they were viable candidates for the position? How could they determine 

whether UGA would be interested in talking to them? How could UGA "check them out" 

~vithout news of their possible interest in the position getting back to their home 

institutions? In essence, is there a way for someone to be seriously considered for the 

position without formally applying and getting his or her name published on one or more 

of the many blogs and Internet sites in the world of college athletics? 

I do not have quick answers for these questions, but I appreciated the dilemma 

facing a sitting AD because I had grappled with similar questions during my career. I was 

Dean at three public law schools for 13 years and several times during that period I was 

either contacted about or had an interest in deanships at other schools. My basic questions 

{PAGE } 



for a search committee or search firm were: When ~vould my candidacy become public in 

the event I applied? Would the names of applicants be confidential until the school 

decided who to invite to a screening interview? Would my name become public from the 

moment I threw my hat in the ring? The decision whether to move for~vard as a candidate 

for a position is often difficult. At some point you have to decide if you want to risk 

rej ection and disappointment. At some point your candidacy will become public 

information. At some point it is necessary to inform your colleagues as well as your 

President and Provost that you are a candidate for a position at another institution, it is 

easy to say nothing ventured, nothing gained but actually becoming a candidate is a tough 

call for many of us. 

In August, a little more than a month after our search committee was formed, we 

interviewed five candidates over a weekend at an off-campus location; three 2.5 hour 

interviews on a Saturday and two more on Sunday. I believe we did a good job of 

honoring requests for confidentiality. We allowed time between each interview to talk 

among ourselves about our reactions to the candidate. Everyone participated actively, 

including the student member of the search committee. The President was in attendance, 

but more as an observer than an interviewer. After our final intew’iew, all of us, including 

the President, discussed the five people we had met, and the President asked each of us to 

rank our top two candidates and give him that ranking on a slip of paper. We did not 

share our rankings with each other, but the President told us, after he tallied our rankings, 

that all six of us were in agreement on the top two. The President did his due diligence 

during the following week and then met with the committee at his office to discuss his 

decision. The public announcement of the hiring of Greg McGarity was made within the 
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next day or two. Greg started the job shortly after Labor Day in September 2010, roughly 

two months after the search committee was announced. McGarity is wrapping up his 

second year as Georgia’s Director of Athletics, and there is widespread agreement in the 

Bulldog Nation that he is doing a fine job. 

D. Lawyering Up and the Specialized NCAA Practice 

Another relevant point about the wisdom of having a lawyer/law professor as 

FAR is the fact that lawyers play a major role in the NCAA and with intercollegiate 

athletics generally. I do not have figures, but there are plenty of lawyers working with the 

NCAA in Indianapolis, and more and more lawyers are now working in sports 

administration at colleges and universities. I have represented the SEC on the NCAA’s 

Amateurism Cabinet for two years and at least six other members of that committee are 

lawyers. Each represents an athletic conference. In my opinion, it would be wise for 

every university in the major conferences like the SEC, PAC 12 and Big Ten to have a 

lawayer holding a leadership role in the athletic department. Moreover, schools which 

have major issues before the NCAA are hiring lawyers who know this area of the law and 

understand the NCAA. Many practitioners are developing sports law expertise, and some 

have considerable experience in working with the NCAA and knowing how that 

organization operates. 

For example, UGAA recently turned to a specialized law firm with an NCAA 

practice for help with several matters involving compliance with NCAA rules and 

regulations. These matters included eligibility issues for two student-athletes and gifts 

made by a head coach to several assistants. In the past, the UGAA had ordinarily turned 

to a local lawyer who has a varied practice. This time it turned to Mike Glazier who 
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heads the Sports Practice Group at the Overland Park, Kansas office of Bond, Schoeneck 

& King. The firm specializes in dealing with the NCAA. See Athens Banner Herald, 

Lead Story, Section C l, January 22, 2012. The Athens, Georgia newspaper reported this 

in a story titled Glazier solves UGA’s problems ... for a price. The primary focus of 

the story was the amount UGA paid for Glazier’ s services. It noted that the Athletic 

Director had worked with this lawyer and his firm during the AD’s time at the University 

of Florida, and that the outcomes of their work were favorable to Florida and now to 

Georgia. The story also reported that Glazier had worked in enforcement at the NCAA 

and had formed one of the nation’s first NCAA focused law firms many years ago with 

the current SEC Commissioner, Mike Slive. In short, Glazier knows infractions and the 

NCAA. The firm was a sponsor at the NCAA’s 2012 Regional Rules Seminars in 

Anaheim and Atlanta. The description of the firm in the seminar materials states: 

The Collegiate Sport Practice Group of Bond, Schoeneck & King, PLLC, is the 

nation’s premier practice group for the representation of colleges and universities 

in NCAA rules compliance, eligibility and infractions matters. Our group was 

formed in 1991, making us easily the most-experienced attorneys and consultants 

in this area of unique and complex regulations. Combined, we have more than 90 

years of experience in NCAA-related matters, including serving as counsel to well 

over 100 NCAA member institutions and more than 40 years of combined 

experience as NCAA staff members. 

For the UGAA to have hired Glazier and his law firm to help it work through 

several difficult issues is comparable to any maj or business entity hiring a Washington, 

DC firm with specialized expertise to help it work through the rules and regulations of a 
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maj or federal agency like Agriculture or the Securities Exchange Commission or the 

Federal Communications Commission. Expertise matters, and the UGAA’s hiring of a 

firm with expertise is not unique. More and more universities are turning to one of the 

several firms in the United States with NCAA expertise. For example, Gene Marsh, an 

emeritus law professor at Alabama who had served as the university’ s FAR through 

several difficult matters, is now ’of counsel’ with Lightfoot, Franklin & White; a 

Birmingham, Alabama law firm with a substantial NCAA practice. Marsh has helped 

several universities respond to major infractions issues. Karen Sloan, Lcm,yering Up the 

NCAA, National Law Journal, September 6, 2010. The Lightfoot firm also was a sponsor 

at the NCAA’s 2012 Rules Seminars. The description of the firm in the program states: 

During the past decade, Lightfoot has established itself as a national leader in 

NCAA compliance and collegiate sports law. Lightfoot partner William King has 

built the firm’ s NCAA practice area from the ground up, and with the addition of 

Gene Marsh, former chair of the Committee on Infractions, in 2008, our NCAA 

practice area now includes representation of member institutions of the Pac-I 2, 

Atlantic Coast, Southeastern, Big Ten, Big 12 and Mountain West Conferences. 

Since 2008, the firm has handled matters ... that received national attention, 

including representation of the University of Michigan, University of Southern 

California, University of North Carolina Chapel Hill, University of South 

Carolina, Columbia, the Georgia Institute of Technology and Jim Tressel. The 

firm continues to represent universities in joint infractions investigations with 

NCAA enforcement and high-profile student-athlete eligibility matters. 

E. Random Thoughts about the Value Added by a Lawyer as FAR 
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As a law professor who teaches and writes about Administrative Law, perhaps I 

can come up to speed on the NCAA’s executive, legislative and judicial functions faster 

than a non-lawyer. After all, the NCAA is like an administrative agency. Of course, a 

non-lawyer FAR can learn a great deal about the NCAA from reading Professor Jo 

Potuto’s article, The NCAA Rules Adoption, Interpretation~ Enforcement, and Infractions 

Processes: The Laws That Regulate Them and the Nature of Court Review, 112 !/anderbill 

Journal of’Entertainment and Technology Law 257 (2010). Most FARs know that Ms. 

Potuto, a professor at the University of Nebraska College of Law, has been the 

Cornhusker’s FAR for many years and has held several important positions with the 

NCAA. Also, a new, non-lawyer FAR can learn a great deal by attending one the 

NCAA’ s regional rules seminars - I attended one while I was FAR in training and 

attended another one in June 2012. In addition, FARs are well organized nationally and it 

is beneficial for a new FAR to meet and get to know his or her fellow FARs, especially 

those from the other institutions in his or her school’s athletics conference and those at 

similar colleges and universities around the nation. 

I think the fundamental question about what difference it makes for a school’ s 

FAR to be a law professor can also be answered by responding to another question. If a 

college or university has a law school, do law professors add real value to college or 

university governance and campus-wide policy making? If the answer is yes, then 

perhaps it makes sense for the FAR to be a law professor. Here again, I think of 

conversations I had with my late father. He was a professor of Art & Design at the 

University of Illinois for 40 years, including 20 years as a department head. He served on 

many campus-wide committees during his career and often told me how much he 
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appreciated serving on a committee with professors from the University of Illinois 

College of Law. What did my Dad value from those law professors at Illinois? Was it 

their analytical thinking skills; their logical arguments; their basic sense of fairness; their 

appreciation of the importance of process and hearing all sides; or their ability to take a 

position without becoming overly partisan? I think the answer is obvious - my Dad 

valued all of those lawyerly attributes. 

I have been a tenured law professor at four comprehensive public universities for 

35 years and all of those schools are in the SEC. I have served on many of campus-wide 

committees since I earned tenure in the early 1980s. Whether it is genetics or watching 

my role model father or being a team player, I have always taken my campus-wide 

service appointments seriously, served with enthusiasm, and have willingly chaired many 

committees. I have enjoyed getting to know my faculty colleagues from other schools, 

colleges and departments on campus, and all of them know that I am a law professor. I 

think they value my impartiality, sense of fairness, my organizational skills, my level of 

preparation for meetings, and my sense of humor. 

Of course, my campus-wide experience does not depend on being a law professor. 

There are other professors at UGA who have comparable campus-wide experience and 

exposure. I believe that this kind of service earns respect - your colleagues on campus 

come to regard you as a person with good judgment and integrity. They know I have high 

academic values. Accordingly, I feel strongly that campus-wide experience, 

understanding and knowledge coupled with a good reputation for honesty and integrity 

are vital for any institution’s FAR. My good reputation as teacher, scholar and 

administrator, and knowing who is who on campus, how things work, who to contact in 
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admissions, how to work with the Registrar, understanding the processes for making 

campus policy, dealing with the student discipline process, appreciating the school’s 

administration and so on, has enabled me to be effective in my position as Georgia’s 

FAR. Being a lawyer/law professor is a plus, but being respected campus-wide and 

having campus-wide knowledge and experience matter most. 
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Musings of a Relatively New FAR 

Brian D. Shannon* 

Just over four years ago, in April 2008, I was innocently minding my own business 

preparing for class one morning when I received a call from our then-President’s chief of staff. 

He invited me to join him for lunch along with our Faculty Athletics Representative (FAR), Dr. 

Robert Baker. I did not suspect anything unusual about the invitation. I had served on our 

Faculty Athletics Council for just shy of six years, and I had spent the past year chairing our 

Governance and Compliance subcommittee as part of preparing our institution’s self-study for 

the NCAA re-certification process. Accordingly, I knew, respected, and had worked with both of 

these individuals for some time. At the ensuing lunch, however, I was surprised to find that there 

was a fourth place setting and chair at the table. Then, shortly after the three of us sat down, our 

President j oined the group. My suspicions were of course immediately raised! And, as you likely 

will have realized, I quickly learned that our FAR was planning to step down from the position to 

resume full-time teaching, and that the President was offering the position to me. It did not take 

me long to think about it before accepting. 

My background. I suspect that like most of you, I have been a fan of college sports since 

I was a young child. My late father played basketball at Trinity in San Antonio in the early 1950s 

and became a high school coach after graduating. He was 6’6" at a time when that was still 

rather unusual. After a decade or so of Dad’s coaching career and his brief, one-year stint as a 

high school principal, my parents moved us to Austin, where Dad returned to school to seek his 

Ph.D. During his two years at UT, Dad was a graduate assistant and coached the freshmen men’s 

Charles "Tex" Thornton Professor of Law, Texas Tech University School of Law; Faculty Athletics 
Representative, Texas Tech University; and Big 12 Conference Representative to the 1A FAR Board. 



basketball team. I was in the second and third grade during those two years, and still remember 

the excitement of going to college basketball games at the old, barn-like venue on campus - 

Gregory Gym. My mother taught elementary school, and she would take my brother and me to 

the games after school. We excitedly dined on hot dogs, ~vatched the freshmen play, and then - 

depending on the hour - got to stay for half or all of the varsity games. This was from 1966-68. 

(We had moved to Austin in August 1966 just days before the sniper’s killing spree from the top 

of the UT Tower.) I also remember my father taking us to UT baseball games and track meets. 

(The old baseball field was at that time adjacent to the law school.) After Dad completed his 

course work for his doctorate, he took a job at Angelo State University in San Angelo, Texas, 

where he coached for several more years and later became chair of the Kinesiology department. 

Angelo State was then an NAIA school, but has been in the NCAA Division II for many years 

and is now a part of the Texas Tech system. I grew up in San Angelo and was around college 

sporting events for most of my life. 

It was only some years later that I came to realize and understand that UT’s athletics 

teams were not yet integrated when my father was a GA from 1966-68. In contrast, Angelo State 

and other small colleges in Texas had integrated by then (perhaps, most famously, the Texas 

Western basketball team during that same era). It was no doubt very valuable for me during my 

formative boyhood years to spend untold hours hanging out in the Angelo State gym where 

African-American, Hispanic, and Anglo young men were teammates. They played together, 

showered together, studied together, and traveled together. It was only after I was grown that my 

father told my brother and me stories of how his team had been discriminated against at various 

restaurants and hotels on road trips in Texas in the late 1960s. And, to give you an idea of the 

times and the venue, I still remember our fourth grade class in early November 1968 casting 
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ballots in a mock, elementary school election. After~vard, I had to go home and ask my parents 

who George Wallace was and why my classmates had overwhelmingly voted for him instead of 

Hubert Humphrey or Richard Nixon. 

I always enjoyed playing sports, but was quite mediocre in terms of talent. After never 

rising above third or fourth string on junior high and freshmen basketball squads and just missing 

out on making the high school golf team, I wisely turned my focus elsewhere! 

I graduated from law school at UT in May 1982. I then practiced for just shy of four 

years as an attorney-advisor in the Office of the General Counsel to the Secretary of the Air 

Force at the Pentagon from January 1983 until fall 1986. There, I was primarily involved in a 

government contracts law practice and a good bit of my time was devoted to procurement fraud 

matters. (I used to joke with my 1L Contracts students that I would never again see a contract 

with as many zeroes as some of the Defense contracts of that era. However, today I might have 

to retract that statement given the increasingly larger television rights contracts in college 

athletics!) 

I returned to Texas in late 1986 and practiced in the Austin office of a Dallas-based law 

firm for a couple of years. I was a part of the "Public Law" section of the firm, which was largely 

a euphemism for a lobbying and administrative law practice. In 1988, however, I had the 

opportunity to take a teaching job at Texas Tech, and jumped at the chance. As one colleague 

told me after my arrival at Texas Tech, it would take only a few years for my "Burnt Orange" 

background to quickly bleed over to "Raider Red." And, he was correct! 

When I was appointed FAR in 2008, I had been teaching for twenty years, and had served 

as our associate dean for academics and in other administrative roles for almost half of that time. 
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After twenty years in one largely familiar universe, it has been interesting, challenging, and in 

many ways revitalizing to now be in a very different role as our FAR. And, surprisingly, my 

practice background in administrative law (and with procurement fraud investigations!) has been 

very helpful in working on NCAA-related matters. 

Becoming FAR. I suspect that most of you did not know a great deal about the duties and 

responsibilities of serving as your campus FAR when you first took on the position. I certainly 

did not. I was also clueless about the extent of the time commitment. The President’s office 

offered me a reduced teaching load, but I foolishly declined. During my first year as FAR, I 

taught an overload (including a course that I had not taught for over a decade and which was, 

effectively, a new "prep"), served as President of our local bar association, and - as described 

below - led our internal investigation of a major infractions case. I love to teach, but when the 

offer to teach a reduced load re-surfaced a year or so later, I gratefully accepted! 

Given that I have served as our FAR for less time than many of you, I want to focus my 

remarks on challenges and opportunities for the new FAR. In particular, I plan to address three 

topics that might be of interest - particularly for a new or "newish" FAR. 

1. Overlap. When it is time for you to retire or otherwise step down from your role as 

FAR, encourage your president/chancellor to appoint your successor prior to your departure date. 

I was able to overlap with and shadow my predecessor for almost six months, and that provided 

me with a great background for the day when I went solo. I also quickly came to admire how 

dedicated and committed Robert Baker, my predecessor, was with regard to his duties and 

responsibilities. Our campus leadership was very intentional in arranging for our overlap. Dr. 

Baker had planned to step down at the end of the summer and return full-time to the Biology 
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Department. (Robert is a mammalogist with a research specialty pertaining to bats and rats!) 

However, the NCAA re-certification site review team had scheduled its campus visit for 

October. In addition, the Board of Regents appointed a new President who began work in the late 

summer, and our compliance director was out on maternity" leave for several months beginning in 

late August. Given this confluence of events, the President’s office asked my predecessor to 

remain in place through the NCAA site visit. I was the beneficiary because this period of overlap 

afforded me with the chance to, e.g., participate in many meetings, be involved in the review of 

several allegations of secondary violations, join a Big 12 Conference telephonic waiver hearing, 

and tag along to the September 2008 1A FAR conference and Big 112 quarterly meetings in 

Dallas. During this period, we also had to review a relatively serious matter involving a very 

talented student-athlete. Ultimately, we concluded that there were no rules violations. However, 

because the issue potentially could have impacted eligibility, we spent two long and very full 

days gathering information, interviewing individuals, obtaining statements, talking with NCAA 

staff, etc. I am very thankful that Dr. Baker was still on the job when that matter arose because I 

was able both to participate and to learn. Indeed, by the time November arrived and I was the 

FAR, I had a much greater understanding and appreciation for the overall role given the 

shadowing opportunity, and I strongly recommend it to others. 

2. Enforcement Policy. I am also very appreciative that my predecessor and the 

compliance director had developed a written campus Enforcement Policy prior to my becoming 

FAR. During my stint as FAR, we have made some minor revisions, but overall we continue to 

operate investigations and reviews of possible rules violations consistent with that written policy. 

I will separately transmit a copy of our Enforcement Policy. I assume that it will not differ 

significantly from those at other schools, but I recognize that not all schools have such policies. 
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I first became quite thankful for the existence of the written policy in February 2009. I 

had only been FAR for a few months and thought I was starting to get the hang of things. 

Beginning on an afternoon in mid-February, however, I learned that there was much more to the 

job than I had experienced up to that point. Our deputy compliance director gave me a call on 

February 12 and said ominously, "Brian, we have a problem. Can you come over as quickly as 

possible?" Once I arrived, I learned that a routine monitoring cross-check of coaches’ contact 

logs with telephone bill data had revealed that coaches in the sport of men’ s golf had transmitted 

43 impermissible text messages in the month that was being reviewed, and that softball coaches 

had also transmitted a handful of text messages during the same month. I asked that interviews of 

the coaches involved be scheduled for the next morning, and directed the compliance staff to 

review that month’s phone logs and billing data for all our sports. This check revealed an 

additional small number of text messages in the sport of football. When the coaches were 

interviewed the next day, they acknowledged that texts had been sent, and that there were 

probably more from earlier months. Given those admissions, I directed that the coaches’ logs and 

billing data be reviewed for all 17 of our sports going back to the date when the text message ban 

legislation first became effective. Happily, this review demonstrated that coaches in 14 of our 

sports had clearly understood the rules education which they had received on numerous 

occasions given that they had not sent any impermissible text messages. But, unfortunately, we 

determined that there were hmtdreds of disallowed text messages in the other three sports: men’s 

golf, softball, and football. 

At that point, I determined that it was very likely we were looking at a major infractions 

case. Per the Enforcement Policy, I directed that the investigation be removed from athletics and 

briefed President Bailey. From that point forward, our review was conducted by a committee 
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consisting of the Deputy General Counsel, the President’s chief of staff (whose position and title 

later changed to University Counsel), and me, as chair. The compliance office provided support. 

We also called David Price, who then headed up NCAA Enforcement, and the Big 12 

Commissioner, to alert them about the problem and that we were conducting an internal 

investigation. The written Enforcement Policy provided a very helpful guide to me over the next 

few months as we conducted numerous interviews and reviewed voluminous amounts of 

telephone and text data. (I learned more about text messaging than I thought imaginable!) We 

also retained Chuck Smrt of the Compliance Group to consult with us regarding our 

investigation. By June, we had concluded our review and worked with President Bailey to assess 

self-imposed penalties, and by mid-July we submitted a lengthy self-report of violations. (As an 

aside, I will note that my 36-page, single-spaced self-report - replete with a notebook full of 

attachments - will never be listed among my law school publications, but probably took more 

time and effort than most of my law review articles!) The NCAA ultimately conducted further 

inte~’iews and worked with us to resolve the matter through the summary disposition process. 

Having a written Enforcement Policy has also been valuable when reviewing routine 

allegations and secondary violations. The compliance director logs all reviews, including those 

issues or allegations in which we determine that there is no violation. That practice proved very 

helpful at a later time when the NCAA Enforcement staff made inquiries about a couple of other 

allegations that they had received anonymously. Happily, we had already reviewed those matters 

in some detail, and had retained our log sheets and supporting documentation regarding the 

allegations. We were then able to provide all the information relating to our internal reviews to 

the Enforcement staff, and eventually - after on-campus interviews - the Enforcement staft’s 

review was closed. 
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An interesting and unexpected situation arose, however, in connection with the 

Enforcement staff’s visit to campus regarding the foregoing matter. As is our practice consistent 

with the Enforcement policy, and with the blessing of the Enforcement staff’s investigating 

attorney, I alerted one of our head coaches that the NCAA was planning to interview one of the 

coach’s student-athletes on campus in the next few days. This was done primarily as a courtesy 

and for logistics reasons. Per the NCAA’s request and consistent with our policy, I did not reveal 

anything about the subject matter that the NCAA was investigating. The coach, however, was 

alarmed and - as I later learned - questioned the student-athlete about the likely subject matter. 

When that student-athlete indicated that he had no idea why the NCAA wanted to talk with him, 

the coach then questioned a teammate. That teammate then responded, "Coach, maybe it’s 

because he’s been betting with another teammate on some pro basketball games." This was not a 

part of the then-pending inquiry, but it was quickly added! The coach properly informed me and 

our compliance office, and we called NCAA enforcement that day. Thereafter, NCAA staff 

inte~v’iewed all members of the team. Although there were no findings of violations with regard 

to the origqnal areas of inquiry, we collectively determined that two student-athletes had engaged 

in gambling, and violations were reported. These violations also obviously impacted their 

eligibility. 

3. Chaplain Policy. After I had been the FAR for just over a year, we had a rather high- 

profile, and much-publicized, series of events that led to and surrounded the termination of our 

former football coach. (As you might be aware, most of the former coach’s legal claims against 

the University have been barred due to sovereign immunity. Because litigation remains pending, 

however, I will not be able to write further about the situation.) The departure of Coach Leach 

soon resulted in the hiring of Coach Tommy Tuberville. And, his hiring brings me to my third 
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and final topic - one which involved what I thought was an entirely unexpected and unusual 

situation. 

During the late spring after Coach Tuberville and his staff arrived, I learned that steps 

were underway for the local Fellowship of Christian Athletes to hire a chaplain to provide 

services to the football student-athletes. Of course, being concerned that we are a public 

university, I raised questions with both the athletics director and our general counsel’s office. 

The former did not at first understand why I had concerns, and the latter had only reviewed the 

matter to assure that no state funds were being used for the new chaplain’s salary. I was 

concerned, however, about those student-athletes who might be of a faith tradition other than 

Christianity, those who might be Christians but not of the same type as that followed by the 

chaplain, and those who have no faith tradition or interest. I also was apprehensive about 

possible coercion and the possibility that coaches or staff might mandate participation. I quickly 

contacted the other Big 12 FARs to find out whether any of them had a chaplain policy on their 

respective campuses. (Mike Rogers from Baylor was at the time our only FAR from a religious 

institution.) I learned that none of the other public schools had encountered the issue except for 

Colorado and Iowa State. Additionally, although Colorado had faced the same issue, they did not 

have a written policy. In contrast, however, Iowa State had developed a policy only a year or two 

before. Accordingly, I was able to use the Iowa State policy as a very helpful guide in drafting 

our policy, and I borrowed heavily from their good work. After drafting our policy, I then asked 

both the general counsel’s office and my colleague, Arnold Loewy, to review it. Both were fine 

with it, although Arnold did quite properly point out that if the Fellowship of Jewish Athletes or 

Fellowship of Islamic Athletes wanted to hire additional chaplains for Texas Tech, the 

University would need to allow it. If you are interested, a copy of the Tech policy is available at: 
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http :iigrfx. cstv. comiphotosischoolsitextigenreliauto~pdfi2011-12imisc_non_eventiAP_20, pdf. 

Conclusion. All-in-all, I have very much enj oyed my first four years serving as our FAR. 

Although there are, as all of you know, many challenges, I have found that the role is a terrific 

opportunity to serve our respective institutions and to assist our athletics departments and 

student-athletes. Although many of our law school colleagues (and, perhaps, our deans) probably 

have little concept of what we do, our campus presidents/chancellors, athletics directors, 

compliance directors, and DSASS staff no doubt find our work to be of benefit to our respective 

institutions. At least I hope so! 

Finally, I can state unequivocally that the best part of the job thus far has been the 

tremendous opportunity to form professional relationships and friendships with my peer FARs 

within the Big 12 and from across the country through the 1A FAR Board, the 1A FAR list- 

serve, our 1A FAR annual meetings, NCAA conventions and meetings, and events like this one. 

On that note and separate and apart from the turmoil surrounding conference realignment, I have 

regretted losing regular contact with FAR friends from former conference members who are now 

part of other conferences, it is nonetheless quite valuable to remain connected through our other 

meetings and outlets, and I am appreciative of Ron for putting this panel together. 
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Reflections ou the Role of a Law Professor as Faculty Athletics Representative 

Ronald J. Rychlak 

Having served five years as Faculty Athletics Representative (FAR) at the 

University of Mississippi (01e Miss), I am pleased to report that the university has not 

had to respond to any important sanction cases. Michael Harvey, who served as FAR at 

Southern Methodist University shortly before the NCAA imposed the so-called "death 

penalty" on SMU now teaches at 01e Miss. I took him to lunch just to hear his story. I 

never want my institution to go through anything like that. 

Despite the lack any serious sanction cases (thank goodness and our compliance 

staff), I have taken part in several decisions and actions that raised very interesting 

questions. A couple of them made national or region news. As such, the personalities 

involved are already well-known or could easily be discovered. Nevertheless, and even 

though this paper is intended to prompt discussion among law professoriFARs, I have 

opted not to identify any &the involved student-athletes by name, and in one case I have 

also withheld the position held by a staff member. 

Helping a Student Athlete Graduate 

For those "in the know" about NCAA-type matters, the Faculty Rep position is 

very important. Around campus, people tend to ask: "you’re what?" I sometimes try to 

explain the position by talking about its history, explaining that it is one of the five 

positions on campus that can contact the NCAA, telling about my duties as a means of 

communication between athletics and academics. Usually the puzzled look remains on 
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the other person’s face until I say: "I chair the Athletics Committee." I don’t think they 

know what the Athletics Committee does, but they recognize that chairing it must be a 

big deal. 

Not long after I became FAR, the NCAA conducted a review of our athletics 

program. We came through fine, but one thing they noted was that most student athletes 

did not know who the FAR was or what the FAR did. I knew that I had to increase my 

visibility, at least among the student athletes. 

Other FARs that I know have given the advice to keep a low profile, and in 

general that makes me quite happy. I once went to an alumni event with our AD, our 

head football coach, and our head basketball coach. Standing off to the side, I mentioned 

to the basketball coach that they were celebrities, but everyone was wondering who I was. 

He had recently had a very high-profile encounter with a taxi driver who claimed that he 

had been abusive. (After an investigation, legal proceedings ~vere dropped and the 

university concluded that the coach was not in the wrong) With a knowing smile, he just 

said: "sometimes anonymity is a good thing." 

I still tend to aim for a low profile (though membership on search committees for 

a new AD and a new football coach made that hard), but I have made a special effort to 

assure that the student athletes have an opportunity to meet me, and it really helped one 

of our riffle team members when a glitch developed in her academic planning. 

It was the spring of her senior year, and she was planning to graduate on schedule. 

Her major required her to take a history course concerning a "non-European" nation. She 

enrolled in a class on Russia/The Soviet Union and started attending class. After a couple 

of weeks, someone brought to her attention that this class would not satisfy her degree 
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requirement. As she later explained to me, there was a half hour of utter panic and 

several phone calls, a teammate told her to call her academic advisor. She, however, 

knew me, and she felt that I would be better able to help her. 

Time was of the essence since she needed to get a satisfactory class. Fortunately, I 

knew the dean in her department, and he helped identify a satisfactory class with a 

professor who would be flexible in accepting a late admission. (He also explained to me 

that the requirement was more than just a history course concerning a non-European 

nation; it had to have been approved by the faculty.) We got her into an appropriate class, 

she graduated that spring (permitting her to proceed with her career plans), and by doing 

this we saved the athletics department the cost of supporting her over the summer or 

following fall. So, making sure that student athletes understand the FAR position and 

know the person who holds it can be very important. 

Monitoring Absences 

The Southeastern Conference (SEC) has a rule that requires each school to adopt 

a policy on unexcused absences from class. The policy must impose sanctions on 

violators up to and including loss of playing time. While each school has its own policy, 

and they vary slightly in detail, our policy is fairly common. If a student athlete misses 

10% of his or her classes, he or she will have to sit out 10% of the team’s games. Lesser 

penalties are imposed before the student athlete reaches 10%, and an additional 10% 

suspension is imposed for each absence beyond the first 10%. 
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There is, of course, an appeals process. Feeling that he did not want to create 

friction between himself and the head coaches, our former athletics director asked me to 

handle the appeals. This task took a significant portion of my time over the past few years. 

Having spent over a decade as associate dean of the law school, I was used to 

dealing with student appeals, but these were of an entirely different nature. Some athletes 

showed up and simply said "I appeal." They had no argument or explanation; they just 

wanted me to overturn their punishment. Needless to say, these appeals were not granted. 

It was so bad that for a while, I seriously considered appointing law students to 

serve as counsel for the student athletes. Realizing that this would make my work harder 

for no apparent reason (I don’t think the law- students would find reasons for the 

absences), I decided against doing that. There were, however, two appeals that are at least 

worth mentioning. 

The first one came before the first football game of the season. The absences had 

taken place in the spring semester, so there were several sanctions to be imposed. The 

student athlete was a sophomore slated to be a starting offensive lineman. His appeal was 

essentially that three starting linemen were facing suspension, and I could not do that to 

the team. 

I immediately knew that I would uphold his suspension. The argument was 

weaker than weak. On the other hand, I did recognize that to suspend all three of the 

linemen would seriously hurt the team. Since the penalty was supposed to be on the 

individual and not the team, I reasoned that it would be acceptable to space the penalties 

out. The first game was against the University of Memphis, a team we should beat but 
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one that considers Ole Miss a rival and would certainly be up for the contest. I decided to 

let the coach space out the suspensions. 

At first, everyone (except the senior women’s administrator) seemed to think this 

was a good and responsible compromise. I think we all assumed that the three linemen 

would each sit out one of the three first games. Soon, however, it became clear that the 

football coach was planning to suspend all &them for a later season game against a 

smaller, Division II school. 

I came to deeply regret this accommodation, and I felt that I had been taken 

advantage of. The next year we agreed to require that the suspension be served at the first 

possible opportunity even though this could result in multiple suspensions being imposed 

in any one game. 

The other interesting absence case involved a track student athlete who had come 

to the university from an African nation. It seems that he told his advisor that he wanted 

to drop a particular course within the first week or two of classes. He failed, however, to 

go through the necessary steps to have himself removed from the class roll. Accordingly, 

thinking that he had dropped, he did not attend class. Unfortunately for him, since he had 

not officially dropped, he accumulated numerous unexcused absences before the matter 

was brought to his attention and he went though with the formalities. 

Under our policy, dropping a course does not negate the absences or eliminate the 

sanctions. Accordingly, not only was he facing a 10% suspension, he had essentially lost 

the rest of his season (which was almost over by the time it was all figured out and the 

appeal got to me). The big concern was that the NCAA qualifications were coming up, 
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and he was hopeful about his chances. If I enforced the rule to the maximum, he would 

miss that chance. 

I decided to require that the student athlete spend 10 hours in study hall. I did not 

think his offense was the same as skipping class, and I thought that language issues might 

have contributed to it. The funny thing was when the track coach called me. I think he 

was ready for an argument, and he got out a few harsh words before what I said had sunk 

in! 

The Double-Transfer Student Athlete 

Another appeal that I handle on campus is when our athletics department has 

refused to grant requests related to a student athlete who may want to transfer. In 

particular, the issue often seems to be whether the athletics department will waive the 

requirement that a transfer has to sit out for a year at his or her new- school. 

The way it works is that the student athlete has to request an appeal. When that 

happens, I have to assemble a committee (2-3 faculty members and one student athlete). 

The student athlete can appear before us in person or by phone, and he or she can have an 

advisor present. 

Before the first appeal that I chaired, we had to decide on a standard of review, 

and it has since been formally adopted as part of our procedure. The key to understanding 

it is that we view the decision not to grant a waiver as having been made by the athletic 

department (not a coach or a team), and we decide on a deferential standard of review. 

Only if the department was unreasonable will it be overturned. You would think that this 
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would mean that the department is always upheld, but that’s not the case. I have been 

involved in two such hearings, and one has gone each way. 

The first transfer case that I sat on involved a sophomore basketball player who 

for family reasons decided that he wanted to go back to his home state of South Carolina. 

As a top player, there were two schools that interested him: South Carolina (which was 

closer to his home) and Clemson. Everyone involved understood that the department 

would not grant the waiver within the SEC, so the real issue was Clemson. 

Clemson was on our schedule for the next year, and from our athletic 

department’s perspective that was a mark against granting a waiver, but the real problem 

was that newspaper accounts convinced our coach that Clemson had contacted the 

student athlete without first obtaining permission. As such, the coach was strongly 

opposed to granting Clemson the waiver, and the athletics department concurred. 

After listening to both sides, the committee agreed that due to our standard of 

review, we would affirm the decision; the department had not been unreasonable. Had it 

been de r~ovo, we might have gone the other way. Our senior women’s administrator 

handled the appeal for the department. I remember telling her that by making him sit out 

at year at Clemson, we guaranteed that he would end up at South Carolina. She disagreed, 

but that i s exactly what happened. 

The student athlete returned home and worked out with the Gamecocks, but he 

was not eligible to play, and I think he had to pay his way at USC that year. The funny 

thing was that after the year was up, the family situation had been resolved, and the 

student athlete wanted to return to Ole Miss. Our coach was happy to have him back 

(there had been no hard feelings), and there was a spot on the roster. The only problem 
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was that this was another transfer, and under NCAA rules, he was supposed to sit out 

another year. 

The University of South Carolina was very cooperative, but we would still need 

NCAA approval, and it seemed to be somewhat in doubt. Our basketball coach turned 

into a lawyer. He gave me the citation to a court case that seemed to support his argument, 

and he asked about hiring a law student to do some research. (I don’t think he actually did 

hire one). 

From the student athlete’s perspective, the equities seemed to be on our side. 

After all, not only would he be forced to sit out two years in a row, he would also lose a 

year of eligibility, since this would be two years sitting during his five years of eligibility. 

On the other hand, we did not waive the year for Clemson. South Carolina mentioned 

that we did not grant the waiver request for the transfer there. While that is surely true in 

the big picture, I was asked to review my records of the appeal, and it appears that the 

student athlete never appealed the USC decision, just the Clemson one. 

The NCAA kept us in the dark for longer than we liked, but ultimately they ruled 

that he would be permitted to play. He had a good season and has been a good student 

too. I’m glad that he came back. 

The Quarterback 

This next scenario began with a rule change by the NCAA and a related change in 

SEC bylaws. The NCAA change was to permit a student athlete who has completed his 

or her degree, but has remaining eligibility, to move to a new school to pursue a graduate 
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degree and use any remaining eligibility at that ne~v institution. One provision was that 

the graduate degree must not have been available at the student athlete’s original school. 

Despite the NCAA rule change, an SEC bylaw prevented any athlete from 

transferring to an SEC institution unless he or she had at least two years of eligibility 

remaining. Given that the NCAA rule required the student athlete to have graduated, it 

would be unlikely that any qualifying athlete would have two years of eligibility 

remaining. Accordingly, the SEC had to decide ~vhether to modify this bylaw. 

I remember the discussions at a meeting of the SEC FARs. I believe that 

everyone was thinking along the same lines that I was: This would probably be a very 

rare situation, probably involving an Olympic-style athlete (or at least one in an 

individual sport like tennis, golf, or track) who would be motivated to transfer by 

academic desire but would be interested in continuing to train or compete. It would seem 

a shame to deny such a person the ability to attend an SEC school. 

During our discussion, one of the other FARS, also a law professor, said 

something about counseling a football player through his first year of law school. That 

surprised me because I once had a football player talk to me about attending law school 

during his last year of eligibility, and I had told him that it struck me as a bad idea. The 

first year of law school is hard enough; I could not imagine trying to play SEC football at 

the same time. The other FAR (~vho was senior to me as a FAR and a la~v professor) 

disagreed and said he had a few players through their first year in law school. 

The SEC FARs eventually voted to change our bylaws to take advantage of the 

new NCAA rule. The SEC associate commissioner ~vho was in the meeting with us was 

less enthusiastic. He said something to the effect of: "I know you are all thinking about a 
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golfer or distance runner, but what are you going to think when it is a star football player 

who wants to transfer?" I had no idea how quickly that would happen. Before the start of 

the next football season our coaching staff had indentified a player - a star quarterback - 

~vho seemed to qualify under the new rule and bylaws. 

The player in question had been the starting quarterback at a major program, but 

he had run into discipline problems and was kicked off of hi s team. He had, however, 

already earned his degree. He sent information about his release to several schools, and 

our coaching staff wanted him. The chancellor, the athletics director, and I were all less 

certain, 

The chancellor told me that the immediate reaction among our fan base was 

negative. Then, in a day or two, "after they had time to see his films on YouTube," the 

tone changed. Even some of the fans who originally opposed acquiring the new 

quarterback called back to let the chancellor know that they thought this young man 

deserved a second chance. There were, however, some hurdles to cross. 

First of all, in order to meet the NCAA rule, he had to be admitted into a graduate 

program that was not available at his former institution. While his grades were not bad, 

they were not typical for most graduate school applications. I believer there was also 

some scrambling to take or retake the GRE. I later spoke to a staff member who told me 

it had been her duty to find a program not available at his old school that would admit 

him. Eventually she was successful. 

Due to the disciplinary nature of his departure from his former school, the NCAA 

denied his application for eligibility at Ole Miss. In a press release, the NCAA stated that 

the transfer exception was intended for students pursuing new academic study, not 
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avoiding disciplinary punishments. This set up the appeal to the ad hoc NCAA 

Subcommittee for Legislative Relief, the only proceeding before the NCAA in which I 

have been involved. 

The appeal was conducted over a conference call, and our athletics director took 

the lead. I reviewed the documents and went over the arguments beforehand, but my 

actual role during the hearing was very limited. I did note a mistake in a timeline that 

NCAA instigators had prepared, and I wrote a note about it to our AD. He read it and 

incorporated it into his argument like a seasoned litigator. In fact, he did a great j ob 

throughout the hearing, but the real reason I think we won was that the student athlete 

himself ~vas bright, articulate, and made a convincing case about how hard he worked to 

graduate and how" much he wanted to pursue this opportunity. 

That evening, when I got home (several days before the final decision was 

announced), ESPN was talking about the NCAA appeal. In fact, they set up a little mock 

trial, with moderators playing the roles of the judge and an advocate on each side of the 

issue. Lou Holtz argued in favor of immediate eligibility at Ole Miss. It was entertaining, 

but I’m glad he did not handle the real hearing. 

The decision came in just days before our first game. With the uncertainty 

surrounding the starting quarterback, we got off to a bad start, getting upset on our opener. 

The quarterback did not create any problems on campus, and he did his job on the field, 

but the team had a very disappointing year. The quarterback went on to sign an NFL 

contract, and he currently plays in the CFL. 
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The Personnel Issue 

My final scenario was the most demanding and disconcerting of them all. It is 

al so the one that requires the most confidentiality. It began when a staff member in one 

of the university’s units called me up. He said that his supervisor ~vas a tyrant who 

mistreated and abused underlings, and it was interfering with the educational process of 

many students, including many student athletes. 

I was not the logical person to approach about something like this, so I asked the 

staff member why he had approached me. He said that he had seen me speak to a group 

and decided that he could trust me. He felt that his supervisor was closely allied with 

others in the chain of command, and if he went that way word would get back to the 

supervisor and the ramifications could put his j ob in j eopardy. 

The allegations were very serious. I quickly came to the conclusion that either the 

supervisor had to go (because of the terrible management) or the staff member had to go 

(for manufacturing a story like this). I had been around the supervisor on an occasional 

basis, and I never noticed the kinds of things the staffer spoke of. I told the staff member 

that I needed some confirmation of his story. He understood and set up a meeting with 

fairly influential person on campus. That person supported what the staff member said. 

Of course, the person providing the confirmation might have had reason to dislike 

the supervisor, but with two reports of a serious situation that was significantly affecting 

student athletes, I felt it was the FAR’ s duty to take some action. I called the chancellor 

and asked for a meeting. I also asked him to have the university attorney available. 

Complicating matters, neither the staffer nor the person who provided the 

confirmation wanted me to use their name. The staffer was afraid of losing his j ob. The 

{PAGE } 



other person felt it would complicate his situation at that time, and he wanted to keep out 

of it. I told the staffer that he would have to give me some names of people that could 

back up the story, so he developed a list &about six names, including his~ 

My meeting with the chancellor and the university attorney was very awkward. It 

was important to deal with this situation, but none of the "witnesses" were willing to 

come forth (though they wanted me to present the case). I told the chancellor and the 

attorney what I knew. The chancellor asked ~vhether it involved sex ~vith students or 

theft of money. I assured him that neither of those matters was behind my scheduling of 

the meeting (though there were some allegations that remotely touched on these issues). 

He correctly concluded that my concern was primarily about management issues. I told 

them that I did not feel it was my job to investigate these matters, but I thought someone 

needed to do it. I gave the attorney the list of suggested witnesses. He asked me to get a 

written report from the staff member in question, which I did about a ~veek later. It did 

not seem quite as horrific as what the staffer had verbally told me, but it still raised some 

important issues. 

Both the staffer and I waited for something to happen, but nothing did. None of 

the witnesses were contacted. Business went on as normal. The staffer asked me what 

happened, but I did not know. Having made this out as a pretty big deal, I was reluctant 

to go back to the chancellor to ask about it. It was in the administration’s court, and I had 

done my part. 

From outside appearances, the staffer and the supervisor seemed to be getting 

along. After some personnel changes, the staffer was assigned a more important role than 

he had before. Apparently, however, he was not happy. Once or twice he asked me 
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about the investigation. I did not know, but I suspected that his written report simply did 

not inspire a high level of concern. Eventually, about six months after this matter first 

came to my attention, the staffer resigned from his position. I did not talk to him about it. 

I felt sorry for him, but I did not know what I could do. 

A week or so after the staffer left I tried to send an email to the supervisor, but it 

bounced back. Surely I had the correct email address, but I pulled up the online directory 

to check. The supervisor was no longer listed. Within an hour or so I received a phone 

call from someone in the administration. The supervisor had submitted her resignation. It 

did not flow directly from my report, but the person who called me thought it had. 

Allegations had surfaced through a different channel. The supervisor’s resignation 

avoided further investigation and possible unpleasantness. 

Within a few days, the staffer reapplied for and was rehired into his old j ob. 

Almost immediately, people from within the department began to open up and tell the 

same horror stories that the staffer had told me from the beginning. I asked why they had 

not come forward earlier. The standard reply was that the supervisor had them all 

convinced that due to contacts throughout the administration, no complaint would result 

in any disciplinary action, and the person making the complaint would be fired or driven 

off (as I now learned had happened to several employees). When there was no immediate 

action on my report to the chancellor and university attorney, they were even further 

convinced that the supervisor was being protected by influential people in the 

administration. 

From my perspective, I had gotten along well with the supervisor, so I was not 

happy to find out that the allegations were based in fact. I was, however, in some ways 
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relieved. After all, I had made this matter into a pretty big deal. When there was no 

action for several months, I assumed that the chancellor may have concluded that I was a 

nut! In some way, this at least seemed to justify my earlier concern. 

None of my issues have been of enormous importance to our university, but 

several of them were important to individual student athletes. I think a legal background 

has served me well. At the very least, I seem able to recognize mistakes after I have 

made them! 
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MINUTES OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

1 A FACULTY ATHLETIC S REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference June 14, 2012 

Participants: 

Jim Atwood, University at Buffalo 
Percy Bates, University of Michigan 
Ken Casavant, Washington State University 
Fred Green, Troy University 
Rhonda Hatcher, Texas Christian University 
Josephine (Jo) Potuto, University of Nebraska, Lincoln 
Jean Perry, University of Nevada 
Martha Putallaz, Duke University 
Brian Shannon, Texas Tech University 
Jack Thomas, New Mexico State University 
Steve Turner, Mississippi State University 
Jennifer Strawley, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") 
in accordance with NCAA policy regarding minutes of all Association entities. While certain 
items on the NCAA 1A Faculty Athletics Representatives Board of Directors meeting’s agenda 
were acted on at various times throughout the meeting, all final actions within a given topic are 
combined in these minutes for convenience of reference.] 

The teleconference was called to order at 12:32 p.m. Eastern time by the chair, Jo. 

Rhonda Hatcher’s Term. Jim Atwood proposed that Rhonda Hatcher be allowed to 
remain on the Board until her term as secretary ends October 1. She would be a second 
Big XII Conference representative during that time. The proposal was seconded and 
moved. 

Noncoaching Staff Limits Document. The board members discussed the differing 
opinions on the issue of limiting noncoaching staff members allowed on sidelines or 
courtside. The Board agreed to issue a document reflecting the Board’s divided opinion. 
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I A Faculty Athletics Representatives September In-Person Meeting. The Board covered 
the following items related to the September meeting: 

Jo will circulate a list of all new faculty athletics representatives that will be 
attending their first meeting in September. Board members will need to make 
contact with them so they will know someone at their first meeting. 

The agenda and all panelists are set except for one for the Student-Athlete Well- 
Being Panel on Life Beyond Athletics and Moving Toward a Degree. Jo will 
reach out to a contact with the NFL to see if they can assist. 

The Board will use the July teleconference to finalize plans for the September 
meeting. 

1A FAR Presence at the Faculty Athletics Representatives Association Meeting. Brian 
Shannon reminded the Board that they offered to have some presence at the annual 
Faculty Athletics Representatives Association (FARA) meeting in November. They have 
told FARA they will not provide any programming; however, thought they could do 
something informally. Brian will not be able to attend that meeting but was looking for 
others who might be available. 

Attendance at the National Associate of Academic Advisors for Athletics National 
Convention. Jim Atwood reported that he attended the National Associate of Academic 
Advisors for Athletics national convention, though he thought there might be more 
effective ways to make connections with this group. 

6. Adjournment. The teleconference adjourned at 1 p.m. 

tnsaa/ama/i~l Administrators/Yurk, Katy/’DI FAR Board/June 14 Minutes IA FAIR.docx/KEY:hrc/07102012 



From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Diann Schiessler <dimm~UNL.EDU~ 

Monday, July 30, 2012 9:39 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

1A FAR ANNUAL MEETING REGISTRATION IS NOW OPEN 

Charles Cloffelter, professor of law and economics at Duke, studies and writes about college athletics and their impact. He authored 
BIG TIME SPORTS IN AMERICAN UNIVERSITIES. Come hear Nm discuss "The Good, the Bad, and the Ugly" at the 1A FAR ....... 1 
meeting in Dallas. 

Program begins at noon on Sunday September 23 and ends at 12:3o p.m. on Monday (followed by D-1A ADs meeting to which FARs are invited). 

Registration is $1OO and includes Sunday evening reception; light breakfast and lunch Monday and Tuesday. Registration link is below. Please note. Onc. 

register please follow up with a check sent directly to : 

J_A Athletic Directors’ Association, 920 S. Main Street, Suite J_O0 Grapevine, Texas 7605~_. 

REGISTRATION LINI<: -h-~t--t-#--~-.j--/--d--~-~a--~c---~----m--/-~a---n-~-n-~-u-~a--]-:~-m--~-e-~-e--t-~-n-~g----r-£g-[s--t--r---a-~t-~9~-n~-~ 



From: 

Sent: 

To: 

Subject: 

Attach: 

Martha Putallaz, Ph.D. <pntallaz@duke.edus, 

Tuesday, Angust 7, 2012 10:46 AM 

RobeVt Taggart (robert.taggaW~@bc.edu); Nick Hadley <hadley@umd.edu>; ’Carolyn Callahan (cmc@virginia.edu)’; Killough, Lmry 

<lmry@t.edu>; Sam Pardue (slptx~sc@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edu>; Janie Hodge <ttODGE@clemson.edu>; 

Sue Ann Allen (sue.bidstmp@chbe.gatech.edu); Pamela Perrewe’ <pperrewe@cob.fsu.edu>; mdawkins@miami.edu; saa01 @pitt.edu; 

mjwasyle@~naxaYell.syr.edu 

I:W: !A FAR meeting agenda 

agenda for annual meeting FINAL.docx 

/-lttached is the t:inal version of the agenda for September’s 1A FAR meeting in case you are interested, It should be posted sometime later today on the 1A FAR 

website. 

Best, Martha 
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1A FAR 
2012 ANNUAL MEETING 

September 23 and 24, 2012 

Sunday 

12:00p.m. to 12:35p.m. 

BUSINESS MEETING 

o Amendments to 1A FAR Bylaws 

Tom Stephens, Rutgers; Jim Atwood. University at Buffalo 

o Election of Officers 

Rhonda Hatcher, Texas Christian University 

THE 1A FAR STUDENT-ATHLETE ACADEMIC EXCELLENCE AWARD 

Jim Atwood, University at Buffalo; Rhonda Hatcher, Texas Christian University 

THE 1A FAR EXEMPLARY SERVICE AWARD 

Presented to PERCY BATES, University of Michigan 

Presented by John Bnmo, Ohio State University 

THE 1A FAR ABOVE AND BEYOND AWARD 

Presented to JENNIFER STRAWLEY_, Senior Associate Athletic Director for Administration & 
Student Excellence and Senior Woman Administrator, University of Miami 

Presented by Tom Stephens, Rutgers 

12:35p.m. to 2:05p.m. 

BIG TIME SPORTS IN AMERICAN UNIVERSITIES: THE GOOD, THE BAD, AND THE 

COST 

CHARLES CLOTFELTER, Z. Smith iReynolds Professor of Public Policy and Professor of 

Economics and Law; Director, Center for the Study of Philanthropy & Voluntarism, iDuke 

University 

Introduced by Martha Putallaz, Duke University 

2:05p.m. to 2:20p.m. Break 

2:20 to 2:45p.m. 
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BOTTOM UP OR TOP DOWN, Part I: INSTITUTIONAL CONTROL AND THE 
ENFORCEMENT/INFRACTIONS PROCESS AFTER PENN STATE 

Josephine (Jo) R. Potuto, University of Nebraska 

2:45p.m. lo 3:45p.m. 

A PRESIDENT’S PERSPECTIVE 

SIDNEY MCPHEE, President, Middle Tennessee State University, formerly on the Division 

Board of Directors 
Inttvduced by Percy Bates, University of Michigan 

3:45 to 4:00p.m. Break 

4:00 p.m. to 5:15 p.m. 

IMPLEMENTING THE ACADEMIC RED SHIRT AND OTHER ACADEMIC MATTERS 

TRENT JOHNSON, Head Men’s Basketball Coach, Texas Christian University 

CHARLI THORNE, Head Women’s Basketball Coach, Arizona State University, and President, 

Women’s Association of Basketball Coaches 

BART BYRD, Associate Athletics Director, Student-Athlete Services, Baylor University, and 

President, National Association of Academic Advisors for Athletics 

MIKE WALKER, former Men’s Basketball Student-Athlete, Southern Methodist University 

(Currently Academic Liaison for Men’s Basketball at SMU) 

Moderator Fred Green, Troy University 

5:15 to 6:30 p.m. 

MOVING TO CAREER: PREPARING FOR (AND COPING WITH) LiFE AFTER SPORTS 

CALVIN HILL, Consultant to Dallas Cowboys 

KRIS LOWE, Associate Athletic Director for Finance, Southern Methodist University 

WARDE MANUEL, Athletic Director, University of Connecticut 

JONATHAN JONES, former Football Student-Athlete, Texas Christian University (Currently 
Landman at the Caffey Group) 

Moderator Paul Rogers, Southern Methodist University 

6:30p.m. 

RECEPTION: ADULT BEVERAGES, APPETIZERS, CONVERSATION 
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Monday 

8:30 a.m. to 10:00 a.m. 

THE FOOTBALL POST SEASON: WHERE WE WERE; WHERE WE ARE; AND WHERE 
WE GO FROM HERE 

ROY KRAMER, former SEC commissioner and "father" of the BCS 

HARVEY PERLMAN, Chancellor, University of Nebraska; Chair, NCAA Bowl Licensing Task 
Force; Member, BCS Presidential Oversight Committee 

ROBERT N. SHELTON, Executive Director, Tostitos iFiesta Bowl& Insight Bowl; formerly 

President, University of Arizona 

TIM COWILISHAW, Dallas iMoming News; Regular Panelist, Around the Horn (ESPN) 
Introductory Remarks’, and Moderator, Bill Hancock, Executive Director, BCS 

10:00 a.m. to 10:20 a.m. 

BOTTOM UP OR TOP DOWN, Part II: RULEMAKING AND OVERRIDES 

Brian Shannon, Texas Tech University; Martha Putallaz, Duke University 

10:20 a.m. to 11:00 a.m. 

OPEN FORUM ON NCAA RULEMAKING AND ENFORCEMENT/INFRACTIONS 
PROCESSES, AND WHAT IT ALL MEANS 

AJoderator Josephine (Jo) R. Potuto, University of Nebraska 

l]:O0 a.m. to 11:15 a.m. Break 

11:15 a.m. to 12:15 p.m. 

THE STATE OF DIVISION I 

MARK EMMERT, President, NCAA 
Introduced by Jack Thomas, New Mexico State University 

12:15 p.m. to 12:20 p.m. 

CLOSING REMARKS 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division IA FAR List Serve <DIV-IA-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Hatcher, Rhonda <r.hatcher@TCU.EDU> 

Friday, August 17, 2012 9:09 AM 

DIV-IA-FARS-LIST@ LISTSERV.BUFFALO.EDU 

IA FAR Board of Directors July 26, 2012 Teleconference Minutes 

July 26 Minutes IA FAR.docx 

Attached are the minutes from the 1A FAR Board of Directors July 26, 2012 teleconference. 

Rhonda Hatcher 
Secretary of the 1A FAR Board of Directors 
Faculty Athletics Representative, TCU 

r,hatcher~ltcu.edu 



MINUTES OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

1 A FACULTY ATHLETIC S REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference July 26, 2012 

Participants: 

Jim Atwood, University at Buffalo 
Rhonda Hatcher, Texas Christian University 
Josephine (Jo) Potuto, University of Nebraska, Lincoln 
Jean Per1% University of Nevada 
Martha Putallaz, Duke University 
Paul Rogers, Southern Methodist University 
Brian Shannon, Texas Tech University 
Tom Stephens, Rutgers, State University of New Jersey, New Brunswick 
Jack Thomas, New Mexico State University 
Jennifer Fraser, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") 
in accordance with NCAA policy regarding minutes of all Association entities. While certain 
items on the NCAA 1A Faculty Athletics Representatives Board of Directors meeting’s agenda 
were acted on at various times throughout the meeting, all final actions within a given topic are 
combined in these minutes for convenience of reference.] 

The teleconference was called to order at 12:32 p.m. Eastern time by the chair, Jo. 

New Faculty Athletics Representative Host Assignments. Diann Schiessler previously 
sent out the list of new Faculty Athletics Representative host assignments. There were no 
changes to the assignments, though the Big XII is still waiting for new appointments at 
the University of Oklahoma and West Virginia University. 

1A Faculty Athletics Representatives September In-Person Meeting. The Board covered 
the following items related to the September meeting: 

Paul is continuing to work on securing the final panelist for the Student-Athlete 
Well-Being Panel on Life Beyond Athletics and Moving Toward a Degree. 



Minutes of the NCAA 1A 
Faculty Athletics Representatives 
Board of Directors Teleconference 
July 26, 2012 
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The Board discussed the possibility of addressing the developments at Penn State 
University in one of the September sessions. The Board agreed that the way the 
sanctions were handed out, without a formal NCAA investigation, will be brought 
up following the discussion of the override procedures in the Governance Recap. 
NCAA President Mark Emmert follows that session. 

The Board will conduct its September meeting from 10 a.m. to noon Sunday, 
September 23. 

d. Registration is now open. 

Changes to the I A Faculty Athletics Representatives Bylaws. Jim reported that the 
changes are ready to be reviewed by the full membership. They will be posted on the list 
serve and can be discussed at the in-person meeting in September. 

Rules Working Group Update. Brian reported on Rules Working Group. The legislative 
concepts have been divided into three categories - those with wide support; those with 
little support; and those for which further input from membership to be sought. He noted 
that several of the 1A Faculty Athletics Representatives’ comments had been 
incorporated. 

Other Business. The Board determined that there will be no teleconference in August. 
Diann will send a reminder to all board members with a panel responsibility to have a 
teleconference with their panelists to prep for September. The Board also agreed to give 
Jenn Strawley the "Friend of FAR" award. 

Adjournment. The teleconference adjourned at 1:10 p.m. 

tnsaa/ama/M1 Administrators/Yurk, KatyiDI FAR Board/JulZ 26 Minutes IA FAR.doczc/KEY:hrc/08/10/2012 



From: 

Sent: 

To: 

Subject: 

RONALD J RYCHLAK <nychlak@olemiss.edu> 

Wednesday, August 22, 2012 2:45 PM 

jpotutol@unl.edu; shipley@uga.edu; brian.shannon@ttu.edu 

Broome, Lis~ L <lbroome@email.unc.edu> 

FAR Papers 

Hey everyone: 

Good news: the Mississippi Sports Law Review < http:!!mssportslaw.olemiss.edu!> has agreed to publish our papers! Jo said that she wanted to do some work on 

hers before it went to press, and they asked me to write a 2-3 page introduction for the collection, so I have asked for about six weeks to do some final editing. 

David and Brian, you may be all set, but if you want to work on it a bit more, just get back to me in about a month and we will put the package together. 

Lissa: I obviously did not include your paper in the packet. If, however, you would like to write something up for inclusion, we would all be honored to have it in 

the collection, just let me know. 

I enjoyed our talks, I look forward to being published together, and I hope to see you all in Dallas next month (that Sunday is my birthday - drinks on David 

All the best, 

Ron 

Ronald J. Rychlak 

M DLA Professor of Law 

Faculty Athletics Representative 

University of Mississippi 

University, MS 38677 

662 9:15 684:1 

662 9:15 53:13 (fax) 

You can access my papers on SSRN at: ~h~~~t~t~~Z:/~Z~s~~s~~r~~n~~.~~c~~~o~~~m~~Z~a~~~u~~t~~h~~9~~r~~~-~~~~2~~5~~~1~~~7~~9~~ 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 
Diann Schiessler -q:limm@UNL.EDU> 

Tuesday, September 4, 2012 11:21 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

1A FAR Bylaw Changes 

1A FAR B YLAWS presentation.docx 

Dear 1A FAR Members: 
At the 1A FAR Business Meeting on Sunday, September 23, you will be asked to approve changes to the 1A FAR Bylaws. Your Board of Directors has requested and 

approved the changes to better reflect the way we operate as an organization. We ask that you review these changes before the meeting so that we can move quickly through 
the discussion in Dallas. 

In the attached document, the current bylaws are in black type while the proposed changes are in md italics. The first three Articles involve only cosmetic changes 
without changes in content. Current Articles 4-6 are combined into proposed Article 4; this section involves the most substantive changes. Current Article 7 would be changed 
to proposed Article 5, but does not involve significant change. Current Articles 8 and 9 would be replaced by proposed Article 6 and does involve change to conform to the way 
we have been operating. Article 10 would be replaced by proposed Article 7, but does not represent significant change. In the presentation document, I have grouped the 
sections according to the above description. 

If you have questions, please contact me at j_~_&_w___o__o___d__@buffalo.edu . 
Sincerely, 
Jim Atwood 
1A FAR Board of Directors 



1A FAR BYLAWS -- Proposed changes September 2012 
current are in black type and proposed changes are in red italics 

DIVISION 1 A FAC ULTY ATHLETIC S REPRESENTATIVES BYLAW S 

MISSION STATEMENT 

The mission of the 1A Faculty Athletics Representatives is to advocate for effective 
integration of as well as an academic and fiscal balance between an institution’s academic 
mission and its intercollegiate program. 

PURPOSE 
The purpose of the 1A Faculty Athletics Representatives is to address issues unique to 

NCAA Division 1A institutions (now called the Football Bowl Subdivision {FBS}), which 
requires a careful balancing of academic versus athletics interests, of student-athlete welfare 
versus competitive success and of cost containment versus additional revenue generation. 

BYLAWS 

Article One 

Name 

The name of this organization shall be 1A Faculty Athletics Representatives, herein called 
1A FAR. 

Article Two 

Organization Principles 

The principles of 1A FAR are as follows: 
(a)    To provide a forum for 1A FARs to discuss and act on issues specific to Division 

1A institutions, such as advocating for effective integration of as well as an 
academic and fiscal balance between an institution’s academic mission and its 
intercollegiate program; 

(b) To support the roles of 1A FARs on each campus and provide a system to strengthen 
such roles; 

(c) To develop an effective faculty voice regarding student-athlete welfare, academic 
progress, and other issues unique to Division 1A institutions; 

(d) To facilitate a working relationship with other organizations/associations to: identify 
shared issues; agree on concrete and effective solutions; and jointly articulate a unified 
voice; 

(e) To facilitate working relationships with other policy-setting groups with a shared interest 
in Division 1A issues (e.g., academic senates or similar shared-governance structures and 
other campus-based or higher education entities); 



(h) 

To maintain a working relationship with the Faculty Athletics Representative 
Association (FARA), while developing a distinct voice on issues specific to Division 
1 A institutions; 
To study and evaluate proposed NCAA legislation, and to inform 1A FAR members of 
the nature and implications of proposals that are of concern to those members; and 
To propose legislation where appropriate. 



B YLA ~q OF 1A FA CULTYA "IHLETICS REPRESL’NJ5~’ITVE’S 

Article O~e: Name and Missio~ Statement 

Ar~ic/e 7i~’o: Purpose and O~,anizatio~a/ Princip[es 

Pu~7~ose 
1A f’AR addresses issues umque ~o l~bo~ball Bowl 5’ubdivisio~ (bBSi), f!~tvnerly called 

Divisio~ 1A, #~stitu~ions. ]hose matters include, ~mon~ off~ers, the coun~erbalcmc#~ of 

academic and athletics inwresl,s; ~?/’slucle~t-uthlew we(/~we a~td coml~eti#ve success, 
@cost co~ddimnent d~d addiziona[ re venue generation. 

Orga~izi~L~ princip/e s 

]A FAR engages m the jbllow#~, acfivifiez ~w~o~, others: 
(1)    provides ~ jbrum jbr 1A /,~ l~s zo discuss and act on issues specific m 

msfimtio~z such as’ advocal#~g f!~r ~ff~cfive in~egratio~ of as’ weft as cm 

academic a~d fiscal balance beh~’ee~t, an i~tszitution’s academic missio~t and its 
]nterco//e,~iaie athletics 

(2) supports the roles cf lA FARs on e~ch c~mpus andprovides a ,system to 
sf’e~tgqhen such roles; 

(3) develops an ef/bcdve ~:~cu/O~ voice reL~ardmg smdenf-~d~#te ~’d/bre, academic 
progress, and other issues unique to f ~’S institutions; 

./~ci#~ates a ~orMng re/atio~tship with other orgamza#o~s/associations to 
shared issues, ~o ~qree on concrete and ~j~ctive so/utions, and ~o articu/aw a 

u~t~fied voice; 
(5) f~ci#t~tes work#tg relationshilz~~ with other po#cT-set#~, L~’oul~s with ~ shared 

#~terest in 1,7~S issues (e.g., accu#mic senates or similar shared-g~ove~7~ance 
szructures aml ozl’~er campus-based or higher educa#o~ on#de.s); 

(d) maintains a workm,~ rekdionsh& wi~h the ~culty d thlezics Represe~tazives 
Associatio~t (b~ RA), whi# de velol:#ng a disfi~cz voice o~ topics .~7~ec(f!c to 

i~stitutio~ts; 
studies a~td evahtdtes prol~osed NU~ legis[dtion a~td i~/brms 1A FAR members 
of the nazure cmd imp/icadons ~/~roposa/s flint are ~co~cern to zhose membe~ts’; 

(~)    l~roposes legis/ation whe~ approl~riate. 



Article Three 

Membership 
(a)    Eligibility: All FARs who serve at active NCAA Division I A institutions (Football 

Bowl Subdivision {FBS}) are members of 1 A FAR. 
(b) Conditions of Membership: Members must be FARs at active Division 1A 

institutions. 

Ar¢ic/e ]hree: Membership 

Article Four 

Board of Directors and Executive Committee 

(a) 

(b) 

(c) 

Composition. The Board of Directors will consist of no more and no fewer than one 
FAR from each Division 1A conference. The president, vice-president, secretary and 
treasurer shall be elected from the Board. These officials and the past president serve as 
the Executive Committee, and shall serve for a period of two years. 
Terms of office. The Board of Directors members’ term of office shall coincide with the 
terms of their elected positions as designated by their conferences. 
Duties. The Board of Directors is empowered to conduct the business of 1 A FAR subj ect 
to the approval of the membership. The president of 1A FAR will preside at meetings of 
the Board. 

Article Five 

Officers 

(a) President. The president is the chief executive officer (CEO) of 1A FAR and 
chairperson of the 1A FAR Board of Directors and Executive Committee. The president 
is responsible for planning and administering the affairs of 1A FAR. In addition, the 
president is responsible for creating the agenda for the annual 1 A FAR meeting. The 
president, subject to the approval of the Executive Committee, will make any 
appointments required by these bylaws or appointments considered necessary for 
conducting of the affairs of 1A FAR. The president will serve for a period of two years. 
Vice-President. The vice-president will assist the president. He/she will sew’e as 
president in case of the latter’s absence or inability to serve. In the event of the inability 
of the president to continue to serve, the vice-president will assume the duties of the 



(c) 

(d) 

Article 

president and perform all the duties of the president. The vice-president will serve for a 
period of t~vo years. 
Secretary. The secretary shall be responsible for recording minutes of 1A FAR Board 

of Directors and business meetings and filing and preserving 1A FAR’s official records. 
In addition, the secretary is responsible for collecting and distributing biographical 
information on candidates for 1A FAR elections, overseeing the elections of officers, 
overseeing the 1A FAR Web site and coordinating communications (including 
electronic) between the Executive Committee and the Division 1A membership. 
Treasurer. The treasurer is responsible for preparing the 1A FAR budget, in consultation 
with the president and designated NCAA staff. In addition, the treasurer is responsible 
for reporting on budgetary matters at 1A FAR meetings. The treasurer will serve as an 
officer for a period of two years. 

Six 

Elections 

(a) 

(b) 

(c) 

Elections. 
(1)    Board of Directors. Each Division 1A conference shall elect one 1A FAR to 

serve on the Board of Directors. The conference FARs shall select the FAR 
representative from that conference. All election results must be completed by 
the second Monday in August of the election year. The results of each election 
shall be forwarded to the secretary not later than the first Wednesday following 
election. A conference may re-appoint a 1A FAR to serve on the Board of 
Directors. 

(2) Executive Committee. The officers will be elected from and by the members of 
the Board of Directors by the 1A FAR membership during the annual meeting. 
Election of officers, not including the President, may be conducted 
electronically. 

(3) The candidate with the simple majority of votes cast wins the election. In the 
event of a tie, a run-off election will be conducted and the candidate with the 
simple majority of the votes wins. Ballots shall be submitted to the secreta~. 

Commencement of Terms. Terms for incoming officers and Board of Directors 
members will begin at the close of the annual 1A FAR meeting. 
Vacancies. Vacancies on the Board of Directors shall be filled by an emergency 
appointment made by the conference that has the vacancy. Vacancies among the 
officers shall be filled by an emergency appointment made by the Board of Directors. 
The appointed person will serve the duration of the unexpired term. This person will 
remain eligible for election to a subsequent full term. 

Art4~cLe 4: Board of D4~rectors~ Execut%ve Comm%ttee~ Officers and Duties 

(a) Composition and Duties of the Board of D~rectors 





(d)    shal! re, port on budgetary matters at ]A FAR meetings, 
Vacuncies ~w~o~, the q{ficers sh~fl be.filled t~V ~n emergency appointment made 

t~y the BoL). 
and remain e#gib# jb¢ 

Article Seven 

Meetings 

(a) 

(b) 

The 1A FAR shall meet annually. The Executive Committee has the authority to 
determine whether other meetings are necessary. These meetings shall be chaired by the 
president. 
The meeting shall meet in conjunction with the 1A Athletic Directors (1A AD) annual 
meeting and at other times as the president deems necessary. 

./A FAR sha/l meet ammally in conjunction wilk IA Alhletics Direclors (IA AD) annual 

mee#ng. 
The BoD and ~he EC have the autkoriO~ to de~ermine the necessiO’ qf other mee#ngs 
The President shall chair all meetings qf the BoD, EC, and IA FAR, 

Article Eight 

Committees 

The following shall be a standing committee of 1 A FAR: 

(a) 

(b) 

Legislative Review Committee (LRC). This committee shall be composed of five 
members from the Executive Committee. The members shall be appointed by the 
president, subj ect to the approval of the Executive Committee for a period of two years. 
The president shall designate one member to serve as chair of the LRC. 
Duties. The LRC shall provide a report to the membership at the annual meeting 
regarding legislation of significance to Division 1 A institutions. In addition, the LRC 
shall for~vard proposed legislation, that has been ratified by a simple majority of the 
membership, to the appropriate body. 



Article Nine 

Parliamentary Authority 

(a) 

(b) 

The Parliamentarian for 1A FAR will be appointed by the president. He/she shall be 
responsible for maintaining parliamentary procedure during 1A FAR meetings. 
Robert’s Rules of Order, current edition, will govern 1A FAR. 

Committees - ad-hoc 
7he Presidenl, at lhe behest (~ithe YoD or EC, may a[)l:~oi~t ad-hoc committees,f!)r i,s:~ues 
deemed (~/import ~o IA FAR. 
Parliamenta~3/ procedure 

Parliamen~cu)’ procedure d~r#N IA 1,)~ R mee~#Ns shall f!)llow Rober~ ~" R~des r~ Order 

(c~rrent editio~). 

Article Ten 

Amendment of Bylaws 

(a) 

(b) 

Amendments. 
(1)    Proposed amendments must be co-sponsored by five members and submitted 

in writing to the president. The Executive Committee also has the authority 
to propose amendments. 

(2) Members shall receive a copy of the proposed amendments at least 10 days 
prior to the meeting at which the amendment is to be considered. 

(3) Adoption of a proposal shall require two-thirds majority of the members 
present and voting. 

Resolutions. Any member of 1A FAR may offer a resolution to be considered at any 1A 
FAR meeting. The resolution must be submitted in writing to the president prior to the 
meeting. The Executive Committee will determine whether the resolution is germane to 
the nature and purposes of 1A FAR and appropriate for consideration by the 
membership. 



Ame~dme~#s 

(1)    Proposed cm~endmen~s and o~her changes m ~he B)’l~:m’s may be ~# veloped b)’ ~he 
~;(~ or be co~ponsored by at/e~s~.five members and submitted m wri#~g to ~he 
Presiden~.~ 

(2) ~[e~bers sha# receive a copy c~f ~he proposed a~e~tclme~#~s~ at #as¢ ]0 d~O’s prior 
to ~he meefi~tg at wkiek ~he proposed cha~,es ~re 1o be considere~ 

(3) Adoption ~proposed ckcmges skc~fi require a m’o-~hirds n~c(joriO~ of the members 
present cmd 

Resok~Aons 

(2) The reso/u~io~ must be ,swbmit~ed in writing to the President prior to the 

beRmni~ q]~he mee#n~ 

(3) ]he EC shah de~ermme the a[~#oc~bi#~V of the reso/u#on 
pmT)oses ~/~ /A f’A.~ ~nd iL~’ approl~r~ateness ~br cons~frado~ I~V ~he membership. 



From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 
Rogers, Michael <MikeRogers@BAYLOR.EDU> 

Friday, September 7, 2012 9:21 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Re: Feedback Requested: Education Eflbrts Concerning the New InitM-Eligibility Sta~dasds 

Brian I talked to Grant Teaff and he said that AFLPA will continue to play a leadership role.That organization has 11000 pro,college and high school football coaches as members.They can 
send blast emails They have already met with the heads of state high school coaching associations and this educational initiative will be a topic at its convention in Janua~-.I thanked him 
and offered our assistance if needed and wanted. 

On Sep 6, 2012, at 5:05 PM. "Bailey, Jerly D" <jbailey@KU.EDU<mailto:jbailey@KU EDU>> wrote: 

Thanks, Brian. 

Sent from my iPhone 

On Sep 6, 2012, at 5:02 PM, "Shammn, Brian" <<mailto:BRIAN.SHANNON,q~TrU.EDU>BRL~kN SHANNON@TTU F.DU<mailto:BRIAN.SHAix.2qON@TTU.EDU>> wrote: 

The attached comments ~vere submitted today by the 1A FAR Board re the CAP request for discussion and feedback on the educational outreach effolts that are currently under 
consideration (regarding the new initial eligibility requirements) The proposals have generated a robust level of comments by many FBS FARs. 

Brian Shannon 
Texas Tech FAR 

<Comments by 1A FAR Board re CAP Educational Efik~rts 9 6 12.pdf> 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Shannon, Brian <BRIAN.SHANNON@TTU,EDU> 

Wednesday, September 12, 2012 9:56 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFALO.EDU 
l~eedback Comments by 1A FAR Board re Rtdes Workdng Group Package of Proposals Dated August 15~ 2012 

Comments by 1A FAR Board re the RWG Aug 15 2012 Package of Proposals 9 12 12.pdf 

The 1A FAR board provided the attached comments to the Rules Working Group toda}~ re the August 15, 20~[2, package of reform 

proposals. (Those proposals are available on the NCAA website at http../i.wwwmcaa.or~iw~ 

I look forward to seeing many of you in Dallas later this month. 

Brian Shannon 

Texas Tech I~AR 



MEMORANDUM 

To~ 

From: 
Date: 
Re: 

President Jim Barker, Chair, Rules Working Group 
1A FAR Board of Directors 
September 12, 2012 
August 15, 2012, Package of Proposed Rules 

Thank you for the opportunity to comment on the package of proposed rules that were posted on 
the NCAA website on August 15, 2012. We are offering certain specific comments about 
subparts of the package below. We would also like to direct your attention to the various, 
extensive comment documents that we previously submitted to you pertaining to each of the 
general areas that have been under review thus far during the process. Rather than re-attach those 
comments here, links to all of these prior submissions are available on the main page of our 
website at http:iiwww.oneafar.org, and are listed under "Our Positions." 

Overall, we have mixed reactions to this first set of substantive proposals. We recognize that 
they are targeted to those concepts in which there was general membership support. We also 
recognize that the Rules Working Group ("RWG") has tackled an enormous project. We are 
somewhat disappointed, however, that the RWG might have missed an opportunity to develop a 
major, re-conceptualized redraft of major portions of the manual. That type of re-drafting has 
been undertaken for the new "Commitments" provisions of the Constitution, but many of the 
other proposals appear primarily to involve pruning of the existing structure and bylaws. 
Moreover, we applaud the significant efforts at deregulation in some sections (e.g., Proposals 11- 
1 and 14-1), but other sections do not appear to include as much deregulation as we had hoped 
(e.g., see our discussion below about the Bylaw 16 proposals). 

Our specific comments follow- below in the order set forth in your August 15 document: 

Proposal 2-1 - Commitments: 

Initially, we applaud the RWG’s specific inclusion of "academic integrity" to the list of 
fundamental values in 2.17.4, "academic success" to 2.17.6 on Student-Athlete Well-Being, and 
"including graduation" to 2.17.7’s Commitment to Sound Academic Standards. 

Although improved from the previous draft, we continue, however, to have concerns about the 
lack of sufficient direct references to the importance of the academic progress, success, and 
graduation of student-athletes overall in 2.17, which is entitled "Commitments of the Collegiate 
Model." We believe that academic success and integrity are pervasive fundamental values which 
should be emphasized throughout the title. For example, 2.17.1, the Commitment to Value-Based 
Legislation, speaks of fostering competition, but not of the academic success of those who 
compete. We know that much NCAA legislation attempts to do just that, as it should. Similarly, 
2.17.3, the Commitment to Fair Competition, speaks to areas for regulation by the association, 
but omits academic progress and success, although the APR certainly encompasses and regulates 



both. We also would prefer some specific reference to the responsibility of institutions to provide 
Life Skills programs as part of 2.17.6, the Commitment to Student-Athlete Well-Being 

We also have continuing concerns about the statement contained in 2.17.7, the Commitment to 
Sound Academic Standards, that "[i]ntercollegiate athletics programs shall be maintained as a 
vital component of the educational program .... " We believe that intercollegiate athletics are 
certainly important, but not vital to a university’s educational program. The math and English 
departments are vital; intercollegiate athletics are not. Thus, we believe that the use of the term 
"vital" is unduly self-serving and inappropriate and should be replaced by "important." Vital is 
not a word that many educators would use to describe the role of athletics at a university. 

In sum, it is important to us that the "studenf’ part of "student-athlete" be consistently and 
pew-asively emphasized, particularly in the recitation of something as foundational as the 
NCAA’s "Commitments to the Collegiate Model." The Collegiate Model should reflect the 
fundamental idea that the principal mission of colleges and universities is to educate all students 
and that athletics is an important, but still adjunct part of that overarching mission. 

(By way of reference, our earlier comments on the Constitutional provisions are available at 
http:iiwww.oneafar.orgil AFAR NCAA Constitution 2012,pdf.) 

Bylaws 11 & 12 Proposals: 

The RWG proposals for changes to Bylaws 11 and 12 are veu consistent with most of the views 
and wishes expressed in the 1A FAR Board’s previously submitted feedback documents, ~vhich 
are available at http:iiwww.onea[:ar.orgi1AFARBoard Bglawll 2012_pdf and 
http:iiwww.oneafar.orgilAFARBoard B¥1awl2 2012.html, respectively. We do have two 
specific observations about these proposals, however: 

Bylaw 11 issue: Many FARs support the concept of additional regulations in the sports of men’s 
and women’s basketball and football to prohibit the employment of coaches who remain 
employed in coaching prospective student-athletes who participate on non-scholastic 
teams/clubs. Some are also interested in extending the current prohibition of individuals 
associated with a prospect from being employed by institutions to work in non-coaching 
positions in men’s basketball to both women’s basketball and football. These concepts were not 
included in the RWG proposed legislation, but we suggest that the situation be monitored and 
that new legislation eventually be proposed if deemed necessau. 

Bylaw 12 issue: With regard to Proposal No. 12-2, we continue to have a concern about its 
implementation. For example, what if in the first of two events scheduled in the same calendar 
year a student-athlete got prize money over expenses and then was injured and did not compete 
or did not make the cut for the later event? As the proposal is written, this would be a violation. 
To avoid this kind of situation, the Board would like to see Proposal No. 12-2 modified so that a 
student-athlete cannot at any time during a calendar year have more total prize money than 

expenses. 
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Bylaws 13 Proposals: 

We applaud the overall intent of the proposed changes set forth in the Bylaw 13 proposals to 
eliminate seemingly trivial and overly burdensome rules. It is laudable to want to reduce the 
bureaucratic and costly overhead on our compliance and athletics personnel. To that end, we are 
generally supportive of the various deregulation efforts set forth in the Bylaw 13 proposals. In 
that regard, however, we are concerned about creating or continuing with inconsistencies 
between sports. For example, Proposal 13-3 includes extensive deregulation of communications 
methods that many FBS FARs favor, but it also includes differing effective dates for different 
sports. Why? We encourage you to use the same key start dates for all sports. Why create 
confusion and further burdens on institutions? In contrast, however, Proposal 113-2 provides for a 
common start date for communications beginning on June 15 following the prospect’s 
sophomore year of high school, but provides significantly less deregulation of communications 
methods than does Proposal 13-3. Why is there not a proposal that includes both a common start 
date and significant, extensive deregulation of communications methods? Perhaps it is the 
RWG’s intent that both proposals be adopted, which can accomplish both goals, but we are 
concerned as to the result if one is adopted and the other is not (or one is dispatched through the 
override process, but the other is not). It strikes us as being more efficient to include both 
concepts in the same proposal. 

In addition, we must remain mindful of a broader obligation to protect the prospective student 
athlete. We are concerned because many of these rules were initially enacted as a result of some 
past transgression(s). We hope that there will be some general expectation of oversight by 
institutions or conferences to avoid excessive intrusions on young people’s lives, or it is likely 
we will once again be adding to these rules, and in a few years end up with the same basic bylaw 
as presently exists. In the meantime, prospective student athletes will be at risk. 

There is also concern by some FBS FARs with allowing earlier access to prospective student 
athletes. Although some FBS FARs do not object to the proposed start dates (i.e., June 15 
following the prospect’s sophomore year), other FBS FARs believe that the summer after the 
sophomore year of high school is too early. 

On the other hand, we strongly support the deregulation efforts reflected in Proposal 13-4 
regarding data publication, the broader effort at deregulation of recruiting materials set forth in 
Proposal 13-5-A (as opposed to Proposal 13-5-B), the deregulation of general advertising and 
promotions to solicit prospects as included in Proposal 13-6, the modest deregulation of publicity 
after a prospect’s commitment as set forth in Proposal 13-7, and the deregulation of rules 
pertaining to camps and clinics employment legislation as reflected in Proposal 13-8. 

Bylaws 14 Proposal: We are very supportive of the deregulation provisions included in Proposal 
14-1. We recognize, however, that many of the more controversial or difficult areas for 
consideration under Bylaw- 14 have not yet been tackled. Our earlier submission may be vie~ved 
at http:ii~,.oneafar.orgi1AFARBoard Bvlawl4 2012.html. 
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Bylaws 16 Proposals: 

The general questions and principles the RWG previously shared with the membership suggested 
to us a revolutionary, and much needed, deregulation of these bylaws. Instead, the various Bylaw 
16 proposals retain the basic current structure, have much too much detail, and regulate in areas 
about which we disagree. We will not attempt to go through Bylaw 16 proposal by proposal. 
Instead, we have picked out proposals that illustrate our "not-enough-deregulation" point and 
also have highlighted areas in which the 1A FAR Board agrees, or disagrees, strongly with what 
is proposed. In addition, our previous submission in reply to the request for input on the various 
concepts i s available at http://www.oneafar.org/1AFARBoard_Bylaw 16_2012_pdf. 

Our initial comment is that we have some discomfort with the phrase "relative or other 
individual of a comparable relationship" as we are unsure who is intended to be within the scope 
of the phrase. A fourth cousin? The wife by marriage of an uncle? More specificity would be 
helpful. 

1. Bylaw 16.1.1.2. The 1A FAR Board strongly supports deregulation of awards by institutions, 
conferences, and the NCAA and by recognized outside organizations when a student-athlete 
competes on her own. We do not understand, however, why a student-athlete may not receive a 
cash award if, as the proposal mandates, the award conforms to the regulations of the outside 
group. One of the constant media refrains is that many student-athletes do not have sufficient 
funds. So, why not permit cash? If the problem with cash is monitoring it, then the re-drafted 
bylaw could say any monetary amount needs to be by check, money order, or direct deposit, but 
not actual cash. If the issue of concern is amateurism, then we do not see why a gift certificate 
does not undercut the amateurism principle but cash does. 
2. Bylaw 16.1.7 appears to have too much unnecessary language. Why is there a need to specify" 
"conference, institution, USOC, NGB, or the awarding agency?" Why is it not sufficient simply 
to say "any amateur organization (see 116.1.6)?" 
3. We are very disappointed that there was not more deregulation in Bylaw 16. 1.7.3. Why not 
just state that a conference or institution can pay" actual and necessary expenses for a student- 
athlete getting an award and up to [3] relatives or individuals of a comparable relationship? 
4. Bylaw 16.3.1.1 also appears to retain unnecessary language. We fail to understand why the 
proposal does not simply add "conference and NCAA" to the base sentence. The proposal’s 
language also injects some uncertainty - by its terms it specifies that conference and NCAA 
counseling and academic support services must be "reasonable," but it does not explicitly say 
that any such institutional support services must also be reasonable. Does that mean they can be 
unreasonable? 
5. Bylaw 16.4 (medical services), in our view, is exactly correct, both in substance and also that 
it is succinct. Other laudable examples are Bylaws 16.8 and 16.9. 
6. We recommend that the RWG revisit Bylaw 16.6.1.1. Either there is a typo or the proposed 
draft regulates more than before. Prior to the proposed edit, a spouse and children could go to 
postseason on the institution’s tab. Now the proposal says, in the singular, "relative" or 
"individual." 
7. Finally, we believe that Bylaw 16.6 is unduly complicated and retains too much 
regulation. Why not just say that an institution can pay" actual and necessary expenses for a 
spouse and children or up to [3] relatives and individuals of a comparable nature to accompany 
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student-athletes to post season and that an institution also may negotiate reduced charges for 
relatives for hotels, transportation, etc.? In the spirit of deregulation, we recommend that the 
bylaw say that all such provision of expenses is permitted EXCEPT (and then list those 
exceptions seen to be absolutely critical). 
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From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Shannon, Brian <BRIAN.SHANNON@TTU.EDU> 

Monday, October 1, 2012 3:13 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Comments to CAP re review of IE standards 

1A FAR board memo to CAP re IE standards.pdf 

Attached please find the 1A FAR Board’s comments on the membership’s ideas regarding the new initial eligibility standards. This document was transmitted earlier today to 

Walter Harrison and CAP. 

Best 

John 

From the desk of: 

Professor John P. Bruno 

Departments of PsychologyiNeuroscience 

Director- Neuroscience Undergraduate Major 

Room 57 Psych Bldg. 

(V) 614-292-1770 

(F) 614-688-4733 

Www.psy.ohio-st:ate.edu/bruno 



MEMORANDUM 

To: President Walter Harrison, Chair, Committee on Academic Performance 
From: 1A FAR Board of Directors 
Date: October 1,2012 
Re: Feedback on D1 Initial Eligibility Standards 

Thank you for the opportunity to comment on membership suggestions for improving 
the initial eligibility (IE) standards as well as outreach mechanisms for educating the 
public about these new standards. We offer this constructive feedback noting that the 
1A FAR Board supports CAP’s and Academic Cabinet’s efforts to assure the academic 

success of our student-athletes. 

Regarding the "enhancements" (which seem to us as a ’watering down’ of the 
standards) listed in 8 (a}-(f) on pg 8, we strongly believe major changes in the standards 
are premature. The 1A Board believes that time should be allowed for the new IE 
standards to take effect before changing them and chipping away at them with written 
exceptions, waivers, or other changes. Our members who sit on the Academic Cabinet 

assure us that these new standards were based on careful data analysis linked to 
increasing success as measured by projected first-year GPAs and graduation rates. 

Waivers can continue to be heard starting in 2016 on a case-by-case basis, but why 

dilute the new policies before they are even in effect? That being said, we certainly 
encourage the Academic Cabinet and CAP to monitor data of incoming SAs over the 
next few years to be mindful of, and attendant to, risks of disproportionate impact on 
access and on students from minority groups. For alternative (f} regarding educational 
communications, we have already let CAP and others know how strongly we oppose 
letting coaches communicate directly with "pre-SA’s" about the new requirements. 

Finally, we note that the Academic Cabinet, during its recent meeting, expressed 
reluctance to change these standards (see pp 1-3 of the September 10, 2012 report). 
The Cabinet only supported a consideration of something like (d) if extended to 
championships in all sports, had a minimal missed class time condition, and allowed for 
only travel, not competition. 



From: 

Sent: 

To: 

Sub jet’t: 

Jim O’Fallon <jofallon~uoregon.edu> 

Thursday, October 4, 2012 1:23 PM 

Broome, Lis~ I, <lbroome@ema~l.unc.edu~ 

Senate report 

Professor Broome, The Pacl 2 FARs are going to be meeting next week with our Provosts. One of the topics of discussion will be maintaining academic integrity in the context of athletics I 
understand from Jo Potuto that your faculty senate did a report that ~night be relevant to our discussion. Is that report available for general distribution? 

I would also be interested in knowing whether there is a public, reliable account of your current situation that could be used to bring our provosts up to speed on the issue? I will appreciate 

an?’ consideration you may give to this inqui~’. 

Best regards, Jim O’Fallon 

James M. O’Fallon 
Frank Nash Professor of Law, Emeritus 
Facul~z Athletics Representative 
University of Oregon 
School of Law 
Phone 541.346.3830 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Bruno, John <bruno@PSY.OHIO-STATE.EDU> 

Wednesday, October 10, 2012 7:22 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

final version of 1A FAR Board’s response to 4 year transfer 

final drak 1A FAR Boa~rd draft on Transfer Standards.docx 

Brian 

as requested, here is the final copy that was sent to Jenn Fraser (for passing on to Legislative Council). 

Best, 

John 
From t2~e desk of: 
Professor John P. Bruno 
Depts. of Psychology & Neuroscience 
Dkector - Neuroscience Undergraduate Degree 
Room 57 Psych Bldg 

(v) 614-292-t770 
(f) 614-688-4733 
www.psy,ohio=state.edu/br uno 



MEMORANDUM 

To: 
From: 
Date: 
Re: 

NCAA Leadership Council 
1A FAR Board of Directors 
October 11, 2012 
Comments on 4 year Transfer Standards 

4 Year Transfer Standards 

Note: While the 1A FAR Board was unanimous in its support for the addition of 
an academic nexus as a mitigating factor in determining competition eligibility at 
Institution #2, it was not unanimous with respect to the restrictions 
accompanying such transfers. Most Board members favored an academic 
achievement measure that would mitigate existing restrictions but some 
members endorsed the concept of a ’free transfer’ (i.e. without restrictions). 

Guiding Principles 

#1 Academic Achievement as a Mitigating Factor in Transfer 

The 1A FAR Board of Directors supports having academic requirements for immediate 
competition eligibility. Linking these requirements to the APR standards seems 
sensible. The loss of an R point (GPA of 2.6/4.0 or higher) to Institution #1 should not 
result in immediate competition eligibility. We also support, the assessment of how 
prepared the SA is for matriculating at Institution #2 - perhaps by doing a detailed 
degree audit at the second school. Even with an academic nexus in place, there is a 
concern regarding granting immediate eligibility to student-athletes in the sports that 

currently require a year in residence. Even with permission to contact rules in place, 
there is concern about behind the scene recruiting of very talented current student- 
athletes (difference makers)in revenue sports. 

#2 Transfers for Athletics, Academics, Personal Reasons ("Fit") 

This principle is open for abuse, specifically for SAs who wish to follow coaches who 

leave for other institutions or who may become disgruntled with situations having 
nothing to do with academic fit. Most Board members believe the decision to release 
should remain with the institution with the options for appeal intact although several 
support an unrestricted transfer as long as there are no negative APR consequences for 

Institution #1. 



#3 Permission to Contact 

Currently, in most Conferences, if the SA is denied permission to contact, and then 
transfers nonetheless, that SA is not only ineligible to compete the next year, but also 
cannot receive athletically related aid. The proposal would appear to allow aid, but not 
practice/competition if Institution #1 denies permission to contact. Accordingly, the 

proposal would help the transferring SA, but not benefit Institution #2 for a year’s period. 
This outcome helps the SA’s, but we still worry about dangers of continuous 
recruiting/poaching if the permission to contact rules are watered down too much. 

Some of the Board members are fully supportive of the proposal to separate the 
potential restrictions on competitive eligibility from a denial of aid. Those in support of 
this dissociation feel that it is a bit Draconian to permit a transfer yet deny the receipt of 
aid that will be so vital for the SA to continue at Institution #2. Those in opposition to the 
dissociation of competition and aid maintain that this will serve as a further deterrent to 

transfer. 

#4 Tampering 

We agree with the statement, that tampering is a bad thing, but it is unclear as to what 

"severe breach of conduct" means. Will it result in violations? sanctions? what level? 

Impact on APR 

We are very supportive of this principle - makes a great deal of sense. 

Essential Discussion Questions: 

There was consensus among the members of the 1A FAR Board of Directors on several 
of the broad issues/questions posed in this section. However, there was some 
disagreement on others topics. These reactions are outlined below and the degree of 
support among the Board members is indicated. 

First, there appears to be considerable support for adding some type of an academic 
nexus to the transfer rules. It may make sense to raise the academic standards for 
transferring so that the academic success of transfers aligns with the academic success 
of non-transfers. However, we recognize that the negative consequences of transfer 
are multi-faceted and raising any single academic standard may not ensure the desired 
degree of success (i.e. graduation). 

It should be noted, however, that several members expressed support for the current 
transfer rules. While the Board may see a place for academic standards to operate 

here, said standards should not be the only consideration in eligibility to compete, and 



should, perhaps, operate as a secondary cluster of mitigating factors in the transfer 
standards. Finally, a minority group of Board members supported the concept of a ’free 
transfer’ (i.e. no restrictions) as long as there was no APR consequence to Institution 

#1. 

Other Options Under Consideration: 

The members of the 1A Board were in consensus on the several items identified as 
additional options under consideration. Our feedback is presented as specific responses 
to each of the proposed options. 

(a) The required transfer GPA should be 2.6 (or be aligned with whatever the APR 
transfer GPA might be changed to). Although, some members expressed concern that 
the GPA to retain the APR retention point upon transfer was so much higher than that 
required to maintain eligibility at Institution #1. The Board members believe, in any 
case, that standards should be adopted such that the Institution #1 should not lose any 

APR points. In addition, we strongly support having the transfer student meet progress 
toward degree at both the first school and the school they are transferring to. This 
requirement would address the issue of lost progress toward degree when transferring - 
a very important issue. 

(b) Restrictions should be for competition only. 

(c) We do not support this option. There is some support for the current transfer rules, 
and we would want to consider increasing the academic standards only. 

3. Most of the Board prefers the distinctions between the sports in the current transfer 

rules, although a minority group supports the concept of all sports treated equally. 

4. We are not supportive of 2010-52, but we assume it is here to stay. We would prefer 
to see SAs finish their eligibility at Institution #1. The high profile cases of these 

transfers demonstrate the problems with the rule. 

Fair Competition Options for Consideration (i.e. no academic nexus) 

1. We prefer to reward academically successful SAs who have a strong likelihood of 
being successful at Institution #2. The ’blanket nature’ of this option is an unnecessary 
burden when SAs are academically successful. Why penalize an academically 

successful SA? 



Allowing an SA a 6th year in school can be a burden on the SA as well as the institution 

that must fund it. 

2. We are opposed to this option. Institutions should have flexibility in reviewing and 
handling these appeals. Why add more regulation at a time of deregulation? 

3. Most Board members believe that Institutions should continue to have the option to 
deny release, particularly if the SA was awarded a multi-year scholarship. As described, 
what would keep an institution or unscrupulous coach from initiating contact? The 
notion of applying a Dill model to high revenue sports in DI seems nalve. 

4. We do not support a weakening of the permission to contact rules. Besides, why 
would an institution provide aid if the SA cannot even practice? 

5. Strongly opposed. This option opens a Pandora’s Box. It has a particularly negative 
impact on mid-major schools that develop SAs academically and athletically that other 
institutions did not recruit, then get raided when the SA shows athletic success. The 
initial institution has committed a large amount of academic and athletic support to help 

the SA be successful and develop their potential. That institution should not be 
penalized for presenting the student with an opportunity when other institutions were 
unwilling or unable. 



From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Shannon, Brian <BRIAN.SHANNON@TTU.EDU> 

Monday, October 29, 2012 2:52 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

FW: Bylaw 15 Survey 

Hi, all: 

You should have received this survey from the Rules Working Group re Bylaw 15 last week. If you have not replied, please note that 

their deadline is this Friday. It just took a few minutes to complete it. 
Brim1 D. Shmmon 

Cha~tes "T ex" Thornton Pro~essor of Law 

Faculty- Attde~cs Representative to the NCAA/Big 12 

806 742 3990 ext. 259 

From: DeAnna Stephens [mailto:dstephens@ncaa.org] 
Sent; Wednesday, October 24, 2012 9:36 AM 
To; Shannon, Brian 
Subject-" Bylaw :15 Survey 

online version of U’fis email click 

Over the past year, the NCAA Working Group on Collegiate Model - 

Rules has undertaken a comprehensive review of NCAA Division I 

legislation to help transform the regulatory culture into one in which 

legislation is consequential, enforceable and supportive of s~dent 

snccess. Phase II of the Rnles Working Gronp’s reform agenda includes a 

review of NCAA Bylaw 15 (Financial Aid). 

To help guide the review and help determine where changes to existing 
legislation may be worth exploring, tbe Bylaw 15 subgroup of the Rules 

Working Group is seeking initial feedback through this survey. The survey 

is targeted to specific individuals involved in the awaxding, administration, 

and oversight of athletically related financial aid. Athletics directors, ~nior 

woman administrators, faculty, athletics representatives, Title IX 

coordinators and compliance adminis~_rators will receive the survey 

directly. We are asking compliance a&ninistratora ~o please forward 
this email to the appropriate t~amncial aid administrator(s) on your 
campus in addition to completing the survey. 

The survey consists of Vwo parts covering three topical areas. The first 
part will include questions regarding the eqnivaJency computation method 

and the terms and conditions of awarding fin~mcial aid. The ~cond part 

will include qnestions regarding team maximum financia] aid limitations and 

is intended more specifically for sport supervisors and compliance 
a&ninisntrators. Additional topic ~:reas will be considered in a future phase 

oftl~e Bylaw 15 review. 

Please complete the survey by Friday, November 2. It is anticipated 
that each part of the survey will take approximately 10 to 15 minutes to 

complete (you can leave and re-enter the survey where you left offusing 

the same computer). Questions may be directed to Jamie Israel at 

iisrael(d~ncaa.ol;~ or Shauna Cobb at scobb(h)ncaa.org, who serve as 
members of the Rules Working Group’s Bylaw 15 subgroup. 

Thank you in advance for your participation in this important di~ussion. 

NCAA l~law 15 Survey Link 

[hi:~ email was sent to: brJan,shannon@ttu.edu 
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Letter from 1A FAR Board to P~esident Emmert re possible Integrity Working Group 

Letter flo,n 1A FAR Board to President Emmert re proposed Integrity Working Gmup.pdf 

FYI - see the attached letter that the 1 A FAR Board sent today to President Emmert. 

Brian 

Charles "Tex" Thornton Professor of Law 

Facully At!flefics Representative to the NCAA/Big 12 

President, 1A FAR Board 

806 742 3990 ext. 259 
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FAC U LTY AT H L ET I CS 

REPRESENTATIVES (FAR) 
Academics & Athletics as an Inte.wated W;~ole: on Catnpus, in Gover,,~ance 

October 30, 2012 

Dr. Mark A. Emmert, President 
NCAA 
700 W. Washington Street 
P.O. Box 6222 
Indianapolis, Indiana 46206-6222 

Dear President Emmert: 

Along with other FBS FARs, the members of the 1A FAR Board recently had the 
chance to read your September 20, 2012, letter to Alan Hauser that was 

reproduced in the October 2012 FARA Voice. The update was very helpful and the 
1A FAR Board appreciates your providing an assessment to all FARs of both the 
progress and the challenges that have ensued subsequent to the August 2011 
presidential retreat. We also very much appreciated your taking the time to 
address our conference in late September in Dallas. 

I am writing today on behalf of the 1A FAR Board with regard to the plans you 
broached near the end of your letter to create a new working group to focus on the 
culture of compliance and to assure that institutions uphold the integrity of 
commonly held commitments. We are, of course, fully supportive of such an 
initiative and share with you the desire to assure that the commitments to the 
values of higher education remain at the forefront of collegiate athletics. We 
noted, however, your comment in the letter that "[t]his is work that only presidents 
can undertake," and assume that by this statement you mean that a commitment to 
the principles of integrity must come from the presidents and chancellors and that 
they must be visible leaders in maintaining the values of the collegiate model 
across the nation’s campuses. Certainly the 1A FAR Board agrees that this is true. 

At the same time, FBS FARs on our campuses act for their presidents or 

chancellors in the role of their "outside-athletics" eyes and ears. Most FB S FARs 

Texas Tech University School of Law ¯ Lubbock, Texas 79409-0004 ¯ DD Phone: 806-742-3990 x259 ° E-maih brian.shannon@ttu.edu 



are fully immersed in issues pertaining to compliance and are often tasked with leading 

investigations and developing enforcement and compliance policies. Several have served 

important roles in the infractions process. Most of us are also actively engaged in the articulation 

and upholding of academic standards - including involvement in decisions regarding admission 

of at-risk prospects and APR, as well as the upholding of academic integrity - including 

interaction with faculty when academic misconduct issues surface and the appropriate scope of 

athletic academic services in providing academic assistance such as tutors or in advising on 

course selection~ In addition, many FARs teach and engage in scholarly work in their respective 

disciplines pertaining to ethics, professionalism, and integrity. The 1A FAR Board believes, 

therefore, that the inclusion of FARs on the new working group would advance its aims to 

formulate "the expectations for integrity as an NCAA member institution" and to "set the 

standards for how breaches of such integrity will be adjudicated." Indeed, there should be a 

representative mix of persons involved with athletic administration on our campuses, including 

FARs. The new working group will undoubtedly be able to create a better product by including 

FARs in its makeup. 

Thank you for your continuing efforts and leadership in tackling issues that are important for 

student-athletes and our institutions of higher learning. 

Sincerely, 

Brian D. Shannon 

President, 1A FAR Board 
Charles °’Tex" Thornton Professor of Law 
Texas Tech University School of Law 

~ [~/’}l ,ONEAJ~A~.O~G       D[V-JA-I~’ARS’-L]STI~,@LIST~I~2,qKBUf~’UALO, EDU 

Texas Tech University School o fLaw ¯ Lubbock, Texas 79409-0004 ° DO Phone: 805-742-3990 x259 ° E-maih brian.shannon@ttu.edu 
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Attached are the minutes from the 1A FAR Board of Directors October 25, 2012 teleconference. Have a wonderful Thanksgiving! 

Diann 

Diann Schiessler 

UNL College of Law 

Assistant to Josephine (Jo) R. Potuto 

diann@unl.edu 

(402) 472-7226 



MINUTES OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

1 A FACULTY ATHLETIC S REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference October 25, 2012 

Participants: 

Jim Atwood, University at Buffalo 
John Bruno, Ohio State University 
Ken Casavant, Washington State University 
Fred Green, Troy University 
Josephine (Jo)Potuto, University of Nebraska, Lincoln 
Jean Perry, University of Nevada 
Dennis Phillips, University of Southern Mississippi 
Martha Putallaz, Duke University 
Brian Shannon, Texas Tech University 
Tom Stephens, Rutgers, State University of New Jersey, New Brunswick 
Jack Thomas, New Mexico State University 
Steve Turner, Mississippi State University 
Jennifer Fraser, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") 
in accordance with NCAA policy regarding minutes of all Association entities. While certain 
items on the NCAA 1A Faculty Athletics Representatives Board of Directors meeting’s agenda 
were acted on at various times throughout the meeting, all final actions within a given topic are 
combined in these minutes for convenience of reference.] 

The teleconference was called to order at 12:34 p.m. Eastern time by the chair, Brian Shannon. 

Review of 1A Faculty Athletics Representatives September In-Person Meeting. The 
Board discussed the September 1A Faculty Athletics Representatives meeting in Dallas. 
The meeting included 97 registrants, with 74 faculty athletics representatives in that 
group. Those numbers were consistent with the previous year’s attendance. About 15 
attendees provided feedback which was circulated to the Board. Board members agreed 
that panel moderators should conduct a teleconference with panelists prior to the meeting 
to better prepare. They also agreed to have feedback forms at the sessions, with the hope 
that they will get more responses. 

NCA_/L/msaaiama/All Adminislrators/Yurk, KaIUDI FAR Board/October 25 Minutes IA FAR.doc~KEY:hrj/11072012 



February 1A Faculty Athletics Representatives In-Person Board Meeting. The Board 
confirmed the dates of its in-person meeting as February 20 - 23, 2013. The Board will 
be housed at the Fairfield Inn and Suites and ever5, attempt will be made to have the 
meetings in the NCAA buildings. The format will include a planning session Thursday, 
with meetings with select NCAA staff members Friday and Saturday morning. The Board 
indicated, however, that the schedule within those three days could be shifted if, e.g., one 
or more of the NCAA staff could only meet on Thursday. Jennifer Fraser encouraged 
Board members to provide her with the names of the staff they would like to meet with as 
soon as possible to get the dates on their calendars. Board members suggested the 
following staff members be invited: 

a. Mark Emmert, president 

b. Jim Isch, chief operating officer 

c. Brian Hainline, chief medical officer 

d. Julie Roe Lach, vice president, enforcement 

e. Mark Lewis, executive vice president, championships and alliances 

f. Anucha Brown, vice president, women’s basketball championship 

g. Dan Gavitt, vice president, men’s basketball championship 

h. Jennifer Henderson, director of student-athlete reinstatement 

Board members should forward other names to Jennifer and she will check availability of 
all the suggested staff members. 

Rules Working Group Update. Brian reported on the Rules Working Group’s September 
meeting. The comments gathered by the 1A Faculty Athletics Representatives Board 
were well received and a number of their suggestions were adopted. He updated the 
Board on the discussion of several key legislative concepts. The NCAA Division I Board 
of Directors will take action on the 27 proposals in January 2013. 

Shadow Groups. Brian suggested continuing to have shadow groups to track issues being 
reviewed by different working groups and task forces. The Board generally agreed that 
the shadow groups were effective for tracking issues and developing informed positions 
on concepts developed by a variety of groups within the NCAA governance structure. 
Jennifer noted that a review of the Division I governance structure is expected to begin in 
January. Martha Putallaz reported that the Atlantic Coast Conference faculty athletics 
representatives wrote a letter to President Emmert requesting that faculty athletics 



representatives be adequately represented in any review of the governance structure. The 
Board agreed to draft their own letter, especially to request that faculty athletics 
representatives be included in the institutional integrity review. Members also agreed 
that if a member has knowledge of a sub-group of faculty athletics representatives (i.e., 
conference group) responding to an issue, that member should notify the Board so the 
response can be placed on the list serve and possibly supported by the Board. 

Transition in the Pac-12. Ken Casavant reported that the Pac-12 Conference elected 
David Clough of the University of Colorado as the new 1A Faculty Athletics 
Representatives Board representative. 

November Faculty Athletics Representative Associate (FARA) Meeting. Tom Stephens 
agreed to attend the FARA meeting as the Board representative. He will provide an 
update of the actions of the Board at the meeting. 

Other Business. Jim Atwood reported that there have been some issues with links on the 
website appearing and disappearing. Most have been corrected, but he noted that any 
member that finds that occurring should let him know. 

8. Adjournment. The teleconference adjourned at 1:17 p.m. 
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FW: 1A FAR Board Co,nments to RWG request for input 

Comments by 1A FAR Boaxd re RWG request for feedback.pdf 

EARs: 

Attached please find comments from the 1A EAR Board that were submitted today in response to the Rules Working Group’s 

requests for comments regarding the current proposals. 

Brian 



NCAA Working Group on Collegiate Model - Rules 
Questions Related to the Current Set of Rules Working Group Proposals 

(Comments by 1A FAR Board) 

1. Do you continue to support the shift from competitive equity to the concept of fair 
competition? 

Yes. We support the shift away from competitive equity. We also urge that furore 
legislation be vetted through the prism of this and the other commitments. 

2. Do you support an increase in local decision making? 

a. NCAA RWG Proposal No. 16-5 revises all references to a student-athlete’s "spouse," 
"parents," "family member" or "children" in NCAA Bylaw 16 to "relative or individual of 
a comparable relationship" and permits a student-athlete’s relative or individual of a 
comparable relationship to receive benefits, as specified. 

Do you support institutions determining whether a particular "comparable relationship" 
triggers the ability to receive certain benefits? 

As we expressed in previous comments to the RWG, we have some discomfort with the 
phrase "relative or other individual of a comparable relationship" as we are unsure who 
precisely is intended to be within the scope of the phrase. On the other hand, in the spirit 
of deregulation, we are comfortable with institutions having the flexibility to form these 
judgments on the campus level. Institutions are faced daily with needing to make 
determinations as to differing family structures. Institution.s should still be bound to the 
limits of reasonableness and good faith, however. 

b. Other proposals may include terms such as "reasonable" or "appropriate." 

How comfortable are you in making such determinations on a campus or conference level? 

We are supportive of the concept in general, although withom seeing specific usages of 
the terms, it is a bit difficult to speak in the abstract, if we as an association are going to 
do more than pay lip service to the concept of deregulation, however, we have to support 
institutional decision-making on an array of issues that have previously been subject to 
national strictures. 

Responses to these questions should be submitted to mlesworkinggroup@ncaa.org. 



3. The NCAA Working Group on Collegiate Model - Rules has been discussing whether to 
implement a process for reviewing new legislation after a specified period of time (e.g., two 
years) to determine whether deregulation has been appropriate, not gone far enough or gone too 
far. 

a. Do you support such a review? 

A review would likely be of value, although we believe that two years is probably too 
short a period to provi de a thorough picture of the success or failure of vari ous initiatives. 
This raises the additional question, however, of what body or bodies will conduct these 
reviews? If the current cabinet structure remains in place, it makes sense to us to have 
those cabinets be responsible for reviewing bylaw changes within their purview. We do 
not believe the RWG should remain in place it~defit~itely outside the normal governance 
structure. 

b. Would you be more inclined to support a proposal knowing that its impact would be 
reviewed after a specified period of time? 

It would depend on the nature of the proposal. This question is not readily answerable 
the abstract. 

4. Do you believe there should be uniformity, to the greatest extent possible, in rules across 
sports (e.g., the same first permissible date of contact)? Or, should sports be treated separately if 
a rational argument can be made for the distinction? 

We support uniformity across sports to the extent feasible. We should endeavor to 
eliminate the multiplicity of sport-specific legislation. If the goals are shnplificatio~ and 
deregulation, why add complications by treating different sports in different manners? 
For example, we understand that there is already an effort by men’s basketball and 
women’s basketball to have special rules re the sta~-t date for deregulated communications 
methods. Although some FARs would prefer a date later than the July 1 date set forth in 
the RWG proposals, our Board very much supports having a uniform date. 

5. Are there specific legislative changes not contemplated in Phase I that you believe should be 
adopted by the NCAA Division I Board of Directors in Janual),? 

We continue to nmch prefer the broader effort at deregulation of recruiting materials set 

forth in Proposal ~3-5-A (as opposed to Proposal 13-5-B). Moreover, ~3-5-A appears to 

be far more consistent with the shift away from competitive equity to the concept of fair 

competition. 

We would also support the reinstatement of RWG Proposal 1 l-l, which would deregulate 

national legislatio~ governing contractual agreements and compe~sation from sources 

outside the institution. We continue to believe that the proposal was a good example of an 

opportunity for deregulation of a matter than can readily be handled at the institutional 

level. 
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1A FAR Board Response to CAP Proposal re Enhancements to IE Standards.pdf 

To: FBS EARs 

The 1A FAR Board was recently made aware that the Committee on Academic Performance is seeking gmidance from the NCAA 

Board as to whether it should pursue any of the following three possible "enhancements" to the recently adopted initial eli~bili~ 
standards: 
a. Split (Phase-In) Effective Dates: Maintain the August 1, 2016, effective date for the core-course progression and delay the effective date of the new sliding scale 

until 2018. But, include the 2.3 floor to be effective in 2016. 

b. Revise Newly Adopted Sliding Scale: Move the newly adopted sliding scale (which increases approximately 0.500 grade-point average units for a given 

standardized test score above the current eligibility standard) to a level about halfway between the current sliding scale and the 2016 sliding scale for competition. 

The impact of an intermediate scale could then be evaluated over a two- or three-gear period. 

c. Revise Core Course Grade-Point-Average Calculation. Amend the legislation to specify that only the best 16 core courses may be used in the grade-point-average 

calculation. The purpose of the core-course progression is to ensure that student-athletes complete core courses in an educationally appropriate progression and 

demonstrate academic success throughout high school. 

Attached please find comments developed by the IA FAR Board in response to these three suggestions, which we are submitting to 
NCAA leadership..John Bruno, Ohio State EAR, was the principal drafter. 
Brian 
Brim~ D. Shmmon 

Cha~tea "T ex" Thorn*on Pro~essor of Law 

Factflty Athletics Representative to the NCAA/Big 12 

Texas Tech Utdversity 

Presid~mL 1A ~AR Board 



1A FAR BOARD RESPONSE TO CAP’S PROPOSED "ENHANCEMENTS" TO 
INITIAL ELIGIBILITY STANDARDS 

The Committee on Academic Performance (CAP) is seeking guidance from the 
Board of Directors on three alternatives, presumed to be enhancements, to the Initial 
Eligibility Standards. The new standards were recently enacted to better prepare 
incoming student athletes with the academic demands of college and were supported by 
data projecting positive effects on collegiate GPA. Any changes to these standards will 
have potential impact on student athlete well-being and may also affect academic 
integrity. Thus, the I A FAR Board, composed of university faculty, feels obliged to 
express its position on the three alternatives that will be provided to the Board of 
Directors. 

In short, the 1A FAR Board believes strongly that these alternatives should not be 
viewed as "enhancements" relative to the goal of academic reform. These are more 
accurately viewed as modifications, and it is our view that the first two proposed 
modifications are inconsistent with the goals of academic reform. Below, we detail our 
specific concerns regarding each of the three suggested modifications. 

Split!Phase-In Effective Dates 

We are opposed to a split in effective dates, thereby delaying the implementation 
of the new "competition" sliding scale (and associated academic redshirt status) until 
2018. We believe that 2018 is too far off. The implementation of the standards has 
already been delayed from 2015 to 2016. A comprehensive educational plan is being 
implemented and is already being delivered in time to affect prospects in the freshman 
year of high school. We note that our position is consistent with that of the Academic 
Cabinet, a group of FARs and administrators who studied this issue and the supportive 
data for months. 

We also want to stress that the academic redshirt (the policy suggested to be 
delayed in the modification) does not prevent access to our institutions. The at-risk 
prospective student-athletes (PSAs) (i.e., those who do not meet the competition scale) 
may still be admitted, receive athletically-related aid, and practice with the team. They 
use their first year as their redshirt year during which time they have the benefit of having 
more time to concentrate on academic pursuits, and thereby jumpstart their college 
experience. We believe that this arrangement will lead to the SAs’ academic success and 
graduation. 

Revise Newly Adopted Slidin~ Scale 

We continue to oppose the revision of the new "competition" sliding scale, 
thereby decreasing the weight of the core GPA. The NCAA’s data have consistently 
indicated that core GPA is the best single predictor of academic success in college. 
Given the current competition standard, the NCAA predicts an approximate first-year 
collegiate GPA of 2.6 for PSAs. If this qualifier scale is shifted down by 50%, that GPA 



prediction becomes about 2.3. Because there is a distribution of outcomes about each of 
these predicted GPAs, the former provides more of a margin above a 2.0 first-year GPA 
and protects better against academic casualties. In addition, much has been made about 
the statistic of-40% to describe the percentage of football or men’s basketball prospects 
who will become academic redshirts. We believe this figure to be misleadingly high since 
it is applied to last year’s PSAs, and, of course, they had no opportunity to meet the new 
standards. Again, consistent with Academic Cabinet, we support letting the new policy 
take effect and, if necessary, modifying it after a few years (e.g. 2020). 

Revise Core Course GPA Calculation 

We support an amendment to specify that only the best 16 core courses may be 
used in the GPA calculation. "Tightening up" the calculation of high school core GPA is 
consistent with the overall goal of ensuring that our incoming freshmen are better 
prepared to meet the academic challenges of the collegiate environment. The course 
progression concept is critical for providing our institutions the best data possible on 
academic preparedness before written offers are extended to PSAs and will also obviate 
the not so occasional practice of taking an inordinate number of core courses under 
"questionable" circumstances during the senior year. In addition, we encourage 
continuing educational efforts directed at high schools and PSAs regarding the 
requirement that 10 core courses (including seven math, English, and science courses) 
must be completed prior to the senior year, and that the grades earned in those core 
courses will be used in the overall core course calculation. 
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Attached are minutes from the November 2012 IA FAR Board Meeting. 
Melinda Moore 
IA FAR Board Administrative Assistant 
Faculty Secretary 
Texas Tech University 
School of Law 
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MINUTES OF THE 

1A FACULTY ATHLETICS REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference November 15, 2012 

Participants: 

Jim Atwood, University at Buffalo, the State University of New York 
John Bruno, The Ohio State University 
David Clough, UniversiW of Colorado 
Fred Green, Troy University 
Jean Peru, University of Nevada 
Dennis Phillips, University of Southern Mississippi 
Josephine (Jo)Potuto, University of Nebraska, Lincoln 
Brian Shannon, Texas Tech University 
Tom Stephens, Rutgers, The State University of New Jersey, New Brunswick 
Steve Turner, Mississippi State University 
Jennifer Fraser, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") 
in accordance with NCAA policy regarding minutes of all Association entities. While certain 
items on the 1A Faculty Athletics Representatives Board of Directors meeting’s agenda were 
acted on at various times throughout the meeting, all final actions within a given topic are 
combined in these minutes for convenience of reference.] 

The teleconference was called to order at 12:33 p.m. Eastern time by the chair, Brian Shannon. 

Spring Meeting Schedule. Members of the board confirmed that the following NCAA 
staff members should be invited to meet with the board during the February 21-23, 2013, 
meeting in Indianapolis, Indiana. 

a. Mark Emmert, president; 

b. Jim Isch, chief operating officer; 

c. Brian Hainline, chief medical officer; 

d. Julie Roe Lach, vice president, enforcement; 

e. Mark Lewis, executive vice president, championships and alliances; 



Minutes of the NCAA 1A FAR 
Board of Directors Teleconference 

November 15, 2012 
Page No. 2 

f. Anucha Brown, vice president, women’s basketball championship; 

g. Dan Gavitt, vice president, men’s basketball championship; and 

h. Jennifer Henderson, director of student-athlete reinstatement. 

In addition, Jenn Fraser reminded the board to finalize travel arrangements for the 
meeting prior to leaving campus for the holiday break. 

As part of the February meeting, the board will finalize plans for the 2013 Annual 
Meeting. The board agreed that President Simon, Michigan State University, will present 
at the earliest one-hour timeslot September 23, 2012, to accommodate her travel 
schedule. The board also discussed a session on coach behavior and interaction with 
student-athletes as a future session topic. 

Use of Social Media. Jo Potuto provided an update on the status of the 1A FAR Twitter 
account. The board agreed that tweets should be restricted to factual items that are useful 
to the faculty athletics representative (FAR) population. As operator of the account, Jo, 
will refrain from tweeting anything that could be construed as the board’s position on any 
subj ect. 

o Report from the 2012 Faculty Athletics Representative Association (FARA) Annual 
Meeting. Tom Stephens provided the board with an update on the 2012 FARA Annual 
Meeting. Tom commended the FARA Executive Committee for planning and session 
offerings. Specifically, he highlighted the review of legislative proposals and 
enforcement experience as two of the most useful sessions. David Clough added that the 
orientation session and all other sessions are intended to make the fall meeting relevant to 
the Division I FARs. Tom asked the board to consider modeling a session at a furore 
meeting after a NCAA Division III FARA session on the language of sportsmanship. 

o Review of Newly Adopted Initial-Eligibility Standards and Alternatives. Jenn Fraser 
reviewed three alternatives to the newly adopted initial-eligibility standards with the 
board, and provided a timeline for future discussion and feedback opportunities. The 
board shared concerns that this review is being conducted in response to pressures to 
lower the academic standards. The board is eager to provide comments on each of the 
options and asked that the most-recent version of the concepts be sent to the board. 
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Future NCAA Transforming Intercollegiate Athletics Working Groups. The board is 
preparing for the creation of additional NCAA working groups, and voiced its position 
that all committees and working groups should include faculty representation. 

o Update on the Phase I Rules Workin~ Group Proposals. Brian Shannon provided the 
board with an update on the status of the proposals and encouraged all to participate in 
the teleconferences that are being offered in advance of the January NCAA Division I 
Board of Directors meeting. The Rules Working Group next meets in-person December 
17-18, 20112 in Indianapolis, Indiana. 

o Update on Phase II of the Rules Workin~ Group. Brian informed the board on the 
timeline of Phase II of the Rules Working Group. Phase II will include a review of 
Bylaws 15 (financial aid) and 17 (playing and practice seasons) and broader review of 
concepts that were not adopted in Phase I. The board will continue its high level of 
involvement in providing comment on future concepts. 

° Other Business. The board asked Jim Atwood to circulate the teleconference minutes 
after his initial review. Once approved the minutes should be sent to the listserv to ensure 
all members are informed of the ongoing discussion. The board recognized Diann 
Schielesser for her outstanding service and support of the board. As the new chair, Brian 
has transitioned support of the board to his assistant, Melinda Moore. 

9. Adiournment. The meeting adjourned at 1:25 p.m. 
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N EWS RELEASE 
Media Contact: 
Phil Marwill 
Mobile: 917-579-4256 

pmarwilla~footballfoundation.com 

Twitter: (£,NFFNetwork 

The National Football Foundation and 
Fidelity Investments Highlight the 2012 

Faculty Athletics Representative Honorees 

The NFF and Fidelity recognize the critical role of faculty in 
supporting the interests of student-athletes nationwide. 

DALLAS, Dec. 20, 2012 - The National Football Foundation (NFF) announced today the names of the 15 faculty 
athletics representatives who xvill be honored as part of the 2012 NFF Faculty Salute Initiative, sponsored by 
Fidelity Investments, honoring the significant contributions of faculty athletics representatives across the 
nation. 

"For more than 150 years, faculty athletics representatives have played a critical role in the overall educational 
experience of our country’s student-athletes," said iX~FF President & CEO Steve Hatcher "We are proud to join 
with Fidelity to highlight their contributions and pivotal support in ensuring that our nation’s student-athletes 
succeed on and off the field." 

For 2012, the NFF will recognize 15 faculty athletics representatives from the 15 schools with a 2012 NFF National 
Scholar-Athlete, including (with the names of the scholar-athletes in parentheses): 

Baylor University, Mike Rogers (Nick Florence, QB, 3.79 GPA) 

Duke University, Martha Putallaz (Sean Reafree, QB, 3.40 GPA) 

Massachusetts Institute of Technology, Hank Smith (Ethan Peterson, OL, 3.83 GPA) 

Northern Illinois University, Matt Streb (Nabal Jefferson, DT, 3.78 GPA) 

Northwestern University, Robert Gundlach (Patrick Ward, OT, 3.94 GPA) 

Robert Morris Umversity, Scott Branvold (Nolan Nearhoot; DE, 3.73 GPA) 

Saint Xavier Umversity (Ill.), Barbara Becket (Shane Zackery, WR, 3.71 GPA) 

Syracuse University, Mike Wasylenko (Ryan Nassib, QB, 3.57 GPA) 

Texas Tech University, Brian Shannon (Cody Davis, S, 370 (IPA) 

University o f Alabama, I~evin Whitaker (Ban-err 1ones, C, 4 00 (IPA) 

University of Mount Union (Ohio), Scott Mason (Nick Driskill, S, 3.77 (IPA) 

University of Nebraska, Josephine Potuto (Rex Burkhead, RB, 3.43 GPA) 

University of Notre Dante, Patricia Bdlia (Manti Te’o, LB, 3.32 GPA) 

University of Southern California, Clare Pastore (Matt Barkley, QB, 3.21 GPA) 

West Texas A&M University, David Rausch (Aaron Mullane, OL, 3.84 GPA) 

Launched in 2011 by Fidelity and the NFF, the initiative is an extension of the NFF National Scholar-Athlete 
Awards Program that provides postgraduate scholarships for college football’s elite student-athletes. Fidelity, 
which is also the presenting sponsor of the N’FF National Scholar-Athlete Awards, has taken on a leadership role 
with the initiative as a natural extension of its ongoing support of the scholar-athlete ideal and commitment to 
higher education nationwide. As part of the initiative, each school with an N’FF National Scholar-Athlete 
receives recognition for their faculty athletics representative, and a $5,000 donation per school ($75,000 total) 
from Fidelity will be made to support the academic support services [’or student-athletes at each school 

"Supporting the NFF Faculty Salute Initiative provides Fidelity Investments a meaningful way to support the 
academic missinns of colleges and universities nationwide," said &~hn Ragnoni, executive vice president, 
Fidelity Tax-E×empt Retirement Services "The NFF National Scholar-Athl ere Awards showcase an am azing 
group of individuals, and the NFF Faculty Salute Initiatives highlights the contributions of a critical group of 
people who work behind the scenes to help them realize their dreams." 

"tIonoring the faculty athletics representatives from the schools with NFF National Scholar-Athletes makes 
perfect sense," said NFF Chairman Archie Manning. "There is no group more committed to the well-being of our 
student-athletes, and the NFF Natinnal Scholar-Athlete success stories provide a natural vehicle for emphasizing 
the important contributinns of the faculty athletics representatives in ensuring a strong connection between the 
academic and athletic experiences of our nation’s student-athletes" 

About the National Scholar-Athlete Awards: 
’]7he NFF National Scholar-Athlete Awards, presented by Fidelity Investments, were established in 1959 as the 
first initiative in history to honor scholar-athletes with post-graduate scholarships for their combined athletic, 
academic and leadership abilities. In 2011, Fidelity Investments became the first official sponsor in the history of 
the program, which has awarded more than $10.1 million to 771 individuals since its inception. The progranr 
cmiently provides $300,000 each year in post-graduate scholarships to the nation’s top scholar-athletes from all 



levels of collegiate play. 

Nominated by their schools, which are limited to one nominee each, candidates must be a senior or graduate 
student in their final year of eligibility, have a grade point average of at least 3 2 on a 4.0 scale, have outstanding 
football abilib" as a first team player and have demonstrated strong leadership and citizenship¯ The class is 
selected each year by the Ng~’F Awards Committee, which is comprised of a nationally recognized group of media, 
College Football Hall of Fame inductees, and athletics administrators. The committee traditionally selects 15 to 17 
scholar-athletes from across the country for these prestigious $18,000 fellowships 

Notable past NFF National Scholar-Athlete Award recipients include actor Mark H~rmnn (UCLA); Harnpden- 

Sydney College President Chris Howard (Air Force); NASA astronaut Leland MeMn (Rictmnond); forrner 

Dateline NBC anchor Stone Pl~illips (Yale); Chairman of Augusta National Golf Club Billy Payne (Georgia); 

record-setting NFL quarterback Peytnn Manning (Tennessee); famed NFL quarterback Steve Young (BYL-); and 

Heisman Trophy winners Terry Baker (Oregon State), Gary Beban (UCLA), Dnug Flutie (Boston College) and 

Tim Tebew (Florida)¯ For more inforrnation regarding the iN~F National Scholar-Athlete Awards or the College 

Football Hall of Farne programs, please visit www.fontballfoandation org. 

The 2012 NFF National Scholar-Athlete Class, Front Row (L-R): Nolan Nearhoff (Robert Morris), Ethan 
Peterson (MIT), Seen Renfree (Duke), Ryan Nassib (Syracuse), Patrick Wa~d (Northwestern), 2012 

William V. Campbell Trophy recipient Barrett Jones (Alabama), Matt Barkley (Southern California), and 
Aaron Mu!lane (West Texas A&M). Back Row (L-R): Cody Davis (Texas Tech), Nick Florence (Baylor), 
Nabal Jefferson (Northern Illinois), Rex Burkhead (Nebraska), Shane Zackery (Saint Xavier, It_), Nick 

Driskill (Mount Union, OH), and Manti Te ’o (Notre Darrle). 

ABOUT THE NATIONAL FOOTBALL FOUNDATION & COLLEGE HALL OF FAME Founded in 1947 with early 
leadership from General Douglas MacArthuD legendary Army coach Earl "Red" Blaik and immortal 
journalist Grentlend Rice, The National Football Foundation & College Hall of Fame is e non-profit 
educational organization that runs programs designed to use the power of amateur football in 
developing scholarship, citizenship and athletic achievement in young people. With 121 chapters and 
12, 000 members nationwide, NFF programs include the College Football Hall of Fame, the NFF Scholar- 
Athlete Awards, presented by Fidelity Investments, Play It Smart, the NFF Hampshire Honor Society, the 
NFF National Scholar-Athlete Alumni Association, and scholarships of more than $1.3 million for college 
and high school scholar-athletes. The NFF presents the MacArthur Bowl, the William V. Campbell Trophy 
endowed by HealthSouth, and releases the Bowl Championship Series (BCS) Standings. NFF corporate 
partners include the Allstate Sugar Bowl, the BCS, Fidelity Investments, Herff Jones, Liberty Mutual 
Insurance, NCAA Football, and Under Armour. For more information, please visit 

www. footballfounda tion. orq. 

email: .n_._e_..w__..s_~footbMIfou ndation .com 

phone: 800.486.1865 

web: http :~/www.foot ballfou ndation .corn~ 

Forw~r~ em~il 

This email was sent to bdan.shannon@ttu,edu by news@footballfoundation.com 

Update Profile/Email Address Instant removal with SafeUnsubscribeTM :: Privacy Policy. 

The National Football Foundation & College Hall of Fame, Inc. 1433 East Las Colinas Blvd. I Ste. 

1130 I Iwing I TX I 75039 
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Attach: 
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Dece,nber 2012 IA FAR Board Meeting minutes 

Minutesl2 20 12.docx 

Attached are minutes from the December 2012 IA FAR Board Meeting. 
Melinda Moore 
Faculty Secretary 
Texas Tech University 
School of Law 
1802 Hartford Avenue 
Lubbock, TX 79409 
806-742-3990 ext. 275 



SUMMARY OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

1A FACULTY ATHLETIC S REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference December 20, 2012 

Participants: 

Jim Atwood, University at Buffalo 
Ken Casavant, Washington State University 
David Clough, Universit57 of Colorado 
Jean Per~N, University of Nevada 
Dennis Phillips, University of Southern Mississippi 
Josephine (Jo)Potuto, University of Nebraska, Lincoln 
Martha Putallaz, Duke University 
Brian Shannon, Texas Tech University 
Tom Stephens, Rutgers, State University of New Jersey, New Brunswick 
Jack Thomas, New Mexico State University 
Steve Turner, Mi ssissippi State University 
Jennifer Fraser, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") 
in accordance with NCAA policy regarding minutes of all Association entities. While certain 
items on the NCAA 1 A Faculty Athletics Representatives Board of Directors meeting’s agenda 
were acted on at various times throughout the meeting, all final actions within a given topic are 
combined in these minutes for convenience of reference.] 

The meeting called to order at 12:32 p.m. Eastern time by the chair, Brian Shannon. 

New Administrative Assistant. Brian took the opportunity to introduce Melinda Moore 
as the new administrative assistant for the 1A Faculty Athletics Representatives Board. 

Rules Working Group Update. Brian reported on the Rules Working Group’s December 
17-18 meeting. The Rules Working Group reviewed all of the feedback received on the 
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proposals that will be forwarded to the NCAA Division I Board of Directors in January. 
The 1A Faculty Athletics Representatives Board’s feedback was well received. Brian 
noted that one of the original 27 proposals (NCAA Proposal No. 2013-6) will not be 
forwarded to the Board of Directors due to the negative feedback received. Further, 
Proposal No. 2013-5-B was replaced with Proposal No. 2013-5-A because the first 
version provided broader deregulation. The Board of Directors will take action on the 26 
proposals in January 2013. Most of the effective dates are August 1, 2013. Brian also 
noted that if the membership elected to override any adopted legislation, that process will 
be available. 

Brian noted that part of the Rules Working Group meeting was also dedicated to 
discussion of the next phase of legislative changes. The I A Faculty Athletics 
Representatives Board members agreed to continue the use of shadow groups to track and 
provide feedback on proposed changes. 

Changes to the Division I Governance Structure. Brian reported that the NCAA intends 
to hire a consulting firm to assist it in the review of the Division I governance structure. 
Brian noted that he suggested to David Berst that 1A Faculty Athletics Representatives 
could provide input to the consultants. 

February 1A Faculty Athletics Representatives In-Person Board Meeting. Jennifer 
reported that President Mark Emmert will not be available to meet in February. Jim Isch 
will represent the NCAA executive office instead. Also, Brian Hainline, chief medical 
officer, will be unable to attend. He suggested Mary Wilfert as a substitute to discuss 
health and safety issues facing the NCAA. The 1A Faculty Athletics Representatives 
Board came up with several topics they asked Jennifer to forward to Mary to discuss 
including concussions, the role of sideline physicians and athletic trainers in determining 
if a concussed student-athlete can return to competition and data on the prevalence of 
concussions in sports other than football. The Board also requested that a representative 
of the consultants reviewing the Division I governance structure also be invited to meet 
with the Board at the February meeting. 

Faculty Athletics Representative Representation in the Governance Structure. Jo brought 
up the need to continue to seek opportunities to increase faculty athletics representative 
representation within the governance structure. She suggested communicating with the 
NCAA Division I Administrative Cabinet if any member is a~vare of a faculty athletics 
representative in the running for a spot on an NCAA committee or cabinet. She offered 
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to write a generic letter to the cabinet encouraging them to consider faculty athletics 
representatives ~vhen given that opportunity. 

6. Adiournment. The meeting adjourned at 1:15 p.m. 

NCA_/L/msaaiama/All Adminis/rators/Yurk, KaIUDI FAR Board/December 20 Minutes IA F:adR.docx/KEY:hrj/01022013 



Figaro: 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <pntallaz@duke.edu> 

Tuesday, January 15, 2013 12:05 PM 

Robert Taggart (robert.taggaW~:bc.edu); Nick Hadley <hadley@umd.edu>; ’Carolyn Callahan (cmc@virginia.edu)’; Killough, Lmry 

<larry@t.edn>; Stun Pardue (slpposc@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edn>; Richard Carmichael 

(cannicha@wfu.edu); Janie Hodge <ttODGE@clemson.edu>; Sue Ann Allen (sue.bidstrutf~chbe.gatech.edu); mdawkins@miami.edu; 

Pamela Perrewe’ <pperrewe@cob.fsu.edu>; saa01 @pitt.edu; mj wasyle@maxwell.syr.edu; Tricia Bellia (pbellia@nd.edu) 

FW: cfaa-elite-clips NC~’uzk Withdraws Financial Support for Its ScholMy Colloquium 

Hello AIb---A forwarded ar[icle for you t:rom Jo Potuto. 

Best. Martha 

Fmra: Jo Potuto [mailto:jpotuto:[@unl.edu] 

Sent: Tuesday, January :tS, 20:t3 9:28 AN 
To: Harvey S Perlman (hpedman@unlnotes.unl.edu); john gradwohl; Shawn Eichorst (seichorst@huskers.com); swillbornt@unl.edu; jthomas@nmsu.edu; 
dschiessler2@unl.edu; pbates@umich.edu; tstephens@spanport.rutgers.edu; Martha Putallaz, Ph.D.; casavantk@wsu.edu; brian.shannon@ttu.edu; jatwood@buffalo.edu; 
jpotuto:t@unl.edu; Turner@agecon.msstate.edu; r.hatcher@tcu.edu; crogers@mail.smu.edu; jstrawley@ncaa.org; fegreen@troy.edu 

Subject: Fw: cfaa-elite-clips NCAA Withdraws Financial Support for Its Scholarly Colloquium 

Sent from my Verizon Wireless Droid 

..... Original message ..... 

From: cfaa-elite-clips <cfaa@i-aa.com> 
To: cfaa-elite-clips Subscriber <ipotutol (~,,unl.edu> 

Sent: Tue, Jan 15, 2013 10:39:09 GMT+00:00 
Subject: cfaa-elite-clips NCAA Withdraws Financial Support for Its Scholarly Colloquium 

Plea~ join CFAA in supporting college tbotball! 

NCAA Withdraws Financial Snpport tbr Its Scholarly Colloquium 

Brad Waive(ton 
Chronicle of Higher Education 

15 Janumy 2013 

The NCAA on MoMay pulled the plug on its Scholarly Colloquinm, canceling financial snpport for future academic conferences and announcing plans to rand down its 
invesmmnt in the forum’s scholarlyjonrnal, following a sometimes-contentious six-year run. 

The news delivered by James L. IsclL the NCAA’s chief operating office~came during a meeting of the colloquium’s Executive Board on Monday night, just hours 

beIbre this year’s colloqnium was set to begin, on Tue~tay morning. 

Citing poor attendance at the annual conference, a lack of profitability of the journal, and a I:a~lure to impact public policy, Mr. Isch said the NCz’uzk planned to redirect 

its invesiment into %argeted research" that its tnmnber colleges wante& according to acadmnic leadms present at the tneeting. 

Scholaacs saw the Inove as a pretext for the exception that NCAA officials have taken to the critical exmnination of intercollegiate athletics. 

"An~lhing that is critical of the organization, they just can’t deal with it," David K. Wiggins, a professor at George Mason UniversiD’ and chair of the colloquinm’s 

Executive Board, said in an interview with The Chronicle late Monday night. ’q~hey have no idea or sense about academic freedom at all." 

Over the past six yeaacs, Mr. Isch told the colloquium’s board, the NCAA has spem $1.2-million on the conference and its asmciated ~holarly publication, the Journal 

of Intercollegiate Sport. Just 40 people registered for this year’s colloquium, Mr. I seh said. 

Colloquium board members contested those numbers, saying the NCAA reported spending about $80,000 on last year’s contErence aM jonrnal. And some years, the 
event attracted hundreds of attendees. 

Frotn its beginning, the colloquium was never viewed as a money-tnaking proposition, said Ellen Staurowsky, a professor of sport managemeut at Drexel University 
and the program director for this year’s colloquium. 

"This was not intended to be a profit center," she said in an interview Monday night. And academic journals, especially young ones like the Journal, often take years to 
become profitable. 

"We believe "the real issue is "that the NCAA took exception to research that criticized the NCAA not the integrity of that reseamh, or whether that research was 
rigorous or led to logical conclusions but the simple lhct that some reseaacch presented was not a compliment to the NCAA. 

"To withdraw funding m expressly on the basis of the fact that they didn’t like some of Mint reseaacchers were looking at and concluding is really problematic," she 

added. 

The NCAA could not be reached tbr comlnent late Monday night. But in recent months, two of its top officials gave clues that the association might withdraw suppo(t 
over ideological ditt}rences. 



In a November 7 e-mail that Mr. Wiggins sent to his board, he said that several top NCAA administrators apparently were concerned that the last couple of colloquia 

had "primarily included ideologues intent on criticizing the NCAA." As a result, one top NCAA leader told him, the colloquium "runs the risk of no longer being 

funded," Mr. Wiggins wrote. 

Mr. Wiggins based his concerns on two "rather extensive conversations" with Wallace I. Renti~o, the NCAA’s top policy adviser, he said in the e-maik 

In an interview with The Chronicle in December, Mr. Renfro said that in tho~ conversations he was speaking tbr himsell; not the association, and that he hoped the 

colloquium would continue as a platform where multiple views were presented. 

Ins~tead, the colloquium will end its rnn on Wednesday. Meanwhile, the NC?~k said it would provide financing for two additional issues of the Journal of Intercollegiate 

Sport. After thak Mr. Wiggins said, perhaps another publisher will keep it alive. 

Follow @CFAAEliteClips on Twitter 

Subscription Reminder: You’re Subscribed to, ct~-elite-clips 

Using the address: jpotutol(~bunl.edu 

College FootbN1 ~uN Advantage (CF~) 

P. O. Box 92086 

Lakeland, FL 33804-2086 

Unsubscfibe AutomaficNly: 

http:/ii- aa.con~/cgi-bi~’&a&,’mml.cgg u,’clip~i~x~tuto l/ uN.edW= 



From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Shannon, Brian <BRIAN.SHANNON@TTU.EDU> 

Wednesday, February 27, 2013 6:37 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

FW: NCl’u¢ Division I Newly Adopted InitiaJ-Eligibili~ Standards Feedlmck Request. 

}5, all: 

In case you have not seen this request for feedback, see below. The 1A FAR Board plans to submit comments prior to the April 
deadline, but individual FARs and Conference FAR Councils are encouraged to do so, as well. 
Brian 
B~an D. Shamton 

FAR, Texas Tech 

Presidmlt, 1A FAR Board 

From: DeAnna Stephens [mailto:dstephens@ncaa.org] 
Sent-" Wednesday, February 27, 2013 2:58 PM 
To; Shannon, Brian 
Subject; NCAA Division T Newly Adopted TnitiaI-Eligibility Standards Feedback Request 

"[’0 view an online ver:~iorl of this en’lail, ,:lick here. 

MEMORANDUM 

FebmalT 27, 2013 

TO: NCAA Division I Conference Commissioners and 
Affiliate Association Leaders¯ 

FROM: Walter Handson, chair 
NCAA I)ivisiun I Cummittee on Academic Performance 

SUBIECT: Ne*v]y Adopted Division I Initial-Eligibility Standards. 

As you know, in October 2011, the NUbiA Divisiun I Buard of Directurs adopted 
new mitial-eligibi]ity standards that estab]ish a higher academic standard fur 
incoming first-year student-athletes to cumpete during the initial year uf fulMhne 
co]legiate enrullment. Since the aduptiun uf these standards, there has been 
significant membership corrm~ent. 

In response to membership requests, the NCAA Division I Cotr~ittee on Academic 
Performance and NCAA Division I Academic Cabinet have engaged in an 
extensive review of the initial-eligibili~ standards¯ The putpose of this 
communication is to solicit feedback regarding the competition-specific sliding 
scale and its effective date, in addition to a possible change to the core-course 
grade-point average calculation¯ 

Attached to this raeraorandum are ~:: ie:::i, i.<: that outline the specific discussion 

items. Please provide feedback via the NCAA Working Group on Collegiate Model 

Rules email address (t u]~workin~Rruu~:~ncaa:ur.q.) not later than April 1, 2013. 

It is anticipated that the Committee on Academic Performance will finalize a 
recommendation during its April meeting for consideration by the Board of 
Directors in May. If you have an?- questions as you consider this request, please 
contact Diane Dickman, managing director of academic and membership affairs 
(_d_j_i__c_~!~__a__t!~_n___c_t!i!:~i~) or Jelm Fraser, director of academic and membership affairs 

Thank you for )’our thoughtful feedback¯ 

Attachments 



cc: Select NCAA Staff 

TMs ennail was sent to: brian.shannon@ttu,edu 

Click here to be removed from this mailing 

Click here to view our privacy poiicy, 



HED: RWG recommends Board suspend recruiting-related proposals 

SUBHED: Board of Directors to review two proposals adopted in January 

By Michelle Brutlag Hosick 

After reviewing significant membership feedback, the Rules Working Group recommended the Division I 

Board of Directors modify two proposals adopted in January to make the rulebook more meaningful, 

enforceable and supportive of student-athlete success. The Board meets May 2 in Indianapolis. 

Despite extensive outreach by the Rules Working Group, some in the membership recently expressed 

concern about the possible adverse impact the changes would have on college coaches, administrators 

and university resources, in addition to the impact on prospects and their families. 

Some coaches and administrators expressed concern deregulation in this area might lead to a recruiting 

arms race that will overwhelm prospects, college coaches and athletics department budgets. Much of 

the anxiety is specific to football, though the concerns could translate to any sport. 

"The working group has taken seriously its commitment to listen and respond to the membership 

throughout this process," said Tulsa President Steadman Upham, co-chair of the Rules Working Group. 

"We understand that reasonable minds differ on some of these challenging issues, and we hope that 

further discussion will benefit our student-athletes and their institutions. We believe that, with the help 

of the membership, we can reach an appropriate outcome." 

Board chair Nathan Hatch, president at Wake Forest, said the Board members will review the Rules 

Working Group’s recommendations at their May 2 meeting. 

"1 believe it is important to note that the Board has given and likely will continue to give great deference 

to the Rules Working Group. I have confidence in their ability to develop appropriate solutions," Hatch 

said. 

"I would like to commend President Barker and his colleagues on the Rules Working Group for their 

willingness to collaborate with the membership when it became clear that many had concerns about 

three of the 25 proposals that were adopted in January," he added. "I look forward to discussing the 

recommendations with the Board." 

The working group members will recommend: 

Prop. No. RWG-11-2, which eliminated the definition of recruiting coordination functions that 

must be performed only be a head or assistant coach, be suspended until appropriate 

modifications can be made. The concept will be considered as the membership ponders its 

approach to non-coaching personnel. 

Prop. No. RWG-13-5-A, which eliminated restrictions on printed materials sent to prospects 

other than general correspondence, be suspended to allow for a broader discussion of the rule. 



Suspending both rules means neither will become effective unless and until appropriate modifications 

are made. 

Because the working group agreed to suspend Prop. No. RWG-11-2, members felt that action addressed 

many of the concerns with Prop. No. RWG-13-3, which eliminated restrictions governing modes and 

numerical limits on recruiting communication. 

Suspending RWG-11-2 will eliminate the fears about having an unlimited number of staff members 

contacting prospects an unlimited number of times. When it initially proposed the rule change, the 

Rules Working Group believed the rule change acknowledged both the increased use of text-messaging 

by prospects over the last several years and the growing difficulty of distinguishing between text 

messages, email and messages sent through social media. The rule also is expected to relieve a 

significant monitoring burden from the shoulders of compliance administrators. 

The working group members continue to believe that over-communication with recruits will ultimately 

be ineffective in the recruiting process and that the rule will encourage increasingly technology-savvy 

recruits to tell coaches the best way to communicate with them. 

Working group members noted that football coaches are currently permitted to make an unlimited 

number of telephone calls to prospects during the fall contact period, which runs from late November 

until the Saturday prior to the National Letter of Intent signing day in February. Given this, the practical 

impact of RWG-13-3 will be to permit unlimited calls for only a few additional months. 

The group members also noted that coaches are already permitted to send an unlimited number of 

emails or other direct messages on various social media platforms (e.g., Twitter, Facebook), so 

deregulation in this area provides consistency and simplifies the legislation. 

Men’s basketball has operated without numerical or mode restrictions on recruiting contacts for nearly 

a year, and all feedback has been positive. Believing some of the concerns have been allayed, the 

working group agreed to recommend that the Board not take action to modify RWG-13-3 so that the 

benefits of the rule can be realized. 

As with all proposals adopted by the Board as part of the reform effort, RWG-13-3 will undergo a review 

after two years. 

Schools still have the opportunity to compel the Board to review its decision to adopt these or any other 

proposals adopted in January through the override process. Although the Board has pledged to review 

these three proposals at its May 2 meeting, the receipt of 75 override requests would formalize that 

commitment. If 125 override requests are received by the March 20 deadline, the legislation would be 

suspended pending a vote by the membership. 





Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Moore, Melinda <MELINDA.MOORE@TTU.EDU> 

Friday, March 29, 2013 9:46 AM 
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DIA FAR Board Minutes 

Minutes 1 24 13.docx; Minutes 2 21 13.docx 

Attached please find the January and February minutes of the DIA FAR Board meetings. Thank you. 
Melinda Moore 
Faculty Secretary 
Texas Tech University 
School of Law 
1802 Hartford Avenue 
Lubbock, TX 79409 
806-742-3990 ext. 275 



SUMMARY OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

FACULTY ATHLETIC S REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference January24,2013 

Participants: 

Jim Atwood, University at Buffalo 
John Bruno, Ohio State University 
Fred Green, Troy University 
Dennis Phillips, University of Southern Mississippi 
Josephine (Jo)Potuto, University of Nebraska, Lincoln 
Martha Putallaz, Duke University 
Brian Shannon, Texas Tech University 
Tom Stephens, Rutgers, State University of New Jersey, New Brunswick 
Jack Thomas, New Mexico State University 
Steve Turner, Mississippi State University 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") 
in accordance with NCAA policy regarding minutes of all Association entities. While certain 
items on the NCAA 1A Faculty Athletics Representatives Board of Directors meeting’s agenda 
were acted on at various times throughout the meeting, all final actions within a given topic are 
combined in these minutes for convenience of reference.] 

The meeting called to order at 12:32 p.m. Eastern time by the chair, Brian Shannon. 

Update on NCAA Convention. Brian reported on the actions at the NCAA Convention. 
All proposals were adopted by the NCAA Division I Board of Directors except 13-2 
which created a universal start date for recruitment. That item was sent back to the 
NCAA Division I Rules Working Group for additional review and discussion. 

Brian also reported that it is likely the legislative concept on $2,000 in additional athletics 
aid will resurface during 2013. Finally, he stated that he understood that future 
legislation must be measured through three prisms: 

a. Is it national in scope? 

b. Does it affect student-athlete welfare? 



c. Can it be monitored and enforced? 



Summary of the NCAA 1A 
Faculty Athletics Representatives 
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The legislation proponent will have to demonstrate that the legislation has been reviewed 
through the three prisms. 

Future NCAA Rules Working Group and NCAA Division I Committee on Academic 
Performance Rules Review. Brian referenced a handout on the next phase of the rules 
review. Some will be routed through the Rules Working Group, others through the 
NCAA Division I Legislative Council and some through the NCAA Division I 
Committee on Academic Performance. He noted that the 1A Faculty Athletics 
Representatives Board of Directors could continue to offer feedback via the shadow 
groups. John Bruno noted the absence of the NCAA Division I Academic Cabinet in the 
review of Bylaw 114 legislation. He offered to bring that up during the Academic 
Cabinet’s February in-person meeting. Jo Potuto also suggested that John investigate 
~vhere the Academic Cabinet’s concerns have gone. 

Februa~T 1A Faculty Athletics Representatives In-Person Board of Directors Meeting. 
The Board of Directors reviewed the drat~ agenda for the February meeting. They also 
requested that Anne Grieger send out the board members’ arrival times so they can 
coordinate travel from the airport. 

4. Adiournment. The meeting adjourned at 1:05 p.m. 
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MINUTES OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

FACULTY ATHLETICS REPRESENTATIVE S 

BOARD OF DIRECTORS IN-PERSON MEETING 

National Office February 21-22, 2013 

Participants: 

Jim Atwood, University at Buffalo 
John Bruno, The Ohio State University 
David Clough, University of Colorado 
Fred Green, Troy University 
Jean Perry, University of Nevada 
Dennis Philips, University of Southern Mississippi 
Josephine (Jo) Potuto, University of Nebraska, Lincoln 
Martha Putallaz, Duke University 
Brian Shannon, Texas Tech University, Chair 
Tom Stephens, Rutgers, State University of New Jersey, New Brunswick 
Jack Thomas, NewT Mexico State University 
Steve Turner, Mississippi State University 
Jennifer Fraser, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") in 
accordance with NCAA policy regarding minutes of all Association entities. While certain items on 
the NCAA 1A Faculty Athletics Representatives Board of Directors meeting’s agenda were acted on 
at various times throughout the meeting, all final actions within a given topic are combined in these 
minutes for convenience of reference.] 

Preparation for September’s 1A FaculW Athletics Representatives In-Person Meeting. The 
Board confirmed that the annual meeting of Division IA Faculty Athletics Representatives 
will be held in Dallas, Texas September 22-23, 2013. The meeting will begin with a Board 
meeting Sunday, September 22 from 10 a.m. to noon. The follo~ving agenda items, with 
assigned lnembers to coordinate in bold, will be featured at the annual meeting: 

Update from the Board provided by President Lou Anna K. Simon, Michigan State 
University. - John Bruno 
Update from NCAA President Mark Emmert. - Brian Shannon 

Presentation on NCAA research used to inform academic policy decisions. - John 
Bruno 



d. Media panel featuring Jay Bilas and possibly others. - Martha Putallaz 

Disparity of relationships between coaches and student-athletes and faculty and 
students. Possible panelists discussed were Bill Byme (former AD at Texas A&M), 
Connie Yori (women’s basketball head coach, University of Nebraska), Andi Myers 
(director of athletics emerita, Indiana State University), Sheri Coale (women’s 
basketball head coach, Oklahoma), Maddie Salamone (president of Division I 
Student-Athlete Advisory Committee) or another national SAAC representative 
recommended by Maddie, and a local dean of students. - Jo Potuto and Martha 
Putallaz 

A scientific/research topic. Considering one of the following: 

(1) Sleep deprivation and the impact it has on athletics and academic 
performance. - David Clough and Jim Atwood 

(2) Psychological impact of abusive or inappropriate language used by coaches. - 
Jo Potuto and Jennifer Fraser 

Emerging issues identified by the NCAA Sports Science Institute and Brian Hainline, 
NCAA chief medical officer. - Brian Shannon 

h. If the schedule will allow, hold 15-30 minutes for current issues. - Brian Shannon 

Enforcement Update: Laura Wurtz, associate director of enforcement provided an update on 
the recent changes in the enforcement department and the implementation of the new 
Enforcement model. Jon Duncan, of Spencer, Fane, Britt and Bro~vne LLP, has been named 
interim vice president of enforcement. He has represented the NCAA in a variety of legal 
issues. The department will undergo a second review in the coming months. The new 
enforcement model will be implemented August 1, 2013. Changes to the legislation have 
already been captured in Legislative Services Database and may be viewed online. The 
enforcement staff continues to educate the NCAA membership of the changes. 

Kevin Lennon, vice president of academic and membership affairs, provided an update on the 
Enforcement Working Group. Kevin also discussed the next phase of the Rules Working 
Group which could generate upwards of 40 legislative proposals. He also noted that an 
internal review of academic and membership affairs and the NCAA eligibility center is 
planned. 
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o Jim Isch: Jim Isch, NCAA chief operating officer, presented to the Board. He noted that the 
NCAA has worked hard to increase the faculty athletics representative’s voice within the 
governance structure. He reported that the review of the Division I governance structure is 
beginning, and commented that Jean Frankel, a consultant with Ideas for Action, is assisting 
with that review. Jim encouraged that the Board provide Jean with honest and frank 
feedback when they meet with her. Jean will provide a final report on her review in August. 

° Legal Issues Facing the NCAA. Donald Remy, NCAA executive vice president and general 
counsel, provided an update on several legal issues facing the NCAA, including the likeness 
case. He noted that the case has evolved into one that is more based in amateurism and the 
question     of    compensation     for    men’s    basketball     and    football 
student-athletes. Donald also explained his expanding role in the NCAA, one that now" 
includes oversight of the governance area. He discussed the review of the governance 
structure and encouraged the 1A faculty athletics representatives to offer feedback when 
asked for input on changes to the structure. He also noted that the next phase of the 
enforcement review will include a broader examination of the NCAA’s regulatory culture. 

o Jean Frankel: The Board met with Ms. Frankel. She is assisting with the review of the 
Division I governance structure and solicited feedback from the Board. Board members 
provided an array of comments relating to challenges pertaining to the overlap of the ongoing 
working group efforts and the responsibilities of the existing governance groups. 

° Awards and Recognitions at September 2013 Conference. The Board agreed on a resolution 
to recognize Diann Schiessler at the University of Nebraska who served the Board as Jo’s 
assistant while Jo was the chair. 

° Review of the 1A Faculty Athletics Representatives Academic Excellence Award Process. 
The Board reviewed the process of collecting the names of nominees for the academic 
excellence award and generating the certificates. The Board agreed to modify the process to 
include the representative Board Member in the email to the conference offices soliciting 
nominations. Additionally, a word document for collecting the nominees will be formatted to 
allow for an easier merge to create the certificates. 

° Brian Hainline: Dr. Hainline, NCAA chief medical officer, presented to the Board. He has 
created a 20-year vision for the role of the NCAA in student-athlete health and welfare, 
designed to incorporate lifelong mental health and physical development into the student- 
athlete experience. Brian noted that he will be creating a number of task forces to address 
various health and welfare issues facing student-athletes. He is also developing a number of 
educational initiatives and better means of communicating with constituencies on campus. 
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Updates from the NCAA Division I Academic Cabinet and the NCAA Division I Committee 
on Academic Performance. John Bruno provided the update on the work of the Academic 
Cabinet at its February meeting. The cabinet recommended the adoption of noncontroversial 
legislation to specify that a student-athlete who is certified as a nonqualifier through the 
initial-eligibility, certification process, and who receives full or partial relief through the 
initial-eligibility waiver process, be exempt from having to satisfy the requirements of 
NCAA Bylaw 14.3.3.1 to gain a fourth season of COlnpetition. The cabinet also engaged in a 
review and discussion of multiple options that would modify the newly adopted 
initial-eligibility requirements. The cabinet reaffirmed its support for the 2.300 minimum 
grade-point average, core-course progression and academic redshirt classification, effective 
in 2016. The cabinet did not support a modification to the newly adopted sliding scale or a 
delay to the effective date of the newly adopted initial-eligibility requirements. Finally, the 
cabinet supported a modification to the calculation of the core-course grade-point average; 
specifically, to eliminate the use of core courses beyond the 16 core courses used to meet the 
distribution to calculate the grade-point average. 

David Clough provided the update on the work of the Committee on Academic Performance 
at its February meeting. The committee also recommended the adoption of the 
noncontroversial legislation the cabinet supported for nonqualifiers that received full or 
partial relief through the initial-eligibility waiver process. The committee also engaged in a 
review and discussion of multiple options that would modify the newly adopted 
initial-eligibility requirements, including a review of the cabinet’s recommendations. The 
committee will provide the following input to the Board: 

Move forward in 2016 with the core-course progression and the minimum 2.300 
core-course grade-point average as adopted in October 2011. 

In April 2013, propose legislation that would limit the number of core courses used in 
the calculation of the core-course grade-point average to the best 16 core courses. 

Revisit the sliding-scale calculation in favor of a less stringent, but meaningful, 
version. 

d. Revisit the effective date of the new sliding scale. 

Members of the board suggested that when materials go out for membership comment, they 
include the differences in the recommendation from the cabinet and the committee. The 
Board named John Bruno, David Clough, and Jim Atwood (with John as chair) as a shadow 
group to take the lead on developing a Board response to the forthcoming CAP request for 
feedback on their proposed modifications. 

10. National Football Foundation Presentation. Matthew Sign, chief operating officer of the 
National Football Foundation (NFF) provided background on the NFF National Scholar 
Athlete program. Applications are sent to sports-information directors of every college or 
university sponsoring football, regardless of division, in August or September. Completed 
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applications are usually due the last week of September. The 1A Faculty. Athletics 
Representatives Board will distribute this information to all members to assure that as many 
nominees as possible are put forward. 

] 1. Reports from Liaisons to Other Groups. 

Women’s Basketball Coaches Association (WrBCA): Martha reported the she 
attended the WBCA meetings at the 2012 Women’s Final Four and continues to 
develop that relationship, as she sees value for both sides. 

National Association for Athletics Compliance (NAAC): Tom Stephens reported that 
NAAC has been a challenging group with whom to liaise. David offered to provide 
assistance in working with them in the future. 

National Football Foundation: Brian reported that Paul Rogers continues to work 
~vith this group and was recently added to their selection committee. 

Collegiate and Professional Sports Dieticians Association: Jack Thomas noted that 
there has not been much activiW with this small group. 

National Associate of Academic Advisors for Athletics (N4A): Jim Atwood reported 
that he attended the N4A meetings last summer, but he feels that the relationship 
needs more nurturing. The board agreed to invite Bart Byrd, current N4A president, 
to the September meeting. 

National Association of Basketball Coaches (NABC): Fred Green reported that he 
has corresponded with the NABC, but he ~vas not able to attend their meetings last 
year. The board generally does not hear much from this group. 

12. Dan Gavitt: Dan Gavitt, NCAA vice president for men’s basketball, presented to the board. 
He discussed the movement of the iHoops program to USA Basketball. He also discussed 
the National Basketball Association (NBA) draft-age limit, which has contributed to the 
"one-and-done" phenomenon in men’s basketball. While the NBA may have little motivation 
for changing the rule, Dan stated that he would share information about the development of a 
possible academic year in readiness and the impact that would have on men’s basketball 
student-athletes. Dan noted that there are no plans to further expand the men’s basketball 
tournament at this time, though there has been some discussion about changing the season to 
address missed class time (moving to one semester of competition or playing fewer regular 
season games) 
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13. David Berst. David Berst, NCAA vice president for governance in Division I, covered a 
variety of issues in his presentation including the institutional control review. David reported 
that the initiative is on hold for the moment, while the Rules Working Group phase two and 
the review of the Division I governance structure are completed. He, Kevin Lennon and Tom 
Hosty will continue to talk to the 1A athletics directors and NAAC to try to hone in on the 
concerns about institutional control. The final direction for the review" will be established by 
the NCAA, but they are interested in feedback. Finally, David reported that the review of the 
DI governance structure may result in a board that includes practitioners as well as 
presidents. 

14. Shadow Groups. Brian suggested a number of shadow groups to take the lead on developing 
Board feedback to the Rules Working Group as they enter phase t~vo of their legislative 
review, as well as other groups. The board established teams to review each bylaw once the 
specifics are provided. 

a. Bylaw 11 and 12 - Steve Turner, David Szs, manski and John Bruno; 

b. Bylaw 13 - Jack Thomas, Jim Atwood and Jean Perry; 

c. Byla~vs 14, 17 - Brian Shannon, Martha Putallaz and Fred Green; and 

d. Bylaw 15, 16 - David Clough, Jo Potuto and Dennis Phillips. 

Student-Athlete Well-Being Group (especially the $2,000 miscellaneous expense 
allowance) - Martha Pullataz, Fred Green and David Clough. 

Enforcement Working Group - Jo Potuto, Brian Shannon and Jean Perry. 

15. Response to Coalition on Intercollegiate Athletics White Paper. Response to Coalition on 
Intercollegiate Athletics (COIA) White Paper. The board discussed a white paper produced 
by the COIA steering committee and submitted to the NCAA for consideration. The 
document included a governance model that provides faculty governance bodies a formal 
position in the NCAA governance structure. The board determined that COIA is not clear in 
its understanding of the role of the 1A faculty athletics representative within the NCAA 
governance structure and considered COIA’s proposal to be unworkable. 

16. Adj oumment. The meeting adjourned at 5:15 p.m., Friday, February 22. 
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FAC U LTY AT H L ET I CS 
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Academics & Athletics as an Inte.wated W;~ole: on Catnpus, in Gover,,~ance 

April 18, 2013 

Mr. David Berst 
Vice President for Division I 
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Transmitted via e-mail: dberst(?g:,~caa, o~X 

Dear David: 

Thanks once again for taking the time to meet with the 1A FAR Board at 
our meetings in Indianapolis in late February. I know that you had faced a 
stressful week, and we were very appreciative of both your time with us and your 
candor in our informal discussions. 

As you will likely recall, one of the topics we discussed with you was the 
February 2013 document prepared by COlA entitled, "Increasing Faculty 
Engagement in a Deregulated Athletics Context." Among other things, that 
document proposed a governance model that would provide faculW governance 
bodies (i.e., faculty senates) a more formalized position in the NCAA governance 
structure and require the creation of additional governance components styled as 
"Senate Athletic Representatives" [SARs] and "Academic Integrity Groups" [AIGs]. 
At our meeting with you, we shared our conclusion that the drafters of the COIA 
document might not be clear in their understanding of the current roles of 1A FARs 
(and FARs in general) on our campuses and within the NCAA governance structure, 
and we expressed our view that the COlA proposal would likely be unworkable on 
many campuses. 

We have subsequently obtained a copy of the COlA Steering Committee’s 
March 2013 report to the COIA membership. In that more recent document, COIA 

summarized their earlier position paper and indicated that "perhaps its key 
proposal is that the NCAA mandate that the elected faculty senates ofNCAA FBS 
member schools each appoint a colleague to represent, along with the FAR, 
campus faculty in the administration of faculty athletics oversight on campus and 
at the conference level." Because we disagree with this and other COlA 
recommendations in their position document, we are writing to identify several 

specific concerns. 
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First, we appreciate and concur with COIA’s interest in assuring the academic success of 
student-athletes enrolled at our FBS member institutions. In addition, we agree that faculty 
engagement in athletics governance is very important. Furthermore, we appreciate that COIA has 
recognized that the "FAR is an indispensable component of good governance" and that one of 
the "keys to faculty engagement" should "include the continued strengthening of the FBS FAR 
Association [sic- 1A FAR]." 

On the other hand, vve have several concerns regarding the viability and merit of the 
COIA recommendations. At the outset, we do not believe that creating additional bureaucratic 
structures on our campuses, within our conferences, and at the NCAA is necessary, efficient, or 
advisable. In addition to the FARs and to the existing campus Athletics Boards (or Athletics 
Councils as they are known on many campuses), COIA has proposed that the NCAA mandate 
the addition/creation of both a SAR and an AIG at each institution - along with additional 
governance structures at both the conference and NCAA levels. They further propose that these 
new SARs and AIGs, along with the FARs, report to the campus Faculty Senates. Their 
schematics further depict the FAR as reporting only to the SAR, AIG, and Faculty Senate, but 
not to the campus President or Chancellor, and not to the NCAA. These proposals obviously 
reflect a major shift away from current governance and perhaps a misunderstanding of the 
current roles of FARs. On our campuses, the FAR serves as the eyes and ears for his or her 
campus President or Chancellor. The FAR is directly involved in the development, 
implementation, and review of policies pertaining to student-athlete welfare, academics, and 
compliance. The FAR has a direct reporting line to the President or Chancellor for many reasons, 
including being able to effectively and efficiently provide information to the President or 
Chancellor, to provide a faculty voice on athletics issues directly to the President or Chancellor, 
and to assist the President or Chancellor in assuring that the campus is living up to its 
responsibilities for institutional control of its athletics programs. Creating additional governance 
levels and requiring reporting to and through the campus Faculty Senate would impair the ability 
to respond and act efficiently and timely on an array of issues that arise in the context of campus 
governance of athletics. In addition, many FARs already interact regularly with their campus 
Faculty Senates or other key faculty groups, and some FARs were active leaders in their campus 
Faculty Senates prior to becoming FAR. 

We agree with COIA that as the NCAA deregulates certain national standards, yet 
correspondingly expects campuses to develop policies (and abide by them), there should be a 
faculty" voice in the creation of such policies as they pertain to academic matters. But, we do not 
believe that additional campus structures should be mandated, nor do we believe that COIA’s 
recommendations provide the best approach. For example, for the development of certain 
academic policies, COIA has recommended that their proposed AIG should be comprised only of 
tenured faculty members. We do not believe that a campus organization from outside of athletics 
should develop governing policies for athletics without any athletics representation or 
opportunity for review. 
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The current governance structure allows for appropriate policy development. For 
example, on my campus in my role as FAR, I am working with the Athletics Director and a 
committee of senior athletics officials to develop several institutional campus policies that we 
believe are necessary and appropriate given the recent adoption of an array of proposals 
developed by the Rules Working Group. Once these policies are completed, we will provide 
them to our Athletics Council for review and comment. (On my campus, the Athletics Council is 
an advisory body to the President. Its members are appointed by the President, and a majority of 
the members must be tenured faculty members.) 

The foregoing is but one example of an approach to take to campus policy development. 
Other FBS institutions may and likely will take differing approaches. One of the hallmarks of 
deregulation is to allow institutions -within the culture of those specific institutions -to develop 
campus policies pertaining to athletics in ways that work best for those institutions. On certain 
matters the NCAA has recently determined that a national mandate and national standards are 
not required. Accordingly, it would be diametrically inconsistent with that approach to thereafter 
direct the creation of additional governance structures on our campuses, within our conferences, 
and at the NCAA to address and develop campus policies pertaining to athletics. Moreover, the 
NCAA (or, for that matter, any type of national governing body) quite properly should establish 
policies and objectives for its members. In contrast, neither the NCAA nor any other form of 
governing body should dictate to individual campuses how they should achieve or implement 
those policies and objectives. Our board does not support the COIA proposals, and we would 
strongly object to a mandate from the NCAA to require their implementation. That being said, 
however, and consistent with the concept of deregulation, some campuses might wish to embrace 
the COIA approach. Most likely will not. But, that should be a decision left up to each individual 
campus. 

Sincerely, 

Brian D. Shannon 
President, 1A FAR Board 
FAR, Texas Tech University 
Charles "Tex" Thornton Professor of Law 
Texas Tech University School of Law 
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Report to the Membership 
The Steering Committee of the Coalition on Intercollegiate Athletics 

March 2013 

Executive Summary 

The Context of College Sports, 2012-13. Over the past year, many of the major problems 
facing intercollegiate athletics have persisted, among them the growing fiscal imbalance in 
athletics, and trends towards professionalization, alongside some continuing positive trends 
concerning rising NCAA minimal academic standards for athletes. At the present moment, 
however, three factors dominate the landscape of college sports from COIA’s perspective: the 
O’Bannon class action lawsuit against the NCAA, which threatens to undermine the "Collegiate 
Model" of amateur sports; conference realignment, which has highlighted the strength of 
economic forces driving the behavior of FBS schools and the growing strength of conference 
consortia as major driving forces; increasing calls for the end to the NCAA, prompted both by 

advocates of professionalization and by dissatisfaction with the NCAA’s regulator}, enforcement 
conduct. These factors have particular impact on COIA as an alliance of faculty senates at 
schools within the NCAA FBS, crossing conference boundaries. 

The Coalition in 2012. COIA continued to lay stress on working closely with national partner 
groups this past year, including the FAR associations and the Knight Commission. However, the 
Coalition’s focus has been on its relationship with the NCAA, particularly in light of the 
NCAA’s decision to decentralize many aspects of its regulatory structure, beginning a shift of 
policy and enforcement features to the campus level. The NCAA, recognizing that economic and 
competitive forces on campuses increase the challenge of maintaining integrity in a decentralized 
regulatory environment, approached COIA about developing standards and structures for 
increased faculty engagement in athletics governance at the local level. Responding to this 
invitation has been COIA’ s focus for the past six months. 

2013 COIA National Meeting. The issue of increased campus faculty engagement in athletics 
governance was the maj or topic at COIA’s tenth anniversary meeting in Tampa, in February 
2013. Through a series of work sessions over two days, participants worked with NCAA officials 

to develop practical proposals that could be adapted to individual FBS campuses to increase the 
capacity of representative faculty to contribute constructively to athletics policy formation, 
implementation, and assessment. The plan places emphasis on the need to extend this capacity to 
the conference level, given the growing impact of conferences on the shape of college sports. 

Preliminary Agenda, 2013. The Coalition’s agenda for the coming year is likely to be 
dominated by the ongoing dialogue with the NCAA concerning deregulation and faculty 
engagement. The initial step has been the formulation of a prospectus delivered to NCAA 
President Mark Emmert in February, conveying the Tampa plan. In that document, the COIA 
Steering Committee proposed that the NCAA convene a summit of university presidents, 
athletics directors, faculty athletics representatives, and COIA members representing faculty 
senates to develop a coordinated approach. Much of COIA’ s activity in the coming year will 
depend on the NCAA response to this prospectus. Whatever that response may be, COIA 
member senates will need to prepare for Fall discussions of the appropriate role campus faculties 
will need to play in the context of the increasing deregulation of athletics policy formation and 

enforcement. 
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Introduction 

The Coalition on Intercollegiate Athletics marked the completion of a full decade of activity 
during the 2012-2013 year. COLA remains the first and only formal alliance of university faculty 
senates. This past year, COLA added three new member senates: Baylor University, The 
University of Massachusetts - Amherst, and The University of Nevada - Las Vegas. This brings 
the total number of faculty senates that are members of COLA to 61, representing the faculty at 
OVER half the NCAA Football Bowl Subdivision (FBS) schools with faculty senates (see 
Appendix 1). 

COLA is recognized as a national faculty voice on issues of college sports, and consults with 
such groups as both the national and FBS NCAA Faculty Athletics Representatives Associations 

(FARA and FBS FARA), the National Association of Academic Advisors for Athletes (N4A), 
the Knight Commission on Intercollegiate Athletics, and the NCAA administration itself. 

In 2012-13, the NCAA asked COIA for input on a maj or NCAA restructuring proposal designed 
to transfer aspects of its centralized regulatory regime to individual campuses. Their proposed 
changes have been the dominant issue for COLA during the past year and formed the main 
agenda for the Coalition’s 2013 annual meeting, held February 1-3, at the University of South 
Florida, in Tampa. 

This report from the COIA Steering Committee to the representatives of COIA member senates 
is intended to summarize the context and content of that meeting, and set an agenda for the 
coming year. It includes the following sections: 

1. The national context for intercollegiate athletics, 2013: COLA and the NCAA 
2. Coalition activities in 2012-13 
3. The 2012-13 annual COIA meeting, February 1-3, University of South Florida 
4. Coalition leadership changes 
5. The agenda for 2013-14 and the role of COIA member senates 
Appendix 1: Current COIA member Senates 
Appendix 2:2013 Annual Meeting schedule 
Appendix 3: 2013 Annual Meeting work session agendas 
Appendix 4:2013 Annual Meeting work product: "Increasing Faculty Engagement" 

1. The national context for intercollegiate athletics, 2013: COlA and the NCAA 

One year ago, the COLA Steering Committee’s report to the membership emphasized the 
growing fiscal imbalance in athletics, with FBS athletics operating at a deficit of over $1 billion 
amid heightened calls for professionalization. On the positive side, we noted the NCAA’s 
decision to substantially enhance academic standards for initial eligibility, starting in 2016. 
These factors continue to shape the context of college sports; however, three additional elements 
have come to the fore: 1) The O’Bannon class action lawsuit against the NCAA; 2) Conference 
reorganization; 3) Increasing calls for the end to the NCAA. 
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l) O’Bannon Case. The O’Bannon case is a class-action suit alleging that the NCAA is not 
sharing with student-athletes the significant proceeds from the use of student-athlete images in 
commercial ventures such as video games. The potential monetary- damages are exceedingly high 
and could impact the viability of the NCAA. Even more important is the impact that a judgment 
against the NCAA would have on the amateur status of athletics under the "Collegiate Model," 
the current policy underpinning all of intercollegiate athletics. 

2) Conference reorganization. The past year has seen over 20 FBS institutions announce their 
intention to move to a different conference. The primary, rationale for these decisions is financial, 

to generate enhanced institutional revenue from intercollegiate athletics. These moves, combined 
with ever rising tuition, feed the growing public perception that higher education is more 

interested in athletics than academics. 

3) Calls to end the NCAA. During 2012, the NCAA came under repeated public attacks for its 
handling of the Penn State, North Carolina and Miami scandals. These criticisms, coupled with 
increased understanding that the NCAA has no leverage to control maj or athletics matters, such 
as conference reorganization, athletic coaches’ salaries, and post-season football, have created a 
widespread sense that the NCAA is in crisis. In response, the NCAA has proposed a 
decentralized and deregulated policy creation and enforcement structure referred to above in the 

Introduction. 

These issues, together with the increasing concern about sport-induced brain injuries, have raised 
questions about the appropriate stance COIA should take with regard to the NCAA. 

From its inception, COIA’s strategy has been to work as closely as possible with the NCAA. 
This approach is a product of COIA’s structure as an alliance of FBS faculty senates, whose 
institutions constitute a significant part of the NCAA’s membership. It is also the result of a 
decision reached by COIA members to work within the system rather than from outside. COIA is 
committed to the position that intercollegiate athletics should be regulated by a national body 
constituted by the schools that engage in college sports and for now the NCAA is that body. 
Therefore, with regard to issues of national regulation, COLA’s policy is that problems should be 
addressed in the context of reforming the NCAA, and that any move to "dissolve" the NCAA 
would merely require its reconstitution in another form. 

2. COIA activities in 2012-13 

During 2012, COIA co-chairs John Nichols (Penn State) and Mike Bowen (South Florida) 
worked on strengthening COIA’s relationships with its many "partner" organizations, including 
FARA and the FBS FAR Association, the Knight Commission, the N4A, the National 

Association of College and University Business Officers (NACUBO), and the Drake Group. 
Improving the coordination between COLA and the FAR groups was a particular focus, and 
COLA co-chairs led a session at the November 2012 FARA Annual Meeting and Symposium, 
dedicated to strengthening the working relationship between COIA and FARA. 

To further strengthen COLA’s relationship with the NCAA, in August, Mike Bowen visited the 
NCAA offices in Indianapolis to meet with the NCAA’s leadership. In those meetings, the 
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NCAA administrators discussed their decentralization initiatives, and indicated the need to 
expand the role of faculty in campus athletics governance as a consequence. They requested 
COIA’s help in designing a process to bring this about effectively. This latter topic became the 
centerpiece of COIA’s 2013 annual meeting, as discussed below, leading to the Steering 
Committee proposal to the NCAA: "Increasing Faculty Engagement in a Deregulated Athletics 
Context," appended to this report. 

During 2012 the COIA co-chairs responded to high demand for comment on intercollegiate 
athletics issues from the national print, broadcast, and online press. Interviews and information 
requests came from such print national news organizations as The New Fork Times, The Wall 
Street Journal, USA Today, The Chronicle of Higher Educa#on, the Associated Press, ESPN, 

CBS Radio, CNN, Bloomberg News, and 7he Huffington Post, as well as many other national 
and local sources. 

Beyond this, 2012 saw the Steering Committee acting on behalf of the Coalition on three 
occasions. At the request of the Knight Commission on Intercollegiate Athletics, the Steering 
Committee endorsed two Commission documents: the Knight Commission’s "Proposal on Bowl 
Revenues" and its "Recommendations on Financial Transparency". In addition, the Steering 
Committee voted on and issued a statement in full support of the FBS FAR Association’s 

"Statement on the Football Post Season." 

Although COIA does not generally comment on developments at individual campuses, the 
Steering Committee did issue a statement responding to University of Kentucky basketball coach 
John Calipari’s statement that the UK basketball program was adopting a policy of moving all 
non-conference games to off-campus venues in order to focus the mission of the program on 
winning national championships. Although off-campus venues have long been scheduled for 
individual games by many schools, the Steering Committee believed that the elevation of this 
practice to policy status at UK and the shift in program focus signaled a significant departure 
from the NCAA Collegiate Model of amateur sports, and indicated yet another sharp turn 
towards the professionalization of college basketball. 

3. The 2012-13 annual COIA meeting, February 1-3, University of South Florida 

COLA’s Tenth Anniversary Annual Meeting was held in Tampa on the campus of the University 

of South Florida. Fifty-one individuals attended the meeting, including representatives from 27 
member senates. Speakers on the meeting’s main day included representatives of a number of 
national partner organizations, including FARA (President-Elect Scott Benson), the N4A (Past- 
President Gerald Gurney), and The Drake Group (President Allen Sack). Other presenters 
included Molly Ott (Arizona State) and Janet Lawrence (Michigan), who discussed their research 
on faculty attitudes towards athletics. As mentioned above, the meeting also featured a panel 
discussion on the major legal challenges facing athletics, discussed in more detail below. 
Evening speakers included Clark Power (Notre Dame), who introduced hi s organization, "Play 
Like a Champion," which is devoted to improving the training of sports personnel who work 
with young athletes, and John Carroll, a former editor of such newspapers as the Los Angeles 
Times and Baltimore Sun, who reflected on his long experience observing the impact of 
intercollegiate sports on colleges and communities, from the perspective of local journalist, 
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responsible for investigating and reporting controversial events. (The full meeting schedule is 
included below- as Appendix 2.) 

The focus of the meeting, however, was the NCAA’s invitation to propose a set of"best 
practices" whereby faculty engagement in college sports governance could be increased; this, in 
response to the initiative to move aspects of athletics regulation from the national to the campus 
levels. All attendees received a precis of this issue prior to the meeting (Attached below as 
Appendix 3). 

The first keynote address of the meeting, delivered by Wally Renfro, former Vice-President and 
Chief Policy Advisor of the NCAA, focused on the decentralization issue directly. Mr. Renfro 
called on faculty to assert their traditional prerogative to protect the academic mission against 
external challenges to its integrity, and to preserve the principles of the Collegiate Model of 
intercollegiate athletics. 

Other NCAA personnel attending the meeting included Vice-President for Membership and 
Academic Affairs Kevin Lennon, and his colleagues Diane Dickman and Jenn Fraser. Mr. 
Lennon spoke at the meeting and outlined the scope of the NCAA initiative for partial 
deregulation. Diane Dickman and Jenn Fraser participated in all aspects of the ensuing 
discussion, j oining break-out and plenau work sessions that occupied a total of six hours over 
the course of two days. 

The final plenary session generated strong consensus on a process to increase and institutionalize 
faculty engagement in campus governance in ways that would prepare campuses and conferences 
for the increased responsibilities that would fall to them under the NCAA’s new regulatory 
structure. Using this discussion as basis, the COIA Steering Committee crafted a document titled, 
"Increasing Faculty Engagement in a Deregulated Athletics Context," which was delivered to 
NCAA President Emmert on February 14, 2013 after brief review by Tampa meeting 
participants. 

That document appears as Appendix 4, below. It proposes enhanced structures for campus and 
conference level faculty engagement and oversight of aspects of college sports to maintain the 
integrity of the academic mission. Perhaps its key proposal is that the NCAA mandate that the 
elected faculty senates of NCAA FBS member schools each appoint a colleague to represent, 
along with the FAR, campus faculty in the administration of faculty athletics oversight on 
campus and at the conference level. The ultimate vision is for a community of Senate Athletics 
Representatives who can share information and experience on conference and national levels, 
and allow faculty senates to fulfill their roles cooperatively in the sphere of athletics governance. 
The COIA report also proposes the immediate step of convening a summit of Presidents, 
Athletics Directors, FARs, and COIA representatives to discuss the design of a more sustainable 
system for athletics governance. 

In addition to the COIA report, meeting attendees listened to a panel on several legal issues that 
have the potential to reshape all intercollegiate athletics. Aptly entitled "Elephants in the Room: 
Legal Issues Facing Intercollegiate Athletics," the panel addressed two important and timely 
issues: (1) the effect of concussions and other forms &brain trauma on NCAA sports, and (2) 
the effects of the current litigation against the NCAA on its future. The panel was organized by 
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Steering Committee members and COlA legal advisors Will Berry (Mississippi) and Charlie 
Wilson (Ohio State). The four panelists were Dr. Chris Kaeding, the team physician for Ohio 
State University; Tom Bowen a lawyer from the Michigan firm of Bowen, Radabaugh & Milton, 
with an expertise in liability and sports law; Richard Southall, a sports management professor 
from the University of North Carolina; and Scott Bearby, the General Counsel of the NCAA. 

Dr. Kaeding explained the risk of concussions and the processes that Ohio State currently uses to 
assess athletes who suffer head injuries. He indicated that there is no NCAA standard practice 
and medical knowledge about the long-term concussions is not yet well-developed. Mr. Bowen 
addressed the liability risks inherent in the injuries suffered by student-athletes. Specifically, he 
emphasized the breadth of the legal duty of universities to care for their students during their 
participation in intercollegiate activities, and the corresponding liability that accompanies it. As 
the concussion issue increases in prominence, universities need to be thoughtful about the 
litigation risks accompanying student injuries. 

Professor Southall pivoted the panel to the second topic, pending litigation against the NCAA, 
focusing on the pending O’Bannon class action lawsuit, which claims that the NCAA’s use of 
athlete images without financial compensation to athletes is a violation of basic economic 
fights. At the core of Professor Southall’s presentation was a discussion of whether student- 
athletes truly have a choice to participate in the "Collegiate Model" in lieu of the "commercial 
professional model," and how that question could affect the outcome in the O’Bannon case. Scott 
Bearby offered the NCAA’s perspective on the issues of concussions and the pending 
litigation. He likened the O’Bannon case to the Board &Regents case in its scope and suggested 
that the case turned on the acceptance or rejection of the NCAA’s principle of amateurism. 

4. Coalition leadership chan~es 

The leadership of COIA underwent changes both of personnel and of structure at the Tampa 
meeting. John Nichols, a member of COLA’ s founding group, stepped down as COIA co-chair 
after completing a two-year term. During his tenure, John strengthened COIA’s ties to partner 
national organizations, maintained and broadened COIA’s media contacts, recruited four 
additional COlA member senates, and helped organize two annual meetings. For a full year of 
his tenure, John bore the co-chair title despite having no second chair with whom to share the 
burden. COlA is very grateful for his service. 

Mike Bowen was appointed COIA co-chair in March 2012, and in addition to sharing the 
administration of COlA with John Nichols from that time, his role included the strengthening of 
contacts with the NCAA administration and the hosting of COIA’s tenth anniversary meeting in 
February. Mike is the first colleague in many years to undertake the task of hosting the annual 
meeting while serving as co-chair. It is appropriate to note that the role of COlA co-chair, like all 

COlA roles, involves absolutely no form of compensation or release time. The Steering 
Committee continues to be very appreciative of Mike’s efforts on behalf of COIA. 

Mike will continue to lead COIA; however because running COIA cannot be done by one 
person, especially without compensation or staft; the Steering Committee has elected to provide 
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Mike with increased assistance by appointing three past co-chairs (Bob Eno, Indiana; Ginny 
Shepherd, Vanderbilt; and Nathan Tublitz, Oregon) to serve as associate chairs. 

5. The agenda for 2013-14 and the role of COIA member senates 

Given the volatility in intercollegiate athletics, it is difficult to predict the challenges that the 
coming year will bring. We fully expect the NCAA will respond to COIA’ s recommendations 
for increasing faculty engagement, and whatever that response may be, it will be important that 
COLA and its individual member senates be prepared to initiate action. If the NCAA agrees to 
the Steering Committee’s proposal for a summit on building faculty capacity to assume the 
burdens that deregulation will create, then the COLA participants in that summit will need to 
learn as much as possible about the readiness of member senates to contribute to thi s initiative on 
their campuses, and their views of how the principles of faculty engagement should be realized 
in their local contexts. If the NCAA does not follow-up on COIA proposals, but continues its 
process of deregulation, then it will be up to senates themselves to ensure that the faculty is 
prepared to play an appropriate role on their campuses. 

With either outcome, given the enormous economic and reputational promise and risk that sports 

poses for every school and for higher education nationally, the NCAA’ s shift from a rule book- 
based to a principle-based regulatory structure significantly raises the stakes of faculty 
inattention to athletics. While the Steering Committee cannot yet know the specific shape that 
this issue will take in the coming year, our anticipation is that at some point during the late 
spring or summer we will be asking every member senate to place on its Fall term agenda 
detailed discussion of how it will respond to this issue on its own campus, and as a member of a 
community of senates dedicated to articulating a national faculty voice on key issues such as this 
one. 

Bob Akin (Texas Christian University) 
Jane Albrecht (Wake Forest University) 

Chris Anderson (University of Tulsa) 
Mike Bowen (University of South Florida) 
Billy Campsey (San Jose State University) 

Sue Carter (Michigan State) 
Gary Engstrand (University of Minnesota) 

LarD, Gramling (University of Connecticut) 
David Kinnunen (California State University - Fresno) 

Dan Orlovsky (Southern Methodist University) 
Jerry Peterson (University of Colorado) 

Ginny Shepherd (Vanderbilt University) 
Ben Taylor (New Mexico State University) 

David Turnbull (Washington State University) 
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Football Bowl Subdivision, March 2013 

By Conference 

COlA Member Senates Schools without faculty senates 

Tech 

Im a State 

Kansas 

Alahanm- 
Bimingh~ 
Central 
Florida 

Akron AirFm’ce 

Maryland 

Miami 
~PL) 

N.C. State 

Virginia 

Virginia 
Tech 

Virginia EI Paso Kentnc~’ 

Texas A&M 

Middle 
Tennessee 
SorthTexas 

Louisiana 
Tech 

Texas- 
San 
Texas State 

Utah State 

Total number of FBS schools: 123; number with senates: 119 

Total number of COIA member senates: 61 
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10th Annual National Meeting of the Coalition on Intercollegiate Athletics (COLA) 
"Expanding the Role of Faculty in the Governance of lntercollegiate Athletics at Both the National and 

Campus Levels" 

February 1-3, 2013 

The University of South Florida 

Tampa, Florida 

USF College of Business building (BSN) 

Schedule of Events 

Time Session Speaker(s)/Facilitator(s) 
COlA Steering Committee Meeting 

:1:00 - 4:00pro Location: College of Business Boardroom Mike Bowen and John Nichols 

(BSN 221) 

4:00- 6:00pm Dinner on own 

6:30-7:00pm Meeting registrations/information: BSN Atrium 

7:00 - 9:00pm 

Official welcomes, Introductions, Meeting 

Overview and Kick-off Speaker 

Location: BSN Auditorium (BSN 115) 

8:00-9:30am 

9:30am - 

:10:00am 

:10:00am - 

:12:00pm 

:12:00 - :1:00pm 

:1:00 - 3:00pm 

4:00 - 5:00pro 

5:00 - 6:30pm 

Setting the stage 

"Elephants in the Room": Legal issues facing 

Intercollegiate Athletics 

Location: BSN Auditorium 

Setting the stage 

Research report and discussion on "Faculty 

Perceptions of Organization Politics." A 

discussion of current research on faculty 

attitudes towards athletics and university 

governance. 

Location: BSN Auditorium 

Working Sessions : Developing best practices 

Locations: BSN Auditorium, BSN 120, BSN :123, 

BSN :1124 

Working lunch: BSN Atrium 

Working Sessions : Developing best practices 

Locations: BSN Auditorium, BSN 120, BSN 123, 

BSN 124 

Update and comments from Partner 

Organizations 

Location: BSN Auditorium 

Dinner: USF Champion’s Club, and break 

John Nichols: COlA Co-Chair 

Mike Bowen: COlA Co-Chair 

Dean Moez Limayem, USF COB 

Doug Woolard: USF Athletics Director 

Jenn Fraser: NCAA - Membership and Academic Affairs 

Diane Dickman: NCAA - Membership and Academic 

Affairs 

Kevin Lennon: NCAA- VP Membership and Academic 

Affairs 

Wally Renfro (Speaker) NCAA Vice President and Chief 

Policy Advisor (now very newly retired) 

Facilitators: COlA Steering Committee 

advisors/consultants Charlie Wilson {Ohio State) and 

Will Berry (Ole Miss) 

Panelists: Scott Bearby {NCAA general counsel’s 

office); Dr. Chris Kaeding (Ohio State), Thomas 

Bowen (Attorney); Richard Southall (UNC Chapel Hill) 

Janet Lawrence, Univ. of Michigan 

Molly Ott, Arizona State University 

COlA Steering Committee members; Diane Dickman, 

Jenn Fraser, Kevin Lennon from the NCAA; FARs; and 

other invited facilitators 

COlA Steering Committee members; Diane Dickman, 

Jenn Fraser, Kevin Lennon from the NCAA; FARs; and 

other invited facilitators 

Scott Benson, FARA; Gerald Gurney, N4A; Allen Sack, 

Drake Group 
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6:30 - 7:00pm 

7:00 - 8:30pm 

8:00 - :tO:OOa m 

Information session 

Location: BSN Auditorium 

Speaker 

Location: BSN Auditorium 

Clark Power: "Play Like a Champion.org" 

Working sessions (cont.), and reports to the 

group 

Locations: BSN Auditorium, BSN 120, BSN :123, 

BSN 124 

COlA at 10 years: past, present and future 

perspectives on our role in intercollegiate 

athletics at our universities 

Location: BSN Auditorium 

John Carroll: Commentator on the state of 

Intercollegiate Athletics, is a former editor of the LA 

Times, Baltimore Sun, and other papers that won 1S 

Pulitzer Prizes under his leadership 

COlA SC and NCAA leadership 

10:00am - COlA Steering Committee and founding members, 

~12:00pm institutional partners, etc. 
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Preparing for NCAA Partial Deregulation of Intercollegiate Athletics 
Ensuring a Faculty Role in a New Regulatory Structure 

COIA National Meeting, February 2-3 
Overview of Plenary and Break-Out Group Sessions 

Basic Agenda 

The NCAA has begun a two-year process of redesigning the way it regulates college sports. It is 
moving away from devising an ever more elaborate code of uniform rules, an approach that has 
not proved successful. The new approach will shift towards a uniform set of governing 
principles, which campuses are charged to realize through local rules and self-regulation. This 
shift entails abandoning the standard of"competitive equity," or a strictly level playing field, as a 
measure of regulatory success. Differences in campus cultures and resources will have greater 
impact on the conduct of athletics within Divisions. The new goal is "fairness of competition," 
which would be reflected by a uniform commitment to abide by the defining principles of the 
"Collegiate Model" of athletics. An over~iew statement from the NCAA is included as 
Document 1. 

The governing principles of this Collegiate Model are described in a revision of Bylaw 20.9.1, a 
1000-word description of the terms of Division I membership [included as Document 2]. A key 
theme is that within this model, "athletics competition is an integral part of a student-athlete’s 

effort to acquire a degree in higher education." 

The initiative to shift much of athletics regulation from the national to more local levels reflects 
an assessment that the current regulatory structure has not been successful in many of its aims, 
has entailed great overhead cost, and has generated inevitable tension between the detail of its 
uniform requirements and the diversity of campus cultures in Division I. The shift of many 
regulatory functions to the local level provides an opportunity to address the problems of 
athletics regulation from a different direction. However, it can only succeed to the degree that 
local actors are, in fact, committed to the principles of the Collegiate Model and devise and 
maintain regulatory regimes that reflect that commitment. 

Given the intense pressures on college sports to grow" in the direction of professional/Olympic 
models, a major challenge &the new regulatory initiative will be to build capacity on campuses, 
in conferences, and among national collegiate groups (e.g., the DIA FARs, the N4A, the DIA 
Athletics Directors Association, etc.) to carry out the tasks of creating effective structures to 
support the Collegiate Model through local regulation. 

The 2013 COIA meeting is a response to the NCAA’s request that COIA assist in devising a 
framework that will build faculty capacity to participate in and support the new regulatory 
regime. This will entail identifying, for example: 

1) the types of roles campus faculty can and should play; 
2) the tools campus faculty need in order to play these roles effectively; 
3) potential resistance to full faculty participation that must be addressed; 
4) requirements needed to empower and motivate faculty to participate effectively; 
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5) structures to link participating campus faculties on conference and national levels. 

Break-Out Discussions 

NCAA Vice-President Kevin Lennon will begin our consideration of the NCAA 
deregulation ini#ative in the Saturday plenary session, scheduled for 10:00- 

11:00. t~k)llowing this, participants will move to smaller break-out groups to 
begin discussion. "lhe first break-out session (11:00-12:00) will focus on local 

impacts of changes in regulatory structure and appropriate ways Jbr Ji~culty so 
respond. NCAA representatives wi#join She break-out groups. 

Session 1: 
The impact of deregulation on campuses and the campus faculty response 

The NCAA initiative towards partial deregulation will affect many areas of 
athletics, and faculty concern is likely to extend to all or most of them. For policy 
areas that do not have close connection to athletics, there are likely to be local 
debates over the appropriateness of faculty involvement. COIA has traditionally 
viewed virtually all areas of intercollegiate athletics policy to be legitimate areas 
of faculty concern. However, for the purposes of the task at hand, the COIA 
Steering Committee proposes that participants focus discussion on policy matters 
that have a direct impact on academics, since the appropriate involvement of 
faculty in those areas should represent initial common ground among all parties, 
which can best permit discussion to focus on the specific agenda of this meeting. 

What will deregulation mean concretely on individual campuses? 

The NCAA is proposing to eliminate many prescriptive rules that directly or indirectly relate to 
academic issues, such as limits on budgetary commitments to athletes’ academic success and the 
types of support that may be offered, limits on non-competition travel time intended to 
minimized classes missed, limits on team activities to exclude recreation without academic 
purpose, and so forth. As directive rules of this sort are eliminated, it will be up to campuses to 
decide whether and how to replace them with local policies. 

An example to illustrate the changes underway is the proposed change to NCAA Bylaw 16.3.1. l, 
which is provided on a separate sheet [Document 3]. (The NCAA has provided information on 
many proposed changes, and additional examples are included in the general information 
packets. However, to avoid redirecting discussion to specific proposals, we cite only one 
example to clarify the overall nature of the types of tasks that deregulation will shift to 
campuses.) 

1. How should faculty involvement be structured? 

Assuming that there is agreement that faculty should be involved in the development and 
maintenance of local policies to replace abrogated NCAA policies relevant to academics: 

What should be the extent and form of that involvement (from minimal forms such as 
receiving notice of policy, to consultative or determinative roles)? 
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What types of campus governance structures would be minimally required, and how can 
their satisfacto~ function be assured? 
What aspects of such governance structures (in form, function, or performance) should be 
universally mandated through minimal-standards legislation binding on all NCAA FBS 
members? 

What wouM an optimal/acceptable solution entail? 
What elements" already exist? 

What new structures are needed? 

Background. In its previous work on campus athletics governance, COIA has focused on the 
issues binding rules and best practices for three governance components: 

¯ The Faculty Governance Body (FGB - comparable to a faculty senate) 
¯ The NCAA Faculty Athletics Representative (FAR) 
¯ The Campus Athletics Board (CAB - named variously on campuses) 

A selection of previous COlA positions concerning these components and governance issues 
appears on a separate sheet [Document 4]. 

Additional campus personnel relevant to these issues may be important to consider: e.g., athletics 
directors, compliance officers, offices of academic advising for athletes, etc. 

2. What obstacles must be overcome to reach an optimal or acceptable outcome? 

Aspects to consider here might include two broad areas: 

a) Obstacles external to the faculty 
These might include: highly mobilized state/community/campus cultures unsupportive 
of meaningful regulation; unfavorable administration or governing board relations with 
faculty or habits of operation; problematic patterns of athletics department operation or 
governance; lack of transparency or unwillingness to share information necessary for 
current or expanded faculty participation, etc. 

b) Obstacles internal to the faculty 
These might include: lack of adequate faculty governance structures; low faculty 
interest in or knowledge about campus and/or athletics governance; poor functionality 
in faculty committee/senate performance, etc. 

3. What are the priority issues in building capacity so that faculties, administrations, and 
campuses are prepared to perform new regulatory functions effectively? 
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Following the initial working sessions and a break for lunch, we will reconvene in 

plenary session to share ideas.~om the break-out sessions and develop an initial 

#st of priority issues related to local athle#cs governance under the new 

regulatory regime. Participants will then move to a second round of break-out 
sessions (3:00-4:00) to address the imp#ca#ons on conference and national 

levels. 

Session 2: 
Building structures for faculty athletics governance beyond the campus 

Campus faculties and their senates have few or no inter-campus avenues of 
communication. In a deregulated environment, where presidents, ADs, FARs, and 
groups such as compliance offices and academic advisors for athletes all have 
venues within and outside the NCAA to share information and participate in 
national-level planning, the lack of inter-school representative faculty contact will 
have the consequence of isolating senates in terms of both information and action. 
Campus athletics policies will always be under pressures created by the 
competitive conference and national environments, and with the NCAA 
eliminating the "level playing field" objective in favor of "fairness of 
competition," schools and faculties will need to understand how other schools are 
interpreting "fairness" in concrete policies and implementation. This work session 
is devoted to issues concerning forums for information sharing and articulating 
the faculty voice on conference and national levels, so that campus faculties are 
not rendered irrelevant by isolation. 

What models of inter-campus and inter-senate communication exist? 

Several existing models of inter-campus governance may help provide a starting point to the 
di scussion. 

1. Existing conference-level structures 

Despite the fact that the instability of conferences has been amply illustrated in recent years, 
conferences have created or maintained inter-campus faculty structures. Many or all conferences 
provide venues for their FARs to meet at intervals. Since conferences are already a source of 
athletics regulation beyond the NCAA, these contacts can provide the FARs a vet?- meaningful 
role in shaping policies and procedures informed by a faculty perspective. In addition, in at least 
two conferences, member schools sponsor annual meetings of conference senate leaders to 
discuss a self-determined agenda of issues of concern to faculty, including athletics. (COIA is, in 
fact, a product of such meetings.) 

2. Existing national-level structures 

As noted above, many individuals with appointed functional roles in campus athletics 
governance belong to national associations of their peers. In the case of faculty, FARs in the FBS 
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are members of two national groups: FARA and the D1A FAR Association. These associations 
share information through websites, newsletters, and national meetings. Funding is provided 
through the NCAA as part of general association governance support. 

3. Existing structures within the NCAA 

Despite its initiative towards relative deregulation, the NCAA will continue to be a dominant 
force in regulating athletics, continuing its roles in oversight, enforcement, and many aspects of 
principle and policy design. Currently, faculty are represented in the NCAA structure through 
FARs, who participate in meetings and who are among the many groups represented in the 
NCAA committee and legislative structures. This level of national FAR participation ensures 
that knowledge and values shared at the conference and national levels can be informed by and 
conveyed within the decision making processes of national athletics regulation. 

1. What types of conference-level structures should be created for representative faculty 
voices? 

The new regulatory environment within conferences will provide much greater leeway for 
variance among conference schools. In some cases, this may reflect (as the NCAA already 
envisions) different levels of resources among schools, but it may also reflect different 
interpretations of the Collegiate Model and "fairness of competition." Do conference senates 
need, in order to fulfill their campus roles, a formal mechanism to participate in information 
sharing, policy creation, and oversight of competitive fairness on the conference level? If so, 
what form should this take? To what degree might conference-level senate-based participation be 
focused on the senate chair, the FAR, some additional faculty appointee. 

2. What types of national-level structures should be created for representative faculty 
voices? 

Should FBS faculty senates have a national association dedicated to the faculty role in athletics 
governance? What would be its tasks and who would represent senates in such an organization 
(again, senate chairs, FARs, some additional faculty appointee)? How could it appropriately be 
funded? 

Should the views of senates and the recommendations they make concerning campus (and 
perhaps conference) regulation be represented formally within the NCAA structure? 

Next Steps 

As we come towards the close of Saturday work sessions, the following two 
topics should become part of the conversation: 

3. Given the inevitable gap between the cnrrent state of faculty governance with regard to 
athletics and the capacity that it will need to have once deregulation is in place, what steps 
should COIA, as the sole existing inter-senate alliance, take immediately to mobilize for 
change? 
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4. Given the limited leverage that faculties themselves - campus by campus or nationally - 
presently have over issues of athletics governance, what steps should the NCAA be 
prepared to take, immediately and in the long term, to ensure that the faculty voice is 
appropriately represented in a deregulated environment? 

The Saturday work sessions will end about 4:00. Saturday evening, members of 
the COIA Steering Committee will develop materials for the Sunday morning 
continuation of discussions on the new NCAA approach and its consequences for 
faculty. The Sunday meeting will begin (8:00-9:00) with plenary discussion of 
ideas from Saturday’s second break-out groups; the second hour, from 9:00 to 
10:00, will focus specifically on identifying concrete steps that COIA and the 
NCAA need to take immediately. 
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NCAA Information Sheet 

Breakdown of Division I rules changes 

One of the key elements of NCAA President Mark Emmert’s reform agenda is the deregulation 

of the Division I rulebook. January 19, the Board of Directors approved a series of proposals 

designed to make the rules meaningful, enforceable and supportive of student-athlete success. 

Over the years, the Division I manual has grown to include rules that many in the membership 

believe are best left to individual schools and conferences. The Rules Working Group is 

identifying those rules that are less national in scope and refocusing the rules-making process on 

a group of commitments that speak to the values and principles &Division I members. 

"Some of our rules are counterintuitive, outdated and just unenforceable. They don’t make sense 

in the world vve live in," Emmert said. "We are refocusing on the things that really matter, the 

threats to integrity, and the biggest issues facing intercollegiate athletics." 

Emmert emphasized that the goal is to shrink the manual by simplifying rules and focusing on 

student-athlete well-being The following Q&A provides more details on the deregulation effort: 

Why is the NCAA changing its rules? 

The goal of deregulation is to protect and enhance the student-athlete experience, shift the 

regulatory focus from competitive equity to fair competition and allow school s to use the natural 

advantages of geography, a talented student-athlete or deeper pockets. Over time, the rulebook 

has expanded to include rules designed to limit those things. The deregulation effort hopes to 

shift the focus from limiting the advantages of individual school s to making sure all school s 

compete within the framework of the collegiate model, in which athletics competition is an 

integral part of the student-athlete’s education. 

Why focus on fairness of competition instead of competitive equity? 

The current justification for rules as creating a level playing field has produced too many rules 

that are not meaningful, enforceable or contributory to student-athlete success. The shift to a fair 

competition model acknowledges that natural advantages exist between campuses that cannot - 

and should not - be regulated. The changes are intended to better define what fairness means in 

terms of eligible student-athletes, scholarships, the length of the playing and recruiting seasons, 

and the number of coaches. Ultimately, retaining the current rules will not impede the 

competitive shift. 

Why rely more on campus-level policies and procedures than rules for everybody in 
Division I? 
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The Rules Working Group recognizes that some schools will be pressured to adopt policies and 

procedures to not place their program at a competitive disadvantage. The new rulebook would 

require that policies be in place in specified areas, that they address key components or campus 

values and that they will be followed. NCAA violations would occur if policies are not 

developed or followed. 

When will the rulebook be reduced in size? 

The deregulation process began January 19, when the Board of Directors approved the first 

round of proposals from the Rules Working Group. These proposals will make maj or changes in 

the way the NCAA views personnel, amateurism, recruiting and benefits for student-athletes. 

The working group will have a second round of concepts for membership feedback and review 

this spring. The result of these efforts may not necessarily be a significant smaller rulebook, but 

the rules will be vastly more meaningful and enforceable. 

Why does the NCAA have to do it this way? 

The NCAA is a membership organization. The Division I membership includes 346 schools and 

31 conferences, representing a divergent group of missions, resource levels, public profile and 

student populations. Preserving this diversity is important to leaders within the division, and in 

order to do that, the working group strives to build consensus around its approach and the 

ultimate proposals it recommends to the Board for adoption. 

How will the NCAA make snre the rulebook doesn’t get back to the way it was? 

Part of the Rules Working Group’s goal is to develop a process by which each new piece of 

proposed legisl ation must pass a three-part test of being meaningful, enforceable and supportive 

of student-athlete success. The working group is taking this charge seriously and is in the early 

stages of developing a new process for rules-making 

What if some of the deregulation turns out to have unforeseen consequences? 

The working group has proposed a two-year period in which the membership can digest the new 

rules. After that period, if some areas are identified in which the working group went too far 

toward deregulation - or didn’t go far enough - changes will be considered. 

Publish date: January, 2013 
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Proposed NCAA Bylaw 20.9.1 

20.9 Division IMembership 

20.9.1 Commitments to the Division I Collegiate Model. In addition to the purposes and 
fundamental policy of the National Collegiate Athletic Association, as set forth in Constitution 1, 
members of Division I support the following commitments in the belief that these commitments 
assist in defining the nature and purposes of the division. These commitments are not binding on 
member institutions but ser~e as a guide for the preparation of legislation by the division and for 
planning and implementation of programs by institutions and conferences. 

20.9.1.1 The Commitment to Value-Based Legislation. Bylaws proposed and enacted by 
member institutions governing the conduct of intercollegiate athletics shall be designed to 
foster competition in amateur athletics, promote the Association’s enduring values and 
advance the Collegiate Model as set forth in the NCAA Constitution. In some instances, a 
careful balancing of these values may be necessaryT to help achieve the purposes of the 

Association. 

20.9.1.2 The Commitment to Amateurism. Member institutions shall conduct their 
athletics programs for students who choose to participate in intercollegiate athletics as a 
part of their educational experience and in accordance with NCAA bylaws, thus 
maintaining a line of demarcation between student-athletes who participate in the 
Collegiate Model and athletes competing in the professional model. 

20.9.1.3 The Commitment to Fair Competition. Bylaws shall be designed to promote the 
opportunity for institutions and eligible student-athletes to engage in fair competition. 
This commitment requires that all member institutions compete within the framework of 
the Collegiate Model of athletics in which athletics competition is an integral part of the 
student-athlete’s effort to acquire a degree in higher education. The commitment to fair 
competition acknowledges that variability will exist among members, including facilities, 
geographic locations and resources, and that such variability should not be justification 
for future legislation. Areas affecting fair competition include, but are not limited to 
personnel, eligibility and amateurism, recruiting, financial aid, the length of playing and 
practice seasons and the number of institutional competitions per sport. 

20.9.1.4 The Commitment to Integrity and Sportsmanship. it is the responsibility of each 
member institution to conduct its athletics programs and manage its staff members, 
representatives and student-athletes in a manner that promotes the ideals of higher 
education and the integrity of intercollegiate athletics. Member institutions are committed 

to encouraging behavior that advances the interests of the Association, its membership 
and the Collegiate Model of athletics. All individuals associated with intercollegiate 
athletics programs and events should adhere to such fundamental values as respect, 
fairness, civility, honesty, responsibility, academic integrity and ethical conduct. These 
values should be manifest not only in athletics participation, but also in the broad 
spectrum of activities affecting the athletics programs. 
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20.9.1.5 The Commitment to Institutional Control and Compliance. It is the responsibility 
of each member institution to monitor and control its athletics programs, staff members, 
representatives and student-athletes to ensure compliance with the Constitution and 
bylaws of the Association. Responsibility for maintaining institutional control ultimately 
rests with the institution’s campus president or chancellor. It is also the responsibility of 
each member institution to report all breaches of conduct established by these bylaws to 
the Association in a timely manner and cooperate with the Association’s enforcement 
efforts. Upon a conclusion that one or more violations occurred, an institution shall be 
subject to such disciplinary and corrective actions as may be prescribed by the 
Association on behalf of the entire membership. 

20.9.1.6 The Commitment to Student-Athlete Well-Being Intercollegiate athletics 
programs shall be conducted in a manner designed to enhance the well-being of student- 
athletes who choose to participate and to prevent undue commercial or other influences 
that may interfere with their scholastic, athletics or related interests. The time required of 
student-athletes for participation in intercollegiate athletics shall be regulated to minimize 
interference ~vith their academic pursuits. It is the responsibility of each member 
institution to establish and maintain an environment in which student-athletes’ activities, 
in all sports, are conducted to encourage academic success and individual development 
and as an integral part of the educational experience. Each member institution should also 
provide an environment that fosters fairness, sportsmanship, safety, honesty and positive 
relationships between student-athletes and representatives of the institution. 

20.9.1.7 The Commitment to Sound Academic Standards. Standards of the Association 
governing participation in intercollegiate athletics, including postseason competition, 
shall be designed to ensure proper emphasis on educational objectives and the 
opportunity for academic success, including graduation, of student-athletes who choose 
to participate at a member institution. Intercollegiate athletics programs shall be 
maintained as an important component of the educational program, and student-athletes 
shall be an integral part of the student body. Each member institution’s admission and 
academic standards for student-athletes shall be designed to promote academic progress 
and graduation and shall be consistent with the standards adopted by the institution for 
the student body in general. 

20.9.1.8 The Commitment to Responsible Recruiting Standards. Recruiting bylaws shall 
be designed to promote informed decisions and balance the interests of prospective 
student-athletes, their educational institutions, the Association’s member institutions and 
intercollegiate athletics as a whole. This commitment includes minimizing the role of 
external influences on prospective student-athletes and their families and preventing 
excessive contact or pressure in the recruitment process. 

20.9.1.9 The Commitment to Diversity and Inclusion. The Division I membership believes in 
and is committed to the core values of diversity, inclusion and equity because realization of those 
values improves the learning environment for all student-athletes and enhances excellence within 
the membership and in all aspects of intercollegiate athletics. The membership shall create 
diverse and inclusive environments, promote an atmosphere of respect for and sensitivity to the 
dignity of every, person, and include diverse perspectives in the pursuit of academic and athletic 
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excellence. Member institutions, with assistance from the National Office, are expected to 

develop inclusive practices that foster positive learning and competitive environments for 
student-athletes, as well as professional development and opportunities for athletics 
administrators, coaches and staff from diverse backgrounds. 
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Proposed Changes to Bylaw 16.3.1.1 on Academic Counseling & Support Services 

The jbllow’ing is one example of the way in which the regulatory approach of the NCAA is 
changing. BoldJ&ce addi#ons and indicated deletions suggest the changes; the stated NCAA 

rationale is appended. The basic thrust of these changes is to remove #mita#ons, which had been 
expressed in terms of detailed specifics, and leave to campuses decisions concerning what sorts 
of academic support should be provided to athletes and what #mitations shall apply. ]his would 
cover support commonly provided to all students, and also support to athletes that may involve 

universi(y commitments beyond those provided to all students. Issues that may inform campus 
poUcy making in this ~pec~fic area might include, f!~r example: 

En.mdng that athlelics parlicipa/ion cg~mitments do no! put athletes at an academic 
d#advan/age," ensuring /hat athletes receive academic support comparabh ~o non-a/hh/es," 
en.mdng /hat e~ccess academic support does notprovide an unearned advanlage inte~re wilh 
development g academic" skill4"pdnciples g budgeta{y re~onsibility and fairness to tuition- 
p~ing non-athlete~: Other issues could concern the external environment: e.g., principles of 
how to campus poli&’s limiting academic se~:ices mqy ~ect ,z’cmitment and competitiveness. 

16.3.1.1 Academic Counseling/Support Services. Member institutions shall make general academic 
counseling and tutoring services available to all student-athletes. Such counseling and tutoring services 
may be provided by the depamnent of athletics or the institution’s nonathletics student support services. 
In addition, an institution, conference or the NCAA may finance other academic a;vc! support, career 
counselin~ or personal development services thato_~m" im’titutio;~, 
.......... ~’- a;~d ;wccssaryJ~r ~the academic success of its student-athletes. 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules Working 

Group was formed and charged with reviewing current Division I roles with a view toward reducing the 

volume of unenforceable and inconsequential rules that fail to support the NCAA’s enduring values, and 
emphasizing the most strategically important matters. This proposal is part of a package recommended by 

the Rules Working Group designed to accomplish those objectives. This proposal will provide institutions 

and conferences with the flexibility to provide student-athletes with services that support their success and 
will enhance the student-athlete experience. Given the recent emphasis on academics and the various 

support services available, deregulating this area will allow institutions and conferences to further support 
the academic and personal success of student-athletes. 
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Existing COlA Positions Concerning Campus Athletics Governance 

Faculty Athletics Representative 

Overview Statement from "Framing She Furore" (2007) 

[see: http :iiblogs. comm psu. eduithecoiaiwp-contentiuploadsiFTF-White-Paper2.pdf] 

The Faculty Athletics Representative (FAR) should be appointed by the University President 
based on recommendation by the campus faculty governance body. The FAR appointment 
should be made for a specific term and a review of the performance of the FAR should take place 
prior to reappointment. Such a review should include meaningful participation by the campus 
faculty governance body, or the Campus Athletics Board. 

In "Campus A thletics Governance: ]he FaculO, Role" (2004), COlA formulated over 30 bess 
practice guide#nes for the FAR posi#on. Among these are the following examples [Jot" the fidl 

#st, see: http :iiblogs.comm psu. eduithecoiaiwp-contentiuploadsiFTF-White-Paper2.pdf] : 

The appointment of the Faculty Athletics Representative shall be made by the President; the process 
of appointment shall involve meaningful consultation with the elected body that exercises campus- 
level faculty governance; the appointment shall be made for a specified term; a review of the 
performance of the Faculty Athletics Representative that includes meaningful participation by the 
elected faculty governance body shall take place prior to any reappointment. If no elected faculty 
governance body exists on a campus, the campus athletics board shall be the consulting body. 
(proposed as an NCAA b~vlaw) 

The FAR: 
position is defined by a written job description, which has been reviewed and approved by the 
President, in consultation with the Campus Athletics Board (CAB), Faculty Governance Body 
(FGB), and Athletics Director. 

¯ has regular access to the President or Chancellor of the institution or campus. 
, operates from an office that is located outside both the department of intercollegiate athletics and 

the academic athlete advisement center. 
¯ ensures that all procedures and roles related to student eligibility are fulfilled. 
¯ is available to meet with athletes on an individual basis. 
, reports regularly to the Faculty Governance Body. 
¯ sits on the Campus Athletics Board. 
¯ sits on search committees for athletic administrators and head coaches. 
, selwes as a leader or committee member for NCAA Athletic Certification. 
¯ serves on conference and/or NCAA committees. 

Faculty Governance Body 

Overview Statements from "Framing the Furore" (2007) 

Leaders of campus faculty governance body should report annually to the University President 
(1) that the faculty has been able to fulfill its responsibilities in regard to athletic governance, or 
(2) that it has not, in which case the report should specify the obstacles that have prevented it 
from doing so. These reports should be made available to the NCAA during re-certification. 

The Athletics Director, Faculty Athletics Representative and the Campus Athletics Board 
chair should report orally and in writing at least once a year to the campus faculty governance 
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body. Their reports should include a focus on academic benchmarks including the APR, GSR, 
graduation rates and the percentage and progress of student athlete special admits. 

In "Campus Athletics Governance: The Faculty Role, "COIAformulated 12 best practice 

guide#nes for the FGB. Among these are the following examples: 

The FGB elects members to the CAB or nominates a stipulated number of individuals for appointment 
to each faculty position on the CAB, from among which the President selects appointees. 
The faculty chair or president of the FGB consults regularly with the FAR and chair of the CAB to 
learn of issues that may be of concern to the faculty. 
The faculty leader of the FGB consults at least annually with the President concerning the success of 
the faculty in fulfilling its athletics governance responsibilities. 

Campus Athletics Board 

Overview Statement.#om "Framing the Furore" (2007) 

Each NCAA member institution should establish a Campus Athletics Board. The charge of this 
Board should be to monitor and oversee campus intercollegiate athletics. A maj ority of Board 
members should be tenured faculty who should be appointed or elected through rules established 
by the campus faculty governance body. The Faculty Athletic Representative should be an ex 
officio voting or non-voting member of the Board. The chair of the Board should be a senior 
(tenured) faculty member. An Athletics Director should not be chair. 

Major athletic department decisions (e.g., hiring of the athletic director and key athletic 
department personnel, changes in the total number of intercollegiate sports, initiation of maj or 
capital projects, etc.) should be made in consultation with the Campus Athletics Board and 
leaders of the campus faculty governance body and appropriate faculty committee(s). 

In "Campus Athletics Governance." The Faculty Role, "COIAformulated 12 best practice 
guide#nes for the FGB. Among these are the following examples: 

The Board has clearly established functions and responsibilities that are acknowledged by the 
president of the institution. 
The Board includes faculty and academic administrators (including the AD) who are highly respected 
by peers for their research, teaching, service, or administrative work outside intercollegiate athletics. 
The Board has a specified relationship to the Faculty Governance Body. 
The Board reviews data on admissions decisions, including progress and graduation success rates by 
admission category. 
The Board, by FGB policy or in tandem with the FGB, establishes policy for normal progress and 
grade point average that meets or exceeds NCAA and conference requirements, where this is 
consistent with the institution’s standards for other students. 
The Board, by FGB policy or in tandem with the FGB, guides athletics program decisions by 
establishing policy for excused absences and maximum amount of missed class time for athletic 
competition. 
The Board reports activities, on at least an annual basis, to the FGB. 
The Board coordinates informational rcports to the FGB, given by the Chair of the Board and/or the 
Faculty Athletics Representative. 
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Coalition on Intercollegiate Athletics, Steering Committee 

INCREASING FACULTY ENGAGEMENT IN A DEREGULATED ATHLETICS CONTEXT 

February 2013 

The Coalition on Intercollegiate Athletics, an alliance of Football Bowl Subdivision (FBS) 
faculty senates, appreciates the initiative taken by the NCAA to consult on issues related to the 
imminent decentralization and deregulation of many areas of college sports. The proposed 
deregulation includes a shift from a centrally administered rules-based system that enforces 
competitive equity to a local, values-based system; the reduction of the scope of NCAA 
enforcement; and replacement of the NCAA’s ten-year recertification process with an annual 
Institutional Performance Program (IPP). The result is that schools will have to adhere to 
standards of fair competition that to a significant degree they themselves define and implement. 
For the athletics enterprise to retain integrity over time, schools will need to monitor and enforce 
campus adherence to the core values of the NCAA Collegiate Model. 

Faculty engagement in athletics governance must play a critical role in this new- deregulated 
world. Faculty maintain a unique commitment to academic standards that will support values 
adherence, and the institution of tenure, on campuses where it is granted, allows faculty to speak 
with independence not practically available to others. These factors are strong institutional bases 
for seeking an increased faculty role in a less regulated environment. 

The NCAA’s new decentralized structure requires increased institutional commitment to the 
values of the Collegiate Model through stronger checks and balances among campus groups who 
share responsibility for the academic mission and for the enhancement that athletics can bring to 
that mission. This will mean a change in the status quo on many campuses, and it will not happen 
without the support of admini strations and governing boards, and the active participation of 
athletics department leaders, FARs, and faculty. 

Because these issues are not ones that the NCAA can fully legislate top-down, 
we strongly recommend that the NCAA seek to convene a broader summit of 
Presidents, Athletics Directors, FARs, and COIA representatives to discuss the 
design of a more sustainable system for athletics governance. We offer our 
ideas here as an initial contribution to such a discussion, focusing on the 
particular issue of more productively engaging faculty. 

The model proposed in this document is based on COIA’s belief that if the faculty contribution 

to athletics governance is to be effective, it must be present on three levels: campus, national, 
and conference. What follows is a model for how- faculty engagement can be constructively 
enhanced at each level. This model is strictly conceptual: the specific operational forms will vary 
according to the diverse systems and traditions among the 125 campuses and eight conferences 

of the FB S. 

1. Campus level facnlty engagement in athletics ~overnance 

There are three current athletic governance components at the local institutional level in which 
faculty play a role: 
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The Faculty Athletics Representative (FAR). By NCAA legislation, all FBS campuses 
have an institutionalized faculty presence in athletics governance in the form of the FAR. 
The FAR is an indispensable component of good governance, and must remain the key 
element of any strengthened governance structure. 

The Faculty Governance Body (FGB). Approximately ninety-five percent of FBS 
campuses organize the governance functions of the campus-level faculty through some 
form of FGB, such as a faculty senate or a university senate with predominant faculty 
membership. The form of the FGB varies greatly across campuses; however, its near- 
universality makes it an available and essential tool to incorporate the faculty perspective 
on athletics governance under a less regulated regime. 

The Campus Athletic Board (CAB). Most campuses also have a CAB with a degree of 
faculty presence. Like the FGB, the CAB is different on every campus; however, where it 
performs a serious oversight role, it can be important part of effective local athletic 
governance. 

The FAR, FGB, and CAB function with varied degrees of effectiveness on FBS campuses.* On 

individual campuses there may be a need to improve the capacity and performance of some of 
these components, but any approach to developing a strong system of balanced athletics 
governance at the campus level should begin with these existing tools. 

New Local Components: 
The Academic Integrity Group (AIG) & Senate Athletic Representative (SAR) 

Deregulation creates the need for individual campuses to set and monitor athletic policies in new 
areas, including those bearing on academic integrity, which is the responsibility of campus 
faculties at most or all institutions. For campus faculty to perform this function constructively 
and consistent with the faculty’s historic independence and commitment to academic integrity, a 
fourth component is needed: a new committee or subcommittee that we will call here the 
Academic Integrity Group (AIG), chaired by a tenured faculty member whom we will here call 
the Senate Athletics Representative (SAR). 

The charge of the AIG would be to set new policy concerning athletics matters that bear on 
academic integrity, to monitor the campus implementation of all such policies, to report on a 
regular basis to the FGB, and to provide the NCAA with an annual report confirming the due 
diligence of the AIG and its ability to perform its assigned role. Although the specific form of the 
AIG would be determined by each campus, each AIG should share these features: 

Voting members shall be tenured faculty without administrative appointments 

Voting members shall be appointed by the FGB for multi-year terms 

Voting members shall not receive any form of athletics perquisite 

The SAR shall be appointed by the FGB for a term exceeding that of other AIG members 

* COIA has developed detailed best practice guides concerning the structure and operation of all three ("Campus 
Athletics Governance: The Factflty Role" [2004]). These best practice standards can help form the basis for a "tool 
kit" to strengthening capaci~r in these critical components, where necessary. 
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The FAR shall serve as a non-voting ex officio member 

We also recommend that the SAR and FAR serve as non-voting ex officio members of the FGB. 
For both practical and principled reasons, the goals of this model cannot be accomplished by 
fusing the roles of SAR and FAR in a single individual. The functions of the two roles are 
distinct in terms of developing and implementing policy; moreover, the SAR’s role in enabling 
the independent perspective of the faculty to serve as an institutional balance under a deregulated 
system requires a principal reporting line to the FGB, while the FAR is and should continue to be 

a Presidential appointee. 

We envision the AIG as a faculty governance committee whose focus and competence will 
encourage university administrations to provide full transparency with regard to information 
necessary to the proper function of the AIG, including data that will allow it to effectively 
monitor for potential cases of academic fraud on campus. In this regard, it will be critical that the 
AIG, along with the FAR, participate in preparing materials for the NCAA IPP, and that the IPP 
report from the NCAA be shared with the AIG and the FGB to enable the AIG to be successful. 

We also envision the SAR as a key component of a strengthened faculty role beyond the campus, 
as will be discussed in the following sections. 

The following diagram is a schematic outline of the relations among these four campus elements, 

as envisioned in this document (the AIG, pictured separately here, could on many campuses be 
an all-faculty subcommittee of the CAB): 

AIG: Academic Integrity Group 

CAB: Campus Athletics Board 

FGB: Faculty Governance Body 

SAR: Senate Athletics Representative 

......... ~ ex officio membership 

~ reporting function 
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This structural scheme depends on regular communication between all local components, 
including the FAR, FGB, CAB and AIG. We wish to emphasize that the Athletic Director and 
University President must also be regular contributors to these interactions. 

2. National level faculty engagement in athletics governance 

Strengthening the FBS FAR Organization. For COIA, the national level means the FBS, as 
organized through the NCAA. The keys to effective faculty engagement at this level include the 
continued strengthening &the FBS FAR Association, which is an established and effective 
forum for information sharing and a faculty voice at the national level. 

Senate Athletic Representative (SAR) Reports and Orientation. From the national perspective, 
one major change we propose in campus-based governance is the addition of an FGB-appointed 
Senate Athletics Representative, and in this respect we have two proposals. One is that the 
annual certifications and reports sent by SARs to the NCAA on faculty due diligence and the 
state of governance from the faculty perspective, be reviewed by an NCAA committee of FARs, 
appointed by the FBS FAR Association to address such academic integrity issues. 

We also propose that the NCAA provide orientation seminars for new SARs, similar to its 
current orientation for newly appointed FARs. Our goal here goes beyond education: in the same 

way that college presidents, athletics directors, and FARs escape the insularity of single-campus 
perspectives through regional and national meetings, SARs, as the chief representatives of 
campus faculty governance in athletics oversight, need opportunities to share experiences and 
build social networks essential to escaping campus particularism. This orientation will help 
faculties develop the capacity to contribute to their campuses from a broader perspective. 

We understand that the decentralization and deregulation on the national level is an experiment, 
the success of which is to be reviewed after a period of two years. We urge the NCAA to include 
faculty governance representatives meaningfully in the assessment of deregulation and in the 
design of any further deregulator5, steps. 

3. Conference level faculty engagement in athletics ~overnance 

Conferences perform certain types of regulator?- functions as a product of specific agreements 
among their member schools. These functions are likely now" to become far more critical. With 
the NCAA shift to a fair competition standard, the conference will become the sole level with a 
critical stake in level-playing-field criteria and the power to sanction deviations from accepted 
conference norms if campus-level governance fails to enforce them. 

Information Sharing at the Conference Level. We recommend, therefore, that the NCAA, which 
receives annual reports from AIGs on conference school policies and implementation, provide 
these reports to the conferences. As conference FARs typically meet on a regular basis and have 
input into conference-regulated aspects of athletics, so should SARs meet to review the work of 
their policy making committees on matters concerning academic integrity. SAR groups will be 
charged with reviewing policy initiatives by campus AIGs, both in response to initial NCAA 
deregulation and then ongoing, and with developing and maintaining best practice guidelines that 
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express conference norms from the standpoints of both fairness in competition and competitive 
equity. 

Conference SARs, meeting periodically as a multi-campus faculty group, will benefit in escaping 
the parochial perspective of a single campus in ways described earlier regarding national 
gatherings. They will be able to convey these more broadly based views to their campus FGBs, 
just as FARs currently inform CABs on many campuses. 

The following diagram represents the concept we propose at the conference level: 

Conference 

FARs I SARs 

iReceives & reviews AIG reports 

~ SAIl 

Figure 2 

The interaction of campus, 

conference, and national levels 

AIG: Academic Integrity Group 

SAR: Senate Athletics Representative 

COlA recognizes current and long-term issues of stability at the conference level, and the 
strength of the economic forces that have led to accelerating realignment. It is likely that these 
forces will continue to destabilize conferences. However, the growing role of conferences, which 
are not themselves based on an academic missi on, is itself an argument for strengthening 
conference-based cohorts of academically committed faculty concerned with issues of academic 
integrity. 

Summary 

The proposals developed here are designed to increase faculty engagement in intercollegiate 
athletics at the campus, conference, and national levels. Only a set of checks and balances that 
actively engages the commitment and independence of faculty can adequately respond to the 
new deregulatory environment. The models we propose make use of existing structures with only 

a small number of new" features. The changes are modest, but depend on a change in attitudes on 
many campuses on the part of administrators and faculty alike. COIA representatives look 
forward to di scussing these and other approaches with FAR colleagues, members of the NCAA 
administration, and with the presidents and athletics directors at our institutions. 
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Teleconference March 28, 2013 

Participants: 

Jim Atwood, University at Buffalo 
John Bruno, The Ohio State University 
Fred Green, Troy University 
Jean Per1% University of Nevada 
Dennis Philips, University of Southern Mi ssissippi 
Josephine (Jo)Potuto, University of Nebraska, Lincoln 
Martha Putallaz, Duke University 
Brian Shannon, Texas Tech University, Chair 
David Szymanski, University of Cincinnati 
Steve Turner, Mi ssissippi State University 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") 
in accordance with NCAA policy regarding minutes of all Association entities. While certain 
items on the NCAA 1A Faculty Athletics Representatives Board of Directors meeting’s agenda 
were acted on at various times throughout the meeting, all final actions within a given topic are 
combined in these minutes for convenience of reference.] 

Welcome to David Szvmanski. The Board welcomed David Szymanski, faculty athletics 
representative at the University of Cincinnati, who was participating in his first 
teleconference. 

° Preparation for September’s 1A Faculty Athletics Representatives In-Person Meeting. 
The Board reviewed the draft agenda and discussed firming up the schedule. It was 
agreed that questions for panelists could be submitted beforehand to aid the flow of those 
presentations. Other points of discussion included: 

Presentation on NCAA research used to inform academic policy decisions. - John 
Bruno reported that Todd Petr with the NCAA research staff has agreed to 
present. 



Summary of the NCAA 1A 
Faculty Athletics Representatives 
Board of Directors Teleconference 
March 28, 2013 
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Media panel featuring Jay Bilas and possibly others. - Martha Putallaz reported 
that she will ask Jay after the basketball season if he would prefer being part of a 
panel or presenting on his own. 

Disparity of relationships between coaches and student-athletes and faculty and 
students. - Jo Potuto reported that it may be difficult to get an active women’s 
basketball coach on her panel for student-athlete treatment due to the recruiting 
calendar. They may opt for a men’s basketball coach instead. Rhonda Hatcher or 
Paul Rogers may be able to secure a men’s basketball student-athlete. 

A scientific/research topic. Considering one of the following: 

(1) Sleep deprivation and the impact it has on athletics and academic 
performance. - Jim Atwood reported that he has researched the work of 
Eve van Cauter at the University of Chicago, who has done extensive 
research on the impact of sleep loss on glucose metabolism, as a possible 
presenter. 

(2) Psychological impact of abusive or inappropriate language used by 
coaches. - The group determined that if the sleep deprivation presentation 
works out, this may not be pursued. 

N4A Request for Review/Comment/Possible Support of Their Feedback to the NCAA 
Division I Committee on Academic Performance. - Brian Shannon requested feedback on 
the draft of the letter of support for the N4A’s position on changes to initial-eligibility 
standards. He noted that several members had already provided their thoughts and 
encouraged others to do so as soon as possible. 

4. Adjournment. The meeting adjourned at 1:10 p.m. 

http:/idocutnentcenter.ncaa.org/msaa/atna/All Adminis/rators/Yurk, Katy/DI F:~dR Board/March 28 Minutes IA FAR.doc~/KEY:h~j/032913 



SUMMARY OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

1A FACULTY ATHLETICS REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference April 25, 2013 

Participants: 

Jim Atwood, University at Buffalo 
David Clough, University of Colorado 

Fred Green, Troy University 

Dennis Phillips, University of Southern Mississippi 

Josephine (Jo) Potuto, University of Nebraska, Lincoln 
Martha Putallaz, Duke University 

Brian Shannon, Texas Tech University 

David Szymanski, University of Cincinnati 
Jack Thomas, New Mexico State University 

Steve Turner, Mississippi State University 

Diane Dickanan, NCAA 
Jennifer Fraser, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") in 
accordance with NCAA policy regarding minutes of all Association entities. While certain items on the 
NCAA 1A Faculty Athletics Representatives Board of Directors meeting’s agenda were acted on at 
various times throughout the meeting, all final actions within a given topic are combined in these minutes 
for convenience of reference.] 

The meeting called to order at 12:33 p.m. Eastern time by the chair, Brian Shannon. 

Update on the September 1A Faculty Athletics Representatives In-Person Meeting. Brian 
referenced the draft agenda he distributed prior to the teleconference. The following updates 
were provided: 

Media panel featuring Jay Bilas. - Martha Putallaz reported that Jay Bilas intends to 
arrive Sunday and stay over Monday. The Board decided he can appear as an individual 
rather than as part of a panel, but agreed to solicit questions before his session in addition 
to allowing attendees to ask questions while present. The Board also discussed the 
timing of this session and intends for it to occur Sunday afternoon in an attempt to engage 
the Division I director of athletics group. 

Disparity of relationships between coaches and student-athletes and faculty and students. 
- Jo Potuto reported that there will be five panelists and a moderator for this session. 
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Paul Rogers has invited LarD" Brown, but there is no word as to whether or not he can 
attend. 

Scientific topic. - iDennis iPhillips reported that Stacey iHall, associate director at the 
National Center for Spectator Sports Safety and Security will be available to present. He 
may ask if the director, Lou Marciani, can also make the meeting. Jim Atwood reported 
that he will proceed with a sleep researcher for the 2014 meeting. 

Directors of Athletics Meeting about Possible Greater Involvement in NCAA Leadership. Jo 
noted that she senses a major shift in Division I governance as an outcome of directors of 
athletics meeting to discuss what they perceive as a diminished leadership role. The Board 
discussed the question of institutional control and the "campus voice," and expressed concern that 
faculty athletics representatives could be left out of a new model. Jo brought up the need to have 
some time at the September meeting to address new developments. 

Follow-up on the Board’s Response to Coalition on Intercollegiate Athletics’ Proposals. Jenn 
Fraser provided some background regarding the NCAA staffs role with Coalition on 
Intercollegiate Athletics (COLA). She noted the staff attends COlA’s meetings, but the NCAA 
does not provide any financial support to that organization. Brian noted that while COlA 
continues to t~ to develop a role or purpose, the Board has already responded with the position 
that COIA’s proposed governance concept is not workable. The Board determined that it is 
important to maintain open communication with COLA, at least at the leadership level. Members 
noted that they trusted Brian’s judgment in interactions with COIA leadership. 

NCAA Division I Committee on Academic Performance and Initial-Eligibility Standards. David 
Clough provided an update on the NCAA Division I Committee on Academic Performance’s 
April meetings. He noted that the committee will send the NCAA Division I Board of Directors 
feedback on the initial-eligibility standards that includes support for the nainimum core-course 
grade-point    average    of    2.300    for    competition    eligibility    and    the 
core-course progression (i.e., 7/10/16) effective 2016. He further reported that the committee also 
supported the intermediate sliding scale, effective in 2018. 

Rules Working Group Update. Brian provided an update on the work of the Rules Working 
Group. 

6. Adjournment. The meeting adjourned at 1:36 p.m. 

http:/idocutnentcenter.ncaa.org/msaa/atna/All Administrators/Yurk, Katy/DI FAR Board/April 25 1A F~M’R Minutes.docz~/KEY:h,j/050113 



Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 
Moore, Melinda <MELINDA.MOORE@TTU.EDU> 

Tuesday, June 18, 2013 3:55 PM 

DIV- 1A-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

FW: 1A FAR Statement on College Football Playoffs 

1A FAR Press Release re College Football P|ayoff.pdf 

The attached was tra~smitted today to various p~’ess ou[tets. 

Fro~: Moore, Melinda 
Sent: Tuesday, June 18, 2013 2:53 PM 

To; Moore, Melinda 
Subject: 1A FAR Statement on College Football Playoffs 

Attached please find aJtme 18, 2013, press statement by IA FAR on the College Football Playoffs. 
Melinda Moore 

Administrative Assistant - ~[A FAR 

Texas Tech Law School 

806-742-3990 x306 

Assistant to Prof. Brian Shannon 

Texas Tech University School of Law 

President, 1A FAR 



Board of Directors 

Brian D. Shannon 
President 
Texas Tech University 
Big 12 Conference 

Fred Green 
Vice President 
Troy University 
Sun Belt Conference 

Jim Atwood 
Secretary/Treasurer 
Umversity at Buffalo 
Mid-American Conference 

Josephine (Jo) R. Potuto 
Immediate Past President 
University of Nebraska 
Big Ten Conference 

John Bruno 
Ohio State University 
Big Ten Conference 

David Clough 
Umversity of Colorado 
Pacific-12 Conference 

Jean Perry 
University of Nevada 
Mountain West Conference 

Dennis Phillips 
University of Southern 
Mississippi 
C onference USA 

Martha Putal|az 
Duke University 
Atlantic Coast Conference 

David Szymansld 
University of Cinci,mati 
Big East Conference 

Jack Thomas 
New Mexico State University 
Western Athletic Conference 

Steve Turner 
Mississippi State University 

Southeastern Conference 

FAC U LTY AT H L ET I CS 

REPRESENTATIVES (FAR) 
Academics & Athletics as an Inte.wated W;~ole: on Catnpus, in Gover,,~ance 

News Release: NCAA Faculty Athletics Representatives at Division I FBS 
Institutions Speak Out 

on 
THE NEW FBS COLLEGE FOOTBALL PLAYOFF 

FOR IMMEDIATE RELEASE 
June 18, 2013 

The ink is barely dry on the long-term agreement recently reached by FBS 
conference commissioners and the BCS Presidential Oversight Committee for a 
four-team college football playoff system, yet there are already individuals both 
within college athletics and from the media calling for more. Enough is enough. 

The 1A FAR* believes the conference commissioners and BCS Executive 
Director Bill Hancock were thoughtful in developing a four-team playoff system 
that endeavors to strike an appropriate balance between athletics, academics, and 
student-athlete welfare. We are aware that in developing the contours of the new 
College Football Playoff, the commissioners had before them many possible 
configurations. The four-team playoff structure that emerged preserved the bowl 
system and was mindful of both our institutions’ academic calendars and the 
overall well-being of our football student-athletes. 

Texas Tech Law- Professor Brian Shannon, President of 1A FAR and FAR for 
Texas Tech, stated, "We applaud the scheduling plan that sets the dates for the six 
major bowls - including the two semi-final games - on either January 1 or 
December 31. Doing so permits the avoidance of games that conflict with our 
institutions’ final exams for the fall term, and also avoids extending the season 
into the beginning of the spring semester." Although 1A FAR would have 
preferred that the date for the championship game be scheduled no later than a 
week follo~ving the semi-final games, it appears that dates thus far selected for the 
championship games will avoid conflicts with the start of most FBS institutions’ 
spring classes. 

Nebraska Law Professor Jo Potuto, FAR at Nebraska and immediate past 
president of 1A FAR, added, "Some FBS FARs opposed moving to a playoff 
system, and we know of no FBS FAR support for a playoff that entails more than 
four teams." Data reveal that academic performance of football student-athletes 

Texas Tech University School of Law ¯ Lubbock, Texas 79409-0004 ¯ DD Phone: 806-742-3990 x259 ° E-maih brian.shannon@ttu.edu 



is adversely affected during the season; football teams have the second lowest NCAA academic 

performance rate (APR) (only men’s basketball is lower); and football student-athletes have by 
far the most competition injuries per player of any collegiate sport and are second only to 
wrestling in practice injuries. See h.t..t.p..;~../.~.~.:...~.~.c.‘.~£&r.:..~..rg./..a...r...c..~.~i~:..e../.~.t.~.t.~-~-P~.~-~.~.~J~L 
Professor Potuto added, "It is clear that the overall well-being of football student-athletes both 
academically and otherwise is directly impacted by the total number of games they play, the time 
between games, and the overall length of the competitive season - inclusive of bowls and 
playoffs. Unfortunately, sports history is replete with examples of playoffs that expand to include 
more teams and more games. That would be an extremely misguided approach for FBS football 
student-athletes." 

Accordingly, although 1A FAR is supportive of the new College Football Playoff plan, we note 
that each year football student-athletes at two institutions will be playing as many as 15 games 
(12 in the regular season, a conference championship game in many of our conferences, the 
semi-final, and the championship). But, as 1A FAR President Shannon added, "The four-team 
College Football Playoff design is far superior to any expanded playoff system that would add 
more teams playing more games over more weeks, thereby further interfering with academic 
obligations, inevitably overlapping with final exams and extending into a second semester, and 
increasing risks for serious injuries. FBS FARs would strongly oppose any further playoff 
expansion." 

Let us allow the four-team playoff system to play out, and keep in mind that there are many more 
issues at stake than fan enj oyment or revenue enhancement. 

Contacts: Prof. Brian Shannon, FAR, Texas Tech University, President, I A FAR Board- 
email: bri an. shannon@tmedu; phone: 806-224-3685 
Prof. Jo Potuto, FAR, Nebraska, Immediate Past President, 1A FAR Board - 
email: jpotuto! @unl_edu; phone: 402-540-9243 

* The 1A FAR is comprised of the Faculty Athletics Representatives (FARs) from NCAA Division I institutions in 

the Football Bowl Subdivision (FBS), formerly known as Division 1A. NCAA bylaws require that each institution 

designate a faculty member as lhe FAR; the FAR is part of lhe membership governance structure in athletics 

conferences and the NCAA. The mission of the 1A FAR is to advocate for effective interaction and academic and 

fiscal balance between an institution’s academic mission and its intercollegiate athletics program. The organization 

addresses issues unique to Division I FBS institutions, which requires a careful balancing of academic versus 

athletic interests, along with maintaining a focus on matters pertaining to student-athlete welfare. 

~ [~/}l ,ONEAJ~A~.O~G       D[V-JA-I~’ARS’-L]STI~,@LIST~I~2RKBUf~’UALO, EDU 

Texas Tech University School o fLaw ¯ Lubbock, Texas 79409-0004 ° DO Phone: 805-742-3990 x259 ° E-maih brian.shannon@ttu.edu 



From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Shannon, Brian <BRIAN.SHANNON@TTU.EDU> 

Wednesday, June 19, 2013 6:00 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

I~W: Emmert embraces AD’s as part of future directions, decisions 

FYI - iVlost of you probably saw one of several stories in the last few days that NCAA President Mark Emmert has decided to put together an advisory committee of 10 ADs to meet with him 
and top staff on a regular basis. The below clip from the Cleveland paper is one of a number of similar stories about the recent decision. I suspect that you might have reacted like I did. That 
is ... this is a good move, but what the FARs? If there are indeed going to be yet more shifts in the NCAA governance structure the FAR voice needs to be heard. 

Brian Shannon 
FAR, Texas Tech 

NCAA president Mark Emmert embraces athletic directors as part of future directions and decisions 

Elton Alexander 

Cleveland Plain Dealer 

19 June 2013 

CLEVELAN]-), Ohio - NCAA president Mark Emmert, often under fire from much of the NCAA membership, appears to be making a move to appease the masses. 

Time will tell whether this move is with an olive branch, or a switch. 

Emmert has decided to put together a council of 10 athletic directors to meet regularly" with him and his senior staff The idea is to get the NCAA’s ear closer to the ground than dealing only 
with college presidents when it comes to the direction and decision-making in the NCAA 

For example, this move could help eliminate the quagmire that developed when Emmert decided athletes should get paid, but had no idea about the impact it would have, leading to the rule 
to be tabled. 

This comes as Emmert continues to face criticism for everything from his management style to recent revelations that his erfforcement division misused its power, particularly in the still- 
u~esolved case with the Miami Hurricanes. 

Locally, Emmert’s decision has drawn a mixed reception, indicative of Emmert’s often polarimng tenure as NCAA president, which started in 2010 

Kent State athletic director Joel Nielsen said; "I think it’s a positive move I think it’s a positive step Some of the direction we’ve gone the last 10 years, from an AD standpoint, has been 
with limited input ~[’rom ADs) when these bylaws and procedures are being put Jk~rth in draft form Sometimes the cart gets in front of the horse a little bit. We (ADs) can give some 
constructive guidance earlier in the process" 

But some view this new committee as a potential next step toward a fourth division in the N(;AA, where the six powerful "Bowl Championship Series" football-dominant conferences - 
American Athletic Conference 07~rmerly the Big East), Atlantic Coast, Big Ten, B~g 12, Pacific-12 and Southeastern - continue to power through their agenda. 

If Emmcrt has real intentions for reform with his 10-man c ormnittee of athletic directors, then whom he puts on that corrm~ittee will say a lot about what direction he wants to go. 

Cleveland State AD Jotm Parry is apprehensive about where this could be going. 

"There has been a group (of ADs) that has met alrea@ in California," Parry said. "My sense is, it will be one (AD) from each of the (six) conferences, one from Division I-AA, one from 
Division III, and one or txvo frora the rest of us. 

"It will be significant big-tirne football. Emmert is in damage-control mode, no question about that. But at least he knows now, he needs to listen. Most of us non-BCS people third: this is all 
going to lead to Db,~ision IV." 
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Subject: 
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Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Moore, Melinda <MELINDA.MOORE@TTU.EDU> 

Wednesday, June 26, 2013 4:46 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Letter from ACC FARs to NCAA President 

Emmert letter re legislative m~d governance pmcess.pdf 

Attached is a letter that Bob Taggart, ACC President and EAR at Boston College, recently sent to NCAA President Mark Emmert. 

Melinda Moore 
Administrative Assistant - 1A FAR 
Texas Tech Law School 
806-742-3990 x306 



June 21,2013 

BOSTON COLLEGE 

t~I NAN CE DEPARTMENT 

CARROLL SCHOOL Oi¢ MANAGEMENT 

Dr. Marl< A. Emmert, President 

The National Collegiate Athletic Association 

700 W. Washington Street 

P.O. Box 6222 

Indianapolis, Indiana 46206-6222 

Dear President Emmert: 

Recently, the Atlantic Coast Conference (ACC) Faculty Athletics Representatives (FAR) met for our annual 

Spring Meeting. As we discussed recent and possible future legislative actions by the NCAA Board of 

Directors, a number of concerns were raised about the legislative and governance process that has been 

in place during the past two years. My ACC FAR colleagues have charged me with expressing these 

concerns to you and have participated in drafting this letter. 

We are in sympathy with the overarching mission of making the NCAA’s rules simpler and more easily 

enforceable. We also understand the desire to move the legislative process along in a timely fashion and 

not allow itto become bogged down. However, we are concerned that a number of the measures taken 

to move the process expeditiously have come at the expense of a truly effective process that will win 

maximum support among the membership. 

First, we believe that the process of formulating new legislation has lacked effective input from groups 

who must implement that legislation on a day-to-day basis. Rapid and far-reaching legislative change 

can result in unintended consequences, which those who will be charged with implementation are best 

able to anticipate. Thus, we fee! that more consultation with the campus implementation groups as the 

legislation is formulated can help avoid unintended results. For example, we believe that the initial 

Miscellaneous Expense Allowance legislation could have benefited from additional consultation with 

campus financial aid officers and those charged with overseeing Title IX compliance. 

Second, we believe that attempts to speed the process along have sometimes overlooked the realities of 

competition and recruiting schedules. The Rules Working Group has offered opportunities for all parties 

to comment on proposed recruiting deregulation initiatives, but the timing of those opportunities has 

not always been conducive to generating the most complete responses. Comments were solicited on an 

almost continuous basis with short turn-around, rather than on a predictable cycle, so that important 

issues were not always fully vetted on campus. To get effective input from coaches, for example, it must 

FULTON HALL 330, 140 COMMONWEALTH AVENUE, CHESTNUT HILL, MA O2467 
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be recognized that it is very difficult to get the full attention of coaches who are in the middle of their 

competition schedules or at the peak of their recruiting efforts. 

Third, we are concerned that the rationale for legislative actions has not always been communicated 

clearly and effectively. For example, the most recent Initial Eligibility standards legislation overturned 

the new standards that had previously been approved and went against the urging of the Academic 

Cabinet, but we do not believe that the reasoning behind the latest legislation has been made clear to 

the membership. 

Finally, the process seems predicated on deregulation, which can be applauded until the degree of 

deregulation results in unintended negative consequences for students, coaches and institutions. These 

outcomes, in combination with the process issues raised above have resulted in confusion and 

considerable frustration, which hampers confidence in the effective governance of the organization. We 

are all eager to see positive change and willing to support positive efforts that are communicated 

carefully and effectively. 

In summary, we believe that attempts to move the process of legislative reform expeditiously, however 

well intentioned, have sometimes gotten in the way of an effective process, and have often resulted in 

outcomes the membership cannot support. We would urge a more cautious, inclusive and clearly 

communicated process for ongoing and future legislative efforts. 

Sincerely, 

Robert A. Taggart 

President, Atlantic Coast Conference and 

Faculty Athletics Representative, Boston College 

Atlantic Coast Conference Faculty Athletics Representatives 

John Swofford, Commissioner, Atlantic Coast Conference 

Brad Hostetter, St. Associate Commissioner, Atlantic Coast Conference 

Dr. Nathan O. Hatch, President, Wake Forest University and Chair, NCAA DI Board of Directors 



From: 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <putallaz@duke.edu> 

Wednesday, June 26, 2013 4:47 PM 

Robert Taggart (robert.tagga~.,bc.edu); Nick Halley <hadley@umd.edu>; ’Carolyn Callahan (cmc@virginia.edu)’; Lany Killough 
(lany@vt.edu); Sam Pardue (slpposc@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edu>; ’carmicha~wfu.edu (carmicha@v~4"u.edu)’; 
.lanie Hodge <HODGE@clemson.e&t>; Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Pamela Perrewe’ <pperrewe@cob.l~u.edu>; 
Ma~dn P. Dawldns (mdawkin~!miami.edu); saa01 @pitt.edu; mjwasyle@ma_wa, ell.sy~.edu; Tficia Bellia (pbellia@nd.edu); Elaine Wise 
(eowise01 @louis~’ille.edu) 

FW: Final version of letter to President Emmert 

Fellow ACC FARS, 

I just wanted to let you know how well received Bob’s letter }~as 13een with the 1A FAR Board. I have copied Brian Shannon’s response below~ He also sought 

permission to post it on the :1.A FAR listserve. This is the second time Bob has written a letter on behalf of the A(.(. FARS. Clearly Bob will go down as the rabble- 

rouser FAR of all time. Thank you Bob. 

From-’ Shannon, Brian [mailto:BRIAN.SHANNON@ttu.edu] 
Seat-’ Wednesday, June 26, 2013 2:51 plVl 

To,, Mar[ha Putallaz, Ph.D. 
S~bject,, RE: Final version of letter to President Ernrner[ 

This is an excellent letter, Martha. Thanks for forwarding it. In fact, I have a Rules gZorking Group phone call today at 4:00 EDT. I’m 
going to forward this to the members of that group. Brian 
~nd iust r~ow }~e wrot,-_, "I must confess that I jumped the gun in part by forwarding it to the members of the Rules Working Group & 
NCAA staff connected to the group in advance of our just-completed phone meeting. It certainly got the staffs attention! Brian 
From: Mar[ha Putallaz, Ph.D. [__m___a_jJ___t#__;#__u__t__a__[[_a___z__@__d___u___k__e_~__e__d___u] 
Sent-’ Wednesday, June 26, 2013 12:51 PM 
To,, David Clough; David Szymanski; Dennis Phillips; Diane Dickman; Diann Schiessler; Fred Green; Jack Thomas; Jean Perry; Jim At-wood; Jo Potuto; Katy Yurk; Mar[ha 
Putallaz, Ph.D.; Shannon, Brian; Steve Turner; John Bruno 
Co,, Mloore, Melinda 
S~bject-" FW: Final version of letter to President Ernrnert 

I wanted ~o make you aware of a letter (a~tached) sen~ d~is week to President Emmert by Bob Taggart {BC FAR and President of the ACC) on behalf of the ACC FARs. 

This action was decided upon at our May ACC meeting. 

Martha 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Moore, Melinda <MELINDA.MOORE@TTU.EDU> 

Thursday, June 27, 2013 5:06 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

LA_ FAR Board Meeting Minutes 

Minutes 5 23 13.docx 

Attached please find the minutes for the May meeting of the IA FAR Board. Thank you. 

Melinda Moore 

Lead Account Processor 

Texas Tech Law School Foundation 

1802 Hartford Avenue 

Lubbock, TX 79409 

806-742-3990 x306 



SUMMARY OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

1 A FACULTY ATHLETIC S REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference May 23, 2013 

Participants: 

Jim Atwood, University at Buffalo 
John Bruno, Ohio State University 
Fred Green, Troy University 
Dennis Phillips, University of Southern Mississippi 
Josephine (Jo)Potuto, University of Nebraska, Lincoln 
Brian Shannon, Texas Tech University 
David Szymanski, University- of Cincinnati 
Steve Turner, Mississippi State University 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") 
in accordance with NCAA policy regarding minutes of all Association entities. While certain 
items on the NCAA 1A Faculty Athletics Representatives Board of Directors meeting’s agenda 
were acted on at various times throughout the meeting, all final actions within a given topic are 
combined in these minutes for convenience of reference.] 

The meeting was called to order at 12:33 p.m. Eastern time by the chair, Brian Shannon and the 
Minutes of the April teleconference were approved by the Board. 

Update on the September 1A Faculty Athletics Representatives In-Person Meeting. 
Melinda Moore asked that speakers’ contact information be sent to her as the speakers are 
confirmed. The following updates were provided: 

Brian reported that Larry- Brown is a candidate for several professional 
coaching jobs, so he may- not be able to attend; Andi Myers remains as our 

first alternate. 

Brian reminded the Board that they will meet Sunday morning from l0 to 
11:45 a.m. before the conference begins at noon. 

Working Group Updates. Brian provided an update from the Rules Working Group’s last 
teleconference. He also noted that the Integrity Group has not yet been established. 



Summary of the NCAA 1A 
Faculty Athletics Representatives 
Board of Directors Teleconference 
May 23, 2013 

Page No. { PAGE \* MERGEFORMAT } 

Future Teleconferences. The Board confirmed that it has teleconferences scheduled for 
June 25 and July 27, but that no teleconferences are scheduled beyond that date. The 
Board determined that future teleconferences will be scheduled for September 5, October 
24, November 21, and December 19. Katy will check with Anne at the NCAA to see if 
the other teleconferences can be set up. 

4. Adjournment. The meeting adjourned at 1:02 p.m. 

http:/idocutnentcenter.ncaa.org/msaa/atna/All Administrators/Yurk, Katy/DI F:~dR Board/May 23 1A FAR Minutes.docx/KEY:hrj/061713 



FFom: 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <putallaz@duke.edtc> 

Friday, June 28, 2013 10:30 AM 

Robert Taggart (robert.taggaW~:bc.edu); Nick Hadley <hadley@umd.edu>; ’Carolyn Callahan (cmc@virginia.edu)’; LarD’ Killough 

(lanT@vt.edu); Sam Pardue (slpposc@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edu>; ’carmicha~wfu.edu (carmicha@~x4"u.edu)’; 

Sue Ann Allen (sue.bidstrup/~chbe.gatech.edu); Janie Hodge <HODGE@clemson.edu>; Perrewe, Pamela <pperrewe@cob.fsu.edu>; 

Ma~dn P. Dawldns (mdawldn@mimni.edu); saa01 @pitt.edu; ~njwaule@max’a, ell.ssT.edu; Tficia Bellia (pbellia@nd.edu); Elaine Wise 

(eomse0 l@louis~’ille.edu) 

FW: ADs m~d FARs 

Apparently the 1A FAR Board does not Lake a summer break, And so I have another forwarded ernail for’ you from Brian Shannon, 

Martha 

Frora: Shannon, Brian [mailto:BRlAN.SHANNON@ttu.edu] 
Seat: Friday, June 28, 2013 9:4-3 AM 
To: jpotuto:t@unl.edu; ddickman@ncaa.org; kyurk@ncaa.org; Dennis.Phillips@usm.edu; Turner@agecon.msstate.edu; fegreen@troy.edu; jatwood@buffalo.edu; 
jthomas@nmsu.edu; Martha Putallaz, Ph.D.; Moore, Melinda; jperry@unr.edu; bruno.:t@osu.edu; david.clough@colorado.edu; david.szymanski@uc.edu; diann@unl.edu 
Subject: FW: ADs and FARs 

Per our discussion on yesterday’s call, I sent the below message to Mark Emmert & David Berst this morning. 
Although Jo could not participate on the call, she has recommended that we re-visit our approach to raising issues with NCAA 
leadership. We send letters & notes, but others have been more assertive and outspoken in raising issues. This strikes me as an 
excellent topic of discussion at our in-person board meeting on that Sunday morning in Dallas. Brian 
From: Shannon, Brian 
Sent: Friday, 3une 28, 2013 8:4-1 AM 
To: ’memmert@ncaa.org’; Berst, David (dberst@ncaa.org) 
Subject: ADs and FARs 

Mark & David: I read with interest the recent reports that you will be assemblin~ an advisory committee of :10 Division I ADs to meet with you and top staff 

on a regular basis. I applaud the move. It will allow more involvement from some of the primary and obvious stakeholders in the NCAA. I would also 

strongly recommend that you similarly meet with an advisory group of FARs. As you know from both your time on campuses and at the NCAA, FBS FARs at 

our institutions act for their presidents or chancellors in the role of their "outside-athletics" eyes and ears. Certainly at the FBS level, our FARs are fully 

immersed in issues pertaining to compliance, enforcement, monitoring, legislation, and - of course - academics. Indeed, FARs are the front line with 

regard to the articulation and upholdin~ of academic standards (including involvement in decisions regardin~ admission of at-risk prospects and APR), the 

assurance of academic integrity (includin~ interaction with faculty when academic misconduct issues surface), and the appropriate scope of athletic 

academic services in providin~ academic assistance to our student-athletes. FARs, like ADs and unlike our presidents or chancellors, are en~a~ed in 

issues pertainin~ to athletics every single day. The FAR voice needs to be heard and can assist you and the leadership as we move forward as an 

association. Accordingly, I would propose that you appoint a comparable advisory council of FARs (to include FBS FARs, of course). Alternatively, and less 

formally, a subgroup of our :1:1-member :1A FAR Board would be ~lad to meet with you on occasion as Jo Potuto, Fred Green, and I did with you and Jim Isch 

in April 20:12 (and similar to your annual meetings with FARA board members). Brian 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 3-A FAR List Serve <DIV-3-A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Moore, Melinda <MELINDA.MOORE@]3-U.EDU> 

Friday, July 26, 203_3 3_2:25 PM 

DIV-IA-FARS-LIST@ LISTSERV.BUFFALO.EDU 

1A FAR Board Meeting Minutes for June 

Minutes 6 27 13.docx 

Please see the attached minutes for June of the IA FAR Board Meeting. 

Melinda Moore 

Texas Tech University 

School of Law 

1A FAR Administrative Assistant 

806-742-3990 



SUMMARY OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

1 A FACULTY ATHLETIC S REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference June27,2013 

Participants: 

Jim Atwood, University at Buffalo 
David Clough, University of Colorado 
Fred Green, Troy University 
Jean Perry, University of Nevada 
Dennis Phillips, University of Southern Mississippi 
Martha Putallaz, Duke University 
Brian Shannon, Texas Tech University 
David Szymanski, University of Cincinnati 
Jack Thomas, New Mexico State University 
Steve Turner, Mi ssissippi State University 
Diane Dickman, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") 
in accordance with NCAA policy regarding minutes of all Association entities. While certain 
items on the NCAA 1 A Faculty Athletics Representatives Board of Directors meeting’s agenda 
were acted on at various times throughout the meeting, all final actions within a given topic are 
combined in these minutes for convenience of reference.] 

The meeting was called to order at 12:32 p.m. Eastern time by the chair, Brian Shannon. 

1. Update on the September 1A Faculty Athletics Representatives In-Person Meeting. 

Brian reported that all presenters and panelists have been confirmed except 
Larry Brown. Paul Rogers at Southern Methodist University will contact 
Coach Brown again after his (Paul’ s) vacation. 

Brian reminded the Board that Melinda Moore sent out a chart for speaker and 

panelist contact information. He asked that the Board members please 
complete the chart and return it to Melinda. 
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Martha Putallaz noted that she thought the Board had approved covering Jay 
Bilas’ travel expenses to attend the conference. She offered to confirm that he 
will not be covering his own expenses and report back to Brian. 

Brian noted that there was also the question of covering Bill Byrne’s travel 
expenses, as he is a retired athletics director. Jo Potuto was not on the call to 
confirm, but Brian offered to check with her. 

Brian noted that he intended to send out "teaser" emails for the conference in 
late July. Registration will open in early August. He also noted that the 1A 
athletics directors, who are meeting immediately following our meeting, will 

be invited to all FAR conference sessions. 

Advisolw Council of Athletics Directors. Brian introduced for discussion NCAA 
President Mark Emmert’s plan to connect with an advisory group of athletics directors. 
He asked if such a group of FARs should also be developed. David Clough noted that he 
attended a meeting with President Emmert in which President Emmert stated that the 
press was making more out of the advisory council than was necessary. Brian also 
noted that he is drafting an email response to President Emmert to request a meeting with 
a small group of 1A FARs. 

Rules Working Group (RWG) Update. Brian provided an update on the work of the 
RWG following their last conference call on June 26. He referenced a letter that Boston 
College FAR Bob Taggart sent to President Emmert on behalf of the ACC FARs. Brian 
noted that the letter dovetailed with the RWGs direction - specifically that the RWG is 
sensitive to the departure from the regular Division I governance structure. Brian noted 
that the remaining "Phase 1" proposals are being reworked, and NCAA staff is seeking 
additional membership input by August 1. The R~VG is expecting to have another call to 
review the new versions in late August or early September. "Phase 2" items will be 
moved back into the regular governance structure and will not be overseen by the RWG. 

Brian also reported that the RWG has embraced a provision to create certain parameters 
for new legislation on a go-forward basis. These parameters include identification that 
the proposed legislation aligns with a Division I Commitment, that it is enforceable, and 
provides an explanation of how it will benefit student-athletes (SAs). 

Finally, Brian noted that the Division I Board of Directors expects a presentation from 
Jean Frankel in August to aid in discussion about a new Division I governance structure. 
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Changes in Football Bowl Subdivision (FBS) Conferences. Brian noted that on July 1 
the old Big East Conference becomes the American Athletic Conference and the Western 
Athletic Conference (WAC) will no longer be considered FBS. The Board thanked Jack 
Thomas for his service as the WAC representative. Additionally, all Board members 
were asked to send lists of new FARs (either new in the position or new to the 
conference) to Melinda so she can add them to the list-serve. 

Follow-up on Interaction with Coalition On Intercollegiate Athletics (COIA). Brian 
noted that he and David Clough will meet with representatives from COIA’s leadership 
on Saturday prior to the September conference to look for common ground and ways for 
the two groups to support one another. 

Other Business. Board members brought up the following other business: 

Katy Yurk will be assisting Jim Atwood in coordinating the 1A FAR 
Academic Excellence Award certificates. Katy noted that the NCAA staff 
will meet next week to get the programming off the ground. Jim reported that 
he will remind the conferences that the request for nominations will be 
coming soon. 

Brian reminded the Board that Azure Davey will be joining as a staff liaison 
in mid-July and Diane Dickman noted that Azure will be in attendance in 
September. 

Jean Perry suggested that Brian tease the September conference session with 
the Center for Spectator Sport Security to athletics directors, as she has heard 
there is a lot of interest in their work. Brian asked all Board members to 
encourage their conference FARs to share the program schedule with their 
athletics directors as well. 

David Clough reacted to an article on transfers that Jo for~varded. In 
particular he expressed concern about SAs who transfer to pursue a graduate 
program at another institution after graduation. David noted that the Pac 12 
Conference is considering a conference rule to prohibit this activity if nothing 
is done at the national level. Diane responded that the Academic Cabinet and 
the Committee on Academic Performance are looking at both four-four 
transfer legislation and academic requirement accommodations for high- 
achieving SAs that complete their undergraduate degree requirements with 
eligibility remaining. 

Adiournment. The meeting adjourned at 1:20 p.m. 

documentccnter.ncaa~org/msaa/ama/All Administralors/Yurk, Ka ./yiDI FAR Board/May 23 1A FAR Minutes.docx/KEY:rbf/071113 
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Sent: 

To: 

Subject: 

Brown, Shamaree <sbrown@theacc.org> 

Monday, July 29, 2013 9:25 AM 

Adrien Ha~away (a]a4nb@virginia.edu); Came Leger (came leger@ncsn.edu); Clms Uchacz (cuchacz@umd.edu); David Wyman 

(d.wyma~@miami.edu); Dr. Dard Miller (dard.mille@bc.edu); Greg Beanmont (GBeaumon~admin.fsu.edu); Heather Ryan 

(h~a~@duaa.duke.edu); Jane CaMwell (caldwejh@wfi~.edu); Jem~aine Holmes (ieholmes@vt.edu); Justin Ruttin (j0ruItOl @louisville.edn); 

Mike Farabaugh (baugh@pitt.edn); Phyllis M. LaBaw (plabaw@athletics.gatech.edu); Shelia Meek (ssm2b@virginia.edu); Steve Duzan 

(sdazan@clemson.edu); pholmesl @nd.edu; Brown, Michelle <michellebrown@unc.edu>; Brady Willimn Rourke (bwrourke@syr.edu); 

Caxolyn Cdllaha~ (cmc@irginia.edu); Elaine Wise (eowise0 l@louis~’ille.edu); Ja~ie Hodge (hodge@cletnson.edu); Larry Killongh 

(laru. @t.edu); Broome, Lissa L <lbroome@email.nnc.edu>; Martha Putallaz PhD (put~Jla, z@duke.edu); Mm~’in P. Dawldns 

(mdawkins@miami.edu); Michael J. Wasylenko (mjwasyle@ur.edu); Nicholas Hadley (Hadley@umd.edu); Pamela 

Perrewe’ (pperrewe@cob.fsu.edu); Patricia Bellia (pbellia@nd.edn); Richard D Carmichael (cannicha@~vfu.edu); Robert Taggart Jr. 

(mbert.taggart@bc.edn); Sam Paxdne (sam~pardue@ncsu.edu); Sue Ann Allen (sue.bidstrup~chbe.gatech.edu); Susan Albrecht 

(sac01 @pitt.edu) 

1A FAR Award 

Good Morning Everyone, 

The IA FAR has established an award for graduating s[uden[:-athletes calked the 1A r:AR A(:adem~c Ex(:e~kmce Award. The award w~nners are at~noun£:ed each year 

at the annual fal~ rneet~n~ of the 1A }:AR. The crReda for ~:he award are: 

(1) Awarded a Bachelors de~ree #~ the previous year (September L 20~2-- August 31, 2013) w~th s cumulative GPA of a 3~80 or above upon graduation. 

(2) Participation in at ~esst two years of intercollegiate atMetics at s Footba~ Bowi Subdivision (FBS) institution in a sport sponsored ~y an FBS conference. FBS 

institutions that are ~ndependent h~ football are eHg~Me for the award h~ football 

The process for submitting student-atMetes’ ~nformation has changed this year, as opposed to completing a form, submission wN now be made on the NCAA 

website, Please see the infom~a~:~on bek~w regarding the subrnbs~on of studet~t-al:h~etes. 

Please note the deadline for submissions is SepLember 3. ][: you have any questions, please feel free to contact me. 

Thanks 

Shamaree 

SHAMAREE T, BROWN, SR. 
Di[ector of Stdde~-Ath[e~e Programs & Compliance 

O: 336 369.4642 IF:: 

sbrown~theacc:orq 

[ ~ 

F~m: ja~ood [mailto:ja~ood@buffalo.edu] 
Sent: Tuesday, July 23, 2013 1:~ PM 

To= Brown, Shamaree 
~= pu~llaz@duke.edu 
Subject= 1A FAR Award 
Dear Shamoree: 

The NGAA has made the IA FAR Academic Excellence Award pa~ of the online application center, Program Hub, at v’~.ncaa.oE~_~£9~£~_~b_E~. This will allow more 
facile and error-free handling of lhe submitled data and preparation of the Award Oe~ificates. The exacl same data at~ required, but it is a new procedu~ and I ask for your 
patience with the new system. As a reminder, the qualifications are: 

(I) Awarded a Bachelors degree in the previous year (September ], 2012- Augnst 3 I, 2013) with a cum~dative GPA of a 3.80 or above upon graduation. 

(2) Participation in at lease two years of intercollegiate aflflefics at a Football Bowl Subdivision (FBS) institution in a spo~ sg~nsored by an FBS conference. FBS 

ins~mtions that am indeNndent in foot~ll am eligible fi~r the award in 

The process is: 
(I) Go to t~.ncaa.org/programhub . 
(2) Choose your status from pmviouslyr~istomd, nowusoror NGAA account. Some of you may already be registered, as this is to become the main nomination site. 
(3) At the welcome page choose "profile", unless you are already registered, fill out the form and verify your email address. 
(4) Now at lhe welcome page choose "application" and select NGAA DIA Faculty Athletic Representative Academic Excellence Award. 
(5) Fill out one form for each quali~ing individual. Two of these are "drop boxes" 

two decimals (i.e. 3.85) and the major. For the major t~ to keep to no more than 50 characters; for double majom, separate the majors by I. 
Thank you for your assistance in t~cognizing these outstanding sludent athletes. The deadline is September 3,2013 for all names to be submilted. If you have any 
questions, send an email to iatwood~buffalo.edu . 
Sincerely, 
dim Atwood 
Professor of Ohemistry 

Secreta~, IA FAR Board of Directors 



From," 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <pntallaz@duke.edu;> 

Wednesday, July 31, 2013 7:59 AM 

Robert Taggart (robert.taggaW~:bc.edu); Nick Hadley <hadley@umd.edu>; ’Carolyn Callahan (cmc@virginia.edu)’; LarD’ Killough 

(larry@vt.edu); Sam Pardue (slpposc@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edu>; ’carmich~wfu.edu (carmicha@v~4"u.edu)’; 

Janie Hodge <HODGE@clemson.edu>; Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Perrewe, Pamela <pperrewe@cob.fsu.edu>; 

Ma~dn P. Dawldns (mdawldn@mimni.edu); saa01 @pitt.edu; tnjwasyle@ma_wwell.syr.edu; Tricia Bellia (pbellia@nd.edu); Elaine Wise 

(eowise0 l@louis~ille.edu) 

I:W: ADs and FARs 

Hello AIb---A very positive development! 
MarLha 

Begin forwarded message: 

From: "Emmert, Mark" <memmert@ncaa.org> 

Date: July 29, 2013, 9:J_2:15 PM GMT+OI:O0 

To: " _B_ .R_ _ ! . _A_ .N_.. _S_ .H_ A._N__N__O__N_.~_t_t_p_:_e__d_ .u_" <.B__ .R_! .A__N_: .S_H_A_N___N__O_.N_ ._@_~[.u__:._e_ .d_u_> 

Cc: "Berst David" <dberst@ncaa.org> "Klecka Carl" <cklecka@ncaa.or~1> 

Subject: RE: ADs and FARs 

Thanks for your email, As we move forward in the DI governance review, it is critical that my staff and I hear directly from multiple stakeholders in 
l.bivision I The Al.bs made the dedsk~n to form their own group and des~gnal:e re~)resenl:atiw~s to s~: on the AD Advisory Grou~) They are driving the 
agenda and ~ am mee[:mg w~th them to gather k~put as we rnow~ forward in ~:h~s process I wouid wek:ome similar c.:~mmun~cati.:~n from FARs as well 
The conversations we have had with the IA FARs have been very informative. ~ welcome the opportunity to meet w~th an advisory group who 
represents FARs and, mosL importanLly, one that you sH decide represents you. ] would be very supportive of that- so ~et us know how we can be 
helpful 
AH the best, 
Mark 

From: Shannon, Brian 
Sent-" Friday, June 28, 2013 9:41 AM 
To= Emmet, Mark; Berst, David 
Subject= ADs and FARs 
Mark & David: I read with interest the recent reports that you will be assembling an advisory committee of 10 Division I ADs to meet with you 
and top staff on a regular basis. I applaud the move. It will allow more involvement from some of the primary and obvious stakeholders in the 
NCAA. I would also strongly recommend that you similarly meet with an advisory group of FARs. As you know from both your time on 
campuses and at the NCAA, FBS FARs at our institutions act for their presidents or chancellors in the role of their "outside-athletics" eyes and 
ears. Certainly at the FBS level, our FARs are fully immersed in issues pertaining to compliance, enforcement, monitoring, legislation, and - of 
course- academics. Indeed, FARs are the front line with regard to the articulation and upholding of academic standards {including 
involvement in decisions regarding admission of at-risk prospects and APR), the assurance of academic integrity (including interaction with 
faculty when academic misconduct issues surface), and the appropriate scope of athletic academic services in providing academic assistance 
to our student-athletes. FARs, like ADs and unlike our presidents or chancellors, are engaged in issues pertaining to athletics every single day. 
The FAR voice needs to be heard and can assist you and the leadership as we move forward as an association. Accordingly, I would propose 
that you appoint a comparable advisory council of FARs {to include FBS FARs, of course). Alternatively, and less formally, a subgroup of our 
member IA FAR Board would beglad to meet with you on occasion as Jo Potuto, Fred Green, and I did with you and Jim Isch in April 2012(and 
similar to your annual meetings with FARA board members). Brian 
Brat D. Shad!on 

Factdty AtNeflcs R~res~ttafive to the NCAA/Big 12 

This email ~ld rely attaclm~ents may contain NCAA confidential ~ld privileged information. If you ~Jce not the intended recipient, please notify the sender 

immediately by return email, delete this message and destroy any copies. Any dissemination or use of this information by a person other than the intended 

recipient is unauthorized and may be illegal. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Shannon, Brian <BRIAN.SHANNON@TTU.EDU> 

Thursday, August 8, 2013 11:43 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI.O.EDU 

Letters fro,n FARA and 1A FAR to NCAA Board 

Letter fm,n 1A FAR Board to President Hatch endorsing FAIL� position on FARs in Govemance.pdf; Hatch Letter 080613 from 

FARA.docx 

FYI - see attached a letter from FARA & a separate letter from 1A FAR endorsing & expanding on the FARA statement. 

Brian 
B~an D. Shamton 

Texas Tech FAR 

President, 1A FAR 
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FACULTY ATHLETICS 

REPRESENTATIVES (FAR) 
,4cademics & Athletics as an/nte~rated Whoie: on Campus, ~n Governance 

August 8, 2013 

Nathan O. Hatch 
President, Wake Forest University 
Chair, NCAA Division I Board of Directors 

Dear President Hatch: 

On behalf of the 1A FAR I write in strong support of the letter that 

FARA transmitted to you earlier this week regarding active participation by 

FARs in the groups being appointed to consider Division I governance and, in 

turn, in any new Division I governance structure that is ultimately instituted. 

The 1A FAR have long advocated that no issue in intercollegiate 

athletics is exclusively athletic or academic. In consequence, we believe that 

the perspectives of senior athletic administrators with broad-based 

responsibilities and FARs as representatives of the greater campus must be at 

the same table, early, and in sufficient numbers to assure thorough discussion 

so that presidents and chancellors are provided the fullest and most well 

considered articulation of issues and advancement of policy 

proposals. Equally, we believe both FARs and senior athletic administrators 

need to be fully involved in the development of proposals regarding the form 

that a new Division I governance structure might ultimately take. 

Sincerely, 

Brian D. Shannon 
President, 1A FAR Board 
FAR, Texas Tech University 
Charles "Tex" Thornton Professor of Law 
Texas Tech University School of Law 

Texas Tech University School alLow ¯ Lubbock, Texas 79409-0004 ° DD Phone: 806-742-3990 x259 ° E-maih brian.shannon@ttu.edu 
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August 6, 2013 

VIA ELECTRONIC MAIL 

Nathan O. Hatch 
President, Wake Forest University 

Chair, NCAA Division I Board of Directors 

Dear President iHatch: 

Division I members of the Executive Committee of the Faculty Athletics Representatives 
Association (FARA) recently met by telephone to discuss the potential changes to Division 
I governance and the current and ensuing process to consider and plan the future of 
Division I. We recognize that the landscape of intercollegiate athletics has changed 
dramatically since the last major revision to governance in the 1990’s, and once again, a 
restructuring of Division I governance and organization is under consideration. FARA 
envisions an essential role for faculty athletics representatives (FARs) as well as important 
constituent groups such SAAC, in this process as it moves forward over the coming 
months. We also have an expectation that faculty will play key roles in a new governance 
structure. We invite the Division I Board of Directors to take full advantage of the resource 
FARA provides when you establish the path for advancing this important work. 

Intercollegiate athletics represents a popular element of American culture not found 
elsewhere in the world. The collegiate model, espousing education first for our student- 
athletes, is a core principle for faculty. FARs hold a unique position of being fully 
immersed as educators yet thoroughly familiar with intercollegiate athletics. We 
understand and promote student-athlete well-being and consider this to be our primmT 
guiding principle. Proposed changes in Division I governance and organization must keep 
our student-athletes in sharp focus. 

Beyond matters concerned directly with student-athlete well-being, FARs represent a 
critical voice in the institutional governance and control of intercollegiate athletics. Our 
presidents and chancellors depend on us for a knowledgeable faculty perspective. Faculty 
members are affiliated with their institution of higher education for a period of time often 
far longer than any other constituency associated with intercollegiate athletics. Our 
institutional memolT provides value in decision-making regarding athletics. FARs 
understand the commitments to the Division I collegiate model and represent well the 
faculty voice in all three subdivisions of Division I. 

As you move forward in this endeavor, FAILa, believes that the NCAA Division I Board of 
Directors should involve FAIRs intensively in this exciting new process. We can make 
important contributions at this critical juncture in NCAA histou, and stand ready to 
dedicate the time, attention and thought that is required to achieve a viable outcome that 
can stand the test of time. 

On behalf of the Faculty Athletics Representatives Association Executive Committee, 

Scott Benson 
President, FARA 

cc: Brian Shannon, chair 
1A FAIR 

Maddie Salamone, chair 
Division I National SAAC 

Steve Perez 
Division I Vice President, FARA 



From." 

Sent: 

To: 

Subject: 

D- 1A Event Registration Service <info@d- 1 a,com> 

Saturday, August 17, 2013 10:29 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

FAR Annual Meeting Registration by Lis~ Broome 

Lissa Broome 
UNC School of La~v 

CB # 3380, Van Hecke-Wettach Hall 
160 Ridge road 
Chapel Hill,NC 27599 

Thank you for registering for the 2013 1A FAR Aunual Meeting. 

Your registration for the 2013 1A Athletic Directors’ Association Meeting September 22-23 has been confirmed. Confirmation Ntunbel-: AMFAR169 

A CONFERENCE REGISTRATIONFEE OF $100 IS DL~ PRIOR TO THE MEETING. 

THIS FEE PAYABLE BY CHECK OR PLrRCHASE ORDER DIRF~CTLY TO: 

1A ATHLETIC DIRECTORS’ ASSOCIATION 

920 S. \lAIN STREET, SLTI~ 100 

GRAPEVKNE. TEXAS 76051 

*Please include your name along with the payment when sent 

You have requested lodging for the 12~llowing dates: September 22, 2013 

Your reservation is confirmed and guaranteed through a group room block by the 1 A Athletic Directors’ 
Association. There:[’ore, do NOT call the hotel for reservations. If you should need to make changes to 
your reservation or cancel your room, please noti~ Am?" Hart at 1A Athletic Director’s Association Office 
NO later than 5pro on September 20, 2013. NOTE: If registration is not cancelled by 5pro on Friday, 
September 20, 2013 the participant will be charged one night’s lodging by the hoteh 

The meeting will be held at the DFW l,akes Hilton (www hiltondJ’wlakesecc.com) in Grapevine, Texas 
Transportation from the airport is available upon arrival by contacung the hotel through the hotel 
courtesy phone inside the airport baggage claim area. If you are not using accomanodations at the DFW 
Lakes Hilton, a $75 daily rate applies 

The FAR onsite registration will open at noon on Sunday with FAR group Meeting beginning Noon to 
6:00 pro. on Sunday, Sept. 22, and 8:15 to Noon on Monday, Sept. 23 

If we may provide assistance to you with registration, please contact the 1 A Association office at 
817.488.0362 or email Am?" Hart directly at amy@d-la.com 

For all other help or questions, contact Melinda Moore, 1A FAR by email at Melinda moore@ttu edu or 
call her at 806-535-6426. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Cunningham, Bubba <bubbac@emaikunc.edu> 

Monday, September 9, 2013 8:54 PM 

Ballen, Martina K <mballen@unc.edu>; Broome, Lissa L <lbroome@emaikunc.edu>; Vangelder, Marielle A 
<mvangeld@email.unc.edu> 

FW: NCAA Division Student Assistance Fund Correction 

ACC.pdf 

FYI 

Bubba Cunningham 

Director of Athletics 

University of North Carolina 

From: <McNeely>, KatNeen <kmcneely@ncaa.org> 

Date: Monday, September 9, 2013 5:27 PM 

To: "’jswofford @theacc. org’" <j__s___w___o___f_f___o__r___d___@.___t__h___e___a__c__£:__o__r_g> 

Cc: "’william.leahy.].@bc~edu’" <williamAeahyA.@bc.edu>, "’jbarker@clemson.edu’" <jbarker@clemson.edu>, "’president@duke.edu’" 

<president@duke.edu>, "’ebarron@admin.fsu.edu’" <ebarron@admin.fsu.edu>, "’bud.peterson@gatech.edu"’ 

<bud.peterson@gatech.edu>, "’randy woodson@ncsu.edu’"<randy woodson@ncsu.edu>, "’bkirwan@usmd.edu’" 

<bkirwan@usmd.edu>, "’dshalala@miami.edu’" <dshalala@rniamkedu>, Carol Folt <carol.folt@unc.edu>, "’president.sullivan@virginia.edu’" 

<#.~.r~.e..s.!..d...e...n..t.:..s...u.!~Lv..&.n....@...v.Lr.~LqLa.:..e...~...q>~- ’__s__Le__g_e_r___@___v___t:__e___d___q’" < . _s_ _t_ _e_ ~ _e_ _ _r_ @_ _v_ _t_ : _ _e_ _ _d_ _ _u_ > , "%a__Lc___h___@___w_J__u__:__e__d___uy’ <_h__&Lc___h_@__w__Lu_:__e___d___u_>, "2b___r_a___d__:__b__a___t__e___s_@__b___c_:__e__d___uy’ 
<brad.bates@bc.edu>, "’drad @demson.edu"’ <drad @clemson.edu>, "kwhite@duaa.duke.edu" <kwhite@duaa.duke.edu>, "vfuchs@admin.fsu.edu"’ 

<vfuchs@admimfsu.edu>, Mike Bobinski <mbob@gatech.edu>, ’"d...yow@ncsu.edu"’ <d...yow@ncsu.edu>, Kevin Anderson 

<kevina@umd.edu>, "bjames@miamkedu" <bjames(c~miami.edu>, "Cunningham, Bubba" <bubbac@email.unc~edu>, "ckl9e@virginia~edu" 

<ckl9e@virginia.edu>, "weaverj@vt.edu" <weaveri@vLedu>, "wellmanr@wru.edu" <wellmanr@wfu.edu>, ’"jody.rnooradian.l@bc.edu’" 

<j__o___d__y_:___m___o___o___r__a___d_!_&_n_:_$___@___b__c_:__e___d___q>, " ’_ _k_ _ _b_ _ _a_ r_ _ _b_ _a_ _ _r_ @_ _c_ L _e_ _ _m_ _ _s_ _ _o_ _ _n_ :_ _e_ _ _d_ _ _u_ ’ " <.k___b__&r___b__a___r_@__c_ke___m____s__o___n_:__e___d___q>, "j_s__[La___r___@.___d___u__&a__:__d___u___k__e__:__e__d___uy’ <i_s_!La___r_@__d___u__a___a__:__d___u__k___e_:__e___d___q>, "’__v_t__u__c___h__s_@_&_d___m___Ln__:f_s___u_:__e___d___u_’" 

<_v__f___u__c___h___s___@___a___d___m___[_n__:_f__s___u_:__e___d___u_.>, ’’[-t---w---e-~-n-~-z~-e-~~--@---a--t---h-~~-e--t-~~£-s-:Ka-~-t--e--£-h--:--e---d---u-"~ <t---w----e-~n---z-~-e-~---@-a---t--h--~~e---t-~~£-s-:Ka-~t---e--c---h--:-e---d---u-->, "michelle lee@ncsu.edu’" 

<michelle lee@ncsu.edu>, "’lebihara@umd.edu"’ <lebihara@umd.edu>, "’j.strawley@miami.edu’" <j.strawley@miami.edu>, "Miller, Beth" 

<bethmiller@unc.edu>, "jm2y@virginia.edu"’ <jm2y@virginia.edu>, "’smcclosk@vt.edu"’ <smcdosk@vt.edu>, "’walkerbg@wfu.edu’" 

<walkerbg@wfu.edu>, ’"carly.pariseau @bc.edu"’ <carly.pariseau @bc.edu>, "’saellis@clemson.edu’" <saellis@demson.edu>, "’chartmann@duaa.duke.edu"’ 

<chartmann@duaa.duke.edu>, "[jmcurry@fsu.edu’" <jmcurry@fsu.edu>, ’"sengel@a thletics.gatech.edu’" 

<-s---e--n-~g~-e--~---@-~-a--t---h-~e--t-j--c--s-:~-a-~-t~-e-~£-h-~:--e--d-~~->~ "i_£_a___r£j__e____d__o__yJ__e____@____n__c___s__u__:__e__d___u_.’" <carrie ._d___o__y_L_e___@___n___c__s___u_:__e___d___u_>, "i_gj__d___d__[_n__g__s___@___u____m___d__:__e___d_9_"’ <gj__d___d__[_n__g_s___@___u____m____d_:__e___d___u_>, "i___m____m_____w__[!_s__9___n____@____u___m____d__.___e__d___u_.’" 

<mmwilson@umd_ed u>, "!cra!A,apde rson @ m!amkedu’" <cra ig.anderson@miam!, edu>, "Va ngeld er, M a ri ell e A" 

<mvangeld@emaikunc.edu>, ’"embSp@virginia.edu’" <embSp@virsinia.edu>, "’tparker@vt.edu’" <tparker@vt.edu>, "’hairstct@wfu.edu"’ 

<hairstct@wfu.edu>, "Lafiosca, David" <dlafiosca@ncaa.org>, "Gingerich, Tamara" <tgingerich@ncaa.org> 

Subject: NCAA Division I Student Assistance Fund Correction 

TO: John Swoflbrd 

Atlantic Coast Conference 

FROM: Kathleen T. McNeely 

Vice President of Administralion 

and Chief Financial Officer. 

SUBJECT: NCAA Division I Student Assistance Fund Correction 

The NCAA Division I revenne distribution for Student Assistance Fund calculation is based partially on the grants-~-aid distribution. Subsequent to the correction 

implemented tbr grants-in-aid originally distributed on August 9, 2013, the NCAA has corrected the Student Assistm~ce Fnnd distribution sent to cont}rences on 

August 29, 2013. 

Atlantic Co&st ConI~rence received insufficient fund~ aa~d therefore $67,541 will be wired to your bank account on file no Inter fl~an Thursday, September 12th. 

Attached is a list of your instittuions’ distribution details, ba~d on fine final, corrected ontcome. 

If you have any further questions, please contact Taanam Gingerich, associate director of accounting, at 317/917-6439 or J:g_i!)_g_e__r_~_c__h__~2_n___c_~_~:9!2~. 

KTM:lmr 

cc: Presidents ] 

Directors of Athletics             ] 
Senior Compliance Administrators ] of Atlantic Coast Conference 

Senior Woman Administrators ] 

Selected NCAA Staff 

This email and any attachments may contain NCAA confidential and privileged information. If you are not the intended recipient, please notify the sender immediately by return 

email, delete this message and destroy any copies. Any dissemination or use of this information by a person other than the intended recipient is unauthorized and may be illegal. 



NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 
Student Assistant Fund Recalculation 

REVISED Grant and Sport Information for Member Institutions 
Conference with Institution Detail Report 

FY 20t t-20t2 

Boston College $ 
Clemson University $ 
Duke University $ 
Florida State University $ 
Georgia Institute of Technology $ 
North Carolina State University $ 
Syracuse University $ 
University of Maryland, College Park $ 
University of Miami (Florida) $ 
University of North Carolina, Chapel Hill $ 
University of Notre Dame $ 
University of Pittsburgh $ 
University of Virginia $ 
Virginia Polytechnic Institute & State University $ 
Wake Forest University $ 

Totals $ 

Revised SAOF Revised SAF Total 

4O6 
295 
384 
3O4 
185 
369 
312 
449 
205 
489 
450 
297 
453 
351 
202 552.00 

5,t58,449.00 

724.00 $ 38,014.00 
772.00 $ 53,692.00 
238.00 $ 41,216.00 
124.00 $ 67,790.00 
045.00 $ 38,095.00 
980.00 $ 59,754.00 
923.00 $ 61,322.00 
312.00 $ 50,312.00 
159.00 $ 49,580.00 
272.00 $ 84,558.00 
615.00 $ 47,934.00 
271.00 $ 65,430.00 
828.00 $ 53,381.00 
634.00 $ 51,140.00 

$ 36,575.00 
$ 798,793.00 

$ 444.738.00 
$ 349.464.OO 
$ 425.454.00 
$ 371.914.00 
$ 223.140.00 
$ 429.734.00 
$ 374.245.00 
$ 499.624.00 
$ 254.739.00 
$ 573.830.00 
$ 498.549.OO 
$ 362.701.00 
$ 507.209.00 
$ 402.774.00 
$ 239,127.00 
$     5,957,242.00 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Shannon, Brian <BRIAN.SHANNON@TTU.EDU> 

Wednesday, September 11, 2013 8:43 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

1A FAR Board Principles and Model for a New NCAA Governance Structure 

1A FAR Board Principles and Model tbr New NCAA Governance Stmcmre.pdf 

Hi, all: 

Partially in response to the NCAA’s request earlier this month for assistance in redesigning the approach to governance for Division I, the :IA FAR Board has 

developed a set of Principles and Model for a New NCAA Governance Structure. (We had actually started work on the proposal prior to the NCAA request.) One of 

our objectives was to put forth a specific proposal rather than discuss generalities endlessly. Another was to center our discussion around basic principles. 

Although much work will likely have to be done to round out the details of the proposal, it is specific. We recognize that some FBS FARs and others may disagree 

with it in various ways, but we are hopeful that it will spur productive discussions toward a good end. We also wanted to have a proposal drafted and distributed in 

advance of our upcoming 1A FAR Annual Meeting in Dallas, and we look forward to the opportunity for much discussion there. 

Brian 



PRINCIPLES AND MODEL FOR NEW GOVERNANCE STRUCTURE 
As Developed by the 1A FAR Board 

I. RECOMMENDATION FOR NEW GOVERNANCE STRUCTURE 

~, FBS as a new and separate NCAA division.1 

Management Council rather than Leadership and Legislative Councils. 

Composition: One AD and one FAR from each FBS Conference will be 
included; SWAs and Conference Commissioners may also be represented, 
perhaps one SWA and one Conference Commissioner from each FBS conference. 
Item to resolve: Whether there should be weighted voting in favor of the five FBS 
conferences that remain from the BCS automatic qualifier conferences (SEC, 
ACC, Big Ten, Big 12, Pac 12), and perhaps the AAC, successor to the former 
automatic qualifier Big East Conference. 

Role: Adjunct to FBS Board; Adoption of Bylaws and Policies, subject to FBS 
Board; Primary Role in Drafting Legislative Proposals. 

FBS Division Board of Directors 

Composition: At least one president/chancellor from each FBS Conference (with 
weighted voting that reflects Management Council weighted voting, should there 
be weighted voting for the FBS conferences that remain from the BCS automatic 
qualifier conferences (SEC, ACC, Big Ten, Big 12, Pac 12), and perhaps the 
AAC, successor to the former automatic qualifier Big East Conference). 

Role: Traditional Board functions, including responsibility for setting overall 
policy objectives and primary responsibility for budget and strategic planning. 

Division IiFBS combined championships rather than separate FBS championships. 

Cabinets and Committees. Issues to work out regarding cabinets and committees 
particular to FBS division and those that will be joint FBS/Division I. For both 
FB S cabinets and j oint FB S/Division I cabinets, fewer cabinets with broader roles 
so that "silo-ing" of athletic and campus issues is reduced and integrated 
discussion may occur. Cabinets and committees to report to their respective 
Management Councils so that there may be a regularized, focused process for 

1 See Figure 1 for a chart depicting a new FBS Division. As we describe inj?a, a new division both would permit 

grouping of institutions and COlfferences with greater similariBr in revenues and mission and also permit not Olfly 
smaller governance groups but groups that Call include a critical mass of campus/FAR and athletic administrator 
voices. We use the term "FBS" as a shorthand placeholder for the eventual name of the new division. We also 
recoglfize that there will likely be much discussion concerning the precise contours of what should be the institutions 
and COlfferences included within the division. 

1 



reviewing activities and assuring coordination. [Additional issues: composition; 
scope of cabinet role; weighted FB S voting in j oint FB S/Division I cabinets, etc.] 

II. OBJECTIVES 

There are a myriad of worthwhile objectives that might be served by a new Division I 
governance structure. The problem is that they cannot all be achieved or at least not with equal 
attention. The 1A FAR Board believes that the most critical objectives in a new governance 
structure are: 

(1) the perception of intercollegiate athletics in general and NCAA Division I in 
particular must instill confidence that policy is adopted and problems are solved in an 
efficient and timely fashion in a way that embodies the values of higher education and 
the student-athlete experience; 

(2) the goals and ethos of our colleges and universities must be front and center in the 
consideration and adoption of policies and bylaws; 

(3) those charged with implementing policies and bylaws must have substantial input in 
their development and, in turn, buy-in; 

(4) the FBS must be the master of its own fate, particularly with regard to matters of 
enhancement of the student-athlete experience that depend on increased revenue 
allocation;2 

(5) presidents and chancellors must have ultimate authority for the direction of 
intercollegiate athletics and the policy and bylaw goals to be achieved. (The academic 
reforms over the past decade and the implementation of CAP are direct results of 
president/chancellor involvement); and 

(6) the simpler the governance structure the better. 

As an observation, we note that any governance structure will produce negative 
consequences. What we propose here, therefore, is what we believe, on balance, is the most 
workable way to achieve the six objectives listed above. 

III. DISCUSSION 

Optimal achievement of the above objectives depends on the cooperation, 
communication, and interactive engagement (early and throughout the process) of a critical mass 
of senior-level campus athletics administrators with broad-based experience and a critical mass 
of FARs. Athletics administrators have overall responsibility to administer athletics programs. 
They daily deal with the stresses and requisites of the competitive environment, including 
student-athletes, coaches, boosters, and agents, and they also have end-line responsibility to 

See Figure 2 for a table of athletics expenditures by institution subdivision membership for the 2011-12 year. 
2 



manage finances and increase resources. FARs are expected to understand both the prerogatives 
and stresses of the campus environment as well as the operation of athletics programs and the 
interworking of NCAA bylaws, programs, and processes. To exercise their responsibilities, 
FARs must have the trust of the president or chancellor. As "direct report" representatives of our 
presidents and chancellors, we best reflect their priorities and the interests of all the 
constituencies that they represent. We also believe, moreover, that much of the current criticism 
of intercollegiate athletics will become even more strident unless there is an effective, and 
visibly effective, faculty voice. 

A. New, Separate FBS Division 

The 1A FAR Board supports a governance structure in which FBS institutions and 
conferences form a new, separate, NCAA division as such a division can group together 
institutions that are more closely aligned in resources dedicated to athletics programs and in the 
types of issues faced. An FBS division satisfies several salutary process functions: (i) the 
governance groups most directly involved in policy adoption can be smaller, permitting more 
robust and focused discussion with more timely policy resolution; (ii) even though smaller, the 
governance groups can include more FARs and senior level athletics administrators with broad- 
based responsibilities than is possible under the current structure; and (iii) the governance groups 
may focus directly on FBS issues and are more likely to resolve issues and provide solutions 
workable and needed in FBS institutions. 

The 1A FAR Board urges a separate FBS division rather than a fourth Division I 
subdivision for four reasons: 

(1) A separate FBS division permits voting on all issues rather than attempting to 
identify those that trigger separate FBS voting, it is often challenging to identify such 
issues in advance or even after the fact. Having a separate FBS division will also avoid 
having to take time at meetings to work out when an issue triggers a separate vote. 

(2) An FBS remaining as part of Division I is a more unwieldy approach, even if FBS 
conferences and institutions voted separately and adopted bylaws and policies separately 
and independently. 

(3) An FBS remaining as part of Division I is less likely to maintain its integrity over 
time as a separate voting entity and would likely be unable to avoid the experience under 
the current governance structure in which institutions and conferences with very different 
resources and facing either different issues, or the same issues but in different degrees of 
acuteness, were able to move to Division IA or Division I FBS, thereby recreating the 
need for a separate FBS voice. 

(4) An FBS remaining as part of Division I either will include a smaller group of 
representatives from FBS institutions and conferences than would be the case if the FBS 
were a separate division or the Division I governance body would have to be larger than 
otherwise appropriate for effective governance. The 1A FAR Board believes both 
consequences are negative ones. We have reviewed the NCAA governance structure 



from the 1940’s through the 2000’s. Until the representative structure was adopted in 
Division I in the mid-1990’ s, bylaw" voting was by institutions at the NCAA Convention. 
Until the mid-1980’s, the NCAA Council had 22 members that represented all regions of 
the country; at least eight of the representatives were FARs. In 1973-74, the NCAA 
divided into three divisions. By 1994-95, the Council had 46 members, representing all 
three divisions (22 in Division I).3 Currently governance is divided between Legislative 
and Leadership Councils, each with 31 members. The 1A FAR Board believes strongly 
that FBS governance would be much better served (and a true diversity of perspectives 
more easily achieved) by centering discussion and policy resolution in a group of FARs, 
athletics administrators, and conference commissioners exclusively from the FBS. 

In recommending a separate FBS division, the 1A FAR Board has neither evaluated all 
issues attendant on such a change, nor attempted to work out how" to resolve all of them. We 
would find most welcome the opportunity to work with presidents and chancellors on the 
Division I Board or elsewhere, NCAA senior administrative staff, representative campus 
athletics administrators, and conference commissioners in making concrete the new governance 
structure. We have not engaged in close evaluation of the questions, for example, of which 
conferences and institutions should be identified as belonging to the new FBS division or 
whether there should be weighted voting in favor of the five conferences that remain from those 
that were automatic qualifiers in the BCS (or a sixth, should the AAC be so included). We also 
do not now discuss how the cabinet structure might need to be revised.4 We note, however, that, 
if the FBS institutions are to chart their own course, even an FBS as a separate subdivision of 
Division I will raise issues about cabinet structures, representation, and voting. 

B. Separate FBS Division Combined with FBSiDivision I Championships 

The 1A FAR Board supports a governance structure that leaves intact the Division I 
championship structure in which FBS institutions compete. We urge this for three reasons. First, 
the men’s basketball tournament funds more than 90 percent of NCAA operations, both at the 
national office and for all NCAA divisions, and we have no wish to create major impediments to 
their ability to function. Second, many NCAA operations and services funded by the men’s 
basketball tournament inure to the direct benefit of FBS institutions and conferences - 
enforcement; the eligibility center; interpretations; and student-athlete reinstatement (just to 
name a few). Third, because we believe that the Division I championship structure works well, 
we see no good reason to isolate FBS teams and conferences. (Moreover, although we have not 
examined competition numbers, we wonder whether some FBS-only championships would have 
a sufficient number of teams and student-athletes to warrant separate championships.5) 

3 NCAA chronoloD’: 1906 to 1955, No Divisions; 1956 to 1972, University and College Divisions; 1973 to present, 

Divisions I, II, and III; 1978 to 2006, Division I-A (football bowls); Division I-AA (Division I football 
championship); Division I-AAA (no football); Divisions II and III; 2006 to present, DI FBS; DI FCS; Division II, 
Division III. 
4 We also have not explored alternatives to make the Convention more meaningful in Division I but suggest this 

might be a matter worth exploring as a mechanism for greater membership involvement. 
s We know, of course, that some championships are association-wide and that, therefore, FBS championships could 
be restricted to the FBS in some sports and be association-wide in others. As we stated at the outset, however, we 
believe the best structure is the simplest one that achieves articulated objectives. 

4 



The 1A FAR Board recognizes, however, that an FBS division (or subdivision within 
Division I) with authority to adopt its own policies and bylaws will create stresses within the 
non-FBS institutions and conferences in Division I.6 We have not attempted in this proposal to 
explore in any detail what these consequences might be, but we believe that this effort must be 
undertaken and, to the extent possible, the new governance structure should account for the 
consequences (either by drafting to avoid them or recognizing their existence and concluding 
that the benefits of a new governance structure still make it "a go"). 

C. Particulars of New FBS Governance Structure 

1. We recommend a Management Council that combines the current functions of the Leadership 
and Legislative Councils. We are not sure that the division between the two current councils has 
worked particularly well. We believe there should be more effective ways to prune out the 
intricacies of bylaws that do not raise major policy questions (one of the failings identified by the 
Division I Board in the prior Management Council). We strongly urge that the effort to 
deregulate bylaws that are not directly related to NCAA principles be restarted as we believe this 
is the most efficient way to get rid of the weeds of unnecessau legislation and make the process 
more efficient. (Indeed, one reason we support a separate FBS division is our belief that 
deregulation more likely can be effectively achieved in a separate division.) One suggestion that 
might help to remove the Management Council from the grind of excessive bylaw review is to 
empower the cabinets to develop legislation in designated bylaw areas, with the Management 
Council sitting to review (and either adopt or reject) decisions made at the cabinet level. The 
FBS Board, in turn, would approve or disapprove (or remand) the Management Council/cabinet 
decisions. Another suggestion is that, except in emergencies, a bylaw adopted or amended may 
not be amended or even voted on again for a three-year period. 

2. We recommend that, at a minimum, each FBS conference have an AD and a FAR 
representing it on the FBS Division Management Council. We believe that consideration should 
also be given to including representation by conference commissioners and SWAs. FBS 
conference commissioners manage institutional television rights, and/or their own networks, 
coordinate the objectives and obligations of all the members of their conferences, and represent 
conferences in a variety of venues. They also are best placed to coordinate conference 
discussions and responses. SWAs on campus and in conference governance typically oversee 
non-revenue sports and oi~en are responsible for gender and minority equity concerns and, in 
general, matters of student-athlete well-being Were there four representatives from each 
existing FBS conference, however, that would equal a 40-member Management Council. (In the 
alternative, were there weighted voting for some FBS conferences, or a configuration of 
conference commissioners and SWAs that does not equal one of each from each conference, then 
the Management Council would have fewer than 40 members.) Because Management Council 
representation might be weighted three athletics administrators to one FAR, we believe that 
Management Council votes should be recorded by governance position so that any major 
differences between the groups may readily be identified. (Note: The old NCAA Council had 
two or three presidents or chancellors who served even though there also was a President’s 
Commission.) 

See Appendix A for a discussion of a few such issues and how they might play out. 
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3. We recommend an FBS Division Board of Directors with at least one president/chancellor 
from each FBS Conference (with weighted voting that reflects Management Council weighted 
voting, should there be weighted voting for the five FBS conferences that were BCS automatic 
qualifiers, and perhaps the AAC as the successor to the former Big East). 

4. Because we expect the new" structure to be more responsive to FBS concerns and to be able to 
act/react more quickly and efficiently, we recommend less (or no) reliance on working groups 
and task forces outside the structure. We also recommend that, except in emergency situations, 
bylaws proposed by the FBS Division Board enter the legislative cycle for regularized, focused 
comment before final adoption. 

5. We recommend that all cabinets and committees report to the FBS Management Council (or 
Division I Legislative/Leadership Councils or Management Council) and that the FBS 
Management Council and Division I Management or Legislative/Leadership Councils have a 
regularized, focused process for reviewing cabinet and committee activities. At the very least, 
we recommend that the governance structure should not have two committees/cabinets reviewing 
the same general matters, with one reporting to the Board and another reporting to the 
Management Council. (We believe that to some extent this currently may be the case with 
academic proposals under review by both the Academic Cabinet and CAP.) An issue to be 
resolved will be which cabinets and committees will be exclusively FBS and which might be 
joint FBS/Division I. We would also envision that there would be fewer cabinets and committees 
to serve the new FBS Division given its smaller size. 

6. We recommend that the Management Council focus less on adopting bylaws drafted 
elsewhere and more on exploring policy considerations for and against particular approaches. 
Were this to occur before a bylaw is drafted, there would be a more informed basis for drafting 
bylaws and a greater likelihood that bylaws will reflect all relevant considerations. We also 
recommend that the Management Council take a principal role in overseeing the drafting and 
advancement of legislative proposals. Further, we believe that the Management Council should 
make decisions on accepting or rejecting legislative proposals developed by cabinets/committees 
based on a review" of those cabinets’/committees’ fully articulated presentation of the 
consequences of various policy and bylaw alternatives. 

7. We believe that there should be a reconsideration of fixed term limits for the Management 
Council and cabinets because such limits can result in the loss of valuable and even critical 
experience. On the one hand, if there are no term limits, others may be prevented from gaining 
experience and serving. The impact may fall hardest on minorities and women. In addition, if 
there are no term limits, individuals may be retained in a governance position even though they 
no longer adequately are fulfilling their responsibilities. On the other hand, hard term limits 
mean that those with the most experience and, perhaps, insight are removed from central service 
roles. As researchers report, the end result may be to move policy responsibility to staff and 
away from those charged directly with exercising that responsibility. There also are ways to 
preclude an individual from serving another term if (s)he fails to fulfill his/her responsibilities. 
Finally, term limits typically "run with" the Conference. They therefore have more impact on 
FARs than athletics administrators as they, unlike FARs, move to positions at other institutions 



in other conferences and, therefore, their service clock might begin anew. We suggest, therefore, 
that terms run five years with a two-year hiatus and then reappointment, with no maximum times 
this may occur. There have been instances, particularly on CAP, where individuals have 
continued to serve in an "ex officio" capacity after a term expired because of their particular 
expertise. We suggest that there be explicit written authority to retain individuals as members, 
even in a non-voting role. 

IV. CONCLUSION 

For the reasons set forth above, the 1A FAR Board supports a new, separate, FBS 
Division as the best alternative to achieve confidence and buy-in in NCAA Division I 
governance, something widely acknowledged as missing in the current structure. We also 
believe that a separate FBS Division is the best alternative to serve the needs of FBS institutions 
and the interests of their student-athletes.7 A new division will permit broad representation by 
governance groups in numbers sufficient to assure that there will be full exploration of all 
perspectives, close examination of the consequences of various alternative policy approaches, 
and a detailed assessment of the potential implementation implications of policies and bylaws. 
We believe that one result is that policy- and decision-making will be informed by those with 
responsibility- for policy implementation and with experience in how- policy and decisions will 
play out. Finally, we believe that a separate FBS division will be more efficient and effective in 
serving FBS presidents and chancellors by focusing on matters important to the administration 
and health of intercollegiate athletics and by providing the Board with the information and 
experience that will assist it in performing its role. 

Nonetheless, we recognize that development of a new- governance structure will require 
close examination of the downstream consequences of upstream decisions. We have set forth 
some examples in Appendix A, but we have no means noted all of them. As we said at the 
outset, FBS FARs, and the IA FAR Board, would welcome the opportunity to assist in 
development of a new governance structure. 

7 We cannot speak for Division I institutions and conferences that are not FBS, bnt we believe that removal of FBS 

conferences will also provide them efficiencies in discussion and policy implementation. 
7 



APPENDIX A 

The 1A FAR Board believes that bylaw and policy adoption by an FBS Division is likely 
to have some spillover effects in the rest of Division I. Although many effects might be positive, 
or neutral, it also is possible that some of these effects might be negative regarding student- 
athlete well-being in a newly configured Division I that would no longer have FBS conference 
members, and also in the overall health of intercollegiate athletics. Even if some consequences 
are negative, however, the 1A FAR Board believes that the advantages in policy, process, and 
perception that will be produced by a separate FBS Division will outweigh any negative 
consequences that might ensue. Nonetheless, the IA FAR Board believes a move to an FBS 
Division should be accompanied by a consideration of how FBS policies and bylaws might play 
out in the rest of Division I. We do not suggest that such a consideration should impede creation 
of a new division. Instead, we believe that identification of consequences underscores the 
reasoned and deliberative process employed in creating a new division. We offer several 
potential examples here. 

1. Research initiatives in the area of concussions and other health and well-being issues for 
student-athletes. 

We believe that there is much research work that may be done to enhance the knowledge 
base and, in turn, performance and treatment protocols for student-athletes. As we understand it, 
the protocols established for sickle cell identification initially were adopted only in Division I, 
with Divisions II and III adopting similar protocols once Division I acted. We believe that there 
might be similar initiatives that the FBS conferences and institutions might be willing to adopt, 
both because of greater resources and also because their student-athletes might experience a 
greater incidence of certain medical/health issues. 

2. Permitting institutions to offer student-athletes in head-count sports athletic scholarships 
equal to full cost of attendance (and basing the percentage scholarships offered in equivalency 
sports on the full cost of attendance). 

There has been considerable discussion of this issue, much centered on whether FBS 
institutions and conferences would institute such a bylaw" change were they to vote separately 
from non-FBS institutions and conferences. Although there would likely not be unanimity even 
within a new FBS Division, we assume here that an FBS Division would move to some version 
of full cost of attendance. Non-FBS institutions would thereafter compete for student-athletes 
against FBS institutions in an FBSiDivision I championship; student-athletes in non-FBS 
institutions would compete against each other in the same FBSiDivision I championships. We 
believe that ultimately this might drive the rest of Division I to permit grants going to full cost of 
attendance. One possible consequence could be a reallocation among spending priorities in non- 
FBS institutions. Another consequence could be a decrease in the number of sports sponsored by 
some, perhaps most, non-FBS institutions, with the impact most likely falling on men’s non- 
revenue sports. Another possible consequence would be a decrease in the number of 
scholarships offered in each sport, again with an impact more likely in men’s non-revenue sports. 
An additional alternative might be a further drain on campus resources. 



3. Increasing athletic scholarships offered in women’s sports. 

Many institutions have difficulty meeting Title IX gender equity requirements. It is much 
less expensive to increase the number of scholarships offered in a sport that an institution already 
offers than it is for an institution to add another sport (with the concomitant costs of coach 
salaries, travel and competition schedules, and facilities). 

In the 2004-05 legislative cycle, four proposals were adopted (2004-21 A, B, C, D) that 
would have increased the maximum number of scholarships for selected women’s sports: from 
12 to 14 for gymnastics; from 13 to 14 for volleyball; froml8 to 20 for cross country/track and 
field, and from 12 to 14 for soccer. The Management Council adopted the proposals, with the 
majority of FBS conferences in support of scholarship increases for all four sports and the 
majority of FCSiNoFB conferences opposed. The proposals went to an override vote at the next 
NCAA Convention. Three of the proposals were overridden (defeated) by narrow margins, even 
though the legislation was permissive. Although there was some discussion that additional 
scholarships were not needed in these sports, a great deal of the opposition came from lower- 
resourced institutions that feared a competitive disadvantage were they unable to provide the 
scholarships (with more of the highly recruited student-athletes gravitating to bigger programs 
that, under the proposal, would have had additional scholarship space on their rosters). Were an 
FB S Division to be master of its own fate, then, again, the question is what response might come 
from the Division I institutions? 
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Figure 1. New" NCAA Division Structure 

Subdivision 

2011-12 Athletics 

Expenses Average 

by Subdivision 

25th Percentile 75th Percentile 

FBS $56,664,257 527,558,156 576,978,631 

FCS 516,885,021 511,335,102 521,631,418 

D-I No Football 514,142,454 510,284,344 516,801,411 

Figure 2. 2011-12 Athletics Expenses by Subdivision Membership: 
Average, 25th and 75th Percentile 
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1A FAR 
2013 ANNUAL MEETING 
September 22 and 23, 2013 

Sunday 

12:00p.m. to 12:15 p.m. 

WELCOME 

Brian Shannon, Texas Tech University 

12:15p.m. to l:45p.m. 

COACH - STUDENT ATHLETE TREATMENT/INTERACTION in contrast with 

FACULTY- STUDENT TREATMENT/INTERACTION 

BILL BYRNE, former Athletic Director, Texas A&M University (and elsewhere) 

MADDIE SALAMONE, SAAC President, Student-Athlete, Duke University 

CALE PATTERSON, former Student-Athlete, Texas Christian University 

CEAL BARRY, Associate Athletic Director and SWA, University of Colorado 

CATHY DURAN, Associate Vice Provost for Student Affairs, Texas Tech University 

Moderator Josephine (Jo) R. Potuto, University of Nebraska 



l:45p.m, to 2:00p.m. Break 

2:00 to 3:00p.m. 

A PRESIDENT’S PERSPECTIVE 

LOU ANNA SIMON, President, Michigan State University, Chair, Executive 

Committee, NCAA Board of Directors 

Introduced by John Bruno, Ohio State University 

3:00p.m. to 3:30p.m. 

THE STATE OF NCAA GOVERNANCE 

Josephine (Jo)R. Potuto, University of Nebraska 
Brian Shannon, Texas Tech University 

3:30 to 3:45p.m. Break 

3:45p.m. to 5:00p.m. 

TECHNIQUES, STRATEGIES, AND SOLUTIONS TO MITIGATE THE SAFETY AND 
SECURITY RISKS INHERENT IN COLLEGIATE SPECATOR SPORTS VENUES - 
WHAT EVERY FAR SHOULD KNOW 

LOU MARCIANI National Center for Spectator Sports Safety and Security, 
University of Southern Mississippi 

STACEY HALL, National Center for Spectator Sports Safety and Security, 
University of Southern Mississippi 

Introduced by Denni s Phillips, University of Southern Mi ssissippi 



5:00 to 6:00p.m. 

PERSPECTIVES ON COLLEGIATE ATHLETICS AT THE FBS LEVEL 

JAY BILAS, ESPN 

Introduced by Martha Putallaz, Duke University 

6:30p.m. to 7:30p.m. 

RECEPTION: ADULT BEVERAGES, APPETIZERS, CONVERSATION 

Monday 

8:15 a.m. to 8:30 a.m. 

THE 1A FAR STUDENT-ATHLETE ACADEMIC EXCELLENCE AWARD 

Jim Atwood, University at Buffalo 

8:30 a.m. to 9:30 

NCAA RESEARCH AND ITS APPLICATION - WHAT FARS SHOULD KNOW 

TODD PETR, Managing Director of Research, NCAA 

JOHN J. (JACK) MCARDLE, Universi~ of Southern California 

Introduced by John B~-ono, Ohio State University 

9:30 a.m. to 9:45 a.m. Break 



9.’45 a.m. to 10.’45 a.m. 

MEDICAL ISSUES AND CHALLENGES FOR NCAA STUDENT-ATHLETES AND 
MEMBER INSTITUTIONS 

BRIAN HAINLINE, Chief Medical Officer, NCAA 

httroduced by David Clough, University of Colorado 

10:45 a.m. to 11:00 a.m. 

SPECIAL RECOGNITIONS 

Brian Shannon, Texas Tech University 

11:00 a.m. to 12:00p.m. 

TIlE STATE OF DIVISION I 

MARK EMMERT, President, NCAA 

Introduced by Brian Shannon, Texas Tech University 

112:00 p.m. to 12:05 p.m. 

CLOSING REMARKS 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Moore, Melinda <MELINDA.MOORE@TTU.EDU> 

Thursday, September 26, 2013 9:38 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

1A FAR Board Meeting Migrates 

Minutes 9 5 13.docx 

Please see the attached minutes for September S of the :tA EAR Board Meeting. 
IVlelinda Moore 
:tA EAR Administrative Assistant 
Texas Tech University 
School of Law 
:1802 Ha~ord Avenue 

Lubbock, TX 79409 
806-742-3990 



SUMMARY OF THE 

1A FACULTY ATHLETICS REPRESENTATIVES (FAR) 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference September 5, 2013 

Participants: 

Jim Atwood, University at Buffalo 
John Bruno, Ohio State University 
David Clough, Universi~ of Colorado 
Fred Green, Troy University 
Dennis Phillips, University of Southern Mississippi 
Jo Potuto, University of Nebraska, Lincoln 
Martha Putallaz, Duke University 
Brian Shannon, Texas Tech University 
David Szymanski, University of Cincinnati 
Steve Turner, Mississippi State University 
Azure Davey, NCAA 
Diane Dickman, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting"). 
While certain items on the 1A Faculty Athletics Representatives (FAR) Board of Directors 
meeting’s agenda were acted on at various times throughout the meeting, all final actions within 
a given topic are combined in these minutes for convenience of reference.] 

The meeting was called to order at 12:32 p.m. Eastern time by the chair, Brian Shannon. 

1. Update on the September 1A Facult’~, Athletics Representatives In-Person Meeting. 

Brian reported that he will supply the laptop for all presentations during the in- 
person meeting. Any speakers with their own presentations should be told to 
bring them on a jump drive. 

Brian noted that registration for the September meeting is down slightly. Thus 
far, 65 faculty athletics representatives have registered and there are 90 
registrants overall including several members of the media. Brian reminded 
the other board members that he sent them each a list of all registrants from 
their conferences. He encouraged the board members to remind FARs from 
their conferences that have not registered to consider attending. 

ncaa.org/msaa/ama/AllAdminislrators/Yurk, KatUDl[FARBoarcFSeptember5,20131 AFARMinutes/KEY:rbf/091813 



Brian noted that NCAA President, Mark Emmert is making himself available for 
a meeting with board members Monday, September 22 from 2 to 3 p.m. Brian 
has a conflict and cannot attend, but Jo Potuto, David Clough and David 
Szymanski will be able to meet with him. Brian said other Board members 

are welcome. 

1A FAR Academic Award. Jim provided an update, noting that he has heard from all 1A 
conferences. His only concern was former Big East institutions that may not be aware 
that they may make a nomination for this award. He will reach out to the FARs at all the 
institutions he expected to hear from. There was a brief discussion about the award’s 
requirements that student-athletes participate in a sport sponsored by the 1A conference. 
Jim noted that Rhonda Hatcher may be able to provide the histor?- of the decision but that 
the requirement has been in place for some time. 

Governance Document. The board discussed the draft governance document that Jo 
prepared with editing by Brian and David Clough. Members were encouraged to send 
their feedback as soon as possible. Brian asked the Board for support of the position 
statement, and noted that he wanted it finalized and released in advance of the 1A FAR 
Conference.. There was a lengthy discussion about the board members representing the 
board or their conferences in voicing their support of the document. Brian noted that this 
document is being presented as the 1A FAR Board’s position, though it should be shared 
with the representatives’ conferences. Others agreed. 

Brian stated that the final version of this document will be sent to the Division I Board of 
Directors, the President’s Advisor5, Group, Jean Frankel, the press and the 1A FAR list 
serv’e. Brian and Jo will also present this at the 1A FAR Annual Meeting in their 30- 

minute slot. 

The board members agreed to go for~vard ~vith the document, subject to editing, over the 
next few days. 

Exchange with Jean Frankel. Jean Frankel of Ideas for Action joined the call at 1 p.m. 
She continues her role as a consultant for the NCAA in the process of reviewing the 
Division I governance structure. She engaged the board in a lengthy discussion about the 
review. Jean acknowledged that the 1A Board is ve~ committed to the process of 
reviewing the structure and developing options for broader consideration. The board 
members and Jean discussed the board’s draft of a governance model. They discussed 
points of frustration with the current model and suggestions for improvements. Jean will 
be attending the board meeting prior to the September 1A FAR meeting in Dallas. 

5. Adiournment. The meeting adjourned at 1:32 p.m. 



From: 

Sent: 

To: 

Subject: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Shannon, Brian <BRIAN.SHANNON@TTU.EDU> 

Monday, October 21, 2013 2:38 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

1A FAR Academic Excellence Awaacds 

}5, all: 
The NCAA staffwill be mailing certificates this week for those student-athletes who qualified for the 2013 1A FAR Academic 
Excellence Awards. The certificates will be distributed to the official(s) within your respective conference offices who collected the 
information (except for our independent VBS members). They, in turn, will further distribute the certificates to each campus. For a list 

of the 2013 awardees compiled byJhn Atwood, our 1A FAR secretat57/treasurer (and the FAR at Buffalo), see 
1/ - / / htt-p://onea~ar.org/awards/awards.html. 

Brian 
Bria~ D. Shannon 

Texas Tech FAR 

President, 1A FAR 

806 834 6366 



Fl’oill: 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <pntallaz@duke.edu> 

Tuesday, October 22, 2013 1:32 PM 

Robert Taggart (robert.taggaW~:bc.edu); Nick Hadley <hadley@umd.edu>; ’Carolyn Callahan (cmc@virginia.edu)’; Lany Kill@ugh 

(lany@vt.edu); Sam Pardue (slpposc@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edu>; ’carmich~wfu.edu (carmicha@~4"u.edu)’; 

Janie Hodge <HODGE@clemson.edu>; Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Perrewe, Pamela <pperrewe@cob.fsu.edu>; 

Ma~dn P. Dawldns (mdawkin@mimni.edu); saa01 @pitt.edu; ~njwasyle@ma_wa, ell.ss~.edu; Tficia Bellia (pbellia@nd.edu); Elaine Wise 

(eomse0 l@louisville.edu) 

FW: stoD~ re ne:~ week’s NCAA meeting 

And here is the second. 

Best, Martha 

From: Shannon, Brian [mailto:BRIAN.SHANNON@ttu.edu] 
Sent: Tuesday, October 22, 2013 9:34 AM 
To: jpotuto:l@unl.edu; Dennis.Phillips@usm.edu; Turner@agecommsstate.edu; fegreen@troy.edu; jatwood@buffalo.edu; Martha Putallaz, Ph.D.; Moore, Melinda; 
bruno.I@osu.edu; david.cloughOcolorado.edu; david.szymanski@uc.edu; diann@unl.edu; billy.campsey@sjsu.edu 

Subject: FW: story re next week’s NCAA meeting 

FYI. See below. These are some peculiar groupings. It’s decidedly a "big tent" approach. NC~MA staff appears to believe that each of 
the nine groups will have unified views & vision for governance of the division. E.g., within the AD group, although the four ADs 
from BCS schools will likely have very similar views, I doubt that their positions match up w-ith the ADs from Denver and Morehead 
State. Within the faculty group, there are very decided differences between the two FAR groups and COIA, etc. 

Groups to discuss governance ideas with DI Board 

By Michelle Brutlag Hosick NCAA.org 

NCAA.org 

Oct 21, 2013 10:56:39 AM 

On Oct. 29, the Division I Board of Directors and Presidential Advisory (houp will hem presentations fiom several groups that have ideas for improving how 
Division I works. 

E~ ~N~ ni~ gNup~ wi!! ~rovid~ ~g~,i~,M ~v~rvi~v~ ~its)i~i~n fo~ N~ di)i~i~g, a~d the presentations will be followed by discussion with the bomd a~d 

advisou group. The conversations aace expected to guide decisions about the upcoming Division I Governance Dialogue, a town- hail meeting plmmed for all 

Division I members. That meeting will take place Jan. 16-17 in conjunction with the 2014 NCAA Convention in Sma Diego. 

Presenting to the presidents who serve within the NCAA’s Division I leadership will be: 

Coaches’ Associations 

o Beth Bas~, CEO, Women’s Basketball Coaches Association 

o Kathleen DeBoer, executive director, American Volleyball Coaches Association 

o .J_!___m_____H___a___n___e_k’~ executive director, National Association of Basketball Coaches 

o Rob Kehoe, collegiate programs director, National Soccer Coaches Association of America 

o Sam Seemes, CEO, U.S. Track & Field and Cross Country Coaches Association 

o . _G_ _ _r_ _a_ _ _n_ _t_ _ _ _T_ _e_ _ _a_ _f_ _f. , executive director, American Football Coaches Association 

Collegiate Commissioners Association (CCA) 

o Britton Banowsky, commissioner, Conference-USA; president, CCA 

o Greg Sankey, executive associate commissioner and chief operating officer, Southeastern Conference; secretary, CCA 

o Carolyn Schlie FernovidL executive director, Patriot League; past president, CCA 

Athletics Directors Groups 

o Mike Alden, University of Missouri, Columbia; and president, National Association of Collegiate Directors of Athletics 

o Peg Bradley-Doppes, University of Denver; president, Division I-AAA Athletics Directors Association 

o Morgan Burke, Purdue University; president, I-A Athletics Directors Association 

o Brian Hutchinson, Morehead State University; president, Football Championship Subdivision Athletics Directors Association 

o J__!__m_____P___h__!!_!!p__s_, Northwestern University 

o J___a__c__~__S____w___a__r___b__r_!_c__~, University of Notre Dame 

Faculty Groups 

o Scott Benson, professor, idaho State University; president, Faculty Athletics Representatives Association 

o Michael Bowen., instructor, University of South Florida; chair, Coalition on Intercollegiate Athletics Steering Committee 

o Brian Shannon, professor, Texas Tech University, president; :I-A Faculty Athletics Representatives 

Knight Commission 

o Carol Cartwright, member; president emeritus, Kent State University and Bowling Green State University 

o Amy Perko, executive director 

National Association for Athletics Compliance 

o Dan Bartholoma% associate athletics director, compliance and sport services, University of Pittsburgh; second vice president, NAAC 

o .J___u_!j__e____C___r__o___n_~__e_D executive associate athletics director, Indiana University; president, NAAC 

Student-Athlete Advisory Committee 

o ._A___d___a___m_____P___u___r__c_!J_!~L, baseball student-athlete at St. Peter’s University; vice-chair of SAAC 

o Madeline Salamon% women’s lacrosse student-athlete at Duke University; chair of SAAC 

Women’s Administrators 

o Patti Phillips, CEO, National Association of Collegiate Women Athletics Administrators 

o Chris PIonsky, director of women’s athletics, University of Texas at Austin; president, National Association of Collegiate Women Athletics 



Administrators 

Ethnic Minority Administrators and Faculty 

o Lee McEIroy, athletics director, University of Albany; representative, Minority Opportunities Athletic Association 

o genjarnin Reese, vice president of the office for institutional equity, Duke University; president, National Association of Diversity Officers in 

Higher Education 

The presidents will hear the presentations Oct. 29 and reconvene for discussion during the regularly scheduled boaacd meeting Oct. 30. The Dialogne agenda will 

be constructed based on information ti-om the presentations as well as t~edback from a governance re-design survey sent to ma~y in the membership. Survey 

responses are due by Nov. 15. 

Division I members who want to attend the dialogue event mus~t register through "the NCAA Conventioa registration site and choose "Division I Governance 

Dialogue Only" in the first menu. No cos~t is associated ruth attending the Nalogue, other than lodging and travel. Hotel rooms at the convention rate are available 

to dialogue attendees. Space at the hotels is limite& so attendees are urged to register early. 

Division I members who wish to attend the convention as well as the dialogue should choose their categoU in the first menu and select the dialogue as one of the 

options. Those who attend the convention must register and pay the convention registration fee, currently $375. The full, onsite registration rate for NCAA 

members will go into effect Dec. 7. 
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Summary of the 1A 
Faculty Athletics Representatives 
Board of Directors Teleconference 
September 22, 2013 

Page No. { PAGE \* MERGEFORMAT } 

SUMMARY OF THE 

1A FACULTY ATHLETICS REPRESENTATIVES (FAR) 

BOARD OF DIRECTORS IN-PERSON MEETING 

DFW Hilton, Dallas, Texas September 22, 2013 

Participants: 

Jim A~7ood, University at Buffalo 
John Bruno, Ohio State University 
Bill Campsey, San Jose State University 
David Clough, University of Colorado 
Fred Green, Troy University 
Dennis Phillips, University of Southern Mississippi 
Jo Potuto, University of Nebraska, Lincoln 
Martha Putallaz, Duke University 
Brian Shannon, Texas Tech University 
David Szymanski, University of Cincinnati 
Steve Turner, Mississippi State University 
Jean Frankel, Ideas for Action 
Dutch Baughman, Executive Director, 1A Athletics Directors Association (ADA) 
Azure Davey, NCAA 
Diane Dickman, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting"). 
While certain items on the 1A Faculty Athletics Representatives (FAR) Board of Directors 
meeting’s agenda were acted on at various times throughout the meeting, all final actions within 
a given topic are combined in these minutes for convenience of reference.] 

The meeting was called to order at 10:00 a.m. Central time by the chair, Brian Shannon. 

In-Person 1A FAR Board Meeting. 

Brian announced that the Board’s in-person meeting is scheduled for February 20-22, 
2014, in Indianapolis, Indiana. 

ncaa.org]tnsaa/ama/AllAdministrators/Yurk, Katy/DIFARBoard/Septe,nber22,20131 AF,MRMinute s/KEY:rb f/102313 



2. Legislative A~enda. 

Brian distributed a handout from the Rules Working Group (RWG) for the 
Board’s review. He reported that the thought-leaders’ reviews were being routed 
to the NCAA Division I Legislative Council and the NCAA Division I Leadership 
Council. He noted that the football group will be sending their issues directly to 
the NCAA Division I Board of Directors. The remaining topic for the RWG is 
recruiting They have a conference call September 27. 

Brian reminded the group that there is still a moratorium on new legislation, 
although it appears the football proposals may be allowed to proceed. 

Meeting with Coalition on Intercollegiate Athletics (COIA) Representatives. Brian and 
David Clough reported on their meeting with representatives of the COIA September 21. 
They noted that the 1A FAR Board and COIA seem to be in agreement on several points, 
including the principle that the collegiate model should be maintained Members of the 
COIA Board, however, continued to express a desire to have the NCAA mandate a role 
for faculty governance groups within intercollegiate athletics. Brian and David had 
stressed the 1A FAR position that engagement between athletics, the FAR, and faculty 
governance groups should be determined locally on each campus, and that no mandate 
from the NCAA was necessary or desirable. The two groups appear to agree on the 
importance of faculty engagement with intercollegiate athletics, but note that there are a 

variety of different ways to engage. Ultimately, the 1A FAR Board noted that although 
no one model will work at all institutions, communication between faculty and athletics 
should be emphasized. 

Dutch Baughman, Executive Director of the 1A ADA Dutch met with the Board and 
noted that the 1A ADA first met with COIA a number of years ago, and over time COIA 
wanted to formalize that relationship. However, Dutch stated that the 1A ADA would 
rather emphasize the relationship with the faculty athletics representatives rather than the 
faculty senate. Dutch also described the ADs’ views on governance. 

Governance Model. Brian reported that they have received a lot of feedback on their 
proposal, and most of it has been positive. Some Groups have suggested that they are 
moving too far ahead, but Brian pointed out that they simply put forward one set of ideas 
in order to be part of the conversation. 

Jean Frankel agreed that the purpose of the process at this time is to get different voices 
out there. She noted that others are developing concepts as well. In January, at the 2014 
NCAA Convention, she expects more conversations about developing a cohesive design. 
Jean noted that what happens between October and January is critical. November 15 is 
the deadline for all concepts, and Jean anticipated that she will be attending a number of 
conference meetings to share the various ideas. She noted that she hoped the outreach 

would result in informed discussion rather than debate. Dutch noted that the 1A 



Directors of Athletics (ADs) continue to be closely aligned with the 1A FARs, especially 
in regard to student-athlete well-being as a core value. He also noted the need to 
maintain a strong commitment to compliance. 

6. Adjournment. The meeting adjourned at 11:45 a.m. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Martha Putallaz, Ph.D. <putallaz@duke.edu;, 

Friday, December 27, 2013 10:32 AM 

Robert Taggart <robert.taggart@bc.edu>; Nick ttadley <hadley@umd.edtr~; Carolyn Callahan <cmc@virginia.edu>; Lain., Killough 

<larry@t.edu>; Stun Pardue <slpposc@ncsu.edu-~; Broome, Lissa L <lbroome@email.anc.edu>; Richard Ca~michael 

<cannicha~wfu.edu-~; Janie Hodge <hodge@clemson.edu-~; Pamela Perrewe <pperrewe@cob.l;u.edu:~; Sue Ann Allen 

<sue.bidstmp@chbe.gatech.edu:,; Marvin Dawkins <mdawldns@mimni.edu>; Susan Albrecht <saa01@pitt.edu>; Michael J Wasylenko 

<mjwasyle@ma_va, ell.ur.edu>; Tricia Bellia <pbellia@nd.edu:>; Elaine Wise <elaine.wise@louisville.edu> 

Fwd: Governance model - consi&rations 

Letter to President Hatch 12 23 13.pdf: ATT00001 .htm 

Hi All--I hope evewone is enjoying the holidays. I apologize flint I was not on fl~is past week’s IA FAR Boaxd cont~rence call but attached is a letter that resulted from 

the call and was ~nt by Brian Shannon to President }latch. 

Best, Martha 

Sent from Iny iPhone 

Begin tbm’axded message: 

From: "Shannon, Brian" <BRIAN.SHANNON~tm.edu> 

To: "Dr. Fred Green" <fegreen~tmy.edu>, ’"Azure Davey’" <adavey(~ncaa.org>, ’"Bill Campsey’" <billy.campsey~,~sisu.edu;,, 

"david.clough(~colorado.edu" <david.clough(~colomdo.edu>, ’"David Szymanski’" <david.szymanski~uc.edu>, ’"DenNs Phillips’" 

<dennis.phillips~usm.edu>, "Dickman, Diane" <ddickman~ncaa.org>, "’Diann Schiesslei" <diann~unl.edu>, "’Jim Atwood’" <iatwood~buffalo.edu-;, 

"jpotutol@unl.edu" ~ipotutol @uN.edu>, "’John Bruno’" <bruno.l @osu.edtr~, "’Katy Yurk’" <kvurk@ncaa.org>, "Martha Putallaz, Ph.D." 

<putall~@duke.edu>, ’"Steve Turner’" <tumer~agecon.msstate.edu> 

Subject: FV~: Governance model - consideratinns 

Hi, all: 

Per the discussion on our call on Tlmrsday, see attached message & letter I sent to President Hatch. 

Enjoy the break & holidays! 

Brian 

From: Shannon, Brian 

Sent: Monday, December 23, 2013 11:28 AM 

To: nhatch@wfu.edu 

Cc: isfmnkel~comcast.net; dberst(a)ncaa.om 
Subject: Governance model - considerations 

Dea:r President Hatch: 

Thank you for last week’s email to the membership about the status of the governance review process. As your D 1 Board Steering Committee on 

Governance continues its work in developing a governance redesign p~oposal in advance of the San Diego meetings, my Board asked me to send you and 

the Steering Committee the attached brief letter that sets forth six points for consideration as you prepare Four draft model. 

It was a pleasure to get to meet you at the late October meeting in Indianapolis, and I look forward to seeing you in San Diego. 

Best wishes for a happy holiday season! 

Brian Shannon 

FAIL Texas Tech 

President, 1A FAR 
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FACULTY ATHLETICS 

REPRESENTATIVES (FAR) 
Academics & Athletics as an integrated t4~ole: on Campus, in Governance 

December 23, 2013 

Nathan O. Hatch 
President, Wake Forest University 

Chair, NCAA Division I Board of Directors 

Dear President Hatch: 

Thank you for last week’s email to the membership about the status of the governance 

review process. As the Division 1 Board Steering Committee on Governance continues 

its work in developing a governance redesign in advance of the San Diego meetings, we 

respectfully urge that your Steering Committee take into consideration the following six 

points as you prepare your draft model: 

1. At the Board level, Presidents/Chancellors must continue to have ultimate authority 

for the direction of intercollegiate athletics and the policy and bylaw goals to be 

achieved and should comprise the membership of the governing board. But, the role of 

the governing board should be to set overarching policy, engage in strategic planning, 

approve budgets, and hire and review the performance of the chief executive officer. 

Correspondingly, the goals and ethos of our colleges and universities must be front and 

center in the consideration and adoption of policies and bylaws. 

2. There must be a continued commitment to the collegiate model. The perception of 

intercollegiate athletics in general and NCAA Division I in particular must instill 

confidence that policy is adopted and problems are solved in an efficient and timely 

fashion in a manner that embodies the values of higher education and enhances the 

student-athlete experience. 

3. With regard to an optimal design for governmental sub-structures, those charged 

with implementing policies and bylaws should have meaningful opportunities to 

participate in their development. There are few, if any, issues pertaining to 

intercollegiate athletics and student-athletes that are solely athletic or solely academic 

in nature. Successful NCAA policy development will hinge on utilization of an NCAA 

governance sub-structure that assures frequent and ongoing cooperation, 

communication, and interactive engagement of a critical mass of both senior-level 

campus athletics administrators and a critical mass of FARs. There must be a strong 

faculty voice in NCAA governance to assure a continued commitment to the academic 

success of student-athletes. Conference commissioners should play a role, as well. 
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4. The NCAA Division I governance model and sub-structure design should strive for clarity, efficiency, 

transparency, and the minimization of redundancy. 

5. We recognize that there has been a call for greater autonomy by the BCS conferences within the 

current subdivision structure as to certain areas of policy development and regulation. This is 

particularly important with regard to matters of possible enhancements of the student-athlete 

experience that can be made possible due to increased revenue allocation. If such autonomy is indeed 

embodied in the governance structure and voting procedures, we would urge that the governance 

design include a retooling of the override process so that a Division-wide override process will not overly 

infringe on the exercise of any new autonomy. 

6. The NCAA Division I governance structure must be designed in a manner to assure the ability to 

maintain and continue recent progress on academic benchmarks such as progress-toward-degree, 

academic progress rate, graduation rate (GSR and FGR), and initial and transfer eligibility standards. 

My Board and all FBS FARs stand willing and are eager to assist in the work of crafting, finalizing, and 

implementing the new design. 

Sincerely, 

Brian D. Shannon 

President, 1A FAR Board 
FAR, Texas Tech University 

Charles "Tex" Thornton Professor of Law 
Texas Tech University School of Law 

Texas Tecfl University School of Law ¯ Lubbock, Texas 79409-0004 ¯ DD Phone: 805-742-3990x259 ¯ E-marl: brion.sflannon@ttu.edu 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Shannon, Brian <BRIAN.SHANNON@TTU.EDU> 

Tuesday, February 4, 2014 9:27 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

FW: Governance redesign - composilion of Council 

1A FAR letter to President Hatch and Steering Committee 2 4 14.pdf 

FAR colleagues: 
FYI - see the attached letter that the 1A VAR Board submitted earlier today. 
Brian 

From: Shannon, Brian 
Sent-" Tuesday, February 04, 2014 8:14 AM 

To-" nhatch@wfu.edu 
C¢: jsfrankel@comcast.net; dberst@ncaa.org; input@redesigndivisiononegoworg 
Subject-" Governance redesign - composition of Council 

Dear President Hatch: 

Thank you for your continuing leadership of the governance review process. As you and the DI Board Steering Committee on Governance continue to work on the 

next iteration of the governance redesign proposal, please consider the attached letter from the 1A FAR Board that focuses on the composition of the new Council 

which is anticipated to report to the reconstituted DI Board of Directors. 

Sincerely, 

Brian Shannon 
Brim1 D. Shmmon 

Charles "Tex" Thornton Pro{essor o~ Law" 

Texas Tech U*dversity ~’hool o~ Law 

Texas Tech Factflty Athletes Representative to the NCAA/Big 12 

President, 1A FAR 

806 834 6366 
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FACULTY ATHLETICS 

REPRESENTATIVES (FAR) 
Academics & Athletics as an Inte.qrated W;~ole: on Campus, in Governance 

February 4, 2014 

Nathan O. Hatch 

President, Wake Forest University 

Chair, NCAA Division I Board of Directors 

Dear President Hatch, and Members, Governance Steering Committee: 

As you know, I have previously submitted our 1A FAR Board’s input and 

recommendations as the governance restructuring process has unfolded. I will not 

repeat our prior detailed submissions, but write briefly on behalf of the 1A FAR Board to 

focus on one key aspect of the future governance substructure: the composition of the 

new Council that will report directly to the reconstituted Board of Directors. 

We believe strongly that the new Council should be comprised of an equal number of 

FARs and senior athletics administrators. Our universities, and the NCAA as an 
association, continually espouse a commitment to the collegiate model, with its focus 

on overall student-athlete well-being. But, what does that commitment mean? It means 

that we must recognize and embrace our student-athletes’ opportunities to develop 

fully not only on the field or court, but also in the classroom; not only as elite athletes, 

but also as well-rounded students fully integrated into the full range of campus life; and 

not only for their contributions as members of an athletic team or sport, but also for 

their future contributions as citizens and productive members of society. Adherence to 

a collegiate model also means that our policy-designing body must be structured to 

draw upon the dual expertise of an equal number of FARs and senior athletics officials. 

Policy for intercollegiate athletics should be adopted and problems should be solved in 

a manner that not only embodies - but, equally, is seen to embody - the values of 

higher education and the enhancement of all facets of the collegiate student 

experience, including those directly related to the student-athlete experience. 

You have heard from athletics directors about the need for those charged with day-to- 

day athletics operations to have a strong voice in the new governance system. And, we 

certainly agree with and support that premise. But, experience and expertise are not, 

and under true adherence to the collegiate model, cannae be experience and expertise 

solely reflected through the lens of senior athletics administrators. The goals and ethos 

of our colleges and universities must be front and center in the consideration and 

adoption of policies and bylaws that govern intercollegiate athletics. Having an equal 

number of FARs to work hand-in-hand with senior athletics administrators at the 
Council level will assure that issues are vetted and considered through both an athletics 

and a campus/academic lens. 

Texas Tech University School of Law ¯ Lubbock, Texas 79409-0004 ¯ DD Phone: B06-834-6366 ¯ E-maih brian.shannon@ttu.edu 



The Division I Board has acknowledged the need to adopt more of an oversight role and generally leave 

the development of policy to those with on-the-ground experience and expertise. Such an oversight role 

is reflective of the campus model of how Presidents/Chancellors operate, and must operate, given the 

breadth of campus operations and responsibilities that they oversee and administer. Indeed, our 

campus structures embrace and rely on the different perspectives of ADs and FARs. The FAR represents 

the greater campus, and typically serves as the President’s/Chancellor’s eyes and ears on issues relating 

to intercollegiate athletics that often, but do not necessarily, mirror the perspectives of senior athletics 

administrators. On many of our campuses, moreover, the FAR has an oversight role regarding overall 

student-athlete well-being, academic, and compliance issues. No FAR disputes that ADs are, and must 

be, the ones directly charged with administering athletics departments. Similarly, no FAR disputes that 

ADs have such responsibilities on a 24/7 basis. But, college athletics also has a 24/7 college/academic 

component. The threats to health and continued viability of collegiate athletics programs can be met 

only through the active engagement of those with experience and expertise both in athletics and in the 

greater campus. The active engagement of both FARs and ADs is critical if the Board is to be well-served 

in exercising its leadership and oversight role. 

In sum, if the collegiate model means anything, it must mean that college athletic issues need to be 

considered and resolved in a manner consistent with the campus ethos and campus values. Few, if any, 

college athletic issues are either exclusively athletic or exclusively academic. Our governance model 

should be structured to reflect that reality. If we do so, we will have positioned our governance design 

to better address and resolve college athletic issues within a collegiate model framework. Moreover, 

doing so will also allow the NCAA to be best positioned to respond to what we believe will be continuing 

external criticism that the "college" part of collegiate athletics is no longer relevant. Finally, because we 

believe that the collegiate model should continue to be a foundational cornerstone for college athletics, 

we respectfully urge you to incorporate our recommendation of constituting the new Council in the 

restructured governance model with an equal number of FARs and senior athletics administrators. 

Sincerely, 

Brian D. Shannon 

President, 1A FAR Board 

FAR, Texas Tech University 

Charles "Tex" Thornton Professor of Law 

Texas Tech University School of Law 

Texas Tech University School of Law ¯ Lubbock, Texas 79409-0004, DD Phone: 806-834-5355, E-maih brian.shannon@ttu.edu 



Fl’om: 

Sent: 

To: 

Subject: 

Cooper, Karen <KCooper@ncaa.org> 

Friday, February 7, 2014 9:36 AM 

loberbroeckling@loyolaedu; mondy.brewe@lcu.edu; rincol01@luther.edu; larsro01@luther.edu; beidler@lycoming.edu; 

lokar@lynchburg.edu; aconson@lynchbulg.edu; daniel.daley@lyndonstate.edu; morcio@lynn.edu; brisbois@macalester.edu; 

steve.oberg@mac.edu; clmstine.staMetE@umpi.edu; patficiabixel@mmaedu; jettiey.thomson@mmne.edu; strong@maine.edu; 

jkoshmider@malone.edu; jpwatson@manchester.edu; shawn.lad&@Inanhattan.edu; bowlingl@mville.edu; imaris@mansfield.edu; 

Tilnothy.Mille@Inbbc.edu; kmroberts@marianuniverisW..edu; Unanj@marietta.edu; John.Ritschdorff@marist.edu; 

ibreskin@sunyma’ifime.edu; mgilbert@~nhu.edu; mccomas@macshall.edu; mechmj f@mlc-wels.edu; cakozoje~e))umao<edu; 

mthomas@mbc.edu; eharpe@umhb.edu; lrichar2@umw.edu; hmbrooks@umes.edu; mandell@umbe.edu; hadley@umd.edu; 
lia~e.summerfield@mao~mount.edu; Scott.s~teele@maD~villecollege.edu; acraddock@mai3. Mlle.edu; jourdanais@ma~-wood.edu; 

ljay@mcla.edu; hismifl~@mitedu; lbtourneat@marifime.edu; rspence@psych.umass.edu; laurie.milliken@umb.edu; pfortie@umassd.edu; 

stephen McCarthy@umLedu; jkunz@mcdmfiel.edu; pcwill@mckendree.edu; bmntjoel@mcm.edu; msoileau@mcneese.edu; 

kp127@meda]lle.edu; ethm~@mec.cuny.edu; estevens@mempNs.edu; hugdaN]d@mercer.edu; amel@mercy.edu; 

sgushie@mercyhurst.edu; dgeorge@mercyhurst.edu; novaJam@meredith.edu; Ma~.Mcttugh@memmack.edu; earke@messiah.edu; 

carldyke@methodist.edu; daughtre@msudenver.edu; mdawkin@miami.edu; lipNcsc@miamioh.edu; acurzm~@ umich.edu; 

kasavam@msu.edu; wsproule@mtu.edu; ttarold.Whiteside@mtsu.edu; dbrayion@middlebury.edu; paul.guflme@mwsu.edu; 

dthncher@miles.edu; richard.glenn@millersville.edu; j stickle@millikin.edu; ktsaxton@mills.edu; wmcdtj@millsaps.edu; nickel@msoe.edu; 

jeffrey.pribyl@mnsu.edu; fagerstrom@~nnstate.edu; lwestro~n@umn.edu; amensing@d.umn.edu; hoove001@umn.edu; phleo@umn.edu; 

aiderstm@moms.umn.edu; dean.fmntsvog@minotstateu.edu; aausfin@misericordiaedu; ~rychlak@ole~niss.edu; twilliams@mc.edu; 

mme@agecon.mssmte.edu; gburke@mvsu.edu; djwesten@mst.edu; acche~m@mssu.edu; jmneshutte@missouristate.edu; 

blessing@missouriwestem.edu; FranzL@missouri.edu; FergusonK@umkc.edu; b~hnni@umsl.edu; benoit d@mitchell.edu; 

dmcgaam@molloy.edu; michaelc@momnouthcollege.e&~; rvei~}monmouth.edu; dusten.hollis~@umontanaedu; shanis@msubillings.edu; 

haynes@montana.e&~; desideriosciolid@maJl.montclair.edu; tylerbw@montevallo.edu; hamilh@montevallo.edu; BrillR@moravia~.edu; 

p.osborne@morehead-st.edu; chutto@morehouse.edu; ivis.forreste@morgan.edu; levinsam@morrisville.edu; snypaver@mtaloy.edu; 

awerne@mtholyoke.edu;jmcNff@mounfidaedu; vogelb@mtmary.edu; bcates@moc.edu; georgana taggafl@mail.msj.edu; 

teall@msmc.edu; mcgovem@msma~.edu; Jonathan.Rosenberg@motmtsaJntvincent.edu; masons@momatmaion.edu; 

klem@muhlenberg.edu; david.gesle@murraystate.edu; jmlson@muskingum.edu; Selgeli4@n~.edu; ~,akefie@mail.maomaha.edu; 

ldw@nebrwesleya~.edu; unmhsa@unk.edu; jtxmttol@unl.edu; GLASSJ@neumann.edu; brackley.ffaye@unlv.edu; davec@unr.edu; 

DLEIGHTON@UNE.EDU; jnewcomb@nec.edu; heather.barber@unh.edu; cvigue@newhaven.edu; jarroyo@njcu.edu; 

misieg@o~k.njitedu; cliffa~@tcnj.edu; bov@umn.edu; btaylo@~mflm.edu; jtho~nas@nmsu.edu; mbonis@uno.edu; sharpj@newpo]tz.edu; 

dierides@cnr.edu; ebmwn01@nyit.edu; bMfi@nyu.edu; sid.pmTish@newbeny.edu; deborah.mael@newbmy.edu; 

RoseD@newmanu.edu; jb@niagam.edu; ldmi.reynold@nicholls.edu; meg~.nocivelli@nichols.edu; cbanks@nsu.edu; plroden@una.edu; 

hhol@unca.edu; highslnig@ncatedu; les@nccu.edu; sam pardue@ncsu.edu; clems@ncwc.edu; Broome, Lissa L 

<lbroome@email.unc.edu>; jleak@uncc.edu; dlwyrick@uncq.edu; jefl~ffederick@uncp.edu; combsc@uncw.edu; dganstine@noctrl.edu; 

jghayton@norfl~central.edu; suejeno@med.und.edu; deland.myers@ndsu.edu; jkane@un£e&~; mpoitevint@ung.edu; csepko@ngu.edu; 

lsundholm@northpark edu; Jerry.Thomas@unt.edu 

FARA Voice 

Co[b;~gues: We are ])]eased to r, ro~’ide you the FebvuaD’ edition of the FARA Voice. The links below will take you to ~he FARA website where you will find each 

article. Or, if you prefer, you cau tbllow the link to obtaiu the pdf versiou of the eutire editiou. 

The FARA Voice Issue 6~ -- Februa~’y zoo4 

Division II Convention Update 

Division III Issues Forum and Legislative Results 

Overview of the Division III Town Hall Meeting 

FARA Voice Fe/)ruarv 2o14 Ipdf) 

Michael A. Miranda 

Associate Director of Research for 

Academic Policy and Achninistration 

NCAA 

P.O. Box 6222 

Indianapolis, IN 46206 

317.917.6304 

This emaJl and any attachments may contain NCAA confidemiaJ and prMleged intbnnation. If you a-e not the intended recipient, please notify the sender immediately 

by return email, delete this message and destroy a~y copies. Any dis~mination or use of this intbnnation by a person other than the intended recipient is unauthorized 
and ,nay be illegaJ. 



Fl’om: 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <putallaz@duke.edu;, 

Friday, February 14, 2014 10:01 AM 

Robert Taggart (robert.taggart@bc.edu); ’Carolyn Callahan (cmc@irginia.edu)’; [,am.~ Killough (laro’@vt.edu); Sam Pardue 

(slpposc@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edtr~; ’carmicha@Mh.edu (carmicha@wfu.edu)’; Janie Hodge 

(hodge@clemson.edu); Sue Ann Alleu (sue.bidstrup@chbe.gatech.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu); saa01 @pitt.edu; 

mjwaule@moxwell.syr.edu; Tricia Bellia (pbellia@ud.edu); Elaine Wise (eowise0 l@louisville.edu) 

I:W: [cfaa-elite-clips] August possible for new structure 

H ello AIf----A forwarded message [ wanted to share with you from Brian Shannon. How would we feel about the Council being made up rna#~ly o[: athletic directors? 
VeW strategically, the ADs at the Ig AD meeting last September d~d not invite Mark Ernmert to speak or meet with them even though he was at the con[:erence 
hotel and had spoken w~th the :].A FAR group, Martha 

E~= Shannon, Brian [mailto:BR~N.SHANNON@~u.edu] 
Seat= Friday, February ~4, 2054 9:33 AN 
Te= jpotuto~@unl.edu; adavey@ncaa.org; ddickman@ncaa.org; ~urk@ncaa.org; Dennis.Phillos@usm.edu; Turner@agecon.mss~te.edu; fegreen@troy.edu; 
ja~ood@buffalo.edu; Nartha Putallaz, Ph.D.; Noore, Nelinda; bruno.$@osu.edu; david.clough@colorado.edu; david.szymanski@uc.edu; diann@unl.edu; 
billy.campsey@sjsu.edu 
Subject: ~: [cfaa-elite-clips] August possible for new structure 

Colleagues: 

~YI, ~ iust sent the below message to Dave Berst &~ean Frankel. 

Brian 

From= Shannon, Brian 
Sent; Friday, February ~4, 20~4 8:32 AM 
To= ’Jean S Franker; Berst, David (dberst@ncaa.or~) 
Subject= ~: [cfaa-elite-clips] August possible for new structure 

Hi,.Iean and Dave: 

In advance of your meedng Monday with the Steedng (;ommittee, I am wdting out of concern about a quote that was attdbuted to 

President Hatch in the below ESPN sto~ yesterday. Of course, I know that the media does not always get things right, but 

none~eless fl~e statement (highlighted below) ~at the proposed new Council will be "comprised mainly of athletics directors" is ve~- 

troubl~g. ~ the quote is accurate, it causes me to quesdon whether the SC has seen or considered our ~A F~ Board letter ~rom Feb. 

5 ~ttp:i ionea[~ar.org/Ietter to President Hatch.pd£). Accordingly, I would again urge fl~e SC’s consideradon of our 

recommendadon. ~anks very much, and I look fo~ard to continuing our dialogue in Indianapolis next week. 

B~an 

From: .c_ra__a_.-__e_[Lt..e_-_.c_ljp_.%r~g.o_0_gLe_gr..o_u_p.&:.c__qm [~...a.[Lt.~..:.c..f.a..a.~..e.!j.t.e.:..cJj#.s..@g..~.~.g!.e...gr.~..u.p...s.~c...~..~.] 
Sent: Thursday, February :[3, 20:[4 6:44 PN 
To: cfaa-elite-clips@gooqlegroups.com 
Subject: [cfaa-elite-dips] August possible for new structure 
August possible for new structure 
Heather Dinich 
ESPN.com 
13 February 20:[4 

A seven-member steering committee with the NCAA’s Division I Board of Directors is working to provide wealthier 
conferences with "a range" of autonomy -- namely the freedom to provide athletes the full cost of scholarships -- and 
hopes to have a new structure in place by August, said the board’s chair, Wake Forest president Nathan Hatch. 
"We’re not talking about full autonomy," Hatch told ESPN.com. "We’re talking about a range of issues." 
Hatch said he is confident change is imminent. 

"It definitely will" change, he said. "Membership can vote it down, but this has been a huge process .... The board last fall 
had a whole day of hearings. We’ve talked to coaches, students, athletic directors, big schools, small schools, the Knight 
Commission, faculty-athletic representatives, and I think we can craft a compromise that makes the board more nimble, 
more strategic, in some ways more like a confederation that allows big schools certain ways to expend some of their new 

revenue on behalf of student-athletes." 
Hatch said another prominent focus has been making athletic directors more directly and heavily involved in the NCAA’s 
rule-making. Over time, many of those responsibilities have been delegated to university presidents and chancellors. Ha~h 

~i~ ~E ~e~b~ b ~ weigh ~ f60 ~i ~ Y~i~iii ~e~5~hd ~ba~i~ be s mal!e~ a nd~0~e s~a~egic; and 
~ba~he#ebeacoa#~i!comp~isedmaiN ~a~hle~i d i#eC~O~sii~ha d0eS 
"There’s been kind of a retreat of fundamental involvement by the athletic directors, who are the people on our campuses 
who make all of this work," Hatch said. 
"We’ve been engaged heavily with them in this process and they have been very responsive. To give them a more integral 
role in NCAA governance is critical." 
"They welcome it," he said. "We’re doing that very much in dialogue with them." 
Hatch said that under the new structure, the bigger conferences would have more flexibility, but just how much more is 
what the committee is in the process of determining. They wouldn’t, for example, be allowed to change academic 
standards, or allow more scholarships for a given sport. 
"There’s a range of things that would not be under autonomy," he said. "Trying to distinguish what is and what isn’t is our 
current challenge. We hope the board can approve this by the summer." 



Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <putallaz@duke.edu> 

Saturday, Februa~ 15, 2014 11:56 AM 

Callahan, Carolyn (cmc) <cmc@eservices.virginia.edu~; Sam Pardue <slpposc@ncsu.edu-~; Killough, LanT qarry@vt.edu> 

Robert Taggar’t (robert.taggar@bc.edu); Carolyn Callaha~ (cmc@virginia.edu); Broome, Lissa L <lbroome@email.unc.edu>; 

cannicha@wfu.edu (carmicha@wfu.edu); Janie Hedge (hodge@clemson.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Pamela 

Pelrewe’ (pperrewe@cob.fsu.edu); saa01@pitt.edu; mjwasyle@Inaxwell.syr.edu; Tricia Bellia (pbellia@ud.edu); EMue Wise 

(eowise01 @louis~dlle.edu) 

RE: [cfaa-elite-clips] August possible for new s~tructure 

Carolyn-.-.Great question tha~: clearly cuts to the crux o~ ~:he matter, t took the I~berty of posing ~:he questkm to the 5 B~g Confen~mce members of the 1A FAR Board 

and I have h~daded the responses ~ have gotten so far below. Both gr~an Shannon and Jo Potuto ~mrnediately weighed in and thek’ responses are copied below for 

you~ Martha 

From Brian Shannon: 

Ma~a: 

That’s great! Let me respond to your query with a few thoughts. 
First, the Big :t2 FARs have heard this exact sentiment in our meetings with our Presidents/Chancellors. For example, at our spring meeting in 2012, Bill Powers (U-0 made the 
comment that he was faculty and that he represented the faculty voice. I think that both of your group’s bullet points are worth stating. In addition, I would offer three more: 

(1) The campus CEO has numerous responsibilities with oversight of all things from A to Z; athletics is just one such area - albeit an area with great visibility. In contrast, on 

many of our campuses roughly half of the FAR’s duties pertain to representing the greater campus interest with regard to athletics. E.g., I am assigned 55% to the law school 
and 45% to the university re my FAR duties. (No, I do not know why it is not 50/50.) We all now, however, that whether we have such "release" time or not, most weeks we 
are engaged in FAR responsibilities for half or more (sometimes, much more) of our time. Note that this point is similar to the "closer to the ground" comment, but contrasts 
our time commitments to those of the CEO. 

(2) Even accepting the premise that the Presidents/Chancellors are faculty and are capable of recognizing academic issues, the Board will only meet 4 times per year. The 
Board will be approving or disapproving policies that have already been shaped by the Council. If the Board is focusing (as it should) on broad issues, they simply will not be 

involved in the nitty-gritty of policy development. Accordingly, the Council needs a strong FAR presence. 

(3) We must continue to state our position that there are few if any issues that are solely athletic or solely academic. 

Finally, it is good to ask for the meeting with Natham Our Big 12 FARs & ADs met collectively with Kirk Schulz (K State Prez who is also on the Steering Committee) when we 
were all in San Diego. We have also requested a follow-up meeting with the FAR Council at our March 12-13 meeting in Kansas City. 

Brian 

From Jo Potuto: 
Ma~tha. Here is a lengthy, clisorgan~zed (sorry) ~vspo~s~ Your glvup is ~bcused on the q~estkm we all need to address. When we got mow represen~km o~ the 

Co~mc~s wc g~t ~hen:. b?, provJdh~g co~cmte numbels. We w{~[ nN a~cceed b?, generalities. David ]ms a ]~s~ of athletici~ademic issues ~at asks the %~e~lior~ h~w ADs 
and EARs wot~ld lb;l flae priorities. 1 lhh~k da[ could help. erie thJag 1 lhink we need k~ do is ~.o pawide conccet~ ex~maples, aad palic~Aady examples oulsJde 

as ~,:~ a~e do~ a~;troam issues lo be resolved I jt~s~. ~t~t Bfixt~ and David a couple of examples of h~il~adves flaa~, might have gone di~Jisron@ if FAR s were in dae room. I 

lhough~ I a awed a copy bu~ c~mnol fiad i~ (Bdan or D~rid might, sdl] h~vc it). I know I listed the CEO working group whh, l ~hh?k, ot31y ot?e EAR on it (Pea:y) 1hat 

lqai~ed to ~mdcrstand ~he Tit~e IX repercussions lo ~heh vers{o~ ofha~d~h~g COA and exc]uding cquiva[c~cie:s, l acma]~5 think d~e DI F~oard p~se~tation [hal 

ref~ce lo SAs wo~[d not hm;e happened if ]?ARs were ia the room w~c~ 1he decrement w~s created. I think 1he CA]~,’academic cabinet iss~es are a res~d[ oflhe 

C[~;()s not ~mde~mding ~ha~ fl~ere were jurisdictional issue:~ and duplication. A~o~her o~e I j~a flloug]l~ of is d~e push not to red~ce mm~l.~r of games m [~sebalL 

When aske~L 1he ADs ~ad ~o~ reason lbr sa}’h~g 54 ]rod a~ be d~e number. [ Nso listed d~e d~h~g happening ~gh~ now fl~e [:B carom proposi~N a rules clmnge to stop 

plaTers did k~tter ~mademica]]y in season, as supvx~ fbr addh~g games. The data sa?, the? do NOT do bettor. [ thfi~k ~,,e ~[ can come up wifl~ a ]is~ of these. [ believe 

we need to hm~m~er fl~at o~r pro[i:ssior~N ~ainh~g and t~aditio~ is to ~ s].:epticM, t~:~ ask questiona and t~:~ seek data. That is not m the ski][ set or trainh~g ofmost 

admm~strNors. ] m~ thirfl.:mg, ~so, tN~t w,:. can sa? somefi~ing a~:~ut the the peiceptio~ of the co]]egiate model if ADs mn fl~e show and CEOs give corl-~ate 

I did an NCAA adicle many years ago wifla my chancellor re ~.he FAR,’CEO rc]adonship. I will h~re ~y assis~aat send k k~ yoga. I don’t know K it h~ anyflaing in 

Jo’s response to Brian’s earlier email respouse: 

B~im~. [ think d~e ~int a[x)ut Ne [hcu~’icampus viewpoin~ iu Mere betbrc ~4icy is fl~lly alicdated is a~ impo~la~t one to empB;~size. Jo 

F~m= Callahan, Carolyn (cmc) [mailto:cmc@ese~ices.v~rginia.edu] 
Sent: Friday, Februaw 14, 2014 4:24 PN 
To= Sam Pardue; K~lough, Larry 
re= Nartha Pu~llaz, Ph.D.; Robe~ Tagga~ (robert.~gga~@bc.edu); Carolyn Ca~lahan (cmc@virgiNa.edu); Lissa Broome (Ibroome@email.unc.edu); carmicha@~u.edu 
(carmicha@~u.edu); JaNe Hedge (hodge@clemson.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Pamela Perrewe’ (pperrewe@cob.gu.edu); saa0I@pi~.edu; 
mjwasyle@ma~ell.syr.edu; Trida Bel~ia (pbel~a@nd.edu); Elaine W~se (eowise0I@buisv~lle.edu) 
Subject= RE: [cNa-eli~-clips] August possiNe for new structure 
In whatever response we have to Ha~h it seems we need ~ address an underlying assumptbn made by the Presidents--that they are perfectly capable of handling the 
academic issues on their campuses. I have spoken w~th Sue Ann and we agree that they just may not see the value added of the FAR opinion. 
We should begin to generate some reasons WHY we should be represen~d 
1. We are "closer ~ the ground" and the day to day academic ~ssues of student athletes 
2. Greater d~versiW of poinN of view ~n any problem solving situation leads to Ngher qualiN solutions 
What do you have to add? 
Dr. Carolyn N. Callahan 
Commonwealth Pro%ssor 
Depa~ment of Curriculum Instructbn and Special Educatbn 
Oniversi~ of Virginia 
417 Emmet Street 



P.O. Box 400277 
Charlottesville, VA 22904-4277 
Phone: 434-924-0791 
Fax: 434-243-1379 

From: Sam Pardue [slpposc@ncsu.edu] 

Sent: Friday, February 14, 2014 1:21 PM 
To: Callahan, Carolyn (cmc); Killough, Larry 
Cc: Martha Putallaz, Ph.D.; Robert Taggart (robert.taggart@. bc.edu); Carolyn Callahan (cmc@virginia.edu); Lissa Broome (Ibroome@email.unc.edu); carmicha@wfu.edu 
(carmicha@wfu.edu); JaNe Hodge (hodge@clemson.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu); saa01@pitt.edu; 
miwas¥[e@maxwe[!.syr~edu; Tricia Bellia (pbellia@nd~edu); Elaine Wise (eowiseO1@lo~!isville~edu) 
Subject: Re: [cfaa-elite-clips] August possible for new structure 

I like the combo approach as well. 

Sam 

On 2/14/2014 10:54 AM, Callahan, Carolyn (cmc) wrote: 

I agree, but we are limited by time and circumstances. We could agree to meet early in the time frame of the women’s tournament and ask for time when we 
know he will be there for the CEO meeting. I see the agenda has an executive session and then a full group session. If he would agree to meet after that we 
could have a conversation. But honestly, I didn’t feel as if he heard us or understood last year when we talked with him. 
I was thinking maybe something in writing he might at least share with others who might understand. 
Mtaybe a combination -- a conversation and a letter we leave with Nm? I think the one sent by the 1-A FAR group was great and we could modify that. 
Dr. Carolyn M!. Callahan 
Commonwealth Professor 
Department of Curriculum Instruction and Special Education 
University of Virginia 
417 Emmet Street 
P.O~ Box 400277 
Charlottesville, VA 22904-4277 
Phone: 434-924-0791 
Fax: 434-243-1379 

From: Killough, Larry [larry@vt.edu] 
Sent: Friday, February 14, 2014 10:47 AM 
To: Callahan, Carolyn (cmc) 
C:c: Martha Putallaz, Ph.D.; Robert Taggart (robert.taggart@bc.edu); Carolyn Callahan (cmc@virginia.edu); Sam Pardue (sll~Osc@ncsu.edu); Lissa Broome 
(IbroomeCc~email.unc.edu); carmicha@wfu.edu (carmicha@wfu.edu); JaNe Hodge (hodge@clemson~edu); Sue Ann Allen (sue.bidstrup@chbe.qatech.edu); 
Pamela Perrewe’ (~perrewe@cob~fsu~edu); saaO1@pitt~edu; m~wasy]e@maxwe!]~syr~edu; Tricia Bellia (pbe!!ia@nd.edu); Elaine Wise (eowise01@loujsvi!!e.edu) 
S..bjeet: Re: [cfaa-elite-clips] August possible for new structure 

Carolyn, 

We may wmlt k~ discuss Ibis as a group before taking a~y type of action. I prefer trying to meet with ]aim rather than writing a letter. 

Larry 

Sent from my iPad 

On Feb 14, 2014, at 10:06 AM, "Callahan, Carolyn (cmc)" <._c__r_~Lc_i(_a2__e_~_e_ry_i__c__e_}:__~2_rgi__r~’_a_:__e__d___u_> wrote: 

I find that distressing...and distressing that it is a President from our confernce advocating that structure. Should we be contacting Dr. Hatch? 
Dr. Carolyn M. Callahan 
Commonwealth Professor 
Department of Curriculum Instruction and Special Education 
University of Virginia 
417 Emmet Street 
P.O. Box 400277 

Charlottesville, VA 22904-4277 
Phone: 434-924-0791 
Fax: 434-243-1379 

From: Mlartha Putallaz, Ph.D. [ p_ _ _u_ _t_ _a] J _a_ _ _z_ _@_ _d_ _ _u_ _ _k_ _e_ =e_ _d_ _ _u] 
Sent: Friday, February 14, 2014 10:01 AMI 
To: Robert Taggart (robert.taggart@bc.edu); ’Carolyn Callahan (cmc@virginia.edu)’; Larry Killough (larry@vt.edu); Sam Pardue 
(slpposc@ncsu.edu); Lissa Broome (Ibroome@email.unc.edu); ’carmicha@wfu.edu (carmicha@wfu.edu)’; JaNe Hodge (hodqe@demson.edu); Sue 
Ann Allen ~s___u__e__:_b_j__d__s__t__r__u_p__@__C_[Lb___e_=_g_a__N__c_[_~_&c_!_u_); Pamela Perrewe’ (p_p__e__r__r__e___w___e__@__c_9__b_=f_s___u_=e__d___u_); ._s__a__a___0_~__@_p__[~=e__d___u_; ~_~j__w__a___s_y!__e__,r~_~_~_a__N_e_!_l_=_s_y_t2_e__c_l__u_.; Tricia Bellia 
(Dbellia@nd.edu); Elaine Wise (eowise01@Iouisville.edu) 
Subject: FW: [cfaa-elite-clips] August possible for new structure 

Hello AII----.A forwarded message I wanted to share with you from Brian Shannon. How would we feel about the Council being made up 

mainIv of athletic directors? Very strategically, the ADs at the :IA AD meeting last September did not invite Marl< Emmert to speak or 

me,-_d: with them even though he was at the conference hotel and had spoken with the ].A FAR group. Martha 

From: Shannon, Brian 
Sent= Friday, Februaw ~4, 20~4 9:33 AN 
To= ]potu~l@unl.edu; adavey@ncaa.or~; ddickman@ncaa.or~; ~urk@ncaa.or~; Dennis.PMHips@usm.edu; Turner@a~econ.mss~te.edu; 

feqreen~troy.edu; ~a~ood~buffalo.edu; Martha Pu~Haz, Ph.D.; Noore, Nelinda; bruno~I~osu.edu; david~clo~h~colorado.edu; 

Subject= ~: [cfaa-elite-dips] August possible for new structure 

~o]]ea~es: 



FYI, I just sent the below message to Dave Berst &Jean FrankeL 
Brian 
From: Shannon, Brian 
Sent: Friday, February :14, 20:14 8:32 AM 
To: ’.lean S Frankel’; Berst, David (dberst@ncaa.orc~) 
Subject: FW: [cfaa-elite-clips] August possible for new structure 

Hi, Jean and Dave: 
In advance of your meeting Monday with the Steering Committee, I am writing out of concern about a quote 
that was attributed to President Hatch in the below ESPN story yesterday. Of course, I know that the media 
does not always get things right but nonetheless the statement (highlighted below) that the proposed new 
Council will be "comprised mainly of athletics directors" is very troubling. If the quote is accurate, it causes me to 
question whether the SC has seen or considered our IA FAR Board letter from Feb. 5 
(htt’p:i/onea~:ar.or.g/letter to President Hatch.pd~). Accordingly, I would again urge the SC’s consideration of 
our recommendation. Thanks very much, and I look forward to continuing our dialogue in Indianapolis next 

week. 

Brian 

From: cfaa-elite-clips@googlegroups.com [mailto:cfaa-elite-clips@googlegroups.com] 
Sent: Thursday, February :13, 20:14 6:44 PM 
To: _c__f__a___a__-__e_!!~_-__g J_[ p__s___@_g_99_g !__e_g_r__o___u_ #_ _s_ ~_ _c_ _o_ _ _r [_]. 
S~bject: [cfaa-elite-clips] August possible for new structure 
August possible for new structure 
Heather Dinich 
ESPN.com 
:13 February 20:14 
A seven-member steering committee with the NCAA’s Division I Board of Directors is working to 
provide wealthier conferences with "a range" of autonomy -- namely the freedom to provide athletes 
the full cost of scholarships -- and hopes to have a new structure in place by August, said the board’s 
chair, Wake Forest president Nathan Hatch. 
"We’re not talking about full autonomy," Hatch told ESPN.com. "We’re talking about a range of 
issues." 
Hatch said he is confident change is imminent. 
"It definitely will" change, he said. "Membership can vote it down, but this has been a huge process .... 
The board last fall had a whole day of hearings. We’ve talked to coaches, students, athletic directors, 
big schools, small schools, the Knight Commission, faculty-athletic representatives, and I think we can 
craft a compromise that makes the board more nimble, more strategic, in some ways more like a 
confederation that allows big schools certain ways to expend some of their new revenue on behalf of 
student-athletes." 
Hatch said another prominent focus has been making athletic directors more directly and heavily 
involved in the NCAA’s rule-making. Over time, many of those responsibilities have been delegated to 
university presidents and chancellors. H~{e~ ~id {~ ~ ~8 ~ ~6~i w~ie~ ~g ~g {i~g ~ 

~iBi~6 ~i6~i d i~6~ B~ d6~ 6~ ~6db0!~S0 b USiaeSSi beNC 
"There’s been kind of a retreat of fundamental involvement by the athletic directors, who are the 
people on our campuses who make all of this work," Hatch said. 
"We’ve been engaged heavily with them in this process and they have been very responsive. To give 
them a more integral role in NCAA governance is critical." 
"They welcome it," he said. "We’re doing that very much in dialogue with them." 
Hatch said that under the new structure, the bigger conferences would have more flexibility, but just 
how much more is what the committee is in the process of determining. They wouldn’t, for example, 
be allowed to change academic standards, or allow more scholarships for a given sport. 
"There’s a range of things that would not be under autonomy," he said. "Trying to distinguish what is 
and what isn’t is our current challenge. We hope the board can approve this by the summer." 

Samuel L. Pardue 

Associate Dean & Director, Acade’~.ic Programs 

Cellege o~ Ag~ioultL~re and Life ScierK:es 

Faculty Athletic Representative 

NC State University 

Raleigh, NC 27695-7642 

919-515-2614 Veice 

919-515-5266 FAX 

"All e]ecLronio mail message’s in cerznecti>n with SLaLe busi:~ess which a~e sent Lo OiL: ~eoeived by this acceurzL ar} subject Lo th 



From: 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <putallaz@duke.edu:, 

Saturday, February 15, 2014 12:05 PM 

Callahan, Carolyn (cmc) <cmc@eservices.virginia.edu~; Sam Pardue <slpposc@ncsu.edu-~; Killough, Lan7 <larry@vt.edu> 

Robert Taggart (robert.taggar@bc.edu); Carolyn Callaha~ (cmc@virginia.edu); Broome, Lissa L <lbroome@email.unc.edu>; 

cannich@wfu.edu (carmicha@wfu.edu); Janie Hodge (hodge@clemson.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Pamela 

Perrewe’ (pperrewe@cob.fsu.edu); saa01@pitt.edu; mjwasyle@Inaxwell.syr.edu; Tricia Bellia (pbellia@ud.edu); EMue Wise 

(eowise01 @louis~dlle.edu) 

RE: [cfaa-elite-clips] August possible for new slructure 

A folkbw-u~ ~rorn 1o Potut.:): 

A~ao~b~:r hem we mighl pul on d~e lis~ i~ 1he midst of the ~aamei]ikenesa punic discussk~n and after the la~x,s~it was bro~gh~, our ~’.hools re-upped ~it]a I~.A Spoils to 

do flue video game, with SA 

app~?priak: ~hmdor Whether ]egal or ~aot (and, as it ttn:ned oul, they were wroi~g a~:~?t~ Ne legalib ). 

F~m; Na~ha Pu~llaz, 
Sent: Saturday, February 15, 2014 11:55 AM 
To= ’Callahan, Carolyn (cmc)’; Sam Pardue; Killough, Larry 
~c= Robe~ Tagga~ (robe~.~gga~@bc.edu); Carolyn Callahan (cmc@virginia.edu); Lissa Broome (Ibroome@email.unc.edu); carmicha@~u.edu (carmicha@~u.edu); 3anie 
Hodge (hodge@demson.edu); Sue Ann Allen (sue.bidstrup@chbe.ga~ch.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu); saa01@pi~.edu; mjwasyle@ma~ell.syr.edu; 
Tricia Bellia (pbellia@nd.edu); Elaine Wise (eowise02@louisville.edu) 
Subject= RE: [cfaa-elite-dips] August possible for new structure 
Carolyn--Great quest~o~ t~at deaH~/cuts to the crux of the matte~. ~ took the I~b~rty of po~in~ the quest~o~ to the 5 8~ Conference memb~r~ of the :[A FA~ Board 

From ~riar~ 

Ma~ha: 

That, s great! Let me respond to your query with a few thoughts. 
First, the Big 12 FARs have heard this exact sentiment in our meetings with our Presidents!Chancellors. For example, at our spring meeting in 2012, Bill Powers (UT) made the 
comment that he was faculty and that he represented the faculty voice. I think that both of your group’s bullet points are worth stating. In addition, I would offer three more: 

(1) The campus CEO has numerous responsibilities with oversight of all things from A to Z; athletics is just one such area - albeit an area with great visibility. In contrast, on 
many of our campuses roughly half of the FAR’s duties pertain to representing the greater campus interest with regard to athletics. E.g., I am assigned 55% to the law school 
and 45% to the university re my FAR duties. (No, I do not know why it is not 50/50.) We all now, however, that whether we have such "release" time or not, most weeks we 
are engaged in FAR responsibilities for half or more (sometimes, much more) of our time. Note that this point is similar to the "closer to the ground" comment, but contrasts 
our time commitments to those of the CEO. 

(2) Even accepting the premise that the Presidents/Chancellors are faculty and are capable of recognizing academic issues, the Board will only meet 4 times per year. The 
Board will be approving or disapproving policies that have already been shaped by the Council. If the Board is focusing (as it should) on broad issues, they simply will not be 
involved in the nitty-gritty of policy development. Accordingly, the Council needs a strong FAR presence. 

(3) We must continue to state our position that there are few if any issues that are solely athletic or solely academic. 

Finally, it is good to ask for the meeting with Nathan. Our Big 12 FARs & ADs met collectively with Kirk Schulz (K State Prez who is also on the Steering Committee) when we 
were all in San Diego. We have also requested a follow-up meeting with the FAR Council at our Plarch 12-13 meeting in Kansas City. 

Brian 

From J.:) 

Mar{ha Hec~: is a lengthy, disocganized (sort7) response. Vo~tr group is k~cused o~a tl~e q~aestk~n we all ~aecd lo address. When we got more a:pa:sentadon on tl~e 

Co~xncils ~:~,e ~,.ot ~.bere ~)’ providing concce~ ramabers. We x~ill no1 ax:ceed by generalities David has a ~is~. of atbleliciacaA:mic issues NN ask,; tl~e quesdon how ADs 

academic. ] a]s~) w~der if we should t~?- lo come up with a couple of t~ct simmio~s involving alh]etics (or even academics) where [ &mb~ the C]~()s wt~u]d have a c]ue 

t[~ought I a ~aved a copy but ca~mot ~]nd it (Brian or David mighl stil] [~m;e it). ] kr~ow [ listed fl~e CEO worki~g group wifl~. I flfink only one [:AR on it (Percy) 

ref~re~ce t~:~ SAs ~ould r~ot l~a~ happened {f t:’ARs were in fl~e room ~, he~ the docume~t was creNed~ I ill{ilk the CAt,academic cabinet issues am a result ofthe 

CEOs not u~dei~tandi~N t~lat there wele jurisdictional issues a~d d~@{cNiori. Auot~er o~e Ijus~ thought ofis t]~e push not to reduce nmnk~r of games in 

appror~h him of]]ciNl?-, ~oting lhe issue and asking il~ l)om his ~clive. l~e would explain w}~y he lhinks }:AR mvo]vemen~ ~al~onal]y is impormnl (arid if we ca~ use 

Jo’s response to Brian’s ea]ier email response: 

F~m= Callahan, Carolyn (cmc) [mailto:cmcCmeservices.virqinia.edu] 
Sent: Friday, Februa~ 14, 2014 4:24 PN 
T~= Sam Purdue; Killough, Larry 
Co= Na~ha Putallaz, Ph.D.; Robe~Tagga~ (robert.~gga~@bc.edu); Carolyn Callahan (cmc(@vh’glnia.edu); Lissa Broome (Ibroome(@email.unc.edu); carmicha(g~4u.edu 
(carmicha@~u.edu); JaNe Hodge (hodqe@clemson.edu); Sue Ann Allen (sue.bidstrup@chbe.qatech.edu); Pamela Perrewe’ (pperrewet~cob.gu.edu); saa01Cmplg.edu; 
tN~a~N[~_~_tN~%[!,~_g[=%O_~; Tricia Bellia (~_~9_[[[a_~_t!~=%O_~); Elaine Wise 



Subject: RE: [cfaa-elite-clips] August possible for new structure 
In whatever response we have to Hatch it seems we need to address an underlying assumption made by the Presidents--that they are perfectly capable of handling the 
academic issues on their campuses. I have spoken with Sue Ann and we agree that they just may not see the value added of the FAR opinion. 
We should begin to generate some reasons WHY we should be represented 
i. We are "closer to the ground" and the day to day academic issues of student athletes 
2. Greater diversity of points of view in any problem solving situation leads to higher quality solutions 
What do you have to add? 
Dr. Carolyn M. Callahan 
Commonwealth Professor 
Department of Curriculum Instruction and Special Education 
University of Virginia 
417 Emmet Street 
P.O. Box 400277 
Charlottesville, VA 22904-4277 
Phone: 434-924-0791 
Fax: 4-34-243-1379 

From: Sam Pardue [slpposc@ncsu.edu] 

Sent: Friday, February 14, 2014 1:21 PMI 
To: Callahan, Carolyn (cmc); Killough, Larry 
Co: IVlartha Putallaz, Ph.D.; Robert Taggart (robert.tacNart@bc.edu); Carolyn Callahan (cmc@virginia.edu); Lissa Broome (Ibroome@email.unc.edu); carmicha@wfu~edu 
(.c___a__r___m__!_c__h___a__~_u_:__e__d___u_); Janie Hodge (.h___o__c_!g__e__~__c_!_e__r_~_]_s___o__n__~_e__c_!_u_); Sue Ann Allen (.-s~-u---e-=b-~d---s-t--r--u-R~-c~!]~-b--e-:~g-a-~-t~-e--c--h--~-e-.~-d-~-u~; Pamela Perrewe’ (p_Re_.__r_r__e_.__w___e_.__@__c___o__b__~_t~_s__u_:__e__c_l__u_); _s__a__a___0__~_,r~p_!~:__e__d___u_; 
mjwasyle@maxwell~syt~edu; Tricia Bellia (pbe!!ia~nd.edu); Elaine Wise (eow!se01~!ouisv!!le~edu) 
Subject: Re: [cfaa-elite-clips] August possible for new structure 

I like the combo approach as well. 

gain 

On 2/14,/2014 10:54 AM, Call~hai~, Carolyn (cmc) wrote: 

I agree, but we are limited by time and circumstances. We could agree to meet early in the time frame of the women’s tournament and ask for time when we 

know he will be there for the CEO meeting. I see the agenda has an executive session and then a full group session. If he would agree to meet after that we 
could have a conversation. But honestly, I didn’t feel as if he heard us or understood last year when we talked with him. 
I was thinking maybe something in writing he might at least share with others who might understand. 
Mtaybe a combination -- a conversation and a letter we leave with him? I think the one sent by the 1-A FAR group was great and we could modify that. 
Dr. Carolyn M!. Callahan 
Commonwealth Professor 
Department of Curriculum Instruction and Special Education 
University of Virginia 

417 Emmet Street 
P.O. Box 400277 
Charlottesville, VA 22904-4277 
Phone: 434-924-0791 
Fax: 434-243-1379 

From: Killough, Larry [!arry@vt~edu] 
Sent: Friday, February 14, 2014 10:47 AM 
To: Callahan, Carolyn (cmc) 
Cc: Martha Putallaz, Ph.D.; Robert Taggart (robert.tagqart@bc.edu); Carolyn Callahan (cmc@virqinia.edu); Sam Pardue (slpposc@ncsu.edu); Lissa Broome 

(Lb__t:_o__o____m___e_f@__e_m_a_jJ_=_u__t~__c__=_e_~!_u_); _c_~_r__n__~j__@__a___~_~__u_,__e__d___u_ (._c__a_r__m__!_c_[~__a__@_~_u__=_e_~!_u_); JaNe Hodge (~_h__o___d_g_e__@__c_!_e____m___s__o__n__=e__d___u); Sue Ann Allen (-s--u-~-e-~-b-Ld-~-s--t£-u-~p-~@~-~-[-~-b--e-.~=g~-a--t--e--c-[~-~-e--d-~-u-); 
Pamela Perrewe’ (pperrewe@cob,fsu~edu); saa01@pitt,edu; mjwasyle~-~maxwell.syr,edu; Tricia Bellia (pbellia@nd.edu); Elaine Wise (eowise01@louisville.edu) 
Subject: Re: [cfaa-elite-clips] August possible for new structure 

Cawolyn, 

We may waist to discuss this as a group before t~king a~n5, type of action. I prefer twing to meet with him rather than writing a letter. 

Lai~ 

Sent from my iPad 

On Feb 14, 2014, at 10:06 AM, "Callahan, Carolyn (cmc)" <cmc({~eservices~virginia.e&~> wrote: 

I find that distressing...and distressing that it is a President from our confernce advocating that structure. Should we be contacting Dr. Hatch? 
Dr. Carolyn M. Callahan 
Commonwealth Professor 
Department of Curriculum Instruction and Special Education 
University of Virginia 
417 Emmet Street 
P:O. Box 400277 
Charlottesville, VA 22904-4277 
Phone: 434-924-0791 
Fax: 434-243-1379 

From: Martha Putallaz, Ph.D. [putallaz(.~duke.edu] 
Sent: Friday, February 14, 2014 10:01 AIM 
To: Robert Taggart (._r__o__b___e__r__t,___~__g,,q_a__~@__b__c_=e__d___u_); ’Carolyn Callahan (_c_~_c__@__v_i_r_gj__n_j_a__&d_~!)’; Larry Killough (.La_r__ry_@_~=e__d___u_); Sam Pardue 
(slpposc~ncsu~edu); Lissa Broome (Ibroome@email.unc.edu); ’carm!cha~wfu~edu (carmicha~wfu~edu)’; JaNe Hodge (hodge@clemsoD~edu); Sue 
Ann Allen (sue.bidstrup(.~chbe.clatech.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu); saa01(.~pitt.edu; miwasyle@maxwell.syr.edu; Tricia Bellia 
(pbellia@nd.edu); Elaine Wise (eowise01@louisville.edu) 
Subject: FVV: [cfaa-elite-clips] August possible for new structure 



Hetlo AII----A forwarded message I wanted to share with you from Brian Shannon, How would we feel about the Council bein~ made up 
mainly ot: athletic directors? Very strategically, the ADs at the 1A AD rneet~ng last September did not ~nvite Mark Emrnert to speak or 
meet w~th them even though he was at the conference hote~ and had s~oken with the :[A FAR g~oup, Martha 

~= Shannon, Brian [mailto:BRZAN.SHANNON@@u.edu] 
Sent: Friday, Februa~ 14, 2014 9:33 AM 

feg!een@troy:edu; ja~ood(@buffalo:edu; Hartha Pu~llaz, Ph.D.; Moore, Melinda; b!uno.l(~osu:edu; david.clough@colorado.edu; 
david.szymanski@uc.edu; diann@unl.edu; billy.campsey@sjsu.edu 
Subject= ~: [cfaa-elite-clips] August possible for new structure 

Co~ea~es: 

FYl, I just sent the below message to Dave Berst &Jean Franke]. 

Brian 

~m= Shannon, Brian 
Se.t= Friday, Februaw 14, 2014 8:32 AM 
Te= ’Jean S Frankel’; Berst, David (dberst@ncaa.orq) 
Subject= ~: [cfaa-elite-clips] August possible for new structure 

~ {i, J ean and Dave: 

In advance of your meeting ~4onday with ~e Steer~g Committee, I am writing out of concen~ about a quote 

that was attributed to President Hatch in ~e below ESPN story yesterday. Of course, I know that ~e media 

does not always get ~ings right but nonetheless the statement ~igh~ghted below) O~at O~e proposed new 

Com~c~ w~ be <’comprised mainly of a~ledcs directors" is ve,T troubling. If~e quote is accurate, it causes me to 

question whether the SC has seen or considered our IA FAR Board letter from Feb. 5 

O~ttp:/2"oneafar.o*7~/]etter to President Hatch.~d~. Accordingly, I would again urge ~e SCs consideration of 

our recommendation. Thanks veD~ much, and I look forward to continuing our dialo~e in Indianapolis next 

week. 

Brian 

From: cfaa-elite-dips(.@googlegroups.com [mailto:cfaa-elite-clips@googlegroups.com] 
Sent: Thursday, February 13, 2014 6:44 PM 
To: ~_f_a___a_:__e_[!_t__e_:_~!j~__s_~ g 9_9 g[_e_g_r__o___u_p___s_~__o_!~ 
Subject: [cfaa-elite-clips] August possible for new structure 
August possible for new structure 
Heather Dinich 
ESPN.com 
13 February 2014 
A seven-member steering committee with the NCAA’s Division I Board of Directors is working to 
provide wealthier conferences with "a range" of autonomy -- namely the freedom to provide athletes 
the full cost of scholarships -- and hopes to have a new structure in place by August, said the board’s 
chair, Wake Forest president Nathan Hatch. 
"We’re not talking about full autonomy," Hatch told ESPN.com. "We’re talking about a range of 
issues," 

Hatch said he is confident change is imminent. 
"It definitely will" change, he said. "Membership can vote it down, but this has been a huge process .... 
The board last fall had a whole day of hearings. We’ve talked to coaches, students, athletic directors, 
big schools, small schools, the Knight Commission, faculty-athletic representatives, and I think we can 
craft a compromise that makes the board more nimble, more strategic, in some ways more like a 
confederation that allows big schools certain ways to expend some of their new revenue on behalf of 
student-athletes." 
Hatch said another prominent focus has been making athletic directors more directly and heavily 
involved in the NCAA’s rule-making. Over time, many of those responsibilities have been delegated to 
university presidents and chancellors. Hatch said ~ha~ ~be ~8-membe~ board, which mee~s ~ou~ ~imes a 
yea~, w iii~e~ommend t ha e s maiie~and m o~e strategic, and ~hat t he~ebe a ¢oun¢i! ~ompdsed 
m ai n iy o~a~hietic d i~ec~orstitha does~he n u~s a ndbo!ts o bus! hess! n t heNC~S 

"There’s been kind of a retreat of fundamental involvement by the athletic directors, who are the 
people on our campuses who make all of this work," Hatch said. 
"We’ve been engaged heavily with them in this process and they have been very responsive. To give 
them a more integral role in NCAA governance is critical." 
"They welcome it," he said. "We’re doing that very much in dialogue with them." 
Hatch said that under the new structure, the bigger conferences would have more flexibility, but just 
how much more is what the committee is in the process of determining. They wouldn’t, for example, 
be allowed to change academic standards, or allow more scholarships for a given sport. 
"There’s a range of things that would not be under autonomy," he said. "Trying to distinguish what is 
and what isn’t is our current challenge. We hope the board can approve this by the summer." 

Samuel L. Pardue 

Associate Dean & Director, Academic Programs 

College of AgrJeuituze and Life Sciences 

Faculty Athletic Representative 

NC State University 

Raleigh, NC 2769b-7642 

919-515-261~ Voice 

919-515-5266 FAX 



"All electrol~ic mail messages in connec%iol~ with State business which are sent to or received by this account are subject to th 



From: 

Sent: 

To: 

Subject: 

Attach: 

Martha Putallaz, Ph.D. <putallaz@duke.edu:, 

Saturday, February 15, 2014 12:26 PM 

Robert Taggart <robert.taggart@bc.edu>; Nick Hadley <hadley@umd.edtv~; Carolyn Callahan <cmc@virginia.edu>; Lain.~ Killough 

<larry@t.edu>; Stun Pardue <slpposc@ncsu.edu-~; Broome, Lissa L <lbroome@email.unc.edu>; Richard Ca~michael 

<cannicha~wfu.edtr~; Janie Hodge <hodge@clem~)n.edu>; Sue Ann Allen <sue.bidstrup@chbe.gatech.edtr~; Pamela Perrewe 

<ppe~rewe@cob.fsu.edu>; Elaine Wise <elaine.mse@louisville.edu>; M~’in Dawldns <~ndawldns@miami.edu:>; Susan Albrecht 

<saa0 l@pitt.edu>; Michael J Wasylenko <mjwasyle@maxwell.syr.edu>; Tficia Bellia <pbellia@nd.edu> 

Fwd: Top 10 List 

Topl 0ListForAthleticsSuccessl4Feb2014.pdf; ATT00001 .htm 

A forwaxded email actually a top ten list for you ti-om Dave Clough 

Sent ti-om my iPhone 

Begin tbm,aacded message: 

Fr~n: "Shannon, Bfi~" <.t_~__R___I__~__N__:}_!__{_:_A_N_N_(__)_N_(@__t_t___u_:__e__d_t!> 

Date: Februa~ 15, 2014 at 11:38:01 AM EST 
To: "ipotuto l(d~unl.edu" <ipott~to l(~)unLedu~’-, "~lavev({~ncaa.org" <adavey(d~ncaa.or,o_ >, "Dickman, Diane" <ddickman(~)ncaa~org>, "kvurk~ncaa.org" 

<~urk(g~)ncaa~or~a>, "De~mis~Phillipgr)iusm.edu" <De~mis.t~hillipsf~)usm.edn>, "Tumer~a,o_econ~mss~te.edu" <Turne~a,o_econ.msstate.edu:-,. "fred green 

(fegreen~i~)troy.edu)" <feg~een~troy.edu>, "iatwood(d~buffalo.edu" <iatwood@buffalo.edu>, "putalla~duke.edu" <putalla~duke.edu>, 

"bmno.l({gosu.edu" <bmno.l~osu.edu>, "david.clougl~(d~colorado.e&~" <david~clough(c-gcolorado.edu~--, "david.szymansld~uc.edu" 
<david.szymanski@uc.edu~>," diann(tbuN.edu" <dimm~;unl.edu>, "billy.canap~y@gistLedn" <billy.campsey~;~isu.edu> 

Subject: F~V: Top 10 List 

All: 

As we continue to work from the sidelines (or, perhaps the upper deck!) regarding the governance re-design, please consider the attached "Top 10 List" that 
Dave Clough has designed. 

Brian 

From: David ¢lough [_D___a__v__!_d_:__C_J__o__u__g__h__,r~colorado.edu] 
Sent-" Friday, February 14, 2014 4:46 PM 

To-" Shannon, Brian 
Subject-" Top 10 List 

Brian 

Would you consider distributing this to the 1A FAR Board either ahead of or at the meeting next week? 

Dave 



There is much ongoing discussion about participation in a new governance scheme for NCAA Division 
In these discussions, we hear frequently about increased participation of athletics administrators, in 
particular, Directors of Athletics (AD’s), and athletics conference administrators, notably Conference 
Commissioners, in governance. And there are comments that AD’s should actually have a controlling 
influence, especially in a proposed top-level "Council" for Division I. We do not, however, hear as 
frequently that faculty, notably Faculty Athletics Representatives (FAR’s), will participate in similar 
numbers. We must remember that the NCAA is an association of institutions of higher education, and 
not of departments of intercollegiate athletics. The direction of the NCAA must reflect, at all levels of 
governance, the broader institutional perspective. 

The list below is an attempt, admittedly imperfect, to tabulate activities that are central to an 
intercollegiate athletics program and its success, and the follow-on questions are openly intended to 
support the concept of shared participation in governance between athletics administrators and faculty. 
At a minimum, this exercise is designed to stimulate discussion. 

Top 10 List of Priorities for a Successful Intercollegiate Athletics Program 

listed in alphabetical order by key word 

Academic Integrity 
Competitive Success 
Compliance with Regulations 
Facilities, New and Upgrades 
Financial Solvency, Enhancing Revenue 
Fund-raisinq and Sponsorships 
Graduation of Student-athletes 
Marketinq and Branding, National Image 
Title IX Requirements 
Well-being of Student-athletes 

Exercise: Provide a realistic ordering from highest to lowest priority, first from the perspective of 
Directors of Athletics (AD’s), then from the perspective of Faculty Athletics Representatives (FAR’s). 
These orderings should not be motivated by "political correctness" and do not imply that the items on the 
lower rungs are unimportant; however, they are reflective of where AD’s and FAR’s dedicate their time 
and how their own performance is evaluated and judged. 

What wifl you discover? 
1) All priorities are important to success. 
2) The priorities, and thus roles, of AD’s and FAR’s are distinctly different and, in fact, complementary. 

What will you conclude ? 
Athletics administrators and FAR’s must have adequate, preferably equal, representation in NCAA 
Division I governance to forge a successful intercollegiate athletics enterprise. 

Lingering question? 
How do you think the list would be ordered by your institution’s President or Chancellor? 

David E. CIough 
Professor of Chemical & Biological Engineering 
Faculty Athletics Representative 
University of Colorado, Boulder 
2/12/14 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Moore, Melinda <MELINDA.MOORE@TTU.EDU> 

Monday, March 3, 2014 10:14 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

1A FAR Board Meeting Migrates 

Minutesl 23 14.docx; Minutesl2 19 13.docx; Minutesl 1 21 13.docx 

Please see attached 1A FAR Board Meeting Minutes. 

Melinda Moore 

Lead Account Processor 

Texas Tech University School of Law 

180:2 Hartford Avenue 

Lubbock, TX 79409 

806-834-2027 



SUMMARY OF THE 

1 A FACULTY ATHLETIC S REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference January- 23, 2014 

Participants: 

Jim Atwood, University at Buffalo 
Bill Campsey, San Jose State University 
Fred Green, Troy University 
Martha Putallaz, Duke University 
Brian Shannon, Texas Tech University 
David Szymanski, University of Cincinnati 
Steve Turner, Mi ssissippi State University 
Azure Davey, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting"). 
While certain items on the 1A Faculty Athletics Representatives Board of Directors meeting’s 
agenda were acted on at various times throughout the meeting, all final actions within a given 
topic are combined in these minutes for convenience of reference.] 

The meeting was called to order at 12:33 p.m. Eastern time by the chair, Brian Shannon. 

Reaction to Governance Discussion at the 2014 NCAA Convention. The board members 
reviewed the discussion on the NCAA Division I governance structure that occurred at 
the 2014 Convention. The board agreed that while a working model has yet to be fleshed 
out, the discussion was generally productive. 

Review of the February_ Board Meeting Draft Agenda. The board reviewed the draft 
agenda Brian emailed prior to the call. Azure Davey noted that Jean Frankel of Ideas for 
Action plans to attend the meeting during David Berst’s session. If she cannot be present, 
she will participate by phone. The board will use its meeting time to begin planning the 
September 1A FAR meeting. Jim Atwood reported he has already procured a sleep 
expert as a presenter, and Brian noted that he will contact Dutch Baughman, Executive 
Director of the 1A Athletic Directors’ Association, to confirm the date. Brian asked that 
Lynn Dickey inform the board of each member’s travel plans in February so that they 
may arrange shared travel from the airport and dinner Wednesday evening. 



Summary of the 1A 
Faculty Athletics Representatives 
Board of Directors Teleconfcrence 
January 23, 2014 

Page No. 2 

3. Adjournment. The meeting adjourned at 1:01 p.m. 

ncaa.org/msaa/am~/All Adminislralors/Yurk, Kaly/DI FAR Board/Janua~’ 2014 1A FAR Minutes/KEY:rb~’01-28-14 



SUMMARY OF THE 

1 A FACULTY ATHLETIC S REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference December 19, 2013 

Participants: 

Jim Atwood, University at Buffalo 
Bill Campsey, San Jose State University 
David Clough, UniversiW of Colorado 
Brian Shannon, Texas Tech University 
Steve Turner, Mississippi State University 
Azure Davey, NCAA 
Diane Dickman, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting"). 
While certain items on the 1A Faculty Athletics Representatives Board of Directors meeting’s 
agenda were acted on at various times throughout the meeting, all final actions within a given 
topic are combined in these minutes for convenience of reference.] 

The meeting was called to order at 12:30 p.m. Eastern time by the chair, Brian Shannon. 

Governance Update. The board members present on the call discussed upcoming 
conference meetings and the January 2014 NCAA Convention. Brian indicated that a 
single proposal was expected. David Clough stated that he has heard that a lot of the 
membership is uncomfortable with weighted voting. The group also discussed concern 
that the faculty voice is not a prominent part of the policy making group in the proposals 
they have seen. The board decided to try to communicate their concerns about FAR 
involvement in policy with the governance steering committee members on the NCAA 
Division I Board of Directors (chaired by Nathan Hatch). It was noted that they were 
supportive of several elements and would like to provide additional input regarding the 
substructure. Brian noted that he could put something together before Christmas. 

2. Adiournment. The meeting adjourned at 12:55 p.m. 

http:/idocmnentcenter.ncaa.org/msaa/a,naiAll AdminislratorsiYurk, Ka~/DI FAR Board/December 2013 1A FAR Minutes/KEY:rbl?01-15-14 



SUMMARY OF THE 

1A FACULTY ATHLETICS REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference November 21, 2013 

Participants: 

Jim Atwood, University at Buffalo 
John Bruno, Ohio State University 
Bill Campsey, San Jose State University 
David Clough, University of Colorado 
Fred Green, Troy University 
Dennis Phillips, University of Southern Mississippi 
Jo Potuto, University of Nebraska, Lincoln 
Martha Putallaz, Duke University 
Brian Shannon, Texas Tech University 
Steve Turner, Mississippi State University 
Azure Davey, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting"). 
While certain items on the 1A Faculty Athletics Representatives Board of Directors meeting’s 
agenda were acted on at various times throughout the meeting, all final actions within a given 
topic are combined in these minutes for convenience of reference.] 

The meeting was called to order at 12:33 p.m. Eastern time by the chair, Brian Shannon. 

February In-person Board Meeting. Brain Shannon included an attachment with the 
tentative schedule for the February in-person board meeting. The seven NCAA staff 
members that have been requested have all agreed to attend: 

a. Mark Emmert 
b. Jim Isch 
c. Brian Hainline 
d. Mark Lewis 
e. David Berst 
f. Jon Duncan 
g. Donald Remy 

The meeting agenda will be developed around their schedules. Brian noted that he 
expects to complete all business by the end of the day Friday, February 21, 2014. Azure 
asked for anyone who had a specific topic they wanted presented to email her so she can 
ask the presenter to prepare to address that topic. 



Summary of the 1A 
Faculty Athletics Representatives 
Board of Directors Teleconference 
November 21, 2013 

Page No. { PAGE \* MERGEFORMAT } 

Because the meeting will be after the 2014 NCAA Convention, the board requested that 
Jean Frankel attend to address next steps following the NCAA Division I Board of 
Directors’ actions. 

Faculty Athletics Representative Association (FARA) Update. Bill Campsey has been 
elected to the FAIL~ executive committee. Brian noted that Bill’s interim title as the 
Mountain West Conference 1A FAR representative has been removed. He will serve on 
both the FARA executive committee and the 1A FAR Board of Directors. 

Governance Update. Brian noted that he hoped that by now there would be a greater 
sense of what the January National Meeting will look like, but there has been nothing 
distributed yet. Azure reminded the board that November 15 was the deadline for ideas, 
so they are taking the next steps to review those. The board discussed the action of the 
five Bowl Championship Series conferences to develop their concept of a ne~v structure. 
Brian asked John Bruno to communicate the 1A FAR Board’s position with Gene Smith 
who is part of the group working on the BCS ADs’ proposal. John offered to let Gene 
know that the board is available for assistance if needed. The board also created a 
subcommittee consisting of Jo Potuto, David Clough, John Bruno, Fred Green and Brian 
to respond to any requests. 

Adiournment. The meeting adjourned at 1:20 p.m. 

documentccnter.ncaa ~org/msa~’ama/All Administrators/Yurk, Ka ./yiDI FAR Board/November 21 1A FAR Minutes~doc~KEY:rbfT011514 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Moore, Melinda <MELINDA.MOORE@TTU.EDU> 

Monday, March 3, 2014 10:50 AM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

1A FAR Board Meeting Minutes - October 

Minutesl0 24 13.docx 

Please see attached October Minutes. Thank you. 

Melinda Moore 

Lead Account Processor 

Texas Tech University School of Law 

1802 Hartford Avenue 

Lubbock, TX 79409 

806-834-2027 



SUMMARY OF THE 

1 A FACULTY ATHLETIC S REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERENCE 

Teleconference October 24, 2013 

Participants: 

Jim Atwood, University at Buffalo 
Bill Campsey, San Jose State University 
David Clough, UniversiW of Colorado 
Fred Green, Troy University 
Dennis Phillips, University of Southern Mississippi 
Martha Putallaz, Duke University 
Brian Shannon, Texas Tech University 
Azure Davey, NCAA 
Diane Dickman, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting"). 
While certain items on the 1A Faculty Athletics Representatives Board of Directors meeting’s 
agenda were acted on at various times throughout the meeting, all final actions within a given 
topic are combined in these minutes for convenience of reference.] 

The meeting was called to order at 12:32 p.m. Eastern time by the chair, Brian Shannon. 

September Meeting Debrief. Brian Shannon circulated feedback from the 1A FAR 
Conference prior to the call. The response was generally positive, with comments that 
the topics were good. Both the NCAA Research staff and Chief Medical Officer Brian 
Hainline were especially well-received. There were several comments indicating that the 
group would like to hear from them again. Some thought the discussion of the 
governance proposal could have been more in-depth. Some athletic directors mentioned 
to Brian that perhaps more FARs could attend the athletics director sessions. Brian noted 
that he would speak to Dutch Baughman, executive director of the 1A Athletic Directors 

Association, about that. 

1A FAR Budget. Brian noted that the budget has been sent out, but he also noted that at 
this time most of the conferences expenses have not been paid as he is still waiting for 
bills to arrive. 

Website. Jim Atwood reported that the website domain name has been secured until 
2018. The cost was almost the exact amount budgeted for technology. 



Summary of the 1A 
Faculty Athletics Representatives 
Board of Directors Teleconference 
October 24, 2013 

Page No. { PAGE \* MERGEFORMAT } 

Governance Structure. Brian noted that at this time the feedback seems to lean toward 
keeping the existing subdivisional system while allowing Football Bowl Subdivision 
(FBS) institutions to have significant vote weighting. Bill Campsey noted that the 
smaller conferences are not supportive of weighted voting, while Jim noted that the Mid- 
American Conference (MAC) supported weighted voting as opposed to a separate 
division. Multiple board members noted that regardless of the structure, there is a need to 
include diverse representation of practitioners in the policy development. 

February In-person Board Meeting. Brian asked from whom at the NCAA the board 
would like to hear at the February meeting in Indianapolis. The following list was 
generated: 

a. Mark Emmert 
b. Brian Hainline 
c. David Berst 
d. Jon Duncan 
e. Donald Remy 

Brian asked that any other suggestions be emailed to him. 

Legislative Council Summalw. Brian noted that this summary was sent out this morning. 
He noted there were several pieces of health and safety legislation and a few items that 
came out of the NCAA Working Group on Collegiate Model - Rules (Rules Working 
Group). 

Adjournment. The meeting adjourned at 1:05 p.m. 

documentccnter.ncaa~org/msaa,’ama/All Administrators/Yurk, Ka ./yiDI FAR Board/October 24 1A FAR Minutes.docx/KEY:rbf/01-15-14 



From: 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <pntallaz@duke.edu> 

Thursday, March 20, 2014 2:53 PM 

Robert Tagga~t (robert.tagga~:bc.edu); Nicholas Hadley (Hadley@umd.edu); ’Caacolyn CallahaJ~ (cmc@virginia.edu)’; Killough, Imzry 

<larry@vt.e&l>; Stun Pardue (slpposc@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edu>; ’carmicha@wth.edu 

(cannicha@wfu.edn)’; Janie Hodge (hodge@clemson.edu); She Ann Allen (sne.bidstrup@chbe.gatech.edu); Pamela 

Perrewe’ (ppmrewe@cob.fsu.edu); Marvin P. Dawkins (m&wkins@miami.edu); saa01@pitt.edu; mjwasyle@tn~xwell.syr.edu; Tricia 

Bellia (pbellia@nd.edu); Elaine Wise (eowise01@louisville.edu) 

FW: 5/5, to 10 of 43 RT 5 of 38 

Hello AIf, 

Given that an equal number o[: F’ARs and ADs on the Council was not going to happen, the proposal developed by Brian Shannon and endorsed b~ the BIG 10 b 

clearly a better ~kernat~ve than the inevitable. And ~t would ensure that one ACC FAR would be on the Coundl (something that could not be guaranteed even ~f ~n 

equa~ number of FARs and ADs were on the Cound~). I hope ~ d~dn’t speak out of turn when ~ described the proposal to John (although ~ suspect he a~readv knew of 

it) and said [ thought t could spea~ [or our group that we supported ~t. As you can see from John"s response below, he ~s on howard. 

Martha 

F~m= Swofford, John [mailto:jswofford@theacc.org] 
Sent= Thursday, March 20, 2014 2:32 PN 

Te~ Na~ha Putallaz, Ph.D. 
~ Hosteler, Brad 
Subje¢t~ Re: 5/5, ~ ~0 of ~3 RT 5 of 38 

Thanks, Martha. I see no reason why we should not support this. 

John Swofford 

Atlantic Coast Conference 

Sent from my iPhone 

On Mar 20, 2014, at 2:30 PM, "Martha Putallaz, Ph.D." <putallaz@duke.edu> wrote: 

john, 
I am not certain how much you have heard concerning a recent governance proposal that would increase the size of the 
proposed Council (which was to have one member from each conference) by including both an AD and a FAR from each 
of the Power 5 Conferences (thereby increasing the representation of the Power 5 Conferences from 5 to 10 members on 
the Council). Apparently the Big 10 Presidents voted yesterday to support such a future Council structure that would 
include both an AD and a [TAR from each of the "Power 5" conferences (in addition to the other AD, [TAl~v, etc., reps 
from across the division). The Big Ten Presidents believed that it would increase not only the voice of the Power 5 
Conferences on the Council, but the number of voices in the room from the Big 10. This proposal would result in 10 of the 
43 Council voices coming from the Power 5 Conferences and, in our case, would increase the voice of the ACC within the 
Council as well. It also would have the benefit of creating a natural subcommittee on the Council for discussion of 
"autonomy" issues, and would help w-ith the various approaches to finding agreement on weighted voting. 
I believe Commissioner Delaney was planning on reaching out to the other four Power Conference Commissioners in 
support of this proposal, and perhaps he already has. I wanted to let you know that the IA FAR Board (and I believe I can 
speak for the ACC FARs as well) are in support of the proposal as it would address the FAR concerns about diminished 
FAR representation on the Council while simultaneously not diminishing AD representation. 
Thank you for your leadership in this new age of intercollegiate athletics, John. 
Best, Martha 
Martha Putallaz, Ph.D. 

Executive Director 

Duke University Talent Identification ProgTarn 

Profbssor, Department o f Psychology 

1121 West Main Street 

Durham, NC 27701 

Phone: 919 668 9108 



Frolil: 

Sent: 

To: 

Subject: 

Yakola, Amy <ayakola@theacc.org> 

Saturday, Septeraber 11, 2010 5:12 PM 

Carolyn Callahan (cmc@vi~inia.edu); Charles Welltbrd (cwelltbrd@crim.umd.edu); Clyde McCoy (cmccoy@med.miami.e&0; Joseph 

Beckham (j~cklmm@fsn.edu); Larry Killough (larry@vtedu); Larry ImJForge (rllat~@clem~m.edu); Broome, Lissa L 

<lbroome@email.unc.edu>; Martha Putall~ PhD (putall~@duke.edn); Richard D Cannichael (carmich@wfu.edu); Robert Taggart Jr. 

(roberttaggart@bc.edn); S~zn Pmtlne (s~zn pardne@ncsn.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edn); Craig Littlepage 

(ckl9e@virginia.edn); Dan Radakovich (drad@athlelics.gatech.edu); Debbie Yow (d yow@ncsu.edu); Baddom; Richard A 

<dbaddon@uncaa.nnc.edu>; Gene DeFilippo (Gene.d@bc.edu); Jim Weaver (weaverj@vt.edn); Kevin White (kwhite@duaa.duke.edu); 

Kirby Hocutt (hocutt@mianii.edn); Randy Eaton (reaton5@umd.edu); Randy Spet~nan (rspetman@fsn.edu); Ron Wellman 

(wellman@~x~.edu); Tero~ Don Phillips (pter~ @clemson.edu); Allison Rich (arich@fsu.edu); Barbara Kennedy-Dixon 

(kbarbar~clemson.e&0; Barbara Walker (walkerbg@wfu.edu); Miller, Beth <bmille@uncaa.unc.edu--; Connie Nickel 

(cnickel@miami.edu); Jaclyn Jacld Silar (jsilar~duaa.duke.edu); Jane Miller (jm2y@virginia.edu); Jody Mooradian (raooradjo@bc.edn); 

Kathy Worthington (kworthin@umd.edu); Katie Hill (cahill@clemson.edu); Michelle Lee (michelle lee@ncsu.edu); Sharon McCloskey 
(sracclosk@vt.edu); Theresa Wenzel (twe~el@athletics.gatech.edu) 

Swoiti~rd, John <j swottbrd@theacc.olg> 

2009-10 ACC Annual Report 

To: ACC Faculty Athletics Representatives 
ACC Athletic Directors 
ACC Senior Woman Administrators 

From: John Swofford, ACC Commissioner 
Date: September 10, 2010 
Re: 2009-10 Atlantic Coast Conference Annual Report 
As in recent years, the 2009-10 ACC Annual Report has only be printed in wery limited quantities but is available on theACC.com and 
can be accessed at the following link: 
http://www.theacc.com!this-~s]0910accannualre~ort.html 
I encourage you to forward this information to those on your campus (including coaches, administrators, etc.) who you feel should 
receive the repo]~. 
In an effo~ to make sure you have a bound copy- for historical purposes, one printed copy has been sent to each of you via standard US 
Mail. 
Should you have any questions, please contact Amy Yakola at avakola@theacc.org or 336-369-1215. 

Asso( ~ate Commissiom~r 

Atlantk" Coast Conference 
15] 2 W~b~b]’k~ge Lane 
Greensboro, ?C 27f07 
ayakola~Stheacc.org 
8313,369,] 215 



From: 

Sent: 

To: 

Subject: 

Yakola, Amy <ayakola@theacc.org> 

Thursday, October 28, 2010 4:59 PM 

Charles W. Steger <stege@vt.edu>; Donna Shalala <dshalala@miami.edn>; Eric Barron <ebarron@t~u.edu>; G.P. Bud Peterson 
<bud.peterson@gatech.edu>; H. Holden Thorp <holden@~mc.edu>; James F Barker <jbarke@clemson.e&~>; Narimm~ Farvardin 
<t?~xvardin@umd.edu>; Nathan O. Hatch <hatch@wfu.edu-~; Randy Woodson <Randy Woodson@ncsu.edu>; Richard H. Brodhead 
<richald.brodhead~b!duke.edu>; Teresa A. Sullivm~ < president.sullivan@virginia.edt~-; Willimn P. Leahy <le~liy@bc.edu>; Carolyn 

Callahan (clnc@virginia.edu); Charles Wellford (cwellford@crim.nmd.edu); Cly& McCoy (cmccoy@med.miami.edu); Joseph Beckham 
(ibeckham@fsu.edu); L~ny Killough (larry@t.edu); Larry L~2c’orge (rllafg@cle~nson.edu); Broo~ne, Lissa L <lbmome@em~l.unc.edu>; 
Martha Putallaz PhD (putallaz@duke.edu); Nicholas Hadley (Hadley@umd.edu); Pamela Pe~rewe’ (pperrewe@cob.fsu.edu); Richard D 
Carmichael (carmich@wl’u.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sam Pardue (smnjpardue@ncsu.edu); Sue Ann Allen 
(sne.bidstmp@chbe.gatech.edu); Craig Littlepage (ckl9e@virginia.edu); Dan Radakovich (drad@athletics.gatech.edn); Debbie Yow 
(d~;~ow@ncsn.edu); Baddour, Richard A <dbaddou@nncaa.unc.edu;,; Gene DeFilippo (Gene.d@bc.edu); Jim Weaver 
(weaverj@vt.edu); Kevin Anderson (kevin@umd.edu); Kevin White (kwhite@duaa.duke.edu); Kirby Hocutt (hocut@miami.edu); Randy 
Spetmm~ (rspetman@fsu.edu); Ron WellmaJ~ (wellmanr@wfu.edu); Terry Don Phillips (pterty@clemson.edu); Allison Rich (arich@t?~u.edu); 

Barbara Kennedy-Dixon (kbarbar@clemson.edu); Barbara Walker (walkerbg@wfu.edu); Miller, Beth <bmille@uncaa.unc.edu>; Connie 
Nickel (cnickel@miami.edu); Jaclyn Jacki Sila~ (jsilar@&taa.duke.edu); Jane Miller (jm2y@vi~ginia.e&0; Jody Mooradian 
(moomdjo@bc.edu); Kathy Worthington (kwo(thin@umd.e&0; Katie ttill (cahill@clemson.edu); Michelle Lee (michellelee@ncsu.edu); 
Sharon McCloskey (smcclosk@vt.edu); Theresa Wenzel (twenzel@athletics.gatech.edu) 

Swofford, John <j swofford@theacc.o~g> 

GSR 

On behalf of Comnfissioner Swofford: 
Below is tile release and link from theACC.com about the NCAA announcement on the most recent Graduation Success Rates. 
As a league, we had more ACC teams above the national average than any other BCS AQ conferences. 
Please let me know if you have any qnestions and best of luck to everyone this weekend[ 

ACC Teams Set High Marks for Graduation 
League teams showcase strong nmnbers in the latest NC~k Graduation Success Rate report. 
October 27, 2010 

The NCAA’~ Gradnation Success Rates (GSR) for student-athlete~ who began college in 2003 shows great success overall and certainly for those in the Atlantic 
Coast Conference. 
The conference’s teams are among the vast majoriw of sports teams at Division I colleges and nniversities which are meeting the mark in the classroom, 
according to the latest NC~2k Graduation Success Rates released Wednesday. 
Notable ACC notes include: 
* Overall, 3 ACC schools recorded c~mflative GSRs over 90, the most in any BCS AQ conference. 
* A total of 10 league school~ were at or above the national GSR average of 79. 
* In the sport of football, more ACC teams were above the national average than any other BCS AQ conference. 
* More ACC Men’s Basketball teams were above the national average by comparison BCS AQ conferences. 
The NC~ developed the Graduation Success Rate as part of its academic reform initiative to more accurately assess the academic success of student-athletes. 
The rate holds institutions accotmtable for transfer students, unlike the federal graduation rate. The Gradnation Success Rate also accounts for midyear enrollees 
and is calc~ated for every sport. 
Under the calm~ation, institntions are not penalized for outgoing transfer stndents who leave in good academic standing. The ontgoing transfers are essentially 
passed to the receiving institution’s Graduation Success Rate cohort. 
By counting incoming transfer students and midyear enrollees, the Graduation Succes~ Rate increases the total number of student-athletes tracked for graduation 
by more than 36 percent. The NC~ also calc~flates the federal graduation rate for student-athletes. It is the only rate by which to compare student-athletes to the 
general student body. 
The most recent Division I Graduation Success Rates are based on the fo~ entering classes from 2000-2001 tt~o~gh 2003-04. Nearly 10S,000 student-athletes are 
included in the most recent fo~ classes using the GSR methodology, as compared to slightly fewer than 77,000 in the federal rate. 
This year marks the ninth year that GSR data have been collected. The NC~ began collecting these data with the entering freshmen class of 1995. 



Sent: 

To: 

Subject: 

Attach: 

Babcock, Lindsey <lbabcock@theacc.org> 

Wednesday, December 1, 2010 10:32 AM 

Carolyn Ca]laban (cmc@vi~inia.edu); Charles Welltbrd (cwelltbrd@crim.umd.edu); Clyde McCoy (cmccoy@med.miami.e&0; Joseph 

Beckham (jbeckham@fsu.edu); Larry Killough (larry@vt.edu); Larry LaA:orge (fllat~@clem~m.edu); Broome, Lissa L 

<lbroome@email.unc.edu>; Martha Puta]l~ PhD (putall~@duke.edu); Nicholas Hadley (Hadley@umd.edu); Pamela 

Perrewe’ (pperrewe@cob.fsu.edu); Richald D Carmichael (carmicha@wfu.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sam Pardue 

(sam paxdue@ncsu.edu); Sue Ann Allen (sue.bidstmp@chbe.gatech.edu); Allison Rich (arich@fsu.edu); Barbara Kennedy-Dixon 

(kbaxbar@clemson.edu); Barlmra Wdlker (walkerbg@wfu.edu); Millel; Beth <bmille@uncaa.unc.edu;>; Connie Nickel 

(cnickel@mimni.edu); Jaclyn Jacld Silar (jsilal@duaa.duke.edu); Jane Miller (jm2y@virginia.edu); Jody Mooradian (mooradjo@bc.edu); 

Kathy Worthington (kworthin@umd.edu); Katie Hill (cahill@clemson.edu); Michelle Lee (michelle lee@ncsu.edu); Sharon McCloskey 

(smcclosl,:@vt.edu); Theresa Wenzel (twenzel@athletics.gatech.edu) 

Lyons, Shane <slyons@theacc.org>; Brown, Shamaree <sbrown@theacc.org>; Barwick, Seth <sbarwick@theacc.org>; Swofford, John 

<jswoltbrd@theacc.org>; DiAmico, Cecelia <cdiamico@theacc.org>; ElliotL Jeff<jelliot@theacc.olg>; Finch, Nora Lynn 

<nlfinch@theacc.org>; Craig Littlepage (ckl9e@virginia.edu); Dan Radakovich (drad@athletics.gatech.edu); Debbie Yaw 

(dD’ow@ncsu.edu); Baddour, Richard A <dbaddou@uncaa.unc.edu-~; Gene DeFilippo (Gene.d@bc.edu); Jim Weaver 

(weaverj@vt.edu); Kevin Anderson (kevina@umd.edu); Kevin White (kwhite@duaa.duke.edu); Kirby Hocutt (hocutl@miami.edu); Randy 

Spetman (rspet~nan@fsu.edu); Ran Wellman (wellmanr@~vfu.edu); TelD" Don Phillips (ptelry@cle~nson.edu); Aa~:on Aaker 

(aake@bc.edu); Almee Carpenter (acarpente@admin.fsu.edu); Alex Dominato (ado~ninato@fsu.edu); Herman, A*ny S 

~j schae@uncaa.unc.edu>; Art Markos (m~@irginia.edu); Bert Locklin (blocklin@vt.edu); Brad Woody (cbwoody@clemson.edu); 

Brandi Kerrigan (bnn~di.kerrigan@bc.edu); Bret CoMey (bcowley@mailer.fsu.edu); Bridget McSorley (mcsorlbb@vt.edu); Carly Pariseau 
(carly.pariseau@bc.edu); Carrie Doyle (carrie doyle@ncsu.edu); Cathy Jones (cmjones@admin.fsu.edu); Christopher B. Kenne@ 

(ckennedy@acpub.duke.edu); Cindy Haytmann (chartmann@duaa.duke.edu); Cody Gambler (cgambler@umd.edu); Courtney Vinson 

(cvinson@clemson.edu); Craig Anderson (ceander4@gw.ncsu.edu); Dan Raben (d.rabenl@miami.edu); Dan Trump (dtruml0@umd.edu); 

David Reed (reed@miami.edu); Deborah Foley (dfoley@miami.edu); Lindsey, Erin <elindsey@nncaa.unc.edu~; Heather Roberts~n 
(herobert@vt.edu); Jennit~r Santiago (jasa~tiago@admin.Igu.edu); Jim Booz (jwb8@virginia.edu); Jim Curry (imcurry@umd.edu); Jody 

Smifl~ (jlsmifl~@fsu.edu); Jorde~ Redavid (redavi&~miami.edu); Julie Heyde (julieheyde@ncsu.edu); Karen Kelly (k.kelly2@miami.edu); 

Katreshia Louis (klouis@at.gtaa.gatech.edu); Kirsten Elleby (ellebykc@~vfu.edu); Lance Markos (maJckos@uncaa.unc.edu); Gallo, Jr., 

Larry A. ~athgallo@uncaa.unc.edu>; L~zie Gomez (lgomez@umd.edu); Ma~ Giavdina (mgiardina@duaa.duke.edu); NC State Intern 

(cointern@gw.ncsu.edu); Niesha Campbell (ncampbell@duaa.duke.edu); Paul Parker (ppaxke@at.gtsa.gatech.edu); Robin Pate 

(robin pate@ncsu.edu); Gleen, Shelly <sjgreen@uncaa.unc.edu>; Stephanie Ellison (saellis@clemson.edu); Steve Flippen 

(wst3h@irginia.edu); Malay, Susan B <sblnaloy@uncaa.unc.edu>; Tim Parker (tparke@vt.edu); Todd HaArston (hairstct@wfu.edu); 

Todd Mesibov (tmesibov@duaa.duke.edu); Tony Hernandez (thernmidez@miami.edu); Vanessa Fuchs (vfuchs@fsu.edu); Yadira Reyes 

(reyesya(,~bc.edu) 

Documents for Legislative Meeting 

FAR Voting Summaw.TAl~LIED.docx; Legislative Meeting.AGENDA.docx 
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......sealmemger ATLANTIC C OAST C ONFIERENCE 

OFFICE OF THE ~OMMISSIONER 

TRANSMITTED VIA ELECTRONIC MAIL 

MEMORANDUM 

TO: Faculty Athletic Representatives 

Senior Woman Administrators 

December 1, 2010 

FROM: Shane Lyons, Associate Commissioner 

Lindsey Babcock, Assistant Commissioner/Compliance and Governance 

SUBJECT: 2010 Legislative Meeting 

The ACC Legislative Meeting will be held in Charlotte, North Carolina at 8:00 a.m. in the Tryon Room, which is located on the second floor of the 

Westin Hotel on Saturday, December 4, 2010. Breakfast that morning will be available beginning at 7:00 a.m. in the Independence Room, which is 

across the hall from the Tryon Room. If you have a guest accompanying you, breakfast will remain available until 9:30 a.m. 

Attached please find the agenda for the meeting as well a summary of all ACC member institution’s positions on the 2010 NCAA proposed 

legislation. The 25 specific proposals that will be discussed during the meeting are included on the agenda. Note that the attached voting 

summary includes comments that were provided as well as the page numbers of each proposal as listed in the Official Notice. 

Please bring with you to the meeting the information included in this email, the legislative packet that had been previously sent to you via Fed 

Ex and the updated legislative information that was sent to you via email. We will provide one copy per institution of the Official Notice at the 

meeting. 

Feel free to contact either of us if you have any questions. Have a safe trip to Charlotte! 

cc:     Athletics Directors 

Compliance Administrators 

Commissioner John Swofford 
Lindsey K. Babcock 

Assistant Commissioner, Compliance & Governance 

Atlantic Coast Conference 
LBabeock@theacc.org 
336-854-~’787 (phone) 

336469-0065 (fax) 





Request for Institutional Positions on NCAA Proposed Legislation 
Legislative Council Initial Consideration - January, 2010 

2009-19-B PERSONNEL -- LIMITATIONS ON NUMBER OF BC, CU, GT, DU, FSU, VT UM, WF 

(Page 22) COACHES AND OFF-CAMPUS RECRLrITERS -- MD, UNC, 
WOIVIEN’S SAND VOLLEYBALL NCS, UVA 

SUPPORT 7 3 2 

2009-39 RECRUITING -- LIMITATIONS ON NUMBER OF BC, DU, FSU, CU UM, Wq7 

(Page 55) EVALUATIONS -- EVALUATION DAYS -- GT, MD, UNC, 
WOMEN’S SAND VOLLEYBALL NCS, UVA, VT 

SUPPORT 9 1 2 

2009-70-A FINANCIAL AID -- MAXIMUM DU, GT, UNC, BC, FSU, MD CU, UM, WF 
(Page 154) INSTITUTIONAL GRANT-IN-AID LIMITATIONS NCS, UVA, VT 

BY SPORT -- WON~N’S SAND VOLLEYBALL -- 

SUPPORT MULTISPORT PARTICIPATION 6 3 3 

2009-83 
(Page 205) 

SUPPORT 

DU, FSU, GT, 
MD, UNC, 
NCS, UVA 

SUPPORT 

2009-100-B 

(Page 59) 

o 

DU, GT, UNC 

PLAYING AND PRACTICE SEASONS AND 
DIVISION MEMBERSHIP -- REGULATIONS 
FOR PLAYING SEASON AND MINIMUM 
CONTEST REQIJIRE?vFENTS FOR SPORTS 
SPONSORSHIP -- WOMEN’S SAND 
VOLLEYBALL 

RECRUITING -- TRYOUTS -- NONSCHOLASTIC 
PRACTICE OR COMPETITION AND 
NONINSTITUTIONAL CAMPS OR CLINICS -- 
MEN’S BASKETBALL 

BC, CU, UM, 
VT, v~q7 

2009-100-A BC, CU, FSU, 
(Page 57) MD, UM, NCS, 

UVA, VT, WF 
9 3 

BC, VT UM 

OPPOSE 

BC, CU, DU, 
2010-7 FSU, GT, MD, 

(Page 4) UM, UNC, 
NCS, UVA, VT 

SUPPORT 11 

CU, DU, FSU, 

GT, MD, UNC, 

NCS, UVA, WF 

9 

RECRUITING -- TRYOUTS -- NONSCHOLASTIC 
PRACTICE OR COMPETITION AND 
NONINSTITUTIONAL CAMPS OR CLINICS -- 
MEN’S BASKETBALL -- EXCEPTION FOR 
LONGSTANDING EVENTS 

NCAA MEMBERSHIP -- ACTIVE MEMBERSHIP 
-- CONDITIONS AND OBLIGATIONS OF 
MEMBERSHIP -- APPLICATION OF RULES TO 
ALL RECOGNIZED VARSITY SPORTS -- 
ELIMINATION OF EMERGING SPORTS 
FIMET~M3LE 

VT - Prefer A, 
support B if A is 
defeated. 

NCAA MEMBERSHIP -- ACTIVE OR            BC, FSU, GT,      CU, DU 
2010-9 CONFERENCE MEMBERSHIP -- CONDITIONS MD, UM, UNC, 

(Page 8) AND OBLIGATIONS OF MEMBERStIIP -- USE NCS, UVA, VT, 
OF A STUDENT-ATHLETE’S NAME OR WF 

SUPPORT LIKENESS -- CONTRACTS AND COMMERCIAL 10 2 
AGREEMENTS -- WRITTEN POLICIES 



Institutional Positions on Proposed Legislation 

Jannary, 2010 

NUMPAGES } 

Page { PAGE } of { 

2010-12 
(Page 19) 

SUPPORT 

2010-14 
(Page 23) 

SUPPORT 

2010-15-A 
(Page 24) 

SUPPORT 

2010-15-B 
(Page 26) 

SUPPORT 

2010-16-A 
(Page 27) 

OPPOSE 

2010-16-B 
(Page 29) 

OPPOSE 

LEGISLATIVE PROCESS -- AMENDMENT 
PROCESS -- MF, MBERSHIP OVERRIDE OF 
LEGISLATIVE C}LANGES -- LEGISLATIVE 
COUNCIL OR BOARD OF DIRECTORS REVIEW 
-- OVERRIDE VOTING 

PERSONNF, L -- DEFINITIONS ANI) 
APPLICATIONS -- GRADUATE ASSISTANT 
COACH -- BOWL SUBDIVISION FOOTBALL 
AND WOIVlEN’S ROWING -- INCIDENTAL 
EXPENSES AT NCAA CHAMPIONSHIPS AND 
LICENSED BOWL GAMES 

PERSONNEL -- COMPENSATION AND 
REI~JNERATION -- INCOME IN ADDITION TO 
INSTITUTIONAL SALARY -- CONSULTANT 
FOR OR ENDORSEMENT OF 
NONINSTITUTIONAL ATHLETICS EVENTS 
INVOLVING PROSPECTIVE SrIVDENT- 
ATHLETES 

PERSONNEL -- COMPENSATION AND 
REI~JNERATION -- INCOME IN ADDITION TO 
INSTITUTIONAL SALARY -- CONSULTANT 
FOR OR ENDORSEMENT OF 
NONINSTITUTIONAL ATHLETICS EVENTS 
INVOLVING PROSPECTIVE STUDENT- 
ATHI~ETES -- ENDORSEMENT OF TEAM, 
C2OACH OR FACILITY 

PERSONNEL -- LIMITATIONS ON TIlE 
NLrMBER AND DUTIES OF COACHES -- 
NONCOACHING STAFF WITH SPORT-SPECIFIC 
RESPONSIBILITIES -- BASKETBALL -- LIMIT 
OF TWO 

PERSONNEL -- LIMITATIONS ON THE 
NI~/IBER AND DUTIES OF COACHES -- 
NONCOACIIING STAFF WITIt SPORT-SPECIFIC 
RESPONSIBILITIES -- BASKETBALL -- LIMIT 
OF ONE 

BC, CU, DU, 
FSU, GT, MD, 
UM, UNC, VT, 

WF 
10 

BC, CU, DU, 
FSU, GT, IVlD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

BC, CU, FSU, 
GT, MD, UM, 
UNC, NCS, 

UVA, VT, WF 

11 

BC, CU, FSU, 
MD, UM, UNC, 
NCS, UVA, VT, 

WF 

10 

BC, CU, MD 

3 

CU, FSU, WF 

NCS, UVA 

0 

DU 

1 

DU, GT 

DU, FSU, GT, 
UM, UNC, 

NCS, UVA, VT, 
WF 

9 

BC, DU, GT, 
MD, UM, UNC, 
NCS, UVA, VT 

FSU - 
diminishing 
value/attendance 
at Convention. 

CU - Prefers B. 
FSU - Prefers 
B. 
MD - Prefers B. 
VT - Prefers B. 

BC - Affect 
local sports 
clubs? 
UVA - Prefer 
B. Support A if 
B is defeated. 

CU - Prefers C. 

CU - Prefers C. 
FSU - 
modification to 
"any capacig~" 
UNC - All 
video staff 
exempt. 

2010-18-A 
(Page 34) 

OPPOSE 

PERSONNEL -- LIMITATIONS ON THE 
NI~/IBER AND DUTIES OF COACHES -- 
NONCOACtIING STAFF WITIt SPORT-SPECIFIC 
RESPONSIBILITIES --BOWL SUBDIVISION 
FOOTBALL -- LIMIT OF SIX 

MD, VT BC, CU, DU, 
FSU, GT, UM, 

UNC, NCS, 
UVA, WF 

10 

MD- Support 
lower cost 
option of A, B 
&C. 
VT - Support A 
if B/C defeated. 

Updated 12/1/10 



Institutional Positions on Proposed Legislation 

JannaDT, 2010 

NUMPAGES } 

Page { PAGE } of { 

2010-18-B 
(Page 35) 

SUPPORT 

PERSONNEL -- LIMITATIONS ON THE 
NUMBER AND DUTIES OF COACHES -- 
NONCOACItING STAFF WITtt SPORT-SPECIFIC 
RESPONSIBILITIES --BOWL SUBDIVISION 
FOOTBALL -- LIMIT OF FIVE 

BC, CU, FSU, 
GT, MD, UVA, 

VT, WF 

DU, UM, UNC, 
NCS 

FSU - 
Recommend 
modification to 
"a~r capaciU’. 
Support only if 
17 is adopted. 
VT - Support B 
over A, if C is 
defeated. 

2010-19 
(Page 38) 

SUPPORT 

2010-21 
(Page 43) 

SUPPORT 

2010-22 
(Page 45) 

SUPPORT 

2010-24 

(Page 46) 

SUPPORT 

2010-25 
(Page 47) 

SUPPORT 

PERSONNEL -- LIMITATION ON TIlE NUMBER 
AND DUTIES OF COACHES -- FOOTBALL 
BOWL SUBDIVISION -- WEIGHT OR 
STRENGTIt COACH -- LIMIT OF FIVE 

PERSONNEL -- LIMITATIONS ON NUI~BER OF 
OFF-CAMPUS RECRUITERS AT ANY ONE 
rIM~ -- EXCEPTION -- SPORTS OTHER TIL~N 
BASKETBALL -- JUNE, JULY AND AUGUST 

PERSONN~L -- LIMITATIONS ON NUMBER OF 
OFF-CAMPUS RECRUITERS AT ANY ONE 
~FIME -- EXCEPTION -- BASEBALL -- JIYNE, 
JULY AND AUGUST 

AMATEURISM -- INVOLVEI~NT WITH 
PROFESSIONAL TEAMS -- PROFESSIONAL 
BASKETBALL DRAFT -- FOUR-YEAR 
COLLEGE STUDENT-ATHLETE -- MEN’S 
BASKETBALL 

AMATEURISM AND A~VARDS, BENEFITS AND 
EXPENSES -- USE OF AGENTS -- BENEFITS, 
GIFTS AND SERVICES -- C~M~EER 
COUNSELING AND INTERNSHIP/JOB 
PLACEMENT SERVICES 

BC, CU, DU, 

GT, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT. 

WF 
12 

BC, CU, FSU, 

GT, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

BC, DU, FSU, 
GT, MD, UM, 

UNC, NCS, VT, 
WF 
10 

FSU 

0 

DU 

1 

CU, UVA 

CU - Prefers 21 

over 22. 

FSU - Prefers 

21 over 22. 

BC - Prefers 21 

over 22. 

VT - Prefers 21 

over 22. 

UVA - Use 
available 
services. Agents 
will infiltraitc. 

2010-27 
(Page 61) 

BC, CU, DU, 

FSU, GT, MD, 

UM, UNC, 

NCS, UVA, VT 

11 
SUPPORT 

RECRUITING -- CONTACTS AND TELEPHONE 
~2ALLS -- TIIVlE PERIOD FOR OFF-CAIVIPUS 
~ONTACTS ~5~"~D TELEPHONE CALLS 

RECRUYF1NG -- CONTACTS AND EVALUATIONS - 
HEAD COACtt RESTRICTIONS -- BOWL 

SUBDIVISION FOOTBALL - ELIMINATION OF 

RESTRICTIONS ON ASSISTANT COACH 

PUBLICLY DESIGNATED AS NEXT ttEAD COACH 

2010-28 
(Page 62) 

OPPOSE 

BC, CU, DU, 
FSU, GT, UM, 

UNC, NCS, 
UVA, VT, WF 

UVA - 
Legislation just 
passed. 

Updated 12/1/10 



Institutional Positions on Proposed Legislation 

Jannap:T, 2010 

NUMPAGES } 

Page { PAGE } of { 

I1 1 11 

OPPOSE 

2010-31 

(Page 69) 

SUPPORT 

2010-30 RECRUITING -- TELEPHONE CALLS -- TIME GT, WF BC, CU, DU, NCS NCS - Request 

(Page 65) PERIOD FOR TELEPHONE CALLS -- SPORTS FSU, MD, UM, discussion. 
OTI~R TITAN FOOTBALL UNC, UVA, VT UVA - Earlier 

2 9 1 contact. 

2010-32 

(Page 77) 

SUPPORT 

PERSONNEL AND RECRUITING -- 
RECRUITING COORDINATION FUNCTIONS -- 
CONTACTS, TELEPHONE CALLS 
RECRUITING MATERIALS -- EXCEPTIONS -- 
COMMUNICATION AFTER COMlVlITMENT 

RECRUITING -- TELEPtIONE CALLS AND 
ELECTRONIC TRANSMISSIONS -- AFTER 
WRITTEN COMMITMENT OR RECEIPT OF 
?IN~M’,ICIAL DEPOSIT -- ON OR AFTER 
SECOND WEDNESDAY OF NOVEMBER 

CU, FSU, GT, 
UM, NCS, 

UVA, VT, WF 

CU, DU, FSU, 

GT, UM, UNC, 

NCS, VT, WF 

BC, DU, MD, 
UNC 

4 

BC, MD, UVA FSU - Prefers 

31. 

UNC - Prefers 

over 31 bic of 
delay umil Nov. 

2010-34 

(Page 79) 

RECRUITING -- CONTACTS AND BC, GT, UM, 
EVALUATIONS -- MEN’S BASKETBALL UNC 
EVAI~UATIONS -- CERTIFIED 
NONSCttOLASTIC EVENTS DURING APRIL 
CONTACT PERIOD 

4 

CU, DU, FSU, 
MD, NCS, 

UVA, VT, WF 

MD - Need 
overall changes. 

OPPOSE 

RECRUITING -- BASKETBALL EVALUATIONS BC, CU, DU, 
2010-35 -- WOMEN’S BASKETBALL -- FSU, GT, MD, 

(Page 82) NONSCttOLASTIC EVALUATIONS DURING UM, UNC, 
ACADEMIC YEAR -- NATIONAL 

NCS, UVA, VT, 
STANDARDIZED ~I~STING WEEKENDS 

SUPPORT WF 

12 0 

2010-40 RECRUITING -- OFFICIAL (PAID) VISIT -- GT, WF BC, CU, DU, 

(Page 93) 
LIMITATIONS ON OFFICL4L VISITS -- NO FSU, MD, UM, 
VISIT AFTER NATIONAL LETTER OF INTENT UNC, NCS, 
OR OTHER WRITTEN COMMITMENT 
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OPPOSE UVA, VT 
2 10 

2010-42 
(Page 96) 

OPPOSE 

2010-43 
(Page 98) 

SUPPORT 

2010-44 

(Page 100) 

SUPPORT 

2010-45 
(Page 101) 

SUPPORT 

2010-46 

(Page 109) 

SUPPORT 

2010-47 
(Page 111) 

SUPPORT 

2010-48 
(Page 113) 

RECRUITING -- LETTER-OF-INTENT 
PROGRAMS, FINANCIAL AID AGREEMENTS -- 
REQUIREMENTS FOR VERBAL OFFER OF 
ATHLETICALLY RELATED FINANCIAI, AID 

RECRUITING -- TRYOUTS -- PROHIBYfED 
ACTIVITIES -- COMPETITION AGAINST 
PROSPECTIVE STUDENT-ATHLETES -- BOWL 
SUBDIVISION FOOTBALL -- SERVICE 
ACADEMY EXCEPTION 

RECRUITING -- TRYOUTS -- TRYOUT EVENTS 
-- PROHIBITION ON HOSTING, SPONSORING 
OR CONDUCTING NONINSTITUTIONAL 
INSTRUCTIONAL EVENTS -- FOOTBALL 

RECRUITING AND PLAYING AND PRACTICE 
SEASONS -- TRYOUT EXCEPTIONS AND OUT 
OF SEASON RESTRICTIONS -- RECOGNIZED 
tRAINING AND DEVELOPMENT PROGRAMS 

RECRUITING -- TRYOUTS -- TRYOUT 
EXCEPTIONS -- HIGH SCHOOL, 
PREPARATORY-SCHOOL AND TWO-YEAR 
COLLEGE CONTESTS -- CONDUCTED BY 
INSTITUTION OR SPONSORED WITH AN 
OUTSIDE ORGANIZATION 

RECRUITING -- USE OF RECRUITING FUNI)S -- 
RECRUITING OR SCOUTING SERVICES -- 
VIDEO EXCH~NGE SERVICES 

RECRUITING -- USE OF RECRUITING FUNDS -- 
RECRUITING OR SCOUTING SERVICES -- LIST 
OF PERMqSSIBLE RECRUITING SERVICES -- 

MEN’S BASKE~IJ3ALL 
SUPPORT 

BC, CU, DU, 

GT, MD, NCS, 

VT 

BC, CU, DU, 

FSU, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT 

11 

BC, CU, DU, 

FSU, GT, MD, 

UM, UNC, 

NCS, UVA, VT 

11 

BC, DU, FSU, 
GT, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

RECRUITING -- RECRUITING CALENDARS -- BC, DU, GT, 
2010-49 ]IMEN,s BASKETBALL--APRIL CONTACT 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 

12 

FSU, UNC, 

UVA, WF 

4 

GT 

1 

CU 

1 

CU, FSU, MD, 

UM 

UVA - 

UneIfforceable. 
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(Page 114) PERIOD WF UM, UNC, 

NCS, UVA, VT 

OPPOSE 4 8 

2010-52 

(Page 119) 

SUPPORT 

2010-53 

(Page 121) 

SUPPORT 

ELIGIBILITY -- GRADUATE 
STUDENTfPO STBAC CALAUREATE 
PARTICIPATION -- ONE-TIME TRANSFER 
EXCEPTION -- FINAL YEAR OF ELIGIBILITY -- 
NONRENEWAL OF AT}LLETICS AID AT 
PREVIOUS INSTITUTION -- BASEBALL, 
BASKETBALL, FOOTBALL AND MEN’S ICE 
HOCKEY 

ELIGIBILITY -- SEASONS OF COMPETITION: 
FIVE YEAR RUI,E -- DELAYED ENROLLMENT - 

SEASONS OF COMPETITION -- SPORTS 
OTHER THAN MEN’S ICE HOCKEY AND 
SKIING -- EXCEPTION -- 
NATIONAL/INTERNATIONAL COMPETITION 

CU, DU, FSU, 

GT, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

BC, CU, DU, 

FSU, GT, MD, 

UM, UNC, 

NCS, UVA, VT, 
WF 

12 

BC 

2010-55 
(Page 125) 

SUPPORT 

ELIGIBILITY -- INITIAL ELIGIBILITY -- 
COlVIMON PROVISIONS -- DIVISION I ~5~D 
DIVISION II 

ELIGIBILITY -- FRESHIViT~N ACADElVlIC 
REQUIREMENTS -- CORE-CURRICULUIVl TIIV~ 
LIMITATION -- LEAVING EXAMINATIONS 

2010-56 
(Page 128) 

SUPPORT 

BC, CU, DU, 

FSU, GT, MD, 

UM, UNC, 

NCS, UVA, VT 

11 

CU, DU, FSU, 
GT, MD, UM, 
UNC, NCS, 
UVA, VT 

lO 

1 

BC, WF 

ELIGIBILITY -- FRESttMAN AND TRANSFER BC, DU, FSU, CU, MD 
2010-57 ACADEMIC REQUIREMENTS -- GT, UM, UNC, 

(Page 129) PARTICIPATION PRIOR TO CERTIFICATION -- NCS, UVA, VT, 
RECRUITED STUDENT-AT}LLETE -- 21-DAY WF 

SUPPORT PERIOD 
10 2 
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2010-59-A 
(Page 147) 

OPPOSE 

2010-59-B 
(Page 149) 

OPPOSE 

2010-59-C 
(Page 150) 

SUPPORT 

ELIGIBILITY -- PROGRESS-TOWARD-DEGREE 
REQUIREMENTS -- ELIGIBILITY FOR 
COMPETITION -- FULFILLMENT OF CREDIT 
flOUR REQUIREMENTS -- FALL TERM 
ACADEMIC REQUIREMENTS FOR FUTURE 
COMPETITION -- POTENTIAL TO REGAIN 
ELIGIBILITY FOR TWO CONTESTS -- 
FOOTBALL 

ELIGIBILITY -- PROGRESS-TOWARD-DEGREE 
REQUIREMENTS -- ELIGIBILITY FOR 
COMPETITION -- FULFILLMENT OF CREDIT 
HOUR REQUIREMENTS -- FALL TERM 
ACADEMIC REQUIREMENTS FOR FUTURE 
COMPETITION -- POTENTIAL TO REGAIN 
FUI,L ELIGIBILITY - FOOTBALL 

ELIGIBILITY - PROGRESS-TOWARD-DEGREE 
REQUIREMENTS - ELIGIBILITY FOR 
COMPETITION - FULFILLMENT OF CREDIT 
HOUR REQUIREMENTS - FALL TERM 
ACADEIVIIC REQUIREMENTS FOR FUTURE 
COMPETITION - ONE-TIME EXCEPTION TO 
REGAIN FULL ELIGIBILITY - FOOTBALL 

MD, VT 

2 

FSU, UNC, VT 

BC, CU, DU, 

FSU, UM, 

UVA, VT, WF 

BC, CU, DU, 
FSU, GT, UM, 

UNC, NCS, 
UVA, WF 

10 

BC, CU, DU, 
GT, MD, UM, 

NCS, UVA, WF 

9 

GT, MD, UNC, 
NCS 

VT - Prefer A 
over B & C. 
UVA - Prefer 
C. 

FSU - Prefers 
C. 
VT - Support B 
if A & C are 
defeated. 
DU - Prefer B 
over A. 
UVA - Prefer 
C. 

VT - Support C 
if A is defcatcd, 
prcfcr C over B. 

FIN~NCIAL AID -- GENERAL PRINCIPLES -- CU, DU, FSU, BC 
2010-61 ELIGIBILITY OF STUDENT-ATHLETES FOR GT, MD, UM, 

(Page 157) INSTITUTIONAL FINANCIAL AID -- UNC, NCS, 
EXCEPTION -- P~RT TIME ENROLLMENT 

UVA, VT, WF 
SUPPORT AFTER EXHAUSTED ELIGIBILITY 

11 1 

2010-62 
(Page 159) 

SUPPORT 

2010-63 
(Page 160) 

SUPPORT 

2010-64 
(Page 161) 

SUPPORT 

FINANCIAL AID -- DEFINITIONS AND 
APPLICATIONS -- EXEMPTED INSTITUTIONAL 
FIN~NCIAL AID -- FEDERAL NEED-BASED 
FINANCIAL AID 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

FINANCIAL AID -- DEFINITIONS AND 
APPLICATIONS -- EXEMPTED INSTITUTIONAL 
FINANCIAL AID -- STATE NEED-BASED 
FINANCIAL AID 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT. 

WF 
12 

FIN~NCIAL AID -- DEFINITIONS AND 
APPLICATIONS -- EXEMPTED INSTITUTIONAL 
FINANCIAL AID -- STATE MERIT-BASED 
FINANCIAL AID 

BC, CU, DU, 

FSU, GT, MD, 

UM, UNC, 

NCS, UVA, VT, 
WF 

12 
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2010-65 
(Page 163) 

SUPPORT 

2010-66 
(Page 168) 

OPPOSE 

2010-67 
(Page 169) 

SUPPORT 

2010-68 
(Page 171) 

OPPOSE 

2010-69-A 

(Page 173) 

SUPPORT 

2010-69-B 
(Page 177) 

SUPPORT 

2010-70 
(Page 181) 

SUPPORT 

2010-71 
(Page 183) 

SUPPORT 

2010-72 
(Page 184) 

SUPPORT 

FINANCIAL AID -- DEFINITIONS AND 
APPI.ICATIONS -- RECRUITED STUDENT- 
ATtILETE 

FINANCIAL AID AND AWARDS, BENEFITS 
AND EXPENSES --rItLMNING-TABLE MEALS-- 
ONE MEAL PER DAY -- STUDENT-ATHLETES 
NOT RECEIVING FULL BOARD 

FINANCIAL AID -- GOVERNMENT GRANTS -- 
EXEMPTED GOVERNMENT GRANTS -- 
EXEMPTED INSTI’IVTIONAL FINANCIAL AID- 
POST-9/11 G.I. BILL 

FINANCIAL AID -- ELEMENTS OF FINANCIAL 
AID -- FINANCIAL AID FROM OUTSIDE 
SOURCES -- UNRELATED TO ATHLETICS 
ABILITY -- ESTABLISHED FAMILY FRIEND 

FINANCIAL AID -- FINANCIAL AID FROM 
OUTSIDE SOURCES -- FINANCIAL AID FROM 
AN ESTABLISHED AND CONTINUING 
PROGRAM 

FIN~MNCIAL AID -- FINANCIAL AID FROM 
OUTSIDE SOURCES -- FINANCIAL AID FROM 
AN ESTABLISttED AND CONTINUING 
PROGRAM -- NO DOCUMENTATION TO 
CONFERENCE REQUIRED 

FINANCIAL AID -- SUMMER FINANCIAL AID -- 
ENROLLED STUDENT-ATItLETES -- 
EXCEPTION FOR FIRST-TIME RECIPIENT IN 
I’HE NEXT ACADEMIC YEAR 

FINANCIAL AID -- TERMS AND CONDITIONS - 
PERIOD OF INSTITUTIONAL AWARD -- ONE- 

YEAR PERIOD -- EXCEPTIONS -- GRADUATED 
DURING PREVIOUS ACADEMIC YEAR AND 
WILL EXHAUST ELIGIBILITY DURING THE 
FOLLOWING FALL TERM 

FINANCIAL AID -- TERMS AND CONDITIONS 
OF A~VARDING INSTITUTIONAL FINANCIAL 
AID -- REDUCTION OR CANCELLATION 
PERMqTTED -- RELEASE OF OBLIGATION TO 

PROVIDE ATItLETICALLY RELATED 
FIN~MNCIAL AID 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

GT 

BC, DU, FSU, 
GT, MD, UM, 

UNC, NCS, VT, 
WF 
10 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 

NCS, VT, WF 

11 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

BC, CU, DU, 
FSU, GT, UM, 

UNC, NCS, 
UVA, VT 

10 

BC, CU, DU, 

FSU, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

CU, UVA 

0 

UVA 

0 

2010-73 FINANCIAL AID -- COUNTERS AND CU, DU, FSU, BC 

(Page 185) EQUIVALENCY COMPUTATIONS -- REQUIRED GT, MD, UM, 
~)RADE-POINT AVERAGE TO QUAIAFY FOR UNC, NCS, 

SUPPORT EXEMPTIONS OF COUNTER STATUS AND UVA, VT, WF 

UVA - Cos@. 

UVA - Too 
hard to enforce 
& track. 

FSU - Prefer B. 
VT - Prefer B. 
DU - Prefer B. 

MD - Prefer A. 
UVA - Prefer 
B. 

UVA - 
Expense. 
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2010-74 

(Page 188) 

OPPOSE 

2010-75 

(Page 189) 

SUPPORT 

2010-76 

(Page 191) 

OPPOSE 

2010-78 

(Page 194) 

SUPPORT 

2010-79 

(Page 196) 

SUPPORT 

COUNTABLE INSTITUTIONAL AID -- 
REDUCTION FROM 3.300 TO 3.000 

FINANCIAL AID -- MAXIIVIUM 
INSTITUTIONAL GRANT-IN-AID LIMITATIONS 
BY SPORT -- EXECUTED FINANCIAL AID 
AWARDS AND WRITTEN OFFERS EXCEEDING 
MAXIMUM ALLOWABLE AWARDS -- 
BASEBALL 

FIN,^&ICIAL AID -- MAXIMUM 
INSTITUTIONAL GRANT-IN-AID LIMITATIONS 

BY SPORT -- EQUIVALENCY COMPUTATIONS 
-- CALCULATION OF BOOKS 

11 

UM, 

0 1 

BC, CU, DU, 
FSU, GT, MD, 

UNC, NCS, 
UVA, VT 

10 

BC, DU, FSU, CU UM, UNC UNC - Change 
GT, MD, NCS, effective date? 
UVA, VT, WF 

9 1 2 

FINANCIAL AID -- MAXIMUM BC, CU, WF DU, FSU, GT, UNC - Need 15 
INSTITUTIONAL GRANT-IN-AID LIMITATIONS MD, UM, UNC, to account for 
BY SPORT -- WOIVIEN’S BASKETBALL NCS, UVA, VT injuries. 

3 9 

BC, CU, DU, 
FSU, GT, UM, 

UNC, NCS, 
UVA, VT 

10 

BC, CU, DU, 

FSU, GT, MD, 

UM, UNC, 

NCS, VT, WF 

FIN~M’,ICIAL AID -- MAXIMUM 
[NSTITUTIONAL GRANT-IN-AID LIMITATIONS 
-- FOOTBALL LIMITATIONS -- INITIAL 
COUNTERS -- MIDYEAR REPLACEMENT -- 
OPTION TO COI~YI’,IT INITIAL YEAR OF AWARD 

AWARDS, BENEFITS AND EXPENSES -- 
PERIVl]SSIBLE EXPENSES FOR STUDENT- 
ATHLETE’S FRIENDS AND RELATIVES -- 
~2OMPLIMENTARY ADIVIISSIONS TO 
INSTITUTIONAL AWARDS BANQUETS -- ONE- 
rI~Vm EXCEPTION -- PARENTS/LEGAL 
GUARDIANS 

AWARDS, BENEFITS AND EXPENSES -- 
gXPENSES PROVIDED BY THE INSTITUTION 

FOR PRACTICE -- SWIMMING AND DIVING -- 
EXCEPTION FOR PLATFORM DIVING 

2 

UVA 

11 1 

2010-80 CU, DU, FSU, BC, UM, WF 
(Page 197) GT, MD, UNC, 

NCS, UVA, VT 

SUPPORT 9 0 3 

UVA - Too 
expensive. 
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2010-84 
(Page 204) 

SUPPORT 

2010-85 

(Page 212) 

SUPPORT 

2010-86 
(Page 214) 

SUPPORT 

2010-87 

(Page 216) 

SUPPORT 

2010-88 

(Page 219) 

OPPOSE 

2010-89 

(Page 222) 

SUPPORT 

2010-90 
(Page 223) 

SUPPORT 

2010-91 
(Page 224) 

SUPPORT 

2010-93 

(Page 226) 

SUPPORT 

2010-94 

(Page 228) 

SUPPORT 

AWARDS, BENEFITS AND EXPENSES - BC, CU, DU, MD, UVA, WF UVA - 
PARTICIPATION AWARDS - MAXIIvIUM FSU, GT, UM, Expensive - too 
VALUE OF AWARD -INCREASE TO UNC, NCS, VT comprehensive. 
M~XIMUM VALUES 9 

PLAYING AND PRACTICE SEASONS AND 
RECRUITING VOLUNTARY WORKOUTS 
STRENGTH AND CONDITIONING COACH FIRST 
AID/CPR CERTIFICATION AND AUTHORITY OF 
SPORTS MEDICINE STAFF SPORTS OTHER 
tHaN FOOTBALL 

PLAYING AND PRACTICE SEASONS - 
GENERAL PLAYING SEASON REGULATIONS - 
NO MISSED CLASS TIMF, IN CONJUNCTION 
WITtt NONC}LAMPIONSttlP SEGMENT 
COMPETITION - BASEBALL, CROSS 
COUNTRY, FIELD HOCKEY, LACROSSE, 
SOCCER AND VOLLEYBALL 

PLAYING AND PRACTICE SEASONS - 
N()NCHAMI’I()NSHIP SEGMENT - TRAVEL 
RESTRICTIONS - CROSS COUNTRY, FIELD 
HOCKEY, SOCCER, SOFTBALL AND 
VOLLEYBALL - HA~VAII OR ALASKA 
EXCEPTION - ONCE IN FOUR YEARS 

PLAYING AND PRACTICE SEASONS - 
NONCttAMPIONSILIP SEGMENT - CROSS 
COUNTRY, FIELD HOCKEY, WOMEN’S 
LACROSSE, SOCCER, SOFTBALL AND 
VOLLEYBALL - TWO DATES OF 
COMPETITION - ONE AWAY-FROM HOME 
DATE 

PLAYING AND PRACTICE SEASONS - 
BASKETBALL - LOCATION OF QUALIFYING 
REGULAR-SEASON MUI,TIPLE-TEAM EVENT 
- TILE BAIIAMAS 

PLAYING AND PRACTICE SEASONS - 
WOMEN’S BOWLING - PRESEASON 
PRACTICE AND FIRST DATE OF 
COMPETITION - OCTOBER 1 

PLAYING AND PRACTICE SEASONS - 
WOMEN’S BOWLING -NUMBER OF DATES 
OF COMPETITION 

PLAYING AND PRACTICE SEASONS - RIFLE - 
DATES OF COMPETITION - MULTIPLE-DAY 
CONTESTS 

PLAYING AND PRACTICE SEASONS - MEN’S 
SOCCER - FIRST CONTEST OR DATE OF 
COMPETITION- 12-WEEK SEASON 

CU, DU, GT, 
MD, UM, UNC, 
NCS, UVA, VT, 

WF 
10 

B C, CU, GT, 
MD, UM, UNC, 
NCS, UVA, VT, 

WF 

10 

CU, DU, FSU, 

UM, UNC, 

NCS, UVA, VT 

8 

MD, WF 

BC, CU, DU, 

FSU, GT, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

GT 

1 

GT 

1 

NCS 

BC, CU, DU, 
MD, UNC, 

NCS, UVA, VT, 
WF 

9 

3 

BC, FSU 

2 

DU, FSU 

2 

BC, GT, MD, 
WF 

BC, CU, DU, 
FSU, GT, UM, 

UNC, NCS, 
UVA, VT 

10 

MD 

BC, CU, DU, 

FSU, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

BC, CU, DU, 

FSU, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

BC, CU, DU, 
FSU, GT, Nil), 

UM, UNC, 
UVA, VT, WF 

11 

FSU, GT, UM 
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2010-95 
(Page 229) 

OPPOSE 

2010-96 
(Page 231) 

OPPOSE 

2010-97 
(Page 232) 

SUPPORT 

2010-98 
(Page 234) 

SUPPORT 

PLAYING AND PRACTICE SEASONS - FIRST 
CONTEST OR DATE OF COIVIPETITION - 
CROSS COUN’INY AND SOCCER - 10-WEEK 
CROSS COUNTRY SEASON AND 11-WEEK 
SOCCER SEASON 

GT BC, CU, DU, 

FSU, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 1 

PLAYING AND PRACTICE SEASONS - BC, MD, UVA, CU, DU, FSU, 
WOMEN’S VOLLEYBALL -PRESEASON VT GT, UM, UNC, 
PRACTICE- 21 UNITS NCS, WF 

4 8 

PLAYING AND PRACTICE SEASONS AND DU, MD, NCS, UNC BC, CU, FSU, 
ELIGIBILITY - WRESTI.ING - FIRST DATE OF UVA, VT GT, UM, WF 
PRACTICE AND COMPETYfION - NO OUTSIDE 
COMPETITION BEFORE NOVEMBER 1 

1 5 

DU, MD, UNC, 
NCS, UVA, VT 

PLAYING AND PRACTICE SEASONS - 
WRESTLING - NUMBER OF DATES OF 
COMPETITION - ANNUAL EXEMPTIONS - 
NATIONAL WRESTLING COACHES 
ASSOCIATION NATIONAL DUALS 

6 

BC, CU, FSU, 

GT, UM, WF 

2010-100 
(Page 262) 

SUPPORT 

2010-101 

(Page 288) 

SUPPORT 

2010-102 

(Page 293) 

SUPPORT 

2010-103 

(Page 294) 

SUPPORT 

2010-104 

(Page 295) 

SUPPORT 

2010-105 
(Page 297) 

SUPPORT 

DIVISION MEMBERSHIP -- ELIMINATION OF 
PROVISIONAL AND MULTIDIVISIONAL 
MEMBERSHIP -- RECLASSIFICATION 
PROCESS AND MULTI-SPORT CONFERENCE 
REQUI~MENTS 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 0 

DIVISION MEMBERSHIP -- DEFINITIONS AND DU, GT, MD, BC, CU, FSU, 
APPLICATIONS -- EMERGING SPORTS FOR UNC, NCS, UM, VT 
WOMEN--REMOVAL OF SQUASH UVA, WF 

7 0 5 

FSU DIVISION MEIvIBERSHIP -- ELIGIBILITY FOR 
NATIONAL COLLEGIA~ CHAIVfPIONSHIPS -- 
ELIMINATION OF TWO-THIRDS MAJORITY 
ELIGIBILITY REQUIREMENT 

DIVISION IVIEMBERSHIP -- DIVISION I 
MEMBERSHIP REQUIREMENTS -- SPORTS 
SPONSORSHIP -- MINIMUM CONTESTS FOR 
SPORTS SPONSORSHIP -- SWIMMqNG AND 

DIVING 

BC, CU, DU, 
GT, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

BC, CU, FSU, 

GT, UM, NCS, 
VT 

o 

DU, MD, UNC, 
UVA 

7 4 1 

DIVISION MBMBERSHIP -- DIVISION I DU, UNC, NCS, MD BC, CU, FSU, 
MEMBERSHIP REQUIREMENTS -- UVA, VT GT, UM, WF 
SCttEDULING REQUIREMENTS -- WRESTLING 

5 1 6 

FSU DIVISION MEMBERSHIP -- I)IVISION I 
MEMBERSttlP ~QUIREMENTS -- 
BASKETBALL SCHEDULING -- ONE-THIRD OF 
CONTESTS IN HOg/IF. ARENA -- WOMEN’S 

BASKETBALL 

BC, CU, DU, 
GT, MD, UM, 

UNC, NCS, 
UVA, VT, WF 

2010-107 IICOMMITTEES -- DIVISION I CABINETS AND FSU, GT, UM 

1 

CU, DU 

11 

BC, MD, UNC, 

Updated 12/1/10 



Institutional Positions on Proposed Legislation 

Jannapy, 2010 

NUMPAGES } 

Page { PAGE } of { 

(Page 298) 

SUPPORT 

2010-108 
(Page 299) 

SUPPORT 

2010-109-A 
(Page 301) 

SUPPORT 

2010-109-B 
(Page 303) 

SUPPORT 

COlVlMITTEES -- MEN’S SOCCER COMMITTEE 
NOT MORE THAN TWO IVIEMBERS FROM 

I’I~ SAME REGION 

EXECUTIVE REGUI,ATIONS -- 
ADIVIINIS’l]LA-IION OF NCAA 
CHAMPIONSHIPS -- SITES AND DATES -- 
NONREVENUE CIIAMPIONSHIPS SITE 
ASSIGNMENT 

EXECUTIVE REGULATIONS -- 
ADMINISTRATION OF NCAA 
CttAMPIONSHIPS -- RESTRICTED 
ADVERTISING AND SPONSORSHIP 
ACTIVITIES -- PROFESSIONAl. SPORTS 
ORGANIZA’IIONS OR TEAM 

EXECUTIVE REGULATIONS -- 
ADMINISTRATION OF NCAA 
CIL41VlPIONSHIPS -- RESTRICTED 
ADVERTISING AND SPONSORSHIP 
ACTIVITIES -- PROFESSIONAL SPORTS 
ORGANIZATIONS OR TEAMS -- FINANCIAL 
SPONSORSHIP OF NCAA OR CONFERENCE 
CtLAMPIONSI tIPS 

- NCS, UVA, VT, 
WF 

CU, DU, FSU, 

GT, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

BC, CU, DU, 
FSU, GT, UM, 

UNC, NCS, WF 

BC, CU, DU, 
FSU, GT, MD, 
UNC, NCS, WF 

2 

BC 

1 

MD, UVA, VT 

3 

UVA, VT UM 

FSU - Prefers 
B. 
DU - Prefers B. 

2010-117 
(Page 10) 

SUPPORT 

DIVISION MElVIBERSHIP -- AFFILIATED AND 
CORRESPONDING MEMBERSHIP -- 
REQUIRElVlENTS FOR AFFILIATED 
MEMBERSHIP AND ELIIVfi2qATION OF 

CORRESPONDING IVIEMBERSHIP 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

Updated 12/1/10 



AGENDA 

Atlantic Coast Conference 
Legislative iMeeting 

Faculty Athletics Representatives and Senior Woman Administrators 
Tryon Room, Westin Hotel, Charlotte, NC 

Saturday, December 4, 2010 
8:00 a.m. - 10:30 a.m. 

1. Welcome Remarks. Larry Killough 

2. Review of Selected 2010-11 NCAA Proposed iLegislation. Shane Lyons/Lindsey Babcock 
(Page numbers reflect the pages in the NCAA Official Notice) 

2009-19-A (page 20) Personnel - Limitations on Number of Coaches and Off-Campus Recruiters - 
Women’s Sand Volleyball and Women’s Volleyball 

2009-70-B (page 156) Financial Aid - Maximum Grant-in-Aid Limitations by Sport - Women’s Sand 

Volleyball 

2010-8 (page 6) NCAA Membership - Active Membership - Conditions and Obligations of 

Membership - Drug Testing Program - Designation of Athletics Department 
Resource and Education iRelated to Banned Drugs and Nutritional Supplements 

2010-16-C (page 31) Personnel - Linfitations on the Number and Duties of Coaches - Noncoaching 
Staff Members - Basketball - Limit of Two 

2010-17 (page 33) Personnel - iLimitations on the Number of Coaches - Football Bowl 

Subdivision - Four Graduate Assistant Coaches 

2010-18-C (page36) Personnel - Limitations on the Number and Duties of Coaches - Bowl 
Subdivision Football -Noncoaching Staff Members - Limit of Six 

2010-26 (page 49) Amateurism - Promotional Activities - Use of a Student-Athlete’s Name or 

Likeness 

2010-29 (page 64) Recruiting - Contacts and Evaluations - Head Coach iRestrictions - Assistant 

Coach Publicly Designated as Next Head Coach - Bowl Subdivision Football 

Application to Prior Designations 

2010-33 (page 78) Recruiting - Comacts and Evaluations - Recruiting Opportunities - Women’s 
Basketball - Seven Opportunities 

2010-38-A (page 87) Recruiting -Recruiting Materials - Athletics Publications - No Media Guides 
to Prospective Student-Athletes Via Digital Storage Device or E-Mail 

2010-38-B (page 89) Recruiting - Recruiting Materials - Athletics Publications - Media Guides to 
Prospective Student-Athletes Via E-Mail 

2010-39 (page 91) Recruiting - Recruiting Materials - Media Guides and Video/Audio Materials - 
Methods of Delive~ to Prospective Student-Athletes 



Legislative Meeting Agenda 

December 4, 2010 
Page { PAGE } of { NUMPAGES } 

2010-41-A (page 94) Recruiting - Unofficial (Nonpaid) Visit - Entertainment/Tickets - General 
Restrictions - Nontraditional Family 

2010-41-B (page 95) Recruiting - Unofficial (Nonpaid) Visit - Entertainment/Tickets - General 
Restrictions - Five Complimenta~ Admissions 

2010-51-A (page 116) Eligibility - General Eligibility Requirements - Full-Time Enrollment - 
Requirement for Competition - Nontraditional Courses 

2010-51-B (page 118) Eligibility - General Eligibility Requirements - Full-Time Enrollment - 
Requirement for Competition - Nontradiational Courses - Up to 50 Percent of 
Minmmm Requirement 

2010-54 (page 123) EligibiliW - Seasons of Competition - Five-Year iRule - Hardship Waiver - 
First Half of Playing Season Calculation - Te~mis 

2010-58-A(page 131) Eligibility, Financial Aid and Playing and Practice Seasons - Summer 
Academic Preparation and College Acclimatization - Men’s Basketball 

2010-58-B(page137) Eligibility, Financial Aid and Playing and Practice Seasons - Summer 
Academic Preparation and College Acclimatization -iMen’s Basketball - Six 
Hours Requirement for Incoming Student-Athletes 

2010-58-C(page 141) Eligibility, Financial Aid and Playing and Practice Seasons - Summer 
Academic Preparation and College Acclimatization - Men’s Basketball - 
National Service Academy Exception 

2010-60 (page 152) Eligibility - Progress-Toward-Degree Requirements - Regulations for 
Administration of Progress Toward Degree -Nontraditional Courses 

2010-82-A (page 198) Awards, Benefits and Expenses - Expenses Provided by the Institution for 
Practice and Competition - Travel to NCAA Championships, NGB 
Championships in Emerging Sports and Postseason Bowl Games During 
Vacation Period - Exceptions and Incidental Expenses 

2010-82-B (page 201) Awards, Benefits and Expenses - Expenses for Practice and Competition - 
Travel to NCAA Championships, NGB Championships in Emerging Sports and 
Postseason Bowl Games During Vacation Period - Exceptions 

2010-99 (page 235) Playing and Practice Seasons - Foreign Tours and Competition - No 
Institutional or Conference Foreign Tours 

2010-110 (page 259) Playing and Practice Seasons and Recruiting - Mandatory Medical 
Examination - Sickle Cell Solubility Test - Written Release 

3. Review iLegislative Process. Shane Lyons 

4. Other Business. 

5. Adjournment. 



Frolil: 

Sent: 

To: 

Subject: 

Attach: 

Babcock, Lindsey <lbabcock@theacc.org> 

Wednesday, December 1, 2010 8:58 PM 

Carolyn Callahan (cmc@vi~inia.edu); Charles Welltbrd (cwelltbrd@crim.umd.edu); Clyde McCoy (cmccoy@med.miami.edu); Joseph 

Beckham (jbeckham@fsn.edu); Larry Killough (larry@vt.edu); Larry La~’orge (rllat~@clem~m.edu); Broome, Lissa L 

<lbroome@email.unc.edu>; Martha PutaJl~ PhD (putall~@duke.edu); Nicholas Hadley (Hadley@umd.edu); Pamela 

Perrewe’ (pperrewe@cob.fsu.edu); Richaixt D Carnfichael (carmicha@wfu.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sam Pardue 

(sam paxdue@ncsu.edu); Sue Ann Allen (sne.bidstmp@chbe.gatech.edu); Allison Rich (arich@fsu.edu); Barbara Kennedy-Dixon 

(kbaxbar@clemson.edu); Barlmra Wdlker (walkerbg@wfu.edu); Mille~; Beth --~bmille@uncaa.unc.edu:>; Connie Nickel 

(cnickel@mimni.edu); Jaclyn Jacld Silar (jsilai@duaa.duke.edu); Jane Miller (jm2y@virginia.edu); Jody Mooradian (mooradjo@bc.edn); 

Kathy’ Worthington (kworthin@umd.edu); Katie Hill (cahill@clemson.edu); Michelle Lee (michelle lee@ncsu.edu); Sharon McCloskey 

(smcclosk@vt.edu); Theresa Wenzel (twenzel@athletics.gatech.edn) 

Lyons, Shane <slyons@theacc.org>; Finch, Nora Lynn <nlfinch@theacc.org>; Brown, Shamaree <sbrown@theacc.org>; Barwick, Seth 

<sbarwick@theacc.org>; Aaron Aaker (aaker@bc.edu); Aimee Carpenter (acarpenter@admin.fsu.edu); Alex Dominato 

(adominato@fsu.edu); Herman, Amy S <ajschae@uncaa.unc.edu>; Art Markos (am@virginia.edu); Bert Locldin (blocklin@vt.edu); Brad 

Woody (cbwoody@clemson.edu); Brandi Kemgan (brandi.kemgan@bc.edu); Bret Cowley (bcowley@maJder.I~u.edu); Bridget McSorley 

(mcsorlbb@vt.edu); Carly Pariseau (carly.pariseat~bc.edu); Came Doyle (camedoyle@ncsu.edu); Ca:thy Jones 

(cmjones@admin.fsn.edu); Christopher B. Kennedy (ckennedy@acpub.duke.edu); Cindy" Hartmann (chartmann@duaa.duke.edu); Cody 

Gambler (cgamblel~bumd.edu); Courtney Vinson (cvinson@cle~nson.edu); Craig Anderson (ceander4@gw.ncsu.edu); Dan Raben 

(d.rabenl@miami.edu); Da~ Tromp (dtmml0@~umd.edu); David Reed (reed@miami.edu); Deborah Foley (dfoley@miami.edu); Lindsey5 

Erin <elindsey@uncaa.unc.edu>; Heather Robe(tson (herobe(t@vt.edu); Jennifer Santiago (jasantiago@admin.fsu.edu); Jim Booz 

(jwb8q@irginia.edn); Jim Curiy (jmcuri~’@umd.edu); Jody Smifl~ (jlsmith@fsu.edu); Jordan Redavid (redavid@miami.edu); Julie Heyde 

(julieheyde@ncsn.edu); Karen Kelly (k.kelly2@miami.edu); Kat~eshia Louis (klouis@at.gtaa.gatech.edu); Kirsten Elleby 

(ellebykc@wfu.edn); Lance Markos (markos@uncaa.unc.edu); Gallo, Jr., Lany- A. <~athgallo@uncaa.unc.edu>; Lizzie Gomez 

(lgomez@umd.edn); Mary, Giardina (mgiardina@duaa.duke.edu); NC State Intem (cointern@gw.ncsu.edu); Niesha Campbell 
(ncampbell@duaa.duke.edu); Paul Parker (pparke@at.gtaa.gatech.edu); Robin Pate (robin~oate@ncsu.edu); Green, Shelly 

<sjgreen@uncaa.nnc.edu-~; Stephanie Ellison (saelli@clemson.edu); Steve Flippen (wst3h@virginia.edu); Maloy, Susan B 

<sbmaloy@uncaa.unc.edu>; Tim Parker (tparke@vt.edu); Todd Hairston (hairstc@wfu.edu); Todd Mesibov 

(tmesibov@duaa.duke.edu); Tony Hemandez (themmadez@mimni.edu); Vanessa Fuchs (vfuchs@fsu.edu); Yadira Reyes 

(reyesya@bc.edu) 

Additional Meeitng Supplement 

Sharp MX 7000N20101201 173742.pdf 

Hi Everyone, 
As part of agenda item number 3 [’or Saturday’s legislative meeting we will be discussing the attached document. Prior to the meeting please take a few minutes to familiarize yourself with the 
document. Feel li’ee to let me know if you have any questions. 

Thanks! 
Lindsey 

Lindsey K. Babcock 
Assistant Commissioner, Compliance & Governance 
Atlantic Coast Conference 
LBabcock@theacc.org 
336-854-8787 (phone) 
336-369-0065 @~x) 



SUPPLEMI~NT INO. 26 
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NCAA Division I Board of Directors Resolution - Discussion Document 

At its April meeting, the NCAA Division I Board of Directors reviewed a resolution requesting 
that the NCAA Division I Legislative Council develop a draft of a policy statement that the 
B0~tl Of Di~e~t0i’s atltI Legislative Co~m~il might adopt ~at would ~tovide better gu.idanc~ 
regarding consideration of proposed NCAA legislation by applying a metric to identify those 
legislative proposals to. defeat or �.onsidc;r, ~lnd those proposals to call to the attention of the 
Board, The objective of this policy statement would be: (1) To limit ~dae rtumbel" of legislative 
proposals approved to those tl~at identify and document a clear national problem tlmt needs to be 
addressed; and (2) To identil~� those proposals that might appi’opriately be considered directly by 
the Board. 

effort to i~cilita~e the resolmion’s objectives, the staff has prepared an educational 
doc~ent to assist the Bo~d in understm~diag ~e dyn~ics of ~e cu~nt legi~ative cycle 
(A~achment A) ~d has identified sevcr~ concepts relating to the legislative process to be 
discussed wi~ ~e Legislative Cotmcil at its October meeting (Attachment B). 

The Nationa! Cotlegiate Athletic Association 
July 19, 2010                 SAM:vlm 



ATTACHMENT A 
SUPPLEMENT NO. 26 

DI Legislative Council 10/10 

Dynamics of the Current Division I Legislative Cycle 
(Based on the 2009-10 Legislative Calendar) 

Event 
LegLslation submission deadline for 
NCAA Division I conferences a~xd 
cabin.s. 

Timellne 
July 15, 2009 

Deadline by which NCAA Division 
l Publication of Proposed 
Legislation is available on the 
iNCA,4 Web site, 

Applicable proposals forwarded to 
Division I cabinets/committees for 
review and comment. 

Cabinet/cowanittee review and 
developm ent of positions on 
applicable proposals, 

Sponsor modification&Item ative 
proposal period. 

August 15, 2009 

August 15, 2009 

September 2009 

through October 27, 2009 

Comnlents ¯ 
NCAA staff prepares legislation for the 
2009 NCAA Division I Publication of 
Proposed Legislation. The staff 
consults with sponsors aad cabinet 
liaisons to clarify intenffrationato 
statements, The staff begins to identify 
and resolve interpretive issues related 
to the application of the proposals and 
develop a Q&A document to assist 
conferenc~ in understanding the 
application of the proposals as well as 
reaching t)~eh:.yoting positi?_ns_, .... 
The staff continues to review all 
proposals to id~ntit~ and t~solve 
interpretive issues and develop a Q&A 
document to assist conferences 
~cabinets in the review process, 
The staff develops a "proposal review 
document" as well as points to consider 
to assist cabinet/commi~ee liaisons in 
tracking proposals and to facilitate 
discussion, 
The eabinet/�ommittve (itMuding span 
�ommiltees) positions and rationale are 
included in eablnet reports and with 
each proposal. 
The staff coordinates modifications 
suggested by conferences and drai~ 
alternatiw proposals in advance of the 
O~tober NCAA Division l Legislative 
Council meeting; staff also drafts 
alternatives sponsored by the 
L~gislative~Coun~il. at ~its.Oetober’.=’:.: 
meeting for inclusion in the 2010 
NCAA Division t Official Notice. 
Alternative proposals must be germane 
to the original proposal but may 
increase or decrease the scope of the 
original proposal. 
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NCAA Division I Legislative 
--Council meeting., 

Timeline 
October 19-20, 2009 

NCAA Division I Board of 
Directors meeting. Deadline tbr 
Board sponsored proposals. 

Deadline by which the 2010 NCAA 
Division I Official Notice is 
av~dlable on the NCAA Web site. 

October 29, 2009 

Comme~ls 
The Legislative Council engagesi~a~ ............ 
thorough review of the merits ofalt 
proposals in the current legislative 
cycle. The Legislative Council receives 
an overview of the intent of each 
proposal, points to consider as 
developed by the staff, access to the 
cabinet positions and the Q & A 
document related to the application of 
the proposals. The Legislative Council 
considers several factors during its 
initial review of legislation, including, 
but not limited to, the national 
significance of the proposal, cost 
implications, its impact on studer~t- 
athlete time and wcll-bcing and 
wh~ther there arc mor~ ~ffcctive mvans 
to accomplish the proposal’s intent. 
The Legislative Council develops 
preliminary positions on proposals that 
it plans to recommend for adoption, 
defeat or to be forwarded to the 
Division I membership for additional 
commer~t at its J~nuary voting meeting~ 
This provides conferences over two 
months to consider the Couacil’s 
positions and to offer additionai 
information a~ the January meeti~g 
(through its conference repres~ntatiw) 
for consideration. 
The staff drafts any proposals 
sponsored or placed imo the legislative 
oyclo by tho Board of Directors for 
inclusion in the Official Notice. The 
staffalso furtker develops the Q&A 

November 15, 2009 Conferences have approximately two 
months to reviow all proposals, 
positions and comments that will be 
considered by the Legislative Council 
at its January voting meeting. 
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Event 
Legislative Council initial 
consideration of legislation. 

Board of’Directors meeting, 

Timeline 

January 14, 2010 

3anuary 16, 2010 

Comments 
Legi~la~b)e proposals may b~"adopted 
(if supported by at least.a two-thirds . ¯ 
majority), may be defeated (less than 
50 percent support) or forwarded to the 
membership for additional comm.ent 
(majority support but less than two- 
thirds majority). 
The Legislative Council again receives 
points to consider as developed by the 
staff, access to the cabinet/committee 
positions and the Q & A document 
related to the application of the 
proposals, 
The staffworks with chair and 
Division I governance staff to identify 
proposals to bring to the attention of 
the Board (e.g., proposals of national 
significance, proposals impacting 
Association’s core values, proposals 
related to Board initiatives). 
Legislative Council action is 
considered final at the conclusion of 
t~he next Board meeting, provided the 
Legislative Council’s action is not 
amended or rescinded by the Board. 

The Board may accept, ratify, amend 
or defeat legislative actions taken by 
the Legislative Council. The Board 
also may restore a proposal defeated by 
the Legislative Couneit and forward it 
to the membership for addition!l 
comment or adopt it (or amend and 
forward to the membership or adopt it), 
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60-day override and 
comment/amendment periods. 

Timeline 
January 17 through March/7, 
2019 

Legislative Council final 
consideration of legi.~lation. 

April 19-20, 2010 

Comments 
Proposals that were adopted by the 
Legislative Council, or adopted o~ .... 
defeated by the Board are subject to 
override requests. Proposals that 
receive the necessary override vote~ 
(30 votes/15 votes for NCAA Football 
Ctmmpionship Subdivision only 
proposals) are r~viewed by the 
Legislative C0uneil and the Board of 
Directors at its next meeting. Proposals 
that reeeivc 100 overrides are 
suspended immediately. If the 
legislative deels~on i~ not changed, the 
proposa! is placed on the agenda for 
the next annual NCAA Convention. 

Tim mombership may sponsor 
amendments to the proposals 
forwarded to the membership for 
comment, provided the scop~ of the 
originaI proposal is not increased, 
Legislative proposals that receive a 
simple majori~ vote are adopted. 
Proposals not ~e~iving a majori~ vote 
~e defeated~ 

The Legislative Council again receives 
points to consider as developed by the 
staff, a~ess to th~ ~abinet/committee 
positions and the Q&A dooumen~ 
related to the application of the 
proposals. The Legislative Council also 
receives comments ~h~t were provided 
by the membership during the 60-day 
comment p~riod, 
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Event 
Board of Directors meeting. 

Timeline 
april 29, 

60-day override period. April 30 through June 28, 2010 

The staffworks with chair and 
Division I governance s~affto identify 
proposals to bri~gto the attention of " 
the Board of Directors (e.g., proposals 
of national significance, proposals 
impacting the Association’s core 
values, proposals related to Board 
initiatives), Legislative Council action 
is considered final at the conclusion of 
the next Bcrard meeting, provided the 
Legislative Council’s action is not 
amended or rese~nded by the Board. 

The Board of Directors may accept, 
ratify, amend or defeat legislative 
actions taker1 by the LegMatlve 
Council. The Board also may resurrect 
a proposal defeated by the Legislative 
CouxtcH and adopt it lot amend and 
adopt it]. 
Proposals that were adop(ed by the 
Legislative Council, or adopted or 
defeated by the Board are subject to 
override requests. Proposals that 
receive the necessm~ override votes 
(30 votes/t 5 votes for Football 
Ch~pionsNp St~bdMsion only 
pr~osals) are reviewed ~ the 
Legislative Co.oil ~d the Board of 
Directors at its next meeting, Proposals 
that receive 100 overrides are 
suspended finmediateIy. If the 
legislative decision is not ~hanged, the 
proposal is plnced on the agenda for 
the next a~ual C~nvention, 

The NCAA Division i Leadership Cotmcil will meet durlng the legislative cycle to comment on select proposals. 
Dates are subject to change. Any changes will be communicated through LSDBt" arid the NCAA Web site at ncaa.org, 

The National Collegiate Athtetie Association 
Juiy 15, 2010                 SAM:ling 
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Possible Changes to the Current Division I Legislative Process 

Require Division I conferences to. submit legislative proposals/concepts to the 
appropriate cabinet/committee for consideration of sponsorship into the leglslafive 
cycle. 

Currently, Division I eonfere.nees are permitted to sponsor Iegislation directly into the 
legislative cycle. Such authority actually was not contemplated when tl~e Association 
approved a more federated governance structure through the adoption of a series of 
proposals voted on at 1996 and 1997 NCAA Conventions~ Division I conferences were 
permitted to submit proposals for the 1997-98 legislative cycle simply because the newly 
formed cabinets needed a period of time to organize themselves prior to addressing issues 
germane to their reapeetive dutiesiresponsibi|ities. Conference proposals tc~nd t~ reflect ~ 
desires of a smaIler constituency group and are often not reflective of a national problem. 
Such proposals though can sueeessfu[|y make their way through the legislative process 
either through strong lobbying efforts by the conference representatives or mln~ma[ concern 
expressed by other conference ~eprese~tatives not directly impacted by the proposal, or a 
combination of both. 

The requirement that conferences work through the cabinets/committees tt) effectuate 
changes in the legislation is no~ designed to discourage conference discussion and/or the 
development of good legislative ideas. However, the cab~effco~ees may be be~er 
suited to make the d~lsion as to whe~er a coherence recommendation should become a 
legMative proposal as they are composed of a mort t~pre~entafive ~’o~p of individuals 
and Novide a more broM and diverse lens to assess ~e national significance of the issue 
and t~e merits of the proposed solution. The desired outcome of such a change is to create a 
pro~ess that results in a deoruase in the voiu~e of proposals, with an increase in those 
proposals that a~ mo~ national in significance. 

Establish submission requirements that require multiple conferences to sponsor 
legislatiou~ or in the alternative~ establish restrictions on the number of proposals that 
any single co,florence may submit into the legislative process in a given year. 

Currently, each Division 1 conference is permitted to annually submit legislative proposals 
by the July 15t~ submission deadline. Fudher, there are no limitations on the number of 

........................ propo..~!~, ...th.at...m.a .y. be..su.b.mi~ed ,by..any.0})e e.0nf.e..re~)e~. .T..t)!s. mS~!t.~ .!n...appr.o.x!m.a~.?!y 50-. ............................... 

over 10 proposals each year and on one occasion, a conference submitted 25 proposals. 
Many of these proposals relate to issues [often perceived competitive equity concerns] 
impacting only members of the specifi~ conference and do not reflect concerns that are 
necessarily rmtional irt significance. Altlaough ~abincts/eommittees do provide po~itions on 
conference proposals related to theh’ respective areas of focus, the proposals are allowed to 
continue through the process. A requirement that multiple conferences are needed to 
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sponsor a proposal will better ensure fllat the scope of the issue being addressed is not 
specific to one conference and impacts a broader range of institutions. The establishment of 

¯ Iimitations on the number’.of proposals, that~may be submlt~ed-by .any one ¢onfemnoemay ¯ ¯ 
require oonfe~’enees to priorRize proposals so as ~o avoid tb.¢ submission of proposals based 
on iso[ateA o~rcumstanees or perceptions that may not be supported by appropriate data. 
The desired outcome of s~ch a change is to oreat~ a prooess that results in a decrease in tho 
volume of propogals~ with an increase in those proposals that m’~ more national in 
significance. 

Establish principles/guidelines for the development and review of legislative proposals 
to share with conferenees~ cabh~ets/¢ommittees and the Legislative Council. 

Cun’ent[y, there are no uniform set of prlnciples/guidelines used by conferoncos when 
determining whether to sponsor a legislative proposal~ Some conferences |ikoly have 
developed threshold requirements [e.g., majority support] that must be satisfied before a 
proposal is submitted into the legislative cycle; however, it is unk~own whether 
conferences have developed criteria to be used irt analyzing whether’ .~ubmlsslon of a 
proposal is bo~h prudent a~d necessary. 

Cabinets&ommittees that review proposals for the purpose of taking a position regarding 
the merits do have access to a proposal’s intent and rationale, budget impact and the time 
demands a proposal places on studert~-athletes. The cabh~ets/committees however have not 
~eeeszarily used other criteria (e.g, nationa! signifioance/eom value of the Association, 
necessity of the legislation, impact on Board-~lated initiative) in their discns~ions when 
determining whether to support or oppose the proposal on its merits, 

The Legislative Council in its preliminary review of proposals at ~ts O~tober meeting has 
access ~o the same information provided the cabinets/committees as well as the 
eabinet.’s!committee’s position and also has information developed by the staff that 
outlines points to conside~ and interpretations t’elated to the appl~eatlon of some of the 
proposals. The Council engages in a thorough discussion related to the merits of each 
proposal as k develops preliminary positions. However, it may be helpful if additional 
criteria (e.g., national signifieanee/coye value of the Association, necessity of the 
legislation, impact on a Board-related initiative) were identified and codified to erasure that 
the legislation is ktdeed necessary to address a national problem. 

h~creascd use by the Leg|slafive Council of its authority to identify and adopt 
noncontroversial (e.g., housekeeping) proposals at its October meeting. 

Currently, the Legislative Council uses its authority to adopt noncontroversial legislation 
aaly when requested to take such action by a cabineffeommittee, but does not use such 
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authority to act on proposals that have been sponsored by conferences or 
cabinet/committees into the normal legislative cycie. During its October meeting, 

................ Council-develops preliminary positions on.the proposals in..the’legislative cycle to be voted 
on at its January meeting. Many of those proposals are not of national significance and 
often are "common sense" recommendations of a housekeeping nature. Disposing of those 
proposals at its October meeting cotfld improve the efficiency of the process, reduce the 
volume of proposals to be voted on by the Legislative Council at its ~lanuary meeting and 
allow the membership to focus more or~ proposals of national significance. The current 
threshold for adoption of noncontroversial legislation (three fourths of those present and 
voth~g) would be retained to eliminate conc¢rn~ that cordbrences may attempt to "fast 
track" proposals to avoid the normal review process. 

Increase {he requisite number of requasts necessary to override action taken by the 
Legislative Council a nd/or Board of Diree~tors. 

Current legislation requires only 30 institutions to submit an override request of action 
taken by the Legislative Council or Board of D~reetors to adopt legislation or action taken 
by the Board of Directors to defeat a legislative proposal in order ~’or the Iegislative 
decision to be further reviewed, There ate now approximately 345 Division I tn~mbers, a 
significant increase in membership siixce the override legislation was adopted as part the 
change in the governance structure in 1997. It only makes sense that the threshold 
requirements also should be increased, Regardless of the increase in membership, the 
current requirement of 30 arguably is ton low of a threshold as it only represents less than 
t0 percent of the membership. If a proposal has survived lhe scrutiny of the 
cabinet/committees, the Legislative Council and the Board of Directors, the requisite 
number of institutions necessary to achieve a successful override should be somewhat 
~igniftcant, p~rhaps as many as 100 (whicti is still less than 33 percent of the membership). 
Such an increase should provide incentives for institutions to pay closer attention to 
proposal during the legislative process and also provide for ~ more efficient process by 
eliminating the need tbr institutions to attend a Convention business session to vote on one 
or two proposals that often are not national ha sigMficance. 

6. Provide the Board of Directors details on proposals ideltttfled as national in 
significance mid proposals related to Board of Directors’ initiatives earlier in the 

.......... : "":"::::: ": :prdeess; ’furi~h~r~" pr0~ide :a ’wri{tensummaiT :of~ucli"p~op~sals :to ~he :Board for : ’: :=:= : ......... : 

coasideration at its Janua~ and April meetings. 

Cma’ently, the Legi.stative Council has the authority to adopt legislation, subject to review 
by the Board of Directors at its next meeting. This was a slgnlfieant change in the 
governance process as previously the Board was required to take final action on ali 
proposals. As part of the new process, the chair of the Legislative Council, in conjunction 
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with the Legislative Council staff liaisons arid the Division I governance staff, has identified 
proposals deemed to be of interest to the Board, The Legislative Council chair has provided a 

........ verbal .report at..botah ~e Jan.uary. and-April .meetings .of. actions, .emphasizing-the identified 
proposals, and the Board has accepted the r~port on each occasion (or in some instances ratified 
a proposal). In an effort to better educate the Board oll proposals that are national in significance 
or related to a Board initiative, it may be helpful to identify and bring those proposals to 
Board’s attention earlier in the process shortly after the Legislative Cotlncil’s October meeting, 
or in the alternative, after publication of the Offidal Notice, This will provide additional time for 
Board members to "get up to speed" on tke proposals and r~lated issues. Further, written 
summary of such proposals and the actions taken by the Legislative Council can be prepa~ed to 
provide to the Board at its January and April meetings. The Board would not necessarily have 
take action (as is the current pl~)eess) but wouid have the information more readily available 
should it wish to do so. 

"file Notional Collegiate Athletic Association 
July 15, 2010               SAM:ling 



From: 

Sent: 

To: 

Subject: 

Atlantic Coast Conference <santhony@theacc.org> 

Tuesday, December 14, 2010 6:30 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

ACC Winter Meeting 

Dear Lissa, 

The Atlantic Coast Conference winter meeting is scheduled for February 3-4, 2011, at Lago Mar Resort and Club, Fort 
Lauderdale, Florida. Please click here for a tentative agenda. School representatives feel free to take your spouse or 
an adult guest at the conference expense. Other attendees will include Raycom Sports representatives. 

A block of rooms has been reserved to allow check-in Wednesday, February 2 and out on Friday, February 4, or 
Saturday, February 5. Check-in time is after 4:00 p.m. on arrival date and check-out shall occur prior to 11:00 a.m. on 
scheduled departure date. The hotel has asked us to furnish a rooming list. 

Please complete your registration form by clicking the following link: Click here to reqister. Your registration should be 
completed by December I.6, 201.0. 

Each individual is to make his/her own travel arrangements. School representative expense reimbursement forms are 

available at http://intranet.theacc.orq. 

John D. Swofford 
Commissioner 



From: 

Sent: 

To: 

Subject: 

Watkins, Emily <ewatkin@theacc.org> 

Friday, January 14, 2011 1:40 PM 

AllACCStaff ~]laccstatr@theacc.org> 

Addressing Future Mailings/Shipments to ACC Oltice 

From the OJfice of the Commissioner: 
Effective Febmmy 1, 2011, the Atlantic Coast Conference will discontinue use of the following mailing address: 
Post Office r~rawer ACC 
Greensb~ro, NC 27417-(;724 
All fu~m ~ilings and slfipments to the Atlantic Coast Coherence should be sent to: 

4512 Weybr~dge La~e 
Greensboro, NC 274{~7 
Telephone and fax n~be~, email addresses and the website address remain the same. 
Telephone/Fax Numbers (All area codes 336) 

Main Switcl~oard: 854-8787 
Advanced Medi~Co~catio~ Switchboard: 851-6062 
Office of the Commissioner Fax: 547-6268 
Acco~tin~Adl~Stmtion F~x: 316-6097 
Advanced MeN~Co~catiom Fax: 854-8797 
C~mpionsNps Fax: 369-1203 
ComplianceiS~dent-AtNete Weff~ F~: 369-0065 
Football CommuNcafioI~: 369-1211 
FootbN1 Officials Fax: 369-1212 
Men’ s BasketbalN~o~tion Teclmolo~ Fax: 851-6074 
Women’ s BasketbN1 Fax: 547-6267 

Email: fi~t~tN1Nst~ne@theacc.org 
Website: www.theACC.com 
If you ~ve rely quesfiom, please do not hesitate to contact us. Tlm~ you in advance for your cooperation. 

[mily G. Watkins 
Atlamtic Coast Conference 
ewatldns@thcacc.org 
Phone: 336.854.8787 
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The University. of North Carolina at Chapel Hill was the nation’s first state university to open its doors 
and the only public university to award degrees in the 18th century. Authorized by the N.C. Constitu- 
tion in 1776, the Universits, was chartered by the N.C. General Assembly Dec. l!, 1789, the same 
year George Washin~on first was inaugurated as president. The cornerstone was laid for Old East, 
the nation’s first state university building, Oct. 12, 1793. Hinton James, the first student, arrived from 
Wilmin~on; N.C., Feb. 12, t 795. 

UNC-Chapel Hilt is first among the 100 U.S. public colleges and universities that offer the best com- 
bination of top-flight academics and affordable costs as ranked by Kiplinger’s Personal Finance maga- 
zine in January 201~. The University has ranked first every time since Kiplinger’s began its periodic 
ranking in 1998. 

tn fall 20~;~, Carolina enrolled 3,960 first-year students drawn from a record 23,~ applications - a~ 
percent ~crease over the p~t five years. Nearly 80 percent of the first-year students were in the top 10 
percent ofthek high schoo! closes; a[~6~ ~cent were among the top I0 students in their graduat- 

~ ing classes. In all. Carolina enrolled ~ undergraduates. Total enrollment is ~ 

~The Carolina Covenant sepses as a national model for providing a debt-flee education to qualified lo~- 
income students. More than 90 public and private universities nationwide have followed Carolina s 
lead with this program since 2003. The first ~11 class of Carolina Covenant Scholars graduated in May 
2008. A recent study of that class found that the progr~n is having a ~ositive effect on the academic 

success of CarolinaCovenant Scholars. ~ ~ ~ll ~ ~I o~ ~.~ty ~t~ ~ 

Since the U.S. Rhodes Scholar program began in 1904, ~Carolina students have been selected - ~ 

~~ among top pubhc resea, ch umvers,hes ........... ~Carohna h~ produced mo, e Rhodes 
Scholars than any other~~~ers~ty, and ............ ~ ...... fan~ e.~l~c ~, ~ .... t~ 
Over the p~t five years,]Carolina ~fiffh overall, ~w, al ivy Lc~gae sd,o~s. ~ 

~Ha~ard, Yale, Stanmrd @d Pnnceto~p    , e ............ , ................ na du. ~ permd. 

Facul~ a~racted $~ ~illion in total research ~ants and contra~ts in fiscal 20~- more than double 
the ~ount a decade agq and up more than ~ercent from the pri~ year. The research is helping to cure 
dise~es and produce n~v knowledge to help people. That total ificludes only a fraction of the facul~’s 

growing success in sec]fing filnding ~ pa, ofthe American R~e~ and Reinvestment Act (ARRA). 

In 2008-09, the Unive~i~ finished in second place.nationally]n the LeaNeld Sports Directors Cup, the 
14th time in the 16-y~r histo~ of the award Carolina was t~e highest finishing school in the Atl~tic 
Co~t ConNrence. Tl~e 2008-09 season w~ one of the fines~ in Carolina histow. The women’s soccer 
~d men’s b~ketballlteams won NCAA championships, mpn’s soccer and women’s lacrosse reache~ 

the NCAA finals, thelb~eball temn adv~ced to the Colle~ World Series for the fourth year in a ro~ 

and the football tea~ed in the Meineke Car Care BowI. ~C became the first school in ACC his- 
toq to play in the m~’~ b~ketball Final Foug the Colleg~World Series and a ~ootball bowl game in 

thvme year. ~ree Tar Heel spots qualified for N~p~, ~ 



From: 

Sent: 

To: 

Subject: 

Beth Miller <bmiller@uncaa.unc.edu> 

Sunday, .5:59 PM 

Babcock, Lindsey <lbabcock@theacc.org>; Lyons, Shane <slyons@theacc.org> 

lissa_broome@unc.edu; DeSelm, Rich L <richdeselm@uncaa.unc.edu> 

Request for departure waiver 

Shane and Lindsey, 
I would like to request a waiver to the departure policy for our student-athletes attending the ACC Women’s and Men’s Swimming!Diving Championships. 
In order to arrive in Atlanta around 8:00 pm on Tuesday,            we would like to depart from Chapel Hill at i:00 pm for the ACC Women’s Swimming and Men’s and 
Women’s Diving Championships. We have twelve women who will miss afternoon/evening classes and 2 men divers. Our academic counselor has determined four of these 
student-athletes should not miss class, so we have arranged for our diving coach to drive them in a van at a later time. The other ten student-athletes are in good academic 
standing and have received permission from their professors to miss class. 
For the ACC Men’s Swimming Championship, we would like to depar~ from Chapel Hill at i:00 pm on Tuesday,            We have twelve student-athletes who will miss 
afternoon/evening classes. At this time, our academic counselor has not restricted any of them from missing these classes, however, if that changes prior to Feb. 22, we will 
also arrange for a coach to drive them down after class. All have received permission from their professors to miss class~ 
Since the ACC travel policy for the ACC Women’s and Men’s Swimming!diving Championships states student-athletes may not miss class on the day prior to competition, I am 
requesting a waiver that would permit them missing classes as stated above. 1 appreciate your consideration of this waiver request. 
thank you, 
~Beth 
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ACC 

JUNE 2 -22, 20 
SHERATON HOTEL AND KOURY CONVENTION CENTER 

GREENSBORO, NORTH CAROLINA 

ADVANCED PROGRESS TOWARD DEGREE 

ADVANCED FINANCIAL AID 

NEW LEGISLATION 

ACADEMIC FRAUD 

INTERACTIVE CASE STUDY SESSIONS 

ROUNDTABLE DISCUSSIONS 

AND MORE! 

REGISTRATION DUE BY MAY 13T~I 

SEE YOUR COMPLIANCE STAFF FOR MORE DETAILS 

¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 



¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ ¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 

¯ 



Fl’om: 

Sent: 

To: 

Subject: 
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scam~er@unc.edu 
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From: 

Sent: 

To: 

Subject: 

Brown, Shamaree <sbrown@theacc.org> 

Monday, March 21,2011 3:32 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

ACC Postgraduate Scholarship Luncheon 

Hi Dr. Broome, 

I hope all is well. I just wanted to let you know that all of UNC’s Postgraduate Scholarship recipients will be in attendance at the luncheon. 

Thanks, 

Shamaree 

Shamaree T. Brown 

Director of Student-Athlete Programs & Compliance 

Atlantic Coast Conference 

336-854-8787- Office 

336-369-0065 - Fax 

.s__b___r__o_w__n__~__.__t_h__e_a_c__c__.__o_r_{L - Email 



From: 

Sent: 

To: 

BabcocL Lindsey <lbabcock@theacc,org> 

Monday, May 2, 2011 4:40 PM 

Subject: 

Attach: 

Additional Supplemems for Spring 2011 Meetings 

Adopted legislation.ALL.docx; BOD.April 2011 .docx 

Hi Everyone, 

Attached are two additional supplements that you should print and add to your 20111 Spring Meeting binder under General Supplement No. 3. Due to the fact that 

the NCAA Board of Directors lust met this past Thursday we didn’t have the information in time to get these into the binders before they were sent out. 

Please let me know if you have any questions. Safe travels and we’ll see you next week! 

Lindsey 

Lindsey K. Babcock 

Assistant Comrnissioner, Compliance & Governance 

Atlantic Coast Conference 

LBabcock@theacc.org 
336-854-8787 (phone) 

336.~6941065 (~ax) 
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Atlantic Coast Conference Faculty Athletics Representatives (7/1/20tl) 

Dr. Robert A. Taggart Jr. Boston College 
Faculty Representative 

Mailing: Carroll School of Management Fulton Hall 438 140 Commonwealth 
Avenue Chestnut Hill MA 02467 
Shipping: Carroll School of Management Fulton Hall 438 140 Commonwealth 
Avenue Chestnut Hill MA 02467 
Office: (617) 552-6104 Fax: (617) 552-6771 
Email: robert.taggart@bc.edu 
Sec/Assts: 

Dr. Janie Hodge Clemson University 
Faculty Representative (Incoming-7/1/11) 

Mailing: 226 Holtzendorff Clemson SC 29634-0715 
Shipping: 226 Holtzendorff Clemson SC 29634-0715 
Office: (864) 656-1613 Fax: (864) 656-2375 
Email: hodge@clemson.edu 
Sec/Assts: Milly Howard (865) 656-5096 (mthowar@clemson.edu) 

Dr. Martha Putallaz 
Faculty Representative 

Mailing: 1121 West Main Street Durham NC 27701 
Shipping: 1121 West Main Street Durham NC 27701 
Office: (919) 668-9108 
Email: putallaz@duke.edu 
Sec/Assts: 

Duke University 

Fax:(919) 668-9141 

Dr. Pamela L. Perrewe’ Florida State University 
Faculty Representative 

Mailing: Department of Management College of Business 821 Academic Way 
Tallahassee FL 32306-1110 
Shipping: Deparlment of Management College of Business 821 Academic Way 
Tallahassee FL 32306-1110 
Office: (850) 644-7848 Fax: (850) 644-7843 
Email: pperrewe@cob.fsu=edu 
Sec/Assts: 

Dr. Sue Ann Allen Georgia institute of Technology 
Faculty Representative 

Mailing: School of Chemical and Biomolecular Engineering 311 Ferst Drive 
Atlanta GA 30332-0100 
Shipping: School of Chemical and Biomolecular Engineering 311 Ferst Drive 
Atlanta GA 30332-0100 
Office: (404) 894-2872 Fax: (404) 385-2866 
Email: sue.bidstrup@chbe.gatech.edu 
Sec/Assts: (404) 894-6038 

Dr. Samuel L. Pardue North Carolina State University 
Faculty Representative 

Mailing: 203 Scott Hall Campus Box 7608 Raleigh NC 27695-7608 
Shipping: 2711 Founders Drive 203 Scott Hall Raleigh NC 27695-7608 
Office: (919) 515-5540 Fax: (919) 515-2625 
Email: sam_pardue@ncsu.edu 
Sec/Assts: 

Dr. Nicholas J. Hadley University of Maryland 
Faculty Representative (Incoming-7/1/11) 

Mailing: Physics Department Building 82 College Park MD 20742 
Shipping: Physics Depar~ent Building 82 College Park MD 20742 
Office: (301)405-6063 Fax: (301) 699-9195 
Email: Hadley@umd.edu 
Sec/Assts: 

Dr. Clyde McCoy University of Miami 
Faculty Representative 

Mailing: 1120 NW 14th Street Room 905 Miami FL 33136 
Shipping: 1120 NW 14th Street, Room 906 Miami FL 33136 
Office: (305) 243-6005 Fax: (305) 243-3353 
Email: cmccoy@med.miami.edu 
Sec/Assts: Melissa R. Hudmon (Admin. Asst.) mhudmon@med.miami.edu 

Ms. Lissa L. Broome University of North Carolina 
Faculty Representative 

Mailing: School of Law 100 Ridge Road CB# 3380 Van Hecke-Wettach Chapel 
Hill NC 27599-3380 
Shipping: School of Law 100 Ridge Road CB#3380 Van Hecke-Wettach Chapel 
Hill NC 27599-3380 
Office: (919) 962-7066 Fax: (919) 962-1277 
Email: Ibroome@email.unc.edu 
Sec/Assts: 

Dr. Carolyn Cailahan University of Virginia 
Faculty Representative 

Mailing: P.O. Box 400277 Charlottesville VA 22904-4277 
Shipping: 417 Emmet Street South, Room 320 Bavaro Hall Charlottesville VA 
22904 
Office: (434) 924-0791 Fax: (434) 924-1384 
Email: cmc@virginia.edu 
Sec/Assts: Lisa Miller (Sect) 

Dr. Larry Killough Virginia Tech 
Faculty Representative 

Mailing: 3007 Pamplin Pamplin College of Business Blacksburg VA 24061-0101 
Shipping: 3007 Pamplin Pamplin College of Business Blacksburg VA 24061- 
0101 
Office: (540) 231-6542 Fax: (540) 231-2511 
Email: larry@vt.edu 
Sec/Assts: Kathy Hale 

Dr. Richard D Carmichael Wake Forest University 
Faculty Representative 

Mailing: Box 7388 Winston-Salem NC 27109-7388 
Shipping: 134 Manchester Hall Winston-Salem NC 27109 
Office: (336) 758-5357 Fax: (336) 758-7190 
Email: carmicha@wfu.edu 
Sec/Assts: Robin Talbert (Admin. Asst); Jane Crouse (Asst. Secretary) (336) 
758-5354 
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COMMISSIONER’ S OFFICE 
4512 Weybridge Lane, Greensboro, NC 27407 

Office Phone - 3360854.8787 

Media Rclations~Tideo Ser~-ices - 336.851.6062 

Websi/e: www. rhea CC.com 
EmaiI (E~amt)[~9 : j swofford@theACC.org 

Office Ext. 
,John D. Swofford, Commissioner ................................................................... x224 
Susan Anthony, Admin. Asst. - Adm#¢strat[o~7/Business .............................. x225 
Lindsey K. Babcock, Asst: Commissioner - Comp[iance/C~over~ance ...... x249 .................... 
Jennie O. Barrett~ Adm~n. Asst. - C?mmp~ons?~ps ....................................... x253 .................... 
Shamaree To Brown, Director- Student-Athlete Pn)grams/Comp!iance .... x233 
Lee Butler, Director - Championships .......................................................... :,229 .................... 
John Clougherty~ Coordinator ojM. Basketball ()fficiat~ng ...................... x259 
Charlene Curtis, Coordinator of ~/~ Basketbal! O.fficiating ....................... x266 
Georgia Davis, Assist: D~rec¢or- N Basketbal;~S}I/~l .................................. x244 .................... 
Barbara Jo Dery, Admm. Asst: - Commun~cations/PR/34arket~ng 
Cecelia DiAmico, Executive Assistant to the Commissioner ....................... x223 
Allison Doughty, Assoc. D~rector - ,~?)otba!! Operations ............................ x265 
Jeff Elliott, Assoc. Commissioner - p~nance/Adm~n~s¢rcmon ........................ :,227 .................... 
Nora Lynn Finch, Assoc. Commissioner - N Basketba/,Z/SWA ..................... x251 
Mike Finn, Assoc. Commissioner- ,~?)otba!! Communications ................... x238 
Tracey Haith, Adm~n. Asst. - Compliance/C~overnance/2’~5~ Programs/~’R ..x246 .................... 
Brad Hecker, Director- ~ Baske,’bai~ @era,’ions ..................................... x236 
Lynne M. Herndon, D~rector - Business ()perat~ons .................................. x230 .................... 
Karl Hicks, Assoc. Commissioner - ~4. Baske¢ba!! ....................................... :,269 .................... 
Heather Co Hirschman, ld~ebs~te Coordinator. ............................................. x226 .................... 
Kathy C. Hunt, D~rector-M. Basketba!! Operations .................................. x221 .................... 
Michael Kelly, Assoc. C~mm~issio~er - UootbalUCommunications/Broadcastmg_ x270 .................... 

Shane Lyons, Assoc. Commissioner- Complianca/Goverrmnce/HR ........... x234 .................... 
W. Scott McBurney, Asst. Commissio~Ter - Advanced A’ledia ..................... x241 
Donald Moore, Asst. Director - Championships .......................................... x27! 
Brian A. Morrison, Assoc. Commissioner - ~,~BB Communical~ons ............ ~37 .................... 
Steve Phillips, Assoc. Direclor- Commumcalions ....................................... x254 .................... 
Kris Pierce, Asst. Commissio~Ter- Championships ...................................... x240 .................... 
Doug Rhoads, Coordinator oj’Foolba,~! Oj]ic~al~ng .................................... x255 .................... 
Lindsey Ross, 1)i,,z~ctor - Communications ................................................... x257 .................... 
Ben Tario, Assoc. Director - Tecl~nolo£V and Opercmons ......................... :,274 .................... 
Karrie Tilley, Admin. Ass~’: -M. Basketbal! Operations!Officiating .......... x252 .................... 
Christina Tracey, Director - Lqfi)rmation 7bchno!ogy ................................. x256 
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ATLANTIC COAST 
CONFERENCE 

MISSION STATEMENT 

~’he Atlantic Coast Co,~ference, through its member institutions, seeks 
to maximize the educational and athletic opportunities of its student- 

athletes while enriching their quali(v qf life. l~ strives to do so by 
¢ffording individuals equitable opportunity to pursue academic 

excellence and compete successfully at the highest level qf 
intercollegiate athletics competition in a broad ,~pectrum of sports 

and championships. The Conference will provide leadersh& in 

attaining these goals, by promoting dive~i& and mutual #’ust among 
its member institutions, in a ,~pirit qf J~irness for all. It strongly 

adheres to the principles of integri& and sportsmanship, and supports 
the total development of the student-athlete and each member 

institution’s athletics departmental stair with the intent qf producmg 

enlightened leadership for tomorrow. 
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HISTORICAL NOTE 

The ,Atlantic Coast Conference was founded on May 8, 1953 at the Sedgefield Inn near Greensboro, 
North Carolina, with seven charter members - Clemson University, Duke University, the University of 
Maryland, the University of North Carolina, North Carolina State University, fl~e University of South Carolina 
and Wake Forest University - drawing up the conference bylaws. 

The withdrawal of seven institutions from the Southern Conference came early on the morning of May 8, 
1953 during the Southern Conference’s mmual spring meeting On June 14, 1953, the seven members met in 
Raleigh, North Carolina where a set of bylaws was adopted and fl~e name b ecmne offi dally the Atlantic Coast 
Conferenceo 

Suggestions t?om fans for the name of the new cont~rence appeared in the region’s ne~vspapers prior to 
meeting in Raleigk Some of the names suggested were: Dixie, Mid-South, Mid-Atlantic, East Coast, 
Seaboard, Colonial, Tobacco, Blue-@ay, Piedmont, Southern Seven and the Shoreline. 

Duke’s Eddie Cameron recommended that the name of the conference be the Atlantic Coast Conference 
and the moti on was passed unanimously~ The meeting concluded with each member institution assessed 
$200~00 to pay for conference expenses. 

On December 4, 1953, conference offidals met again at Sedgefield and ot:I]cially admitted the University of 
Virginia as the league’s eighth member. The University" of Virginia was a former member of the Southern 
Conference. The first m~d only, withdrawal of an institution t?om the Atlantic Coast Conference came on June 
30, 1971, when the University" of South Carolina rendered its resignation. 

The Atlantic Coast Conference operated with seven members until April 3, 1978, when the Georgia 
Institute ofTecNlology ~vas admitted The Atlanta, Georgia institution had withdrawn fi-om the Southeastern 
Conference in Janua~" of 11964. Prior to membership in the Southeastern Conference, Georgia Tech was a 
charter member of the Southern Intercollegiate Athletic A ssociati on. 

The Atlantic Coast Conference expanded to nine members on July 1, 1991 with the addition of Florida 
State University, a charter member of the Dixie Conference and former member of the Metropolitan Collegiate 
Athletic Conference. 

The Conference expanded to 11 members on July 1, 2004 ~vith the addition of the University of Miami and 
Virginia Polytechnic Institute and State University, both formermembers ofthe Big East Conferenceo On July 
1, 2005, Boston College, also a t:brmer member of the Big East Conference accepted an invitation to become 
the I eague’ s 12th m ember i nst~tuti on. 

When the seven charter Atlmltic Coast Conference i nstittNons withdrew fi-om fl~e Southern Conference, it 
was mutually agreed that the Office of the Commissioner of the Southern Conference would provide services 
to the new Atlantic Coast Conference for a period of one year. On May 28, 1954, the Atlantic Coast 
Conference elected its own commissioner. The Office of the Commissioner was opened in Greensboro, 
North Carolina on July 1, 1954~ 
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MEMBER INST~[TUTIONS 

BOSTON COLLEGE ................................................................................. Chestnut Hill, Massachusetts 
Ft. William P. Leahy .................................................................................................................. President 
Robert Taggart ..................................................................................... FaculO’ Athle#cs Representative 
Gene DeFilippo ............................................................................................................ Athletics Director 

Jo@ Moomdian ........................................................................................ Semor ~Voman Administrator 

CLEMSON UNIVERSITY ............................................................................. Clemson, South Carolina 
James F. Barker ........................................................................................................................ /’resident 
Janie Hodge ......................................................................................... l~bculO, Alh/etics Representative 
Terry Don Phillips ......................................................................................................... A~h/etics Director 

Barbara Kenne@-Dixon ............................................................................ Senior ~/oman Administrator 

DU~ UNIVERSITY. ...................................................................................... Durham, North Carolina 
RichaN H. Brodhead ................................................................................................................. President 

Martha Putallaz ..................................................................................... l~culO, ANletics Representative 
Kevin Whim ................................................................................................................. A~h/e#cs Director 

Jacki Sil~ .................................................................................................. Senior ~{7oman Adminis#~or 

FLORllDA STATE UND,,~RSITY ......................................................................... Tallahassee, Florida 
Eric Jo Barron ............................................................................................................................ President 
Pamel a L. Pe~rewe ............................................................................... f,acu/O~ Athletics Representative 
Ran@ Spem~an ............................................................................................................ A~h/e#cs Director 
AllisonRich ............................................................................................... Senior ~g~oman Admi,#strator 

GEORGIA INSTITUTE OF TECHNOLOGY. .......................................................... Atlanta,, Georgia 
GP. "Bud" Peterson .................................................................................................................. Presidem 

Sue Nm Nlen ...................................................................................... !/acu/O~ A~h/etics Representative 
Dan Radakovich ........................................................................................................... Athletics Director 
Theresa We~el ......................................................................................... Senior ~g~oman Admi,#strator 

UNIVERSITY OF MARYLAND ..................................................................... College Park, Maryland 

Wallace Lob .............................................................................................................................. Presidem 
Nicholas Hadley ................................................................................... FaculO: Athletics Representative 

Kevin .amderson ........................................................................................................... A thle tics Director 
Lama M. Fellon ............................................................................ Interim Senior N~oman 
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UNIVERSITY OF MIAMI .................................................................................. Coral Gables, Florida 
Donna E. Shalala ....................................................................................................................... President 
Clyde McCoy ...................................................................................... FaculO~ Athletics Representative 
Shaw~ Nchorst ............................................................................................................. A Nle~ics D#’ec~or 

Connie Nickel ........................................................................................... Sea#or [42)ma~tAdm##s~tor 

UNIVERSITY OF NORTH CAROLINA ................................................... Chapel }fill, North Carolina 
It. Holden Thorp .................................................................................................................... Chancellor 
Lissa Broome ....................................................................................... ]~k~culty Athle#cs Representative 

Richard A. Baddour ..................................................................................................... Athletics Director 
Beth M[iller ................................................................................................ Se~ior Woma~ Administrator 

NORTH CAROLINA STATE UNIVERSITY ................................................. Raleigh, North Carolina 
Ran@ Woodson .................................................................................................................... Chance/{or 

Sam Pardue .......................................................................................... ]~k~culO~’ Athletics Representative 
Deborah A. Yow. ......................................................................................................... A ~h/e~ics Director 

Michelle Lee .............................................................................................. Senior Womcm Administrator 

UNI’~RSITY OF VIRGINIA ........................................................................... Charlottesville, Vir~Nnia 
Teresa A. Sullivan ...................................................................................................................... Preside~tt 
Carolyn M. Callahan ............................................................................. Faculty Athletics Represe~ta~ive 
Craig Littlepage ............................................................................................................ A ~hle~ics Director 
Jane Miller ................................................................................................. Senior Woman Administrator 

~’~RGINIA POLYTECHNIC INSTITUTE & STATE UNI~,~RSITY ....................... Blacksburg, VA 
Charles W. Steger ..................................................................................................................... Preside~ 
La~), Killough ...................................................................................... Faculty Athletics Represe~ttative 
Jim Weaver .................................................................................................................. Athletics Director 
Sharon McCloskey .................................................................................... Senior Woman Administrator 

WAKE FOREST UNIVERSITY .......................................................... Winston-Salem, North Carolina 
Nathan O. Hatch ....................................................................................................................... Preside~t 
Richard Carmichael .............................................................................. FaculO’ ANletics Represe~ttative 

Ron Wdlman ................................................................................................................ Athletics Director 
Barbara WNker ......................................................................................... Senior Woman Administrator 



OFFICERS 

PRESIDENT 

Carolyn M Callahan ............................................................................................................................. University of Virgi~fia 

VICE-PRKSIDENT 

Robert Taggart ................................................................................................................................................ Boston College 

SECRETARY-TRE~q URER 

Sam Par&~e ........................................................................................................................... North Carolina State University 

EXT~WI’VE CO]~FIEE 

Richard Ho Broadhead ................................................................................................................................... Dnke University 

Robert Taggart ................................................................................................................................................ Boston College 

Sam Parduc ........................................................................................................................... Nm~h Carolina Sh~te University 

CarolynM. Callahan ............................................................................................................................. Univcrsi(~ of Virginia 

La~y ~llough ............................................................................................ VirNNa PolytecNfic h~stitute & Sm~e U~fiversi~ 

Craig Liglepage ..................................................................................................................... U~fiversi~" of Vir~ma, er-qNcio 

John D~ SwoflbN ............................................................................................................................. Comnfissionec e.r-r~/~cio 

COUNCIL OF PRESIDENTS 

RichaM Ho Brodhead .......................................................................................................................... Duke U~fiversi~T~ (?hair 

Ft. William Po Leahy ........................................................................................................................................ Boston College 

James F. Ba~ker ........................................................................................................................................ Clemson University 

Eric J. Barton ...................................................................................................................................... Florida SI~I.e Universil~~ 

G.P. "Buff’ Peterson ............................................................................................................. GeoNia Institute of TecN~ologj~ 

WNlace Loh ....................................................................................................................................... Umversi~" of Maryland 

Drama E. ShalNa ...................................................................................................................................... U~fiversily of Miami 

H~ Holden Tho~ ........................................................................................................................ U~fiversity of Noah Caroli~m 

Ran@ Woodson .................................................................................................................. North Carolina Slate Universil~~ 

Teresa A. SNlivan ................................................................................................................................. Universi~y of Virginia 

CMrles W. Stager ...................................................................................... Virgima Polytecl~c Institute & StNe Umversi5~ 

NNkan O. }latch ............................................................................................................................... Wake Forest U~fiversi~ 

JoN~ D. SwoffoN ............................................................................................................................. Commissioncc ex-qfficio 
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[Note: Foryour convenience, any changes m the 

2011-12ACC Committees section have bee~, underlined.] 

Article I. STANDING COmmiTTEES 

The rcporting lines for each Conference Standing Committee are as lbllows (see Appendix I of Bylaws): (Adopted: Ma~v 
2009) 

a. FACULTY ATHLETICS REPRESENTATIVES. Committee on Committees, Constitution and Bylaws Committee, 
Infractions and Penalties Committee, Student-Athlete Advisou Committee. 

b. DIRECTORS OF ATHLETICS. Men’s Basketball Committee, Women’s Basketball Committee, Football Committee, 
Officiating Committee, Sportsmanship Committee (with secondau~ reporting to the Senior Woman Administrators), Television 
Committee. 

c. SENIOR WOMAN ADMINISTRATORS. Awards Committee, Equity Committee, all Olympic Sport Committees, 
Student-Athlete Welfare Committee, secondary reporting of the Sportsmanship Committee. 

Section I-1.Appointments to Standing Committees. 

Members of standing conference committees shall be recommended to and approved by the faculty athletics 
representatives at the annual Conference meeting. The procedures for selections shall be as follows: 

1. A nomination form, wtfich includes all vacancies for the upcoming year, shall be distributed to member 
institutions two (2) months prior to the annual Conference meeting. 

2. The nomination form shall be returned to the Conference office six (6) weeks prior to the annual Conference 
meeting. 

3. The completed nomination form shall be reviewed by the President of the Conference, the Chair of the 
Athletics Directors and the Commissioner. Conmfittee appointments will be recommended to the Connnittee 
on Committees prior to the annual Conference meeting. 

4. The Conm~ittee on Conm~ittees shall present their recommendations for committee membership at the business 
session of the annual Conference meeting. 

Section I-2. Infractions and Penalties Committee. 

Major violations (as determined by the NCAA Commitlee on Infractions) by a member institution which result in 
actions taken by the NCAA Committee on Infractions will be reviewed by the Committee on hffractions and Penalties within 
thirty (3 0) days after the NCAA Committee on Infractions report is released or the NCAA Committee on Infractions Appeals 
report is released, whichever is later. The committee will issue a written report regarding aw additional disciplinary action, 
which will be presented to the member_institution and the other members of the Atlantic Coast Conference. If the institution 
wishes to appeal the decision of the Committee, it must file the appeal within fifteen (15) days, and the hearing will be 
conducted at the next meeting of the full Conference membership. 

Among the disciplinaly measures, singly or in combination, that may be imposed by the Committee on Infractions and 
Penalties (or the full Conference membersl~ip on appeal) are those listed inAppendix I. 

Article IL SPORTS COMMITTEES/COMMITTEE MEETINGS 

Unless otherwise stated in the Sports Operation Code, standing sports committees mW meet two (2) times per year - 
once at the site of the Championship and once at the Conference office or by telephone, depending on the nature of the 
business. The Football and Men’s Basketball Committees are composed of the athletics director from each member institution 
with one designated as chairperson. The Women’s Basketball Committee is composed of an assistant/associate athletics 
director of each member institution with an athletics director designated as chairperson. The president of the respective 
conference coaches’ association is an ex-officio member of these three (3) conmfittees as are faculty athletics representatives 
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appointed by the president of the Conference. Every other sports committee, which includes the head coach of that sport 

from each member institution, is chaired by a designated athletics director or associate/assistant athletics director and may 

have a vice-chair appointed by the president. These connnittees shall function under the Constitution and Bylaws of the 

Conference and shall establish operating procedures for the respective sports. Any special regulations having to do with 

the respective sports must be approved by the Conference. Each sports committee shall file an annual report thirty (30) days 

prior to the annual Conference meeting. 

Section II-1. Committee Chair Responsibilities. 

a. Be present at all Committee meetings or participate on all Committee conference calls. 
b. Preside over and conduct all Committee meetings with the Conference liaison. 
c. Facilitate and mediate discussion arising from agenda items. 
d. Be present at the Championstfip site for the banquet, pre-championship meeting and throughout the duration of 

the championship, if possible. 
e. Serve as the Chair of the Protest Conm~ittee. 
f. Select: the coaches’ representative to serve on the Protest Committee, if applicable. 
g. Address committee issues during the senior wonmn administrator meetings or with your respective senior woman 

administrator to be discussed at the annual senior woman administrator’s meeting. 
h. Assist: with selecting a Vice-Chair when necessary.. 
~ Assist the Conference liaison with various logistical, operational and administrative issues that may arise at the 

Championship. 
j. Provide the Committee with Conference and/or national perspective. 

Section II-2. Committee Vice-Chair Responsibilities. 

a. Be presem at all Conunittee meetings or participate on all Committee conference calls, if possible. 
b. Assist with the conduct of all Committee meetings and preside over in the absence of the Committee Chair. 
c. Assist with mediating discussion arising from agenda items. 

d. Be present at the Championship site for the banquet, pre-championship meeting and throughout the duration of 
the championship, if possible. 

e. Serve as the Vice-Chair of the Protest: Committee, i:f applicable. 
f. Assist with selection of coaching representative to serve on the Protest Committee, if applicable. 
g. Assist the Conference liaison with various logistical, operational and administrative issues that may arise at the 

Championship. 
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Article IHo STANIHNG CO~¢IS’IITTEES CO~,IPOSITION 

Commiltee appointments are July l-Jm~c 30 mfless otherwise noted~ Representatives on standing committees will se~e one 
throe year term with a maximmn of up to one thme-year mappointment te~ :for any member or ex-officio. All committees will 
meet via telephone confere~me call or in-person at least one time each academic year. Tlm Commissioner is an ex-officio 
member of all Conference committees. (Revised: ~L~’ 2008) 

Eric Ziady (2013) .................................................................................................................................. Boston College, Chair 
Barbara Kennedy-Dixon (2013) ................................................................................................................ Clemson University 
Kevin WNte (2012) ....................................................................................................................................... Duke University 
Sue Ann Allen (2013) ........................................................................................................... Georgia Institute of Technology 
Chris Fmet (2014) ..................................................................................................................................... Universil~~ of Miami 
Valefie RictmNson (2014) ...................................................................................................................... Universily of Virginia 
T~Eag (2012) ........................................................................................... VirNNa PolytecNfic InstitNe & State U~fiversi~ 

Mission: The Awards Committee shall review and approve the awards that the Conference provides to teams, coaches and 

~L~ay 201 ,~ 

C~mposition: Seven (7) voting merebets. At least one (l) faculty athletics representative, one (1) athletics director and one 
(1) senior woman administrator shall serve as a voting or ex-officio member. (Revised: May 2009) 

Primary Staff Liaison: ?aW Yakola ............................................................................................... Associate Commissioner 
Co-Staff Liaison: Iza-is Pierce .................................................................................................. Assistant Conwnissioner 

CON~ffITEE ON 

Craig I_,ittlepage (12012) ............................................................................................................... University of Virginia, (’hair 
Jo@ Mooradian (2013) ................................................................................................................................... Boston College 
Ma~tm Putallaz (2014) ................................................................................................................................... Duke University 
Pare Pe~cwe (2014) ............................................................................................................................ Flori~ State University 
Dawn Reynolds (2012) ............................................................................................................................. U~fiversi~ of b’fia~m 
SNq~mon ~ates (2012) ........................................................................................................... Noah Camli~m S~te Universi~ 
Ba~am W~er (2013) ....................................................................................................................... W&e Forest U~fiversi~ 

~k{~_=3!.c_’Rr__132~_s_’.i_%._I_[_i_~_.r_¢s_’ponsible for monitoring and evaluating the committee section of the ACC Manual to ensure the 
committee structure remains effc.ctive and appropriate. (4dopier: A~ay 201 l) 

Composition: Seven (7) voting merebets. At least one (1) fac~dU athletics representative, one (1) athletics director and one 
(1) senior woman administrator stroll serve as a voting or ex-officio member, g{evised: May 200:’.)) 

Primary Staff Liaison: Shane Lyons ............................................................................................. Associate Commissioner 
Co-Staff Liaison: Lindsey Babcock ........................................................................................ Assistant Commissioner 

CONSTITUTION ANTI BYLA’~VS CO~I~I|TIFEE 

Michelle Lee (2013) .................................................................................................... NoI~:h Carolina State University. Chair 
Jo@ Mooradian (2014) ................................................................................................................................... Boston College 
Te~ay Don Phillips (2012) ......................................................................................................................... Clemson U~versi~ 
Cindy Ham~ (2013) .................................................................................................................................... Duke Universi~ 
Vanessa Fnchs (2014) ........................................................................................................................ Florida State U~fiversig: 
Tony Hemandcz (2012) ............................................................................................................................ U~fiversity of Miami 
Lissa Bmo~tm (2014) ................................................................................................................... UnNersity of North Carolina 

Mission: The Constih~tion and Bylaws Committee is responsible for monitoring clmnges to the ACC Manual and ensur- 
ing ttkat the Manual is clearly and accumlely written. All changes to content and structure must be approved by the Com- 
mittee yearly. (Adopted: M~V 2011) 

Composition: Seven (7) voting members. At least one (1) facul~, atNetics representative, one (1) athletics director and 
one (1) senior wonmn administrator shall serve as a voting or ex-officio member. (Re,,ised" ~Iay 200.9) 

Primary Staff Liaison: Lindsey Babcock ........................................................................................ Assistant Commissioner 
Co-Staff Liaison: Shane Lyons ............................................................................................. Associate Commissioner 
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Belt~ Miller (2012) ............................................................................................................ U niversity of N ovth Carolina. Chair 
Cafly Parisean (2012) ...................................................................................................................................... Boston C~llege 
Te~y Don P~llips (2014) ........................................................................................................................ Clemson U~versi~ 
Gerald Hsmson (2013 ) ................................................................................................................................... Dnke U~fiversi~ 
Pam Pegewe (2014) ............................................................................................................................ Flmida S~te U~fiversi~ 
Theresa Wen~el (2~12) ......................................................................................................... Georgia Institute of Technology 
~D (2014) ......................................................................................................................................... University of Ma~qand 
Connie Nickel (2~ 13 ) ................................................................................................................................ U ~fiversity of Miami 
ShannonYatcs (2013) ........................................................................................................... North Carolina S~te Universi~~ 
Carolyn CNhtmn (2013) ........................................................................................................................ Univcrsikv of Virginia 
Jim Weaver (2014) ...................................................................................... Vi~Ninia Polytechnic Institute & Sta~e U~fiversil~~ 
Ric~rd C~cNel (2013) ................................................................................................................. Wake Forest UNversi~~ 
A~lee La~ (2014) ....................................................................................................................... Boston College, ex-o~’cio 
Jolm Ke~ (2013) ............................................................................................................................ Duke Umversi~, e~-qNcio 

procedures and the overall student-athlete experience as fl~ey relate to gender and raciM equity ~ doi)ted MrS, 20/1) 

Composition: Twelve (12) voting members (one from each member institution) including at least two (2) l\aculty Athletics 
representatives, two (2) atNetics directors, two (2) selfior woumn admiNstrators and six (6) at-large (assistant/associate level 
or higher). One (1) coach of a fenmle sport and one (1) coach of a umle sport shall serve as ex-officio members. The chair stroll 
serve as a voting or ex-officio member of the Cormnittee on Student-Athlete Welfare. (Revised" May 200:9) 

Primary Staff Liaison: Nora Lym~ Finch ........................................................................................ Associate Comnfi ssioncr 
Co-Staff Liaison: I_,indscy Ross ........................................................................................................................ Director 

Sam Pro’due (2013) ...................................................................................................... North Caroli~a State Ulfiversi~,, Chair 
Robert Taggart (12013) ..................................................................................................................................... Boston College 
Katie Hill (2014) ........................................................................................................................................ Clemson University 
Mar~ha Putallaz (2014) ................................................................................................................................... Duke University 
Ran@ Spetman (2012) ....................................................................................................................... Florida State University 
Sue Ann Allen (2014) ........................................................................................................... GemNia Institute of Technology 
Ran@ Eat~n (2014) ............................................................................................................................ Unive rsity o f Ma~,land 
Dawn Reynolds (2013) ............................................................................................................................. U~fiversi~ of Mia~ 
Lissa Bmome (2014) ................................................................................................................... Umversi~ of Noah Carolina 
Carolyn CalN~n (2012) ........................................................................................................................ Umversi~, of ViqiNa 
Mimfis Ridenour (2014) .............................................................................. Virgi~fia Polytech~fic Inslitnte & State U~fiversity 
Barbara WNker (2014) ....................................................................................................................... Wake Fomsl U~fiversity 

Mission: The Florence Committee shall assist the Conference staff in the prcpamtion of the annual ACC Operating Budget 
and generally review topics associated with Conference revenues and expenditures. Following its April meeting, the 
Committee will recommend the proposed Conference Operating Budget for the upcoming fiscal year to member institntions 
for fi~ml review prior to the budget being submitted for fi~ml approval at the annual Co~fference Spring Meeting. ¢~doued" 
May 201!) 

Composition: Twelve (l 2) voting members (one from each member institntion). Six (6) faculty atNetics representath:es 
(including the Contbmnce Secmm~-Treasumr as chair) and a combination of at least one (1) athletics dimctor~ one (1) senior 
woman aditfiNslmlor, one (1) alNefics financial officer and one (1) uni~’ersity financial officer shall fill fl~c final six (6) voting 
member positions. In the event that the university financial officer is a mprcsentalive f?om the same institution as a currant 
~mmbcr of the committee, the committee may consist of lhi~een (13) members to accomo~te l~r that inNviduN. (Revised: 
~lay 2009, M~v 201 I) 

Primary Staff Liaison: JeffElliott .................................................................................................. Associate Coirmfissioner 
Co-Staff Liaison: Lym~e Herndon ..................................................................................................................... Director 
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Robert Taggart (2013) ..................................................................................................................................... Boston College 
SamPafdue (2014) ................................................................................................................. North Carolina State Universil~r 
q~D ............................................................................................................................................................... Athletic Director 
Carolyn M. Callahan (2012) ................................................................................................................... University of Virginia 
Dave Marmion .................................................................................................................................. W~e Forest University 

Mission: The Andit Conm~ittee is a subcommittee of the Finance Committee. It shall select tt~e external audit finn employed 
~:___~.~�___(~ r~N¢__~__m~__~:a[!~:__~’~_~A h~_~___~i~L~9___r~yi~:A~__~ ~.~N.~___a~.~iL~L~___~r_~5_iqu~__~Ly ea r. The 

Composition: Five (5) voting members. The Conference President, Vice-President and Secreta~,?rreasurer will serve as 
voting members in addition to one (1) atl:detics director and one (1) athletic financial officer, a{evised: May 2009) 

Primary Staff Liaison: JeffElliott ................................................................................................... Associate Comnfissioner 
Co-Staff Liaison: 1_ ym~c Hemdon ..................................................................................................................... Director 

INN~E.S I’~’IEN I SUBCOI~’II~’II I lEE OI~ I’HE ~ INANCE CO~ ~ ~ITFEE 

John Zona ....................................................................................................................................................... Boston College 
Robert Taggm1 (2013) ..................................................................................................................................... Boston College 
Doug Richardson ..................................................................................................................................... Clemson University 
Cb:de McCoy ........................................................................................................................................... University of N~ami 
Sam Pardue (2014) ................................................................................................................. Nm~h Carolina Stare’University 
Carolyn M. Callahan (2012) ................................................................................................................... UNversity of Virgin a 

investment policy and reviews tt~e peffbrmance of any investment managers employed to invest assets on the Conference’s 
behalf. ¢-~dop;ed" M~V 2(!11) 

Composition: Six (6) voting members. The Conference Presidem, Vice-President and SecretawTreasumr will serve as voting 
members in addition to three (3) institutional represematives with investment experience, g{evised: ~/la.1, 2000) 

Primary Staff Liaison: Jeff Elliot( .................................................................................................. Associate Commissioner 
Co-Staff Liaison: Lynne Hemdon .................................................................................................................... Director 

|NI~RAC lIONS A~ iD PENAL I’~ES COM~’III TEE 

Richard Carmichael (2012) ...................................................................................................... Wake Forest University, Chair 
Robert Taggm1 (2012) ..................................................................................................................................... Boston College 
Tern..: Don PNllips (2014) ......................................................................................................................... Clemson University 
Marfl~a Putallaz (2014) ................................................................................................................................... Duke University 
Ran@ Spemmn (2014) ....................................................................................................................... Florida State University 
St~e Ann Allen (12012) ........................................................................................................... Georgia Institt~te of Technology 
Nick Hadley (2014) ............................................................................................................................. University of Mauland 
Shawn Eichorst (2014) .............................................................................................................................. Unive~3il~~ of Miami 
Richard A. Baddour (2013) ......................................................................................................... University of Norlh Carolina 
Deborah A. Yow (2013) ......................................................................................................... Noah Carolina S~te U~fiversiB~ 
CrNg Li~lepage (2012) .......................................................................................................................... UmversiB~ of VirNma 
La~?, I~ough (2014) ................................................................................. VirNNa Polytechfic Institme & State U~fiversiB~ 

NCAA infractions process~ including appeals (if applicable), is completed. The Committee does not investigate or re- 
evaluate (he facts of a specific case. (4dopted: May 201 I) 

Composition: Twelve (12) voting members (one from each member institution) cm~sisting of facul~ athletics representatives 
and athletics directors. (Revised: May 2009) 

Primary Staff Liaisom Shane Lyons ............................................................................................. Associate Commissioner 
Co-Staff Liaison: Lindsey Babcock ........................................................................................ AssistanI Commissioner 
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OFFICIATING COMMIiTTEE 

Jim Weaver (2013) ........................................................................... Virginia Polytechnic Institme & State Umversity~ Chair 
Robert Tagga~ (2012) ..................................................................................................................................... Boston College 
Kyle Yoking (2014) ................................................................................................................................... Clemson University 
Stun Wilcox (2012) ........................................................................................................................................ Duke University 
Paul Gr~m (2014) ................................................................................................................. Georgia Institute of TecN~olog3~ 
Be& ~,Nler (2014) ....................................................................................................................... Umversib~ of Noah Carolina 
JasonBam~n (2013) ............................................................................................................................ UNversib, of VirgiNa 

shall serve in an advismy capacity to the Commissioner by reviewing reports provided by sport committees and officials 
coordi~mtors, and by making recormnendations. (Adopted: May 2011) 

Composition: Seven (7) voting members. _At least one (1) facul~ atNetics representative, one (1) atNetics director and one 
(1) senior woman administrator shall serve as a voting or ex-officio membero (Revised: ,3¢ay 2009) 

Primary Staff Liaison: Karl Hicks .................................................................................................. Associate Commissioner 
Co-Staff Liaisons: Nora Ly nn l--:inch ........................................................................................ Associate Commissioner 

Michael Kelly ............................................................................................ Associate Commissioner 

SPORTSMANSHIP COI~’DIITTEE 

John Blanchard (2013) ..................................................................................................... Universi ty of North Carolina, (;’hair 
Jamie DiLorcto (12013) ...................................................................................................................................... Boston College 
Jacki Silar (2014) ............................................................................................................................................ Duke U~fiversity 
Sue Ann Allen (2013) ........................................................................................................... Georgia Institute of Technology 
Kevin Anderson (2014) ...................................................................................................................... Universikv of Maqvland 
Dick Chriskv (2012) ................................................................................................................ N orth Carolina Slate U niversil~~ 
Michele b’~qNson (2012) ....................................................................................................................... UNversi~" of Vi~giNa 

Mission: The Sportsmanship Committee shall serve in an advisor: capaci~ for the Conference and its member institutions. 
It snail discuss trends and objectives as well as mcormnendiug policies and initiatives tlmt would be in the best interest of the 
conference and the respective sports. (4dopted: ~,~lay 201 l) 

Composition: Seven (7) voting members~ At least o~e (1) factflty atNetics representative, one (1) atNetics director and o~e 
(1) senior woman administrator shall serve as a voting or ex-officio membero (Revised: ,3¢ay 2009) 

Primary Staff Liaison: Amy Yakola ............................................................................................... Associate Commissioner 
Co-Staff Liaisons: Kfis Pierce .................................................................................................. AssisUmt Commissioner 

Slmmaree T. Brown .............................................................................................................. Director 

STUDENT-ATHLETE AD’~SORY COM3vIITIT~E 
(Terms arc :~br one year - appointments will be made in August) 

Sue Ann Allen (2014) .......................................................................................... Georgia Institute of Technology, ex-q/ficio 
Michclle Lee (2012) ............................................................................................... North Carolina State University, ex-q[~%io 

Mission: The Smdent-AtNete Advism~ Committee, which represents diverse views and backgrounds of student-athletes, 
was established to serve as a medium of coummnication through which studem-athletes, conference admiNstrators, 
institutio~ml representatives, NCAA representatives and coaches discuss and take action on issues relating to roles and 
..r..c.,g.t.!J2a...t.i..~..g%...s.‘..t..u....d...c.,..r.!.t.~.~[.c.‘..t..c.‘...~:~[!~;..~.~.~gmD~Z..~.~.~.~ (/tdop~ed: Ma.~/ 201 ,~ 

Composition: Twenty-four (24) student-atNetes (two from each member institutio~L~ as voting members. One (1) factflty 
athletics representative and one (l) senior woman administrator shall serve as ex-officio members. (Revised: May 2009) 

Prhnary Staff Liaison: Stmmarce T. Brown .............................................................................................................. Director 
Co-Staff Liaison: Shane Lyons .............................................................................................. Associate Comnfissioner 
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STUDENT-ATHLETE~ WF~FARF~ COI~’II~’IITFEE 

Clyde McCoy (2013) .................................................................................................................... University of Miami, C/~air 
Becky Bowman (2012) .............................................................................................................................. Clem son U niversi~r 
Jacki Sil~ (2013) ............................................................................................................................................ Duke UmversiB~ 
Pt~Ris L~aw (2012) ............................................................................................................ Georgia Instia~te of Tectmolo,~~ 
Ch’is Boyer (2013) .............................................................................................................................. Umversi~" of Maryland 
CaNe Leger (2014) ................................................................................................................ Nm~h Carolina State University 
Rey~m GiNe~* (2012) ................................................................................... Virginia Polytectmic Institute & State University 
BethMiller (2012) ...................................................................................................... UniversiIy of Noah Camli~m, e.r-@~icio 
TBD ...................................................................................................................................................... ACC SAAC, ex-@~icio 

Mission: The Student-Athlete Welfare Committee stkall study and evaluate issues and trends that: may impact the lives of 
ACC studeN-atNetes. It shall also make reconmqendations to the ACC Senior Women AdmiNstrators when necessary. 
(4dopted: ~’a.v 2011) 

Compo,~ition: Seven (7) voting members. One (1) faculty atNetics representative and one (1) senior woman administralor 
shall serve as a voting or ex-oflicio member. The chair of the Committee on Equity will serve as a voting or ex-officio member 
and a smdent-atNele from the ACC SAAC will serve as an ex-officio member. (Revised: ’~[qV 2009) 

Primary StaffLiaison: Shamaree T. Brown .............................................................................................................. Director 
Co-Staff Liaison: Slmne Lyons .............................................................................................. Associate Commissioner 

TELEVISION COI~’II~’IITFEE 

Gene DeFilippo .................................................................................................................................... Boston College, Chair 
Terry Don Phillips .................................................................................................................................... Clemson University 
Kevin White .................................................................................................................................................. Duke University 
Randy Spetman .................................................................................................................................. Flofi& State U~fiversig: 
Dan Radakovich ................................................................................................................... GeoKgia Instilute of Technology 
Kevin AMerson ................................................................................................................................ U~fiversi~, of MaDdand 
Shawn Eichorst ........................................................................................................................................ U~fiversily of Miami 
RictmN A. B addour ................................................................................................................... University of North Carolina 
Deborah A. Yow ................................................................................................................... North Carolina Slate Universil~~ 
Craig Litflepage ..................................................................................................................................... Universik~~ of Virginia 
Jim Wem~er ................................................................................................ Virgima Pob:tecl~c Institute & StNe UmversiB~ 
Ron Welh~n .................................................................................................................................... W~e Forest UNversiB~ 
Carolyn CNhtmn (2012) ........................................................................................................ UNversi~" of Virgima, ex-qNcio 
Stmron McClosky (2012) ............................................................ VirgiNa PolytechNc Insfilute & State University, e.r-(~(~cio 

Composition: Twelve (12) voting members consisting of the athletics director from each member institution. The current 
ctmir of the faculty athletics representatives and one (1) senior woman administrator shall serve as ex-officio members. 
(t{evixed: 3tiny 2009) 

Primary StaffLiaisou: MichaelKelly ........................... Associate Commissioner 
Co-Staff Liaisons: Nora Lyrm Finch ...................... Associate Commissioner 

Karl Hicks ................................. Associate Commissioner 



Article IV. SPORT COMN[ITTEES COMPOSITION 

Committee appointments are July l-Jnne 30 unless otherwise noted. Representatives on sport committees will sel~’e three yem- terms 
with a maximum of up to one three-year reappointment term for any member or ex-officio. Exceptions for sports committees may be 
granted when specific expertise is warranted. All con-imittees will meet via "telephone conference call or in-person at least one tinge each 
academic year. Tl~e Commissioner is m~ ex-officio member of all Conference committees. ~evised: Acray 2008) 

BASEBALL COMMITTEE 
I.ar~)’ Gallo, Jr. (2012) ........................................................................................................................ l~Miversity of North Carolina, Cl~air 
Wayne I Iogan (2013) ............................................................................................................. Georgia ]nsh~te of Technology, I/ice-Chair 
Commie Nickel (2(!14) .................................................................................................................................. University of Mimni, ex-c_~icio 

( ~’~ne remai_~der of the committee is composed of the head coach of each member i_~stimtion) 

Staff Liaison: Kris Pierce ................................................................................................................................... Assistant Commissioner 

MEN’S BASKETBALL COMMITTEE 
Ron Wellmm~ (2012) ................................................................................................................................... W~2<e Forest University, Chair 
Seth Greenbcrg (2012) ................................................................................... Virgima Polytec[mic Institute & State University, 
Nick Hadley (2014) ............................................................................................................................... University of Maryland, 
Barbara Kennedy-Dixon (2(!13) .................................................................................................................. Clemson Universi’cy’, 

(The remainder c~fthe commi~.tee is compc~sed c~[’the ath le~.ics director of each m~qaber institution) 

Composition: The athlelics director of each member institution shall serve as the voting members~ q’ne president shall appoint one or 
more faculty representatives to serve on the Cou~nfitee as non-voting members. The president of the Basketball Coaches Association stroll 
se~ze as a non-voting nlem bet. 

Staff Liaison: Karl Hicks ................................................................................................................................... Associate Cou~nissioner 

WOMEN’S BASKETBALL CO~’IMITTEE 
Craig Littlepage (2012) ................................................................................................................................... University of Virginia, Cl~air 
Jo@ Mooradmn ................................................................................................................................................................... Boston College 
Barbara Kem~e@-Dixon ............................................................................................................................................... Clemson University 
Jacki Silar ........................................................................................................................................................................... Duke University 
Allison Rich ........................................................................................................................................................... Florida Stato University 
Theresa Wet;el ......................................................................................................................................... Georgia Institute of Technology 
Ran@ Eaton .......................................................................................................................................................... Univcrsit?~ of IVlaryland 
Commie Nickel .............................................................................................................................................................. University of Miami 
Beth Miller .................................................................................................................................................... University of North Carolina 
Michelle Lee .............................................................................................................................................. North Carolina Stato University 
Jane Miller ................................................................................................................................................................. Universit?, of Virginia 
Sharon McClosky ........................................................................................................... Virginia Polyteclmic Institute & State University 
Barbara Walker ¯ ..................................................................................................................................................... Wake Forest University 
Katie Meier (2012) ..................................................................................................................................... University of Miami, 
Martha Putallaz (2012) ..................................................................................................................................... Duke UniversiV, ex<?fflcio 

Composition: A designated administrator from each member institution shall serve as the voting members. The president shall appoint 
one f~,.culty representative and one athlehcs director to serve on the CommNee as non-voting members. The afhletics director will chair the 
Committee. The president of the Basketball Coaches Committee shall serve as a non-voting member. 

Staff Liaison: Nora Lynn Finch ........................................................................................................................ Associate Commissioner 

F][ELI) HOCKEY COMMITTEE 
Jo@ Mooradian (2012) ............................................................................................................................................ Boston College~ Chair 
Dwight Lewis (2014) ........................................................................................................................ Wake Foercst Umversity, ~%e-Chair 

(’the remainder oJthe committee is composed o~the head coach oJ each rnern~er institution) 

Staff Liaison: Lee Bntler .............................................................................................................................................................. Director 

FOOTBALL COI~IMITTEE 
Dax~ Radakovich (2014) ................................................................................................................. Georgia Inslitute of Teclmology, Chair 
Pare Pei~ewe (2014) .............................................................................................................................. Florida Slate Universit),, e~>q[ficio 
A l Go~den (2012) ........................................................................................................................................ University of Miami, e~r-q~cio 
Beth Miller (2012) ......................................................................................................................... University of North Carolina, ex-(~icio 

(~e remainder of ~he committee is composed of ~he athletics director of each m~q~ber institution) 

Composition: The a0alctics director of each member institution shall serve as 0ae voting members. The president shall appoint one or 
more facul"cy’ representatives and a senior womm~ adminisu-ator to se~’e on the Committee as non-voting members. The president of the 
Football Coaches Association shall serve as a non-voting member. 

Staff Liaison: Michael Kelly ............................................................................................................................. Associate Cou~nissioner 
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MEN’S GOLF COM~’IITTEE 
Dick Cl-a-isty (2012) ...................................................................................................................... North Carolina State Universily, Chair 
Mike Sobb (2013) ........................................................................................................................................... Duke Universi~ ~%e-Ckair 
Nora I ;ynn Finch (2012) .................................................................................................................... Atlantic Coast Conf~rence~ ex-(b~cio 

(The remainder oft~e committee is composed office head coach of each member institution) 

Staff Liaisom Lee Butler .............................................................................................................................................................. Dkector 

WOMEN’S GOLF COMMITTEE 
Eric Ziady (2012) ..................................................................................................................................................... Boston College~ Chair 
Jacki Silar (2014) ............................................................................................................................................ Duke Urdvcrsity, ~%e-Chair 

(’]The remainder of the corrtmittee is composed of the head coach oJ each member institution) 

Staff Liaison: Lee Butler .............................................................................................................................................................. Director 

M£N’ S LACROSSE COMMITTEE 
Kevm Anderson (2014) .............................................................................................................................. Universily of Mauland, Chair 
Nina King (2013) ............................................................................................................................................ Duke University, Vice-Chair 
Jane Miller (2012) ..................................................................................................................................... University of Virginia, ex-offlcio 

(The remainder of t~e commiltee ~s composed o:[’1 he head coach of each member insti~.~tJc~n) 

StaffLiaL~on: KrJs Pierce ................................................................................................................................... Assistant Commissioner 

WOMEN’ S LACROSSE COMT~IITTEE 
Rand?’ Eaton (2013) ................................................................................................................................... University of Mm)qand, Chair 

Jane Miller (2014) .................................................................................................................................. University of Virginia, ~5ce-C,~air 
(The remainder o:[’~ he cc~mmlt~.ee is composed of the head coach of each member institution) 

S~aff Liai.~on: Donald Moore ...................................................................................................................................... Assistant Director 

WOqSgEN’S ROWING COI~gMITTEE 
Commie Nickel (2012) ....................................................................................................................................... !,Tniver sig; of Miami, Ckair 
Cin@ Harm~mm (2014) ................................................................................................................................. Duke !,,"niversigv, Vice-Chair 

(The remai:qder of the commit,:ee is composed of the head coach of each member i:qstitution) 

Staff Liaison: Donald Moore ...................................................................................................................................... Assistant Director 

MEN’S SOCCER COMMITTEE 
Kyle Young (2013) ........................................................................................................................................... Clemson !,,"niversity, Chair 
Chris Kingston (2014) ........................................................................................................... North Carolina Stale University, 
Sharon McCloskey (201d) ............................................................................ Vi~k~mia Polytec[~fic Institute & State University, 

(The remainder of the committee is composed of the head coach ogeach member institution) 

StaffLia~son: K~isPierce ................................................................................................................................... Assistant Commissioner 

WOMEN’S SOCCER COMMITTEE 
Sharon McCloskey (2013) ................................................................................. Virginia Polytedmic Institnte & Stale University, Chair 
Belh Miller (2014) ...................................................................................................................... Umversity of North Carolina. ~}ce-Chair 

(’];he remainder of the corrtmit~ee is composed of the head coach o] each member insti,:ution) 

StaffLiaL~on: KrJs Pierce ................................................................................................................................... Assistant Commissioner 

SOFTBALL COI~MITTEE 
Theresa Wenzel (2013) .................................................................................................................. Georgia Institute of Technology, Chair 
Bernie Waxmm~ (2014) ....................................................................................................................... Florida Stale University, 14ce-Chair 

(The remainder o:[’~ he cc~mmlt~.ee is composed of the head coach of each member institution) 

S~aff Liaison: Lee Butler .............................................................................................................................................................. Director 

MEN’S AND WOMEN’S SWI~DrIING AND DIVING C OI~gMITTEE 
Michelle Lee (20 l 2) ....................................................................................................................... North Cm-olina State University, Chair 
John Blanchard (2013) ................................................................................................................ Universivy of North Carolina, ~)ce-Chair 

(The remainder of t~e commiltee ~s composed o:[’lke head coach of each member insli~.~tJc~n) 

Staff Liaison: Lee Butler .............................................................................................................................................................. Director 

MEN’S TENNIS COMMITTEE 
Barbara Walker (2012) ................................................................................................................................ Wake Forest 1 lnivers~ty, Chair 
Tom Coft~m~ (2013) ...................................................................................................................................... Duke Universi~ ~%e-Chair 

(The remainder of the committee is composed of the head coach of each member institution) 
Staff Liaigon: Lee Butler .............................................................................................................................................................. Director 

WOMEN’ S TENNIS C OMM|TTEE 
q2heresa Wertzel (2012) .................................................................................................................. Georgia [nsti’mte of Technology, Chair 
Phil Grayson (2013) ................................................................................................................................. Clemson University, Vice-Chair 

(The remai:qder of the commit,:ee is composed of the head coach of each member i:qstitution) 

Staff Liaison: Lee Bmler .............................................................................................................................................................. Director 



ATLAN’r~C COAST CONFERENCE 

MrEN’S ANq) WOI~EN’S TRACK AND CROSS COUNTRY COMY[ITTEE 

Dwight Lewis (2013) .................................................................................................................................. Wake Forest Urtivcrsity, Chair 
Chris Helms (2014) .................................................................................... Virginia Polytechnic Institute & State Umversity, t/ice-Chair 
Barbara Kem~edy-Dixon (,201q) .................................................................................................................. Clemson University, 

(’ihe remainder oJthe comrrtittee is composed o~’the head coach oJ each member institution) 

Staff Liaison: Kris Pierce ................................................................................................................................... Assistant Commissioner 

WOI~gEN’S VOLLEYBALL COMT~glTTEE 

Jo@ Mooradian (2012) ............................................................................................................................................ Boston C oHege, Chr~ir 
Barbara Walker (2014) ........................................................................................................................ Wake Forest ! ~niversity, Vice-Chair 

(~xe remainder of the committee is composed of tl’.e head coach of each member i:qstitution) 

Staff Liai,son: Lee BtNer .............................................................................................................................................................. Director 

VfRESTLING COMM|TTEE 
Jon Jaudon (2012) .............................................................................................. Virginia Polytec~c Institute & State Universily, Chair 
Valefie ~chardson (2013) ...................................................................................................................... University of Virginia, ~%e-Chair 
TBD ..................................................................................................................................................... University of Mmiyland, 

(’lEe remainder oJthe committee is composed o~the head coach oJ each member institution) 

Staff Liaison: Lee Buffer. ............................................................................................................................................................. Director 
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Article V. SERSq[CE GROUPS 

Lismd below are the staff liaison(s) for the service groups that are reimbursed expenses for in-person meetings (See A~icle 
V. Section V-11 of the Conference Bylaws). 

DIRECTORS OF AC~ENIC SUPPORT 

Primary Staff Liaison: Shamaree T. Bmw~ ............................................................................................................... Director 
Co-Staff Liaison: Stmne Lyo~ ............................................................................................... AssociNe Co~ssioner 

COMPL~N CE COORDINATORS 

Primary Staff Liaison: Lindsev Babcock ......................................................................................... AssistanI Commissioner 
Co-Staff Liaison: Slmne Lyo~ .............................................................................................. Associate Co~fissioner 

DE~,~LOP~NW D~CTO~ 

Primary Staff Liaison: A~W Y~ola ................................................................................................ Associate Co~fissioner 

FAC~_.I~S AND OPERA~ONS DIRECTORS 

Primary Staff Liaison: Michael Kelly ............................................................................................. Associate Commissioner 

S~ENT-A~ ~E~ DE~,~LOP~’~NT COOF~ATOF~ ~ SI~ ~1 S) 

Primary Staff Liaison: Shamaree % Bmw~ ............................................................................................................... Director 
Co-Staff Liaison: Shane Lyons ............................................................................................... Associate Commissioner 

5~KETIN G DI~CTO~S 

Primary Staff Liaison: An~~ Yakola ................................................................................................ Associate Commissioner 

~TN~AGE~ 

Primary Staff Liaison: Jeff Elliott ................................................................................................... A ssociale Commi ssioncr 

COM~’IUNICA~ONS DIRECTO~q 

Primary StaffLiai~on: Michael Kelly ............................................................................................ Associate Commissioner 
Co-Sta~" Liaisons: Brian Momson .......................................................................................... Associate Commissioner 

MNe Fim~ .................................................................................................. Associate Com~ssioner 
A~, Yakola ............................................................................................... Associate Com~ssioner 
Li~ldsey Ross ....................................................................................................................... Director 

HEAD ATHLE~C ~A~ERS 

Primary StaffLiaisom Kris Pie~e ................................................................................................... AssistanI Commissioner 
Co-Staff Liaison: Slmmaree T. Brown ............................................................................................................... Director 

ASSOC~i~SSIST~T A~E~CS DW~CTO~ 

Primary Staff Liaison: Nora Lym~ Finch ........................................................................................ Associate Co~fissioner 
Co-Staff Liaison: Kfi s Pieme ................................................................................................... A ssismnt Commissioner 

$~EO SE~ICES D~ECTO~ 

PNmary Staff Liaisom Scott McBt~ney .......................................................................................... Assis~nI Commissioner 



APPENDIX I- PENALTIES 

1. The offending institution or staff member may be publicly reprimanded and/or censured by the commissioner and 
warned against repetition of the offense. 

2. The staff member fotmd in violation of a recruiting rule may be deNed the privilege of contact with any prospective 
student-athlete for a period not to exceed one year; and the same penalty" may be imposed upon all staff members 
of the sport: involved. 

3. The institution may be denied the right to schedule games with other Conference members in the sport in which the 
violation occurred. This action shall be subject to approval of the Conference. 

4. The commissioner shall have the authority to fine any member institution a maximum of $5,000 :for any violation of 
the Constitution and Bylaws. Fines assessed shall be paid within thirty (30) days after final determinations. 

5. The commissioner may order severance of athletic relations with the offending institution. This action shall be 
subject to the approval of the Conference. 

6. Member institutions prohibited from appearing on any ACC or NCAA controlled television program and/or 
prohibited from participating in ACC or NCAA preseason or postseason competition, including bowl games, shall 
not be entitled to participate in the distribution of Conference funds derived from those sources during the period 
of such prohibition. 

7. Prohibition of an institution from participating in sanctioned Conference competition versus non-Conference 
teams and from sharing in the reve~me distribution derived :from the event. 
NOTE: The above would include a~r television arrangement in which the Conference is a participant. 

8. Prohibition of an institution from participating in NCAA Championships or post-season bowl games. 
9. Prohibition of an institution from receivingAtlantic Coast Conference Championship tickets or tickets to Conference 

sanctioned competition versus non-Colfference opponents. 
10. Prohibition of an institution :from sharing in distribution of other Conference income (e.g., corporate sponsorship, 

NCAA grant money). 
11. Ineligibili~7 of a team or teams for Conference championships. 
12. Determination that contests against a university on probation for violations in a sport may be determined not to 

count in Conference standings in that sport. 
13. Restriction of a coach involved in violations from any coaching for a period of time. 
14. Reduction in the number of coaches in aw sport. 
15. Reduction in the number of initial grants in football for one or more years. 
16. Reduction in the maximum allowable scholarship limits in a sport for one or more years. 
17. Disassociation of the institution from a booster club or the reorganization of such a club controlled by the 

institution. 
18. Restriction of a coach from having a television show. 
19. Restriction of a coach from summer sports camp activity. 
20. Restrict number of a coach’s remunerated public appearances. 
21. Required annual report from the coach and the athletics director conceruing the status of compliance in a sport. 
22. Cancellation of a coach’s gratuities from athletic equipment companies. 
23. Reduction of the recruiting budget for a sport or coach. 
24. Requirement that an institution show cause as to why its membership should not be terminated if appropriate 

action is not taken against a coach found to have been involved in serious financial aid violations. 
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CONSTITUTION 
Foryour convenience, any changes in the 

2011-12ACC Constitution have been umterlined.] 

Article I. NAME 

The name of this association shall be the Atlantic Coast Conference, hereinafter referred to as the Conference. 

Article H. PURPOSE 

Section H-1. General Purpose. 

It is the purpose and fimction of this Conference to enrich and balance the athletic and educational experiences of 
student-athletes at its member institutions, to enhance athletic and academic integrity among its members, to provide 
leadership and to do this in a spirit of fairuess to all. The Conference aims to: 

a. Enhance the academic and athletic achievement of student-athletes; 
b. Increase educational opportunities for young people; 
c. Foster quality competitive opportunities for student-athletes in a broad spectrum of amateur sports and 

championstfips; 
d. Promote amateurism in intercollegiate athletics; 
e. Coordinate and foster compliance with Conference and NCAA rules; 
l: Stimulate :fair play and sportsmanship; 
g. Encourage responsible fiscal management and further fiscal stabili~’; 
h. Provide leadership and a voice in the development of public attitudes toward intercollegiate sports; 
i~ Address the future needs of athletics in a spirit of cooperation and mutual benefit of the member institutions; and 
j. Promote mutual trust and friendly" intercollegiate athletic relations between member institutions. 

Section I1-2. Principle of Equity. 

The Conference and its member institutions assert the value of intercollegiate athletics to all individuals. The Conference 
and its member institutions are committed to providing equitable opportunities as required by law for participation in 
competition, administration and governance in a spirit of fairness for all. Structure, programs, legislation, ser~ices and 
policies of the Conference and its member institutions shall affirm those principles. 

Article HI. INSTITUTIONAL CONTROL 

There shall be institutional responsibiliU and control of intercollegiate athletics at: member institutions. Each institution 
is responsible for conducting its intercollegiate athletics program in compliance with rules and regulations of the NCAA 
and the Conference. The institution’s chief executive officer is ultimately responsible for the administration of all aspects of 
the athletics program, including approval of the budget and audit of all expenditures. 

The institution’s responsibility for the conduct of its intercollegiate athletics program includes responsibility for the 
actions of its staff members and for the actions of any other individual or orgalfization engaged in activities promoting the 
athletics interests of the institution. 

Article IV. MEMBERSHIP 

Section IV-1. Current Membership. 

The Conference is composed of the following institutions: 

Boston College 
Clemson University 
Duke University 
Florida State University 
Georgia Institute of Technology 
University of Maryland 
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University of Miami 
University of North Carolina 
North Carolina State University 
University of Virginia 
Virginia Polytechnic Institute & State University 
Wake Forest University 
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Section IV-2. Required Teams. 

Each member institution shall have a men’s and women’s basketball team, a football team, and either a women’s soccer 
team or a women’s volleyball team. 

Section 1¥-3. Admission of New Members. 

Prior to considering admission of new members, the Council of Presidents shall consider the desirability of 
expansion. The ramifications of conference revenues, sche&fling, student-athlete wel~hre and the pool o fprospective 
members may be considerations among other issues. A favorable vote of thi’ee-fourths of the total members of the 
Cmmcil of Presidenls is rreq~fired on the willingness of the Council to consider expansion be:[bre the conference 
can proceed to consider any candidate institutions. 

b. New members must be proposed for admissionby three members of the Council of Presidents, one ofwtfich must 
be from the prospective member’s state, if applicable. 

c. Upon proper nomination :for admission as outlined in (b), an expression of interest: :for admission by the prospective 
member institution with requested data shall be received by the Conference office. The data will be distributed to 
the chief executive officers, faculty representatives and athletics directors of all conference members. 

The prospective member shall submit to the Conference additional information regarding the institution’s academic 
and atNetic cultures. Information shall include, but is not limited to the most recent report of the accrediting 
agency for colleges and u~fiversities, the Equity in A thletics Disclosure Act (EADA) report, and the NCAA 
Committee on Athletics Certification report. 

e. A favorable vote of three-fourths of the total members of the Council of Presidents is required to extend an 
invitation for membership to the Conference. 

Participation by the new member in Conference revenues will be determined at file time of admission. 

g. Upon the admission to the Conference, a new member shall pay a fee to the Conference of at least an amount 
covering payment for a proportionate share of the ownership of all real and persmml properties held in the name 
of the Conference. 

Section IV-4. Expulsion/Suspension/Probation of Members. 

A member institution may be expelled, suspended or placed on probation by the Conference only upon the favorable 
vote of three-fourths (excluding the member under consideration) of the members. To expel means a complete severance 
from the Conference in all sports. To suspend means a tempormy severance under stated conditions from the Conference 
in one (1) or more sports. 

Among the reasons a member institution may be expelled, suspended or placed on probation for good cause is if it no 
longer participates in one or more sports which are required for membership in the Conference or if the member is required 
by the NCAA to discontinue such required sport because of violations of NCAA regulations or becomes incompatible with 
the objectives of the Conference. 

In the event of expulsion, the Conference must provide the member institution with the specific reasons for expulsion 
and one year notice (on or before August 15 of aw year in which event the expulsion shall be effective the following June 
30). The institution will be assessed or paid a proportionate share (currently one-ninth) of the fixed liabilities or assets of the 
Conference and will receive a proportionate share of that year’s distribution. 

In the event of suspension or probation, the Conference may enforce penalties immediately. 
In any sport in which a member is ineligible for postseason play because of violations of NCAA or Conference 

regulations, the member may be suspended in that sport. If suspended, the member shall not be eligible for the Conference 
championship in that sport. The institution may be required to forfeit its share of any or all Conference revenues generated 
by that sport. 
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Section IV-5. V~Tithdrawal of Members. 

To withdraw from the conference a member must file an official notice of withdrawal with each of the conference 
members and the commissioner on or before August 15 for the withdrawal to be effective June 30 of the following year. 

Upon official notification of withdrawal the member will forfeit the proportionate ownership share of all real and 
personal properties held inthe name of the Conference, be assessed a proportionate share of the Conference liabilities and 
receive 25% of its proportionate distribution share for the terminal year ending June 30. 

Article V. VOTING DELEGATES 

The members of this Conference shall be entitled to one vote each. The voting delegate shall be the representative of 
the member institution, appointed by the president, or by the duly constituted authority of the institution, and shall be a 
regular full-time member of the faculty at the time of appointment or an administrative officer in that institution. The voting 
delegate shall be one whose primary duty is not: in athletics. (Revised: ,~/lay 2008) 

Article VI. OFFICERS 

Section VI-1. Officers. 

The officers of the Conference shall be a president, a vice-president and a secretary-treasurer. The above officers must 
be voting delegates of their institutions. 

The president shall be the official representative of the Conference in all relations concerning intercollegiate athletics 
and, in cooperation with the Commissioner, shall foster compliance with all NCAA and Conference rules and regulations. 
The president shall preside at all meetings of the Conference, shall appoint standing and special committees after consulting 
with the chair of the Athletics Directors Committee and the Commissioner, and shall be an ex-officio member of all committees 
of the Conference. The president shall assure that proper notices of Conference meetings be given to the members and that 
an agenda be prepared for each meeting. The president shall have such other powers and duties as are normal and incident 
to such office (see General Policies & Procedures, Article X, regarding the President’s Award). (Revised." April 2008) 

The vice-president shall perform the duties of the president, until the next election, in the latter’s absence or disability, 
or when the presidency is vacated. 

The vice-president shall assist the president in the performance of Conference business when necessary and shall 
have other powers and duties as may be conferred by the president or by the Conference. 

The secretary-treasurer shall have supervisory responsibility of all records of the Conference, shall review the records 
of all meetings of the Executive Committee, shall report at each regular meeting the decisions of the Executive Committee 
rendered since the last regular meeting, and shall submit at the annual meeting a detailed statement of all receipts and 
disbursements of Conference funds. All accounts are to be audited by a certified public accountant. 

Section VI-2. Election of Officers. 

Officers of the Conference shall be elected at the meeting in May and shall continue in office from July 1 through June 
30. Candidates for office must have served a minimum of two (2) years as a voting delegate to be eligible :for an office. 

Officers shall be elected according to a rotation determined by constituent members and on file in the Conference 
office. Generally, each year, the current vice-president becomes the new president and the current secretary-treasurer 
becomes the new vice-president. A new secretary-treasurer is nominated and elected based on who is next in line for the 
position according to the Conference rotation. 

If the president’s position becomes vacant during the middle of a term of office, the vice-president shall assume the 
presidency of the Conference. If deemed necessary by the president, other vacant offices occurring between the meetings 
of the Conference shall be filled by the Executive Committee. 

The Executive Committee shall approve any needed adjnstments to the rotation cycle. A new member to the Conference 
shall be added to the end of the rotation cycle. (Revised." Ma.v 2006) 

Article VII. COUNCIL OF PRESIDENTS 

The Council of Presidents shall be composed of the chief executive officer from each member institution and shall have 
the complete responsibility for and authority over the Atlantic Coast Conference. The Commissioner shall serve on the 
Council as an ex-officio, non-voting member. 
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The chair of the Council shall rotate among the voting membership on an almual basis and shall be chosen from an 
institution other than those already represented on the Executive Committee. 

The Council shall meet once in the fall (the second Tuesday and Wednesday in September) and once during the Men’s 
or Women’s Basketball Conference Championship, alternating almually. The meeting during the Championship shall also 
include the faculty athletics representatives, athletics directors and senior woman administrators. 

Article VIII. EXECUTIVE COMMITTEE 

The Executive Committee shall be composed of the president, the vice-president, the secretary-treasurer, the immediate 
past president, and the chair of the Council of Presidents. In the event the immediate past president ceases to be a 
representative of the Conference, a member-at-large shall be chosen by the Conference to serve on the Executive Committee. 
The Conunissioner and the chair of the Athletic Directors shall ser~’e as ex-officio members without vote. 

The Executive Conmfittee shall transact the necessary business of the Conference between regular meetings of the 
Conference, subject to approval of the voting delegates at the next regular or special meeting. The Executive Committee is 
also charged with overseeing the management and operation of the Conference in accordance with its Constitution and 
Bylaws. 

A member institution may appeal to the Conference any decision or action of the Executive Committee. 
The Executive Committee may establish changes in the procedures for the general conduct of the Commissioner’s 

office. 
The Executive Committee shall meet at least two (2) weeks prior to the May meeting to review the budget prepared by 

the Commissioner and recommend a budget for the forthcoming year to the membership for approval at the May meeting. 
The Executive Conunittee shall conduct a mid-year budgetary review. 

Article IX. CO~ISSIONER 

There shall be a Commissioner who shall be elected by a vote of three-fourths of the Council of Presidents at any 
regular or special meeting. The Commissioner shall serve as the chief administrative officer of the Conference and shall be 
responsible to the Executive Committee. The Commissioner shall ensure adherence to the principles of the Constitution and 
Bylaws by all members of the Conference. 

The Commissioner shall perform such duties as are prescribed in the Bylaws and such other duties as may be prescribed 
by the Executive Committee. The Conmfissioner shall have the powers necessary for the effective performance of the 
Commissioner’s duties. 

Article X.AMENDMENT 

Section X-1.Amendment Procedures. 

This Constitution may be amended at any regular or special meeting by three-fourths of the members. The proposed 
amendment shall be submitted, in writing, four weeks before the meeting, through the commissioner to the Constitution and 
Bylaws Conm~ittee for review. The Conunissioner shall send complete copies of the proposed amendments to all members at 
least fifteen (15) days before the meeting. 

Section X-2. Effective Date. 

Any amendments to the Constitution and Bylaws are effective July 1 following enactment, unless provided otherwise. 

22 



ATLANTIC COAST CONFERENCE 

S 
[Note: I;oryour convenience, any changes m the 

2011-I 2 ACC Bylaws have been underlined.] 

A~icle L SPORTSMANSHIP PRINCIPLE 

It shall be the responsibility of each member institution to insure that all individuals associated with the athletics 
program of that institution conduct themselves in a sportsmanlike manner when representing their university. U ~tsportsmanlike 
conduct, when demonstrated by al\v pare.- associated with a member institution, will not be tolerated and may subject the 
individual to disciplinary action. The member institution with which the individual is associated may also be subject to 
disciplinary action if it is found that the institution’s actions, or :failure to act, substantially contributed to the individual’s 
misconduct. The duties with regard to sportsmanship of member institutions, the Commissioner, coaches, student-athletes, 
band members, cheerleaders, mascots and officials are elaborated inthe Sportsmanlike Policy inthe Sports Operation Code. 

Public criticism of officials or comments evaluating the officiating of particular contests is not: in the best interest of 
intercollegiate athletics. Institutional personnel are prohibited, therefore, from commenting on officiating, other than directly 
to the Conference office. (See Article I in the Sports Operation Code for the Sportsmanlike Policy.) 

Article II. NCAA REGULATIONS 

The Conference and each of its member institutions shall be members o:f Division I Football Bow1 Subdivision of the 

NCAA. Member institutions are bound by NCAA roles and regulations, unless Conference roles are more restrictive. 

Article Ill. OFFICE OF THE COMMISSIONER 

Section III-1. Duties of the Commissioner. 

The Conwnissioner’s duties slmll include: 

a. CHIEF ADMINISTRATIVE OFFICER. Serve as the chiefa&ninistrafive officer ofthe Conference. 

b. CONFERENCE RULES AND REGULATIONS. Interpret and elfforce all rules and regulations of the Conference and 
of the NCAA. This responsibility includes, but is not necessarily limited to, broad discretionary powers to supervise 
investigations, hold hearings and impose tempora~" or permanent measures against member institutions, personnel, and 
student-athletes for conduct judged to be in violation of the spirit as well as the letter of Conference Constitution and 
Bylaws. The above shall be carried out under procedures as set forth in the Conference Bylaws. 

c. EQUITY: Implement and advocate the principle of equity. 

d. COMMITTEE MEMBERSHIE Serve as an ex-officio, nonvoting member of the faculty athletics representative’s, 
Executive and athletics director’s committees, Council of Presidents and all other Conference committees. 

e. MEETINGS. Issue the call for regular and special meetings of the faculty athletics representatives, athletics directors 
and the Executive Committee. Make arrangements for the meetings of these groups, and for such meetings of the coaches 
or other employees of the athletics administration as may be authofizedby the attfletics directors, andbe responsible for the 
publication and distribution of all minutes setting forth actions by aw of these groups. 

f. CONSTITUTION AND BYLAWS. Reprint: the Constitution and Bylaws from time to time as may be necessary; and 
distribute copies as appropriate to each member institution’s chief executive officer, faculty athletics representative, athletics 
director and senior woman administrator. 

g. ATHLETICS PROBLEMS. Study athletics problems of the Conference, offer advice and assistance intheir solmion, 
and encourage and promote friendly relations among the member institutions, student-athletes and alumhi. 

h. OFFICIATING Assign football and basketball officials for all gaines between member institutions. Assigmnents also 
may be made for non-conference football and basketball games and for other sports when requested. The Commissioner is 
authorized to expend rinds from his budget for the improvement of officiating. 
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i. AWARDS AND TROPHIES. Purchase awards and trophies presented by the Conference. 

j. PUBLICITY. Conduct, through the print and electrmfic media, periodicals, various meetings and the general service 
of the Conference office, a continuing educational program to promote the development of better sportsmanship, respect 
for the amateur spirit, and understanding of the values of competitive athletics, and exert all reasonable effort to acquaint 
the public with the ethics and high ideals which motivate the Conference in its conduct of intercollegiate atlfletics. 

k. INCOME PRODUCING PROJECTS. Initiate and formulate, for the Conference, income producing projects. 

1. SCHOOL VISITS. Visit each Conference school at least once eachyear to inquire into and observe the operation of 
its intercollegiate attfletics program. 

m. ASSISTANCE TO NON-MEMBERS. Stand ready to render assistance to non-member institutions when solicited. 

n. CONFERENCE EMPLOYEES. Select and engage assistants and employees to assist in canying out the above 
described activities; to choose titles for conference employees; and to fix their compensation within the limits of the 
approved budgets. 

o. EXECUTE CONTRACTS. Unless otherwise provided in the Bylaws, the Commissioner has the power to execute 
contracts. 

p. CONFERENCE BUDGET. Present a budget for consideration to the Executive Conunittee at least two weeks prior to 
the May meeting of the Conference. This budget requires Conference approval. 

q. OTHER DUTIES. Perform such other duties as the Council of Presidents, faculty athletics representatives, the 
athletics directors or the Executive Committee may direct or as required in Articles VIII and IX in this section. 

Section III-2. Commissioner’s Contract, 

The Commissioner shall be paid a salary to be determined by the Conference. The term of the contract, including fringe 
benefits, shall be recommended by the Executive Committee and approved by two-thirds of the members of the Council of 
Presidents. 

Section III-3. Office of the Commissioner. 

The Office of the Commissioner shall be located at a place designated by the Conference. 

Article W. GOVERNANCE 

Section IV-lo Organization. 

Each member institution will have one represenlalive with voting power in each of the following governance groups: 
(Ad~l~ted." 3day 2009) 

a. Council of Presidents 
b. Faculty Athletics Representatives 
co Directors of Athletics 
d. Senior Woman Administrators 

Section P~z-2. Str~cture. 

The Council of Presidents snail have the complete responsibility for and authority over the Conference. The Executive 
Committee shall transact the necessaD~ business oflhc Conference bem, een regular meetings of the Confemnce~ subjecl to 
approval of the voting delegates at the next regular or special meeting, as well as oversee the ma~mgement and operation of 
the Conference in accordance with its Constitution and Bylaws. The faculty athletics representatives, as voting delegates, 
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per Article V of the Constitution, shall take final action on conference nmtters only during joint business sessions. See the 
governance structure detailed in Appendix I of this section~ CJldoioWd: :Liar 20OR) 

Section iV-3. Conference Meeting Dates and Sites. 

The facul~ athletics represematives, athletics directors and senior woman administrators shall hold the annual 
Conference business meeting in May. Business meetings are also held in October and December. (Revised." May 2009) 

a. COUNCIL OF PRESIDENTS. The Council shall meet once in the fall and once during the Men’s or Women’s 
Conference Basketball Championship, alter~mting am~ually. The meeting during the Championship shall also include the 
faculty athletics representatives, athletics directors and senior woman admiNstrators. 

b. REGULAR MEETINGS. All of the gover~mnce groups shall meet three times each year in October, April and May. 
Each group shall meet separately before convening in a joint business session. 

c. FALL MEETINGS. This regular annual meeting of the fac~flty athletics representatives, athletics directors and senior 
woman administrators shall be held m October at the institution of the current conference president. 

d. LEGISLATIVE MEETING. Ammally the faculty attfletics representatives and senior woman administrators shall 
meet jointly in December, at the site of the ACC Football Championship Game, to discuss and formulate conference 
positions on proposed NCAA legislation~ 

e. WINTER MEETINGS. Ammally the faculty athletics representatives and the athletics directors shall meet separately 
and jointly in Janua~/February~ 

f. APRIL MEETINGS. This regular annual meeting of the faculty athletics represematives, athletics directors and 
senator woman admi~istmlors shall be in April and shall coincide with the ACC Post-Graduate Scholar-Athlete Banquet. 

g. SPRING MEETINGS. This regtflar annual meeting of the facul~" athletics represematives, athletics directors and 
senior woman administrators shall be held in May~ 

h. ADDITIONAL MEETINGS. Additional meetings may be called by the presidem or Commissioner as deemed 
nccessa~ or purstmnt to wrilten request of nol less lhan two-thirds of the members. In either case, the call shall stale the 
reasons for the meeting. The site of the meeting will be determined by a vote of the Conference. Conference business may 
also be conducted by teleconference when authorized by the president or Commissioner. 

Section IV-4. Quorum. 

To constitute a quorum for the transaction of business at a meeting of the Con~?rcnceo m, oqhirds of the member 
institutions m:ust be represented by voting delegates, 

Article V. FINANCES 

Section V-1. Conference Budget. 

The Finance Committee, comprised of one representative from each member institution, shall participate with the 
Conference office staff and Commissioner in preparing the annual operating budget for the forthcoming year. Once this 
budget process is complete, the Committee will request that the Commissioner fol~vard the final draft budget to the 
Executive Committee and all twelve (12) institutions for review at least two (2) weeks prior to the May meeting of the 
Conference. The Executive Committee will reconunend the final budget for approval at that meeting. The Conference budget 
shall include a ten (10) percent contingency amount. (Editorial Revision: 2008) 

25 



ATLAN’r~C COAST CONFERENCE 

Section V-2. Distribution of General Revenue. 

The Conference shall distribute its revenue, including but not limited to revenue from television receipts, Conference 
championships, participation in preseason or postseason competition, and interest from Conference funds on deposit, 
according to the provisions set forth in tiffs Article. 

Before distributing the revenue to each institution, the Conference shall deduct the funds reserved for the budget for 
the following year, including the ten percent contingency amount. Unless otherwise specified in this Article, the remainder 
of the Conference revenue shall be divided equally among the Conference members and distributed in shares to each 
member by June 1, or the first business day following June 1, in accordance with the distribution plan approved annually by 
the Executive Comnfittee. 

Any distributable funds not received in the Confercnce office by June 1 will be distributed equally upon receipt. 
If income sources do not provide necessaty funds for the operation of the Conference office, an assessment shall be 

levied upon the member institutions in equal amounts. 

Section V-3. Conference Resettle. 

The Confcrence shall maintain a reserve equaling one times the Conference approved annnal operating budget. Any 
distribution of excess funds to the member schools shall be equal and calculated annually based on the Conference’s 

annual audited financial statements as follows: (Revised." October 2008) 

1. Total unrestricted net assets, net of property and equipment, less accumulated depreciation. 
2. Less the reserve as defined above. 

Section V-4. Postgraduate Scholarships. 

The Conference shall add the money received from player of the game awards presented during televised Confcrence 
football and men’s basketball games and other money as determined by the Executive Committee to the funds used for the 
Conference Postgraduate Scholarships. 

The scholarships are awarded to student-athletes who have completcd their undergraduate degrees and who plan to 
attend a graduate program within three (3) years. 

Section V-5. Employee Insurance. 

The Conference shall be insured against dishonesty and theft by the Commissioner and any Conference employee and 
the cost of the insurance shall be paid from Conference funds. 

Section V-6. Indemnification and Liability. 

The Conference shall indemnify the faculty athletics representatives, the chief executive officers, the athletics directors, 
the senior woman administrators, the Commissioner, and the Conference st’aft against all costs (including attorney’s fees), 
expenses, judgments, fines, and other amounts reasonably incurred by any or all such persons, or any of them, in connection 
with any claim, demand, suit, or proceeding, civil or criminal, arising out of and related to the interpretation or enforcement 
of the Conference rules where the person to be indenmified acted in good faith and in a manner reasonably believed by such 
person to be in the best interest of the Conference and to be authorized by the rules of the Conference. 

Section V-7. Distribution of Revenue from the NCAA Men’s Basketball Championship. 

All receipts from the NCAA Men’s Basketball Championship (six-year performance hiStOl?." and broad base programs) 
will be divided equally among the member institutions after payments to the participating teams as outlined below. 

A team participating in the first round of the Men’s Basketball Championship will receive $40,000. Ateam participating 

in the second/third rounds will receive $40,000. Any team advancing beyond the third round and playing east of the 
Mississippi will receive an additional $45,000. Any team advancing beyond the third round and playing west of the 
Mississippi will recieve an additional $55~000. If a team advances to the Final Four, it will receive an additional $85,000 if 
playing east of the Mississippi and $95,000 if playing west of the Mississippi. 
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A team participating in the Women’s Basketball Championship will receive $25,000. A team advancing to the Regional 
will receive an additional $25,000 (for a total of $50,000). If a team advances to the Final Four, it: will receive an additional 
$50,000 (for a total of $100,000). Exception: if an ACC team hosts a first and second round site, and their team plays at that 
site, the institution would not receive the initial supplemental distribution. (Adopted: October 2007, Editorial Revision: 

2011) 

Section V-8. Distribution of Revenue from the National Invitational Tournaments. 

A team participating in the preseason or the postseason National Invitational Tournaments shall keep all game receipts. 

Section V-9. Distribution of Revenue from Postseason Football Games. 

All receipts from postseason football games will be divided equally among the member institutions after payments to 
tire participating teams. Expense allowances will be provided to all teams participating in a postseasonbowl game. The base 
expense allowance for all Conference bowl games is $1.1 million. BCS bowl games’ base expense allowances range from $1.7 
million to $2.1 million depending on the bowl game. Amounts are then adjusted in increments of $25,000 depending on travel 
distance between the institution and tire bowl game site. Actual expense allowances are described in Appendix II of this 
section. (Revised." December 2005, May 2008, May 2010; 37C~L4 Revision: 2008) 

Should a team participate in a game not specified in Appendix II, distribution and expenses will be deternfined at a 
meeting of the Conference. Conference schools who participate in post-seasonbowl games are responsible for the sale of 
the first 6,000 tickets. After 6,000 tickets, the Conference will share in the expense of unsold tickets (calculated at the lowest 
ticket price available) as lbllows: 

a. From 6,001 through 7,000 tickets, the Conference will pay 50% of ticket cost. 

b. From 7,001 through 8,000 tickets, the Conference will pay 75% of ticket cost. 

c. From 8,001 through the contracted guaranteed amount of tickets at the respective bowl game, the Conference will 
pay 100% of ticket cost. 

Any funds designated by the preseason or postseason game specifically for nonathletic scholarships will go directly 
to the participating institution and will not be included in the Conference revenue distribution. 

Section V-10. Eady Distribution of Football Television Receipts. 

A member institution may elect a February distribution of football television receipts. The Commissioner shall poll the 
member institutions in September to determine whether they wish to receive an early distribution of the television receipts. 
This distribution will be made when the Conference office receives all of the funds due from the national networks. 
Institutions electing early distribution will not receive interest payment on the balance of funds left on deposit from national 
network receipts. 

Section V-11. Payment of Expenses. 

a. MEETINGS. Among the meetings for which the Conference will reimburse business-related expenses for institutional 
personnel are: (Revised." May 2008, May 2010) 

1. Wimer Conference Meetings (JanuaryiFebrualy): FAR (and adult guest), AD (and adult guest) 
2. CEO Meeting (March Men’s/Women’s Basketball Tournamem): CEO, FAR, AD, SWA 
3. April Conference Meetings: AD, FAR, SWA 
4. April SWAiAssistantiAssociate AD Meeting: SWA, one selected Assistant/Associate AD 
5. Annual Spring Conference Meetings (May/June): FAR (and adult guest), AD (and adult guest), SWA (and 

adult guest), head football coach (and adult guest), head men’s basketball coach (and adult guest), head 
women’s basketball coach (and adult guest) 

6. Division IA FAR Spring Board Meeting: FAR representative to the Division IA FAR group 
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7. Fall CEO Meeting (September): CEO, FAR Chair, AD Chair 
8. Fall Conference Meetings (October): FAR, AD, SWA, SAAC Member 
9. FARAMeeting (November): Conference Secretary-Treasurer 
10. Legislative Meeting (December Football Championship): FAR, SWA (and adult guest) 
11. Other Meetings: For a called Conference meeting, the school designated attendee(s) only shall be reimbursed 

for business-related expenses. 

All service groups, except compliance coordinators, will meet once per year and will be reimbursed for that meeting. 
Compliance coordinators will meet twice per year. One individual from each school will be reimbursed for all service groups 
meetings. Service groups include: academic advisors, compliance coordinators, development directors, facilities and 
operations directors, student-attflete development coordinators (life skills coordinators), marketing directors, ticket nkanagers, 
sports information directors, athletic trainers, associate/assistant athletics directors and video services directors. (Revised." 
~lay 2011) 

b. EVENTS. Among the events for which the Conference will reimburse business-related expenses for institutional 
personnel are: (Revised." October 2008) 

1. ACC Football Championship: CEO (and adult guest) AD (and adult guest) 
2. Conference Champion Bowl or participating school’s bowl (three night allowance): CEO (and adult guest), 

FAR (and adult guest), AD (and adult guest), SWA (and adult guest) 
3. Conference Champion Bowl only: Head football coaches (and adult guest) 
4. ACC Men’s Basketball Championship: CEO (and adult guest), FAR (and adult guest), AD (and adult guest), 

SWA (and adult guest) 
5. ACC Women’s Basketball Championship: CEO (and adult guest), FAR (and adult guest), AD (and adult 

guest), SWA (and adult guest) 

The chair(s) and vice-chair(s) of the sports committees will be reimbursed for business-related expenses incurred while 
attending the Championship. Business-related expenses are defined as meals, lodging (single or double room rate) tips and 
gratuities, and transportation [coach airfare, taxi, car rental plus gas, personal auto (current IRS mileage allowance)]. 

Section V-12. Football Ticket Return Policy. 

Two (2) weeks prior to the date of the game, the visiting institution should retain no more than 500 unsold tickets from 
the original ticket allotment sent by the home team. The remainder should be overnighted to the host institution at that time. 
Three (3) days prior to the game day, the visiting institution may return no more than 150 unsold tickets from the above- 
mentioned allotment, which should be overnighted to the host institution’s ticket office for next moruing delivery. Following 
the game, the visiting institution will be allowed to return up to 100 unsold tickets plus any unused band tickets. 

The host school may modify the above policy to be less restrictive if circumstances allow. 

Section V-13. Amendment Procedures. 

Article "v: (Finances) of this section may be amended at aw regular or special meeting by two-thirds of all members. 
(ddopWd." April 2006) 

Article VI. RULES OF ELIGIBILITYAPPLICABLE TO ALL SPORTS 

Section VI-I. Conference Initial-Eligibility Rule 

A nonqualifier whose first full-time collegiate enrolhnent occurs at anACC institution shall notbe eligible for competition, 
practice, or attfletically related financial aid at any conference institution. On an annual basis, a confercnce member may 
permit a maximum of four nonqualifiers (two in men’s sports and two in women’s sports with no more than one in a~~ single 
sport) who have been granted a partial waiver by the NCAA Initial Eligibility Waiver Connnittee permitting them to receive 
athletic aid and/or practice per NCAA rules and whose first full-time collegiate enrolhnent occurs at an ACC institution. 
(Revised: February 2006) 

28 



ATLANTIC COAST CONFERENCE 

A nonqualifier who transfers to a conference institution from a two-year college must have gradnated with an AA 
degree (or equivalent), satisfactorily completed a minimum of 48 semester or 72 quarter hours with a cunmlative GPA of 2.0 
on transferable degree credit acceptable toward any baccalaureate degree program at the certifying institution, and have 
attended the two-year college that awarded the AA degree (or equivalent) as a full-fune student for at least three semesters 
or four quarters (excluding summer terms) in order to be eligible for competition, practice, and athletically related financial 
aid. (Revised." October 2007, ~,~ay 2008) 

A nonqualifier who transfers to a conference institution from a four-year college outside the ACC must, in addition to 
meeting all NCAA rules regarding such transfers, have satisfactorily completed 48 semester or 72 quarter hours with a 
cumulative GPA of 2.0 on transferable degree credit acceptable toward any baccalaureate degree program at the certifying 
institution, and have attended the ium~ediately preceding four-year college as a full-time student for at least three semesters 
or four quarters (excluding summer terms) in order to be eligible for competition, practice, and athletically related financial 

aid. (Revised." October 2007) 
A nonqnalifier who transfers to a conference institution from a two-year college, subsequent to attending a four-year 

college outside the-ACC, must meet all NCAA rules regarding 4-2-4 transfers. 
Upon written application and good cause shown, the faculty representatives, acting as a committee of the whole, shall 

have the authority to grant exceptions to this rule based on objective evidence that demonstrates circumstances which 
warrant the waiver of the normal application of this rule (e.g., the student’s overall academic record, whether the student 
was recruited by the institution). An approved waiver requires an affirmative vote of two-tlfirds of the member institutions, 
with the involved institution being eligible to participate in the discussion but not in the final vote. A written summary of the 
faculty athletics representatives’ decision will be distributed to all Conference members and kept on file in the Conference 
office. 

a. INTERNATIONAL TRANSFER EXCEPTION. An international transfer student-athlete who did not take a 
standardized test before enrolling full-time at an international collegiate institution shall be inunediately eligible for financial 
aid, practice and competitiol~, provided the student-athlete meets all NCAA four-year college transfer requirements and the 
student-athlete was not recruited by any institution prior to enrolling full-time at the international collegiate institution. The 
student must demonstrate foreign residency and attendance at the foreign institution. (Adopted." May 2008," Editorial 

Revision: 2010) 

b. MALE PRACTICE PLAYER EXCEPTION. Male practice players are exempt from the conference initial-eligibility role 
provided the student meets all NCAA eligibility requirements. (Adopted." May 2008) 

Section VI-2. Intra-Conference Transfer Rule. 

A student-athlete who transfers directly to an ACC institution from another ACC institution and who was recruited by 
the institution from which they are transferring, lbr whom the athletics department interceded in the admissions process, or 
who received any athletically related financial aid during the academic year immediately" prior to the transfer is required to 
complete one (1) academic year (two full semesters or three full quarters) of residency at the certifying ACC institution 
before being eligible to compete for or to receive athletically related financial aid from the certifying institution. Such an 
academic year of residency shall count as one of the student-athlete’s four (4) permissible seasons of competition permitted 
under NCAA legislation. During such a year of residency, the student-athlete is permitted to practice pursuant to NCAA 
eligibility rules regarding practice eligibility. A transfer student-athlete admitted after the lwelfth day of class may not utilize 
that semester or quarter for the purpose of establishing residency. Waivers of this ACC rule may be considered by the ACC 
faculty athletics representatives, acting as a committee of the whole, provided the student-athlete has qualified for an 
exception or waiver of the NCAA lbur-year college transfer rule. Further, the waiver request must demonstrate objective 
evidence that proves the student-athlete’s extraordinary personal hardship necessitates the transfer to another ACC 
institution. (Revised: February 2006, October 2008) 

a. GRADUATION EXCEPTION. A student-atlflete who receives a baccalaureate degree at one member institution and 
who has been admitted into a gradnate degree program at another member institution may transfer to another member 
institution without being subject to the intra-conference transfer nile. NCAA transfer regulations would apply. (Revised." 
February 2006) 
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Section VI-3. Intra-Conference National Letter of Intent Rule. 

An individual who signs a valid National Letter of Intent with an ACC institution and does not satisfy the one-year 

attendance requirement or the Junior College gradnation provision of the National Letter of Intent may not represent 

another ACC institution in intercollegiate athletics competition until the individual has completed one (1) fifll academic 

years of residence at the latter ACC institution and shall be charged with the loss of one (1) season of eligibility in all sports. 

An individual receiving a complete release per Item 5 of the National Letter of Intent may not represent another ACC 

institution in intercollegiate athletics competition until the individual has completed one full academic year at the latter ACC 

institution and shall be charged with the loss of one season of eligibili~T in all sports. Waivers of the ACC rule must 

demonstrate objective evidence that proves the student-athlete’s extraordina~7 personal hardship necessitates the transfer 

to another ACC institution. These waivers may be considered by the ACC faculty attfletics reprcsentatives, acting as a 

committee of the whole, tufty after all appeals to the National Letter of Intent Steering Committee and the National Letter of 

Intent Appeals Committee have been processed. (Revised." April 2007, October 2008) 

Section VI-4. Medical Hardship Waivers. 

The Office of the Commissioner has the authority to administer all requests for medical hardship waivers per NCAA 
legislation. Institutions should submit such waiver requests on a form prescribed by the Conference office. All waiver 
requests received by the Conference should be complete upon submission and contain all the necessao~ and required 
NCAA and Conference documentation. 

a. APPEALS. An institution nmy appeal the decision of the Office of the Comnfissioner to the facul~, athletics 
representatives. If an institution wishes to appeal, a written appeal must be received in the Co~tli:rcnce office witNn 30 calendar 
days from the date of the original decision letter. The faculty athletics representative from the institution appealing the 
decision will present the appeal to the entire council of faculty athletics representatives for vote. The decision of the faculty 
athletics representatives will be final, subject only to an appeal to tbc NCAA. 

Section VI-5. Documentation of Summer Employment and Automobile Owne~hip. 

Each member institution shall document ammally information regarding various aspects of summer employment and 
automobile ownersNp or usage for all full grant-in-aid recipients. Specific information prescribed by the Conference office 
is required to be included on institutional fonnso (Revised." ,~ia.v 200,q) 

Section VP6o Eligibility. 

a. ELIGIBILITY CERTIFICATION. It is the responsibility of each institution to certify its student-athletes in 
accordance with all applicable conference and NCAA eligibility requirements prior to allowing the student-athlete to 
represent the institution in intemollegiate competition. 

b. FORFEITURE OF GAMES. When a player is found to be ineligible for intercollegiate athletics, all athletic contests 
in which the student-atNete has participated, after the date of the act or condi lions which rendered the individual ineligible, 
may be forfeited to the respective opposing team or teams, and any individual championships may be forfeited. 

Section VI-7. Exceptions. 

Exceptions to the above rules of eligibili~, nmy be allowed in individual cases in wNch the circumstances are extremely 
unusual and in which the exception will be in accord with the spirit and intent of all rules and regulations concerning 

eligibility’. 

Article’~qL ASSIGNING OFFICIALS 

The Conference office shall be responsible for the assigmnent of officials in the following sports: baseball, men’s and 
women’s basketball, :field hockey, football, men’s and women’s soccer, softball and volleyball. In no event shall officials be 
employees of the Conference. 
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Article VIII. ENFORCElVlENT PROCEDURE 

Section VIII-1. Alleged Violations. 

The Commissioner may receive and investigate reports of alleged violations of roles and regulations of the Conference 
and of the NCAA and may interpret and rule upon such. 

In order to prevem escalation of iNra-co~emnce problems and continuation of violations, the following procedures 
are mq~imd: 

a. An inquiry or report of alleged violations by a Conference member should be sent from a senior level attfletics 
admiNstrator or compliance director from the institution making the allegation to a senior level athletics administrator or 
compliance director at the institution to which the allegation is made. In addition, the insti~mion making the allegation 
should noti~ the Conference office. If the above option is followed, the institution making the allegation is considered 
party to any investigation and shall receive subsequent infommtion as outlined in (c) below. An institntion may also utilize 
the conference compliance staff to communicate allegations from one Conference member to another; however, in this 
instance, the institution is not considered paw to any investigation and shall not receive subsequent information. In either 
case~ all findings should be reported to the Commissioner. 

b. The institution against which the allegation is made should consult with the Conference to procure advice and 
guidance in how to conduct the investigation, bnt shot~ld not rely npon the Conibrence to assist in the actual investigation. 

c. O~lly the institution which made the allegation shall receive periodic progress reports throughout the investigation 
along with a final report at the conclusion of the investigation. That institution° shall not, however, release aw infommtion 
it receives to any other instiImion or entity. Violations of this will result in forfeiture of any subsequent in~’ormation 
regarding the investigation or other sanctions. 

d. Once the investigation has concluded, the institution shall report its findings and, if applicable, any action taken to 
the Conference and/or NCAA. Subsequent to any decision or determination by the Conference and/or NCAA, only the 
institntion wNch made the allegation shall receive a final repor~ that shall include the following: 

1. Facts of the case as discovered through the investigation 
2. Findings based upon the facts presented 
3. Action and/or penal ties taken 

Section VHI-2. Investigations. 

The Commissioner is the principal enforcemem officer of the Conference Rules and Regulations but shall not undertake 
significant investigative responsibilities except in a supervisory capacity. Upon the request of the athletics director or 
faculty representative of any member institution showing reasonable grounds or upon the Commissioner’s own initiative, 
the Commissioner shall initiate such investigation as may be necessaly to determine whether there has been a violation. As 
part of such an investigation, the Conference office should assist the institution in: 

a. Determining whether the potemial violation will be viewed as secondaly or major by the NCAA Enforcemem Staff: 

b. Idemi~ing any mitigating circumstances; 

c. Determining the appropriate institutional action that should be taken to remedy the situation; 

d. Determining appropriate penalties that would likely be accepted by the Enforcemem Staff, the NCAA Conmfittee on 
Infractions, the NCAA Student-Athlete Reinstatement Staff, or the NCAA Student-Athlete Reinstatement Conmfittee; 

e. Processing secondaty violations through correspondence to the Enforcemem Staff; 

f. Processing major violations through summa~ disposition, or Committee on Infractions; or 

g. Processing any eligibility appeals through the NCAA-Studem-Athlete Reinstatemem Staff or the NCAA Studem- 
Attflete Reinstatement Committee. 
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Section VIII-3. Hearings. 

ff the investigation reveals that a violation may exist, the Commissioner shall inform the presidem, the faculty athletics 

representative, and the athletics director of the member institution involved, and afford an opportunity to be heard. 

The Commissioner may elect to hear those cases deemed to be secondary in nature. Such hearing may be conducted 

by an assistam commissioner designated by the Commissioner. If after a hearing or failure of an institution to appear for a 

heating, the Commissioner concludes there is a violation, the Commissioner is empowered to impose penalties such as, but 

not limited to, those listed in Appendix I of the Committees section. 

All other cases will be heard by the Executive Conunittee. That body shall have the same power as the Commissioner 

to impose penalties. No representative of the institution for whom the hearing is being held shall have membership on the 

heating body. The institution and any employee or student-athlete involved ill the case shall have an opportunity to be 

heard and to be represented by legal counsel. The decision of the hearing body must be rendered within one week after the 

hearing. 

Section VHI-4. Unsportsmanlike Conduct. 

The Commissioner is authorized to investigate cases involving unsportsmanlike conduct of coaches, institutional 
officials or participants on teams representing member institutions and, if snfficient evidence is found that they have been 
guilty of unsportsmanlike conduct, the Conunissioner is authorized to impose such penalties as in his judgment the case 
warrants. 

Section VIII-5. Penalties. 

Penalties imposed by the Commissioner shall become effective immediately and shall remain in effect until and unless 
set aside by the Conference on appeal. 

Section VllI-6. Enforcement Reports. 

The Commissioner shall upon request, report to the Conference ill executive session the results of any ilwestigations 
into violations of Conference rules and regulations. 

Article IX. APPEALS 

Section IX-1. Appeal Procedures. 

The decision of the Commissioner or the Executive Committee in any proceedings under Article VIII may be appealed. 
Such appeal must be made by the institution involved within fourteen (14) days after receiving, by registered mail, the 
notice of such action. Appeals from decisions about interpretations or violations of the Conference rules and regulations, 
or penalties imposed under these rules, shall be made to the Conference through the Conference president. 

a. Final appeal of decision made by the commissioner normally is heard by tile Executive Committee; however, at: the 
request of the appealing institution, the Conference will hear the appeal in lieu of the Executive Committee. 

b. Final appeal of a decision made by the Executive Committee normally is heard by anAppeals Committce consisting 

of the past-president of the Conference from the Executive Committee, those faculty athletics representatives who are not 

members of the Executive Colmnittee, and two athletics directors appointed by the president in such manner that no member 

institution will have both its faculty athletics representative and athletics director serving oil the Appeals Committee. At: the 

request of the appealing institution, the Conference will hear the appeal in lieu of the Appeals Committee. 

c. The committee hearing the appeal may, if it so chooses, modi~ the decision as to guilt and/or penalty but may not 
increase the penalty. 

d. Appeals shall be limited in scope and will not constitute a new complete hearing of the case. Notice of appeal shall 
state specifically the findings of violations or penalties or both on which the appeal is being made and the reasons why 
these items are being appealed. 
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Section IX-2. Appellate Decision. 

The decision as to the appeal shall be rendered only after affording a~r institution, employee, or student-athlete 
involved in the appealed portion of the case an opportuni~7 to be heard and to be represented by legal counsel and must 
be rendered within one week afler the hearing of the appeal. Such decision is final and is not subject to further appeal except 
under provision of Section IX-3 (New Evidence or Prejudicial Error). 

Section IX-3. New Evidence or Prejudicial Erron 

The Executive Committee shall consider a request to reopen a case upon receipt of new evidence of fact or of prejudicial 
error in the hearing or appeals procedure. A decision not to reopen a case is not subject to further appeal. 

Article X. TELEVISION POLICY 

Section X-1. Conference Package Contracts. 

The Television Committee is authorized to negotiate the terms and conditions of contracts involving telecast of 
packages of football games and men’s basketball games. Such contracts shall be submitted to the member institutions for 
approval, disapproval or suggestions and recommendations, consistent with the terms of Conference contract policy as 
described in Section X-3 (Conference Television Contract Policy). 

Section X-2. Revenues From Sale of Rights to Package. 

All revenues from sale of rights to the Conference television packages referred to in Section X- 1 (Conference Package 
Contracts) shall be deposited with the Conference office. 

Section X-3. Conference Television Contract Policy. 

Negotiations for futnre television contracts shall be condncted by the Commissioner with inpnt from a television 
subcommittee appointed by the Commissioner, in consultation with the President of the Conference. The subcommittee 
shall be comprised of represematives from facnl~" athletics representatives, athletics directors and senior woman 
admini strators~ 

Discussions and recommendations from the television subcommittee will be reproved out to the fifll television committee. 
The television corm~ittee will review the proposed terms and conditions of the agreemem(s) and make their recommendations 
to the faculty athletics representatives for their consideration and approval by two-thirds vote of the members of the 
conference. 

If practicable, television contracts should be in written form and signed by the participating parties within 60 days of 
the time of the agreement. If possible, said contract(s) shall be signed no later than 30 days prior to the first televised event 
of st)orts covered within this agreement. (Adopted: May 1992, Revised: Jammry 201@ 

Section X-4. Good Faith Effort not to Compete with Package. 

The Conference members will nmke every good faith effort not to participate in a football or men’s basketball game that 
will be televised in conflict: with any of the Conference television packages of games. "Televised" and "televisioff~ mean 
over the air or by cable. If a Conference member is to participate in a nonpackage televised game which conflicts with or 
overlaps with one of the Conference football or men’s basketball packages of games, the Conference member may participate 
in such nonpackage televised game only if (a) such nonpackage game is not distribnted on television in the Conference area 
(defined as Maryland, District of Columbia, Virginia, North and South Carolina, Georgia, and Florida), or (b) if the nonpackage 
game is to be televised in the Conference area; such game may be televised only during a time period which does not 
substantially overlap the time during which a Conference package game is being televised. When it appears there will be an 
overlap, the matter shall be promptly referred to the commissioner, who shall then consider all relevant factors and make a 
final determination, in his sole discretion as to whether or not the overlap is substantial. 
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Section X-5. Member Institution Contracts. 

Individual member institutions may enter into contracts for the telecasts of football and men’s basketball games which 

are not a part of the Conference packages, but only if such contracts do not conflict with Conference package contracts 

referred to in Section X-1 (Conference Package Contracts) and also comply with all other provisions of this Article. 

Section X-6. Revenues From Non-Package Games. 

The revenues derived from participation by any Conference member in al\,¢ televised game outside the Conference 
television packages shall be deposited with the Conference office. 

Section X-7. Conference Non-Package Contracts. 

In appropriatc circumstances, the Commissioner’s office may negotiate television contracts :for events that are not part 
of the Conference television package of games referred to in Section X-1 (Conference Package Contracts). However, such 
nonpackage contracts may, in the Commissioner’s discretion, be negotiated by the Connnittee on Television and/or submitted 
to the member institutions for approval. 

Section X-8. Rights Fee. 

The Television Committee shall establish a rights fee for a~r football game or men’s basketball game being televised 
which is not part of aw of the Conference television packages of games. 

Section X-9. Distribution of Revenues. 

The revenues derived under Sections X-2 (Revenues From Sale of Rights to Package) and X-6 (Revenues From Non- 
Package Games) of this Article shall be divided equally among the Conference members. 

Section X-10. Amendment Procedu res. 

Article X (Television Policy) of the Bylaws may be amended at aw regular or special meeting by t~vo-thirds of all 
members. (Adopted: @ril 2006) 

Article XI. GENERAL REGULATIONS 

Section XI-I. Booster Organization. 

The attfletics director shall serve as a board member of the institution’s athletics booster (fllndraising) organization 
where one exists, and the employees of that organization shall be directly responsible to the athletics director or the person 
to whom the athletics director reports. 

Section XI-2. Annual Institutional Certification. 

A member institution shall not be eligible to enter a team or individual competitors in a Confercnce championship 
unless its governing board makes an annual institutional certification, on a form approved by the Conference office, 
attesting that: 

a. Responsibility for the administration of the athletics program has been delegated to the chief executive officer of 
the institution. 

b. The chief executive officer has the mandate and support of the board to operate a program of integrity in :full 
compliance with NCAA, Conference and all other relevant rules and regulations. 

c. The chief executive officer, in consultation with the faculty athletics representative and the athletics director, 
determines how the institutional w~te shall be cast on issues of athletics policy presented to the NCAA and the Conference. 
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Section XI-3. Nonprofit Operating Principles. 

a. INUREMENT OF INCOME. No part of the net earnings of the organization shall inure to the benefit of or be 
distributable to its members, trustees, officers or other private persons except that the organization shall be authorized and 
empowered to pay reasonable compensation for services rendered and to make payments and distributions in furtherance 
of the purposes set forth herein above. 

b. LEGISLATIVE OR POLITICAL ACTIVITIES. No substantial part of the activities of the organization shall be the 
car~. ing on of propaganda or otherwise attempting to influence legislation by legal, governmental agencies, and the 
organization shall not participate in or intervene in (including the publishing or distribution of statements) any political 
campaign on behalf of any candidate for public office. 

c. OPERATION LIMITATIONS. Notwithstanding any other provisions of these articles, the organization shall not 
carry on any other activities not permitted to be carried on (a) by an organization exempt from Federal Income Tax under 
Section 501 (C) of the Internal Revenue Code of 1954 (or the corresponding provisions of any future United States Revenue 
L aw) or (b) by an organization, contributions to which are deductible under Section 170(c)(2) of the Internal Revenue Code 
of 1954 (or other corresponding provisions of any future United States Internal Revenue Law). 

d. DISSOLUTION CLAUSE. Upon the dissolution of the organization, a committee composed of voting delegates and 
athletics directors shall, after paying or making provisions for the payment of all of the liabilities of the organization, dispose 
of all the assets of the organization exclusively for the purpose of the organization in such manner, or to such organization 
or organizations organized and operated exclusively for charitable, educational, religious or scientific purposes as shall at 
the time qualify as an exempt organization or organizations under Section 501 (c)(3) of the Internal Revenue Code of 1954 (or 
the corresponding provisions of any future United States Internal Revenue La~v), as the Committee shall detern~ine. Any of 
such assets not so disposed of shall be disposed of by the state court of jurisdiction in which the principal office of the 
organization is then located, exclusively for such purposes or to such organization or organizations as said court shall 
detern~ine which are organized and operated exclusively for such purposes. 

Article XII. AMENDMENT PROCEDURES 

Any amendments to the Bylaws require a three-fourths vote of the members of the Conference, unless other~vise noted. 
All other matters related to the general business and Sport Code of the Conference and not specified elsewhere shall be 
decided by majority vote of those present and voting on the issue. In accordance with Robert’s Rules of Order, abstentions 
shall not be coumed as votes. (Revised." April 2006) 
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APPENDIX I - ACC GOVERNANCE STRUCTURE 
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APPENDIX II- DISTRIBUTION OF REVENUE FROM POSTEASON FOOTBALL GAMES 

Base Bowl Allowance Key 

Rose Bowl 
Tostitos Fiesta Bowl 
Allstate Sugar Bowl 
Discover Orange Bowl 
Chick-fiI-A Bowl 
Hyundai Sun Bowl 
Champs Sports Bowl 
Franklin American Mortgage Music City Bowl 
Belk Bowl 
AdvoCare Vl00 Independence Bowl 
Military Bowl 

$2,100,000 
$1,950,000 
$1,700,000 
$1,700,000 
$1,100,000 
$1,100,000 
$1,100,000 
$1,100,000 
$1,100,000 
$1,100,000 
$1,100,000 

Tier 1 0- 250 miles Minus -$50,000 
Tier 2 250- 500 miles Minus -$25,000 
Tier 3 500- 750 miles Current Bowl Payout 
Tier 4 750- 1,000 miles Extra $25,000 
Tier 5 Over 1,000 miles Extra $50,000 

Institutional Bowl Allowance 

B6 $2,150,000 $2,000,000 $1,750,000 $1,750,000 $1,150,000 $1,150,000 $1,150,000 $1,150,000 $1,125,000 $1,150,000 $1,075,000 

$2,150,000 $2,000,000 $1,700,000 $1,725,000 $1,050,000 $1,150,000 $1,100,000 $1,075,000 $1,050,000 $1,100,000 $1,100,000 

$2,150,000 $2,000,000 $1,725,000 $1,725,000 $1,075,000 $1,150,000 $1,100,000 $1,100,000 $1,050,000 $1,125,000 $1,075,000 

$2,150,000 $2,000,000 $1,675,000 $1,675,000 $1,075,000 $1,150,000 $1,075,000 $1,075,000 $1,100,000 $1,100,000 $1,125,000 

$2,150,000 $2,000,000 $1,675,000 $1,700,000 $1,050,000 $1,150,000 $1,075,000 $1,050,000 $1,050,000 $1,100,000 $1,100,000 

S2,150,000 $2,000,000 Sl,750,000 S1,750,000 S1,100,000 S1,150,000 $1,125,000 S1,100,000 S1,075,000 S1,150,000 S1,050,000 

$2,150,000 $2,000,000 $1,725,000 $1,650,000 $1,100,000 $1,150,000 $1,050,000 $1,125,000 $1,100,000 $1,150,000 $1,150,000 

$2,150,000 $2,000,000 $1,725,000 $1,725,000 $1,075,000 $1,150,000 $1,100,000 $1,100,000 $1,050,000 $1,125,000 $1,075,000 

$2,150,000 $2,000,000 $1,725,000 $1,725,000 $1,075,000 $1,150,000 $1,100,000 $1,100,000 $1,050,000 $1,150,000 $1,075,000 

$2,150,000 $2,000,000 $1,725,000 $1,750,000 $1,100,000 $1,150,000 $1,125,000 $1,100,000 $1,075,000 $1,150,000 $1,050,000 

$2,150,000 $2,000,000 $1,725,000 $1,725,000 $1,075,000 $1,150,000 $1,100,000 $1,075,000 $1,050,000 $1,125,000 $1,075,000 

$2,150,000 $2,000,000 $1,725,000 $1,725,000 $1,075,000 $1,150,000 $1,100,000 $1,075,000 $1,050,000 $1,125,000 $1,075,000 
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SPORTS OPERATION CODE 
[Nole: P’oryour convenience, an.v changes in the 

2011-12ACC Sports" Operation Code have been umterlined.] 

Article I. SPORTSMANLIKE POLICY 

With regard to the implementation of the provisions of Article I (Sportsmanlike Policy) of the Bylaws dealing with the 
Sportsmanlike Policy, the duties of the member institution, the Commissioner, coaches, student-athletes, band members, 
cheerleaders, mascots and officials include, but are not limited to, principles embodied in the following statements. 

Section I-1. Duties of Member Institutions. 

Eveu~ reasonable effort shall be made by competing institutions to emphasize the importance of good sportsmanship 
at all athletic events. However, in the event crowd control procedures must be initiated, tiffs responsibility rests with each 
host institution, or with the tournament or meet director at off-campus championship events. The athletics directors or their 
designated representatives shall be available at the site of the competition to assist in controlling the crowd. 

Only participants, coaches, officials, and authorized persoImel shall be allowed in the competition area before, during 
and at the conclusion of competition. 

No alcoholic beverages shall be sold to the public at the site of a Conference championship. 

Section I-2. Duties of the Commissioner. 

Whenever the Commissioner concludes after a reasonable investigation that there has been a violation of the 
unsportsmanlike conduct regulation, the Commissioner shall impose such penalty deemed appropriate by first giving 
notice to the individual and the institution. The Commissioner will provide the institution the time and opportunity that the 
Commissioner considers reasonable to take action and may adopt that action as Conference action if he or she deems 
appropriate. 

In the event the individual or institution believes that the Commissioner’s penalty is inappropriate or excessive in 
nature, an appeal may be initiated with the Executive Committee by filing a notice with the Conference President. The appeal 
must be filed within 48 hours of receipt of notification of the penalty imposed by the Commissioner. 

a. CARRYING PENALTY OVER TO NEXT SEASON. Whenever a penalty or suspension is imposed, such penalty to 
the individual may be carried over into the next season of competition at the discretion of the Commissioner. 

b. DEFINITION OF SUSPENSION. As used in this rcgulation, "suspension" in the case of a player, means that the 
player cam~ot participate in the designated number of contests but may practice; in the case of a coach, "suspension" 
means that the coach cannot be present in the playing area for the designated number of contests but amy conduct practice 
sessions; in the case of a band member° cheerleader or mascot~ ~’suspensioff’ means that the individual cannot be present 
in the playing area for the designated nnmber of contests. 

co FINES. At the di screti on of the Commi ssim~er fines can be issucd np to $25,000 per occurrence, with such fines being 
put into t~hc Wcave~; James, Corrigan Scholarship account. (4do/)tea’: January 2010) 

Section I-3. Duties of Coaches, Student-Athletes, Band Members, Cheerleaders and Mascots. 

a. PUBLIC CRITICISM OF OFFICIALS. Public criticism of officials or public conwnents evaluating the officiating of 
particular contests is n~t in the best interest of intercollegiate athletics. AtNetics personncl, players, ba~d members, 
cheerleaders and mascots are prohibited, therefore, from commenting while acting in official capacity on officiating orher 
than directly to the Conference Office. Head coaches are responsible for the conwnents of assistants and other athletic staff 
members associated with thcir teams. 

Any coach, Who violates the pmhfbitions of public criticism of officials, as stated above, will be suspended from a 
future scheduled contest. Specifically, the coach will be allowed at the site of the contest up to an hour before the contest 
begins, after which heishc must vacate the playing area. This applies to all sports and includes all confcre~ce as well as 
non-conference contests. 

b. COACH AND PLAYER DECORUM. While the Conference believes that one of the problems confronting 
intercollegiate attfletics is the lack of adherence and enforcement of rules of decorum, it is cognizant that the majority of 
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coaches, players, band members, cheerleaders, lnascots, officials and adnfinistrators make a real effort to ensure contests 
will be conducted and played in a sportsma[flike manner. 

Coaches and administrators have the responsfbility to set the tone for responsible behavior on the part of their teams 
and followers. It is an infraction of the rules for coaches, squad members, team attendants, band members, cheerleaders or 
nmscots to conduct themselves in an unsportsmaiflike manner. 

Acts violating coach and player decorum rules shall include, but not be limited to, the following and may subject 
violators to mprinmnd or suspension from additional contests as the Commissioner deems appropriate. (Note: Person, for 
the purposes of this section, means coaches, squad members, team attendants, band members, cheerleaders or ~nascots.): 

1. AW person who strikes or p~sically abuses an official, opposing coach, player or spectator; 
2. AW person who intentionally incites participants or spectators ~o violenl or abusive action; 
3. Any person who uses profanity, wflgarity, taunts, ridicules or makes obscene gestures; 
4. AW person who publicly criticizes a~ game official, conference personnel, a member institution or institutional 

personnel; 
5. Any person who engages in negative recruiting by making statements which are unduly derogatory of another 

institution or its personnel to aprospective student-atNete, parents, Ngh school coach, or other person inter- 
ested in the prospective student-athlete; 

6. Any person who enters the competing area :for an unsportsmanlike purpose; 
7. AW other act of unsportsmanlike conduct not specifically prescribed. 

Section I-4. Duties of Contest OfficiMso 

The Con~?rcnce :~?els strongly that officials must have the courage to en~brce the rules set :~brth by the Conl~rcnce and 
covered in Section I-3-b (Coach and Player Decorum) of the Sports Operation Code. When officials enforce the decorum 
rules, they will be supported by the member institutions of the Conference and the Conference Office. Failure to enforce 
rules may subject officials to reprimand or suspension by the Conference Office. 

Section I-5. Conclusion. 

A copy of A~ticle I (Sportsmanlike Policy) of the Sports Operation Code is to be given by the athletics director at each 
member institution to each head coach, assistant coach, band director, and cheerleading and mascot coordinator at the 
begi~ming of each academic year. A copy shall also be given to each student-athlete, band member, cheerleader and mascot 
at the squad meeting held at the beginning of each year. Acceptance of this document, pursuant to NCAA rules governing 
the student-athlete statement, will constitute agreement to conform to its requirements. 

Article IL CONFERENCE COMPETITION 

The Conference will be split into two divisions titled Atlantic (Ma~qand, Clemson~ North Carolina State, Wake Forest, 
Boston College, Florida Slate) and Coashal (Virginia, Georgia’rech, Noah Carolina, D~Ne, Virginia Tech and Miami) in the 
spots of football and baseball. 

In order to provide a regular and orderly means of competition belween ll~c learns of studenl-atNeles of member 
institutions, t~he following articles outline the principles and agreements among the athletics directors al~cting the conduct 
of games, meets, matches, tournamems and championsNps of the Conference. 

A s a basic principle :~r intm-co~t[?mnce competition, all member institutions shall compete with other members in all 
sports fielded whenever practicable. 

O.L ! O0-The ,specific characWristics qf a varsi~’ ~ort fbr purposes of Co~!krence champio~ship part~c~pat~on are: 

(a) The coach be hired and paid by the Depargment qf Athletics and report to ~he a~h[egics director or his or her 
&,signaled reFresemative: (b) A]] team expenses such as travel un~ibrms, insurcmce ~¢br travel or i~?im% (~fficiating./~es, 

etc., be paid b)’ the Deparlmem of AIhletics; a~d (C~ AH student-aIhletes be e]igib]e zma~r N(-;~A a~d Co~ibrence rules. 

Section H-1. Championships. 

All member institutions must compete in good faith at any ACC Championst~ip in which that team and/or individual 
~Lu.~.~.i...fj.~..s.‘.~....F...t.!..~..t.h.c.,L..~.~..A..e.~.~L.a..~!..d.../...~..r..j..r.!~j~j.~..u..~..~.[~i.[!g.j.[!~.A~..~.~.d..~.~£~..~[!~2~.~pet~ in another conference 
championship without prior written approval from the Conference Office. (4dopted: April 2011) 
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Section 1I-2. Recognized Conference Sports. 

The Conference will conduct competition in the following sports: baseball; basketball-men’s/women’s; cross coumry- 
men’s/women’s; football; field hockey; golf-men’s/women’s; indoor track-men’s/women’s; lacrosse-men’s/women’s; rowing- 
women’s; soccer-men’s/women’s; softball; swimming-men’s/women’s; tclmis-men’s/women’s; outdoor track-men’s/women’s; 
volleyball-women’s; and wrestling. 

0.I. 101-The Conjbrence shall conduct a championship in a~: AiCAA sport in which at leastj~bur member institutions 
field intercollegiate teams and certi~, that the.v desire to participate in a ConJbrence championship. 

The rules, regulations and athletics director’s agreements in the sports listed above shall be administered by the 
Confercnce~ In all other sports, these rules, together with other Confcrence or NCAA policies, shall be administercd by the 
institutions. 

Section H-3. Medical Regulations. 

A qualified athletic trainer and/or doctor shall be supplied by the home institution at all Conference regular-season 
contests and championship events. Medical coverage should be made available for all off-campus championship events. 
All athletic trainers traveling to Conference championslfips are required to participate in a meeting prior to the start of the 
championship. 

Section H-4. Code of Conduct. 

It shall be the rcsponsibility of each institution to insure that all individuals employed or directly associated with the 

athletics program conduct themselves in a sportsmaniike manner. Unsportsmanlike conduct, particularly when demonstrated 

by coaches, players, band members, cheerleaders, mascots and/or athletics department staff members cannot be tolerated 

and shall be subject to individual disciplinary action. Institutional disciplinary action may be initiated by the Commissioner 

if it is found that the institution’s policies, action or failure to act contributed to the individual’s misconduct. 

Public criticism of officials or comments evaluating the officiating of particular contests is not in the best interest of 

intcrcollegiatc athletics. Institutional personnel arc prohibited, therefore, from commenting on officiating, other than dircctly 

to the Conference office. (See Article I in the Sports Operation Code for the Sportsmanlike Policy.) 

Section H-5. Squad Sizes and Championship Reimbursement Limits. 

There shall be a limit on the number of student-athletes who may travel to intra-conference competition being held 
away from the institution’s home facility. [Note: These limits apply to all student-athletes, whether or not they arc in uniform 
and intending to compete or accompanying the team to an away from home competition (e.g., redshirt, injured, etc.)] There 
shall be a limit on the number of student-athletes in uniform at Conference championships. These limits are indicated below. 
When violations of the regular season travel limits occur the confcrence liaison will verify the number of travel members of 
the team in question and then will contact the institutional sport administrator. The Conference will then issue an official 
letter of reprimand to the institution. Exception: An institution playing a non-conference series or game adjacent to a 
Conference series or game is not prohibited by Confcrence rules from taking additional student-athletes to the Confcrence 
series or game. These student-athletes may be in uniform, may sit in the dugout or on the bench and may take part in 
pregame activities: however, they may not compete. (Revised." May 2006, May 2007, October 200Z April 2008, April 
2009, May 2009, October 2009, April 2010, April 201!) 

# of Stu dent-Athletes # of Student-Athletes Championship 
Travel During In Uniform For Reimbursement 

Sport Regular Season Championships Limit 

Baseball ....................................................... 27 .............................................. NCAA ............................................ 3~ 

Basketball-M ............................................ N/A .............................................. NCAA ................................ see sport 
Basketball-W ........................................... N/A .............................................. NCAA ................................ see sport 

Cross Country-M ....................................... 16 ..................................................... 10 ............................................ 11 

Cross Country-W ....................................... 16 .................................................... 10 ............................................ 11 

Field Hockey ............................................... 2~ .............................................. NCAA ........................................... 30 

Football ....................................................... 72 ..................................................... 72 ................................ see sport 
Golf-M/W ...................................................... 7 .............................................. NCAA .............................................. 7 
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Lacrosse-M .............................................. N/A .............................................. NCAA ............................................ 40 

Lacrosse-W ................................................ 32 .............................................. NCAA ............................................ 34 

Rowing-W ................................................... 53 ..................................................... 32 ............................................ 38 

Soccer-M ..................................................... 26 ..................................................... 22 ............................................ 27 

Soccer-W .................................................... 26 ..................................................... 24 ............................................ 29 
Softball ........................................................ 20 .............................................. NCAA ............................................ 28 

Swimming-M/W. ..................................... 24* .......................................... NCAA* ............................................ 27 

Tennis-M/W ............................................... 10 .............................................. NCAA ............................................ 13 

Track-Indoor!Outdoor--M ....................... 38 ..................................................... 30 ............................................ 36 

Track-Indoor/Outdoor--W ....................... 40 ..................................................... 30 ............................................ 36 

Volleyball-W ................................................ 15 .................................................. N/A ......................................... N/A 

Wrestling ..................................................... 15 ..................................................... 12 ............................................ 16 
* Men’s/Women’s Divers Count 1/2 

Section II-6. Suspended or Cancelled Conference Competition. 

In instances when intra-conference competition has been suspended or cancelled the following principles are 
understood (Adopted: October 2009): 

1. Protocol [br determining if a suspensiou or cancellation is required is iucluded in the specific spm~’s Game 
Operations Manual or the Olympic Sports Policies aM Procedures Guide. 

2. If it is determined ttmt a reg~flar season conference contest should be suspended or cancelled and it ca~mot be 
rescheduled, the contest will uot be factored into the confereuce standings. Refer to the spo~: sections of the 
Sports Operation Code or sport specific tie breaking procedures. 

Section II-7. Conference Championships. 

The Conference office, in cooperation with a designated representative :from the host: institution, or host support 
group, shall have charge of all championships. The host institution’s designated representative shall work together with 
the Conference office in developing a budget for the Championship. The budget shall be submitted for approval by the 
Commissioner on behalf of the Executive Committee. Thirty days after the Championship, the host: institution shall submit 
a detailed statement of receipts and disbursements. All expenses shall be subject to approval by the Conference. 

The Games Committee, consisting of the head coach of each member institution, will serve to adjudicate protests and 
order scheduling decisions relating to the Championship unless a separate games committee has been determined. 

Unless otherwise specified, the Conference will reimburse institutions for championship expenses in the following 
manner: The Conference will reimburse each institution championship expenses for its student-athletes equivalent to the 
number of individual championship awards presented. The mileage rate is equivalent to the prevailing per mile round trip 
rate travel established by the Internal Revenue Service, with an additional meal allowance of $26.00 per day and a lodging 
allowance of $37.50 per day. The chair(s) and vice-chair of the sports committees will be reimbursed for business related 
expenses incurred while attending the Championship. In addition, if a Conference Championship site is selected out of the 
"footprim" of the Conference consideration will be given to the impact on travel reimbursement (i.e., Disney). (Please see 
business related expenses in General Policies and Procedures Section II-5.) Member institutions may submit a waiver for 
additional reimbursement should their actual costs exceed their calculated reimbursement amount. (Revised." A~[ay 2009, 

October 2009) 

The following guidelines shall be used while applying the above figures: 
1. A host institution may be reimbursed for selected meals on a case-by-case basis during a championship 

event. 
2. Meals will be reimbursed at $6.00-breakfast, $8.00-1unch and $12.00-dinner. If a team leaves its campus after 

9:00 a.m. for a Conference Championship, it will not be reimbursed for breakfast. If a team leaves 
its campus after 1:00 p.m., it will not be reimbursed for lunch. If a team arrives on its campus from a Conference 
Championship prior to 6:00 p.m. it will not be reimbursed :for dinner. 

3. Lodging reimbursement will be limited to the night before the first day of competition, plus the nmnber of days 
a team remains at the Championship site while competing. Maximum number of nights lodging for chmnpionship 
events are as follows: (Revised: 2005-06 - Editorial) 
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Baseball ................................................................................... 6 
Men’s Basketball ..................................................................... 5 
Women’s Basketball ................................................................ 5 
Men’s/Women’s Cross Country ............................................... 
Field Hockey ............................................................................ 4 
Football .................................................................................... 2 
Men’s Golf ............................................................................... 3 
Women’s Golf .......................................................................... 3 
Men’s Lacrosse ....................................................................... 3 
Women’s Lacrosse .................................................................. 4 
Women’s Rowing .................................................................... 1 
Men’s Soccer ........................................................................... 6 
Women’s Soccer ...................................................................... 5 
Softball ..................................................................................... 4 
Men’s/Women’s Swimming & Diving ..................................... 4 
Men’s/Women’s Telmis .......................................................... 4 
Men’s/Women’s Indoor and Outdoor Track & Field .............. 3 
Wrestling ................................................................................. 2 

4. Discrepancies will be worked out through the Conference office and the business manager and/or assistant 

athletics director at the respective institution. 

0.I. 102-In order to qual~.~jbr reimbursement, a participant must be properly entered andpresent at the Championship. 

O.I. 103-/~2xpense sheets must be jiled within a thirty day periodJbllowing the conclusion q[the Championship, but 

in no event later than June 30. 

Section II-8. Advcrtisin g. 

Advertising and sponsorship policies for Colfference Championship events shall be consistent with current NCAA 
championships regulations. Such policies are designed to exclude those advertisements that do not appear to be in the best 
interests of higher education. To the extent allowed by existing contractual relationships with third-paW rights holders, the 
Commissioner shall have the authority to rule in cases where doubt exists concerning acceptable advertisers and advertising 
copy of championship game programs, broadcasts and telecasts of Conference Championships; fimher, the following 
expressly are prohibited: 

1. Alcoholic beverages (except as specified below) 
2. Cigarettes and other tobacco products; 
3. Professional sports organizations or persmmel (except as specified for selected championships); 
4. Organizations promoting gambling. 

a. MALT BEVERAGES, BEER AND WINE AD\qERTISEMENTS. Advertising of malt beverages, beer and wine products 
that do not exceed six percent alcohol by volume may be used in championship game programs. Such advertisements, 
however, shall not compose more than 14 percent of the space in the program devoted to advertising or not more than 60 
seconds per hour of any telecast or broadcast (either a single 60-second commercial or two 30-second commercials.) 

b. SPONSORSHIPS. Conference championships activity or promotion may not be sponsored by liquor, tobacco, beer 
or wine companies or by professional sports organizations or teams at aw time. 

Section H-9. Sportsm anship. 

Every reasonable effort shall be made by competing institutions to emphasize the importance of good sportsmanship 
at all athletic events. However, in the event crowd control procedures must be initiated, fl~is responsibility rests with each 
host institution, or with the Championship manager at off-campus championship events. The athletics directors of the 
competing institutions are expected to communicate with their students and other interested fans to encourage enthusiastic 
support within the confines of good sportsmanship. The athletics directors or their designated representatives shall be 
available at the site of the competition to assist in controlling the crowd. (See Article I - Sportsmmflike Policy). 

Only the participants, coaches, officials, and authorized persolmel shall be allowed in the competition area before, 
during and at the conclusion of competition. 

No alcoholic beverages shall be sold to the public at the site of a Cmfference Championship. 
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Section II-lO. Experimental Playing Rules. 

An experimental change of playing rules may be adopted by the use of amendment procedures outlined in the Conference 
Constitution and Bylaws. AW such change will be valid for one playing season only and shall expire automatically unless 
fore,ally readopted. 

Section II-11. Motion Pictures and Electronics Media. 

Motion picture and videotape cameras may be used by the institutions whose teams are competing in an athletic contest. 
(Restrictions on the exchange of film shall be as agreed upon annually by the coaches.) 

Section II-12. Artificial Noisemakers -All Sports. 

In all sports, artificial noisemakers (e.g., cowbells, whistles, clappers, thundersticks) will not be permitted at any 
Conference sporting event including regular and postseason events. 

Article HI. BASEBALL 

Section III-1. Regular Season. 

a. SCHEDULING Every team will attempt to play a full 30-game Conference schedule with each team playing everyone 
in their respective division and everyone except one team in the other division. Each institution will play ten conference 
opponents on a two-year rotation. The excluded institution will not be played for two consecutive years. Rainouts will be 
handled as follows: Revised: May 2007) 

1. If the first: or second scheduled game is stopped before it becomes a regulation game (4-1/2 or 5 timings), it will 
be completed as a nine i~ming game on the date of the next scheduled game between the two teams. The 
second game of the day will be a nine-inning game. 

2. If on the final date of the series, a doubleheader or one game plus is to be played, the first game or suspended 
game must be completed by 4:00 p.m. The next game will then be a nine-inning game. If the first game or 
suspended game is not completed by 4:00 p.m., the next game will not be played unless mutually agreed to by 
both coaches (no game may start after 6:00 p.m.). 

3. All games must be completed (nine innings) unless the final day of the series is stopped because of weather. 
In that case, the last game played will count if it has become regulation (4-1/2 or 5 innings). If the game has not 
become regulation, it will be canceled. 

4. All doubleheaders are scheduled as two nine-imping games. 
5. No make-up games are allowed to be played after the last date of the scheduled series. 
6. Any alteration to the original conference schedule must be approved through the conference office. 

b. TRAVEL SQUAD. Regular season travel squads for baseball shall be limited to twenty-seven (27) student-athletes 
in intra-conference competition. (Revised: May 2007, April 2009) 

c. UMPIRES. Umpires shall be contracted and assigned by the Coordinator of Baseball Umpires during regular season 
Conference competition. 

d. RULES. Competition will be conducted under the rules and regulations of the NCAA. 

e. COMPLIMENTARY GAME ADMISSION. In any regular season game for which the host institution charges 
admission, the visiting team shall be provided a maximum of 50 complimentary admissions at its requests. 

f. NONCOACHING STAFF MEMBERS. Noncoaching staff members (e.g., Director of Operations) are precluded from 
wearing a team uniform during conference competition. (Adopted." December 2006, Revised." @ri12008) 
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Section HI-2. Conference Championship. 

a. CHAMPIONSHIP DETERMINATION. An eight (8) team pool play season ending totu:nament will be played at a site 
with a lighted baseball field over a five-day period to determine the Conference champion and the automatic representative 
to the NCAATournament. In the event that the Confercnce Baseball Championstfip is not played to completion, the #1 seed 
in the tournament shall receive the NCAA Tounkament automatic qualification. (Revised." October 2006~ April 2007) 

b. CHAMPIONSHIP QUALIFICATION. The top two teams from both the Atlantic and Coastal divisions, determined 
by conference wi~ming percentage, and the next four teams with the best conference wi~ming percentage regardless of 
division will be selected to participate in the Conference Baseball Championship. The two division champions will 
automatically be seeded number one and two based on winning percentage in overall confcrence competition. The remaining 
teams will be seeded (three through eight) based on winning percentage in overall conference competition without regard 
to division. All ties will be broken using the tie-breaking provisions. (Revised." April 2006) 

c. SEEDING. In the case of a tie in conference wi~ming percentage, championship seeding will use the tie-breaking 
procedures below with the following guidelines: (Revised: April 2006, October 2006, Editorial Revision 2008) 

When comparing tied teams and arriving at another pair of tied teams, use each team’s winning percentage against 
the tied teams as a group. For example, if Teams A and B have the same winning percentage as compared to Team 
C; then Tcams A and B will be comparcd to Team D, but: if Team D is tied with Tcam E, then Tcams A and B will be 
compared to the winning percentage of Teams D and E collectively, not individually. 
When comparing records against a single team or group of teams, the higher winning percentage shall prevail even 
if the ntm~ber of games played against: a team or group of teams is unequal, ffwiIming percentage of the tied teams 
is equal against a team, or a group of tied teams, continue until one team gains an advantage. 
If multiple teams tie and the tie can be reduced to two teams, the provisions for two team ties will be used from that 
point forward. 
One completed game of a conference series constitutes a common opponent for tie breaking purposes. 

Division Champions Determination. 
(a) The division champion will be the team in each division with the highest overall conference winning 

percentage. 
(b) Head-to-head confcrence competition between the tied teams. 

(c) Records of the tied teams within their division. 
(d) Head-to-head competition of the tied teams versus the team within the division with the best overall 

confcrence winning percentage (divisional and non-divisional) and proceeding through the division. 
(e) Head-to-head competition of the tied teams versus common opponents in the opposite division with 

the best overall conference wi~ming percentage (divisional and non-divisional) and proceeding 
through the opposite division. 

(f) Coin flip. 

Seeds One and Two Determination. 
(a) Head-to-head competition in regular season conference play between the two tied teams. 
(b) Head-to-head competition of the tied teams compared to common opponents (divisional and non- 

divisional) with the highest confcrence wfiming percentage and continuing until one team gains an 
advantage. 

(c) Coin flip. 

Seeds Three Through Eight Determinations. 
(a) Divisional Opponents. 

Two-Team Tie 
(1) Head-to-head competition between the two tied teams. 
(2) Records of the tied teams within the division. 
(3) Head to head competilion of the tied teams versus the team within the division with the best 

overall conference winning percentage (divisional and non-divisional) and proceeding through 
the division. Multiple ties within the division broken from first to last. 

44 



ATLANTIC COAST CONFERENCE 

(4) Overall record versus all common non-divisional opponents. 

(5) Combined record versus all non-divisional opponents. 

(6) Record versus common non-divisional opponents based on their order of finish within their 

division. 

(7) Coin flip. 

Three-or-more-team fie 
(1) Combined head-to-head record among the tied teams. 

(2) Records of the tied teams within the division. 
(3) Head-to-head competition versus the team within the division with the best overall (divisional and 

non-divisional) conference winning percentage, and proceeding thi’ot@~ the division. Multiple ties 
within tt~e division will be broken first to last. 

(4) Overall record versus non-divisional opponents. 

(5) Combined record versus all common non-divisional opponents. 

(6) Record versus common non-divisional opponents with the best overall conference (divisional and 
non-divisional) winning pementage and proceeding through the other common non-divisional 
opponents based on their order of fiNsh within the division. 

(7) The seed(s) shall be chosen by a draw. 

(b) Non-Divisional Opponcnts~ 
Two-team fie 
(1) Head-to-head conference competition bem~een the tied teams. 
(2) Head-to-head competition of the tied teams compared to common opponents with the highest 

overall con[’crence winning percemage and continuing until one team gains an advantage. 
(3) Coin flip. 

Three-or-more-teams tie 
(1) Combined head-to-head record among the tied teams (if common opponents). 
(2) Head-to-head competition of the tied teams compared to common opponents with the highest 

overall conference winning percemage and continuing until one team gains an advantage. 
(3) The seed shall be chosen by a draw. 

Once the Championship seeds have been determined, the Conference Office will determine the sequence of games to 
be played. The bracket will be adjusted to allow the lfighest seeded local team(s) to play in the Wednesday evening session. 
If two or more local teams are in the same bracket, the Conference Office may opt to adjust the sequence ofgames~ bm not 

the brackets. (Revised." @ri! 2008) 

d. CHAMPIONSHIP MANAGEMENT. The designated Championstfip Manager, as appointed by the Committee on 
Baseball, will work with the Games Committee to determine whether a game will be started in the event of inclement weather. 
The Games Committee has the authority to make any adjustments it may deem necessary inthe championship format should 
inclement weather interfere with the schedule. Details for the conduct of the Championship will be contained in a bulletin 
prepared by the Championship Manager. 

e. TEN-RUN RULE. A ten run nile will be in effect after the seventh inning for all Conference Championship Tournament 
games except the championship game. 

f. UMPIRES. Championship umpires will be nominated and selected by the Coordinator of Baseball Umpires. 

g. TRAVEL SQUAD. The travel squads for the Baseball Championship shall be the same as the NCAA Championship 

h. DUGOUT. The dugout limit for the Conference Championship is thirty-five (35). (Adopted." May 2006) 

i. RULES. Competition will be conducted under the rules and regulations of the NCAA. 
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j. NONCOACHING STAFF MEMBERS. Noncoaching staffmembers (e.g., Director of Operations) are precluded from 
wearing a team uniform during the Conference Championship. (Adopted." December 2006. Revised." April 2008) 

Article IV. BASKETBALL--MEN’S 

Section IV-1. Regular Season. 

a. SCHEDULING Each of the twelve (12) conference institutions having a basketball team shall play a sixteen (16) game, 
three (3) year rotating conference schedule with two (2) primal?." partners. 

b. OFFICIAL S. The Office of the Commissioner will be responsible for the appointment and coordination of basketball 
officials. The expenses of the coordination of officials will be included in the Commissioner’s budget. 

The Officiating Committee shall recommend the method of selecting officials and the fees and allowances for officials 
in basketball. It shall recommend policies and rules governing the relations between coaches and officials. It: shall serve in 
an adviso~r capacity to the Commissioner with respect to training and appointment of officials. 

c. UNIFORMS. The home team will wear light unifonns and the visiting team will wear dark uniforms. 

d. TICKETS. The visiting team will be given seventy-five (75) complimentary tickets (reserved seats), all of which must 
be located behind the visiting team bench with no more than twenty-five (25) seats on aw one (1) row. 

e. DRES S1NG ROOMS. The home team shall provide the visiting team a dressing room, prior to the game, with water, ice 
and if requested, a carbonated beverage for use at hall-time and at the end of the game. 

f. PEP BANDS. No visiting team pep bands shall be pern~itted at Conference basketball games. Home team pep bands 
play shall be restricted to pre-game, half-time, post-game and during timeouts. There shall be no playing of band instruments 
during a free throw, throw-in, jump ball or live ball situation. 

g. CHEERLEADERS. No visiting cheerleaders arc permitted to travel to regular season Confercnce games. 

h. INTRODUCTIONS. Visiting team starters will be introduced first, followed by home team starters. Visiting teams 
shall be treated with courtesy when introduced. 

i. RULES. 
1. Approved Rules. Competition will be conducted under the rules and regulations of the NCAA. 
2. Proposed Interpretations. Proposals for rule interpretations by the Conference basketball coaches shall be 

subject to approval by the commissioner, athletics directors and faculty athletics representatives. 
3. Protest of Officials’ Decisions. Decisions of game officials are final. 

Protests arising from the decisions of the officials or any inadvertent misinterpretation of the rules will not be 
considered by the Conference office. 

j. PRELIMINARY GAMES. There shall be a set period of at least forty-five (45) minutes prior to tip-offofthe varsity 
game when the court will be cleared and available to both teams. 

Section 1V-2. Conference Championship. 

a. CHAMPION SHIR There shall be a single elimination basketball tournament held under the direction of the Men’s 
Basketball Conmfittee and the winner shall be the Conference Champion. Details for the conduct of the Championship will 
be contained in a participant’s manual prepared by the Championship Manager. Dates and sites of the Conference 
Championship will be selected by the athletics director and faculty athletics representative and announced from the 
Conference office. 

b. SEEDING Seeding for the Basketball Championship will be determined by the regular season Conference standings. 
In case of a tie. the t’ollowing formula will be used: 

1. When two teams are tied in the standings, regular season head-to-heM results are used as the tiebreaker. 
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2. If the tied teams played each other twice in the regular season and split their games, then each team’ s record 
vs. the team occ~pying the highest position in the final regular season standings (or in case of a tie :[br first 
place, the next highest position in the regular season standings) and then continuing down through the 
standings until one team gains an advantage. 
(a) When arriving ~t another pair of tied teams while comparing records, use each team’s record against the 

collective tied teams as a group (prior to their own tie-breaking procedures), rather than the performance 
against the individual tied teams. 

(b) When comparing records against a single team or a grot~p of teams~ the higher wi~mfi~g percentage shall 
prevail, even if the number of games play ed against a team or groN~ is ~meqnal (i.e., 2-0 is better than 3- 
1; 1-0 is the same as 2-0; 2-0 is the same as 4-0; 2-1 is the same as 4-2; 1-0 is better than 1-1:0-1 is the same 
as 0-2:0-2 is the same as 0-4). If the wimfing percentage of the tied teams is equal against a team, or a 
group of tied teams, continue down through the standings until one team gains an advantage. 

3. If three or more teams are tied in the standings, the following procedure will be used: 
(a) The combined record ofconlErence games between the tied teams involved will be compiled. Ties will be 

broken and seedi~gs assigned based on tim winning percentage of the combined conference records. 
The higher wimfing percemage shall prevail, even if the number of games played against the team or 
group is tmequal (i.e.~ 2-0 is better than 3-1 ; 1-0 is the same as 2-0; 2-0 is the same as 4-0; 2-1 is the same 

as 4-2:1-0 is better than 1-1; 0-1 is the same as 0-2:0-2 is the same as 0-4). 
(b) If procedure (a) fails to break the tie, then each tied team’s record shall be compared to the team 

occt~pying the highest position in the final regt~lar-season standings, conti~mi~g down through the 
standings until one team gains an advantage by a higher winning percentage. 

(c) If the tie is broken by (a) or (b) regarding one or more teams, but three or more teams remain tied, then 
procedures (a) and (b) will be re-applied among those tied teams o@. 

(d) If two teams remain tied, procedures (1) and (2) will be :followed. 
4. If there is more than one tie in the standings, and when t~tilizing the tie-breaking procedures there are a pair of 

teams tied, a team’s recordagainst the combined tied teams (prior to their own tie-breaking procedures) is 
used, rather than performance against the individual tied teams. 

5. If procedures (2) and/or (3) fail to establish an advantage, a coin flip to break the tie will be conducted by the 
commissioner after the final regular season game before the Conference ChampionsNp~ 

6. If a coin flip or draw (for a three or more team tie) is req~ired, the procedure takes place immediately [bllowiI~g 
the conclusion of the last regular season game prior to the Conference Championship. The procedure is 
admi~fistered by the commissioner or a designated assistant. Tiffs session is open to the media a~d to 
athletics depamnent represenlatives from the tied teams. 

c. POST-SEASON PLAY. The winner of the Conference Basketball Championship shall be nominated for the NCAA 
Basketball Tournament. If the wi~mer of the Conference Basketball Championship is ineligible for NCAA postseason 
participation; the other finalist shall be nominated for the NCAA Tournament. 

Any team other than the Conference Champion may be permitted to participate in olher Conference approved postseason 
tournaments if invited. 

d. TRAVEL SQUAD. Travel squads for the Men’s Basketball Championship shall be the same as the NCAA Championstfip 
limit 

e. RULES. 
1. Approved Rules. Competition will be conducted under the rules and regulations of the NCAA. 
2. Proposed Interpretations, by the Conference basketball coaches shall be subject to approval by the 

Commissioner, athletics directors and faculty athletics representatives. 
3. Protest of Officials’ Decision. Decisions of game officials are final. Protests arising from the decisions of the 

officials or any inadvertent misinterpretation of the rules will not be considered by the Conference office. 

f. TELEVISING OF AWARDS. There shall be no live televising of awards of a~\v type during the Basketball Championship 
unless a Conference-related person is the recipient of the award. The Executive Committee is empowered to set aside this 
restriction on a case-by-case basis. 
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g. REIMBURSEMENT. The Conference will reimburse each institution championship expenses based on the following 
formula: Maximum reimbursement limited to 75 based upon a maximum of 32 in the official team travel party, a maximum of 30 
band members, and a maximmn of 13 cheerinmscot members; $150 per person per diem; and the prevailing per mile round trip 
rate established by the ACC Finance Committee for ACC Championships for travel of 250 miles or less one way or actual 
coach air fare based on a 21-day advance purchase for trips of more than 250 miles on way. (Revised: October 2009) 

Artide V. BASKE TBALL--V~OMEN’ S 

Section V-1. Regular Season. 

a. SCHEDULING. Each of the twelve (12) conference institutions having a basketball team shall play a fourteen (14) 
game conference schedule. Three (3) games will be on a home and home basis and the remaining eight games will be four (4) 
home and four (4) away. 

Begimfing with the 2011-12 season each of the twelve (12) conference institutions having a basketball team shall play 
a sixteen (16) game con~’erence schedule with two (2) primaU partners, to mirror the sixteen (16) game, three (3) year rotation 
conference schedule curremly used in men’s basketball. ~4dop~ed: k¢ay 20.10) 

b. OFFICIALS. The Office of the Commissioner will be responsible for the appointment and coordination of basketball 
officials. The expenses of the coordination of officials will be included in the Commissioner’s budget. 

The Officiating Committee shall recommend the method of selecting officials and the fees and allowmmes lbr officials 
in basketball. It shall recommend policies and rules governing the relations between coaches and officials. It shall serve in 
an advisory capacity to the Commissioner with respect to training and appointment of officials. 

c. UNIFORMS. The home team will wear light uniforms and the visiting team will wear dark uniforms. 

d. TICKETS. The visiting team will be given seventy-five (75) complimentau tickets (reserved seats, if available), all of 
which must be located behind the visiting team bench with no more than twenty-fiv’e (25) seats on aw one (1) row. 

e. DRESSING ROOMS. The home team shall provide the visiting team a dressing room, prior to the game, with water, ice 
and a carbonated beverage for use at half-time and at the end of the game. 

f. PEP BANDS. No visiting team pep bands shall be permitted at Conference basketball games. Home team pep bands 
play shall be restricted to pre-game, half-time, post-game and during timeouts. There shall be no playing of band instruments 
during a free throw’, throw-in, jump ball or live ball situation. 

g. CHEERLEADERS. No visiting cheerleaders are permitted to travel to regular season Conference games. 

h. INTRODUCTIONS. Visiting team starters will be introduced first, followed by home team starters. Visiting teams 
shall be treated with courtesy when introduced. 

i. RULES. 
1. Approved Rules. Competition will be conducted under the rules and regulations of the NCAA. 
2. Proposed Interpretations. Proposals for rule interpretations by the ACC Basketball Coaches shall be subject 

to approval by the commissioner, through the ACC Basketball Committee. 
3. Protest of Officials’ Decisions. Decisions of game officials are final. Protests arising from the decisions of the 

officials or any inadvertent misinterpretation of the rules will not be considered by the Colfference office. 

j. PRELIMINARY GAMES. There shall be a set period of at least fm~-five (45) minutes prior to tip-off of the game when 
the court will be cleared and available to both teams. 

Section V-2. Conference Championship. 

a. CHAMPIONSHIP DETERMINATION. There shall be a single elimination basketball tournament held under the 
direction of the Committee on Women’s Basketball and the winner shall be the Conference Champion. Details for the 
conduct of the championship will be conlained in a participant’s manual prepared by the Championship Manager. Dates 
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and sites of the Conference Championship will be selected by the athletics directors and faculty" athletics representatives 
and announced from tile Conference office. 

b. DATE & SITE. The Women’s Basketball Championship will be held one weekend prior to the Men’s Basketball 
Championstfip at a neutral site. 

c. SEEDING Seeding for the Basketball Championship will be determined by the regular season Conference standings. 
In case of a tie, the :following formula will be used: 

1. When two teams are tied in the standings, regular season head-to-head results are used as the tiebreaker. 
2. If the tied teams played each other twice in the regular season and split their games, then each team’s 

record vs. the team occupying the Nghcst position in the final regular season standings (or in case of a 
tie lbr first place, the next highest position in tim regular season standings) and then continuing down 
through the standings umil one team gains an advantage. 
(a) When arriving at another pair of tied teams w[file comparing records, use each team’s record 

against the collective tied teams as a group (prior to their own tie-breaking precednres), rather than 
the peffornmnce against the individual tied teams. 

(b) When comparing records against a single team or a gronp of teams, the higher wiiming percemage 
shN1 prevail, even if the number of games play ed against a team or group is nnequal (i.e.. 2-0 is better 

than 3-1; 1-0 is the same as 2-0; 2-0 is the same as 4-0:2-1 is the same as 4-2; 1-0 is better than 1-1; 0- 
1 is the same as 0-2; 0-2 is the same as 0-4). If the wiiming percentage of the tied teams is equal 
against a team, or a groN~ of fled teams, continue down through the standings nntil one team gains 
an advantage. 

3. If three or more teams are tied in the standings, the lbllowing procedures will be used: 
(a) The combined record of confereI~ce games between the tied teams involved will be compiled. Ties will be 

broken and seedings assigned based on the wiiming pereentage of the combined conference records. 
The higher wiiming pereentage shall prevail, even if the number of games played against the team or 
group is ~mequal (i.e., 2-0 is better than 3-1; 1-0 is the same as 2-0:2-0 is the same as 4-0; 2-1 is the same 

as 4-2; 1-0 is better than 1-1; 0-1 is the same as 0-2; 0-2 is the same as 0-4) 
(b) If procedure (a) fails to break the tie, then each tied team’s record shall be compared to the team 

occ~lpying the highest position in the final regular-season standings, continuing down throngh the 
standings until one team gains an advamage by a Ngher winning percemage. 

(c) If the tie is broken by (a) or (b) regarding one or more teams, but three or more teams remain tied° then 
procedures (a) and (b) will be re-applied among those tied teams only. 

(d) If two teams remain tied, procedures (1) and (2) will be [bllowed. 

4. If there is more than one tie in the standings, and when utilizing the tie-breaking procedures there are a 
pair of teams tied, a team’s record against tile combined tied teams (prior to their own tie-breaking 
procedures) is used, rather than performance against the individual tied teams. 

5. If procedures (2) and/or (3) fail to establish an advantage, a coin flip to break the tie will be conducted by 
the commissioner after the final regular season game before the Conference Championstfip. 

6. If a coin flip or draw- (for a three or more team tie) is required, the procedure takes place immediately 
following the conclusion of the last regular season game prior to the Conference Championship. The 
procedure is administered by the commissioner or a designated assistant. This session is open to the 
media and to athletics department representatives from the tied teams. 

d. OFFICIAL S. Championship officials will be selected, assigned and contracted by tile Conference office. 

e. POST-SEASON PLA’~: The winner of the Conference Basketball Championship shall be nomilmted for the NCAA 
Basketball Tournament. If the winner of the Conference Basketball Championship is ineligible lbr NCAA postseason 
participation, the other filmlist shall be nominated for the NCAA Tournament. AW team other than the Conference Champion 
may be permitted to participate in other Conference approved postseason tounmments if invited. 

f. TRA¥~EL SQUAD. Travel squads for the Women’s Basketball Championship shall be the same as the NCAA 
Championship lilrdt. 
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g. RLVLES. 
1. Approved Rules. Competition will be conducted under the rules and rcgulations of the NCAA. 
2. Proposed Interpretations, by the ACC Basketball Coaches Connnittee, shall be subject to approval by the 

commissioner, through the athletics directors and faculty representatives. 
3. Protest of Officials’ Decisions. Decisions of game officials are final. Protests arising from the decisions of the 

officials or any inadvertent misinterpretation of the rules will not be considered by the Conference office. 

h. TELEVISING OF AWARD S. There shall be no live televising of awards of any type during the Basketball Championship 
unless a Conference-related person is the recipient of the award. The Executive Committee is empowered to set aside this 
restriction on a case-by-case basis. 

i. REIMBURSEMENT. The Conference will reimburse each institution championship expenses based on the following 
formula: Maximum reimbursement limited to 75 based upon a maximum of 32 in the official team travel paW, a ma:dmum of 30 
band members, and a maximum of 13 cheer/mascot members; $150 per person per diem; and the prevailing per mile roared trip 
rate established by the ACC Finance Connnittee for ACC Championships for travel of 250 miles or less one way or actual 
coach air fare based on a 21-day advance purchase for trips of more than 250 miles on way. (Revised." October 2009) 

Article VI. CROSS COUNTRY--MEN’S/WOMEN’S 

Section VI-1. Regular Season. 

a. SCHEDULING Each member institution lraving a cross countly team shall schedule teams of other member institutions 
at its own option and discretion during the regular season. 

b. TRAVEL SQUAD. Regular season travel squads shall be limited to sixteen (16) student-athletes for men and sixteen 
(16) student-athletes for women in intra-confcrence competition. (Revised: 3//ay 2007, ,Vlay 2009) 

Section VI-2. Conference Championship. 

a. DATE & SITE. The Cross CountD~ Championship shall be conducted on Saturday, two weeks prior to the NCAA 
Regional Championships. The host institution has the option of hosting on Friday if there is a home football game. The 
course will be properly measured (i.e., USATF certified, by a rcgistercd surveyor, etc.). If held on a golf course, the course 
shall be closed during the meet. The site will be rotated, subject to approval by the Conference. (Revised: May 2006, April 
2008, April 2010) 

b. FORMAT. The men’s and women’s cross country championships will reflect the variances of course lengths 
indicated in the NCAA Men’s and Women’s Track & Field Rules Book. Both men’s and women’s team and individual 
champions will be determined at the Confcrence championstfip meet. 

c. TRAVEL SQUAD. The travel squads for the Cross Country Championship shall be limited to ten (10) student- 
athletes in uniform per men’s team and ten (10) student-athletes in uniform per women’s team. (Revised." April 2008, ~Vlay 

2009) 

d. RULES. Competition will be conducted under the rules and regulations of the NCAA. 

Article ~,qI. FIELD HOCKEY 

Section VII-1. Regular Season. 

a. SCHEDULING. Each member institution having a :field hockey team shall schedule each Confercnce team at least 
once each season. 

b. TRAVEL SQUAD. Regular season travel squads for Field Hockey shall be limitcd to twenty-five (25) student-attfletes 
in intra-conference competition. (Revised." 32ay 2007, May 2009) 

c. OFFICIALS. Officials for conference matches will be assigned by a selected Coordinator of Field Hockey Officials. 
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Section VH-2. Conference Championship. 

a. DATE & SITE. The Conference Field Hockey Championship will be held on a date and at a site recommended by the 
Field Hockey Committee, subject to approval by the Conference. 

b. SEEDING Seeding for the Field Hockey Championship will be determined by the regular season conference standings. 
In case of a tie, the following formula will be used (Revised." April 2008): 

1. Head-to-head conference game results between the tied teams. 
2. Goal differential in conference games ouly (goals for versus goals against; a maximum of three goals for 

any one conference game will be used. Results from all conference games will be used). 
3. Goal differential in conference games only between the tied teams (goals for minus goals against, maximum 

difference plus three for aw one conference game). 
4. Goals scored in conference games only (maximtun differential of three per game. Results from all conference 

games will be used). 
5. Goals scored in conference games ouly between the tied teams (maximum differential of three per game). 
6. Blind draw between the tied teams. 

c. FORMAT. The Field Hockey Championship will be a single elimination tournament. The team championship will be 
determined by this event. 

d. OFFICIALS. Championship officials will be selected by the Coordinator of Field Hockey Officials. 

e. TRAVEL SQUAD. The travel sqnads for the Field Hockey Championship shall be the same as the NCAA Championslfip 
limit 

f. RULES. Competition will be conducted under the rules and regulations of the NCAA. 

A~icle "~qH. FOOTBALL 

Section VIII-1. Regular Season. 

a. SCHEDULING Conference members shall arrange their schedule of games with one another prior to making contractual 
agreements with aw team outside the Conference. The Conference Office must be consulted prior to scheduling any non- 
conference game on a specific date. (Revised: October 2006) 

b. TRAVEL SQUAD. Regular season travel squads for football shall be limited to seventy-two (72) student-athletes in 
intra-conference competition. (Adopted." May 2009) 

c. GAME-SUSPENSION-POLICY. Should a game be suspended and cannot be resumed that day, the decision as to the 
status of that game would be determined by the Commissioner’s office. 

d. OFFICIALS. The Office of the Commissioner will be responsible for the appointment of the Coordinator of Football 
Officials. The expenses of the Coordinator of Football Officials will be included in the Commissioner’s budget. 

The Committee on Officiating shall recommend the method of selecting officials and the fees and allowances for 
officials in football. It shall recommend policies and rules governing the relations between coaches and officials. It shall 
serve in an advisory capacit-y to the commissioner with respect to training and appointment of officials. 

e. JERSEYS. The visiting team will wear white jerseys and the home team will wear jerseys of a contrasting color. 
Exception: 7"he home team may wear white je~s~eys when the teams have agreed befi)re the season. 

f. COMPLIMENTARY TICKETS. The complimentary ticket policy for Conference football games shall be agreed on 
annually by the Conference. 

g. GAME GUARANTEES. The minimum game guaxantee for Conference football games shall be agreed on annually by 
the Conference. 
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h. HALF-TIMES. All half-times shall be twenty (20) minutes in length. 

i. PRE-GAME WARM-UPS. The "L" system of pre-game warm-ups will be ntilized prior to all Conference games nntil 
45 minutes remain on the pre-game clock. At that point, both teams will be able to work the entire width of the field from the 
50-yard line to their goal line. At the 22-minute mark on the pre-game clock in Conference games, both teams will be required 
to leave the field for pre-game ceremonies. AW special pre-game recognition, including senior day ceremonies, must be 
held between the 22-minute and four-minute mark on the pre-game clock. The visiting team shall have the choice of entering 
the field before or after the home team just prior to kickoff. 

j. CHEERLEADERS. Visiting team cheerleaders are limited to twelve (12) in number at all Conference football games. For 

the purposes of determining this limitation, mascots shall not be included in this count. ¢4dopted: May 1971; Revised." May 

1975, April 2004) 

k. BANDS. Home bands are prohibited from being seated betfind the visiting team bench area. If the band is amplified, 
speakers cannot be positioned as to be directed into the visiting team bench area. ¢4dopted." May 2006) 

1. RULES. Competition will be conducted under the nfles and regulations of the NCAA. 

m. COIN TOSS. A Conference coin shall be used for the coin toss at all Conference Football games. The winning 
captain shall be presented the coin. 

n. PUBLIC SERVICE ANNOUNCEMENT. The ACC Sportsmanship Public Service Announcement must be played at all 
home institutional football games. The spot must run at least once between the coin toss and the end of the first quarter. 
~4dopted." 3!Iay 2008") 

o. CAMPS. Football coaching staffs may not conduct, attend, orbe involved with any football camps/clinics, including 
camps/clinics for non-prospect aged individuals, during the months of June and July or any calendar week (Sunday 
through Saturday) that includes days of those months off their institution’s campus. However coaches may evaluate at 
such camps/clinics during the spring football evaluation period per NCAA regulations. Coaches may attend coaching 
clinics offtheir institution’s campus at aw time only when there are no prospective student-athlete’s enrolled in the clinic. 
On-field graduate assistant coaches are permitted to work one off-campus camp per year (institutions are not permitted to 
provide expenses to work the camp) for the advancement of their coactffng career. Tiffs rule does not apply to noncoaching 
staff members. Waivers may be granted by the Commissioner when warranted. ¢4dopted: October 2005: Revised." April 

2007; Editorial Revision: 2010) 

Section VHI-2. Conference Championship. 

a. CHAMPIONSHIP DETERMINATION. The divisional champions shall be determined on a percentage basis. Each 
team will be awarded one point for a conference win. The total number of points will be divided by the number of conference 
games played. The winners of each division (Atlantic and Coastal) will compete in the conference championship and tl~e 
winner shall be the conference champion. Details for the conduct of the championship will be contained in a participant’s 
manual. Dates and sites of the Conference Championship will be selected by the athletics directors and faculD" athletics 
representatives and announced from the Conference office. 

b. TICKETS. Each member institution will receive forty (40) tickets for the championship game to be used at the 
institution’s discretion. Each participating institution will receive 10,000 tickets. Ten percent of the participating team’s 
lower seating allotment of eight hundred (800) tickets may be sold at a 50% discount at the institution’s discretion. It has 
been recommended that these discounted tickets be used for students. The Conference will share in the expense of unsold 
tickets (calculated at the lowest price available) as follows: (Revised." October 2005, Jam¢ary 2009) 

1. From 6,001 throngh 7,000 tickets, the Conference will pay 50% of ticket cost. 
2. From 7,001 tl~rough 8,000 tickets, the Conference will pay 75% of ticket cost. 
3. From 8,001 up to 10,000 tickets, the Conli~rence will pay 100% of ticket cost. 
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c. TRAVEL. The official travel paw size for the championship game will be 150 members (72 dressed limit) per team. A 
total of $160,000 per team will be provided tbr expenses other than travel. The Conference office must approve all charter 
travel. Teams located 250 miles (or bands locamd 500 miles) or less from the Championship site must bus to the Championship 
site. Teams located more than 250 miles (or bands located more than 500 miles) from the ChampionsNp site may fly. 

Section VIII-3. Procedure to Determine theACC Football Champion/Automatic BCS Berth iftheACC Football 

Championship Game is not Played. 

Should the Conference not be able to hold its amnml Football Championship Game, the Conference football cham- 
pion will be the team that finishes the season with the Nghest wi~ming percentage in conference games. If more than 
one team has the same winning percentage, the tied teams are declared co-champions. 

In order to determine the Conference’s representative to the Bowl Championship Series (BCS), the procedures listed 
below will be followed. All references to rankings refer to the fi~ml BCS standings released on Selection Sunday after all 
regular season games and Conference Championships Games are completed. 

Section VIII-4. DMsional Tiebreakers. 

If more than one team in the same division is tied for the best winning percemage in its Conference games then, in order 
to determine the divisional champion, the procedures listed below will be followed. 

T~ O-TEANI TIE. 
1. Head-to-head competition between the two tied teams 
2. Records of the fled learns wilNn the division. 
3. Head-to-lmad competition versus the team within the division wilh the best overall mcmfl (divisional and 

non-divisional). Coherence record and proceeding tt~ongh the division. Multiple ties witNn the division 
broken from :first to last. 

4. Overall record versus all common non-divisional opponents 
5. Combined record vs. all non-division mares 
6~ Record versus common non-divisional teams based on their order of fiNsh (divisimml and non-divisimml) 

and proceedfiN through other common non-divisional teams based on their order of finish within their divi 
sion. 

Z The tied learn with the highest ranking in the Bowl ChampionsNp Series Standings lbllowing the end of 
regular season games shall be the divisional represenlative in the ACC Championship Game. 

8. The mpmseNative shall be chosen by a draw. 

THREE OR MORE TEAM TlE. (Once tie has been reduced to two teams, the two-team tiebreaker format is 
used): 
1. Combined head-to-head record, among the tied teams 
2 Records of the tied teams within tlm division. 
3. HeM-to-head competition vs. the team within the division with the best overall (divisional and non-divi 

simml) Conference record, and proceeding through the division. Mt~lfiple ties within the division will be 
broken first ~o last. 

4. Overall mcoN for non-division teams 
5. Combined mcoN versus all common non-divisimml teams. 
6. Record versus common non-divisional with the best overall Conl~mnce (divisional and non-divisimml 

mcoN) and proceeding tt~ough the other co,non non-divisional teams based on their oNer of fiNsh 
within the division. 

7. The tied team with the highest ranki~N in the Bowl Championship Series Standings iMlowing the conclu 
sion of m~lar season games shall be the divisional mpmsemative in the ACC ChampionsNp Game, uNess 
the second of the tied teams is ranked wit[mi five-or-t~wer places of the highest ranked tied team. In this 
case, the head-to-head results of the top two mnked tied ~eams shall determine the representative in the 
ACC Champio~Np Game. 

8. The mpmsenlalive shall be chosen by a draw. 
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Section VIII-5. Automatic Qualifier. (Adopted." October 2005) 

a. TWO WAY TIE (between Teams A &-B). 
1. Team A defeats Team B and is ranked higher - Team A earns the BCS bid. 
2. Team A defeats Team B and is ranked lower, bnt in the Top 10 - Team A earns bid (*except if Team B is ranked 

#1 or #2 in the BCS standings, then Team B earns the BCS bid). 
3. Team A defeats Team B and is ranked lower, but is ranked five or fewer positions below Team B - Team A 

earns the BCS bid~ 
4. Team A defeats Team B and is ranked lower, and more than :rive positions below Team B - Team B earns the 

BCS bid. 
5. Team A does not play Team B, then, wtfichever team is ranked tfigher in the BCS standings earns the BCS bid. 
6. Team A does not play Team B, and neither Team A nor B are ranked in the final BCS standings, then the BCS 

Bowl wonld select the team of its choice from among the tied teams. 
If two teams have the same ranking, or both am unranked, the bid goes to the team that has won the head-to-head 

game. 

b. THREE WAY TIE (’mini-conl~rence" created among the three tied teams)o 
Sce~mrio I - All three tied teams have each won one and lost one against the other tied teams in the mini-conl~rence. 

1. In tNs case, the Nghest ranked team among the tNee earns the bid. 
2. [[’two of the throe teams have the same ranking~ the bid is earned by the team winning the head-to-head match- 

up. If the teams have not played each other, and they trove the same ranking, then tlm BCS Bowl would select 
the team of its choice from among the tied teams. 

3. [g none of the teams am ranked, the BCS Bowl would select the team of its choice from among the tied teams. 

Scenalio II - M1 tt~ree teams lmve 6-2 colfference records. WitNn the mini-conference, Team A is 2-0, Team B is 1-1, and 
Team C is 0-2~ 

1. If Team A is ranked higher than Teams B and C, Team A earns lhe BCS bid. 
2. If Team A is not the highest ranked, but is in the Top 10, Team A earns bid unless Team B or C is ranked either 

#1 or #2 in the BCS standings, then Team B or C receives the BCS bido 
3. If Team A is not ranked, bm the highest ranked team in the mini-conference is ranked #21 or lower, Team A 

earns the BCS bid. 
4. [r Team A is not the highest ranked team and is ranked m~re six or more spots below the highest ranked team 

in the mini-conference, Team A is eliminated from consideration. 

Subsequently, 
(a) If’ream B is ranked higher than Team C, "ream B cams the BCS bid. 
(b) If Team B is ranked lower titan Team C, but is in the Top 10, Team B earns bid nnless Team C is ranked 

either #1 or #2 in the BCS standings, then Team C receives the BCS bid. 
(c) If’ream B is ranked lower tlmn "ream C, but ranked live or fewer spots below Team C, Team B earns bid, 

unless Team C is ranked either #1 or #2 in the BCS standings, then Team C receives the BCS bid. 

(d) If Team B is ranked lower than Team C, but is ranked six or more spots below Team C~ Team C earns the 
BCS bid. 

Scenario III - Of the three teams which arc tied, two or more ha~’e not played each other during the regular season, and 
within the mini Conference "ream A is 2-0, Team B and Team C are each 0-1, then: 

1. If Team A is ranked higher than Teams B and C, Team A earns the BCS bid. 
2. [r Team A is not the highest ranked, but is in the Top 10, Team A earns bid u~fless Team B or C is ranked either 

#1 or #2 in the BCS standings, then TeamB or C receives the BCS bid. 
3. If Team A is not ranked, but the highest ranked team m the mini-co~fference is ranked #21 or lower, Team A 

earns the BCS bid~ 
4. If Team A is not the highest ranked team and is ranked more tlmn five spots below the highest ranked team in 

the mini-co~fference, then the BCS bid will go to the highest ranked team in the BCS from among either Team 
B or Team C. 

Scenario IV - Of the tl~’ee teams which are tied, two or more have not played each other during the regular season, and 
thin the mini Conference Team A is 1-0, Team B, 1-1 and Team C is 0-1, then: 
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1. If Team A is raN(ed higher than Teams B and C, Team A earns the BCS bid. 
2. If Team A is not the highest ranked, but is in the Top 10, Team A earns bid unless Team B or C is ranked either 

#1 or #2 in the BCS standings, then Team B or C receives the BCS bid. 
3. If Team A is not ranked, but the Nghest ranked team in the mi~fi-conference is ra~ked #21 or lower, Team A 

earns the BCS bid. 
4. If Team A is not the highest ranked team and is ranked more than five spots below the highest ranked team in 

the mini-conference, then Team A is eliminated and: 

(a) If Team B is ranked higher than Team C, Team B earns fl~e BCS hid. 
(b) If Team A is not the Nghest rm~ked, but is in the Top 10, Team A earns bid mfless Team B or C is ranked 

either #1 or #2 in the BCS standings, then Team B or C receives the BCS bid. 
(c) If Team A is not ranked, hm the highest ranked team in the mini-coufemnce is ranked #21 or lower~ "ream 

A earns the BCS bid. 
(d) If Team A is not the highest ranked team and is ranked morn than five spots below the highest ranked 

team in the mini-conference, then the BCS bid will go to the highest ranked team in the BCS from among 
either Team B or Team C. 

Scenario V 
1. If two or all of the tied teams have not played each other and none of the teams in the mini-corfference has an 

advantage against each other then the BCS bid goes to the highest ranked team in the fi~ml BCS standings. 
2. If two or all of the tied teams have not played each other, and all three teams are not rariked, then the BCS Bowl 

would select the team of its choice from among the tied teams. 

FOUR WAY TIE. 
Assumes: 
1. If any team should fi~fish ranked # 1 or #2 in the BCS standings, they au.to~tmtically will be the conference BCS 

representative. 
2. A seven-victory miNmum in an 11-game season: an eight-victory miNmum in a 12-game season. All wins 

calculated against I-A opponents o@0 

Scenario 
1. 
2. 
3. 

1 - If Team A is 3-0, Team B is 2 - 1, Team C is 1-2 and Team D is 0-3, then: 
If Team A is the highest ranked team in the mi~fi-couference, then it receives the BCS bid. 
If’ream A is ranked in the Top 10, then it receives the BCS bid. 
If Team A is m~ked eight or fewer slots behiM the highest-rm~king team in the milqi-conference, then it 
receives the BCS bid. 
If Team A does not have the victou minimum, then the highest-ranked team in the mini-confere~ce receives 
the BCS bid. If no teams are ranked in the BCS standings, then Team B will receive the bid. 
If Teams A and B do not have the victou minimum, and no teams are ranked in the BCS, then Team C will 
receive lhe BCS bid. 

Scenario II - If Team A and. Team B are 2-1 in the mini-conlErence and Team C and Team D are 1-2. then: 
Assuming Teams A and B both have the victou minimum: 
1. If Team A defeated Team B and is ranked Ngher titan Team B, Team A earns the BCS bid. 
2. If Team A defeated Team B and is ranked in the Top 10. Team A earns the BCS bid. 
3. If Team A defeated ’ream B and is ranked eight or fewer spots lower lhan Team B, Team A earns the BCS bid. 
4. If Team A defeated Team B but is ranked nine or more slots lower titan Team B, Team B earns the BCS bid. 

Assuming either Team A or B do not have the victou minimum: 
1. If Team A tins the victou minimum and Team B does not and Team A is the highest-ranked team in the mini- 

conference, then Team A earns the BCS bid. 
2. If’ream A has the victou minimum and Team B does not and Team A is ranked in the Top 10, then Team A 

earns the BCS bid. 
3. If Team A lms the victou minimum and Team B does not and Team A is ranked eight or fewer slots behind the 

highest-ranked team in the mini-conference, then Team A receives the BCS bid. 
4. If Team C or Team D have the victou minimum and are ranked nine or more slots ahead of Team A or Team B, 

then Team C or Team D receives the BCS bid. 
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5. If neither Team A or B have the victor5.: mininmm, then the highest-ranked team in the mini-conference earns 
the BCS bid. 

Scenario III - Asst~mes Team A and B did not play each other. 
1. Team A and Team B both were 2-0 in the mid,i-conference, Team C is 1-2 and Team D is 0-3~ The BCS bid goes 

to the highest ranked team from among Team A or B, unless Team C or D are ranked nine or more spaces above 
either A or B. If no team is ranked in the BCS, then the BCS Bowl chooses from among Teams A and B for the 
bid. 

2. Team B is 2-0, Team C is 2-1, Team A is 1-1 and Team D is 0-3 in the mini-conference, then: 
a. If Team B defeated Team C and is ranked higher titan Team C, Team B receives the bid. 
b~ If Team B defeated Team C and is ranked in the Top 10, then Team B receives the bid (u~fless Team 

C is ra~ked #1 or #2) 
c. If Team B defeated Team C and is ranked eight or fewer spaces below Team C, then Team B receives 

the bid 
d. If Team B defcatcd Team C and is ranked nine or more spaces below Team C, tl~en Team C receives 

the bid. 
e. If no teams arc mined, then the BCS Bowl chooses from among teams B or C. 

3. Team C is 3-0, Team B is 1-1, Team D is 1-2 and Team A is 0-1. The BCS bid goes to Team C. 
4. Team C is 2-1, Teams A and B are 1-1, TeamDis 1-2. The BCS bid goes to the highest ranked Team. Ifnoteams 

are ranked, then the BCS Bowl chooses from among all :~bur teams. 

Scenario 
1. 

IV - Assumes Team A does not play Team B and Team C does not play Team D. 
Teams A and B arc 2-0 and Teams C and D are 0-2. The BCS bid goes to the higher ranked team of A or B, 
ux~less Team C or D are ranked nine spaces above the higher ranked of A or B. If no learns are ranked, then the 
BCS Bowl chooses from among Teams A and B. 
Teams A. B. C and D are all 1-1. The BCS bid goes to the highest ranked Team. If no teams are ranked, then 
the BCS Bowl Chooses from among all four teams. 
Team A is %0, Teams B and C are 1-1 and Team D is 0-2. Team A earns the BCS bid tmless either Team B or C 
are ranked nine or morn spaces above Team A. If no teams are ranked, then Team A earns the bid. 

Scenario 
1. 
2. 

V - Assumes Team A does not play Teams B and D. 
Team C is 3-0. Team B is 1-1, Team D is 0-2 and Team A is 0-1. Team C earns the BCS bid. 
Team B is 2-0, Team A is 1-0, Team D is 1-1 and Team C is 0-3. Team B earns the BCS bid ux~less Team A or 
Team D are rained nine or more spaces ahead of Team B. If no teams are ranked, then Team B earns the bid. 
Team C is 2-1. Team B and D are 1-1 and Team A is 0-1. The Nghest ranked team earns the B CS bid. if no teams 
arc ranked, then Team C earns the bid. 
Team D is 2-0, Team A is 1-0, Team C is 1-2 and Team B is 0-2. The Nghest raN;ed Team of A or D earns the 
bid unless Team B or C are ranked nine or more spaces above the highest ranked of A or B. If no teams ranked, 
then Team D earns the BCS bid. 

Scenario VI - Assumes three of the four teams do not play each othcr~ In this case, the BCS bid goes to the highest 
ranked team If no teams are ranked, then the BCS Bowl Chooses from among all four teams. 

Assumes: 
1. If any team should finish ranked # 1 or #2 in the BCS standings, they autoumtically will be the conference BCS 

representative~ 
2. An eight-victm~" miminum in a 12-game season. All wins calculated against I-A opponents onb~. 

Scenario I - Team A is 4-0, Team B is 3-1, Team C is 2-2, Team D is 1-3 and Team E is 0-4. 
1. If Team A is the highest ranked team in the mini-conference, then it receives the BCS bid. 
2. If Team A is ranked in the Top 10, then it receives the BCSbid. 
3. If Team A is ranked eight or fewer slots behind the highest-ranking team in the miN-conference, then it 

receives the BCS bid. 
4. If Team A does not trove the victm3~ minimum, then the Nghest-ranked team in the mini-conference receives 

the BCS bid. 
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5. If Team A is ranked nine or more slots behind Team B or Team C in the mini-conference, then Team B or Team 
C mcei~’es the BCS bid. 

6. If Team A is unranked, but Team B is ranked #17 or lower, then Team A earns the BCS bid. 
7. K Team A is ul~ral~ked, but Team B is ranked #16 or higher, then Team B earns the BCS bid. 
8~ If all teams are unrankedo then Team A earns the BCS bid. 

Sceimrio 
1. 
2. 
3. 
4. 
5. 
6. 

II - Team A and B are 3-1, Team C is 2-2 and Teams D and E are 1-3. 
If Team A defeated Team B and is ranked higher than Team B, Team A earns the BCS bid. 
If Team A defeated Team B and is ranked in the Top 10, Team A earns t~he BCS bid. 
K Team A defeated Team B and is mined eight or fewer spots lower than Team B, Team A earns the BCS bid. 
If Team A defeated Team B but is ra~ked ~finc or more slots lower than Team B, Team B earns the BCS bid. 
If all teams are unranked, and Team A defeated Team B, then Team A earns the BCS bid 
K Bowl chooses from among Teams A or B. 

Assu.ming either Team A or B do not have the victory~ minimum: 
I. If" Team A lms the victo~ minimum and Team B does not and Team A is the highest ranked team in tim mini- 

coherence, then Team A earns the BCS bid. 
If Team A [ms the viclo~, minfitmm and Team B does not and Team A is ranked in lhe Top 10, then Team A 
earns the BCS bid. 

3. W Team A Ires the victory ~mNmum and Team B does not and Team A is ra~ed eight or fewer slots beNnd the 
highest-ranked team in tl~c conference, then Team A receives the BCS bid. 

4. If Team C, D or E lm~’e fl~c victmy minimum and are ranked nine or morn slots ahead of Team A or B, then Team 

C, D or E receives the BCS bid. 
5~ If neither Team A or B ha~’e the victo~~ mi~finmm, then the Nghest-mnked team in the raiN-conference earns 

tim BCS bid. 
6. g no teams am rained who have the victoo: ~mmum, then the BCS Bowl chooses from among the teams t~t 

do not have the victo~~ mi~finmm. 

Sceimrio III - Teams A, B and C are 3-1, Team D is 1-3 and Team E is 0-4. A mini-conference is formed among Teams A, 
B, and C and the three-way tie-breaker is t~sed ~o break the tie. 

Sce~ario 
1. 
2. 
3. 

IV - Team A is 3-1, Teams B, C and D are 2-2 and Team E is 1-3. 
If Team A is the highest ranked team in the mini-conference, lhen it receives the BCS bid. 
If Team A is ranked in the ’Fop 10, then it receives the BCS bid. 
If Team A is ranked eight or fewer slots behind the highest-ranking team in the mini-conference, then it 
receives the BCS bid. 
If Team A does not have tim victmy minimum, then the highest-ranked team in tim mini-conference receives 
the BCS bid. 
If Team A does not have the victory’ minimtmL and no teams are ranked, then the BCS Bowl will choose the 
team to receive the BCS bid. 

Scenalio V - Teams A, B, C, D, and E are 2-2. The Nghest-mnked team earns the BCS bid. If no teams arc ranked, then 
the BCS Bowl will choose the team to receive the bid. 

Artide IX. GOLF--MEN’S 

Section IX-1. Regular Season. 

a. SCHEDULING Each member institution having a men’s golf team shall schedule teams of other member institutions 
at its own option and discretion during the regular season. 

b. TRAVEL SQUAD. Regular season travel squads shall be limited to seven (7) student-athletes in intra-conference 
competition. (Revised." May 2007, May 2009) 
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Section IX-2. Conference Championship. 

a. CHAMPIONSHIP DETEP&,IlNATION. The Conference team and indNidual championship for men shall be determined 
by a 54-hole medal play tournament (18-hole contest on Friday, 18-hole contest on Saturday and 18-hole contest on 
Sunday) to be played on three consecutive days, with no rain day and with the understanding that the Championship will 
conclude on Sunday, over a course selected by the Men’s Golf Committee. In case of inclement weather the Games 
Conm~ittee has the right to make any adjnstmems deemed necessary" in the championship format. The Men’s Golf Committee 
also will recommend the dates for the Championship. A practice rotmd shall be allowed the day preceding the first scheduled 
18-hole round. 

b. FORMAT. The tournament field shall be composed of five entries from each school with the four low scores each day 
to count toward the team championship with the NCAA scoring system being used. No extra golfers will be allowed to enter. 
If two or more players tie for the individual championship, a sudden death playoff will be held inmaediately following 
completion of the final round (with play starting on a hole to be deternfined by the Committee) to determine the winner of the 
first place award. Ties for other places will remain and duplicate awards will be sent. 

c. PAIRINGS. The players will be paired by teams. The relative starting times for the first 18-hole round will be drawn 
from a hat by the coaches at the preceding year’s pre-championship meeting. After the first round the team starting times 
will be determined by the team order of filfish each day with the top teams teeing off last. 

d. PLAY ON TOURNAMENT COURSE. Men’s golf team members, individuals or teams, shall not be permitted to 
practice, play, walk the selected tournament course or use aw golf course facilities (including the use of practice areas, 
such as practice greens and range) between the beginNng of the academic year :[’or each institution a~d the first official 
practice round of the Men’s Golf Championship (Exception: If the team member is a merebet of ~he club/course on which the 
men’s golf tournamem will be played, he nmy play the course during the time mentioned above. Team members who are not 
members of the club/course are not permitted to play as guests of members during the specified time). Any men’s golf team 
members who practice, play or walk the tournamcnI course during the time period mentioned above, and are not merebets 
of that club/course, will be declared ineligible to compete in that season’s Men’s Golf Championship. (Editorial Revision: 
~c~v’ 2007) 

e. TRAVEL SQUAD. The travel squads for the Men’s Golf Championship shall be the same as the NCAA Championship 
limit 

f. RULES. Competition will be conducted under the roles and regulations of the USGA. 

g. AUTOMATIC QUALIFICATION. Should the Conference Championship conclude (after 54 holes) and co- 
Champions are named, the following procedures should be used to determine the Autonmtic Qualifier: (Ad~qated: April 

200, ) 
1. The lowest score between the tied teams’ fifth players on the final day of competition. 
2. The lowest score between the tied team’s fifth players on the second day of competition. 
3. The lowest score between the tied teams’ fifth players on the first day of competitiono 

Should the Conference Championship not be played due to inclement weather, the following procedures should be used to 
determi~e the Automatic Qnalifier: ¢ idopled: Oc~o1~,er 2005: Revised: April 2009, 

1. Low scorn al~er completion of the same 45 holes by all participants. 
2. Low score ~ter completion of the same 36 holes by all pa~icipants. 
3. I_ow score aPter completion of the same 27 holes 
4. Low scorn al~er completion of the same 18 holes by all participants. 
5. If still fled or ramble to complete 18 holes, the m~erage of the latest Go~wee~Sagafin and Goff Smt Polls prior 

to completion of the ACC Championship will determine the Automatic Qualifier. 
6. If still tied, the highest ranking in the latest Golf S~t Poll prior to completion of the Conl~rence 

ChampionsNp will dem~ne the Autonmtic Qtmlffier. 
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Article X. GOLF--WOMEN’S 

Section X-1. Regular Season. 

a. SCHEDULING Each member institution having a women’s golf team shall schedule teams of other member institutions 
at its own option and discretion during the regular season. 

b. TRAVEL SQUAD. Regular season travel squads shall be limited to seven (7) student-athletes in intra-conference 
competition. (Revised." May 2007, May 2009) 

Section X-2. Conference Championship. 

a. CHAMPIONSHIP DETERMINATION. The Conference team and individual championship for women shall be 
determined by a 54-hole medal play tournament (18-hole contest on Friday, 18-hole contest on Saturday and 18-hole contest 
on Sunday) to be played on three consecutive days, with no rain day and with the understanding that the Championship 
will conclude on Sunday, over a course selected by the Women’s Golf Committee. In case of inclement weather, the Games 
Committee has the right to make any adjustments deemed necessary in the championstfip format. The Women’s Golf 
Committee also will recommend the dates for the Championship. A practice round shall be allowed the day preceding the 
first scheduled 18-hole round. 

b. FORMAT. The tounmment field shall be composed of five entries from each school with the four low scores each day 
to count toward the team championship with the NCAA scoring system being used. No extra golfers will be allowed to enter. 
If two or more players tie for the individual championship, a sudden death playoff will be held immediately following 
completion of the final round, weather and time permitting, (with play starting on a hole to be determined by the Conmfittee) 
to determine the winner of the first place award. Ties for other places will remain and duplicate awards will be sent. If a 
sudden death playoffis not possible (e.g., weather, time), co-champions will be named. If two or morn teams are tied for the 
team championship, the Conference champion will be determined by using the tie-breaking procedures for the NCAA 
regional tournaments. 

c. PAIRINGS. The players will be paired by" teams. The relative starting times for the first 18-hole round will be based on 
previous year’s Conference finish. After the first round the team starting times will be determined by the team order of finish 
each day with the top teams teeing off last. 

d. PLAY ON TOURNAMENT COURSE. \Vomen’s golf team members, individuals or teams, shall not be permitted to 
practice, play and/or walk ~he selected ~o~mmmem course or rise any golf course facilities (includi~g the use of practice 
areas, such as practice greens and range) between the beginning of the academic year for each institution and the first 
official practice round of the ~Vomen’s Golf Championship. Exceptions include: 

k If the team member is a member office club/course on which the women’s golfto~mmmen~ will be played, she 
may play the course during the time mentioned above. Team members who are not members oftt~e ch~bicomse 
are not permitted to play as guests of members during the specified time. 

2. If a student-athlete has contracted with the host course professional for instructional lessons, she is permitted 
to use the following areas: 
(a) Practice Areas (three weeks prior to the Championship, only the driving range may be used). 
(b) Championstfip Course (during the first semester only). 

Any women’s golf team members who practice, play and2or wNk tt~e tournament course during the time period mentim~ed 
above, and are not members of ttkat club/course, or being instructed by the host course professional, will be declared 
i~eligible to compete in that season’s Women’s Golf Champions[tip. ~4dopted: 3/.tay 2007; Revised." April 2009, .@rii 

e. TRAVEL SQUAD. The travel squads for fl~e Women’s Golf Championship shall be the same as the NCAA Championship 
limit 

f. RULES. Competition will be conducted under the rules and regulations of the USGA. 
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g. AUTOMATIC QUALIFICATION. Should the Conference Championship not be played due to inclement weather, 
the following procednres should be used to determine the Automatic Qualifier: ¢Jldoioted: October 2005) 

1. Low score after completion of 36 holes. 
2. If 36 holes are not completed, low score after 18 holes or subsequent increments of nine holes are played and 

completed by all participants. 
3. If 18 holes or increments of nine holes are not completed by all participants, the committee will use head to 

head results in tour~mments during the year to determine the cb~ampion. 
4. If still tied, use the stroke differential to determine a champion. 
5. If still tied, the average of the Golf week/Sagarin and Golf Slat Polls will determine the champion. 

Article XI. LACROSSE--MEN’S 

Section XI-1. Regular Season. 

a. SCHEDULING Each member institution having a lacrosse team shall plW all other member institutions having 
lacrosse teams at least once each year. 

b. TRAVEL SQUAD. Regular season travel squad shall not be limited in intra-conference competition. The travel squad 
limit will be reconsidered if any additional member institutions add the sport of men’s lacrosse. (Revised." May 2007, May 
2009, April 2010, April 2011) 

c. OFFICIALS. Officials for Conference games will be contracted and assigned by the officiating coordinator of the 
USILA. 

d. RULES. Competition will be conducted under the rules and regulations of the NCAA. 

Section XI-2. Conference Championship. 

a. DATE & SITE. The Conference Men’s Lacrosse Championship will be held on a date to be determined by the 
Conference. The site will be rotated, subject to approval by the Conference. 

b. SEEDING Seeding for the Men’s Lacrosse Championship will be determined by the regular season Conference 
standings. In case of a tie, the following formula will be used: 

1. Head-to-head Conference game results between the tied teams. 
2. Record versus team(s) occupying the tfigher position in the standings (or in case of a tie for first place, 

the next highest in the regular-season standings and continuing down through the standings until one 
team gains an advantage). 

3. Goals allowed in Conference games between the tied teams. 
4. Goal differential in Conference games only (goals for, minus goals against between the tied teams). 
5. Blind draw. 

c. FORMAT. The Men’s Lacrosse Championship will be a single elimination tournament. The team championship will 
be determined by this event. 

d. OFFICIALS. Championship officials will be assigned by the officiating coordinator of the USILA. 

e. TRAVEL SQUAD. The travel squads for the Men’s Lacrosse Championship shall be the same as the NCAA 
Championship linfit. 

f. RULES. Competition will be conducted under the rules and regulations of the NCAA. 
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Artide XH. LACROS SF:--WOMEN’ S 

Section XII-1. Re~oular Season. 

a. SCHEDULING. Each member institution having a lacrosse team shall play all other member institutions having 
lacrosse teams at least once each year. 

b. TRAVEL SQUAD. Regular season travel squad shall be limited to thirty-two (32) student-athletes in intra-conference 

competition. (Revised." 3lay 2007, l~Ia), 2009, April 2010) 

c. OFFICIALS. Officials :for Conference games will be contracted and assigned by each institution. 

d. RULES. Competition will be conducted under the rules and regulations of U.S. Lacrosse and the NCAA. (Revised: 

April 201!) 

Section XH-2. Conference Championship. 

a. DATE & SITE. The Conference Women’s Lacrosse Championship will be held annually, on a date to be determined 
by the Conference. The site will be rotated, subject to approval by the Conference. 

b. SEEDING. Seeding for the Women’s Lacrosse Championship will be determined by the regular season Conference 
standings. In case of a tie, the following formula will be used: (Revised." May 2007) 

1. Head-to-head Conference game results between the tied teams. 
2. Record versus team(s) occupying the higher position in the standings (or in case of a tie for first place, 

the next highest in the regular-season standings and continuing down through the standings until one 
team gains an advantage). 

3. Goal differential in head-to-head competition against tied teams (goals for, minus goals against, maximum 
difference plus five for any one game). 

4. Blind draw. 

c. FORMAT. The Women’s Lacrosse Championship will be a single elimination tournament. The team championship 
will be determined by tiffs event. 

d. OFFICIALS. Championship officials will be assigned by an approved coordinator of officials. 

e. TRAVEL SQUAD. The travel squads for the Women’s Lacrosse Championship shall be the same as the NCAA 
Championship limit. 

f. RULES. Competition will be conducted under the rules and regulations of U.S. Lacrosse with NCAA Championship 
modifications. 

Article Xlll. ROWING~WOMEN’S 

Section XIII-1. Regular Season. 

a. S CHEDULING. Each member institution sponsoring varsity rowing shall schedule varsity rowing programs of other 
member institutions at its own option and discretion during the regular season. 

b. TRAVEL-SQUAD. Regular season travel squad slrall be limited to fifB~-three ( 53 ) student-athletes in intra-conference 
competition. (Revised: ~k[ay 2007, May 2009) 

c. RULES. Competition will be conducted under the rules and regulations of US-Rowing, except as agreed upon by the 
participating coaches prior to the competition. 
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Section XHI-2. Conference Championship. 

a. DATE & SITE. The Rowing Championship will be held on a date to be determined by the Conference. If weather 
conditions do not permit the Championship to be held on the determined date, the Championship will be held on the 
following day. The site will be rotated subject to approval by the Conference. 

b. SEEDING. Seeding for the Championship will be determined by a vote of the head coaches. If there is a tie for 
seeds, all coaches will re-vote for the tied spots. If a second tie occurs, a coin will be flipped for ties between two teams, 
and a draw will occur for ties among t~hree or morn teams. (Adopted: @ri! 2008) 

c. TRAVEL SQUAD. Championship travel squad shall be limited to thirty-two (32) student-attfletes in mfiform. (Revised." 
May 2009) 

d. RULES. Competition will be conducted under the rules and regulations of US Rowing. 

e. JUDGE-REFEREES. The host institution shall be responsible for selecting the chief referee and his or her crew. 

f. AUTOMATIC QUALIFICATION. Should the Conference Championship notbe held or completed due to inclement 
weather or other circumstances, the autonratic qualifier will be determined through a coaches’ vote using the pre-championship 
seeding and a conference call. (Adopted: @ril 2011) 

Article XD~ SOCCER--MEN’S 

Section XIV-1. Regular Season. 

a. SCHEDULING Each member institution having a men’s soccer team shall play all other member institutions having 
men’s soccer teams at least once each year. 

b. RESCHEDULING REGULAR SEASON MATCHES. Postponed and rained-out games: Ever3.: effort will be made to 
play the game and the host team game administrator will make a decision prior to begimfing the game if it is going to be 
played or delayed. Once the game starts, it is in the hands of the official. If the game is halted and cannot be resumed that 
day, the administrators of the two schools will make every effort to reschedule the game (the next day, if possible). If the two 
schools cannot agree, the matter will be referred to the conference office. If the game cannot be rescheduled, it will be 
elimiuated. 

c. TRAVEL SQUAD. Regular season travel sqtuad shall be limited to twen~’-six (26) student-athletes in intm-conference 
competition. (Revised." ~,~lqV 2007, May 2009, @ril 2010, @ril 2011) 

d. OFFICIALS. Officials for Conference soccer matches will be assigned by the Coordiuator of Men’s Soccer Officials. 

e. RULES. Competition will be conducted under the rules and regulations of the NCAA. 

Section XIV-2. Conference Championship. 

a. CHAMPIONSHIP DETERMINATION. The Men’s Soccer Championship will be determined by a single elimiuation 
touruament. Details for the conduct of the Championship will be contained in a bulletin prepared by the Championship 
Manager. 

b. SEEDING Seeding for the Championship will be determined by the regular season Conference standings [utilizing a 
point system (win = three points; tie = one point)]. Ties :for any seeded position will be broken as follows: 

1. Head-to-head Conference game results between tied teams. 
2. Goal differential in games between tied teams (goals for, minus goals against). 
3. Goals scored in Conference games between tied teams. 
4. Goals scored in overall Conference games. 
5. Blind draw. 
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c. OFFICIALS. Championship officials will be selected, assigned and contracted by the Coordinator of Men’s Soccer 
Officials. 

d. TRA’~L SQUAD. The travel squads for the Men’s Soccer Championship shall be limited to twen~7-two (22) student- 
athletes. (Revised." May 2009) 

e. RULES. Competition will be conducted under the roles and regulations of the NCAA. 

Artide XV. S OCCER--\VOMEN’S 

Section XV-I. Regular Season. 

a. SCHEDULING Each member institution having a women’s soccer team shall play a ten (10) game round robin regular 
season schedule so that home and away breakdown is reversed in consecutive years. (Revised." April 2008) 

b. RESCHEDULING REGULAR SEASON MATCHES. Postponed and rained-out games: Every effort will be made to 
play the game and the host team game administrator will make a decision prior to beginning the game if it is going to be 
played or delayed. Once the game starts, it is in the hands of the official. If the game is halted and cam~ot be resumed that 
day, the administrators of the two schools will make every effort to reschedule the game (the next day, if possible). If the two 
schools cannot agree, the matter will be referred to the conference office. If the game cannot be rescheduled, it will be 
eliminated. 

c. TRAVEL SQUAD. Regular season travel squads shall be limited to twenty-six (26) student-alhletes in intra-conference 
competition. (Revised." May 2007, May 2009) 

d. OFFICIALS. Officials :for women’s soccer matches will be contracted and assigned by the Coordinator of Women’s 
Soccer Officials. 

e. RULES. Competition will be conducted under the nfles and regulations of the NCAA. 

f. COMPLIMENTARY ADMISSIONS. In aw regular season conference game for which the host institution charges 
admission, the visiting team shall be provided a maximum of fifty (50) complimentary admissions at its request, to be used 
consistent with NCAA regulations. (Adopted: May 2006) 

Section XV-2. Conference Championship. 

a. CHAMPIONSHIP DETERMINATION. The Women’s Soccer Championship will be determined by an eight (8) team 
single elimination tournament. Details for the conduct of the Championship will be contained in a bulletin prepared by the 
Championslfip Manager. 

b. SEEDING Seeding for the Championship will be determined by the regular season Conference standings [utilizing a 
point system (win = three points; tie = one point)]. Ties for a~ seeded position will be broken as follows: (Revised." April 
2008, April 2011) 

1. Head to head Conference game results between tied teams. 
2. Most wins between tied teams in Conference games only. 
3. Goal differential in overall Conference games (goals for, minus goals against, maximum difference of plus 

three for any one Conference game). 
4. Goals scored in overall Conference games. Maximum of three for a~ one Conference game. 
5. Goals allowed in overall Conference games. 
6. Best results versus team(s) occupying the higher position in the standings (or in case of a tie for first 

place, the next highest position in the regular season standing and then continuing down through the 
standings until one team gains an advantage). 

7. Blind draw. 

c. OFFICIALS. Championship officials will be selected, assigned and contracted by the Conference office. 
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d. TRAVEL SQUAD. The travel squads for the Women’s Soccer Championship shall be t~venty-four (24) student- 
athletes in uniform. (Revised." May 2009) 

e. RULES. Competition will be conducted under the rules and regulations of the NCAA. 

Article XVI. SOFTBALL 

Section XVI-1. Regular Season. (Revised." May 2007) 

a. SCHEDULING Each team will play a full conference schedule. Conference games shall be played as a three-game 
series. The site of the series will be al ternated each year. Rainouts will be handled as follows: 

1. If. on the fi~al date of the series, a doubleheader or one game plus is to be played, the first game or suspended 
game must be completed by 4:00 p.m. If the first game or suspended game is not completed by 4:00 p.m., the 
next game will not be played uNess mutually agreed to by both coaches (no game may start after 6:00 p~m 

2. No make-up games are allowed to be played alter the last date of the scheduled series. 
3. AW alteration to the original conference schedule must be approved through the Conference office. 

b. TRAVEL SQUAD. Regular season travel squads for softball shall be limited to twenty (20) student-athletes in intra- 
conference competition. (Revised." May 2007, May 2009) 

c. UMPIRES. Umpires shall be contracted and appointed by the Coordinator of Softball Umpires. A three person crew 
will be used during regular season conference competition. 

d. HALTED GAME RULE. The halted game rule will be used for all Conference play. 

Section XVI-2. Conference Championship. 

a. DATE & SITE. The Conference Softball Clrampionship will be held on a date and at an on-campus site recommended 
by the Conference Women’s Softball Committee, subject to approval by the Conference. This site will be rotated subject to 
approval by the Conference. (Revised." April 2008) 

b. SEEDING Seedings will be based on winning percentage for all Conference games. If. after figuring percentages, two 
or more teams are tied, the following procedures will be used to break the ties: 

1. Two Teams Tie. 
(a) Head-to-head competition. 
(b) Compare each team’s record versus teams occupying the highest position. The process shall still 

continue by comparing records against each succeeding finish until the tie is broken. 

(c) Run differential comparison against two tied teams. 

(d) A coin flip will be administered by the Conference Office. 
2. Multiple Tie (more than two teams tying at a position). 

(a) Head-to-head competition. The tying team’s regular season head-to-head competition records shall 
be evaluated to determine if a team (or teams) has an advantage in wins. 

(b) If that process does not resolve the tie or reduce the nmltiple tie to two teams (when multiple ties are 
reduced to two teams, the ranking for rcmai~fing team(s) is resolved by following ticbrcaking procedures 
described in Two Teams Tie above), then a comparison of the team’s records against the other 
Conference places of finish, beginning at the highest position shall be completed. This evaluation 
process shall continue against each succeeding team until the tie is broken. 

(c) Tie will be broken by coin flip administered by the Conference Office. 
3. Excessive Ties (more than one tie). When more than one tie shall occur in the standings, the following tie- 

breaking system will be implemented. 
(a) When comparing teams tied at one position in the standings against teams tied at a lower position, 

those tied in the lower position shall, for purposes of comparison, be considered a single unit (e.g., 
Team A and Team B tied for first place shall compare against Tcam X and Team Y tied for third place 
as follows; Team A shall compare its combined record against X and Y, against Team B’s combined 
record against both X and Y). 
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c. FORMAT. The Softball Championship will be a single elimination tournament. The team championship will be 
determined by this event. (Revised." @ril 2008) 

d. UMPIRES. Championship umpires will be nolninated and selected by the Coordinator of Softball Officials. 

e. TRAVEL SQUAD. The travel squads for the Softball Championship shall be the same as the NCAA Championship 

f. RULES. Competition will be conducted under the rules and regulations of the NCAA. 

g. AUTOMATIC QUALIFICATION. Should the Conference Championship not be held or completed due to inclement 
weather the highest seed remaining in the Championship after the most recently completed full day of competition will be 
the automatic qualifier to the NCAA Championship. (Adopted." @ri12009) 

Article XVII. SWI~NG & DIVINCr-MEN’S/WOMEN’S 

Section XVII-1. Regular Season. 

a. SCHEDULING Each member institution having a swimming team shall schedule teams of other member institutions 
at its own option and discretion during the regular season. 

b. TRAVEL SQUAD. Regular season travel squads shall be limited to twenty-four (24) student-athletes in intra- 
conference competition. Men’s and women’s divers shall count one-half. (Revised." Allay 2007, May 200~) 

c. OFFICIALS. Referees, judges and other officials shall be contracted and assigned by the home team during regular 
season Conference competition. 

Section XVII-2. Conference Championship. 

a. DATE & SITE. The Swinuning & Diving Championship will be held the last full weekend in Februaly or two weeks 
prior to NCAA qualification, or one month prior to the NCAA Swimming & Diving Championships at on-campus sites to be 
determined. (Revised: October 2010) 

b. FORMAT. Both Men’s and Women’s Swimming & Diving Championship formats will follow that outlined in the 
NCAAMen’s and Women’s Swimming & Diving Championships Handbook. 

c. OFFICIALS. Referees, judges and other Championship officials will be contracted through the Conference Office 
with prior approval of the Conference Swimming & Diving Committee. 

d. TRA’~L SQUADS. The travel squads for the Men’s and Women’s Swimming & Diving Clrampionships shall follow 
the guidelines outlined in the NCAA Championship Handbook. Men’s and women’s divers shall count as one half (1/2). 

(NCAA Revision: 2008) 

e. TRAVEL TO CHAMPIONSHIP SITE. Travel will be restricled as follows: 
1. No teams will miss class prior to the initial day of championship competition. Exceptions must be approved by 

the institution’s facult)_" athletics representative, athletics director and senior woman administrator and kept 
on file by the institution. (Revised." May 2006, May 2011) 

2. There will be no practices, with the exception of the host institution, in the competition pool prior to the initial 
day of championship competition. 

f. RULES. Competition will be conducted under the rules and regulations of the NCAA. 

g. FACILITY REGULATIONS. Each institution desiring to host the Swimming and Diving Championships shall certil~, 
to the Conference office that their swimming and diving facilities meet minimum championship standards. Double lane lines 
shall be used at the Championships. 
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Article XVIII. TENNIS---MEN’S/WOMEN’S 

Section XVIII-1. Regular Season. 

a. SCHEDULING Each member institution having a tennis team shall schedule all other member institutions once each 
year, with make-ups being scheduled, when reasonable, between the two competing teams. 

b. INCLEMENT WEATHER POLICY. 
1. If raining, wait to determine if the match can be continued outdoors, if it cannot; 
2. Move the match indoors (schools with the availability of indoor courts within one hour’s driving distance 

should make prior arrangements when playing a distant Conference member over three hour’s drMng distance). 
If indoor courts are not available; 

3. Complete the match the next day, if possible. If this is not feasible, the match should be rescheduled. No 
makeup telmis matches will be allowed to be played after the Sunday preceding the Conference Telmis 
Championslfips. 

4. If no agreement can be reached, refer the matter to the Conference office for assistance. 

c. TRAVEL SQUAD. Regular season travel squads shall be limited to ten (10) student-athletes in intm-conference 
competition. (Revised." May 2007, May 2009) 

d. BALL/COURT SURFACES. It will be the responsibility of the home coach to inform the opposing coach of the court 
surface. 

e. RULES. Competition will be conducted under the rules and regulations of the NCAA and the ITA. All Conference 
matches will use the regular scoring system. A minimum of six (6) ITA officials will be at every conference tennis match. 
(Revised." l~la3, 2008) 

Section XVHL2. Conference Championship. 

a. DATE & SITE. The Men’s and Wolnen’s Tennis Championships will be held the last weekend in April (Thursday- 
Sunday), or the last spring weekend prior to the beginning of the earliest final exam period of a member institution, 
whichever occurs last. The site will be at a facility suitable for a combined championslfip. 

b. CHAMPION SHIP DETERMINATION. The team championships will be detemfined by a single elimination tournament 
format. 

c. SEEDING: Seeding for the Men’s and \Vomen’s Tennis Championships will be determined by the regular season 
Conference standings. Ties lbr any seeded position will be broken as lbllows: (Revised: May 2006) 

Regular Season Seeding: 
I. Each team will be awarded one (l) point for a conference wino 
2. Each team will be awarded zero (0) points for a conference loss. 

Tmmmment Seeding: 
1. Seed teams by accumulation of total points, not percentages. 
2. If two or more teams tie (total points), the tie breaker will be: 

(a) Head-to-head competition betxveen the tied teams. 
(b) ff still tied or no head-to-head competition, record versus team(s) occupying the higher position in 

the standings (or in case of a tie for first place, the next highest in the regular season standings and 
continu.ing down through the standings until one team gains an advantage). 

(c) Total number of ACC individiml matches won (the doubles matches - one point; sh~gles matches .... 
one point). 

(d) Blind draw. 

d. BALL/COURT SURFACES. It will be the responsibility of the Championship director to inform the coaches of the 
surface. Tennis balls used in the Championship shall be the balls specified in the Conference Tennis ball contract. 
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e. OFFICIALS. Officials for the Tennis Championship shall be assigned by the Coordinator of Tennis Officials. 

f. TRAVEL SQUAD. The travel squads for the Men’s and Women’s Tennis Championships shall be the same as the 
NCAA Championship limits. 

g. RULES. Competition will be conducted under the rules and regulations of the NCAA and the ITA. All Conference 
matches will use the regular scoring system. 

h. AUTOMATIC QUALIFIACATION. Should the Conference Championship not be played due to inclement weafl~er, 

the highest seed remaining in the Championship at the suspension of play will be the Automatic Qnalifier to the NCA A 

ChampionsNp. ¢4a~pted: ~@ril 2008) 

Article XIX. TRACK & FIELD- INDOOR/OUTDOOR-MEN’S/WO]VIEN’S 

Section XIX-1. Regular Season. 

a. SCHEDULING Each member institution having a track & field team shall schedule teams of other member institutions 
at its own option and discretion during the regular season. 

b. TRAX/%L SQUAD. Regular season travel squads shall be limited to thirty-eight (38) student-attfletes for men and 
forty (40) student-athletes for women in intra-conference competition. (Revised." ~/Iay 2007, 3!Iay 2009) 

Section XIX-2. Conference Championship. 

a. DATE & SITE. The Indoor Track & Field Championship will be held two weeks prior to the NCAA Indoor Track and 
Field Championships. The Outdoor Track & Field Championship will be held the next to the last weekend in April (Thursday- 
Saturday) or the last weekend prior to the beginning of the final exam period of a member institution, wlfichever occurs 
earlier. (Revised." May 2006) 

b. CHAMPIONSHIP DETERMINATION. Team championships will be decided on the basis of final team standings in 
the Conference Championship meets. 

c. FORMAT. The Outdoor Track & Field Championship is to be rotated among Conference members. The order of 

events of Indoor and Outdoor Track & Field Championships will follow as per the NCAA Men’s/Women’s Track & Field 

Championship Handbooks. 

d. OFFICIALS. The Championship Referee and the Championship Appeals Committee shall be nmde up of individuals 
outside the coaching ranks of the Conference. Individuals selected to officiate Confere~me Indoor and Outdoor Track & 
Field Championships shall be approved by the Committee on Track. 

e. TRAVEL SQUAD. Championship travel squads shall be limited to thirty (30) student-athletes in uniform each. 
(Revised." ~’~ay 2006, AIa.v 2009) 

f. RULES. Competition will be conducted under the rules and regulations of the NCAA. 

Article XX. VOLLEYBALL--WOMEN’S 

Section XX-1. Regular Season. 

a. SCHEDULING Each member institution having a Women’s Volleyball team shall play a 20-game regular season 
conference schedule. Each match will be the best three (3) of five (5) games. (Revised." April 2008") 

b. TRAVEL SQUAD. Regular season travel squads for Women’s Volleyball shall be limited to :fifteen (15) student- 
athletes in intra-conference competition. (Revised." May 2007, ~/Iay 2009) 
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c. OFFICIALS. Officials for Conference matches will be assigned by the Coordinator of Women’s Volleyball Officials. 

d. RULES. Competition will be conducted under the rules and regulations of the NCAA Volleyball Championship. 

AUTOMATIC QUALIFICATION. The NCAA automatic qualification will be determined by confcrence winning 
percemage during the regular season. In the evem of a tie, the following procedure will be used: (Revised." April 2009) 

1. Head-to-head results between tied teams. 
2. Head-to-head game results between tied teams. 
3. Head-to-head point differential between tied teams. 
4. Compare match record against the highest ranked opponent continuing down until one team gains an 

advantage. 
ff still tied, 
5. Coin flip or blind draw if more than two teams are tied. 

A~icle XXI. WRESTLING 

Section XXI-1. Regular Season. 

a. SCHEDULING Each member institution having a wrestling team shall schedule all other member institutions at least 
once each year. 

b. TRAVEL SQUAD. Regular season travel squads for dual meets in Wrestling shall be limited to fifteen (15) student- 
athletes in intra-confcrence competition. (Revised." May 2007, May 2009) 

c. OFFICIALS. Officials shall be contracted and assigned by the home team during regular season Conference 
competition. 

d. RULES. Competition will be conducted under the rules and regulations of the NCAA. 

Section XXI-2. Conference Championship. 

a. DATE & SITE. The Confcrence Wrestling Championship will be a one day meet (Saturday or Sunday), held two 
weeks prior to the NCAA Division I Championships. The site will be rotated among participating institutions. (Revised." 

@ril 2008) 

b. SEEDING The following tie breaking procedure will be used should a tie occur when determining seeding for the 
ACC Championship: (Adopted." @ri12010) 

I. Head-tod~ead competition. 
2. Win-loss percentage of all common opponents (conference and non-conference). 
3. \Vin-loss percentage against conference opponents entered in the tournament, only in the weight class in 

which the wrestler is enteredo 
4. Vote of the head coaches. 

c. CHAMPIONSHIP DETERMINATION. The team championship will be decided on the basis of final tcam standings 
in the Conference Championship. 

d. FORMAT. The Conference format will be consistent with the NCAA Division I format. 

e. OFFICIALS. Championship officials will be nominated and selected by the Committee on Wrestling. 

f. TRAVEL SQUAD. The travel squads for the Wrestling Championship shall be limited to twelve (12) student-athletes 
in uniform. (Revised." May 2009) 

g. RULES. Competition will be conducted under the rules and regulations of NCAA. 
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Article XXH. AWARD S. 

Section XXII-1. AII-AC C Academic Teams. 

All-ACC Academic teams will be selected for those sports in which the Conference designates a conference champion. 
The teams will be selected by a special committee comprised of league office staff. 

To be eligible for consideration in all sports other than men’s and women’s basketball, men’s and women’s swirmning 
and wmsfling~ a student-athlete must have earned a 3 o00 grade point average for the previou.s semester and maintained a 
3.00 cum~fiative average di~ring his/her academic career. 

In men’s and women’s basketball, men’s and women’s swinm~ing and wrestling, a student-athlete must have earned a 
3.00 grade point average for the immediately preceding fhll semester and maintained a 3.00 cmtmlative grade point average 
during his/her academic career. 

In Nl sports graduate studems must have a cumulative undergraduate GPA of 3.00 or greater and at least a 3.50 or 
greater in graduate school in order to be considered for an All-ACC Academic Team. 

Throughout the selection process prima~y consideration will be accorded to the student-athlete’s athletic accomplish- 
ments during the current athletic season. Fall sports teams released by mid-JanuaB,. Winter and Spring sports teams 
released by last week in Junco 

"II~e maximmn size of each team is as follows: Baseball 40; BaskeibN1 (Men) approx. 10-15; Basketball (Women) approx. 
10-15; Cross Country (Men) 20; Cross Country (Women) 20; Field Hockey 30; Football approx. 50: Golf (Men) 20: Golf 
(Women) 20; Indoor Track & Field (Men) 40; Indoor Track & Field (Women 40; Lacrosse (b/IelL~ 30: Lacrosse (Women) 30; 
Rowi~g 30; Soccer (Men) 30; Soccer (Women) 40; SoflbN130: Swimmi~g & Diving (Men) 40; Swimming & Divi~g (Women) 
40; Te~mis (Me~) 20: Tennis (Women) 20; Ontdoor Track & Field (Men) 40; Outdoor Track & Field (Women) 40; Volleyball 
30; Wrestling 20. ~evised." May 2006. 3/lq!’ 2007, October 200Z October 

Section XXII-2. Scholar-Athlete of the YearAward. 

a. FOOTBALL. One football student-athlete will be recognized as the ACC Scholar-Athlete of the Year and will receive 
the Jim Tatum Award, Milch will be selected by the Commissioner’s office upon receiving nominations from the member 
institution’s Academic Advisors. The criteria for selecting the award recipients arc as follows: 

1. Candidates must be a senior football student-athlete. 
2. The award will be based on 50% academic achievement and 50% athletic achievement. 

b. SPORTS OTHER THAN FOOTBALL. One member of each of the Conference’s remaining 24 sponsored sports will 
be recognized as the ACC Scholar-Athlete of the Year. The criteria for selecting the award recipients are as follows: 
(Adopted." October 2007) 

1. Candidates must be in their third or fourth year of athletic competition. 
2. The award will be based on 60% academic achievement and 40% athletic achievement. 
3. Candidates must have maintained a 3.0 grade point average for their career as well as a 3.0 grade point average 

point average during the last two semesters. 
4. The nomination form for each institution will be sent to the Athletic Director and copies to the Sports 

hfformafion Director. Academic Advisor and Senior Woman Administrator. 
5. Each school may nominate one student-athlete per sport. 
6. The actual selection of each ACC Scholar-Athlete will be handled similar to the selection of the Jim Tatum 

Award. The selection of each scholar-athlete is based on a committee headed by the Associate Commissioner 
of Conm~unications. 

c. CRITERIA FOR NAMING THE AWARD. Only ACC Scholar-Athlete of the Year Awards are eligible to be named. 
Each award may have multiple names. (Adopted." May 2009) 

1. Eligibili~ is not limited to a~ specific group(s). 
2~ The official nomination will originate from the member institution where the nominee was last in a position of 

influence. 
3. A minimum period of two-years must pass (from when the nominee vacNed his/her position before an 

individual is eligible to be nominated~ 
4. A nominee should be one whose reputation exceeds that of a sports celebrity. "the nominee should he 

renowned for exceptional personal qualities, such as character, leadership, integrity, national influence, and 
lbr excellence in intercollegiate aflfletics. The nominee should have demonstrated a commitment to academic 
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and atl~letic balance. In addition, consideration will be given to the nominee’s universi~r and community 
inllt~ence and service beyond the sports arena. 

d. PROCESS FOR NAMING THE A~VARD. (Adopted." May 200% 
1. A formal uomination will be submitted to the Office of the Commissioucr by the nominee’s institution. 
2. The specific sport committee (to which the award would potentially be named) will be advised of all relative 

nominations and will trove the benefit of discussion. The opiNon and feedback from the sports cormnittee will 
be expressed to the awards committee :lbr their consideration. 

3. The nomination will be presented to the awards commillee for conside~Nion. If endorsed by the awards 
committee, the nomination will be appropriately fom~arded as part of the committee’s ammN action items. 

4. Peudiug the approval of the awards committee° the no~tfination would be forwarded thro~@~ the conl?mnce 
governance structure. 

e. MEN’S BASKETBALL. The ACC Men’s Basketball Scholar-Athlete ofthe Year willbe officially named the "Skip 
Prosser Award". 

f. WOMEN’ S BASKETBALL. The ACC Women’s Basketball Scholar-Athlete of the Year will be officially named the 
"Kay Yow Award". (Approved." 2008-09) 

g. FOOTBALL. The ACC Football Scholar-Athlete of the Year will be officially named the "Jim Tamm Award". 

(Editorial Revision: 2010) 

h. MEN’S GOLF. The ACC Men’s Golf Scholar-Athlete of the Year award will be officially named the "Rod Myers 
Award". 

Section XXII-3. ACC Sportsmanship Award. 

One female and one male ACC student-athlete will be awarded the ACC Sportsnmnship Award annually. Additionally a 
team could also be selected if warranted. NCAA Sportsmanship Award qualification criteria will be used in selecting all 
nominees and award recipiems. (Adopted." October 2008") 

Section XXII-4. Conference Awards. 

The Commissioner of the Atlantic Coast Conference is instructed to purchase such plaques and trophies as are 
necessary for Conference championships (including the Conference plaques awarded for excellence in scholarship and 

athletics) as follows: 

a. A plaqt~e shall be awarded to a senior ~nale and senior female of each institution :[’or excellence in scholarship aud 
athletics, and these awards will be presented at Commencement or an appropriate awards day. 

b. The Conference will provide an award for All-Conference. Freshman of the Year, Player (s) of the Year aud Coach of 
tim Year in all sports. ~:or additional Conference amhofized awards, see individual sport. 

c. All teams that tie as the ACC Conference champion will be awarded trophies. (Adopted: Ma.v 2006) 

Section XXH-5. All-Conference Teams. 

a~ BASEBALL, FIELD HOCKEY, SOCCER, VOLLESq3ALL, LACROSSE, GOLF, SOFTBALL, TENNIS AND ROWING If 
four schools participate in a sport, a first team (based on the number of student-athletes on the field/court/boat) will be 
named. If five schools participate in a sport, a first team plus 25% (based on the number of student-athletes on the field/ 
court/boat) will be named. If six schools participate in a sport, a first team plus 50% (based on the number of student- 
athletes on the field/court/boat) will be named. If seven or more schools participate in a sport, a first and second team (based 
on the number o:f student-athletes on the field/court/boat) will be named. (Revised." Ma.v 2009) 

b. SWIMMING TRACK, CROSS COUNTRY AND WRESTLING. The All-Conference team will be based on the 
student-athlete’s place at the ACC Championship. (Revised." May 2009) 
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c. CHANGES. Any changes to the above policies must be reconunended to the Awards Committee. (Revised." May 

2009) 

Section XXII-6. Baseball. 

Awards authorized and presented by the Conference for Baseball are as follows: (Revised." October 2005, May 2007, 

October 2007) 

40 All-ACCAcademic Team 
32 All-Conference Team (First, Second Team) 

1 Freshman of the YearAward (true freshman only) 
1 Playerofthe Year 
1 Pitcher of the Year 
1 Coach of the Year 
1 Championship Team Trophy 

35 Individual Awards for Members of the Wi~ming Team 
11 All-Tournament Team 

1 Championstfip Most Valuable Player 
2 Divisional Championslfip Troplfies (Atlantic and Coastal) 
1 Scholar-Athlete of the’tear 

a. ALL-CONFERENCE TEAM. The All-Conference Baseball Team will be selected by a vote of the head coaches. Two 
(2) si~een (16) member teams will be announced as first and second team, including the following specific positions for each 
team: first baseman, second baseman, third baseman, shortstop, catcher, outfielder (3), starting pitcher (3), relief pitcher, 
DHiUtility player and three (3) at-large selections.(Revised." Ma.v 2007) 

b. FRESHMAN OF THE YEAR. The Baseball Freshman of the Year must be a true freshman and will be selecled by a 
vote of the head coaches. 

c. PLAYER OF THE YEAR. The Baseball Player of the Year will be selected by a vote of the head coaches. 

d. PITCHER OF THE YEAR. The Baseball Pitcher of the Year will be selected by a vote of the head coaches. 

e. COACH OF THE YEAR. The Baseball Coach of the Year will be selected by a vote of the head coaches. 

f. ALL-TOURNAMENT TEAM. The Baseball All-Tournament Team will be selected by a vote oflhe media in attendance. 
An eleven (11) member team, by po sition and including the M¥~P, will be named. 

g. CHAMPION SHIP MOST \~AL U ABLE PLAYER. The Baseball Championship Most Valuable Player will be selected 
by a vote of the media in attendance. 

Section XXII-7. Basketball-Men’s. 

Awards authorized and presemed by the Conference for Men’s Basketball are as follows: (Revised." October 2005, October 

2007," Editorial Revision: 2008) 
10-15 

15 
5 
5 
1 
1 
1 
1 
1 

25 
10 

1 

All-ACC Acadenfic Team 
All-Conference Team (First, Second, Third Team) 
All-Freshmen Team 
All-Defensive Team 
Defensive Player of the Year 
Rookie of the Year 
Player of the Year 
Coach of the Year 
Championship Team Trophy 
Individual Awards for Members of the Wi~ming Team 
All-Tournament Team (First and Second team; 5 people per team) 
Championship Most Valuable Player Award 
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1 Regular Season Championship Trophy 
1 Scholar-Athlete of the Year (Skip ProsserAward) 

a. ALL-CONFERENCE TEAM. The All-Conference Men’s Basketball Team willbe selected by the Atlantic Coast Sports 
Media Association (ACSMA). A first, second and third team will be named. 

b. ALL-FRESHMEN TEAM. The Men’s Basketball All-Freshman Team will be selecled by ACSMA. 

c. ALL-DEFENSIVE TEAM. The Men’s Basketball All-Defensive Team [five (5) members] will be selectedby ACSMA. 

d. DEFENSI¥~E PLAYER OF THE YEAR. The Men’s Basketball Defensive Player of the Year will be selected by 
ACSMA. (Editorial Revision: 2008) 

e. ROOKIE OF THE YEAR. The Men’s Basketball Rookie of the Year will be selected by ACSMA. 

f. PLAYER OF THE YEAR. The Men’s Basketball Player of the Year will be selecled by ACSMA. 

g. COACH OF THE YEAR. The Men’s Basketball Coach of the Year will be selected by ACSMA. 

h. ALL-TOURNAMENT TEAM. The Men’s Basketball All-Tournament Team will be voted by select media in attendance. 

Ten (10) members will be announced as a first and second team. 

i. MOST VALUABLE PLAYER. The Men’s Basketball Clmmpionship Most Vahkable Player will be selected by a vote of 
media in attendance and is included in the ten-member All-Tournament team. 

Section XXII-8. Basketball-Women’s. 

Awards authorized and presented by the Conference for Women’s Basketball are voted on by a Blue Ribbon Panel, wtfich 
consists of coaches and media familiar with women’s basketball, and are as follows: (Revised." May 2004, October 2005, 
May 2007, October 2007, May 2008) 

10-15 
15 
5 
5 
1 
1 
1 
1 
1 
1 

25 
10 

1 
1 
1 

All-A CC Academic Team 
All-Conference Team (First, Second, Third team) 
All-Freshmen Team 
All-Defc~tsive Team 
Rookie of the Year 
Defensive Player of the Year 
Sixth Player of the Ycar 
Player of the Year 
Coach of the Year 
Championship Team Trophy 
Individual Awards for Members of the Wim~ing Team 
All-Tournament Team (First and Second Team; 5 people per team) 
Championship Most Valuable Player 
Regular Season Championship Trop~ 
Scholar-Athlete of the Year (Kay Yow Award) 

a. ALL-CONFERENCE TEAM. The All-Conference Women’s Basketball Team will be selected by the Blue Ribbon 
Panel. Fifteen (15) members will be announced as a first, second and third team. 

b. ALL-FRESHMEN TEAM. The Women’s Basketball All-Freshmen Team (five (5) members) will be selected by the 
Blue Ribbon Panel. 

c. ALL-DEFENSIVE TEAM. The Women’s Basketball All-Defensive Team (five (5) members) will be selected by the 
Blue Ribbon Panel. 

d. ROOKIE OF THE YEAR. The Women’s Basketball Rookie of the Year will be selected by the Blue Ribbon Panel. 
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e. DEFENSIVE PLAYER OF THE YEAR. The Women’s Basketball Defensive Player of the Year will be selected by the 
Blue Ribbon Panel. (Adopted: May 2004) 

f. SIXTH PLAYER OF THE’~AR. The Women’s Basketball Sigh Player of the Year will be selected by the Blue Ribbon 
Panel. (Adopted." May 2007) 

g. PLAYER OF THE YEAR. The Women’s Basketball Player of the Year will be selected by the Blue Ribbon Panel. 

h. COACH OF THE YEAR. The Women’s Basketball Coach of the Year will be selected by the Blue Ribbon Panel. 

i. ALL-TOURNAMENT TEAM. The Women’s Basketball All-Tournament Team will be selected by a vote of the media 

in attendance. Ten (10) members will be a~mounced as a first and second team. 

j. MOST "VALUABLE PLAYER. The Women’s Basketball Championship Most Valuable Player will be selected by a vote 
of media in attendance and is included in the ten-member All-Tournament team. 

Section XXII-9. C~ss Country-Men’s/Women’s. 

Awards authorized and presented by the Conference for Men’s and Women’s Cross Country are as follows: (Revised." 

October 2007) 
20 All-ACC Academic Team- men and women 
28 All-Conference Team (14 men, 14 women) 

1 Freshman of the Year - men and women (true freshinan only) 
1 Coach of the Year - men and women 
1 Championship Team Trophy - men and women 

11 Individual Awards for Members of the Wimfing Team - men and women 
1 Individual Champion- men and women 
1 Individual Second Place - men and women 
1 Individual Third Place - men and women 
1 Scholar-Atlflete of the Year - men and women 

a. ALL-CONFERENCE TEAM. The Men’s and Women’s Cross Com~try M1-Conference Teams will be composed of the 
top fourteen (14) male finishers and the top fourteen (14) female finishers in their respective Conference Championship. 

b. FRESHMAN OF THE YEAR. The Men’s and Women’s Cross Count~ Freshman of the Year will be the first men’s 
and women’s cross country student-atlfletes to cross the finish line at the Conference championship. 

c. COACH OF THE YEAR. The Men’s and Women’s Cross Countly Coaches of the Year will be selected by a vote of 
the respective head coaches. 

Section XXH-IO. Field Hockey. 

Awards authorized and presented by the Conference for Field Hockey are as follows: (Revised." October 2005, October 

2007) 

17 

1 

1 

1 

1 

1 

11 

1 

1 

1 

All-ACC Academic Team 
All-Conference Team 
Freshman of the Year Award (true freshman only) 
Offensive Player of the Year 
Defensive Player of the Year 
Coach of the Year 
Championship Team Trop~ 
Individual Awards for Members of the Winning Team 
All-Tournament Team 
Championship Most Valuable Player 
Regular Season Championship Trophy 
Scholar-Athlete of the Year 
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a. ALL-CONFERENCE TEAM. The Field Hockey All-Conference Team will be one seventeen (17) member team selected 
by a vote of the head coaches. 

b. FRESHMAN OF THE YEAR. The Field Hockey Freslmaan of the Year must be a true freshman and will be selected by 
a vote of the head coaches. 

c. OFFENSIVE PLAYER OF THE YEAR. The Field Hockey Offensive Player of the Year will be selected by a vote of the 
head coaches. 

d. DEFENSIVE PLAYER OF THE YEAR. The Field Hockey Defensive Player of the Year will be selected by a vote of the 

head coaches. 

e. COACH OF THE YEAR. The Field Hockey Coach of the Year will be selected by a vote of the head coaches. 

f. ALL-TOURNAMENT TEAM. The Field Hockey All-Tournament Team will be selected by a vote of the head coaches. 
An eleven (11) member team, including the MVP, will be named. One ( 1 ) member from each of the losing teams on Thursday 
and Friday, thrce (3) members from the runner-up tcam of the Championship game, and four (4) members, including the 
Championship M¥~P, from the winner of the Championship game. (Revised." April 2008) 

g. MOST VALUABLE PLAYER. The Field Hockey Championship Most Valuable Player will be determined by a vote of 
the head coaches. 

Section XXII-11. Football. 

Awards authorized and presemed by the Conference for Football are as follows: (Revised." October 2005, October 2007," 

l~2ditorial Revision: 2008) 
50 AI1-ACC Academic Team 
50 All-Conference Team (First and Second team; 25 people per team) 

1 Rookie oftheYcar 
1 Offensive Rookie of the Year 
1 Defensive Rookie of the’tEar 
1 Offensive PlayeroftheYcar 
1 Defensive Player of the Year 
1 Player of the Year 
1 Coach of the Year 
1 Most Courageous Award (Brian Piccolo Award) 
1 Senior Scholar-Athlete Award (Jim Tatum Award) 
1 Most Outstanding Blocker Award (Jacob’s Blocking Trophy) 
2 Divisional Championship Trophies (Atlantic and Coastal) 
1 Championship Team Trop~ 
1 Championship MVP Trophy 

110 Individual Awards for Members of the Wim~ing Team 

a. ALL-CONFERENCE TEAM - ACSMA. A first and second All-Conference Football Team will be voted on by the 
ACSMA. Each team shall consist of an eleven (11) man offensive team, an eleven (11) man defensive team and three 
specialists (place kicker, punter and return specialist). 

b. ROOKIE OF THE YEAR. The Rookie of the Year will be selected by ACSMA. 

c. OFFENSIVE ROOKIE OF THE YEAR. The Football Offensive Rookie of the Year will be selected by ACSMA. 

d. DEFENSI’~ ROOKIE OF THE YEAR. The Football Defensive Rookie of the Year will be selected by ACSMA. 

e. OFFENSI¥~ PLAYER OF THE YEAR. The Football Offensive Player of the Year will be selected by ACSMA. 

f. DEFENSIVE PLAYER OF THE YEAR. The Football Defcnsive Player of the Year will be selected by ACSMA. 
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g. PLAYER OF THE YEAR. The Football Player of the Year will be either the Offensive or Defensive Player of the Year 
with the most votes as voted by ACSMA. 

h. COACH OF THE YEAR. The Football Coach of the Year will be selected by ACSMA. 

i. BRIAN PICCOLO AWARD. The most courageous football player in the Conference will be selected by the 
Conm~issioner’s office upon receiving nominations from the member institutions head football trainers. 

j. JIM TATUM AWARD (Scholar-Athlete of the Year). The top senior football student-atlflete will be selected by the 
Commissioner’s office upon receiving nominations from the member institutions Academic Advisors. The selection will be 
based 50 percent on academic performance and 50 percent on athletic performance. 

k. JACOB’S BLOCKING TROPHY. The most outstanding blocker is selected by a poll of the league’s defensive 
coordinators and/or head coach. 

1. CHAMPIONSHIP MVP TROPHY. The most valuable player of the Championship game is chosen by selected members 
of the media. 

Section XXII-12. Golf-Men’s. 

Awards authorized and presented by the Conference for Men’s Golf are as follows: (Revised." October 2007) 
20 All-ACC Academic Team 
12 All-Conference Team 

1 Freshman of the Year (true freshman only) 
1 Player of the Year 
1 Coach oftheYear 
1 Championship Team Trop~ 
7 Individual Awards for Members of the Winning Team 
1 Individual Champion 
1 Individual Second Place 
1 Individual Third Place 
1 Scholar-Athlete of the Year (Rod Myers Award) 

a. ALL-CONFERENCE TEAM. The Men’s Golf All-Conference Team will be determined by a vote of the coaches. A 
twelve-(l 2) member team will be named. The individual medalist in the Conference championstfip is an automatic All- 
Conference team member. (Revised." May 2007) 

b. FRESHMAN OF THE YEAR. The Men’s Golf Freshman of the Year must be a true freshman and will be selected by 
a vote of the head coaches. 

c. PLAYER OF THE YEAR. The Men’s Golf Player of the Year will be selected by a vote of the head coaches. 

d. COACH OF THE YEAR. The Men’s Golf Coach of the Year will be determined by a vote of the head coaches. 

Section XXII-13. Golf-Women’s. 

Awards authorized and presented by the Conference lbr Women’s Golf are as follows: (Revised October 2007) 
20 All-ACC Academic Team 
12 All-Conference Team 

1 Freshman of the Year (true freshman only) 
1 Player of the Year 
1 Coach of the Year 
1 Championstfip Team Trophy 
7 Individual Awards for Members of the Wi~ming Team 
1 Individual Champion 
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1 Individual Second Place 
1 Individual Third Place 
1 Scholar-Athlete of the Year 

a. ALL-CONFERENCE TEAM. The Women’s Golf All-Conference Team will be determined by a vote of the coaches. 
One twelve (12) member team will be named. The individual medalist in the Conference Championship is an automatic All- 
Conference Team member. (Revised." 1~/fay 2007) 

b. FRESHMAN OF THE YEAR. The Women’s Golf Freshman of the Year must be a true freshman and will be selected 
by a vote of the head coaches. 

c. PLAYER OF THE YEAR. The Women’s Golf Player of the Year will be selected by a vote of the head coaches. 

d. COACH OF THE YEAR. The Women’s Golf Coach of the Year will be determined by a vote of the head coaches. 

Section XXII-14. Lacrosse-Men’s. 

Awards authorized and presented by the Conference for Men’s Lacrosse are as follows: (Revised: October 2005, May 
2007, October 2007, April 2011) 

~ All-ACCAcademic Team 
11 All-Conference Team 

1 Freshman of the Year (true freslnnan only) 
1 Offensive Player of the Year 
1 Defensive Player of the Year 
1 Coach of the Year 
1 Championship Team Trophy 

40 Individual Awards for Members of the Wim~ing Team 
11 All-Tounrament Team 

1 Championship Most Valuable Player 
1 Regular Season Championship Trop~r 
1 Scholar-Athlete of the Year 

a. ALL-CONFERENCE TEAM. The Men’s Lacrosse All-Conference Team will be determined by a vote of the head 

coaches. An eleven (11) member team will be named. 

b. FRESHMAN OF THE YEAR. The Men’s Lacrosse Freshlnan of the Year must be a true freshlnan and will be selected 
by a vote of the head coaches. 

c. OFFENSIVE PLAYER OF THE YEAR. The Men’s Lacrosse Offensive Player of the Year will be selected by a vote of 
the head coaches. 

d. DEFENSIVE PLAYER OF THE YEAR. The Men’s Lacrosse Defensive Player of the Year will be selected by a vote of 
the head coaches. 

e. COACH OF THE YEAR. The Men’s Lacrosse Coach of the Year will be selected by a vote of the head coaches. 

f. ALL-TOURNAMENT TEAM. The Men’s Lacrosse All-Tournament Team will be selected by a vote of the ACC 
Sports Information Directors and media in attendance. An eleven (11) member team, including the MVP, will be named. 

g. MOST VAL U ABLE PLAYER. The Men’s Lacrosse Championship Most "valuable Player will be selected by a vote of 
the media and ACC Sports Infornkation Directors. 

Section XXII-15. Lacrosse-Women’s. 

Awards authorized and presented by the Conference for Women’s Lacrosse are as follows: (Revised." October 2005, May 
2007, October 200Z @ril 2011) 
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30 All-ACC Academic Team 
18 All-Conference Team 

1 Freshman of the Year (true freshman only) 
1 Offensive Player of the Year 
1 Defensive Player of the Year 
1 Coach of the Year 
1 Championship Team Trophy 

34 Individual Awards for Members of the Winning Team 
12 All-Tournamem Team 

1 Championship Most Valuable Player 
1 Regular Season Championship Trophy 
1 Scholar-Atlflete of the Year 

a. ALL-CONFERENCE TEAM. The Women’s Lacrosse All-Conference Team will be selected by a vote of the head 
coaches. An eighteen (18) member team will be named. 

b. FRESHMAN OF THE YEAR. The Women’s Lacrosse Freshman of the Year must be a true freshman and will be 
selected by a vote of the head coaches. 

c. OFFENSIVE PLAYER OF THE YEAR. The Women’s Lacrosse Offensive Player oflhe Year will be selected b~; a vote 
of the head coaches. 

d. DEFENSIVE PLAYER OF THE YEAR. The Women’s Lacrosse Defensive Player of the Year will be selected b~; a vote 
of the head coaches. 

e. COACH OF THE YEAR. The Women’s Lacrosse Coach of the Year will be selected by a vote of the head coaches. 

f. ALL-TOURNAMENT TEAM. The Women’s Lacrosse All-Tournament Team will be selected by a vote of the ACC 
Sports Information Directors and media in attendance. A twelve (12) member team, including the MVR will be named. 

g. CHAMPIONSHIP MOST VALUABLE PLAYER. The Women’s Lacrosse Championship Most Valuable Player will be 
selected by a vote of the ACC Sports Information Directors and media in attendance. 

Section XXII-16. Rowing-Women’s. 

Awards authorized and presented by the Conference for Women’s Rowing are as follows: (Revised." May 2006, October 

2OO7) 

14 
1 
1 
1 
1 

38 
1 
1 

All-ACC Academic Team 
All-Conference Team 
VarsiB~ Crew of the Year (5 or 9 individual awards) 
Freshman of the Year (true freshman only) 
Coach of the Year 
Championship Team Trophy 
Individual Awards for the Winning Team 
Award for Each Event Champion (5 or 9 individual awards) 
Scholar-Athlete of the Year 

a. ALL-CONFERENCE TEAM. The Women’s Rowing All-Conference Team will consist of a fourteen (14) member team 
selected by the head coaches. 

b. VARSITY CREW OF THE YEAR. The Crew of the Year will be selected by a vote of the head coaches. 

c. COACH OF THE YEAR. The Coach of the Year will be selected by a vote of the head coaches. 

d. FRESHMAN OF THE YEAR. The Freshman of the Year must be a true freshman and will be selected by a vote of the 
head coaches. 
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Awards authorized and presented by the Conference for Men’s Soccer are as follows: (Revised." October 2005, October 

2007) 

22 

11 

1 

1 

1 

1 

1 

27’ 

11 

1 

1 

1 

All-A CC Academic Team 
All-Conference Team (First, Second Team; 11 members per team) 
All-Freshmen Team (true freshmen only) 
Freshman of the Year (true freshman only) 
Offensive Player of the Year 
Defensive Player of the Year 
Coach of the Year 
Championship Team Tropl\,~" 
Individual Awards for the Winning Team 
All-Tournament Team 
Championship Most Valuable Player 
Regular Season Championship Trophy 
Scholar-Athlete of the Year 

a. ALL-CONFERENCE TEAM. The Men’s Soccer All-Conference Team will be determined by a vote of the head 
coaches. A twenty-two (22) member team will consist of the top eleven (11) vote recipients, regardless of position, plus the 
top goalkeeper being designated as first team and the next eleven (11) vote recipients, regardless of position, plus the 
second goalkeeper being designated as second team. 

b. ALL-FRESHMEN TEAM. The Men’s Soccer All-Freshmen Team [eleven (11) members] must be true freslnnen and 
will be selected by a vote of the head coaches. 

c. FRESHMAN OF THE YEAR. The Men’s Soccer Freslnnan of the Year must be a true freshman and will be selected 
by a vote of the head coaches. 

d. OFFENSIVE PLAYER OF THE YEAR. The Men’s Soccer Offensive Player of the Year will be selected by a vote of the 
head coaches. 

e. DEFENSIVE PLAYER OF THE YEAR. The Men’s Soccer Defensive Player of the Year will be selected by a vote of the 
head coaches. 

f. COACH OF THE YEAR. The Men’s Soccer Coach of the Year will be selected by a vote of the head coaches. 

g. ALL-TOURNAMENT TEAM. The Men’s Soccer All-Tournament Team will be selected by a vote of the ACC Sports 
hfformation Directors and media in attendance. An eleven (11) member team, including the MVR will be named. 

h. CHAMPIONSHIP MOST VALUABLE PLAYER. The Men’s Soccer Championship Most Valuable Player will be 
selected by a vote the ACC Sports Information Directors and media. 

Section XXII-18. Soccer-Women’s. 

Awards authorized and presented by the Conference for Women’s Soccer are as follows. (Revised." October 2005, October 

2OO7) 

11 
1 
1 
1 
1 
1 

29 

AI1-ACC Academic Team 
All-Conference Team (First, Second Team; 11 members per team) 
All-Freshmen Team (true freshmen only) 
Freshman of the Year (true freslmmn only) 
Offensive Player of the Year 
Defcnsive Player of the Ycar 
Coach of the Year 
Championslfip Team Trope7 
Individual Awards for Members of the Winning Team 
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11 All-Tournament Team 
1 Championstfip Most Valuable Player 
1 Regular Season Championship Trophy 
1 Scholar-Athlete of the’tear 

a. ALL-CONFERENCE TEAM. The Women’s Soccer All-Conference Team will be determined by a vote of the head 
coaches. A twenty-two (22) member team will consist of the top eleven (11) vote recipients, regardless of position, plus the 
top goalkeeper being designated as first team and the next eleven (11) vote recipients, regardless of position, plus the 
second goalkeeper being designated as second team. 

b. ALL-FRESHMEN TEAM. The Women’s Soccer All-Freshmen Team [eleven (11) members] must be true freshmen 
and will be selected by a vote of the head coaches. 

c. FRESHMAN OF THE YEAR. The Women’s Soccer Freshman of the Year must be a tree freshman and will be selected 
by a vote of the head coaches. 

d. OFFENSIVE PLAYER OF THE YEAR. The Women’s Soccer Offensive Player of the Year will be selected by a vote of 
the head coaches. 

e. DEFENSIVE PLAYER OF THE YEAR. The Women’s Soccer Defensive Player of the Year will be selecled by a vote of 
the head coaches. 

f. COACH OF THE YEAR. The Women’s Soccer Coach of the Year will be selected by a vote of the head coaches. 

g. ALL-TOURNAMENT TEAM. The Women’s Soccer All-Tournament Team will be selected by a vote of the ACC 
Sports Information Directors and media in attendance. An eleven (11) member team, including the MVP. will be named. 

h. CHAMPIONSHIP MOST "VS~LUABLE PLAYER. The Women’s Soccer Championship Most Valuable Player will be 
selected at the conclusion of the ACC Women’s Soccer Championship by a vote of the ACC Sports Information Directors 
and media in attendance. 

Section XXII- 19. Softb all. 

Awards authorized and presented by the Conference for Softball are as follows: (Revised." October 2005, May 2007, 

October 2007) 

30 All-ACC Academic Team 
20 All-Conference Team (First, Second Team; 10 members per team) 

1 Freshman of the Year (true freshman only) 
1 Player of the Year 
1 Pitcher of the Year 
1 Coach of the Year 
1 Championship Team Trop~ 

28 Individual Awards for Members of the Winning Team 
11 All-Tournament Team 

1 Championship Most Valuable Player 
1 Regular Season Championship Trophy 
1 Scholar-Athlete of the Year 

a. ALL-CONFERENCE TEAM. The Softball All-Conference Team will be selected by a vote of the head coaches. A 
twenty (20) member team, regardless of position will consist of the top ten (10) vote recipients being designated as first team 
and the next ten (10) vote recipients being designated as second team. 

b. FRESHMAN OF THE YEAR. The Softball Freshman of the Year must be a true freshman and will be selected by a 
vote of the head coaches. 

c. PLAYER OF THE YEAR. The Softball Player of the Year will be selected by a vote of the head coaches. 
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d. PITCHER OF THE YEAR. The Softball Pitcher of the Year will be selected by a vote of the head coaches. 

e. COACH OF THE YEAR. The Softball Coach of the Year will be selected by a vote of the head coaches. 

f. ALL-TOURNAMENT TEAM. An eleven (11) member All-Tournament Team, including the MVP, will be selected by 
a vote of the head coaches, ACC Sports Information Directors and the media in attendance. 

g. MOST VALUABLE PLAYER. The Softball Championship Most Valuable Player will be determined by a vote of the 
head coaches, ACC Sports Information Directors and the media in attendance. 

Section XXII-20. Swimming & DMng-Men’siWomen’s. 

Awards authorized and presented by the Conference for Men’s and Women’s Swimming & Diving are as follows: (Revised." 

October 2007) 
40 M1-ACC Academic Team- men and women 

Awards--All-Conference 
1 Frcshman of the Ycar - men and women (true freshmen only) 
1 Swimmer of the Year - men and women 
1 Diver of the Year - men and women 
1 Coach of the Year - men and women 
1 Championship Team Trop~r - men and women 

27,, Individual Awards for Members of the Wim~ing Team - men and women 
1 Championship Most Valuable Swimmer - men and women 
1 Championship Most Valuable Diver - men and women 
1 Award for Each Event Champion 
1 Award :for Each Event Second Place 
1 Award for Each Event Third Place 
1 Scholar-Athlete of the Year - men and women 

a. ALL-CONFERENCE. First, second and third place finishers in each event plus all first place relay teams in the 
Conference Championship will be named All-Conference. 

b. FRESHMAN OF THE YEAR. The Men’s and Women’s Freshinan of the Year will be determined by a vote of the head 
coaches. 

c. SWIMMER OF THE YEAR. The Men’s and Women’s Swimmer of the Year will be selected by a vote of the head 
coaches. 

d. DIVER OF THE YEAR. The Men’s and Women’s Diver of the Year will be selected by a vote of the head coaches. 
(Revised: *,~la.v 2007) 

e. COACH OF THE YEAR. The Men’s and Women’s Coach of the Year will be selected by a vote of the head coaches. 

f. MOST VALU ABLE SWIMMER/DIVER. The Men’s and Women’s Most Valuable Swimmer from the Conference 
Championship will be selected by a vote of the head coaches. The Men’s and Women’s Most Valuable Diver from the 
Conference Championship will be selected by a vote of the head coaches. (Revised." May 2007, @ril 2008) 

Section XXII-21. Tennis-Men’s/Women’s. 

Awards authorized and presented by the Conference for Men’s and Women’s Tennis are as follows: (Revised." October 
2005, May 2007, October 2007) 

20 All-ACC Academic Team- men and women 
18 All-Conference Team - men and women 

1 Freshman of the Year - men and women (true freshmen only) 
1 Player of the Year - men and women 
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1 Coach of the Year - men and women 
1 Championstfip Team Trophy - men and women 

13 Individual Awards for Members of the Winning Team - men and women 
1 Championship Most Valuable Player - men and women 
1 Regular Season Championship Trophy 
1 Scholar-Athlete of the Year - men and women 

a. ALL-CONFERENCE TEAM. The Men’s and Women’s Temfis All-Conference Team will be determined by a vote of 
the coaches. An eighteen (18) member team will be named. 

b. FRESHMAN OF THE YEAR. The Men’s and Women’s Te~mis Freshman of the Year must be a true freshman and will 
be determined by a vote of the head coaches. 

c. PLAYER OF THE YEAR. The Men’s and Women’s Tennis Player of the Year will be selected by a vote of the head 
coaches. 

d. COACH OF THE YEAR. The Men’s and Women’s Tennis Coach of the Year will be detemfined by a vote of the head 
coaches. 

e. MOST VALUABLE PLAYER. The Men’s and Women’s Tennis Championship Most ~vhluable Player will be selected 
by the head coach of the ACC championslfip team. 

Section XXH-22. Track & Field-Indoor/Outdoor-Men’s/Women’s. 

Awards authorized and presented by the Conference for Men’s and Women’s Indoor and Outdoor Track & Field are as 
follows: (Revised." May 2006, October 2007, April 2009) 

40 All-ACC Academic Team - indoor and outdoor, men and women 
Awards--All-Conference 

1 Freshman of the Year Award - men and women (true freshmen only) 
1 Coach of the Year - men and women 
1 Championship Team Trophy - men and women 
.~ Members of the VV’imfing Team - men and women 
1 Most Valuable Performer, Track - men and women 
1 Most Valuable Performer, Field - men and women 
1 Award lbr Each Event Champion 
1 Award for Each Event Second Place 
1 Award for Each Event Third Place 
1 Indoor Track Performer of the Year - men and women 
1 Indoor Field Performer of the Year - men and women 
1 Outdoor Track Performer of the Year - men and women 
1 Outdoor Field Performer of the Year - men and women 
1 Scholar-Atlflete of the Year - men and women, indoor and outdoor 

a. ALL-CONFERENCE. The top three finishers in each individual event plus all members of the :first place relay teams 
in the Conference Championslfip will be named All-Conference. 

b. FRESHMAN OF THE YEAR. The Men’s and Women’s Freshman of the Year will be selected by a vote of the 
coaches. 

c. COACH OF THE YEAR. The Men’s and Women’s Coach of the Year will be selected by a vote of the coaches. 

d. MOST VALUABLE PERFORMER, TRACK/FIELD. The Most Valuable Performer in Track and the Most Valuable 
Performer in Field will be selected by a vote of the coaches. 

e. PERFORIvlER OF THE YEAR, TRACK/FIELD. The Performer of the Year in Track and the Performer of the Year in 
Field will be selected by a vote of the coaches. 
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Section XXH-23. Volleyball-Women’s. 

Awards authorized and presented by the Conference for Women’s Volleyball are as follows: (Revised." October 2007, April 

2009) 

30 

18 

6 

1 

1 

1 

1 

1 

22 

1 

All-A CC Academic Team 
First Team All-Conference Team, including two defensive specialists 
All-Freshmen Team (true freshmen only) 
Freshman of the Year (true freshinan only) 
Player of tl~e Year 
Defensive Player of the Year 
Coach of the Year 
Championship Team Tropl\v 
Individual Awards for Members of the Winning Team 
Scholar-Athlete of the Year 

a. ALL-CONFERENCE TEAM. The Women’s Volleyball All-Conference Team will be selected by a vote of the head 
coaches. An eighteen (18) member first: team will consist: of the top eighteen (18) vote recipients, regardless of position but 
including two (2) designated "defensive specialists." 

b. ALL-FRESHMEN TEAM. The Women’s Volleyball All-Freshmen Team [six (6) members] must be true freshmen and 
will be selected by a vote of the head coaches. 

c. FRESHMAN OF THE YEAR. The Women’s Volleyball Freshman of the Year must be a truc freshman and will be the 
player with the highest number of votes from the All-Freshman Team. 

d. PLAYER OF THE YEAR. The Women’s Ybllcyball Player of the Year will be selected by a vote of the head coaches. 

e. DEFENSIVE PLAYER OF THE’x~AR. The Women’s "v~lleyball Defensive Player of the Year will be selected by a vote 
of the head coaches. 

f. COACH OF THE YEAR. The Women’s Volleyball Coach of the Year will be selected by a vote of head coaches. 

Section XXII-24. Wrestling. 

Awards authorized and presented by the Conference for Wrestling are as follows: (Revised." October 2007) 
20 AI1-ACC Academic Team 
20 Awards--All-Conference Team (First, Second Team; 10 members per team) 

1 Wrestler of the Year 
1 Freshman of the Year (true freshnmn only) 
1 Coach of the Year 
1 Championship Team Trophy 

16 Individual Awards for Members of the Wimling Team 
1 Championship Most Valuable Wrestler 
1 Award for Each Weight Class Champion (All-ACC) 
1 Award for Each Weight Class Second Place (AII-ACC) 
1 Award for Each Weight Class Third Place 
1 Scholar-Athlete of the Year 

a. ALL-CONFERENCE. The champion and rulmer-up in each weight class will be named All-Conference. 

b. WRESTLER OF THE YEAR. The Wrestler of the Year will be selected by a vote of the head coaches. 

c. FRESHMAN OF THE YEAR. The Wrestling Freshman of the Year must be a true freshman and will be selected by a 
vote of the coaches. 
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d. COACH OF THE YEAR. The ~Vrestling Coach of the Year will be selected by a vote of the coaches. 

e. MOST VALUABLE WRESTLER. The Championship Most Valuable Wrestler will be selected by a vote of the 
coaches in attendance at the championship. 

Article XXIII. PROCEDURES FOR MODIFICATION OF THE CODE 

Recommendations for modifications in the Sports Operations Code shall be submitted to the membership by the 
Commissioner at a~7 regular meeting of the Conference and may be adopted by a majoriB~ vote of the voting delegates 
present and voting on the issue. Changes which are approved, unless otherwise specified, shall become effective July 1 
following enactment. (Revised: April 2006) 
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APPENDIX I 

AUTOMNFIC QUALWICATION 
(Adopted: ~’~/ay 2005, Revised: April 2008, April 2009, October 2009) 

The following sports receive an automatic qualification (by team) to the NCAA Championships by wi~ming their respective 
ACC Championship. In the event that the ACC Championship cannot be held or completed the regular season cthampion 
will receive the autonmtic qtkalification. 

Men’s Basketball 
Women’s Basketball 
Field Hockey 
WorIlen’ s Lacrosse 
Men’s Soccer 
Women’s Soccer 

The following sports receive an automatic qualification (by team) to the NCAA Championships by wimfing their respective 
ACC Championship. In the event that the ACC Championship ca~mot be held or completed the highest seed remaining in 
the Championship at the suspension of play, or after the most recently completed f’ull day of competition in softball, will be 
the autonmtic qualifier to the NCAA Clmmpionship. 

Men’s Tennis 
Women’s Tennis 
Softball 

The following sports receive an automatic qualification (by team) to the NCAA Ctmmpionships based on the regular- 
season standings with aW lies being broken using the tie-breaking procedure. 

Volleyball 

The following sprats do not receive automalic qualifications (by team) to the NCAA Championships. 

Men’s Cross Count~, 
Women’s Cross Country 
Men’s Lacrosse (currently not enough teams for an AQ) 
Men’s Swimming & Diving 
Women’s SwimIning & Diving 
Men’s Indoor Track & Field 
Women’s Indoor Track & Field 
Men’s Ouldoor Track & Field 
Women’s Outdoor Track & Field 
Wrestling 

The following sport receives an automatic qualification (by team) to the NCAA Championships by wimfing their respective 

A __(_ ~_C___(__~h_a__ ~ _r_!p_j__o__~ ~_hip_~____[_r_!2t__h_e____c_’_ ~ ~___c_t~_t___t_ =h¢_A__(__~___C____C D_’_a__ _r_~pj__o__ ~_~_~_hip__~ __a_ ~m__o___t_ ___b__~___l_~_c_-_ [_d_____o__ _r___; _o___r__~p_[_c__t_c__ __d__d___u__¢_~_t__o___j _~ _1_ __e_ ~ _~_~__r_ !_t___~:_c_-_ __a__t_ ~!__c_tr____o__ _r__ __o__ _t_ _h_c_’_ _r_ 
circumstances, the AQ would be detcmfined through a coaches’ vote using the pro-championship seedings and a 
conference call. 
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GENEIL&L POLICIES & PROCEDURES 
[Note: For your convenience, any changes in the 

2011-12 ACC General Policies and Procedures have been underlined.] 

Article I. GAMBLING POLICY 

In recognition of the serious threat gambling poses to the integrity of intercollegiate athletics, the Atlantic Coast 
Conference requires that each member institution; 

L At least once each academic year, arrange a presentation regarding gambling for all student-athlete, coaches and 
athletics department staff members. 

2. Review NCAA Bylaw 10.3 aI all team certification meetings. 
3. Develop an atlfletics department written policy on gambling for appropriate distribution (e.g., compliance manuals, 

stt~dent-athlem handbooks, game programs, media guides, booster broOmrcs, websites, etc.). 
4. Designate a primau liaison to assist in coordinating institutional educational and monitoring ef[b~s regarding 

gambling. 
5. At least once each academic year, distribute to student-athletes, coaches and athletics depal~mcnl staff members 

information (e.g., newspaper/magazine aI~icles, videotapes, poster) regarding gambling. 

Article H. NCAA STUDENTASSISTANCE FUND 

The Atlantic Coast Conference requires that each member institution adhere to the following principles regarding 
tile NCAA Student Assistance Fund: 

1. ACC member institutions should avoid use of the fnnd in a maimer that could be construed as attempting to 
gain a recruiting advantage or disadvantage another institution and should insure that all st~dent-attfletes have 
equal access to the fired. 

2. The ACC principles should be conveyed to the NCAA. 
3. The ACC principles should be conveyed to other conferences. 

Article llI. COMMUNICATION GUIDELINES 

A necessary elemenI in an effective flmctioning Conference governance structure is the establishmenI of policy and 
procedures to build an effective and efficieN commuNcation process witNn the Coherence. TNs includes, but is not 
limited ~o, the sharing of i~[b~ation, timely notification, certainty ofj~fisdictional authority and limitations, and the 
estN~lishmenI of regular persmml interaction. 

Ill order to assist in lhe achievement of the above objective, the following guidelines will be executed: 

1. Consultationbetween members of the Council of Presidents and Joint Group (i.e., Faculty Athletic Representatives, 
Athletics Directors and Senior Woman Administrators) is expected on most matters reserved for Council of 
Presidents that are not precluded by confidentiality. 

2. Chairs of the Faculty Atlfletic Representatives and Athletics Directors are normally in attendance at the Council of 
Presidents meetings. 

3. Agenda and minutes of the Joint Group and Council of Presidents will be shared with all members of the governance 
structure. An executive summau of the minutes from the Joint Group shall be submitted to the Council. 

4. There will be an aImual meeting involving Council of Presidents and Joint Group which shall normally alternate 
between the Men’s and Women’s Conference Basketball Championslfip. 

5. The goals and objectives of the Conference will be shared almually with the Joint Group and the Council of 
Presidents. 

6. The Executive Committee, the Joint Group, and the Council of Presidents shall review and comment on the goals 
and objectives of the Conference. 

7. An executive summary oflhe NCAA Board of Directors actions will be provided to the members of the Commil of 
Presidents. Information on major issues on the agenda of the Council of Presidents will be provided to the 
members prior to the meeting. 
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Article W. INTER-INSTITUTIONALACADEMIC COLLABORATIVE 

The member institutions of the Atlantic Coast Conference share a commitment to academic excellence in m~dergmdu- 
ate, professional and graduate education, research and public service. These joint interests have often led to collaborative 
academic iNtiatives among many of the member institmions. With the expansion to twelve members opportnnity exists for 
a more diverse set of such collaborative activities. 

To provide a formal mechaNsm to explore areas where groups of member institutions might want to work collectively 
on issues, the Inter-institutional Academic Collaborative (IAC) is created. The IAC will be formed by a Council of CNef 
Academic Officers witch a Chair that rotates ammally among the member institutions. The Council would be charged with 
drafting a charter for the IAC that promotes collaborative activities from a long term perspective, but the IAC structure will 
be flexible so it can reflect opportmfities and isst~es that arise from time to time. Participation in IAC activities will be 
voluntary, reflecting the interests of those who elect to take part. 

ArficleV. MEDIA GUIDELINES FOR CONFERENCE COMPETITION 

Section V-1. Working Conditions. 

An appropriate post-game interview area for all sports shall be provided by the host sports information director. 
Security from fans, and for football, adequate coverage from inclemem weather, must be provided when designating a post- 
game interview area. When possible, accessibility from the press row and to the media work room should be considered. 

The media work room for football, men’s basketball and women’s basketball should be designated for the sole use of 
attending media before, during and immediately "after the evem. The media work room should be manned by security 
personnel consistent with its hours of operation. The media work room should include sufficient standard phone line 
access and power sources. 

Press row security for football, men’s basketball and women’s basketball should be consistent with that of a paying 
customer with special consideration toward post-game crowd control. 

Section V-2. Post-Game Interview Policy for All Sports Except Men’s and Women’s Basketball and Men’s and 

Women’s Lacrosse. 

All post-game interviews with coaches will be conducted in a press interview area designated by the host sports 
information director. There will be a maximum ten-minnte "cooling off" period, at which time the winning head coach must 
enter the interview area. 

The losing head coach should enter the interview area not more than ten minutes after the start of the interview of the 
winning head coach. 

Once a head coach exits his/her locker room for the post-game interview, that team’s locker room will then be open to 
the media. The players will be made available to the media in the locker room or an area designated by the sports information 
director. 

The host sports information director, per mutual agreement with the visiting sports information director, may adjust the 
order of the above post-game interview procedure as long as media access to coaches and players is guaranteed. (Revised." 
April 2010) 

Section V-3. Post-Game Interview Policy for Men’s and Women’s Basketball and Men’s and Women’s Lacrosse. 

All post-game interviews with coaches will be conducted in a press interview area designated by the host sports 
information director. 

There will be a maximum ten-minute "cooling off’ period, at which time the first available head coach will begin a ten- 
minute interview session in the interview area. Should both coaches be ready to begin their interviews at the same time, 
preference for the first session should be given to the visiting coach. The second head coach should be ready to enter the 
interview area not more than ten minutes after the st:art of the first interview. 

Once a head coach exits his locker room for the post-game interview, that team’s locker room will thenbe open to the 
media. The players will be made available to the media in the locker room or an area designated by the sports information 
director. 

The host sports information director, per mutual agreement with the visiting sports information director, may adjust the 
order of the above post-game interview procedure as long as media access to coaches and players is guaranteed. (Revised: 
~Vlay 2008, @ril 2010) 
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Section V-4. Post-Game Reporter for Officials Locker Room. 

ACC allows for the host sports information director only to enter the officials’ locker room after a game. Guidelines to 
be followed for a post-game interview situation are as listed below. The question by the SID, and subsequent statement, 
should be limited to the play, or call, in question. 

a. A potential fighting situation that results in a techilicaliunsportsmanlike foul. 
b. Unsportsraanlike conduct that results in a technical/unsportsmanlike foul. 
c. A technicalhrasportsmanlike foul as a result of a coach leaving the coaching box area. 
d. An unusual situation that needs an explanation for media clarification. 
e. No explanations of judgment calls will be allowed. 

Article VL CHEERLEADINGPOLICY FOR MEN’ S AND WOMEN’S ACC BASKETBALL CHAMPIONSHIPS 

Tosses will only be allowed when a total of two people arc involved, i.e., only one person tossing another person into 
the air. 

ArticleVIl. OLYMPIC SPORT CHAMPIONSHIPPOLICIES 

Section VII-1. Olympic Sport Championship -Venue Completion. 

Recommended Olympic Sport Championship venues must be completed at the time of conference approval. 

Section’~qI-2. Bands, Cheerleaders, Mascots and Dance Teams. 

Pep Bands, Cheerleaders, Mascots and Dance Teams are not allowed to attend Olympic Sport Championships. 

ArticleVIIL GUIDELINES AND RECO3~iENDATIONS FOR OL~CIPIC SPORT CHAMPIONSHIPS 

The following guidelines have been endorsed by the Atlantic Coast Conference and member institutions and are 
recommended to be followed and used throughout the regular season and for championship events. 

Section VIH-1. Annual Committee Meetings. 

Head coaches are expected to attend the annual sport committee meeting or conference call. If the head coach is not 
able to attend, an institutional administrator is to notify the ACC director of championships prior to the meeting or 
conference call. (No more than one team representative will be allowed to attend the annual committee meeting.) 

Air travel to attend the annual committee meeting should be made 21 days in advance, whenever possible. 

Section VIII-2. Championship Host. 

When hosting an Atlantic Coast Conference Olympic sport championship, the host championship manager should be 
a full-time employee of the host institution. 

The host institution shall provide neutral music for Olympic sport championships (e.g., pregame, halflime, etc.) 

Section VIII-3. Championship Competition and Practice. 

Each member institution is permitted to practice at the site of competition one day prior to that institution’s first 
competition at the respective championship. In the sport off tennis, the top 4 seeds are allowed a practice opportnnity 
on the Wednesday prior to the start of the Championship. at the site of the Championship, after 6 p.m. (Revised." April 

2011) 
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Article IX. PRESIDENT’S AV~JdlD FOR EXEMPLARY" SERVICE TO THE ATLANTIC COAST CONFERENCE 

The President, including consultation with the Commissioner, faculty athletics representatives and athletics directors 
(if applicable), is solely responsible for selecting the recipient of this award, which may be presented during the May spring 
meeting banquet. The President may also choose not to present an award. (Adopted: @ril 2008) 

a. ELIGIBILIT’~: Full-time employees of the Conference are not eligible to receive the award. Additionally individuals 
who have announced their retirement or departure from the Conference and those associated with the president’s institution 
would also not be eligible. 

b. CRITERIA. The criteria for selection of the award would be the President’s assessment that the individual had 
provided exemplary service to the Conference in a specific task, in a series of efforts during the year of the President’s 
service, or over an extended period of time. 

Article X. NCAA COACHES’ CERTIFICATION RECRUITING TEST 

The annual coaches’ certification test: shall be administered by e~er the Conference Office staff or the faculty athletics 
representative (or designee who is an institutional staff member outside of the athletics department). (Editorial Revision: 

2010) 

Article XI. PROCEDURES FOR MODIFICATION OF THE GENERALPOLICIES AND PROCEDURES 

Recommendations for modifications in the General Policies and Procedures shall be submitted to the membership by 
the Commissioner at any regular meeting of the Conference and may be adopted by a majority vote of the voting delegates 
present and voting on the issue. Changes which are approved, unless otherwise specified, shall become effective July 1 
following enactment. (Revised." April 2006) 
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ATLANTIC COAST CONFERENCE 
ADDRESSES AND TELEPHONE NUMBERS 

BOSTON COLLEGE 

Robert Taggart 
l.~,cu[t.v Athletics Representat¢ve 
Boston College 
Carrol Graduate School of Ma~mgement 
Ftflton 320B 
Cheslnut Hill, MA 02467 
(617) 552~5104 (O) 

Gene r0eFilippo 
Director c;f dfhietics 
Boston College 

Conte Forum 320, 140 CormnonwealthAve. 
Chestrml Hill, MA 02467 
(617) 552-4680 (O) 

3odyMooradian 
Senior ~}m~an Administrat~r 
Boston College 
Conte Forum 320. 140 Commonweah.h Ave. 
Chestnut Hill, MA 02467 
¢17) 552-480~ (O) 

DUKE UNIVERSITY 

Man,ha Putallaz 
PZ, czdty Athletics Representative 
Duke University 
Talent Identification Program 
1121 ~Vest Main St. 
Durham, NC 27701 
(919) 660-5736 (O) 

(c) 

Kevin White 
Director c;f Afhietics 
Duke University 
Box90555 
105 Cameron Indoor Stadi~m~ 
Durham, NC 27705 
(919) 684-2431 (O) 

Jacki Silar 
Senior ~}m~an Administrat~r 
Duke Universfiy 
Box90555 
Cameron Indoor Stadium 
Dt~rham, NC 27705 
(919) 684-4(;85 (O) 

~t-~) 

CLEMSON UNIVERSITY 

,Ianie Hodgc 
t~E, cu/ty Athletics Representative 
Clemson University 
226 Holtzendofff 
Clemson, SC 29634-0715 
(864) 656-16~ 3 (O) 

C) 

Terry Don Phillips 
Director c;f A~hietics 
Clemson University 
RO. Box 31 
Clemson, SC 29633 
(864) 656-1935 (O) 

H) 

Barbara Kennedy-Dixon 
Senior ~m~mn Admmistrat~r 
Clemson U~fivershy 
RO. Box 31 
Clemso~k SC 29633 
(864) 656-~ 9 ~8 (O) 

FLORIDAS%’-\TE UNI~rERSITY 

Pamela L. Perrewe 
bZ, cu~ty Athletics Representative 
Florida State University 
College of Business 
821 Academic Way 
q2allahassee. FL 32306-1110 

(850) 644~7848 (O) 

F~andy Spetman 

Director c;f A~hietics 
Florida State University 
RO. Drawer2195 
Tallahassee, FL 32316 
(850) 644-2648 (O) 

Allison Rich 
Senior ~}m~an Administrat~r 
Florida Slate University 
RO. Drawer2195 
Tallahassee, FL 32316 
(850) 644-4933 (O) 



GEORGL41NSTITUTE OF TECHNOLOGY UNT~ERSIT~ 

Su e An n Allen 
Uacultv Athletics [~eprese~imtive 
Georgia Institute of Technology 
School of Chemical and Biomolecular Engineering 
311 Ferst Drive 
Adanta, GA 30332-0100 
(404) 894-2872 (()) 

H) 

Dan Radakovich 
Director @4ddetics 
Georgia Institute of Technology 
150 Bobby Dodd Way, NW 
_Atlanta, GA 30332-0455 
(404) 894-5411 (O) 

c) 

There,~a Wenzel 
Se~ior ~I~bman Admimstrator 

Georgia Institute of Tectmolo~.w 
150 Bobby Dodd Way, NW 
Atleml~ GA 30332-0455 
(404) 894-4462 (O) 

(H) 

UNIVEIqkSITY OF MIAMI 

Clyde McCoy 
Facuhy Athletics Representative 
Ulfiversity of Mianfi 
Department of Epidemiology and Public Health 
1120 NW 14lh Street. Room 906 
Miami, FL 33136 
(305) 2434005 (O) 

Shawn Eichorst 
Director of)l¢h!e~ics 
Ulliversi~." of Mianfi 
5821 SanAmaro Drive 
(k~ml Gables, FL 33146 
(305) 284-2673 (O) 

Connie Nickel 
Se~ior ~l~bman Administrator 

Ul~iversity of Mianfi 
5821 SanA~tmro Drive 
(2)ml Gables, FL 33146 
(305) 284-2651 (O) 

(N) 

Nicholas Hadley 
Faculty Athletics Represe~mtive 
University of Mauland 
Physics Department 
Bnflding 82 
College Park, MD 20742 

KevinAnde~on 
Director @4thIetics 
University of Mauland 
RO. Box 295 
College Paxk, Ivff) 20742 
(301) 314-7078 (O) 

c) 

Lm~ra M. Fdlon 
Interim S’enior ~I~bman Administrator 

Universi~ of Ma~,land 
1603 Terrapin Trail 
Comcast Center 
College Paxk, Ivff) 20742 
(301)314-7044 (O) 

UNIYEILSrI’Y OF NORTH CAROLINA 

Lissa ~roome 

Facu/~y Athletics Re~,resenta~ve 

U~fiversi~, of Noah Carolina 
~ 60 Ridge Rd 

CB 3380, Van Hecke-Wct~ach Hall 
CMpel H~l, NC 27599-3380 
(919) 962-7066 (O) 

Richard A. Baddour 
Director of)l¢h!e~ics 
U~fiversi~, of North Carolina 
Smith Center 
RO. Box 2126 
ChapelHill. NC 27514 
(919) 962-6000 (O) 

Beth Miller 
Se~ior PI~bman Administrator 

Ulfiversi~, of North Carolina 
124 Cam~ichacl Auditorium 
RO. Box 2126 
ChapelHill. NC 27515 
(919) 9624)463 (O) 



NORTtt CAROLINASTATE UNIVEF~ITY UNIVERSITYOFV]RG~k 

Sara Pardue 
Facu[@’ Ath~’etics Representative 
North Carolina State U~fiversity 
203 Scott HN1 
Campus Box 7608 
Raleigh, NC 27695-7608 
(919) 515-5540 (O) 

DeborahA. Yow 
Director oj A~h~’etics 
North Carolina State University 
Campus Box 8502 
RNeigtk NC 27695-8502 
(919) 515-2 ~09 (O) 

Michelle Lee 
~enior IIbman Administrator 

North Carolina State University 
Campns Box 8502 
Raleigh, NC 27695 
(919) 515-5076 (O) 

Carolyn ~. Callahan 
Facu#y Athletics’ Representative 
University of ~ rgi~fia 
405 Emmet Street 
179 Rt~ner HN1 
RO. Box 400265 
034) 9244)791 (O) 

Craig Litllepage 
Director of Athletics’ 
University of ~v5 rginia 
RO. Box 400845 
Charlottesville, \~ 22903 
(1434) 982-5100 (O) 

(H) 

Jane Miller 
,5’enior ff~man A dminis¢ra~or 
U~iversity of Virginia 
RO. Box 400845 
Charloltesville, VA 22903 
(434) 982-5152 

¥IRGINIAPOLYTECttNIC IN S]TI[’IU~I~ & S~IATE/JNIVERSITY 

LarD, Killough 
["acu[O, A~h/etics t~epresen¢a~ive 
Virginia PolTtecbmic Institute & State Universia.: 
Jamerson Athletic Center (10502) 
Bla:cksbu~g, \,;4~ 24061-0502 
(540) 231-~5542 (O) 

Jim Weaver 
Director c;[ANietics 
Virginia Polytechnic Instilute & Stale University 

JamersonAtNetic Center (0502) 
Blacksbu~, VA 24061-0502 

~H) 

Sharon McCloskey 

Virginia Polytcclmic Institute & State U Nversity 

JamersonAthletic Center (0502) 
Blacksbt~rg, \4k 24061-0502 
(540) 231-3977 (O) 

(H) 

Richard Carmichael 

[,acu[O, A~h/etics Representative 

Wake Forest U~iversi~ 

Box7388 

Winston-Salem, NC 27109-7388 

(336) 758-5357 (O) 

Ron Wellraan 
Director cL[Athietics 
Wake Forest University 
RO. Box 7265 
~mston-Salem, NC 27109 
(~6) 758-5616 (o) 

(H) 

Barbara Walker 
Senior ~bman 
Wake Forest University 
RO. Box 7346 
\Vinston-Salem, NC 27109 
(336) 758-4620 (O) 



2011-2012 ACC MEETING CALENDAR 

Council of Presidents .................................................................. September 13-14, 2011 
Greensboro, NC 

Fall (FAR, ±-M) & SWA) ...................................................................... October 4-5, 2011 
U~iversityof Virgini a 

Legislative (FAR & SWA) .................................................................. December 3,2011 
Charlotte, NC 

Winter (FAR & AD) ........................................................................... Februau 2-3, 2012 
Lago Mar, Ft. Lauderdale, FL 

Associate/Assistant AD ........................................................................ February 8, 2012 
Greensboro, NC 

Senior Woman Administrators .............................................................. February 9, 2012 
Greensboro, NC 

CEO (CEO, FAR, AD & S\Xc)q) ............................................................... Mm-ch 2, 2012 
Greensboro, NC 

Legislative Teleconference (F±-M~, AD & SWA) ......................................... April 6, 2012 
10:30 a.m. - 12:00 p.m. 

Athletics Directors ............................................................................... April 10-11,2012 
Greensboro, NC 

Senior Woman Administrators ............................................................. April 10-11,2012 
Greensboro, NC 

Faculty Athletics Representatives .............................................................. April 11,2012 
Greensboro, NC 

Scholar-Athlete Banquet ............................................................................ April 11,2012 
Greensboro, NC 

Spring (F±-M~, AD, SWA & Head ivIBB, WBB, FB Coaches) .............. May, 13-16, 2012 
Amelia Islm~d, FL 



2!)11-2012 ACC CHAMPIONSHIPS 

Men’s and Women’s Cross CountD7. ......................................................................................... October 29, 2011 
Clemson University 

Women’s Soccer ............................................................................................................... November 4 & 6, 2011 
WakeMed Soccer Park, Car3/. NC 

Field Hockey. ................................................................................................................ November 3, 4 & 6, 2011 
University of Ma~’land 

Men’s Soccer ................................................................................................................ iNovember 11 & 13, 2011 
WakeMed Soccer Park, Car3/. NC 

Football ..................................................................................................................................... December 3, 2011 
Bank of America Stadium, Charlotte, NC 

Women’s Swimming & Diving & Men’s Diving ................................................................. February 15-18, 2012 
Christiansburg Aq~atic Center (Hosted by Virginia Tcch) 

Men’s Swimming ................................................................................................................. Februa~" 22-25.2012 
Christiansburg Aqt~atic Center (Hosted by Virginia Tech) 

Men’s & Women’s Indoor Track & Field ........................................................................... February 23-25, 2012 
Boston College (Reggie Lewis Track Center) 

Women’s Basketball ................................................................................................................... March 1-4, 2012 
Greensboro Coliset~m Complex 

Wrestling ........................................................................................................................................ March 3, 2012 
University of North Carolina 

Men’s Basketball ...................................................................................................................... iMarch 8-11,2012 
Philips Arena, Atlanta, GA 

Women’s Golf ............................................................................................................................ April 13-15, 2012 
Sedgefield Count~’ Club, Greensboro. NC 

Men’s & Women’s Outdoor Track & Field ............................................................................... April 19-21,2012 
University of Virginia 

Women’s Lacrosse .......................................................................................................... April 19, 20 & 22, 2012 
Duke University 

Men’s & Women’s Tem~is ......................................................................................................... April 19-22, 2012 
CaD, Tennis Center, Caw, NC 

Men’s Golf ................................................................................................................................. April 20-22, 2012 
The Old North Stc-~te Club at Uwharrie Point, New London, NC 

Men’s Lacrosse .................................................................................................................... April 20 & 22, 2012 
University of Virginia 

Rowing ............................................................................................................................................. April 21, 2012 
Lake Hartwell (Hosted by Clemson University) 

Softball ....................................................................................................................................... iMay 10-12, 20112 
University of North Carolina 

Baseball ..................................................................................................................................... May 23-27, 2012 
NewBridge Bank Park, Greensboro, NC 



The University of North Carolina at Chapel Hill 
Faculty Athletics Representative 
Position Description - DRAFT3 

NCAA, ACC, and UNC-CH Statements Regarding the Faculty Athletics Representative 

The NCAA’s Constitution 6.1.3 requires that each member institution designate an individual to 
serve as the faculty athletics representative (FAR). This individual ~shall be a member of the 
institution’s faculty or an administrator who holds faculty rank and shall not hold an administrative 

or other coaching position in the athletics department." This same provision states that the FAR’s 
duties ~shall be determined by the member institution." 

The Atlantic Coast Conference (ACC) Constitution, Article V. provides that each institution’s 

voting delegate to the ACC ~%hall be the representative of the member institution, appointed by the 

president, or by the duly constituted authority of the institution, and shall be a regular full-time 
member of the faculty at the time of appointment or an administrative officer in that institution. The 

voting delegate shall be one whose primm.~ duty is not in athletics." 

Section 3-4 of the University of North Carolina at Chapel Hill Faculty Code provides: 

The faculty athletics representative is appointed by the chancellor from among the voting faculty 
for an indefinite term, subject to formal review at least every five years. In making an 
appointment to this position or reviewing the incumbent, the chancellor follows a process 
established with the advice and consent of the Advisory Committee. The faculty athletics 
representative is the University’s voting delegate to the Atlantic Coast Conference and the 
University’s faculty representative within the National Collegiate Athletic Association. He or she 
makes an armual report to the Faculty Council and makes special reports to the Council from 
time to time as may be requested by the Agenda Committee. 

Duties and Activities of the Faculty Athletics Representative 

The general duties of the FAR are to serve as an advisor to the Chancellor and the Director of 

Athletics and as a liaison to the faculty, help ensure academic integrity and compliance with ACC 
and NCAA roles, and assist in promoting a positive student-athlete experience at the University. 
T~e FAR also represents the University within~ the ACC and participates in NCAA committees as 

requested. The specific duties and activities of the FAR at the University of North Ca~olina at 
Chapel ttill include the following: 

1. Make an am~ual report to the Faculty Council and special reports as may be requested by the 

Agenda Committee. 

2. Serve as a member of the Faculty Athletics Committee (ex @%io if not an elected member). 

a. Serve as the secretary for the Faculty Athletics Committee. 
b. Participate in exit interviews of senior student-athletes (with members of the Faculty 

Athletics Committee and senior administrators from the Department of Athletics). 
3. Chair the Athletic Council. 

4. Serve as an ex r~icio member of the Educational Foundation Execmive Board. 



5. Serve as an ex q/ficio member of the Admissions Subcommittee of the Advisory Committee 
on Undergraduate Admissions. 

6. Serve as an ex officio member of the Licensing Labor Code Advisory Committee. 
7. Meet regularly with the Student-Athlete Advisory Committee. 
8. Serve on the committee that annually reviews the Department of Athletics’ Drug Testing 

Policy for Student-Athletes. 
9. Serve as a member of the athletic scholarship appeals committee. 

appeals committee on .student tr~fe~.. 
10. Participate on Department of Athletics search committees, interview candidates, or consult 

on selection criteria as requested by the Chancellor and the Director of Athletics. 
11. Participate in the Division 1 -A FAR group, as appropriate. 
12. Monitor the academic progress of student-athletes 

a. Provide reports to the Faculty Athletics Committee and Faculty Council on the 
Academic Progress Rate (APR) and Graduation Success Rate (GSR) of student- 
athletes, including comparisons with results at other institutions. 

b. Pmticipate in the meetings with head coad~es in which academic progress and the 
metrics related to it are reviewed. 

13. Confer with the Director and staff of the Academic Support Center -for Student-Athletes. 
14. Support the U~niversity’s compliance program regarding NCAA regulations. 
15. Administer the NCAA test on recruitin g legislation to all coaches. 
! 6. Review and approve in conjunction with the Chancellor and/or the Director of Athletics 

institutional requests for waivers of ACC and NCAA rules. 
17. Be advised of and review the summaiT of secondaU violations and selected cases, as 

appropriate. 
18. Participate in on-campus investigations of possible infractions of NCAA or ACC rules. 
19. Assist in reviewing any major institutional inquiU into alleged or suspected rules violation 

and in the preparation of any major infraction reports submitted to the NCAA or ACC. 
20. Represent "the U~niversity in meetings of the Atlantic Coast Conference. 
21. Evaluate and help fol~nulate the institution’s position on legislative proposals before the 

ACC and NCAA. 
22. Sel-ve on ACC and NCAA conunittees as requested and appropriate. 
23. Participate in the periodic ACC Compliance Reviews. 
24. Participate in the periodic NCAA Certification Process. 
25. Help coordinate the application process for NCAA and ACC postgraduate scholarships and 

assist in the selection of nominees for other academic and athletic awards, including the 
Patterson Medal. 

26. Participate in student-athlete activities, including orientation and the all-sports baaaquet. 
27. Participate in other activities as requested or needed. 

{PAGE } 



E~panding ACC wil! reopen ESPN deal ~ SportsBusiness Daily [ Spor.,. http://www.sportsbusinessdaily.com/Jom’nal/Issues/20l 1/09/26/Colle... 

Sports .usiness 

SBJfSeptember 26-October 2, 20 l !!Colleges 

Expanding ACC will reopen 
By M.ichael Smith & John Ourand, Staff Writers 

PuNished September 26, 2011, Page 1 

ESPN deal 

Just three weeks into a new -IV deal that already is considered well below market value, the Atlantic 

Coast Conference is getting a mulligan. 

The conference is adding Big East Conference schools Syracuse and Pittsburgh, which will give it 

another crack at negotiating its media rights dea! with ESPN. This time, the ACC expects to do much 

better than its current deal, which went into effect this football season. 

The oppoilehity to reopen its 12-year, $1.86 6i|lion 

deal with ESPN was a significant factor in the ACC’s 

decision to expand with Syracuse and Pittsb.urgh, 
Commissioner John Swofford told SportsBusiness 

Journal. The ACC signed that media agreement in May 

20!0, but subsequent rights-{ee deals signed by the 

Big 12 and Pac-12 were considerably richer than the 

ACC’s. 

"The marketplace certainly has changed since we did 

our deaf," Swofford said. 

The ACC’s contract with ESPN, which is valued at 

$I55 million a year, contains a standard line called a 

TtFFI N WARNOCK 1 STAFF 

John Swofferd saw the marketplace change after 

doing the ACC’s latest TV deal. 

"composition clause" that allows either the conference 

or ESPN to reopen the deal if membership increases or decreases by at least two schools. The 

conference or the netwqrk, can .act on that clause any time the conference’s membership changes by at 

least two schools. 
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What They’re Saying 
"We’ve had this Constant feeling for the 

past year and a half that change was 
coming. The;e’s be~n a lot of instability 

out there .... Our group felt the prudent 

thing to do was to take a step forward 

with two schools that fit our profiIe. The 

beauty of where we are now is that we 

don’t need to do anything, but if 

something good comes along that brings 

tangible value, we’ll consider it." 

-- ACC Commissioner John 

Swofford 

"The traditional conference as we knew 

it has given way to more of a soheduling 

group for the purposes of marketing, TV 

and revenue production. Each 

conference used to have its own culture 

and was in large part formed by where 

you were geographically. Commerce 

flowed between those states and each 

conference had its own culture. Wi.th 

expansion, that’s no longer true." 

Chuck Neinas, B~g 12 interim 

commissioner and college 

consultant 

"The networks cettain~y are paying for. 

the number of games, but they also 

want games that mean something to the 

fans. That’s a big part of it. If a league is 

sufficiently diluted, there could be some 

economic impact .... We don’t think 

moving out of the Big 12 affects us that 

much. The Big Ten is traditiomdch and 

there are rivalries that mean a !ot in that 

league. We’re excited about what will 

evolve there. At the same time, losing 

the Oklahoma game over the years 

certainly impacted our fans. You 
wouldn’t want to go down a path of 

losing too many of those rivaIries .... I’m 

The agreement does not permit the ACC to take its 

rights to the ope.n market. But the addition of tw.o 

schools does create the opportunity for a new 

negotiation and, undoubtedly, more money. If the two 

sides cannot come to an agreement, the deal would go 

to an arbitrator. 

Swofford said he looks forward to meeting with ESPN 

soon, although he didn’t put a timetable on it. it’s still 

unclear when Syracuse and Pittsburgh will join the 

conference, which is when a new deal likely would kick 

in. Big East bylaws mandate that they have to wait 27 

months before departing, but reports have indicated that 

the schools will negotiate with the conference to leave 

sooner. 

It’s also unclear whether the ACC will add tw{3 more 
schoNs, taking its membership to 16, which also would 

affect any new deal. 

Swofford was careful to refer to ESPN as the 

conference’s "partner" on several occasions throughout 

an interview with SportsBusir)ess Journal last week and 

said he expects the new round of talks to go smoothly. 

He q]early has expectations, though.. 

When asked if he anticipates the ACC’s per-school 

revenue of $12.9 million a year to increase from the 
current deal, Swofford Said, "The simple answer is yes. 

We expect to do better than our schools staying even." 

In a statement sent to SportsBusiness Journal, ESPN 

said: "Conversations continue with our conference 

partners regarding conference composition clauses in 

our existing contracts. We are looking forward to 

discussions with the ACC." 

Officials representing ACC schools wouldn’t say exactly 

how much more money they expect, but industry 

executives suggest that the ACC’s new contract could 

increase in value by as much as $2 million per school 

per year, which would make the overall conference deal 

worth nearly $2t0 million a year. 

The conference, of course, expects to do better, and it 

will use other conference deals as a gauge. The Pac-12 
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still not sure that it’s inevitable we’ll all 

move to this ,[6-team model. I think 

you’ll see that some conferences are 

more comfortable where they are." 

Tom Osborne, Nebraska’s athletic 

director and legendary former 

football coach 

"I’m as mystified as anyone. It really 

upsets me. There are times [ want to 

call these people and say, ’What in the 

world are you doing?’ I just don’t 

understand it." 

-- Gene Corrigan, former ACC 

commissioner and athletic director at 

Notre Dame 

and Big Ten are at the top of the list, with media deals 

that aver.age close to $21 million for each school 
annually. The SEC’s deal averages out to $17.1 

million per school per year. 

Even the beleaguered Big 12, wNch is trying to 

weather its latest round of defections, receives more 

per school than the ACC on average. The Big 12’s 

$.150 million a year from separate deals with Fox and 
ESPN averages out to $15 million a school when 

divided by the 10 schools. 

The Big East was scheduled to take its media rights to 

the open market next year, but its current instability 

could change that. In May, the Big East turned down 

an extension offer from ESPN that would have paid it 

$130 million a year. It’s not certain what the 

per-school allocation would have been in that deal 

because not all of the Big East’s members play 

football. 

A new deal, for example, that would put the ACC’s "[4 schools on par annually with the SEC schools 

would have to pay the conference $240 million a year, although industry experts question whether the 

ACC’s football can command that kind of money. Even when the deal was signed last year, the ACC’s 

contract With ESPN at $155 million annually fell far short of the SEC’s $205 million a year from CBS 

and ESPN, signed in 2008-. 

It was dwarfed even further this past May when the Pac-12 hammered out a deal for 12 years at 

$250 million a year, or $3 billion overall, establishing a n~w market for conference rights (see chart). 

But Syracuse and Pittsburgh bring respectable football and elite basketball programs into the ACC, 

while also introducing new markets. Pittsburgh represents the nation’s 24th-largest TV market, while 

Syracuse ranks 84th. 

"We reatly like the way these schools close the geographical gap," Swofford said of the distance 

between the ACC’s base of schools in the south and Boston College. "That’s a real plus for us." 

One way for the ACC to convince ESPN to increase its rights fee would be to offer more rights in 

exchange. It’s likely that ESPN wo.uld want to extend the ACC’s deal by several more years, sources 

said. 

"We’re going to sit down with ESPN and renegotiate as partners," Sw.offord said. "We’ll see where 

that leads us, but we’re confident it will lead us to a_ g;3od place. If we couldn’t agree -- and that would 

be a big ’it -- it could go to arbitration .... Things need to settle down a bit [across the college 
landscape], but we’ll sit down soon." 
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Swofford in the past has used IMG’s Barry Frank as a media consultant to the conference. He said 

no decisions have been made on a consultant for the next round of talks. 

Wasserman Media Group’s Dean Jordan also has worked on media research for the conference. 

The clause in the ACC-ESPN contract that permits the den to be reopened is standard among 
college conferences. The SEC is expected to exercise its right to a new deal if it adds Texas A&M 

and another school, as Ceported. ESPN and Fox, meanwhile, could void the Big 12’s contract or ask 

the conference to give it a reduction in fees if it loses teams. Network sources say that is an 

unlikely option, especially if Texas remains in the conference. 

The ACC-ESPN deal that Went into effect this season pays about $4 million in new media revenue 

for each existing ACC school. Three percent escalators are built in annually. 

HISTORY LESSON: Super-conference concept rooted in 1990 proposal. 

Coli ege Television Deak-  Through The Years 

CONFERENCE TERMS CONTRACT YEARS    NETWORK(S) 

Big Ten ~ $1 bfllion/10 years 

i NA*I6 years 

$2.8 bil!iont25 
years 

DEAL 

SIGNED 

2007-08 through 
2016-17 

2011-12 through 
2016417 

2007-08 through 
2031-32 

ESPNIABC 

CBS 

_Big Ten Network 

June 2006 

June 20II 

I August2006 

Notes: With the addition this fal~ of former Big 12 member Nebraska, there are 12 schools in the Big Ten. The 
Big Ten Network debuted in 2007. The conference and News Corp. jointly own the network and share 
expenses. 

Big East i $200 millionl6 i 2007-08 through i ESPN/ABC i August 2006 
i years ! 2012-I  I 

Note: Pitt and Syracuse announced this month that they will be moving to the ACC by 2013. Mountain West 
member TCU is expected to .loin tlie league in 2012, giving the conference seven football-playing members, 
and the conference is considering expansion. 

SEC               $2.25 biIlionlt5 i 2009-10 through 
years !2023-24 

$825 million/15 i 2809-10 throu.~h 
years I 2023~24 

ESPNIABC 

CBS College Sports 

August2008 

I August2008 

Note: An agreement to make Texas A&M the conference’s 13th member is pending, and more expansion is 
under consideration. 

ACC          i $1.86 billion/12, i 2011-t2 through    i ESPNIABC       j May 2010 
il years i 2022-23 

Note: Pitt and Syracuse wil~ leave the Big East by 2013, making the ACC a 14-member conference, and mere 
expansion is under consideration. 

Big 12 $1.17 billiont.13 

i years 

$480 million/8 

i years 

$78 million/4 
years 

2012-13 through 
2025-26 

2008-09through 
[2015-16 

2008-09through 
201t-12 

Fox 

ESPN!ABC 

FSN 

March 201 t 

April 2007 

April 2007 
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Note: The loss of Nebraska to the Big Ten and Colorado to the Pac-12 reduced the conference to 10 
members this year. The conference is considering expansion on the heels of Texas A&M’s pending move to 
the SEC. 

Pac-12            i $3 billion/12 years 201%12 through       ESPN and Fox      I May 2011 

Note: Former Big 12 member Colorado and former Mountain West member Utah became the 1 lth and 12th 
members of the conference this year. 

NA: Not available 
* Before an extension [n June as a result of the addition of Nebraska, the original deal signed in June 2006 was 8200 million over 10 
years, flora 201)6-07 through 2015-16. 
Sources: Conference Form 990s filed with the IRS; conference officials 

Related Topics: 

Colfeges 

Return to top 
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The ACC Network showcases the Atlantic Coast Conference’s tradition of excellence by delivering compelling content with the 

highest degree of quality, innovation and authenticity in the marketplace. The ACC Network provides marketing: opportunities 

through five broadcasts, historical archives, Championship events and in-depth news and analysis. The ACC Network reaches ACC 

Fans everywhere - through syndicated television, digital, mobile a[~d promotional/experiential platforms. 

Television: The ACC Netwo rk 
broadcasts 13 live weekly 

footbali games and 36 live 

basketball games! Customized 

features, in-game promotion, s 

and product placement ~ive 
advertisers a way to actively 

market to their consumers, 

O~i~iel P~rtner~hips: With 

access to the ACC’s 25 
Championships, FanFest 
events and Legends 

programs, business bu}lding 
options include use of official 

ACC marks in promotions 

and/or internal sales contests, 

on-site activation and 
tickets/hospitality for 

entertaining key clients, 

Oigitet/Mobile: As manager of all: official ACC Digital Platforms, including 

operatio~ of the official conference website, the ACC Network gives advertisers 

an exDanded opportunity, beyond live games, to reach fans wherever they are. 

theACC.co~: theACC,com 

delivers up*to-the-min:ute 

access to news~ scores, 

features as well as exclusive 

content, 

Mobile: A robust mobile 

platform gives fans an 

opportunity to stay 

con[~ected to ACC content 

whi}e on the go including 

iPhone, iPad and Android 

applications 

Video/Vault: A growing 

library of full game archives 

showcases the greatest 

Footb:all and Men’s 

Basketball moments in ACC 

history, 

Social: Through social 

platforms, the ACC provides 

a forum for engagement and 

interaction, 

Digi tal Netwo[k: The ACC 

Digital Network delivers 

original and imdepth content 

through an expansive 

distribution network, 



FALl. 2011 

The ACC Network, through a variety of platforms, is distributing ACC content through live 
event production, live streaming, original programming and the historical archives of the ACC. 

Expanded platforms also :include of~ciai Conference mobile applications, social networks 
and championship events. 

TV Households 

the United Sta es 

Due to the lifting of territorial restrictions, the ACC Network is now syndicating games 

outside the ACC footprint. Currently, 83 markets c:overing 28 states are airing ACC: Network 

football telecasts. New local affiliations include markets in states such as New York 

California, Pennsylvania, Colorado, Indiana and Ohio. 

Raycom Sports’ new state-of-the-art high definition broadcast truck made its 
debut broadcasting the App. State at Virginia Tech game on Sept. 3, 2011. 

The truck is scheduled for the ACC Network football game of the week all season, 
and then either ACC Network or Fox Sports South ACC Men’s Basketball games, during 
each basketball season. The truck is a travelling billboard for the ACC, with prominent 
signage promoting the conference. 



Preceding each ACC Network kickoff is the McAlister’s Dell ACe Blitz, 

a new show for 20:111 hosted by D:anielle Trotta and two-time ACC Coach of 

the Year Tommy Bowden. 

Each week, the live studio show features a look around the league 

and previews the upcoming ACC Network Game of the Week. In addition, 

there are live look:in highlights of aII ACC games in progress, as well as a 

score and conference information Ticker. 

The ACC Network has released the upgraded Official ACC iPhone app. This was 
in conjunction with launching a new native iPad version and a new Android ap:p. 

In addition to many other features, high quality live streaming of all ACC Network 

tefecasts is available through the apps. 

The Official ACC App was one of the most popular paid sports downloads in the 

App Store during the 20:TL0-20:[:I season, receiving an average 4-start: ra~ng from 

over 350 reviews. 

The official ACC website,.TheACCoC:orn, has: been upgraded and now 

boasts improved video streaming through Brightcove, one of the: premier 

online video platforms in the industry. 

In addition, TheACC.com now hosts the ACC Vault, ACC Road Trip, the 

ACC Digital Network and other subsidiary websiteso 



We are also managing the growing Social Media Platforms of the ACC. With 

the help of an independent social media consultant, we intend to increase 

fan numbers, interaction and engagement. 

The Emmy Award-winning ACC Road Trip travels around the 

conference to take in the entire "same day" experience. The Road Trip 

crew coordinates with each school and gets :behind the scenes access 

before, during and after kickoff. 

ACC Road Trip is delivered via digital platforms and culminates each 

season with an hour long special distributed across all of the ACC RSNs. 

Raycom Sports produces original ACC programming throughout the year: This 

includes Havoline Football Saturdays in the: South, ACC Football and Basketball preview 

shows, Kin~s of the Court, ACC Road Trip, various features and interviews, and an ACC 

12~urnament special. 

Tickets are now on sale for the 201L:[ Dr Pepper ACC Football Championship. Raycom 

Sports has a partnershi:p with Charlotte Collegiate Football to assist: in staging the game and 

ancillary events, 

Raycom solely operates ACC FanFest at both the Dr Pepper ACC Football Championship 

and the ACC Men’s & Women’s basketball tournaments. This year’s football FanFest 

features a live concert by country recording artist Dierks Bentley. 



The ACC and Raycom Sports expanded The ACC Vault this season to include 

over 60 classic ACC Football games. With over :150 full Football and Basketball 

games now available, the ACC Vault has become the primary means for the ACC 

Network to showcase the history of the ACC. 

Beginning with this season, Raycom Sports is capturing and editing highlight 

packages from a majority of conference and non--conference football and 

basketbal~ games. Highlights are quickly posted on gameday to TheACC.com, as 

well as a variety of other platforms. 

Plans are in place to launch the ACC Digital Network in early October. The ACCDN will 

provide ACC fans with in-depth coverage, news, analysis and original programming for the 

conference with wide distribution across digital platforms. In a partnership with Silver 

Chalice, an ACC Digital Network production studio is being built at the Rayc:om Sports 

headquarters in Charlotte. 



Where: Charlotte, NC 

Who: 
Team of approx. I0-15 experienced, professional, full-time 
production and distribution staff 
Team of talent- hosts, analysts, reporters 

Daily video programming will be produced 
,, Writing 
" Shooting 
,, Editing 
~ Producing 

Distribution to all digital platforms 
Formatting 

,, Titling, tagging with metadata 
" Sending to each platform 

Marketing 
,, Promoting content and platforms 



Professionally-produced, televisiomquality short-form videos 

Produced daily, year-round 

Focus on the key periods of the athletic calendar 

Covering the spectrum of the Conference’s athletics 

Distributed to multiple online, mobile and connected device destinations 
making up the "ACC Network" 

Ability to share content with school sites 

A carefully planned and executed programming strategy: 

Event highlights 

News and information 

Opinion and analysis 

Game day 

Feature programs 

Original formats 

Tradition t History-based programming 

Live/Breaking News 

Instant classic re-airs 



Tentative Program Sched 





INSTRUCTIONS FOR USING INTRANET.THEACC.ORG 

1. Using your web browser, go to http://intranet.theacc.org 
2. The following login screen will appear. Enter your username (acci~fo@th÷9,cc.org and 
password (m÷mb÷0 and click the [OK] button. 

3. The home page for the site (shown below) will appear. Documents are organized into several 
libraries that are accessible from the home page. Simply click on the library name of the 

category you wish to browse (for example, if you are looking for a Championships document, 
click on Championships on the main page as shown below). 

ACC 



Some libraries have sub-folders, which organize documents further. For example, the 
Championships library shown below has two sub-folders, Championships Forms and 
Information, and Championships Manuals. 

When you reach a level that has documents listed, there are a couple of ways you can 
save a document (or "download" it). One way is to simply click on the document to open 
it, and then save it to a location on your hard drive. The other way is to: a) click on the 
small triangle to the right of the document name, b) select Send To, and c) select 
Download a Copy. The screen capture shown below illustrates this second method of 
downloading/saving files. 





From: 

Sent: 

To: 

Subject: 

2011 Dr Pepper ACC Football Championship <adoughty@theacc.org> 

Friday, November 4, 2011 12:07 PM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

Confimmtion of Registration 

2011 Dr Pepper ACC Football Championship 

Dear Lissa, 

Thank you for your RSVP for this year’s Dr Pepper ACC Football Championship game. 
Please take a moment to view the details of your confirmation below, 

Please click here to make any changes to your RSVP. 

If you have any questions or concerns regarding your reservation details below, please 

contact Allison Doughty at the ACC Office at 336.854.8767, or at adoughty(c~theacc.org . 

Your requests are detailed below: 

TRANSPORTATION 

Flying/Driving: Driving 

HOTEL ACCOMODATIONS: 

ROOM AT THE WESTIN CHARLOTTE: Yes 
ROOM TYPE: Double 
SMOKING PREFERENCE: Non-Smoking 
ARRIVAL DATE: 12/02/2011 

DEPARTURE DATE: 12/04/2011 

TICKETS 

ACC Night of Legends Event: 1 ACC Commissioner’s Tailgate: 2 
Purchase Additional ACC Commissioner’s Tailgate Tickets: 1 

Dr. Pepper ACC Football Championship Game: 2 
Purchase Additional ACC Championship Game Tickets: 1 

Allison Doughty 

Associate Director for Football Operations 

Atlantic Coast Conference 

P.O. Drawer ACC 

Greensboro, NC 27417 

P-336.854.8787 ext. 265 

F-336.369.1212 

adouqhty@theacc.orq 



From: 

Sent: 

To: 

Babcock, Lindsey <lbabcock@theacc.org> 

Frlclnxl Nlnxz~ml’~orZl 9D1 1 &’ARPM 

Subject: 

Attach: 

Legislation Informalion 

Supp.4.Q and A.pdt:, Voting MEMO.docx; Supp. 1.LEGISLATIVF, SUMMARY.docx; Supp.2.POPL.lxtf; Supp.3.Voting Summary.docx 

Hi Everyone, 

Attached you will find the 2011-12 legislative information. In includes: 

1. Memo explaining the documents 

2. Legislative summary 

3. NCAA Publication of Proposed Legislation 

4. Voting summary 

I am providing the information electronically so that you have as much time as possible to get started on the process of formulating your institutional positions. 

You will receive hard copies no later than Wednesday, November 9th. One will be sent directly to the FAR and two directly to the AD (one for the AD and one for 

the SWA). 

Please note that we must receive your institutional positions no later than 3:00 on Tuesday, November 29 . You can email or fax (336-369-0065) your voting 

summary to my attention. 

If you have any questions about the legislation or about how to complete the voting summary please don’t hesitate to contact me or Tracey Haith 

( _t__h_~!_t_b @__Lb__e__~_c__c__:__o_[~ ). 
Have a great weekend! 

Lindsey 

Lindsey K. Babcock 

Assistant Commissioner, Compliance & Governance 

Atlantic Coast Conference 
LBabcock@theacc.org 
336-854-8787 (phone) 

336-36941065 (fax) 

ii"~’iI ACC email signat .... ites 



2011-2012 NCAA Division I Proposed Legislation 

This chart presems all current proposed NCAA legislation sponsored for the 2011-12 legislative cycle. Not included are Football Championship Subdivision proposals, proposals that 
have been adopted by the Board of Directors as noncontroversial or proposals that have been withdrawn by the sponsor. The prelinfinavt positions of the Legislative Council and 
points to consider have been provided in the last column. Other Cabinet/Council or committee positions and comments can be found in the full-text version of the proposals 
(Supplement No. ). Proposals are listed below in numerical order by topical area. The Conference Office has used a "tiered"’ approach to identify specific proposals: RED - natioually 
significant and/or controversial in uature (may require feedback from campus and/or coaches), ~::i:i::~i.i:.::~i. iiii::~ - key proposals and (.~-~ ~</<N - less controversial. 

Please return your institutional voting form no later than 3:00 p.m. on November 29~ 2011 to Lindsey Babcock, Assistant Commissioner/Compliance & 
Governance, at LBabcock@theaccoorg or 336-369-0065 (fax). 

ORGANIZATION 

NCAA Division I 

Administration 

Cabinet 

To specify that the Administration Cabinet shall 
oversee the administrative functions related to the 
management of the Division I governance structure 
and Division I representation on Association-wide 
and common committees; lhrthcr, to remove Bylaw 
21 from the Division I Manual and specify that 
policies and procedures related to selection, 
composition, duties, term of office and operation of 
committees and cabinets shall be published on the 
NCAA website. 

Effective Date: August 1, 2012 

This proposal would eliminate Bylaw 21 in its entirety from Division I Manual 
and move the provisions to a committee handbook, which would be raaintained 
on the NCAA website and would be readily available for the membership and 
governance structure to review as necessary. The Admhistration Cabinet would 
continue to maintain oversight authority regarding the administrative functions 
related to the management of the Division I governance substructure and Division 
I representation on Association-wide and common committees. This proposal 
would not substantively change any current commirtce policies and procedures, 
such as those that set forth the selection, composition, duties, terms of office and 
operations of the various committees and cabinets. However, the Adnfinistration 
Cabinet would hm~e the flexibility to change elements related to committees as 
deemed necessary without the need to propose legislation, which would, in turn, 
reduce the number of proposals in the legislative cycle and the related 
bureaucracy. A review of legislative history indicates the membership has readily 
adopted proposals (over 90 percent adoption since 1997) related to committees, 
with ma~ adopted as noncontroversial legislation. Fiually, this proposal supports 
efforts to simplify the Manual and focus on the most strategically important 
matters. 

Points to Consider: 
* Would result in a significant reduction in the size of the ~uanual. 
~ Admin. Cabinet maintains oversight over appointment process, but would 

have greater flexibility to make changes to elements of a COlmnittee. 
* CompleMty with coordinating changes to Association-wide conunittees. 
* NCAA staff would maintain conunittee handbook on NCAA website. 
* Committee changes no longer require legislation. Reduces proposals. 
~ All conferences are not represented on Admin Cabinet. 

Updated 11/4/11 



2011-12 NCAA Division I Proposed Legislation 
Initial Consideration- January 2012 

NUMPAGES } 
Page { PAGE } of { 

PERSONNEL 

2011-12 

PERSONNEL -- 
DEFINITIONS AND 
?~PPLICATIONS -- 
GILa~DUATE 
ASSISTANT COACH - 
- BASKETBALL 

2011-13 

In basketball, to permit an institution to employ one 
graduate assistant coach. 

Effective Date: August 1, 2012 

Big East 
Conference 

Big East 
Conference 

In bowl subdivision football, to specif)" that a 
graduate assistant coach must have either received 
his or her first baccalaureate degree or have 
exhausted athletics eligibility (whichever occurs 
later) within the previous seven years; or "the 
individual must not have not: previously served as a 
coach (either on a salaried or volunteer basis) at a 
Football Bowl Subdivision institution or in a 
professional :football league. 

Effective Date: Immediate 

PERSONNEL -- 
DEFINITIONS AND 
APPLICATIONS -- 
GRADUATE 
ASSISTANT COACH - 
= BOWL 
SUBDIVISION 
FOOTBALL -- NO 
PREVIOUS 
FOOTBALL BOWL 
SUBDIVISION OR 
PROFESSIONAL 
COACHING 
EXPERIENCE 

2011-14 Pac-12          Inbowl subdivision football, to specify that a 
Conference, Big graduate assistant coach shall have no previous 

Current legislation prohibits the employment of a volunteer or graduate assistant 
coach in basketball. This proposal would establish an opporttmity for individuals 
to advance their educational and career pursuits. Establishing a graduate assistant 
coaching position is a reasmmble method of providing an additional coactfing 
opporttmity, comparable to other sports, without a tremendous increase in cost. 

Legislative Council: Prelim. recommendation to table in January pending the 
recommendations of the presidential retreat collegiate model working groups. 

Points to Consider: 
Allows individual to explore the coaching profession as a career option. 

. Potential competitive disadvantage if institution can’t afford to add position. 
o Should this concept be expanded to other sports? 
° Does the small squad size of basketball necessitate adding this position? 

Currently, in bowl subdivision football, an individual may serv’e as a graduate 
assistant coach only if he or she has either received his or her :first baccalaureate 
degree or has exhausted athletics eligibility (whichever occurs later) within the 
previous seven years. This proposal would allow an individual who falls outside 
"the seven-year window the opportunity to be a graduate assistant coach, provided 
he or she has never coached at the Football Bowl Subdivision or professional 
level. The spirit and intent by which the membership adopted the current rule 
suggests that individuals who meet this exception to the seven-year restriction 
(e.g., played in the NFL for 10 years) should be provided an opporttmity to be a 
graduate assistant coach. 

Legislative Council: Prelim. recommendation to table in January pending the 

reconunendations of the presidential retreat collegiate model working groups. 

Points to Consider: 
o Allows those with no previous FBS or professional experience to serve in the 

position, even if outside the seven-year window. 
¯ Includes all professional football leagues (e.g., CFL, USFL). 
° Si~nilar amendment was defeated in 2010 (2009-10-1). 
¯ Current rule has only been in effect for one year. 
° Consistent with intent to address concerns that GAs were being filled by 

people with coaching experience who have no desire to further their education. 

This proposal attempts to align the rules pertaining to graduate assistant football 
coaches closer to the intent of NCAA Proposal No. 2009-10, which was to limit 
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Ten Conference 
and Mid- 
American 
Conference 

professional or collegiate football coaching 
experience as a head or assistant coach. 

Effective Date: August 1, 2012 

Southeastern 
Conference 

To permit a full-time graduate student within his or 
her five-year period of eligibiliU to serve as a 
student assistant coach, provided he or she meets 
additional criteria, as specified. 

Effective Date: Au~oust 1, 2012 

the proliferation of graduate assistant coach positions being filled by individuals 
with significant coaching experience. Under the current rule, a former 
professional player who graduated with a degree in 2000 and played ten years in 
the NFL could not becolne a graduate assistant coaclk because his employ~nent 
would begin outside the permissible seven-year window. However, a former 
professional player who finished his college career in 2000, played two years in 
the NFL and coached in the NFL for eight years Mille achieving a degree in 2006 
could be a graduate assistant coach as long as his employment begins not later 
than 2013. Removing the seven-year window for employment as a graduate 
assistant coach and adding a requirement that graduate assistant coaches must 
have no previous collegiate or professional (e.g., National Football League, 
Arena League, Canadian Football League) coaching experience helps achieve this 
goal. 

Legislative Council: Prelim. recolmnendation to table in Jannary pending the 

reconm~endations of the presidential retreat collegiate model working groups. 

Points to Consider: 
¯ Eliminates seven-year window for employment. 
¯ Consistent with intent to address concerns that GAs were being filled by 

people with coaching experience who have no desire to further their education. 

NCAA Bylaw 11.01.4 was modified in 2010 to expand opportunities for student- 
athletes to gain coaching experience while enrolled as full-time undergraduate 
students. However, the modification eliminated the opportunity for a graduate 
student who is within his or her five-year period of eligibility to serve as a student 
coach. This proposal would allow such a student-athlete to gain coaching 
experience while enrolled as a graduate student within his or her five-year 
eligibility period, which was previously permissible. Although part of the 
rationale for restricting the student assistant coach position to undergraduate 
students was to encourage former student-athletes to work toward graduation, the 
legislation should provide the flexibility to allow a gradnate student within his or 
her five-year period of eligibility to gain exposure to the coaching profession by 
serving as a student coach. Finally, under the current legislation, a student-athlete 
actually may choose to delay graduation in order to fit the requirements to serve 
as an undergraduate coach, an outcome which should not be encouraged. 

Legislative Council: Prelim. Support 

Points to Consider: 

Allows a grad student within five-year period to be a student-assistant coach. 

~ Under the current role, student-athletes may be delaying graduation. 
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To speci~ that in lbotball, an individual who has 
neither engaged in intercollegiate lbotball 
competition for the certifying institution nor 
engaged in other countable athletically related 
activities in intercollegiate football beyond a 14- 
consecutive-day period at the certi~ing institution 
may serve as an undergraduate student assistant 
coach, provided the individual meets the remaining 
criteria applicable to an tmdergraduatc student 
assistant coach, as specified; :further, to specify that 
an individual who serves as a undergraduate 
assistant coach pursuant to the exception shall 
forfeit a~r remaining eligibility in football at the 
certifying institution. 

Southern 
Conference 

Big 12 
Conference 

Updated 11/4/11 

Effective Date: Immediate 

To specie" that contractual agreements between a 
part-time or volunteer athletics department staff 
member with sport-specific responsibilities and an 
institution shall include the stipulation that the staff 
member is required to provide a written detailed 
account annually to the presidem or chancellor for 
all athletically- related income and benefits from 
sources outside the institution. 
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Legislative Council: 
Expressed concern of unintended consequences of involving outside 
individuals and resultant decreases in opportunities for SA’s. 

~ Advisable to table in January pending the recommendations of the presidential 
retreat collegiate model working groups. 

Points to Consider: 
Increased opporttmities for students to explore coaching as a possible option. 

~ Potential application to all sports? 
Does not increase current limit on number of coaches. 

~ Eligible to come back in the next season and play for the team? 

Current legislation requires all part-time staff members, excluding those with 
clerical or secretarial responsibilities, to make an aunual report regarding 
athletically related outside income. While recognizing the need to maintain 
control, the significant increase in the number of athletics department staff 
members, especially part-time employees, makes the aunual reporting process a 
significant undertaking. Moreover, since many of the part-time or volunteer 
positions are filled by students, event management staff, or other temporary 
employees, it is difficult to ensure that the proper report is submitted prior to their 

¯ Current rule has only been in place for one year. 
¯ Allows ~nore individuals to explore coaching as a possible career option. 
¯ In developing current rule, the Recruiting Cabinet did not consider the impact 

on a graduate student within his or her five-year period of eligibility. 

Currently, an undergraduate student assistant coach must be a former student- 
athlete who has exhausted his eligibility or has been injured to the point that he or 
she will never participate again. These restrictions severely limit the number of 
capable undergraduate students eligible to serve in this role. This proposal would 
increase the talent pool for undergraduate student assistant coaches and provide 
an educatimml opporttmity for full-time students with an interest in the coaching 
profession. Students serving as undergraduate student assistant football coaches 
would receive invaluable experience while providing their institutions a 
reasonable means of augmenting their football coaching staff. Students serving as 
undergraduate student assistant football coaches would not be involved in 
contacting and evaluating prospective student-athletes off campus and would not 
perform recruiting coordination functions. It is important to note that this 
proposal would not increase the nmnber of permissible undergraduate student 
assistant coaches in football as the institution would remain limited to a total of 
12 such coaches in bowl subdivision football and 11 in chmnpionship subdivision 
football in accordance with NCAA Bylaw 11.7.4.2.2 (former student-athletes and 
nonparticipants combined). 
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To eliminate the restriction on the receipt of 
telephone calls from prospective student-athletes 
(or prospective student-athletes’ parents, legal 
guardians or coaches) that requires such calls to be 
received by the head coach or one or more of the 
assistant coaches who count toward the numerical 
limitations. 

Southern 
Co~fference 

Effective Date: Immediate 

departure. Full-time staff me~nbers and part-time or volunteer positions with 
sport-specific responsibilities are the positions with the greatest potential for 
conflicts of interest. Therefore, such positions should be the focus of the outside 
income reporting requirement. This proposal does not change the current 
requirement that all full-ti~ne athletics department staff members, regardless of 
their responsibilities, are required to report any outside incmne. 

Legislative Council: Prelim. recolmnendation to table in Jannary pending the 

reconm~endations of the presidential retreat collegiate model working groups. 

Points to Consider: 

Intended to reduce administrative burden. 

, Eliminates requirement for part-time employees to report outside income. 

Do volunteer staff members have contracts or letters of appointment? 

Current legislalion prohibits institutional staff members who are not: cotmtable 

coaches from receiving telephone calls from a prospective student-athlete (or Iris 

or her parents, guardians, or coach) prior to his or her conunitment to the 

institutiork mfless an exception applies. It is only permissible for noncoachlng 

staff to fm~vard a prospective student-athlete’s call to a countable coach to avoid a 

violation. Many noncoaching staff members are capable of answering basic 

questions a prospective student-athlete nmy ask without needing to forward the 

call to a coach. Maw times, coaches are mmvailable and a message is left. 

Although noncoaching staff members are permitted to receive calls regarding 

basic logistical issues (e.g., camp logistics), at times, a call may involve both 

logistical and recruiting issues. If the prospective student-athlete begins to ask 

questions about recruiting issues, the noncoaching staff member is put in an 

awkward situation of telling the prospective student-athlete that he or she is not 

permitted to answer such questions. Tiffs proposal would permit noncoaching 

staff members to receive a call from a prospective student-athlete regardless of 

the content of the call. 

Legislative Council: Prelim. recolmnendation to table in Jannary pending the 

reconm~endations of the presidential retreat collegiate model working groups. 

Support the concept of deregulation of recruiting coordination functions. 

Points to Consider: 
, Allows noncoaching staff members to receive calls from prospective student- 

athletes regardless of the content of the call. 
~ Currently, calls must be forwarded to countable coach. 

Such calls may be received prior to July 1 following the junior year. 
, Reduces compliance monitoring. 
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2011-19 

PERSONNEL -- 
LIMITATIONS ON 
NUMBER OF OFF- 
CAMPUS 
RECRUITERS AT 
A2~Y ONE TIME -- 
FOOTBALL -- 
EXCEPTION -- 
SPRING 
EVALUATION 
PERIOD 

2011-29 

In bowl subdivision football, to specify that all nine 
assistant coaches may evaluate prospective student- 
athletes at any one time during the spring 
evaluation period; further, in championship 
subdivision football, to specify that all 11 coaches 
may evaluate prospective student-athletes at aw 
one time during the spring evaluation period. 

Southeastern 
Conference 

Big East 
Conference 

PERSONNEL -- 
LIMITATIONS ON 
THE NUMBER AND 
DUTIES OF 
COACHES -- OFF- 
CAMPUS 
RECRUITING -- 
WOMEN’S 
BASKETBALL -- 
NONSCHOLASTIC 
EVENTS DURING 
SPRING 
EVALUATION 
PERIOD 

Effective Date: Immediate 

In women’s basketball, to specify that: four coaches 

may evaluate prospective student-athletes at any 

one time at nonscholastic events during the spring 

evaluation period. 

Effective Date: August 1, 2012 
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Not a significant competitive equity issue. 

The recent change to calculate spring evaluation opportunities in football based 
on evaluation days provides an opportunity for additional flexibility in the use of 
evaluation opportunities. Permitting all nine assistant coaches in bowl 
subdivision football (due to the restriction on the head coach during the spring 
period) and all coaches in championship subdivision football to be on the road 
simultaneously allows for flexibility and efficiency in utilizing spring evaluation 
opporttmities. This proposal will also result in savings by allowing institutions to 
determine the most cost-effective travel arrangements without being concerned 
with extra trips to and from campus for coaches (elimination of the baton rule 
during spring recruiting). There will be no recruiting advantages gained or other 
costs added because of restrictions currently in place that limit the number of 
evaluation days in the spring to 168. 

Legislative Council: Prelim. recommendation to table in January pending the 
recommendations of the presidential retreat collegiate model working groups. 

Support the concept of deregulation of the number of off-campus recruiters "at 
a~ one ti~ne" (the baton rule). 

Points to Consider: 
* Still limits institutions to 168 evaluation days in the spring. 
* Potential cost savings. 
. Assistant coaches could be away frmn campus for an entire week. 

Current legislation allows women’s basketball coaches to evaluate prospective 
student-athletes at nonscholastic events during the one weekend (Friday, Saturday 
and Sunday) of the spring evaluation period. During this weekend, only three 
coaches may evaluate prospective student-athletes off campus at any one time. 
Although a coach must return to campns before he or she may engage in 
additional recruiting activities during this period, it is possible and highly likely 
that all four coaches are away from campus at the same time. The spring 
evaluation period occurs outside of the women’s basketball playing season and at 
or near the end oft:he academic year. Since a majority of the recruiting activities 
will occur during a weekend and during a time in wtfich student-athletes would 
likely choose to go home or participate in other activities, it: is not: necessary that 
a coach remain on campus. Consequently, it is reasonable to allow all four 
coaches to recruit off campus at the same time for this limited period of time. 

Legislative Council: Prelim. recommendation to table in January pending the 
recormnendations of the presidential retreat collegiate model working groups. 

. Support the concept of deregulation of the number of off-campus recruiters "at 

m\v one time" (the baton rule). 
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2011-21 

PERSONNEL -- 

LIMITATIONS ON 

NUMBER OF OFF- 

CAMPUS 

RECRUITERS A T 

ANY ONE TIME -- 

EXCEPTION -- 

FOOTBALL -- 

CONTACT PERIOD 

2011-22 

PERSONNEL _m 

BENCH PERSONNEL 

RESTRICTION - 

MEN’S BASKETBALL 
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In football, to specify that during a contact period, 
a replaced coach is not required to return to the 
institution’s campus before engaging in additional 
recruiting activities, provided not: more than seven 
coaches engage in off-campus recruiting activities 
each day. 

Points to Consider: 
* Not necessary to have coach on campus during spring eval prd, which is after 

season and near end of the academic year. 
* Potential increase in costs. 
* Limited to a weekend. 
* Still limited to 100 recruiting days. 
* Similar proposal was defeated in 2008 (Proposal No. 2007-20). 
. WBB Issues Conm~ittee requested 4 coaches be able to recruit at all times. 

Current legislation includes an exception to the "at any one time" requirement 
applicable in basketball during the July evaluation periods and an exception in all 
other sports during June, July and August. The latter exception does not benefit 
football because a quiet period encompasses the months of June, July and 
August. This proposal would provide football with the intended cost saving 
opportmfity during a period in which football programs engage in a majority of 
their recruiting activities. It should be noted that when the Championships/Sports 
Manage~nent Cabinet considered the exception for basketball, it also discussed 
whether the proposal should be expanded to other time periods and other sports to 
provide flexibility and possible cost savings in travel expenses. Given the 
positive application of the legislation to basketball and other applicable sports, 
the exception should be extended to football during the contact period. 

Legislative Council: Prelim. recommendation to table in January pending the 
reconunendations of the presidential retreat collegiate model working groups. 

Support the concept of deregulation of the number of off-campus recruiters "at 

m\V one time" (the baton rule). 

Big East 
Conference and 
Big 12 
Conference 

Effective Date: August 1, 2012 

West Coast 
Conference 

In men’s basketball, to specify that during a contest 
against outside competition, there shall be a limit of 
17 individuals who may occupy the team bench, 
not including student-athletes who are actively 
engaged in the competition. 

Points to Consider: 
¯ Applies to contact period only. 

¯ A replaced coach is not required to return to campus before recruiting again. 

¯ Maintains limit on number recruiting "at any one time." 

~ Provides flexibility and possible cost savings in travel expenses. 

Successful application in other sports. 

~ Area 1nay be ripe for deregulation. 

Recentfy, concerns have been raised regarding the number of institutional staff 

members on the bench during the men’s basketball contests. Specifically, 

additional institutional staff may provide a competitive advantage and could limit 

the space available for student-athletes. Noncoaching staff members are not 

permitted to engage in coaching activities. Therefore, there is not a compelling 

need for additional staff members to be located on the team bench. Further, the 
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effort to regulate the number of men’s basketball noncoaching staff members has 
proven to be a challenge because of differences among various programs. Placing 
a limit on the number of institutional personnel who may sit on the team bench 
during competition is one alternative to address the perceived need to increase the 
nmnber noncoaching staff members. 

Legislative Council: Prelim. recoinn~endation to table in January pending the 
reconm~endations of the presidential retreat collegiate model working groups. 

Points to Consider: 

Potential application to other sports (e.g., football)? 

. Currently, NCAA championships have bench restrictions. 

Addresses perceived COlnpetitive advantage with number of staff on the bench. 

~ Alteruative to limit who institutions may employ as noncoaching staff. 

May not have a director of basketball operations (or similar position). 

AMATEURISM 

NCAA Division I 

Amateurism 

Cabinet: 

To specify that an agent is any individual who, 

directly or indirectly, represents or attempts to 

represent an individual for the purpose of 

marketing his or her athletics ability or reputation 

for financial gain, or seeks to obtain any type of 

financial gain or benefit: from securing a 

prospective student-athlete’s enrollment at an 

educational institution or from a student-athlete’s 

potential earnings as a professional athlete. 

Effective Date: Immediate 

As the salaries of professional athletes have risen, age restrictions to participate in 
professional sports leagues have changed and "the notoriety of elite student- 
athletes has increased with scouting and media exposure, the interest of outside 
"third parties in elite athletes is now greater than ever. As a result:, an industry of 
individuals has been created, including runners, financial advisors, marketing 
representatives, business managers, brand managers and street agents who seek to 
broker elite athletes for financial gain. Although governing bodies have attempted 
to impose regulations on these individuals and their activities, the competitive 
nature oft:he industry has resulted in many finding ways to circumvent the rules. 
One constant is the use of outside "third parties. These third parties typically 
operate free of any governing body’s jurisdiction. In order to regulate the 
interaction of these individuals with prospective student-athletes and student- 
athletes, the definition of an agent must be broadened. This proposal is not 
intended to include parents or legal guardians, athletics department staff 
members, former teammates or those individuals who have the best interest of a 
prospective student-athlete or student-athlete in mind in providing assistance or 
information, provided they do not intend to receive a fiuancial gain for their 
assistance. 

Legislative Council: Prelim. Support 

Points to Consider: 
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In individual sports, to specify that, prior to full- 

time collegiate enrolhnent, a prospective student- 

athlete may accept tip to actual and necessary 

expenses associated with an athletics event and 

practice immediately preceding the event, from a 

sponsor (e.g., neighbor, business) other than an 

agent, a melnber institution or a representative of 

an institution’s attfletics interests. 

NCAA Division I 

Amateurism 

Cabinet: 

NCAA Division I 
Amateurism 
Cabinet 

Effective Date: Immediate 

In tennis, to speci~ that, prior to full-time 
collegiate enrollment, an individual may accept 
prize money based on his or her place finish or 
performance in open athletics events, not to exceed 
$10,000 per calendar year; further, to specify that 
once the individual has reached the $10,000 limit, 
he or she may receive additional prize money on a 
per-evem basis, provided such prize ~noney does 
not exceed his or her actual and necessary expenses 
for participation in the event. 

Broadens the definition of an agent. 

Atte~npts to curb the influences and activities of outside third parties. 

Not intended to include parents unless they intend to receive financial gain for 

helping son or daughter. 

May be difficult to know if individual was seeking to obtain financial gain. 

Currently, a prospective studem-athlete may only accept expenses to compete in 
an arteries event if the expenses are provided by iris or her parents or legal 
guardians, the nonprofessional sponsor of an event or a team that the prospect is 
representing. A prospective student-athlete who participates in a team sport and 
who competes on an outside team is able to travel and have his or her expenses 
paid in full or subsidized by a team, a team sponsor and/or event organizers or 
sponsors. Furthermore, a prospective student-athlete who participates on a team 
may participate in fundraising activities, provided the money raised is not 
earmarked for the prospective student-athlete. However, a prospective student- 
athlete who participates in an individual sport may not be associated with an 
amateur team or organization and, therefore, may not fundraise or seek financial 
assistance within his or her communi~" to cover expenses for an athletics event. A 
prospective student-athlete who participates in an individual sport should have 
the same opporttmifies as those who participate in team sports. This proposal will 
enable youth who do not have the financial resources to participate in atlfletics 
competition and further their athletic aspirations. 

Legislative Council: Prelim. Support 

Points to Consider: 
* Attempts to extend benefits available in team sports to individual sports. 
* May allow prospect to participate in events that they may not be able to afford. 
* May participate in fundraising when rinds are earmarked for the prospect. 
* Oftentimes, prospects are tmaware of prohibitions regarding fundraising. 

Prospective student-athletes and their families spend exorbitant amotmts of 
money for travel and other expenses related to competing in tennis events. Rather 
than limiting prospects to accepting prize money only equal to or lesser than 
expenses on a per tournament basis, this proposal would allow prize ~noney to be 
accepted on the aggregate to help cover further expenses. Research by the United 
States Temfis Association Player Development staff place the top junior and 
senior prospective student-athletes as having made significantly less than $10,000 
per year in prize money as prospective student-athletes, and combined with the 
financial costs to their families, most are not earning prize money in excess of 
their expenses. This proposal will allow prospective student-athletes to earn a 
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NCAA Division I 
Championships/S 

Effective Date: Immediate 

To include the World University Championships in 

all bylaws that apply to the World Universfly 

ports 
Manage~nent 
Cabinet (Olympic 
Sports Liaison 
Cormnittee) 

NCAA Division I 
Championships/S 
ports 
Management 
Cabinet 

Games. 

Effective Date: Immediate 

To speci~ that a professional sports organization 
may serve as a financial sponsor of an 
intercollegiate competition event, including regular 
season and postseason events, provided the 
organization is not publicly identified as such; and 
that a professional sports organization may ser~’e as 
a financial sponsor of an activity or promotion that 
is ancillary to the competition event and may be 
publicly identified as such; further, to eliminate the 

reasonable amount of prize money without having to produce extensive 
documentation, as is currently required. 

Legislative Council: Prelim. Support 

Points to Consider: 
* Most top prospects earn less than $10,000 in prize money per year. 
* Intended to reduce the administrative burden by requiring less documentation. 
* Similar proposals were defeated in 2008 ( 2007-23-A and 2007-23-B). 
. Tennis is an expensive sport. 

o How was $10,000 selected? 
. Potential application to other sports? 

The World University Championships take place on even years and feature 
several individual sports and a few team sports that are not included in thc World 
University Games, which occur on odd years. The World University 
Championships have grown and have had increasing success in recent years. 
They allow a large number of students and university sports leaders to unite on 
occasions other than at the World University Games. By expanding the noted 
bylaws to include the World University Championships, student-athletes 
participating in baseball, softball, cross country and women’s equestrian will 
receive the same opportunities and benefits as student-athletes who participate in 
the World University Games. 

Legislative Council: Prelim. Support 

Points to Consider: 
* World University Championships are similar to the World University Games 

but occur in off years and at multiple sites. 

* Waivers have been approved in the past to allow for participation. 

* Sports "affected are baseball, softball, cross country and equestrian. 

. Minimal competitive advantage gained by selected teams and individuals. 

Current NCAA regulations limit the involvement of professional sports 

organizations as financial sponsors of intcrcollegiate events, including NCAA 

championships. In the case of NCAA championship events, the regulations li~nit 

the opportunities for the NCAA staff and/or local orgauizing cormnittees, host 

institutions and/or conferences that administer championship events in promoting 

the NCAA championships or related activities. Professional sports teams have 

been interested in advertising NCAA championships through their promotional 

cham~els (e.g., email to season-ticket holders, team website, newsletters), during 

their contests (e.g., public address announcements, video/message boards, 
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prohibition on professional sports organizations or 
personnel as acceptable advertisers in conjunction 
with NCAA championships. 

promotional booth) or with their media partners. Partnering with professional 

sports organizations can help to increase exposure and fan interest for 

intercollegiate competition events, including NCAA championships, without 

compromising the Association’s principle of amateurism and line of demarcation 

between intercollegiate and professional sports. This legislation is specific to 

events and ancillary activities. It would not pernfit a professional sports 

organization to be a general financial sponsor of an institutiork conference or the 

NCAA. It will remain impermissible for a professional team/organization to 

provide a direct financial donation to an institution, conference or the NCAA 

(other tlmn as currently permitted). Finally, it will remain impermissible for a 

professional sports team/organization to use the names or likenesses of student- 

athletes in any manner. 

Legislative Council: Prelim. Support 

Points to Consider: 
* Legislative relief waiver is currently in effect. 
* Currently opportunities are limited to promote NCAA Championships. 
* Proposals were tabled last year (2010-109-A and 2010-109-B). 

RECRUITING 

Southeastern To specify that on-campus contacts between a 
Conference prospective student-attflete or the prospective 

student-athlete’s parents (or legal guardians) and 
the parents (or legal guardians) of an enrolled 
student-athlete t:hat occur on the day of a regularly 
scheduled on-campus athletics event shall be 
permissible. 

Effective Date: Immediate 

Parents of current student-athletes can serve as a valuable source of information 
lbr prospective student-athletes and their parents. Parents of current student- 
athletes offer a unique perspective on the team and the institution because of their 
children’s participation. They can provide information about the institution based 
on :first-hand knowledge of parental concerns, including information t:hat the 
student-athletes themselves might not consider important. On-campus contact 
between parents of current student-athletes and parents of prospective student 
athletes may be unavoidable at an on-campus event. Permitting limited on- 
campus contact will allow the institution to provide prospective student-athletes 
and their parents with another valuable perspective on the institution and give 
them information they may need to make a fully-informed decision. 

Legislative Council: Prelim. Support 

Points to Consider: 
* Parents of current SA’s may be boosters. 
* Adds an additional exception to the permissible recruiter% legislation. 
~ Parents of current student-athletes provide valuable insights. 
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To specify that contacts between a prospective 
student-athlete or iris or her relatives (traditional or 
nontmditional) or legal guardians and the relatives 
(traditional or nonlraditional) or legal guardians of 
an enrolled student-attflete that occur on the day of 
a regularly scheduled home athletics event shall be 
permissible. 

Effective Date: Immediate 

Big East 
Conference 

Southeastern 
Conference 

To specify that off-campus, in-person contacts 
between enrolled student-athletes and a prospective 
student-athlete are permissible if such contacts do 
not occur at the direction of a coaching staff 
member and the prospective student-athlete has 
notified the institution that he or she is nraking an 
unofTicial visit. 

Effective Date: Immediate 
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At times, contact is unavoidable. 
o Reduces cmnpliance monitoring. 

This alternative proposal is broader than the original proposal in that it allows for 
family members of prospective student-athletes that are accomanying prospects 
to campus to speak with the parents of current student-attfletes at awtime. 
Parents of current student-athletes can serve as a valuable source of infurmation 
for prospective student-athletes and their parents. Parents of current student- 
athletes offer a unique perspective on the team and the institution because of their 
children’s participation. They can provide information about the institution based 
on first-hand knowledge of parental concerns, including information that the 
student-athletes themselves might not consider important. On-campus contact 
between parents of current student-athletes and family members of prospective 
student athletes may be unavoidable while a prospect and his or her family arc 
on-campus. Permitting limited on-campus contact will allow "the institution to 
provide prospective student-athletes and their families with another valuable 
perspective on the institution and give them information they may need to make a 
fully-informed decision. 

Prospective student-athletes often have established relationships with current 
student-athletes, whether such relationships were established in high school, 
during the recruiting process or through other interactions. During an unofficial 
visit, a prospective-student-athlete is permitted to stay in an enrolled student- 
athlete’s dormitory room if the prospective student-athlete pays the regular 
institutioual rate for such lodging; however, the prospective student-athletes are 
prohibited from socializing off-campus with the student-athlete. If an interaction 
extends beyond "unavoidable incidental contact," the result is a violation. These 
situations happen frequently and create difficult situations for coaches and 
administrators, as they do not have access to private residences and gatherings. If 
such contact does not occur at the coaching staff’s direction, it should not: be a 
violation even if the interaction extends beyond "unavoidable incidental contact." 

Points to Consider: 
Elfininates potential violations. 

, Prospective student-athletes are often friends of current student-athletes. 
¯ Reduces compliance monitoring. 
¯ SA’s may now only lkave contact with prospects off-campus on official visits. 
¯ Is this proposal really necessary? 
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2011-30 Big East To deregulate the restrictions on telephone calls 

RECRUITING m_ 

TELEPHONE CALLS 

AND ELECTRONIC 

CORRESPONDENCE 

-- NO LIMITS ON OR 
AFTER FIRST 

PERMISSIBLE DATE 

2011m31 

RECRUITING - 

TELEPEIONE CALLS 

-- NO LIMITS AFTER 

FIRST PERN[ISSIBLE 

DATE 
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Collference and electronically transmitted correspondence, as 
specified. 

Effective Date: August 1, 2012 

NCAA Division I 
Recruiting and 
Athletics 
Personnel Issues 

To eliminate the limitations on the number and 
frequency of telephone calls to prospective student- 
athletes, as specified. 

Cabinet Effective Date: August 1, 2012 

The legislation associated with the means and frequency by which coaches 
cormnunicate with prospective student-athletes is ripe for deregulation. The 
legislation which prohibits the use of text messaging in the recruiting process has 
become outdated and institutions are allocating an inordinate mnount of time and 
resources to monitor text ~nessaging and telephone call activi~. This proposal 
would have no impact on current legislation governing face-to-face contact, but 
would permit an unlimited use of all forms of electronically transmitted 
correspondence (e.g., e~nail, text messaging, instant messaging, use of direct 
messaging features on social networking websites) and unlimited telephone 
contact by coaches as of June 15 of the prospective student-athlete’s sophomore 
year (or bet~veen the sophomore and junior year) in lfigh school. Although the 
proposal would not completely eliminate all aspects of telephone call and 
electronically transmitted correspondence monitoring, it would significantly 
reduce the burden. 

Legislative Council: Prelim. reconnnendation to table in January pending the 
recommendations of the presidential retreat collegiate model working groups. 

Support June 15 following the prospect’s sophomore year in HS as the initial 
date for making calls, sending correspondence and providing other permissible 
recnfiting materials to prospects with no limitations on frcquency or mode of 
comnmnication. 

Points to Consider: 
, Attempts to deregulate recruiting. Does not address recruiting materials. 
¯ Maintains current date for men’s basketball and men’s ice hockey have an 

earlier date - June 15 of the prospective student-athlete’s sophomore year. 
~ Recruiting materials 1nay be sent August 1 or first day of class in junior year. 

Electronic correspondence would not be limited to email and faxes. 
~ Unlimited calls and electronic correspondence after first permissible date. 

Potential impact on prospective SAs. 
~ Reduces compliance monitoring. 

Current legislation is outdated. 

This proposal seeks to further the Recruiting and Athletics Personnel Issues 
Cabinet’s deregulation efforts regarding telephone calls. Currently, ma~ 
institutions are spending thousands of dollars for software to monitor telephone 
calls, as well as countless hours investigating potential violations. However, 
coaches are able to easily circumvent the phone call limitations (e.g., one per 
week) by emailing a prospective student-athlete and requesting that the 
prospective student-athlete call the coach at his or her own expense. The current 
restrictions do not limit the amount of intrusion on prospective student-athletes. 
In fact, a prospective student-athlete may feel more compelled to make a call at 
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To permit cmnpliance administrators to make 
telephone calls to or receive telephone calls frmn a 
prospective student-athlete (or the prospective 
student-athlete’s parents or legal guardians) with no 
limit on the timing or number of such calls, 
provided the calls relate only to compliance issues. 

Effective Date: Immediate 

NCAA Division I In women’s basketball, women’s sand volleyball 
Recruiting and and women’s volleyball, to eliminate the limitation 

his or her own expense to a coach in response to the email request than to answer 
a telephone call. Further, early in the recruiting process, coaches and prospective 
student-athletes should be expected to discuss the prospective student-athlete’s 
preferred frequency and method of communication. As a result, reasonable 
parameters may be set as it relates to telephone calls. 

Legislative Council: Prelim. recolnn~endation to table in January pending the 
recommendations of the presidential retreat collegiate model working groups. 

Support June 15 following the prospect’s sophomore year in high school as the 
initial date for making calls to prospects with no limitations on frequency or 
mode of communication. 

Points to Consider: 
, Attempts to deregulate call legislation. Does not address recruiting materials. 

Currently, coaches are emailing prospects to ask them to call. 
, Unlimited number of calls after first permissible date. 

Potential impact on prospective student-athletes. 
, Reduces compliance monitoring. 
. Expectation that coach and prospect discuss preferred comnranication method. 

Compliance administrators should have the flexibility to make telephone calls to 
or receive telephone calls from a prospective student-athlete (or the prospective 
student athlete’s parents or legal guardians) in order to address compliance- 
related issues, even if such issues occur prior to the prospective student-athlete’s 
COlmnitment to the institution. However, it would reraain impermissible for a 
compliance administrator to engage in a recruiting conversation during such a 
telephone call. 

Legislative Council: Prelim. reconunendation to table in January pending the 
reconm~endations of the presidential retreat collegiate model working groups. 

Support the concept of deregulation of recruiting coordination functions. 

Points to Consider: 

, Additional exception to the pem~issible caller’s legislation. 

Currently, compliance must wait for the prospect to call or the coach must tell 

the prospects to call compliance. 

Compliance raay advise on initial eligibility. 

, Reasonable exception. 

~ No restrictions oi1 timing. 

Recruiting model feedback indicated broad support for establishmem of 

recruiting person days or evaluation days in all sports and the elimination of 
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Athletics 
Personnel Issues 
Cabinet 

on the nmnber of evaluations per prospective 
student-athlete. 

Effective Date: August 1, 2012 

NCAA Division I 
Recruiting and 
Athletics 
Personnel Issues 
Cabinet 
(Women’s 
Basketball Issues 
Committee) 

In women’s basketball, to specify that evaluations 
of live athletics activities during the academic year 
evaluation periods (other than permissible 
nonscholastic events) shall be limited to regularly 
scheduled high school, preparatory school and two- 
year college contests/tournaments and practices; 
and regular scholastic activities involving 
prospective student-athletes enrolled only at the 
institution at which the regular scholastic activities 
Occur. 

Effective Date: Immediate 

limitations on the number of evaluations. In the sports that have established 
recruiting person days or evaluation days, institutions shotdd have the autonomy 
to determine how to use thegn without the limitation on the number of evaluations 

per prospective student-athlete. This proposal will elimiuate the burden of 
monitoring the number of evaluations per prospective student-athlete and 
inadvertent violations of the limitation. Men’s basketball is not included in this 
proposal due to the current review of men’s basketball recruiting issues and rules 
by the Leadership Council. Football is not included due to the specific nature of 
the current evaluation periods and the limits on evaluations during each period. 
Softball is not included due to the fact that the observation of prospective student- 
athletes participating in high school softball competition does not count toward 
the limit on evaluation days. These sports and others are encouraged to explore 
either recommending revisions to current legislation or to establish recruiting- 
person days or evaluation days and to eliminate the limitation on the number of 
evaluations per prospective student-athlete. 

Legislative Council: Prelim. Support 
Support concept of more flexible recruiting calendar based on recruiting- 
person days. 

Points to Consider: 
* Safeguards in place with recruiting person days. 
* Concept based on survey :feedback. 
* Reduce compliance monitoring. 
* Will coaches feel compelled to use days to be seen by prospects? 

In women’s basketball, there has been an escalation in the number of 
impermissibly arranged activities disguised as open gyms or pick-up games 
during the academic year evaluation periods. These activities subject coaches to 
potential roles violations and can create an enviromnent in which contact between 
NCAA coaches and outside influences occur. During the academic year 
evaluation periods, evaluations should be limited to regularly scheduled high 
school, preparatory school and two-year college contests/tournaments and 
practices; regular scholastic activities involving prospective student-athletes 
enrolled only at the institution at which the regular scholastic activities occur; and 
noninstitutioual organized events (e.g., camps, leagues, tournaments and 
festivals) that are certified through the basketball certification process. Further, 
legislation was recently adopted to preclude evaluations at noninstitutioual, 
nonorganized events (e.g., pick-up games, open gyms) during the summer 
evaluation periods. Amending the legislation in this manner will expand that 
prohibition to the academic year evaluation period and, in addition, the legislation 
will be more similar to the current men’s basketball rules. The Womcffs 
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NCAA Division I To specify that an institution shall not provide 
Recruiting and recruiting materials, including general 
Athletics correspondence related to athletics, to an individual 
Personnel Issues (or his or her parents or legal guardians) until July 
Cabinet 1 following the completion of his or her sophomore 

year in high school, or the opening day of classes 
of lfis or her junior year in lfigh school (as 
designated by the high school), whichever is 
earlier; further, to speci~ that electronic 
correspondence (e.g., email, instant messages, 
facsimiles, text messages) may be sent to a 
prospective student-athlete (or the prospective 
student-athlete’s parents or legal guardians), 
provided the correspondence is sent directly to the 
prospective student-athlete (or his or her parents or 
legal guardians) and is private between only the 
sender and recipient (e.g., no use of chat romns, 
message boards, posts to "walls"). 

Effective Date: August 1, 2012 

Basketball Coaches Association initiated and supports this legislative change. 

Legislative Council: Prelim. Support 

Points to Consider: 
* Potential reduction in recruiting costs. 
* Initiated and supported by the WBCA. 
* Seeing more activities disguised as open gyms or pick-up games. 
~ Discourages more outside influences. 
o Extends prohibition of evals at noninstitutioual, nonorganized events (e.g., 

open gyms, pick-up games) during sunm~er eval. periods to the academic year. 
~ Will become more similar to the current men’s basketball roles. 
. Coaches still may attend nonscholastic events during the last full weekend of 

the fall contact period and the full weekend of the spring evaluation period. 

There is growing concern that current prohibitions on electronic transmissions are 
outdated and lagging behind prospective student-athletes’ use of technology. 
Current limitations are inhibiting the exchange of infornkation in the most 
efficient, cost effective and least intrusive means as compared to other forms of 
communication, such as telephone calls. Developments in technology have made 
it easier and less expensive to communicate through the expanded availability 
and prevalence of mobile conununication devices that are multifunctional and 
often provide options for the user to define his or her cormnunication preferences. 
Institutions have been permitted to send an unlimited number of emails to 
prospective student-athletes for several years and there have not been any 
concerns regarding frequency or intrnsion. Today, most mobile communication 
devices permit email and text ~nessages to be sent and received in the same 
manner. Further, research indicates that a clear majority of teens are texting and 
have unlimited texting plans. In fact, nkany teens prefer texting when co~npared to 
other methods of cmnn~unication. This proposal seeks to deregtflate the current 
restrictions on electronic cormnunication as well as define electronic 
correspondence in a broad manner in order to account for future advancements in 
technology. Establishing a single date on which to begin all communication with 
a prospective student-athlete will bring uniformity and simplicity to the 
legislation. In the interest of such principles, sport programs should be expected 
to adjust their recruiting practices accordingly. In addition, the burden and 
expenditure of resources related to rules monitoring will be greatly decreased. 

Legislative Council: Prelim. reconmaendation to table in JanualT pending the 
recommendations of the presidential retreat collegiate model worldng groups. 

Support June 15 following the prospect’s sophomore year in lfigh school as the 
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Southeastern 
Conference 

Southeastern 
Co~fference6 

To specify that electronic mail sent to a prospective 
student-athlete from a social media platform as the 
result of an institutional staff member’s response to 
a prospective student-athlete’s request to establish a 
connection with the staff member (e.g., accepting 
friend request) shall not be considered electronic 
mail from the institutional staff member. 

Effective Date: Immediate 

To specig~ that an institution may nkake 
institutional camp or clinic brochures available at 
the venue of an athletics event involving 
prospective student-athletes. 

initial date for sending correspondence and providing other permissible 
recruiting materials to prospects with no limitations on frequency or ~node of 
cormnunication. 

Points to Consider: 
Deregulates electronic correspondence. 

~ Takes into account future changes in technology. 
Current legislation is outdated. 

~ Many teens prefer texting over email. 
. Some prospects may not have unlimited text plans. 

Still must have private exchanges due to publici~ rules. 

It is currently impermissible for a coach to accept a Facebook friend request from 
a prospective student-athlete if the institution is not yet permitted to send 
recruiting correspondence to the prospective student-athlete. Accepting a 
Facebook friend request generates an automated response; an email to the 
prospective student-athlete noti6qng him or her that the coach has accepted the 
friend request. Such notifications serve no recruiting purpose. If a Facebook 
friend request is sent by a prospective student-athlete who may not receive 
recruiting correspondence, the coach must ignore it. A lack of a response by the 
coach could strain the potential relationship since the coach is not permitted to 
call the prospective student-athlete or send an email explanation. If the coach is 
permitted to accept the friend request, he or she nkay later have the oppm"mnity to 
respond to direct questions and explain applicable recruiting rules. This proposal 
acknowledges that, while Facebook and Twitter are the predominant social media 
platforms at this time, new platforms will emerge and new features will be 
created. This proposal would prevent these incidental aspects of social media 
platforms that are not created, used or manipulated for recruiting purposes from 
becoming trivial violations. 

Legislative Council: Prelim. Support 

Points to Consider: 
, Such emails have lille, if aw, recruiting value. 

Concern not accepting friend request will strain coach-prospect relationship. 
~ Takes into account new social media platforms. 

Reduces compliance monitoring. 

This proposal provides coaches with a simple and cost-effective means of 
advertising institutional camps and clinics to their target market. Coaches are 
currently" permitted to distribute camp or clinic brochures to a prospective 
student-athlete’s coach and, when contact is permitted after a competition, to the 
prospective student-athlete at competition sites. Allowing coaches to place camp 
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To increase, from $30 to $40, the allowance that an 
Institution may provide a student host for each day 
of a prospective student-athlete’s official visit to 
cover all actual costs of entertaining the student 
host(s) and the prospective student-athlete; fimhcr, 
to increase, from $15 to $20, the additional 
allowance an institution may provide the student 
host per day for each additional prospective 
student-athlete the host entertains. 

Big East 
Conference 

Effective Date: August 1, 2012 

Big South 
Conference 

To speci~ that a prospective student-athlete may 
not make an att~etically-related unofficial visit 
(e.g., no comact with coaching staff; no athletics- 
specific tour) before June 15th at the conclusion of 
the prospective student-athlete’s freshman year of 

or clinic brochures at the venue of an athletics event involving prospective 
student-athletes provides a nonintrusive and economical method of providing 
permissible recruiting material to prospective student-athletes and their families. 

Legislative Council: Prelim. recommendation to table in January pending the 
recommendations of the presidential retreat collegiate model working groups. 

Support the concept of deregulation of restrictions governing advertisements 
and the distribution of camp/clinic brochures. 

Points to Consider: 
, Inexpensive way to advertise institutional camps and clinics. 

Nonintrusive. 
, Still nray not have staff members present at booth or table. 

Potential increase in costs as more brochures produced at higher qtkality. 
, Area should be considered for deregulation. 

The current permissible allowance a student host may receive for entertainment 
activities is insufficient to pay for reasonable entertainment for the host and the 
prospective student-athlete. For example, the current allotment of entertainment 
money is not enough to pay for two movie tickets, two boxes of popcorn and two 
sodas. The small increase provided by this proposal will give a student host the 
opportunity to participate in normal enterlainment activities with a prospective 
student-athlete. The last time the entertainment allowance was increased was 
1996. According to the consumer price index inflation calculator on the Bureau 
of Labor Statistics website, if adjusted for inflation, the bwing power of $30 in 
1996 is the equivalent of approximately $43 in 2011 and the buying power of $15 
in 1996 is the equivalent of approximately $21.50 in 2011 

Legislative Council: Prelim. Support 

Points to Consider: 
, Last increase was in 1996. 

Minimal increase. 
, May be significant for some institutions based on the number of official visits. 

Accounts for inflation. 

The early rccnfitment of prospective student:-athletes places undue pressure on 
prospective student-athletes and coaches. Prospective student-attfletes are often 
pressured to visit campus for athletics purposes to avoid the restrictions of the 
official visit legislation. This practice can place an undue :financial burden on the 
prospective student-athlete and his or her family. Similarly, coaches feel pressure 
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Southeastern 
Conference 

In bowl subdivision football, to specify that there 

shall be an annual signing lfinit of 25 on the 

number of prospective student-attfletes who may 

sign a National Letter of Intent or institntional offer 

of financial aid from December 1 "through May 31; 

further to specify that a prospective student-athlete 

who signs a National Letter of Intent or an 

institutional offer of financial aid and becomes an 

initial counter for the same academic year in which 

the signing occurred (e.g., midyear enrollee) shall 

not: cotmt toward the ammal limit on signings. 

Effective Date: August 1, 2012 

to organize unofficial visits for prospective student-athletes who are only 
freshinan in high school. Eliminating the opportunity for athletically-related visits 
to occur until the conclusion of the freslm~an year will alleviate pressure and 
burdens on coaches and prospective student-athletes and promote a more 
appropriate recruiting environment. 

Legislative Council: Prelim. Oppose 

Points to Consider: 

Potential enforceabili~ issues/inadvertent violations. 

~ Attempts to address early recruitment issues. 

May result in inadvertent violations. 

~ 2009-28-A and 2009-28-B proposed August 1 prior to SR year for women’s 

soccer as first permissible date but were defeated. 

Awkward for coaches to turn away prospects who come to campus. 

This proposal seeks to address concerus regarding to the practice of 

"oversigning" football prospective student-athletes to National Letters of Intent or 

financial aid agreements. Reducing the signing limit from 28 to 25 is an 

appropriate step to focus recruitment and signing o:f prospective student-athletes 

to the Football Bowl Subdivision limit on initial counters. By limiting the number 

of signees, institutions will be encouraged to focus their recruiting efforts on 

prospective student-athletes with the necessary academic and athletic credentials 

to succeed at the certifying institution. 

Legislative Council: Prelim. Support 

Points to Consider: 
Collegiate Model SA Well- Being Working Group is reviewing issue and it is 
anticipated that group will make a recommendation to the Board in Jannary. 
Attempts to address over-signing issues. 

, Current legislation was just adopted last year (Proposal No. 2009-48). 
* Midyear enrollees do not count in the limit if they count in the year they sign. 
* December 1 date may cause confusion as it occurs prior to NLI signing date. 
~ Midyear junior college football SA may sign an NLI in December. 

Current legislative requirements that: must be met before a written offer of 
athletically related aid may be provided have greatly improved the academic 
information shared between prospective student-athletes and institutions, as well 
as with the NCAA Eligibility Center. This proposal is intended to continue the 
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National Letter of Intent or an institution’s written 
offer of financial aid until the NCAA Eligibility 
Center has received an official high school 
transcript for each high school the prospective 
student-athlete has attended through his or her sixth 
selnester (or equivalent) of enrollmem. 

NCAA Division I 
Recruiting and 
Athletics 
Personnel Issues 
Cabinet 
(Women’s 
Basketball Issues 
Committee) 

Effective Date: August 1, 2012 

In women’s basketball, to specify that an institution 
[including aw institutional department (e.g., 
athletics, recreational/intramural)] shall not host, 
sponsor or conduct a nonscholastic basketball 
practice or competition in which women’s 
basketball prospective student-athletes participate 
on its campns or at an off-campus facility regularly 
used by the institution for practice and/or 
competition by any of the institution’s sport 
programs, and to establish limited exceptions, as 
specified; further, to specify that the use of an 
institution’s facilities for noninstitutional camps is 
limited to the months of June, July and August; 
finally, to prohibit evaluations at noninstitutional 
events, camps or clinics that: occur on a Division I 
campus dilring evaluation periods. 

pattern of facilitating academic information sharing in a timely manner while 
minimizing overall administrative burden. Ensuring that six-semester transcripts 
are available for evaluation prior to a prospective student-athlete’s signing of a 
National Letter of Intent or an institution’s written offer of financial aid will allow 
for identification of potential academic issues regarding initial-eligibility 
requiremems and timely discussion of academically sound solutions. To assist 
with the goal of this proposal, the Eligibility Center will conduct prelimiuary 
evaluations of six-semester transcripts even if a test score is not on file for a 
prospective student-athlete. Additioually, prospective student-athletes who 
qualify for early academic certification will be identified and processed in a 
manner that will allow for campus and NCAA resources to be appropriately 
allocated in relation to final eligibility certifications. 

Points to Consider: 
Proposal will assist in idem~4ng academic issues earlier and also may result 
in an increase in early academic certifications. 

~ Concern regarding administrative burden placed on institutions to ensure that 
prospects submit timely transcripts. 

¯ Exempts internatioual prospects due to uniqueness of educational systems. 
¯ Will help identify academic issues earlier. 
~ EC conducts prelim evals of 6 semester transcripts even if score is not on file. 

May lead to more early academic qualifiers. 
~ Administxafive burden to request transcripts. 

Similar proposals defeated (2006-46-B, 2010-48). 
~ De minimis provision. 

In women’s basketball, there has been a proliferation of nonscholastic events held 
on Division I campuses during quiet periods in May and June. These events are 
being operated to assist institutions with recruiting opportunities. There have 
been reports that travel and lodging expenses are provided free of charge for 
prospective student-athletes or teams identified as important to the coaching 
staffs recruiting efforts, and funds and/or seadces provided by institutions and 
boosters are used to pay these expenses. College coaches feel that they are being 
leveraged to help the event operators arrange for discounted operational costs 
(e.g., facility fees) under the threat that the event operator will take the event to 
another institution’s campus. Regardless of the level of involvement of the 
coaching staff, these events provide a significant recruiting advantage for the host 
institution. Institutions may continue to host noninstitutioual camps or clinics 
during June, July and August and basketball competition that is part of state 
multisport events. Finally, this recommendation is the same as NCAA Proposal 
No. 2009-100-A, which was adopted for men’s basketball, wifl~ the exception of 
"the prohibition of evaluating at noninstitutional events, camps or clinics that 
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Southeastern 
Conference 

Southeastern 
Conference 

Effective Date: Immediate; contracts signed 
before June 28, 2011 may be honored. 

In football, to specil~, that an institution [including 
any institutional department (e.g., athletics, 
recreational/intramural)] shall not host, sponsor or 
conduct a nonscholastic football practice or 
competition (e.g., seven-on-seven events) in which 
football prospective student-athletes participate on 
~ts campns or at an off-campus facility regularly 
used by the institution for practice and/or 
competition by a~r of the institution’s sport 
programs; further, to limit the use of institutional 
facilities for noninstitutional camps or clinics that 
include prospect-aged participants to June and July 
in bowl subdivision football and to June, July and 
August in championship subdivision football. 

Effective Date: Immediate; a contract signed 
before August 15, 2011 may be honored. 

In lbotball, to prohibit a coach or a noncoactfing 
staff member with football-specific responsibilities 
from being involved in a~ capacity in a football 
club that includes prospective student-athletes. 

Effective Date: Immediate 

occur on a Division I campus during evaluation periods. The Women’s Basketball 
Coaches Association initiated and supports this legislative change. 

Points to Consider: 
* Potential i~npact a result of the override vote on Proposal No. 2009-100-A. 
* Similar to MBB rule. 
* Addition is the prohibition on evaluations at noninstituional events, camps, or 

clinics that occur on a Division I campus during evaluation periods. 
* Intended to address concerns related to third parties in the recruiting process. 
* Potential loss of revenue for schools. 
* Potential application to all sports? 
. Current potential recruiting advantage for host institutions? 

Initiated and supported by the WBCA. 

There has been a proliferation of nonscholastic football events recently conducted 
on institutional campuses or using institutional facilities, and such events are 
frequently associated with recruiting efforts. Rather than continue to support an 
increase in these types of events, it is appropriate to enact a ban on a~ 
institutional involvement with nonscholastic football events. This proposal would 
institute such a ban, while still pelTnitting regular and postseason scholastic 
events to be played on an institution’s campus in accordance with applicable rules 
(i.e., tryom exception). 

Legislative Council: Prelim. Support 

Points to Consider: 
. Similar to current rule in MBB and to proposal for WBB. 

Potential loss of revenue for institutions. 
. Potential application to all sports? 

Current potential recruiting advantage for host institutions? 

The recent emergence of seven-on-seven football clubs has created the need to 
modify existing rules related to involvement with local :football clubs. Such clubs 
arc now frequently comprised of highly talented football prospective student- 
athletes engaged in nonscholastic club football activities. Through this proposal, 
football wotdd join basketball as sports in which coaching staff members are not 
permitted to be involved with local sports clubs that include prospective student- 
athletes. 

Legislative Council: Prelim. Support 

Points to Consider: 
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In sports other than men’s basketball, to specify 
that it is permissible fbr an institution’s coaches to 
engage in recruiting conversations with prospective 
student-athletes during the institution’s camps or 
clinics. 

Big South 
Conference 

Mid-American 
Conference 

Effective Date: Immediate 

In bowl subdivision football, to specify that an 
institution’s head coach may participate as a 
volunteer (e.g. counselor, guest lecturer, 
consultant) on one day in June or July outside the 
designated two periods of 15 consecutive days at a 
charitable or nonprofit camp or clinic, as specified. 

Effective Date: Immediate 
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¯ Imended to eliminate recruiting advantage. 
¯ Prohibition currently" applies in basketball. 
¯ Football clubs are a recent phenomenon. 
¯ Previous proposals for volleyball (2001-3) and WSO (2009-28-A) defeated. 

By allowing coaches to engage in a meaningful and direct exchange of 
information with prospective student-athletes during camps and clinics, the 
importance of third parties in the recruiting process is reduced. In addition, 
compliance staffs will be relieved of bureaucratic monitoring obligations related 
to whether recruiting conversations are occurring during camps or clinics or such 
conversations are occurring only during the unofficial visits that occur before or 
after the camp or clinics. The nile has worked well in men’s basketball and should 
apply to all sports. 

Legislative Council: Prelfin. Support 

Points to Consider: 
~ Extends men’s basketball rule to all other sports. 
* May extend oral offers of athletics aid. 
* Intended to decrease third-pare./i~ffluences in the recruiting process. 
* Reduces compliance monitoring. 

The original intent of establislfing two 15-day periods in which coaches may be 
involved with noninstitntional camps or clinics was to promote a work-life 
balance for coaches. However, the restriction prevents coaches from participating 
in otherwise permissible worthwhile volunteer opporlunities for charitable or 
comnmnity camps or clinics because they do not occur within the designated time 
periods. A single calendar day exception would permit coaches the flexibility to 
volunteer at a meaningful event without significantly interfering with work-life 
balance. The limited time period for volunteering (one day) and the required 
nature of the event (charitable or nonprofit) should allay aw concerns regarding a 
potential recruiting advantage. 

Legislative Council: Prelim. Oppose 

Points to Consider: 
* Further discussion may be appropriate to determine if institutions/conferences 

should have the discretion to approve opportunities for coaches to participate 
in charitable/non-profit camps/clinics outside the 15 day period. 

~ Worthwhile charitableicommmfity camps/clinics occur outside 15-day periods. 
o Limited to one single calendar day. 
, Minimal recruiting advantage. 
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In sports other than basketball and football, to 
speci~ that an institution may subscribe to a 
recruiting or scouting service involving prospective 
student-athletes, provided the service is made 
available to all institutions desiring to subscribe 
arrd at the same fee rate for all subscribers; further, 
to specify that an irrstitution is permitted to 
subscribe to a service that provides scholastic 
arrd/or nonscholastic video. In basketball and 
football, to elimina/tc the restriction on subscribing 
to a service that includes access to nonscholastic 
video. 

Big East 
Conl’erence, 

Conference USA 
and Mountain 
West Conference 

Pac - 12 
Conference 

Effective Date: Immediate 

In sports other than basketball and football, to 
speci~ that an institution may subscribe to a 
recruiting or scouting service involving prospective 
student-athletes, provided the service is made 
available to all institutions desiring to subscribe 
and at the same fee rate for all subscribers; further, 
to specify that an institution is permitted to 
subscribe to a service that provides scholastic 
and/or nonscholastic video. 
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Would tlfis lead to additional exceptions? 
o Institution is in control of its two 15-day periods. 

The criteria set forth in the current legislation, initially suggested by the Men’s 
Basketball Issues Committee and endorsed by the Football Issues Committee and 
Women’s Basketball Issues Committee, were intended to address concerns that 
services were being used as leverage in the recruiting process in those sports. 
However, the extension of the legislation to all sports has created a myriad of 
unintended consequences in recruiting cultures (e.g., volleyball) other than those 
in which it was intended. The proposal would codify a current blanket legislative 
relief waiver and increase its scope as it relates to access to basketball and 
football nonscholastic video. The waiver was issued because of the difficulty in 
determining which scouting services are permissible arrd inconsistencies in 
enforcing tire legislation. Tire proposal maintains basic restrictions that currently 
apply to scouting or recruiting services for basketball and football, but returns 
other sports to the rules that were in place before the adoption of the current rule, 
with the exception that a service may provide nonscholastic video. Several sports 
exist primarily or exclusively in the nonscholastic environment (e.g., gymnastics, 
golf). Consequently, there is little or no scholastic video available. Finally, in 
basketball and football, nonscholastic video should not be prohibited as the same 
standard for access should apply to all sports. 

Legislative Council: Prelim. Support 

Points to Consider: 
o Allow MBBiFB coaches to subscribe to recruiting svs. that provide 

nonscholastic video. 
Potential to make recruiting more cost effective. 

. Address burden of recruiting/scouting service legislation (2009-56). 
Codifies a current blanket legislative relief waiver and increases its scope as it 
relates to access to basketball and football nonscholastic video. 
Some sports have little scholastic video available (e.g., gynmastics, golf). 

This proposal codifies a current blanket legislative relief waiver. The waiver was 
issued because of tire difficulty in determining which scouting services arc 
permissible and inconsistencies in enforcing the legislation. The proposal 
maintains the restrictions that currently apply to scouting or recruiting services 
for basketball and football, but returns other sports to the rules that were in place 
before the adoption of the current rule, with the exception that a service may 
provide nonscholastic video. Several sports exist primarily or exchisively in the 
nonscholastic environment (e.g., ~rnnastics, golf). Consequently, there is little or 
no scholastic video available. 
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Effective Date: August 1, 2012 

In basketball and football, to specify that: an 
institution shall not subscribe to a recruiting or 
scouting service tmless the service has been 
approved by the NCAA pursuant to an annual 
approval process. 

Southeastern 
Conference 

West Coast 
Conference 

Updated 11/4/11 

Effective Date: Immediate for implementation 
of the approval process; June 1, 2012 for 
application of legislation. 

To eliminate "the restriction that precludes an 
institution from donating attfletics equipment to a 
bona fide youth organization outside a 30-mile 
radius of the institution’s campns. 

Effective Date: August 1, 2012 

Legislative Council: Prelim. Support 
Expressed a preference for 2011-50 instead of 2001-51. 
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Legislative Council: Prelim. Support 

Points to Consider: 

o Cuhnination of discussions related to Proposal No. 2010-48. 

If service is not on approved list, then it doesn’t meet legislated requirements. 

~ Intended to remove burden from institutions. 

Process being established by NCAA staff. 

~ How will contract issues be addressed or multiyear subscriptions7 

There is a growing trend for youth organizations to consolidate resources and cut 

costs by requiting online donations/collections through their national 

headquarters. Current legislation restricts such donations to organizations located 

beyond a 30-riffle radius of the institution’s campus. This proposal does not 

provide a recruiting advantage because "the entity receiving the donation must be 

a bona fide youth organization. Therefore, the donation cannot target specific 
prospective student-athletes. This proposal would also allow student-athletes to 

become involved in their communities by seeking donations of equipment that 

could then be provided by the institution to bona fide youth organizations. 

Legislative Council: Prelim. Support 

Points to Consider: 
o Minimal recruiting advantage. 

Points to Consider: 
* Codifies a current blanket legislative relief waiver. 
* Maintains the restrictions that currently apply to scouting or recruiting services 

for basketball and football, but returns other sports to the roles that were in 
place before the adoption of the current rule, with the exception that a service 
may provide nonscholastic video. 
In MBB and FB doesn’t allow subscriptions that provide nonscholastic video. 

Attention related to institutional subscriptions to recruiting services has increased 
in recent years, most notably in basketball and football. It has become apparent 
"that a need exists for the membership to adopt a new and comprehensive 
approach to consistently evaluate recruiting services in basketball and football. It 
is anticipated that implementing an approval process, administered by the NCAA 
national office, will restdt in a ~nore efficient system, which will better ensure 
compliance with existing legislation governing the elements required to permit an 
institution’s subscription to a recruiting service. 
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In women’s basketball, to specify that during the 
time period of July 6-31, the recruiting calendar 
shall consist ol; consecutively, a seven-day 
evaluation period, a 10-day dead period, a seven- 
day evaluation period and a two-day dead period. 

Effective Date: Immediate 

Atlantic Coast 
Conference 

NCAA Division I 
Recruiting and 
Athletics 
Personnel Issues 
Cabinet 

NCAA Division I 
Recruiting and 
Athletics 

In bowl subdivision football, to revise the 
recruiting calendar to specify that January 4 
through the Sunday during the week of the annual 
convention of the American Football Coaches 
Association shall be a dead period. 

Effective Date: August 1, 2012 

In fencing, to establish recruiting-person days and a 
recruiting calendar, as specified. 

Personnel Issues Effective Date: August 1, 2012 

Cabinet 
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* Reduces bureaucracy. 
* Donation still must go to a bona fide youth organization. 
* Effective date: Why not immediate? 

Shorter recruiting periods will allow coaches to spend more time during the 
weekdays with their current student-athletes who arc on campus for summer 
school. Further, this proposal would decrease the time that prospective student- 
athletes and their families would feel compelled to attend nonscholastic events 
for evaluation purposes during the smnmer. 

Legislative Council: Prelim. Support 

Points to Consider: 
Shortens the summer recruiting periods so coaches may spend more time on 
campus with current SAs (from 20 to 14 days). 

. Longer dead period between two evaluation periods. 
Intended to decrease amt of time prospects participate in eval. events and 
change how coaches recruit. 

Due to the increase in the number of bowl games occurring after January 1, 
institutions that participate in such bowl games often do not have the opporttmity 
to engage in off-campus recruiting activities during this time period. This 
proposal would eliminate the recruiting disadvantage that institutions may 
experience due to bowl participation after January 1. The days between January 3 
and the American Football Coaches Association convention currently designated 
as comact and quiet periods would be designated as a dead period. This proposal 
was initiated by the American Football Coaches Association and supported by a 
majority of the Football Bowl Subdivision head coaches. 

Legislative Council: Prelim. Support 

Points to Consider: 
* Eliminate recruiting disadvantage by institutions participating in Bowls. 

* Support by the AFCA and the majority of FBS head coaches. 

The United States Fencing Coaches Association, at the request of the Recruiting 
and Athletics Personnel Issues Cabinet to evaluate the merits of establishing a 
recruiting calendar and recruiting-person or evaluation days, determined that the 
establishment of a recruiting calendar and 168 recruiting-person days is an 
appropriate measure to ensure competitive equity in the recruiting process and to 
promote the well being of prospective student-athletes and coaches. 

Legislative Council: Prelim. Support 
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NCAA Division I 
Recruiting and 
Athletics 

In field hockey, to establish recruiting-person days 
and a recruiting calendar, as specified. 

Personnel Issues Effective Date: August 12, 2012 

Cabinet 

NCAA Division I 
Recruiting and 
Athletics 
Personnel Issues 
Cabinet 

In women’s gymnastics, to establish a recruiting 
calendar, as specified. 

Effective Date: August 1, 2012 

NCAA Division I In wrestling, to establish a recruiting calendar, as 
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Points to Consider: 
Establishes a recruiting calendar for fencing. 

, Developed in consultation with the US Fencing Coaches Association. 
¯ Promotes well-being of coaches and prospective student-atlfletes. 
o Would have unlimited telephone calls during contact periods. 
¯ 168 recruiting person days. 

The National Field Hockey Coaches Association, at: the request: of the Recruiting 
and Attfletics Personnel Issues Cabinet to evaluate the merits o1" establishing a 
recruiting calendar and recruiting-person or evaluation days, determined "that the 
establish~nent of a recruiting calendar and 75 recruiting-person days is an 
appropriate measure to ensure competitive equity in the recruiting process and to 
promote the well being of prospective student-athletes and coaches. In addition, 
the potential cost reduction eft’orts may help level the recruiting playing field. 

Legislative Council: Prelim. Support 

Points to Consider: 
¯ Establishes a recruiting calendar for field hockey. 
o Developed in consultation with the National FH Coaches Association. 
¯ Promotes well-being of coaches and prospects. 
o Would have unlinfited telephone calls during contact periods. 
¯ Seventy-five recruiting person days. 
o 

At the request of the Recruiting and Athletics Personnel Issues Cabinet to 

evalnate the merits of establishing a recruiting calendar and recruiting-person or 

evalnation days, the National Association of Collegiate Gynmastics 

Coaches/Women determined that the establishment of a recruiting calendar is an 

appropriate measure to ensure competitive equity in the recruiting process and to 

promote the well being of prospective student-athletes and coaches. 

Legislative Council: Prelim. Support 

Points to Consider: 

. Establishes a recruiting calendar for women’s gymnastics. 

¯ In consultation with the National Assoc. of Collegiate Coaches/Women. 

o Promotes well-being of coaches and prospects 

¯ Would have unlimited telephone calls during contact periods. 

o No recruiting person days. 

The National Wrestling Coaches Associatiork at the request of the Recruiting and 
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Recruiting and specified. 
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Athletics 
Personnel Issues 
Cabinet 

Effective Date: August 1, 2012 

Atlantic Coast 
Conference 

In women’s basketball, to specify that a certified 
event shall not employ (either on a salaried or a 
volunteer basis) a currem women’s basketball 
student-athlete. 

Effective Date: Immediate 

Athletics Personnel Issues Cabinet to evaluate the merits of establishing a 
recruiting calendar and recruiting-person or evaluation days, determined that the 
establishment of a recruiting calendar is an appropriate measure to ensure 
competitive equity in the recruiting process and to promote the well being of 
prospective student-athletes and coaches. 

Legislative Council: Prelim. Support 

Points to Consider: 

Establishes a recruiting calendar for wrestling. 

, Developed in consullation with the National Wrestling Coaches Association. 

Promotes well-being of coaches and prospects 

~ Would have unlimited telephone calls during contact periods. 

No recruiting person days. 

Currently, there are no restrictions regarding the employment of student-athletes 

at certified events. The employment of a women’s basketball student-athlete at a 

certified event gives the student-athlete’s institution a potential recruiting 

advantage through exposure to and contact with the prospective student-athletes 

in attendance. 

Legislative Council: Prelim. Oppose 

Expressed concern regarding lost employment oppoi"mnities for female SAs. 

Points to Consider: 
. Intended to eliminate potential recruiting advantage. 

Would eliminate an employment opportuniry for SA’s. 

ELIGIBILITY 

Big East To eliminate the requirement that the eligibility of With the creation of the amate~sm certification process through the NCAA 

~-. ~N"FERNA’F~©N AL 

Conference an international student-athlete shall be certified on 
an international student-athlete eligibility form. 

Effective Date: August 1, 2012 

Eligibility Center, the use of the internalional student-athlete eligibility form is 
duplicative and an administrative burden. An institution should have the 
flexibility to determine the appropriate method (e.g., institutional form, 
interview) for certifying the area/tour status of a student-athlete for "the time period 
after he or she requested final certification from the NCAA Eligibility Center 
(e.g., inconfing freshmen) or the student-athlete initially enrolled in a Division I 
or II institution (e.g., "transfer students). 

Legislative Council: Prelim. Support 
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2611-64 

ELIGIBILITY -- 

SEASONS OF 

COMPETITION: 

FIN"E-YEAR RULE -- 

F1N"E SEASONS OF 

ELIGIBILITY -- 

FOOTBALL 
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To specify that a student-athleto who is eligible 
during the term in which degree work is completed 
(or is eligible as a graduate) ren~ains eligible for 
any postseason event that begins within 60 days 
after the end of the term in which the student 
completes the requirements for the degree (or 
graduate eligibility). 

Pac-12 
Conference 

Colonial Athletic 
Association 

Effective Date: Immediate 

In football, to specify that a student-athlete shall 
not engage in more than five seasons of 
intercollegiate competition and may only engage in 
a fifth season at an institution at which the student- 
athlete previously used a season of competition. 

Effective Date: August 1, 2012; applies to any 
student-athlete with eligibility remaining. 

Points to Consider: 
Work is already being done through the amateurism certification process. 

~ Reduces duplicative work and administrative burden. 

Current legislation allows a student-athlete who is eligible during the term in 
which degree work is completed to participate in an NCAA championship, a 
licensed bowl game or the National Invitation Tournament (NIT). A legislative 
relief waiver was granted during the 2010-11 basketball playing season to allow 
participation in a different postseason event. The waiver was granted as a one- 
time occurrence and the requesting institution was encouraged to initiate the 
process for legislation to be sponsored to permane~Ny address the issue. Tiffs 
proposal would allow a deserving student-athlete to participate with his or her 
teammates in any postseason event for which the institution qualifies. 

Legislative Council: Prelim. Support 

Points to Consider: 
. Extends current nile to all postseason competition. 
* Treats all postseason events equally’. 
* Waivers have been approved for additional events. 

Progress-toward-degree requirements specify that a student-atlflete must 
complete eigh~ percent of his or her degree requirements entering the student- 
athlete’s fifth year. This requirement implies that there are academic programs of 
fbur-plus years (nine semesters). For a student-athlete who engages in 
competition four seasons in four years but needs another term to graduate, a fifth 
season would keep the student-athlete more fitly engaged academically, 
athletically and socially throughout his or her collegiate career. In addition, this 
change promotes student-athlete well-being since reduced squad sizes, in 
combination with injuries and "redstffrting," often requires some student-athletes 
to participate in more game situations titan would othcl~vise be necessary, 
particularly toward the end of the season. Permitting a fifth season of competition 
would allow more student-athletes to participate throughout the season. The 
combination of "redshlning," a missed season due to injuries and progress- 
toward-degree requirements often require the institution to extend the student- 
athlete’s scholarship beyond :four years. A fifth season of competition would 
allow participation during the entire period of the student-athlete’s financial aid, 
potentially resulting in greater cost efficiency for the institution and an extra 
incentive for the student-athlete. 

Legislative Council: Prelim. Oppose 

Points to Consider: 
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2011-65 

ELIGIBILITY -- 
TWO-YEAR 
COLLEGE 
TRANSFERS -- YEAR 
OF ACADEMIC 
READINESS AT 
TWOmYEAR 
COLLEGE 
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NCAA Division I 
Academic 
Cabinet 

To establish a year of academic readiness for t~vo- 
year college transfers, as specified. 

Effective Date: August 1, 2012, for student- 
athletes initially enrolling full time at a 
collegiate institution on or after August 1, 2012. 

¯ Student-athletes will be ~nore inclined to be academically engaged. 
¯ Promotes SA well-being by allowing more participation opportunities. 
¯ Potential to increase costs. 
¯ W~~ not all sports? 
¯ Are there Tire IX implications? 
¯ All transfer rifles still apply. 
¯ Similar proposals have been defeated (2004-73, 2005-108, 2004-113). 

This proposal represents an eflbrt to assist students who arc graduating from high 
school without foundational academic skills to succeed academically at four-year 
collegiate institutions. Evidence of current enrolhnent patterns at two-year 
institutions indicate part-time and often, self-funded efforts by student-athletes in 
order to engage in remedial coursework. This proposal provides additional time 
for tmderprepared student-athletes to gain the academic fundamentals necessary 
to ultimately succeed at a four-year college. Specifically, the year of academic 
readiness provides the opportunity for student-athletes who need remediation 
with the means to obtain the academic foundation by allowing for access to aid 
(federal and atlfletics); not triggering their NCAA period of eligibility or 
progress-toward-degree standards; and appropriately emphasizing an academic 
focus. The proposal notes the current educational slfift toward 
remediationifotmdational learning skill development occurring at the two-year 
level, since many NCAA institutions do not offer re~nedial courses. Further, the 
proposal allows for relative ease of administration and the potential for academic 
development on an individualized basis that could lead to more academic options 
upon transfer. 

Legislative Council: Prelim. Oppose. 
Concern regarding logistical issues in monitoring application of legislation. 

Points to Consider: 
, Proposed increase in two-year college transfer regulations may be sufficient to 

address concerns regarding lack of academic preparedness on transfer to a four 
year institution. 
Part of package to address the academic performance of 2-yr. college transfers. 

~ Many schools no longer offer remedial courses. 
Delayed effective date provides for sufficient notice. 

~ Delays the start of the five-year period of eligibility for one year. 
Should this be available to all 2 yr. college transfers and not just NQ~s? 

, How many SA’s would give up competing for one year for this opporturfity? 
~ Will certain 2-yr. colleges become feeder schools for certain D-I schools? 
~ May opt out but will not get the benefit of the delay of the five-year period. 
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21:::: ii ::i .. ,::;~:i,: Big 12 In softball, to permit a student-athlete to compete in 
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Conference 

West Coast 
Conference 

an institution’s non-championship seglnent without 
using a season of competition, as specified. 

Effective Date: Immediate; applies retroactively 
to any student-athlete with eligibility remaining. 

To specify that for purposes of fulfilling the 
advanced placement requirements for initial 
eligibility, "similar proficiency examination," must 
be an advanced or higher level, nationally 
administered proficiency exam with a uniform 
grading scale that is taken after high school 
graduation; further, to specify that an institution 
shall use the NCAA Eligibility Center to determine 
the initial eligibility of an international student- 
athlete pursuant to lhe advanced placement criteria. 

This proposal applies the principle of the season of competition exception 
currently" available in women’s volleyball, men’s and wo~nen’s soccer, field 
hockey and meffs water polo to softball. Eight contests are permitted during the 
nonchampionship segment of the softball playing and practice season. The 
nonchampionship segment is traditionally used as a means of preparing a temn 
for the championship seg~nent. However, because any amount of competition in 
the fall results in the use of a season of competition, it is difficult to achieve that 
goal. In maW cases, it may be difficult for a coach to adequately assess the status 
of a student-athlete in the fall without placing her in actual competition. 
Currently, if a student-athlete competes in the fall, she uses a season of 
competition regardless of whether it is determined that she is not ready for 
competition in the championship segment. The limited amount of competition in 
the nonchalnpionship segment does not present a significant competitive 
advantage if student-athletes are allowed to compete without losing a season of 
competition. 

Legislative Council: Prelim. reconunendation to table in January pending the 
reconLmendations of the presidential retreat collegiate model working groups. 

Supported permitting SA’s to engage in limited competition during the non- 
championship segment without using a season of competition if the Resource 
Allocation Working Group agrees to support some competition opportunities 
for student-athletes during the non-championship segment. 

Points to Consider: 
Similar concept adopted in field hockey, men’s soccer, women’s soccer, 
women’s volleyball and men’s water polo. 

~ Makes the fall a tryout period and SA could still be cut after the fall. 
Allows coach to assess the status of each SA in the fall. 

~ Not a significant competitive advantage. 
Why not include all sports lbr which the nontraditional segment is in the fall? 

This proposal codifies an International Student Records Conunittee definition of 
a "similar proficiency examination" to ensure consistent application of the 
legislation in determining freshman eligibility. The proposed legislation will not 
impact institutional autonomy for admitting and/or accepting a prospective 
student-athlete’s advanced placement credit; however, the proposal does require 
the NCAA Eligibility Center to determine if an international prospect may be 
immediately eligible based on "similar proficiency examination" credit. Given the 
varied and unique international proficiency examinations, the expertise and 
experience of the NCAA Eligibility Center will ensure that there is a consistent 
certification process of international student-athleles who take such examinations. 
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Effective Date: August 1, 2012 

2011-68 

ELIGIBILITY -- 

PROGRESS- 

TOWARD-DEGREE 

REQUIREMENTS -- 
ELIGIBILITY FOR 

COMPETITION -- 

FUI.,FILL~vIENT OF 

CREDIT-HOUR 

REQUIREMENTS -- 
ADDITIONAL 

REQUIREMENTS -- 
FOOTBALL -- 

EXCEPTION -- TEAM 

ACADEMIC 

PROGRESS RATE 

In football, to specify that a student-athlete shall 
not be subject to the eligibility penalty for failure to 
successfully complete at least nine-semester hours 
or eight-quarter hours of academic credit during the 
fall term and earn the Academic Progress Rate 
eligibility poim for the fall term, provided the 
institution’s Academic Progress Rate for football is 
965 or higher as of the first day of classes of the 
fall term in wlfich the penalty would otherwise 
apply’. 

Big East 
Conference 

Big Ten 
Conference 

Effective Date: August 1, 2012 

To specify that the one-time transfer exception to 
the four-year transfer residence requirement shall 
not be applicable to student-atlfletes in women’s ice 
hockey. 

Effective Date: August 1, 2012; applicable to 
student-athletes who enroll full time at the 
certifying institution in a regular academic term 
as transfer students on or after August 1, 2012. 

Legislative Council: Prelim. Support 
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Points to Consider: 

* Defines "similar proficiency exmnination." 

* Must be certified through the NCAA Eligibility Center. 

* Consistently applies the nile among all schools. 

~ Alleviates concerns with the application of the rule on campnses. 

. NCAA Eligibility Center has the expertise. 

. Application to domestic student-athletes? 

The intent of additional academic requirements for football student-athletes is to 

help ensure that they progress toward a degree and, ultimately, graduate. Several 

institutions have achieved an exceptional lbotball team Academic Progress Rate, 

thns demonstrating success in assisting lbotball student-athletes toward 

grad~mtion. An Academic Progress Rale score of 965 represents, approximately, a 

Graduation Success Rate in football of 75 percent. If an institution achieves such 

a score, its student-atlfletes should not be subject to eligibility penalties beyond 

those currently in effect. 

Legislative Council: Prelim. Oppose 

Points to Consider: 
* Underlying rule was adopted last year. 
* Recognizes that teams with high APR. 
* 965 equates to 75 percent Graduation Success Rate (GSR). 
* Intent is to ensure that FB SA’s are academically engaged throughout the fall. 
~ Does not hold individuals accountable for their acaderaic peffornrance. 

Enrolled SA’s will benefit from academic peffornrance of former SA’s. 

The occurrence of student-athletes transferring in women’s ice hockey is 
increasing each year. Men’s hockey student-atlfletes currently are precluded from 
using the one-time transfer exception and three of the four women’s ice hockey 
conferences have adopted similar intra-conference transfer rules whereby student- 
athletes that transfer within the conference must spend a year in residence prior to 
being eligible to compete. The American Women’s Hockey Coaches Association 
supports the proposal. 

Points to Consider: 
* Intra-conference transfer rules may sufficiently address the issue. 
* Conferences may all ready have intra-conference transfer restrictions. 

Updated 11/4/11 
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In fencing, to specify that a student-athlete may 
compete during the academic year as a member of 
a USA Fencing member club team at the USA 
Fencing National Championships. 

The Ivy League 

Effective Date: Immediate 

Supported by the American Women’s Ice Hockey Coaches Association. 
o Still may use other exceptions to the transfer residence requirement. 

The annual USA Fencing National Championships ~Tpically occur in July. 
Occasionally, however, "the event has been moved from July to April to 
accommodate the Pan American Zonal Championships, the Olympics or other 
international competition. USA Fencing has indicated that the shift to April is 
only likely to occur in Olympic years in the future in order to accommodate 
Olympic "trials and competition. Although there are individual events that take 
place during the course of this event, many student-athletes may not be able to 
attend if they are not permitted to compete on behalf of their USA Fencing club 
teams. The student-athletes are already attending this event for the individual 
competition, so no additional class time would be hissed. 

Legislative Council: Prelfin. Support 

Points to Consider: 
o Typically occurs in July but has been moved from July to April to 

accormnodate Pan American Zonal Championships, the Olympics or other 
international competition. 
SA’s already attending for individual competition, no extra class time missed. 

. Potential cost savings since costs could be covered by club teams. 

FINANCIAL AID 

2011-73 Big East 
Conference 

FINANCIIAL AID AN D 

AWARDS, BEN EFITS 

AND EXPENSES -- 

TI;L~INING-TABLE 

MEALS -- ONE MEAL 

PER DAY - 

STUDENT- 

ATHLETES NOT 

RECEIVING FULL 

BOARD -- 

FOOTBALL 

In bowl subdivision football, to permit an 
institution to provide one training-table meal per 
day to a student-athlete who does not receive 
athletically related financial aid; further, in 
championship subdivision football, to permit an 
institution to provide one training-table meal per 
day to a student-atttete who does not receive 
athletically related financial aid that covers the full 
cost of board; fiually, to specil~ that the provision 
of the one training-table meal per day to such a 
student-athlete shall not be considered financial 
aid. 

Effective Date: August 1, 2012 

Under current legislatiork a bowl subdivision football student-athlete who does 
not receive institutional athletically related financial aid or a championship 
subdivision football student-athlete who does not receive athletics aid covering 
the full cost of board may only eat a training-table meal with the team if the 
student-athlete purchases the meal. Many such student-athletes are not able to 
afford a training-table meal. As a result, these student-athletes often feel as 
"though "they are not part of the team, even though they participate in other team- 
related activities. In the spirit of student-athlete well-being, an institution should 
be allowed to provide these student-athletes with one training-table meal per day, 
without affecting the student-athletes’ counter statns. 

Legislative Council: 
~ Expressed support for institutions at their discretion to have greater flexibility 

to provide food items to student-athletes. 
It may be advisable to table in January pending the recommendations of the 
presidential retreat collegiate model working groups. 

Updated 11/4/11 
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To specify that the summer aid proportionality 
restriction shall not apply to a student-athlete who 
has exhausted his or her eligibility and is enrolled 
In course work acceptable "toward his or her degree 
requirements. 
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2011-75 

FINANCIAL AID -- 

SUMMER 

FINANCIAL AID -- 

PRIOR TO INITIAL 

FULL-TIldE 

ENROLLMENT - 

FOOTBALL -- 

COUNTER FOR THE 

Updated 11/4/11 

Big 12 
Conference 

Southeastern 
Conference 

Effective Date: Immediate 

In lbotball, to speci~ that a prospective student- 
athlete who receives athletically related financial 
aid during a summer term prior to initial full-time 
enrollment at the certifying institution shall be an 
~nitial and overall counter for the ensuing academic 
year. 

Effective Date: Immediate 

Points to Consider: 
Similar proposals were defeated (2010-66, 2006-71). 

. Institutions may feel pressure to provide training-table meals. 
* Potential to increase costs based on the number of student-athletes. 
* Promotes team unity. 
* Reduces compliance monitoring. 
* W~; not other sports? 

Currently, a student-aflflete is subject to the summer aid proportionality 
restriction unless he or she has exhansted eligibility and will complete his or her 
degree requirements in the summer. The current legislation does not accomlt for 
situations in which a student-athlete who has exhausted intercollegiate eligibility 
is unable to enroll in all courses necessary to earn his or her degree in the summer 
due to limited course availability and/or degree-sequencing issues. This proposal 
would remove the requirement that the student-athlete must graduate at the 
conclusion of the sunwner term. This legislative change promotes student-atlflete 
well-being by providing an additional opportunity for a student-athlete to receive 
the maximum allowable athletics aid and expedite degree completion. In addition, 
the proposal helps institutions’ Academic Progress Rates and/or Graduation 
Success Rates by ftmher enabling student-athletes to graduate within five years 
of initial enrollment. 

Legislative Council: Prelim. Support 

Points to Consider: 
Accom~ts for when all classes needed to graduate are not offered in summer. 

o SA would no longer be required to graduate at the end of the sununer. 
* Promotes SA well-being and expedites degree completion. 
* Positive impact on APR and GSR is questionable. 

Athletically related financial aid awarded to a prospective student-attflete to 
attend summer school prior to initial enrollment has become commonplace. 
Currently, there are no limitations on the number of prospective student-athletes 
who may receive such aid. It is appropriate to help ensure that resources are 
properly managed by limiting the awarding of summer-ter~n aid to those 
prospective student-atlfletes who will receive athletics aid on their initial full-time 
eurollment in the regular academic term immediately following the sum~ner 
school session. 

Legislative Council: Forwarded the issue to the Resource Allocation Working 
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To speci~ that in calculating equlvalencies, an 
institution may use either the actual or average 
amount received by the student-athlete as the 
numerator and either the actual full grant-in-aid 
value for the student-athlete or the average amotmt 
of a full grant-in-aid for all students at the 
institution as the denominator. 

Effective Date: August 1, 2012 

NCAA Division I 
Awards, Benefits, 
Expenses and 
Financial Aid 
Cabinet 

Big South 
Conference and 
Southern 
Conference 

In baseball, to speci~ that an institution may 
provide less than 25 percent of an equivalency to a 
student-athlete, provided the student-athlete is in 
the final year of eligibility and has not previously 
received athletically related financial aid in 
baseball. 

Effective Date: August 1, 2012 

Group for discussion prior to the Legislative Council’s January meeting. 

Points to Consider: 
¯ Currently not included in either initial or overall com~ter limit. 
¯ Anticipated cost savings; encourages better resource management. 
¯ Does this proposal create an additional administrative burden? 

This proposal would allow an institution the flexibility to award equivalencies to 
the maximum benefit of its student-athletes. Currently, the legislation allows use 
of’the actnal amount received by the student-athlete as the numerator and the 
average amount of a :full grant-in-aid :for all students as the denominator only if 
the institution awards a lump sum amount and only if the institution does not 
have a policy requiring payment in a specific order (e.g., hierarchy of elements). 
This application can create a competitive advantage based solely on an 
institution’s accounting practices. This proposal allows all institutions the 
flexibility to use the actual or average amotmt in the numerator and denominator 
regardless of institutional policies and regardless of how the institution awards 
aid (elemem, percentage, lmnp sum). 

Legislative Council: Prelim. Support 

Points to Consider: 
Provides flexibility and to the maximum benefit of the SA. 

~ Currently potential competitive advantage if aid is awarded in lmnp sum. 

This exception would give institutions the opportunity to reward the hard work 
and commitment of a nonscholarship student-athlete by providing the student 
with athletically related financial aid during the last season of eligibility, even 
"though it may be below the generally required 25 percent value. By restricting the 
exception to a student-athlete in the :final season of eligibility, the purpose of the 
minimum equivalency requirement remains intact. It is unlikely that a coach will 
"run ofF’ a student-athlete who would have no eligibility remaining. Instead, a 
program that does not have 27 counters may have less than 25 percent of an 
equivalency remaining. Such a program could use it: to provide a reduced amount 
of financial aid tqo student-athlete who had not previously received athletics aid. 
Restricting the exception to a student-athlete who has not previously received 
athletically related financial aid eliminates the possibility of reducing the 
financial aid of a student-athlete, who has received the aid in previous years, 
below 25 percent during the student’s final year of eligibility. 

Legislative Council: Prelim. Support 

Points to Consider: 

Updated 11/4/11 
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Intent is to reward hard work and commilnent of a nonscholarship SA. 
Would still be one of the 27 cotmters. 
Will this lead to additional exceptions? 
Original intent of the 25% was to ensure program was cormnitted to SA. 

AWARDS, BENEFITS AND EXPENSES 

Updated 11/4/11 

Big East 
Conference 

To permit an institution to provide bagel spreads 
(e.g., butter, peanut butter, jelly, cream cheese) with 
bagels it may provide to a student-athlete at any 
time. 

Effective Date: August 1, 2012 

To specify that the institution may pay 
transportation, housing and meal expenses for any 
student-athlete to be present in situations in which a 
student-athlete or a family member or legal 
guardian of a student-athlete suffers a life- 
threatening injury" or ilness, or in the event of a 
student-athlele’s or student-athlete’s family member 
or legal guardian’s death. 

NCAA DMsion 
I Awards, 
Benefits, 
Expenses and 
Financial Aid 
Cabinet 

Effective Date: Immediate 

INCAA Division To permit an institution to provide actual and 
necessary expenses for a student-athlete to 

iBegimling with the 2009-10 academic year, institutions have been permitted to 
iprovide fruit, nuts and bagels to student-athletes at aw time. This proposal seeks 
ito make a reasonable accommodation in allowing an institution to provide 
traditional bagel spreads to student-athletes in conjunction with the bagels it is 
lalready permitted to provide. 

lLegislative Council: 
Supported deregulation of the current rule as it is not national in significance. 
Supported institutions at their discretion to have greater flexibility to provide 
food items to student-athletes. 
May be advisable to table in January pending the recommendations of the 
presidential retreat collegiate model working groups. 

iPoints to Consider: 
~, Reasonable accommodation. 
~* Effective date: Why not immediate? 

iCurrent legislation limits an institution to providing actual and necessary 
~xpenses to a student-athlete’s teammates in conjunction with situations in which 
the student-athlete or his or her family suffers a life-threatening injury or illness 
ior death. An institution’s student-athletes often are a close-knit group and, as a 
[result, other student-athletes may be as close to the "affected student-athlete as his 
[or her tealmnates. Therefore, an institution should have the discretion to decide 
whether the provision of expenses is appropriate in such situations. 

lLegislative Council: Prelim. Support 

Points to Consider: 
~* Expands from teammates to any student-athlete. 
~* Historically has been addressed in the waiver process. 
~* Effective date: Why not immediate? 

Current legislation permits an institution to provide actual and necessary 
expenses for a student-athlete to participate in only one national team tryout 
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Championships/ 
Sports 
Management 
Cabinet 
(Olympic Sports 
Liaison 
Conunittee) 

participate in not more than two national team 
tryout competition events, including events from 
which participants are selected for another tier of 
tryout competition or events frown which final 
selections are made for the national team that will 
participate in the Olympic Games, Pan A~nerican 
Gmnes, World Championships, World Cup or 
World University Games. 

Effective Date: August 1, 2012 

:vent. However, the national team selection process for many sports includes 
more than one rotmd (tier) of tryout events, which may take place at different 
sites and on different dates. As a result, a student-athlete who is successful in the 
first tier may be required to incur the financial burden to continue through the 
additional tiers or withdraw from the tryout process prior to reaching the final 
itryout. This proposal would allow an institution to pay" for a student-athlete to 
iparticipate in a second (or later) rotund in the selection process. In addition, there 
are other sports that provide more than one opportuulty in which a student- 
athlete may compete in an effort to advance in the selection process if the 
student-athlete fails to advance from the first round (tier). This proposal would 
allow an institution to pay for a student-athlete to participate in a second event 
ion the same tier (if the student-athlete failed to advance from the first event). 
iThis proposal would allow student athletes greater access to the current selection 
iprocesses for international competition. 

lLegislative Council: Prelim. Support 

Points to Consider: 
i* National team selection usually includes more than one round of tryout events. 
~* Effective date: Why not immediate? 

Big 12 
Conference 

To permit an institution or conference to pay actual 
and necessary expenses for a student-at:hlete to 
attend a confcrence-sponsored life skills program 
(e.g., leadership, personal development, conflict: 
resolution). 

Effective Date: Immediate 

0"[I I ER "I’R.A %, g 

lThc requirement that institutions conduct life skills programs is intended to 
:nhance the educational and cultural opportunities for current student-athletes 
lwith the goal of increasing the likelihood of academic success and more fully 
preparing thcm to contribute to society as productive citizens. In addition, the 
programs support important student development initiatives and enhance the 
quality of the student-athlete experience wittfin the university setting. The 
NCAA Student-Athlete Leadership Forum is conducted annually on a four- 
region rotation. Permitting a conference to sponsor a life skills program and 
iprovide student-athletes with actual and nccessary expenses to attend would be 
:onsistent with the NCAA Student-Athlete Leadership Forum and the intent of 
the life skills program requirement. In addition, because the NCAA Student- 
Athlete Leadership Forum ouly provides institutions with the opportuni~ to 
select student-athletes to attend every four years, a conference-sponsored 
iprogrmn would provide more student-athletes with the opportmiU to benefit 
grmn such programs. 

lLegislative Council: Preli~n. Support 

Updated 11/4/11 
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ORGAN I ZA’ FI ON 

...~NI) SERVICES 

.F~.~ {)R,.:~71[~ FOR 

NCAA Division 
I Awards, 
Benefits, 
Expenses and 
Financial Aid 
Cabinet 

To specify that proceeds from fundmisers for 
student-athletes (or their immediate families) due to 
extreme circumstances beyond the student-athlete’s 
control (e.g., life-threatening illness, natural 

Points to Consider: 
* Expands opportunity for student-athletes to attend such events. 

iAllowing the proceeds of fundraisers for extreme circumstances to be provided 
idirectly to the beneficiaries to cover specific expenses reduces the burden placed 
ion institutions, student-athletes and families of student-atldetes. Requiring the 
’institution to maintain receipts for tl~e expenses and proceeds provided, and 

disastcr) may be given directly to thc beneficiaries, 
with receipt kept on file by the institution, which 
must include thc amount of expenses incurred and 
the total amotmt received. 

Effective Date: Immediate 

maimaining the other requirements of the current legislation will address 
concerns about potential abuse. 

lLegislative Council: Prelim. Support 

iPoints to Consider: 
Does not eliminate all waivers for such instances. 
Reduces administrative burden. 
Effective date: Why not immediate? 

PLAYING AND PRACTICE SEASONS 

2011-83 West Coast 
Conference 

In baseball, to reduce, from 56 to 52, the limitation 
on the maximum number of contests with outside 
competition. 

Effective Date: August 1, 2012 

PLAYING AND 

PRACTICE SEASONS 

-- BASEBALL -- 

MAXIMUM NUMBER 

OF CONTESTS -- 52 

A four game reduction to the maximum number of contests in baseball would 
provide more flexibility and would help to li~nit the number of mid-week games. 
As a result, missed class time would be curtailed. Although institutions are not 
required to participate in the maximum permissible number of games, there is a 
reluctance to schedule fewer than the maximum contests due to the potential 
effect on consideration for postseason participation. Further, this proposal 
provides additional date options to reschedule canceled contests due to inclement 
weather. Finally, a reduction in the maximum number of contests would prioritize 
the well-being of baseball student-athletes in an effort to create better balance 
between academics and athletics. 

Legislative Council: May be advisable to table in January" pending the 
recommendations of the presidential retreat collegiate model worldng groups. 

Points to Consider: 
Helps to limit midweek games. 

~ Decrease missed class time and costs. 

Updated 11/4/11 
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2011-85 

NCAA Division I In basketball, to eliminate the 5 p.m. start time on 

the :first permissible practice date. 

Effective Date: August 1, 2012 

Championships/S 
ports 
Management 
Cabinet 
(Women’s 
Basketball Issues 
Committee) 

Big South 
Conference 

PLAYING AND 

PRACTICE SEASONS 

-- i~IEN’S 

BASKETBALL -- 

PRESEASON 

PRACTICE -- ON- 

COURT PRACTICE -- 

30 DAYS OF 

COUNTABLE 

ACTIVITIES WITHIN 

40 DAYS PRIOR TO 

In men’s basketball, to specify that an institution 
shall not commence on-court preseason basketball 
practice sessions prior to 5 p.m. on the date that is 
40 days prior to the date of the institution’s first 
regular-season contest; fun:her, "to specify that an 
institution shall not engage in more than 30 days of 
countable athletically related activities prior to its 
first regular-season contest. 

Effective Date: August 1, 2012 
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APRs in baseball have increased. 
o Potential contract issues and budget impact. 

Similar proposals have been defeated (2006-2 and 2008-48). 

With the recent change to the start date :for preseason on-court practice in 
women’s basketball (40 days before the date of the institution’s first regular 
season contest), there is no longer a need to speci~ that practice may not begin 
before 5 p.m. on the first day of practice. The 5 p.m. start time was significant 
when all institutions began practice on the same date and celebratory events were 
tied to the country-wide start of basketball practice. The preseason on-court: 
practice formula is now based on the institution’s first regular season basketball 
contest, thereby resulting in a different start date for different institutions. 
Eliminating the specific start: time will allow for greater flexibility in scheduling 
facilities. Student-athletes will continue to be prohibited from missing class for 
practice. The Women’s Basketball Coaches Association initiated and supports 
this change. Ha~ing a consistent start time for preseason practice in men?s and 
women?s basketball eases the burden of monitoring compliance with the 
preseason practice on-court practice legislation. Further, if Proposal No. 2011-85 
is adopted, both sports will use the same preseason practice model, further 
e~flaancing the benefit of having the sports use the same start time on the first 
permissible practice date. 

Legislative Council: Prelim. Support in WBB; Prelim. Oppose in MBB 

Points to Consider: 

* Sections A and B of the proposal will be considered separately in January. 

* Initiated and supported by the WBCA. 

* Will allow for greater flexibility in scheduling facilities. 

* May increase celebratory activities such as Midnight Madness. 

The most recent modification to the first permissible contest date in men’s 

basketball reduced the number of preseason practice opportunities by up to seven 

days. This proposal allows the number of practice days in men’s basketball to 

remain at a maximmn of 30, which is generally consistent with the number of 

practice opportunities permitted prior to the adoption of the current legislation. 

Additionally, this proposed flexible preseason practice schedule permits coaches 

to best use practice and off days to benefit student-athletes prior to the first 

contest. While the existing preseason practice schedule essentially dictates that 

practice must occur during every possible day, the flexible approach offered in 

this proposal provides each coach with the ability to determine when to use the 

practice opportunities depending on the team’s needs and the academic calendar. 

For example, a coach may provide the team with days off to study for midterm 

exams, to take advantage of fall vacation periods or to recover from injuries. 

Updated 11/4/11 
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FIRST CONTEST 

2011-86 

PLAYING AND 

PRACTICE SEASONS 

-- WOMEN’S 

BASKETBALL -- 

FIRST PERMISSIBLE 

CONTEST DATE -- 

TUESDAY BEFORE 

THE SECOND 

FRIDAY OF 

NOVEMBER 

Updated 11/4/11 
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In women’s basketball, to speci:fy that: an institution 
shall not play its first contest (game or scrimmage) 
with outside competition in women’s basketball 
prior to the Tuesday before the second Friday of 
November. 

Effective Date: August 1, 2012 

Southeastern 
Conference 

Sun Belt: 
Conference 

In football, to speci~ that one contest: played in a 
college football invitational event is exempt: from 
the maximum number of football contests, as 
specified 

Effective Date: Immediate 

Legislative Council: Prelim. Oppose 

Points to Consider: 

Same as women’s basketball model. 
o Allows coaches to determine best use of practice and off days. 

o On-court practice will begin on an earlier date. 

, Any CARA that occur within the 40-day period before an institution’s first 

regular-season contest shall count against the 30 days of countable athletically 

related activities permitted before its first regular-season contest. 

As restrictions increase that prohibit contests during institutional final 

examination periods, institutions arc :finding it difficult to schedule games in 

December. This modification would reduce the number of missed contest 

opportunities by allowing at least: one additional contest in November, outside 

examination periods. Additionally, this proposal would create an opporttmity for 

institutions to take advantage of nationally televised games in Jannary and 

February (e.g., Rivalry Week, February FrenzT, etc.), which have been restricted 

due to the expansion of conference schedules. Notably, revising the first contest 

date will permit institutions to initiate regular season competition in men’s 

basketball and women’s basketball on separate dates, which is expected to 

increase the attention paid to each program. 

Legislative Council: Prelim. Oppose 

Points to Consider: 
* Institutions are finding it difficult to schedule games in December. 
* Would create opportunity for institutions to take advantage of nationally 

televised games in January" and February. 
. Give special attention to WBB by starting on a date different than MBB. 
o Current rule has been in place since 2006. 

Current legislation requires that a conference include 12 or more members in 
order to exempt a conference ct~ampionst~p game from the maximum number of 
contests. This 12-team requirement has been the impetus behind multiple rounds 
of conference realigmnent over the past 10 years. The lack of an opportunity to 
exempt a conference championship game limits the opportunities for maW 
institutions to increase revenue to fund broad-based athletics departments in a 
ti~ne of economic uncertainty. This proposal will promote competitive equity and 
provide an additional source of revenue, thus helping to further conference 
stability. Conferences with 12 or more me~nbers would be permitted to choose 
between conducting a conference championship game and participation in an 
invitational event. Finally, an exe~nption for a college football invitational contest 
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In golf, to specify that an institution selected to 
participate in the Topy Cup may commence 
practice sessions five days before the practice 
round of the event and that the institution may 
participate in the competition before the legislated 
date for the first date of competition. 

Big West 
Conference 

Effective Date: August 1, 2012 

would provide student-athletes with an opporttmiU to experience an event similar 
to a conference championship game. 

Legislative Council: Prelim. Oppose 

Points to Consider: 
For conferences that don’t have conference championship or tournament. 

, May still compete in a bowl game in addition to invitational. 
* Additional revenue will assist athletic departments financially. 
* Potential for additional missed class time. 

The Topy Cup is a prestigious intercollegiate golf event in Japan fl~at is 

traditionally held in early September. Since the Topy Cup tfistofically begins 

prior to September 7, institutions that have not started classes (typically 

institutions that operate on the quarter system) arc precluded :from participating in 

"this event unless a legislative relief waiver is granted. Waivers have been granted 

to allow institutions to participate in 2006, 2007, 2010 and 2011. The Legislative 

Council Subcormnittee for Legislative Relief has reconunended that the 

membership address the issue legislatively. This change would provide a 

reasonable solution to allow participation in this international event without the 

need to request a waiver. Participation in the Topy Cup is a rare and unique 

cultural experience. Student-athletes attending institutions that operate on the 

quarter system who participate pursuant to this exception would not miss 

class time since their classes typically start in late September. Finally, no 

competitive advantage would be gained since practice for the event and 

competition typically begins only a few days prior to the permissible start date, 

and the practice and competition count toward the 144-day season. 

Legislative Council: Prelim. Support 

Points to Consider: 
Prestigious evem in Japan that typically occurs before September 7. 

o Waivers have been granted for institutions on the quarter system. 
, Will eliminate the need to submit a waiver. 
. Minimal competitive advantage. 

COMMITTEES 

Updated 11/4/11 
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20I 1.-.89 NCAA Division I To establish separate Men’s and Women’s 
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Championships 
and Sports 
Management 
Cabinet (Men’s 
and Women’s 

Swimming and Diving Rules Cormnittee, a 
separate Men’s and Women’s Track and Field and 
Cross Comlry Rules Cormnittee and a separate 
Wrestling Rules Committee without cha~npionships 
administration responsibilities, as specified. 

Swirmning and 
Diving 
Committee, 
Men’s and 
Women’s Track 
and Field 
Committee, and 
Wrestling 
Committee) 

Southland 
Conference 

Effective Date: August 1, 2012 

To specify that if a member of a sports comnfittee 
resigns or is removed from his or her position on 
the comnfittee, the conference of which the 
cormnittee member’s institution was a member at 
the time of resignation or removal shall appoint an 
individual to complete the term of the committee 
member who resigned or was removed. 

Effective Date: August 1, 2012 

The creation of sepaxate rules-making cormnittees in the specified sports will 
result in several positive outcomes, including a more focused effort on the part of 
divisional representatives to the ~es-making process and greater reach among 
the membership with respect to sport-focused committee composition. In 
addition, a move to separate rules cormnittees underscores the importance of a 
rides-making process that addresses the entirety of the competition season. The 
respective sport committees for Division II and Division III are also in support of 
this recommendation. The need for regular dialogue between the new rules- 
making committees and the sports committees will be important to allow for 
meaningful input in the rules-making process, including the development of rules 
sur~’eys. For the sports of track and field and cross country, and swimming and 
diving, as individuals are evaluated in the nominating process, attention should be 
paid to expertise in the various disciplines within the sport (e.g., diving for 
swimming and diving; distance rtmning, throws, pole vault, etc. for track and 
field and cross country). 

Legislative Council: Prelim. Support 

Points to Consider: 
o Allows for more locus on rules. 

Increases opporttmities [’or committee service. 

~ Expenses covered by existing budget. 

The Division I conference landscape has changed significantly in recent years, 

and changes are likely to continue. When sports committee member’s institution 

changes conference membership, the conference it departs may lose prestigious 

representation on the conunittee. Once an institution announces its withdrawal 

from a conference, the conference may invoke a series of policies restricting the 

privileges of membership, including NCAA governance representation. The 

Administration Cabinet, which does not include representatives from all 31 

multisport conferences, is not currently required to replace a sports committee 

member with an individual from the same conference during the remainder of the 

terns. This proposal would allow a multisport conference, not an NCAA cabinet 

or committee, to control and retain appropriate representation on sports 

committees. As a result, a multisport conference is not pelalized for the proper 

and appropriate oversight of its NCAA committee representation. Finally, this 

adjustment would align with the requirements related to the guaranteed 

governance positions on councils and cabinets afforded to multisport conferences 

in the Division I governance structure. 

Legislative Council: Prelim. Oppose 
~ Currently, the Administration Cabinet policies appropriately address situations 

Updated 11/4/11 
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involving the resignation or removal of a sport cormnittee member, while 
maintaining necessary flexibili~" in the replacement process. 

Points to Consider: 
Currently, the Administration Cabinet is not required to replace a sport 
committee member with an individnal from the same conference. 

o Not all conferences are represented on the Administration Cabinet. 

EXECUTIVE REGULATIONS 

NCAA Division I 
ChampionshipiSp 
orts Management 
Cabinet (Men’s 
Golf Committee) 

In men’s golf, to specig7 that in instances in which 
the final day of the men’s golf championships 
occurs on a Sunday, competition may begin prior to 
noon. 

Effective Date: Immediate 

The Meffs Golf Championships team match is played on a Sunday and takes a 
minimum of approximately five hours of favorable weather to ensure completion 
of each individual match within the team match. With the chance for inclement 
weather being greater in the afternoon, a pern~anent exception would ensure that 
the championship is administered most effectively. The Sunday round would 
likely begin at 10 a.m. Even though an exception is available on an annual basis 
for extenuating circumstances (e.g., inclement weather), it would be more 
beneficial to have a consistent start time each year. 

Legislative Council: Prelim. Support 

Points to Consider: 

Was not supported as noncontroversial. 

, Sinfilar exception is available in womcn% rowing. 

Exception allows start time to be changed if extelmating circumstances arise. 

, SA% could return to campus aftcr thc round rathcr than the next day. 

Updated 11/4/11 



From: 

Sent: 

To: 

Subject: 

Amy Herman <ajschae@uncaa.unc.edu > 

Sunday, February 19, 2012 8:08 PM 

Broome, Lissa L <lbroome@email.unc.edu> 

Re: ACC Compliance Review 

Lissa, 
My staff iss working through the recommendations. I had talked to John about the exit interview one, specifically. 

If you have questions about any of the specific recommendations, I’m happy to let you know what our plans are with it/them. 

Thanks, 

Amy 

> > > "Broome, Lissa L" <lbroome@email.unc.edu > 2/17/2012 4:16 PM > > > 
Hi Amy - 

I was just filing this report and wondered how we are following up on the various recommendations made in the report. 

I told Blanchard that we should add to our Exit Interview prompts the questions about extra benefits and rules education that they suggested (and he said you had 

mentioned that to him as well). 

Lissa 

Lissa L Broome 

Wachovia Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

h___t__t_~:.J__L~:_{~__w___:~__n__m_e___d___~l_me__o__t__~_r_U_b__~n_k__Ln__~ 

~i Description: 
http:Hwww law.unc edu/images/news/media/bankingfinance 
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GEORGIA INSTITUTE OF TECHNOLOGY 
PUBLIC INFRACTIONS REPORT 

July 14, 2011 

INTRODUCTION. 

On Friday, April 15, 2011, officials from the Georgia Institute of Technology (Georgia 
Tech) and the 4briner head men’s basketball coach, accompanied by his legal counsel, 
appeared before the NCAA Division I Committee on Infractions to address allegations of 
NCAA violations in the football and men’s basketbal! programs. This case was very 
troubling to the committee in a number of respects. Because the committee finds 
violations of both the cooperative principal (Bylaws 19.01.3 and 32.1.4) and the 
conditions and obligations of membership (Bylaws 3.2.4.3 and 14.1111.11), this case 
provides a cautionary tale of conduct that member institutions should avoid while under 
investigation 4br violations of NCAA rules. Rather than fftlfill its requirements under 
NCAA bylaws, C~eorgia Tech fatted to cooperate in an apparent effort to avoid potential 
allegations o4" rules violations, thereby eliminating the need to withhold two highly 
talented football student-athletes from end of the season competition, including the ACC 
conference championship geane and the institution’s bowl appearance. In doing so, the 
institution compounded the seriousness of this case, by adding onto what was originally 
an isolated instance of impermissible benefits and preferential treatment, extremely 
serious allegations that it failed to protect the integrity of the enforcement stafPs 
investigation, violated the cooperative principle and failed to meet the conditions and 
obligations of the membership, There were additional allegations involving the men’s 
basketball program, most notably aIlegations relating to tryout legislation stemming fi’om 
a nonscholastic basketball tournament conducted on the institution’s campus. 

A member of the Atlantic Coast Conference (ACC), the institution has an enrollment of 
approximately 19,144 students. The institution sponsors eight men’s and seven women’s 
intercollegiate sports. This was the institution’s third major infractions case. The 
institution also ia’ad previous infractions cases in 2005 (Football, Men’s and Women’s 
Cross Country, Men’s and Women’s Track Indoor and Outdoor, Men’s and Wome#s 
Swimming) and in !989 (Football). 

FINDINGS OF VIOLATIONS OF NCAA LEGISLATION. 

1.    PREFERENTIAL TREATMENT. [NCAA Bylaw 12.1.2.1.6] 
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In October 2009, a friend of an employee of a sports agency based in Atlanta, 
Georgia, provided a then footbai1 student-athlete ("student-athlete 1 ") several 
items of clothing valued at approximately $312. 

Committee Rationale 

The institution and the enforcement staff were not in agreement on the facts of this 
finding. While the institution agreed that student-athlete 1 received clothing on one 
occasion from someone, it contended that the source of the clothing and the reason for 
the giRs were not clear and thus there was insufficient evidence to support a finding of a 
violation. The committee finds that the violation occurred: 

As background, in November 2009, the NCAA agent, gambling and amateurism 
activities (AGA) staff developed inti~rmation that a former Georgia Tech football 
student-athlete ("agency employee") was working for an Atlanta-based professional 
spo~nts agency and that he had provided impermissible benefits to a current Georgia Tech 
l’ootball student-athlete ("student-athlete 2"). During a November 11, 2009, telephone 
conversation the AGA staff member assigned to the case ("AGA staff member") 
informed the institution’s assistant athletics director for compliance ("compliance 
director"), that student-athlete 2 may have received impermissible benefits from an 
individual associated with a sports agency. The compliance director was clearly 
instructed that the information could be shared with only the institution’s president and 
the director of athletics. Arrangements were made to interview student-athlete 2. 

On November i8, during an interview with both the NCAA and institution, student- 
athlete 2 denied that he was given any impermissible benefits. Subsequentiy, it 
developed that the institution, acting contrary to the explicit instructions of the AGA 
staff, had questioned student-athlete 2 on two occasions prior to his interview and had 
disclosed to him specific information, which was the subject of the interview. This 
information had been told to the institution’s compliance officer by the AGA staff during 
the November 11 telephone call. The meetings involving student-athlete 2 and institution 
officials occurred on November 16, 2009, after the NCAA’s warning and before the 
NCAA’s interview with him. This series of events forms the foundation of Finding B-2. 

On November 19, the AGA staff received additional inlbrmation indicating that 
impermissible benefits had also been provided to student-athlete 1. As a result, student- 
athlete 1 was interviewed on November 19, the day after the interview of student-athlete 
2. During his interview, student-athIete 1 recounted being invited to his cousin’s ("the 
cousin") Atlanta home, where he received athletics clothing. Student-athlete 1 reported 
that he, along with student-athlete 2, went to the cousin’s home where they were joined 
by the agency employee and the cousin’s roommate ("the roommate"). (The roommate 
was previously acquainted with the agency employee, and according to the roommate 
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they went to church together.) Student-athlete 1 reported that both he and strident-athlete 
2 received clothing from his cousin’s roommate. This was discussed during student- 
athlete 1 ’s November 19 interview as follows: 

AGA STAFF: Did (the agency employee) take you and, and (student-athlete 2) out at 
any time to get some clofl~es? Do you remember? Do you know what I’m talking about? 

STUDENT-ATHLETE 1: Clothes? Yeah. 

AGA STAFF: Tall< to me about that. 

STUI)ENT-ATHLETE 1: It was, is that, what day it is, it was one day during the, a 
week ago maybe, no it’s been longer than that. Maybe, like, a month, maybe, urn, I got a 
random, text message (from his cousin)... And when we went so I was, me and (student- 
athlete 2) went over (to the cousin’s home) and (the agency employee) and them was over 
there. And, um, like you was saying they had some c!othes, some Adidas wear or 
whatever. 

AGA STAFF: Athletics wear. 

STUDENT-ATHLETE 1: Yeah. 

AGA STAFF: And, did ya’ll go out and purchase these clothes or did they have them all 
there for you? 

STUDENT-ATHLETE 1: They was in the house already, so. 

AGA STAFF: New clothes? 

STUDENT-ATHLETE 1: I don’t know. I don’t know how new the jackets were but 
they was, lik:e, they looked new. 

AGA STAFF: So did (the agency employee) give those to you? 

STUDENT-ATItLETE 1: No, (the agency employee) didn’t give them to us. 

AGA STAFF: Who gave them to you? 

STUDENT-ATHLETE 1: My cousin ’cause he got a roommate named (roommate’s 
nick name) and he, I think, I don’t lcqow if he worked at the Adidas place or not but I 
know he the one that gave them to us. He the one that, um, said, he was, like, my friend 
got ya’l[ an early Christmas present, and he was talking about (the roommate). 
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AGA STAFF: Okay. Was it kinda, like, you said they, ttais was, like, an early Christmas 
present, I mean, was it wrapped up or anything or did they have it all laying out? 

STUDENT-NFHLETE 1: No. it was just in a room. 

AGA STAFF: Why, urn, why did (the roommate) want to give this to ya’ll? Why did, 
mean, why is he giving ya’ll an early Christmas present? 

STUDENT-ATHLETE l: I don’t. I, I really don’t know. 

AGA ST&FF: What’s, help me understand. 

STUDENT-ATHLETE 1: Maybe, I don’t. I reaIly don’t know. 

AGA STAFF: Who did? 

STUDENT-ATIILETE 1: I don’t even know if (the roommate), like, actually knows the 
(owner of the sports agency). I don’t e~,en lcnow if he know him, but, urn. I know since 
(the agency employee) and (the roommate) was homeboys since when they were, when 
they were, I mean, whenever. I would guess he get us some stuff to maybe going away 
or Iooking towards (the agency employee)and them if we wanting to sign to an agent I 
guess. 

AGA STAFF: Help, help me understand that a little bit more. 

STUDENT-ATHLETE ][:r Okay. 

AGASTAFF: Why,. why would (the roommate) want you to go (the agency 
employee’s) way for an agent? You think (the roommate) is working for (the agency 
employee) or (the roommate) is working for, for the agent? 

STUDENT-ATHLETE 1: I mean, I really don’t lmow, I don’t know what’s going on. I 
just know we Went to his house and, and we got it from (the roommate’s) house. 

Thus, student-athlete 1 indicated that there might have been agent involvement in the 
provision of the clothing he and student-athlete 2 received. Enforcement staff alleged 
agent involvement in this transaction (Bylaw 12.3.I.2 Benefits from a Prospective 
Agents) as weI1 as provis.ion of clothing to student-athlete 2. This was a close question 
for the committee, as the enforcement staff had received confirmation from the National 
Football League Players Association (NFLPA) that the ~’ormer Georgia Tech football 
student-athlete, who was also present when the clothing was provided (earlier identified 
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in this report as "the agency employee") was, in fact, employed by an Atlanta-based 
sports agency. In the end, the committee did not make a finding of benefits from an 
agent, as student-athlete 1 equivocated when pressed on the question of agency 
involvement. Further, student-athIete 1 stated that the clothing came from the cousin’s 
roommate, rather than directly f’rom the agency employee. 

The committee also dkt not make a finding that student-athlete 2 received clothing, as he 
consistently denied this, although his denials may have been the result of the institution 
failing to protect the integri~, of the NCAA’s investigation, as set forth em~lier in this 
report and in Finding B-2. The committee believes that the institution’s interviews with 
student-athlete 2 alerted him that the enforcement staff would be questioning him about 
benefits from agents, which resulted in a tainted interview. This, in turn, hindered the 
committee in its review of this case. (See Finding B-2.) In the f]naI analysis, the 
committee concluded that there was suIIicient evidence to find that student-athlete 1 had 
been prov!ded clothing and that this provision of clothing violated legislation pertaining to 
Bylaw 12.1.2.1.6 Preferential Treatment. 

At the request of the institution, student-athlete 1 returned the clothing to tt~e athletics 
department. Some of the items still had the price tags attached. As a result, the institution 
acknowIedged that student-athlete 1 had "received clothing on one occasion from 
someone, but the source (and) reasons for the provisions...is not clear." Part of the basis 
for the institution’s position was that the institution’s former general counsel interviewed 
student-athlete 1 a second time, on November 24, five days after he was interviewed by 
the enforcement staff. According to the institution, the reason for this second interview 
was that student-athlete !’s first interview "lacked clarity" as to the source of the clothing. 
In that second interview, student-athlete 1 changed what he had reported to the 
enforcement staff and claimed that the ctothing items in question had been given to him 
by his cousin, rather than his cousin’s roommate. The enforcement staff expressed several 
concerns about this second interview and suggested that the committee listen to a 
recording of the intet"ciew, which it did. After listening to the recording, the committee 
was struck by the perfunctory and limited nature of the interview. Rather than being 
probative, the interview appeared to be conducted to elicit the "right answer" from 
student-athlete 1 and to justify not withholding him from competition. Specifica!|y, the 
committee noted that: 

Unlike his interview with the enforcement staff, student-athlete 1 was not 
informed prior to his interview of his obligation to provide truthful information as 
required under NCAA Bylaw 10.1. 

When, during his November 24 interview, student-athlete I changed the 
statement he made in his November 19 interview regarding the source of the 
clothing, there was no challenge or follow up by the general counsel as to why his 
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story had changed. Further, in light of this change in his testimony, the general 
counsel did not inform student~athlete 1 about the consequences of possibly 
providing false information to the NCAA during his previous interview on 
November 19. 

At the conclusion of the interview, the committee noted that the general counsel 
seemed to minimize the seriousness of the roommate’s involvement in this 
violation by posing a leading question to student-athlete 1 with no follow-up; 

GENERAL COUNSEL: Would you consider (the roommate) to be a friend? 

STUDENT-ATIILETE 1: Yeah. 

GENERAL COUNSEL: OK. 

STUDENT-ATHLETE 1: Yeah. 

GEINERAL COUNSEL: Good enough. That was easy. 

When interviewed by the enforcement staff; student-athlete 1 did not even know the 
roommate’s last name, which wouid appear to contradict his answer to the general 
counsel’s question that student-athlete 1 and his cousin’s roommate were "fi’iends." 

The ¢olnmittee further noted that, also on November 24, the institution’s compliance 
officer sent an email to the ACC office in which he informed the conference that student- 
athlete 1 had received clothing items from the cousin’s roommate, not fiom the cousin. 
Also of note was that, on that same day, at 8:18 a.m., the NCAA’s director for AGA 
activities sent an email to the compliance director informing him, among other things that 
the eligibility of student-athletes 1 m~d 2 could be in jeopardy. It was subsequent to the 
receipt of this email, but on the same day, that student-athlete 1 was re-interviewed by 
the institution’s former general counsel. Based on the different information reported by 
student-athlete 1 in this second interview, the institution did not withhold him from 
competition. (See: Finding B-3.) 

The committee was concerned with the former general counsel’s approach to the NCAA’s 
investigation. Rather than working with the enforcement staff in a cooperative manner, it 
appeared the general counsel adopted an obstructionist approach to the investigation. At 
one point, the former general, counsel, in correspondence to the director of athletics, 
claimed that the AGA staff member conducting the investigation had been 
"demonstratively untruthful" to the institution on two occasions, an apparently unfounded 
accusation. In the committee’s view, the former general counsel’s behavior in this case 
was a disservice to the institution. The committee acknowledges that institutional 
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lawyers must navigate a difficult line between traditional client representation and the 
NCAA’s imperatives of cooperation. Nevertheiess, legal representation of an NCAA 
institution requires a full appreciation and understanding of the institution’s obligations of 
membership and diligent assistance to the institution to comply with those requirements. 
In an October 1 i, 2010, letter to the director of enforcement supervising the case, the 
institution’s president cited several mistakes that the institution had made in the conduct 
of the investigation, some of which was attributed to "bad advice" received from the 
former general counsel. 

The former generaI counsel was not the only person at the institution who conveyed a 
combative attitude toward the investigation. The AGA investigator assigned to 
investigate the matter needed supervisory support at some interviews because the attitude 
of the institution’s representatives was so confrontational. 

In the end, the committee concluded that the information provided by student-athlete 1 in 
his Iirst interview regarding the source of the clothing he received was the truthti~l 
version. The interview was conducted without preparation or prompting from the 
institution. The statement was made against his own interest and, therefore, it appearcd 
highly unlikely that he would have made an incriminating statement unless it was the 
truth. 

2. FAILURE TO COOPERATE. [NCAA Bylaws 19.01.3 and 32.1.4] 

On November 16, 2009, the institution failed to protect the integrity of the 
investigation and violated the cooperative principle when, contrary to specific 
instructions from the NCAA enforcement staff, institution staff members spoke to 
student-athlete 2 and told him the issues and related matters that would be the 
subject of his upcoming November 18, 2009, interview with the NCAA. 

Committee Rationale 

The institution and the enforcement staff were in substantial agreement on the facts of 
this finding, but the institution did not agree that the facts constituted a violation of the 
cooperative principle. The committee finds that the violation occurred. 

The requirement to cooperate is set forth in the NCAA bylaws at 19.01.3 - 
Responsibility to Cooperate, and 32.1.4- Cooperative Principle. Institutions must aid 
the NCAA in the full development of facts and protect the integrity of the investigation 
by, among other things, complying with enforcement staff’s limitations on information 
sharing. While full cooperation will inevitably vary from institution to institution, in 
assessing whether an institution has fulfiIIed its cooperation obligation, the committee 
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will consider whether the institution self reported the violations or whether they were 
discovered by others, whether it aided in the investigation or obstructed it, and whether it 
fulfilled all requests from the enforcement staff in a timely and civil manner or ignored or 
hindered staff in fulfilling those requests~ Considering all those factors, the institution 
fell well short of its NCAA obligations. 

On November 11, 2009, the AGA staff member assigned to this case telephoned the 
institution’s compliance officer to report info~Tnation the NCAA had received pertaining 
to student-athlete 2 and possible impermissible agent activity. The AGA staff member 
informect the compliance ofticcr that student-athlete 2 would need to be interviewed and 
was expressly told not to discuss the information reported about student-athlete 2 with 
anyone except the institution’s president and director of athletics. Despite these 
instructions, institution staff members later informed student-athlete 2 of the issues and 
related matters that would be discussed during his upcoming interview with the NCAA.L 

The institution aclcnowtedged that, on November 16, student-athlete 2 was questioned 
about matters that would be discussed during his upcoming interview with the NCAA. 
Subsequent to receiving information from the NCAA’s AGA staff, file compliance 
director informed the director 6f athletics. This was permissible. However, the director 
of athletics then made the unilateral decision that the head football coach should be 
apprised of this situation. He stated that sharing information with the head footbal! coach 
was "a managerial decision" and that he did so in the interest of maintaining 
"communication and trust" between himself and the head footba[i coach. The head 
football coach, in turn, discussed this matter, with student-athlete 2. Later, in a group 
setting, which included student-athIete 2, the director of athletics, the head football 
coach, a senior associate director of athletics and the compliance director, student-athlete 
2 was questioned by the compliance director about the information he (the compliance 
director) had received from the enforcement staff about student-athlete 2’s possible 
involvement in agent activity. This meeting occun’ed despite explicit instructions from 
the enforcement staff not to discuss the information with anyone ~xcept the president and 
the director of athletics. As a result, the institution failed to protect the integrity of the 
investigation and to fully cooperate. 

At the hearing, the institution’s outside consultant acl®owledged that institution officials 
did not show good judgment in this situation: 

~ In his response to the notice of allegations, the compliance officer stated that he followed the instructions of the 

enforcement staff and only informed the director of athletics of the information he received from the NCAA 
regarding student-athlete 2’s possible involvement in violations. He stated that he emphasized to the director of 

athletics that only he and the institution’s president should be made aware of this information and that in particular, 
the head football coach should not be informed. Unfortunately, the director of athletics shared this information with 
the head football coach, who eventually ctuest[oned student-athlete 2 about it. 
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So, we are saying- there was a poor decision by the (compliance director) 
and the (director of athletics), but the (head football coach), for whatever it 
is worth, was never told it is an institutional directive from the 
enforcement staff. So, we are saying there was a poor decision by (the 
compliance director) and (the director of athletics) ... 

The responsibility for institutions to cooperate is codi£ied in Bylaws 19.01.3 and 32.1.4. 
Bylaw 19.01.3 Responsibility to Cooperate states: 

All representatives of member institutions shall cooperate fulIy with the 
NCAA enforcement staff, Committee on [nil’actions, Infractions Appeals 
Committee and Board of Directors to further the objectives of the 
Association and its enforcement program. The enfbrcement policies and 
procedures are an essential part of the intercollegiate athletics progq,am of 
each member institution and require full and complete disclosure by all 
institutional representatives of any relevant information requested by the 
NCAA enforcement staff; Committee on Infi’actions or lnfi:actions 
Appeals Committee during the course of an inqui~3,. 

Bylaw 32.1.4 Cooperative Principle states: 

The cooperative principle imposes an affirmative obligation on each 
institution to assist the enforcement staff in developing full information to 
determine whether a possible violation of NCAA legislation has occurred 
and the details thereof. An important element of the coopei~ative principle 
requires that all individuals who are subject to NCAA rules protect the 
integrity of an investigation. A failure to do so may be a violation of the 
principles of ethical conduct. The enforcement staff will usuaily share 
information with the institution during an investigation; however, it is 
understood that the staff, to protect the integrity of the investigation, may 
not in all instances be able to share information with the institution. 

The NCAA lacks subpoena power and other investigative tools and processes available 
to governmental investigating entities. Because of this, the successful adjudication of 
infractions cases is heavily dependent on the good faith efforts .and, most importantly, the 
fuli and complete cooperation of member institutions and other involved parties under 
investigation by the enforcement staff. It is only through such cooperation that complete 
information can be gathered and analyzed by the enforcement staff, which al!ows the 
Committee on Infractions to reach just and fair conclusions regarding the facts of cases 
and to impose appropriate sanctions, if necessary. The bylaws are proposed mad enacted 
by the NCAA members as .mutual expectations for membership. They are a statement of 
the obligations that melnbers have voluntarily undertaken to promote the core values of 
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the NCAA including ethical conduct, honesty and rules compliance upon which the 
NCAA was founded. 

Rega’ettably, in this case, the institution failed to meet its obligation as outlined in the 
above bylaws. As discussed above, prior to his November 18 interview with the NCAA, 
student-athlete 2 was informed about specific information, which had been conveyed to 
the institution by tlte enforcement staff regarding student-athlete 2’s possible involvement 
in impermissible agent activity. In his first interview with the NCAA, student-athlete 2 
denied involvement with agents. On November 19, additional information was received 
by the enforcement staff indicating that both student-athletes ! and 2 had received 
clothing fi’om individuals associated with agents. Student-athlete 1 was immediately 

¯ interviewed regarding this information and reported receiving clothes t’rom his cousin’s 
roommate. NotabIy, the institution did not have the opportunity to speak to student- 
athlete 1 about the provision of clothes before he was interviewed by the NCAA. 
However, as earlier described in this report, the institution did speak to him al’ter his 
interview with the NCAA and, at that time, he changed his testhnony ~"rom what he had 
told the enforcement staff regarding the source of the clothing he received. 

At the hearing, the AGA staff mernber who conducted the investigation recounted the 
information he received from student-athletes 1 and 2 regarding communication they had 
with institution officials prior to their interviews with the NCAA: 

If you wii1, during my interviews with (student-athletes 1 and 2), I did ask 
them what they knew and what were they told before the interviews. Both 
of them said they were pulled aside and were asked about (the former 
football student-athlete - "agency employee"). They were told that I 
would be asking about (the co-owners of the Atlanta-based sports agency), 
m~d that continued throughout the process. You know, after that initial 
interview with student-athlete 2 on November 18th, it was November 19th 
we received the additional information about clothes and what went into 
the interview with (student-athlete 1). (Student-athlete 1) was the first one 
confronted about clothes in that interview. As you know, he 
acknowledged receiving that. After that interview, we interviewed 
student-athlete 2 and asked (him) what knowledge he hadcoming into this 

second interview with him, and he stated that (the head football coach) 
pulled him aside about 20 minutes prior to the interview and said that (the 
NCAA) would be asking him about some clothes. 

Although the institution’s president did not believe that the institution’s actions impeded 
the NCAA’s investigation or rose to the level of a failure to cooperate, he was, 
nonetheless, concerned with the .decision made to disobey the instructions from the 
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enforcement staff to share information oniy with the director of athletics and the 
president. On that issue, the president said the following at the hearing: 

Quite frankly, when I heard about the decision (to inform the head coach), 
I was very concerned and asked (the director of athletics) to explain his 
rationale in telling (the head football coach), when the entbrcement staff 
asked us to keep this limited. (The) director told me (about a) previous 
experience in a similar situation, and understanding the relationship that 
exists between the player and their coach. While I think (in) the end (he) 
could have and should have chosen a dif"~"erent course of action, the simple 
fact this is a managerial decision. I felt at that time that we should have 
taken a di[1izrent approach. If (the director of athletics) felt it was 
important to tell (the head football coach), he should have contacted the 
NCAA staff and requested approval to do so... 

The cornn-tittee concluded that by "preemptively" speaking to student-athlete 2 about the 
information received by the NCAA, which was the subject of a later interview with 

student-athlete 2, the institution caused student-athlete 2’s interview with the NCAA to 
be tainted. This, in turn, impeded the enforcement staffs investigation and hindered the 
committee in getting to the truth in this case. 

FAILURE TO MEET THE CONDITIONS AND OBLIGATIONS OF 
MEMBERSHIP. [NCAA Constitution 3.2.4.3 and Bylaw 14.11.1] 

In late 2009, the institution failed to meet the conditions and obligations of 
membership in that the institution did not withhold student-athlete 1 from 
competition when the institution was made aware of information which raised 
serious questions about whether he was involved in violations of NCAA 
legislation and thus should have been declared ineligible. 

Committee Rationale 

The institution and the enforcement staff were not in agreement on the facts of this 
finding. The committee finds that the violation occurred. 

On November 24 and December 2, 2009, the institution was advised by the enforcement 
staff that student-athlete 1 may have jeopardized his eligibility. The institution 
subsequently allowed him to compete in the final three contests of its football tealn’S 
2009-!0 season, which included the ACC Conference championship game and a post 
season Bowt game. As set forth earlier in this report, the committee could not find 
violations associated with student-athIete 2, as the institutionis actions in alerting him of 
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information about which he wouid be questioned by the enforcement staff hindered the 
investigation and, in the end, prevented the committee from making conclusions 
regarding his culpability in violations and subsequent eligibility status. However the 
information reported by student-athlete ! in his interview with the enforcement staff was 
clearly sufficient for the institution to withhold student-athlete 1 from competition. 
Moreover, as earlier stated, there was ample warning from the NCAA that student- 
athletes l’s eligibility was in jeopardy. 

It appeared to the committee that the institution attempted to manipulate the information 
surrounding potential violations involving student-athlete i so there would be enough 
doubt about its validity to justify the decision not to declare him ineligible. Student- 
athlete 1 was a very talented member of the football team. tle was an NI([, prospect and 
a key contributor to his team’s success .at his position. It is understandable that the 
institution would not want to lose such a valuable football player for its very important 
end of the season games. To that end, in a November 24 email from the compliance 
director to the oft]ce of the ACC seeking guidance on whether there was a violation 
associated with the provision of clothing to student-athlete 1 (Finding B-l), the 
compliance director provided an incomplete account of the circumstances surrounding 
the provision of clothing to student athlete 1, and omitted key information and 
embellished other information, namely: 

The compliance director wrote that student-athlete t had an "estabiished" 
relationship with his cousin’s roommate, yet during student-athlete l’s November 
19 interview with the NCAA, he could not provide the roommate’s name and 
knew him onIy by his nickname. 

That student-athlete !’s cousin, by text message, had invited both student-athlete 
1 and student-athlete 2 to his home because his (the cousin’s) roommate had 
something for both young men. 

That the agency employee, a former tean~r~ate of student-athletes 1 and 2, who 
was also a friend of the roommate, was present. 

That student-athlete 1 had heard that the former football student-athlete / "agency 
employee" was working for an agent. Further, that student-athlete I speculated 
the clothing was given to influence student-atNete 1 to use the agency employee 
in obtaining an agent. 

That student-athlete 1 had the agency owner’s name and phone number in his 
phone. (Note: This was revealed in student-athlete l’s November 19 interview.) 
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That the institution had banned the former student athlete ("agency employee") 
from using weight training facilities and complimentary ticket admissions on the 
date of student athlete l’s interview with the NCAA. 

That NCAA investigators had been to campus to investigate potential agent 
involvement. 

Mo~t importantly, that the institution had received an email from the NCAA’s 
director of agents, gambling and amateurism that same day in which the AGA 
director warned the institution that both student-athletes 1 and 2 may have 
jeopardized their eligibility. 

Based on the in[brmation submitted by the compliance director, the ACC office ruled 
that there was "(insufficient) information to warrant a violation or rendering the student- 
athlete ineligible at this time. However, we would encourage that you continue the 
investigation, including speaking with the roommate mad deterrnining if he has any 
involvement with agents, boosters or others." As the investigation revealed, the 
roommate had ties to the agency employee, who was employed by an Atlanta-based 
sports agency. 

Despite the institution’s conference office having identified the need to determine if there 
was any involvement with agents, and the institution having been made aware of possible 
agent activity during the investigation, the compliance director failed to provide this 
information to the ACC office. 

The committee noted that, not dnly did student-athlete 1 report information regarding the 
former football student-athlete ("agency employee") being associated with an agent, but 
so did another football student-athlete and, most significantly, an assistant football coach. 
In fact, the assistant coacl~ reported he heard that the former student-athlete was working 
for a specific individual who owned an Atlanta-based sports agency. ~ Despite being 

aware of information connecting the agent employee with the Atlanta-based sports 
agency, the institution did not attempt to follow up on this information. Nevertheless, the 
institution apparently thought this information was sufficiently reliable to take action 
against the former football student-athlete (the "agency employee"). Specifically, on 
November 19, 2009, the date of the first interview with student athlete 1, the university 
banned the former student-athlete (agency employee) from the university’s training 
facilities and his access to complimentary tickets to the institution’s athletics contests. 

This "rumor" was later confirmed as t~et in an emai! fi’om the NFLPA to the AGA staff member assigned to this 

dase. 
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At the hearing, the compliance director was questioned about the circumstances 
surrounding the questioning of student-athlete I and communication with the conference 
office: 

COMMITTEE MEMBER: So, in that interview, (student-athlete !) said that he had 
received the clothes and, in fact,he brought them back to your office? 

COMPLIANCE DIRECTOR: Yes, ma’am. 

COMqVHTTEE MEMBER: So, did you not think at least there was a preferential 
treatment v iolation ? 

C’OMPLIANCE DIRECTOR: Yes, ma’am, I did believe that. 

COMMITTEE MEMBER: Then why wasn’t he declared ineligible and reinstated? 

COMPLIANCE DIRECTOR: Because (the general counsel) and I felt that after 
(student-athlete 2’s) interview and (student-athlete l’s) interview, there was confusion 
exactly where the clothes came from. so, therefore, we felt that if the clothes came from 
(the cousin’s) roommate, then, yes, it would have been a preferential treatment. If the 
clothes came from (the cousin), we believed that because of the cousin, the blood 
relationship, that was not preferential treatment. They had an established relation of 
doing that. That is why I followed up at the time with the email to the ACC, and then 
(the general counsel) followed up with the inte~wiew with (student-athlete I ). 

As previously set forth, the "confusion" regarding the source of the clothing was likely 
attributable to the institution speaking to student-athlete 2 prior to his interview with the 
enforcement staff and later re-interviewing student-athlete 1 at which time he altered the 
information that he had earlier reported to the enforcement staff. 

At the hearing the institution’s president acknowledged the irony of the institution’s 
reactions to the investigation and further candidly acknowledged that the institution 
likely made mistakes in this case: 

I believe that we could have done things better. If i had to do it over, we 
might have done things differently. We probably would have declared 
(student-athlete 2) mad various colleagues ineligible, and it appears they 
would quickly be reinstated. We might have been more aggressive in our 
own investigation and not rely on advice of our chief legal counsel, who 
was not experienced in these issues. 
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4. IMPERMISSIBLE TRYOUTS. [NCA_A Bylaws 13.11.1 and 13.11.3.2] 

During May 2009 and May 2010, staff members of the institution’s athletics 
depat~nent were involved in the conduct, administration and evaluation of 
physical activity involving prospective student-athletes that occurred in an 
insti’mtional facility in violation of NCAA tryout legislation. Specifically: 

.a. During iMay 2009 and May 2010, a then men’s basketball graduate 
assistant ("tbrmer graduate assistant") acted as an event operator and gym 
manager for a nonscholastic basketball tournament ("~he tournament") 
conducted at the institution’s campus recreation center and which involved 
numerous prospective student-athletes. 

During May 2010, an academic advisor for men’s basketball ("academic 
advisor") observed portions of the 2010 Wallace Prather Jr. Memorial 
Classic, evaluated prospects and reported his obse~wations to the 
institution’s men’s basketball coaching staff via email. 

Cornmittee Rationale 

The enforcement staff and institution ,,,,,ere in substantial agreement as to the facts of the 
finding and that the violation occurred, but the institution believed that the finding should 
be classified as secondary while .the enforcement staff believed that the finding was a 
major violation. The committee finds that the violation occurred and that it is major. 

As background, the tournament in question was a nonscholastic event operated by a local 
team and had been held on the institution’s campus in the Recreation Center for a 10-year 
period starting in 2000. During the 2009 and 2010 tournaments, approximately 30 teams 
attended, with the majority of the teams composed of young men in the age range of 14 
to 17. On October 29, 2009, the NCAA Division I Board of Directors adopted a 
staggered impiementation pIan to address recruiting issues in Division I men’s basketball. 
Included in these actions was an interpretation of NCAA Bylaws 13.15.1 and 13.11.1 
relating to the conduct of nonscholastic events involving men’s basketball prospective 
student-athletes conducted on Division I campuses, such as in this case. The 
interpretation, effective October 29, 2009, specified that a violation would occur if a 
men’s basketbgll staff member or a representative of the institution’s athletics interests 
was involved in any way in the operation or planning of a menis basketball nonscholastic 
event on its campus. Violations of the interpretations adopted by the Board of Directors 
in these actions were and are automatic violations of NCAA recruiting rules. 

Concerning F~nding B-4-a, the itastitution acknowledged that contrary to Bylaw 
13.l 1.3.2, the former graduate assistant attended and assisted with the administration of 
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the 2009 and 2010 tournament. The former graduate assistant was a graduate student at 
Georgia Tech from August 2008 to May 2010. In 2009, he served as the "gym 
coordinator" on behalf of the institution. Tlle former graduate assistant said that, in 2009 
he was unaware that as a graduate assistant, he was not permitted to assist in the 
operation of the event. Included in the tasks he performed during both 2009 and 2010 
was the creation of a welcome packet for the participants. This welcome packet included 
directions to the institution’s campus, a campus map, a listing of local restaurants and the 
tournament scheduIe. Also contained in the packet was a letter printed on the 
institution’s men’s basketball letterhead addressed to participating teams’ coaches 
welcoming them to the institution’s campus and signed by the then head men’s basketball 
coach. On the same page, immediately below the letter was a section titled, "Georgia 
Tech Staff Contact Inlkmnation." Listed were the telephone numbers for several men’s 
basketball staff members. 

The [brmer graduate assistant stated that his role changed for the 2010 event. He was 
told to attend the event to assist with any problems, but that an individual employed by 
the ~XU team was serving as the event coordinator. The former graduate assistant 
recalled being intbrmed in February 2010 by the compliance staff that no member of the 
men’s basketball staff could have any involvement with a non-scholastic event on 
campus. The former graduate as’sistant stated that he believed the new interpretation did 
not apply to him since he had completed his exams the Week prior to the event. In his 
view, he no longer was a graduate assistant. However, he never checked with 
compliance to confirm his status. 

The head men’s basketball coach and the director of basketball operations were both 
aware that the former graduate assistant was present at the event, although the former 
graduate assistant contended that he did not evaluate prospects at the tournament nor did 
he repol~t any information to the coaching staff. Contrary to the former graduate 
assistant’s claim, during the 2010 tournament, members of the NCAA’s basketball focus 
group staff observed the former graduate assistant taking notes on paper titled, "Georgia 
Tech Basketball Camp." These notes h~cluded the names of certain prospective student- 
athletes, the prospects’ nonscholastic team and the coach of those nonscholastic teams. 
Next to the prospective student-athletes’ name, the former graduate assistant also made 
various notes including skill level, year of high school graduation and the high school the 
prospective student-athlete attended. The former graduate assistant described 
conversations with two Georgia Tech assistant men’s basketbai1 coaches during the 
tournament. Although the former graduate assistant denied that he discussed specific 
prospective student-athletes with one of the assistant coaches, he did tell one of the 
assistant coaches which teams won certain games and which teams qualified for the 
championship game. The committee noted that, during the tournament, khere were 28 
cell phone contacts between the former graduate assistant and the two assistant coaches 
mentioned previously, in light of the notes taken on prospects by the former graduate 
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assistant, combined with his frequent contact with members of the men’s basketball 
coaching staff, the committee concluded that the former graduate assistant did, in fact, 
actively participate in this tournament and evaluate prospects in violation of recruiting 
legislation. 

Concerning Finding B-4~b, the institution acknowledged that contrary to Bylaw 13.! 1.1, 
the academic advisor observed portions of the tournament and rcported his observations 
m members of the coaching staff via email. Although the academic advisor’s attendance 
at the event was not contrary to NCAA legislation, a violation occurred when he sent an 
unsolicited emafl to members of the coaching staff that included his thoughts regarding 
five prospects who participated in the event. His stated reason for sending the email to 
the coaching staff was that it was m~ attempt to prove his value as a future coach at the 
Division I level. 

The ctimmittee concluded that these were major violations. They were not isolated 
because the violations occurred over two academic years and involved members of the 
men’s basketball staff. They were also not inadvertent, as the institution and head men’s 
basketball coach were aware of its staff members’ involvement in the tournament, which 
bad occurred on the campus for a period of 10 years. Further, the institution and the head 
men’s basketball coach had adequate notice that involvement in the event was in direct 
violation of the Board of Director’s October 29, 2009, actions. The violations provided 
the men’s basketball program more than a minimal recruiting advantage. Members of the 
men’s basketball staff were not only present during the nonscholastic event but conducted 
evaluations of the prospective student-athletes participating in the event outside of a 
designated men’s basketball evaluation period. The recruiting advantage obtained by the 
institution is aiso reflected in the fact that four prospects from the AAU team sponsoring 
the tournament ultimately became men’s basketball student-athletes at Georgia Tech. 

SECONDARY ~qOLATONS: 

During the 2009-10 season, members of the men’s basketball staff provided t0 
h~apermissible discretionary tickets to men’s basketball contests in a manner 
contrary to NCAA legislation. Specifically: 

On six occasions between December 20, 2009, and February 16, 2010, 
members of the men’s basketball staff exceeded the maximum provision 
of two tickets to individuals responsible for the teaching or directing of an 
activity in which a prospective student-athlete was involved (i0 total 
tickets). 
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On June 13, 2010, a football student-athlete was provided admission to the 
Georgia Aquarkun, a meal and a bag of nonperishable items by two 
representatives of the institution’s athletics interests ($74). 

A men’s basketball student-athlete was provided two additional impermissible 
discretionary tickets to a November 14, 2009, home intercollegiate athletics event 
in excess of the four permissible comp|imentary admissions. 

PENALTIES. 

For the reasons set forth in Parts A and B of this report, the Committee on Infractions 
fbund that this case involved several major violations of NCAA legislation involving 
(ieorgia Tcch’s two flagship sports; football and men’s basketball. In determining the 
appropriate penalties to impose, the committee considered the institution’s self-imposed 
penaI6es and corrective actions. [Note: The institution’s corrective actions are contained 
in Appendix Two.] The committee also took into account the fact that the institution is 
considered a repeat violator in accordance with Bylaw 19.5.3. 

Fortunately, instances in which member institutions do not cooperate with the NCAA 

enforcement program are rare. Regrettably, in this case, Georgia Tech officials 
disobeyed explicit instructions from the enforcement staff to protect the integrity of the 
investigation. The institution compromised the investigation when it shared with a 
student-athlete (student-athlete 2) information relating to potential violations about which 
he was to be questioned by the enforcement staff in a future interview (Finding B-2). 
The institution later compounded the problem by allowing a student-athlete to compete 
despite the fact that his eligibility was in question (Finding B-3). As a result of these 
extremely serious violations, stringent penalties are warranted, including a lengthy period 
of probation, a substantial fine and a vacation of records. In imposing a fine, the 
committee considered the serious nature of the violiltions, the institutional responsibility 
for those violations, and the impact of the fine on the institution, rather than a particular 
team or proga’am, hnposition of fines are within the committee’s discretion under Bylaw 
19.5.2.2-(0 and this case is appropriate for imposition of that penalty. 

The committee imposes the following penalties. The institution’s self-imposed penalties 
are noted. 

Public reprimand and censure. 

Four years ofprobati’on from July 14, 2011, through July 13, 2015. 



Georgia Institute of Tectmology Public Infractions Repo~ 
July 14, 2011 
Page No. 19 

A financial penalty in the amount of $100,000. Payment of the fine shall be made 
at the time the institution’s preliminary compliance report is due (August 29, 
2011). 

Men’s Basketball Penalties 

The nmnber of "recruiting-person" days will be reduced by two during the 
summer evaluation period in 2011. (institution imposed) 

No complirnentary tickets will be provided to all high school coaches and 
individuals associated with prospective student-athletes for the first home game 
of the 2011-12 basketball season. (institution imposed) 

A limit to l0 in the number of official visits lbr men’s basketball for the 20l 1-12 
and 2012-13 academic years. 

Football Penalties 

As set forth in Finding B-3, on November 24 and December 2~ 2009~ the 
institution was advised by the enforcement staff that both student-athletes 1 and 2 
may have jeopardized their eligibility. The institution subsequently allowed the 
two student-athletes to compete in the final three contests of its football team’s 
2009-10 season. As previously established, the committee could not find 
violations associated with student-athlete 2, as the institution’s actions in alerting 
him of information about which he would be questioned by the enforcement staff 
hindered the investigation and, in the end, prevented the committee from making 
conclusions regarding his culpability in violations and subsequent eligibility 
status. Nevertheless, the institution should have withheld student-athlete I from 
colnpetition until such time as his eligibility status could be resolved. As a result~ 
and pursuant to NCAA Bylaws 19.5.2.2-(e)-(2) and 31.2.2.3-(b), the institution 
will vacate all contests won by the institution’s football team after November 24, 
2009, the day that it was alerted by the NCAA that student-athletes l’s eligibility 
was in question, and ending with the institution’s bowl game, which concluded 
the 2009 season. [Note: The only contest won by the institution’s footbai1 team 
during this time period was the 2009 ACC championship game.] The individual 
record of student-athlete 1 during this time frame shall be vacated as well. 
Further, the institution’s records regarding football, as well as the record of the 
head football coach, will reflect the vacated records and will be recorded in all 
publications in which football records for the 2009 season are reported, including, 
but not limited to, institution media guides, recruiting materia!, electronic and 
digital media plus inatitution and NCAA archives. Any institution, which may 
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subsequently hire the head football coach, shall similarly reflect the vacated wins 
in his career records documented in media guides and other publications cited 
above. The head football coach may not count the vacated win to attain specific 
honors or victory "milestones" such as 100th, or 200th career victories. Any 
public references to the vacated 2009 ACC football championship shall be 
removed, including from atlnletics depm-tment stationery, banners, trophies and 
awards displayed in public areas and any other form in which they may appear. 

FinaIly, to ensure that all institutional and student-athlete vacations, statistics and 
records are accurately reflected in official NCAA publications and archives, the 
sports information director (or other designee as assigned bythe director of 
athletics) must coNact the NCAA director of statistics, to identify the specific 
student-athlete(s) and contest(s) impacted by the penalties. In addition, the 
institution must provide the NCAA statistics department a written report, 
detailing those discussions with the director of statistics. This document will be 
maintained in the permanent files of the statistics department. This written report 
must be delivered to the NCAA statistics department no later than forty-five (45) 

’days following the initial Committee on Infractions release or, if tlle vacation 
penalty is appealed, the final adjudication of the appeals process. 

Other Penalties 

The director of athletics, the head football coach, the compliance director and the 
acade~nic advisor shall attend an NCAA Regional Rules Seminar in 20!2. [Note: 
the compliance coordinator has since left the employ of the institution and will be 
independently notified of this requh’ement.] 

9. During this period of probation, the institution shali: 

Continue to develop and implement a comprehensive educational program 
on NCAA legislation, including seminars and testing, to instruct the 
coaches, the facuIty athletics representative, all athletics department 
personnel and all institution staff members with responsibility for the 
certification of student-athletes for admission, retention, financial aid or 
competition; 

Submit a preliminary report to the office of the Committees on Infractions 
by September 1, 20!1, setting forth a schedule for establishifig this 
compliance and educational program; and 

File with the office of the Committees on Infractions ammal compliance 
reports indicating the progress made with this program by April 15 of 
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10. 

11. 

12. 

each year during the probationary period. Particular emphasis should be 
placed on policies and procedures relating to agents and agent activity in 
addition to policies and procedures pertaining to the withholding of 
student-athletes from competition when potential violations are 
discovered. The reports must also include documentation of the 
institution’s compliance with the penalties adopted and imposed by the 
committee. 

The institution shall: 

Inform prospective student-athletes in football and men’s basketball that 
the institution is on probation for four years and the violations committed. 
If a prospective student-athlete takes an official paid visit, the information 
regarding violations, penalties and terms of probation must be provided in 
advance of the visit. Othem, vise, the information must be provided be[bre 
a prospective student-athlete signs a National Letter of Intent. 

Publicize the information annually in the football and men’s basketball 
media guides (or web posting), as well as in a general institution alumni 
publication to be chosen by the institution with the assent of the office of 
the Committees on Infractions. A copy of the media guides, alumni 
publication, and information included in recruiting material shall be 
included in the compliance reports to be submitted annually to the 
Committees on Infractions. 

The above-listed penalties are independent of and supplemental to any action that 
has been or may be taken by the Committee on Academic Performance through 
its assessment of contemporaneous, historical, or other penalties. 

At the concIusion of the probationary period, the institution’s president shall 
provide a letter to the committee affirming that the institution’s current athletics 
policies and practices conform to all requirements of NCAA regulations. 

As required by NCAA legislation for any institution involved in a major infractions case, 
Georgia Institute of Technology shal! be subject to the provisions of NCAA Bylaw 
19.5.2.3, concerning repeat violators, for a five-year period beginning on the effective 
date of the penaities, in this case, July t4,2011. 

Should Georgia Institute of Technology or an involved individual appeal either the 
findings of violations or penaIties in this case to the NCAA Inflactions Appeals 
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Committee, the Committee on Infractions will submit a response to the appeals 
committee. 

The Committee on Infractions advises the institution that it should take every precaution 
to ensure that the terms of the penal.ties are observed. The committee will monitor the 
penalties during their effective periods. Any action by the institution eontrat3~ to the 
terms of any of the penalties or any additional violations shall be considered grounds for 
extending the institution’s probationary period or imposing more severe sanctions or may 
result in additional allegations and findings of violations. 

Should any portion of any of the penalties in this case be set aside for any reason other 
than by appropriate action of the Association, the penalties shall be reconsidered by the 
Committee on Infractions. Should any actions by NCAA legislative bodies directly or 
indirectly modify any provision of these penalties or the effcct of the penalties, the 
committee reserves the right to review and reconsider the penalties. 

NCAA COMMITTEE ON INFRACTIONS 
Britton B anowsky 
Melissa (Missy) Conboy 
Roscoe C. Howard Jr. 
Eleanor W. Myers 
James O’Fallon 
Gregory Sankey 
Dermis E. Thomas, chair 
Thomas E. Yeager 
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APPENDIX ONE 

CASE CHRONOLOGY 

2008 

August 26 - Institution hires fbrmer men’s basketball graduate assistant. 

2009 

May_. 8 -- 10 -The nonscholastic basketbalI tournament is held at the institution’s on-campus 
recreation facility. 

October 29 - NCAA Division I Board of Directors adopts a staggered implementation plan to 
address recruiting issues in Division I men’s basketball, including the conduct of nonscholastic 
basketball events on member institutions’ campuses. 

November. 11 - Agent, gambling and amateurism (AGA) staff advised institution that 
infbrmation had been developed regarding possible violations of NCAA legislation ilWolving 
football student-athletes and instructed that only the director of athletics and president be 
advised. 

November 19 - AGA staff and enforcement staff conduct on-campus interviews. 

December 2 - Enforcement staff members meet with ACC office to discuss the Board of 
Directors’ actions, 

December 16 - Enforcement staff, AGA and institution conduct on-campus interviews. 

December 20, 2009, through February 16, 2010 - The institution provides impermissible 
complimentary admissions to home contests to individuals associated with prospective student- 
athletes. 

2010 

January 25 - Institution self-reports violations of complimentary admissions legislation in men’s 
basketball. 

April 8 - The enforcement staff conducts on-campus interviews of the then head men’s 
basketball coach; an assistant men’s basketball coach; the men’s basketball assistant coordinator; 
the director of ticket operations; the assistant director of ticket operations; and the assistant 
director of athletics for compliance. 



Georgia institute of Technology Public Infractions Report 
July !4, 20i 1 
Page No. 24 

May 7-9 - The nonscholastic basketball tournament is held on the institution’s cmnpus. 

May 10 -The enforcement staff presents October 29, 2009, Board of Directors’ actions.to ACC 
head men’s basketball coaches. 

May 25 - NCAA enforcement staff and basketball focus group interview the academic advisor 
to men’s basketball, and other men’s basketball staff on campus. 

Ma.v 25 - The enforcement staff conducts on-campus interviews of the then head men’s 
basketball coach, the assistant director of athletics for compliance, a t’ormer men’s basketball 
graduate assistant; the academic advisor for men’s basketball; and the assistant director of 
compliance. 

September 13 - Notice of ir~quiry sent to the institution’s president. 

December 11 - Notice of allegations sent to the institution’s president. 

2011 

March 17 - Response to the t~otice of allegations received from the institution. 

March 22 - Preheating conference with the institution. 

March 24 - Preheating conference with the assistant director of athletics for compliance. 

April 15 - The institution appeared before the NCAA Division I Committee on Infractions. 

July 14 - Infractions Report No. 345 released. 
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¯ Football: 

APPENDLX TWO 

CORRECTIVE ACTIONS 

The institution has prohibited two former football student-athletes, one of whom was "the 
agency employee," t?om using any athletics department facilities and receiving 
complimentary tickets. This action was effective for an indefinite period of time 
beginning on November ~ 9, 2009. 
Will revise the institution’s policy on the review of inform~ation concerning potential 
violations to ensure that the roles of the faculty athletics representative and intemaI and 
external legal counset are more clearly deigned. 
Wili utilize a committee similar to that established as part of this inquiry to be involved 
in those situations when potential significant major violations are being reviewed by the 
institution. 
Reinforced to all appropriate athletics department staff members the ne~.essity for the 
proper fot~varding of information concerning potential violations, and 

Conducted a rules education session with representatives of the institution’s athletics 
interests and a football student-athlete regarding extra benefits. 

Men’s Basketball: 

The institution was prepared to suspend the former head men’s basketball coach for the 
first contest of the 2011-12 men’s basketball season, but his contract was not rel~ewed 
following the conclusion of the 2010-11 season. 
The institution was prepared to require the then head men’s basketball coach and two 
a~sistant men’s basketball coaches to attend the 2011 NCAA Regional Rules Seminar, 
but as earlier set forth, these coaches were not retained following the conclusion of the 
2010-11 season. 

Provided a men’s basketball student-athlete rules education regarding the complimentary 
ticket process for student-athletes, and he was required to make a donation to the charity 
of his choice for the cost of $40, the value of two tickets. 
Reviewed Bylaws 16.2.1.1 and i6.2.1.12 with men’s basketball administrative 
coordinator and the director of operations for men’s basketball. 

Will prohibit the nonschotastic basketball tournament from being held at any of the 
institution’s campus facilities. 

Discussed applicable legislation and interpretations with the entire academic services 
staff regarding noncoaching staff members. 

Discussed applicable legislation and interpretations with the entire men’s basketball 
coaching staff on Friday, February 18, 2011. 
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Reviewed the complimentary ticket procedures with the men’s basketball staff in 
February and October 2010. 
Increase the number of required educational sessions with the men’s basketball coaching 
staff to ensure that one such session occurs monthly during each academic year. 
Issue letter of reprimand to the fomler head men’s basketball coach, the academic advisor 
to men’s basketball and to art assistant men’s basketbaI1 coach for theh: involvement in 
Finding B-4. 
Suspend the academic advisor to men’s basketball for one day without pay for his actions 
in Finding B-4. 
Issue letters of reprimand to two assistant men’s basketball coaches and the head men’s 
basketbaI1 coach (now former head coach) for their invoi~ement in violations of NCAA 
legislation. 
Issued a letter of admonishment to the men’s basketball administrative coordinator and 
conducted rules education with her. 
Declared a football student-athlete ineligible until $74 dollars was paid to a charity of his 
choice. The student~athlete has donated the funds and has since been reinstated. 
Issued a cease and desist letter fiom the director of athletics, to a representative of the 
institution’s athletics interest. 
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~TRODUCTION. 

The Georgia Institute of Technology appealed to the NCAA Division I h~fractions 
Appeals Committee specific findings of violations and penalties as determined by the 
NCAA Di~4sion I Conm~ittee on Infractions. In this report, the Infractions Appeals 
Committee addresses the issues raised by Georgia Institute of Technology (hereinafter 
referred to as Georgia Tech). 

II, BACKGROUND. 

The Committee on Infi’a.ctions issued Infractions Report No. 345 July 14, 201 l, in which 
the committee found violations of NCAA legislation in the football and basketball 
programs. On the basis of those findings, the Committee on In~i’actions determined that 
this was a major infractions ease and imposed penalties accordingly. [July 14, 2011, 
issue of The NCAA News.~ 

This case centered on violations of NCAA bylaws governing preferential treatment; 
impermissible tryouts; failure to cooperate and failure to meet conditions and obligation 
of membership. 

After the Committee on Ir~.ffactions issued its report, Georgia Teeh flied a timely Notice 
of AppeaI July 27, 2011. A written appeal was filed September 9, 201 I. The Committee 
on Infi:actions filed its Response October I0, 2011. Georgia Tech flied its Rebutta! to 
the Committee on Infractions Response October 25, 2011. The case was considered by 
the Infractions Appeals Committee November 13, 2011 (see Section VIII below), 

VIOLATIONS OF NCAA LEGISLATION AS DETERMINED BY THE 
COMMITTEE ON INFRACTIONS. [PIease note that the cites below are the cites 
as they appear in the Committee on Infractions report dated July 14, 2011.1 

B-I PREFERENTIAL TREATMENT. [NCAA Bylaw 12.1.2.1.61 

In October 2009, a friend of an employee of a sports agency based in Atlanta, Georgia, 
provided a then football student-athlete ("student-athlete 1") several items of clothing 
valued at approximately $312. 

B-2 FAILURE TO COOPERATE. [NCAA Bylaws 19.01.3 and 32.1.41 

On November 16, 2009, the institution ~ailed to protect the integrity of the investigation 
and violated the cooperative principle when, contrary to specific instructions from the 
NCAA enforcement staff, institution staff members spoke to student-athlete 2 and told 
him the issues and related matters that would be the subject of his upcoming November 
18, 2009, interview with the NCAA. 
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B-3 FAII,URE TO MEET THE CONDITIONS AND OBLIGATIONS OF 
MEM-BERSHIP. [NCAA Constitution 3.2.4,3 and Bylaw 14.11.1] 

In late 2009, the institution failed to meet the conditions and obligations of membership 
in that the institution did not withhold student-athlete 1 from competition when the 
institution was made aware of information which raised serious questions about whether 
he was involved in violations of NCAA Iegislation and thus should have been declared 
ineligible. 

B-4 IMPERMISSIBLE TRYOUTS. [NCAA Bylaws 13.11.1 and 13.11.3.2] 

During May 2009 and May 2010, staff members of the institution’s athletics department 
were involved in the conduct, administration and evaluation of physical activity involving 
prospective student-athletes that occurred in an institutional facility in violation of NCAA 
tryout legislation. Specifically: 

I)m:ing May 2009 and May 2010, a then men’s basketball graduate assistant 
("fbrmer graduate assistant") acted as an event operator and gym manager for a 
nonscholastic basketbai1 tournament ("the tournament") co~aducted at the 
institution’s campus recreation center and which involved numerous prospective. 
student-athletes, 

During May 2010, an academic advisor for men’s basketball ("academic advisor") 
observed portions of the 2010 Wallace Prather Jr. Memorial Classic, evaluated 
prospects and reported his obse~wations to the institution’s men’s basketball 
coaching staffvia craail. 

IV, SECONDARY VIOLATIONS. [Please note that the cites below are the cites as they 
appear in the Committee on Infractions report dated July 14, 2011.] 

C2I. During the 2009-10 season, members of the men’s basketball staff provided 10 
impermissible discretionary tickets ~co men’s basketball contests in a manner contrary to 
NCAA legislation, Specifically: 

On six occasions between December 20, 2009, and February 16, 2010, members 
of the men’s basketball staff exceeded the maximum provision of two tickets to 
individuals responsibIe for the teaching or directing of an activity in which a 
prospective student-athlete was involved (10 total tickets). 
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C- 2. On June 13, 2010, a footba!l student-athlete was provided admission to the Georgia 
Aquarium, a meal and a bag of nonperishable items by two representatives of the 
institution’s athletics interests ($74). 

C-3. A men’s basketball student-athlete was provided two additional impermissible 
discretionary tickets to a November 14, 2009, home intercollegiate athletics event in 
excess of the Ibur pel~issible complimentary admissions. 

CORRECTIVE ACTION TAKEN AND PENALTIES (PROPOSED OR SELF- 
IMPOSED) BY THE INSTITUTION [AND CONFERENCEI [Please note 
corrective actions appear in Appendix Two of the Committee on Infractions report 
dated July 14, 2011.] 

Football: 

The institution has prohibited two former football student-athletes, one of whom 
was "the agency employee," from using any athletics department facilities and 
receiving complimentary tickets. This action was effective for an indefinite 
period of time beginning on November 19, 2009. 

Will revise the institution’s policy on the review of information concerning 
potential violations to ensure that the roles of the faculty athletics representative 
a~d internal and external legal counsel are more clearly defined. 

Will utilize a committee similar to that established as part of this inquiry to be 
involved in those situations when potential significant major violations are being 
reviewed by the institution. 

Reinforced to all appropriate athletics department staff members the necessity for 
the proper forwarding of information concerning potential violations, and 

Men’s 

Conducted a rules education session with representatives of the institution’s 
athletics interests and a football student-athlete regarding extra benefits. 

Basketball: 

The institution was prepared to suspend the former head men’s basketball coach 
for the first contest of the 2011-!2 men’s basketbai1 season, but his contract was 
not renewed following the conclusion of the 2010-11 season. 
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The institution was prepared to require the then head men’s basketball coach and 
two assistant men’s basketball coaches to attend the 2011 NCAA Regional Rules 
Seminar, but as earlier set forth, these coaches were no~ retained following the 
conclusion of the 2010-11 season. 

Provided a men’s basketbaI1 student-at!llete rules education regarding the 
complimentary ticket process for stadent-athletes, and he was required to make a 
donation to the cha.rit3, of his choice for the cost of $40, the value of two tickets. 

Reviewed Bylaws 16.2.1.1 and 16.2.1.12 with men’s basketball administrative 
coordinator and the director of oper~ttions for men’s basketball. 

Will prohibit the nonscholastic basketball tom-nament from being held at any of 
the institution’s campus facilities. 

Discussed applicable iegisl~tion and interpretations with the entire academic 
services staff regarding noncoaching staffmembers. 

Discussed appiicable legislation and interpretations with the entire men’s 
basketball coaching staff on Friday, February 18, 2011~ 

Reviewed the complimental), ticket procedures with the men’s basketball staff in 
Februa~3, and October 2010. 

Increase the mtmber of required educational sessions with the men’s basketball 
coaching staff to ensure that one such session occurs monthly during each 
academic year. 

Issue letter of reprimand to the foxier head men’s basketball coach, the academic 
advisor to men’s basketball and to an assistant men’s basketba!l coach for their 
involvement in Finding B-4.                                              " 

Suspend the academic advisor to men’s basketball for one day without pay for his 
actions in Finding B-4. 

Issue letters of reprimand to two assistant men’s basketball coaches and the head 
men’s basketball coach (now former head coach) for their involvement in 
violations of NCA_A legislation. 
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Issued a letter of admonishment to the men’s basketball administrative coordinator 
and conducted rules education with her. 

Declared a £botball student-athlete ineligible until $74 dollars was paid to a 
charity of his choice. The student-athlete has donated the funds and has since 
been reinstated. 

Issued a cease and desist letter from the director of athletics to a representative of 
the institution’s athletics interest. 

VI. PENALTIES IMPOSED BY THF. COMMITTEE ()IN INFRACTIONS. [Please 
note that ti~e cites below are the cites as they appear in the Committee on 
Infractions report dated July 14, 2011.] 

The Committee on hfractions imposed additional penalties because of the involvement 
of Georgia Tech in a number of the violations. The pcnalty[ies] in which the Committee 
on Infractions imposed on Georgia Tech are set forth in Part D. 

For the reasons set forth in Parts A and B of this report, the Committee on 
Infractions found that this case involved several major violations of NCAA 
legislation involving Georgia Teeh’s two flagship sports; football and men’s 
basketball. In determining the appropriate penalties to impose, the committee 
considered the institution’s self-imposed penalties and corrective actions. [Note: 
The institution’s corrective adtions are contained in Appendix Two.] The 
committee also took into account, the fact that the institution is considered a repeat 
violator in accordance with Bylaw 19.5.3. 

Fortunately, instances in which member institutions do not cooperate with the 
NCAA enforcement program arc rare. Regrettably, in this ease, Georgia Tech 
officials diso.beyed explicit instructions from the enforcement staff to protect the 
integrity of the investigation. The institution compromised the investigation when 
it shared with a student-athlete (st~_~dent-athlete 2) information relating to potential 
violations about which he was to be questioned by the enforcement staff in a 
future interview (Finding B-2). The institution tater compounded the problem by 
allowing a studen{-athlete to compete despite the fact that his eligibility was in 
question (Finding B-3). As a resuit of these extremely serious violations, 
stringent penalties are warranted, including a lengthy period of probation, a 
substantial free and a vacation of records, In imposing a fine, the committee 
Considered the serious nature of the violations, the institutional responsibility for 
those violations, and the impact of the fine on the institution, rather than a 
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particular team or program. Imposition of fines are within the committee’s 
discretion ~mder Bylaw 19.5.2.2-(f) and this case is appropriate for imposition of 
that penalty. 

The committee imposes the following penalties. The institution’s self-imposed 
penalties are noted. 

1. Public reprimand aid censure. 

Four years of probation from July !4, 2011, through July 13,2015, 

A financial penalty in the amount of $100,000. Payment of the fine shall 
be made at the time the institution’s preliminary compliance report is due 
(August 29, 2011). 

Men’s Basketb all P en alti es: 

The number of "recruiting-person" days will be reduced by two during the 
summer evaluation period in 2011. (institution imposed) 

No cornplimentary tickets will be provided to all high school coaches and 
individuals associated with prospective student-athletes for the first home 
game oft he 2011-12 basketball season. (institution imposed) 

A limit to !0 in the number of official visits for men’s basketball for the 
2011-12 and 2012-13 academic years. 

Football Penalties: 

As set forth in Finding B-3, on November 24 and December 2, .2009, the 
institution was advised by the enforcement staff that both student-athletes 
1 and 2 may have jeopardized their eligibility. The institution 
subsequently allowed the two student-athletes to compete in the final three 
contests of its football team’s 2009-10 season. As previously established, 
the committee could not find violations associated with student-athlete 2, 
as the institution’s actions in alerting him of information about which he 
would be questioned by the enforcement staff hindered the investigation 
and, in the end, prevented the committee ti’om making conclusions 
regarding his culpability in violations and subsequent eligibility status. 
Nevertheless, the institution should have withheld student-athlete 1 fi’om 
competition until such time as his eligibility status could be resolved. As a 
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result, and pursuam to NCAA Bylaws 19.5.2.2-(e)-(2) and 31.2.2.3-(b), 
the institution will vacate all contests won by the institution’s football team 
after November 24, 2009, the day that it was alerted by the NCAA that 
student-athletes l’s eligibility was in question, and ending with the 
institution’s bowl game, which concluded the 2009 season. [Note: The 
only contest won by the institution’s football team during this time period 
was the 2009 ACC championship game.] The individual record of 
student-athlete 1 during this time frame shall be vacated as we|l. Further, 
the institution’s records regarding footbMi, as well as the record of the 
head fbotbaIl coach, wil! reflect the vacated records and will be recorded 
in all publications in wl~.ieta football records for the 2009 season are 
reported, h_acluding, but not limited to, institution media guides, recruiting 
material, eIectronic and digital media plus institution and NCAA archives. 
Any institution, which may subsequently hire the ihead foo.tball coach, 
shall similarIy reflect the vacated wins in his career records documented in 
media guides and other publications cited above. The head football coach 
may not count the vacated win to attain specific honors or victory 
"milesto~es" such as 100th, or 200th career victories. Any public 
references to the vacated 2009 ACC football championship shall be 
removed, including from athletics department stationery, banners, trophies 
and awards displayed in public areas and any other form in which they 
may appear. 

Finalty, to ensure that all institutionaI and student-athlete vacations, 
statistics mad records are accurately reflected in official NCAA 
publications and archive,s, the sports information director (or other 
designee as assigned by the director of athletics) must contact the NCAA 
director of statistics, to identify the specific student-athlete(s) and 
contest(s) impacted by the penalties. In addition, the institution must 
provide the NCAA statistics department a written report, detailing those 
discussions with the director of statistics. This document wii1 be 
maintained in the permanent files of the statistics department. This written 
report must be delivered to the NCAA statistics department no later than 
fo~V-five (45) days following the initial Committee on Infractions release 
or, if the vacation penalty is appealed, the final adjudication of the appeals 
process. 

Other Penalties: 

The director of a~letics, the head footbali coach, the compliance director 
and the academic advisor shall attend an NCAA Regional Rules Seminar 
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in 2012. [Note: the compliance coordinator has since left the employ of 
the institution and will be independently notified of this requirement.] 

During this period of probation, the institution shall: 

Contiltue to develop and implement a comprehensive educational 
program on NCAA legislation, including seminars and testing, to 
instruct the coaches, the faculty athletics representative, all 
athletics depmntment personnel and all institution staff members 
with responsibility lbr the certification of student-athletes for 
admission, retention, financial aid or competition; 

Submit a preliminary report to the office of the Committees on 
Infractions by August 29, 2011, setting forth a schedtfle tbr 
establishing this compliance and educational program; and 

File with the office of the Committees on Infractions annual 
compliance reports indicating the progress made with this program 
by April 15 of each year during the probationary period. Particular 
emphasis should be placed on policies and procedures relating to 
agents and agent activity in addition to policies and procedures 
pertaining to the witt~holding of student-athletes from competition 
when potential violations are discovered, The reports must also 
include documentation of the institution’s compliance with the 
penalties adopted and imposed by the committee. 

The institution shali: 

Inform prospective student-athletes in football and men’s 
basketball that the institution is on probation for four years and the 
xdolations committed. If a prospective student-athlete takes an 
official paid visit, the information regarding violations, penalties 
and terms of probation must be provided in advance of the visit. 
Otherwise, the ir~fo~nation must be provided before a prospective 
student-athlete signs a National Letter of Intent. 

Publicize the information annually in the football and men’s 
basketball media guides (or web posting), as well as in a genera! 
institution almnni publication to be chosen by the institution with 
the assent of the office of the Committees on Infractions. A copy 
of the media guides, alumni publication, and information included 
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in recruiting material shall be included in the compliance reports to 
be submitted annually to the Committees on Infractions. 

1i. The above-listed penalties are independent of and supplemental to any 
action that has been or may be taken by the Committee on Academic 
Performance through its assessment of contemporaneous, historical, or 
other penalties. 

12. At the conclusion of the probationary period, the institution’s president 
shall provide a letter to the committee alarming that the institntion’s 
currcnt athletics policies and practices con~brm to all requirements of 
NCAA regulations, 

VII. ISSUES RAISED ON APIPEAL. 

In its written appeal, Georgia Tech asserted that the findings of violations B-2 and B-3 
against it should be set aside in that the findings arc clearly contrary to the evidence 
presented to the Committee on Infractions. Additionally, Georgia Tech asserted that 
penalty D-7 should be set aside in that. the penalty is excessive and an abuse of discretion. 
[Bylaws 32.10.4 and 32.10.4.1] 

APPELLATE PROCEDURE. 

In considerh~g Georgia Tech’s appeal, the Infractions Appeals Committee reviewed the 
Notice of Appeal; the transcript of the institution’s April 15, 2011, hearing before the 
Committee on Infractions and the submissions by Georgia Tech and the Committee on 
Infractions referred to in Section II of this report. 

The oral argument on the appeal was held by the hffractions Appeals Committee 
November 13, 2011, in Indianapolis, Indiana. Georgia Tech was present and was 
represented by its attorneys, president, vice president - iegal affairs and risk management, 
director of athletics and associate dean-faculty affairs. The Committee on Infractions 
was represented by the appeal coordinator for the Committee on Infractions and the 
director - Committees on Infractions. Also present were the vice president of 
enforcement, director of enforcement, two associate directors of enforcement and 
executive vice president of legal affairs/general counsel. The oral argument was 
conducted in accordance with procedures adopted by the committee pursuant to NCAA 
legislation. 
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IX. INFRACTIONS APPEALS COMMITTEE’S RESOLUTION OF THE ISSUES 
RAISED ON APPEAL, 

in reviewing the report in this case, the Infractions Appeals Committee may overttwa a 
deten-nination of fact or finding of violation only if: 

The Committee’s finding clearly is contrary to the evidence presented to the 
Committee; 

b. The facts tbund by the Committee do not constitute a violation of the 
Association’s rules; or 

A procedurai error affected the reliability of the information that was used to 
support the commit~tce’s finding. 

"A showing that the.re was some intbrmation that might have supported a contrary result 
will not be sufficient to warrant setting aside a finding, nor will a showing that such 
information might have outweighed the information on which the committee based a 
finding. The Infractions Appeals Committee...will set aside a finding only on a showing 
that information that might have supported a contrary result clearly outweighed the 
information on whic.h the Committee on Infractions based the finding." [University of 
Mississippi, Public Infractions Appeais Committee Report, Page No. 10, May 1, 1995] 

The Committee on Infractions determines the credibility of the evidence. 

Failure to Cooperate (Violation B-2) 

Georgia Tech contends that. the Committee on Infractions erred in its determination that it 
failed to cooperate with the NCAA enforcement staff in violation of Bylaw 32.1.4 
(cooperative principle), which states as follows: 

The cooperative principle imposes an affirmative obligation on each 
institution to assist the enforcement staff in developing full information to 
determine whether a possible violation of NCAA legislation has occurred 
and the details thereof. An important element of the cooperative principle 
requires that all individuals who are subject to NCAA rules protect the 
integrity of an investigation. A failure to do so may be a violation of the 
principles of ethical conduct. The enforcement staff will usually share 
information with the institution during an investigation; however, it is 
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zmderstood that the staff, to protect the integrity of the investigation, may 
not in all instances be able to share information witt~ the institution. 

The basis of the Committee on Infractions finding of violation of Bylaw 32.1.4 lies in the 
instructions given by the entbreement staff to the institution’s director of compliance. In 
order to protect the integrity of the ongoing investigation into this matter, the director of 
compliance was instructed that intbrmation concerning this matter could only be shared 
with five institution’s president and director of athletics. It appears the director of 
compliance did follow these instractions and, in fact, relayed these instructions to both 
the president and the director of athletics. However, the director of athletics did not 
follow these instructions and discussed the matter with the institution’s head football 
coach, who in turn shared inlbrmation with one of the student-athletes who was a subject 
of this investigation and was scheduled to be interviewed. (Committee on Infractions 
Report Page No. 8) 

While the institution admits that it violated the instructions of the entbreement staff, it 
contcnds that this violation should be overlooked for a number of reasons. First, the 
institution suggests that the working relationship between the director of athletics and the 
head football coach would be harmed if the director of athletics failed to inform the head 
football coach and the head football coach later found out that the director of athletics 
had knowledge of this matter and failed to inforra him. (Written Appeal Page Nos. 18-19) 
While this point might well be tree, it does not remove the fact that the director of 
athletics’ action of informing the head football coach was in direct violation of the 
restriction imposed by the NCAA start: If the director of athletics felt it was important to 
inform the head football coach, he could have discussed this matter with the enforcement 
staff and his own institution president before willingly violating the instruction of the 
enforcement staff. In addition, it must be recognized that the director of athletics’ failure 
to comply with these instructions actually resulted in the head football coach having a 
discussion with one of the student-athletes who was subject of this investigation and was 
scheduled to be interviewed by the enforcement staff. 

Georgia Tech also suggests that the director of athietics’ decision to inform the head 
football coach was propel" since in a prior investigation, unrelated to this matter, the 
director of athletics was able to speak to his head coach. (Written Appeal Page No. 19) 
Each case stands on its own merits and has its own limitations and instructions. The 
enforcement staff was perfectly clear on who could be brought into the fold at the 
institution - the president and the director of athletics. The director of athletics had every 
opportunity to consult with the NCAA staff and check to see if this situation was similar 
or different than the prior one. Finaliy, the institution contends that this failure to follow 
the instructions should be dismissed since it really did not affect the outcome of the 
investigation. (Written Appeal Page Nos. 19-20) This is the "no harm no foM" argument. 
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First, it is not clear that it did not have any effect on the outcome but most important, that 
is not the essence of the requirement to cooperate. There is not room to aliow one to fail 
to cooperate with the instruction of the investigation and then be allowed to be excused 
for that behavior if after the fact, one can allege that the failure to cooperate had no 
bearing on the matter. Cooperation is not conditional. 

The institution does not allege that there was any procedural error and the Infractions 
Appeals Committee does not find that the decision of the Committee on Infi:actions is 
contrary to the cvideame presented to the committee. In addition, the Infi~actions Appeals 
Committee believes that facts found by the Committee on Infractions constitute a 
violation of Bylaw 32.1.4. 

Failure to Meet the Conditions and Obligations of Membership (Violation B-3) 

This issue turns on Georgia °l"ech’s decision not to withhold from competition one of the 
student-athletes who was a subject of this investigation. The institution contends that its 
decision was based on the information that it had at the time of the decision, while the 
Conmaittee on Infractions believes the institution should have declared the student-athlete 
in question ineligible and that by not doing so, had as its true motive allowing the 
student-athlete to play h~ one or more important football games, The institution denies 
this position and contends that it acted reasonable and in good faith. (Written Appeal 
Page No. 8) 

It is clear from the record that the enforcement staff did inform the institution that the 
student-athlete’s eligibility might be in jeopm’dy. (Committee on Nilactions Report Page 
No. 6) The record is equally clear that the institution’s director of compliance did seek 
out guidance and direction from the Atlantic Coast Conference (ACC) office, which in 
essence cleared the student-athlete to compete. (Committee on Infractions Report Page 
No. 13) This presents a difficult question. On one hand, we have to look at a situation 
where the NCAA has informed a member institution that it may hgve a student-athlete 
who is ineligible, while on the other hand we have to balance this with the steps the 
institution did take to determine if the student-athlete was in fact ineligible. The NCAA 
staff did not state to the institution that the student-athlete was ineligible or that the 
institution .should declare him ineligible. The NCAA left that decision up to the 
institution. The institution sought out advice from its conference office and while the 
Committee on Infractions found that the institution did not give all of the facts to the 
conference office, it is clear that it did seek a determination. While others might have 
handled this situation differently and declared the student-athlete ineligible and sought 
his reinstatement, it does not appear that this is the only way it could be handled or is 
handled. The institution had the power and the authority to declare this student-athlete 
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ineligible and seek reinstatement, or it could allow him to compete and wait and see the 
outcome of the investigation. While the choice might not be the one others might make, 
it does not necessarily follow that .the choice was one made with bad intentions. 

The president of the institution was very clear by informing this committee that the 
decision to no[ declare the student-athlete ineligible was his and his alone. While we do 
not doubt that the president of the institution acted with good intentions, we are 
concerned that he acted with less than fuli knowledge. The evidence in this case suggests 
that members of the institution’s administration did not convey all of the necessary 
intbrma.tion about this situation to the president so that he could make an infom~ed 
decision. The general counsel and other members of the institution’s team could have 

¯ and should have been more thorough in briefing and informing the president about the 
issues sttrrounding this incident. While we cannot say that the failure to inform was done 
for the purpose of having the student-athlete play in one or more games, it is clear to us 
that there was a key failure to in~brm the president of important £hcts of this situation. 
That l?ailure put the president in a position of making a decision of eligibility without al[ 
of the significant facts pertinent to this case and the student-athlete’s eligibility. 
(Committee on Infractions hearing transcript Page Nos. 155, 216, 234, 240) 

The standards for membership in the NCAA arc many and to suggest that a member has 
failed to meet those standards, conditions and obligations is a serioas matter. Based on 
the record and the testimony of the president of the institution, we beiieve he agrees and 
feels the same way. This is a case of a president who for lack of evidence to the contrary, 
relied on the advice and counsel of the individuals who knew or should have *known tt~e 
relevant rules. The Infractions Appeals Committee recognizing the authority of ,the 
Committee on Infractions, finds that the Committee on Infractions finding of failure to 
meet the conditions and obligations of membership is not contrary to the evidence 
presented to the committee and does constitute a violation of the Association’s rules. 

The Penalty of Vacation of Records (Penalty D-7) 

A penalty imposed by the Committee on Infractions may be set aside on appeal if the 
penalty, .is "excessive such that it constitutes an abuse of discretion" 

As we stated in the Alabama State University case: 

"...we conclude that an abuse of discretion in the imposition of a penalty 
occurs if the penalty (1) was not based on a correct Iegal standard or was 
based on a misapprehension of the underlying substantive iegal principles; 
(2) was based on a clearly erroneous factual finding; (3) failed to consider 
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and weigh materiai factors; (4) was based on a clear error of judgment, 
such that the imposition was arbitrary, capricious, or irrational; or (5) was 
based in significant part on one or more irrelevant or improper factors." 
[Alabama State University, public Infractions Appeals Committee Report, 
Page No, 23, June 30, 2009] 

The institution has asked the Infi:actions Appeals Committee to overturn the vacation of 
records penalty imposed by the Committee on Infractions. The institution alleges that the 
requirement that it vacate all victories in which the student-athlete in question competed 
while ineligible is excessive and ar~ abuse of discretion. Its argument centers on two 
points. 

[;irst, Georgia Tech contends it gained no competitive advantage by the student-athlete’s 
participation in the ACC chm~npionship. If it had declared the student-athlete ineligible 
and then sought reinstatement, the student-athlete would have only missed one game, a 
game in whicl~ the team actually lost prior to the ACC championship..Following this 
logic, the game in which tt~e team won and is the s~abject of this vacation order, which 
was the ACC Championship, wo~fld have been a game in which the studc~t-athlete would 
have been eligible to play. The problem with this argument is that there is no guarantee. 
that the student-athlete would have been reinstated, or that if reinstated, he would have 
been suspended for only one game. The institution had warnings that the student-athlete 
might, be ineligibIe and by not declaring him ineligible, cannot now come back and 
suggest that it should be fiee of punishment because if he was ineligible, the penalty 
might have been Iess. The decision to allow the student-athlete to participate in the three 
games was the decision of the institution. Now that it is clear that the institution’s 
decision proved to be incorrect, it is unfah" for it to return and suggest that games in 
which the student-athlete competed should not be subject to penalty review. 

The second point the institution raises calls our attention to the decision in the Southeast 
Missouri State University case. (Written Appeal Page Nos. 15-16) In that case, the 
Committee on Infractions and this committee identified a list of factors to look at in 
determining whether vacation was appropriate. The factors which were developed with 
guidance from decisions of the Inflactions Appeals Committee, states that while the 
Committee on Infractions retains discretion to apply (or not apply) the vacation penalty 
under any circumstances it believes to be appropriate, the likelihood of such a penalty is 
significantly increased When any of the following aggravating factors are present: 

i. Academic fi’and; 

2. Serious intentional violations; 
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3. Direct involvement of a coach or high-ranking school administrator; 

large number of violations; 

5. Competition while academically ineligible; 

Ineligible competition in a case that includes a finding of failm:e to monitor or a 
lack of instit~NonN control; or 

When vacation of a similar penalty would bc imposed if the underlying violations 
were secondary. (Southeast Missouri State University Public Infractions Report, 
June 18, 2008, Page Nos. 10-11). 

The institution suggests that in the present ease the Committee on Infractions imposed a 
penalty of vacating even with none of the above factors being present. The Committee 
on Infi’actions counters that at least two of the factors, serious intentiond violation and 
direct involvement of a coach or high-ranking administrator, wm:e in fact present. In 
additior~, the Committee on Infractions suggests that the aggravating issue of the 
institution being ,less than cooperative should and could weigh in this equation. 

In reviewing this, it must be stated that the factors listed in the Southeast Missouri State 
case should not be seen as the only factors in which vacating can be imposed. In fact, a 
close reading of that decision suggests that "the likelihood of such a penalty is 
Significantly increased when any of the aggravating factors are present." [Southeast 
Missouri State Committee on Infractions Report Page No. I0] This does not require that 
any of them be present. Therefore, this committee does not have to decide if any of the 
factors actuall.y were present, oniy if the Committee on Infractions’ penalty of vacating 
was excessive and abuse of its discretion. We do not so find and, therefore, uphold the 
penalty’. 
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No CONCLUSION. 

Findings of violations B-2 and B-3 as well as Penalty D-7 are affirmed. 

NCAA Infractions Appeals Committee 

David Williams, chair 
Susan Cross Lipnickey 
Jack Friedentha! 
Patti Ohlendorf 
W. Anthony Jenkins. 







Fl’om: 

Sent: 

To: 

Cc: 

Subject: 

Attach: 

Hostetter. Brad <bhostetter@theacc.org> 

Friday, July 27, 2012 2:56 PM 

Djgros@syr.edu; Erlea~se Wagner <erleasem@syr.edu>; mjwa~syle@maxwell.syr.edu; rmbaumg@syr.edu; scp@athletics.pitl.edu; 

saa01@pitt.edu; dsant~athletics.pitt.edu; Dan Bartholomae <dbartholomae@aflaletics.pitt.edu>; Hemmn, Amy S 

<aj ~hae@email.unc.edu>; Bubba Cmmingham (bubbac@uncaa.unc.edu); Craig Littlepage (cld9e@virginia.edu); Dan Radakovich 

(drad@gatech.edu); Debbie Yow (d yow@ncsu.edn); Gene DeFilippo (Gene.d@bc.edu); Jim Weaver (weaverj@vt.edn); Kevin 

Anderson (kevina@umd.edu); Kevin White (kwhite@duaa.duke.edu); Randy Spetman (rspetman@fsu.edu); Ron Welhnan 

(wellmaru@wfu.edu); Shawn Eichorst (sme@miami.edu); Terry Don Phillips (ptelD~@clemson.edu); Carolsa~ Callahan (cmc@ilginia.edu); 

Clyde McCoy (cmccoy@~ned.miami.edu); Janie Hodge (hodge@clemson.edu); Laa~" Killough (larry@vt.edn); Broome, Lissa L 
<lbl~oome@email.unc.edu~; Martha Putallaz PhD (pntallaz@duke.edu); Marvin P. Dawkins (mdawkins@miami.edu); Nicholas Hadley 

(Hadley@umd.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edn); Richard D Cam~ichael (cannicha@wfu.edu); Robert Taggart Jr. 

(robert.taggart~bc.edu); Sam Pardue (sam~pardue@ncsu.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edn); Barbara Kennedy-Dixon 

(kbarbar@clemson.edu); Barbara ~Valker (walkerbg@wfu.edu); Beth Miller (bmiller@uncaa.unc.edu); Jaclyn Jacki Silar 
(jsilar@duaa.duke.edu); Jane Miller (im2y@irginia.edu); Jennit~r Strawley (i.strawley@mi~mi.edu); Jody Mooradian (moomdjo@bc.edu); 

Lori Ebihara (lebihara@umd.edu); Michelle Lee (michellelee@ncsu.edu); Sharon McCloskey (smcclosk@vt.edu); Theresa Wenzel 

(twenzel@athletics.gatech.edu); Vanessa Fuchs (vfuchs@admin.igu.edu); Amy ttemaan (aj schae@uncaa.unc.edu); Carly Pariseau 

(carly.pariseau@be.edu); Carrie Doyle (carrie doyle@ncsu.edu); Cindy Hartmann (chartmann@duaa.duke.edu); Dan Trump 

(dtrump@umd.edn); David Reed (reed@miami.edn); Eric Banmgartner (emb8p@irginia.edu); Jerome Rodgel5 

(jrodgers@athletics.gatech.edn); Stephanie Ellison (saellis@clemson.edu); Ti~n Parker (tparker@vt.edu); Todd Hailston (hairstc@wfu.edu) 

Swofford, John <jswofibrd@theacc.olg>; Elliott, Jeff<jelliott@theacc.org>; Finch, Nora Lymi <nlfinch@theacc.org>; Brown, Shamaree 

<sbrown@theacc.org>; HaitlL Tracey <thaith@theacc.orgv; DiAmico, Cecelia <cdiamico@theacc.orgv 

Job posting - Assistant Commissioner for Compliance and Governance 

Job Posting- Assistant Comm for Compliance and Gov.vdf 

:~d 
As you may be awaxe, Lindsey Babcock ha~s accepted a position at Kansas State University and will be leaving the ACC next month. ’Ibis is exciting news for Lindsey and 
her family and ~,e will greatly iniss the inany contributions she has made to our league over *Jae last eight years. 
With her impending departure, I have posted the attached job to fill her spot. Please forwaxd to anyone you feel may be qualified ~md interested ha the position. If you have 
any questions related to the position, please tEel free to contact tne at any time. Thanks and have a great weekend. 
Brad Hostetter 
Senior Associate Commissioner 
ComplianceiGovernance/ttuman Resources 
Atlamic Coast Conference 
Em~l: bhost et~ er(a)~t heacc:or~ 
Phone: 336-854-8787 
Fax: 336-369-0065 



Atlantic Coast Conference 
Assistant Commissioner for Compliance & Governance 

The Atlantic Coast Conference is seeking a college gradnate candidate (master’s degree preferred) with at least five years of 
working experience at a Division I institution or conference office in the area of NCAA Compliance and Governance. The 
successful candidate will be solution-oriented with excellent written and verbal conunnnication skills and will have 
demonstrated initiative and collaboration with various constituents. Candidates must be proficient with technolo~r, creative in 
providing solutions to complex and sensitive issues and be able to work independently and in a team setting to efficiently meet 
established goals and deadlines. Reporting directly to the Senior Associate Conunissioner, the Assistant Conunissioner will be 
responsible for the following: 

Compliance 

Prima~ liaison between ACC institutional compliance staff and the NCAA staff for interpretive and 

legislative inquiries. 

Prima~ contact for ACC institutional compliance staff for ACC interpretive inquiries. 

Primary contact with the NCAA Eligibility Center. 

Edit, publish and distribute the ACC Manual yearly. 

Coordinate and conduct monthly conference calls and in-person meetings with the ACC compliance 

coordinators. 

Coordinate and administer coaches’ certification exams and reviews on campus. 

Assist in educating conference personnel on NCAA legislation. 

Assist in the distribution, collection and filing of compliance related paperwork. 

Schedule, organize and assist in conducting compliance reviews at all ACC member institutions. 

Administer and/or facilitate processing of select NCAA and ACC waivers. 

Submit level II seconda~ violations and maintain records of all level I and II secondary violations reported 
by member institutions. 

o Coordinate and conduct the ACC Summer Compliance Workshop even other year. 

Participate in monthly CCACA conference calls and yearly in-person meetings. 

Governance 
Assist with liaison responsibilities to the ACC Faculty Athletics iRepresentatives. 

¯ Assist in preparing materials for conference meetings of the Faculty Athletics Representatives, Athletics 

Directors and Senior Woman Administrators, attend meetings, prepare and maintain meeting minutes and 

distribute minutes throughout the conference. 

~ Assemble, distribute and monitor proposed NCAA legislation. 

¯ Assist in drafting and submitting ACC sponsored proposed NCAA legislation. 

~ Assist with compliance related activities during all conference governance meetings. 

¯ Perform other duties as assigned by the Commissioner and/or Senior Associate Commissioner for 

Compliance and Governance. 



Salary. will be commensurate with experience. Review of applicants will begin immediately and will continue until 
position is filled. Applications from women and minorities are encouraged. 

To apply, send cover letter and resume via email to Brad Hostetter, Senior Associate Commissioner, at 
bhostetter@theacc.org: 

Atlantic Coast Conference 
4512 Weybridge Lane 
Greensboro, NC 27407 



Gene DeFilippo: Program Accomplishments the Last 15 Years 

Boston College transitioned to full membership in the Atlantic Coast Conference. 

The academic record of BC’s athletics teams have become a source of immense pride. Last year, 

BC, along with Duke University, tied for second in the nation for overall Graduation Success Rate 

(GSR) in all sports among FBS schools. 

Twenty-one BC sports teams received a perfect GSR score of 100, the most teams with a perfect 

score of any FBS athletics program in the country. This marked the third consecutive year the 

Eagles recorded the most perfect scores among their FBS counterparts. 

The football team enjoyed the most successful period in its history, earning back-to-back trips to 

the ACC Championship game (1997, 1998) and 12 consecutive postseason bowl games, 
capturing 103 victories during that streak. 
BC won 88 games from 2000-09, tying Auburn and Southern California for 11th among all teams 

in college football. 

The Eagles have enjoyed record-breaking success in men’s and women’s basketball and men’s 

and women’s soccer. 
The men’s ice hockey team has won four NCAA championships (2001, 2008, 2010, 2012) and has 
competed in five of the last seven national championship games. 
The sailing team has won 11 national team or individual titles in the past five years. 
Donations to the Flynn Fund have increased from $5.3 million in FY 1998 to more than $20 

million this past fiscal year. 

In the last two years, there have been 87 commitments of $100,000 or more. 

In 2010, BC’s Student-Athlete Advisory Committee was awarded the National SAAC Award of 

Excellence in recognition of its community service efforts. 

Boston College is one of only three BCS institutions that have never been found guilty of a major 

NCAA violation in any sport (along with Stanford and Northwestern). 
Boston College has invested millions in facilities upgrades, including the $27 million Yawkey 

Athletics Center and multi-million dollar renovations to Conte Forum, Alumni Stadium and the 
soccer, field hockey and lacrosse facilities on the Newton campus. 



Quote from Boston College President William P. Leahy, S.J., on Gene DeFilippo: 
"Gene devoted himself to building a strong, successful athletics program, one that reflected BC;’s 

commitment to quality academics and institutional integrity. Doing that has been his passion and joy, 

and the BC community, particularly our student-athletes, have benefitted immensely from his care, 

advice and hard work." 

Quote from Boston College Football Coach Frank Spaziani on Gene DeFilippo: 
Gene has been a great boss and an outstanding leader for our athletics program. Beyond that, he has 

been a great friend. The school and I will miss him. I wish him nothing but the best., 

Quote from Boston College Men’s Basketball Coach Steve Donahue on Gene DeFilippo: 

"What Gene has meant to Boston College is hard to put into words. He reinvented the Athletics 

Department in his 1S years as AD; everything we have is based on Gene’s vision. It’s very rare that you 

find someone who has the vision and the guts to follow it. He is going to be missed." 

Quote from Boston College Men’s Ice Hockey Coach Jerry York on Gene DeFilippo: 

"We have had an outstanding run at Boston College and 6ene has been terrific for our hockey program. 

We’ve had a remarkable working relationship. I wish him the best of luck as he begins a new chapter in 

his life." 

Quote from ACC Commissioner John Swofford on Gene DeFilippo: 

"Gene has been a positive figure in the college sports landscape for a long time - a veteran and highly 

respected AD and a national leader. His contributions to BC, the ACC and nationally are too numerous 

to name. Gene is a great friend and colleague. We will miss him around the ACC table." 

Quote from former All-America linebacker Luke Kuechly on Gene DeFilippo: 

"in my time at Boston College, ’Coach Rip’ not only provided us with the necessary resources to be 

successful in our sport but he also took the time to individually meet each student-athlete. His love for 

being AD was easily seen in his passion and support of the sports and student-athletes at Boston 

College. BC will miss the energetic personality of ’Coach Flip’." 



FFom: 

Sent: 

To: 

Subject: 

Atlantic Coast Conference <accmeeting@theacc.org> 

Saturday, August 25, 2012 8:50 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

October Conference Meeting Confirmation 

Dear Lissa, 

Thank you for registering for the Atlantic Coast Conference October 2012 meeting. 

Your request for: 

Room Type: King 

On: 

Monday, October 1 
Tuesday, October 2 

has been received. 

You are also registered for: 

Hospitality Reception on Monday, October 1: Yes 
Breakfast on Tuesday, October 2: Yes 
Reception/Dinner on Tuesday, October 2: Yes 
Breakfast on Wednesday, October 3: Yes 
Lunch on Wednesday, October 3: Yes 

If any changes are required, please contact Susan Anthony at santhony@theacc.org. 



Frolil: 

Sent: 

To: 

Subject: 

Swofford, John <j swofford@theacc.org> 

Monday, August 27, 2012 3:34 PM 

AllACCStaff <a]laccstaff@theacc.org>; Bubba Cunningham <bubbac@uncaa.unc.edtr~; Craig Littlepage (ckl9e@vivginia.edu); Da~ 

Radakovich (drad@athletics.gatech.edu); Daryl Gross ~<tjgross@syr.edu>; Debbie Yaw (d~vow@ncsu.edu); Gene DeFilippo 

(Gene.d@bc.edu); Jim Weaver (weavelj@vt.edu); Kevin Anderson (kevin~r@ umd.edu); Kevin White (kwhite@duaa.duke.edu); Randy 

Spetman (rspet~nan@fsu.edn); Ran Wellman (wellman@~vfu.edu); Shawn Eichorst (sme@mia~d.edu); Steve Pederson 

<spederson@athletics.pitt.edu:>; ’Ferry. Don Phillips (pterry@clemson.edu); Carolyn Cdllahan (cmc@virginia.edu); Clyde McCoy 

(cmccoy@med.miami.edu); Jaaaie Hodge (hodge@clemson.edu); Laa~" Killongh (lm~’@t.edu); Broolne, Lissa L 

<lbroome@email.unc.edu>; Martha PutaJdaz PhD (putallaz@duke.edu); Nicholas Hadley (Hadley@umd.edu); Pamela 

Perrewe’ (pperrewe@cob.fsu.edu); Richald D Carmichael (carmich@wfu.edu); Robert Taggart Jr. (robert.tagga~bc.edu); Sam Pardue 

(samApardue@ncsu.edu); She Am~ Allen (sne.bidstmp@chbe.gatech.edu); Allison Rich (arich@fsu.edu); Barbara Kenned.v-Dixon 

(kbarbar@clemson.edn); Barbara Walker (walkerbg@wfu.edu); Beth Miller (bmille@uncaa.unc.edu); Connie Nickel 

(cnickel@miami.edu); Jaclyn Jacld Silar (jsilar~duaa.duke.edu); Jane Miller (jm2y@virginia.edu); Jody Mooradian (mooradjo@bc.edn); 

Laura Fellah (lI~llon@umd.edu); Michelle Lee (michellelee@ncsu.edu); Sharon McCloskey (smcclosk@vt.edu); Theresa Wenzel 

(twenzel@athletics.gatech.edu) 

Chair of ADs tbr 2012-13. 

With Gene DeFilippo’s upcoming retirement, we have a void in the Chair of the ADs. I asked Craig Littlepage if he would continue in that role for a second year, and 

he graciously has agreed to do so. This should bring a continuity that will be helpful to Bob Taggart in his role as President of the Conference this year, as well as to 

the ADs and SWAs which, of course, Jodi Mooradian will chair. Good luck to each of you as the fall sports season moves into full throttle this weekend. Best 

regards, John 



From: 

Sent: 

To: 

Cc: 

Subject: 

Attach: 

Yakola, Amy <ayakola@theacc.org> 

Wednesday, September 12, 2012 9:44 AM 

AllACCStaff <allaccstaff@theacc.org>; Steve Pederson <scp57@pitt.edu>; Daryl Gross 
(djgross@syr.edu); Michael Wasylenko <mwasylenko@maxwell.syr.edu>; Susan 
Albrecht <saa01 @pitt. edu>; Donna Sanft <dsanft@athletics.pitt. edu>; Renee Mack 
Baumgartner <rmbaumga@syr.edu>; ’Nordenberg, Mark’ <norden@pitt.edu>; 
’ncantor@syr.edu’; Carolyn Callahan (cmc@virginia.edu); Janie Hodge 
(hodge@clemson.edu); Larry Killough (larry@vt.edu); Broome, Lissa L 
<lbroome@email.unc.edu>; Martha Putallaz PhD (putallaz@duke.edu); Marvin P. 
Dawkins (mdawkins@miami.edu); Nicholas Hadley (Hadley@umd.edu); Pamela 
Perrewe’ (pperrewe@cob.fsu.edu); Richard D Carmichael (carmicha@wfu.edu); Robert 
Taggart Jr. (robert.taggart@bc.edu); Sam Pardue (sam~ardue@ncsu.edu); Sue Ann 
Allen (sue.bidstrup@chbe.gatech.edu); Bubba Cunningham (bubbac@uncaa.unc.edu); 
Craig Littlepage (ckl9e@virginia.edu); Dan Radakovich (drad@gatech.edu); Debbie 
Yow (d~vow@ncsu.edu); Gene DeFilippo (Gene.d@bc.edu); Jim Weaver 
(weaverj@vt.edu); Kevin Anderson (kevina@umd.edu); Kevin White 
(kwhite@duaa.duke.edu); Randy Spetman (rspetman@fsu.edu); Ron Wellman 
(wellmanr@wfu.edu); Shawn Eichorst (sme@miami.edu); Terry Don Phillips 
(pterry@clemson.edu); Barbara Kennedy-Dixon (kbarbar@clemson.edu); Barbara 
Walker (walkerbg@wfu.edu); Beth Miller (bmiller@uncaa.unc.edu); Jaclyn Jacki Silar 
(j silar@duaa.duke.edu); Jane Miller (jm2y@virginia.edu); Jennifer Strawley 
(j .strawley@miami.edu); Jody Mooradian (mooradjo@bc.edu); Lori Ebihara 
(lebihara@umd.edu); Michelle Lee (michelle_lee@ncsu.edu); Sharon McCloskey 
(smcclosk@vt.edu); Theresa Wenzel (twenzel@athletics.gatech.edu); Vanessa Fuchs 
(vfuchs@admin.fsu.edu); Anthony Bennett (coachbennett@virginia.edu); Brad Brownell 
(brownel@clemson.edu); Brian Gregory (bgregory@athletics.gatech.edu); J Leonard 
Hamilton (jlhamilton@fsu.edu); James Johnson (shspradl@vt.edu); Jeff Bzedlik 
(heflinlg@wfu.edu); Jim Larranaga (coachl@miami.edu); Mark Gottfried 
(m_gottfried@ncsu.edu); Mark Turgeon (mturgeon@umd.edu); Michael Krzyzewski 
(gbbrown@duaa.duke.edu); Roy Williams (nlynch@uncaa.unc.edu); Steve Donahue 
(stephen.donahue@bc.edu); Brenda Frese (bfrese@umd.edu); Dennis Wolff 
(djwolff@vt.edu); Erik Johnson (erik.s.johnson@bc.edu); Itoro Coleman 
(icolema@clemson. edu); Jennifer Hoover (hooverj m@wfu.edu); Joanne Boyle 
(Jb4xd@virginia.edu); Joanne P. McCallie (jpmccallie@duaa.duke.edu); Katie Meier 
(coachmeier@miami.edu); Kellie Harper (kellie_harper@ncsu.edu); MaChelle Joseph 
(mj oseph@athletics.gatech, edu); Sue Semrau (ssemrau@mailer.fsu. edu); Sylvia Hatchell 
(shatchell@uncaa.unc.edu); A1 Golden <mschneider@miami.edu>; Dabo Swinney 
<edougla@clemson.edu>; David Cutcliffe <dcutcliffe@duaa.duke.edu>; Frank Beamer 
<clarkd@vt.edu>; Frank Spaziani <boggsb@bc.edu>; Jim Grobe <grobejb@wfu.edu>; 
Jimbo Fisher <jjfisher@fsu.edu>; Larry Fedora <mjoines@uncaa.unc.edu>; Mike 
London <mlondon@virginia.edu>; Mike London <dkirby@virginia.edu>; Paul Johnson 
<tanton@athletics.gatech.edu>; Randy Edsall <redsall@umd.edu>; Tom O’Brien 
<natalie_brincefield@ncsu.edu>; Charles W. Steger <steger@vt.edu>; Donna Shalala 
<dshalala@miami.edu>; Eric Barron <ebarron@fsu.edu>; G.P. Bud Peterson 
<bud.peterson@gatech.edu>; Thorp, Holden <holden_thorp@unc.edu>; James F Barker 
<jbarker@clemson.edu>; Nathan O. Hatch <hatch@wfu.edu>; Randy Woodson 
<Randy_Woodson@ncsu.edu>; Richard H. Brodhead <richard.brodhead@duke.edu>; 
Teresa A. Sullivan <president. sullivan@virginia.edu>; Wallace D. Loh 
<lohw@umd.edu>; William P. Leahy <leahy@bc.edu> 

Swofford, John <j swofford@theacc.org> 

Today’s Announcement 

ACC-Notre Dame.pdf 



At 10:00 am we will distribute a press release from our office announcing the University of Notre 
Dame as a new member of the Atlantic Coast Conference. 

In advance of the release, we’ve also included a series of message points (at the bottom) that may be 
helpful to you and your staff. 

Finally, later today we will host a press conference followed by a media teleconference. Details on 
both will be forthcoming. 

FOR IMMEDIATE RELEASE 
September 12, 2012 
Complete release: http://bit.lv/ACC-ND-091212 

ACC Accepts Notre Dame as New Member 
!ri5"h to become ISth member of the !eague 

GREENSBORO, N.C. The Atlantic Coast Conference Council of Presidents has unanimously voted to accept 

the University of Notre Dame as a new member. The Irish will compete as full members in all conference 

sponsored sports with the exception of football which will play five games annually against league programs. 

"We are committed to keeping the Atlantic Coast Conference a vibrant and competitive league dedicated to 

ensuring the appropriate balance of academics, athletics and integrity," said the ACC Council of Presidents in a 

joint statement. "The addition of Notre Dame further strengthens the rich tradition and culture of the ACC as 

well as allowing for future academic collaboration and we enthusiastically welcome them into the league." 

"The ACC was founded on the cornerstones of balancing academics, athletics and integrity," said Atlantic Coast 

Conference Commissioner John Swofford. "Our partnership with Notre Dame only strengthens this long- 

standing commitment. Notre Dame enhances the league’s unique blend of public and private institutions that are 

international in scope. The collective alumni and fan bases cover the entire country with exceptionally strong 

roots up and down the Atlantic Coast. This is a terrific milestone in the evolution of the ACC and showcases 

tremendous solidarity and vision by our Council of Presidents." 

"The ACC is composed of some of the most highly respected universities in the country, and we at Notre Dame 

look forward to joining them," said Notre Dame President, Rev. John I. Jenkins, C.S.C. "With a mix of institutions 

many of which are also private, similar to Notre Dame in size, and committed to excellence in research and 

undergraduate education the ACC is an exceptionally good fit for us academically, as well as athletically." 

"We have monitored the changing conference landscape for many months and have concluded that moving to 

the ACC is the best course of action for us," said Jack Swarbrick, Notre Dame Vice President and Director of 

Athletics. "We are able to maintain our historic independence in football, join in the ACC’s non-BCS bowl 

package, and provide a new and extremely competitive home for our other sports." 

With the addition of Notre Dame, the ACC’s future membership includes 11 institutions ranked among the top 58 



in the 2013 U.S. News & World Report survey of "America’s Best Colleges", more than any other conference 

also competing at the highest level athletically. 

In addition to extending an invitation to Notre Dame, the Council of Presidents voted to increase the conference 

exit fees to three times the annual operating budget. Currently this would equate to an exit fee of over $50 

million. 

About the Atlantic" Coast Conference." 

The Atlantic Coast Conference is now in its 60th year of competition, the ACC has long enjoyed the reputation 

as one of the strongest and most competitive intercollegiate conferences in the nation. Since the league’s 

inception in 1953, ACC schools have captured 127 national championships, including 67 in women’s competition 

and 60 in men’s. In addition, NCAA individual titles have gone to ACC student-athletes 145 times in men’s 

competition and 104 times in women’s action. For more information, visit theACC.com. 

Contact: Amy Yakola, ACC Senior Associate Commissioner/Public Relations and Marketing 

ayakola@theacc.org 

Message Points following the ACC’s Announcement of Notre Dame’s Membership 

¯ The ACC was founded on the cornerstones of balancing academics, athletics and integrity and the addition 

of Notre Dame only strengthens this long-standing commitment. 

¯ Academically, Notre Dame enhances the league’s unique blend of public and private institutions that are 

international in scope. 

¯ In terms of athletics, the Irish have marquee programs that boast great tradition and success. 

¯ The collective alumni and fan bases of our conference will become even stronger in covering the entire 

country with exceptionally strong roots up and down the Atlantic Coast. 

¯ The addition of Notre Dame and the increase in exit fees are each symbolic of the tremendous solidarity, 

vision and long-term stability of the ACC. 

¯ Notre Dame will compete in all sports with the exception of football, which will play five games annually 

against league opponents. 

¯ ACC Football will continue to compete in divisions that remain balanced. Basketball, which does not 

compete in divisions, will use a 15 team schedule model. 

¯ There is no plan for additional expansion beyond 15 members. 

¯ We will be respectful and allow Notre Dame and the Big East work out the details and timeline as to when 

they become a competing member. 

¯ The Council of Presidents voted to increase the conference exit fees to three times the annual operating 



budget which currently would equate to an exit fee of over $50 million. 

The conference affiliation between the ACC and Notre Dame is tLnique. It’s a hybrid that allows Notre Dame 

the ability to preserve their football independence while integrating them into our league by playing five 

ACC games annually and joining in the ACC’s non-BCS bowl package. Previous conference affiliation for 

Notre Dame required no annual commitment for football. 

If Notre Dame were to relinquish their independence at any point during the remaining length of our 

multimedia contract, they have agreed to join the ACC. 

Of the ACC’s future 15 member league, 11 schools rank among the top 58 institutions in the 2013 U.S. 

News & World Report survey of "America’s Best Colleges", more than any other conference also competing 

at the highest level athletically. The next closest conference features six institutions in the top 58. 



ATLANTIC COAST CONFERENCE 
OFFICE OF THE COMMISSIONER 

ACC Accepts Notre Dame as New Member 

GREENSBORO, N.C. - The Atlantic Coast Conference Council of Presidents has unanimously voted to accept the University of 

Notre Dame as a new member. The Irish will compete as full members in all conference sponsored sports with the exception of 

football which will play five games annually against league programs. 

"We are committed to keeping the Atlantic Coast Conference a vibrant and competitive league dedicated to ensuring the appropriate 

balance of academics, athletics and integrity," said the ACC Council of Presidents in a joint statement. "The addition of Notre Dame 

further strengthens the rich tradition and culture of the ACC as well as allowing for future academic collaboration and we 

enthusiastically welcome them into the league." 

"The ACC was founded on the cornerstones of balancing academics, athletics and integrity," said Atlantic Coast Conference 

Commissioner John Swofford. "Our partnership with Notre Dame only strengthens this long-standing commitment. Notre Dame 

enhances the league’s unique blend of public and private institutions that are international in scope. The collective alumni and fan 

bases cover the entire country with exceptionally strong roots up and down the Atlantic Coast. This is a terrific milestone in the 

evolution of the ACC and showcases tremendous solidarity and vision by our Council of Presidents." 

"The ACC is composed of some of the most highly respected universities in the country, and we at Notre Dame look forward to 

joining them," said Notre Dame President, Rev. John I. Jenkins, C.S.C. "With a mix of institutions - many of which are also private, 

similar to Notre Dame in size, and committed to excellence in research and undergraduate education - the ACC is an exceptionally 

good fit for us academically, as well as athletically." 

"We have monitored the changing conference landscape for many months and have concluded that moving to the ACC is the best 

course of action for us," said Jack Swarbrick, Notre Dame Vice President and Director of Athletics. "We are able to maintain our 

historic independence in football, join in the ACC’s non-BCS bowl package, and provide a new and extremely competitive home for 

our other sports." 
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MAIN PHONE: (336) 854-8787 ¯ ADVANCED MEDIA/COMMUNICATIONS PHONE: (336) 851-6062 
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With the addition of Notre Dame, the ACC’s future membership includes 11 institutions ranked among the top 58 in the 2013 U.S. 

News & World Report survey of"America’s Best Colleges", more than any other conference also competing at the highest level 

athletically. 

In addition to extending an invitation to Notre Dame, the Council of Presidents voted to increase the conference exit fees to three 

times the annual operating budget. Currently this would equate to an exit fee of over $50 million. 

About the Atlantic Coast Conference: 

The Atlantic Coast Conference is now in its 60th year of competition, the ACC has long enjoyed the reputation as one of the strongest 

and most competitive intercollegiate conferences in the nation. Since the league’s inception in 1953, ACC schools have captured 127 

national championships, including 67 in women’s competition and 60 in men’s. In addition, NCAA individual titles have gone to ACC 

student-athletes 145 times in men’s competition and 104 times in women’s action. For more information, visit theACC.com. 

Contact: Amy Yakola, ACC Senior Associate Commissioner/Public Relations and Marketing 

ayakola@theacc.org 



Sent: 

To: 

Brown, Shamaree <sbrown@theacc.org> 

Thursday, October 11, 2012 3:22 PM 

Subject: 

Attach: 

FW: ACC Futures Internship Proglam Nolninations 

Memo Oct. 2012.docx; Instructions for Using INTRANET THEACC ORG (2).pdf 

Subject: ACC Futures Internship Program Nominations 

Attached is the memo and instructions for the upcoming Futures Internship Interviews that will take place January 28 & 29, 20;13 at the Grandover Resort and 

Conference Center. Please note that the deadline to submit applications is Monday, November 26~ 2012. 

Please let Shamaree Brown or me know should you have any questions. 

Thank you, 

Trace?, g. Haith 

Atlm~tic Coast Cont~rence 

4512 Weybridge Lane 

Greensboro, NC 27407 

Telephone: (336) 369-4643 

Facsimile: (336) 369-0065 

Email: thaifla(~theacc.org 



FFom: 

Sent: 

To: 

Subject: 

Atlantic Coast Conference <santhony@theacc.org> 

Tuesday, November 27, 2012 8:27 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Winter Conti~rence Meeting Confirma’don 

Dear Lissa, 

Thank you for your Atlantic Coast Conference Winter 2013 meeting registration. 

The following room request has been received: 

Room Preference: King 

For: 
Wednesday, February 30: Yes 
Thursday, February 31: Yes 
Friday, February 3: Yes 

You are also registered for: 

Lunch from 12:00 noon - 1:00 p.m. on Wednesday, January 30: No 

Reception from 7:30 - 10:30 pm on Wednesday, January 30: Yes with my spouse/guest 

Breakfast from 7:00 - 9:30 am on Thursday, January 31: Yes with my spouse/guest 

Cocktail reception/dinner from 6:15 - 9:00 pm on Thursday, January 31: Yes with my 
spouse/guest 

Reception/dinner from 9:00 - 10:30 pm on Thursday, January 31: Yes with my 
spouse/guest 

Breakfast from 7:00 - 9:30 am on Friday, February 1: Yes with my spouse/guest 

Reception/dinner on Friday, February I: Yes with my spouse/guest 

If any changes are required after December 14, please contact Susan Anthony at 

santhony@theacc.org. 



FFom: 

Sent: 

To: 

Subject: 

Atlantic Coast Conference <santhony@theacc.org> 

Wednesday, November 28, 2012 11:32 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Winter Conti~rence Meeting Confirma’don 

Dear Lissa, 

Thank you for your Atlantic Coast Conference Winter 2013 meeting registration. 

The following room request has been received: 

Room Preference: King 

For: 
Wednesday, January 30: Yes 
Thursday, January 31: Yes 
Friday, February 1:Yes 

You are also registered for: 

Lunch from 12:00 noon - 1:00 p.m. on Wednesday, January 30: No 

Reception from 7:30 - 10:30 pm on Wednesday, January 30: Yes with my spouse/guest 

Breakfast from 7:00 - 9:30 am on Thursday, January 31: Yes with my spouse/guest 

Cocktail reception/dinner from 6:15 - 9:00 pm on Thursday, January 31: Yes with my 
spouse/guest 

Reception/dinner from 9:00 - 10:30 pm on Thursday, January 31: Yes with my 
spouse/guest 

Breakfast from 7:00 - 9:30 am on Friday, February 1: Yes with my spouse/guest 

Reception/dinner on Friday, February 1: Yes with my spouse/guest 

If any changes are required after December 14, please contact Susan Anthony at 

santhony@theacc,org. 





TO: 

FROM: 

SUBJECT: 

ATLANTIC COAST CONFERENCE 

OFFICE OF THE COMMISSIONER 

MEMORANDUM 

ACC Compliance Directors 

Matt Burgemeister, Assistant Commissioner 

2013 ACC Summer Compliance Workshop 

April 18, 2013 

The third ACC Compliance Workshop will be held June 25-26, 2013, at the Sheraton Hotel and Koury 
Convention Center in Greensboro, NC. The workshop will begin at 1:00 p.m. on Tuesday and will conclude by 

noon on Wednesday. Additionally, the Compliance Directors and Academic Support Directors will have 

meetings on Tuesday morning from 10:00 a.m to 12:00 noon. 

The ACC will provide travel expenses (transportation, lodging and meals) for five (5) individuals per member 

institution to attend the workshop; however, institutions may bring additional individuals at their own expense. 

As with past workshops, it is expected that the five paid individuals include one person from the following 
areas: financial aid, eligibility certification, academics, compliance and one additional. The five hotel rooms 

paid for by the conference will be direct billed. All additional travel expenses for those five individuals will be 

reimbursed upon submission of original receipts to the conference office. A reception Tuesday evening and 
breakfast Wednesday morning will be provided for all workshop participants. 

A block of rooms has been reserved at the Sheraton Hotel. Each institution should make their respective 

resetarations by contacting the hotel directly at 800-242-6556 no later than Friday, May 17, 2013. Make sure 

to mention that you are with the "ACC Workshop" for the conference rate of $135 plus tax. 

Make your flight reservations as soon as possible to either the Greensboro (PTI) airport or the Raleigh/Durham 
(RDU) airport. The Sheraton offers shuttle service from PTI by using the courtesy phone in the baggage claim 

area located on the lower level. There may be a short wait time as the shuttle only holds 4-6 guests at one time. 

Other shuttle and transportation options are available and are located near baggage claim in the lower level of 
the terminal building. The conference will reimburse the cost of one rental car per institution from RDU, but 

not from PTI. 

Please use the enclosed form to identify individuals planning to attend no later than May 17, 2013. If you have 

any questions or concerns please feel free to contact me or Tracey iHaith (336-369-4643 or thaith@theacc.org). 

I look forward to seeing you in Greensboro. Thank you. 

Faculty Athletics Representatives 

Brad Hostetter, Senior Associate Commissioner 
Tracey Haith, Administrative Assistant 

ATLANTIC COAST CONFERENCE ¯ 4512 WEYBRIDGE LANE ¯ GREENSBORO, NC 27407 . (336) 854-8787 

MEDIA RELATIONS & VIDEO SERVICES (336) 851-6062 ° MEDIA RELATIONS Fz~ (336) 854-8797 ¯ ADMINISTRATION FAX (336) 316-6097 

BOSTON COLLEGE ¯ CLEMSON LSN-IVERSITY ¯ DUKE L2qlVERSITY ¯ FLORIDA STATE LSN-IVERSITY ¯ GEORGIA INSTITUTE OF TECttNOLOGY 

L2"~-IVERSITY OF MARYLAND ¯ L2"~-IVERSITY OF MIAMI ¯ U2<IVERSITY OF NORTH CAROLINA ¯ NORTH CAROLINA STATE L2"~-IVERSITY 

U2<IVERSITY OF VIRGINIA ¯ VIRGINIA POLYTECHNIC INSTITUTE AND STATE UNIVERSITY ¯ WAKE FOREST U2<IVERSITY 



ACC Student Assistance Fund Guidelines 

The Student Assistance Fund (SAF) is distributed yearly by the NCAA through the Conference Office. 
The SAF distribution ~vill be sent from the ACC Office to institutions in early September. Funds from 
SAF should be used to support direct benefits to student-athletes. Institutions are encouraged to use the 
funds for student-athletes who show a financial need as a priority. Further, Article II of the General 
Policies & Procedures in the ACC Manual specifies that "ACC member institutions should avoid use of 
the fund in a manner that could be construed as attempting to gain a recruiting advantage or disadvantage 
another institution and should insure that all student-athletes have equal access to the fund." 

Listed below are the benefit areas in which the funds may be used for student-athletes. Any other uses of 
the funds should be approved by the Conference Office. 

The NCAA will collect information on fund uses and the number of Pell grant recipients for the fund at 
the conclusion of each academic year. All institutions should complete the SAF report on the NCAA 
Financial Reporting website no later than June 15 of each year. 

EDUCATIONAL EXPENSES AND FEES 
¯ Summer School 
,~ Fifth or Sixth Year Aid 
¯ International Student Fees and Taxes 
¯ Professional Program Testing 
,~ Expendable Supplies 
¯ Educational Supplies (e.g. laptop computers, cameras,Ipads, etc.) 
¯ Tutoring Services for Student-Athletes 
,~ Office Supplies 
¯ Other Educational Expenses or Academic Course Supplies 

HEALTH AND SAFETY EXPENSES 
¯ Insurance Premiums for Student-Athletes 
¯ Medical Expenses for Student-Athletes (not covered by another insurance program) 
¯ Dental/Vision Expenses for Student-Athletes (not covered by another insurance program) 
,~ Other Health and Safety Expenses 

PERSONAL OR FAMILY EXPENSES 
¯ Clothing Allowance 
¯ Emergency Travel for Student-Athletes, Spouses, and/or Dependents 
¯ Other Personal/Family Essential Expenses or Student-Athlete/Family Emergency Expenses 

IN STITUTIONAL ACADEMIC OR PROGRAMMING ENHANCEMENTS 
¯ Academic Achievement or Graduation Award 
¯ Academic Support Services (non-capital improvement) 
,~ Academic Recognition Programs 
¯ Student-Athlete Advisory Committee (SAAC) 
¯ Other Academic or Programming Expenses (e.g., leadership seminar) 

The SAF may not be used to finance salaries, grants-in-aid (other than summer school) for student- 
athletes with remaining eligibility, capital improvements, stipends and outside athletics development 
opportunities for student-athletes (e.g., participation in a sports camp or clinic, private sports-related 
instruction, greens fees, batting cage rental, outside foreign tour expenses). (NCAA Bylaw ] 6.11.1.13) 

For questions related to the Student Assistance Fund please contact: 

Shamaree Brown, Director of Student Programs and Compliance 

336-369-4642 Phone 

sbrown@theacc, org - email 



From: 

Sent: 

To: 

Haith, Tracey <thaith@theacc.ovg> 

Wednesday’, May- 8, 2013 10:53 AM 

Subject: 

Attach: 

I%V: Updated Spring Meeting Materials 

INSTRUCTIONS FOR USING INTRANET-May Mtg.docx; ROSTER.Pdf: Schedule of Events.pdt:, 0 Agenda TV May2013.pdt:, 0 - 

Agenda - FAR.pdf; $3 - Constitution & Bylaws Committee Minutes.pdf; 2May Meetings - 15 Team Materials.pall~, 0. Agenda joint 

busines May 2013.pdf 

SENT ON BEHALF OF BRAD HOSTETTER 
Ali 
~l~e materials for the Spring Meet~g have been updated with ~e following additions and updates: 

1. Updated roster of a~endees; 
2. Updated schedule of events mad Television Committee agenda noting the new time (1:00 p.m.) for the smut of ~e meeting; 
3. Updated F~ Agenda noting the sta~ tN~e of 7:30 a.m.; 
4. Updated FAR Supplement No. 3; 
5. New SWA Supplement No. 2: and 
6. Updated Joint Agenda 

Please visit the intranet site to save the new packet with fl~ese updates or print these items if so desired. ’Ihe updated items axe also a~ached in c~se you want to print from 
here aJ~d replace these ite~ns with your akeady printed ~natefials. ~y additional materials that m’e not included in this packet will be hamded out at the ~neeting(s). 
F~ally, the instructions tbr geeing to the materials m;e once again a~ached to this email. Please access the materials in the nex~ day to ensure that you have no technical 
dN]culties doing so. If you need any ~sistance, plebe let ~ne ~ow. 

Tracey I.. Haith 

At~antk: Coas~ Conf~renee 
4512 Weybridge Lane 

Telephone: (336) 369-~43 
Facsm~ite: (336) 369-0065 
Email: ~haith(aN~eacc.org 

i:~: ~cr~pt~on: ACC 20~2 Err~a~[Si,~lna~um 



ROSTER OF ATTENDEES 
ATLANTIC COAST CONFERENCE SPRING MEETING 

The Ritz-Carlton, Amelia Island, Florida 
May 2013 

BOSTON COLLEGE 
Taggart, Robert (Karen Taggart) ...................................... Faculty Athletics Representative 

Bates, Brad (Michele Bates) ............................................ Athletics Director 
Mooradian, Jody .............................................................. Senior Woman Administrator 
Addazio, Steve (Kathy Addazio) ..................................... Football Coach 

Donahue, Steve (Pamela Donahue) ................................. Men’ s Basketball Coach 

Johnson, Erik ................................................................... Women’ s Basketball Coach 

CLEMSON UNIVERSITY 
Janie Hodge (Blane Hodge) ............................................. Faculty Athletics Representative 

Radakovich, Dan (Marcie Radakovich) .......................... Athletics Director 
Kennedy-Dixon, Barbara (Mar~in Dixon) ...................... Senior Woman Administrator 
Swinney, Dabo (Kathleen Svvinney) ............................... Football Coach 

Brownell, Brad (Paula Brownell) .................................... Men’ s Basketball Coach 
Smith, Audra (Anthony Oliver) ....................................... Women’s Basketball Coach 

DUKE UNIVERSITY 
Putallaz, Martha ............................................................... Faculty Athletics Representative 

White, Kevin (Jane White) .............................................. Athletics Director 

Silar, Jacki (Lisa Wells) .................................................. Senior Woman Administrator 

Cutcliffe, David (Karen Cutcliffe) .................................. Football Coach 
Krzyzewski, Michael ....................................................... Men’ s Basketball Coach 

McCallie, Joanne ............................................................. Women’ s Basketball Coach 

FLORIDA STATE UNIVERSITY 
Perrewd, Pamela (Jerry Ferris) ........................................ Faculty Athletics Representative 
Spetman, Randy (Becky Spetman) .................................. Athletics Director 
Fuchs, Vanessa ................................................................ Senior Woman Administrator 

Fisher, Jimbo ................................................................... Football Coach 
Hamilton, Leonard ........................................................... Men’ s Basketball Coach 

Semrau, Sue ..................................................................... Women’ s Basketball Coach 

GEORGIA INSTITUTE OF TECHNOLOGY 
Allen, Sue Ann (Mark Allen) .......................................... Faculty Athletics Representative 
Bobinski, Mike (Jeanne Boyd) ........................................ Athletics Director 

Theresa Wenzel (Jim Ieraci) ............................................ Senior Woman Administrator 

Johnson, Paul (Susan Johnson) ........................................ Football Coach 
Gregory, Brian (Yvette Gregory) .................................... Men’s Basketball Coach 
Joseph, MaChelle ............................................................ Women’ s Basketball Coach 

UNIVERSITY OF LOUISVILLE 
Wise, Elaine (Barry Wise) ............................................... Faculty Athletics Representative 
Jurich, Tom (Terrilynn Jurich) ........................................ Athletics Director 
Hermann, Julie ................................................................. Senior Woman Administrator 
Strong, Charlie (Vicki Strong) ........................................ Football Coach 
Walz, Jeff ......................................................................... Women’ s Basketball Coach 



Roster (cont’ d) May 7, 2013 Page -2- 

UNIVERSITY OF lVLA~RYLAND 
Hadley, Nicholas ............................................................. Faculty Athletics Representative 
Mehrtens, Kelly ............................................................... Deputy Athletics Director 

Ebihara, Lori .................................................................... Senior Woman Administrator 
Edsall, Randy ................................................................... Football Coach 

Frese, Brenda (Mark Thomas) ......................................... Women’ s Basketball Coach 

UNIVERSITY OF MIAMI 
Dawkins, Marvin (Marva Dawkins) ................................ Faculty Athletics Representative 
James, Blake (Kelly James) ............................................ Athletics Director 
Strawley, Jennifer (Jane Strawley) .................................. Senior Woman Administrator 
Golden, A1 ....................................................................... Football Coach 
Larrafiaga, Jim (Liz Larrafiaga) ....................................... Men’s Basketball Coach 
Meier, Katie (Phyllis Skolak) .......................................... Women’s Basketball Coach 

UNIVERSITY OF N ORTH CAROLINA 
Broome, Lissa ( .................................... Faculty Athletics Representative 
Cunningham, Bubba ( ...................... Athletics Director 

Miller, Beth ..................................................................... Senior Woman Administrator 
Fedora, Larry ................................................................... Football Coach 
Williams, Roy ................................. Men’ s Basketball Coach 
Hatchell, Sylvi~ ................................. Women’ s Basketball Coach 

NORTH CAROLINA STATE UNIVERSITY 
Pardue, Sam ( .......................................... Faculty Athletics Representative 
Yow, Debbie .......................................... Athletics Director 
Lee, Michelle .......................................... Senior Woman Administrator 
Doeren, Dave .......................................... Football Coach 
Gottfried, Mark ................................................................ Men’ s Basketball Coach 
Moore, Wes ( ~ ............................................. Women’ s Basketball Coach 

UNIVERSITY OF NOTRE DAME 
Bellia, Tricia .................................................................... Faculty Athletics Representative 
Swarbrick, Jack (Kimberly Swarbrick) ........................... Athletics Director 
Conboy, Missy (Darby Mountford) ................................. Senior Woman Administrator 
Brey, Mike (Tish Brey) ................................................... Men’s Basketball Coach 

McGraw, Muffet (Matt McGraw) ................................... Women’s Basketball Coach 

UNIVERSITY OF PITTSBURGH 
Albrecht, Susan (John Albrecht) ..................................... Faculty Athletics Representative 

Pederson, Steve (Tami Pederson) .................................... Athletics Director 

Sanft, Donna (Elliott Sanft) ............................................. Senior Woman Administrator 
Chryst, Paul ..................................................................... Football Coach 
Dixon, Jamie .................................................................... Men’s Basketball Coach 

McConnell-Serio, Suzie (Pete Serio) .............................. Women’s Basketball Coach 
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SYRACUSE UNIVERSITY 
Wasylenko, Mike ............................................................. Faculty Athletics Representative 
Gross, Daryl (Lael Gross) ................................................ Athletics Director 
Baumgartner, Renee (Jackie Steinmann) ........................ Senior Woman Administrator 
Shafer, Scott (Melissa Shafer) ......................................... Football Coach 
Boeheim, Jim ................................................................... Men’ s Basketball Coach 
Hillsman, Quentin (Shandrist Hillsman) ......................... Women’s Basketball Coach 

UNIVERSITY OF VIRGINIA 
Callahan, Carolyn (Mike Caldwell) ................................ Faculty Athletics Representative 
Littlepage, Craig (Margaret Littlepage) .......................... Athletics Director 
Miller, Jane ...................................................................... Senior Woman Administrator 
London, Michael .............................................................. Football Coach 
Bennett, Tony (Laurel Bennett) ....................................... Men’s Basketball Coach 
Boyle, Joanne (Joan Boyle) ............................................. Women’s Basketball Coach 

VIRGINIA TECIt 
Killough, Larry (Irene Killough) ..................................... Faculty Athletics Representative 
Gabbard, Tom (Nancy Gabbard) ..................................... Associate Athletics Director 

Rudd, Lisa (John Rudd) ................................................... Senior Woman Administrator 
Beamer, Frank (Cheryl Beamer) ..................................... Football Coach 

Johnson, James (Kristin DeMarco) ................................. Men’s Basketball Coach 

Wolff, Dennis (JoAnn Wolff) .......................................... Women’s Basketball Coach 

WAKE FOREST UNIVERSITY 
Hatch, Nathan .................................................................. President 
Carmichael, Richard (Jane Carmichael) .......................... Faculty Athletics Representative 
Wellman, Ron (Linda Wellman) ..................................... Athletics Director 
Walker, Barbara ............................................................... Senior Woman Administrator 
Grobe, Jim (Holly Grobe) ................................................ Football Coach 
Bzdelik, Jeff (Nina Bzdelik) ............................................ Men’ s Basketball Coach 
Hoover, Jennifer (John Hoover) ...................................... Women’s Basketball Coach 

ATLANTIC COAST CONFERENCE 
Swofford, John (Nora Swofford) ............................................. Commissioner 
Elliott, Jeff (Amber Elliott) ...................................................... Sr. Associate CommissioneriAdnfin. & Finance 
Finch, Nora Lynn ..................................................................... Sr. Associate Commissioner/Women’s Basketball 
Hicks, Karl ............................................................................... Sr. Associate ComnfissioneriMen’s Basketball Op. 
Hostetter, Brad (Karen Hostetter) ............................................ Sr. Associate CommissioneriComplianceiGovernanceiHR 
iLynde, Tim ............................................................................... Sr. Associate Commissioner/Brand Marketing 
Strickland, Michael (Ashley Strickland) .................................. Sr. Associate ConmaissioneriFootball Op. 
Yakola, Amy ............................................................................ Sr. Associate Commissioner/Communications, PR 
Finn, Mike (Christie Finn) ....................................................... Associate ConunissioneriFootball Cormnunications 
Morrison, Brian ........................................................................ Associate Commissioner/Men’s Basketball Communications 
Pierce, Kris ...................................................................................... Associate ConunissioneriChampionships 
Burgemeister, Matt .................................................................. Assistant Commissioner/Compliance & Governance 
McBurney, Scott ...................................................................... Assistant Commissioner/Advanced Media 
Tario, Ben ................................................................................ Assistant Commissioner/Football/Multimedia/Legal Affairs 
Clougherty, John (Dorothy Clougherty) .................................. Coordinator/Men’s Basketball Officials 
Curtis, Charlene ....................................................................... Coordinator/Women’s Basketball Officials 
Rhoads, Doug (Denise Rhoads) ............................................... Coordinator/Football Officials 
Brown, Shamaree ..................................................................... Director/Student-Athlete Programs/Compliance 
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ATLANTIC COAST CONFERENCE (cont’d) 

Butler, Lee ............................................................................... Director/Championships 
Doughty, Allison ...................................................................... Director/Football OpsiEvent Management 
Hemdon, Lynne ....................................................................... Director/Business Operations 
Hecker, Brad ............................................................................ Director/Women’ s Basketball 
Koetters, Mary Beth ................................................................. Director/Men’s Basketball Operations 
Ufnowski, Amy ........................................................................ Associate Director/Communications 
Vollinger, Slim ......................................................................... Associate Director/Advanced Media 
Moore, iDonald ......................................................................... Assistant Director/Championships 
Davis, Georgia ......................................................................... Assistant Director/Women’s BasketballiSWA 
DiAmico, Cecelia ..................................................................... Executive Assistant to the Commissioner 
Anthony, Susan ........................................................................ Administrative AssistantiAdmin. & Finance 

ATLANTA 

PHILLIPS ARENA 
Feazell, Trey (Donna Feazell) 

SPORTS COUNCIL 
Chin, Ken 
Corso, Dan 

CHARLOTTE: 

CHARLOTTE COLLEGIATE FOOTBALL 
Early, Jubal (Tina Jubal) 

T1ME WARNER ARENA/BOBCATS 
Duffy, Bill (Cathy Duffy) 
Julian, Donna (David Julian) 

REGIONAL VISITORS AUTHORITY 
Crum, Mike (Kelly Crum) 
Murray, Tom 

GREENSBORO: 

COLISEUM COMPLEX 
Brown, Matt (Betty Ann Roscetti) 
Johnson, Scott (Heather Stanley-Johnson) 

CONVENTION & VISITORS BUREAU 

Fourrier, Henri (Melissa Fourrier) 
Pope, Ava (Peggy Chapman) 

SHERATON/KOURY CORP. 
Milani, Mo (Tammy Milani) 

SPORTS COMMISSION 
Cobb, Randy (Logan Cobb) 
Galloway, Hunter (Deborah Galloway) 
Strable, Kim (Cindy Strable) 

SPORTS COUNCIL 
Albright, Erik (Holly Albright) 
Gentry, Jim (Susan Gentry) 

TOURNAMENT HOSTS 
Beard, Richard (Susan Beard) 
Bush, Marc (Janis Bush) 
Martin, Tom 
Turner, Harrison (Martha Turner) 
Warren, Steve (Jane Warren) 

WASHINGTON FOOTBALL 
Ports, Russ 

ASSOCIATIONS & BUSINESSES 

APPEL SPORTS, LLC 
Appel, Evan 

AT&T (Corporate Champion) 
Artesiano, Mario 
Biernacki, Jay 
Kerr, Jamie 
Rachlin, Nicki (Team Epic) 
Woodfin, Chase (Team Epic) 
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BB&T (Corporate Champion) 
Brown, Emily 
Zifchak, Pete (Heather Zifchak) 

GATORADE (Corporate Champion) 
Prochaska, Tom 

GEICO (Corporate Champion) 
Mills, Drew (Mills Marketing) 

Ward, Ted (Joanne Medved) 

HAVOLINE (Corporate Champion) 
Daly, Laura 

LEARFIELD SPORTS 
Gowan, Steve 

NATIONAL COLLEGIATE ATHLETIC 
ASSOCIATION 

Ackerman, Val (consultant) 

NATIONAL FOOTBALL FOUNDATION 
Hatchell, Steve 

SPALDING 
Salay, John (Kim Salay) 

UNDERARMOUR 
Flynn, Shawn 

BOWLS 

ADVOCARE V 100 

Hubbard, John (Jane Hubbard) 
Setters, Mi ssy 

ALLSTATE SUGAR 

Hoolahan, Paul (Katherine Hoolahan) 
Batt, Jay (Andre~ Batt) 

AUTOZONE LIBERTY 
Ehrhart, Steve 

BELK 
Webb, Will (Sharon Webb) 

BOWL CHAMPIONSHIP SERIES 

Hancock, Bill (Nicki Hancock) 

CHICK-FIL-A 
Stokan, Gary (Tia Stokan) 

DISCO’v~R ORANGE 

Hertz, Andrew 
Knight, Chris 

Poms, Eric 

FRANKLIN AMERICAN MORTGAGE 
MUSIC CITY 

Ramsey, Scott (Amy Ramsey) 

HYUNDAI SUN 
Olivas, Bernie 

MILITARY 

Beck, Steve 
Skipper, John (Laurie Skipper) 

PINSTRIPE 
Holtzman, Mark 
Mosley, John 

ROSE 
Bixby, Sally 
Wright, Libby 

RUSSELL ATHLETIC 
Hogan, Steve (Angie Hogan) 
Massey, Tony, (Jann Massey) 

TAXSLAYER.COM GATOR BOWL 
Catlett, Rick (Carol Catlett) 

TELEVISION 

ESPN 
Dargis, Kurt 
Dawson, Nick 
Durant, Rosalyn 
Magnus, Burke 
Margulis, Dan 
Stiff, Carol 
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FOX SPORTS 
Brodkin, Karen 
Genthner, Jeff 
Ivy, Tim (Nicole Ivy) 
Stephens, Randy 
Stolte, Corey 

RAYCOM MEDIA/SPORTS 
Blitzer, Gary 

Brannon, Jim 
Ford, Jim (Margaret Ford) 

Fritts, Shannon 
Haines, Ken (Stephanie Haines) 
Johnson, George (Susan Johnson) 
Little, Meg 
McShane, Kelly 
Rayburn, Jimmy 
Swofford, Chad (Caitlyn Elf) 

Tennant, Jeff 
Walters, Trey (Catherine Walters) 

Warren, Todd 

WAS SERMAN MEDIA GROUP 
Jordan, Dean (Gail Jordan) 

WOMEN’S BASKETBALL COMMITTEE 
Brann, Stacey (University of Pittsburgh) 
Bodensteiner, Jill (University &Notre Dame) 
Donovan, Terry (Syracuse University) 
Lipitz, Michael (NC State University) 
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**Please note that all overall records are as of Friday, May 10, 2013"* 

Baseball 
The 2013 ACC Baseball Championship will be held May 22-26 at the Durham 

Bulls Athletic Park in Durham, North Carolina. 

Men’s Basketball 
The 60th Annual ACC Tournament was held March 14-17, 2013 at the 

Greensboro (N.C.) Coliseum. 

Order of Finish 
(Denote Tournament seed) 

1st Miami (1)         15-3, 29-7 
2nd Duke (2) 14-4, 30-6 
3rd North Carolina (3) 12-6, 25-11 
4th Virginia (4) 11-7, 23-112 

NC State (5)     11-7, 24-11 
6th Florida State (6) 9-9, 18-16 
7th Maryland (7) 8-10, 25-13 
8lh Boston College (8) 7-11, 16-17 
9~h Georgia Tech (9) 6-12, 16-15 

Wake Forest (10) 6-112, 13-18 
11th Clemson (11) 5-13, 113-118 
12th Virginia Tech (12) 4-14, 13-19 

Tournament MVP Shane Larkin scored a team-high 28 points to lead the ninth- 
ranked Miami to its first-ever ACC title with an 87-77 win over North Carolina. 
Led by Larkin, Miami shot 51 percent from the floor and placed four players in 
double-figures. The top-seeded Hurricanes made 12-of-22 from 3-point range en 
route to reaching the championship game for the first time ever following 
victories over Boston College and NC State. In the three games, Larkin averaged 
23.7 points, 5.0 assists, 5.0 rebounds, 2.3 steals, shot 23-of-45 from the floor 
(.511) and 16-of-18 (.889) from the free throw line in becoming the first 
Hurricane to win the Everett Case Award as the Tournament MVP. In addition to 
Larkin, three other Miami players averaged in double figures during the 
tournament - Durand Scott (15.7), Trey McKinney-Jones (11.7) and Kenny Kadji 
(10.0). 

First Round - #8 Boston College d. #9 Georgia Tech 84-64; #5 NC State d. #12 
Virginia Tech 80-63; #7 Maryland d. #10 Wake Forest 75-62; #6 Florida State d. 
#11 Clemson 73-69. 
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Quarterfinals - #1 Miami d. #8 Boston College 69-58; #5 NC State d. #4 Virginia 
75-56; #7 Maryland d. #2 Duke 83-74; #3 North Carolina d. #6 Florida State 83- 

62. 
Semifinals - #1 Miami d. #5 NC State 81-71; #3 North Carolina d. #7 Maryland 

79-76. 
Finals - #1 Miami d. #3 North Carolina 87-77. 

Four ACC teams - Duke, Miami, North Carolina and NC State - earned NCAA 
Tournament berths. Florida State, Maryland and Virginia were selected for the 
NIT. The ACC has had at least five teams with 20 or more wins in each of the last 
nine seasons. Duke finished the 2012-13 season ranked in the Top 10 of the AP 
poll for an ACC-record 113th consecutive week. 

With a 6-4 mark in the 2013 NCAA Tournament, the ACC extended its non- 
losing streak in NCAA Tournament play to 26 years in a row. The Big East is 
second with a streak of 21 straight seasons. The ACC remains the winningest 
conference in NCAA Tournament history with a 370-192 (.658) mark with 12 
national titles. 

Over the past 12 years (2001-12), the ACC has won an NCAA-best five National 
Championships. The Big East is second with four, the SEC (3) is third. Over the 
last seven years (2007-2013), the ACC is the only conference to have each of 
their teams make at least one NCAA Tournament appearance. 

Virginia Tech guard Erick Green became the first ACC player since South 
Carolina’s Grady Wallace (31.2) in 1956-57 to lead the nation in scoring (25.0). 

Green finished his senior season sixth in the ACC in assists (3.8), ninth in steals 
(1.9), fourth in free throw percentage (.816), 10th in field goal percentage (.475), 
ninth in assists-to-turnover ratio (1.75:1) and tied the ACC single-season record 
with 28 games of 20-or-more points scored. 

North Carolina’s P.J. Hairston finished the season making at least one 3-point 
field goal in an ACC-best 33 straight games. NC State’s Richard Howell and 
Duke’s Mason Plumlee tied for the ACC lead in double-doubles with 18 apiece. 
Clemson’s Devin (1,154) and Trevor Booker (1,725 points) became the fifth pair 
of brothers in ACC history to each score 1,000 points in their respective careers. 
Georgia Tech became only the sixth team in ACC history to have freshmen as its 
top two scorers as Marcus Georges-Hunt (110.8) and Robert Carter, Jr., (9.9) 
finished the season ranked 1-2. 

Virginia Tech’s Erick Green was named ACC Player of the Year by the media; 
Miami’s Shane Larkin selected ACC Player of the Year by the coaches. Both the 
media and the coaches name Boston College’s Olivier Hanlon as the ACC Rookie 
of the Year, Miami’s Durand Scott as the ACC Defensive Player of the Year and 
the Hurricanes’ Jim Larranaga as ACC Coach &the Year. 
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Among the top eight RPI conferences, the ACC had the most wins and the highest 
winning percentage against top 50 and top 100 RPI non-conference opponents 
during the 2012-13 regular season. ACC teams were a combined 12-12 (.500) 
against non-conference teams ranked in the top 50 of the RPI and 30-20 (.600) 
against non-conference teams ranked in the top 100 of the RPI. 

Women’s Basketball 
The 36th Annual ACC Women’s Basketball Tournament was held March 7-10, 
2013 at the Greensboro Coliseum in Greensboro, North Carolina. 

Order of Finish 
Conf Finish School Conference Overall 
1st Duke (1) 17-1 33-3 
T2nd Maryland (2) 14-4 26-8 
T2nd North Carolina (3) 14-4 29-7 
T4th Florida State (4) 11-7 23-10 
T4th Miami (5) 11-7 21-11 
6th Virginia (6) 8-10 16-14 
T7th Georgia Tech (7) 7-11 114-116 
T7th NC State (8) 7-11 17-17 
T9th Clemson (9) 5-13 9-21 
T9th Wake Forest (10) 5-13 13-19 
T9th Boston College (11) 5-13 12-19 
12th Virginia Tech (12) 4-14 10-20 

*Maryland’s Alyssa Thomas was named the ACC Player of the Year, Xylina 
McDaniel the ACC Freshman of the Year and Joanne P. McCallie the ACC 
Coach of the Year as selected by the league’s Blue Ribbon Panel. 

ACC Women’s Basketball Championship Recap: Duke 92, North Carolina 
73 

GREENSBORO, N.C. -- The Duke Blue Devils made sure there were no more 
remarkable second-half comebacks in the 2013 ACC Women’s Basketball 
Tournament. 
The top-seeded Devils shot 57 percent from the floor ..... the best effort by any 
finalist since 11984 -to build on a 15-point halftime lead and earn a 92-73 victory 
over No. 3 North Carolina in the 36th annual championship. The Blue Devils’ 
excellence from start to finish muted the Tar Heels’ hopes of repeating the 
second-half performance they displayed in wiping out a 14-point deficit at the 
break to upend No. 2 Maryland in Saturday’s semifinals. 

Perhaps even more encouraging for Duke is its 6-1 record since the season-ending 
knee injury to Chelsea Gray, its All-American point guard. In her absence, Alexis 
Jones has stepped in and has been brilliant. On Sunday, she became the first 
freshman to win tournament MVP honors since another Blue Devil, Monique 
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Currie, in 2002. All she did Sunday was contribute 24 points and eight rebounds 
to a balanced attack. 

Fo,w, Tard Elizabeth Williams joined Jones with 24 points and eight boards and 
Haley Peters hit her first seven shots before missing her final attempt and fouling 

out. 

Duke began to pull away with a 115-2 run tha closed the first half and ~vas fueled 
by defense. The Devils turned all three of the turnovers they forced into points. As 
a result, they had a 39-24 lead at the break. The Devils held the Tar Heels to 29- 
percent shooting in the first half and 31-percent accuracy after the break. 
Offensively, Duke followed a 50-percent first 20 minutes by connecting on 64 
percent of its shots thereafter. 

ACC All-Tournament Team 
First Team 
Alexis Jones, Duke (MVP) 
Haley Peters, Duke 
Elizabeth Williams, Duke 
Alyssa Thomas, Maryland 
Tierra Ruffin-Pratt, North Carolina 

Second Team 
Tricia Liston, Duke 
Tianna Hawkins, Maryland 
Latifah Coleman, North Carolina 
Waltiea Rolle, North Carolina 
Chelsea Douglas, Wake Forest 

NCAA Women’s Basketball Tournament Notes 
Five ACC squads earned berths in the 2013 NCAA Championship field: Duke, 
North Carolina, Maryland, Florida State and Miami, while NC State was selected 
to the Women’s National Invitation Tournament (WNIT). Duke advanced to the 
Norfolk Regional Final, while Maryland earned a berth in the Sweet Sixteen, 
while Florida State and North Carolina each won first round games. 
With Duke reaching the regional final of the 2013 NCAA Women’s Basketball 
Championship, the ACC has placed at least one team among the "Elite 8" each of 
the last 113 years. 

The ACC’s combined NCAA Championship mark of 7-4 for 2013, marked the 
16th consecutive year the ACC has posted a .500 or better showing in the 
tournament. 
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o Men’s and Women’s Cross Country 
The ACC Men’s and Women’s Cross Country Championships were held October 
27, 2012, at Smithfield Plantation, hosted by Virginia Polytechnic Institute & 

State University, in Blacksburg, Virginia. 

Order of Finish - IVIen’s 
Individual Medalist- Will Mulherin, Virginia Tech (23:37.3) 
1~t Virginia Tech* 55 
2nd Virginia 61 
3rd Florida State 62 
4lh NC State 74 
5th Duke 112 
6~ North Carolina 149 

7th Wake Forest 209 
8th Boston College 246 
9th Georgia Tech 272 
10th Clemson 280 
1 1th Miami 342 

*Won ACC Championship 

Order of Finish - Women’s 
Individual Medalist - Violah Lagat, Florida State (20:00.1) 
1st Florida State* 35 7th Clemson 191 
2l~d Duke 67 8th Wake Forest 222 
3rd Boston College 82 9th Georgia Tech 258 
4th NC State 86 l0th Virginia Tech 260 
5~h North Carolina 152 11th Maryland 296 
6lh Virginia 170 12th Miami 350 
*Won ACC Championship 

The NCAA Men’s and Women’s Cross Country Championships were held 
November 17, 2012, at E.P. Tom SawsTer Park, in Louisville, Kentucky. The 
Florida State men finished fifth with 238 points and the Florida State women 
finished fourth with 202 points. 

Field Hockey 
The ACC Field Hockey Championship was held November 1, 2 and 4, 2012, 
hosted by the University &North Carolina in Chapel Hill, North Carolina. 

Order of Finish 
Conf. Overall 

I st North Carolina* 5-0 23-2 
2nd Virginia 4-1 16-6 
3rd Maryland 3-2 18-6 
4~h Boston College 2-3 10-9 
5th WakeForest 1-4 9-11 
6~ Duke 0-5 7-11 

* Won ACC Championship 
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The NCAA Field Hockey Championship was held November 118, 2012, at 
Powhatan Sports Complex, Norfolk Virginia. Princeton came back with less than 
a minute remaining in regulation and defeated North Carolina 3-2 off a penalty 
stroke to win the 2012 National Championship, and completed the season with a 
23-2 record. 

Football 
The eighth annual Dr Pepper ACC Football Championship Game was played at 
bank of America Stadium in Charlotte, N.C. before a crowd of 64,778 fans. In the 
three years in Charlotte, the ACC title game has averaged 70,277 fans per game. 

Order of Finish 

P1. Atlantic Division ACC Overall 
1St #Florida State 7-1 12-2 

Clemson 7-1 11-2 
3rd NC State 4-4 7-6 
4th Wake Forest 3-5 5-7 
5t~ Maryland 2-6 4-8 
6th Boston College 1-7 2-110 

P1. Coastal Division ACC Overall 
1st North Carolina 5-3 8-4 

Miami 5-3 7-5 
*Georgia Tech 5-3 7-7 

4th Virginia Tech 4-4 7-6 
5th Duke 3-5 6-7 
6th Virginia 2-6 4-8 

# ACC Champion; * Coastal Division Champion 

10th-ranked Florida State (AP) captured its first ACC Football title since 2005 
with a 21-15 win over Georgia Tech in the 8th Annual Dr. Pepper ACC Football 
Championship Game at Charlotte’s Bank of America Stadium. The ACC 
championship was FSU’s 13 title as James Wilder, Jr. ran for two touchdowns as 
FSU built a 21-6 halftime lead. But the Seminoles needed a last-minute pass 
interception by Karlos Williams to seal the verdict. 

The ACC tied the SEC for the best bowl winning percentage among the "Big Six" 
Conferences in 2012. The ACC posted a 4-2 record in its six bowls, a .667 

winning percentage. In the NCAA’s FB S only Conference USA (4-1) was better. 

For the first time in its history, the ACC won each of its top four bowl games, 
posting wins in the Discover Orange Bowl, the Chick-fil-A Bowl, the Russell 
Athletics Bowl and the Hyundai Sun Bowl. 
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In all, current and future ACC teams posted a 6-3 record in bowl games with 
current Big East teams Syracuse and Louisville posting wins in the Pinstripe and 
Allstate Sugar Bowls, while Pittsburgh dropped a decision to Mississippi in the 
BBVA Compass Bowl. Additionally, Notre Dame, which will not be a member 
for football but will play five games annually with ACC teams beginning in 2014, 
lost to Alabama in the Discover BCS National Championship Game. 

Also for the first time in its history, the ACC had a 12-~vin team (Florida State) 
and an 11-win team (Clemson). The Conference has had two teams with at least 
11 wins on three previous occasions, 1997, 2002 and 2007, but never a 12-win 
and an 11-win squad in the same year. 

Seven ACC teams recorded seven or more wins this year in Florida State (12), 
Clemson (11), North Carolina (8), Georgia Tech (7), Miami (7), NC State (7) and 
Virginia Tech (7). 

In all, 10 current or future ACC schools played in bowl games this season. 

In the final national rankings, Florida State (9th) and Clemson (10th) were ranked 
among the nation’s Top 10 teams in the USA Today Coaches poll. They were also 
ranked among the nation’s Top 11 teams in AP with Florida State 10th and 

Clemson 1 lth. 

The ACC was one of only three conferences to have two teams in the Top Ten in 
the USA Today Coaches poll and the Top 11 of the AP. 

Florida State senior PK Dustin Hopkins set NCAA career records for points by 
kicking (466) and field goals (88). His scoring total ranks 3rd among all players in 
the NCAA’s FBS, trailing only Wisconsin’s Montee Ball (500) and Travis 

Prentice of Miami of Ohio (468). 

In his first three seasons as head coach at Florida State, Jirnbo Fisher has won a 
total of 31 games, tying for the 2nd highest total by an ACC coach in his first 
three seasons. Only Fisher’s predecessor at FSU, the legendary Bobby Bowden 
(33) has won more. Fisher’s total ties Virginia Tech’s, Frank Beamer (31) and 
Maryland’s Ralph Friedgen (31) in their first three years. 

The ACC set single-season records for scoring 40 or more points in a game (42), 
topping 500-yards of total offense in a game (38) and for numbers of 100-yard 
receiving days (69). 



ACC Order of Finish Report 

2012-2013 
Page [PAGE] 

North Carolina sophomore RB Giovani Bernard ranked nationally in four 
separate statistical categories. Bernard ranked 2nd in punt return average (16.44); 
4th in all-purpose yardage (198.1); 5th in scoring (11.40) and llth in rushing 

(122.80). 

Florida State junior DE Bjoern Werner, who was a finalists for the FWAA’s 
Nagurski Trophy, which is presented annually to the nation’s top defensive 
player, ranked 13th nationally in QB sacks, averaging .93 per game. 

North Carolina senior OG Jonathan Cooper was one of the three finalists for the 

Outland Trophy. Cooper is the first Tar Heel to be a finalist for the prestigious 
Trophy, which is presented annually to the nation’s top interior lineman. He also 
became the first UNC player since 1988 to win the ACC’s Jacobs Blocking 
Trophy. 

Duke senior QB Sean Renfree was named the recipient of the 2012 Pop Warner 
National College Football Award, was named to the AFCA’s Good Works Team 
and is one of the 115 20112 National Football Foundation and Hall of Fame 
Scholar-Athletes. 

The ACC had 31 players selected in the 2013 NFL Draft, marking the 9t~ 

consecutive year the league has had 31 or more players chosen. Six ACC players 
were taken in the first round of the NFL Draft, the second-highest total for any 
collegiate conference. 

Two ACC players earned consensus All-America honors in North Carolina guard 
Jonathan Cooper and Florida State defensive end Bjoern Werner. Additionally, 
Florida State PK Dustin Hopkins, Clemson QB Tajh Boyd, Clemson center 
Dalton Freeman, North Carolina DT Sylvester Williams and Clemson WR 
Sammy Watkins earned first-team All-America honors. 

Clemson WR DeAndre Hopkins, a second-team All-America selection broke a 
23-year-old ACC record for most touchdown receptions with 18, topping the 
mark of 17 set in 1989 by College Hall ofFamer Clarkston Hines of Duke. 

Florida State led the nation in pass efficiency defense and pass defense, allowing 
its opponents’ a pass efficiency rating of just 95.43 and only 161.86 yards per 
game through the air. 

Virginia Tech head coach Frank Beamer is now the active leader in career 
victories among all head coaches with 258 wins. He ranks 6th among all coaches 
all-time, trailing only the icons of college football’s in all-time career leader 
Bobby Bowden of FSU (377), Paul "Bear" Bryant (323), Glenn "Pop" Warner 
(319), Amos Alonzo Stagg (314) and Joe Paterno (298). 
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o Men’s Golf 
The ACC Men’s Golf Championship was held April 26-28, 2013, at the Old 

North State Club at Uwharrie Point, New London, North Carolina. 

Order of Finish 
Individual Medalists: Anders Albertson, Georgia Tech (201) 
1st Duke* 839 7m North Carolina 869 
T2nd Virginia Tech 842 8th Wake Forest 872 
T2na Florida State 842 9th NC State 881 
4~h Georgia Tech 851 10th Maryland 883 
5th Clemson 859 11~h Boston College 896 
6th Virginia 862 
* Won ACC Championship 

The NCAA Men’s Golf Championship will be held May 28-June 2, 2013, at the 
Capital City Club-Crabapple Course in Atlanta, Georgia. 

Women’s Golf 
The ACC Women’s Golf Championship was held April 19-21, 20113, at 
Sedgefield Country Club in Greensboro, North Carolina. 

Order of Finish 
Individual Medalist: Brittany Altomare, Virginia (217) 
1st Duke* 882 T5t~ North Carolina 
2nd NC State 906 7th Wake Forest 
~ rd 

8 th ~ Virginia 909 Maryland 
4th Florida State 919 9th Boston College 
T5th Miami 924 
*Won ACC Championship 

924 
925 
944 
946 

The ACC received a record-tying seven invitations to NCAA Golf Regionals as 
Duke, NC State, Virginia, Florida State, Miami, North Carolina and Wake Forest 
all received invitations. 

The NCAA Women’s Golf Championship will be held May 21-24, 2013, at the 
University of Georgia Course in Athens, Georgia. 
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Men’s and Women’s Indoor and Outdoor Track and Field 
The ACC Men’s and Women’s Indoor Track and Field Championships were held 
February 21-23, 2013, at Virginia Polytechnic Institute & State University in 
Blacksburg, Virginia. 

Order of Finish - Men’s 
1st Virginia Tech* 153 
2nd Florida State 136 
~rd ~    Clemson 91 
4th North Carolina 75 
5th Duke 52 
6t~ Georgia Tech 39 
*Won ACC Championship 

7t~ Virginia 38 
8th NC State 35 

9th Miami 31 
10t~ Wake Forest 9 
11th Boston College 4 

Order of Finish - Women’s 
1st Clemson* 141.5 7th Virginia 46 
2nd Florida State 100 8t~ Miami 42 
3rd Duke 82 9th Virginia Tech 36 
4~h NC State 61.5 10t~ Boston College 116 

5~ Maryland 59 11t~ Wake Forest 13 
6th North Carolina 57 12th Georgia Tech 8 
*Won ACC Championship 

The 2013 NCAA Men’s and Women’s Indoor Track and Field Championships 
were held March 8-9, 2013, at Randal Tyson Track Center in Fayetteville, 
Arkansas. The following individuals won NCAA Championships: 

Alexander Ziegler, Virginia Tech 

Brianna Rollins, Clemson 

Men’s Weight Throw 

Women’ s 60-Meter Hurdles 

The ACC Men’s and Women’s Outdoor Track and Field Championships were 
held April 18-20, 2013, at the Paul Derr Track at North Carolina State University, 
Raleigh, North Carolina. 

Order of Finish - Men’s 
1~t Florida State* 149 7th Georgia Tech 53 
2nd Virginia Tech 138 8~ NC State 39 
3rd Clemson 114 9~h Miami 36 
4t~’ North Carolina 1113 10th Wake Forest 26 
5t~ Duke 66 11th Maryland 13 
6~h Virginia 63 12th Boston College 2 
*Won ACC Championship 
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Order of Finish - Women’s 
1st Clemson* 151 7th Virginia Tech 56 
2nd Florida State 146 8t~ Maryland 48.5 
3rd NC State 82 9th Wake Forest 32.5 
T4th Duke 76 10th Georgia Tech 29 
T4th Virginia 76 11t~ Miami 27 
6th North Carolina 66 12th Wake Forest 25 
*Won ACC Championship 

The NCAA Men’s and Women’s Outdoor Track and Field Championships will be 
held June 5-8, 2013, at Hayward Field in Eugene, Oregon. 

Men’s Lacrosse 
The ACC Men’s Lacrosse Championship was held April 26 and 28, 2013, at the 
University of North Carolina in Chapel Hill, North Carolina. 

Order of Finish - Men’s 
Conf. Overall 

T 1 st Maryland 2-1 9-3 
T1st North Carolina* 2-1 12-3 
T1st Duke 2-1 11-5 
4th Virginia 0-3 7-8 
*Won ACC Championship 

The NCAA Men’s Lacrosse Championship will be held May 25 & 27, 2013, at 
Lincoln Financial Field, Philadelphia, Pennsylvania. 

Women’s Lacrosse 
The ACC Women’s Lacrosse Championship was held April 25, 26 and 28, 2013, 
at the University of North Carolina in Chapel Hill, North Carolina. 

Order of Finish - Women’s 
Conf. Overall 

1st Maryland* 5-0 19-0 
2nd North Carolina 4-1 14-3 
3ra Boston College 3-2 12-7 
4~ Duke 2-3 12-5 
5th Virginia 1-4 9-9 
6~h Virginia Tech 0-5 8-8 
*Won ACC Championship 

The NCAA Women’s Lacrosse Championship will be held May 24 & 26, 2013, at 
Villanova Stadium in Villanova, Pennsylvania. 
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Rowin~ 
The ACC Rowing Championship will be held May 12, 2013, at Lake Hartwell in 

Clemson, South Carolina. 

The NCAA Women’s Rowing Championship will be held May 25-27, 2013, at 
Eagle Creek Park, Indianapolis, Indiana. 

Men’s Soccer 
The ACC Men’s Soccer Championship was held November 5 at campus host sites 
(Clemson, Maryland, North Carolina and Wake Forest) and November 9 and 11, 
2013, at Maryland SoccerPlex in Germantown, Maryland. 

Order of Finish 
Conf. Overall Conf. Overall 

T1~t Maryland* 6-1-1 20-1-2 T6th Duke 3-4-1 8-8-2 
T1st North Carolina 6-1-1 16-4-3 T6th Virginia 3-4-1 10-7-4 
T3rd WakeForest 4-1-3 11-4-5 8th NC State 1-7-0 10-10-0 
T4th Clemson 3-2-3 6-9-5 9~h Virginia Tech 0-7-1 7-10-3 
T4th Boston College 3-2-3 8-6-5 
*Won ACC Championship 

The NCAA Men’s Soccer Championship was held December 9, 2012, at Regions 
Park, in Hoover, AL. 

Women’s Soccer 
The ACC Women’s Soccer Championship was held October 28 at campus host 
sites (Florida State, Maryland, North Carolina and Wake Forest) and November 2 
and 4, 2012, at WakeMed Soccer Complex in Cary, North Carolina. 

Order of Finish 
Conf. Overall Conf. Overall 

1st Florida State 8-2-0 20-3-0 7th Miami 4-4-2 9-7-4 
T2na Maryland 6-3-1 14-7-2 T8th Boston College 4-5-1 11-8-3 
T2nd wake Forest 6-3-1 14-6-3 T8th Virginia Tech 4-5-1 13-6-1 
T2ndNOrth Carolina 6-3-1 13-5-3 10th Clemson 1-9-0 6-10-2 
T2l~a Virginia* 6-3-11 18-5-1 11th NC State 0-10-0 5-114-0 
6tl~ Duke 5-3-2 15-6-2 
*Won ACC Championship 

The NCAA Women’s Soccer Championship was held December 2, 2012, at 
Torero Stadium in San Diego, California. A rare No. 2 seed and 13th ranked in 

the nation when the tournament began, North Carolina scored three goals in the 
second half to beat Penn State 4-1. North Carolina made their 26th appearance in 

the Final Four NCAA College Cup. Florida State competed in the Final Four but 
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fell in the semifinals to Penn State with 1:12 left in overtime to give Penn State a 

2-11 win. 

15. Softball 
The ACC Softball Championship will be held May 9-11, 2013, at Florida State 
University in Tallahassee, Florida. 

The NCAA Softball Championship will be held May 311 - June 6, 2012 in 
Oklahoma City, Oklahoma. 

16. Men’s and Women’s Swimmin~ and Divin~ 
The ACC Men’s Swimming Championship was held February 22 -March 2, 
2013, at the Greensboro Aquatic Center in Greensboro, North Carolina. 

Order of Finish - Men 
Conf. Overall 

1st Virginia* 3-0-0 8-1-0 
T2nd North Carolina 3-1-0 6-1-0 
T2nd Florida State 3-1-0 8-2-0 
4th Virginia Tech 3-2-1 9-2-1 
5th NC State 2-2-1 5-4-1 

Conf. Overall 
6th Boston College 0-0-0 13-3-0 
7th Georgia Tech 0-3-0 2-4-0 
8th Duke 0-5-0 1-6-0 
9th Miami 

Please note that Miami competes m Diving only. 

*Won ACC Championship 

The NCAA Men’s Swimming and Diving Championship was held March 28-30, 
20113, at the IU Natatorium and IUPUI Sports Complex in Indianapolis, Indiana. 

The ACC Women’s Swimming & Diving Championship and ACC Men’s Diving 
Championships were held February 20-23, 2013, at the Greensboro Aquatic 

Center in Greensboro, North Carolina. 

Order of Finish - Women 
Conf. Overall Conf. Overall 

1 st Florida State 5-0 13-1 6th Duke 1-5 2-6 
2nd Virginia* 3-0 9-0 7th Boston College 0-0 5-12 
3rd North Carolina 3-1 5-2 8th Georgia Tech 0-3 2-5 
4th NC State 4-2 8-4 9th Miami 0-4 2-6 
5t~ Virginia Tech 3-4 9-6 10t~ Clemson 
Please note that Clemson competes m Diving only. 
*Won ACC Championship 

The NCAA Women’s Swimming and Diving Championship was held March 21- 
23,2013, at the IU Natatorium and IUPUI Sports Complex in Indianapolis. 
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17. 

18. 

Men’s and Women’s Tennis 
The ACC Men’s and Women’s Tennis Championships were held April 25-28, 
2013, at Caw Tennis Park in Cary, North Carolina. 

Order of Finish - Men 
Conf. Overall 

1 st Virginia* 10-0 24-0 T7th 
2nd Duke 9-1 22-5 T7th 
~ rd 

8th ~ Wake Forest 7-3 20-8 
T4th Clemson 6-4 18-7 9th 

T4th NC State 6-4 13-10 l0th 

T4th Virginia Tech 6-4 15-9 
*Won ACC Championship 

Conf. Overall 
Florida State 4-6 18-10 
North Carolina 4-6 12-13 
Miami 2-8 13-13 
Georgia Tech 1-9 8-16 
Boston College 0-10 5-16 

Order of Finish - Women 
Conf. Overall Conf. Overall 

1st North Carolina 10-1 25-3 7th Florida State 5-6 16-9 
T2nd Clemson 9-2 14-7 8th NC State 4-7 14-9 
T2th Virginia 9-2 17-9 9th Boston College 3-7 9-110 
4~h Miami* 8-3 20-5 10th Virginia Tech 2-9 14-12 
5th Georgia Tech 7-4 14-9 T10th wake Forest 2-9 3-19 
6th Duke 5-5 14-9 12th Maryland 1-10 6-16 
*Won ACC Championship 

The NCAA Men’s and Women’s Tennis Championships will be held May 16-27, 
2013, at the Khan Outdoor Tennis Complex in Urbana, Illinois. 

Volleyball 
Volleyball does not have a conference championship. The conference champion 
is determined by the outcome of the regular season. 

Order of Finish 
Conf. Overall Conf. Overall 

1st Florida State*% 18-2 28-4 7th Virginia Tech 9-11 16-14 
2’~a Miami 17-3 25-6 8th Maryland 8-112 17-15 
3rd North Carolina 16-4 26-6 9th Duke 6-14 15-17 
4th NC State 12-8 22-10 l0th Wake Forest 5-15 11-21 
T4th Clemson 12-8 21-10 11th Boston College 4-16 10-22 
6lh Georgia Tech 10-10 19-12 12th Virginia 3-17 9-22 
*ACC Champion 

%NCAA Automatic Qualifi er 

The 2012 NCAA Volleyball Championship was held on December 15, 2012, at 
the KFC Yum! Center in Louisville, Kentucky. 
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19. Wrestlin~ 
The ACC Wrestling Championship ~vas held March 9, 2013, at the University of 
Maryland in College Park, Maryland. 

Order of Finish 
Conf. Overall 

1st Virginia Tech* 5-0 116-3 
2nd Virginia 4-1 16-4 
~rd ~    Maryland 3-2 14-8 
4th North Carolina 2-3 9-6 
5lh Duke 1-4 9-10 
6th NC State 0-5 5-6 
*Won ACC Championship 

The 2013 NCAA Wrestling Championship was held March 21-23, 2013, at the 
Wells Fargo Arena in Des Moines, Iowa. Thirty-four ACC Wrestlers qualified 
for the NCAA Championships. Thirteen of the 34 ACC wrestlers that competed 
in this year’s NCAA Championships also competed in 2012. 



From: 

Sent: 

To: 

Matt Bnrgemeister <mburgemeister@theacc.org> 

Friday, May 10, 2013 2:01 PM 

Subject: 2013-14 Coaches Recruiting Test 

Hello all, 

As you may have seen already~ the 2013-14 coaches recruiting/certification test was released by the NCAA Wednesday afternoon. 

As a reminder, ACC policy specifies that the annual coaches certification exam shall be administered by either the conference office staB’or the faculV)~ athletics 

representative (or designee who is an institutional st~’member ontside of the athletics department). I have been in contact ruth those schools up in the rotation for the 

conference staff to provide a review session and administer the exam this year. For other institutions, we roll again provide a DVD that can be used in a review session 

if desired. It will be available the last week of May, after I have completed the firs~t campus visit. 

I assume many of you are t?~miliar with the policies and procedures related to the exam; however, the li)llowing link to the instructions, procedures, certif.ying 

administrator tbrm, etc. is provided tbr your ret~rence: http:/Twww.ncaa.org/wpffmyportal/ncaahome? 

WCM GLOBALCONTEXT /ncaa/ncaa/legislation+and+governance/compliance/coaches+recruiting+tests+index 
(manual path: u~,w.ncaa.org / Governance / Compliance, Waivers and Reins~tement / Coaches Recruiting (Certification) Tests / For Institution Compliance Stall). 

In addition, the "For Coaches" link includes items that may be printed for hard-coW distribution and use during the test. The items that may be used during the test 

include the 2012-13 NCAA Manual, LSDBi (bylaws and proposals), the 2013 Legislative Summa~~, and for Inen’s basketball, the 11,/4/09 official intelpretation and 

2/8/10 educational column. 

Test proctors should use the follomng conference information to access the online system: 

Link to test: http://webl .ncaa.org/coachesTes~/execiproctorlogin 

Conference UserID: 821 

Conference Proctor Password: 

Once logged in, the proctor will be prompted to select the appropriate institution and enter the institution’s sports sponsorship password in the space provided. Please 

let me know if you need your ins~titution’s password. As a remindel; coaches for sports other than football or basketball should select the "Sports Other Than Football 

and Basketball" option (Coaches should NOT select the "All Sports" option). 

A hard-coW exam may be created by selecting "Create Hard Copy- Test." An answer key will be generated along with the test; the coach should not have access to 

the answer key for his or her test. For those who complete a hard-copy exam, the NCAA requires that results be registered online. 

Another featm~e of the coaches certification test is the abili~ to interface with the Compliance Assistant system If an institution has entered informalion regarding their 

coaches in CA, the coaches’ nmnes will be automatically populated in the tes~t system. Once a coach passes the test, the CA screen for that coach will indicate that the 

coach has passed the test. 

I hope this overview is helpful, please let me know if you have any questions regarding this year’s exam. Thanks and have a great weekend. 

Matt 
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Office Phone - (336) 854-8787 
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Home/Cell 
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Championships 369-1203 Men’s BasketbalI Information Systems 851-6074 

Football Officials 369-1212 Women’s Basketball 547-6267 

2013-14 ~CC MANUAL 



Mission Statement ..................................................................... 4 

Historical Note ........................................................................... 5 

Member Institutions .................................................................. 6 

Officers ....................................................................................... 9 

CONSTITUTION 

Article L Name ......................................................................... 12 

Article II. Purpose ................................................................... 12 

Article III. Institutional Control ............................................ 12 

Article IV, Membership ........................................................... 13 

Article V, Administrative Organization ................................. 14 

Article VI, Voting Requirements ............................................ 16 

BYLAWS 

Article I. Sportsmanship Principle ........................................ 19 

Article II. NCAA Regulations ................................................ 19 

Article III. Office of the Commissioner ................................ 19 

Article IV, Governance Structure ........................................... 21 

Article V, Finances ................................................................... 26 

Article VI. Rules of Eligibility Applicable to All Sports ...... 29 

Article VII. Assigning Officials .............................................. 32 

Article VIII. Enforcement Procedures .................................. 32 

Article IX. Appeals .................................................................. 34 

Article X. Television Policy .................................................... 35 

Article XI. General Regulations ............................................. 36 

Article XII. University of Notre Dame Membership ........... 37 

Appendix I. Governance Structure ........................................ 39 

Appendix II. Standing Committees Composition ............... 40 

Appendix III. Sport Committees Composition ................... 45 

Appendix IV, Service Group Liaisons ................................... 50 

Appendix V, Penalties .............................................................. 52 

Appendix VI. Postseason Football Revenue Distribution .. 53 

SPORTS OPERATION CODE ........................................................................................................... 

Article I. Sportsmanlike Policy .............................................. 55 

Article II. Conference Competition ...................................... 57 

Article III. Baseball .................................................................. 61 

Article IV, Basketball - Men’s .................................................. 64 

Article V, Basketball - Women’s .............................................. 67 

Article 

Article 

Article 

Article 

Article 

Article 

Article 

Article 

Article 

Article 

Article 

Article 

Article 

Article 

Article 

Article 

Article 

VI. Cross Country ....................................................... 69 

VII. Field Hockey ........................................................ 70 

VIII. Football ............................................................... 71 

IX. Golf- Men’s ........................................................... 78 

X. Golf - Women’s ....................................................... 80 

XI. Lacrosse - Men’s .................................................... 81 

XlI. Lacrosse - Women’s ............................................. 82 

XIIL Rowing - Women’s ............................................. 83 

XIV. Soccer - Men’s ..................................................... 84 

XV, Soccer - Women’s ................................................. 85 

XVI. Softball ................................................................ 87 

XVII. Swimming & Diving ......................................... 88 

XVIII. Tennis - Men’s .................................................. 89 

XIX. Tennis - Women’s ............................................... 90 

XX. Track- Indoor/Outdoor- Men’s & Women’s... 92 

XXI. Volleyball- ¼romen’s ......................................... 93 

XXII. Wrestling ........................................................... 93 

Article XXIII. Awards .............................................................. 95 

Appendix I. Automatic Qualification .................................. 113 

GENERAL POLICIES AND PROCEDURES 

Article I. Gambling Policy .................................................... 116 

Article II. NCAA Student Assistance Fund ........................ 116 

Article III. Communication Guidelines .............................. 116 

Article IV. Inter-Institutional Academic Collaborative ..... 117 

Article V, Media Guidelines for Conference 

Competition ...................................................................... 117 

Article VI. Cheerleading Policy for Men’s and 

~,Vomen’s ACC Basketball Competition ......................... 119 

Article VII. Olympic Sport Championship Policies .......... 119 

Article VIII. Guidelines/Recommendations for 

Olympic Sport Championships ....................................... 119 

Article IX. President’s Award ............................................... 120 

Article X. NCAA Coaches’ Certification Test ................... 120 

Addresses and Telephone Numbers .................................... 122 

2013-14 ACC Meeting Schedule ......................................... 126 

2013-14 ACC Championships ............................................. 127 

2013-14 ACC MANUAL 



ATLANTIC COAST 

CONFERENCE 

The Atlantic Coast Conference, through its member institutions, seeks to max- 
imize the educational and athletic opportunities of its student-athletes while 
enriching their quality of life. It strives to do so by affording individuals equi- 
table opportunity to pursue academic excellence and compete successfully at 
the highest level of intercollegiate athletics competition in a broad spectrum of 
sports and championships. The Conference will provide leadership in attaining 
these goals, by promoting diversity and mutual trust among its member institu- 
tions, in a spirit of fairness for all. It strongly adheres to the principles of integri- 
ty and sportsmanship, and supports the total development of the student-athlete 
and each member institution’s athletics departmental staff, with the intent of 
producing enlightened leadership for tomorrow. 
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HISTORtCZ,~L 

The Atlantic Coast Conference was founded on May 8, 1953, at the Sedgefield Inn near Greensboro, N.C., with seven char- 

ter members - Clemson University, Duke University, the University of Maryland, the University of North Carolina, North 

Carolina State University, the University of South Carolina and "Wake Forest University - drawing up the conference bylaws. 

The withdrawal of seven institutions from the Southern Conference came early on the morning of May 8, 1953, during the 

Southern Conference’s annual spring meeting. On June 14, 1953, the seven members met in Raleigh, N.C., where a set of 

bylaws was adopted and the name became officially the Atlantic Coast Conference. 

Suggestions from fans for the name of the new conference appeared in the region’s newspapers prior to the meeting in Raleigh. 
Some of the names suggested were: Dixie, Mid South, Mid Atlantic, East Coast, Seaboard, Colonial, Tobacco, Blue-Gray, 
Piedmont, Southern Seven and the Shoreline. 

Duke’s Eddie Cameron recommended that the name of the conference be the Atlantic Coast Conference and the motion was 

passed unanimously. The meeting concluded with each member institution assessed $200.00 to pay for conference expenses. 

On December 4, 1953, conference officials met again at Sedgefield and officially admitted the University of Virginia as the 
league’s eighth member. The first, and onl}5 withdrawal of an institution from the ACC came on June 30, 1971, when the 
University of South Carolina tendered its resignation. 

On May 28, 1954, the Atlantic Coast Conference elected its first commissioner. The Office of the Commissioner was opened 

in Greensboro, North Carolina on July 1, 1954. 

The ACC operated with seven members until April 3, 1978, when the Georgia Institute of Technology was admitted. 

The ACC expanded to nine members on July 1, 1991, with the addition of Florida State University. 

The Conference expanded to 11 members on July 1, 2004, with the addition of the University of Miami and Virginia Polytech- 

nic Institute and State University. 

Boston College accepted an invitation to become the league’s 12th member institution starting July 1, 2005. 

The ACC grew to 15 members on July 1, 2013, when the University of Notre Dame, University of Pittsburgh and Syracuse 

University entered the league. 

The University of Louisville was accepted for membership in the league effective July 1, 2014. 
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BOSTON COLLEGE ............................................................................................................................ Chestnut Hill, Massachusetts 

Fr. V~rilliam P. Leahy ................................................................................................................................................................... President 

Robert Taggart ................................................................................................................................... Faculty Athletics Representative 

Brad Bates .................................................................................................................................................................... Athletics Director 
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CLEMSON UNIVERSITY ......................................................................................................................... Clemson, South Carolina 
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DUKE UNIVERSITY ................................................................................................................................... Durham, North Carolina 
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Martha Putallaz .................................................................................................................................. Faculty Athletics Representative 
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Pamela L. Perrewe .............................................................................................................................. Faculty Athletics Representative 
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GEORGIA INSTITUTE OF TECHNOLOGY ...................................................................................................... Atlanta, Georgia 
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Mike Bobinski ............................................................................................................................................................. Athletics Director 

Theresa Wenzel ....................................................................................................................................... Senior ~’Voman Administrator 
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MEMBER/NS77TUT/ONS 
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Donna Sanft ............................................................................................................................................. Senior Woman Administrator 
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Nancy Cantor ............................................................................................................................................................................. President 

Mike Wasylenko ................................................................................................................................. Faculty Athletics Representative 
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Carolyn M. Callahan ......................................................................................................................... Faculty Athletics Representative 

Craig Littlepage ........................................................................................................................................................... Athletics Director 
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VIRGINIA POLYTECHNIC INSTITUTE & STATE UNIVERSITY ................................................................ Blacksburg, VA 

Charles W. Steger ....................................................................................................................................................................... President 

Larry Killough .................................................................................................................................... Faculty Athletics Representative 
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WAKE FOREST UNIVERSITY ..................................................................................................... Winston-Salem, North Carolina 
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A~" I CONS77TUT/ON 

I~ote: ~or ease of reference, changes in the ~CC Constitution for 30~3-~4 have been underlined.] 

The name of this association shall be the Atlantic Coast Conference, hereinafter referred to as the Conference. 

ARTICLE II. PURPOSE 

Section I1-1. General Purpose. 

It is the purpose and function of this Conference to enrich and balance the athletic and educational experiences of stu- 

dent-athletes at its member institutions, to enhance athletic and academic integrity among its members, to provide leader- 

ship and to do this in a spirit of fairness to all. The Conference aims to: 

a. Enhance the academic and athletic achievement of student-athletes; 

b. Increase educational opportunities for young people; 

c. Foster quality competitive opportunities for student-athletes in a broad spectrum of amateur sports and champion- 

ships; 

d. Promote amateurism in intercollegiate athletics; 

e. Coordinate and foster compliance with Conference and NCAA rules; 

f. Stimulate fairplay and sportsmanship; 

g. Encourage responsible fiscal management and further fiscal stability; 

h. Provide leadership and a voice in the development of public attitudes toward intercollegiate sports; 

i. Address the future needs of athletics in a spirit of cooperation and mutual benefit of the member institutions; and 

j. Promote mutual trust and friendly intercollegiate athletic relations between member institutions. 

Section 11-2. Principle of Equity. 

The Conference and its member institutions assert the value of intercollegiate athletics to all individuals. The Conference 

and its member institutions are committed to providing equitable opportunities as required by law for participation in com- 

petition, administration and governance in a spirit of fairness for all. Structure, programs, legislation, services and policies 

of the Conference and its member institutions shall affirm those principles. 

ARTICLE ~o INSTITUTIONAL CONTROL 

There shall be institutional responsibility and control of intercollegiate athletics at member institutions. Each institution is 

responsible for conducting its intercollegiate athletics program in compliance with rules and regulations of the NCAA and 

the Conference. The institution’s chief executive officer is ultimately responsible for the administration of all aspects of the 

athletics program, including approval of the budget and audit of all expenditures. 

The institution’s responsibility for the conduct of its intercollegiate athletics program includes responsibility for the actions 

of its staff members and for the actions of any other individual or organization engaged in activities promoting the athletics 

interests of the institution. 

2013-14 ACC M/-’,.N U AL. 



CON57TTU770N I 

ARTICLE ~V, MEMBERSHIP 

Section IV-1. Current Membership. 

The Conference is composed of the following institutions: 

Boston College 

Clemson University 

Duke University 

Florida State University 

Georgia Institute of Technology 

University of Maryland 

University of Miami 

University of North Carolina 

University of Notre Dame 

University of Pittsburgh 

Syracuse University 

North Carolina State University 

University of Virginia 

Virginia Polytechnic Institute & State University 

Wake Forest University 

Section IV-2. Required Teams. 

Each member institution shall have a men’s and women’s basketball team, a football team, and either a women’s soccer team 
or a women’s volleyball team. 

Section IV-3. Admission of New Members. 

Prior to considering admission of new members, the Council of Presidents shall consider the desirability of expansion. 

The ramifications of conference revenues, scheduling, student-athlete welfare and the pool of prospective members 

may be considerations among other issues. A favorable vote of three-fourths of the total members of the Council of 

Presidents is required on the willingness of the Council to consider expansion before the conference can proceed to 

consider any candidate institutions. 

b. New" members must be proposed for admission by three members of the Council of Presidents, one of which must be 
from the prospective member’s state, if applicable. 

c. Upon proper nomination for admission as outlined in (b), an expression of interest for admission by the prospective 
member institution with requested data shall be received by the Conference office. The data will be distributed to the 
chief executive officers, faculty representatives and athletics directors of all conference members. 

The prospective member shall submit to the Conference additional information regarding the institution’s academic 

and athletic cultures. Information shall include, but is not limited to the most recent report of the accrediting agency 

for colleges and universities, the Equity in Athletics Disclosure Act (EADA) report, and the NCAA Committee on 

Athletics Certification report. 

e. A favorable vote of three-fourths of the total members of the Council of Presidents is required to extend an invitation 
for membership to the Conference. 

f. Participation by the new member in Conference revenues will be determined at the time of admission. 

g. Upon the admission to the Conference, a new" member shall pay a fee to the Conference of at least an amount covering 
payment for a proportionate share of the ownership of all real and personal properties held in the name of the Confer- 
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ence. 

Section IV-4. Expulsion/Suspension/Probation of Members. 

A member institution may be expelled, suspended or placed on probation by the Conference only upon the favorable vote 
of three-fourths (excluding the member under consideration) of the members. To expel means a complete severance from 
the Conference in all sports. To suspend means a temporary severance under stated conditions from the Conference in one 
(1) or more sports. 

Among the reasons a member institution may be expelled, suspended or placed on probation for good cause is if it no lon- 
ger participates in one or more sports which are required for membership in the Conference or if the member is required 
by the NCAA to discontinue such required sport because of violations of NCAA regulations or becomes incompatible with 
the objectives of the Conference. 

In the event of expulsion, the Conference must provide the member institution with the specific reasons for expulsion and 
one year notice (on or before August 15 of any year in which event the expulsion shall be effective the following June 30). 
The institution will be assessed or paid a proportionate share of the fixed liabilities or assets of the Conference and will 
receive a proportionate share of that year’s distribution. 

In the event of suspension or probation, the Conference may enforce penalties immediately. 

In any sport in which a member is ineligible for postseason play because of violations of NCAA or Conference regulations, 

the member may be suspended in that sport. If suspended, the member shall not be eligible for the Conference champion- 

ship in that sport. The institution may be required to forfeit its share of any or all Conference revenues generated by that 

sport. 

Section W-5. Withdrawal of Members. 

To withdraw from the conference a member must file an official notice of withdrawal with each of the conference members 
and the commissioner on or before August 1S for the withdrawal to be effective June 30 of the following year. 

Upon official notice of withdrawal, the member will be subject to a withdrawal payment, as liquidated damages, in an 

amount equal to three (3) times the total operating budget of the Conference (including any contingency included there- 

in), approved in accordance with Section V-1 of the Conference Bylaws, which is in effect as of the date of the official no- 

tice of withdrawal. The Conference may offset the amount of such payment against any distributions otherwise due such 

member for any Conference year. Any remaining amount due shall be paid by the withdrawing member within 30 days after 

the effective date of withdrawal. The withdrawing member shall have no claim on the assets, accounts or income of the 

Conference. (Revised: September 2011, September 2012) 

ARTICLE V. ADMINISTRATIVE ORGANIZATION 

Section V-1. Council of Presidents. 

The Council of Presidents shall be composed of the chief executive officer from each member institution and shall have 

the complete responsibility for and authority over the Atlantic Coast Conference. The Commissioner shall serve on the 

Council as an ex-officio, non-voting member. 
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Chair. The chair of the Council shall rotate among the voting membership on an annual basis and shall be chosen from 

an institution other than those already represented on the Executive Committee. 

Meetings. The Council shall meet once in the fall (the second Tuesday and Wednesday in September) and once during 

the Men’s or Women’s Basketball Conference Championship, alternating annually: The meeting during the Champion- 

ship shall also include the faculty athletics representatives, athletics directors and senior woman administrators. 

Section V-2. Faculty Athletics Representatives. 

The faculty athletics representatives shall be appointed by the president, or by the duly constituted authority of the insti- 

tution and shall be a regular full-time member of the faculty at the time of appointment or an administrative officer in that 

institution. 

a. Voting Delegates. The members of the Conference shall be entitled to one vote each. Unless the chief executive officer 

is present, the faculty athletics representative shall be the voting delegate for each member institution. In the event that 

the faculty athletics representative is not present., the institution’s vote may be cast by the athletics director or senior 
women’s administrator present at the meeting. (Revised: May 2008, May 2013) 

b. Officers. The officers of the Conference shall be a president, a vice-president and a secretary-treasurer. The above 

officers must be voting delegates of their institutions. 

1. President. The president shall be the official representative of the Conference in all relations concerning intercol- 

legiate athletics and, in cooperation with the Commissioner, shall foster compliance with all NCAA and Confer- 

ence rules and regulations. The president shall preside at all meetings of the Conference, shall appoint standing 

and special committees after consulting with the chair of the Athletics Directors Committee and the Commission- 

er, and shall be an ex-officio member of all committees of the Conference. The president shall assure that proper 

notices of Conference meetings be given to the members and that an agenda be prepared for each meeting. The 

president shall have such other powers and duties as are normal and incident to such office (see General Policies 

& Procedures, Article X, regarding the President’s Award). (Revised: April 2008) 

2. Vice-President. The vice-president shall perform the duties of the president, until the next election, in the latter’s 

absence or disability, or when the presidency is vacated. The vice-president shall assist the president in the perfor- 

mance of Conference business when necessary and shall have other powers and duties as may be conferred by the 

president or by the Conference. 

3. Secretary-Treasurer. The secretary-treasurer shall have supervisory responsibility of all records of the Conference, 

shall review the records of all meetings of the Executive Committee, shall report at each regular meeting the deci- 

sions of the Executive Committee rendered since the last regular meeting, and shall submit at the annual meeting 

a detailed statement of all receipts and disbursements of Conference funds. All accounts are to be audited by a 

certified public accountant. 

c. Election of Officers. Officers of the Conference shall be elected at the meeting in May and shall continue in office 

from July 1 through June 30. Candidates for office must have served a minimum of two (2) years as a voting delegate to 

be eligible for an office. Officers shall be elected according to a rotation determined by constituent members and on file 

in the Conference office. Generally, each year, the current vice-president becomes the new president and the current 

secretary-treasurer becomes the new vice-president. A new secretary-treasurer is nominated and elected based on who 

is next in line for the position according to the Conference rotation. If the president’s position becomes vacant during 

the middle of a term of office, the vice-president shall assume the presidency of the Conference. If deemed necessary 

by the president, other vacant offices occurring between the meetings of the Conference shall be filled by the Executive 

Committee. The Executive Committee shall approve any needed adjustments to the rotation cycle. A new member to 

the Conference shall be added to the end of the rotation cycle. (Revised: May 2006) 

Section V-3. Executive Committee. 

The Executive Committee shall be composed of the president, the vice-president, the secretary-treasurer, the immediate 
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past president, and the chair of the Council of Presidents. In the event the immediate past president ceases to be a represen- 

tative of the Conference, a member-at-large shall be chosen by the Conference to serve on the Executive Committee. The 

Commissioner and the chair of the Athletic Directors shall serve as ex-officio members without vote. 

a. Duties. The Executive Committee shall transact the necessary business of the Conference between regular meetings 

of the Conference, subject to approval of the voting delegates at the next regular or special meeting. The Executive 

Committee is also charged with overseeing the management and operation of the Conference in accordance with its 

Constitution and Bylaws. The Executive Committee may establish changes in the procedures for the general conduct of 

the Commissioner’s office. A member institution may appeal to the Conference any decision or action of the Executive 

Committee. 

b. Meetings. The Executive Committee shall meet at least two (2) weeks prior to the May meeting to review the budget 

prepared by the Commissioner and recommend a budget for the forthcoming year to the membership for approval at 

the May- meeting. The Executive Committee shall conduct a mid-year budgetary review. 

Section V-4. Commissioner. 

There shall be a Commissioner who shall be elected by a vote of three-fourths of the Council of Presidents at any regular 
or special meeting. The Commissioner shall serve as the chief administrative officer of the Conference and shall be respon- 
sible to the Executive Committee. The Commissioner shall ensure adherence to the principles of the Constitution and 
Bylaws by all members of the Conference. The Commissioner shall perform such duties as are prescribed in the Bylaws and 
such other duties as may be prescribed by the Executive Committee. The Commissioner shall have the powers necessary 
for the effective performance of the Commissioner’s duties. 

Section VI-1. Quorum. 

To constitute a quorum for the transaction of business at a meeting of the Conference, two-thirds of the member institu- 

tions must be represented by voting delegates. 

Section VI-2. Constitutional Amendments. 

The Constitution may be amended at any regular or special meeting by three-fourths of the members. The proposed 
amendment shall be submitted, in writing, four weeks before the meeting, through the commissioner to the Constitution 
and Bylaws Committee for review. The Commissioner shall send complete copies of the proposed amendments to all mem- 
bers at least fifteen (15) days before the meeting. 

Section Vi-3. Bylaw Amendments. 

Any amendments to the Bylaws require a three-fourths vote of the members of the Conference, unless otherwise noted. 

a. Amendments to Article V (Finances) of the Bylaws. Article V (Finances) of the Bylaws may be amended at any reg- 

ular or special meeting by two-thirds of all members. (Adopted: April 2006) 

b. Waivers of Eligibility Rules. An approved waiver of the ACC initial eligibility rule, the intra-conference transfer rule, 

intra-conference national letter of intent rule and medical hardship waivers requires an affirmative vote of two-thirds 

of the member institutions. All members, including the institution requesting the waiver, are eligible to vote. (Revised: 

October 2011) 

c. Amendments to Article X (Television Policy) of the Bylaws. Article X (Television Policy) of the Bylaws may be 

amended at any regular or special meeting by two-thirds of all members. (Adopted: April 2006) 
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Section Vl-4. Sports Operation Code Amendments. 

Recommendations for modifications in the Sports Operations Code shall be submitted to the membership by the Commis- 

sioner at any regular meeting of the Conference and may be adopted by a majority vote of the voting delegates present and 

voting on the issue. (Revised: April 2006) 

Section Vl-5. General Policies and Procedures Amendments. 

Recommendations for modifications in the General Policies and Procedures shall be submitted to the membership by the 

Commissioner at any regular meeting of the Conference and may be adopted by a majority vote of the voting delegates 

present and voting on the issue. Changes which are approved, unless otherwise specified, shall become effective July 1 fol- 

lowing enactment. (Revised: April 2006) 

Section Vl-6. Effective Date of Amendments. 

All amendments to the ACC Manual shall become effective July 1 following adoption unless otherwise noted in the pro- 
posed amendment. 
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[Note: For ease of reference, changes in the ACC Bylaws for 2013-14 have been underlined.] 

A~TICL~ I, SPORTSMANSHIP PRINC~PL[ 

It shall be the responsibility of each member institution to insure that all individuals associated with the athletics program of 

that institution conduct themselves in a sportsmanlike manner when representing their universit}< Unsportsmanlike conduct, 

when demonstrated by any party associated with a member institution, will not be tolerated and may subject the individual 

to disciplinary action. The member institution with which the individual is associated may also be subject to disciplinary ac- 

tion if it is found that the institution’s actions, or failure to act, substantially contributed to the individual’s misconduct. The 

duties with regard to sportsmanship of member institutions, the Commissioner, coaches, student-athletes, band members, 

cheerleaders, mascots and officials are elaborated in the Sportsmanlike Policy in the Sports Operation Code. 

Public criticism of officials or comments evaluating the officiating of particular contests is not in the best interest of intercol- 

legiate athletics. Institutional personnel are prohibited, therefore, from commenting on officiating, other than directly to the 

Conference office. (See Article I in the Sports Operation Code for the Sportsmanlike Policy.) 

ARTICLE I1o NCAA REGULATIONS 

The Conference and each of its member institutions shall be members of Division I Football Bowl Subdivision of the NCAA. 

Member institutions are bound by NCAA rules and regulations, unless Conference rules are more restrictive. 

ANTICLE III, OFFICE OF TH[ COIMIMISSION~F~ .................................................................................................................................................................................. 

Section ili-1. Duties of the Commissioner. 

The Commissioner’s duties shall include: 

a. Chief Administrative Officer. Serve as the chief administrative officer of the Conference. 

Conference Rules and Regulations. Interpret and enforce all rules and regulations of the Conference and of the 

NCAA. This responsibility includes, but is not necessarily limited to, broad discretionary powers to supervise inves- 

tigations, hold hearings and impose temporary or permanent measures against member institutions, personnel, and 

student-athletes for conduct judged to be in violation of the spirit as well as the letter of Conference Constitution and 

Bylaws. The above shall be carried out under procedures as set forth in the Conference Bylaws. 

c. Equity. Implement and advocate the principle of equity. 

d. Committee Membership. Serve as an ex-officio, nonvoting member of the faculty athletics representative’s, Executive 

and athletics director’s committees, Council of Presidents and all other Conference committees. 
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Meetings. Issue the call for regular and special meetings of the faculty athletics representatives, athletics directors and 

the Executive Committee. Make arrangements for the meetings of these groups, and for such meetings of the coaches 

or other employees of the athletics administration as may be authorized by the athletics directors, and be responsible 

for the publication and distribution of all minutes setting forth actions by any of these groups. 

Constitution and Bylaws. Reprint the Constitution and Bylaws from time to time as may be necessary, and distribute 

copies as appropriate to each member institution’s chief executive officer, faculty athletics representative, athletics 

director and senior woman administrator. 

g. Athletics Problems. Study athletics problems of the Conference, offer advice and assistance in their solution, and 

encourage and promote friendly relations among the member institutions, student-athletes and alumni. 

h. Officiating. Assign football and basketball officials for all games between member institutions. Assignments also may 

be made for non-conference football and basketball games and for other sports when requested. The Commissioner is 

authorized to expend funds from his budget for the improvement of officiating. 

i. Awards and Trophies. Purchase awards and trophies presented by the Conference. 

Publicity. Conduct, through the print and electronic media, periodicals, various meetings and the general service 

of the Conference office, a continuing educational program to promote the development of better sportsmanship, 

respect for the amateur spirit, and understanding of the values of competitive athletics, and exert all reasonable effort 

to acquaint the public with the ethics and high ideals which motivate the Conference in its conduct of intercollegiate 

athletics. 

k. Income Producing Projects. Initiate and formulate, for the Conference, income producing projects. 

1. School Visits. Visit each Conference school at least once each year to inquire into and observe the operation of its 

intercollegiate athletics program. 

m. Assistance to Non-Members. Stand ready to render assistance to non-member institutions when solicited. 

n. Conference Employees. Select and engage assistants and employees to assist in carrying out the above described 
activities; to choose titles for conference employees; and to fix their compensation within the limits of the approved 
budgets. 

o. Execute Contracts. Unless otherwise provided in the Bylaws, the Commissioner has the power to execute contracts. 

p. Conference Budget. Present a budget for consideration to the Executive Committee at least two weeks prior to the 

May meeting of the Conference. This budget requires Conference approval. 

q. Other Duties. Perform such other duties as the Council of Presidents, faculty athletics representatives, the athletics 

directors or the Executive Committee may direct or as required in Articles VIII and IX in this section. 

Section 111-2. Commissioner’s Contract. 

The Commissioner shall be paid a salary to be determined by the Conference. The term of the contract, including fringe 
benefits, shall be recommended by the Executive Committee and approved by two-thirds of the members of the Council 
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Section 111-3. Office of the Commissioner. 

The Office of the Commissioner shall be located at a place designated by the Conference. 

ARTICLE W. GOVERNANCE STRUCTURE ............................................................................................................................................................. 

Section IV-i. Organization. 

Each member institution will have one representative with voting power in each of the following governance groups: (Ad- 

opted: May 2009) 

a. Council of Presidents 

b. Faculty Athletics Representatives 

c. Directors of Athletics 

d. Senior Woman Administrators 

Section IV-2. Structure. 

The Council of Presidents shall have the complete responsibility for and authority over the Conference. The Executive 

Committee shall transact the necessary business of the Conference between regular meetings of the Conference, subject to 

approval of the voting delegates at the next regular or special meeting, as well as oversee the management and operation of 

the Conference in accordance with its Constitution and Bylaws. The faculty athletics representatives, as voting delegates, 

per Article V of the Constitution, shall take final action on conference matters only during joint business sessions. See the 

governance structure detailed in Appendix I of this section. (Adopted: May 2009) 

Section IV-3. Standing Committees. 

The Conference has established the following standing committees. See Appendix II of this section for current member- 

ship of these committees. 

a. Standing Committees Reporting Lines, The reporting lines for each Conference Standing Committee are as follows 

(see Appendix I of Bylaws): (Adopted: May 2009) 

1. Faculty Athletics Representati,,-es. Committee on Committees, Constitution and Bylaws Committee, Infrac- 

tions Review Committee, Student-Athlete Advisory Committee. 

2. Directors of Athletics. Men’s Basketball Committee, Women’s Basketball Committee, Football Committee, Offi- 

ciating Committee, Sportsmanship Committee (with secondary reporting to the Senior Woman Administrators), 

Television Committee. 

3. Senior Woman Administrators. Awards Committee, Equity Committee, all Olympic Sport Committees, Stu- 

dent-Athlete Welfare Committee, secondary reporting of the Sportsmanship Committee. 

b. Appointments to Standing Committees, Members of standing conference committees shall be recommended to and 

approved by the faculty athletics representatives at the annual Conference meeting. The procedures for selections shall 

be as follows: 

1. A nomination form, which includes all vacancies for the upcoming year, shall be distributed to member institu- 

tions two (2) months prior to the annual Conference meeting. 

2. The nomination form shall be returned to the Conference office six (6) weeks prior to the annual Conference 

meeting. 
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3. The completed nomination form shall be reviewed by the President of the Conference, the Chair of the Athletics 

Directors and the Commissioner. Committee appointments will be recommended to the Committee on Commit- 

tees prior to the annual Conference meeting. 

4. The Committee on Committees shall present their recommendations for committee membership at the business 

session of the annual Conference meeting. 

Terms of Standing Committee Appointments. Committee appointments are July 1-June 30 unless otherwise not- 

ed. Representatives on standing committees will serve one three year term with a maximum of up to one three-year 

reappointment term for any member or ex-officio (those listed with an asterisk (*) below are currently serving their 

second three-year term and therefore cannot be reappointed). All committees will meet via telephone conference call 

or in-person at least one time each academic year. The Commissioner is an ex-officio member of all Conference com- 

mittees. (Revised: May 2008) 

Mission and Composition of Standing Committees. 
1. Awards Committee. 

a. Mission: The Awards Committee shall review and approve the awards that the Conference provides to teams, 

coaches and student-athletes. It shall make its recommendations to the ACC Senior Women Administrators 

on an annual basis. (Adopted: May 2011) 

b. Composition: Seven (7) voting members. At least one (1) faculty athletics representative, one (1) athletics 

director and one (1) senior woman administrator shall serve as a voting or ex-officio member. (Revised: May 

2009) 

2. Committee on Committees. 

a. Mission: The Committee on Committees shall review and approve all nominees for ACC standing and sport 

committees on a yearly basis. It is responsible for monitoring and evaluating the committee section of the 

ACC Manual to ensure the committee structure remains effective and appropriate. (Adopted: May 2011) 

b. Composition: Seven (7) voting members. At least one (1) faculty athletics representative, one (1) athletics 

director and one (1) senior woman administrator shall serve as a voting or ex-officio member. (Revised: May 

2009) 

3. Constitution and Bylaws Committee. 

a. Mission: The Constitution and Bylaws Committee is responsible for monitoring changes to the ACC Manual 

and ensuring that the Manual is clearly and accurately written. All changes to content and structure must be 

approved by the Committee yearly. (Adopted: May 2011) 

b. Composition: Seven (7) voting members. At least one (1) faculty athletics representative, one (1) athletics 

director and one ( 1 ) senior woman administrator shall serve as a voting or ex-officio member. (Revised: May 

2009) 

4. Equity Committee. 

a. Mission: The Equity Committee shall serve solely as an advisory committee, providing feedback to the ACC 

governance body on NCAA legislative proposals, ACC sport committee proposals, ACC regular season and 

championship operating procedures and the overall student-athlete experience as they relate to gender and 

racial equity. (Adopted: May 2011) 

b. Composition: Fifteen (15) voting members (one from each member institution) including at least two (2) 

faculty athletics representatives, two (2) athletics directors, two (2) senior woman administrators and six (6) 

at-large (assistant/associate level or higher). One (1) coach of a female sport and one (1) coach of a male 

sport shall serve as ex-officio members. The chair shall serve as a voting or ex-officio member of the Commit- 

tee on Student-Athlete Welfare. (Revised: May 2009) 

5. Finance Committee. 

a. Mission: The Finance Committee shall assist the Conference staff in the preparation of the annual ACC 

Operating Budget and generally review topics associated with Conference revenues and expenditures. Fol- 

lowing its April meeting, the Committee will recommend the proposed Conference Operating Budget for 
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the upcoming fiscal year to member institutions for final review prior to the budget being submitted for final 

approval at the annual Conference Spring Meeting. (Adopted: May 2011) 

b. Composition: Fifteen (15) voting members (one from each member institution) including at least six (6) 

faculty athletics representatives (including the Conference Secretary-Treasurer as chair) and a combination 

of at least one (1) athletics director, one (1) senior woman administrator, one (1) athletics financial officer 
and one (1) university financial officer shall fill the final six (6) voting member positions. In the event that 

the university financial officer is a representative from the same institution as a current member of the com- 

mittee, the committee may consist of sixteen (16) members to accommodate for that individual. (Revised: 

May 2009, May 2011) 

6. Audit Subcommittee of the Finance Committee. 

a. Mission: The Audit Committee is a subcommittee of the Finance Committee. It shall select the external audit 

firm employed by the Conference and meets annually with this firm to review the Conference audit for the 

previous fiscal year. The Committee makes recommendations, if needed, following this review to the Confer- 

ence staff. (Adopted: May 2011) 

b. Composition: Five (5) voting members. The Conference President, Vice-President and Secretary-Treasurer 

will serve as voting members in addition to one (1) athletics director and one (1) athletic financial officer. 

(Revised: May 2009) 

7. Investment Subcommittee of the Finance Committee. 

a. Mission: The Investment Committee is a subcommittee of the Finance Committee. It shall make recommen- 

dations to the Conference staff on investment of Conference assets. The Committee is responsible for devel- 

oping the Conference investment policy and reviews the performance of any investment managers employed 

to invest assets on the Conference’s behalf. (Adopted: May 2011) 

b. Composition: Six (6) voting members. The Conference President, Vice-President and Secretary-Treasurer 

will serve as voting members in addition to three (3) institutional representatives with investment experi- 

ence. (Revised: May 2009) 

8. Infractions Review Committee. 

a. Mission: The Infractions Review Committee shall annually review all ACC and NCAA violations reported 

by conference members. The committee does not investigate the case or provide additional penalties, but, 

rather, uses the information to identify trends and/or areas to focus rules education. (Adopted: May 2011, 

Revised: February 2013) 

b. Composition: Fifteen (15) voting members (one from each member institution) consisting of faculty athlet- 

ics representatives and athletics directors. (Revised: May 2009, February 2013) 

9. Officiating Committee. 

a. Mission: The Officiating Committee shall recommend to the voting delegates the method of selecting offi- 

cials and the fees and allowances for officials. It shall recommend policies and rules governing the relations 

between coaches and officials. It shall serve in an advisory capacity to the Commissioner by reviewing reports 

provided by sport committees and officials coordinators, and by making recommendations. (Adopted: May 

2011) 

b. Composition: Seven (7) voting members. At least one (1) faculty athletics representative, one (1) athletics 

director and one (1) senior woman administrator shall serve as a voting or ex-officio member. (Revised: May 

2009) 

10. Sportsmanship Committee. 

a. Mission: The Sportsmanship Committee shall serve in an advisory capacity for the Conference and its mem- 

ber institutions. It shall discuss trends and objectives as well as recommending policies and initiatives that 

would be in the best interest of the conference and the respective sports. (Adopted: May 2011) 

b. Composition: Seven (7) voting members. At least one (1) faculty athletics representative, one (1) athletics 

director and one (1) senior woman administrator shall serve as a voting or ex-officio member. (Revised: May 
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11. Student-Athlete Advisory Committee. 

a. Mission: The Student-Athlete Advisory Committee, which represents diverse views and backgrounds of 

student-athletes, was established to serve as a medium of communication through which student-athletes, 

conference administrators, institutional representatives, NCAA representatives and coaches discuss and take 

action on issues relating to rules and regulations; student-athlete welfare; and community service. (Adopted: 

May2011) 

b. Composition: Twenty-four (24) student-athletes (two from each member institution) as voting members. 

One (1) faculty athletics representative and one (1) senior woman administrator shall serve as ex-officio 

members. (Revised: May 2009) 

12. Student-Athlete%Telfare Committee. 

a. Mission: The Student-Athlete ¼relfare Committee shall study and evaluate issues and trends that may impact 

the lives of ACC student-athletes. It shall also make recommendations to the ACC Senior Women Adminis- 

trators when necessary. (Adopted: May 2011) 

b. Composition: Seven (7) voting members. One (1) faculty athletics representative and one (1) senior woman 

administrator shall serve as a voting or ex-officio member. The chair of the Committee on Equity will serve as 

a voting or ex-officio member and a student-athlete from the ACC SAAC will serve as an ex-officio member. 
(Revised: May 2009) 

13. Television Committee. 

a. Mission: The Television Committee monitors and evaluates the conference’s relationships with its various 

television and digital media partners and offers feedback and recommendations for continual improvement. 

(Adopted: May 2011) 

b. Composition: Fifteen (15) voting members consisting of the athletics director from each member institu- 

tion. The current chair of the faculty athletics representatives and one (1) senior woman administrator shall 

serve as ex-officio members. (Revised: May 2009) 

Section IV-4. Sports Committees. 

Unless otherwise stated in the Sports Operation Code, standing sports committees may meet two (2) times per year - once 

at the site of the Championship and once at the Conference office or by telephone, depending on the nature of the busi- 

ness. The Football and Men’s Basketball Committees are composed of the athletics director from each member institution 

with one designated as chairperson. The %Tomen’s Basketball Committee is composed of an assistant/associate athletics 

director of each member institution with an athletics director designated as chairperson. The president of the respective 

conference coaches’ association is an ex-officio member of these three (3) committees as are faculty athletics representa- 

tives appointed by the president of the Conference. Every other sports committee, which includes the head coach of that 

sport from each member institution, is chaired by a designated athletics director or associate!assistant athletics director 

and may have a vice-chair appointed by the president. If a Senior Woman Administrator (SWA) is not appointed as chair 

or vice-chair, an S~A ex-officio member shall be appointed. These committees shall function under the Constitution and 

Bylaws of the Conference and shall establish operating procedures for the respective sports. Any special regulations having 

to do with the respective sports must be approved by the Conference. Each sports committee shall file an annual report 

thirty (30) days prior to the annual Conference meeting. See Appendix III of this section for current membership of these 

committees. (Revised: October 2012) 

a. Terms of Sports Committee Appointments. Committee appointments are ~July 1-June 30 unless otherwise noted. 

Representatives on sport committees will serve three year terms with a maximum of up to one three-year reappoint- 

ment term for any member or ex-officio. Exceptions for sports committees may be granted when specific expertise is 

warranted. All committees will meet via telephone conference call or in-person at least one time each academic year. 

The Commissioner is an ex-officio member of all Conference committees. (Revised: May 2008) 
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b. Committee Chair Responsibilities. (Revised: October 2012) 

1. Be present at all Committee meetings or participate on all Committee conference calls. 

2. Preside over and conduct all Committee meetings with the Conference liaison. 

3. Facilitate and mediate discussion arising from agenda items. 

4. Be present at the Championship site for the pre-championship meeting and throughout the duration of the cham- 

pionship. 

5. Serve as the Chair of the Protest Committee. 

6. Address committee issues during the senior woman administrator meetings or with your respective senior woman 

administrator to be discussed at the annual senior woman administrator’s meeting. 

7. Assist with selecting a Vice-Chair when necessary. 

8. Assist the Conference liaison with various logistical, operational and administrative issues that may arise at the 

Championship. 

9. Provide the Committee with Conference and/or national perspective. 
c. Committee Vice-Chair Responsibilities. (Revised: October 2012) 

1. Be present at all Committee meetings or participate on all Committee conference calls. 

2. Assist with the conduct of all Committee meetings and preside over in the absence of the Committee Chair. 

3. Assist with mediating discussion arising from agenda items. 

4. Be present at the Championship site for the pre-championship meeting and throughout the duration of the cham- 

pionship. 

S. Serve as the Vice-Chair of the Protest Committee, if applicable. 

6. Assist the Conference liaison with various logistical, operational and administrative issues that may arise at the 

Championship. 

d. Committee Ex-Officio Member Responsibilities. (Adopted: October 2012) 
1. Be present at all Committee meetings or participate on all Committee conference calls, if possible. 

2. Assist with the conduct of all Committee meetings and preside over in the absence of the Committee Chair. 

3. Assist with mediating discussion arising from agenda items. 

4. Be present at the Championship site for the pre-championship meeting and throughout the duration of the cham- 

pionship. 

5. Serve as the Vice-Chair of the Protest Committee, if applicable. 

6. Assist the Conference liaison with various logistical, operational and administrative issues that may arise at the 

Championship. 
7. Assist the Conference liaison with presentation of recommendations of the sport committee to the Senior Woman 

Administrators. 

Section IV-5. Conference Meeting Dates and Sites. 

The faculty athletics representatives, athletics directors and senior woman administrators shall hold the annual Confer- 

ence business meeting in May. Business meetings are also held in October and December. (Revised: May 2009) 

a. Council of Presidents. The Council shall meet once in the fall and once during the Men’s or Women’s Conference 

Basketball Championship, alternating annually. The meeting during the Championship shall also include the faculty 

athletics representatives, athletics directors and senior woman administrators. 

b. Regular Meetings. M1 of the governance groups shall meet three times each year in October, April and May. Each 

group shall meet separately before convening in a joint business session. 

c. Fall Meetings. This regular annual meeting of the faculty athletics representatives, athletics directors and senior wom- 
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an administrators shall be held in October at the institution of the current conference president. 

Legislative Meeting. Annually the faculty athletics representatives and senior woman administrators shall meet jointly 

in December, at the site of the ACC Football Championship Game, to discuss and formulate conference positions on 

proposed NCAA legislation. 

Winter Meetings. Annually the faculty athletics representatives and the athletics directors shall meet separately and 

jointly in J anuary/February. 

April Meetings. This regular annual meeting of the faculty athletics representatives, athletics directors and senior 

woman administrators shall be in April and shall coincide with the ACC Post-Graduate Scholar-Athlete Banquet. 

Spring Meetings. This regular annual meeting of the faculty athletics representatives, athletics directors and senior 

woman administrators shall be held in May. 

Additional Meetings. Additional meetings may be called by the president or Commissioner as deemed necessary or 

pursuant to written request of not less than two-thirds of the members. In either case, the call shall state the reasons for 

the meeting. The site of the meeting will be determined by a vote of the Conference. Conference business may also be 

conducted by teleconference when authorized by the president or Commissioner. 

ARTICLE V. FINANCES 

Section V-1. Conference Budget. 

The Finance Committee, comprised of one representative from each member institution, shall participate with the Confer- 

ence office staff and Commissioner in preparing the annual operating budget for the forthcoming year. Once this budget 

process is complete, the Committee will request that the Commissioner forward the final draft budget to the Executive 

Committee and all fifteen (15) institutions for review at least two (2) weeks prior to the May meeting of the Conference. 

The Executive Committee will recommend the final budget for approval at that meeting. The Conference budget shall 

include a ten (10) percent contingency amount. (Editorial Revision: 2008) 

Section V-2. Distribution of General Revenue. 

The Conference shall distribute its revenue, including but not limited to revenue from television receipts, Conference 

championships, participation in preseason or postseason competition, and interest from Conference funds on deposit, 

according to the provisions set forth in this Article. 

Before distributing the revenue to each institution, the Conference shall deduct the funds reserved for the budget for the 

following year, including the ten percent contingency amount. Unless otherwise specified in this Article, the remainder of 

the Conference revenue shall be divided equally among the Conference members and distributed in shares to each mem- 

ber by June 1, or the first business day following June 1, in accordance with the distribution plan approved annually by the 

Executive Committee. 

Any distributable funds not received in the Conference office by June 1 will be distributed equally upon receipt. 

If income sources do not provide necessary funds for the operation of the Conference office, an assessment shall be levied 

upon the member institutions in equal amounts. 
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Section V-3. Conference Reserve. 

The Conference shall maintain a reserve equaling one times the Conference approved annual operating budget. Any dis- 
tribution of excess funds to the member schools shall be equal and calculated annually based on the Conference’s annual 
audited financial statements as follows: (Revised: October 2008) 

1. Total unrestricted net assets, net of property and equipment, less accumulated depreciation. 
2. Less the reserve as defined above. 

Section V-4. Postgraduate Scholarships. 

The Conference shall add the money received from player of the game awards presented during televised Conference 

football and men’s basketball games and other money as determined by the Executive Committee to the funds used for the 

Conference Postgraduate Scholarships. 

The scholarships are awarded to student-athletes who have completed their undergraduate degrees and who plan to attend 
a graduate program within three (3) years. 

Section V-5. Employee Insurance. 

The Conference shall be insured against dishonesty and theft by the Commissioner and any Conference employee and the 
cost of the insurance shall be paid from Conference funds. 

Section V-6. Indemnification and Liability. 

The Conference shall indemnify the faculty athletics representatives, the chief executive officers, the athletics directors, 

the senior woman administrators, the Commissioner, and the Conference staffagainst all costs (including attorney’s fees), 

expenses, judgments, fines, and other amounts reasonably incurred by any or all such persons, or any of them, in con- 

nection with any claim, demand, suit, or proceeding, civil or criminal, arising out of and related to the interpretation or 

enforcement of the Conference rules where the person to be indemnified acted in good faith and in a manner reasonably 

believed by such person to be in the best interest of the Conference and to be authorized by the rules of the Conference. 

Section V-7. Distribution of Revenue from the NCAA Men’s Basketball Championship. 

All receipts from the NCAA Men’s Basketball Championship (six-year performance history and broad base programs) will 

be divided equally among the member institutions after payments to the participating teams as outlined below, 

A team participating in the first round of the Men’s Basketball Championship will receive $40,000. A team participating in 

the second/third rounds will receive $40,000. Any team advancing beyond the third round and playing east of the Missis- 

sippi will receive an additional $45,000. Any team advancing beyond the third round and playing west of the Mississippi 

will recieve an additional $55,000. If a team advances to the Final Four, it will receive an additional $85,000 if playing east 

of the Mississippi and $95,000 if playing west of the Mississippi. 

A team participating in the %romen’s Basketball Championship will receive $25,000. A team advancing to the Regional will 

receive an additional $25,000 (for a total of $50,000). If a team advances to the Final Four, it will receive an additional 

$50,000 (for a total of $100,000). Exception: if an ACC team hosts a first and second round site, and their team plays at that 

site, the institution would not receive the initial supplemental distribution. (Adopted: October 2007, Editorial Revision: 

2011) 
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Section V-8. Distribution of Revenue from the National Invitational Tournaments. 

A team participating in the preseason or the postseason National Invitational Tournaments shall keep all game receipts. 

Section V-9. Distribution of Revenue from Postseason Football Games. 

M1 receipts from postseason football games will be divided equally among the member institutions after payments to the 

participating teams. Expense allowances will be provided to all teams participating in a postseason bowl game. The base 

expense allowance for all Conference bowl games is $1.1 million. BCS bowl games’ base expense allowances range from 

$1.7 million to $2.1 million depending on the bowl game. Amounts are then adjusted in increments of $25,000 depending 

on travel distance between the institution and the bowl game site. Actual expense allowances are described in Appendix VI 

of this section. (Revised: December 2005, May 2008, May 2010; NCAA Revision: 2008) 

Should a team participate in a game not specified in Appendix II, distribution and expenses will be determined at a meeting 
of the Conference. Conference schools who participate in post-season bowl games are responsible for the sale of the first 
6,000 tickets. After 6,000 tickets, the Conference will share in the expense of unsold tickets (calculated at the lowest ticket 
price available) as follows: 

a. From 6,001 through 7,000 tickets, the Conference willpay 50% of ticket cost. 

b. From 7,001 through 8,000 tickets, the Conference will pay 75% of ticket cost. 

c. From 8,001 through the contracted guaranteed amount of tickets at the respective bowl game, the Conference will pay 

100% of ticket cost. 

Any funds designated by the preseason or postseason game specifically for nonathletic scholarships will go directly to the 

participating institution and will not be included in the Conference revenue distribution. 

Section V-10. Early Distribution of Football Television Receipts. 

A member institution may elect a February distribution of football television receipts. The Commissioner shall poll the 

member institutions in September to determine whether they wish to receive an early distribution of the television re- 

ceipts. This distribution will be made when the Conference office receives all of the funds due from the national networks. 

Institutions electing early distribution will not receive interest payment on the balance of funds left on deposit from na- 

tional network receipts. 

Section V-1 1. Payment of Expenses. 

Meetings Among the meetings for which the Conference will reimburse business-related expenses for institutional 

personnel are: (Revised: May 2008, May 2010) 

1. Winter Conference Meetings (January/February): FAR (and adult guest), AD (and adult guest) 

2. February SWA/AssistantiAssociate AD Meeting: SWA, one selected Assistant/Associate AD 

3. CEO Meeting (March Men’s/Women’s Basketball Tournament): CEO, FAR, AD, SWA 

4. April Conference Meetings: AD, FAR, SWA 

5. Annual Spring Conference Meetings (May/June): FAR (and adult guest), AD (and adult guest), SWA (and adult 

guest), head football coach (and adult guest), head men’s basketball coach (and adult guest), head women’s bas- 

ketball coach (and adult guest) 

6. Division IA FAR Spring Board Meeting: FAR representative to the Division IA FAR group 

7. Fall CEO Meeting (September): CEO, FAR Chair, AD Chair 



8. Fall Conference Meetings (October): FAR, AD, SWA, SAAC Member 
9. FARAMeeting (November): Conference Secretary-Treasurer 
10. Legislative Meeting (December Football Championship): FAR, SWA (and adult guest) 
11. Other Meetings: For a called Conference meeting, the school designated attendee(s) only shall be reimbursed for 

business-related expenses. 

All service groups, except compliance coordinators, will meet once per year and will be reimbursed for that meeting. 

Compliance coordinators will meet twice per year. One individual from each school will be reimbursed for all service 

groups meetings. Service groups include: academic advisors, compliance coordinators, development directors, facilities 

and operations directors, student-athlete development coordinators (life skills coordinators), marketing directors, ticket 

managers, sports information directors, athletic trainers, associate/assistant athletics directors and video services direc- 

tors. (Revised: May 2011) 

bo Events. Among the events for which the Conference will reimburse business-related expenses for institutional person- 
nel are: (Revised: October 2008) 
1. ACC Football Championship: CEO (and adult guest) AD (and adult guest) 
2. Conference Champion Bowl or participating school’s bowl (three night allowance): CEO (and adult guest), FAR 

(and adult guest), AD (and adult guest), SWA (and adult guest) 
3. Conference Champion Bowl only: Head football coaches (and adult guest) 
4. ACC Men’s Basketball Championship: CEO (and adult guest), FAR (and adult guest), AD (and adult guest), 

SWA (and adult guest) 
S. ACC Women’s Basketball Championship: CEO (and adult guest), FAR (and adult guest), AD (and adult guest), 

SWA (and adult guest) 

The chair(s) and vice-chair(s) of the sports committees will be reimbursed for business-related expenses incurred while 

attending the Championship. Business-related expenses are defined as meals, lodging (single or double room rate) tips 

and gratuities, and transportation [coach airfare, taxi, car rental plus gas, personal auto (current IRS mileage allowance)]. 

Section V-12. Football Ticket Return Policy. 

Two (2) weeks prior to the date of the game, the visiting institution should retain no more than 500 unsold tickets fi’om 

the original ticket allotment sent by the home team. The remainder should be overnighted to the host institution at that 

time. Three (3) days prior to the game day, the visiting institution may return no more than 150 unsold tickets from the 

above-mentioned allotment, which should be overnighted to the host institution’s ticket office for next morning delivery. 

Following the game, the visiting institution will be allowed to return up to 100 unsold tickets plus any unused band tickets. 

The host school may modify the above policy to be less restrictive if circumstances allow. 

ARTICLE Vl. RULES OF ELIGIBILITY APPLICABLE TO ALL SPORTS 

Section VI-1. Conference Initial-Eligibility Rule 

A nonqualifier whose first full-time collegiate enrollment occurs at an ACC institution shall not be eligible for competition, 

practice, or athletically related financial aid at any conference institution. On an annual basis, a conference member may 

permit a maximum of four nonqualifiers (two in men’s sports and two in women’s sports with no more than one in any 

single sport) who have been granted a partial waiver by the NCAA Initial Eligibility %~aiver Committee permitting them 

to receive athletic aid and/or practice per NCAA rules and whose first full-time collegiate enrollment occurs at an ACC 
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institution. (Revised: February 2006) 

A nonqualifier who transfers to a conference institution from a two-year college must have graduated with an AA degree (or 

equivalent), satisfactorily completed a minimum of 48 semester or 72 quarter hours with a cumulative GPA of 2.0 on trans- 

ferable degree credit acceptable toward any baccalaureate degree program at the certifying institution, and have attended 

the two-year college that awarded the AA degree (or equivalent) as a full-time student for at least three semesters or four 

quarters (excluding summer terms) in order to be eligible for competition, practice, and athletically related financial aid. 

(Revised: October 2007, May 2008) 

A nonqualifier who transfers to a conference institution from a four-year college outside the ACC must, in addition to 

meeting all NCAA rules regarding such transfers, have satisfactorily completed 48 semester or 72 quarter hours with a 

cumulative GPA of 2.0 on transferable degree credit acceptable toward any baccalaureate degree program at the certifying 

institution, and have attended the immediately preceding four-year college as a full-time student for at least three semesters 

or four quarters (excluding summer terms) in order to be eligible for competition, practice, and athletically related financial 

aid. (Revised: October 2007) 

A nonqualifier who transfers to a conference institution from a two-year college, subsequent to attending a four-year col- 

lege outside the-ACC, must meet all NCAA rules regarding 4-2-4 transfers. 

Upon written application and good cause shown, the faculty representatives, acting as a committee of the whole, shall have 

the authority to grant exceptions to this rule based on objective evidence that demonstrates circumstances which warrant 

the waiver of the normal application of this rule (e.g., the student’s overall academic record, whether the student was re- 

cruited by the institution). A written summary of the faculty athletics representatives’ decision will be distributed to all 

Conference members and kept on file in the Conference office. 

International Transfer Exception. An international transfer student-athlete who did not take a standardized test 

before enrolling full-time at an international collegiate institution shall be immediately eligible for financial aid, prac- 

tice and competition, provided the student-athlete meets all NCAA four-year college transfer requirements and the 

student-athlete was not recruited by any institution prior to enrolling full-time at the international collegiate institu- 

tion. The student must demonstrate foreign residency and attendance at the foreign institution. (Adopted: May 2008; 

Editorial Revision: 2010) 

b. Male Practice Player Exception. Male practice players are exempt from the conference initial-eligibility rule provided 

the student meets all NCAA eligibility requirements. (Adopted: May 2008) 

Section Vl-2. Intra-Conference Transfer Rule. 

A student-athlete who transfers directly to an ACC institution from another ACC institution and who was recruited by the 

institution from which they are transferring, for whom the athletics depamnent interceded in the admissions process, or 

who received any athletically related financial aid during the academic year immediately prior to the transfer is required to 

complete one (1) academic year (two full semesters or three full quarters) of residency at the certifying ACC institution 

before being eligible to compete for or to receive athletically related financial aid from the certifying institution. Such an 

academic year of residency shall count as one of the student-athlete’s four (4) permissible seasons of competition per- 

mitted under NCAA legislation. During such a year of residency, the student-athlete is permitted to practice pursuant to 

NCAA eligibility rules regarding practice eligibility. A transfer student-athlete admitted after the twelfth day of class may 

not utilize that semester or quarter for the purpose of establishing residency: Waivers of this ACC rule may be considered 

by the ACC faculty athletics representatives, acting as a committee of the whole, provided the student-athlete has qualified 
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for an exception or waiver of the NCAA four-year college transfer rule. Further, the waiver request must demonstrate ob- 

jective evidence that proves the student-athlete’s extraordinary personal hardship necessitates the transfer to another ACC 

institution. (Revised: February 2006, October 2008) 

Graduation Exception. A student-athlete who receives a baccalaureate degree at one member institution and who has 

been admitted into a graduate degree program at another member institution may transfer to another member insti- 

tution without being subject to the intra-conference transfer rule. NCAA transfer regulations would apply. (Revised: 

February 2006) 

Section VI-3. Intra-Conference National Letter of Intent Rule. 

An individual who signs a valid National Letter of Intent with an ACC institution and does not satisfy the one-year atten- 

dance requirement or the Junior College graduation provision of the National Letter of Intent may not represent another 

ACC institution in intercollegiate athletics competition until the individual has completed one (1) full academic year 

of residence at the latter ACC institution and shall be charged with the loss of one (1) season of eligibility in all sports. 

An individual receiving a complete release per Item 5 of the National Letter of Intent may not represent another ACC 

institution in intercollegiate athletics competition until the individual has completed one full academic year at the latter 

ACC institution and shall be charged with the loss of one season of eligibility in all sports. Waivers of the ACC rule must 

demonstrate objective evidence that proves the student-athlete’s extraordinary personal hardship necessitates the transfer 

to another ACC institution. These waivers may be considered by the ACC faculty athletics representatives, acting as a 

committee of the whole, only after all appeals to the National Letter of Intent Steering Committee and the National Letter 

of Intent Appeals Committee have been processed. (Revised: April 2007, October 2008) 

Section VI-4. Medical Hardship Waivers. 

The Office of the Commissioner has the authority to administer all requests for medical hardship waivers per NCAA legis- 

lation. Institutions should submit such waiver requests on a form prescribed by the Conference office. All waiver requests 

received by the Conference should be complete upon submission and contain all the necessary and required NCAA and 

Conference documentation. 

An institution may appeal the decision of the Office of the Commissioner to the faculty athletics representatives. If an insti- 

tution wishes to appeal, a written appeal must be received in the Conference office within 30 calendar days from the date of 

the original decision letter. The faculty athletics representative from the institution appealing the decision will present the 

appeal to the entire council of faculty athletics representatives for vote. The decision of the faculty athletics representatives 

will be final, subject only to an appeal to the NCAA. 

Section VI-5. Documentation of Summer Employment and Automobile Ownership. 

Each member institution shall document annually information regarding various aspects of summer employment and au- 

tomobile ownership or usage for all full grant-in-aid recipients. Specific information prescribed by the Conference office is 

required to be included on institutional forms. (Revised: May 2008) 

Section VI-6. Eligibility. 

a. Eligibility Certification. It is the responsibility of each institution to certify its student-athletes in accordance with 

all applicable conference and NCAA eligibility requirements prior to allowing the student-athlete to represent the in- 

stitution in intercollegiate competition. 
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b. Forfeiture of Games. When a player is found to be ineligible for intercollegiate athletics, all athletic contests in which 

the student-athlete has participated, after the date of the act or conditions which rendered the individual ineligible, 

may be forfeited to the respective opposing team or teams, and any individual championships may be forfeited. 

Section VI-7. Exceptions. 

Exceptions to the above rules of eligibility may be allowed in individual cases in which the circumstances are extremely 

unusual and in which the exception will be in accord with the spirit and intent of all rules and regulations concerning eli- 

gibility. 

ARTICLE VII. ASSIGNING OFFICIALS 

The Conference office shall be responsible for the assignment of officials in the following sports: baseball, men’s and wom- 

en’s basketball, field hockey, football, men’s and women’s soccer, softball and volleyball. In no event shall officials be employ- 

ees of the Conference. 

ARTICLE WI~, ENFORCEMENT PROCEDURE 

Section VIII-1. Alleged Violations. 

The Commissioner may receive and investigate reports of alleged violations of rules and regulations of the Conference and 

of the NCAA and may interpret and rule upon such. 

In order to prevent escalation of intra-conference problems and continuation of violations, the following procedures are 

required: 

A member institution shall communicate to the conference office potential NCAA violations that might result in stu- 

dent-athlete ineligibility and generate media exposure. Further, an institution shall communicate potential violations 

of NCAA rules when it is reasonable to conclude that the potential violations might be major in nature (e.g., NCAA in- 

terview conducted). Such communication should be directed to the Commissioner (or his or her designee) in a timely 

manner and ultimately shall also include the resolution of the matter once complete.. (Adopted April 2012) 

An inquiry or report of alleged violations by a Conference member should be sent from a senior level athletics admin- 

istrator or compliance director from the institution making the allegation to a senior level athletics administrator or 

compliance director at the institution to which the allegation is made. In addition, the institution making the allegation 

should notify the Conference office. If the above option is followed, the institution making the allegation is considered 

party to any investigation and shall receive subsequent information as outlined in (c) below. An institution may also uti- 

lize the conference compliance staffto communicate allegations from one Conference member to another; howevel; in 

this instance, the institution is not considered party to any investigation and shall not receive subsequent information. 

In either case, all findings should be reported to the Commissioner. 

c. The institution against which the allegation is made should consult with the Conference to procure advice and guid- 

ance in how to conduct the investigation, but should not rely upon the Conference to assist in the actual investigation. 

d. Only the institution which made the allegation shall receive periodic progress reports throughout the investigation 
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along with a final report at the conclusion of the investigation. That institution, shall not, however, release any informa- 

tion it receives to any other institution or entity. Violations of this will result in forfeiture of any subsequent information 

regarding the investigation or other sanctions. 

Once the investigation has concluded, the institution shall report its findings and, if applicable, any action taken to the 

Conference and/or NCAA. Subsequent to any decision or determination by the Conference and/or NCAA, only the 

institution which made the allegation shall receive a final report that shall include the following: 

1. Facts of the case as discovered through the investigation, 

2. Findings based upon the facts presented, and 

3. Action and/or penalties taken. 

Section VIII-2. Investigations. 

The Commissioner is the principal enforcement officer of the Conference Rules and Regulations but shall not undertake 

significant investigative responsibilities except in a supervisory capacity. Upon the request of the athletics director or fac- 

ulty representative of any member institution showing reasonable grounds or upon the Commissioner’s own initiative, the 

Commissioner shall initiate such investigation as may be necessary to determine whether there has been a violation. As 

part of such an investigation, the Conference office should assist the institution in: 

a. Determining whether the potential violation will be viewed as secondary or major by the NCAA Enforcement Staff; 

b. Identifying any mitigating circumstances; 

c. Determining the appropriate institutional action that should be taken to remedy the situation; 

d. Determining appropriate penalties that would likely be accepted by the Enforcement Staff, the NCAA Committee on 

Infractions, the NCAA Student-Athlete Reinstatement Staff, or the NCAA Student-Athlete Reinstatement Commit- 

tee; 

e. Processing secondary violations through correspondence to the Enforcement Staff; 

f. Processing major violations through summary disposition, or Committee on Infractions; or 

g. Processing any eligibility appeals through the NCAA-Student-Athlete Reinstatement Staff or the NCAA Student-Ath- 

lete Reinstatement Committee. 

Section VIII-3. Hearings. 

If the investigation reveals that a violation may exist, the Commissioner shall inform the president, the faculty athletics 

representative, and the athletics director of the member institution involved, and afford an opportunity to be heard. 

The Commissioner may elect to hear those cases deemed to be secondary in nature. Such hearing may be conducted by 

an assistant commissioner designated by the Commissioner. If after a hearing or failure of an institution to appear for a 

hearing, the Commissioner concludes there is a violation, the Commissioner is empowered to impose penalties such as, 

but not limited to, those listed in Appendix V of this section. 

All other cases will be heard by the Executive Committee. That body shall have the same power as the Commissioner to 

impose penalties. No representative of the institution for whom the hearing is being held shall have membership on the 

hearing body. The institution and any employee or student-athlete involved in the case shall have an opportunity to be 

heard and to be represented by legal counsel. The decision of the hearing body must be rendered within one week after 

the hearing. 

Section VIII-4. Unsportsmanlike Conduct. 
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The Commissioner is authorized to investigate cases involving unsportsmanlike conduct of coaches, institutional officials 

or participants on teams representing member institutions and, if sufficient evidence is found that they have been guilty of 

unsportsmanlike conduct, the Commissioner is authorized to impose such penalties as in his judgment the case warrants. 

Section VIII-5. Penalties. 

Penalties imposed by the Commissioner shall become effective immediately and shall remain in effect until and unless set 

aside by the Conference on appeal. 

Section VIII-6. Enforcement Reports. 

The Commissioner shall upon request, report to the Conference in executive session the results of any investigations into 

violations of Conference rules and regulations. 

ARTICLE IX. APPEALS 

Section IX-1. Appeal Procedures. 

The decision of the Commissioner or the Executive Committee in any proceedings under Article VIII may be appealed. 

Such appeal must be made by the institution involved within fourteen (14) days after receiving, by registered mail, the 

notice of such action. Appeals from decisions about interpretations or violations of the Conference rules and regulations, 

or penalties imposed under these rules, shall be made to the Conference through the Conference president. 

a. Final appeal of decision made by the commissioner normally is heard by the Executive Committee; however, at the 

request of the appealing institution, the Conference will hear the appeal in lieu of the Executive Committee. 

Final appeal of a decision made by the Executive Committee normally is heard by an Appeals Committee consisting 

of the past-president of the Conference from the Executive Committee, those faculty athletics representatives who are 

not members of the Executive Committee, and two athletics directors appointed by the president in such manner that 

no member institution will have both its faculty athletics representative and athletics director serving on the Appeals 

Committee. At the request of the appealing institution, the Conference will hear the appeal in lieu of the Appeals Com- 

mittee. 

c. The committee hearing the appeal may, if it so chooses, modify the decision as to guilt and/or penalty but may not 

increase the penalty. 

d. Appeals shall be limited in scope and will not constitute a new complete hearing of the case. Notice of appeal shall state 

specifically the findings of violations or penalties or both on which the appeal is being made and the reasons why these 

items are being appealed. 

Section IX-2. Appellate Decision. 

The decision as to the appeal shall be rendered only after affording any institution, employee, or student-athlete involved 

in the appealed portion of the case an opportunity to be heard and to be represented by legal counsel and must be rendered 

within one week after the hearing of the appeal. Such decision is final and is not subject to further appeal except under 

provision of Section IX-3 (New Evidence or Prejudicial Error). 
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Section IX-3. New Evidence or Prejudicial Error. 

The Executive Committee shall consider a request to reopen a case upon receipt of new evidence of fact or of preiudicial 

error in the hearing or appeals procedure. A decision not to reopen a case is not subiect to further appeal 

ARTICLE X. TELEVISION POLICY 

Section X-1. Conference Package Contracts. 

The Television Committee is authorized to negotiate the terms and conditions of contracts involving telecast of packages 

of football games and men’s basketball games. Such contracts shall be submitted to the member institutions for approval, 

disapproval or suggestions and recommendations, consistent with the terms of Conference contract policy as described in 

Section X-3 (Conference Tdevision Contract Policy). 

Section X-2. Revenues From Sale of Rights to Package. 

All revenues from sale of rights to the Conference television packages referred to in Section X-1 (Conference Package 

Contracts) shall be deposited with the Conference office. 

Section X-3. Conference Television Contract Policy. 

Negotiations for future television contracts shall be conducted by the Commissioner with input from a television subcom- 

mittee appointed by the Commissioner, in consultation with the President of the Conference. The subcommittee shall be 

comprised of representatives from faculty athletics representatives, athletics directors and senior woman administrators. 

Discussions and recommendations from the television subcommittee will be reported out to the full television committee. 

The television committee will review the proposed terms and conditions of the agreement(s) and make their recommen- 

dations to the faculty athletics representatives for their consideration and approval by two-thirds vote of the members of 

the conference. 

If practicable, television contracts should be in written form and signed by the participating parties within 60 days of the 

time of the agreement. If possible, said contract(s) shall be signed no later than 30 days prior to the first televised event of 

sports covered within this agreement. (Adopted: May 1992, Revised: January 2010) 

Section X-4. Good Faith Effort not to Compete with Package. 

The Conference members will make every good faith effort not to participate in a football or men’s basketball game that 

will be televised in conflict with any of the Conference television packages of games. "Televised" and "television" mean 

over the air or by cable. If a Conference member is to participate in a nonpackage televised game which conflicts with or 

overlaps with one of the Conference football or men’s basketball packages of games, the Conference member may partic- 

ipate in such nonpackage televised game only if (a) such nonpackage game is not distributed on television in the Confer- 

ence area (defined as Maryland, District of Columbia, Virginia, North and South Carolina, Georgia, and Florida), or (b) if 

the nonpackage game is to be televised in the Conference area; such game may be tdevised only during a time period which 

does not substantially overlap the time during which a Conference package game is being televised. When it appears there 

will be an overlap, the matter shall be promptly referred to the commissioner, who shall then consider all relevant factors 

and make a final determination, in his sole discretion as to whether or not the overlap is substantial. 
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Section X-5. Member Institution Contracts. 

Individual member institutions may enter into contracts for the telecasts of football and men’s basketball games which 

are not a part of the Conference packages, but only if such contracts do not conflict with Conference package contracts 

referred to in Section X-1 (Conference Package Contracts) and also comply with all other provisions of this Article. 

Section X-6. Revenues From Non-Package Games. 

The revenues derived from participation by any Conference member in any televised game outside the Conference televi- 

sion packages shall be deposited with the Conference office. 

Section X-7. Conference Non-Package Contracts. 

In appropriate circumstances, the Commissioner’s office may negotiate television contracts for events that are not part of 

the Conference television package of games referred to in Section X-1 (Conference Package Contracts). However, such 

nonpackage contracts may, in the Commissioner’s discretion, be negotiated by the Committee on Television and/or sub- 

mitted to the member institutions for approval. 

Section X-8. Rights Fee. 

The Television Committee shall establish a rights fee for any football game or men’s basketball game being televised which 

is not part of any of the Conference television packages of games. 

Section X-9. Distribution of Revenues. 

The revenues derived under Sections X-2 (Revenues From Sale of Rights to Package) and X-6 (Revenues From Non-Pack- 

age Games) of this Article shall be divided equally among the Conference members. 

ARTICLE X~o GENERAL REGULATIONS 

Section Xl-I. Booster Organization. 

The athletics director shall serve as a board member of the institution’s athletics booster (fundraising) organization where 

one exists, and the employees of that organization shall be directly responsible to the athletics director or the person to 

whom the athletics director reports. 

Section XI-2. Annual Institutional Certification. 

A member institution shall not be eligible to enter a team or individual competitors in a Conference championship unless 

its governing board makes an annual institutional certification, on a form approved by the Conference office, attesting that: 

a. Responsibility for the administration of the athletics program has been delegated to the chief executive officer of the 

institution. 

b. The chief executive officer has the mandate and support of the board to operate a program of integrity in full compli- 

ance with NCAA, Conference and all other relevant rules and regulations. 

c. The chief executive officer, in consultation with the faculty athletics representative and the athletics director, deter- 

mines how the institutional vote shall be cast on issues of athletics policy presented to the NCAA and the Conference. 
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Section Xl-3. Nonprofit Operating Principles. 

a. Inurement of Income. No part of the net earnings of the organization shall inure to the benefit of or be distributable to 

its members, trustees, officers or other private persons except that the organization shall be authorized and empowered 

to pay reasonable compensation for services rendered and to make payments and distributions in furtherance of the 

purposes set forth herein above. 

b. Legislative or Political Activities. No substantial part of the activities of the organization shall be the carrying on of 

propaganda or otherwise attempting to influence legislation by legal, governmental agencies, and the organization shall 

not participate in or intervene in (including the publishing or distribution of statements) any political campaign on 

behalf of any candidate for public office. 

c. Operation Limitations. Notwithstanding any other provisions of these articles, the organization shall not carry on any 

other activities not permitted to be carried on (a) by an organization exempt from Federal Income Tax under Section 

501 (C) of the Internal Revenue Code of 1954 (or the corresponding provisions of any future United States Revenue 

Law) or (b) by an organization, contributions to which are deductible under Section 170(c)(2) of the Internal Reve- 

nue Code of 1954 (or other corresponding provisions of any future United States Internal Revenue Law). 

d. Dissolution Clause. Upon the dissolution of the organization, a committee composed of voting delegates and athletics 

directors shall, after paying or making provisions for the payment of all of the liabilities of the organization, dispose of 

all the assets of the organization exclusively for the purpose of the organization in such manner, or to such organization 

or organizations organized and operated exclusively for charitable, educational, religious or scientific purposes as shall 

at the time qualify as an exempt organization or organizations under Section 501 (c)(3) of the Internal Revenue Code 

of 1954 (or the corresponding provisions of any future United States Internal Revenue Law), as the Committee shall 

determine. Any of such assets not so disposed of shall be disposed of by the state court of jurisdiction in which the prin- 

cipal office of the organization is then located, exclusively for such purposes or to such organization or organizations as 

said court shall determine which are organized and operated exclusively for such purposes. 

ARTICLE XII. UNIVERSITY OF NOTRE DAME 

Notwithstanding any other provision of the Constitution, these Bylaws, the Committee structure, Sports Operation Code, or 

General Policies and Procedures of the Conference: (Adopted: May 2013) 

1. The University of Notre Dame’s football team shall neither compete with the football teams of the other member insti- 

tutions for the Conference championship nor participate in the ACC Football Championship Game. Any game between 

the University of Notre Dame football team and a football team from another member institution shall be considered a 

nonconference game. Rules, Polices, and Procedures of the Conference that have specific application to football will not 

apply to the University of Notre Dame’s football team, unless otherwise specifically provided. 

2. The University of Notre Dame shall be entitled to retain all media and broadcast rights and revenues associated with its 

football and ice hockey teams, including rights and revenues related to its participation in Postseason Football Games. 

3. No representatives of the University of Notre Dame shall serve on any Conference Committees dealing solely with foot- 
ball. 

4. Representatives of the University of Notre Dame serving on other Conference Committees shall recuse themselves from 

voting on or participating in - and if asked shall leave the room during- the discussion of matters specifically relating to 

football, including media and broadcast rights relating to football, and such representatives shall not be considered in 

determining whether a quorum is present for any such vote. 

5. The University of Notre Dame shall not participate in any allocation or distribution of Conference revenues attributable 

to football media or broadcast rights. For purposes of this provision, eighty percent (80%) of total media and broadcast 
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right revenues of the Conference in any particular fiscal year, after determination of amounts reserved or utilized for Con- 

ference office expenses, shall be deemed to be attributable to football, and the remaining twenty percent (20%) of such 

revenues shall be deemed to be attributable to other sports. 

The University of Notre Dame shall be entitled to retain all revenue from its participation in a College Football Playoff 

(CFP) game or in the Orange Bowl and shall not receive any expense reimbursement from the Conference for such games 

or participate in the allocation or distribution of any revenues relating to the participation of any other member institu- 

tion in such games. 

The University of Notre Dame shall participate in expense reimbursement and revenue distribution, with respect to its 

participation in a Postseason Football Game, other than a CFP game or the Orange Bow1, under the same terms and con- 

ditions as any other member institution." 
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APPENDS× II. STANDING COMMITTEES COMPOSiTiON 

Committee members listed with an asterisk (*) are currently serving their second three-year term and can not be reappointed. 

AWARDS COMMITTEE 

Barbara Kennedy-Dixon (2016") ......................................................................................................... Clemson University, Chair 

Jacki Silar (2016) ....................................................................................................................................................... Duke University 

Bret Cowley (2015) ...................................................................................................................... Georgia Institute of Technology 

Chris Freet (2014) ............................................................................................................................................. University of Miami 

Susan Albrecht (2016) ................................................................................................................................ University of Pittsburgh 

Valerie Richardson (2014) ............................................................................................................................. University of Virginia 

Ron Wellman (201 S) ................................................................................................................................... Wake Forest University 

Primary StaffLiaison: Kris Pierce ............................................................................................. Senior Associate Commissioner 

Co-Staff Liaison: Amy Yakola ............................................................................................ Senior Associate Commissioner 

COMMITTEE ON COMMITTEES 

Pare Perrewe (2014) ........................................................................................................................ Florida State University, Chair 

Martha Putallaz (2014’) ......................................................................................................................................... Duke University 

Frank Hardymon (201 S) .............................................................................................................. Georgia Institute of Technology 

Blake James (2016) ............................................................................................................................................ University of Miami 

Donna Sanft (2016) .................................................................................................................................... University of Pittsburgh 

B arb ara Walker (2016") .............................................................................................................................. Wake Forest University 

TBD (2016) .................................................................................................................................................................................. TBD 

Primary Staff Liaison: Matt Burgemeister ............................................................................................ Assistant Commissioner 

Co-Staff Liaison: Brad Hostetter ...................................................................................... Senior Associate Commissioner 

CONSTiTUTiON AND BYLAWS COMMITTEE 

Michelle Lee (2016") ........................................................................................................ North Carolina State University, Chair 

Jody Mooradian (2014) ............................................................................................................................................ Boston College 

Stephanie Ellison (2015) .................................................................................................................................. Clemson University 

Vanessa Fuchs (2014) ................................................................................................................................ Florida State University 

Craig Anders on (2016) ..................................................................................................................................... University of Miami 

Lissa Broome (2014) .......................................................................................................................... University of North Carolina 

Jim Weaver (201 S) ............................................................................................ Virginia p olytechnic Institute & State University 

Primary StaffLiaison: Matt Burgemeister ............................................................................................. Assistant Commissioner 

Co-Staff Liaison: Brad Hostetter ...................................................................................... Senior Associate Commissioner 

EQUITY COMMITTEE 

Lori Ebihara (2014) .......................................................................................................................... University of Maryland, Chair 

Carly Pariseau (2015") .............................................................................................................................................. Boston College 

Bill DNndrea (2016) ....................................................................................................................................... Clemson University 



Cindy Hartmann (2016) ......................................................................................................................................... Duke University 

Pam Perrewe (2014) ................................................................................................................................... Florida State University 

TBD (2016) ................................................................................................................................... Georgia Institute of Technology 

Jennifer Strawley (2015) .............................................................................................................. University of Miami, Vice- Chair 

Martina Ballen (2015) ........................................................................................................................ University of North Carolina 

Carrie Doyle (2016) ..................................................................................................................... North Carolina State University 

Jill Bodensteiner (2016) .......................................................................................................................... University of Notre Dame 

Steve Pederson (2016) ............................................................................................................................... University of Pittsburgh 

Renee Baumgartner (2016) ............................................................................................................................... Syracuse University 

Jane Miller (2016) .......................................................................................................................................... University of Virginia 

Jim Weaver (2014) ............................................................................................ Virginia Polytechnic Institute & State University 

Richard Carmichael (2016’) ...................................................................................................................... Wake Forest University 

Ainslee Lamb (2014) (Coach of a Female Sport) ............................................................................... Boston College, ex-officio 

TBD (2016) (Coach of a Male Sport) .................................................................................................................... TBD, ex-officio 

Primary StaffLiaison: Kris Pierce ............................................................................................. Senior Associate Commissioner 

FINANCE COMMITTEE 

Pam Perrewe (2015) (Secretary-Treasurer) .................................................................................. Florida State University, Chair 

Robert Taggart (2016") ............................................................................................................................................ Boston College 

Graham Neff (2016) .......................................................................................................................................... Clemson University 

Martha Putallaz (2014) ............................................................................................................................... Duke University, Chair 

Sue Ann Mlen (2014) ................................................................................................................... Georgia Institute of Technology 

Kelly Mehrtens (2014) ................................................................................................................................. University of Maryland 

Tony Hernandez (2015) ................................................................................................................................... University of Miami 

Lissa Broome (2014) .......................................................................................................................... University of North Carolina 

Sam Pardue (2016’) ..................................................................................................................... North Carolina State University 

Tom Nevala (2016) .................................................................................................................................. University of Notre D ame 

Dan Bartholomae (2016) ........................................................................................................................... University of Pittsburgh 

Terry Donovan (2016) ....................................................................................................................................... Syracuse University 

Carolyn Callahan (2015*) .............................................................................................................................. University of Virginia 

Minnis Ridenour (2014) .................................................................................. Virginia Polytechnic Institute & State University 

Barbara Walker (2014) ............................................................................................................................... Wake Forest University 

Primary StaffLiaison: JeffElliott .............................................................................................. Senior Associate Commissioner 

Co-Staff Liaison: Lynne Herndon ............................................................................................................................ Director 

AUDIT SUBCOMMITTEE OF THE FINANCE COMMITTEE 

Pare Perrewe (2016) (Secretary-Treasurer) .................................................................................. Florida State University, Chair 

Martha Putallaz (2015) (Vice President) .............................................................................................................. Duke University 

Mitch Moser (2015) ................................................................................................................................................ Duke University 

Bubba Cunningham (2014) ............................................................................................................... University of North Carolina 

Sam Pardue (2014) (President) .................................................................................................. North Carolina State University 

Primary StaffLiaison: JeffElliott .............................................................................................. Senior Associate Commissioner 

Co-Staff Liaison: Lynne Herndon ............................................................................................................................ Director 
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INVESTMENT SUBCOMMITTEE OF THE FINANCE COMMITTEE 

Pam Perrewe (2016) (Secretary-Treasurer) .................................................................................. Florida State University, Chair 

John Zona (2015) ...................................................................................................................................................... Boston College 

Martha Putallaz (201 S) (Vice President) .............................................................................................................. Duke University 

Sam Pardue (2014) (President) .................................................................................................. North Carolina State University 

Primary Staff Liaison: JeffElliott .............................................................................................. Senior Associate Commissioner 

Co-Staff Liaison: Lynne Herndon ............................................................................................................................ Director 

INFRACTIONS REVIEW COMMITTEE 

Robert Taggart (2015) .............................................................................................................................................. Boston College 

Dan Radakovich (2016) .................................................................................................................................... Clemson University 

Martha Putallaz (2014) .......................................................................................................................................... Duke University 

Pam Perrewe (2014) ................................................................................................................................... Florida State University 

Sue Ann Allen (2015) .................................................................................................................. Georgia Institute of Technology 

Nick Hadley (2014) ...................................................................................................................................... University of Maryland 

Blake James (2016) ............................................................................................................................................ University of Miami 

Bubba Cunningham (2016) ............................................................................................................... University of North Carolina 

Sam Pardue (2016) ...................................................................................................................... North Carolina State University 

Tricia Bellia (2016) .................................................................................................................................. University of Notre Dame 

Steve Pederson (2015 ) ............................................................................................................................... University of Pittsb urgh 

Mike Wasylenko (2014) ..................................................................................................................................... Syracuse University 

Craig Littlepage (2015) ................................................................................................................................. University of Virginia 

Larry Killough (2014) ...................................................................................... Virginia Polytechnic Institute & State University 

Richard Carmichael (2015) ........................................................................................................................ Wake Forest University 

Primary Staff Liaison: Brad Hostetter ...................................................................................... Senior Associate Commissioner 

Co-Staff Liaison: Matt Burgemeister ............................................................................................. Assistant Commissioner 

OFFICIATING COMMITTEE 

Kyle Young (2014) ............................................................................................................................................. Clemson University 

Stan Wilcox (2015)* ................................................................................................................................................ Duke University 

Paul Griffin (2014) ....................................................................................................................... Georgia Institute of Technology 

Beth Miller (2014) .............................................................................................................................. University of North Carolina 

Sam P ardue (2015) ....................................................................................................................... North Carolina State University 

Daryt Gross (2016) ............................................................................................................................................. Syracuse University 

Jason Bauman (2016*) ................................................................................................................................... University of Virginia 

Primary StaffLiaison: Karl Hicks .............................................................................................. Senior Associate Commissioner 

Co-Staff Liaisons: Nora Lynn Finch ................................................................................. Senior Associate Commissioner 

Michael Strickland ............................................................................... Senior Associate Commissioner 

SPORTSMANSHIP COMMITTEE 

Janie Hodge (2015) ............................................................................................................................... Clemson University, Chair 

Jacki Silar (2014) ..................................................................................................................................................... Duke University 
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Jason Dennard (2016) ................................................................................................................................. Florida State University 

Kevin Anderson (2014) ................................................................................................................................ University of Maryland 

Chris Ferris (2016) ..................................................................................................................................... University of Pittsburgh 

Mike Gentry (2015) .......................................................................................... Virginia Polytechnic Institute & State University 

Todd Hairston (2016) .................................................................................................................................. Wake Forest University 

Primary Staff Liaison: Amy Yakola ........................................................................................... Senior Associate Commissioner 

Co-StaffLiaisons: Kris Pierce ............................................................................................. Senior Associate Commissioner 

Shamaree T. Brown ...................................................................................................................... Director 

STUDENT-ATHLETE ADVISORY COMMITTEE 

(Terms are for one year- appointments will be made in August) 

Sue Ann Allen (2014) ................................................................................................. Georgia Institute of Technology, ex-officio 

Lori Ebihara (2015) ................................................................................................................... University of Maryland, ex-officio 

Primary Staff Liaison: Shamaree T. Brown ...................................................................................................................... Director 

Co-Staff Liaison: Mary Giardina ............................................................................................................................... Director 

STUDENT-ATHLETE WELFARE COMMITTEE 

Carrie Leger (2014) .......................................................................................................... North Carolina State University, Chair 

Alison Q_uandt (201" 6) ............................................................................................................................................. Boston College 

Janie Hodge (2015) ........................................................................................................................................... Clemson University 

Jim Curry (2016) .......................................................................................................................................... Florida State University 

Larry Gallo (2016) .............................................................................................................................. University of North Carolina 

Mike Harrity (2016) ................................................................................................................................ University of Notre Dame 

Jane Caldwell (2015) ................................................................................................................................... Wake Forest University 

Cori Ebihara (2015) (Equity Committee Chair) ................................................................... University of Maryland, ex-officio 

Maddie Salamone .......................................................................................................................................... ACC SAAC, ex-officio 

Primary Staff Liaison: Shamaree T. Brown ...................................................................................................................... Director 

Co-Staff Liaison: Mary Giardina ............................................................................................................................... Director 

TELEVISION COMMITTEE 

Kevin White ................................................................................................................................................... Duke University, Chair 

Brad Bates .................................................................................................................................................................... Boston College 

Dan Radakovich ................................................................................................................................................. Clemson University 

Vanessa Fuchs (interim) ............................................................................................................................. Florida State University 

Mike Bobinski ................................................................................................................................ Georgia Institute of Technology 

Kevin Anderson ............................................................................................................................................. University of Maryland 

Blake James .......................................................................................................................................................... University of Miami 

Bubba Cunningham ............................................................................................................................ University of North Carolina 

Deborah A. Yow. ............................................................................................................................ North Carolina State University 

Jack Swarbrick ........................................................................................................................................... University of Notre Dame 

Steve Pederson ............................................................................................................................................. University of Pittsburgh 

Daryt Gross .......................................................................................................................................................... Syracuse University 
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Craig Littlepage ............................................................................................................................................... University of Virginia 

Jim Weaver ......................................................................................................... Virginia Polytechnic Institute & State University 

Ron Wellman ................................................................................................................................................ Wake Forest University 

Sam Pardue (2014) (President) ................................................................................. North Carolina State University, ex-officio 

Jody Mooradian (2015) (Senior Woman Administrator) .................................................................. B oston College, ex-officio 

Primary StaffLiaison: JeffElliott .............................................................................................. Senior Associate Commissioner 

Co-StaffLiaisons: Nora Lynn Finch .................................................................................. Senior Associate Commissioner 

Karl Hicks .............................................................................................. Senior Associate Commissioner 
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APPENID~× III. SPORT COMMITTEES COMPOSITION 

Committee members listed with an asterisk (*) are currently serving their second three-year term and therefore can not be 

reappointed. 

BASEBALL COMMITTEE 

Larry Gallo (2015") ................................................................................................................ University of North Carolina, Chair 

TBD (2016) ...................................................................................................................................................................... , Vice-Chair 

Mike Buddie (2016) ................................................................................................................ Wake Forest Universit)5 Vice-Chair 

Jane Miller (2015) ......................................................................................................................... University of Virginia, ex-officio 

(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Kris Pierce ............................................................................................. Senior Associate Commissioner 

MEN’S BASKETBALL COMMITTEE 

TBD (2015) ....................................................................................................................................................................... TBD, Chair 
Tony Bennett (2014) .................................................................................................................... University of Virginia, ex-officio 

Nick Hadley (2014) ................................................................................................................... University of Maryland, ex-officio 

TBD (2016) ............................................................................................................................................................... TBD, ex-officio 

(The remainder of the committee is composed of the athletics director of each member institution) 

Staff Liaison: Karl Hicks .............................................................................................. Senior Associate Commissioner 

WOMEN’S BASKETBALL COMMITTEE 

TBD (2016) ...................................................................................................................................................................... TBD, Chair 

Jody Mooradian .......................................................................................................................................................... Boston College 

Barbara Kennedy-Dixon .................................................................................................................................... Clemson University 

Jacki Silar ................................................................................................................................................................... Duke University 

Vanessa Fuchs .............................................................................................................................................. Florida State University 

Theresa Wenzel ............................................................................................................................. Georgia Institute of Technology 

Kelly Mehrtens .............................................................................................................................................. University of Maryland 

Jennifer Strawley ................................................................................................................................................ University of Miami 

Beth Miller ........................................................................................................................................... University of North Carolina 

Michael Lipitz ................................................................................................................................ North Carolina State University 

Jill Bodensteiner ....................................................................................................................................... University of Notre Dame 

Stacey Braun ................................................................................................................................................. University of Pittsburgh 

Terry Donovan ..................................................................................................................................................... Syracuse University 

Jane Miller ....................................................................................................................................................... University of Virginia 

Sharon McClosky .............................................................................................. Virginia Polytechnic Institute & State University 

Barbara Walker ............................................................................................................................................. Wake Forest University 

ErikJohnson (2014) ................................................................................................................................ Boston College, ex-officio 

Lissa Broome (2015) ....................................................................................................... University of North Carolina, ex-officio 

Staff Liaison: Nora Lynn Finch ................................................................................... Senor Associate Commissioner 
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FENCING COMMITTEE 

Gerald Harrison (2016) ............................................................................................................................... Duke University, Chair 

Maureen McNamara (2016) .............................................................................................. University of Notre Dame, Vice-Chair 

Jody Mooradian (2016) ........................................................................................................................... Boston College, ex-officio 

(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Lee Butler ........................................................................................................... Assistant Commissioner 

FIELD HOCKEY COMMITTEE 

Dwight Lewis (2014) ....................................................................................................................... Wake Forest University, Chair 

Jacki Silar (2015) ................................................................................................................................ Duke University, Vice- Chair 

(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Lee Butler ........................................................................................................... Assistant Commissioner 

FOOTBALL COMMITTEE 

Dan Radakovich (2014) ......................................................................................................................... Clemson University, Chair 

Pam Perrewe (2014) ................................................................................................................. Florida State University, ex-officio 

Jim Grobe (2014) ....................................................................................................................... Wake Forest University, ex-officio 

Michelle Lee (2015) ................................................................................................... North Carolina State University, ex-officio 

(The remainder of the committee is composed of the athletics director of each member institution) 

Staff Liaison: Michael Strickland ................................................................................................ Senior Associate Commissioner 

MEN’S GOLF COMMITTEE 

Mike Sobb (2016") ....................................................................................................................................... Duke University, Chair 

Karlton Creech (2015) .................................................................................................. University of North Carolina, Vice-Chair 

Jody Mooradian (2016) .......................................................................................................................... Boston College, ex-officio 

(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Donald Moore ............................................................................................................................... Director 

WOMEN’S GOLF COMMITTEE 

Jacki Silar (2014) .......................................................................................................................................... Duke University, Chair 
Beth Miller (2015) ......................................................................................................... University of North Carolina, Vice- Chair 
(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Donald Moore ............................................................................................................................... Director 

MEN’S LACROSSE COMMITTEE 

Kevin Anderson (2014) .................................................................................................................... University of Maryland, Chair 
Chris Kennedy (2017) ........................................................................................................................ Duke University, Vice-Chair 
Jamie Mullin (2016) ...................................................................................................................... Syracuse University, Vice- Chair 
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Jane Miller (2016") ....................................................................................................................... University of Virginia, ex-officio 
(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Donald Moore ............................................................................................................................... Director 

WOMEN’S LACROSSE COMMITTEE 

Jane Miller (2014’) .............................................................................................................................. University of Virginia, Chair 
Ryan B owles (2015) ................................................................................................................ University of Maryland, Vice-Chair 
Juli S chreiber (2016) .......................................................................................................... University of Notre Dame, Vice-Chair 
(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Georgia Davis ............................................................................................................................... Director 

WOMEN’S ROWING COMMITTEE 

Cindy Hartmann (2014) .............................................................................................................................. Duke University, Chair 
Jody Mooradian (2015) ....................................................................................................................... Boston College, Vice-Chair 
(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Lee Butler ........................................................................................................... Assistant Commissioner 

MEN’S SOCCER COMMITTEE 

Kyle Young (2016") ............................................................................................................................... Clemson University, Chair 
Nate Pine (2015) ..................................................................................................................... University of Maryland, Vice- Chair 
Beth Hunter (2016) ............................................................................................................ University of Notre Dame, Vice-Chair 
Sharon McCloskey (2014) ............................................................ Virginia Polytechnic Institute & State University, ex-officio 
(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Lee Butler ........................................................................................................... Assistant Commissioner 

WOMEN’S SOCCER COMMITTEE 

Matt Conway (2017) ..................................................................................................................................... Boston College, Chair 

Kirk Bruce (2016) .................................................................................................................. University of Pittsburgh, Vice-Chair 

Vanessa Fuchs (2016) ................................................................................................................ Florida State University, ex-officio 

(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Kris Pierce ............................................................................................. Senior Associate Commissioner 

SOFTBALL COMMITTEE 

Bernie Waxman (2014)* ................................................................................................................. Florida State University, Chair 

Chris Helms (2016) ..................................................................... Virginia Polytechnic Institute & State University, Vice- Chair 

Donna Sanft (2016) .................................................................................................................. University of Pittsburgh, ex-officio 

(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Lee Butler ........................................................................................................... Assistant Commissioner 
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MEN’S AND WOMEN’S SWIMMING AND DIVING COMMITTEE 

Michelle Lee (2015") ........................................................................................................ North Carolina State University, Chair 

Mitch Moser (2016) ............................................................................................................................ Duke University, Vice- Chair 

Wendy Meyers (2016) ............................................................................................................ University of Pittsburgh, Vice- Chair 

(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Donald Moore ............................................................................................................................... Director 

MEN’S TENNIS COMMITTEE 

Michael Lipitz (201 S) ....................................................................................................... North Carolina State University, Chair 
TBD (2016) .............................................................................................................................................................. TBD, Vice-Chair 
B arbara Walker (2015) .............................................................................................................. Wake Forest University, ex-officio 
(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Lee Butler ........................................................................................................... Assistant Commissioner 

WOMEN’S TENNIS COMMITTEE 

Tom Gabbard (2015) ........................................................................... Virginia Polytechnic Institute & State University, Chair 

Jennifer S trawley (2016) .............................................................................................................. University of Miami, Vice- Chair 

(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Lee Butler ........................................................................................................... Assistant Commissioner 

MEN’S AND WOMEN’S TRACK AND CROSS COUNTRY COMMITTEE 

Chris Helms (2014) .............................................................................. Virginia Polytechnic Institute & State University, Chair 

Dwight Lewis (2016*) ............................................................................................................ Wake Forest University, Vice-Chair 

Tony Hernandez (2016) ............................................................................................................... University of Miami, Vice- Chair 

Barbara Kennedy-Dixon (2014) ..................................................................................................... Clemson University, ex-officio 

(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Georgia Davis ............................................................................................................................... Director 

WOMEN’S VOLLEYBALL COMMITTEE 

Barbara Walker (2014) .................................................................................................................... Wake Forest University, Chair 

Theresa Wenzel (2015) ........................................................................................... G eorgia Institute of Technology, Vice- Chair 

(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Donald Moore ............................................................................................................................... Director 

WRESTLING COMMITTEE 

Valerie Richardson (2016’) ................................................................................................................ University of Virginia, Chair 

Sherard Clinkscales (2015) ..................................................................................... North Carolina State University, Vice-Chair 
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Lori Ebihara (2014) ................................................................................................................... University of Maryland, ex-officio 

Donna Sanft (2016) .................................................................................................................. University of Pittsburgh, ex-officio 

(The remainder of the committee is composed of the head coach of each member institution) 

Staff Liaison: Lee Butler ........................................................................................................... Assistant Commissioner 
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APPENDS× IV, SERVICE GROUP LIAISONS 

Listed below are the staff liaison(s) for the service groups that are reimbursed expenses for in-person meetings (See Article V. 

Section V- 11 of the Conference Bylaws). 

ACADEMIC SUPPORT DIRECTORS 

Primary Staff Liaison: Shamaree T. Brown ...................................................................................................................... Director 

Co-Staff Liaison: Mary Giardina ............................................................................................................................... Director 

ASSOCIATE/ASSISTANT ATHLETICS DIRECTORS 

Primary Staff Liaison: Nora Lynn Finch .................................................................................. Senior Associate Commissioner 

Co-Staff Liaison: Kris Pierce ............................................................................................. Senior Associate Commissioner 

COMPLIANCE COORDINATORS 

Primary Staff Liaison: Matt Burgemeister ............................................................................................. Assistant Commissioner 

Co-Staff Liaison: Brad Hostetter ...................................................................................... Senior Associate Commissioner 

DEVELOPMENT DIRECTORS 

Primary Staff Liaison: Amy Yakola ........................................................................................... Senior Associate Commissioner 

FACiLiTIES AND OPERATIONS DIRECTORS 

Primary Staff Liaison: Michael Strickland ............................................................................... Senior Associate Commissioner 

STUDENT-ATHLETE DEVELOPMENT COORDINATORS (LIFE SKILLS) 

Primary Staff Liaison: Shamaree T. Brown ...................................................................................................................... Director 

Co-Staff Liaison: Brad Hostetter ...................................................................................... Senior Associate Commissioner 

MARKETING DIRECTORS 

Primary Staff Liaison: Tim Lynde ............................................................................................. Senior Associate Commissioner 

TICKET MANAGERS 

PrimaryStaffLiaison: JeffElliott .............................................................................................. Senior Associate Commissioner 

COMMUNICATIONS DIRECTORS 

Primary Staff Liaison: Amy Yakola ............................................................................................ Senior Associate Commissioner 

Co-StaffLiaisons: Mike Finn .......................................................................................................... Associate Commissioner 

Brian Morrison ................................................................................................. Associate Commissioner 

Amy Ufnowski ............................................................................................................. Associate Director 
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HEAD ATHLETIC TRAINERS 

Primary Staff Liaison: Kris Pierce ............................................................................................. Senior Associate Commissioner 

Co-Staff Liaison: Shamaree T. Brown ...................................................................................................................... Director 

VIDEO SERVICES DIRECTORS 

Primary StaffLiaison: Scott McBurney ................................................................................................. Assistant Commissioner 
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APPENDIX V - PENALTIES 

1. The offending institution or staff member may be publicly reprimanded and/or censured by the commissioner and 

warned against repetition of the offense. 

2. The staff member found in violation of a recruiting rule may be denied the privilege of contact with any prospective 

student-athlete for a period not to exceed one year; and the same penalty may be imposed upon all staffmembers of the 

sport involved. 

3. The institution may be denied the right to schedule games with other Conference members in the sport in which the 

violation occurred. This action shall be subject to approval of the Conference. 

4. The commissioner shall have the authority to fine any member institution a maximum of $25,000 for any violation of the 

Constitution and Bylaws. Fines assessed shall be paid within thirty (30) days after final determinations. 

5. The commissioner may order severance of athletic relations with the offending institution. This action shall be subject to 

the approval of the Conference. 

6. Member institutions prohibited from appearing on any ACC or NCAA controlled television program and/or prohibited 

from participating in ACC or NCAA preseason or postseason competition, including bowl games, shall not be entitled to 

participate in the distribution of Conference funds derived from those sources during the period of such prohibition. 

7. Prohibition of an institution from participating in sanctioned Conference competition versus non-Conference teams and 

from sharing in the revenue distribution derived from the event. 

NOTE: The above would include any television arrangement in which the Conference is a participant. 

8. Prohibition of an institution from participating in NCAA Championships or post-season bowl games. 

9. Prohibition of an institution from receiving Atlantic Coast Conference Championship tickets or tickets to Conference 

sanctioned competition versus non-Conference opponents. 

10. Prohibition of an institution from sharing in distribution of other Conference income (e.g., corporate sponsorship, 

NCAA grant money). 

11. Ineligibility of a team or teams for Conference championships. 

12. Determination that contests against a university on probation for violations in a sport may be determined not to count in 

Conference standings in that sport. 

13. Restriction of a coach involved in violations from any coaching for a period of time. 

14. Reduction in the number of coaches in any sport. 

15. Reduction in the number of initial grants in football for one or more years. 

16. Reduction in the maximum allowable scholarship limits in a sport for one or more years. 

17. Disassociation of the institution from a booster club or the reorganization of such a club controlled by the institution. 

18. Restriction of a coach from having a television show. 

19. Restriction of a coach from summer sports camp activity. 

20. Restrict number of a coach’s remunerated public appearances. 

21. Required annual report from the coach and the athletics director concerning the status of compliance in a sport. 

22. Cancellation of a coach’s gratuities from athletic equipment companies. 

23. Reduction of the recruiting budget for a sport or coach. 

24. Requirement that an institution show cause as to why its membership should not be terminated if appropriate action is 

not taken against a coach found to have been involved in serious financial aid violations. 
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OPERATION: C’O’DE 



SPORTS OPERATION CODE 
[Note: For ease of reference, changes in the ACC Sport Operation Code for 2013-14 have been underlined.] 

ARTICLE I. SPORTSMANUKE POLICY ................................................................................................................................................. 

With regard to the implementation of the provisions of Article I (Sportsmanlike Policy) of the Bylaws dealing with the Sports- 

manlike Policy, the duties of the member institution, the Commissioner, coaches, student-athletes, band members, cheerlead- 

ers, mascots and officials include, but are not limited to, principles embodied in the following statements. 

Section I-1. Duties of Member Institutions. 

Every reasonable effort shall be made by competing institutions to emphasize the importance of good sportsmanship at all 

athletic events. However, in the event crowd control procedures must be initiated, this responsibility rests with each host 

institution, or with the tournament or meet director at off-campus championship events. The athletics directors or their 

designated representatives shall be available at the site of the competition to assist in controlling the crowd. 

Only participants, coaches, officials, and authorized personnel shall be allowed in the competition area before, during and 

at the conclusion of competition. 

No alcoholic beverages shall be sold to the public at the site of a Conference championship. 

Section I-2. Duties of the Commissioner. 

Whenever the Commissioner concludes after a reasonable investigation that there has been a violation of the unsports- 

manlike conduct regulation, the Commissioner shall impose such penalty deemed appropriate by first giving notice to the 

individual and the institution. The Commissioner will provide the institution the time and opportunity that the Commis- 

sioner considers reasonable to take action and may adopt that action as Conference action if he or she deems appropriate. 

In the event the individual or institution believes that the Commissioner’s penalty is inappropriate or excessive in nature, 

an appeal may be initiated with the Executive Committee by filing a notice with the Conference President. The appeal must 

be filed within 48 hours of receipt of notification of the penalty imposed by the Commissioner. 

a. Carrying Penalty Over to Next Season. Whenever a penalty or suspension is imposed, such penalty to the individual 

may be carried over into the next season of competition at the discretion of the Commissioner. 

Definition of Suspension. As used in this regulation, "suspension" in the case of a player, means that the player cannot 

participate in the designated      number of contests but may practice; in the case of a coach, "suspension" means that 

the coach cannot be present in the playing area for the designated nmnber of contests but may conduct practice ses- 

sions; in the case of a band member, cheerleader or mascot, "suspension" means that the individual cannot be present 

in the playing area for the designated number of contests. 

c. Fines. At the discretion of the Commissioner fines can be issued up to $25,000 per occurrence, with such fines being 

put into the Weaver, James, Corrigan Scholarship account. (Adopted: January 2010) 

Section I-3. Duties of Coaches, Student-Athletes, Band Members, Cheerleaders and Mascots. 
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Public Criticism of Officials. Public criticism of officials or public comments evaluating the officiating of particular 

contests is not in the best interest of intercollegiate athletics. Athletics personnel, players, band members, cheerlead- 

ers and mascots are prohibited, therefore, from commenting while acting in official capacity on officiating other than 

directly to the Conference Office. Head coaches are responsible for the comments of assistants and other athletic staff 

members associated with their teams. 

Any coach, who violates the prohibitions of public criticism of officials, as stated above, will be suspended from a fu- 

ture scheduled contest. Specifically, the coach will be allowed at the site of the contest up to an hour before the contest 

begins, after which he/she must vacate the playing area. This applies to all sports and includes all conference as well as 

non-conference contests. 

Coach and Player Decorum. While the Conference believes that one of the problems confronting intercollegiate 

athletics is the lack of adherence and enforcement of rules of decorum, it is cognizant that the majority of coaches, 

players, band members, cheerleaders, mascots, officials and administrators make a real effort to ensure contests will be 

conducted and played in a sportsmanlike manner. 

Coaches and administrators have the responsibility to set the tone for responsible behavior on the part of their teams 

and followers. It is an infraction of the rules for coaches, squad members, team attendants, band members, cheerleaders 

or mascots to conduct themselves in an unsportsmanlike manner. 

Acts violating coach and player decorum rules shall include, but not be limited to, the following and may subject vio- 

lators to reprimand or suspension from additional contests as the Commissioner deems appropriate. (Note: Person, 

for the purposes of this section, means coaches, squad members, team attendants, band members, cheerleaders or mas- 

cots.) : 

1. Any person who strikes or physically abuses an official, opposing coach, player or spectator; 

2. Any person who intentionally incites participants or spectators to violent or abusive action; 

3. Any person who uses profanity, vulgarity, taunts, ridicules or makes obscene gestures; 

4. Any person who publicly criticizes any game official, conference personnel, a member institution or institutional 

personnel; 

5. Any person who engages in negative recruiting by making statements which are unduly derogatory of another in- 

stitution or its personnel to a prospective student-athlete, parents, high school coach, or other person interested in 

the prospective student-athlete; 

6. Any person who enters the competing area for an unsportsmanlike purpose; 

7. Any other act of unsportsmanlike conduct not specifically prescribed. 

Section I-4. Duties of Contest Officials. 

The Conference feels strongly that officials must have the courage to enforce the rules set forth by the Conference and 

covered in Section I-3-b (Coach and Player Decorum) of the Sports Operation Code. When officials enforce the decorum 

rules, they will be supported by the member institutions of the Conference and the Conference Office. Failure to enforce 

rules may subject officials to reprimand or suspension by the Conference Office. 

Section I-5. Conclusion. 

A copy of Article I (Sportsmanlike Policy) of the Sports Operation Code is to be given by the athletics director at each 

member institution to each head coach, assistant coach, band director, and cheerleading and mascot coordinator at the 

beginning of each academic year. A copy shall also be given to each student-athlete, band member, cheerleader and mascot 
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at the squad meeting held at the beginning of each year. Acceptance of this document, pursuant to NCAA rules governing 

the student-athlete statement, will constitute agreement to conform to its requirements. 

ARTICLE ~, CONFERENCE CONIPETIT~ON 

The Conference will be split into two divisions titled Atlantic (Maryland, Clemson, North Carolina State, ~vVake Forest, 

Boston College, Florida State) and Coastal (Virginia, Georgia Tech, North Carolina, Duke, Virginia Tech and Miami) in the 

sports of football. In Olympic sports using divisions (baseball), Notre Dame may compete in either the Atlantic or Coastal 

division in order to equalize the number of teams in each division. 

In order to provide a regular and orderly means of competition between the teams of student-athletes of member institutions, 

the following articles outline the principles and agreements among the athletics directors affecting the conduct of games, 

meets, matches, tournaments and championships of the Conference. 

As a basic principle for intra-conference competition, all member institutions shall compete with other members in all sports 

fielded whenever practicable. 

0.I. 100-The specific characteristics of a varsity sport for purposes of Conference championship participation are: (a) The 

coach be hired and paid by the Department of Athletics and report to the athletics director or his or her designated repre- 

sentative; (b) All team expenses such as travel, uniforms, insurance for travel or injury, officiating fees, etc., be paid by the 

Department of Athletics; and (c) All student-athletes be eligible under NCAA and Conference rules. 

Section I1-1. Championships. 

If penalties imposed by the NCAA or the Conference or the member institution itself prohibit post season competition in 

a particular sport, the member institution thus penalized shall not be eligible to participate in a Conference championship 

event and in a Conference season-ending tournament and in any Conference wide event that determines qualification for 

the NCAA championship in that sport for the duration of the prohibition. Games/matches played against Conference op- 

ponents by the prohibited member institution team shall count as usual in the Conference standings during the season of 

competition for the sport. 

M1 member institutions must compete in good faith at any ACC Championship in which that team and!or individual 

qualifies. Further, no team and/or individual competing in an ACC sponsored sport may compete in another conference 
championship without prior written approval from the Conference Office. (Adopted: April 2011, Revised: April 2012) 

Section 11-2. Recognized Conference Sports. 

The Conference will conduct competition in the following sports: baseball; basketball-men’s /women’s; cross coun- 

try-men’s/women’s; football; field hockey; golf-men’s/women’s; indoor track-men’s!women’s; lacrosse-men’s!women’s; 

rowing-women’s; soccer-men’s/women’s; softball; swimming-men’s/women’s; tennis-men’s/women’s; outdoor track- 

men’s/women’s; volleyball-women’s; and wrestling. 

0.I. 101-The Conference shall conduct a championship in any NCAA sport in which at least four member institutions 

field intercollegiate teams and certify that they desire to participate in a Conference championship. 

The rules, regulations and athletics director’s agreements in the sports listed above shall be administered by the Conference. 
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In all other sports, these rules, together with other Conference or NCAA policies, shall be administered by the institutions. 

Section 11-3. Medical Regulations. 

A qualified athletic trainer and/or doctor shall be supplied by the home institution at all Conference regular-season con- 

tests and championship events. Medical coverage should be made available for all off-campus championship events. All 
athletic trainers traveling to Conference championships are required to participate in a meeting prior to the start of the 

championship. 

Section 11-4. Code of Conduct. 

It shall be the responsibility of each institution to insure that all individuals employed or directly associated with the athlet- 

ics program conduct themselves in a sportsmanlike manner. Unsportsmanlike conduct, particularly when demonstrated by 

coaches, players, band members, cheerleaders, mascots and/or athletics department staffmembers cannot be tolerated and 

shall be subject to individual disciplinary action. Institutional disciplinary action may be initiated by the Commissioner if 

it is found that the institution’s policies, action or failure to act contributed to the individual’s misconduct. 

Public criticism of officials or comments evaluating the officiating of particular contests is not in the best interest of inter- 

collegiate athletics. Institutional personnel are prohibited, therefore, from commenting on officiating, other than directly 

to the Conference office. (See Article I in the Sports Operation Code for the Sportsmanlike Policy.) 

Section 11-5. Squad Sizes and Championship Reimbursement Limits. 

There shall be a limit on the number of student-athletes who may travel to intra-conference competition being held away 

from the institution’s home facility. [Note: These limits apply to all student-athletes, whether or not they are in uniform 

and intending to compete or accompanying the team to an away from home competition (e.g., redshirt, injured, etc.)] 

There shall be a limit on the number of student-athletes in uniform at Conference championships. These limits are indicat- 

ed below. When violations of the regular season travel limits occur the conference liaison will verify the number of travel 

members of the team in question and then will contact the institutional sport administrator. The Conference will then 

issue an official letter of reprimand to the institution. Exception: An institution playing a non-conference series or game 

adjacent to a Conference series or game is not prohibited by Conference rules from taking additional student-athletes to 

the Conference series or game. These student-athletes may be in uniform, may sit in the dugout or on the bench and may 

take part in pregame activities; however, they may not compete. (Revised: May 2006, May 2007, October 2007, April 2008, 

April 2009, May 2009, October 2009, April 2010, April 2011) 

# of Student-Athletes # of Student-Athletes Championship 

Travel During In Uniform For Reimbursement 

Sport Regular Season Championships Limit 

Baseball .................................................. 27 ................................................ NCAA ................................................ 35 

Basketball-M ....................................... N/A .............................................. NCAA ........................................... see sport 
Basketball-W ....................................... N/A .............................................. NCAA ........................................... see sport 
Cross Country-M ................................. 16 ................................................... 10 ................................................... 11 

Cross Country-W ................................. 16 .................................................... 10 .................................................. 11 

Field Hockey ......................................... 25 ................................................ NCAA ................................................ 30 

Football .................................................. 72 .................................................... 72 ............................................... see sport 
Golf-M/W ............................................. 7 ................................................. NCAA ................................................. 7 

Lacrosse-M ........................................... 4~0 ................................................ NCAA ................................................ 40 

Lacrosse-W ........................................... 32 ................................................ NCAA ................................................ 34 
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# of Student-Athletes # of Student-Athletes Championship 

Travel During In Uniform For Reimbursement 

Sport Regular Season Championships Limit 

Rowing-W .............................................. $3 .................................................... 32 .................................................... 38 

Soccer-M ................................................ 26 .................................................... 22 .................................................... 27 

Soccer-W ................................................ 26 .................................................... 24 .................................................... 29 

Softball .................................................. 20 ................................................ NCAA ................................................ 28 

Swimming-M/W ................................ 24* ............................................ NCAA* .............................................. 27 

Tennis-M/W ........................................ 10 ................................................ NCAA ................................................ 13 

Track-Indoor/Outdoor--M ................ 38 .................................................... 30 .................................................... 36 

Track-Indoor/Outdoor--W ................ 40 .................................................... 30 .................................................... 36 

Volleyball-W .......................................... 1S .................................................. N/A ................................................ N!A 

Wrestling ................................................ 1S .................................................... 12 .................................................... 17 

* Divers Count 1/2 

Section 11-6. Suspended or Canceled Conference Competition. 

In instances when intra-conference competition has been suspended or canceled the following principles are understood 

(Adopted: October 2009): 

1. Protocol for determining if a suspension or cancellation is required is included in the specific sport’s Game Operations 
Manual or the Olympic Sports Policies and Procedures Guide. 

2. If it is determined that a regular season conference contest should be suspended or canceled and it cannot be resched- 
uled, the contest will not be factored into the conference standings. Refer to the sport sections of the Sports Operation 
Code or sport specific tie breaking procedures. 

Section I1-7. Conference Championships. 

The Conference office, in cooperation with a designated representative from the host institution, or host support group, 

shall have charge of all championships. The host institution’s designated representative shall work together with the Con- 

ference office in developing a budget for the Championship. The budget shall be submitted for approval by the Commis- 

sioner on behalf of the Executive Committee. Thirty (30) days after the Championship, the host institution shall submit a 

detailed statement of receipts and disbursements. M1 expenses shall be subject to approval by the Conference. 

The Championship Committee, consisting of the head coach of each member institution, will serve to adjudicate protests 

and other scheduling decisions relating to the Championship unless a separate committee has been specified in the sport’s 

Championship Manual. 

Unless otherwise specified, the Conference will reimburse institutions for championship expenses in the following man- 

net: The Conference will reimburse each institution championship expenses for its student-athletes equivalent to the num- 

ber of individual championship awards presented. The mileage rate is equivalent to the prevailing per mile round trip rate 

travel established by the Internal Revenue Service at the time of the Conference budget approval, with an additional meal 

allowance of $26.00 per day and a lodging allowance of $37.50 per day. The chair(s) and vice-chair of the sports commit- 

tees will be reimbursed for business related expenses incurred while attending the Championship. In addition, if a Confer- 

ence Championship site is selected out of the "footprint" of the Conference consideration will be given to the impact on 

travel reimbursement (i.e., Disney). (Please see business related expenses in General Policies and Procedures Section II-5.) 

Member institutions may submit a waiver for additional reimbursement should their actual costs exceed their calculated 

reimbursement amount. (Revised: May 2009, October 2009) 
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The following guidelines shall be used while applying the above figures: 

1. A host institution may be only reimbursed for selected meals on a case-by-case basis during a championship event and 

no lodging expenses will be reimbursed. (Revised: April 2012) 

2. Meals will be reimbursed at $6.00-breakfast, $8.00-1unch and $12.00-dinner. Ira team leaves its campus after 9:00 a.m. 

for a Conference Championship, it will not be reimbursed for breakfast. If a team leaves its campus after 1:00 p.m., it 

will not be reimbursed for lunch. Ira team arrives on its campus from a Conference Championship prior to 6:00 p.m. it 

will not be reimbursed for dinner. 

3. Lodging reimbursement will be limited to the night before the first day of competition, plus the number of days a team 

remains at the Championship site while competing. Maximum number of nights lodging for championship events are 

as follows: (Revised: 2005-06 - Editorial) 

Baseball ......................................................................................... 6 

Men’s Basketball .......................................................................... 5 

Women’s Basketball ..................................................................... 5 

Men’s/~,Vomen’s Cross Country ................................................. 1 

Field Hockey ................................................................................ 4 

Football ........................................................................................ 2 

Men’s Golf .................................................................................... 3 

Women’s Golf. .............................................................................. 3 

Men’s Lacrosse ............................................................................. 3 

Women’s Lacrosse ....................................................................... 4 

~romen’s Rowing ......................................................................... 1 

Men’s Soccer ................................................................................ 6 

~,’Vomen’s Soccer ........................................................................... 5 

Softball .......................................................................................... 4 

Men’s!Women’s Swimming & Diving ....................................... 4 

Men’s/~,Vomen’s Tennis ............................................................... 4 

Men’s/X, Vomen’s Indoor and Outdoor Track & Field .............. 3 

VvTrestling ...................................................................................... 2 

Discrepancies will be worked out through the Conference office and the business manager and/or assistant athletics 

director at the respective institution. 

O.I. 102-In order to qualify for reimbursement, a participant must be properly entered and present at the Champion- 

ship. 

O.I. 103-Expense sheets must be filed within a thirty day period following the conclusion of the Championship, but in 

no event later than June 30. 

Section 11-8. Advertising. 

Advertising and sponsorship policies for Conference Championship events shall be consistent with current NCAA cham- 

pionships regulations. Such policies are designed to exclude those advertisements that do not appear to be in the best 

interests of higher education. To the extent allowed by existing contractual relationships with third-party rights holders, 

the Commissioner shall have the authority to rule in cases where doubt exists concerning acceptable advertisers and adver- 

tising copy of championship game programs, broadcasts and telecasts of Conference Championships; further, the following 

expressly are prohibited: 
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1. Alcoholic beverages (except as specified below) 

2. Cigarettes and other tobacco products; 

3. Professional sports organizations or personnel (except as specified for selected championships); 

4. Organizations promoting gambling. 

Malt Beverages, Beer and Wine Advertisements. Advertising of malt beverages, beer and wine products that do not 
exceed six percent alcohol by volume may be used in championship game programs. Such advertisements, however, 
shall not compose more than 14 percent of the space in the program devoted to advertising or not more than 60 seconds 
per hour of any telecast or broadcast (either a single 60-second commercial or two 30-second commercials.) 

Sponsorships. Conference championships activity or promotion may not be sponsored by liquor, tobacco, beer or 

wine companies or by professional sports organizations or teams at any time. 

Section 11-9. Sportsmanship. 

Every reasonable effort shall be made by competing institutions to emphasize the importance of good sportsmanship at all 

athletic events. However, in the event crowd control procedures must be initiated, this responsibility rests with each host 

institution, or with the Championship manager at off-campus championship events. The athletics directors of the com- 

peting institutions are expected to communicate with their students and other interested fans to encourage enthusiastic 

support within the confines of good sportsmanship. The athletics directors or their designated representatives shall be 

available at the site of the competition to assist in controlling the crowd. (See Article I - Sportsmanlike Policy). 

Only the participants, coaches, officials, and authorized personnel shall be allowed in the competition area before, during 

and at the conclusion of competition. 

No alcoholic beverages shall be sold to the public at the site of a Conference Championship. 

Section 11-10. Experimental Playing Rules. 

An experimental change of playing rules may be adopted by the use of amendment procedures outlined in the Conference 
Constitution and Bylaws. Any such change will be valid for one playing season only and shall expire automatically unless 
formally readopted. 

Section I1-1 1. Motion Pictures and Electronics Media. 

1Motion picture and videotape cameras may be used by the institutions whose teams are competing in an athletic contest. 
(Restrictions on the exchange of film shall be as agreed upon annually by the coaches.) 

Section 11-12. Artificial Noisemakers - All Sports. 

In all sports, artificial noisemakers (e.g., cowbells, whistles, clappers, thundersticks) will not be permitted at any Confer- 

ence sporting event including regular and postseason events. 

ARTICLE ~o BASEBALL 

Section II1-1. Regular Season. 

a. Scheduling. Every team will attempt to play a full 30-game Conference schedule with each team playing everyone in 
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their respective division and three teams in the other division. Rainouts will be handled as follows: Revised: May 2007, 
April 2013) 
1. If the first or second scheduled game is stopped before it becomes a regulation game (4-1/2 or 5 innings), it will 

be completed as a nine inning game on the date of the next scheduled game between the two teams. The second 
game of the day will be a nine-inning game. 

2. If on the final date of the series, a doubleheader or one game plus is to be played, the first game or suspended game 
must be completed by 4:00 p.m. The next game will then be a nine-inning game. If the first game or suspended 
game is not completed by 4:00 p.m., the next game will not be played unless mutually agreed to by both coaches 
(no game may start after 6:00 p.m.). 

3. All games must be completed (nine innings) unless the final day of the series is stopped because of weather. 
In that case, the last game played will count if it has become regulation (4-1/2 or 5 innings). If the game has not 
become regulation, it will be canceled. 

4. All doubleheaders are scheduled as two nine-inning games. 
5. No make-up games are allowed to be played after the last date of the scheduled series. 
6. Any alteration to the original conference schedule must be approved through the conference office. 

Travel Squad. Regular season travel squads for baseball shall be limited to twenty-seven (27) student-athletes in in- 

tra-conference competition. (Revised: May 2007, April 2009) 

Umpires. Umpires shall be contracted and assigned by the Coordinator of Baseball Umpires during regular season 

Conference competition. 

d. Rules. Competition will be conducted under the rules and regulations of the NCAA. 

L 

Complimentary Game Admission. In any regular season game for which the host institution charges admission, the 

visiting team shall be provided a maximum of 50 complimentary admissions at its requests. 

Noncoaching StaffMembers. Noncoaching staff members (e.g., Director of Operations) are precluded from wearing 

a team uniform during conference competition. (Adopted: December 2006, Revised: April 2008) 

Section 111-2. Conference Championship. 

Championship Determination. A 10-team modified double-elimination season-ending tournament will be played 

at a site with a lighted baseball field over a six-day period to determine the Conference champion and the automatic 

representative to the NCAA Tournament. In the event that the Conference Baseball Championship is not played to 

completion, the #1 seed in the tournament shall receive the NCAA Tournament automatic qualification. (Revised: 

October 2006, April 2007) 

bo Championship Qualification. The top two teams from both the Atlantic and Coastal divisions, determined by confer- 

ence winning percentage, and the next four teams with the best conference winning percentage regardless of division 

will be selected to participate in the Conference Baseball Championship. The two division champions will automati- 

cally be seeded number one and two based on winning percentage in overall conference competition, and the number 

one seed shall have the choice of its preferred day off. The remaining teams will be seeded (three through eight) based 

on winning percentage in overall conference competition without regard to division. All ties will be broken using the 

tie-breaking provisions. (Revised: April 2006, April 2012) 

c. Seeding. In the case of a tie in conference winning percentage, championship seeding will use the tie-breaking proce- 
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dures below" with the following guidelines: (Revised: April 2006, October 2006, Editorial Revision 2008) 

~rhen comparing tied teams and arriving at another pair of tied teams, use each team’s winning percentage against 

the tied teams as a group. For example, if Teams A and B have the same winning percentage as compared to Team 

C; then Teams A and B will be compared to Team D, but if Team D is tied with Team E, then Teams A and B will 

be compared to the winning percentage of Teams D and E collectively, not individually. 

When comparing records against a single team or group of teams, the higher winning percentage shall prevail even 

if the number of games played against a team or group of teams is unequal. If winning percentage of the tied teams 

is equal against a team, or a group of tied teams, continue until one team gains an advantage. 

If multiple teams tie and the tie can be reduced to two teams, the provisions for two team ties will be used from 

that point forward. 
¯ One completed game of a conference series constitutes a common opponent for tie breaking purposes. 

Division Champions Determination. 

(a) The division champion will be the team in each division with the highest overall conference winning percent- 

age. 
(b) Head-to-head conference competition between the tied teams. 
(c) Records of the tied teams within their division. 
(d) Head-to-head competition of the tied teams versus the team within the division with the best overall confer- 

ence winning percentage (divisional and non-divisional) and proceeding through the division. 
(e) Head-to-head competition of the tied teams versus common opponents in the opposite division with the best 

overall conference winning percentage (divisional and non-divisional) and proceeding through the opposite 
division. 

(f) Coin flip. 

Seeds One and Two Determination. 

(a) Head-to-head competition in regular season conference play between the two tied teams. 

(b) Head-to-head competition of the tied teams compared to common opponents (divisional and non-divisional) 

with the highest conference winning percentage and continuing until one team gains an advantage. 

(c) Coin flip. 

3. Seeds Three Through Eight Determinations. 

(a) Divisional Opponents. 

Two-Team Tie 

(1) Head-to-head competition between the two tied teams. 

(2) Records of the tied teams within the division. 

(3) Head to head competition of the tied teams versus the team within the division with the best overall 

conference winning percentage (divisional and non-divisional) and proceeding through the division. 

Multiple ties within the division broken from first to last. 

(4) Overall record versus all common non-divisional opponents. 

(S) Combined record versus all non-divisional opponents. 

(6) Record versus common non-divisional opponents based on their order of finish within their division. 

(7) Coin flip. 

Three-or-more-team tie 

(1) Combined head-to-head record among the tied teams. 

(2) Records of the tied teams within the division. 
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f. 

g. 

h. 

i. 

j. 

(3) Head-to-head competition versus the team within the division with the best overall (divisional and 

non-divisional) conference winning percentage, and proceeding through the division. Multiple ties 

within the division will be broken first to last. 

(4) Overall record versus non-divisional opponents. 

(5) Combined record versus all common non-divisional opponents. 

(6) Record versus common non-divisional opponents with the best overall conference (divisional and 

non-divisional) winning percentage and proceeding through the other common non-divisional oppo- 

nents based on their order of finish within the division. 

(7) The seed(s) shall be chosen by a draw. 

(b) Non-Divisional Opponents. 

Two-team tie 

(1) Head-to-head conference competition between the tied teams, 

(2) Head-to-head competition of the tied teams compared to common opponents with the highest overall 

conference winning percentage and continuing until one team gains an advantage. 

(3) Coin flip, 

Three-or-more-teams tie 

(1) Combined head-to-head record among the tied teams (if common opponents). 

(2) Head-to-head competition of the tied teams compared to common opponents with the highest overall 

conference winning percentage and continuing until one team gains an advantage. 

(3) The seed shall be chosen by a draw. 

Championship Management. The designated Championship Manager, as appointed by the Committee on Baseball, 

will work with the Games Committee to determine whether a game will be started in the event of inclement weather. 

The Games Committee has the authority to make any adjustments it may deem necessary" in the championship format 

should inclement weather interfere with the schedule. Details for the conduct of the Championship will be contained 

in a manual prepared by the Championship Manager. 

Ten-Run Rule. A ten run rule will be in effect after the seventh inning for all Conference Championship Tournament 

games except the championship game. 

Umpires. Championship umpires will be nominated and selected by the Coordinator of Baseball Umpires. 

Travel Squad. The travel squads for the Baseball Championship shall be the same as the NCAA Championship limit. 

Dugout. The dugout limit for the Conference Championship is thirty-five (35). (Adopted: May 2006) 

Rules. Competition will be conducted under the rules and regulations of the NCAA. 

Noncoaching StaffMembers. Noncoaching staff members (e.g., Director of Operations) are precluded from wearing 

a team uniform during the Conference Championship. (Adopted: December 2006. Revised: April 2008) 

ARTICLE IV, BASKETBALL- MEN’S 
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Section IV-1. Regular Season. 

a. Scheduling. Each of the fifteen (1S) conference institutions having a basketball team shall play a 16-game, three (3) 

year rotating conference schedule with two (2) primary partners. 

bo Officials. The Office of the Commissioner will be responsible for the appointment and coordination of basketball 

officials. The expenses of the coordination of officials will be included in the Commissioner’s budget. The Officiating 

Committee shall recommend the method of selecting officials and the fees and allowances for officials in basketball. It 

shall recommend policies and rules governing the relations between coaches and officials. It shall serve in an advisory 

capacity to the Commissioner with respect to training and appointment of officials. 

c. Uniforms. The home team will wear light uniforms and the visiting team will wear dark uniforms. 

d. Tickets. The visiting team will be given seventy-five (75) complimentary tickets (reserved seats), all of which must be 

located behind the visiting team bench with no more than twenty-five (25) seats on any one (1) row. 

e. Dressing Rooms. The home team shall provide the visiting team a dressing room, prior to the game, with water, ice and 

if requested, a carbonated beverage for use at half-time and at the end of the game. 

f. Pep Bands. No visiting team pep bands shall be permitted at Conference basketball games. Home team pep bands play 

shall be restricted to pre-game, half-time, post-game and during timeouts. There shall be no playing of band instru- 

ments during a free throw, throw-in, jump ball or live ball situation. 

g. Cheerleaders. No visiting cheerleaders are permitted to travel to regular season Conference games. 

h. Introductions. Visiting team starters will be introduced first, followed by home team starters. Visiting teams shall be 

treated with courtesy when introduced. 

Rules. 

1. Approved Rules. Competition will be conducted under the rules and regulations of the NCAA. 

2. Proposed Interpretations. Proposals for rule interpretations by the Conference basketball coaches shall be subject 

to approval by the commissioner, athletics directors and faculty athletics representatives. 

3. Protest of Officials’ Decisions. Decisions of game officials are final. 

Protests arising from the decisions of the officials or any inadvertent misinterpretation of the rules will not be 

considered by the Conference office. 

Preliminary Games. There shall be a set period of at least forty-five (45) minutes prior to tip-off of the varsity game 

when the court will be cleared and available to both teams. 

Section IV-2. Conference Championship. 

Championship. There shall be a single-elimination basketball tournament held under the direction of the Men’s Bas- 
ketball Committee and the winner shall be the Conference Champion. Details for the conduct of the Championship 
will be contained in a participant’s manual prepared by the Championship Manager. Dates and sites of the Conference 
Championship will be selected by the athletics director and faculty athletics representative and announced from the 
Conference office. 

b. Seeding. Seeding for the Basketball Championship will be determined by the regular season Conference standings. In 
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case of a tie, the following formula will be used: 

1. When two teams are tied in the standings, regular season head-to-head results are used as the tiebreaker. 

2. If the tied teams played each other twice in the regular season and split their games, then each team’s record vs. the 

team occupying the highest position in the final regular season standings (or in case of a tie for first place, the next 

highest position in the regular season standings) and then continuing down through the standings until one team 

gains an advantage. 

(a) When arriving at another pair of tied teams while comparing records, use each team’s record against the col- 

lective tied teams as a group (prior to their own tie-breaking procedures), rather than the performance against 

the individual tied teams. 

(b) When comparing records against a single team or a group of teams, the higher winning percentage shall pre- 

vail, even if the number of games played against a team or group is unequal (i.e., 2-0 is better than 3-1; 1-0 is 

the same as 2-0; 2-0 is the same as 4-0; 2-1 is the same as 4-2; 1-0 is better than 1-1; 0-1 is the same as 0-2; 

0-2 is the same as 0-4). If the winning percentage of the tied teams is equal against a team, or a group of tied 

teams, continue down through the standings until one team gains an advantage. 

3. If three or more teams are tied in the standings, the following procedure will be used: 

(a) The combined record of conference games between the tied teams involved will be compiled. Ties will be 

broken and seedings assigned based on the winning percentage of the combined conference records. The 

higher winning percentage shall prevail, even if the number of games played against the team or group is un- 

equal (i.e., 2-0 is better than 3-1; 1-0 is the same as 2-0; 2-0 is the same as 4-0; 2-1 is the same as 4-2; 1-0 is 

better than 1-1; 0-1 is the same as 0-2; 0-2 is the same as 0-4). 

(b) If procedure (a) fails to break the tie, then each tied team’s record shall be compared to the team occupying 

the highest position in the final regular-season standings, continuing down through the standings until one 

team gains an advantage by a higher winning percentage. 

(c) If the tie is broken by (a) or (b) regarding one or more teams, but three or more teams remain tied, then pro- 

cedures (a) and (b) will be re-applied among those tied teams only. 

(d) If two teams remain tied, procedures (1) and (2) will be followed. 

4. If there is more than one tie in the standings, and when utilizing the tie-breaking procedures there are a pair of 

teams tied, a team’s record against the combined tied teams (prior to their own tie-breaking procedures) is used, 

rather than performance against the individual tied teams. 

5. If procedures (2) and!or (3) fail to establish an advantage, a coin flip to break the tie will be conducted by the 

commissioner after the final regular season game before the Conference Championship. 

6. If a coin flip or draw (for a three or more team tie) is required, the procedure takes place immediately following the 

conclusion of the last regular season game prior to the Conference Championship. The procedure is administered 

by the commissioner or a designated assistant. This session is open to the media and to athletics department rep- 

resentatives fi’om the tied teams. 

Post-Season Play. The winner of the Conference Basketball Championship shall be nominated for the NCAA Basket- 

ball Tournament. If the winner of the Conference Basketball Championship is ineligible for NCAA postseason partic- 

ipation; the other finalist shall be nominated for the NCAA Tournament. Any team other than the Conference Cham- 

pion may be permitted to participate in other Conference approved postseason tournaments if invited. 

Travel Squad. Travel squads for the Men’s Basketball Championship shall be the same as the NCAA Championship 

limit. 

e. Rules. 

1. Approved Rules. Competition will be conducted under the rules and regulations of the NCAA. 

2. Proposed Interpretations, by the Conference basketball coaches shall be subject to approval by the 
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Commissioner, athletics directors and faculty athletics representatives. 

3. Protest of Officials’ Decision. Decisions of game officials are final. Protests arising from the decisions of the 

officials or any inadvertent misinterpretation of the rules will not be considered by the Conference office. 

Televising of Awards. There shall be no live televising of awards of any type during the Basketball Championship un- 

less a Conference-related person is the recipient of the award. The Executive Committee is empowered to set aside this 

restriction on a case-by-case basis. 

Reimbursement. The Conference will reimburse each institution championship expenses based on the following for- 

mula: Maximum reimbursement limited to 75 based upon a maximum of 32 in the official team travel party, a maximum 

of 30 band members, and a maximum of 13 cheer/mascot members; $150 per person per diem; and the prevailing per 

mile round trip rate established by the ACC Finance Committee for ACC Championships for travel of 250 miles or less 

one way or actual coach air fare based on a 21-day advance purchase for trips of more than 250 miles on way. (Revised: 

October 2009) 

ARTICLE Vo BASKETBALL ~ WOM£N’S 

Section V-1. Regular Season. 

a. Scheduling. Each of the 15 conference institutions having a basketball team shall play a 16 game conference schedule 

with two (2) primary partners, to mirror the sixteen (16) game, three (3) year rotation conference schedule currently 

used in men’s basketball. (Adopted: May 2010; Revised: February 2013) 

Officials. The Office of the Commissioner will be responsible for the appointment and coordination of basketball 

officials. The expenses of the coordination of officials will be included in the Commissioner’s budget. The Officiating 

Committee shall recommend the method of selecting officials and the fees and allowances for officials in basketball. It 

shall recommend policies and rules governing the relations between coaches and officials. It shall serve in an advisory 

capacity to the Commissioner with respect to training and appointment of officials. 

c. Uniforms. The home team will wear light uniforms and the visiting team will wear dark uniforms. 

d. Tickets. The visiting team will be given seventy-five (75) complimentary tickets (reserved seats, if available), all of 
which must be located behind the visiting team bench with no more than twenty-five (25) seats on any one (1) row. 

e. Dressing Rooms. The home team shall provide the visiting team a dressing room, prior to the game, with water, ice and 

a carbonated beverage for use at half-time and at the end of the game. 

f. Pep Bands. No visiting team pep bands shall be permitted at Conference basketball games. Home team pep bands play 

shall be restricted to pre-game, half-time, post-game and during timeouts. There shall be no playing of band instru- 

ments during a free throw, throw-in, jump ball or live ball situation. 

g. Cheerleaders. No visiting cheerleaders are permitted to travel to regular season Conference games. 

h. Introductions. Visiting team starters will be introduced first, followed by home team starters. Visiting teams shall be 

treated with courtesy when introduced. 
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1. Approved Rules. Competition will be conducted under the rules and regulations of the NCAA. 
2. Proposed Interpretations. Proposals for rule interpretations by the ACC Basketball Coaches shall be subject 

to approval by the commissioner, through the ACC Basketball Committee. 

3. Protest of Officials’ Decisions. Decisions of game officials are final. Protests arising from the decisions of the 

officials or any inadvertent misinterpretation of the rules will not be considered by the Conference office. 

Preliminary Games. There shall be a set period of at least forty-five (45) minutes prior to tip-offofthe game when the 

court will be cleared and available to both teams. 

Section V-2. Conference Championship. 

Championship Determination. There shall be a single-elimination basketball tournament held under the direction 

of the Women’s Basketball Committee and the winner shall be the Conference Champion. Details for the conduct of 

the championship will be contained in a participant’s manual prepared by the Championship Manager. Dates and sites 

of the Conference Championship will be selected by the athletics directors and faculty athletics representatives and 

announced from the Conference office. 

b. Date & Site. The Women’s Basketball Championship will be held one weekend prior to the Men’s Basketball Champi- 

onship at a neutral site. 

Seeding. Seeding for the Basketball Championship will be determined by the regular season Conference standings. In 

case of a tie, the following formula will be used: 

1. When two teams are tied in the standings, regular season head-to-head results are used as the tiebreaker. 

2. If the tied teams played each other twice in the regular season and split their games, then each team’s record vs. the 

team occupying the highest position in the final regular season standings (or in case of a tie for first place, the next 

highest position in the regular season standings) and then continuing down through the standings until one team 

gains an advantage. 

(a) When arriving at another pair of tied teams while comparing records, use each team’s record against the col- 

lective tied teams as a group (prior to their own tie-breaking procedures), rather than the performance against 

the individual tied teams. 

(b) When comparing records against a single team or a group of teams, the higher winning percentage shall pre- 

vail, even if the number of games played against a team or group is unequal (i.e., 2-0 is better than 3-1; 1-0 is 

the same as 2-0; 2-0 is the same as 4-0; 2-1 is the same as 4-2; 1-0 is better than 1-1; 0-1 is the same as 0-2; 

0-2 is the same as 0-4). If the winning percentage of the tied teams is equal against a team, or a group of tied 

teams, continue down through the standings until one team gains an advantage. 

3. If three or more teams are tied in the standings, the following procedures will be used: 

(a) The combined record of conference games between the tied teams involved will be compiled. Ties will be 

broken and seedings assigned based on the winning percentage of the combined conference records. The 

higher winning percentage shall prevail, even if the number of games played against the team or group is un- 

equal (i.e., 2-0 is better than 3-1; 1-0 is the same as 2-0; 2-0 is the same as 4-0; 2-1 is the same as 4-2; 1-0 is 

better than 1-1; 0-1 is the same as 0-2; 0-2 is the same as 0-4) 

(b) If procedure (a) fails to break the tie, then each tied team’s record shall be compared to the team occupying 

the highest position in the final regular-season standings, continuing down through the standings until one 

team gains an advantage by a higher winning percentage. 

(c) If the tie is broken by (a) or (b) regarding one or more teams, but three or more teams remain tied, then pro- 

cedures (a) and (b) will be re-applied among those tied teams only. 
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(d) If two teams remain tied, procedures (1) and (2) will be followed. 
4. If there is more than one tie in the standings, and when utilizing the tie-breaking procedures there are a 

pair of teams tied, a team’s record against the combined tied teams (prior to their own tie-breaking 
procedures) is used, rather than performance against the individual tied teams. 

5. If procedures (2) and/or (3) fail to establish an advantage, a coin flip to break the tie will be conducted by 
the commissioner after the final regular season game before the Conference Championship. 

6. If a coin flip or draw (for a three or more team tie) is required, the procedure takes place immediately 
following the conclusion of the last regular season game prior to the Conference Championship. The 
procedure is administered by the commissioner or a designated assistant. This session is open to the 
media and to athletics department representatives from the tied teams. 

d. Officials. Championship officials will be selected, assigned and contracted by the Conference office. 

f. 

Post-Season Play. The winner of the Conference Basketball Championship shall be nominated for the NCAA Basket- 

ball Tournament. If the winner of the Conference Basketball Championship is ineligible for NCAA postseason partici- 

pation, the other finalist shall be nominated for the NCAA Tournament. Any team other than the Conference Champi- 

on may be permitted to participate in other Conference approved postseason tournaments if invited. 

Travel Squad. Travel squads for the Women’s Basketball Championship shall be the same as the NCAA Championship 
limit. 

Rules. 

1. Approved Rules. Competition will be conducted under the rules and regulations of the NCAA. 

2. Proposed Interpretations, by the ACC Basketball Coaches Committee, shall be subject to approval by the 

commissioner, through the athletics directors and faculty representatives. 

3. Protest of Officials’ Decisions. Decisions of game officials are final. Protests arising from the decisions of the 

officials or any inadvertent misinterpretation of the rules will not be considered by the Conference office. 

Televising of Awards. There shall be no live televising of awards of any type during the Basketball Championship un- 
less a Conference-related person is the recipient of the award. The Executive Committee is empowered to set aside this 
restriction on a case-by-case basis. 

Reimbursement. The Conference will reimburse each institution championship expenses based on the following for- 
mula: Maximum reimbursement limited to 75 based upon a maximum of 32 in the official team travel party, a maximum 
of 30 band members, and a maximum of 13 cheer/mascot members; $150 per person per diem; and the prevailing per 
mile round trip rate established by the ACC Finance Committee for ACC Championships for travel of 250 miles or less 
one way or actual coach air fare based on a 21-day advance purchase for trips of more than 250 miles on way. (Revised: 
October 2009) 

ARTICLE VI. CROSS COUNTRY - MEN’S/WOMEN’S 

Section Vl-1. Regular Season. 

a. Scheduling. Each member institution having a cross country team shall schedule teams of other member institutions 

at its own option and discretion during the regular season. 
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b. Travel Squad. Regular season travel squads shall be limited to sixteen (16) student-athletes for men and sixteen (16) 

student-athletes for women in intra-conference competition. (Revised: May 2007, May 2009) 

Section VI-2. Conference Championship. 

ao Date & Site. The Cross Country Championship shall be conducted on Saturday5 two weeks prior to the NCAA Region- 

al Championships. The host institution has the option of hosting on Friday if there is a home football game. The course 

will be properly measured (i.e., USATF certified, by a registered surveyor, etc.). If held on a golf course, the course shall 

be closed during the meet. The site will be rotated, subject to approval by the Conference. (Revised: May 2006, April 

2008, April 2010) 

b. Format. The men’s and women’s cross country championships will reflect the variances of course lengths indicated in 

the NCAA Men’s and Women’s Track & Field Rules Book. Both men’s and women’s team and individual champions will 

be determined at the Conference championship meet. 

c. Travel Squad. The travel squads for the Cross Country Championship shall be limited to ten (10) student-athletes in 

uniform per men’s team and ten (10) student-athletes in uniform per women’s team. (Revised: April 2008, May 2009) 

d. Rules. Competition will be conducted under the rules and regulations of the NCAA. 

ARTICLE V~l. FIELD HOCKEY 

Section VII-1. Regular Season. 

a. Scheduling. Each member institution having a field hockey team shall schedule each Conference team at least once 
each season. 

b. Travel Squad. Regular season travel squads for Field Hockey shall be limited to twenty-five (25) student-athletes in 

intra-conference competition. (Revised: May 2007, May 2009) 

c. Officials. Officials for conference matches will be assigned by a selected Coordinator of Field Hockey Officials. 

Section VII-2. Conference Championship. 

a. Date & Site. The Conference Field Hockey Championship will be held on a date and at a site recommended by the 

Field Hockey Committee, subject to approval by the Conference. 

b. Seeding. Seeding for the Field Hockey Championship will be determined by the regular season conference standings. 
In case of a tie, the following formula will be used (Revised: April 2008, April 2012): 

Head-to-head conference game results among the tied teams. 
(a) If three or more teams are tied, the combined record of conference games among the tied teams involved will 

be compiled. Ties will be broken based on winning percentage of there combined conference records, and 
the higher winning percentage shall prevail, even if the number of games played against the team or group is 
unequal. 

(b) In the case of a three or more team tie, if procedure (a) reduces the tie by at least one team, procedure (1) will 
be followed, comparing only the remaining tied teams’ conference records. Procedures (2)-(5) will only be 
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used if the tie cannot be reduced by at least one team in procedure (1). 
2. Goal differential in conference games only (goals for versus goals against; a maximum of three goals for any one 

conference game will be used. Results from all conference games will be used). 
3. Goal differential in conference games among tied teams (goals for versus goals againt; a maximum of three goals 

for any one conference game will be used. Results from only games involving the tied teams will be used). 
4. Goals scored in conference games only (a maximum of three goals for any one conference game will be used). 

Results from all conference games will be used. 
S. Goals scored in conference games only among the tied teams (maximum of three goals for any one conference 

game will be used). 
6. Blind draw between the tied teams. 

Format. The Field Hockey Championship will be a single elimination tournament. The team championship will be 

determined by this event. 

d. Officials. Championship officials will be selected by the Coordinator of Field Hockey Officials. 

eo Travel Squad, The travel squads for the Field Hockey Championship shall be the same as the NCAA Championship 

limit. 

f. Rules. Competition will be conducted under the rules and regulations of the NCAA. 

ARTICLE VIII. FOOTBALL 

Section VIII-1. Regular Season. 

a. Scheduling. Conference members shall arrange their schedule of games with one another prior to making contractual 

agreements with any team outside the Conference. The Conference Office must be consulted prior to scheduling any 

non-conference game on a specific date. (Revised: October 2006) 

b. Travel Squad. Regular season travel squads for football shall be limited to seventy-two (72) student-athletes in in- 

tra-conference competition. (Adopted: May 2009) 

c. Game-Suspension Policy. Should a game be suspended and cannot be resumed that day, the decision as to the status 

of that game would be determined by the Commissioner’s office. 

d. Officials. The Office of the Commissioner will be responsible for the appointment of the Coordinator of Football 

Officials. The expenses of the Coordinator of Football Officials will be included in the Commissioner’s budget. 

The Officiating Committee shall recommend the method of selecting officials and the fees and allowances for officials 
in football. It shall recommend policies and rules governing the relations between coaches and officials. It shall serve in 
an advisory capacity to the commissioner with respect to training and appointment of officials. 

e. Jerseys. The visiting team will wear white jerseys and the home team will wear jerseys of a contrasting color. Excep- 

tion: The home team may wear white jerseys when the teams have agreed before the season. 

f. Complimentary Tickets. The complimentary ticket policy for Conference football games shall be agreed on annually 
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by the Conference. 

g. Game Guarantees. The minimum game guarantee for Conference football games shall be agreed on annually by the 

Conference. 

h. Half-Times. All half-times shall be twenty (20) minutes in length. 

Pre-Game Warm-Ups. The "L" system of pre-game warm-ups will be utilized prior to all Conference games until 45 

minutes remain on the pre-game clock. At that point, both teams will be able to work the entire width of the field from 

the 50-yard line to their goal line. At the 22-minute mark on the pre-game clock in Conference games, both teams will 

be required to leave the field for pre-game ceremonies. Any special pre-game recognition, including senior day ceremo- 

nies, must be held between the 22-minute and four-minute mark on the pre-game clock. The visiting team shall have 

the choice of entering the field before or after the home team just prior to kickoff. 

Cheerleaders. Visiting team cheerleaders are limited to twelve (12) in number at all Conference football games. For 

the purposes of determining this limitation, mascots shall not be included in this count. (Adopted: May 1971; Revised: 

May 1975, April 2004) 

k. Bands. Home bands are prohibited from being seated behind the visiting team bench area. If the band is amplified, 

speakers cannot be positioned as to be directed into the visiting team bench area. (Adopted: May 2006) 

1. Rules. Competition will be conducted under the rules and regulations of the NCAA. 

m. Coin Toss. A Conference coin shall be used for the coin toss at all Conference Football games. The winning captain 

shall be presented the coin. 

n. Public Service Announcement. The ACC Sportsmanship Public Service Announcement must be played at all home 

institutional football games. The spot must run at least once between the coin toss and the end of the first quarter. (Ad- 

opted: May 2008) 

Camps. Football coaching staffs may not conduct, attend, or be involved with any football camps/clinics, including 

camps/clinics for non-prospect aged individuals, during the months of June and July or any calendar week (Sunday 

through Saturday) that includes days of those months off their institution’s campus. However coaches may evaluate at 

such camps/clinics during the spring football evaluation period per NCAA regulations. Coaches may attend coaching 

clinics off their institution’s campus at any time only when there are no prospective student-athlete’s enrolled in the 

clinic. On-field graduate assistant coaches are permitted to work one off-campus camp per year (institutions are not 

permitted to provide expenses to work the camp) for the advancement of their coaching career. This rule does not ap- 

ply to noncoaching staffmembers. Waivers may be granted by the Commissioner when warranted. (Adopted: October 

2005; Revised: April 2007; Editorial Revision: 2010) 

Section VIII-2. Conference Championship. 

Championship Determination. The divisional champions shall be determined on a percentage basis. Each team will 
be awarded one point for a conference win. The total number of points will be divided by the number of conference 
games played. The winners of each division (Atlantic and Coastal) will compete in the conference championship and 
the winner shall be the conference champion. Details for the conduct of the championship will be contained in a partic- 
ipant’s manual. Dates and sites of the Conference Championship will be selected by the athletics directors and faculty 
athletics representatives and announced from the Conference office. 
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Tickets. Each member institution will receive forty (40) tickets for the championship game to be used at the institu- 

tion’s discretion. Each participating institution will receive 10,000 tickets. Ten percent of the participating team’s lower 

seating allotment of eight hundred (800) tickets may be sold at a 50% discount at the institution’s discretion. It has been 

recommended that these discounted tickets be used for students. The Conference will share in the expense of unsold 

tickets (calculated at the lowest price available) as follows: (Revised: October 2005, January 2009) 

1. From 6,001 through 7,000 tickets, the Conference will pay 50% of ticket cost. 

2. From 7,001 through 8,000 tickets, the Conference will pay 75% of ticket cost. 

3. From 8,001 up to 10,000 tickets, the Conference will pay 100% of ticket cost. 

Travel. The official travel party size for the championship game will be 150 members (72 dressed limit) per team. A 

total of $160,000 per team will be provided for expenses other than travel. The Conference office must approve all 

charter travel. Teams located 250 miles (or bands located 500 miles) or less from the Championship site must bus to 

the Championship site. Teams located more than 250 miles (or bands located more than S00 miles) from the Champi- 

onship site may fly. 

Section VIII-3. Procedure to Determine the ACC Football Champion/Automatic BCS Berth if the 
ACC Football Championship Game is not Played. 

Should the Conference not be able to hold its annual Football Championship Game, the Conference football champion will 

be the team that finishes the season with the highest winning percentage in conference games. If more than one team has 

the same winning percentage, the tied teams are declared co-champions. 

In order to determine the Conference’s representative to the Bowl Championship Series (BCS), the procedures listed 

below will be followed. All references to rankings refer to the final BCS standings released on Selection Sunday after all 

regular season games and Conference Championships Games are completed. 

Section VIII-4. Divisional Tiebreakers. 

If more than one team in the same division is tied for the best winning percentage in its Conference games then, in order to 
determine the divisional champion, the procedures listed below will be followed. 

Two-Team Tie. 

1. Head-to-head competition between the two tied teams. 

2. Records of the tied teams within the division. 

3. Head-to-head competition versus the team within the division with the best overall record (divisional and non-di- 

visional). Conference record and proceeding though the division. Multiple ties within the division broken from 

first to last. 

4. Overall record versus all common non-divisional opponents. 

5. Combined record vs. all non-division teams. 

6. Record versus common non-divisional teams based on their order of finish (divisional and non-divisional) and 

proceeding through other common non-divisional teams based on their order of finish within their division. 

7. The tied team with the higher ranking in the Bowl Championship Series Standings following the end of regular 

season games. 

8. The representative shall be chosen by a draw. 

b. Three or More Team Tie. (Once tie has been reduced to two teams, the two-team tiebreaker format is used): 

1. Combined head-to-head record among the tied teams. 
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2. Records of the tied teams within the division. 

3. Head-to-head competition vs. the team within the division with the best overall (divisional and non-divisional) 

Conference record, and proceeding through the division. Multiple ties within the division will be broken first to 

last. 

4. Overall record for non-division teams. 

5. Combined record versus all common non-divisional teams. 

6. Record versus common non-divisional with the best overall Conference (divisional and non-divisional record) 

and proceeding through the other common non-divisional teams based on their order of finish within the division. 

7. The tied team with the highest ranking in the Bowl Championship Series Standings following the conclusion of 

regular season games shall be the divisional representative in the ACC Championship Game, unless the second of 

the tied teams is ranked within five-or-fe,aTer places of the highest ranked tied team. In this case, the head-to-head 

results of the top two ranked tied teams shall determine the representative in the ACC Championship Game. 

8. The representative shall be chosen by a draw. 

Section VIII-5. Automatic Qualifier. (Adopted: October 2005) 

a. Two-Team Tie (between Teams A &-B). 
1. Team A defeats Team B and is ranked higher - Team A earns the BCS bid. 

2. Team A defeats Team B and is ranked lower, but in the Top 10 - Team A earns bid (*except if Team B is ranked #1 

or #2 in the BCS standings, then Team B earns the BCS bid). 

3. Team A defeats Team B and is ranked lower, but is ranked five or fewer positions below Team B - Team A earns the 

BCS bid. 

4. Team A defeats Team B and is ranked lower, and more than five positions belo,a, Team B - Team B earns the BCS 

bid. 

5. Team A does not play Team B, then, whichever team is ranked higher in the BCS standings earns the BCS bid. 

6. Team A does not play Team B, and neither Team A nor B are ranked in the final BCS standings, then the BCS Bowl 

would select the team of its choice from among the tied teams. 

If two teams have the same ranking, or both are unranked, the bid goes to the team that has won the head-to-head game. 

b. THREE WAY TIE ("mini-conference" created among the three tied teams). 

Scenario I - All three tied teams have each won one and lost one against the other tied teams in the mini-conference. 

1. In this case, the highest ranked team among the three earns the bid. 

2. If two of the three teams have the same ranking, the bid is earned by the team winning the head-to-head match-up. 

If the teams have not played each other, and they have the same ranking, then the BCS Bowl would select the team 

of its choice from among the tied teams. 

3. If none of the teams are ranked, the BCS Bowl would select the team of its choice from among the tied teams. 

Scenario II - All three teams have 6-2 conference records, t, githin the mini-conference, Team A is 2-0, Team B is 1-1, and 

Team C is 0-2. 

1. If Team A is ranked higher than Teams B and C, Team A earns the BCS bid. 

2. If Team A is not the highest ranked, but is in the Top 10, Team A earns bid unless Team B or C is ranked either #1 

or #2 in the BCS standings, then Team B or C receives the BCS bid. 

3. If Team A is not ranked, but the highest ranked team in the mini-conference is ranked #21 or lower, Team A earns 
the BCS bid. 

4. If Team A is not the highest ranked team and is ranked more six or more spots below the highest ranked team in 

the mini-conference, Team A is eliminated from consideration. 
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Subsequentl~ 

(a) If Team B is ranked higher than Team C, Team B earns the BCS bid. 
(b) If Team B is ranked lower than Team C, but is in the Top 10, Team B earns bid unless Team C is ranked either 

#1 or #2 in the BCS standings, then Team C receives the BCS bid. 
(c) If Team B is ranked lower than Team C, but ranked five or fewer spots below Team C, Team B earns bid, unless 

Team C is ranked either #1 or #2 in the BCS standings, then Team C receives the BCS bid. 
(d) If Team B is ranked lower than Team C, but is ranked six or more spots below Team C, Team C earns the BCS 

bid. 

Scenario III - Of the three teams which are tied, two or more have not played each other during the regular season, and 
within the mini Conference Team A is 2-0, Team B and Team C are each 0-1, then: 

1. If Team A is ranked higher than Teams B and C, Team A earns the BCS bid. 
2. If Team A is not the highest ranked, but is in the Top 10, Team A earns bid unless Team B or C is ranked either #1 

or #2 in the BCS standings, then Team B or C receives the BCS bid. 
3. If Team A is not ranked, but the highest ranked team in the mini-conference is ranked #21 or lower, Team A earns 

the BCS bid. 
4. If Team A is not the highest ranked team and is ranked more than five spots below the highest ranked team in the 

mini-conference, then the BCS bid will go to the highest ranked team in the BCS from among either Team B or 
Team C. 

Scenario IV - Of the three teams which are tied, two or more have not played each other during the regular season, and 
within the mini Conference Team A is 1-0, Team B, 1-1 and Team C is 0-1, then: 

1. If Team A is ranked higher than Teams B and C, Team A earns the BCS bid. 
2. If Team A is not the highest ranked, but is in the Top 10, Team A earns bid unless Team B or C is ranked either #1 

or #2 in the BCS standings, then Team B or C receives the BCS bid. 
3. If Team A is not ranked, but the highest ranked team in the mini-conference is ranked #21 or lower, Team A earns 

the BCS bid. 
4. If Team A is not the highest ranked team and is ranked more than five spots below the highest ranked team in the 

mini-conference, then Team A is eliminated and: 

(a) If Team B is ranked higher than Team C, Team B earns the BCS bid. 

(b) If Team A is not the highest ranked, but is in the Top 10, Team A earns bid unless Team B or C is ranked either 

#1 or #2 in the BCS standings, then Team B or C receives the BCS bid. 

(c) If Team A is not ranked, but the highest ranked team in the mini-conference is ranked #21 or lower, Team A 

earns the BCS bid. 

(d) If Team A is not the highest ranked team and is ranked more than five spots below the highest ranked team in 

the mini-conference, then the BCS bid will go to the highest ranked team in the BCS from among either Team 

B or Team C. 

Scenario V 

1. If two or all of the tied teams have not played each other and none of the teams in the mini-conference has an ad- 

vantage against each other then the BCS bid goes to the highest ranked team in the final BCS standings. 

2. If two or all of the tied teams have not played each other, and all three teams are not ranked, then the BCS Bowl 

would select the team of its choice from among the tied teams. 

c. Four-Team Tie. 

Assumes: 
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1. If any team should finish ranked #1 or #2 in the BCS standings, they automatically will be the conference BCS 

representative. 

2. A seven-victory minimum in an 11-game season; an eight-victory minimum in a 12-game season. All wins calcu- 

lated against I-A opponents only. 

Scenario 1 - If Team A is 3-0, Team B is 2-1, Team C is 1-2 and Team D is 0-3, then: 

1. If Team A is the highest ranked team in the mini-conference, then it receives the BCS bid. 

2. If Team A is ranked in the Top 10, then it receives the BCS bid. 

3. If Team A is ranked eight or fewer slots behind the highest-ranking team in the mini-conference, then it receives 

the BCS bid. 

4. If Team A does not have the victory minimum, then the highest-ranked team in the mini-conference receives the 

BCS bid. If no teams are ranked in the BCS standings, then Team B will receive the bid. 

5. If Teams A and B do not have the victory minimum, and no teams are ranked in the BCS, then Team C will receive 

the BCS bid. 

Scenario II - If Team A and Team B are 2-1 in the mini-conference and Team C and Team D are 1-2, then: 

Assuming Teams A and B both have the victory minimum: 

1. If Team A defeated Team B and is ranked higher than Team B, Team A earns the BCS bid. 

2. If Team A defeated Team B and is ranked in the Top 10, Team A earns the BCS bid. 

3. If Team A defeated Team B and is ranked eight or fewer spots lower than Team B, Team A earns the B CS bid. 

4. If Team A defeated Team B but is ranked nine or more slots lower than Team B, Team B earns the B CS bid. 

Assuming either Team A or B do not have the victory minimum: 

1. If Team A has the victory minimum and Team B does not and Team A is the highest-ranked team in the mini-con- 

ference, then Team A earns the BCS bid. 

2. If Team A has the victory minimum and Team B does not and Team A is ranked in the Top 10, then Team A earns 

the BCS bid. 

3. If Team A has the victory minimum and Team B does not and Team A is ranked eight or fewer slots behind the 

highest-ranked team in the mini-conference, then Team A receives the BCS bid. 

4. If Team C or Team D have the victory minimum and are ranked nine or more slots ahead of Team A or Team B, 

then Team C or Team D receives the BCS bid. 

S. If neither Team A or B have the victory minimum, then the highest-ranked team in the mini-conference earns the 

BCS bid. 

Scenario III - Assumes Team A and B did not play each other. 

1. Team A and Team B both were 2-0 in the mini-conference, Team C is 1-2 and Team D is 0-3. The BCS bid goes to 

the highest ranked team from among Team A or B, unless Team C or D are ranked nine or more spaces above either 

A or B. If no team is ranked in the BCS, then the BCS Bowl chooses from among Teams A and B for the bid. 

2. Team B is 2-0, Team C is 2-1, Team A is 1-1 and Team D is 0-3 in the mini-conference, then: 

(a) If Team B defeated Team C and is ranked higher than Team C, Team B receives the bid. 
(b) If Team B defeated Team C and is ranked in the Top 10, then Team B receives the bid (unless Team C is ranked 

#1 or #2). 

(c) If Team B defeated Team C and is ranked eight or fewer spaces below Team C, then Team B receives the bid. 

(d) If Team B defeated Team C and is ranked nine or more spaces below Team C, then Team C receives the bid. 

(e) If no teams are ranked, then the BCS Bowl chooses from among teams B or C. 

3. Team C is 3-0, TeamBisl-l, Team D is l-2 and Team A is 0-1. The BCS bid goes to Team C. 

4. Team C is 2-1, Teams A and B are 1-1, Team D is 1-2. The BCS bid goes to the highest ranked Team. If no teams 
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are ranked, then the BCS Bowl chooses from among all four teams. 

Scenario IV - Assumes Team A does not play Team B and Team C does not play Team D. 

1. Teams A and B are 2-0 and Teams C and D are 0-2. The BCS bid goes to the higher ranked team of A or B, unless 

Team C or D are ranked nine spaces above the higher ranked of A or B. If no teams are ranked, then the BCS Bowl 

chooses from among Teams A and B. 

2. Teams A, B, C and D are all 1-1. The BCS bid goes to the highest ranked Team. If no teams are ranked, then the 

BCS Bowl chooses from among all four teams. 

3. Team Ais 2-0, Teams B and C are 1-1 and Team D is 0-2. Team A earns the BCS bid unless either Team B or C are 

ranked nine or more spaces above Team A. If no teams are ranked, then Team A earns the bid. 

Scenario V - Assumes Team A does not play Teams B and D. 

1. Team C is 3-0, Team B is 1-1, Team D is 0-2 and Team A is 0-1. Team C earns the BCS bid. 

2. Team B is 2-0, Team Ais 1-0, Team D is 1-1 and Team C is 0-3. Team B earns the BCS bid unless Team A or Team 

D are ranked nine or more spaces ahead of Team B. If no teams are ranked, then Team B earns the bid. 

3. Team Cis2-1, TeamB andD are 1-1 and Team A is 0-1. The highest ranked team earns the BCSbid. Ifnoteams 

are ranked, then Team C earns the bid. 

4. Team D is 2-0, Team A is 1-0, Team C is 1-2 and Team B is 0-2. The highest ranked Team of A or D earns the bid 

unless Team B or C are ranked nine or more spaces above the highest ranked of A or B. If no teams ranked, then 

Team D earns the BCS bid. 

Scenario VI - Assumes three of the four teams do not play each other. In this case, the BCS bid goes to the highest ranked 

team. If no teams are ranked, then the BCS Bowl chooses from among all four teams. 

d. Five-Team Tie 

Assumes: 

1. If any team should finish ranked #1 or #2 in the BCS standings, they automatically will be the conference BCS 

representative. 

2. An eight-victory minimum in a 12-game season. All wins calculated against I-A opponents only. 

Scenario I - Team A is 4-0, Team B is 3-1, Team C is 2-2, Team D is 1-3 and Team E is 0-4. 

1. If Team A is the highest ranked team in the mini-conference, then it receives the BCS bid. 

2. If Team A is ranked in the Top 10, then it receives the BCS bid. 

3. If Team A is ranked eight or fewer slots behind the highest-ranking team in the mini-conference, then it receives 

the BCS bid. 

4. If Team A does not have the victory minimum, then the highest-ranked team in the mini-conference receives the 

BCS bid. 

S. If Team A is ranked nine or more slots behind Team B or Team C in the mini-conference, then Team B or Team C 

receives the BCS bid. 

6. If Team A is unranked, but Team B is ranked #17 or lower, then Team A earns the BCS bid. 

7. If Team A is unranked, but Team B is ranked #16 or higher, then Team B earns the BCS bid. 

8. If all teams are unranked, then Team A earns the BCS bid. 

Scenario II - Team A and B are 3-1, Team C is 2-2 and Teams D and E are 1-3. 

1. If Team A defeated Team B and is ranked higher than Team B, Team A earns the BCS bid. 

2. If Team A defeated Team B and is ranked in the Top 10, Team A earns the BCS bid. 

3. If Team A defeated Team B and is ranked eight or fewer spots lower than Team B, Team A earns the BCS bid. 
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4. If Team A defeated Team B but is ranked nine or more slots lower than Team B, Team B earns the B CS bid. 
5. If all teams are unranked, and Team A defeated Team B, then Team A earns the BCS bid. 
6. If Bowl chooses from among Teams A or B. 

Assuming either Team A or B do not have the victory minimum: 

1. If Team A has the victory minimum and Team B does not and Team A is the highest ranked team in the mini-con- 

ference, then Team A earns the BCS bid. 

2. If Team A has the victory minimum and Team B does not and Team A is ranked in the Top 10, then Team A earns 

the BCS bid. 

3. If Team A has the victory minimum and Team B does not and Team A is ranked eight or fewer slots behind the 

highest-ranked team in the conference, then Team A receives the BCS bid. 

4. If Team C, D or E have the victory minimum and are ranked nine or more slots ahead of Team A or B, then Team 

C, D or E receives the BCS bid. 

S. If neither Team A or B have the victory minimum, then the highest-ranked team in the mini-conference earns the 
BCS bid. 

6. If no teams are ranked who have the victory minimum, then the BCS Bowl chooses from among the teams that do 

not have the victory minimum. 

Scenario III - Teams A, B and C are 3-1, Team D is 1-3 and Team E is 0-4. A mini-conference is formed among Teams A, B, 
and C and the three-way tie-breaker is used to break the tie. 

Scenario IV - Team A is 3-1, Teams B, C and D are 2-2 and Team E is 1-3. 

1. If Team A is the highest ranked team in the mini-conference, then it receives the BCS bid. 

2. If Team A is ranked in the Top 10, then it receives the BCS bid. 

3. If Team A is ranked eight or fewer slots behind the highest-ranking team in the mini-conference, then it receives 

the BCS bid. 

4. If Team A does not have the victory minimum, then the highest-ranked team in the mini-conference receives the 

BCS bid. 

5. If Team A does not have the victory minimum, and no teams are ranked, then the BCS Bowl will choose the team 

to receive the BCS bid. 

Scenario V - Teams A, B, C, D, and E are 2-2. The highest-ranked team earns the BCS bid. If no teams are ranked, then the 

BCS Bowl will choose the team to receive the bid. 

ARTICLE IX, GOLF - MEN’S 

Section IX-1. Regular Season. 

a. Scheduling. Each member institution having a men’s golf team shall schedule teams of other member institutions at its 

own option and discretion during the regular season. 

b. Travel Squad. Regular season travel squad shall be limited to seven (7) student-athletes in intra-conference competi- 

tion. (Revised: May 2007, May 2009) 

Section IX-2. Conference Championship. 

a. Championship Determination. The Conference team and individual championship for men shall be determined by 
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a S4-hole medal play tournament (18-hole contest on Friday, 18-hole contest on Saturday and 18-hole contest on 

Sunday) to be played on three consecutive days, with no rain day and with the understanding that the Championship 

will conclude on Sunda~5 over a course selected by the Men’s Golf Committee. In case of inclement weather the Games 

Committee has the right to make any adjustments deemed necessary in the championship format. The Men’s Golf 

Committee also will recommend the dates for the Championship. A practice round shall be allowed the day preceding 

the first scheduled 18-hole round. 

Should the Conference Championship not be completed due to inclement weather or other unforeseen circumstances, 

the following procedures should be sued to determine the Conference Champion: (Revised: April 2012) 

1. Low score after completion of the same 45 holes by all participants. 

2. Low score after completion of the same 36 holes by all participants. 

3. Low score after completion of the same 27 holes by all participants. 

4. Low score after competion of the same 18 holes by all participants. 

S. If less than 18 holes are completed, there will not be a Conference Champion named. 

Format. The tournament field shall be composed of five entries from each school with the four low scores each day 

to count toward the team championship with the NCAA scoring system being used. No extra golfers will be allowed 

to enter. If two or more players tie for the individual championship, a sudden death playoff will be held immediately 

following completion of the final round (with play starting on a hole to be determined by the Committee) to determine 

the winner of the first place award. Ties for other places will remain and duplicate awards will be sent. 

c. Pairings. The players will be paired by teams. The relative starting times for the first 18-hole round will be drawn from 

a hat by the coaches at the preceding year’s pre-championship meeting. After the first round the team starting times will 

be determined by the team order of finish each day with the top teams teeing off last. 

do Play on Tournament Course. Men’s golf team members, individuals or teams, shall not be permitted to practice, play, 

walk the selected tournament course or use any golf course facilities (including the use of practice areas, such as prac- 

tice greens and range) between the beginning of the academic year for each institution and the first official practice 

round of the Men’s Golf Championship (Exception: If the team member is a member of the club/course on which the 

men’s golf tournament will be played, he may play the course during the time mentioned above. Team members who are 

not members of the club/course are not permitted to play as guests of members during the specified time). Any men’s 

golf team members who practice, play or walk the tournament course during the time period mentioned above, and 

are not members of that club/course, will be declared ineligible to compete in that season’s Men’s Golf Championship. 

(Editorial Revision: May 2007) 

e. Travel Squad. The travel squads for the Men’s Golf Championship shall be the same as the NCAA Championship limit. 

f. Rules. Competition will be conducted under the rules and regulations of the USGA. 

Automatic Q~ualification. Should the Conference Championship conclude (after 54 holes) and co-Champions are 

named, the following procedures should be used to determine the Automatic Qualifier: (Adopted: April 2008) 

1. The lowest score between the tied teams’ fifth players on the final day of competition. 

2. The lowest score between the tied team’s fifth players on the second day of competition. 

3. The lowest score between the tied teams’ fifth players on the first day of competition. 

Should the Conference Championship not be played due to inclement weather, the following procedures should be 

used to determine the Automatic Qualifier: (Adopted: October 2005; Revised: April 2009, April 2011) 
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1. Low score after completion of the same 45 holes by all participants. 

2. Low score after completion of the same 36 holes by all participants. 

3. Low score after completion of the same 27 holes by all participants. 

4. Low score after completion of the same 18 holes by all participants. 

5. If still tied or unable to complete 18 holes, the average of the latest Golf weekiSagarin and Golf Stat Polls prior to 

completion of the ACC Championship will determine the Automatic Qualifier. 

6. If still tied, the highest ranking in the latest Golf Stat Poll prior to completion of the Conference Championship 

will determine the Automatic Qualifier. 

ARTICLE X. GOLF - WOMEN’S 

Section X-1. Regular Season. 

a. Scheduling.. Each member institution having a women’s golf team shall schedule teams of other member institutions 

at its own option and discretion during the regular season. 

b. Travel Squad. Regular season travel squad shall be limited to seven (7) student-athletes in intra-conference competi- 

tion. (Revised: May 2007, May 2009) 

Section X-2. Conference Championship. 

Championship Determination. The Conference team and individual championship for women shall be determined 

by a 54-hole medal play tournament (18-hole contest on Friday, 18-hole contest on Saturday and 18-hole contest on 

Sunday) to be played on three consecutive days, with no rain day and with the understanding that the Championship 

will conclude on Sunday, over a course selected by the Women’s Golf Committee. In case of inclement weather, the 

Games Committee has the right to make any adjustments deemed necessary in the championship format. The Women’s 

Golf Committee also will recommend the dates for the Championship. A practice round shall be allowed the day pre- 

ceding the first scheduled 18-hole round. 

Format. The tournament field shall be composed of five entries from each school with the four low scores each day 

to count toward the team championship with the NCAA scoring system being used. No extra golfers will be allowed 

to enter. If two or more players tie for the individual championship, a sudden death playoff will be held immediately 

following completion of the final round, weather and time permitting, (with play starting on a hole to be determined by 

the Committee) to determine the winner of the first place award. Ties for other places will remain and duplicate awards 

will be sent. Ifa sudden death playoffis not possible (e.g., weather, time), co-champions will be named. If two or more 

teams are tied for the team championship, the Conference champion will be determined by using the tie-breaking pro- 

cedures for the NCAA regional tournaments. 

Pairings. The players will be paired by teams. The relative starting times for the first 18-hole round will be based on 

previous year’s Conference finish. After the first round the team starting times will be determined by the team order of 

finish each day with the top teams teeing offlast. 

Play on Tournament Course. Women’s golf team members, individuals or teams, shall not be permitted to practice, 
play and/or walk the selected tournament course or use any golf course facilities (including the use of practice areas, 
such as practice greens and range) between the beginning of the academic year for each institution and the first official 
practice round of the Women’s Golf Championship. Exceptions include: 
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1. If the team member is a member of the club/course on which the women’s golf tournament will be played, she may 
play the course during the time mentioned above. Team members who are not members of the club/course are not 
permitted to play as guests of members during the specified time. 

2. If a student-athlete has contracted with the host course professional for instructional lessons, she is permitted to 
use the following areas: 
(a) Practice Areas (three weeks prior to the Championship, only the driving range may be used). 
(b) Championship Course (during the first semester only). 

Any women’s golf team members who practice, play and/or walk the tournament course during the time period men- 
tioned above, and are not members of that club/course, or being instructed by the host course professional, will be de- 
clared ineligible to compete in that season’s Women’s Golf Championship. (Adopted: May 2007; Revised: April 2009, 
April 2010) 

Travel Squad. The travel squads for the Women’s Golf Championship shall be the same as the NCAA Championship 

limit. 

Rules. Competition will be conducted under the rules and regulations of the USGA. 

go Automatic Qualification. Should the Conference Championship not be played due to inclement weather, the follow- 

ing procedures should be used to determine the Automatic Qualifier: (Adopted: October 2005; Revised: April 2012) 

1. Low score after completion of the same 4S holes by all participants. 
2. Low score after completion of the same 36 holes by all participants. 
3. Low score after completion of the same 27 holes by all participants. 
4. Low score after completion of the same 18 holes by all participants. 
5. If 18 holes are not completed by all participants, the committee will use head-to-head results in tournaments 

during the year to determine the AQ. 
6. If still tied, use the stroke differential to determine the AQ. 
7. If still tied, the average of the GolfWeek/Sagarin and Golf Stat Polls will determine the AO.:. 

ART{CLE XI. LACROSSE - MEN’S 

Section Xl-1. Regular Season. 

a. Scheduling. Each member institution having a men’s lacrosse team shall play all other member institutions having a 

lacrosse team at least once each year. 

b. Travel Squad. Regular season travel squad shall be limited to 40 student-athletes in intra-conference competition. The 

travel squad limit will be reconsidered if any additional member institutions add the sport of men’s lacrosse. (Revised: 

May 2007, May 2009, April 2010, April 2011, April 2013) 

c. Officials. Officials for Conference games will be contracted and assigned by the officiating coordinator of the USILA. 

d. Rules. Competition will be conducted under the rules and regulations of the NCAA. 

Section XI-2. Conference Championship. 

a. Date & Site. The Conference Men’s Lacrosse Championship will be held two weeks prior to the NCAA Championship 

first round. The site will be rotated, subject to approval by the Conference. (Revised: April 2013) 
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Seeding. Seeding for the Men’s Lacrosse Championship will be determined by the regular season Conference stand- 

ings. In case of a tie, the following formula will be used: (Revised: April 2012) 

1. Head-to-head Conference game results among the tied teams. 

(a) If three or more teams are tied, the combined record of conference games among the tied teams involved will 

be compiled. Ties will be broken based on winning percentage of the combined conference records, and the 

higher winning percentage shall prevail, even if the number of games played against the team or group is un- 

equal. 

(b) In the case of a three or more team tie, if procedure (a) reduces the tie by at least one team, procedure (1) will 

be followed, comparing only the remaining tied teams’ conference records. Procedures (2)-(5) will only be 

used if the tie cannot be reduced by at least one team in procedure (1). 

2. Record versus team(s) occupying the higher position in the standings (or in case of a tie for first place, the next 

highest in the regular-season standings and continuing down through the standings until one team gains an ad- 

vantage). When arriving at another pair of tied teams while comparing records, use each team’s record against the 

collective tied teams as a group (prior to their own tie-breaking procedures), rather than the performance against 

the individual tied teams. In the case of a three or more team tie, if procedure (2) reduces the tie by at least one 

team, procedure (1) will be followed, comparing only the remaining tied teams’ conference records. Procedures 

(3)-(s) will only be used if the tie cannot be reduced by at least one team in procedure (2). 

3. Goals allowed in Conference games among the tied teams. 

4. Goal differential in Conference games only (goals for, minus goals against among the tied teams). 

S. Blind draw. 

Format. The Men’s Lacrosse Championship will be a four-team single elimination tournament. The team champion- 

ship will be determined by this event. 

d. Officials. Championship officials will be assigned by the officiating coordinator of the USILA. 

eo Travel Squad. The travel squads for the Men’s Lacrosse Championship shall be the same as the NCAA Championship 

limit. 

f. Rules. Competition will be conducted under the rules and regulations of the NCAA. 

ARTICLE XII, LACROSSE - WOMEN’S 

Section XII-I. Regular Season. 

a. Scheduling. Each member institution having a women’s lacrosse team shall play all other member institutions having a 
lacrosse team at ]east once each year. 

b. Travel Squad. Regular season travel squad shall be limited to thirty-two (32) student-athletes in intra-conference com- 

petition. (Revised: May 2007, May 2009, April 2010) 

c. Officials. Officials for Conference games will be contracted and assigned by each institution. 

d. Rules. Competition will be conducted under the rules and regulations of U.S. Lacrosse and the NCAA. (Revised: April 

2011) 
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Section Xll-2. Conference Championship. 

a. Date & Site. The Conference Women’s Lacrosse Championship will be held annually, on a date to be determined by the 
Conference. The site will be rotated, subject to approval by the Conference. 

Seeding. Seeding for the ~,’Vomen’s Lacrosse Championship will be determined by the regular season Conference stand- 

ings. In case of a tie, the following formula will be used: (Revised: May 2007, April 2012) 

1. Head-to-head Conference game results among the tied teams. 

(a) If three or more teams are tied, the combined record of conference games among the tied teams involved will 

be compiled. Ties will be broken based on winning percentage of the combined conference records, and the 

higher winning percentage shall prevail, even if the number of games played against the team or group is un- 

equal. 

(b) In the case of a three or more team tie, if procedure (a) reduces the tie by at least one team, procedure (1) will 

be followed, comparing only the remaining tied teams’ conference records. 

Procedures (2)-(5) will only be used if the tie cannot be reduced by at least one team in procedure (1). 

2. Record versus team(s) occupying the higher position in the standings (or in case of a tie for first place, the next 

highest in the regular-season standings and continuing down through the standings until one team gains an ad- 

vantage). When arriving at another pair of tied teams while comparing records, use each team’s record against the 

collective tied teams as a group (prior to their own tiebreaking procedures), rather than the performance against 

the individual tied teams. In the case of a three or more team tie, if procedure (2) reduces the tie by at least one 

team, procedure (1) will be followed, comparing only the remaining tied teams’ conference records. Procedures 

(3)-(5) will only be used if the tie cannot be reduced by at least one team in procedure (2). 

3. Goal differential in head-to-head competition among the tied teams (goals for, minus goals against, maximum 

difference plus five for any one game). 

4. Goal differential in Conference games only (goals for, minus goals against among the tied teams). 

5. Blind draw. 

c. Format. The Women’s Lacrosse Championship will be a single elimination tournament. The team championship will 

be determined by this event. 

d. Officials. Championship officials will be assigned by an approved coordinator of officials. 

e. Travel Squad. The travel squads for the Women’s Lacrosse Championship shall be the same as the NCAA Champion- 

ship limit. 

£ Rules. Competition will be conducted under the rules and regulations of U.S. Lacrosse with NCAA Championship 

modifications. 

ARTKL[ XIII, ROWING - WOMEN’S ............................................................................................................................................ 

Section Xlll-1. Regular Season. 

a. Scheduling. Each member institution sponsoring varsity rowing shall schedule varsity rowing programs of other mem- 

ber institutions at its own option and discretion during the regular season. 

b. Travel Squad. Regular season travel squad shall be limited to fifty-three (53) student-athletes in intra-conference corn- 
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petition. (Revised: May 2007, May 2009) 

Rules. Competition will be conducted under the rules and regulations of US-Rowing, except as agreed upon by the 

participating coaches prior to the competition. 

Section XlII-2. Conference Championship. 

a. Date & Site. The Rowing Championship will be held on a date to be determined by the Conference. If weather con- 
ditions do not permit the Championship to be held on the determined date, the Championship will be held on the 
following day. The site will be rotated subiect to approval by the Conference. 

b. Seeding. Seeding for the Championship will be determined by a vote of the head coaches. If there is a tie for seeds, all 

coaches will re-vote for the tied spots. If a second tie occurs, a coin will be flipped for ties between two teams, and a 

draw will occur for ties among three or more teams. (Adopted: April 2008) 

c. Travel Squad. Championship travel squad shall be limited to thirty-two (32) student-athletes in uniform. (Revised: 

May 2009) 

d. Rules. Competition will be conducted under the rules and regulations of US Rowing. 

e. Judge-Referees. The host institution shall be responsible for selecting the chief referee and his or her crew. 

f. Automatic Qualification. Award the Automatic Qualifier (AQ) to the team with the highest number of points in 
NCAA events (First Varsity Eight, Second Varsity Eight and First Varsity Four). Should the Conference Championship 

not be held or completed due to inclement weather or other circumstances, the automatic qualifier will be determined 

through a coaches’ vote using the pre-championship seeding and a conference call. (Adopted: April 2011; Revised: 

April 2013) 

ARTICLE XW. SOCCER ~ MEN’S ......................................................................................................................... 

Section XlV-1. Regular Season. 

a. Scheduling. Each member institution having a men’s soccer team shall play all other member institutions having men’s 

soccer teams at least once each year. 

Rescheduling Regular Season Matches. Postponed and rained-out games: Every effort will be made to play the game 

and the host team game administrator will make a decision prior to beginning the game if it is going to be played or 

delayed. Once the game starts, it is in the hands of the official. If the game is halted and cannot be resumed that da)5 the 

administrators of the two schools will make every effort to reschedule the game (the next day, if possible). If the two 

schools cannot agree, the matter will be referred to the conference office. If the game cannot be rescheduled, it will be 

eliminated. 

c. Travel Squad. Regular season travel squad shall be limited to twenty-six (26) student-athletes in intra-conference com- 

petition. (Revised: May 2007, May 2009, April 2010, April 2011) 

d. Officials. Officials for Conference soccer matches will be assigned by the Coordinator of Men’s Soccer Officials. 
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e. Rules. Competition will be conducted under the rules and regulations of the NCAA. 

Section XlV-2. Conference Championship. 

a. Championship Determination. The Men’s Soccer Championship will be determined by an eight-team single elimina- 

tion tournament. Details for the conduct of the Championship will be contained in a manual prepared by the Champi- 

onship Manager. 

Seeding. Seeding for the Championship will be determined by the regular season Conference standings [utilizing a 
point system (win = three points; tie = one point)]. Ties for any seeded position will be broken as follows: (Revised: 
April 2012) 
1. Head-to-head Conference game results among the tied teams. 

(a) If three or more teams are tied, the combined points in conference games among the tied teams involved will 
be compiled. Ties will be broken based on points of the combined conference records, and the highest num- 
ber of points shall prevail, even if the number of games played against the team or group is unequal. 

(b) In the case of a three or more team tie, if procedure (a) reduces the tie by at least one team, procedure (1) will 
be followed, comparing only the remaining tied teams’ records. 

Procedures (2)-(5) will only be used if the tie cannot be reduced by at least one team in procedure (1). 
2. Goal differential in games among tied teams (goals fol; minus goals against). 
3. Goals scored in Conference games among tied teams. 
4. Goals scored in overall Conference games. 
5. Blind draw. 

c. Officials. Championship officials will be selected, assigned and contracted by the Coordinator of Men’s Soccer Offi- 

cials. 

d. Travel Squad. The travel squads for the Men’s Soccer Championship shall be limited to twenty-two (22) student-ath- 
letes. (Revised: May 2009) 

e. Rules. Competition will be conducted under the rules and regulations of the NCAA. 

ARTICLE XV. SOCCER - WOMEN’S 

Section XV-1. Regular Season. 

a. Scheduling. Each member institution having a women’s soccer team shall play a 13-game round robin regular season 

schedule so that home and away breakdown is reversed in consecutive years. (Revised: April 2008) 

Rescheduling Regular Season Matches. Postponed and rained-out games: Every effort will be made to play the game 

and the host team game administrator will make a decision prior to beginning the game if it is going to be played or 

delayed. Once the game starts, it is in the hands of the official. If the game is halted and cannot be resumed that day, the 

administrators of the two schools will make every effort to reschedule the game (the next day, if possible). If the two 

schools cannot agree, the matter will be referred to the conference office. If the game cannot be rescheduled, it will be 

eliminated. 

c. Travel Squad. Regular season travel squads shall be limited to twenty-six (26) student-athletes in intra-conference 

competition. (Revised: May 2007, May 2009) 
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do Officials. Officials for women’s soccer matches will be contracted and assigned by the Coordinator of Women’s Soccer 
Officials. 

Rules. Competition will be conducted under the rules and regulations of the NCAA. 

ComplimentaryAdmissions. In any regular season conference game for which the host institution charges admission, 

the visiting team shall be provided a maximum of fifty (S0) complimentary admissions at its request, to be used consis- 

tent with NCAA regulations. (Adopted: May 2006) 

Section XV-2. Conference Championship. 

a. Championship Determination. The Women’s Soccer Championship will be determined by an eight (8) team single 

elimination tournament. Details for the conduct of the Championship will be contained in a manual prepared by the 

Championship Manager. 

bo Seeding. Seeding for the Championship will be determined by the regular season Conference standings [utilizing a 
point system (win = three points; tie = one point)]. Ties for any seeded position will be broken as follows: (Revised: 
April 2008, April 2011, April 2012) 
1. Head to head Conference game results among tied teams. 

(a) If three or more teams are tied, the combined points in conference games among the tied teams involved will 
be compiled. Ties will be broken based on points of the combined conference records, and the highest num- 
ber of points shall prevail, even if the number of games played against the team or group is unequal. 

(b) In the case of a three or more team tie, if procedure (a) reduces the tie by at least one team, procedure (1) will 
be followed, comparing only the remaining tied teams’ records. 

Procedures (2)- (6) will only be used if the tie cannot be reduced by at least one team in procedure (1). 
2. Most wins among tied teams in Conference games only. 
3. Goal differential in overall Conference games (goals for, minus goals against. A maximum of three goals for any 

one conference game will be used). 
4. Goals scored in overall Conference games. Maximum of three for any one Conference game. A maximum of three 

goals for any one conference game will be used. 
S. Goals allowed in overall Conference games. 
6. Best results versus team(s) occupying the higher position in the standings (or in case of a tie for first place, the next 

highest position in the regular season standing and then continuing down through the standings until one team 
gains an advantage). When arriving at another pair of tied teams while comparing records, use each team’s points 
against the collective tied teams as a group (prior to their own tie-breaking procedures), rather than the perfor- 
mance against the individual tied teams. In the case of a three or more team tie, if procedure (6) reduces the tie by 
at least one team, procedure (1) will be followed, comparing only the remaining tied teams’ records. Procedure (7) 
will only be used if the tie cannot be reduced by at least one team in procedure (6). 

7. Blind draw. 

c, Officials. Championship officials will be selected, assigned and contracted by the Coordinator of Women’s Soccer 

Officials. 

d. Travel Squad. The travel squads for the Women’s Soccer Championship shall be twenty-four (24) student-athletes in 
uniform. (Revised: May 2009) 
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e. Rules. Competition will be conducted under the rules and regulations of the NCAA. 

ARTICLE XVI. SOFTBALL 

Section XVI-1. Regular Season. 

Scheduling. Each team will make every attempt to play a full 28-game conference schedule. Conference games shall 
be played as eight three-game series and two mid-week doubleheaders. Rainouts will be handled as follows: (Revised: 
April 2013) 
1. If, on the final date of the series, a doubleheader or one game plus is to be played, the first game or suspended game 

must be completed by 4:00 p.m. If the first game or suspended game is not completed by 4:00 p.m., the next game 
will not be played unless mutually agreed to by both coaches (no game may start after 6:00 p.m.). 

2. No make-up games are allowed to be played after the last date of the scheduled series. 
3. Any alteration to the original conference schedule must be approved through the Conference office. 

b. Travel Squad. Regular season travel squads for softball shall be limited to twenty (20) student-athletes in intra-confer- 

ence competition. (Revised: May 2007, May 2009) 

c. Umpires. Umpires shall be contracted and appointed by the Coordinator of Softball Umpires. A three person crew will 

be used during regular season conference competition. 

d. Halted-Game Rule. The halted game rule will be used for all Conference play. 

Section XVI-2. Conference Championship. 

a. Date & Site. The Conference Softball Championship will be held on a date and at an on-campus site recommended by 
the Conference Women’s Softball Committee, subject to approval by the Conference. This site will be rotated subject 
to approval by the Conference. (Revised: April 2008) 

Seeding. Seedings will be based on winning percentage for all Conference games. If, after figuring percentages, two or 

more teams are tied, the following procedures will be used to break the ties: (Revised: April 2012) 

1. Two Teams Tie. 

(a) Head-to-head competition. 

(b) Compare each team’s record versus teams occupying the highest position (or in case of a tie for first place, the 

next highest in the regular season standings and counting down through the standings until one team gains 

an advantage). When arriving at another pair of tied teams while comparing records, use each team’s record 

against the collective tied teams as a group (prior to their own tie-breaking procedures), rather than the per- 

formance against the individual tied teams. 

(c) Run differential comparison between two tied teams. 

(d) A coin flip will be administered by the Conference Office. 

2. Multiple Tie (more than two teams tying at a position). 

(a) Head-to-head competition. 

(1) If three or more teams are tied, the combined record of conference games among the tied teams involved 

will be compiled. Ties will be broken based on the combined conference records, and the higher winning 

percentage shall prevail, even if the number of games played against the team or group is unequal. 

(2) In the case of a three or more team tie, if procedure (a) reduces the tie by at least one team, procedure (a) 

will be followed, comparing only the remaining tied teams’ conference records. 
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Procedure (b) and (c) will only be used if the tie cannot be reduced by at least one team in procedure (a). 
(b) Record versus teams occupying the highest position (or in case of a tie for first place, the next highest in the 

regular season standings and continuing down through the standings until one team gains an advantage). 
When arriving at another pair of tied teams while comparing records, use each team’s record against the col- 
lective tied teams as a group (prior to their own tie-breaking proceures), rather than the performance against 
the individual tied teams. 

(c) Coin flip. 

Format. The Softball Championship will be an eight-team single elimination tournament. The team championship will 
be determined by this event. (Revised: April 2008, April 2013) 

d. Umpires. Championship umpires will be nominated and selected by the Coordinator of Softball Officials. 

go 

Travel Squad. The travel squads for the Softball Championship shall be the same as the NCAA Championship limit. 

Rules. Competition will be conducted under the rules and regulations of the NCAA. 

Automatic O~ualification. Should the Conference Championship not be held or completed due to inclement weather 

the highest seed remaining in the Championship after the most recently completed full day of competition will be the 

automatic qualifier to the NCAA Championship. (Adopted: April 2009) 

ART~CLIE XV~Io SWIMMING & DIVING - MEN%/WOMEN’S 

Section XVII-1. Regular Season. 

a. Scheduling. Each member institution having a swimming team shall schedule teams of other member institutions at its 

own option and discretion during the regular season. 

b. Travel Squad. Regular season travel squads shall be limited to twenty-four (24) student-athletes in intra-conference 

competition. Men’s and women’s divers shall count one-half. (Revised: May 2007, May 2009) 

c. Officials. Referees, judges and other officials shall be contracted and assigned by the home team during regular season 

Conference competition. 

Section XVlI-2. Conference Championship. 

a. Date & Site. The Swimming & Diving Championship will be held the last full weekend in February or two weeks prior 

to NCAA qualification, or one month prior to the NCAA Swimming & Diving Championships at a site to be deter- 

mined. (Revised: October 2010, April 2012) 

b. Format. Both Men’s and Women’s Swimming & Diving Championship formats will follow that outlined in the NCAA 

Men’s and Women’s Swimming & Diving Championships Handbook. 

c. Officials. Referees, judges and other Championship officials will be contracted through the Conference Office with 

prior approval of the Conference Swimming & Diving Committee. 

d. Travel Squads. The travel squads for the Men’s and Women’s Swimming & Diving Championships shall follow the 
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guidelines outlined in the NCAA Championship Handbook. Men’s and women’s divers shall count as one half (1/2). 

(NCAA Revision: 2008) 

Travel to Championship Site. Travel will be restricted as follows: 

1. No teams will miss class prior to the initial day of championship competition. Exceptions must be approved by the 

institution’s faculty athletics representative, athletics director and senior woman administrator and kept on file by 

the institution. (Revised: May 2006, May 2011) 

2. There will be no practices, with the exception of the host institution, in the competition pool prior to the initial 

day of championship competition. 

f. Rules. Competition will be conducted under the rules and regulations of the NCAA. 

Facility Regulations. Each institution desiring to host the Swimming and Diving Championships shall certify to the 

Conference office that their swimming and diving facilities meet minimum championship standards. Double lane lines 

shall be used at the Championships. 

ARTICLE XV~II, TENNIS - MEN’S 

Section XVIII-I. Regular Season. 

a. Scheduling. Each of the 12 member institutions having a tennis team shall play an 11-match conference schedule, with 

make-ups being scheduled, when reasonable, between the two competing teams. 

Inclement Weather Policy. (Revised: April 2012) 

1. If raining, wait to determine if the match can be continued outdoor. If it cannot; 

2. Move the match indoors (schools with the availability of indoor courts within one hour’s driving distance should 

make prior arrangements when playing a distant Conference member over three hour’s driving distance). If indoor 

courts are not available; 

3. Complete the match the next day, if possible. If this is not feasible, the match should be rescheduled. No makeup 

tennis matches will be allowed to be played after the Sunday preceding the Conference Tennis Championships. 

4. If no agreement can be reached, refer the matter to the Conference office for assistance. 

c. Travel Squad. Regular season travel squads shall be limited to ten (10) student-athletes in intra-conference competi- 

tion. (Revised: May 2007, May 2009) 

d. Ball/Court Surfaces. It will be the responsibility of the home coach to inform the opposing coach of the court surface. 

e. Rules. Competition will be conducted under the rules and regulations of the NCAA and the ITA. M1 Conference 

matches will use the regular scoring system. A minimum of six (6) ITA officials will be at every conference tennis 

match. (Revised: May 2008) 

Section XVlll-2. Conference Championship. 

a. Date & Site. The Men’s Tennis Championship will be held the last weekend in April (Thursday-Sunday), or the last 

spring weekend prior to the beginning of the earliest final exam period of a member institution, whichever occurs last. 

The site will be at a facility suitable for a combined men’s and women’s championship. 
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Championship Determination. The team championships will be determined by a single elimination tournament for- 

mat. 

Seeding. Seeding for the Men’s Tennis Championship will be determined by the regular season Conference standings 

(utilizing a point system, not percentages (win = one point; loss = zero points). In case of a tie, the following formula 

will be used: (Revised: May 2006, April 2012) 

1. Head-to-head competition results among the tied teams. 

(a) If three or more teams are tied (utilizing the point system), the combined points of conference competitions 

among the tied teams involved will be compiled. Ties will be broken based on accumulation of points and the 

higher number of points shall prevail, even if the number of competitions played against the team or group is 

unequal. 

(b) In the case of a three or more team tie, if procedure (a) reduces the tie by at least on team, procedure (1) will 

be followed, comparing only the remaining tied teams’ points. Procedures (2)-(4) will only be used if the tie 

cannot be reduced by at least one team in procedure (1). 

2. Points versus team(s) occupying the higher position in the standings (or in case of a tie for first place, the next 

highest in the regular season standings and continuing down through the standings until one team gains an advan- 

tage). The higher number of points shall prevail, even if the number of competitions played against the team or 

group is unequal. 

(a) When arriving at another pair of tied teams while comparing points, use each team’s points against the collec- 

tive tied teams as a group (prior to their own tie-breaking procedures), rather than the performance against 

the individual tied teams. 

(b) When comparing points against a single team or group of teams, the higher number of points shall prevail, 

even if the number of competitions played against a team or group is unequal. If the points of the tied teams 

are equal against a team, or a group of tied teams, continue down through the standings until one team gains 

an advantage. 

3. Total number of ACC individual matches won (the doubles matches = one point; singles matches = one point). 

4. Blind draw. 

Ball/Court Surfaces. It will be the responsibility of the Championship director to inform the coaches of the surface. 

Tennis balls used in the Championship shall be the balls specified in the Conference Tennis ball contract. 

Officials. Officials for the Tennis Championship shall be assigned by the Coordinator of Tennis Officials. 

Travel Squad. The travel squads for the Men’s Tennis Championship shall be the same as the NCAA Championship 

limits. 

Rules. Competition will be conducted under the rules and regulations of the NCAA and the ITA. M1 Conference 

matches will use the regular scoring system. 

Automatic Q~nalification. Should the Conference Championship not be played due to inclement weather, the highest 

seed remaining in the Championship at the suspension of play will be the Automatic Qualifier to the NCAA Champi- 

onship. (Adopted: April 2008) 

ARTICLE XIX. TENNIS ~ WOMEN’S 

Section XVlII-1. Regular Season. 
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Scheduling. Each of the IS member institutions having a tennis team shall play an 14-match conference schedule, with 

make-ups being scheduled, when reasonable, between the two competing teams. When ACC schools play each other on 

consecutive days, if here is a 3:00 p.m. or later original start time on the first day, the second day’s match may not start 

b efore 1:00 p.m., unles s agreed upon by the coaches. (Adopted: April 2013) 

Inclement Weather Policy. (Revised: April 2012) 

1. If inclement weather prevents a match from starting, a maximum of 90 minutes from the original start time may be 

waited until a match should be moved indoor. By the 90 minute mark, there must be three available courts to play 

on if the match is to be played outdoor. Warm-up should be completed within this 90 minute window. If a match 

has already begun, and inclement weather suspends play, a maximum of 60 minutes may be waited before continu- 

ing outdoor or moving indoor. These time limits may be altered provided that both coaches mutually agree. If the 

match cannot be continued outdoors; 

2. Move the match indoors (schools with the availability of indoor courts within one hour’s driving distance should 

make prior arrangements when playing a distant Conference member over three hour’s driving distance). In wom- 

en’s tennis, it is required that three (3) courts be available before starting or continuing a match indoor. If indoor 

courts are not available; 

3. Complete the match the next day, if possible. If this is not feasible, the match should be rescheduled. No makeup 

tennis matches will be allowed to be played after the Sunday preceding the Conference Tennis Championships. 

4. If no agreement can be reached, refer the matter to the Conference office for assistance. 

Travel Squad. Regular season travel squads shall be limited to ten (10) student-athletes in intra-conference competi- 

tion. (Revised: May 2007, May 2009) 

d. Ball/Court Surfaces. It will be the responsibility of the home coach to inform the opposing coach of the court surface. 

Rules. Competition will be conducted under the rules and regulations of the NCAA and the ITA. All Conference 

matches will use the regular scoring system. A minimum of six (6) ITA officials will be at every conference tennis 

match. (Revised: May 2008) 

Section ×VIII-2. Conference Championship. 

a. Date & Site. The Women’s Tennis Championship will be held the last weekend in April (Wednesday-Sunday), or the 

last spring weekend prior to the beginning of the earliest final exam period of a member institution, whichever occurs 

last. The site will be at a facility suitable for a combined men’s and women’s championship. 

b. Championship Determination. The team championships will be determined by a single elimination tournament for- 

mat. 

Seeding. Seeding for the Women’s Tennis Championship will be determined by the regular season Conference stand- 

ings (utilizing a point system, not percentages (win = one point; loss = zero points). In case of a tie, the following for- 

mula will be used: (Revised: May 2006, April 2012) 

1. Head-to-head competition results among the tied teams. 

(a) If three or more teams are tied (utilizing the point system), the combined points of conference competitions 

among the tied teams involved will be compiled. Ties will be broken based on accumulation of points and the 

higher number of points shall prevail, even if the number of competitions played against the team or group is 

unequal. 

(b) In the case of a three or more team tie, if procedure (a) reduces the tie by at least on team, procedure ( 1 ) will 
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be followed, comparing only the remaining tied teams’ points. Procedures (2)-(4) will only be used if the tie 

cannot be reduced by at least one team in procedure (1). 

2. Points versus team(s) occupying the higher position in the standings (or in case of a tie for first place, the next 

highest in the regular season standings and continuing down through the standings until one team gains an advan- 

tage). The higher number of points shall prevail, even if the number of competitions played against the team or 

group is unequal. 

(a) When arriving at another pair of tied teams while comparing points, use each team’s points against the collec- 

tive tied teams as a group (prior to their own tie-breaking procedures), rather than the performance against 

the individual tied teams. 

(b) When comparing points against a single team or group of teams, the higher number of points shall prevail, 

even if the number of competitions played against a team or group is unequal. If the points of the tied teams 

are equal against a team, or a group of tied teams, continue down through the standings until one team gains 

an advantage. 

3. Total number of ACC individual matches won (the doubles matches = one point; singles matches = one point). 

4. Blind draw. 

Ball/Court Surfaces. It will be the responsibility of the Championship director to inform the coaches of the surface. 

Tennis balls used in the Championship shall be the balls specified in the Conference Tennis ball contract. 

Officials. Officials for the Tennis Championship shall be assigned by the Coordinator of Tennis Officials. 

Travel Squad. The travel squads for the "Women’s Tennis Championship shall be the same as the NCAA Championship 

limits. 

Rules. Competition will be conducted under the rules and regulations of the NCAA and the ITA. M1 Conference 

matches will use the regular scoring system. 

Automatic O~ualification. Should the Conference Championship not be played due to inclement weather, the highest 

seed remaining in the Championship at the suspension of play will be the Automatic Qualifier to the NCAA Champi- 

onship. (Adopted: April 2008) 

Section XX-1. Regular Season. 

a. Scheduling. Each member institution having a track & field team shall schedule teams of other member institutions at 

its own option and discretion during the regular season. 

b. Travel Squad. Regular season travel squads shall be limited to thirty-eight (38) student-athletes for men and forty (40) 

student-athletes for women in intra-conference competition. (Revised: May 2007, May 2009) 

Section XX-2. Conference Championship. 

Date & Site. The Indoor Track & Field Championship will be held two weeks prior to the NCAA Indoor Track and 

Field Championships. The Outdoor Track & Field Championship will be held the next to the last weekend in April 

(Thursday-Saturday) or the last weekend prior to the beginning of the final exam period of a member institution, 

whichever occurs earlier. (Revised: May 2006) 
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Championship Determination. Team championships will be decided on the basis of final team standings in the Con- 

ference Championship meets. 

Format. The Outdoor Track & Field Championship is to be rotated among Conference members. The order of events 

of Indoor and Outdoor Track & Field Championships will follow as per the NCAA Men’s/Women’s Track & Field 

Championship Handbooks. 

Officials. The Championship Referee and the Championship Appeals Committee shall be made up of individuals out- 

side the coaching ranks of the Conference. Individuals selected to officiate Conference Indoor and Outdoor Track & 

Field Championships shall be approved by the Committee on Track. 

Travel Squad. Championship travel squads shall be limited to thirty (30) student-athletes in uniform each. (Revised: 

May 2006, May 2009) 

L Rules. Competition will be conducted under the rules and regulations of the NCAA. 

ARTICLE XXI, VOLLEYBALL - WOMEN’S 

Section XXl-1. Regular Season. 

a. Scheduling. Each member institution having a VTomen’s Volleyball team shall play a 20-game regular season confer- 

ence schedule. Each match will be the best three (3) of five (5) games. (Revised: April 2008) 

b. Travel Squad. Regular season travel squads for ~a/omen’s Volleyball shall be limited to fifteen (15) student-athletes in 

intra-conference competition. (Revised: May 2007, May 2009) 

c. Officials. Officials for Conference matches will be assigned by the Coordinator of Women’s Volleyball Officials. 

d. Rules. Competition will be conducted under the rules and regulations of the NCAA Volleyball Championship. 

Automatic Qualification. The NCAA automatic qualification will be determined by conference winning percentage 

during the regular season. If the institution with the highest winning percentage is not eligible for NCAA postseason 

competition, the institution with the next highest winning percentage, which is eligible for postseason competition, 

will earn automatic qualification and will be named Conference Champion. In the event of a tie, the following proce- 

dure will be used: (Revised: April 2009, April 2012) 

1. Head-to-head results between tiedteams. 

2. Head-to-head game results between tied teams. 

3. Head-to-head point differential between tied teams. 

4. Compare match record against the highest ranked opponent continuing down until one team gains an advantage. 

If still tied, 

5. Coin flip or blind draw if more than two teams are tied. 

ARTICLE XX~lo WRESTLING 

2013-14 ACC MANUAL                                                                                                                                                                      9:3 



Section XXll-1. Regular Season. 

a. Scheduling. Each member institution having a wrestling team shall schedule all other member institutions at least once 

each year. 

b. Travel Squad. Regular season travel squads for dual meets in ¼rrestling shall be limited to fifteen (15) student-athletes 

in intra-conference competition. (Revised: May 2007, May 2009) 

c. Officials. Officials shall be contracted and assigned by the home team during regular season Conference competition. 

d. Rules. Competition will be conducted under the rules and regulations of the NCAA. 

Section XXll-2. Conference Championship. 

a. Date & Site. The Conference Wrestling Championship will be a one day meet (Saturday or Sunday), held two weeks 

prior to the NCAA Division I Championships. The site will be rotated among participating institutions. (Revised: 

April 2008) 

Seeding. The following tie breaking procedure will be used should a tie occur when determining seeding for the ACC 

Championship: (Adopted: April 2010; Revised: April 2012) 

1. Head-to-head competition. 

(a) If three or more individuals are tied, the combined record of conference matches among the tied individuals 

involved will be compiled. Ties will be broken based on winning percentage of the combined conference re- 

cords, and the higher winning percentage shall prevail, even if the number of matches against the individuals 

or group is unequal. 

(b) In the case of a three or more team tie, if procedure (a) reduces the tie by at least one individual, procedure 

(1) will be followed, comparing only the remaining tied individuals’ conference records. Procedures (2)-(5) 

will only be used if the tie cannot be reduced by at least one individual in procedure (1). 

2. Win-loss percentage of all common opponents (conference and non-conference). 

(a) Ties will be broken based on winning percentage of the combined conference and non-conference records, 

and the higher winning percentage shall prevail, even if the number of matches against the individual or group 

is unequal. 

3. Win-loss percentage against conference opponents entered in the tournament, only in the weight class in which 

the wrestler is entered. 

(a) Ties will be broken based on winning percentage of the combined conference records, and the higher winning 

percentage shall prevail, even if the number of matches against the individual or group is 

unequal. 

4. Vote of the head coaches. 

5. Coin flip or blind draw if more than two teams are tied. 

c. Championship Determination. The team championship will be decided on the basis of final team standings in the 

Conference Championship. 

d. Format. The Conference format will be consistent with the NCAA Division I format. 

e. Officials. Championship officials will be nominated and selected by the Committee on Wrestling. 

f. Travel Squad. The travel squads for the %Trestling Championship shall be limited to twelve (12) student-athletes in 

2013-14 ~CC M/-’,.N U AL. 



5POR7~S; OPt.-.RATi’ON CODE 

uniform. (Revised: May 2009) 

Rules. Competition will be conducted under the rules and regulations of NCAA. 

Automatic Q~ualification. The number of NCAA automatic qualifiers in each weight class will be determined by the 

NCAA Wrestling Committee. The individuals to receive the Conference’s automatic qualifier spot(s) will be deter- 

mined by finish at the ACC Championship. For example, if the Conference receives one automatic qualifier in a weight 

class, it shall go to first place finisher. If the Conference receives two automatic qualifiers in a weight class, it shall go 

to the first and second place finishers. The same procedure will be followed until all Championship participants at that 

weight class have been selected, or until all automatic qualifiers have been determined. Should the ACC Championship 

not be completed, the automatic qualifiers shall go to the highest seed remaining after the most recently completed full 

round. If the Championship cannot be started, or one round cannot be completed, the highest seed(s) of the Champi- 

onship shall receive the automatic qualifier spot(s). (Adopted: April 2012) 

ARTICLE XXIII, AWARDS, 

Section XXlll-1. AII-ACC Academic Teams. 

AII-ACC Academic teams will be selected for those sports in which the Conference designates a conference champion. The 

teams will be selected by a special committee comprised of league office staff. 

To be eligible for consideration in all sports other than men’s and women’s basketball, men’s and women’s swimming and 

wrestling, a student-athlete must have earned a 3.00 grade point average for the previous semester and maintained a 3.00 

cumulative average during his/her academic career. 

In men’s and women’s basketball, men’s and women’s swimming and wrestling, a student-athlete must have earned a 3.00 

grade point average for the immediately preceding fall semester and maintained a 3.00 cumulative grade point average 

during his/her academic career. 

In all sports graduate students must have a cumulative undergraduate GPA of 3.00 or greater and at least a 3.50 or greater 

in graduate school in order to be considered for an All-ACC Academic Team. 

Throughout the selection process primary consideration will be accorded to the student-athlete’s athletic accomplishments 

during the current athletic season. Fall sports teams released by mid-January. Winter and Spring sports teams released by 

last week in June. 

The maximum size of each team is as follows: Baseball 40; Basketball (Men) approx. 10-1S; Basketball (Women) approx. 

10-15; Cross Country (Men) 20; Cross Country (Women) 20; Field Hockey 30; Football approx. 50; Golf (Men) 20; Golf 

(Women) 20; Indoor Track & Field (Men) 40; Indoor Track & Field (X, Vomen 40; Lacrosse (Men) 30; Lacrosse (Women) 

30; Rowing 30; Soccer (Men) 30; Soccer (~Women) 40; Softball 30; Swimming & Diving (Men) 40; Swimming & Diving 

(%Tomen) 40; Tennis (Men) 20; Tennis (%Tomen) 20; Outdoor Track & Field (Men) 40; Outdoor Track & Field (%~omen) 

40; Volleyball 30; Wrestling 20. (Revised: May 2006, May 2007, October 2007, October 2008) 

Section XXIII-2. Scholar-Athlete of the Year Award. 

a. Football. One football student-athlete will be recognized as the ACC Scholar-Athlete of the Year and will receive the 

Jim Tatum Award, which will be selected by the Commissioner’s office upon receiving nominations from the member 
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institution’s Academic Advisors. The criteria for selecting the award recipients are as follows: 

1. Candidates must be a senior football student-athlete. 

2. The award willbe based on 50% academic achievement and 50% athletic achievement. 

Sports Other Than Football One member of each of the Conference’s remaining 24 sponsored sports will be recog- 

nized as the ACC Scholar-Athlete of the Year. The criteria for selecting the award recipients are as follows: (Adopted: 

October 2007) 

1. Candidates must be in their third or fourth year of athletic competition. 

2. The award will be based on 60% academic achievement and 4096 athletic achievement. 

3. Candidates must have maintained a 3.0 grade point average for their career as well as a 3.0 grade point average 

during the last two semesters. 

4. The nomination form for each institution will be sent to the Athletic Director and copies to the Sports Information 

Director, Academic Advisor and Senior Woman Administrator. 

S. Each school may nominate one student-athlete per sport. 

6. The actual selection of each ACC Scholar-Athlete will be handled similar to the selection of the Jim Tatum Award. 
The selection of each scholar-athlete is based on a committee headed by the Associate Commissioner of Commu- 

nications. 

Criteria for Naming the Award. OnlyACC Scholar-Athlete of the Year Awards are eligible to be named. Each award 

may have multiple names. (Adopted: May 2009) 

1. Eligibility is not limited to any specific group(s). 

2. The official nomination will originate from the member institution where the nominee was last in a position of 

influence. 

3. A minimum period of two-years must pass (from when the nominee vacated his/her position) before an individual 

is eligible to be nominated. 

4. A nominee should be one whose reputation exceeds that of a sports celebrity. The nominee should be renowned 

for exceptional personal qualities, such as character, leadership, integrity, national influence, and for excellence in 

intercollegiate athletics. The nominee should have demonstrated a commitment to academic and athletic balance. 

In addition, consideration will be given to the nominee’s university and community influence and service beyond 

the sports arena. 

Process for Naming the Award. (Adopted: May 2009) 

1. A formal nomination will be submitted to the Office of the Commissioner by the nominee’s institution. 

2. The specific sport committee (to which the award would potentially be named) will be advised of all relative 

nominations and will have the benefit of discussion. The opinion and feedback from the sports committee will be 

expressed to the awards committee for their consideration. 

3. The nomination will be presented to the awards committee for consideration. If endorsed by the awards commit- 

tee, the nomination will be appropriately forwarded as part of the committee’s annual action items. 

4. Pending the approval of the awards committee, the nomination would be forwarded through the conference gov- 

ernance structure. 

Men’s Basketball. The ACC Men’s Basketball Scholar-Athlete of the Year will be officially named the "Skip Prosser 

Award". 

Women’s Basketball. The ACC Women’s Basketball Scholar-Athlete of the Year will be officially named the "KayYow 

Award’: (Approved: 2008-09) 
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Football. The ACC Football Scholar-Athlete of the Year will be officially named the "Jim Tatum Award". (Editorial 

Revision: 2010) 

h. Men’s Golf. The ACC Men’s Golf Scholar-Athlete of the Year award will be officially named the "Rod Myers Award". 

Section XXlll-3. ACC Sportsmanship Award. 

One female and one male ACC student-athlete will be awarded the ACC Sportsmanship Award annually. Additionally a 

team could also be selected if warranted. NCAA Sportsmanship Award qualification criteria will be used in selecting all 

nominees and award recipients. (Adopted: October 2008) 

Section XXlll-4. Conference Awards. 

The Commissioner of the Atlantic Coast Conference is instructed to purchase such plaques and trophies as are necessary 

for Conference championships (including the Conference plaques awarded for excellence in scholarship and athletics) as 

follows: 

a. A plaque shall be awarded to a senior male and senior female of each institution for excellence in scholarship and ath- 

letics, and these awards will be presented at Commencement or an appropriate awards day. 

b. The Conference will provide an award for All-Conference, Freshman of the Yea1; Player (s) of the Year and Coach of the 

Year in all sports. For additional Conference authorized awards, see individual sport. 

c. All teams that tie as the ACC Conference champion will be awarded trophies. (Adopted: May 2006) 

Section XXlll-5. All-Conference Teams. 

ao Baseball, Field Hockey, Soccer, Volleyball, Lacrosse, Golf, Softball, Tennis And Rowing. If four schools partic- 

ipate in a sport, a first team (based on the nmnber of student-athletes on the field/court/boat) will be named. If five 

schools participate in a sport, a first team plus 25% (based on the number of student-athletes on the field/court/boat) 

will be named. If six schools participate in a sport, a first team plus 50% (based on the number of student-athletes on 

the field/court/boat) will be named. If seven, eight, nine or ten schools participate in a sport, a first and second team 

(based on the number of student-athletes on the field/court/boat) will be named. If eleven or more schools participate 

in a sport, a first, second, and third team (based on the number of student-athletes on the field/court/boa0 will be 

named. 

b. Swimming, Track, Cross Country And Wrestling. The All-Conference team will be based on the student-athlete’s 

place at the ACC Championship. (Revised: May 2009) 

c. Changes. Any changes to the above policies must be recommended to the Awards Committee. (Revised: May 2009) 

Section XXlll-6. Baseball. 

Awards authorized and presented by the Conference for Baseball are as follows: (Revised: October 2005, May 2007, Oc- 

tober 2007) 

40 All-ACC Academic Team 

48 All-Conference Team (First, Second and Third Team; 16 members per team) 

1 Freshman of the Year Award (true freshman only) 
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35 

11 

1 

2 
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Player of the Year 
Pitcher of the Year 
Coach of the Year 
Championship Team Trophy 
Individual Awards for Members of the Winning Team 
All-Tournament Team 
Championship Most Valuable Player 
Divisional Championship Trophies (Atlantic and Coastal) 
Scholar-Athlete of the Year 

All-Conference Team. The All-Conference Baseball Team will be selected by a vote of the head coaches. Three (3) 
sixteen (16) member teams will be announced as first, second and third team, including the following specific positions 
for each team: first baseman, second baseman, third baseman, shortstop, catcher, outfielder (3), starting pitcher (3), 
relief pitcher, DH/Utility player and three (3) at-large selections.(Revised: May 2007) 

Freshman of the Year. The Baseball Freshman of the Year must be a true freshman and will be selected by a vote of the 

head coaches. 

Player of the Year. The Baseball Player of the Year will be selected by a vote of the head coaches. 

d. Pitcher of the Year. The Baseball Pitcher of the Year will be selected by a vote of the head coaches. 

Coach of the Year. The Baseball Coach of the Year will be selected by a vote of the head coaches. 

All-Tournament Team. The Baseball All-Tournament Team will be selected by a vote of the media in attendance. An 
eleven (11) member team, by position and including the MVP, will be named. 

Championship Most Valuable Player. The Baseball Championship Most Valuable Player will be selected by a vote of 
the media in attendance. 

Section XXlll-7. Basketball - Men’s. 

Awards authorized and presented by the Conference for Men’s Basketball are as follows: (Revised: October 2005, October 
2007; Editorial Revision: 2008) 
10-1S 

15 

S 

S 

1 

1 

1 

1 

1 

25 

10 

1 

1 

All-ACC Academic Team 
All-Conference Team (First, Second, Third Team) 
All-Freshmen Team 
All-Defensive Team 
Defensive Player of the Year 
Rookie of the Year 
Player of the Year 
Coach of the Year 
Championship Team Trophy 
Individual Awards for Members of the Winning Team 
All-Tournament Team (First and Second team; 5 people per team) 
Championship Most Valuable Player Award 
Regular Season Championship Trophy 
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Scholar-Athlete of the Year (Skip Prosser Award) 

All-Conference Team. One All-Conference Men’s Basketball Team will be selected by the Atlantic Coast Sports Media 

Association (ACSMA). A second All-Conference Team will be selected by the head coaches. First, second and third 

teams will be named. (Revised: May 2012) 

All-Freshmen Team. One Men’s Basketball All-Freshman Team will be selected by ACSMA. A second All-Freshman 

Team will be selected by the head coaches. (Revised: May 2012) 

All-Defensive Team. One Men’s Basketball All-Defensive Team [five (S) members] will be selected by ACSMA. A 
second All-Defensive Team will be selected by the head coaches. (Revised: May 2012) 

Defensive Player of the Year. One Men’s Basketball Defensive Player of the Year will be selected byACSMA. A second 

Defensive Player of the Year will be selected by the head coaches. (Editorial Revision: 2008; Revision: May 2012) 

Rookie of the Year. One Men’s Basketball Rookie of the Year will be selected by ACSMA. A second Rookie of the Year 

will be selected by the head coaches. (Revised: May 2012) 

Player of the Year. One Men’s Basketball Player of the Year will be selected by ACSMA. A second Player of the Year will 

be selected by the head coaches. (Revised: May 2012) 

Coach of the Year. One Men’s Basketball Coach of the Year will be selected by ACSMA. A second Coach of the Year 

will be selected by the head coaches. (Revised: May 2012) 

All-Tournament Team. One Men’s Basketball All-Tournament Team will be voted by select media in attendance. Ten 

(10) members will be announced as a first and second team. A second All-Tournament Team will be selected by the 

head coaches. (Revised: May 2012) 

Most Valuable Player. The Men’s Basketball Championship Most Valuable Player will be selected by a vote of media in 

attendance and is included in the ten-member All-Tournament team. 

Section XXlll-8. Basketball - Women’s. 

Awards authorized and presented by the Conference for Women’s Basketball are voted on by a Blue Ribbon Panel, which 

consists of coaches and media familiar with women’s basketball, and are as follows: (Revised: May 2004, October 200S, 

May 2007, October 2007, May 2008, May 2012) 

10-15 

1S 

1 

1 

1 

1 

1 

1 

25 

All-ACC Academic Team 
All-Conference Team (10-member First team, S-member Second team) 
All-Freshmen Team 
All-Defensive Team 
Rookie of the Year 
Defensive Player of the Year 
Sixth Player of the Year 
Player of the Year 
Coach of the Year 
Championship Team Trophy 
Individual Awards for Members of the Winning Team 
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All-Tournament Team (First and Second Team; 5 people per team) 

Championship Most Valuable Player 

Regular Season Championship Trophy 

Scholar-Athlete of the Year (Kay Yow Award) 

All-Conference Team. The All-Conference Women’s Basketball Team will be selected by the Blue Ribbon Panel. A 

second All-Conference Team will be selected by the head coaches. Fifteen (15) members will be announced as a first 

(10-members) and second (5-members) team. (Revised: May 2012, October 2012) 

All-Freshmen Team. The Women’s Basketball All-Freshmen Team (five (5) members) will be selected by the Blue 

Ribbon Panel. A second All-Freshman Team will be selected by the head coaches. (Revised: October 2012) 

All-Defensive Team. The Women’s Basketball All-Defensive Team (five (5) members) will be selected by the head 
coaches. 

Rookie of the Year. The Women’s Basketball Rookie of the Year will be selected by the Blue Ribbon Panel. A second 

Rookie of the Year will be selected by the head coaches. (Revised: October 2012) 

Defensive Player of the Year. The Women’s Basketball Defensive Player of the Year will be selected by the head coach- 

es. (Adopted: May 2004) 

Sixth Player of the Year. The Women’s Basketball Sixth Player of the Year will be selected by the head coaches. (Ad- 

opted: May 2007) 

Player of the Year. The Women’s Basketball Player of the Year will be selected by the Blue Ribbon Panel. A second 

Player of the Year will be selected by the head coaches. (Revised: October 2012) 

Coach of the Year. The Women’s Basketball Coach of the Year will be selected by the Blue Ribbon Panel. A second 

Coach of the Year will be selected by the head coaches. (Revised: October 2012) 

All-Tournament Team. The Women’s Basketball All-Tournament Team will be selected by a vote of the media in atten- 
dance. Ten (10) members will be announced as a first and second team. 

Most Valuable Player. The Women’s Basketball Championship Most Valuable Player will be selected by a vote of me- 

dia in attendance and is included in the ten-member All-Tournament team. 

Section XXlll-9. Cross Country - Men’slWomen’s. 

Awards authorized and presented by the Conference for Men’s and Women’s Cross Country are as follows: (Revised: Oc- 

tober 2007) 

20 

42 

1 

1 

1 

11 

1 

All-ACC Academic Team- men and women 

All-Conference Team (21 men, 21 women) 
Freshman of the Year- men and women (true freshman only) 

Coach of the Year- men and women 

Championship Team Trophy- men and women 

Individual Awards for Members of the Winning Team - men and women 

Individual Champion - men and women 
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Individual Second Place - men and women 

Individual Third Place - men and women 

Scholar-Athlete of the Year - men and women 

All-Conference Team. The Men’s and Women’s Cross Country All-Conference Teams will be composed of the top 

fourteen (14) male finishers and the top fourteen (14) female finishers in their respective Conference Championship. 

Freshman of the Year. The Men’s and Vtomen’s Cross Country Freshman of the Year will be the first men’s and women’s 

cross country student-athletes to cross the finish line at the Conference championship. 

Coach of the Year. The Men’s and Vtomen’s Cross Country Coaches of the Year will be selected by a vote of the respec- 

tive head coaches. 

Section XXIIM0. Field Hockey. 

Awards authorized and presented by the Conference for Field Hockey are as follows: (Revised: October 2005, October 

2007) 

30 

22 

1 

1 

1 

1 

1 

30 

11 

1 

1 

1 

All-ACC Academic Team 

All-Conference Team (First and Second Team; 11 members per team) 

Freshman of the Year Award (true freshman only) 

Offensive Player of the Year 

Defensive Player of the Year 

Coach of the Year 

Championship Team Trophy 

Individual Awards for Members of the Winning Team 

All-Tournament Team 

Championship Most Valuable Player 

Regular Season Championship Trophy 

Scholar-Athlete of the Year 

a. All-Conference Team. The Field Hockey All-Conference Team will be one seventeen (17) member team selected by 

a vote of the head coaches. 

b. Freshman of the Year. The Field Hockey Freshman of the Year must be a true freshman and will be selected by a vote 

of the head coaches. 

c. Offensive Player of the Year. The Field Hockey Offensive Player of the Year will be selected by a vote of the head 

coaches. 

d. Defensive Player of the Year. The Field Hockey Defensive Player of the Year will be selected by a vote of the head 

coaches. 

e. Coach of the Year. The Field Hockey Coach of the Year will be selected by a vote of the head coaches. 

f. All-Tournament Team. The Field Hockey All-Tournament Team will be selected by a vote of the head coaches. An 

eleven (11) member team, including the MVP, will be named. One (1) member from each of the losing teams on 

Thursday and Friday, three (3) members from the runner-up team of the Championship game, and four (4) members, 
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including the Championship MVP, from the winner of the Championship game. (Revised: April 2008) 

Most Valuable Player. The Field Hockey Championship Most Valuable Player will be determined by a vote of the head 

coaches. 

Section XXlll-11. Football. 

Awards authorized and presented by the Conference for Football are as follows: (Revised: October 2005, October 2007; 
Editorial Revision: 2008) 
50 

S0 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

2 

1 

1 

110 

All-ACC Academic Team 

All-Conference Team (First and Second team; 25 people per team) 

Rookie of the Year 

Offensive Rookie of the Year 

Defensive Rookie of the Year 

Offensive Player of the Year 

Defensive Player of the Year 

Player of the Year 

Coach of the Year 

Most Courageous Award (Brian Piccolo Award) 

Senior Scholar-Athlete Award (Jim Tatum Award) 

Most Outstanding Blocker Award (Jacob’s Blocking Trophy) 

Divisional Championship Trophies (Atlantic and Coastal) 

Championship Team Trophy 

Championship MVP Trophy 

Individual Awards for Members of the Winning Team 

a. All-Conference Team - ACSMA. A first and second All-Conference Football Team will be voted on by the ACSMA. 

Each team shall consist of an eleven (11) man offensive team, an eleven (11) man defensive team and three specialists 

(place kicker, punter and return specialist). 

b. Rookie of the Year. The Rookie of the Year will be selected by ACSMA. 

c. Offensive Rookie of the Year. The Football Offensive Rookie of the Year will be selected byACSMA. 

d. Defensive Rookie of the Year. The Football Defensive Rookie of the Year will be selected by ACSMA. 

e. Offensive Player of the Year. The Football Offensive Player of the Year will be selected byACSMA. 

Defensive Player of the Year. The Football Defensive Player of the Year will be selected by ACSMA. 

g. Player of the Year. The Football Player of the Year will be either the Offensive or Defensive Player of the Year with the 

most votes as voted by ACSMA. 

h. Coach of the Year. The Football Coach of the Year will be selected by ACSMA. 

i. Brian Piccolo Award. The most courageous football player in the Conference will be selected by the Commissioner’s 

office upon receiving nominations from the member institutions head football trainers. 

20"13-14 ~’~ MANUAL. 



SPOR"L~ OPt:.R/--~ TJON CODE 

Jim Tatum Award (Scholar-Athlete of the Year). The top senior football student-athlete will be selected by the Com- 

missioner’s office upon receiving nominations from the member institutions Academic Advisors. The selection will be 

based 50 percent on academic performance and 50 percent on athletic performance. 

Jacob’s Blocking Trophy. The most outstanding blocker is selected by a poll of the league’s defensive coordinators 

and/or head coach. 

Championship Most Valuable Player Trophy. The most valuable player of the Championship game is chosen by se- 

lected members of the media. 

Section XXIII-12. Golf - Men’s. 

Awards authorized and presented by the Conference for Men’s Golf are as follows: (Revised: October 2007) 

20 

12 

1 

1 

1 

1 

7 

1 

1 

1 

1 

All-ACC Academic Team 

All- Conference Team 

Freshman of the Year (true freshman only) 

Player of the Year 

Coach of the Year 

Championship Team Trophy 

Individual Awards for Members of the Winning Team 

Individual Champion 

Individual Second Place 

Individual Third Place 

Scholar-Athlete of the Year (Rod Myers Award) 

a. All-Conference Team. The Men’s Golf All-Conference Team will be determined by a vote of the coaches. A twelve- (12) 
member team will be named. The individual medalist in the Conference championship is an automatic All-Conference 
team member. (Revised: May 2007) 

b. Freshman of the Year. The Men’s Golf Freshman of the Year must be a true freshman and will be selected by a vote of 

the head coaches. 

c. Player of the Year. The Men’s Golf Player of the Year will be selected by a vote of the head coaches. 

d. Coach of the Year. The Men’s Golf Coach of the Year will be determined by a vote of the head coaches. 

Section XXIII-13. Golf - Women’s. 

Awards authorized and presented by the Conference for Women’s Golf are as follows: (Revised October 2007) 

20 

12 

1 

1 

1 

1 

7 

1 

All-ACC Academic Team 

All- Conference Team 

Freshman of the Year (true freshman only) 

Player of the Year 

Coach of the Year 

Championship Team Trophy 

Individual Awards for Members of the Winning Team 

Individual Champion 



1 

1 

1 

Individual Second Place 

Individual Third Place 

Scholar-Athlete of the Year 

All-Conference Team. The Women’s Golf All-Conference Team will be determined by a vote of the coaches. One 

twelve (12) member team will be named, The individual medalist in the Conference Championship is an automatic 

All-Conference Team member. (Revised: May 2007) 

Freshman of the Year. The ~romen’s Golf Freshman of the Year must be a true freshman and will be selected by a vote 
of the head coaches. 

c. Player of the Year. The Women’s Golf Player of the Year will be selected by a vote of the head coaches. 

d. Coach of the Year. The Women’s Golf Coach of the Year will be determined by a vote of the head coaches. 

Section XXlll-14. Lacrosse - Men’s. 

Awards authorized and presented by the Conference for Men’s Lacrosse are as follows: (Revised: October 2005, May 2007, 

October 2007, April 2011) 

30 

18 

1 

1 

1 

1 

1 

40 

11 

1 

1 

1 

All-ACC Academic Team 

All- Conference Team 

Freshman of the Year (true freshman only) 

Offensive Player of the Year 

Defensive Player of the Year 

Coach of the Year 

Championship Team Trophy 

Individual Awards for Members of the Winning Team 

All-Tournament Team 

Championship Most Valuable Player 

Regular Season Championship Trophy 

Scholar-Athlete of the Year 

a. All-CoMerence Team. The Men’s Lacrosse All-Conference Team will be determined by a vote of the head coaches. An 

eleven (11) member team will be named. 

b. Freshman of the Year. The Men’s Lacrosse Freshman of the Year must be a true freshman and will be selected by a vote 

of the head coaches. 

c. Offensive Player of the Year. The Men’s Lacrosse Offensive Player of the Year will be selected by a vote of the head 

coaches, 

d. Defensive Player of the Year. The Men’s Lacrosse Defensive Player of the Year will be selected by a vote of the head 
coaches. 

e. Coach of the Year. The Men’s Lacrosse Coach of the Year will be selected by a vote of the head coaches. 

f. All-Tournament Team. The Men’s Lacrosse All-Tournament Team will be selected by a vote of the ACC Sports Infor- 

mation Directors and media in attendance. An eleven (11) member team, including the MVP, will be named. 
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g. Most Valuable Player. The Men’s Lacrosse Championship Most Valuable Player will be selected by a vote of the media 
and ACC Sports Information Directors. 

Section XXIII-15. Lacrosse - Women’s. 

Awards authorized and presented by the Conference for Women’s Lacrosse are as follows: (Revised: October 2005, May 

2007, October 2007, April 2011) 

30 

24 

1 

1 

1 

1 

1 

34 

12 

1 

1 

1 

All-ACC Academic Team 

All-Conference Team (First and Second Team; 12 members per team) 

Freshman of the Year (true freshman only) 

Offensive Player of the Year 

Defensive Player of the Year 

Coach of the Year 

Championship Team Trophy 

Individual Awards for Members of the Winning Team 

All-Tournament Team 

Championship Most Valuable Player 

Regular Season Championship Trophy 

Scholar-Athlete of the Year 

a. All-Conference Team. The Women’s Lacrosse All-Conference Team will be selected by a vote of the head coaches. An 

eighteen (18) member team will be named. 

b. Freshman of the Year. The Women’s Lacrosse Freshman of the Year must be a true freshman and will be selected by a 

vote of the head coaches. 

c. Offensive Player of the Year. The Women’s Lacrosse Offensive Player of the Year will be selected by a vote of the head 

coaches. 

d. Defensive Player of the Year. The Women’s Lacrosse Defensive Player of the Year will be selected by a vote of the head 
coaches. 

e. Coach of the Year. The Women’s Lacrosse Coach of the Year will be selected by a vote of the head coaches. 

f. All-Tournament Team. The Women’s Lacrosse Ml-Tournament Team will be selected by a vote of the ACC Sports 

Information Directors and media in attendance. A twelve (12) member team, including the MVP, will be named. 

g. Championship Most Valuable Player. The Women’s Lacrosse Championship Most Valuable Player will be selected by 
a vote of the ACC Sports Information Directors and media in attendance. 

Section XXlll-16. Rowing - Women’s. 

Awards authorized and presented by the Conference for Women’s Rowing are as follows: (Revised: May 2006, October 

2007) 

30 All-ACC Academic Team 

18 All-Conference Team (First and Second Team; nine members per team) 

1 Varsity Crew of the Year (S or 9 individual awards) 
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1 

1 

1 

38 

1 

1 

Freshman of the Year (true freshman only) 

Coach of the Year 

Championship Team Trophy 

Individual Awards for the Winning Team 

Award for Each Event Champion (S or 9 individual awards) 

Scholar-Athlete of the Year 

All-Conference Team. The Women’s Rowing All-Conference Team will consist of a fourteen (14) member team se- 

lected by the head coaches. 

b. Varsity Crew of the Year The Crew of the Year will be selected by a vote of the head coaches. 

Coach of the Year. The Coach of the Year will be selected by a vote of the head coaches. 

Freshman of the Year. The Freshman of the Year must be a true freshman and will be selected by a vote of the head 

coaches. 

Section ×X111-17. Soccer - Men’s. 

Awards authorized and presented by the Conference for Men’s Soccer are as follows: (Revised: October 2005, October 

2007) 

30 

33 

11 

1 

1 

1 

1 

1 

27 

11 

1 

1 

1 

All-ACC Academic Team 

All-Conference Team (First, Second and Third Team; 11 members per team) 

All-Freshmen Team (true freshmen only) 

Freshman of the Year (true freshman only) 

Offensive Player of the Year 

Defensive Player of the Year 

Coach of the Year 

Championship Team Trophy 

Individual Awards for the Winning Team 

All-Tournament Team 

Championship Most Valuable Player 

Regular Season Championship Trophy 

Scholar-Athlete of the Year 

All-Conference Team. The Men’s Soccer All-Conference Team will be determined by a vote of the head coaches. A 

thirty-three (33) member team will consist of the top eleven (11) vote recipients, regardless of position, plus the top 

goalkeeper being designated as first team, the next eleven (11) vote recipients, regardless of position, plus the second 

goalkeeper being designated as second team, and the next eleven (11) vote recipients, regardless of position, plus the 

third goalkeeper being designated as the third team. 

b. All-Freshmen Team. The Men’s Soccer All-Freshmen Team [eleven (11) members] must be true freshmen and will be 
selected by a vote of the head coaches. 

c. Freshman of the Year. The Men’s Soccer Freshman of the Year must be a true freshman and will be selected by a vote 

of the head coaches. 
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Offensive Player of the Year. The Men’s Soccer Offensive Player of the Year will be selected by a vote of the head 
coaches. 

Defensive Player of the Year. The Men’s Soccer Defensive Player of the Year will be selected by a vote of the head 

coaches, 

f. Coach of the Year. The Men’s Soccer Coach of the Year will be selected by a vote of the head coaches. 

All-Tournament Team. The Men’s Soccer All-Tournament Team will be selected by a vote of the ACC Sports Informa- 

tion Directors and media in attendance. An eleven (11) member team, including the MVP, will be named. 

Championship Most Valuable Player. The Men’s Soccer Championship Most Valuable Player will be selected by a 

vote the ACC Sports Information Directors and media. 

Section XXlII-18. Soccer - Women’s. 

Awards authorized and presented by the Conference for Women’s Soccer are as follows. (Revised: October 2005, October 

2007) 

40 

33 

11 

1 

1 

1 

1 

1 

29 

11 

1 

1 

1 

All-ACC Academic Team 

All-Conference Team (First, Second, and Third Team; 11 members per team) 

All-Freshmen Team (true freshmen only) 

Freshman of the Year (true freshman only) 

Offensive Player of the Year 

Defensive Player of the Year 

Coach of the Year 

Championship Team Trophy 

Individual Awards for Members of the Winning Team 

All-Tournament Team 

Championship Most Valuable Player 

Regular Season Championship Trophy 

Scholar-Athlete of the Year 

All-Conference Team. The Women’s Soccer M1-Conference Team will be determined by a vote of the head coaches. 

A thirty-three (33) member team will consist of the top eleven (11) vote recipients, regardless of position, plus the top 

goalkeeper being designated as first team, the next eleven (11) vote recipients, regardless of position, plus the second 

goalkeeper being designated as second team, and the next eleven (11) vote recipients, regardless of position, plus the 

third goalkeeper being designated as the third team. 

b. All-Freshmen Team. The Women’s Soccer All-Freshmen Team [eleven (11) members] must be true freshmen and will 

be selected by a vote of the head coaches. 

c. Freshman of the Year. The Women’s Soccer Freshman of the Year must be a true freshman and will be selected by a 

vote of the head coaches. 

d. Offensive Player of the Year. The Women’s Soccer Offensive Player of the Year will be selected by a vote of the head 
coaches. 
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Defensive Player of the Year. The Women’s Soccer Defensive Player of the Year will be selected by a vote of the head 
coaches. 

Coach of the Year. The Women’s Soccer Coach of the Year will be selected by a vote of the head coaches. 

go 

ho 

All-Tournament Team. The Women’s Soccer All-Tournament Team will be selected by a vote of the ACC Sports Infor- 

mation Directors and media in attendance. An eleven (11) member team, including the MVP, will be named. 

Championship Most Valuable Player. The Women’s Soccer Championship Most Valuable Player will be selected at 

the conclusion of the ACC Women’s Soccer Championship by a vote of the ACC Sports Information Directors and 

media in attendance. 

Section XXlll-19. Softball. 

Awards authorized and presented by the Conference for Softball are as follows: (Revised: October 2005, May 2007, Octo- 

ber 2007) 

30 

30 

1 

1 

1 

1 

1 

28 

11 

1 

1 

1 

All-ACC Academic Team 

All-Conference Team (First, Second and Third Team; 10 members per team) 

Freshman of the Year (true freshman only) 

Player of the Year 

Pitcher of the Year 

Coach of the Year 

Championship Team Trophy 

Individual Awards for Members of the Winning Team 

All-Tournament Team 

Championship Most Valuable Player 

Regular Season Championship Trophy 

Scholar-Athlete of the Year 

ao All-Conference Team. The Softball All-Conference Team will be selected by a vote of the head coaches. A thirty (30) 

member team, regardless of position will consist of the top ten (10) vote recipients being designated as first team, the 

next ten (10) vote recipients being designated as second team, and the next ten (10) vote recipients being designated 

as third team. 

b. Freshman of the Year. The Softball Freshman of the Year must be a true freshman and will be selected by a vote of the 

head coaches. 

c. Player of the Year. The Softball Player of the Year will be selected by a vote of the head coaches. 

d. Pitcher of the Year. The Softball Pitcher of the Year will be selected by a vote of the head coaches. 

e. Coach of the Year. The Softball Coach of the Year will be selected by a vote of the head coaches. 

f. All-Tournament Team. An eleven (11) member All-Tournament Team, including the MVP, will be selected by a vote 

of the head coaches, ACC Sports Information Directors and the media in attendance. 

g. Most Valuable Player. The Softball Championship Most Valuable Player will be determined by a vote of the head 
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coaches, ACC Sports Information Directors and the media in attendance. 

Section XXIII-20. Swimming & Diving - Men’s/Women’s. 

Awards authorized and presented by the Conference for Men’s and Women’s Swimming & Diving are as follows: (Revised: 

October 2007) 

40       All-ACC Academic Team - men and women 

1 

1 

1 

1 

1 

1 

27 

1 

1 

1 

1 

1 

1 

Awards--All-Conference 

Freshman of the Year- men and women (true freshmen only) 

Swimmer of the Year - men and women 

Diver of the Year - men and women 

Swimming Coach of the Year - men and women 

Diving Coach of the Year - men and women 

Championship Team Trophy- men and women 

Individual Awards for Members of the Winning Team - men and women 

Championship Most Valuable Swimmer - men and women 

Championship Most Valuable Diver - men and women 

Award for Each Event Champion 

Award for Each Event Second Place 

Award for Each Event Third Place 

Scholar-Athlete of the Year - men and women 

a. All-Conference. First, second and third place finishers in each event plus all first place relay teams in the Conference 

Championship will be named M1-Conference. 

b. Freshman of the Year. The Men’s and Women’s Freshman of the Year will be determined by a vote of the head coaches. 

c. Swimmer of the Year. The Men’s and Women’s Swimmer of the Year will be selected by a vote of the head coaches. 

d. Diver of the Year. The Men’s and Women’s Diver of the Year will be selected by a vote of the head coaches. (Revised: 
May 2007) 

e. Coach of the Year. The Men’s and Women’s Swimming Coach of the Year and Men’s and Women’s Diving Coach of the 

Year will be selected by a vote of the head coaches. 

f. Most Valuable Swimmer/Diver. The Men’s and Women’s Most Valuable Swimmer from the Conference Champion- 

ship will be selected by a vote of the head coaches. The Men’s and Women’s Most Valuable Diver from the Conference 

Championship will be selected by a vote of the head coaches. (Revised: May 2007, April 2008) 

Section ×XIII-21. Tennis - Men’s/Women’s. 

Awards authorized and presented by the Conference for Men’s and Women’s Tennis are as follows: (Revised: October 2005, 

May 2007, October 2007) 

20 All-ACC Academic Team - men and women 

27 All-Conference Team (First, Second and Third Team; nine members per team) - men and women 

1 Freshman of the Year- men and women (true freshmen only) 

1 Player of the Year - men and women 

1 Coach of the Year - men and women 
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1 

13 

1 

1 

1 

Championship Team Trophy - men and women 

Individual Awards for Members of the Winning Team - men and women 

Championship Most Valuable Player - men and women 

Regular Season Championship Trophy 

Scholar-Athlete of the Year - men and women 

All-Conference Team. The Men’s and "Women’s Tennis All-Conference Team will be determined by a vote of the 

coaches. A twenty-seven (27) member team will be named. 

Freshman of the Year. The Men’s and Women’s Tennis Freshman of the Year must be a true freshman and will be de- 

termined by a vote of the head coaches. 

Player of the Year. The Men’s and Women’s Tennis Player of the Year will be selected by a vote of the head coaches. 

d. Coach of the Year. The Men’s and Women’s Tennis Coach of the Year will be determined by a vote of the head coaches. 

Most Valuable Player. The Men’s and Women’s Tennis Championship Most Valuable Player will be selected by the 

head coach of the ACC championship team. 

Section XXlll-22. Track & Field-lndoorlOutdoor - Men’slWomen’s. 

Awards authorized and presented by the Conference for Men’s and Women’s Indoor and Outdoor Track & Field are as fol- 

lows: (Revised: May 2006, October 2007, April 2009) 

40       All-ACC Academic Team - indoor and outdoor, men and women 

1 

1 

1 

36 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

Awards--All-Conference 
Freshman of the Year Award- men and women (true freshmen only) 
Coach of the Year- men and women 
Championship Team Trophy- men and women 
Members of the Winning Team - men and women 
Most Valuable Performer, Track- men and women 
Most Valuable Performer, Field - men and women 
Award for Each Event Champion 
Award for Each Event Second Place 
Award for Each Event Third Place 
Indoor Track Performer of the Year- men and women 
Indoor Field Performer of the Year- men and women 
Outdoor Track Performer of the Year - men and women 
Outdoor Field Performer of the Year - men and women 
Scholar-Athlete of the Year - men and women, indoor and outdoor 

a. All-Conference. The top three finishers in each individual event plus all members of the first place relay teams in the 

Conference Championship will be named All-Conference. 

b. Freshman of the Year. The Men’s and Women’s Freshman of the Year will be selected by a vote of the coaches. 

c. Coach of the Year. The Men’s and Women’s Coach of the Year will be selected by a vote of the coaches. 
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Most Valuable Performer, Track/Field. The Most Valuable Performer in Track and the Most Valuable Performer in 
Field will be selected by a vote of the coaches. 

Performer of the Year, Track/Field. The Performer of the Year in Track and the Performer of the Year in Field will be 

selected by a vote of the coaches. 

Section XXlll-23. Volleyball - Women’s. 

Awards authorized and presented by the Conference for Women’s Volleyball are as follows: (Revised: October 2007, April 

2009) 

30 

27 

6 

1 

1 

1 

1 

1 

22 

1 

All-ACC Academic Team 

First Team All-Conference Team (First, Second, and Third Team; nine members per team) 

All-Freshmen Team (true freshmen only) 

Freshman of the Year (true freshman only) 

Player of the Year 

Defensive Player of the Year 

Coach of the Year 

Championship Team Trophy 

Individual Awards for Members of the Winning Team 

Scholar-Athlete of the Year 

All-Conference Team. The Women’s Volleyball All-Conference Team will be selected by a vote of the head coaches. 

A twenty-seven (27) member team will consist of the top nine (9) vote recipients, regardless of position but including 

at least one "defensive specialist," designated as first team, the next nine (9) vote recipients, regardless of position but 

including at least one "defensive specialist," designated as second team, and the next nine (9) vote recipients, regardless 

of position but including at least one "defensive specialist," designated as third team. 

b. All-Freshmen Team. The Women’s Volleyball All-Freshmen Team Isix (6) members] must be true freshmen and will 

be selected by a vote of the head coaches. 

c. Freshman of the Year. The ~,’Vomen’s Volleyball Freshman of the Year must be a true freshman and will be the player 

with the highest number of votes from the All-Freshman Team. 

d. Player of the Year. The Women’s Volleyball Player of the Year will be selected by a vote of the head coaches. 

e. Defensive Player of the Year. The Women’s Volleyball Defensive Player of the Year will be selected by a vote of the 

head coaches. 

L Coach of the Year. The Women’s Volleyball Coach of the Year will be selected by a vote of head coaches. 

Section XXIII-24. Wrestling. 

Awards authorized and presented by the Conference for Wrestling are as follows: (Revised: October 2007) 

20 All-ACC Academic Team 

20 Awards--All-Conference Team (First, Second Team; 10 members per team) 

1 Wrestler of the Year 

1 Freshman of the Year (true freshman only) 

1 Coach of the Year 
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1 

16 

1 

1 

1 

1 

1 

1 

Championship Team Trophy 

Individual Awards for Members of the Winning Team 

Championship Most Valuable Wrestler 

Award for Each Weight Class Champion (All-ACC) 

Award for Each Weight Class Second Place (All-ACC) 

Award for Each Weight Class Third Place 

Regular Season Championship Trophy 

Scholar-Athlete of the Year 

a. All-Conference. The champion and runner-up in each weight class will be named All-Conference. 

b. Wrestler of the Year. The Wrestler of the Year will be selected by a vote of the head coaches. 

c. Freshman of the Year. The Wrestling Freshman of the Year must be a true freshman and will be selected by a vote of 

the coaches. 

d. Coach of the Year. The Wrestling Coach of the Year will be selected by a vote of the coaches. 

e. Most Valuable Wrestler. The Championship Most Valuable Wrestler will be selected by a vote of the coaches in atten- 
dance at the championship. 
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APPIEND~X I - AUTOMATIC _QUAUF~CATION 

The following sports receive an automatic qualification (by team) to the NCAA Championships by winning their respec- 

tive ACC Championship. In the event that the ACC Championship cannot be held or completed the regular season cham- 

pion will receive the automatic qualification. 

Baseball 

Men’s Basketball 

Women’s Basketball 

Field Hockey 

Men’s Lacrosse 

Women’s Lacrosse 

Men’s Soccer 

Women’s Soccer 

The following sports receive an automatic qualification (by team) to the NCAA Championships by winning their respec- 
tive ACC Championship. In the event that the ACC Championship cannot be held or completed the highest seed remain- 
ing in the Championship at the suspension of play, or after the most recently completed full day of competition in softball, 
will be the automatic qualifier to the NCAA Championship. 

Men’s Tennis 

"Women’s Tennis 

Softball 

The following sports receive an automatic qualification (by team) to the NCAA Championships based on the regular-sea- 
son standings with any ties being broken using the tie-breaking procedure. 

Volleyball 

The following sports do not receive automatic qualifications (by team) to the NCAA Championships. 

Men’s Cross Country 

¼romen’s Cross Country 

Men’s Swimming & Diving 

~Women’s Swimming & Diving 

Men’s Indoor Track & Field 

Women’s Indoor Track & Field 

Men’s Outdoor Track & Field 

Women’s Outdoor Track & Field 

"Wrestling 

The following sport receives an automatic qualification (by team) to the NCAA Championships by earning the most points 

in NCAA events (First "Varsity Eight, Second Varsity Eight and First Varsity Four races). In the event the ACC Champion- 

ship cannot be held or completed due to inclement weather or other circumstances, the automatic qualifier will be deter- 

mined through a coaches’ vote using the pre-championship seeding and a conference call. 

Rowing 
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~" I GENERAt. POLICIES & PI?OCEDURE5 

[Note: For ease of reference, changes in the ACC General Policies & Procedures for 2013-14 have been underlined.] 

ARTICLE ~. GA~BMNG POLICY ......................................................................................................................... 

In recognition of the serious threat gambling poses to the integrity of intercollegiate athletics, the Atlantic Coast Conference 

requires that each member institution: 

1. At least once each academic year, arrange a presentation regarding gambling for all student-athlete, coaches and athlet- 

ics department staff members. 

2. Review NCAA Bylaw 10.3 at all team certification meetings. 

3. Develop an athletics department written policy on gambling for appropriate distribution (e.g., compliance manuals, 

student-athlete handbooks, game programs, media guides, booster brochures, websites, etc.). 

4. Designate a primary liaison to assist in coordinating institutional educational and monitoring efforts regarding gam- 

bling. 

S. At least once each academic year, distribute to student-athletes, coaches and athletics department staffmembers infor- 

mation (e.g., newspaper/magazine articles, videotapes, poster) regarding gambling. 

ARTICLE ~1, NCAA STUDENT ASSISTANCE FUND ............................................................................................................................................................................................. 

The Atlantic Coast Conference requires that each member institution adhere to the following principles regarding the NCAA 

Student Assistance Fund: 

1. ACC member institutions should avoid use of the fund in a manner that could be construed as attempting to gain a 

recruiting advantage or disadvantage another institution and should insure that all student-athletes have equal access to 

the fund. 

2. The ACC principles should be conveyed to the NCAA. 

3. The ACC principles should be conveyed to other conferences. 

ARTICLE Ill~ COMMUNICATION GUIDELINES 

A necessary element in an effective functioning Conference governance structure is the establishment of policy and proce- 

dures to build an effective and efficient communication process within the Conference. This includes, but is not limited to, 

the sharing of information, timely notification, certainty of jurisdictional authority and limitations, and the establishment 

of regular personal interaction. In order to assist in the achievement of the above objective, the following guidelines will be 

executed: 

1. Consultation between members of the Council of Presidents and Joint Group (i.e., Faculty Athletic Representatives, 

Athletics Directors and Senior Woman Administrators) is expected on most matters reserved for Council of Presidents 

that are not precluded by confidentiality. 

2. Chairs of the Faculty Athletic Representatives and Athletics Directors are normally in attendance at the Council of 

Presidents meetings. 

3. Agenda and minutes of the Joint Group and Council of Presidents will be shared with all members of the governance 

structure. An executive summary of the minutes from the Joint Group shall be submitted to the Council. 
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4. There will be an annual meeting involving Council of Presidents and Joint Group which shall normally alternate be- 
tween the Men’s and Women’s Conference Basketball Championship. 

5. The goals and objectives of the Conference will be shared annually with the Joint Group and the Council of Presidents. 
6. The Executive Committee, the Joint Group, and the Council of Presidents shall review and comment on the goals and 

objectives of the Conference. 
7. An executive summary of the NCAA Board of Directors actions will be provided to the members of the Council of 

Presidents. Information on major issues on the agenda of the Council of Presidents will be provided to the members 
prior to the meeting. 

ARTICLE IW ~NTERqNST~TUT~ONAL ACADEMIC COLLABORATIVE 

The member institutions of the Atlantic Coast Conference share a commitment to academic excellence in undergraduate, 

professional and graduate education, research and public service. These joint interests have often led to collaborative academ- 

ic initiatives among many of the member institutions. With the expansion to fifteen members opportunity exists for a more 

diverse set of such collaborative activities. 

To provide a formal mechanism to explore areas where groups of member institutions might want to work collectively on 

issues, the Inter-institutional Academic Collaborative (IAC) is created. The IAC will be formed by a Council of Chief Aca- 

demic Officers with a chair that rotates annually among the member institutions. The Council would be charged with drafting 

a charter for the IAC that promotes collaborative activities from a long term perspective, but the IAC structure will be flexible 

so it can reflect opportunities and issues that arise from time to time. Participation in IAC activities will be voluntary, reflect- 

ing the interests of those who elect to take part. 

ART~CL[ Vo MEDIA GUIDELINES FOR CONFERIENCIE COMPETITION 

Section V-1. Working Conditions. 

An appropriate post-game interview area for all sports shall be provided by the host sports information director. Security 

from fans, and for football, adequate coverage from inclement weather, must be provided when designating a post-game 

interview area. When possible, accessibility from the press row and to the media work room should be considered. 

The media work room for football, men’s basketball and women’s basketball should be designated for the sole use of attend- 

ing media before, during and immediately after the event. The media work room should be manned by security personnel 

consistent with its hours of operation. The media work room should include sufficient standard phone line access and 

power sources. 

Press row security for football, men’s basketball and women’s basketball should be consistent with that of a paying customer 

with special consideration toward post-game crowd control. 

Section V-2. Post-Game Interview Policy for All Sports Except Men’s and Women’s Basketball, 
Men’s and Women’s Lacrosse and the Baseball Championship. 

All post-game interviews with coaches will be conducted in a press interview area designated by the host sports informa- 

tion director. There will be a maximum ten-minute "cooling off" period, at which time the winning head coach must enter 
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the interview area. 

The losing head coach should enter the interview area not more than ten minutes after the start of the interview of the 

winning head coach. 

Once a head coach exits his/her locker room for the post-game interview, that team’s locker room will then be open to the 

media. The players will be made available to the media in the locker room or an area designated by the sports information 

director. 

The host sports information director, per mutual agreement with the visiting sports information director, may adjust the 

order of the above post-game interview procedure as long as media access to coaches and players is guaranteed. (Revised: 

April 2010) 

Section V-3. Post-Game Interview Policy for Men’s and Women’s Basketball and Men’s and Wom- 
en’s Lacrosse. 

All post-game interviews with coaches will be conducted in a press interview area designated by the host sports informa- 

tion director. 

There will be a maximum ten-minute "cooling off" period, at which time the first available head coach will begin a ten-min- 

ute interview session in the interview area. Should both coaches be ready to begin their interviews at the same time, 

preference for the first session should be given to the visiting coach. The second head coach should be ready to enter the 

interview area not more than ten minutes after the start of the first interview. 

Once a head coach exits his locker room for the post-game intervie~5 that team’s locker room will then be open to the 

media. The players will be made available to the media in the locker room or an area designated by the sports information 

director. 

The host sports information director, per mutual agreement with the visiting sports information director, may adjust the 

order of the above post-game interview procedure as long as media access to coaches and players is guaranteed. (Revised: 

May 2008, April 2010) 

Section V-4. Post-Game Interview Policy for the Baseball Championship. 

All post-game interviews with coaches will be conducted in a press interview area designated by the ACC. 

There will be a maximum ten-minute "cooling off" period, at which time the losing head coach will begin a ten-minute 

interview session in the interview area. The winning head coach should be ready to enter the interview area not more than 

ten minutes after the start of the first interview. (Adopted: April 2013) 

Section V-5. Post-Game Reporter for Officials Locker Room. 

ACC allows for the host sports information director only to enter the officials’ locker room after a game. Guidelines to 

be followed for a post-game interview situation are as listed below. The question by the SID, and subsequent statement, 

should be limited to the play, or call, in question. 

a. A potential fighting situation that results in a technical/unsportsmanlike foul. 

b. Unsportsmanlike conduct that results in a technical/unsportsmanlike foul. 

c. A technical/unsportsmanlike foul as a result of a coach leaving the coaching box area. 
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An unusual situation that needs an explanation for media clarification. 

No explanations of judgment calls will be allowed. 

ARTICLE V~. CHEERLEAD~NG POUCY FOR MEN’S AND WOMEN’S ACC BASKETBALL CHAMPI- 
ONSH~PS 

Tosses will only be allowed when a total of two people are involved, i.e., only one person tossing another person into the air. 

ART~CLEVII. OLYMPIC SPORT CHAMPIONSHIP POUCIES 

Section VII-1. Olympic Sport Championship - Venue Completion. 

Recommended Olympic Sport Championship venues must be completed at the time of conference approval. 

Section VII-2. Bands, Cheerleaders, Mascots and Dance Teams. 

Pep Bands, Cheerleaders, Mascots and Dance Teams are not allowed to attend Olympic Sport Championships. 

ARTICLE VIII. GUIDELINES AND RECOMMENDATIONS FOR OLYMPIC SPORT CHAMPIONSHIPS 

The following guidelines have been endorsed by the Atlantic Coast Conference and member institutions and are recommend- 

ed to be followed and used throughout the regular season and for championship events. 

Section VIII-1. Annual Committee Meetings. 

Head coaches are expected to attend the annual sport committee meeting or conference call. If the head coach is not able 

to attend, an institutional administrator is to notify the ACC director of championships prior to the meeting or conference 

call. (No more than one team representative will be allowed to attend the annual committee meeting.) 

Air travel to attend the annual committee meeting should be made 21 days in advance, whenever possible. 

Section VIII-2. Championship Host. 

When hosting an Atlantic Coast Conference Olympic sport championship, the host championship manager should be a 

full-time employee of the host institution. 

The host institution shall provide neutral music for Olympic sport championships (e.g., pregame, halftime, etc.) 

Section VIII-3. Championship Competition and Practice. 

Each member institution is permitted to practice at the site of competition one day prior to that institution’s first com- 

petition at the respective championship. In the sport off tennis, the top 4 seeds are allowed a practice opportunity on the 

¼rednesday prior to the start of the Championship, at the site of the Championship, after 6 p.m. (Revised: April 2011) 
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ARTICLE ~X, PRESIDENT’S AWARD FOR EXEMPLARY SERVICE TO THE ATLANTIC COAST CON- 
FERENCE 

The President, including consultation with the Commissionel; faculty athletics representatives and athletics directors (if ap- 

plicable), is solely responsible for selecting the recipient of this award, which may be presented during the May spring meeting 

banquet. The President may also choose not to present an award. (Adopted: April 2008) 

a. ELIGIBILITY. Full-time employees of the Conference are not eligible to receive the award. Additionally individuals 
who have announced their retirement or departure from the Conference and those associated with the president’s insti- 

tution would also not be eligible. 

b. CRITERIA. The criteria for selection of the award would be the President’s assessment that the individual had provid- 
ed exemplary service to the Conference in a specific task, in a series of efforts during the year of the President’s service, 
or over an extended period of time. 

ARTICLE X, NCAA COACHES" CERTIFICATION RECRUITING TEST 

The annual coaches’ certification test shall be administered by either the Conference Office staff or the faculty athletics rep- 

resentative (or designee who is an institutional staffmember outside of the athletics department). (Editorial Revision: 2010) 
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BOSTON COLLEGE 

Robert Taggart 

Faculty Athletics Representative 

Boston College 

Carrol Graduate School of Management 

Fulton Hall 438 

Chestnut Hill, MA 02467 

(617) 552-6104 (O) 

Brad Bates 

Director of Athletics 

Boston College 

Conte Forum, 140 Commonwealth Ave. 

Chestnut Hill, MA 02467 

(617) 552-4681 (O) 

JodyMooradian 
Senior Woman Administrator 

Boston College 

Conte Forum, 140 Commonwealth Ave. 

Chestnut Hill, MA 02467 

(617) 552-4801 (O) 

CLEMSON UNIVERSITY 

Janie Hodge 

Faculty Athletics Representative 

Clemson University 

225 Hohzendorff 

Clemson, SC 29634 

Dan Radakovich 

Director of Athletics 

Clemson University 

P.O. Box 31 

Clemson, SC 29633 

(864) 656-1935 (O) 

Barbara Kennedy-Dixon 
Senior ~Toman Administrator 

Clemson University 

P.O. Box 31 

Clemson, SC 29633 

(864) 656-1330 (O) 

DUKE UNIVERSITY 

Martha Putallaz 

Faculty Athletics Representative 

Duke University 

Talent Identification Program 

1121 West Main St. 

Durham, NC 27701 

(919) 668-5736 (O) 

Kevin White 

Director of Athletics 

Duke University 

Box 90555 

105 Cameron Indoor Stadium 

Durham, NC 27708 

(919) 684-2431 (O) 

Jacki Silar 
Senior Woman Administrator 

Duke University 

Box 90555 

105 Cameron Indoor Stadium 

Durham, NC 27708 

(919) 684-4685 (O) 

FLORIDA STATE UNIVERSITY 

Pamela L. Perrewe 

Faculty Athletics Representative 

Florida State University 

College of Business 

821 Academic Way 

Tallahassee, FL 32306 

(850) 644-7848 (O) 

Vanessa Fuchs 

Interim Director of Athletics 

Florida State University 

P.O. Box 2195 

Tallahassee, FL 32316 

(850) 644-1079 (O) 

Vanessa Fuchs 

Senior Woman Administrator 

Florida State University 

RO. Box 2195 

Tallahassee, FL 32316 

(850) 644-1079 (O) 
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GEORGIA INSTITUTE OF TECHNOLOGY 

Sue Ann Allen 

Faculty Athletics Representative 

Georgia Institute of Technology 

School of Chemical and Biomolecular 

Engineering 

311 Ferst Drive 

Atlanta, GA 30332-0100 

(404) 894-2872 (O) 

Mike Bobinski 

Director of Athletics 

Georgia Institute of Technology 

150 Bobby Dodd Wa)~ NW 

Atlanta, GA 30332-0455 

(404) 894-5411 (O) 

UNIVERSITY OF MARYLAND 

Nicholas Hadley 

Faculty Athletics Representative 

University of Maryland 

Physics Department 

Building 82 

College Park, MD 20742 

(301) 405-6063 (O) 

Kevin Anderson 

Director of Athletics 

University of Maryland 

2613 Comcast Center 

Terrapin Trail 

College Park, MD 20742 

(301) 314-7075 (O) 

UNIVERSITY OF MIAMI 

Marvin P. Dawkins 

Faculty Athletics Representative 

University of Miami 

Department of Sociology 

5202 University Dr., MB 120 

Coral Gables, FL 33146 

(305) 284-6127 (0) 

Blake James 
Director of Athletics 

University of Miami 

5821 San Amaro Drive 

Coral Gables, FL 33146 

(305) 284-2689 (O) 

UNIVERSITY OF NORTH CAROLINA 

Lissa Broome 

Faculty Athletics Representative 

University of North Carolina 

160 Ridge Rd 

CB 3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599 

(919) 962-7066 (0) 

Bubba Cunningham 
Director of Athletics 

University of North Carolina 

UNC Athletic Department 

P.O. Box 2126 

Chapel Hill, NC 27514 

(919) 962-6000 (O) 

~heresa Wenzel 

Senior Woman Administrator 

Georgia Institute of Technology 

150 Bobby Dodd Wa)5 NW 

Atlanta, GA 30332-0455 

(404) 894-4462 (O) 

Lori Ebihara 
Senior ~qoman Administrator 

University of Maryland 

2624 Comcast Center 

Terrapin Trail 

College Park, MD 20742 

(301) 314-7171 (0) 

Jennifer Strawley 
Senior ~qoman Administrator 

University of Miami 

5821 San Amaro Drive 

Coral Gables, FL 33146 

(305) 284-2651 (O) 

Beth Miller 

Senior "Woman Administrator 

University of North Carolina 

UNC Athletic Department 

P.O. Box 2126 

Chapel Hill, NC 27514 

(919) 962-1234 (0) 
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NORTH CAROLINA STATE UNIVERSITY 

Sam Pardue 

Faculty Athletics Representative 

North Carolina State University 

203 Scott Hall 

Campus Box 7608 

Raleigh, NC 27695 

(919) 5154540 (O) 

Deborah A. Yow 

Director of Athletics 

North Caro]ina State University 

Campus Box 8502 

Raleigh, NC 27695-8502 

(919) 515-2109 (O) 

Michelle Lee 

Senior Woman Administrator 

North Carolina State University 

Campus Box 8502 

Raleigh, NC 27695 

(919) 515-5076 (O) 

UNIVERSITY OF NOTRE DAME 

Tricia Bellia 

Faculty Athletics Representative 

University of Notre Dame 

3158 Eck Hall of Law 

Notre Dame, IN 46556 

(574) 631-3866 (O) 

Jack Swarbrick 
Director of Athletics 
University of Notre Dame 
C113 Joyce Center 
Notre Dame, IN 46556 
(574) 631-7546 (O) 

Missy Conboy 
Senior ~Noman Administrator 

University of Notre Dame 

C113 Joyce Center 

Notre Dame, IN 46556 

(574) 631-5143 (0) 

UNIVERSITY OF PI’ITSBURGH 

Susan Albrecht 

Faculty Athletics Representative 

University of Pittsburgh 

350 Victoria Building 

3500 Victoria Street 

Pittsburgh, PA 15261 

(412) 624-2403 (O) 

Steve Pederson 
Director of Athletics 
University of Pittsburgh 
P.O. Box 7436 
Pittsburgh, PA 15213 
(412) 648-8230 (O) 

Donna Sanft 
Senior ~roman Administrator 
University of Pittsburgh 
P.O. Box 7436 
Pittsburgh, PA 15213 
(412) 648-8209 (O) 

SYRACUSE UNIVERSITY 

Mike Wasylenko 

Faculty Athletics Representative 

Syracuse University 

Maxwell School 

200 Eggers Hall 

Syracuse, NY 13244 

(315) 443-9500 (O) 

Daryl Gross 
Director of Athletics 

Syracuse University 

Manley Field House 

1301 E. Colvin Street 

Syracuse, NY 13244 

(315) 443-8705 (O) 

Renee Baumgartner 

Senior Woman Administrator 

Syracuse University 

Manley Field House 

1301 E. Colvin Street 

Syracuse, NW 13244 

(315) 443-2561 (O) 
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UNIVERSITY OF VIRGINIA 

Carolyn M. Callahan 

Faculty Athletics Representative 

University of Virginia 

P.O. Box 400277 

Charlottesville, VA 22904 

(434) 924-0791 (O) 

Craig Littlepage 

Director of Athletics 

University of Virginia 

P.O. Box 400846 

Charlottesville, VA 22904 

(434) 982-5100 (O) 

Jane Miller 
Senior Woman Administrator 

University of Virginia 

P.O. Box 400846 

Charlottesville, VA 22904 

(434) 982-5152 (O) 

VIRGINIA POLYTECHNIC INSTITUTE & STATE UNIVERSITY 

Larry Killough 
Faculty Athletics Representative 

Virginia Polytechnic Institute 

& State University 

Jamerson Athletic Center (0502) 

Blacksburg, VA 24061 

(540) 231-6542 (O) 

Jim Weaver 
Director of Athletics 

Virginia Polytechnic Institute 

& State University 

Jamerson Athletic Center (0502) 

Blacksburg, VA 24061 

(540) 231-3977 (O) 

Sharon McCloskey 
Senior TVoman Administrator 

Virginia Polytechnic Institute 

& State University 

Jamerson Athletic Center (0502) 

Blacksburg, VA 24061 

(540) 231-8137 (0) 

WAKE FOREST UNIVERSITY 

Richard Carmichael 

Faculty Athletics Representative 

Wake Forest University 

Box 7388 

Winston-Salem, NC 27109-7388 

(336) 758-5357 (O) 

Ron Wellman 
Director of Athletics 
Wake Forest University 
P.O. Box 7265 
Winston-Salem, NC 27109 
(336) %8-5616 (O) 
( 

B arb ara Walker 

Senior TVoman Administrator 

Wake Forest University 

RO. Box 7265 

¼rinston-Salem, NC 27109 

(336) 758-5753 (O) 
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,¢CC12013-t4 ACC MEETINd SCHEDULE 

Council of Presidents ........................................................................................................................................ September 10-11, 2013 

Blacksburg, VA 

Fall (FAR, AD & SWA) ............................................................................................................................................. October 1-2, 2013 

North Carolina State University 

Raleigh, NC 

Legislative (FAR & S’WA) ......................................................................................................................................... D ecember 7, 2013 

Charlotte, NC 

Winter (FAR & AD) ............................................................................................................................................... January 30-31, 2014 

Lago Mar, Ft. Lauderdale, FL 

Associate/Assistant AD ............................................................................................................................................ February 12, 2014 

Greensboro, NC 

Senior %roman Administrators ................................................................................................................................. February 13, 2014 

Greensboro, NC 

CEO (CEO, FAR, AD & SWA) ....................................................................................................................................... March 7, 2014 

Greensboro, NC 

Legislative Teleconference (FAR, AD & SWA) .............................................................................................................. April 4, 2014 

10:30 a.m. - 12:00 p.m. 

Athletics Directors ...................................................................................................................................................... April 15-16, 2014 

Seni or %roman Administrators .................................................................................................................................. April 1 S- 16, 2014 

Faculty Athletics Representatives ................................................................................................................................... April 16, 2014 

Scholar-Athlete Banquet .................................................................................................................................................. April 16, 2014 

Greensboro, NC 

Spring (FAR, AD, SWA & Head MBB, WBB, FB Coaches) .................................................................................... May 12-1S, 2014 

Amelia Island, FL 
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Men’s and Women’s Cross Country 

November 1, 2013 

Beeson Park, Kernersville, NC 

(Hosted by Wake Forest University) 

Women’s Soccer 

November 8 & 10, 2013 

VCakeMed Soccer Park, Cary, NC 

Field Hockey 

November 7, 8 & 10, 2013 

Boston College 

Men’s Soccer 

November 15 & 17, 2017 

Maryland SoccerPlex, Germantown, MD 

Football 

December 7, 2013 

Bank of America Stadium, Charlotte, NC 

Women’s Swimming & Diving and Men’s Diving 

February 19-22, 2014 

Greensboro Aquatic Center 

Men’s Swimming 

February 26 - March 1, 2014 

Greensboro Aquatic Center 

Men’s and Women’s Indoor Track & Field 

February 27 - March 1, 2014 

Clemson University 

Women’s Basketball 

March 6-9, 2014 

Greensboro Coliseum Complex 

Wrestling 

March 8, 2014 

Virginia Polytechnic Institute & State University 

Men’s Basketball 

March 13-16, 2014 

Greensboro Coliseum Complex 

Men’s and Women’s Outdoor Track & Field 

April 17-19, 2014 

University of North Carolina 

Women’s Golf 

April 18-20, 2014 

Sedgefield Country Club, Greensboro, NC 

Men’s and Women’s Tennis 

April 23-27, 2014 

Cary Tennis Park, Cary, NC 

Women’s Lacrosse 

April 24, 25 & 27, 2014 

Boston College 

Men’s Golf 

April 25-27, 2014 

The Old North State Club at Uwharrie Point, 

New London, NC 

Men’s Lacrosse 

April 25 & 27, 2014 

PPL Park, Philadelphia, PA 

Softball 

May 8-10, 2014 

University of Maryland 

Rowing 

May 17, 2014 

Lake Hartwell (Hosted by Clemson University) 

Baseball 

May 20-25, 2014 

NewBridge Bank Park, Greensboro, NC 





ACCI MiSS/ON STA 7~EMENT 

~SS~ON STATEMENT 

ATLANTIC COAST 

CONFERENCE 

The Atlantic Coast Conference, through its member institutions, seeks 
to maximize the educational and athletic opportunities of its student- 
athletes while enriching their quality of life. It strives to do so by 
affording individuals equitable opportunity to pursue academic 
excellence and compete successfully at the highest level of 
intercollegiate athletics competition in a broad spectrum of sports and 
championships. The Conference will provide leadership in attaining 
these goals, by promoting diversity and mutual trust among its member 
institutions, in a spirit of fairness for all. It strongly adheres to the 
principles of integrity and sportsmanship, and supports the total 
development of the student-athlete and each member institution’s 
athletics departmental stafK with the intent of producing enlightened 
leadership for tomorrow. 



The attached 2013-14 Goals and Objectives as outlined in this document are the 

framework from which the Atlantic Coast Conference will work. As the Commissioner, it is 

incumbent upon me to provide leadership and purpose for the conference office staff to provide 

outstanding service and support to the 15 member institutions. 

The Atlantic Coast Conference is committed to supporting, assisting and enhancing the 

member institutions in the integration of athletics within the educational mission. This 

integration encompasses regular season and championship competition, student-athlete welfare, 

NCAA and ACC governance and compliance, budget and finance, communications, diversity 

and academic initiatives. The ACC is also committed to achieving excellence in conference-led 

initiatives and newly established goals in the core areas of conference championships, student- 

athlete welfare, communications and public relations, brand marketing, human resource 

personnel and diversity, fiscal management, information systems and technology, and conference 

office support operations. 

The 2013-14 Goals and Objectives represent historical core principals of purpose, on- 

going initiatives and new goals and objectives (highlighted in bold throughout the document) 

with benchmarks for achieving success at greater levels than ever before. The conference office 

will provide leadership to attain these goals and objectives, promoting diversity and mutual trust 

among its member institutions in the spirit of fairness for all. 



ATLANTIC COAST CONFERENCE 

Goals and Objectives 
2013-14 

John D. Swofford 
Commissioner 

Commissioner’s Initiatives: 

1) Integrate new schools into our culture of trust 

2) Finalize new ESPN agreement & mobilize channel discussions 

3) Complete Men’s Basketball Tournament site rotation & Football Championship Game 
site selection 

4) Settle on 15-member scheduling, championship & divisional issues 

5) Successfully iucorporate new staff structure & personnel iuto our daily operations, 
including completion of office expansion. 

ACC Champioushios and Student-Athlete Welfare: 

To provide the best possible environment and experience for student-athletes to compete and be 
successful in regular season and championship competition. In addition, to create a valued and safe 
environment with a strong comlnitment to sportsmanship and mutual respect toward coaches, 
teammates, opponents, administrators, officials and fans. 

OBJECTIVES: 

Olympic Sports 

Ensure a smooth transition for three (3) new member schools by effectively 
communicating Conference policies and procedures and by visiting each new member 
school to assess facilities and couduct orientation for Olympic sport coaches. 

Create consistency for schools’ long-term regular season schedules by producing multi- 
year conference baseball, softball, men’s and women’s tennis, men’s and women’s 
soccer and volleyball schedules based on opponent rotation length and exam schedule 
availability. 

Establish more uniformity in Olympic Sports officiating by exploring the possibility of 
an ACC-specific officiating website and hosting a Coordinators’ Summit to share best 
practices among Olympic Sports Coordinators. 

Produce championship events that are memorable for student-athletes and fans through 
the followiug means: 
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Football 

Host at least 200 kids for every Community Connections Outreach Event; 
Brand each site with impacfful signage and messaging; 
Research an Olympic Sports Legends Program that honors one former 
outstanding stndent-athlete in each sport each year; 

Administer fairly and equitably the ACC’s policies to govern ACC Football regular 
season competition through further development of operations protocol and procedures 
to place ACC at forefront among peer conferences in operational effectiveness and 
efficiency. 
Establish the ACC Championship Game among the premier collegiate conference 
championship events in the country by delivering delivering a first-in-class student- 
athlete/participant and fan experience. 

Secure the ACC’s position in the bowl structure as a continued leader in post-season 
play and finalize contracts with the Orange Bowl and the 11 non-College Football 
Playoff bowls to pro~4de a bowl experience for as many ACC bowl eligible teams 
possible given the ACC’s historical average total of bowl- eligible teams. 

Affirm the ACC as a leader nationally related to the discnssions regarding and possible 
solutions for long-term football issues. This includes, but is not limited to, the 
establishment of a working sub-committee on Football Player Safety and through that 
gronp establish an official ACC white paper and action plan. 

Produce by the end of January, 2014 a fair and equitable ACC football schedule that 
meets all contractual obligations. 

Men’s Basketball 

Finalize future Men’s Basketball Tournament site selections, including contracts and 
announcement of site rotation. 
Visit our 15 institutions in to discuss sportsmanship, game management, and officiating 
reviews. 
Complete an addendum to 2010-15 Men’s Basketball Tournament contract to address 
additional fifth day of competition. 

Solidify and implement plans for an additional tournament day (financial, operational 
and promotional). 
Build 12-yr Men’s Basketball schedule. 

~Vomen’s Basketball 

To foster open communication and effective relationships with the Head WBB Coaches 
and WBB Committee members through on-campus visits and monthly conversations 
with these groups. 

To reach an agreement with the Greensboro Coliseum to extend the ACC Women’s 
Basketball Tournament through 2020. 
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To develop a reasonable and effective marketing strategy for the 2014 ACC WBB 
Championship Game scheduled for 7:00 pm Sunday, March 9, 2014 and to integrate the 
Wednesday games into the tournament model. 

To fully integrate the DV Sport system on each campus and develop a strategy to 
ensure effective use. Ensure t Ensure that there is appropriate knowledge and 
familiarity with the system by the system managers and operators on each campus 
through on-site evaluations and communication before the start of the season. 

To plan and coordinate the Media Day to provide the season-long and tournament 
video needs for our television partners, tournament marketing, and 
conference/coliseum in-arena atmosphere. 

Student-Athlete Welfare 

Explore ways to increase promotion of student-athlete initiatives and activities on 
campuses. 

Assist institutions and student-athletes in developing student-athlete welfare best 
practices. This includes, but is not limited to, mental health resources, concussion 
resources and engaging appropriate groups in the national academic fraud discussion. 

Ongoing Initiatives 

To continue to support and assist the member institutions during regular season competition 
with clear communication of conference policies related to in-season competition, divisional 
play, non-traditional scheduling, and the preparation for post-season competition. 

To manage outstanding championship opportunities, specifically, site selections, facilities, 
format, tournament management, and post event evaluations. 

To promote the Atlantic and Coastal Divisions of regular season play in football and baseball 
and encourage the development of athletic rivalries between the two. 

To continue to effectively develop and implement a campaign that prominently emphasizes 
the ACC’s unique relationship with the Discover Orange Bowl as "Home of the ACC 
Champion" and its natural connection to our conference football championship game. 

To continue to respect the tradition of the ACC Men’s Basketball Tournament but to explore 
new" ideas to sell/distribute tickets and enhance the experience of the student-athletes and the 
fans (i.e., explore in-game entertainment options, fan "food court" concept between sessions) 

To ensure appropriate planning and interaction with member institutions marketing directors 
for support for marketing and branding ACC Women’s Basketball, including the ACC 
Women’s Basketball Tournament. 

To continue to manage student-athlete welfare initiatives efficiently and thoroughly; 
specifically, outstanding competition environments, student-athlete conference honors and 
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award nomination(s) and selection(s) in the areas of. sportsmanship, all-conference 
selections, all-academic honors selections, post-graduate scholarships, and internships. 
Additionally, to provide assistance to campuses for national award nominations. 

To maintain and enhance a commitment to the selection, development, training, retention and 
integrity of game officials in all sports within the Atlantic Coast Conference. This includes 
balancing and protecting the protocols for women’s basketball game officials to work their 
priority conferences and preparing for an increased number of conference games in 2013-14. 

To continue to encourage the Student Athlete Advisory Committee (SAAC) to truly be the 
voice for all ACC student-athletes and maintain an open line of communication between the 
student athletes and the conference office, focusing their efforts proactively on the 
conference championship experience and current topics impacting student-athlete ~velfare. 

To continue and improve participation in the ACC Community Connections outreach events 
at all Olympic Sports Championships with a central theme that will complement the branding 
and image of the conference’s commitment to academic and athletic excellence and good 
community citizenship. 

To explore possible future bids for NCAA Women’s Basketball Tournament regional games. 

NCAA and ACC Governance and Compliance: 

To continue to educate member institutions in understanding the NCAA and ACC governance 
process and the best way to effect positive change by engaging in the process. Further, to promote 
member institution engagement and leadership in the national governance and regulatory 
discussions. 

OBJECTIVES: 

Effective transition of compliance reviews to The Compliance Group by sending a staff 
member to each of the three reviews in the first year of the contract and seeking input 
from each school on the process. 

Evaluate and implement new rules education program for members using innovative 
and creative methods to disseminate information. 

Evaluate ways the department can use technology to increase efficiencies and reduce 
paper. This will include a review of the submission and recording-keeping for ACC 
waivers, NCAA waivers processed by the ACC and other compliance-related 
paperwork. 

Provide an opportunity for Senior Woman Administrators (SWAs) to share best 
practices for communication on campuses, hiring of coaches and defining the role of the 
SWA. 
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Ongoing Initiatives 

To continue to effectively promote the long-standing culture of the conference environment 
of trust and cooperation. 

To continue to work collectively as a conference to share "best practices" among member 
institutions related to compliance monitoring systems. 

To continue to communicate the NCAA legislative process, new rules implementation and 

future issues impacting institutions in all areas of NCAA and ACC governing matters. 

Specifically, to enhance communication among the Council of Presidents, Faculty Athletics 

Representatives, Directors of Athletics and Senior Woman Administrators on conference and 

national issues. 

To effectively monitor and influence national policy proposals and concepts in the NCAA 
legislative cycle and communicate with member institutions about potential impact. 

To create an environment that encourages ACC member institutions to engage proactively in 
the NCAA legislative process. 

To continue to track graduation rates and benchmark data, as well as assist institutions with 
retention initiatives. 

To schedule and run effective conference governance meetings, including annual business 
meetings. Further, continue the implementation of new and more efficient meeting materials 
collection and dissemination procedures. 

To continue the review of the ACC Manual for clarity and ease of use. 

Fiscal Management and Office Operations: 

To operate the conference office in a financially sound manner utilizing acceptable financial, 
accounting and audit practices to provide fiscal stability for the conference members. Require that 
the daily and annual management of the conference office and staff occur in a responsible, efficient, 
productive and fair environment. 

OB JE CTIVE S: 

Oversee and administer all revenue and expenses for the Conference, including 
the preparation of bndgets~ contracts, and financial policies. Specific interest in 
coordiuating new television reveuue aud bowl payment: schedules with member 
iustitutions and provide detailed revenue projections t~r the fi~ture. 

Assist the Commissioner and Senior Associate Commissioner for Football with 
finalizing contractual arrangements with the FedEx Orange Bowl and all other bowl 
partners beginning with the 2014-15 fiscal year. Work to modify the current bowl 
expense model for participating institutions by eliminating unsold tickets as part of 
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the school’s financial settleraent for bowls, as well as the ACC Football 
Championship game. 

Assist the Senior Associate Comraissiouers for Men and Women’s Basketball 
with RFP and contractual preparations as they relate to revenne and expenses 
associated with sites bidding on their respective Conference tournaments. 

Oversee the planning and construction of the ACC office building including the 
purchase and h~stallatiou of tech~ology needed to keep the Co~ffereuce at the 
forefront of collegiate conferences. 

Assist the University of Pittsburgh, Syracuse University, and the University of 
Notre Dame with a financial overview of theh° membership into the Conference. 
Conduct on-site visits to each institution ~o discuss C~nference business policies~ 
e~pense reimbursements~ and fim~re revenue projections. 

Complete work with the ad hoc committee studying regular season travel 

expe~ses and potential cost savings with scheduling Olympic sport events. 

Ongoing Initiatives 

To develop a plan with assistance by the Investment and Finance Comlnittee to allocate a 
working fund to assist in creating a subsidy to the conference office to be used in funding 
prepaid officiating payments in football, men’s and women’s basketball and select Olympic 
sports. 

To continue to assist and support each school with accurate financial forecasting, expense 
allocation, and accounting throughout the year. This includes, but is not limited to, providing 
an accurate timeline for operational and capital expenses and revenue throughout the year. 

To maximize annual revenue streams striving to increase actual revenues distributed back to 
member institutions, and to minimize expenses. Further, review how these revenue streams 
may assist with the on-going goal of improving the championship experience and selwices 
provided to the member institutions. 

To develop efficient financial models to operate championship events. 

To continue to review short and long term investments of the Conference with the Investment 
Subcommittee and to make changes as needed in the Conference Investment Policy. 

To fully utilize the Audit and Investment Sub-Committee(s) and the current Finance 
Committee to insure short and long term financial stability. In addition, to develop clear 
obj ectives for the Atlantic Coast Conference investment managers. 
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To continue the umbrella support of the ACC Inter-Institutional Academic Collaborative 
(ACCIAC) integrating and expanding the academic initiatives currently in place on member 
institution campuses. 

To continue the process to identify corporate naming rights and entities for the men’s and 
women’s basketball tournaments. 

To continually improve the office communication processes to member institutions and to the 
public interacting with the conference office through verbal, written, internet-based 
communication, video, branding and imaging techniques. 

Communications and Public Relations: 

To assure accuracy in media communication and integrity in the process of communicating the 
business and information of the conference work. To present a consistent image of the Atlantic 
Coast Conference to all constituents. 

OBJECTIVES: 

Develop and strategically utilize a comprehensive analytical system to track 
and evaluate the league’s coverage across all media platforms (print, television, 
radio digital and social) 

Effectively create/foster a cohesive department environment that utilizes the 
strengths of everyone to best communicate and position the league. 

Continue to seamlessly integrate Notre Dame, Pitt and Syracuse into the ACC 
throughout the 2013-14 academic year and create a plan to officially 
welcome/recognize Louisville’s entrance in the spring/summer of 2014. 

Seekout additional and uniqne opportunities to highlight and promote the ACC 
through our multimedia partners, most specifically ESPN, ACC Network and the 
ACC Digital Network. 

Create an ACC Communications Style Guidelines that comprehensively represent 
the league and its 15 member institutions. 

Ongoing Initiatives 

To manage the strategic and proactive Public Relations initiatives that will place our brand, 
schools, teams, coaches and student-athletes at the forefront of collegiate athletics. 

To increase visibility of the ACC tagline (A Tradition of Excellence...Then, Now and 
Always) and the cornerstones that run throughout the conference and its member institutions 
(balance of academics, athletics and integrity) into all appropriate areas. 
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To continue the high level of media information support to each institution and each sport, 
specifically in-season statistical updates, student-athlete awards of the week, regular season 
honors and chalnpionship event, media support. 

To stay committed to a conference-wide public relations campaign maintaining the strong 
ACC image and brand, both regionally and nationally. 

To maintain the high quality production of all print and electronic video material. 
Specifically, on-line media guides, championship programs, student-athlete features and 
television PSA’s on sportsmanship, ACC branding, the United Way campaign and the ACC 
Inter-Institutional Academic Collaborative (ACCIAC). 

To manage the changing environment of traditional media entities, (i.e. print media) and keep 
the conference current in use of new media forms and outlets. 

To continue to publicize the athletic and academic achievements of the student-athletes 
within the Atlantic Coast Conference and setting a standard for athletic!academic excellence. 

To continue the "SAAC in ACCtion" blog series with each campus SAAC group and have on 
conference website. 

To salute and commend the humanitarian and community outreach contributions made by 
Atlantic Coast Conference lnember institutions’ staff" and student athletes, as well as the 
conference office staff. 

Provide effective project management and oversight to our various broadcasting, 
sponsorship, and digital partners with an emphasis on a continual increase in live 
productions, overall coverage and exposure in each sport, and revenue generation. Further, 
collaborate with finance to establish a public relations plan to better communicate the 
positive attributes of the conference’s multimedia rights agreement. 

Systematically coordinate the development of a media influencer’s database and develop 
relationships with identified individuals. 

Brand Marketing: 

To effectively identify key consumer target audiences, understand each respective group and conduct 
marketing activities to build the fan base, profile and reputation of the Atlantic Coast Conference. 
Opportunities will be evaluated globally, nationally and regionally to align with the first-class 
academic and athletic institutions that comprise the ACC. 

OBJECTIVES: 

Develop, vet, and implement a new Brand Marketing Strategic Plan. 
Develop specific marketing plans for Football, Men’s Basketball, Women’s Basketball, 
and Olympic sports. 
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Engage a yet to be determined design firm to take a fresh look at the ACC logo and 
brand positioning. 
Develop a plan to utilize research in decision-making processes and metrics in the 
measurement process. 
Assess needs in key areas to create savings and/or efficiencies (when possible). This 
includes, but is not limited to, ticket sales, signage!branding, in-venue entertainment, 
and research. 

Ongoing Initiatives 

Effectively develop and enhance relationships with outside consultants that may assist in the 
development of branding strategies. 

Information Systems and Technology: 

To utilize and provide the most current technology available for efficient communication to all 

member institutions; thus, creating an environment for timely, concise transfer and management of 

information. 

OBJECTIVES: 

To continue to improve conference office information systems and the use of technology as it 
relates to conference business, budgeting, committee meeting minutes and data archiving. 

To streamline, improve and expand the technology available to member institutions to 
process paperwork and required forms in the conference office. 

To constantly monitor new opportunities to better serve member institutions and to improve 
office efficiencies and time savings through video and non-traditional media (e.g., intemet 
opportunities, social media, video conferencing and Smartphone technology). 

To empower conference office staff to utilize technology to the capabilities currently 
available. 

To continue to develop strategies to effectively utilize current communications technologies 
to build interest in conference sports and grow data base of fans. Specifically, in women’s 
basketball build interest in and momentum for the women’s basketball tournament. 

Human Resources and Professional Development: 

To maintain an environment of equal opportunily, supporting diversily 
developlnent. 

OBJECTIN~ES: 

To actively pursue women and minorities within the conference 
institutions for all levels of staff responsibility,. 

and professional 

office and at member 
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To appoint committees within the conference that include diversity and is fairly 
representative of gender, ethnicity, institutional membership and position. 

To assist member institutions in the commitment to diversity by nominating women and 
minorities for staffposition openings. 

To foster an environment of professional growth for the Directors of Athletics, Faculty 
Athletics Representatives, and Senior Woman Administrators. In addition, to encourage and 
support appropriate professional educational opportunities for institutional administrators and 
conference office staff. 

To continue to initiate open and meaningful dialogue on national issues between senior 
leadership of the Atlantic Coast Conference, coaches groups and student-athletes, in their 
individual and/or collective areas of expertise. 

To continue the development of HR best practices within the ACC office. 

11 of 1 1 



AT~NTIC COAST CONFERENCE~ Organ~izational Cha~-: 201:3~2014 



Job De cripti 



Commissioner’s Office 



Cecelia DiAmico 
Atlantic Coast Conference 

Executive Assistant to the Commissioner 

RESPONSIBILITIES: 

Provide administrative support for Commissioner 

Screen all calls for the Commissioner 

Open, scan and organize mail for the Commissioner 
a. iRoute letters which should be passed on 

b. Answer unsolicited job seeking letters/resumes for Commissioner’s 
signature 

Transcribe dictation 

Maintain electronic calendar for Commissioner 

Schedule staff meetings 

Schedule appointments for Commissioner with staff 

Schedule appointments for Commissioner with outside parties 

Schedule travel for Commissioner 

Assist with ACC meeting planning (intra office as well as meeting site personnel) 

Assist in planning for the Council of Presidents meeting 

Maintain minute books 

Maintain files 

Maintain database for Thanksgiving cards, Christmas cards, and Open House invitation list 

Coordinate Commissioner’s hosting of dinners, outings and entertainment events. 

Coordinate Thanksgiving card mailing 

Coordinate annual Christmas Open House 

Coordinate Christmas gifts 

Coordinate Christmas card mailing 

Coordinate periodic staff" luncheons 

Perform other duties as assigned by the Commissioner 



Administration 

& Finance 



Jeff Elliott 
Atlantic Coast Conference 

Sr. Associate Commissioner/Finance & Administration 

RESPONSIBILITIES: 

A&ninister financial affairs of the Conference office, including approval of contracts~ 

Prepare and manage the ammal operating budget. 

Monitor all aspects of Conference finmacial policies and procedures. 

Mmaage mad monitor financial returns of Conference invested assets. 

Oversee the ammal financial distributions to member institutions. 

Serve as financial liaison to Athletic Financial Officers at Ace member institutions. 

Serve as liaison to Conference Athletic Directors mad Ticket Managers. 

Serve as staff liaison to Conference Finance, Investment and Audit Committees. 

Negotiate and contract [br medical and lifiz insurance benefits for Conference staff. 

Pursue and research new revenue opportunities for Conference. 

Develop new revenue distribution model based on future TV contract payment dates. 

Provide future revenue projections to member institutions. 

Coordinate all financial matters between the Conference and NCAA. 

Prepare and submit NCAA grant applications and copyright royalty logs. 

Assist Commissioner and staff win any financial related matter. 

Assistant Commissioner in contract negotiations with any third part?" entity. 

Participate in annual budget discussions and approval with the Orange Bowl staff. 

Oversee Conference technology efforts. 

Assist in strategic planning for the Conference. 

Assist win contractual and financial matters with ACC Properties. 

Maintain thorough knowledge of all contracts. 

Coordinate logistics of all oftScial :meetings of the Conference. 

Coordinate work of Finance, Audit and Investment Committees. 

Oversee the design, planning, and construction phases of Ace office building expansion project. 

Oversee the operations and logistics of the Conference office building. 

Oversee Conference dealer car progrmn for staff. 

Perfbrm other duties assigned by the Commissione:r. 



Lynne M Herndon 
Atlantic Coast Conference 

Director of Business Operations 

RE SPONSILITIE S: 

Assist Sr. Associate Commissioner Finance/Administration with administering the financial affair of 
the Conference. 

Maintain all accouming (kmctions, such as accounts payable, accounts receivable, bm~k deposits, 
pe~" cash, bm~k account reconciliations (7 accounts), investment account thin Morgan St~ley 
Smith Barney (7 accounts), Amegy Bank (Payogl)), monthly payroll info~ation to payroll 
processing company, general ledger maintenm~ce, monthly journal entries, month-end closings, 
financial repo~:s and sign checks. 

Maintain 7 separate companies within the ACC: Atlantic Coast Conference Ma~ Accoum, Men’s 
Basketball Tournament, Women’s Basketball, Post Graduate Account, Thacker Account, Football 
Championship a~d Payroll. 

Prepare the planning of the annual financial audit, including preparation of prelimina~- audit letters 
~d schedules. 

Prepare and complete year-end journal entries and closings. NCAA Gram repoamg. Work with 
Auditors on year-end financials. 

Prepare the semi-annual and annual budget reposing process. 

Prepare December, Februao’. June & September distributions sent to member institutions. 

Prep~e the final preparation and reconciliation of all disWibutions. 

Assist wifl~ contract ~newals on medical insurance, building or oilier contracts as needed. 

P~pam Sales & Use Tax :filings & semi-annual refkmd filings. 

Prepare Withholding Tax qua~erly filings on all contract labor personnel. 

All payables (invoices) reviewed and coded from all cost cemers. 

P~pam and distribute N1 I099s to co~tract labor personnel. 

Conduct sNa~ calculations on all employees t~r dealer auto use, insurm~ce, membership dues, etc. 
included on W-2s. 

Maintain personnel :files for Conference employees relative to payroll. Set up new employee 
files/payroll. Calculate retirement contributions and mpo~ to TIAA-CREF (monthly). 

Reconcile and distribute NI expenses submitted to Conference for reimbursement by staff and 
school administrators. 

Assist in pmparat:ion of annuN Conference Operating Budget and mt up budget repo~:s for 
Associate Commissioners. 

Repoa any requested information to Fin~ce Committee, Audit~ Executive & Investment Commi~ees. 

Prepare Treasurer’s Repo~ and Proposed Budget for Executive Committee and Proposed Budget: 
to Audit and Finance Committee. 

~Pertbrm various operation t~nctions pertmning to Ne Con[~rence of[~ce. 

Perform other duties as assigned by the St. Associa*e Commissioner Fiuauco~Administration. 



Christina L. Tracey 
Atlantic Coast Conference 
Director of Information 

Technology 

"][’he Director of Information Technology has overall responsibility for ~mnaging the tectmology resm~rces of the 
Atlantic Coast ConR:rence. This individual continx~Nly assesses ~he needs of lhe ACC stai~\ and makes sure that 
they are provided with the hardware, software, interconnectivily, and traini~g to meet those needs. On a~ 
ongoing basis, the Director identifies areas in the ACC’s daily operations teat can be made more efficiem by 
taking advantage of available computer 

More specific responsibilities are to: 

Provide end-user tech~fical st~pport to ACC stall" to ensure that their hardware/software is 
functioning properb’. Manage warranty hardware repairs with appropriate vendors. 

Administer the ACC network se~wers (Windows Server 200% 

Identig, staff members’ computer training needs and provide or obtain training "to meet those needs. 

Provide data umnagement services, i~cluding the arclfive and backup of data. 

Provide and implement endpoint protection to minimize security risks from virus, malwarc, 
and spangphishing messages. 

Successfully ma~mge tim infommtion technology budget. 

Man.age all purchases of computer hadware, software, and related technology in order to ensure 
quality of merctmndise, compatibility of pro&~cls, and meaningflfl costs. 

Manage mainmnance agreements and software licenses for ACC hardware and software to ensure 
complia~ce. Provide software audil i~fformation to vendors when requested. 

DocumeN all infornmfion regarding the ACC’s computer systems. Develop and maintain a hardware 
and software inv’ento~~. 

Develop and impleme~t technology policies and procedures for tl~e ACC s~aff., including hardware 
and software standards. 

Develop and implement a hardware and soflwarc upgrade plan. Update operafi~g systems, hardware. 
and software to stay cu~ent with industu standards. 

Keep abreast of c~m’ent technology trends, identil~dng emerging technology and products that wo~fid 
be beneficial to tl~e ACC’s t~bnoloD~plan. 

Ad~NNster hosted e-umil (Microsoft Exc~nge), aud act as poim of contact *ibr technical suppo~. 

Perform all web site ad~NNstrafion duties for the intranet.theacc.org web site (Sharepoin0. 

Provide remote access (VPN. mmole desktop) for mobile compmer users 

Act as the techNcal poinI of contact :~br the pumhase~ implementation., and support of wireless device~ 
(sma~phones and tablets). 

Negotiate and manage lease agreement lbr office telephone sm~ice and equipment, and act as poin~ of 
contact lbr technical suppmt. 

Negotiae and ma~mge 1 ease agreement for office Intemet aud hosted fimwa~k and act as poim of contact 
for tech~ficN support. 

Negotiate and ~mge lease agreements f~r office multi~mction devices (copiersL aud act as point 
of contact tbr ~ectmical support lbr these devices. 

Provide tectmical snppo~ f~r access congol wstem and act as tectmical point of contact. 

Adm~nisler o~li~m FedEx accotm~s lbr of[~ce staff and act as poinl of contact for ~echnical support. 

Negotiate and ma~mge lease agrceme,~s for postal equipmem, and act as point of co~rmct for lecbnical 
st~ppo~ for these devices~ 



Emily Wat|dns 

Atlantic Coast C~nferc~ce 
Office Coordinator]Desktop Pub|ishh~g 

OFFICE COORDINATOR RESPONSIBILITIES: 

Operate telephone switchboard to answer, screen and fo~a~’ard calls, provide information and take 
messages. 

Welcome and direct visitors to appropriate staft members. 

Maintain and operNe security system. 

Maintain database of institutional personnel for general office use and distribution. 

Process mail and shipping deliveries. 

Order office supplies. 

Assist Senior Associate CommissioneriCFO in the selection and purchase of Nmiture and fixture orders 
for fl~e ACC. 

Assist Se~ior Associate Commissioner/CFO in super~ising janitorial staff. 

Maintain office schedule for teleconferences, meetings a~d vehicle reservations. 

Mmntmn front desk coverage schedule for coordinators, interns and temporaD, receptionists. 

Communicate maintenance problems to appropriate vendors. 

Maintain kitchen area~ re-stocking beverages and loading/unloading dishwasher. 

Assist: other staffmembers with preparation for Conference meetings as necessa~, (ie. preparation o:~" 
notebooks, mailing labels and name badges). 

Perform other duties as assigned by Senior Associate Commissioner/CFO. 

DESKTOP PUBLISttING RESPONSIBILITIES: 

Edit ACC Olympic Sports Record Book that contains the official statistical histo~~ for 19 of the 
Conference’s 25 sports. 

Edit and design the Men’s Basketball Tournament Record Book. 

Design and order office stationeo~, business cards and lk~lderso 

Design ~naterial s as requested by ACC staff ~nembers whe~ necessa.~’. 



Susan Anthony 
Atlantic Coast Conference 

Coordinator for Business & Finance 

RESPONSIIBILITIES: 

Process Accounts Payables - input payables, print cheeks, ohtain appropriate signatures on checks 
and mail maintain files, record figures on registers for WBB, MBB, FB ChaJnpionship & Main 
checking accounts. 

Preparation of correspondence, input payables, print checks, obtains appropriate signatures and mail 
distributions to member institutions. 

Assist vendors, school administrators, and staff regarding payments; communicate with bank when 
research is needed and stop-payments need to be issued 

Coordinate Conference and Committee Meetings -Fall, Winter, April and May Conference meetings; 
annually or as needed, Athletic Financial Officers, Finance, Audit, and Investment Committees. 

Pro-meeting Planning & Preparation -draft: remindersiinvitations~ enclosures inclusive of 
"response" sheets, directions, and forward to Sports Systems; coordinate menus, meeting and 
sleeping rooms; drafl ADs and committee agendas; meeting with hotel conference 
manager(s). 

Meeting Execution -record meeting, draft minutes when requested for Athletic Financial 
Officers, Finance, Audit and Investment: Committee meetings; on-site staff contact. 

o Post-meeting fbllo~v-up -meeting with hotel manager; respond to questionnaires/surveys. 

Maintain and coordinate with insurer the ACC drivers’ list. 

Maintain ACC o£lSce vans. 

Maintain information and insurance on ACC dealer cars. 

Coordinate distribution o:~" dealer car tickets for football championship game, men*s and women’s 
basketball tournament and baseball tournament. 

Assist St. Associate Commissioner with Dealer Car Program. 

Annually prepare conference meeting calendar. 

Maintain files-vendors’ payables~ meeting, contract files. 

Prepare for annual audit:, assist auditors as needed during audit. 

Schedule budget appointments for St. Associate CommissioneriCFO and Director of Business 
Finance with stN’f. 

Assist with input of NCAA Grant Report and coordinate the input and submission of the 
Copyright Log. 

Mailing and preparation of invoices for vm’ious game tickets. 

Provide back-up to Office CoordinatoriDesktop Publishing. 

Provide administrative support to St. Associate Commissioner and Director of Business Finance as 
requested/assigned. 



Brand Marketing 



Tim Lynde 
Atlantic Coast Conference 

Senior Associate Commissioner for Brand Marketing 

Responsibilities: 

Brand Marketing 
¯ Develop annual ACC marketing strategic plan; 

,, Develop annual ACC marketing plan for media broadcast initiatives during football and men’s 

and women’s basketball televised games; 

Develop marketing plans for ACC iFootball Championship Game and ACC Men’s and Women’s 

Basketball Tournaments; 
¯ Develop bowl marketing campaign for broadcast platforms; 
~ Work in conjunction with the individual departments to effectively market each sport as it relates 

to the regular season and ACC Championship; 
~ Oversee annual departmental budget; 
o Coordinate the appropriate use of all ACC marks including the ACC logo and ACC seal; 
¯ Maintain the ACC’s Brand and Style Guidelines; 
~ Maintain and further implement the creation of the ACC Facility and Uniform Branding 

Guidelines; 
~ Utilize information gained from the ACC’s Brand Health Analysis done by ESPN Research; 
¯ Continue to grow the databases used to provide messaging to media, administrators, partners and 

fans; 

Coordinate with Raycom on branding initiatives available through the Corporate Champion 

program; 
Coordinate with ESPN, Raycom and Silver Chalice on branding initiatives on the platforms 

available through the league’s partnerships; 

Pursue ACC branding opportunities with the league’s member institutions by utilizing platforms 

they control (e.g., in stadium/arena, website, programs, releases); 

Coordinate the production of publication ads and corresponding editorial content produced for the 

conference office; 

Coordinate and manage all ACC championship programs. Collaborate with the 

PRiCommunications staff on the development of editorial content; 

o Work with CLC, Gear for Sports and Under Armour as it relates to the use of ACC marks; and 

Assist in the creation and execution of all in-stadium and in-arena branding at all ACC 

Chan~pionships. 

Miscellaneous 
~ Serve as staff liaison to ACC Marketing Directors; 
¯ Serve as staff liaison to ACC Properties; 
~ Serve as staff liaison to ACC Hall of Champions; and 
o Perform other duties as assigned by the Commissioner. 



Ken Marra 
Atlantic Coast Conference 

Assistant Director, Marketing 

Responsibilities: 
Assist the Senior Associate Commissioner, Brand Marketing in implementing the ACC marketing 
strategic plan 

Coordinate event elements, both season-long and chaxnpionship-specific for the ACC Football 
Chmnpionship Game, Men’s and Women’s Basketball Tournaments, Baseball Championship and 
various FanFest events, including mascots, in-arena entertaimnent, music playlists and PA books 

Initiate and implement marketing initiatives including but not limited to Corporate Champions, ticket 
sales and events 

Coordinate initiatives and distribute information to ACC Marketing Directors 

Create and implement ACC branding initiatives on campuses, specifically ACC Days, ACC 
Sportsmanship Awareness Week and ACC Military Appreciation Days 

Manage all ACC game publications, including gmne programs for ACC Football Chmnpionship 
Game, Men’s and Women’s Basketball Tournaments, Baseball Championship and other publications 
for Olympic Sport championships 

Assist in developing a strategic plan for the utilization of social media platforms (Facebook, Twitter, 
Pinterest, YouTube) 

Maintain and grow databases used to provide messaging to media, administrators, partners and fans 

Assist ~vith the coordination of the ad creation and graphical elements for promotion of the ACC 

Manage off-site creative concept development and graphic design including coordination of weekly e- 
blasts (league, sport specific, television, etc.) 

Oversee volunteer intern opportunities 

Liaison ~vith CLC and Gear for Sports for conference licensing initiatives 

Perform other duties as assigned by the Commissioner and the Senior Associate Commissioner, Brand 
Marketing 



Kate Kuzma 
Atlantic Coast Conference 

Brand Marketing Internship 

Responsibilities: 

Assist in the implementation of the ACC’s Brand Marketing strategic plan 

Pursue ACC branding opportunities with the league’s 15-member institutions by utilizing 

platforms they control (e.g., website, programs, videoboards, etc.) 

Manage the daily schedule for graphic designer 

Oversee production schedule for print collateral and other premium items 

Oversee the production of programs and print materials for ACC Championships 

including ads and editorial content 

Update run-of-show/game scripts for ACC Championships and attend the events to 

manage on-site implementation of script 

Assist in the development of master plan for all databases used to provide messaging to 

media, administrators, partners and fans 

Assist in organizing and implementing signage at all ACC Championships 

Work directly with championship administrators as primal5T marketing liaison for several 

ACC Championships 

Assist in the research and development of various marketing initiatives 

Work with CLC to manage approvals of licensed merchandise and artwork submissions 

Maintain and update various elements in the ACC Hall of Champions including videos, 

photos, memorabilia, ACC and National Champions banners 

Assist in coordination of administration and event elements including mascots, in-arena 

entertainment, music playlists, PA books and FedEx shipments 

Perform other duties as assigned by the Commissioner and the Senior Associate 

Commissioner, Brand Marketing 



Ch pio hip 



Kris W. Pierce 
Atlantic Coast Conference 

Senior Associate Commissioner of Championships/SWA 

OVERALL RESPONSIBILITIES: 
Oversee the regular-season administration and event management of Championships for 
all 23 Olympic sports 

o Serve as the Conference’s Senior Woman Administrator (SWA) and coordinate all SWA 
meetings and events on behalf of the Conference. 
Conduct sport committee meetings to include agenda preparation, coordination of 
meeting materials and communication with chair, vice chair and committee members. 
Present legislative proposals from those committees to the appropriate conference 
administration bodies. 

¯ Manage the operating budget for all Olympic Sports and reconcile all requests for team 
reimbursements from Championship events. 

¯ Enforce the ACC Sportsmanlike Policy and recommend action to Commissioner as it 
relates to conduct during regular season and ACC Championship events. 
Supervise the Championships department including the Assistant Commissioner, 
Director, Assistant Director and Futures Intern. 

REGULAR SEASON: 
Oversee regular season scheduling in selected Olympic Sports to include: baseball, 
men’s soccer, women’s soccer, softball, men’s tennis, women’s tennis, field hockey and 
volleyball. 
Oversee the Olympic Sports officiating programs, including regular season assignments, 
payment and evaluation through contracted Supervisors for baseball, field hockey, 
volleyball, men’s and women’s soccer, wrestling, women’s tennis, softball and baseball. 
Work in conjunction with Assistant Commissioner of Multimedia to communicate 
television selections for all Olympic Sports. 
Communicate regular season policies and procedures for all Olympic Sports through the 
production of regular season policy and procedure guides. 

CHAMPIONSHIPS: 
Work directly with host institutions and neutral sites in preparing for the overall 
management of men’s and women’s Conference championships. On a daily basis, 
communicate and assist host institutions and neutral sites with preparation of respective 
championship manuals, facility plans, marketing plans, budgets, officials, entry forms, 
signage, clinics, awards, media, television, participant gifts, programs, merchandise, 
hospitality and corporate involvement. 
Research and evaluate neutral championship sites as requested by sport committees. 
Complete requests from the NCAA (surveys, request for bids, applications for automatic 
qualification and documentation for remuneration of various conference activities, etc.) 

OTHER DUTIES: 
~ Serve as staff liaison to the Equity Committee. 
¯ Supervise the Awards program to include management of awards process through the 

Awards Committee along with the design, creation, ordering and receiving of all 

conference awards. 
¯ Serve as secondaw liaison to Sportsmanship Committees and Head Athletic Trainers 

service group. 

¯ Serve as a team liaison at the Dr Pepper ACC Football Chmnpionship. 
¯ Perform other duties as assigned by the Commissioner. 



RESPONSIBILITIES: 

Lee Butler 
Atlantic Coast Conference 

Assistant Commissioner of Championships 

O 

O 

0 

0 

0 

Collaborate with the Senior Associate Commissioner of ChampionshipsiSWA to manage 
regular-season administration and event management of championships for designated 
Olympic sports (field hockey, men’s soccer, wrestling, fencing, men’s tennis, women’s 
tennis, softball and rowing). 

Work directly with host institutions and neutral sites in preparing for the overall 
management of men’s and women’s Conference championships. On a daily basis, 
communicate and assist host institutions and neutral sites with preparation of respective 
championship manuals, facility plans, marketing plans, budgets, officials, entry forms, 
signage, clinics, awards, participant gifts, programs, merchandise, hospitality and 
corporate involvement. 

Research and evaluate neutral championship sites as requested by sport committees. 

Serve as the Conference On-Site Liaison for Championship events and ensure a positive 
championship experience for student-athletes, coaches and fans. 

Reconcile all championship budgets and team reimbursements for supervised sports. 

Administer the awards program at championship events. 

Fulfill contracts as related to participant gifts and assist the Championships Intern in all 
elements of its completion. 

Preside over supervised sports’ committee meetings and present legislative proposals 
from those committees to the appropriate conference administration bodies. 

Produce regular season schedules for field hockey, men’s soccer, softball, men’s tennis, 
and women’s tennis. 

Communicate regular season policies and procedures for supervised sports. 

Produce, in conjunction with the Championships intern, regular season policy and 
procedures guides for field hockey, men’s soccer, men’s tennis, women’s tennis, and 
softball. 

Manage the regular season and championship officiating programs through contracted 
Supervisors for field hockey, men’s soccer, wrestling, women’s tennis, and softball. 

Assist ~vith supervision and professional development of the Championships Intern 
through continued discussion and practical experience at championship events. 

Complete requests from the NCAA and assigned by Senior Associate Commissioner of 
Championships/SWA (surveys, request for bids, applications for automatic qualification 
and documentation for remuneration of various conference activities, etc.). 

Serve as staff liai son to the Head Athletic Trainers service group. 

Assist in the supervision of team check-in at the Men’s Basketball Tournament. 

Serve as a team liaison at the Dr Pepper ACC Football Championship. 

Other duties as assigned by the Commissioner and/or the Senior Associate Commissioner 
of Championships/SWA. 



Donald Moore 
Atlantic Coast Conference 
Director of Championships 

Regular Season Management 
Manage designated Olympic Sports’ (volleyball, swimming and diving, men’s and 
women’s golf and 1hen’s lacrosse) regular season administration through communication 
and interpretation of Conference policies and procedures. 

o Produce schedules for intra-conference competition for volleyball. 
o Enforce sportsmanship policy and recommend potential Conference action to Senior 

Associate Commissioner of Championships. 
~ Produce regular season game management manuals for volleyball and men’s lacrosse. 
~ Manage the Olympic Sports Officiating responsibilities, including but not limited to 

1. Coordinating the assignments with the officials’ coordinators, Arbiter, and the 
member institutions; 

2. Ensuring accurate and timely administration with PAYOGFIE, the member 
institutions, and the officials; 

3. Coordinating all legal documentation regarding employment for independent 
contractors with the conference office and the member institutions; 

4. Producing the Annual Olympic Sports Officiating Report for the ACC 
Officiating Committee and the Senior Woman Administrators. 

Oversee the Olympic Sport video sharing system with Dragonfly/Film Exchange 
Network /iData Proj ect. 

Championships Management 
Manage various Olympic Sport Championships by working directly with the institutions 
or host sites to oversee the overall management of the chalnpionship. 

o Provide on-site assistance to the officials at all championships in attendance. 
o Assist with administration of Championship events as needed, which may include 

administrative support at neutral sites or at campus sites which may include the 
preparation of championship materials, facility plans, marketing plans, signage, clinics, 
lnerchandise, hospitality and corporate involvement. 
Coordinate the Championship awards for all Olympic Sports’ Championships. 

o Assist with gathering research and evaluating neutral championship sites as requested. 

Other 
Manage the Awards Program working directly with Jostens to design, create, ship and 
receive all Conference Awards as well as serving as the conference liaison to the Awards 
Committee; 
Serve as the Olympic Sports equipment liaison including but not limited to lnanaging the 
championship participant gifts and ordering, organizing, and categorization of all 
championship gear. 
Preside over supervised sports’ committee meetings and present legislative proposals 
from those committee meetings to the appropriate conference administration bodies. 
Assist with all document preparation (Conference Colnparisons, Recommendations, 
Policy Changes) for Conference Business Meetings. 
Complete requests from the NCAA as assigned by Senior Associate Commissioner of 
Championships. 
Assist with the supervision of the Chmnpionships Intern. 
Assist in the supelwision oftealn check-in at the Men’s Basketball Tournament. 
Serve as the stadium/field/logistics liaison at the iDr Pepper ACC Football Championship. 
Perform other duties as assigned by the Commissioner and the Associate Commissioner 
for Championships. 



TBD 
Atlantic Coast Conference 

Assistant Director of Championships 

Regular Season Management 
Assist and/or manage designated Olympic Sports’ (cross country’, indoor and outdoor 
track and field, women’s lacrosse) regular season administration through communication 
and interpretation of Conference policies and procedures 

* Produce schedules for intra-conference competition for designated sports upon request. 
~ Enforce sportsmanship policy and recommend potential Conference action to Senior 

Associate Colnlnissioner of Championships 
o Produce regular season game management manuals for designated sports. 
o Lead discussion and follow-through with recommendations of designated Olympic 

Sports’ committees. 

Championships Management 

Manage various Olympic Sport Championships by working directly ,vith the institutions 

or host sites to oversee the overall management of the championship. 
¯ Provide on-site assistance to the officials at all championships in attendance. 
¯ Assist with administration of Championship events as needed, which may include 

administrative support at neutral sites or at campus sites which may include the 

preparation of championship materials, facility plans, marketing plans, signage, clinics, 

merchandise, hospitality and corporate involvement. 

Coordinate the ACC Community Connections events for all Olympic Sports’ 

Chan~pionships. 

Develop, coordinate and foster alumni interest in ACC Championships, including but not 

limited to: ACC Olympic Sport Legends Program and alumni reunions. 

Manage the coordination of all marketing needs at all Championship events including all 

graphic, advertising, video and promotional needs. 

Other 
Assist with the scheduling of sports’ committee meetings and/or conference calls 
Assist in the preparation of meeting materials for in-person meetings and conference calls 
with sports’ committees, Senior Woman Administrators’ meetings, and staff meetings as 
directed 
Record, edit and produce official minutes froln the Senior Woman Adlninistrators’ 
meetings, as well as produce the ~vritten report provided to the Athletics Directors at each 
governance meeting 
Assist with the compilation and presentation of all sport committee recommendations in 
the Olympic Sports Committee Report 
Assist with all document preparation (Conference Comparisons, Recommendations, 
Policy Changes) for Conference Business iMeetings 
Coordinate all national award duties such as NCAA Woman of the Year. 
Complete requests from the NCAA as assigned by Senior Associate Commissioner of 
Championships 
Assist with the supervision of the Championships Intern 
Perform other duties as assigned by the Commissioner and the Senior Associate 
Commissioner for Championships 



Jennie Barrett 
Atlantic Coast Conference 

Coordinator, Championships 

RESPONSIBILITIES: 

Assist the Senior Associate Commissioner of Championships and Senior Woman 
Administrator, Assistant Commissioner of Championships and the Director of 
Championship and Assistant Director of Championships in the planning and 
administration of ACC Olympic Sports’ Championships. 

Prepare and submit the NCAA Automatic Qualification forms for Olympic Sports 
electronically to the NCAA office. 

Prepare the Certification of Participation and Sponsorship Forms for the institutions to 
complete and compile the same. 

Prepare the Request for Certificate of Insurance forms for neutral site championships 
and file the same with the insurance company. 

Negotiate hotel room rates and secure hotel rooms and/or lodging for Olympic Sports 
championships for ACC staff, chairpersons and officials. 

Organize and maintain, preserve and provide access to championships’ documents, 
contracts, invoices, purchases orders, letter of agreements and hotel contracts in an 
effective and efficient manner. 

Maintain and update the championships departmental budget spreadsheets. 

Track and calculate Championships Team Reimbursements for Olympic Sports’ 
championships and monitor championships department’s monthly financial results on 
the ABS system. 

Schedule Olympic Sports’ committees meetings and teleconference calls and coordinate 
luncheons for all Olympic Sports’ committees meetings. 

Coordinate meals for the VIP suites and student-athlete’s hospitality tents and purchase 
snacks for the same at various ACC Championships. 

Coordinate receipt and distribution of all Olympic Sport Championship credentials. 

Serve as backup receptionist during specified lunch hour times and backup operator 
with regards to the office building security system using the TalkMaster system. 

Perform other duties as assigned by the Senior Associate Commissioner of 
Championships and Senior Woman Administrators, Assistant Commissioner of 
Championships and the Directors of Championships. 



RESPONSIBILITIES: 

Alex Fraser 
Atlantic Coast Conference 

Futures Championships Intern 

Assist the ACC Senior Associate Commissioner, Assistant Commissioner, Director and 
Assistant Director of Championships in the planning and administration of 22 ACC 
Olympic Sports Championships in the following areas: 

Preparing and updating championship manuals 
Producing all neutral site credentials and parking passes 
Coordinating site logistics such as hospitality, signage, awards and various other 
duties particular to each championship 
Preparing officials and medical staff information 
Communicating with host institutional personnel/neutral site staff 
Summarizing and filing post-championship surveys 
Organizing, sorting, packaging and delivering all Championship gifts 
Assist with the planning and execution of marketing and promotional activities 

Prepare supplemental material for conference sport committee meetings, as well as 
produce and distribute minutes from these meetings. 
Assist in the preparation of the Sport Committee Report and supplemental documents. 
Assist with the research, organization, and charting of information for future ACC 
Championship endeavors and projects. 
Serve as the primary ACC contact to various vendors of championship participant gifts 
and equipment (prepare charts with contact and shipping information). 
Provide championship and campus information for the official Atlantic Coast Conference 
website, www.theACC, com. 
Assist with the preparation of regular season policies and procedures guides. 
Update and maintain the Sportsmanship Incident Chart for all Olympic Sports. 
Travel to all Olympic Sport championships and assist in various capacities. 
Package necessary equipment and signage for use at the Championships. 
Oversee inventor}, of championship equipment. 
Other duties as assigned by the Commissioner, Senior Associate Commissioner of 
Championships, Director of Championships, Assistant Director of Championships and/or 
the Coordinator of Championships. 



Compliance & Gove 
Student-Athlete Progra 

ce, 

and Human Resources 



Brad Hostetter 
Atlantic Coast Conference 

Senior Associate Commissioner for Governance & Compliance and Human Resources 

RESPONSIBILITIES: 
Oversee the daily management and supervision of the conference’s compliance, governance and student-athlete 
programs areas. 
Manage and coordinate the conference office Human Resources functions. Includes non-monetary staff benefits 
(e.g., health, dental, vision and retirement programs), new employee orientation, annual updating of conference 
staff manual, etc. 
Serve as the Commissioner’s liaison with the Faculty Athletic Representatives. Assist the Commissioner with the 
meetings of the ACC Council of Presidents. 
Coordinate the development of the agendas for all conference business meetings of the Faculty Athletic 
Representative, Athletic Directors and Senior Woman Administrators. Includes preparation for the meetings and 
minutes, maintaining official records and tracking on issues that need additional follow-up. 

~ Assist the Commissioner in the preparation of the strategic plan for the conference office. 
¯ Assemble and distribute educational and informational materials to member institution’s regarding current NCAA 

and ACC legislation and procedures. 
Participate in regularly scheduled campus visits involving coaching staffs, athletic department staff and related 
institutional staff (e.g., admissions, financial aid and registrars offices) to discuss legislative, compliance and 
enforcement issues. 

¯ Report to Commissioner, Chief Executive Officers, Faculty Representatives, Athletics Directors important 
legislative, compliance and enforcement issues and procedures. 

~ Supervise and train Assistant Commissioner for Compliance and Governance, Director of Student-Athlete 
Programs and Compliance, Director of Compliance and Coordinator of Compliance, Governance, Student-Athlete 
Progrmns and Human Resources. 
Research and provide interpretations of NCAA and ACC legislation to member institutions, media, parents and 
student-athletes. 

~ Facilitate inter- and mtra-conference discussions regarding proposed NCAA legislation. 
o Draft and submit conference-sponsored legislative proposals to the NCAA. 
¯ Analyze proposed NCAA legislation to encourage dialogue and facilitate education for revie~v by the Conference. 
~ Oversee the updating of the ACCManual annually. 
¯ Assist in evaluation, analysis, and final resolution of alleged NCAA, ACC and CCA infractions. 
¯ Oversee the coordination of the regular and special conference meetings of Compliance Coordinators, Academic 

Advisors and other groups. 
¯ Oversee the administration of NCAA Coaches Certification Program and reviews on campus. 
¯ Oversee and administer the distribution, collection and filing of compliance-related paperwork and conference 

waivers. 
Serve as liaison with the follo~ving groups: Compliance Coordinators, Academic Advisors, Constitution and 
Bylaws Committee, Committee on Infractions Review, Committee on Committees. 

¯ Coordinate nominations process and organization for ACC and NCAA Committees. 
¯ Administer the conference’s background check program for men’s and women’s basketball game officials, 

football game officials and new employees, including drug screening for new employees. 
¯ Oversee the administration of the NCAA Student-Athlete Assistance Fund and reporting to the NCAA. 
¯ Oversee the administration of the nomination process for the conference’s Postgraduate Scholarship Program 
~ Coordinate the orientation program for new Council of Presidents members, Faculty Athletic Representatives and 

Athletic Directors. 
~ Assist with on-site Football Championship Game and Men’s Basketball Tournament administration. 
¯ Serve as the staff primary liaison to the ACC Inter-institutional Academic Collaborative (ACCIAC). 
o Assist the Commissioner with the work of the Group of Six Chief Executive Officers and Commissioners. 
~ Successfully manage the annual budget for Compliance and Governance and oversight of the student-athlete 

programs budget. 
Perform other duties assigned by the Commissioner. 



Matthew Burgemeister 
Assistant Commissioner for Compliance & Governance 

RESPONSIBILITIES: 

Liaison between ACC institutional compliance staff and the NCAA staff for interpretive and 

legislative inquiries. 

Primary contact with the NCAA Eligibility Center. 

Assist with liaison responsibilities to the ACC Faculty Athletics Representatives. 

Monitor the NCAA legislative process and assist with the confcrence’s review of NCAA 

proposals. 

Assist in drafting and submitting ACC sponsored proposed NCAA legislation. 

Edit, publish and distribnte the ACC Manual yearly. 

Assist with liaison duties for assigned ACC committees (Constitution and Bylaws Committee, 

Committee on Committees, and Infractions Review Committee). 

Coordinate and conduct ACC compliance coordinators meetings and monthly conference calls. 

Coordinate and administer coaches’ certification exams and reviews on campus. 

Attend NCAA Regional Rules Seminars yearly. 

Assist in the distribution, collection and filing of compliance related paperwork. 

As necessary, assist the contractor with compliance reviews at ACC member institutions. 

Administer and/or facilitate select NCAA and ACC waivers. 

Maintain records of all level III and ~T violations reported by member institutions. 

Assist with compliance related activities during all conference committee meetings. 

Assist in preparing materials for conference meetings of the Faculty Athletics Representatives, 

Athletics Directors and Senior Woman Administrators, attend meetings, prepare and maintain 

meeting minutes and distribute minutes throughout the conference. 

Coordinate and conduct the ACC Summer Compliance Workshop eve13." other year. 

Participate in monthly CCACA conference calls and yearly in-person meetings. 

Perform other duties as assigned by the Commissioner and/or Senior Associate Commissioner for 

Compliance and Governance. 



Shamaree T. Brown 
Director of Student-Athlete Programs and Compliance 

RESPONSIBILITIES: 

Coordinate and prepare materials for the ACC Student-Athlete Advisor7 Committee (SAAC) 
meetings. 

Work with ACC Communications and Marketing staffs to highlight campus SAAC and student- 
athlete outreach activities. 

Assist with on-campus Student Athlete Adviso~ Committee initiatives. 

Coordinate and prepare materials for the annual ACC Life Skills Directors meeting. 

Coordinate and prepare materials for the annual ACC Directors of Academic Services meeting. 

Coordinate and prepare materials for the annual ACC Student-Athlete Welfare Committee 
meetings. 

Assist with coordination of the annual athletics trainers meeting. 

Serve as co-liaison to the ACC Sportsmanship Committee. 

Assist with Community Outreach and Engagement during ACC championships and events. 

Manage annual United Way Campaign. 

Assist with coordination and interpretations for the National Letter of Intent Program. 

Management of the NCAA Student Assistance Fund. 

Management of the ACC Scholar-Athlete Luncheon. 

Assist with the administration of the ACC Postgraduate Scholarship Program. 

Manage the ACC Honor Roll Program. 

Coordinate the ACC Futures Internship Progrmn. 

Research and provide interpretations of NCAA and ACC compliance rules. 

Attend NCAA Compliance Seminars, National Association of Academic Advisors for Athletics 
(N4A) annual meeting, NCAA Student Affairs symposiums, forums, and meetings. 

Assist in administration of ACC and NCAA waivers and appeals, specifically medical 
hardship/absence waivers. 

Assist with compliance rules education during ACC coaches meetings. 

Assist with academic research projects, specifically the reporting of APR and GSR scores. 

Assist with Human Resources staff programming (e.g. new employee orientation, drug testing, 
professional development). 

Perform other duties as assigned by the Commissioner and the Senior Associate Commissioner 
for Compliance and Governance. 



Mary Giardina 
Director of Compliance 

Primary administrator for rules education efforts with ACC members. This includes, but 
is not limited to, proactive and creative education on ACC and NCAA rules, 
interpretations, educational columns and trends and education on proposed legislative 
changes. 

Secondary liaison between ACC institutional compliance staff and the NCAA staff for 
interpretive and legislative inquiries. 

Coordinate hearings and record maintenance for conference-administered waivers and 
appeals (ACC and NCAA). 

Assist with providing compliance information at coaches meetings in the office. 

Assist the Assistant Commissioner with NCAA recruiting test administration/education. 

Assist in the processing of NCAA (Level Ill/IV) and ACC violations. 

Assist in the management of the National Letter of Intent Program with the intent of 
becoming the primary contact by spring 20114. 

Assist the Assistant Commissioner with coordination and conduct of monthly compliance 
conference calls, in-person compliance meetings and the ACC Summer Compliance 
Workshop every other year. 

Assist in the editing and publishing of the ACC Manual yearly. 

Participate in monthly CCACA conference calls and yearly in-person meetings. 

Assist with the development of materials for ACC governance and support group 
meetings, as necessary. 

Secondary liaison support for ACC Student-Athlete Advisory Committee, Student- 
Athlete Welfare Committee and for the Academic Support Directors. 

Perform other duties as assigned by the Commissioner and Senior Associate 
Commissioner. 



Tracey L. Haith 
Atlantic Coast Conference 

Coordinator 
Compliance & Governance/Student-Athlete iPrograms/Human Resources 

RESPONSIIBILITIES: 

0 

0 

0 

0 

0 

0 

Assist with meeting preparation for ACC Compliance Directors, ACC Student-Athlete Advisory 

Committee (SAAC), Director of Academic Support & Life Skills Directors. 

Assist Senior Associate Commissioner with management and coordination of the conference 

office Human Resources functions. Includes, but is not limited to, non-monetary staff benefits 
enrollment (e.g., health, dental, vision, FSA, HRA and MERP programs), new employee sign-ups 

and orientation, annual updating of conference staff manual, update all new hires and 
terminations with Dennis Insurance Group. 

Administrator for Benefit Resources Flexible Spending (FSA), Health Reimbursement (HRA) 
and Retiree Medical Expense Reimbursement (MERP) Accounts, I-9 E-Verify Program, Ceridian 
(COBRA) Program and TIAA-CREF Retirement Accounts. 

As necessa~, assist in entry of National Letters of Intent. 

Manage and maintain the ACC Honor Roll. 

Prepare letters and memos as assigned by the Senior Associate Commissioner for Compliance 

and Governance, Assistant Commissioner for Compliance and Governance and Director of 
Student-Athlete Programs & Compliance. 

Assist with nomination process and updates for NCAA Committees. 
o Maintain Committee updates on Outlook 
o Prepare and distribute all yearly NCAA Committee letters 

Assist with nomination process and interviews for the ACC iFutures Intern Program. Process and 
maintain all new-hire forms for incoming interns. 

As necessaw, assist with administration of NCAA coach’s exam program. 

Assist with the ACC Postgraduate Scholarship nominations and coordination of the postgraduate 
scholarship luncheon. Manage the distribution of postgraduate scholarship funds and maintain 
the financial report for the ACC Postgraduate Scholarship Program. 

Prepare orientation manuals for orientation program for all new Council of Presidents, Faculty 
Athletics Representatives and Athletics Directors. 

Maintain updates to the 1NTtLzkNET.THEACC.ORG web site. 

Manage and process the ACC Background Check Program for men’s & women’s basketball 
game officials and new full-time employees, including drug screening for new employees. 

Assist with the preparation and distribution of the ACC manual. 

Assist with development of agenda packets (notebooks) for all conference Governance Group 
meetings (i.e., Council of Presidents, FARs, ADs and SWAs) 

Provide back-up telephone coverage for Receptionist and serve as backup operator for the new 
building security system using the TalkMaster system. 

Perform other duties as assigned by Commissioner, Senior Associate Commissioner for 
Compliance & Governance, Assistant Commissioner for Compliance & Governance and Director 

of Student-Athlete Programs and Compliance. 



Katherine Koone 
Intern for Compliance, Governance and Student-Athlete Programs 

Responsibilities: 

Assist with the conference office’s rules education efforts for various conference constituencies 
(e.g., compliance staff, academic support staff, life skills staff, coaches groups) 

¯ Assist with the collection and input of National Letters of Intent 

¯ Assist in the research and resolution of NCAA and ACC interpretive and legislative issues 

Assist in the development of legislative resources for various conference constituencies and 
committee s 

Assist in the organization of records of all NCAA and/or ACC violations reported to the 
conference office 

Assist in the drafting and distribution of agendas and minutes for monthly compliance conference 
calls 

Assist in the organization of records of all NCAA and/or ACC required documentation (e.g., 
cancelled official visits, hardship waivers) 

Assist in the coordination of the coaches certification exam 

Assist in the maintenance of the compliance and governance section of the ACC intranet page 

Assist in the production of meeting materials for ACC governance and service group meetings 
staffed by the Compliance, Governance and Student-Athlete Programs staff 

Assist with various student-athlete programs projects throughout the year (e.g., ACC Honor Roll, 
ACC Postgraduate Awards Luncheon) 

Complete skills and knowledge assessments at various points throughout the internship. 

Assist the Assistant Commissioner for Football, Multimedia and Legal Affairs one day a week, as 
necessa~. 

Perform other duties as assigned by the Compliance and Governance staff. 



F otball Operatio 
and Officiatin_ 



Michael Strickland 
Atlantic Coast Conference 

Senior Associate Commissioner for Football Operations 

Responsibilities: 

Serve as the chief assistant to the Commissioner in overseeing the sport of football; 

Supervise the Coordinator of Football Officiating, Director of Football Operations/Event 

Management and Director of Football/Multimedia Operations; 

Serve as the Conference liaison to the head football coaches; 

Serve as the Conference liaison to all institutional Game Managers and Football Operations 

Directors; 

Assist the Commissioner with all issues related to football television; 

Maintain thorough knowledge of football television and bowl contracts and assist the 

Commissioner as needed; 

Serve as the liaison to national football organizations, AFCA, NFF, CCA Schedules, NCAA 

Football and USA Football; 

Represent the Conference at key national football functions/events, as needed by the 

Commissioner; 

Oversee institutional regular-season game management for ACC Football as it relates to 

Conference policy; 

Develop the annual Conference football schedule in a timely fashion; 

Oversee and manage the ACC Football Championship Game and ancillary events; 

Serve as the ACC’s liaison to all ACC bowl partners. 

Perform other duties as assigned by the Commissioner. 



Benjamin L. Tario 
Atlantic Coast Conference 

Assistant Commissioner, Football, Multimedia, and Legal Affairs 

Reporting to the Commissioner, Senior Associate Commissioner, Football Operations and Senior 
Associate Commissioner, Finance, the Assistant Commissioner, Football, Multimedia, and iLegal Affairs 
is responsible for the following: 

iFootball Operations 
Complete football operations projects, assignments and duties under the direction and 
supervision of the Senior Associate Commissioner, Football Operations. Responsibilities 
include but are not limited to game and facility management, scheduling, and television. 
Serve as a staff liaison to external constituent groups as assigned to include football operations 
directors, game da~v managers, facility directors, bowl partners, host committees, video 
coordinators, media liaisons, replay technicians, technology partners, and conference offices. 
Serve as a staff liaison as assigned to internal constituent groups to include marketing, media 
relations, public relations, and advanced media departments. 
Assist with the oversight, management, and development of the ACC Football Championship 
Game and related ancillary events. 
Manage the football operations internship progrmn and the Gmne Day Operations Center as the 
coordinating point person and clearinghouse for football operations & officiating initiatives. 
Assist with developing conference relationships with USA Football, AFCA and the NFL, as 
assigned. 
Assist the Coordinator of Football Officiating with the development, recruitment and evaluation 
of football officials. Assist with NCAA reporting requirements and correspondence. 

Multimedia 
Serve as primary conference rights liaison to all conference multimedia partners including 
IESPN, Raycom Sports, ACC Network, ACC iDigital Network, Regional Sports Networks and 
other affiliated digital partners. 
Serve as primalT conference liaison to multimedia rights contact from each ACC member 
institution and institutional rights partners. 
Work with all essential ACC personnel to ensure the strategic implementation, fulfilhnent, and 
coordination of the opportunities and obligations ~vithin the conference multimedia contracts. 
Manage and approve the annual business plan with Raycom Sports as it relates to the external 
enterprise created to exploit conference digital assets. 
Develop and disseminate educational tools for Conference office and institutional personnel. 

Legal Affairs 
¯ Assist ~vith the internal review, negotiation, and coordination of conference contracts. 
¯ Serve as a liaison to outside counsel, as assigned. 
¯ Serve as a liaison to and manage partnerships with the Collegiate iLicensing Company, apparel 

vendors, and other relationships as assigned. 

Miscellaneous 
Perform other duties as assigned by the Commissioner and Senior Associate Commissioner for 
Finance & Administration. 
Assist with the strategic planning, design, and implementation of construction projects and 
technology with the conference office building. 
Assist the men’s and women’s basketball departments with the implementation of 
technological, anab~ical, and operational projects and initiatives. 



R. Douglas Rhoads 
Atlantic Coast Conference 

Coordinator of iFootball Officiating 

Reporting to the Commissioner and Senior Associate Commissioner, Football Operations, the 

Coordinator of Football Officiating is responsible for the following: 

RESPONSIBILITIES: 

* Serve as chief assistant to the Commissioner in overseeing football officials; 

* Assist the Commissioner with issues related to football officiating; 
~ Develop Conference football officiating schedules, make assignments, and administer all aspects 

of the football officiating program; 

Oversee, conduct and administer all aspects of an annual rules & mechanics clinic during the 

summer for all ACC officials and other conferences that hold their clinics j ointly with the ACC; 

Oversee, conduct and assist in the operations of regional rules study groups and area clinics to 

provide training to the officiating staff: 

Maintain knowledge of conference and non-conference football games in regards to officiating, 

including on-site evaluations, video review, observers reports, game day reports and national 

network coverage; 

Represent the Conference at key national football functions/events, as needed by the 

Commissioner. These include two annual Football Coordinator’s meetings; NCAA Rules 
Committee meetings; American Football Coaches Association meetings; College Football 

Officiating, LLC (CFO) meetings; 
~ Maintain knowledge of NCAA legislation & rules changes impacting football officiating; 

* Oversee and manage a system to identify, recruit, interview, evaluate, select and train new 

officials to fulfill vacancies and provide a professional succession plan for turnover; 

* Coordinate an off-season program related to conditioning and rules/mechanics study; 
o Conduct rules seminars for each coaching staff; 
~ Work closely with the Senior Associate Commissioner, Public Relations to provide effective 

public relations support and responsiveness to media inquiries in regards to rules and football 

officiating matters. This includes briefings and educational presentations to various broadcast 

personnel; 

Provide development, coordination and operation of a Game Day Operations Center (GDOC) for 

the instant recording of games, evaluation of calls, critique of officiating conduct, and training of 
officials. This is administered through a system of communications and recording/video 

technology that prepares training video weekly during the season and monthly during the off- 

season; 

* Provide management oversight, supervision, and guidance to a staff of approximately 150 

officials that includes varsity football officials, supplemental officials, replay conmmnicators; 

Replay Official/Technical Advisors/Observers (ROTA); 8: TV Liaison officials. This includes 

writing performance plans and evaluation on all varsity officials and ROTAs ammally. This is 
done through an on-line rating 8: evaluation system; 

* Maintain a system of responding to evelT coach’s requests, complaints, criticisms and questions 

as it relates to officiating during the season. This is done both verbally and thru an internet video 
transfer program; 

Perform other duties assigned by the Commissioner and the Senior Associate Commissioner, 

Football Operations. 



Alyssa Francona 
Atlantic Coast Conference 

Director of Football Operations 

Reporting directly to the Senior Associate Commissioner, Football Operations, the Director 
&Football Operations is responsible for the following: 

Football Operations Administration Duties: 
¯ Provide direct administrative support to the Senior Associate Commissioner, Football 

Operations for all aspects of the Football Operations Department: 
Establish and maintain working relationships and communication with the football 
programs (Head Football Coaches’ administrative assistants, Directors of Football 
Operations, Football Game Managers, and Football Facility Managers) at all ACC 
member institutions. 

o Produce correspondence (letters, emails, phone calls) to external partners on behalf of 
the Football Operations Department. 

~ Maintain appropriate, accurate and relevant calendars and timelines for all annual 
activities of the Football Operations Department as well as contact information for all 
stakeholders of the Football Operations Department. 
Coordinate pre-season, in-season, and post-season meetings/conference calls of 
Football Game Managers, Directors of Football Operations, ACC Equipment 
Managers, ACC Facility Managers, and the ACC’s Head Football Coaches. 
Prepare relevant reports, documents and data to support the Football Operations 
Department’ s "105 Minute Meetings" at all football venues weekly during the season. 
Prepare agendas for weekly Football Operations Department meetings under direction 
of the Senior Associate Commissioner for Football Operations. 

o Edit yearly Football Operations Manual and ACC Championship Game Manual. 
~ Record & track the approved budgets for the ACC Football Operations Department, 

including processing all invoices. 
~ Coordinate travel arrangements and logistics for Football Operations Department. 

Provide additional administrative support to the Coordinator of Football Officials for all 
aspects of the Football Operations Department’s Officiating Program: 

Assist the Coordinator in production of the ACC Football Officiating Annual Report, 
related NCAA reporting responsibilities, officiating performance appraisals, and 
newsletters. 

~ Maintain ACC Football Officiating websites related to assignments, travel, pay, & 
general communications. 

o Sew’e as ACC in-office contact for Football Officials, including replay staff. 
~ Coordinate with travel agencies and lodging representatives regarding travel needs of 

Football Officials. 
~ Process transactions with regards to purchase orders, check requests, officials’ game 

fees, and expense sheets for ACC Football Officiating and conduct appropriate levels 
of follow up. 

Football Operations Special Events Duties: 
o Assist with the planning, implementation and coordination of ACC Football special 

events, including but not limited to: Dr Pepper ACC Football Championship Game, ACC 
Football Night of Legends, ACC Football Kickoft; ACC Football Officials Clinic, ACC 
Head Football Coaches meetings, ACC Football Reception at National Football 
Foundation Hall of Fame Banquet. 

Other Miscellaneons Duties: 
¯ Sew’e as point of contact for annual selection of ACC awards. 
o Coordinate May golf event for corporate sponsors of the ACC. 
° Perform other duties as assigned by the Commissioner 

Commissioner, Football Operations. 
and Senior Associate 



T.C. Gammons 
Football Operations and Video Assistant (Seasonal Part-Time) 

Atlantic Coast Conference 

Reporting to the Assistant Commissioner, Football, Multimedia and Legal Affairs, the Football 
Operations and Video Assistant is responsible for the following: 

Football Operations 
Complete football operations projects, assignments and duties under the direction and 
supervision of the Assistant Commissioner, Football, Multimedia, and Legal Affairs 
and Coordinator of Football Officiating. 
Assist with the management of the ACC Football Championship Game and related 
ancillary events. 

¯ Assist with the management of the ACC Game Day Operations Center. 
¯ Coordinate and produce officiating training videos and evaluations for technical 

advisors, communicators, replay officials, officials, and coaches. 
Develop and maintain a library of video for training, monthly reviews, annual 
performance appraisal, and clinics. 
Maintain an officiating website to include cutting edge technologies to aide in 
officiating training. 
Assist in the compilation of data and statistics to support the Coordinator of Football 
Officiating. 
Develop and maintain an officiating website that is designed to educate select media on 
football rules and mechanics. 

Men’s and Women’s Basketball Officiating 
¯ Provide video and technological support to Conference staff and officials. 
¯ Coordinate, develop and produce training video as assigned. 
¯ Assist with the production of the year-end Men’s Basketball Officiating Report. 
¯ Establish and maintain video library of games and distribute to ACC staff and officials 

as requested. 
Assist in the coordination of the online video exchange program for officials and 
institutional basketball programs. 

Championships 
Provide support at assigned championships under the direction and supervision of the 
Senior Associate Commissioners and Senior Women’s Administrator. 



Men’s Basketball 
Oper ti 

nd Officiating 



Karl Hicks 
Atlantic Coast Conference 

Sr. Associate Commissioner/Men’s Basketball 

RESPONSIBILITIES: 

* Serve as chief assistant to the Commissioner in the oversight of ACC men’s basketball. 

. Supervise Coordinator oflMen’s Basketball Officiating (including programmatic review of in-season and out-of- 

season training programs) and conference basketball operations staff. 

o Serve as the conference liaison to ACC men’s basketball coaches. 

. Maintain thorough knowledge of basketball television contracts and assist the Commissioner as needed. 

* Serve as the ACC liaison to national basketball organizations (i.e., NBA, NABC and USA Basketball, etc.) as 

well as serve on select NCAA men’s basketball committees as nominated and selected (i.e., NCAA Rules 
Committee, Men’s Basketball Officiating, LLC, etc.) 

* Represent the ACC at key national basketball functions/events. 

* Work with ACC Sr. Associate Commissioner for Marketing on enhancing the ACC basketball brand. 

* Maintain knowledge of NCAA men’s basketball rules as well as pending NCAA legislation in the sport. 

* Assist ACC Associate Commissioner for Compliance and Governance in drafting NCAA legislation in the sport 

of men’ s basketball. 

o Staff liaison to ACC Officiating Committee. 

* Manage ACC men’s basketball post-season tournament, and serve as Tournament Manager for any ACC-hosted 

NCAA Men’s Basketball Tournament rounds. 

o Negotiate men’s basketball tournament contract with host facilities and/or local sports councils. 

* Build relationships in the local Greensboro business community to promote the ACC Tournament. 

* Expand ACC Corporate Partner program by introducing activation concepts and ticket sales initiatives. 

* Oversee the implementation of ACC on-campus, regular-season game management policies and procedures with 

particular emphasis on conference basketball contests. 

Oversee the implementation of conference sportsmanship policies and procedures through semi-annual pre-season 

team visits, coach meetings and in-season game management. 

Creatively promote and platform ACC teams and student-athletes for post-season competition and recognition, 

including the National Invitation Tournament. 

Build relationships with local, regional and national media that cover men’s college basketball to the benefit of 

the league and its member institutions. 

Develop the annual conference men’s basketball schedule, and assist in development of non-conference schedules 

(as well as coordinate ACCiBig 10 Challenge Series), in a timely fashion. 

* Manage basketball television scheduling with national, regional and syndicated television partners. 

* Assist Commissioner with evaluation of on-air talent for ACC men’s basketball games. 

* Develop agendas and minutes for coaches meetings. 

* Assist ACC Communications in identifying new and creative concepts, alternate locations and logistical 

arrangements for annual men’s basketball media day (Operation Basketball). 

. Successfully create and manage annual budget. 

* Identify quality candidates and assist in their recruitment on an "as needed" basis for head coach searches. 

* Perform other duties assigned by the Commissioner. 



Mary Beth Koetters 
Atlantic Coast Conference 

Director/Men’s Basketball Operations 

RESPONSIBILITIES: 

Men’s Basketball Operations and Schedule: 

Assist the Sr. Associate Commissioner &Men’s Basketball in all facets of basketball 
operations: scheduling, game day operations, and ACC Men’s Tournament logistics. 

¯ Responsible for updating on-line men’s basketball forms annually at www.intranet.theacc.or~. 
¯ Prepare Game Management Policies and Procedure Manual. 
¯ Revise contact information for institutional Basketball Office staffs and support staffs. 

~, Facilitate annual NCAA rim testing requirements with each institution. 
¯ Select and order institutional scorers’ table apparel. 
¯ Complete NCAA on-line automatic qualification. 
¯ Prepare meeting reports and materials. 
¯ Assist in preparation of men’s basketball schedule. 
¯ Liaison with television partners regarding schedule release and assist in coordination of 

releases. 
¯ Facilitate the assignments, post-game reports and payment of Time Out Coordinators. 
¯ Process all financial reports for the departments. 

~, Responsible for preparing Conference Game Contracts for member institutions. 
¯ Liaison with ACC Properties for printing of"pocket" ACC Basketball schedule. 
¯ Manage men’s basketball intern (~applicable). 
¯ Liaison with men’s basketball officiating. 
¯ Serve as Assistant Tournament Manager during NCAA Tournament hosted by the ACC. 

Men’s Basketball Tournament: 

SewTe as Assistant Tournament Manager. 

Assist Tournament Manager with the development of the tournament logo, planning meetings 
and overall tournament logistics. 

Liaison with NBA teams for tournament scouting tickets. 

Creating and distributing Participant and Security Manuals. 

Responsible for tracking and distribution of non-media credential and passes. 

Liaison with schools, tournament hosts and arena personnel. 

Assist in the facilitation of all pre-tournament preparations and post-tournament follow-up with 
arena. 

¯ Coordinate tournament responsibilities with office personnel. 
¯ Coordinate any hotel rooming needs for Conference staff and guests. 
¯ Assist with the accounting and reconciliation of tournament ticket sales. 
¯ Other responsibilities as assigned by Tournament Manager. 

General: 

Daily correspondence, telephone, email and budget management for men’s basketball 
operations. 

¯ Proj ect a positive image in all verbal and written communications on behalf of the conference. 
¯ Other responsibilities as assigned by Sr. Associate Commissioner for Men’s Basketball. 



John Clougherty 
Atlantic Coast Conference 

Coordinator of Men’s Basketball Officiating 

RESPONSIBILITIES: 

Serve as Coordinator of iMen’s Basketball Officials with the primal- purpose of overseeing the 
identification, recruitment, training and the evaluation and training of current staff. 

Serve as the ACC’s liaison to NCAA and CCA groups related to men’s basketball officiating. 

Maintain knowledge of NCAA legislation impacting men’s basketball officiating. 

Maintain knowledge of NCAA basketball rules changes and communicate/interpret this 
information to ACC coaching staffs and teams. 

Act as the Coordinator’s President to the Rules Committee, recommending rule changes for 
future implementation. 

~ Represent the ACC on the Men’s College Basketball Officiating Mechanics Committee. 

o Oversee and operate summer officiating camps to identify and recruit qualified staff. 

~ Annually operate a preseason ACC men’s basketball officiating clinic to prepare ACC game 
officials for the season. 

~ Oversee and assign officials for men’s basketball scrimmages, exhibition, certified and both 
conference and non-conference games. 

¯ Seek additional (non-ACC) officiating opportunities to enhance the experience of ACC game 
officials. 

Coordinate in-season evaluation tools including on-site evaluations, tape reviews and officials’ 
reports. 

Oversee regular-season tape evaluation program and provide feedback to primary officials on 
individual grades and observations during the post season. 

Manage the selection of game officials for the ACC Men’s Basketball Tournament, along with 

overseeing and evaluating their work. 

Nominate ACC game officials for NIT and NCAA games. 

Develop and maintain relationships with coaching staffs to facilitate communication regarding 
basketball officiating. 

Conduct on campus clinics with ACC coaches and players highlighting recent rule changes and 
points of emphasis. 

Represent the ACC at national basketball functions/events as needed by the Associate 
Commissioner / Commissioner. 

Build relationships and provide positive intervie~vs to local, regional and national media covering 
men’s college basketball officiating. 

Maintain communication with the Associate Commissioner/Men’s Basketball and the 
Commissioner regarding all issues related to men’s basketball officiating. 

Perform other duties and projects as assigned by Associate Commissioner, Men’s Basketball 
and/or the Commissioner. 



Eden Cassidy 
Atlantic Coast Conference 

Assistant Coordinator/Men’s Basketball Operations 

RESPONSIBILITIES: 

Serve as assistant to the Coordinator of Men’s Basketball Officiating in overseeing all issues related 
to officials. 

¯ Provide assistance to the officiating staff and the ACC Basketball Officials Association, primarily 
the distribution and collection ofpre-season qualifying documents to satis~ conference guidelines. 

¯ Solicit and manage information from coaches to the Coordinator, including non-conference contract 
agreements, officials’ evaluations and related officiating matters. 

Assist the Coordinator in development of the officiating season schedules including certified 
contest competition. 

¯ Administer support to certified event promoters, both pre and post season. 

¯ Assist the Coordinator in obtaining and assigning pre-season scrimmage schedules. 

¯ iManage the overall logistics for the ACC iMen’s Basketball Officiating clinic. 

¯ Manage the overall logistics for ACC Men’s Basketball Officiating summer camps. 

¯ iDevelop and manage key solutions for an efficient ACCofficiating.com website hub. 

¯ Oversee all men’s basketball schedules, games and TV coverage, officiating travel and financials, 
news updates, in-season NCAA reports and evaluations, officials and coach’s game reports and 
evaluations on ACCofficiating.com, serving as the primal2. liaison to BlueZebra (website creator). 

¯ Manage all men’s basketball officiating financials on PayOGFE.com by reviewing, tracking and 
approving game pay financials weekly and serving as the primary liaison to Pay OGFE for men’s 
basketball. 

¯ Coordinate the ACC Men’s Basketball Tournament officiating operations. 

¯ Assist with annual ACC Operation Basketball event (media day). 

¯ Produce NCAA technical foul reports and assist the Coordinator with NCAA official’s tournament 
nominations. 

¯ iManage the ACC Tape Evaluation program, including coordination of assignments, budget, data 
entry and evaluation report. 

¯ Develop game clips for pre-season and post-game training purposes. 

¯ Compile and disseminate individual portfolios containing post season data for each pmnary ACC 
Men’s Basketball Official and collect feedback. 

¯ iManage and track details for the men’s basketball officiating budget. 

¯ Prepare agendas and reports for Men’s Basketball Officiating related Conference meetings. 

¯ Prepare, research, and maintain an updated %hort list" of top Division I Head Men’s Basketball 
Coaches. 

¯ Coordinate details and produce the ACC Men’s Basketball Officiating Annual Report. 

¯ Maintain knowledge of issues directly related to ACC Men’s Basketball and communicate to the 
Coordinator and Associate Commissioner. 

¯ Assist with any NCAA men’s basketball tournaments hosted by the ACC. 

¯ Perform other duties assigned by the Coordinator of Men’s Basketball Officiating and/or the 
Associate Commissioner oflMen’s Basketball. 



Women’s Basketball 
Oper tions and 

Officiatin_ 



Nora Lynn Finch 
Atlantic Coast Conference 

Senior Associate Commissioner/Women’s Basketball 

RESPONSIBILITIES: 

Overall responsibili~7 for ACC Women’s Basketball including the regular season, the ACC Tournamem and post-season, 
game management policies, liaison with the Women’s Basketball Committee, liaison with the Women’s Basketball Strategic 
Plalming Conunittee, and liaison with the head coaches. 

Develop the master ACC Women’s Basketball conference game schedule and assist in developing non-conference basketball 
schedules with member institntions, including multiple event competitions, such as the ACC-Big Ten Clkallenge. 

Manage television schednling with TV partners. 

Oversee the Supervisor of Women’s Basketball Officials, with ultinkate responsibility for the officials’ assigmnents, 
evaluations, training and nominations for post-season tournaments. 

Plan the in-person meetings and conference calls for the women’s basketball coaches, Women’s Basketball Committee, and 
Women’s Basketball Strategic Planning Committee. 

Advise the head coaches, Strategic Planning Conunittee and Women’s Basketball Committee on national topics, including 
but not limited to NCAA legislative issnes, NCAA Presidents’ initiatives, WBCA topics, playing roles, and international 
competition issues and matters. 

Coordinate the ACC coaches’ representation on the NCAA Women’s Basketball Regional AdvisolT Committee, Wq3CA All- 
American Team Committee, WBCA Division I Top 25 Coaches Poll, and WBCA Conference Captain. 

Facilitate the distribution of information from national organizations, such as the WBCA, to the women’s basketball coaches 
who represent the ACC on regional and national committees. 

Represent the Conference at national basketball functions/events as designated by the Commissioner and serve as a member 
of and/or liaison to national basketball organizations such as the WCBO LLC Board, WBCA, USA Basketball, NCAA, etc. 

Promote Conference teams for post-season competition and national recognition, specifically for the NCAA Championship, 
and any additional post-season opportunities. 

Assist in evaluating play-by-play and color talent teams on ACC televised games, as well as liaising with the television 
panner programmers to ensure quality control of the "telecasts. 

Manage the ACC Women’s Basketball Tournament, which includes but is not limited to coordinating the bid process for 
site(s) when appropriate, directing all game ~nanagement, ensuring appropriate entertainment to augment the competitio~ 
activating youth outreach activities and events to stimulate ticket sales, ensuring budget adherence, coordinating and 
motivating the Greensboro Coliseum staff, coordinating the hotel needs for the teams and officials, and assisting with the 
marketing and promotion of the event. 

Identify potential revenue streams (tournament sponsors) or gift-in-kind opportunities to enhance the operating budgets, 
institutions’ budgets and resources, and the Conference championship, and seek renewal of expiring agreements to ensure 
continuation of goods and services, such as the Wilson ball agreement. 

Work directly with the Greensboro Host Committee and Greensboro Sports Commission in the areas of volunteers, outreach 
and ticket sales for the ACC Tournament and al\y NCAA events hosted by the ACC. 

Work with Se~ior Associate Commissioner / Branding & Marketing and the Senior Associate Director / Communications, to 

develop, execute and enhance local, regional, and national ACC Women’s Basketball media coverage and awareness during 

the reg~flar season and Conference Tounkament. 

Assist the Senior Associate Director / Communications in building a relationship with local, regional and national media who 
cover women’s college basketball. 

Supervise, mentor, advise, and oversee the Director of Women’s Basketball, Assistant Director of Women’s Basketball, and 
Supervisor of Women’s Basketball Officials in their roles and in their representation of the Commissioner and the Atlantic 
Coast Conference. 

Successfully manage the annual operating bndgets for women’s basketball and the ACC Women’s Basketball Tournament. 

Advise the Commissioner, fellow stall’, and Conference members on topics and issues of conference, regional, national, and 
international importance. 

Maintain close professional relationships and conununication with professional peers to ensure connectivi~7 of the 
Conference with other conferences and on the national level on all matters pertaining to collegiate women’s basketball. 



Brad Hecker 
Atlantic Coast Conference 

Director of Women’s Basketball 

RESPONSIBILITIES: 
Assist with the planning, execution, communications and management for all areas of ACC 
Women’s Basketball which include, but are limited to, regular season operations, the ACC 

Championship Tournament and officiating operations. 

Regular Season 
¯ Assist the Senior Associate Commissioner with organizing the conference schedule. 
¯ Facilitate all aspects of the budget process for the general operating budget and the 

tournament budget. 

Coordinate communications with the ACC Women’s Basketball Committee, the ACC 
Women’s Basketball Coaches and national organizations. 

Oversee the preparation and dissemination of Game Management Manuals, annual meetings 

and conference call agenda/support materials. 
¯ Work with the member institutions to communicate and execute consistent game 

management operational procedures. 

Assist with the development and execution of the marketing, promotions and branding plans 

for ACC Women’s Basketball. 

ACC Tournament 
Work with the tournamem facility management team, local organizing committee and several 

outside vendors in all aspects of event planning, marketing and operations. 

Identify, secure and organize in-game promotional entertainment. 

Recruit and manage the tournament operations volunteer staff 

Organize the ticketing/credential process for the conference office. 

Coordinate the tournament gifts and / or apparel for the student athletes, coaches, volunteers, 

staff, and VIPs. 

Officiating: 
Assist the coordinator of officials with creating the officiating roster for the season and the 

ACC Tournament. 

Coordinate all aspects of the officiating website (www.sawbo.org) to communicate game 

schedules, officiating assignments, game/official/institutional finances, evaluation reports and 

announcements. 
~ Organize and track the conference officiating budget to support the women’s basketball 

officiating assignments. 
~ Assist the coordinator of officials with planning, promoting, and executing recruiting camps 

and advanced training clinics throughout the season. 
~ Assist the coordinator of officials with all officiating logistics for the ACC Tournament 

Assist the coordinator of officials with nominating officials for the NCAA Tournament 

Represent the Atlantic Coast Conference at Tournaments and other events as designated by the 
Senior Associate Commissioner. 

Perform other duties as assigned by the Senior Associate Commissioner 



RESPONSIBILITIES: 

Alyssa Duke 
Atlantic Coast Conference 

Assistant Director, Women’s Basketba!! 

The Assistant Director to the Senior Associate Commissioner for Women’s Basketball- reports directly to the Senior 
Associate Commissioner and is responsible for general office administration including, but not limited to the following: 

o Office computer ~vork, document filing and record keeping; office calendar coordination; supervision of 
project timelines; budget tracking; coordination of the Senior Associate Commissioner’s travel plans. 

ADDITIONAL RESPONSIBILITIES: 

¯ Assist the Director of Women’s Basketball ~vith the preparation, development, and updates of directories, manuals and 
handbooks related to officiating and/or women’s basketball. 

¯ Assist the Director of Women’s Basketball with the preparation and maintenance of the women’s basketball regular 
season and tournament budget lines. 

Coordinate various meetings, including: arranging transportation and lodging, correspondence, agenda and advance 
preparation, minute taking duties and follow-up actions for the Senior Associate Commissioner as it relates to staJ’fing 
the designated-standing and sport committees. 

¯ ~Vork with Executive Assistant to the Commissioner and Director of Compliance to provide accurate minutes and 
reports of the ACC governance meetings. 

¯ Collect and periodically evaluate departmental goals throughout the year. 

¯ Assist with all areas of the ACC ~Vomen’s Basketball Tournament. Areas of concentration: ACC Legends program, 
Ball Kids assignment, Outreach programs, Team Liaising, Student-Athlete gift selection, VIP apparel and equipment 
management. 

¯ Attend regular season women’s basketball games as a conference office representative. 

¯ Work televised women’s basketball gaanes as a Time-Out Coordinator, as needed. 

¯ Attend local meetings, such as those held by the Tournament Hosts of Greensboro, in the occasional absence of the 
Senior Associate Commissioner. 

¯ Aid the Associate Director of Communications in developing and managing the ACC Women’s Basketball Media Day. 

¯ Support the Coordinator of Officials and Director of Women’s Basketball as needed with scheduling efforts, data entry 
and dispersal of information associated with the SAWBO officiating and observing programs. 

Help Coordinator of Officials and Director of Women’s Basketball with officiating training/developmental camp 
preparation. 

Assist the Coordinator of Officials receiving daily emails of technical foul reports and inputting the data into a monthly 
summaxy report. 

Assist the Director of Women’s Basketball in the coordination of daily duties for occasional ACC Women’s Basketball 
Office interns. 

¯ Attend and assist with the implementation of all ACC Chmnpionship events, as well as Football Kickoff and Operation 
Basketball Media Days, as needed and available. 

¯ Coordinate and organize ACC Conference candidate selection for the NCAA Woman of the Year Award. 

¯ Coordinate the conference convention sponsorship and group membership details for NACWAA. 

¯ Organize, draft and disperse external correspondence from ACC Women’s Basketball. 

¯ Communicate ~vith the Assistant Director for Marketing/Branding to draft flyers, invitations and other documents when 
needed. 

¯ Be available to work evenings and weekends as needed. 

¯ Complete other duties and projects as assigned by Senior Associate Commissioner. 



Charlene Curtis 
Atlantic Coast Conference 

Coordinator of Women’s Basketball Officials 

RESPONSIBILITIES: 

Administration of ACC Women’s Basketball Officiating, including the management of the 

pool of game officials, assignment of game officials for ACC regular season games, ACC 

Tournament, off-season events, and office management. 

All aspects of a Division I Women’s Basketball Officiating Program including, but not 
limited to, the recruitment, training, mentofing, development, retention and release of the 
ACC officiating staff. 

Roster selection, game assignment, crew development, and administrative record keeping for 
regular season, which includes pre-season scrimmages and games. 

Through the use of www.sawbo.org, coordinate and communicate all game assignments with 

the officials and each ACC member institution. 

Facilitate the nomination process of ACC Officials for post-season advancement into the 

NCAA Championship Tournament and other post-season eventsitoummnents. 

Budget responsibilities for, but not limited to, the preparation and oversight of the ACC 
Women’s Basketball Budget components related to the Officiating Program needs, such as 
technology, coordinator travel, pre-season orientation clinic, ACC Tournament assignments, 
and the observer and game grading programs. 

Through the use of www.sawbo.o~g, prepare game finance information for each ACC 
member institution and, through PayOGFE, execute the payment of all officials. 

Coordinate and track in-season and post-season evaluations of officials. 

Oversight of the observer and game grader programs including, but not limited to, the 
selection, training, and execution of payments through PayOGFIE of the observers and game 
graders. 

Represent ACC Women’s Basketball at tournaments, games, meetings and events as required 
by the position and as assigned by the Senior Associate Commissioner for Women’s 
Basketball. 

Provide leadership to enhance the reputation and image of ACC Women’s Basketball 
Officiating in the conference, region, and nation. 

Other duties as assigned by the Senior Associate Commissioner for Women’s Basketball. 



Communications, 
Public Relations and 

Advanced Media 



Amy Yakola 
Atlantic Coast Conference 

Senior Associate Commissioner for Communications and Public Relations 

Responsibilities: 

Manage the strategic and proactive Communications and iPublic Relations initiatives that place our 

league, schools, teams, coaches and student-athletes at the forefront of intercollegiate athletics. 
¯ Effectively communicate and position the ACC as the leader in intercollegiate athletics. 
¯ Focus on the cornerstones that the ACC was founded upon and how we continue to build upon the 

balance of academics, athletics and integrity. 
¯ Maximize the opportunity to spread ACC messaging on a local, regional and national scale. 

,~ Provide speaking points and appropriate messaging for all appropriate conference-related events and 

general media opportunities. 

Create strategic content that can be utilized across all platforms (traditional and social) to energize the 

ACC, its member institutions, student-athletes and sponsored sports. 
¯ Develop and oversee the public relations efforts for the Commissioner. 
~ Coordinate interview requests with appropriate ACC staff members. 
~ Proactively approach the 24 hour media/news cycle by allowing as much accessibility as possible. 
¯ Develop and maintain relationships with local, regional and national broadcast, print and social media 

contacts that cover collegiate athletics. 
¯ Maintain and periodically review the ACC Crisis Management plan. 
o Work with ESPN Research to monitor and update the ACC’s Brand Health Analysis. 
~ Continue to seamlessly integrate Notre Dame, Pitt and Syracuse into the ACC and create a plan to 

officially welcome Louisville in the spring/summer of 2013. 
~ Serve as the liaison for all Public Relations initiatives/strategies with the ACC’s Legal Counsel. 
¯ Serve as the conference communications liaison to all multimedia partners including ESPN, Raycom, 

ACC Network, ACC Digital Network, Regional Sports Networks and all affiliated digital parmers. 
~ Direct the overall media operations for the Conference’s 25 sponsored sports. 
o Oversee the coordination of all communications and public relations responsibilities within both 

season-long and championship-specific events with special emphasis on the ACC Football Kickoff, 

ACC Football Championship Game, Operation Basketball, ACC Women’s Basketball Media Day, 
ACC Men’s and Women’s Basketball Tournaments, ACC Baseball Championship. 

Facilitate regular meetings amongst all e:~ernally focused departments (Communications, Public 

Relations, Advanced Media, theACC.com, Brand Marketing, Raycom) to ensure the maximum 

distribution of ACC content amongst all existing platforms. 

Facilitate regular meetings with respective sport administrators to ensure we are providing best 

communications support possible to all ACC sponsored sports and championships. 

Utilize all available tracking systems that provide benchmarks and analytics to review and analyze the 

league’s coverage across social, video and traditional platforms 
¯ Coordinate process for selecting Scholar-Athlete Awards and All-ACC Academic Teams 
o Ensure that the league has a communications, public relations, advanced media or theACC.com 

representative on the following national media organizations: NACDA, CoSIDA, CAIDA, FWAA, 

USBWA, SVG, NCBWA. 

Serve as the conference office liaison and communicate effectively to the following groups: 

ACC Sports Information Directors, ACC Development Directors, ACC Sportsmanship Committee, 

ACC IAC 
¯ Supervise all Communications, Advanced Media and theACC.com staff members. 
¯ Successfully manage the annual budget 
o Perform other duties as assigned by the Commissioner 



Mike Finn 
Atlantic Coast Conference 

Associate Commissioner for Football Communications 

RESPONSIBILITIES: 

Oversee all aspects of the ACC Football Communications efforts 

Produce, edit and design the ACC Football Media Guide. 

Produce, design and edit the ACC Spring Football preseason prospectus. 

Organize, produce, edit and design the ACC weekly football release package during the regular season 
including a special Bowl Release and Season Summar?. release. 

Oversee, edit and distribute ACC Football Statistics 

Write, edit and distribute ACC Awards football releases 

Coordinate the selection of the Jim Tatum, Brian Piccolo and Jacobs Blocking Trophy awards. 

Work with the Executive iDirector of ACSMA to coordinate the release of the ACC’s Coach, Players 
and Rookies of the Year Awards as well as the All-ACC Football team 

Coordinate and implement the selection and announcement process of All-Coaches Team for Football. 

Organize plan and implement ACC Football Communications Game Operations for the ACC Football 
Championship Game. 

Responsible for all media operations aspects of the ACC Football Championship Game and the ACC 
Football Kickoff. 

Track, communicate and enhance relationships with the national network announcers who cover college 
football including both on-air announcers, producers and researchers. 

Coordinate and implement the ACC’s National Radio Programs. 

Coordinate and implement the ACC’s Satellite Radio agreements with SiriusiXM Satellite Radio. 

Coordinate the selection and announcement process for the Legend’s program for Football and Men’s 
Basketball and work with the Director of Football Operations & Event Management with events on 
championship weekend (s). 

Coordinate the releases regarding ACC Football with theACC.com and with the Sports haformation 
Offices of the ACC. 

Select the ACC’s annual AII-ACC Academic Football Team from nominations of the ACC’s academic 
advisors. 

Organize, implement and host the weekly ACC Football Coaches Media Teleconference during football 
season and once during Spring Football Practice. 

Coordinate the process for selecting the various "Players of the Week" in Football during the season. 

Serve as prima~ ACC communications department contact for Ro~ving and Wrestling including regular 
releases, player of the week releases, and championship coordination from a media operations 
standpoint. 

Handle other duties as designated by the Commissioner and the Senior Associate Commissioner for 
Communications and Public Relations. 



Brian Morrison 
Atlantic Coast Conference 

Associate Commissioner/Men’s Basketball Communications 

RESPONSIBILITIES: 
Direct the overall communications and media relations efforts for Men’s Basketball, Men’s and 
Women’s Cross Country and Women’s Golf. 

Assist and advise the Sr. Associate Commissioner/Communications and Public Relations in the 
general administration of the Communications Department and in the conference office’s media- 
related responsibilities at all ACC Championship events. 

Foster relationships with television on-air talent for ACC sports and comnmnicate information to the 
talent for enhancing the perception of the ACC Basketball. 

Develop and maintain a working relationship with the Conference’s Men’s Basketball Media 
Relations Directors. 

Oversee the media credentialing and media operations for the ACC Men’s Basketball Tournament in 
conjunction with the Sr. Associate Commissioner/Men’s Basketball Operations. 

Oversee the media operations for the ACC Cross Country Championships and the ACC Women’s 
Golf Championships in conjunction with the Sr. Associate Commissioner/Championships. 

Manage the annual ACC Operation Basketball event in conjunction with the Sr. Associate 
Commissioner/Men’s Basketball Operations. 

Produce and edit the ACC’s Men’s Basketball media guide. 

Produce and edit all ACC Men’s Basketball releases via e-mail and iMedia Team Link. 

Produce and edit all ACC Cross Country releases. 

Produce and edit all ACC Women’s Golf releases. 

Effectively coordinate with ACC Conmmnications, Public Relations, Advanced Media, theACC.com 
and Brand Marketing Depamnents to maximize the distribution of information regarding ACC Men’s 
Basketball, ACC Cross Country, ACC Women’s Golf and general historical/analytical information 
about the ACC. 

Manage and conduct the ACC men’s basketball head coaches teleconferences. 

Oversee the maintenance of the ACC Library and league’s historical records for all 25 sports. 

Develop and coordinate an ever-growing database of important dates in ACC sports history in a 

format that is easily available to all external personnel in order to provide content notes for our digital 

and social media platforms. 

Handle the selection and announcement process for the McKevlin and Garber awards. 

Assist Sr. Associate Commissioner/Men’s Basketball Operations with ACC Tournament operations, 
site selection, etc. as requested. 

Perform other duties assigned by the Commissioner and the Senior Associate 
Commissioner/Communications and Public Relations. 



Scott McBurney 
Atlantic Coast Conference 

Assistant Commissioner for Advanced Media 

Responsibilities: 
Serve as the primary resource for technological advancements/trends in all areas of video 
production. 

Promote and highlight Conference Announcements, Championships and Special Events 
through ACC Video Clip Service (Arcs) to all electronic media. 

Develop in-depth analytics for the AVCS to track user trends 

Represent the Conference Office in relationships with league television partners as it 
relates to video streaming initiatives. 

Oversee the production of Championship live streaming coverage when 
appropriate. 

o Serve as primary production liaison to ACC and ESPN3 relationship. 
~ Serve as production advisor to the ACC Digital Network 

Serve as a liaison to Regional Sports Network (RSN) as it relates to production of 
conference specific programming 

(~ ACC All-Access and Preview Shows 

Supervise the activities of the Associate Director for Advanced Media and the Advanced 
Media Intern. 

Serve as the Executive Producer for internal video productions that enhance the 
Conference sponsored events. 

Serve as Game/Event Producer for ACC Football Championship game, Men’s and 
Women’s Basketball Tournaments and Special Events (Night of Legends -Football and 
Men’ s and Women’s Legend brunches). 

Serve as a liaison between the league’s ACC Video Services Directors and the 
Conference Office. 

Manage the digitization and integration of the Conference video archives into the existing 
workflow. 

Assist in any aspect of Conference events and Championships as needed. 

Successfully manage annual budget 

Perform other duties as assigned by the Commissioner and the Senior 
Commissioner, Communications and Public Relations 

Associate 



Steve Phillips 
Atlantic Coast Conference 

Associate Director of Communications 

RESPONSIBILTIES: 
Produce original written content for release by the ACC Communications, Public Relations, Advanced Media and 
theACC.com departments. Edit and proof-read releases and assist in Communications, Public Relations, Advanced 
Media and theACC.com aspects of all sports. Serves as the prinkary ACC Commuuications contact for men’s and 
wmnen’s indoor track & field and men’s and women’s outdoor track & field. Serve as the secondap~T Communications 
contact for football, men’s basketball and baseball. Assist with planning and implementation of all ACC 
Championships, the ACC Football Kickoff, Men’s Operation Basketball and Women’s Basketball Media Day. 

Writing and editing 
¯ Weekly features for "Beyond the Actioff’ on theACC.com and Social Platforms 
¯ Game recap stories, notes and/or features during ACC Championships 
¯ Championship PR releases (ACC FCG, ACC MBBT, ACC WBBT, Community Connections) 
¯ Annual PR Releases (GSR, APR, NACDA standings, US News & World Report, Sportsmanship Awareness 

Weeks, Military Awareness Weeks, etc.) 
¯ Football and Men’s Basketball Legends Q&As 
¯ ACC Postgraduate Scholarship Recipients 
¯ ACC Honor Roll 
¯ McKevlin & Garber Awards 
¯ Player of the Week releases 
¯ Notes for men’s basketball, [botball and baseball releases 
¯ Proofread all releases for the ComnmIfications, PR, Advanced Media and theACC.com department 
Track and Field 
¯ Produce weekly release throughout the Indoor and Outdoor seasons 
¯ Assists campus site representatives with the media coordination of both the ACC Indoor and Outdoor Track & 

Field Championships 
¯ Oversee ACC Performer of Week selections throughout Indoor and Outdoor seasons 
¯ Oversee the selection of ACC Performers, Freslmaen and Coaches of the Year for Indoor and Outdoor Seasons 
¯ Oversee the selection of the men’s/women’s All-ACC Academic Temns for Indoor and Outdoor Track & Field 
Football 
¯ Produce team notes pages and game preview capsules in the weekly release 
¯ Assist with other aspects of the release, such as editing, proofreading, etc. 
¯ Assist in editing the ACC Football Media Guide 
¯ Assist in media coordination of the ACC Football Championship Game and ACC Football Kickoff 
Men’s Basketball 
¯ Produce team notes page in the daily" release 
¯ Assist with other aspects of the release, such as editing, proofreading, etc. 
¯ Assist -in editing the ACC Men’s Basketball Media Guide 
¯ Assist in media coordination of the ACC Men’s Basketball Tournament and ACC Operation Basketball 
Baseball 
¯ Produce team notes page in the daily release 
¯ Assist with other aspects of the release, such as editing, proofreading, etc. 
¯ Assist in editing the Baseball Media Guide 
¯ Assist in media coordination of the ACC Baseball Championship 
Other Duties 

Fall responsibilities include an active role in both the Women’s and Men’s Soccer Championships (assisting with 
pla~ming and implementation in addition to providing editorial content at the actual events). Winter responsibilities 
include similar roles in Women’s Swinnning & Diving and Women’s Basketball Championships. Spring 
responsibilities include similar roles in Softball and either the Women’s Lacrosse or Men’s Golf Championship. 
Perform other duties as assigned by the Commissioner and the Senior Associate Commissioner, Communications 
and Public Relations 



Amy Ufnowski 
Atlantic Coast Conference 

Associate Director of Communications 

Responsibilities: 

Direct the overall communications efforts for ACC Women’s Basketball, Women’s Soccer, Men’s 
Lacrosse and Women’s Lacrosse. 

0 

0 

0 

0 

Assist the Sr. Associate Commissioner for Communications & Public Relations as requested in the 
coordination of all opportunities and obligations with our schools, television partners and digital 
partners. 

Produce and distribute weekly and/or daily releases for designated sports. 

Enhance the twitter handles of designated sports with appropriate content. 

Produce, edit and design the Women’s Basketball media guide. 

Assist in the editing of the Football, Men’s Basketball and Baseball media guides, in addition to the 
ACC Annual Report and ACC DirectolT. 

Assist the ACC Website Coordinator in maintaining theACC.com with updated standings, statistics 
and releases for designated sports. 

Oversee the nomination process of the Blue Ribbon Panel, the awards committee for Women’s 
Basketball. In addition, serve as the coordinator of the Women’s Basketball weekly awards, 
preseason awards and postseason league awards. 

Coordinate the selection process for ACC Player of the Week accolades as well as postseason league 
awards for all designated sports. 

Contribute to all discussions concerning the selection of various awards, including ACC Player of the 
Week, yearly conference honors, and academic honors for all sports. 

Maintain and update statistics for designated sports and distribute to the conference sports 
information directors, designated media and the NCAA as necessary~. 

Present annual communications updates during coaches’ and committee meetings and/or 
teleconferences for all designated sports. 

Produce detailed material for the Wolnen’s Soccer, Women’s Basketball, Men’s Lacrosse and 
Women’s Lacrosse NCAA Selection Committees in order to educate the committees on ACC teams 
that should be considered for postseason play. 

Serve as Communications Coordinator for the following events, Women’s Soccer Championship, 
Women’s Basketball Tournament, Women’s Basketball Media iDa.v, Men’s Lacrosse Championship 
and Women’s Lacrosse Championship and other tournaments and events as designated by the Sr. 
Associate Commissioner for Communications and Public Relations. 

Serve as Assistant Communications Coordinator for the following events: ACC 
Championship, Men’s Basketball Championship, and Baseball Championship. 

Serve as our primary’ conference representative for CoSIDA. 

Represent the Conference at various events as assigned and approved by the Sr. 
Commissioner for Communications and Public Relations. 

Football 

Associate 

Perform other duties as assigned by the Commissioner and the Senior Associate Commissioner, 
Communications and Public Relations. 



Steve "Slim" Vollinger 
Atlantic Coast Conference 

Associate Director of Advanced Media 

Responsibilities: 
Primary Videographer/Editor for Conference Coverage of all ACC Sporting Events 
o Shoot and edit all sports regular season games and all championship events 
o Provide footage to local and national media from all ACC events via the ACC Video Clip Service 
o Manage and organize archival footage of ACC events 
o Write, shoot, and edit recap videos of conference championships 
~ Conference photographer for special events: Men’s and Women’s Operation Basketball, Football 

kick-off, Induction Ceremonies, Special Events 

Liaison between Conference and Media Outlets for Providing Video Footage 
~ Fill daily video request from media outlets and schools 
~ Provide footage for the ACCDN and ACC All Access programming 
~ Assist media with coverage of ACC events 
o Provide footage for PSA’s for national spots and local television spots 

Maintain Audio and Video Equipment 
o Maintain and repair conference audio and video equipment 

~ Purchase new audio and video equipment for conference use 

~ Acquire extra audio and video equipment for larger ACC events 

Network Contact with Television Partners 
o Acquire game melts from national television partners for office use and archival purposes 

Acquire National Championship footage from Thought Equity for archival purposes and editing 

videos 

Assist Advanced Media Directors in the iProduction of Special iEvent Videos 
o Men’s Basketball tournament documentary 
o Scholar Athlete Luncheon 
~ Salute to Champions video 
~ Greensboro Sports Council Banquet videos 
o Legends videos for Football, Men’s and Women’s Basketball 
o In arena videos for Football, Basketball, and Baseball Championships 

Assist Office Staff with Video Needs 
o Produce and edit officiating videos for Football 

~ Shoot and edit year in review video for Football 

~ Produce, shoot, and edit videos to help sell tickets for the Football Championship game 

o Duplicate footage for office staff special requests 

Maintain Relationship with Intern Advisors from Surrounding Universities 
~ Hire and oversee Advanced Media interns 

Perform other duties as assigned by the Commissioner and the Senior Associate Commissioner, 
Communications and Public Relations 



George Lane 

Atlantic Coast Conference 

Assistant Director of Communications 

RESPONSIBILITIES: 

Se~Te as primary ACC Communications contact for Field Hockey, Men’s Soccer, Men’s Golf, 
Baseball, and Fencing. 

Serve as secondary ACC Communications contact for Women’s Basketball, Men’s Lacrosse, 

and Women’s iLacrosse. 

Build a professional relationship with the league’s sports information departments and with 

local, regional and national media outlets across various platforms. 

Layout, design, write, edit and distribute weekly notes packages for designated sports. 

Layout, design, write, edit, produce and distribute the baseball media guide. 

Produce appropriate and engaging content for the Twitter handles of the primary sports. 

Assist the ACC Website Coordinator in maintaining theACC.com, with updated standings, 

statistics and releases for designated sports. 

Contribute to Football, iMen’s Basketball and Women’s Basketball releases as requested. 

Provide editorial and research assistance to Communications and Public Relations Department 

staff members upon request. 

Coordinate the selection process for ACC Player of the Week accolades for pmnary sports. 

Contribute to all discussions concerning the selection of various awards, including ACC Player 

of the Week, yearly conference honors, and academic honors for all sports. 

Maintain and update statistics for primary sports mad distribute to the conference sports 
information directors, designated media and the NCAA as necessary. 

Present annual Communications and Public iRelations updates during coaches’ and committee 

meetings and/or teleconferences for all primary sports. 

Produce detailed material for the Field Hockey, Men’s Soccer, and Baseball NCAA Selection 

Committees in order to educate the committees on ACC teams that should be considered for 
postseason play. 

Serve as Communications Coordinator for the following events: Men’s Soccer Championship, 

Field iHockey Championship, Baseball Championship, iFencing Championship, and other 

tournaments and events as designated by the St. Associate Commissioner of Communications 

and Public Relations. 

Serve as Assistant Communications Coordinator for the following events: ACC iFootball 
Championship, Men’s Basketball Tournament, Women’s Basketball Tournament, Men’s 
Lacrosse Championship, Women’s Lacrosse Championship, and Men’s Swimming 
Championship. 

Serve as the department liaison with StatCrew and any other statistical service that we use 
conference-wide in terms of renewals, updates, issues and coordination with our schools. 

Serve as the department coordinator for all aspects of the ACC media internet site to include 
content updates, design, workability etc. 

Represent the Conference at various events as assigned and approved by the Sr. Associate 
Commissioner for Communications and Public Relations. 

Perform other duties as assigned by the Commissioner and the Senior Associate Commissioner, 
Communications and Public Relations 



Heather Hirschman 
Atlantic Coast Conference 

Website Coordinator 

Responsibilities: 
This full-time position, employed by the league’s multimedia rights-holder, serves as the in-office 

editor/producer of theACC.com and coordinator of ACC social media outlets, working on their overall 

development and maintenance of the site and the outlets and their respective brands and messaging. This 
position works to implement theACC.com as the primary promotional engine for the Atlantic Coast 

Conference and works to develop new ways to use technology and the digital space to develop its brand 

mad generate revenue. 

Management of theACC.com: Editorial & Maintenance 
Coordinate editorial content and overall site maintenance 
Establish a consistent style for posting articles, statistics and other content to theACC.com 
Ensure that scores, schedules and standings are updated in a timely manner for all ACC sponsored 
sports 
Develop and implement theACC.com’s strategic plan 
Coordinate efforts and communication with the Conference’s school websites 
Serve as primary contact with the Conference’s website provider 
Utilize, understand the website provider’s content management system, training staff where 
appropriate 
Create and maintain "Championship Central" section and special event pages 
Work with the communications staff to identi~" opportunities to compose feature and/or promotional 
articles for theACC.com, ACCDN and social platform distribution 
Serve as coordinator of ACC Championships/event photography for use internally and externally 
Review, evaluate and analyze all aspects oftheACC.com; recommendations growth areas 
Work with website provider to develop mobile site 

Manalement of New Media 
Assist with development, monitoring and maintaining ACC presence on strategically selected social 

media platforms 

Serve as liaison to the social media consultant/school social media contacts to coordinate ACC 

messages 
Evaluate social media opportunities 

Management of theACC.com: PR/Marketin~/Advanced Media Department & ACC Properties) 
Coordinate with multimedia rights-holder ACC Properties to ensure accurate, current and relevant 
insertion of Corporate Partners and their promotions, banner ads, etc. 
Assist in the development of web-based promotional ideas for Corporate Parmers mad for conference- 
related marketing 
Implement and maintain sponsored elements within the site and share to appropriate external sites 
Develop ways to generate revenue and maximize traffic 
Coordinate and monitor e-mail newsletters and marketing campaigns 
Manage and develop e-mail databases through the available content management system 
Manage internal and external promotion oftheACC.com url 
Oversee redesign processes for the site 
Perform other duties as assigned by the Commissioner and the Senior Associate Commissioner, 
Communications and Public Relations 



Marianne Schroer 
Atlantic Coast Conference 

Communications and Public Relations Coordinator 

Responsibilities: 
Assist the Senior Associate Commissioner, Communications and Public Relations in implementing 
the ACC’s strategic communications and public relations plan 

Assist in the coordination of all communications and public relations responsibilities within both 
season-long and chan~pionship-specific events with special emphasis on the ACC Football Kickoff, 
ACC Football Championship Game, Operation Basketball, ACC Women’s Basketball Media Day, 
ACC Men’s and Women’s Basketball Tournaments, ACC Baseball Chmnpionship 

Manage the media tracking systems that provide benchmarks and analytics surrounding the league’s 
coverage across social, video and traditional platforms 

Assist with the coordination and development of all materials for conference calls and in person 
meetings related to the sports information directors, development directors, video services directors, 
digital contacts and all internal department meetings 

Manage the annual ACC Sportsmanship Committee initiatives 

Assist in the strategic plan and execution of the league’s social media platforms 

Coordinate the ACC Annual Report and ACC Directo~ 

Serve as prima~ liaison and coordinate all needs related to media teleconferencing system, 
transcription services, sports systems and stat crew 

Coordinate graphical needs for any communications and public relations announcements/events with 
the league’s graphic designer (infographics, web, digital and social elements) 

Coordinate the various meeting and event gifts 

Oversee all updates to the master communications and public relations database 

Prepare/coordinate materials for the All-ACC Academic TeamsiACC Scholar-Athletes of the Year 

Provide administrative support surrounding the communications and public relations budget 

Serve as the community relations contact for local public relations initiatives and opportunities 

Oversee volunteer intern opportunities 

Serve as the membership coordinator for all opportunities with national, regional and local media 
organizations including: FWAA, CoSIDA, USBWA, etc. 

Perform other duties as assigned by the Commissioner and the Senior Associate Commissioner, 
Communications and Public Relations 



Catalina Gutierrez 
Atlantic Coast Conference 

Advanced Media Intern 

Responsibilities: 

Assist the coordination of the video content on the ACC Video Clip Service (AVCS): this will 

include creating original content to be shared and tracking AVCS user analytics 

Coordinate with the video departments of each ACC member institution the acquisition and sharing 

of conference footage 

Assist the Assistant Comlnissioner of Advanced Media in the creation of content for all 

Championship Video Board elements (Olympic Sport Championships, Football, Baseball and 

Men’s/Women’s Basketball) 

Serve as an on-site editor/videographer at selected conference championships under the guidance of 

the Associate Director of Advanced Media 

Assist the Assistant Commissioner and Associate Director of Advanced Media in the maintenance of 

the conference video archives 

Assist in the execution of the ACC Postgraduate Luncheon event 

Serve as an Avid editor for conference related events and championships 

Assist in the content creation for the ACC Legends progrmns, sport previews/reviews and in-house 

presentations 

Assist the Assistant Commissioner in the preparation for any ACC Video Services Directors meetings 

Perform other duties as assigned by the Commissioner and the Senior Associate Commissioner, 
Communications and Public Relations 



Lindsay Humbert 
Atlantic Coast Conference 

theACC.com Intern 

Responsibilities: 

The responsibilities for the Website Intern for theACC.com are designed for a full-time internship (12 

months) to be located in the Atlantic Coast Conference office in Greensboro, N.C. The position runs 
(annually) from June 1 through May 31 and reports to the Website Coordinator while serving as a key 

component in the PP/Communications/Advanced Media Department (ACC) and the ACC Digital 

Network (Raycom Sports). 

Management of theACC.com: Editorial & Maintenance 

¯ Uses web-based content management system 

¯ Assists with day-to-day posting of ACC news and releases 

¯ Posts daily scores/results for selected sports and related standings pages 

o Assists with the maintenance of social media (Facebook, Twitter, Instagram, etc.) 

o Assists with photo management for all sports, including site photo galleries 

o Coordinates daily with ACC communications sports contacts and stays informed on all conference 

related issues 

Management of New Media 

¯ Assist with the flow of content to new and social media outlets (Facebook, Twitter, Instagram, etc.) 

o Coordinate on-site social media efforts at select ACC Championships/events 

o Communicate and coordinate with RNMC 

Management of theACC.com: Department and ACC Properties) 

o Assist Advance Media staff with video editing and archiving projects 

o Assist with Public Relations projects including managing feedback email and compiling articles of 

interest 

o Serve as the primary contact for ACC photographer throughont the year and on-site at 

championships/events 

¯ Perform other duties as assigned by the Commissioner and the Senior Associate Commissioner, 

Communications and Public Relations 



Responsibilities: 

Brian Kuppleweiser 
Atlantic Coast Conference 

Communications and Public Relations Intern 

Assist in the implementation the ACC’s strategic communications and public relations plan 

Assist in the coordination of all communications and public relations responsibilities within both 
season-long and championship-specific events with special emphasis on the ACC Football Kickoff, 
ACC Football Championship Game, Operation Basketball, ACC Women’s Basketball Media Day, 
ACC Men’s and Women’s Basketball Tournmnents, ACC Baseball Championship 

Serve as the primary media coordinator for Volleyball, Men’s and Women’s Swimming and Diving, 
Men’s and Women’s Tennis and Softball 

Assist with the coordination and production of the various communications and public relations 
publications including media guides, director3~ and annual report 

Serve as the liaison for all charitable and contribution requests 

Manage, coordinate and draft all correspondence letters for honors and awards 

Collaborate and coordinate the mascot logistics and appearances for the ACC Football Chmnpionship 
Game, ACC Women’s Basketball Tournament and ACC Men’s Basketball Tournaments 

Coordinate weekly stats for Football, Men’s Basketball, Women’s Basketball and Baseball 

Assist in the coordination of all league photography 

Assist in the advanced media team in the long term goals of archiving 

Assist in the strategic plan and execution of the league’s social media platforms (Facebook, Twitter, 
Instagram, YouTube) 

Coordinate all department mailings 

Perform other duties as assigned by the Commissioner and the Senior Associate Commissioner, 
Communications and Public Relations 
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From: 

Sent: 

To: 

Buvgemeister. Matt <mburgemeister@theacc.org> 

Frida,v, November 15, 2013 11:39 AM 

Cc: 

Subject: 

Attach: 

RE: Institutional Positions on 2013-14 NCAA Legislative Proposals 

Supplement I - Proposal SummaD,.pdI:, Supplement 2 - Otticial Notice.pdf: Supplement 3 - Q&A Document (version 2; 11 - 14-13).pdf; 

Supplement 4 - Voting Form November 2013.doc 

Hello all, 
This message is to provide updated information related to the 2013-14 NCAA legislative cycle. Yesterday, the NCAA staff published the Official Notice and an updated 
Question and Answer document. These items are attached as Supplements 2 and 3, replacing the items you received earlier this week. I am also providing an updated version 
of the proposal summary and voting form (Supplements 1 and 4) to reduce any confusion. 
I hope this information is helpful as you discuss the proposals with your colleagues. Please do not hesitate to contact us if you have any questions. Thank you and have a 
great weekend, 
MATT BURGEMEIS’TER 
Assistant Commissioner, Compliance & Governance 

©: 336.369.4641 IC:: 
m bu:’gemeiste’r@theacc org 
tileACC corn ¯ ¢~theACC 

E~= Burgemeister, Na~ 
Seat= Nonday, November $$, 2053 4:27 PN 

Sabject= [nstitutional Positions on 20[]-[4 NCAA Legislative Proposals 
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November 11,2013 

TO: Facult.h~ Athletics Representatives 

Athletics Directors 

Senior Woman Administrators 
Co~npliance Administrators 

FROM: Matt Burgemeister 

Assistant Commissioner, Compliance & Governance 

SUBJECT: Institutional Positions on 2013-14 NCAA Legislative Proposals 

Attached to this message is infom~ation regarding proposals in the 2013-14 NCAA legislative cycle that will be considered during governance meetings at the Janua~ 

2014 NCAA Convention. Also attached is a voting fom~ to indicate your institution’s position and comtnents rega~rding each proposal. 

Supplement No. 1 is a summa~o’ of the proposals currently in the 2013-14 legislative cycle, including points to consider, positions taken by various governance groups, 
and previous ACC positions. 

Supplement No. 2 includes the full text of legislative proposals that have been properly sponsored for the 2013-14 legislative cycle. Please note that some proposals 

were recently modified or sponsored by the Legislative Council and are not yet available from the NCAA. While all proposals axe included in Supplement Nos. 1 and 

4, Supplement No. 2 does not include Proposals 2013-25-A and 2013-25-B related to men’s ice hockey recruiting or Proposal 2013-31-B related to meals and 
snacks. These proposals will be pnblished no later than November 15, and will be provided to you at that time. 

Supplement No. 3 includes two Question and Answer docnments produced by the NCAA staff related to the stndent-athlete safety proposals and the meals and 

snacks proposals. 

Supplement No. 4 is the voting tbnn that Faculb~ Athletics Repre~ntatives (or a designee) should complete and return to the Conference office. It can be completed 

by hand or electronically, and can be returned via fax or email. 

Please return completed voting fortns no later than Tuesday, Decetnber 3 2013. All institutional positions will be tallied and presented at the in-person legislative 

meeting, which is scheduled fiotn 8:30 to 11 a.m. on Saturday, December 7, 2013, in Charlotte, NC. During the meeting, the group will discuss proposals that do not 

have clear support or opposition and any specific proposals that have been requested for additional discussion. The meeting will be conducted in the T~yon Room on 

the second floor of the Westin hotel. Yon will receive information regarding hotel reservations, local transportation and other events associated with the football 

championship game directly from the ACC football statt: 

Please spend time between now and December 3rd reviewing and discussing the proposals with the appropriate individuals and groups on your campus to develop 

your institutional positions. 

The tbllowing is a legislative timeline for your ret~rence: 

* Todas~ through Tuesday, December 3 Can~pus discussion and review of proposals. 

* Tuesday, December 3 or earlier Facul~ Athletics Representatives complete and return voting forms and comments to the ACC office. 

~ Saturdav, December 7 In-person Legislative Meeting in Charlotte, NC to review and finalize Conference positions on each proposal, which will be 

presented at the NCAA governance meetings in January. 

* Janna~5 15-16 NCAA Legislative Council Meeting. 

* January 18 NCAA Board of Directors Meeting. 

Thank you tbr your attention to these items. Please do not hesitate to contact me if you have any questions. 

At "tachments 

cc: John D. Swoltbrd, Commissioner 

JeffElliott, Sr. Associate Commissioner 

Brad Hosntetter, Sr. Associate Commissioner 

Kris Pierce, Sr. Associate Commissioner 

linked image002 6799B251~47B4778-AA23-C50D7EC871BA.png 



From: 

Sent: 

To: 

Burgemeistel: Matt <mburgemeister@theacc.org> 

Thursday, December 19, 2013 6:05 PM 

Subject: 

Attach: 

ACC Legislative Meeting Follow-Up 

Institutiona] Positions & Comments (Post-Meeting).pdt:, Q&A Document (version 3; 12-18-13).pdf 

Hello all, 
I hope your week is going well. This message is to provide information as a follow-up to the ACC Legislative Meeting. Attached is an updated summary of institutional 
positions and comments on the proposed legislation. It has been revised to reflect positions that were changed during the meeting. Also attached is an updated version of the 
Question and Answer document that was published by the NCAA staff yesterday (new information is highlighted for ease of reference). If the additional information and 
conversation result in a change of your institutional position on any proposal, please send notification of such change to me or Brad by Friday, January 10. 
Some notes regarding individual proposals based on our meeting and subsequently available information: 

1) Proposal 2013-18 (strength and conditioning certification) - based on the change of institutional positions during the meeting, the conference position changed from 
support to oppose. Ther~ were some questions r~garding the scope of the proposal as the proposal indicated the certification requirement would apply to strength and 
conditioning coaches while the question and answer document indicated it would apply to any coach that conducted strength and conditioning activities. The proposal 
has been updated to address this conflict - the more expansive scope was maintained and the proposal now specifies that it applies to all strength and conditioning 
coaches and any other coach that conducts a strength and conditioning session. 

There was also discussion about what credentials will satisfy the certification requirement. It appears that this would be an institutional determination and I do not 

expect to receive additional guidance beyond the criteria that is included in the Q&A document. 

Lastly, our group discussed the possibility of a delayed effective date or grace period to allow coaches to obtain this certification. The NCAA staff indicated this 
possibility has not been discussed, but that the Legislative Council could do so during its meeting next month. 

Proposal 2013-19 (football preseason t~covery periods) - the conference position to oppose the proposal as written was affirmed, but the group agreed it would 
unanimously support the proposal if team meetings and film review were permitted during the recovery period. The Committee on Competitive Safeguards and Medical 
Aspects of Support was asked to address this issue based on the Legislative Council’s recommendation in October, but maintained the recommendation to have no 
activities between sessions. The Legislative Council does have the ability to amend the proposal by a 75% vote during its meeting. 



Separately, we have confirmed with the AMA staff that the proposal was no~t intended to change the ability of non-coaching staff member to track stats, chart plays or 
othewqse provide information to coaches during a practice or contest. Essentially, there is a distinction between listening / providing information and using the 
information to make a decision. 

4) Proposals 2013-31-A and B (meals incidental to participation) - while both proposals were supported by a majority of institutions, there was some concern about 
whether 2013-31-B would allow meals at any time during the summer. The updated version of the Q&A indicates that meals would only be permitted during an 
institutional vacation period when a student-athlete is required to be on campus (e.g., practice or competition during the playing season, summer access only if 

enrolled in summer school). 
I hope this information is helpful. Please let us know if you have furlher questions as you continue your discussions of the legislative proposals. 
Thank you and I hope you have a wonderful holidays, 
MATT BURGE~VfE]STER 
Assistant Commissioner, Compliance & Governance 

©: 336369.4641 IC 

theAOC corn ¯ 



MEMORANDUM TO: 

Memo to: Finance Committee 
Pam Perrewe, Chair 
Robert Taggart 
Graham Neff 
Martha Putallaz 
Sue Ann Allen 
Sam Pardue 
Tony Hernandez 

Lissa Broome 
Tom Nevala 
Dan Bartholomae 
Carolyn Callahan 
Terry Donovan 
Barbara Walker 

From: Jeff Elliott 

Date: January 27, 2014 

Subject: March 14, 2014 & April 17, 2014 Meeting 

A Finance Committee meeting has been scheduled in conjunction with the ACC Men’s Basketball Tournament 
on Friday, March 14, 2014, 9:00 a.m. - 11:30 a.m., in Meeting Room 4A, at the Greensboro Coliseum, 
Special Events Center, Greensboro, NC. A continental breakfast will be available at 8:30 a.m. The purpose 
of the meeting will be to discuss the 2014-15 ACC operating budget. A draft of this budget will be sent to you 
in advance of the meeting. 

A meeting is also scheduled in conjunction with the April meetings and Student-Athlete Banquet on 
Wednesday, April 16, immediately following the Banquet at approximately 1:30 p.m., at the Sheraton 
Greensboro at Four Seasons. The Committee will be finalizing the 2014-15 ACC operating budget to be 
approved at the spring meeting. 

Please let Susan Anthony of the ACC office know (santhony@theacc.org), or 336-369-4658, if you will NOT 
be able to attend. 

/sa 

4512 WEYBRIDGE LANE, GREENSI~ORO, NC, 27407, PHONE: 336.854.8787 ¯ theACC.com 



From: 

Sent: 

To: 

Subject: 

Attach: 

Anthony, Susan <santhony@theacc.org> 

Wednesday, March 12, 2014 1:01 PM 

Barbara Walker <walkerbg@wfu.edu>; Carolyn Callahan (cmc@virginia.edu); Broome, Lissa L <lbroome@email.anc.edu>; Martha 

Putall~ PhD (putallaz@duke.edu); Robert Taggart Jr. (robert.taggaW~.,bc.edu); Sam Pardue (sam~pardue@ncsu.edn); Sue Ann Allen 

(sue.bidstrup@chbe.gatech.edu); Tony Hemandez (themandez@mian~i.edu); Pmnela Perrewe’ (pperrewe@cob.fsu.edu); Grahmn Neff 

<nefI~@clemson.edu>; dbarfl~olomae@athletics.pitt.edu; Terry Donovan <tadonova@syr.edu> 

Elliott, Jeff<jelliott@theacc.org>; Hemdon, Lynne <lhemdon@theacc.org>; Tario, Ben <btario@theacc.org> 

Finance Committee Meeting Agenda 

Agenda 03.14.doc 

TO CO M M t’I"T E E M E N’l B E [IS WH 0 I N D K;AT E D "FH EY Wf LL B E P RES E N? at Fd d a y’ s m ee~i ng 

Sorry ~ didn’t ~nclude this on the previous emaif 

A~so, breakfast wH~ be avsHaMe aL 8:30 Friday morrfing ~t~ the meetb~g room, 

look forward to seeing you them Safe travels~ 

SUSAN ANIHONY 
Coordinator, Finance and Administration 
4512 Weybridge Lane 
Greensboro, NC 27407 

Office: 336.369.4658 ~ Fax: 336.3166097 



ATLANTIC COAST CONFERENCE 
Finance Committee Meeting 

March 14, 2014 - 9:00 AM 

Meeting Room 4A 
Special Events Center 
Greensboro Coliseum 

Greensboro, NC 

AGENDA 

I.    Welcome 

II. Approve March 8, 2013 Minutes 

III. Review of Proposed 2014-15 Operating Budget 

IV. Review of Four Year Revenue Projections 

V. Scholarship Account Funding 

VI. ACCIAC Funding 

VII. Other 



Atlantic Coast Conference 
Director of Compliance 

The Atlantic Coast Conference is seeking a college graduate candidate (master’s degree preferred) with at least two 
years of working experience in athletics compliance or a related field. The successful candidate will be solution- 
oriented with excellent written and verbal communication skills and will have demonstrated initiative and 
collaboration with various constituents. Candidates must be proficient with technology, creative in providing 
solutions to complex and sensitive issues and be able to work independently and in a team setting to efficiently 
meet established goals and deadlines. Reporting directly to the Senior Associate Commissioner, the Director will be 
responsible for the following: 

Compliance 
Primary administrator for rules education efforts with ACC members. 

Proactive and creative education on ACC and NCAA rules, interpretations, educational columns 
and trends; 

o Assist with coaches meetings in the office; and 
o Assist the Assistant Commissioner with NCAA recruiting test administration/education. 

¯ Assist in providing interpretations of NCAA and ACC rules. 
¯ Primary administrator of the National Letter of Intent Program. 
~ Secondary liaison with support groups based on expertise and interest (e.g., Life Skills, Academic Support, 

SAAC). 
¯ Assist in the monitoring and evaluation of NCAA (Level III/IV) and ACC violations. 
,, Assist in the conference-administered waivers and appeals (ACC and NCAA). 
o Assist in monitoring and developing materials related to proposed and adopted NCAA legislation. 
¯ Assist the Assistant Commissioner with coordination and conduct of compliance conference calls, in- 

person compliance meetings and the ACC Summer Compliance Workshop every other year. 
¯ Participate in monthly CCACA conference calls and yearly in-person meetings. 
¯ Assist with the development of materials for ACC governance and support group meetings, as necessary. 
~ Perform other duties as assigned by the Commissioner and Senior Associate Commissioner. 

Salary and benefits package will be competitive and commensurate with experience. Review of applicants will 
begin immediately and cominue until the position is filled. Applications from women and minorities are 
encouraged. 

To apply, send cover letter, resume and five references to: 

Brad Hostetter 
Senior Associate Commissioner 

Atlantic Coast Conference 
4512 Weybridge Lane 
Greensboro, NC 27407 

Applicants are encouraged to send their information electronically to: complianceacc2014@gmail.com 



Frolil: 

Sent: 

To: 

Subject: 

Attach: 

Haith, Tracey <thaith@theacc.ovg> 

Friday, April 4, 2014 4:52 PM 

Caxolyn Ca]laban (cmc@virginia.edu); Elaine Wise (elaine.m~@louis~’ille.edu); Janie Hodge (hodge@clem~n.edu); Larry Killough 

(larty@vt.edu); Broome, Lissa L <lbroome@email.unc.edu>; Martha Puta~l~ PhD (putallaz@duke.edu); Ma~in P. Dawkins 

(mdawkin@miami.edu); Michael J. Was.Menko (mjwasyle@syr.edu); Pmnela Perrewe’ (pperrewe@cob.t~u.edu); Patricia Bellia 

(pbellia@nd.edu); Reggie DesRoches (reginald.descoches@ce.gatech.edu) --~reginald.desroches@ce.gatech.edu>; Richard D Cm~nichael 

(cam~icha@wfu.edu); Robert Taggart Jr. (robe(t.taggart@bc.edu); Roby B. Sawyers (roby sawyers@ncsu.edu); Sam Pardue 

(sam pardue@ncsu.edn); Sue Ann Allen (sue.bidstmp@chbe.gatech.edu); Susa~ Albrecht (saa01 @pitt.edu); Blake James 

(bjames@miami.edu); Brad Bates (brad.bates@bc.edu); Craig Littlepage (ckl9e@vilginia.edu); Dan Radakovich (drad@clemson.edu); 

Daod J. Gross (djgross@syr.edu); Debbie Yow (d~-ow@ncsu.edu); Jack Swarbrick (swarbrick. l@nd.edu); Kevin White 

(kwhite@duaa.duke.edu); Cunningham, Bubba <bubbac@email.unc.edn>; Mike Bobinski (mbob@gatech.edu); Ron Welhnan 

(wellmmar~wfi~.edu); Stan Wilcox (smlcox2@fsu.edu); Steve Pederson (spederson@athletics.pitt.edu); Tom Jurich (tom@gocards.com); 

Whir Babcock (wbabcock@vt.edu); Barbara Kennedy-Dixon (kbarbar@clemson.edu); Barbara Walker (walkerbg@wl’u.edu); Miller, 
Beth <bethmille@unc.edu>; Christine Herring (Christine@gocards.com); Donna San[t (dsanfl@athletics.pit£edu); Jaclyn Jacki Silar 
(jsilar@duaa.duke.edu); Ja~e Miller (im2y@irginia.edu); Jennit~r Strawley (i.strawley@miami.edu); Jody Mooradian (moomdjo@bc.edu); 

Michelle Lee (michellelee@ncsu.edu); Missy Conboy (contx~y. l@nd.edu); Renee M. Baumgartner (rmbaumga@s~ir.edu); Sharon 

McCloskey (smcclosk@vt.edu); Theresa Wenzel (twenzel@athletics.gatech.edu); Vanessa Fuchs @fuch@admin.fsu.edu) 

Swoffor& John <jswofford@theacc.org>; Brazeau, Paul <pbrazeau@theacc.org>; Elliott, Jeff<jelliott@theacc.org>; Finch, Nora Lynn 

<nlfinch@theacc.org >; Hicks, Karl <khicks@theacc.org>; Hosletter, Brad <bhostette@theacc.org>; Lynde, Tim <tlynde@theacc.org>; 

Pierce, Kris <kpierce@theacc.org >; Stricldand, Michael <mstrickla~ld@theacc.org>; Yakola, Amy <ayakola@theacc.org>; Bmgemeister, 

Matt <~mburgemeiste@theacc.ovg>; Butlec Lee <lbutle@theacc.org>; Tario, Ben <btario@theacc.org>; Brown, Shamaree 

<sbrown@theacc.org>; Moore, Donald <~dmoore@theacc.org~; Champigny, Ashley <~achampigny@theacc.org>; DiAmico, Cecelia 

<cdiamico@theacc.org> 

April Mtg. Material 

INSTRUCTIONS FOR USING INTRANET-Oct. 2013 Mtg.docx 

The 2014 April meeting material is now available on the http:iiintranet.theacc.org website for your use. Instructions to access the file are attached, which includes 
the password to open the intranet file. 
Please feel free to contact Brad Hostetter or me should you have any questions. 
Thank you, 
TRACEY HAITH 
Geo~di~tei. Compli.s:~ce. ,%tudent~Ati~lete Preg:~.sms, HR 

O: 336.3694643 ~ ~: 336 

~haN-~@~heacc ore 



INSTRUCTIONS FOR USING INTRANET.THEACC.ORG 
GOVERNANCE MATERIALS -Restricted Site 

I. Using your web browser, go to { HYPERLINK "http://intranet.theacc.org" ~ 

2. The following login screen will appear,     iEnter your username ({ HYPERLINK 

"mailto:accmeet@theacc.org" ~) and password (Am37ui), and click the [OK] button. 

3. The home page for the site (shown below) will appear. Look to the right of the page and click on 
Governance Meeting Materials (restricted). 

4. Click on the 2013-2014 folder as shown below. 



5. Click on April 2014 Mtg. Packet-Current-Future folder as circled below. 

6. The screen below will pop up prompting you to emer your password (BwlSmd34). 

En:ter ~ a:.~s~,~c.~di: 

7. Once your password is entered, the document is opened with the screen sheet of bookmarks to the 
left of the page, as shown below. 



From: 

Sent: 

To: 

Subject: 

Finch, Nora Lynn <nlfinch@theacc.org> 

Thursday, July 19, 2012 3:34 PM 

Jennit~r Strawley (j.stmwley@mimni.edu); Joam~e Boyle (jb4xd@irginia.edu); Broome, Lissa L <lbroome@email.unc.edu> 

Stacey Brann (sbrann@athletics.pitt.edu); Renee Baumgartner (Rmbaumg~r.edu); Agnus Berenato (aberenato@athletics.pitt.edu); 

Quentin Hillsma~ (qihillsm@syr.edu) 

UNOFFICbLL Visit Prohibition During July 

Lissa, Jenn, arid Joanne, 

Below is an email that I copied to the ACC Women’s Basketball Committee yesterday. Please accept my apology that I sent the email without updating 

committee membership. 

Nora Lynn 

Subject: UNOFFICIAL Visit Prohibition During July 
Importance: High 

From the Desk o] Noro LFnn Finch 

TO: Head Coaches 

CC: Women’s Basketball Committee, Commissioner Swofford, Brad Hecker, Georgia Davis, Lindsey Babcock, Brad Hostetter 

SUBJECT: UNOFFICIAL Visit Prohibition During July 

Below is an email sent from Lindsey Babcock to your institutional compliance administrators this morning, It is of such significance that I thought it best to send it 

directly to your attention, too. Please share this information with your coaching staff involved with recruiting, and if you have any questions about the limitations, 

please speak with your institutional compliance administrators. If you are unable to reach someone on your campus for clarification, feel free to contact Lindsey 

Babcock at 336-854-8787. 

Thank you. 

Nora Lynn Fi~ch 

Ath~ati~ Coast Conference f 4512 Weybddge L~ f Greensboro, NC 27407 
(336) 547=6265 (d~tec~) ~ (336) 547-6267 {fax) ~ nlfinch~theacc.org 

::::*;2:: Descnpt~on: Description: ACC enqai~ signature sites 

Subject: Quick Hitter - WBB July Reminder 

WBB July Reminder - 

Please be reminded, and remind your women’s basketba~ ~oaches, that a prospect may not make an UNOFFICIAL visit during the July evaluation periods (13.7.1.2). 

This includes a prospect who has signed a NLI with your institution. This is due to the fact that in women’s basketball all communication with a prospect is 

prohibited during the July evaluation periods. 

13.7.1.2 E~ce~tio~ ~- ~o¢~en~s Basketball, 

In women’s basketball, a prospective student-athlete may not make unofficial visits during the July evaluation periods (see Bylaw 13.1.5.4.2_). 
(Adopted: 4/28/05 effective 8/1/05, Revised: 6/28/06) 

13.1.5.4.2 Additiona~ Restrictio~s ~ ~ Ju~f Evaluatio~ Periods, 

In women’s basketball, during the July evaluation periods, all communication with a prospective student-athlete, the prospective student-athlete’s 
relatives or legal guardians, the prospective student-athlete’s coach or any individual associated with the prospective student-athlete as a result of 
the prospective student-athlete’s participation in basketball, directly or indirectly, is prohibited. (Revised: 4/28/05 effective 8/1/05) 
Educational Column 
Proposal 2010-31 Personnel and Recruiting -- Recruiting Coordination Functions -- Contacts, Telephone Calls and Recruiting Materials -- 
Exceptions -- Communication After Commitment 
Date Published: January 13, 2011 
Item Ref: 22 
Educational Column: 

Question: Wonld a prospective student-athlete who has signed an NLI be permitted to make an unoflficial visit during July in men’s basketball a~d dnring the July 

evaJuation periods in women’s basketball? 

Answer: No. 

Lindsey K. Babcock 

Assistant Comrnissioner, Compliance & Governance 

Atlantic Coast Conference 

LBabeock@thoace.org 
336-854-8787 (phone) 

336-369-0065 (fax) 

i.~.i Description: Description: ACC email signature sites 





ATLANTIC COAST CONFERENCE 

MEMORANDUM 
To: ACC Women’s Basketball Committee 

ACC Women’s Basketball Marketing Directors 

OFFICE OF THE COMMISSIONER 

From: Brad Hecker 

Date: June 31, 2012 

Re: "ACC Day": A Women’s Basketball Promotional Initiative (2012-2013)_ 

The ACC office is again interested in joining with each member institution to conduct an "ACC Day" special event promotion during the 
2012-2013women’s basketball season. As a reminder, the goals of an "ACC Day" promotion are to: 

1. Attract a community group (of at least 250) to attend and enjoy the "ACC Day" Promotional event. 
2. Create special activities and/or access to the women’s basketball program for the group. 
3. Create an active in-game atmosphere featuring "ACC Day" promotional items and conference branded images. 
4. Strengthen The ACC Brand and your institution’s association with the conference "family" brand. 
5. Encourage repeat fan visits to your women’s basketball games, and down the line, trips to the ACC Tournament. 

To assist with achieving these promotional goals, the ACC Office will make available the following resources: 

250 Promotional T-Shirts ,/ Twenty-four (24) ACC Mascot Coloring Books 
Event Decor Support ($250) ,/ Twelve (12) Plush Mini-Blimps 
Three (3) Autograph Balls (1 Regular, 2 Mini) ¢" 144 ACC Mascot Character Cutouts 
ACC Shoe Blimp ,/ ACC Day PA Script 
Large ACC/She Can Play! Banner (19’xl 9’) ,/ ACC Video Board & Ribbon Board Graphics 

Twelve (12) Tournament Promotional T-shirts ¢" ACC Day Promotional Booth 

Different t~om previot~s years, those institutions interested in securing the "ACC Day" promotio~ml resot~rces must submit a written evem 
plan l~ ~he ACC Women’s Baskelball Office deta~ing: 

1o Com~mnfiy gro~p you will target with the promotion 
2o How yo~ will utilize the "~ACC Day" msoumes 
3o Special Evenl Plan for the promotion 

~oposals must be submi~ed by Friday, September ~. (Send m: btmcker2~theacc.org ) 

*Once the 2012-2013 A CC lVomen’s Basketball Schedu/e is re/eased, we will ask you to submit two home game dates (priority order) to 

conduct your "ACC Day" promotional event. * 

The composite "ACC Day" schedule of events will be am~ounced approximately Friday, September 21st. 

Important notes and lessons learned from previous "ACC Days" 
The following have proven to be KEY FACTORS determining the effectiveness of the promotion: 

1. Identify a target group in advance of the promotion. 
2. Develop a planned entertainment program for the target group, including special visits by mascot, coaches, or access to players. 
3. Promote "ACC Day" to your fans as a special event prior to the promotion. 
4. Provide in-arena exposure of ACC "She Can Play" banner and blimp during promotion. 
5. Run in-game Graphics (ACC logos / She Can Play! logo) to create excitement and reinforce the promotion. 
6. Desiguate media timeouts to distribute "ACC Day" promo items and generate atmosphere. 

Please feel free to contact us if you have any questions or comments about the 2012-2013 "ACC Day" promotional initiative. 

4512 WEYBRIDGE LANE " GREENSBORO, NC 27407 . (336) 854-8787 

MEDIA RELATIONS & VIDEO SERVICES (336) 851-6062 ° MEDIA RELATIONS FAX (336) 854-8797 ° ~M)MINISTRATION FAX (336) 316-6097 

BOSTON COLLEGE ° CLEMSON UNIVERSITY ° DUKE UNIVERSITY ° I~ORIDA STATE UNIVERSITY ° GEORGIA INSTITUTE OF TECHNOLOGY 

UNIVERSITY OF MARYLAND ° UNIVERSITY OF MIAMI ° UNIVERSITY OF NORTtt CAROLINA ¯ NORTH CAROLINA STATE UNIVERSITY 

[ ~NIVERSITY OF VIRGINIA ° VIRGINIA POLYTECHNIC INSTITUTE AND STATE UNIVERSITY ° WAKE FOREST [ ~NIVERSITY 



From: 

Sent: 

To: 

Subject: 

A~tach: 

Davis, Georgia <gdavis~theacc.org> 

Monday, September 17, 2012 2:24 PM 

Jody Mooradian (io@.mooradian@bc.edu); Baxbara Kelmedy Dixon (KBARBAR@clemson.edu); Jaclyn Jacki Silar 

(j silar@duaa.duke.edu)(j silar@duaa.duke.edu); Fuchs, Vanessa (vfuchs@admin.fsu.edu); Theresa We~el (twenzel@athletics.gatech.edu) 

(twe~el@athlefics.gatech.edu); Kelly L. Mehrtens <mehrten@umd.edu> (mehrten~umd.edu); j.stmMey@mia~ni.edu; 

bmille@uncaa.unc.edu; Miller, Jane (jm2y) (jm2y@eservices.vi~ginia.edu); Michael Lipilz (mlipilz@ncsu.edu); Sh~xon McCloskey 

(smcclosk@vt.edu); Bmbara W~lker (walkerbg@wfu.edu) (walkerbg@wfu.edu) 

Finch, Nora Lynn <nlfinch@theacc.org>; Hecker, Brad <bhecke@theacc.org>; Zoller, Char <czoller@theacc.org>; Swofford, John 
<j swoltbrd@theacc.org>; Yakola, Amy <ayakol~theacc.org>; ’Craig LIttlepage’ <ckl9e@virginia.edu>; Broome, Lissa L 

<lbmome@email.unc.edu>; Joanne Boyle (JMxd@virginia.edu) 

FW: Alumni Reception Save the Date File 

ACC WBBAlumniSaveTheDate2013.j pg 

ACC Women’s Basketball Corrmfittee, 

Attached you will find the electronic "Save the Date" file for our Alunmi Reception at our 2013 ACC Women’s Basketball Tournament. As a reruinder, we send this "Save the Date" 
document in its electronic format only so that you can get it out to your alumni email lists as early- and as o~ten as you like. In the near future, I will collect your needs for hard copies of the 
actual invitation postcard that we will provide for you to send out during the season. 

Please let rue l~mw if you have an?" trouble viewing the file or if you have any questions. 

Thank you! 

Georgia 



SAVE DATE 



16-Game Women’s Basketball Schedule 
Goals: 

:1. 

2. 

3. 

4. 

Maximize number of ACC women’s basketball teams receiving bids to NCAA tournament 

Ensure institutional budget consideration for all decisions 

Create schedule that allows ACC to be best conference in WBB 
Maximize opportunities for National TV exposure with attractive non-conference matchups 

Playing a :~6-game conference schedule is best for ACC women’s basketball for the following reasons: 

From a competitive standpoint, playing :16 conference games allows institutions to strategically select a non- 

conference schedule to maximize opportunity for post season selection. This allows institutions to 

appropriately build a schedule based on the strength of its’ team. 

Two additional conference games on the women’s side, at best, is budget neutral, and for some institutions 

would in fact be a budget increase. Guarantees on the women’s side are significantly less than the men’s 

and thus scheduling two home guarantee games is cheaper than chartering to one away conference game 

for most institutions (~e~ag~ ~p~ ~ i~ ~f~en~e ~1 and ~ ~O~f~en~e gUa~a~ a~e~ag~ ~0 

b~ ~ ~ la~e~d~) In addition, institutions could schedule home and home series on a non-week night 

/local game. 

A :16-game conference schedule provides the best opportunity to maximize exposure for the women’s 

teams. ESPN has a set number of conference games to be televised. Quality non-conference games provide 

the best opportunity for more TV exposure. A :16-game conference schedule also provides more flexibility to 

schedule non-conference games later in the season, which is more appealing for TV networks. 

Women’s ACC Tournament is a week earlier than the men’s tournament, thus there are two fewer play 

dates available to fit conference games during the months of January and February. Therefore, an 18-game 

conference schedule will likely require conference games to be played in December on the women’s side. 

Playing more conference games earlier in the season has a significant impact on non-conference scheduling 

and building teams for conference and national success. 

o In comparison to two home non-conference games, the addition of two conference games, will likely result 

in additional missed class time. Traditional conference play dates are Thursday and Sunday, possibly 

resulting in missed class time for an away Thursday game. Two non- conference games could be scheduled 

at times to not miss class. 

With significantly more multi-team events offered on the men’s side, ACC men’s teams average more non- 

conference games in a season, making 18 conference games less impactful on non-conference scheduling 

opportunities for the men. 

:18 :18 36 

WSm~i 3 G am WSm~Si G am 
~otal 

~O U ~ a m e ~tS ~ 

8 2 :10 



Marketing & Promotions/_ National Exposure 
Marketing, publicity and national exposure are vital to our teams’ popularity and attendance growth at 

games. 

Media outlets, starting with The ACC Digital Network, rely upon us to provide them with footage to promote 

our programs, game highlights and encourage regular news coverage. 

Every ACC men’s basketball game is televised; enabling media outlets to pick up HD highlight footage from 

every game played. 

For ACC Women’s Basketball, only 66 of 227 home games (29 %) will be broadcast in 2012-2013. 

In order to appropriately market the ACC Women’s Basketball Tournament in Greensboro, the local 

television stations need to be provided with HD game video in order to promote highlights and create 

features about the players/coaches who will be competing in the tournament. 

Adding the national brands and prestige associated with Notre Dame, Syracuse and Pittsburgh offer the ACC 

a unique opportunity to capitalize on a surge of national interest and establish a prominent national position 

for the ACC. 

How do ~ve ensure that every institution has the opportunity to effectively promote its" program ? 

We are suggesting a comprehensive investment in technology that includes an in-house HD video infrastructure and 

a staff capable of broadcasting games on ESPN3. 

Notes: 

1. Once established, the in-house production infrastructure required to broadcast a women’s basketball game 

on ESPN3 can be efficiently available to broadcast other Olympic Sports on the ESPN3 platform. 

2. ESPN MAY negotiate financial provisions to support certain productions to have the game inventory on the 

ESPN3 platform, and in turn, offset production expenses. 

Outside of the ACC broadcast agreement with ESPN, five schools are already producing 18 women’s 

basketball games on ESPN3 in 2012-2013: 

BC 

DU 

GT 4 

Miami 

NCS 3 



Officiatin  Review 
The majority of courtside replay support for our game officials is contingent upon the presence of in-house 

video production services and the available video equipment at our institutions, which varies in quality 

throughout the conference. 

Institutions/the conference are vulnerable to situations where a replay review is allowed by rule and a 

correct call can be made by an official but the officiating crews do not have adequate monitor/video 

feed/camera angle/synced clock access to review a play to make a correct call. 

Courtside replay systems are becoming more common in women’s basketball. Officials are expecting 

consistent, uniform and reliable video replay review systems that are commensurate with the 

needs/expectations of the collegiate officiating profession. 

A quality and familiar courtside replay system throughout the conference can significantly decrease the time 

spent by the officials reviewing replays. 

How can we provide the game afjfi¢ials with the professional tools and support that will enable them to more 

effectively and efficiently officiate games in the ACC? 

We are suggesting a comprehensive investment in technology that includes a DVSport HD Courtside Replay System. 

Notes: 

:1. In addition to officiating replay review, this DVSport HD Courtside Replay System also allows game highlight 

plays to be captured during live action, then independently categorized and immediately distributed by the 

institution/conference office for promotional purposes. 

2. The DVSport System and proposed financial arrangement should be familiar to the AD’s as it is similar in 

concept to the replay system that is being utilized by ACC Football. 

ACC HD Basketball Replay Payment Structure 

One Conference / 15 Schools / 5 Years 

Year 1 Year 2 Year 3 Year 4 Year 5 Total 

System 240,000 0 0 0 0 240i000 

Installation 30,000 0 0 0 0 30!000 

Service & Support 60,000 60,000 60,000 60,000 60,000 300i000 

Website 0 5,000 5,000 5,000 5,000 20i000 



========================= COAST CONFERENCE 

MEMORANDIJM 

?~’,I3, ndee    "-~ Kay I ~arsen 
NCAA Division 
Women’s Basketbd[i"Recruiting 

(. Onll!ll,.81orlc[ 

Date:: Jllne 0 ~ ~ ~.8, 2012 ¯ 

SUBJECT: NCAA Division I Women’s Basketball Recruifi~g ModeI~ 

The Atlantic Coast Confcrence is committed to assisting the NCAA Division I Leadership 

Council with efl~rts to conduct a comprehensive review of the legislative i)ame:work l:br a 

women’s basketball recruitit~g model During this comment period in which the Women’s 

Basketball Recruiting Subcommittee gathers I:~edback *}’ore the membership to strt~cture a 

proposed model~ The ACC would like to submit the *~llowing position stimulated by the 

experience of The ACC head women’s basketball coaches and supported by the governance 

leadership group of the conf~rence. The ACC is also willing, if necessary, to provide additional 

comment once legMative proposals are developed and would et~cot~rage the subcommittee to 

consider anmher comment period on .f~mher refined recomme~dations betwee,~ tI~e October 2012 

~0 I.~ Leadership Council meetings, and Janttary n .~ 

At the request of its women’s basketball head coaches and member institutions, the Atlantic 

Coast Conference would tik.e ~o tbrmal~y support the curren~ recruiting rules and regulations 

crea.{ed for women’s basketball, We believe that proposed concepts designed ~o deregulate 

communications with recndts, or provide coaches earlier access Io rec:rui~s,: represent a 

detrimental step backwards to the eflq~rts that have been made to estaNish an organized, balanced 

recruiting environn~ent tbr the prospecth, e student athletes and the coaches invoh.’ed in the 

recruiting process. The existing framework has bem~ developed and re~ned over time based 

the tmique recruiting environment inherent to wome~’s basketbalI, The fundam.entaI rules 

parameters are appropriately flexible, understandable, supporting of workili.tk imegration and 
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considerate of competitive equity among the varyir~g programs throughot~t Division 1. The 

current legislation a.~d regulaiions are appropriate, ~ot only ~i>r the distinc;tix’e process 

recruiting female stndent-aIhIetes ~:o o~.~r institutioas, but: aiso f~>r the important tile balance: 

,~.ecessary for females in the women’s basketbalI coaching profession. 

Thank yot.~ for yotar work as we continue to improve the strt~cmre of NCAA women’s basketball[ 

Mike Alden, NCAA Leadership Council, Chair 
Belh Bass, Women’s Basketball Coaches Association, C|/.O 
Muffet McGraw, Women’s Basketball Iss~.~es Committee, Chair 
Marilyn Mo~.~iz Kaho’ohanohano, NCAA Committee o~. Wome:n’s Athletics, Chair 
Cindy Hartmann, Women’s Basketball Recruiting Subcommittee: 
Lynn Holzman, NCAA 
Nora Ly~m Finch 
Brad Hos~eiter 
Lh~dsey Babcock 
ACC Women’s Basketball Committee 
ACC Women’s Basketball Head Coaches 



ACC Women’s Basketball Committee 

Report to Athletics Directors - April 16, 2013 

ACTION ITEMS: 

1. 2013-:~4 ACC Women’s Basketball Conference Regular Season Schedule Model 

"Utilize a 15-team, 16-game schedule model for the 2013-14 ACC Women’s Basketball 

conference regular season that is developed based on competitive equity and with 

consideration of our television partners’ requests. This model will dovetail the home and away 

sites with the 2012-13 schedule and will be for one season only., 

(APPROVED - 8-0-4) [Future members: 3-0-1] 

Rationale: 
The ACC Women’s Basketball Coaches believe there are significant differences between the 

competitive rank order, and "brand strengths", of ACC men’s basketball programs compared to 

the rank order and brand strengths for ACC women’s basketball programs. 

. Therefore, they ask that the decision on permanent rival partners be delayed until the 2014- 

2015 season so the WBB coaches and WBB Committee can fully vet the options and 

recommend partners for a 15 team, 16 game schedule based on the best interests of ACC 

women’s basketball. 

Because the WBB teams will play 16 conference games (vs 18 conference games for men), 

the competitive equity of the rival partners will be more significant for determining the 

regular season standings for WBB since the WBB teams will play only their rival partners 

twice each year. 

ACC Women’s Basketball Tournament 

a. Institutional Tickets 

"Increase the minimum number of ACC Women’s Basketball Tournament ticket books 

purchased by member institutions to 75." 

(APPROVED - 7-4-I) [Future members: 2-1-1] 

Complimentary Ticket Books 

"Eliminate the 48 complimentary ticket books provided for each member institution." 

(APPROVED - II-0-I) [Future members: 2-i-i] 

Combined Rationale: 
Compared to other major conference women’s basketball tournaments, The ACC provides 

the largest number of complimentary tickets to schools and requires the least number of 

institutional book purchases. (See chart). 

As the ACC expands, tournament operational costs will escalate. The host community and 

the conference will take on the challenge of drawing fans to additional games and an overall 

extended tournament schedule. With tournament ticket prices already on the high end of 

women’s basketball conference tournaments, we consider it unwise to request a price 

increase. Therefore, in an attempt to show appropriate ownership of the ACC Women’s 

Basketball Tournament and recalibrate the expectation of the institutions’ appropriate 

ticket sales responsibility, the Women’s Basketball Committee recommends the institutions 

increase ticket purchases and decrease comp tickets accordingly. 



Group of Six 
Women’s Basketball Tournament Comparisons 

150 Books 
(+50 Championship) 

80 single session for 
(if competing) 

Minimum Ticket 
participating games 

+ 
50 Books        100 Books     100 Books                           200 Books 

Purchase (120 cham pionship) 100 tickets for seats 
(if competing) 

behind or across from 
bench for sessions in 

which they play 

$65 

$901572 Reserved - $90 
Ticket Pricing $99 $99 $45 

based on location 
$65 

GA - $60 
early 

purchase 



FFom: 

Sent: 

To: 

Subject: 

Finch, Nora Lynn <nlfinch@theacc.org> 

Thursday, April 18, 2013 11:23 AM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

RE: WBB meeting 

Thanks, ~.issa ! 

It is really impactful to my staff and me for you and Martha to have sincere interest in ACC women’s basketball. Your wisdom and leadership are so very valuable 

I:o us -thank you! 

Nora 

Nora Lynn Finch 
S~R~or AssocH~te Commissioner for Women’s Basketball / Senior Womap Admin~stralor 

~ ACC 2012 

From: Broome, Lissa L [mailto:lbroome@email,unc,edu] 
Sent; Wednesday, April :[7, 20:[3 5::[9 PM 
To-" Finch, Nora Lynn 
Subject: RE: WBB meeting 

Hi Non~ l_ynn~ 

I’1t hold the 22nd and 27~h. Thanks. 

Good to see you today. 

l.issa 

From= Finch, Nora Lynn [mailto:nlfinch.@theacc.org] 
Sent: Wednesday, April ~7, 20~3 4:20 PN 

To: Broome, Lissa L 
Co: Hocker, Brad; Davis, Georgia; Ufnowski, Amy; Cu~is, Charlene 
Subject-" RE: WBB meeting 

Thanks, Ussa. 

At th~s tkne, the 2 dales that are most popular’ are August 22 and August 27. P~ease hoM these on your calendar unt~ I can confirrn our meeting schedule. 

Thank you~ 

Nora Lynn 

Nora Ly~m Finch 
Sen~or Associate Commissioner for Women’s Basketball ~ Senior Womm~ Administrator 
At~at~t~c Coast Oo~ferel~ce ~ 45t 2 WeybrMge Ln ~ Greensboro, NC 27407 
{336) 369,-4g69 {~rect) ~ (336) 547-6267 (fax) t nlfinch~theacc.orN 

~ACC.com 

~.~.~ ACC 2012 Emai~S~jnstu~e (2) 

From: Broome, Lissa L [[~_a_jJ_t__9_[[_b__r__o__9___m___e___@__e____m___a_!!_.__u__n___c_=e__d___u_] 
Sent= Wednesday, April :[7, 20:[3 4-:07 plVl 
To; Finch, Nora Lynn 

Cc= Hocker, Brad 
Subject-" WBB meeting 

Nora and Brad - I think one of you asked about availability for an in-person meetin8 for WBB in Ausust. Since I replied, I have learned that Ausust 20 is not an ideal 

day for me. I could make it work if necessary. Thanks, 

Lissa 

Lissa L Broome 

Wells Fargo Professor of Bankin8 Law 

Director, Center for Bankin8 and Finance 

UNC School of Law 

CB93380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

http:i!www.law.unc.edu/centers/banking 

Access my papers on SSRN at: _h_t_t_p__~//__s__s_E_n__:_c_o_m__Za__u___t__h__9__r_:E_2_[!_~Z~_Q 

Description: 
http://www.law unc.edu/images/news/media/bankingfinance 
web542 jpg 



11 :OOam 

ACC WOMEN’S BASKETBALL COMMITTEE 
Thursday, August 22~d /    11:00 AM - 2:00 PM 
Grandover Resort & Conference Center: Grandview A 

AGENDA 

Welcome .................................................................................................................... N.L. Finch 

I. Regular Season ................................................................................................. N.L. Finch 

A. 2013-2014 Schedule Update 

B. Big Ten Challenge Update (Wed, Dec. 4 & Thurs. Dec. 5) (Supplement No. 1 ) 

1. Gift: .......................................................................................................... A. Duke 

ll:45am 

12:15pm 

Vi siting Team Ticket Policy 

COMPLIMENTARY VISITING TEAM TICKETS: The 75 complimentary tickets provided 
for the visiting team must be located directly behind the visiting team bench with no more than 

twenty-five (25) seats on any one row. 

LAST HOME GAME OF THE REGULAR SEASON (Senior Presentations) 
The visiting team should be notified of any pregame presentations prior to arrival. 

Senior presentations procedures are as follows: 
Stop the game clock at the 10:00 mark 
Begin Senior Presentation that should last no more than four minutes in length 
Once presentation is complete, both teams may continue their warm-up 
Resume game clock with 10:00 minutes left and continue with regular game protocol 

There shall be no live televising of a~r type of awards mfiess it is coordinated through the 
conference office. 

II. ACC Tournament Discussion .......................................................................... N.L. Finch 
A. Bracket & Practice Times (Supplement No. 2) 

B. Ticket Commitment Due: October 15th (Supplement No. 3 ) 

Auxiliaw Events (Supplement No. 4) 
1. Legends Program 
2. Alumni Gathering 

D. School Visit- #115 Seed (Tuesday, March 4th) 

E. Tournament Participant Gifts (Supplement No. 5 ) 

F. Student-Athlete Surveys - Survey Monkey (Supplement No. 6) 

Tournament Hotels ..................................................................................... N.L. Finch 
1. 2014 Hotels 

a. Finalize 2014 Contracts by October 15, 2013 

III. Marketing & Promotions .................................................................................... T. Lynde 
A. Regular Season Branding Discussion 

Tournament Marketing 

1. Priority: Championship Game Attendance 
2. Deliverables: 

a. Video Boards 
b. Radio Broadcasts 

c. PA Announcements 

3. Tournament Ticket Brochures (Season Ticket Holders) 
4. Mascot Night 



12:45 pm 

1:15 pm 

LUNCH BREAK 

IV. Officiating ........................................................................................................... C. Curtis 
A. DVSport Update (Supplement No. 7) 

B. Officiating Operations Conference Call (Date ? & Time?) 
1. GameDay Managers 
2. Table Crew Members 

1:30 pm 

1:45 pm VI. 

C. Officials Assignments for Non-Conference Games (Not in Game Contracts) 

Communications ........................................................................................... A. Ufnowski 
A. Media Day Update- Wednesday, October 23, 2013 (Supplement No. 8) 

B. Post Season Awards (Supplement No. 9) 

C. Blue Ribbon Panel Update (Supplement No. 10) 

Other Business ................................................................................................... B. Hecker 
A. Game Operations 

1. Home Game Management Manual 
a. Institutional Contact Sheet Verification (Supplement No. 11 ) 
b. Online Access: 

intranet.thcacc.org : 
USERNAME: accinlb@theacc.org 
Password: member 

2. Scouting Film Exchange- ezXchange 
3. Verify SAWBO Contacts (Supplement No. 12 ) 

B. Home Game Attendance Reporting (Supplement No. 13 ) ........................ B. Miller 

Non-Conference Scheduling ............................................................... J. Bodensteiner 
1. Guarantees 
2. Contracts 
3. Contact on staff?. 

Conference Call(s) Schedule 
¢" Tuesday, November 19th 
,/ Tuesday, December 10th 
¢" Tuesday, January 14th 
,/ Tuesday, February 12th 

11:00 AM 
3:00 PM 
3:00 PM 
3:00 PM 



2:05 pm 

2:15 pm 

ACC WOMEN’S BASKETBALL COMMITTEE 

2014~15 and Beyond 
Thursday, August 22nd / 2 00PM 3i00PM 

Grandover Resort & Conference Center: Grandview A 
AGENDA 

I. Regular Season ................................................................................................. N.L. Finch 
A. Future Rival Partners (Supplement No. 14) 

II. Conference TV Contract Review (Supplement No. 15 at meeting) ................... B. Tario 
1. Conference Package Specifics 

a. # of Broadcasts 
b. ESPN’sE3 Selections 

2. School Produced ESPN3 Game Selection Protocol 

2:30 pm 

2:40 pm 

3. Conference Wide ESPN3 Production Infrastructure Update ............ S. McBurney 

III. ACC Tournament Discussion .......................................................................... N.L. Finch 
A. Tournament Hotels 

1. 2015-2017 Assignment Process (Supplement No. 16 ) 
a. Deadline: Tuesday, October 15th 

IV. Strategic Plannin~ Committee Report .................................................................... J. Silar 
A. Minutes (Supplement No. 17 ) 

B. Action Items (Supplement No. 18) 

C. Committee Position on White Paper Recommendations: 
1. NCAA Tournament 
2. Conference Tournament 
3. Institution 



2014 ACC Women’s Basketball Tournament 

Schedule & Ticket Information 

Game Schedule 

Wednesday, March 5th 

Session I 1:00 & 3:30 PM .......................................... 510 (Reserved) 

Session 2 6:30 PM ..................................................... 510 (Reserved) 

Thursday, March 6th 

Session 3 11:00 AM .................................... 510 (General Admission) 
Session 4 2:00 PM ..................................................... 510 (Reserved) 
Session 5 6:00 & 8:00 PM .......................................... 520 (Reserved) 

Friday, March 7th 

Session 6 11:00 AM .................................... 510 (General Admission) 
Session 7 2:00 PM ..................................................... 510 Reserved) 
Session 8 6:00 & 8:00 PIVI .......................................... 520 

Saturday, March 8~h 

Session 9- Semifinals 5:00 PM & 7:30 PM ......................... 520 

Reserved) 

Reserved) 

Sunday, March 9~h 

Session 10- Championship 7:00 PM ................................ 520 Reserved) 

Full Tournament Ticket Book- 599 
(Includes Tickets to ALL 14 Games!!!) 

Tournament Club (VIP Packages) 
Enjoy exclusive hospitality amenities throughout the tournament that include access to the ACC 

VlP Lounge (Wednesday-Sunday), Tailgate Parties on Thursday and Friday, and four VlP Dinner 

Receptions (Thursday-Sunday) 

2 Ticket Books, 2 VlP Hospitality Passes, :1 Parking Pass ......................................... $525.00 

1 Ticket Book, 1 VIP Hospitality Pass, 1 Parking Pass .............................................. $330.00 

Choose to sit in your school’s section or in the Tournament Club VIP sections 107, 109 or 111 

(must order by February 1 to sit in school sections) 



Atlantic 
Wolrlen’ 

Coast Conference 
s Basketball Tournament 

(15 Teams) 
1st Round 2nd Round 

Wednesday Thursday 

(Games 1, 2, 3) (Games 4, 5, 6, 7) 

#5 

#12                        ll:OOAM RSN-TVi 

1:00 PM RSN-TVi I 

#13 [ 

~nals 

Friday 

(Games 8,9,10, 

#4 

ll:OO AM R~N- TV-] 

Semifinals 

Saturday 

(Games 12,13) 

5:O0 PM 

ESPNU 

Finals 

Sunday 

(Game 14) 

#1 

#8 2:00 PM RS2"~LTV[ 

2:oo ~I ~sx-rv] 
#9 

#2 

#7                               6:00 PI’v! RSN-TV[ 

#10 6:00 PM RSN-TV] 

#15 

#3 

#6 8:00 PM ~:rv! 

6:30 P31 m~CTV] 

#14 I 

7:30 PM 

E, TPJYU 

Championship 

7: oo PM 
ESPN 

RSN-TV - FOX Sports Net South, ComCast Sports Net, FSN-Florida, NESN (New England Sports Network) 

Champion 



ACC 
MEMORANDUM 

To: 

From: 
Date: 
RE: 

ACC Women’s Basketball Committee 
Nora Lynn Finch, Senior Associate Commissioner 
August 22, 2013 
Institutional Ticket Purchase for 2014 ACC WBB Tournament 

Tickets: 
Please submit in writing your institution’s All-Session ticket purchase number for the 
2014 ACC Women’s Basketball Tournament to the ACC office no later than Tuesday, 
October 15th 2013. Ticket books are $99.00 each and invoices will be sent with each 
institutional order. These tickets are not returnable and they will be located in your 
school’s seating section. 

IN ADDITON to your institution’s All-Session ticket book purchase, Fou will 
receive the ollowin ticket allocation: 

90 Participating Team TICKETS for the session in which your team is 
participating (section to be determined based on bench placement and seed) 

,/ 12 ALL-SESSION INSTITUTIONAL VIP SUITE TICKET BOOKS 

Institution: 

Number of ALL- SESSION TICKET BOOKS to purchase for the 2014 Tournament: 

(# of ticket books) 
minimum of 75 

$ 99.00 
(Each) 

Submitted by: 
(Name & Title) 

Please return this form via scan/e-mail to: bhecke~heacc.org 

Deadline: Tuesday, October 15~ 2013 

4512 WEYBRIDGE LANE ® GREENSBORO, NC ® 274137 = PHONE: 336.854,8787 



From: 

Sent: 

To: 

Subject: 

Farmer, Stephen M <sfaxmer~admissions.nnc.edu~ 

Saturday, October 5, 2013 5:15 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Renner, Joy J ~\loy Renne@med.unc.edn> 

Re: Follomng Up 

Lissa, thank you. You’re making a good point about the data. I will not send the message to Vin. 

I don’t feel that it’s the place of the admissions office to be reporting on performance. But at some point someone will need to report on performance. The allegation is 
being made that ENGL 100 students are in effect incapable of earning a meaningful degree at UNC. In my opinion, the facts don’t support that allegation, but whether 
they do or they don’t, the facts would help. 

If we never respond to the allegation, soon it roll have the tbrce of truth, whether or not it"s true. 

Steve. 

"Broome, Lissa L" <lbroome@email.unc.edu> wrote: 

Steve and ,Joy - The reapo]lse te Jay is a good on~-’_~ as is the dat8 that ac(:efT~pan~es ~t, One issue is the d~s[ribution of mere dat8 that is outsh~e that d~scussed 

recently by the working group~ 

~’ve pasted in the article ~n today’s paper (front page) and the URL for Joy’s use. 

htt~://www.news~bserver~c~m/2~:[3/1~/~4/3253~85/unc-facu~ty-members-ask-pr~bing.htm~# 
Alter~ate u~-verse: Feotbe~ teams change look to ~hase re~ru~ts, revenue 

a bNoCu tf aactuh lteyt  mcsembers ask probing questions 
PuMishod: October 4, 2013 Updated 3 hours ago 
By Jane Stanci~ ~ jstanc~l~@~ewsobserver.com 
CHAPEL HILL-----This fa~, UNC-Chape~ H~]I enrolled 160 new student athletes, and 14 o~ them had a 
predicted grade point average of below a 23, or a "C-pk~s," p~ac~ng them at risk for academb t~oubb. 
That’s according to Stove Farmer, the undergraduate admissbns director, who shared his data witls 
faculty Friday dadng a wideqang~ng discussion of athletics. 
Coaches rn~ght vet some 400 prospective student..athletes, Farmer said, and 160 with special tatent make 
the cut. Of the 14 hs the lowest predbted GPA group, n~ne are flom the revenue sports of basketball and 

football, Farmer sa~d. 
"R~sk ~s a spectrum," Farmer said, descr~Mng the university’s effort to gauge who wi~] ultimately succeed~ 
"it’s not a bright 
Anthropobgy professor Vhs SteponaNs asked a quesbon that others ha~e posed dudng three years 
athbflc a~d academic sca~dab at the university: Why not ~ the academic threshold for atMetes, he 
asked, so [here is ~ess r~sk in admitting them? 
~’The fundamental werry is that the system we have hs place, no matter how hard ,¢7o work at ~t, ends up 
adm~ng students who can’t do the work." Steponaifis sa~d. 
He and Ms faculty colleagues put ~r[h a number of penetrating questions on admissbns standards, 
~reshman eligibility, the number of hours athletes devote to their sporL and why basketball star 
Ha~rston will play for the Tar Hee~s tMs season after his much-puMic~zed ~egal troubles 
The questbns emerged at an hoarlong faculty debate about how to balance big-time sports at a university 
where [reubb has included improper benefits lbr athb[es, no-show ctasses ~t~ the Afdcan and A~r~can- 
American Studies department, crhn~na~ ~nvestigatbns and an accred~tatbn scare. 
T~mhsg of forum 
The forum came a day a~te~ a fermer UNC-CH sb.~den~ tu~er was ~dicted ~n cem~ect~on wi~h a crim#~at 
i~vest~gat~o~ of agents’ ~nvo~vement with atNetes~ And ~t was he~d ~he same day a leBe~ appeared in 
studest newspaper from a staff athletic t~tor, saying he was resign~n9 ~n protest of men’s basketball 
coach Roy Williams~ decision to albw ~airston to lema~n on the team after a sedes of tlaffic tickets and a 
marijuana charge that was ~ater 
The d~scuss~on focused on 28 re6rms suggested by a pane~ led by Hunter Raw~ings, head of the 
Association of American Un~versNes~ Chancelbr Calo~ Fo~t po~ted oat that a number of the policies 
alleady ~ p~ace at U~C~CH~ 

CHAPEL HILL: UNC facul~ members ask probing questions about athletics ~ Noah Car... Page 1 of 3 

h~p:ii~.newsobse~er.com£013/10/04/3253885iunc-facul~-members-ask-probing html 10/5£013 
Others a~en’t. ~ncluding o~e ~dea to bar coaches flora contacting admissions stall Falmel sa~d about half 
o~ urwers~t~es a~ew it and half 
Farmer sa~d he was contacted the other day by a coach who was ~nterested ~s a h~gh~profi~e p~ospecti~e 
athbte~ The coach asked Famse~ for a p~el~mhsary 
~’l ~eoked a~ the sb.~denL ~ catled the coach back~ and ~ sa~d, ’t don’~ ~hink this pe~se~ ~s ou~ person/" 
Farmer sa~d~ "So ~he commun~cat~e~ betwee~ the coach a~d our o~ce, t th#~k, actually sometimes works 
to our ad~antage because we can advise coaches eadier about who might and who m~ght not eventually 
earn admiss~om" 
Several UNC-.CH o~ficia~s sam a ~ew Rawtings ~ecomme~da~e~s are ~easible e~y ~f other universities 
implement them, too. Those ~sc~de brhsging back freshman ~neHg~bi~ty for ath~etes, which was the 
standard u~t~l the 1970s. 
’Disadvantage’ c~ted 
~ayne Lee: a professor of h~s~ory: suggested that first-year prohibition woutd ensure tha~ athletes perform 
better academically. 
’%~hy can’t UNC u~ateral~y say th~s ~s what weYe gohsg to do, th~s ~s going to be oar policy?" Lee asked. 



Athletic Di~ec[or Bubba Cunningham answered: "It would put us at a very competi[ive disadvantage #~ two 
prhna~y spo~ts " 
CunR~Rgham s~id the NCAA:s new academic p~og~ess standards ha’~e h~plo’~ed the s~tuat~on. 
Joy Renne~ cha~P,~/omaR of UNC-CH:s Faculty AtMet~cs Committee. sa~d the g~oup w~l~ spend tMs year 
exploring hew much t~me atMe[es spend p~act~cing, t~ave~ing a~d playing the~ sper[s. Renner s~id when 
she took on the ro~e, she didn’t knowwhethe~ UNC-CH can be both a competitive D~v~s~on ~ spo~ts schoo~ 
and a top research un~vers~ty~ 
"1 st~]l don’t have that question answered fo~ me," she said~ 
Ounn~ngham, who has a son at UNO-OH~ tr~ed to reassu~e the groMp that he has the university’s 
reputaflo~ and integrity as h~s 
"A questioning faculty is rea~y good,’: he sa~d. "~ thhsk we do things ~ea~ly, really we~l. but we’re not perfect. 
~e’ve made m~s~akes .... We’re starting to d~g out of that." 
Jay Smith, a history professor, sa~d Friday’s event only began to sc~atch the surface 
=~This should be the first of about a dozen such campus discussions on these issues," Smith sa~d. 
8~anc~lk 919-829-.4559 

~= Farmer, Stephen 
$e~t~ Saturday, October 
Te~ Renner, ~oy ~; Broome, Lissa L 
5~ject~ Following Up 

Dear Joy and Lissa: 

Thank you for yesterday. Here are two follow-up items. 

1. The story in the N&O contained a serious error in the lede. We didn’t enroll any students with predicted first-year GPAs below C. I’ve written to Jane Stancill to 

ask that she correct the error and have copied Mike McFarland. 

2. I’m thinking of sending the following message to Vin Steponaitis. What do you think? 

Steve 

Dear Vin: 

Thank you for the very thoughtful question at the Faculty Council meeting yesterday. I hope that my response addressed your question and didn’t come across as 

special pleading. 

You are right that we could draw a higher line, and that our doing so would chase out some risk. As I mentioned yesterday, we’ve worked hard over the last three 

years to improve the admission of special-talent student-athletes - both the processes we use and the results we achieve. In doing so, we’ve tried our best to 

make decisions based on evidence. As a result, I think we’re in a better position to discern between those who’re more likely to thrive and those who aren’t. Also 

as a result, I think we’ll see steady improvement over time in the admissions credentials of the student-athletes we’re enrolling. 

In the meantime - and again, I hope this doesn’t come across as special pleading - I’m attaching some information that illustrates the tradeoffs we discussed 

yesterday. The data in these tables haven’t been validated, and for that reason I would ask that you consider the document a draft. But I think the results are close 

-or at least close enough for government work, as my father used to say. 

Over the last two years, there has been a fair amount of talk on campus of students who are at risk because their literacy skills lag those of our other students. As 

best I can tell, these conversations have used various ways of defining who is at risk and who isn’t. I gather that one of the definitions has involved students who 

don’t score at least 500 on the Critical Reading section or the Writing section of the SAT, or their equivalents on the ACT Reading or English subject tests. Another 

involves placement into EN~SL :~00, the course that precedes ENGL :~05. 

As you’ll see, the retention rates for these students are lower than the retention rates for all first-year students. I’m guessing that their average ~SPAs are lower, 

too, although I don’t have statistics for the first-year class as a whole. 

But as you’ll also see, the (SPA data - not only the averages, but also the 25th and 75th percentiles, the highs and the lows, and the shares above 2.0 and 2.3 - 

suggest that most of these students are at least holding their own, and that many are doing much better than holding their own. As you’ll also see, in some cases 

the special-talent athletes are outperforming the non-athletes, and the "revenue" athletes are outperforming the "non-revenue" athletes. 

All of this isn’t to say that we made the right decision to admit these students. Nor is it to say that we couldn’t decide, as a university, that we’re no longer willing 

to bear the risk that these students collectively represent, or to ask the students themselves to bear the risk of not succeeding. 

Rather, I offer this information just to explain my response to your question yesterday, and to suggest that, like most issues that involve real people, this one is 

complicated. 

Thank you again for your great question. If you should have other questions or concerns, or if you’d simply like to talk, I would welcome the chance to visit with 

you at your convenience. 

Steve 



From: 

Sent: 

To: 

States, Michael James <mstates@email.unc.edu> 

Fridav_ March 1_ 2013 4:00 PM 

Subject: 

Attach: 

Chmicellors’ Scholars 

Fall 2013 Chancellors Schol~rs Finalis~t Full Offers.docx 

I would first like to say thanks to all of you for your participation in our Chancellors’ Scholars selection process this year. From the lunch last Friday to the final 

interviews yesterday, each of you in some way has contributed to a very successful process. I would especially like to thank the members of my admissions team 

for their efforts toward making this event happen without any glitches or hiccups. 

Attached is the list of those who have been offered the full tuition scholarship. Over the next few weeks, you might get phone calls, emails, or letters from these 

students asking questions about Carolina. We are still very much trying to recruit these students and so your help in landing them is very much appreciated. If 

there any questions that you are unable to answer, please feel free to forward them to the appropriate person or send them to me and I will do so. 

Louise, you should feel free to forward this list to the Chancellors’ Scholars board and any of the alums who attended the lunch, l’m sure they are anxious to know 

the results of the weekend. Tamar, can you forward this to the faculty listserve? I don’t have access to it. Thank you. Chris and Elizabeth, I will very shortly send you 

the contact information for these students. I had a conversation with two current scholars this morning (Jennifer and John) and told them that I would like for each 

of these people to get a congratulatory call from a current scholar. They both were very excited to do so. If anyone has any additional questions, please let me 

know. 

Best wishes, 

Michael 

Michael J. States, J.D. 

Assistant Dean for Admissions 

University of North Carolina School of Law 

Van Hecke-Wettach Hall 

CB 3380 

Chapel Hill, NC 27599-3380 

9:19-962-6719 

9:19-843-7939 (fax) 



Academic Support Program for Student-Athletes (ASPSA) 

The University of North Carolina at Chapel Hill 
Planning Process 

June 8, 2011 

During the 2010-2011 academic year, a strategic planning process for the Academic Support Program for 

Student-Athletes (ASPSA) was led by John Blanchard, Senior Associate Athletics Director for Student- 

Athlete Services and Bobbi Owen, Senior Associate Dean of Undergraduate Education in the College of 

Arts and Sciences and the Michael R. McVaugh Distinguished Professor of Dramatic Art. The relocation 

of the program scheduled for August 2011 into a new 30,000-square-foot, state-of-the-art Center for 

Student-Athlete Excellence where student-athletes will have access to the space, technology, and support 

needed to excel in Carolina’s increasingly competitive academic environment, was the prime motivator 

for undertaking a planning process. In addition the July 2010 NCAA investigation into agent-related 

activities of several student-athletes on the football team was expanded in August 2010 to include an 

investigation into alleged academic misconduct. This alleged misconduct involved student-athletes on the 

football team as well as a tutor/mentor employed at one time in the ASPSA made an assessment of the 

program, focusing on its mission, staff, and resources including space and budget even more timely. 

The committee (see Appendix A) met on November 5 and December 3, 2010, and February 15, 
March 1, March 29, and April 19, 2011. Two sub-groups also met: Eileen Parsons led a group 
focused on support services and Harold Woodard led one focused on staffing patterns in this and 
similar programs. In addition,                                consulted with fellow student- 
athletes and shared information she received from them with the group. The notes and draft reports from 
each of these areas may prove useful as implementation of recommendations by the planning committee 
is considered and explored in more depth. 

Summary 

Student-athletes provide an invaluable service to the University. The University in turn has both 
a responsibility and obligation to provide them with access to high quality services that are equal 
and equitable with respect to the general student population. This may be a daunting challenge 
but UNC has historically proved it can meet challenges in a way that charts the course for other 
institutions. Their success on and off the field, is important to the entire community. 

The following Recommendations ]Iullare meant to strengthen an already strong program staffed by 
committed and caring professionals who want nothing more than to have every student-athlete at 
Carolina to be successful. To do that, ASPSA would benefit from the following: 

1. A shared vision for the academic development and success of all student-athletes; 
2. Actively participating in the University’s network of academic support services to 

supplement what can be provided within ASPSA; 
3. Utilizing the ASPSA advisory committee which consists of faculty staff members who 

share their commitment in systematic and on-going ways for program evaluation and 



assessment, as a sounding board for programming, and for day-to-day as well as for 
long-term planning; 

4. Increase the current staff and consider the unit structure to be consistent with University 
guidelines and more effectively support the academic development and success of 
student-athletes while at the same time recognizing the career trajectory within the 
profession for staff members; develop a new approach to coordinating and supervising 
tutoring and mentoring; 

5. Develop and conduct annual assessments of all programming provided to student- 

athletes; 
6. Coordinate the impact of admissions processes which impact student-athletes with 

relevant offices and committees. 

General and Programmatic Recommendations 

Develop a clear and shared vision for the academic development and success of all 
student-athletes irrespective of sport. A shared vision for the academic development 
and success of all student-athletes involves a commitment on behalf of all parties in the 
University community, among them faculty, staff, administration, coaches, family 
members, advisors and counselors, ASPSA personnel, and even fans. That shared vision 
should be shared by the Department of Athletics and the College of Arts and Sciences 
but should not stop there. While the University might recognize that some small 
proportion of student-athletes are content to retain their academic eligibility simply to 
participate in their sport, degree completion, development of academic skills, attainment 
of learning goals, and the realization of their academic potential are important to the vast 
majority. Those student-athletes who excel in the classroom as well as in their sport 
need as much support as do others. 

Academic success for student-athletes must continue to reflect Carolina’s tradition of 
excellence (including but not limited to retention and graduation rates) when student- 
athletes are in "study hall" as well as when they are on the field. Coaches and members 
of ASPSA’s professional staff should have the same definition of academic success and 
recognize that it may be necessary at some specific times for some individual student- 
athletes to be in training for classroom purposes instead of for their sport. Put another 

way, it may be necessary to work closely with coaches so attendance at ASPSA- 
sponsored academic activities can be required, even if it occasionally interferes with 
athletic-related activities. The expertise of the professional staff of the ASPSA must be 
recognized and valued in this regard. 

One example of a shared vision for the academic development and success of athlete- 

students can involve not only the development of a 4-year completion-to-degree plan but 
also a 4-year individualized academic development plan that changes with the athlete- 

student’s progress. Instead of focusing on day-to-day academic concerns, a formal 
developmental plan could be created by generating semester, monthly, and weekly 
calendars to help athlete-students manage and monitor academic workloads. Working 
with an academic advocate, someone with adequate authority to negotiate with their 



coaches what is in their best academic interests, the success of these students could be 
enhanced - both in and out of the classroom. 

This shared vision will be articulated in policy that informs academic expectations and 
subsequent decisions with respect to athlete-students. For example, some athletic 
departments in other research universities have instituted a point system. If athlete- 
students accumulate a certain number of points for actions that undermine their academic 
progress (e.g., missed tutoring session, failing grades on assignments) then time is made 
available in athlete-students’ schedules for them to rebound academically before such 
actions lead to undesirable academic statuses (e.g., academic probation). 

Utilize University services when and where possible. A system or network of academic 

support services would supplement the academic support program for athlete-students. 
Real need exists for life skills development, career services, mentoring, and internship 
preparation. The University provides numerous offices and programs that provide 
academic assistance and support including the Writing Center, Disabilities Services, the 
Learning Center and its Academic Success Program for Students with LD/ADHD, an 
Academic Advising Program, the North Carolina Health Careers Access Program, the 
Carolina Center for Public Service, and University Career Services, among many others. 

When time allows, student-athletes should avail themselves of the opportunities provided 
in them. The professional staff of ASPSA should be actively engaged with these offices 
and centers to supplement what can be provided within ASPSA. The demands of time 
and effort do not make using these other programs easily accomplished, but they might 
be one way to integrate student-athletes within the University environment. 

a. Student-athletes do participate in orientation for new students but are often not 
able to fully engage in the programming provided. Attending the entire session 
(two days for first year students), with their parents whenever possible, would be 
advantageous to them for the introduction to the University it provides; 

b. The Summer Bridge Program should be explored for ways in which it might be 
configured (how the schedule might be adjusted) so matriculating students- 
athletes small and/or rural communities in North Carolina could benefit from it 
during the summer before their first year. Participation has been possible in the 
past until scheduling demands became difficult (weight training, film viewing, 
etc.) and should be possible in the future. 

c. Embrace the importance of participating in other University programs for 
undergraduate students, such as undergraduate research and international 
experiences, which are part of the Carolina culture. Track their participation and 
feature it as a way to celebrate their accomplishments. In so much as is possible, 
the University commitment to having undergraduates participate in First Year 
Seminars, undergraduate research, international activities, experiential education, 
service opportunities, etc. should extend to student-athletes. 

d. Work with students to advocate for themselves when a documented disability 
provides them with access the services mandated under federal law; 



e. The excellent professional staff members of the ASPSA are not academic 
advisors neither by job description nor training which means that making use of 
the Academic Advising Program on a regular basis is critical. As with all 
undergraduate students at Carolina, the primary academic advisor, housed in 
Steele Building, is assigned based on intended major. As with all undergraduate 
students, they may have several secondary advisors (in their major departments, 
for their minors and related activities etc.). The professional staff in the ASPSA 
has related responsibilities to document academic progress for compliance 
purposes, but this responsibility is distinct from that provided by the primary 
advisor. 

f. Coordinating activities with the other programming (leadership development, 
coach for college, compliance activities, etc.) offered by the Department of 
Athletics may also provide some useful synergies. 

Faculty Advisory Committee. There has been a faculty advisory committee for the 
ASPSA since 1982/(?) ]IBo21which has been an important resource for the professional staff 
in the program. In recent years it has met less often and new members have not been 
appointed when departure have occurred. A vigorous advisory committee, consisting of 
tenure-based and fixed-term faculty as well as some appropriate full-time professional 
staff (EPA non-faculty) members would be a useful asset. Their activities are subject to 
the same regulations concerning meetings as are all other University committees. Some 
members of the planning process have indicated a willingness to participate 

Appointing members to rotating terms (for a three-year period with one reappointment 
possible), defining expectations, and calling meetings on a regular basis (perhaps twice a 
semester and one each summer for a total of five times each year) would be consistent 
with other advisory committees at Carolina. They should be appointed by the Senior 
Associate Dean for Undergraduate Education with organizational support provided by the 
Director of ASPSA who would be an ex officio (voting) member. In addition, the 
Associate Dean and Director of CSSAC would be an ex omcio (voting) ~nembe~IBo31 as 
would the chair of the elected Faculty Committee on Athletics. 

Among the items the advisory committee could consider would be ways to address the 
impact of curricular changes for undergraduates such as the ENGL 105 which will be 
implemented in Fall 2012, academic standards (for example, the impact of probation on 
student-athletes), and the mechanisms for program evaluation and assessment. 

Increase the staff size and consider the organizational structure of ASPSA. The 
Academic Support Program for Student-Athletes is staffed with dedicated and 
accomplished professionals. Their schedules require that they rotate through nights and 
weekends, be accountable to numerous constituencies: coaches, the public, the 
University community of faculty, staff and students, and student-athletes who attend 
UNC-Chapel Hill and those who are being recruited to do so, and maintain a professional 
distance from the student-athletes they serve. Assigning Academic Counselors team by 
team makes much sense, but also leads to duplicative services and complex reporting 



lines. By using the athletic team structure where appropriate but also providing much 
"cross-training" good use could be made of the available resources. It is clear that 
coaches for each team need a reliable and consistent contact within ASPSA. 

Professional staff members also need to participate in professional development 
activities as much as possible, to stay current with developments in their profession and 
for personal growth as well. Some of this can occur on campus and would be on a 
regional and/or national level. 

The recent Bain report about efficient business processes resulted in recommendations 
concerning spans and layers (CarolinaCounts) necessitating restructuring in many offices 
across campus, including ASPSA. Coupled with an evaluation of the academic 
qualifications of current student-athletes, it would be appropriate to revisit the academic 
structure as well as some of the position descriptions in ASPSA. The academic support 
services that are provided should become more specialized and use the more varied 
approaches that have been shown to be effective in facilitating student learning. The 
professional staff should be increased by at least four full-time positions - and continue 
to grow as the number of student-athletes increases. The associated costs may be 
reduced by using clerical support where appropriate and where advanced degrees are not 
required, such as textbook distribution. 

Among these new positions should be a team of 2-4 Reading/Writing/Learning specialists 
who can assist with the development of the cognitive skills. In some instances, athlete- 
students are admitted to the University with high school MAR (Minimum Admissions 
Requirements) academic deficiencies (for example reading level, writing experience, and 
computational skills) that put them at a disadvantage in classroom settings with other 
enrolled students at Carolina where the average academic credentials have improved 
dramatically in the past 10 years. It is an injustice to these matriculated athlete-students 
if they are not provided with skilled professionals to help mitigate these disadvantages. 
National standards suggest that a ratio of 1 to 25 is the appropriate case-load. Therefore, 
to appropriately address the needs of the 100-125 current student-athletes who fall into 
this category, it is necessary to add a group of two to four full-time professionals. While 
it will be necessary to phase in new specialized personnel over time, at least one should 

be hired as soon as possible. Part-time staff may also be useful I this area. 

In addition, the dependence on tutors for access to content-specific course material 
necessitate hiring a full-time tutor coordinator who is responsible for the oversight of 
recruiting, hiring, training, supervising, and evaluating tutors. 
All full-time staff would continue to rotate through the hours of opening with some night 
and weekend presence (and perhaps travel) expected. 
The definition of tutoring from subject matter tutoring, writing assignments, etc. should 
be refined following UNC-Chapel Hill, NCAA, and ACC standards. The controversy 
over what constitutes academic fraud should not result in the jeopardizing student- 
athletes so this is an area worthy of considerable attention. 



7. Tutors should be people with experience, such as graduate students, retired University 
faculty, and/or current and former public school teachers who would undergo consistent 
professional development. These skilled, knowledgeable, and experienced individuals 
would employ a variety of methods in one-on-one sessions, small groups, and whole- 
group instruction as well as offer targeted academic programming during summer 
months and during breaks. This also means that undergraduates should be hired only in 
unusual circumstances and that tutors should be hired across sports using their content 
expertise wherever needed. The exhaustive training and supervision needed suggests 
that tutors who can work more than 8 or 10 hours provide distinct advantages. Hiring 
tutors with considerable background in the science of learning as well as content 
knowledge would also increase the expertise necessary to work effectively with student- 
athletes at all stages of their development. 

8. The area of mentoring falls in this domain as well. Assisting with the development of 
study skills, time-management, life coaching, and behavior modification regarding 
academic success is critical and there are several models that might be effective. The 
current program, which uses many undergraduate students as mentors needs to be 
reformatted and until that can occur, should be disbanded. Until a new format can be 
designed and implemented, many of the services provided my mentors could be absorbed 
by the full-time ASPSA staff, by tutors, and by the Reading/Writing/Learning specialists. 

Evaluate, assess and close the loop. As with all units at the University, following the 
guidance of its major accreditation body, the Southern Association of Colleges and 
Schools (SACS), the Academic Support Program should incorporate a system of 
program evaluation into its operation in order to retain services that work and revise 
those that are less effective. At present, athlete-student eligibility and graduation rates 
serve as indicators of ASPSA effectiveness. Though useful in some ways, these 
indicators are limited in providing information (e.g., program strengths, areas that need 
improvement) that will inform program decisions. Systematically collected data on 
program processes and outcomes are scarce making the establishment of a formal 
evaluation system useful. Such a system would include, but not be limited to, (a) clear 
goals for athlete-student academic development, (b) articulation of program operations 
with respect to these goals, (c) program benchmarks and criteria for success, (d) 
systematic, consistent collection of data on services, service delivery, and outcomes, (e) 
and the regular conduct of both formative (e.g., every two years) evaluations conducted 
by personnel internal to Department of Athletics and summative (e.g., every five years) 
evaluations performed by parties external to the Department of Athletics. As suggested 
above, the Faculty Advisory Committee could be instrumental in this regard. 

In addition, the accomplishments of student-athletes should be tracked together with the 
student body. Comparisons could be made concerning entering SAT, BE credit, and 
class rank scores, as well as their progress toward graduation via GPA, retention and 
graduation rates, participation in Study Abroad and Undergraduate Research, etc. These 
benchmarks would be helpful when requesting additional staff members and for 
legitimate bragging rights! 



l O.Review the admissions policies concerning recruited student-athletes. The ASPSA is 
not concerned with the recruitment of student-athletes beyond visits to the facilities. The 
ASPSA is involved however, on a day-to-day basis with them once they matriculate. 
They have much experience with and expertise about them, in particular ones with 
academic deficiencies. When exceptions are made to Board of Governor’s and Board of 
Trustees admissions policies, strategies (and personnel) need to be in place to minimize 
their impact so that all enrolled student-athletes can benefit from being at Carolina. 

Over the last 10 years, the number of so-called committee cases has declined and that 
trend will presumably continue. Coaches must recognize that student-athletes admitted to 
the University via this mechanism will have to give priority to their academic pursuits in 
order to be eligible to pursue their athletic ones. The success (or failure) of student- 
athletes admitted in this way must be carefully monitored by the responsible parties. The 
Office of Undergraduate Admissions takes advice from many entities, but makes the final 
decision. The Director of the ASPSA should continue to work closely with that office, 
and the sub-committee for student-athletes (Undergraduate Admissions Advisory 
Committee) to assure that the admissions of athlete-students deemed from their previous 
educational academic profiles (e.g., middle school, high school) to be academically at 
risk in the UNC academic environment and how these admissions impact the ASPSA is 
thoroughly examined. 



APPENDIX A 

Academic Support Program for Student-Athletes (ASPSA) 

Strategic Planning Process 2010-2011 

Currently in temporary facilities, the ASPSA will move into the Center for Student-Athlete Excellence in 
August 2011. This new 30,000 square-foot, state-of-the-art structure will offer student-athletes the space, 
technology, and support needed to excel in Carolina’s increasingly competitive academic environment. 
Study lounges, rooms for tutoring and mentoring, offices for full-time professional academic counselors, 
computer labs where on-line writing and learning tools will be available, and much more, have the 
potential to provide an important experience for student-athletes at the University of North Carolina at 
Chapel Hill. Making optimum use of this new facility, however, requires careful deliberation and 
planning. 

Coincidentally, the July 2010 NCAA investigation into agent-related activities of several student-athletes 
on the football team was expanded in August 2010 to include an investigation into alleged academic 
misconduct. This alleged misconduct also involved student-athletes on the football team as well as a 
tutor/mentor formerly employed in the ASPSA. Even before that investigation is completed it seems 
appropriate to embark on an assessment of the program, focusing on its’ mission, staff, and resources 
including space and budget. 

Strategic planning can help programs and/or organizations determine focus and scope for a three to five 
year period. It can be a useful means to: 

¯ clarify and refine the mission; 
¯ establish priorities for resources, especially when economic constraints exist; 
¯ analyze perceptions of a program both internally and externally; and 
¯ develop specific goals and timelines for their implementation and evaluation. 

Key Stages in the Strategic Plan 

Developing the timeline for creating and implementing a strategic plan unfolds in stages. Once the 
membership of the committee has been established it will proceed to: 

¯ Determine who should be involved in the process and when; 
¯ Review and analyze the current mission, personnel, and resources of space and budget of ASPSA; 
¯ Identify and discuss new directions and possibilities; 
¯ Develop a timeline for implementation and evaluation; 
¯ Produce a written report to document the planning process and guide the implementation of any 

and all new efforts. 



APPENDIX B 

Planning Group Roster 

¯ Kim Abels, Director of the Writing Center 
¯ 

¯ John Blanchard, Senior Associate Athletics Director for Student-Athlete Services (Co-chair) 
¯ Lissa Broome, Wachovia Distinguished Professor of Banking Law in the School of Law, Faculty 

Athletics Representative to the NCAA and the ACC, ex-officio member of the Faculty 

Committee on Athletics, and member of the sub-committee on Athletics Admissions of the 
Undergraduate Admissions Advisory Committee 

¯ Glynis Cowell, Senior Lecturer, Department of Romance Languages and member of the Faculty 

Advisory Committee for ASPSA 
¯ Lloyd Kramer, Chair and Professor, Department of History, faculty member at large 
¯ George Lensing, Professor, Department of English and Comparative Literature, faculty member 

at large 
¯ Bill McDiarmid, Dean, School of Education, faculty member at large 
¯ Layna Mosley, Professor, Department of Political Science, faculty member at large 
¯ Peter Mucha, Chair and Professor, Department of Mathematics, faculty member at large 
¯ Bobbi Owen, Senior Associate Dean of Undergraduate Education in the College of Arts and 

Sciences and the Michael R. McVaugh Distinguished Professor of Dramatic Art, and chair of the 

Undergraduate Admissions Advisory Committee (Co-chair) 
¯ Eileen Parsons, Associate Professor, School of Education, member of the elected Faculty 

Committee on Athletics 
¯ Steve Reznick, Professor, Department of Psychology, Chair of the elected Faculty Committee on 

Athletics 
Deborah Strohman, Lecturer-advisor, Department of Exercise and Support Science, faculty 

member at large 
¯ Harold Woodard, Associate Dean and Director of the Center for Student Success and Academic 

Counseling (CSSAC) to whom the ASPSA director reports 

Ex Officio Members (Colleagues and Resources): 

¯ Brent Blanton, Associate Director of the ASPSA 
¯ Joe Breschi, Head Lacrosse Coach 
¯ Beth Bridger Associate Director of the ASPSA 
¯ Paula Goodman, Administrative Manager, Undergraduate Education 
¯ Susan Maloy, Assistant Athletics Director for Athletics Certification and Eligibility 
¯ Robert Mercer, Director of the ASPSA 
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Academic Support Program for Student-Athletes (ASPSA) 

The University of North Carolina at Chapel Hill 
Planning Process 

June 15, 2011 
Version 3.0 

During the 2010-2011 academic year, a strategic planning process for the Academic Support 
Program for Student-Athletes (ASPSA) was led by John Blanchard, Senior Associate Athletics 
Director for Student-Athlete Services and Bobbi Owen, Senior Associate Dean of Undergraduate 
Education in the College of Arts and Sciences and the Michael R. McVaugh Distinguished 
Professor of Dramatic Art. The relocation of the program scheduled for August 2011 into a new 
30,000-square-foot, state-of-the-art Center for Student-Athlete Excellence where student-athletes 
will have access to the space, technology, and support needed to excel in Carolina’s increasingly 
competitive academic environment, was the prime motivator for undertaking a planning process. 
In addition, the July 2010 NCAA investigation into agent-related activities of several student- 
athletes on the football team was expanded in August 2010 to include an investigation into 
alleged academic misconduct. This alleged misconduct involved student-athletes on the football 
team as well as a tutor/mentor employed at one time in the ASPSA making an assessment of the 
program, focusing on its mission, staff, and resources including space and budget even more 
timely. 

The committee (see Appendix A) met on November 5 and December 3, 2010, and February 15, 
March 1, March 29, and April 19, 2011. Two sub-groups also met: Eileen Parsons led a group 

focused on support services and Harold Woodard led one focused on staffing patterns in this and 
similar programs. In addition,                                consulted with fellow 
student-athletes and shared information she received from them with the group. The notes and 
draft reports from each of these areas may prove useful as implementation of recommendations 

by the planning committee is considered and explored in more depth. 

Student-athletes play an important role in the University, but the time demands of participating 
in athletics and representing the University are significant. The University has both a 
responsibility and an obligation to provide student-athletes with access to high quality academic 
support services. In our discussions, we have recognized that there may be two broad groups of 
student-athletes and that the services needed by each group differ. Thus, one of our 
recommendations is that the ASPSA consider whether services should be delivered based on 
these broad groups, rather than exclusively on a team-by-team basis. These two broad groups of 
students include those whose academic support needs are especially great and all other student- 
athletes. With respect to the latter group of student-athletes, academic support services are still 
necessary, but our main suggestion is that these student-athletes become more integrated into the 
life of the University. 

The following recommendations are meant to include both groups of student-athlete identified 
above and to strengthen an already strong program staffed by committed and caring 
professionals whose goal is academic success for every student-athlete at Carolina. Our goal in 



setting forth these recommendations is not to be too prescriptive, but rather to suggest areas 
where we believe beneficial changes could be made. In our view, ASPSA would benefit from 
the following: 

1. Develop and share the vision. Developing a vision for the academic development and 
success of all student-athletes that is shared by ASPSA staff, coaches, the Department of 
Athletics, and student-athletes, among others; 

2. Collaborate with other units serving undergraduates. Actively participating in the 
University’s network of academic support services to supplement what can be provided 
within ASPSA; 

3. Faculty Advisory Committee. Utilizing the ASPSA advisory committee which should 
be revitalized with a commitment to systematic and on-going program evaluation and 
assessment, serving as a sounding board for programming, and providing advice on day- 
to-day issues as well as long-term planning; 

4. ASPSA Staff. Increasing the size of the current staff and considering the unit structure 
to be consistent with University ~uidelines]t~gbll? and to more effectively support the 
academic development and success of student-athletes at all levels including committee 
/cases]~jgb21 and for those student-athletes who find themselves on academic probation or 
below some other academic performance threshold; developing a new approach to 
coordinating and supervising tutoring and mentoring; 

5. Assessment and Evaluation. Developing and conducting annual assessments of all 
programming provided to student-athletes in coordination with the Faculty Advisory 
Committee; 

6. Admissions. The role of the ASPSA in the admission of student-athletes should be 
clarified and [strengthened]~jgb31. 

Recommendations 

Develop and share the vision. Developing a clear and shared vision for the academic 
development and success of all student-athletes irrespective of sport is important. 
Degree completion, development of academic skills, attainment of learning goals, and 
the realization of each student’s academic potential is the University’s goal for each 
student-athlete. A shared vision for the academic development and success of all 
student-athletes involves a commitment by all parties in the University community, 
including faculty, staff, administrators, coaches, family members, advisors and 
counselors, ASPSA personnel, and even fans. 

Academic success for student-athletes must continue to reflect Carolina’s tradition of 
excellence (including but not limited to retention and graduation) when student-athletes 
are in )study hall" ][jgb4]as well as when they are on the field. Coaches and members of 
ASPSA’s professional staff should have the same definition of academic success and 
recognize that it may be necessary at some specific times for some individual student- 
athletes to be in training for classroom purposes instead of for their sport. Put another 
way, in appropriate cases ASPSA-sponsored academic activities may be required, even if 
they occasionally interfere with athletic-related activities. Coaches must defer to the 
professional judgment of the ASPSA staff in these decisions. 



This shared vision will be articulated in a policy that informs academic expectations and 
subsequent decisions with respect to student-athletes. For example, some athletic 
departments in other research universities have instituted a point system. If student- 
athletes accumulate a certain number of points for actions that undermine their academic 
progress (e.g., missed tutoring session, failing grades on assignments) then time is made 
available in student-athletes’ schedules for them to rebound academically before such 
actions lead to undesirable academic statuses (e.g., academic probation). 

A shared vision for the academic development and success of student-athletes might also 
involve the development of a completion-to-degree plan but also an individualized 
academic development plan that evolves with the student-athlete’s progress. A formal 
developmental plan could be created by generating semester, monthly, and weekly 
calendars to help student-athletes manage and monitor academic workloads over the 
course of four (or more) years. Working with their academic advocate -their ASPSA 
academic counselor - who has adequate authority to negotiate with their coaches what is 
in their best academic interests, the academic success of student-athletes could be 
enhanced. 

Collaborate with other units serving undergraduates. The ASPSA should utilize 
University services when and where possible. A system or network of academic support 
services would supplement the academic support program for student-athletes. The 
University provides numerous offices and programs that provide academic assistance 
and support including the Writing Center, Disabilities Services, the Learning Center and 
its Academic Success Program for Students with LD/ADHD, an Academic Advising 
Program, the North Carolina Health Careers Access Program, the Carolina Center for 
Public Service, and University Career Services, among many others. 

When time allows, student-athletes should avail themselves of the opportunities provided 

to them. The professional staff of ASPSA should be actively engaged with these offices 
and centers to supplement what can be provided within ASPSA. The demands placed on 
student-athletes do not make access to these other programs easy, but they do provide an 
avenue by which they could be more effectively integrated into the University 

environment. 
a. [Student-athletes do participate in orientation for new students but are often not 

able to fully engage in the programming provided. IILBslA[~jgb61ttending the entire 

session (two days for first year students), with their parents whenever possible, 
would be advantageous to them for the introduction to the University it provides; 

b. The Summer Bridge Program should be explored for ways in which it might be 
configured (how the schedule might be adjusted) so matriculating students- 
athletes from small and/or rural communities in North Carolina could benefit 
from it during the summer before their first year. 

c. The SCORES program for football student-athletes is conducted during the 

second summer session for freshman. The ASPSA should coordinate with the 
Office of Student-Athlete Development to consider focusing the program more on 

academic skills, rather than on life skills. 



d. The ASPSA, coaches, and the Department of Athletics should embrace the 
importance of student-athletes participating in other University programs for 
undergraduate students, such as undergraduate research and international 
experiences, which are part of the Carolina culture. The participation of student- 
athletes in these experiences should be tracked and publicly celebrated. In so 
much as it is possible, the University commitment to having undergraduates 
participate in First Year Seminars, undergraduate research, international activities, 
experiential education, service opportunities, etc. should extend to student- 
athletes. 

e. [The ASPSA staff should work with student-athletes to help them advocate for 
themselves when a documented disability provides them with access to the 
services mandated under federal law.][jgbT] 

f. The excellent professional staff members of the ASPSA are not academic 
advisors by job description or training which means that making use of the 
Academic Advising Program on a regular basis is critical. As with all 
undergraduate students at Carolina, the primary academic advisor, housed in 
Steele Building, is assigned based on intended major, along with secondary 
advisors (in their major departments, for their minors and related activities). The 
professional staff in the ASPSA has related responsibilities to document academic 
progress for [compliance]~jgbal purposes, but this responsibility is distinct from that 
provided by the primary academic advisor. 

g. The ASPSA staff should coordinate activities with the other programming (e.g., 
the Carolina Leadership Academy,/Coach for College]~jgb91, compliance activities.) 
offered by the Department of Athletics and exploit any synergies. 

Faculty Advisory Committee. There has been a faculty advisory committee for the 
ASPSA since the/early]~gblol 1980s which has been an important resource for the 
professional staff in the program. In recent years, it has met less often and new members 
have not been appointed when departure have occurred. A vigorous advisory committee, 
consisting of tenure-track and fixed-term faculty, as well as some appropriate full-time 
professional staff (EPA non-faculty) members would be a useful asset. The committee 
meetings should be posted and open as is the case for all other University committees. 
Some members of the planning process have indicated a willingness to participate on an 
advisory committee and it would be helpful to have them help guide the implementation 
of the recommendations in this report. 

Committee members should be appointed by the Senior Associate Dean for 
Undergraduate Education to staggered three-year terms. Organizational support should 
be provided by the Director of ASPSA who would be an ex officio (voting) member. 
The Associate Dean and Director of CSSAC would also be an ex officio (voting) 
~nember]IBol~l]~gb~21, as would the chair of the elected Faculty Committee on Athletics. The 
advisory committee should define its role and expectations and hold meetings on a 
regular basis (perhaps twice a semester and once each summer for a total of five times 
each year). This format would be consistent with other advisory committees at Carolina. 



Among the items the advisory committee could consider would be ways to address the 
impact of curricular changes for undergraduates such as ENGL 105 which will be 
implemented in Fall 2012, academic standards (for example, the impact of probation on 
student-athletes), and the mechanisms for program evaluation and assessment. 

ASPSA Staff. It is necessary to increase the staff size in ASPSA and consider its 
organizational structure. The ASPSA is staffed with dedicated and accomplished 
professionals. Their schedules require that they rotate through study hall on nights and 
weekends. They are accountable to numerous constituencies: coaches, the public, 
faculty, staff, students, current student-athletes and recruits. They must also maintain a 
professional distance from the student-athletes they serve. Assigning Academic 
Counselors team-by-team makes much sense but may also leads to duplicative services 
and complex reporting lines. It is clear, however, that coaches for each team need a 
reliable and consistent contact within ASPSA. This tension should be addressed in the 
light of the recent Bain report (now embodied in Carolina Counts) about efficient 
business processes which resulted in recommendations concerning spans and layers 
(CarolinaCounts) necessitating restructuring in many offices across campus to meet the 
recommendation of having 4-7 direct reports. 

In the context of ASPSA restructuring and redefining position descriptions, this approach 
might suggest a reallocation of staff resources based on the support needs of the students. 
Some student-athletes are admitted to the University with high school MAR (Minimum 

Admissions Requirements) academic deficiencies (for example reading level, writing 
experience, and computational skills) that put them at a disadvantage in classroom] 

~gb131settings with other enrolled students at Carolina where the average academic 
credentials have improved dramatically in the past 10 years. It is an injustice to these 
matriculated student-athletes if they are not provided with skilled professionals to help 
mitigate these disadvantages. The academic support services provided to those students 
most in need should become more specialized and use the more varied approaches that 
have been shown to be effective in facilitating student learning. The ASPSA staff should 
include Reading/Writing/Learning specialists who can assist with the development of 
cognitive skills. 

National standards suggest that a ratio of 1 to 25 is the appropriate case-load for the 
students in need of the most academic support. Therefore, to appropriately address the 
needs of the 100-125 current student-athletes who fall into this high-need category, it is 
necessary to have 4 to 5 full-time professionals working in this area. There are some 
members of the ASPSA staff who are already working with this group of students, but 
there are not 4 full-time professionals devoted to this area. While it will be necessary to 
phase in new specialized personnel over time, at least one full-time professional should 
be hired as soon as possible. Part-time staff may also be useful in this area 

The associated costs may be offset in part by using clerical support personnel for 
functions such as textbook and computer distribution, where appropriate and where 
advanced degrees are not required. 



Professional staff members also need to participate in professional development 
activities as much as possible, to stay current with developments in their profession and 
for personal growth as well. Some of this can occur on campus and some professional 
development would be on a regional and/or national level. 

In addition, the/dependence][jgb141 on tutors for access to content-specific course material 
necessitates hiring a full-time tutor coordinator who is responsible for the oversight of 
recruiting, hiring, training, supervising, and evaluating tutors. All full-time staff would 
continue to rotate through the hours of study hall with some night and weekend presence 
(and perhaps travel with teams) expected. Permissible assistance by tutors on subject 
matter learning, test preparation, and assistance with writing assignments should be 
clearly outlined and consistent with UNC-Chapel Hill and NCAA standards. Any 
disagreement over what constitutes academic fraud should not result in jeopardizing 
student-athletes’ athletic eligibility so this is an area worthy of considerable attention. 

a. Tntors. Tutors should be people with experience, such as graduate students, 
retired University faculty, and/or current and former public school teachers who 
would undergo consistent professional development. These skilled, 
knowledgeable, and experienced individuals would employ a variety of methods 
in one-on-one sessions, small groups, and whole-group instruction as well as 
offer targeted academic programming during summer months and during breaks. 
The exhaustive training and supervision needed suggests that tutors who can 
work more than 8 or 10 hours provide distinct advantages. Hiring tutors with 
considerable background in the science of learning as well as content knowledge 
would also increase the expertise necessary to work effectively with student- 
athletes at all stages of their development. This strategy might have an impact 
lhe][jgblSl number of~ndergraduate]IL,~61 students[]ImTl][jgb~alserving as tutors. The 
tutor coordinator should be in the best position to identify tutors making effective 
use of the budget allocated for this purpose. In addition, the annual assessment 
and evaluation process should help guide these decisions. Tutors should be hired 
across sports using their content expertise wherever needed. It may be 
appropriate to hire both subject-matter tutors as well as writing tutors. The tutors 
who assist student-athletes with writing assignments receive the [same][jgb~9] 
training as the staff of the Writing Center and it should be conducted by that 
program. 

b. Mentors. Mentors assist with the development of study and time-management 
skills. The current program, which uses primarily undergraduate Education 
majors as mentors should be reformatted. It may be more appropriate to use 
graduate students, part-time staff, and others (for example retired faculty and 
staff) in this role than undergraduates. During the program’s redesign, it is 
appropriate to consider whether these mentors should also engage in subject 
matter tutoring and provide writing assistance. Until a new format can be 
designed and implemented, many of the services provided by mentors could be 
absorbed by the full-time ASPSA staff, by tutors, and by the 
Reading/Writing/Learning specialists. Redesigning this program may also be an 
appropriate task for a new tutor coordinator to undertake. 



~ssessment and Evaluation]~gb2Ol. As with all units at the University, following the 
guidance of its major accreditation body, the Southern Association of Colleges and 
Schools (SACS), the ASPSA should incorporate a system of program evaluation into its 
operation in order to retain services that work and revise those that are less effective. At 
present, student-athlete eligibility, team and individual GPAs, the NCAA Academic 
Progress Rate, the NCAA’s Graduation Success Rate, and degree completion rates serve 
as indicators of ASPSA effectiveness. Though useful, these indicators are limited in 
providing information (e.g., program strengths, areas that need improvement) that will 
inform program decisions. Systematically collected data on program processes and 
outcomes are scarce making the establishment of a formal evaluation system useful. 
Such a system would include, but not be limited to, (a) documenting clear goals for 
student-athlete academic development, (b) articulating of program operations with 
respect to these goals, (c) setting program benchmarks and criteria for success, (d) 
systematically collecting data on services, service delivery, and outcomes, (e) and the 
regular conduct of both formative (e.g., every two years) evaluations conducted by 
personnel internal to Department of Athletics and summative (e.g., every five years) 
evaluations performed by parties external to the Department of Athletics. 

In addition, the accomplishments of student-athletes should be tracked and compared to 
the student body. Comparisons could be made concerning entering SAT, BE (by 
examination credit based on AP or IB scores) credit, and class rank scores, as well as 
their progress toward graduation via GPA, retention and graduation rates, participation in 
Study Abroad and Undergraduate Research, etc. These benchmarks would be helpful 
when requesting additional staff members and for legitimate bragging rights’. 

Admissions. The ASPSA is not concerned with the recruitment of student-athletes 
beyond visits to the facilities. The ASPSA is involved, however, on a day-to-day basis 
with student-athletes once they matriculate. Given this experience and expertise, ASPSA 
personnel can offer a valuable perspective on whether a recruited student-athlete is 
capable of succeeding academically at Carolina, and whether the University has the 
strategies and personnel in place to foster such success. 

[To be effective, the role of the ASPSA in the admission of student-athletes should be 
clarified and strengthened. ]ILB211The Director of the ASPSA currently advises both the 
l’aculty ]Iu~l[subcommittee]~jgb~31 on athletics admissions (a subcommittee of the 
Undergraduate Admissions Advisory Committee) and the Office of Undergraduate 
Admissions, which makes the final decision about all applicants. Partly as a result of this 
consultation, the number of cases considered by the subcommittee and the number 
subsequently approved by admissions have declined over the last ten years. This 
consultative role is appropriate and the ASPSA is encouraged to continue to provide 
detailed and unbiased advice about the capacity of prospective student-athletes to succeed 
academically at the University. This advice should take into account the whole of the 
prospective student-athlete’s personal circumstances and educational profile, as well as 



the priority that his or her coaches will assign to academic pursuits and the capacity of 
ASPSA to provide appropriate support. 
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Academic Support Program for Student-Athletes (ASPSA) 

The University of North Carolina at Chapel Hill 
Planning Process 

June 16, 2011 
Version 4.0 

During the 2010-2011 academic year, a strategic planning process for the Academic Support 
Program for Student-Athletes (ASPSA) was led by John Blanchard, Senior Associate Athletics 
Director for Student-Athlete Services and Bobbi Owen, Senior Associate Dean of Undergraduate 
Education in the College of Arts and Sciences and the Michael R. McVaugh Distinguished 
Professor of Dramatic Art. The relocation of the program scheduled for August 2011 into a new 
30,000-square-foot, state-of-the-art Center for Student-Athlete Excellence where student-athletes 
will have access to the space, technology, and support needed to excel in Carolina’s increasingly 
competitive academic environment, was the prime motivator for undertaking a planning process. 
In addition, the July 2010 NCAA investigation into agent-related activities of several student- 
athletes on the football team was expanded in August 2010 to include an investigation into 
alleged academic misconduct. This alleged misconduct involved student-athletes on the football 
team as well as a tutor/mentor employed at one time in the ASPSA making an assessment of the 
program, focusing on its mission, staff, and resources including space and budget even more 
timely. 

The committee (see Appendix A) met on November 5 and December 3, 2010, and February 15, 
March 1, March 29, and April 19, 2011. Two sub-groups also met: Eileen Parsons led a group 

focused on support services and Harold Woodard led one focused on staffing patterns in this and 
similar programs. In addition,                                consulted with fellow 
student-athletes and shared information she received from them with the group. The notes and 
draft reports from each of these areas may prove useful as implementation of recommendations 

by the planning committee is considered and explored in more depth. 

Student-athletes play an important role in the University, but the time demands of participating 
in athletics and representing the University are significant. The University has both a 
responsibility and an obligation to provide student-athletes with access to high quality academic 
support services. In our discussions, we have recognized that there may be two broad groups of 
student-athletes and that the services needed by each group differ. Thus, one of our 
recommendations is that the ASPSA consider whether services should be delivered based on 
these broad groups, rather than exclusively on a team-by-team basis. These two broad groups of 
students include those whose academic support needs are especially great and all other student- 
athletes. With respect to the latter group of student-athletes, academic support services are still 
necessary, but our main suggestion is that these student-athletes become more integrated into the 
life of the University. 

The following recommendations are meant to include both groups of student-athlete identified 
above and to strengthen an already strong program staffed by committed and caring 
professionals whose goal is academic success for every student-athlete at Carolina. Our goal in 



setting forth these recommendations is not to be too prescriptive, but rather to suggest areas 
where we believe beneficial changes could be made. In our view, ASPSA would benefit from 
the following: 

1. Develop and share the vision. Developing a vision for the academic development and 
success of all student-athletes that is shared by ASPSA staff, coaches, the Department of 
Athletics, and student-athletes, among others; 

2. Collaborate with other units serving undergraduates. Actively participating in the 
University’s network of academic support services to supplement what can be provided 
within ASPSA; 

3. Faculty Advisory Committee. Utilizing the ASPSA advisory committee which should 
be revitalized with a commitment to systematic and on-going program evaluation and 
assessment, serving as a sounding board for programming, and providing advice on day- 
to-day issues as well as long-term planning; 

4. ASPSA Staff. Increasing the size of the current staff and considering the unit structure to 
be consistent with University ~uidelines][~gbl] and to more/effectively ]Iu2]support the 

academic development and success of student-athletes at all levels including special 
admission cases and for those student-athletes who find themselves on academic 
probation or below some other academic performance threshold; developing a new 
approach to coordinating and supervising tutoring and mentoring; 

5. Assessment and Evaluation. Developing and conducting annual assessments of all 
programming provided to student-athletes in coordination with the Faculty Advisory 
Committee; 

6. Admissions. The role of the ASPSA in the admission of student-athletes should be 
/clarified ]Iu31and [strengthened]t~gb4]. 

Recommendations 

Develop and share the vision. Developing a clear and shared vision for the academic 
development and success of all student-athletes irrespective of sport is important. 
Degree completion, development of academic skills, attainment of learning goals, and 
the realization of each student’s academic potential is the University’s goal for each 
student-athlete. A shared vision for the academic development and success of all 
student-athletes involves a commitment by all parties in the University community, 
including faculty, staff, administrators, coaches, family members, advisors and 
counselors, ASPSA personnel, and even fans. 

Academic success for student-athletes must continue to reflect Carolina’s tradition of 
excellence (including but not limited to retention and graduation) when student-athletes 
are in directed [study [Iuslas well as when they are on the field. Coaches and members of 
ASPSA’s professional staff should have the same definition of academic success and 
recognize that it may be necessary at some specific times for some individual student- 
athletes to be in training for classroom purposes instead of for their sport. Put another 
way, in appropriate cases ASPSA-sponsored academic activities may be required, even if 
they occasionally interfere with athletic-related activities. Coaches must defer to the 
professional judgment of the ASPSA staff in these decisions. 



This shared vision will be articulated in a policy that informs academic expectations and 
subsequent decisions with respect to student-athletes. For example, some athletic 
departments in other research universities have instituted a point system. If student- 
athletes accumulate a certain number of points for actions that undermine their academic 
progress (e.g., missed tutoring session, failing grades on assignments) then time is made 
available in student-athletes’ schedules for them to rebound academically before such 
actions lead to undesirable academic statuses (e.g., academic probation). 

A shared vision for the academic development and success of student-athletes might also 
involve the development of a completion-to-degree plan but also an individualized 
academic development plan that evolves with the student-athlete’s progress. A formal 
developmental plan could be created by generating semester, monthly, and weekly 
calendars to help student-athletes manage and monitor academic workloads over the 
course of four (or more) years. Working with their academic advocate -their ASPSA 
academic counselor - who has adequate authority to negotiate with their coaches what is 
in their best academic interests, the academic success of student-athletes could be 
enhanced. 

Collaborate with other units serving undergraduates. The ASPSA should utilize 
University services when and where possible. A system or network of academic support 
services would supplement the academic support program for student-athletes. The 
University provides numerous offices and programs that provide academic assistance 
and support including the Writing Center, Disabilities Services, the Learning Center and 
its Academic Success Program for Students with LD/ADHD, an Academic Advising 
Program, the North Carolina Health Careers Access Program, the Carolina Center for 
Public Service, and University Career Services, among many others. 

When time allows, student-athletes should avail themselves of the opportunities provided 
to them. The professional staff of ASPSA should be actively engaged with these offices 
and centers to supplement what can be provided within ASPSA. The demands placed on 
student-athletes do not make access to these other programs easy, but they do provide an 
avenue by which they could be more effectively integrated into the University 
/environmentllu61. 

a. The Summer Bridge Program should be explored for ways in which it might be 
configured (how the schedule might be adjusted) so matriculating students- 
athletes from small and/or rural communities in North Carolina could benefit 
from it during the summer before their first year. 

b. The SCORES program for football student-athletes is conducted during the 
second summer session for freshman. The ASPSA should coordinate with the 
Office of Student-Mhlete Development to consider focusing the program more on 
academic skills, rather than on life skills. 

c. The ASPSA, coaches, and the Department of Mhletics should embrace the 
importance of student-athletes participating in other University programs for 
undergraduate students, such as undergraduate research and international 
experiences, which are part of the Carolina culture. The participation of student- 



athletes in these experiences should be tracked and publicly celebrated. In so 
much as it is possible, the University commitment to having undergraduates 
participate in First Year Seminars, undergraduate research, international activities, 
experiential education, service opportunities, etc. should extend to student- 
athletes. 

d. [The ASPSA staff should work with student-athletes to help them [advocate ]JuT]for 

themselves when a documented disability provides them with access to the 
services mandated under federal law.[[jgba] 

e. The excellent professional staff members of the ASPSA are not academic 
advisors by job description or training which means that making use of the 
Academic Advising Program on a regular basis is critical. As with all 
undergraduate students at Carolina, the primary academic advisor, housed in 
Steele Building, is assigned based on intended major, along with secondary 
advisors (in their major departments, for their minors and related activities). The 
professional staff in the ASPSA has related responsibilities to document academic 
progress for NCAA compliance purposes, but this responsibility is distinct from 
that provided by the primary academic advisor. 

f. The ASPSA staff should coordinate activities with the other programming (e.g., 
the Carolina Leadership Academy, Career Development, Life Skills Seminars 
compliance activities) offered by the Department of Athletics and exploit any 
synergies. 

3. Faculty Advisory Committee. There has been a faculty advisory committee for the 
ASPSA since the late 1980s which has been an important resource for the professional 
staff in the program. In recent years, it has met less often and new members have not 
been appointed when departure have occurred. A vigorous advisory committee, 
consisting of tenure-track and fixed-term faculty, as well as some appropriate full-time 
professional staff (EPA non-faculty) members would be a useful asset. The committee 
meetings should be posted and open as is the case for all other University committees. 
Some members of the planning process have indicated a willingness to participate on an 
advisory committee and it would be helpful to have them help guide the implementation 
of the recommendations in this report. 

Committee members should be appointed by the Senior Associate Dean for 
Undergraduate Education to staggered three-year terms. Organizational support should 
be provided by the Director of ASPSA who would be an ex officio (voting) member. 
The Associate Dean and Director of CSSAC and the Senior Associate Athletics Director 
for Student-Athlete Services would also an ex officio (voting) members, as would lhe[ 
Iu91chair of the Faculty Committee on Athletics. The advisory committee should define 
its role and expectations and hold meetings on a regular basis (perhaps twice a semester 
and once each summer for a total of five times each year). This format would be 
consistent with other advisory committees at Carolina. 

Among the items the advisory committee could consider would be ways to address the 
impact of curricular changes for undergraduates such as ENGL 105 which will be 



implemented in Fall 2012, academic standards (for example, the impact of probation on 
student-athletes), and the mechanisms for program evaluation and assessment. 

ASPSA Staff. It is necessary to increase the staff size in ASPSA and consider its 
organizational structure. The ASPSA is staffed with dedicated and accomplished 
professionals. Their schedules require that they rotate through study hall on nights and 
weekends. They are accountable to numerous constituencies: coaches, the public, 
faculty, staff, students, current student-athletes and recruits. They must also maintain a 
professional distance from the student-athletes they serve. Assigning Academic 
Counselors team-by-team makes much sense but may also leads to duplicative services 
and complex reporting lines. It is clear, however, that coaches for each team need a 

reliable and consistent contact within ASPSA. This tension should be addressed in the 
light of the recent Bain report (now embodied in Carolina Counts) about efficient 
business processes which resulted in recommendations concerning spans and layers 
(CarolinaCounts) necessitating restructuring in many offices across campus to meet the 
recommendation of having 4-7 direct reports. 

In the context of ASPSA restructuring and redefining position descriptions, this approach 
might suggest a reallocation of staff resources based on the support needs of the students. 
Some student-athletes are admitted to the University with academic deficiencies 
Iulolexample reading level, writing experience, and computational skills) that put them at 
a disadvantage in classroom settings with other enrolled students at Carolina where the 
average academic credentials have improved dramatically in the past 10 years. It is an 
injustice to these matriculated student-athletes if they are not provided with skilled 
professionals to help mitigate these disadvantages. The academic support services 
provided to those students most in need should become more specialized and use the 
more varied approaches that have been shown to be effective in facilitating student 
learning. The ASPSA staff should include Reading/Writing/Learning specialists who can 
assist with the development of cognitive skills. 

National standards suggest that a ratio of 1 to 25 is the appropriate case-load for the 
students in need of the most academic support. Therefore, to appropriately address the 
needs of the 100-125 current student-athletes who fall into this high-need category, it is 
necessary to have 4 to 5 full-time professionals working in this area. There are some 
members of the ASPSA staff who are already working with this group of students, but 
there are not 4 full-time professionals devoted to this area. While it will be necessary to 
phase in new specialized personnel over time, at least one full-time professional should 
be hired as soon as possible. Part-time staff may also be useful in this area 

The associated costs may be offset in part by using clerical support personnel for 
functions such as textbook and computer distribution, where appropriate and where 
advanced degrees are not required. 

Professional staff members also need to participate in professional development 
activities as much as possible, to stay current with developments in their profession and 



for personal growth as well. Some of this can occur on campus and some professional 
development would be on a regional and/or national level. 

In addition, the ~-eliance ][ulllon tutors for access to content-specific course material 
necessitates hiring a full-time tutor coordinator who is responsible for the oversight of 
recruiting, hiring, training, supervising, and evaluating tutors. All full-time staff would 
continue to rotate through the hours of study hall with some night and weekend presence 
(and perhaps travel with teams) expected. Permissible assistance by tutors on subject 
matter learning, test preparation, and assistance with writing assignments should be 
clearly outlined and consistent with UNC-Chapel Hill and NCAA standards. Any 
disagreement over what constitutes academic fraud should not result in jeopardizing 
student-athletes’ athletic eligibility so this is an area worthy of considerable attention. 

a. Tutors. Tutors should be people with experience, such as graduate students, 
retired University faculty, and/or current and former public school teachers who 
would undergo consistent professional development. These skilled, 
knowledgeable, and experienced individuals would employ a variety of methods 
in one-on-one sessions, small groups, and whole-group instruction as well as 
offer targeted academic programming during summer months and during breaks. 
The exhaustive training and supervision needed suggests that tutors who can 
work more than 8 or 10 hours provide distinct advantages. Hiring tutors with 
considerable background in the science of learning as well as content knowledge 
would also increase the expertise necessary to work effectively with student- 
athletes at all stages of their development. This strategy might have an impact on 
the number of undergraduate students serving as tutors. The tutor coordinator 
should be in the best position to identify tutors making effective use of the budget 
allocated for this purpose. In addition, the annual assessment and evaluation 
process should help guide these decisions. Tutors should be hired across sports 
using their content expertise wherever needed. It may be appropriate to hire both 
subject-matter tutors as well as writing tutors. The tutors who assist student- 
athletes with writing assignments should receive essentially the same training as 
the staff of the Writing Center and the majority of that training should be 
conducted by that program. 

b. Mentors. Mentors assist with the development of study and time-management 
skills. The current program, which uses primarily undergraduate Education 
majors as mentors should be reformatted. It may be more appropriate to use 
graduate students, part-time staff, and others (for example retired faculty and 
staff) in this role than undergraduates. During the program’s redesign, it is 
appropriate to consider whether these mentors should also engage in subject 
matter tutoring and provide writing assistance. Until a new format can be 
designed and implemented, many of the services provided by mentors could be 
absorbed by the full-time ASPSA staff, by tutors, and by the 
Reading/Writing/Learning specialists. Redesigning this program may also be an 
appropriate task for a new tutor coordinator to undertake. 

Assessment and Evaluation. As with all units at the University, following the guidance 
of its major accreditation body, the Southern Association of Colleges and Schools 



(SACS), the ASPSA should incorporate a system of program evaluation into its 
operation in order to retain services that work and revise those that are less effective. At 
present, student-athlete eligibility, team and individual GPAs, the NCAA Academic 
Progress Rate, the NCAA’s Graduation Success Rate, and degree completion rates serve 
as indicators of ASPSA effectiveness. Though useful, these indicators are limited in 
providing information (e.g., program strengths, areas that need improvement) that will 
inform program decisions. Systematically collected data on program processes and 
outcomes are scarce making the establishment of a formal evaluation system useful. 
Such a system would include, but not be limited to, (a) documenting clear goals for 
student-athlete academic development, (b) articulating of program operations with 
respect to these goals, (c) setting program benchmarks and criteria for success, (d) 
systematically collecting data on services, service delivery, and outcomes, (e) and the 
regular conduct of both formative (e.g., every two years) evaluations conducted by 
personnel internal to Department of Athletics and summative (e.g., every five years) 
evaluations performed by parties external to the Department of Athletics. 

In addition, the accomplishments of student-athletes should be tracked and compared to 
the student body. Comparisons could be made concerning entering SAT, BE (by 

examination credit based on AP or IB scores) credit, and class rank scores, as well as 
their progress toward graduation via GPA, retention and graduation rates, participation in 
Study Abroad and Undergraduate Research, etc. These benchmarks would be helpful 
when requesting additional staff members and for legitimate bragging rights. 

Admissions. The ASPSA is not concerned with the recruitment of student-athletes 
beyond visits to the facilities. The ASPSA is involved, however, on a day-to-day basis 
with student-athletes once they matriculate. Given this experience and expertise, ASPSA 
personnel can offer a valuable perspective on whether a recruited student-athlete is 
capable of succeeding academically at Carolina, and whether the University has the 
strategies and personnel in place to foster such success. 

To be effective, the role of the ASPSA in the admission of student-athletes [should ]Iu121be 
clarified and strengthened. The Director of the ASPSA currently advises both the faculty 
[subcommittee]~gb131 on athletics admissions (a subcommittee of the Undergraduate 
Admissions Advisory Committee) and the Office of Undergraduate Admissions, which 
makes the final decision about all applicants. Partly as a result of this consultation, the 
number of cases considered by the subcommittee and the number subsequently approved 
by admissions have declined over the last ten years. This consultative role is appropriate 
and the ASPSA is encouraged to continue to provide detailed and unbiased advice about 
the capacity of prospective student-athletes to succeed academically at the University. 
This advice should take into account the whole of the prospective student-athlete’s 
personal circumstances and educational profile, as well as the priority that his or her 
coaches will assign to academic pursuits and the capacity of ASPSA to provide 
appropriate support. 



APPENDIX A 

Planning Group Roster 

¯ Kim Abels, Director of the Writing Center 
¯ 

¯ John Blanchard, Senior Associate Athletics Director for Student-Athlete Services (Co-chair) 
¯ Lissa Broome, Wachovia Professor of Banking Law in the School of Law, Faculty Athletics 

Representative to the NCAA and the ACC, ex-officio member of the Faculty Committee on 

Athletics, and ex officio member of the sub-committee on Athletics Admissions of the 
Undergraduate Admissions Advisory Committee 

¯ Glynis Cowell, Senior Lecturer, Department of Romance Languages, member of the Faculty 

Advisory Committee for ASPSA, and member of the Faculty Committee on Athletics 
¯ Lloyd Kramer, Chair and Professor, Department of History, faculty member at large 
¯ George Lensing, Professor, Department of English and Comparative Literature, member of the 

Faculty Committee on Athletics 
¯ Bill McDiarmid, Dean, School of Education, faculty member at large 
¯ Layna Mosley, Professor, Department of Political Science, faculty member at large 
¯ Peter Mucha, Chair and Professor, Department of Mathematics, faculty member at large 
¯ Bobbi Owen, Senior Associate Dean of Undergraduate Education in the College of Arts and 

Sciences and the Michael R. McVaugh Distinguished Professor of Dramatic Art, and chair of the 

Undergraduate Admissions Advisory Committee (Co-chair) 
¯ Eileen Parsons, Associate Professor, School of Education, member of the Faculty Committee on 

Athletics 
¯ Steve Reznick, Professor, Department of Psychology, Chair of the Faculty Committee on 

Athletics and member of the sub-committee on Athletics Admissions of the Undergraduate 

Admissions Advisory Committee 
¯ Deborah Stroman, Lecturer-advisor, Department of Exercise and Support Science, faculty 

member at large 
¯ Harold Woodard, Associate Dean and Director of the Center for Student Success and Academic 

Counseling (CSSAC) to whom the ASPSA director reports 

Ex Officio Members (Colleagues and Resources): 

¯ Brent Blanton, Associate Director of the ASPSA 
¯ Joe Breschi, Head Lacrosse Coach 
¯ Beth Bridger Associate Director of the ASPSA 
¯ Paula Goodman, Administrative Manager, Undergraduate Education 
¯ Susan Maloy, Assistant Athletics Director for Athletics Certification and Eligibility 
¯ Robert Mercer, Director of the ASPSA 



APPENDIX B 

ASP SA staff ~ha~ 



Academic Support Program for Student-Athletes (ASPSA) 

The University of North Carolina at Chapel Hill 
Planning Process 

July 1, 2011 

During the 2010-2011 academic year, a strategic planning process for the Academic Support Program for 
Student-Athletes (ASPSA) was led by John Blanchard, Senior Associate Athletics Director for Student-Athlete 
Services and Bobbi Owen, Senior Associate Dean of Undergraduate Education in the College of Arts and 
Sciences and the Michael R. McVaugh Distinguished Professor of Dramatic Art. The relocation of ASPSA 
scheduled for August 2011 into a new 30,000-square-foot, state-of-the-art Center for Student-Athlete 
Excellence where student-athletes will have access to the space, technology, and support needed to excel in 
Carolina’s increasingly competitive academic environment, was the prime motivator for undertaking a planning 
process. In addition, the July 2010 NCAA investigation into agent-related activities of several student-athletes 
on the football team was expanded in August 2010 to include an investigation into alleged academic 
misconduct. This alleged misconduct involved student-athletes on the football team as well as a tutor/mentor 
employed at one time in the ASPSA making an assessment of the program, focusing on its mission, staff, and 
resources including space and budget even more timely. 

The committee (see Appendix A) met on November 5 and December 3, 2010, and February 15, March 1, March 
29, and April 19, 2011. Two sub-groups also met: Eileen Parsons led a group focused on support services and 
Harold Woodard led one focused on staffing patterns in this and similar programs. In addition, 

consulted with fellow student-athletes and shared information she received from 
them with the group. The notes and draft reports from each of these areas may prove useful as implementation 
of recommendations by the planning committee is considered and explored in more depth. 

Student-athletes play an important role in the University, but the time demands of participating in athletics and 
representing the University are significant. The University has both a responsibility and an obligation to 
provide student-athletes with access to high quality academic support services. In our discussions, we have 
recognized that there is wide variation in the academic backgrounds and preparation of student-athletes and that 
the services needed by them differ. Thus, one of our recommendations is that the ASPSA consider whether 
services should be delivered based on academic preparedness, rather than exclusively on a team-by-team basis. 
Some student-athletes require more attention than others and when that focus is needed may vary. 

The following recommendations are meant to include both groups of student-athletes identified above and to 
strengthen an already strong program staffed by committed and caring professionals whose goal is academic 
success for every student-athlete at Carolina. Our goal in setting forth these recommendations is not to be too 
prescriptive, but rather to suggest areas where we believe beneficial changes could be made. In our view, 
ASPSA would benefit from the following: 

1. Develop and share the vision. Developing a vision for the academic development and success of all 
student-athletes that is shared by ASPSA staff, team coaches, the Department of Athletics, and student- 
athletes, among others; 

2. Collaborate with other units serving undergraduates. Actively participating in the University’s 
network of academic support services to supplement what can be provided within ASPSA; 

3. Faculty Advisory Committee. Utilizing the ASPSA advisory committee which should be revitalized 
with a commitment to systematic and on-going program evaluation and assessment, serving as a 



sounding board for programming, and providing advice on day-to-day issues as well as long-term 
planning; 

4. ASPSA Staff. Increasing the size of the current staff and considering the unit structure to be consistent 
with University guidelines and to more effectively support the academic development and success of 
student-athletes at all levels including special admission cases and services for those student-athletes 
who find themselves on academic probation or below some other academic performance threshold; 
developing a new approach to coordinating and supervising tutoring and mentoring; 

5. Assessment and Evaluation. Developing and conducting annual assessments of all programming 
provided to student-athletes in coordination with the CSSAC Faculty Advisory Committee; 

6. Admissions. Clarifying and strengthening the role of the ASPSA in the admission of student-athletes as 
well as the relationship between ASPSA and coaches during the recruiting process. 

Recommendations 

Develop and share the vision. Developing a clear and shared vision for the academic development and 
success of all student-athletes irrespective of sport is important. Degree completion, development of 
academic skills, attainment of learning goals, and the realization of each student’s academic potential is 
the University’ s goal for each student-athlete. A shared vision for the academic development and 
success of all student-athletes involves a commitment by all parties in the University community, 
including faculty, staff, administrators, coaches, family members, fellow students, advisors and 
counselors, ASPSA personnel, and even fans. 

Academic success for student-athletes must continue to reflect Carolina’s tradition of excellence 
(including but not limited to retention and graduation) when student-athletes are studying for class as 
well as when they are on the field. Coaches and members of ASPSA’s professional staff should have 
the same definition of academic success and recognize that it may be necessary at some specific times 
for some individual student-athletes to be in training for classroom purposes instead of for their sport. 
Put another way, in appropriate cases ASPSA-sponsored academic activities may be required, even if 
they occasionally interfere with athletic-related activities[. Coaches and ASPSA staff are partners in this 
effort so that when coaches are asked to defer to the professional judgment of the ASPSA staff, such a 
decision should be reached mutually.]IBoll 

This shared vision will be articulated in a policy that informs academic expectations and subsequent 
decisions with respect to student-athletes. For example, some athletic departments in other research 
universities have instituted a point system. If student-athletes accumulate a certain number of points for 
actions that undermine their academic progress (e.g., missed tutoring session, failing grades on 
assignments) then time is made available in student-athletes’ schedules for them to rebound 
academically before such actions lead to undesirable academic statuses (e.g., academic probation). 

A shared vision for the academic development and success of student-athletes might also involve the 
development of a completion-to-degree plan but also an individualized academic development plan that 
evolves with the student-athlete’s progress. A formal developmental plan could be created by 
generating semester, monthly, and weekly calendars to help student-athletes manage and monitor 
academic workloads over the course of four (or more) years. Working with their academic advocate - 
their ASPSA academic counselor - who has adequate authority to negotiate with their coaches what is in 
their best academic interests, the academic success of student-athletes could be enhanced. 



Collaborate with other units serving undergraduates. The ASPSA should utilize University services 
when and where possible to create a system or network of academic support services that could 
supplement services provided by ASPSA. The University provides numerous offices and programs 
that provide academic assistance and support including the Writing Center, Disabilities Services, the 
Learning Center and its Academic Success Program for Students with LD/ADHD, an Academic 
Advising Program, the North Carolina Health Careers Access Program, the Carolina Center for Public 
Service, and University Career Services, among many others. 

When time allows, student-athletes should avail themselves of the numerous opportunities provided to 
all students. The professional staff of ASPSA should be actively engaged with these offices and centers 

to supplement what can be provided within ASPSA. The demands placed on student-athletes make 
access to these other programs difficult, but they changes could be made to help student-athletes 
become even more effectively integrated into the University environment. 

a. The Summer Bridge Program could be explored for ways in which it might be adjusted so 
matriculating student-athletes from small and/or rural communities in North Carolina could 
benefit from it during the summer before their first year. 

b. The SCORES program for football student-athletes is conducted during the second summer 
session for first-year students. The ASPSA and the Office of Student-Athlete Development 
could collaborate on ways to focus the program more on academic skills, rather than on life 
skills. 

c. The ASPSA, coaches, and the Department of Athletics should embrace the importance of 
student-athletes participating in other University programs for undergraduate students, such as 
undergraduate research and international experiences, which are part of the Carolina culture. 
The participation of student-athletes in these experiences should be tracked and publicly 
celebrated. In so much as it is possible, the University commitment to having undergraduates 
participate in First Year Seminars, undergraduate research, international activities, experiential 
education, service opportunities, etc. should extend to student-athletes. 

d. The Office of Disability Services, the Academic Success Program for Students with LD and 
ADHD (housed in the Learning Center), and the ASPSA staff should work together with student- 
athletes to develop creative ways for them to advocate for themselves when a documented 
disability provides them with access to the services mandated under federal law. 

e. The excellent professional staff members of the ASPSA are not academic advisors by job 
description or training which means that making use of the Academic Advising Program on a 
regular basis is critical. As with all undergraduate students at Carolina, the primary academic 
advisor in Steele Building is assigned based on intended major, along with secondary advisors 
(in their major departments, for their minors and related activities). The professional staff in the 
ASPSA has related responsibilities to document academic progress for NCAA compliance 
purposes, but this responsibility is distinct from that provided by the primary academic advisor. 

f. The Department of Athletics should take full advantage of its student-athlete development 
programming (for example, the Carolina Leadership Academy, Career Development, Life Skills 
Seminars, and compliance activities) and coordinate activities with ASPSA to exploit any 
synergies. 

Faculty Advisory Committee. There has been a faculty advisory committee for the ASPSA since the 
late 1980s which has been an important resource for the professional staff in the program. In recent 



years, it has met less often and new members have not been appointed when departures have occurred. 
A vigorous advisory committee, consisting of tenure-track and fixed-term faculty, as well as some 
appropriate full-time professional staff (EPA non-faculty) members would be a useful asset. The 
committee meetings should be posted and open as is the case for all other University committees. Some 
members of the planning process have indicated a willingness to participate on an advisory committee 
and it would be helpful to have them help guide the implementation of the recommendations in this 

report. 

Committee members should be appointed by the Senior Associate Dean for Undergraduate Education to 
staggered terms. Organizational support should be provided by the Director of ASPSA who would be 
an ex officio (voting) member. The Associate Dean and Director of the Center for Student Success and 
Academic Counseling (CSSAC) and the Senior Associate Athletics Director for Student-Athlete 
Services would also be ex officio (voting) members, as would the chair of the Faculty Athletics 
Committee. The advisory committee should define its role and expectations and hold meetings on a 
regular basis (perhaps twice a semester and once each summer for a total of five times each year). This 
format would be consistent with other advisory committees at Carolina. 

Among the items the advisory committee could consider would be ways to address the impact of 
curricular changes for undergraduates such as ENGL 105 which will be implemented in Fall 2012, 
academic standards (for example, the impact of probation on student-athletes), and the mechanisms for 
program evaluation and assessment. 

ASPSA Staff. It is necessary to increase the staff size in ASPSA and consider its organizational 
structure. The ASPSA is staffed with dedicated and accomplished professionals. Their schedules 
require that they rotate through study hall on nights and weekends. They are accountable to numerous 
constituencies: coaches, the public, faculty, staff, students, current student-athletes and recruits. They 
must also maintain a professional distance from the student-athletes they serve. Assigning Academic 
Counselors team-by-team has advantages but may also leads to duplicative services and complex 
reporting lines. It is clear, however, that coaches for each team need a reliable and consistent contact 
within ASPSA. This tension should be addressed in the light of the recent Bain report (now embodied 
in Carolina Counts) about efficient business processes that resulted in recommendations concerning 
spans and layers (CarolinaCounts) necessitating restructuring in many offices across campus to meet the 
recommendation of having 4-7 direct reports. 

In the context of ASPSA restructuring and redefining position descriptions, this approach might suggest 
a reallocation of staff resources based on the support needs of the students. Some student-athletes are 
admitted to the University with academic deficiencies (for example reading level, writing experience, 
and computational skills) putting them at a disadvantage in classroom settings with other enrolled 
students at Carolina where the average academic credentials have improved dramatically in the past 10 
years. It is an injustice to these matriculated student-athletes if they are not provided with skilled 
professionals to help mitigate these disadvantages. The academic support services provided to those 

students most in need should become more specialized and use the more varied approaches that have 
been shown to be effective in facilitating student learning. The ASPSA staff should include 
Reading/Writing/Learning specialists who can assist with the development of cognitive skills. 

National standards suggest that a ratio of 1 to 25 is the appropriate case-load for students who need the 
most academic support. Therefore, to appropriately address the needs of the [100-125 ]IBo21current 



student-athletes who fall into this high-need category, it is necessary to have at 4 to 5 full-time 
professionals working in this area. There are some members of the ASPSA staff who are already 
working with this group of students, but there are not 4 full-time professionals devoted to this area. 
Although it may be necessary to phase in new specialized personnel over time, at least one full-time 
professional should be hired as soon as possible. Part-time staff may also be useful in this area The 
associated costs may be offset in part by using clerical support personnel for functions such as textbook 
and computer distribution, where appropriate and where advanced degrees are not required. 

Professional staff members also need to participate in professional development activities as much as 
possible, to stay current with developments in their profession and for personal growth as well. Some 
of this can occur on campus and some professional development would be on a regional and/or national 
level. 

In addition, the reliance on tutors for access to content-specific course material necessitates hiring a full- 
time tutor coordinator who is responsible for the oversight of recruiting, hiring, training, supervising, 
and evaluating tutors. In addition, the full-time tutor coordinator could help with access to the array of 
services available throughout the University and/conduct exit interviews when tutors leave the program 
to ensure continuing compliance with NCAA regulations]IBo31. All full-time staff would continue to 

rotate through the hours of study hall with some night and weekend presence (and perhaps travel with 
teams) expected. Permissible assistance by tutors on subject matter learning, test preparation, and 
assistance with writing assignments should be clearly outlined and consistent with UNC-Chapel Hill and 
NCAA standards. Any disagreement over what constitutes academic fraud should not result in 
jeopardizing student-athletes’ athletic eligibility so this is an area worthy of considerable attention. 

a. Tutors. Tutors should be people with relevant academic experience, such as graduate students, 
retired University faculty, and/or current and former public school teachers who would undergo 
consistent professional development. These skilled, knowledgeable, and experienced 
individuals would employ a variety of methods in one-on-one sessions, small groups, and 
whole-group instruction as well as offer targeted academic programming during summer months 
and during breaks. The exhaustive training and supervision needed suggests that tutors who can 
work more than 8 or 10 hours provide distinct advantages. Hiring tutors with considerable 
background in the science of learning as well as content knowledge would also increase the 
expertise necessary to work effectively with student-athletes at all stages of their development. 
This strategy might have an impact on the number of undergraduate students serving as tutors. 
The tutor coordinator should be in the best position to identify tutors making effective use of the 
budget allocated for this purpose. In addition, the annual assessment and evaluation process 
should help guide these decisions. Tutors should be hired across sports using their content 
expertise wherever needed. It may be appropriate to hire both subject-matter tutors as well as 
writing tutors. The tutors who assist student-athletes with writing assignments should receive 
essentially the same training as the staff of the Writing Center. Appropriate ASPSA staff can 
implement the Writing Center tutor training model which the Writing Center will provide. 

b. Mentors. Mentors assist with the development of study and time-management skills. The 
current program, which uses primarily undergraduate Education majors as mentors should be 
reformatted. It may be more appropriate to use graduate students, part-time staff, and others (for 
example retired faculty and staff) in this role than undergraduates. During the program’s 
redesign, it is appropriate to consider whether these mentors should also engage in subject 
matter tutoring and provide writing assistance. Until a new format can be designed and 



implemented, many of the services provided by mentors could be absorbed by the full-time 
ASPSA staff, by tutors, and by the Reading/Writing/Learning specialists. Redesigning this 
program may also be an appropriate task for a new tutor coordinator to undertake. 

Assessment and Evaluation. As with all units at the University, following the guidance of its major 
accreditation body, the Southern Association of Colleges and Schools (SACS), the ASPSA should 
incorporate a system of program evaluation into its operation in order to retain services that work and 
revise those that are less effective. At present, student-athlete eligibility, team and individual GPAs, the 
NCAA Academic Progress Rate, the NCAA’s Graduation Success Rate, and degree completion rates 
serve as indicators of ASPSA effectiveness. Though useful, these indicators are limited in providing 
information (e.g., program strengths, areas that need improvement) that will inform program decisions. 
Systematically collected data on program processes and outcomes are scarce making the establishment 
of a formal evaluation system useful. Such a system would include, but not be limited to, (a) 
documenting clear goals for student-athlete academic development, (b) articulating program operations 
with respect to these goals, (c) setting program benchmarks and criteria for success, (d) systematically 
collecting data on services, service delivery, and outcomes, (e) and the regular conduct of both 
formative (e.g., every two years) evaluations conducted by personnel internal to Department of 
Athletics and summative (e.g., every five years) evaluations performed by parties external to the 
Department of Athletics. 

In addition, the accomplishments of student-athletes should be tracked and compared to the student 
body. Comparisons could be made concerning entering SAT, BE (by 
examination credit based on AP or IB scores) credit, and class rank scores, as well as their progress 
toward graduation via GPA, retention and graduation rates, participation in Study Abroad and 
Undergraduate Research, etc. These benchmarks would be helpful when requesting additional staff 
members and for legitimate celebration of the success of Carolina’s student-athletes. 

Admissions. The ASPSA is not directly involved with the recruitment of student-athletes beyond 
informing recruits about ASPSA services during visits to the facilities (and similar activities among 
them hosting a faculty breakfast on recruiting weekends). The ASPSA is involved, however, on a day- 
to-day basis with student-athletes once they matriculate. Given this experience and expertise, ASPSA 
personnel can offer a valuable perspective on whether a student-athlete being recruited is capable of 
succeeding academically at Carolina - both to coaches and the Office of Undergraduate Admissions - 
and whether the University has the strategies and personnel in place to foster such success. 

To be effective, the role of the ASPSA in the admission of student-athletes should continue to be valued. 
The Director of the ASPSA currently advises both the faculty subcommittee on athletics admissions (a 
subcommittee of the Undergraduate Admissions Advisory Committee) and the Office of Undergraduate 
Admissions, which makes the final decision about all applicants. Partly as a result of this consultation 
the number of cases considered by the subcommittee and those approved by the Office of Undergraduate 
Admissions have declined over the last ten years. This consultative role is appropriate and the ASPSA 
is encouraged to continue to provide detailed and unbiased advice about the capacity of prospective 
student-athletes to succeed academically at the University. This advice should take into account the 
whole of the prospective student-athlete’s personal circumstances and educational profile, as well as the 
priority that his or her coaches will assign to academic pursuits and the capacity of ASPSA to provide 
appropriate support. 
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Academic Support Program for Student-Athletes (ASPSA) 

The University of North Carolina at Chapel Hill 
Planning Process 

July 15, 2011 

During the 2010-2011 academic year, a strategic planning process for the Academic Support Program for 
Student-Athletes (ASPSA) was led by John Blanchard, Senior Associate Athletics Director for Student-Athlete 
Services and Bobbi Owen, Senior Associate Dean of Undergraduate Education in the College of Arts and 
Sciences and the Michael R. McVaugh Distinguished Professor of Dramatic Art. The relocation of ASPSA 
scheduled for August 2011 into a new 30,000-square-foot, state-of-the-art Center for Student-Athlete 
Excellence where student-athletes will have access to the space, technology, and support needed to excel in 
Carolina’s increasingly competitive academic environment, was the prime motivator for undertaking a planning 
process. In addition, the July 2010 NCAA investigation into agent-related activities of several student-athletes 
on the football team was expanded in August 2010 to include an investigation into alleged academic 
misconduct. This alleged misconduct involved student-athletes on the football team as well as a tutor/mentor 
employed at one time in the ASPSA making an assessment of the program, focusing on its mission, staff, and 
resources including space and budget even more timely. 

The committee (see Appendix A) met on November 5 and December 3, 2010, and February 15, March 1, March 
29, and April 19, 2011. Two sub-groups also met: Eileen Parsons led a group focused on support services and 
Harold Woodard led one focused on staffing patterns in this and similar programs. In addition, ~ 

.... consulted with fellow student-athletes and shared information she received from 
them with the group. The notes and draft reports from each of these areas may prove useful as implementation 
of recommendations by the planning committee is considered and explored in more depth. 

Student-athletes play an important role in the University, but the time demands of participating in athletics and 
representing the University are significant. The University has both a responsibility and an obligation to 
provide student-athletes with access to high quality academic support services. In our discussions, we have 
recognized that there is wide variation in the academic backgrounds and preparation of student-athletes and that 
the services needed by them differ. Thus, one of our recommendations is that the ASPSA consider whether 
services should be delivered based on academic preparedness, rather than exclusively on a team-by-team basis. 
Some student-athletes require more attention than others and when that focus is needed may vary. 

The following recommendations are meant to include student-athletes who are well-prepared for college as well 
as those less well-prepared for college and to strengthen an already strong program staffed by professionals 
whose goal is academic success for every student-athlete at Carolina. Our goal in setting forth these 
recommendations is not to be too prescriptive, but rather to suggest areas where we believe beneficial changes 
could be made. In our view, ASPSA would benefit from the following: 

1. Develop and share the vision. Developing a vision for the academic development and success of all 
student-athletes that is shared by ASPSA staff, team coaches, the Department of Athletics, and student- 
athletes, among others; 

2. Collaborate with other units serving undergraduates. Actively participating in the University’s 
network of academic support services to supplement what can be provided within ASPSA; 

3. Revitalize the Faculty Advisory Committee. Utilizing the ASPSA advisory committee which should 
be revitalized with a commitment to systematic and on-going program evaluation and assessment, 



serving as a sounding board for programming, and providing advice on day-to-day issues as well as 
long-term planning; 

4. Increase the ASPSA Staff. Increasing the size of the current staff and considering the unit structure to 
be consistent with University guidelines and to more effectively support the academic development and 
success of student-athletes at all levels including special admission cases and services for those student- 
athletes who find themselves on academic probation or below some other academic performance 
threshold; developing a new approach to coordinating and supervising tutoring and mentoring; 

5. Conduct a Program of Assessment and Evaluation. Developing and conducting annual assessments 
of all programming provided to student-athletes in coordination with the ASPSA Faculty Advisory 
Committee; 

6. Review Admissions. Clarifying and strengthening the role of the ASPSA in the admission of student- 
athletes as well as the relationship between ASPSA and coaches during the recruiting process. 

Recommendations 

Develop and share the vision. Developing a clear and shared vision for the academic development and 

success of all student-athletes irrespective of sport is important. Degree completion, development of 
academic skills, attainment of learning goals, and the realization of each student’s academic potential is 
the University’ s goal for each student-athlete. A shared vision for the academic development and 
success of all student-athletes involves a commitment by all parties in the University community, 
including faculty, staff, administrators, coaches, family members, fellow students, advisors and 
counselors, ASPSA personnel, and even fans. 

Academic success for student-athletes must continue to reflect Carolina’s tradition of excellence 
(including but not limited to retention and graduation) when student-athletes are studying for class as 
well as when they are on the field. Coaches and members of ASPSA’s professional staff should have 
the same definition of academic success and recognize that it may be necessary at some specific times 
for some individual student-athletes to be in training for classroom purposes instead of for their sport. 

Put another way, in appropriate cases ASPSA-sponsored academic activities may be required, even if 
they occasionally interfere with athletic-related activities. /Coaches and ASPSA staff must be partners 

in this effort and reach mutually agreeable decisions. In rare circumstances when this does not occur, 
the Senior Associate Dean for Undergraduate Education and the Senior Associate Athletics Director for 

Student-Athlete Services will be involved. ItBoll 

This shared vision will be articulated in a policy that informs academic expectations and subsequent 
decisions with respect to student-athletes. For example, some athletic departments in other research 
universities have instituted a point system. If student-athletes accumulate a certain number of points for 
actions that undermine their academic progress (e.g., missed tutoring session, failing grades on 
assignments) then time is made available in student-athletes’ schedules for them to rebound 
academically before such actions lead to undesirable academic statuses (e.g., academic probation). 

A shared vision for the academic development and success of student-athletes might also involve the 
development of a completion-to-degree plan but also an individualized academic development plan that 
evolves with the student-athlete’s progress. A formal developmental plan could be created by 
generating semester, monthly, and weekly calendars to help student-athletes manage and monitor 



academic workloads over the course of four (or more) years. Working with their academic advocate - 
their ASPSA academic counselor - who has adequate authority to negotiate with their coaches what is in 
their best academic interests, the academic success of student-athletes could be enhanced. 

Collaborate with other units serving undergraduates. The ASPSA should utilize University services 
when and where possible to create a system or network of academic support services that could 
supplement services provided by ASPSA. The University has numerous offices and programs that 
provide academic assistance and support including the Writing Center, Disabilities Services, the 
Learning Center and its Academic Success Program for Students with LD/ADHD, an Academic 
Advising Program, the North Carolina Health Careers Access Program, the Carolina Center for Public 
Service, and University Career Services, among many others. 

When time allows, student-athletes should avail themselves of the numerous opportunities provided to 
all students. The professional staff of ASPSA should be actively engaged with these offices and centers 
to supplement what can be provided within ASPSA. The demands placed on student-athletes make 
access to these other programs difficult, but changes could be made to help student-athletes become 
even more effectively integrated into the University environment. 

a. The Summer Bridge Program could be explored for ways in which it might be adjusted so 
matriculating student-athletes from small and/or rural communities in North Carolina could 
benefit from it during the summer before their first year. 

b. The SCORES program for football student-athletes is conducted during the second summer 
session for first-year students. The ASPSA and the Office of Student-Athlete Development 
could collaborate on ways to focus the program more on academic skills, rather than on life 

skills. 
c. The ASPSA, coaches, and the Department of Athletics should embrace the importance of 

student-athletes participating in other University programs for undergraduate students, such as 
undergraduate research and international experiences, which are part of the Carolina culture. 
The participation of student-athletes in these experiences should be tracked and publicly 
celebrated. In so much as it is possible, the University commitment to having undergraduates 
participate in First Year Seminars, undergraduate research, international activities, experiential 
education, service learning opportunities, etc. should extend to student-athletes. 

d. The Office of Disability Services, the Academic Success Program for Students with LD and 
ADHD (housed in the Learning Center), and the ASPSA staff should work together with student- 

athletes to develop creative ways for them to advocate for themselves when a documented 
disability provides them with access to the services mandated under federal law. 

e. The professional staff members of the ASPSA are not academic advisors by job description or 
training which means that making use of the Academic Advising Program on a regular basis is 
critical. As with all undergraduate students at Carolina, the primary academic advisor in Steele 
Building is assigned based on intended major, along with secondary advisors (in their major 
departments, for their minors and related activities). The professional staff in the ASPSA has 
related responsibilities to document academic progress for NCAA compliance purposes, but this 
responsibility is distinct from that provided by the primary academic advisor. 

f. The ASPSA staff and coaches should encourage student-athletes to take full advantage of other 
programming provided by the Department of Athletics (for example, the Carolina Leadership 
Academy, Career Development, Life Skills Seminars, and compliance activities). 



Revitalize the Faculty Advisory Committee. There has been a faculty advisory committee for the 
ASPSA since the late 1980s which has been an important resource for the professional staff in the 
program. In recent years, it has met less o~ten and new members have not been appointed when 
departures have occurred. A vigorous advisory committee, consisting of tenure-track and fixed-term 
faculty, as well as some appropriate ~ull-time professional staff (EPA non-faculty) members would be a 
useful asset. The committee meetings should be posted and open as is the case for all other University 
committees. Some members of this review committee have indicated a willingness to participate on an 
advisory committee and it would be helpful to have them help guide the implementation of the 
recommendations in this report. 

Committee members should be appointed by the Senior Associate Dean for Undergraduate Education to 
staggered terms. Organizational support should be provided by the Director of ASPSA who would be 
an ex officio (voting) member. The Associate Dean and Director of the Center for Student Success and 
Academic Counseling (CSSAC) and the Senior Associate Athletics Director for Student-Athlete 
Services would also be ex officio (voting) members, as would the chair of the Faculty Athletics 
Committee. The advisory committee should define its role and expectations and hold meetings on a 
regular basis (perhaps twice a semester and once each summer for a total of five times each year). This 
format would be consistent with other advisory committees at Carolina. 

Among the items the advisory committee could consider would be ways to address the impact of 
curricular changes for undergraduates such as ENGL 105 which will be implemented in Fall 2012, 
academic standards (for example, the impact of probation on student-athletes), and the mechanisms for 
program evaluation and assessment. 

Increase ASPSA Staff. It is necessary to increase the staff size in ASPSA and consider its 
organizational structure. The ASPSA is staffed with dedicated and accomplished professionals. Their 
schedules require that they rotate through study hall on nights and weekends. They are accountable to 
numerous constituencies: coaches, the public, faculty, staff, students, current student-athletes and 
recruits. They must also maintain a professional distance from the student-athletes they serve. 
Assigning Academic Counselors team-by-team has advantages but may also lead to duplicative services 
and complex reporting lines. It is clear, however, that coaches for each team need a reliable and 
consistent contact within ASPSA. This tension should be addressed in the light of the recent Bain report 
(now embodied in Carolina Counts) about efficient business processes that resulted in recommendations 
concerning spans and layers necessitating restructuring in many offices across campus to meet the 
recommendation of having 4-7 direct reports per supervisor. 

In the context of ASPSA restructuring and redefining position descriptions, this approach might suggest 
a reallocation of staff resources based on the support needs of the students. Some student-athletes are 
admitted to the University with academic deficiencies (for example reading level, writing experience, 
and computational skills) putting them at a disadvantage in classroom settings with other enrolled 
students at Carolina where the average academic credentials have improved dramatically in the past 10 
years. It is an injustice to these matriculated student-athletes if they are not provided with skilled 
professionals to help mitigate these disadvantages. The academic support services provided to those 

students most in need should become more specialized and use the more varied approaches that have 
been shown to be effective in facilitating student learning. The ASPSA staff should include 
Reading/Writing/Learning specialists who can assist with the development of cognitive skills. 



National standards suggest that a ratio of 1 to 25 is the appropriate case-load for students who need the 
most academic support. Therefore, to appropriately address the needs of the 100-125 current student- 
athletes who fall into this high-need category, it is necessary to have 4 to 5 full-time professionals 
working in this area. There are some members of the ASPSA staff who are already working with this 
group of students, but there are not 4 full-time professionals devoted to these students. Although it may 

be necessary to phase in new specialized personnel over time, at least one full-time professional should 
be hired as soon as possible. Part-time staff may also be useful in this area The associated costs may be 
offset in part by using clerical support personnel for functions such as textbook and computer 
distribution, where appropriate and where advanced degrees are not required. 

Professional staff members also need to participate in professional development activities as much as 
possible, to stay current with developments in their profession and for personal growth as well. Some 
of this can occur on campus and some professional development would be on a regional and/or national 

level. 

In addition, the reliance on tutors for access to content-specific course material necessitates hiring a full- 
time tutor coordinator who is responsible for recruiting, hiring, training, supervising, and evaluating 
tutors. In addition, the full-time tutor coordinator could help with access to the array of services 
available throughout the University and conduct exit interviews when tutors leave the program to ensure 
continuing compliance with NCAA regulations. M1 full-time staff would continue to rotate through the 
hours of study hall with some night and weekend presence (and perhaps travel with teams) expected. 
Permissible assistance by tutors on subject matter learning, test preparation, and assistance with writing 
assignments should be clearly outlined and consistent with UNC-Chapel Hill and NCAA standards. 
Any disagreement over what constitutes academic fraud should not result in jeopardizing student- 
athletes’ athletic eligibility so this is an area worthy of considerable attention. 

a. Tutors. Tutors should be people with relevant academic experience, such as graduate students, 
retired University faculty, and/or current and former public school teachers who would undergo 
consistent professional development. These skilled, knowledgeable, and experienced 
individuals would employ a variety of methods in one-on-one sessions, small groups, and 
whole-group instruction as well as offer targeted academic programming during summer months 
and during breaks. The exhaustive training and supervision needed suggests that tutors who can 
work more than 8 or 10 hours per week provide distinct advantages. Hiring tutors with 
considerable background in the science of learning as well as content knowledge would also 
increase the expertise necessary to work effectively with student-athletes at all stages of their 
development. This strategy might have an impact on the number of undergraduate students 
serving as tutors. The tutor coordinator should be in the best position to identify tutors making 
effective use of the budget allocated for this purpose. In addition, the annual assessment and 
evaluation process should help guide these decisions. Tutors should be hired across sports using 
their content expertise wherever needed. It may be appropriate to hire both subject-matter tutors 

as well as writing tutors. The tutors who assist student-athletes with writing assignments should 
receive essentially the same training as the staff of the Writing Center. Appropriate ASPSA 

staff can implement the Writing Center tutor training model which the Writing Center will 
provide. 

b. Mentors. Mentors assist with the development of study and time-management skills. The 
current program, which uses primarily undergraduate Education majors as mentors should be 
redesigned. It may be more appropriate to use graduate students, part-time staff, and others (for 



example retired faculty and staff) in this role than undergraduates. During the program’s 
redesign, it is appropriate to consider whether these mentors should also engage in subject 
matter tutoring and provide writing assistance. Until a new format can be designed and 
implemented, many of the services provided by mentors could be absorbed by the full-time 
ASPSA staff, by tutors, and by the Reading/Writing/Learning specialists. Redesigning this 
program may also be an appropriate task for a new tutor coordinator to undertake. 

Conduct a Program of Assessment and Evaluation. As with all units at the University, following the 
guidance of its major accreditation body, the Southern Association of Colleges and Schools (SACS), the 
ASPSA should incorporate a system of program evaluation into its operation in order to retain services 
that work and revise those that are less effective. At present, student-athlete eligibility, team and 
individual GPAs, the NCAA Academic Progress Rate, the NCAA’s Graduation Success Rate, and 
degree completion rates serve as indicators of ASP SA effectiveness. Though useful, these indicators are 
limited in providing information (e.g., program strengths, areas that need improvement) that will inform 
program decisions. Systematically collected data on program processes and outcomes are scarce 
making the establishment of a formal evaluation system useful. Such a system would include, but not 
be limited to, (a) documenting clear goals for student-athlete academic development, (b) articulating 
program operations with respect to these goals, (c) setting program benchmarks and criteria for success, 
(d) systematically collecting data on services, service delivery, and outcomes, (e) and the regular 
conduct of both formative (e.g., every two years) evaluations conducted by the professional [staff]IBo21of 
ASPSA and summative (e.g., every five years) by parties external to ASPSA. 

In addition, the accomplishments of student-athletes should be tracked and compared to the student 
body. Comparisons could be made concerning entering SAT, BE (by-examination credit based on AP 
or IB scores) credit, and class rank scores, as well as their progress toward graduation via GPA, 
retention and graduation rates, participation in Study Abroad and Undergraduate Research, etc. These 
benchmarks would be helpful when requesting additional staff members and for legitimate celebration 
of the success of Carolina’s student-athletes. 

Review Admissions. The ASPSA is not directly involved with the recruitment of student-athletes 
beyond informing recruits about ASPSA services during visits to the facilities (and similar activities 
such as hosting a faculty breakfast on recruiting weekends). The ASPSA is involved, however, on a 
day-to-day basis with student-athletes once they matriculate. Given this experience and expertise, 
ASPSA personnel can offer a valuable perspective on whether a student-athlete being recruited is 
capable of succeeding academically at Carolina - both to coaches and the Office of Undergraduate 
Admissions - and whether the University has the strategies and personnel in place to foster such 
success. 

To be effective, the role of the ASPSA in the admission of student-athletes should continue to be valued. 
The Director of the ASPSA currently advises both the faculty subcommittee on athletics admissions (a 
subcommittee of the Undergraduate Admissions Advisory Committee) and the Office of Undergraduate 
Admissions, which makes the final decision about all applicants. Partly as a result of this consultation 
the number of cases considered by the subcommittee and those approved by the Office of Undergraduate 
Admissions have declined over the last ten years. This consultative role is appropriate and the ASPSA 
is encouraged to continue to provide detailed and unbiased advice about the capacity of prospective 
student-athletes to succeed academically at the University. This advice should take into account the 



whole of the prospective student-athlete’s personal circumstances and educational profile, as well as the 
priority that his or her coaches will assign to academic pursuits and the capacity of ASPSA to provide 
appropriate support. 

Should there be a short concluding paragraph? 



APPENDIX A 

Planning Group Roster 

¯ Kim Abels, Director of the Writing Center 
¯ 

¯ John Blanchard, Senior Associate Athletics Director for Student-Athlete Services (Co-chair) 
¯ Lissa Broome, Wachovia Professor of Banking Law in the School of Law, Faculty Athletics Representative to 

the NCAA and the ACC, ex-officio member of the Faculty Committee on Athletics, and ex officio member of the 

sub-committee on Athletics Admissions of the Undergraduate Admissions Advisory Committee 
¯ Glynis Cowell, Senior Lecturer, Department of Romance Languages, member of the Faculty Advisory Committee 

for ASPSA, and member of the Faculty Committee on Athletics 
¯ Lloyd Kramer, Chair and Professor, Department of History, faculty member at large 
¯ George Lensing, Professor, Department of English and Comparative Literature, member of the Faculty 

Committee on Athletics 
¯ Bill McDiarmid, Dean, School of Education, faculty member at large 
¯ Layna Mosley, Professor, Department of Political Science, faculty member at large 
¯ Peter Mucha, Chair and Professor, Department of Mathematics, faculty member at large 
¯ Bobbi Owen, Senior Associate Dean of Undergraduate Education in the College of Arts and Sciences and the 

Michael R. McVaugh Distinguished Professor of Dramatic Art, and chair of the Undergraduate Admissions 

Advisory Committee (Co-chair) 
¯ Eileen Parsons, Associate Professor, School of Education, member of the Faculty Committee on Athletics 
¯ Steve Reznick, Professor, Department of Psychology, Chair of the Faculty Committee on Athletics and member 

of the sub-committee on Athletics Admissions of the Undergraduate Admissions Advisory Committee 
¯ Deborah Stroman, Lecturer-advisor, Department of Exercise and Support Science, faculty member at large 
¯ Harold Woodard, Associate Dean and Director of the Center for Student Success and Academic Counseling 

(CSSAC) to whom the ASPSA director reports 

Ex Officio Members (Colleagues and Resources): 

¯ Brent Blanton, Associate Director of the ASPSA 
¯ Joe Breschi, Head Lacrosse Coach 
¯ Beth Bridger Associate Director of the ASPSA 
¯ Paula Goodman, Administrative Manager, Undergraduate Education 
¯ Susan Maloy, Assistant Athletics Director for Athletics Certification and Eligibility 
¯ Robert Mercer, Director of the ASPSA 
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Academic Support Program for Student-Athletes (ASPSA) 

The University of North Carolina at Chapel Hill 
Planning Process 

September 1,2011 

During the 2010-2011 academic year, a strategic planning process for the Academic Support Program for 
Student-Athletes (ASPSA) was led by John Blanchard, Senior Associate Athletics Director for Student-Athlete 
Services and Bobbi Owen, Senior Associate Dean of Undergraduate Education in the College of Arts and 
Sciences and the Michael R. McVaugh Distinguished Professor of Dramatic Art. The relocation of ASPSA 
scheduled for August 2011 into a new 30,000-square-foot, state-of-the-art Center for Student-Athlete 
Excellence where student-athletes will have access to the space, technology, and support needed to excel in 
Carolina’ s increasingly competitive academic environment, was the prime motivator for undertaking a planning 
process. In addition, the July 2010 NCAA investigation into agent-related activities of several student-athletes 
on the football team was expanded in August 2010 to include an investigation into alleged academic 
misconduct. This alleged misconduct involved student-athletes on the football team as well as a tutor/mentor 
employed at one time in the ASPSA making an assessment of the program, focusing on its mission, staff, and 
resources including space and budget even more timely. 

The committee (see Appendix A) met on November 5 and December 3, 2010, and February 15, March 1, March 
29, and April 19, 2011. Two sub-groups also met: Eileen Parsons led a group focused on support services and 
Harold Woodard led one focused on staffing patterns in this and similar programs. In addition, ~ 

consulted with fellow student-athletes and shared information she received from 
them ~vith the group. Th~ notes and draft reports from each of these areas may prove useful as implementation 
of recommendations by the planning committee is considered and explored in more depth. 

Student-athletes play an important role in the University, but the time demands of participating in athletics and 
representing the University are significant. The University has both a responsibility and an obligation to 
provide student-athletes with access to high quality academic support services. In our discussions, we have 
recognized that there is wide variation in the academic backgrounds and preparation of student-athletes and that 
the services needed by them differ. Thus, one of our recommendations is that the ASPSA consider whether 
services should be delivered based on academic preparedness, rather than exclusively on a team-by-team basis. 
Some student-athletes require more attention than others and when that focus is needed may vary. 

The following recommendations are meant to include student-athletes who are well-prepared for college as well 
as those less well-prepared for college and to strengthen an already strong program staffed by professionals 
whose goal is academic success for every student-athlete at Carolina. Our goal in setting forth these 
recommendations is not to be too prescriptive, but rather to suggest areas where we believe beneficial changes 
could be made. In our view, ASPSA would benefit from the following: 

1. Develop and share the vision. Developing a vision for the academic development and success of all 
student-athletes that is shared by ASPSA staff, team coaches, the Department of Athletics, and student- 
athletes, among others; 

2. Collaborate with other units serving undergraduates. Actively participating in the University’s 
network of academic support services to supplement what can be provided within ASPSA; 

3. Revitalize the Faculty Advisory Committee. Utilizing the ASPSA advisory committee which should 
be revitalized with a commitment to systematic and on-going program evaluation and assessment, 
serving as a sounding board for programming, and providing advice on day-to-day issues as well as 
long-term planning; 



4. Increase the ASPSA Staff. Increasing the size of the current staff and considering the unit structure to 
be consistent with University guidelines and to more effectively support the academic development and 
success of student-athletes at all levels including special admission cases and services for those student- 
athletes who find themselves on academic probation or below some other academic performance 
threshold; developing a new approach to coordinating and supervising tutoring and mentoring; 

5. Conduct a Program of Assessment and Evaluation. Developing and conducting annual assessments 
of all programming provided to student-athletes in coordination with the ASPSA Faculty Advisory 
Committee; 

6. Review Admissions. Clarifying and strengthening the role of the ASPSA in the admission of student- 
athletes as well as the relationship between ASPSA and coaches during the recruiting process. 

Recommendations 

Develop and share the vision. Developing a clear and shared vision for the academic development and 
success of all student-athletes irrespective of sport is important. Degree completion, development of 
academic skills, attainment of learning goals, and the realization of each student’s academic potential is 
the University’s goal for each student-athlete. A shared vision for the academic development and 
success of all student-athletes involves a commitment by all parties in the University community, 
including faculty, staff, administrators, coaches, family members, fellow students, advisors and 
counselors, ASPSA personnel, and even fans. 

Academic success for student-athletes must continue to reflect Carolina’s tradition of excellence 
(including but not limited to retention and graduation) when student-athletes are studying for class as 
well as when they are on the field. Coaches and members of ASPSA’s professional staff should have 
the same definition of academic success and recognize that it may be necessary at some specific times 
for some individual student-athletes to be in training for classroom purposes instead of for their sport. 
Put another way, in appropriate cases ASPSA-sponsored academic activities may be required, even if 
they occasionally interfere with athletic-related activities. Coaches and ASPSA staff must be partners 
in this effort and reach mutually agreeable decisions. In rare circumstances when this does not occur, 
the Senior Associate Dean for Undergraduate Education and the Senior Associate Athletics Director for 
Student-Athlete Services will be involved. 

This shared vision will be articulated in a policy that informs academic expectations and subsequent 
decisions with respect to student-athletes. For example, some athletic departments in other research 
universities have instituted a point system. If student-athletes accumulate a certain number of points for 
actions that undermine their academic progress (e.g., missed tutoring session, failing grades on 
assignments) then time is made available in student-athletes’ schedules for them to rebound 
academically before such actions lead to undesirable academic statuses (e.g., academic probation). 

A shared vision for the academic development and success of student-athletes might also involve the 
development of a completion-to-degree plan but also an individualized academic development plan that 
evolves with the student-athlete’s progress. A formal developmental plan could be created by 
generating semester, monthly, and weekly calendars to help student-athletes manage and monitor 
academic workloads over the course of four (or more) years. Working with their academic advocate - 
their ASPSA academic counselor - who has adequate authority to negotiate with their coaches what is in 
their best academic interests, the academic success of student-athletes could be enhanced. 



Collaborate with other units serving undergraduates. The ASPSA should utilize University services 
when and where possible to create a system or network of academic support services that could 
supplement services provided by ASPSA. The University has numerous offices and programs that 
provide academic assistance and support including the Writing Center, Disabilities Services, the 
Learning Center and its Academic Success Program for Students with LD/ADHD, an Academic 
Advising Program, the North Carolina Health Careers Access Program, the Carolina Center for Public 
Service, and University Career Services, among many others. 

When time allows, student-athletes should avail themselves of the numerous opportunities provided to 
all students. The professional staff of ASPSA should be actively engaged with these offices and centers 

to supplement what can be provided within ASPSA. The demands placed on student-athletes make 
access to these other programs difficult, but changes could be made to help student-athletes become 
even more effectively integrated into the University environment. 

a. The Summer Bridge Program could be explored for ways in which it might be adjusted so 
matriculating student-athletes from small and/or rural communities in North Carolina could 
benefit from it during the summer before their first year. 

b. The SCORES program for football student-athletes is conducted during the second summer 
session for first-year students. The ASPSA and the Office of Student-Athlete Development 
could collaborate on ways to focus the program more on academic skills, rather than on life 

skills. 
c. The ASPSA, coaches, and the Department of Athletics should embrace the importance of 

student-athletes participating in other University programs for undergraduate students, such as 
undergraduate research and international experiences, which are part of the Carolina culture. 
The participation of student-athletes in these experiences should be tracked and publicly 
celebrated. In so much as it is possible, the University commitment to having undergraduates 
participate in First Year Seminars, undergraduate research, international activities, experiential 
education, service learning opportunities, etc. should extend to student-athletes. 

d. The Office of Disability Services, the Academic Success Program for Students with LD and 
ADHD (housed in the Learning Center), and the ASPSA staff should work together with student- 

athletes to develop creative ways for them to advocate for themselves when a documented 
disability provides them with access to the services mandated under federal law. 

e. The professional staff members of the ASPSA are not academic advisors by job description or 
training which means that making use of the Academic Advising Program on a regular basis is 
critical. As with all undergraduate students at Carolina, the primary academic advisor in Steele 
Building is assigned based on intended major, along with secondary advisors (in their major 
departments, for their minors and related activities). The professional staff in the ASPSA has 
related responsibilities to document academic progress for NCAA compliance purposes, but this 
responsibility is distinct from that provided by the primary academic advisor. 

f. The ASPSA staff and coaches should encourage student-athletes to take full advantage of other 
programming provided by the Department of Athletics (for example, the Carolina Leadership 
Academy, Career Development, Life Skills Seminars, and compliance activities). 

Revitalize the Faculty Advisory Committee. There has been a faculty advisory committee for the 
ASP SA since the late 1980s which has been an important resource for the professional staff in the 
program. In recent years, it has met less often and new members have not been appointed when 
departures have occurred. A vigorous advisory committee, consisting of tenure-track and fixed-term 
faculty, as well as some appropriate full-time professional staff (EPA non-faculty) members would be a 
useful asset. The committee meetings should be posted and open as is the case for all other University 



committees. Some members of this review committee have indicated a willingness to participate on an 
advisory committee and it would be helpful to have them help guide the implementation of the 
recommendations in this report. 

Committee members should be appointed by the Senior Associate Dean for Undergraduate Education to 
staggered terms. Organizational support should be provided by the Director of ASPSA who would be 
an ex officio (voting) member. The Associate Dean and Director of the Center for Student Success and 
Academic Counseling (CSSAC) and the Senior Associate Athletics Director for Student-Athlete 
Services would also be ex officio (voting) members, as would the chair of the Faculty Athletics 
Committee. The advisory committee should define its role and expectations and hold meetings on a 
regular basis (perhaps twice a semester and once each summer for a total of five times each year). This 
format would be consistent with other advisory committees at Carolina. 

Among the items the advisory committee could consider would be ways to address the impact of 
curricular changes for undergraduates such as ENGL 105 which will be implemented in Fall 2012, 
academic standards (for example, the impact of probation on student-athletes), and the mechanisms for 
program evaluation and assessment. 

Increase ASPSA Staff. It is necessary to increase the staff size in ASPSA and consider its 
organizational structure. The ASPSA is staffed with dedicated and accomplished professionals. Their 
schedules require that they rotate through study hall on nights and weekends. They are accountable to 
numerous constituencies: coaches, the public, faculty, staff, students, current student-athletes and 
recruits. They must also maintain a professional distance from the student-athletes they serve. 
Assigning Academic Counselors team-by-team has advantages but may also lead to duplicative services 
and complex reporting lines. It is clear, however, that coaches for each team need a reliable and 
consistent contact within ASPSA. This tension should be addressed in the light of the recent Bain report 
(now embodied in Carolina Counts) about efficient business processes that resulted in recommendations 
concerning spans and layers necessitating restructuring in many offices across campus to meet the 
recommendation of having 4-7 direct reports per supervisor. 

In the context of ASPSA restructuring and redefining position descriptions, this approach might suggest 
a reallocation of staff resources based on the support needs of the students. Some student-athletes are 
admitted to the University with academic deficiencies (for example reading level, writing experience, 
and computational skills) putting them at a disadvantage in classroom settings with other enrolled 
students at Carolina where the average academic credentials have improved dramatically in the past 10 
years. It is an injustice to these matriculated student-athletes if they are not provided with skilled 
professionals to help mitigate these disadvantages. The academic support services provided to those 
students most in need should become more specialized and use the more varied approaches that have 
been shown to be effective in facilitating student learning. The ASPSA staff should include 
Reading/Writing/Learning specialists who can assist with the development of cognitive skills. 

National standards suggest that a ratio of 1 to 25 is the appropriate case-load for students who need the 
most academic support. Therefore, to appropriately address the needs of the 100-125 current student- 
athletes who fall into this high-need category, it is necessary to have 4 to 5 full-time professionals 
working in this area. There are some members of the ASPSA staff who are already working with this 
group of students, but there are not 4 full-time professionals devoted to these students. Although it may 
be necessary to phase in new specialized personnel over time, at least one full-time professional should 
be hired as soon as possible. Part-time staff may also be useful in this area. The associated costs may be 



offset in part by using clerical support personnel for functions such as textbook and computer 
distribution, where appropriate and where advanced degrees are not required. 

Professional staff members also need to participate in professional development activities as much as 
possible, to stay current with developments in their profession and for personal growth as well. Some 
of this can occur on campus and some professional development would be on a regional and/or national 

level. 

In addition, the reliance on tutors for access to content-specific course material necessitates hiring a full- 
time tutor coordinator who is responsible for recruiting, hiring, training, supervising, and evaluating 
tutors. In addition, the full-time tutor coordinator could help with access to the array of services 
available throughout the University and conduct exit interviews when tutors leave the program to ensure 
continuing compliance with NCAA regulations. All full-time staff would continue to rotate through the 
hours of study hall with some night and weekend presence (and perhaps travel with teams) expected. 
Permissible assistance by tutors on subject matter learning, test preparation, and assistance with writing 
assignments should be clearly outlined and consistent with UNC-Chapel Hill and NCAA standards. 
Any disagreement over what constitutes academic fraud should not result in jeopardizing student- 
athletes’ athletic eligibility so this is an area worthy of considerable attention. 

a. Tutors. Tutors should be people with relevant academic experience, such as graduate students, 
retired University faculty, and/or current and former public school teachers who would undergo 
consistent professional development. These skilled, knowledgeable, and experienced 
individuals would employ a variety of methods in one-on-one sessions, small groups, and 
whole-group instruction as well as offer targeted academic programming during summer months 
and during breaks. The exhaustive training and supervision needed suggests that tutors who can 
work more than 8 or 10 hours per week provide distinct advantages. Hiring tutors with 
considerable background in the science of learning as well as content knowledge would also 
increase the expertise necessary to work effectively with student-athletes at all stages of their 
development. This strategy might have an impact on the number of undergraduate students 
serving as tutors. The tutor coordinator should be in the best position to identify tutors making 
effective use of the budget allocated for this purpose. In addition, the annual assessment and 
evaluation process should help guide these decisions. Tutors should be hired across sports using 
their content expertise wherever needed. It may be appropriate to hire both subj ect-matter tutors 
as well as writing tutors. The tutors who assist student-athletes with writing assignments should 
receive essentially the same training as the staff of the Writing Center. Appropriate ASPSA 
staff can implement the Writing Center tutor training model which the Writing Center will 
provide. 

b. Mentors. Mentors assist with the development of study and time-management skills. The 
current program, which uses primarily undergraduate Education maj ors as mentors should be 
redesigned. It may be more appropriate to use graduate students, part-time staff, and others (for 
example retired faculty and staff) in this role than undergraduates. During the program’s 
redesign, it is appropriate to consider whether these mentors should also engage in subj ect 
matter tutoring and provide writing assistance. Until a new format can be designed and 
implemented, many of the services provided by mentors could be absorbed by the full-time 
ASPSA staff, by tutors, and by the Reading/Writing/Learning specialists. Redesigning this 
program may also be an appropriate task for a new tutor coordinator to undertake. 

4. Conduct a Program of Assessment and Evaluation. As with all units at the University, following the 
guidance of its major accreditation body, the Southern Association of Colleges and Schools (SACS), the 



ASPSA should incorporate a system of program evaluation into its operation in order to retain services 
that work and revise those that are less effective. At present, student-athlete eligibility, team and 
individual GPAs, the NCAA Academic Progress Rate, the NCAA’s Graduation Success Rate, and 
degree completion rates serve as indicators of ASPSA effectiveness. Though useful, these indicators are 
limited in providing information (e.g., program strengths, areas that need improvement) that will inform 
program decisions. Systematically collected data on program processes and outcomes are scarce 
making the establishment of a formal evaluation system useful. Such a system would include, but not 
be limited to, (a) documenting clear goals for student-athlete academic development, (b) articulating 
program operations with respect to these goals, (c) setting program benchmarks and criteria for success, 
(d) systematically collecting data on services, service delivery, and outcomes, (e) and the regular 
conduct of both formative (e.g., every two years) evaluations conducted by the professional staff of 
ASPSA and summative (e.g., every five years) by parties external to ASPSA. 

In addition, the accomplishments of student-athletes should be tracked and compared to the student 
body. Comparisons could be made concerning entering SAT, BE (by-examination credit based on AP 
or IB scores) credit, and class rank scores, as well as their progress toward graduation via GPA, 
retention and graduation rates, participation in Study Abroad and Undergraduate Research, etc. These 
benchmarks would be helpful when requesting additional staff members and for legitimate celebration 
of the success of Carolina’s student-athletes. 

Review Admissions. The ASPSA is not directly involved with the recruitment of student-athletes 
beyond informing recruits about ASPSA services during visits to the facilities (and similar activities 
such as hosting a faculty breakfast on recruiting weekends). The ASPSA is involved, however, on a 

day-to-day basis with student-athletes once they matriculate. Given this experience and expertise, 
ASPSA personnel can offer a valuable perspective on whether a student-athlete being recruited is 
capable of succeeding academically at Carolina- both to coaches and the Office of Undergraduate 
Admissions - and whether the University has the strategies and personnel in place to foster such 

success. 

To be effective, the role of the ASPSA in the admission of student-athletes should continue to be valued. 
The Director of the ASPSA currently advises both the faculty subcommittee on athletics admissions (a 
subcommittee of the Undergraduate Admissions Advisory Committee) and the Office of Undergraduate 
Admissions, which makes the final decision about all applicants. Partly as a result of this consultation 
the number of cases considered by the subcommittee and those approved by the Office of Undergraduate 
Admissions have declined over the last ten years. This consultative role is appropriate and the ASPSA 
is encouraged to continue to provide detailed and unbiased advice about the capacity of prospective 
student-athletes to succeed academically at the University. This advice should take into account the 
whole of the prospective student-athlete’s personal circumstances and educational profile, as well as the 
priority that his or her coaches will assign to academic pursuits and the capacity of ASPSA to provide 
appropriate support. 

Student-athletes play an important role in the University and deserve access to high quality academic support 
services regardless of their academic background and preparation. ASPSA provides valuable services to 
student-athletes and has the appropriate goal of academic success for every student-athlete at Carolina. This 
report provides a set of recommendations formed by a group of faculty, university and athletics administrators, 
academic support personnel and student-athletes to make the ASPSA even stronger and more effective in 
providing academic support to student-athletes. 



APPENDIX A 

Planning Group Roster 

¯ Kim Abels, Director of the Writing Center 
¯ 

¯ John Blanchard, Senior Associate Athletics Director for Student-Athlete Services (Co-chair) 
¯ Lissa Broome, Wachovia Professor of Banking Law in the School of Law, Faculty Athletics Representative to 

the NCAA and the ACC, ex-officio member of the Faculty Committee on Athletics, and ex officio member of the 

sub-committee on Athletics Admissions of the Undergraduate Admissions Advisory Committee 
¯ Glynis Cowell, Senior Lecturer, Department of Romance Languages, member of the Faculty Advisory Committee 

for ASPSA, and member of the Faculty Committee on Athletics 
¯ Lloyd Kramer, Chair and Professor, Department of History, faculty member at large 
¯ George Lensing, Professor, Department of English and Comparative Literature, member of the Faculty 

Committee on Athletics 
¯ Bill McDiarmid, Dean, School of Education, faculty member at large 
¯ Layna Mosley, Professor, Department of Political Science, faculty member at large 
¯ Peter Mucha, Chair and Professor, Department of Mathematics, faculty member at large 
¯ Bobbi Owen, Senior Associate Dean of Undergraduate Education in the College of Arts and Sciences and the 

Michael R. McVaugh Distinguished Professor of Dramatic Art, and chair of the Undergraduate Admissions 

Advisory Committee (Co-chair) 
¯ Eileen Parsons, Associate Professor, School of Education, member of the Faculty Committee on Athletics 
¯ Steve Reznick, Professor, Department of Psychology, Chair of the Faculty Committee on Athletics and member 

of the sub-committee on Athletics Admissions of the Undergraduate Admissions Advisory Committee 
¯ Deborah Stroman, Lecturer-advisor, Department of Exercise and Support Science, faculty member at large 
¯ Harold Woodard, Associate Dean and Director of the Center for Student Success and Academic Counseling 

(CSSAC) to whom the ASPSA director reports 

Ex Officio Members (Colleagues and Resources): 

¯ Brent Blanton, Associate Director of the ASPSA 
¯ Joe Breschi, Head Lacrosse Coach 
¯ Beth Bridger Associate Director of the ASPSA 
¯ Paula Goodman, Administrative Manager, Undergraduate Education 
¯ Susan Maloy, Assistant Athletics Director for Athletics Certification and Eligibility 
¯ Robert Mercer, Director of the ASPSA 
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Report of the Special Subcommittee of the Faculty Executive Committee 
July 26, 2012 

Executive Summary and Overview 

In this Report, the special subcommittee appointed by the Faculty Executive Committee 
(FEC) on May 14, 2012, sets forth its history, procedures, findings of fact, and 
recommendations. Unless stated otherwise, the Report obviously consists of the impressions, 
opinions, and judgments of the subcommittee. The first four parts of our Report describe the 
subcommittee’s work and the previous reports on academic misconduct prompting the 
subcommittee’s appointment. Part I describes the subcommittee’s charge. Part II summarizes 
the subcommittee’s procedures, including the names of 31 University officials whom it 
interviewed. Part III summarizes the findings of official reports and recommendations made 
about the academic misconduct prompting the subcommittee’s appointment. Part IV sets forth 
the subcommittee’s findings, particularly the issues that it determined have not been addressed or 
left unclear by earlier reports. We have found (1) no fault with or errors in any of the official 
reports we reviewed; (2) an absence of systematic or regular communication between the athletic 
department and the University Faculty as a whole; (3) no set or clear criteria for appointing or re- 
appointing department chairs; (4) uncertainty over clustering in certain courses or majors 
(including the patterns of majors or courses taken by student-athletes); (5) uncertainty over the 
extent and quality of the interaction between the different sets of people formally authorized to 
give academic advice to students (including student-athletes); (6) a risk that the current ratio of 
students to advisors on campus will be uneven and may undermine progress toward graduation 
for many students; (7) a significant risk that, because of the special demands placed on them, 
students who are competing in Division I sports will face substantial impediments to being fully 
integrated into the life of the University; and (8) a likelihood that, with so many different 
committees investigating the academic misconduct that is the subject of this report, there will be 
no authoritative, definitive resolution of the problem across the campus. Part V sets forth the 
subcommittee’s recommendations. These include (1) requiring all students to have their 
schedules signed offby advisors in Steele Building; (2) establishing more regular, systematic 
communication between advisors and counselors; (3) establishing and publicizing criteria for 
appointing or re-appointing department chairs; (4) identifying best practices at peer institutions 
for ensuring that students generally and athletes in particular are fully integrated into the life of 
the University; and (5) the Chancellor appointing an entity consisting of distinguished 
individuals fi~om outside the University that will provide an independent, comprehensive analysis 
of the complicated relationship between athletics and academics at UNC, and propose 
recommendations for its management. We believe that these recommendations will help the 
University to assure no repetition of the circumstances that prompted the appointment of this 
subcommittee. We also remain confident that the University administration is committed to 
addressing the issues arising from its goals of ensuring excellence in 28 Division I athletic 
programs and its academic mission. 

I. Subcommittee Charge 
Following release of the Report on Independent Studies in the College directed by Senior 

Associate Dean for Undergraduate Education Bobbi Owen, and the Report on the African and 
Afro-American Studies Department by Senior Associate Deans Jonathan Hartlyn and Bill 
Andrews, a number of faculty communicated their concerns to the FEC that these reports did not 



fully explore all relevant issues. The FEC contemplated how to respond to concerns that more 
investigation might be necessary. Chair of the Faculty Council Jan Boxill then communicated 
the following to the FEC: 

"After significant discussion about what action the FEC might take, and with the Chancellor’s 
encouragement, we have formed a subcommittee to look further into these matters. Consisting 
of Professors Steven Bachenheimer (Microbiology and Immunology), Michael Gerhardt (Law 
School), and Laurie Maffly-Kipp (Religious Studies), the subcommittee will be charged with 
three primary tasks. FEC will then consider additional steps. 

The subcommittee will: 
1. Review all reports relevant to this situation, including the review of courses in African 

and Afro-American Studies, the report on Independent Studies in the College, and the 
2011 review of the Academic Support Program for Student Athletes (ASPSA), and meet 
with the authors of those reports to discuss their processes and findings. Review other 
relevant materials and summarize and characterize the work that has already been done, 
including new procedures or policies already put in place. 

2. Based upon this review and taking into account questions you and others have raised, 
identify questions or gaps in knowledge that remain regarding events, systems, practices, 
or structures that might have allowed or facilitated the troubling breaches of academic 
integrity. The committee should focus in particular on those matters that have not been 
sufficiently addressed by procedures and policies already put into place. 

3. Create a plan for next steps. The subcommittee will consider what is necessary and 
feasible to investigate further in order to respond to the unanswered questions; and will 
make recommendations for other actions that need to be taken to reassure faculty and our 
community that we fully understand the problem, and that appropriate safeguards are 
already or will be put in place to ensure the integrity of our academic offering to students 
and our academic standards going forward." 

II. Subcommittee Procedure 
Between May 2t and June 26, 2012, the special sub-committee met with thirty-one 

individuals from across the university, including the authors of the reports, the Chancellor, the 
dean of the college of arts and sciences, the dean of the summer school, the director of athletics, 
the head football coach, a variety of faculty, and advisors in both the Loudermilk Center and 
Steele Building. Here is a complete list of our interviews: 

Holden Thorp~Chancellor 
Karen Gil (Psychology)--Dean of the College of Arts and Sciences 
Bill Andrews (English and Comparative Literature, Senior Assoc. Dean-Fine Arts and 
Humanities), Jonathan Hartlyn (Political Science, Senior Associate Dean-Soc. Sciences) 
Bobbi Owen--(Dramatic Art) Senior Associate Dean for Undergraduate Education 
Harold Woodard--Assoc. Dean and Director of the Center for Student Success and Academic 
Counseling (CSSAC) 
Jan Yopp---(Joumalism, Mass Communication.) Dean of the Summer School 
Larry Fedora--Head Football Coach, Corey Holliday--Assoc. Athletic Director, Football 
Bubba Cunningham--Director of Athletics 
John Blanchard-- Senior Associate Director of Athletics for Student-Athlete Services 
Robert Mercer--Director, Academic Support Program for Student Athletes (ASPSA) 
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Wally Richardson--Assoc. Director of ASPSA 
Jenn Townsend--Assoc. Director of ASPSA 
Brent Blanton--Associate Director of ASPSA 
Amy Herman--Associate Athletic Director for Compliance 
Joy Renner--(Allied Health Sciences), incoming chair of the Faculty Committee on Athletics 

(FAC) 
Lissa Broome (Law, Faculty Representative to the NCAA and the ACC) and Steve Reznick 

(Psychology, Assoc. Dean for First Year Seminars)~past chairs of the FAC 
Athletics Reform Group: 

Jay Smith (History), Perry Hall (African & Afro-American Studies), Lou Margolis (Maternal 
& Child Health), Andy Pen-in (Sociology), Richard Kramer (Sociology, Acad. Advising) 

Richard Southall--(Exercise and Sports Science) Director of the College Sport Research 
Institute 

Kenneth Janken--African & Afro-American Studies 
Black Caucus members: 

Larry Campbell (Chemistry), Reg Hildebrand (African & Afro-American Studies), Valerie 
Ashby (Chemistry), Deborah Strohman (Exercise and Sports Science) 

Steve Farmer--Director of Undergraduate Admissions 

III. Official Findings and Recommendations Prior to the Appointment of the 
Subcommittee 

Prior to the appointment of this subcommittee, the Hartlyn and Andrews (May 2, 2012) 
and Owen (April 10, 2012) reports identified and rectified problems that had allowed 
irregularities to occur in the College curriculum. They also made recommendations on how to 
avoid a repetition of the academic misconduct prompting the appointment of the subcommittee. 
The Academic Support Services for Student Athletes (ASPSA) report (September 1,2011) 
coincided with relocation of the ASPSA (https:iicssac.unc.eduiathletic-counseling-program) to 
the Center for Student-Athlete Excellence (the Loudermilk Center) and also took note of the 
uncovering in 2010 of agent-related activities and instances of academic misconduct involving 
members of the football team. That report made recommendations about improving program 
evaluation, staffing and services of the ASPSA. These reports and recommendations are 
summarized below. 

A. Official Reports: 
With respect to Independent Study (IS) Courses: 
¯ Guidelines have been developed to standardize terminology and administration across the 

college, including a standardized formal learning contract (contact time, hours, regular 
meeting schedule, review of IS by directors ofundergrad studies); the use of separately 
numbered sections for individual faculty members (for informational purposes); limits on 
the number of IS per faculty member per term (2 each); regular courses not taught as IS 
without unusual circumstances; special topics courses do not count as IS and cannot be 
offered more than twice; better articulation of a variety of course numbers to designate 
service learning, special topics, and other courses; and the development of minimum 
guidelines across the college for IS that must still adhere to basic guidelines for all 
undergraduate courses. 

In the case of improper courses in African and Afro-American Studies: 
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There was a clear finding that only the former chair Julius Nyang’oro and Deborah 
Crowder, a former staff member, had been involved in problems with courses in the 
department; with the appointment of a new chair, Eunice Sahle, departmental culture 
seems to have changed very much for the better, and a strong structure of governance has 
been put in place. Although the Hartlyn and Andrews Report stated that student-athletes 
had not received favorable treatment compared to others, it should be noted that 
information has subsequently come to light that at least one of the phantom summer 
school courses put on the books by the former chair had only football players and one 
former player enrolled in it. 

With respect to the ASPSA Report: 
¯ It was recommended that the Faculty Advisory Committee to the ASPSA1 be revitalized 

and more involved with issues related to academic support, that evaluation of athletes’ 
progress be conducted in coordination with the Faculty Athletics Committee (FAC, 

http:iifaccotm.unc, eduicommittees-2ielected-committeesiathletics-committeei), that 
ASPSA take a stronger role in the admissions process, and that the tutoring staffbe 
augmented and separated from mentoring functions. The Faculty Advisory Committee 
has since been revitalized, one more tutor has been hired, and the ASPSA has phased out 
the hiring of undergraduate tutors (except in certain circumstances). 

B. Additional measures that have been undertaken include the following: 
¯ The dean of the summer school has adopted policies and procedures from the Owen 

Report where appropriate, and now will remain in conversation with the dean of the 
college on course policies and continue to report directly to the provost. 

¯ Each senior associate dean has reviewed teaching assignments for all faculty members in 
the College over the three previous terms and the summer school. This review of 
teaching assignments will now occur regularly. 

° The Educational Policy Committee has initiated a study of university-wide policies for 
course syllabi. 

¯ The new head football coach and director of athletics have stated their commitment to 
prioritizing educational time for student-athletes. 

° The incoming chair of FAC, Joy Renner, has been meeting with a large number of 
faculty, administrators, and students across campus and will be proposing changes to 
FAC that will strengthen its effectiveness in serving as a liaison between the academic 
and athletic sides of campus. 

C. Additional Documents Reviewed by the Committee 

The advisory committee, consisting of tenure-track and fixed-term faculty, as well as some appropriate full-time 

professional staff (EPA non-faculty) members has been in p|ace since the late 1980s. Committee members are 
appointed by the Senior Associate Dean for Undergraduate Education to staggered terms. The current members are: 
Kim Abels, Writing Center (2011-2014); Kenneth Janken0 AFAM (2012-2015); Genna Rae McNeii, History (2011- 

2013); Abigail Panter, Psychology (2011-2014); Eileen Parsons, Education (2011-2014); Steve Reznick, 
Psychology, Chair (20! 1-2012); Chloe Russell, Academic. Advising Program (2011-2014); Sherry Salyer, EXSS 
(2011-2014); John D. Stephens, TAM, European Studies, Political Science (2011-2013); and Isaac Unah, Political 

Science (2012-2015), Organizational support is provided by the Director of ASPSA, Robert Mercer, who is an ex 
officio (non-voting) member. The ex officio (voting) members include: the Associate Dean and Director of the 

Center for Student Success and Academic Counseling (CSSAC), Harold Woodard; the Senior Associate Athletics 
Director for Student-Athlete Services, John Blanchard; the chair of the Faculty Athletics Committee, Joy Renner; 

and the Senior Associate Dean for Undergraduate Education, Bobbi Owen. 
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The subcommittee was provided with several documents describing athletics admissions. 
The first was prepared by the Advisory Committee on Undergraduate Admissions (December 
2005) that was chaired by Bernadette Gray-Little, then Dean of the College. It provides a 
framework for admission policies for student-athletes. The second outlines procedures used 
by the Subcommittee on Athletic Admissions in reviewing prospective student-athletes for 
admission and making recommendations to the Office of Undergraduate Admissions 
(January 2010). 

IV. Potential Gaps in Our Knowledge about Academic Misconduct on Campus, and Areas 
of Continuing Concern for the Faculty 

The subcommittee has identified four areas of continuing concern. We examine each of 
these in detail below. 

A. Advising and Counseling 
Repeatedly, all the subcommittee members have been struck by the potential confusion of 

roles of the academic counselors in the Loudermilk Center (a group that serves student-athletes 
and reports to the College through Associate Dean Harold Woodard, but whose salaries are paid 
by the Athletics Department) and the academic advisors in Steele Building. We heard multiple 
accounts of how the two groups are or should be related. From some, we heard that the main 
role of Loudermilk counselors is to ensure compliance with NCAA eligibility requirements and 
progress towards degrees. Others said that in practice, the relationship with student-athletes is 
much more complicated. The location of the Loudermilk Center, its convenient hours for 
athletes, and its much higher staff to student ratio make it difficult to imagine that athletes would 
feel encouraged to use Steele Building staff for their academic advising needs. Here are our 
main concerns about this system as it now functions: 

The last review of the Academic Support Program for Student Athletes (ASPSA Report) 
was headed up by Senior Associate Director John Blanchard and Dean Owen. Given the 
likelihood of overlap in advising and counseling activities, we have wondered whether 
the program would benefit from more active faculty involvement, as well as periodic 
reviews undertaken independent from Athletics. 
We believe that the huge difference in staffing of advising between Steele and 
Loudermilk makes it very difficult for Student-athletes to use the Steele advisers on a 
regular basis. The ratio of students to Steele Building advisors is over 500 to 1, about 
twice the national average (according to Dean Owen); thus it seems unlikely that every 
student can meet with an advisor every semester, and in any event only first year students 
are required to have an advisor sign off on their classes. We are concerned that this 
makes it nearly impossible for student-athletes to receive the personalized attention their 
complicated schedules demand, and that all students are unlikely to receive even a 
minimal level of assistance. 
Our interviews indicated that some student-athletes have complained in exit interviews 
about receiving conflicting advice from Steele advisors and Loudermilk counselors. We 
heard different accounts about who could actually sign off on student forms-or indeed, 
if any oversight after the first year is even required. We also learned that a student can 
have a Loudermilk counselor register him/her for classes--but the student has to sign off 
on it. 



¯ Robert Mercer, the director of the ASPSA, reports on advising issues to Dean Woodard 
of the College, but has an additional reporting line to John Blanchard in Athletics for 
issues related to reso!arces. Both Mercer and Blanchard are paid by the Athletics 
Department. This reporting system is ambiguous, lacks clarity, and is likely not to be 
very productive. 

¯ While there are several liaisons between Steele and Loudermilk (including Barbara 
Lucido, the Steele advisor who attends Mercer’s staffmeetings), we believe that the 
structure itself lends a perception of equality to the enterprises that may not be desirable 
or work in the best academic interests of athletes. 

¯ We received mixed reports about the usefulness and adequacy of the recently introduced 
online degree auditing and registration systems (it should be noted that these systems 
have not been fully implemented and have not yet reached their projected potential). For 
some counselors, by their own reports, paper forms are still the medium of choice. We 
also learned that the online registration system is cumbersome and difficult for students 
to navigate. There also appears to be some confusion by counselors as to whether 
summer school courses are a regular part of the worksheet for Steele Building advisors. 

° The FAC only receives statistics on academic progress about student-athletes from the 
Athletics Department, if at all (sometimes the presence of media prevents this exchange); 
and they have no direct access to this information. In addition, they do not conduct exit 
interviews without a representative from Athletics being present. 

Why are these issues surrounding the advising system so important? Because theypoint to 
the place with the most potential to exploit structural weaknesses in the academic careers of 
student-athletes. Currently everyone in the university community works in a system of 
competing demands on these students, and therefore we should not be surprised that some 
people, often with the best of intentions, find ways to exploit the ambiguities. Here are examples 
from recent events that we believe bear this out: 

¯ Although we may never know for certain, it was our impression from multiple interviews 
that a department staff member managed to use the system to help players by directing 
them to enroll in courses in the African and Afro-American Studies Department that 
turned out to be aberrant or irregularly taught. We were told that athletes claimed they 
had been sent to Julius Nyang’oro by the ASPSA. This raises the question of whether 
they Could also have been sent to other departments by Loudermilk counselors. 

¯ It seems likely that someone in the African and Afro-American Studies Department 
called athletics counselors (who are professionally trained and hired by the College of 
Arts and Sciences) to tell them that certain courses would be available; it is less clear 
whether staff at the Loudermilk Center actually contacted departments to ask about the 
availability of classes (e.g., Nyang’oro’s Summer School class). While we do not know 
exactly what transpired, clearly there is considerable uncertainty in the relationship 
between academic departments and athletic counselors. Further, athletic counselors have 
been discouraged from contacting faculty or questioning decisions about pedagogy. For 
example, in 2002 Robert Mercer and John Blanchard met with the FAC to discuss the 
teaching of IS courses,, and were told that faculty members have great latitude to teach 
courses as they see fit. Counselors, then, concluded that it is not their responsibility to 
question decisions made within academic units about specific courses. In practice, 
athletic counselors are left in a difficult position with less than complete knowledge or 
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authority about the specific requirements for courses. We believe that this leaves too 
much of the burden for the selection of classes and knowledge about courses on 
individual student-athletes. 

B. Departmental Supervision and Faculty Conduct 
The reports on Independent Study Courses and on African and Afro-American Studies 

suggested reforms that will make it more difficult for some of the recent aberrations to be 
repeated. That said, we are under no illusions that any set of rules and regulations can 
completely prevent the exploitation of a system that depends, in large measure, on the good will 
and responsible conduct of faculty members in a wide range of disciplines. Instead, we think the 
better approach is not simply to fill bureaucratic holes but to address the problems systemically, 
and to recognize that they are intrinsically and perhaps inevitably linked to the coexistence of a 
variety of academic cultures with a commitment to high-level athletics.. 

Looked at broadly, then, we see the need for closer interaction and better communication 
between faculty and other parts of campus. Faculty must better grasp the particular challenges 
faced by various types of students (not just student-athletes, but also students with other sorts of 
circumstances that make the everyday navigation of a large university difficult), and they must 
be given greater say in the decisions regarding admission and advising of those students once 
they have matriculated. 

C. A Campus with Two Cultures 
One might expect that the goal of the Athletics Department in mounting successful athletic 

teams, and that of the faculty in carrying out the educational mission of the University, can give 
rise to "Two Cultures" that work at cross-purposes. However, our interviews with AD 
Cunningham, head coach Fedora and members of the ASPSA staff revealed a well-articulated 
appreciation of the demands of the cultures of athletics and academics that have to be 
internalized by our student-athletes. From faculty members, this understanding seemed less 
evident. To our dismay there is increased distrust between ASPSA staff and faculty, especially 
since the revelations of academic misconduct. We heard from several staff members in Athletic 
Advising that they had been cautioned not to contact faculty to discuss course offerings for fear 
of being seen as trying to influence faculty with regard to student enrollment and pedagogy, and 
to let all communication run only through the associate directors at the Loudermilk Center. 
Conversely, some faculty reportedly are openly disapproving of having any student-athletes 
enroll in their Courses; many more faculty have little knowledge of how the Athletics Department 
is run, and have no contact with either counselors or coaches. From the student-athlete 
perspective, a highly structured schedule and more specialized support systems in the 
Loudermilk Center leave them with few active incentives to join in the academic life of their 
fellow students on campus. Some specific observations include: 

To the subcommittee, the conflicts and gaps created by the two cultures does not seem to 
be so acute between student-athletes in general and others on campus, but principally 
between men’s football and basketball players and other students. This is, in a sense, not 
a problem with athletics per se, but with particular revenue sports. Because of the size of 
the team, the football program presents the most obvious point of continuing concern: 
this is where one finds the largest gaps with other students in terms of time spent on 
academics, academic preparation, and the ability to integrate into the life of the campus. 
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The new AD and head football coach have expressed a desire to have informal faculty 
counselors. This is an important step toward ensuring that more interaction occurs 
between faculty and athletics. At this point, we do not know how their interlocutors will 
be chosen. We hope that this would include many faculty who are not invested in certain 
outcomes but who are willing to learn about the unique problems of students who 
participate in Division I athletics. We are also unsure how all coaches’ continuing or 
heightened commitment to the educational experiences of their athletes can be monitored. 
It is critical that communication across different parts of the university be encouraged and 
the obvious barriers to such communication lessened. 

The guidelines and procedures set in place by the Office of Undergraduate Admissions 
guarantees 140 recurring recommendations (recruiting slots) to the Athletics Department, of 
which no more than 25 ("committee cases") may fall below a threshold that requires review of 
their credentials and circumstances by a subcommittee of the Advisory Committee on 
Undergraduate Admissions (http:/ifaccoun.unc.eduicommittees-2iappointed- " 
committees/undergraduate-admissions-committee/). The number of committee cases has 
declined since the adoption of the 2005 framework for admissions. Over the past six years the 
number of committee cases has been distributed among 5 or 6 programs and fluctuated between 
14 and 21 in number, though the majority in each year involved potential recruits by football, 
and men’s and women’s basketball. The Athletics Department each year receives an additional 
20 incentive recommendations for students "who would significantly improve the average 
academic profile of our recruited athletes", and review of these applications would take the same 
form that all applicants to UNC would receive. The 2010 Report of the Advisory Committee on 
Undergraduate Admissions lays out very clearly the. procedures to be used by the Athletics 
Department in presenting recurring and incentive recommendations. 

According to Stephen Farmer, his office and the Athletics Department have increased 
efforts to discourage teams from presenting candidates that represent exceptionally high risks in 
terms of their ability to succeed academically at UNC. There is evidence that these efforts are 
working. In addition his office is accumulating data on the academic performance of admitted 
students so that looking forward, they will have an improved basis for assessing and managing 
risk. 

We have identified several issues based on our review of athlete admissions: 

While the number of"committee cases" is trending downward, it is unclear whether the 
caliber of students filling the other 120 or so recurring recommendation slots is 
improving or declining. In addition it is not clear what oversight rnechanisms are in place 
that might alter the distribution of recurring slots to reward academic success among the 
various teams. 
While the overall quality of undergraduate applications to UNC has gotten much better 
we are concerned that the profile of the "committee cases" has stayed about the same. 
This leads the subcommittee to conclude that there is a widening preparation gap between 
some groups of student-athletes and other matriculated students. 
The Office of Undergraduate Admissions receives and reviews recommendations from 
the subcommittee with regard to admitting students who come under the "committee 
case" procedures. It appears that Admissions can override decisions of the subcommittee, 
though a recommendation by the subcommittee has never been overruled since Farmer 
has been director. What criteria or influences would be used in such cases? 



D. Need for Institutional Transparency Regarding Athletics 
We were struck in general by the lack of sharing of information about athletics, athletic 

advising, and the relationship between athletics and academics, to various constituencies across 
the campus, including the faculty. The investigations that have akeady taken place are fine as far 
as they go, but they have had different, quite circumscribed charges and have been directed by 
the people with the most investment in particular areas. We also heard reports, although we were 
not informed directly, about several additional investigations within various units. Most 
recently, there appears to be another example of duplication of efforts with an investigation 
initiated by UNC System President Tom Ross and undertaken by the Board of Governors. The 
result is, on the one hand, a sense of over-investigation by those called in for continual 
questioning, and on the other hand, little sense that the faculty and administration as a whole 
have a clear grasp of the larger issues at stake. Indeed this sub-committee report may also be 
subject to such criticism. The piecemeal statements of the university in response to each new 
report ends up being imperfect, because none deals comprehensively with the larger issues, nor 
has the time been taken to confront constructively and proactively the systemic issues around 
athletics and academics. We believe two immediate concerns about faculty morale stem from 
this: 

These investigations have taken a major toll on morale in the Department of African and 
Afro-American Studies. Much collateral damage has been inflicted on faculty in that 
department who were not only entirely innocent of any wrongdoing, but also performing 
their duties with the high level of integrity we expect from our faculty. 
A substantial number of faculty have been left feeling that they have no say in academic 
decisions taking place at the university, especially with regard to student-athletes. A 
significant number of our faculty are also concerned that revenue athletics are seriously 
compromising the academic mission of the university. They have expressed a desire for 
the following: 1) more explicit monitoring of athletics by faculty; 2) no oversight by 
athletic advising on courses; 3) a study of athletes’ course selections over a longer period 
(e.g., 10 years); and 4) a broader, systematic approach to addressing issues of athletes as 
students. Generally, they call for an external review of athletic advising, independent of 
the Athletic Department, as well as more forthright statements from the administration 
about the compromises made to host Division I athletics at UNC. 

V. Subcommittee Recommendations. 
We take as our guideline for making recommendations two documents: first, the mission 

statement of the university; and second, the list of principles compiled by the Athletics Reform 
Group, which we take to be a sound statement of principles, 

Mission Statement 
Our mission statement provides that, 

The University of North Carolina at Chapel Hill, the nation ’s first public university, serves 
North Carolina, the United States, and the world through teaching, research, and public 
service. We embrace an unwavering commitment to excellence as one of the world’s great 
research universities. 

Our mission is to serve as a center for research, scholarship, and creativity and to teach a 
diverse community of undergraduate, graduate, and professionat students to become the next 
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generation of leaders. Through the efforts of our exceptional faculty and staff and with 
generous support from North Carolina ’S citizens, we invest our knowledge and resources to 

enhance access to learning and to foster the success and prosperity of each rising 
generation. We also extend knowledge-based services and other resources of the University 
to the citizens of North Carolina and their institutions to enhance the quality of life for all 
people in the State. 

With Iux, libertas--light and liberty--as its founding principles, the University has charted a 
bold course of leading change to improve society and to help solve the worM’s greatest 
problems. 

We believe that in considering any action taken with respect to the admission of student-athletes, 
their advising, and ensuring that they have the meaningful opportunity to progress toward 
graduation at this University, this Mission Statement should always be kept in mind and never 
compromised. 

Athletics Reform Groul~ Statement of Principles: 
Institutional Openness. The University should confront openly the many conflicts created by 
its commitment to winning in the athletic arena. The University must commit itself to honest, 
open, regular conversation about the divergent imperatives, and competing values, that drive 
athletic and academic success. All data needed to understand the athletics department, and 
to address the issues raised by its operations, should be readily available. 

Educational Responsibility. The University should commit itself to providing a rigorous and 
meaningful education to every student. All students shouM be integrated fully into the life of 
the campus, and they should be well prepared for life after college. All students--those 
who participate in sports and those who do not--should be permitted and encouraged to take 
full advantage of the rich menu of educational opportunities available at UNC. 

Mission Consistency. Athletics must be integrated into the common enterprise of the 
University. Faculty committees and administration must be empowered to oversee athletics 

and ensure that it supports and remains in alignment with the University’s core missions. In 
times of hardship, the University must consistently work to preserve these core missions, 
even if such preservation comes at the expense of athletic success. 

With these principles in mind, we recommend the following: 

Advising and Counseling 
¯ Every student should have an academic advisor in Steele Building sign off on courses 

every semester. While we understand from Associate Dean Owen and others that this 
suggestion might be unrealistic, we believe that a full, candid discussion about the risks 
arising from the present student to advisor ratio would be extremely beneficial for our 
faculty, the administration, and our students. 

¯ The director of the Academic Support Program for Student Athletes should only be 
reporting to the associate dean and director of academic services in the College of Arts 
and Sciences. 

° There should be clearer lines of accountability for academic advisors and counselors. 
Academic advising should be done in Steele and okayed by Loudermilk counselors, not 
the other way around. These are both important units but they do not have identical 
functions at this University. 
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We encourage greater resources be put into both athletic counselors and academic 
advisors. 

There should be regular auditing of student registrations/transcripts. There must be, for 
example, regular monitoring of the clustering of student-athletes into particular majors 
and courses as well as any anomalies in data. There are many valid reasons why students 
might cluster in courses or majors, but academic deans need to ensure that there are 
legitimate reasons for any patterns found. We are not sure that Tar Heel Tracker 
presently provides an adequate system for auditing students’ general progress towards 
meeting the requirements for graduation. 

B. Departmental Supervision and Faculty Conduct 
¯ There should be regutar oversight of department chairs’ teaching activities (including 

summer school), as well as auditing of all teaching loads across CCO, summer school, 
and the regular academic year. Deans should share data on clustering of any kind and be 
in touch regularly. 

¯ There is an obvious need to reframe the problem of Nyang’oro’s misconduct as an 
administrative problem--not an issue of the entire department. The University needs to 
vocally offer full and consistent support to that department. 

° There should be a widely publicized set of criteria for evaluating the performance of 
department chairs.. This is an area where it would be useful to see what best practices can 
be adopted here. 

° To improve communication and increase transparency, we propose regular publication of 
status reports to the faculty detailing progress on implementation of all recommendations. 

C. A Campus with Two Cultures 
° The ASPSA’s FAC members need independent access to course enrollment and grade 

stats on student-athletes; currently the committee is more advisory, but perhaps we need 
to change the charge to make it more of a watchdog. We have been encouraged to learn 
that incoming FAC chair Joy Rennet is seeking changes in the organization of the 
committee to better reflect its role in oversight of student-athletes and in its advisory 
capacity to the Chancellor. For example, while the FAC does an exit survey, someone 
from the Athletics Department is always present, diminishing the value of these surveys. 
The Committee’s charge is voluminous and unrealistically all encompassing with regard 
to the campus intercollegiate athletics program. We encourage the committee to better 
target its efforts, to issues related to the academic experience of student-athletes. 

¯ We propose that a partnership between the Department of Athletics and the College be 
established to took for ways of integrating athletes into campus life "beyond the game." 

¯ A closer partnership between faculty andofficials within the Athletic Department would 
facilitate opportunities to talk privately and not in the press. One salutary outcome would 
be an increased focus on what is going right with student-athletes and not just what is 
going wrong. 

¯ We also encourage the academic advising program in the College to better publicize the 
fact that certain programs seated in the Loudermilk Center, e.g. supplemental instruction, 
are available for all undergraduate students, and that these programs be enumerated on 
the ASPSA Web page. 



We encourage the FAC to form a partnership with AD Cunningham to seek some 
transparent assurance that all team coaches are adhering to the idea of promoting the 
educational aspirations of student-athletes. 

We encourage the Office of Undergraduate Admissions to develop clear guidelines and 
rationales for reversing decisions of the subcommittee with regard to admission of 
students considered under the "committee case" procedures. 

D. Need for Institutional Transparency Regarding Athletics 
We believe that the cumulative effect of the proliferation of committees with limited charges 

to examine discrete areas of institutional governance has been more confusing than clarifying, 
and that their conclusions and recommendations will be viewed at best as not comprehensive and 
at worst self-serving. Further, the repeated revelations in area newspapers of information not 
previously or clearly reported in the University’s official statements and reports on academic 
fraud involving athletes on campus undermine the University’s assurances of the 
comprehensiveness of these reports. We believe that the best and most credible approach is for 
the Chancellor to commission an outside entity or commission to examine the state of academics 
and athletics at Carolina. We recommend the appointment of an independent panel, composed of 
individuals outside the university with experience in higher education administration that will be 
charged with the task of looking broadly at athletics and academics. It is our hope that such a 
panel of distinguished experts will both highlight what we are doing right and identify areas of 
deficiencies in organization and procedure, point to best practices that can be brought to bear on 
these deficiencies, encourage buy-in by all parts of the University community in solutions, and 
create a path forward towards implementation. 

We believe the following questions could usefully be addressed by an outside commission: 

Is it possible to mount competitive teams that meet most of our educational expectations 
for student-athletes? Being in a NCAA Division I school entails certain kinds of 
compromises to successfully meld academics and athletics. This does not make us 
unique as an institution; every school faces this. The tremendous majority of Division I 
athletes never go pro, so how do we approach our responsibilities to care about them both 
as students and members of society following their collegiate athletic careers. 
What is the goal of admitting student-athletes to UNC? Is it to ensure they have a 50% 
chance to graduate? To make sure that no One fails? Precise goals have not been 
clarified. What would it mean during the recruiting and admission phases to do this 
right? 
Is it reasonable to expect that student-athletes not cluster in courses and majors? Why or 
why not? Is clustering an inherently a bad thing? If not, in what cases is it suspect? 
How can we encourage student-athletes to look broadly at options for majors? How can 
coaches, academic counselors, academic advisors and the faculty participate in this goal? 
Why is there a separate center for support of athletes? We are aware that other schools 
do not follow this scheme. What are the risks of continuing this scheme? Does it 
structuraliy segregate athletes even further? Is it inherently confusing to have advisors, 
academic counselors, and learning specialists in various locations, reporting to different 
people? Despite the construction of an impressive center for academic support for 
student-athletes, are resources housed in the Loudermilk Center under staffed and under 
funded? 
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How can we affirmatively integrate student-athletes into the broader undergraduate 
academic culture? What would it take to provide national leadership on this issue? What 
can the faculty actually do to achieve this goal, and how can they be better equipped to 
aid in the education of all students? 
NCAA rules have real unintended consequences in the choice of a major, and in steering 
student-athletes to a narrower range of electives than their non-student athlete peers. 
What will be required in order to have honest conversations about these tradeoffs and 
how they affect the academic culture of the university? 

Conclusion 
The purpose of this Report is not to find fault with, or criticize, any of the officials who 

have investigated the academic misconduct that has troubted this campus for more than a 
year. Instead, we wish to focus attention on several issues that we believe still confront the 
University pertaining to the complicated relationship between our commitment to excellence in 
28 Division I athletic programs and our standing as one of the nation’s premier academic 
institutions. No doubt, grappling with these issues will not be easy. But, we believe that the 
University should at the very least give more careful consideration to best practices at peer 
institutions addressing similar issues and, based on that analysis, devise significant steps to fulfill 
the University’s .commitments in athletics and to protect its academic mission. 

Respectfully submitted, 
Steven Bachenheimer (Microbiology and Immunology) 
Michael Gerhardt (Law) 
Laurie F. Maffly-Kipp (Religious Studies) 
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Academic Support Program for Student-Athletes (ASPSA) 

The University of North Carolina at Chapel Hill 
Planning Process 

September 1,2011 

During the 2010-2011 academic year, a strategic planning process for the Academic Support Program for 
Student-Athletes (ASPSA) was led by John Blanchard, Senior Associate Athletics Director for Student-Athlete 
Services and Bobbi Owen, Senior Associate Dean of Undergraduate Education in the College of Arts and 
Sciences and the Michael R. McVaugh Distinguished Professor of Dramatic Art. The relocation of ASPSA 
scheduled for August 2011 into a new 30,000-square-foot, state-of-the-art Center for Student-Athlete 
Excellence where student-athletes will have access to the space, technology, and support needed to excel in 
Carolina’ s increasingly competitive academic environment, was the prime motivator for undertaking a planning 
process. In addition, the July 2010 NCAA investigation into agent-related activities of several student-athletes 
on the football team was expanded in August 2010 to include an investigation into alleged academic 
misconduct. This alleged misconduct involved student-athletes on the football team as well as a tutor/mentor 
employed at one time in the ASPSA making an assessment of the program, focusing on its mission, staff, and 
resources including space and budget even more timely. 

The committee (see Appendix A) met on November 5 and December 3, 2010, and February 15, March 1, March 
29, and April 19, 2011. Two sub-groups also met: Eileen Parsons led a group focused on support services and 
Harold Woodard led one focused on staffing patterns in this and similar programs. In addition, 

consulted with fellow student-athletes and shared information she received from 
them with the group. The notes and draft reports from each of these areas may prove useful as implementation 
of recommendations by the planning committee is considered and explored in more depth. 

Student-athletes play an important role in the University, but the time demands of participating in athletics and 
representing the University are significant. The University has both a responsibility and an obligation to 
provide student-athletes with access to high quality academic support services. In our discussions, we have 
recognized that there is wide variation in the academic backgrounds and preparation of student-athletes and that 
the services needed by them differ. Thus, one of our recommendations is that the ASPSA consider whether 
services should be delivered based on academic preparedness, rather than exclusively on a team-by-team basis. 
Some student-athletes require more attention than others and when that focus is needed may vary. 

The following recommendations are meant to include student-athletes who are well-prepared for college as well 
as those less well-prepared for college and to strengthen an already strong program staffed by professionals 
whose goal is academic success for every student-athlete at Carolina. Our goal in setting forth these 
recommendations is not to be too prescriptive, but rather to suggest areas where we believe beneficial changes 
could be made. In our view, ASPSA would benefit from the following: 

1. Develop and share the vision. Developing a vision for the academic development and success of all 
student-athletes that is shared by ASPSA staff, team coaches, the Department of Athletics, and student- 
athletes, among others; 

2. Collaborate with other units serving undergraduates. Actively participating in the University’s 
network of academic support services to supplement what can be provided within ASPSA; 

3. Revitalize the Faculty Advisory Committee. Utilizing the ASPSA advisory committee which should 
be revitalized with a commitment to systematic and on-going program evaluation and assessment, 
serving as a sounding board for programming, and providing advice on day-to-day issues as well as 
long-term planning; 



4. Increase the ASPSA Staff. Increasing the size of the current staff and considering the unit structure to 
be consistent with University guidelines and to more effectively support the academic development and 
success of student-athletes at all levels including special admission cases and services for those student- 
athletes who find themselves on academic probation or below some other academic performance 
threshold; developing a new approach to coordinating and supervising tutoring and mentoring; 

5. Conduct a Program of Assessment and Evaluation. Developing and conducting annual assessments 
of all programming provided to student-athletes in coordination with the ASPSA Faculty Advisory 
Committee; 

6. Review Admissions. Clarifying and strengthening the role of the ASPSA in the admission of student- 
athletes as well as the relationship between ASPSA and coaches during the recruiting process. 

Recommendations 

Develop and share the vision. Developing a clear and shared vision for the academic development and 
success of all student-athletes irrespective of sport is important. Degree completion, development of 
academic skills, attainment of learning goals, and the realization of each student’s academic potential is 
the University’s goal for each student-athlete. A shared vision for the academic development and 
success of all student-athletes involves a commitment by all parties in the University community, 
including faculty, staff, administrators, coaches, family members, fellow students, advisors and 
counselors, ASPSA personnel, and even fans. 

Academic success for student-athletes must continue to reflect Carolina’s tradition of excellence 
(including but not limited to retention and graduation) when student-athletes are studying for class as 
well as when they are on the field. Coaches and members of ASPSA’s professional staff should have 
the same definition of academic success and recognize that it may be necessary at some specific times 
for some individual student-athletes to be in training for classroom purposes instead of for their sport. 
Put another way, in appropriate cases ASPSA-sponsored academic activities may be required, even if 
they occasionally interfere with athletic-related activities. Coaches and ASPSA staff must be partners 
in this effort and reach mutually agreeable decisions. In rare circumstances when this does not occur, 
the Senior Associate Dean for Undergraduate Education and the Senior Associate Athletics Director for 
Student-Athlete Services will be involved. 

This shared vision will be articulated in a policy that informs academic expectations and subsequent 
decisions with respect to student-athletes. For example, some athletic departments in other research 
universities have instituted a point system. If student-athletes accumulate a certain number of points for 
actions that undermine their academic progress (e.g., missed tutoring session, failing grades on 
assignments) then time is made available in student-athletes’ schedules for them to rebound 
academically before such actions lead to undesirable academic statuses (e.g., academic probation). 

A shared vision for the academic development and success of student-athletes might also involve the 
development of a completion-to-degree plan but also an individualized academic development plan that 
evolves with the student-athlete’s progress. A formal developmental plan could be created by 
generating semester, monthly, and weekly calendars to help student-athletes manage and monitor 
academic workloads over the course of four (or more) years. Working with their academic advocate - 
their ASPSA academic counselor - who has adequate authority to negotiate with their coaches what is in 
their best academic interests, the academic success of student-athletes could be enhanced. 



Collaborate with other units serving undergraduates. The ASPSA should utilize University services 
when and where possible to create a system or network of academic support services that could 
supplement services provided by ASPSA. The University has numerous offices and programs that 
provide academic assistance and support including the Writing Center, Disabilities Services, the 
Learning Center and its Academic Success Program for Students with LD/ADHD, an Academic 
Advising Program, the North Carolina Health Careers Access Program, the Carolina Center for Public 
Service, and University Career Services, among many others. 

When time allows, student-athletes should avail themselves of the numerous opportunities provided to 
all students. The professional staff of ASPSA should be actively engaged with these offices and centers 

to supplement what can be provided within ASPSA. The demands placed on student-athletes make 
access to these other programs difficult, but changes could be made to help student-athletes become 
even more effectively integrated into the University environment. 

a. The Summer Bridge Program could be explored for ways in which it might be adjusted so 
matriculating student-athletes from small and/or rural communities in North Carolina could 
benefit from it during the summer before their first year. 

b. The SCORES program for football student-athletes is conducted during the second summer 
session for first-year students. The ASPSA and the Office of Student-Athlete Development 
could collaborate on ways to focus the program more on academic skills, rather than on life 

skills. 
c. The ASPSA, coaches, and the Department of Athletics should embrace the importance of 

student-athletes participating in other University programs for undergraduate students, such as 
undergraduate research and international experiences, which are part of the Carolina culture. 
The participation of student-athletes in these experiences should be tracked and publicly 
celebrated. In so much as it is possible, the University commitment to having undergraduates 
participate in First Year Seminars, undergraduate research, international activities, experiential 
education, service learning opportunities, etc. should extend to student-athletes. 

d. The Office of Disability Services, the Academic Success Program for Students with LD and 
ADHD (housed in the Learning Center), and the ASPSA staff should work together with student- 

athletes to develop creative ways for them to advocate for themselves when a documented 
disability provides them with access to the services mandated under federal law. 

e. The professional staff members of the ASPSA are not academic advisors by job description or 
training which means that making use of the Academic Advising Program on a regular basis is 
critical. As with all undergraduate students at Carolina, the primary academic advisor in Steele 
Building is assigned based on intended major, along with secondary advisors (in their major 
departments, for their minors and related activities). The professional staff in the ASPSA has 
related responsibilities to document academic progress for NCAA compliance purposes, but this 
responsibility is distinct from that provided by the primary academic advisor. 

f. The ASPSA staff and coaches should encourage student-athletes to take full advantage of other 
programming provided by the Department of Athletics (for example, the Carolina Leadership 
Academy, Career Development, Life Skills Seminars, and compliance activities). 

Revitalize the Faculty Advisory Committee. There has been a faculty advisory committee for the 
ASP SA since the late 1980s which has been an important resource for the professional staff in the 
program. In recent years, it has met less often and new members have not been appointed when 
departures have occurred. A vigorous advisory committee, consisting of tenure-track and fixed-term 
faculty, as well as some appropriate full-time professional staff (EPA non-faculty) members would be a 
useful asset. The committee meetings should be posted and open as is the case for all other University 



committees. Some members of this review committee have indicated a willingness to participate on an 
advisory committee and it would be helpful to have them help guide the implementation of the 
recommendations in this report. 

Committee members should be appointed by the Senior Associate Dean for Undergraduate Education to 
staggered terms. Organizational support should be provided by the Director of ASPSA who would be 
an ex officio (voting) member. The Associate Dean and Director of the Center for Student Success and 
Academic Counseling (CSSAC) and the Senior Associate Athletics Director for Student-Athlete 
Services would also be ex officio (voting) members, as would the chair of the Faculty Athletics 
Committee. The advisory committee should define its role and expectations and hold meetings on a 
regular basis (perhaps twice a semester and once each summer for a total of five times each year). This 
format would be consistent with other advisory committees at Carolina. 

Among the items the advisory committee could consider would be ways to address the impact of 
curricular changes for undergraduates such as ENGL 105 which will be implemented in Fall 2012, 
academic standards (for example, the impact of probation on student-athletes), and the mechanisms for 
program evaluation and assessment. 

Increase ASPSA Staff. It is necessary to increase the staff size in ASPSA and consider its 
organizational structure. The ASPSA is staffed with dedicated and accomplished professionals. Their 
schedules require that they rotate through study hall on nights and weekends. They are accountable to 
numerous constituencies: coaches, the public, faculty, staff, students, current student-athletes and 
recruits. They must also maintain a professional distance from the student-athletes they serve. 
Assigning Academic Counselors team-by-team has advantages but may also lead to duplicative services 
and complex reporting lines. It is clear, however, that coaches for each team need a reliable and 
consistent contact within ASPSA. This tension should be addressed in the light of the recent Bain report 
(now embodied in Carolina Counts) about efficient business processes that resulted in recommendations 
concerning spans and layers necessitating restructuring in many offices across campus to meet the 
recommendation of having 4-7 direct reports per supervisor. 

In the context of ASPSA restructuring and redefining position descriptions, this approach might suggest 
a reallocation of staff resources based on the support needs of the students. Some student-athletes are 
admitted to the University with academic deficiencies (for example reading level, writing experience, 
and computational skills) putting them at a disadvantage in classroom settings with other enrolled 
students at Carolina where the average academic credentials have improved dramatically in the past 10 
years. It is an injustice to these matriculated student-athletes if they are not provided with skilled 
professionals to help mitigate these disadvantages. The academic support services provided to those 
students most in need should become more specialized and use the more varied approaches that have 
been shown to be effective in facilitating student learning. The ASPSA staff should include 
Reading/Writing/Learning specialists who can assist with the development of cognitive skills. 

National standards suggest that a ratio of 1 to 25 is the appropriate case-load for students who need the 
most academic support. Therefore, to appropriately address the needs of the 100-125 current student- 
athletes who fall into this high-need category, it is necessary to have 4 to 5 full-time professionals 
working in this area. There are some members of the ASPSA staff who are already working with this 
group of students, but there are not 4 full-time professionals devoted to these students. Although it may 
be necessary to phase in new specialized personnel over time, at least one full-time professional should 
be hired as soon as possible. Part-time staff may also be useful in this area. The associated costs may be 



offset in part by using clerical support personnel for functions such as textbook and computer 
distribution, where appropriate and where advanced degrees are not required. 

Professional staff members also need to participate in professional development activities as much as 
possible, to stay current with developments in their profession and for personal growth as well. Some 
of this can occur on campus and some professional development would be on a regional and/or national 

level. 

In addition, the reliance on tutors for access to content-specific course material necessitates hiring a full- 
time tutor coordinator who is responsible for recruiting, hiring, training, supervising, and evaluating 
tutors. In addition, the full-time tutor coordinator could help with access to the array of services 
available throughout the University and conduct exit interviews when tutors leave the program to ensure 
continuing compliance with NCAA regulations. All full-time staff would continue to rotate through the 
hours of study hall with some night and weekend presence (and perhaps travel with teams) expected. 
Permissible assistance by tutors on subject matter learning, test preparation, and assistance with writing 
assignments should be clearly outlined and consistent with UNC-Chapel Hill and NCAA standards. 
Any disagreement over what constitutes academic fraud should not result in jeopardizing student- 
athletes’ athletic eligibility so this is an area worthy of considerable attention. 

a. Tutors. Tutors should be people with relevant academic experience, such as graduate students, 
retired University faculty, and/or current and former public school teachers who would undergo 
consistent professional development. These skilled, knowledgeable, and experienced 
individuals would employ a variety of methods in one-on-one sessions, small groups, and 
whole-group instruction as well as offer targeted academic programming during summer months 
and during breaks. The exhaustive training and supervision needed suggests that tutors who can 
work more than 8 or 10 hours per week provide distinct advantages. Hiring tutors with 
considerable background in the science of learning as well as content knowledge would also 
increase the expertise necessary to work effectively with student-athletes at all stages of their 
development. This strategy might have an impact on the number of undergraduate students 
serving as tutors. The tutor coordinator should be in the best position to identify tutors making 
effective use of the budget allocated for this purpose. In addition, the annual assessment and 
evaluation process should help guide these decisions. Tutors should be hired across sports using 
their content expertise wherever needed. It may be appropriate to hire both subj ect-matter tutors 
as well as writing tutors. The tutors who assist student-athletes with writing assignments should 
receive essentially the same training as the staff of the Writing Center. Appropriate ASPSA 
staff can implement the Writing Center tutor training model which the Writing Center will 
provide. 

b. Mentors. Mentors assist with the development of study and time-management skills. The 
current program, which uses primarily undergraduate Education maj ors as mentors should be 
redesigned. It may be more appropriate to use graduate students, part-time staff, and others (for 
example retired faculty and staff) in this role than undergraduates. During the program’s 
redesign, it is appropriate to consider whether these mentors should also engage in subj ect 
matter tutoring and provide writing assistance. Until a new format can be designed and 
implemented, many of the services provided by mentors could be absorbed by the full-time 
ASPSA staff, by tutors, and by the Reading/Writing/Learning specialists. Redesigning this 
program may also be an appropriate task for a new tutor coordinator to undertake. 

4. Conduct a Program of Assessment and Evaluation. As with all units at the University, following the 
guidance of its major accreditation body, the Southern Association of Colleges and Schools (SACS), the 



ASPSA should incorporate a system of program evaluation into its operation in order to retain services 
that work and revise those that are less effective. At present, student-athlete eligibility, team and 
individual GPAs, the NCAA Academic Progress Rate, the NCAA’s Graduation Success Rate, and 
degree completion rates serve as indicators of ASPSA effectiveness. Though useful, these indicators are 
limited in providing information (e.g., program strengths, areas that need improvement) that will inform 
program decisions. Systematically collected data on program processes and outcomes are scarce 
making the establishment of a formal evaluation system useful. Such a system would include, but not 
be limited to, (a) documenting clear goals for student-athlete academic development, (b) articulating 
program operations with respect to these goals, (c) setting program benchmarks and criteria for success, 
(d) systematically collecting data on services, service delivery, and outcomes, (e) and the regular 
conduct of both formative (e.g., every two years) evaluations conducted by the professional staff of 
ASPSA and summative (e.g., every five years) by parties external to ASPSA. 

In addition, the accomplishments of student-athletes should be tracked and compared to the student 
body. Comparisons could be made concerning entering SAT, BE (by-examination credit based on AP 
or IB scores) credit, and class rank scores, as well as their progress toward graduation via GPA, 
retention and graduation rates, participation in Study Abroad and Undergraduate Research, etc. These 
benchmarks would be helpful when requesting additional staff members and for legitimate celebration 
of the success of Carolina’s student-athletes. 

Review Admissions. The ASPSA is not directly involved with the recruitment of student-athletes 
beyond informing recruits about ASPSA services during visits to the facilities (and similar activities 
such as hosting a faculty breakfast on recruiting weekends). The ASPSA is involved, however, on a 

day-to-day basis with student-athletes once they matriculate. Given this experience and expertise, 
ASPSA personnel can offer a valuable perspective on whether a student-athlete being recruited is 
capable of succeeding academically at Carolina- both to coaches and the Office of Undergraduate 
Admissions - and whether the University has the strategies and personnel in place to foster such 

success. 

To be effective, the role of the ASPSA in the admission of student-athletes should continue to be valued. 
The Director of the ASPSA currently advises both the faculty subcommittee on athletics admissions (a 
subcommittee of the Undergraduate Admissions Advisory Committee) and the Office of Undergraduate 
Admissions, which makes the final decision about all applicants. Partly as a result of this consultation 
the number of cases considered by the subcommittee and those approved by the Office of Undergraduate 
Admissions have declined over the last ten years. This consultative role is appropriate and the ASPSA 
is encouraged to continue to provide detailed and unbiased advice about the capacity of prospective 
student-athletes to succeed academically at the University. This advice should take into account the 
whole of the prospective student-athlete’s personal circumstances and educational profile, as well as the 
priority that his or her coaches will assign to academic pursuits and the capacity of ASPSA to provide 
appropriate support. 

Student-athletes play an important role in the University and deserve access to high quality academic support 
services regardless of their academic background and preparation. ASPSA provides valuable services to 
student-athletes and has the appropriate goal of academic success for every student-athlete at Carolina. This 
report provides a set of recommendations formed by a group of faculty, university and athletics administrators, 
academic support personnel and student-athletes to make the ASPSA even stronger and more effective in 
providing academic support to student-athletes. 



APPENDIX A 

Planning Group Roster 

¯ Kim Abels, Director of the Writing Center 
¯ 

¯ John Blanchard, Senior Associate Athletics Director for Student-Athlete Services (Co-chair) 
¯ Lissa Broome, Wachovia Professor of Banking Law in the School of Law, Faculty Athletics Representative to 

the NCAA and the ACC, ex-officio member of the Faculty Committee on Athletics, and ex officio member of the 

sub-committee on Athletics Admissions of the Undergraduate Admissions Advisory Committee 
¯ Glynis Cowell, Senior Lecturer, Department of Romance Languages, member of the Faculty Advisory Committee 

for ASPSA, and member of the Faculty Committee on Athletics 
¯ Lloyd Kramer, Chair and Professor, Department of History, faculty member at large 
¯ George Lensing, Professor, Department of English and Comparative Literature, member of the Faculty 

Committee on Athletics 
¯ Bill McDiarmid, Dean, School of Education, faculty member at large 
¯ Layna Mosley, Professor, Department of Political Science, faculty member at large 
¯ Peter Mucha, Chair and Professor, Department of Mathematics, faculty member at large 
¯ Bobbi Owen, Senior Associate Dean of Undergraduate Education in the College of Arts and Sciences and the 

Michael R. McVaugh Distinguished Professor of Dramatic Art, and chair of the Undergraduate Admissions 

Advisory Committee (Co-chair) 
¯ Eileen Parsons, Associate Professor, School of Education, member of the Faculty Committee on Athletics 
¯ Steve Reznick, Professor, Department of Psychology, Chair of the Faculty Committee on Athletics and member 

of the sub-committee on Athletics Admissions of the Undergraduate Admissions Advisory Committee 
¯ Deborah Stroman, Lecturer-advisor, Department of Exercise and Support Science, faculty member at large 
¯ Harold Woodard, Associate Dean and Director of the Center for Student Success and Academic Counseling 

(CSSAC) to whom the ASPSA director reports 

Ex Officio Members (Colleagues and Resources): 

¯ Brent Blanton, Associate Director of the ASPSA 
¯ Joe Breschi, Head Lacrosse Coach 
¯ Beth Bridger Associate Director of the ASPSA 
¯ Paula Goodman, Administrative Manager, Undergraduate Education 
¯ Susan Maloy, Assistant Athletics Director for Athletics Certification and Eligibility 
¯ Robert Mercer, Director of the ASPSA 



APPENDIX B 

ASPSA staff chart 
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Offke Manager 
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Director 
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Football 
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From: 

Sent: 

To: 

Subject: 

Attach: 

Beth Miller <bmille@uncaa.unc.edu> 

Wednesday, October 3, 2012 10:44 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Fwd: Missed class time 

TEXT.htm; MISSED CLASS POLICIES.xlsx 



From: 

Sent: 

To: 

Cc: 

Subject: 

Lewis, Faye T <flewis@email.unc.edu> 

Tuesday, November 20, 2012 4:23 PM 

Broome, Lissa L <lbroome@email.unc.edu>; Boxill, Jan <JMBOXILL@email.unc.edu> 

Lewis, Faye T <flewis@email.unc.edu>; Matson, Steve <smatson@bio.unc.edu> 

Confirming 11/28/2012 Breakfast with Candidate 

This is to confirm a breakfast meeting with.                candidate for the Director of Academic Support Program 

for Student-Athletes at 8:00 am on Wednesday, November 28 at the Carolina Crossroads at the Carolina Inn. 

Faye T. Lewis, CPS 

Executive Assistant to the Dean and Special Projects Coordinator 

The Graduate School ¯ The University of North Carolina at Chapel Hill 

214 Bynum Hall, CB# 4010, Chapel Hill, NC 27599-4010 

(919) 962-6311 ¯ flewis@email.unc.edu 

Visit us: gradschool.unc.edu 



From: 

Sent: 

To: 

Cc: 

Subject: 

Attach: 

Lewis, Faye T <flewis@email.unc.edu> 

Tuesday, December 11, 2012 10:17 AM 

Cunningham, Bubba <bubbac@email.unc.edu>; Owen, Bobbi A <owenbob@unc.edu>; 
Panter, A. T. <panter@ad.unc.edu>; Gil, Karen M <kgil@email.unc.edu>; Woodard, 
Harold <harold_woodard@unc.edu>; Rennet, Joy J <Joy_Renner@med.unc.edu>; Ille, 

Vince <ille@email.unc.edu>; Broome, Lissa L <lbroome@email.unc.edu>; Boxill, Jan 
<JMBOXILL@email.unc.edu>; Carney, Bruce William <bruce@unc.edu> 

Norton, Molly <mbnorton@email.unc.edu>; Goodman, Paula 
<pgoodman@email.unc.edu>; Richardson, Wally <wricha@email.unc.edu>; Cline, 

Alexis L <Alexis_Cline@unc.edu> 

Schedule for Director Candidate 

Documents.pdf.pdf 

Attached is the schedule for               who will be visiting our campus later this week. 

Please contact me with questions or concerns. 

Faye T. Lewis, CPS 
Executive Assistant to the Dean and Special Projects Coordinator 
The Graduate School ¯ The University of North Carolina at Chapel Hill 
214 gynum Hall, CB# 4010, Chapel Hill, NC 27599-4010 

(919) 962-6311 ¯ flew[s@ema[Lunc.edu 

Visit us: gradschool.unc.edu 



From: 

Sent: 

To: 

Subject: 

Attach: 

Cunningham, Bubba <bubbac@email.unc.edu> 

Friday, May 31, 2013 4:38 PM 

Broome, Lissa L <lbroome@email.unc.edu>; Renner, Joy J 
<Joy_Renner@med.unc.edu> 

Fwd: GSR Draft and Supporting Spreadsheet 

1213 GSR Binder.pdf; ATT00001.htm; gsr cohort2.xlsx; ATT00002.htm 

FYI. 

Bubba 

Sent from my iPhone 

Begin forwarded message: 

From: "Blanton, Brent S" <blanton@uncaa.unc.edu> 
To: "Cunningham, Bubba" <bubbac@email.unc.edu> 
Cc: "Norton, Molly" <mbnorton@email.unc.edu> 
Subject: GSR Draft and Supporting Spreadsheet 

Hi Bubba, 
I hope this email finds you well; I apologize I wasn’t able to get by this morning. Attached is the 
draft ready for submission along with the spreadsheet with the cohort and its outcomes. Look them 
over and let me know if you have any questions; I need to submit it by the end of tomorrow. 

I hope your travels go well and I’ll speak to you soon, 
Brent 

Brent Blanton 
Associate Director 
Academic Support Program for Student-Athletes 
Office of the Executive Vice Chancellor and Provost 
University of North Carolina, Chapel Hill 
(919) 962-9536 ofc ] (919) 962-8247 fax 

Loudermilk Center for Excellence 
344 Ridge Road, CB 3107 
Chapel Hill, NC 27599-3107 

CONFIDENTIALITY NOTICE: This e-mail message, including attachments, if any, is intended 
solely for the person or entity to which it is addressed and may contain confidential and/or 
privileged material. Any unauthorized review, use, disclosure or distribution is prohibited. If you 
are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the 
original message. 

Email correspondence to and from this address may be subject to the North Carolina Public 
Records law and may be disclosed to third parties by an authorized state official (NCGS. ch. 132). 
Student educational records are subject to FERPA. 



Fl’om: 

Sent: 

To: 

Subject: 

Jones, Holly <hjones@ncaa.org> 

Monday, June 3, 2013 10:59 AM 

NCAA Division I Academic Pertbrma~ce Program Public Recognition Announcement 

MEMORANDUM 

June 3, 2013 
TO: Chancellors/Presidents 

Directors of Athletics 

Senior Woman Administrators 

Faculty Athletics Representatives 

Senior Compliance Administrators 

ContErence Commissioners 

Collegiate Commissioners Association Compliance Administrators. 

FROM: Stacey Osburn 
Director of Public and Media Relations 

Binh T. Nguyen 

Associate Director of Academic and Membership Affafirs. 

of NCAA Division I Institutions 

SUBJECT: NCAA Division I Academic Performance Program Public Recognition Announcement. 

The NCAA national office will release the punic recognition announcement as part of the 2013 NCAA Division I Academic Performance Program (APP) at 11 a.m. 
Eastern time Wednesday, June 5. The announcement will be posted on the NCAA website and a press release providing additional information about the awards roll 

be dis~tfibuted to national media. The public recognition lists cm~ be found at the follomng link: 

http:/iwebl .ncaa.or~mapsii~,alam b~sw aprReco~rfiti~mAward~.isp 

To assist your preparation for your own press releases and public comments, we have provided fl~e lbllowing background inib~ation regarding fltis announcement. 

Please IEel t~ee to include this b~kground i~b~ation in your own press relea~s. 

Plea~ keep in mind that this info~afion should remain confi&ntial raN1 mlea~d by the NCAA Wednesday, June 5. 
~.~9.~.~..~..~.~.~.~.~.9~.,~9~g£~£~. 

Each year, the NCzL~ honors selected Division I spots teams by publicly iecognizing their latest mulfiyear NC~k Division I Academic Progress Rate (~R). This 

announcement is pa~ of the overall Division I acadelnic refo~ efibg m~d is intended to highlight teams that demonstrate a commitment to academic progress and 

letention of student-athletes by achieving the top APRs within their respective spoils. Specifically, these teams posted Inulfiyear APRs in the top 10 percent of all 
squads in each spot. This yeals release will again include recognition in the spo~ of football by subdivision (i.e., Football Bowl Subdivision and Football 

ChampionsNp Su~ivision). 

The APR provides a real-time look at a team’s academic success each semester by tracing the academic progress of each student-atNete on scholarship. The APR 

accounts for eligibiliD’, retention m~d graduation and provides a measure of each team’s ~a&mic ~ffommnce. 

Maltiyear APRs tbr all Division I spots ~ams, including the teams receiving pubfic recognition, roll be announced June 11. That announcement also will inclu& ~P 

penalties tbr low-peffo~ing teams, teams subject m g~stsea~n ineligibility and head coach APRs. As in ~st years, you roll be notified prior m this public release of 

scores, postseason ineligibility a~d ~nalfies. 

As you prepare tbr the release of fltis inib~ation to the media and public, the NCAA punic and media relations smffis avmlaNe m respond to meNa questions you 

may receive. Plebe contact or direct such iiNuifies to: 

Stacey Osbu~ public and media relations 

317/91%6129 

sosbum@ncaa.or~ 
In addition, please do not hesitate ~ contact the following staff mem~rs if you have any questions regarding the public recogNfion lists: 

Todd Petr, research Binh T. Nguyen 

317/917-6305 317/917-6613 

tpetl~f~nc~.org bnguyen(d~ncaa.otg 
Thm~k you tbr your cooperation in this matter and congratulations to fl~ose ~ams who soon will be recognized ~r top academic achievement among fl~eir peers. 

B~:~ 

This emaS~l and any attachments may contain NCAA confidential and privileged information. If you axe not the intended recipient, please not@ the sender immediately 

by retarn e~na~l, delete this message and destroy a~y copies. Any dissemination or use of this information by a person other than tile intended recipient is unauthorized 

and may be illegal. 



Sent: 

To: 

Subject: 

Sam Pardue <slpposc@ncsu.edu.; 

Tuesday, November 19, 2013 8:32 AM 

Caxolyn Ca]laban (cmc@virginia.edu); Elaine Wise (elaine.wi~@louis~ille.edu); Janie Hodge (hodge@clemson.edu); La~ Killough 

(lany@vt.edu); Broome, Lissa L <lbroome@email.unc.edu>; Martha Puta~l~ Plff) (putallaz@duke.edu); Ma~in P. Dawkins 

(mdawkin@miami.edu); Michael J. Was.Menko (mjwasyle@syr.edu); Pmnela Perrewe’ (pperrewe@cob.tgu.edu); Patricia Bellia 

(pbellia@nd.edu); Richard D Camfichael (cannicha@wfu.edu); Robert Taggaxt Jr. (robert.taggark~!bc.edu); Sue Ann Allen 

(sue.bidstrup@chbe.gatech.edu); Susan Albrecht (saa01@pitt.edu) 

Excused absences 

Good morning. I trust evewone is has had a good fall semester and 
looking forward to some "down" time during the holidays. 

I would like you to consider a couple of items that are campus 
specific. Please ask your sports medicine staffs what are their SOP for 
screening/evaluating and treating concussions. While we are not 
requiring conference wide policies to be adopted, it would be good to 
know how things are handled at each member institution. 

Secondly, my Associate Vice Provost asked if I would poll the ACC FARs 
in regards to how "officially" recognized excuses that impact class 
attendance are handled We have a number of instructors that do not 
provide an opportunity to take an exam either earlier or later ira SA 
were to miss a test as a result of athletic competition. To be fair 
the?" likely treat non-SA the same in that regard. Their remedy is to 
s~mply drop the lowest grade, in this case a zero ’]7his creates a 
hardship [’or some SA whose travel schedule may negatively impact their 
attendance on more than one occasion. The most frequently given reason 
is that offering multiple exams either increases cheating or creates 
additional work by- the instructor. I ~vould like to know how you deal 
with absences that result in missed exams. Are your SA given the 
opportunity for a re-test’.’ 

Thanks. See you in Charlotte. 

Samuel L. Pardue 
Associate Dean & Director, Academic Programs 
College of Agriculture and Life Sciences 
Faculty Athletic Representative 

NC State University 
Raleigh, NO’ 27695-7642 
919-515-2614 Voice 
919-515-5266 FAX 

"All electronic mail messages in connection with State business ~vhich are sent to or received by this account are subject to the NC Public Records Law and may be disclosed to third 
parties." 



From: 

Sent: 

To: 

Subject: 

Attach: 

Janie Hodge <HODGE@clemson.edu> 

Tuesday, November 19, 2013 9:37 AM 

Sam Pardue <slpposc@ncsu.edu~; Carolyn Callahan (cmc@virginia.edu); Elaine Wise (elame.wise@louisville.edu); Larry Killough 

(lany@vt.edu); Broome, Lissa L <lbroome@email.unc.edu>; Martha Puta]l~ Plff) (putaHaz@duke.edu); Maim P. Dawkins 

(mdawkin@miami.edu); Michael J. Wasylenko (mjwasyle@syr.edu); Pmnela Perrewe’ (pperrewe@cob.t~u.edu); Patricia Bellia 

(pbellia@nd.edu); Richard D Camfichael (cmmicha@wfu.edu); Robert Taggaxt Jr. (robert.taggarti~!bc.edu); Sue Ann Allen 

(sue.bidstrup@chbe.gatech.edu); Susan Albrecht (saa01@pitt.edu) 

I~E: Excused absences 

sportsmed concussion~protocol[ 1].pdf 

Hi Sam, 
have attached Clemson’s concussion protocol. In addition, Clemson requires SAs to sign a ]2~rm stating they have read the NCAA concussion fact sheet All the information is posted on 

Clemson’s Sports Medicine website 

As lk~r our officially recognized absences, they are at the discretion of the instructor We do have issues with some courses (eg. English) allowing only 3 absences across the semester, 
whether excused or unexcused. Thus we have student-athletes who caunot take the course during the competition semester. We have a statement regarding fair grading practices but 
faculty set the policy. 

"Course instructors must implement fair grading procedures and provide an opportunity to make up missed assigl~ents and examinations that does not unfairly penalize the student when 
an excused absence is accepted. Such make-up work shall be at the same level of difficul~ with the missed assignment or examination. Course instructors shall hold all students with 
excused absences to the same standard for making up missed assigl~ents or examinations. 

While course instructors should seek to make reasonable accormnodation for a student involved in Universi~-sponsored activities, students should understand that not cvery course can 
accommodate absences 
and that absences do not lessen the need to meet all course objectives. 

Course instructors may use reasonable academic penalties which reflect the importance of work missed because of unexcused absences. Course instructors ~vho penalize studcnts for 
unexcused absences must specie" attendance requirements related to grading in the course syllabus and must keep accurate attendance records. Course instructors are obligated to honor 
exceptions to the university attendance policy for students covered by the ADA, as verified through paperwork issued by Student Disability Services." 

See you soon[ 
Janie 

..... Original Message ..... 
From: Sam Pardue [mailto:slt~osc~ncsu.edu] 
Sent: Tuesday, November 19, 2013 8:32 AM 
To: Carolyn Callahan (cmc@irginia.edu); Elaine Wise (elaine.wise@louisville.edu); Janie Hodge; Larry Killough (larry@vt.edu); Lissa L. Broome (lbroome@email.unc.edu); Martha Patallaz 
PhD (putallaz@duke.edu); Marvin P. Dawkins (rr~dawkins@miarai.edu); Michael J. Wasylertko (miwasyle@syr.edu); Pamela Perrewe’ (.ppetxewe@cob.fsu.edu); Patricia Bellia 
(pbellia@nd.edu); Richard D Carmichael (camficha@~fu.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Susan Albrecht 
(saa01 @pitt.edu) 
Subject: Excused absences 

Good morning. I trust everyone is has had a good fall semester and looking forward to some "do~vn" time during the holidays. 

I would like you to consider a couple of items that are campus specific Please ask your sports medicine statt~ what are their SOP for screening/evaluating and treating concussions. While 
we are not requiring conference wide policies to be adopted, it would be good to kno~v how things are handled at each member institution. 

Secondly, my Associate Vice Provost asked if I would poll the ACC FARs in regards to how "officially" recognized excuses that impact class attendance are handled. We have a number of 
instructors that do not provide an opportunity to take an exam either earlier or later if a SA ~vere to miss a test as a result of athletic competition To be fair they likely treat non-SA the same 
in that regard Their remedy is to 
simply drop the lowest grade, in this case a zero This creates a 
hardship for some SA ~vhose travel schedule may negatively impact their attendance on more than one occasion The most frequently given reason is that olt’ering multiple exams either 
increases cheating or creates additional work by the instructor I would like to know ho~v you deal with absences that result in missed exams. Are your SA given the opportunity for a re- 
test? 

Thanks. See you in Charlotte. 

Sam 

Samuel L Pardue 
Associate Dean & Director, Academic Programs College of Agriculture and Life Sciences Facul~z Athletic Representative NC State Universi~z Raleigh, NC 27695-7642 
919-515-2614 Voice 
919-515-5266 FAX 

"All electronic mail messages in connection with State business which are sent to or received by this account are subject to the NC Public Records Law and may be disclosed to third 
parties" 



CLEMSON UNIVERSITY SPORTS MEDICINE 
CONCUSSION / TIL~kUMATIC BRAIN INJURY PROTOCOL 

Concussions 
The Clemson University Sports Medicine Department recognizes and acknowledges that concussions or 
traumatic brain injuries (TBI) need immediate attemion. A concussion is defined as a generally short- 
lived impairment of neurological function brought on by a traumatic tbrce applied to the head or body. 
Symptoms are usually rapid in onset, but of short duration and generally resolve spontaneously. It is 
usually a functional disturbance and not a structural one. iLoss of consciousness may or ma~v not be 
involved. 

The Clemson Sports Medicine team will determine whether or not a concussion has occurred. American 
Academy of Neurology guidelines are followed for clarification purposes, realizing that each concussion 

and each student athlete are different and individual treatment plans are necessary. 

SIGNS AND SYMPTOMS OF A POSSIBLE CONCUSSION (including but not limited to): 
Amnesia 
Headache 
Double or Fuzzy Vision 
Feeling irritable 
Loss of Consciousness 
Sensitivity to light or noise 
Concentration or memmy problems 

Confusion 
Balance Problems 
Nausea / Vomiting 
Slowed Reaction Time 
Dizziness 
Feeling sluggish or foggy 

PROTOCOL FROM INJURY TO PLAY 
When a student athlete exhibits signs, symptoms, or behavior consistent with a possible concussion, they 
shall be removed from practice or competition and evaluated by the Certified Athletic Trainer and/or the 
Team Physician. The student athlete will be evaluated and monitored for a minimum of 15 minutes to 
determine their status as it relates to being concussed. 

Once an athlete has been diagnosed with having a concussion, they shall be removed from physical 
activity for the remainder of that day. The athlete or their caregiver will be provided instructions on 
further care. 

RETURN TO PLAY GUIDELINES (RTP) 
The Athletic Trainer and the Team Physician will monitor the progression of the athlete to their sport. 
Sports Medicine Staff will use memory, concentration, and balance techniques, along with other 
examinations deemed necessary during their evaluations of concussed athlete to determine how quickly 
the RTP progression is performed. 

The athlete must be asymptomatic before progressing to the next stage, as follows: 

Stage 1: At Rest and daily living activities for ~24 hours. 
Stage 2: Weight lifting and conditioning 
Stage 3: Non-contact drill work 
Stage 4: Contact drill work 
Stage 5: Full contact practice and drill work 
Stage 6: Full participation with the release of the Team Physician. 

Updated 10-6-2011 



Baseline and Post-Concussion Testing 
Student Athletes in sports with an increased risk of concussion (i.e. football, basketball, baseball, soccer) 
or with a prc-participation history and/or exam concerning for concussion (determined by team physician) 
will undergo baseline computerized neuro-psych testing with the Axon CCAT. Post-concussion testing 
will be performed in these athletes and compared to baseline values to aid in clearance decisions. Post- 
concussion balance testing and other cognitive tests may also be utilized as needed to aid in clearance 
decisions. The need for further work-up such as consultation or neural imaging will be determined on a 
case-by-case basis. 

Multiple Concussions 
Any Student Athlete that has multiple concussions while at Clemson University will be monitored on a 
case-by-case basis as to their long-term playing status. 

Updated 10-6-2011 



Sent: 

To: 

Subject: 

Attach: 

Robert Taggart <robert.taggart@bc.edu> 

Tuesday, November 19, 2013 11:34 AM 

Sam Pavdue <slpposc@ncsu.edtr~; Carolyn Callahan (cmc@virginia.edu); Elaine Wise (elaJne.wise@louisville.edu); Janie ttodge 
(hodge@clemson.edu); Lany Killough (larry@vt.edu); Broome, Lissa L <lbroome@email.unc.edtr~; Martha Putall~ PhD 

(putall~@duke.edu); Marvin P. Dawkins (mdawkins@miami.edu); Michael J. Wasylenko (mjwa~le@~r.edu); Pamela 

Perrewe’ (ppelrewe@cob.fsu.edu); Patricia Bellia (pbellia@ud.edu); Richead D C~michael (caimicha@wfu.edu); Sue Ann Alleu 

(sue.bidstrup@chbe.gatech.edu); Susan Albrecht (saa01@pitt.edu) 

I~E: Excused absences 

Boston College Sports Med Concussion Policy.docx 

Sam, 

Our concussion policy is attached. FYI, our sports medicine guy thought that the Conference had already collected this information from member schools, in case that’s easier way to put it 
together. 

We don’t have an official policy on excused absences, and our Vice Provost prefers to let students and facul~ work out their own arrangements. Most of the time this seems to work, but 
there are some problems in classes with a strict cap on the number of allowed absences or with instructors who are unwilling to make accotmnodations on missed exams. 

Best, 

Bob 

Robert A. Taggart 
Professor of Finance and 
Faculty Athletics Representative 
Carroll School of Management 
Boston College, Fulton Hall 438 
140 Commonwealth Ave. 
Chestnut Hill, MA 02467 
Tel. (617) 552-6104 
Fax (617) 552-6771 

..... Original Message ..... 
From: San Pardue [mailto:slpposc(d~,,ncsu. edu] 
Sent: Tuesday, November 19, 2013 8:32 AM 
To: Carolyn Callahan (cmc@irginia.edu); Elaine Wise (elaine.wise@louisville.edu); Janie Hodge (hodge@clemson.edu); Larry Killough (lat~y@t.edu); Lissa L. Broonre 
(lbroome@email.nnc.edu); Martha Putallaz PhD (putallaz@duke. edu); Marvin P. Dawkins (mdawkins@nriami.edu); Michael J. Wasylep2~:o (miwasyle@syr.edu); Pamela 
Perrewe’ (pperrewe@cob.fsu.edu); Patricia Bellia (pbellia@nd.edu); Richard D Cam~ichael (carmicha@wfu.edu); Robert Taggart; Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Susan 
Albrecht (saa01 @pitt. edu) 
Subject: Excused absences 

Good nrorning. I trust evewone is has had a good fall senrestcr and looking forward to some "down" tinre during the holidays. 

I would like you to consider a couple of items that are campus specific Please ask your sports medicine statt~ what are their SOP for screening/evaluating and treating concussions. While 
we are not requiring conference wide policies to be adopted, it would be good to kno~v how things are handled at each member institution. 

Secondly, my Associate Vice Provost asked ifI would poll the ACC FARs in regards to how "ofi)cially" recognized excuses that impact class attendance are handled. We have a number of 
instructors that do not provide ari opportunity to take an exam either earlier or later if a SA ~vere to miss a test as a result of athletic competition To be fair they likely treat non-SA the same 
in that regard Their remedy is to 
simply drop the lowest grade, in this case a zero This creates a 
hardship for some SA ~vhose travel schedule may negatively impact their attendance on more than one occasion The most frequently given reason is that oit’ering multiple exams either 
increases cheating or creates additional work by the instructor I would like to know ho~v you deal with absences that result in missed exams. Are your SA given the opportunity’ for a re- 
test? 

Thanks. See you in Charlotte. 

Sam 

Samuel L Pardue 
Associate Dean & Director, Academic Programs College of Agriculture and Life Sciences Facul~z Athletic Representative NC State Universi~z Raleigh, NC 27695-7642 
919-515-2614 Voice 
919-515-5266 FAX 

"All electronic mail messages in connection with State business which are sent to or received by this account are subject to the NC Public Records Law and may be disclosed to third 
parties" 



E OSTON C OLLE:GE: 
SPOTS MEDICINE: 

Care of the Concussed Student-Athlete 

This document is for use by Boston College Sports Medicine Clinicians when treating Student- 
Athletes (S-A’s) who have suffered a concussion or are suspected of having suffered a 
concussion. The term ’Mild Traumatic Brain Injury’ (mTBI) is not interchangeable with the term 
concussion, and will not be used in this document. 

Policy 

Boston College has maintained a concussion care policy for the past 15 years based on the most 
current research and consensus statements from noted experts around the world. As of June 
2010, this policy has been amended to reflect new requirements dictated by the National 
Collegiate Athletic Association (NCAA). These requirements have placed some restrictions on 
the ability of clinicians caring for the concussed S-A to make judgments based on the clinical 
signs and symptoms. There is no wording within the NCAA legislation that allows for 
’interpretation’ by the clinician in regards to initial care of the S-A with a suspected head injury; 
this policy must be followed to ensure the safety of the S-A and to ensure that Boston College is 
compliant with NCAA regulations. 

At no time will any Sports Medicine clinician assign a ’grade’ to the concussive injury suffered 
by a S-A. Although there are a multitude of grading scales that have been created to assist in the 
diagnosis and management of concussion, these will not be employed by Boston College. 
Attempting to ’slot’ an S-A’s injury into one of these scales for the purpose of creating a care 
plan and a projected timeline places unnecessary restrictions and expectations on the clinician 
and is not the standard of care. 

For many years, the definition of concussion has been a highly debated topic. Boston College 
currently utilizes the definition put forward by the Consensus Statement on Concussion in Sport 
- The 3rd International Conference on Concussion in Sport held in Zurich in 2008. 

A concussion is considered a complex pathophysiological process affecting the brain, induced 
by traumatic biomechanical forces. This can be caused by a direct blow or impulsive forces 
transmitted to the head and typically results in a rapid onset of neurological impairments and 
clinical symptoms. A concussion is a functional injury, not a structural injury and may or may 
not include loss of consciousness (LOC). A concussion is not identifiable on standard imaging 
(CT, MRI). 



Baseline Assessment 

All incoming freshman and any new S-A’s who are participating in contact and collision sports 
will undergo baseline testing prior to participation. Further, any incoming S-A who reports a 
history of head injury on their Athletic Health History Form, shall also undergo baseline testing. 
The Boston College sports that are classified as contact and collision are listed below. Those S- 
A’s participating in the sports listed and/or those reporting prior head injury ~vill undergo a 
thorough history of previous head injury. Further, all these S-A’s shall undergo Standardized 
Assessment of Concussion (SAC) and will also undergo a balance assessment. The scoring of 
these tests will be recorded in the S-A’s medical chart. Under the direction of the Head Team 
Physician, specific S-A’s will also complete computerized neurocognitive testing. (Currently 

IMPACT) 

The sports which will be required to undergo baseline testing include: 

Baseball Field Hockey W Lacrosse M & W Skiing 

M & W Basketball Football Pole Vaulting Softball 
Diving M & W Ice Hockey M & W Soccer 

Evaluation/Diagnosis 

Signs and Symptoms of Concussion 

Below is a list of signs and symptoms that may be used by the clinician to assist in the initial 
evaluation of the head injured S-A. This list is extensive but not all-inclusive and should serve 
only to provide ’triggers’ that may be used for identifying the S-A with a concussion. A similar, 

but more specific list will be utilized for follow-up with the concussed S-A. Understand that 
symptoms may vary over time and serial monitoring will occur regularly to further assess 
neurocognitive status. Re-evaluation is recommended daily in the initial post injury phase due to 
the variable sequelae that may ensue. 

Physical 
Headache 
Fatigue 
Dizziness 
Photophobia 
Sensitivity to noise 

Nausea 
Balance problems 

LOC 
Vision difficulty 

Cognitive 
Difficulty remembering 
Difficulty concentrating 
Feeling slowed down 
Feeling in a fog 
Slowed reaction times 
Altered attention 
Amnesia 

Emotional 
Behavioral changes 
Irritability 
Sadness 
Feeling emotional 
Nervousness 
Anxiety 

Sleep 
Sleep more than usual 
Sleep less than usual 
Drowsiness 
Trouble falling asleep 



Acute/EmergenO’ Evaluation and Care (Sideline - immediately post injury) 

At any time that a concussion is suspected, the S-A shall be removed from further participation 
and undergo an initial concussion evaluation. 
The S-A should be removed from field utilizing c-spine precautions and transported to the closest 
emergency department if any of the following are present: 

-Prolonged Loss of Consciousness (LOC) 
-Focal neurologic defect 
-Significant alteration or deterioration in mental status 

If the S-A is conscious and alert and without evidence of other limiting injuries (i.e. c-spine 
injury) they will be removed to the sideline/athletic training room for evaluation. At that time 
the clinician will, at a minimum, perform the follo~ving exam: 

-The injury history, date/time, and history of previous concussion will be 
determined and recorded with specific emphasis on any LOC 

-An initial injury verbal symptom checklist will be utilized to record any 
symptoms reported by the S-A. 

-A basic neurologic exam will take place assessing cranial nerves 
-The SAC will be administered 
-Upper and lower extremity coordination will be assessed. 
-Pupils shall be examined for size, shape and reaction to light. 

If the athlete is symptomatic and the clinician determines that the athlete is concussed, serial 
monitoring will occur approximately every 5 minutes until symptoms stabilize or improve. 
Depending on sport, timing, and location, the helmet should be taken away from the injured 
player. Once symptoms stabilize, the player will then be reassessed at 15 minute intervals. As 
required by the NCAA, any athlete that has suffered a concussion shall not return to practice, 
play, or perform any other type of physical activity that day. 

If the athlete reports an increase in symptoms and/or demonstrates ongoing signs and/or 
prolonged altered mental status and/or focal neurological deficit, the Emergency Action Plan 
(EAP) shall be utilized to provide emergency care, and consideration will be given for obtaining 
neuroimaging. 

Sub-Acute Evaluation (Controlled!Quiet Environment - within 1-2 hours of injury) 

After the initial acute evaluation, the clinician shall perform a more in-depth evaluation of the 
head injured athlete in a more stable environment such as the Athletic Training Room, locker 
room or clinic. The Assessment of Concussion form shall be utilized for this evaluation. (See 
attachment #1) This form includes a graded symptom checklist that should be completed by the 
S-A with assistance of the clinician as needed. Depending on the time elapsed since the SAC 



~vas initially administered in the acute evaluation, another SAC may be required. Additional 
neurological exams will take place to evaluate the status of the S-A. If the clinician is a 
physician, the form should be completed in its entirety, if the clinician is an athletic trainer, the 
form shall be completed as fully as possible with the understanding that some of the assessments 
will not be carried out. If the athlete reports to be symptom free and the remainder of the exam 
is normal, the clinician may choose to engage the athlete in exertional maneuvers and then 

reassess symptoms. 

Also at this time, a care plan will be discussed. If this sub-acute exam was not completed by a 
team physician, a follow-up physician exam will be required within 24-48 hours. Depending on 
signs and symptoms from this sub-acute exam, the clinician may opt to require the S-A to be 
obsevved at a health care facility. (On-Campus Health Services, Local Hospital) If the S-A is 
allowed to return to their room, specific timing and location of the next follow-up exam ~vill be 
discussed with the S-A. Further, the S-A will be provided with the Concussion Home Instruction 
Sheet (See attachment #2) and will be provided with contact information and instructions in the 
event that the S-A’s condition worsens. The clinician should review the home instructions with 
the S-A, with emphasis given to cautions regarding medication (no NSAIDs) and activity levels. 

Sub-Acute Care 

Along with the follow-up exam already mentioned above, the S-A will be instructed in 
appropriate behaviors in order to maximize healing conditions for concussion. This will include 
continued physical rest and also cognitive rest~ The athlete will be encouraged to attend class but 
should limit reading, texting, video game play and any other cognitive activity that requires 
focus/concentration. 

Learning Resources for Student Athletes will be alerted to the extent of the injury in order to 
assi st with the cognitive rest recommendations~ 

Follow-Up Evaluation & Care 

The concussed S-A shall be re-evaluated within (or close to) 24 hours post injury. At this time, 
the Concussion Follow-Up Assessment Form and Self-Report Symptom Scale document will be 
utilized for the exam (See attachment #3). All clinicians should note that the self-report 
symptom scale is NOT graded on severity of symptoms but rather on duration of symptoms. 
This must be explained carefully to the S-A and a time frame for symptom report must be 
selected and noted on the form. Because the scale is different than that employed during the sub- 
acute exam, the total symptom score should not be compared between these two exams. 
When utilizing this follow-up form, the clinician should take into account the timing of the 
administration of the self-report in regards to the length of time that the S-A has been awake and 
whether or not the S-A is utilizing any medication that may mitigate symptoms. The form 
should be completed with care being taken to note any changes in the S-A’s condition as well as 
documentation of the next time and location for follow-up evaluation. 



Daily monitoring of the concussed S-A shall continue and the Concussion Follo~v-Up 
Assessment Form and Self-Report Symptom Scale shall be employed during these evaluations. 

IMPACT neurocognitive testing will be carried out on physician recommendation only after the 

acute and sub-acute symptoms have resolved and the athlete is close to asymptomatic. The 
athlete should not undergo IMPACT testing during the initial post-injury phase. Comparison of 

the IMPACT scores will be made ~vith the baseline scores, if a baseline is available. Other~vise a 
comparison shall be made with normative data. The neurocognitive testing results ~vill assist the 
overall evaluation of the S-A but will not serve as the sole indicator of progress. 

Return to Play Considerations 

The Return to Play (RTP) protocol following a concussion follows a stepwise progression and is 
not initiated until approximately 24 hours after the S-A is asymptomatic and other neurological 
evaluations are considered back to normal. A physician must approve the commencement of the 
RTP progression. The progression outlined below" is to be carried out in a step-wise fashion with 
constant monitoring both before and after activity by a sports medicine clinician. The 
Concussion Follow-Up Assessment Form and Self-Report Symptom Scale will be used again 
after each step. If recurrence of symptoms is noted and/or a change in the neurological exam 
occurs, the athlete will again be held from activity for approximately 24 hours and re-evaluated. 
If the symptoms have resolved, the athlete will drop back to the previous step and be allowed to 
resume the progression. 

Step 1 - Light aerobic exercise to increase heart rate (walking, stationary bike, elliptical, etc.) 

Step 2 - Sport specific cardio activity (ex: skating, running) 

Step 3 - Weight Lifting and Non-contact practice 

Step 4 - Return to full contact play with clearance by physician 

Special Considerations 

The sports medicine clinician may consider obtaining a neurological consult or an adjustment of 
the RTP progression in certain situations. Find below a list of some of those situations that may 
warrant a change in the normal protocol. 

Structural Head Injury 
Multiple Concussions 
Extensive duration of symptoms at any point post injury 



Significant amnesia or LOC greater than 1 minute 
Co-morbidities such as a past history medical history of migraine, depression, ADHD, 
sleep disorder, and/or other mental health issues 

Summary 

It is important to note that concussion evaluation and management must be handled on a case-by- 
case basis. There is no ’typical’ clinical course for the resolution of the injury itself and the post 
concussive management. In following the mission of Boston College Sports Medicine, we will 
protect and promote the safety, health and well being of every student athlete and will provide 
and coordinate the care of our athletes while working with our coaches as they prepare for 
athletic competition. Post concussive care will focus on limiting the potential catastrophic and 
long term risks involved with concussive injuries. The evaluation, care and return to play 
decisions will be based on current best medical practices and the clinical judgments made by 
Boston College clinicians specifically for each injured individual. 

Revised 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Wise, Elaine O. <elaine.wise@louisville.edu> 

Tuesday, November 19, 2013 5:41 PM 

Sam Pardue <slpposc@ncsu.edu>; C~olyn Callahan (cmc@virginia.edu); Janie ttodge (hodge@clemson.edu); I,arty Killough 

(larty@vt.edu); Broome, Lissa L <lbroome@email.unc.edu>; Martha Pm~]l~ PhD (putallaz@duke.edu); M~in P. Dawkins 

(mdawkins~miami.edu); Michael J. Wasylenko (mjwasyle@syr.edu); Pamela Perrewe’ (pperrewe@cob.igu.edu); Patricia Bellia 

(pbellia@nd.edu); Richard D Camfichael (cmmicha@wfu.edu); Robert Taggoxt Jr. (robert.tagga~!bc.edu); Sue Ann Allen 

(sue.bidstrup@chbe.gatech.edu); Susan Albrecht (saa01@pitt.edu) 

ILS: Excused absences 

EXCUSED ABSENCES FOR UNIVERSITY 2013.docx 

Our excused absence policy is attached It covers all students who represent the university at sanctioned events We too have faculty who try to drop a missed test as part of an instructor 
policy to drop the lowest grade Our Provost has taken the position that it violates the policy, which is approved by the Faculty Senate, because it does not offer an "alternative evaluation 

I am checking with our sports med group on their SOP :[’or concussions. 

See you soon! 

Elaine 

..... Original Message ..... 
From: Sam Pardue [mailto:slpposc@ncsu.edu] 
Sent: Tuesday-, Novernber 19, 2013 8:32 AM 
To: Carolyn Callahan (cmc@virginia.edu); Wise,Elaine O.; Janie Hodge (hodge@clemson.edu); LarU Killough (larry@vt.edu); Lissa L. Broome (lbroome@emaihunc.edu); Martha Putallaz 
PhD (putallaz@duke.edu); Mal~zin P. Dawkins (mdawkins@miami.edu); Michael J. Wasyleako (mjwasyle@syr.edu); Pamela Pelwewe’ (pperrexve@cob.fsu.edu); Patricia Bellia 
(pbellia@nd.edu); Richard D Carmichael (cannicha@wfu.edu); Robert Taggart Jr. (robett.taggart@bc.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Susan Albrecht 
(saa01 @pitt.edu) 
Subject: Excused absences 

Good morning. I trust everyone is has had a good fall semester and looking forward to some "down" time during the holidays. 

I would like you to consider a couple of items that are campus specific. Please ask your sports rnedicine staffs what are their SOP for screening/evaluating and treating concussions. While 
we are not requiring conference wide policies to be adopted, it would be good to know how things are handled at each member institution. 

Secondly, ray Associate Vice Provost asked ifI would poll the ACC PARs in regards to how- "officially" recognized excuses that impact class attendance are handled. We have a nmnber of 
instructors that do not provide an oppoltunity to take an exam either earlier or later if a SA were to miss a test as a result of athletic competition. To be fair they likely treat non-SA the same 
in that regard. Their remedy is to 
simply drop the lowest grade, in this case a zero. This creates a 
hardship for some SA whose travel schedule may negatively impact their attendance on more than one occasion. The most frequently given reason is that ofl;ering multiple exams either 
increases cheating or creates additional work by the instructor. I ~vould like to kno~v how you deal ~vith absences that result in missed exams. Are your SA given the opportunity, for a re- 
test? 

Thanks See you in Charlotte 

Sam 

Samuel L. Pardue 
Associate Dean & Director, Academic Programs College of Agriculture and Life Sciences Faculty Athletic Representative NC State University Raleigh, NC 27695-7(>42 
919-515-2614 Voice 
919-515-5266 FAX 

"All electronic mail messages in connection with State business which are sent to or received by this account are subject to the NC Public Records La~v and may be disclosed to third 
parties." 



EXCUSED ABSENCES FOR UNIVERSITY-SANCTIONED 
EVENTS 

On the recommendation of the Faculty Senate, Provost Shirley Willihnganz has approved the 
following guidelines for student absences excused by reason of participation in university- 
sanctioned events. These guidelines replace the Faculty Senate statement of July 8, 1998 and the 
revised policy of September 6, 2006. 

Resolved by the Faculty Senate, June 6, 2012: 

Although each college, school, or academic unit of the University of Louisville creates its own 
regulations concerning class attendance, all units hold students responsible for materials covered, 
lectures given, papers due, exams scheduled, or other evaluative measures administered. The 
academy requires student participation in the learning process, measurement of student progress, 
and the fulfillment of basic course requirements. 

However, because the university recognizes that educational experiences extend beyond the 
classroom and campus, faculty must be flexible with students who are acting as official 
representatives of the university, or participating in university-sanctioned events or activities that 
require absence from class. A university sanctioned event or activity shall be one in which a 
student represents the university to external constituencies in academic or extra-curricular 
activities. These include but are not limited to student government congresses, intercollegiate 
athletic and debate contests, music competitions, academic meetings, and conferences. The 
deans, the student government association, or faculty sponsors of recognized student 
organizations may petition the provost to designate other events or categories of events as 
university-sanctioned. 

When students’ participation in university-sanctioned events or activities requires them to be 
absent from a class (or classes) during which an examination or other measurement of academic 
progress is scheduled, faculty will provide students with opportunities to be evaluated at other 
times and by comparable alternative evaluation methods within a reasonable period of time prior 
to or after the absence. 

Faculty members will provide students in their classes with clear syllabi, including attendance 
requirements and dates for required measurements or field experiences. Attendance policies 
should allow excused absences for university-sanctioned events. 

Students who seek excused absences to attend university-sanctioned events are expected to 
follow the instructions below, and are expected to complete assignments on time, actively 
participate in other class sessions, and to make up work missed as agreed upon with the faculty 
member. Students are expected to attend regularly at all other times. 

Official notice of a university-sanctioned event shall consist of an excused absence request letter 
from the sponsoring unit or program to the faculty whose class(es) will be missed, delivered by 



the student. The excused absence letter may request blanket approval for a series of events or 
approval of a single event. If the event or class of events has not already been designated as 
university-sanctioned, the letter must be signed by the provost or her/his designee [1]. The letter 
must be delivered to and received by the faculty member at the beginning of the semester for a 
series of events or a minimum of one week prior to the event or activity [2]. The letter shall 
include the following data: 

¯ Name, date(s), and location(s) of the event(s). 
¯ Date of departure from campus and exact time when the student is expected to report for 

departure. 
¯ Date of return to campus and exact day and time that the student will be expected to 

return to class. 

The faculty member will respond in writing. Approval indicates that the instructor will provide 
opportunities for students to be evaluated at other times and by comparable alternative evaluation 
methods, within a reasonable period of time prior to or after the absence, without academic 
penalty. 

If the letter requests blanket approval at the beginning of the term for a series of absences and the 
faculty member determines that the absences will seriously compromise the student’s 
performance in the course, the faculty member may deny the excused absence request within the 
first week of classes, thereby allowing the student to drop the course and add another. If the letter 
requests absence from an exam or other evaluative measure later in the term (but at least one 
week in advance) [2] and the faculty member determines that the requested absence will 
compromise the student’s performance in the course, the faculty member may deny the excused 
absence. 

The student may appeal denial of an excused absence to the provost or the provost’s designee 
[1]. Students who believe themselves to be penalized by an instructor, either by a 
disproportionate task to make up missed work or a grade reduction, may also appeal. Reprisals 
for following the policy or for reporting a failure to follow the policy are prohibited. 

[1 ] The designee for these guidelines is Dr. Dale B. Billingsley, Vice Provost for Undergraduate 
Affairs (852-5209, provost.edu). 

[2] On occasion, students will not anticipate an absence for a university-sanctioned event until 
late in the term and will be unable to provide a week’s notice. Such events include but are not 
limited to post-season tournaments or participation in a regional or national competition. In such 
instances, the student will provide the faculty member with a letter from the sponsoring unit or 
program for the event, as soon as the event is scheduled, and the faculty member is asked to be 
as flexible as possible. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Killough, Lan)’ <lan-y@v~t.edu> 

Wednesday, November 20, 2013 3:00 PM 

Sam Pavdue <slpposc@ncsu.edtr~; Carolyn Callahan (cmc@virginia.edu); Elaine Wise (elaJne.mse@louisville.edu); Janie Hodge 

(hodge@clemson.edu); Broome, Lissa L <Ibroome@email.unc.edtr~; Martba Putallaz PhD (pntall~@duke.edu); Marvin P. Dawkins 

(mdawkin@miami.edu); Michael J. Wasylenko (mjwasyle@syr.edu); Pmnela Perrewe’ (pperrewe@cob.t~u.edu); Patricia Bellia 

(pbellia@nd.edu); Richard D Camfichael (cannicha@wfu.edu); Robert Taggaxt Jr. (robert.taggaN~!bc.edu); Sue Ann Allen 

(sue.bidstrup@chbe.gatech.edu); Susan Albrecht (saa01@pitt.edn) 

I~E: Excused absences 

VT letterhead - Academic Letter.doc; VT letterhead -Concussion Policy.doc 

Sam, 

I have attached materia[ regarding our policy on concussions. Class absence excuses are the responsibiIi~" of individual facul~ members Attempts have been made in the past to assist in 
getung excuses granted but without success. 

..... Original Message ..... 
From: Sara Pardue [mailto:slpposc@ncsu.edu] 
Sent: Tuesday-, Noveraber 19, 2013 8:32 AM 
To: Carolyn Callahan (cmc@virginia.edu); Elaine Wise (elaine.wise@louisville.edu); Janie Hodge (hodge@clcmson.edu); Killough, Larw; Lissa L. Broome (lbroome@email.anc.edu); Martha 
Pu~allaz PloD @utallaz@duke.edu); Marvin P. Dawkins (mdawkins@miami.edu); Michael J. Wasylenko (mjwasyle@syr.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu); Patricia Bellia 
(pbellia@nd.edu); Richard D Carmichael (cannicha@wfu.edu); Robert Taggart Jr. (robett.taggart@bc.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Susan Albrecht 
(saa01 @pitt.edu) 
Subject: Excused absences 

Good morning. I trust everyone is has had a good fall semester and looking forward to some "down" time during the holidays. 

I would like you to consider a couple of items that are campus specific. Please ask your sports medicine staffs what are their SOP for screening/evaluating and treating concussions. While 
we are not requiring conference wide policies to be adopted, it would be good to know how things are handled at each member institution. 

Secondly, ray Associate Vice Provost asked ifI would poll the ACC FARs in regards to how- "officially" recognized excuses that impact class attendance are handled. We have a nmnber of 
instructors that do not provide an oppoltunity to take an exam either earlier or later if a SA were to miss a test as a result of athletic competition. To be fair they likely treat non-SA the same 
in that regard. Their remedy is to 
simply drop the lowest grade, in this case a zero. This creates a 
hardship for some SA whose travel schedule may negatively impact their attendance on more than one occasion. The most frequently given reason is that ofl;ering multiple exams either 
increases cheating or creates additional work by the instructor. I would like to know how you deal with absences that result in missed exams. ~re your SA given the opportunity for a re- 
test? 

Thanks. See you in Charlotte. 

Sam 

Samuel L. Pardue 
Associate Dean & Director, Academic Programs College of Agriculture and Life Sciences Faculty Athletic Representative NC State University Raleigh, NC 27695-7(~2 
919-515-2614 Voice 
919-515-5266 FAX 

"All electronic mail messages in connection with State business which are sent to or received by this account are subject to the NC Public Records La~v and may be disclosed to third 
parties." 



Department of Athletics 
Performance and Sports Medicine 
112 Merryman Athletic Center (0502) 
Blacksburg, Virginia 24061 

PH: 540/231-7741 Fax: 540/231-3289 

Student-Athlete Concussion Awareness Letter 

Virginia Tech Sports Medicine and Student Athlete Academic Support Services (SAASS) would 
like to inform you that the below mentioned student-athlete sustained a concussion on 10/6/2012. 
He/she was evaluated by or Sports Medicine will undergo additional concussion testing toda~v. A 
concussion or mild traumatic brain inj ury can cause a variety of physical, cognitive, and emotional 
symptoms. Concussions range in significance from minor to major, but they" all share one common 
factor -- they temporarily interfere with the way your brain works. We would like to inform you that 
during the next few weeks this athlete may experience one or more of these signs and symptoms: 

¯ Headache 
¯ Nausea 
¯ Balance Problems 
¯ Dizziness 
¯ Diplopia - Double Vision 
¯ Confusion 
¯ Photophobia- Light Sensitivity 
¯ Difficulty Sleeping 
¯ Misophonia - Noise Sensitivity 
¯ Blurred Vision 
¯ Feeling Sluggish or Groggy 
¯ Memory Problems 
¯ Difficulty Concentrating 

As a department, we wanted to make you aware of this inj ury and the related symptoms that the 
student athlete may experience. Although the student is attending class, please be aware that the side 
effects of the concussion may adversely impact his/her academic performance. Any consideration 
you may provide academically during this time would be greatly appreciated. We will continue to 
monitor the progress of this athlete and anticipate a full recovery. Should you have any questions or 
require further information, please do not hesitate to contact us. 

Sincerely, 

Michael W. Goforth MS, ATC 
Associate Director of Athletics for Sports Medicine 

(540) 231-7742 
Ab863 l@vt.edu 

VIRGINIA POLYTECHNIC INSTITUTE AND STATE UNIVERSITY 

An equal opportunity, affirmative action institution 



Department of Athletics 
Performance and Sports Medicine 
112 Merryman Athletic Center (0502) 
Blacksburg, Virginia 24061 

PH: 540/231-7741 Fax: 540/231-3289 

Virginia Tech Sjgorts Medicine Concussion Manaqement Policy 

POLICY STATEMENT: This policy insures and communicates complete and comprehensive procedures 
for the management of a student-athletes who may have sustained a concussion. 

PURPOSE: To provide and communicate to sports medicine staff with regards to each individual’s 
responsibility related to the management of a student-athlete who may have sustained a concussion. 

ENTITIES TO WHOM THIS POLICY APPLIES: Virginia Tech Sports Medicine Staff including Physicians, 
Certified Athletic Trainers and Athletic Training Students. 

PROCEDURE: 
1) All Virginia Tech student-athletes are required to sign a statement in which the student-athlete accepts 
the responsibility for reporting their injuries and illnesses to the institutional medical staff, including the 
signs and symptoms of concussions. During the review and signing process the student-athletes will be 
presented with the NCAA Concussion Fact Sheet Student-Athletes b. 

2) All Virginia Tech coaches, strength coaches and sports medicine staff are required to sign a statement 
in which the coach accepts the responsibility for reporting signs and symptoms of concussions. During 
the review and signing process the coaches will be presented with the NCAA Concussion Fact Sheet for 
Student Coaches. 

The Director of Sports Medicine will coordinate the distribution, educational session, signing, and 
collection of the necessary documents. The Director of Sports Medicine will turn the signed 
documents over to the staff athletic trainer where they will be kept in the student-athlete’s 
electronic medical record under Yearly Forms. 

The Director of Sports Medicine will coordinate the signing of the aforementioned documents on 
an annual basis for the medical personnel and coaches that will be documented using the most 
up to date NCAA Coaching Designations listing formulated by the VT Compliance Office. 

A copy of the Virginia Tech Concussion Policy will also be distributed through the Policies and 
Procedures manuals for each of the athletic training facilities and coaches’ staff manual. 

The Director of Sports Medicine will coordinate an annual meeting each May to review and 
update the Concussion Policy with the medical staff. Any changes to the policy will be effective 
August 1st of that year. 

3) Virginia Tech Athletics will have on file and posted electronically an annually updated emergency 
action plan for each athletics venue to respond to student-athlete catastrophic injuries and illnesses, 
including but not limited to concussions, heat illness, spine injury, cardiac arrest, respiratory distress, and 
sickle trait related symptoms. 

4) Virginia Tech will have on file an appropriate health care plan that includes equitable access to 
athletics healthcare providers for each sport. 

5) Virginia Tech Athletics healthcare providers should be empowered to have unchallengeable authority 
to determine management and return-to-play of any ill or injured student-athlete, as he or she deems 

VIRGINIA POLYTECHNIC INSTITUTE AND STATE UNIVERSITY 

An equal opportunity, affirmative action institution 



appropriate. For example, a countable coach should not serve as the primary supervisor for an athletics 
healthcare provider nor should they have sole hiring or firing authority over that provider. 

6) Virginia Tech shall have on file a written team physician-directed concussion management plan that 
specifically outlines the roles of athletics healthcare staff (e.g., physician, certified athletic trainer, nurse 
practitioner, physician assistant, neuropsychologist). In addition, the following components have been 
specifically identified for the collegiate environment: 

Virginia Tech Athletics will ensure coaches have acknowledged they understand the concussion 

management plan, their role within the plan and that they received education about concussions. 

Virginia Tech Athletics healthcare providers will practice within the standards as established for their 

professional practice (e.g., physician, certified athletic trainer, nurse practitioner, physician assistant, 

neurologist, neuropsychologist). Each clinical staff member will take a validation test annually to 

insure their knowledge of appropriate testing measures and concussion management policies. 

Virginia Tech Athletics will record a baseline assessment for each student-athlete prior to the first 

practice in the sports of baseball, basketball, diving, cheer, dance, football, volleyball, lacrosse, pole 

vaulting, soccer, softball, and wrestling. The same baseline assessment tools will be used post-injury at 

appropriate time intervals. The baseline assessment will include the following variables. 

1. Symptom Checklist (SAC) 

2. SCAT Form 

3. ImPact testing 

4. BESS testing 

5. Force Plate testing 

* All Football players will be required to sign the Helmet Warning Sheet on an annual basis. 

d. When a student-athlete shows any signs, symptoms or behaviors consistent with a concussion, the 

athlete shall be removed from practice or competition and evaluated by a Virginia Tech Athletics 

healthcare provider with experience in the evaluation and management of concussion. 

e. A student-athlete diagnosed with a concussion shall be withheld from the competition or practice and 

not return to activity for the remainder of that day. 

f. The student-athlete should receive serial monitoring for deterioration. Athletes should be provided 

with written instructions upon discharge; preferable with a roommate, guardian, or someone that can 

follow the instructions. A letter will also be sent to SAAS to send out to the athletes professors. 

g. The student-athlete should be evaluated by a team physician as outlined within the concussion 

management plan. Once asymptomatic and post-exertion assessments are within normal baseline 

limits, return to play should follow a medically supervised stepwise process. 

h. Final authority for Return-to-Play shall reside with the team physician or the physician’s designee. 

7) Institutions should document the incident, evaluation, continued management, and clearance of the 
student-athlete with a concussion. 

8) Although sports currently have rules in place; athletics staff, student-athletes and officials should 
continue to emphasize that purposeful or flagrant head or neck contact in any sport should not be 
permitted and current rules of play should be strictly enforced. 

VIRGINIA POLYTECHNIC INSTITUTE AND STATE UNIVERSITY 
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Virginia Tech Sports Medicine Concussion Management 

Virginia Tech Sports Medicine Baseline Testing 

1) Every new (first-year or transfer) student-athlete in the sports of baseball, basketball (men and 
women), cheerleading, dance, football, volleyball, lacrosse, soccer (men and women), softball, swim 
(platform divers only), track and field (pole vaulters only), and wrestling, must receive a pre-season 
baseline assessment for concussion involving the following; 

Symptom Checklist (SAC) 

SCAT Form 

ImPact testing 

BESS testing 

Force Plate testing 

~Copies of the results will be kept on file by the staff athletic trainer for convenient access. 

2) An student-athlete suspected of sustaining a concussion will be evaluated by the Virginia Tech 
Athletics healthcare providers using the Standardized Assessment of Concussion (SAC), Balance Error 
Scoring System 
(BESS), and Graded Symptom Checklist (GSC). Should the team physician not be present, the 
athletic trainer will notify the team physician ASAP to develop an evaluation and treatment plan. 
Ideally, an assessment of symptoms will be performed at the time of the injury and then serially 
thereafter (i.e. 2-3 hours post-injury, 24 hours, 48 hours, etc). The presence or absence of 
symptoms will dictate the inclusion of additional neurocognitive and balance testing. 

3) Any student-athlete diagnosed with a concussion shall not return to activity for the remainder of that 
day. Final authority for Return-to-Play shall reside with the team physician or the physician’s designee. 

4) Once the student-athlete is symptom free, the athletic trainer, following consultation with the team 
physician will conduct follow up ImPact testing as directed. For Study participants, please refer to Clinical 
Test matrix. If requested by the team physician or athletic trainer (typically for the purpose of evaluating 
whether an athlete should return to class, reschedule exams, etc), testing may be conducted while the 
athlete is still symptomatic. 

5) The team physician will be notified as soon as possible of the test results. 

6) The following assessment and return to play plan will be used for all concussions: 

Virginia Tech Sports Medicine Concussion Assessment 

When a student-athlete shows any signs, symptoms or behaviors consistent with a concussion, the 
athlete shall be removed from practice or competition and evaluated by a Virginia Tech Athletics 
healthcare provider. NO athlete suspected of having a concussion is permitted to return to play while 
symptomatic! 

1) At the time of injury, a clinical evaluation is performed, symptoms checklist and SCAT conducted and 
Team Physician notified. 
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2) After the initial clinical evaluation, the symptom checklist should be repeated followed by referral to the 
team physician if indicated. Student-Athlete Home Instruction Sheet should be given to the athlete at this 
time. 

3) First day post injury, the student-athlete should have a follow up clinical evaluation and symptom 
checklist completed. 

4) Follow-up clinical evaluations and symptom checklists are completed daily until the athlete is 
asymptomatic. 

5) Once the athlete is asymptomatic: 
a) Complete post traumatic ImPact testing and compare to baseline. 
b) Complete symptom checklist 
c) Clinical evaluation including Neuropsychological assessment 
d) BESS testing (Force Plate for study participants) 

6) Upon satisfactory completion of the above variables, the physician can direct the athletic trainer to 
initiate the 5-step graduated exertional RTP protocol. 

No activity - complete and cognitive rest until asymptomatic. Objective is rest and recovery 

Light aerobic exercise - 20 minute stationary bike at 10-15 mph. Objective is to increase heart 
rate 

Sport-specific exercise - 20 minutes of individual drills, running team drills, etc. Objective is to 
add body weight movement 

Non-contact training drills - 20 minutes of more advanced drills like passing drills, etc. May add 
resistance training. Objective is to add coordination and cognitive load with exercise 

Full contact practice - participate in normal training activities. Objective is to restore confidence 
and allow assessment of functional skills by coaching staff 

Return to play 

IF AT ANY POINT DURING THIS PROCESS THE ATHLETE BECOMES SYMPTOMATIC THE 
ATHLETE SHOULD BE RE-ASSESSED DAILY UNTIL ASYMPTOMATIC, 

7) All documentation pertaining to the student-athletes concussion assessment will be included in the 
student-athletes medical record. 

Aug 1,2011 

VIRGINIA POLYTECHNIC INSTITUTE AND STATE UNIVERSITY 
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Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Sue Aim Bidstrup Allen <sne.allen@coe.gatech.edu> 

Saturday, November 23, 2013 9:00 PM 

Sam Pavdue <slpposc@ncsu.edtr~; Carolyn Callahan (cmc@virginia.edu); Elaine Wise (elaJne.mse@louisville.edu); Janie Hodge 

(hodge@clemson.edu); Larry Killough (larry@vt.edu); Broome, Lissa L <lbroome@email.unc.edtr~; Martha Putall~ PhD 

(putall~@duke.edu); Marvin P. Dawkins (mdawkins@mimni.edu); Michael J. Wasylenko (mjwa~le@~r.edu); Pamela 

Perrewe’ (pperrewe@cob.fsu.edu); Patricia Bellia (pbellia@nd.edn); Richard D Carmichael (cannicha@~u.edu); Robe(t Taggart Jr. 

(robert.taggart@bc.edn); Sue Ann Allen (sue.bidstmp@chbe.gatech.edu); Susan Albrecht (saa01 @pitt.edu) 

Re: Excused absences 

Concussion Protocol- 1 .doc 

Sam, 

Attached is GT’s concussion policy. 

If a student or student-athlete is granted an excused absence from the 
institute, then the?" are entitled to take the exam before or after the 
notmal test date. The provost’s office will contact the professor and 
explain the institute policy, if this option is not provided to the student. 

Sue Ann 

On 11/19/13 8:31 .~’~4. Sam Pardue ~vrote: 
Good morning. I trust evewone is has had a good fall semester and 
looking forward to some "down" time during the holidays. 

I would like you to consider a couple of items that are campus 
specific. Please ask your spolts medicine staffs ~vhat are their SOP 
for screening/evaluating and treating concussions. YVhile we are not 
requiring corfference wide policies to be adopted, it would be good to 
know how- things are handled at each raeraber institution. 

Secondly, my- Associate Vice Provost asked if I would poll the ACC FARs 
in regards to how "officially" recognized excuses that irapact class 
attendance are handled. We have a number of instructors that do not 
provide an opportm~ity to take an exam either earlier or later it" a SA 
were to miss a test as a result of athletic competition. To be fair 
they likely treat non-SA the same in that regard. Their remedy is to 
simply drop the lo~vest grade, in this case a zero. This creates a 
hardship for some SA whose travel schedule may negatively impact their 
attendance on more than one occasion. The most frequently given 
reason is that oflhring multiple exams either increases cheating or 
creates additional work by the instructor. I would like to l~mw how 
you deal ~vith absences that result in missed exams. Are your SA given 
the opportunity for a re-test? 

Thanks. See you in Charlotte. 

Sam 

Sue .amn Bidstrup Allen 
Professor of Chemical & Biomolecular Eng. 
Associate Dean for Faculty Development & Scholarship 
Georgia Institute of Technology 
225 North Avenue 
Atlanta, GA 30332-0360 
Phone: 404-385-5053 
email: su e allen@coe.gatech.edu 



Georgia Tech Athletics Concussion 
Program and Protocol 

Concussions affect athletes from many sports including Football, Basketball, Baseball, Softball 
and Pole Vaulting. Estimates of greater than 300,000 concussions occur per year in athletic 
events and many concussions go unreported for many reasons. Reasons for not reporting possible 
concussions include fear of being pulled from competition and lack of education of the 
symptoms of concussion~ Concussions also remain one of the more difficult injuries to assess 
and treat. Objective testing tools are not always the most practical method to assess the severity 

of the injury. There are also no real definitive treatment options available except physical and 
cognitive rest for the athlete. 

With this background, the Georgia Tech Concussion Program strives to combine all areas of 
concussion evaluation and management into a comprehensive team based approach to the care of 
the athlete. The main areas of the program include education, evaluation, and management. 

The recent 3rd Edition Zurich Concussion consensus statement has much of what is discussed 
here in greater detail. NCAA guidelines will also be adhered to in the management of concussion 
as the guidelines continue to evolve. 

Education 
Education is an important aspect of the program as studies have shown that both coaches and 
athletes are not always aware of the symptoms as well as seriousness of concussions. 

Pre-season educati on will consist of an educational presentation and/or handout for later referral 

for the athlete and coach. Athletes who sustain a concussion will also be reminded of the 
symptoms, usual duration, and return to play criteria for concussions. They will also be reminded 

of the seriousness of reporting accurate symptoms and the potential progression of post- 
concussion syndrome if they return too soon. Prevention of concussion will also be discussed 
including appropriate equipment, strength training, and utilization of safer techniques in their 

sport. 

Evaluation and Management 
Evaluation and management will consi st of pre-season baseline testing, on-field management, 
acute management, and return to play progression. Chronic and multiple concussion 
management ~vill be addressed in conjunction ~vith our referral program to neurology. 

Pre-Season Testing 
Pre-season testing will consist of baseline IMPACT testing. IMPACT baseline testing will occur 

at the beginning of an athlete’s freshman year and may be repeated if player sustained a 
concussion during the previous year. 



On-Field Management of Acute Concussions 
When an athlete sustains a suspected concussion or head injury they will be evaluated first by an 
athletic trainer and if present, a physician. 

The initial evaluation will include a brief history of signs and symptoms as well as some form of 
SAC evaluation. A physical exam including cervical spine assessment should be done as well. 

If a concussion is diagnosed at the time of initial exam, the athlete will not return to play, 
symptoms will be monitored and serial examinations performed to evaluate progression of the 
injury. If the injury is only suspected but not diagnosed as a concussion and symptoms resolve 
quickly, the possibility of return to play will be considered. Once symptoms resolve and an 
alternative diagnosis is considered, the athlete will gradually progress to exertional testing. If 
symptoms have resolved and do not return, then return to play will be considered if the injury is 
diagnosed as something other than a concussion. 

The athlete will be re-evaluated after the game or practice to assess whether or not symptoms 
have returned, increased, or decreased and to di scuss the need for re-evaluation should symptoms 
worsen during that evening. Whenever possible, the athlete should be evaluated by a team 
physician the next day. 

Obviously severe neurologic or worsening symptoms would warrant emergency care and 
immediate referral to nearest hospital. 

Acute Management 
Athletes determined to have a concussion will be evaluated daily by the athletic trainer and at 
multiple intervals by the team physician during the course of symptoms. SAC and or IMPACT 
testing will be done about 24 hours after injury. No pain medication will be used for the first 24 
hours to determine severity of injury. If symptoms are improving, acetaminophen may be 
considered appropriate for pain control. The athlete will also utilize as much cognitive rest as 
possible while physical rest is employed during symptomatic phase. If symptoms are worsening, 
CT or MRI imaging will also be considered along with neurologic referral. 

Return to Play Progression 
Once the athlete is asymptomatic, SAC and/or IMPACT testing will be performed again and re- 
evaluation with a team physician done. If the athlete performs satisfactorily on testing and 
physically appears well, they will be considered to start the return to play progression. The return 

to play sequence will follow a daily progression from cardiopulmonary exercise, to weight 
lifting, to non-contact drills, then contact drills and finally return to game activity. If the athlete 
becomes symptomatic during the progression, they will rest and be re-evaluated the next day. If 
they are asymptomatic then the progression will resume. 

Chronic Concussions and Post-Concussion Syndrome 
Athletes Who Cannot Return to Play 
Athletes who cannot return to play in a timely fashion or athletes with a history of multiple 
concussions and/or post-concussion syndrome will be considered for referral to neurology for 
further testing, evaluation, and recommendations. 



Fl’om: 

Sent: 

To: 

Subject: 

Callahan, Carolyn (cmc) <cmc@eser~ices.virginia.edu~ 

Wednesdav November 27 2013 3:07 PM 

Killough, I,a~ <larry@vt.edtr~; Sam Paxdue <slpposc@ncsu.edu>; Carolyn Callaha~ (cmc@virginia.edu); ElaJme Wise 

(elame.wise@louisville.edu); Janie Hodge (hodge@clemson.edu); Broome, Lissa L <lbroome@email.unc.edu>; Martha Putall~ PhD 

(putall~@duke.edu); Marvin P. Dawkins (mdawkins@miami.edu); Michael J. Wasylenko (mjwa~le@~r.edu); Pamela 

Perrewe’ (ppel~ewe@cob.fsu.edu); Patricia Bellia (pbellia@nd.edu); Richard D Carmichael (cannicha@wfu.edu); Robelnt Taggart Jr. 

(robert.taggart@bc.edu); Sue Ann Allen (sue.bidsti-dp@chbe.gatech.edu); Susan Albrecht (saa01 @pitt.edu) 

Excused absences 

HI Sam, 
Our situution ~s the same as Larry’s. We have relatively good responses from most faculty, but in the languages and in some of the science labs student athletes are not given any more 
leeway than any other students (which is very little!). In some other classes a student can drop the lowest exam score An absence is a scored as a zero which can be dropped. We have not 
had much luck in getting a policy in place as past Provosts have left such policies to the discretion of individual schools. 
I have not had any luck so far in getting my hands on the concussion policy--but I think those were all collected at the ACC office at one time when the NCAA required that each institution 
have such a policy.Did you check with them? 
Carolyn 

Dr. Carolyn M Callahan 
Coman onwealth Professor 
Department of Curriculum Instruction and Special Education 
University of Virginia 
417 Emmet Street 
P.©. Box 400277 
Charlotbesville, VA 22904-4277 
Phone: 434-;’Y24-0791 
Fax: 434-243-1379 

From: Killough, Larry [larry@vt.edu] 
Sent: Wednesday, Novembcr 20, 2013 3:00 PM 
To: Sam Pardue; Carolyn Callahan (cmc@virginia.edu); ine Wise (elaine.wise@louisville.edu); Janie Hodge (hodge@clerason.edu); Lissa L. Broome (lbroome@email.anc.edu); Martha 
Putallaz Pl-tD (2)utallaz@duke.edu); Marvin P. Dawkins (mda~vkins@miami.edu); Michael J. Wasylenko (mjwasyle@syr.edu); Pamela Perrewe’ (ppel~ewe@cob.fsu.edu); Patricia Bellia 
(pbellia@nd.edu); Richard D Carmichael (camficha@’~u.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Susan Albrecht 
(saa01 @pitt.edu) 
Subject: RE: Excused absences 

Sam, 

I have attached material regarding our policy on concussions. Class absence excuses are the responsibility of individual faculty raerabers. Attempts have been made in the past to assist in 
getting excuses granted but without success. 

Larry 

..... Original Message ..... 
From: Sam Pardue [mailto:sll~posc~ncsu.edu] 
Sent: Tuesday, November 19, 2013 8:32 AM 
To: Carolyn Callahan (cmc@irginia.edu); Elaine Wise (elaine.~vise@louisville.edu); Janie Hodge (hodge@clemson.edu); Killough, Larry; Lissa L. Broome (lbroome@email.~mc.edu); Martha 
Putallaz Pl-tD (2)utallaz@duke.edu); Marvin P. Dawkins (mda~vkins@miami.edu); Michael J. Wasylenko (mjwasyle@syr.edu); Pamela Perrewe’ (ppel~ewe@cob.fsu.edu); Patricia Bellia 
(pbellia@nd.edu); Richard D Carmichael (camficha@’~u.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Susan Albrecht 
(saa01 @pitt.edu) 
Subject: Excused absences 

Good morning. I trust everyone is has had a good fall semester and looking forward to some "do~vn" time during the holidays. 

I would like you to consider a couple of items that are campus specific Please ask your sports medicine statt~ what are their SOP for screening/evaluating and treating concussions. While 
we are not requiring conference wide policies to be adopted, it would be good to kno~v how things are handled at each member institution. 

Secondly, my Associate Vice Provost asked if I would poll the ACC FARs in regards to how "officially" recognized excuses that impact class attendance are handled. We have a number of 
instructors that do not provide ari opportunity to take an exam either earlier or later if a SA ~vere to miss a test as a result of athletic competition To be fair they likely treat non-SA the same 
in that regard Their remedy is to 
simply drop the lowest grade, in this case a zero This creates a 
hardship for some SA ~vhose travel schedule may negatively impact their attendance on more than one occasion The most frequently given reason is that oIt’ering multiple exams either 
increases cheating or creates additional work by the instructor I would like to know ho~v you deal with absences that result in missed exams. Are your SA given the opportunity for a re- 
test? 

Thanks. See you in Charlotte. 

Sam 

Samuel L Pardue 
Associate Dean & Director, Academic Programs College of Agriculture and Life Sciences Faculty Athletic Representative NC State University Raleigh, NC 27695-7642 
919-515-2614 Voice 
919-515-5266 FAX 

"All electronic mail messages in connection with State business which are sent to or received by this account are subject to the NC Public Records Law and may be disclosed to third 
parties" 



From: 

Sent: 

To: 

Subject: 

Tricia Bellia <pbellia@nd.edu~-- 

Wednesday, December 4, 2013 4:07 PM 

Sam Pardue <slpposc@ncsu.edu> 

Carolyn Callahan (cmc@irginia.edu); Elmne Wise (elaine.wise@louisville.edu); Janie Hodge (hodge@clemson.edu); Lain/Killough 

(lm~’@t.edu); Broolne, Lissa L <lbroome@emaAl.unc.edu>; Martha ][hatoJlaz PhD (putallaz@duke.edu); Ma~dn P. Dawkins 

(mdawkins@miami.edu); Michael J. Wasylenko 0njwasyle@syr.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu); Richard D Carmichael 

(cannicha@wfu.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Susan Albrecht 

(saa01 @pitt.edu) 

Re: Excused absences 

Hi Sam--I apologize lbr the delay in responding. Notre Dame is in the mids~t of revising its concussion policy. Since our current document will ~on be outdated, I 

don’t think it makes sense to shm-e it, but our new document is not ready for circulation yet. I should be able to provide it next month. 

On the question of excu~d absence~ we have tw’o interrelated policies. Under the first, our Faculty Board on Athletics must approve all athletics schedules under the 

following guidelines: 

No schedule [for competition] becomes final until both the director of athletics and the Facul~" Board on Athletics have approved it. ’][’he board has authorized 

its chair to approve on its behalf any schedule falling clearly within board guidelines. 

The playing schedules for all varsi .ty sports must be constructed so that student-athletes do not miss morn than throe classes in the Monday-Wednesday-Friday 

sequence or three classes in the Tuesday-Thursday sequance in a single semester. This prescription applies to regular-season play, not to post-season 

co~fference or NCAA tournaments. Given special circums~nces consistent ruth the board’s desire to enable coaches to build competitive schedules, the board 

gives its chair the discretion to approve up to two additional class misses tbr a given semester beibre having to bring a specific reques~t before the board. The 

board has given its chair the discrelion to authorize additional class-miss excuses when reasonable due to weather, transportation, or other complications 

unanticipated Maen the team’s travel schedule was originaJly approved. 

When an absence is approved pursuant to this policy, our generdl institutional policy, under the auspices of the Office of Student Affairs, provides that the absence is 

excused. The professor’s discretion over whether to permit make-up work is relnoved; the professor Inufft give the student a reasonable opportuniF to make up work. 

We have successfully argued that the "reasonable opportunity." requirement is not satisfied by requiring a student to take a zero or to average one fewer test into his or 

her grade. Rathel; we have taken the position that the reasonable opportunity, to make up work is an opportunity to make up work without penal~’. 

Best, 
Tricia 

Patricia L. Bellia 
Professor of Law and Notre Dame Presidential Fellow 
3158 Eck Hall of Law 
Notre Dame Law School 
Notre Dame, IN 46556 
(574) 631-3866 (phone) 
(574) 631-8078 (fax) 
pbellia@nd.edu 

On Nov 19, 2013, at 8:31 AM, Sam Pardue <slpposc~ncsu.edu> wrote: 

Good morning. I trust everyone is has had a good Ihll semester and 

looking forward to some "down" time during the holidays. 

I would like you to consider a couple of items that axe canapus 

specific. Please ask your spo(ts ~nedicine stuffs what axe their SOP for 

screenin~/evaJuating and treating concussions. While we are not 

requiring conference wide policies to be adopted, it would be good to 

know how things are handled at each ~nember institution. 

Secondly, my Associate Vice Provost asked ifI would poll the ACC FARs 

in regards to how "officially" recogNzed excuses that impact class 

attendance are handled. We have a number of instructors that do not 

provide an opportuniU to take an exam either earlier or later ifa SA 

were to miss a test as a result of athletic competition. To be fair 

they likely treat non- SA the same in that regard. Their remedy is to 

simply drop the lowest grade, in this case a zero. This creates a 
ha~rdship for so,ne SA whose travel schedule may negatively i,npact their 

attendance on more than one occasion. The most frequently given reason 

is that offering multiple exams either increases cheating or creates 

additional work by the instructor. I would like to know how you deal 



with absences that result in missed exams. Are your SA given the 

optx~rtunity for a re-test? 

Thanks. See you in Charlotte. 

Sam 

Samnel L. Pardue 

Associate Dean & Director, Academic Programs 

College of Agriculture and Life Sciences 

Facnli3. ~ Athletic Representative 

NC Stale Universi~ 
Raleigh, NC 27695-7642 

919-515-2614 Voice 

919-515-5266 FAX 

"All electronic ,nail messages in connection ruth State business which are sent to or received by this account are subject to the NC Public Reco~v~s Law 

and ~nay be disclosed to third pa~ies." 



From: 

Sent: 

To: 

Subject: 

Strum, Teaem <tstmm@ncaa.org> 

Friday, September 10, 2010 9:48 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

2011-2012 Ethi~ic Minori~ and Women’s Enhancement Postgraduate Scholarship for Careers in Athletics 

September 10, 2010 

TO: Faculty Athletics Representatives ] 

Athletics Directors ] -- At NCAA Member Institutions 

Senior Woman Administrators ] 

Conference Commissioners ] 

FROM: Teaera Strum 

Assistant Coordinator of Diversity aM Inclusion. 

SUBJECT: 2011 - 12 NCAA Ethnic Minori~ and Women’s Enhancement 
Programs’ Postgraduate Scholarship for Co~reers in Athletics. 

This is to announce that applications are now being accepted for the 2011-12 Ethnic Minority mad Women’s Eithancement Postgraduate Scholarship. The scholarships 

are for ethnic minorities and women interested in pursuing an advanced degree in a spoil-related field. 

The NCAA awards 13 scholarships to ethnic minorities and 13 scholarships to women college graduates who roll be entering their initio1 year of pos~tgraduate studies. 

Each award is for $6,000. 
Awardees of the scholarship must be entering their initial year of postgraduate studies during the 2011-12 academic year and they must be a full-time student at all 

times while using the aw~d. The student must be a U.S. citizen. 

The application deadline is Thursday, December 2. Applicants can apply online using the online submission system. For access to the online submission s3~stem, you 

may log onto www.ncaa.org. 

Otticial transcript(s) must arrive, not be v~stmarked, by the deadline in order tbr the application to be complete and be reviewed. 

Thank you for your support of the Ethnic Minority and Women’s Enhancement Scholarship. If you have any questions, please contact Teaera Strum at 
tstrum@r~caa.o~g or 317/917-6222. 

This emaJi and an)- attachments may contain NCAA confide~tia~ and privileged information. If you are 
n~t the intenied rezipient, please notify the senier iK@r~ediately by return emaii, delete this 
message and destroy any copies. Any dissemination or use of this; information by a person ~ther than 

the intended recipient is unauthorized and may be illegal. 



From: 

Sent: 

To: 

Subject: 

Strum, Teaera <tstmm@ncaa.org> 

Tuesday, September 6, 2011 10:10 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

2012-13 NCAA Ethnic Minority a~d Women’s Enhancement Postgraduate Scholarship 

MEMORANDUM 
September 06, 2011 

TO: Faculty Athletics Representatives ] 

Athletics Directors ] -- At NCAA Member Institutions 

Senior Woman Administrators ] 

Conference Commissioners ] 

FROM: Teaera Strum 
Assistant Coordinator of Educational Programs. 

SUBJECT: 2012-13 NC~’M~_ Ethnic Minori .ty and Women’s Enha~lcement 

Postgraduate Scholarship for Careers in Athletics. 

This is to announce that applications are now being accepted for the 2012-13 Ethnic Minority mad Women’s E~thancement Postgraduate Scholarship. The scholarships 

are for ethnic minorities and women interested in pursuing an advanced degree in a spo~-related field. 

The NCAA awards 13 scholarships to ethNc minorities and 13 scholarships to women college graduates who will be entering their initial year of postgraduate studies. 

Each award is for $6,000. 
Awardees of the scholarship must be entering their initial year of postgraduate studies during the 2012-13 academic year and they must be a full-time student at all 

times while using the awaacd. The student must be a U.S. citizen. 

The application deadline is Thursday, December 1. Applicants may click here to apply using the online submission system. For more intbnnation please log onto 

www.nc~£a,or~,m. 

Otticial transcript(s) may be submitted online to ts~rum@ncaa.org or by mail and must arrive, not be postmarked, by the deadline in order for the application to be 

complete and be reviewed. 

Thank you for your support of the NCAA Ethnic Minority and Women’s Enha~lcement Scholarship for Careers in Athletics. If you have any questions, please contact 

Teaera Strum at t.2~_~__t_E!£n__~{!__n_c__~:_c2_r_~ or 317/917-6222. 

This emaJi and any attachments may contain NCAA confidentia~ and privileged inforw’~a~ion. If you are 
not the intended recipient, please notify tl~:e sender immediately by return emaJi, delete this 
message and destroy any copies. Any dissemination or use of this; information by a person ~ther than 

the intended recipient is unauthorized and may be illegal. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Shannon, Brian <BRIAN.SHANNON@TTU.EDU> 

Thursday, March 7, 2013 7:07 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

Fwd: NFF National Scholar-AtNete Awards Program 

2013 NFF hnportant Dates.docx; ATT00001.htm; Hampshire Honor Society Nomination Materials.dec; AT][’00002.htm 

Onr board recently had the chance to meet with Matthew Sign office National Football Foundation. Below and attached please find information fl~at he provided 

regaarding the NFF’s Hampshire Honor Society- and key dates relating to their National Scholar-Athlete Awards program. 

B ria~ Shannon 

Texas Tech FAR 

Begin tbm,aarded message: 

Fr~n: Debbie Okle <st_o___k_Le__(_a~_i2~2_t___N_’!!!_t__i_2__u__r_t$~_u_~?__n_:__c_9__n_)_> 

Date: March 7, 2013, 10:47:57 AM CST 

To: "ia~vood@ buffedo.edu" <ia~vood@ buffalo.educe, "bruno. 1 @osu.edu" <bruno. 1,@~osu.edu>, "fogreen(r-~trov.edu" <fe green(a)trov.edu;>, 

"iperls~@unr.edu" <i pertw, ~unr.edu>, "dennis.phillips(a~usm~edu" <dem~is.phillips@usm.edu>, "putallaz@&~ke.edu" <puMl~({~duke.edu>, 
"brian.shannon(a)tm.edu" <brian.shannon(r-~ttu~edu>, "david.szymansld~uc.edu" <david.sz’m~anski@uc.e&~>, "ithomasS{~mnsu.edu" 

<ithomas(a)nmsu .e&~>, "tumer(Fgagecon.msstate .edu" <tume~,~Fg agecon.m sstate .edu>, "i potuto 1 @unl .edu" <i potuto 1 @unl.edu>, 

"david.clongh(/~colorado.edu" <david.clongh(&colorado.edu> 

Cc: Matthew Sign <msign(~tbotballlbundation.com> 

Subject: NFF National Scholar-Athlete Awards Program 

This email is being sent on behalf of Matthew Sign, NFF Chief Operating Officer. 

Good afternoon. 

On behalf of the National Football Foundation, thank you for taking time out of your busy meeting schedule to allow us to update you on our ongoing 

programs and initiatives for the upcoming year. It is an opportunity that we do not take for granted. 

As promised, please find attached the forms sent to the sports information directors concerning the Hampshire Honor Society and the calendar of 

events concerning our National Scholar-Athlete Awards program. While we have heard from over 250 schools, we will gladly extend the deadline for 

the Hampshire Honor Society to March :15 if you or your fellow conference members need to submit nominees. 

Finally, thank you for your support of the National Scholar-Athlete Awards and the NFF Faculty Salutes. We greatly appreciate our friendship and 

partnership with the I-A Faculty Athletics Representatives. 

As always, if we can ever be of service, please do not hesitate to give us a call. 

All the best. 

Matthew T. Sign 

Chief Operating Officer 

National Football Foundation & College Hall of Fame, Inc. 

433 Las Colinas Blvd. East, Suite :1:130 

Irving, Texas 75039 

(9721 556- :1000 

msign@footballfoundation.com 



NATIONAL FOOTBALL 
FOUN DATI O N 

NFF National Scholar-Athlete Programs 

Important Dates 

NFF HAMPSHIRE HONOR SOCIETY 

February 1, 2013    - 

March 1, 2013      - 

May 2, 2013        - 

Nomination Forms Emailed 

Nominations Due 

Announcement of NFF Hampshire Honor Society 

NFF NATIONAL-SCHOLAR ATHLETE AWARDS, PRESENTED BY FIDELITY INVESTMENTS 

July 30, 2013        - 

August 30, 2013 

October 1, 2013     - 

October 25, 2013 

December 10, 2013 

Nomination Forms Emailed 

Nominations Due 

Announcement of Candidates for the NFF NationaF 

Scholar Athlete Awards and Semifinalists for the William 

V. Campbell Trophy 

Announcement of the NFF NationaFScholar Athlete 

Class/William V. Campbell Trophy Finalists 

Campbell Trophy Recipient Announced 

2.28.2013 



NFF 

NATIOINAL ~’001 [sALL 
t~OU N I)N1 lOIN 

HAMPSHIRE HONOR SOCIETY 
COVER SHEET 

SCHOOL: 

FOOTBALL DWISION (CIRCLE ONE): 

FBS FCS II III NAIA 

SPORTS INFORMATION DIRECTOR: 

SID ADDRESS: 

/ 
EMAIL : ~ PHONE: 

~I~ PLEASE CHECK HERE IF YOUR SCHOOL HAS NO NOMINEES 

TOTAL NUMBER OF PLAYERS NOMINATED: 

NAMES OF ALL NOMINEES (IN ALPHABETICAL ORDER BY LAST NAME) 



NAT I O N A L [:O O T BALL 
Fo UN DATI ON 

NFF HAMPSHIRE HONOR SOCIETY 
NOMINATION FORM 

Nominee: 

- PLEASE USEA SEPARATE FORM FOR EACH NOI~INEE- 

Permanent Address: 

Email: 

Cumulative GPA: 

Major: 

Minor: 

FOOTBALL INFORMATION: 

Position(s): 

Varsity Letters Earned (as of January 2013): 

Years Serving as Captain (if applicable): 

Football & Academic Honors (optional): 

GPA Scale: 

SID (print name): Signature: 

AD (print name): Signature: 

By signing above, the sports information director (SID) and the athletics director (AD) certify that all 

information listed above is true and in accordance with both school and NCAA records. 

ALL NOMINATIONS ARE DUE MARCH 1~ 2013! 

Please ReturnTo: 

Hill ary Jeffries 
Ernail: hj effries@footballfoundation.corn 

Phone: 1.800.486.1865 
Fax: 972.556.9032 



Fl’om: 

Sent: 

To: 

Subject: 

Strum, Teaera <tstrum@ncaa.org> 

Monday, April 29, 2013 9:26 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

NCAA Student-Athlete and Bob Frederick Sv~rtsmanship Awards 

1-o view :~n onlhqe ve~-sion of this ernail, click 

MEMORANDUM 

April29,2013 

TO: Divisions I, II and III Commissioners, Directors of Athletics, Senior Women Administrators 
and Sports Information Directors. 

FROM: Debbie Wilson, chair 
Committee on Sportslnanship and Ethical Conduct. 

SUBJECT: 2012-13 NCAA Sportsmanship Awards. 

The NCAA Committee on Sportsmanship and Ethical Conduct (CSEC) is pleased to announce is 

acceptance of applications for the NCAA Student-Athlete and Bob Frederick Sportsmanship 

Awards. The Bob Frederick Sportsmanship Award honors coache~ administrators and staff who 

display the utmost respect for NCAA intercollegiate athletics by upholding a demonstrated his~tou 
of sportsmanship. The Student-Athlete Sportsmanship Awa, d honors s~dent-athletes and teams 

who have distinguished themselves thiough demonstrated acts of sportsmanship and ethical 

behavior. Please review the awmd highlights below. Note that nominations for both awa, ds will be 

open from Septmnber 2012 through June 14, 2013. 

Student-Atldete Sportslnanship Award 

Nominations open September 2012 through June 14, 2013. 

Institutions may: 

Access the Student-Athlete Sportsmanship Awa~’d nomination tbrm at 
www.ncaa.org/sportsmanship under the "Sportsmanship Awald" tab. Each institution is permitted 

to nominate one male and one female. 

Forvva~rd one nomination form and completed signature page per nominee via e-mail attachinent 

to their conference office. 

¯ Conference offices and independent institutions must: 

Save aJl .PDF submissions thioughout the year. (Recommended Ws~tems for ensuring the 
collection of all forms include setting up a conference sporksmanship e-mail account to which 
institutions can send the form and ~ving all received tbnns in shared file.) 

Review and select not morn than one individual or team nominee of each gender as 
conference nominees. 

To submit tile sportsmanship award nomination ibnn click on the NCAA staB’e-mail 
Attach two nomination forms (one mg~e and one female) and send. 

Fax or e-moil signature pages to the NCAA s~aff contact lis~ted in the nomination fom~. 

Reminder e-mails to submit nominations will be sent to directors of athletics, commissioners, 
senior women’s administrators and Slx~rts information directors near the close of each sport 
season. 

Bob Frederick Sportsmanship Awm’d 

Nominations open September 2012 through June 14, 2013. 

Nominators may access the Bob Frederick Sportsmanship Award nomination form at 

wvwv.ncaa.orgisportsmanship under the "Sportsmanship Award" tab and e-Inail it to the 

NCAA staff contact listed on tile form. 

Reminder e-mails to submit nominations will be sent to commissioners and directors of 

athletics periodically throughout the year. 

We hope you roll join us in recognizing the accomplishments of our NCAA s~dent-athletes, 

coaches, administrators and sIaffin their endeavors to promote respect and integri~ in 



intercollegiate athletics by snbmitting nominations throughout the 2012-13 year. 

DW:TB/trs 

cc: Committee on Sportsmanship and Ethical Conduct 

Select NCAA Staff Members 



From: 

Sent: 

To: 

Subject: 

Karen Momson <kmomson@ncaa.org> 

Wednesday, May 8, 2013 3:36 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Deadline Approaching to Submit Nominations for 2013 NCAA Woman of the Year 

1-o vie:^; :~n onlh"~e version of this ernail, click 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Davis, Kina <kdavis@ncaa.org> 

Friday, July 12, 2013 4:21 PM 

Nominations ibr Award for Diversity mad Inclusion 

web site posting 2013.docx 

MEMORANDUM 

Jnly 12, 2013 

TO: NCAA Faculty Athletics Representatives. 

FROM: Bernm’d W. Franklin, Executive Vice President of Membership amd 
Student-Athlete Affairs/Chief Inclusion Officer 

ShaJcon R. Beverly, President of Minority Opportnnities Athletic 

Association (MOAA). 

SUBJECT: Nominations for Award for Diversity mad Inclusion. 

The Award for Diversity and Inclusion represents a partnership formed by the NCAA and MOAA to recognize and celebrate the initiatives, policies and practices of 

institutions, athletics departments, mad/or conference offices that foster diversity and inclnsion within the intercollegiate athletics community. Successful nominees may 

demonstrate their contribution to diversity m~d inclusion in many forms, inclnding commnnity service, professional development, hiring practices mad or programming 

activities that enhance opportunities for people of diverse cultures, backgrounds and experiences. Last year’s inaugural award winner was the North Coast Athletic 

Conference Presidents’ Council. 

Nomination forms will be available at www.nca~.or~diversiey_inclusion beginning July 15, 2013. Two letters of support must accompany each nomination and 
should be sent to a~,ard,~)~caa.org by Friday, Septelnber 20, 2013. 

The Aw~xd ibr Diversity and Inclusion selection committee will consist of members of MOAA, the NCAA Committee on Women’s Athletics and the NCAA Minority 

Opportunities and Interests Committee. The award runner(s) will be recognized at the 2014 NCAA Convention and p~:rticipate at the MOAA Symposium to be held 

in conjunction with the Nation~l Association of Collegiate Directors of Athletics Convention in June 2014. 

Should you have any questions, please contact Katie Newman at lmewm an(ibnacda.com, 440/788-7474, or Chris Ruckdaschel at cruck daschell(~ncaa.or~, 

317/917-6975. 
B~F:krd 

Attachment 

This emaJl and ant’ attachments mat, contain NCAA confidentiaJ and privileged intbrmation. If yon m-e not "the intended recipient, please notify the sender immediately 
by return email, delete this message and deslroy ally copies. Any dis~mination or use of this intbrmation by a person other than the intended recipient is unauthorized 
and Inay be illegal. 



Award for Diversity and Inclusion 

The Award for Diversity and Inclusion represents a partnership formed by the National 

Collegiate Athletics Association (NCAA) and the Minority Opportunities Athletic Association 

(MOAA) to recognize and celebrate the initiatives, policies and practices of institutions, athletics 

departments, and/or conference offices that embrace diversity and inclusion across the 

intercollegiate athletics community. This can be through community service, professional 

development, hiring practices and/or programming activities that enhance opportunities for 

people of diverse cultures, backgrounds and experiences. 

Eligibility 

NCAA or MOAA member institutions, athletics departments and conference offices are eligible 

to receive the award. 

Criteria 

Key characteristics of award winners may include: 

* Focusing on the importance and the benefits of managing diversity, equality 
and promoting a culture of inclusion. 

* Raising and deepening awareness of equality and diversity issues, from both 
an employment and service provision point of view. 

* Providing mentoring opportunities and/or programming internally or 
externally. 

* Supporting inclusive and/or diversity related educational/professional 
development opportunities. 

* Implementing creative and inclusive work policies to support the needs of a 
diverse staff. 

* Fostering an environment that celebrates differences. 
* Contributions in the last year for innovative initiatives that affect the 

organization internally or externally. 



Nomination and Selection Process 

Nomination forms are available at ww~v.ncaa.orgidiversity_inclusion. Two letters of support 

will be required for all nominations. Self-nominations are welcome. Nominations will describe 

how the nominee has fostered leadership and commitment to enhance diversity and inclusion and 

expanded opportunities for students, staff and/or faculty within the athletics community. 

Further, letters of support from self-nominated institutions, athletics departments or conference 

offices must come from members outside of the athletic department/conference office that have 

know, ledge of their accomplishments or involvement with the programming. 

The selection committee will consist of individuals from the MOAA membership, the NCAA 

Committee on Women’s Athletics and the NCAA Minority Opportunities and Interests 

Committee. 

Recognition 

The winner(s) will be recognized at the 2014 NCAA Convention and participate at the MOAA 
Symposium to be held in conjunction with the NACDA Convention in June 2014. 



From: 

Sent: 

To: 

Subject: 

Martha Putallaz, Ph.D. <putallaz@duke.edu;, 

Wednesday, July 24, 2013 8:58 AIvl 

Robert Taggart (robert.taggarg~:bc.edu): Nick Hadley <hadley@umd.edu>; ’Caro|yn Callahan (cmc@virgmia.edu)’; Larry Killough 

(larry@vt.edu); Sam Pardue (slpposc@ncsu.edu); Broome, Lissa L <lbroome@email.unc.edu>; ’carmich~wfu edu (carmicha@wfu.edu)’; 

Janie Hodge <HODGE@clemson.edu> Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Perrewe, Pamela <pperrewe@cob.fsu.edu>; 
Marvin P. Dawkins (mdawkin@mimni.edu); saa01 @pitt.edu; ~njwasyle@ma_wwell.syr.edu; Tricia Bellia (pbellia@nd.edu); Elaine Wise 

(eomse0 l@louis~’ille.edu) 

I:W: 1A FAR Award 

Please make sure your schools have worked with Shamaree to identify any quafified candidaLes t:or the IA FAR Academic ~!xce]fence Award. Thanks so much 

Martha 

From: jatwood [mailto:jatwood@buffalo.edu] 
Seat: Tuesday, July 23, 20:.t3 1:46 PM 
Te: sbrown@theacc.org 

Co: MarLha Putallaz, Ph.D. 
Subject: 1A FAR Award 
Dear Shamoree: 

The NCAA has made the 1A FAR Academic Excellence Award part of the online application center, Program Hub, at ~d?__c_’_a_#_=£[zq_/~_[Lo_g_[_a__[_n__[L_u__b_.. This will allow mot~ 
facile and error-free handling of the submitted data and preparation of the Award Certificates. The exact same data are required, but it is a new procedure and I ask for your 
patience with the new system. As a reminder, the qualifications are: 

(1) Awarded a Bachelors degree in the previous yeaJr (September 1, 2012- August 31, 2013) with a cumulative GPA of a 3.80 or above upon graduation. 

(2) PaJCticipation in at least two years of intercollegiate athletics at a Football Bowl Subdivision (FBS) institution in a sport sponsored by an FBS cont~rence. FBS 

institutions that are independent in football are eligible for the aw~xd in football. 

The process is: 

(1) Go to wvw~.ncaa.or#/programhub. 
(2) Choose your status from pteviouslyregistered, newuseror NCAA account. Some of you may already be registered, as this is to become the main nomination site. 
(3) At the welcome page choose "profile", unless you are already registered, fill out the form and verify your email address. 
(4) Now at the welcome page choose "application" and select NCAA D1A Faculty Athletic Representative Academic Excellence Award. 
(5) Fill out one form for each qualifying individual. Two of these are "drop boxes" to ensure uniformity. You only need to type in the name (first, middle, last), the GPA to 

two decimals (i.e. 3.85) and the major. For the major try to keep to no more than 50 characters; for double majors, separate the majors by/. 
Thank you for your assistance in recognizing these outstanding student athletes. The deadline is September 3, 2013 for all names to be submitted. If you have any 
questions, send an email to jatwood@buffalo.edu . 

Sincerely, 
Jim Atwood 
Professor of Chemistry 
Secretary, 1A FAR Board of Directors 



From: 

Sent: 

To: 

Subject: 

Brown, Shamaree <sbrown@theacc.org> 

Monday, Jnly 29, 2013 4:22 PM 

Adrien Haxraway (a]a4nb@virginia.edu); Came Leger (came leger@ncsu.edu); Clms Uchacz (cuchacz@umd.edu); David Wyman 

(d.wyma~@miami.edu); Dr. Dard Miller (dard.mille@bc.edu); Greg Beanmont (GBeaumon~admin.fsu.edu); Heather Ryan 

(h~a~@duaa.duke.edu); Jane CaMwell (caldwejh@wtb.edu); Jem~aine Holmes (ieholmes@vt.edu); Justin Rutlin (j0rultOl @louisville.edu); 

Mike Farabaugh (baugh@pitt.edn); Phyllis M. LaBaw (plabaw@athletics.gatech.edu); Shelia Meek (ssm2b@virginia.edu); Steve Duzan 

(sdazan@clemson.edu); pholmesl @nd.edu; Brown, Michelle <michellebrown@unc.edu>; Brady William Rourke (bwrourke@syr.edu); 

CaJ:olyn Cdllahma (cmc@irginia.edu); Elaine Wise (eowise0 l@louis~’ille.edu); Jaaaie Hodge (hodge@cletnson.edu); Larry Killongh 

(laru. @t.edu); Broome, Lissa L <lbroome@email.nnc.edu>; Martha Putallaz PhD (putaJla, z@duke.edu); M~xvin P. Dawldns 

(mdawkins@miami.edu); Michael J. Wasylenko (mjwasyle@ur.edu); Nicholas Hadley (Hadley@umd.edu); Pamela 

Perrewe’ (pperrewe@cob.fsu.edu); Patricia Bellia (pbellia@nd.edn); Richard D Carmichael (cannicha@~vfu.edu); Robert Taggart Jr. 

(v:~bert.taggart@bc.edn); Sam PaJcdne (samjpardue@ncsu.edu); Sue Ann Allen (sue.bidstrup~chbe.gatech.edu); Susan Albrecht 

(saa01 @pitt.edu) 

RE: IA FAR Award 

Good Afternoon everyone, 

I have received emails letting me know that the online system is only allowing h~stitutions [:o submit one s[:adent-.athlete. I have hxwarded this technical issue to 

Jim Atwood and will let everyone know when the system is functioning correcdy 

Thanks 

Shamaree 

8HAMAREE f. BROVvN, SR 
Direo:or of S,:udent-Athlete Programs & Compliance 

Q: 336.3894642 IF: 336 369.0065 
sbrown@theacc.or~ 

Fmm~ Brown, Shamaree 
Sent~ Monday, July 29, 2013 9:2S AN 
T~ ’Adden Harraway (ah4nb@virginia.edu)’; ’Carrie Leger (carrie_leger@ncsu.edu)’; ’Chris Uchacz (cuchacz@umd.edu)’; ’David Wyman (d.~man@miami.edu)’; ’Dr. Dard 

Miller (dard.miller@bc.edu)’; ’Greg Beaumont (GBeaumont@admin.Nu.edu)’; ’Heather Ryan (h~an@duaa.duke.edu)’; ’Jane Caldwell (caldwejh@~u.edu)’; ’Jermaine Holmes 
0eholmes@vt.edu)’; ’Justin Ruffin 00ruff01@louisville.edu)’; ’Mike Farabaugh (baugh@pi~.edu)’; ’Phyllis N. kaBaw (plabaw@athletics.gatech.edu)’; ’Shelia Meek 
(ssm2b@virginia.edu)’; ’S~ve Duzan (sduzan@clemson.edu)’; phNmesl@nd.edu; ’michellebrown@unc.edu’; Brady William Rourke (bwrourke@syr.edu); ’Carolyn Callahan 

(cmc@virgiNa.edu)’; ’Elaine Wise (eowise01@louisville.edu)’; ’JaNe Hodge (hodge@clemson.edu)’; ’kar~ Killough (lar~@~.edu)’; ’kissa k. Broome 

(Ibroome@email.unc.edu)’; ’Na~ha Pu~llaz PhD (putallaz@duke.edu)’; ’NaNin P. Dawkins (mdawkins@miami.edu)’; ’Michael J. Wasylenko (mjwasyle@syr.edu)’; ’Nicholas 
Hadley (Hadley@umd.edu)’; ’Pamela Perrewe’ (pperrewe@cob.Nu.edu)’; ’Patricia Bellia (pbellia@nd.edu)’; ’Richard D Carmichael (carmicha@~u.edu)’; ’Robe~ Tagga~ 
(robert.~gga~@bc.edu)’; ’Sam Purdue (sam_pardue@ncsu.edu)’; ’Sue Ann Allen (sue.Ndstrup@chbe.gatech.edu)’; ’Susan Albrecht (saa01@pi~.edu)’ 

Subjeet~ 1A FAR Award 

Good Morning Everyone, 

The IA FAR has established an ~w~rd for gradu~th~g student-athletes called the 1A FAR Academic [xce]~ence Award, The sw~rd whiners ~re m~nounced each year 

at the anm~al f~]~ meeting of the :I.A FAR, The cdteda for the ~wsrd ~re: 

(I) Awarded a t3achekxs degree ~n the previous year (Se0tember 1, 2012- August 31, 201B) w~th a curnulat~w? GP~ o[ a 3.80 or above a0on graduatk)t~, 

(2) Par~:~ci0al:h:m in at ~east two years o~ intercolk~g~ate al:Metics at a Football Bow] Subd~visk~n (FBS) inst~:ut~on in a sport sponsored by an Ft35 conference. 

institutions thai are ~ndependen[ ~n football are e~ig~b~e [:or the award ~n football 

The process for submitting student-atMetes’ ~nformation has changed this year, as opposed to comp~ethsg a form, submission wi]~ now be made on the NCAA 

website. Please see the information below regarding the submission of student-atMetes~ 

Please note the deadhne [()r submissions is September 3. ~f you haw? any questkms~ please feel free to conLact me. 

Thanks 

Shamaree 

SHAMARE .F. T. BROV~N, SR 
Dh’ector of Student-Athlete Prosrams & Compliance 

O: 3363894642 I F: 336 3590055 
sbrown(~theacc.orq 
l:heAOC corn ¯ (~[heAOC 

From: jatwood [mailto:jatwood@buffalo.edu] 

Sent; Tuesday, July 23, 2013:1.:46 PM 

T~: Brown, Shamaree 

Ce: putallaz@duke,edu 
Subject-" 1A FAR Award 
Dear Shamoree: 

The NCAA has made the 1A FAR Academic Excellence Award part of the online application center, Program Hub, at www.ncaa.orglprogramhub. This will allow mo~ 
facile and error-free handling of the submitted data and preparation of the Award Certificates. The exact same data are required, but it is a new procedure and I ask for your 
patience with the new system. As a reminder, the qualifications are: 

(l) Awarded a Bachelors degree in the previous yem (Septelnber 1, 2012- August 31, 2013) with a cumdlative GPA of a 3.80 or above upon graduation. 

(2) Pmnticipation in at least two years of intercollegiate athletics at a Football Bowl Subdivision (FBS) institution in a sport sponsored by m~ FBS conference. FBS 

institutions that are independent in football are eligible for the awaxd in football. 

The process is: 
(1) Go to wvwv.ncaa.or.q/pm.qramhub. 
(2) Choose your status from pfeviouslyregistered, newuseror NCAA account. Some of you may already be registered, as this is to become the main nomination site. 
(3) At the welcome page choose "profile", unless you are already registered, fill out the form and verify your email address. 



(4) Now at the welcome page choose "application" and select NCAA D1A Faculty Athletic Representative Academic Excellence Award. 
(5) Fill out one form for each qualifying individual. Two of these are "drop boxes" to ensure uniformity. You only need to type in the name (first, middle, last), the GPA to 

two decimals (i.e. 3.85) and the major. For the major try to keep to no more than 50 characters; for double majors, separate the majors by/. 
Thank you for your assistance in recognizing these outstanding student athletes. The deadline is September 3, 2013 for all names to be submitted. If you have any 
questions, send an email to iatwood~.buffalo.edu . 
Sincerely, 
Jim Atwood 
Professor of Chemistry 
Secretary, 1A FAR Board of Directors 



From: 

Sent: 

To: 

Subject: 

Attach: 

Division 1A FAR List Serve <DIV- 1A-FARS-LIST@LISTSERV.BUFFALO.EDU> on behalf of 

Shannon, Brian <BRIAN.SHANNON@TTU.EDU> 

Thursday, August 8, 2013 12:06 PM 

DIV- IA-FARS-LIST@LISTSERV.BUFFAI,O.EDU 

I~W: National Football Foundation National Scholal~Athlete Awards 

2013 NFF National Scholar-Athlete Awards l~7~R.pdf 

FYI - this was sent to your SIDs, but the Nat’l Football Foundation provided copies to our IA FAR board. Brian 

From-’ Matthew Sign [mailto:msign@footballfoundation.com] 
Sent-’ Tuesday, August 06, 20:t3 4:4:t PM 
To,, jatwood@buffalo.edu; david.clough@colorado.edu; bruno.:t@osu.edu; Dr. Fred Green; jperry@unr.edu; Dennis Phillips; Martha Putallaz, Ph.D4 Shannon, Brian; 
david.szymanski@uc.edu; jthomas@nmsu.edu; turner@agecon.msstate.edu; jpotuto:t@unl.edu 
Cc-" Rogers Ill, C. Paul 
Subject-’ National Football Foundation National Scholar-Athlete Awards 
Ladies and gentlemer~ 

Good afternoon. I hope evewone had a won&rful summer. 

Please find attached information recently sent to the Sports Information Directors across tl~e countW concerning our National Scholar-Athlete Awards presented by 

Fideli~ Investments. We wanted to make sure you had the same infom~ation. Please feel free to pass along to your colleagnes mthin your respective conferences. As 

always, if you have any questions, please feel free to contact me. 

All the bes~. 
Respectfully, 

Matthew S~ 
Chief Operating Officer 
National Football Fot~]dation & College Hall of Fame, Inc. 
433 Las Colh~as BNd. East, Ste. 1130 
It-zing, Texas 75039 
972.556.1000 
972.556.9032 - ~ax 



NATIONAL FOOTBALL 
FOUNDATION 

2013 NFF NATIONAL SCHOLAR-ATHLETE AWARDS 
Presented by Fidelity Investments 

PROG1LAM OVERVIEW 

The National Football Foundation is now accepting nominations for the 2013 National 
Scholar-Athlete Awards, presented by Fidelity Investments. 

The NFF Awards Committee will select a scholar-athlete class (up to 16 members) from 
all divisions of football, granting each $18,000 toward postgraduate studies. Each class 
member will be named a finalist for the William V. Campbell Trophy, awarded to the 
nation’s top scholar-athlete. The winner of the Campbell Trophy, endowed by 
HealthSouth, will receive a total scholarship of $25,000. 

Recipients of the 2013 National Scholar-Athlete Awards will be guests of The National 
Football Foundation in New York City for a two-night stay at the prestigious 
Waldorf=Astoria Hotel. They will be honored at the Annual Awards Dinner on Tuesday, 
December 10, alongside the 2013 College Football Hall of Fame Class. 

Fidelity enters its third year as presenting sponsor of the NFF National Scholar-Athlete 
Awards, the first presenting sponsor in the 55-year history of the program. Fidelity’ s 
partnership includes the NFF Faculty Salute program, an initiative started last year which 
honors the faculty athletic representative from the institution of each National Scholar- 
Athlete Award recipient. Additionally, Fidelity generously donates $5,000 to each 
Campbell Trophy finalist’s school student-athlete academic services department. 

Please complete the attached nomination form (Word version also available if needed) 
and send to the NFF by Friday, August 30. Transcripts and photos are required. This 
year we also ask that you upload 1-2 minutes of action footage to the FTP site provided 
on the nomination form. Feel free to send any supplemental information that you believe 
would be beneficial to your nominee’s candidacy (articles, bio, resume, letter of 
recommendation, etc.). 

Should you have any questions or need additional information, please do not hesitate to 
contact me at 800.486.1865 or via email at hjeffries @footballfoundation.com. Thanks in 
advance for your assistance, and we look forward to receiving your school’s nomination 
for the 2013 NFF National Scholar-Athlete Awards. 



NATIONAL FOOTBAM., 
FOUNDATION 

2013 NFF NATIONAL SCHOLAR-ATHLETE AWARDS 
Presented by Fidelity Investments 

INFORMATIONAL TIMEIANE 

Friday, August 30: National Scholar-Athlete Nominations Due 

Wednesday, October 2: Announcement of the 2013 William V. Campbell Trophy 
Semifinalists, National Scholar-Athlete nominees (via national press release) 

Thursday, October 31: Announcement of the 2013 NFF National Scholar-Athlete 
Awards, presented by Fidelity Investments, finalists for the William V. Campbell 
Trophy (via national press release) 

If your student-athlete is chosen as a member of the 2013 National Scholar-Athlete Class, a 
finalist for the esteemed William V. Campbell Trophy, he will be expected to attend the NFF 
Annual Awards Dinner in New York City on Tuesday, December 10, 2013. 

The NFF will cover transportation costs as well as accommodations in New York. Your 
scholar-athlete will need to rent a tuxedo for the event. 

Tentative schedule for National Scholar-Athlete Award recipients: 

Monday, December 9, 2013: 

Arrive in New York City no later than 4:00 pm ET 

National Scholar-Athlete Reception and "Night on the Town," presented by 
Fidelity Investments 

* Welcome from NFF Chairman Archie Manning - 6:00 pm 

* Radio City Music Hall Christmas Spectacular - 8:00 pm 

~ Dinner in the City - Following departure from Radio City 

Tuesday, December 10, 2013: 

2013 Annual Awards Dinner Press Conference - 9:30 am 
Participants include the College Football Hall of Fame Class, the National 
Scholar-Athlete Class, as well as the winners of the NFF’s Gold Medal and 
Distinguished American awards. 

Honoree Photo Session - 4:30 pm 

Guest of Honor Reception - 5:30 pm 

NFF Annual Awards Dinner - 6:45 pm 

Wednesday, December 11, 2013: 

Depart New York City 



THE NFF NATIONAL SCHOLAR-ATHLETE AWARDS 
PRESENTED BY FIDELITY INVESTMENTS 

NATIONAL 
FOOTBALL 
FOUNDATION 

Nominee: 

University / College: 

Division (Please Chcle One): 

Email Address: 

On-Campus Address: 

Permanent/Home Address: 

** ALL FIELDS MUST BE COMPLETED ** 

FBS FCS II III NAIA Conference: 

Twitter Handle: 

ACADEMIC ACHIEVEMENTS~ 

Undcrgraduate Major(s): 

Date of Graduation (undergraduate): 

Cumulative GPA (undergraduate only) / Grading Scale: :~:..::::.:.::.: ::!::~. ?:.:::i[i:::;ii:.:~. ~i:) 

Anticipated Field of Postgraduate Study: 

Scholastic Honors and Accomplishments: 

Minor(s): 

Position(s) and Years Lettered: 

Games Played/Started (college career): 

Team Captain? Yes / No If yes, when: 

FOOTBALL ACHIEVEMENTS~ 

Head Coach: 



Football Honors and Records: 

Career Statistics: 

COMMUNITY SERVICE 

Campus Activities / Leadership / Citizenship: 

Additional Comments: 

Sports Information Director: 

SID Email: 

SID Phone: School Athletics Twitter Handle: 

Athletic Dept. Address: 

SID Signature:                                                     Date: 
*By signing, you authorize that all inf!)rmation on this nomination f!~rm is true and that the nominee’s academic (including GPA), 

athletic, and civic achievements, as well as any photos provided, may be used in future NFF press releases and publications. 

SEND NOMINATIONS TO: 
National Football Foundation 
ATTN: Hillary Jeffries 
433 E. Las Colinas Blvd. 
Suite 1130 
Irving, TX 75039 
Fax: 972.556.9032 

hjeffries @ football%undation.com 
Phone: 972.556.1000 
Twitter: @NFFNetwork 

Nominations WILL NOT be accepted unless all mandatory 
attachments are included: 

* Nominee’s official grades transcript (undergraduate) 

* Upload 1-2 minutes action footage to: 

https://www.xosdigitalxchange.com 

Username: scholar; Password: nt’f4ever; Target: NFF 

* One head shot photo of nominee 

, One action shot photo of nominee 

(please email photos in jpeg format) 

Supplemental materials (newspaper articles, media guide profiles, letters 

of recommendation, etc.) may also be included, but are not mandatou. 



FISU Forum 2014 

United states International university sports Federation 

Student~Ath[ete Sponsorship Application 



Under the auspices of International University 

Sports Federation (FISU) and the supervision of 
Sports Affairs Council and Ministry of Education, 
the 12th FISU Forum will take place in Gwangju, 
Korea from March 17th to 22nd, 2014 with 220 
attendees from over 60 nations expected to attend. 
The main focus will be "University sport to 
estabOsh networking platforms for developing 
professional, social, and cultural technology 
furore leader.,." 

The United States International University Sport 
Federatio~:~ (USIUSF)will sponsor two students (one 
male and o~77e female) to represent the United States 
in these impoctant discussions. Students must be 
Un.ited States citizens aad must be born between 
Ja,mary 1, 1986 and December 3 I, 11996. 

Every two years, the FISU Forum brings together 

the university sport movement and with FISU 
member associations. Combining academic session with cultural, educational and sporting 
activities, it is a powerful communication platform for the various university sport communities. 
The main objective of the Forum is to offer the conditions for a meeting and exchange, 
associating culture and education with physical and sporting activities. By establishing this 
Forum more than ten years ago the FISU authorities wanted students, teaching staff and sports 
leaders from different backgrounds to get to know and understand each other in order for all 
parties to be enriched by the different aspects of their diversity. 

~)ualifications for the FISU Forum Scholarshio 

To be eligible for consideration, nominees shall: 

1. Have an overall undergraduate cumulative grade-point average of 3.000 or better (based 
on a maximum 4.000), or the equivalent in other recognized grading systems; 

2. Have competed in intercollegiate athletics at an NCAA, NAIA or NJCAA member 
institution or be enrolled in a program of study that focuses on sports management or 
administration. 

3. Have an understanding and appreciation for intercollegiate athletics in the United States. 
4. Have evidenced superior character and leadership and a commitment to community 

service. 



FISU Forum Nomination Process 

The students will be selected based on academic excellence, leadership qualities, community 
service as well as athletics involvement which could include participation as a student-athlete as 
well as administrative responsibilities in athletics or an educational focus in sports management 
or administration. The nomination form should be filled out online at: 

htt£:!!w~b:l~££A#:oEg,/s~Eveys!fisu forum nomination.html 

If you are unable to access the form, please contact Delise O’Meally by phone at (317) 917-6636 
or emafl domeally@ncaa.org. 

For questions regarding the FISU Forum and the terms of sponsorship, please contact Lori 
Thomas by phone at (816) 595-81118 or email lthomas@naia.org. 

Nominating Instructions 

1. Only the director of athletics, the faculty athletics representative (FAR) or chief 
academics officer at the institution in which the nominee is or was an undergraduate 
student shall make nominations. 

2. Each institution is limited to one nomination. 
3. The online nomination should be completed and a personal essay outlining the student’s 

career aspirations, experience in intercollegiate athletics and perspective on athletics in 
the university community should be emailed to domeall-~’@ncaa.or~. 

4. For the community service list, please indicate number of hours per week, weeks per year 
and the number of years of involvement. If you are referencing an activity by its formal 
name, please provide a brief explanation of the proj ect. 

5. Please email two letters of recommendation, one from an athletic source and one from an 
academic source (e.g., professor, advisor) to ..d_.o__n_!._e_._a_.l_ly_.@::_n_._c_._a_.~.:_.o__rg. 

6. The nomination process closes on 

General Information 

The Republic of Korea is an industrial nation standing tall on the world stage. Its semi- 
conductor, automobile, shipbuilding, steel making, and IT industries are on the leading edge in 
global markets, it hosted the 1988 Seoul Olympics, the 2002 Korea-Japan FIFA World Cup, 
1997 Muju-Jeonju Winter Universiade and 2003 Daegu Summer Universiade. 

More recently, Korean dramas, movies, and music are attracting many audiences in Asian 
countries and beyond, creating what is being called the "Korean Wave". 
Korea’s new standing in the international community was highlighted in 2010 with the nation 
becoming the first Asian country, to chair the G20 and host the G20 Seoul Summit. 
Please visit the website (http:Z/www.koreaonet) for more information of Republic of Korea. 



Introduction to Gwangju City 

Gwangju is located in the south western part of the Republic of Korea, and has long been 
celebrated as the City of Light. Gwangju is Korea’s fifth largest city with a population of 1.5 
million. 

City of High-Tech Industry: Gwangju is a leading industrial city in the fields of photonics 
cluster including LEDs, automobiles, electronics, green energy. Gwangju boasts the presence of 
global companies such as Samsung Electronics, LG Electronics and KIA Motors. 

City of Democracy, Human Rights & Peace: Gwangju is the home of democracy, which has 
been made possible in the Republic of Korea through the May 18th Democratic Movement, and 
its resistance against militalT rule. The spirit of the May 18th movement has been passed down 
today’s youth and is leading to a major directional flow in the Republic of Korea’s modern 
history. The archive of the May 18th Democratic Movement was listed in the UNESCO 
Memory of the World. 

City of Culture: Gwangju is also a city of culture as designated by the government of the 
Republic of Korea. Gwangju has given birth to many artists including Lim Bangul (Master of 
Pansori, a traditional Korean song), Huh Baekryun (Master of Oriental painter, his pen name is 
Uijae); Lee Inam (Media artist), etc., 

The city also hosts the Gwangju Biennale and the Design Biennale, which are international level 
exhibitions of modem art and design as transforming itself into a cultural hub of Asia. The 
National Asian Cultural Hall, which is scheduled for completion in October 2014, will play the 
role of enriching and disseminating the culture of Asia throughout the world. 

Green City: Gwangju is a green city pursuing "Green Growth" as a leader of UEAMA (The 
Urban Environmental Accord Members Alliance) to preserve and protect our environment. 

Please visit the website (h~tp.#www. gwan~/u:,go) for further information. 

Main Venue for the Forum 

The plenary sessions and the workshops will be held in 
the Kimdaejung Convention Centre located just across 
the street from the designated hotel for the Forum. 
(i_h_t__t p_._!_i_~_v_:__k___dj__c_,__e__n_t___e_r_:__o_r_:_~O 

The Kimdaejung Convention Centre provides a 
customized facility service for international events, 
thereby offering the most appropriate venue for the 
Forum and to all participants. 





Travis Misner - United States Representative 2012 FISU Forum - Taipei City, Taiwan 
NCAA Division HI Baseball Student-Athlete -Loras College 

Voted outstanding student of the 2012 Forum and selected to present at the 2013 FISU Conference in Kazan, Russia 



From: 

Sent: 

To: 

Subject: 

Lori Thomas <lthomas@ncaa.org> 

Tuesday, September 17, 2013 10:16 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

NCAA Postgraduate Scholarship Announcement 

1-o view :~n onlhqe ve~-sion of this ernail, click 

MEMORANDUM 

September 17, 2013 

TO: Faculty Athletics Representatives ] 

Directors of Athletics ] -- at NCAA Member Institutions. 

Senior Woman Administrators ] 

FROM: Jacqueline Singh 
Director for the Office of Evaluation and Program Excellence. 

SUBJECT: 2013 - 14 NCAA Postgraduate Scholarship Nominations. 

This is to announce that nominations are now being accepted for the 2013-14 NCAA Postgraduate 

Scholarship program tbr fa]l sports. Nominations can be submitted via the Postgraduate Scholarship 

online submission system. For access to the online nomination system click the tbllowing link 

https:i/webl .ncaa.org/pgs/execiapptbnn. 

The online no,nination system is completely electronic and is linked to the NCAA national oItice. 

The Facul .ty Athletics Representative (DM~_) or FAR designee initiating the nomination process mus~t 

use the infftitutiolfs organizational identification and password to log in to the online nomination 

system. The organizational identification and password are also used by institutions to sub,nit their 

annnal sports sponsorship requirements to the NCAA. Please contact your institution’s director of 

athletics or compliance coordinator for the organizational identification and password if you do not 

have it. 

Important dates for the 2013-14 NCAA Postgraduate Scholarship program are listed below. 

Guidelines to determine qualified student-athletes to nominate and nomination instructions can be 

tbund at www.ncaa.org. (access requires member log-in and registration into NCAA Connect). 

Mininmm qua]ifications include: 

[] The student-athlete mus~t have an overall undergraduate Ininimuln cumulative grade-point avelage 
of 3.200 on a4.000 scale. 

[] The student-athlete mus~t be in at least his or her final season of athletics eligibili~ for the sport 

they a~e nominated or roll no longer be utilizing any remafining athletics eligibilib~. 

[] The student-athlete must have perfonned with distinction as a member of the varsi~ team in the 

sport in which the student-athlete is being nominated. 

[] The student-athlete must intend to continue academic work beyond the baccalaureate degree and 
enroll in a graduate degree program on a pa~- or full-time basis at an academically accredited 
graduate or degree-granting professional school. 

An ins~t_itution may nominate a total of five male and five female student-athletes each sports season. 

If your institution wishes to nominate more than five individuals per gender, please discuss your 

request with the NCAA Pos~tgraduate Scholaacship liaison. 

The NCAA Postgraduate Scholarship progra~n provides up to 174 scholarships to student-athletes 
at member institutions annually. Up to 58 scholarships per sport sea.son will be awarded to student- 
athletes participating in fall, winter and spring sport~ 29 lbr men and 29 tbr women. The NCAA 
Postgraduate Scholarship ~unonnt is $7,500. Each award recipient will receive a one-time award to 
be applied toward postgraduate study in an academically accredited graduate degree program. 

Thank you for your support of the NCzM* Postgraduate Scholarship program. If you have any 

ques~tions, please contact me or Loft Thomas at 317 []-917 []-6683 or at lthomas(gbncaa.org. 

Please note the deadline time change below. 

Important 2013-14 calendar dates include: 



Fall sports nomination period opens: Monday, September 16 

Fall sports nomination deadline: Janum7 15, 2014, by 5 p.m. EST 

Winter sports nomination period opens: Janua~ 30, 2014 
Winter sports nomination deadline: March 31, 2014, by 5 p.m. EST 

Spring sports nomination period opens: April 15, 2014 

Spring sports nomination deadline: June 16, 2014, by 5 p.m. EST 

Ciick berne ~o forward t-i~is mailing wid’~ S, our personaJ messrsge. 

This email was sent by: NCAA 

PO Box 6222 ]nd~aRapoHs, IN 4620~ 



From: 

Sent: 

To: 

Subject: 

Lori Thomas <lthomas@ncaa.org> 

Tuesday, September 17, 2013 10:38 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

NCAA Walter Byers m~d Jim McKay Postgradnate Scholarship Announcement 

MEMORANDUM 

TO: Faculty Athletics Representatives ] 

Directors of Athletics ] 

Senior Woman Administrators ] 

-- at NCAA Member Institutions. 

FROM: Jacqueline Singh 
Director for the Office of EvaJuation and Program Excellence. 

SUBJECT: 2013-14 NCAA Walter Byers and Jim McKay Scholarship Nominations. 

The nomination process for the distinguished 2013-14 NCAA Walter Byers and Jim McKay 

Scholarships is now open. Online nominations must be snbmitted not later than Wednesday, Janumy 
15, 2014, by 5 p.m. EST. 

The Walter Byers Scholarship Program provides one male and one female student-athlete a 
$24,000 postgraduate scholarship in recognition of outstanding undergraduate achievement 
(minimum of 3.5 cumulative grade point average) a~d potential for success in postgraduate sntdy in 
their chosen careers. The scholarship may be renewed for a second year. 

The Jim McKay Scholarship Program provides for one male and one female student-athlete a 
$10,000 postgraduate scholaacship in recognition of ontstm~ding academic achievement (minimum ot 
3.5 cumnlative grade point average) and potential to make a major contribution in the sports 
communications indus~y. 

For access to the online nomination system click the following link 

https://webl ~ncaa.org/CRS/execilogin 

Should you have any questions regarding these two scholarship programs please contact Lori 

Thomas at 317 ~ -917 ~-6683 or at ltholnas(~ncaa.olg. 

Thank you veW much for your assistaxice. 

JS:lmt 

Ciick P!L~.F.g vo forwe.rd ti~is maiiin~j ,,.~iEh ’your personal messa,;ie, 

This emaii ~’,,~s sent to: ~broo~m~iLa~,~u 



From: 

Sent: 

To: 

Subject: 

Lori Thomas <lthomas@ncaa.org> 

Monday, September 23, 2013 10:00 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

NCAA Efl~nic Minority and Womeffs EnhaJ~cement Scholarship Announcement 

NCAA Ethnic Minority and Women’s Enhancement 
Postgraduate Scholarship for 

Careers in Athletics 

This is to announce that applications are now being accepted for the 2014-15 Etlmic Minori~ and 

Women’s Enhancement Postgraduate Scholarship. The scholarships are for ethnic minorities and 

women interested in pursuing an advanced degree in a sports-related field. 

The NCAA awards 13 scholarships to ethnic minorities and 13 scholarships to women college 

graduates who will be entering their initial year of postgraduate studies. The one-time $7,500 

scholaxships are non-renewable grants awarded once per school year. 

Awardees of the scholarship must be entering their initial year of postgraduate studies during the 

2014-15 academic year and have been accepted into a sports administration or other program that 

will help the applicant obtain a career in intercollegiate athletics. Awardees mnst be a full-time 

student at all times while using the award. 

The application deadline is Monday, December 16. Applicants can apply using the NCAA Program 

Hub submission system. For access to the online submission system, you may log onto 

https://webl .ncaa.org/CRS/execilogin. 

Official transcript(s) must be uploaded into the system, not later tha~ December 16, in order tbr the 

application to be considered. 

Thank you for your support of the NCAA Ethnic Minority and Women’s Enhancement Scholaxship. 

If you have any questions, please contact Lori Thomas at lthomas(~)ncaa.onz or 317/917-6683. 



Frolil: 

Sent: 

To: 

Subject: 

Attach: 

Haith, Tracey <thaith@theacc.org> 

Monday, October 7, 2013 4:56 PM 

Carolyn Ca]laban (cmc@virginia.edn); Elaine Wise (elaine.wi~@lonis~ille.e&0; Janie Hodge (hodge@clem~n.edu); Larry Killongh 

(larty@vt.edu); Broome, Lissa L <lbroome@email.unc.edu>; Martha Putall~ PhD (putallaz@&tke.edu); Maim P. Dawkins 

(mdawkins@miami.edu); Michael J. Wasylenko (mjwasyle@~r.edu); Nicholas Hadley (Hadley@umd.edn); Peanela 

Perrewe’ (pperrewe@cob.fsu.edu); Patricia Bellia (pbellia@nd.edn); Richard D Carnfichael (ceamicha@wfu.edu); Robe(t Taggart Jr. 

(robert.taggart@bc.edn); Sam Peadue (stun pa~due@ncsu.edu); Sue Ann Allen (sue.bidstrulo@chke.gatech.edu); Susan Albrecht 

(saa01 @pitt.edu) 

Hostetter, Brad <bhostetter@theacc.org>; Brown, Shamaree <sbrown@theacc.org>; Megan Albidrez (mcalbidr@ncsu.edu); Blake James 

(bjames@miami.edu); Brad Bates (brad.bates@bc.edu); Craig Littlepage (ckl9e@vi~inia.edu); Dan Radakovich (drad@clemson.edn); 

Da~l J. Gross (djgross@syr.edu); Debbie Yaw (d2’ow@ncsu.edu); Jack Swarbrick (swarbrick. 1 @nd.edu); Jim Weaver 

(weavelj@vt.edu); Kevin Anderson (kevina@umd.edn); Kevin White (kwhite@duaa.duke.edn); Cunningham, Bubba 
<bubbac@email.unc.edu-~; Mike Bobinski (mbob@gatech.edu); Ran Welhnan (wellmea~r@wfu.edu); Stan Wilcox (smlcox2@fsu.edn); 

Steve Pederson (spederson@athletics.pitt.edu); Tom Jurich (tom@gocards.com); Adrien Harraway (ah4nb@viiginia.edu); Brady Rourke 

(bwrourke@syr.edu); Came Leger (cameleger@ncsn.edu); Chris Uchacz (cnchacz@umd.e&0; David Wyman (d.wymea~@miami.edu); 

Dr. Dard Miller (dard.mille@bc.edu); Greg Beaumont (gbeaumonV~:admin.fsu.edu); Heather Ryan (h~,an@duaa.duke.edu); Jane Caldwell 

(caldwejh@wfu.edu); JermaAne Holmes (jehohnes@vt.edu); Justin Ruin (j0rufiO1 @louis~ille.edu); Marvin Mitchell 

(mmitchell@louisville.edu); Brown, Michelle <michellebrown@unc.edt~-; Mike Fa~rabaugh (baugh@pitt.edu); Phyllis M. LaBaw 

(plabaw@athletics.gatech.edu); Steve Duzan (sduzan@clemson.edu) 

2014 ACC Postgraduate Scholarship & Honorea7 Awald Nominations 

Postgmd Ltr to FARs.pdf: Instructions for w~v.acconline.info4.pdf 

Sent on Behal~ o.f ~ommissioner John O. Swab.ford 
Call,or nominations ~or the 2014 ACC Postgraduate Scholarship & Honorary Awards. (see attached) Please note that the deadline to submit all nominations is 
Friday, January 17, 2014. 
Contact Tracey Haith should you have any questions. 
"f’RACEY 
C:eor~ir~tei: Compli~!;ce: Studer~bA~hlete P;~gr~ms HR 

O: 336 359 d643 ~ F: 335 3890085 

[ ::~:: ACC 2013-14 ESignature July1 (2) 



TO: 

FROM: 

DATE: 

ACC Faculty AtNetics Represematives 

John D. Swoftb{id ~ il 
Commissioner ",. 1~)’,_~ 

October 7. 2013 ;:! 

SUBJECT:    ACC Postgraduate Scholarships Applications 

The Atlantic Coast Conference is requesting nominations for the ACC Postgraduate Scholarship Awards 
(Weaver-James-Corrigan and Jim and Pat Thacker), which will be considered by the ACC Faculty 
Athfetics Representatives during their JammtT 30-3I, 2014 meeting, and presentations will be made to the 
wirmers at the Postgraduate Awards Luncheon on Wednesday, April t6, 2014 

Scholarship policy stipulates that nominations will be based on grades through the fall 2013 semester. A 
student~athlete who will complete the academic requirements fbr a degree in the 20l 3-I 4 academic year 
may be nominated A student-atNete shall be eligible for nomination within two academic years of 
exhausting his/her eligibili{.y a,~d such nominations must be st~bmittcd by tt~.e institution as one of its 
allotted spots. It is extremelx_i,!Bportant that 2ou_~i~ostgraduate scholarship candidate(~3_,,plan to attend 
graduate school. However, the honorary award nominees do not have to attend ~m-aduate school, but must 
meet all o~her criteria. 

Each institution may lmminate a maximum of tbur candidates to be eligible for the postgraduate 
scholarshi~ awards. Please note that no more than three candidates can be nominated for the post~aduatc 
scholarsNp award and no more than two ~or the honorary award, which have separate applications. 

Applications are available on-line at,d can be obtained through the ACC website, 
!~ .t..t.p. k~i~i{i! Lt~2~:¢_’ t_ .__t_!2c_’._’_a_._c_’__c.’__._~2_~2g.      Instructions for downloading fom~s at~d documents using 
INTP~-~NET.THEACC.ORG are attached for your referet~ce. Once you have downloaded the 
form!documen:t to your computer, it can be saved as a Microsoit Word document. The Microsoft Word 
documetlts are templates a~d will penni the form to be completed o:n-lir~e for ease of completion. The 
forms may also be attached to e-mails to be sent to the appropriate individuals to complete at~d return. 
The Faculty Athletics Represen.tative is considered ~o be the responsible institutiotml officia! gor 
collecting t}~e completed nomination ibm~s, and related i:tffonnation, and forwarding them directly to 
Tracey Haith at the ACC office. 

We ask that all completed application forms for each nominee be pt:inted and returned to this office, along 
with a copy of their transcript and records of avai.lable test scores, no later than Friday, January 17, 
2014. 

JDS/SL:th 

Attachme~t 

Athletics Directors 
Academic Advisors 
Brad Hostetter 
Shamaree Brown 



INSTRUCTIONS FOR DOWNLOADING FORMS & DOCUMENTS 
USING ACCONLINE.INFO 

Using your web browser, go to http:iiintranet.theacc.org 
The following Iogin screen will appear. Enter your username (accinfo.theacc.org) and 
password (member) and click the [OK] button. 

The home page for thesite (shown below) will appear. Click on"Postgraduate 
Scholarship." 

A list of the two awards (Honorary Award and Postgraduate Scholarship Application) will 
appear. Click on the necessary award. 

A list of forms/documents will be listed under the group heading. Click on the form or 
document you want to download. You can download each file to your desktop by 
right clicking on the document, and then saving to your desired location. You 
can also open the document before saving to your desired location. 



From." 

Sent: 

To: 

Subject: 

Attach: 

Haith, Tracey <thaith@theacc.org> 

Tuesday, December 10, 2013 11:10 AM 

Caxolyn Ca]laban (cmc@virginia.edu); Elaine Wise (elaine.wi~@louis~ille.e&0; Janie Hodge (hodge@clemson.edu); La~ Killough 

(larry@vt.edu); Broorue, Lissa L <lbroome@email.unc.edu>; Martha Puta~l~ PhD (putallaz@&&e.edu); Ma~in P. Dawkins 

(mdawkins@miami.edu); Michael J. Wasylenko (mjwasyle@~r.edu); Nicholas Hadley (Hadley@urud.edu); Paruela 

Perrewe’ (pperrewe@cob.fsu.edu); Richaid D Carmichael (carmicha@wfu.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sam Pardue 

(saru pardue@ncsu.edu ); Sue Ann Allen (sue.bidstrut~.~!chbe.gatech.edu); Susan Albrecht (saa01 @pitt.edu) 

Blake Jarues (bjames@ruimni.edu); Brad Bates (brad.l~ates@bc.edu); CraAg Littlepage (ckl9e@virginia.edu); Dan Rada]covich 

(drad@clemson.edu); Daryl J. Gross (djgross@syr.edu); Debbie Yow (d2’ow@ncsu.edu); Jim Weaver (weavelj@vt.edn); Kevin 

Anderson (kevina@umd.edu); Kevin White (kwhite@duaa.duke.edu); Cunningham, Bnbba <~bubbac@email.unc.edu~;; Mike Bobinski 

(rubob@gatech.edu); Ron Wellman (wellmanr@wfu.edu); Sharon McCloskey <srucclosk(@vt.edu>; Stan Wilcox (swilcox2@fsn.edu); 

Steve Pederson (spederson@athlefics.pitt.edu); Tom Jnrich (tom@gocards.com); Adrien Hmraway (ah4nb@virginia.edu); Brady Rourke 

(bwrourke@syr.edu); Came Leger (cameleger@..ncsu.edu); Chris Uchacz (cuchacz@urud.e&0; David Wyruan (d.wyman@ruiami.edu); 

Dr. Dard Miller (dard.mille@bc.edu); Greg Beauruont (gbeaumonV~,,admin.fsu.edu); tteather Ryan (ho,an@duaa.duke.edu); Jane Caldwell 

(caldwej h@wfu.edu); Jermmne ttolrues (jehohnes@t.edu); Jnstin Ruttin (j 0rufl01 @loui sville.edu); Marvin Mitchell 

(mmitchell@louisville.edu); Brown, Michelle <michellebrown@unc.edu>; Mike Farabaugh (baugh@pitt.edu); Phyllis M. LaBaw 
(plabaw@atlfletics.gatech.edu); Steve Duzan (sduzan@cleruson.edu); Megan Albidrez (rucalbid@ncsu.edu); Hos~etter, Brad 

<bhostette@theacc.org>; Brown, Sharumee < sbrown@theacc.org> 

2014 ACC Postgraduate Scholarship & Honorary Awaid Nolninations 

Postgrad Ltr to FARs.pdf: Instructions for w~v.acconline.info5.pdf 

This is a triendl¥ reminder t:hat the ACC P.:_~.d:graduab:_~ Scholarship & Honorary ~ward nominatk?m; are due no iater than FrMa% ~anuary 17, 2014. f have again 

attached aH ~nformadon needed to submit your nominations, ~ndud~ng instructions for the gCC intranet 

User Name: accinfo@theacc.org 

Password: member 

DO r~ot he~;~tate [:o c.:3[~ta(:[: [~e s~ou~d ~.ou have any que~;t~ons, 

TRACEY H#~TH 

O: 336 3t~9 4643 I F: 

th~s~th¢~the~3 cc 
theACC corr~ ¯ 

I ~:~ ACC 2013-14 ESifjnature July1 (2) 

F~m= Haith, Tracey 
Sent; Monday, October 07, 20~3 4:56 PN 
Te= Carolyn Callahan (cmc@virginia.edu); Elaine Wise (elaine.wise@louisville.edu); JaNe Hodge (hodge@clemson.edu); Lar~ Killough (lar~@vt.edu); Lissa L Broome 
(Ibroome@email.unc.edu); Na~ha Pu~llaz PhD (putallaz@duke.edu); Matin P. Dawkins (mdawkins@miami.edu); Michael J. Wasylenko (mjwasyle@syr.edu); Nicholas Hadley 
(Hadley@umd.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu); Richard D Carmichael (carmicha@~u.edu); Robe~ Taggart Jr. (robe~.~gga~@bc.edu); Sam Pardue 
(sam_pardue@ncsu.edu); Sue Ann Allen (sue.bidstrup@chbe.ga~ch.edu); Susan Albrecht (saa0i@pi~.edu) 
C¢= Hosteler, Brad; Brown, Shamaree; Negan AINdrez (mcalbidr@ncsu.edu); Blake James (bjames@miami.edu); Brad Bates (brad.bates@bc.edu); Craig Li~lepage 
(cklge@virginia.edu); Dan Radakovich (drad@demson.edu); Daryl J. Gross (djgross@syr.edu); DebNe Yow (d_yow@ncsu.edu); Jack Swarbrick (swarbrick.I@nd.edu); Jim 
Weaver (weave~@~.edu); Kevin Anderson (kevina@umd.edu); Kevin Whi~ (~hite@duaa.duke.edu); Lawrence "Bubba" CunNngham (bubbac@unc.edu); N~ke Bobinski 
(mbob@gatech.edu); Ron Wellman (wellmanr@~u.edu); SNn W~lcox (swilcox2@fsu.edu); Steve Pederson (spederson@athletics.pi~.edu); Tom Judch (tom@gocards.com); 
AdMen Harraway (ah4nb@virginia.edu); Brady Rourke (bwrourke@syr.edu); Carrie Leger (carde_leger@ncsu.edu); Chris Uchacz (cuchacz@umd.edu); David Wyman 
(d.~man@miami.edu); Dr. Dard Miller (dard.miller@bc.edu); Greg Beaumont (gbeaumont@admin.fsu.edu); Heather Ryan (h~an@duaa.duke.edu); Jane Caldwell 
(caldwejh@~u.edu); Jermaine Holmes 0eholmes@vt.edu); Justin Ruffin 00ruff0i@louisville.edu); Marvin Ni~hell (mmitchell@louisv~lle.edu); Nichelle Brown 
(michellebrown@unc.edu); Mike Farabaugh (baugh@pi~.edu); Phyllis N. LaBaw (plabaw@athletics.gatech.edu); Steve Duzan (sduzan@clemson.edu) 
Subject= 2014 ACC Postgraduate Scholarship & Honora~ Award Nominations 

Sent on Behal~ o[ Commissioner John D. 5wofford 
Cafl]or nominations ]or the 2014 A CC Postgraduate Scholarship & Honorary Awards. (see attached) Please note that the deadline to submit 

Friday, January 17, 2014. 

Contact Tracey Haith should you have any questions. 

O: 33¢5 789 4:~43 I F: 3?8 3~.9 00~.5 
thaith~theacc.or~ 
theAOC corn ¯ @theAOC 

[ ~ ACC 2013-14 ESignature July1 



INSTRUCTIONS FOR DOWNLOADING FORMS & DOCUMENTS 
USING ACCONLINE.INFO 

Using your web browser, go to http:iiintranet.theacc.org 
The following Iogin screen will appear. Enter your username (accinfo@theaccoorg) and 
password (member) and click the [OK] button. 

The home page forthe site (shown below) will appear. Click on "Postgraduate 
Scholarship." 

A list of the two awards (Honorary Award and Postgraduate Scholarship Application) will 
appear. Click on the necessary award. 

A list of forms/documents will be listed under the group heading. Click on the form or 
document you want to download. You can download each file to your desktop by 
right clicking on the document, and then saving to your desired location. You 
can also open the document before saving to your desired location. 



From." 

Sent: 

To: 

Subject: 

Haith, Tracey <thaith@theacc.org> 

Tuesday, December 10, 2013 12:12 PM 

Caxolyn Ca]laban (cmc@virgirfia.edu); Elaine Wise (elaine.wi~@louis~ille.e&0; Janie Hodge (hodge@clemson.edu); La~ Killough 

(larry@vt.edu); Broome, Lissa L <lbroome@email.unc.edu>; Martha Puta~l~ PhD (putallaz@&&e.edu); Ma~in P. Dawkins 

(mdawkins@miami.edu); Michael J. Wasylenko (mjwasyle@~r.edu); Nicholas Hadley (Hadley@umd.edu); Pamela 

Perrewe’ (pperrewe@cob.fsu.edu); Richard D Carmichael (cannicha@wfu.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sam Pardue 

(sam pardue@ncsu.edu ); Sue Ann Allen (sue.bidstmt~.~!chbe.gatech.edu); Susan Albrecht (saa01 @pitt.edu) 

Blake James (bjames@mimni.edu); Brad Bates (brad.lmtes@bc.edu); CraSg Littlepage (ckl9e@virginia.edu); Dan Rada]covich 

(drad@clemson.edu); Daryl J. Gross (djgross@syr.edu); Debbie Yow (d~’ow@ncsu.edu); Jim Weaver (weave~j@vt.edu); Kevin 

Anderson (kevina@umd.edu); Kevin White (kwhite@duaa.&~ke.edu); Cunningham, Bubba <~bubbac@email.unc.edu~; Mike Bobinski 

(mbob@gatech.edu); Ron Wellman (wellmanr@wfu.edu); Sharon McCloskey <smcclosk(@vt.edu>; Stan Wilcox (swilcox2@fsu.edu); 

Steve Pederson (spederson@athle~ics.pitLedu); Tom Jurich (tom@gocards.com); Adrien Hmraway (ah4nb@virginia.edu); Brady Rourke 

(bwrourke@syr.edu); Came Leger (cameleger@ncsu.edu); Chris Uchacz (cuchacz@umd.e&0; David Wyman (d.wyma~@miami.edu); 

Dr. Dard Miller (dard.mille@bc.edu); Greg Beaumont (gbeaumonV~:admin.fsu.edu); Heather Ryan (ho~an@duaa.duke.edu); Jane Caldwell 

(caldwej h@wfu.edu); Jennmne Holmes (jehohnes@vt.edu); Justin Ruff[in (j 0rultOl @loui sville.edu); Marvin Mitchell 

(mmitchell@louisville.edu); Brown, Michelle <michellebrown@unc.edu>; Mike Farabaugh (baugh@pitt.edu); Phyllis M. LaBaw 
(plabaw@atlfletics.gatech.edu); Steve Duzan (sduzan@clemson.edu); Megan Albidrez (mcalbid~@ncsu.edu); Hos~etter, Brad 

<bhostette@theacc.org>; Brown, Shammee < sbrown@theacc.org> 

I~E: 2014 ACC Postgraduate Scholmship & Honora~ Awaxd Nominations 

The Iogin information I se~t earlier’ is i~correct. My apologies. Following is the correct information. 

W e bsit e: _h___t__t_p___:_/_ ~_!__n__t__r__a___n___e___t :_ _t_ _h_ _ _e_ _ _a_ _c_ _ _c_ : _ _o_ _r_ g 

Iogin: accinfo@theacc.org 

password: member 

TRACEY HAITH 
Coo~dh~tor, C:omgli~r~ce Stude!;t-.Athle~ PrOfol~ms, HR 

O: 33t~u~.,’J9 4¢43 IF: 33.,’J 3~9 00~ 
thaithit~tbeacc.ora 

From: Haith, Tracey 

Sent: Tuesday, December 10, 20:13 l:t::[0 AM 
"re: Carolyn Callahan (cmc@virginia.edu); Elaine Wise (elaine.wise@louisville.edu); JaNe Hodge (hodge@clemson.edu); Larry Killough (larry@vt.edu); Lissa L. Broome 
(Ibroome@email.unc.edu); Martha Putallaz PhD (putallaz@duke.edu); Narvin P. Dawkins (mdawkins@miami.edu); Michael J. Wasylenko (mjwasyle@syr.edu); Nicholas Hadley 
(Hadley@umd.edu); Pamela Perrewe’ (pperrewe@cob.fsu.edu); Richard D Carmichael (carmicha@wfu.edu); Robert Taggart Jr. (robert.taggart@bc.edu); Sam Pardue 
(sam_pardue@ncsu.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Susan Albrecht (saa0:t@Ntt.edu) 
~¢: Blake James (bjames@miami.edu); Brad Bates (brad.bates@bc.edu); Craig Littlepage (cklge@virginia.edu); Dan Radakovich (drad@clemson.edu); Daryl J. Gross 
(djgross@syr.edu); DebNe Yow (d_yow@ncsu.edu); Jim Weaver (weaverj@vt.edu); Kevin Anderson (kevina@umd.edu); Kevin White (kwhite@duaa.duke.edu); Lawrence 
"Bubba" Cunningham (bubbac@unc.edu); Mike Bobinski (mbob@gatech.edu); Ron Wellman (wellmanr@wfu.edu); ’Sharon NcCIoskey’; Stan Wilcox (swilcox2@fsu.edu); Steve 
Pederson (spederson@athletics.pitt.edu); Tom Jurich (tom@gocards.com); Adrien Harraway (ah4nb@virginia.edu); Brady Rourke (bwrourke@syr.edu); Carrie Leger 
(carrie_leger@ncsu.edu); Chris Uchacz (cuchacz@umd.edu); David Wyman (d.wyman@miami.edu); Dr. Dard Niller (dard.miller@bc.edu); Greg Beaumont 
(gbeaumont@admin.fsu.edu); Heather Ryan (hryan@duaa.duke.edu); Jane Caldwell (caldwejh@wfu.edu); Jermaine Holmes (jeholmes@vt.edu); Justin Ruffin 
(j0ruff0:t@louisville.edu); Marvin IVlitchell (mmitchell@louisville.edu); Nichelle Brown (michellebrown@unc.edu); Nike Farabaugh (baugh@pitt.edu); Phyllis M. LaBaw 
(plabaw@athletics.gatech.edu); Steve Duzan (sduzan@clemson.edu); Negan Albidrez (mcalNdr@ncsu.edu); Hostetter, Brad; Brown, Shamaree 
Subject: 20:14 ACC Postgraduate Scholarship & Honorary Award Nominations 

This is a friendly reminder th~,t the ACC Postgraduate Scholarship & Honorary Award nominations are due no later than Friday Js,,mJary [].7, 20[].-/1, I have again 

~tta(:hed all inf.:_~rm~ti.:_~n needed to st~bmit your nomination,s, including instructions for th~-_~ ACC intran~-_d: siLe, 

/~ ebsite: www,acconlineAheacc.org 

U set ,,"4am e: .a___c__c__Ln___f_9____@___t__h___e___a__c___c_:__o__rjj 

Password: member 

Do not hesitate to contact me should you have any q~estions, 

TRACEY HAf i"’H 
C:oordk~ator: Complia!;ce, St:.ider~b,:~[i;lete F’~ograms HR 

O: 3:S6 36.9,1643 I F: 336. :S89 0085 
thaithC~b, thea cc o rq 
t_b_~AC_,_C.,_;:,_9~. " 

[ ::N:: ACC 2013-14 ESignature &llyl (2}1 

From: Haith, Tracey 
Sent: Monday, October 07, 20:t3 4:56 PM 
To: Carolyn Callahan (cmc@virqinia.edu); Elaine Wise (elaine.wise@louisville.edu); JaNe Hodge (hodqe@clemson.edu); Larry Killough (larry@vt.edu); Lissa L. Broome 
(Lb_r_o__o_Ln__e__@_e__r[)_a__[[:__u_0_£:_e_d___u_); Martha Putallaz PhD (Eu__t_a__[[_a_z__@_d_u___k_e_._:_e_.__d_u_,); Narvin P. Dawkins (._rt_)_c_l_a__w__k_j__n_s__@Ln__[_a___rt_)Le_c_l_u_); Michael J. Wasylenko (._rt_~_w__a___s_~t[_e_,r@_s_~E:_e___d_u_,); Nicholas Hadley 
(Hadley(@urnd:edu); Pamela Perrewe’ (pp~rrewe@gob.fsu:#d#); Richard D Carmichael (~armicha@#u,~d#); Robert Taggart Jr. (rober~:ta~gart(@b£:edu); Sam Pardue 
(sam pardue@ncsu.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Susan Albrecht (saa0:t@pitt.edu) 
6¢: Hostetter, Brad; Brown, Shamaree; Negan Albidrez (mcalbidr@ncsu.edu); Blake James (biames@miami.edu); Brad Bates (brad.bates@bc.edu); Craig Littlepage 
(£_k]__9_e___@__v_jr_gj__n_j_a__:_e_.__d___u,); Dan Radakovich (,c_l__r__a__d___@__c_J__e___m___s__o__t),_e__c_l__u_); Dary1,1. Gross (~Jj_gr_o__s__s_@_s_y_t2_e_$!_u_); Debbie Yow (_d__y__o__w__@t)_c_s___u_~__e_d___u_); Jack Swarbrick (_s_k_v__a_r_b_r_j_c___k_:_$__@_n___d__#_$!_u_); Jim 
Weaver (weaveri@vt.edu); Kevin Anderson (kevina@ umd.edu); Kevin White (kwhite@duaa.duke.edu); Lawrence "Bubba" Cunningham (bubbac@unc.edu); Mike Bobinski 
(mbob@qatech.edu); Ron Wellman (wellmanr@wl:u.edu); Start Wilcox (swilcox2@fsu.edu); Steve Pederson (spederson@athletics.pitt.edu); Tom Jurich (tom@qocards.com); 
Adrien Harraway (_a__h_4__n__b_@_v_j_r_gLn_j__a_,__e_d___u_); Brady Rourke (._b__w__r_q_u___r__k_e_@__sy_r_#___d_L_D; Carrie Leger (._c__a_r_r_Le___!_e_,g_e___r_@__n___c__s_u__#___d_u_.); Chris Uchacz (_c__u___c_h___a_c_z__@__u___n_!_d_,_e_d__~); David Wyman 
(d:wyrnan(@mtog)j,#du); Dr. Dard Niller (dard,mil[#[@bg:#d#); Greg Beaumont (gb~o~rnon~@~!rnj£:fs#:#du); Heather Ryan (htNon@duaa.duke.edu); Jane Caldwell 
(caldwejh@wfu.edu); Jermaine Holmes (ieholmes@vt.edu); Justin Ruffin (i0ruff0:t@louisville.edu); Narvin Mitchell (mmitchell@louisville.edu); Michelle Brown 
(michellebrown@unc.edu); Nike Farabaugh (bauoh@pitt.edu); Phyllis N. LaBaw (plabaw@atNetics.qatech.edu); Steve Duzan (sduzan@clemson.edu) 
Subject: 20:t4 ACC Postgraduate Scholarship & Honorary Award Nominations 



Sent on Behalf of Commissioner John D. Swofford 
Call for nominations for the 2014 A CC Postgraduate Scholarship & Honorary Awards. (see attached) Please note that the deadline to submit all nominations is 

Friday, January 17, 2014. 

Contact Tracey Haith should you have any questions. 
"f’RACEY HAfTH 
C:eor~ir~tei: Corr~pli~!;ce: Studer~bA~hlete P~gr~ms, HR 

O: 336 3~9 4643 ~::: :53~.3~J9 00~J5 

[haith~]theacc o rg 

ACC: 2013-14 ESicnat~re July1 (2"~ 



From: 

Sent: 

To: 

Subject: 

Jason Thompson <flame@usoc.org> 

Monday, Februao, 24, 2014 10:52 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

US Olympic Committee Minority Student Program: Apply Now! 

::N:: USOC Div-lnclusion WonColor2 

Good morning, 

There are only five days left to apply to the United States Olympic Committee,s FLAME program[ Don~t let your students miss this opportunity to become 
a part of the Olympic and Paralympic family. Scholarships are available! 

Every summer, the USOC hosts a program called Finding Leaders Among Minorities Everywhere (FLAME). The program provides minority college students with 
an intensive look into the complex world of the Olympics and sports business. Students are provided with exciting and rigorous curriculum aimed at developing 
both professional skills as well as Olympic sport knowledge. Students who are accepted into this highly competitive program will attend workshops and classes 
at the Olympic Training Center in Colorado Springs, Colo., where they will have the opportunity to eat at the athlete dining hall and experience life in the fast- 
paced world of elite sports. 

We are reaching out to school administrators across the country to spread the word about FLAME. The application deadline is this Friday, February 28. 
Scholarships are still available! DonUt let your students and athletes miss out on this once-in-a-lifetime opportunity. 

Please click here for the program overview The online application can be found at FLAME Collecle Application If you have any questions please contact 

FLAM E@usoc.org. 

Best, 

Jason Thompson 
Director of Diversity and Inclusion 
U hired States Olympic Committee 

If you no longer want to receive emails from US Olympic Committee - Diversity and Inclusion 

click Opt-Out 

Cvent- Web-based SofbNare Solutions I 

1 



From: 

Sent: 

To: 

Subject: 

Karen Momson <kmomson@ncaa.org> 

Thursday, March 6, 2014 2:57 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Nominations now being accepted tbr 2014 NCAA Woman of the Year 



Click ~1~£~2. to forward t_h~s r!~aiiing w~th ycur personal messene, 

Click he=’e to ~e’,^,’ oul- privacy policy. 



From: 

Sent: 

To: 

Subject: 

Research Triangle Chapter-NACD <chris~opher2.fl~ompson@ml.com> 

Tuesday, September 4, 2012 1:55 PM 

Broome, Lissa L <lbroome@emaJl.unc.e&~> 

RTC-NACD Speakers Program: What’s a Director Worth? 

Please forward to a friend or colleague that would benefit from 

participating in this program) 

Please join on us on Thursday, 
September 13th, as a talented and 

experienced group of Directors discuss 
the following topic: 

W~.at~s a Director Worth? 

An update and discussion on director compensation practices, 

issues related to a putting an effective Nan in p~ace and its 

motivational impact on Directors, a sense for reasonable 

expectations as you evaluate director opportunities, public, private 

and non-profit challenges and approaches and many related issues. 
Led by Henry Oehmann, Director-National Executive Compensation 

Services, Grant Thornton LLP. 

Our Panelist Include: 

Sue W. Cole Managing Partner, Sage Leadership and Strategy; 

Chairperson, Biscuitville, a Greensboro based private company; Director and 

Compensation Committee Chair, Martin Marietta Materials 

[NYSE:MLM];Director, NC Biotech Center and the Cone Health Foundation 

.J___o____h____n____J__._____H____e___a__!_y_ Co-founder and Principal, Hyde Street Holdings LLC; Director, 

Avalon Bay Communities [NYSE: AVB]; Independent Council, Proiogis Targeted 

U.S. Logistics Fund; Trustee, Urban Land institute; Director, Urban Land 

Institute Foundation; Director, The Rosalind Russell Research Center for 

Arthritis ("UCSF"); Past President, Board of Directors, RTC-NACD 

Dan W. Hill ill Partner, Hill, Chesson & Woody, an insurance brokerage in 

Durham; Director Yadkin Valley Financial Corporation, Elkin, NC; Past 

Chairman, Cardinal State Bank; Former Director, 1st Insurance Services, RTP, 

NC. 
.K__.e_.l?._r~_e__t_._h_..w__L_._~.._�_A._!_[!.s__t_._e__.r- 

.I.D., Managing Partner, The McAIlister Firm, PLLC, 

High Point, NC. Currently Chairman, Lawyers Mutual Insurance Company; Lead 

Outside Director, Culp, Inc [NYSE:CFI]; Director, High Point Bank Corporation; 

Extensive experience on Triad area non-profit boards 

Best regards, 

Charlie Moore 

Volunteer Program Director 

Research Triangle Chapter, NACD 
http:i/rtc-nacd.orgi 

September 13th, 2012 
Sheraton imperial, RTP 

7:30-8:00am Registration & Continental Breakfast 

8:00am-9:30am Program 

NACD Members $20, NON-Members $40 
Register at htlp:iiwww.rtc-nacd=orqiUpcomingEventsitabidi55iDefaultaspx 



Click on View Oetails on Upcoming Events page 
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October Recruiting 
Calendar 

Baseball 

MenJs Basbetba// 

Recruiting Period: Oct. 1-31 

fA/omenJs Basbetball 

Contact Period: 0ct. 1-6 

Evaluation Period: 0ct. 7-31 

Football 

during Sept., Oct., and Nov.) 

Quiet Period: Remainder of 

Days 

Men~s Lacrosse 

Contact Period, bu~t 

No Lacrosse Evaluations 

October 1-31 

Women’s Lacrosse 

Trocb/Cross Country 

Volleybo// 

Other Sports 

VACATION PERIOD EXPENSES 

..... Athletics Department funds may cover expenses 

for student-athletes who are required to stay on 

campus during institutional vacation periods (e.g. 

Fall Break). If a team is required to remain on- 

..... campus during such a break, it is also permissible 

to provide actual expenses for entertainment 

within a 30-mile radius of campus. However, it is 

not permissible to provide cash directly to stu- 

dent-athletes for entertainment purposes. 

DEPARTURE/RETURN EXPENSE RESTRICTIONS 

Student-athletes who are eligible to compete 

may receive actual and necessary travel expens- 

es to represent UNC in an athletics competition. 

Departure from campus for a competition may 

not occur earlier than 48 hours prior to the start 

of the actual competition. Subsequent to the 

competition, teams must leave the locale within 

36 hours (24 hours in Men’s Basketball). 

NLI - EARLY SIGNEES (NOV. 14, 2012) 

Prospects who plan to sign a National Letter of 

Intent during the early signing period must have 

their transcripts, test scores, and class rank or 

school profile reviewed by the Compliance and 

Admissions offices before they sign. Signees must 

also be registered with the Eligibility Center and 

added to each sport’s IRL prior to signing an NLI. 

TEAM FUNDRAISER/PRO-AM 

Student-athletes are not permitted to miss class 

time as a result of their participation in a fund- 

raising event and/or charity pro-am. All student- 

athlete participation in such events must be ap- 

proved in advance by the Compliance staff. 

MALE PRACTICE PLAYERS 

Male students who practice with women’s teams 

on a regular basis (more than twice/month) 

MUST be certified as eligible for practice in ac- 

cordance with all applicable NCAA eligibility regu- 

lations. This means that all male practice players 

must be enrolled in a minimum full-time program 

of studies, sign the NCAA drug-testing consent 

form, be cleared by sports medicine, and be in- 

cluded on the team’s squad list. Coaches should 

contact Lance prior to permitting a male student 

to practice with a women’s team. 

PERMISSIBLE OFF-CAMPUS RECRUITERS 

Only authorized institutional staff members may 

engage in off-campus recruiting. The spouses of 

authorized recruiters are not permitted to ac- 

company their spouses on home visits. Boosters 

are not permitted to accompany coaching staff 

members to evaluate prospective student- 

athletes, even if they do not sit in the same 

seating area with the coaching staff member. 

OFFICIAL VISIT PAPERWORK REMINDER 

Official Visit Paperwork Forms can be found on the J: Drive in the Official Visits Folder. Don’t forget 

that you must submit a flight itinerary for each prospect who will use air transportation for their offi- 

cial visit. The Compliance Office will be reviewing itineraries with representatives from Anthony Travel 

prior to the booking of flights to ensure that the 48-hour requirement is being met. Each prospect 

must also be registered with NCAA Eligibility Center and submit test scores and a transcript. Please feel 

free to contact the Compliance Office if you have any questions regarding official visits. 

AUTOGRAPH POLICY 

Currently, all 2012-2013 autograph request forms, including those for signed items by the men’s bas- 

ketball coaches and team, are updated and available to the public via www.goheels.com. The pro- 

ceeds from these autographed items are either donated to various charities or serve to supplement 

team operating budgets. Please remember that autographed items may NOT be sold or used for fund- 

raising efforts that directly or indirectly benefit prospective student-athletes. Autographed items also 

may NOT be provided to high school student-athletes or their parents/relatives, high school booster 

clubs, or high school coaches/staff members. Any questions should be directed to the Compliance 

Office prior to donating or providing items to any entity. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Moore, Tanya Topolka <tanya moore@unc.edu> 

Monday,                9:54 AM 

Boxill, Jeanette M <JMBOXILL@email.unc.edu>; Broome, Lissa L 
<lbroome@email.unc.edu>; Cairns, Bruce A <bruce_cairns@med.unc.edu>; Coble, 
McKay <acoble@email.unc.edu>; Corbie-Smith, Giselle M <gcorbie@med.unc.edu>; 
Huber, Evelyne H <ehuber@email.unc.edu>; Joe Ferrell <j sferrel@email.unc.edu>; 
Ketch, Jim <jketch@email.unc.edu>; Leigh, Margaret W 
<margaret leigh@med.unc.edu>; Panter, Abigail T <panter@unc.edu>; Taft, Tim 
<timothy_taft@med.unc.edu>; Taylor, Beverly W <btaylor@email.unc.edu>; Wolfe, 
Jessica L <wolfej @unc.edu> 
Football update 

UNC           -2.pdf; UNC football announcement        .pdf 

Chancellor’s Advisory Committee: 

This information will be released later today. 

Tanya Moore 

Tanya T. Moore 
University Relations 
102 South Building, Campus Box 6226 
Chapel Hill, NC 27599-6226 
(919) 962-4515 
(919) 843-5598(fax) 



CONTACT INFORMATION: 
Stacey Osburn 

Associate Director of Public and Media Relations 
317/917-6117 

UNC’S 

Monday, 

RULED PERMANENTLY INELIGIBILE 

University of North Carolina football student-athletes                         are permanently ineligible, 
according to a decision today by the NCAA student-athlete reinstatement staff. The university declared both 
student-athletes ineligible for violations of NCAA agent benefits, preferential treatment and ethical conduct 
rules. According to the facts submitted by the university, the total value of the benefits is approximately $4,952 
for    and $5,642 for 

accepted diamond earrings, as well as travel accommodations for the Bahamas, Washington DC and two 
trips to Miami, among other benefits,      accepted two black diamond watches, a pair of matching earrings 
and travel accommodations for a trip to Miami, among other benefits. 

Based upon information gathered by the institution and the NCAA Agent, Gambling and Amateurism staff 
during its joint investigation, unethical conduct charges were found against both student-athletes for providing 
false and misleading information. According to the facts submitted by the university, each student-athlete was 
not truthful during three separate interviews with university and NCAA enforcement staff members. Further, 

only provided more accurate information when presented with evidence that was contrary to 
their assertions. 

When reaching permanent ineligibility for each of the student-athletes, the staff noted the cases included 
multiple occasions where the student-athletes accepted benefits that were clearly against NCAA rules. The 
staff also noted that the student-athletes provided false information despite multiple opportunities to correct 
their assertions. 

During the reinstatement process, NCAA staff reviews each case on its own merits and the specific facts. Staff 
decisions consider a number of factors including guidelines established by the Division I NCAA Committee on 
Student-Athlete Reinstatement for the type of violations and value of benefits, the student-athlete’s 
responsibility for the violation, as well as any mitigating factors presented by the university. 

When a school discovers a student-athlete has been involved in an NCAA rules violation, it must declare the 
student-athlete ineligible and may request the student-athlete’s eligibility be reinstated to the NCAA national 
office staff for consideration. Reinstatement decisions are made independently of any NCAA enforcement 
process. 

The university can appeal the decision to the Committee on Student-Athlete Reinstatement, an independent 
panel comprised of representatives from NCAA member colleges, universities and athletic conferences. This 
committee can reduce or remove the condition, but it cannot increase the staff-imposed conditions. If 
appealed, the student-athlete remains ineligible until the conclusion of the appeals process. 

Read more about the NCAA student-athlete reinstatement process at ncaa.orq. 



Austin Dismissed From UN� Football Program 

The University of North Carolina has dismissed student-athlete Marvin Austin from 
the football program for violations of NCAA agent benefits, preferential treatment 
and ethicaI conduct rules. North Carolina based its decision on recent information 
gathered as part of the joint investigation with the NCAA. Austin’s case was not 
submitted to the NCAA for reinstatement. A senior from Washington, D.C., Austin 
had been suspended indefinitely since September 1 for violating team rules. 

Statement from Dick Baddour, [INC Director of Athletics: 
"it’s a sad day when three young men are no longer able to represent their school based 
on actions they have taken and decisions they have made contrary to NCAA rules. 

Unfortunately, they made serious mistakes in judgment in accepting extra benefits and 

then not being truthful with our staff and NCAA representatives. Now they must forfeit 

the privilege of p~aying again for the Tar Heels. Although they are responsible for their 
actions, they are part of our university and our program and we will support them as 

they move into the next phases of their lives. I know they love to play the game, but I 

hope they will learn from their mistakes and lead productive and responsible careers. 

As an institution, we must learn from these mistakes and work with the NCAA and 
others who Iove the game of football to repair the environment in which they occurred. 

College football is a wonderful game, but we need to closely examine and address the 

agent-related problems. The University of North Carolina pledges to do all it can to do 

that. 

I hate that these issues have hurt the University of North Carolina and our fans. We have 

so much to be proud of as a University, We will learn from this and we will become a 

better program as a result." 





Board of Governor’s Panel August 29-30, 2012 

Owen Draft August 26, 2012 

Update on the 1988 Report of the ad hoc committee to Study the Academic Environment for Athlete- 

Students at the University of North Carolina at Chapel Hill, March 16, 1988. 

Reviewed in the planning process in 2010-2011. 

The 1988 Report focused on the academic environment for athlete-students (note terminology) and was 

coincidental to transformation of a study hall run by the Department of Athletics to the Academic 

Support Program in the College of Arts and Sciences. 

Part IX of 1988 Report, on page 13 contained the following recommendations (Parts II and III follow the 

recommendations). 

A. Academic Support Program 

1. The ad hoc committee recommends that the statement of purpose (part I (sic)) and the 

objectives (part III) of the Academic Support Program be adopted by the College of Arts and 

Sciences and the Department of Athletics. 

2. The ad hoc committee recommends that the number of full time personnel associated with the 

Academic Support Program be increased to the level of five, the Director and four additional 

Academic Counselor positions. 

3. The Academic Support Program staff should develop and have in place by the fall semester, 

1988 a program specifically directed to the freshman athlete-student as outlined in this report. 

We encourage University offices to work with the Academic Support Program to accomplish this 

program. 

4. The Dean of the College should, at the earliest opportunity and prior to the fall semester 1988, 

appoint an Advisory Board to the Academic Support Program. The Advisory Board should 

contain a member of the Department of Athletics administrative staff, a member of the Dean’s 

staff, representation from the Faculty Committee on Athletics, and members of the general 

faculty 

5. The Advisory Board of the Academic Support Program will assist the Director in enhancing 

communication between the Program and the faculty and in developing and maintaining an on- 

going review of the Program. 

6. The Director should continue to report administratively to the Associate Dean for Academic 

Services, College of Arts and Sciences/General College. The Director will also maintain a liaison 

with the Associate Director of Athletics on matters relating to academic progress of athlete- 

students, eligibility, progress toward degree requirements, etc. 

7. The Director of the Academic Support Program should develop a method for the review and 

evaluation of the tutors employed by the Program. 



8, Efforts should continue to diversity the professional staff and tutors of the Academic Support 

Program. 

B. Academic Considerations 

3. The ad hoc Committee reaffirms the 8eneral policy of the Department of Athletics and 

the University that academic demands on the athlete-student take priority over athletic 

demands. This important principle should be communicated to athlete-students who 

are considerin8 enrollment in the University and should be emphasized to athlete- 

students in the freshman year prosram and those in subsequent years at the University 

4. The ad hoc Committee recommends that both athlete-students and coaches be 

reminded of the academic responsibilities that matriculation at the University requires. 

Distribution of statements to athlete-students and coaches {Appendix I, II) is 

recommended. 

7. The ad hoc Committee strongly endorses the efforts of the Department of Athletics to 

develop a career awareness program and urges continuing attention to this program 

cooperation with the Career Planning and Placement Office of the University. 

C. Ad missio~ of Athlete-St udents 
.............................. 

~. The ad hoc Committee recommends that the Faculty Adwsory Committee on 

Undergraduate Admissions consider the development of a faculty review of non- #~!~ D~## ~(~re 

competitive athlete-student admissions. 



2. The ad hoc Committee endorses the steps that the Department of Athletics has taken to 

i~i~i~i~e~he number of athlete-student admission exceptions to Trustee policy. The .............. 
current Department policy that each athlete-student admitted as an exception to 

Trustee policy be required to participate in a special program of study developed by the 

Director of the Academic Support Program and the coach should be continued. 

4. The ad hoc Committee recommends that the responsibility for admission of athlete- 

students as exceptions to Trustee policy should follow current University policy and 

reside with the Athletic Admissions Subcommittee of the Faculty Advisory Committee 

on Undergraduate Admissions. 

Other recommendations 



Part II Purpose 

The Academic Support Program for athlete-students at the University of North Carolina at Chapel Hill 

will serve as an educational resource to students who participate in varsity athletic programs at the 

University. None of the services offered by the Academic Support Program is intended to supplant 

regular University programs and services. The following activities should constitute major 

responsibilities of the Program: 

A. The Program should assist all entering freshman athlete-students in the development of 

appropriate study habits and classroom attitudes, the use of study time, and the development 

of an appreciation of the level of effort required for successful academic achievement in 

university-level courses. 

B. The Program should carefully monitor the academic performance and academic programs of all 

athlete-students enrolled in the University. As a result of this on-going review, the academic 

strengths and weaknesses of the athlete-students can be evaluated and special programs to 

enhance their academic development can be formulated. 

C. The Program should serve as a resource to athlete-students and enable each individual to obtain 

out-of-classroom academic support. Academic support may take the form of small group 

tutorial sessions; small group sessions that meet at regular, scheduled intervals to consider 

development or improvements of academic skills (i.e. reading program, foreign language skills, 

mathematical skills, writing skills, etc.); one-on-one tutorial sessions, etc. 

D. The Program should provide structured study periods for athlete-students at all levels who have 

exhibited marginal academic success in their programs of study. In addition the program of 

structured study periods should be available to all athlete-students who need this form of 

support. 

E. The Program should become an integral component of athlete-students’ academic life at the 

University. Since many athlete-students will devote a large portion of each daytime period to 

classroom or laboratory work and athletic practice time the Program should be sufficiently 

flexible to permit academic support activities during mornings, afternoons, evenings and 

weekends. 

F. The goal of the Academic Support Program should be to promote academic excellence in 

athlete-students, not merely retention of eligibility or graduation. Athlete-student should be 

encouraged to select academic programs that are consistent with their interests and career 

goals. The Program should function as a source of support and guidance for all athlete-students 

at the University. Those individuals seeking admission to professional schools or post-graduate 

student should receive advice and counsel early in their academic careers. 

Services to be Provided by the Academic Support Program 

The Academic Support Program should provide the following services to athlete-students entering the 

University, some of which may be done in conjunction with other University programs and services. 



A. Academic orientation of freshmen athlete-students. 

B. Promotion of academic values and enhancement of the academic climate for athlete-students. 

C. Development or improvement of academic skills including reading, mastery of foreign language, 

writing and mathematical skills, and computer literacy. 

D. Identification of athlete-students who are diagnosed to have particular problems that may 

interfere with academic success. Placement of these individuals in proper University support 

programs. 

E. Academic counseling including both long-term (degree programs) and short term (course 

registration) assistance. 

F. Monitoring of the academic progress of individual athlete-students and of the factious athletic 

teams 

G. Organization of study halls, resources for learning, and tutorial programs. 



From: 

Sent: 

To: 

Cc: 

Subject: 

Attach: 

Moore, Tanya Topolka <tanya moore@unc.edu> 

Friday, August 31, 2012 11:12 AM 

Biddle, Andrea K <andrea.biddle@unc.edu>; Boxill, Jan 
<JMBOXILL@email.unc.edu>; Broome, Lissa L <lbroome@email.unc.edu>; Cairns, 
Bruce A <bruce_cairns@med.unc.edu>; Ferrell, Joseph S <jsferrel@email.unc.edu>; 
Guilkey, David K <david_guilkey@unc.edu>; Huber, Evelyne H 
<ehuber@email.unc.edu>; Kasson, Joy S <j skasson@email.unc.edu>; Renner, Joy J 
<Joy_Renner@med.unc.edu>; Smokowski, Paul R <smokowsk@email.unc.edu>; 
Taylor, Beverly W <btaylor@email.unc.edu>; Wendy Brewster 
<brewster@med.unc.edu>; Whisnant, Richard B <whisnant@sog.unc.edu> 

Davis, Nancy K <nancy_davis@unc.edu>; Schuettpelz, Erin C <ecs@unc.edu>; 
McFarland, Michael B <mike_mcfarland@unc.edu> 

Statement on NCAA and academic issues 

University Statement on NCAA and Academic Issues August 31 2012 F1NAL.DOC 

Chancellor’s Advisory Committee: 

The attached statement will be released today. 

Tanya 

Tanya Moore 

University Relations 

102 South Building, CB 6226 

Chapel Hill, NC 27599-6226 

919-962-4515 
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STATEMENT 

Friday, August 31, 2012 

University statement on NCAA role in review of academic issues 

In light of continuing speculation about the role of the NCAA in the review of academic issues in 
the Department of African and Afro-American Studies, the University of North Carolina at 
Chapel Hill is providing the following information: 

"The University first notified the NCAA that it had identified potential academic issues 
involving student-athletes in African and Afro-American Studies courses on August 24, 2011. 
We asked the NCAA to join us in our investigation of these issues, and they agreed to do that. A 
member of the NCAA enforcement staff traveled to Chapel Hill several times in the fall of2011 
and participated throughout the investigation. 

With the NCAA enforcement staff, our internal working group of University Counsel Leslie 
Strohm, Senior Associate Dean Jonathan Hartlyn, and former faculty athletics representative 
Jack Evans interviewed faculty and staff in the Department of African and Afro-American 
Studies, academic support counselors, and student-athletes who had taken multiple courses in the 
department. 

Based on the joint review, UNC and the NCAA staff concluded there were no violations of 
current NCAA rules or student-athlete eligibility issues related to courses in African and Afro- 
American Studies. As a result, the NCAA did not add any allegations or include this issue during 
the University’ s appearance in October 2011 before the Committee on Infractions. 

College of Arts and Sciences Dean Karen Gil subsequently commissioned a review of courses in 
African and Afro-American Studies. In May, the University publicly issued that report and 
provided it to the NCAA. 

On Aug. 23, 2012, University Counsel Leslie Strohm and Senior Associate Dean Jonathan 
Hartlyn provided an update to the enforcement staff. The NCAA staff reaffirmed to University 
officials that no NCAA rules appeared to have been broken. 

University officials will continue to keep the NCAA informed as developments warrant." 

Department of Athletics contacts: Steve Kirschner, (919) 962-7258, 
skirschner@uncaa.unc.edu; Kevin Best, (919) 962-8916, kbest@uncaa.unc.edu 
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Article published Jul 19, 2006 
NCAA, SEC await word on Auburn probe 

By Pete Thame! 
New York Times News Service 

The National Collegiate Athletic Association and the Southeastern Conference are awaiting 
the findings of Auburn University’s investigation into allegations of academic fraud before 
determining what action, if any, to take. 

The New York Times reported last week that Auburn athletes took advantage of so-called 
directed~readings courses to help boost their grades and remain eligible for their sports, 
according to a professor who disclosed the matter. In some cases, the courses in sociology 
and criminology involved no class time and little work. 

"If there was abuse in the case, and I’m not sure that there is, if there was abuse, we would 
be sure to act," Myles Brand, the NCAA president, said in a telephone interview Monday. 

Brand commended James Gundlach, the whistleblower and the director of Auburn’s 
sociology department, for risking damage to his career by publicly revealing what he had 
learned. Gundlach told The Times that one of his superiors, Thomas Petee, a criminology 
professor and the sociology department’s chairman, had provided an inordinate number of .... 
directed-reading classes for easy grades to athletes and nonathletes. 

Brand, a former president of Indiana University, said he was dumbfounded that Petee had 
been allowed to teach so many directed-reading courses; Petee led 152 such courses in one 
semester before GendtaCh reported him. 

"That’s an institutional problem of some magnitude," Brand said. "It’s not an athletics 
problem. It needs to be addressed on an institutional level." 

Mike Slive, who has been the commissioner of the SEC for about four years, said that he 
and his staff work hard to make sure athletes receive quality educations. He declined to 
comment specifically on the Auburn case until the investigation was complete. 

"We can see the other side of the shore of this body of water," Slive said. "A boat blows here 
or there, but we never lose sight of where we’re going. To the extent that anything is out 
there, our goal is to be on course at all times." 

Gordon Gee, the chancellor of Vanderbilt, which is also in the SEC, did not share Slive’s 
optimism. Gee said the issues raised at Auburn were "very serious" and showed why there 
needed to be more academic oversight in athletics. 

"What is shown is that when there’s an athletic culture that allows athletes to migrate toward 
that kind of approach, that it undermines the academic and athletic integrity of the program," 
he said. 

1 of 2 7/22/2006 8:22 AM 
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Since going public, Gundlach has been flooded with telephone calls and e-mail messages 
expressing support and condemnation. He said he had received 69 positive messages and 
66 negative ones. As he walked into the main academic building on campus Monday 
morning, he said, 10 to 12 faculty members applauded him. 

"It was a very pleasant experience," he said. 

He did, however, say he was no longer cooperating with a three-member committee 
investigating the matter because of an inaccurate leak to the local news media about his 
motivation for going public. The report said that Gundlach came forward because he was 
passed over for the job that Petee landed as department chairman. Gundlach said that 
suggestion was untrue because he never sought the position. 

Gundlach met once with two members of the investigating committee weeks ago -- Sharon 
Gaber, an associate provost, and Constance Relihan, an associate dean. The third member, 
Marcia Boosinger, Auburn’s faculty athletics representative, was not at the meeting. 
(Gundlach said he reached out to Boosinger twice to talk about the issue last year, and she 
did not respond to his e-mail messages. Boosinger is one of a number of Auburn officials 
who have declined to comment until the investigation is complete.) 

David Cicci, the chairman-elect of the faculty senate at Auburn, said the investigation had to 
determine whether athletes were steered to Petee. 

"1 guess the thing to find out in this is: Has this guy been recommended?" Cicci said. "Who 
did and how often? Were all the athletes who took these courses guided to this guy?" 

2 of 2 7/22/2006 8:22 AM 
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NO. COA12-256 

NORTH CAROLINA COURT OF APPEALS 

Filed: 15 January 2013 

MICHAEL McADO0, 
Plaintiff, 

UNIVERSITY OF NORTH CAROLINA 
AT CHAPEL HILL; H. HOLDEN 
THORP in his official 
capacity as Chancellor of the 
University of North Carolina 
at Chapel Hill; and NATIONAL 
COLLEGIATE ATHLETIC 
ASSOCIATION, 

Defendants. 

Durham County 
No. ii CVS 3903 

Appeal by Plaintiff from order entered 23 November 2011 by 

Judge Orlando F. Hudson, Jr. in Durham County Superior Court. 

Heard in the Court of Appeals 13 September 2012. 

Nelson Mullins Riley & Scarborough LLP, by Noah H. 
Huffstetler, III, Stephen Do Martin, and Elizabeth Bo 
Frock, for plaintiff-appellant. 

Attorney General Roy Cooper, by Special Deputy Attorney 
General    Melissa L. Trippe and Assistant Attorney General 
Stephanie    A.    Brennan,    for    defendant -appellees    the 
University of North Carolina at Chapel Hill and H. Holden 
Thorp o 

Ellis & Winters LLP, by Paul K. Sun, Jr., Thomas H. Segars, 
and Jeremy N. Falcone, and Spencer Fane Britt & Browne LLP, 
by Jonathan F. Duncan and William C. Odle, for defendant- 
appellee National Collegiate Athletic Association. 

Poyner Spruill LLP, by Robert F. Orr and John W. O’Hale, 
for Student Athlete Human Rights Project, amicus curiae. 



HUNTER, JR., Robert N., Judge. 

Michael McAdoo (~Plaintiff" or ~McAdoo") appeals from a 23 

November 2011 order dismissing his amended complaint. Upon de 

novo review and based upon the record presented, we affirm the 

trial court’s order on the sole ground that the dispute does not 

present a justiciable controversy.    This affirmation makes it 

unnecessary to reach the other issues raised by Plaintiff. 

I. Jurisdiction and Standard of Review 

This Court has jurisdiction to hear the instant appeal 

pursuant to NoCo Geno Stato § 7A-27(b) (2011). ~The standard of 

review on a motion to dismiss under Rule 12(b) (i) for lack of 

jurisdiction is de novo." Fairfield Harbor Property Owners 

Ass’n, Inc. v. Midsouth Golf, LLC, N.C. App     , , 715 

S.E.2d 273, 280 (2011) (quotation marks and citation omitted). 

~’Under a de novo review, the court considers the matter anew 

and freely substitutes its own judgment’ for that of the lower 

tribunal." State Vo Williams, 362 N.C. 628, 632-33, 669 S.E.2d 

290, 294 (2008) (quoting In re Greens of Pine Glen Ltd., 356 

N.C. 642, 647, 576 S.E.2d 316, 319 (2003)). 

All three Defendants filed Rule 12(b) (i) motions in this 

case raising lack of justiciability as a component of subject 
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matter jurisdiction. "Concepts of justiciability have been 

developed to identify appropriate occasions for judicial action. 

The central concepts often are elaborated into more 

specific categories of justiciability 

feigned and collusive cases, standing, 

advisory opinions, 

ripeness, mootness, 

political questions, and administrative questions." 13 Charles 

A. Wright et al., Federal Practice and Procedure § 3529, at 278- 

79 (2d ed. 1984). Thus, the trial court’s rulings dismissing 

Plaintiff’s claims for relief on the basis of "standing" and 

"mootness" are necessarily incorporated into its decision to 

dismiss the complaint on "justiciability" grounds. 

In Neuse River Foundation, Inc. v. Smithfield Foods, Inc., 

155 N.C. App. ii0, 574 S.E.2d 48 (2002), our Court discussed 

~standing" as a subset of the justiciability doctrine and 

compared its federal and state counterparts as follows: 

Standing is among the ~justiciability 
doctrines" developed by federal courts to 
give    meaning    to    the    United    States 
Constitution’s     ~case     or controversy" 
requirement. U.S. Const. Art. 3, § 2. The 
term refers to whether a party has a 
sufficient stake in an otherwise justiciable 
controversy    so    as    to    properly    seek 
adjudication of the matter.    Sierra Club v. 
Morton, 405 U.S. 727, 731-32, 92 S.Ct. 1361, 
1364-65, 31 L.Ed.2d 636, 641 (1972). The 
"irreducible    constitutional    minimum"    of 
standing contains three elements: 
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(i) "injury in fact"       an invasion of a 
legally protected interest that is (a) 
concrete and particularized and (b) actual 
or      imminent,      not      conjectural      or 
hypothetical;    (2) the injury is fairly 
traceable to the challenged action of the 
defendant; and (3) it is likely, as opposed 
to merely speculative, that the injury will 
be redressed by a favorable decision° Lujan 
[Vo Defenders of Wildlife], 504 U.S. [555,] 
560-61 [(1992)] . 

North Carolina     courts     are     not 
constrained by the "case or controversy" 
requirement of Article III of the United 
States Constitution. Our courts, 
nevertheless,     began    using     the     term 
~standing" in the 1960s and 1970s to refer 
generally to a party’s right to have a court 
decide the merits of a dispute. See, e.g., 
Stanley, Edwards, Henderson v. Dept. of 
Conservation & Development, 284 N.C. 15, 28, 
199 S.E.2d 641, 650 (1973 

Id. at 114, 574 S.E.2d at 51-52. 

Like "standing," "mootness" is another subset of the 

justiciability doctrine. Our Court for example, in Hindman v. 

Appalachian State Univ. N.C. App. 723      S.E.2d     579 

(2012), recently applied the mootness doctrine as follows: 

Although plaintiffs argue that a mere 
declaration of a past wrong is a sufficient 
basis for a declaratory judgment action, it 
is still true that actions filed under the 
Declaratory Judgment Act, N.C. Gen. Stat. 
1-253 through -267 (2005), are subject to 
traditional mootness analysis. A case is 
considered moot when a determination is 
sought on a matter which, when rendered, 
cannot have any practical effect on the 
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existing controversy. Typically, courts will 
not entertain such cases because it is not 
the responsibility of courts to decide 
abstract propositions of law. 

, 723 S.E.2d at 581 (quoting Citizens Addressing 

Reassignment and Educ., Inc. v. Wake Cty. Bd. of Educ., 182 N oCo 

App. 241, 

omitted). 

246, 641 S.E.2d 824, 827 (2007) (quotation marks 

If. Factual Eistory 

McAdoo was a highly-recruited high school football player 

from Antioch, Tennessee. He received a football scholarship to 

the University of North Carolina at Chapel Hill (~UNC"), a 

member of the Atlantic Coast Conference ("ACC") of the National 

Collegiate Athletic Association (~NCAA") .I    After signing the 

relevant form agreements and enrolling, McAdoo played football 

for UNC during the 2008 and 2009 seasons. 

In order to ~participate in intercollegiate competition," 

McAdoo signed a document entitled "Student-Athlete Statement - 

i The NCAA is a private, voluntary association that administers 
intercollegiate athletic competition between higher education 
institutions in 23 sports.    It has approximately 1,273 members, 
1,066 of which are higher education institutions. 340 schools 
comprise Division I of the NCAA, 290 schools are in Division II, 
and 436 schools make up the NCAA’s Division III.    About the 
NCAA,          Nat’l          Collegiate          Athletic          Ass’n, 
http://www.ncaa.org/wps/wcm/connect/public/ncaa/about+the+ncaa/m 
embership+new (last visited 4 January 2013). 
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Division I" (the "Statement") on 31 July 2008. The Statement 

contains the following affirmations: 

You affirm that your institution has 
provided you a copy of the Summary of NCAA 
Regulations or the relevant sections of the 
Division I Manual and that your director of 
athletics (or his or her designee) gave you 
the opportunity to ask questions about them. 

You    affirm    that    you    meet    the    NCAA 
regulations for student-athletes regarding 
eligibility,    recruitment,    financial aid, 
[and] amateur status[.] 

You affirm that you have reported to the 
director of athletics or his or her designee 
of your institution any violations of NCAA 
regulations     involving    you     and    your 
institution. 

You affirm that you understand that if you 
sign this statement falsely or erroneously, 
you violate NCAA legislation on ethical 
conduct and you will further jeopardize your 
eligibility. 

The Statement further cautions that: 

[b]efore you sign this form, you should read 
the Summary of NCAA Regulations provided by 
your director of athletics or his or her 
designee or read the bylaws of the NCAA 
Division I Manual that deal with your 
eligibility. If you have any questions, you 
should discuss them with your director of 
athletics or your institution’s compliance 
officer, or you may contact the NCAA[.] 



The Statement specifically directs student-athletes to examine 

NCAA Bylaws i0, 12, 13, 14, 14.1.3.1, 15, 16, 18.4, and 31.2.3, 

which deal with player eligibility.    When Plaintiff signed the 

Statement, he affirmed "[his] institution has provided [him] 

with a copy of the Summary of NCAA Regulations or the relevant 

sections of the Division I Manual and that [his] director of 

athletics (or his or her designee) gave [him] the opportunity to 

ask questions about them."     Plaintiff also signed a second 

similar statement on 6 August 2009. 

All student-athletes at UNC also have access to a Student- 

Athlete Handbook (the ~Handbook") which summarizes, inter alia, 

relevant UNC, ACC, and NCAA regulations and standards of 

conduct. The Handbook states: 

[i]t shall be the responsibility of every 
student at the University of North Carolina 
at Chapel Hill to obey and support the 
enforcement    of the Honor Code,    which 
prohibits lying, cheating, or stealing when 
these actions involve academic processes or 
University, student, or academic personnel 
acting in an official capacity. 

The Handbook specifically addresses plagiarism as a "serious 

academic offense": 

Normally, it is considered cheating if you 
have unauthorized help on examinations or 
course work.     Plagiarism is submitting a 
paper or project written by someone else or 



paraphrasing    someone    else’s    ideas 
claiming the material as your own. 

and 

Scholastic integrity is strongly supported 
not only by the University, but also by the 
student body through the University’s Honor 
System. If you have questions regarding the 
Honor System, check with your professor or 
an academic counselor before turning in your 
paper in question.      Students have been 
accused of plagiarism simply because they 
didn’t understand that when paraphrasing 
someone else’s work, they must    still 
acknowledge the source. 

Because this has been an area of confusion 
for some students, general tips on how to 
avoid plagiarism have been included in the 
Academics Section of this handbook. 

Another section of the Handbook deals with unintended 

plagiarism,    stating "[o]ccasionally,    scholastic dishonesty 

occurs as the result of a lack of information or misinformation. 

Everyone knows cheating on an exam is dishonest; however, 

students have, on occasion, turned in papers which they thought 

were acceptable only to find they were accused of plagiarism." 

The Handbook clarifies that while ~[t]utors are available in 

select subjects[,]" "[t]hey are there to help you understand 

your assignments, not to do your work for you."    UNC also 

provided Plaintiff with a summary of NCAA regulations in the 

Handbook. 

During McAdoo’s time at UNC, in addition to room, board, 
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and in-state tuition, he received tutoring from Ms. Jennifer 

Wiley (~Wiley"), a UNC student paid by UNC to assist McAdoo in 

his studies. Wiley was assigned to Plaintiff for several classes 

from fall 2008 to summer 2009, including African Studies 

(~AFRI") 266 and Afro-American Studies (~AFAM") 428. 

During the summer of 2009, Wiley ceased working with the 

Academic Support Program. The Academic Support Program 

subsequently assigned Plaintiff a new student tutor.    In July 

2009, while completing a paper for Swahili (~SWAH") 403 during 

Summer Session II, Plaintiff sought out Wiley’s help on the 

footnotes and Works Cited sections even though she was no longer 

his assigned tutor. Specifically, on 15 July 2010, he e-mailed 

Wiley his paper, stating ~the words in bold is what need to be 

sited" (sic). Plaintiff also included a list of eight websites 

and one book numbered by where they needed to be cited in his 

paper. Wiley completed the footnotes and Works Cited sections. 

Later that night, she e-mailed the finished paper to Plaintiff, 

saying, ~i think i did this right...i used APA citations for the 

bold stuff...and i made the 

websites...hope this helps!" 

finished paper to his professor. 

works cited for all those 

Plaintiff then submitted the 

In June 2010, the NCAA began investigating reports that UNC 
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football players had received improper benefits from sports 

agents. As part of the investigation, NCAA officials 

interviewed McAdoo about a weekend trip to Washington, D.C., 

during which he unknowingly received improper benefits valued at 

$99.2 

This investigation went in an unexpected direction when UNC 

began to inspect the players’ e-mail communications for evidence 

of improper sports agent contacts.    When UNC examined McAdoo’s 

e-mails, it found reason to believe Wiley’s assistance to McAdoo 

may have violated the school’s academic honesty standards. UNC 

then interviewed McAdoo on 24 August 2010 and 29 August 2010 

about Wiley’s assistance.    Plaintiff described the help Wiley 

provided on his SWAH 403 paper.     He 

assistance was characteristic of the 

throughout his time working with her. 

said this level of 

help she provided 

Following this discovery, UNC then submitted a hypothetical 

scenario to the NCAA’s Academic and Membership Affairs ("AMA") 

2 In April 2010, Plaintiff traveled for a weekend to Washington, 

D.C. with two teammates.     Plaintiff shared a room with a 
teammate for two nights at a hotel that cost $89 per night. 
During the trip, one of Plaintiff’s teammates told him the 
teammate would pay for the weekend.    Unbeknownst to Plaintiff, 
however, the trip was actually paid for by Todd Stewart 
("Stewart"), a ~prospective agent."    During the trip, Stewart 
also helped Plaintiff obtain free entry into a night club that 
had a $i0 cover charge. 
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Department theoretically describing Wiley’s assistance on 

Plaintiff’s SWAH 403 paper. AMA staff determined a violation of 

NCAA Bylaw 10.1-(b) had occurred.    NCAA Bylaw 10.1-(b) states 

that    prohibited    unethical    conduct    includes    ~[k]nowing 

involvement in arranging for fraudulent academic credit or false 

transcripts for a prospective or an enrolled student-athlete." 

Based on the interviews with Plaintiff, UNC believed Plaintiff 

had also previously violated NCAA Bylaw 10.1-(b) in other 

instances. 

As a member of the NCAA, UNC must comply with NCAA 

regulations. NCAA regulations, including the NCAA constitution 

and bylaws, are set forth in its annually-published Division I 

Manual.     According to NCAA Bylaw 10.4, student-athletes who 

violate    NCAA    Bylaw    i0.i    are    ineligible    for    further 

intercollegiate competition.    NCAA Bylaw 14.11.1 provides that 

~[i]f a student-athlete is ineligible under [NCAA regulations], 

the institution shall be obligated to apply immediately the 

applicable rule and to withhold the student-athlete from all 

intercollegiate competition." The member institution (the 

"Institution") must then report that determination to the NCAA. 

NCAA Bylaw 14.12.1 allows the Institution to ~appeal to the 

Committee on Student-Athlete Reinstatement for restoration of 
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the student’s eligibility, provided the [I]nstitution concludes 

that the circumstances warrant restoration of eligibility." 

According to the Policies and Procedures (the ~Policies and 

Procedures") of the Committee on Student-Athlete Reinstatement 

(the ~Committee"), "[t]he [I]nstitution is responsible for 

developing complete, accurate, and thorough information prior to 

submitting a reinstatement request." After the Committee staff 

"has reviewed the [I]nstitution’s request and has completed its 

research," the staff will approve, conditionally approve, or 

deny the request. 

In accordance with NCAA regulations, on 2 September 2010 

UNC declared Plaintiff ineligible to play intercollegiate 

athletics and withheld him from the first three games of the 

2010 season.    UNC reported its decision to the NCAA and also 

referred the case to the student-run UNC Honor Court.    On 28 

September 2010, Richard A. Baddour (~Baddour"), UNC’s Director 

of Athletics, submitted to Jennifer Henderson ("Henderson"), the 

NCAA Director of Student-Athlete Reinstatement, UNC s petition 

to reinstate Plaintiff’s eligibility (the ~Petition" In the 

Petition, UNC referenced three violations of NCAA regulations: 

(i) Plaintiff’s receipt of tutoring from Wiley valued at $ii 

(for one hour of assistance on the SWAH 403 paper); (2) 
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Plaintiff’s receipt of $99 in benefits from a prospective agent 

in Washington, D.C. ; and (3) 

i0. i- (b) . 

In the Petition, 

academic fraud under NCAA Bylaw 

UNC specifically stated ~the academic 

assistance provided to Mr. McAdoo throughout the Fall of 2008 

and Summer of 2009 has, at least in some instances, crossed the 

line into academic fraud, as interpreted by AMA staff under 

Bylaw 10.1-(b) .I’ UNC referenced Wiley’s assistance in AFRI 266, 

AFAM 428, and SWAH 403° Still, UNC contended Nit was reasonable 

for Mr. McAdoo to assume that the type of assistance offered and 

provided to him by his formally-assigned tutor in the Academic 

Support Program would be permissible" and that ~Mr. McAdoo was 

not aware that the assistance being provided him by the 

institutional staff member was improper."    UNC told the NCAA 

~the facts surrounding the academic fraud have been submitted to 

the UNC Honor Court to be processed according to their policies 

for all students°" UNC also said it would update the NCAA as the 

honor cases progressed. 

On 4 October 2010, Baddour submitted UNC’s revised report 

to Henderson.    In this report, Baddour informed the NCAA that 

the UNC Student Attorney General did not bring honor charges 

against Plaintiff for AFAM 428, but did file honor charges 



-14- 

relating to AFRI 266 and SWAH 403. 

On 14 October 2010, UNC’s Undergraduate Honor Court found 

Plaintiff not guilty of honor charges related to AFRI 266, but 

guilty with regard to the SWAH 403 paper. The Honor Court used 

the standard of ~beyond a reasonable doubt."    The Honor Court 

focused on the text of e-mails between Wiley and Plaintiff. For 

instance, it found Wiley implied she had completed Plaintiff’s 

assignment when she stated "i think i did this right[,]" ~i used 

APA citations for the bold stuff[,]" and "i made the works cited 

for all those websites[.]" It sanctioned Plaintiff with 

academic probation for Fall 2010, suspension for Spring 2011, 

and a failing grade on the assignment in SWAH 403. Due to his 

academic probation, Plaintiff was not permitted to play football 

for the rest of the Fall 2010 season.     But for the NCAA 

sanctions, McAdoo would have been eligible to play football 

during the 2011 fall season, his senior year. In a series of e- 

mails from October to early November 2010, UNC officials 

notified the NCAA of the outcome of Plaintiff’s honor trial. 

Unfortunately for McAdoo, the Committee staff disagreed 

with UNC’s reinstatement request. 

all the evidence UNC provided 

determination.     On 12 November 

The Committee staff weighed 

to make its eligibility 

2010, the NCAA released a 
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Student-Athlete Reinstatement Case Report (the ~Case Report") 

determining Plaintiff was permanently ineligible to play 

intercollegiate athletics due to violations of (I) NCAA Bylaw 

10.1-(b)    (academic fraud); and (2) NCAA Bylaws 12.3.1.2, 

16.02.3, and 16.11.2.1 (extra benefits). The Case Report stated 

that under NCAA regulations, Plaintiff "received impermissible 

assistance on multiple assignments across several academic 

terms."    It specifically recounted the details surrounding the 

SWAH 403 paper. 

The NCAA Committee on Student-Athlete Reinstatement 

maintains a clearly-outlined appeal procedure. After the 

Committee staff makes an initial eligibility determination, the 

Institution has 30 days to accept the decision or to appeal it 

to the full Committee.     Appeals of reinstatement decisions 

generally involve a teleconference. According to the 

Committee’s Policies and Procedures, ~[t]he committee requires a 

minimum of 48 hours to review documentation prior to a 

teleconference appeal or prior to rendering a decision for an 

appeal via paper review."     ~For all appeals handled by the 

student-athlete reinstatement    committee,    all    factual and 

interpretive disputes must be resolved prior to the division 

committee reviewing the matter."    The Institution is provided 
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with a copy of all information the Committee uses to make its 

decision.     After the teleconference, the Committee members 

deliberate in private and reach a decision by majority vote. 

The chair of the Committee then notifies the student-athlete 

reinstatement lead administrator, who in turn notifies the 

Institution. The Committee’s determination is final. 

UNC, acting on its own behalf and on behalf of McAdoo, 

timely appealed the staff determination to the full Committee. 

On 14 December 2010, the full Committee held a telephone 

Reinstatement Hearing (the ~Hearing") with both McAdoo and UNC 

participating.     Although UNC had its own attorney present, 

Plaintiff did not have independent legal representation.    The 

NCAA, UNC, and Plaintiff were each allotted i0 minutes to make a 

statement, followed by questioning and 5 minute closing 

statements. NCAA officials made it clear the Committee was not 

reviewing UNC’s initial determination that Plaintiff violated 

NCAA Bylaws, but rather its own 12 November 2010 decision not to 

reinstate Plaintiff’s eligibility.     At the beginning of the 

Hearing, an NCAA official further stated: 

[T]he appeal procedures require that all 
factual disputes must be resolved prior to 
the committee’s review of this matter° 

[I]f the facts appear to be in dispute the 
call will end since the staff’s decision was 
made on agreed to the fact [sic] and that 
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decision is being reviewed by this committee 
as an appellate body. The members of the 
committee have read all of the papers 
submitted by the Staff in the institution 
and are familiar with the facts of this 
case. 

Another NCAA official then recounted the allegation of 

academic fraud, as initially described by UNC: 

[O]n several occasions during the 2008-09 
academic year, Mr. McAdoo was assigned and 
worked with at least one (I) specific tutor. 
On several papers during this time Mr. 
McAdoo has admitted to receiving help from 
the tutor in the form of paper formatting, 
fixing grammatical errors and the creation 
of papers    [sic]    citations.        Specific 
instances - number of instances - during the 
academic year are unknown, however, this was 
part of the reported violation from the 
institution. 

The official went on to describe Wiley’s assistance to Plaintiff 

on the SWAH 403 paper. 

UNC later described how Plaintiff had only been convicted 

of one Honor Code violation: 

that is that 

determination]. 

NOne fact you should know about 

our honor court disagrees [with the NCAA 

They did not see any reason what so ever to 

bring a charge about improper help in AFAM 428 and they charged 

in AFRI 266 but found that the help was permissible." 

At the Hearing, UNC also vigorously argued Plaintiff did 

not ~knowingly" violate the NCAA bylaws: 
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This is not a case, we don’t believe, in 
which     Michael     actively     sought     out 
impermissible help. He was a freshman. He 
had no reason to think that Jennifer [Wiley] 
would do something different than what was 
appropriate.    He was essentially accepting 
the help that Jennifer [Wiley] was offering. 

Michael was concerned about his 
academic responsibility. He was worried 
about plagiarism and he is keeping faith 
with the academic mission of his time in 
college. 

Plaintiff then presented his case and argued: 

I never thought for a second that we were 
ever breaking any rules. I was working hard 
and she was there to make sure I was on the 
right track. My biggest concern was 
trying to make sure I would not plagiarize 
so that’s why I wanted her to check all of 
the citations. 

The Committee then considered ~all of the mitigation 

present in this case including the institution’s contention that 

Mr. McAdoo did not intentionally commit[] academic fraud." 

However, the Committee disagreed with the UNC Honor Court, 

concluding ~Mro McAdoo did take deliberate action and he knew 

what he was doing."    The NCAA based its decision on the fact 

that: 

at some point during the full academic year 
that Mr. McAdoo received the impermissible 
academic assistance from this tutor he 
should have recognized that this individual 
was providing above and beyond what other 
tutors were.     A fact Mr. McAdoo himself 
recognized at the time. When Mr. McAdoo ran 
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short on time with an incomplete assignment 
he did not turn for help to the tutor to 
whom he had been assigned [and] instead he 
sought out an individual whom he know [sic] 
would complete the paper.    Based on these 
factors staff believes Mr. McAdoo had 
culpability in this violation. 

In making its final decision, the Committee concluded there 

were no disputed factual issues requiring resolution.    Based 

upon the evidence presented by the Committee staff and UNC, the 

full Committee affirmed the staff’s decision to permanently 

disqualify McAdoo from playing college football. 

In August 2011, before the start of his senior year, 

Plaintiff applied for and was declared eligible for the 

supplemental draft in the National Football League (~NFL") .3 

Although Plaintiff was not drafted in the supplemental draft, he 

signed a contract with the Baltimore Ravens as a free agent. He 

received the NFL minimum yearly salary of $270,000. By signing 

a professional contract, McAdoo was no longer eligible to play 

college football. See NCAA Bylaw 12.2.5. 

III. Procedural History 

On 1 July 2011, Plaintiff filed a verified complaint and 

petition for writ of mandamus, as well as a motion for 

3 The NFL’s supplemental draft allows qualified underclassmen to 
participate in the draft when they had not requested timely 
entry into the regular draft. 



-20- 

preliminary injunction, against UNC, UNC’s Chancellor H. Holden 

Thorp (~Thorp"), and the NCAA in Durham County Superior Court. 

On 6 July 2011, Plaintiff filed a verified amended complaint in 

Durham County Superior Court.     In his complaints, Plaintiff 

alleged claims for: (i) breach of contract as to UNC; (2) breach 

of fiduciary duty as to UNC and Thorp; (3) breach of contract as 

to the NCAA and UNC; (4) negligence as to the NCAA; (5) gross 

negligence as to the NCAA; 

tortious interference 

declaratory judgment 

(6) libel as to the NCAA; (7) 

with contract as to the NCAA;    (8) 

for violations of the North Carolina 

Constitution; (9) a mandatory injunction or writ of mandamus as 

to UNC and Thorp; (i0) entitlement to preliminary and permanent 

injunctive relief as to UNC and Thorp; and (ii) entitlement to 

preliminary and permanent injunctive relief as to the NCAA. 

Plaintiff alleged he is ~gifted with the physical 

characteristics (size, strength, speed, quickness, agility) and 

developed skills to enable him to compete as a football player 

at a very high level." Plaintiff believes if he 

[had] continue[d] to progress and improve as 
a football player as expected if permitted 
to play football at UNC in the 2011 season, 
there    [would have been]    a significant 
possibility that [he] would [have been] a 
prospective draft selection in the 2012 
National Football League (~NFL") Draft, or 
that [he] would [have been] signed as a free 
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agent    to    play    professional 
following the 2011 NCAA season. 

football 

On 20 July 2011, the Durham County Superior Court entered 

an order denying Plaintiff’s petition for writ of mandamus and 

motion for preliminary injunction. Defendants filed motions to 

dismiss on 6 September 2011.    On 23 November 2011, the Durham 

County Superior Court entered an order dismissing the amended 

complaint.    Plaintiff filed a timely notice of appeal on 29 

November 2011. 

IV. Analysis 

On appeal, Plaintiff makes two arguments: (i) the trial 

court erred in dismissing his case under North Carolina Rule of 

Civil Procedure 12(b) (6) because Plaintiff has stated claims 

upon which relief may be granted; and (ii) the trial court erred 

in granting Defendants’ motions to dismiss under North Carolina 

Rule of Civil Procedure 12(b) (i) because his claims are 

justiciable.    Plaintiff’s claims challenge the actions of (i) 

UNC, and Thorp, in his official capacity as UNC’s Chancellor; 

and (ii) the NCAA.    Upon review, we affirm the trial court’s 

decision because Plaintiff has not raised justiciable issues 

concerning any of these parties. 

A. UNC and Thorp 
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Plaintiff does not raise a justiciable issue against either 

UNC or Thorp under (i) the Athletics Scholarship Agreement (the 

NASA") or (ii) the Instrument of Student Judicial Governance 

(the ~Instrument") . 

i. The Athletics Scholarship Agreement 

Plaintiff does not raise any justiciable issues under the 

ASA because: (i) he has not stated facts making out a prima 

facie breach of the ASA as an express contract; (ii) his alleged 

injury is too hypothetical and speculative to provide him with 

standing; and (iii) his claims are now moot. 

On 6 February 2008, Plaintiff and his mother, Janai D. 

Shelton, signed an ASA which provided Plaintiff with full 

financial aid for the 2008-09 academic year covering tuition, 

fees, room, board and books.    The ASA provides, in part, the 

following: 

3.    This    award    is    not    automatically 
renewed. Per NCAA regulations, scholarships 
are awarded on a one-year basis           and 
are generally renewed for 4 academic years 
(pending the recommendation of the head 
coach at the end of each academic year), 
unless otherwise described above.      Your 
eligibility for renewal of this award is 
subject to UNC and NCAA renewal policies at 
the end of the term (which include, but are 
not limited to, your fulfillment of UNC, 
ACC,     and     NCAA     progress-toward-degree 
requirements). 
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ACCEPTANCE      By signing this 
financial aid, I understand that: 

offer of 

I.    I     will     become     ineligible     for 
intercollegiate competition if I receive any 
financial    assistance    other    than    that 
authorized by the NCAA and approved by the 
Compliance    Office    and    the Office    of 
Scholarships and Student Aid. It is my 
responsibility to make these offices aware 
of any outside aid for which I am eligible. 
I understand that my athletics scholarship 
may be reduced or cancelled if I receive 
institutional and!or outside financial aid. 

4.    If    I voluntarily withdraw or am 
suspended from UNC, my athletics scholarship 
will be discontinued.    Reinstatement of my 
athletics scholarship is not guaranteed upon 
my return to UNC. 

5.    My scholarship may be reduced or 
cancelled at any time if I: a) become 
ineligible for intercollegiate competition 
in my sport, b) voluntarily withdraw from my 
sport,                d) engage in misconduct 
warranting    disciplinary    penalty    (e.g., 
violate team, UNC, ACC, or NCAA regulations, 
am    arrested    for    or    convicted    of    a 
misdemeanor or felony, etc.). 

7. I must conduct myself in accordance 
with all UNC, ACC, and NCAA regulations. 

Failure to follow these regulations may 
result in the cancellation of this award. 

8.    Any modification or cancellation of 
this award must be in compliance with UNC, 
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ACC, and NCAA legislation. 

Subsequently, Plaintiff applied for admission to UNC and 

was accepted.     Per the ASA, he received a full athletic 

scholarship for the 2008-09 academic year.    On 27 June 2008, 

Shirley A. Ort (~Ort"), UNC’s Associate Provost and Director of 

the Office of Scholarships and Student Aid, sent Plaintiff a 

letter confirming the terms of the ASA.    In addition to the 

financial benefits outlined above, the letter provided that 

because Plaintiff was a resident of Tennessee at the time of his 

application to UNC, he would receive in-state residency status 

for tuition purposes.    The Ort letter re-emphasized that ~your 

athletic scholarship may be immediately reduced or cancelled if 

you fail to meet UNC, ACC, or NCAA continuing eligibility 

requirements; become ineligible to participate in your sport; 

or engage in misconduct warranting disciplinary penalty." 

Ort renewed Plaintiff’s scholarship on 19 June 2009 and 30 June 

2010 using similar form letters. 

i. No Breach of ASA 

Plaintiff has not alleged UNC or Thorp breached the terms 

of the ASA. 

In North Carolina, a plaintiff must allege injury to a 

contractual interest to have standing to maintain a contract- 



based claim. 

Inc., 169 N.C. App. 820, 

(holding that a plaintiff 
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See Beachcomber Props., L.L.C. v. Station One, 

824, 611 S.E.2d 191, 194 (2005) 

had no injury in fact, and 

consequently no standing, when it had no enforceable contract 

right against the defendant). 

In the present case, Plaintiff has alleged no such injury 

under the terms of the ASA. According to the ASA, UNC promised 

to pay Plaintiff’s full tuition, fees, room, board, and books in 

exchange for his promise to, inter alia, "conduct [himself] in 

accordance with all UNC, ACC, and NCAA regulations[,]" including 

UNC’s Honor Code and the NCAA bylaws. 

Even if UNC and the NCAA correctly determined Plaintiff 

violated UNC regulations and the NCAA Bylaws, nothing in the 

record indicates UNC terminated his athletic scholarship. 

Rather, UNC placed Plaintiff on academic probation for one 

semester, suspended him for one semester, and gave him a failing 

grade on his SWAH 403 assignment.    Thus, after examining the 

express contract between the parties, we conclude Plaintiff 

cannot show any bargained-for monetary loss under the ASA which 

is attributable to the acts of UNC or Thorp. 

ii. Injury Too Speculative for Standing 

Any further injuries Plaintiff alleges are too hypothetical 
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and speculative to provide him with standing. 

The law of North Carolina provides: 

A party to a contract who is injured by 
another’s breach of the contract is entitled 
to recover from the latter damages for 
only such injuries as are the direct, 
natural, and proximate result of the breach 
or which, in the ordinary course of events, 
would likely result from a breach and can 
reasonably be said to have been foreseen, 
contemplated, or expected by the parties at 
the time when they made the contract as a 
probable or natural result of a breach. 

Bloch v. The Paul Revere Life Tns. Co., 143 N.C. App. 228, 237, 

547 S.E.2d 51, 58 (2001 (quotation marks and citation omitted). 

part of its burden, the party seeking damages must show that 

the amount of damages is based upon a standard that will allow 

the finder of fact to calculate the amount of damages with 

reasonable certainty." 

Inc., 319 N.C. 534, 

Olivetti Corp. v. Ames Business Systems, 

547-48, 356 S.E.2d 578, 586 (1987). 

Therefore, speculative damages that cannot be calculated with 

reasonable certainty are not recoverable. 

Here, McAdoo contends his damages are not limited to the 

loss of his scholarship because of the existence of "special 

damages." Specifically, he argues that had UNC, Thorp and the 

NCAA not breached the contract by unfairly preventing him from 

playing football his senior year, then his subsequent earnings 
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as an NFL football player would have been greater than those he 

actually obtained as a free agent. Plaintiff’s counsel, at oral 

arguments, stated that expert witnesses were prepared to present 

evidence of these ~special damages." 

Nonetheless,    when    disappointed student-athletes    have 

presented similar arguments to courts, both in this state and 

elsewhere, these claims for damages have been rejected as 

speculative.    See Arendas v. N.C. High Sch. Athletic Ass’n, 

N.C. App.    , 718 S.E.2d 198 (2011). 

In Arendas, it was discovered that two students on a high 

school men’s basketball team did not reside in the proper school 

district.    Id. at    , 718 S.E.2d at 199. Their school’s state 

championship win was vacated, and they were declared ineligible 

to participate in high school athletics for one year.    Ido at 

, 718 S.E.2d at 199.     Although the student-plaintiffs in 

Arendas contended "the forfeiture of the Championship could 

cause possible harm in the form of lost scholarships, lost job 

opportunities, and lost college prospects[,]" our Court held the 

students did not have standing to bring suit because "these 

possibilities were all hypothetical." Id. at    , 718 S.E.2d at 

200. Like in Arendas, we determine Plaintiff’s alleged damages 

are too hypothetical and speculative to survive a motion to 
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although non-binding on this Court, other 

jurisdictions have rejected these types of damage claims as 

speculative.    See, e.g., Butler v. NCAA, No. 06-2319 KHV, 2006 

WL 2398683, at *4 (D. Kan. Aug. 15, 2006) (~Therefore, he will 

not suffer irreparable injury through loss of a scholarship. As 

for the loss of an opportunity for a professional football 

career,    such harm is    speculative.");    Colorado Seminary 

(University of Denver) v. NCAA, 417 F. Supp. 885, 895 (D. Colo. 

1976) ("While the Court might agree that the deprivation of a 

previously granted scholarship would invoke the protections of 

procedural due process[,] the interest in future 

professional careers must nevertheless be considered speculative 

and not of constitutional dimensions."); Bowers v. NCAA, 118 F. 

Supp. 2d 494, 509-510 (D. N.J. 2000) (~[T]he road to a 

professional football career is long and circuitous, and [the 

plaintiff] has not gone down that road far enough to submit such 

a fanciful damage claim to a fact finder. Accordingly, [he] may 

not pursue damages for the loss of a potential professional 

athletic career."). 

Furthermore, the cases cited by Plaintiff are factually 

distinguishable.    See Bloom v. NCAA, 93 P.3d 621 (Colo. App. 
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2004); Oliver Vo NCAA, 920 N.E.2d 203 (Ohio Ct. Com. PI. 2009), 

vacated pursuant to settlement (Sept. 30, 2009). In Bloom, the 

plaintiff sought a declaratory judgment and injunctive relief 

allowing him to maintain pre-existing endorsements, modeling 

contracts, and media activities stemming from his Olympic-level 

skiing career even though he was now an NCAA football player. 

Bloom, 93 P.3d at 622.     Since Bloom’s injury arose from a 

dispute concerning pre-existing contracts, his injury was 

concrete and particularized. See id. Similarly, in Oliver, the 

plaintiff alleged an injury not to his future career, but to his 

present right to hire an attorney to represent his interests. 

Oliver, 920 N.E.2d at 207-08.    In sum, the alleged injury in 

both Bloom and Oliver did not concern future career prospects 

and earning potential. 

binding on this Court. 

In any event, those cases are not 

See Morton Buildings, Inc. v. Tolson, 

172 N.C. App. 119, 127, 615 S.E.2d 906, 912 (2005) (~[W]hile 

decisions from other jurisdictions may be instructive, they are 

not binding on the courts of this State."). 

Consequently,    Plaintiff’s    claims    are    non-justiciable 

because his alleged damages are too speculative and hypothetical 

to provide him with standing. 

iii. Mootness 



-30- 

Additionally, any claims Plaintiff makes under the terms of 

the ASA are now moot. 

Our Supreme Court 

mootness: 

has succinctly stated the test for 

Whenever,     during    the    course    of 
litigation it develops that the relief 
sought has been granted or that the 
questions originally in controversy between 
the parties are no longer at issue, the case 
should be dismissed, for courts will not 
entertain or proceed with a cause merely to 
determine abstract propositions of law. 

In re Peoples, 296 N.C. 109, 147, 250 S.E.2d 890, 912 (1978). 

In North Carolina, a plaintiff’s actions subsequent to the 

start of litigation can render the plaintiff’s claims moot. For 

instance, in Messer v. Town of Chapel Hill, 346 N.C. 259, 485 

S.E.2d 269 (1997), a landowner brought suit against a town for a 

re-zoning decision that allegedly deprived the landowner of "a 

practical use and a reasonable value" for his land. Id. at 261, 

485 S.E.2d at 270 (quotation marks and citation omitted). 

Because the landowner later sold the land for $1,500,000, the 

Supreme Court determined the claim was moot. Id. 

In the present case, Plaintiff initially made claims for 

money damages, declaratory judgment, and mandamus or injunctive 

relief.     Since Plaintiff has become a professional football 

player with the Baltimore Ravens, under NCAA regulations he can 
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no longer play football at an intercollegiate level.4    Thus, 

Plaintiff concedes his claims for mandamus and injunctive relief 

to require UNC and the NCAA to declare him eligible to play 

intercollegiate football are now moot.    Nonetheless, Plaintiff 

argues his claims for money damages and declaratory judgment are 

not moot. 

In support of this argument, Plaintiff relies on Rug 

Doctor, L.P.v. Prate, 143 N.C. Appo 343, 545 SoEo2d 766 (2001) ° 

In Rug Doctor, this Court analyzed a case concerning an alleged 

violation of a non-compete agreement. Id. at 344, 545 S.E.2d at 

767.    Although the plaintiff’s claim for injunctive relief in 

Rug Doctor was rendered moot because the non-compete agreement 

had expired by the time of adjudication, we still allowed the 

plaintiff to proceed on his claim for money damages.    Id. at 

346, 545 S.E.2d at 768. 

Regardless of Rug Doctor, we conclude Plaintiff’s entire 

case is moot because he has now effectively obtained the relief 

sought.    See Ba!!ard v. Weast, 121 N.C. App. 391, 393, 465 

S.E.2d 565, 567 (1996).    Plaintiff initially brought suit for 

4 NC~A Bylaw 12o2o5 provides that ~[a]n individual shall be 
ineligible for participation in an intercollegiate sport if he 
or she has entered into any kind of agreement to compete in 
professional athletics, either orally or in writing, regardless 
of the legal enforceability of that agreement." 
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money damages to compensate him for alleged injury to his future 

career prospects and earning potential as a professional 

football player. Although any specific level of injury to 

Plaintiff’s career prospects and earning potential is too 

~conjectural" and "hypothetical" to estimate, it is clear that 

the actions of UNC, Thorp, and the NCAA did not prevent 

Plaintiff from pursuing a professional football career. Like in 

Messer, Plaintiff’s subsequent actions indicate he effectively 

obtained the relief he initially sought. Because Plaintiff now 

plays professional football in the NFL, we find his claims to be 

moot. 

Therefore, we determine McAdoo has not raised any 

justiciable claims under the ASA. 

2. The Instrument 

Plaintiff does not challenge the procedures used during or 

the outcome arrived at in his UNC Honor Court proceedings. 

Instead, the focus of Plaintiff’s claims against UNC and Thorp 

under the Instrument is his allegation that UNC failed to follow 

its own procedures, as outlined in the Instrument, by 

prematurely reporting his violations of NCAA regulations. 

Because Plaintiff has not alleged an injury in fact, we conclude 

his claims are non-justiciable since he does not have standing 
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to raise a claim under the Instrument.     See Neuse River 

Foundation, Inc., 155 N.C. App. at 114, 574 S.E.2d at 51-52. 

In North Carolina, individuals have full due process 

protection against the actions of state actors, such as public 

universities. See State v. Strickland, 169 N.C. App. 193, 195- 

96, 609 S.E.2d 253, 254-55 (2005). A state actor violates due 

process when it fails to follow its own rules and procedures. 

See McLean v. Mecklenburg County, 116 N.C. App. 431, 434-35, 448 

S.E.2d 137, 139 (1994) (holding a county police civil service 

board violated officers’ due process rights by failing to follow 

its own procedures in their termination proceedings). 

Here, UNC is a state actor because it is a public 

university. See Yan-Min Wang v. UNC-CH School of Medicine, 

N.C. App. ,     , 716 S.E.2d 646, 657 (2011) (analyzing a due 

process claim against UNC as a state actor).     At UNC, all 

students are subject to the Instrument. The Instrument 

addresses the procedures for handling Honor Code violations and 

the rights of students accused of Honor Code violations. 

Specifically, it provides: 

It shall be the responsibility of every 
student enrolled at the University of North 
Carolina to support the principles of 
academic integrity and to refrain from all 
forms of academic dishonesty including, but 
not limited to, the following: 
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i. Plagiarism in the form of deliberate or 
reckless representation of another’s words, 
thoughts, or ideas as one’s own without 
attribution in connection with submission of 
academic work, whether graded or otherwise. 

3.    Unauthorized assistance or unauthorized 
collaboration in connection with academic 
work, whether graded or otherwise. 

4.      Cheating on examinations or other 
academic assignments, whether graded or 
otherwise, including but not limited to the 
following: 

a. Using unauthorized materials and methods 
(notes,    books,     electronic    information, 
telephonic or other forms of electronic 
communication, or other sources or methods), 
or 
b.     Representing another’s work as one’s 
own. 

According to section IV(A) of the Instrument, accused students 

have, inter alia, "[t]he right to be presumed innocent until 

proven guilty," "[t]he right to a fair, impartial, and speedy 

hearing," and ~[t]he right to have an alleged offence proven 

beyond a reasonable doubt[.]"    We conclude Plaintiff fails to 

allege facts showing UNC did not follow the Instrument’s 

provisions. 

Plaintiff contends UNC failed to comply with the Instrument 

when it reported his violation of NCAA bylaws before Plaintiff’s 
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Honor Court trial had occurred. Specifically, Plaintiff argues 

in his appellate brief that he was not afforded his rights, as 

guaranteed by section IV(A) of the Instrument: 

(a) to be made aware of the charges against 
him and the possible sanctions; (b) to 
present a defense; (c) the presumption of 
innocence until proven guilty; (d) to a fair 
and impartial hearing; (e) to know the 
evidence and witnesses to be used against 
him and the right to confront these 
witnesses; and (f) to have an offense proven 
beyond a reasonable doubt. 

However, Plaintiff does not raise a 

because he has not alleged an injury in fact. 

justiciable issue 

See Neuse River 

denoted in section IV(A) of the Instrument, students’ 

only attach to "violation [s] of the [UNC] Honor 

Plaintiff does not argue UNC breached the Instrument in its 

handling of his Honor Code violations. Additionally, nothing in 

the Instrument addresses students’ rights when accused of 

violating NCAA regulations.     In fact, the ASA, an express 

contract between McAdoo and UNC, clearly established that the 

NCAA’s requirements are distinct from UNC’s requirements. 

example, the UNC Honor Court did not involve itself 

Plaintiff’s receipt of benefits from a sports agent. 

however, erroneously conflates UNC’s requirements 

For 

with 

Plaintiff, 

with the 

As 

rights 

Code." 

Foundation, Inc., 155 N.C. App. at 114, 574 S.E.2d at 51-52. 
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McAdoo argues that as a governmental agency, UNC is bound 

by due process requirements to follow 

procedures when meeting its NCAA obligations. 

While every citizen is guaranteed due 

the Instrument’s 

We do not agree. 

process when a 

governmental institution is involved, here Plaintiff does not 

allege UNC or Thorp violated his due process rights when 

disciplining him for his Honor Code violation. UNC followed its 

own rules, as outlined in the Instrument, in handling McAdoo’s 

Honor Court trial. 

Furthermore, UNC also complied with NCAA regulations in 

reporting potential NCAA violations. In    its    petition    to 

reinstate McAdoo’s eligibility, UNC only referenced violations 

of NCAA bylaws. It specifically mentioned Bylaws 16.02.3, 

16.11.2.1, and 12.3.1.2 (extra benefits) and I0.I- (b) (academic 

misconduct). In fact, UNC explicitly told the NCAA: 

[T]he facts surrounding the academic fraud 
have been submitted to the UNC Honor Court 
to be processed according to their policies 
for all students.    Unfortunately, given the 
student-run nature of that system and the 
procedural steps that must be taken, it is 
unlikely that the case will be resolved 
until early November.            If we receive 
any additional information from the Honor 
Court prior to your determination, we will 
promptly provide it to you for consideration 
in this matter. 
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Under NCAA rules, UNC had a duty to report conduct which it 

concluded constituted a violation of NCAA regulations.    These 

duties are independent of the Instrument’s requirements° We 

agree that conduct prohibited by UNC and the NCAA may overlap, 

but the process required for violations of the Instrument is not 

required for compliance with an Institution’s duties under the 

NCAA constitution and bylaws.    Consequently,    we conclude 

Plaintiff does not raise a justiciable issue against UNC and 

Thorp because he does not allege facts showing they violated his 

due process rights by failing to comply with the terms of the 

Instrument. 

B. The NCAA 

Plaintiff alleges (i) the NCAA violated its own rules by 

failing to stop the Hearing when a factual dispute arose; (ii) 

the NCAA acted arbitrarily by determining multiple violations of 

NCAA Bylaw 10.1-(b) occurred; and (iii) the NCAA acted 

arbitrarily by determining McAdoo ~knowingly" violated NCAA 

Bylaw 10.1-(b) . We conclude Plaintiff does not raise a 

justiciable issue under any of these theories. 

In North Carolina, ~[i]t is well established that courts 

will not interfere with the internal affairs of voluntary 

associations."     Wilson Realty & Constro, Inc. v. Asheboro- 
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Randolph Bdo of Realtors, Inc°, 134 N.C. App. 468, 470, 518 

S.E.2d 28, 30 (1999) (citing    6 Am. Jut. 2d Associations and 

Clubs § 37 (1963)). "[W]here the duly adopted laws of a 

voluntary association provide for the final settlement of 

disputes among its members, by a procedure not shown to be 

inconsistent with due process, its action thereunder is final 

and conclusive and will not be reviewed by the courts in the 

absence of arbitrariness, fraud, or collusion."    Topp v. Big 

Rock Foundation, Inc., N.C. App.     ,     , 726 S.E.2d 884, 889 

(quoting Lough v. Varsity Bowl, Inc., 243 N.E.2d 61, 63 (Ohio 

1968)) (quotation marks omitted) (alteration in original). 

Thus, under the Topp test, when a plaintiff challenges a 

voluntary organization’s decision the case will be dismissed as 

non-justiciable unless the plaintiff alleges facts showing (i) 

the decision was "inconsistent with due process," or (ii) the 

organization engaged in "arbitrariness, fraud, or collusion." 

Id. 

Private voluntary organizations are not required to provide 

their members with the full substantive and procedural due 

process protections afforded under the United States and North 

Carolina constitutions.    See Gaston Bd. of Realtors, Inc. v. 

Harrison, 64 N.C. App. 29, 36, 306 S.E.2d 809, 813-14 (1983) 
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(Johnson,    J.,    dissenting)     (~[I]n the    case of private 

associations, such an interpretation would give rise to serious 

constitutional questions regarding freedom of association under 

the First and Fourteenth Amendments to the United States 

Constitution."), rev’d for reasons stated in dissent, 311 N.C. 

230, 316 S.E.2d 59 (1984); NCAA Vo Tarkanian, 488 U.S. 179, 191 

(1988) ("Embedded in our Fourteenth Amendment jurisprudence is a 

dichotomy between state action, which is subject to scrutiny 

under the Amendment’s Due Process Clause, and private conduct, 

against which the Amendment affords no shield, no matter how 

unfair that 

omitted)). 

conduct may be." (footnote omitted) (citation 

Rather, they must only (i) follow their own internal rules 

and procedures, and (ii) adhere to principles of ~fundamental 

fairness" by providing notice and an opportunity to be heard. 

See Gaston Bd. of Realtors, Inc., 311 N.C. at 237, 316 S.E.2d at 

63 (~[T]he charter and bylaws of an association may constitute a 

contract between the organization and 

members are deemed to have consented to all 

regulations and rules of the organization."); Topp, 

its members wherein 

reasonable 

N.C. App. 

at    , 726 SoEo2d at 889 ("[A] voluntary association’s decision 

may also be overturned if it did not afford the complaining 
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party procedural due process (notice and an opportunity to be 

heard)."). 

Whether a voluntary organization’s decision is arbitrary, 

fraudulent, or collusive is a question of law "equate[d] 

with an abuse of discretion 

discretion results where the 

standard." Ido ~Abuse of 

court’s ruling is manifestly 

unsupported by reason or is so arbitrary that it could not have 

been the result of a reasoned decision." State vo Hennis, 323 

N.C. 279, 285, 372 S.E.2d 523, 527 (1988); see also White vo 

White, 312 N.C. 770, 777, 324 S.E.2d 829, 833 (1985) (~A trial 

court may be reversed for abuse of discretion only upon a 

showing that its actions are manifestly unsupported by reason 

[and] upon a showing that [the trial court’s decision] was 

so arbitrary that it could not have been the result of a 

reasoned decision."). 

In the present case, however, we need not apply the Topp 

test to analyze the substance of Plaintiff’s claims against the 

NCAA because, as discussed supra: (i) Plaintiff does not have 

standing to raise his claims; and (ii) his claims are now moot. 

Plaintiff lacks standing to bring claims against the NCAA 

because the alleged injury to his future football career is too 

speculative.    See Arendas, NoCo App. at     , 718 S.E.2d at 
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200. Furthermore, his case against the NCAA is moot because he 

effectively obtained the relief sought when he signed a contract 

to play professional football with the Baltimore Ravens.    See 

Peoples, 296 N.C. at 147, 250 S.E.2d at 912. Consequently, we 

determine the trial court did not err in dismissing his claims 

against the NCAA because his claims are non-justiciable. 

V. Conclusion 

We conclude from this review that McAdoo has not raised 

justiciable claims. First, McAdoo has not sustained any "injury 

in fact" because his scholarship was never terminated. Second, 

Plaintiff has accomplished the goal he sought to achieve.- 

playing in the NFL. Finally, the remedies the plaintiff seeks, 

both in compensation and declaratory judgment, are hypothetical 

in nature.     Consequently, we affirm the trial court’s order 

dismissing Plaintiff’s case. 

AFFIRMED. 

Judges ERVIN and McCULLOUGH concur. 
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Sent: 

To: 

Subject: 

Dibbert, Doug <~doug dibbert~unc.edu> 

Wednesday, May 16, 2012 11:41 AM 

USA Today feature on college sports spending and other articles 

Dear Colleagues, 

Yesterday USA Today published its annual feature on college sports spending with four articles and several graphs. USA Today’s 

stodes are based on its analyses of the most recent NCAA finandal reports collected through Freedom of Information Act requests. 

USA Today has compiled these reports beginning with the 2005 Fiscal Year. Below are the four articles as well as one of the graphic 

features. Former Knight Commission member Peter Likins is quoted in a couple of the articles. Some points from the articles: 

¯ Najor-college athletics departments increased the amount of money they generate by nearly $190 million in 2011, but they increased 

their spending by more than $267 million 

¯ Only 22 out of 227 public schools in NCAA Division I generate enough money to pay for athletics 

¯ Among the top 100 schools, the 22 that had a surplus in 2011 nearly quadrupled their excess since 2005. The remaining schools did 

not generate enough to cover their operating expenses, and their median deficit was 67% higher than in 2005 

The Texas Longhorns outlay for football and 19 other varsity sports was $133.7 million, almost $11.5 million more than Ohio State 

put into its 36 teams. 

Following the USA Today reports is an article from today’s Insiderhighered.com, "Playoff Politics," in which Brit Kirwan is quoted 

encouraging presidents and commissioners to make a statement and base a portion of revenue distribution frem a football 

championship on academic, ratherthan athletic, success. 

The next article is from the current New York Times sedes on "soaring college costs and the indebtedness of students and families." 

Related to college costs is a report recently released by a Brookings Institute study group on which Brit Kirwan participated. The report 

recommends that states simplify their grant programs to increase educational attainment. At the Brookings Institute event, Chancellor 

Kirwan’s remarked that "college completion is the social equity issue of our time." This quote has been highlighted on higher education 

blogs and Twitter. More information on that report can be found here: 

http://www.nasfaa.orgiresearch/Newsigrookings Institute Recommends States Simplify Aid Programs.aspx 

The final article below reports on a possible collaboration between the NCAA and Major League Baseball on scholarship funding and 

other issues. 

As always, let me know if you have any questions. 

Best, 

Amy 

USA Today 

May 15, 2012 

Budget disparity growing among NCAA Division I schools 

Major-college athletics departments increased the amount of money they generate by nearly $190 million in 2011, but they increased their 

spending by more than $267 million, a USA TODAY Sports analysis finds. 

In addition, only 22 out of 227 public schools in NCt%,-~ Division t generate enough money to pay for athletics. And the gap between those that can keep pace 

with the rising costs of athletics and those that can’t, is rising. 

Among the top 100 schools, the 22 that had a surplus in 2011 nearly quadrupled their excess since 2005. The remaining schools did not generate enough to 

cover their operating expenses, and their median deficit was 67% higher than in 2005. 

This marks the fourth time in the past five years that sports programs have added more to their annual operating expenses than they have to their revenues. 

While rising scholarship costs have played a major role in athletics spending increases during that time, outlays for coaching compensation, support-staff 

compensation and facilities have risen faster than those for scholarships. 

Even with increases in revenue from media rights deals, ticket sales and corporate sponsorships, more than 90% of 227 athletics programs at Division I public 

schools depended on student fees, institutional or state support during the 2010-11 school year. 

In addition, while those programs have been requiring more subsidy funding in recent years, the few money-making programs have been generating greater 

surpluses. This widening gap between athletics haves and have-nots just intensifies the pressure on schools to find ways to keep spending more on sports. 

Since 2005, when USA TODAY Sports started collecting finance information that schools annually report to the NC,~, student athletic fees have increased by 

31%, after adjusting for inflation. 



Help from the schools, whether in cash or indirect support such as paying for the lights in the football stadium, has increased by 47% during the same period. 

Only state support -- often earmarked for women’s sports -- has dropped, by 7%. 

In 2011, the subsidies for Division I programs totaled $2.1 billion -- nearly a third of the money spent by those programs. 

The annual rate of increase in subsidies declined in 2011, the second consecutive year that has occurred, but the sustained elevation of support for athletics 

stands in contrast to the cuts and/or tuition and fee increases many colleges and universities are making to address overall budget problems. 

"The institutions are taking the burden," says former Arizona president Peter Likins, who several years ago headed a high-level NCAA panel that examined the 

cost of college athletics. "Athletics doesn’t go bankrupt at a university that can’t keep up with the success of (other athletics programs). It just is obliged to draw 

ever more heavily on its parent. That creates stresses that I think ultimately will break the system apart." 

USA TODAY Sports, through open-records requests, has compiled a database of the schools’ athletics financial reports to the NCAA. Altogether, Division I 

public schools spent nearly $6.7 billion on athletics in 2011. 

The NCAA benchmark for whether an athletics program is financially self-sufficient is generated revenues minus expenses. The number of self-sufficient 

schools for 2011 is unchanged from 2010. There were 14 such schools in 2009, 25 in 2008. 

Texas athletics overwhelm rivals in revenue and spending 

AUSTIN - Out the window of Mack Brown’s office sits the sixth-largest stadium in college football, empty and quiet on a warm spring morning but 

the center of the Texas universe, packing in 100,000-plus, on game days in the fall. 

Big is good in this state. Bigger is better still. A short walk away is a 20,000-square-foot weight room and an equally recruiting-friendly, state=of-the-art locker 

room complete with gaming stations and a nutrition bar. Brown, himself, is one of the highest-paid coaches in his sport -- at better than $5 million a year, pulling 

down more than four NCAA Division I schools spend on their entire athletics program. 

"The thing you know at the University of Texas," he says, "is that you’re going to be able to have the best of the best and you’re going to have it on a yearly 

basis .... I wouldn’t swap with anybody." 

Football merely fronts the largesse. In the past three years, USA TODAY Sports’ annual analysis of college athletics finances shows, no college athletics 

program has out-earned or outspent the colossus that is Texas. 

The Longhorns took in a little more than $150 million in 2010-11, the most recent year for which public schools’ filings with the NCAA are available. That 

outdistanced second-place Ohio State by $18.5 million. The ’Horns’ outlay for football and 19 other varsity sports was $133.7 million, almost $11.5 million more 

than Ohio State put into its 36 teams. 

Texas’ program is one of only 22 across Division I that operate in the black -- it generated enough revenue to cover athletics expenses -- an increasingly 

touchy issue in times of shrinking state allocations and economic stress in higher education. Moreover, the Longhorns kicked $6 million back to the school’s 

academic side a year ago. For five years, half of the take from their new statewide, 24-hour cable television venture, the Longhorn Network, is earmarked for 

academics. 

The school’s unabashed athletics growth comes, however, as the NCAA continues to preach fiscal temperance, particularly to schools spending beyond their 

means in the chase for athletics success. Their bar --for coaches’ salaries, for cushy facilities -- is ever higher. 

And the Longhorns underscore a long and growing criticism of major-college athletics, that it’s more big business than ancillary educational activity. Ten 

programs, all anchored by football, made or spent better than $100 million a year ago, USA TODAY Sports’ findings show= Nearly two dozen topped $80 million 

on one side of the ledger or both. 

Spending across 227 public schools in the NCAA’s Division I from which USA TODAY Sports obtained information rose by $267 million from a year earlier. 

"There’s nothing to stop Texas or other very successful financial enterprises with these gigantic television contracts from continuing to grow, grow, grow 

because their revenues match their expenditures," says former Arizona President Peter Likins, who several years ago headed a high-level NCAA panel that 

examined the cost of college athletics. "But the disconnect between what’s happening in athletics and what’s happening elsewhere in the same universities 

creates stress, and ... the stresses will create a breakdown." 

Ten biggest spenders 

Texas $133.7 

Ohio State $122.3 

Michigan $111 8 

Florida $1072 

Alabama $105.1 

Penn State $101.3 

Auburn $1005 

Tennessee $97.6 

Wisconsin $95.6 

Oklahoma $944 

Sources: Individual schools, compiled by USA 
TODAY in conjunction with Indiana University’s 
National Sports Journalism Center. 

He’s braced for governmental intervention. "Somebody’s going to decide, either out of anger or just out of good government, that this is an unrelated business 

enterprise and has to be treated as such in terms of tax policies and that kind of thing," Likins predicts. 

Brown doesn’t blink. "1 think, when we make it, we have a right to spend it," he says. "That’s the way America is." 

Apart from athletics, Texas is among the scores of public universities struggling to make ends meet. It cut 200 jobs -- mostly in administrative and other non- 



academic areas -- in fiscal 2011, and has targeted another 400 for elimination this year and next. Included among the latter are some 95 teaching positions. 

With that will come larger class sizes and fewer course offerings. 

State appropriations to the school are falling by $92 million, a little more than 16%, in fiscal 2012 and 2013. 

The athletics program, meanwhile, saw annual athletics revenue grow by close to $53 million in the five-year period ending in 2010-11. Both the Longhorns’ 

income and spending in fiscal 2011 were nearly triple the median in the NCAA’s top-tier Division I bowl subdivision. 

They outspent the first three schools on the schedule of their coming football season -- V~oming, New Mexio:> and Mississippi -- by nearly $18.5 million that 

year. Combined. 

Those gaps don’t figure to shrink. The Longhorn Network has just started paying off: a first installment of about $8 million, with a total of $247.5 million due over 

a 20-year contract with ESPN. Overall athletics revenue for 2011-12 is projected to approach $160 million, expenditures to rise by almost $20 million to $153.5 

million. 

"They do everything they can to set themselves apart, that they are the very best, they are the elite," says Bill Byme, who retired last week after 10 years as 

Texas A&M’s athletics director. "1 believe DeLoss (Dodds, the Longhorns’ Iongtime AD) said ’we are the Joneses.’ They act that way, and they spend that way." 

If that smacks of envy, it’s tinged with an archdval’s grudging admiration. 

"They’re absolutely committed to having the best athletics program in the country," Byrne says. "You’ve got to tip your hat to them." 

The Longhorn edge 

Texas boasts some built-in advantages. A dominant brand in a state of almost 26 million. An alumni base of some 450,000. Oil and technology wealth, and a 

statewide economy that weathered the recession better than the country’s as a whole. 

The school made its own breaks, too. Dodds and other decision-makers kicked off a wholesale upgrade of facilities in the 1990s, tending first and foremost to 

the football stadium. Not insignificant was the addition of suites and other premium seating that, beyond the cost of admittance, required various levels of 

donations to the athletics program. Premium seating now accounts for more than a third of [~’lemorial Stadium’s capacity, and Texas has moved to improve the 

game-day experience for those and other paying customers with a mammoth, 55-foot-high video board, an enhanced sound system and nicer concourses, 

among other things. 

"People want amenities, and they’ll pay for them," says Chris PIonsky, Texas’ women’s athletics director and director of both men’s and women’s athletics 

external services. "And that will pay for a lot of other things." 

The ’90s also saw the Longhorns make a couple of key coaching hires, Brown in football and [Rick Barnes in men’s basketball Count baseball’s Augie ®a~ddo 

as a third. They’ve delivered a combined winning percentage of better than .700, and Garrido (two) and Brown (one) have won national championships. Barnes 

guided Texas in 2003 to its first NCAA tournament Final Four in 56 years. 

In a football-first state, Brown’s national title in 2005 -- secured with a breathtaking, 41-38 win against favored Southern California in the Rose Bowl -- was the 

real difference-maker. "Fairy dust," as Plonsky puts it. 

NCAA filings show Texas’ licensing and royalties revenue climbed 86%, before adjusting for inflation, in the three years that followed. Contributions rose 41%. 

All told, athletics earnings went from a little less than $98 million in 2005-06 to more than $138 million in ’08-09. 

The Longhorns’ spending kept pace, going from about $91 million to almost $128 million to overtake Ohio State. The Buckeyes spread their money across 16 

more teams, however. 

Brown’s winning ways 

"Hiring Mack Brown was huge. I can’t understate that," says Dodds, who took over as AD in 1981. "What we’ve been able to do with him here is just 

unbelievable. It’s not something you plan for. It’s more than we planned for." 

Brown, who has won 141 games in his 14 seasons with the Longhorns, figures prominently in where Texas’ money goes. He’s making $5.2 million this year, not 

including bonuses, and the school has written annual $100,000 raises into a contract that was extended in January to 2020. 

Texas’ entire outlay for coaches’ salaries a year ago was $22.2 million, highest among the 227 Division I schools from which USA TODAY Sports obtained 

NCAA-mandated financial reports. Private schools are exempt from state laws requiring disclosure. 

Nowhere do the Longhorns scrimp. They also spent $27.7 million, more than anyone in Division I, on administrative and other support-staff compensation in 

2010-11. Only five schools sank more into the upkeep of their athletics facilities ($23~4 million). And the ’Horns were among the top 10 spenders on travel ($7 

million-plus) and recruiting (almost $1.5 million). 

"Whatever we do, we want to do it well," Dodds says. "Whatever sport we have, we want it totally funded -- I mean totally funded. We want it to be the right 

experience for every youngster on all of our teams. Whether it be travel or housing or whatever it is, we want it to be first class." 

And so Texas teams do little busing to games beyond the two-hour-or-so rides to College Station and Texas A&M, which are about to come to an end with 

A&M’s move from the Big 12 to the Southeastern Conference. Most everything else, even trips across the Red River to Oklahoma and Oklahoma State, are by 

charter flight. 

Consequently, "The attitude that people give you is, ’You should never lose a game, ever,’ " Brown says. "More than at any place I’ve ever been." 

Texas fares reasonably well on the field, finishing 12th and 15th the past two years in the Directors’ Cup standings, which were developed by I’~[ational 

Association of Collegiate Directors of Athletics and USA TODAY to recognize the most successful overall program in the country. This year’s final rankings will 

be released after baseball’s College ’,fVbrld Series in late June; the Longhorns were ninth coming into the spring. 

But of late, their hefty financial investment isn’t paying off in national championships. Since winning four in a two-year stretch in 2004-05 and 2005-06 -- in 

football, baseball and both women’s indoor and outdoor track -- Texas has celebrated only a men’s swimming and diving title in March 2010. 

In the two years since the school bumped Brown’s pay from $3.1 million to a little more than $5 million, his teams have gone 6-11 in the Big 12 and a 

nondescript 13-12 overall. 

Nonetheless, there’s not a hint of buyer’s remorse. "From a business point of view," Texas President William Powers says of Brown’s salary, which will hit $5.3 

million plus bonuses in 2012-13, "that is a very sound investment in the revenue-generating side of our football program." 

Powers is a staunch defender of the high-dollar pursuit of athletics excellence, pointing to the role of successful teams in attracting students and donors and 

the fact that the Texas program supports itself -- and then some. Money from the Longhorn Network, for example, is going into the endowment of chairs in 

philosophy, physics, art, art history and other academic areas. 

"It’s hard to understand what’s out of whack when it’s a big contributor to academics rather than a drain," he says. 



Growing sports spending 

Likins, who was Arizona’s president from 1997 to 2006, doesn’t object to Texas’ approach specifically. Just to what it represents: unbridled escalation that 

dwarfs the growth of universities in general and all but mocks the financial straits that have led many schools to pull back on the academic side. 

"At Texas, it may be sustainable," Likins says of athletics spending. "But think about the schools that are desperately struggling to stay in the game and are 

dramatically increasing the university’s subsidy of intercollegiate athletics and aren’t succeeding in improving their financial position. 

"Texas, in a certain sense, elevates the stakes of the game so that schools ... are further motivated to make financial commitments to try to catch up." 

Does that in any way tug at the Longhorns’ conscience? Should it? 

"1 don’t think it’s our concern. People just have to live within their means, whatever it is," Dodds says. "Someday, somebody’s going to have a budget bigger 

than ours. We’re not going to try to spend money we don’t have to stay up with them. We’re going to be where we are." 

"If the point of view is other schools are having a hard time competing," Powers says, "... we’re cognizant of that. But it would be an odd value in competitive 

athletics to punish fairly gained success ---Albert F~ujols has hit too many home runs in this game so we’re not going to let him come up to bat in the ninth inning. 

"Over a long period of time, there are schools that have invested a lot. Not just money, but a lot in reputation, in facilities. I’m not sure how we take that off the 

table." 

Or how to stop schools from adding to what’s on the table. The NCAA can call for moderation but acknowledges it can’t dictate what institutions choose to spend 

on coaches’ salaries, facilities and other athletics amenities. 

"I’ve always felt like, in America, you don’t pull everybody down to the one who can’t get there," Brown says: "You pull everybody up to the ones who have." 

The one, for now, is Texas. 

Texas president: Finances could cause split in NCAA football 

AUSTIN - They coexist, but how? 

And increasingly, why? 

Texas poured as much money into its athletics programs a year ago as eight of the nine schools in the more modestly resourced Sun Belt Conference did 

combined, underscoring a growing issue in the NCAA’s top football-playing bowl subdivision: Is it time to separate the haves from the have-nots? 

Texas President William Powers is careful to say he’s not advocating or predicting it, but he suggests it’s time to address the question. 

"We may get to a point -- I want to underline the word may -- where many schools are really not in a position to compete at the level of the Floridas and the 

Notre Dames and the Texases and the USCs," he says. "Like any competitive business, being in it and not really being in the game, you can get hurt. Will there 

be some restructuring? I am not a fan of some national league, but we may end up with 50 schools in (the upper football division of the NCAA’s) Division 

Most projections envision the 60-plus schools in the nation’s six marquee conferences --Atlantic Coast, Big East, Big Ten, Big 12, Pac-12 and Southeastern -- 

plus Notre Dame and a few others in a new super-division. It long has been speculated they could bolt the NCAA to form their own association and fully 

capitalize on their renown and TV value, but a more likely scenario is a subdivision within the NCAA. 

The NCAA’s current structure is nearly 3t½ decades old. The more than 1,000-school association formed Divisions I, II and III in 1973, and separated Division I’s 

football-playing members into what now are known as the bowl and championship subdivisions in 1978. 

Financial disparities and political differences in the 120-member bowl subdivision have grown increasingly pronounced. In a USA TODAY Sports analysis of 99 

public-school programs in 2010-11, the top 50 revenue producers -- led by Texas -- generated an average of nearly $81.5 million, and the bottom 49 an 

average of a little more than $28 million. 

Average spending: $76 million for the upper half, less than $28 million for the rest. The less wealthy have leaned more heavily on student fees and other 

institutional subsidization to try to stay competitive. 

"To compete at the real D-I level, I don’t think, will take what we have in our budget," Powers says. "But it will take a certain level (of wherewithal)." 

The issue of disparity has caught the attention of NCAA President Mark Emmert, though he insists he’s not pushing for a competitive split. He’ll appoint a 

working group, he says, to examine whether the association should reorganize for rules-making purposes. 

Small athletics budgets makes NCAA Division I play a challenge 
When a leak appeared in Mississippi Valley State’s gym roof and warped the floor, basketball practice became impossible just as the 2010-11 

season was getting under way. 

The displaced Delta Devils -- who had made the NC#A men’s basketball tournament three years before -- loaded into vans to practice at a middle school 20 

minutes away. 

It took four months to find money to repair the floor. Meanwhile, the Devils embarked upon an early-season schedule that included several of the nation’s top 

hoops schools: Indiana, Butler, Kentucky, Marquette. They lost all four of those games (and many others), but it was enough to earn $800,000 in guarantees. 

And more than enough for a new floor. 

"We are the lowest in the totem pole in resources and finances," says Sean Woods, the departing men’s basketball coach at the 2,000-student school two 

hours north of Jackson, Miss. "We can’t compare to anyone else in the country." 

Actually, Mississippi Valley has small, but lively, company in the NCAA Division I budget basement, which includes North Carolina-Asheville and Maryland- 

Eastern Shore -- other schools that have made their athletics programs out of scrappy teams and playing for guarantees. MVSU and UNC-Asheville made the 

2012 NCAA men’s basketball tournament, Asheville doing so for a second consecutive season. UMES recently won its second consecutive NCAA women’s 

bowling championship. 

These schools get their guarantee money playing penthouse-dwellers such as Texas, which had a budget of more than $134 million in 2011. MVSU’s entire 

athletics budget of $4 million for the year was less than Texas paid football coach Mack Brown. 



The megadisparity is emblematic of the fight between the haves and the have-nots in Division t, where money-making programs such as Texas’ generated a 

median surplus of $9 million in 2011, and schools such as MVSU -- even with their scaled-down programs -- saw a median deficit for athletics of more than $8 

million. 

Having a football program doesn’t seem to help. The biggest deficits in 2011 belonged to the Football Bowl Subdivision schools whose conferences don’t 

automatically send a team to the Bowl Championship Series; their median deficit was $14 million. 

Programs that don’t earn enough in ticket sales, licensing and other revenue have to rely on their universities or student fees to fill the gap. 

Risky investment 

Though UMES hasn’t had a football team in more than 30 years, its football field still takes up a huge part of its campus more than two hours southeast of 

Baltimore. With goal posts on the field leaning and the old ticket booth wrapped in caution tape, some of the school’s 3,600 students use the track around the 

field to practice. But that surface is too dilapidated for the track and field teams to use for outdoor meets. Athletics department spokesman Stan Bradley said 

school officials declined to comment. 

Support for sports programs has declined considerably over the years, says Kirkland Hall, UMES alum, former athletics director and coach of the school’s 

softball, baseball and men’s basketball teams. 

"Because we don’t have a football team anymore, the students don’t really get excited about the sports," he says. "Even when we do well, the cheering is not as 

loud as it could be." 

To generate more income, some schools have built new facilities -- at best a risky investment. Last year, UNC-Asheville completed the 3,200-seat Kimmel 

Arena for its basketball teams, nearly tripling the number of seats it had in the old J~.lstice Center, which was one of Division I’s smallest gyms. Combined with 

the men’s basketball team’s 24-9 record in the 2011-12 season, the fan base has surged. 

UNC-Asheville still has to depend on community facilities for some events, including night baseball games; the tennis team plays on a local hotel’s courts. 

And while the community’s support of the athletics program has increased recently -- revenue from tickets to sports events has nearly tripled since 2005, even 

before Kimmel Arena was completed -- inconsistent revenue overall can plague lower-financed programs, especially when their football and men’s basketball 

teams don’t win. 

Mississippi Valley State’s men’s basketball team had a 17-game winning streak in conference play this past season, but its football team -- which produced NFL 

great Jerry Rice in the 1980s --won one game in 2011. 

UMES’ men’s basketball team has never played in the NCAA tournament, and it went 7-23 this past season. 

Coaches get creative 

Part of this struggle is attributed to the challenge of recruiting athletes to schools with such small sports budgets. Coaches must find creative ways to attract 

prospects. 

"You have to sell (the athletes) on the fact that they get their turn early on as freshmen. We will be giving them time to play on the court, unlike the bigger 

schools," UNC-Asheville men’s basketball coach Eddie Biedenbach says. 

MVSU coaches try to recruit players who have good grades so they can be admitted on academic scholarships, and the school tries to keep recruiting in state 

to keep recruiting and scholarship costs down, says athletic director Donald R. Sims. 

But playing for a small-budget school can have drawbacks that go beyond the field. At MVSU, athletic-scholarship recipients must give the school any Rell Grant 

money they receive, applying it toward the athletics department’s cost of the scholarship, says football coach Karl Morgan, who adds other schools have used 

this requirement to compete against MVSU for recruits. 

NCAA rules allow scholarship athletes to keep Pell Grant money, as long as the total combined value of the scholarship -- tuition, mandatory fees, room, board 

and books -- and the Pell Grant don’t exceed the school’s cost of attendance. 

At small-budget schools, head coaches often have to do the work of a larger school’s entire staff. 

"Eighty percent of my job is not basketball. I have to deal with kids’ scholarship information ... dorms, food, anything you can think of," says Woods, who played 

at men’s basketball power Kentucky. "My assistants have to teach to supplement their income." 

Presented with an opportunity to move to a more attractive job, Woods announced Monday that he was leaving for the head coaching job at Morehead State 

University in Kentucky, which spends twice as much as Valley. 

Schools have the option to move down to the NCAA’s Division II, where they would play schools that more evenly match them in budget. But most coaches and 

students think it is far better to remain in Division I, despite the costs and the overwhelming challenges of competing against better-funded programs. 

"Even though we might not have everything, we have everything we need to play football. This made us tougher men and tougher players," said F~aul Cox, a 

wide receiver for MVSU who recently signed with the NFL’s San Diego Chargers. 

Schools say dropping to Division II destroys the cachet of playing in a top league. 

"Staying in Division I is a huge benefit; it brings a lot of attention to our small school," UNC-Asheville athletics director Janet Cone says. 

"How do you put a price tag on getting your school recognized on a national level?" 
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College football playoff could mean philosophical, practical shift from BCS 

May 16, 2012 - 3:00am 

By 

Allie Grasgreen 

For years, ma~y ~ns, coaches and sportswriters have rallied tbr a playoff syslem to pick a na’donal champion in big-time college ~botball. M~Jly college presidents have 

opposed such a system, arguing that an extended season would hurt players’ academic standing. It now appeazs that playoffadvocates have won the day, with the men 



who run the 12 biggest conferences in college sports -- those in the National Collegiate Athletic Association’s Football Bowl Subdivision -- finally agreeing that college 

tbotball needs a playott~ 

B ut that doesn’t mean academics lost out so nmch as that money won out. As with so many di~ussions about college sports, the rhetoric and reality have often been at 

odds in the playoffdebate. And while many details re~nain unclea~c about the stmctare of the burgeoning playoff ustem, mos~t of the questions revolve not around 

acadetnic issues but around the sharing of revenue and power. 

’][’he shif[ roll have philosophical and pmcfical implications for revenue dis~tribution, athlete welthre, and the body who will ultimately make tile decision: the BCS 
Presidential Oversight Committee, a dozen presidents representing the 120 football programs in the FBS (formally Division I-A). 

The NCAA. meanwhile, has barely factored into the diseussion at all. Its leadership has maintained that the association has no ~ole to play until its member ins~titutions 

formally request an NCAA-rnn playoff(though the odds of that happening axe slim to none). 

Presidents who opposed a playoffin the past have cited concerns about extending the season either by s~Nng earlier or ending later, requiring even more of athletes’ 

time for a season that already runs from August through (tbr teams that maJ~e it to the postseason) early Januao,. But advocates maintain that it’s possible to conduct 

one without extending the season by mo much, thereby limiting whatever damage might be made to athletes’ academic pursuits. But there’s also a cleave incentive at 
play. 

"I do think people see an oppo~mnity to generate more reve~me and it’s kind of haM to walk away from that in this day and age," said Willimn E. Ki~vvan, chancellor of 

the Universi~ System of Maryland and co-chair of the Knight Commission on Intercollegiate Athletics, which advocates athletic and academic balance in college 
sports. "Potential for increased revenue, I suspect, is the dominant factor. But I do think there is some response to the public interest for a playofl:" 

But Jon Steinbrecher, commissioner of the Mid-American Conference, says a playoffdoes not have to come at the expense of athletes’ well-being. 

"At eve~ meeting I’ve been at ... t?cont and center has been a discussion of, ’O.K., what does this mean to the academic calendar and how do we deal with these 

things and minimize any disrnption?’" Steinbrecher said. "I "think M~at’s going to come out of it will probably keep us in a calendar that’s ve~ simila~c to what we’ve 

had." 

With exams and conference ch~anpionships already taking place during the last three weeks of the semester, the semifinal roll likely be "somewhere between Clmstmas 

and the 30th," and the national championship game will likely be played at the sanle time or eMier than it is now. (The 2013 championship, the last to be determined 

with tile current system, is scheduled for Jan. 7.) 

The move to a playoffdoes represent "a little bit ofbomng" to pressure from fans and sports media who are dissatisfied with the sys~tem currently used to pick a 

Division I champion, Kansas State Universi~ President Kirk Schulz said. That system uses a combination of mathematical formnlas and sportswriter and coaches’ polls 

to select the teams that roll compete in the BoM Championship Series title game and it has come to questionable results more than once. 

This year, ti~r instaJ~ce, the system bypassed Big 12 Conference champion Oklahoma State University to pit Southeastern Contbrence champion Louisiana State 

University against that same cont~rence’s runner-up, the Universit.5, of Alabama (a repeat, lhrthermore, of a ridiculously hyped match-up earlier in the season dubbed 

the "game of the century"). 

But there’s fax more at stake than jus~t who gets into the national championship. The thte of the other four prized BCS bowl games -- the Fiesta, Orange, Rose and 

Sugar BoMs -- hangs in the balance. 

While all 12 conference commissioners have sat in on the meetings that ~:re shaping the playoff, those who run tile six BCS conferences make the most money and 

can), the mos~t weight. And before the BCS did away ruth the "automatic qualifier" designation last month, which automatically placed the champion of each BCS 

conference into one of the four top boMs, they also had direct, lucrative ties to one of those five rudely watched games. (It also likely played a role in the fre~zy of 

conference realignment in recent years.) 

So while commissioners like Larry Scott of the Pacific- 12 Contbrence and Jim Delany of the Big 10 Conference have cited the tradition and sentimentality of the boMs 

as reason to keep them intact moving tbrward, there are also financial benefits to doing so. That’s why talk ofa tournanrent has revolved around keeping the bowls 

intact in some form, and tacking a tbur-team playoff onto that. 

’][’he BCS currently doles out ~nore than $150 million annually frown sponsorship and television contracts for the series’ five bowl ganles -- a guaranteed chunk of which 

would make for a pretty decent payday. While economists have esfimated tile value of a playoff system at anywhere from $600 million to $1.5 billion, reports say, the 

lack of certainty surrounding who would get tile money, and how much, is cause for hesitafion ~:mong those contbrences that ~:re already profiting. 

Harvey Peflman. a member of the Presidential Oversight Committee and chancellor of Big 10-newcomer the University of Nebraska at Lincoln, acknowledged that his 

and the Pac- 12’s ties to the Rose Bowl are a "red~ important element" in considering a playolt~ But Perhnan, who has opposed a playoff from the beginning and 

continues to do so, played down the significance of a potential revenue increase from the creation ofa playott~ It comes down to two questions, he says: how much 

money would an institution be giving up from the eliminated or modified boM games, as well as a diminished regular season; and how much revenue roll an ins~titufion 
actually end up with after it goes through the conference and is then divided an~ong the universities? 

"I don’t think any of us are indifferent to revenue, but realistically, I flaink people axe over~ta’fng the consequences of potential revenue impacts," Perlman saJ~d. 

Rather, Peflman says, i~s the playoffs potential to intert~re with the acadetnic calendar that’s got him worried. The playoffat this point is expected to include only four 

teams -- small enough to unfol& if the co~nmissioners would have i~ without addifional disruption at institufions that run on semes~ter schedules. But, citing as an example 

the basketb~2ll tournament -- which has grown frotn eight teams in 1938 to 68 today -- l?eflman posited that this could be "the st~xt ofa slippe~y slope." 

"I don’t think anybody is naive enough to think that if we go to a four-team playoffthat there’s no pressure to go to a broader set of playoff games," he said. 

It’s not just athletes’ academic well-being that could be affected. There are also physical and mental effects to consider. An extended season would of course mean 



more games -- mad more opportunities for hard hits to the head. 

"In light of the commentaries on concussions in football, it seems like less playing in football is probably better for the players than more playing," said Michael 

McCann, director of the Sports Law Institute at the Vermont Law School. (That’s why, earlier this year, the Ivy League limited the tiequency with which teams may 

hold full- contact practice s. ) 

"If yon look at college football, there’s a lot of injuries that can occur," Schulz said. "You start in Augusk now we’re going all the way to JmmaQ" -- that’s a lot of wear 

and tear on student-athletes." 

While widespread dissatisfaction with the BCS system did influence the move toward a playott; Schulz said, it won’t dictate evei3~thing. 

"There’s always s~mething to be safid for wirming it on the field," he said. "Now. I do know from my conversations with college presidents that while all that is certainly 

ont there, we have no desire to relinqnish our ability to exert control and be in chaqe of how this thing looks." 

Once the commissioners put tbrward a proposal tbr a playoff fommt as soon as next month or as late as summer’s end, it will be subject to approval by the 12-member 

Presidenha] Oversight Committee. Those members, ti~om universities across the Division I conferences, repre~nt "the presidents of all FBS institutions. So, while the 
colnmissioners will come up with the sys~tem and ~nove it tbm,a~c& the ultimate decision of whether to adopt a playofflies with universiW presidents. 

Kirwan says the extension of the season that has occurred in recent years, with the addition of conference championships and lnore bowl gaines than 

ever, indicates that presidential and commissioner "rhetoric" about academic concerns "has been shown up for what it was." 

The presidents have not given enough direction in hdping to shape the BCS and distribute its revenue, Kirwan says - but that can change. 

"This really is a lnoment of opportmfity for moving back in the direction of the priorities we all claim we hold when it comes to intercollegiate atlfletics," 

he said. "If we miss this opportunity, it really falls on the presidents. The commissioners m ay be driving a lot of this, but they’re not individual agents. 

They all report to the presidents of our institutions. And it’s high time for the presidents tu move the NCAA and our athletics programs back in the 

direction of the values they all espouse." 

Perhnan agreed that the "vast Inajority" of presidents have not spoken out about a playoff -- but that doesn’t Inean they’ve dropped the ball. "I think there’s 

considerable conversation within the conferences," he said, "it’s just not in the public domain at this point." 

A Role tbr the NCAA? 

One voice in particnlar has teen notably absent from the discnssion: that of the association itsel£ The only comments NCAA President Mark Emmert has offered came 
in the wake of claims that the BCS could violate antilrust laws by restricting access to the best bowls and the championship game to institutions in those six top-tier 
conferences. Asked by the U.S. Justice Department why the NCAA had not created a playoffas an alternative, Emmert said he would help create a championship only 
ifFBS members asked for one -- as was the case with the men’s and women’s "March Madness" basketball tournaments. The FBS institafions have opted for a 
postseason independent of the NCAA, Emmert says, and thus the association has no role to play in -- nor a stance to take on -- the creation ofa playofl2 (The NCAA 
declined "to comment for this article.) 

"Inasmuch as the BCS sTsteln does not fall un&r the purview of the NCAA, it is not appropriate for me to provide views on the systeln," Emmert wrote in a letter 
responding to the Justice Depal~tment last year. "Unless the membership decides to discontinue the existing BCS sys~tem and formally proposes creation of a 
championship for FBS institutions, there is no directive for the Association to establish a playofli" 

Yet besides a tournament’s elt~cts on athletes’ academic experience (which the NCAA prides itself on protecting), it could also have implications for the bottom line of 

the NCAA and its member institutions -- if the commissioners want it to. A playoffmn by the NCAA -- like the men’s basketball tournament -- would mean more 

revem~e for the association and potentially more even revenue distribution to institutions outside the BCS. But that would occur only if the BCS institutions decided it 

was in their interests to bring a football championship under the umbrella of the NCAA, and the?’ seem unlikely to want to share that wealth. 

Without saying whether the NCAA should run the phiyoffcompletely, Schulz agrees that the association does have a role to play. But Emmert’s immediate priorities lie 

elsewhere at the moment, Schnlz said: with an eltbrt to streamline the NCAA via a series of reform packages he’s pushing. 

"I think part of it is the NCAA is kind of like the U.S. tax code: it always gets bigger, it never gets smaller.... In my opinion, there’s a role for the NCA2\ in all these 

kinds of things," Schulz said. "I just don’t see in the long term how we can make these critical decisions.., without their intimate involvement and assistance as we move 

forward." 

But, McCann notes, even though the NCAA could mn a playoffif enongh members wanted to, "it’s really going to come down to whether there’s enough movement" 
within the association to compete with the BCS." 

"There’s no quefftion that some conferences benefit by having the boM ~’stem instead of a playoff syfftem," McCann said. "Although the BCS is not popular, and 
although it ha,s certainly, clearly anti-competitive aspects to it, it also has pro-competitive aspects." For inffm~ce, the system is financially eificient, and is thonght "to 
increase regular-season attendance because each game alt~cts the BCS rankmgs. It’s significant that even al?ter years of discussion, federal inquiry and threats of 
litigation, McCann said, nobody has filed a lawsuit. 

Kirwan favors an NC.~-rtm playoff, arguing that file association could redirect the tcievision contract revenue in the way it does for basketball for 

"the possibility." of wider distribution, and even of distribution based on academic, rather than athletic, success. 

"I thhik it really is a threat to the long-term viability of the N CAA that so much lnoney and so many derisions are lnade outside the control of the 

organization," Kimvan said. "At the very least, I hope that the presidents and the commissioners of the BCS conferences will do the right thing here ... 

to make some sort of statement that yes, these are students, and that the money ought to be going into the institutions to support academics, to reward 

institutions that have high graduation rates. It’s really going to push us further toward the precipice if we just do business as usual." 



Real more: h~lp:,’iwww.insidehighered.con~/news’20] 2/05/16/college-li>o~ball- plavolt’-cou]d-mean-philos~phical-practical- shiil-bcs#i×~zlv2ecsQik 

Inside Higher Ed 

Degrees of Debt 

This series examines the implies[ions of soat’ing college costs and the indebtedness of students and their families, 

COLUMBUS, Ohio I In a wood-paneled office lined with books, sports memorabilia and framed posters (including John Belushi in "Animal House"), 

E. Gordon Gee, the president of Ot~io State University, keeps a framed quotation that reads, "If you don’t like change, you’re going to like irrelevance 

even less." 

Mr. Gee, who is often identified with a big salary- and spendthrift ways, says he has taken the quotation to heart, and he is now trying to persuade Ohio 

State’s vast bureaucracy, and the broader world of academia, to do the same. 

At a time of diminished state funding for higher education and uncertain federal dollars, Mr. Gee says that public colleges and universities need to 

devise a new business model to pay for the costs of education, beyond sticking students with higher tuition and greater debt. 

"The notion that universities can do business the very same wW has to stop," said Mr. Gee, who is also the chairman of a commission studying college 

attainment, including the i__n3_~_~!__o__f_:_s__t_u__c_!~!:~__t___,.:I_~]Z~_~. 

College presidents across the country" are confronting the same realization, try’ing to manage their institutions with fewer state dollars without 

sacrificing quality or all-important academic rankings. Tuition increases had been a relatively easy fix but now -- with the balance of student debt 

topping $1 trillion and an increasing number of borrowers struggling to pay -- some administrators aeknoMedge that they cannot keep putting the 

financial onus on students and their families. 

Increasingly, they are looking for other ways to pay for education, stepping up private fund-raising, privatizing services, cutting staff, eliminating 

departments - even saving millions of dollars by standardizing things like expense forms. 

And Wall Street is watching. 

Moody’s Investors Service, in a report earlier this year, said it had a favorable outlook for the nation’s most elite private colleges and large state 

institutions, those with the "strongest market positions" that had multiple ways to generate revenue. Ohio State, for instance, received a stable outlook 

from Moody’s last fall, though the report cautioned about the school’s debt and reliance on its medical center for revenue. 

But Moo@’s issued a negative outlook for a majority of colleges and universities heavily dependent on tuition and state revenue. 

"Tuition levels are at a tipping point," Moody’s wrote, adding later, "We anticipate an ongoing bifurcation of student demand favoring the highest 

quality and most affordable higher education options." 

Colleges can be top-heavy with administrators and woefully inefficient, some critics say, and some have only recently taken a harder look at ways to 

streamline their operations. 

"Schools are very good at adding new things, new programs," said Sherideen S. Stoll, vice president for finance and administration at BoMing Green 

State University in Ohio. "We are not so good at looking at things we have been doing for ~o or 3o years and saying, ’Should we be offering those 

academic programs?’ " 

At Bowling Green, 6"0 percent of graduates have debt that averages $31,515, the highest among Ohio public universities that publish the data. In 

addition to raising tuition, which has been limited by state-mandated caps, the university has laid off employees, encouraged early retirements, required 

unpaid furloughs and limited pay increases, Ms. Stoll said. The belt-tightening hasn’t yet reached the point that academic qualit7 has suffered, she said, 

but Bowling Green may not be able to offer as much in the future. 

"We’ve done everything and anything to try to operate much more efficiently," she said. 

The problems aren’t confined to public colleges. Administrators at some nonprofit private institutions said they too had eolne to realize they could not 

keep raising tuition and fees. Families have become more price-sensitive since the economic collapse and are seeking deeper discounts on the sticker 

price. 



"We know the model is not sustainable," said Lawrence T. Lesick, vice president for enrollment management at Ohio Northern University. "Schools are 

going to have to show the value proposition. Those that don’t aren’t going to be around." 

There is a dispute about why college costs have risen so much. Before the economic crisis, some critics argue, both public and private colleges 

participated in a costly "arms race" to provide better amenities to lure the best students and faculty: new dormitories with one student to a room, 

frequent sabbaticals for professors, upseale cafeteria food, expanded counseling services and gymnasiums that rival the fanciest health dubs in 

Manhattan. 

Others say education is intrinsically expensive. Health care costs, for instance, have taken a toll, since ex~lleges are labor-intensive. And the expense of 

keeping up with teehnolog.v, like wireless Internet and new computers, is high. Here at Ohio State, where tuition has increased by nearly 6o percent 

since 2oo2, there is a gleaming new student union, climbing walls that can accommodate 5o students at a time and $2 billion in construction projects 

under way. 

Mr. Gee’s compensation package this year, moreover, is worth about $2 million, and The Chronicle of Higher Education has called him the highest- 

paid public university- president. The Dayton Daily News recently reported that Mr. Gee had billed Ohio State for 855o,ooo in travel in the last two 

years. 

The travel expenses prompted some to question if Mr. Gee practices what he preaches. 

"He’s very capable. He’s a very smart guy, and he’s engaging and all these things," said Dale Butland, a spokesman for Innovation Ohio, a nonprofit 

policy research group. But he added, "Students and their parents who are struggling, not just with coming up with the money, but paying off the debt, I 

think there is a disconnect between what they are being asked to do and what they are seeing the leader of the university- doing." 

Mr. Gee maintains that Ohio State is getting its money’s worth. On his watch, Ohio State has become a more prestigious university, he says, while 

remaining a relative bargain, even with fewer resources from the state. It now receives just 7 percent of its budget from the state. 

Ohio State costs about $25,000 a year for in-state residents who live on campus. The average debt for graduates who borrow is $24,480. 

A lanky 08-year-old who is known for his bout ties, horn-rimmed glasses and sometimes zany antics (he has shown up, unannounced, at 21st birthday 

parties for his students, which he finds on Facebook), Mr. Gee has had the top job at five universities, including twice at Ohio State. He returned to the 

Columbus campus in 2007 after stints at Brown and Vanderbilt. Mr. Gee acknowledges that college affordability and student debt are growing 

problems that university presidents long ignored. He said they now needed to address them quickly. 

"We have not been as conscious about costs as we should be, and that has now come home to roost," he said. 

Like maW other college presidents, Mr. Gee has set about trying to make Ohio State’s highly decentralized bureaucracy more efficient. He said he 

planned to find $1 billion in inefficient spending in the university~’s $5 billion budget over the next five years and redirect the money toward priorities. 

"We are like Noah’s Ark," he said. "We do two of everything." 

The university saved $20 million simply by switching to common vendors for pens, copiers and overnight shipping; previously Ohio State’s 14 colleges 

chose their own. Creating a common expense report will save $75 million. 

"When I got here, I asked to see their long-term financial model, and they brought me a paper for one year; and I said, ’What?’ " said Geoff Chatas, a 

former banker whom Mr. Gee hired in 2OlO as chief financial officer. "Now we have a 15-year plan." 

Mr. Gee said he was considering selling off Ohio State’s airport and golf courses, and he might privatize campus parking, though faculty members are 

balking at the idea. Last year, Ohio State became the first public university to issue a loo-year bond, for $5oo million. 

He is also is trying to beef up Ohio State’s enrolhnent of out-of-state and international students, who bring in more tuition revenue and higher test 

scores. And, he is pressing donors for more money, a task in which he is particularly skilled. 

At a ceremony to honor a $1oo million donation from Leslie Wexner, the clothing magnate and Ohio State graduate, Mr. Gee choked back tears. 

"Every time I get a lot of money I cry," Mr. Gee told the crowd. "And I got a lot of tears left." 

MLB, NCAA discuss partnership that could lead to scholarship funding 
for Division I baseball 
By Associated Press, Published: May 8 



Major League Baseball wonld fund scholarships and exert greater influence over Division I college baseball under what would be an unprecedented partnership with 
the NCAA. 

If an agreement is reached, it could lead other professiona] organizations to enter partnerships with the NCAA. 

The NCAA’s point man in the talks, Universi~" of Harttbrd President Walter Harrison, said it could take a year or longer for an agreement to be reached because new 
or amended legislation ,night be required. 

"There is a lot for us to explore as an association," Harrison said. ’qThe one principle we have is that we want to be completely true to the core values of amateur 
collegiate baseball... I want to be cautious about whether this will happen or not. These are concepts at the momeut." 

Still, Hamson said he could ssee similar arrangements occurring in other sports that generally produce no revenue for colleges. The PGA~ for example, might one day 
help fund scholarships in golf, he said. 

According to Harrison, five issues have been discussed with MLB: scholarships, ways to increase diversity, the calendar tbr the entiT draft and College World Series, 
MLB’s involvement in summer leagues, and wooden bats. The discussions were first reported by CBSSports.com. 

Oregon State coach Pat Casey told The Associated Press on Tuesday he sees only positives ifMLB increases its involvement. North Carolina coach Mike Fox said 
he’s wau of becoming beholden to MLB. 

"Usually when you provide money to someone," Fox said, ’~ou want something in return." 

MLB spokesman Pat Courtney said it was too early to commeut on the discussions. Union head Michael Weiner characterized the talks as "exploratou." 

"It’s been our view tbr a long time that while each player gets to make his own decisio~, we’d like to encourage as many players as possible to use their athletic ability 
to try, to get an education before they tiT a professional career," Wether said. 

Harrison said the most dramatic proposal would have MLB fund one lull scholaa-ship tbr each Division I program that meets certain criteria. A possibility, he said, is that 
a progra~l would have to already provide a full a]lotment of 11.7 scholarships to be eligible for the extra one. MLB stipulated that the scholarship could be awarded to 
only one player~ miller thaa~ splitting them. 

Hamson said file reason ~br awarding a full scholaarship is that it would potentially attract economica]ly disadvantaged minorities who othe~w-ise might quit playing 
baseba]l in hopes of earning a full scholarship in basketball or footba]l. MLB has been particularly concerned about the decrease in number of African-American 
players in the big leagues. 

Black plwers made up 5 percent of Division I baseball players last season, according to the NCAA. The percentage of blacks in the major leagues was 8.8 percent on 
opening day this year, according to the University of Central Florida’s Institute for Diversity and Ethics in Sport. 

"There are a lot less Ati-ican-American kids plwing at the high school level than there should be, and whatever can be done to help that situation and lhcilitate 
opportanities is good," Oregon State’s Casey said. 

Hamson said the proposal would give MLB no say in who receives the scholarship. Fox said he wondered ifMLB would require the awards be given to black 
student-athletes, aa~d he had other concerns. 

"MosUl of the time a full- scholarship player is one who can pitch for you on the weekend and hit in the middle of the order right om of the gate," Fox said. ’"Those are 
the most talented players that are going to go in the first or second round of the draft. The scholarship amount isn’t going to be enough to keep these kids fiom signing 
pro contracts." 

There was no ott~cial estimate of how much it would cost MLB to fand scholaacships. However, if 150 of the 291 Division I progra~ns met the criteria, and "the average 
one-year scholarship was valued at $20,000, that would be $3 million. 

Wether declined to comment on where the money would come t?om, other than to say "funding is a real question." 

College coaches for years have complained that the baseball scholarship limit is too low. ’][’heir calls tbr an increase have not been heeded, in part, because baseball 
loses money at most schools. They also have been s%~mied by gen&r-equity concerns. An increase in baseball scholarships could require a similar increase in a 
wo,nen’s sport for a school to comply with Title IX. 

Harrison said Title IX would have to be addressed ifMLB were to provide extra scholarships to baseball. 

The timing of the MLB entry draft and College World Series also has generated discussion. Harrison said MLB would like the college season to end earlier so drafted 
players, if signed, could join their organza*ions sooner. This year, the MLB draft begins June 4, two weeks before the College World Series. 

The 56-game regular season already is compacted into 13 weeks and, coaches say, it would be almost impossible to shorten the season without sacriticing games. 

MLB also wants to spur player development by sending pitching and hitting instructors to summer leagues where players migrate after tile college season. Harrison said 
that would conflict with current NCAA amateurism roles. 

MLB also is pushing for colleges to use wooden bats instead of gmminum, Han-ison said. 

Hmrison said committees will be formed to address each of the five proposals. The next meeting between NCAA, MLB and union officials has not been set. 



Cowright 2012 The Associated Press. All rights reserved. This material may not be published, broadcast, rewritten or redistributed. 

Amy Perko 

Executive Director 
Knight Commission on Intercollegiate Athletics 

910-864-5782 (office) 
Restoring the Balance: Dollars, Values and the Future of College Sports 

Restoringbalance.knightcommission. org 
Twitter. @KnightAthletics 



Flom: 

Sent: 

To: 

Subject: 

Amy Perko <perko@knightfdn.org> 

Thursday, October 18, 2012 2:07 PM 

Broome, I,issa L <lbroome@emaJl.unc.edu> 

Knight Commission Honors Bill Friday and Reports on Recent Meeting 

Having trouble viewing this email? Click here 

Knight Commissi ..... Intercollegiate Athletics 

A project of the John S. and James L. Knight Foundation 

Oct. 18, 2012 

Hello, 
As we prepared this letter to share the results of the Knight Commission’s Oct. 9 
meeting, we suffered a great loss with the death of William C. Friday on Oct. 12. Mr. 
Friday was the founding co-chairman and inspiration for the Knight Commission. He was 
the moral compass for the Knight Commission and higher education on the subjects of 
presidential leadership, academic and financial integrity. 
Called a "leader for the ages," by the .--R---a--/---e--/#--/-!--~--e----w---s-----a-~!--~------~---~---s---e---r---v---e--r-.~ President Friday 
was an influential national leader in education and one of the longest serving university 
presidents, having led the North Carolina system from 1956to 1986. In 2005, the year 
he retired from the Knight Commission, the NCAA presented him with its prestigious 
Gerald R. Ford Award recognizing his decades of inspired leadership in higher education. 
Father Theodore Hesburgh, president emeritus of the University of Notre Dame and 
Friday’s Iongtime co-chair on the Commission, said, "I spent many years with him, hand 
and glove, as we tried to clean up intercollegiate athletics. Bill’s intelligence was 
matched only by his integrity. We will certainly miss him...and there is no one to match 
him." 
President Friday and Father Hesburgh chaired the Commission when it issued its :1.991 
._a___n___d_____2____O___O__~____r__e__p____o___r__t__s_.. President Friday’s stalwart determination to see college athletics 
reform efforts through to the end is evident in a Washington Post interview with him 
published just two weeks ago. 
T....h..e.~.3.~9....h..n.~..s..-.~.a.~..n...d.~.3.~.a.~.m..~.e...s.~L.~.K....n.~gb~L~e~[e~e[~#~P~i~LEd~ wit h a 
$25,000 contribution to a memorial fund in his name to be used to support college 
scholarships. 
President Friday leaves a tremendous legacy and all current and former Knight 
Commission members and staff are honored to have worked with him. Tributes and more 
information about President Friday are accessible on www.knightcommission.org. 

Knight Commission’s Oct. 9 meeting 
The Knight Commission met in Washin~lton~D.C. on Oct. 9 to hear research reports 
from higher education experts and scholars that reaffirmed the need for different policy 
approaches and stronger board oversight in college sports. 
The researchers won Knight Commission grants in 2011 totaling $100,000 to conduct 
research that would enhance the study of intercollegiate athletics policy. This 
initiative builds on the Commission’s legacy as a change agent to enhance the ability of 
sports programs to benefit both students and institutions. 

Research findings highlighted the widening divide in college sports between the "haves" 
and "have-nots," and its potential impact on institutional finances, student tuition and 
fees= The divide also reveals itself in votes on NCAA rules that impact athlete well- 
being, academic standards and "the collegiate model." 
R. Gerald Turner, co-chairman of the Commission and president of Southern Methodist 
University said, "We thought it was important to take the Commission’s record on 
promoting policy and positive change in higher education and support others in their 
complementary efforts." 
Listed below this message are the report titles and authors, along with links to the 
actual reports. 
The research findings were the centerpiece of the meeting in which the Commission also 
discussed progress that had been made on its most recent policy initiative to impact 
the distribution of a projected $500 million in annual revenue from the future football 
playoff. The Commission has advocated that academic outcomes, such as graduation 
rates, be considered in the formula for distributing the windfall of new revenue. The 
Commission also reviewed advancements in reform. Most prominently, the NCAA 

adopted one of the Knight Commission’s central recommendations that a team 
should be required to be on track to graduate 50 percent of its players to be eligible for 
a postseason championship. 
Below the listing of research projects are links to some of the news articles reporting on 
the Knight Commission’s meeting. 
Thank you for your interest. Please let me know if you have any questions. 
Best regards, 
Amy Perko 
Executive Director 
RESEARCH REPORTS 
All of the research reports are available as PDF documents at 
www.knightcommissionoorg, and the individual reports are hyperlinked below. 
Project 1: "Trust Accountability, and Integrity: Board Responsibilities for Intercollegiate 
Athletics." Authors: Iohn Casteen, University of Virginia, and Richard D. Legon, 
Association of Governing Boards of Colleges and Universities. 



Project 2: "Following a Problematic, Yet Predictable, Path: The Unsustainable Nature of 
the Intercollegiate Athletics System." Authors: John J. Cheslock and David B. Knight, 
Pennsylvania State University. 

Project 3: "De-escalation of Commitment among Division I Athletic Departments." 
Authors: Michael Hutchinson, University of Memphis, and Adrien Bouchet, University of 
Tu Isa. 

Project 4: "Examining Administrator and Coach Perceptions of Value Systems in NCAA 
Division 1 Athletic Departments." Authors: Coyte G. Cooper and Erianne A. Weight, 
University of North Carolina at Chapel Hill. 

Project 5: "What’s at our core? NCAA Division I Voting Patterns vs. Student-Athlete 

Well-Being Academic Standards and the Amateur(Collegiate) Model" Authors: 
Josephine(Jo) R. Potuto, University of Nebraska Connie Dillon, University of Oklahoma; 
and David Clough, University of Colorado. 

Project 6: "Competition and Control in The Gridiron Marketplace: Findings from the 

Intercollegiate Athletics Leadership Database." Author: Jennifer Lee Hoffman, Assistant 
Professor, Center for Leadership in Athletics, University of Washington. 
ARTICLES 
Governin~J Boards Are Urged to Sharpen Their OvePsi~jht of Sports, The Chronicle of 
Higher Education 
Group Renews Call for more board oversiqht, USA Today.com 

Knight Commission’s losinq battle, ESPN.com 
Researchers Offer Slew of Policy Suq~lestions for Governing Athletics, Education 
Week 
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Fluker, Jaime ~lluke@ncaa.org> 

Monday, September 13, 2010 11:19 AM 

Fluker, Jaime <jfluker@ncaa.org> 

2010 NCAA Student-Athlete Leadership Forum Registration: Openings Available 

Good Morning, 

This email serves a registration reminder regardfing the inaugural NC/~¢ Student-Athlete Leadership Forum. The DMsion I, II and 1II Leadership Programs will t~e 

place at one site on the same weekend, October 21-24, 2010 in Orlando, Florkla. 

Please find the attached registration memorandum with detailed intbnnation regarding this new leadership opportunity. lhere are spaces still available for smdenb 

athletes, coaches and administrators. 

Please use the following link to access the Student-Athlete Leadership Forum Registration Information and finan online: ~,, w w.r~c:~.~,r~:~mden~.,q@ld.,c,q{~i~’s and 
then click on Student-Athlete Leadership Forum. The Leadership Forum registration deadline is September 20, 2010. 

Please fed [ree to contact Jaime Fluker directly by phone at 317/917-697~ or by email at jfluker@ncaa.org should you have any questions. 

Cordially, 
Jaime Fluker 

National Collegiate Atkletic Assodation 

Assistan t Diredor of Student- Athlete Affairs 

Phone: 317/917-6973 

Fax: 317/917-6249 

~ Piease ccnsic:er the envi;onmer~ before prh~ir!g tbi:: en!ail, 

Skis e>ai] anti any attac~xaents :aa;~ contain Nc~n~ c>nfide:~tial and privileged infc~K.aticn. If you a-e 

no~ the intended recipient, please notify tl’~e sender i~k~rtediately by return emaii, delete this 
message and destroy any copies. Any dissemination o£ b.se of ~his information by a person o~her thaR 

the intended recipient is unautho£ized and may be illegal. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Reagan, Betty <breagan@nca&org> 

Wednesday, September 15, 2010 2:30 PM 

NCAA Divi sion I Degree-Completion Award Applications. 

2011 iWinter Spring Sulnmer Application.pdf 

To: Faculty Athletic Representatives and Senior Woman Administrators of NCAA Division I Member Institutions. 

Applications are now being accepted for the winter/spring/summer 2011 NCAA Division I Degree-Completion Award. To be considered for this award, the student- 

athlete must have completed eligibility at an NCAA Division I member institution; enrolled originally in or before January 2006; exhausted institutional eligibility 

for athletics-related aid (five years) and be within 30 semester hours or 45 quarter hours of completing an undergraduate degree. 

Please distribute applications to students who you believe would qualify for this award. Applications may be obtained through the NCAA membership portal on 

._w____w____w___.__n___c__a___a__.__o___rg. In addition, I have attached a copy of the application for your convenience. 

The completed application and supporting documents must be mailed to me at the national office. Please note, the postmark deadline for submitting completed 

applications has been extended to September 30. The committee will make its decisions on funding by October 31. 

Please contact me at 317/917-6308 or esummers@ncaa.org, or Betty Reagan at 317/917-6367 or breagan@ncaa.org if you have questions about this award or the 

application. 

Ellen L. Summers 

Librarian!NOAA DI Degree Completion Award Cons@tan~s Liaison 

Natio~al Collegiale Athletic Associatio~ 

[~.Or BOX 6222 

I~dim~at)olis, IN 46206-6222 
317/917-6308 (veice) 

317/917-6366 

es!,l!nmers@pc a a 

This emaJl and an?- attachments may contain NCAA confidential and privileged informa2ion. If you are 

not the intended recipient, please notify the sender iK@:~ediately by return emaii, delete this 

message and destroy any copies. Any dissemination <Dr use of this: inf>rmatJ>n by a pers>n >ther than 

the intended recipient is unauthorized and may be illegal. 





The NCAA Division I Degree-Completion Award Program 

The NCAA Division I Degree-Completion Award Program was established in 1989 to 
assist student-athletes who could not complete their education during their five-year eli- 
gibility period. To be eligible to apply for this program, a student-athlete must have com- 
peted at a Division I institution, have received athletics-related aid, and be within 30 
semester hours (45 quarter hours) of completion of his or her degree. 

The program has limited funds with which to award applicants and currently gives 
awards to between 40 and 45 percent of the applicants. To date, more than $17 million 
has been given to approximately 2,400 deserving student-athletes. Of those student- 
athletes who have received the award since its inception, 95 percent have earned their 
undergraduate degree using the award. 

The program is administered by the NCAA Degree-Completion Award consultants, who 
represent seven Division I member institutions and are from varying fields at their institu- 
tion, such as directors of athletics, financial aid directors, faculty athletics representatives 
and others. These consultants review every application that is received and choose the 
recipients. 

Applications are accepted beginning in March for the fall term and beginning in August 
for the spring/summer term. Applications can be found on the NCAA website. 

NOTE: In October 2006, the Division I Degree-Completion Awards consultants voted to 
make significant changes to the Degree-Completion Award program [see Bylaw 15.01o5]. 
One of the changes is that recipients of the award will no longer receive an aflowance for 
room and board. Student-athletes receiving this award will now receive an amount 
equivalent to tuition and fees, and they will also receive a book allowance based on the 
number of hours in which they are enrolled. 7~he Division I Degree-Completion Award 
consultants befieve that making this change to the program will allow more deserving stu- 
dent-athletes to achieve their goat of graduation° 



NCAA DIVISION I DEGREE-COMPLETION AWARD 

APPLICATION CHECKLIST 

All requested information is provided on the application form. 

Copies of tax forms are attached, 

Official transcript is attached. 

Signed personal statement is attached, 

List of extracurricular activities and leadership roles is attached, 

Part A of the application is signed by the student-athlete. 

Part B of the application is signed by the dean or head of the degree-granting 
department, 

Part C of the application is signed by a financial aid representative. 

Part D of the application is signed by the director of athletics, 

Statement from the director of athletics is attached, 

IMPORTANT 

If any part of your application will not be included in your 
original mailing, please attach a letter stating why it is not 
included and when it will be provided. 

In order for your application to be considered for this award, 
it must be mailed to the NCAA national office and postmarked 

not later than September 24, 2010o 

Applications are reviewed by a group of consultants from 

NCAA Division I member institutions. __N_____o___t____a__!j___a__p___plicants 

be funded. 



NCAA DIVISION ! DEGREE-COMPLETION AWARD 

INSTRUCTIONS 
QUALiFiCATIONS: 

1. Applicant must be a student-athlete who has completed eligibility at an NCAA Division I member institu- 
tion. 

Applicant must be within 30 semester hours (45 quarter hours) of completion of his/her first undergraduate 
degree. Students enrolled in programs that extend beyond the baccalaureate degree or enrolled in graduate 
programs are not eligible (e.go, PharmD). 

Applicant must have enrolled originally in or before January 2006. 

Applicant must have received athletics-related financial aid [See NCAA Bylaw 15o02.4]. 

Applicant must be entering at least his/her sixth year of post-secondary education, and shall have 
exhausted institutional eligibility (five years) for athletics-related aid, pursuant to the 2009-10 NCAA 
Division I Manual (Bylaw 15.01 o5 Eligibility of Student-Athletes for Institutional Financial Aid). 

If this application is for full-time status, all remaining hours (maximum of 30) must be attainable in not 
more than two consecutive semesters or three consecutive quarter terms (maximum 45 quarter hours), 
the first term normally being Spring 2011. The NCAA Division I Degree-Completion Award consultants 
will review applications for part-time status on a case-by-case basis. 

Financial information (e.g., tax forms) will be considered in making awards. 

Courses required for graduation and full- or part-time status will be determined from the information pro- 
vided by the dean or department head in Part B of the application. 

HOW TO APPLY: 

o 

The following materials will be required before the student-athlete will be considered for an NCAA 
Division I Degree-Completion Award: 

a. Completed application signed by the applicant; 

b. Personal statement from applicant; 

c. Endorsement and signature from the dean of the college or the head of the department respon- 
sible for the applicant’s academic program where the applicant will be enrolled; 

d. Statement and signature from the financial aid office where the applicant will be enrolled; and 

e. Endorsement and signature from the director of athletics at the institution where the applicant 
last competed. 

All applications must include an official transcript (bearing the official seal of the institution or the original 
signature of the institution’s registrar) from the institution where the applicant last competed and an offi- 
cial transcript from the institution last attended, if different. 

Because financial information can affect eligibility, this information must be presented accurately and 
completely. 

Materials must be postmarked not later than September 24, 2010. Completed materials must be sub- 
mitted by the director of athletics at the institution where the applicant last competed. It is the responsi- 
bility of the applicant to gather these materials from the appropriate officials and to submit them to the 
director of athletics. 

5. Attach additional sheets, if necessary, for any section of the application. 



AWARDS: 

1. The award will consist of tuition, mandatory fees and an allowance for textbooks and expenses. The 
NCAA Division I Degree-Completion Award consultants have determined that $500 per semester 
($333 per quarter) is an appropriate allowance for books for full-time students for this program only. 
Awards for part-time grants will consist of tuition, fees and an allowance for books that will be deter- 
mined by the consultants. 

2. Awards must be used at an appropriately accredited NCAA institution. Awarding of the scholarship to 
student=athletes wishing to attend an institution other than the one for which they competed athletically 
will be handled on a case=by-case basis. 

3. The awards will be payable to the institution. It will be coordinated through the financial aid office and 
disbursed according to normal financial aid or athletics-department guidelines. The award will be renew- 
able for a second term, given the successful completion of the first term hours approved for funding with 
a grade-point average of 2.0 or better on a 4.0 scale during the first term. 

4. If the above criteria are not met, the award is to be returned to the NCAA national office. 

5. Decisions on funding will be made by October 31, 2010. 

6. Applications must be mailed to: 

Betty Reagan 
NCAA Division I Degree-Completion Award Program 
1802 Alonzo Watford Sr. Drive 
Indianapolis, Indiana 46202 

Questions should be directed to Ms. Reagan 
by telephone at 317,/917-6367, 
by fax at 317/917=6364, 
or by e-mail at breagan@ncaa.org. 



NCAA DIVISION I DEGREE-COMPLETION AWARD - 
WINTER/SPRING/SUMMER 2011 

STUDENT-ATHLETE APPLICATION 

Street Address: 

Home Phone: (___ 

E-mail Address: 

The NCAA Division I Degree-Completion Award consultants will review a large number of applications in a 

short period of time. Incomplete applications MAY NOT BE CONSIDERED. 

This application is for: h_jFull-time study L__part-time study 

PERSONAL INFORMATION: 
Name: 

Student ID Nooilnstitutional ID No.: ........................................................................................................................................................................................................................ 

Mailing address to which all correspondence should be sent: 

City: State: __ ZIP: 

_) Other Phone: (.__) 

Date of Birth: ................. _/_ ................... /: ................. Date of High School Graduation: ................. ./_ ................... /: ................. 

Marital Status: Dingle E~arried E~ivorced D~idowed 

Number of dependent children: 

Citizenship:     DU.S. Citizen/Permanent Resident 

Gender (optional):D Male DFemale 

Race (optional): DAmerican Indian/Alaskan Native 

[~ African-American DHispanic 

D Non-U.S. Citizen 

E~hite DAsian!Pacific Islander 

DMuitiracia, DOther 

FINANCIAL INFORMATION: 

you or have you ever been under contract to a professional sports team? Des [---[qo Are 

If yes, does your contract offer educational benefits to complete your degree? UYes 

If yes, please provide the following information: 

Did you receive a signing bonus~lYes DNo    Amount of signing bonus: $ 

Annual income from professional sports team(s): 2008 $         2009 $         2010 $ 

Number of years under contract: ............................. Last year under contract: 

Did you file a 2009 IRS federal income tax return?Des DNo (If yes, you MUST attach a copy of the return.) 

If no tax return was filed, please provide the following information: 

Amount of income in 2009: $ Source of income in 2009: 

Do you anticipate any significant changes in your income? [] Yes [] No 

If yes, please explain how and why your income will change, including amount of anticipated income. 



COLLEGE EXPERIENCE: 
List all colleges and universities attended since high school (in order of attendance). 

Institution Dates Attended Degree Received 

Date of High School Graduation: 

REQUIRED: 
1. Personal Statement. 

Please attach on a separate sheet a typed personal statement that includes the following information: 

a. Why you need this award; 

b. Any unusual financial circumstances that could affect your ability to enroll; 

c. Any unusual circumstances that may have affected your ability to complete your degree; 

d. How you plan to use your degree; and 

e. Your signature. 

2. Extracurricular Activities and Leadership Roles. 
Please attach on a separate sheet a typed list of the following: 

a. Academic scholarships, honors or awards received while in college; 

b. Extracurricular activities in which you have participated (campus, community, volunteer, govern- 
ment organizations, etc.). It is important to give details. 

c. Leadership roles or activities in which you have engaged. Describe the extent of your involve- 
ment. Please be specific. 

UNDERGRADUATE DEGREE PROGRAM: 

Hours required for degree: 

Hours currently enrolled: ................................... 

Hours completed: 

Hours remaining (may not exceed 30 semester hours or 45 quarter hours): 

Expected completion date: 

Please provide the following information regarding the undergraduate institution where you plan to complete 
your degree requirements: 

Institution Name: 

City, State: .................................................................................................................................................................................................................................................... 

Are you presently enrolled at this institution: DYes D No 

I understand that I will be expected to enroll for the credits (ful!-time or part-time) indicated in Part B of 
this application and that if ~ receive funding, ~ will maintain this status while supported by this grant. I 
authorize my institution to release to the NCAA an_},, information required, including graduation verifica- 
tion and grade-point average as part of this application and selection process. 

Signature of Student-Athlete Date 



NCAA DIVISION I DEGREE-COMPLETION AWARD - WINTER/SPRING/SUMMER 2011 

ACADEMIC DEGREE PkAN 
Name o~ applicant: ................................................................................................................................................................................................................................................... 

Student ID No./Institutional ID No.: 

Undergraduate degree sought: ................................................................................................................................................................................................ 
Major                             Minor 

This institution is on a: l Isemester schedule I huarter schedule 

Minimum hours required for this degree program: .................................... 

Hours currently enrolled: 

Hours completed: 

Hours remaining (may not exceed 30 hours or 45 quarter hours): 

Expected completion date: 

Please list all courses the applicant must complete to fulfill the undergraduate degree requirements. 

Term: .................................................. Term: .................................................. Term: .................................................. 

Course i Credit Hours Course Credit Hours Course Credit Hours 

................................................... ÷ 

Total Hours: .                 Total Hours: ¯                 Total Hours: ¯ 

Is the applicant eligible to enroll in the above courses? UYes 

If no, please explain: 

Will these courses be available during the terms requested? DYesDNo 

Will these courcs_e,~com I~__~e your institution’s undergraduate degree requirements of 
the applicant?h~es h~o 

GPA iNFORMATION (based on a 4.0 scale) Cumulative GPA: Cumulative GPA in major: 

GPA required for degree: ____    GPA required for major: 

Upon completion of the terms requested, is an undergraduate degree attainable based on current GPALJYe~L_INo 

Signature of Dean or Department Head Title 

Printed Name Telephone Number 

E-mail Address Date 



NCAA DIVISION I DEGREE-COMPLETION AWARD - WINTER/SPRING/SUMMER 2011 

STATEMENT OF COST AND FINANCIAL AID 
Name of applicant: 

Student ID No,/Institutional ID No,: 

Please indicate the estimated dollar amount of tuition and fees at this institution for 2011 [See NCAA Bylaw 
15,02,4], This information will be used by the NCAA DMsion I Degree-Completion Award consultants to 
compute the appropriate educational costs for the applicant, Each entQ/should follow the NCAA maxP 
mums for an athletics-related award, 

Please list the costs per semester/quarter, This application may not be considered without cost informa- 
tion, Use the most recent figures available and the amount will be adjusted before checks are issued, 

Will the applicant pay resident or non-resident tuition? DResident I~Non-Resident ,,’~Not applicable 

Expenses Costs per ,’~semester I~quarter 

Full Time 
(12 or more hours, per semester) 

Tuition $ $ 

Required Fees $ $ 

Total $ $ 

Per credit charge $ 

Part Time 
(Fewer than 12 hours, per semester) 

Special information: 

Financial aid office contact information (award checks will be mailed to this address): 

Name: .............................................................................................................................................................................................................. Director of Financial Aid 

Institution: 

Street address: 

City: ........................................................................................................................................................................ State: ....................................... ZIP: ............................................................... 

Telephone: (~___) Fax: (__.) E-mail: 



Please indicate the years in which athletics-related aid was received. (Athletics-related aid is a major qualifica- 
tion for this award,) THiS APPLiCATiON WiLL NOT BE CONSIDERED WITHOUT TH~S ~NFORMATION. 

Year Institution Full Athletics Aid Partial Athletics Aid Pell Grant 

2010-11 $ $ $ 

2009-10 $ $ $ 

2008-09 $ $ $ 

2007-08 $ $ $ 

2006-07 $ $ $ 

Before 2006 (please itemize by year in comment section below) 

Did the applicant receive any funds from the NCAA Special Assistance Fund? __ yes __ no 

If yes, please provide details: 

Comments: 

Your signature below indicates that your office will: 

¯ Handle the disbursement of funds under institutional policy and procedure for 
refund and repayment as outlined in federal regulations. 

® Reduce the NCAA award if the NCAA award and institutional aid exceed the institu- 
tional budget used for awarding Title IV aid for the general student population, 

¯ Notify the NCAA if the student fails to complete the funded hours and/or if the 
student does not receive a 2.0 GPA or better on a 4.0 scale for the funded hours. 

¯ Refund the appropriate amount to the NCAA should the student realize a reduction 
in educational costs due to a change in residency or enrollment status. 

Signature Title 

Printed Name E-mail Address 

( ) 
Telephone Number Date 
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RECOMMENDATION OF DIRECTOR OF ATHLETICS 

Name of applicant: ............................................................................................................................................................................................................................................................................ 

Student ID No./Institutional ID No.: ........................................................................................................................................................................................................................... 

Sport(s) in which the applicant competed: 

The above applicant exhausted eligibility for athletics-related aid as of / / 

The applicant last received athletics-related aid in what year? ......................................................................... 

VERY IMPORTANT: What was the student’s initial-eligibility status at the time of enrollment: 

D Qualifier DPartialiNon-Qualifier 

REQUIRED: 
Please provide your assessment of the student as a candidate for an NCAA Division I Degree-Completion 
Award, including the student-athlete’s potential to complete the degree. Attach an additional sheet of paper, if 
necessary. 

D I recommend that this applicant be considered for the NCAA Division I Degree-Completion Award. 

[] I do not recommend that this applicant be considered for the NCAA Division I Degree-Completion Award. 

Signature of Director of Athletics 

Printed Name 

Name of Institution 

Telephone Number 

Campus Street Address City, State, ZIP 

E-mail Address Date 





Sent: 

To: 

Subject: 

Deborah Hylton <deboraS@hyltonconsulting.com> 

Tuesday, October 12, 2010 12:48 PM 

Broome, Li s~ L <lbroome@emal.unc.edu> 

Women directors boost investor returns 

Lissa hope you are well. This was reported in the NACD Directors’ Daily today; doubtless you’ve seen it already. Love those Aussies and their progressivity! 

Best regards, 

DeboraJ: Hylton 
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Frolil: 

Sent: 

To: 

Subject: 

A~tach: 

Babcock, Lindsey <lbabcock@theacc.org> 

Wednesday, Jannary 19, 2011 5:42 PM 

Carolyn CoJlohan (cmc@virginia.edu); ChoJcles Wellibrd (cwellford@crim.umd.edu); Clyde McCoy (cmccoy@med.mimni.edu); [,arty 

Killough (lorcy@t.edu); Larry LaForge (rllat~@clemson.edu); Broome, Lis~ L <lbroome@emoJl.unc.edu>; Martha PutaJl~ PhD 

(putall~@duke.edu); Nicholas Hadley (Hadley@umd.edu); Pamela Perrewe’ (pperrewe@cob.t?~u.edu); Richard D Carmichael 
(carnficha@wfu.edu); Robert Taggart Jr. (robert.taggarr@bc.edu); Sam Pardue (sam pardue@ncsu.edu); Sue Ann Allen 

(sue.bidsti-d~,a)chbe.gatech.edu); Allison Rich (arich@fsu.edu); Barbara Kennedy-Dixon (kbarbar@clemson.edu); Barbara WoJker 

(walkerbg@wfu.edu); Miller, Beth <bmille@uncaa.unc.edu:,; Connie Nickel (cnickel@miami.edu); Jaclyn Jacld Silar 

(isilox@duaa.duke.edu); Joule Miller (jm2y@virginia.edu); Jody Mooradian (mooradjo@bc.edu); Kathy Worthington (kwo(thin@umd.edu); 

Katie Hill (cahill@clemson.edu); Michelle Lee (michellelee@ncsu.edu); Sharon McCloskey (smcclos~vt.edu); Theresa Wenzel 

(twenzel@athletics.gatech.edu); Craig Littlepage (ckl9e@virginia.edu); Dan Radakovich (drad@athletics.gatech.edu); Debbie Yow 

(d~;~ow@ncsn.edu); Baddour, Richard A <dbaddour@nncaa.unc.edu;,; Gene DeFilippo (Gene.d@bc.edu); Jim Weaver 

(weaverj@vt.edu); Kevin Anderson (kevina@umd.edu); Kevin White (kwhite@duaa.duke.edu); Kirby Hocutt (hocutt~miami.edu); Randy 

Spetman (rspetman@t?~u.edu); Ron Welhnan (wellman@~4"u.edu); Terry Don Phillips (pterry@clemson.edu); Aaron Aaker 

(aake@bc.edu); Aimee Carpenter (acarpente@admin.t?~u.edu); Alex Dominato (adominato@i~u.edu); Herman, Amy S 

<ajschae@uncaa.unc.edtr~; Anne Marie Rossi (adr08d@fsu.edu); Art Markos (am@virginia.edu); Bert Locklin (blocklin@t.edu); Brad 

Woody (cbwoody@clemson.edu); Brandi Kerrigan (brandi.kerrigan@bc.edu); Bret Cowley (bcoMey@moJler.l;u.edu); Bridget McSorley 

(mcsoflbb@vt.edu); Carly Pariseau (carly.pariseau@bc.edu); Carrie Doyle (come doyle@ncsu.edu); Cathy Jones 

(cmjones@admin.fsu.edu); Christopher B. Kennedy (ckennedy@acpub.duke.edu); Cindy Hartmann (chartlnann@dtma.duke.edu); Cody 

Gambler (cgamble@umd.edu); Courtney Vinson (cvinson@clemson.edu); Craig Andemon (ceander4@gw.ncsu.edu); Dan Raben 

(d.mbenl@mimni.edu); Dan ’Frump (dtrulnp@umd.edu); David Reed (reed@Iniami.edu); Deborol~ Foley (dfoley@Iniami.edu); Lindsey, 

Erin <elindsey@nncaa.unc.edu~; Heather Robertson (herober ~)vt.edn); Jennifer Santiago (jasantiago@admin.fsn.edu); Jim Booz 

(jwb8q@irginia.edu); Jim Cm~ (jmcnro~@umd.edu); Jody Smith (jlsmith@fsu.edn); Jordan Redavid (redavid@miami.edu); Julie Heyde 

(julieheyde@ncsu.edu); Karen Kelly (k.kelly2@miami.edu); KatvesNa Louis (klouis@at.gtaa.gatech.edu); Kirsten Elleby 

(ellebykc@wfu.edu); Lance Markos (markos@uncaa.nnc.edu); Gallo, Jr., Lan.5~ A. <athgollo@uncaa.unc.edu;,; MaD~ Giardina 
(mgiardina@duaa.duke.edu); NC State Intern (cointeru@gw.ncsu.edu); Niesha Campbell (ncan~pbell@duaa.duke.edu); Paul Parker 

(pparke@at.gtaa.gatech.edu); Robin Pate (robinAoate@ncsu.edu); Green, Shelly <sjgreen@uncaa.unc.edtr~; Stephanie Ellison 

(saellis@clemson.edu); Steve Flippen (wsl3h@irginia.edu); Moloy, Susan B <sbmaloy@ancaa.unc.edu>; Tim Parker (tparke@~t.edu); 

Todd Hairston (hmrstc@wfu.edu); Todd Mesibov (tmesibov@duaa.duke.edu); Tony Heruandez (theruandez@miami.edu); Trever Wright 
(tkw09@fsu.edu); Vanessa Fuchs (vfuchs@fsu.edu); Vicki Sarfo-Kantaka (vsarfoka@vt.edu); Yadira Reyes (reyesy@bc.edu) 

Lyons, Shane <slyons@theacc.org>; Brown, Shamoxee <sbrown@theacc.org>; Bal-vvick~ Seth <slmrwick@theacc.org>; Finch, Nora 

Lynn <nlfinch@theacc.org>; Elliott, Jeff--~jelliott~!theacc.org>; Swofibrd, John <jswoltbrd@tbeacc.org>; DiAmico, Cecelia 

<cdiamico@theacc 

Januais~ 2011 NCAA Board of Directors’ Meeting Summoxy 

BOD.January 2011 .docx; FAR Voting Summary.Jan.RESULTS.docx 

Attached is a summary of last week’s NCAA Board of Directors’ meeting. I’ve also attached a color-coded summary of what occurred legislatively during the January 

Legislative Council and Board of Directors’ meetings. Feel free to let me know if you have any questions. 

Thanks! 

Lindsey 

Lindsey K. Babcock 

Assistant Commissioner, Compliance & Governance 

Atlantic Coast Conference 
LBabcoek@theaec.org 

336-854-8787 (phone) 

336-36941065 (fax) 
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NCAA Division I Board of Directors Meeting 

Executive Summary - January 2011 
The Jhll report can be jbund at www.ncaa.org 

Athletics Certification. Dr. Emmert noted that the staff is conducting a review of the NCAA’s 
athletics certification process in an effort to streamline the process and reduce the resource burden 
on member institutions. Recommendations for possible changes in the process will be presented as 
they are developed to various governance entities and the membership for feedback. 

Recent Enforcement and Student-Athlete Reinstatement Cases. Dr. Emmert noted that there has 
been much attention in the media recently regarding several student-athlete reinstatement cases and 
the various penalties imposed. The Board was informed that a review of NCAA legislation has 
begun in an effort to address situations currently not contemplated under NCAA legislation as well 
as to evaluate consistency of philosophies among responsible staffs and committees. Dr. Emmert 
suggested that the issue is more complex than merely changing the bylaws and the Association 
must work collaboratively with constituent groups to address the issues. It is hoped that 
recommended actions will be presented to the Board in April. 

NCAA Advertising Policies/Bowl Game Licensing. Dr. Emmert reminded the Board of concerns 
expressed regarding GoDaddy.com participating as a naming sponsor of an NCAA-licensed bowl 
game. He noted that the criticism has caused him to question whether the NCAA should continue to 
license such games, and, if so, what the appropriate number of bowl games should be and ho;v 
advertising for these games should be regulated. It was also suggested that a moratorium on the 
proliferation of bowl games be enacted while these issues are considered. It was determined that 
such a moratorium should be discussed further in April. 

NCAA GOALS and SCORE Studies. The Board received a presentation regarding the findings of 
the 2010 NCAA GOALS and SCORE studies. GOALS is a study of approximately 20,000 current 
student-athletes that was conducted during spring 2010. The presentation focused on an analysis of 
three general hot-button areas: 1) recruitment and college choice; 2) ethical leadership issues, and 
3) student-athlete time demands. SCORE is a study of over 7,000 former student-athletes who 
entered college in 1996. Analyses for the SCORE presentation focused on long-term academic 
outcomes and attempted to identify important influences on eventual academic success. 

Supplemental Distribution. Dr. Emmert informed the group that the Finance Committee of the 
Executive Committee will be recommending that the Executive Committee approve a supplemental 
distribution of approximately $27,000,000 to be dispensed to the Division I membership at the end 
of January. 

BOARD ACTION: The Board voted to approve the recommendation of the Finance Committee 
for a Division I supplemental distribution of $27,000,000 to be dispensed at the end of January. 
(Unanimous voice vote) 
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a. The Board voted to approve a two-year extension of the term of Walter Harrison as chair of the 
committee. 

Report of the January 13, 2011, meeting of the Leadership Council. Mike Alden, chair of the 
Division I Leadership Council, reported briefly on the January 13, 2011, Leadership Council 
meeting. 

(1) Agents. The Leadership Council continued its discussion on agents and will focus on the 
following concepts as potential ways to address the issues: 

(a) Education of Prospective and Enrolled Student-Athletes. 

(b) New Definition of Agent. 
(c) Agent Contact Calendar. 

(d) National Agent Registration Program. 

(2) Men’s Basketball Recruiting Model. The Leadership Council received presentations regarding 
the men’s basketball recruiting environment from representatives of various men’s basketball 
stakeholders [i.e., Black Coaches and Administrators (BCA), Collegiate Commissioners 
Association (CCA), iHoops, National Association of Basketball Coaches (NABC), National 
Federation of High Schools (NFHS)]. The Council will continue its recruiting discussions at its 
April 4 meeting, which will include presentations from additional interested groups. 

(3) Olympic Sports Liaison Committee Report. The Leadership Council received a report from the 
Olympic Sports Liaison Committee/National Governing Bodies (NGB) Working Group 
regarding a review of issues related to endangered sports and sports that face challenges to their 
gro~vth. The Council noted that this is an issue that needs some focus and attention, and the 
Council agreed to include this on the agenda of its next meeting for a more complete review. 

Report of the January 12-13, 2010, meeting of the Division I Legislative Council. Shane Lyons, 
chair of the Division I Legislative Council, reported that the Legislative Council adopted 63 
proposals, defeated 25 proposals and sent 29 proposals out for comment. The following Legislative 
Council actions were identified for Board discussion: 

(1) Adopted Proposals. 

(a) Proposal No. 2010-100 -- Division Membership - Elimination of Provisional and 
Multidivisional Membership - Reclassification Process and Multisport Conference 
Requirements. This proposal would implement the new Division I lnembership 
standards. Several Board members noted concerns expressed by the ice hockey 
community regarding the elimination of multi-divisional membership for Divisions iI 
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and III institutions. It is anticipated that institutions with concerns regarding the 
elimination of multi-divisional membership are continuing to evaluate the impact of this 
proposal and may encourage legislation for the 2011-12 cycle to address the matter. No 
action was taken. 

Proposal No. 2010-117 -- NCAA Membership -- Affiliated And Corresponding 
Membership -- Requirements For Affiliated Membership And Elimination Of 
Corresponding Membership. This proposal would eliminate the corresponding 
membership category and redefine the affiliated membership categou. No action was 
taken. 

(2) Proposals sent out for comment. 

Proposal Nos. 2010-16-C -- Personnel -- Limitations On The Number And Duties Of 
Coaches -- Noncoaching Staff Members -- Basketball -- Lilnit Of Two; 2010-18-C -- 
Personnel -- Limitations On The Number And Duties Of Coaches -- Bowl Subdivision 
Football -- Noncoaching Staff Members -- Limit Of Six; and 2010-20-C -- Personnel - 

Limitations On The Number And Duties Of Coaches -- Championship 
Subdivision Football -- Noncoaching Staff Members -- Limit Of Four. These 
proposals relate to limits on non-coaching sports-specific staff members in football and 
basketball. No action was taken. 

Proposal No. 2010-24 -- Amateurism -- Involvement With Professional Teams -- 
Professional Basketball Draft -- Four-Year College Student-Athlete -- Men’s 
Basketball. This proposal would move the date by which a men’s basketball student- 
athlete must request that his name be removed from the NBA draft to retain his 
eligibility be moved to the day before the first day of the spring National Letter of 
Intent (NLI) signing period. No action was taken. 

Proposal No. 2010-26 -- Amateurism - Promotional Activities - Use of a Student- 
Athlete’s Name or Likeness. This proposal would revise legislation related to 
promotional activities and the use of student-athletes’ names and likenesses. No action 
was taken. 

Proposal Nos. 2010-51-A - Eligibility - General Eligibility Requirements - Full- 
Time Enrollment - Requirement For Competition - Nontraditional Courses, 2010- 
51-B -- Eligibility - General Eligibility Requirements - Full-Time Enrollment- 
Requirement For Competition - Nontraditional Courses - Up To 50 Percent 
Minimum Requirement and 2010-60 - Eligibility - Progress-Toward-Degree 
Requirements - Regulations For Administration Of Progress Toward Degree - 
Nontraditional Courses. These proposals would allow student-athletes to use 
nontraditional courses to satisfy full-time enrollment and progress-toward-degree 
requirements. No action was taken. 

(e) Proposal No. 2010-59-C -- Eligibility - Progress-Toward-Degree Requirements - 
Eligibility for Competition -- Fulfillment of Credit Hour Requirements - Fall 
Term Academic Requirements for Future Competition -- One-Time Exception To 
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Regain Full Eligibility -- Football. This proposal is an alternative to the Football 
Academic Working Group’s (FAWGs) proposal that would permit a one-time exception 
to the requirement that a football student-athlete earn nine semester/eight quarter hours 
in the fall tem~ or lose eligibility for the first four games of the next season with the 
opportunity to reduce the ineligibility to two games if the student-athlete earns 27 
semester/40 quarter hours before the following fall term. No action was taken. [Note: 
FCS previously sent Proposal Nos. 2010-59-A, 2010-59-B and 2010-59-C out for 
comment.] 

Proposal No. 2010-110 Playing And Practice Seasons And Recruiting -- Mandatory 
Medical Examination -- Sickle Cell Solubility Test -- Written Release. This proposal 
would eliminate the opportunity for an individual to decline and sign a ~itten release 
for the sickle cell solubility" test. No action was taken. 

(3) Other Proposals. 

(a) Proposal No. 2010-12 - Legislative Process - Amendment Process - Membership 
Override of Legislative Changes - Legislative Council or Board of Directors 
Review - Override Voting. The Legislative Council adopted this proposal, which 
would eliminate the requirement that override votes take place at the annual NCAA 
Convention. 

BOARD ACTION: The Board voted to table Proposal No. 2010-12 until its 
April meeting. (Unanimous voice) 

(b) Proposal No. 2010-48 -- Recruiting -- Use Of Recruiting Funds -- Recruiting Or 
Sconting Services -- List Of Permissible Recruiting Services -- Men’s Basketball. 
The Legislative Council adopted this proposal, which would require that the NCAA 
national office publish men’s basketball scouting services that are deemed to meet the 
required standards for subscription. 

BOARD ACTION: The Board voted to rescind the action of the Legislative 
Council and restore Proposal No. 2010-48 to the 2010-11 legislative cycle. 
(Unanimous voice vote) 

Proposal Nos. 2010-58-A -- Eligibility, Financial Aid And Playing And Practice 
Seasons -- Summer Academic Preparation And College Acclimatization -- Men’s 
Basketball, Proposal No. 2010-58-B -- Eligibility, Financial Aid And Playing And 
Practice Seasons -- Summer Academic Preparation And College Acclimatization -- 
Men’s Basketball - Six Hours Requirement For Incoming Student-Athletes, and 
Proposal No. 2010-58-C -- Eligibility, Financial Aid And Playing And Practice 
Seasons -- Summer Academic Preparation And College Acclimatization -- Men’s 
Basketball - National Service Academy Exception. These proposals were defeated 
and would establish a summer academic preparation and college acclimatization model 
for men’s basketball student-athletes. 
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BOARD ACTION: The Board voted to restore Proposal No. 2010-58-C to the 
2010-11 legislative cycle. (Unanimous voice vote) 

(d) Proposal No. 2010-109-B - Executive Regulations - Administration of NCAA 
Championships - Restricted Advertising and Sponsorship Activities - Professional 
Sports Organizations Or Teams - Financial Sponsorship Of NCAA Or Conference 
Championships. The Legislative Council adopted this proposal, which would allow 
professional sports organizations to sel~Te as financial sponsors for conference and 
NCAA championships. 

BOARD ACTION: The Board voted to table Proposal No. 2010-109-B until its 
April meeting. (Unanimous voice vote) 

a. April 28, 2011, The Westin Indianapolis, Indianapolis, Indiana 
b. August 11,2011, The Westin Indianapolis, Indianapolis, Indiana 
c. October 27, 2011, The Westin Indianapolis, Indianapolis, Indiana 
d. January 14, 2012, in conjunction with the NCAA Convention, Indianapolis, Indiana 
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JANUARY 
RESULTS 

Important Dates: 
March 16, 2011 End of 60-day Commem Period 

April 8, 2011 ACC Legislative Teleconference (ff needed) 

April 11-12,2011 NCAA Legislative Council Meeting 

April 28, 2011 NCAA Board of Directors Meeting 

2009-19-A 
(Page 20) 

SUPPORT 

2009~19-B 
(Page 22} 

S UPPORT 

2009-39 
(Page 55) 

SUPPORT 

20(i9-7~ 
~P~ge l 

SUPPORT 

2009-70-B 
(Page ] 56) 

OPPOSE 

S UPPORT 

2010-7 
(Pg~ge 4} 

S UPPORT 

PERSONNEL -- LIMITATIONS ON 
NUMBER OF COACHES AND OFF- 
CAMPUS RECRUITERS -- WOMEN’S 
SAND VOLLEYBALL AND WOMF, N’S 
VOLLEYBALL 

PERSONNEL -- LIMITATIONS ON 
NLrMBER OF COACHES AND OFF- 
CAMPUS RECRUITERS -- WOMEN’S 
SAND VOLLEYBALL 

DU, FSU, GT, 

MD, UM, VT 

Key: 
Ad~p~ed - C~eck effectire da~es 

Defeated (23) 

Tabled, withdrawn, not moved or moot (11) 
Adopted - Delayed by Board - Revisited in April (2) 

BC, CU, UNC, WF 

1 

UM, WF 

N/A 

BC, CU, GT, 

MD, UNC, 

NCS, UVA 
August 1, 2011 

7 2 

RECRUITING -- IffMITATIONS ON BC, DU, FSU, UM, WF 
NUIVlBER OF EVALUATIONS -- GT, MD, UNC, 
EVALUATION DAYS -- WOMEN’S NCS, UVA, VT 

August 1, 2011 

SAND VOLLEYBALL 
9 2 

CU, UM, WF 

3 

CU, UM, WF 

BC, DU, GT, 
UNC, MD, 

NCS, UVA, VT 
8 

August 1,2011 

FSU, GT 

N/A 

2 3 

DU, FSU, GT, 
MD, UNC, 
NCS, UVA 

BC, CU, FSU, 

MD, UM, NCS, 

UVA, VT, WF 

9 

FINANCIAL AID -- blAXIMUM 
INSTITUTIONAL GRANT-IN-AID 
LIMITATIONS BY SPORT - 
WOMEN’S SAND VOLLEYBALL -- 
MULTISPORT PARTICIPATION 

FIN~anNCIAL AID -- IVIAXIMUM 
GRANT-IN-AID LIIVffTATIONS BY 
SPORT -- WOMEN’S SAND 
VOLLEYBALL 

NCS, UVA 

5 

DU, FSU, VT 

3 

CU 

1 

FSU 

1 

BC, DU, ME, 
UNC, NCS, 
UVA, VT 

7 

0 

DU, GT, UNC 

3 

CU, DU, FSU, 
GT, MD, UNC, 
NCS, UVA, WF 

WF 

1 

PLAYING AND PRACTICE SEASONS 
AND DIVISION MEMBERSHIP -- 
REGHI~ATIONS FOR PLAYING 
SEASON AND MINIMUM CONTEST 
REQUIREMENTS FOR SPORTS 
SPONSORSHIP -- WOMEN’S SAND 
VOLLEYBALL 

RECRUITING -- TRYOUTS -- 
NONSCHOLASTIC PRACTICE OR 
COMPETITION AND 
NONINSTITUTIONAL CAMPS OR 
CLINICS -- MEN’S BASKETBALL 

RECRUITING -- TRYOUTS -- 
NONSCItOLASTIC PRACTICE OR 
COMPETITION AND 
NONINSTITUTIONAL CAMPS OR 
CLINICS -- MEN’S BASKE~IJ3ALL -- 
EXCEPTION FOR LONGS%~NDING 
EVENTS 

NCAA MEMBERSHIP -- ACTIVE 
IVlEMBERSttlP -- CONDITIONS AND 
OBLIGATIONS OF MEMBERSHIP -- 
APPLICATION OF RULES TO ALL 
RECOGNIZED VARSITY SPORTS -- 
ELIMINATION OF EMERGING 
SPORTS TIMETABLE 

BC, VT 

BC, CU, UM, 
VT, WF 

UM 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT 

11 

August 1, 2011 

Immediate; a 
contract signed 
before October 

29, 2009 Inay be 
honored. 

Immediate; a 
contract signed 
before October 

29, 2009 Inay be 
honored. 

August 1, 2011 ; 
sports added to 

the list of 
emerging sports 
for women on or 
after August 1, 

2011. 
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(Page 

SUPPORT 

SUPPORT 

2010-12 

(Page 19) 

SUPPORT 

SUPPORT 

2010-15-A 
(Page 24) 

SUPPORT 

SUPPORT 

2010-16-A 
(Page 27) 

OPPOSE 

201 o= 16-B 
(Page 29) 

NCAA MEMBERSHIP -- ACTIVE 
MEIVfBERSHIP -- CONDITIONS AND 
OBLIGA’IIONS OF MEIVIBERStt]P -- 
DRUG TESTING PROGIL~kM -- 
DESIGNATION OF ATItLETIC S 
DEPARTMENT RESOURCE AND 
EDUCATION RELATED TO BANNED 
DRUGS AND NUTRITIONAL 
SUPPLEMENTS 

NCAA IVlEMBERSHIP -- ACTIVE OR 
CONFERENCE MEMBERSHIP -- 
CONDITIONS AND OBLIGATIONS OF 
MEMBERSHIP -- USE OF A 
STUDENT-ATHLETE’S NAME OR 
LIKENESS -- CONTRACTS AND 
COMMERCIAL AGREEMENTS -- 
WRITTEN POLICIES 

LEGISLATIVE PROCESS -- 
AMENDMENT PROCESS - 
MEIVfBERSHIP OVERRIDE OF 
LEGISLATIVE C}LANGES -- 
LEGISLATIVE COUNCIL OR BOARD 
OF DIRECTORS REVIEW -- 
OVERRIDE VOTIN G 

PERSONNEL -- DEFINITIONS AND 
APPLICATIONS -- GRADUATE 
ASSISTANT COACH -- BOWL 
SUBDIVISION FOOTBALL AND 
WOMEN’S ROWING -- INCIDENTAL 
EXPENSES AT NCAA 
CI5*~MPIONSHIPS AND LICENSED 
BOWL GAMES 

PERSONNEL -- COMPENSATION 
AND REMUNERATION -- INCOME IN 
ADDITION TO INSTITUTIONAL 
SALARY -- CONSULTANT FOR OR 
ENDORSEMEN T OF 
NONINSTITUTIONAL ATHLETICS 
EVENTS INVOLVING PROSPECTIVE 
STUDENT-ATI tLETES 

PERSONNEL -- COMPENSATION 
AND REMUNEIL~TION -- INCOME IN 
ADDITION TO INSTITUTIONAL 
SALARY -- CONSULTANT FOR OR 
ENDORSEMENT OF 
NONINSTITUTIONAL ATI tLETIC S 
EVENTS INVOLVING PROSPECTIVE 
STUDENT-ATHLETES -- 
ENDORSEMENT OF ~I~AM, COACtt 
OR FACILITY 

PERSONNEL -- LIMITATIONS ON 
THE NUMBER AND DUTIES OF 
COACtIES -- NONCOACtIING STAFF 
WITH SPORT-SPECIFIC 
RESPONSIBILITIES -- BAS~TBALL - 
- LIMIT OF TWO 

PERSONNEL -- LIMITATIONS ON THE 
NUMBER AND DUTIES OF COACHES -- 
NONCOACHING STAFF WITH SPORT- 
SPECIFIC RESPONSIBILITIES -- 

BC, CU, MD, 
UM, NCS, 
UVA, WF 

BC, FSU, GT, 
MD, UM, UNC, 
NCS, UVA, VT, 

WF 

l0 

BC, CU, DU, 
FSU, GT, MD, 
UM, UNC, VT, 

WF 

10 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 

12 

BC, CU, FSU, 
GT, MD, UM, 

UNC, NCS, 
UVA, VT, WF 

11 

BC, CU, FSU, 
MD, UM, UNC, 
NCS, UVA, VT, 

WF 

10 

BC, CU, MD 

3 

CU, FSU, WF 

DU, FSU, GT, 

UNC, VT 

5 

CU, DU 

2 

NCS, UVA 

2 

0 

DU 

1 

DU, GT 

2 

DU, FSU, GT, 
UM, UNC, 

NCS, UVA, VT, 
WF 

9 

BC, DU, GT, 
MD, UM, UNC, 
NCS, UVA, VT 

August 1~ 2011 

August 1,2011 

August 1, 2011 

August 1, 2011 

NiA 

Immediate 

NiA 

N/A 
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BASKETBALL-- LIMIT OF ONE 

(Page 34) 

OPPOSE 

2010-18-B 
(Page 35) 

SUPPORT 

S~JPPORT 

~Page 43) 

S [JPPORT 

2010-22 
(Page 45) 

SUPPORT 

PERSONNEL -- LIMITATIONS ON 
THE NUMBER AND DUTIES OF 
COACHES -- NONCOACHING STAFF 
MEMBERS -- BASKETBALL -- LIMIT 
OF TWO 

PERSONNEL -- LIMITATIONS ON 
THE NUMBER OF COACHES -- 
FOOTBALL BOWL SUBDIVISION -- 
FOUR GRADUATE ASSISTANT 
COACHES 

PERSONNEL -- LIMITATIONS ON 
TttE NUblBER AND DUTIES OF 
COACHES -- NONCOACHING STAFF 
WITH SPORT-SPECIFIC 
RESPONSIBILITIES --BOWL 
SUBDIVISION FOOTBALL -- LIMIT 
OF SIX 

PERSONNEL -- LIMITATIONS ON 
THE NUMBER AND DUTIES OF 
COACHES -- NONCOACHING STAFF 
WITH SPORT-SPECIFIC 
RESPONSIBILITIES --BOWL 
SUBDIVISION FOOTBALL -- LIMIT 
OF FIVE 

3 

BC, CU, GT, 
MD, UM, VT 

6 

BC, FSU, GT, 
UNC, NCS 

5 

MD, VT 

BC, CU, FSU, 

GT, MD, UVA, 

VT, WF 

PERSONNEL -- LIMITATIONS ON 
THE NUMBER AND DUTIES OF 
COACHES -- BOWL SUBDIVISION 
FOOTBALL -- NONCOACHING 
STAFF IVIEMBERS -- LIMIT OF SIX 

MD, UM, UNC, 
VT, WF 

PERSONNEL -- LIMITATION ON THE 
NUMBER AND DUTIES OF COACILES 
-- FOOTBALL BOWL SUBDIVISION -- 
WEIGHT OR STRENGTH COACH -- 
LIMIT OF FIVE 

BC, CU, DU, 

GT, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

PERSONNEL -- LIMITATIONS ON 
NLrMBER OF OFF-CAMPUS 
RECRUITERS AT ANY ONE TIME -- 
EXCEPTION -- SPORTS OTItER TITAN 
BASKETBALL -- JUNE, JULY AND 
AUGUST 

BC, CU, DU, 

FSU, GT, MD, 

UM, UNC, 

NCS, UVA, VT, 
WF 

12 

PERSONNEL -- LIMITATIONS ON 
NI~qBER OF OFF-CAMPUS 

RECRUITERS AT ANY ONE TIIVlE -- 
EXCEPTION -- BASEBALL -- JUNE, 
3UI,Y AND AUGUST 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

AMATEURISM -- INVOL\~MENT 
WITH PROFESSIONAL TEAMS -- 
PROFESSIONAL BASKETBALL 
DRAFT -- FOUR-YEAR COLLEGE 
STUDEN T-ATIILETE -- IVIEN’S 
BASKETBALL 

AMATEURISM AND AWARDS, 
BENEFITS AND EXPENSES -- USE OF 

AGENTS -- BENEFITS, GIFTS ~MND 
SERVICES -- CAREER COUNSELING 

BC, CU, FSU, 

GT, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

DU, FSU, NCS, UNC 
UVA, WF 

5 

CU, DU, MD, 
UM, UVA, \q’, 

WF 

7 

BC, CU, DU, 
FSU, GT, UM, 

UNC, NCS, 
UVA, WF 

l0 

DU, UM, UNC, 
NCS 

4 

BC, CU, DU, 

FSU, GT, NCS 

6 

FSU 

0 

DU 

1 

CU, UVA 

UVA 

August 1, 2012 

August 1~ 2012 

N/A 

N/A 

August 1,2012 

August l, 2012 

Immediate 

N/A 

August 1, 2011 

2~i71~ i ~iJb..:;i! 5 BC, DU, FSU, 
GT, MD, UM, Ilrmtediate i: i?::i@¢ :i7) 

UNC, NCS, VT. 

Updated 1/19/11 
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i!!i~= iil i iii:qi!<iil), iii;==:; T AND INTERNSHIP/JOB PLACEIVlENT WF 
SERVICES 10 

AMA’I~URISM -- PROMOTIONAL 
ACTIVITIES -- USE OF A STUDENT- 

20 ii 0..Z? 5 ATHLETE’S NAME OR LIKENESS 

RECRUITING -- CONTACTS AND BC, CU, DU, 
2010~27 TELEPHONE CALI.S -- TIME PERIOD FSU, GT, MD, 

(Page 61) FOR OFF-CAIVIPUS CONTACTS AND UM, UNC, 
TELEPHONE CALLS                NCS, UVA, VT 

SUPPORT 

2010-28 
(Page 62) 

OPPOSE 

2010-29 
(Page 64) 

SUPPORT 

SUPPORT 

20]0-32 
(Page 77) 

SUPPORT 

2010-33 

SPLIT 

20]0-34 
(Page 79) 

RECRUITING -- CONTACTS AND 
EVALUATIONS -- tIEAD COACtt 
RESTRICTIONS -- BOWL 
SUBDIVISION FOOTBALL - 
ELIMINATION OF RESTRICTIONS 
ON ASSISTANT COACH PUBLICLY 
DESIGNATED AS NEXT HEAD 
COACH 

RECRUITING -- CONTACTS AND 
EVALUATIONS -- HEAD COACH 
RESTRICTIONS -- ASSISTANT 
COACH PUBLICLY DESIGNATED AS 
NEXT HEAD COACH -- BOWL 
SUBDIVISION FOOTBALL -- 
APPLICATION TO PRIOR 
DESIGNATIONS 

RECRUITING -- TELEPHONE CALLS - 
- TIME PERIOD FOR TELEPttONE 
CALLS -- SPORTS OTHER THAN 
FOOTBALL 

PERSONNEL AND RECRUITING -- 
RECRUITING COORDINATION 
FITNCTIONS -- CONTACTS, 
TELEPHONE CALLS AND 
RECRUITING MATERIALS -- 
EXCEPTIONS -- COMMUNICATION 
AFTER COMMITMENT 

RECRUITING -- TELEPHONE CALLS 
AND ELECTRONIC TRANSMISSIONS 
-- AFTER WRITTEN COMMITMENT 
OR RECEIPT OF FINANCD\L 
DEPOSIT -- ON OR AFTER SECOND 
WEDNESDAY OF NOVEMBER 

RECRUITING -- CONTACTS AND 
EVALUATIONS -- RECRUITING 
OPPORTUNITIES -- WOMEN’S 
BASKETBALL -- SEVEN 
OPPORTUNITIES 

11 

MD 

BC, FSU, GT, 

MD, NCS, 

UVA, VT, WF 

8 

GT, WF 

CU, FSU, GT, 
UM, NCS, 

UVA, VT, WF 

CU, DU, FSU, 
GT, UM, UNC, 
NCS, VT, WF 

BC, CU, DU, 
GT, UM, 

2 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 

12 

WF 

BC, CU, DU, 
FSU, GT, UM, 

UNC, NCS, 
UVA, VT, WF 

11 

CU, DU, UM, 

UNC 

4 

BC, CU, DU, 
FSU, MD, UM, 

UNC, UVA, VT 

9 

BC, DU, MD, 
UNC 

4 

BC, MD, UVA 

3 

FSU, MD, 
UNC, NCS, 

Augustl, 2011 

Inm~ediate 

N/A 

NCS 

N/A 

August 1, 2011 

August 1, 2011 

N/A 

August 1,2011 

6 

B C, GT, UM, 
UNC 

UVA, WF 

6 

CU, DU, FSU, 
MD, NCS, 

RECRUITING -- CONTACTS AND 
EVALUATIONS -- MEN’S N/A 

Updated 1/19/11 
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BASKETBALL EVALUATIONS -- UVA, VT, WF 

4 8 
OPPOSE 

2010-35 

(Page 82) 

S~PPORT 

2010-38-A 

(Page 87) 

SUPPORT 

2010 - 3 
(Page 

S~PPORT 

2010-40 
(Page 93) 

OPPOSE 

2010-41 ~A 
(Page 94) 

OPPOSE 

2010-41-B 
(Page 95) 

OPPOSE 

2010-42 
(Page 96) 

OPPOSE 

(Paoe 98~ 

S [7PPORT 

CERTIFIED NONSCHOLA STIC 
EVENTS DURING APRIL CONTACT 
PERIOD 

RECRUITING -- BASKETBALL 
EVAIMATIONS -- WOIVFEN’S 
BASKETBALL -- NONSCItOLASTIC 
EVALUATIONS DURING ACADEMIC 
YEAR -- NATIONAL STANDARDIZED 
TESTING WEEKENDS 

RECRUITING - RECRUITING 
MA~I~RIALS - ATtILETIC S 
PUBLICATIONS - NO MF, DIA 
GUIDES TO PROSPECTIVE 
STUDENT-ATHLETES VIA DIGITAL 
STORAGE DEVICE OR E-MAIL 

RECRUITING -- RECRUITING 
MATERIALS -- ATHLETICS 
PUBLICATIONS -- MEDIA GUIDES 
TO PROSPECTIVE STUDENT- 
ATItLETES VIA E-MAIL 

RECRUITING -- RECRUITING 
IVD~TERIALS -- MEDIA GUIDES ~M’qD 

VIDEOiAIH)IO MATERIALS -- 
METttODS OF DELIVERY TO 
PROSPECTIVE STUDENT-ATHLETES 

RECRUITING -- OFFICIAL (PAID) 
VISIT -- LIMITATIONS ON OFFICIAL 
VISITS -- NO VISIT AF~I~R 
NATIONAL LETTER OF INTENT OR 
OTtIER WRITTEN COMMITMENT 

RECRUITING - UNOFFICIAL 
(NONPAID) VISIT - 
ENTERTAINMF, NTiTICKETS - 
GENERAL ~STRICTIONS - 
NONTRADITIONAL FAMILY 

RECRUITING - UNOFFICIAL 
(NONPAID) VISIT - 
ENTERTAINMENT/TICKETS - 
GENERAL RESTRICTIONS - FIVE 
COMPLIMENTARY ADMISSIONS 

RECRUITING - LETTER-OF-INTENT 
PROGRAMS, FINANCIAL AID 
AGREEMENTS - REQUIREMENTS 
FOR VERBAL OFFER OF 
ATtILETICALLY RELATED 
FIN~MNCIAL AID 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

RECRUITING - ~IRYOUTS - 
PROHIBITED ACTIVITIES - 
COMPETITION AGAINST 
PROSPEC’IIVE STUDENT-ATtILETES 
- BOWL SUBDIVISION FOOTBALL - 
SERVICE ACADEMY EXCEPTION 

RECRUITING - TRYOUTS - TRYOUT 
EVENTS - PROHIBITION ON 

BC, CU, GT, 

UM, UNC, 

UVA, VT, WF 

BC, CU, DU, 
FSU, GT, MD, 

UNC, NCS, VT. 
WF 
10 

DU, FSU, GT, 
MD, NCS 

5 

GT, WF 

2 

DU, MD 

2 

DU, GT, MD, 

UM, NCS 

BC, CU, DU, 
GT, MD, NCS, 

VT 

0 

DU, FSU, MD, 
NCS 

7 

BC, CU, DU, 

4 

UM, UVA 

2 

BC, CU, UM, 
UNC, UVA, 

VT, WF 

BC, CU, DU, 
FSU, MD, UM, 

UNC, NCS, 
UVA, VT 

lO 

BC, CU, FSU, 
GT, UM, UNC, 
NCS, UVA, VT, 

WF 
10 

BC, CU, FSU, 
UNC, UVA, 

VT, WF 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

FSU, UNC, 
UVA, WF 

4 

GT 

UM 

August 1~ 2011 

N/A 

August 1,2011; 
media guides 

produced for the 
2011-12 academic 

year a~d after. 

August 1, 2011; 
media guides 

produced for the 
2011-12 academic 

year and after. 

N/A 

August 1,2011 

N/A 

NiA 

August 1, 2011 

2010-44 N/A 

Updated 1/19/11 
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(Page 100) HOSTING, SPONSORING OR FSU, MD, UM, 

SUPPORT 

2010~46 

(Page 109) 

SUPPORT 

SUPPORT 

2010-49 

(Page 1 

OPPOSE 

C ONDUC TIN(} NONINS TI TUTI ONAL 
INSTRUCTIONAL EVENTS - 
FOOTBALL 

RECRUITING AND PLAYING AND 
PRACTICE SEASONS - TRYOUT 
EXCEPTIONS AND OUT OF SEASON 
RESTRICTIONS - RECOGNIZED 
TRAINING AND DEVELOPMENT 
PROGRAMS 

RECRUITING - ~INYOUTS - TRYOUT 
EXCEPTIONS - HIGH SCHOOL, 
PREPARATORY-SCttOOL AND TWO- 
YEAR COLLEGE CONTESTS - 
CONDUCTED BY INSTITUTION OR 
SPON SORED WITH AN OUTSIDE 
ORGANIZATION 

RECRUITING - USE OF RECRUITING 
FUNDS - RECRUITING OR 
SCOUTING SERVICES - VIDEO 
EXCHANGE SERVICES 

RECRUITING - USE OF RECRUITING 
FLrNDS - RECRUITING OR 
SCOUTING SERVICES - LIST OF 
PERIVIISSIBLE RECRUITING 
SERVICES - MEN’S BASKETBALL 

UNC, NCS, 
UVA, VT, WF 

11 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT 

11 

BC, CU, DU, 

FSU, GT, MD, 

UM, UNC, 

NCS, UVA, VT 

11 

BC, DU, FSU, 

GT, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

o 

WF 

1 

WF 

1 

CU 

Immediate 

Inm~ediate 

Immediate 

August 1, 2011 

1 

RECRUITING - RECRUITING BC, DU, GT, CU, FSU, MD, 
CALENDARS - MEN’ S BASKETBALL WF UM, UNC, 

N/A - APRIL CONTACT PERIOD NCS, UVA, VT 

8 4 

CU, DU, FSU, 
MD, NCS, UVA 

BC, GT, UM, 
UNC, VT, WF 

6 

CU, FSU, MD, 
UNC, NCS 

5 

0 

BC 

BC, DU, GT, 
UM, UVA, VT, 

WF 

CU, DU, FSU, 
GT, MD, UM, 
UNC, NCS, 

UVA, VT, WF 

ELIGIBILITY - GENERAL 
ELIGIBILITY REQUIREMENTS - 
FULL-TIME ENROLLMENT - 
REQUIREMENT FOR COMPETITION 
- NONTRADITIONAL COURSES 

ELIGIBILITY - GENERAL 

ELIGIBILITY REQUIREMENTS - 
FULL-TIIVlE ENROLLMENT - 
REQUIREIVlENT FOR COMPETITION 
- NONTRADITIONAL COURSES - UP 
TO 50 PERCENT OF MINIMUM 
REQLrIREMENT 

ELIGIBILITY - GRADUATE 
STUDENTiPO STBAC C ALAUREATE 
PARTICIPATION - ONE-TIME 
TRANSFER EXCEPTION - FINAL 
YEAR OF ELIGIBILITY - 
NONRENEWAL OF ATHLETICS AID 
AT PREVIOUS INSTITUTION - 
BASEBALL, BASKETBALL, 
FOOTBALL AND IVlEN~S ICE 
HOCKEY 

ELIGIBILITY - SEASONS OF 
COMPETITION: FIVE YEAR RULE - 

August l, 2011 

11 

BC, CU, DU, 

August l, 2011 

August 1, 2011 

August 1. 2011 ; 
student-athletes 
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(Page ~ 2 ~) DELAYED ENROLLMENT - FSU, GT, MD, 

S [JPPORT 

2010-54 
(Page 123) 

OPPOSE 

2010~55 
(Page 1~’ % 

SUPPORT 

2O ~ O-5(; 

S~tJPPOI[T 

2010 - 5 ? 

S [JPPORT 

2010-58-A 
(Page 

SUPPORT 

2010-58-B 
(Page 137) 

SPLIT 

2010-5%A 
(Page 147) 

OPPOSE 

SEASONS OF COMPETITION - 
SPORTS OTttER TITAN MEN’S ICE 
HOCKEY AND SKIING - EXCEPTION 
- NATIONAL/INTERNATIONAL 
COIVlPETITION 

EIffGIBILITY - SEASONS OF 
COMPETITION - FIVE-YEAR RULE - 
HARDSHIP WAIVER - FIRST tL, kLF 
OF PLAYING SEASON 
CALCULATION - TENNIS 

ELIGIBILITY - INITIAL ELIGIBILITY 
- COMMON PROVISIONS - DIVISION 
I AND DIVISION II 

ELIGIBILITY - FRESHMAN 
ACADEIVlIC REQUIREMENTS - 
CORE-CURRICULUM TIME 
LIIVfITATION - LEAVING 
EXAMINATION S 

UM, UNC, 
NCS, UVA, VT, 

WF 

ELIGIBILITY - FRESHMAN AND 
TRAN SFER ACADEMIC 
REQUIREMENTS - PARTICIPATION 
PRIOR TO CERTIFICATION - 
RECRUITED STUDENT-ATHLETE- 
21-DAY PERIOD 

ELIGIBILITY, FINANCIAL AID AND 
PLAYING AND PRACTICE SEASONS 
- SUMMER ACADEMIC 
PREPARATION AND COLLEGE 
ACCLIMATIZATION - MEN’ S 
BASKETBALL 

ELIGIBILITY, FINANCIAL AID AND 
PLAYING AND PRACTICE SEASONS 
SUMMER ACADEMIC PREPARATION 
AND COLLEGE ACCLIMATIZATION 
MEN’S BASKETBALL SIX HOURS 
REQUIREMENT FOR INCOMING 
STUDENT-ATHLETES 

ELIGIBILITY, FINANCIAL MD AND 
PLAYING AND PRACTICE SEASONS 
- SUI~VIER ACADEMIC 
PREPARATION AND COLLEGE 
ACCLIMATIZATION - MEN~ S 
BASKETBALL - NATIONAL 
SERVICE ACADEIVIY EXCEPTION 

ELIGIBILITY PROGfLESS-TOWARD- 
DEGREE REQUIREMENT S 
ELIGIBILITY FOR COMPETITION 
FULFILLMENT OF CREDIT HOUR 
REQUIREMENTS FALL TERM 
ACADEMIC REQUIREMENTS FOR 
FUTURE COMPETITION POTENTIAL 
I’O REGAIN ELIGIBILITY FOR TWO 
CONTESTS FOOTBALL 

ELIGIBILITY PROGRESS-TOWARD- 

12 

CU, DU, UM, 

UNC, NCS 

BC, CU, DU, 

FSU, GT, MD, 

UM, UNC, 

NCS, UVA, VT 

11 

CU, DU, FSU, 

GT, MD, UM, 

UNC, NCS, 

UVA, VT 

l0 

BC, DU, FSU, 
GT, UM, UNC, 
NCS, UVA, VT, 

WF 
10 

BC, CU, DU, 

FSU, GT, UNC, 
WF 

7 

BC, GT, UM, 
UVA, VT, WF 

6 

BC, CU, FSU, 

UNC, WF 

5 

MD, VT 

who initially 

o 

BC, FSU, GT, 
MD, UVA, VT, 

WF 
7 

WF 

1 

BC, WF 

2 

CU, MD 

2 

MD, UM, NCS, 
UVA, VT 

5 

CU, DU, FSU, 
MD, UNC, NCS 

6 

DU, MD, UM, 
NCS, UVA, VT 

BC, CU, DU, 
FSU, GT, UM, 

GT 

UNC, NCS, 
UVA, WF 

enroll full time m 
a collegiate 

institution on or 
after August 1, 

2011. 

2 10 

FSU, UNC, VT BC, CU, DU, 

NiA 

Inm~ediate 

August 1,2012; 
SAs who initially 

enroll FT in a 
collegiate 

institution on or 
after August 1, 

2012. 

Augu~ 1,2011 

NiA 

N/A 

Augustl,2011; 
effective 

begim~ing with 
flae summer2012. 

N/A 

20 ] 0-59-B NiA 
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(Page i~ 49) DEGREE REQUIREMENTS 

OPPOSE 

2010~6I 

(Page 157) 

S~JPPORT 

S{TPPORT 

S [JPPORT 

2010~(;4 
(Page 

S{TPPORT 

ELIGIBILITY FOR COMPETITION 
FULFILLMENT OF CREDIT HOUR 

REQUIREMENTS FALL TERM 

ACADEMIC REQUIREMENTS FOR 
FUTURE COMPETITION POTENTIAL 
TO REGAIN FULL ELIGIBILITY 

FOOTBALL 

ELIGIBILITY PROGRESS-TOWARD- 

DEGREE REQUIREMENTS 

ELIGIBILITY FOR COMPETITION 

FULFILLMENT OF CREDIT HOUR 

REQUIREMENTS FALL TERM 

ACADEMIC REQUIREMENTS FOR 
FUTURE COMPETITION ONE-TIME 

EXCEPTION TO REGAIN FULL 
ELIGIBILITY FOOTBALL 

ELIGIBILITY PROGRESS-TOWARD- 

DEGREE REQUIREMENT S 
REGULATIONS FOR 
ADMINISTI~XTION OF PROGRESS 

TOWARD DEGREE 
NONTILi~DITIONAL COURSES 

FINANCL~L AID -- GENERAL 
PRINCIPLES -- ELIGIBILITY OF 

STUDENT-ATtILETES FOR 

INSTITUTIONAL FINANCIAL AID -- 

EXCEPTION -- PART TIME 
ENROLLMENT AFTER EXI~XUSTED 

ELIGIBILITY 

FINANCIAL AID -- DEFINITIONS 

AND APPLICATIONS -- EXEMPTED 

INSTITUTIONAL FINANCIAL AID -- 

FEDERAL NEEI)-BASED FINANCIAL 

AID 

GT, MD, UM, 
NCS, UVA, WF 

3 9 

BC, CU, DU, 

FSU, UM, 

UVA, VT, WF 

BC, CU, FSU, 
GT, MD, NCS, 

UVA 

CU, DU, FSU, 
GT, MD, UM, 
UNC, NCS, 

UVA, VT, WF 

FINANCIAL AID -- DEFINITIONS 
AND APPLICATIONS -- EXEMPTED 
INSTITUTIONAL FINANCIAL AID -- 
STATE NEED-BASED FINANCIAL 
AID 

11 

FIN~MNCIAL AID -- DEFINITIONS 
AND APPLICATIONS -- EXEMPTEI) 
INSTITUTIONAL FINANCIAL AID -- 
STATE MERIT-BASED FIN~MNCIAL 
AID 

FINANCIAL AID -- DEFINITIONS 
AND APPLICATIONS -- RECRUITED 
STUDENT-ATHLETE 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

GT, MD, UNC, 
NCS 

4 

DU, UM, UNC, 
VT, WF 

5 

BC 

0 

August 1, 2011 

August 1,2011 

August 1, 2011 

August l, 2011 

Augustl, 2011 

August 1, 2011 

Augustl,2011 

0 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 0 

2010-66 FINANCIAL AID AND AWARDS, MD, WF BC, CU, DU, 

(Page 168) BENEFITS AND EXPENSES -- FSU, GT, UM, 
N/A TRAINING-TABLE MEALS -- ONE UNC, NCS, 

OPPOSE MEAL PER DAY -- STUDENT- UVA, VT 
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2 10 

SUPPORT 

2010-68 
(Page 171) 

OPPOSE 

2010 -69 -A 
(Page 173) 

S UPPORT 

c : 

177) 

SUPPOWF 

20 ~ 0~70 

SUPPORT 

2010 
(Page 

SUPPORT 

20 ~ 
(Page 

S UPPORT 

2 010 
(Page 

SUPPORT 

ATHLETES NOT RECEIVING FULL 
BOARD 

FINANCIAL AID -- GOVERNMENT 
GRANTS -- EXEIVIPTED 
GOVERNMENT GRANTS -- 
EXEMPTED INSTITUTIONAL 
FINANCIAL AID -- POST-9/11 G.I. 
BILL 

FINANCIAL AID -- ELEIVlENTS OF 
FINANCIAL AID -- FINANCIAL AID 
FROM OUTSIDE SOURCES -- 
UNRELATED TO ATtlLETICS 
ABILITY -- ESTABLISHED FAIVfILY 
FRIEND 

FINANCIAL AID -- FINANCIAL AID 
FROM OUTSIDE SOURCES -- 
FINANCIAL AID FROM AN 
ESTABLISHED AND CONTINUING 
PROGRAM 

FIN/~NCIAL AID -- FINANCIAL AID 
FROM OUTSIDE SOURCES -- 
FINANCIAL AID FROM AN 
ESTABLISHED AND CONTINUING 
PROGRAM -- NO DOCUMENTATION 
TO CONFERENCE REQUIRED 

FINANCIAL AID -- SUMMER 
FINANCIAL AID -- ENROLLED 
STUDENT-ATHLETES -- EXCEPTION 
FOR FIRST-TIME RECIPIENT IN THE 
NEXT ACADEMIC YEAR 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

FINANCIAL AID -- TERMS AND 
CONDITIONS -- PERIOD OF 
INSTITUTIONAL AWARD -- ONE- 
YEAR PERIOD -- EXCEPTIONS -- 
GRADUATED DURING PREVIOUS 
ACADEMIC YEAR AND WILL 
EXI~\UST ELIGIBILITY DURING 
THE FOLLOWING FALL TERM 

FINANCIAL AID -- TERMS AND 
CONDITIONS OF AWARDING 
INSTITUTIONAL FINANCIAL AID -- 
REDUCTION OR CANCELLATION 
PERMITTED -- RELEASE OF 
OBLIGATION TO PROVIDE 
ATHLETICALLY RELATED 
FINASICIAL AID 

FINANCIAL AID -- COUNTERS AND 
EQUIVALENCY COMPUTATIONS -- 
REQUIRED GRADE-POINT AVERAGE 
TO QUALIFY FOR EXEMPTIONS OF 
COIYNTER STATUS AND 
COUNTABLE INSTITUTIONAL AID -- 
REDUCTION FROM 3.300 TO 3.000 

FINASICIAL AID -- MAXIMUM 
INSTITUTIONAL GRANT-IN-AID 
LIMITATIONS BY SPORT -- 
EXECUTED FIN/~NCIAL AID 

GT 

BC, DU, FSU, 

GT, MD, UM, 

UNC, NCS, VT, 
WF 

10 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

BC, CU, DU, 

FSU, GT, MD, 

UM, UNC, 

NCS, VT, WF 

11 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 

12 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 

12 

CU, DU, FSU, 
GT, MD, UM, 
UNC, NCS, 

UVA, VT, WF 

11 

UM, WF 

BC, CU, DU, 

FSU, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

CU, UVA 

2 

0 

UVA 

BC 

August l, 2011 

N/A 

NiA 

August 1~ 2011 

Immediate 

August 1, 2011 

August 1, 2011 

August 1, 2011 

2010-74 BC, CU, DU, 

(Page 188) FSU, GT, MD, N/A 
UNC, NCS, 
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OPPOSE AWARDS AND WRITTEN OFFERS UVA, VT 
EXCEEDING MAXIMUM 
ALLOWABLE AWARDS -- 
BASEBALL                                 2               10 

cu 
2O 1 O-75 

(page 1 g9) 

S UPPORT 

2010-7(; 
&age 191) 

OPPOSE 

SUPPORT 

@age 196) 

SUPPORT 

SUPPORT 

FINANCIAL AID -- MAXIMUM 
INSTITUTIONAL GRANT-IN-AID 
LIMITATIONS BY SPORT -- 
EQUIVALENCY COMPUTATIONS -- 
CALCULATION OF BOOKS 

BC, DU, FSU, 

GT, MD, NCS, 

UVA, VT, WF 

UM, UNC 

Augustl, 2012 

9 1 2 

FINANCIAL AID -- MAXIMUM BC, CU, WF DU, FSU, GT, 
INSTITUTIONAL GRANT-IN-AID MD, UM, UNC, 

N/A LIMITATIONS BY SPORT -- NCS, UVA, VT 
WOMEN’S BASKETBALL 

3 9 

MD, WF BC, CU, DU, 
FSU, GT, UM, 

UNC, NCS, 
UVA, VT 

10 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, VT, WF 

11 

2 

UVA 

0 

FINANCIAL AID -- MAXIIVIUM 
INSTITUTIONAL GRANT-IN-AID 
LIMITATIONS -- FOOTBALL 
LIMITATIONS -- INITIAL COUNTERS 
-- MIDYEAR REPLACEMENT -- 
OPTION TO COUNT INITIAL YEAR 
OF AWARD 

AWAPJ)S, BENEFITS AND 
EXPENSES -- PERSMSSIBLE 
EXPENSES FOR ST[YDENT- 
ATILLETE’S FRIENDS AND 
RELATIVES -- COMPLIMENTARY 
ADMISSIONS TO INSTITUTIONAL 
AWARDS BANQUETS -- ONE-TIME 
EXCEPTION -- PARENTS/LEGAL 
GUARDIANS 

AWARDS, BENEFITS AND 
EXPENSES -- EXPENSES PROVIDED 
BY THE INSTITUTION FOR 
PRACTICE -- SWIMIVIING AND 
DIVING -- EXCEPTION FOR 
PLATFORM DIVING 

BC, UM, WF CU, DU, FSU, 

GT, MD, UNC, 

NCS, UVA, VT 

Immediate 

August 1, 2011 

Immediate 

2010-S%A CU, FSU, UNC, 
(~a~e 19g) NCS, VT 

BC, DU, GT, 

SECTION A 
MD, UM, UVA, 

WF 
August 1,2011 

7 5 

GT BC, CU, DU, 

FSU, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

SECTION B August 1, 2011 

SUPPOI~T 

2010-82-B 

(Page 201) 

AWARDS, BENEFITS AND BC, DU, GT, CU, FSU, UM, 
EXPENSES - EXPENSES FOR MD, NCS, VT, UNC, UVA NiA 
PRACTICE AND COMPETITION - WF 
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SUPPORT    TI~\VEL TO NCAA 

S UPPORT 

2010-85 

SUPPORT 

2010-88 

,. 

SUPPORT 

2010-90 
(Page 223) 

SUPPORT 

SUPPORT 

CHAMPIONSHIPS, NGB 
CtLAMPIONSItIPS IN EMERGING 
SPORTS AND POSTSEASON BOWL 
GAIVIES DURING VACATION PERIOD 
- EXCEPTIONS 

AWARDS, BENEFITS AND 
EXPENSES - PARTICIPATION 
AWARDS - MAXIMUM VALUE OF 
AWARD - INCREASE TO MAXIMUM 
VALUES 

PLAYING AND PRACTICE SEASONS 
AND RECRUITING - VOLUNTARY 
WORKOUTS - STRENGTH AND 
CONDITIONING COACH FIRST 
AID/CPR CERTIFICATION AND 
AUTHORITY OF SPORTS MEDICINE 
STAFF - SPORTS OTHER THAN 
FOOTBALL 

PLAYING AND PRACTICE SEASONS 
- GENERAL PLAYING SEASON 
REGULATIONS - NO MISSED CLASS 
TIME IN CONJUNCTION WITH 
NONCHAMPIONSHIP SEGMENT 
COMPETITION - BASEBALL, CROSS 
COUNTRY, FIELD HOCKEY, 
LACROSSE, SOCCER AND 
VOLLEYBALL 

PLAYING AND PRACTICE SEASONS 
- NONCHAMPIONSHIP SEGMENT - 
TRAVEL RESTRICTIONS - CROSS 
COUNTRY, FIELD HOCKEY, 
SOCCER, SOFTBALL AND 
VOLLEYBALL - ttAWAII OR 
ALASKA EXCEPTION - ONCE IN 
FOUR YEARS 

PLAYING AND PRACTICE SEASONS 
- NONCHAMPIONSHIP SEGMENT - 
CROSS COUNTRY, FIELD HOCKEY, 
WOMEN’S LACROSSE, SOCCER, 
SOFTBALL AND VOLLEYBALL - 
TWO DATES OF COMPETITION - 
ONE AWAY-FROM HOME DATE 

PLAYING AND PRACTICE SEASONS 
- BASKETBALL - LOCATI()N OF 
QU,~LIFYING REGULAR-SEASON 
MErLTIPLE-TEAM EVEN T - TI tE 
BAI~’~MAS 

PLAYING AND PRACTICE SEASONS 

- WOMEN" S BOWLING - 

PRESEASON PRACTICE AND FIRST 

DATE OF COMPETITION - OCTOBER 

1 

PLAYING AND PRACTICE SEASONS 
- WOMEN’ S BOWLING - NUMBER 
OF DATES OF COMPETITION 

BC, CU, DU, 
FSU, GT, UM, 
UNC, NCS, VT 

9 

CU, DU, GT, 
MD, UM, UNC, 
NCS, UVA, VT, 

WF 

10 

BC, CU, GT, 
MD, UM, UNC, 
NCS, UVA, VT, 

WF 

10 

CU, DU, FSU, 

UM, UNC, 

NCS, UVA, VT 

8 

MD, WF 

BC, CU, DU, 

FSU, GT, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

GT 

1 

GT 

5 

MD, UVA, WF 

3 

BC, FSU 

2 

DU, FSU 

2 

BC, GT, MD, 
WF 

4 

BC, CU, DU, 
FSU, GT, UM, 

UNC, NCS, 
UVA, VT 

10 

0 

BC, CU, DU, 
FSU, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

BC, CU, DU, 
FSU, MD, UM, 

UNC, NCS, 
UVA, VT, WF 

11 

August 1, 2011 

May 1, 2011 

August l, 2011 

August 1, 2011 

NiA 

August 1, 2011 

August 1, 2011 

August 1, 2011 
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20104)3                             NCS 

(Page 226) 

S ~.JPPORT 

2O ~ O@5 
(Page 229) 

OPPOSE 

PLAYING AND PRACTICE SEASONS 
- RIFLE - DATES OF COIVIPETITION 
- MULTIPLE-DAY CONTESTS 

PLAYING AND PRACTICE SEASONS 
- MEN’S SOCCER - FIRST CONTEST 
OR DATE OF COMPETITION - 12- 
WEEK SEASON 

PLAYING AND PRACTICE SEASONS 
- FIRST CONTEST OR DATE OF 
COMPETITION - CROSS COUN’I~Y 
AND SOCCER - 10-WEEK CROSS 
COUNTRY SEASON AND 11-WEEK 
SOCCER SEASON 

PLAYING AND PRACTICE SEASONS 
- WOIVlEN’S VOLLEYBALL - 
PRESEASON PRACTICE - 21 UNITS 

BC, CU, DU, 
MD, UNC, 

NCS, UVA, VT, 
WF 

9 

GT 

1 

BC, MD, UVA, 
VT 

0 

0 

BC, CU, DU, 

FSU, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

BC, CU, DU, 

FSU, GT, MD, 

UM, UNC, 

UVA, VT, WF 

11 

FSU, GT, UM 

August 1, 2011 

August 1, 2011 

N/A 

2010-96 CU, DU, FSU, 
(Page 231) GT, UM, UNC, 

NiA 
NCS, WF 

OPPOSE 4 8 

20~0~97 DU, MD, NCS, UNC BC, CU, FSU, 

(Page 232) UVA, VT GT, UM, WF 
August 1, 2011 

S [~PPORT 1 6 5 

DU, MD, UNC, 

NCS, UVA, VT 2010~98 
(Page 

2010-99 
(Page 235) 

PLAY1NG AND PRACTICE SEASONS 
AND ELIGIBILITY WRESTLING 
FIRST DATE OF PRACTICE AND 
COMPETITION NO OUTSIDE 
COMPETITION BEFORE NOVEMBER 1 

PLAYING AND PRACTICE SEASONS 
- WRESTLING - NLrMBER OF DATES 
OF COIVIPETITION - ANNUAL 
EXEMPTIONS - NATIONAL 
WRESTLING COACHES 
ASSOCIATION NATIONAL DUALS 

PLAYING AND PRACTICE SEASONS 
- FOREIGN TOURS AND 
C OIVlPETITION - NO 
INSTITUTIONAL OR CONFERENCE 
FOREIGN TOURS 

DIVISION MEMBERSHIP - 
ELIMINATION OF PROVISIONAL 
AND IVKJLTIDIVISIONAL 
MEMBERSHIP - RECLASSIFICATION 
PROCESS AND MUI~TI-SPORT 
CONFERENCE REQUIREMENTS 

BC, DU, FSU, 
GT, MD, UNC, 

NCS 
7 

0 

OPPOSE 

2010~ O0 
(page 262) 

BC, CU, FSU, 
GT, UM, WF 

S~ppoR°l" 

CU, UM, UVA, 
VT, WF 

August 1,2011 

NiA 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

August 1, 2011; 
applicable to 

institutions that 
begin the process 
during the 2011 - 
12 academic yeax 

or thereafter. 

2010-~0~ DIVISION MEMBERSHIP - DU, GT, MD, BC, CU, FSU, 

(Page 288) DEFINITIONS AND APPLICATIONS - UNC, NCS, UM, VT 
EMERGING SPORTS FOR WOMEN - UVA, VVF 

August 1~ 2011 

S~.ppoRoF REMOV~EL OF SQUASH 7 0 5 

FSU 

o 

DU, MD, UNC, 
UVA 

BC, CU, DU, 

GT, MD, UM, 

UNC, NCS, 

UVA, VT, WF 

11 

DIVISION MEMBERSHIP - 
ELIGIBILITY FOR NATIONAL 
COLLEGIATE CILMVIPIONSHIPS - 
ELIMINATION OF TWO-THIRDS 
IVIAJORITY ELIGIBILITY 
REQUIREMENT 

DIVISION MEIVIBERSHIP - DIVISION 

I MEMBERStIIP REQUIREMENTS - 
SPORTS SPONSORSHIP - MINIMUM 
CONTESTS FOR SPORTS 

2(i l(i- 102 
(page 293) 

S [JPPORT 1 

WF 

August 1, 2011 

2010-103 BC, CU, FSU, 
(Page 294) GT, UM, NCS, 

VT                                         August 1, 2011 

Sr~PPORT 
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SPONSORSHIP - SWIMMING AND 7 4 1 
DIVING 

DIVISION MEMBERSHIP -DIVISION DU, UNC, NCS, MD BC, CU, FSU, 
I MEMBERSHIP REQUIREMENTS - UVA, VT GT, UM, WF 
SCHEDULING REQUIREMENTS - August 1, 2011 

WRESTLING 
5 1 6 

FSU 

2010-104 

(?:~ge 295) 

SUPPORT 

2010-105 

(Page 297) 

S UPPORT 

2010~ ~ 07 

SUPPORT 

2010-109-A 
(Page 301) 

SUPPORT 

2010-109-B 
(Page 303) 

SUPPORT 

2010-1 

(Page 

SUPPORT 

DIVISION MEMBERSIIIP - DIVISION 
I IVlEMBERSHIP REQUIREMENTS - 
BASKETBALL SCHEDUI,ING - ONE- 
THIRD OF CONTESTS IN HOME 
ARENA - WOMEN" S BASKETBALL 

COMMITTEES - DIVISION I 
CABINETS AND COMMITTEES - 
MEN’S SOCCER COI~LMITTEE - NOT 
MORE THAN TWO MEMBERS FROM 
TItE SAME REGION 

EXECUTIVE REGULATIONS - 
ADMINISTRATION OF NCAA 
CHAMPIONSHIPS - SITES AND 
DATES - NONREVENUE 
CI~%IVIPIONSHIPS SITE 
ASSIGNMENT 

EXECUTIVE REGULATIONS -- 
ADMINISTRATION OF NCAA 
CIL, klVlPIONSHIPS -- RESTRICTED 
ADVERTISING AND SPONSORSHIP 
ACTIVITIES -- PROFESSIONAL 
SPORTS ORGANIZATIONS OR TEAM 

EXECUTIVE REGULATIONS -- 
ADMINISTRATION OF NCAA 
CIL, klVlPIONSHIPS -- RESTRICTED 
ADVERTISING AND SPONSORSHIP 
ACTIVITIES -- PROFESSIONAL 
SPORTS ORGANIZATIONS OR 
TEAMS -- FINANCIAL SPONSORSHIP 
OF NCAA OR CONFERENCE 
CIL, klVlPIONSHIPS 

PLAYING AND PIL, kCTICE SEASONS 
AND RECRUITING -- MANDATORY 
IVlEDICAL EXAMINATION -- SICKLE 
CELL SOLUBILITY TEST -- WRITTEN 
RELEASE 

DIVISION IVfEMBERSHIP -- 
AFFILIATED AND CORRESPONDING 
MEMBERSHIP -- REQUIREMENTS 
FOR AFFILIATED MEMBERStlIP 
AND ELIMINATION OF 
CORRESPONDING IV~IVIBERSHIP 

BC, CU, DU, 

GT, MD, UM, 

UNC, NCS, 
UVA, VT, WF 

11 

BC, MD, UNC, 
NCS, UVA, VT, 

WF 

CU, DU, FSU, 
GT, MD, UM, 
UNC, NCS, 

UVA, VT, WF 
11 

BC, CU, DU, 
FSU, GT, UM, 
UNC, NCS, WF 

BC, CU, DU, 
FSU, GT, MD, 
UNC, NCS, WF 

BC, CU, DU, 

GT, MD, UM, 

UNC, NCS, 
UVA, VT, WF 

11 

BC, CU, DU, 
FSU, GT, MD, 

UM, UNC, 
NCS, UVA, VT, 

WF 
12 

1 

CU, DU 

2 

BC 

1 

MD, UVA, VT 

3 

UVA, VT 

2 

FSU 

0 

FSU, GT, UM 
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The following proposals were adopted by the NCAA Legislative Council and the NCAA Board of Directors 
during the 2010-11 legislative cycle (August 2010-April 2011). Proposals are arranged by topical area and in 
numerical order. All effective dates are included and are coded by the following: 

¯ Proposals that are surrounded by a ~ were adopted in August 2010 
. Proposals that are highlighted ~iii~ were adopted in October 2010 
¯ Proposals that are not highlighted were adopted in January 2011 
¯ Proposals that are highlighted ~ were adopted in April 2011 

Pro osal No~ards Benefits and Ex enses -- Permissible Expenses for Student-Athlete’s 

Friends and iRelatives -- Complimentary2 Admissions to Institutional Awards Banquets -- One-Time 
Exception -- iParents/Le~al Guardians. Intent: To specify that, on one occasion during the final academic 

year of a studem-athlete’s athletics eligibility, an institution may provide complimentary admissions for the 

student-athlete’s parents or legal guardians to attend an institutional awards banquet at which the student-athlete 
is being honored. Effective Date: August l, 2011 

Pro os~’ards Benefits and Ex_enses -- Expenses Provided by the Institution for 
Practice -- SwimminR and Divination for Platform Divin~. Intent: In swimming and diving, to 
specifw. that if an institution does not have access to a diving platform within the mileage limitations of Bylaw 
16.8.1.1, the institution may provide expenses for diving practice sessions at the closest available site that 
includes a diving platform. Effective Date: Immediate 

Proposal No. 2010-82-A-A - Awards, Benefits and Expenses -- Expenses Provided by the Institution for 
Practice and Com etition-- Travelto NCAA Cham ionshi s National Governin Bod Cham ionshi in 
Emer ingj~g~S orts and Postseasons Bowl Games Durinll Vacation - Exceptions. Intent To specify that if an 
student-athlete does not use team travel to NCAA championships, NGB championships in emerging sports and 
postseason bowl games during a vacation period, the institution may only provide actual and necessary 
transportation costs for the student-athlete to travel from: campus to the event site and back to campus; campus 
to the event site and then to the student-athlete’s home; the student-athlete’s home to the event site and back 
home; or the student-athlete’s home to the event site and then to campus; further, to specify that reimbursement 
for automobile mileage shall not exceed the rate provided to institutional staff members and shall be limited to 
not more than 400 miles one-way. Effective Date: August 1, 2011 

P~_!~_posal No. 2010-84 - Awards Benefits and Ex enses -- Participation Awards -- Maximum Value of 
Award -- Increase to Maximum Values. Intent: To increase the limitation on the maximum value of the 
annual participation award for a senior by $100 and to increase the limitation on the maximum value for all 
other participation awards by $50, as specified. Effective Date: August 1, 2011 
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Proposal No. 2010-107- Committee -- Division I Cabinets and Committees - Men’s Soccer Committee -- 
Not More Than Two Members from the Same Re~ion. Intent: To specify that not more than two members of 
the men’s soccer committee may be appoimed from the same region. Effective Date: August 1, 2011 

~osal No. 2010-100 - Division Membershio -- Elimination of Provisional and Multidivisional 
Membership -- Reclassification Process and Multisport Conference Requirements. Intent: To eliminate 
provisional and nmltidivisional membership, as specified; further to establish a four-year process for an 

institution that wishes to reclassify membership from Division II to Division I. Effective Date: August 1, 

2011 ; applicable to institutions that begin the process during the 2011-12 academic year or thereafter. 

P~9~osal No. 2010-101 - Division Membershil~ -- Definitions and Applications -- Emer~in~ ~ports for 
Women - Removal of S~uash. Intent: To remove squash as an emerging sport for women and to eliminate 
other specified legislation associated with the sport (e.g., playing and practice season regulations, sports- 

sponsorship minimum contest and participant requirements). Effective Date: August 1, 2011 

P~_£9_posal No. 2010-102 -Division Membershi -- Eh" ibilit for National Collegiate Cham~ 
Elimination of Two-Thirds Ma’orit~ EV~’lit "Re uirement. Intent: To eliminate the requirement that, in 

those sports in which two-thirds or more of the institutions sponsoring the sport are members of the same 
division, an institution is required to meet that division’s and its own division’s institutional and individual 
eligibility requirements (or the more stringent rule if both divisions’ rules address the same issue). Effective 

Date: August 1, 2011 

Proposal No. 2010-103 - Division Membership -- Division I Membership Requirements -- Sports 
~ponsorshil~ -- Minimum Contests for Sports ~ponsorship_ -- SwimminR and Divin~. Intent: In swimming 
and diving, to reduce, from 10 to six, the minimum number of contests required to satisfy sports-sponsorship 
requirements. Effective Date: August 1, 2011 

~osal No. 2010-104 - Division Membershio -- Division I Membershil~R~Re uirements -- Schedulin~ 
_~__quirements - Wrestling:. Intent: In wrestling, to specify that an institution shall schedule and play at least 
50 percent (as opposed to 100 percent) of its contests against Division I opponents to satisfy the minimum 

number of contests specified to meet sports sponsorship criteria. Effective Date: August 1, 2011 

~osal No. 2010-105 - Division Membership -- Division I Membershil~e~Re uirements -- Basketball 
Scheduling -- One-Third of Contests in Home Arena and One-Third of Contests Away_ from Home -- 
Women’s Basketball. Intent: In women’s basketball, to specify that an active or provisional member must play 

at least one-third of its regular-season basketball contests in the arena regularly used for the institution’s home 
games and that one-third of its regular-season basketball contests must be played away from home or at a neutral 

site. Effective Date: August 1,2011 

Updated 1/20/11 



Adopted Legislation 

2010-11 

Page { PAGE } of { NUMPAGES } 

~osal No. 2010-53 - Eli~ -- Seasons of Competition: Five Year Rule -- Delayed Enrollment -- 
Seasons of Competition -- ~ports Other Than Men’s Ice HockeE and Skiing -- Exception -- 
National/International Competition. Intent: In sports other than men’s ice hockey and skiing, to exempt a 
prospective student-athlete’s participation in organized national/international competition from the application of 
the delayed enrollment, seasons of competition legislation for a maximum of one year after his or her first 
opportunity to enroll following the one-year time period after his or her high school graduation date or the 
graduation date of his or her class, whichever occurs earlier, as specified. Effective Date: August 1. 2011; 
applicable to student-athletes who initially enroll full time in a collegiate institution on or after August 1, 
2011. 

~osal No. 2010-55 - Eli~ --Initial Eli~-- Common Provisions -- Division I and Division lI. 
Intent: To change the voting line for bylaws related to initial eligibility from federated to common for Division 
I and Division II, as specified. Effective Date: Immediate 

~osal No. 2010-56 - Eli~ -- Freshman Academic Requirements -- Core-Curriculum Time 
Limitation -- Leavin~ Examinations. Intent: To specify that the eligibility of an international prospective 

student-athlete whose prescribed educational path culminates with a leaving examination shall be determined 

based on the leaving examination, regardless of a delay in graduation or completion of the leaving examination. 
Effective Date: August 1, 2012; applicable to student-athletes who initially enroll full time in a collegiate 

institution on or after August 1, 2012. 

P~pj3osal No. 2010 57 -Eli~ -- Freshman and Transfer Academic Requirements -- iParticipation 
Prior to Certification -- Recruited Student-Athlete -- 21-Day Period. Intent: To increase the temporary 
certification period for a recruited student-athlete from 14 days to 21 days. Effective Date: August 1, 2011 

Proposal No. 2009-70-A - Financial Aid -- Maximum Institutional Grant-In-Aid Limitations by Sport -- 
Women’s Sand Volleyball -- Multisport iParticipation. Intent: In women’s sand volleyball~ to establish the 
maximum equivalency and counter limitations, as specified; further, to speci~~ that a student-athlete who was a 
counter in women’s sand volleyball during her initial year of full-time enrollment at the certifying institution and 
participates (practices or competes) in women’s volleyball during her second year of full-time enrollment at the 
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certi~ing institution shall be a counter in ~vomen’s volleyball for her initial year of full-time enrollment at the 
certi~Ting institution. Effective Date: August 1, 2011 

Proposal No. 2010-61 - Financial Aid - General Principles - Eligibility of Student-Athletes for 
Institutional Financial Aid -- Exception -- Part Time Enrollment After Exhausted Eligibility. Intent: To 
specify that an institution may provide financial aid to a student-athlete who has exhausted eligibility- in his or 

her sport and is enrolled in less than a minimum full-time program of studies, provided the student-athlete is 
carrying for credit the courses necessa~ to complete degree requirements, or the student-athlete is carrying for 

credit all the degree-applicable courses necessary to complete his or her degree requirements that are offered by 

the institution during that term. Effective Date: August 1, 2011 

Proposal No. 2010-62 - Financial Aid -- Definitions and Applications -- Exempted Institutional Financial 
Aid -- Federal Need-Based Financial Aid. Intent: To speci~ that federal government grants awarded based 
on a student’s demonstrated financial need are considered exempted institutional financial aid and are not 
counted in determining the institution’s financial aid limitations, regardless of whether the institution is 
responsible for selecting the recipient or determining the amount of aid, or providing matching or supplementary 
funds for a previously determined recipient. Effective Date: August 1, 2011 

Proposal No. 2010-63 - Financial Aid -- Definitions and Applications -- Exempted Institutional Financial 
Aid -- State Need-Based Financial Aid. Intent: To specify that state government grants awarded based on a 
student’s demonstrated financial need, regardless of whether the institution is responsible for selecting the 
recipient or determining the amount of aid, or providing matching or supplementary funds for a previously- 
determined recipient is not included in determining the institution’s financial aid limitations, provided the aid is 
administered in accordance with the federal methodology for determining a student’s financial need and has no 
relationship to athletics ability; however, such aid is not exempt in deternfining a student-athlete’s counter status 
for purposes of applying the football or basketball, varsity competition legislation. Effective Date: August 1, 
2011 

Proposal No. 2010-64 - Financial Aid -- Definitions and Applications -- Exempted Institutional Financial 
Aid -- State Merit-Based Financial Aid. Intent: To specify that state government merit-based grants are 
considered exempted institutional financial aid and are not counted in determining the institution’s financial aid 
limitations, regardless of whether the institution is responsible for selecting the recipient or determining the 
amount of aid, or providing matching or supplementa~~ funds for a previously-determined recipient, provided 
the aid is awarded consistent with the criteria of the legislative requirements of an academic honor award or 
institutional academic scholarship and has no relationship to athletics ability; however, such aid is not exempt in 
determining a student-athlete’s counter status for purposes of applying the football or basketball, varsity 
competition legislation. Effective Date: August 1, 2011 

Proposal No. 2010-65 - Financial Aid --iDefinitions and Applications --iRecruited Student-Athlete. Intent: 
To establish a definition of "recruited student-athlete" for purposes of Bylaw 15, as specified. Effective Date: 

August 1, 2011 

Proposal No. 2010-67 - Financial Aid -- Government Grants -- Exempted Government Grants -- 
Exempted Institutional Financial Aid -- Post-9/ll G.I. Bill. Intent: To exempt benefits received by student- 
athletes under the Post-9/11 G.I. Bill, including payments made by the Department of Veterans Affairs pursuant 

to the Yellow Ribbon G.I. Education Enhancement Program, from counting toward a student-athlete’s individual 
limit; further, to specify that matching payments made by the Department of Veterans Affairs pursuant to the 
Yellow Ribbon G.I. Education Enhancement Progrmn are not counted in determining the institution’s financial 

aid limitations. Effective Date: August 1, 2011 
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Proposal No. 2010-69-B - Financial Aid -- Financial Aid From Outside Sources - Financial Aid From an 
Established and Continuing Program -- No Documentation to Conference Required. Intent: To specify 
that a student-athlete may receive financial aid through an established and continuing program to aid students, 
provided the recipient’s choice of institutions is not restricted by the donor of the aid and there is not direct 
connection between the donor and the student-athlete’s institution. Effective Date: August 1, 2011 

Proposal No. 2010-70 - Financial Aid -- Summer Financial Aid -- Enrolled Student-Athletes -- Exception 
for iFirst-Time Recipient in the Next Academic Year. Intent: To specify" that a student-athlete who has not 
received athletically related aid from the certifying institution during a previous academic year may receive 
athletically related financial aid to attend the institution’s summer term or summer school, provided the student- 
athlete has been awarded athletically related financial aid for the following academic year and the aid is awarded 
only in proportion to the amount of athletically related financial aid the student will receive for the following 
academic year. Effective Date: Immediate 

Proposal No. 2010-71 - Financial Aid -- Terms and Conditions -- Period of Institutional Award -- One- 

Year Period -- Exceptions -- Graduated Durin~ Previous Academic Year and Will Exhaust Eligibility 
Durin~ the Followin~ Fall Term. Intent: To specify that a student-athlete who graduated during the previous 
academic year (including summer) and will e:~anst his or her athletics eligibility’ during the following fall term 

may be awarded athletically related financial aid for less than one academic year. Effective Date: August 1, 

2011 

Proposal No. 2010-72 - Financial Aid -- Terms and Conditions of Awardin~ Institutional Financial Aid -- 
Reduction or Cancellation Permitted -- Release of Obliaation to Provide Athletically Related Financial 
Aid. Intent: To specify that before becoming a counter for an academic year, if a prospective student-athlete or 
student-athlete is awarded institutional financial aid unrelated to athletics that is of equal or greater value than 
his or her signed award of athletically related financial aid, the prospective student-athlete or student-athlete 
may, on his or her initiative, release the institution of its obligation to provide the athletically related financial 
aid. Effective Date: August 1, 2011 

Proposal No. 2010-73 -iFinancial Aid -- Counters and Equivalency Computations -- Required Grade- 
Point Average to Oualifv for Exemptions of Counter tatus and Countable Institutional Aid -- Reduction 
from 3.300 to 3.000. Intent: To reduce the necessa~ cumulative transferable grade-point to exempt 

institutional financial aid awarded to transfer student-athletes (and the grade-point average at the certifying 

institution for renewals) and institutional academic scholarships based solely on the recipient’s academic record 

at the certifying institution from team limits from 3.300 to 3.000~ further, in football and basketball, to reduce 
the necessary cumulative grade-point average at the certifying institution to meet the "institutional academic aid 

onl)?’ exception to counter status from 3.300 to 3.000. Effective Date: August 1, 2011 

Proposal No. 2010-75 -Financial Aid -- iMaximum Institutional Grant-ln-Aid Limitations by Sport -- 
Equivalency Computations -- Calculations of Books. Intent: To increase the financial aid equivalency figure 
for calculation purposes for books from $400 to $800; further, to specify that if a student-athlete receives any 
portion of a book allowance, $800 shall be used in the numerator and denominator of the equivalency 
calculation. Effective Date: August 1, 2012 

Proposal No. 2010-78 - Financial Aid -- Maximum Institutional Grant-In-Aid Limitations -- Football 
Limitations -- Initial Counters -- Midyear Replacement -- Option to Count in Initial Year of Award. 
Intent: In football, to specify that an initial counter who replaces a midyear graduate may be counted against the 
initial limit for the year in which the aid is awarded (if the institution’s annual limit has not been reached) or for 

the following academic year. Effective Date: Immediate 
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Proposal No. 2010-4 - NCAA Membership - Active Membership - Conditions and Obligations of 
Membershil~ - Concussion Manalement Plan. Intent: To require, as a condition and obligation of NCAA 

membership, that an institution have a concussion management plan on file, as specified. Effective Date: 

Immediate. 

~osal No. 2010-7 - NCAA Membership-- Active Membership -- Conditions and Obligations of 

Membershil~ ~lication of iRules to All RecoRnized Varsity~pS orts -- Elimination of Emer~in~ ~ports 
Timetable. Intent: To eliminate the timetable for application of legislation to emerging sports for women. 

Effective Date: August 1, 2011; applicable to sports added to the list of emerging sports for women on or 

after August 1,2011~ 

~osal No. 2010-8 - NCAA Membership-- Active Membership -- Conditions and Obligations of 

Membershi -- Dru Testin Pro ram -- DesiRnation of Athletics Department Resource and Education 
Related to Banned Drugs and Nutritional Supplements. Intent: To specify that an institution shall designate 

an individual (or individuals) as the athletics department resource for questions related to NCAA banned drugs 

wad the use of nutritional supplements; further, to specify that an institution shall educate athletics department 
staff members who have regular interaction with student-athletes that: (1) the NCAA maintains a list of banned 

drug classes and provides examples of banned substances in each drug class on the NCAA website; (2) any 
nutritional supplement use may present risks to a student-athlete’s health and eligibility; and (3) questions 
regarding NCAA banned drugs and the use of nutritional supplements should be referred to the institution’s 

designated department resource individual (or individuals). Effective Date: August 1, 2011 

Proposal No. 2010-9 - NCAA Membership -- Active or Conference Membership -- Conditions and 
ObliRations of Membership_-- Use of a Student-Athlete’s Name or Likeness -- Contracts and Commercial 
A~reements -- Written Policies. Intent: To specie7 that institutions and conferences shall include language in 
all licensing, marketing, sponsorship, advertising, broadcast and other commercial agreements that outlines a 

commercial entity’s obligation to comply with NCAA legislation, interpretations and policies on the use of a 

student-athlete’s name or likeness; further, that each institution and conference shall maintain written policies for 
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its licensing, marketing, sponsorship, advertising, broadcast and other commercial agreements, which shall be 

made available for examination upon request by an NCAA staff member or an authohzed representative of the 

NCAA. Effective Date: August 1, 2011 

~osal No. 2010-117 - NCAA Membership-- Affiliated and Corres~ Membership- 
Requirements for Affiliated Membershil~ and Elimination of Corres~ Memberships. Intent: To 
eliminate corrcsponding membership; further to modify the requirements for affiliated membership, as specified. 
Effective Date: August 1, 2011 

Proposal No. 2009-19-B - Personnel - Limitations on Number of Coaches and Off-Campus Recruiters - 
Women’s Sand Volleyball. Intent: In women’s sand volleyball, to specify that the limit on the number of 
coaches who may be employed is two and the limit on the number of coaches who may contact or evaluate 
prospective student-athletes off campus at any one time is two. Effective Date: August 1,2011. 

Proposal No. 2010-14 - Personnel -- Definitions and Applications -- Graduate Assistant Coach -- Bowl 
Subdivision Football and Women’s Rowin~ -- Incidental Expenses at NCAA Championships and 
Licensed Bowl Games. Intent: In bowl subdivision football and women’s rowing, to permit a graduate assistant 
coach to receive cash to cover unitemized incidental expenses during travel and practice for NCAA 
chmnpionship events or licensed postseason bowl contests in accordance with the parameters by which student- 
athletes may receive such expenses. Effective Date: August 1,2011 

Proposal No. 2010-15-B - Personnel -- Compensation and Remuneration -- Income in Addition to 
Institutional Salary -- Consultant For or Endorsement of Noninstitutional Athletics Events Involving 
Prospective Student-Athletes -- Endorsement of Team, Coach or Facility. Intent: To specify that an 
athletics department staff member may not serve as a consultant for a noninstitutional athletics event that 
primarily involves prospective student-athletes and may not endorse or promote such an event; further, to 
specify that an athletics department staff member shall not promote or endorse a prospective student-athlete’s 
tcam or coach, or an athletics facility that is primarily used by prospective student-athletes. Effective Date: 
Immediate 

Proposal No. 2010-19 - Personnel -- Limitation on the Number and Duties of Coaches -- Football Bowl 
Subdivision -- Weight or Strength Coach -- Limit of Five. Intent: In bowl subdivision football, to specify 
that not more than five weight or strength coaches are permitted to work with a football program in any 
capacity, including all workouts (required or voluntary), practices and game-related activities. Effective Date: 
August 1, 2012 

Proposal No. 2010-21 - Personnel -- Limitations on Number of Off-Campus Recruiters at Any One Time - 
- Exception -- Sports Other Than Basketball -- June~ July and August. Intent: In sports other than 
basketball, to specify that during June, July and August, a coach replaced for the purpose of off-campus 
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recruiting activities is not required to return to the institution’s campus before engaging in additional recruiting 
activities, provided no more than the permissible number of off-campus recruiters in the particular sport engage 
in recruiting activities each day. Effective Date: Immediate 

Proposal No. 2010-31 - Personnel and Recruitin~ -- Recruitin~ Coordination Functions -- Contacts, 
Telephone Calls and Recruiting Materials -- Exceptions -- Communication After Commitment. Intent: To 
specie that the restrictions on the forms and frequency of communication between institutional administrators 
or coaching staff members and a prospective student-athlete (or prospective student athlete’s relatives or legal 
guardians) shall no longer apply beginning the calendar day after: (1) the prospective student-athlete signs a 
National Letter of Intent (NLI) or the institution’s written offer of admission and/or financial aid; or (2) the 
institution receives a financial deposit in response to the institution’s offer of admission. Effective Date: August 
1, 2011 

Proposal No. 2009-83 - Playing and Practice Season and Division Membership -- iRegulations for Playing 
Season and Minimum Contest Requirements for Sports Sponsorship -- Women’s Sand Volleyball. Intent: 
In women’s sand volleyball, to establish the playing and practice season and the minimum number of contests 
necessalT for sports sponsorship purposes, as specified. Effective Date: August 1, 2011 

Proposal No. 2010-85 - Playing and Practice Season and Recruiting -- Voluntary Workouts -- Strength 
and Conditionin~ Coach First Aid/CPR Certification and Authority of Sports Medicine Staff -- Sports 
Other Than Football. Intent: In sports other than football, to specie" that a strength and conditioning coach 
who conducts volunta~ weight-training or conditioning activities is required to maintain certification in first aid 
and cardiopulmona~ resuscitation; further, to specify" that if a member of the institution’s sports medicine staff 
(e.g., athletic trainer, physician) is present during voluntaly conditioning activities conducted by a strength and 
conditioning coach, the sports medicine staff member must be empowered with the unchallengeable authority to 
cancel or modify the workout for health and safety reasons, as he or she deems appropriate. Effective Date: 
May 1, 2011 

Proposal No. 2010-89 - Plavin~ and Practice Season -- Basketball -- Location of Oualifvin~ Regular- 
Season Multiple-Team Event -- The Bahamas. Intent: In basketball, to specie- that a qualifying regular- 
season multiple-team event may occur in the Commonwealth of The Bahamas. Effective Date: August 1, 2011 

Proposal No. 2010-90 - Playing and Practice Season -- Women’s Bowling -- iPreseason iPractice and First 
Date of Competition -- October 1. Intent: In women’s bowling, to specify that an institution shall not 
commence practice sessions or engage in its first date of competition with outside competition prior to October 
1. Effective Date: August 1, 2011 

Proposal No. 2010-91 - Plavin~ and Practice Season -- Women’s Bowling -- Number of Dates of 
Competition. Intent: In women’s bowling~ to speci~ that an institution shall limit its total playing schedule 
with outside competition to, and that an individual student-athlete may participate in, each academic year, 32 
dates of competition; further, to include all dates of competition of a tournament in the maximum limitation. 
Effective Date: August 1, 2011 

Proposal No. 2010-93 - Playing and Practice Season -- Rifle -- Dates of Competition -- Multiple-Day 
Contests. Intent: In rifle, to specify that an institution that participates in a match that exceeds one day in 
duration may count the multiple-day contest as a single date of competition; further, to specify, that if a student- 
athlete fires more than one score for either smallbore rifle or air rifle during a multiple-day contest, such 
participation will result in a second date of competition for the institution. Effective Date: August 1, 2011 
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~osal No. 2010-97 - Plavin~ and iPractice Season and Eli---- Wrestling --iFirst Date of Practice 
and Competition -- No Outside Competition Before November 1. Intent: In wrestling, to specify that an 
institution shall not commence practice sessions prior to October 10 and shall not engage in its first date of 
competition with outside competition prior to November 1; further, to specify that a student-athlete shall not 
participate in outside competition (on a team or as an individual) between the beginning of the institution’s 
academic year and November 1. Effective Date: August 1, 2011 

~osal No. 2010-98 -iPlavin~ and Practice Season -- Wrestling -- Number of Dates of Competition -- 
Annual Exemptions -- National Wrestling Coach Association National Duals. Intent: In wrestling, to 
specify that the National Wrestling Coaches Association (NWCA) National Duals shall be exempted from the 
maximum number of dates of competition. Effective Date: August 1, 2011 

~osal No. 2009-39 - Recruiting - Limitations on Number of Evaluations - Evaluation Days - 
Women’s Sand Volleyball. Intent: To specify that (a) an institution that sponsors only women’s sand 
volleyball is limited to 80 evaluation days (measured August 1 through July 31); (b) an institution that sponsors 
both women’s volleyball and women’s sand volleyball is limited to 80 evaluation days for women’s volleyball 
and 20 additional evaluation days specific to sand volleyball competition only (no evaluations of practice or 
other athletics activities, no academic evaluations); (c) if an institution sponsors both women’s volleyball and 
women’s sand volleyball, a coach’s involvement outside a volleyball contact or evaluation period with a local 
sports club (volleyball or sand volleyball) per Bylaw 13.11.2.3 shall count toward the limit; and (d) women’s 
sand volleyball shall be subject to the women’s volleyball recruiting calendar. Effective Date: August 1, 2011 

Proposal No. 2010-5 - Recruitin~ - Offers and Inducement - Tryouts - Camps and Clinics - Precolle~e 
Expenses - Notification of Ineligibility and Consequences - Men’s Basketball. Intent: In men’s basketball, 
to specify that if particular violations related to tryouts and camps and clinics occur, the institution shall declare 
each involved prospective student-athlete ineligible; further, to specify that within 30 days of becoming aware of 

the violation, the institution shall provide written notification to each involved prospective student-athlete that 

the actions of the institution affected his eligibility; finally, to specify that the written notification shall also 
include an explanation of the consequences of the violation for the prospective student-athlete. Effective Date: 

Immediate. 

Proposal No. 2010-27 - Recruitin~ -- Contacts and Telephone Calls -- Time Period for Off-Campus 
Contacts and Telephone Calls. Intent: To permit off-campus recruiting contacts with and telephone calls to a 
prospective student-athlete (or his or her relatives or legal guardians) on or after July 1 following completion of 
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his or her junior year in high school, or the opening day of classes of his or her senior year in high school (as 
designated by the high school), whichever is earlier. Effective Date: Immediate 

Proposal No. 2010-33 - Recruitin~ -- Contacts and Evaluations -- Recruitin~ Opportunities - Women’s 
Basketball -- Seven Opportunities. Intent: In women’s basketball, to increase, from five to seven, the number 
of recruiting opportunities (contacts and evaluations). Effective Date: August 1,2011 

Proposal No. 2010-35 - Recruitin~ -- Basketball Evaluations - Women’s Basketball -- Nonscholastic 
Evaluations Durin~ Academic Year -- National Standardized Testin~ Weekends. Intent: In women’s 
basketball, to specify that evaluations at nonscholastic events during the academic year evaluation period shall 
not occur during any weekend (including Friday, Saturday and Sunday) during which the PSAT, SAT, PLAN or 

ACT national standardized tests are administered; further, to specify that if such a test is administered on a date 

that conflicts with the fall nonscholastic evaluation weekend, evaluations at nonscholastic events shall be 
permissible during the first fidl weekend (including Friday, Saturday and Sunday) of the fall/winter evaluation 

period; and that if such a test is administered on a date that conflicts with the spring nonscholastic evaluation 
weekend, the five day evaluation period in April shall shift to the second Friday following the initial date of the 

spring National Letter of h~tent signing period through the following Tuesday. Effective Date: August 1, 2011 

Proposal No. 2010-38-B - Recruitin~ -- Recruiting Materials -- Athletics Publications -- Media Guides to 
Prospective Student-Athletes Via E-Mail. Intent: To specify that an institution may only provide a media 
guide to a prospective student-athlete via an electronic mail attachment or hyperlink. Effective Date: August 1, 
2011; applicable to media guides produced for the 2011-12 academic year and thereafter. 

Proposal No. 2010-41-A- Recruitin~ -- Unofficial (Nonpaid) Visits -- Entertainment/Tickets -- General 
Restrictions -- Nontraditional Family. Intent: To specify that if a prospective student-athlete is a member of a 
nontraditional fmnily (e.g., divorce, separation), an institution may provide up to two additional complimentary 
admissions to the prospective student-athlete in order to accommodate the parents accompanying the 
prospective student-athlete (e.g., stepparents) to attend a home athletics event during an unofficial visit. 
Effective Date: August 1, 2011 

Proposal No. 2010-43 - Recruitin~ -- Tryouts -- Prohibited Activities -- Competition A~ainst Prospective 
Student-Athletes -- Bowl Subdivision Football -- Service Academy Exception. Intent: In bowl subdivision 
football, to specify that a national service academy’s subvarsity team may compete against a two-year college 

team, a high school team or a preparatory school team, provided no payment or other inducement (e.g., 
guarantee) is provided to such a team and no recruiting activities occur with members of such a team in 

conjunction with the competition. Effective Date: August 1,2011 

Proposal No. 2010-46 - Recruitin~ -- Tryouts -- Tryout Exceptions -- High School, Preparatory-School 
and Two-Year College Contests -- Conducted by Institution or Sponsored with an Outside Organization. 
Intent: To revise the requirements by which a high school, preparatory school or two-year college athletics 
contest or match, conducted by a member institution or sponsored jointly with an outside organization and held 
on the campus of a member institution, shall not be considered a tryout, as specified. Effective Date: 
Immediate 

Proposal No. 2010-47 - Recruitin~ -- Use of Recruitin~ Funds -- Recruitin~ or Scoutinl Services -- Video- 
Only Services. Intent: To specify that an institution is permitted to use or subscribe to a video service that only 

provides video of prospective student-athletes and does not provide information about or analysis of prospective 
student-athletes, subject to the criteria that permits an institution to subscribe to a recruiting or scouting service, 

except that the video-only SelWice is not required to disseminate information about prospective student-athletes 
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at least four times a year and is not required to provide individual analysis for each prospective student-athlete in 
the information it disseminates. Effective Date: Immediate 
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Fi~om: 

Sent: 

To: 

Subject: 

NCAA <cusher@ncaa.org> 

Tuesday, March 8, 2011 10:55 AM 

Broome, Lis~ I <lbroome@emaJ1 unc edu> 

Nomination Process tbr the 2011 NCAA Woman of the Year. 

ii~ii 2011WOTYB ..... 

1-o view :~n onlh’~e version of this email, click here. 

I am pleased to invite you to participate in the nomination process for the 2Ist annual NCAA Woman of the 
Year award program. The NCAA Woman of the Year award honors senior student-athletes for their 
collegiate achievements in service, leadership, athletics and academics. By submitting nominations, your 
institution has the opportunity to recognize female student-athletes on your campus who best exemplifies a 
commitment to these four areas. All institutional nominees will receive a NCAA certificate and be 
named in a national press release. 

In order to be considered for the award, nominees must complete their eligibility (or have no intent to 
compete further) by July 20£[ and have completed their undergraduate degrees by the summer of 20:[L 

Your nomination form must be accessed at http:!/webl.ncaa.org/woty/exec/main and submitted 
online not later than May :20, 2Oll. (Internet Explorer 5.5, Netscape Navigator 6, and Mozilla 5 are the 
minimum browser requirements to access the online nomination form.) Your conference office will access 
these nominations online to select the conference winner or co-winners. Institutions are required to 
print and mail the signatures page (located at the end of the online nomination process) to the 
conference office (or for independent members, to Karen Morrison, director of gender inclusion, at the 
NCAA national office). 

If you need to add supplemental information for your nominee after the nomination has been submitted, 
please use the link that will be included in the nomination confirmation email. After saving the 
supplemental information, an email will be sent to the commissioner and senior woman administrator of 
your conference letting them know the nomination has been supplemented. 

The NCAA has made a commitment to increasing gender and ethnic diversity at the national office and 
within the governance structure, and my personal commitment to increasing diversity in intercollegiate 

athletics is a top priority. 

When making your nominations for this award, please consider the diversity of your student-athlete 
population in order to ensure that a broad cross-section of student-athletes is considered. 

Institutions are urged to submit two nominations if at least one of the nominees is a woman of 
color. If you do not nominate a candidate who is a woman of color or an international stodenL-aLhlete, only 
one nominee will be accepted from your institution. Institutions and conferences are encouraged to develop 
press releases to celebrate their nominee(s). 

Each conference office will be responsible for using the online system to assess each nominee’s eligibility 
and subsequently choose a conference nominee(s) based on collective achievements in service, leadership, 
athletics and academics. Conferences may submit two nominees if at least one of the nominees is 
a woman of color or an international student-athlete, To view the selection guidelines, click here 
which are consistent with previous award guidelines, will be sent to each conference office to provide a 
model for how conference nominees should be determined. 

Each conference office must submit its nominee(s) to the national office by June 24, 2Oll. All conference 
nominees will be forwarded to the NCAA Woman of the Year selection committee. The selection committee 
will choose the top :10 winners in each division. From among those 30 honorees, the selection committee 
will determine the top three in each division. Finally, the members of the NCAA Committee on Women’s 
Athletics will vote from among the top nine to determine the 201:1 NCAA Woman of the Year. 

For those nominees in Divisions I and II whose primary sports are unaffiliated with a conference office, 
nominations will be considered along with all other conference nominees by the selection committee. For 
nominees in Division III whose primary sports are unaffiliated with a conference office, nominations will be 
reviewed by the Association of Division EI Independents. The Association of Division III Independents will 
select its nominee and notify the national office. 

The top 10 honorees from Divisions I, II and Ill will be honored and the 201:1 NCAA Woman of the Year 
announced, at a dinner in Indianapolis October :16, 20:11. Each institutional and conference honoree will 
receive a certificate from the NCAA honoring her achievements. 

If you have any questions regarding the nomination process, please contact Karen Morrison, director of 
gender initiatives, at 3:[7-9:[7-6321. 

Click ~1~£~2. to forward Lh~s marling w~th ycur personal messe#e, 
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Subject: 
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2009-10 NCAA Race and Gender Demographics Reports 

" i 
iNi NCAA Research C II.gif 

Recently, two NCAA research publications were released that present and illustrate detailed sets of race and gender demographics at member institutions and 

conference offices. Copies of the puNications, inclnding printable versions, can be viewed online by clicking on the individual report links below. Descriptions follow 

that provide brief summaries of what information is contained in each report. 

2009-10 Race and Gender Demographics of NCAA Member Institutions’ Athletics Personnel Report. The NCAA compiled statistical informafion regarding the 

ethnicity and gender demographics of athletics administrators and coaches in intercollegiate athletics at its member institutions for the 2009-10 academic year. Included 

in this report for comparison are the data firom 1995-96, the first year the demographic in[bm~ation was collected. 

Data for this report are divided into three categories: atltletics administrators, head coaches and assistant coaches. All three groups are then organized by overall 

figures, percentages and divisional breakdowns. For the overall and divisional categories, both with and without HBCUs, a specific minority breakdown tbr American 

Indian/Alaskan Native, Asian, Hispanic, Native Hawaiian/Pacific Islander, Other Minority and Two or More Races is also provided. 

..2~.2.-j~..~...[.~a..c.Le...’.a..%.d..£~..e~n~d..e...r..!)..e...r..n.~!.~.~.[?.~.~.~k~..~.~1~£~£@~[~.~£~.~..~!.~£1~!1~.~.~9J~.. This study" presents data on the racial and gender breakdowns of 

personnel at NCAA member conference offices. ’][’he NCAA Minority Opportunities and Interests Committee and the NCAA Com~nittee on Women’s Athletics will 

use this data tbr comparison to similar data that were collected daring tl~e 1998-99 acade~nic year. 

Data were collected for the following job titles: conference president, co~nmissioner, associate commissioner, assistant commissioner, director, associate director, 

assistant director, supervisor/coordinator of officials, administrative assistant, conference secretary, intern, student assistant and other. The tables in this report illustrate 

the numbers and pementages of NCAA conference staff members by job title, race and gender for 1998-99 and 2009-10 overall and by division with historically 

black conferences excluded for comparison. 

We hope readers will find the reports both interesting and useful. If yon have any’ qnestions regarding these reports, please contact Erin Irick, assistant director of 

research, at eirick@ncaa.org. 

Thank yo~ 

IV small 091508.jpg 

Todd A. Petr 
NCAA Managing Director of Research 
Tkis emaii and any attac]qments may contain NCAA confidential and privileged information. If VOU are 
not the intended recipient, please notify the sender ir~,kedlately by return emaii, delete this 
message ani destroy any c~ples. Any dissemination or use of this information by a person other than 

the intended recipient is unauthorizei and may ke illegal. 
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MINUTES OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

1A FACULTY ATHLETICS REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERECE 

Teleconference May 26, 2011 

Participants: 

Percy Bates, University of Michigan 
Dydia DeLyser, Louisiana State University 
Charles Fourtner, University at Buffalo, the State University of New York 
Fred Green, Troy University 
Rhonda Hatcher, Texas Christian University 
Josephine (Jo) Potuto, University of Nebraska, Lincoln 
Martha Putallaz, Duke University 
Paul Rogers, Southern Methodist University 
Tom Stephens, Rutgers, State University of New Jersey, New Brunswick 
Jack Thomas, New Mexico State University 
Jennifer Strawley, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") 
in accordance with NCAA policy regarding minutes of all Association entities. While certain 
items on the NCAA 1A Faculty Athletics Representatives Board of Directors meeting’s agenda 
were acted on at various times throughout the meeting, all final actions within a given topic are 
combined in these minutes for convenience of reference.] 

The teleconference was called to order at 12:44 p.m. Eastern time by the chair, Ms. Potuto. 

Review of the 1A Faculty Athletics Representatives Annual Meeting. The NCAA 
Division 1A Faculty Athletics Representative Board members reviewed the annual 
meeting program. They updated the schedule and determined that there will be no 
changes to the group’s bylaws at this meeting. They also decided that a senior member of 
the Board will be paired up with a new member to introduce them to others at the 
conference and to serve as a point of contact. 

NCAA Division I Governance Update. Jackie Campbell with the NCAA governance 
staff provided an update on faculty athletics representative representation within the 
governance structure. She explained the weighting of football bowl subdivision 



Minutes of the NCAA 1A 
Faculty Athletics Representatives 
Board of Directors Teleconference 

May 26, 2011 

representation in the structure and encouraged the Board to remind faculty athletics 
representatives of the opportunities to participate when openings arise. 

1A Faculty Athletics Representative Issue Tracking. Ms. Strawley updated the group on 
the system the NCAA staff will use to track issues for the 1A Faculty Athletics 
Representative Board’s consideration. 

Football Championship Subdivision Updates. Dr. Fourtner suggested having the head of 
the bowl championship series, Bill Hancock, report to the 1A Faculty Athletics 
Representative Board occasionally, similar to the reports received from Greg Shaheen 
and David Berst with the NCAA staff. The group was open to this idea and it was 
suggested this be placed on the September agenda. 

FARA Letter. The group discussed the letter from FARA that was sent to Dr. Stephens 
indicating that he had not attended the FARA meeting or the NCAA Convention in 
several years. The letter was sent in error, but the group discussed ways to make it 
clearer that the 1A Faculty Athletics Representative group is separate from FARA and to 
demonstrate that participation with the I A Faculty Athletics Representative group should 
be an acceptable alternative to attending the FARA meetings. Dr. DeLyser offered to 
share the feedback with the FARA Board. 

Presidents’ Retreat. The group discussed the upcoming presidents’ retreat being 
organized by NCAA President Mark Emmert. Dr. Potuto expressed concern that no 
faculty athletics representatives have been invited. She has brought her concerns to 
President Emmert previously. Dr. Bates reported that he too had expressed concern as 
well at a meeting he and President Emmert attended. Dr. Putallaz reported that the 
Atlantic Coast Conference faculty athletics representatives voted to send a letter to 
President Emmert expressing concern about the lack of faculty representation in the 
retreat. She was not sure if that letter had been sent yet. The group encouraged Dr. 
Potuto to continue her efforts and she responded that she would call Wally Renfro at the 
NCAA. 

7. Adiournment. The teleconference adjourned at 2 p.m. 

h~tp://d~cmnentcen~er.ncaa.~rg/msaa/atna/AllAdministrat~rs/Yurk,Ka~y/DIFARB~ard/Ma~26MinutesIAFAR~nal.d~cx/KEY:hrc/07182011 



MINUTES OF THE 

NATIONAL COLLEGIATE ATHLETIC ASSOCIATION 

1A FACULTY ATHLETICS REPRESENTATIVES 

BOARD OF DIRECTORS TELECONFERECE 

Teleconference June 23,2011 

Participants: 

Percy Bates, University of Michigan 
Dydia DeLyser, Louisiana State University 
Charles Fourtner, University at Buffalo, the State University of New York 
Fred Green, Troy University 
Rhonda Hatcher, Texas Christian University 
Josephine (Jo) Potuto, University of Nebraska, Lincoln 
Martha Putallaz, Duke University 
Paul Rogers, Southern Methodist University 
Tom Stephens, Rutgers, State University of New Jersey, New Brunswick 
Jack Thomas, New Mexico State University 
Jennifer Strawley, NCAA 
Katy Yurk, NCAA, recording secretary 

[Note: These minutes contain only actions taken (formal votes or stated "sense of the meeting") 
in accordance with NCAA policy regarding minutes of all Association entities. While certain 
items on the NCAA 1A Faculty Athletics Representatives Board of Directors meeting’s agenda 
were acted on at various times throughout the meeting, all final actions within a given topic are 
combined in these minutes for convenience of reference.] 

The teleconference was called to order at 12:30 p.m. time by the chair, Ms. Potuto. 

Review of the 1A Faculty Athletics Representatives Annual Meeting. The NCAA 
Division 1A Faculty Athletics Representative Board members reviewed the program for 
the meeting. They discussed including a report of the presidents’ retreat which is 
scheduled for August. Both Judy Genshaft and Ms. Potuto will be able to provide an 
update in their sessions. The group also determined that lunch will not be provided 
during sessions that occur within the lunch hour. Attendees will be instructed to procure 
their own meals. 



Minutes of the NCAA 1A 
Faculty Athletics Representatives 
Board of Directors Teleconference 

June 23, 2011 

Bowl Championship Series Update. Dr. Potuto contacted Bill Hancock, executive 
director of the bowl championship series, to ask if he is available for one of the 1A 
Faculty Athletics Representatives Board’s teleconferences. He agreed to participate and 
will be added to the agenda of one of the fall teleconferences. 

Presidents’ Retreat. Dr. Potuto reported that NCAA President Mark Emmert has agreed 
to invite a representative from FARA and a representative from the 1A Faculty Athletics 
Representatives Board to the presidents’ retreat scheduled for August. Dr. Potuto will 
attempt to adjust her schedule to participate. If she is unable to do so, Dr. Putallaz will 
represent the Board. 

Bowl Licensing Task Force. President Emmert has organized a bowl licensing task 
force, chaired by the University of Nebraska’s President Harvey Perlman and Kenneth I. 
Chenault, chairman and CEO of the American Express Company. President Perlman has 
requested that the 1A Faculty Athletics Representatives participate in the task force by 
providing ideas for areas the task force should consider when developing guidelines for 
bowl licensing. The feedback is due July 15. A subcommittee was established, led by 
Dr. Hatcher. Members of the subcommittee are: Dr. Bates, Dr. DeLyser, Dr. Potuto, Dr. 
Stephens and Dr. Thomas. 

Other Business. Dr. Fourtner noted that although Jim Atwood will replace him on the 
Board in July, he would like to continue to participate on teleconferences and at the 
meeting through September. The Board agreed to this request. Dr. DeLyser requested 
assistance with preparations for the 1A Faculty Athletics Representatives session at the 
upcoming FARA meeting. The session’s topic is the impact of discontinued sports on 
student-athletes. Dr. Stephens is already assisting her. Dr. Rogers offered to help as 
well. 

6. Adjournment. The teleconference adjourned at 1:30 p.m. 

http://d~cu~nen~center.ncaa.~rg/msaa/a~na/AllAdministrat~rs/Yurk,Kaiy/DIFARB~ard/June23MinutesIAFAR~nal.d~cx/KEY:hrc/07182011 
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Sent: 

To: 

Subject: 

atttomated email@ncaa.o~ 

Monday, December 12, 2011 2:33 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

University of North Carolina, Chapel Hill: Final NCAA Division I Academic Progress Rate aJ~d Contemporaneous-Penalty Reports. 

This communication is to inform you that a final copy of University of North Carolina, Chapel Hill’s NCAA Division I Academic Progress Rate (APR) and penalty reports for 2010-11 data are 
now available for download Iicom the NCAA website. These reports reflect data submitted by your institution this past fall and may be accessed by clicking on the link: 
https://webl .ncaa org/APP From this location, login using your single-source sign-on and then click on the "Reports" tab. For your information, the following APP users on your campus 
possess your institution’s username and password and also have access to this information 

SusanMaloy (919) 962-9892 

Your institution’s report provides a blueprint for active revie~v of those teams’ academic perfolrnance that falls near or below the penalty benchmarks. To assist ~vith this review and with 
pending media inquiries about your data, we have provided several pieces of information: 

1. Your institution’s 2010-11 APR institutional report, which includes a by-sport breakdown of rates by eligibility/graduation and retention. This report will not be made available to the 
public by the NCAA. Please note if your institution is subject to open-records laws or chooses to release the report publicly, some information in this report is protected under federal 
privacy regulations This protected information is identified by an asterisk on the APR Report. 

not later than January 16, 2012. Institutions with a team(s) ~vith a multiyear APR below- 900 must submit an APR Improvement Plan to the NCAA national office not later than November 1 
even if the team is not currently subject to a penalty. 

3. If any ofyuur institution’s teams are subject tu pustseason ineligibility and/or Level One, Level Two and Level Three penalties, your institutinn’s penal~" report ~2~r 2010-11, is included. 
Only the penalty summary repurt will be made available to the public by the NCAA 

In summer 2012 at the direction of the NCAA Divisiun I Committee un Academic Perfurmance, the NCAA will release publicly each institution’s APR informatiun [’or 2010-11 (i.e., the APR 
Public Report which is a mudified version of the enclosed institutional APR Report and a modified public versiun ufthe penalty repurts). You will be given access to an advance cupy of the 
public reports prior tu release Institutinns are asked nut to release its repurts publicly prinr to the NCAA public release, thuugh we recognize that some institutiuns are sut~ject to upen- 
records laws and may have to respond to such requests accordingly. 

Please feel :tree to contact one ufthe fullowing NCAA staffmembers ifyuu have any questions abum these repurts 

Questions regarding data-specific issues in the APR Report should be directed to: 

Binh Nguyen 

317/917-6613 

bnguyen@ncaa.org 

Questinns about APR hnprovement Plans should be directed to: 

Andrew Cardamone William Regan 

317/917-6557 317/917-(7~597 

acardamone@ncaa.org bregan@ncaa org 

Questiuns postseasun ineligibility and/or Level One, Level Two and Level Three penalties should be directed to: 

Andrew Louthain William Regan Katy Yurk 
317/917-6216 317/917-6697 317/917-6506 
alouthain@ncaa.org bregan@ncaa.org kyurk@ncaa.org 

Thank you. 



For administrative options, including the ability to sign up for digests or to unsubscribe, please visit 
http://mylist.net/listinfo/di_far. 



Subject: 

Location: 

Program Meeting: FARA 

Indianapolis, IN 

Start: 5/20/2012 5:00:00 AM 

End: 5/24/2012 5:00:00 AM 

Show Time As: Out of Office 

Importance: Low 

Recurrence: (none) 

Program: FARA 
Meeting: D1 FAR Institute 
Dates: May 20 to 23, 2012 



March 15. 

Box 6222 

indianapolis, Indi~n~ 46206 

Telephone: 317/917o6222 

Shipping/0vernight Address: 

1802 Alonzo Warlord Sr, Drive 

Indianapolis, Indiana 46202 

Mr. Lawrence Cunningham 
Director of Athletics 
University of North Carolina, Chapel Hill 
Skipper Bowles Drive 
P.O. Box 2126 
Chapel Hill, North Carolina 27515 

Dear Mr. Cunningham: 

This is in reference to your February 29 letter to Christopher S. Strobel, NCAA 
director of enforcement for secondary infractions, concerning a violation of NCAA 
rules involving head football coach Larry Fedora and prospective student-athlete 

Please note that the matter has been reviewed in accordance with the provisions of 
NCAA Bylaws 19.5.1 and 32.4, and it was determined that a violation occurred in 
that during the 2012 spring semester, the head football coach (HC) posted a message 
on his public Twitter profile to a football prospective student-athlete (PSA), which is 
contrary to the provisions of Bylaw 13.4.1.2. Specifically, the PSA sent a message to 
the HC’s Twitter profile to introduce himself to the HC. Believing that he was 
sending a direct message to the PSA, the HC responded to the PSA’s message. In 
that regard, it was determined that the case should be classified as secondary and that 
the institution should be required to preclude the football coaching staff from having 
any telephone contact with the PSA for a two-week period. In accordance with 
Bylaw 19.6.1, the institution may appeal this action to the full NCAA Division I 
Committee on Infractions. Please submit such an appeal, if any, and supporting 
information within 30 days of the date of this letter. 

National Collegiate Athletic Association 

A~ association of more than t,200 members servi~g the student-athlete 



Mr. Lawrence Cunningham 
March 15, 
Page 2 

Your cooperation and assistance in the review of this case are appreciated. 

Sincerely, 

Renee Gomila 
Associate Director of Enforcement 

for Secondary Infractions 

RG:I]/51527 

cc: Ms. Lissa Broome 
Ms. Amy Herman 
Dr. Beth Miller 
Mr. John Swofford 
Chancellor H. Holden Thorpe 



March 27, 

Ship[~ing!Overnigh~ A,Sd~ess: 

1802 AIo~ze Wa,tto~d Sr, @ive 

Ms. Amy Herman 
Associate Athletics Director for Compliance 
Universib, of North Carolina, Chapel Hill 
Skipper Bowles Drive 
P.O. Box 2126 
Chapel Hill, NC 27515 

Dear Ms. Herman: 

This is in reference to the NCAA student-athlete reinstatement staff’s December 21, 
report in response to your December 19,     , submission to student-athlete 

reinstatement concerning a violation of NCAA rules involving football student-athlete 
(AMA Online Case No. 159445). 

Please note that the matter has been reviewed in accordance with the provisions of 
NCAA Bylaws 19.5.1 and 32.4, and it was determined that a violation occurred, based on 
the following facts from the AMA Online summarization: 

A fourth-year, recruited football student-athlete (SA) permitted his name 
and picture to be used by his cousin to promote a social gathering, which 
is contrary to the provisions of Bylaw 12.5.2.1. Specifically, SA’s cousin 
requested and received permission from SA to plan a birthday party in 
his honor December 3 l,     , and SA provided pictures (of himself) for 
his cousin to use when creating the flyer promoting event. SA’s cousin 
worked with another individual (who is noted on the flyer as the 
promoter of evem) who is the chief executive officer of an entertainment 
group to create the flyer. When flyer was completed, SA posted it to his 
social networking website. Institution stated SA was unaware using his 
name and picture to promote a birthday party in his honor would be 
considered a promotion of the nightclub where the event was being held. 
SA did not receive any compensation for use of his name and picture. 
h~stitution discovered violation December 19, 

In that regard, it was determined that the case should be classified as secondary and that 
no further action should be taken by the NCAA in the matter. 

National Collegiate Athletic Association 

A~ association of more than 1,200 members servia,# the stude~bathlete 



Ms.Amy Herman 
March 27 
Page 2 of 2 

Your cooperation and assistance in the review of this case are appreciated. 

Sincerely, 

Molly Richman 
Coordinator of Enforcement 
for Secondal3~ Infractions 

MR: rdo/51331 

cc: Ms. Lissa Broome 
Mr. Lawrence R. Cunningham 
Dr. Beth Miller 
Mr. John D. Swofford 
Chancellor H. Holden Thorp 



NCAA Publication of Proposed Rules 
Working Group Legislation - Division 

August 15, 2012 



Division I Members, 

Since the August 2011 Presidential Retreat, a lot of time, energy and effort has been invested in 
developing a new enforcement model and a new legislative framework through the development 
of Division I commitments and appropriate supporting operating bylaws. The Rules Working 
Group and the NCAA Working Group on Collegiate Model -Enforcement continue to work 
together to ensure that a more flexible, common-sense rule book that protects and enhances the 
student-athlete experience is paired with an enforcement structure that will strongly discourage 
behaviors that most clearly undermine the fundamental principles in which the bylaws are based. 
The current progress of the working groups has been accomplished through significant efforts to 
gather and apply meaningful feedback from individuals and groups ranging from presidents, 
compliance administrators, commissioners, athletics directors, head coaches, coaches 
associations, and professional organizations such as FARA, IA FAR’s and NAAC. 

The Enforcement Working Group presented its report and recommendations to the NCAA 
Division I Board of Directors at its August 2 meeting, it is anticipated that the Board will act on 
those recommendations at its October 30 meeting. The Rules Working Group has diligently 
worked toward developing a new regulatory model and its first set of legislative 
recommendations will be presented to the Board at its October meeting in anticipation of the 
Board taking action in January 2013. 

Progress is occurring but we also know that the work is not complete. Provided in this 
publication are the initial set of legislative concepts developed and refined by the Rules Working 
Group based on membership feedback of those concepts. Providing these concepts in legislative 
proposal format kicks off the second major feedback loop which will continue through the 
September cabinet and October council meetings and culminate with initial legislative 
recommendations forwarded to the Board in October. It is anticipated that the Board will take 
initial action on the first set (Phase I) of legislative proposals during its January 2013 meeting 
following discussion at the NCAA Convention. Feedback on this set of proposals or any concept 
still under discussion may be submitted to rulesworkinggroup@ncaa.org or through the Rules 
Working Group web page at http://www.ncaa.or~workinggroups. A detailed timeline of the 
Rules Working Group’s effort is also available at that site. 

The working group also continues to develop a second package of legislative recommendations 
to present to the Board for action at a later date in 2013. Phase II of the Rules Working Group’s 
reform agenda will include a review of NCAA Bylaw 15 (Financial Aid), Bylaw 17 (Playing 
Seasons) and additional concepts from the aforementioned bylaws. 

Thank you for the continued engagement in this significant reform effort. 

Sincerely, 
President James Barker 
Clemson University 
Rules Working Group, chair 



RWG PROPOSAL NO. 2-1 -- PRINCIPLES FOR CONDUCT OF INTERCOLLEGIATE 
ATHLETICS -- COMMITMENTS TO THE COLLEGIATE MODEL 

Intent: To establish the commitments to the collegiate model applicable to Division I 
institutions, as specified. 

Constitution: Amend 2, as follows: 

2 Principles for Conduct of Intercollegiate Athletics 

[2.01 through 2.16 unchanged.] 

2.17 Commitments of the Collegiate Model -- Division I. 

2.17.1 The Commitment to Value-Based Legislation. 
Bylaws proposed and enacted by the Association’s members governing the conduct of 
intercollegiate athletics shall be designed to advance the Collegiate Model, foster 
competition in amatenr athletics and 0romote the Association’s enduring values set forth in 
this Constitution. h~ some instances, a careful balancing of these values may be necessary 
to help achieve the purposes of the Association. 

2.17.2 The Commitment to Amateurism. 

Member institutions shall conduct their athletics orograms for stndents who oarticioate as 
an avocation and as part of their educational experience, thus maintaining a line of 

demarcation between student-athletes who choose to participate in the Collegiate Model 
and athletes competing in the professional model. 

2.17.3 The Commitment to Fair Competition. 
Bylaws of the Association shall be designed to oromote the oo0ortunity for 
institutions and eligible student-athletes to engage in fair coml0etition. The concelat of 
fair competition requires that all member institutions compete within the framework of 
the Collegiate Model of athletics in which athletics competition is an integral part of the 
student-athlete’s pursuit of higher education. Areas to be regulated include, but are 
not limited to, personnel, eligibility, amateurism, recruiting, financial aid, the length of 

10laying and oractice seasons and the nnmber of institutional coml0etitions 10er slaort. Fair 
coml0etition does not suplaort bylaws designed to orevent or reduce the advantages that 
arise from a student-athlete’s level of talent or an institution’s financial or other natural 

advantages. 

2.17.4 The Commitment to IntegriDT and Sportsmanship. 
It is the reslaonsibilitv of each member institution to conduct its athletics programs and 
manage its reoresentatives and student-athletes in a manner that 1oromotes the ideals of 
higher education and the integrity of intercollegiate athletics. Member institutions are 
committed to encouraging behavior that advances the interests of the Association, its 
membership and the Collegiate Model of athletics. All individuals associated with 
intercollegiate athletics programs and events should adhere to such fundamental values as 



respect, fairness, civility, honesty, responsibility, academic integrity and ethical conduct. 
These values should be manifest not only in athletics participation, but also in the broad 
spectrum of activities affecting the athletics programs. 

2.17.5 The Commitment to Institutional Control and Compliance. 
It is the responsibility of each member institution to monitor and control its athletics 
programs, staff members, representatives and student-athletes to ensure compliance with 

the Constitution and bylaws of the Association. It is also the responsibility of each 
member institution to report all instances of noncompliance to the Association in a 
timely manner and cooperate with the Association’s enforcement efforts. Upon a finding 
of one or more violations, an institution shall be subject to such disciplinary and 
corrective actions as may be prescribed by the Association on behalf of the entire 
membership. Responsibility for maintainin~ institutional control ultimately rests with the 
institution’s president or chancellor and its ~overnin~ board. 

2.17.6 The Commitment to Student-Athlete Well-Being. 
Intercollegiate athletics programs shall be conducted in a manner designed to enhance the 
well-being of student-athletes who choose to participate and to prevent undue 
commercial or other influences that may interfere with their scholastic, athletics or 
related interests. The time required of student-athletes for participation in 

intercollegiate athletics shall be regulated to minimize interference with their academic 
pursuits.     It is the responsibility of each member institution to establish and 
maintain an environment in which student-athletes’ activities are conducted to 

encourage academic success and individual development and as an integral part of the 
educational experience. Each member institntion shonld also provide an environment 
that fosters fairness, sportsmanship, safety, honesty and positive relationships 
between student-athletes and representatives of the institution. 

2.17.7 The Commitment to Sound Academic Standards. 
Standards of the Association ~overning participation in intercollegiate athletics, 
inclndin~ postseason competition, shall be designed to ensure proper emphasis on 
educational obiectives and the opportunity for academic success, includin~ ~raduation, of 
student-athletes who choose to participate. Intercollegiate athletics programs shall be 
maintained as a vital component of the educational program and student-athletes shall be 
an integral part of the student body. Each member institution’s admission and academic 
standards for student-athletes shall be consistent with the standards adopted by the 
institution for the student body in ~eneral. 

2.17.8 The Commitment to Responsible Recruiting Standards. 
Recruiting bylaws shall be designed to promote informed decisions and balance the 
interests of prospective student-athletes, their educational institutions, the Association’s 
member institutions and intercollegiate athletics as a w~ole. This commitment includes 
minimizin~ the role of external influences on prospective student-athletes and their 

families and preventing excessive contact or pressure in the recrnitment process. 



2.17.9 The Commitment to Diversity and Inclusion. 
The Association shall promote an atmosphere of respect for and sensitivity to the 
dignity of every person and the inclusion of diverse perspectives in the pursuit of 
academic and athletic excellence. The Association should not adopt bylaws that would 
0revent member institutions from 0romoting diversity or from comolying with a0olicable 
laws, ordinances or oolicies regarding civil rights or gender equity. 

2.17.9.1 Nondiscrimination. It is the policy of the Association to refrain from 

discrimination with respect to its educational programs, activities and employment 
policies, including on the basis of age, color, disability, gender, national origin, race, 
religion, creed, sexual orientation, genetic information or any other classification 
orotected by federal law’. It is the resoonsibility of each member institution to 

comply with applicable laws regarding nondiscrimination and to determine 
independently and adhere to its own nondiscrimination policies. 

2.17.9.2 Governance Diversity. The Association shall promote diversity of 

re0resentation within its governance structure. This commitment includes assuring 
diverse membershi~ in Association-wide bodies, each divisional governing body and 

its supporting committees, cabinets, councils and other groups. 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Principles for Conduct of Intercollegiate Athletics 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing Division I rules with a view toward 
reducing the volume of unenforceable and inconsequential rules that fail to support the NCAA’s 
enduring values, and emphasizing the most strategically important matters. This proposal is part 

of a package recommended by the Rules Working Group designed to accomplish those 
objectives. As part of the Working Group’s charge, it became evident that certain provisions of 
the NCAA Constitution should be amended to more accurately reflect their application to a 
Division I Collegiate Model. Currently, Constitution 2 contains 16 different principles to which 
members of all three divisions of the Association are committed. The principles are designed to 
articulate priorities at the highest level and to set the overall direction for the Association. The 
recommended commitments are designed to more accurately capture the fundamental principles 
of the Division I collegiate model, update language, and streamline and simplify fundamental 
provi sions. 

Estimated Budget Impact: None. 

Impact on Student-Athlete’s Time (Academic and/or Athletics): None. 
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11.3 Compensation and Remuneration. 

11A2_. 1 Control of Employment and Salaries. The institution, as opposed to any outside source, 
shall remain in control of determining who is to be its employee and the amount of salary the 
employee is to receive within the restrictions specified by NCAA/egis!ation institutional policy. 

11.=+2.2 Income in Addition to Institutional Salary. An institution shall establish and adhere 

to policies and procedures related to the reportinR by all full-time or part-time employees 
of athletically related income and benefits from sources outside the institution. 
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RWG PROPOSAL NO. 11-2 -- ATHLETICS PERSONNEL -- LIMITATIONS ON THE 
NUMBER AND DUTIES OF COACHES -- ELIMINATION OF RECRUITING 
COORDINATION FUNCTIONS 

Intent: To eliminate legislation related to recruiting coordination functions that must be 
performed by head or assistant coaches. 

A. Bylaws: Amend 11.01, as follows: 

11.01 Definitions and Applications. 

[11.01.1 through 11.01.2 unchanged.] 

11.01.3 Coach, Graduate Assistant -- Bowl Subdivision Football and Women’s Rowing. In bowl 
subdivision football, a graduate assistant coach is any coach who has received a baccalaureate 
degree and has either received his or her first baccalaureate degree or has exhausted athletics 
eligibility (whichever occurs later) within the previous seven years and qualifies for appointment 
as a graduate assistant under the policies of the institution. In women’s rowing, a graduate 
assistant coach is any coach who has received a baccalaureate degree and qualifies for 
appointment as a graduate assistant under the policies of the institution. In bowl subdivision 
football and women’s rowing, the individual is not required to be enrolled in a specific graduate 
degree program unless required by institutional policy. The following provisions shall apply: 

[ 11.01.3-(a) through 11.01.3-(h) unchanged.] 

(i) The individual may not evaluate or contact prospective student-athletes off campus, 
regardless of whether compensation is received for such activities. ~rl~ ~,~,4~,,~,~,o~1 ........ , 

[11.01.3.1 unchanged.] 

11.01.4 Coach, Undergraduate Student Assistant. An undergraduate student assistant coach is 
any coach who is a student-athlete who has exhausted his or her eligibility in the sport or has 
become injured to the point that he or she is unable to practice or compete ever again, and who 
meets the following additional criteria: 

[ 1 ! .01.4-(a) through 1 ! .01.4-(c) unchanged.] 

(d) Is not involved in contacting and evaluating prospective student-athletes off campus or 



11.01.5 Coach, Volunteer. In sports other than football and basketball, a volunteer coach is any 
coach who does not receive compensation or remuneration from the institution’s athletics 
department or any organization funded in whole or in part by the athletics department or that is 
involved primarily in the promotion of the institution’s athletics program (e.g., booster club, 
athletics foundation association). The following provisions shall apply: 

(a) The individual is prohibited from contacting and evaluating prospective student-athletes off 
campus or from scouting opponents off campus ..... 

[Remainder of 11.01 unchanged.] 

B. Bylaws: Amend 11.7.1, as follows: 

11.7.1 General Provisions Applicable to All Sports with Numerical Coaching Limits. 

11.7.1.1 Designation of Coaching Category. An individual who coaches and either is 
uncompensated or receives compensation or remuneration of any sort from the 
institution, even if such compensation or remuneration is not designated for coaching, 
shall be designated as a head coach, assistant coach, volunteer coach, graduate assistant 
coach or student assistant coach by certification of the institution. 

[ 11.7.1.1.1 through 11.7.1.1.2 unchanged.] 



or coach who does not co’u:~t to~;’ard the mu:nerica/ !i,~itatio~x 

(d) 

C. Bylaws: Amend 13.1.2.5.2, as follows: 

13.11.2.5.2 Department-Wide Responsibilities. An athletics department staff member who has 
department-wide responsibilities (e.g., recruiting coordinator) may not contact or evaluate 
prospective student-athletes off campus unless the staff member is counted as a countable coach 
in the applicable sport 
~. [D] 

D. Bylaws: Amend 13.11.3, as follows: 

13.1.3 Telephone Calls. 

[13.1.3.1 through 13.1.3.2 unchanged.] 

13.1.3.3 Exceptions. 

13.1.3.3.1 Official-Visit Exception. Institutional ........ ~-’~ .......... ~ staff members (see 
n,,z~,, !3 ! 3 4 ~ may make unlimited telephone calls to a prospective student- 

athlete during the five days immediately preceding the prospective student- 
athlete’s official visit (per Bylaw" 13.6) to that institution. If more than one call 

10 



per week occurs under this exception and a scheduled official visit is canceled due 
to circumstances beyond the control of the prospective student-athlete or the 
institution (e.g., trip is canceled by the prospective student-athlete, inclement 

weather conditions), such calls shall not be considered institutional violations and 
shall not affect the prospective student-athlete’s eligibility. However, the 
institution shall submit a report to the conference office noting the cancellation of 

the official visit and the reasons for such cancellation. 

13.1.3.3.1.1 Telephone Calls in Conjunction with Official Visit. A,1~1,,,~ 
’ Institutional staff members may make unlimited telephone 

calls to a prospective student-athlete or those individuals accompanying 
the prospective student-athlete during the prospective student-athlete’s 
official visit transportation and during his or her official visit.~,~/c-’~ *-~o,~,,’a ..... 

ll. 7.1.2.2.) 

13.1.3.3.2 Letter-of-Intent Signing-Date Exception. Institutional coaching staff 
membersI,,~/"-- -~:-o~-,n"! .... .~a~.,.~. v,.,/~* may make unlimited telephone calls to a 

prospective student-athlete on the initial date for the signing of the National Letter 

of Intent and during the two days immediately following the initial signing date. 

13.1.3.3.2.1 Football Exception. In football, institutional                   ~1~-- staff 
members may make unlimited telephone calls to prospective student- 
athletes during the period 48 hours before and 48 hours after 7 a.m. on the 
initial signing date for the National Letter of Intent. 

[13.1.3.3.3 unchanged.] 

13.1.3.3.4 Off-Campus Contact Exception. Institutional coaching staff members 
~ ~ ~ ~ ~ may make unlimited telephone calls to a prospective 

student-athlete on the day a permissible, in-person, off-campus contact occurs 
with the prospective student-athlete. 

11 





[13.1.3.5 renumbered as 13.1.3.4, unchanged.] 

13.1.3.g5_ Collect and Toll-Free Telephone Calls. Institutional                                                                          ~1~ .... staff members 
/,,,,,, n,,1,~, 1~ ~ ~ ~ ~ may accept collect and toll-free (e.g., 1-800, 1-888) telephone 

calls placed by a prospective student-athlete and the prospective student-athlete’s parents 
and legal guardians, provided the calls are placed not earlier than July 1 following 
completion of the prospective student-athlete’s junior year in high school. 

13.1.3.g5_.1 Exception -- Men’s Basketball. In men’s basketball, institutional 
staff members may accept collect and toll-free (e.g., 1-800, 1-888) 

telephone calls placed by a prospective student-athlete and the prospective 
student-athlete’s parents and legal guardians, provided the calls are placed not 
earlier than the date on which an institution may begin placing telephone calls to a 
prospective student-athlete. 

13.1.3.~5_.2 Exception -- Women’s Basketball.    In women’s basketball, 
institutional coacP, ing staff members may accept collect and toll-free telephone 
calls placed by a prospective student-athlete and the prospective student-athlete’s 
parents and legal guardians, provided the calls are not placed earlier than the date 
on which an institution may begin placing telephone calls to the prospective 
student-athlete (see Bylaw 13.1.3.1.3). 

[ 13.1.3.7 renumbered as 13.1.3.6, unchanged.] 

Sonree: NCAA Division I Working Group on the Collegiate Model - Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Personnel 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those obj ectives. The regulations defining recruiting coordination functions that must be performed 
only by a head or assistant coach are not of national significance and, in many instances, present 
enforcement challenges. Each institution should be responsible for establishing its own policies and 
procedures related to the recruitment of prospective student-athletes, including the roles and 

13 



responsibilities of all athletics department staff members. The current rules requiring off-campus 
recruitment to be performed only by countable coaches would remain applicable. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and/or Athletics): None. 

14 



RWG PROPOSAL NO. ll-3-A -- PERSONNEL -- DEREGULATION OF SCOUTING OF 
OPPONENTS -- COUNTABLE COACHES ONLY 

Intent: To deregulate the restrictions on scouting opponents; further, to specify that scouting of 
opponents is limited to the head coach or one or more of the assistant coaches who count toward 
the numerical limitations on coaches. 

Bylaws: Amend 11.6, as follows: 

oo-, Scouting of Opponents. Scouting of opponents is limited to the head 
coach or one or more of the assistant coaches who count toward the numerical limitations 
in Bylaw 11.7.4. 

15 



Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August l, 2013 

Proposal Category: Amendment 



Topical Area: Personnel 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model -- Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’senduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. The regulations governing scouting of opponents are not of national significance. 
Widespread availability of video would suggest minimal competitive advantage would be gained 
from in-person scouting and would be offset by a coach’s diversion from other coaching 
responsibilities. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and/or Athletics): None. 

17 



RWG PROPOSAL NO. ll-3-B -- PERSONNEL -- LIMITATION ON SCOUTING OF 
OPPONENTS -- IN-PERSON SCOUTING PROHIBITED 

Intent: To prohibit in-person scouting except for scouting future opponents participating in the 
same tournament at the same site or the same double header event at the same site. 

Bylaws: Amend 11.6, as follows: 

11.6 Limitations on Scouting of Opponents. 

11.6.1 Bas/~e’+ba/!, F,’).~.tba!! and W,’).,",+,en’s V,gl!eyba!! In-Person Scouting Prohibition. /~ 
"" ve.l!eyb~!L offOff-campus, in-person scouting of opponents is 

prohibited, except as provided in Bylaw 11.6.1.1. 

11.6.1.1 r~ .... 1,,.~ ~’ ...... T .............. tn Exception -- Double-Header Events or 
D,,~, .......... Tournaments. An ;,~;,~,,; ....... Fay m ............ ~ ..... ~.,~ G~ ;,,. 

institution’s coaching staff ’~ ~,,0.~ ~ regul~’: ................ , ....... , ............ " or, ;- 

.... ,;~. ..... , rm~., ....... ~ ~,; ......... , ......... m. ;..¢;,,m..~.t may scout future opponents also 

pa~icipating in the same tournament at the same site or, ~"’~-~[ the same double- 

header event at the same site, ,~,im~,,, ~o; ..... rap., in �~ ...... tl ..... ~ihiIin~, 

11.6.1.1.1 Complimentary Game Tickets. An institution’s coaching staff 
member is permitted to receive press-box tickets or complimentary tickets 
from an opponent for the purpose of scouting the opponent during a regular- 
season tournament, double-header event or postseason tournament. 

11.6.1.2 Purchasing Video -- Postseason. r,. ~,,.~r,,~,,m ,~,.4 ....... , ..... ~,,,,~,.~ ~.~ .... ;,,, 
Following the selection of any postseason championship field until the conclusion of the 
championship, it shall be permissible for the participating institution to pay the costs of 
purchasing video for scouting purposes from individuals or professional scouting 
se~qces. 
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11.6.4~ Cost of Exchanging Video. It shall be permissible to pay the costs of exchanging video 
for scouting pu~oses in any spot, including the expenses of an individual traveling to pick up 
the video. 

11.6.4~. 1 Use of Commercial Entity. It shall be permissible in all spots for an institution 
to obtain video of a future opponent’s athletics contests for scouting purposes from a 
commercial entity that provides video recordin~dubbing se~’ices, provided the 
institution requesting the video pays no fees or expenses related to obtaining the video of 
the future opponent’s athletics contests, except for providing a blank videotape or D~ 
(or other medium) and paying postage costs. 

........ j .......... FF ....... J ...... F~"Y .... J .... ..... 8 ..... FF 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 
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Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Personnel 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’senduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those obj ectives. In the interest of simplicity and consistency, it is appropriate for one rule regarding 
scouting to apply to all sports. In most cases, video of future opponents is readily available either 
through institutional exchange, subscription to a recording/dubbing selnTice or intemet sites 
accessible to the general public. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and/or Athletics): None. 
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Spo~ 

Football, Bowl Subdivision (See Bylaw 11.7.2) 

Football, Championship Subdivision (See Bylaw 

Field Hockey 

Golf, Men’s 

Golf, Women’s 

Gymnastics, Men’s 

Gymnastics, Women’s 

Ice Hockey, Men’s 

Ice Hockey, Women’s 

Lacrosse, Men’s 

Lacrosse, Women’s 

Rifle, Men’s 

Rifle, Women’s 

Rowing, Women’s 

Rugby, Women’s 
Sand Volleyball, Women’s 
Skiing, Men’s 
Skiing, Women’s 

Soccer, Men’s 
Soccer, Women’s 
Softball 
Swimming, Men’s 
Swimming and Diving, Men’s 
Swimming, Women’s 
Swimming and Diving, Women’s 
Tennis, Men’s 
Tennis, Women’s 
Cross Country, Men’s (Without Track and Field) 
Track and Field, Men’s 
Cross Country/Track and Field, Men’s 
Cross Country, Women’s (Without Track and Field) 
Track and Field, Women’s 
Cross Country/Track and Field, Women’s 
Volleyball, Men’s 
Volleyball, Women’s 

Limit on Number 
of Coaches 

14 

11 

3 

2 

2 

3 

3 

3 

3 

3 

3 

2 

2 

3 

3 

2 

2 

2 

3 

3 

3 

2 

3 

2 

3 

2 

2 

2 

3 

3 

2 

3 

3 

3 

3 
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Limit on Number 
Sp ort                                                    of Coaches 

Water Polo, Men’s 2 
Water Polo, Women’s 2 
Wrestling 3 

[11.7.4.1 through 11.7.4.2 unchanged.] 

B. Bylaws: Amend 13.1.8, as follows: 

13.1.8 Banquets, Meetings and NCAA Promotional Activities. 
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[13.1.8.1 through 13.1.8.2 unchanged.] 

13.1.8.3 Attendance Outside a Contact or Evaluation Period. In sports with 
recruitin~ calendars (see Bylaw 13.17), a coach is not permitted to attend a banquet 
or meetin~ that is designed to recognize orosoective student-athletes and that occurs 
outside a contact or evaluation oeriod (or in men’s basketball, a recruitin~ oeriod), 
unless the coach has been asked to speak at the function. 

[13.1.8.3 through 13.1.8.4 renumbered as 13.1.8.4 through 13.1.8.5, unchanged.] 

Source: NCAA Division I Working Group on the Collegiate Model - Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Personnel 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing Division I rules with a view toward 
reducing the volume of unenforceable and inconsequential rules that fail to support the NCAA’s 
enduring values, and emphasizing the most strategically important matters. This proposal is part 

of a package recommended by the Rules Working Group designed to accomplish those 
objectives. The limits on the number of coaches who may recruit off-campus at any one time 
were initially adopted as cost containment measures, but there is no data, anecdotally or 
otherwise, that would suggest the rules have furthered that objective. Each institution should be 
responsible for establishing its own policies and procedures related to the off-campus recruitment 
of prospective student-athletes by authorized countable coaching staff members. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and/or Athletics): None. 
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RWG PROPOSAL NO. 12-1 -- AMATEURISM -- DEFINITIONS AND APPLICATIONS 
-- ACTUAL AND NECESSARY EXPENSES 

Intent: To establish a uniform definition of actual and necessary competition-related expenses. 

Bylaws: Amend 12.02, as follows: 

12.02 Definitions and Applications. 

[12.02.1 unchanged.] 

12.02.2 Actual and Necessary Expenses. Actual and necessary expenses are limited to: 

(a) Meals; 

(b) Lodging; 

(c) Apparel, equipment and supplies; 

(d) Coaching and instruction; 

(e) Health!medical insurance; 

(f) Transportation (expenses to and from practice and competition, cost of transportation 
from home to training/practice site at the beginning of the season/preparation for an event 
and from training/practice/event site to home at the end of season/event); 

(g) Medical treatment and physical therapy; 

(h) Facility usage; 

(i) Entry fees; and 

0) Other reasonable expenses. 

12.02.2.1 Application. Unless otherwise permitted by NCAA legislation, actual and 

necessary expenses may be provided only if such expenses are for competition on a 
team or in a specific event or for practice that is directly related to such competition. 
The value of such expenses must be commensurate with the fair market value of 
similar goods and services in the locality in which the expenses are provided and 
must not be excessive in nature. Actual and necessary expenses shall not include the 
expenses or fees of anyone other than the individual who participates as a member 

of the team or in a specific event. 

[12.02.2 through 12.02.7 renumbered as 12.02.3 through 12.02.8 unchanged.] 

26 



Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Amateurism 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I roles with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. Current amateurism legislation regarding what constitutes an actual and 
necessary competition-related expense is inconsistent and results in confusion by the 
membership, as well as perceptions of unfairness to prospective and enrolled student-athletes. 
This change will establish a consistent definition, thus eliminating unnecessary regulations and 
interpretations. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and/or Athletics): None. 
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RWG PROPOSAL NO. 12-2 -- AMATEURISM -- DEFINITIONS AND APPLICATIONS 
-- CALCULATION OF ACTUAL AND NECESSARY EXPENSES 

Intent: To specify that the calculation of a prospective student-athlete’s actual and necessary 
expenses incurred prior to initial full-time collegiate enrollment shall be based on expenses 
incurred during each calendar year (rather than on an event-by-event basis)~ 

Bylaws: Amend 12.02, as follows: 

12.02 Definitions and Applications. 

[ 12.02.1 unchanged. ] 

12.02.2 Calculation of Actual and Necessary Expenses - Prior to Initial Full-Time 
Collegiate Enrollment. The calculation of a prospective student-athlete’s actual and 
necessary expenses incurred prior to initial full-time collegiate enrollment shall be based on 
expenses incurred during each calendar year {rather than on an event-by-event basis). 

[12.02.2 through 12.02.7 renumbered as 12.02.3 through 12.02.8, unchanged.] 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 20113 

Proposal Category: Amendment 

Topical Area: Amateurism 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. Currently, prior to initial full-time collegiate enrollment, an individual whose 
annual expenses significantly exceed his or her annual prize money may still incur a violation if 
the prize money exceeded expenses in a single event. Calculation of expenses versus prize 
money over a calendar year is a more equitable, less bureaucratic approach that does not 
compromise the values of the collegiate model. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and!or Athletics): None~ 
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RWG PROPOSAL NO. 12-3 -- AMATEURISM -- DEFINITIONS AND APPLICATIONS 
-- NOMINAL BENEFIT 

Intent: To specify that prior to initial full-time enrollment at an NCAA institution, if an 
individual receives expenses from an otherwise permissible source (e.g., event sponsor, club 
team) that exceed his or her actual and necessary expenses by $300 or less, the eligibility of the 
individual shall not be affected; further, to specify that if a student-athlete engages in permissible 
outside competition and receives expenses from an otherwise permissible source (e.g., event 
sponsor, club team) that exceed his or her actual and necessary expenses by $300 or less, the 
eligibility of the student-athlete shall not be affected and the institution is not required to submit 

a self-report of the infraction. 

Bylaws: Amend 12, as follows: 

12.02 Definitions and Applications. 

[ 12.02.1 through 12.02.2 unchanged.] 

12.02.3 Nominal Benefit -- Prior to Initial Full-Time Enrollment at an NCAA Institution - 

Expenses from A Permissible Source. Prior to initial full-time enrollment at an NCAA 
institution, if an individual receives expenses from an otherwise permissible source (e.g., 

event sponsor, club team) that exceed his or her actual and necessary expenses by $300 or 
less, the eli~ibili .ty of the individual shall not be affected. 

12.02.4 Nominal Benefit -- Enrolled Student-Athlete - Expenses for Permissible Outside 
Competition. If a student-athlete en~ages in permissible outside competition and receives 
expenses from an otherwise permissible source (e.~., event sponsor, club team) that exceed 
his or her actual and necessary expenses by $300 or less, the eligibility of the student- 
athlete shall not be affected and the institution is not required to submit a self-report of the 
infraction. 

[12.02.3 through 12.02.7 renumbered as 12.02.5 through 12.02.9, unchanged.] 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Amateurism 

Rationale: As a result of the Presidential Retreat in August 20111, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
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those objectives. This change is consistent with the membership’s efforts to streamline the 
student-athlete reinstatement process. Currently, an infraction in which a prospective student- 
athlete receives more than actual and necessary expenses from an otherwise permissible source 
typically results in immediate reinstatement of eligibility once he or she provides a donation in 
the amount of the benefit to a charity of his or her choice. In 2011-12, there were a total of 1 l0 
amateurism certification process cases in which the student-athlete reinstatement penalty was 
repayment only. For 43 of the 110 cases, the total penalty involved was $300 or less. Any 
expenses from agents, professional teams (unless consistent with the professional team 
exception) or boosters generally remain impermissible regardless of the amount. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and/or Athletics): None. 
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..... ~;~; .... it,,,, ~,,~ .... ~’~ ~’~ ~ ~;~1 An individual may receive actual and 

necessary competition-related expenses from an outside sponsor other than an a~ent 
or a professional sports organization. An individnal may receive actual and 
necessary competition-related expenses from a representative of an institution’s 
athletics interests only if the representative lives in the same locale in which the 
individual resides and the expenses are provided as part of a local community 
fundraiser. 

12.1.2.1.4.4.1 Expenses/Benefits Related to Olympic Games. Members of an 
Olympic team may receive all nonmonetary benefits and awards 0rovided to 
members of an Olympic team beyond actual and necessary expenses, 

includin~ entertainment, equipment, clothing, lon~ distance telephone 
service, Internet access, and any other item or service for which it can be 
demonstrated that the same benefit is available to all members of that 

nation’s Olympic team or the specific sport Olym0ic team in question. 

[Remainder of 12.1.2.1.4 unchanged.] 

B. Bylaws: Amend 12.1.2.1.6, as follows: 

12.1.2.1.6 Preferential Treatment, Benefits or Services. Preferential treatment, benefits or 
services because of the individual’s athletics reputation or skill or pay-back potential as a 
professional athlete, unless such treatment, benefits or services are specifically permitted under 
NCAA legislation. [R] 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 
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Topical Area: Amateurism 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. Currently, there are several bylaws addressing the provision of competition- 
related expenses to prospective and enrolled student-athletes that are overly complicated and 
bureaucratic. This proposal provides the opportunity for prospective and enrolled student- 
athletes to seek out additional permissible financial resources to support their athletics 
aspirations without compromising the fundamental purpose of the collegiate model. 

Estimated Budget Impact: None. 

Impact on Student-Athlete’s Time (Academic and/or Athletics): None. 
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RWG PROPOSAL NO. 12-5 -- AMATEURISM -- PAYMENT BASED ON 
PERFORMANCE -- FROM AMATEUR TEAM OR EVENT SPONSOR -- SPORTS 
OTHER THAN TENNIS 

Intent: In sports other than tennis, to specify that an individual may receive up to actual and 
necessary competition-related expenses in both team and individual sports from an amateur team 
or a sponsor of event. 

A. Bylaws: Amend 12.1.2.1.5, as follows: 

12~1.2.1.5 Payment Based on Performance. Any payment, inch:c!ing that exceeds actual and 
necessary expenses~ and is conditioned on the individual’s or team’s place finish or performance 
or given on an incentive basis, or receipt of expenses in excess of the same reasonable amount 
for permissible expenses given to all individuals or team members involved in the competition. 

B. Bylaws: Amend 12.1.2.4, as follows: 

12.1.2.4 Exceptions to Amateurism Rule. 

pti D,~;.~,+ +.~ ~+,11 T;~,+, (%-dL,,-~-;,~++, W~,~..~ll .... ~ Based 12.1.2.4.1 Exce on for Prize Money ........................,~ ~ ................... 
on Performance -- Spots Other Than Tennis. In spots other than tennis, ~ 

u~,,, an individual may accept prize money based on his or her place 
finish or pertb~ance in an ~ athletics event / ........... , m,, ~ ..... , ~ .... ~,~ ...... ~,,~ 
Such prize money may not exceed actual and necessary expenses and may be provided 
only by the sponsor of the ~ event. The calculation of actual and necessary expenses 
shall not include the expenses or fees of anyone other than the prospective student-athlete 
(e.g., coach’s fees or expenses, parent’s expenses). 

[12.1.2.4.2 unchanged.] 
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12.1.2.4.#3_ Exception for Payment. Based on Team Performance                                                         ~,,.:f,,,~"#" .... ,~ Fa’!! Time 

individual may accept payment based on his or her team’s place finish or pe~o~ance, or 
given on an incentive basis (e.g, bonus), provided the combination of such payments and 
expenses provided to the individual does not exceed his or her actual and necessary 
expenses to pa~icipate on the team. The calculation of actual and necessau expenses 
shall not include the expenses or fees of anyone other than the prospective student-athlete 

(e.g, coach’s fees or expenses, parent’s expenses). 

[12.1.2.4.6 through 12.1.2.4.16 renumbered as 12.1.2.4.4 through 12.1.2.4.14, 
unchanged.] 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Amateurism 

Rationale: As a result of the Presidential Retreat in August 201 l, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. Currently, there are several bylaws addressing the provision of payment based 
on performance for prospective and enrolled student-athletes that are overly complicated and 
bureaucratic. This change would streamline the legislation for individuals prior to and following 
enrollment and for both individual and team sports without compromising the fundamental 
purpose of the collegiate model. 

Estimated Budget Impact: None. 

Impact on Student-Athlete’s Time (Academic and/or Athletics): None. 
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RWG PROPOSAL NO. 12-6 -- ASIATEURISM -- GENERAL REGULATIONS -- 
EXCEPTION FOR TRAINING EXPENSES -- GOVERNMENTAL ENTITIES 

Intent: To specify that an individual may receive actual and necessary training expenses to cover 
developmental training, coaching, facility usage, equipment, apparel, supplies, comprehensive 
health insurance, travel, room and board that are provided by a governmental entity~ 

Bylaws: Amend 12.1.2.4, as follows: 

12.1.2.4 Exceptions to Amateurism Rule. 

[ 12.1.2.4.1 through 12.1.2.4.8 unchanged.] 

12.1.2.4.9 Exception for Training Expenses. An individual (prospective or enrolled 
student-athlete) may receive actual and necessary expenses [including grants, but not 
prize money, whereby the recipient has qualified for the grant based on his or her 
performance in a specific event(s)] to cover developmental training, coaching, facility 
usage, equipment, apparel, supplies, comprehensive health insurance, travel, room and 
board ~vithout jeopardizing the individual’s eligibility for intercollegiate athletics, 
provided such expenses are approved and provided directly by the U.S. Olympic 
Committee (USOC)~ o~ the appropriate national governing body in the sport (or, for 
international student-athletes, the equivalent organization of that nation) or a 

~overnmental entity. 

[Remainder of 12.1.2.4 unchanged.] 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Amateurism 

Rationale: As a result of the Presidential Retreat in August 20111, the Collegiate Model -- Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. Several government programs currently available to athletes do not meet the 
criteria of the training expenses legislation. This change would reduce bureaucracy and 
confusion regarding the application of the applicable amateurism legislation and enhance 
student-athlete ~vell-being by providing increased access to funding to further athletics 
development. 

Estimated Budget Impact: None. 

Impact on Student-Athlete’s Time (Academic and/or Athletics): None. 
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RWG PROPOSAL NO. 12-7 -- AMATEURISM -- EMPLOYMENT 

Intent: To deregulate the Bylaw 12 student-athlete employment legislation, as specified. 

Bylaws: Amend 12.4, as follows: 

12.4 Employment. 

(a) Only for work actually performed; and 

(b) At a rate commensurate with the going rate in that locality for similar services. 

12.4.1.-/- Athletics Reputation.~,.~,.c’-4’ ~oo.~,.o~o.~,.’~"- Compensation may not include any 
remuneration for value or utility that the student-athlete may have for the employer 
because of the publicity, reputation, fame or personal following that he or she has 
obtained because of athletics ability. 
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Topical Area: Amateurism 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. The requirements that compensation is for work actually performed and at a 
rate commensurate with the going rate in the locality for similar services are adequate and 
appropriate safeguards for governing employment by student-athletes. Although a student-athlete 
may be employed as a result of his or her value to an employer based on athletics reputation, it 
remains impermissible for the student-athlete to be compensated simply for the value he or she 
may have to the employer as a result of such reputation. In addition, it remains impermissible 
for a student-athlete to receive compensation or awards (other than actual and necessary 
expenses) in conjunction with speaking engagements or attendance at events such as luncheon 
meetings of booster clubs or civic organizations. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and/or Athletics): None. 

39 



RWG PROPOSAL NO. 13-1 -- RECRUITING -- PROSPECTIVE STUDENT-ATHLETE - 
- STUDENT-ATHLETE ON SIGNING NATIONAL LETTER OF INTENT 

Intent: To specify that an individual is no longer considered a prospective student-athlete at the 
once he or she signs a National Letter of Intent (NLI) (or, for an institution that does not use the 
NLI in a particular sport, the institution’s written offer of admission and/or financial aid). 

Bylaws: Amend 13.02.12, as follows: 

13.02.12 Prospective Student-Athlete. A prospective student-athlete is a student who has started 
classes for the ninth grade. In addition, a student who has not started classes for the ninth grade 
becomes a prospective student-athlete if the institution provides such an individual (or the 
individual’s relatives or friends) any financial assistance or other benefits that the institution does 
not provide to prospective students generally. An individual remains a prospective student- 
athlete until one of the following occurs (whichever is earlier): 

[ 13.02.12-(a) unchanged. ] 

(b) The individual participates in a regular squad practice or competition at a four-year collegiate 
institution that occurs before the beginning of any term; o~ 

(c) The individual officially registers and enrolls and attends classes during the summer prior to 

initial enrollment; or 

(d) The individual signs a National Letter of Intent (NLI) (or, for an institution that does 
not use the NLI in a particular sport, the institution’s written offer of admission and/or 
financial aid). 

[13.02.12.1 through 13.02.012.2 unchanged.] 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Recruiting 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing Division I rules with a view toward 
reducing the volume of unenforceable and inconsequential rules that fail to support the NCAA’s 
enduring values, and emphasizing the most strategically important matters. This proposal is part 

of a package recommended by the Rules Working Group designed to accomplish those 
objectives. This proposed change is designed to further student-athlete success and well-being 

by allowing an individual who has demonstrated a significant commitment to attend a particular 
institution to be treated similarly to the enrolled student-athletes attending that institution. In 
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addition, this proposal would promote a greater development of the student-athlete/coach 
relationship by permitting increased access between the coach and an incoming signee. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and!or Athletics): None. 
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RWG PROPOSAL NO. 13-2 -- RECRUITING -- INITIAL DATE FOR 
COMMUNICATION AND IN-PERSON CONTACT 

Intent: To specify that communication and in-person contact may begin with a prospective 
student-athlete on or after June 15 at the completion of his or her sophomore year in high school 
or the opening day of classes of his or her junior year in high school (as designated by the high 

school), ~vhichever is earlier. 

A. Bylaws: Amend 13.1.1.1, as follows: 

13.1.1.1 Time Period for Off-Campus Contacts -- General Rule. Off-campus recruiting contacts 
shall not be made with an individual (or his or her relatives or legal guardians) before dMy4 

the openin~ day of his or her junior year in high school                                                                                                      ~,-~.x/7~°1"’ ~’~ ~J~,~,"~’"" 

to this provision are set fo~h in Bylaw 13.16.1. 

B. Bylaws: Amend 13.1.3, as follows: 

13.1.3 Telephone Calls. 

13.1.3.1 Time Period for Telephone Calls -- General Rule. Telephone calls to an 
individual (or his or her relatives or legal guardians) may not be made before ,-hgy-4 
following June 15 at the completion of his or her junior sophomore year in high school 

/, or the opening day of classes of his or her ..... ~-~" junior 
year in high school (as designated by the high school), whichever is earlier; thereafter, 
staff members shall not make such telephone calls more than once per week. 

13.1.3.1.1 Exception -- Baseball, Women’s Basketball, Cross Country/Track and 
Field, Football, Men’s Lacrosse, Women’s Lacrosse, Women’s Sand Volleyball, 
Softball and Women’s Volleyball. In baseball, women’s basketball, cross 
country/track and field, football~ men’s lacrosse, women’s lacrosse, women’s sand 
volleyball, softball and women’s volleyball, 
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13.1.5.2 Football. in football, each institution shall be limited to six in-person, off- 
campus recruiting contacts per prospective student-athlete at any site and shall include 
contacts made with the prospective student-athlete’s relatives or legal guardians, but shall 

13.1.5.3 Men’s Basketball. In men’s basketball, during the academic year, each institution 
shall be limited to seven recruiting opportunities (contacts and evaluations combined) per 
prospective student-athlete. Men’s basketball staff members shall not exceed 130 
recruiting-person days during the academic year contact and evaluation periods. 

Contacts that occur durin~ a prospective student-athlete’s .junior year durin~ 
recruiting periods other than the April recruiting period may occur only at the 
prospective student-athlete’s educational institution. During the April recruiting 
period of a prospective student-athlete’s junior year, contacts may occur at either 
the prospective student-athlete’s educational institution or residence. 

13.1.5.4 Women’s Basketball. In women’s basketball, during the academic year, each 
institution shall be limited to seven recruiting opportunities (contacts and evaluations 
combined) per prospective student-athlete~-"’~’:-~’-’ 

~ !.5.5). Women’s basketball staff members shall not 
exceed 100 recruiting-person days during the academic year contact and evaluation 
periods. 

[13.1.5.4.1 through 13.1.5.4.2 unchanged.] 

[13.1.5.5 through 13.1.5.10 unchanged.] 

D. Bylaws: Amend 13.4.1, as follows: 

13.4.1 Recruitin~ Materials. r ...... ,~ ~,t++~ ,z+ ....... ,+ t,,+~+,+,t,+zt ~_,~ ....... ,+ ++~ ~+~+~ ..... 

A~ institution shall not provide recruiting materials, including general correspondence related to 
athletics, to an individual (or his or her parents or legal guardians) until June 15 at the conclusion 
of his or her sophomore year in high school or the openin~ day of classes of his or her junior 
year in high school (as designated by the high school), whichever is earlier. In men’s 
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[Remainder of 13.4.1 unchanged.] 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Recruiting 

Rationale: As a result of the Presidential Retreat in August 20111, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. The establishment of regulations that provide for earlier access with 
prospective student-athletes is designed to support student-athlete success and well-being by 
allowing both the prospective student-athlete (and his or her family) and the institution greater 
opportunities to make more informed, and thus more sound, recruiting decisions. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and/or Athletics): None. 
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institution may make telephone calls to a prospective student-athlete at its 
discretion. 

[13.1.3.1.3.1 renumbered as 13.1.3.1.1.1, unchanged.] 

13.1.3.1.-4.2 A&!itio,":a! Res~rictio,qs    July Evaluation Periods -- Women’s 
Basketball. In women’s basketball, during the July evaluation periods, all 
communication with a prospective student-athlete, the prospective student- 
athlete’s relatives or legal guardians, the prospective student-athlete’s coach or any 
individual associated with the prospective student-athlete as a result of the 
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prospective student-athlete’s participation in basketball, directly or indirectly, is 
prohibited. 

[13.1.3.1.4.2.1 renumbered as 13.1.3.1.2.1, unchanged.] 
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[13.1.3.4 through 13.1.3.7 renumbered as 13.1.3.3 through 13.1.3.6, unchanged.] 

B. Bylaws: Amend 13.4, as follows: 

13.4.1 Recruiting Materials. In sports other than men’s basketball and men’s ice hockey, an 
institution shall not provide recruiting materials, including general correspondence related to 
athletics, to an individual (or his or her parents or legal guardians) until September 1 at the 
beginning of his or her junior year in high school. 
In men’s basketball and men’s ice hockey, an institution shall not provide recruiting materials, 
including general correspondence related to athletics, to an individual (or his or her parents or 
legal guardians) until June 15 at the conclusion of his or her sophomore year in high school. In 

men’s basketball, if an individual attends an educational institution that uses a nontraditional 
academic calendar (e.g., Southern Hemisphere) an institution shall not provide recruiting 
materials, including general correspondence related to athletics, to an individual (or his parents 
or legal guardians) until the day after the conclusion of the individual’s sophomore year in high 

school. [D] 

[13.4.1.1 unchanged.] 
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Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Recruiting 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. The current regulations governing modes and restrictions on recruiting 
communication are cumbersome and present numerous enforcement challenges. Institutions 
and/or conferences, at their discretion, should be responsible for establishing policies and 
procedures governing the recruitment of prospective student-athletes by athletics department 

staff members. 

Estimated Budget Impact: None. 

Impact ou Student Athlete’s Time (Academic audior Athletics): None. 
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[ 13.4 through 13.20 renumbered as 13.3 through 13.19, unchanged.] 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Recruiting 

Rationale: As a result of the Presidential Retreat in August 20111, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing Division I rules with a view toward 
reducing the volume of unenforceable and inconsequential rules that fail to support the NCAA’s 
enduring values, and emphasizing the most strategically important matters. This proposal is part 

of a package recommended by the Rules Working Group designed to accomplish those 
objectives. The current legislation is not consequential as it simply codifies policies that will 
continue to be executed by the Eligibility Center, regardless of their inclusion in the NCAA 
Manual. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and/or Athletics): None. 
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13.4.1.-2-1_ Electronic Transmissions. Electronically transmitted correspondence that may 
be sent to a prospective student-athlete (or the prospective student-athlete’s parents or 
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[13.4.3 renumbered as 13.4.2, unchanged.] 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 
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Topical Area: Recruiting 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing Division I rules with a view toward 
reducing the volume of unenforceable and inconsequential rules that fail to support the NCAA’s 
enduring values, and emphasizing the most strategically important matters. This proposal is part 
of a package recommended by the Rules Working Group designed to accomplish those 
objectives. The current legislation governing recruiting materials presents enforcement 
challenges. Arguably, a prospective student-athlete’s decision to attend a particular institution is 
not significantly influenced by the volume of recruiting material received. In addition, the 
current legislation does not further the working group’s proposed principle of fair competition, 
which is designed to reduce rules that have been adopted to regulate an institution’s potential 
financial advantages. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and!or Athletics): None~ 
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RWG PROPOSAL NO. 13-5-B -- RECRUITING -- RECRUITING MATERIALS -- 
GENERAL CORRESPONDENCE ONLY 

Intent: To prohibit sending or providing prospective student-athletes any recruiting materials 
other than general correspondence, as specified. 

Bylaws: Amend 13.4, as follows: 

13.4 Recruiting Materials 

13.4.1 Recruiting Materials. In sports other than men’s basketball and men’s ice hockey, an 
institution shall not provide recrui:ing n~ateria!s,.;~-/~’-¢;--.~,v.o,es general correspondence related to 
athleticsr to an individual (or his or her parents or legal guardians) until September 1 at the 
beginning of his or her junior year in high school. In men’s basketball and men’s ice hockey, an 
institution shall not provide "~~       .1~, ~.m_~,~7 general correspondence related to 
athletics~ to an individual (or his or her parents or legal guardians) until June 15 at the conclusion 
of his or her sophomore year in high school. In men’s basketball, if an individual attends an 
educational institution that uses a nontraditional academic calendar (e.g., Southern Hemisphere) 
an institution shall not provide ......... "; ......... ,.,.~.1~ ;..a,.~,;... .......... ~s ........... , ............. ~s general correspondence related to 
athleticsr to such an individual (or his or her parents or legal guardians) until the day after the 
conclusion of the individual’s sophomore year in high school. 

13.4.11.11 Printed Recruiting A]aterial~, General Correspondence Related to Athletics. 
As specified below, an institution may provide ,~,0 r..n .... ; .... ;,,,,n ~,~,..~;.~,~ general 
correspondence [hard copy or electronically (see Bylaw 13.4.1.2)]to prospective 
student-athletes, their parents or legal guardians, their coaches or any other individual 
responsible for teaching or directing an activity in which a prospective student-athlete is 
involved÷. 

General correspondence may be sent only by mail, subject 
to the following provisions: 

(-/-)lk) The correspondence shall include a single sheet of institutional letterhead, which 
shall not exceed 8 1/2 by 11 inches in size; 

62-)(b} There are no restrictions on the design or content of one side of the single sheet of 
institutional letterhead. The opposite side shall be blank, except for text (typed or 
handwritten) used to communicate a message to the recipient and any other handwritten 
information; 

(-3-) c~ Additional pages of the correspondence shall be limited to plain white paper (not to 
exceed 8 1/2 by 11 inches in size) and black ink. The additional pages shall be blank, 
except for text (typed or handwritten) used to communicate a message to the recipient 
and any other handwritten information; and 
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(-5)(d) An envelope used to send the correspondence may only include the institution’s 
name and logo or an athletics logo (in addition to the postage, return address and 
addressee information) on the outside, must be blank on the inside ~vhen produced and 
may not exceed 9 by 12 inches,’~d 
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13.4.11.11.1 Express Mail Services. An institution is not permitted to use express 
mail delivery services and may only use first-class mail or a lesser rate of service 

(e.g., parcel post) with no extra services (e.g., certified mail, delivery 
confirmation to provide v .............. v ................... ~ ........... ~eneral 
correspondence to prospective student-athletes, their parents or legal guardians, 
their coaches or any other individual responsible for teaching or directing an 
activity in which a prospective student-athlete is involved, who reside within the 

50 United States, other than the National Letter of Intent or other written 
admissions and/or financial aid commitment to attend the institution and 

13.4.1.1.2 Athletics Publications. An institution may produce ~t printed media 

g~4d~ athletics publications (e,~., media ~uidel; however, an institution shall not 
provide a printed media g~tide .......... ’~ ..... ;,~,,~ ,~,,~; ...... m;~,; ...... , ~;,.,,~ 

publications to a prospective student-athlete, his or her parents 
or legal guardians, the prospective student-athlete’s educational institution or any 
individual involved in the coaching of a prospective student-athlete. It is not 
permissible to make a printed ..... ~; .... ;~ ......... m ...... ;.~ ~m~;.~ 

, z;~,.~ ;. ~,,z~,, ~ 2 ~ t ~ athletics publications available flee of 
charge to a prospective student-athlete, his or her parents or legal guardians, the 
prospective student-athlete’s educational institution or any individual involved in 
the coaching of a prospective student-athlete, even if such publications are 
available to other members of the general public flee of charge. ~- ;-~’;""; ......... 

reeruit#:~Fr~eess. An institution may only provide~- ,,.~,.~-~; .... ~,..~,~;~-’ an athletics 
publication to a prospective student-athlete via ~ a hyperlink in electronic mail 

[13.4.1.1.2.1 unchanged.] 

13.4.1.2 Electronic Transmissions. Electronically transmitted correspondence that may 
be sent to a prospective student-athlete (or the prospective student-athlete’s parents or 
legal guardians) is limited to electronic mail and facsimiles. (See Bylaw- 13.1.6.2.) All 
other forms of electronically transmitted correspondence (e.g., Instant Messenger, text 
messaging) are prohibited. ’~t~,~.r N__9.o attachments may be included with electronic mail 
correspondence, but hyperlinks to information on the institution’s website or other 
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13.4.1.5 Video/Audio Materials. An institution may only. ,,,-+~" 

.... ;~,~ ;~ ,~; .... ,~. ~ ..... ;~;~t. provide video or audio material 

provided to a prospective student-athlete (or the prospective student-athlete’s parents or 
legal guardians) via ~ hyperlinks in electronic correspondence m’~dl attachmem ~:" 

¢;-~ except ....... m.,3 ;. ~,,t~,, ~ ~ 4 t � ~ pre-enrollment information, which 

may also be provided via attachment to electronic correspondence or a digital media 
storage device (e.~., DVD, flash drive). [D] 

Source: NCAA Division I Working Group on the Collegiate Model - Rules 
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Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Recruiting 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing Division I rules with a view" toward 
reducing the volume of unenforceable and inconsequential rules that fail to support the NCAA’s 
enduring values, and emphasizing the most strategically important matters. This proposal is part 
of a package recommended by the Rules Working Group designed to accomplish those 
objectives. The current legislation governing recruiting materials presents enforcement 
challenges. Arguably, a prospective student-athlete’s decision to attend a particular institution is 
not significantly influenced by the volume of recruiting material received. In addition, the 
current legislation does not further the working group’s proposed principle of fair competition, 
which is designed to reduce rules that have been adopted to regulate an institution’s potential 
financial advantages. It would remain permissible for an institution to post materials on its 
website to be accessed by prospective student-athletes. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic audior Athletics): None. 
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Member institutions and their representatives of 
athletics interests are prohibited from financing, arranging or using recruiting aids (e.g., 
newspaper advertisements, bumper stickers, message buttons) designed to publicize the 
institution’s interest in a particular prospective student-athlete. 

Source: NCAA Division I Working Group on the Collegiate Model - Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Recruiting 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing Division I rules with a view toward 
reducing the volume of unenforceable and inconsequential rules that fail to support the NCAA’s 
enduring values, and emphasizing the most strategically important matters. This proposal is part 
of a package recommended by the Rules Working Group designed to accomplish those 
objectives. The current restrictions related to general (as opposed to personalized) 
advertisements/promotions present enforcement challenges. In addition, the current legislation 
does not further the working group’s proposed principle of fair competition, which is designed to 
reduce rules that have been adopted to regulate an institution’s potential financial advantages. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and/or Athletics): None. 
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RWG PROPOSAL NO. 13-7 -- RECRUITING -- PUBLICITY -- NO RESTRICTIONS 
AFTER COMMITMENT 

Intent: To eliminate the restrictions on publicity related to a prospective student-athlete after he 
or she has signed a National Letter of Intent or the institution’s written offer of admission and/or 
financial aid or after the institution has received his or her financial deposit in response to its 
offer of admission, as specified. 

Bylaws: Amend 13.10, as follows: 

113.10 Publicity 

13.10.1 Presence of Media During Recruiting Contact. A member institution shall not permit a 
media entity to be present during any recruiting contact made by an institution’s coaching staff 
member. 

13.10.2 Publicity Before Commitment. 

13.10.2.1 Comments Before ~ Commitment. Before the signing of a prospective 
student-athlete to a National Letter of Intent or an institution’s written offer of admission 

and/or financial aid or before the institution receives his or her financial deposit in 
response to its offer of admission, a member institution may comment publicly only to 
the extent of confirming its recruitment of the prospective student-athlete. The institution 
may not comment generally about the prospective student-athlete’s ability or the 
contribution that the prospective student-athlete might make to the institution’s team; 
further, the institution is precluded from commenting in any manner as to the likelihood 

of the prospective student-athlete committin~ to or signing with that institution. 

13.10.2.1A Evaluati ons for Medi a, Recruiting Servi ces. Athl eti cs department staff 
members shall not evaluate or rate a prospective student-athlete for news media, 

scouting services or recruiting sew’ices pri~ro~,’" ,,~m ............ ~, ~,o1~o,’; ...... ~ o,~,,"’~’~" ~,,,~t~’~o 

[ 13.10.3 through 13.10.7 renumbered as 13.10.2.2 through 13.10.2.6, unchanged.] 

13.10.82.__~7 Photograph of Prospective Student-Athlete. It is permissible for an institution 

to photograph a prospective student-athlete during a campus visit to be used in the 
institution’s permissible publicity and promotional activities (e.g., press release, media 
guide), but the photograph may not be provided to the prospective student-athlete. It 

.......... jj~, ~j ..................... j ......................... ~, ~ ..... 
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has committed to the i,qstit’dtio~. 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Recruiting 

Rationale: As a result of the Presidential Retreat in August 201 l, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing Division I rules with a view toward 
reducing the volume of unenforceable and inconsequential rules that fail to support the NCAA’s 
enduring values, and emphasizing the most strategically important matters. This proposal is part 

of a package recommended by the Rules Working Group designed to accomplish those 
objectives. Any regulations on publicity after a student-athlete has committed to an institution 
are inconsequential and any currently prohibited activities should be left to the discretion of the 
institution and/or conference. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and/or Athletics): None. 
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RWG PROPOSAL NO. 13-8 -- RECRUITING -- CAMPS AND CLINICS -- 
PROSPECTIVE AND ENROLLED STUDENT-ATHLETE EMPLOYMENT 

Intent: To deregulate the camps and clinics employment legislation related to prospective and 
enrolled student-athletes, as specified; further; in football, to eliminate the participation 
prohibition on senior prospective student-athletes. 

A. Bylaws: Amend 13.12.1, as follows: 

13.12.1 Institution’s Sports Camps and Clinics. 

[13.12.1.1 through 13.12.1.2 unchanged.] 

13.12.1.3 Attendance Restriction. A member institution’s sports camp or clinic shall be 
open to any and all entrants (limited only by number, age, grade level and/or gender). 

[13.12.1.4 through 13.12.1.6 unchanged.] 

13.12.1.7 Employment of Prospective Student-Athletes/No Free or Reduced Admission 
Privileges. 

13.12.1.7.1 General Rule. An institution, members of its staff or representatives 
of its athletics interests shall not employ or give free or reduced admission 
privileges to a prospective student-athlete who is an athletics award winner or any 
individual being recruited by the institution per Bylaw 13.02.12.1. An institution 
may offer discounted admission to its camps and clinics based on objective 
criteria unrelated to athletics abilities (e.g., registration prior to a specific date, 
online registration, attendance at multiple sessions, group discounts), provided 
such discounts are published and available on an equal basis to all who qualify. 

JR] 
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13.12.1.7.1.1 Exception -- Employment after Commitment. An 
institution may employ a prospective student-athlete in a camp or 
clinic, provided he or she has si~ned a National Letter of Intent or the 
institution’s written offer of admission and!or financial aid or after 
the institution has received his or her financial deposit in response to 
its offer of admission. Compensation may be paid only for work 
actually performed and at a rate commensurate with the goin~ rate in 
the locality for similar services. 

[13.12.1.7.2 through 13.12.1.7.5 unchanged.] 

B. Bylaws: Amend 13.12.2, as follows: 

13.12.2 Employment at Camp or Clinic. 

13.12.2.1 Student-Athletes. A student-athlete ;;’ha is may be employed in any sports 
camp or clinic,,.~.,~’ ,,.~o’~00’ ..~’;~" j,.o~,..�’~;; ..... .,.~,;~’~" requirements: provided compensation is 

provided pursuant to the criteria of Bylaw 12.4.1. A student-athlete who only 
lectures or demonstrates at a camp/clinic may not receive compensation for his or 
her appearance at the camp/clinic. JR] 
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Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 
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Topical Area: Recruiting 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’senduring values and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. Student-athlete employlnent should be regulated only by the requirement that 
compensation is for work actually performed and at a rate commensurate with the going rate in the 
locality for similar services. Consistent with the general prohibition on the receipt of compensation 
by a student-athlete in conjunction with speaking engagements or attendance at events such as 
luncheon meetings of booster clubs or civic organizations, it remains impermissible for a student- 
athlete to receive compensation if he or she only lectures or demonstrates at a camp or clinic. In 
addition, prospective student-athletes who have demonstrated a commitment to attend an institution 
should be allowed to be employed in that institution’s camps and clinics since no recruiting 
advantage will be gained through such employment. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and!or Athletics): None. 
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RWG PROPOSAL NO. 14-1 - ELIGIBILITY -- ACADEMIC POLICIES AND 
INCONSEQUENTIAL LEGISLATION 

Intent: To eliminate or modify specified Bylaw 14 regulations, including legislation that is 
directly supported by institutional academic policy. 

Bylaws: Amend 14, as follows: 

14 Eligibility: Academic and General Requirements 

[ 14.1 through 14.2 unchanged. ] 

14.3 Freshman Academic Requirements. 

14.3.1 Eligibility for Financial Aid, Practice and Competition. A student-athlete who enrolls in a 
member institution as an entering freshman with no previous full-time college attendance shall 
meet the following academic requirements, as certified by the NCAA Eligibility Center, as 
approved by the Executive Committee, and any applicable institutional and conference 
regulations, to be considered a qualifier and thus be eligible for financial aid, practice and 
competition during the first academic year in residence. 

[14.3.1.1 through 14.3.1.3 unchanged.] 

[14.3.1.5 renumbered as 14.3.1.4, unchanged.] 

[14.3.2 through 14.3.4 unchanged.] 

14.3.5 Determination of Freshman Eligibility. 

14.3.5.1 Pa~icipation Prior to Ce~ification. 

8O 



a 

no,qrecruited student-athlete reports for athletics participation before his or her 
qualification status has been certified, the student may practice, but not compete, 
during a 45-day period, provided the student meets all other requirements to be 
eligible to practice. An institution shall not provide athletically related financial 
aid to the student during this period. After the 45-day period, the student shall 
have established minimum requirements .... ....... ~1 .... lm,,,~v,~, (as certified by the NCAA 
Eligibility Center) to continue practicing or to compete and receive athletically 
related financial aid. 

[14.3.5.2 through 14.3.5.5 unchanged.] 

[ 14.3.6 unchanged. ] 

14.4 Progress-Toward-Degree Requirements. 

[14.4.1 through 14.4.2 unchanged.] 

14.4.3 Eligibility for Competition. 

14.4.3.11 Fulfillment of Credit-Hour Requirements. Eligibility for competition shall be 
determined based on satisfactory completion of at least: 

[14.4.3.1-(a) through 14.4.3.1-(c) unchanged.] 

[14.4.3.1.1 through 14.4.3.1.6 unchanged.] 
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14.5.4.5 Two-Year College Transfer Regulations. The following regulations shall be 
applied in administering the eligibility requirements for two-year college transfers. 

[14.5.4.5.1 through 14.5.4.5.6 unchanged.] 

114.5.4.5.7 Participation Prior to Certification. 

T .... +:,,, If a ............. ++"+ two-year college transfer student reports for 

athletics participation before the student’s high school or two-year college 
academic record has been certified, the student may practice, but not 
compete, during a 45-day period, provided the student meets all other 
requirements to be eligible to practice. An institution shall not provide 
athletically related financial aid to the student during this period. After the 
45-day period, the student shall have established minimum requirements 
as a transfer student to continue practicing or to compete and receive 
athletically related financial aid. 

[ 14.5.4.5.8 unchanged. ] 

[14.5.4.6 through 14.5.4.8 unchanged.] 

[ 14.5.5 through 14.5.6 unchanged.] 
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Topical Area: Eligibility 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. Legislation that is inconsequential or directly addressed by institutional academic 
policy should no longer be included in the Manual. 

Estimated Budget Impact: None. 

Impact on Student Athlete’s Time (Academic and/or Athletics): None. 
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RWG PROPOSAL NO. 16-1 -- AWARDS, BENEFITS AND EXPENSES -- AWARDS -- 
AFTER INITIAL FULL-TIME ENROLLMENT AT THE CERTIFYING INSTITUTION 

Intent: To specify that an institution, conference or the NCAA may provide an award to a 
student-athlete anytime after his or her initial full-time enrollment at the certifying institution. 

A. Bylaws: Amend 16.1.1, as follows: 

16.1.1 Application of Awards Legislation. 

[116.1.1.1 unchanged.] 

After Initial Fnll-Time Enrollment at the Certifying Institntion. An institution, 
conference or the NCAA may provide an award to a student-athlete anytime after 
his or her initial full-time enrollment at the certifying institution. The awards 
limitations of Bylaw 16.1 apply to awards received by a student-athlete whi!e enro!led 

include cash, gift ce~ificates, gift cards that are redeemable for cash (original amount or 
any balance thereo0, a cash-equivalent award (an item that is negotiable for cash or trade 
or other se~ices, benefits or merchandise) for athletics pa~icipation, or a country club or 

spots club membership. Awards received by a student-athlete for participation in an 

event while not representing his or her institution shall conform to the regulations of 
the recognized amateur organization that ~overns the competition, Such awards 
may include gift certificates and ~ift cards, but may not include cash. [R] 

[16.1.1.3.1 through 16.1.1.3.2 renumbered as 16.1.1.2.1 through 16.1.1.2.2, 
unchanged.] 

[16.1.1.4 renumbered as 16.1.1.3, unchanged.] 

B. Bylaws: Amend :16.1.4.1, as follows: 

16.1.4.1 Participation Awards. Awards for participation in intercollegiate athletics may be 
presented each year, limited in value and number as specified in Figure 16 1 - 

Frovided to ~ student athlete Frior ~" ,t,~ ~,,, of the ~-’-’~""~’~- ’~ ~--~ ~ .... contest of the regular 
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o±/~,, o.’ Awards for participation in special events may be 
provided only to student-athletes eligible to participate in the competition. JR] 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 20113 

Proposal Category: Amendment 

Topical Area: Awards, Benefits, and Expenses 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with revie~ving current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. Deregulating the legislation related to the timing of a student-athlete’s receipt 
of an award (during the academic year or during the summer) will allow greater discretion to 
institutions, conferences and the NCAA to determine when to provide awards. 

Estimated Budget Impact: Will vary. 

Impact on Student-Athlete’s Time (Academic and/or Athletics): None. 
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Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Awards, Benefits, and Expenses 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing Division I rules with a view toward 
reducing the volume of unenforceable and inconsequential rules that fail to support the NCAA’s 
enduring values, and emphasizing the most strategically important matters. This proposal is part 

of a package recommended by the Rules Working Group designed to accomplish those 
objectives. This proposal will provide greater flexibility- for applicable entities to provide 
student-athletes with expenses to receive any noninstitutional award or recognition as a result of 
their accomplishments. Deregulating the legislation related to providing expenses for a student- 
athlete to receive a noninstitutional awards (e.g., hometown award, established regional, 
national, or international award) will create consistency within the legislation and will enhance 
the student-athlete experience. 

Estimated Budget Impact: Will vary. 

Impact on Student-Athlete’s Time (Academic and/or Athletics): None. 
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RWG PROPOSAL NO. 16-3 -- AWARDS, BENEFITS AND EXPENSES -- ACADEMIC 
AND OTHER SUPPORT SERVICES 

Intent: To specify that an institution, conference or the NCAA may finance other academic 
support, career counseling or personal development services that are reasonable for the success 

of student-athletes. 

Bylaws: Amend 16.3, as follows: 

16.3 Academic and Other Support Services. 

16.3.1 Mandatory. 

16.3.1.1 Academic Counseling/Support Services. Member institutions shall make 
general academic counseling and tutoring services available to all student-athletes. Such 
counseling and tutoring services may be provided by the department of athletics or the 
institution’s nonathletics student support services. In addition, an institution, conference 
or the NCAA may finance other academic and support, career counselin~ or personal 

development services that ,1~,, ~...,o.. ..... ¯ ,,, ,~ ...... , .... r,, ..... ~ ..... ,,, t, .......... ~,~ 
............. y are reasonable for the academic success of gs student-athletes. 

[Remainder of 16.3 unchanged.] 

Sonrce: NCAA Division I Working Group on the Collegiate Model -- Rules 

90 



Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Awards, Benefits, and Expenses 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. This proposal will provide institutions and conferences with the flexibility to 
provide student-athletes with reasonable support services and will enhance the student-athlete 
experience. Given the recent emphasis on academics and the various support services available, 
deregulating this area will allow institutions and conferences to further support the academic and 
personal success of student-athletes. 

Estimated Budget Impact: Will vary. 

Impact on Student-Athlete’s Time (Academic and!or Athletics): None. 
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Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Awards, Benefits, and Expenses 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I ~-ales with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. This proposal provides institutions, conferences and the NCAA with the 
flexibility to provide student-athletes with medical and related expenses and services. Such 
flexibility will protect and enhance the health, safety, and mental and physical well-being of 

student-athletes. 

Estimated Budget Impact: Will vary from institution to institution. 

Impact ou Student-Athlete’s Time (Academic and/or Athletics): None. 
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RWG PROPOSAL NO. 16-5 -- AWARDS, BENEFITS AND EXPENSES -- 
PERMISSIBLE BENEFITS -- STUDENT-ATHLETE’S RELATIVES OR INDIVIDUALS 
OF A COMPARABLE RELATIONSHIP 

Intent: To revise all references to a student-athlete’s "spouse," "parents," "family member" or 
"children" in Bylaw 16 to "relative or individual of a comparable relationship"; further, to permit 

a student-athlete’s relative or individual of comparable relationship to receive benefits, as 
specified. 

A. Bylaws: Amend 12.1.2.4.10, as follows: 

12.11.2.4.110 Exception for ~mi!)’J~r"o ~o!    ~,,"~    "~,~,,,t.,~~!’’~;" ~,~,,,~o ...... Benefits to Relatives or 
Individuals of a Comparable Relationship - National Team Competition. A commercial 
company (other than a professional sports organization) or members of the local community may 
provide actual and necessary expenses for an individual’s ............, ’~, ~--~ ..... ~’; ..... 
,~mo,, relatives or individuals of a comparable relationship to attend m~, ,~¢, .... ~,~ ~ .... 

national team competition in which the student-athlete will participate. In addition, an 
individual’s relatives or individuals of a comparable relationship may receive nonmonetarv 
benefits provided to the relatives or individuals of a comparable relationship of all national 
team members in coniunction with participation in national team competition. 

B. Bylaws: Amend 16.02.3, as follows: 

16.02.3 Extra Benefit. An extra benefit is any special arrangement by an institutional employee 
or a representative of the institution’s athletics interests to provide a student-athlete or the 

student-athlete’s relative or individual of a comparable relationship or friend a benefit not 
expressly authorized by NCAA legislation. Receipt of a benefit by student-athletes or their 

relatives or individuals of a comparable relationship or friends is not a violation of NCAA 
legislation if it is demonstrated that the same benefit is generally available to the institution’s 

students or their relatives or individuals of a comparable relationship or friends or to a 
particular segment of the student body (e.g., international students, minority students) 
determined on a basis unrelated to athletics ability. 

C. Bylaws: Amend 16.1.7, as follows: 

16.1.7 Expenses to Receive Noninstitutional Awards. 

[16.1.7.1 unchanged.] 

16.1.7.2 Established Regional, National or International Awards. It is permissible for an 
outside organization (other than a professional sports organization) to provide actual and 
necessary expenses for a student-athlete to travel to a banquet designed to recognize the 
individual’s accomplishments as an athlete in order for the student-athlete to receive an 
established regional, national or international award (permitted by NCAA legislation). 
The outside organization also may provide actual and necessary expenses for the student- 
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.................. ¯ ...... ~1~,~ relatives or individuals of a comparable relationship athlete’s o~, 
to attend the recognition event. [R] 

[16.1.7.3 unchanged.] 

16.1.7.4 Conference Awards. A conference or its member institutions may provide actual 
and necessary expenses for a student-athlete to travel to the conference office or other site 
to receive a conference award. In addition, the conference may provide actual and 
necessary expenses for the student-athlete’s Faren’~s~/~o .... ~o!~-’~! g~tarc!ian~’~                    ~°’~’~, ~;F~)’~tse 
relatives or individuals of a comparable relationship to attend the presentation of the 
conference’s male or female "athlete of the year" award to the student-athlete, provided 
not more than one male and one female student-athlete receive such an award per 
academic year. The conference also may provide actual and necessary expenses for the 
student-athlete’s ........ ’~ (or 10.~ ...... ¢~.~ ,~,,4 ......... relatives or individuals of a 
comparable relationships to attend the presentation of conference academic awards to 
the student-athlete, provided the academic awards are presented on a regular basis in 
recognition of outstanding academic achievement. [R] 

D. Bylaws: Amend 16.2.1.3.2, as follows: 

16.2.1.3 Institution’s Home Events in Other Sports. 

[16.2.1.3.1 unchanged.] 

16.2.1.3.2 Complimentary Admissions to an Institution’s Home Contest Honoring a 
Student-Athlete. An institution may provide a maximum of four complimentary 
admissions to a student-athlete for an institution’s game or event during which a student- 
athlete is being honored but not participating, provided such complimentary admissions 
are used by the student-athlete’s~,~, ........ ,~,,~o" (or     ,,~,~o~ ...... ~ ~,~, ....... ~,~,,o/~’~’~ ~,,~,’~-:~,, ............ o~,~,~,o,~ relatives or 
individuals of a comparable relationship. [R] 

E. Bylaws: Amend 16.6, as follows: 

16.6 Expenses for Student-Athlete’s Friends and Relatives or Individuals of a Comparable 
Relationship. 

16.6.1 Permissible. An institution may not provide any expenses to a student-athlete’s 
relatives or individuals of a comparable relationship or friends, except as permitted in 
Bylaws 16.6.1 and 16.11. [R] 

116.6.1.11 Expenses for~,~,~.,~’ ........ ~,~,~,~,,~, ...... ~,~ Relatives or Individuals of a 
Comparable Relationship to Postseason Football Game or NCAA 
Championship. The institution may provide the cost of actual and necessary 
expenses (e.g., transportation, lodging, meals and expenses associated with team 

entertainment functions) for the ............ ~ -1~ .... relative or individual of a 
comparable relationship of an eligible student-athlete to accompany the student- 
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athlete to a licensed postseason football game or an NCAA football championship 
in which the student-athlete is a participant, and in other sports, to one round 
(conducted at the site) of any NCAA championship in which the student-athlete is 
a participant. JR] 

116.6.1.2 ~Lodging at Postseason Events for Relatives or Individuals of a 
Comparable Relationship. An institution may reserve or secure lodging at any 
postseason event (other than a conference event) at a reduced or special rate for 

the ..... ,~/..~ 1 .... t ..... ~ ..... ~ ~.~,~ ....... ~’~" : .... ~" relatives or individuals of 
a comparable relationship of a student-athlete who is a participant. It is not 
permissible for an institution to cover any portion of the cost of lodging, including 
any cost associated with reser~,ing or securing lodging. JR] 

16.6.1.3-~.~,~r~#" ~wt,, ..... ~,~,~,-,,~s"~’~’~" Injury or Illness.    The institution may pay 

transportation, housing and meal expenses for a student-athlete’s ...... 

relatives or individuals of a comparable 
relationship and any other student-athlete to be present in situations in which a 
student-athlete suffers an_/.§~k’       o,.,m .... ~,~,,,,.~s"~’~°" injury, or illness, or in the event of a 

student-athlete’s death, to provide such expenses in conjunction with funeral 
arrangements. [R] 

16.6.1.3.1 FamiD:~,~,,,,~,a :1 ..... ~, .... w:-o-,~,~,,o ~’’’4’’* ,~o,,,~o~ m [:,,, Student-Athlete’s Relatives 
or Individuals of a Comparable Relationship An institution may pay 
transpo~ation, housing and meal expenses for a student-athlete’s ~ 

~ndchildren relatives or individuals of a comparable relationship 
and any other student-athlete to be present in situations in ~vhich a~ 

: m~ ,.,,,,~.,,, ..m~.,., student-athlete’s relative 

or individual of a comparable relationship suffers a~ [b# threate~ting 

injuw or illness, or in the event of a ~mi!) ...... ~.,,,~ ~, ~ .... ~ ....... ¢~,,,. 
such an individual’s death, to provide the student-athlete’s ~ 

avdchi!drev relatives or individuals of a comparable relationship 
and any other student-athletewith such expenses in conjunction with 
funeral awangements. [R] 

16.6.11.4 :~t ..... ~’~ ~ .... National Team Competition -- ~ Benefits to 
Relatives or Individuals of a Comparable Relationship. A commercial 
company (other than a professional sports organization) or members of the local 
community may provide actual and necessary expenses for a student-athlete’s 

’1~ relatives or individuals of a 
comparable relationship to attend ,t,o :~, ..... :,~ ~z .... national team 
com0etition in which the student-athlete will participate. In addition, fam#y 

: ,,,~,,~,,~,, :~mt,,,,,o a student-athlete’s relatives or individuals of a 
comparable relationship may receive nonmonetary benefits provided to the 
::,~a, ...... ~, ...... relatives or individuals of a comparable relationship of all 
~qt, ..... ~o national team members in conjunction with participation in ~ 

Games national team competition. JR] 
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16.6.1.5 Reasonable~’-~-"1~.~.~, ~,.,.,.~,.o’" Food and Drinks. An institution may provide 

student-athlete’s relatives or individuals of a comparable relationship with 
reasonable re~,~eshmems~.~.,/" ..... ,.,.J,~’ ~.’~-~..,~o, ........ o,.~,~o/~’~1 food and drinks in conjunction 

with educational meetings or celebratory events (e.g., senior night) and on an 

occasional basis for other reasons. [R] 

16.6.1.6 Complimentary Admissions to Institutional Awards Banquets. An 
institution may provide complimentary admissions to an institutional awards 
banquet for the sFouse and chi!dren relatives or individuals of a comparable 
relationship of any student-athlete being honored at the banquet. [R] 

F. Bylaws: Amend 16.11.1, as follows: 

16.11.1 Permissible. 

16.11.1.1 General Rule. Receipt of a benefit (including otherwise prohibited extra 
benefits per Bylaw 16.11.2) by student-athletes, their relatives or individnals of a 

comparable relationship or friends is not a violation of NCAA rules if it is 
demonstrated that the same benefit is generally available to the institution’s students and 

their relatives or friends. 

[16.11.1.2 through 16.11.1.11 unchanged.] 

16.11.1.12 Miscellaneous Benefits. An institution may provide or arrange for the 
following benefits for a student-athlete: [R] 

[ 16.11.1.12-(a) through 16.11.1.12-(c) unchanged. ] 

(d) Occasional meals to team members provided by the ~ a ~,,~.,.~ .,/~/.,,~~e~ 
student-athlete’s relative or individual of a comparable relationship at any location; 

[16.11.1.12-(e) unchanged.] 

(f) Reasonable tokens of support and transportation, housing and meal expenses in the 
t,,,,~ relative or event of serious injury, serious illness, or death of" a 

individual of a comparable relationship or teammate; 
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(g) Fundraisers for student-athletes (or their1,,,,,~.,~,~,." ........ I1~,~, .f~0,,-7#r"~z" n~en;bers relatives or 
individuals of a comparable relationshio) under the following extreme circumstances: 

[116.11.1.12-(h) unchanged.] 

G. Bylaws: Amend 16.11.2, as follows: 

16.11.2 Nonpermissible. 

16.11.2.1 General Rule. The student-athlete shall not receive any extra benefit. The term 
"extra benefit" refers to any special arrangement by an institutional employee or 
representative of the institution’s athletics interests to provide the student-athlete or his or 
her relatives or individuals of a com0arable relationshi0 or friends with a benefit not 
expressly authorized by NCAA legislation. [R] 

[Remainder of 16.11.2 unchanged.] 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 20113 

Proposal Category: Amendment 

Topical Area: Awards, Benefits, and Expenses 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. This proposal replaces the current and varying legislative references to various 
relatives with a broader definition for individuals who would be permitted to receive identified 
benefits in conjunction with the student-athlete experience. This concept includes nontraditional 
families, yet maintains a regulatory level that encourages a shared responsibility between 
student-athletes and institutions. An institution is in the best position to determine who in a 
student-athlete’s life is a relative or individual of a comparable relationship. Because this 
proposal maintains a level of legislative definition, it will continue to minimize undue pressures 
from third parties. Further, the modifications to the benefits provided enhances the student- 
athlete experience by providing greater opportunities for members of a student-athlete’s family to 
share in the student-athlete’s success and to be present during injury or illness. 

Estimated Budget Impact: Will vary. 

Impact on Student-Athlete’s Time (Academic and!or Athletics): None. 
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with regard to entertainment that may be provided to student-athletes in conjunction 
practice or competition. Further, this proposal will enhance the student-athlete experience. 

Estimated Budget Impact: Will vary. 

Impact on Student-Athlete’s Time (Academic and/or Athletics): None. 

with 
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16.8.1.2.3 Me,a! A!/owan,,:e Linut,ation. A!! student alh!ctcs on lh,c same team 

......................... ~ ........... ~ ............................................ jj 

.... JJ .......... "l ........ l ............ J " ..... t .......... J~" ~ l .................. "J 

[16.8.1.3 renumbered as 16.8.1.1, unchanged.] 

7 t .................... ’l ............ J 

~J ........... ’l ...... °l ............ J .................................. J ........... 
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under such circumstances. 
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16.8.2 Nonpermissible. 

[16.8.2.5 renumbered as 16.8.2.1 unchanged.] 

B. Bylaws: Amend 16.9, as follows: 

16.9 Other Travel Expenses Provided By the Institution. 

16.9.1 Permissible Travel Expenses Not Related to Practice or Competition. It 

institution may provide actual and necessary expenses to a student=athlete to represent the 
institution in non-competitive events (e.~., ~oodwill tours, media appearances, student- 
athlete advisory committee meetings). Further, an institution may provide reasonable local 
transportation to student-athletes on an occasional basis. |R1 
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,basis. 

C. Bylaws: Amend 16.11, as follows: 

16.11 Benefits, Gifts and Se~ices. 

16.11.1 Permissible. 

[16.11.1.1 through 16.11.1.5 unchanged.] 

1g 1 +1 ID1 

period 
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[16.1 l. l. l0 through 16. l l. l. 15 renumbered as 16. l 1.1.6 through 16.1 l. l. l i unchanged.] 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 20113 

Proposal Category: Amendment 

Topical Area: Awards, Benefits, and Expenses 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. The current legislation may be simplified by deregulating many prescriptive 
bylaws. Specifically, a general rule that permits an institution to provide actual and necessary 
expenses for a student-athlete to represent the institution and in practice and competition 
provides enough framework for an institution to determine how to apply the legislation. 
Simplifying the legislation surrounding the provision of expenses for travel allows an institution 
to use discretion to provide expenses, including incidental expenses, in accordance with 
institutional policies, whether for competition or for non-competitive events. 

Estimated Budget Impact: Will vary. 

Impact on Student-Athlete’s Time (Academic and/or Athletics): None. 
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RWG PROPOSAL NO. 16-8 -- AWARDS, BENEFITS AND EXPENSES -- NATIONAL 
TEAM TRYOUTS, PRACTICE AND COMPETITION 

Intent: To specify that a student-athlete may receive actual and necessary expenses and 
reasonable benefits associated with national team practice and competition; further, to specify 
that an institution may provide actual and necessary expenses for an unlimited number of 
national team tryouts and championship events. 

A. Bylaws: Amend 12.4.2.2, as follows: 

Frahibited National Team Practice and Competition. A student-athlete may receive actual 
and necessar~ expenses and reasonable benefits associated with national team ~ractice and 
competition (e.~., health insurance, broken-time ~ayments). [R] 

B. Bylaws: Amend 16.8.1.3, as follows: 

16.8.1.3 Other Competition. During an academic year in which a student-athlete is eligible to 
represent an institution in athletics competition (or in the following summer), an institution may 
provide actual and necessary expenses related to participation in the following activities: [R] 

[ 16.8.1.3-(a) through 16.8.1.3-(b) unchanged. ] 

(c) Not more than r, vo na¢4onM National team tryout competition events, including events from 
which participants are selected for another tier of tryout competition or events from which final 
selections are made for the national team that will participate in the Olympic Games, Pan 
American Games, World Championships, World Cup, World University Games or World 
University Championships. 
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C. Bylaws: Amend 16.10.1, as follows: 

16.10.1 Permissible. 

~’t~"    ~ ....... ~ o’, ~’~" 

~. National Team Practice 
~nd Competition. A student-~thlete m~y receive ~ctuM and necessary expenses and 
reasonable benefits associated with n~tionM team practice ~nd competition (e.~., 
heMth insurance, broken-time p~yments). [R] 

[16.10.1.3 renumbered as 16.10.1.2, unchanged.] 

16.10.1.43_ Outside Sports Teams. An amateur outside sports team or organization may 
provide actual and necessary expenses to team members only if the expenses are: [R] 

[16.10.1.4-(a) through 16.10.1.4-(d) renumbered as 16.10.1.3-(a) through 16.10.1.3-(d), 
unchanged.] 

16.10.1.43_. 1 Practice in Conjunction with Competition. Practice expenses may be 
accepted only if such practice is directly related to a competition and is conducted 
during a continuous time period preceding the competition. [R] 
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[16.10. 1.5 through 16.10. 1.9 renumbered as 16.10.1.4 through 16.10. 1.8, unchanged.] 

16.10.2 Nonpermi ssible. 

[16.10.2.1 through 16.10.2.2 unchanged.] 

[16.10.2.4 through 16.10.2.5 renumbered as 16.10.2.3 through 16.10.2.4, unchanged.] 

Source: NCAA Division I Working Group on the Collegiate Model -- Rules 

Effective Date: August 1, 2013 

Proposal Category: Amendment 

Topical Area: Awards, Benefits, and Expenses 

Rationale: As a result of the Presidential Retreat in August 2011, the Collegiate Model - Rules 
Working Group was formed and charged with reviewing current Division I rules with a view 
toward reducing the volume of unenforceable and inconsequential rules that fail to support the 
NCAA’s enduring values, and emphasizing the most strategically important matters. This 
proposal is part of a package recommended by the Rules Working Group designed to accomplish 
those objectives. This proposal will simplify the current legislation by establishing a general rule 
that allows actual and necessary expenses and reasonable benefits associated with national team 
practice and competition. Further, an institution may use discretion to provide expenses for a 
student-athlete’s participation in an unlimited number of national team tryouts. Such permissive 
regulations will enhance student-athlete success and ~vell-being and eliminate the need for 
prescriptive legislation. 

Estimated Budget Impact: Will vary. 

Impact on Student-Athlete’s Time (Academic and/or Athletics): None. 
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MEMORANDUM 

RO. Box 6222 

Indianapelis, India~ :16206 

Telephone: 317/917-8222 

S hip pi~g/0verl’..ig ht Address: 

/802 Alonzo Watford St, Drive 

August 20, 2012 

TO: Executive Directors and. Chief Executive Officers of Select Coaches 
Associations. 

NCAA Division I Conference Commissioners, 

FROM: Walter Harrison, chair 
NCAA Division ~ Committee on Academic Performance. 

SUBJECT: Newly Adopted NCAA Division [ Initial-Eligibility Standards and 
Educational Efl:brts, 

During its October 2011, rneeting, the NCAA Division I Board of Directors 
adopted new initial~eligibiIity standards effective Augus~ 2016. The new 
standards require prospective studentoathletes m meet higher academic s~andards 
in order to compete during their t~rs~, year at an NCAA Division [ institt~tion. This 
fall. the high school fi’eshman class will be the [’irst class subjec~ to the new 
standards, increasing the importance of educational outreach, 

The NCAA staff is coordinating an educational outreach etTort regarding ~aew 
initial-~el~gibility requirements, hel:ping to ensure the e&~cation of all key 
constimem:s (e,go, proslpects, parents, high school coaches). This outreach effort 
will necessitate the im,’olvement of Division I member institution’s personnel in 
helping reach high school personnel in their local and recruiting regions. 
Moreover, .current recruiting legislatior~ limits the amoum a~d type of engagemem- 
college coaches can have in t:he education of prospective student-athletes. Thus, 
the NCAA Division I Committee on Academic Pertbrmance is seeking input 
regarding a broadening of current legislation to allow college coaches to have 
contact at~d communication with prospect age and younger individuals -i[br the 
sole purpose of educating them on the new academic requirements. The 
committee is not intcrcsted in expanding actual recruiting opportunities, but rather 
only in loosening restrictions armmd college coaches hclpitag to educate prospects 
on the new initial-eligibility standards. The committee is also examining the role 
noncoaching personnel plW in these educational effmis. 

°l"[~e purpose of this communication is to solicit feedback regarding modification 
to current recruiting rul.es aimed at mflmncing coaches’ opportunities to help 
educate prospective studer~t-,athletes regarding the new initial~eligibility standards. 

National Collegiate Athletic Association 

An association of over 1,200 mo~.bors serving the.., studet~t-athlete 
Equal Oppo~t ~r ty!Aff r ~at ve A ;t o ] E ~ p!oyer 



MEMORANDUM 
Page No. 2 

Initial input from your membership is reqttested by ~, 2012. It is anticipated that 
the Committee on Academic Performm~.ce will disct~ss this topic and review feedback during its 
October 20!2, meeting, with the intention of making a recommendation to the Board for 
consideration during its October 2012, meeting. 

Attached with tNs letter are materials that outline the specific discussion items. Please provide 
feedback l:}’om your association, or con:[~rence to Jerm Fraser, NCAA Director of Academic and 
Membership Affairs (jfr~er@ncaa.org) ~aot later thar~ September 10, 2012. 

That~k you in advance for your thoughtful feedbaclc 

WH:alg 

cc: SelectNCAA Staff 



Please provide feedback from your membership to Jenn Fraser (ifraser@ncaa.org) with the 
NCAA staff not later than September 10, 2012. 

Guiding Principles: 

A successful outreach and education initiative regarding the newly adopted initial- 
eligibility standards to prospective student-athletes and younger individuals is paramount. 

A shared outreach effort between the NCAA and member institutions, including coaching 
and noncoaching staff personnel, will have the most significant impact in reaching 
prospective student-athletes. 

Current legislation and interpretations inhibit the involvement of institutional personnel 
in educating prospect-aged and younger individuals about the newly adopted standards. 

The intent behind broadening current legislation is for the sole purpose of educating 
prospects on the new academic requirements and not to permit earlier recruiting access. 

Questions for Consideration: 

Do you agree with the guiding principles on which legislative recommendations would be 

based? If not, why? What other principles, if any, should be added? 

Should institutional personnel be permitted to use only educational materials created by 
the NCAA to educate or should institutions be permitted to create unique materials for 
the purpose of introducing the newly adopted standards? 

Should outreach and education in the form of presentations not be restricted by the 
recruiting calendar or location? 

Should the less restrictive recruiting rules permit only additional written/electronic 
communication and not in-person or "live" communication? 

Any additional comments or suggestions your association/conference has for the 
committee as it considers this matter? 

documentcenter.ncae~/msaaiama/Academics/IEandCoachEducation/Memo/Surve~081512 JF:alg.doc 



¯ No initiated contact. Men’s Basketball/ 

Current Legislation Men’s ice Hockey 
¯ May respond to prospect’s request but no recruitment 

Coaches and information. General correspondence June 
Administrators :15 after sophomore year (mail 

¯ Send NCAA documents at any time. or email).* 

All Other Sports 

General correspondence 
September :I of junior year 
(mail or email). 

Current Legislation 

Coaches and 

Administrators 

No off-campus contacts before July :l following junior year or opening day of senior year classes.** 

Coaches may speak at meeting if initiated by educational institution and no recruiting presentation; coach may not have contact and no evaluations (general rule, more restrictive sport 

specific not included). 

Men’s Basketball 

Off-campus contacts shall not be made with an individual (or his relatives or legal 

guardians) before the opening day of his junior year of high school. 

Contacts that occur during the junior year during recruiting periods other than the April 

recruiting period may only occur at the prospective student-athlete’s educational 

institution. 

During the April recruiting period of a prospective student-athlete’s junior year, contacts 

may occur at either the prospective student-athlete’s educational institution or residence. 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Hostetter, Brad <bhostetter@theacc.org> 

Monday, October 29, 2012 10:08 AM 

Anthony Bennett (coachbennet@virginia.edu); Brad Brownell (brownel@clem~n.edu); Brim~ Gregory (bgregory@athletics.gatech.edu); J 

Leonard HaJnilton (jlhamilton@fsu.edu); Ja~nes Johnson (shspradl@vt.edu); Jamie Dixon (jdixon@athletics.pitt.edu); JeffBzedlik 

(heflinlg@~vfn.edu); Jim Boeheim (kclavall@syr.edu); Jim Larranaga (coachl@miami .edu); Mark GottfiJed (m gottfried@ncsu.edu); Mark 

Tmgeon (mturgeon@umd.edu); Michael K~zyzewski (gbbrown@dnaa.duke.edu); Roy Willia~s (nlynch@uncaa.unc.edu); Steve Donahue 

(s~tephen.donahne@bc.edu) 

Swofford, John <jswofford@theacc.org>; Hicks, Karl <ldficks@theacc.org>; Blake James (bjames@mim~fi.edu); Brad Bates 

(brad.bates@bc.edu); Bnbba Cum~ingham (bubbac@uncaa.unc.edn); Crafig Littlepage (ckl9e@irginia.edn); Dan Radakovich 

(drad@gatech.edu); Daryl J. Gross (djgross@syr.edu); Debbie Yow (d~vow@ncsu.edu); Jim Weaver (weaverj@vt.edu); Kevin Anderson 

(kevina@umd.edu); Kevin White (kwhite@duaa.duke.edu); Randy Spetman (rspetmma@fsn.edu); Ron Wellman (wellmaru@~vfu.edu); 

Steve Pederson (spederson@athletics.pitt.edu); Terry Don Phillips (pteny@clemson.edu); Amy Herman (aj schae@nncaa.unc.edu); Carly 
Pariseau (carly.pariseau@bc.edu); Came Doyle (came doyle@ncsu.edu); Cindy Hartmann (chartmann@duaa.duke.edu); Dan 

Bartholomae (dbaxtholomae@athletics.pitt.edu); Dan Trump (dtrump@umd.edu); David Reed (reed@miami.edu); Eric Baumgartner 

(emb8p@virginia.edu); Erlease Wagner Esq. (erleasem@syr.edu); Jerome Rodgers (jrodgers@athletics.gatech.edu); Jim Curry 

(jmculD’@admin.fsu.edu); StephaJ~ie Ellison (saellis@clemson.edu); Tim Paxker (tparke@~t.edu); Todd Hairston (hairstc@wfu.edu); 

Carolyn Ca]la~hma (c~nc@virginia.edu); Janie Hodge (hodge@cle~nson.edu); Laxly Killough (laxly@vt.edu); Broo~ne, Lissa L 

<lbroome@em~fil.unc.edu>; Martha Puta]laz PhD (putallaz@duke.edu); Marvin P. Dawkins (tndawldns@tnimni.edu); Michael J. 

Wasylenko (mjwasyle@syr.edu); Nicholas Hadley (Hadley@mnd.edu); Pamela Perrewe’ (ppe~rewe@cob.fsu.edu); Rich~:rd D Carmichael 

(carmicha@wfu.edu); Robert Taggart Jr. (robert.taggaint@bc.edu); Sam Pardue (sam pardue@ncsu.edu); Sue Ann Allen 

(sne.bidstrup@chbe.gatech.edu); Susan Albrecht (saa01@pitt.edn) 

NCAA Enforcement Update - Head Coach Responsibili~ 

Head Coach Responsibility-MBB.pdt~pdf 

As a follow up to the discussions at the May meeting and Jim Haney’s update at media day, it is anticipated that the new enforcement model will be adopted by the NCAA 
Board of Directors to~norrow. Attached is a document that provides intbrmation gleaned from an NCAA educational document on how- head coaches can detnonstrate that 
an atmosphere of compliance is promoted within their progrmn. Please review the information and know that there is more detail available in a document sent to your 
administration last week. 
I hope this info~anation is a helpful starting point for additional conversation on your campus. Th~x~ks and let me know if you have any questions. 
Brad Hostetter 
Senior Associate Commissioner 
Compliance/Governance/Human Resources 
Atlantic Coast Cont~rence 
Emafil: bhostetter(?~theacc.org 
Phone: 336-854-8787 
Fax: 336-369-0065 
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www.tarheelblue.com 

November 2, 2012 

Christopher Strobel 
Enforcement 
National Collegiate Athletic Association 
P.O. Box 6222 
Indianapolis, IN 46206-6222 

Dear Mr. Strobel: 

This letter is written to report a violation of NCAA Bylaw 13.1.2.4 (b) Other Restrictions, 
Athletics Representative; Observing Prospective Student-Athlete’s Contest. Roy Williams, Head 
Men’s Basketball Coach at the University of North Carolina at Chapel Hill (UNC), permitted a 
representative of UNC’s athletics interest (i.e., booster) to accompany him to basketball 
tournaments at which Coach Williams was recruiting. 

On Wednesday, July 25, 2012, Coach Williams traveled by private airplane to recruit at several 
basketball tournaments being held in Las Vegas, NV. Accompanying him on the trip was the 
owner of the private plane, who is also a UNC booster. Believing that the applicable regulation 
only precluded a coaching staff member from sitting with a booster while recruiting, Coach 
Williams took care not to accompany the booster into the games or sit next to him while in 
attendance at games over the next three days (July 25-27). Rather, Coach Williams sat in the 
section designated for college coaches, and the booster sat in the general seating area of the 
gymnasiums. 

The violation was discovered upon the Compliance staff’s review of an expense report 
associated with the recruiting travel. As a result of this violation, the Compliance staff has 
provided rules education to the Men’s Basketball staff" regarding the inability of boosters to 
accompany coaches to recruiting events. 

Please contact my office with questions and concerns. Thank you for your time and 
consideration. 

Sincere)~y, 

Lawrence R. Cunnin 
Director of Athleticg 



Mr. Brad Hostetter, Associate Commissioner, ACC 
Dr. Holden Thorp, Chancellor 
Ms. Lissa Broome, Faculty Athletics Representative 
Mr. Vince Ille, Senior Associate Athletics Director 
Mr. Clint Gwaltney, Senior Associate Athletics Director 
Mr. Steve Kirschner, Senior Associate Athletics Director 
Ms. Amy Herman, Associate Athletics Director for Compliance 
Mr. Lance Markos, Director of Compliance 
Mr. Roy Williams, Head Men’s Basketball Coach 



December 1, 2012 

DEPARTMENT OF 

ATHLETICS 

P.O. BOX z~:~6 

SMITH CENTER. 

SKIPPEI~. BO’~/’LES DI(IVE (DELIVEII~y) 

CHAPEL HILL, NC .~75t5 

T 9~9.962o6oo0 

F 919.962.6oo2 

www.tarheelblueocom 

Christopher Strobel 
Enforcement 
National Collegiate Athletic Association 
P.O. Box 6222 
Indianapolis, IN 46206-6222 

Dear Mr. Strobel: 

This letter is written to report a violation of NCAA Bylaw 13.1.7.4 Limitations on Number of 
Evaluations - Football. During the 201.2 Fall Evaluation Period, two assistant Football coaches 
evaluated Stratford High School (SC) on separate occasions. 

On Friday, November 2, 2012, Assistant Coach Blake Anderson attended a game between 
Stratford High School and Goose Creek High School (at Goose Creek), utilizing the one 
permissible evaluation for Stratford High School during the Fall Evaluation Period. Then, on 
Friday, November 16, 2012, Assistant Coach Gunter Brewer attended a game between Stratford 
High School and Gaffney High School (at Gaffney). As a result, Stratford High School was 
evaluated twice, exceeding the limit of one permissible evaluation. 

The violation was discovered and self-reported by the Football administrative staff. On the day 
of the second evaluation, Coach Brewer was scheduled to visit Gaffney High School during the 
day, but not attend the game. His decision to stay for the gmne, without checking on the status of 
Gaff-ney’s opponent, was an unfortunate oversight. 

To prevent such a violation from occurring in the future, the Football administrative staffwill 1) 
distribute to coaches a printed list of all schools that have been previously evaluated during the 
recruiting period, and 2) require coaches to inform the administrative staff of which high school 
games they intend to attend, so that the games can be reviewed and approved in advance. 

Because the violation was discovered early in the Contact Period, the penalty will be 
immediately imposed, and the Football coaching staff will reduce their number of permissible 
contacts (and associated evaluations) by two. Thus, the staff will be permitted to use only four 
contacts during the 2012-20t3 academic year with prospects that attend Stratford High School. 
Additionally, the Spring Evaluation Period will be reduced by two days, limiting the staff to 166 
total evaluation days during the Swing of 2013. 

Please contact my office with questions and concerns. Thank you for your time and 
consideration. 



Sincerely, 

Mr. Brad Hostetter, Senior Associate Commissioner, ACC 
Dr. Holden Thorp, Chancellor 
Ms. Lissa Broome, Faculty Athletics Representative 
Mr. Vince Ille, Senior Associate Athletics Director 
Mr. Rick Steinbacher, Senior Associate Athletics Director 
Ms. Amy Herman, Associate Athletics Director for Compliance 
Mr. Corey Holliday, Associate Athletics Director 
Mr. Lance Markos, Director of Compliance 
Mr. Larry Fedora, Head Football Coach 
Mr. Blake Anderson, Assistant Football Coach 
Mr. Gunter Brewer, Assistant Football Coach 
Mr. Joe Haydon, Director of Football Operations 



MEMORANDUM 

frO, Box 6222 

Indianapolis, Indiana 46206 

Telephon~: 3~7/9~7-6222 

Shipping/0vern]ght Address: 

1802 Alonzo Watford St. [}rive 

Indianapolis, indiana 46202 

March 5, 20 I3 

TO: NCAA Member Institutions 

FROM: Mark Lewis, Executive Vice President~o~.,, 
Championships and Alliances ~?~ . 

SUBJECT: Impact of New Jersey Sports ~agering 

Championships UPDATE 
Legislation on NCAA 

As you may know, in the litigation filed by the NCAA in United States District 
Court in New Jersey, the judge granted a permanent injunction wNch prevents New 
Jersey from moving forward with the legalization of slpor~s wagering in the state. 
Therefore, at presem there is no conflict with the NCAA’s championship hosting 
policy for events in New Jersey. 

Effective irmrtediately we wil] allow New Jersey-based member institutions to be 

considered for hosting non-predetermined site of NCAA championships. 
Institutions and conferences in New Jersey may also bid, and be considered, to host 
future championship events. This change applies only to events going forward due 
to the change in the legal landscape in New Jersey with the court g~anting the 
permanent ~njuncdon. 

One note of caution, the State of New Jersey will likely appeal the District Cour~ 
decision and if the law’s effectiveness changes, ~ve may be tbrced to again prohibit 
championships in the State of New Jersey consistent with the NCAA championship 

hosting policy. 

It is certainly not our preference to change direction related to the application of the 
policy and be faced with the possibility of additional change due to the actions of 
New Jersey and any subsequent court determinations. However, the fact that at 
present we can allow student-atNetes ~o compete on their "home field" is worth the 
potemia! for future disruptions. 

National Col]egiate Athletic Assoc stion 

An association of over 1,200 members serving the student-athlete 
Equal 0ppor~unity/Affirmative Action Employer 



NCAA MEMORANDUM 
March 5, 2013 
Page No. 2 

As we have expressed before, the spread of legalized sports wagering is a threat to the integrity 

of athletic competition and student-athlete well-being. Protecting both are fundamental principles 
of the NCAA and reason for the NCAA policy related to hosting championships. 

Please contact me if you have any questions or concerns. My direct line is 317-917-6271 and my 
email address is mlewis@ncaa.org. 

MAL:cmv 

cc: NCAA Championships and A11~ances Staff 

NCAA Governance and Legal Staff 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Hostetter, Brad <bhostetter@theacc.org> 

Tuesday, March 19, 2013 9:14 AM 

Caxolyn CaJla~hea~ (cmc@virginia.edu); Elaine Wise (eowise0 l@louis~ille.edu); Jea~ie Hodge (hodge@clemson.edu); Larry Killough 

(larty@vt.edu); Broome, Lissa L <lbroome@email.unc.edu>; Martha Puta]l~ PhD (putallaz@duke.edu); Ma~in P. Dawkins 

(mdawkins@miami.edu); Michael J. Wasylenko (mjwasyle@~r.edu); Nicholas Hadley (Hadley@umd.edu); Peanela 

Perrewe’ (pperrewe@cob.fsu.edu); Patricia Bellia (pbellia@nd.edu); Richard D Camfichael (ceamicha@wfu.edu); Robe(t Taggart Jr. 

(robert.taggart@bc.edu); Sam Peadue (sam paxdue@ncsu.edu); Sue Ann Allen (sue.bidstrup@chbe.gatech.edu); Susan Albrecht 

(saa01@pitt.edu); Blake James (bjames@mieani.edu); Brad Bates (brad.bates@bc.edu); Bubba Cunningham (bubbac@uncaa.unc.edu); 

Craig Littlepage (cld9e@irginia.edu); Dan Radakovich (drad@clemson.edu); Daryl J. Gross (djgross@syr.edu); Debbie Yow 
(d~yow@ncsu.edu); Jack Swarbrick (swarbrick. l@nd.edu); Jim Weaver (weaverj@vt.edu); Kevin Anderson (kevina@umd.edu); Kevin 

White (kwhite@duaa.duke.edu); Paul Griffin (pgriffin@athlelics.gatech.edu); Randy Spetman (rspetman@fsu.edu); Ron Wellman 

(wellmanr@~vfu.edu); Steve Pederson (spederson@athletics.pitt.edu); Tom Jurich (jurich@louis~dlle.edu); Barbara Kenned,v-Dixon 

(kbarbar@clemson.edu); Barbara Walker (walkerbg@wfu.edu); Beth Miller (bmille@uncaa.unc.edu); Donna Sea~ft 

(dsant~athletics.pitt.edu); Jaclyn Jacki Sila~ (jsilar@duaa.duke.edu); Ja~e Miller (inl2y@vi~inia.edu); Jennit~r Stmwley 

(j.sttawley@miami.edu); Jo@ Mooradia~ (mooradjo@bc.edu); Julie Hermeam (jkherm01 @louisville.edu); Lisa Rudd (lrud@vt.edu); Lori 

Ebihara (lebiham@umd.edu); Michelle Lee (michellelee@ncsu.edu); Missy Conbx~y (mconboy@nd.edu); Renee M. Baumgaxtner 

(rmbaumg@syr.edu); Sharon McCloskey (smcclosk@vt.edu); Theresa We~el (twe~el@athletics.gatech.edu); Vanessa Fuchs 

(vfuchs@admin.fsu.edu) 

Swoftbrd, John <jswottbrd@theacc.o~g>; Elliott, Jeff<jellio~)theacc.org>; Finch, Nora Lynn <nlfinch@fl~eacc.org>; Burgemeister, Matt 

<mburgemeister@theacc.org>; Brown, Shamaree <sbrown@theacc.org >; Koone, Katie <kkoone@theacc.org>; Carly Pariseau 
(carly.pariseau@bc.edu); Came Doyle (camedoyle@ncsu.edu); Cindy Hartmeam (chartmann@duaa.duke.edu); Dan Bartholomae 

(dbartholomae@athlelics.pitt.edu); Deaa Raben (d.rabenl@miami.edu); Dan Tromp (dtrump@umd.edu); Eric Baumgartner 

(emb8p@irginia.edu); Erlease Wagner Esq. (efleasem@syr.edu); Jerome Rodgers (jrodgers@afl~letics.gatech.edu); Jim Curry 

(jmcuri3.@admin.fsu.edu); Lance Ma¢kos (markos@uncaa.unc.edu); Stephanie Ellison (saellis@clemson.edu); Tim Parker 
(tparker@vt.edu); Todd Hairston (hairstcV~:wfu.edu) 

Overfde status 

3-19-13 ovem&s.:d~ 

As a follow up to the meeting on Friday, the attached represents the current oven-ide status of proposals adopted by the Boaxd of Directors in January as of this morning. 
Override requests will be accepted until 5 p.m. tomorrow. 
I hope this is helptM. 
Brad Hostetter 
Senior Associate Co~nmissioner 
Compliance/GovernmaceiI tuman Resources 
Atlantic Coast Conference 

Phone: 336-854-8787 
Fax: 336-369-0065 
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12 

13 

A 

Proposal Number 

11-2 

ll-3-B 

11-4 

12-1 

12-2 

12-3 

12-4 

12-5 

12-6 

13-1 

13-3 

13-4 

B 

Title 

Eliminating Recruiting Coordinating Functions 

Scouting 

Eliminates Number of Off-Campus Recruiters at Any One Time 

Amateurism-Actual & Necessary Expenses 

Amateurism-Calculation of Actual & Necessary Expenses 

Amateurism-Definition & Application 

Competition Related Expenses-Outside Sponsor 

Payment Based on Performance 

Amateurism-Exception for Training Expenses-Governmental Entities 

PSA-Exception after Commitment 

Communication Dereg 

Elimination of Publication of Admissions & Grad Data 

14 13-5-A Elimination of Printed Recruiting Materials 

15 13-7 Publicity-No Restrictions after Commitment 

16 13-8 Camps & Clinics: Prospect and Student-Athlete Enrollment 

17 14-1 Eligibility-Academic Policies 

18 16-1 Awards after Initial Full-Time Enrollment 

19 16-2 Expenses to Receive Non-Institutional Awards 

20 16-3 Academic & Other Support Services 

21 16-4 Medical & Related Expenses 

22 16-5 Permissible Benefits-SA Family Members 

23 16-6 Team Entertainment Associated with Practice & Competition 

24 16-7 Expenses by Institution for Practice, Competition, and Other Events 

25 16-8 Expenses for National Team Tryout/Practice/Competition 

26 20-1 Division Membership-Commitments to DI Collegiate Model 

27 2013-1 WBB Recruiting Model 

28 2013-2 WBB OCE’s 

29 2013-3 WBB Summer Activities 

3O 

31 11-2 & 13-5-A Proposals suspended; overrides no longer being counted 
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Subject: Icing on Cookies, Spreads on Bagels, Height and Weight 

All: 

Last week three compliance issues resurfaced (as opposed to surfaced) that I think we can (and probably 
should) put behind us. They are 1) icing on cookies, 2) spreads on bagels, and 3) taking the height and 
weight of prospects. 

As a group we have talked about these issues--in some cases on multiple occasions--yet somehow a 
clear definitive answer (and importantly, consistency of application across the conference) has eluded 
us. Consequently, in the interest of achieving consistency, I wanted to set forth our office’s position on 
each issue. 

Before I get into each issue, though, I do want to provide a disclaimer. We are offering these positions in 
the absence of clear legislative authority on the issues, and with the belief that none of the issues rise to a 
level of significance that requires an NCAA or national position. In other words, these are the positions of 
our office. If at some point in the future NCAA legislation or interpretations definitively addresses any of 
the issues, and contradicts what I have below, we will of course adjust our advice to be consistent with 
the NCAA’s position. Here we go... 

1} Icing on Cookies 

If you provide a cookie (or cookies) in a prospect’s hotel room as a reasonable snack in conjunction with 
an official visit, it is permissible for the cookie to be iced in your school colors, and it is permissible for the 
icing to be a rendering of your school logo. If a fruit tray/basket is being provided as a reasonable snack, 
it is permissible for it to be adorned in ribbons that match your school colors. If you are providing the 
snack in a small bag with decorative tissue paper, it is permissible for the bag and tissue paper to be in 
school colors and/or feature your school logo. 

This is what we care about with respect to such reasonable snacks: a) don’t personalize the snack, and 
b) don’t provide a "snack" or decoration that will embarrass you, your school, or the Conference. If the 
hotel room is full of balloons and the "snack" looks like the salad bar at Fogo de Chao, we’re not where 
we need to be. To the extent any of the above is different from where we were as a group at our last 
meeting, this email supersedes that earlier position. 

2} Spreads on Bagels 

There once was an interp that rendered spreads for bagels impermissible. That interp no longer 
exists. Alas, it’s a new day (refer to Dave Schnase’s comments at the D-1 forum at the NCAA 
Convention). In this new day, it is permissible to provide spreads for bagels. By "spreads," I mean butter, 
margarine, jelly, jam, cream cheese, honey, marmite, vegemite, or anything else that, oh, I don’t know, 
you spread (i.e., schmear) on the bagel. Our definition of spread does not include eggs, steak, dell 
meats, or even Iox. 

While we’re on the subject, here’s a related question that came up: can we give a muffin instead of a 
bagel? Our answer is "yes," and our answer would be the same for a Danish, doughnut, English muffin, 
or slice of bread for toast. I imagine our answer would be "yes" for any conventional breakfast 
bread/pastry you can think of. 

3) Height and Weight 

It is permissible for anyone to take the height and weight of a prospect. Note that when I say, "take height 
and weight," I mean height and weight. I don’t mean wingspan, shoulder width, or waist size; I don’t 
mean blood pressure, medical history, or even temperature; I don’t mean seeing if the individual can 
touch his toes. I mean exactly and exclusively, taking height (how tall are you?) and weight (how much 
do you weigh?). Hopefully that’s clear. 



We are comfortable that merely taking height and weight, in and of itself, is neither a tryout nor a medical 
exam. Our take is that most likely, height and weight are taken for the purpose of ensuring that accurate 
demographic information is on file. To support our position, it is worth noting that in the context of 
recruiting-service legislation, we have deemed height and weight to be demographic information as 
opposed to analysis. This is the Reader’s Digest version of our thoughts on this issue--if you want the 
War and Peace version, feel free to give me a call. 

Hope all is well; everyone have a great weekend! 



May 1,2013 

RO. Box 6222 

indianapolis, Indiana 46:206 

Telephone:: 317/917-6222 

Shipping/Overnight Address: 

1802 Aionzo Warlord St. Drive 

india~tapNis, Indiana 46202 

wvCW, l’~C aa,org 

Mr. Lawrence Cunningham 
Director of Athletics 
University of North Carolina, Chapel Hill 
Skipper Bowles Drive 
P.O. Box 2126 
Chapel Hill, North Carolina 27515 

Dear Mr. Cunningham: 

This is in reference to your October 8, 2012, report to Christopher S. Strobel, NCAA 
director of enforcement for secondary infractions, concerning a violation of NCAA 
rules involving head women’s lacrosse coach Jenny Levy. 

Please note that the matter has been reviewed in accordance with the provisions of 
NCAA Bylaws 19.5.1 and 32.4, and it was determined that a violation occurred in 
that in fall 2012, head WOlnen’s lacrosse coach (HC) permitted her team to compete 
on one occasion prior to the official certification of the student-athletes’ eligibility 
and prior to the completion of the squad list, which is contrary to the provisions of 
Bylaws 14.01.1, 14.10.1 and 14.10.2. Specifically, on August 13, 2012, the 
compliance staff approved the 2012 fall women’s lacrosse schedule that was 
submitted by HC. The schedule listed the initial date of competition as October 4, 
2012. The registrar’s office and other staff responsible for certifying eligibility status 
used October 4, 2012, as the deadline to certify the members of the women’s lacrosse 
team. Violation was discovered October 2, 2012, when the compliance staff was 
notified that the women’s lacrosse team had participated in their first date of 
competition on September 28, 2012, prior to the team being certified as eligible to 
compete. HC changed the first date of competition after the schedule was initially 
approved without notifying the compliance staff. HC notified the women’s lacrosse 
sport administrators and the athletic communication staff member assigned to 
women’s lacrosse, but did not recognize the responsibility to notify the compliance 
staff. All ~vomen’s lacrosse student-athletes who competed on September 28, 2012, 
had met all eligibility requirements prior to the competition and were certified as 
eligible to compete by the registrar’s office on October 2, 2012. 

In that regard, it was determined that the case should be classified as secondary and 
that in addition to the actions previously taken by the institution, the institution 
should be required to issue a letter of admonishment to HC. Furthermore, the 
institution should be required to pay a fine in the amount of $500 ($500 for the 
contest in which the women’s lacrosse team competed prior to being certified). Please 
note that partial relief from the standard penalty of $500 per student-athlete was 
provided in this instance. Checks should be made payable to the NCAA and 
forwarded to this address to the attention of Sharon Kincaid, NCAA accounts 

National Collegiate Athletic Association 

An assr)ciatio# of more thar~ t,200 members servir~g the s:tudent-ath~ote 



Mr. Lawrence Cunningham 
May 1, 2013 
Page 2 

receivable assistant. If the institution is requesting an invoice, or prefers to pa~v by credit card, please 
contact Ms. Kincaid directly at 317-917-6481. The money will be used to fund student-athlete 
welfare programs. In accordance with Bylaw 19.6.1, the institution may appeal this action to the full 
NCAA Division I Committee on Infractions. Please submit such an appeal, if any, and supporting 
information within 30 days of the date of this letter. 

Your cooperation and assistance in the review of this case are appreciated. 

Sincerely, 

Anthow Buhr 
Enforcement Staff 

AB:fei54030 

cc: Ms. Lissa Broome 
Mr. Lance Markos 
Ms. Beth Miller 
i~. John Swofford 
Chancellor H. Holden Thorp 



May 15, 2013 

RO. Box 6222 

indianapolis, Indiana 46:206 

Telephone:: 317/£17~6222 

Shipping/Overnight Address: 

1802 Aioazo Warlord St. Drive 

india~tapNis, Indiana 46202 

wvCW, l’~C aa,org 

Mr. Lawrence Cunningham 
Director of Athletics 
University of North Carolina, Chapel Hill 
Skipper Bowles Drive 
P.O. Box 2126 
Chapel Hill, North Carolina 27515 

Dear iMr. Cunningham: 

This is in reference to your December 1, 2012, report to Christopher S. Strobel, NCAA 
director of enforcement for seconda~ infractions, concerning a violation of NCAA rules 
involving assistant football coaches Blake Anderson and Gunter Brewer. 

Please note that the matter has been reviewed in accordance with the provisions of 
NCAA Bylaws 19.5.1 and 32.4, and it was determined that a violation occurred in that 
during fall 2012, two assistant football coaches (AC 1 and AC2) impermissibly conducted 
more than one evaluation of a high school team during the fall evaluation period, which is 
contra~ to the provisions of Bylaw 13.1.7.4. Specifically, on November 2, 2012, AC1 
attended a game involving the high school while on November 16, 2012, AC2 attended a 
game involving the high school. Violation was discovered by the football administrative 
staff. In that regard, it was determined that the case should be classified as secondary and 
that no further action should be taken by the NCAA enforcement staff" in the matter. 

Your cooperation and assistance in the review of this case arc appreciated. 

Sincerely, 

Anthony Buhr 
Enforcement Staff 

AB :fc/54424 

Ms. Lissa Broome 
Ms. Beth Miller 
Mr. John Swofford 
Chancellor H. Holden Thorp 
Ms. Marielle vanGelder 

National Collegiate Athletic Association 

An associatio# of more thar~ t,200 members servir~g the s:tudent-ath~ote 



From: 

Sent: 

To: 

Subject: 

Attach: 

Emmert, Mark <memme~ncaa.o~g> 

Wednesday, July 17, 2013 4:24 PM 

Emmert, Mark <memmert@ncaa.org> 

FW: Save The Date 

Save the Date--Gov Didlogue.pdf; ATT00001.c 

Colleagues, 

Correspondence is attached. Please let me know if you have trouble retrieving. 

--Mark Emmert 

N CAA 
Office of the President 
317-917-6902 



July 17, 2013 

46202 

SAVE THE DATE - January 16-17, 2014 
Division I Governance Dialogue 

Colleagues, 

Earlier this year, NCAA Division I members launched a series of discussions about the 
governance system. These conversations cover virtually ever? aspect of how Division I operates: 
the formal structures of decision-making, the processes by which legislative proposals are 
examined and decided, the culture of participation and involvement. 

At the August and October 2013 meetings, the Division I Board of Directors will consider 
membership feedback gathered through various means including membership surveys and 
information gathered over the past several months by Jean Frankel, governance consultant. 
Based on these inputs and more ideas collected in the coming months, the Board will formulate 
recommendations for defining the future Division I governance system. The next elements of this 
effort will require significant additional member input and engagement eve~ step of the way. 

One important milestone in which your participation is crucial is the first-time "Division I 
Governance Dialogue," scheduled for January 16 and 17, 2014, in conjunction ~vith the 2014 
Convention. The purpose of the session will be to engage the full range of Division I 
stakeholders in open and collaborative conversations about Division I governance reform. Please 
plan to attend this critical meeting intended to engage multiple stakeholder groups including 
commissioners, presidents and chancellors, athletics directors, faculU athletics representatives, 
and senior ~voman administrators. 

This will be an important conversation for the Division I membership, and we would value your 
attendance and participation. We will share more details later this summer, but in the meantime 
please save these dates on your calendar. ~Ve anticipate the sessions will begin early a£ternoon on 
Thursday, January 16, and end by earl5’ a£ternoon on Friday, Januaxy 17. 

Thank you in advance for your time and participation in this critically- important effort. We look 
forward to seeing you in January in San Diego. 

Sincerely’, 

Nathan Hatch 
Chair, Division I Board of Directors 

Lou Anna K. Simon 
Chair, NCAA Executive Committee 

Mark Emmert 
NCAA President 

N a t i o n a ~ C o [ I e £ i a t e A t h I e t i c A s s o c i a t i o n 

An associafio~ of over 1,200 members servifl~ the st#fiend-athlete 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Mitchell, Betty. (EnfContmctor) <bmitchell@ncaa.org> 

Tuesday, Angust 6, 2013 8:57 AIVI 

Cunningham, Bubba <bubbac@email.~mc.edtr~; Vangelder, Ma~ielle A <mvmageld@emaJd .unc.edu-~; holden@ unc.edu; Broome, Lissa L 

<lbroome@emaJl.unc.edu>; Miller, Beth <bethmille@unc.edu>; jswottbrd@theacc.org 

University. of North Caxolina~ Chapel Hill - 54205 

NC Chapel Hill 54205.pdf; ATT00001 .c 

Please note that this electronic letter is the only notification you will receive from the NCAA regarding the disposition of the case. If you hm~e any problems opening or 

viewing this letter, please contact me at tk:nglish({~ncaa.org or 317-917-6013. 

Best regards, 
Betty G. Mitchell (En[ Contractor) 
Administrative L’oo~"di~’~tor 
National Coilegiate Athietic Association 
One NCAA Plaza 
P.O. Box 6222 
Ind~i~t~apo]is, fN 46206--6222 
Phone: 3~7--917-5534 



August 2, 2013 

RO. Box 6222 

indianapolis, Indiana 46:206 

Telephone:: 317/917-6222 

Shipping/Overnight Address: 

1802 Aienzo Warlord St. Drive 

india~tapNis, Indiana 46202 

wvCW, l’~C aa,org 

Mr. Lawrence Cunningham 
Faculty Athletic Representative 
University of North Carolina, Chapel Hill 
Skipper Bowles Drive 
P.O. Box 2126 
Chapel Hill, North Carolina 27515 

Dear Mr. Cunningham: 

This is in reference to your November 2, 2012, report to Christopher S. Strobel, 
NCAA director of enforcement for secondary infractions, concerning a violation of 
NCAA rules involving head men’s basketball coach Roy Williams and a 
representative of the institution’s athletics interests. I apologize for the delay in 
processing this matter. 

Please note that the matter has been reviewed in accordance with the provisions of 
NCAA Bylaws 19.9.8 and 19.11, and it was determined that a violation occurred in 
that during summer 2012, head men’s basketball coach (HC) permitted a 
representative of the institution’s athletics interests (booster) to accompany him to a 
basketball tournament at ~vhich HC ~vas recruiting, which is contrary to the 
provisions of Bylaw 13.1.2.4. Specifically, on July 25, 2012, HC traveled by airplane 
to recruit at multiple basketball tournaments taking place in Las Vegas, NV. Booster 
owned the plane and accompanied HC on the trip. HC believed that it was 
permissible to travel with booster to observe prospective student-athletes compete but 
it was impermissible for him to sit with booster while recruiting. While at the 
tournaments over the next three days, HC sat in the section assigned for college 
coaches while booster sat in the general seating area. Violation was discovered when 
the compliance staff reviewed the expense report associated with recruiting travel. In 
that regard, it was determined that the case should be classified as Level III and that 
no further action should be taken by the NCAA enforcement staff in the matter. 

National Collegiate Athletic Association 

An assr)ciatio# of more thar~ t,200 members servir~g the s:tudent-ath~ote 



Mr. Lawrence Cunningham 
August 2, 2013 
Page 2 

Your cooperation and assistance in the review of this case are appreciated. 

Sincerely, 

Coordinator of Enforcement 
for Seconda~ Infractions 

54205 

cc~ Ms. Lissa Broome 
Ms. Beth Miller 
Nix. John Swofford 
Chancellor H. Holden Thorp 
Ms. Marielle vanGelder 



From: 

Sent: 

To: 

Subject: 

Attach: 

Mitchell, Betty (EnfContmctor) <bmitchell@ncaa.org> 

Tuesday, October 29, 2013 10:47 AM 

Cunningham, Bubba <bubbac@email.unc.edu>; Vangelder, Ma~elle A <mvangeld@email.unc.edu>; Folt, Carol Lynn 

<carol.tbl@unc.edu>; Broome, Lissa L <lbroome@email.unc.edu-~; Miller, Beth <bethmiller@unc.edu-~; jswottbrd@theacc.org 

Universi~ of North Caxolina~ Chapel Hill - 54372 

NC Chapel Hill 54372.pdf; ATT00001 .c 

electronic letter is the only notification you will receive from the NCAA regarding the disposition of the case. If you have quefftions or need additional information, 

please contact A. Faith English at fenglish~ncaa.org or 317- 917- 6013. 

Best regards, 

Betty G. Mitchell (En[ Contractor) 

National Coilegiate Athietic Association 
One NCAA Plaza 
P.O. Box 6222 
k~dii~nap.:_~lis, IN 4~;206--6222 
Phone: 3T7--917-6534 

c~d:~m:~geO 



THE RAMS CLUB 

AGENDA 

THE RAMS CLUB 

EXECUTIVE BOARD 

Educational Foundation Board Room 

Ernie Williamson Athletics Center, First Floor 

Thursday, December 2, 2010 - 10:00 a.m. 

II. 

Welcome and Approval of October 7, 2010 Executive Board 

Meeting Minutes Marvin Carver, Chairman 

Audit/Budget & Finance Committees Report Milt Petty, Audit Committee, Chair/ 

Ken Williams, Budget & Finance Committee, Chair 

III. Schol~ship Funding Discussion 

IV. Athletic Department Update 

V. Upcoming Executive Committee Meeting Dates 

VI. Executive Session 

Staff 

Dick Baddour, Director of Athletics 

March 3, 2011 10:00AM 
June 2, 2011 10:00AM 

THE RAMS CLUB * THE UNIVERSITY OF NORTH CAROLINA AT CHAPEL HILL 

PosT OFt,’IC~ Box 2446 . CttAP~L HIUJ, NC 27515 * 9 ] 9.843.2000 * 919.843-5777 t,’AX 
EiVL4IL- RAMSCLUB@UNC.EDU, WW~V.RAMSCLUB.COM 



From: 

Sent: 

To: 

Subject: 

Attach: 

Matt Tenell <mat@ramsclub.com> 

Tuesday, June 4, 2013 9:11 AM 

Matt Terrell <mat@ramsclub.com> 

Jayne Bamwell <jayne@mmsclub.com> 

Executive Bomd - Minutes & Remiuder 

exbd minutes 2013-03-07.pdf 

To: Executive Board of Directors 

Re: Meeting & Minutes 

A quick reminder ... The executive Board of Directors will meet this Thursday, June 6, at 2:00 p.m. in the first floor board room of the Ernie Williamson Athletics Center. I look forward to 

seeing you there. If you have not yet let Jayne Barnwell in The Rams Club office know of your attendance status, please do so via email to Jayne at 

Please find attached the minutes from the March 7, 2013, meeting of the Executive Board. We will present these meetings for approval at the June 6 meeting. 

Go Heels! 

- Matt 

Matt Terrell 

Director of External Operations I The Rams Club 

The University of North Carolina 

Please note a new email address: 

We educate and inspire through Athletics. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Matt Ter~ll <mat@ramsclub.com> 

Wednesday, June 5, 2013 8:37 PM 

Matt Terrell <mat@ramsclub.com> 

Mee’fng Packet 

packet 2013-06-06.pdf 

To: Executive Board of Directors 

Re: Meeting Materials for June 6 Meeting 

Please find attached the materials for Thursday’s meeting. In this packet, you will find the agenda, the minutes from the March meeting, and all pertinent information (documents, 

motions, etc.) for our discussions. You do not need to print these materials, as we will provide a printed packet at the meeting. 

For those who can attend, I look forward to seeing you on Thursday. Thanks! 

- Matt 

Matt Terrell 

Director of External Operations I The Rams Club 

The University of North Carolina 

Please note a new email address: matt~ramsclub,com 

We educate and inspire through Athletics. 



From: 

Sent: 

To: 

Cc: 

Subject: 

Dean, Jr., James W. --~James Dean@unc.edu~ 

Wednesday, October 2, 2013 9:21 PM 

Frederick Russ <russth@ucmail.uc.edw~ 

Broome, Lis~ L <lbroome@email.unc.edu> 

Re: [UC-FACULTY] Missed Class Policy - Student Athletes - a~d Athletics in GeueraJ 

Fritz - flmnks for sharing this. An iuteresting look iuto the issues UC faces. 

Hope all is well. 

Jim 

&trees 14~ Dean, Jr. 

Executive ~3ce Chancelh)r & Provost 

The University of North Carolina ~a Chapel Hig 

919. 962.2198 @7~rHeelProvost 

On Oct 2, 2013, at 1:51 PM, "Frederick Russ" <l~.~s~;~i~@ucmaii.ucx~d~> wl~ote: 

Jim and Lissa, 

Thought you might be interested in this email and document from Cincinnati’s Chair of the University Faculty, who is also on the Athletics Advisory 

Council, which I designed at President Nancy Zimpher’s request when I became the FAR. (And, before I retired, I also communicated annually with the 

faculty about topics like this). I know that it may not be completely appropriate for UNC since you may already have a missed class policy and you may 

or may not agree with some of Rich’s comments; but it may also stimulate your thoughts about UNC’s missed class policy and also about what and who 

should be communicating with the faculty about student-athletes. 

Best wishes. 

Fritz 

From: Faculty Announcement List [!°nailto: UC-.Fac~db~..’..listserv,uc.edai] On Behalf Of Miller, Richard (millra) 
Sent: Wednesday, October 02, 20:t3 :t2:02 PM 
To: 
Subject: [UC-FACULTY] Missed Class Policy - Student Athletes - and Athletics in General 
Dear Members of the Facul~, 

I know that many of us are frustrated with the state of Athletics at UC. Many Faculty Members are unhappy about the fact that the Athletic Subsidy remains high 
and there is little chance of a reduction in the near future, that we are starting another large fundraising event and taking on debt for the stadium and that the 
salaries of some of our coaches exceed entire Department’s budgets. I can assure you that I and the members of Senate have worked to keep these issues 
before the President and the Athletic Director. 

As one sign of progress, Z can tell you that President Ono and AD Babcock have agreed to provide regular, detailed financial reports on the Nippert Stadium 
project to the Senate. The Senate wants to assure that we do not have a repeat of previous situations where promised fund-raising did not occur and the 
University was stuck with the debt. If Whir Babcock is correct in his projections, Nippert should generate additional revenue beyond that needed to pay for the 
renovations and Senate continues to push the idea that a significant portion of these additional revenues need to be used to reduce the subsidy rather than fund 
new programs. 

However, regardless of our opinion of Athletics, we need to keep one group in mind: our student athletes. These young women and men did not create a sports- 
crazed society where people will pay hundreds of dollars for a sporting event ticket but object to a $100 tax increase for schools. While some of our student 
athletes play for the love of game, for many of our student athletes sports helps them afford an education that is beyond the reach of their family’s resources. 
For a few, sports was a way out of bad situations at home, at school or in their neighborhood. 

I am on the Athletic Advisory Council and I get regular updates on the progress of our student-athletes. Associate AD Joe Luckey and his staff have made great 
progress on the "student" part of "student-athlete". 

They instituted "summer bridge" programs, patterned of programs in Colleges like CEAS, for some of our at risk freshmen student athletes. 

For six straight years the athletic department GPA has been above 3.0 (55% of athletes achieve 3.0 or higher every semester) 

Last year, :19 students had 4.0 GPAs - Fall :12 and 25 in spring :13 (7 had 4.0 for entire year) 

Lacrosse earned Big East Team Academic Excellence Award for highest GPA in conference 
Using August 20J.2, December 20:t2 and April 20:t3 graduations, 8J. student-athletes officially graduated. For the last ten years, when student-athletes have 

completed their athletic eligibility, almost 90% have officially graduated from UC. 

Of course, we all know that part of academic success is coming to class. The Athletic Department has reassessed and revised the Missed Class Policy for Student 

Athletes (attached). 

Some important notes: 

The policy holds the student-athlete and the coaches responsible for assuring attendance. 

The responsibility for enforcing this policy rests with Athletics. However, faculty co-operation is greatly appreciated in helping Athletics enforce this policy. 

The policy applies to student-athletes even if the professor’s stated (or unstated) attendance policy is less rigorous. If a professor has a more rigorous 
attendance policy, that will be enforced. 

Athletics IS a University sponsored program, so we DO have to accommodate student athletes who need to miss classes due to athletic events. However, the 



policy does require the coaching staff to minimize these absences within the bounds of common sense and fiscal responsibility. If you have any questions about 
this or have some difficulty with making an accommodation, please contact Associate AD 3oe Luckey. 

Sorry for yet another long email, but these are important issues and I want to keep everyone informed. 

Rich 
Richard Miller, PhD, PE, FPCI 
Professor, School of Advanced Structures 
Chair of the University Faculty 
University of Cincinnati 

<missed class- schedtfling policy.doc> 



From," 

Sent: 

To: 

Cc: 

Subject: 

Dean, Jr., James W. --~James Dean@unc.edu~ 

Monday, Januao~ 13, 2014 6:47 AM 

Frederick Russ <russtk@ucmail.uc.edw~ 

Broome, Lis~ L <lbroome@email.unc.edu> 

Re: responding to the CNN axticle 

Thin.ks Fritz. This is helpful. Jim 

James ~K Dean, J~: 
Executive Vice Chancellor & Provost 

The University of North Carolina, Chapel Itill 

On Jan 12, 2014, at 11:20 PM, "Frederick Russ" <russl?a(i~ucmail.uc.e&~> wrote: 

Jim and Lissa, 

I’m glad to see you’ve been involved in commenting about the recent CNN article involving Mary Willingham and UNC student-athletes’ reading 

ability. I was doing some homework to see if I might provide a commentary, and I decided to share some of my homework with you. (I also may send 

you another email with some of my thoughts.) 

I’ve put together some NCAA data (see attached) about student-athletes’ academic success at America’s top twelve public universities, based on 

rankings by US News and by Forbes. [I excluded William & Mary because they’re not an FBS university.] You can draw your own conclusions from the 

data, but the comments I would make are as follows: 

<!--[if !supportLists]-->* <!--[endif]-->Based on averages of the five most recent NCAA reports, UNC is not at or near the bottom of these twelve 

schools with regard to student-athlete academic success. In fact they are one of the best in men’s basketball and in the middle of the group 

with regard to football. Of course I hope UNC is continuing to implement policies that will improve their academic performance, because I do 

see that UNC’s APR scores in the revenue sports have declined. 

<!--[if !supportLists]-->* <!--[endif]-->CaI-Berkeley is the #1-ranked public university, but they are one of the worst with respect to their 

football and men’s basketball players’ academic success. [I’ve attached a recent article by two of their faculty members, including their FAR, 

which addresses that issue.] 

<!--[if !supportLists]-->* <!--[endif]-->So why does CNN or the News & Observer criticize UNC without acknowledging that UNC’s student- 

athletes do better than student-athletes at many of the other premier public universities? 

Interestingly, I also found an article in the Journol of Issues in Intercoflegiate Athletics (published by CSRI back when they were headquartered at U NC) 

that did a regression to predict APR scores. [The article is Johnson, Wessel & Pierce, "The Influence of Selected Variables on NCAA Academic Progress 

Rate,) J!IA, 2012.] The independent variables they used were gender, race (Caucasian or minority), distance from home, high school GPA, standardized 

tests (ACT and SAT), major (undecided or declared), sport (revenue or non-revenue), coach change, playing time, and winning percentage. Although 

the standardized tests had a significant correlation with APR (r =.24), they were not significant in the regression equation results. And this raises a 

question about why Mary Willingham should be so concerned about reading ability measured by SAT or ACT. More importantly, it indicates that well- 

designed holistic admissions processes can be very useful in making decisions about special admits. 

Best wishes, 

Fritz 

Dr. Frederick A. Russ 
Professor and Dean Emeritus, Carl H. Lindner College of Business 

Former Senior Vice Provost and NCAA Faculty Athletics Representative 

University of Cincinnati 

Former Marketing Area Coordinator and C. Knox Massey Professor of Business 

University of North Carolina 

<academic pertimnance at the best ~hools.xlsx> 

< StudentAthleteAcadelnicPerfonn~ceFacts.pdt~ 



From: 

Sent: 

To: 

Subject: 

Attach: 

Dean, Jr., James W. --~James Dean@unc.edu~ 

Friday, Februaly 21, 2014 3:00 PM 

Cunningham, Bubba <bubbac@email.unc.edu>; Ille, Vince <ille@unc.edu~; Debbi Clarke (~ ~gmail.com); Farmer, 

Stephen M <sfarme@admissions.unc.edu>; Brown, Michelle <mbrown3@email.unc.e&~; Johnson, Jim (JohnsonJ@kenan- 

flagler.unc.edu); Agbe-Davies, Anna SopNa <agbe- davies@unc.edu-~; Perrin, Andrew J ~andrewAoerrin@unc.edu>; Broome, Lissa L 

<lbroome@email.unc.edu;> 

I:W: Important Correspondence from Provost Dean 

News Release Feb 21 2014.docx 

D~:_~ar Worki~lg {Jr.:_~up ~x]e~x]bers -[he attached [)ews release will go ou~ th~s aftert~oon; jus[ w~r~ted to g~ve you a he~ds--u~:L We car~ discuss further ~11: our 

meet~t~g~ 

A~ beJt w~shes ~d thsnks for everything you do. 

,Jim 

F~m= Thurman, Stephanie J 

Sent= Friday, Februa~ 21, 2014 2:28 PN 

Te= Hunt, Andrew; A~hur, AsNey; En~sle, Barbara; Rimer, Barbara K; Eatmon, Beck; Graves, Beth ~omas; Blou~n, Bob; Riordan, Bridget; TresoliN, Caro~ P; Cooper, Nel~a 
Resendes; Caud~ll, Dana H; Dean, Jr., James W.; Zombar, Deborah; Pinkney, Dwayne L; Lewis, Faye T; NarchioNni, Ga~; 8o~er, Jack; Jack Evans; Richman, Jack N; Yopp, 
Jan Johnson; Weintraub, Jane; Ella, Jean Mo~on; Gibbs, Jenna; Curran, Joel; Gil, Karen M; Max, Katherine Angeli; Lebbad, Kathy Hamil; Sei~, Kevin R; Swanson, Kristen 

Beale, Nae; Flanagan, Nargo; Mitchell, Marie; Smith, Michael; Smith, Mike R.; Ayers, Patricia; Pitman, Rachel; Rebekah Castillo; Strauss, Ronald P.; Roper, William L; 

Nicha~ak, Sarah C; Schue~pelz, Erin C; ~urman, Stephanie J; Farmer, Stephen N; Natson, SMve; Summers, BoNN A; King, Susan Robinson; Sy~vester, Susan R.; Cla~on, 

Ta~e Benson; Euban~, Trevaughn B; NcDiarmid, Bill 

Cc: Curran, Joel 

Subject: Impotent Correspondence from Provost Dean 

~po~an~e: High 

The followin~ information is bein8 forwarded to you at the request of Provost Jim Dean and Vice Chancellor Joel Curran. 

Good ~ternoon. / ~m providing ~n ~dv~nce copy o~ the Qtt~ched News Release that w#/ 5e distriSuted this Q~ternoon to memSers o~ the Deans" Council. As ~ m~tter 

o~ protoco/, we request thQt you refer ony medi~ requests to Koren Moon ~t UNC-ChQpel H#I News Services, (919) 962-8595, karen moo~ (~unc.edu. Please note thor 

we will not ~e commenting ~eyond the stotements included in the ottoched releose. I~you hove questions~ p/eose refer them to uncedu tother th~n distribute related 

emoi/5 or the press release ~ourse/~. Th~nk you in ~dv~nce ~or your cooperation. 

Joel G. Curran, APR 

Vice Chancellor of Communications and Public Affairs 

202 South Building, CB 6226, Chapel Hill, NC 27599 

Office: (9~9) 962-2022 / Mobile:  

Follow me on Twitter @j~curraR 

Follow us on Twitter @Carolina_news 

Visit us at www.unc.edu 



FFom: 

Sent: 

To: 

Subject: 

"Thomas Ch. Krfiger" <~thomas.krueger@jura.uni-augsburg.de> 

Monday, July 26, 2010 6:05 AM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

Thomas.Moellers@j um.uni- augsburg.de 

Augsburg Smnmer Progrmn 2011 

Dear Lissa, 

my email is regarding next year’s Augsburg Summer Program. We are really glad you decided on participating in the program and we are all 
looking forward to seeing you next summer. 
We already started preparing for next years program as well as the summer seminar. That seminar is usually held on Frauenchiemsee (an island in 
an alpine lake, very beautiful location) and extremely popular among US as German students. Ms. Omarova also participated in the seminar this 
year and Mr M611ers would be glad to host the seminar together with you and Mr Wendel (Pepperdine University) next year again. 
The seminar consists of a written research paper and a presentation during the seminar weekend on Frauenchiemsee. Unfortunately all seminar 
rooms as well as the islands guest housing are already booked for most of weekends in June and July. The only option left would be the weekend 

from July 22nd until July 24th during the second part of the program. 

In your earlier emails you indicated that you would prefer teaching during the first three weeks of the program. Due to the difficulties scheduling the 
seminar this year we were wondering whether you might be able to come during the second part of the program to have the opportunity to 
participate in the seminar as well. 
Just let me know whether that might work for you and please don’t hesitate to contact me in case you have any further questions. 
Best regards, 
Thomas 



Fl’om: 

Sent: 

To: 

Subject: 

"Thomas Ch. Krfiger" <thom&s.krueger@jura.uni-augsburg.de> 

Tuesday, July 27, 2010 7:53 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Re: Augsburg Summer Program 2011 

Hi Lissa, 

thank you ve~ much for your quick response and please pardon me for not including the corresponding dates. 

The Summer Program starts Jtme 20th and runs for six weeks until July 29th. The second part of the program (4th - 6th week) starts July 1 lth and ends July 29tla. 

Please don’t hesitate to contact me iu case you have any lhrther questions. 

Best regards, 

Thomas 

A~n 27.07.2010 03:40, schfieb Broome, Lissa L: 

Hi Thomas ---When would Lhe second session begin and end? I’fl need to talk this over with rny husband and Iql leL you know soon, Thanks ~:or the 
~nformat~on, 

From: "Thomas Ch. KriJger" [mailto:thomas.kruecjer@iura.uni-auclsburcj~de] 
Sent: Monday, July 26, 2010 6:05 AM 

To: Broome, Lissa L 
Cc: Thomas,Moellers@jura.uni-augsburq.de 

Subject: Augsburg Summer Program 2011 

Dear Lissa, 

my email is regarding next year’s Augsburg Summer Program. We are really glad you decided on participating in the program and we 
are all looking forward to seeing you next summer. 
We already started preparing for next years program as well as the summer seminar. That seminar is usually held on Frauenchiemsee 
(an island in an alpine lake, very beautiful location) and extremely popular among US as German students. Ms. Omarova also 
participated in the seminar this year and Mr MSIlers would be glad to host the seminar together with you and Mr Wendel (Pepperdine 
University) next year again. 
The seminar consists of a written research paper and a presentation during the seminar weekend on Frauenchiemsee. Unfortunately 
all seminar rooms as well as the islands guest housing are already booked for most of weekends in June and July. The only option left 

would be the weekend from July 22nd un’dl July 24th during the second part of the program. 

In your earlier emails you indicated that you would prefer teaching during the first three weeks of the program. Due to the difficulties 
scheduling the seminar this year we were wondering whether you might be able to come during the second part of the program to have 
the opportunity to participate in the seminar as well. 
Just let me know whether that might work for you and please don’t hesitate to contact me in case you have any further questions. 
Best regards, 
Thomas 







Fl’om: 

Sent: 

To: 

Subject: 

"Thomas C. KrOger" <thomas.krueger@jura.uni-augsburg.de> 

Monday, October 18, 2010 10:06 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Re: Augsburg Summer Program 2011 

Dear Lissa, 

how are you doing? I hope everything is fine and you had a smooth start into the semester. We are in the middle of organizing the Augsburg 
Summer Program 2011 already and I was wondering whether you already know what kind of an apartment you will need. The University has pretty 
modern apartments on campus. You could rent a bigger two bedroom place in case you want to bring your family with you, or a smaller studio 
apartment. The two bedroom place would be 1100 Euro per month and an additional cleaning fee of 60 Euros, the studio apartment is significantly 
cheaper and is only a total of 505 Euros a month. 

There is no time pressure, I just need to reserve one of them by the end of the year to make sure they are available. 

Please don’t hesitate to contact me in case you need any further information[ I am looking forward to hearing back from you. 

Best regards, 
Thomas 

Am 04.08.2010 16:49, schrieb Broome, Lissa L: 

Hi "[’homers - I think it is best for my husband and daughter if we stay with the first 3--week segment beginning on June 20th, ["m sorry Lo miss the 

seminar, but I th~nk that works out besL for us ~f that is okay w~th you. 

Saute had a terrific time and was very compl~mentary of your’ wonderfu~ prograrn and hospitality. 

Thanks. 

F~m= "~omas Ch. Krager" [mai~to:thomas.krueger@jura.uni-augsburg.de] 
Sent= Tuesday, July 27, 20~0 7:53 AN 

Te= Broome, Lissa L 
Subject= Re: Augsburg Summer Program 20~ 

Hi Liss& 

thank you very much for your quick response and please paxdon me for not including the corresponding dates. 

The Summer Program starts June 20th and runs for six weeks until July 29th. The second part of the program (4th - 6th week) starts July 1 lth and ends 

July 2~h. 

Please don’t hesitate to contact me in case you hmze any further questions. 

Best regards, 

Thomas 

Am 27.07.2010 03:40, schrieb Broome, Lissa L: 
Hi Thomas -When would the second session begin and end? Iql need to talk this over with my husband and I’ll let you know soon. Thanks for the 
information. 
LIssa 

.~:i lissas~g5000 

From: "Thomas Ch. KriJger" [Ln-a-!J-t--9-Lt--h---~--E~-a---s-~--k-~-u--e-.-g--e-E@j-u--Ea-:--u--n--L---a--u--g--s--b--u--Eg=--d-e] 

Sent." Nonday, July 26, 2010 6:05 AM 



To: Broome, Lissa L 
Cc: -T--!)--~---m---a---s-~--~-~-~-~-e-!!-e-.-L-s~@j--u--r--a-=-u---~----a---u-g-s--b---u--r-g~-d---e- 
Subject: Augsburg Summer Program 2011 

Dear Lissa, 

my email is regarding next year’s Augsburg Summer Program. We are really glad you decided on participating in the program and we 
are all looking forward to seeing you next summer. 
We already started preparing for next years program as well as the summer seminar. That seminar is usually held on Frauenchiemsee 
(an island in an alpine lake, very beautiful location) and extremely popular among US as German students. Ms. Omarova also 
participated in the seminar this year and Mr M6llers would be glad to host the seminar together with you and Mr Wendel (Pepperdine 
University) next year again. 
The seminar consists of a written research paper and a presentation during the seminar weekend on Frauenchiemsee. Unfortunately 
all seminar rooms as well as the islands guest housing are already booked for most of weekends in June and July. The only option left 

would be the weekend from July 22nd un’dl July 24th during the second part of the program. 

In your earlier emails you indicated that you would prefer teaching during the first three weeks of the program. Due to the difficulties 
scheduling the seminar this year we were wondering whether you might be able to come during the second part of the program to have 
the opportunity to participate in the seminar as well. 
Just let me know whether that might work for you and please don’t hesitate to contact me in case you have any further questions. 
Best regards, 
Thomas 





Fl’om: 

Sent: 

To: 

Subject: 

Thomas Ch. Krueger <thomas.krueger@jura.uni-augsburg.de> 

Monday, November 15, 2010 5:28 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

aJ~dreas.harrer@j ura.uni- augsburg.de 

Sulnmer Program 2011 

Dear Lissa, 

I hope you are doing well. iVly email is regarding next year’s sun~aer 
program. I have been in touch ~vith the responsible administrative person 
in charge of the umversity guest housing. 

Unfortunately they increased the monthly rental payment from 1160 to 1260 
Euros. The apartment available has t~vo bedrooms, whereas the smaller 
bedroom is for one person only (just one single sized bed) I just wanted 
to double check whether that would be ok for you. We might be able to find 
a comparable apartment at a cheaper rate as well. We will just go head and 
resep~e the universi~ apartment first (to be safe) and we will let you 
know in case we are able to find something comparable for a lower rate. 

I also want to use this opportunity to let you know that I have stepped 
down from my posiuon as program coordinator to fully concentrate on 
finishing my dissertation. [\/{y successor is Andreas Harrer 
I andreas.harrer@ura.uni-augsburg de) who is happy to help you out if any 
question comes up and he will keep you updated about the program I will 
go on working for Prof M611ers as an assistant (iust one day a week) and 
I will still be available if any specific questions are coming up. 

It has been a pleasure being your contact person and even meeting you in 
Chapel Hill this spring. I will let you know in case I am back in North 
Carolina sometime. I hope we stay in touch. 

Best regards, 
Thomas 



From: 

Sent: 

To: 

Subject: 

DAJV <maJJ@dajv.de~ 

Friday, February 18, 2011 9:20 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

DAJV / lectures 

Dear Professor Broome, 

my name is Susanne Flimm and I am writing to you in my capacity as the Managing Director of the Deutsch-Amerikanische Juristen-Vereinigung e.V. (DAJV / German 

American Lawyer’s Association) in Bonn, Germany. 

I received your contact data from our board member Professor MTIlers. He kindly informed us that you accepted a teaching engagement in the University’s Summer Program 
2011. I was wondering whether you might be interested to present one or two additional lectures during your stay in Germany. We would be honoured and pleasured to 
welcome you as our guestpeaker. 

Our organization is a non-profit organization of German and American students, attorneys, university professors and officials of various government departments. A great 
number of the association’s members hold Degrees from Universities in the United States and our membership currently stands by 3,000. As part of our program to promote 
legal education and social contacts across the Atlantic, the association organizes speeches basically in every major German City as the DAJV has a wide geographical 
coverage. 

The customary length of a speech is approximately 45 to 60 minutes, followed by questions from the audience and a discussion. I would be happy to give you detailed 
information regarding the modest reimbursement of costs. 

I look forward to hear from you. 

With kind regards, 

Susanne Flimm 

Deutsch-Amerikanische Juristen-Vereinigung e.V. 

Postfach 20 04 42, P.O. Box 20 04 42 
53134 Bonn, Germany 
Tel./phone +49(0)228-381378, Fax +49(0)228-357972, E-mail: mail@dajv.de 

Internet: wvwv.da~v.de 



From: 

Sent: 

To: 

Subject: 

Attach: 

DAJV <mad@dajwde~ 

Tuesday, Februa~ 22, 2011 8:11 AM 

Broome, Li s~ L <lbroome@emad.unc.edu> 

DAJV / lectures 

speaker information form LissaBroome.doc 

Dear Lissa, 
thank you very much for your kind note m~d we are delighted that you would like to present additional speeches. 

Enclosed you find a draft for your speaker information sheet. I copied some information from your CV which I found on your law school’s website. 

Please feel free to nmke corrections. I would like to mail the final briefing sheet to our board members asking them whether they would like to invite you to their 

Chapter. I thought Frankihrt or Cologne might be interesting Chapters rega~;ding your expertise on Banking Law and Corporate Bom-d Diversity. Our copartner in 

Frankfurt is e.g. the "Institute of Law a~d Finance" at the University in Frankfurt and maybe this contact might be interesting for you? 

The customaD’ len~h of a speech is approximately 45 m 60 minutes, tbllowed by questions from the audience and a di~assion. Due to budget limitations - the 

as~ciation is a non-proiit orgaJ~ization - our reimbur~ment rules axe strict and tinancM means limited. Still, we gladly otter a modest honora~um lbr each talk of 150 
Euro a~d pay for the accomodation the night a~er the lecture. We also reimburse travel costs (only) within Germany on the lmsis of a tra~n ticket or flight-ticket, if 

cheaper. Of course our boardmembers - if feasable and convenient for eveuone - would be delighed to invite you and your i:axnily to dinner in order to continue the 

discussion in a more informal way. I hope these aspects are fine for you. 

I am no snow skier. But I roll tly to get some information regmding summer skiing in the Alpen! 

I would recommend the German AlpeN look forward to hearing from you again. Should you have m~y questions or ifI can be of fi~rther assistance, please do not 

hesitate to contact me again. 

With kind regards, 

Susarme Flimm 

Deutsch-Amerik~ai~he Juristen-Vereinigung e.V. 

Posti:ach 20 04 42, P.O. Box 20 04 42 
53134 Bonn, Gennm~y 

Tel./phone +49(0)228-361376, Fax +49(0)228-357972, E-mail: Ln__g_i!_@_d_Ns_~:~t__e_., 

Intemet: 2L_~L~zd___aj_~L_d__~ 

--- Original Message .... 

To: i1 .D_ .A._J_._V_’_ 
Sent: Monday, February 21,2011 11:39 PM 
Subject: RE: DAJV/lectures 

Dear Susanne ---i would be honored to present a lecture to Vo~ar group. 1 co,aid talk about financial reform legislation in the US (the Dodd-Frank Act) or an 
interview stt~dy ~ am part:ici~}al:~ng ~n of corporate board rnembers where we are asking them whether gender, racial, and ethnic d~w?rsil:y on {:he board a[fects 
board processes and corporate per[:ormance. 
My husband, daughter, and I w~[~ be b~ Germany June 18 --.July 10. ~ don’t know yet what days each week ] w~l] be teaching ~n Augsburg. 
Are you a snow skier by any chance? My teenage daughter and I were interested in summer sMh~g opport~an~ties near A~agsburg and whether you m~ght 
recommend any locations. A~so, whether summer sk~ing is worthwhile or whether we shoLa~d wait for winter and real snow rather than g]aders. We’d appredate 
any advice yot~ might have. 
?’hank you for Voter w?ry Mnd ~nvitatb:?n. 
Llssa 
Lissa k. Broome 
Wschov~a Professor of Banking [sw 
D~rector, Center for 8anMng and F~nance 
U NC Schoo~ o[ Law 
CB#3380, 7an Hecke-->,eLtach Ha~l 
Chapel H~I~, NC 27599--3380 
9:1.9.962.7065 
http:i!www.law.unc.edu/centers!ba nking 

bttrz/,’~’#~’#w law.~mc ed~/ima~jes,’r, ews/med~a/bar;kingf~r;ance 

web 542 ~pg 

From: DAJV [mailto:mail@dajv.de] 
Sent: Friday, February 18, 2011 9:20 AM 
To; Broome, Lissa L 
Subject: DAJV / lectures 

Dear Professor Bmome, 

my name is Susanne Flimm and I am writing to you in my capacity as the Managing Director of the Deutsch-Amerikanische Juristen-Vereinigung e.V. (DAJV / German 
American Lawyer’s Association) in Bonn, Germany. 

I received your contact data from our board member Professor M611ers. He kindly informed us that you accepted a teaching engagement in the University’s Summer 
Program 2011. I was wondering whether you might be interested to present one or two additional lectures during your stay in Germany. We would be honoured and 
fleasured to welcome you as our guestpeaker. 



Our organization is a non-profit organization of German and American students, attorneys, university professors and officials of various government departments. A great 
number of the association’s members hold Degrees from Universities in the United States and our membership currently stands by 3,000~ As part of our program to promote 
legal education and social contacts across the Atlantic, the association organizes speeches basically in every major German City as the DAJV has a wide geographical 
coverage. 

The customary length of a speech is approximately 45 to 60 minutes, followed by questions fi~)m the audience and a discussion. I would be happy to give you detailed 
information regarding the modest reimbursement of costs. 

I look forward to hear from you. 

With kind regards, 

Susanne Flimm 

Deutsch-Amerikanische Juristen-Vereinigung e.V. 

Postfach 20 04 42, P.O. Box 20 04 42 
53134 Bonn, Germany 
Tel./phone +49(0)228-361376, Fax +49(0)228-357972, E-mail: mail@clair.de 

Internet: www.daiv.de 



From: 

Sent: 

To: 

Subject: 

Andreas Harrer <andreas.ha~er@jura.uni-augsbulg.de> 

Tuesday, February 22, 2011 1:31 PM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

Your course in the Augsburg summer program 

Dear Professor Broome, 

I hope this email finds you well. Right now I’m collecting the details 
for the 2011 summer program. Have you already decided which course you 
want to offer? Maybe you can even give me a short sun~rna~z of the course, 
which could be published on our website 

Your course will take place on Wednesdays (22.6, 29.6 and 67.) from 2 
till 4pm and on Thursdays from 8am till 11 am I hope this works out for you. 

Thank you veW much and I already look forward to meeting you in person 
this summer, 

Andreas Harrer 

- Dip1. iur. oec univ. - 
- Wiss. Mitarbeiter / Academic Assistant - 

Prufessur Dr. Thumas MJ MOHers 
Lehrstuh[ far B~gerliches Recht, Wirtschaftsrecht, Euruparecht, 
Internationales Privatrecht und RechtsvergIeichung 
Jean-Munnet-Chair fur Corporate, Capital Market & Cumpetition Law 
Managing Directur uf the 
(;enter ~2~r European Legal Studies (CELOS) 

Universitgt Augsburg 
Universitiitsstrage 24 

[)-86159 Augsburg 

Telefun: ~ 49 (0)821 598 4658 
Fax: ~9 (0)821 598 4517 
Email: andreas.harrer@ ura.uni-augs burg. de 
Intemet: va,cw.thumas-moeHers.de 



FFom: 

Sent: 

To: 

Subject: 

Stefan Peintinger <stefau@peintinger.eu> 

Thursday, Februa~ 24, 2011 4:11 AM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

mml@dajv.de 

RE: DAJV / iatbnnatiou about summer skiing in Gem~any 

Dear Lissa, 

feel free to contact me any time. If you want to see Munich I would be happy to give you and your family a tour. Maybe I have the chance to get to Augsburg. 

It’s just a 40 minutes ride by car. 

Best wishes, 
Stefan 

http://www.stefanpeintinger.eu/ 

Tel: +49/179/1119669 

Von: "Broome, Lissa L" <lbroome@email.unc.edu> 

Gesendet: 23.02.2011 17:53:23 
An: ’DAJV’ <mail@dajv.de> 

Betreff; RE: DAJV/ information about summer skiing in Germany 

Susanne and Stefan @ Thanks very much For all this wonderful information. Stel:an, we may contact you before we leave on 
our trip to get your judgment about whether summer skiing will be worthwhile. 

Take care,, 

Lissa 

Lissa L. Broome 

Wachovia Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-.Wet~ach Hall 

Chapel Hill, NC 27599--3380 

9~.9.962,7066 

htt ’~.unc.edu centers bankin 

htt ~://~*~v’,^; law.unc adu/ima2es/ne’,^;s/media!ban kingfina nce 
..... web 5a2.ipg 

From: DAJV [mailto:mail@dajv.de] 
Sent: Wednesday, February 23, 2011 9:00 AM 

To: Broome, Lissa L 
Cc: stefan peintinger 
Subject: DPJV/information about summer skiing in Germany 

Dear Lissa, 

regarding your question about summer skiing, I contacted Stefan; he is not only a snow skier, but also head of our very active StudentDivision in 
Munich! Here is what Stefan found out: 

Whether summer skiing is worthwile or not is depending whether we will have a very hot summer again as last year or not.., maybe the best would 
be to finalize your decision when you come to Germany. 

Skiing should be possible on our highest mountain, the glacier "Zugspitze". It takes you approximately 2 hours from Augsburg by car to Ehrwald. For 
further information please visit the website http://www.zuclspitzbahn.at/zugspitzbahn/en/(english version available). 

Stefan also recommended the glacier "Hintertux", approximately 2,5 hours by car from Augsburg to the wellknown valley "Zillertal". Further 
information: httD://www.hintertuxer~letscher.at/en/home/O/home.html 
(english version available) 



You might also take Austria into consideration and he following glaciers might catch your interest: 

Tux, also in the above mentioned valley Zillertal 

Stubaier glacier 

Pitztaler glacier 

Kitzstein glacier 

Stefan recommended to stay for 2 to 3 days to get the best out of it after at least four hours drive. The Ski lift generally operate from 08.00 a.m. to 

04.00 p.m. He also offered further assistance. Therefore I copied Stefan into our correspondence. 

With kind regards, 

Susanne 

Deutsch-Amerikanische Juristen-Vereinigung e.V. 

Postfach 20 04 42, P.O. Box 20 04 42 
53134 Bonn, Germany 
Tel./phone +49(0)228-361376, Fax +49(0)228-357972, E-mail: mail@daiv.de 

Internet: www.daiv.de 



From: 

Sent: 

To: 

Subject: 

DAJV <maJl@dajv.de~ 

Friday, February 25, 2011 6:36 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

DAJV / lectures 

Dear Lissa, 
thank you for returning the speaker information sheet with your corrections. I will contact you as soon as I have received feedbacks from our Chapters, so that you can make 
your final decision how many, when and where you would like to deliver a lecture. 
Best regards, 
Susanne 

--- Original Message .... 

To: ’DAJV’ 
Sent: Wednesday, February 23,2011 4:38 PM 
Subject: RE: DAJV/lectures 

Vve added a little bit more information to the CV and to the possible lecture topics. The attachment reflects these revisions. Will I hear back from you about any 
lectures that result or [torn the Chapters dffect~y? 
Thanks for the [nfo about summer skfing. It is very he~p[ul and I will re%~ond to Stefan, Thanks for putt:rag me ~n touch w~th him and for inquiring about this on 
our behalf. 
Ussa 
L~ssa L. Broome 
Wachov[a Pro[essor of Banking Law 
D~rector, Cen~:er for gankmg and Finance 
UNC Schoo~ o[: Law 
CB#3380, Van Hecke--WeLtach Ha~l 
Chapel H~I~, NC 27599-3380 
9:1.9.9622065 
http:iiwww.law.unc.edu/centers/ba nking 

bttrz//www la~.unc edu/ima~jes,’news/med~a/bar~kh~gfk~ance 

web 542 jpg 

From: DMV [mailto:mail@dajv.de] 
Sent: Tuesday, February 22, 2012 8:11 AM 
To: Broome, Lissa L 
Subject: DMV / lectures 
Dear Lissa, 

thank you very much tbr your kind note and we are delighted that you would like to present Mdifional speeches. 

Enclosed you find a draft for your spealcer information sheet. I copied some information from your CV which I found on your law school’s website. 

Please feel flee to make corrections. I would like to mail the final briefing sheet to our board members asking them whether they would like to invite you to their 

Chapter. I thought FrmM’urt or Cologne might be interesting Chapters regarding your expertise on B~x~king Law and Corporate Board Diversib’. Our copatner in 

Fra~kt’urt is e.g. the "Institute of Law and Finance" at the Universi~ in Frankfurt and maybe this contact might be interesting for you? 

The custommy length of a speech is approximately 45 to 60 minutes, followed by questions from the audience and a discussion. Due to budget limitations - the 

association is a non-profit organization - our reimbursement rifles are strict and financial means limited. Still, we gladly offer a modest honorarium for each talk of 150 

Euro and pay for the accomodation the night after the lecture. We also reimburse travel costs (oNy) within Germany on the basis of a train ticket or flight-ticket, if 

cheaper. Of course our boardmembers - if leasable and convenient for eve~,one - would be delighed to invite you and your family to dinner in oMer to continue the 
discussion in a more Mbrmal way. I hope the~ aspects aJce fine Ibr you. 

I am no snow skier. But I will t~’ to get ~me informafion regarding summer skiing in the A1Nn! 

I would recommend the German AlpenI look Ibrwa~d to hearing from you again. Should you have any questions or ifI can be of further assistance, please do not 
hesitate to contact me again. 

With kind regards, 

Susmme Himm 

Deutsch-Amerikanische Juristen-Vereinigung e.V. 

Postfach 20 04 42, P.O. Box 20 04 42 

53134 Borm, Germany 

Tel./phone +49(0)228-361376, Fax +49(0)228-357972, E-mail: mail(i~daiv.de, 

Internet: www.da:iv.de 

.... Original Message --- 

~romiBmomeiEiss 
To: ’DAJV" 
Sent: Monday, February 21,2011 11:39 PM 
Subject: RE: DAJV / lectm~s 

Dear Sasanne --. I would be honored to present a lecLare to your’ group. I could talk about financial reform legislation ~r~ the US (Lhe Dodd-Frank Act) or an 

~nterv~ew study I am part~dpating in of corporate board members where we are asking them whether gender, radaL and ethnic diversity on the board affects 

board processes and corporate performance. 



My husband~ daughl:er~ an{:~ t will be in Germany June 18 - July 10. ~ don’t know yet what days each week ~ wH~ be teachk~g ~n Augsburg. 

Are you a snow s~der by any chance? My teenage daug~ter and ~ were interesLed ~n sumrner s~ding opportunities near Augsburg and whether you m~ght 

recommend any locations. A~se, whether summer skiin~ b worU~while or wheU~er we s~ould wa~t for w~nter and real snow rather U~an £~aciers~ We’d 

appreciate any advice you might have. 

Thank you for your very k~nd hsv~tation~ 

Lbsa 

L~ssa L Broorne 

Wachovia Professor of Bankin£ Law 

D~rector, Center for Banking and ~hsance 

UNC School of Law 

(:8#3380, Van He~::ke-Wetta(:h Hal] 

(:hape] Hill, N{:: 27599-:~3g0 

919~962~7066 

http://wwwJaw.unc.eduicenters/bank[n£ 

~ http:fwww,~aw, u nc,~sdu/h’ns 9~s,in e),~s/media,iba n~dn 9th~ a n ce 

...... web 542 jpg 

From: DtOV [mailto:mail@dajv.de] 

Sent-" Friday, February :~8, 201:~ 9:20 AM 

To; Broome, Lissa L 
Subject; DA]V / lectures 

Dear Professor Broome, 

my name is Susanne Flimm and I am writing to you in my capacity as the Managing Director of the Deutsch-Amerikanische Judsten-Vereinigung e.V. (DAJV / German 
American Lawyer’s Association) in Bonn, Germany. 

received your contact data from our board member Professor M611ers. He kindly informed us that you accepted a teaching engagement in the University’s Summer 
Program 2011. I was wondering whether you might be interested to present one or two additional lectures during your stay in Germany. We would be honoured and 
)leasu~d to welcome you as our guestpeaker. 

Our organization is a non-profit organization of German and American students, attorneys, university professors and officials of various government departments. A great 
number of the association’s members hold Degrees from Universities in the United States and our membership currently stands by 3,000. As part of our program to 
promote legal education and social contacts across the Atlantic, the association organizes speeches basically in every major German City as the DAJV has a wide 
geographical coverage. 

The customary length of a speech is approximately 45 to 60 minutes, followed by questions from the audience and a discussion. I would be happy to give you detailed 
information regarding the modest reimbursement of costs. 

look forward to hear from you. 

With kind regards, 

Susanne Flimm 

Deutsch-Amerikanische Juristen-Vereinigung e.V. 

Postfach 20 04 42, P.O. Box 20 04 42 
53134 Bonn, Germany 
Tel./phone +49(0)228-361376, Fax +49(0)228-357972, E-mail: r~!ail@~dajv.de 

I nternet: www.c]aiv.de 



Fl’om: 

Sent: 

To: 

Subject: 

DAJV <mail@dajwde~ 

Wednesday, March 9, 2011 8:10 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

DAJV / lectures 

Dear Lissa: 
I received a wave of excited feedbacks from our Chapters in Berlin, Frankfurt and Cologne! 
Our board-members in Berlin would be delighted if you would kindly accept a speaking engagement on the topic of "Financial reform legislation in the US (The Dodd-Frank 
Act) in early July 2011. 
Frankfurt is looking forward to schedule a lecture on the topic of "Corporate Board Diversity" and our board member Professor Kirk W. Junker, an American, would be 
delighted to welcome you to Cologne. 
With regard to your time frame and your teaching commitment in Augsburg I am not sure whether or not all lectures at~ feasible. 

Please let me know when you are able to determine your availability to accept speaking engagments and whether you have preferences. Also, if you need further detailed 
information regarding the different Chapters, I will be delighted to offer assistance. 
With kind regards, 

Susanne 

--- Original Message .... 

To: :.D_ A._J_._V:_ 
Sent: Wednesday, February 23,2011 4:38 PM 
Subject: RE: DAJV/lectures 

f’ve added ~ little bit nlore inforn’~i~tion to the CV i~nd to the poss;~ble ~ectare topi(:5;. The attac:hmenL re[lects these revisions, W~H f hear bi~ck from yoa abo~t any 
lectures that result or ~:rom the Chapters d~rect~y? 
Thanks for the ~nl:o about sarnmer siding. It is very he]p~:ul and I wiil respond to Stefan. Thanks for putdng me ~n touch w~th him and for inquiring about this on 
our behalf. 
Ussa 

Wachov~s Pro~:essor of Bankin~ Law 
D~rector, Cen[er for Bankb~g and F~nance 
UNC Schoo~ of Law 
CB#33gO, Van Hecke-Wettach Hail 
Chapel I-fill, NC 27S99- 3:~gO 
_}~.9._}62.7 

http:/lwww ~aw un,:~ ed~l~mages/n~,~Imed~a/bankh~gfinanc~, 

web 542 jpg 

From: DAJV [mailto:mail@dajv.de] 
Sent: Tuesday, February 22, 2011 8:11 AM 
To: Broome, Lissa L 
Subject: DAJV / lectures 
Dear Lissa, 
thank you very much fi)r your kind note and we are delighted that you would like to present additional speeches. 

Enclosed you find a drMt for your speal~er information sheet. I copied some infimnation from your CV which I tbund on your law ~hool ~s website. 

Please tEel free to make corrections. I would like to mail the tinal briefing sheet m our board members asking them whether they would like to invite you to their 

Chapter. I thought Frankfurt or Cologne might be interesting Chapters regarding your expertise on Banking Law and Corporate Board Diversity. Our copa~ner in 
Fraaak[’urt is e.g. the "Institute of Law and Finmace" at the UniversiU in Franl~drt mad maybe this contact might be interesting for you? 

’][’he customaxy length of a speech is approximately 45 to 60 minutes, followed by questions from the audience mad a discussion. Due to budget limitations - the 

association is a non-profit organization - our reimbursetnent roles are slrict and financial means limited. Still, we gladly offer a tnodest honorarium for each talk of 150 

Euro and pay for the accomodation the night after the lecture. We dlso reimburse travel costs (only) within Ge~Inmay on the basis of a train ticket or flight-ticket, if 

cheaper. Of course our boardmembers - if feasable and convenient for eve~,one - would be delighed to invite you and your family to dinner in oider to continue the 

discussion in a more informal way. I hope these aspects are fine for you. 

I am no snow skier. But I will try to get some information regarding summer skiing in the Alpen! 

I would recommend the German AlpenI look forward to hearing from you again. Should you hm~e any questions or if I can be of fi~rther assistance, please do not 
hesitate to contact me again. 

With kind regards, 

Susmme Hiram 

Deutsch-Alnerikariische Juristen-Vereinigung e.V. 

Postfach 20 04 42, P.O. Box 20 04 42 

53134 Bonn, Germany 

Tel./phone +49(0)228-361376, Fax +49(0)228-357972, E-mail: mail(~)daiv.de, 

Internet: www.daiv.de 

Original Message --- 



To: ’DAJV’ 
Sent: Monday, February 21,2011 11:39 PM 
Subject: RE: DAJV / lectures 

Dear Susanne --. I would be honored to present a lecture to your group. I could talk about financial reform legislation b~ the US (d~e Dodd-Frank Act) or an 

~nLerv~ew study I am part~dpating ~r~ o[: corporate board members where we are asking d~em whether gender, racial, and ethnic d~vers~ty on the board affects 

board processes and corporate performance. 

My husband, daughter, and ] w~l] be ~n Germany June :].8 ---July :].0. ~ don’t know yet what days each week ~ w~l~ be teaching ~n Augsburg. 

Are you a snow sMer by any chance? My teena~e dau~hter and t were interested ~n sammer sk~in~ opportamfies near Aagsbur~ ~nd whether you m~h~: 

recommend any k)cations Also, whether summer skiing ~s worthwhile or whether we should wait for w~nter ~nd real snow rather th~n glaciers. We’d 

appredate any advice you rn~hL have. 

Thank you for your very kh~d ~nv~tation. 

I. 

[Jssa L. Broome 

W~chovia ~rofessor o[ Banking 

D~rector, Center’ for Banking and F~nance 

UNC School of Law 

CB#3380, Va~ Hecke-Wettach 

Chape~ H~IL NC 27599-3380 

929.952.7066 

htt£~i/www.~aw.unc:edu/c enters/banki nA 

~:: http:/A~’ ~aw unc edu/~magesinews/mediaibank[ngfinance 

wab 542.~pg 

From," DA3V [mailto:mail@dajv.de] 

Sent-" Friday, February 18, 201~1 9:20 AM 
To," Broome, Lissa L 
Subject-" DAJV / lectures 

Dear Professor Broome, 

my name is Susanne Flimm and I am writing to you in my capacity as ti~e Managing Director of ti~e Deutsch-Amerikanische Juristen-Vereinigung e.V. (DAJV / German 
American Lawyer’s Association) in Bonn, Germany. 

received your contact data from our board member Professor M611ers. He kindly informed us that you accepted a teaching engagement in the University’s Summer 
Program 2011. I was wondering whether you might be interested to present one or two additional lectures during your stay in Germany. We would be honoured and 
)leasured to welcome you as our guestpeaker. 

Our organization is a non-profit organization of German and American students, attorneys, university professors and officials of various government departments. A great 
number of the association’s members hold Degrees from Universities in the United States and our membership currently stands by 3,000. As part of our program to 
promote legal education and social contacts across the Atlantic, the association organizes speeches basically in every major German City as the DAJV has a wide 
geographical coverage. 

The customary length of a speech is approximately 45 to 60 minutes, followed by questions from the audience and a discussion. I would be happy to give you detailed 
information regarding the modest reimbursement of costs. 

look forward to hear from you. 

With kind regards, 

Susanne Flimm 

Deutsch-Amerikanische Juristen-Vereinigung e.V. 

Postfach 20 04 42, P.O. Box 20 04 42 
53134 Bonn, Germany 
Tel./phone +49(0)228-361376, Fax +49(0)228-357972, E-mail: mail@clair.de 

I ntemet: www.daiv.de 



Sent: 

To: 

Subject: 

Andreas Harrer <andreas.hmwer@jura.uni-augsbulg.de> 

Tuesday, March 15, 2011 11:00 AM 

Broome, Li s~ L <lbroome@emal.unc.edu> 

Re: Your course m the Augsburg summer progran 

Dear Lissa, 

thank you for your email. We have already reserved the biggest (2 
bedroom) University apartement for you. Additionaly to the 2 bedrooms 
there is a living room with a sofa, so I don’t think this will be a 
problem I tried to discuss this matter with the person in charge of the 
University apartements, but Ulffortunatetly he is on vacation right now 
I will get back to you as soon as I have heard something from him. As 
I’ve already said, I really don’t think that it is a problem to 
a ccomodate 4 persons. 

Best wishes, 
Andreas 

Am 13.03.2011 23:06, schrieb Broome, Lissa L: 
> Hi Andreas -- 
> 

> It is now- likely that will be coming to Augsburg with us. Thomas previously sent me the infolrnation below about our apartment ( ~. If it 
is possible to pay more for a larger space with 2 bedrooms that would each accommo&lte two people, that would be great. If that is not possible at this late date, we certainly understand. In 

that case, would it be all right for a fourth person to also stay in the apartment Thomas reserved for us either on the sofa or on an air mattress on the :~]oor? 
> 

> Thanks for your help 
> 

> Lissa 
> 

> I)ear Lissa, 
> 

> I hope you are doing well My email is regarding next year’s summer program. I have been in touch with the responsible a&ninistrative person in charge of the university guest housing. 
> 

> U~[’ortunately the?" increased the monthly rental payment from 1160 to 1260 Euros The apartment available has two bedrooms, whereas the smaller bedroom is for one person only (just 
one single sized bed). I just wanted to double check whether that would be ok for you. We might be able to :find a comparable apartment at a cheaper rate as well We will just go head and 
resettle the universib" apartment first (to be safe) and we will let you know in case we are able to find something comparable for a lower rate. 
> 

> I also want to use this oppormnl~ to let you know that I have stepped down from my position as program coordinator to fully concentrate on finishing my dissertation My successor is 
Andreas Harrer 
> (andreas.harrer@ura uni-augsburg.de) who is happy to help you out if any question comes up and he will keep you updated about the program. I will go on working for Pro£ M6llers as 
an assistant (just one day a week) and I will still be available if any specific questions are coming up. 
> 

> It has been a pleasure being your contact person and even meeting you in Chapel Hill this spring. I will let you know in case I am back in North Carolina sometime. I hope we stay in touch. 
> 

> Best regards, 
> Thomas 
> 

> 

> 

> 

> Lissa L. Broome 
> Wachovia Professor of Banking Law 
> Director, Center for Banking and Finance 
> L2,1C School of Law 

> CB#3380, Van Hecke-Wettach Hall 
> Chapel Hill, NC 27599-3380 
> 919.962.7066 
> http:i/www.law.unc.edu,’centersibaaking 
> 

> 

> 

> 

> 

> 

> 

> 

> 

> ..... Original Message ..... 
> From: Andreas Harrer [mailto:andreas.harrer~iura.uni-au~sbur~.de] 
> Sent: Tuesday, February- 22, 2011 1:31 PM 
> To: Broome, Lissa L 
> Subject: Your course in the Augsburg summer program 
> 

> Deal- Professor Broome, 
> 

> I hope this email finds you well Right no~v rm collecting the details 
> for the 2011 summer program. Have you already decided which course you 
> want to offer? Maybe you can even give me a short summaw of the course, 
> which could be published on our website 
> 

> Your course will t~nke place on Wednesdays (22.6, 296 and 67.) from 2 
> till 4pm and on Thursdays from 8am till 1 lam. I hope this ~vorks out for you. 
> 

> Thank you very’ much and I already- look forward to meeting you in person 



> Andreas Harrer 

> - Dipl. mr oec. umv. - 
> - Wiss. Mitarbeiter / Academic Assistant - 

> Professor Dr. Thomas M.J. M611els 
> Lehrstuhl fur Bttrgerliches Recht, Wirtschaftsrecht, Europarecht, 
> Internationales Pri’,~atrecht und Rechtsvergleichung 
> Jean-Monnet-Chair for Corporate, Capital Market& Competition Law 
> Managing Director of the 
> Center for European Legal Studies (CELOS) 
> 

> Universit~t Augsburg 
> Universit~tsstraBe 24 
> D-86159 Augsburg 
> 

> Teleran: +49 (0)821 598 4658 
>Fax: +49(0)821 5984517 
> Email:     andreas.harrer@ura.uni-augsburg, de 
> Interact: www.thomas-moellers.de 

mit fre~dlichen Gt~aBen 

Andreas Hatter 
- Dipl. iur. oec. ~mi’,~. - 
- Wiss. Mitarbeiter / Academic Assistant - 

Professor Dr. Thomas M.J. M~llers 
Lehrstuhl f~r B~rgerliches Recht, Wirtschaftsrecht, Europarecht, 
Internationales Privatrecht und Rechtsvergleichung 
Jean-Monnet-Chair for Corporate, Capital Market & Competition Law 
Managing Director of the 
Center for European Legal Studies (CELOS) 

Universit~t Augsburg 

Universit~itsstraBe 24 

D-86159 Augsburg 

Teleran: +49 (0)821 598 4658 

Fax: +49(0)821 5984517 

Email: andreas harrer@ura uni-augsburg d e 

Intemet: ~vww thomas-moellers de 



From: 

Sent: 

To: 

Subject: 

Mardini, Tarek (P+P) <tarek.mardini@pplaw.com> 

Thursday, April 7, 2011 10:16 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

AW: DA.W / lectures / Prot;essor Broome 

Dear Lissa, 
I am contacting you on behalf of the regional chapter Berlin of the German-American La~qers Association (DAJV). 

You have been in touch with Mrs. Flimm regarding a potential speaking engagement in Berlin. We would very much like to invite you to be our guest speaker on the topic of 
"Financial reform Mgislation in the U.S. (The Dodd.-Frank Act)". The financial crisis is still very much in everybody’s mind. Now that the U.S. has passed a historic piece 
of legislation, many of our members are eager to hear more about it. 
(By the way, this is also an area of personal interest of myself as I am advising investors and managers of private equity funds and other alternative investments funds. Some 
of my clients will be effected even and although they are non-U.S, fund managers. Though, your focus of the presentation should be on the Dodd-Frank-Act as a whole and not 
on the t~ther special subject ol fund managers.) 
Our preferred date for such a presentation would be Monday, July 4, 2011. Our typical starting time is 6:30 pro, with around 1,5-2 hours for your presentation including time 
for discussion. Ideally we would have a venue that would sponsor some drinks afterwards so that our members could mingle for another hour or so. 
We ate, of course, IlexiNe and could work out a different date. There is another DAJV event scheduled in Berlin for June 17, so we would prefer ~o have a Iew days break in 
between. Having the presentation on July 4 would also be a good way of t~membering and celebrating Independence Day with our members. 
We are still considering the best venue for such a presentation. In Berlin, there are a number of public and private institutions (e.g. universities, trade organizations, law firms) 
that could host such an event. We will let you know as we hear back from them. 
Finally as you are interested in board diversification, we can help you ~o get in touch wi~h FidAR in Berlin. FidAR is a non-profi~ organizNion that intends to increase ~he 
percentage ef women being represented at board of direstors of corporations (to be more precise, having a dual board system in Germany, the percentage of women being 
represented at the "supervisory board", i.e. non-executive directors). One of our members is very active as vice-president of FidAR and the DAJV Berlin chapter had sponsored 
an event last year on board diversification (thus out’ preference to discuss the Dodd-Frank-Ac[ for a change this year). 
Best regards, 
Tarek 
- on behalf of the Board of the DAJV Berlin Chapter- 
Tarek Mardini, LL.M. (UConn) 
Rechtsa nwa it (Attorney-at Law Germany) 

P+P POllath + Paltners 

Potsdamer Platz 5 
10785 Berlin 
Germany 
Telefon: +49 (30) 253 53 .- 120 
Telefax: +49 (30) 253 53 .- 999 
mailto:tarek.ma rdini(~pplaw.com 
L~_~ 2L_w___w___w__=~_~_L_a__v_~_:_c___o___m_ 
.... Original Message --- 

To: LD_A___J.Y_’. 
Sent: Friday, March ~i, 2011 3:21 AM 
Subject: RE: DAJV/lectures 
Hi Susanne- 

We woatd definiLefy like to do Berlin and Frankfurt. Ira lecture at Cofo~ne can be arranged to precede or follow the one ff~ Frankfurt, I wou~d be happy to speak 

there as well. 

As ~ may have mentioned, my tesch~g comra~tment h3 Augsburg is Wednesday afternoons from 2-4. and Thursdsy mornh~gs from 8-1:1.. So we could leave Augsburg 

on a Thursday af!:ernoor~ [:o travel, but would need to return to Augsburg by Tuesday evenff~g or Wedr~esday morning. June 2’~ wouhJ be the first day I could 

leave Augsburg a~d we would ~)robably want to fly home from Munk:h .July ].0. 
Th~s SoLmds Hke a wonderfu~ opportunely to meet collesgaes and share interests. Thank you so much for he~pff~g to arrange 

Take care, 

F~: D~V [mailto:mail@da]v.de] 
Se~: Wednesday, March 09, 2011 8:10 AM 
T~: Broome, Lissa L 
~b~ee~: D~V / lectures 
Dear Lissa: 
I ~eoeived ~ wave of exoffed [eedbaoks from our Chapters in Berlin, Frsn~ud and Cologne! 
Our board-membem in Berlin would be delighted if you would kindly accept a speaking engagement on ~he ~opic of "Financial reform legislation in ~he US (The Dodd-Frank 
ASt) in early July 201 I. 
Fran~ud is looking fo~4ard ~o schedule a lesture on ~he ~opio of "Corporate Board Diversity" and our board member Professor Kirk W. Junker, an American, would be 
delighted ~o welcome you to Cologne. 
~th regard ~o your time frmne and your ~eaohing oommitmen~ in Augsburg I am not sure whether o~ no~ all lectures are feasible~ 
Please le~ me know when you are ~ble ~o de~ermine your avNlabilffy ~o ~coep~ spe~king engagments and whether you have preferences. Also, if you need fudher detailed 
information regarding the different Chapters, I will be delighted to offer assistance. 
Wi~h kind regards, 

Susanne 

Lissa 
[issa L Broome 
Wachovia Professor of Banking 
Director, Cent:er h:~r Banking and Fman(:e 

UNC Schoo~ o~: Law 

CB#3380, Van Hecke--WeLtach Ha~l 

Chapel H~H, NC 27599-3380 

9].9.962.7065 

http:iiwww.law.unc.edu/centers/ba nkin~ 



web 54 ~::.ipg 

P+P P~llath + Partners 
Partnerschaftsgesellschaft; Sitz Berlin 
Amtsgericht Berlin-Charlottenburg PR 64 

Partner sind nur die im Partnerschaftsregister eingetragenen Rechtsanw[31te und Steuerberater. Eine Liste mit den Namen der Partner kE3nnen Sie in jedem Bliilro von P+P 
sowie unter http://vwwv.pplaw.com einsehen. Vertraulichkeitshinweis: Diese Nachricht ist streng vertraulich und kann dem Berufsgeheimnis unterfallen. Sie richtet sich 
ausschlieDlich an den vorgesehenen Empf[3nger. Alle anderen Empf[3nger sind nicht berechtigt, die Nachricht zu ver~ffentlichen, weiterzugeben, zu kopiet~n oder sonst zu 
nutzen. Wir bitten diese EmpfDnger, uns Dber den versehentlichen Erhalt dieser Nachdcht zu informieren und die Nachricht zu I~schen. 

Partners are exclusively those attorneys and tax consultants who are registered ruth the paxtnership register. You can inspect a list of partners’ names at any P-P office 

or at http:i/~x~vw.pplaw.com. Confidentiality Warning: This e-mail message contains strictly confidential information and may be p~mected by law from disclosure. It 

is addressed only to the intended recipient. All other recipients are prohibited ti~om disclosing, distributing, copying, or otherwi~ using this e-mail message. We &sk 

those recipienks to inform us about the unintended receipt of this e-mail message and delete the e-mail mes~ge. 



From," 

Sent: 

To: 

Subject: 

DAJV <mb, l@dajv.de> 

Wednesday, April 13, 2011 10:07 AM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

DAJV / lecture in Frankthrt 

Dear Lissa, 
I wonder whether you would accept a speaking engagement in Frankfurt on Thursday, June 30,2011 in the evening on the topic of "Corporate Board Diversity"? This subject is 
intensively discussed at the moment. 
Your host in Frankfurt would be our board member Dr. Joachim Rosengarten. He is an expert on M&A, Corporate Law, Corporate Governance). 
Would it meet your interest if we would try to find a suitable co-speaker reflecting on the German perspective? 
We would like the event take place at the FAZ (Frankfurter AIIgemeine Zeitung, a wellknown and highly recognized German newspape0. Other option: one of the big Banks in 
Frankfurt... 

Also we could ask Katja Gelinsky, a lawyer, journalist now in Berlin and before in Washington, member of our association and a very nice person, whether she would like to 
moderate the discussion. We scheduled a presentation on a similiar topic in Berlin last year and Katja Gelinsky wrote a fine article to the benefits of everyone afteetcards. 
I have been informed, that you will deliver a presentation in Berlin on July 4 (!!). So you and your family might enjoy a nice weekend in Frankfurt or Berlin after or before these 
two DAJV presentations... 
Also, there is another option aside of the DAJV lecture. The Institute of Law and Finance would be delighted, if you could give a lecture on the Dodd-Frank-Act on July 1, 
2011. 
I will not go any further at this point to allow you to react on this invitation. We can discuss further details if your ar~ interested in accepting this speaking engagement. 
With kind regards, 
Susanne 

--- Original Message .... 

Fromi 
To: ’DAJV’ 
Sent: Friday, March 11,2011 4:21 AM 
Subject: RE: DAJV/lectures 

We would definitely like to do Berlin and Frankfurt. If a lecture at Cologne can be arranged to precede or follow the one in Frankfurt, I would be happy to speak 

there as well 

As t may have nl,:_mti.:_~ned, rny teachhlg commitment in Augsburg ~s Wednesday afternoons from 2.-4 and ?hursday mornings from 8-I1 So we could league 

Augsburg on a Thursday afternoon ~o Lrave], but would need to return to Augsburg by Tuesday evenb~g or Wednesday morning. Jane 2~ would be the first day 

~ could ~eave Augsburg and we would probably want to fly home from Munich .Ju~y 

This sounds I~ke a wonderful opportunity to meet colleagues and share ~nterests. Thank you so much for he~p~ng to arrange 

Tske care~ 

Ussa 

F~m= D~V [mailto:mail@dNv.de] 
Sent; Wednesday, Hatch 09, 2011 8:10 AN 

Te= Broome, Lissa k 
Subject= D~V / lectures 

Dear Lissa: 

I received a wave of excited feedbacks from our ChaNers in Berlin, Fmndu~ and Cologne[ 

Our boaN-members in Berlin would be delighted if you would kindly accept a speaking engagement on the topic of "Financial reform legislation in the US ~he Dodd-Frank 

Act) in early July 2011. 

FranMu~ is ~ooking fo~qaN to schedule a lecture on the topic of "Corporate BoaN Diversity" and our board member Professor Kirk W. Junker, an American, would be 

delighted to welcome you to Cologne. 

With regaN to your time frame and your teaching commitment in AugsbuN I am not sure whether or not all lectures are feasible. 

Please let me know when you are aMe ~o determine your availabili~ to accept speaking engagments and whether you have preferences. Also, if you need fu~her detailed 

information regarding the different Chaptem, I will be delighted to offer assistance. 

~th kind regards, 

.... Original Message --- 

To: ’DAJV’ 
Sent: Wednesday, Februa~ 23,2011 4:38 PM 
Subject: RE: DAJV / lectures 

Susanne --- 

I’ve ~dded a ~tt~e b~t more ~nform~tion to the CV ~nd to the possible ~ecture topics. The attachment reflects these revisions. WN ~ he~r back from you about 

any h~ctures that result or from the Chapters d~rect]y? 

Thanks for the info about summer aMOng. It ~svery helpful and t w~ll respond to Stefan Thanks for patting rne ~n touch w~th him and for inqukmg about this on 

oar behalf. 

Ussa L. Broome 

Wachovia Professor of Banking 

D#ectoc Center for Banking and Finance 

UNC School of Law 
Cg#3380, Van Hecke-.Wettach ]-ta~] 

Chapel H~I~, NC 27599-S380 

9:1.9~962~7066 

http:iiwww.law.unc.edu/centers/banking 

web 542 jpg 



From: DAJV [mailto:mail@dajv.de] 
Sent: Tuesday, February 22, 2011 8:11 AM 
To: Broome, Lissa L 
Subject: DAJV / lectures 
Dear Lissa, 
thank you ve~¢ much lbr your kind note and we are delighted fl~at you would like to present additional speeches. 

Enclosed you find a draft [br your speaker intbnnation sheet. I copied some intbnnation t?om your CV which I found on your law school’s webs~te. 
Please feel flee to make co~ections. I would like to mail the final briefing sheet to our boaxd membeB asking them whether they would like to invite you to their 

Chapter. I thought Frankfim or Cologne might be interesting Chapters regarding your expe~ise on Banking Law and Corporate Board Diversity. Our copartner in 

Fra~urt is e.g. the "Ins~titute of Law and Finance" at the UniversiU in Fra~Mhrt and maybe this contact might be interesting for you’? 

The cus~toma~ length of a speech is approximately 45 to 60 minutes, followed by questions from the audience and a discussion. Due to budget hinitafions - the 

association is a non-profit o~ganization - our reimbursement rules are strict and financial means limite& Still, we gladly offer a modest honorarium for each talk of 

150 Euro and pay for the accomodation the night after the lecture. We also reimburse t~avel costs (only) within Germany on the basis of a train ticket or flight- 

ticket, if cheaper. Of course our bomdmembers - if feasable and convenient for eye,one - would be delighed to invite you ~d your family to dinner in order to 

continue the discussion in a more informal way. I hope these aspects are fine for you. 

I am no snow skier. But I will t~¢ to get ~me h~bnnation regarding summer skiing in the Alpen! 

I would recommend the Germa~ AlpenI look forward to heating [?om you again. Should you have a~y questions or ifI ca~ be of further asfistance, please do not 
hesitate to contact me again. 

With kind regmds, 

Susaame Flim~n 

Deutsch-Amerikm~ische Juristen-Ve~einigung e.V. 

Postfach 20 04 42, P.O. Box 20 04 42 
53134 Bonn, Germm~y 

Tel./phone +49(0)228-361376, Fax +49(0)228-357972, E-mail: mail(r-~daiv.de, 

Intemet: www.daiv.de 

--- Original Message --- 

To: ’DAJV’ 
Sent: Monday, February 21,2011 11:39 PM 
Subject: RE: DAJV/lectures 

Dear Susanne --- I woufd be honored to presen~ a lecture ~o your group. ~ co@d tall< about financial reform ~egislat~on in the US (the Dodd-Frank gc~) or an 

~nLerview study I am oart[dpating in of corporate board members where we are asking them whether gender, rada[, and ethnic d~verskg on the board affects 

board processes and corporate oerformance~ 

My husband daughter, and t w~I be in (~ermany June 18 -July 10. I don’t know yet what days each week I wH~ be teachh~g ~r~ Augsburg. 

Are you a snow skier by any chance? My Leensge daughter arid ~ were interesLed it3 summer skiing opportunities near Augsburg and wheLher you might 

recommend any ~ocsL]ons. Also, whether summer skiing is worthwhile or whether we should wait [:or winter and rea~ snow rather Lhan g~aciers. We’d 

appredate any advice you might have. 

Thank you for your very k~nd invitation. 

L[ssa 
I_issa L. groome 

Wachov~a Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

C[g#3380, Van Hecke-Wettach Hal] 

Chape~ Hill, NC 27599-3380 

919.962.7066 

H:: htp ,’,’~w.~a w. u nc.ed u,’h~u 9es,’n e~s,’m edia,’b~ a kmgfin a nee 

From: DAJV [mailto:mail@dajv.de] 
Sent: Friday, February .t8, 201:1. 9:20 AM 
To: Broome, Lissa L 
Subject: DAJV / lectures 
Dear Professor Broome, 

my name is Susanne Flimm and I am writing to you in my capacity as the Managing Director of the Deutsch-Amedkanische Juristen-Vereinigung e.V. (DAJV / German 
American Lawyer’s Association) in Bonn, Germany. 

received your contact data from our board member Professor M611ers. He kindly informed us that you accepted a teaching engagement in the University’s Summer 
Program 2011. I was wondering whether you might be interested to present one or two additional lectures during your stay in Germany. We would be honoured and 
~leasured to welcome you as our guestpeaker. 

Our organization is a non-profit organization of German and American students, attorneys, university professors and officials of various government departments. A great 
number of the association’s members hold Degrees from Universities in the United States and our membership currently stands by 3,000. As part of our program to 
promote legal education and social contacts across the Atlantic, the association organizes speeches basically in every major German City as the DAJV has a wide 
geographical coverage. 

The customary length of a speech is approximately 45 to 60 minutes, followed by questions from the audience and a discussion. I would be happy to give you detailed 
information regarding the modest reimbursement of costs. 



I look fo~,vard to hear from you. 

With kind regards, 

Susanne Flimm 

Deutsch-Amerikanische Juristen-Vereinigung e.V. 
Postfach 20 04 42, P.O. Box 20 04 42 
53134 Bonn, Germany 

Tel./phone +49(0)228-361376, Fax +49(0)228-357972, E-ma il: mail@dajv.de 
Intemet: vcww.daiv.de 



FFom: 

Sent: 

To: 

Subject: 

DAJV <maJl@dajv.de> 

Friday, April 15, 2011 6:47 AM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

l}i edewald@ill:uni - frankfurt, de 

Re: DAJV/lecture in Frm~ld’urt 

Dear Lissa: 

thank you very much for your quick response! I am glad that the suggested itinary meets your interest. Now, we will move on organizing your talks for the DAJV in Frankfurt 
and Berlin. 

Regarding the lecture on the topic of the "Dodd Frank Act" I would like to forward your e-mail to my copartner, Dr. Rolf Friedewald. I copy him into our correspondence. 
talked to him today and he will contact you in order to discuss the details of this lecture. Just in case, you find his contact data below. 

I wish you a nice weekend! 

Best regards, 

Susanne 

Dr. Roll Friedewalcl, MBA 

Managing Director 

Institute for Law and Finance 

im House of Finance 

der Goethe-Universit~it Frankfurt am Main 

Campus Westend - Gr0neburgplatz 1 

60323 Frankfurt 

Germany 

Tel.: + 49 (0) 69 - 798 336 26 

Fax: + 49 (0) 69 - 798 339 21 

--- Original Message .... 

To: ’DAJV’ 
Sent: Friday, April 15,2011 2:39 AM 
Subject: RE: DAJV/lecture in Frankfurt 

Hi Susanne ---Thanks for these wonderful invitations. I woL~ld be happy to speak in Frankfurt the evening of June 30 on board diversity. The format you sL~ggested 

with the German perspective and a moderator sounds perfect. ~f there ~s interest ~n a lecture on Dodd-Frank at the InstitL~te of Law and Fh~ance on Ju~y ~, that 

wo~d be wonderfu~ too. As yoa suggest, we cat~ proceed from there to gerhn to s~ghtsee and arrive in t~r~e [or my .J~y 4 ~ecture ~:here. 

All the best, 

Ussa 

Usss L. Broorne 

Wachov~a Professor of Banking Law 

D~rector, Center for Bankh~g and F~nance 

U NC Schoo~ of Law 

{::B#3:¢80, Van Hecke-Wettach HMI 

Chapel I-{~1~, NC 27599-3980 

9:[9.962.7066 

http:/!wwwJaw.unc.eduicenters!ba nking 

hit p://wv,~,.~aw u n c.edu fire ages/na~/med~aiba n kin gtina n ca 

...... web 542.jpg 

From= DA.]V [mailto:mail@dajv.de] 

Sent: Wednesday, April 13, 2011 10:07 AM 
To= Broome, Lissa L 
Subject= DAJV / lecture in Frankfurt 

Dear Lissa, 
I wonder whether you would accept a speaking engagement in Frankfurt on Thursday, June 30, 2011 in the evening on the topic of "Corporate Board Diversity"? This subject 
is intensively discussed at the moment. 
Your host in Frankfurt would be our board member Dr. Joachim Rosengarten. He is an expert on M&A, Corporate Law, Corporate Governance). 
Would it meet your interest if we would try to find a suitable co-speaker reflecting on the German perspective? 
We would like the event take place at the FAZ (Frankfurter AIIgemeine Zeitung, a wellknown and highly recognized German newspaper). Other option: one of the big Banks 
in Frankfurt... 



Also we could ask Katja Gelinsky, a lawyer, journalist now in Berlin and before in Washington, member of our association and a very nice person, whether she would like to 
moderate the discussion. We scheduled a presentation on a similiar topic in Berlin last year and Katja Gelinsky wrote a fine article to the benefits of everyone afte~’~ards. 
I have been informed, that you will deliver a presentation in Berlin on July 4 (!!). So you and your family might enjoy a nice weekend in Frankfurt or Berlin after or before these 
two DAJV presentations... 
Also, there is another option aside of the DAJV lecture. The Institute of Law and Finance would be delighted, if you could give a lecture on the Dodd-Frank-Act on July 1, 
2011. 
I will not go any further at this point to allow you to react on this invitation. We can discuss further details if your are interested in accepting this speaking engagement. 
With kind regards, 

Susanne 

.... Original Message --- 

FromiBmomeiEissaE 
To: ’DAJV" 
Sent: Friday, March 11,2011 4:21 AM 
Subject: RE: DAJV / lectures 

Hi Susanne --- 

We would definitely like to do Berlin and Frankfurt If a lecture at Cologne can be arranged to precede or follow the one k~ Frankfurt, ~ would be happy to spe~k 

there as well 

As ~ may have mentioned, my teaching commitment ~n Augsburg ~s Wednesday afternoons from 2-4 and Thu~sdav mornings from 8-:].:].. So we could ~eave 

Augsbur~ on a Thursday afternoon to travel, bu{ would need {o return to Augsbur~ by Tuesday evenh~ or Wednesday morning. June 2’~Jj would be the first 

day ~ couM ~eave Augsbur~ and we wouM probaMy want to fly home from Munich Ju~y I0. 

This sounds ~ke a wonderfu~ opportunity to meet col~easues and sl~are inte~ests~ Thank you so much for help~n8 to arranse iL 

Take care, 

Ussa 

~ D~V [maflto:mafl@dajv.de] 
Se~t~ Wednesday, March 09, 20[~ 8:[0 AN 
Te{ Broome, Lissa L 
$~bjert~ DBV / lectures 
Dear Lissa: 

received a wave of excited feedbacks from our Chapters in Berlin, FranMu~ and Cologne{ 
Our board-membe~ in Berlin would be delighted if you would kindly accept a speaking engagement on the topic of"Financial reform legislation in the US (The Dodd-Frank 
Act) in early July 2011. 
FranMu~ is looking fo~ard to schedule a lecture on the topic d "Corporate Board Dive~ity" and our board member Professor Kirk W. Junker, an American, would be 
delighted to welcome you to Cologne. 
~th regard to your time frame and your teaching commitment in Augsburg I am not sure whether or not all lectures are feasible. 
Please let me know when you are able to determine your availability to accept speaking engagments and whether you have preferences. Also, if you need fuaher detailed 
information regarding the different Chapters, I will be delighted to offer assistance. 
With kind regards, 

--- Original Message --- 

F~o Broome~Ei~saE 
To: ’DAJV’ 
Sent: Wednesday, Februa~ 23,2011 4:38 PM 
Subject: RE: DAJV/lectures 

I’ve added a I~tfle bit mo~e ~nl:ormsdon to the CV and to the poss~Me ~ecLure topics. The attachment reflects these revisions~ W~I~ I hea~ back from you about 

a~y lectures that result or from the Chapters d~rect~y? 

Thanks for the info about summer skiing It ~s very he[pfu~ ar)d [ wfl[ respond to Stefan. Thanks h:~r putl:ktg me in touch with him and for ~r)qu~rhlg about this 

.:)~) our beha~[ 

Ussa 

Lissa L. Broome 

Wachov~a Professor of BanMn8 Law 

Dkector, Center for Banking and Fh~ance 

U NC Schoo~ of Law 

C8#3380, Van Hecke-Wetl:ach HsI~ 

Chape~ Hill, NC 27599-3380 

9&9.%2.7066 

http:!/www.law.unc.eduicentersibankin~ 

.~ htlp//~,~w.law, u nc.ed u/h~qs ges/n ews/nq edia/ba n khq2fin a rice 

web 542 jpg 

From: DAJV [mailto:mail@dajv.de] 
Sent: Tuesday, February 22, 2011 8:11 AM 
To: Broome, Lissa L 
Subject: DA3V / lectures 
Dear Lissa, 
thank you very much for your kind note and we are delighted that you would like to present additional speeches. 
Enclosed you find a draft for your speaker information sheet. I copied some information from your CV which I found on your law school’s website. 

Please feel free to make corrections. I would like to ma~l the final briefing sheet to our board members asking them whether they would like to invite you to their 

Chapter. I thought Frankfurt or Cologne might be interesting Chapters regarding your expertise on Banking Law and Corporate Board Diversity. Our copartner 

in Fra~cfurt is e.g. the "Institute of Law and Finance" at the Universi~ in Frm~kfurt and maybe this contact might be interesting for you? 

The customary length of a speech is approximately 45 to 60 minutes, followed by questions from the audience and a discussion. Due to budget limitations - the 

association is a non-profit organization - our reimbursement rules are strict and financial means limited. Still, we gladly offer a modest honorarium for each talk of 

150 Euro and pay tbr the accomodafion the night alter the lecture. We also reimburse travel costs (only) mthin Germany on the basis of a train ticket or flight- 

ticket, if cheaper. Of course our boardmembers - if feasable and conv eniem tbr eye,one - would be delighed to invite yo u and your family to dimmer in order to 

continue the discussion in a more informal way. I hope these aspects axe fine for you. 

I an~ no snow skier. But I roll try to get some information rega~rding summer skiing in the Alpen! 



I would recommend the German Alpelfl look forward to hearing from you again. Should you have any queslions or if I can be of further assislance, please do not 

hesitate to contact me again. 

With kind rega~ls, 

Susanne Flimm 

Deutsch-AmerikanJ~he Juristen-Vereinigung e.V. 

Postfach 20 04 42, P.O. Box 20 04 42 
53134 Bonn, Germany 

Tel./phone ~ 49(0)228-361376, Fax ~49(0)228-357972, E-mail: _r_&&i_!2~i~t__ia.iL:__d__e_., 

Internet: ~ 1~52£t2aj __~_2£t__e_ 

--- Original Message .... 

To: LD_ A_ _ _J Y_ _ ’. 
Sent: Monday, February 21, 2011 11:39 PM 
Subject: RE: DAJV/lectures 

Dear Susann~:_~- I wouk’t be honor~:_~d 1:o present a k?cture ~:o your groa~), I couh~ taH~ about financia~ reform ~eg~s~atk>n in the U5 (the Dodd-Frank Act) or an 

~nterview study ~ am partidpsdng ~n of corporate board members where we are asMng them whed~er gender, radar, and ethnic diversky on the board 

affects board processes and corporate ped:orrnance. 

My husband, daughter, and ~ will be in Germany .June :18---.July 10. ~ don’t know yet what days each week I will be teaching in Augsburg. 

Are you a snow sMer by any chance? My teenage daughter and ~ were h~terested ~n summer skHn8 opportunk~es near Augsburg and whether you m~ght 

recommend any loca[~ons. A~;o whether summer ~ddh~g ~s worthwMle or whether we shouR~ war h:~r w~n[er and real snow rather [han ~laders. We’d 

appredate any advice you might hsve. 

Thsnk you for your very kind inv~tsdon. 

Ussa 

Lissa L Broome 

Wachov~a Professor of BanMng Law 

Director, Center for ~3ank~n~ and Finance 

UNC Schoo~ of Law 

CB#3380, Van Hecke-Wettsch Hall 

Chape~ HiU, NC 

9:].9.962.7056 

http:/iwww.law.unc.eduicenters/bankin~ 

~ 
h[tp:,iwww.lsw unc._.duiirr~ages/neA~,imedia/barlkir~gfmance 

web 542.jp2 

From: DA~V [mailto:mail@dajv.de] 

Sent: Friday, February 18, 2011 9:20 AM 
To: Broome, Lissa L 
Subject: DAJV / lectures 

Dear Professor Broome, 

my name is Susanne Flimm and I am writing to you in my capacity as the Managing Director of the Deutsch-Amerikanische Juristen-Vereinigung e.V. (DAJV / 
German American Lavc/er’s Association) in Bonn, Germany. 

I received your contact data from our board member Professor M611ers. He kindly informed us that you accepted a teaching engagement in the University’s Summer 
Program 2011. I was wondering whether you might be interested to present one or two additional lectures during your stay in Germany. We would be honoured and 
pleasured to welcome you as our guestpeaker. 

Our organization is a non-profit organization of German and American students, attorneys, university professors and officials of various government departments. A 
great number of the association’s members hold Degt~es from Universities in the United States and our membership currently stands by 3,000. As part of our 
program to promote legal education and social contacts across the Atlantic, the association organizes speeches basically in every major German City as the DAJV 
has a wide geographical coverage. 

The customary length of a speech is approximately 45 to 60 minutes, followed by questions from the audience and a discussion. I would be happy to give you 
detailed information regarding the modest reimbursement of costs. 

look fo~vard to hear from you. 

W~th kind regards, 

Susanne Flimm 

Deutsch-Amerikanische Juristen-Vereinigung e.V. 

Postfach 20 04 42, P.O. Box 20 04 42 
53134 Bonn, Germany 
Tel./phone +49(0)228-361376, Fax +49(0)228-357972, E-mail: mail@daiv.de 

Internet: _v__w__~=_d___aj_v_~__d__e_. 



Fl’Olll: 

Sent: 

To: 

Subject: 

Ffiedewald, Dr. Rolf <ffiedewald@il£uni-ffanldhrt.de> 

Monday-, April 18, 2011 8:08 AM 

’DAJV’ <mail@dajv.de>; Broome, Lissa L <lbroome@email unc edu:~ 

AW: DAJV / lecture in Frankthrt 

Dear Professor Bromme, 
dear Mrs. Flimm, 
hopefully, you are doing fine. We have been checking the availability of lecture rooms in the House of Finance over and over again in the lasr few days. As we still am in the 
Summer semester, it has been almost impossible to find free space. 
We have a lecture room that seats up to 40 guests on the evening of June 30,2011. As this is actually one day before your planned visit at the Institute for Law and Finance 
(ILF), I wanted to get in touch with you and ask you if there is any possibility to combine or change schedules for that day. 
Best regards, 

Rolf Friedewald 
Dr. Roll Friedewald, MBA 
Managing Director 
Institute for Law and Finance 
im House of Finance 
der Goethe-Universit~it Frankfurt am Main 
Campus Westend - Gr0neburgplalz 1 
60323 Frankfurt 
Germany 

Tel.: + 49 (0) 69 - 798 336 26 
Fax: + 49 (0) 69 - 798 339 21 
Mail: ffiede~vald@ilf.u ni-fra nkfurt.de 
Intemet: www.ilf-frsnkfurt.de 

..... tJrspr0ngliche Nachricht- .... 
Von; DA1V [mailto:mail@dajv.de] 
Gesendet: Freitag, 15. April 2011 12:47 

An: Broome, Lissa L 
Cc: Friedewald, Dr. Rolf 
Betreff: Re: DA3V / lecture in Frankfurt 

Dear Lissa: 

thank you very much for your quick response! I am glad that the suggested itinary meets your interest. Now, we will move on organizing your talks for the DAJV in 
Frankfurt and Berlin. 

Regarding the lecture on the topic of the "Dodd Frank Act" I would like to forward your e-mail to my copartner, Dr. Roll Friedewald. I copy him into our 
correspondence. I talked to him today and he will contact you in order to discuss the details of this lecture. Just in case, you find his contact data below. 

I wish you a nice weekend! 

Best regards, 

Susanne 

Dr. Roll Friedewald, MBA 

Managing Director 

Institute for Law and Finance 

im House of Finance 

der Goethe-Universit~it Frankfurt am Main 

Campus Westend - Gr0neburgplatz 1 

60323 Frankfurt 

Germany 

Tel.: + 49 (0) 69 - 798 336 26 

Fax: + 49 (0) 69 - 798 339 21 

--- Original Message .... 

FromiBroeme E issa 
To: ’DAJV’ 
Sent: Friday, April 15, 2011 2:39 AM 
Subject: RE: DAJV/lecture in Frankfurt 

Ni Suaa~ne -- Thanks for these wonderful invitatio~s. I woLdd #e happy to speak ~n Frankfurt the evening of ]u~e 30 on board diversity. The ~:ormat you 

suggested w~th the German perspective and a moderator sounds perfect. ~f there ~s interest ~n a ~ectute on Dodd-Frank at the h~st~tute of Law and Fh~ance 

on Ju~y I, that would be wonderful too. As you suggest, we can proceed from there to get]in to s~ghtsee and arrive k~ thee for my .July 4 ~ecture there. 

AH the best, 

kissa 

Ussa L Broome 



Wachovb Pro[essor of Bm~kin~f Law 

Director, Cen[er for Bankk~8 and F~nance 

UNC Schoo~ o[ Law 

CB#3380, Van Hecke-Wettach Hall 

Chape~ H~H, NC 27599-3380 

919962 7066 
http:[/www.law.unc.edu/cente~s/bank[n~ 

[~ http://wwwk~wurlcedu/mlsges/n~,~/med~a/banMngfinanc~, 

web 5~2 jpg 

Frem: DAJV [mailto:mail@dajv.de] 

Sent: Wednesday, April 13, 2012 10:07 AM 
To: Broome, Lissa L 
Subject: DAJV / lecture in Frankfurt 

Dear Lissa, 
I wonder whether you would accept a speaking engagement in Frankfurt on Thursday, June 30,2011 in the evening on the topic of "Corporate Board Diversity"? This 
subject is intensively discussed at the moment. 

Your host in Frankfurt would be our board member Dr. Joachim Rosengarten. He is an expert on M&A, Corporate Law, Corporate Governance). 
Would it meet your interest if we would try to find a suitable co-speaker reflecting on the German perspective? 
We would like the event take place at the FAZ (Frankfurter AIIgemeine Zeitung, a wellknown and highly recognized German newspape0. Other option: one of the big 
Banks in Frankfurt... 
Also we could ask Katja Gelinsky, a lawyer, journalist now in Berlin and before in Washington, member of our association and a very nice person, whether she 
would like to moderate the discussion. We scheduled a presentation on a similiar topic in Berlin last year and Katja Gelinsky wrote a fine article to the benefits of 
everyone afterwards. 
I have been informed, that you will deliver a presentation in Berlin on July 4 (!!). So you and your family might enjoy a nice weekend in Frankfurt or Berlin after or 
before these two DAJV presentations... 
Also, there is another option aside of the DAJV lecture. The Institute of Law and Finance would be delighted, if you could give a lecture on the Dodd-Frank-Act on 
July 1,2011. 
I will not go any further at this point to allow you to react on this invitation. We can discuss further details if your are interested in accepting this speaking 
engagement. 
With kind regards, 

Susanne 

.... Original Message --- 

~r~rni 
To: ’DAJV’ 
Sent: Friday, March 11,2011 4:21 AM 
Subject: RE: DAJV / lectures 

Hi Susanne --- 

We would definitely like to do }3ed[n and Frank[urt if ~ lecture ~: CoLogne can be arn~ng~:_~d to preo:_~de or follow the one in ~r:rankfurt, I wouk~ be happy 

to speak there as well. 

As I may hsve mer~tioned~ my leaching, commitment ~n Au~sbur8 ~s Wednesday afternoons from 2-4 and Thursday morn~nss from &-~L So we could 

~eave Aussbur~ on a Thursday a~ernoon to travel, but wou~d need to return to AuSsbur8 by Tuesday evenin~ or Wednesday morn~n& June 2~ would 

be the first d~y I could bare Aussbur~ and we would probably wm~L to fly home [torn Mumch Ju~v 

This sounds ~ke a wonderfu~ opportunely to meet (:olh~ues and sh~re interests Thank you so much 

Take care~ 

L~sss 

~re~ DAJV [mailto:mail@dajv.de] 
$e~t= Wednesday, March 09, 20[~ 8:[0 AM 

¯ e= Broome, Lissa L 
$~bject~ D~V / lectures 
Dear Lissa: 
I received a wave d excited feedbacks from our Chapters ~n Berlin, Fran~u~ and Cologne~ 
Our board-members in Berlin would be delighted if you would kindly accept a speaking engagement on the topic of "Financial ~form legislation in the US (The 
Dodd-Frank Act) in early July 2011. 
Fran~u~ is looking fo~ard to schedule a lecture on the topic of "Corporate Board Diversify" and our board member Professor Kirk W. Junker, an American, would 
be delighted to welcome you to Cologne. 
~th regard to your time frame and your teaching commitment in Augsburg I am not sure whether or not all lectures are feasible. 
Please let me know when you are able to determine your availabilffy to accept speaking engagments and whether you have preferences. Also, if you need fu~her 
detailed information regarding the different Chapters, I will be delighted to offer assistance. 
~th kind regards, 

Susanne 

.... Original Message --- 

To: ’DAJ~ 
Sent: Wednesday, Februa~ 23,2011 4:38 PM 
Subject: RE: DAJV/lectures 

Fve added a Ifl:de bit more ~n[ormatk)n ~o ~he CV and to the poss~Me h~cture topics. The a~t~chment reflects the~;e re~sion~;. Will [ he~r back [rom you 

about any lectures that rein.fit or ~rom Lhe Ch~pters directly? 

Thsnks for the info about summer skiins. It is very he[pl:ul and ~ wfl~ respond to Stefam Thanks ~:or putt~n~ me in touch w~th him and for inquiHn~ 

about this on ou~ behalf. 

Lissa 

Wachov~a Professor o~ Barfldn8 Law 

D~ector, Center for BaMdn8 and F~nsnce 

UNC Schoot of Law 

C~#~380; Van Hecke-Wettach 



Chapel Hill NC 27599-.3380 
919~96Z7066 

...... web 542 jpg 

Frem; DAJV [mailto:mail@dajv.de] 
Sent; Tuesday, February 22, 2011 8:11 AM 
To; Broome, Lissa L 
Subject; DAJV / lectures 
Dear Lissa, 
thank you very much for your kind note and we are delighted that you would like to present additional speeches. 

Enclosed you find a draft for your speaker information sheet. I copied some information fiom your CV which I found on your law school’s website. 

Please feel free to make corrections. I would like to mail the final briefing sheet to our board members asking them whether they would like to invite you 

to their Chapter. I thought Frankfurt or Cologne might be interesting Chapters regarding your expertise on Banking Law and Corporate Board Diversity. 

Our copar’mer in Franld’urt is e.g. the "Institute of Law and Finance" at the University in Frankfurt and maybe this contact might be interesting [br you? 

The customa~ length of a speech is approximately 45 m 60 minute~ tbllowed by questions from the audience and a di~ussion. Due to budget limitations 

- the association is a non-protit organization - our reimbursement rules axe strict and financial means limited. S~611, we gladly oiler a modest honorarium tbr 

each talk of 150 Euro and l~y for the accomodation the night after the lecture. We also reimburse travel costs (only) within Germany on the basis of a 

tmfin ticket or flight-ticket, if cheaper. Of course our boardmembers - if feasable and convenient for everyone - would be delighed to invite you and your 

family to dinner in order to continue the discussion in a morn informal way. I hope these aspects ~xe fine for you. 

I ~:m no snow skier. But I roll try to get some information regaxding summer skiing in the Alpen! 

I would recommend the German AlpenI look forward to hea~ing from you again. Should you have any questions or ifI can be of further assistance, please 

do not hesitate to contact me again. 

With kind rega~-ds, 

Su~me Flimm 

Deutsch-Amerikaa~ische Jurislen-Veminigung e.V. 

l?ostfach 20 04 42, P.O. Box 20 04 42 

53134 Bonn, Germany 

Tel./phone ~49(0)228-361376, Fax ~49(0)228-357972, E-mM: !__r_~La_i_]_@_d_a.j_k2£t__e_, 

Intemet: ww~v~daiv~de 

--- Original Message --- 

To: ’D__ .A_4~ 
Sent: Monday, February 21,2011 11:39 PM 
Subject: RE: DAJV/lectures 
D :~ar Susar~r~e - t would be hor~ored to present a lecture to your group. { could talk abou[: financ~a~ reform ]eg~datb:?n in the US (the Dodd--Frank Act) 
or an interview study ~ am part:~ci~al:k~g ~r~ of corporate board rnembers where we are asking them whether gender, racial, and ethrdc d~vers~ty on 
the board affects board processes and corporate performance. 
My husband, daughter, and ~ will be ~n Germany June 18---Ju~y 10. ] don’t know yet whsL days each week I w~H be teaching in Augsburg. 
Are you a snow sMer by any chance? My teenage daughter and ~ were ~nterested h~ summer skiing opportunities nero~ Augsburg and whether you 
might recommend any locations. Nso, whether summer skHng is worthwhile or whether we should wa~t for w~nter and real snow rather than 
glaciers, We’d apprech~te any advk:e you might have, 

Thank you for your very kind im4tatkm, 

Ussa 
{.issa L Broome 
Wachov~a Professor of ganMng Law 
Director, Center ~or Banking and Finam:e 
UNC Schoo~ of Law 

CB#~3o~, ~ an Hecke--Wet{ach 
Chape~ Hill, NC 
919.962.706~ 
http:!!www.law.unc.edu!centersiba nking 

web 542 jpg 

E~= D~V [mailto:mail@dajv.de] 
Seat= Friday, Februa~ $8, 2055 9:20 AN 
Te= Broome, Lissa L 
S~bject= D#V / lectures 
Dear Professor Broome, 

my name is Susanne Flimm and I am writing to you in my capacity as the Managing Director of the Deutsch-Amerikanische Juristen-Vereinigung e.V. 
(DAJV / German American Lawyer’s Association) in Bonn, Germany. 

I received your contact data from our board member Professor M611ers. He kindly informed us that you accepted a teaching engagement in the University’s 
Summer Program 2011. I was wondering whether you might be interested to present one or two additional lectures during your stay in Germany. We would be 
honoured and pleasured to welcome you as our guestpeaker. 



Our organization is a non-profit organization of German and American students, attorneys, university professors and officials of various government 
departments. A great number of the association’s members hold Degrees from Universities in the United States and our membership currently stands by 
3,000. As part of our program to promote legal education and social contacts across the Atlantic, the association organizes speeches basically in every major 
German City as the DAJV has a wide geographical coverage. 

The customary length of a speech is approximately 45 to 60 minutes, followed by questions from the audience and a discussion. I would be happy to give you 
detailed information regarding the modest reimbursement of costs. 

I look foPvvard to hear from you. 

With kind regards, 

Susanne Flimm 

Deutsch-Amerikanische Juristen-Vereinigung e.V. 

Postfach 20 04 42, P.O. Box 20 04 42 
53134 Bonn, Germany 
Tel./phone +49(0)228-361376, Fax +49(0)228-357972, E-mail: mailC~.da[v.de 

Internet: wvvw.dajv.de 



FFom: 

Sent: 

To: 

Subject: 

DAJV <maJl@dajv.de~ 

Wednesday, April 20, 2011 4:59 AM 

Broome, I Jssa L <lbroome@email.unc.edu>; ’Friedewald, Dr. Rolt’ <fdedewal@il£uni- frankIhrt.de> 

Re: DAJV/lecture in Frankfurt 

Dear Lissa, 
dear Dr. Friedewald, 
I apologize, but the DAJV is scheduling the presentation on June 30 and work is already in progress... Unfortunately we cannot move the dates. I kindly ask for your 
understanding in this matter. 

Best, 
Susanne 

--- Original Message .... 

FremiBro~me E issa 
To: ’Friedewald Dr. RolP ; ’DAJV’ 
Sent: Wednesday, April 20,2011 3:23 AM 
Subject: RE: DAJV / lecture in Frankfurt 

Dr. Friedewald .-- I believe Susanne had scheduled a speaking engagement wiLh the DAJV on June 30 so I will leave it to her to see if iL is possible to move dates. 

Thank you for your b~terest. 

Ussa 

Wachov[~ Pro~essor of Banking 

D~rector, Cen~er for gankb~g and F~nance 

UNC School o[: Law 

CB#3380, Van Hecke-Wettach Hail 

Chapel H~I~, NC 27599-3380 

_}3.9,_}62,7 

http:iiwww.law.unc.edu/centers/ba nking 

http:/lwww law un,u edulimages/ne~Imed~a/barfldngfir~anc£ 

web 542 jpg 

From: Friedewald, Dr. Rolf [mailto:friedewald@ilf.uni-frankfurt.de] 
Sent; Monday, April 18, 2011 8:08 AM 

To; ’DAJV’; Broome, Lissa L 
Subject; AW: DAJV / lecture in Frankfurt 

Dear Professor Bromme, 
dear Mrs. Flimm, 
hopefully, you are doing fine. We have been checking the availability of lecture rooms in the House of Finance over and over again in the lasr few days. As we still are in the 
Summer semester, it has been almost impossible to find free space. 
We have a lecture room that seats up to 40 guests on the evening of June 30, 2011. As this is actually one day before your planned visit at the Institute for Law and Finance 
(ILF), I wanted to get in touch with you and ask you if there is any possibility to combine or change schedules for that day. 
Best regards, 
Roll Friedewald 
Dr, Roll Friedewald, MBA 
Managing Director 
Institute for Law and Finance 
im House of Finance 
der Goethe-Universit~t Frankfurt am Main 
Campus Westend - Gr~neburgplatz 1 
60323 Frankfurt 
Germany 

Tel.: + 49 (0) 69 - 798 336 26 
Fax: + 49 (0) 69 - 798 339 21 
Mail: friedewal~@ilf.u ni-fra nkfu rt.de 
I nte rnet: ~:[[[_-.f_[’..a_ 0._k_[.u__E[:d__e_ 

..... Urspr~ingliche Nachricht ..... 
Yen-" DAJV [mailto:mail@dajv.de] 
Gesendet-" Freitag, 15. April 2011 12:47 

An-" Broome, Lissa L 
Cc-" Friedewald, Dr. RNf 
Betreff-" Re: DAJV / lecture in Frankfurt 

Dear Lissa: 

thank you ven/much for your quick response! I am glad that the suggested itinary meets your interest. Now, we will move on organizing your talks for the DAJV in 
Frankfurt and Berlin. 

Regarding the lecture on the topic of the "Dodd Frank Act" I would like to forward your e-mail to my copartner, Dr. Rolf Friedewald. I copy him into our 
correspondence. I talked to him today and he will contact you in order to discuss the details of this lecture. Just in case, you find his contact data below. 

wish you a nice weekend! 

Best regards, 



Susanne 

Dr. Roll Friedewald, MBA 

Managing Director 

Institute for Law and Finance 

im House of Finance 

der Goethe-Universit~it Frankfurt am Main 

Campus Westend - GriJneburgplatz 1 

60323 Frankfurt 

Germany 

Tel.: + 49 (0) 69 - 798 336 26 

Fax: + 49 (0) 69 - 798 339 21 

.... Original Message --- 

To: ’DAJV’ 
Sent: Friday, April 15,2011 2:39 AM 
Subject: RE: DAJV / lecture in Frankfurt 

Hi Susanne -Thanks for the;e wonderful invitations, I would be happy to speak in Frankfurt the even~n~ of June 30 on board diver;[ty, The format you 

suggested w~th the German perspective and a moderator sounds perfecL f[ there b interest if~ a ~ecture o[) Dodd-.Frank at the Institute of Law and 

F~nance on Ju~y :[, that woald be wonderflJ too. As you suggest, we ca~ proceed from ~:here to Berlin to s~ghtsee and arrange m time for my .hJy 4 k~:ture 

there. 

AH Lhe best 

IJssa L Broome 

Wa~:hovia Pro~essor of Bar, king Law 

D~rec~:or, Cef~:er for Banking and 

UNC School of Law 

C8#3380, Van Hecke-.Wettsch Hall 

Chapel H~]~, NC 27599-33g0 

9199627066 
ht[p:/iwww.la w.u nc.ed u/centers/ba nk~n~ 

web 542.jpg 

From= DAJV [mailto:mail@dajv.de] 
Sent= Wednesday, April 13, 2022 20:07 AM 
To= Broome, Lissa L 
Subject= DA]V / lecture in Frankfurt 

Dear Lissa, 
I wonder whether you would accept a speaking engagement in Frankfurt on Thursday, June 30,2011 in the evening on the topic of "Corporate Board Diversity"? 
This subject is intensively discussed at the moment. 
Your host in Frankfurt would be our board member Dr. Joachim Rosengarten. He is an expert on M&A, Corporate Law, Corporate Governance). 
Would it meet your interest if we would try to find a suitable co-speaker reflecting on the German perspective? 
We would like the event take place at the FAZ (Frankfurter Allgemeine Zeitung, a wellknown and highly recognized German newspape0. Other option: one of the 
big Banks in Frankfurt... 
Also we could ask Katja Gelinsky, a lav~,er, journalist now in Berlin and before in Washington, member of our association and a very nice person, whether she 
would like to moderate the discussion. We scheduled a presentation on a similiar topic in Berlin last year and Katja Gelinsky wrote a fine article to the benefits of 
everyone aftenNards. 
I have been informed, that you will deliver a presentation in Berlin on July 4 (!!). So you and your family might enjoy a nice weekend in Frankfurt or Berlin after or 
befot~ these two DAJV presentations... 
Also, there is another option aside of the DAJV lecture. The Institute of Law and Finance would be delighted, if you could give a lecture on the Dodd-Frank-Act on 
July 1,2011. 
I will not go any further at this point to allow you to react on this invitation. We can discuss further details if your are interested in accepting this speaking 
engagement. 
With kind regards, 

Susanne 

.... Original Message --- 

To: ’DAJV’ 
Sent: Friday, March 11,2011 4:21 AM 
Subject: RE: DAJV/lectures 

Hi Susanne --. 

We would definitely like to do ~edin and Frankfurt If a lecture at Cologne can be arranged to precede or follow the one in Frankfurt I would be 

happy [o speak there as well. 

As I may haw:~ mentioned, my [each~n~ ~:on~mitn~ent if~ Augsbarg ~s Wedf~esdav afl:erf~oons [rom 2-4 and rh{~rsday mor~i~gs from S--I:L so we could 

~e~ve Augsburg on ~ Thursday ~&ernoon to travel, but wou~d need to return to Augsburg by Tuesday evening or Wednesday morning. June 

would be the first day ~ could ~eave A~gsburg m~d we wou~d probably want to fly home from Munich ]~]y 10. 



This sounds like a won[Jerful opportunity Lo meeL colleagues and share ~nteresLs. Thank you so rnach for heJphlg to arrange 

Take care, 
Lissa 

~m~ D~V [mailto:mail@dajv,de] 
Se~t: Wednesday, March 09, 20~1 8:10 AM 
To: Broome, Lissa L 
Subject= D~V / lectures 
Dear Lis~a: 
I reoeived a wave of exoited feedbaoks from our Ohapters in Berlin, Fran~u~ and Oologne~ 
Our board-membem in Berlin would be delighted if you would kindly aooep~ a speaking engagement on the topio of "Finanoial reform legislation in ~he U~ ~he 
Dodd-Frank Aot) in early July 2011. 
Fran~u~ i~ looking fo~ard to ~ohedule a leoture on the topio of "Oorporate Board Divemity" and our board member Professor Kirk W. dunker, an Amerban, 
would be delighted to weloome you ~o Oologne. 
~th regard to your time frame and your teaohing oommitment in Augsburg I am not sure whether or not all leotures are feasible. 
Please let me know when you are able to determine your availability to aooept ~peaking engagments and whether you have preferenoe~. Also, if you need 
fu~her detailed information regarding the different Ohaptem, I will be delighted to offer a~si~tanoe. 
With kind regards, 

~usanne 

--- Original Me~age .... 

~o~ 
To: ’DAdV’ 
Sent: Wednesday, Februa~ 23,2011 4:38 PM 
Subject: RE: DAdV / leoture~ 
Susanne --- 

We added a ~tth~ bit more ~nfom~L~on to the CV ~m~J to the possible lecLure ~opk:s. The atLachmenL re~lec~s these revisions. W~II ~ hear back from 
you a~out any tectures ~hat result or from the Chapters directly? 
Thanks fo~ ~he in~:o about summer ski~n~. It ~s very helpfu~ and I writ respond to Stefan. Thanks for pu~t~n~ rne ~n touch w~h him and for inquir~n~ 
about th~s on our behalf. 
Lissa 
Lissa L 

Wachov~a Professor of Bank~n~ Law 
Director, Center for B~nk~n~ ~nd Finance 
UNC Schoo~ of Law 
C8#3380, Van ~ecke-Wettach Hall 
Chapel Hill, NC 27599-3380 
919.962.7066 
h[[~://www~law~unc~eduicen~eFsibankin~ 

web 542.jpg 

~ D~V [mailto:mail@dajv.de] 
5e~t~ Tuesday, February 22, 20~ 8:[~ AN 
¯ ~ Broome, Lissa L 
S~bje~ D~V / lectures 
D~a~ L~ss~ 
fl~ank you veO, mnch for your kind note and we axe delighted that you would like to present additional speeches. 

Enclosed you find a draft tbr yonr spea~er inlbnnation sheet. I copied some inlbnnation l~m your CV which I tbnM on yonr law ~hool’s website. 

Plebe t~el l}ee m make co~ections. I wonld like m mail ~e final briefing sheet m our Nmxd membe~ ~sking them whefl~er they would like to invite you 

to their Chapter. I thought Fmnl~g or Cologne might be interesting Chapte~ regarding your expertise on BanMng Law and Co,orate BoaN 

Diversi~~. Our coNm~er in Fm~g~ is e.g. the "Institute of Law and Finance" at fl~e Universi~" in Fm~a a~d maybe tNs contact migN ~ interesting 

for 

The cus~omaD~ lengfl~ ofa sNech is appro~mately 45 to 60 minutes, followed by questions from the auNence a~d a Nscussion. Due m budget 

li~tafions - the association is a non- profit org~kafion - our reimbur~ment roles are strict and finm~cial means limited. Still, we gladly o~r a 

honorarium for each ~lk of 150 Euro and Ny for the accomo~fion the NgN after the lec~m. ~Ve also reimbm~e ~avel costs (only) mthin Germany on 

the basis of a ~ain ticket or flight-ticket, if cheaper. Of course our boaxdmembers - if fea~ble and convenient for eve~’one - would ~ delighed to invite 

you and ~vur fmnily ~ Nnner in order to continue ~e di~ussion in a more i~o~N way. I ho~ the~ aspects are fine for yon. 

I am no snow skier. But I roll ~, k~ get ~me intb~ation mga~ting summer skiing in ~e 

I would recommend the German Alan look fo~vard to hearing from yon agmn. Should yon have any questions or ifI cm~ ~ of t~her assi~nce, 

please do not hesi~te to con~ct me again. 

With kind regards, 

Deutsch-Amefikanische Juristen-Vereinignng e 

Postfach 20 04 42, P.O. Box 20 04 42 

53134 Bonn, Germany 

Tel@hone +49(0)228-361376, Fax +49(0)228-357972, E-mail: mail({~}dajv.de, 

Intemet: www.daiv.de 

.... Original Message --- 
oome, 

To: ’DAJV’ 
Sent: Monday, February 21,2011 11:39 PM 



Subject: RE: DAJV / lectures 

Dear Susanne --- I would be honored to present a lecture to your group. I could talk about financial reform legislation in the US (the Dodd-Frank 

Act) or an interview study ~ am partidpa~:~ng ~n of corporate board members where we are asking ~:hem whether ~ender, radaL and e~:hn~c 

diversity on Lhe board affects board processes and corporate per~:ormance. 

My husband, daughter, and I will be ~n Germany June ~8---July ~0. ~ don"t know yet what days each week ~ w~ be teacMn~ in Augsburg. 

Are you a snow sider by any chance? My teenage daughter and I were h~terested in summer siding opportunities near Augsburg and whether you 

might recommend any ~ocat~ons. Also, whether summer skiing ~s worthwhile or whether we should wait for w~nter and rea~ snow rather than 

glaciers. We’d a~)predate any advice you m~ght haw~. 

Thank you [or your very ]dnd ~nvil:a~on. 

Llssa 

Lisss L. Broome 

Wachov~a Professor of BanMng Law 

Director, Center for BanMng and Finance 

U NC ~;choo~ of Law 

CB#3380, Van Hecke-Wettach Ha~l 

Chapel H~H, NC 27599-3380 

9:[9.962.7066 

http:/!wwwJaw.unc.eduicenters!banMng 

::~ ht[p:,, www.law u n c.edu, ima gesh~ews, med~a/ba n Mr~gfin a n ce 

web 542 jpg 

From: DA~V [mailto:mail@dajv,de] 
Sent: Friday, February 18, 2011 9:20 Air1 
To: Broome, Lissa L 
Subject: DAJV / lectures 

Dear Professor Broome, 

my name is Susanne Flimm and I am writing to you in my capacity as the Managing Director of the Deutsch-Amerikanische Juristen-Vereinigung e.V. 
(DAJV / German American Lawyer’s Association) in Bonn, Germany. 

I received your contact data from our board member Professor M611ers. He kindly informed us that you accepted a teaching engagement in the University’s 
Summer Program 2011. I was wondering whether you might be interested to present one or two additional lectures during your stay in Germany. We would 
be honoured and pleasured to welcome you as our guestpeaker. 

Our organization is a non-profit organization of German and American students, attorneys, university professors and officials of various government 
departments. A great number of the association’s members hold Degrees from Universities in the United States and our membership currently stands by 
3,000. As part of our program to promote legal education and social contacts across the Atlantic, the association organizes speeches basically in every 
major German City as the DAJV has a wide geographical coverage. 

The customary length of a speech is approximately 45 to 60 minutes, followed by questions from the audience and a discussion. I would be happy to give 
you detailed information regarding the modest reimbursement of costs. 

I look forward to hear fl~)m you. 

With kind regards, 

Susanne Flimm 

Deutsch-Amerikanische Juristen-Vereinigung e.V. 

Postfach 20 04 42, P.O. Box 20 04 42 
53134 Bonn, Germany 

Tel./phone +49(0)228-361376, Fax +49(0)228-357972, E-mail: ._m___a__i[~__d__a_j_v_,__d__e_. 

I ntemet: www.dajv.de 



Sent: 

To: 

Subject: 

DAJV <mbJ@dajv.de~ 

Wednesday, May 18, 2011 7:58 AM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

DAJV / lecture in Frankfurt 

Dear Lissa, 
we are working on the details (locations...) of your speeches taking place in Frankfurt on June 30,2011 on the topic of "Corporate Board Diversity" and in Berlin on July 4 (!), 
2011 on the "Dodd Frank Act". 
I will meet Dr. Friedewald on Sunday at our LL.M.-Fair in Cologne. From our side, we will not be able to change dates or the topic for Frankfurt; our boardmember Dr. 
Rosengarten definitely would like you to talk about Corporate Board Diversity. 
We will get back to you regarding the finalized invitations asap. 
For now, I wonder whether you might provide me with some more details to your travel plans so that we might assist you with travel information and take care of the hotel 

reservations. 
As I understand, your husband and daughter will travel with you from Augsburg to Frankfurt on June 30, from Frankfurt to Berlin (departure date from Frankfurt?) and returning 
from Berlin to Augsburg on July, 5? 
The DAJV will [~imburse the costs for the hotel accomodation (double room) for one night after each lecture. So we would book an additional single room for your daughter 
and the costs which will not be covered by the DAJV would be payed by you directly. 
I would recommend to take the train from Augsburg to Frankfurt, continuing your trip from Frankfurt to Berlin by flight and we will have to work out a convenient travel plan how 
to get back to Augsburg. Would this meet your interest or do you have preferences? 
I will be back in office on June 14, 2011. In the meantime my collegue Beate Sund will be your contact person and offer assistance. 
Looking very much forward hearing from you again. 
Best regards, 
Susanne 

--- Original Message .... 

To: :.D_ .A._J__V_’_ 
Sent: Friday, April 15,2011 2:39 AM 
Subject: RE: DAJV/lecture in Frankfurt 

~-{i Susi~r~r~e -Thanks for these wonderful im4tations~. ~ would be happy ~:o speak ~n Frankfart ~:he evening of June 30 on board d~vers~ty. The format you suggested 

with the Gern~an ~)erspectiw~ ~md a m.:)derator sounds perfecL f[ there ~s interest ~t~ a ~ecture on Dodd-.Frank at the Institute of D~w and F~ru~nce on Ja~y 1, that 

woa~d be wonderfu~ too. As you suggest, we can proceed fronl there to gedb~ to s~ghtsee and arrive in t~me [:or my Ja~y 4 lecture Lhere. 

~1 the best, 

W~cho~z~a Professor of Banking [.~w 

Director, Center for garfldng and Finance 

UNC Schoo~ of Law 

CB#3380, Van Hecke-Wettach Ha~l 

Chapel Hill NC 27599-3380 

919.952.7066 

http://www.law.unc.eduicentersiba nking 

web 542.ipg 



From: 

Sent: 

To: 

Subject: 

Andreas Harrer <andreas.ha~er@jura.uni-augsburg.de> 

Wednesday, May 18, 2011 10:29 AM 

Broome, Lis~ I <lbroome@ema~l uric edu> 

Your stay in Augsburg this summer 

Dear Professor Broome, 

I hope this email finds you well and your preparations for your stay in 
Augsburg are on its ~vay 

I have talked to the person who is responsible for the apartments again. 
As I have already told you we have booked the biggest appartment for 
you, which has 1 bedroom with 2 normals beds and 1 bedroom with 2 beds 
for children. It is absolutely no problem to get an extra normal bed He 
just has to know when your mother in la~v will be there. It is maybe 
possible that the?’ charge for the 4th person a little fee, but I am 
still negotiating about this and right now it looks pretty good. 

Professor Moellers and I heard last week that U~,~’C is not sending an?- 
students to Augsburg this surmner. This is very sad and I just wanted to 
ask you what the reason could be. Do you think it is possible to 
persuade some of your students? In the last years the U~,~’C students did 
veW well at the summer school and we would be more than happy to 
welcome them in Augsburg. 

With In?’ vet5’ best wishes, 

Andreas Harrer 

Kind regards 

Andreas Harrer 
- Dipl. iur. oec. univ. - 
- Wiss Mitarbeiter / Academic Assistant - 

Professor Dr. Thomas M.J. M~51lers 
Lehrstuhl f~r B argerliches Recht, Wirtschaftsrecht, Europarecht, 
Internatiunales Privatrecht und Rechtsvergleichung 
Jean-Monnet-Chair for Curpurate, Capital Market & Competitiun Law 
Managing Director of the 
Center fur Eurupean Lega[ Studies (CELOS) 

Universit~t Augsburg 

Umversit~itsstraBe 24 

D-86159 Augsburg 

Telefon: +49 (0)821 598 4658 

Fax: +49(0)821 5984517 

Email: andreas.hal~er@jura.m~i-augsburg, de 

Internet: ~a~’w. thoma s-moeller s. de 





Ihr 

.... ~100 m 

3v3{i~e g z tl. ~::i::i:: LI I! S 



FFom: 

Sent: 

To: 

Subject: 

Attach: 

DAJV <maJl@dajv.de~ 

Wednesday, May 25, 2011 5:56 AM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

Re: DAJV/lecture in Fra~kfurt 

Lecture Data (Broome).doc 

Dear Professor Bmome, 
my name is Beate Sund and I will try to make all your travel arrangements and will be your contact person. My english is not as good as Susannes but I will try my best. 
I’ve made a little sheet with all your travel plans and the speaking informations as far as I know them by now. The form is atttached. Please take a look and maybe you can 
shortly confirm if I figured out everything the right way... 
Before I start booking the trains, flights and hotels I wonder how old your daughter is, because that could make a difference in the price (e.g. train ticket). 
With best regards 
Your DAJV-Team 
Beate Sund 
Deutsch-Amerikanische Juristen-Vereinigung e.V. 
Postfach 20 04 42, P.O. Box 20 04 42 
53134 Bonn, Germany 
Tel./phone +49(0)228-361376, Fax +49(0)228-357972, E-mail: mail@dajv.de 

Internet: wvwv.da~v.de 

--- Original Message .... 

To: "DAJV’ 
Sent: Wednesday, May 18,2011 3:29 PM 
Subject: RE: DAJV/lecture in Frankfurt 

Hi Susanne .... 

My will also be traveling with us :an share a room and we will obviously pay the cost of the roorn and Lhe travel costs not 

covered by DAJV. 

On tune 30, I am supposed to teach ~o Augsburg unt~ 1:].:00 a.m., so ~t wou~d be great if the train t~ave~ to Frankfurt could accommodate that. ~f oot, ~ could ~eave 

early if necessary. Obvk}usly, [ would want ~:o ard~e h~ Frankfurt m pkml:y of ~Jme for the Thursday evening lecture. 

We wouM appreciate ~t if you would book a second n~ght for us for two rooms at the Frankfurt hotel (at our expense) for Friday, Ju~v I, and then arrange for us to 

fly or travel by trakl Lo Berlin on Saturday, Ju~y 2 (we w~H, of course, pay the transportation that Js Rot covered by DAJV). 

We wou~d appredate you arrang~Rg then 3 Nghts slay (2 rooms) for us ~n Berlin w~th us respons~Me to pay for 2 nights ---Juiy 2, g & 4. And the ~ecture on Ju~y 4. 

Returning to Augsburg on Tuesday, Ju~y 5 wou~d be wonderfu~ by whatever method you recommend - again we will pay transportation not covered by DAJV. 

~f Fve ]eft anything out, let me know. We very much appredate th~s opportunity and your gracious hosp~taHty~ 

Ussa 
Usss L. groome 

Wachov~s Professor of Banking Law 

D~rector, Center for BanMng and g~nance 

UNC Schoo~ of I.aw 

{::B#3:¢80, Van Hecke-Wettach Hail 

Cha~)el I-t~H, NC 27599- 3:~g0 

919.96Z7066 

http:/iwww.law.unc.edu/centers/bank~n~ 

...... web 542 jpg 

From: DAJV [mailto:mail@dajv.de] 
Sent: Wednesday, IVlay 18, 2011 7:58 AM 

To: Broome, Lissa L 
Subject: DA~V / lecture in Frankfurt 
Dear Lissa, 
we are working on the details (locations...) of your speeches taking place in Frankfurt on June 30, 2011 on the topic of "Corporate Board Diversity" and in Berlin on July 4 (!), 
2011 on the "Dodd Frank Act". 
I will meet Dr. Friedewald on Sunday at our LL.M.-Fair in Cologne. From our side, we will not be able to change dates or the topic for Frankfurt; our boardmember Dr. 
Rosengarten definitely would like you to talk about Corporate Board Diversity. 
We will get back to you regarding the finalized invitations asap. 
For now, I wonder whether you might provide me with some more details to your travel plans so that we might assist you with travel information and take care of the hotel 
reservations. 
As I understand, your husband and daughter will travel with you from Augsburg to Frankfurt on June 30, from Frankfurt to Berlin (departure date from Frankfurt?) and 
returning from Berlin to Augsburg on July, 5? 
The DAJV will reimburse the costs for the hotel accomodation (double room) for one night after each lecture. So we would book an additional single room for your daughter 
and the costs which will not be covered by the DAJV would be payed by you directly. 
I would recommend to take the train from Augsburg to Frankfurt, continuing your trip from Frankfurt to Berlin by flight and we will have to work out a convenient travel plan 
how to get back to Augsburg. Would this meet your interest or do you have preferences? 
I will be back in office on June 14,2011. In the meantime my collegue Beate Sund will be your contact person and offer assistance. 
Looking very much forward hearing from you again. 
Best regards, 

.... Original Message --- 
~ ~ ~i Bro ~ ~ ~ ~ 

To: :D__A_._J_ .V_’_ 
Sent: Friday, April 15,2011 2:39 AM 



Subject: RE: DAJV / lecture in Frankfurt 
Hi S~Jsanne ---Thanks for these wonderful i~vitations. I would be happy to speak in Frankfurt the evening of June 30 oN board diversity~ The format you 

s~.~ggested w~th the German ~erspect~ve and a moderator so~.mds perfecL if there ~s interest ~n a k~cture on Dodd--~:rank at the Inst~t~te of ~_~w ~nd Finance 

July 1, Lhat wou~d be woRder~:u~ too. ~s you sug~esL, we can proceed from there Lo Berlin to s~ghtsee and arrive ~n time for my July 4 lecture there. 

AH the best, 

I.~ssa 

L~ssa L Broome 

Wschovia ~Yofessor o[ Banking [.s~, 

D~rector, (:enter for Banking and ~qrH~nce 

UNC School of law 

CB#g380~ Van Hecke-Wettach Ha~ 

Chape~ HHL NC 27599-3~80 

9:[9.962.7066 

h [tp:!/wwwJaw.unc.eduicen [ersibanking 

web 542.~pg 



Topics 
1. Corporate Board Diversity 
2. Dodd-Franc-Act 

DAJV Frankfurt 

Professor Lissa Lamkin Broome 

UNC School of Law 
lbroome@email.unc.edu 
v,~,.law.unc, eduicentersibanking 
Your Host Hotel: 

Thursday, June 30 2011 
18.00/6 p.m. 

Topic: 
Corporate Board Diversity 

Dr. Joachim Rosengarten 

"~ (069)117095-335 
~ (069)725773 

-~-~j oachim.rosengarter@hengeler, com 

Location: 
Frankfi~rtcr Allgemeine Zeilung 

Frankfi~rt 

Presentation will be 
given in English. 

DAJV Berlin 

Monday, July 04, 2011 : 

Topic: 
Dodd-Franc Act 

Location: 
Bundesverband deutscher 
Banken e.V. 
Burgstrage 28 
110178 Berlin 

Your Host 
Tarek Mardini 
~ (030)25353-120 
& (030)25353-999 

-~tarek.mardini@ppla~v. com@ 

Hotel: 
PLZiOrt 

OO 
0 

~ Str./PLZ Ort 

BookingNr: 

Hotelreservation from 
...... to 2008 

Travel Itinerary: 

June 30 2011: 

Augsburg - Frankfurt by train (4 persons) 

Hotel to be booked for 2 nights (2 Double-Rooms): 
June30 -> July 1 
July 1 -> July 2 

July 2 2011 

Frankfurt - Berlin (train or flight) 

Hotel to be booked for 3 nights (2 Double Rooms) 
July 2 -> July 3 
July 3 -> July 4 

July 4 ->July 5 

July 5 2011 

Berlin - Augsburg 



From: 

Sent: 

To: 

Subject: 

Andreas Harrer <andreas.ha~er@jura.uni-augsbulg.de> 

Friday, May 27, 2011 7:56 AM 

Broome, Lis~ I <lbroome@ema~l uric edu> 

AW: Your stay in Augsburg this summer 

Dear Lissa, 

the charge for your ; be 67� each, but a little more than the rate for a single person. I ~vill make the resel~’ation and try to get an discoua~t for 
the shuttles. 

Your Thursday course in the 1 st ~veek falls on an official holiday Do you want me to make a room reservation for Friday, June 24th? I just wanted to check if you have any plans for this 
Friday. 

Finally, Professor Moellers has his annual barbecue garden party at June 27th and would be vely’ happy to invite you. It would be great to have you there 

Have a ~vonderful ~veekend, 
Andreas 

..... Urspr0~gliche Nachricht ..... 

Von: Broome, Lissa L [mailto:lbroome@emaihunc.edu] 
C, esendet: Freitag, 27 Mai 2011 00:46 
An: ’andreas harrer@jura.uni-augsburg, de’ 
Betrefl! RE: Your stay in Augsburg this sun~mer 

Hi Andreas -- Thanks so much for arranging. Would the charge for ~ 

Our flights are on US Airw~us to Munich (from Philadelphia, Pennsylvania). 

My :flight, US Air 706, arrives on Sunday, June 19 at 8:50 a.m. 

My family arrives on US Air 706 on ~I1qursday, June 23 at 8:50 am 

Lissa 

Lissa L Broome 
Wachnvia Professor of Banking Law 
Director, Center ~2~r Banking and Finance 
UNC School of Law 
CB#3380, Van Hecke-Wettach Hafl 
Chapel Hill, NC 27599-3380 
919962.7066 
http : //www law. unc. edu/centers/bank ing 

67 euros for each or just 67 euros :for all three? 

..... Original Message ..... 
From: Andreas Harrer [mailto:andreas.harrer(~iura.uni-augsburg.de] 
Sent: Munday, May 23, 2011 9:37 AM 
To: Broome, Lissa L 
Subject: Re: Your stay- in Augsburg this surcancr 

Dear Lissa, 

thank you so much for your answer concerning the l~x,-C exchange students. 

In ray opinion the best way to travel frora Munich ait2oort to Augsburg is by shuttle service. We have good experiences with a corapany called Kauke and I would be happy to organize this 
for you. Just let me know whether you want the "business shuttle". This ~vould guarantee that you have yo~tr private driver and don’t have to wait for other passengers. This would cost 
around � 67. I assun~e you want the same for your husband, mother-in-law and daughter on June 23rd. Please also give me the flight numbers. This guarantees that the shuttle will get to the 
correct tcrminal on time. 

Thank you and best wishes, 
Andreas 

Am 18.05.2011 17:26, scl~ieb Broome, Lissa L: 
> Hi Andreas -- Thanks for the emaih I will be arriving in Munich on June 19 at 8:50 a.m. I would appreciate your advice on the best way to travel to Augsburg that day. 
> 

> My I arrive in Munich on June 23 at 8:50 a.m. We ;vill be happy to pay an?’ additional charge for 4 people to stay in the apartment. 
> 

> We will all depart from Munich together on July 8 at 12:15 p.m. 
> 

> I will see if I can learn why none of our students have signed up from the program I have talked with several who attended last year and had a wunderIi~l time. My guess is that it is 
economic pressures that are discouraging students from international travel. 
> 

> Thanks for all you are doing to help make our visit go smoothly. 
> 

> Lissa 
> 

> Lissa L. Broome 
> Wachovia Professor of Banking Law 



Director, Center for Banking and Finance UNC School of Law CB#3380, 
Van IIecke-Wettach IIa[l Chapel Hill, NC 27599-3380 
919962.7066 
http:i/www.la~v.unc edu~/centers/bankin~ 

..... Original Message ..... 
From: Andreas Harrer [mailto:ancheas.harrer,@,iura.uni-augsburg.de] 
Sent: Wednesday, May 18, 2011 10:29 AM 
To: Broome, Lissa L 
Subject: Your stay in Augsburg this sunm~er 

Dear Professor Broome, 

I hope this email finds you well and your preparations for your stay 
in Augsburg are on its way. 

Professor Moellers and I heard last week that UNC is not sending any 
students to Augsburg this sunm~er. This is very sad and I just ~vanted 
to ask you what the reason could be. Do you think it is possible to 
persuade some of your students? In the last years the UNC students did 
yew well at the summer school and we ~vould be more than happy to 
welcome them in Augsburg 

With my yew best wishes, 

Andreas Harrer 

mit freundlichen GraBen 

Andreas Harrer 
- Dipl. iur. oec univ. - 
- Wiss. Mitarbeiter / Academic Assistant - 

Professor Dr. Thomas M J M611ers 
Lehrstuhl far B~u-gerliches Recht, Wirtschaftsrecht, Europarecht, Internationales Privatrecht und Rechtsvergleichung Jean-Monnet-Chair for Corporate, Capital Market & Competition Law 
Managing Director of the Center for European Legal Studies (CELOS) 

Universit~t Augsburg 

Universit~itsstraBe 24 

[)-86159 Augsburg 

Telefon:    ~49 (0)821 598 4658 
Fax:    ~49 (0)821 5984517 
Emai[: andreas harrer@ura uni-augsb urg de 
Intemet: www thomas-moellers de 



Topics 
1. Corporate Board Diversity 

2. Dodd Frank-Act 

DAJV iFrankfurt 

Professor Lissa Lamkin Broome 
UNC School of Law 

lbroome@email.unc.edu 
www.law.unc.eduicentersibanking 

Your Host 

Presentation will be 
given in English. 

Hotel: 

Thursday, June 30 2011 
18.00 / 6 p.m. 

Topic: 
Corporate Board DiversiW 

Location: 

Frankfurt 
DAJV iBerlin 

Monday, Jul3, 04.2011: 

Topic: 
Dodd Frank Act 

Location: 
Bundesverband deutscher Banken e.V. 
Burgstrage 28 
10178 Berlin 

Dr. Joachim Rosengarten 

�’~ (069)17095-335 
~ (069)725773 
~4j oachim.rosengartcr@hengeler.com 

Hotel Liebig 
Liebigstrage 45 
60323 Frankfurt 
~’~ (069)24 18 29 90 
Fax: (069)24 18 29 91 
hotelliebig@t-online.de 
www.hotelliebig.de 

Your Host 
Tarek Mardini 
~’~ (030)25353-120 
& (030)25353-999 

~tarek.mardini@pplaw.com@ 

Hotel: 
NH Berlin Mitte 
Leipziger Str. 106-111 
10117 Berlin 
’-~ (+49)30.203760 
~ (+49)3020376600 
5~2nhberlinmitte@ 
nhhotels.com 

Itinerary: 

3m~e 3(~ 201 l(Thursda~,’~: Au~sbur~ -Frm~kfurt 

Departure: 12:17 

Arrival: 15:40 

Train: IEC218 

Wagon: 271 

Seats 53, 54, 55, 56 

You’ll stay in the Hotel Liebig (Liebigstrage 45; 60323 Frankfurt) (2 Double-Rooms 2 nights) 

JMy 2 2011l {Saturday): Frankfurt - Berlin 

Departure: 11:13 

Arrival: 15:56 
Train: ICE 1198 

Wagon: 11 
Seats 63, 64, 65, 66 

You’ll stay in the NH Hotel iBerlin Mitte (Leipziger Str. 106-111,10117 Berlin) (2 Double-Rooms/3 nights) 

July 5 2011 {Tuesday}:     Berlin- Au~sbur~ 
Departure: 11:51 
Arrival: 18:07 
Train: ICE 1611 
Wagon: 27 
Seats 23, 24, 25, 26 

Important: 
Train specific booking (Special fare). You have to use the trains which we booked, othe~vise the special fare 
is not valid 



From: 

Sent: 

To: 

Subject: 

Andreas Harrer <andreas.ha~er@jura.uni-augsbulg.de> 

Tuesday, May 31,2011 4:21 PM 

Broome, Lis~ I <lbroome@ema]l uric edu> 

AW: Your stay in Augsburg this summer 

Dear Lissa, 

it’s great to hear that the DAJV has invited you to Frankfurt and Berlin. I told them at the beginning of the year that we ~velcome you in Augsburg This is just great! I think the easiest ~vay 
to receive the tickets is to send it to my work address: 

Andreas Harrer 
LSt M611ers 
Juristische Fakult~it 
Universit~t Augsburg 
Universit~itsstraBe 24 
D-86159 Augsburg 

In the meantime I have arranged the shuttle for you and could receive a discount. The price for your transfer will be 30~ or 42~ depending whether you are the only guest For your family the 
price ~vill be 55,50~ I hope this is ok for you The driver will wait right after the baggage claim with a sign: 

Flughafentransfer 
Stefan Kaulke 
Augsburg 
Pro£ Broome 

Best wishes, 

Andreas 

Andreas Harrer 
- Dipl. iur. oec. univ. - 
- Wiss Mitarbeiter / Academic Assistant - 

Professor Dr. Thomas M.J. [vbllers 
Lehrstuhl fttr Bttrgerliches Recht, Wirtschaftsrecht, Europarecht, Internatiunales Privatrecht nnd Rechtsvergleichung Jean-Munnet-Chair for Corporate, Capital Market & Cumpetltion Law 
Managing Directur ufthe Center for European Legal Studies (CELOS) 

Universitgt Augsburg 
Universitiitsstrage 24 

[)-86159 Augsburg 

Telefon: ~ 49 (0)821 598 4658 
Fax: ~9 (0)821 598 4517 
Email: andreas.harrer@ ura.uni-augs burg. de 
Intemet: vavw.thumas-moeIlers.de 

..... Ursprtmgliche Nachricht ..... 

Vun: Broome, Lissa L [mailtu:lbruume@emaiI.nnc.edu] 
Gesendct: Dienstag, 31. Mai 2011 15:30 
An: ’Andreas Harrer’ 
Cc: DAJV (mail@dajv.de) 
Betreff: RE: Your stay in Augsburg this summer 

Andreas- 

The DAJV has graciously invited me to give talks in Frankfurt and Berlin and has al~anged train and hotel for those trips. My contact there needs a postal address to which to deliver the 
train tickets. Vv2~at address would you recormnend? 

Thanks. 

Lissa 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, Ccnter for Banking and Finance LRqC School of Law CB#3380, Van Hecke-¥Vcttach Hall Chapel Hill, NC 27599-3380 
919.962.7066 
http:i/~vw~v.law.unc.edv.’centers/bankin~ 

..... Original Message ..... 

From: Andreas Harrer [mailto:andreas harrer@jura.uni-augsburg.de] 
Sent: Friday, May 27, 2011 7:56 AM 
To: Broome, Lissa L 
Subject: AW: Your stay in Augsburg this stammer 

Dear Lissa, 

wouldn’t be 67~ each, but a little more than the rate fur a single person. I will make the reservation and try to get an discount for 



the shuttles. 

Your Thursday course in the I st we& f’alls on an official holiday Do you want me to make a room reservation for Friday, June 24th ? I just wanted to check if you have any plans :[’or this 
Friday. 

Finally, Professor Moellers has his armual barbecue garden party at June 27th and would be very happy to ~nvite you. It would be great to have you there 

Have a wonderfal we&end, 
Andreas 

..... Ursprtmgliche Nachricht ..... 

Von: Broome, Lissa L [mailto:lbroome,@,emaihunc.edu] 
Gesendet: Freitag, 27. Mai 2011 00:46 
An: ’an&eas.harrer@jttra.uni-augsburg. de’ 
Betreff: RE: Your stay in Augsburg this surcaner 

Hi Andreas -- Thanks so much for arranging. Would the charge for ~ 

Our flights are on US Ailsvays to Munich (from Philadelphia, Petmsylvania). 

My flight, US Air 706, arrives on Sunday, June 19 at 8:50 a.m. 

My family arrives on US Air 706 on Thttrsday, Jtme 23 at 8:50 a.m. 

Lissa 

?e 67 euros for each or just 67 euros for all three’.’ 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance L2qC School of Law CB#3380, Van Hecke-¥Vcttach Hall Chapel Hill, NC 27599-3380 
919.962.7066 
http:i/xvwxv.law.unc.edv.’cunters/banking 

..... Original Message ..... 

From: Andreas Harrer [mailto:andreas.harrer@jura uni-augsburg.de] 
Sent: Monday, May 23, 2011 9:37 AM 
To: Broome, Lissa L 
Subject: Re: Your stay in Augsburg this sun~rner 

Dear Lissa, 

thank you so much for your answer concerning the L,~’C exchange students. 

In my opinion the best way to travel from Mtmich airport to Augsburg is by shuttle selwice We have good experiences with a compaW called Kauke and I would be happy to organize this 
for you Just let me know ~vhether you want the "business shuttle". This would guarantee that you have your private driver and don’t have to wait for other passengers. This ~vould cost 
around g 67. I assume you want the same for your ..... on June 23rd. Please also give me the flight numbers. This guarantees that the shuttle ~vill get to the 
correct terminal on time 

Thank you and best wishes, 
Andreas 

Am 18.05.2011 17:26, schrieb Broome, Lissa L: 
> Hi Andreas -- [[’hanks for the email. I will be arriving in Munich on June 19 at 8:50 am I would appreciate your advice on the best way to travel to Augsburg that day 
> 
> arrive in Munich on June 23 at 8:50 a.m. We will be happy to pay any additional charge for 4 people to stay in the apartment. 
> 

> We will all depart from Munich together on July 8 at 12:15 p.m 
> 

> I will see if I can learn why none of our students have signed up from the program I have talked with several who attended last year and had a wonderful time My guess is that it is 
economic pressures that are discouraging students from international travel 
> 

> Thanks :[‘or all you are doing to help make our wsit go smoothly. 
> 

> Lissa 
> 

> Lissa L. Broome 
> Wachovia Professor of Banking Law 
> Director, Center for Banking and Finance UNC School of Law CB#3380, 
> Van Hecke-Wettach Hall Chapel Hill, NC 27599-3380 
> 919962.7066 
> http:i/www.law.unc edu~,centers/bankin~ 
> 

> 

> 

> 

> 

> 

> 

> 

> 

Original Message ..... 
> From: Andreas Harrer [mailto:andreas.harrer,@,iura.uni-augsburg.de] 
> Sent: Wednesday-, May 18, 2011 10:29 AM 



To: Broome, Lissa L 
Sublect: Your stay in Augsburg this summer 

[)ear Professor Broome, 

I hope this email finds you well and your preparations for your stay 
in Augsburg are on its way. 

Professor Moellers and I heard last week that UNC is not sending any 
students to Augsburg this sunm~er. This is very sad and I just wanted 
to ask you what the reason could be. Do you think it is possible to 
persuade some of your students? In the last years the UNC students did 
very well at the sunm~er school and we would be more than happy to 
welcome them in Augsburg. 

With nry very best wishes, 

Andreas Harrer 

mit freundlichen GrC~Ben 

Andreas Harrer 
- Dipl. iur. oec univ. - 
- Wiss. Mitarbeiter / Academic Assistant - 

Professor Dr. Thomas M J M~llers 
Lehrstuhl far B~u-gerliches Recht, Wirtschaftsrecht, Europarecht, Internationales Privatrecht und Rechtsvergleichung Jean-Monnet-Chair for Corporate, Capital Market & Competition Law 
Managing Director of the Center for European Legal Studies (CELOS) 

Universit~t Augsburg 

Universit~itsstraBe 24 

D-86159 Augsburg 

Telefon: +49 (0)821 598 4658 

Fax: +49(0)821 5984517 

Email: andreas harrer@ura uni-augsburg d e 

Intemet: ~vww thomas-moellers de 



Sent: 

To: 

Subject: 

Andreas Harrer <andreas.hmwer@jura.uni-augsbulg.de> 

Wednesday, June 1, 2011 10:53 AM 

Broome, Li s~ L <lbroome@emal.unc.edu> 

Re: Your s~y in Augsburg this summer 

Dear Lissa, 

Yes, I ~vas able to reschedule your course for Friday same time (Sam till 
11 am) and same room (2003). 
Apologies, I forgot to tell you the car rental station I would either 
recommend SLxt (w~v sixt corn) or Eurocar (w~v.europcar.com). Sixt is 
probably the better choice, since they- have two rental car stations in 
Augsburg and one is pretty close to the Universi~z. You can find this 
station in Google Maps uaader this address (Haunstetter Stl-al~e 112, 86161 
Augsburg). You could either walk to this station (about 10 minutes), 
take the tram (1 exit) or I cari take you there by car. Sixt is the 
biggest car rental company in Germany and they- should have reasonble prices 

Best regards 
Andreas 

Am 01 06.2011 03:32, schrieb Broome, Lissa L: 
> Thanks, Andreas, for making all these arrangements I will have the train tickets sent to you. The DAJV people have been veW nice and contacted me awhile ago with these invitatiuns and 
have made all the travel and lodging arrangements for us I’ll be leaving on June 20 after class to go to Frankfurt. I’ll lecture the evening uf June 30 and then spend the next night in Frankfurt. 

On July 2 we’ll take the train to Berlin and tuur there. I lecture there on July 4 and then we take the train back to Augsburg on July 5. 
> 

> ’]’he cust ufthe shuttle is fine for my trip and for my family’s trip. 
> 

> Have yuu been able tu reschedule my June 24 class tu June 25? As yuu may" recall, we were hoping tu rent a car to go touring that day so I’d like the class tu be in the morning if pussible. I 
would also be happy to make it up uver the cuurse uftwu weeks if that is easier tu schedule. 
> 

> Do yuu have recommendatiuns fur a [uca[ place tu rent a car from for our touring time? 
> 

> Thanks again. 
> 

> Lissa 
> 

> Lissa L. Broome 
> Wachovia Prufessur of Banking Law 
> Director, Center for Banking and Finance 
> 12NC Schuol ufLaw 

> (2[3#3380, Van Hecke-Wettach Hall 
> Chapel Hill, NC 27599-3380 
> 919.9627066 
> http://www.lawunc.edu/centers/banking 
> 

> 

> 

> 

> 

> 

> 

> 

> 

> ..... Original Message ..... 
> Frnm: ~amdreas Harrer [mailto:andreas.harrer(~iura.uni-augsburg.de] 
> Sent: Tuesday, May 31,2011 4:21 PM 
> To: Broome, Lissa L 
> Subject: AYV: Your stay in Augsburg this summer 
> 

> Dear Lissa, 
> 

> it’s great to hear that the DAJV has invited you to Frankfurt and Berlin. I told them at the beginning of the year that we welcome you in Augsburg. This is just great! I thiff~: the easiest ~vay 
to receive the tickets is to send it to my work address: 
> 

> Andreas Harrer 
> LSt. M611ers 
> Juristische Fakulttit 
> Universittit Augsburg 
> Universit~tsstraBe 24 
> D-86159 Augsburg 
> 

> In the meantime I have arranged the shuttle for you and could receive a discount. The price for your transfer ~vill be 30� or 42� depending whether you are the only guest. For your family 
the price ~vill be 55,50B I hope this is ok for you. The driver will wait right after the baggage claim ~vith a sign: 
> 

> Flughafentransfer 
> Stefan Kaulke 
> Augsburg 
> Prof Broome 
> 

> Best wishes, 
> Andreas 
> 

> 



> Andreas Harrer 
> - Dip[. mr oec. umv. - 
> - Wiss. Mitarbeiter / Academic Assistant - 

> Professor Dr. Thomas M.J. Mtsllers 
> Lehrstuh[ ]’fir Bt~rgerliches Recht, Wirtschaftsrecht, Europarecht, Internationales Privatrecht und Rechtsvergleichung Jean-Monnet-Chair for Corporabe, Capital Market& Competition Law 
Managing Director of the (;enter for European Legal Studies (CELOS) 
> 
> Universit~t Augsb~trg 
> Universit~itsstral3e 24 

> D-86159 Augsburg 
> 

> Telefon: +49 (0)821 598 4658 
> Fax: +49 (0)821 598 4517 
> Email:     andreas.harrer@jura.uni-augsburg, de 
> Internet: www.thomas-moellers.de 
> 

Urspr~gliche Nachricht ..... 
> Von: Broome, Lissa L [mailto:lbroome(~,emaihm~c.edu] 
> Gesendet: Dienstag, 31. Mai 2011 15:30 
> An: ’Andreas Harrcr’ 
> Cc: DAJV (mail@dajv.de) 
> Bctmff: RE: Your stay in Augsburg this surrm~er 
> 

> Andreas -- 
> 

> The DAJV has graciously- invited me to give talks in Frankf~trt and Berlin and has arranged train and hotel for those trips. My contact there needs a postal address to which to deliver the 
train tickets. YVhat address would you reconm~end’.’ 
> 

> Thanks. 
> 

> Lissa 
> 
> Lissa L. Broome 
> Wachovia Professor of Bal~ing Law 
> Director, Center for Banking and Fmunce kr>,’C School of Law CB#3380, Van Hecke-¥Vettach Hall Chapel Hill, ix,-C 27599-3380 
> 919962.7066 
> http://www.law.unc edu/cent ers/banking 
> 

> 

> 

> 

> 

> 

> 

> 

> 

Original Message ..... 
> From: Andreas Harrer [mailto:andreas.harrer@jura.uni-augsburg de] 
> Sent: Friday, iVlay 27, 2011 7:56 AM 
> To: Broome, Lissa L 
> Subject: AW: Your stay in Augsburg this sun~aer 
> 

> Dear Lissa, 
> 

> the charge for 
~ ~ 

wouldn’t be 67~ each, but a little more than the rate for a single person. I will make the reservation and tly to get an discount for 
the shuttles. 
> 

> Your Thursday course in the 1 st week falls on an official holiday Do you want me to make a room reservation for Friday, June 24th? I just wanted to check if you have any plans for this 
Friday. 
> 

> Finally, Professor Moellers has his annual barbecue garden party at June 27th and would be very happy to invite you It would be great to have you there. 
> 

> Have a wonderful weekend, 
> Andreas 
> 

> 

Ursprtmgliche Nachricht ..... 

> Von: Broome, Lissa L [mailto:lbroome(a)email.unc edu] 
> Gesendet: Freitag, 27. Mai 2011 00:46 
> An: ’andreas.harrer@ura.uni-augsburg.de’ 
> Betrel![’: RE: Your s~ay in Augsburg this summer 
> 

> Hi Andreas -- Thanks so much for arranging Would the charge for my husband, his mother, and our daughter be 67 euros for each or just 67 euros for all three? 

Our flights are on US Aipa, ays to Munich (from Philadelphia, Pennsylvania). 

My flight, US Air 706, arrives on Sunday, June 19 at 8:50 a.m 

My family arrives on US Air 706 on Thursday, June 23 at 8:50 aan. 

Lissa 

Lissa L. Broome 
Wachovia Professor of Bar~ing Law 
Director, Center for Banking and Finance UN-C School of Law CB#3380, Van Hecke-Wettach Hall Chapel Hill, NO’ 27599-3380 
919.962.7066 
http : i/www.l axv. unc. edu,’centersibaaking 



Original Message ..... 

> From: 2mdreas ttarrer [mailto:andreas.harrer@jura uni-augsburg.de] 

> Sent: Monday, May 23, 2011 9:37 AM 

> To: Broome, Lissa L 

> Subject: Re: Your stay in Augsburg this sumrncr 

> 

> Dear Lissa, 

> 

> thank you so much for your answer concerning the UNC exchange students. 

> 

> In my opinion the best way to travel from Munich airport to Augsburg is by shuttle set.ice. We have good experiences with a company called Kauke and I would be happy to organize 

this for you. Just let me know whether you want the "business shuttle". This would guarantee that you have your private driver and don’t have to wait for other passengers. This would 

cost around � 67. I assunre you want the same for your husband, mother-in-law and daughter on June 23rd. Please also give me the flight numbers. This guarantees that the shuttle will get to 

the correct terminal on tinre. 

> 

> Thank you and best wishes, 

> Andreas 

> 

> 

> A~n 18.05.2011 17:26, sctnieb Broomc, Lissa L: 

>> Hi Andreas -- Thanks for the emaih I will be arriving in Munich on June 19 at 8:50 aan. I would appreciate your advice on the best way to travel to Augsburg that day. 

>: arrive in Mut~ich on June 23 at 8:50 a.m. We will be happy to pay any" additional charge for 4 people to stay in the apartnrent. 

>> 

>> We will all depart from Munich together on July" 8 at 12:15 pan. 

>> 

>> I will see if I can learn why none of out students have signed up front the program. I have talked with several who attended last year and had a wonderful time. My guess is that it is 

economic pressures that are discouraging students front international traveh 

>> 

>> Thanks for all you are doing to help make our visit go smoothly. 

>> 

>> Lissa 

>> 

>> Lissa L Broome 

>> Wachovia Professor of Banking Law 

>> Director, Center for Banking and Finance UNC School of Law CB#3380, 

>> Van Hecke-¥Vettach Hall Chapel Hill, ix.-C 27599-3380 

>> 919.962.7066 

>> http ://www.law unc.edu/centersibanking 

>> 

>> 

>> 

>> 

>> 

>> 

>> 

>> 

>> 

>> ..... Original lviessage ..... 

>> From: Andreas Hal~er [mailto:andrea s.harrer~iura uni-aug sbur~, de] 

>> Sent: Wednesday, May 18, 2011 10:29 AM 

>> To: Broome, Lissa L 

>> Su~iect: Your stay in Augsburg this summer 

>> 

>> Dear Professor Broome, 

>> 

>> I hope this emai[ finds you well and your preparations for your stay" 

>> in Augsburg are on its way 

>> 

>> Professor Moellers and I heard last week that UNC is not sending any 
>> students to Augsburg this summer. This is very sad and I just wanted 
>> to ask you what the reason could be. Do you think it is possible to 
>> persuade some of your students? In the last years the UNC students did 
>> very well at the summer school and we would be more than happy to 
>> welcome them in Augsburg 
>> 

>> With my very best wishes, 

>> Andreas Harrer 

> mit freundlichen G~i~Ben 



> Andreas Harrer 
> - Dipl iur. oec. univ - 
> - Wiss. Mitarbeiter / Academic Assistant - 
> 

> Professor Dr Thomas M.J. M~llers 
> Lehrstuhl :tar Bargerliches Recht, Wirtschaftsrecht, Europarecht, InternationaIes Privatrecht und Rechtsvergleichung Jean-Monnet-Chair ]2~r Corporate, Capital Market& Competition Law 
Managing Director of the Center for European Legal Studies (CELOS) 
> 
> Universitgt Augsburg 
> Universit~tsstraBe 24 
> D-86159 Augsbmg 
> 

> Telefon: +49 (0)821 598 4658 
>Fax: +49(0)821 5984517 
> Email:     andreas.harrer@ura.uni-augsburg, de 
> Interact: www.thomas-moellers.de 
> 

> 

mit fre~dlichen Gt~aBen 

Andreas Hatter 
- Dipl. iur. oec. ~mi’,~. - 
- Wiss. Mitarbeiter / Academic Assistant - 

Professor Dr. Thoruas M.J. M611ers 
Lel-trstuhl for B~gerliches Recht, Wirtschaftsrecht, Europarecht, 
Internationales Privatrecht und Rechtsvergleichung 
Jean-Monnet-Chair for Corporate, Capital Market & Corapetition Law 
Managing Director of the 
Center for Emopean Legal Studies (CELOS) 

Universit~t Augsburg 

Universit~itsstraBe 24 

D-86159 Augsburg 

Telefon: +49 (0)821 598 4658 

Fax: +49(0)821 5984517 

Email: andreas harrer@ura uni-augsburg d e 

Intemet: ~vww thomas-moellers de 





Fl’om: 

Sent: 

To: 

Subject: 

Andreas Harrer <andreas.ha~er@jura.uni-augsbulg.de> 

Thursday, June 9, 2011 10:20 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

Some intbrmation tier your Augsburg stay 

Dear Lissa, 

I hope you are fine! Last Tuesday your train tickets arrived in my office. Next Thursday I will get the keys to your apartment. So as it looks right now everything is on 

track. 

In order to pay your salary and to avoid any taxation in Germany (I will do the paperwork for you, you just have to sign) I need some information from you: 

Date of birth 

Your home address 

And all information to your bank account, including the exact address and the IBAN code 

Thanks a lot and best wishes, 

Andreas 

Kind regards 

Andreas Harrer 

- Dipl. iur. oec. univ. - 

- Wiss. Mitarbeiter / Academic Assistant - 

Professor Dr. Thomas M.J. M611ers 

Lehrstuhl for B0rgerliches Recht, Wirtschaftsrecht, Europarecht, Internationales Privatrecht und Rechtsvergleichung Je~Monnet-Chair for Corporate, Capital 

Market & Competition Law Managing Director of the Center for European Legal Studies (CELOS) 

Universit~t Augsburg 
U niversit~tsstrage 24 

D-86159 Augsburg 

Telefon: +49 (0)821 598 4658 

Fax: +49 (0)821 598 4517 

Emaih andreas.harrer@jura.uni-augsburg.de 

Internet: www.thomas-moellers.de 



From," 

Sent: 

To: 

Subject: 

Attach: 

bonnie.karlen@thomsonreuters.com 

Monday, June 13, 2011 6:10 PM 

liss%bmome@unc.edu 

FW: Broome Supp 

BroomeSuppPages.pdf 

Hi Lissa, 

Here is the Stat Supp. 

Bonnie 

From: Higgins, Louis (Professional) 

Sent: Monday, June 13, 2011 4:55 PM 

To: Karlen, Bonnie (Professional) 

Subject:    Broome Supp 

Bonnie, Here’s the stat supp. 

<<BroomeSuppPages.pdf>> 



§24 NATIONAL BANKS 7 

Fifth. The fact that the certificate is made to 

enable such persons to avail themselves of the 

advantages of this chapter. 

§ 23. Acknowledgment and filing of cer- 
tificate 

The organization certificate shall be acknowl- 

edged befbre a judge of some court of record, or 

notary public; and shall be, together with the 

acknowledgment thereof, authenticated by the 

seal of such court, or notary, transmitted to the 

Comptroller of the Currency, who shall record 

and carefully preserve the same in his office. 

§ 24. Corporate powers of associations 

Upon duly making and filing articles of associ- 

ation and an organization certificate a national 

banking association shall become, as from the 

date of the execution of its organization certifi- 

cate, a body corporate, and as such, and in the 

name designated in the organization certificate, 

it shall have power-- 

First. To adopt and use a corporate seal. 

Second. To have succession from February 25, 

1927, or from the date of its organization if 

organized after February 25, 1927, until such 

time as it be dissolved by the act of its sharehold- 

ers owning two-thirds of its stock, or until its 

franchise becomes forfeited by reason of violation 

of law, or until terminated by either a general or 

a special Act of Congress or until its affairs be 

placed in the hands of a receiver and finally 

wound up by him. 

Third. To make contracts. 

Fourth. To sue and be sued, complain and de- 

fend, in any court of law and equity, as fully as 

natural persons. 

Fifth. To elect or appoint directors, and by its 

board of directors to appoint a president, vice 

president, cashier, and other officers, define their 

duties, require bonds of them and fix the penalty 

thereof, dismiss such officers or any of them at 

pleasure, and appoint others to fill their places. 

Sixth. To prescribe, by its board of directors, 

bylaws not inconsistent with law, regulating the 

manner in which its stock shall be transferred, 
its directors elected or appointed, its officers ap- 

pointed, its property transferred, its general busi- 

ness conducted, and the privileges granted to it 

by law exercised and enjoyed. 

Seventh. To exercise by its board of directors or 

duly authorized officers or agents, subject to law, 

all such incidental powers as shall be necessary 

to carry on the business of banking; by discount- 

ing and negotiating promissory notes, drafts, bills 

of exchange, and other evidences of debt; by 

receiving deposits; by buying and selling ex- 

change, coin, and bullion; by loaning money on 

personal security; and by obtaining, issuing, and 

circulating notes according to the provisions of 

title 62 of the Revised Statutes. The business of 
dealing in securities and stock by the association 

shall be limited to purchasing and selling such 

securities and stock without recourse, solely 

upon the order, and for the account of, custom- 

ers, and in no case fbr its own account, and the 
association shall not underwrite any issue of 

securities or stock: Provided, That the associa- 
tion may purchase for its own account invest- 

ment securities under such limitations and re- 

strictions as the Comptroller of the Currency 

may by regulation prescribe. In no event shall 

the total amount of the investment securities of 
any one obligor or maker, held by the association 

for its own account, exceed at any time 10 per 

centum of its capital stock actually paid in and 

unimpaired and 10 per centum of its unimpaired 

surplus fund, except that this limitation shall not 

require any association to dispose of any securi- 

ties lawfully held by it on August 23, 1935. As 

used in this section the term "investment securi- 
ties" shall mean marketable obligations, evidenc- 

ing indebtedness of any person, copartnership, 

association, or corporation in the form of bonds, 

notes and/or debentures commonly known as in- 

vestment securities under such further definition 

of the term "investment securities" as may by 
regulation be prescribed by the Comptroller of 

the Currency. Except as herein after provided or 

otherwise permitted by law, nothing herein con- 

tained shall authorize the purchase by the associ- 

ation for its own account of any shares of stock of 

any corporation. The limitations and restrictions 

herein contained as to dealing in, underwriting 

and purchasing fbr its own account, investment 

securities shall not apply to obligations of the 

United States, or general obligations of any State 

or of any political subdivision thereof, or obli- 

gations of the Washington Metropolitan Area 

Transit Authority which are guaranteed by the 

Secretary of Transportation under section 9 of 

the National Capital Transportation Act of 1969 

[D.C.Code § 1-2458], or obligations issued under 

authority of the Federal Farm Loan Act, as 



10 NATIONAL BANKS § 24 

ed States or general obligations of any State or of 

any political subdivision thereof. For purposes of 

this paragraph- 

(I) the term "qualified Canadian government 

obligations" means any debt obligation which 

is backed by Canada, any Province of Canada, 

or any political subdivision of any such Prov- 

ince to a degree which is comparable to the 

liability of the United States, any State, or any 

political subdivision thereof for any obligation 

which is backed by the thll faith and credit of 

the United States, such State, or such political 

subdivision, and such term includes any debt 

obligation of any agent of Canada or any such 

Province or any political subdivision of such 

Province if~ 

(A) the obligation of the agent is assumed in 

such agent’s capacity as agent for Canada or 

such Province or such political subdivision; 

and 

(B) Canada, such Province, or such political 

subdivision on whose behalf such agent is 

acting with respect to such obligation is ulti- 

mately and unconditionally liable for such 

obligation; and 

(2) the term "Province of Canada" means a 

Province of Canada and includes the Yukon 

Territory and the Northwest Territories and 

their successors. 

In addition to the provisions in this paragraph 

for dealing in, underwriting, or purchasing secu- 

rities, the limitations and restrictions contained 
in this paragraph as to dealing in, underwriting, 

and purchasing investment securities for the na- 

tional bank’s own account shall not apply to 

obligations (including limited obligation bonds, 

revenue bonds, and obligations that satisfy the 

requirements of section 142(b)(1) of Title 26) 

issued by or on behalf of any State or political 

subdivision of a State, including any municipal 

corporate instrumentality of 1 or more States, or 

any public agency or authority of any State or 

political subdivision of a State, if the national 

bank is well capitalized (as defined in section 

18310 of this title). 

Eighth. To contribute to community funds, or to 

charitable, philanthropic, or benevolent instru- 

mentalities conducive to public welfare, such 

sums as its board of directors may deem expedi- 

ent and in the interests of the association, if it is 
located in a State the laws of which do not 

expressly prohibit State banking institutions 

from contributing to such funds or instrumental- 
ities. 

Ninth. To issue and sell securities which are 

guaranteed pursuant to section 1721(g) of this 

title. 

Tenth. To invest in tangible personal property, 

including without limitation, vehicles, manufac- 

tured homes, machinery, equipment, or furni- 

ture, for lease financing transactions on a net 

lease basis, but such investment may not exceed 

10 percent of the assets of the association. 

Eleventh. To make investments directly or indi- 

rectly, each of which promotes the public welthre 

by benefiting primarily low- and moderate-in- 

come communities or families (such as by provid- 

ing housing, services, or jobs). An association 

shall not make any such investment if the invest- 

ment would expose the association to unlimited 

liability. The Comptroller of the Currency shall 

limit an association’s investments in any 1 pro- 

ject and an association’s aggregate investments 

under this paragraph. An association’s aggregate 

investments under this paragraph shall not ex- 

ceed an amount equal to the sum of 5 percent of 

the association’s capital stock actually paid in 

and unimpaired and 5 percent of the associa- 

tion’s unimpaired surplus fund, unless the Comp- 

troller determines by order that the higher 

amount will pose no significant risk to the affect- 

ed deposit insurance fund, and the association is 

adequately capitalized. In no case shall an associ- 

ation’s aggregate investments under this para- 

graph exceed an amount equal to the sum of 15 

percent of the association’s capital stock actually 

paid in and unimpaired and 15 percent of the 

association’s unimpaired surplus fhnd. The fbre- 

going standards and limitations apply to invest- 

ments under this paragraph made by a national 

bank directly and by its subsidiaries. 

§ 24a. Financial subsidiaries of national 

banks--DFA § 939 

(a) Authorization to conduct in subsidiaries cer- 

tain activities that are financial in nature 

(1) In general 

Subject to paragraph (2), a national bank may 

control a financial subsidiary, or hold an inter- 

est in a financial subsidiary. 

(2) Conditions and requirements 



§ 24a NATIONAL BANKS 11 

A national bank may control a financial subsid- 

iary, or hold an interest in a financial subsid- 

iary, only if~ 

(A) the financial subsidiary engages only 

in-- 

(i) activities that are financial in nature or 
incidental to a financial activity pursuant to 

subsection (b); and 

(ii) activities that are permitted for national 

banks to engage in directly (subject to the 

same terms and conditions that govern the 

conduct of the activities by a national bank); 

(B) the activities engaged in by the financial 

subsidiary as a principal do not include- 

(i) insuring, g’aaranteeing, or indemnit~cing 

against loss, harm, damage, illness, disabili- 

ty, or death (except to the extent permitted 

under section 6712 or 6713(c) of Title 15) or 
providing or issuing annuities the income of 

which is subject to tax treatment under sec- 

tion 72 of Title 26; 

(ii) real estate development or real estate 

investment activities, unless otherwise ex- 
pressly authorized by law; or 

(iii) any activity permitted in subparagraph 

(H) or (I) of section 1843(k)(4) of this title, 
except activities described in section 

1843(k)(4)(H) of this title that may be per- 

mitted in accordance with section 122 of the 

Gramm-Leach-Bliley Act [12 U.S.C.A. 1843 

note]; 

(C) the national bank and each depository 

institution affiliate of the national bank are 

well capitalized and well managed; 

(D) the aggregate consolidated total assets of 

all financial subsidiaries of the national bank 

do not exceed the lesser of~ 

(i) 45 percent of the consolidated total assets 

of the parent bank; or 

(ii) $50,000,000,000; 

(E) except as provided in paragraph (4), the 

national bank meets any applicable rating or 

other requirement set forth in paragraph (3); 

and 

(F) the national bank has received the ap- 

proval of the Comptroller of the Currency for 

the financial subsidiary to engage in such 

activities, which approval shall be based sole- 

ly upon the factors set forth in this section. 

(3) Rating or comparable requirement 

(A) In general 

A national bank meets the requirements of 

this paragraph if~ 

(i) the bank is 1 of the 50 largest insured 

banks and has not fewer than 1 issue of 

outstanding eligible debt that is currently 

rated within the 3 highest investment grade 

rating categories by a nationally recoguized 

statistical rating organization; or 

(ii) the bank is 1 of the second 50 largest 

insured banks and meets the criteria set 

forth in clause (i) or such other criteria as 
the Secretary of the Treasury and the Board 

of Governors of the Federal Reserve System 

may jointly establish by regulation and de- 

termine to be comparable to and consistent 

with the purposes of the rating required in 

clause (i). 

(B) Consolidated total assets 

For purposes of this paragraph, the size of 

an insured bank shall be determined on the 

basis of the consolidated total assets of the 
bank as of the end of each calendar year. 

(4) Financial agency subsidiary 

The requirement in paragraph (2)(E) shall not 

apply with respect to the ownership or control 

of a financial subsidiary that engages in activi- 

ties described in subsection (b)(1) solely as 

agent and not directly or indirectly as princi- 

pal. 

(5) Regulations required 

Befbre the end of the 270-day period beginning 

on November 12, 1999, the Comptroller of the 

Currency shall, by regulation, prescribe proce- 

dures to implement this section. 

(6) Indexed asset limit 

The dollar amount contained in paragraph 

(2)(D) shall be adjusted according to an index- 

ing mechanism jointly established by regula- 

tion by the Secretary of the Treasury and the 

Board of Governors of the Federal Reserve 

System. 

(7) Coordination with section 1843(1)(2) of 
this title 

Section 1843(1)(2) of this title applies to a 

national bank that controls a financial subsid- 
iary in the manner provided in that section. 

(b) Activities that are financial in nature 
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(1) Financial activities 

(A) In general 

An activity shall be financial in nature or 

incidental to such financial activity only if 

(i) such activity has been defined to be fi- 

nancial in nature or incidental to a financial 

activity" for bank holding companies pursu- 

ant to section 1843(k)(4) of this title; or 

(ii) the Secretary of the Treasury determines 

the activity is financial in nature or inciden- 

tal to a financial activity in accordance with 

subparagraph (B). 

(B) Coordination between the Board and the 
Secretary of the Treasury 

(i) Proposals raised before the Secretary of 

the Treasury 

(I) Consultation 

The Secretary of the Treasury shall notify 

the Board of, and consult with the Board 
concerning, any request, proposal, or applica- 

tion under this section ibr a determination of 

whether an activity is financial in nature or 

incidental to a financial activity. 

(II) Board view 

The Secretary of the Treasury shall not de- 

termine that any activity" is financial in na- 

ture or incidental to a financial activity un- 

der this section if the Board notifies the 

Secreta~3~ in writing, not later than 30 days 

after the date of receipt of the notice de- 

scribed in subclause (I) (or such longer peri- 

od as the Secretary determines to be appro- 

priate under the circumstances) that the 

Board believes that the activity is not finan- 

cial in nature or incidental to a financial 

activity" or is not otherwise permissible under 

this section. 

(ii) Proposals raised by the Board 

(I) Board recommendation 

The Board may, at any time, recommend in 

writing that the Secretary of the Treasury 

find an activity to be financial in nature or 

incidental to a financial activity for purposes 

of this section. 

(II) Time period for secretarial action 

Not later than 30 days after the date of 

receipt of a written recommendation from 

the Board under subclause (I) (or such long- 

er period as the Secretary of the Treasury 

and the Board determine to be appropriate 

under the circumstances), the Secretary 

shall determine whether to initiate a public 

rulemaking proposing that the subject rec- 

ommended activity be found to be financial 

in nature or incidental to a financial activity 

under this section, and shall notify, the 

Board in writing of the determination of the 

Secretary and, in the event that the Secre- 

tat3~ determines not to seek public comment 
on the proposal, the reasons tbr that deter- 

mination. 

(2) Factors to be considered 

In determining whether an activity is finan- 

cial in nature or incidental to a financial 

activity, the Secretary shall take into ac- 

count- 

(A) the purposes of this Act and the 

Gramm-Leach-Bliley Act; 

(B) changes or reasonably expected changes 

in the marketplace in which banks compete; 

(C) changes or reasonably" expected changes 

in the technology for delivering financial ser- 

vices; and 

(D) whether such activity is necessary or 

appropriate to allow a bank and the subsid- 

iaries of a bank to-- 

(i) compete effectively with any company 

seeking to provide financial services in the 

United States; 

(ii) efficiently deliver inibrmation and ser- 

vices that are financial in nature through the 

use of technological means, including any 

application necessary to protect the security 

or efficacy of systems tbr the transmission of 

data or financial transactions; and 

(iii) offer customers any available or emerg- 

ing technological means for using financial 

services or for the document imaging of data. 

(3) Authorization of new financial activities 

The Secretary of the Treasur~, shall, by regula- 

tion or order and in accordance with paragraph 

(1)(B), define, consistent with the purposes of 

this Act and the Gramm-Leaeh-Bliley Act, the 

following activities as, and the extent to which 

such activities are, financial in nature or inci- 
dental to a financial activity’: 

(A) Lending, exchanging, transferring, in- 

vesting for others, or safeguarding financial 

assets other than money or securities. 
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(B) Providing any device or other instru- 

mentality for transferring money or other 

financial assets. 

(C) Arranging, effecting, or facilitating fi- 

nancial transactions for the account of third 

parties. 

(c) Capital deduction 

(1) Capital deduction required 

In determining compliance with applicable cap- 

ital standards-- 

(A) the aggregate amount of the outstanding 

equity investment, including retained earn- 

ing’s, of a national bank in all financial sub- 

sidiaries shall be deducted from the assets 

and tangible equity of the national bank; and 

(B) the assets and liabilities of the financial 
subsidiaries shall not be consolidated with 

those of the national bank. 

(2) Financial statement disclosure of capital 

deduction 

Any published financial statement of a nation- 

al bank that controls a financial subsidiary 

shall, in addition to providing inibrmation pre- 

pared in accordance with generally accepted 

accounting principles, separately present finan- 

cial information for the bank in the manner 

provided in paragraph (1). 

(d) Safeguards for the bank 

A national bank that establishes or maintains a 

financial subsidiary shall assure that- 

(l) the procedures of the national bank for 

identifying and managing financial and opera- 

tional risks within the national bank and the 

financial subsidiary adequately protect the na- 

tional bank from such risks; 

(2) the national bank has, for the protection of 

the bank, reasonable policies and procedures to 

preserve the separate corporate identity and 

limited liability of the national bank and the 

financial subsidiaries of the national bank; and 

(3) the national bank is in compliance with 

this section. 

(e) Provisions applicable to national banks that 

f~il to continue to meet certain requirements 

(1) In general 

If a national bank or insured depository insti- 

tution affiliate does not continue to meet the 

requirements of subsection (a)(2)(C) or subsec- 

tion (d), the Comptroller of the Currency shall 

promptly give notice to the national bank to 

that effect describing the conditions giving rise 

to the notice. 

(2) Agreement to correct conditions 

Not later than 45 days after the date of receipt 

by a national bank of a notice given under 

paragraph (1) (or such additional period as the 

Comptroller of the Currency may permit), the 

national bank shall execute an agreement with 

the Comptroller of the Currency and any rele- 

vant insured depository institution affiliate 

shall execute an agreement ~vith its appropri- 

ate Federal banking agency to comply with the 

requirements of subsection (a)(2)(C) and sub- 

section (d). 

(3) Imposition of conditions 

Until the conditions described in a notice un- 

der paragraph (1) are corrected-- 

(A) the Comptroller of the Currency, may, 

impose such limitations on the conduct or 

activities of the national bank or any subsid- 

iary of the national bank as the Comptroller 

of the Currency determines to be appropriate 

under the circumstances and consistent with 

the purposes of this section; and 

(B) the appropriate Federal banking agency 

may impose such limitations on the conduct 

or activities of any relevant insured deposito- 

ry institution affiliate or any subsidiary of’ 

the institution as such agency determines to 

be appropriate under the circumstances and 

consistent with the purposes of this section. 

(4) Failure to correct 

If the conditions described in a notice to a 

national bank under paragraph (1) are not 

corrected within 180 days after the date of 

receipt by the national bank of the notice, the 

Comptroller of the Currency may require the 

national bank, under such terms and condi- 
tions as may be imposed by the Comptroller 

and subject to such extension of time as may 

be granted in the discretion of the Comptroller, 

to divest control of any financial subsidiary. 

(5) Consultation 

In taking any action under this subsection, the 

Comptroller shall consult with all relevant 

Federal and State regulatory, agencies and au- 

thorities. 
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(f) Failure to maintain public rating or meet 

applicable criteria 

(1) In general 

A national bank that does not continue to meet 

any applicable rating or other requirement of 

subsection (a)(2)(E) after acquiring or estab- 

lishing a financial subsidiary shall not, directly 

or through a subsidiary, purchase or acquire 

any additional equity capital of any financial 
subsidia .ry until the bank meets such require- 

ments. 

(2) Equity capital 

For purposes of this subsection, the term "eq- 

uity capital" includes, in addition to any equity 

instrument, any debt instrument issued by a 

financial subsidiary, if the instrument qualifies 

as capital of the subsidiary under any Federal 

or State law, regulation, or interpretation ap- 

plicable to the subsidiary. 

(g) Definitions 

For purposes of this section, the following defini- 

tions shall apply: 

(1) Affiliate, company, control, and subsidiary 

The terms "affiliate", "company", "control", 

and "subsidiary" have the meanings given 

those terms in section 1841 of this title. 

(2) Appropriate Federal banking agency, de- 

pository institution, insured bank, and in- 

sured depository institution 

The terms "appropriate Federal banking agen- 

cy", "depository institution", "insured bank", 

and "insured depository institution" have the 

meanings given those terms in section 1813 of 

this title. 

(3) Financial subsidiary 

The term "financial subsidiary" means any 

company that is controlled by i or more in- 

sured depository institutions other than a sub- 

sidiary that- 

(A) engages solely in activities that national 

banks are permitted to engage in directly 

and are conducted subject to the same terms 

and conditions that govern the conduct of 

such activities by national banks; or 

(B) a national bank is specifically authorized 

by the express terms of a Federal statute 

(other than this section), and not by implica- 

tion or interpretation, to control, such as by 

section 25 or 25A of the Federal Reserve Act 

[12 U.S.C.A. §§ 601 to 604 or 611 to 631] or 
the Bank Service Company Act [12 U.S.C.A. 

§ 1861 et seq.]. 

(4) Eligible debt 

The term "eligible debt" means unsecured 

long-term debt that- 

(A) is not supported by any tbrm of credit 

enhancement, including a guarantee or 

standby letter of credit; and 

(B) is not held in whole or in any significant 

part by any affiliate, officer, director, princi- 

pal shareholder, or employee of the bank or 

any other person acting on behalf of or with 

funds from the bank or an affiliate of the 

bank. 

(5) Well capitalized 

The term "well capitalized" has the meaning 

given the term in section 18310 of this title. 

(6) Well managed 

The term "well managed" means- 

(A) in the case of a depository institution 

that has been examined, unless otherwise 
determined in writing by the appropriate 

Federal banking agency- 

(i) the achievement of a composite rating of 

i or 2 under the Uniform Financial Institu- 

tions Rating System (or an equivalent rating 

under an equivalent rating system) in con- 

nection with the most recent examination or 

subsequent review of the depository institu- 

tion; and 

(ii) at least a rating of 2 fbr management, if 

such rating is given; or 

(B) in the case of any depository institution 

that has not been examined, the existence 
and use of managerial resources that the 

appropriate Federal banking agency deter- 

mines are satisfactory. 

§ 25. Omitted 

§ 25a. Participation by national banks 

in lotteries and related activities 

(a) Prohibited activities 

A national bank may not-- 

(1) deal in lottery tickets; 

(2) deal in bets used as a means or substitute 
for participation in a lottery; 
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than the legitimate objects contemplated by this 

chapter. A National Bank Association, to which 

the Comptroller of the Currency has heretofore 

issued or hereafter issues such certificate, is not 
illegally constituted solely because its operations 

are or have been required by the Comptroller of 

the Currency to be limited to those of a trust 

company and activities related thereto. 

(b) (1) The Comptroller of the Currency may 

also issue a certificate of authority to com- 

mence the business of banking pursuant to 

this section to a national banking association 

which is owned exclusively (except to the 

extent directors’ qualifying shares are re- 

quired by law) by other depository institu- 

tions or depository institution holding com- 

panies and is organized to engage exclusively 

in providing services to or for other deposito- 

ry institutions, their holding companies, and 

the officers, directors, and employees of such 

institutions and companies, and in providing 

correspondent banking services at the re- 

quest of other depository institutions or their 

holding companies (-also referred to as a 

"banker’s bank"). 

(2) Any national banking association char- 

tered pursuant to paragraph (1) shall be sub- 

ject to such rules, regulations, and orders as 

the Comptroller deems appropriate, and, ex- 

cept as otherwise specifically provided in such 

rules, regulations, or orders, shall be vested 

with or subject to the same rights, privileges, 

duties, restrictions, penalties, liabilities, condi- 

tions, and limitations that would apply under 

the national banking laws to a national bank. 

§ 28. Repealed. Pub.L. 103-325, Title VI, 
§ 602(e)(1), Sept. 23, 1994, 108 Star. 2291 

§ 29. Power to hold real property 

A national banking association may purchase, 

hold, and convey real estate for the following 

purposes, and for no others: 

First. Such as shall be necessary for its accom- 

modation in the transaction of its business. 

Second. Such as shall be mortgaged to it in good 

faith by way of security fbr debts previously 

contracted. 

Third. Such as shall be conveyed to it in satisfac- 

tion of debts previously contracted in the course 

of its dealings. 

Fourth. Such as it shall purchase at sales under 

judgments, decrees, or mortgages held by the 

association, or shall purchase to secure debts due 

to it. 

But no such association shall hold the posses- 

sion of any real estate under mortgage, or the 

title and possession of any real estate purchased 

to secure any debts due to it, for a longer period 

than five years except as otherwise provided in 

this section. 

For real estate in the possession of a national 

banking association upon application by the asso- 

ciation, the Comptroller of the Currency may 

approve the possession of any such real estate by 

such association for a period longer than five 

years, but not to exceed an additional five years, 

if (1) the association has made a good faith 

attempt to dispose of the real estate within the 

five-year period, or (2) disposal within the five- 

year period would be detrimental to the associa- 

tion. Upon notification by the association to the 

Comptroller of the Currency that such conditions 

exist that require the expenditure of fhnds fbr 

the development and improvement of such real 

estate, and subject to such conditions and limita- 

tions as the Comptroller of the Currency shall 

prescribe, the association may expend such fhnds 

as are needed to enable such association to recov- 

er its total investment. 

Notwithstanding the five-year holding limita- 

tion of this section or any other provision of this 

chapter, any national banking association which 

on October 15, 1982, held, directly or indirectly, 

real estate, including any subsurfhce rights or 

interests therein, that since December 31, 1979, 
had not been valued on the books of such associa- 

tion for more than a nominal amount, may con- 

tinue to hold such real estate, rights, or interests 

fbr such longer period of time as would be per- 

mitted a State chartered bank by the law of the 

State in which the association is located if the 
aggregate amount of earnings from such real 

estate, rights, or interests is separately disclosed 

in the annual financial statements of the associa- 
tion. 

§ 30. Change of name or location 

(a) Name change 

Any national banking association, upon written 

notice to the Comptroller of the Currency, may 

change its name, except that such new name 

shall include the word "National". 
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§ 75. Legal holiday, annual meeting on; 

proceedings where no election held on 

proper day 

When the day fixed in the bylaws for the 

regular annual meeting of the shareholders falls 

on a legal holiday in the State in which the bank 

is located, the shareholders meeting shall be 

held, and the directors elected, on the next fol- 
lowing banking day. If, from any cause, an elec- 

tion of directors is not made on the day fixed, or 

in the event of a legal holiday, on the next 

following banking day, an election may be held 

on any subsequent day within sixty days of the 

day fixed, to be designated by the board of di- 

rectors, or, if the directors fail to fix the day, by 

shareholders representing two-thirds of the 

shares, at least ten days’ notice thereof in all 

cases having been given by first-class mail to the 

shareholders. 

§ 76. President of bank as member of 

board; chairman of board 

The president of the bank shall be a member of 

the board and shall be the chairman thereof, but 
the board may designate a director in lieu of the 

president to be chairman of the board, who shall 

per~brm such duties as may be designated by the 

board. 

§ 77. Repealed. Pub.L. 89-695, Title II, 
§ 207, Oct. 16, 1966, 80 Stat. 1055 

§ 78. Repealed. Pub.L. 106-102, Title I, 
§ 101(b), Nov. 12, 1999, 113 Stat. 1341 

§ 81. Place of business 

The general business of each national banking 

association shall be transacted in the place speci- 

fied in its organization certificate and in the 

branch or branches, if any, established or main- 

tained by it in accordance with the provisions of 

section 36 of this title. 

§ 82. Repealed. Pub.L. 97-320, Title IV, 
§ 402, Oct. 15, 1982, 96 Stat. 1510 

§ 83. Loans by bank on its own stock 

(a) General Prohibition 

No national bank shall make any loan or dis- 

count on the security of the shares of its own 

capital stock. 

(b) Exclusion 

For purposes of this section, a national bank 

shall not be deemed to be making a loan or 

discount on the security of shares of its own 

capital stock if it acquires the stock to prevent 

loss upon a debt previously contracted for in good 

fhith. 

§ 84. Lending limits--DFA § 610 

(a) Total loans and extensions of credit 

(1) The total loans and extensions of credit by 

a national banking association to a person out- 

standing at one time and not fully secured, as 

determined in a manner consistent with para- 

graph (2) of this subsection, by collateral hav- 

ing a market value at least equal to the 

amount of the loan or extension of credit shall 

not exceed 15 per centum of the unimpaired 

capital and unimpaired surplus of the associa- 

tion. 

(2) The total loans and extensions of credit by 

a national banking association to a person out- 

standing at one time and fully secured by 

readily marketable collateral having a market 

value, as determined by reliable and continu- 

ously available price quotations, at least equal 

to the amount of the funds outstanding shall 

not exceed 10 per centum of the unimpaired 

capital and unimpaired surplus of the associa- 

tion. This limitation shall be separate from and 

in addition to the limitation contained in para- 

graph (1) of this subsection. 

(b) Definitions 

For the purposes of this section-- 

(1) the term "loans and extensions of credit" 

shall include all direct or indirect advances of 

funds to a person made on the basis of any 

obligation of that person to repay the funds or 

repayable from specific property pledged by or 

on behalf of the person and, to the extent 

specified by the Comptroller of the Currency, 

such term shall also include any liability of a 

national banking association to advance funds 

to or on behalf of a person pursuant to a 

contractual commitment; and 

(2) the term "person" shall include an individ- 

ual, sole proprietorship, partnership, joint ven- 

ture, association, trust, estate, business trust, 
corporation, sovereign government or agency, 

instrumentality, or political subdivision there- 

of, or any similar entity or organization. 
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(c) Exceptions 

The limitations contained in subsection (a) of 

this section shall be subject to the following 

exceptions: 

(1) Loans or extensions of credit arising from 

the discount of commercial or business paper 

evidencing an obligation to the person negoti- 

ating it with recourse shall not be subject to 

any limitation based on capital and surplus. 

(2) The purchase of bankers’ acceptances of 

the kind described in section 372 of this title 

and issued by other banks shall not be subject 

to any limitation based on capital and surplus. 

(3) Loans and extensions of credit secured by 

bills of lading, warehouse receipts, or similar 

documents transferring or securing title to 

readily marketable staples shall be subject to a 

limitation of 35 per centum of capital and 

surplus in addition to the general limitations if 

the market value of the staples securing each 

additional loan or extension of credit at all 

times equals or exceeds 115 per centum of the 

outstanding amount of such loan or extension 

of credit. The staples shall be fully covered by 

insurance whenever it is customary to insure 

such staples. 

(4) Loans or extensions of credit secured by 

bonds, notes, certificates of indebtedness, or 
Treasury bills of the United States or by other 

such obligations fully guaranteed as to princi- 

pal and interest by the United States shall not 

be subject to any limitation based on capital 

and surplus. 

(5) Loans or extensions of credit to or secured 
by unconditional takeout commitments or 

guarantees of any department, agency, bureau, 

board, commission, or establishment of the 
United States or any corporation wholly owned 

directly or indirectly by the United States shall 

not be subject to any limitation based on capi- 

tal and surplus. 

(6) Loans or extensions of credit secured by a 

segregated deposit account in the lending bank 

shall not be subject to any limitation based on 

capital and surplus. 

(7) Loans or extensions of credit to any finan- 

cial institution or to any receiver, conservator, 

superintendent of banks, or other agent in 

charge of the business and property of such 

financial institution, when such loans or exten- 
sions of credit are approved by the Comptroller 

of the Currency, shall not be subject to any 

limitation based on capital and surplus. 

(8) (A) Loans and extensions of credit arising 

from the discount of negotiable or nonnego- 

tiable installment consumer paper which 

carries a full recourse endorsement or un- 

conditional guarantee by the person trans- 

ferring the paper shall be subject under this 

section to a maximum limitation equal to 25 

per centum of such capital and surplus, not- 

withstanding the collateral requirements set 

tbrth in subsection (a)(2) of this section. 

(B) If the bank’s files or the knowledge of its 

officers of the financial condition of each 

maker of such consumer paper is reasonably 

adequate, and an officer of the bank desig- 

nated for that purpose by the board of di- 

rectors of the bank certifies in writing that 

the bank is relying primarily upon the re- 

sponsibility of each maker for payment of 

such loans or extensions of credit and not 

upon any full or partial recourse endorse- 

ment or guarantee by the transferor, the 

limitations of this section as to the loans or 

extensions of credit of each such maker shall 

be the sole applicable loan limitations. 

(9) (A) Loans and extensions of credit secured 
by shipping documents or instruments trans- 

ferring or securing title covering livestock or 

giving a lien on livestock when the market 

value of the livestock securing the obligation 

is not at any time less than 115 per centum 

of the face amount of the note covered, shall 
be subject under this section, notwithstand- 

ing the collateral requirements set forth in 

subsection (a)(2) of this section, to a maxi- 
mum limitation equal to 25 per centum of 

such capital and surplus. 

(B) Loans and extensions of credit which 
arise from the discount by dealers in dai .ry 

cattle of paper given in payment for dairy 

cattle, which paper carries a full recourse 

endorsement or unconditional guarantee of 

the seller, and which are secured by the 

cattle being sold, shall be subject under this 

section, notwithstanding the collateral re- 

quirements set forth in subsection (a)(2) of 

this section, to a limitation of 25 per centum 

of such capital and surplus. 

(10) Loans or extensions of credit to the Stu- 
dent Loan Marketing Association shall not be 
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subject to any limitation based on capital and 

surplus. 

(d) Authority of Comptroller of the Currency 

(1) The Comptroller of the Currency may pre- 

scribe rules and regulations to administer and 

carry out the purposes of this section including 

rules or regulations to define or further define 

terms used in this section and to establish 

limits or requirements other than those speci- 

fied in this section for particular classes or 

categories of loans or extensions of credit. 

(2) The Comptroller of the Currency also shall 

have authority to determine when a loan puta- 

tively made to a person shall for purposes of 

this section be attributed to another person. 

§ 85. Rate of interest on loans, dis- 
counts and purchases 

Any association may take, receive, reserve, and 
charge on any loan or discount made, or upon 
any notes, bills of exchange, or other evidence of 
debt, interest at the rate allowed by the laws of 
the State, Territory, or District where the bank 
is located, or at a rate of 1 per eentum in excess 
of the discount rate on ninety-day commercial 
paper in effect at the Federal reserve bank in the 
Federal reserve district where the bank is locat- 
ed, whichever may be the greater, and no more, 
except that where by the laws of any State a 
different rate is limited for banks organized un- 
der state laws, the rate so limited shall be al- 
lowed tbr associations organized or existing in 
any such State under this chapter. When no rate 
is fixed by the laws of the State, or Territory’, or 
District, the bank may take, receive, reserve, or 
charge a rate not exceeding 7 per eentum, or 1 
per eentum in excess of the discount rate on 
ninety-day commercial paper in effect at the Fed- 
eral reserve bank in the Federal reserve district 
where the bank is located, whichever may be the 
greater, and such interest may be taken in ad- 
vance, reckoning the days for which the note, 
bill, or other evidence of debt has to run. The 
maximum amount of interest or discount to be 
charged at a branch of an association located 
outside of the States of the United States and the 
District of Columbia shall be at the rate allowed 
by the laws of the eountr?-, territory, dependency, 
province, dominion, insular possession, or other 
political subdivision where the branch is located. 
And the purchase, discount, or sale of a bona fide 
bill of exchange, payable at another place than 

the place of such purchase, discount, or sale, at 

not more than the current rate of exchange for 

sight drafts in addition to the interest, shall not 

be considered as taking or receiving a greater 

rate of interest. 

§ 86. Usurious interest; penalty for tak- 

ing; limitations 

The taking, receiving, reserving, or charging a 

rate of interest greater than is allowed by section 

85 of this title, when knowingly done, shall be 

deemed a forfeiture of the entire interest which 

the note, bill, or other evidence of debt carries 
with it, or which has been agreed to be paid 

thereon. In ease the greater rate of interest has 

been paid, the person by whom it has been paid, 

or his legal representatives, may" recover back, in 

an action in the nature of an action of debt, twice 
the amount of the interest thus paid from the 

association taking or receiving the same: Provid- 

ed, That such action is commenced within two 
years from the time the usurious transaction 

occurred. 

§ 86a. Omitted 

§ 87-89. Repealed. Pub.L. 103-325, Title 
VI, § 602(e)(4), Sept. 23, 1994, 108 Star. 
2291 

§ 90. Depositaries of public moneys and 

financial agents of Government 

All national banking associations, designated 

tbr that purpose by the Secretary of the Trea- 

sury, shall be depositaries of public money, under 

such regalations as may be prescribed by the 

Secretary’; and they may also be employed as 

financial agents of the Government; and they 

shall perform all such reasonable duties, as de- 

positaries of public money and financial agents of 

the Government, as may be required of them. 

The Secretary of the Treasury shall require the 

associations thus designated to give satisfactor?- 

security, by the deposit of United States bonds 

and otherwise, for the safe-keeping and prompt 

payment of the public money deposited with 

them, and for the faithful performance of their 

duties as financial agents of the Government: 

Provided, That the Secretary shall, on or before 

the 1st of January of each year, make a public 

statement of the securities required during that 

year for such deposits. And every association so 

designated as receiver or depositary of the public 

money shall take and receive at par all of the 
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reasonable charges, to be determined and regu- 

lated by the Board of Governors of the Federal 

Reserve System, but in no case to exceed 10 cents 

per $100 or fi’action thereof; based on the total of 

checks and drafts presented at any one time, tbr 

collection or payment of checks and drafts and 

remission therefor by exchange or otherwise; but 

no such charges shall be made against the Feder- 

al reserve banks. 

§ 343. Discount of obligations arising 

out of actual commercial transactions-- 

DFA § 1101 

Upon the indorsement of any of its member 

banks, which shall be deemed a waiver of de- 
mand, notice and protest by such bank as to its 

own indorsement exclusively, any- Federal reserve 

bank may discount notes, drafts, and bills of 

exchange arising out of actual commercial trans- 

actions; that is, notes, drafts, and bills of ex- 
change issued or drawn tbr agricultural, industri- 

al, or commercial purposes, or the proceeds of 

which have been used, or are to be used, for such 
purposes, the Board of Governors of the Federal 

Reserve System to have the right to determine or 

define the character of the paper thus eligible tbr 

discount, within the meaning of this chapter. 

Nothing in this chapter contained shall be con- 

strued to prohibit such notes, drafts, and bills of 

exchange, secured by" staple agricultural prod- 

ucts, or other goods, wares, or merchandise from 

being eligible for such discount, and the notes, 

drafts, and bills of exchange of factors issued as 

such making advances exclusively- to producers of 

staple agricultural products in their raw state 

shall be eligible for such discount; but such defi- 

nition shall not include notes, drafts, or bills 
covering merely investments or issued or drawn 

for the purpose of carrying or trading in stocks, 

bonds, or other investment securities, except 

bonds and notes of the Government of the Unit- 

ed States. Notes, drafts, and bills admitted to 
discount under the terms of this paragraph must 

have a maturity at the time of discount of not 

more than ninety days, exclusive of grace. 

In unusual and exigent circumstances, the 

Board of Governors of the Federal Reserve Sys- 

tem, by the affirmative vote of not less than five 

members, may authorize any Federal reserve 

bank, during such periods as the said board may 

determine, at rates established in accordance 
with the provisions of section 357 of this title, to 

discount for any individual, partnership, or cor- 

poration, notes, drafts, and bills of exchange 

when such notes, drafts, and bills of exchange 

are indorsed or otherwise secured to the satisfac- 

tion of the Federal reserve bank: Provided, That 
betbre discounting any such note, draft, or bill of 

exchange for an individual or a partnership or 

corporation the Federal reserve bank shall obtain 

evidence that such individual, partnership, or 

corporation is unable to secure adequate credit 

accommodations ti’om other banking institutions. 

All such discounts tbr individuals, partnerships, 

or corporations shall be subject to such limita- 

tions, restrictions, and regulations as the Board 

of Governors of the Federal Reserve System may 

prescribe. 

§ 344. Discount or purchase of bills to 

finance agricultural shipments 

Upon the indorsement of any of its member 

banks, which shall be deemed a waiver of de- 
mand, notice, and protest by such bank as to its 

own indorsement exclusively, and subject to reg- 

ulations and limitations to be prescribed by the 

Board of Governors of the Federal Reserve Sys- 

tem, any Federal reserve bank may- discount or 

purchase bills of exchange payable at sight or on 

demand which grow out of the domestic ship- 

ment or the exportation of nonperishable, readily 

marketable agricultural and other staples and 

are secured by bills of lading or other shipping 

documents conveying or securing title to such 

staples: Provided, That all such bills of exchange 

shall be forwarded promptly for collection, and 

demand for payment shall be made with reason- 

able promptness after the arrival of such staples 

at their destination: Provided further, That no 
such bill shall in any event be held by or for the 

account of a Federal reserve bank for a period in 

excess of ninety days. In discounting such bills 

Federal reserve banks may compute the interest 

to be deducted on the basis of the estimated life 

of each bill and adjust the discount after pay’- 

ment of such bills to confbrm to the actual life 

thereof. 

§ 345. Rediscount of notes, drafts, and 
bills for member banks; limitation of 
amount 

The aggregate of notes, drafts, and bills upon 

which any person, copartnership, association, or 

corporation is liable as maker, acceptor, indorser, 

drawer, or guarantor, rediscounted for any mem- 

ber bank, shall at no time exceed the amount for 
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CHAPTER 17. BANK HOLDING 
COMPANIES 

§ 1841. Definitions--DFA §§ 623, 628 

(a) (1) Except as provided in paragraph (5) of 

this subsection, "bank holding company" 

means any company which has control over 

any bank or over any company that is or 

becomes a bank holding company by virtue of 

this chapter. 

(2) Any company has control over a bank or 

over any company if~ 

(A) the company directly or indirectly or act- 

ing through one or more other persons owns, 

controls, or has power to vote 25 per centum 

or more of any class of voting securities of 

the bank or company; 

(B) the company controls in any manner the 

election of a majority of the directors or 

trustees of the bank or company; or 

(C) the Board determines, after notice and 
opportunity for hearing, that the company 

directly or indirectly exercises a controlling 

influence over the management or policies of 

the bank or company. 

(3) For the purposes of any proceeding under 

paragraph (2)(C) of this subsection, there is a 

presumption that any company which directly 

or indirectly owns, controls, or has power to 

vote less than 5 per centum of any class of 

voting securities of a given bank or company 

does not have control over that bank or compa- 

ny. 

(4) In any administrative or judicial proceed- 

ing under this chapter, other than a proceeding 

under paragraph (2)(C) of this subsection, a 

company may not be held to have had control 

over any given bank or company at any given 

time unless that company, at the time in ques- 

tion, directly or indirectly owned, controlled, or 

had power to vote 5 per centum or more of any 

class of voting securities of the bank or compa- 

ny, or had already been found to have control 

in a proceeding under paragraph (2)(C). 

(5) Notwithstanding any other provision of 

this subsection-- 

(A) No bank and no company owning or 

controlling voting shares of a bank is a bank 

holding company by virtue of its ownership 

or control of shares in a fiduciary capacity, 

except as provided in paragraphs (2) and (3) 

of subsection (g) of this section. For the 

purpose of the preceding sentence, bank 

shares shall not be deemed to have been 

acquired in a fiduciary capacity if the acquir- 

ing bank or company has sole discretionary 

authority to exercise voting rights with re- 

spect thereto; except that this limitation is 

applicable in the case of a bank or company 

acquiring such shares prior to December 31, 

1970, only if the bank or company has the 

right consistent with its obligations under 

the instrument, agreement, or other ar- 

rangement establishing the fiduciary rela- 

tionship to divest itself of such voting rights 

and thils to exercise that right to divest 

within a reasonable period not to exceed one 

year after December 31, 1970. 

(B) No company is a bank holding company 

by virtue of its ownership or control of 

shares acquired by it in connection with its 

underwriting of securities if such shares are 

held only for such period of time as will 

permit the sale thereof on a reasonable basis. 

(C) No company formed for the sole purpose 

of participating in a proxy solicitation is a 

bank holding company by virtue of its con- 

trol of voting rights of shares acquired in the 

course of such solicitation. 

(D) No company is a bank holding company 

by virtue of its ownership or control of 

shares acquired in securing or collecting a 

debt previously contracted in good faith, un- 

til two years after the date of acquisition. 

The Board is authorized upon application by 

a company to extend, from time to time for 

not more than one year at a time, the two- 

year period referred to herein for disposing 

of any shares acquired by a company in the 

regular course of securing or collecting a 

debt previously contracted in good faith, if, 

in the Board’s judgment, such an extension 

would not be detrimental to the public inter- 

est, but no such extension shall in the aggre- 

gate exceed three years. 

(E) No company is a bank holding company 

by virtue of its ownership or control of any 

State-chartered bank or t~’ust company 

which-- 

(i) is wholly owned by 1 or more thrift insti- 

tutions or savings banks; and 

(ii) is restricted to accepting-- 
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(I) deposits from thrift institutions or sav- 

ings banks; 

(II) deposits arising out of the corporate 

business of the thrift institutions or savings 

banks that own the bank or trust company; 

or 

(Ill) deposits of public moneys. 

(F) No trust company or mutual savings 

bank which is an insured bank under the 

Federal Deposit Insurance Act [12 U.S.C.A. 

§ 1811 et seq.] is a bank holding company by 

virtue of its direct or indirect ownership or 

control of one bank located in the same 

State, if (i) such ownership or control existed 

on December 31, 1970, and is specifically 

authorized by applicable State law, and (ii) 

the trust company- or mutual savings bank 

does not after that date acquire an interest 

in any company that, together with any oth- 

er interest it holds in that company, will 

exceed 5 per centum of any class of the 

voting shares of that company, except that 

this limitation shall not be applicable to in- 

vestments of the trust company or mutual 

savings bank, direct and indirect, which are 

otherwise in accordance with the limitations 

applicable to national banks under section 24 

of this title. 

(6) For the purposes of this chapter, any suc- 

cessor to a bank holding company shall be 

deemed to be a bank holding company from the 

date on which the predecessor company be- 

came a bank holding company. 

(b) "Company" means any- corporation, partner- 

ship, business trust, association, or similar or- 

ganization, or any other trust unless by its terms 

it must terminate within twenty-five years or not 

later than twenty-one years and ten months after 

the death of individuals living on the effective 

date of the trust but shall not include any corpo- 

ration the majority of the shares of which are 

owned by the United States or by any State, and 

shall not include a qualified family partnership. 

"Company covered in 1970" means a company 

which becomes a bank holding company as a 

result of the enactment of the Bank Holding 

Company Act Amendments of 1970 and which 

would have been a bank holding company on 

June 30, 1968, if those amendments had been 
enacted on that date. 

(c) Bank defined 

For purposes of this chapter-- 

(1) In general 

Except as provided in paragraph (2), the term 

"bank" means any of the fbllowing: 

(A) An insured bank as defined in section 

1813(h) of this title. 

(B) An institution organized under the laws 

of the United States, any State of the United 

States, the District of Columbia, any territo- 

ry of the United States, Puerto Rico, Guam, 

American Samoa, or the Virgin Islands 

which both-- 

(i) accepts demand deposits or deposits that 

the depositor may withdraw by check or 

similar means for payment to third parties 

or others; and 

(ii) is engaged in the business of making 

commercial loans. 

(2) Exceptions 

The term "bank" does not include any of the 

following: 

(A) A fbreign bank which would be a bank 

within the meaning of paragraph (1) solely 

because such bank has an insured or unin- 

sured branch in the United States. 

(B) An insured institution (as defined in 
subsection (j) of this section). 

(C) An organization that does not do busi- 

ness in the United States except as an inci- 

dent to its activities outside the United 

States. 

(D) An institution that functions solely in a 

trust or fiduciary capacity, if~ 

(i) all or substantially all of the deposits of 

such institution are in trust funds and are 

received in a bona fide fiduciary capacity; 

(ii) no deposits of such institution which are 

insured by the Federal Deposit Insurance 

Corporation are offered or marketed by or 

through an affiliate of such institution; 

(iii) such institution does not accept demand 

deposits or deposits that the depositor may 

withdraw by check or similar means for pay- 

ment to third parties or others or make 

commercial loans; and 

(iv) such institution does not- 

(I) obtain payment or payment related ser- 

vices from any Federal Reserve bank, includ- 
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ing any- service referred to in section 248a of 

this title; or 

(II) exercise discount or borrowing privileges 

pursuant to section 461(b)(7) of this title. 

(E) A credit union (as described in section 

461(b)(1)(A)(iv) of this title). 

(F) An institution, including an institution 

that accepts collateral tbr extensions of cred- 

it by holding deposits under $100,000, and 

by other means which-- 

(i) engages only in credit card operations; 

(ii) does not accept demand deposits or de- 

posits that the depositor may withdraw by 

check or similar means for payment to third 

parties or others; 

(iii) does not accept any savings or time de- 

posit of less than $100,000; 

(iv) maintains only one office that accepts 

deposits; and 

(v) does not engage in the business of mak- 

ing commercial loans. 

(G) An organization operating under section 

25 [12 U.S.C.A. § 601 et seq.] or section 

25(a) [12 U.S.C.A. § 611 et seq.] of the Fed- 

eral Reserve Act. 

(H) An industrial loan company, industrial 

bank, or other similar institution which is- 

(i) an institution organized under the laws 

of a State which, on March 5, 1987, had in 
effect or had under consideration in such 

State’s legislature a statute which required 

or would require such institution to obtain 

insurance under the Federal Deposit Insur- 

ance Act [12 U.S.C.A. § 1811 et seq.]-- 

(I) which does not accept demand deposits 

that the depositor may withdraw by check or 

similar means for payment to third parties; 

(II) which has total assets of less than 

$100,000,000; or 

(III) the control of which is not acquired by 

any company aider Aug~ast 10, 1987; or 

(ii) an institution ~vhich does not, directly, 

indirectly, or through an affiliate, engage in 

any activity in which it was not lawfully 

engaged as of March 5, 1987, except that this 
subparagraph shall cease to apply to any 

institution which permits any overdraft (in- 

cluding any intraday overdraft), or which 

incurs any such overdraft in such institu- 

tion’s account at a Federal Reserve bank, on 
behalf of an affiliate if such overdraft is not 

the result of an inadvertent computer or 

accounting error that is beyond the control 

of both the institution and the affiliate, or 
that is otherwise permissible tbr a bank con- 

trolled by a company described in section 

1843(f)(1) of this title. 

(I), (J) Repealed. Pub.L. 109-351, Title VII, 
§ 727(a)(1), Oct. 13, 2006, 120 Stat. 2003 

(3) Repealed. Pub.L. 108-386, § 8(c)(1), Oct. 

30, 2004, 118 Stat. 2231 

(d) "Subsidiat3,", with respect to a specified 

bank holding company, means (1) any company 

25 per centum or more of whose voting shares 

(excluding shares owned by the United States or 

by any company wholly owned by the United 

States) is directly or indirectly owned or con- 

trolled by such bank holding company, or is held 

by it with power to vote; (2) any company the 

election of a majority of whose directors is con- 

trolled in any- manner by such bank holding 

company; or (3) any company with respect to the 

management of policies of which such bank hold- 

ing company has the power, directly or indirectly, 

to exercise a controlling influence, as determined 

by the Board, after notice and opportunity for 

hearing. 

(e) The term "successor" shall include any com- 

pany which acquires directly or indirectly from a 

bank holding company shares of any bank, when 

and if the relationship between such company 

and the bank holding company is such that the 

transaction effects no substantial change in the 

control of the bank or beneficial ownership of 

such shares of such bank. The Board may, by 

regulation, ~hrther define the term "successor" 

to the extent necessary to prevent evasion of the 

purposes of this chapter. 

(f) "Board" means the Board of Governors of the 
Federal Reserve System. 

(g) For the purposes of this chapter-- 

(1) shares owned or controlled by any subsid- 

iary of a bank holding company" shall be 

deemed to be indirectly owned or controlled by 

such bank holding company-; and 

(2) shares held or controlled directly or indi- 

rectly by trustees for the benefit of (A) a com- 

pany, (B) the shareholders or members of a 

company, or (C) the employees (whether exclu- 
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(k) Engaging in activities that are financial in 

nature 

(1) In general 

Notwithstanding subsection (a), a financial 

holding company may engage in any, activity, 

and may acquire and retain the shares of any 

company engaged in any activity, that the 

Board, in accordance with paragraph (2), deter- 

mines (by regulation or order)-- 

(A) to be financial in nature or incidental to 
such financial activity; or 

(B) is complementary to a financial activity 

and does not pose a substantial risk to the 

safety or soundness of depository institutions 

or the financial system generally. 

(2) Coordination between the Board and the 
Secretary of the Treasury 

(A) Proposals raised before the Board 

(i) Consultation 

The Board shall notify the Secretary of the 

Treasury oi; and consult with the Secretary 

of the Treasury concerning, any request, 

proposal, or application under this subsec- 

tion ibr a determination of whether an activ- 

ity is financial in nature or incidental to a 

financial activity. 

(ii) Treasury vie~v 

The Board shall not determine that any ac- 

tivity is financial in nature or incidental to a 

financial activity under this subsection if the 

Secretary of the Treasury notifies the Board 

in writing, not later than 30 days aider the 

date of receipt of the notice described in 

clause (i) (or such longer period as the Board 

determines to be appropriate under the cir- 

cumstances) that the Secretary of the Trea- 
sury believes that the activity is not financial 

in nature or incidental to a financial activity 

or is not otherwise permissible under this 

section. 

(B) Proposals raised by the Treasury 

(i) Treasury recommendation 

The Secretary of the Treasury may, at any 

time, recommend in writing that the Board 

find an activity to be financial in nature or 

incidental to a financial activity. 

(ii) Time period ibr Board action 

Not later than 30 days after the date of 

receipt of a written recommendation from 

the Secretary of the Treasury under clause 

(i) (or such longer period as the Secretary of 

the Treasury and the Board determine to be 

appropriate under the circumstances), the 

Board shall determine whether to initiate a 

public rulemaking proposing that the recom- 

mended activity be found to be financial in 

nature or incidental to a financial activity 

under this subsection, and shall notify the 

Secretary of the Treasury in writing of the 

determination of the Board and, if the Board 
determines not to seek public comment on 

the proposal, the reasons for that determina- 

tion. 

(3) Factors to be considered 

In determining whether an activity is financial 

in nature or incidental to a financial activity, 

the Board shall take into account-- 

(A) the purposes of this chapter and the 

Gramm-Leach-Bliley Act; 

(B) changes or reasonably expected changes 

in the marketplace in which financial hold- 

ing companies compete; 

(C) changes or reasonably expected changes 

in the technology for delivering financial ser- 

vices; and 

(D) whether such activity is necessary or 

appropriate to allow a financial holding com- 

pany and the affiliates of a financial holding 

company to- 

(i) compete effectively with any company 

seeking to provide financial services in the 

United States; 

(ii) efficiently deliver information and ser- 

vices that are financial in nature through the 

use of technological means, including any 

application necessary to protect the security 

or efficacy, of systems for the transmission of 

data or financial transactions; and 

(iii) oiler customers any available or emerg- 

ing technological means ibr using financial 

services or for the document imaging of data. 

(4) Activities that are financial in nature 

For purposes of this subsection, the following 

activities shall be considered to be financial in 

nature: 

(A) Lending, exchanging, transferring, in- 

vesting for others, or safeguarding money or 

securities. 
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(B) Insuring, guaranteeing, or indemnifying 

against loss, harm, damage, illness, disabili- 

ty, or death, or providing and issuing annui- 

ties, and acting as principal, agent, or broker 

tbr purposes of the foregoing, in any State. 

(C) Providing financial, investment, or eco- 

nomic advisory services, including advising 

an investment company (as defined in see- 

tion 80a-3 of Title 15). 

(D) Issuing or selling instruments represent- 

ing interests in pools of assets permissible 

for a bank to hold directly. 

(E) Underwriting, dealing in, or making a 

market in securities. 

(F) Engaging in any activity that the Board 

has determined, by order or regulation that 

is in effect on November 12, 1999, to be so 
closely related to banking or managing or 

controlling banks as to be a proper incident 

thereto (subject to the same terms and con- 

ditions contained in such order or regulation, 

unless modified by the Board). 

(G) Engaging, in the United States, in any 

activity that- 

(i) a bank holding company may engage in 

outside of the United States; and 

(ii) the Board has determined, under regula- 

tions prescribed or interpretations issued 

pursuant to subsection (c)(13) (as in eft~ct 

on the day before November 12, 1999) to be 

usual in connection with the transaction of 

banking or other financial operations abroad. 

(H) Directly or indirectly acquiring or con- 

trolling, whether as principal, on behalf of 1 

or more entities (including entities, other 

than a depository institution or subsidiary of 

a depository institution, that the bank hold- 

ing company controls), or otherwise, shares, 

assets, or ownership interests (including 

debt or equity securities, partnership inter- 

ests, trust certificates, or other instruments 
representing ownership) of a company or 

other entity, whether or not constituting 

control of such company or entity, engaged 

in any activity not authorized pursuant to 

this section if~ 

(i) the shares, assets, or ownership interests 

are not acquired or held by a depository 

institution or subsidiary of a depository in- 

stitution; 

(ii) such shares, assets, or ownership inter- 

ests are acquired and held by- 

(I) a securities affiliate or an affiliate there- 

of; or 

(II) an affiliate of an insurance company de- 

scribed in subparagraph (I)(ii) that provides 

investment advice to an insurance company 

and is registered pursuant to the Investment 

Advisers Act of 1940 [15 U.S.C.A. § 80b-1 et 
seq.], or an affiliate of such investment ad- 

viser; 

as part of a bona fide underwriting or mer- 

chant or investment banking activity, includ- 

ing investment activities engaged in for the 

purpose of appreciation and ultimate resale 

or disposition of the investment; 

(iii) such shares, assets, or ownership inter- 

ests are held for a period of time to enable 

the sale or disposition thereof on a reason- 

able basis consistent with the financial via- 

bility of the activities described in clause (ii); 

and 

(iv) during the period such shares, assets, or 

ownership interests are held, the bank hold- 

ing company does not routinely manage or 

operate such company or entity except as 

may be necessary or required to obtain a 

reasonable return on investment upon resale 

or disposition. 

(I) Directly or indirectly acquiring or con- 

trolling, whether as principal, on behalf of 1 

or more entities (including entities, other 

than a depository, institution or subsidiary of 

a depository institution, that the bank hold- 

ing company controls) or otherwise, shares, 

assets, or ownership interests (including 

debt or equity securities, partnership inter- 

ests, trust certificates or other instruments 
representing ownership) of a company or 

other entity, whether or not constituting 

control of such company or entity, engaged 

in any activity not authorized pursuant to 

this section if~ 

(i) the shares, assets, or ownership interests 

are not acquired or held by a depository 

institution or a subsidiary of a depository 

institution; 

(ii) such shares, assets, or ownership inter- 

ests are acquired and held by an insurance 

company that is predominantly engaged in 

underwriting life, accident and health, or 
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property and casualty insurance (other than 

credit-related insurance) or providing and 

issuing annuities; 

(iii) such shares, assets, or ownership inter- 

ests represent an investment made in the 

ordinary course of business of such insur- 

ance company in accordance with relevant 

State law governing such investments; and 

(iv) during the period such shares, assets, or 

ownership interests are held, the bank hold- 

ing company does not routinely manage or 

operate such company except as may be nec- 
essary or required to obtain a reasonable 

return on investment. 

(5) Actions required 

(A) In general 

The Board shall, by regulation or order, de- 

fine, consistent with the purposes of this 

chapter, the activities described in subpara- 

graph (B) as financial in nature, and the 

extent to which such activities are financial 

in nature or incidental to a financial activity. 

(B) Activities 

The activities described in this subparagraph 

are as follows: 

(i) Lending, exchanging, transferring, in- 

vesting tbr others, or safeguarding financial 

assets other than money or securities. 

(ii) Providing any device or other instrumen- 

tality for transferring money or other finan- 

cial assets. 

(iii) Arranging, efi~cting, or facilitating fi- 

nancial transactions tbr the account of third 

parties. 

(6) Required notification 

(A) In general 

A financial holding company that acquires 

any company or commences any activity pur- 

suant to this subsection shall provide written 

notice to the Board describing the activity 

commenced or conducted by the company 

acquired not later than 30 calendar days 

-after commencing the activity or consum- 

mating the acquisition, as the ease may be. 

(B) Approval not required tbr certain finan- 

cial activities 

Except as provided in subsection (j) with 

regard to the acquisition of a savings associa- 

tion, a financial holding company may corn- 

mence any activity, or acquire any company, 

pursuant to paragraph (4) or any regulation 

prescribed or order issued under paragraph 

(5), without prior approval of the Board. 

(7) Merchant banking activities 

(A) Joint regulations 

The Board and the Secretary of the Treasury 

may issue such regulations implementing 

paragraph (4)(H), including limitations on 

transactions between depository institutions 

and companies controlled pursuant to such 

paragraph, as the Board and the Secretary 

jointly deem appropriate to assure compli- 

ance with the purposes and prevent evasions 

of this chapter and the Gramm-Leach-Bliley 

Act and to protect depository institutions. 

(B) Sunset of restrictions on merchant bank- 
ing activities of financial subsidiaries 

The restrictions contained in paragraph 

(4)(H) on the ownership and control of 

shares, assets, or ownership interests by or 

on behalf of a subsidiary of a depository 

institution shall not apply to a financial sub- 

sidiary (as defined in section 24a of this title) 

of a bank, if the Board and the Secretary of 

the Treasury jointly authorize financial sub- 

sidiaries of banks to engage in merchant 

banking activities pursuant to section 122 of 

the Gramm-Leach-Bliley Act. 

(1) Conditions for engaging in expanded finan- 

cial activities 

(1) In general 

Notwithstanding subsection (k), (n), or (o), a 

bank holding company may not engage in any 

activity, or directly or indirectly acquire or 

retain shares of any company engaged in any 

activity, under subsection (k), (n), or (o), other 

than activities permissible for any bank hold- 

ing company under subsection (e)(8), unless- 

(A) all of the depository institution subsid- 

iaries of the bank holding company are well 

capitalized; 

(B) all of the depository institution subsid- 

iaries of the bank holding company are ~vell 

managed; and 

(C) the bank holding company has filed with 

the Board~ 

(i) a declaration that the company elects to 

be a financial holding company to engage in 
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activities or acquire and retain shares of a 

company that were not permissible for a 

bank holding company to engage in or ac- 

quire before the enactment of the Gramm- 

Leach-Bliley Act; and 

(ii) a certification that the company meets 

the requirements of subparagraphs (A) and 

(B). 

(2) CRA requirement 

Notwithstanding subsection (k) or (n) of this 

section, section 24a of this title, or section 
1831w(a) of this title, the appropriate Federal 

banking agency shall prohibit a financial hold- 

ing company or any insured depository institu- 

tion from-- 

(A) commencing any new activity under sub- 

section (k) or (n) of this section, section 24a 

of this title, or section 1831w(a) of this title; 
or 

(B) directly or indirectly acquiring control of 

a company engaged in any activity under 

subsection (k) or (n) of this section, section 

24a of this title, or section 1831w(a) of this 
title (other than an investment made pursu- 

ant to subparagraph (H) or (I) of subsection 

(k)(4), or section 122 of the Gramm-Leach- 
Bliley Act, or under section 1831w(a) of this 

title by reason of such section 122, by an 

affiliate already engaged in activities under 

any such provision); 

if any insured depository institution subsidiary 

of such financial holding company, or the in- 

sured depository institution or any of its in- 

sured depository institution affiliates, has re- 

ceived in its most recent examination under 

the Community Reinvestment Act of 1977, a 

rating of less than "satisfactory record of meet- 

ing community credit needs". 

(3) Foreign banks 

For purposes of paragraph (1), the Board shall 

apply comparable capital and management 

standards to a foreign bank that operates a 

branch or agency or owns or controls a com- 

mercial lending company in the United States, 

giving due regard to the principle of national 

treatment and equality of competitive opportu- 

nity. 

(m) Provisions applicable to financial holding 

companies that fail to meet certain require- 

ments 

(1) In general 

If the Board finds that-- 

(A) a financial holding company is engaged, 

directly or indirectly, in any activity under 

subsection (k), (n), or (o), other than activi- 
ties that are permissible tbr a bank holding 

company under subsection (c)(8); and 

(B) such financial holding company is not in 

compliance with the requirements of subsec- 

tion (l)(1); 

the Board shall give notice to the financial 

holding company to that efibct, describing the 

conditions giving rise to the notice. 

(2) Agreement to correct conditions required 

Not later than 45 days after the date of receipt 

by a financial holding company of a notice 

given under paragraph (1) (or such additional 

period as the Board may permit), the financial 

holding company shall execute an agreement 

with the Board to comply with the require- 

ments applicable to a financial holding compa- 

ny under subsection (l)(1). 

(3) Board may impose limitations 

Until the conditions described in a notice to a 

financial holding company under paragraph (1) 

are corrected, the Board may impose such limi- 

tations on the conduct or activities of that 

financial holding company or any affiliate of 

that company as the Board determines to be 

appropriate under the circumstances and con- 

sistent with the purposes of this chapter. 

(4) Failure to correct 

If the conditions described in a notice to a 

financial holding company under paragraph (1) 

are not corrected within 180 days after the 

date of receipt by the financial holding compa- 

ny of a notice under paragraph (1), the Board 

may require such financial holding company, 

under such terms and conditions as may be 

imposed by the Board and subject to such 

extension of time as may be granted in the 

discretion of the Board, either- 

(A) to divest control of any subsidiary depos- 

itory institution; or 

(B) at the election of the financial holding 

company instead to cease to engage in any 

activity conducted by such financial holding 

company or its subsidiaries (other than a 

depository institution or a subsidiary of a 

depository institution) that is not an activity 



From: 

Sent: 

To: 

Subject: 

Rusko, Kerstin <Kerstin.Rusko@hengeler.com> 

Thursday, June 30, 2011 2:19 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

AW: DAJV Fra~kfurt 

Yes, that would be perfect 

There is a general reception at the 1st Floor at the end of the escalator If you ask for Hengeler Mueller they will guide you to the elevators and call one for you. This is a little bit tricky 
because you camaot choose the floor you want to go to if you are inside of the elevator but you have to say it first. 

I hope you enjoy your stay in Frankfiart. 

Kerstin 

..... Urspr~mgliche Nachricht ..... 

Von: Broome, Lissa L [mailto:lbroome@email uric edu] 
Gesendet: Domaerstag, 30. Juni 2011 06:55 
An: Rusko, Kerstin 
Betl-efl~ RE: DAJV Fran!diJrt 

Thalzks, Kerstin. So, I ~vill come to your offices at Bockenheimer LandstraBe 24 this evening by 17:45 

My mobile phone, should you need it, is 919-656-4253. 

!,issa 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, (;enter for Banking and Finance UNC School of Law CB113380, Van Hecke-\Vettach Hall Chapel Hill, NC 27599-3380 
919962.7066 
http : //www law. unc. edu/centers/bank ing 

..... Original Message ..... 
From: Rusko, Kerstin [mailto:Kerstin.Rusko(~hen~eler.com] 
Sent: Tuesday, June 28, 2011 5:43 AM 
To: Broome, Lissa L 
Cc: Rosengarten, Joachim 
Subject: AW: DAJV Frankfurt 

Dear Professor Broome, 

Hotel Liebig is approximately 700 yards a~vay from our offices (roughly an 8 minutes walk). The restaurant where Mr. Rosengarten will take you for dinner (Restaurant Knoblauch, 
StattfenstraBe 39) is even a little bit closer to your hotel. I attach two screen shots of google maps for your convenience. 

In case you need further assistance, please do not hesitate to contact us. 

Best regards, 

Kerstin Rusko 
Sekretariat / Secretary to 
Dr. Joachim Rosengarten 
- Partner - 
Hengeler Mueller 
Partnerschaft yon Rechtsanw~ilten 

Bockenheimer Landstral3e 24 
D-60323 Fr anlc[ktr t 
Tel: +49 69 17095 335 
Fax: +49 69 72 57 73 
E-Mail: kerstin.rusko@hengeler.com 

..... L-r sprfingliche Nachricht ..... 

Von: Broome, Lissa L [mailto:lbroome~email.unc.edu] 
Gesendet: Montag, 27. Jur~i 2011 21:04 
An: Rosengarten, Joachim 
Cc: j.zekoll@ur um-frank[Ert.d e’ 
BetreIt’: Re: DAP,~ Franldi~rt 

That sounds wonderIi~l. YVhere ~vill the talk be held? How- far is that from our hotl, Hotel Leibig? I will be ~vith my husband, daughter, and mother-in-la~v. 
Thank you for your malay kindnesses. 
Lissa 

..... Original Message ..... 
From: Rosengarten, Joachim <Joachim Rosengarten@hengeler corn> 
To: Broome, Lissa L 
Cc: Joach~n Zekoll <j zekoll@ur.uni-Iicankl~t de> 
Sent: \Ion Jun 27 08:32:32 2011 
Sulziect: DAJV Frankl\~rt 



Dear Professor Broome, 

we as DAJV Frankli~rt look forward to having you here for your talk on boardroom diversity on June 30. We would estimate t2aat the talk will go tlcom 18:00 to 19:30. l£your schedule permits 
we would be happy to take you out for a quick diuner afterwards 

best regrads, 

Joachim Rosengarten 

Dr Joachim Rosengarten 
Rechtsanwa[t, LL.M (Berkeley) 
- Partner - 
Hengeler Mueller 
Partnerschaft yon R echtsanw~ilten 

Bockenheimer LandstraBe 24 
60323 Frankfart a.M. 
Tel. ~ 49 69 17095-335 
Fax ~ 49 69 725773 
email: j oachimrosengar ten@hengeler corn 

Vertrauliche E-Mail yon / Confidential e-mai[ from Hengeler MueIler, Partnerschaft wm Rechtsanwaelten, Sitz Berlin, AG Berlin-Charlottenburg PR 291, Liste tier Partner: ~vw hengeler.de / 
List of partn ers: wva,< hengeler.com 

Vertrauliche E-Mail yon / Confidential e-mail from tlengeler Mueller, Partnerschaft yon Rechtsanwaelten, Sitz Berlin, AG Berlin-(;harlottenburg PR 291, Liste der Partner: www.hengeler de / 
List of partners: www.hengeIer.com 

Vertrauliche E-Mail yon / Confidential e-mai[ from Hengeler MueIler, Partnerschaft wm Rechtsanwaelten, Sitz Berlin, AG Berlin-Charlottenburg PR 291, Liste tier Partner: ~vw hengeler.de / 
List of partn ers: wva,< hengeler.com 



From: 

Sent: 

To: 

Subject: 

Ffiedewald, Dr. Rolf <ffiedewald@il£uni-ffanldhrt.de> 
Thursday, June 30, 2011 2:48 AM 

Broome, t,is~ I <lbroome@email unc edu> 
Kobbell, Shen Dee <kobbelt@ill:uni- tbankfurt.de>; Hagenbriug, Christina <hageubring@il£uni-tiankfurt.de> 

Re: DAJV / lecture in Fra~Id’urt 

Dear Professor Bromine, 

thank you for contacting me. Actually, 
to arrange for a meeting. 

Sorry about an?- inconvenience. 

Best regards, 

Roll Friedewald 

and will not be able to attend our meeting. Mrs. Kobbelt could Sho~v you around if you like. Please contact her directly 

Von meinem iPhone gesendet 

Am 30.062011 um 07:06 schrieb "Broome, Lissa L" <lbroome@email.unc.edu<mailto:lbroome~email unc edu>>: 

Dr. Friedenwald, 

I *wmted to confirm that a short meeting on Friday is still convenient for you ]f so, I will plan to arrive at your office at 10:00 Thank you again. 

Lissa 

Lissa L Broome 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance 
UNC School of Law 
CB#3380, Van Hecke-Wettach Hall 
Chapel Hill, NC 27599-3380 
919962.7066 
http://www law.unc.edu/cent ers/bank in g 

<image001.jpg> 

From: Friedewald, Dr. Rolf [mailto:friedewald(&ilf.uni-frankfurt.de] 
Sent: Wednesday, May 25,2011 3:46 .¢xM 
To: Broome, Lissa L 
Cc: Kobbelt, Shen Dee; Hagenbring, Christina 
Subject: AW: DAJV / lecture in Frank[art 

Dear Professor Brorrm~e, 

it would be an honor for us to show you o~ campus. I have reserved the morning for your visit. Drop by any time you like. We will take a look at ottr facilities and talk about possibilities on 
how- we can invite you for a guest lecture at a later date. 

For your irfformation, I have amxexed a description on how- to find us in the House of Finance. My office is on 1 st floor in room 1.22. Have a safe j ourney to Franklart am Main t 

Best regards, 

Rolf Friedexvald 

Dr. Rolf Friedewald, MBA 

Managing Director 

Institute for Law and Finance 

im House of Finance 

d er Go ethe -Un lversit~ t Franktar-t am Ma in 

Campus Westend - Glqlimeburgplatz 1 

60323 FrankIiart 

Germany 

Tel. : + 49 (0) 69 - 798 336 26 

Fax: + 49 (0) 69 - 798 339 21 

Mail: <mailto:friedewald@il£uni-frankfurt.de> friedewald@ilEuni-ticanldi~rt de<mailto:friedewald~)iltltmi-frankfmt de> 



..... Urspr0ngliche Nachricht ..... 

Von: Broome, Lissa L [!nailto:lbroome~email uric edu] 
Gesendet: Dienstag, 24 Mai 2011 19:18 
An: Friedewald, Dr. Roll 
Betreff: RE: DAJV / lecture in Frankfurt 

Dear Dr Friedewald 

We will be staying in Frank[’urt on Friday, July 1. If you have a half an hour of time on Fri&U morning, perhaps I could meet you and take a brief tour of your facilities 

Thanks, 

Lissa Broome 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, Center :for Banking and Finance 
UNC School of Law 
CB#3380, Van Hecke-Wettach Hall 
Chapel Hill, NC 27599-3380 
919.9627066 
<http ://www law. unc. eduicenters/banking >http ://www.law. unc. eduicenters/bankin< 

<image001 jpg> 

From: Friedewald, Dr. Roll [mailto:friedewald,@,ilf.uni-fran!ct’urt.de] 
Sent: Monday, May 23, 2011 5:50 AM 
To: Broome, Lissa L 
Cc: ’DAJ\~ 
Subject: AW: DAJV / lecture in Frankt’urt 

Dear Professor Bronx’he, 

as I am inforraed the respective dates were not interchangeable, so that I ara sorry that we cannot host a guest lecture with you at the ILF at this point in time. 

Yesterday, I spoke to Mrs. Flimm at an event in Cologne and she asked me to contact you as she will be out of office for the next few days. You are alxvays veu welcome to visit our facilities 
on Campus Westend during your short stay in Frankfurt am Main. I xvould show you our lecture rooms, offices and library if you like. 

Maybe we can find another opportunity and time slot to organize a guest lecture for and with you in the near future. 

Best regards and safe travel, 

Rolf Friedewald 

Dr. Rolf Friedewald, MBA 

Managing Director 

Institute for Law and Finance 

im House of Finance 

d er Go ethe -Un lversit~ t Frankl"ur t am Ma in 

Campus Westend - Glqi:meburgplatz 1 

60323 FrankIiart 

Germany 

Tel. : + 49 (0) 69 - 798 336 26 

Fax: + 49 (0) 69 - 798 339 21 

Mail: <mailto:friedewald@il£uni-frankfurt.de> friedewald@ilEuni-ticanldi~rt de<mailto:friedewald~)iltltmi-frankI~alt de> 

..... Urspr0ngliche Nachricht ..... 

Von: Broome, Lissa L [!nailto:lbroomeO~email uric edu] 
(Jesendet: M~ttwoch, 20. April 2011 03:24 
An: Friedewald, Dr. Roll’; ’DAJV’ 
Betreff: RE: DAJV / lecture in Frankfurt 

Dr. griedewald I believe Susanne had scheduled a speaking engagement with the DAJV on June 30 so I *vill leave it to her to see if it is possible to move dates. 

Thank you :for your interest. 

Lissa 

Lissa L. Broome 
Wachovia Professor of Banking Law 



Director, Center for Banking and Finance 
UNC School of Law 
CB#3380, Van Hecke-Wettach Hall 
Chapel }{ill, NC 27599-3380 
919.9627066 
<http ://~vw law. unc. eduicenters/banldng >http ://www.law. unc. eduicenters/bankin~ 

<image001 jpg> 

From: Friedewald, Dr. Roll [maiffo:friedewald,@,,ilf.uni-ffanldurt.de] 
Sent: Monday, @ril 18, 2011 8:08 
To: ’DAJV’; Broome, Lissa L 
Subject: AW: DAJV / lecture in Frankfurt 

Dear Professor Brorrm~e, 
dear Mrs. Flirrm~, 

hopefully, you are doing fine. We have been checking the availability- of lecture rooms in the House of Finance over and over again in the lasr few days. As we still are in the Sttmmer 
semester, it has been ahnost impossible to find free space. 

We have a lecture room that seats up to 40 guests on the evening of June 30, 2011. As this is actually one day before your planned visit at the Institute for Laxv and Finance (ILF), I wanted 
to get in touch with you and ask you if there is any possibilib" to combine or change schedules for that day. 

Best regards, 

Rolf Friedexvald 

Dr. Rolf Friedewald, ElBA 
Managing Director 
Institute for La~v and Finance 
im House of Finance 
der Goethe-Universit~t Fral~furt am Main 
Campus Westend - Gl~neburgplatz 1 
60323 Franldurt 
Germany 
Tel. : + 49 (0) 69 - 798 336 26 
Fax: + 49 (0) 69 - 798 339 21 
Mail: flcied ewald @i1£ uni-frankfur t. de<mailt o :friede~vald@ilf~ uni-fr al~fur t de> 
Internet: <http ://ww~ i~f-frankfurt, de/> ~v.i~f-frankfurt. de<http ://w~v.i~f-frank furt de> 

..... Urspr0~ngliche Nachricht ..... 

Von: DAJV [mailto:mail@daiv de] 
Gesendet: Freitag, 15 April 2011 12:47 
An: Broome, Lissa L 
Cc: Friedewald, Dr. Rolf 
Betreff: Re: DAJV / lecture in Frankfurt 

Dear Lissa: 

thank you vep)~ much for your quick response! I am glad that the suggested itinap)~ meets your ~nterest Now, we will move on organimng your talks lk~r the DAJV in Frankfurt and Berlin. 

Regarding the lecture on the topic of the "Dodd Frank Act" I would like to J2~rward your e-mail to my copartner, Dr. Roll Friedewald I copy him into our con-espondence I talked to him 
today and he will contact you in order to discuss the details of this lecture Just in case, you find his contact data below. 

I wish you a nice we&end! 

Best regards, 

Susanne 

Dr. Rolf Friedewald, MBA 

Managing Director 

Institute for Law and Finance 

im House of Finance 

der Goethe-Universitiit Fratficfurt am Main 

Campus Westend - Grttneburgplatz 1 

60323 Frankfurt 



Germany 

Tel.: ~ 49 (0) 69 - 798 336 26 

Fax: + 49 (0) 69 - 798 339 21 
..... Original Message ..... 
From: Broome, Lissa L<mailto:lbroome(~r!email.unc.edu> 
To: ’DA;%"<mailto :mail@daiv. de> 
Sent: Friday, April 15, 2011 2:39 AM 
Subject: RE: DAJV / lecture in Fr ar, ld’mt 

Hi Susanne Thanks for these wonderful invitations. I would be happy to speak in Frankfurt the evening of Jane 30 on board diversity. The format you suggested with the Gerruan 
perspective and a ruoderator sounds perfect. If there is interest in a lecture on Dodd-Frank at the Institute of Law and Finance on July 1, that would be wonderful too. As you suggest, we 
can proceed from there to Berlin to sightsee and arrive in time for my July 4 lecture there. 

All the best, 

Lissa 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance 
UNC School of Law 

CB#3380, Van Heckc-Wettach Hall 
Chapel Hill, NC 27599-3380 
919.962.7066 
<htt~:/~w.law.nnc.edu/centers/bankin~>htt~://www.law.nnc.edu/centers/bankin~ 
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From: DAJV [mailto:mail@daiv.de] 
Sent: Wednesdalg, April 13, 2011 10:07 AzM 
To: Broome, Lissa L 
Subject: DAJV / lecture in Frank£urt 

Dear Lissa, 

I wonder ~vhether you would accept a speaking engagement in Frankfurt on Thursday, June 30, 2011 in the evening on the topic of "Corporate Board Diversity"? This subject is intensively 
discussed at the moment 

Your host in Franldbrt would be our board member Dr. Joachim Rosengarten He is an expelt on M&A, Corporate Law, Corporate Governance). 

Would it meet your interest if we would try to find a suitable co-speaker reflecting on the German perspective? 

We would like the event take place at the FAZ (Franktbrter Allgemeine Zeitnng, a ~velllcaown and highly recognized German newspaper) Other option: one of the big Banks in Franktbrt . 

Also we could ask Katja Gelinsky, a la~Ter, journalist no~v in Berlin and before in Washington, member of our association and a ve~z nice person, whether she would like to moderate the 
discussion. We scheduled a presentation on a similiar topic in Berlin last year and Katja Gelinsky ~Vl-Ote a fine article to the benefits of everyone afterwards. 

I have been informed, that you ~vill deliver a presentation in Berlin on July 4 (!!). So you and your family might enjoy a nice weekend in Franldhrt or Berlin aRer or before these t~vo DAJV 
presentations.. 

Also, there is another option aside of the DAJV lecture. The Institute of Law and Finance would be delighted, if you could give a lecture on the Dodd-Frank-Act on July 1,2011 

I will no~ go any further at this poim to allow you to react on ~his invitation. We can discuss further details if your are interested in accepting this speaking engagement. 

With kind regards, 
Susanne 

..... Original Message ..... 
From: Broome, Lissa L<mailto:lbroome(~r!email.unc.edu> 
To: ’DAoW’<mailto :mail(~daiv. de> 
Sent: Friday, March 11,2011 4:21 AM 
Subject: R[~: DAoW / lectures 

Hi Susanne 

We would definitely like to do Berlin and Frankfart. If a lecture at Cologne can be arranged to precede or follow the one in Frankfurt, ! would be happy to speak there as well 

As I may have mentioned, my teaching commkment ~n Augsburg is Wednesday afternoons from 2-4 and Thursday mornings from 8-11 So we could leave Augsburg on a Thursday 
afternoon to travel, but would need to return to Augsburg by Tuesday evening or Wednesday morning. June 23rd would be the first day I could leave Augsburg and we would probably 
want to :fly home from Munich July 10. 

’]?his sounds like a wonderful opportunity to meet colleagues and share interests. Thank you so much ~2~r helping to arrange it 

Take care, 

Lissa 

From: DAJV [mailto:mail(~daiv.de] 
Sent: Wednesday, March 09, 2011 8:10 AM 

To: Broome, Lissa L 
Subject: DAJV / lectures 



Dear Lissa: 

received a wave of excited feedbacks from our Chapters in Berlin, Frankfurt and Cologne! 

Our board-membersin Berlin would be delighted ifyou would kindly accept a speaking engagunrenton dire topic of"Financialrefi~rm legislation in the US (The Dodd-FrankAct)in early July 
2011. 

Frat~kfurt is looking forxvard to schedule a lecture on the topic of "Corporate Board Diversib’" and our board member Professor Kirk W. Junker, an American, would be delighted to welcome 
you to Cologne. 

With regard to your tinre frame and your teaching con~’nitment in Augsburg I am not sure whether or not all lectures are feasible. 
Please let me know when you are able to determine your availability to accept speaking engagnrunts and whether you have preferences. Also, if you need further detailed information 
regarding the different Chapters, I will be delighted to offer assistance. 

With kind regards, 
Susanne 

..... Original iVlessage ..... 

From: Broome, Lissa L<mailto:lbroome@email.unc.edu> 
To: ’DAJV’<mailto:mail@dajv.de> 
Sent: Wednesday, Februa~’ 23, 2011 4:38 P2vi 
Subject: RE: DAJV / lectures 

Susanne 

I’ve added a little bit more information to the CV and to the possible lecture topics The attachment reflects these revisions. Will I hear back from you about an?’ lectures that result or from 
the Chapters directly? 

Thanks Ibr the info about sunm~er skiing. It is very helpful and I will respond to Stefan. Thanks for putting me in touch ~vith him and for inquiring about this on our behal£ 

Lissa 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance 
UN(? School of Law 

CB#3380, Van Hecke-Wettach Hall 
Chapel Hill, NC 27599-3380 
919.9627066 
<http ://~vw law. nnc. eduicenters/bankin~ >http ://www.law. nnc. eduicenters/bankin~ 

<image001 jpg> 

From: DAJV [mailto:mail(fr!daiv.de] 
Sent: Tuesday, February 22, 2011 8:11 AM 
To: Brnnme, Lissa L 
Subject: DAJV /lectures 

[Dear Lissa, 

thank you very much for your kind note and we are delighted that you *w)uld like to present additional speeches. 

Enclosed you find a draft :[’or your speaker information sheet. [ copied some information from your CV which I found on your law school’s website. 
Please feel free to make corrections I would like to mail the final briefing sheet to our board members asking them whether the?’ would like to invite you to their Chapter. [ thought t~’rankfurt 
or Cologne might be interesting Chapters regarding your expertise on Banking Law and Corporate Board Diversity. Our copartner in Frankfurt is e.g. the "Institute of Law and Finance" at 
the University in Frankfurt and maybe this contact might be interesting for you? 

The customary length of a speech is approximately 45 to 60 minutes, followed by questions from the audience and a discussion. [Due to budget limitations - the association is a non-profit 
organization - our reimbursement rules are strict and financial means limited. Still, we gladly offer a modest honorarium for each talk of 150 Euro and pay for the accomodation the night afler 
the lecture. We also reimburse travel costs (only) within Germany on the basis of a train ticket or flight-ticket, if cheaper. Of course our boardraembers - if feasable and convenient for 
everyone - would be delighed to invite you and your family to dinner in order to continue the discussion in a more informal xvay. I hope these aspects are fine for you. 

I am no snoxv skier. But I will try to get some information regarding surrmrer skiing in the Alpen! 

I would reconrmend the German AlpenI look forxvard to hearing front you again. Should you have any questions or if I can be of fulther assistance, please do not hesitate to contact me 
again. 

With kind regards, 

Susatme Flinmx 

Deutsch-Amerikanische Juristen-Vereinignng e.V. 
Posffach 20 04 42, P.O. Box 20 04 42 
53134 Bonn, Gem~any 
Tel./phone +49(0)228-361376, Fax-49(0)228-357972, E-mail: <mailto:mail,@,daiv.de> mail@dajv.de<mailto:mail(d},,daiv.de>, 
Intemet: w~vw. dajv. de<htm : /iwww. daiv. de/> 
..... Original Message ..... 

From: Broome, Lissa L<mailto:lbroonre@eraail.unc. edu> 
To: ’DA)AZ’<nrailto:mail(g~daiv.de> 
Sent: Monday, February 21,2011 11:39 PM 
Subject: RE: DA)AZ / lectures 

Dear Susanne I would be honored to present a lecture to your group. I could talk about financial reform legislation in the US (the Dodd-Frank Act) or an interview stud?- I am participating 
in of corporate board members ~vhere ~ve are asking them whether gender, racial, and etlmic diversity on the board affects board processes and corporate performance 



My husband, daughter, and I willbe in Germany June 18 July 10 I don’t know yet what days each week I will be teaching in Augsburg. 

Are you a snow- skier by an?- chance? My teenage daughter and I were interested in stammer skiing opportunities near Augsburg and whether you might recommend an?, locations. Alsc 
whether sunmaer skiing is ;vorthwhile or whether ;ve should wait ibr ;vinter and real snow rather than glaciers We’d appreciate any advice you might have 

Thank you for your very, kind invitation. 

LIssa 

Lissa L Broome 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance 
UNC School of La~v 

CB#3380, Van Hecke-Wettach Hall 
Chapel Hill, N(? 27599-3380 
919962.7066 
<http ://www.law unc.edu/centers/bankin~->http ://www.law unc. edu/centers/banking 

<(null)> 

From: DAJV [mailto:mail(~daiv.de] 
Sent: Friday, FebruaW 18, 2011 9:20 AM 
To: Broome, Lissa L 
Sutzject: DAJV / lectures 

[)ear Professor Broome, 

my name is Susanne Flimm and I am writing to you in my capacity as the Managing Director of the Deutsch-Yanerikanische Juristen-Vereinigung e V. (DAJV / German American Law?~er s 
Association) in Bonn, Germany. 

I received your contact data from our board member Professor M{)llers. He kindly informed us that you accepted a teaching engagement in the University’s Summer Program 2011 I was 
wondering whether you might be interested to present one or two additional lectures during your stay in Germany. We would be honoured and pleasured to welcome you as our 
guestpeaker 

Our organization is a non-profit organization of German and American students, attorneys, university professors and ol!ficials of various government departments A great number of the 
association’s members hold Degrees l}om Universities in the United States and our membership currently stands by 3,000. As part of our program to promote legal education and social 
contacts across the Atlantic, the association organizes speeches basically in every major German Ci~ as the r)AJV has a wide geographical coverage. 

The customap)~ length of a speech is approximately 45 to 60 minutes, loll owed by questions from the audience and a discussion. I would be happy to give you detailed information regarding 
the modest reimbursement of costs 
I look forward to hear from you. 

With kind regards, 

Susatme Flinmx 

Deutsch-Amerikanische Juristen-Vcreinigtmg e.V. 
Posffach 20 04 42, P.O. Box 20 04 42 
53134 Boim, Gem~any 
Tel./phone +49(0)228-361376, Fax-49(0)228-357972, E-mail: <mailto:mail,@,daiv.de> mail@dajv.de<mailto:mail(d},,daiv.de> 
Internet: <http :i/xvwxv. da iv. de> wxw¢.d~iv, de<http ://www. daiv. de> 



From: 

Sent: 

To: 

Subject: 

Rosengarten, Joachim <Joachim.Rosengarten@hengeler.com> 

Friday, July 1,2011 2:53 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

DAJV Frankfi~rt 

Dear Prof Broome, 
thank you again for your excellent talk about board diversity. As you saw from the number of participants and the discussion afterwards, your talk wa s very ~vell received! And thal~ you 
for the paper ~veight which definitely is of use in my office! 
ENoy the rest of your stay with your ve~’ nice family’. 

best regards, 
J. Rosengarten 

Dr. Joachim Rosengarten 
Rechtsanwalt, LL.M. (Berkeley) 
- Partner - 
Hengeler Mueller 
Partnerschaft yon Rechtsanw~lten 

Bockenheimer LandstraBe 24 
60323 Fral~lhrt a.M 
Tel. + 49 69 17095-335 
Fax+ 49 69 725773 
email: j oachim.rosengarten@hengeler, c om 

Vertrauliche E-Mail yon / Confidential e-mail from tlengeler Mueller, Partnerschaft yon Rechtsanwaelten, Sitz Berlin, AG Berlin-(;harlottenburg PR 291, Liste der Partner: www.hengeler de / 
List of partners: www.hengeIer.com 



Sent: 

To: 

Subject: 

Mardini, Tarek (P+P) <tarek.mardini@pplaw.com> 

Sunday, July 3, 2011 3:43 PM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

AW: RE: DAJV July 4 Event 

Dear l.issa, 

I believe is best: i:o meet directly at the actual conference 

Best regards, 

Ts~ek 

Von: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Gesendet: Sunday, July 03, 20:[1 09::[0 PM 
An: Mardini, Tarek (BER) 
IBetreff: RE: DAJV July ~ Event 

Dear Tarek -Thanks for confirming the time (7:00/:].9:00) and the k?catk?n. 5houkJ I meet you ~n the k~bby or on a parth::ular floor? [ wH] try to be t:here at: 6:45 a~so. 

Lbsa 
L~ssa L groome 

Wachov~a Professor of ganMng Law 

Director Center for BanMng ~nd Finance 

U NC Schoo~ of Law 

{::g#3380, Van Hecke-Wettach 

Chapel Hill, NC 27599-3380 

91%96Z7065 

http:!iwwwJaw.unc.edu!centers!banMng 

http://www lm~’ unc edu/h~ages/news/media/bankingfina~nc~, 

web 542 JP9 

From: Mardini, Tarek (P+P) [mailto:tarek.mardini@pplaw.com] 
Sent: Sunday, July 03, 20:[[ 3:00 PM 
To: Broome, Lissa L 
Subject: AW: DAJV July 4 Event 

Dear lisa, 

Thank you f(~r your email. 

We are very much looking forward to the event. 

You are right about the address. The location is in Mitre and by cab it should not take you longer than :1.0-15 minutes from your hotel. If you add 5 rains (as there 

might be some rush hour traffic), then you shouid be on the sate side. 

The event starts at 7 pm = 19:00 (not 6pr!!). I will try to be there some I0-15 minutes before (so I plan to arrive at 6:45 

We have more than gO persons who signed up for this event~ Some are lawyers, so they might cancel there attendance in the last minute, but I would be expecting 

a crowd of at least 50-60 persons (many are either bankers, regulators, personal from the federal treasury department, some professors and the majority lawyers, 

but aiso some students). So hopefully, this should be an interes~:ing group t.:_~ talk to. 

After the actual event, the banking association will host a tittle informal t:inger food and wine rcepedon st the location. 

~.ooking very much forward to meeting you in person! 

Best regards~ 

Tarek 

Yen: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Gese~det: Sunday, July 03, 20:[:[ 05:44- PM 

An: IVlardiN, Tarek (BER) 
Betreff: D~V July 4 Event 

Dear Tarek, 

Thank you so much for hosting the DAJV event on Monday, July 4. I wanted to let you know that I am in town (with my family -- husband, motherdn-law, and 

year-old daughter). We look forward to seeing you tomorrow evening. I wanted to confirm the time and location of the talk. I have the location as Bundesverband 

deutscher Banken e.V., Burgstrasse 28. I’m not sure about the time, but had in my mind 6:00 (28:00). Please let me know for sure the time. We will be coming by 

taxi from the NH Berlin Mitre, so I would appreciate your estimate for how long to allow for the cab ride. 

l look forward to meeting you soon. If you need my mobile phone, that number is 9~9-656-4253. 

Thanks so much for inviting me to Berlin to speak with your group. 

Lissa 

Lissa L Broome 

Wachovia Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 



CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

http:!iwww.law.unc~edu!centers!banking 

:: ~*~] :: Description: 

http://www.law.unc.edu/images/news/media/bankingfinance 

web 542 jpg 

P+P P@llath + Partners 
Partnerschaftsgesellschaft; Sitz Berlin 

Amtsgericht Berlin-Charlottenburg PR 64 

Partner sind nur die im Partnerschaftsregister eingetragenen Rechtsanw@lte und Steuerberater. Eine Liste mit den Namen der Partner k@nnen Sie in jedem B@ro von P+P 
sowie unter http://w~,wv.pNaw.com einsehen. Vertrautichkeitshinweis: Diese Nachricht ist streng vertraulich und kann dem Berufsgeheimnis unteffallen. Sie richtet sich 

a usschlie¢’lich an den vorgesehenen Empf@ nger. Alle anderen Empf@ nger sind nicht berechtigt, die Nachricht zu ver@ffentlichen, weiterzugeben, zu kopieren oder sonst zu 

nutzen. Wit bitten diese Empf@nger, uns @bet den versehentlichen Erhalt dieser Nachricht zu informieren und die Nachricht zu I’~schen. 

Partners are exclusively those attorneys and tax consultants who are registered with the partnership register. You can inspect a list of partners’ names at any P+P office or at 
http://w~v.pplaw.com. Confidentiality Warning: This e-mail message contains strictly confidential information and may be protected by law from disclosure. It is addressed 
only to the intended recipient. All other recipients are prohibited from disclosing, distributing, copying, or othewvise using this e-mail message. We ask those recipients to 
inform us about the unintended receipt of this e-mail message and delete the e-mail message. 

P+P PCIIlath + Partners 
Partnerschaftsgesellschaft; Sitz Berlin 
Amtsgericht Berlin-Charlottenburg PR 64 

Partner sind nur die im Partnerschaftsregister eingetragenen RechtsanwDIte und Steuerberater. Eine Liste mit den Namen der Partner k[~nnen Sie in jedem B[~ro von P+P 
sowie unter ._h__t_t_p__;t_/~__~2___=p__p_J__a_A&_o_~ einsehen. Vertraulichkeitshinweis: Diese Nachricht ist streng vertraulich und kann dem Berufsgeheimnis unteffallen. Sie richtet sich 
ausschlieDlich an den vorgesehenen Empf[~nger. Alle anderen Empf[~nger sind nicht berechtigt, die Nachricht zu verDffentlichen, weiterzugeben, zu kopieren oder sonst zu 
nutzen. Wir bitten diese Empf[3nger, uns [3ber den versehentlichen Erhalt dieser Nachricht zu informieren und die Nachricht zu 1[3schen. 

Partners are exclusively those attorneys m~d tax consultants who are registered with the paxtnership register. You can inspect a lisl of partners’ names at a~y P~P office 

or at http:i,’www.pplaw.com. ConJ~dentiality lYarning: This e-mail message contaJus strictly confidentiaJ intbrmation and may be protected by law from disclosure. It 

is addressed only to the intended recipient. All other recipients are prohibited from di~losing, distributing, copyiug, or otherwi~ using dais e-mail message. We ask 

those recipieuts to infom~ us about the uniutended receipt of this e-mail message aud delete the e-mail message. 



Fl’om: 

Sent: 

To: 

Subject: 

Andreas.von.Oppen@bdb.de 

Tuesday, July 5, 2011 6:05 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

thorsten.hoeche@bdb.de; andrea.edeling@bdb.de 

Event on Dodd Frank Act on 4 July 2011 [virengepmeft BDB] 

Dear Ms. Broome, 

Thank you very much again J2~r yesterday’s inspiring lecture 

We would like to publish a short notice on yesterday’s event on our webside 
and in the rgular bulletin for our members We would like to attach to the 
note a copy of your article on the Dodd Frank Act which you mentioned 
yesterday (Broome, The Dodd-Frank Act, 15 ND. Banking Inst (2011 ), Page 
69 ), and of the leaflet regarding the LL.M Program of the Universi~" of 
North Carolina. We would appreciate your approval of the publication. 

Yours sincerely, 

Thorsten H6che    Andreas v Oppen 

RA Dr Andreas yon Oppen 
Abteilungsdirektor / Division Manager 
Bundesverband Deutscher Banken / Association of German Banks 
OeschN’tsbereich Recht / Legal Affairs 
B urgstraBe 28 
D-10178 Berlin 

Tel.: q 49 (0) 30 1663 3125 
Fax: +49 (0) 30 1663 3199 
Email: andreas.von.oppen@bdb.de 
Web: www.bdb.de 



Fl’om: 

Sent: 

To: 

Subject: 

Broome, Lissa L <lbroome@email.unc.edu~ 

Tuesday, July 5, 2011 8:57 AM 

’Andreas.von.Oppen@bdb.de’ 

thorsten.hoeche~i@bdb.de, ’andrea.edeling@bdb.de’; Broome, Lissa L <lbroome@email.unc.edu> 

Re: Event on Dodd Frank Act on 4 July 2011 [virengeprueft BDB] 

Thank you and your colleagues for hosting the talk and reception yesterday ~/~¥ family and I appreciated your gracious hospitality 

I am happy for you to publish information about my talk and to attach a copy of the article and the notice about our LLM program. 

Best regards, 

Lissa Broome 

..... Original Message ..... 
Frum: Andreas.wm.Oppen@bdb.de [mailto:Andreas von.Oppen(@bdb.de] 
Sent: Tuesday, July 05, 2011 06:05 AM 
To: Bruome, Lissa L 
Cc: thorsten.hueche@bdb.de <thursten.hoeche@bdb.de>; andrea edeling@bdb.de <andrea.edeling@bdb.de> 
Sublect: Event un Dodd Frank Act un 4 July 2011 [virengepmeft BDB] 

Dear Ms. Broume, 

Thank you very much again ~2~r yesterday’s inspiring lecture 

We would like to publish a shurt nutice un yesterday’s event un uur webside 
and in the rgular bulletin fur our members We would like to attach to the 
note a copy ufyour article un the Dodd Frank Act which you mentioned 
yesterday (Bruome, The Dodd-Frank Act, 15 ND. Banking Inst (2011 ), Page 
69 ), and of the leaflet regarding the LL.M Program uf the Universi~" of 
North Carolina. We would appreciate yuur approval of the publicatiun. 

Yours sincerely, 

Thorsten H6che    Andreas v Oppen 

RA Dr. Andreas yon Oppen 
Abteilungsdirektor / Division Manager 
Bm~desverband Deutscher Banken / Association of German Banks 
Gesch~ftsbereich Recht / Legal Affairs 
BurgstraBe 28 
D-10178 Berlin 

Tel.: +49 (0) 30 1663 3125 
Fax: +49 (0) 30 1663 3199 
Email: andreas.von.oppen@bdb.de 
Web: www.bdb.de 



From: 

Sent: 

To: 

Subject: 

Andreas.von.Oppen@bdb.de 

Tuesday, July 5, 2011 11:05 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

a ~drea.edehng@bdb.de the rsten.h( eche@bdb.de 

Antwo(t: Re: Event on Dodd Frank Act on 4 July 2011 [virengepmefl BDB] 

Dear Ms. Broome, 

Thank you for your email and the approval 

We wish you and your family a save journey back to the States. 

Yours sincerely, 

Andreas v. Oppen 

Von: "Broome, Lissa L" <lbroome@email.unc.edu> 
An: "’Andreas.von Oppen@bdb.de’" <Andreas.wm.Oppen@bdb.de> 
Kopie: "’thorsten.hoeche@bdb.de’" <thorsten.hoeche@bdb.de>, 

"’andrea edeling@bdb de’" <andrea.edeling@bdb.de>, "Broome, 

Lissa L" <[broome@email.unc.edu> 
Datum: 05.07.2011 14:57 
Betreff:    Re: Event on ])odd [~’rank Act on 4 July 2011 [virengepmeft BDB] 

Thank you and your colleagues for hosting the talk and reception 
yesterday My family and I appreciated your gracious hospitality. 

I aln happy for you to publish information about my talk and to attach a 
copy of the article and the notice about our LLM program 

Best regards, 

Lissa Broome 

..... Original Message ..... 
From: Andreas.von.Oppen@bdb.de [mailto:Andreas.von.Oppen(~,bdb.de] 
Sent: Tuesday, July 05, 2011 06:05 AM 
To: Broome, Lissa L 
Cc: thorsten.hoeche@bdb.de <thorsten.hoeche@bdb.de>; andrea.edeling@bdb.de 
<andr ea.edeling@bdb, de> 
Subject: Event on Dodd Frartk Act on 4 July 2011 [virengepmeft BDB] 

Dear Ms. Broome, 

Thartk you very much again for yesterday’s inspiring lecture. 

We would like to punish a short notice on yesterday’s event on our webs]de 
and in the rgular bulletin for our members. We would like to attach to the 
note a copy of your article on the Dodd Frank Act which you mentioned 
yesterday (Broome, The Dodd-Frank Act, 15 N.D. Banking Inst. (2011), Page 
69 ), and of the leaflet regarding the LL.M Program of the Universi)- of 
North Carolina. We would appreciate your approval of the publication. 

Yours sincerely, 

Thorsten HOche Andreas v. Oppen 

RA Dr Andreas yon Oppen 
Abteilungsdirektor / Division Manager 
Bundesverband Deutscher Banken / Association of German Banks 
Geschaftsbereich Recht / Legal Ait’airs 
BurgstraBe 28 
D-10178 Berlin 

Tel.: +49 (0) 30 1663 3125 
Fax: +49 (0) 30 1663 3199 
Email: andreas.von oppen@bdb.de 
Web: w~vw bdb.de 



Sent: 

To: 

Subject: 

Attach: 

Vandergon, Kathleen <’kathleen.vandergon@thomson.com> 

Monday, August 30, 2004 4:10 PM 

Broome, Lissa L <lbroome@emaJl.uuc.edu>; ’markhamj@fiu.edu’ 

Receipt of Mmmscript 

AUTHLET.DOC; expect.doc; FAXAUTH.doc 

Dear Professors 

We have received your manuscript and have begun production ~vork on your 
Statutory Supplement to Accompany Regulation of Bank Financial Service 
Activities, Cases and Materials, Second Edition. The current production 
schedule indicates that we should be sending revise pages to you on October 
6, 2004 and they would be due back to me by October 27, 2004 Please let me 
know if there ~vill be a problem with this schedule. 

I have attached two documents that may be helpful to you during the 
production process. The third, the faxauth, updates your shipping address. 
The information requested is very helpful to me so please complete the 
faxauth document and e-mail or fax it back to me. 

< <AUTt;C[.ET.DOC >>    <<expect doc>>     <<FAXAUTH doc>> 
Staci Herr has indicated to me that you would like a margin index on the 
back cover and black tabs. ’]’here should not be a problem doing this 

We have one general question as we start production work We noticed that 
for example in Title 12, Section 22, after the first paragraph, the line 
that starts "First. The name assumed, etc." is flush to the left margin. In 
our actual Title 12, U.S.C.A. codes edition, that line is indented and 
paragraph style. Should we be following the s~’le ~Z~r paragraphs, 
indentions, etc. in the hard copy provided or should we follow our Title 12, 
U.S.C.A. codes edition. Please let me know your thoughts on this so we can 
continue with the production process. 

I look forward to working with you. If at anytime you have questions or 
concerns please :[’eel li~ee to call me at 651-687-3922 or e-mail me at 
kathleen vandergon @thomson.corn 

Sincerely, 
Kathy Vandergon 
Principal Editor 
West Group 



West Group 
610 Opperman Drive 
Eagan, MN 55123 

Dear Author: 

West Group has received your manuscript, and is now beginning the production process. 
In order to make the production process a smooth one, please carefully review the 
attached documents. Once you have completed the document requesting your address, 
your phone and fax numbers, and other pertinent information, please fax that document 
back to West Group at (651) 687-4552. 

Roxy Birkel, Team Coordinator Production Editor, Kathy Vandergon, Production Editor 
and Jeff Becker, Production Editor will be in charge of Law School publications, 
including Casebooks, Practitioner Treatise books, Hornbooks, Nutshells, and Black 
Letters. Please contact Roxy Birkel at (651) 687-6131, Kathy Vandergon at (651) 687- 
3922 or JeffBecker at (651) 848-2995 with any questions. 

If you have an index for your book, West encourages you to do your own index. West 
Group is able to hire outside contractors to do your index, but they charge between $1.50 
to $2.00 per page. Thus, if your book is 900 pages, your index will be about $11350 (900 
x 1.50). The cost of the index will come out of your royalties. If you decide that you do 
want West Group to hire an outside contractor, please let us know. 

West Group is pleased you have chosen us to publish your book. We very much look 
forward to working with you. 

Sincerely, 

Roxy Birkel 
Team Coordintor 
Production Editor 
Analytical Law 
Roxanne.birkel@westgroup.com 

Kathy Vandergon 
Production Editor 
Analytical Law 
kathleen.vandergon@thomson.com 

JeffBecker 
Production Editor 
Analytical Law 
Jeff.becker@thomson.com 





What to Expect 

You will usually have the opportunity to review two rounds of proofs: first proofs, called 
revises, and corrected proofs, called final page proofs. Supplements, pocket parts, and selected 
statutes usually only involve only one pass of proofs; either revises or final pages. However, it is 
not unusual for summer supplements to have two passes of proofs. 

Front Matter 

The Summary and Table of Contents ("Outline" for Nutshells), and Table of Cases, will 
be generated by West Group. You will need to supply any Preface, Acknowledgements, 
Dedication, and any special tables. While we will design the cover and title page using standard 
information, please supply us with any additional designations to place with your name on the 
title page. 

During the production process, we will fax the front matter to you for your review. 
Please make any corrections and fax back the approved pages. Our fax number will be on the fax 
cover sheet. 

Revises 

Corrections to the revises should be printed in legible, distinct ballpoint pen on the master 
set of revises. Return the master set of revises and the original manuscript. The duplicate set is 
for your reference. 

Please limit your corrections to those necessary to maintain the accuracy of your 
statements. Rewriting or corrections for style should be avoided. Numerous corrections are 
expensive to make and, more importantly, will delay publication of your book. 

All questions and marks by the comparer will appear in the margins of the revises. If you 
discover errors during your review, bring your corrections out into the margin by means of a 
connecting line, as our comparer has done. When marking small corrections of a few words, 
please line them out to the margin. See the standard proofing marks in our Author’s Manual for 
examples. 

If you have corrections that are longer than a sentence, please type the new material on a 
separate sheet. The sheet should be marked with an identifying number, and the correct 
placement of the insert number should be lined in on the page and circled. If you have lengthy 
inserts, please include this data on disk, as well as hard copy. 

Regarding question marks raised by our comparers, if the material is correct as set, cross 
out the comparer’s suggested change and the question mark. If a suggested change is to be made, 
cross out only the question mark. (Exception: on both revises and final page proofs, do not 
cross off queries that attend citations needing completion or verification; those queries are 
directed at West’s production staff). 



"Post" and Spellcheck 

The revises may have the notation "post" or "post on rev." This is an internal notation 
that you may ignore. 

The "posting" procedure mentioned above makes available subsequent case history, 
which we may add to your manuscript. Whenever the history appears to affect the precedential 
value of the case in question, a question may be raised in the margin of the proof (e.g., "? author, 
case reversed"). It is hoped that you will then add "on other grounds" or any other notation 
deemed appropriate. We are just pointing this out so as to avoid having a reversal added without 
your knowledge. 

Our composition system includes a "spellchecker" feature. Words not in our 
spellchecker dictionary, including all proper names, are indicated by an underscore below and 
above the word. This feature is used by our comparer to help identify typographical errors. The 
underscores will be deleted automatically before final printing. 

Final Pages (Page Proofs) 

You will note that the revises are in page form. Since there will be a second round of 
proofs (except for supplements and selected statutes, see infra), the page numbering will change. 
You need not worry about any repaging necessitated by the addition of substantive corrections 
and additions on the revise pages. 

As we receive the revises from you, we will proceed immediately to compose final page 
proofs. These will be sent to you for your last review, and these pages will represent the final 
pagination of the book. Corrections on page proofs must be very limited, so as not to change 
pagination. Make corrections to the final pages exactly as you did for the revise pages. 

The Index 

If there is an Index, unless agreed upon otherwise, you are responsible for doing the 
Index. The Index must be completed two weeks after you receive final pages, and then federal 
expressed to West Group. Please provide your Index on disk, along with hard copy. 

If you prefer to have West Group hire an outside contractor to do your Index, please 
inform West Group of this decision. Most outside contractors charge approximately $1.50 per 
page to do the Index. Thus if your casebook is 1100 pages, your Index will cost $1650 (1100 x 
$1.50). The cost for the Index will be deducted from your royalties. 



FAX TO: West Group 
Roxanne Birkel/Kathy Vandergon/Jeff Becket 
Analytical Law 
Fax number: 651-687-4552 

Your Nam e: 

Address where you prefer receiving packages: 

Your phone number: 

Your fax number: 

Your email address: 

List of days you will be unavailable during the production process (summer vacations, 
etc.): 

List the phone number and fax number where you can be reached during this time: 

If multiple authors, who is the main author contact? 



From: 

Sent: 

To: 

Subject: 

bonnie.karlen@thomson.com 

Friday, October 21, 2005 12:05 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

RE: Update for 06 Supplement 

Here’s Pam’s phone number: 

..... Original Message ..... 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent: Friday, October 21, 2005 11:00 AM 

To: Karlen, Bol~nie (V~EG) 
Subject: Re: Update for 06 Supplement 

Thanks, Bonnie -- 

I need to put a phone number on the package too. V~at should I use? 

Lissa 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance 
Universi~z of North Carolina School of Law 
CB �� 3380 Van Hecke-Wettach }{all 
Chapel }{ill, NC 27599-3380 

Ph: 919-%2-7066 

Fx: 919-962-1277 



From: 

Sent: 

To: 

Subject: 

West Law School <updates@westacademic.com> 

Monday, October 31, 2005 9:39 AM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

[Preview] 2006 Supplement to Broome and Markhmn’s Regulafiou of Bank Financial Service Activities, Second Ed. [html, text] 

New Supplement Forthcoming 
2006 Supplement to Regulation of Bank Financial Service Activities, Second Edition, Cases and 

Materials 

by _L__~_s__s__a____L__=___B__r_9__o___m___e_ and .J___e__r_r_z___W__=___M___a___r}_~_h___a___m_. 

Professors Broome and Markham have committed to keeping their banking law materials fresh. To 

update the Second Edition of Federal Regulation of Bank Financial Services, they have prepared a 

supplement that includes significant actions since publication of the second edition in the fall of 

2004 In this rapidly changing area of law, staying on top of recent developments is very important 

Professors Broome and Markham have prepared yearly supplements for their casebook since 

publication of the first edition in the fall of 2001 

The 2006 Supplement includes updates to every chapter except for the historical overview in 

Chapter 1. Significant additions include: 

Updates on the longstanding feud between bankers and credit unions over the tax-exempt 

status of credit unions, and controversy over recent attempts by credit unions to convert to 

mutual thrifts 

Excerpts from the FDIC’s Notice of Proposed Rulemaking on preemption for state banks 

The Second Circuit’s opinion in Wachovia Bank, N.A v. Burke, preempting state mortgage 

lending laws as they apply to the operating subsidiary of a national bank. 

Updates on the application of WaI-Mart to establish an industrial loan company in Utah. 

A report on the 9th Circuit’s decision on American Bankers Association v. Lockyeron the 

preemption of the California privacy statute’s opt-in requirement for information sharing 

among affiliates and the subsequent decision on remand to the District Court on the scope 

of the preemption. 

Excerpts from the Supreme Court’s 2004 opinion in Koons Buick Pontiac G~C, Inc. v. Nigh, 

on the interpretation of the $I ,000 damage cap under TILA, barring a borrower from 

recovering twice the finance charge, or over $24,000, for a TILA violation. 

Summary of the new CRA regulations raising the threshold for a full CRA exam to $1 billion 

in assets and creating a new "community development" test for "intermediate small banks" 

with between $250 million and $1 billion in assets. 

Discussion of the new pricing information reported in the 2004 HMDA data and the 

injunction granted at the OCC’s motion enjoining Eliot Spitzer’s attempts to gain additional 

data from national banks regarding their residential mortgage lending practices 

Reference to the new OCC Guidelines on predatory lending. 

A discussion of the Eleventh Circuit’s opinion in BankWest v. Baker, enforcing Georgia’s 

payday lending statute, which makes the Georgia usury limits applicable to payday lending 

stores in Georgia if they hold the "predominate economic interest" in the loan funded by the 

out-of-state bank. 

Reference to the FDIC’s revised payday lending guidelines. 

Discussion of the final overdraft protection rules in the Federal Reserve Board’s Regulation 

DD, as well as the new Interagency Joint Guidance on Overdraft Protection Plans. 

An update on the progress on Basel II and excerpts from the new Advance Notice of 

Proposed Rulemaking on Basel I-A. 

Excerpts from the Fed’s new Bank Holding Company Rating System 

Update on the progress (or lack thereof) in reaching a final Regulation B on securities 

broker rules applicable to banks. 

A discussion of enforcement actions brought in the securities area. 

A report on the OCC’s study of national banks’ activities with respect to derivatives. 

Excerpts from the FDIC’s report on the pace of globalization of the U.S. banking industry. 

A discussion of regulatory troubles of US. banks operating abroad 

An update on regulators’ renewed attention to enforcement of the anti-money laundering 

laws 

Professors teaching banking law will automatically receive a copy of this text upon publication in 

late November If you have any questions about this text, please contact an account manager at 

800-313-WEST or e-mail us at west lawschool(~,thomson.com. 

Tell us who you are and enter to win a trip to AALS 

In order to bring you the most valuable and current information specific to the subjects you teach, 

please take a moment to complete a short survey. When you do, you will be entered into a drawing 



for a trip for two to the Association of American Law Schools (AALS) 2006 Annual Meeting in 

Washington, DC., January 3-7, 2006. The winner will be chosen from all law school faculty that 

c’omplete the survey by November 11, 2005 - so hurry! For more information, see ,:.;.omplete corltest 

details. 

_r_e__qLs_t_[_a__t_Lo_!~_@_w___e__s__t_a___c__a__d__e___m__tc_~__c__o___m_ Ple~se :~ot~: -r~=is ~mail ’,.’,as sent t=om a i-~(Aiticstioq~oqly ::ddress tibet csnqot 



From: 

Sent: 

To: 

Subject: 

jennifer.wolf@thomson.corn 

Monday, Februaw 6, 2006 4:20 PM 

liss%broome@unc.edu 

Adoption Information 

Professor Broome; 
The following is the adoption information for your book. In 2004-2005, 11 schools adopted your book. This academic year, 16 schools adopted your book. If you need any 
funther information do not hesitate to contact me. 
Regards, 

Jennifer Wolf, Esq. 

Account Manaser, West Law School 

to[[ free: 800- 313-9378 

direct: 651-687-1416 

610 Opperman Drive, Easan, MN 55123 

emai[: jennifer.wolf@thomson.tom 



From: 

Sent: 

To: 

Subject: 

jennifer.wolf@thomson.corn 

Thursday, February’ 9, 2006 12:03 PM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

RE: [Fwd: Adoption Inibrmation] 

For the 2005-2006 school year I have: 

Arizona State 
Brooklyn 
Catholic 
Creighton 
Florida Int’l 
Miami 
Michigan 
Minnesota 
Nebraska 
Ohio State 
Penn State 
Roger Williams Univ 

Stetson 
Tulsa 
Wake Forest 
and as you know UNC. 

Let me know if I can be of further assistance. 

Jen Wolf 

Account Manager 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent; Wednesday, February 08, 2006 8:07 AM 
To; Wolf, Jennifer 0MEG) 
C¢: Jerry Markham 

Subject-" [Fwd: Adoption Tnformation] 

Tha~k~ Jennifer. If it’s not too Inuch trouble, could you supply a list of the schools adopting the book? Thanks. 

Lissa 

........ Original Message ........ 

Subject:Adoption Information 

Date:Mon, 6 Feb 2006 15:20:25 -0600 

From :<iennilTer. wolt[@ thom~n.com-’- 
To:<lis~ broome(tb unc.edn-~ 

Professor Broome; 
The following is the adoption information for your book. In 2004-2005, 11 schools adopted your book. This academic year, 16 schools adopted your book. If you need any 
funther information do not hesitate to contact me. 
Regards, 

Jennifer Wolf, Esq. 

Account Manager, West Law School 

to[[ free: 800- 313-9378 

direct: 651-687-1416 

610 Opperman Drive, Eagan, MN 55123 

emai[: jennifer.wo[f@thomson.com 

web: vcww.westacademic.com 

Lissa L. Broome 

Wachovia Professor of Banki~g Law 

Director, Center for Banking and Finance 

University of North Carolina School of Law 

CB # 3380 Van H~’cke-WeLLach Hall 

Chapel Mill, NC 2/599-3380 

Ph: 919-962-7066 

Fx: 919-962-~277 



Arizona State 

Milton Robert Schroeder 
Professor of Law 

Phone: 480-965-6458 

Cell: 

Fax: 480-965-2427 

Emaih MILTONISCHROEDER@asu,edu 

Web: 

Curriculum Vitae 

B.A. Wesleyan University 
J.D., University of Chicago (1965) 

Professor Schroeder joined the faculty in 1969, and was Associate Dean from 
1978-1980. He was Editor in Chief of the University of Chicago Law Review. 
After clerking for the Honorable Carl McGowan of the U.S. Court of Appeals for 
the D.C. Circuit, Professor Schroeder was an associate attorney at Sidley and 
Austin in Washington D.C. where he engaged in a practice involving major 
litigation and administrative regulation. Professor Schroeder has held various 
local and national positions relating to intercollegiate athletics having 
represented ASU as the faculty athletic representative to the Pacific 10 Athletic 
Conference and the National Collegiate Athletic Association and having served 
for many years on the NCAA Committee on Infractions and as Chair of the NCAA 
Committee on Student Athlete Eligibility Appeals. Professor Schroeder is a 
member of the American Law Institute, the American Bar Association, the 
American Society of International Law, and the Arizona Bar Association. He is a 
member of the bars of Arizona, District of Columbia (inactive), and Illinois 
(inactive), and he has served as a judge pro tempore for the Arizona Court of 
Appeals and as an arbitrator for the Maricopa County Superior Courts. He has 
worked on various projects for the State Bar of Arizona including acting as 
consultant to the State Bar during the consideration of adoption by Arizona of 
Revised Article 9 of the Uniform Commercial Code. Professor Schroeder teaches 
Secured Transactions under the Uniform Commercial Code; Sales and Leases of 
Goods under the Uniform Commercial Code; Payment and Credit Systems; 
Banking Law and Regulation; and International Trade & Finance. He is engaged 
in ongoing research in various topics of current interest in the fields of banking 
and commercial law, such as the effort to prevent banking systems from being 
used to assist in financing terrorism. Professor Schroeder also prepares semi- 
annual updates for his treatise on The Law and Regulation of Financial 
Institutions. 

FINANCIAL SERVICES F~EFORM: ANALYSIS AND GUIDANCE ON THE GRAMM-LEACH-BLILEY ACT OF 

1999 (Sheshunoff Information Services-A.S. Pratt & Sons Group 1999). 

THE LAW & REGULATION OF FINANCIAL INSTITUTIONS (A.S. Pratt & Sons 1995) 
(seminnual updates: 1995 No. 1 & No. 2, 1996 No. 1 & No. 2, 1997 No. 1 & No. 
2, 1998 No. 1 & No. 2, 1999 No. 1 & No. 2, 2000 No. 1 & No. 2, 2001 No. 1 & 



No. 2). 

THE BANK OFFICER’S HANDBOOK OF COMNERCTAL BANKTNG LAW (6th ed. 1988)(semi- 
annual supplements: :1.988 to :1.994). 

The 1995 Revisions to the UCC Artide 5, Letters of Credit, 29 UCC LAw .JOURNAL 
331 (1997). 

Brooklyn 

J~~es A. F~’~to 
Professor of Law 

Education: 
B.A., University of Notre Dame 
M.A., Ph.D., University of Michigan 
J.D., University of Pennsylvania Law School 

Courses: Banking Law, Corporate Law Seminar: Comparative Corporate Governance, 
Corporate Finance, Corporations, Securities Regulation 

Professor Fanto is an expert on French corporate and securities law and a specialist in 
international and comparative corporate governance. His extensive writings focus on issues in 
comparative corporate governance, cross-cultural securities disclosure, investor education, 
merger decision making, and differences in business law and enterprises between the United 
States and France. He is the author of Corporate Governance in French and American Law 
(1997), and recent articles of his appeared in the Columbia Business Law Review, the Ohio 
State Law Journal, the Journal of International Banking Regulation and the University of Georgia 
Law Review. He is a regular columnist on U.S. securities and corporate law for the International 
Commercial and Corporate Law Review. Professor Fanto is an Associate Director of the Law 
School’s Center for the Study of International Business Law and he directs the Law School’s 
International Economic Law Forums. He joined the faculty in 1993, after serving as Law Clerk to 
United States Supreme Court Justice Harry A. Blackmun, and practicing corporate and 
securities law with the firm of Davis Polk & Wardwell in Washington and Paris. 

Contact: 
250 Joralemon Street 
Room 902 
Brooklyn, NY 11201 
Phone: 718 780-7566 
Email: james.fanto@brooklaw.ed u 

Banking Law (2) 

Prerequisite: Corporations 

This course provides an overview of the banking system, including the role of banks in the 
economic system, the role of the central bank, the facilitation of commerce generally, and U.S. 
banking history. Federal and state regulation of banking institutions are studied in depth, as are 
selected issues relating to deregulation. Topics that will be covered include permissible activities 



of banks, the role of the FDIC, the Federal Reserve Board, and the Comptroller of Currency; 
and the Bank Holding Company Act, the Glass-Steagall Act, and the regulatory response to 
crises in the banking system. 

Professor(s): James A. Fanto 

{ HTMLCONTROL Forms.HTML:Hidden. 1 }{ HTMLCONTROL 
Forms.HTML:Hidden. 1 } { HTMLCONTROL Forms.HTML:Hidden. 1 } { 
HTMLCONTROL Forms.HTML:Hidden.1 }{ HTMLCONTROL 
Forms.HTML:Hidden. 1 }{ HTMLCONTROL Forms.HTML:Hidden. 1 } 

Bottom of Form 

Catholic 

Heidi M. Schooner 
Professor 

schooner@law.edu 

Heidi Mandanis Schooner joined the faculty at the Columbus School of Law in 11993. 
Professor Schooner has visited on the law faculty of George Washington University and 
Suffolk University. As a practicing lawyer, Professor Schooner was in-house counsel for, 
and eventually served as acting general counsel of, First American Metro Corp., a large, 
Washington, D.C. -- area bank holding company. She also practiced in the General 
Counsel’s Office of the Securities and Exchange Commission and as an associate with a 
private law finn. While in law practice, Professor Schooner taught part-time in the 
undergraduate program at Marymount University. Professor Schooner received her 
Bachelor’s degree from Duke University with honors and her juris doctor from the 
Georgetown University Law Center. 

Professor Schooner has published numerous articles exploring the regulation of financial 
institutions. Her scholarship addresses issues ranging from the specific examination of 
the enforcement powers of bank regulators to broad scrutiny of efforts to modernize the 
regulatory regimes governing financial institutions. She teaches Contracts, Commercial 
Transactions, Banking Law, and Corporations. 

BOOK CHAPTERS 
"Functional Regulation: The Securitization of Banking Law." In Financial ~/Iodernization 
After Gramm-Leach-Bliley, edited by Patricia A. McCoy, 2002:189 



"Registration and Regulator?- Requirements of the Securities Exchange Act of 1934 and 
Other Securities Statutes." In Banking Lcm,. New York, NY: Matthew Bender, 1998. 

"Depository Institutions Regulators." In Federal Regulatory Process: Agency Practices 

and Procedures, 1995 Supplement, edited by Gary J. Edles and Jerome Nelson. Second 
edition. Gaithersburg, Md.: Aspen Publishing, 11995 

JOURNAL ARTICLES 
"Consuming Debt: Structuring the Federal Response to Abuses in Consumer Credit," 
Loyola Consumer Law Review (forthcoming, 2005) 

"Bank Insolvency Regimes in the United States and the United Kingdom," The 
Transnational Lawyer (forthcoming, 2005) 

"OCC Fumbles Over "Bank of Presidents," The Financial Regulator 9 (2004): 17 

"Spitzer’ s Main Street beat," The f~;inancial Regulator 8 (2004): 21 

"The Secrets of Bank Regulation: A Reply to Professor Cohen," The Green Bag 2d 6 

(2003): 389 

"Central Banks’ Role in Bank Supew’ision in the United States and United Kingdom," 28 
Brooklyn Journal of International Law 28 (2003): 411 

"United Kingdom and United States Responses to the Regulatory Challenges of Modern 

Financial Markets," Texas" Interna#onal Lcm~ Journal 38 (2003): 317 (with Dr. Michael 
Taylor) 

"Popular Images of Bankers Reflected in Regulation," The Green Bag 2d 5 (2001): 27 

"Convergence and Competition: The Case of Bank Regulation in Britain and the United 
States." Michigan Journal oflnterna#onal Lcm~ 20 (1999): 595 (with Dr. Michael Taylor) 

"Will Citigroup Deliver Bad Law or Real Reform?" The Financial Regulator 3 (1998): 

33 

"Regulating Risk Not Function." University of C#tcinnati Law Review 66 (Winter 1998): 
441 

"Recent Challenges to the Persistent Dual Banking System." Saint Louis University Law 

Joutwa141 (Winter 1996): 263 

"Refocusing Regulatory Limitations on Banks’ Compensation Practices." Boston College 
Lcm/Review 37 (September 1996): 861 



"Fiduciary Duties’ Demanding Cousin: Bank Director Liability for Unsafe or Unsound 
Banking Practices." The George Washington Law Revieu~ 63 (January 1995): 175 

"Look Before You Lend: A Lender’s Guide to Financing Government Contracts Pursuant 
to the Assignment of Claims Act." B~¢siness Lawyer 48 (February 11993): 535 (with 
Steven L. Schooner) 

NEWSPAPER ARTICLES 
"Why didn’t Enron’s board and watchdog howl?," Hottston Chronicle, Feb. 4, 2002, at 
25A 

Creig~hton 

Marianne B. Culhane 

Professor of Law, received her 
Bachelor of Arts degree, cttm latMe, 
from Carleton College in 11968; and 
her Juris Doctor degree, magna cure 
laude, from the University of Iowa, 
where she was a member of the Order 
of the Coif and the recipient of the 
Iowa Bar Award of Merit, in 1974. 
She joined the Creighton faculty in 
1977 after serving as law clerk to the 
Honorable Donald P. Lay of the 
United States Court of Appeals for the 
Eighth Circuit and practicing law in 
Omaha. She has served on the Board 
of Trustees of the Iowa Law School 
Foundation and the Board of Directors 
of the Omaha Legal Aid Society. She 
teaches Banking Law, Debtor-Creditor 
Relations, Secured Transactions, and 
Selected Commercial Topics. 
Professor Culhane and Professor 
Michaela White are the principal 
investigators for a nationwide 
empirical research proj ect on 
reaffirmation practice in bankruptcy 
with grants from the National 
Conference of Bankruptcy Judges and 
the Nebraska State Bar Associations 
Bankruptcy Section. 

:: culhane@creighton.edu 

Joined CU Law in 
1977 

Phone: 
(402) 280- 
3154 

Room #: 274 



Publications 

Courses Taught: 

¯ Advanced Commercial 
Transactions 

¯ Banking Law and Regulation 
° Debtor-Creditor Relations 
° Secured Transactions in 

Personal Property 

Miami 

S a  ley L Langbei   
Professor of Law 

Stanley I. Langbem, Professor of Law, received an A.B. in 1970 from Yale College and a J.D. in 1973 from Harvard 
Law School. Following graduation, he served as law clerk to Judge John Ivlmor Wisdom of the U.S. Court of Appeals for the 
Fiflk Circuit, as a~ associate attorney with law firms in Washington, D.C., and as attorney/advisor in the Office of 
International Tax Counsel of the United States Department of the Treasury. Professor La~gbein also served as senior tax 
partner of a large law than in Buffalo from 1985 to 1987. tte teaches administzative law, fbderal income taxation, international 
tax, banking law, and commercial law. 

Michigan 



300G kegai 
Research 
734,936,2878 
Fax / 

msb~_-: rr@ u m~ch,ed u 

Michael S. Barr, who joined the faculty in fall 2001, teaches Financial 
Institutions, Jurisdiction and Choice of Law, and Transnational Law. 
Barr is currently engaged in a large-scale empirical project on financial 
services for low- and moderate-income households as the Faculty 
Investigator for the Detroit Area Stud,/. He served as chair and now is 
on the Executive Committee of the Section on Financial Institutions of 
the Association of American Law Schools, and was co-organizer of the 
Law School’s Conference on Globalization, Law & Development. 

Professor Barr earned his B.A., summa cum/aude, from Yale 
University, an ~’q. Phil in International Relations from ~vlagdalen 
College, Oxford, as a Rhodes Scholar, and his J.D. from Yale Law 
School. Barr was an articles editor for the Yale Law & Policy Review~ 
and was active in the homelessness clinic and in the Lowenstein 
Human Rights Clinic, where he co-directed Haitian Centers Counci/vo 
f~fc,tVary~ challenging U.S. policy of repatriating Haitian refugees. He 
was co-recipient of the 1992 Human Rights Award of the American 
Immigration Law Association, and co-recipient of the Charles G. Albom 
Prize for appellate advocacy. 

Barr set-red as a judicial clerk for Justice David H. Sourer of the 
Supreme Court of the United States, and for Judge Pierre N. Loyal of 
the Southern District of New York. His wide experience includes 
set-ring as: special adviser and counselor on the Policy Planning Staff 
of the U.S. State Department, ::[994 to ::[995; Treasury Secretary 
Robert E. Rubin’s special assistant, :~995 to :~997; and deputy 
assistant secretary of the Treasury for community development policy, 
:~997 to 200:L He helped to negotiate final passage of the financial 
modernization law, and to enact over $25 billion in initiatives for low- 
income communities. From :~999 to 200~, Barr also served 
concurrently as special adviser to the President, responsible for the 
District of Columbia. In the spring of 200:~, Barr was a visiting fellow 
at the Brookings Institution, where he remains a nonresident senior 
fellow. He is a member of the bars of New York and the District of 
Columbia. 

See also Professor Barf’s Home Page 

"Global Administrative Law: The View from Basel." Euro ~o [nt’l L. 
Forthcoming. 

"Hods_,, ~ of Credit I~larket Regulation." In Building Asse~s, Building Credit:. 
Creadng Wea/#h in Low-£ncome Communities, edited by N. Retsinas and 



E. Belsky. Washington, D.C.: Brookings Institution, 2005. 

"Institutions and Inclusion in Saving Policy." M~ Sherraden, co-author~ In 
Building Assets, Building Credit: Creating Wealth in Low-Zncome 
Communities, edited by N. Retsinas and E. Belsky. Washington, D.C.: 
Brookings Institution, 2005. 

"Detroit Area Study on Financial Sere’ices: What? Why? How?" Law Quad. 
Notes 48, no. 1 (2005): 72-7. 

Credit W,#ere it Counts: t~laintainh~g a Strong Community Reinvestment 
Act, at http:iiwww.brook~eduimetroipubsi20050503....cra.pdfi 
Washington, D.C.: Brookings Institution, 2005. 

"Credit Where It Counts: The Community Reinvestment Act and Its 
Critics." N.Y.Uo L. Roy. 80, no. 2 (2005}: 513-652. 

"Bancariser los pauvres: los politiques permettant d’amener los 
Am~ricains ~ faible revenu dans le courant financier dominant." In 
E~clusion et Liens Financiers: L ’exclusion bancaire des pa~iculiers, edited 
by G. GloukovJezoff, 75-112. Rapport du Centre Walras, 2004. Paris: 
~conomica, 2005. (Modified and translated version of article originally 
published in English as "Banking the Poor." Yale _7o on Rego 21, no. 1 
(2004): 121-237.) 

"Microfinance and Financial Development." f~lich. 2. [n~Y L. 26, no. 1 
(2004}: 271-96. 

"Globalization, Law and Development: Introduction and Overview 
(Globalization, Law and Development Conference)." R. S. Avi-Yonah, 
author. Mich. 2. Int’/L. 26, no. 1 (2004): 1-12. 

Bankin_q the Poor: Po/icies to Bring Low-Zncome Americans fnto the 
Financial ~4ainstream, at 
http :iiwww.brookings.eduimetroipu bs/20041001....Ba n king. pdfl 
Washington, D.C.: Brookings Institution, 2004. 

"Banking the Poor." Ya/eg. on Reg. 21, no. 1 (2004): 121-237. 

"Banking for the Unbanked." Law Quad. Notes 45, no. 2 (2002): 60-3. 
(Bssay based on testimony delivered before the Senate Committee on 
Banking, Housing, and Urban Affairs in May 2002.) 

"Access to Financial Services in the 21st Century: Five Opportunities for 
the Bush Administration and the 107th Congress (Symposium on Poverty 
and the Law)." Notre Dame.7. Lo, ~thics& Pub. Pol’y 16, no. 2 (2002}: 
447~73. (Originally published under the same title online at Capital 
Xchange (2001), at 
http : //www.brook. edu/ dybdocroot/es/urban/capitalxchange/article4.htm ) 

"The Community Reinvestment Act: Its Impact on Lending in Low- 
Income Communitites in the United States." L. de la Vina et al., co- 
authors~ In Banking and Soda/Cohesion; A/temadve Responses to a 
Global ~{arket, edited by C. Guene and E. Mayo, 214-32. Charlbury, 
Oxfordshire: ]on Carpenter Publishing, 2001. 

"Access to Financial Services in the 21st century: Five Opportunities for 
the Bush Administration and the ::t07th Congress." Capital Xc,#ange 
(2001), at 
http : //www.brook.edu/dybdocroot/es/urban/capitalxchange/article4.htm 



Minnesota 

Law 6852 Seminar: Financial Institutions 
Financial Institutions Law 
Niel Willardson 
First Class, Monday, January 23, 2006 Room N209 

For the first class, please read Broome and Markham 

Text, pp. 9-118, 26-27, 35-40, 44-52, 68-79, 601-607, 1151-159. 

If you have questions, call me at (612) 204-5314 

(I couldn’t find his bio) 

Nebraska 

Professor Catherine WiIson 
Professor Wilson joined the faculty in 1993. She 
received her bachelor’s degree (summa cum 
laude) from Creighton University. She received 
her law degree from the University of Alabama, 
where she was selected to the Orders of the 
Coil and Barristers. After law school, Professor 
Wilson served as a law clerk to the Honorable 
Robert S. Vance, U.S. Circuit Judge for the 
Eleventh Circuit. Prior to joining the Nebraska 
faculty, she was a litigation associate with the 
Atlanta law firm of Sutherland, Asbill & Brennan. 
Professor Wilson teaches Banking Law, 
Commercial Law: Sales, Creditors’ Rights, 
Commercial Law, and Commercial Law 
Seminar. 

Room 219 

COL~[SeS 

*Banking Law 
*Commercial Law: Sales 
*Creditor’s Rights 
.Commercial Law 
.Commercial Law Seminar 
.Payment Systems 

Appointme~ts 
~Assistant Professor of Law, 1993 



.Associate Professor of Law, 2002 

Articles 
.Attachment and Perfection of Security 
Interests Under Revised Article 9: A 
’Nuts and Bolts’ Primer, 9 Am. Bankr. 
Inst. L. Rev. 179 (2001) 

Education 
.J.D., 1987, University of Alabama 
School of Law 
.Order of the Coil, 1987 
oB.A., summa cum laude, Psychology, 
1984, Creighton University 

Ohio State 

Banking Law taught by Adjunct Professor Ansteatt - couldn’t find any other info 

Penn State 

Paul Adams 

Education: 
L.L.M. in Taxation, Temple University School of La~v 
J.D.,New England School of Law 
A.B. in Economics, Franklin and Marshall College 

Paul Adams teaches Banking Regulation at Penn State Dickinson. He is a member of the 
Corporate and Finance Services Department at Shumaker, Williams PC where he 
represents depository and non-depository financial institutions, their holding companies 
and affiliates with all aspects of their relationships with state and federal, banking, 
insurance and securities regulators. 

Prior to his current position, Mr. Adams was the chief counsel for the Pennsylvania 
Department of Banking and was an assistant attorney general for the Pennsylvania 
Insurance Department. He is licensed to practice in Pennsylvania and Maryland. 

Mr. Adams is a member of the American Bar Association Banking and Savings 

Institution Taxation Committee; the Consumer Financial Services Committee and its 
subcommittees on Banking and Insurance Activities and Interest Rate Regulation; and the 
Banking Law Committee and its subcommittee on Regulatory Enforcement and Director 



Liability, Community Bank Matters and Compliance, Internal Audits and Security, and 
~vas the chairman and vice-chairman of the Committee on Savings Institutions. 

Ro~er Williams 

Can’t find anything 

Stetson 

Can’t find anything 

Tulsa 

Can’t find anything 



From: 

Sent: 

To: 

Subject: 

Bollich, Heidi (LNG-EVv~) <heidi bollich(~le~snexis com> 

Thursday, June 15, 2006 10:23 AM 

liss%broome@unc.edu 

VonHockman, Alexandra (LNG-EVv3R) <Alexandra.VonHockman@]exisnexis.com>; Matter,m, Andrea (I,NG-EWR) 

<andrea.e .matterson@]e:d snexis.com> 

Publications for 2006 mad 2007 

Dear Professor Broome, 
As you may already know, Cristina Gegenschatz is currently on maternity leave. In her absence, I am helping the Academic Publishing Team complete 2006-2007 release 
planning. Please let me know whether you plan to submit a manuscript for publication during the remainder of 2006 or during 2007. Please reply at your earliest convenience. 
Best regards, 
Heidi 
Heidi Bollich 
Academic Publishing Team 
Lexis Nexis Matthew Bender 
744 Broad Street, 7th Floor 
Newark, NJ 07102 
973.820.2520 Direct 
973.820.2298 Fax 
800.252.9297 Ext. 2520 Toll-Free 

Heidi.Bollich @lexisnexis.com 



Fl’om: 

Sent: 

To: 

Subject: 

Eckanan, Rick <ECKMANR@pepperlaw.com> 

Monday, Jnne 19, 2006 9:33 AM 

Broome, Lis~ I <lbroome@email unc edu> 

Textbooks; I an teaching this course again at Villanova; can you confirm this is the latest versions of your textbooks? Thanks!!! 

Eckmazt, Richard 
7074 01 

Regulation of Bank Financial Service Activities, Cases and Materials 

Lissa L, Broome and derlT W, Markharn 

Thomson West 

0-314-15137-0 

Second 

Yes 

2006 Supplement to Regulation of Bank Financial Service Activities 

Lissa L, Broome and JerlT W, Markham 

Thomson West 

0-314-16372-7 

2006 edition 

Yes 

Regulation of Bank Financial Service Activities, Selected Statutes and Regulations 

Lissa L, Broome and JerlT W, Markham 

Thomson West 

0-3~ 4-15140-0 

2005 

Yes 

This entail is for the use of the intended recipient(s) only. If yon have received this email in error, please notify, the sender immediately and titan delete it. If you are not 
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Fl’om: 

Sent: 

To: 

Subject: 

Jerry. Markham <markhamj@fiu.edu> 

Wednesday, March 14, 2007 3:24 PM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

Re: Banking Instfitute 

Lissa: 

I am supposed to have diimer with my stock broker ~vho I speak to all the 
time but have never met (it is a long story,). I am trying to make the board 
meeting but that may be also problematic. Anyway, I know you will be 
overwhelmed, but is there any way I can grab you fbr ten minutes at the 
confernece to discuss the book update? I think there is a sesmic change 
under~vay in finance, e.g, private equity and hedge funds, the consolidation 
of securites markets (with Europe grabbing a large piece of the 
consolidation), the moving of much finance and business offshore (also 
Goldman beefing up its London office, Halibulton moving to Dubai, Citigroup 
pursuing Nikko etc) and consolidated entity, supervision ala EU style. I 
believe we need to address those changes, and the fear that our regulator,v 
system has undercut the U.S as the leading capital market and that 
regulation and capital growth will be focused on foreign markets 

Jerry 

Lissa Broome wrote: 

> Hi Jerry -- I *w~s delighted to see that you are attending the Banking 
> Institute. You are registered [’or the program, but not for Thursday 
> evening’s dinner It is ahvays the highlight of the Institute, so I’d 
> encourage you to go back online and register :[’or that ($55 charge) 
> unless you have plans to meet up in Charlotte with family or friends. 
> 

> Will you be able to stay for the Board of Advisors meeting Friday 
> afternoon li’om 12:15 to 2:30 p.m.? 

> Last week I received back a signed copy of the West Contract for the 3rd 
> edition of the banking casebook and statutoW supplement. Did you get a 
> copy or do you want me to fax you one? 

> August 15 is the magic date to have things to the publisher since 
> everything will be copy set by them and not camera ready this time 

> See you soon. 

> Lissa 

> Lissa L. Broome 
> Wachovia Professor of Banking Law 
> Director, (;enter for Banking and Finance 
> University of North Carolina School of Law 
> CB # 3380 Van Hecke-Wettach Hall 
> Chapel Hill, NC 27599-3380 
> 

> Ph: 919-962-7066 
> Fx: 919-962-1277 

> Email: lbroome@email.unc.edu 
> Web: www.law.tmc.edu,’banking/ 



From," 

Sent: 

To: 

Subject: 

j ay. s~treitz@thomson.com 

Friday, June 8, 2007 3:33 PM 

lissa broome@unc.edu 

Casebook m~d selected Statutes 

Professor Bloome, 

I am writing to inquire about the schedule for Regulation of Bank Financial Service Activities, Cases and Materials, 3rd Edition and the Selected Statutes and 
Regulations, 2008 Edition. Currently, we have both finished publications expected to ship on or about January 4, 2008; in order to meet that date, we will need the casebook 
manuscript by August 27, 2007, and the selected statutes by October 17, 2007. Can you please let me know whether you still expect to meet those submission dates? If 
either of those dates will not work, I would appreciate it if you could give me your best estimate of when we will receive each manuscript. Please give me a call if you have any 
questions. 

Thanks, 
Jay B. Strei~z 

Acquisition Editor 
West Law School Publishing 
651-848-9410 
jay.streitz@thomson.com 



From: 

Sent: 

To: 

Subject: 

j ay. s~treitz@thomson.com 

Friday, June 8, 2007 5:59 PM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

RE: Casebook and selected Statutes 

Lissa, 
That is great; thanks for the quick response. If you are able to stick with the August 15 date, that woukt be helpful to us, as our presses are always busy at the end of the 
year, and publishing schedules can often slip. 
While there is no pressing need to get the marketing materials together yet, if you have time, it would be useful. The description we used on the previous edition of your 

casebook is as follows: 
ProvMes a comprehensive overview of nearly every aspect of banking regulation from its history, to federal and state regulation, to international ~egulatory issues. Contains 
#~dividual chapters on #~e securities, derivatives and #~sutance activities of banks and their "~unctional" regulation by non-bankin£~ regulators under the Gramm-Leach-Bfiley 
Act (GLBA). Also reviews th#ft regulation and its ew~lution under FIRREA and FDICIA, and contains a chapter on bank commercial lending activity. 
Could you please review this to determine whether it needs to be revised or re-written (we generally try to keep these descriptions to 100 words or less)? Also, any other 
selling points or pertinent information that we could use as bullet points for marketing would be helpful. Please give me a call or e-mail if you have any questions. 
Thanks, 
Jay 
612-848-9410 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent= Friday, June 08, 2007 4:06 PM 
To= Streitz, Jay 0MEG) 
Co= Jerry Markham 
Subject= Re: Casebook and selected Statutes 

Jay - - We’re planning to meet those deadlines (I was even working offofan August 15 date, but who knows we may use the extra time). Tha~ks tbr checking in. 

Lissa Broome 

i av. s~rei~z~)thomson.com wrote: 

Professor BIoome, 

I am writing to inquire about the schedule for Regulation of Bank Financial Service Activities, Cases and Materials, 3rd Edition and the Selected 
Statutes and Regulations, 2008 Edition. Currently, we have both finished publications expected to ship on or about January 4, 2008; in order to meet that 
date, we will need the casebook manuscript by August 27, 2007, and the selected statutes by October 17, 2007. Can you please let me know whether you still 
expect to meet those submission dates? If either of those dates will not work, I would appreciate it if you could give me your best estimate of when we will 
receive each manuscript. Please give me a call if you have any questions. 

Thanks, 
Jay B. Streitz 

Acquisition Editor 
West Law School Publishing 
651-848-9410 

iay.streitz@,thomson.com 

L i ssa L. Broome 

Wachovia Professor of Bai~ki~zg Law 

Director, Center for Banking and Finance 

University of North Carolina School of Law 

CB # 3380 Van H~’cke-WeLLach Hall 

Chapel Nili, NC 27599-3380 

Ph: 919-962-7066 

Fx: 919-962-~277 

Emaii: lbroome@email.unc.edu 

Web: www. law.unc.edu!banking/ 



12 CFR 

§ 1.1 Authority, purpose, and scope. 

(a) Authority. This part is issued pursuant to 12 U.S.C. 1 et seq., 12 U.S.C. 24 (Seventh), 

and 12 U.S.C. 93a. 

(b) Purpose This part prescribes standards under which national banks may purchase, 
sell, deal in, underwrite, and hold securities, consistent with the authority contained in 12 
U.S.C. 24 (Seventh) and safe and sound banking practices. 

(c) Scope. The standards set forth in this part apply to national banks, District of 
Columbia banks, and federal branches of foreign banks. Further, pursuant to 12 U.S.C. 
335, State banks that are members of the Federal Reserve System are subject to the 

same limitations and conditions that apply to national banks in connection with 
purchasing, selling, dealing in, and underwriting securities and stock. In addition to 
activities authorized under this part, foreign branches of national banks are authorized to 
conduct international activities and invest in securities pursuant to 12 CFR part 211. 

§ 1.2 Definitions. 

(a) Capital and surplus means: 
(1) A bank’s Tier 1 and Tier 2 capital calculated under the OCC’s risk-based capital 
standards set forth in appendix A to 12 CFR part 3 (or comparable capital guidelines of 
the appropriate Federal banking agency) as reported in the bank’s Consolidated Report of 

Condition and Income filed under 12 U.S.C. 161 (or under 12 U.S.C. 1817 in the case of 
a state member bank); plus 

(2) The balance of a bank’s allowance for loan and lease losses not included in the bank’s 
Tier 2 capital, for purposes of the calculation of risk-based capital described in paragraph 
(a)(1) of this section, as reported in the bank’s Consolidated Report of Condition and 

Income filed under 12 U.S.C. 161 (or under 12 U.S.C. 1817 in the case of a state 
member bank). 

(b) General obligation of a State or political subdivision means: 
(1) An obligation supported by the full faith and credit of an obligor possessing general 
powers of taxation, including property taxation; or 

(2) An obligation payable from a special fund or by an obligor not possessing general 
powers of taxation, when an obligor possessing general powers of taxation, including 
property taxation, has unconditionally promised to make payments into the fund or 
otherwise provide funds to cover all required payments on the obligation. 

(c) Investment company means an investment company, including a mutual fund, 
registered under section 8 of the Investment Company Act of 1940, 15 tO. S.C. 80a-8. 

(d) Investment grade means a security that is rated in one of the four highest rating 
categories by: 
(1) Two or more NRSROs; or 

(2) One NRSRO if the security has been rated by only one NRSRO. 

(PAGE } 



(e) Investment security means a marketable debt obligation that is not predominantly 
speculative in nature. A security is not predominantly speculative in nature if it is rated 
investment grade. When a security is not rated, the security must be the credit equivalent 
of a security rated investment grade. 

(f) Marketable means that the security: 
(1) Is registered under the Securities Act of 1933, 15 U.S.C. 77a et seq.; 

(2) Is a municipal revenue bond exempt from registration under the Securities Act of 

1933, 15 U.S.C. 77c(a)(2); 

(3) Is offered and sold pursuant to Securities and Exchange Commission Rule 144A, 17 
CFR 230.144A, and rated investment grade or is the credit equivalent of investment 
grade; or 

(4) Can be sold with reasonable promptness at a price that corresponds reasonably to its 

fair value. 

(g) Municipal bonds means obligations of a State or political subdivision other than 
general obligations, and includes limited obligation bonds, revenue bonds, and 
obligations that satisfy the requirements of section 142(b)(1) of the Internal Revenue 
Code of 1986 issued by or on behalf of any State or political subdivision of a State, 
including any municipal corporate instrumentality of 1 or more States, or any public 
agency or authority of any State or political subdivision of a State. 

(h) NRSRO means a nationally recognized statistical rating organization. 

(i) Political subdivision means a county, city, town, or other municipal corporation, a 
public authority, and generally any publicly-owned entity that is an instrumentality of a 
State or of a municipal corporation. 

(j) Type I security means: 
(1) Obligations of the United States; 

(2) Obligations issued, insured, or guaranteed by a department or an agency of the 
United States Government, if the obligation, insurance, or guarantee commits the full 
faith and credit of the United States for the repayment of the obligation; 

(3) Obligations issued by a department or agency of the United States, or an agency or 
political subdivision of a State of the United States, that represent an interest in a loan or 
a pool of loans made to third parties, if the full faith and credit of the United States has 
been validly pledged for the full and timely payment of interest on, and principal of, the 
loans in the event of non-payment by the third party obligor(s); 

(4) General obligations of a State of the United States or any political subdivision thereof; 
and municipal bonds if the national bank is well capitalized as defined in 12 CFR 

6.4(b)(1); 
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(5) Obligations authorized under 12 U.S.C. 24 (Seventh) as permissible for a national 
bank to deal in, underwrite, purchase, and sell for the bank’s own account, including 
qualified Canadian government obligations; and 

(6) Other securities the OCC determines to be eligible as Type I securities under 12 

U.S.C. 24 (Seventh). 

(k) Type II security means an investment security that represents: 
(1) Obligations issued by a State, or a political subdivision or agency of a State, for 
housing, university, or dormitory purposes that would not satisfy the definition of Type 
securities pursuant to paragraph (j) of § 1.2; 

(2) Obligations of international and multilateral development banks and organizations 

listed in 12 U.S.C. 24 (Seventh); 

(3) Other obligations listed in 12 U.S.C. 24 (Seventh) as permissible for a bank to deal in, 
underwrite, purchase, and sell for the bank’s own account, subject to a limitation per 
obligor of 10 percent of the bank’s capital and surplus; and 

(4) Other securities the OCC determines to be eligible as Type II securities under 12 

U.S.C. 24 (Seventh). 

(1) Type III security means an investment security that does not qualify as a Type I, II, 
IV, or V security. Examples of Type III securities include corporate bonds and municipal 
bonds that do not satisfy the definition of Type I securities pursuant to paragraph (j) of § 
1.2 or the definition of Type II securities pursuant to paragraph (k) of § 1.2. 

(m) Type IV security means: 

(1) A small business-related security as defined in section 3(a)(53)(A) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78c(a)(53)(A), that is rated investment grade or is the 
credit equivalent thereof, that is fully secured by interests in a pool of loans to numerous 
obligors. 

(2) A commercial mortgage-related security that is offered or sold pursuant to section 
4(5) of the Securities Act of 1933, 15 U.S.C. 77d(5), that is rated investment grade or is 
the credit equivalent thereof, or a commercial mortgage-related security as described in 
section 3(a)(41) of the Securities Exchange Act of 1934, 15 U.S.C. 78c(a)(41), that is 
rated investment grade in one of the two highest investment grade rating categories, and 
that represents ownership of a promissory note or certificate of interest or participation 
that is directly secured by a first lien on one or more parcels of real estate upon which 
one or more commercial structures are located and that is fully secured by interests in a 
pool of loans to numerous obligors. 

(3) A residential mortgage-related security that is offered and sold pursuant to section 
4(5) of the Securities Act of 1933, 15 U.S.C. 77d(5), that is rated investment grade or is 
the credit equivalent thereof, or a residential mortgage-related security as described in 
section 3(a)(41) of the Securities Exchange Act of 1934, 15 U.S.C. 78c(a)(41)), that is 
rated investment grade in one of the two highest investment grade rating categories, and 

that does not otherwise qualify as a Type I security. 

(n) Type V security means a security that is: 
(1) Rated investment grade; 
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(2) Marketable; 

(3) Not a Type IV security; and 

(4) Fully secured by interests in a pool of loans to numerous obligors and in which a 
national bank could invest directly. 

[66 FR 34791, July 2, 2001] 

SOURCE: 61 FR 63982, Dec. 2, 1996, unless otherwise noted. 

§ 1,3 Limitations on dealing in, underwriting, and purchase and sale of 
securities. 

(a) Type I securities. A national bank may deal in, underwrite, purchase, and sell Type I 
securities for its own account. The amount of Type I securities that the bank may deal 

in, underwrite, purchase, and sell is not limited to a specified percentage of the bank’s 
capital and surplus. 

(b) Type II securities. A national bank may deal in, underwrite, purchase, and sell Type 
II securities for its own account, provided the aggregate par value of Type II securities 
issued by any one obligor held by the bank does not exceed 10 percent of the bank’s 
capital and surplus. In applying this limitation, a national bank shall take account of 
Type II securities that the bank is legally committed to purchase or to sell in addition to 
the bank’s existing holdings. 

(c) Type III securities. A national bank may purchase and sell Type III securities for its 
own account, provided the aggregate par value of Type III securities issued by any one 
obligor held by the bank does not exceed 10 percent of the bank’s capital and surplus. 
In applying this limitation, a national bank shall take account of Type III securities that 
the bank is legally committed to purchase or to sell in addition to the bank’s existing 
holdings. 

(d) Type II and III securities; other investment securities limitations. A national bank 
may not hold Type II and III securities issued by any one obligor with an aggregate par 

value exceeding 10 percent of the bank’s capital and surplus. However, if the proceeds 
of each issue are to be used to acquire and lease real estate and related facilities to 
economically and legally separate industrial tenants, and if each issue is payable solely 
from and secured by a first lien on the revenues to be derived from rentals paid by the 
lessee under net noncancellable leases, the bank may apply the 10 percent investment 
limitation separately to each issue of a single obligor. 

(e) Type IV securities-- 

(1) General. A national bank may purchase and sell Type IV securities for its own 

account. Except as described in paragraph (e)(2) of this section, the amount of the 
Type IV securities that a bank may purchase and sell is not limited to a specified 
percentage of the bank’s capital and surplus. 

(2) Limitation on small business-related securities rated in the third and fourth 
highest rating categories by an NRSRO. A national bank may hold small business- 
related securities, as defined in section 3(a)(53)(A) of the Securities Exchange Act of 
1934, 15 U.S.C. 78c(a)(53)(A), of any one issuer with an aggregate par value not 
exceeding 25 percent of the bank’s capital and surplus if those securities are rated 
investment grade in the third or fourth highest investment grade rating categories. 
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In applying this limitation, a national bank shall take account of securities that the 
bank is legally committed to purchase or to sell in addition to the bank’s existing 
holdings. No percentage of capital and surplus limit applies to small business related 
securities rated investment grade in the highest two investment grade rating 

categories. 

(f) Type V securities. A national bank may purchase and sell Type V securities for its 
own account provided that the aggregate par value of Type V securities issued by any 
one issuer held by the bank does not exceed 25 percent of the bank’s capital and 
surplus. In applying this limitation, a national bank shall take account of Type V 
securities that the bank is legally committed to purchase or to sell in addition to the 
bank’s existing holdings. 

(g) Securitization. A national bank may securitize and sell assets that it holds, as a part 
of its banking business. The amount of securitized loans and obligations that a bank 
may sell is not limited to a specified percentage of the bank’s capital and surplus. 

(h) Investment company shares-- 

(1) General. A national bank may purchase and sell for its own account investment 
company shares provided that: 

(i) The portfolio of the investment company consists exclusively of assets that the 
national bank may purchase and sell for its own account under this part; and 

(ii) The bank’s holdings of investment company shares do not exceed the limitations 
in § 1,4(e). 

(2) Other issuers. The OCC may determine that a national bank may invest in an 
entity that is exempt from registration as an investment company under section 
3(c)(1) of the Investment Company Act of 1940, provided that the portfolio of the 
entity consists exclusively of assets that a national bank may purchase and sell for 

its own account under this part. 

(i) Securities held based on estimates of obligor’s performance. 

(1) Notwithstanding §§ 1.2(d) and (e), a national bank may treat a debt security as 
an investment security for purposes of this part if the bank concludes, on the basis 
of estimates that the bank reasonably believes are reliable, that the obligor will be 
able to satisfy its obligations under that security, and the bank believes that the 
security may be sold with reasonable promptness at a price that corresponds 
reasonably to its fair value. 

(2) The aggregate par value of securities treated as investment securities under 
paragraph (i)(1) of this section may not exceed 5 percent of the bank’s capital and 
surplus. 

[64 FR 60098, Nov. 4, 1999] 

SOURCE: 61 FR 63982, Dec. 2, 1996, unless otherwise noted. 
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This part is issued under the authority of 12 U.S.C. 1 et seq., 93a, 161, 1818, 3907 and 

3909. 

[59 FR 64563, Dec. 15, 1994] 

SOURCE: 50 FR 10216, March 14, 1985; 54 FR 4177, Jan. 27, 1989; 57 FR 40307, Sept. 
3, 1992; 57 FR 44084, Sept. 24, 1992; 59 FR 60555, Nov. 25, 1994; 59 FR 64563, Dec. 

15, 1994; 59 FR 66651, Dec. 28, 1994; 60 FR 17987, April 10, 1995, unless otherwise 

noted. 

§ 3,2 Definitions, 

For the purposes of this part: 

(a) Adjusted total assets means the average total assets figure required to be computed 
for and stated in a bank’s most recent quarterly Consolidated Report of Condition and 

Income (Call Report) minus end-of-quarter intangible assets, deferred tax assets, and 
credit-enhancing interest-only strips, that are deducted from Tier 1 capital, and minus 
nonfinancial equity investments for which a Tier 1 capital deduction is required pursuant 
to section 2(c)(5) of appendix A of this part 3. The OCC reserves the right to require a 
bank to compute and maintain its capital ratios on the basis of actual, rather than 
average, total assets when necessary to carry out the purposes of this part. 

(b) Bank means a national banking association or District of Columbia Bank. 

(c) Tier 1 capital means Tier 1 capital as determined according to Section 2 of Appendix A 
of this part, including the deductions described therein. 

(d) Tier 2 capital means Tier 2 capital as determined according to Section 2 of Appendix A 
of this part, including the limitations described therein. 

(e) Total capital means Total capital as determined according to Section 1(25) and 
Section 2 of Appendix A of this part, including the deductions described therein. 

[55 FR 38800, Sept. 21, 1990; 60 FR 7907, Feb. 10, 1995; 67 FR 3795, Jan. 25, 2002] 

SOURCE: 50 FR 10216, March 14, 1985; 54 FR 4177, Jan. 27, 1989; 57 FR 40307, Sept. 
3, 1992; 57 FR 44084, Sept. 24, 1992; 59 FR 60555, Nov. 25, 1994; 59 FR 64563, Dec. 
15, 1994; 59 FR 66651, Dec. 28, 1994; 60 FR 17987, April 10, 1995, unless otherwise 

noted. 

§ 3.5 Applicability, 

This subpart is applicable to all banks unless the Office determines, pursuant to the 
procedures set forth in Subpart C, that different minimum capital ratios are appropriate 
for an individual bank based upon its particular circumstances, or unless different 

minimum capital ratios have been established or are established for an individual bank in 
a written agreement or a temporary or final order pursuant to 12 U.S.C. 1818 (b) or (c), 
or as a condition for approval of an application. 

SOURCE: 50 FR 10216, March 14, 1985; 54 FR 4177, Jan. 27, 1989; 57 FR 40307, Sept. 

3, 1992; 57 FR 44084, Sept. 24, 1992; 59 FR 60555, Nov. 25, 1994; 59 FR 64563, Dec. 
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15, 1994; 59 FR 66651, Dec. 28, 1994; 60 FR 17987, April 10, 1995, unless otherwise 

noted. 

§ 3,6 Minimum capital ratios. 

(a) Risk-based capital ratio. All national banks must have and maintain the minimum 
risk-based capital ratio as set forth in appendix A (and, for certain banks, in appendix B). 

(b) Total assets leverage ratio. All national banks must have and maintain Tier 1 capital 
in an amount equal to at least 3.0 percent of adjusted total assets. 

(c) Additional leverage ratio requirement. An institution operating at or near the level in 
paragraph (b) of this section should have well-diversified risks, including no undue 
interest rate risk exposure; excellent control systems; good earnings; high asset quality; 
high liquidity; and well managed on-and off-balance sheet activities; and in general be 
considered a strong banking organization, rated composite 1 under the Uniform Financial 
Institutions Rating System (CAMELS) rating system of banks. For all but the most highly- 
rated banks meeting the conditions set forth in this paragraph (c), the minimum Tier 1 
leverage ratio is 4 percent. In all cases, banking institutions should hold capital 
commensurate with the level and nature of all risks. 

[55 FR 38800, Sept. 21, 1990; 61 FR 47367, Sept. 6, 1996; 64 FR 10199, March 2, 

1999] 

SOURCE: 50 FR 10216, March 14, 1985; 54 FR 4177, Jan. 27, 1989; 57 FR 40307, Sept. 

3, 1992; 57 FR 44084, Sept. 24, 1992; 59 FR 60555, Nov. 25, 1994; 59 FR 64563, Dec. 
15, 1994; 59 FR 66651, Dec. 28, 1994; 60 FR 17987, April 10, 1995, unless otherwise 

noted. 

Section 2. Components of Capital. 

A national bank’s qualifying capital base consists &two types of capital-- core (Tier 1) 
and supplementary, (Tier 2). 

(a) Tier 1 Capital. The following elements comprise a national bank’s Tier 1 capital: 

(1) C omm on stockhol ders’ equity; 

(2) Noncumulative perpetual preferred stock and related surplus; and [FN2] 
[FN2] Preferred stock issues where the dividend is reset periodically based upon current 
market conditions and the bank’s current credit rating, including but not limited to, 
auction rate, money market or remarketable preferred stock, are assigned to Tier 2 
capital, regardless of whether the dividends are cumulative or noncumulative. 

(3) Minority interests in the equity accounts of consolidated subsidiaries, except that the 
follovdng are not included in Tier 1 capital or total capital: 

(i) Minority interests in a small business investment company or investment fund that 
holds nonfinancial equity investments and minority interests in a subsidiary that is 
engaged in a nonfinancial activities and is held under one &the legal authorities listed in 
section 1(c) (2 3) of this appendix A. 

{PAGE } 



(ii) Minority interests in consolidated asset-backed commercial paper programs 
sponsored by a bank if the consolidated assets are excluded from risk-weighted assets 
pursuant to section 3(a)(5)(i) of this appendix A. 

(b) Tier 2 Capital. The following elements comprise a national bank’s Tier 2 capital: 

(1) Allowance for loan and lease losses, up to a maximum of 1.25% of risk-weighted 

assets, [FN3] subject to the transition rules in section 4(a)(2) of this appendix A; 
[FN3] The amount of the allowance for loan and lease losses that may be included in 
capital is based on a percentage of risk-weighted assets. The gross sum of risk-weighted 
assets used in this calculation includes all risk-weighted assets, with the exception of the 
assets required to be deducted under section 3 in establishing risk-weighted assets (i.e., 
the assets required to be deducted from capital under section 2(c)) of this appendix. A 
banking organization may deduct reserves for loan and lease losses in excess of the 
amount permitted to be included as capital, as well as allocated transfer risk reserves and 
reserves held against other real estate owned, from the gross sum of risk-weighted 
assets in computing the denominator of the risk-based capital ratio. 

(2) Cumulative perpetual preferred stock, long-term preferred stock, convertible preferred 
stock, and any related surplus, without limit, if the issuing national bank has the option to 
defer payment of dividends on these instruments. For long-term preferred stock, the 
amount that is eligible to be included as Tier 2 capital is reduced by 20% of the original 
amount of the instrument (net of redemptions) at the beginning of each of the last five 
years of the life of the instrument; 

(3) Hybrid capital instruments, without limit. Hybrid capital instruments are those 
instruments that combine certain characteristics of debt and equity, such as perpetual 
debt. To be included as Tier 2 capital, these instruments must meet the following criteria: 
[FN4] 
[FN4] Mandatory convertible debt instruments that meet the requirements of 12 CFR 
3.::[O0(e)(~;), or that have been previously approved as capital by the OCC, are treated as 
qualifying hybrid capital instruments. 

(i) The instrument must be unsecured, subordinated to the claims of depositors and 
general creditors, and fully paid-up; 

(ii) The instrument must not be redeemable at the option of the holder prior to maturity, 
except with the prior approval of the OCC; 

(iii) The instrument must be available to participate in losses while the issuer is operating 

as a going concern (in this regard, the instrument must automatically convert to common 
stock or perpetual preferred stock, if the sum of the retained earnings and capital surplus 
accounts of the issuer shows a negative balance); and 

(iv) The instrument must provide the option for the issuer to defer principal and interest 
payments, if 

(A) The issuer does not report a net profit for the most recent combined four quarters, and 
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(B) The issuer eliminates cash dividends on its common and preferred stock. 

(4) Term subordinated debt instruments, and intermediate-term preferred stock and 
related surplus are included in Tier 2 capital, but only to a maximum of 50% of Tier 1 
capital as calculated after deductions pursuant to section 2(c) of this appendix. To be 
considered capital, term subordinated debt instruments shall meet the requirements of § 
3.100(f)(1). However, pursuant to 12 CFR 5.47, the OCC may, in some cases, require that 
the subordinated debt be approved by the OCC before the subordinated debt may qualify 
as Tier 2 capital or may require prior approval for any prepayment (including payment 
pursuant to an acceleration clause or redemption prior to maturity) of the subordinated 
debt. Also, at the beginning of each of the last five years for the life of either type of 
instrument, the amount that is eligible to be included as Tier 2 capital is reduced by 20% 
of the original amount of that instrument (net of redemptions). 

(5) Up to 45 percent of the pretax net unrealized holding gains (that is, the excess, if any, 
of the fair value over historical cost) on available-for-sale equity securities with readily 
determinable fair values. [FNS] Unrealized gains (losses) on other types of assets, such as 
bank premises and available- for-sale debt securities, are not included in Tier 2 capital, 
but the OCC may take these unrealized gains (losses) into account as additional factors 
when assessing a bank’s overall capital adequacy. 
[FN5] The OCt reserves the authority to exclude all or a portion of unrealized gains from 
Tier 2 capital if the OCC determines that the equity securities are not prudently valued. 

(c) Deductions from Capital. The following items are deducted from the appropriate 
portion of a national bank’s capital base when calculating its risk-based capital ratio: 

(1) Deductions from Tier 1 Capital. The following items are deducted from Tier 1 capital 
before the Tier 2 portion of the calculation is made: 

(i) Goodwill; 

(ii) Other intangible assets, except as provided in section 2(c)(2) of this appendix A; 

(iii) Deferred tax assets, except as provided in section 2(c)(3) of this appendix A, that are 
dependent upon future taxable income, which exceed the lesser of either: 

(A) The amount of deferred tax assets that the bank could reasonably expect to realize 
within one year of the quarter-end Call Report, based on its estimate of future taxable 
income for that year; or 

(B) 10% of Tier 1 capital, net of goodwill and all intangible assets other than purchased 
credit card relationships, mortgage servicing assets and non-mortgage sew’icing assets; 
and 

(iv) Credit-enhancing interest-only strips (as defined in section 4(a)(3) of this appendix 
A), as provided in section 2(c)(4). 

(v) Nonfinancial equity investments as provided by section 2(c)(5) of this appendix A. 
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(2) Qualifying intangible assets. Subj ect to the follo~ving conditions, mortgage sew-icing 
assets, nonmortgage servicing assets [FN6] and purchased credit card relationships need 
not be deducted from Tier 1 capital: 
[FN6] Intangible assets are defined to exclude IO strips receivable related to these 
mortgage and non-mortgage servicing assets. See section 1(c)(14) of this appendix A. 
Consequently, IO strips receivable related to mortgage and non-mortgage servicing 

assets are not required to be deducted under section 2(c)(2) of this appendix A. 
However, credit-enhancing interest-only strips as defined in section 4(a)(3) are deducted 
from Tier 1 capital in accordance with section 2(c)(4) of this appendix A. Any non credit- 
enhancing IO strips receivable are subject to a 100% risk weight under section 3(a)(4) of 
this appendix A. 

(i) The total of all intangible assets that are included in Tier 1 capital is limited to 100 
percent of Tier 1 capital, of~vhich no more than 25 percent of Tier 1 capital can consist 
of purchased credit card relationships and non-mortgage servicing assets in the aggregate. 
Calculation of these limitations must be based on Tier 1 capital net of goodwill and all 
other identifiable intangibles, other than purchased credit card relationships, mortgage 
servicing assets and non-mortgage servicing assets. 

(ii) Banks must value each intangible asset included in Tier 1 capital at least quarterly at 

the lesser of: 

(A) 90 percent of the fair value of each intangible asset, determined in accordance with 
section 2(c)(2)(iii) of this appendix A; or 

(B) 100 percent of the remaining unamortized book value. 

(iii) The quarterly determination of the current fair value of the intangible asset must 
include adjustments for any significant changes in original valuation assumptions, 
including changes in prepayment estimates. 

(iv) Banks may elect to deduct disallowed servicing assets on a basis that is net of any 
associated deferred tax liability. Deferred tax liabilities netted in this manner cannot also 
be netted against deferred tax assets when determining the amount of deferred tax assets 
that are dependent upon future taxable income. 

(3) Deferred tax assets--0) Net unrealized gains and losses on available-for-sale 
securities. Before calculating the amount of deferred tax assets subj ect to the limit in 
section 2(c)(1)(iii) of this appendix A, a bank may eliminate the deferred tax effects of 
any net unrealized holding gains and losses on available-for-sale debt securities. Banks 
report these net unrealized holding gains and losses in their Call Reports as a separate 
component of equity capital, but exclude them from the definition of common 
stockholders’ equity for regulatory capital purposes. A bank that adopts a policy to deduct 
these amounts must apply that approach consistently in all furore calculations of the 
amount of disallowed deferred tax assets under section 2(c)(1)(iii) of this appendix A. 

(ii) Consolidated groups. The amount of deferred tax assets that a bank can realize from 
taxes paid in prior carryback years and from reversals of existing taxable temporary 
differences generally would not be deducted from capital. However, for a bank that is a 
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member of a consolidated group (for tax purposes), the amount of carryback potential a 
bank may consider in calculating the limit on deferred tax assets under section 2(c)(1)(iii) 
of this appendix A, may not exceed the amount that the bank could reasonably expect to 
have refunded by its parent holding company. 

(iii) Nontaxable Purchase Business Combination. In calculating the amount of net 
deferred tax assets under section 2(c)(1)(iii) of this appendix A, a deferred tax liability 
that is specifically associated with an intangible asset (other than purchased mortgage 
servicing rights and purchased credit card relationships) due to a nontaxable purchase 
business combination may be netted against that intangible asset. Only the net amount of 
the intangible asset must be deducted from Tier 1 capital. Deferred tax liabilities netted in 
this manner cannot also be netted against deferred tax assets when determining the 
amount of net deferred tax assets that are dependent upon future taxable income. 

(iv) Estimated future taxable income. Estimated future taxable income does not include 
net operating loss carryforwards to be used during that year or the amount of existing 
temporary differences expected to reverse within the year. A bank may use future taxable 
income projections for their closest fiscal year, provided it adjusts the projections for any 
significant changes that occur or that it expects to occur. Such projections must include 
the estimated effect of tax planning strategies that the bank expects to implement to 
realize net operating losses or tax credit carryforwards that will otherwise expire during 
the year. 

(4) Credit-enhancing interest-only strips. Credit-enhancing interest-only strips, whether 
purchased or retained, that exceed 25% of Tier 1 capital must be deducted from Tier 1 
capital. Purchased and retained credit-enhancing interest-only strips, on a non-tax 
adjusted basis, are included in the total amount that is used for purposes of determining 
whether a bank exceeds its Tier 1 capital. 

(i) The 25% limitation on credit-enhancing interest-only strips will be based on Tier 1 
capital net of goodwill and all identifiable intangibles, other than purchased credit card 
relationships, mortgage servicing assets and non-mortgage servicing assets. 

(ii) Banks must value each credit-enhancing interest-only strip included in Tier 1 capital 
at least quarterly. The quarterly determination of the current fair value of the credit- 
enhancing interest-only strip must include adjustments for any significant changes in 
original valuation assumptions, including changes in prepayment estimates. 

(iii) Banks may elect to deduct disallowed credit-enhancing interest-only strips on a basis 
that is net of any associated deferred tax liability. Deferred tax liabilities netted in this 
manner cannot also be netted against deferred tax assets when determining the amount of 
deferred tax assets that are dependent upon future taxable income. 

(5) Nonfinancial equity investments--0) General. (A) A bank must deduct from its Tier 1 
capital the appropriate percentage, as determined in accordance with Table A, of the 
adjusted carrying value of all nonfinancial equity investments held by the bank and its 
subsidiaries. 
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Table A.--Deduction for Nonfinancial EquitTy Investments 

Aggregate adj usted carrying value of all nonfinancial 

equityT investments held directly or indirectly by banks 
(as a percentage of the Tier 1 capital of the bank) [FN1] 

of the adjusted 
carrying value 

of the 

investment) 

Deduction from 
Tier 1 Capital 
(as a percentage 

Less than 15 percent ....................................... 8.0 percent. 
Greater than or equal to 15 percent but less than 25 
percent .................................................. 12.0 percent. 

Greater than or equal to 25 percent ........................ 25.0 percent. 

[FN1] For purposes of calculating the adjusted carrying value of nonfinancial 
equity invest,nents as a percentage of Tier 1 capital, Tier 1 capital is 
defined as the su,n of the Tier 1 capital elements net of goodwill and net of 
all identifiable intangible assets other than mortgage servicing assets, 
nonmortgage servicing assets and purchased credit card relationships, but 
prior to the deduction for disallowed mortgage servicing assets, disallowed 
nonmortgage servicing assets, disallowed purchased credit card relationships, 
disallowed credit-enhancing interest only strips (both purchased and 
retained), disallowed deferred tax assets, m~d nonfinancial equi~ 
investments. 

(B) Deductions for nonfinancial equity investments must be applied on a marginal basis 
to the portions of the adjusted carrying value of nonfinancial equity investments that fall 
within the specified ranges of the bank’s Tier 1 capital. For example, if the adjusted 
carrying value of all nonfinancial equity investments held by a bank equals 20 percent of 
the Tier 1 capital of the bank, then the amount of the deduction would be 8 percent of the 
adjusted carrying value of all investments up to 15 percent of the bank’s Tier 1 capital, 
and 12 percent &the adjusted carrying value of all investments equal to, or in excess of, 
15 percent of the bank’s Tier 1 capital. 

(C) The total adjusted carrying value of any nonfinancial equity investment that is subj ect 
to deduction under section 2(c)(5) of this appendix A is excluded from the bank’s 
weighted risk assets for purposes of computing the denominator of the bank’s risk-based 
capital ratio. For example, if 8 percent of the adjusted carrying value of a nonfinancial 
equity investment is deducted from Tier 1 capital, the entire adjusted carrying value of 
the investment will be excluded from risk-weighted assets in calculating the denominator 
of the risk-based capital ratio. 

(D) Banks engaged in equity investment activities, including those banks with a high 
concentration in nonfinancial equity investments (e.g., in excess of 50 percent of Tier 1 
capital), will be monitored and may be subj ect to heightened supervision, as appropriate, 
by the OCC to ensure that such banks maintain capital levels that are appropriate in light 
of their equity investment activities, and the OCC may impose a higher capital charge in 
any case where the circumstances, such as the level of risk of the particular investment or 
portfolio of investments, the risk management systems of the bank, or other information, 
indicate that a higher minimum capital requirement is appropriate. 
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(ii) Small business investment company investments. (A) Notwithstanding section 
2(c)(5)(i) of this appendix A, no deduction is required for nonfinancial equity 
investments that are made by a bank or its subsidiary through a SBIC that is consolidated 
with the bank, or in a SBIC that is not consolidated with the bank, to the extent that such 
investments, in the aggregate, do not exceed 15 percent of the Tier 1 capital of the bank. 
Except as provided in paragraph (c)(5)(ii)(B) of this section, any nonfinancial equity 
investment that is held through or in a SBIC and not deducted from Tier 1 capital will be 
assigned to the 100 percent risk-weight category and included in the bank’s consolidated 
risk-weighted assets. 

(B) If a bank has an investment in a SBIC that is consolidated for accounting purposes 
but the SBIC is not wholly owned by the bank, the adjusted carrying value of the bank’s 
nonfinancial equity investments held through the SBIC is equal to the bank’s 
proportionate share of the SBIC’s adjusted carrying value of its equity investments in 
nonfinancial companies. The remainder of the SBIC’s adjusted carrying value (i.e., the 
minority interest holders’ proportionate share) is excluded from the risk-weighted assets 
of the bank. 

(C) If a bank has an investment in a SBIC that is not consolidated for accounting 
purposes and has current information that identifies the percentage of the SBIC’s assets 
that are equity investments in nonfinancial companies, the bank may reduce the adjusted 
carrying value of its investment in the SBIC proportionately to reflect the percentage of 
the adjusted carrying value of the SBIC’s assets that are not equity investments in 
nonfinancial companies. The amount by which the adjusted carrying value of the bank’s 
investment in the SBIC is reduced under this paragraph will be risk weighted at 100 
percent and included in the bank’s risk-weighted assets. 

(D) To the extent the adjusted carrying value of all nonfinancial equity investments that 
the bank holds through a consolidated SBIC or in a nonconsolidated SBIC equals or 
exceeds, in the aggregate, 15 percent of the Tier 1 capital of the bank, the appropriate 
percentage of such amounts, as set forth in Table A, must be deducted from the bank’s 
Tier 1 capital. In addition, the aggregate adjusted carrying value of all nonfinancial equity 
investments held through a consolidated SBIC and in a nonconsolidated SBIC (including 
any nonfinancial equity investments for which no deduction is required) must be included 
in determining, for purposes of Table A the total amount of nonfinancial equity 
investments held by the bank in relation to its Tier 1 capital. 

(iii) Nonfinancial equity investments excluded. (A) Notwithstanding section 2(c)(5)(i) 
and (ii) of this appendix A, no deduction from Tier 1 capital is required for the following: 

(1) Nonfinancial equity investments (or portion of such investments) made by the bank 
prior to March 13, 2000, and continuously held by the bank since March 13, 2000. 

(2) Nonfinancial equity investments made on or after March 13, 2000, pursuant to a 
legally binding written commitment that was entered into by the bank prior to March 13, 
2000, and that required the bank to make the investment, if the bank has continuously 
held the investment since the date the investment was acquired. 
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(3) Nonfinancial equity investments received by the bank through a stock split or stock 
dividend on a nonfinancial equity investment made prior to March 13, 2000, provided 
that the bank provides no consideration for the shares or interests received, and the 
transaction does not materially increase the bank’s proportional interest in the 
nonfinancial company. 

(4) Nonfinancial equity investments received by the bank through the exercise on or after 
March 13, 2000, of an option, warrant, or other agreement that provides the bank with the 
right, but not the obligation, to acquire equity or make an investment in a nonfinancial 
company, if the option, warrant, or other agreement was acquired by the bank prior to 
March 13, 2000, and the bank provides no consideration for the nonfinancial equity 
investments. 

(B) Any excluded nonfinancial equity investments described in section 2(c)(5)(iii)(A) of 
this appendix A must be included in determining the total amount of nonfinancial equity 
investments held by the bank in relation to its Tier 1 capital for purposes of Table A. In 
addition, any excluded nonfinancial equity investments will be risk weighted at 100 
percent and included in the bank’s risk-weighted assets. 

(6) Deductions from total capital. The following items are deducted from total capital: 

(i) Investments, both equity and debt, in unconsolidated banking and finance subsidiaries 
that are deemed to be capital of the subsidiary; [FN7] and 
[FN7] The OCC may require deduction of investments in other subsidiaries and associated 
companies, on a case-by-case basis. 

(ii) Reciprocal holdings of bank capital instruments. 

PG 548 TABLE 1 2 3 NOT FOUND NOT FOUND NOT FOUND RE LOOOKKK 
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5,20 Organizing a bank, 

(a) Authority. 12 U.S.C. 21, 22, 24(Seventh), 26, 27, 92a, 93a, 1814(b), 1816, and 2903. 

(b) Licensing requirements. Any person desiring to establish a national bank shall submit 
an application and obtain prior OCC approval. 

(c) Scope. This section describes the procedures and requirements governing OCC review 
and approval of an application to establish a national bank, including a national bank with 
a special purpose. Information regarding an application to establish an interim national 
bank solely to facilitate a business combination is set forth in {} 5.33. 

(d) Definitions. For purposes of this section: 
(1) Bankers’ bank means a bank owned exclusively (except to the extent directors’ 
qualifying shares are required by law) by other depository institutions or depository 
institution holding companies (as that term is defined in section 3 of the Federal Deposit 
Insurance Act, 12 U.S.C. 1813), the activities of which are limited by its articles of 
association exclusively to providing services to or for other depository institutions, their 
holding companies, and the officers, directors, and employees of such institutions and 
companies, and to providing correspondent banking services at the request of other 
depository institutions or their holding companies. 

(2) Control means control as used in section 2 of the Bank Holding Company Act, 12 
U.S.C. 1841(a)(2). 

(3) Final approval means the OCC action issuing a charter certificate and authorizing a 
national bank to open for business. 

(4) Holding company means any company that controls or proposes to control a national 
bank whether or not the company is a bank holding company under section 2 of the Bank 
Holding Company Act, 12 U.S.C. 1841(a)(1). 

(5) Lead depository institution means the largest depository institution controlled by a 
bank holding company based on a comparison of the average total assets controlled by 
each depository institution as reported in its Consolidated Report of Condition and 
Income required to be filed for the immediately preceding four calendar quarters. 

(6) Organizing group means five or more persons acting on their own behalf, or serving 
as representatives of a sponsoring holding company, who apply to the OCC for a national 

bank charter. 

(7) Preliminary approval means a decision by the OCC permitting an organizing group to 
go forward with the organization of the proposed national bank. A preliminary approval 
generally is subject to certain conditions that an applicant must satisfy before the OCC 
will grant final approval. 

(e) Statutory requirements-- 
(1) General. The OCC charters a national bank under the authority of the National Bank 
Act of 1864, as amended, 12 U.S.C. 1 et seq. The bank may be a special purpose bank 
that limits its activities to fiduciary activities or to any other activities within the business 
of banking. A special purpose bank that conducts activities other than fiduciary activities 
must conduct at least one of the following three core banking functions: receiving 
deposits; paying checks; or lending money. The name of a proposed bank must include 
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the word "national." In determining whether to approve an application to establish a 
national bank, the OCC verifies that the proposed national bank has complied with the 
following requirements of the National Bank Act. A national bank shall: 

(i) Draft and file articles of association with the OCC; 

(ii) Draft and file an organization certificate containing specified information with the 

OCC; 

(iii) Ensure that all capital stock is paid in; and 

(iv) Have at least five elected directors. 

(2) Community Reinvestment Act. Twelve CFR part 25 requires the OCC to take into 
account a proposed insured national bank’s description of how it will meet its CRA 
objectives. 

(f) Policy-- 
(1) General. The marketplace is normally the best regulator of economic activity, and 
competition within the marketplace promotes efficiency and better customer service. 
Accordingly, it is the OCC’s policy to approve proposals to establish national banks, 
including minority-owned institutions, that have a reasonable chance of success and that 
will be operated in a safe and sound manner. It is not the OCC’s policy to ensure that a 

proposal to establish a national bank is without risk to the organizers or to protect 
existing institutions from healthy competition from a new national bank. 

(2) Policy considerations. 

(i) In evaluating an application to establish a national bank, the OCC considers whether 
the proposed bank: 

(A) Has organizers who are familiar with national banking laws and regulations; 

(B) Has competent management, including a board of directors, with ability and 
experience relevant to the types of services to be provided; 

(C) Has capital that is sufficient to support the projected volume and type of business; 

(D) Can reasonably be expected to achieve and maintain profitability; and 

(E) Will be operated in a safe and sound manner. 

(ii) The OCC may also consider additional factors listed in section 6 of the Federal Deposit 
Insurance Act, 12 U.S.C. 1816, including the risk to the Federal deposit insurance fund, 
and whether the proposed bank’s corporate powers are consistent with the purposes of 
the Federal Deposit Insurance Act and the National Bank Act. 

(3) OCC evaluation. The OCC evaluates a proposed national bank’s organizing group and 
its business plan or operating plan together. The OCC’s judgment concerning one may 
affect the evaluation of the other. An organizing group and its business plan or operating 
plan must be stronger in markets where economic conditions are marginal or competition 

is intense. 
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(g) Organizing group-- 
(i) General. Strong organizing groups generally include diverse business and financial 
interests and community involvement. An organizing group must have the experience, 
competence, willingness, and ability to be active in directing the proposed national bank’s 
affairs in a safe and sound manner. The bank’s initial board of directors generally is 
comprised of many, if not all, of the organizers. The business plan or operating plan and 
other information supplied in the application must demonstrate an organizing group’s 
collective ability to establish and operate a successful bank in the economic and 
competitive conditions of the market to be served. Each organizer should be 
knowledgeable about the business plan or operating plan. A poor business plan or 
operating plan reflects adversely on the organizing group’s ability, and the OCC generally 
denies applications with poor business plans or operating plans. 

(2) Management selection. The initial board of directors must select competent senior 
executive officers before the OCC grants final approval. Early selection of executive 
officers, especially the chief executive officer, contributes favorably to the preparation 
and review of a business plan or operating plan that is accurate, complete, and 
appropriate for the type of bank proposed and its market, and reflects favorably upon an 

application. As a condition of the charter approval, the OCC retains the right to object to 
and preclude the hiring of any officer, or the appointment or election of any director, for a 
two-year period from the date the bank commences business. 

(3) Financial resources. 

(i) Each organizer must have a history of responsibility, personal honesty, and integrity. 
Personal wealth is not a prerequisite to become an organizer or director of a national 
bank. However, directors’ stock purchases, individually and in the aggregate, should 

reflect a financial commitment to the success of the national bank that is reasonable in 
relation to their individual and collective financial strength. A director should not have to 

depend on bank dividends, fees, or other compensation to satisfy financial obligations. 

(ii) Because directors are often the primary source of additional capital for a bank not 
affiliated with a holding company, it is desirable that an organizer who is also proposed 
as a director of the national bank be able to supply or have a realistic plan to enable the 
bank to obtain capital when needed. 

(iii) Any financial or other business arrangement, direct or indirect, between the 
organizing group or other insider and the proposed national bank must be on 
nonpreferential terms. 

(4) Organizational expenses. 

(i) Organizers are expected to contribute time and expertise to the organization of the 

bank. Organizers should not bill excessive charges to the bank for professional and 
consulting services or unduly rely upon these fees as a source of income. 

(ii) A proposed national bank shall not pay any fee that is contingent upon an OCC 
decision. Such action generally is grounds for denial of the application or withdrawal of 
preliminary approval. Organizational expenses for denied applications are the sole 

responsibility of the organizing group. 

(5) Sponsor’s experience and support. A sponsor must be financially able to support the 
new bank’s operations and to provide or locate capital when needed. The OCC primarily 
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considers the financial and managerial resources of the sponsor and the sponsor’s record 
of performance, rather than the financial and managerial resources of the organizing 
group, if an organizing group is sponsored by: 

(i) An existing holding company; 

(ii) Individuals currently affiliated with other depository institutions; or 

(iii) Individuals who, in the OCC’s view, are otherwise collectively experienced in banking 
and have demonstrated the ability to work together effectively. 

(h) Business plan or Operating plan-- 
(1) General. 

(i) Organizers of a proposed national bank shall submit a business plan or operating plan 
that adequately addresses the statutory and policy considerations set forth in paragraphs 
(e) and (0(2) of this section. The plan must reflect sound banking principles and 
demonstrate realistic assessments of risk in light of economic and competitive conditions 
in the market to be served. 

(ii) The OCC may offset deficiencies in one factor by strengths in one or more other 
factors. However, deficiencies in some factors, such as unrealistic earnings prospects, 
may have a negative influence on the evaluation of other factors, such as capital 

adequacy, or may be serious enough by themselves to result in denial. The OCC 
considers inadequacies in a business plan or operating plan to reflect negatively on the 
organizing group’s ability to operate a successful bank. 

(2) Earnings prospects. The organizing group shall submit pro forma balance sheets and 
income statements as part of the business plan or operating plan. The OCC reviews all 
projections for reasonableness of assumptions and consistency with the business plan or 
operating plan. 

(3) Management. 

(i) The organizing group shall include in the business plan or operating plan information 
sufficient to permit the OCC to evaluate the overall management ability of the organizing 
group. If the organizing group has limited banking experience or community involvement, 
the senior executive officers must be able to compensate for such deficiencies. 

(ii) The organizing group may not hire an officer or elect or appoint a director if the OCC 
objects to that person at any time prior to the date the bank commences business. 

(4) Capital. A proposed bank must have sufficient initial capital, net of any organizational 
expenses that will be charged to the bank’s capital after it begins operations, to support 
the bank’s projected volume and type of business. 

(5) Community service. 

(i) The business plan or operating plan must indicate the organizing group’s knowledge of 
and plans for serving the community. The organizing group shall evaluate the banking 
needs of the community, including its consumer, business, nonprofit, and government 
sectors. The business plan or operating plan must demonstrate how the proposed bank 
responds to those needs consistent with the safe and sound operation of the bank. The 
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provisions of this paragraph may not apply to an application to organize a bank for a 
special purpose. 

(ii) As part of its business plan or operating plan, the organizing group shall submit a 

statement that demonstrates its plans to achieve CRA objectives. 

(iii) Because community support is important to the long-term success of a bank, the 
organizing group shall include plans for attracting and maintaining community support. 

(6) Safety and soundness. The business plan or operating plan must demonstrate that 
the organizing group (and the sponsoring company, if any), is aware of, and 
understands, national banking laws and regulations, and safe and sound banking 
operations and practices. The OCC will deny an application that does not meet these 
safety and soundness requirements. 

(7) Fiduciary services. The business plan or operating plan must indicate if the proposed 
bank intends to offer fiduciary services. The information required by § 5.26 shall be filed 
with the charter application. A separate application is not required. 

(i) Procedures-- 
(1) PreNing meeting. The OCt normally requires a prefiling meeting with the organizers 
of a proposed national bank before the organizers file an application. Organizers should 
be familiar with the OCC’s chartering policy and procedural requirements in the Manual 
before the prefiling meeting. The prefiling meeting normally is held in the district office 
where the application will be filed but may be held at another location at the request of 
the applicant. 

(2) Business plan or operating plan. An organizing group shall file a business plan or 
operating plan that addresses the subjects discussed in paragraph (h) of this section. 

(3) Spokesperson. The organizing group shall designate a spokesperson to represent the 
organizing group in all contacts with the OCC. The spokesperson shall be an organizer 
and proposed director of the new bank, except a representative of the sponsor or 
sponsors may serve as spokesperson if an application is sponsored by an existing holding 
company, individuals currently affiliated with other depository institutions, or individuals 
who, in the OCC’s view, are otherwise collectively experienced in banking and have 
demonstrated the ability to work together effectively. 

(4) Decision notification. The OCC notifies the spokesperson and other interested persons 
in writing of its decision on an application. 

(5) Post-decision activities. 

(i) Before the OCC grants final approval, a proposed national bank must be established as 
a legal entity. A national bank becomes a legal entity after it has filed its organization 
certificate and articles of association with the OCC as required by law. In addition, the 

organizing group shall elect a board of directors. The proposed bank may not conduct the 
business of banking until the OCC grants final approval. 

(ii) For all capital obtained through a public offering a proposed national bank shall use an 
offering circular that complies with the OCC’s securities offering regulations, 12 CFR part 

16. 
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(iii) A national bank in organization shall raise its capital before it commences business. 
Preliminary approval expires if a national bank in organization does not raise the required 
capital within 12 months from the date the OCC grants preliminary approval. Approval 
expires if the national bank does not commence business within 18 months from the date 
the OCC grants preliminary approval. 

(j) Expedited review. An application to establish a full-service national bank that is 
sponsored by a bank holding company whose lead depository institution is an eligible 
bank or eligible depository institution is deemed preliminarily approved by the OCC as of 
the 15th day after the close of the public comment period or the 45th day after the filing 
is received by the OCC, whichever is later, unless the OCC: 
(1) Notifies the applicant prior to that date that the filing is not eligible for expedited 
review, or the expedited review process is extended, under § 5.13(a)(2); or 

(2) Notifies the applicant prior to that date that the OCC has determined that the 
proposed bank will offer banking services that are materially different than those offered 
by the lead depository institution. 

(k) National bankers’ banks-- 
(1) Activities and customers. In addition to the other requirements of this section, when 

an organizing group seeks to organize a national bankers’ bank, the organizing group 
shall list in the application the anticipated activities and customers or clients of the 
proposed national bankers’ bank. 

(2) Waiver of requirements. At the organizing group’s request, the OCC may waive 

requirements that are applicable to national banks in general if those requirements are 
inappropriate for a national bankers’ bank and would impede its ability to provide desired 
services to its market. An applicant must submit a request for a waiver with the 
application and must support the request with adequate justification and legal analysis. A 
national bankers’ bank that is already in operation may also request a waiver. The OCC 
cannot waive statutory provisions that specifically apply to national bankers’ banks 
pursuant to 12 U.S.C. 27(b)(1). 

(3) Investments. A national bank may invest up to ten percent of its capital and surplus 
in a bankers’ bank and may own five percent or less of any class of a bankers’ bank’s 

voting securities. 

(1) Special purpose banks. An applicant for a national bank charter that will limit its 
activities to fiduciary activities, credit card operations, or another special purpose shall 
adhere to establi shed charter procedures with modifications appropriate for the 
circumstances as determined by the OCC. An applicant for a national bank charter that 
will have a community development focus shall also adhere to established charter 
procedures with modifications appropriate for the circumstances as determined by the 
OCC. In addition to the other requirements in this section, a bank limited to fiduciary 
activities, credit card operations, or another special purpose may not conduct that 
business until the OCC grants final approval for the bank to commence operations. A 
national bank that seeks to invest in a bank with a community development focus must 
comply with applicable requirements of 12 CFR part 24. 

[68 FR 70129, Dec. 17, 2003; 69 FR 50297, Aug. 16, 2004] 
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§ 5,24 Conversion, 

(a) Authority. 12 U.S.C. 35, 93a, 214a, 214b, 214c, and 2903. 

(b) Licensing requirements. A state bank (including a "state bank" as defined in 12 U.S.C. 

214(a)) or a Federal savings association shall submit an application and obtain prior OCC 
approval to convert to a national bank charter. A national bank shall give notice to the 
OCC before converting to a state bank (including a "state bank" as defined in 12 u.s.c. 
214(a)) or Federal savings association. 

(c) Scope. This section describes procedures and standards governing OCC review and 
approval of an application by a state bank or Federal savings association to convert to a 
national bank charter. This section also describes notice procedures for a national bank 
seeking to convert to a state bank or Federal savings association. 

(d) Conversion of a state bank or Federal savings association to a national bank-- 
(1) Policy. Consistent with the OCC’s chartering policy, it is OCC policy to allow 
conversion to a national bank charter by another financial institution that can operate 
safely and soundly as a national bank in compliance with applicable laws, regulations, and 
policies. The OCC may deny an application by any state bank (including a "state bank" as 
defined in 12 U.S.C. 214(a)) and any Federal savings association to convert to a national 
bank charter on the basis of the standards for denial set forth in § 5.13(b), or when 
conversion would permit the applicant to escape supervisory action by its current 
regulator. 

(2) Procedures. 

(i) Prefiling communications. The applicant should consult with the appropriate district 
office prior to filing if it anticipates that its application will raise unusual or complex 
issues. If a prefiling meeting is appropriate, it will normally be held in the district office 
where the application will be filed, but may be held at another location at the request of 
the applicant. 

(ii) A state bank (including a state bank as defined in 12 U.S.C. 214(a)) or Federal 
savings association shall submit its application to convert to a national bank to the 
appropriate district office. The application must: 

(A) Be signed by the president or other duly authorized officer; 

(B) Identify each branch that the resulting bank expects to operate after conversion; 

(C) Include the institution’s most recent audited financial statements (if any); 

(D) Include the latest report of condition and report of income (the most recent daily 
statement of condition will suffice if the institution does not file these reports); 

(E) Unless otherwise advised by the OCC in a prefiling communication, include an opinion 

of counsel that, in the case of a state bank, the conversion is not in contravention of 
applicable state law, or in the case of a Federal savings association, the conversion is not 
in contravention of applicable Federal law; 

(F) State whether the institution wishes to exercise fiduciary powers after the conversion; 
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(G) Identify all subsidiaries that will be retained following the conversion, and provide the 
information and analysis of the subsidiaries’ activities that would be required if the 
converting bank or savings association were a national bank establishing each subsidiary 

pursuant to §§ 5.34 or 5.39; and 

(H) Identify any nonconforming assets (including nonconforming subsidiaries) and 
nonconforming activities that the institution engages in, and describe the plans to retain 
or divest those assets. 

(iii) The OCC may permit a national bank to retain such nonconforming assets of a state 
bank, subject to conditions and an OCC determination of the carrying value of the 
retained assets, pursuant to 12 U.S.C. 35. 

(iv) Approval for an institution to convert to a national bank expires if the conversion has 
not occurred within six months of the OCC’s preliminary approval of the application. 

(v) When the OCC determines that the applicant has satisfied all statutory and regulatory 
requirements, including those set forth in 12 U.S.C. 35, and any other conditions, the 
OCC issues a charter certificate. The certificate provides that the institution is authorized 
to begin conducting business as a national bank as of a specified date. 

(3) Exceptions to rules of general applicability. Sections 5.8, 5.10, and 5.11 do not apply 

to this section. However, if the OCC concludes that an application presents significant and 

novel policy, supervisory, or legal issues, the OCC may determine that any or all parts of 
§§ 5.8, 5.10, and 5.11 apply. 

(4) Expedited review. An application by an eligible depository institution to convert to a 
national bank charter is deemed approved by the OCC as of the 30th day after the filing 

is received by the OCC, unless the OCC notifies the applicant prior to that date that the 
filing is not eligible for expedited review under § 5.13(a)(2). 

(e) Conversion of a national bank to a state bank-- 
(1) Procedure. A national bank may convert to a state bank, in accordance with 12 U.S.C. 
214c, without prior OCC approval. Termination of the national bank’s status as a national 
bank occurs upon the bank’s completion of the requirements of 12 U.S.C. 214a, and upon 
the appropriate district office’s receipt of the bank’s national bank charter (or copy) in 
connection with the consummation of the transaction. 

(2) Notice of intent. A national bank that desires to convert to a state bank shall submit 
to the appropriate district office a notice of its intent to convert. The national bank shall 
file this notice when it first submits a request to convert to the appropriate state 
authorities. The appropriate district office then provides instructions to the national bank 
for terminating its status as a national bank. 

(3) Exceptions to the rules of general applicability. Sections 5.5 through 5.8, and 5.10 
through 5.13, do not apply to the conversion of a national bank to a state bank. 

(f) Conversion of a national bank to a Federal savings association. A national bank may 
convert to a Federal savings association without prior OCC approval. The requirements 
and procedures set forth in paragraph (e) of this section and 12 u.s.C. 214a and 12 u.s.C. 
214c apply to a conversion to a Federal savings association, except as follows: 
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(1) In paragraph (e) of this section references to "appropriate state authorities" mean 
"appropriate Federal authorities"; and 

(2) References in 12 U.S.C. 214c to the "law of the State in which the national banking 

association is located" and "any State authority" mean "laws and regulations governing 
Federal savings associations" and "Office of Thrift Supervision," respectively. 

[65 FR 12910, March 10, 2000] 

SOURCE: 61 FR 60363, Nov. 27, 1996; 65 FR 12910, March 10, 2000; 66 FR 49097, 
Sept. 26, 2001; 66 FR 62914, Dec. 4, 20011; 68 FP, 70128, Dec. 117, 2003; 69 FR 50297, 
Aug. 16, 2004; 69 FR 64481, Nov. 5, 2004, unless otherwise noted. 

§ 5,34 Operating subsidiaries, 

(a) Authority. 12 U.S.C. 24 (Seventh), 24a, 93a, 3101 et seq. 

(b) Licensing requirements. A national bank must file a notice or application as 
prescribed in this section to acquire or establish an operating subsidiary, or to commence 
a new activity in an existing operating subsidiary. 

(c) Scope. This section sets forth authorized activities and application or notice 
procedures for national banks engaging in activities through an operating subsidiary. The 
procedures in this section do not apply to financial subsidiaries authorized under § 5.39. 
Unless provided otherwise, this section applies to a Federal branch or agency that 
acquires, establishes, or maintains any subsidiary that a national bank is authorized to 
acquire or establish under this section in the same manner and to the same extent as if the 
Federal branch or agency were a national bank, except that the ownership interest 
required in paragraphs (e)(2) and (e)(5)(i)(B) of this section shall apply to the parent 
foreign bank of the Federal branch or agency and not to the Federal branch or agency. 

(d) Definitions. For purposes of this § 5.34: 

(1) Authorized product means a product that would be defined as insurance under section 
302(c) of the Gramm-Leach-Bliley Act (Public Law 106-102, 113 Star. 1338, 1407) 
(GLBA) (15 U.S.C. 6712) that, as of January 1, 1999, the OCC had determined in writing 
that national banks may provide as principal or national banks were in fact lawfully 
providing the product as principal, and as of that date no court of relevant jurisdiction 
had, by final judgment, overturned a determination by the OCC that national banks may 
provide the product as principal. An authorized product does not include title insurance, 
or an annuity contract the income of which is subject to treatment under section 72 of 

the Internal Revenue Code of 1986 (26 U.S.C. 72). 

(2) Well capitalized means the capital level described in 12 CFR 6.4(b)(1) or, in the case 
of a Federal branch or agency, the capital level described in 12 CFR 4.7(b)(1)(iii). 

(3) Well managed means, unless otherwise determined in writing by the OCC: 

(i) In the case of a national bank: 
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(A) The national bank has received a composite rating of 1 or 2 under the Uniform 
Financial Institutions Rating System in connection with its most recent examination; or 

(B) In the case of any national bank that has not been examined, the existence and use 

of managerial resources that the OCC determines are satisfactory. 

(ii) In the case of a Federal branch or agency: 

(A) The Federal branch or agency has received a composite ROCA supervisory rating 
(which rates risk management, operational controls, compliance, and asset quality) of 1 

or 2 at its most recent examination; or 

(B) In the case of a Federal branch or agency that has not been examined, the existence 
and use of managerial resources that the OCC determines are satisfactory. 

(e) Standards and requirements-- 
(1) Authorized activities. A national bank may conduct in an operating subsidiary 

activities that are permissible for a national bank to engage in directly either as part of, 
or incidental to, the business of banking, as determined by the OCC, or otherwise under 

other statutory authority, including: 

(i) Providing authorized products as principal; and 

(ii) Providing title insurance as principal if the national bank or subsidiary thereof was 
actively and lawfully underwriting title insurance before November 12, 1999, and no 
affiliate of the national bank (other than a subsidiary) provides insurance as principal. A 
subsidiary may not provide title insurance as principal if the state had in effect before 
November 12, 1999, a law which prohibits any person from underwriting title insurance 
with respect to real property in that state. 

(2) Qualifying subsidiaries. An operating subsidiary in which a national bank may invest 
includes a corporation, limited liability company, or similar entity if the parent bank owns 
more than 50 percent of the voting (or similar type of controlling) interest of the 
operating subsidiary; or the parent bank otherwise controls the operating subsidiary and 
no other party controls more than 50 percent of the voting (or similar type of controlling) 

interest of the operating subsidiary. However, the following subsidiaries are not operating 
subsidiaries subject to this section: 

(i) A subsidiary in which the bank’s investment is made pursuant to specific authorization 
in a statute or OCC regulation (e.g., a bank service company under 12 U.S.C. 1861 et 

seq. or a financial subsidiary under section 5136A of the Revised Statutes (12 U.S.C. 

24a)); and 

(ii) A subsidiary in which the bank has acquired, in good faith, shares through foreclosure 
on collateral, by way of compromise of a doubtful claim, or to avoid a loss in connection 
with a debt previously contracted. 

(3) Examination and supervision. An operating subsidiary conducts activities authorized 
under this section pursuant to the same authorization, terms and conditions that apply to 
the conduct of such activities by its parent national bank. If, upon examination, the OCC 
determines that the operating subsidiary is operating in violation of law, regulation, or 
written condition, or in an unsafe or unsound manner or otherwise threatens the safety 

or soundness of the bank, the OCC will direct the bank or operating subsidiary to take 
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appropriate remedial action, which may include requiring the bank to divest or liquidate 
the operating subsidiary, or discontinue specified activities. OCC authority under this 
paragraph is subject to the limitations and requirements of section 45 of the Federal 
Deposit Insurance Act (12 U.S.C. 1831v) and section 115 of the Gramm-Leach-Bliley Act 
(12 U.S.C. 1820a). 

(4) Consolidation of figures-- 

(i) National banks. Pertinent book figures of the parent national bank and its operating 
subsidiary shall be combined for the purpose of applying statutory or regulatory 

limitations when combination is needed to effect the intent of the statute or regulation, 
e.g., for purposes of 12 U.S.C. 56, 60, 84, and 371d. 

(ii) Federal branch or agencies. Transactions conducted by all of a foreign bank’s Federal 
branches and agencies and State branches and agencies, and their operating 
subsidiaries, shall be combined for the purpose of applying any limitation or restriction as 
provided in 12 CFR 28.14. 

(5) Procedures-- 

(i) Application required. 

(A) Except as provided in paragraph (e)(5)(iv) or (e)(5)(vi) of this section, a national 

bank that intends to acquire or establish an operating subsidiary, or to perform a new 
activity in an existing operating subsidiary, must first submit an application to, and 
receive approval from, the OCC. The application must include a complete description of 
the bank’s investment in the subsidiary, the proposed activities of the subsidiary, the 
organizational structure and management of the subsidiary, the relations between the 
bank and the subsidiary, and other information necessary to adequately describe the 
proposal. To the extent the application relates to the initial affiliation of the bank with a 
company engaged in insurance activities, the bank should describe the type of insurance 
activity that the company is engaged in and has present plans to conduct. The bank must 
also list for each state the lines of business for which the company holds, or will hold, an 

insurance license, indicating the state where the company holds a resident license or 
charter, as applicable. The application must state whether the operating subsidiary will 
conduct any activity at a location other than the main office or a previously approved 
branch of the bank. The OCC may require the applicant to submit a legal analysis if the 
proposal is novel, unusually complex, or raises substantial unresolved legal issues. In 
these cases, the OCC encourages applicants to have a pre-filing meeting with the OCC. 

(B) A national bank must file an application and obtain prior approval before acquiring or 
establishing an operating subsidiary, or performing a new activity in an existing operating 
subsidiary, if the bank controls the subsidiary but owns 50 percent or less of the voting 
(or similar type of controlling) interest of the subsidiary. These applications are not 
subject to the filing exemption in paragraph (e)(5)(vi) of this section and are not eligible 
for the notice procedures in paragraph (e)(5)(iv) of this section. 

(ii) Exceptions to rules of general applicability. Sections 5.8, 5.10, and 5.11 do not apply 
to this section. However, if the OCC concludes that an application presents significant and 
novel policy, supervisory, or legal issues, the OCC may determine that some or all 
provisions in §§ 5.8, 5.10, and 5.11 apply. 

(iii) OCC review and approval. The OCC reviews a national bank’s application to 
determine whether the proposed activities are legally permissible and to ensure that the 
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proposal is consistent with safe and sound banking practices and OCC policy and does not 
endanger the safety or soundness of the parent national bank. As part of this process, 
the OCC may request additional information and analysis from the applicant. 

(iv) Notice process for certain activities. A national bank that is "well capitalized" and 
"well managed" may acquire or establish an operating subsidiary, or perform a new 
activity in an existing operating subsidiary, by providing the appropriate district office 
written notice within 10 days after acquiring or establishing the subsidiary, or 
commencing the activity, if the activity is listed in paragraph (e)(5)(v) of this section. The 
written notice must include a complete description of the bank’s investment in the 
subsidiary and of the activity conducted and a representation and undertaking that the 
activity will be conducted in accordance with OCC policies contained in guidance issued by 
the OCC regarding the activity. To the extent the notice relates to the initial affiliation of 

the bank with a company engaged in insurance activities, the bank should describe the 
type of insurance activity that the company is engaged in and has present plans to 

conduct. The bank must also list for each state the lines of business for which the 
company holds, or will hold, an insurance license, indicating the state where the company 
holds a resident license or charter, as applicable. Any bank receiving approval under this 
paragraph is deemed to have agreed that the subsidiary will conduct the activity in a 
manner consistent with published OCC guidance. 

(v) Activities eligible for notice. The following activities qualify for the notice procedures, 
provided the activity is conducted pursuant to the same terms and conditions as would be 
applicable if the activity were conducted directly by a national bank: 

(A) Holding and managing assets acquired by the parent bank, including investment 
assets and property acquired by the bank through foreclosure or otherwise in good faith 
to compromise a doubtful claim, or in the ordinary course of collecting a debt previously 

contracted; 

(B) Providing services to or for the bank or its affiliates, including accounting, auditing, 
appraising, advertising and public relations, and financial advice and consulting; 

(C) Making loans or other extensions of credit, and selling money orders, savings bonds, 

and travelers checks; 

(D) Purchasing, selling, servicing, or warehousing loans or other extensions of credit, or 

interests therein; 

(E) Providing courier services between financial institutions; 

(F) Providing management consulting, operational advice, and services for other financial 

institutions; 

(G) Providing check guaranty, verification and payment services; 

(H) Providing data processing, data warehousing and data transmission products, 
services, and related activities and facilities, including associated equipment and 
technology, for the bank or its affiliates; 

(I) Acting as investment adviser (including an adviser with investment discretion) or 
financial adviser or counselor to governmental entities or instrumentalities, businesses, or 

individuals, including advising registered investment companies and mortgage or real 
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estate investment trusts, furnishing economic forecasts or other economic information, 
providing investment advice related to futures and options on futures, and providing 
consumer financial counseling; 

(J) Providing tax planning and preparation services; 

(K) Providing financial and transactional advice and assistance, including advice and 
assistance for customers in structuring, arranging, and executing mergers and 
acquisitions, divestitures, joint ventures, leveraged buyouts, swaps, foreign exchange, 
derivative transactions, coin and bullion, and capital restructurings; 

(L) Underwriting and reinsuring credit related insurance to the extent permitted under 

section 302 of the GLBA (15 U.S.C. 6712); 

(M) Leasing of personal property and acting as an agent or adviser in leases for others; 

(N) Providing securities brokerage or acting as a futures commission merchant, and 
providing related credit and other related services; 

(0) Underwriting and dealing, including making a market, in bank permissible securities 
and purchasing and selling as principal, asset backed obligations; 

(P) Acting as an insurance agent or broker, including title insurance to the extent 
permitted under section 303 of the GLBA (15 U.S.C. 6713); 

(Q) Reinsuring mortgage insurance on loans originated, purchased, or serviced by the 
bank, its subsidiaries, or its affiliates, provided that if the subsidiary enters into a quota 
share agreement, the subsidiary assumes less than 50 percent of the aggregate insured 
risk covered by the quota share agreement. A "quota share agreement" is an agreement 
under which the reinsurer is liable to the primary insurance underwriter for an agreed 
upon percentage of every claim arising out of the covered book of business ceded by the 
primary insurance underwriter to the reinsurer; 

(R) Acting as a finder pursuant to 12 CFR 7.1002 to the extent permitted by published 
OCC precedent; [FN1] 

[FN1] See, e.g., the OCC’s monthly publication "Interpretations and Actions." Beginning 

with the May 1996 issue, the OCC’s Web site provides access to electronic versions of 
"Interpretations and Actions" (www.occ.treas.gov). 

(S) Offering correspondent services to the extent permitted by published OCC precedent; 

(T) Acting as agent or broker in the sale of fixed or variable annuities; 

(U) Offering debt cancellation or debt suspension agreements; 

(V) Providing real estate settlement, closing, escrow, and related services; and real 
estate appraisal services for the subsidiary, parent bank, or other financial institutions; 

(W) Acting as a transfer or fiscal agent; 

(X) Acting as a digital certification authority to the extent permitted by published OCC 

precedent, subject to the terms and conditions contained in that precedent; and 
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(Y) Providing or selling public transportation tickets, event and attraction tickets, gift 
certificates, prepaid phone cards, promotional and advertising material, postage stamps, 
and Electronic Benefits Transfer (EBT) script, and similar media, to the extent permitted 

by published OCC precedent, subject to the terms and conditions contained in that 
precedent. 

(vi) No application or notice required. A national bank may acquire or establish an 
operating subsidiary without filing an application or providing notice to the OCC, if the 
bank is adequately capitalized or well capitalized and the: 

(A) Activities of the new subsidiary are limited to those activities previously reported by 
the bank in connection with the establishment or acquisition of a prior operating 
subsidiary; 

(B) Activities in which the new subsidiary will engage continue to be legally permissible 
for the subsidiary; and 

(C) Activities of the new subsidiary will be conducted in accordance with any conditions 
imposed by the OCC in approving the conduct of these activities for any prior operating 
subsidiary of the bank. 

(vii) Fiduciary powers. If an operating subsidiary proposes to exercise investment 

discretion on behalf of customers or provide investment advice for a fee, the national 
bank must have prior OCC approval to exercise fiduciary powers pursuant to § 5.26. 

(6) Annual Report on Operating Subsidiaries-- 

(i) Filing requirement. Each national bank shall prepare and file with the OCC an Annual 
Report on Operating Subsidiaries containing the information set forth in paragraph 
(e)(6)(ii) of this section for each of its operating subsidiaries that: 

(A) Is not functionally regulated within the meaning of section 5(c)(5) of the Bank 
Holding Company Act of 1956, as amended (12 U.S.C. 1844(c)(5)); and 

(B) Does business directly with consumers in the United States. For purposes of 
paragraph (e)(6) of this section, an operating subsidiary, or any subsidiary thereof, does 

business directly with consumers if, in the ordinary course of its business, it provides 
products or services to individuals to be used primarily for personal, family, or household 
purposes. 

(ii) Information required. The Annual Report on Operating Subsidiaries must contain the 

following information for each covered operating subsidiary listed: 

(A) The name and charter number of the parent national bank; 

(B) The name (include any "dba" (doing business as), abbreviated names, or trade 
names used to identify the operating subsidiary when it does business directly with 
consumers), mailing address (include the street address or post office box, city, state, 
and zip code), e-mail address (if any), and telephone number of the operating subsidiary; 

(C) The principal place of business of the operating subsidiary, if different from the 
address provided pursuant to paragraph (e)(6)(ii)(B) of this section; and 
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(D) The lines of business in which the operating subsidiary is doing business directly with 
consumers by designating the appropriate code contained in appendix B (NAICS Activity 
Codes for Commonly Reported Activities) to the Instructions for Preparation of Report of 

Changes in Organizational Structure, Form FR Y-10, a copy of which is set forth on the 
OCC’s Web site at http:/! www.occ.gov. If the operating subsidiary is engaged in an 
activity not set forth in this list, a national bank shall report the code 0000 and provide a 
brief description of the activity. 

(iii) Filing time frames and availability of information. Each national bank’s Annual Report 
on Operating Subsidiaries shall contain information current as of December 31st for the 
year prior to the year the report is filed. The national bank shall submit its first Annual 
Report on Operating Subsidiaries (for information as of December 31, 2004) to the OCC 
on or before January 31, 2005, and on or before January 31st each year thereafter. The 
national bank may submit the Annual Report on Operating Subsidiaries electronically or in 
another format prescribed by the OCC. The OCC will make available to the public the 
information contained in the Annual Report on Operating Subsidiaries on its Web site at 
http ://www .occ.g ov. 

[65 FR 12911, March 10, 2000; 66 FR 49097, Sept. 26, 2001; 66 FR 62914, Dec. 4, 2001; 

68 FR 70131, Dec. 17, 2003; 69 FR 64481, Nov. 5, 2004] 

SOURCE: 61 FR 60363, Nov. 27, 1996; 65 FR 12910, March 10, 2000; 66 FR 49097, 
Sept. 26, 2001; 66 FR 62914, Dec. 4, 2001; 68 FR 70128, Dec. 17, 2003; 69 FR 50297, 
Aug. 116, 2004; 69 FR 64481, Nov. 5, 2004, unless otherwise noted. 

§ 5.39 Financial subsidiaries, 

(a) Authority. 12 U.S.C. 93a and section 121 of Public Law 106-102, 113 Star. 1338, 
1373. 

(b) Approval requirements. A national bank must file a notice as prescribed in this 
section prior to acquiring a financial subsidiary or engaging in activities authorized 
pursuant to section 5136A(a)(2)(A)(i) of the Revised Statutes (12 U.S.C. 24a) through a 
financial subsidiary. When a financial subsidiary proposes to conduct a new activity 
permitted under § 5.34, the bank shall follow the procedures in § 5.34(e)(5) instead of 
paragraph (i) of this section. 

(c) Scope. This section sets forth authorized activities, approval procedures, and, where 
applicable, conditions for national banks engaging in activities through a financial 
subsidiary. 

(d) Definitions. For purposes of this § 5.39: 
(1) Affiliate has the meaning set forth in section 2 of the Bank Holding Company Act of 
1956 (12 U.S.C. 1841), except that the term "affiliate" for purposes of paragraph (h)(5) 
of this section shall have the meaning set forth in sections 23A or 23B of the Federal 
Reserve Act (12 U.S.C. 371c and 371c-1), as applicable. 
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(2) Appropriate Federal banking agency has the meaning set forth in section 3 of the 
Federal Deposit Insurance Act (12 U.S.C. 1813). 

(3) Company has the meaning set forth in section 2 of the Bank Holding Company Act of 

1956 (12 U.S.C. 1841), and includes a limited liability company (LLC). 

(4) Control has the meaning set forth in section 2 of the Bank Holding Company Act of 

1956 (12 U.S.C. 1841). 

(5) Eligible debt means unsecured long-term debt that is: 

(i) Not supported by any form of credit enhancement, including a guaranty or standby 

letter of credit; and 

(ii) Not held in whole or in any significant part by any affiliate, officer, director, principal 
shareholder, or employee of the bank or any other person acting on behalf of or with 

funds from the bank or an affiliate of the bank. 

(6) Financial subsidiary means any company that is controlled by one or more insured 
depository institutions, other than a subsidiary that: 

(i) Engages solely in activities that national banks may engage in directly and that are 
conducted subject to the same terms and conditions that govern the conduct of these 
activities by national banks; or 

(ii) A national bank is specifically authorized to control by the express terms of a Federal 
statute (other than section 5136A of the Revised Statutes), and not by implication or 
interpretation, such as by section 25 of the Federal Reserve Act (12 U.S.C. 601-604a), 

section 25A of the Federal Reserve Act (12 U.S.C. 611-631), or the Bank Service 
Company Act (12 U.S.C. 1861 et seq.) 

(7) Insured depository institution has the meaning set forth in section 3 of the Federal 
Deposit Insurance Act (12 U.S.C. 1813). 

(8) Long term debt means any debt obligation with an initial maturity of 360 days or 

more. 

(9) Subsidiary has the meaning set forth in section 2 of the Bank Holding Company Act of 

1956 (12 U.S.C. 1841). 

(10) Tangible equity has the meaning set forth in 12 CFR 6.2(g). 

(11) Well capitalized with respect to a depository institution means the capital level 
designated as "well capitalized" by the institution’s appropriate Federal banking agency 

pursuant to section 38 of the Federal Deposit Insurance Act (12 U.S.C. 1831o). 

(12) Well managed means: 

(i) Unless otherwise determined in writing by the appropriate Federal banking agency, 
the institution has received a composite rating of 1 or 2 under the Uniform Financial 
Institutions Rating System (or an equivalent rating under an equivalent rating system) in 
connection with the most recent examination or subsequent review of the depository 
institution and, at least a rating of 2 for management, if such a rating is given; or 
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(ii) In the case of any depository institution that has not been examined by its 
appropriate Federal banking agency, the existence and use of managerial resources that 
the appropriate Federal banking agency determines are satisfactory. 

(e) Authorized activities. A financial subsidiary may engage only in the following 
activities: 
(1) Activities that are financial in nature and activities incidental to a financial activity, 
authorized pursuant to 5136A(a)(2)(A)(i) of the Revised Statutes (12 U.S.C. 24a) (to the 
extent not otherwise permitted under paragraph (e)(2) of this section), including: 

(i) Lending, exchanging, transferring, investing for others, or safeguarding money or 

securities; 

(ii) Engaging as agent or broker in any state for purposes of insuring, guaranteeing, or 
indemnifying against loss, harm, damage, illness, disability, death, defects in title, or 
providing annuities as agent or broker; 

(iii) Providing financial, investment, or economic advisory services, including advising an 
investment company as defined in section 3 of the Investment Company Act (15 U.S.C. 

80a-3); 

(iv) Issuing or selling instruments representing interests in pools of assets permissible for 
a bank to hold directly; 

(v) Underwriting, dealing in, or making a market in securities; 

(vi) Engaging in any activity that the Board of Governors of the Federal Reserve System 
has determined, by order or regulation in effect on November 12, 1999, to be so closely 
related to banking or managing or controlling banks as to be a proper incident thereto 
(subject to the same terms and conditions contained in the order or regulation, unless 

the order or regulation is modified by the Board of Governors of the Federal Reserve 
Syste m); 

(vii) Engaging, in the United States, in any activity that a bank holding company may 
engage in outside the United States and the Board of Governors of the Federal Reserve 
System has determined, under regulations prescribed or interpretations issued pursuant 

to section 4(c)(13) of the Bank Holding Company Act of 1956 (12 U.S.C. 1843(c)(13)) as 
in effect on November 11, 1999, to be usual in connection with the transaction of banking 
or other financial operations abroad; and 

(viii) Activities that the Secretary of the Treasury in consultation with the Board of 

Governors of the Federal Reserve System, as provided in section 5136A of the Revised 
Statutes, determines to be financial in nature or incidental to a financial activity; and 

(2) Activities that may be conducted by an operating subsidiary pursuant to § 5.34. 

(f) Impermissible activities. A financial subsidiary may not engage as principal in the 
following activities: 
(1) Insuring, guaranteeing, or indemnifying against loss, harm, damage, illness, disability 

or death, or defects in title (except to the extent permitted under sections 302 or 303(c) 
of the Gramm-Leach-Bliley Act (GLBA)), 113 Star. 1407-1409, (15 U.S.C. 6712 or 15 
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U.S.C. 6713) or providing or issuing annuities the income of which is subject to tax 

treatment under section 72 of the Internal Revenue Code (26 U.S.C. 72); 

(2) Real estate development or real estate investment, unless otherwise expressly 

authorized by law; and 

(3) Activities authorized for bank holding companies by section 4(k)(4)(H) or (I) (12 
U.S.C. 1843) of the Bank Holding Company Act, except activities authorized under 
section 4(k)(4)(H) that may be permitted in accordance with section 122 of the GLBA, 

113 Star. 1381. 

(g) Qualifications. A national bank may, directly or indirectly, control a financial 
subsidiary or hold an interest in a financial subsidiary only if: 
(1) The national bank and each depository institution affiliate of the national bank are 
well capitalized and well managed; 

(2) The aggregate consolidated total assets of all financial subsidiaries of the national 

bank do not exceed the lesser of 45 percent of the consolidated total assets of the parent 
bank or $50 billion (or such greater amount as is determined according to an indexing 
mechanism jointly established by regulation by the Secretary of the Treasury and the 
Board of Governors of the Federal Reserve System); and 

(3) If the national bank is one of the 100 largest insured banks, determined on the basis 

of the bank’s consolidated total assets at the end of the calendar year, the bank has at 
least one issue of outstanding eligible debt that is currently rated in one of the three 
highest investment grade rating categories by a nationally recognized statistical rating 
organization. If the national bank is one of the second 50 largest insured banks, it may 
either satisfy this requirement or satisfy alternative criteria the Secretary of the Treasury 
and the Board of Governors of the Federal Reserve System establish jointly by regulation. 

This paragraph (g)(3) does not apply if the financial subsidiary is engaged solely in 
activities in an agency capacity. 

(h) Safeguards~ The following safeguards apply to a national bank that establishes or 
maintains a financial subsidiary: 
(1) For purposes of determining regulatory capital: 

(i) The national bank must deduct the aggregate amount of its outstanding equity 
investment, including retained earnings, in its financial subsidiaries from its total assets 
and tangible equity and deduct such investment from its total risk-based capital (this 
deduction shall be made equally from Tier 1 and Tier 2 capital); and 

(ii) The national bank may not consolidate the assets and liabilities of a financial 
subsidiary with those of the bank; 

(2) Any published financial statement of the national bank shall, in addition to providing 
information prepared in accordance with generally accepted accounting principles, 
separately present financial information for the bank in the manner provided in paragraph 

(h)(1) of this section; 

(3) The national bank must have reasonable policies and procedures to preserve the 
separate corporate identity and limited liability of the bank and the financial subsidiaries 

of the bank; 
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(4) The national bank must have procedures for identifying and managing financial and 
operational risks within the bank and the financial subsidiary that adequately protect the 

national bank from such risks; 

(5) Sections 23A and 23B of the Federal Reserve Act (12 U.S.C. 371c and 371c-1) apply 
to transactions involving a financial subsidiary in the following manner: 

(i) A financial subsidiary shall be deemed to be an affiliate of the bank and shall not be 
deemed to be a subsidiary of the bank; 

(ii) The restrictions contained in section 23A(a)(1)(A) of the Federal Reserve Act shall not 
apply with respect to covered transactions between a bank and any individual financial 
subsidiary of the bank; 

(iii) The bank’s investment in the financial subsidiary shall not include retained earnings 
of the financial subsidiary; 

(iv) Any purchase of, or investment in, the securities of a financial subsidiary of a bank 
by an affiliate of the bank will be considered to be a purchase of or investment in such 
securities by the bank; and 

(v) Any extension of credit by an affiliate of a bank to a financial subsidiary of the bank 
may be considered an extension of credit by the bank to the financial subsidiary if the 

Board of Governors of the Federal Reserve System determines that such treatment is 
necessary or appropriate to prevent evasions of the Federal Reserve Act and the GLBA. 

(6) A financial subsidiary shall be deemed a subsidiary of a bank holding company and 
not a subsidiary of the bank for purposes of the anti-tying prohibitions set forth in 12 
U.S.C. 1971 et seq. 

(i) Procedures to engage in activities through a financial subsidiary. A national bank that 
intends, directly or indirectly, to acquire control of, or hold an interest in, a financial 
subsidiary, or to commence a new activity in an existing financial subsidiary, must obtain 
OCC approval through the procedures set forth in paragraph (i)(1) or (i)(2) of this 
section. 
(1) Certification with subsequent notice. 

(i) At any time, a national bank may file a "Financial Subsidiary Certification" with the 
appropriate district office listing the bank’s depository institution affiliates and certifying 
that the bank and each of those affiliates is well capitalized and well managed. 

(ii) Thereafter, at such time as the bank seeks OCC approval to acquire control of, or hold 
an interest in, a new financial subsidiary, or commence a new activity authorized under 
section 5136A(a)(2)(A)(i) of the Revised Statutes (12 U.S.C. 24a) in an existing 
subsidiary, the bank may file a written notice with the appropriate district office at the 
time of acquiring control of, or holding an interest in, a financial subsidiary, or 
commencing such activity in an existing subsidiary. The written notice must be labeled 
"Financial Subsidiary Notice" and must: 

(A) State that the bank’s Certification remains valid; 

(B) Describe the activity or activities conducted by the financial subsidiary. To the extent 

the notice relates to the initial affiliation of the bank with a company engaged in 
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insurance activities, the bank should describe the type of insurance activity that the 
company is engaged in and has present plans to conduct. The bank must also list for 
each state the lines of business for which the company holds, or will hold, an insurance 
license, indicating the state where the company holds a resident license or charter, as 
applicable; 

(C) Cite the specific authority permitting the activity to be conducted by the financial 
subsidiary. (Where the authority relied on is an agency order or interpretation under 
section 4(c)(8) or 4(c)(13), respectively, of the Bank Holding Company Act of 1956, a 
copy of the order or interpretation should be attached); 

(D) Certify that the bank will be well capitalized after making adjustments required by 
paragraph (h)(1) of this section; 

(E) Demonstrate the aggregate consolidated total assets of all financial subsidiaries of the 

national bank do not exceed the lesser of 45 percent of the bank’s consolidated total 
assets or $50 billion (or the increased level established by the indexing mechanism); and 

(F) If applicable, certify that the bank meets the eligible debt requirement in paragraph 
(g)(3) of this section. 

(2) Combined certification and notice. A national bank may file a combined certification 
and notice with the appropriate district office at least five business days prior to acquiring 
control of, or holding an interest in, a financial subsidiary, or commencing a new activity 
authorized pursuant to section 5136A(a)(2)(A)(i) of the Revised Statutes in an existing 
subsidiary. The written notice must be labeled "Financial Subsidiary Certification and 
Notice" and must: 

(i) List the bank’s depository institution affiliates and certify that the bank and each 
depository institution affiliate of the bank is well capitalized and well managed; 

(ii) Describe the activity or activities to be conducted in the financial subsidiary. To the 
extent the notice relates to the initial affiliation of the bank with a company engaged in 
insurance activities, the bank should describe the type of insurance activity that the 
company is engaged in and has present plans to conduct. The bank must also list for 
each state the lines of business for which the company holds, or will hold, an insurance 
license, indicating the state where the company holds a resident license or charter, as 
applicable; 

(iii) Cite the specific authority permitting the activity to be conducted by the financial 
subsidiary. (Where the authority relied on is an agency order or interpretation under 
section 4(c)(8) or 4(c)(13), respectively, of the Bank Holding Company Act of 1956, a 
copy of the order or interpretation should be attached); 

(iv) Certify that the bank will remain well capitalized after making the adjustments 
required by paragraph (h)(1) of this section; 

(v) Demonstrate the aggregate consolidated total assets of all financial subsidiaries of the 

national bank do not exceed the lesser of 45% of the bank’s consolidated total assets or 
$50 billion (or the increased level established by the indexing mechanism); and 

(vi) If applicable, certify that the bank meets the eligible debt requirement in paragraph 
(g)(3) of this section. 
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(3) Exceptions to rules of general applicability. Sections 5.8, 5.10, 5.11, and 5.13 do not 
apply to activities authorized under this section. 

(4) Community Reinvestment Act (CRA). A national bank may not apply under this 
paragraph (i) to commence a new activity authorized under section 5136A(a)(2)(A)(i) of 
the Revised Statutes (12 U.S.C. 24a), or directly or indirectly acquire control of a 
company engaged in any such activity, if the bank or any of its insured depository 
institution affiliates received a CRA rating of less than "satisfactory record of meeting 
community credit needs" on its most recent CRA examination prior to when the bank 

would file a notice under this section. 

(j) Failure to continue to meet certain qualification requirements-- 
(1) Qualifications and safeguards. A national bank, or, as applicable, its affiliated 
depository institutions, must continue to satisfy the qualification requirements set forth in 
paragraphs (g)(1) and (2) of this section and the safeguards in paragraphs (h)(1), (2), 
(3) and (4) of this section following its acquisition of control of, or an interest in, a 
financial subsidiary. A national bank that fails to continue to satisfy these requirements 
will be subject to the following procedures and requirements: 

(i) The OCC shall give notice to the national bank and, in the case of an affiliated 

depository institution to that depository institution’s appropriate Federal banking agency, 
promptly upon determining that the national bank, or, as applicable, its affiliated 
depository institution, does not continue to meet the requirements in paragraph (g)(1) or 
(2) of this section or the safeguards in paragraph (h)(1), (2), (3), or (4) of this section. 
The bank shall be deemed to have received such notice three business days after mailing 
of the letter by the OCC; 

(ii) Not later than 45 days after receipt of the notice under paragraph 0)(1)(0 of this 

section, or any additional time as the OCC may permit, the national bank shall execute 
an agreement with the OCC to comply with the requirements in paragraphs (g)(1) and 

(2) and (h)(1), (2), (3), and (4) of this section; 

(iii) The OCC may impose limitations on the conduct or activities of the national bank or 
any subsidiary of the national bank as the OCC determines appropriate under the 
circumstances and consistent with the purposes of section 5136A of the Revised 

Statutes; and 

(iv) The OCC may require a national bank to divest control of a financial subsidiary if the 
national bank does not correct the conditions giving rise to the notice within 180 days 
after receipt of the notice provided under paragraph (j)(1)(0 of this section. 

(2) Eligible debt rating requirement. A national bank that does not continue to meet the 
qualification requirement set forth in paragraph (g)(3) of this section, applicable where 

the bank’s financial subsidiary is engaged in activities other than solely in an agency 
capacity, may not directly or through a subsidiary, purchase or acquire any additional 
equity capital of any such financial subsidiary until the bank meets the requirement in 
paragraph (g)(3) of this section. For purposes of this paragraph 0)(2), the term "equity 

capital" includes, in addition to any equity investment, any debt instrument issued by the 
financial subsidiary if the instrument qualifies as capital of the subsidiary under federal or 
state law, regulation, or interpretation applicable to the subsidiary. 

(k) Examination and supervision. A financial subsidiary is subject to examination and 
supervision by the OCC, subject to the limitations and requirements of section 45 of the 
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Federal Deposit Insurance Act (12 U.S.C. 1831v) and section 115 of the GLBA (12 
U.S.C. 1820a). 

[65 FR 12914, March 10, 2000] 

SOURCE: 61 FR 60363, Nov. 27, 1996; 65 FR 12910, March 10, 2000; 66 FR 49097, 
Sept. 26, 20011; 66 FR 62914, Dec. 4, 2001; 68 FR 70128, Dec. 17, 2003; 69 FR 50297, 
Aug. 16, 2004; 69 FR 64481, Nov. 5, 2004, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 1 et seq., 93a, 215a-2, 215a-3, 481, and section 5136A of the 
Revised Statutes (12 U.S.C. 24a). 

12 C. F. R. § 5.39, 12 CFR § 5.39 

(a) 

§ 7.1000 National bank ownership of property. 

Investment in real estate necessary for the transaction of business-- 

(1) General. Under 12 U.S.C. 29 (First), a national bank may invest in real estate 
that is necessary for the transaction of its business. 

(2) Type of real estate. For purposes of 12 U.S.C. 29 (First), this real estate 

includes: 

(i) Premises that are owned and occupied (or to be occupied, if under construction) 
by the bank, its branches, or its consolidated subsidiaries; 

(ii) Real estate acquired and intended, in good faith, for use in future expansion; 

(iii) Parking facilities that are used by customers or employees of the bank, its 

branches, and its consolidated subsidiaries; 

(iv) Residential property for the use of bank officers or employees who are: 

(A) Located in remote areas where suitable housing at a reasonable price is not 
readily available; or 

(B) Temporarily assigned to a foreign country, including foreign nationals 
temporarily assigned to the United States; and 

(v) Property for the use of bank officers, employees, or customers, or for the 
temporary lodging of such persons in areas where suitable commercial lodging is not 
readily available, provided that the purchase and operation of the property qualifies 
as a deductible business expense for Federal tax purposes. 
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(3) Permissible means of holding. A national bank may acquire and hold real estate 
under this paragraph (a) by any reasonable and prudent means, including ownership 
in fee, a leasehold estate, or in an interest in a cooperative. The bank may hold this 
real estate directly or through one or more subsidiaries. The bank may organize a 
bank premises subsidiary as a corporation, partnership, or similar entity (e.g., a 
limited liability company). 

(b) Fixed assets. A national bank may own fixed assets necessary for the transaction of 
its business, such as fixtures, furniture, and data processing equipment. 

(c) Investment in bank premises-- 

(1) Investment limitation; approval. 12 U.S.C. 371d governs when OCC approval is 
required for national bank investment in bank premises. A bank may seek approval 
from the OCC in accordance with the procedures set forth in 12 CFR 5.37. 

(2) Option to purchase. An unexercised option to purchase bank premises or stock in 
a corporation holding bank premises is not an investment in bank premises. A 
national bank must receive OCC approval to exercise the option if the price of the 
option and the bank’s other investments in bank premises exceed the amount of the 
bank’s capital stock. 

(d) Other real property-- 

(1) Lease financing of public facilities. A national bank may purchase or construct a 
municipal building, school building, or other similar public facility and, as holder of 
legal title, lease the facility to a municipality or other public authority having 
resources sufficient to make all rental payments as they become due. The lease 

agreement must provide that the lessee will become the owner of the building or 
facility upon the expiration of the lease. 

(2) Purchase of employee’s residence. To facilitate the efficient use of bank 
personnel, a national bank may purchase the residence of an employee who has 
been transferred to another area in order to spare the employee a loss in the 
prevailing real estate market. The bank must arrange for early divestment of title to 
such property. 

[61 FR 60387, Nov. 27, 1996] 

SOURCE: 61 FR 4862, Feb. 9, 1996; 66 FR 34791, July 2, 2001; 68 FR 70131, Dec. 17, 

2003; 69 FR 1916, Jan. 13, 2004, unless otherwise noted. 

§ 7,1001 National bank acting as general insurance agent. 

Pursuant to 12 U.S.C. 92, a national bank may act as an agent for any fire, life, or 
other insurance company in any place the population of which does not exceed 
5,000 inhabitants. This provision is applicable to any office of a national bank when 
the office is located in a community having a population of less than 5,000, even 
though the principal office of such bank is located in a community whose population 
exceeds 5,000. 
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SOURCE: 61 FR 4862, Feb. 9, 1996; 66 FR 34791, July 2, 2001; 68 FR 70131, Dec. 17, 

2003; 69 FR 1916, Jan. 13, 2004, unless otherwise noted. 

§ 7,1002 National bank acting as finder. 

(a) General. It is part of the business of banking under 12 U.S.C. 24(Seventh) for a 
national bank to act as a finder, bringing together interested parties to a transaction. 

(b) Permissible finder activities. A national bank that acts as a finder may identify 
potential parties, make inquiries as to interest, introduce or arrange contacts or 
meetings of interested parties, act as an intermediary between interested parties, and 
otherwise bring parties together for a transaction that the parties themselves negotiate 
and consummate. The following list provides examples of permissible finder activities. 
This list is illustrative and not exclusive; the OCC may determine that other activities 
are permissible pursuant to a national bank’s authority to act as a finder. 

(1) Communicating information about providers of products and services, and 
proposed offering prices and terms to potential markets for these products and 

services; 

(2) Communicating to the seller an offer to purchase or a request for information, 
including forwarding completed applications, application fees, and requests for 
information to third-party providers; 

(3) Arranging for third-party providers to offer reduced rates to those customers 
referred by the bank; 

(4) Providing administrative, clerical, and record keeping functions related to the 
bank’s finder activity, including retaining copies of documents, instructing and 
assisting individuals in the completion of documents, scheduling sales calls on behalf 
of sellers, and conducting market research to identify potential new customers for 

retailers; 

(5) Conveying between interested parties expressions of interest, bids, offers, 
orders, and confirmations relating to a transaction; 

(6) Conveying other types of information between potential buyers, sellers, and 

other interested parties; and 

(7) Establishing rules of general applicability governing the use and operation of the 
finder service, including rules that: 

(i) Govern the submission of bids and offers by buyers, sellers, and other interested 
parties that use the finder service and the circumstances under which the finder 
service will pair bids and offers submitted by buyers, sellers, and other interested 
parties; and 

(ii) Govern the manner in which buyers, sellers, and other interested parties may 
bind themselves to the terms of a specific transaction. 

(c) Limitation. The authority to act as a finder does not enable a national bank to engage 

in brokerage activities that have not been found to be permissible for national banks. 
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(d) Advertisement and fee. Unless otherwise prohibited by Federal law, a national bank 
may advertise the availability of, and accept a fee for, the services provided pursuant to 

this section. 

[67 FR 35004, May 17, 2002] 

SOURCE: 61 FR 4862, Feb. 9, 1996; 66 FR 34791, July 2, 2001; 68 FR 70131, Dec. 17, 

2003; 69 FR 1916, Jan. 13, 2004, unless otherwise noted. 

§ 7.4000 Visitorial powers, 

(a) General rule. 

(1) Only the OCC or an authorized representative of the OCC may exercise visitorial 
powers with respect to national banks, except as provided in paragraph (b) of this 
section. State officials may not exercise visitorial powers with respect to national 

banks, such as conducting examinations, inspecting or requiring the production of 
books or records of national banks, or prosecuting enforcement actions, except in 
limited circumstances authorized by federal law. However, production of a bank’s 
records (other than non-public OCC information under 12 CFR part 4, subpart C) 
may be required under normal judicial procedures. 

(2) For purposes of this section, visitorial powers include: 

(i) Examination of a bank; 

(ii) Inspection of a bank’s books and records; 

(iii) Regulation and supervision of activities authorized or permitted pursuant to 
federal banking law; and 

(iv) Enforcing compliance with any applicable federal or state laws concerning those 
activities. 

(3) Unless otherwise provided by Federal law, the OCC has exclusive visitorial 
authority with respect to the content and conduct of activities authorized for national 
banks under Federal law. 

(b) Exceptions to the general rule. Under 12 U.S.C. 484, the OCC’s exclusive visitorial 
powers are subject to the following exceptions: 

(1) Exceptions authorized by Federal law. National banks are subject to such 
visitorial powers as are provided by Federal law. Examples of laws vesting visitorial 
power in other governmental entities include laws authorizing state or other Federal 

officials to: 

(i) Inspect the list of shareholders, provided that the official is authorized to assess 
taxes under state authority (12 U.S.C. 62; this section also authorizes inspection of 
the shareholder list by shareholders and creditors of a national bank); 
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(ii) Review, at reasonable times and upon reasonable notice to a bank, the bank’s 
records solely to ensure compliance with applicable state unclaimed property or 
escheat laws upon reasonable cause to believe that the bank has failed to comply 

with those laws (12 U.S.C. 484(b)); 

(iii) Verify payroll records for unemployment compensation purposes (26 U.S.C. 
3305(c)); 

(iv) Ascertain the correctness of Federal tax returns (26 U.S.C. 7602); 

(v) Enforce the Fair Labor Standards Act (29 U.S.C. 211); and 

(vi) Functionally regulate certain activities, as provided under the Gramm-Leach- 
Bliley Act, Pub.L. 106-102, 113 Star. 1338 (Nov. 12, 1999). 

(2) Exception for courts of justice. National banks are subject to such visitorial 
powers as are vested in the courts of justice. This exception pertains to the powers 

inherent in the judiciary and does not grant state or other governmental authorities 
any right to inspect, superintend, direct, regulate or compel compliance by a 
national bank with respect to any law, regarding the content or conduct of activities 

authorized for national banks under Federal law. 

(3) Exception for Congress. National banks are subject to such visitorial powers as 
shall be, or have been, exercised or directed by Congress or by either House thereof 
or by any committee of Congress or of either House duly authorized. 

(c) Report of examination. The report of examination made by an OCC 
examiner is designated solely for use in the supervision of the bank. The 
bank’s copy of the report is the property of the OCC and is loaned to the bank 
and any holding company thereof solely for its confidential use. The bank’s 
directors, in keeping with their responsibilities both to depositors and to 

shareholders, should thoroughly review the report. The report may be made 
available to other persons only in accordance with the rules on disclosure in 12 
CFR part 4. 

[64 FR 60100, Nov. 4, 1999; 69 FR 1904, Jan. 13, 2004] 

§ 7,4007 Deposit-taking, 

(a) Authority of national banks. A national bank may receive deposits and engage in any 
activity incidental to receiving deposits, including issuing evidence of accounts, subject 
to such terms, conditions, and limitations prescribed by the Comptroller of the Currency 
and any other applicable Federal law. 

(b) Applicability of state law, 

(1) Except where made applicable by Federal law, state laws that obstruct, impair, 
or condition a national bank’s ability to fully exercise its Federally authorized 
deposit-taking powers are not applicable to national banks. 

(2) A national bank may exercise its deposit-taking powers without regard to state 
law limitations concerning: 
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(i) Abandoned and dormant accounts; [FN3] 

[FN3] This does not apply to state laws of the type upheld by the United States 
Supreme Court in Anderson Nat’l Bank v. Luckett, 321 U.S. 233 (1944), which 
obligate a national bank to "pay [deposits] to the persons entitled to demand 
payment according to the law of the state where it does business." Id. at 248-249. 

(ii) Checking accounts; 

(iii) Disclosure requirements; 

(iv) Funds availability; 

(v) Savings account orders of withdrawal; 

(vi) State licensing or registration requirements (except for purposes of service of 
process); and 

(vii) Special purpose savings services; [FN4] 

[FN4] State laws purporting to regulate national bank fees and charges are addressed 

in 12 CFR 7.4002. 

(c) State laws that are not preempted. State laws on the following subjects are not 
inconsistent with the deposit-taking powers of national banks and apply to national 

banks to the extent that they only incidentally affect the exercise of national banks’ 
deposit-taking powers: 

(1) Contracts; 

(2) Torts; 

(3) Criminal law; [FN5] 

[FN5] But see the distinction drawn by the Supreme Court in Easton v. Iowa, 188 U.S. 
220, 238 (1903) between "crimes defined and punishable at common law or by the 

general statutes of a state and crimes and offences cognizable under the authority 
of the United States." The Court stated that "[u]ndoubtedly a state has the 
legitimate power to define and punish crimes by general laws applicable to all 
persons within its jurisdiction * * *. But it is without lawful power to make such 
special laws applicable to banks organized and operating under the laws of the 
United States." Id. at 239 (holding that Federal law governing the operations of 
national banks preempted a state criminal law prohibiting insolvent banks from 
accepting deposits). 

(4) Rights to collect debts; 

(5) Acquisition and transfer of property; 

(6) Taxation; 
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(7) Zoning; and 

(8) Any other law the effect of which the OCC determines to be incidental to the 
deposit-taking operations of national banks or otherwise consistent with the powers 
set out in paragraph (a) of this section. 

[69 FR 1916, Jan. 13, 2004] 

§ 7.4008 Lending. 

(a) Authority of national banks. A national bank may make, sell, purchase, participate 
in, or otherwise deal in loans and interests in loans that are not secured by liens on, or 
interests in, real estate, subject to such terms, conditions, and limitations prescribed by 
the Comptroller of the Currency and any other applicable Federal law. 

(b) Standards for loans. A national bank shall not make a consumer loan subject to this 
§ 7.4008 based predominantly on the bank’s realization of the foreclosure or liquidation 
value of the borrower’s collateral, without regard to the borrower’s ability to repay the 
loan according to its terms. A bank may use any reasonable method to determine a 
borrower’s ability to repay, including, for example, the borrower’s current and expected 
income, current and expected cash flows, net worth, other relevant financial resources, 
current financial obligations, employment status, credit history, or other relevant 
factors. 

(c) Unfair and deceptive practices. A national bank shall not engage in unfair or 
deceptive practices within the meaning of section 5 of the Federal Trade Commission 
Act, 15 U.S.C. 45(a)(1), and regulations promulgated thereunder in connection with 
loans made under this § 7.4008. 

(d) Applicability of state law. 

(1) Except where made applicable by Federal law, state laws that obstruct, impair, 
or condition a national bank’s ability to fully exercise its Federally authorized non- 
real estate lending powers are not applicable to national banks. 

(2) A national bank may make non-real estate loans without regard to state law 
limitations concerning: 

(i) Licensing, registration (except for purposes of service of process), filings, or 
reports by creditors; 

(ii) The ability of a creditor to require or obtain insurance for collateral or other 
credit enhancements or risk mitigants, in furtherance of safe and sound banking 
practices; 

(iii) Loan-to-value ratios; 

(iv) The terms of credit, including the schedule for repayment of principal and 
interest, amortization of loans, balance, payments due, minimum payments, or term 
to maturity of the loan, including the circumstances under which a loan may be 
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called due and payable upon the passage of time or a specified event external to the 
loan; 

(v) Escrow accounts, impound accounts, and similar accounts; 

(vi) Security property, including leaseholds; 

(vii) Access to, and use of, credit reports; 

(viii) Disclosure and advertising, including laws requiring specific statements, 
information, or other content to be included in credit application forms, credit 
solicitations, billing statements, credit contracts, or other credit-related documents; 

(ix) Disbursements and repayments; and 

(x) Rates of interest on loans. [FN6] 

[FN6] The limitations on charges that comprise rates of interest on loans by national 
banks are determined under Federal law. See 12 U.S.C. 85; 12 CFR 7.4001. State 
laws purporting to regulate national bank fees and charges that do not constitute 
interest are addressed in 12 CFR 7.4002. 

(e) State laws that are not preempted. State laws on the following subjects are not 
inconsistent with the non-real estate lending powers of national banks and apply to 
national banks to the extent that they only incidentally affect the exercise of national 
banks’ non-real estate lending powers: 

(1) Contracts; 

(2) Torts; 

(3) Criminal law; [FN7] 

[FN7] See supra note 5 regarding the distinction drawn by the Supreme Court in 
Easton v. Iowa, 188 U.S. 220, 238 (1903) between "crimes defined and punishable 
at common law or by the general statutes of a state and crimes and offences 
cognizable under the authority of the United States." 

(4) Rights to collect debts; 

(5) Acquisition and transfer of property; 

(6) Taxation; 

(7) Zoning; and 

(8) Any other law the effect of which the OCC determines to be incidental to the 
non-real estate lending operations of national banks or otherwise consistent with the 
powers set out in paragraph (a) of this section. 
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[69 FR 1916, Jan. 13, 2004] 

§ 7.4009 Applicability of state law to national bank operations. 

(a) Authority of national banks. A national bank may exercise all powers authorized to it 

under Federal law, including conducting any activity that is part of, or incidental to, the 
business of banking, subject to such terms, conditions, and limitations prescribed by the 
Comptroller of the Currency and any applicable Federal law. 

(b) Applicability of state law. Except where made applicable by Federal law, state laws 
that obstruct, impair, or condition a national bank’s ability to fully exercise its powers to 
conduct activities authorized under Federal law do not apply to national banks. 

(c) Applicability of state law to particular national bank activities. 

(1) The provisions of this section govern with respect to any national bank power or 
aspect of a national bank’s operations that is not covered by another OCC regulation 
specifically addressing the applicability of state law. 

(2) State laws on the following subjects are not inconsistent with the powers of 
national banks and apply to national banks to the extent that they only incidentally 
affect the exercise of national bank powers: 

(i) Contracts; 

(ii) Torts; 

(iii) Criminal law [FN8] 

[FN8] 8 Id. 

(iv) Rights to collect debts; 

(v) Acquisition and transfer of property; 

(vi) Taxation; 

(vii) Zoning; and 

(viii) Any other law the effect of which the OCC determines to be incidental to the 
exercise of national bank powers or otherwise consistent with the powers set out in 
paragraph (a) of this section. 

[69 FR 1917, Jan. 13, 2004] 

12 C. F. R. § 7.4009, 12 CFR § 7.4009 
§ 32.1 Authority, purpose and scope. 
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(a) Authority. This part is issued pursuant to 12 U.S.C. 1 et seq., 12 U.S.C. 84, and 12 

U.S.C. 93a. 

(b) Purpose. The purpose of this part is to protect the safety and soundness of national 
banks by preventing excessive loans to one person, or to related persons that are 
financially dependent, and to promote diversification of loans and equitable access to 
banking services. 

(c) Scope. 

(1) This part applies to all loans and extensions of credit made by national banks 
and their domestic operating subsidiaries. This part does not apply to loans made by 
a national bank and its domestic operating subsidiaries to the bank’s "affiliates," as 
that term is defined in 12 U.S.C. 371c(b)(1), to the bank’s operating subsidiaries, or 
to Edge Act or Agreement Corporation subsidiaries. 

(2) The lending limits in this part are separate and independent from the investment 

limits prescribed by 12 U.S.C. 24 (Seventh), and a national bank may make loans or 
extensions of credit to one borrower up to the full amount permitted by this part and 
also hold eligible securities of the same obligor up to the full amount permitted 
under 12 U.S.C. 24 (Seventh) and 12 CFR part 1. 

(3) Extensions of credit to executive officers, directors and principal shareholders of 
national banks, and their related interests are subject to limits prescribed by 12 
U.S.C. 375a and 375b in addition to the lending limits established by 12 U.S.C. 84 
and this part. 

(4) In addition to the foregoing, loans and extensions of credit made by national 
banks and their domestic operating subsidiaries must be consistent with safe and 
sound banking practices. 

SOURCE: 60 FR 8532, Feb. 15, 1995, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 1 et seq., 84, and 93a. 

§ 32.2 Definitions. 

(a) Borrower means a person who is named as a borrower or debtor in a loan or extension 
of credit, or any other person, including a drawer, endorser, or guarantor, who is deemed 
to be a borrower under the "direct benefit" or the "common enterprise" tests set forth in § 
32.5. 

(b) Capital and surplus means-- 
(1) k bank’s Tier 1 and Tier 2 capital calculated under the OCC’s risk-based capital 
standards set forth in Appendix A to 12 CFR part 3 as reported in the bank’s Consolidated 
Report of Condition and Income filed under 12 U.S.C. 161; plus 

(2) The balance of a bank’s allowance for loan and lease losses not included in the bank’s 
Tier 2 capital, for purposes of the calculation of risk-based capital described in paragraph 
(b)(1) of this section, as reported in the bank’s Call Report filed under 12 U.S.C. 161. 
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(c) Close of business means the time at which a bank closes its accounting records for the 
business day. 

(d) Consumer means the user of any products, commodities, goods, or services, whether 
leased or purchased, but does not include any person who purchases products or 
commodities for resale or fabrication into goods for sale. 

(e) Consumer paper means paper relating to automobiles, mobile homes, residences, 
office equipment, household items, tuition fees, insurance premium fees, and similar 
consumer items. Consumer paper also includes paper covering the lease (where the bank 
is not the owner or lessor) or purchase of equipment for use in manufacturing, farming, 
construction, or excavati on. 

(f) Contractual commitment to advance funds. 
(1) The term includes a bank’s obligation to-- 

(i) Make payment (directly or indirectly) to a third person contingent upon default by a 
customer of the bank in performing an obligation and to make such payment in keeping 
with the agreed upon terms of the customer’s contract with the third person, or to make 

payments upon some other stated condition; 

(ii) Guarantee or act as surety for the benefit of a person; 

(iii) Advance funds under a qualifying commitment to lend, as defined in paragraph (m) 
of this section, and 

(iv) Advance funds under a standby letter of credit as defined in paragraph (s) of this 
section, a put, or other similar arrangement. 

(2) The term does not include commercial letters of credit and similar instruments where 
the issuing bank expects the beneficiary to draw on the issuer, that do not guarantee 
payment, and that do not provide for payment in the event of a default by a third party. 

(g) Control is presumed to exist when a person directly or indirectly, or acting through or 
together with one or more persons-- 
(1) Owns, controls, or has the power to vote 25 percent or more of any class of voting 
securities of another person; 

(2) Controls, in any manner, the election of a majority of the directors, trustees, or other 
persons exercising similar functions of another person; or 

(3) Has the power to exercise a controlling influence over the management or policies of 
another person. 

(h) Current market value means the bid or closing price listed for an item in a regularly 
published listing or an electronic reporting sew’ice. 

(i) Eligible bank means a national bank that: 
(1) Is well capitalized as defined in 12 CFR 6.4(b)(1); and 
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(2) Has a composite rating of 1 or 2 under the Uniform Financial Institutions Rating 
System in connection with the bank’s most recent examination or subsequent review, 
with at least a rating of 2 for asset quality and for management. 

(j) Financial instrument means stocks, notes, bonds, and debentures traded on a national 
securities exchange, OTC margin stocks as defined in Regulation U, 12 CFR part 221, 
commercial paper, negotiable certificates of deposit, bankers’ acceptances, and shares in 
money market and mutual funds of the type that issue shares in which banks may perfect 
a security interest. Financial instruments may be denominated in foreign currencies that 
are freely convertible to U.S. dollars. The term "financial instrument" does not include 
mortgages. 

(k) Loans and extensions of credit means a bank’s direct or indirect advance of funds to 
or on behalf of a borrower based on an obligation of the borrower to repay the funds or 
repayable from specific property pledged by or on behalf of the borrower. 
(1) Loans or extensions of credit for purposes of 12 U.S.C. 84 and this part include-- 

(i) A contractual commitment to advance funds, as defined in paragraph (f) of this 

section; 

(ii) A maker or endorser’s obligation arising from a bank’s discount of commercial paper; 

(iii) A bank’s purchase of securities subject to an agreement that the seller will 
repurchase the securities at the end of a stated period, but not including a bank’s 
purchase of Type I securities, as defined in part 1 of this chapter, subject to a repurchase 
agreement, where the purchasing bank has assured control over or has established its 

rights to the Type I securities as collateral; 

(iv) A bank’s purchase of third-party paper subject to an agreement that the seller will 
repurchase the paper upon default or at the end of a stated period. The amount of the 
bank’s loan is the total unpaid balance of the paper owned by the bank less any 
applicable dealer reserves retained by the bank and held by the bank as collateral 

security. Where the seller’s obligation to repurchase is limited, the bank’s loan is 
measured by the total amount of the paper the seller may ultimately be obligated to 
repurchase. A bank’s purchase of third party paper without direct or indirect recourse to 

the seller is not a loan or extension of credit to the seller; 

(v) An overdraft, whether or not prearranged, but not an intra-day overdraft for which 
payment is received before the close of business of the bank that makes the funds 

available; 

(vi) The sale of Federal funds with a maturity of more than one business day, but not 
Federal funds with a maturity of one day or less or Federal funds sold under a continuing 

contract; and 

(vii) Loans or extensions of credit that have been charged off on the books of the bank in 
whole or in part, unless the loan or extension of credit-- 

(A) Is unenforceable by reason of discharge in bankruptcy; 

(B) Is no longer legally enforceable because of expiration of the statute of limitations or a 

judicial decision; or 
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(C) Is no longer legally enforceable for other reasons, provided that the bank maintains 
sufficient records to demonstrate that the loan is unenforceable. 

(2) The following items do not constitute loans or extensions of credit for purposes of 12 
U.S.C. 84 and this part-- 

(i) Additional funds advanced for the benefit of a borrower by a bank for payment of 
taxes, insurance, utilities, security, and maintenance and operating expenses necessary 
to preserve the value of real property securing the loan, consistent with safe and sound 
banking practices, but only if the advance is for the protection of the bank’s interest in 
the collateral, and provided that such amounts must be treated as an extension of credit 
if a new loan or extension of credit is made to the borrower; 

(ii) Accrued and discounted interest on an existing loan or extension of credit, including 
interest that has been capitalized from prior notes and interest that has been advanced 
under terms and conditions of a loan agreement; 

(iii) Financed sales of a bank’s own assets, including Other Real Estate Owned, if the 
financing does not put the bank in a worse position than when the bank held title to the 
assets; 

(iv) A renewal or restructuring of a loan as a new "loan or extension of credit," following 

the exercise by a bank of reasonable efforts, consistent with safe and sound banking 
practices, to bring the loan into conformance with the lending limit, unless new funds are 
advanced by the bank to the borrower (except as permitted by § 32,3(b)(5)), or a new 
borrower replaces the original borrower, or unless the OCC determines that a renewal or 
restructuring was undertaken as a means to evade the bank’s lending limit; 

(v) Amounts paid against uncollected funds in the normal process of collection; and 

(vi)(A) That portion of a loan or extension of credit sold as a participation by a bank on a 
nonrecourse basis, provided that the participation results in a pro rata sharing of credit 
risk proportionate to the respective interests of the originating and participating lenders. 
Where a participation agreement provides that repayment must be applied first to the 
portions sold, a pro rata sharing will be deemed to exist only if the agreement also 
provides that, in the event of a default or comparable event defined in the agreement, 
participants must share in all subsequent repayments and collections in proportion to 
their percentage participation at the time of the occurrence of the event. 

(B) When an originating bank funds the entire loan, it must receive funding from the 
participants before the close of business of its next business day. If the participating 
portions are not received within that period, then the portions funded will be treated as a 
loan by the originating bank to the borrower. If the portions so attributed to the borrower 
exceed the originating bank’s lending limit, the loan may be treated as nonconforming 
subject to § 32.6, rather than a violation, if: 

(1) The originating bank had a valid and unconditional participation agreement with a 
participating bank or banks that was sufficient to reduce the loan to within the originating 
bank’s lending limit; 
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(2) The participating bank reconfirmed its participation and the originating bank had no 
knowledge of any information that would permit the participant to withhold its 
participation; and 

(3) The participation was to be funded by close of business of the originating bank’s next 
business day. 

(1) Person means an individual; sole proprietorship; partnership; j oint venture; 
association; trust; estate; business trust; corporation; limited liability company; not-for- 
profit corporation; sovereign government or agency, instrumentality, or political 
subdivision thereof; or any similar entity or organization. 

(m) Qualifying commitment to lend means a legally binding written commitment to lend 
that, when combined with all other outstanding loans and qualifying commitments to a 
borrower, was within the bank’s lending limit when entered into, and has not been 
disqualified. 
(1) In determining whether a commitment is within the bank’s lending limit when made, 
the bank may deduct from the amount of the commitment the amount of any legally 
binding loan participation commitments that are issued concurrent with the bank’s 

commitment and that would be excluded from the definition of "loan or extension of 
credit" under paragraph (k)(2)(vi) of this section. 

(2) If the bank subsequently chooses to make an additional loan and that subsequent 
loan, together with all outstanding loans and qualifying commitments to a borrower, 
exceeds the bank’s applicable lending limit at that time, the bank’s qualifying 
commitments to the borrower that exceed the bank’s lending limit at that time are 
deemed to be permanently disqualified, beginning with the most recent qualifying 

commitment and proceeding in reverse chronological order. When a commitment is 
disqualified, the entire commitment is disqualified and the disqualified commitment is no 
longer considered a "loan or extension of credit." Advances of funds under a disqualified 
or non-qualifying commitment may only be made to the extent that the advance, 
together with all other outstanding loans to the borrower, do not exceed the bank’s 
lending limit at the time of the advance, calculated pursuant to § 32.4. 

(n) Readily marketable collateral means financial instruments and bullion that are salable 
under ordinary market conditions with reasonable promptness at a fair market value 
determined by quotations based upon actual transactions on an auction or similarly 
available daily bid and ask price market. 

(o) Readily marketable staple means an article of commerce, agriculture, or industry, 
such as wheat and other grains, cotton, wool, and basic metals such as tin, copper and 
lead, in the form of standardized interchangeable units, that is easy to sell in a market 
with sufficiently frequent price quotations. 
(1) An article comes within this definition if-- 

(i) The exact price is easy to determine; and 

(ii) The staple itself is easy to sell at any time at a price that would not be considerably 

less than the amount at which it is valued as collateral. 
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(2) Whether an article qualifies as a readily marketable staple is determined on the basis 
of the conditions existing at the time the loan or extension of credit that is secured by the 
staples is made. 

(p) Residential real estate loan means a loan or extension of credit that is secured by 1-4 
family residential real estate. 

(q) Sale of Federal funds means any transaction between depository institutions involving 
the transfer of immediately available funds resulting from credits to deposit balances at 
Federal Reserve Banks, or from credits to new or existing deposit balances due from a 
correspondent depository institution. 

(r) Small business loan means a loan or extension of credit "secured by nonfarm 
nonresidential properties" or "a commercial or industrial loan" as defined in the 
instructions for preparation of the Consolidated Report of Condition and Income. 

(s) Small farm loans or extensions of credit means "loans to small farms," as defined in 
the instructions for preparation of the Consolidated Report of Condition and Income. 

(t) Standby letter of credit means any letter of credit, or similar arrangement, that 
represents an obligation to the beneficiary on the part of the issuer: 
(1) To repay money borrowed by or advanced to or for the account of the account party; 

(2) To make payment on account of any indebtedness undertaken by the account party; 

or 

(3) To make payment on account of any default by the account party in the performance 
of an obligation. 

[63 FR 15746, April 1, 1998; 66 FR 31120, June 11, 2001; 66 FR 55072, Nov. 1, 2001; 69 
FR 51357, Aug. 19, 2004] 

SOURCE: 60 FR 8532, Feb. 15, 1995, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 1 et seq., 84, and 93a. 

§ 32.3 Lending limits, 

(a) Combined general limit. A national bank’s total outstanding loans and extensions of 
credit to one borrower may not exceed 15 percent of the bank’s capital and surplus, plus 
an additional 10 percent of the bank’s capital and surplus, if the amount that exceeds the 
bank’s 15 percent general limit is fully secured by readily marketable collateral, as 
defined in § 32.2(n). To qualify for the additional 10 percent limit, the bank must perfect 
a security interest in the collateral under applicable law and the collateral must have a 
current market value at all times of at least 100 percent of the amount of the loan or 
extension of credit that exceeds the bank’s 15 percent general limit. 

(b) Loans subj ect to special lending limits. The following loans or extensions of credit are 
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subj ect to the lending limits set forth belo~v. When loans and extensions of credit qualify 
for more than one special lending limit, the special limits are cumulative. 
(1) Loans secured by bills of lading or warehouse receipts covering readily marketable 
staples. 

(i) A national bank’s loans or extensions of credit to one borrower secured by bills of 

lading, warehouse receipts, or similar documents transferring or securing title to readily 
marketable staples, as defined in § 32.2(o), may not exceed 35 percent of the bank’s 
capital and surplus in addition to the amount allowed under the bank’s combined general 
limit. The market value of the staples securing the loan must at all times equal at least 
115 percent of the amount of the outstanding loan that exceeds the bank’s combined 
general limit. 

(ii) Staples that qualify for this special limit must be nonperishable, may be refrigerated 
or frozen, and must be fully covered by insurance if such insurance is customary. 
Whether a staple is non-perishable must be determined on a case-by-case basis because 
of differences in handling and storing commodities. 

(iii) This special limit applies to a loan or extension of credit arising from a single 
transaction or secured by the same staples, provided that the duration of the loan or 

extension of credit is: 

(A) Not more than ten months if secured by nonperishable staples; or 

(B) Not more than six months if secured by refrigerated or frozen staples. 

(iv) The holder of the warehouse receipts, order bills of lading, documents qualifying as 

documents of title under the Uniform Commercial Code, or other similar documents, must 
have control and be able to obtain immediate possession of the staple so that the bank is 
able to sell the underlying staples and promptly transfer title and possession to a 
purchaser if default should occur on a loan secured by such documents. The existence of 
a brief notice period, or similar procedural requirements under applicable law, for the 
disposal of the collateral will not affect the eligibility of the instruments for this special 

limit. 

(A) Field warehouse receipts are an acceptable form of collateral when issued by a duly 
bonded and licensed grain elevator or warehouse having exclusive possession and control 
of the staples even though the grain elevator or warehouse is maintained on the 
premises of the owner of the staples. 

(B) Warehouse receipts issued by the borrower-owner that is a grain elevator or 
warehouse company, duly-bonded and licensed and regularly inspected by state or 
Federal authorities, may be considered eligible collateral under this provision only when 
the receipts are registered with an independent registrar whose consent is required 
before the staples may be withdrawn from the warehouse. 

(2) Discount of installment consumer paper. 

(i) A national bank’s loans and extensions of credit to one borrower that arise from the 
discount of negotiable or nonnegotiable installment consumer paper, as defined at § 
32.2(e), that carries a full recourse endorsement or unconditional guarantee by the 
person selling the paper, may not exceed 10 percent of the bank’s capital and surplus in 
addition to the amount allowed under the bank’s combined general limit. An unconditional 
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guarantee may be in the form of a repurchase agreement or separate guarantee 
agreement. A condition reasonably within the power of the bank to perform, such as the 
repossession of collateral, will not make conditional an otherwise unconditional 
guarantee. 

(ii) Where the seller of the paper offers only partial recourse to the bank, the lending 
limits of this section apply to the obligation of the seller to the bank, which is measured 
by the total amount of paper the seller may be obligated to repurchase or has 
guaranteed. 

(iii) Where the bank is relying primarily upon the maker of the paper for payment of the 
loans or extensions of credit and not upon any full or partial recourse endorsement or 
guarantee by the seller of the paper, the lending limits of this section apply only to the 
maker. The bank must substantiate its reliance on the maker with-- 

(A) Records supporting the bank’s independent credit analysis of the maker’s ability to 
repay the loan or extension of credit, maintained by the bank or by a third party that is 
contractually obligated to make those records available for examination purposes; and 

(B) A written certification by an officer of the bank authorized by the bank’s board of 
directors or any designee of that officer, that the bank is relying primarily upon the 

maker to repay the loan or extension of credit. 

(iv) Where paper is purchased in substantial quantities, the records, evaluation, and 
certification must be in a form appropriate for the class and quantity of paper involved. 
The bank may use sampling techniques, or other appropriate methods, to independently 
verify the reliability of the credit information supplied by the seller. 

(3) Loans secured by documents covering livestock. 

(i) A national bank’s loans or extensions of credit to one borrower secured by shipping 
documents or instruments that transfer or secure title to or give a first lien on livestock 
may not exceed 10 percent of the bank’s capital and surplus in addition to the amount 
allowed under the bank’s combined general limit. The market value of the livestock 
securing the loan must at all times equal at least 115 percent of the amount of the 
outstanding loan that exceeds the bank’s combined general limit. For purposes of this 
subsection, the term "livestock" includes dairy and beef cattle, hogs, sheep, goats, 
horses, mules, poultry and fish, whether or not held for resale. 

(ii) The bank must maintain in its files an inspection and valuation for the livestock 
pledged that is reasonably current, taking into account the nature and frequency of 
turnover of the livestock to which the documents relate, but in any case not more than 
12 months old. 

(iii) Under the laws of certain states, persons furnishing pasturage under a grazing 
contract may have a lien on the livestock for the amount due for pasturage. If a lien that 
is based on pasturage furnished by the lienor prior to the bank’s loan or extension of 
credit is assigned to the bank by a recordable instrument and protected against being 
defeated by some other lien or claim, by payment to a person other than the bank, or 
otherwise, it will qualify under this exception provided the amount of the perfected lien is 
at least equal to the amount of the loan and the value of the livestock is at no time less 
than 115 percent of the portion of the loan or extension of credit that exceeds the bank’s 
combined general limit. When the amount due under the grazing contract is dependent 
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upon future performance, the resulting lien does not meet the requirements of the 
exception. 

(4) Loans secured by dairy cattle. A national bank’s loans and extensions of credit to one 

borrower that arise from the discount by dealers in dairy cattle of paper given in payment 
for the cattle may not exceed 10 percent of the bank’s capital and surplus in addition to 
the amount allowed under the bank’s combined general limit. To qualify, the paper-- 

(i) Must carry the full recourse endorsement or unconditional guarantee of the seller; and 

(ii) Must be secured by the cattle being sold, pursuant to liens that allow the bank to 
maintain a perfected security interest in the cattle under applicable law. 

(5) Additional advances to complete project financing pursuant to renewal of a qualifying 
commitment to lend. A national bank may renew a qualifying commitment to lend, as 
defined by § 32.2(m), and complete funding under that commitment if all of the following 

criteria are met-- 

(i) The completion of funding is consistent with safe and sound banking practices and is 
made to protect the position of the bank; 

(ii) The completion of funding will enable the borrower to complete the project for which 
the qualifying commitment to lend was made; and 

(iii) The amount of the additional funding does not exceed the unfunded portion of the 
bank’s qualifying commitment to lend. 

(c) Loans not subject to the lending limits. The following loans or extensions of credit are 
not subject to the lending limits of 12 u.$.C. 84 or this part. 
(1) Loans arising from the discount of commercial or business paper. 

(i) Loans or extensions of credit arising from the discount of negotiable commercial or 
business paper that evidences an obligation to the person negotiating the paper. The 
paper-- 

(A) Must be given in payment of the purchase price of commodities purchased for resale, 
fabrication of a product, or any other business purpose that may reasonably be expected 
to provide funds for payment of the paper; and 

(B) Must bear the full recourse endorsement of the owner of the paper, except that paper 
discounted in connection with export transactions, that is transferred without recourse, or 
with limited recourse, must be supported by an assignment of appropriate insurance 
covering the political, credit, and transfer risks applicable to the paper, such as insurance 
provided by the Export-Import Bank. 

(ii) A failure to pay principal or interest on commercial or business paper when due does 
not result in a loan or extension of credit to the maker or endorser of the paper; 
however, the amount of such paper thereafter must be counted in determining whether 
additional loans or extensions of credit to the same borrower may be made within the 
limits of 12 U.S.C. 84 and this part. 
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(2) Bankers’ acceptances. A bank’s acceptance of drafts eligible for rediscount under 12 
U.S.C. 372 and 373, or a bank’s purchase of acceptances created by other banks that are 
eligible for rediscount under those sections; but not including-- 

(i) A bank’s acceptance of drafts ineligible for rediscount (which constitutes a loan by the 
bank to the customer for whom the acceptance was made, in the amount of the draft); 

(ii) A bank’s purchase of ineligible acceptances created by other banks (which constitutes 
a loan from the purchasing bank to the accepting bank, in the amount of the purchase 
price); and 

(iii) A bank’s purchase of its own acceptances (which constitutes a loan to the bank’s 
customer for whom the acceptance was made, in the amount of the purchase price). 

(3)(0 Loans secured by U.S. obligations. Loans or extensions of credit, or portions 
thereof, to the extent fully secured by the current market value of: 

(A) Bonds, notes, certificates of indebtedness, or Treasury bills of the United States or by 
similar obligations fully guaranteed as to principal and interest by the United States; 

(B) Loans to the extent guaranteed as to repayment of principal by the full faith and 
credit of the U.S. government, as set forth in paragraph (c)(4)(ii) of this section. 

(ii) To qualify under this paragraph, the bank must perfect a security interest in the 
collateral under applicable law. 

(4) Loans to or guaranteed by a Federal agency. 

(i) Loans or extensions of credit to any department, agency, bureau, board, commission, 
or establishment of the United States or any corporation wholly owned directly or 
indirectly by the United States. 

(ii) Loans or extensions of credit, including portions thereof, to the extent secured by 
unconditional takeout commitments or guarantees of any of the foregoing governmental 
entities. The commitment or guarantee-- 

(A) Must be payable in cash or its equivalent within 60 days after demand for payment is 

made; 

(B) Is considered unconditional if the protection afforded the bank is not substantially 
diminished or impaired if loss should result from factors beyond the bank’s control. 
Protection against loss is not materially diminished or impaired by procedural 
requirements, such as an agreement to pay on the obligation only in the event of default, 
including default over a specific period of time, a requirement that notification of default 
be given within a specific period after its occurrence, or a requirement of good faith on 
the part of the bank. 

(5) Loans to or guaranteed by general obligations of a State or political subdivision. 

(i) A loan or extension of credit to a State or political subdivision that constitutes a 

general obligation of the State or political subdivision, as defined in part 1 of this chapter, 
and for which the lending bank has an opinion of counsel or the opinion of that State 
Attorney General, or other State legal official with authority to opine on the obligation in 
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question, that the loan or extension of credit is a valid and enforceable general obligation 
of the borrower; and 

(ii) A loan or extension of credit, including portions thereof, to the extent guaranteed or 

secured by a general obligation of a State or political subdivision and for which the 
lending bank has an opinion of counsel or the opinion of that State Attorney General, or 
other State legal official with authority to opine on the guarantee or collateral in question, 
that the guarantee or collateral is a valid and enforceable general obligation of that public 
body. 

(6) Loans secured by segregated deposit accounts. Loans or extensions of credit, 
including portions thereof, to the extent secured by a segregated deposit account in the 
lending bank, provided a security interest in the deposit has been perfected under 
applicable law. 

(i) Where the deposit is eligible for withdrawal before the secured loan matures, the bank 
must establish internal procedures to prevent release of the security without the lending 
bank’s prior consent. 

(ii) A deposit that is denominated and payable in a currency other than that of the loan or 
extension of credit that it secures may be eligible for this exception if the currency is 

freely convertible to U.S. dollars. 

(A) This exception applies to only that portion of the loan or extension of credit that is 
covered by the U.S. dollar value of the deposit. 

(B) The lending bank must establish procedures to periodically revalue foreign currency 
deposits to ensure that the loan or extension of credit remains fully secured at all times. 

(7) Loans to financial institutions with the approval of the Comptroller. Loans or 
extensions of credit to any financial institution or to any receiver, conservator, 
superintendent of banks, or other agent in charge of the business and property of a 
financial institution when an emergency situation exists and a national bank is asked to 
provide assistance to another financial institution, and the loan is approved by the 
Comptroller. For purposes of this paragraph, financial institution means a commercial 
bank, savings bank, trust company, savings association, or credit union. 

(8) Loans to the Student Loan Marketing Association. Loans or extensions of credit to the 
Student Loan Marketing Association. 

(9) Loans to industrial development authorities. A loan or extension of credit to an 
industrial development authority or similar public entity created to construct and lease a 
plant facility, including a health care facility, to an industrial occupant will be deemed a 
loan to the lessee, provided that-- 

(i) The bank evaluates the creditworthiness of the industrial occupant before the loan is 
extended to the authority; 

(ii) The authority’s liability on the loan is limited solely to whatever interest it has in the 
particular facility; 
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(iii) The authority’s interest is assigned to the bank as security for the loan or the 
industrial occupant issues a promissory note to the bank that provides a higher order of 
security than the assignment of a lease; and 

(iv) The industrial occupant’s lease rentals are assigned and paid directly to the bank. 

(10) Loans to leasing companies. A loan or extension of credit to a leasing company for 
the purpose of purchasing equipment for lease will be deemed a loan to the lessee, 
provided that-- 

(i) The bank evaluates the creditworthiness of the lessee before the loan is extended to 
the leasing corporation; 

(ii) The loan is without recourse to the leasing corporation; 

(iii) The bank is given a security interest in the equipment and in the event of default, 
may proceed directly against the equipment and the lessee for any deficiency resulting 

from the sale of the equipment; 

(iv) The leasing corporation assigns all of its rights under the lease to the bank; 

(v) The lessee’s lease payments are assigned and paid to the bank; and 

(vi) The lease terms are subject to the same limitations that would apply to a national 
bank acting as a lessor. 

[63 FR 15746, April 1, 1998; 66 FR 31120, June 11, 2001; 66 FR 55072, Nov. 1, 2001] 

SOURCE: 60 FR 8532, Feb. 15, 1995, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 1 et seq., 84, and 93a. 

§ 32.4 Calculation of lending limits, 

(a) Calculation date. For purposes of determining compliance with 12 U.S.C. 84 and this 
part, a bank shall determine its lending limit as of the most recent of the following 

d ares: 

(1) The last day of the preceding calendar quarter; or 

(2) The date on which there is a change in the bank’s capital category for purposes 

of 12 U.S.C. 1831o and 12 CFR 6.3. 

(b) Effective date. 

(1) A bank’s lending limit calculated in accordance with paragraph (a)(1) of this 
section will be effective as of the earlier of the following dates: 

(i) The date on which the bank’s Call Report is submitted; or 

(ii) The date on which the bank’s Call Report is required to be submitted. 
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(2) A bank’s lending limit calculated in accordance with paragraph (a)(2) of this 

section will be effective on the date that the limit is to be calculated. 

(c) More frequent calculations. If the OCC determines for safety and soundness reasons 
that a bank should calculate its lending limit more frequently than required by paragraph 
(a) of this section, the OCC may provide written notice to the bank directing the bank to 
calculate its lending limit at a more frequent interval, and the bank shall thereafter 

calculate its lending limit at that interval until further notice. 

[63 FR 15746, April 1, 1998] 

SOURCE: 60 FR 8532, Feb. 15, 1995, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 1 et seq., 84, and 93a. 

§ 32.5 Combination rules, 

(a) General rule. Loans or extensions of credit to one borrower will be attributed to 
another person and each person will be deemed a borrower-- 

(1) When proceeds of a loan or extension of credit are to be used for the direct 
benefit of the other person, to the extent of the proceeds so used; or 

(2) When a common enterprise is deemed to exist between the persons. 

(b) Direct benefit. The proceeds of a loan or extension of credit to a borrower will be 
deemed to be used for the direct benefit of another person and will be attributed to the 
other person when the proceeds, or assets purchased with the proceeds, are transferred 

to another person, other than in a bona fide arm’s length transaction where the 
proceeds are used to acquire property, goods, or services. 

(c) Common enterprise. A common enterprise will be deemed to exist and loans to 
separate borrowers will be aggregated: 

(1) When the expected source of repayment for each loan or extension of credit is 

the same for each borrower and neither borrower has another source of income 
from which the loan (together with the borrower’s other obligations) may be fully 
repaid. An employer will not be treated as a source of repayment under this 

paragraph because of wages and salaries paid to an employee, unless the standards 
of paragraph (c)(2) of this section are met; 

(2) When loans or extensions of credit are made-- 

(i) To borrowers who are related directly or indirectly through common control, 
including where one borrower is directly or indirectly controlled by another 

borrower; and 

(ii) Substantial financial interdependence exists between or among the borrowers. 

Substantial financial interdependence is deemed to exist when 50 percent or more of 
one borrower’s gross receipts or gross expenditures (on an annual basis) are derived 
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from transactions with the other borrower. Gross receipts and expenditures include 
gross revenues/expenses, intercompany loans, dividends, capital contributions, and 
similar receipts or payments; 

(3) When separate persons borrow from a bank to acquire a business enterprise of 
which those borrowers will own more than 50 percent of the voting securities or 
voting interests, in which case a common enterprise is deemed to exist between the 
borrowers for purposes of combining the acquisition loans; or 

(4) When the OCC determines, based upon an evaluation of the facts and 
circumstances of particular transactions, that a common enterprise exists. 

(d) Special rule for loans to a corporate group. 

(1) Loans or extensions of credit by a bank to a corporate group may not exceed 50 
percent of the bank’s capital and surplus. This limitation applies only to loans 
subject to the combined general limit. A corporate group includes a person and all of 
its subsidiaries. For purposes of this paragraph, a corporation or a limited liability 
company is a subsidiary of a person if the person owns or beneficially owns directly 
or indirectly more than 50 percent of the voting securities or voting interests of the 

corporation or company. 

(2) Except as provided in paragraph (d)(1) of this section, loans or extensions of 

credit to a person and its subsidiary, or to different subsidiaries of a person, are not 
combined unless either the direct benefit or the common enterprise test is met. 

(e) Special rules for loans to partnerships, joint ventures, and associations-- 

(1) Partnership loans. Loans or extensions of credit to a partnership, joint venture, 

or association are deemed to be loans or extensions of credit to each member of the 
partnership, joint venture, or association. This rule does not apply to limited 
partners in limited partnerships or to members of joint ventures or associations if 
the partners or members, by the terms of the partnership or membership 
agreement, are not held generally liable for the debts or actions of the partnership, 
joint venture, or association, and those provisions are valid under applicable law. 

(2) Loans to partners. 

(i) Loans or extensions of credit to members of a partnership, joint venture, or 
association are not attributed to the partnership, joint venture, or association unless 
either the direct benefit or the common enterprise tests are met. Both the direct 
benefit and common enterprise tests are met between a member of a partnership, 
joint venture or association and such partnership, joint venture or association, when 
loans or extensions of credit are made to the member to purchase an interest in the 
partnership, joint venture or association. 

(ii) Loans or extensions of credit to members of a partnership, joint venture, or 

association are not attributed to other members of the partnership, joint venture, or 
association unless either the direct benefit or common enterprise test is met. 

(f) Loans to foreign governments, their agencies, and instrumentalities-- 

(PAGE } 



(1) Aggregation. Loans and extensions of credit to foreign governments, their 
agencies, and instrumentalities will be aggregated with one another only if the loans 
or extensions of credit fail to meet either the means test or the purpose test at the 

time the loan or extension of credit is made. 

(i) The means test is satisfied if the borrower has resources or revenue of its own 
sufficient to service its debt obligations. If the government’s support (excluding 
guarantees by a central government of the borrower’s debt) exceeds the borrower’s 

annual revenues from other sources, it will be presumed that the means test has not 

been satisfied. 

(ii) The purpose test is satisfied if the purpose of the loan or extension of credit is 
consistent with the purposes of the borrower’s general business. 

(2) Documentation. In order to show that the means and purpose tests have been 
satisfied, a bank must, at a minimum, retain in its files the following items: 

(i) A statement (accompanied by supporting documentation) describing the legal 
status and the degree of financial and operational autonomy of the borrowing entity; 

(ii) Financial statements for the borrowing entity for a minimum of three years prior 
to the date the loan or extension of credit was made or for each year that the 
borrowing entity has been in existence, if less than three; 

(iii) Financial statements for each year the loan or extension of credit is outstanding; 

(iv) The bank’s assessment of the borrower’s means of servicing the loan or 
extension of credit, including specific reasons in support of that assessment. The 
assessment shall include an analysis of the borrower’s financial history, its present 
and projected economic and financial performance, and the significance of any 
financial support provided to the borrower by third parties, including the borrower’s 
central government; and 

(v) A loan agreement or other written statement from the borrower which clearly 
describes the purpose of the loan or extension of credit. The written representation 
will ordinarily constitute sufficient evidence that the purpose test has been satisfied. 

However, when, at the time the funds are disbursed, the bank knows or has reason 
to know of other information suggesting that the borrower will use the proceeds in a 
manner inconsistent with the written representation, it may not, without further 
inquiry, accept the representation. 

(3) Restructured loans-- 

(i) Non-combination rule. Notwithstanding paragraphs (a) through (e) of this 
section, when previously outstanding loans and other extensions of credit to a 

foreign government, its agencies, and instrumentalities (i.e., public-sector obligors) 
that qualified for a separate lending limit under paragraph (f)(1) of this section are 
consolidated under a central obligor in a qualifying restructuring, such loans will not 
be aggregated and attributed to the central obligor. This includes any substitution in 
named obligors, solely because of the restructuring. Such loans (other than loans 
originally attributed to the central obligor in their own right) will not be considered 
obligations of the central obligor and will continue to be attributed to the original 
public-sector obligor for purposes of the lending limit. 
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(ii) Qualifying restructuring. Loans and other extensions of credit to a foreign 
government, its agencies, and instrumentalities will qualify for the non-combination 

process under paragraph (f)(3)(i) of this section only if they are restructured in a 
sovereign debt restructuring approved by the OCC, upon request by a bank for 
application of the non combination rule. The factors that the OCC will use in making 
this determination include, but are not limited to, the following: 

(A) Whether the restructuring involves a substantial portion of the total 
commercial bank loans outstanding to the foreign government, its agencies, and 

instrumentalities; 

(B) Whether the restructuring involves a substantial number of the foreign 
country’s external commercial bank creditors; 

(C) Whether the restructuring and consolidation under a central obligor is being 
done primarily to facilitate external debt management; and 

(D) Whether the restructuring includes features of debt or debt-service 

reduction. 

(iii) 50 percent aggregate limit. With respect to any case in which the non- 

combination process under paragraph (f)(3)(i) of this section applies, a national 
bank’s loans and other extensions of credit to a foreign government, its agencies 
and instrumentalities, (including restructured debt) shall not exceed, in the 
aggregate, 50 percent of the bank’s capital and surplus. 

§ 34.3 General rule. 

(a) A national bank may make, arrange, purchase, or sell loans or extensions of credit, or 
interests therein, that are secured by liens on, or interests in, real estate (real estate 
loans), subject to 12 U.S.C. 1828(o) and such restrictions and requirements as the 
Comptroller of the Currency may prescribe by regulation or order. 

(b) A national bank shall not make a consumer loan subject to this subpart based 
predominantly on the bank’s realization of the foreclosure or liquidation value of the 
borrower’s collateral, without regard to the borrower’s ability to repay the loan according 
to its terms. A bank may use any reasonable method to determine a borrower’s ability to 
repay, including, for example, the borrower’s current and expected income, current and 
expected cash flows, net worth, other relevant financial resources, current financial 
obligations, employment status, credit history, or other relevant factors. 

(c) A national bank shall not engage in unfair or deceptive practices within the meaning 

of section 5 of the Federal Trade Commission Act, 15 U.S.C. 45(a)(1), and regulations 
promulgated thereunder in connection with loans made under this part. 

[68 FR 70131, Dec. 17, 2003; 69 FR 1917, Jan. 13, 2004] 
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§ 34,4 Applicability of state law, 

(a) Except where made applicable by Federal law, state laws that obstruct, impair, or 

condition a national bank’s ability to fully exercise its Federally authorized real estate 
lending powers do not apply to national banks. Specifically, a national bank may make 
real estate loans under 12 U.S.C. 371 and § 34.3, without regard to state law limitations 

concerning: 

(1) Licensing, registration (except for purposes of service of process), filings, or 
reports by creditors; 

(2) The ability of a creditor to require or obtain private mortgage insurance, 
insurance for other collateral, or other credit enhancements or risk mitigants, in 

furtherance of safe and sound banking practices; 

(3) Loan-to-value ratios; 

(4) The terms of credit, including schedule for repayment of principal and interest, 
amortization of loans, balance, payments due, minimum payments, or term to 
maturity of the loan, including the circumstances under which a loan may be called 
due and payable upon the passage of time or a specified event external to the loan; 

(5) The aggregate amount of funds that may be loaned upon the security of real 

estate; 

(6) Escrow accounts, impound accounts, and similar accounts; 

(7) Security property, including leaseholds; 

(8) Access to, and use of, credit reports; 

(9) Disclosure and advertising, including laws requiring specific statements, 

information, or other content to be included in credit application forms, credit 
solicitations, billing statements, credit contracts, or other credit-related documents; 

(10) Processing, origination, servicing, sale or purchase of, or investment or 

participation in, mortgages; 

(11) Disbursements and repayments; 

(12) Rates of interest on loans; [FN1] 

[FN1] The limitations on charges that comprise rates of interest on loans by national 

banks are determined under Federal law. See 12 U.S.C. 85 and 1735f-7a; 12 CFR 
7.4001. State laws purporting to regulate national bank fees and charges that do 

not constitute interest are addressed in 12 CFR 7.4002. 

(13) Due-on-sale clauses except to the extent provided in 12 U.S.C. 1701j-3 and 12 
CFR part 591; and 

(PAGE } 



(14) Covenants and restrictions that must be contained in a lease to qualify the 
leasehold as acceptable security for a real estate loan. 

(b) State laws on the following subjects are not inconsistent with the real estate lending 
powers of national banks and apply to national banks to the extent that they only 
incidentally affect the exercise of national banks’ real estate lending powers: 

(1) Contracts; 

(2) Torts; 

(3) Criminal law; [FN2] 

[FN2] But see the distinction drawn by the Supreme Court in Easton v. Iowa, 188 U.S. 
220, 238 (1903) between "crimes defined and punishable at common law or by the 
general statutes of a state and crimes and offences cognizable under the authority 
of the United States." The Court stated that "[u]ndoubtedly a state has the 
legitimate power to define and punish crimes by general laws applicable to all 
persons within its jurisdiction ** *. But it is without lawful power to make such 
special laws applicable to banks organized and operating under the laws of the 
United States." Id. at 239 (holding that Federal law governing the operations of 
national banks preempted a state criminal law prohibiting insolvent banks from 
accepting deposits). 

(4) Homestead laws specified in 12 U,S,C, 1462a(f); 

(5) Rights to collect debts; 

(6) Acquisition and transfer of real property; 

(7) Taxation; 

(8) Zoning; and 

(9) Any other law the effect of which the OCC determines to be incidental to the real 
estate lending operations of national banks or otherwise consistent with the powers 
and purposes set out in § 34.3(a). 

[69 FR 1917, Jan. 13, 2004] 

§ 223.1 Authority, purpose, and scope. 

(a) Authority. The Board of Governors of the Federal Reserve System 

(Board) has issued this part (Regulation W) under the authority of sections 

23A(f) and 23B(e) of the Federal Reserve Act (12 U.S.C. 371c(f), 371c-1(e)). 

(b) Purpose. Sections 23A and 23B of the Federal Reserve Act (12 U.S.C. 
371c, 371c-1) establish certain quantitative limits and other prudential 
requirements for loans, purchases of assets, and certain other transactions 
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between a member bank and its affiliates. This regulation implements 
sections 23A and 23B by defining terms used in the statute, explaining the 
statute’s requirements, and exempting certain transactions. 

(c) Scope. Sections 23A and 23B and this regulation apply by their terms to 
"member banks"--that is, any national bank, State bank, trust company, or 
other institution that is a member of the Federal Reserve System. In 
addition, the Federal Deposit Insurance Act (12 U.S.C. 18280)) applies 
sections 23A and 23B to insured State nonmember banks in the same 
manner and to the same extent as if they were member banks. The Home 
Owners’ Loan Act (12 U.S.C. 1468(a)) also applies sections 23A and 23B to 
insured savings associations in the same manner and to the same extent as 
if they were member banks (and imposes two additional restrictions). 

SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 371c(b)(1)(E), (b)(2)(A), and (f), 371c-1(e), 1828(j), 
and 1468(a). 

§ 223.2 What is an "affiliate" for purposes of sections 23A and 23B 
and this part? 

(a) For purposes of this part and except as provided in paragraphs (b) and (c) of this 
section, "affiliate" with respect to a member bank means: 

(1) Parent companies. Any company that controls the member bank; 

(2) Companies under common control by a parent company. Any company, including 
any subsidiary of the member bank, that is controlled by a company that controls 

the member bank; 

(3) Companies under other common control. Any company, including any subsidiary 
of the member bank, that is controlled, directly or indirectly, by trust or otherwise, 
by or for the benefit of shareholders who beneficially or otherwise control, directly or 
indirectly, by trust or otherwise, the member bank or any company that controls the 

member bank; 

(4) Companies with interlocking directorates. Any company in which a majority of its 
directors, trustees, or general partners (or individuals exercising similar functions) 
constitute a majority of the persons holding any such office with the member bank 
or any company that controls the member bank; 

(5) Sponsored and advised companies. Any company, including a real estate 
investment trust, that is sponsored and advised on a contractual basis by the 

member bank or an affiliate of the member bank; 

(6) Investment companies. 

(i) Any investment company for which the member bank or any affiliate of the 
member bank serves as an investment adviser, as defined in section 2(a)(20) of the 
Investment Company Act of 1940 (15 U.S.C. 80a-2(a)(20)); and 
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(ii) Any other investment fund for which the member bank or any affiliate of the 
member bank serves as an investment advisor, if the member bank and its affiliates 
own or control in the aggregate more than 5 percent of any class of voting securities 
or of the equity capital of the fund; 

(7) Depository institution subsidiaries. A depository institution that is a subsidiary of 
the member bank; 

(8) Financial subsidiaries. A financial subsidiary of the member bank; 

(9) Companies held under merchant banking or insurance company investment 
authority-- 

(i) In general. Any company in which a holding company of the member bank owns 
or controls, directly or indirectly, or acting through one or more other persons, 15 
percent or more of the equity capital pursuant to section 4(k)(4)(H) or (I) of the 
Bank Holding Company Act (12 U.S.C. 1843(k)(4)(H) or (I)). 

(ii) General exemption. A company will not be an affiliate under paragraph (a)(9)(i) 
of this section if the holding company presents information to the Board that 
demonstrates, to the Board’s satisfaction, that the holding company does not control 
the company. 

(iii) Specific exemptions. A company also will not be an affiliate under paragraph 
(a)(9)(i) of this section if: 

(A) No director, officer, or employee of the holding company serves as a 
director, trustee, or general partner (or individual exercising similar functions) of 
the company; 

(B) A person that is not affiliated or associated with the holding company owns 
or controls a greater percentage of the equity capital of the company than is 
owned or controlled by the holding company, and no more than one officer or 
employee of the holding company serves as a director or trustee (or individual 
exercising similar functions) of the company; or 

(C) A person that is not affiliated or associated with the holding company owns 
or controls more than 50 percent of the voting shares of the company, and 
officers and employees of the holding company do not constitute a majority of 
the directors or trustees (or individuals exercising similar functions) of the 
company. 

(iv) Application of rule to private equity funds. A holding company will not be 
deemed to own or control the equity capital of a company for purposes of paragraph 
(a)(9)(i) of this section solely by virtue of an investment made by the holding 
company in a private equity fund (as defined in the merchant banking subpart of the 
Board’s Regulation Y (12 CFR 225.173(a))) that owns or controls the equity capital 
of the company unless the holding company controls the private equity fund under 
12 CFR 225.173(d)(4). 

(v) Definition. For purposes of this paragraph (a)(9), "holding company" with 
respect to a member bank means a company that controls the member bank, or a 
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company that is controlled by shareholders that control the member bank, and all 
subsidiaries of the company (including any depository institution that is a subsidiary 
of the company). 

(10) Partnerships associated with the member bank or an affiliate. Any partnership 
for which the member bank or any affiliate of the member bank serves as a general 
partner or for which the member bank or any affiliate of the member bank causes 
any director, officer, or employee of the member bank or affiliate to serve as a 

general partner; 

(11) Subsidiaries of affiliates. Any subsidiary of a company described in paragraphs 
(a)(1) through (10) of this section; and 

(12) Other companies. Any company that the Board determines by regulation or 
order, or that the appropriate Federal banking agency for the member bank 
determines by order, to have a relationship with the member bank, or any affiliate 
of the member bank, such that covered transactions by the member bank with that 

company may be affected by the relationship to the detriment of the member bank. 

(b) "Affiliate" with respect to a member bank does not include: 

(1) Subsidiaries. Any company that is a subsidiary of the member bank, unless the 

company is: 

(i) A depository institution; 

(ii) A financial subsidiary; 

(iii) Directly controlled by: 

(A) One or more affiliates (other than depository institution affiliates) of the 

member bank; or 

(B) A shareholder that controls the member bank or a group of shareholders that 
together control the member bank; 

(iv) An employee stock option plan, trust, or similar organization that exists for the 
benefit of the shareholders, partners, members, or employees of the member bank 
or any of its affiliates; or 

(v) Any other company determined to be an affiliate under paragraph (a)(12) of this 

section; 

(2) Bank premises. Any company engaged solely in holding the premises of the 

member bank; 

(3) Safe deposit. Any company engaged solely in conducting a safe deposit 

business; 
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(4) Government securities. Any company engaged solely in holding obligations of 
the United States or its agencies or obligations fully guaranteed by the United States 
or its agencies as to principal and interest; and 

(5) Companies held DPC. Any company where control results from the exercise of 
rights arising out of a bona fide debt previously contracted. This exclusion from the 
definition of "affiliate" applies only for the period of time specifically authorized 
under applicable State or Federal law or regulation or, in the absence of such law or 

regulation, for a period of two years from the date of the exercise of such rights. The 
Board may authorize, upon application and for good cause shown, extensions of 
time for not more than one year at a time, but such extensions in the aggregate will 
not exceed three years. 

(c) For purposes of subpart F (implementing section 23B), "affiliate" with respect to a 
member bank also does not include any depository institution. 

SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 371c(b)(1)(E), (b)(2)(A), and (f), 371c-1(e), 1828(j), and 

1468(a), 

§ 223,3 What are the meanings of the other terms used in sections 23A and 23B 
and this part? 

For purposes of this part: 

(a) Aggregate amount of covered transactions means the amount of the covered 
transaction about to be engaged in added to the current amount of all outstanding covered 
transactions. 

(b) Appropriate Federal banking agency with respect to a member bank or other 
depository institution has the same meaning as in section 3 of the Federal Deposit 
Insurance Act (12 U.S.C. 1813). 

(c) "Bank holding company" has the same meaning as in 12 CFR 225.2. 

(d) "Capital stock and surplus" means the sum of: 
(1) A member bank’s tier 1 and tier 2 capital under the risk-based capital guidelines of 
the appropriate Federal banking agency, based on the member bank’s most recent 
consolidated Report of Condition and Income filed under 12 U.S.C. 1817(a)(3); 

(2) The balance of a member bank’s allowance for loan and lease losses not included in 
its tier 2 capital under the risk-based capital guidelines of the appropriate Federal 
banking agency, based on the member bank’s most recent consolidated Report of 

Condition and Income filed under 12 U.S.C. 1817(a)(3); and 

(3) The amount of any investment by a member bank in a financial subsidiary that counts 
as a covered transaction and is required to be deducted from the member bank’s capital 
for regulatory capital purposes. 

(e) Carrying value with respect to a security means (unless otherwise provi ded) the value 
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of the security on the financial statements of the member bank, determined in accordance 
with GAAP. 

(f) Company means a corporation, partnership, limited liability company, business trust, 
association, or similar organization and, unless specifically excluded, includes a member 
bank and a depositor}, institution. 

(g) Control. 
(1) In general. "Control" by a company or shareholder over another company means 

that: 

(i) The company or shareholder, directly or indirectly, or acting through one or more 
other persons, owns, controls, or has power to vote 25 percent or more of any class of 
voting securities of the other company; 

(ii) The company or shareholder controls in any manner the election of a majority of the 

directors, trustees, or general partners (or individuals exercising similar functions) of the 
other company; or 

(iii) The Board determines, after notice and opportunity for hearing, that the company or 
shareholder, directly or indirectly, exercises a controlling influence over the management 
or policies of the other company. 

(2) Ownership or control of shares as fiduciary. Notwithstanding any other provision of 
this regulation, no company will be deemed to control another company by virtue of its 
ownership or control of shares in a fiduciary capacity, except as provided in paragraph 
(a)(3) of § 223.2 or if the company owning or controlling the shares is a business trust. 

(3) Ownership or control of securities by subsidiary. A company controls securities, 
assets, or other ownership interests owned or controlled, directly or indirectly, by any 
subsidiary (including a subsidiary depository institution) of the company. 

(4) Ownership or control of convertible instruments. A company or shareholder that owns 
or controls instruments (including options or warrants) that are convertible or 
exercisable, at the option of the holder or owner, into securities, controls the securities, 
unless the company or shareholder presents information to the Board that demonstrates, 
to the Board’s satisfaction, that the company or shareholder should not be deemed to 

control the securities. 

(5) Ownership or control of nonvoting securities. A company or shareholder that owns or 
controls 25 percent or more of the equity capital of another company controls the other 
company, unless the company or shareholder presents information to the Board that 
demonstrates, to the Board’s satisfaction, that the company or shareholder does not 
control the other company. 

(h) Covered transaction with respect to an affiliate means: 
(1) An extension of credit to the affiliate; 

(2) A purchase of, or an investment in, a security issued by the affiliate; 

(3) A purchase of an asset from the affiliate, including an asset subject to recourse or an 
agreement to repurchase, except such purchases of real and personal property as may be 

specifically exempted by the Board by order or regulation; 
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(4) The acceptance of a security issued by the affiliate as collateral for an extension of 
credit to any person or company; and 

(5) The issuance of a guarantee, acceptance, or letter of credit, including an endorsement 
or standby letter of credit, on behalf of the affiliate, a confirmation of a letter of credit 
issued by the affiliate, and a cross-affiliate netting arrangement. 

(i) Credit transaction with an affiliate means: 
(1) An extension of credit to the affiliate; 

(2) An issuance of a guarantee, acceptance, or letter of credit, including an endorsement 

or standby letter of credit, on behalf of the affiliate and a confirmation of a letter of credit 
issued by the affiliate; and 

(3) A cross-affiliate netting arrangement. 

(j) Cross-affiliate netting arrangement means an arrangement among a member bank, one 
or more affiliates of the member bank, and one or more nonaffiliates &the member bank 
in which: 
(1) A nonaffiliate is permitted to deduct any obligations of an affiliate of the member 
bank to the nonaffiliate when settling the nonaffiliate’s obligations to the member bank; 

or 

(2) The member bank is permitted or required to add any obligations of its affiliate to a 
nonaffiliate when determining the member bank’s obligations to the nonaffiliate. 

(k) "Depository institution" means, unless other~vise noted, an insured depository 
institution (as defined in section 3 of the Federal Deposit Insurance Act (12 
1813)), but does not include any branch of a foreign bank. For purposes of this definition, 
an operating subsidiary of a depository institution is treated as part of the depository 
institution. 

(1) "Derivative transaction" means any derivative contract listed in sections IIIE 1 .a. 
through d. of Appendix A to 12 CFR part 225 and any similar derivative contract, 
including a credit derivative contract. 

(m) "Eligible affiliated mutual fund securities" has the meaning specified in paragraph 

(c)(2) of § 223.24. 

(n) "Equity capital" means: 
(1) With respect to a corporation, preferred stock, common stock, capital surplus, 
retained earnings, and accumulated other comprehensive income, less treasury stock, 
plus any other account that constitutes equity of the corporation; and 

(2) With respect to a partnership, limited liability company, or other company, equity 
accounts similar to those described in paragraph (n)(1) of this section. 

(o) "Extension of credit" to an affiliate means the making or renewal of a loan, the 
granting of a line of credit, or the extending of credit in any manner whatsoever, 
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including on an intraday basis, to an affiliate. An extension of credit to an affiliate 

includes, without limitation: 
(1) An advance to an affiliate by means of an overdraft, cash item, or otherwise; 

(2) A sale of Federal funds to an affiliate; 

(3) A lease that is the functional equivalent of an extension of credit to an affiliate; 

(4) An acquisition by purchase, discount, exchange, or otherwise of a note or other 
obligation, including commercial paper or other debt securities, of an affiliate; 

(5) Any increase in the amount of, extension of the maturity of, or adjustment to the 

interest rate term or other material term of, an extension of credit to an affiliate; and 

(6) Any other similar transaction as a result of which an affiliate becomes obligated to 
pay money (or its equivalent). 

(p) "Financial subsidiary" 
(1) In general. Except as provided in paragraph (p)(2) of this section, the term "financial 
subsidiary" means any subsidiary of a member bank that: 

(i) Engages, directly or indirectly, in any activity that national banks are not permitted to 

engage in directly or that is conducted under terms and conditions that differ from those 
that govern the conduct of such activity by national banks; and 

(ii) Is not a subsidiary that a national bank is specifically authorized to own or control by 
the express terms of a Federal statute (other than 12 U.S.C. 24a), and not by implication 

or interpretation. 

(2) Exceptions. "Financial subsidiary" does not include: 

(i) A subsidiary of a member bank that is considered a financial subsidiary under 
paragraph (p)(1) of this section solely because the subsidiary engages in the sale of 
insurance as agent or broker in a manner that is not permitted for national banks; and 

(ii) A subsidiary of a State bank (other than a subsidiary described in section 46(a) of the 
Federal Deposit Insurance Act (12 U.S.C. 1831w(a))) that is considered a financial 
subsidiary under paragraph (p)(1) of this section solely because the subsidiary engages 
in one or more of the following activities: 

(A) An activity that the State bank may engage in directly under applicable Federal and 

State law and that is conducted under the same terms and conditions that govern the 
conduct of the activity by the State bank; and 

(B) An activity that the subsidiary was authorized by applicable Federal and State law to 
engage in prior to December 12, 2002, and that was lawfully engaged in by the 
subsidiary on that date. 

(3) Subsidiaries of financial subsidiaries. If a company is a financial subsidiary under 
paragraphs (p)(1) and (p)(2) of this section, any subsidiary of such a company is also a 
financial subsidiary. 
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(q) "Foreign bank" and an "agency," "branch," or "commercial lending company" of a 
foreign bank have the same meanings as in section l(b) of the International Banking Act 
of 1978 (12 U.S.C. 3101). 

(r) "GAAP" means U.S. generally accepted accounting principles. 

(s) "General purpose credit card" has the meaning specified in paragraph (c)(4)(ii) of § 

223.16. 

(t) In contemplation. A transaction between a member bank and a nonaffiliate is 
presumed to be "in contemplation" of the nonaffiliate becoming an affiliate of the 
member bank if the member bank enters into the transaction with the nonaffiliate after the 
execution of, or commencement of negotiations designed to result in, an agreement under 
the terms of which the nonaffiliate would become an affiliate. 

(u) "Intraday extension of credit" has the meaning specified in paragraph 0)(2) of § 
223.42. 

(v) "Low-quality asset" means: 
(1) An asset (including a security) classified as "substandard," "doubtful," or "loss," or 
treated as "special mention" or "other transfer risk problems," either in the most recent 
report of examination or inspection of an affiliate prepared by either a Federal or State 
supervisory agency or in any internal classification system used by the member bank or 
the affiliate (including an asset that receives a rating that is substantially equivalent to 
"classified" or "special mention" in the internal system of the member bank or affiliate); 

(2) An asset in a nonaccrual status; 

(3) An asset on which principal or interest payments are more than thirty days past due; 

(4) An asset whose terms have been renegotiated or compromised due to the 
deteriorating financial condition of the obligor; and 

(5) An asset acquired through foreclosure, repossession, or otherwise in satisfaction of a 
debt previously contracted, if the asset has not yet been reviewed in an examination or 

inspection. 

(w) "Member bank" means any national bank, State bank, banking association, or trust 
company that is a member of the Federal Reserve System. For purposes of this definition, 
an operating subsidiary of a member bank is treated as part of the member bank. 

(x) "Municipal securities" has the same meaning as in section 3(a)(29) of the Securities 
Exchange Act of 1934 (17 U.S.C. 78c(a)(29)). 

(y) "Nonaffiliate" with respect to a member bank means any person that is not an affiliate 
of the member bank. 

(z) "Obligations of, or fully guaranteed as to principal and interest by, the United States 
or its agencies" includes those obligations listed in 12 CFR 201.108(b) and any additional 
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obligations as determined by the Board. The term does not include Federal Housing 
Administration or Veterans Administration loans. 

(aa) "Operating subsidiary" with respect to a member bank or other depository institution 
means any subsidiary of the member bank or depository institution other than a 
subsidiary, described in paragraphs (b)(1)(i) through (v) of § 223.2. 

(bb) "Person" means an individual, company, trust, joint venture, pool, syndicate, sole 
proprietorship, unincorporated organization, or any other form of entity. 

(cc) "Principal underwriter" has the meaning specified in paragraph (c)(1) of § 223.53. 

(dd) "Purchase of an asset" by a member bank from an affiliate means the acquisition by 
a member bank of an asset from an affiliate in exchange for cash or any other 
consideration, including an assumption of liabilities. The merger of an affiliate into a 
member bank is a purchase of assets by the member bank from an affiliate if the member 
bank assumes any liabilities of the affiliate or pays any other form of consideration in the 
transaction. 

(ee) Riskless principal. A company is "acting exclusively as a riskless principal" if, after 
receiving an order to buy (or sell) a security from a customer, the company purchases (or 
sells) the security in the secondary market for its own account to offset a 
contemporaneous sale to (or purchase from) the customer. 

(ff) "Securities" means stocks, bonds, debentures, notes, or similar obligations (including 
commercial paper). 

(gg) "Securities affiliate" with respect to a member bank means: 
(1) An affiliate of the member bank that is registered with the Securities and Exchange 
Commission as a broker or dealer; or 

(2) Any other securities broker or dealer affiliate of a member bank that is approved by 
the Board. 

(hh) "State bank" has the same meaning as in section 3 of the Federal 
Deposit Insurance Act (1_2 U.S.C. 181_3). 

(ii) "Subsidiary-" with respect to a specified company means a company that 
is controlled by the specified company. 

(jj) "Voting securities" has the same meaning as in 1_2 CFR 225.2. 

(kk) "Well capitalized" has the same meaning as in 1_2 CFR 225.2 and, in the 
case of any holding company that is not a bank holding company, "well 
capitalized" means that the holding company has and maintains at least the 
capital levels required for a bank holding company to be ~vell capitalized 
under 1_2 CFR 225.2. 

(11) "Well managed" has the same meaning as in 1_2 CFR 225.2. 
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SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 371c(b)(1)(F), (b)(2)(k), and (f), 371c-1(e), 
18280), and 1468(a). 

§ 223,11 What is the maximum amount of covered transactions that 
a member bank may enter into with any single affiliate? 

A member bank may not engage in a covered transaction with an affiliate (other than a 
financial subsidiary of the member bank) if the aggregate amount of the member bank’s 
covered transactions with such affiliate would exceed 10 percent of the capital stock and 
surplus of the member bank. 

SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 371c(b)(1)(E), (b)(2)(A), and (f), 371c- l(e), 1828(j), and 

1468(a). 

§ 223,12 What is the maximum amount of covered transactions that 
a member bank may enter into with all affiliates? 

A member bank may not engage in a covered transaction with any affiliate if the 
aggregate amount of the member bank’s covered transactions with all affiliates would 
exceed 20 percent of the capital stock and surplus of the member bank. 

SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 371c(b)(1)(E), (b)(2)(A), and (f), 371c-1(e), 1828(j), and 

1468(a), 

223.13 What safety and soundness requirement applies to covered 
transactions? 

A member bank may not engage in any covered transaction, including any transaction 
exempt under this regulation, unless the transaction is on terms and conditions that are 
consistent with safe and sound banking practices. 

SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 371c(b)(1)(E), (b)(2)(A), and (f), 371c-1(e), 18280), and 

1468(a). 

§ 223,14 What are the collateral requirements for a credit 
transaction with an affiliate? 

(a) Collateral required for extensions of credit and certain other covered transactions. A 

{PAGE } 



member bank must ensure that each of its credit transactions with an affiliate is secured 
by the amount of collateral required by paragraph (b) of this section at the time of the 

transaction. 

(b) Amount of collateral required. 

(1) The rule. A credit transaction described in paragraph (a) of this section must be 
secured by collateral having a market value equal to at least: 

(i) 100 percent of the amount of the transaction, if the collateral is: 

(A) Obligations of the United States or its agencies; 

(B) Obligations fully guaranteed by the United States or its agencies as to 
principal and interest; 

(C) Notes, drafts, bills of exchange, or bankers’ acceptances that are eligible for 
rediscount or purchase by a Federal Reserve Bank; or 

(D) A segregated, earmarked deposit account with the member bank that is for 
the sole purpose of securing credit transactions between the member bank and 

its affiliates and is identified as such; 

(ii) 110 percent of the amount of the transaction, if the collateral is obligations of 
any State or political subdivision of any State; 

(iii) 120 percent of the amount of the transaction, if the collateral is other debt 

instruments, including loans and other receivables; or 

(iv) 130 percent of the amount of the transaction, if the collateral is stock, leases, or 
other real or personal property. 

(2) Example. A member bank makes a $1,000 loan to an affiliate. The affiliate posts 
as collateral for the loan $500 in U.S. Treasury securities, $480 in corporate debt 
securities, and $130 in real estate. The loan satisfies the collateral requirements of 
this section because $500 of the loan is 100 percent secured by obligations of the 
United States, $400 of the loan is 120 percent secured by debt instruments, and 
$100 of the loan is 130 percent secured by real estate. 

(c) Ineligible collateral. The following items are not eligible collateral for purposes of this 

section: 

(1) Low-quality assets; 

(2) Securities issued by any affiliate; 

(3) Equity securities issued by the member bank, and debt securities issued by the 
member bank that represent regulatory capital of the member bank; 

(4) Intangible assets (including servicing assets), unless specifically approved by the 

Board; and 

(PAGE } 



(5) Guarantees, letters of credit, and other similar instruments. 

(d) Perfection and priority requirements for collateral. 

(1) Perfection. A member bank must maintain a security interest in collateral 
required by this section that is perfected and enforceable under applicable law, 
including in the event of default resulting from bankruptcy, insolvency, liquidation, 

or similar circumstances. 

(2) Priority. A member bank either must obtain a first priority security interest in 
collateral required by this section or must deduct from the value of collateral 
obtained by the member bank the lesser of: 

(i) The amount of any security interest in the collateral that is senior to that of the 

member bank; or 

(ii) The amount of any credit secured by the collateral that is senior to that of the 

member bank. 

(3) Example. A member bank makes a $2,000 loan to an affiliate. The affiliate 
grants the member bank a second priority security interest in a piece of real estate 
valued at $3,000. Another institution that previously lent $1,000 to the affiliate has 
a first priority security interest in the entire parcel of real estate. This transaction is 
not in compliance with the collateral requirements of this section. Due to the 
existence of the prior third-party lien on the real estate, the effective value of the 
real estate collateral for the member bank for purposes of this section is only 
$2,000--$600 less than the amount of real estate collateral required by this section 
for the transaction ($2,000 x 130 percent = $2,600). 

(e) Replacement requirement for retired or amortized collateral. A member bank must 
ensure that any required collateral that subsequently is retired or amortized is replaced 
with additional eligible collateral as needed to keep the percentage of the collateral 
value relative to the amount of the outstanding credit transaction equal to the minimum 
percentage required at the inception of the transaction. 

(f) Inapplicability of the collateral requirements to certain transactions. The collateral 
requirements of this section do not apply to the following transactions. 

(1) Acceptances. An acceptance that already is fully secured either by attached 
documents or by other property that is involved in the transaction and has an 

ascertainable market value. 

(2) The unused portion of certain extensions of credit. The unused portion of an 
extension of credit to an affiliate as long as the member bank does not have any 
legal obligation to advance additional funds under the extension of credit until the 
affiliate provides the amount of collateral required by paragraph (b) of this section 
with respect to the entire used portion (including the amount of the requested 
advance) of the extension of credit. 

(3) Purchases of affiliate debt securities in the secondary market. The purchase of a 
debt security issued by an affiliate as long as the member bank purchases the debt 
security from a nonaffiliate in a bona fide secondary market transaction. 
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SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 371c(b)(1)(E), (b)(2)(A), and (f), 371c-1(e), 18280), 
and 1468(a). 

§ 223.15 Hay a member bank purchase a low-quality asset from an 
affiliate? 

(a) In general. A member bank may not purchase a low-quality asset from an affiliate 

unless, pursuant to an independent credit evaluation, the member bank had committed 
itself to purchase the asset before the time the asset was acquired by the affiliate. 

(b) Exemption for renewals of loan participations involving problem loans. The 
prohibition contained in paragraph (a) of this section does not apply to the renewal of, 
or extension of additional credit with respect to, a member bank’s participation in a loan 
to a nonaffiliate that was originated by an affiliate if: 

(1) The loan was not a low-quality asset at the time the member bank purchased its 

participation; 

(2) The renewal or extension of additional credit is approved, as necessary to 
protect the participating member bank’s investment by enhancing the ultimate 
collection of the original indebtedness, by the board of directors of the participating 
member bank or, if the originating affiliate is a depository institution, by: 

(i) An executive committee of the board of directors of the participating member 

bank; or 

(ii) One or more senior management officials of the participating member bank, if: 

(A) The board of directors of the member bank approves standards for the 

member bank’s renewals or extensions of additional credit described in this 
paragraph (b), based on the determination set forth in paragraph (b)(2) of this 

section; 

(B) Each renewal or extension of additional credit described in this paragraph (b) 

meets the standards; and 

(C) The board of directors of the member bank periodically reviews renewals and 
extensions of additional credit described in this paragraph (b) to ensure that 
they meet the standards and periodically reviews the standards to ensure that 
they continue to meet the criterion set forth in paragraph (b)(2) of this section; 

(3) The participating member bank’s share of the renewal or extension of additional 
credit does not exceed its proportional share of the original transaction by more 
than 5 percent, unless the member bank obtains the prior written approval of its 
appropriate Federal banking agency; and 
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(4) The participating member bank provides its appropriate Federal banking agency 

with written notice of the renewal or extension of additional credit not later than 20 
days after consummation. 

SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 371c(b)(1)(E), (b)(2)(A), and (f), 371c-1(e), 18280), and 

1468(a). 

§ 223,16 What transactions by a member bank with any person are 
treated as transactions with an affiliate? 

(a) In general. A member bank must treat any of its transactions with any person as a 
transaction with an affiliate to the extent that the proceeds of the transaction are used 

for the benefit of, or transferred to, an affiliate. 

(b) Certain agency transactions. 

(1) Except to the extent described in paragraph (b)(2) of this section, an extension 
of credit by a member bank to a nonaffiliate is not treated as an extension of credit 
to an affiliate under paragraph (a) of this section if: 

(i) The proceeds of the extension of credit are used to purchase an asset through an 
affiliate of the member bank, and the affiliate is acting exclusively as an agent or 

broker in the transaction; and 

(ii) The asset purchased by the nonaffiliate is not issued, underwritten, or sold as 
principal by any affiliate of the member bank. 

(2) The interpretation set forth in paragraph (b)(1) of this section does not apply to 
the extent of any agency fee, brokerage commission, or other compensation 

received by an affiliate from the proceeds of the extension of credit. The receipt of 
such compensation may qualify, however, for the exemption contained in paragraph 

(c)(2) of this section. 

(c) Exemptions. Notwithstanding paragraph (a) of this section, the following 
transactions are not subject to the quantitative limits of §§ 223.11 and 223.12 or the 
collateral requirements of § 223.14. The transactions are, however, subject to the 
safety and soundness requirement of § 223.13 and the market terms requirement and 
other provisions of subpart F (implementing section 23B). 

(1) Certain riskless principal transactions. An extension of credit by a member bank 
to a nonaffiliate, if: 

(i) The proceeds of the extension of credit are used to purchase a security through a 
securities affiliate of the member bank, and the securities affiliate is acting 

exclusively as a riskless principal in the transaction; 

(ii) The security purchased by the nonaffiliate is not issued, underwritten, or sold as 
principal (other than as riskless principal) by any affiliate of the member bank; and 

{PAGE } 



(iii) Any riskless principal mark-up or other compensation received by the securities 
affiliate from the proceeds of the extension of credit meets the market terms 
standard set forth in paragraph (c)(2) of this section. 

(2) Brokerage commissions, agency fees, and riskless principal mark-ups. An 
affiliate’s retention of a portion of the proceeds of an extension of credit described in 
paragraph (b) or (c)(1) of this section as a brokerage commission, agency fee, or 
riskless principal mark-up, if that commission, fee, or mark-up is substantially the 

same as, or lower than, those prevailing at the same time for comparable 
transactions with or involving other nonaffiliates, in accordance with the market 
terms requirement of § 223.51. 

(3) Preexisting lines of credit. An extension of credit by a member bank to a 

nonaffiliate, if: 

(i) The proceeds of the extension of credit are used to purchase a security from or 
through a securities affiliate of the member bank; and 

(ii) The extension of credit is made pursuant to, and consistent with any conditions 
imposed in, a preexisting line of credit that was not established in contemplation of 
the purchase of securities from or through an affiliate of the member bank. 

(4) General purpose credit card transactions. 

(i) In general. An extension of credit by a member bank to a nonaffiliate, if: 

(A) The proceeds of the extension of credit are used by the nonaffiliate to 
purchase a product or service from an affiliate of the member bank; and 

(B) The extension of credit is made pursuant to, and consistent with any 
conditions imposed in, a general purpose credit card issued by the member bank 

to the nonaffiliate. 

(ii) Definition. "General purpose credit card" means a credit card issued by a 
member bank that is widely accepted by merchants that are not affiliates of the 
member bank for the purchase of products or services, if: 

(A) Less than 25 percent of the total value of products and services purchased 
with the card by all cardholders are purchases of products and services from one 

or more affiliates of the member bank; 

(B) All affiliates of the member bank would be permissible for a financial holding 
company (as defined in 12 U.S.C. 1841) under section 4 of the Bank Holding 
Company Act (12 U.S.C. 1843), and the member bank has no reason to believe 
that 25 percent or more of the total value of products and services purchased 

with the card by all cardholders are or would be purchases of products and 

services from one or more affiliates of the member bank; or 

(C) The member bank presents information to the Board that demonstrates, to 
the Board’s satisfaction, that less than 25 percent of the total value of products 
and services purchased with the card by all cardholders are and would be 
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purchases of products and services from one or more affiliates of the member 

bank. 

(iii) Calculating compliance. To determine whether a credit card qualifies as a 
general purpose credit card under the standard set forth in paragraph (c)(4)(ii)(A) of 
this section, a member bank must compute compliance on a monthly basis, based 
on cardholder purchases that were financed by the credit card during the preceding 
12 calendar months. If a credit card has qualified as a general purpose credit card 

for 3 consecutive months but then ceases to qualify in the following month, the 
member bank may continue to treat the credit card as a general purpose credit card 
for such month and three additional months (or such longer period as may be 
permitted by the Board). 

(iv) Example of calculating compliance with the 25 percent test. A member bank 
seeks to qualify a credit card as a general purpose credit card under paragraph 
(c)(4)(ii)(A) of this section. The member bank assesses its compliance under 
paragraph (c)(4)(iii) of this section on the 15th day of every month (for the 

preceding 12 calendar months). The credit card qualifies as a general purpose credit 

card for at least three consecutive months. On June 15, 2005, however, the member 
bank determines that, for the 12-calendar-month period from June 1, 2004, through 
May 31, 2005, 27 percent of the total value of products and services purchased with 
the card by all cardholders were purchases of products and services from an affiliate 
of the member bank. Unless the credit card returns to compliance with the 25 
percent limit by the 12-calendar-month period ending August 31, 2005, the card will 
cease to qualify as a general purpose credit card as of September 1, 2005. Any 
outstanding extensions of credit under the credit card that were used to purchase 

products or services from an affiliate of the member bank would become covered 

transactions at such time. 

SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 371c(b)(1)(E), (b)(2)(A), and (f), 371c-1(e), 1828(j), and 

1468(a). 

§ 223.41 What covered transactions are exempt from the 
quantitative limits and collateral requirements? 

The following transactions are not subject to the quantitative limits of §§ 223.11 and 
223.12 or the collateral requirements of § 223.14. The transactions are, however, 
subject to the safety and soundness requirement of § 223.13 and the prohibition on 
the purchase of a low-quality asset of § 223.15. 

(a) Parent institution/subsidiary institution transactions. Transactions with a depository 
institution if the member bank controls 80 percent or more of the voting securities of 
the depository institution or the depository institution controls 80 percent or more of the 
voting securities of the member bank. 

(b) Transactions between a member bank and a depository institution owned by the 

same holding company. Transactions with a depository institution if the same company 
controls 80 percent or more of the voting securities of the member bank and the 
depository institution. 

(PAGE } 



(c) Certain loan purchases from an affiliated depository institution. Purchasing a loan on 
a nonrecourse basis from an affiliated depository institution. 

(d) Internal corporate reorganization transactions. Purchasing assets from an affiliate 
(including in connection with a transfer of securities issued by an affiliate to a member 
bank described in paragraph (a) of § 223.31), if: 

(1) The asset purchase is part of an internal corporate reorganization of a holding 
company and involves the transfer of all or substantially all of the shares or assets 

of an affiliate or of a division or department of an affiliate; 

(2) The member bank provides its appropriate Federal banking agency and the 
Board with written notice of the transaction before consummation, including a 
description of the primary business activities of the affiliate and an indication of the 
proposed date of the asset purchase; 

(3) The member bank’s top-tier holding company commits to its appropriate Federal 
banking agency and the Board before consummation either: 

(i) To make quarterly cash contributions to the member bank, for a two-year period 
following the member bank’s purchase, equal to the book value plus any write- 
downs taken by the member bank, of any transferred assets that have become low- 
quality assets during the quarter; or 

(ii) To repurchase, on a quarterly basis for a two-year period following the member 
bank’s purchase, at a price equal to the book value plus any write-downs taken by 
the member bank, any transferred assets that have become low-quality assets 

during the quarter; 

(4) The member bank’s top-tier holding company complies with the commitment 
made under paragraph (d)(3) of this section; 

(5) A majority of the member bank’s directors reviews and approves the transaction 

before consummation; 

(6) The value of the covered transaction (as computed under this part), when 
aggregated with the value of any other covered transactions (as computed under 

this part) engaged in by the member bank under this exemption during the 
preceding 12 calendar months, represents less than 10 percent of the member 
bank’s capital stock and surplus (or such higher amount, up to 25 percent of the 
member bank’s capital stock and surplus, as may be permitted by the member 
bank’s appropriate Federal banking agency after conducting a review of the member 
bank’s financial condition and the quality of the assets transferred to the member 

bank); and 

(7) The holding company and all its subsidiary member banks and other subsidiary 

depository institutions are well capitalized and well managed and would remain well 
capitalized upon consummation of the transaction. 

SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 
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AUTHORITY: 12 U.S.C. 371c(b)(1)(E), (b)(2)(A), and (f), 371c-1(e), 1828(j), and 
1468(a). 

§ 223,42 What covered transactions are exempt from the quantitative limits, 
collateral requirements, and low-quality asset prohibition? 

The following transactions are not subject to the quantitative limits of §§ 223.11 and 
223.12, the collateral requirements of § 223.14, or the prohibition on the purchase of a 
low-quality asset of § 223.15. The transactions are, however, subject to the safety and 
soundness requirement of § 223.13. 

(a) Making correspondent banking deposits. Making a deposit in an affiliated depository 
institution (as defined in section 3 of the Federal Deposit Insurance Act (12 U.S.C. 1813)) 
or affiliated foreign bank that represents an ongoing, working balance maintained in the 
ordinary course of correspondent business. 

(b) Giving credit for uncollected items. Giving immediate credit to an affiliate for 
uncollected items received in the ordinary course of business. 

(c) Transactions secured by cash or U.S. government securities. 
(1) In general. Engaging in a credit transaction with an affiliate to the extent that the 
transaction is and remains secured by: 

(i) Obligations of the United States or its agencies; 

(ii) Obligations fully guaranteed by the United States or its agencies as to principal and 

interest; or 

(iii) A segregated, earmarked deposit account with the member bank that is for the sole 
purpose of securing credit transactions between the member bank and its affiliates and is 

identified as such, 

(2) Example. A member bank makes a $100 non-amortizing term loan to an affiliate 
secured by U.S. Treasury securities with a market value of $50 and real estate with a 
market value of $75. The value of the covered transaction is $50. If the market value of 
the U.S. Treasury securities falls to $45 during the life of the loan, the value of the 
covered transaction would increase to $55. 

(d) Purchasing securities of a servicing affiliate. Purchasing a security issued by any 
company engaged solely in providing services described in section 4(c)(1) &the Bank 
Holding Company Act (12 U.S.C. 1843(c)(1)). 

(e) Purchasing certain liquid assets. Purchasing an asset having a readily identifiable and 
publicly available market quotation and purchased at or below the asset’s current market 
quotation. An asset has a readily identifiable and publicly available market quotation if 
the asset’s price is quoted routinely in a widely disseminated publication that is readily 
available to the general public. 

(f) Purchasing certain marketable securities. Purchasing a security from a securities 
affiliate, if: 
(1) The security has a "ready market," as defined in 17 CFR 240.15c3- 1(c)(11)(i); 

(PAGE } 



(2) The security is eligible for a State member bank to purchase directly, subject to the 
same terms and conditions that govern the investment activities of a State member 
bank, and the member bank records the transaction as a purchase of a security for 

purposes of its Call Report, consistent with the requirements for a State member bank; 

(3) The security is not a low-quality asset; 

(4) The member bank does not purchase the security during an underwriting, or within 
30 days of an underwriting, if an affiliate is an underwriter of the security, unless the 
security is purchased as part of an issue of obligations of, or obligations fully guaranteed 
as to principal and interest by, the United States or its agencies; 

(5) The security’s price is quoted routinely on an unaffiliated electronic service that 
provides indicative data from real-time financial networks, provided that: 

(i) The price paid by the member bank is at or below the current market quotation for the 

security; and 

(ii) The size of the transaction executed by the member bank does not cast material 
doubt on the appropriateness of relying on the current market quotation for the security; 

and 

(6) The member bank maintains, for a period of two years, records and supporting 
information that are sufficient to enable the appropriate Federal banking agency to 
ensure the member bank’s compliance with the terms of this exemption. 

(g) Purchasing municipal securities. Purchasing a municipal security from a securities 

affiliate if: 
(1) The security is rated by a nationally recognized statistical rating organization or is 
part of an issue of securities that does not exceed $25 million; 

(2) The security is eligible for purchase by a State member bank, subject to the same 
terms and conditions that govern the investment activities of a State member bank, and 
the member bank records the transaction as a purchase of a security for purposes of its 
Call Report, consistent with the requirements for a State member bank; and 

(3)(0 The security’s price is quoted routinely on an unaffiliated electronic service that 
provides indicative data from real-time financial networks, provided that: 

(A) The price paid by the member bank is at or below the current market quotation for 
the security; and 

(B) The size of the transaction executed by the member bank does not cast material 

doubt on the appropriateness of relying on the current market quotation for the security; 

or 

(ii) The price paid for the security can be verified by reference to two or more actual, 
current price quotes from unaffiliated broker-dealers on the exact security to be 
purchased or a security comparable to the security to be purchased, where: 

(A) The price quotes obtained from the unaffiliated broker-dealers are based on a 
transaction similar in size to the transaction that is actually executed; and 
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(B) The price paid is no higher than the average of the price quotes; or 

(iii) The price paid for the security can be verified by reference to the written summary 
provided by the syndicate manager to syndicate members that discloses the aggregate 
par values and prices of all bonds sold from the syndicate account, if the member bank: 

(A) Purchases the municipal security during the underwriting period at a price that is at 
or below that indicated in the summary; and 

(B) Obtains a copy of the summary from its securities affiliate and retains the summary 
for three years. 

(h) Purchasing an extension of credit subj ect to a repurchase agreement. Purchasing from 
an affiliate an extension of credit that was originated by the member bank and sold to the 
affiliate subj ect to a repurchase agreement or with recourse. 

(i) Asset purchases by a newly formed member bank. The purchase of an asset from an 
affiliate by a newly formed member bank, if the appropriate Federal banking agency for 
the member bank has approved the asset purchase in writing in connection with its review 
of the formation of the member bank. 

0) Transactions approved under the Bank Merger Act. Any merger or consolidation 
between a member bank and an affiliated depository institution or U.S. branch or agency 
of a foreign bank, or any acquisition of assets or assumption of deposit liabilities by a 
member bank from an affiliated depository institution or U.S. branch or agency of a 
foreign bank, if the transaction has been approved by the responsible Federal banking 
agency pursuant to the Bank Merger Act (12 U.S.C. 1828(c)). 

(k) Purchasing an extension of credit from an affiliate. Purchasing from an affiliate, on a 

nonrecourse basis, an extension of credit, if: 
(1) The extension of credit was originated by the affiliate; 

(2) The member bank makes an independent evaluation of the creditworthiness of the 
borrower before the affiliate makes or commits to make the extension of credit; 

(3) The member bank commits to purchase the extension of credit before the affiliate 
makes or commits to make the extension of credit; 

(4) The member bank does not make a blanket advance commitment to purchase 
extensions of credit from the affiliate; and 

(5) The dollar amount of the extension of credit, when aggregated with the dollar amount 
of all other extensions of credit purchased from the affiliate during the preceding 12 
calendar months by the member bank and its depository institution affiliates, does not 
represent more than 50 percent (or such lower percent as is imposed by the member 

bank’s appropriate Federal banking agency) of the dollar amount of extensions of credit 
originated by the affiliate during the preceding 12 calendar months. 

(1) Intraday extensions of credit. 
(1) In general. An intraday extension of credit to an affiliate, if the member bank: 
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(i) Has established and maintains policies and procedures reasonably designed to manage 
the credit exposure arising from the member bank’s intraday extensions of credit to 
affiliates in a safe and sound manner, including policies and procedures for: 

(A) Monitoring and controlling the credit exposure arising at any one time from the 
member bank’s intraday extensions of credit to each affiliate and all affiliates in the 
aggregate; and 

(B) Ensuring that any intraday extension of credit by the member bank to an affiliate 
complies with the market terms requirement of § 223.51; 

(ii) Has no reason to believe that the affiliate will have difficulty repaying the extension of 

credit in accordance with its terms; and 

(iii) Ceases to treat any such extension of credit (regardless of jurisdiction) as an intraday 
extension of credit at the end of the member bank’s business day in the United States. 

(2) Definition. Intraday extension of credit by a member bank to an affiliate means an 
extension of credit by a member bank to an affiliate that the member bank expects to be 
repaid, sold, or terminated, or to qualify for a complete exemption under this regulation, 
by the end of its business day in the United States. 

(m) Riskless principal transactions. Purchasing a security from a securities affiliate of the 
member bank if: 
(1) The member bank or the securities affiliate is acting exclusively as a riskless principal 

in the transaction; and 

(2) The security purchased is not issued, underwritten, or sold as principal (other than as 
riskless principal) by any affiliate of the member bank. 

SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 371c(b)(1)(E), (b)(2)(A), and (f), 371c-1(e), 18280), and 
1468(a). 

§ 223.43 What are the standards under which the Board may grant 
additional exemptions from the requirements of section 23A? 

(a) The standards. The Board may, at its discretion, by regulation or order, exempt 
transactions or relationships from the requirements of section 23A and subparts B, C, 
and D of this part if it finds such exemptions to be in the public interest and consistent 
with the purposes of section 23A. 

(b) Procedure. A member bank may request an exemption from the requirements of 
section 23A and subparts B, C, and D of this part by submitting a written request to the 

General Counsel of the Board. Such a request must: 

(1) Describe in detail the transaction or relationship for which the member bank 
seeks exemption; 
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(2) Explain why the Board should exempt the transaction or relationship; and 

(3) Explain how the exemption would be in the public interest and consistent with 
the purposes of section 23A. 

SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 371c(b)(1)(E), (b)(2)(A), and (f), 371c-1(e), 18280), 
and 1468(a). 

§ 223,51 What is the market terms requirement of section 23B? 

A member bank may not engage in a transaction described in § 223.52 unless the 

transaction is: 

(a) On terms and under circumstances, including credit standards, that are 
substantially the same, or at least as favorable to the member bank, as 
those prevailing at the time for comparable transactions with or involving 

nonaffiliates; or 

(b) In the absence of comparable transactions, on terms and under 
circumstances, including credit standards, that in good faith would be offered 
to, or would apply to, nonaffiliates. 

SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 371c(b)(1)(E), (b)(2)(A), and (f), 371c-1(e), 18280), 
and 1468(a). 

§ 223,52 What transactions with affiliates or others must comply 
with section 23B’s market terms requirement? 

(a) The market terms requirement of § 223.51 applies to the following transactions: 

(1) Any covered transaction with an affiliate, unless the transaction is exempt under 
paragraphs (a) through (c) of § 223.41 or paragraphs (a) through (e) or (h) through 
(j) of § 223.42; 

(2) The sale of a security or other asset to an affiliate, including an asset subject to 
an agreement to repurchase; 

(3) The payment of money or the furnishing of a service to an affiliate under 

contract, lease, or otherwise; 

(4) Any transaction in which an affiliate acts as an agent or broker or receives a fee 
for its services to the member bank or to any other person; and 

(5) Any transaction or series of transactions with a nonaffiliate, if an affiliate: 
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(i) Has a financial interest in the nonaffiliate; or 

(ii) Is a participant in the transaction or series of transactions. 

(b) For the purpose of this section, any transaction by a member bank with any person 
will be deemed to be a transaction with an affiliate of the member bank if any of the 
proceeds of the transaction are used for the benefit of, or transferred to, the affiliate. 

SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 371c(b)(1)(E), (b)(2)(A), and (f), 371c-1(e), 1828(j), and 

1468(a), 

§ 223,53 What asset purchases are prohibited by section 23B? 

(a) Fiduciary purchases of assets from an affiliate. A member bank may not purchase as 
fiduciary any security or other asset from any affiliate unless the purchase is permitted: 

(1) Under the instrument creating the fiduciary relationship; 

(2) By court order; or 

(3) By law of the jurisdiction governing the fiduciary relationship. 

(b) Purchase of a security underwritten by an affiliate. 

(1) A member bank, whether acting as principal or fiduciary, may not knowingly 
purchase or otherwise acquire, during the existence of any underwriting or selling 
syndicate, any security if a principal underwriter of that security is an affiliate of the 

member bank. 

(2) Paragraph (b)(1) of this section does not apply if the purchase or acquisition of 
the security has been approved, before the security is initially offered for sale to the 
public, by a majority of the directors of the member bank based on a determination 
that the purchase is a sound investment for the member bank, or for the person on 
whose behalf the member bank is acting as fiduciary, as the case may be, 

irrespective of the fact that an affiliate of the member bank is a principal underwriter 
of the security. 

(3) The approval requirement of paragraph (b)(2) of this section may be met if: 

(i) A majority of the directors of the member bank approves standards for the 
member bank’s acquisitions of securities described in paragraph (b)(1) of this 
section, based on the determination set forth in paragraph (b)(2) of this section; 

(ii) Each acquisition described in paragraph (b)(1) of this section meets the 

standards; and 

(iii) A majority of the directors of the member bank periodically reviews acquisitions 
described in paragraph (b)(1) of this section to ensure that they meet the standards 
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(c) 

and periodically reviews the standards to ensure that they continue to meet the 
criterion set forth in paragraph (b)(2) of this section. 

(4) A U.S. branch, agency, or commercial lending company of a foreign bank may 
comply with paragraphs (b)(2) and (b)(3) of this section by obtaining the approvals 
and reviews required by paragraphs (b)(2) and (b)(3) from either: 

(i) A majority of the directors of the foreign bank; or 

(ii) A majority of the senior executive officers of the foreign bank. 

Special definitions. For purposes of this section: 

(1) "Principal underwriter" means any underwriter who, in connection with a primary 

distribution of securities: 

(i) Is in privity of contract with the issuer or an affiliated person of the issuer; 

(ii) Acting alone or in concert with one or more other persons, initiates or directs the 
formation of an underwriting syndicate; or 

(iii) Is allowed a rate of gross commission, spread, or other profit greater than the 
rate allowed another underwriter participating in the distribution. 

(2) "Security" has the same meaning as in section 3(a)(10) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78c(a)(10)). 

SOURCE: 67 FR 76604, Dec. 12, 2002, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 371c(b)(1)(E), (b)(2)(A), and (f), 371c-1(e), 18280), and 

1468(a). 

§ 225.21 Prohibited nonbanking activities and acquisitions; exempt bank 
holding companies. 

(a) Prohibited nonbanking activities and acquisitions. Except as provided in § 225.22 of 
this subpart, a bank holding company or a subsidiary may not engage in, or acquire or 
control, directly or indirectly, voting securities or assets of a company engaged in, any 
activity other than: 
(1) Banking or managing or controlling banks and other subsidiaries authorized under the 

BHC Act; and 

(2) An activity that the Board determines to be so closely related to banking, or 
managing or controlling banks as to be a proper incident thereto, including any incidental 
activities that are necessary to carry on such an activity, if the bank holding company has 

obtained the prior approval of the Board for that activity in accordance with the 
requirements of this regulation. 

(b) Exempt bank holding companies. The following bank holding companies are exempt 
from the provisions of this subpart: 
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(1) Family-owned companies. Any company that is a "company covered in 1970" (as 
defined in section 2(b) of the BHC Act), more than 85 percent of the voting securities of 
which was collectively owned on June 30, 1968, and continuously thereafter, by members 
of the same family (or their spouses) who are lineal descendants of common ancestors. 

(2) Labor, agricultural, and horticultural organizations. Any company that was on January 
4, 1977, both a bank holding company and a labor, agricultural, or horticultural 
organization exempt from taxation under section 501 of the Internal Revenue Code (26 

U.S.C. 501(c)). 

(3) Companies granted hardship exemption. Any bank holding company that has 
controlled only one bank since before July 1, 1968, and that has been granted an 
exemption by the Board under section 4(d) of the BHC Act, subject to any conditions 
imposed by the Board. 

(4) Companies granted exemption on other grounds. Any company that acquired control 
of a bank before December 10, 1982, without the Board’s prior approval under section 3 
of the BHC Act, on the basis of a narrow interpretation of the term demand deposit or 

commercial loan, if the Board has determined that: 

(i) Coverage of the company as a bank holding company under this subpart would be 

unfair or represent an unreasonable hardship; and 

(ii) Exclusion of the company from coverage under this part is consistent with the 
purposes of the BHC Act and section 106 of the Bank Holding Company Act Amendments 
of 1970 (12 U.S.C. 1971, 1972(1)). The provisions of § 225.4 of subpart A of this part do 
not apply to a company exempt under this paragraph. 

SOURCE: 49 FR 818, Jan. 5, 1984; 51 FR 36211, Oct. 9, 1986; 55 FR 6790, Feb. 27, 
1990; 55 FR 27771, July 5, 1990; 55 FR 47743, Nov. 15, 1990; 57 FR 21207, May 19, 
1992; 57 FR 22426, May 28, 1992; 57 FR 43890, Sept. 23, 1992; 57 FR 60720, Dec. 22, 

1992; 57 FR 62180, Dec. 30, 1992; 58 FR 4074, Jan. 13, 1993; 58 FR 7980, Feb. 11, 
1993; 58 FR 47209, Sept. 8, 1993; 59 FR 22968, May 4, 1994; 59 FR 29500, June 7, 

1994; 59 FR 62993, Dec. 7, 1994; 59 FR 63244, Dec. 8, 1994; 59 FR 65474, Dec. 20, 
1994; 62 FR 9329, Feb. 28, 1997; 63 FR 30370, June 4, 1998; 63 FR 46522, Sept. 1, 1998; 

65 FR 14438, March 17, 2000; 65 FR 16472, March 28, 2000; 66 FR 414, Jan. 3, 2001; 66 
FR 8636, Feb. 1, 2001; 70 FR 15753, March 29, 2005, unless otherwise noted. 

§ 225.22 Exempt nonbanking activities and acquisitions, 

(a) Certain de novo activities. A bank holding company may, either directly or indirectly, 
engage de novo in any nonbanking activity listed in § 225.28(b) (other than operation of 
an insured depository institution) without obtaining the Board’s prior approval if the bank 
holding company: 
(1) Meets the requirements of paragraphs (c) (1), (2), and (6) of § 225.23; 

(2) Conducts the activity in compliance with all Board orders and regulations governing 
the activity; and 
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(3) Within 10 business days after commencing the activity, provides written notice to the 
appropriate Reserve Bank describing the activity, identifying the company or companies 
engaged in the activity, and certifying that the activity will be conducted in accordance 
with the Board’s orders and regulations and that the bank holding company meets the 
requirements of paragraphs (c)(1), (2), and (6) of § 225.23. 

(b) Servicing activities. A bank holding company may, without the Board’s prior approval 
under this subpart, furnish services to or perform services for, or establish or acquire a 
company that engages solely in servicing activities for: 
(1) The bank holding company or its subsidiaries in connection with their activities as 
authorized by law, including services that are necessary to fulfill commitments entered 
into by the subsidiaries with third parties, if the bank holding company or servicing 
company complies with the Board’s published interpretations and does not act as 
principal in dealing with third parties; and 

(2) The internal operations of the bank holding company or its subsidiaries. Services for 
the internal operations of the bank holding company or its subsidiaries include, but are 

not limited to: 

(i) Accounting, auditing, and appraising; 

(ii) Advertising and public relations; 

(iii) Data processing and data transmission services, data bases, or facilities; 

(iv) Personnel services; 

(v) Courier services; 

(vi) Holding or operating property used wholly or substantially by a subsidiary in its 
operations or for its future use; 

(vii) Liquidating property acquired from a subsidiary; 

(viii) Liquidating property acquired from any sources either prior to May 9, 1956, or the 
date on which the company became a bank holding company, whichever is later; and 

(ix) Selling, purchasing, or underwriting insurance, such as blanket bond insurance, 
group insurance for employees, and property and casualty insurance. 

(c) Safe deposit business. A bank holding company or nonbank subsidiary may, without 
the Board’s prior approval, conduct a safe deposit business, or acquire voting securities of 
a company that conducts such a business. 

(d) Nonbanking acquisitions not requiring prior Board approval. The Board’s prior 
approval is not required under this subpart for the following acquisitions: 
(1) DPC acquisitions. 

(i) Voting securities or assets, acquired by foreclosure or otherwise, in the ordinary 
course of collecting a debt previously contracted (DPC property) in good faith, if the DPC 
property is divested within two years of acquisition. 
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(ii) The Board may, upon request, extend this two-year period for up to three additional 
years. The Board may permit additional extensions for up to 5 years (for a total of 10 
years), for shares, real estate or other assets where the holding company demonstrates 
that each extension would not be detrimental to the public interest and either the bank 
holding company has made good faith attempts to dispose of such shares, real estate or 
other assets or disposal of the shares, real estate or other assets during the initial period 
would have been detrimental to the company. 

(iii) Transfers of DPC property within the bank holding company system do not extend 
any period for divestiture of the property. 

(2) Securities or assets required to be divested by subsidiary. Voting securities or assets 
required to be divested by a subsidiary at the request of an examining federal or state 
authority (except by the Board under the BHC Act or this regulation), if the bank holding 
company divests the securities or assets within two years from the date acquired from 
the subsidiary. 

(3) Fiduciary investments. Voting securities or assets acquired by a bank or other 

company (other than a trust that is a company) in good faith in a fiduciary capacity, if the 
voting securities or assets are: 

(i) Held in the ordinary course of business; and 

(ii) Not acquired for the benefit of the company or its shareholders, employees, or 

subsidiaries. 

(4) Securities eligible for investment by national bank. Voting securities of the kinds and 
amounts explicitly eligible by federal statute (other than section 4 of the Bank Service 
Corporation Act, 12 U.S.C. 1864) for investment by a national bank, and voting securities 
acquired prior to June 30, 1971, in reliance on section 4(c)(5) of the BHC Act and 
interpretations of the Comptroller of the Currency under section 5136 of the Revised 

Statutes (12 U.S.C. 24(7)). 

(5) Securities or property representing 5 percent or less of a company. Voting securities 
of a company or property that, in the aggregate, represent 5 percent or less of the 
outstanding shares of any class of voting securities of a company, or that represent a 5 
percent interest or less in the property, subject to the provisions of 12 CFR 225.137. 

(6) Securities of investment company. Voting securities of an investment company that is 
solely engaged in investing in securities and that does not own or control more than 5 
percent of the outstanding shares of any class of voting securities of any company. 

(7) Assets acquired in ordinary course of business. Assets of a company acquired in the 
ordinary course of business, subject to the provisions of 12 CFR 225.132, if the assets 
relate to activities in which the acquiring company has previously received Board 
approval under this regulation to engage. 

(8) Asset acquisitions by lending company or industrial bank. Assets of an office(s) of a 
company, all or substantially all of which relate to making, acquiring, or servicing loans if: 

(i) The acquiring company has previously received Board approval under this regulation 
or is not required to obtain prior Board approval under this regulation to engage in 

lending activities or industrial banking activities; 

(PAGE } 



(ii) The assets acquired during any 12-month period do not represent more than 50 
percent of the risk-weighted assets (on a consolidated basis) of the acquiring lending 
company or industrial bank, or more than $100 million, whichever amount is less; 

(iii) The assets acquired do not represent more than 50 percent of the selling company’s 
consolidated assets that are devoted to lending activities or industrial banking business; 

(iv) The acquiring company notifies the Reserve Bank of the acquisition within 30 days 
after the acquisition; and 

(v) The acquiring company, after giving effect to the transaction, meets the Board’s 

Capital Adequacy Guidelines (Appendix A of this part), and the Board has not previously 
notified the acquiring company that it may not acquire assets under the exemption in this 
paragraph. 

(e) Acquisition of securities by subsidiary banks-- 
(1) National bank. A national bank or its subsidiary may, without the Board’s approval 
under this subpart, acquire or retain securities on the basis of section 4(c)(5) of the BHC 
Act in accordance with the regulations of the Comptroller of the Currency. 

(2) State bank. A state-chartered bank or its subsidiary may, insofar as federal law is 
concerned, and without the Board’s prior approval under this subpart: 

(i) Acquire or retain securities, on the basis of section 4(c)(5) of the BHC Act, of the kinds 
and amounts explicitly eligible by federal statute for investment by a national bank; or 

(ii) Acquire or retain all (but, except for directors’ qualifying shares, not less than all) of 
the securities of a company that engages solely in activities in which the parent bank 
may engage, at locations at which the bank may engage in the activity, and subject to 
the same limitations as if the bank were engaging in the activity directly. 

(f) Activities and securities of new bank holding companies. A company that becomes a 
bank holding company may, for a period of two years, engage in nonbanking activities 
and control voting securities or assets of a nonbank subsidiary, if the bank holding 
company engaged in such activities or controlled such voting securities or assets on the 
date it became a bank holding company. The Board may grant requests for up to three 
one-year extensions of the two-year period. 

(g) Grandfathered activities and securities. Unless the Board orders divestiture or 
termination under section 4(a)(2) of the BHC Act, a "company covered in 1970," as 
defined in section 2(b) of the BHC Act, may: 
(1) Retain voting securities or assets and engage in activities that it has lawfully held or 
engaged in continuously since June 30, 1968; and 

(2) Acquire voting securities of any newly formed company to engage in such activities. 

(h) Securities or activities exempt under Regulation K. A bank holding company may 
acquire voting securities or assets and engage in activities as authorized in Regulation K 
(12 CFR part 211). 

(PAGE } 



SOURCE: 49 FR 818, Jan. 5, 1984; 51 FR 36211, Oct. 9, 1986; 55 FR 6790, Feb. 27, 
1990; 55 FR 27771, July 5, 1990; 55 FR 47743, Nov. 15, 1990; 57 FR 21207, May 19, 
1992; 57 FR 22426, May 28, 1992; 57 FR 43890, Sept. 23, 1992; 57 FR 60720, Dec. 22, 

1992; 57 FR 62180, Dec. 30, 1992; 58 FR 4074, Jan. 13, 1993; 58 FR 7980, Feb. 11, 
1993; 58 FR 47209, Sept. 8, 11993; 59 FR 22968, May 4, 1994; 59 FR 29500, June 7, 

1994; 59 FR 62993, Dec. 7, 11994; 59 FR 63244, Dec. 8, 1994; 59 FR 65474, Dec. 20, 
1994; 62 FR 9329, Feb. 28, 1997; 63 FR 30370, June 4, 1998; 63 FR 46522, Sept. 1, 1998; 

65 FR 14438, March 17, 2000; 65 FR 16472, March 28, 2000; 66 FR 414, Jan. 3, 2001; 66 
FR 8636, Feb. 1, 2001; 70 FR 15753, March 29, 2005, unless otherwise noted. 

§ 225.28 List of permissible nonbanking activities. 

(a) Closely related nonbanking activities. The activities listed in paragraph (b) of this 
section are so closely related to banking or managing or controlling banks as to be a 
proper incident thereto, and may be engaged in by a bank holding company or its 
subsidiary in accordance with the requirements of this regulation. 

(b) Activities determined by regulation to be permissible-- 
(1) Extending credit and servicing loans. Making, acquiring, brokering, or servicing loans 
or other extensions of credit (including factoring, issuing letters of credit and accepting 

drafts) for the company’s account or for the account of others. 

(2) Activities related to extending credit. Any activity usual in connection with making, 
acquiring, brokering or servicing loans or other extensions of credit, as determined by the 
Board. The Board has determined that the following activities are usual in connection with 
making, acquiring, brokering or servicing loans or other extensions of credit: 

(i) Real estate and personal property appraising. Performing appraisals of real estate and 
tangible and intangible personal property, including securities. 

(ii) Arranging commercial real estate equity financing. Acting as intermediary for the 
financing of commercial or industrial income-producing real estate by arranging for the 
transfer of the title, control, and risk of such a real estate project to one or more 
investors, if the bank holding company and its affiliates do not have an interest in, or 
participate in managing or developing, a real estate project for which it arranges equity 
financing, and do not promote or sponsor the development of the property. 

(iii) Check-guaranty services. Authorizing a subscribing merchant to accept personal 
checks tendered by the merchant’s customers in payment for goods and services, and 
purchasing from the merchant validly authorized checks that are subsequently 

dishonored. 

(iv) Collection agency services. Collecting overdue accounts receivable, either retail or 
commercial. 

(v) Credit bureau services. Maintaining information related to the credit history of 
consumers and providing the information to a credit grantor who is considering a 
borrower’s application for credit or who has extended credit to the borrower. 
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(vi) Asset management, servicing, and collection activities. Engaging under contract with 
a third party in asset management, servicing, and collection [FN2] of assets of a type 
that an insured depository institution may originate and own, if the company does not 
engage in real property management or real estate brokerage services as part of these 

services. 

[FN2] Asset management services include acting as agent in the liquidation or sale of 
loans and collateral for loans, including real estate and other assets acquired through 
foreclosure or in satisfaction of debts previously contracted. 

(vii) Acquiring debt in default. Acquiring debt that is in default at the time of acquisition, 
if the company: 

(A) Divests shares or assets securing debt in default that are not permissible investments 
for bank holding companies, within the time period required for divestiture of property 

acquired in satisfaction of a debt previously contracted under § 225.12(b); [FN3] 

[FN3] For this purpose, the divestiture period for property begins on the date that the 
debt is acquired, regardless of when legal title to the property is acquired. 

(B) Stands only in the position of a creditor and does not purchase equity of obligors of 
debt in default (other than equity that may be collateral for such debt); and 

(C) Does not acquire debt in default secured by shares of a bank or bank holding 
company. 

(viii) Real estate settlement servicing. Providing real estate settlement services. [FN4] 

FFN4] For purposes of this section, real estate settlement services do not include 
providing title insurance as principal, agent, or broker. 

(3) Leasing personal or real property. Leasing personal or real property or acting as 
agent, broker, or adviser in leasing such property if: 

(i) The lease is on a nonoperating basis; [FN5] 

[FN5] The requirement that the lease be on a nonoperating basis means that the bank 
holding company may not, directly or indirectly, engage in operating, servicing, 
maintaining, or repairing leased property during the lease term. For purposes of the 
leasing of automobiles, the requirement that the lease be on a nonoperating basis means 
that the bank holding company may not, directly or indirectly: (1) Provide servicing, 
repair, or maintenance of the leased vehicle during the lease term; (2) purchase parts 

and accessories in bulk or for an individual vehicle after the lessee has taken delivery of 
the vehicle; (3) provide the loan of an automobile during servicing of the leased vehicle; 
(4) purchase insurance for the lessee; or (5) provide for the renewal of the vehicle’s 
license merely as a service to the lessee where the lessee could renew the license without 
authorization from the lessor. The bank holding company may arrange for a third party to 
provide these services or products. 

(ii) The initial term of the lease is at least 90 days; 

(iii) In the case of leases involving real property: 
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(A) At the inception of the initial lease, the effect of the transaction will yield a return that 
will compensate the lessor for not less than the lessor’s full investment in the property 
plus the estimated total cost of financing the property over the term of the lease from 
rental payments, estimated tax benefits, and the estimated residual value of the property 
at the expiration of the initial lease; and 

(B) The estimated residual value of property for purposes of paragraph (b)(3)(iii)(A) of 
this section shall not exceed 25 percent of the acquisition cost of the property to the 

lessor. 

(4) Operating nonbank depository institutions-- 

(i) Industrial banking. Owning, controlling, or operating an industrial bank, Morris Plan 
bank, or industrial loan company, so long as the institution is not a bank. 

(ii) Operating savings association. Owning, controlling, or operating a savings association, 
if the savings association engages only in deposit-taking activities, lending, and other 
activities that are permissible for bank holding companies under this subpart C. 

(5) Trust company functions. Performing functions or activities that may be performed by 
a trust company (including activities of a fiduciary, agency, or custodial nature), in the 
manner authorized by federal or state law, so long as the company is not a bank for 
purposes of section 2(c) of the Bank Holding Company Act. 

(6) Financial and investment advisory activities. Acting as investment or financial advisor 
to any person, including (without, in any way, limiting the foregoing): 

(i) Serving as investment adviser (as defined in section 2(a)(20) of the Investment 
Company Act of 1940, 15 U.S.C. 80a-2(a)(20)), to an investment company registered 

under that act, including sponsoring, organizing, and managing a closed-end investment 

company; 

(ii) Furnishing general economic information and advice, general economic statistical 
forecasting services, and industry studies; 

(iii) Providing advice in connection with mergers, acquisitions, divestitures, investments, 
joint ventures, leveraged buyouts, recapitalizations, capital structurings, financing 
transactions and similar transactions, and conducting financial feasibility studies; [FN6] 

[FN6] Feasibility studies do not include assisting management with the planning or 
marketing for a given project or providing general operational or management advice. 

(iv) Providing information, statistical forecasting, and advice with respect to any 
transaction in foreign exchange, swaps, and similar transactions, commodities, and any 
forward contract, option, future, option on a future, and similar instruments; 

(v) Providing educational courses, and instructional materials to consumers on individual 
financial management matters; and 

(vi) Providing tax-planning and tax-preparation services to any person. 

(7) Agency transactional services for customer investments-- 
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(i) Securities brokerage. Providing securities brokerage services (including securities 
clearing and/or securities execution services on an exchange), whether alone or in 
combination with investment advisory services, and incidental activities (including related 
securities credit activities and custodial services), if the securities brokerage services are 
restricted to buying and selling securities solely as agent for the account of customers 
and do not include securities underwriting or dealing. 

(ii) Riskless principal transactions. Buying and selling in the secondary market all types of 
securities on the order of customers as a "riskless principal" to the extent of engaging in 
a transaction in which the company, after receiving an order to buy (or sell) a security 
from a customer, purchases (or sells) the security for its own account to offset a 
contemporaneous sale to (or purchase from) the customer. This does not include: 

(A) Selling bank-ineligible securities [FN7] at the order of a customer that is the issuer of 
the securities, or selling bank-ineligible securities in any transaction where the company 
has a contractual agreement to place the securities as agent of the issuer; or 

[FN7] A bank-ineligible security is any security that a State member bank is not 
permitted to underwrite or deal in under 12 U.S.C. 24 and 335. 

(B) Acting as a riskless principal in any transaction involving a bank-ineligible security for 
which the company or any of its affiliates acts as underwriter (during the period of the 
underwriting or for 30 days thereafter) or dealer. [FN8] 

[FN8] A company or its affiliates may not enter quotes for specific bank-ineligible 
securities in any dealer quotation system in connection with the company’s riskless 
principal transactions; except that the company or its affiliates may enter "bid" or "ask" 
quotations, or publish "offering wanted" or "bid wanted" notices on trading systems other 
than NASDAQ or an exchange, if the company or its affiliate does not enter price 
quotations on different sides of the market for a particular security during any two-day 
period. 

(iii) Private placement services. Acting as agent for the private placement of securities in 
accordance with the requirements of the Securities Act of 1933 (1933 Act) and the rules 
of the Securities and Exchange Commission, if the company engaged in the activity does 
not purchase or repurchase for its own account the securities being placed, or hold in 
inventory unsold portions of issues of these securities. 

(iv) Futures commission merchant. Acting as a futures commission merchant (FCM) for 
unaffiliated persons in the execution, clearance, or execution and clearance of any futures 
contract and option on a futures contract traded on an exchange in the United States or 
abroad if: 

(A) The activity is conducted through a separately incorporated subsidiary of the bank 
holding company, which may engage in activities other than FCM activities (including, but 
not limited to, permissible advisory and trading activities); and 

(B) The parent bank holding company does not provide a guarantee or otherwise become 
liable to the exchange or clearing association other than for those trades conducted by 
the subsidiary for its own account or for the account of any affiliate. 

(v) Other transactional services. Providing to customers as agent transactional services 
with respect to swaps and similar transactions, any transaction described in paragraph 
(b)(8) of this section, any transaction that is permissible for a state member bank, and 
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any other transaction involving a forward contract, option, futures, option on a futures or 
similar contract (whether traded on an exchange or not) relating to a commodity that is 
traded on an exchange. 

(8) Investment transactions as principal-- 

(i) Underwriting and dealing in government obligations and money market instruments. 
Underwriting and dealing in obligations of the United States, general obligations of states 
and their political subdivisions, and other obligations that state member banks of the 
Federal Reserve System may be authorized to underwrite and deal in under 12 U.S.C. 24 
and 335, including banker’s acceptances and certificates of deposit, under the same 
limitations as would be applicable if the activity were performed by the bank holding 
company’s subsidiary member banks or its subsidiary nonmember banks as if they were 
member banks. 

(ii) Investing and trading activities. Engaging as principal in: 

(A) Foreign exchange; 

(B) Forward contracts, options, futures, options on futures, swaps, and similar contracts, 
whether traded on exchanges or not, based on any rate, price, financial asset (including 
gold, silver, platinum, palladium, copper, or any other metal approved by the Board), 
nonfinancial asset, or group of assets, other than a bank-ineligible security, [FN9] if: 

[FN9] A bank-ineligible security is any security that a state member bank is not permitted 

to underwrite or deal in under 12 U.S.C. 24 and 335. 

(1) A state member bank is authorized to invest in the asset underlying the contract; 

(2) The contract requires cash settlement; 

(3) The contract allows for assignment, termination, or offset prior to delivery or 
expiration, and the company-- 

(i) Makes every reasonable effort to avoid taking or making delivery of the asset 
underlying the contract; or 

(ii) Receives and instantaneously transfers title to the underlying asset, by operation of 
contract and without taking or making physical delivery of the asset; or 

(4) The contract does not allow for assignment, termination, or offset prior to delivery or 
expiration and is based on an asset for which futures contracts or options on futures 
contracts have been approved for trading on a U.S. contract market by the Commodity 
Futures Trading Commission, and the company-- 

(i) Makes every reasonable effort to avoid taking or making delivery of the asset 
underlying the contract; or 

(ii) Receives and instantaneously transfers title to the underlying asset, by operation of 
contract and without taking or making physical delivery of the asset. 

(C) Forward contracts, options, [FN10] futures, options on futures, swaps, and similar 
contracts, whether traded on exchanges or not, based on an index of a rate, a price, or 
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the value of any financial asset, nonfinancial asset, or group of assets, if the contract 
requires cash settlement. 

[FN10] This reference does not include acting as a dealer in options based on indices of 

bank-ineligible securities when the options are traded on securities exchanges. These 
options are securities for purposes of the federal securities laws and bank-ineligible 
securities for purposes of section 20 of the Glass-Steagall Act, 12 U.S.C. 337. Similarly, 
this reference does not include acting as a dealer in any other instrument that is a bank- 
ineligible security for purposes of section 20. A bank holding company may deal in these 
instruments in accordance with the Board’s orders on dealing in bank-ineligible securities. 

(iii) Buying and selling bullion, and related activities. Buying, selling and storing bars, 
rounds, bullion, and coins of gold, silver, platinum, palladium, copper, and any other 
metal approved by the Board, for the company’s own account and the account of others, 
and providing incidental services such as arranging for storage, safe custody, assaying, 
and shipment. 

(9) Management consulting and counseling activities-- 

(i) Management consulting. 

(A) Providing management consulting advice: [FN11] 

[FN11] In performing this activity, bank holding companies are not authorized to perform 
tasks or operations or provide services to client institutions either on a daily or continuing 
basis, except as necessary to instruct the client institution on how to perform such 
services for itself. See also the Board’s interpretation of bank management consulting 

advice (12 CFR 225.131). 

(1) On any matter to unaffiliated depository institutions, including commercial banks, 
savings and loan associations, savings banks, credit unions, industrial banks, Morris Plan 
banks, cooperative banks, industrial loan companies, trust companies, and branches or 
agencies of foreign banks; 

(2) On any financial, economic, accounting, or audit matter to any other company. 

(B) A company conducting management consulting activities under this subparagraph 
and any affiliate of such company may not: 

(1) Own or control, directly or indirectly, more than 5 percent of the voting securities of 

the client institution; and 

(2) Allow a management official, as defined in 12 CFR 212.2(h), of the company or any of 
its affiliates to serve as a management official of the client institution, except where such 
interlocking relationship is permitted pursuant to an exemption granted under 12 CFR 
212.4(b) or otherwise permitted by the Board. 

(C) A company conducting management consulting activities may provide management 

consulting services to customers not described in paragraph (b)(9)(i)(A)(1) of this section 
or regarding matters not described in paragraph (b)(9)(i)(A)(2) of this section, if the total 
annual revenue derived from those management consulting services does not exceed 30 
percent of the company’s total annual revenue derived from management consulting 

activities. 
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(ii) Employee benefits consulting services. Providing consulting services to employee 
benefit, compensation and insurance plans, including designing plans, assisting in the 
implementation of plans, providing administrative services to plans, and developing 

employee communication programs for plans. 

(iii) Career counseling services. Providing career counseling services to: 

(A) A financial organization [FN12] and individuals currently employed by, or recently 
displaced from, a financial organization; 

[FN12] Financial organization refers to insured depository institution holding companies 

and their subsidiaries, other than nonbanking affiliates of diversified savings and loan 
holding companies that engage in activities not permissible under section 4(c)(8) of the 
Bank Holding Company Act (12 U.S.C. 1842(c)(8)). 

(B) Individuals who are seeking employment at a financial organization; and 

(C) Individuals who are currently employed in or who seek positions in the finance, 
accounting, and audit departments of any company. 

(10) Support services-- 

(i) Courier services. Providing courier services for: 

(A) Checks, commercial papers, documents, and written instruments (excluding currency 
or bearer-type negotiable instruments) that are exchanged among banks and financial 

institutions; and 

(B) Audit and accounting media of a banking or financial nature and other business 
records and documents used in processing such media. [FN13] 

[FN13] See also the Board’s interpretation on courier activities (12 CFR 225.129), which 

sets forth conditions for bank holding company entry into the activity. 

(ii) Printing and selling MICR-encoded items. Printing and selling checks and related 
documents, including corporate image checks, cash tickets, voucher checks, deposit slips, 
savings withdrawal packages, and other forms that require Magnetic Ink Character 

Recognition (MICR) encoding. 

(11) Insurance agency and underwriting-- 

(i) Credit insurance. Acting as principal, agent, or broker for insurance (including home 
mortgage redemption insurance) that is: 

(A) Directly related to an extension of credit by the bank holding company or any of its 

subsidiaries; and 

(B) Limited to ensuring the repayment of the outstanding balance due on the extension 
of credit [FN14] in the event of the death, disability, or involuntary unemployment of the 

debtor. 
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[FN14] Extension of credit includes direct loans to borrowers, loans purchased from other 
lenders, and leases of real or personal property so long as the leases are nonoperating 
and full-payout leases that meet the requirements of paragraph (b)(3) of this section. 

(ii) Finance company subsidiary. Acting as agent or broker for insurance directly related 
to an extension of credit by a finance company [FN15] that is a subsidiary of a bank 
holding company, if: 

[FN15] Finance company includes all non-deposit-taking financial institutions that engage 
in a significant degree of consumer lending (excluding lending secured by first 

mortgages) and all financial institutions specifically defined by individual states as finance 
companies and that engage in a significant degree of consumer lending. 

(A) The insurance is limited to ensuring repayment of the outstanding balance on such 
extension of credit in the event of loss or damage to any property used as collateral for 

the extension of credit; and 

(B) The extension of credit is not more than $10,000, or $25,000 if it is to finance the 
purchase of a residential manufactured home [FN16] and the credit is secured by the 

home; and 

[FN16] These limitations increase at the end of each calendar year, beginning with 1982, 
by the percentage increase in the Consumer Price Index for Urban Wage Earners and 
Clerical Workers published by the Bureau of Labor Statistics. 

(C) The applicant commits to notify borrowers in writing that: 

(1) They are not required to purchase such insurance from the applicant; 

(2) Such insurance does not insure any interest of the borrower in the collateral; and 

(3) The applicant will accept more comprehensive property insurance in place of such 
single-interest insurance. 

(iii) Insurance in small towns. Engaging in any insurance agency activity in a place where 
the bank holding company or a subsidiary of the bank holding company has a lending 

office and that: 

(A) Has a population not exceeding 5,000 (as shown in the preceding decennial census); 

or 

(B) Has inadequate insurance agency facilities, as determined by the Board, after notice 
and opportunity for hearing. 

(iv) Insurance-agency activities conducted on May 1, 1982. Engaging in any specific 
insurance-agency activity [FN17] if the bank holding company, or subsidiary conducting 
the specific activity, conducted such activity on May 1, 1982, or received Board approval 
to conduct such activity on or before May 1, 1982. [FN18] A bank holding company or 
subsidiary engaging in a specific insurance agency activity under this clause may: 

[FN17] Nothing contained in this provision shall preclude a bank holding company 
subsidiary that is authorized to engage in a specific insurance-agency activity under this 
clause from continuing to engage in the particular activity after merger with an affiliate, if 

(PAGE } 



the merger is for legitimate business purposes and prior notice has been provided to the 

Board. 

[FN18] For the purposes of this paragraph, activities engaged in on May 1, 1982, include 

activities carried on subsequently as the result of an application to engage in such 
activities pending before the Board on May 1, 1982, and approved subsequently by the 
Board or as the result of the acquisition by such company pursuant to a binding written 
contract entered into on or before May 1, 1982, of another company engaged in such 
activities at the time of the acquisition. 

(A) Engage in such specific insurance agency activity only at locations: 

(1) In the state in which the bank holding company has its principal place of business (as 

defined in 12 U.S.C. 1842(d)); 

(2) In any state or states immediately adjacent to such state; and 

(3) In any state in which the specific insurance-agency activity was conducted (or was 
approved to be conducted) by such bank holding company or subsidiary thereof or by any 
other subsidiary of such bank holding company on May 1, 1982; and 

(B) Provide other insurance coverages that may become available after May 1, 1982, so 
long as those coverages insure against the types of risks as (or are otherwise functionally 

equivalent to) coverages sold or approved to be sold on May 1, 1982, by the bank 
holding company or subsidiary. 

(v) Supervision of retail insurance agents. Supervising on behalf of insurance 
underwriters the activities of retail insurance agents who sell: 

(A) Fidelity insurance and property and casualty insurance on the real and personal 
property used in the operations of the bank holding company or its subsidiaries; and 

(B) Group insurance that protects the employees of the bank holding company or its 

subsidiaries. 

(vi) Small bank holding companies. Engaging in any insurance-agency activity if the bank 
holding company has total consolidated assets of $50 million or less. A bank holding 
company performing insurance-agency activities under this paragraph may not engage in 
the sale of life insurance or annuities except as provided in paragraphs (b)(11) (i) and 
(iii) of this section, and it may not continue to engage in insurance-agency activities 
pursuant to this provision more than 90 days after the end of the quarterly reporting 
period in which total assets of the holding company and its subsidiaries exceed $50 
million. 

(vii) Insurance-agency activities conducted before 1971. Engaging in any insurance- 
agency activity performed at any location in the United States directly or indirectly by a 
bank holding company that was engaged in insurance-agency activities prior to January 
1, 1971, as a consequence of approval by the Board prior to January 1, 1971. 

(12) Community development activities-- 

(i) Financing and investment activities. Making equity and debt investments in 
corporations or projects designed primarily to promote community welfare, such as the 
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economic rehabilitation and development of low-income areas by providing housing, 
services, or jobs for residents. 

(ii) Advisory activities. Providing advisory and related services for programs designed 
primarily to promote community welfare. 

(13) Money orders, savings bonds, and traveler’s checks. The issuance and sale at retail 
of money orders and similar consumer-type payment instruments; the sale of U.S. 
savings bonds; and the issuance and sale of traveler’s checks. 

(14) Data processing. 

(i) Providing data processing, data storage and data transmission services, facilities 
(including data processing, data storage and data transmission hardware, software, 
documentation, or operating personnel), databases, advice, and access to such services, 
facilities, or data-bases by any technological means, if: 

(A) The data to be processed, stored or furnished are financial, banking or economic; and 

(B) The hardware provided in connection therewith is offered only in conjunction with 
software designed and marketed for the processing, storage and transmission of 
financial, banking, or economic data, and where the general purpose hardware does not 
constitute more than 30 percent of the cost of any packaged offering. 

(ii) A company conducting data processing, data storage, and data transmission activities 
may conduct data processing, data storage, and data transmission activities not 
described in paragraph (b)(14)(i) of this section if the total annual revenue derived from 
those activities does not exceed 49 percent of the company’s total annual revenues 
derived from data processing, data storage and data transmission activities. 

[68 FR 39810, July 3, 2003; 68 FR 41901, July 16, 2003; 68 FR 68499, Dec. 9, 2003] 

SOURCE: 49 FR 818, Jan. 5, 1984; 51 FR 36211, Oct. 9, 1986; 55 FR 6790, Feb. 27, 
1990; 55 FR 27771, July 5, 1990; 55 FR 47743, Nov. 15, 1990; 57 FR 21207, May 19, 
1992; 57 FR 22426, May 28, 1992; 57 FR 43890, Sept. 23, 1992; 57 FR 60720, Dec. 22, 

1992; 57 FR 62180, Dec. 30, 1992; 58 FR 4074, Jan. 113, 1993; 58 FR 7980, Feb. 11, 
1993; 58 FR 47209, Sept. 8, 11993; 59 FR 22968, May 4, 1994; 59 FR 29500, June 7, 

1994; 59 FR 62993, Dec. 7, 1994; 59 FR 63244, Dec. 8, 1994; 59 FR 65474, Dec. 20, 
1994; 62 FR 9329, Feb. 28, 1997; 63 FR 30370, June 4, 1998; 63 FR 46522, Sept. 1, 1998; 

65 FR 14438, March 17, 2000; 65 FR 16472, March 28, 2000; 66 FR 414, Jan. 3, 2001; 66 
FR 8636, Feb. 1, 2001; 70 FR 15753, March 29, 2005, unless otherwise noted. 

§ 225.86 What activities are permissible for any financial holding company? 

The following activities are financial in nature or incidental to a financial activity: 

(a) Activities determined to be closely related to banking. 
(1) Any activity that the Board had determined by regulation prior to November 12, 
1999, to be so closely related to banking as to be a proper incident thereto, subject to 
the terms and conditions contained in this part, unless modified by the Board. These 
activities are listed in § 225.28. 
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(2) Any activity that the Board had determined by an order that was in effect on 
November 12, 1999, to be so closely related to banking as to be a proper incident 
thereto, subject to the terms and conditions contained in this part and those in the 

authorizing orders. These activities are: 

(i) Providing administrative and other services to mutual funds (Societe GenerNe, 84 

Federal Reserve Bulletin 680 (1998)); 

(ii) Owning shares of a securities exchange (J.P. Morgan & Co, Inc., and UBS AG, 86 

Federal Reserve Bulletin 61 (2000)); 

(iii) Acting as a certification authority for digital signatures and authenticating the identity 
of persons conducting financial and nonfinanciN transactions (Bayerische Hypo- und 

Vereinsbank AG, et al., 86 Federal Reserve Bulletin 56 (2000)); 

(iv) Providing employment histories to third parties for use in making credit decisions and 

to depository institutions and their affiliates for use in the ordinary course of business 
(Norwest Corporation, 81 Federal Reserve Bulletin 732 (1995)); 

(v) Check cashing and wire transmission services (Midland Bank, PLC, 76 Federal Reserve 
Bulletin 860 (1990) (check cashing); Norwest Corporation, 81 Federal Reserve Bulletin 
1130 (1995) (money transmission)); 

(vi) In connection with offering banking services, providing notary public services, selling 
postage stamps and postage-paid envelopes, providing vehicle registration services, and 
selling public transportation tickets and tokens (Popular, Inc., 84 Federal Reserve Bulletin 

481 (1998)); and 

(vii) Real estate title abstracting (The First National Company, 81 Federal Reserve 

Bulletin 805 (1995)). 

(b) Activities determined to be usual in connection with the transaction of banking 
abroad. Any activity that the Board had determined by regulation in effect on November 
11, 1999, to be usual in connection with the transaction of banking or other financial 
operations abroad (see § 211.5 (d) of this chapter), subj ect to the term s and conditions in 
part 211 and Board interpretations in effect on that date regarding the scope and conduct 
of the activity. In addition to the activities listed in paragraphs (a) and (c) of this section, 
these activities are: 
(1) Providing management consulting services, including to any person with respect to 
nonfinancial matters, so long as the management consulting services are advisory and do 
not allow the financial holding company to control the person to which the services are 
provided; 

(2) Operating a travel agency in connection with financial services offered by the financial 
holding company or others; and 

(3) Organizing, sponsoring, and managing a mutual fund, so long as: 

(i) The fund does not exercise managerial control over the entities in which the fund 

invests; and 
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(ii) The financial holding company reduces its ownership in the fund, if any, to less than 
25 percent of the equity of the fund within one year of sponsoring the fund or such 
additional period as the Board permits. 

(c) Activities permitted under section 4(k)(4) of the BHC Act (12 U.S.C. 1843(k)(4)). 

Any activity defined to be financial in nature under sections 4(k)(4)(A) through (E), (H) 
and (I) of the BHC Act (12 U.S.C. 1843(k)(4)(A) through (E), (H) and (I)). 

(d) Activities determined to be financial in nature or incidental to financial activities by 
the Board-- 
(1) Acting as a finder--Acting as a finder in bringing together one or more buyers and 
sellers of any product or service for transactions that the parties themselves negotiate 
and consummate. 

(i) What is the scope of finder activities? Acting as a finder includes providing any or all of 
the following services through any means-- 

(A) Identifying potential parties, making inquiries as to interest, introducing and referring 
potential parties to each other, and arranging contacts between and meetings of 
interested parties; 

(B) Conveying between interested parties expressions of interest, bids, offers, orders and 
confirmations relating to a transaction; and 

(C) Transmitting information concerning products and services to potential parties in 
connection with the activities described in paragraphs (d)(1)(i)(A) and (B) of this section. 

(ii) What are some examples of finder services? The following are examples of the 
services that may be provided by a finder when done in accordance with paragraphs 
(d)(1)(iii) and (iv) of this section. These examples are not exclusive. 

(A) Hosting an electronic marketplace on the financial holding company’s Tnternet web 
site by providing hypertext or similar links to the web sites of third party buyers or 

sellers. 

(B) Hosting on the financial holding company’s servers the Internet web site of-- 

(1) A buyer (or seller) that provides information concerning the buyer (or seller) and the 
products or services it seeks to buy (or sell) and allows sellers (or buyers) to submit 
expressions of interest, bids, offers, orders and confirmations relating to such products or 
services; or 

(2) A government or government agency that provides information concerning the 
services or benefits made available by the government or government agency, assists 
persons in completing applications to receive such services or benefits from the 
government or agency, and allows persons to transmit their applications for services or 
benefits to the government or agency. 

(C) Operating an Internet web site that allows multiple buyers and sellers to exchange 
information concerning the products and services that they are willing to purchase or sell, 
locate potential counterparties for transactions, aggregate orders for goods or services 
with those made by other parties, and enter into transactions between themselves. 
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(D) Operating a telephone call center that provides permissible finder services. 

(iii) What limitations are applicable to a financial holding company acting as a finder? 

(A) A finder may act only as an intermediary between a buyer and a seller. 

(B) A finder may not bind any buyer or seller to the terms of a specific transaction or 
negotiate the terms of a specific transaction on behalf of a buyer or seller, except that a 
finder may-- 

(1) Arrange for buyers to receive preferred terms from sellers so long as the terms are 
not negotiated as part of any individual transaction, are provided generally to customers 

or broad categories of customers, and are made available by the seller (and not by the 
financial holding company); and 

(2) Establish rules of general applicability governing the use and operation of the finder 
service, including rules that-- 

(i) Govern the submission of bids and offers by buyers and sellers that use the finder 

service and the circumstances under which the finder service will match bids and offers 
submitted by buyers and sellers; and 

(ii) Govern the manner in which buyers and sellers may bind themselves to the terms of 
a specific transaction. 

(C) A finder may not-- 

(1) Take title to or acquire or hold an ownership interest in any product or service offered 
or sold through the finder service; 

(2) Provide distribution services for physical products or services offered or sold through 

the finder service; 

(3) Own or operate any real or personal property that is used for the purpose of 
manufacturing, storing, transporting, or assembling physical products offered or sold by 
third parties; or 

(4) Own or operate any real or personal property that serves as a physical location for 
the physical purchase, sale or distribution of products or services offered or sold by third 

parties. 

(D) A finder may not engage in any activity that would require the company to register or 
obtain a license as a real estate agent or broker under applicable law. 

(iv) What disclosures are required? A finder must distinguish the products and services 
offered by the financial holding company from those offered by a third party through the 

finder service. 

(2) [Reserved] 

(e) Activities permitted under section 4(k)(5) of the Bank Holding Company Act (12 

U.S.C. 1843(k) (5)). 
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(1) The following types of activities are financial in nature or incidental to a financial 
activity when conducted pursuant to a determination by the Board under paragraph 

(e)(2) of this section: 

(i) Lending, exchanging, transferring, investing for others, or safeguarding financial 
assets other than money or securities; 

(ii) Providing any device or other instrumentality for transferring money or other financial 

assets; and 

(iii) Arranging, effecting, or facilitating financial transactions for the account of third 

parties. 

(2) Review of specific activities. 

(i) Is a specific request required? A financial holding company that wishes to engage on 
the basis of paragraph (e)(1) of this section in an activity that is not otherwise 

permissible for a financial holding company must obtain a determination from the Board 
that the activity is permitted under paragraph (e)(1). 

(ii) Consultation with the Secretary of the Treasury. After receiving a request under this 
section, the Board will provide the Secretary of the Treasury with a copy of the request 
and consult with the Secretary in accordance with section 4(k)(2)(A) of the Bank Holding 

Company Act (12 U.S.C. 1843(k)(2)(A)). 

(iii) Board action on requests. After consultation with the Secretary, the Board will 
promptly make a written determination regarding whether the specific activity described 
in the request is included in an activity category listed in paragraph (e)(1) of this section 
and is therefore either financial in nature or incidental to a financial activity. 

(3) What factors will the Board consider? In evaluating a request made under this 

section, the Board will take into account the factors listed in section 4(k)(3) of the BHC 
Act (12 U.S.C. 1843(k)(3)) that it must consider when determining whether an activity is 
financial in nature or incidental to a financial activity. 

(4) What information must the request contain? Any request by a financial holding 
company under this section must be in writing and must: 

(i) Identify and define the activity for which the determination is sought, specifically 
describing what the activity would involve and how the activity would be conducted; and 

(ii) Provide information supporting the requested determination, including information 

regarding how the proposed activity falls into one of the categories listed in paragraph 
(e)(1) of this section, and any other information required by the Board concerning the 
proposed activity. 

[66 FR 19081, April 13, 2001] 

SOURCE: 49 FR 818, Jan. 5, 1984; 51 FR 36211, Oct. 9, 1986; 55 FR 6790, Feb. 27, 
1990; 55 FR 27771, July 5, 1990; 55 FR 47743, Nov. 15, 1990; 57 FR 21207, May 19, 
1992; 57 FR 22426, May 28, 11992; 57 FR 43890, Sept. 23, 1992; 57 FR 60720, Dec. 22, 

1992; 57 FR 62180, Dec. 30, 1992; 58 FR 4074, Jan. 13, 11993; 58 FR 7980, Feb. 11, 
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1993; 58 FR 47209, Sept. 8, 1993; 59 FR 22968, May 4, 1994; 59 FR 29500, June 7, 

1994; 59 FR 62993, Dec. 7, 1994; 59 FR 63244, Dec. 8, 1994; 59 FR 65474, Dec. 20, 
1994; 63 FR 30370, June 4, 1998; 63 FR 46522, Sept. 1, 1998; 65 FR 14438, March 17, 

2000; 65 FR 16472, March 28, 2000; 66 FR 414, Jan. 3, 2001; 66 FR 415, Jan. 3, 2001; 66 
FR 8636, Feb. 1, 2001; 70 FR 15753, March 29, 2005, unless otherwise noted. 

§ 330.1 Definitions. 

For the purposes of this part: 

(a) Act means the Federal Deposit Insurance Act (12 U.S.C. 1811 et seq.). 

(b) Corporation means the Federal Deposit Insurance Corporation. 

(c) Default has the same meaning as provided under section 3(x) of the Act (12 U.S.C. 
1813(x)). 

(d) Deposit has the same meaning as provided under section 3(0 of the Act (12 U.S.C. 

18130)). 

(e) Deposit account records means account ledgers, signature cards, certificates of 
deposit, passbooks, corporate resolutions authorizing accounts in the possession of the 

insured depository institution and other books and records of the insured depository 
institution, including records maintained by computer, which relate to the insured 
depository institution’s deposit taking function, but does not mean account statements, 
deposit slips, items deposited or cancelled checks. 

(f) FDIC means the Federal Deposit Insurance Corporation. 

(g) Independent activity. A corporation, partnership or unincorporated association shall 
be deemed to be engaged in an "independent activity" if the entity is operated primarily 
for some purpose other than to increase deposit insurance. 

(h) Insured branch means a branch of a foreign bank any deposits in which are insured in 
accordance with the provisions of the Act. 

(i) Insured deposit has the same meaning as that provided under section 3(m)(1) of the 

Act (12 U.S.C. 1813(m)(1)). 

(j) Insured depository institution is any depository institution whose deposits are insured 
pursuant to the Act, including a foreign bank having an insured branch. 

(k) Natural person means a human being. 

(I) Non-contingent trust interest means a trust interest capable of determination without 
evaluation of contingencies except for those covered by the present worth tables and 

rules of calculation for their use set forth in § 20.2031-7 of the Federal Estate Tax 
Regulations (26 CFR 20.2031-7) or any similar present worth or life expectancy tables 
which may be adopted by the Internal Revenue Service. 

(m) Sole proprietorship means a form of business in which one person owns all the assets 
of the business, in contrast to a partnership or corporation. 
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(n) Standard maximum deposit insurance amount, referred to as "the SMDIA" hereafter, 

means $100,000 adjusted pursuant to subparagraph (F) of section 11(a)(1) of the FDI 
Act (12 U.S.C. 1821(a)(1)(F)). The current SMDIA is $100,000. All the examples in this 
regulation use the current SMDIA of $100,000. 

(o) Trust estate means the determinable and beneficial interest of a beneficiary or 
principal in trust funds but does not include the beneficial interest of an heir or devisee in 

a decedent’s estate. 

(p) Trust funds means funds held by an insured depository institution as trustee pursuant 
to any irrevocable trust established pursuant to any statute or written trust agreement. 

(q) Trust interest means the interest of a beneficiary in an irrevocable express trust 
(other than an employee benefit plan) created either by written trust instrument or by 
statute, but does not include any interest retained by the settlor. 

[71 FR 14631, March 23, 2006; 71 FR 53549, Sept. 12, 2006] 

SOURCE: 63 FR 25756, May 11, 1998, unless otherwise noted. 

§ 330.2 Purpose. 

The purpose of this part is to clarify the rules and define the terms necessary to afford 
deposit insurance coverage under the Act and provide rules for the recognition of deposit 
ownership in various circumstances. 

SOURCE: 63 FR 25756, May 11, 1998, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 1813(0, 1813(m), 1817(0, 1818(q), 1819(Tenth), 1820(f), 

1821(a), 1822(c). 

§ 330.3 General principles. 

(a) Ownership rights and capacities. The insurance coverage provided by the Act and 
this part is based upon the ownership rights and capacities in which deposit accounts 
are maintained at insured depository institutions. All deposits in an insured depository 
institution which are maintained in the same right and capacity (by or for the benefit of 

a particular depositor or depositors) shall be added together and insured in accordance 
with this part. Deposits maintained in different rights and capacities, as recognized 
under this part, shall be insured separately from each other. 

(Example: Single ownership accounts and joint ownership accounts are insured 
separately from each other.) 

(b) Deposits maintained in separate insured depository institutions or in separate 
branches of the same insured depository institution. Any deposit accounts maintained 

by a depositor at one insured depository institution are insured separately from, and 
without regard to, any deposit accounts that the same depositor maintains at any other 

separately chartered and insured depository institution, even if two or more separately 
chartered and insured depository institutions are affiliated through common ownership. 
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(Example: Deposits held by the same individual at two different banks owned by the 
same bank holding company would be insured separately, per bank.) 

The deposit accounts of a depositor maintained in the same right and capacity at 
different branches or offices of the same insured depository institution are not 
separately insured; rather they shall be added together and insured in accordance with 
this part. 

(c) Deposits maintained by foreigners and deposits denominated in foreign currency. 
The availability of deposit insurance is not limited to citizens and residents of the United 
States. Any person or entity that maintains deposits in an insured depository institution 
is entitled to the deposit insurance provided by the Act and this part. In addition, 
deposits denominated in a foreign currency shall be insured in accordance with this part. 
Deposit insurance for such deposits shall be determined and paid in the amount of 
United States dollars that is equivalent in value to the amount of the deposit 
denominated in the foreign currency as of close of business on the date of default of the 
insured depository institution. The exchange rates to be used for such conversions are 
the 12 PM rates (the "noon buying rates for cable transfers") quoted for major 
currencies by the Federal Reserve Bank of New York on the date of default of the 
insured depository institution, unless the deposit agreement specifies that some other 
widely recognized exchange rates are to be used for all purposes under that agreement, 
in which case, the rates so specified shall be used for such conversions. 

(d) Deposits in insured branches of foreign banks. Deposits in an insured branch of a 
foreign bank which are payable by contract in the United States shall be insured in 
accordance with this part, except that any deposits to the credit of the foreign bank, or 
any office, branch, agency or any wholly owned subsidiary of the foreign bank, shall not 
be insured. All deposits held by a depositor in the same right and capacity in more than 
one insured branch of the same foreign bank shall be added together for the purpose of 
determining the amount of deposit insurance. 

(e) Deposits payable solely outside of the United States and certain other locations. Any 
obligation of an insured depository institution which is payable solely at an office of such 
institution located outside the States of the United States, the District of Columbia, 
Puerto Rico, Guam, the Commonwealth of the Northern Mariana Islands, American 
Samoa, the Trust Territory of the Pacific Islands, and the Virgin Islands, is not a deposit 
for the purposes of this part. 

(f) International banking facility deposits. An "international banking facility time 
deposit," as defined by the Board of Governors of the Federal Reserve System in 
Regulation D (12 CFR 204.8(a)(2)), or in any successor regulation, is not a deposit for 
the purposes of this part. 

(g) Bank investment contracts. As required by section 11(a)(8) of the Act (12 U.S.C. 
1821(a)(8)), any liability arising under any investment contract between any insured 
depository institution and any employee benefit plan which expressly permits "benefit 
responsive withdrawals or transfers" (as defined in section 11(a)(8) of the Act) are not 
insured deposits for purposes of this part. The term "substantial penalty or adjustment" 
used in section 11(a)(8) of the Act means, in the case of a deposit having an original 
term which exceeds one year, all interest earned on the amount withdrawn from the 

date of deposit or for six months, whichever is less; or, in the case of a deposit having 
an original term of one year or less, all interest earned on the amount withdrawn from 
the date of deposit or three months, whichever is less. 

(h) Application of state or local law to deposit insurance determinations. In general, 
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deposit insurance is for the benefit of the owner or owners of funds on deposit. 
However, while ownership under state law of deposited funds is a necessary condition 
for deposit insurance, ownership under state law is not sufficient for, or decisive in, 
determining deposit insurance coverage. Deposit insurance coverage is also a function 
of the deposit account records of the insured depository institution and of the provisions 
of this part, which, in the interest of uniform national rules for deposit insurance 
coverage, are controlling for purposes of determining deposit insurance coverage. 

(i) Determination of the amount of a deposit-- 

(1) General rule. The amount of a deposit is the balance of principal and interest 
unconditionally credited to the deposit account as of the date of default of the 
insured depository institution, plus the ascertainable amount of interest to that date, 
accrued at the contract rate (or the anticipated or announced interest or dividend 
rate), which the insured depository institution in default would have paid if the 
deposit had matured on that date and the insured depository institution had not 
failed. In the absence of any such announced or anticipated interest or dividend 
rate, the rate for this purpose shall be whatever rate was paid in the immediately 

preceding payment period. 

(2) Discounted certificates of deposit. The amount of a certificate of deposit sold by 
an insured depository institution at a discount from its face value is its original 
purchase price plus the amount of accrued earnings calculated by compounding 
interest annually at the rate necessary to increase the original purchase price to the 
maturity value over the life of the certificate. 

(3) Waiver of minimum requirements. In the case of a deposit with a fixed payment 
date, fixed or minimum term, or a qualifying or notice period that has not expired as 
of such date, interest thereon to the date of closing shall be computed according to 
the terms of the deposit contract as if interest had been credited and as if the 
deposit could have been withdrawn on such date without any penalty or reduction in 
the rate of earnings. 

(j) Continuation of insurance coverage following the death of a deposit owner. The death 
of a deposit owner shall not affect the insurance coverage of the deposit for a period of 
six months following the owner’s death unless the deposit account is restructured. The 
operation of this grace period, however, shall not result in a reduction of coverage. If an 
account is not restructured within six months after the owner’s death, the insurance shall 
be provided on the basis of actual ownership in accordance with the provisions of § 
330.5(a)(1). 

[64 FR 15656, April 1, 1999] 

SOURCE: 63 FR 25756, May 11, 1998, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 1813(I), 1813(m), 1817(0, 1818(q), 1819(Tenth), 1820(0, 

1821(a), 1822(c). 

§ 330.6 Single ownership accounts. 

(a) Individual accounts. Funds owned by a natural person and deposited in one or more 
deposit accounts in his or her own name shall be added together and insured up to the 
SMDIA in the aggregate. Exception: Despite the general requirement in this paragraph 
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(a), if more than one natural person has the right to withdraw funds from an individual 
account (excluding persons who have the right to withdraw by virtue of a Power of 
Attorney), the account shall be treated as a joint ownership account (although not 
necessarily a qualifying joint account) and shall be insured in accordance with the 
provisions of § 330.9, unless the deposit account records clearly indicate, to the 
satisfaction of the FDIC, that the funds are owned by one individual and that other 
signatories on the account are merely authorized to withdraw funds on behalf of the 

owner. 

(b) Sole proprietorship accounts. Funds owned by a business which is a "sole 
proprietorship" (as defined in § 330.1(m)) and deposited in one or more deposit accounts 
in the name of the business shall be treated as the individual account(s) of the person 
who is the sole proprietor, added to any other individual accounts of that person, and 
insured up to the SMDIA in the aggregate. 

(c) Single-name accounts containing community property funds. Community property 
funds deposited into one or more deposit accounts in the name of one member of a 

husband-wife community shall be treated as the individual account(s) of the named 
member, added to any other individual accounts of that person, and insured up to the 
SMDIA in the aggregate. 

(d) Accounts of a decedent and accounts held by executors or administrators of a 

decedent’s estate. Funds held in the name of a decedent or in the name of the executor, 
administrator, or other personal representative of his or her estate and deposited into 
one or more deposit accounts shall be added together and insured up to the SMDIA in the 
aggregate; provided, however, that nothing in this paragraph (d) shall affect the 

operation of § 330.3(j). The deposit insurance provided by this paragraph (d) shall be 
separate from any insurance coverage provided for the individual deposit accounts of the 
executor, administrator, other personal representative or the beneficiaries of the estate. 

[71 FR 14631, March 23, 2006; 71 FR 53549, Sept. 12, 2006] 

SOURCE: 63 FR 25756, May 11, 1998, unless otherwise noted. 

§ 330.9 Joint ownership accounts. 

(a) Separate insurance coverage. Qualifying joint accounts, whether owned as joint 

tenants with the right of survivorship, as tenants in common or as tenants by the 
entirety, shall be insured separately from any individually owned (single ownership) 
deposit accounts maintained by the co-owners. (Example: If A has a single ownership 
account and also is a joint owner of a qualifying joint account, A’s interest in the joint 
account would be insured separately from his or her interest in the individual account.) 
Qualifying joint accounts in the names of both husband and wife which are comprised of 

community property funds shall be added together and insured up to twice the SMDIA, 
separately from any funds deposited into accounts bearing their individual names. 

(b) Determination of insurance coverage. The interests of each co-owner in all qualifying 
joint accounts shall be added together and the total shall be insured up to the SMDIA. 
(Example: "A & B" have a qualifying joint account with a balance of $60,000; "A & C" 
have a qualifying joint account with a balance of $80,000; and "A & B & C" have a 
qualifying joint account with a balance of $150,000. A’s combined ownership interest in 
all qualifying joint accounts would be $120,000 ($30,000 plus $40,000 plus $50,000); 

therefore, A’s interest would be insured in the amount of $100,000 and uninsured in the 
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amount of $20,000. B’s combined ownership interest in all qualifying joint accounts 
would be $80,000 ($30,000 plus $50,000); therefore, B’s interest would be fully 
insured. C’s combined ownership interest in all qualifying joint accounts would be 
$90,000 ($40,000 plus $50,000); therefore, C’s interest would be fully insured.) 

(c) Qualifying joint accounts. 

(1) A joint deposit account shall be deemed to be a qualifying joint account, for 
purposes of this section, only if: 

(i) All co-owners of the funds in the account are "natural persons" (as defined in § 

330.1(k)); and 

(ii) Each co-owner has personally signed a deposit account signature card; and 

0ii) Each co-owner possesses withdrawal rights on the same basis. 

(2) The signature-card requirement of paragraph (c)(1)(ii) of this section shall not 

apply to certificates of deposit, to any deposit obligation evidenced by a negotiable 
instrument, or to any account maintained by an agent, nominee, guardian, 
custodian or conservator on behalf of two or more persons. 

(3) All deposit accounts that satisfy the criteria in paragraph (c)(1) of this section, 
and those accounts that come within the exception provided for in paragraph (c)(2) 
of this section, shall be deemed to be jointly owned provided that, in accordance 
with the provisions of § 330.5(a), the FDIC determines that the deposit account 

records of the insured depository institution are clear and unambiguous as to the 
ownership of the accounts. If the deposit account records are ambiguous or unclear 
as to the manner in which the deposit accounts are owned, then the FDIC may, in its 
sole discretion, consider evidence other than the deposit account records of the 
insured depository institution for the purpose of establishing the manner in which 
the funds are owned. The signatures of two or more persons on the deposit account 
signature card or the names of two or more persons on a certificate of deposit or 
other deposit instrument shall be conclusive evidence that the account is a joint 
account (although not necessarily a qualifying joint account) unless the deposit 
records as a whole are ambiguous and some other evidence indicates, to the 
satisfaction of the FDIC, that there is a contrary ownership capacity. 

(d) Nonqualifying joint accounts. A deposit account held in two or more names which is 
not a qualifying joint account, for purposes of this section, shall be treated as being 
owned by each named owner, as an individual, corporation, partnership, or 

unincorporated association, as the case may be, and the actual ownership interest of 
each individual or entity in such account shall be added to any other single ownership 
accounts of such individual or other accounts of such entity, and shall be insured in 
accordance with the provisions of this part governing the insurance of such accounts. 

(e) Determination of interests. The interests of the co-owners of qualifying joint accounts, 
held as tenants in common, shall be deemed equal, unless otherwise stated in the 
depository institution’s deposit account records. This section applies regardless of 
whether the conjunction "and" or "or" is used in the title of a joint deposit account, even 
when both terms are used, such as in the case of a joint deposit account with three or 
more co-owners. 

[64 FR 15656, April 1, 1999; 64 FR 62102, Nov. 16, 1999; 71 FR 14631, March 23, 
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2006; 71 FR 53549, Sept. 12, 2006] 

SOURCE: 63 FR 25756, May 11, 1998, unless otherwise noted. 

§ 337.1 Scope. 

The provisions of this part apply to certain banking practices which are likely to have 
adverse effects on the safety and soundness of insured State nonmember banks or which 
are likely to result in violations of law, rule, or regulation. 

SOURCE: 39 FR 29179, Aug. 14, 1974; 51 FR 23406, June 27, 1986; 51 FR 29630, Aug. 

20, 1986; 52 FR 39216, Oct. 21, 1987; 54 FR 51014, Dec. 12, 1989; 55 FR 23187, June 
6, 1990; 57 FR 7649, March 4, 1992; 57 FR 17850, April 28, 1992; 57 FR 23941, June 5, 
1992; 57 FR 28457, June 25, 1992; 62 FR 6453, Feb. 12, 1997; 63 FR 44750, Aug. 20, 

1998; 72 FR 17803, April 10, 2007, unless otherwise noted. 

§ 337,2 Standby letters of credit, 

(a) Definition. As used in this section, the term standby letter of credit means any letter 
of credit, or similar arrangement however named or described, which represents an 
obligation to the beneficiary on the part of the issuer: (1) To repay money borrowed by 
or advanced to or for the account of the account party, or (2) to make payment on 
account of any indebtedness undertaken by the account party, or (3) to make payment 

on account of any default (including any statement of default) by the account party in 
the performance of an obligation. [FN1] The term similar arrangement includes the 
creation of an acceptance or similar undertaking. 

[FN1] As defined in this paragraph (a), the term standby letter of credit would not 
include commercial letters of credit and similar instruments where the issuing bank 
expects the beneficiary to draw upon the issuer, which do not "guaranty" payment 
of a money obligation of the account party and which do not provide that payment is 
occasioned by default on the part of the account party. 

(b) Restriction. A standby letter of credit issued by an insured State nonmember bank 
shall be combined with all other standby letters of credit and all loans for purposes of 
applying any legal limitation on loans of the bank (including limitations on loans to any 
one borrower, on loans to affiliates of the bank, or on aggregate loans); Provided, 
however, That if such standby letter of credit is subject to separate limitation under 

applicable State or federal law, then the separate limitation shall apply in lieu of the loan 

limitation. [FN2] 

[FN2] Where the standby letter of credit is subject to a non-recourse participation 
agreement with another bank or other banks, this section shall apply to the issuer 
and each participant in the same manner as in the case of a participated loan. 

(c) Exceptions. All standby letters of credit shall be subject to the provisions of 
paragraph (b) of this section except where: 

(1) Prior to or at the time of issuance, the issuing bank is paid an amount equal to 
the bank’s maximum liability under the standby letter of credit; or, 
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(2) Prior to or at the time of issuance, the issuing bank has set aside sufficient funds 
in a segregated deposit account, clearly earmarked for that purpose, to cover the 
bank’s maximum liability under the standby letter of credit. 

(d) Disclosure. Each insured State nonmember bank must maintain adequate control and 
subsidiary records of its standby letters of credit comparable to the records maintained in 
connection with the bank’s direct loans so that at all times the bank’s potential liability 
thereunder and the bank’s compliance with this section may be readily determined. In 
addition, all such standby letters of credit must be adequately reflected on the bank’s 
published financial statements. 

SOURCE: 39 FR 29179, Aug. 14, 1974; 51 FR 23406, June 27, 1986; 51 FR 29630, Aug. 

20, 1986; 52 FR 39216, Oct. 21, 1987; 54 FR 51014, Dec. 12, 1989; 55 FR 23187, June 
6, 1990; 57 FR 7649, March 4, 1992; 57 FR 17850, April 28, 1992; 57 FR 23941, June 5, 
1992; 57 FR 28457, June 25, 1992; 62 FR 6453, Feb. 12, 1997; 63 FR 44750, Aug. 20, 
1998; 72 FR 17803, April 10, 2007, unless otherwise noted. 

§ 337.3 Limits on extensions of credit to executive officers, directors, and 
principal shareholders of insured nonmember banks. 

(a) ~VVith the exception of 12 CFR 215.5(b), 215.5(c)(3), 215.5(c)(4), and 215.11, insured 

nonmember banks are subj ect to the restrictions contained in subpart A of Federal 
Reserve Board Regulation O (12 CFR Part 215, subpart A) to the same extent and to the 
same manner as though they were member banks. 

(b) For the purposes of compliance with § 215.4(b) of Federal Reserve Board Regulation 
O, no insured nonmember bank may extend credit or grant a line of credit to any of its 
executive officers, directors, or principal shareholders or to any related interest of any 
such person in an amount that, when aggregated with the amount of all other extensions 

of credit and lines of credit by the bank to that person and to all related interests &that 
person, exceeds the greater of $25,000 or five percent of the bank’s capital and 
unimpaired surplus, [FN3] or $500,000 unless (1) the extension of credit or line of credit 
has been approved in advance by a majority of the entire board of directors &that bank 
and (2) the interested party has abstained from participating directly or indirectly in the 
voting. 
[FN3] For the purposes of § 337.3, an insured nonmember bank’s capital and unimpaired 
surplus shall have the same meaning as found in § 215.2(f) of Federal Reserve Board 
Regulation O (12 CFR 215.2(f) ). 

(c)(1) No insured nonmember bank may extend credit in an aggregate amount greater 
than the amount permitted in paragraph (c)(2) of this section to a partnership in which 
one or more of the bank’s executive officers are partners and, either individually or 
together, hold a majority interest. For the purposes of paragraph (c)(2) of this section, the 
total amount of credit extended by an insured nonmember bank to such partnership is 
considered to be extended to each executive officer of the insured nonmember bank who 
is a member of the partnership. 
(2) An insured nonmember bank is authorized to extend credit to any executive officer of 

the bank for any other purpose not specified in § 215.5(c)(1) and (2) of Federal Reserve 
Board Regulation O (12 CFR 215.5(c)(1) and (2)) if the aggregate amount of such other 
extensions of credit does not exceed at any one time the higher of 2.5 percent of the 
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bank’s capital and unimpaired surplus or $25,000 but in no event more than $100,000, 
provided, however, that no such extension of credit shall be subject to this limit if the 
extension of credit is secured by: 

(i) A perfected security interest in bonds, notes, certificates of indebtedness, or Treasury 
bills of the United States or in other such obligations fully guaranteed as to principal and 
interest by the United States; 

(ii) Unconditional takeout commitments or guarantees of any department, agency, 
bureau, board, commission or establishment of the United States or any corporation 

wholly owned directly or indirectly by the United States; or 

(iii) A perfected security interest in a segregated deposit account in the lending bank. 

(3) Any extension of credit that was outstanding on May 28, 1992 and that would if made 
on or after that date violate paragraph (c)(1) or paragraph (c)(2) of this § 337.3 shall be 
reduced in amount by May 28, 1993 so that the extension of credit is in compliance with 
the lending limit set forth in paragraphs (c)(1) and (c)(2) of this section. Any renewal or 
extension of such an extension of credit on or after May 28, 1992 shall be made only on 
terms that will bring the extension of credit into compliance with the lending limit of 
paragraphs (c)(1) and (c)(2) of this section by May 28, 1993, however, any extension of 

credit made before May 28, 1992 that bears a specific maturity date of May 28, 1993 or 
later shall be repaid in accordance with its repayment schedule in existence on or before 
May 28, 1992. 

(4) If an insured nonmember bank is unable to bring all extensions of credit outstanding 
as of May 28, 1992 into compliance as required by paragraph (c)(3) of this § 337.3, the 

bank may at the discretion of the appropriate FDIC regional director (Division of 
Supervision and Consumer Protection (DSC)) obtain, for good cause shown, not more 
than two additional one-year periods to come into compliance. 

(5) For the purposes of paragraph (c) of this section, the definitions of the terms used in 
Federal Reserve Board Regulation O shall apply including the exclusion of executive 

officers of a bank’s parent bank holding company and executive officers of any other 
subsidiary of that bank holding company from the definition of executive officer for the 
purposes of complying with the loan restrictions contained in section 22(g) of the Federal 
Reserve Act. For the purposes of complying with § 215.5(d) of Federal Reserve Board 
Regulation O, the reference to "the amount specified for a category of credit in paragraph 
(c) of this section" shall be understood to refer to the amount specified in paragraph 

(c)(2) of this § 337.3. 

(Approved by the Office of Management and Budget under control number 3064- 0108) 

[47 FR 47003, Oct. 22, 1982; 48 FR 42971, Sept. 21, 1983; 57 FR 7649, March 4, 1992; 

57 FR 17850, April 28, 11992; 57 FR 28457, June 25, 1992; 59 FR 66668, Dec. 28, 1994] 

SOURCE: 39 FR 29179, Aug. 14, 1974; 51 FR 23406, June 27, 1986; 51 FR 29630, Aug. 

20, 1986; 52 FR 39216, Oct. 21, 1987; 54 FR 51014, Dec. 12, 1989; 55 FR 23187, June 6, 
1990; 57 FR 7649, March 4, 1992; 57 FR 17850, April 28, 1992; 57 FR 23941, June 5, 
1992; 57 FR 28457, June 25, 1992; 62 FR 6453, Feb. 12, 1997; 63 FR 44750, Aug. 20, 
1998; 72 FR 17803, April 10, 2007, unless otherwise noted. 
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AUTHORITY: 12 U.S.C. 375a(4), 375b, 1816, 1818(a), 1818(b), 1819, 1820(d)(10), 

1821(f), 18280)(2), 1831. 

§ 337,6 Brokered deposits. 

(a) Definitions. For the purposes of this § 337,6, the following definitions apply: 
(1) Appropriate Federal banking agency has the same meaning as provided under section 
3(q) of the Federal Deposit Insurance Act (12 U.S.C. 1813(q)). 

(2) Brokered deposit means any deposit that is obtained, directly or indirectly, from or 
through the mediation or assistance of a deposit broker. 

(3) Capital categories. 

(i) For purposes of section 29 of the Federal Deposit Insurance Act and this § 337.6, the 
terms well capitalized, adequately capitalized, and undercapitalized, [FN11] shall have 
the same meaning as to each insured depository institution as provided under regulations 
implementing section 38 of the Federal Deposit Insurance Act issued by the appropriate 
federal banking agency for that institution. [FN12] 

[FN11] The term undercapitalized includes any institution that is significantly 
undercapitalized or critically undercapitalized under regulations implementing section 38 
of the Federal Deposit Insurance Act and issued by the appropriate federal banking 
agency for that institution. 

[FN12] For the most part, the capital measure terms are defined in the following 
regulations: FDIC--12 CFR part 325, subpart B; Board of Governors of the Federal 
Reserve System--12 CFR part 208; Office of the Comptroller of the Currency--12 CFR 
part 6; Office of Thrift Supervision-- 12 CFR part 565. 

(ii) If the appropriate federal banking agency reclassifies a well capitalized insured 
depository institution as adequately capitalized pursuant to section 38 of the Federal 
Deposit Insurance Act, the institution so reclassified shall be subject to the provisions 
applicable to such lower capital category under this § 337.6. 

(iii) An insured depository institution shall be deemed to be within a given capital 
category for purposes of this § 337.6 as of the date the institution is notified of, or is 
deemed to have notice of, its capital category, under regulations implementing section 38 
of the Federal Deposit Insurance Act issued by the appropriate federal banking agency for 
that institution. [FN13] 

[FN13] The regulations implementing section 38 of the Federal Deposit Insurance Act and 

issued by the federal banking agencies generally provide that an insured depository 
institution is deemed to have been notified of its capital levels and its capital category as 
of the most recent date: (1) A Consolidated Report of Condition and Income or Thrift 
Financial Report is required to be filed with the appropriate federal banking agency; (2) A 
final report of examination is delivered to the institution; or (3) Written notice is provided 
by the appropriate federal banking agency to the institution of its capital category for 
purposes of section 38 of the Federal Deposit Insurance Act and implementing 
regulations or that the institution’s capital category has changed. Provisions specifying 
the effective date of determination of capital category are generally published in the 

following regulations: FDIC--12 CFR 325.102. Board of Governors of the Federal Reserve 
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System--12 CFR 208.32. Office of the Comptroller of the Currency--12 CFR 6.3. Office of 
Thrift Supervision--12 CFR 565.3. 

(4) Deposit has the same meaning as provided under section 3(I) of the Federal Deposit 

Insurance Act (12 U.S.C. 1813(1)). 

(5) Deposit broker. 

(i) The term deposit broker means: 

(A) Any person engaged in the business of placing deposits, or facilitating the placement 
of deposits, of third parties with insured depository institutions, or the business of placing 

deposits with insured depository institutions for the purpose of selling interests in those 
deposits to third parties; and 

(B) An agent or trustee who establishes a deposit account to facilitate a business 
arrangement with an insured depository institution to use the proceeds of the account to 

fund a prearranged loan. 

(ii) The term deposit broker does not include: 

(A) An insured depository institution, with respect to funds placed with that depository 

institution; 

(B) An employee of an insured depository institution, with respect to funds placed with 

the employing depository institution; 

(C) A trust department of an insured depository institution, if the trust or other fiduciary 
relationship in question has not been established for the primary purpose of placing funds 

with insured depository institutions; 

(D) The trustee of a pension or other employee benefit plan, with respect to funds of the 
plan; 

(E) A person acting as a plan administrator or an investment adviser in connection with a 

pension plan or other employee benefit plan provided that person is performing 
managerial functions with respect to the plan; 

(F) The trustee of a testamentary account; 

(G) The trustee of an irrevocable trust (other than one described in paragraph 
(a)(5)(i)(B) of this section), as long as the trust in question has not been established for 
the primary purpose of placing funds with insured depository institutions; 

(H) A trustee or custodian of a pension or profit-sharing plan qualified under section 

401(d) or 403(a) of the Internal Revenue Code of 1986 (26 U.S.C. 401(d) or 403(a)); 

(I) An agent or nominee whose primary purpose is not the placement of funds with 
depository institutions; or 

(J) An insured depository institution acting as an intermediary or agent of a U.S. 
government department or agency for a government sponsored minority or women- 

owned depository institution deposit program. 
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(iii) Notwithstanding paragraph (a)(5)(ii) of this section, the term deposit broker includes 
any insured depository institution that is not well- capitalized, and any employee of any 
such insured depository institution, which engages, directly or indirectly, in the 

solicitation of deposits by offering rates of interest (with respect to such deposits) which 
are significantly higher than the prevailing rates of interest on deposits offered by other 

insured depository institutions in such depository institution’s normal market area. 

(6) Employee means any employee: 

(i) Who is employed exclusively by the insured depository institution; 

(ii) Whose compensation is primarily in the form of a salary; 

(iii) Who does not share such employee’s compensation with a deposit broker; and 

(iv) Whose office space or place of business is used exclusively for the benefit of the 
insured depository institution which employs such individual. 

(7) FDIC means the Federal Deposit Insurance Corporation. 

(8) Insured depository institution means any bank, savings association, or branch of a 
foreign bank insured under the provisions of the Federal Deposit Insurance Act (12 U.S.C. 
1811 et seq.). 

(b) Solicitation and acceptance of brokered deposits by insured depository institutions. 
(1) A well capitalized insured depository institution may solicit and accept, renew or roll 
over any brokered deposit without restriction by this section. 

(2)(0 An adequately capitalized insured depository institution may not accept, renew or 
roll over any brokered deposit unless it has applied for and been granted a waiver of this 
prohibition by the FDIC in accordance with the provisions of this section. 

(ii) Any adequately capitalized insured depository institution that has been granted a 
waiver to accept, renew or roll over a brokered deposit may not pay an effective yield on 
any such deposit which, at the time that such deposit is accepted, renewed or rolled over, 
exceeds by more than 75 basis points: 

(A) The effective yield paid on deposits of comparable size and maturity in such 

institution’s normal market area for deposits accepted from within its normal market 

area; or 

(B) The national rate paid on deposits of comparable size and maturity for deposits 
accepted outside the institution’s normal market area. For purposes of this paragraph 

(b)(2)(ii)(B), the national rate shall be: 

(1) 120 percent of the current yield on similar maturity U.S. Treasury obligations; or 

(2) In the case of any deposit at least half of which is uninsured, 130 percent of such 
applicable yield. 

(3)(0 An undercapitalized insured depository institution may not accept, renew or roll 
over any brokered deposit. 
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(ii) An undercapitalized insured depository institution may not solicit deposits by offering 
an effective yield that exceeds by more than 75 basis points the prevailing effective 
yields on insured deposits of comparable maturity in such institution’s normal market 

area or in the market area in which such deposits are being solicited. 

(4) For purposes of the restriction contained in paragraphs (b)(2)(ii)(A) and (b)(3)(ii) of 
this section, the effective yields in the relevant markets are the average of effective 
yields offered by other insured depository institutions in the market area in which 
deposits are being solicited. An effective yield on a deposit with an odd maturity violates 

paragraphs (b)(2)(ii)(A) and (b)(3)(ii) of this section if it is more than 75 basis points 
higher than the yield calculated by interpolating between the yields offered by other 

insured depository institutions on deposits of the next longer and shorter maturities 
offered in the market. A market area is any readily defined geographical area in which 
the rates offered by any one insured depository institution soliciting deposits in that area 
may affect the rates offered by other insured depository institutions operating in the 

same area. 

(c) Waiver. The FDIC may, on a case-by-case basis and upon application by an 
adequately capitalized insured depository institution, waive the prohibition on the 
acceptance, renewal or rollover of brokered deposits upon a finding that such acceptance, 
renewal or rollover does not constitute an unsafe or unsound practice with respect to such 
institution. The FDIC may conclude that it is not unsafe or unsound and may grant a 
waiver when the acceptance, renewal or rollover of brokered deposits is determined to 
pose no undue risk to the institution. Any waiver granted may be revoked at any time by 
~vritten notice to the institution. For filing requirements, consult 12 CFR 303.243. 

(d) Exclusion for institutions in FDIC conservatorship. No insured depository institution 
for which the FDIC has been appointed conservator shall be subject to the prohibition on 
the acceptance, renewal or rollover of brokered deposits contained in this § 337.6 or 
section 29 of the Federal Deposit Insurance Act for 90 days after the date on which the 
institution was placed in conservatorship. During this 90-day period, the institution shall, 
nevertheless, be subject to the restriction on the payment of interest contained in 
paragraph (b)(2)(ii) of the section. After such 90-day period, the institution may not 

accept, renew or roll over any brokered deposit. 

(e) [Reserved] 

[54 FR 51014, Dec. 12, 1989; 55 FR 23187, June 7, 1990; 55 FR 28884, 28885, July 
1990; 55 FR 39139, Sept. 25, 1990; 57 FR 23941, June 5, 1992; 58 FR 54935, Oct. 25, 

1993; 6O FR 31384, June 15, 1995; 63 FR 44750, Aug. 20, 1998; 66 FR 17622, April 

2001] 

SOURCE: 39 FR 29179, Aug. 14, 1974; 51 FR 23406, June 27, 1986; 51 FR 29630, Aug. 

20, 1986; 52 FR 39216, Oct. 21, 11987; 54 FR 51014, Dec. 112, 1989; 55 FR 23187, June 6, 
1990; 57 FR 7649, March 4, 1992; 57 FR 17850, April 28, 11992; 57 FR 23941, June 5, 
1992; 57 FR 28457, June 25, 1992; 62 FR 6453, Feb. 12, 1997; 63 FR 44750, Aug. 20, 
1998; 72 FR 17803, April 10, 2007, unless othe~vise noted. 
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AUTHORITY: 12 u.s.c. 375a(4), 375b, 1816, 1818(a), 1818(b), 1819, 1820(d)(10), 

1821(f), 18280)(2), 1831. 

§ 362.1 Purpose and scope. 

(a) This subpart, along with the notice and application procedures in subpart G of part 
303 of this chapter, implements the provisions of section 24 of the Federal Deposit 
Insurance Act (12 U.S.C. 1831a) that restrict and prohibit insured State banks and their 
subsidiaries from engaging in activities and investments that are not permissible for 

national banks and their subsidiaries. The phrase "activity permissible for a national 
bank" means any activity authorized for national banks under any statute including the 
National Bank Act (12 U.S.C. 21 et seq.), as well as activities recognized as permissible 
for a national bank in regulations, official circulars, bulletins, orders or written 

interpretations issued by the Office of the Comptroller of the Currency (OCC). 

(b) This subpart does not cover the following activities: 

(1) Activities conducted other than "as principal," defined for purposes of this 
subpart as activities conducted as agent for a customer, conducted in a brokerage, 

custodial, advisory, or administrative capacity, or conducted as trustee, or in any 
substantially similar capacity. For example, this subpart does not cover acting solely 
as agent for the sale of insurance, securities, real estate, or travel services; nor 
does it cover acting as trustee, providing personal financial planning advice, or 
safekeeping services; 

(2) Interests in real estate in which the real property is used or intended in good 
faith to be used within a reasonable time by an insured State bank or its subsidiaries 
as offices or related facilities for the conduct of its business or future expansion of its 

business or used as public welfare investments of a type permissible for national 

banks; and 

(3) Equity investments acquired in connection with debts previously contracted 
(DPC) if the insured State bank does not hold the property for speculation and takes 
only such actions as would be permissible for a national bank’s DPC. The bank must 
dispose of the property within the shorter of the period set by Federal law for 
national banks or the period allowed under State law. For real estate, national banks 
may not hold DPC for more than 10 years. For equity securities, national banks must 
generally divest DPC as soon as possible consistent with obtaining a reasonable 

retu rn. 

(c) A subsidiary of an insured state bank may not engage in real estate investment 
activities that are not permissible for a subsidiary of a national bank unless the bank does 

so through a subsidiary of which the bank is a majority owner, is in compliance with 
applicable capital standards, and the FDIC has determined that the activity poses no 
significant risk to the appropriate deposit insurance fund. This subpart provides standards 
for majority-owned subsidiaries of insured state banks engaging in real estate investment 
activities that are not permissible for a subsidiary of a national bank. 

(d) The FDIC intends to allow insured State banks and their subsidiaries to undertake 
only safe and sound activities and investments that do not present significant risks to the 
Deposit Insurance Fund and that are consistent with the purposes of Federal deposit 
insurance and other applicable law. This subpart does not authorize any insured State 

bank to make investments or to conduct activities that are not authorized or that are 
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prohibited by either State or Federal law. 

E66 FR 1028, Jan. 5, 2001; 71 FR 20527, April 21, 2006] 

SOURCE: 63 FR 66326, Dec. 1, 1998; 65 FR 15530, March 23, 2000; 66 FR 1028, Jan. 5, 
2001, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 1816, 1818, 1819(a) (Tenth), 18280), 1828(m), 1828a, 1831a, 
1831e, 1831w, 1843(I). 

12 C. F. R. § 362.1, 12 CFR § 362.1 

§ 362.2 Definitions, 

For the purposes of this subpart, the following definitions will apply: 

(a) Bank, State bank, savings association, State savings association, depository 
institution, insured depository institution, insured State bank, Federal savings 
association, and insured State nonmember bank shall each have the same respective 
meaning contained in section 3 of the Federal Deposit Insurance Act (12 U.S.C. 1813). 

(b) Activity means the conduct of business by a state-chartered depository institution, 

including acquiring or retaining an equity investment or other investment. 

(c) Change in control means any transaction: 

(1) By a State bank or its holding company for which a notice is required to be filed 
with the FDIC, or the Board of Governors of the Federal Reserve System (FRB), 
pursuant to section 70) of the Federal Deposit Insurance Act (12 U.S.C. 18170)) 

except a transaction that is presumed to be an acquisition of control under the 
FDIC’s or FRB’s regulations implementing section 70); 

(2) As a result of which a State bank eligible for the exception described in § 

362.3(a)(2)(iii) is acquired by or merged into a depository institution that is not 
eligible for the exception, or as a result of which its holding company is acquired by 
or merged into a holding company which controls one or more bank subsidiaries not 
eligible for the exception; or 

(3) In which control of the State bank is acquired by a bank holding company in a 
transaction requiring FRB approval under section 3 of the Bank Holding Company Act 
(12 U.S.C. 1842), other than a one bank holding company formation in which all or 
substantially all of the shares of the holding company will be owned by persons who 

were shareholders of the bank. 

(d) Company means any corporation, partnership, limited liability company, business 
trust, association, joint venture, pool, syndicate or other similar business organization. 

(e) Control means the power to vote, directly or indirectly, 25 percent or more of any 
class of the voting securities of a company, the ability to control in any manner the 
election of a majority of a company’s directors or trustees, or the ability to exercise a 
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controlling influence over the management and policies of a company. 

(f) Convert its charter means an insured State bank undergoes any transaction that 
causes the bank to operate under a different form of charter than it had as of December 
19, 1991, except a change from mutual to stock form shall not be considered a charter 
conversion. 

(g) Equity investment means an ownership interest in any company; any membership 

interest that includes a voting right in any company; any interest in real estate; any 
transaction which in substance falls into any of these categories even though it may be 
structured as some other form of business transaction; and includes an equity security. 
The term "equity investment" does not include any of the foregoing if the interest is 
taken as security for a loan. 

(h) Equity security means any stock (other than adjustable rate preferred stock, money 
market (auction rate) preferred stock, or other newly developed instrument determined 
by the FDIC to have the character of debt securities), certificate of interest or 

participation in any profit-sharing agreement, collateral-trust certificate, preorganization 
certificate or subscription, transferable share, investment contract, or voting-trust 
certificate; any security immediately convertible at the option of the holder without 
payment of substantial additional consideration into such a security; any security carrying 
any warrant or right to subscribe to or purchase any such security; and any certificate of 
interest or participation in, temporary or interim certificate for, or receipt for any of the 
foregoing. 

(i) Extension of credit, executive officer, director, principal shareholder, and related 

interest each has the same respective meaning as is applicable for the purposes of 
section 22(h) of the Federal Reserve Act (12 U.S.C. 375b) and § 337.3 of this chapter. 

(j) Institution shall have the same meaning as "state-chartered depository institution." 

(k) Majority-owned subsidiary means any corporation in which the parent insured State 
bank owns a majority of the outstanding voting stock. 

(I) National securities exchange means a securities exchange that is registered as a 
national securities exchange by the Securities and Exchange Commission pursuant to 

section 6 of the Securities Exchange Act of 1934 (15 U.S.C. 78f) and the National Market 
System, i.e., the top tier of the National Association of Securities Dealers Automated 
Quotation System. 

(m) Real estate investment activity means any interest in real estate (other than as 
security for a loan) held directly or indirectly that is not permissible for a national bank. 

(n) Residents of the state includes individuals living in the State, individuals employed in 
the State, any person to whom the company provided insurance as principal without 

interruption since such person resided in or was employed in the State, and companies or 
partnerships incorporated in, organized under the laws of, licensed to do business in, or 
having an office in the State. 

(o) Security has the same meaning as it has in part 344 of this chapter. 

(p) Significant risk to the Deposit Insurance Fund shall be understood to be present 
whenever the FDIC determines there is a high probability that the Deposit Insurance 
Fund administered by the FDIC may suffer a loss. Such risk may be present either when 

an activity contributes or may contribute to the decline in condition of a particular state- 
chartered depository institution or when a type of activity is found by the FDIC to 
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contribute or potentially contribute to the deterioration of the overall condition of the 
banking system. 

(q) State-chartered depository institution means any State bank or State savings 
association insured by the FDIC. 

(r) Subsidiary means any company that is owned or controlled directly or indirectly by 
one or more insured depository institutions. 

(s) Tier one capital has the same meaning as set forth in part 325 of this chapter for an 

insured State nonmember bank. For other state-chartered depository institutions, the 
term "tier one capital" has the same meaning as set forth in the capital regulations 
adopted by the appropriate Federal banking agency. 

(t) Well-capitalized has the same meaning set forth in part 325 of this chapter for an 
insured State nonmember bank. For other state-chartered depository institutions, the 
term "well-capitalized" has the same meaning as set forth in the capital regulations 

adopted by the appropriate Federal banking agency. 

[66 FR 1028, Jan. 5, 2001; 71 FR 20527, April 21, 2006] 

SOURCE: 63 FR 66326, Dec. 1, 1998; 65 FR 15530, March 23, 2000; 66 FR 1028, Jan. 5, 
2001, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 1816, 1818, 1819(a) (Tenth), 18280), 1828(m), 1828a, 1831a, 

1831e, 1831w, 1843(I). 

12 C. F. R. § 362.2, 12 CFR § 362.2 

§ 362.3 Activities of insured State banks, 

(a) Equity investments-- 
(1) Prohibited equity investments. No insured State bank may directly or indirectly 
acquire or retain as principal any equity investment of a type that is not permissible for a 
national bank unless one of the exceptions in paragraph (a)(2) of this section applies. 

(2) Exceptions. 

(i) Equity investment in majority-owned subsidiaries. An insured State bank may acquire 
or retain an equity investment in a subsidiary of which the bank is a majority owner, 
provided that the subsidiary is engaging in activities that are allowed pursuant to the 
provisions of or by application under § 362.4(b). 

(ii) Investments in qualified housing projects. An insured State bank may invest as a 
limited partner in a partnership, or as a noncontrolling interest holder of a limited liability 
company, the sole purpose of which is to invest in the acquisition, rehabilitation, or new 
construction of a qualified housing project, provided that the bank’s aggregate 
investment (including legally binding commitments) does not exceed, when made, 2 
percent of total assets as of the date of the bank’s most recent consolidated report of 
condition prior to making the investment. For the purposes of this paragraph (a)(2)(ii), 
Aggregate investment means the total book value of the bank’s investment in the real 
estate calculated in accordance with the instructions for the preparation of the 
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consolidated report of condition. Qualified housing project means residential real estate 
intended to primarily benefit lower income persons throughout the period of the bank’s 
investment including any project that has received an award of low income housing tax 

credits under section 42 of the Internal Revenue Code (26 U.S.C. 42) (such as a 
reservation or allocation of credits) from a State or local housing credit agency. A 
residential real estate project that does not qualify for the tax credit under section 42 of 
the Internal Revenue Code will qualify under this exception if 50 percent or more of the 
housing units are to be occupied by lower income persons. A project will be considered 

residential despite the fact that some portion of the total square footage of the project is 
utilized for commercial purposes, provided that such commercial use is not the primary 
purpose of the project. Lower income has the same meaning as "low income" and 
"moderate income" as defined for the purposes of § 345.12(n)(1) and (2) of this chapter. 

(iii) Grandfathered investments in common or preferred stock; shares of investment 
companies. 

(A) General. An insured State bank that is located in a State which as of September 30, 

1991, authorized investment in: 

(1)(0 Common or preferred stock listed on a national securities exchange (listed stock); 
or 

(ii) Shares of an investment company registered under the Investment Company Act of 
1940 (15 U.S.C. 80a-1 et seq.) (registered shares); and 

(2) Which during the period beginning on September 30, 1990, and ending on November 
26, 1991, made or maintained an investment in listed stock or registered shares, may 

retain whatever lawfully acquired listed stock or registered shares it held and may 
continue to acquire listed stock and/or registered shares, provided that the bank files a 
notice in accordance with section 24(f)(6) of the Federal Deposit Insurance Act in 
compliance with § 303.121 of this chapter and the FDIC processes the notice without 
objection under § 303.122 of this chapter. Approval will be granted only if the FDIC 
determines that acquiring or retaining the stock or shares does not pose a significant risk 
to the Deposit Insurance Fund. Approval may be subject to whatever conditions or 
restrictions the FDIC determines are necessary or appropriate. 

(B) Loss of grandfather exception. The exception for grandfathered investments under 
paragraph (a)(2)(iii)(A) of this section shall no longer apply if the bank converts its 
charter or the bank or its parent holding company undergoes a change in control. If any 
of these events occur, the bank may retain its existing investments unless directed by 
the FDIC or other applicable authority to divest the listed stock or registered shares. 

(C) Maximum permissible investment. A bank’s aggregate investment in listed stock and 
registered shares under paragraph (a)(2)(iii)(A) of this section shall in no event exceed, 
when made, 100 percent of the bank’s tier one capital as measured on the bank’s most 
recent consolidated report of condition (call report) prior to making any such investment. 
The lower of the bank’s cost as determined in accordance with call report instructions or 
the market value of the listed stock and shares shall be used to determine compliance. 

The FDIC may determine when acting upon a notice filed in accordance with paragraph 
(a)(2)(iii)(A)(2) of this section that the permissible limit for any particular insured State 
bank is something less than 100 percent of tier one capital. 

(iv) Stock investment in insured depository institutions owned exclusively by other banks 

and savings associations. An insured State bank may acquire or retain the stock of an 
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insured depository institution if the insured depository institution engages only in 
activities permissible for national banks; the insured depository institution is subject to 
examination and regulation by a State bank supervisor; the voting stock is owned by 20 
or more insured depository institutions, but no one institution owns more than 15 percent 
of the voting stock; and the insured depository institution’s stock (other than directors’ 
qualifying shares or shares held under or acquired through a plan established for the 
benefit of the officers and employees) is owned only by insured depository institutions. 

(v) Stock investment in insurance companies-- 

(A) Stock of director and officer liability insurance company. An insured State bank may 
acquire and retain up to 10 percent of the outstanding stock of a corporation that solely 
provides or reinsures directors’, trustees’, and officers’ liability insurance coverage or 
bankers’ blanket bond group insurance coverage for insured depository institutions. 

(B) Stock of savings bank life insurance company. An insured State bank located in 
Massachusetts, New York, or Connecticut may own stock in a savings bank life insurance 
company, provided that the savings bank life insurance company provides written 
disclosures to purchasers or potential purchasers of life insurance policies, other 
insurance products, and annuities that are consistent with the disclosures described in 
the Interagency Statement on the Retail Sale of Nondeposit Investment Products (FIL-9- 
94, [FN1] February 17, 1994) or any successor requirement which indicates that the 
policies, products, and annuities are not FDIC insured deposits, are not guaranteed by 
the bank and are subject to investment risks, including possible loss of the principal 

amount invested. 

[FN1] Financial institution letters (FILs) are available in the FDIC Public Information 
Center, room 100, 801 17th Street, N.W., Washington, D.C. 20429. 

(b) Activities other than equity investments-- 
(1) Prohibited activities. An insured State bank may not directly or indirectly engage as 
principal in any activity, that is not an equity investment, and is of a type not permissible 
for a national bank unless one of the exceptions in paragraph (b)(2) of this section 
applies. 

(2) Exceptions-- 

(i) Consent obtained through application. An insured State bank that meets and 

continues to meet the applicable capital standards set by the appropriate Federal banking 
agency may conduct activities prohibited by paragraph (b)(1) of this section if the bank 
obtains the FDIC’s prior written consent. Consent will be given only if the FDIC 
determines that the activity poses no significant risk to the Deposit Insurance Fund. 
Applications for consent should be filed in accordance with § 303.121 of this chapter and 
will be processed under § 303.122(b) of this chapter. Approvals granted under § 
303.122(b) of this chapter may be made subject to any conditions or restrictions found 
by the FDIC to be necessary to protect the Deposit Insurance Fund from risk, to prevent 
unsafe or unsound banking practices, and/or to ensure that the activity is consistent with 
the purposes of Federal deposit insurance and other applicable law. 

(ii) Insurance underwriting-- 

(A) Savings bank life insurance. An insured State bank that is located in Massachusetts, 
New York or Connecticut may provide as principal savings bank life insurance through a 
department of the bank, provided that the department meets the core standards of 
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paragraph (c) of this section or submits an application in compliance with § 303.121 of 
this chapter and the FDIC grants its consent under the procedures in § 303.122(b) of this 
chapter, and the department provides purchasers or potential purchasers of life insurance 
policies, other insurance products and annuities written disclosures that are consistent 
with the disclosures described in the Interagency Statement on the Retail Sale of 
Nondeposit Investment Products (FIL-9-94, February 17, 1994) and any successor 
requirement which indicates that the policies, products and annuities are not FDIC 
insured deposits, are not guaranteed by the bank, and are subject to investment risks, 

including the possible loss of the principal amount invested. 

(B) Federal crop insurance. Any insured State bank that was providing insurance as 
principal on or before September 30, 1991, which was reinsured in whole or in part by 
the Federal Crop Insurance Corporation, may continue to do so. 

(C) Grandfathered insurance underwriting. A well-capitalized insured State bank that on 
November 21, 1991, was lawfully providing insurance as principal through a department 
of the bank may continue to provide the same types of insurance as principal to the 
residents of the State or States in which the bank did so on such date provided that the 
bank’s department meets the core standards of paragraph (c) of this section, or submits 

an application in compliance with § 303.121 of this chapter and the FDIC grants its 
consent under the procedures in § 303.122(b) of this chapter. 

(iii) Acquiring and retaining adjustable rate and money market preferred stock. 

(A) An insured State bank’s investment of up to 15 percent of the bank’s tier one capital 
in adjustable rate preferred stock or money market (auction rate) preferred stock does 
not represent a significant risk to the Deposit Insurance Fund. An insured State bank may 
conduct this activity without first obtaining the FDIC’s consent, provided that the bank 
meets and continues to meet the applicable capital standards as prescribed by the 
appropriate Federal banking agency. The fact that prior consent is not required by this 

subpart does not preclude the FDIC from taking any appropriate action with respect to 

the activities if the facts and circumstances warrant such action. 

(B) An insured State bank may acquire or retain other instruments of a type determined 
by the FDIC to have the character of debt securities and not to represent a significant risk 
to the Deposit Insurance Fund. Such instruments shall be included in the 15 percent of 

tier one capital limit imposed in paragraph (b)(2)(iii)(A) of this section. An insured State 
bank may conduct this activity without first obtaining the FDIC’s consent, provided that 
the bank meets and continues to meet the applicable capital standards as prescribed by 
the appropriate Federal banking agency. The fact that prior consent is not required by 
this subpart does not preclude the FDIC from taking any appropriate action with respect 

to the activities if the facts and circumstances warrant such action. 

(c) Core standards. For any insured State bank to be eligible to conduct insurance 
activities listed in paragraph (b)(2)(ii)(A) or (C) of this section, the bank must conduct 
the activities in a department that meets the following core separation and operating 

standards: 
(1) The department is physically distinct from the remainder of the bank; 

(2) The department maintains separate accounting and other records; 

(3) The department has assets, liabilities, obligations and expenses that are separate and 

distinct from those of the remainder of the bank; 
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(4) The department is subject to State statute that requires its obligations, liabilities and 
expenses be satisfied only with the assets of the department; and 

(5) The department informs its customers that only the assets of the department may be 
used to satisfy the obligations of the department. 

[71 FR 20527, April 21, 2006] 

12 C. F. R. § 362.3, 12 CFR § 362.3 

§ 362.4 Subsidiaries of insured State banks, 

(a) Prohibition. A subsidiary of an insured State bank may not engage as principal in any 
activity that is not of a type permissible for a subsidiary of a national bank, unless it 
meets one of the exceptions in paragraph (b) of this section. 

(b) Exceptions-- 
(1) Consent obtained through application. A subsidiary of an insured State bank may 
conduct otherwise prohibited activities if the bank obtains the FDIC’s prior written 
consent and the insured State bank meets and continues to meet the applicable capital 
standards set by the appropriate Federal banking agency. Consent will be given only if 

the FDIC determines that the activity poses no significant risk to the Deposit Insurance 
Fund. Applications for consent should be filed in accordance with § 303.121 of this 
chapter and will be processed under § 303.122(b) of this chapter. Approvals granted 
under § 303.122(b) of this chapter may be made subject to any conditions or restrictions 
found by the FDIC to be necessary to protect the Deposit Insurance Fund from risk, to 
prevent unsafe or unsound banking practices, and/or to ensure that the activity is 
consistent with the purposes of Federal deposit insurance and other applicable law. 

(2) Grandfathered insurance underwriting subsidiaries. A subsidiary of an insured State 
bank may: 

(i) Engage in grandfathered insurance underwriting if the insured State bank or its 

subsidiary on November 21, 1991, was lawfully providing insurance as principal. The 
subsidiary may continue to provide the same types of insurance as principal to the 
residents of the State or states in which the bank or subsidiary did so on such date 
provided that: 

(A)(1) The bank meets the capital requirements of paragraph (e) of this section; and 

(2) The subsidiary is an "eligible subsidiary" as described in paragraph (c)(2) of this 

section; or 

(B) The bank submits an application in compliance with § 303.121 of this chapter and the 
FDIC grants its consent under the procedures in § 303.122(b) of this chapter. 

(ii) Continue to provide as principal title insurance, provided the bank was required 
before June 1, 1991, to provide title insurance as a condition of the bank’s initial 
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chartering under State law and neither the bank nor its parent holding company 
undergoes a change in control. 

(iii) May continue to provide as principal insurance which is reinsured in whole or in part 

by the Federal Crop Insurance Corporation if the subsidiary was engaged in the activity 
on or before September 30, 1991. 

(3) Majority-owned subsidiaries’ ownership of equity investments that represent a control 
interest in a company. The FDIC has determined that investment in the following by a 
majority-owned subsidiary of an insured State bank does not represent a significant risk 

to the Deposit Insurance Fund: 

(i) Equity investment in a company engaged in real estate or securities activities 
authorized in paragraph (b)(5) of this section if the bank complies with the following 
restrictions and files a notice in compliance with § 303.121 of this chapter and the FDIC 

processes the notice without objection under § 303.122(a) of this chapter. The FDIC is 
not precluded from taking any appropriate action or imposing additional requirements 
with respect to the activity if the facts and circumstances warrant such action. If changes 
to the management or business plan of the company at any time result in material 
changes to the nature of the company’s business or the manner in which its business is 
conducted, the insured State bank shall advise the appropriate regional director (DSC) in 
writing within 10 business days after such change. Investment under this paragraph is 

authorized if: 

(A) The majority-owned subsidiary controls the company; 

(B) The bank meets the core eligibility criteria of paragraph (c)(1) of this section; 

(C) The majority-owned subsidiary meets the core eligibility criteria of paragraph (c)(2) 
of this section (including any modifications thereof applicable under paragraph (b)(5)(i) 
of this section), or the company is a corporation meeting such criteria; 

(D) The bank’s transactions with the majority-owned subsidiary, and the bank’s 
transactions with the company, comply with the investment and transaction limits of 
paragraph (d) of this section; 

(E) The bank complies with the capital requirements of paragraph (e) of this section with 
respect to the majority-owned subsidiary and the company; and 

(F) To the extent the company is engaged in securities activities authorized by paragraph 

(b)(5)(ii) of this section, the bank and the company comply with the additional 
requirements therein as if the company were a majority-owned subsidiary. 

(ii) Equity securities of a company engaged in the following activities, if the majority- 
owned subsidiary controls the company or the company is controlled by insured 
depository institutions, and the bank meets and continues to meet the applicable capital 

standards as prescribed by the appropriate Federal banking agency. The FDIC consents 
that a majority-owned subsidiary may conduct such activity without first obtaining the 
FDIC’s consent. The fact that prior consent is not required by this subpart does not 
preclude the FDIC from taking any appropriate action with respect to the activity if the 

facts and circumstances warrant such action: 
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(A) Any activity that is permissible for a national bank, including such permissible 
activities that may require the company to register as a securities broker; 

(B) Acting as an insurance agency; 

(C) Engaging in any activity permissible for an insured State bank under § 
362.3(b)(2)(iii) to the same extent permissible for the insured bank thereunder, so long 
as instruments held under this paragraph (b)(3)(ii)(C), paragraph (b)(7) of this section, 
and § 362.3(b)(2)(iii) in the aggregate do not exceed the limit set by § 362.3(b)(2)(iii); 

(D) Engaging in any activity permissible for a majority-owned subsidiary of an insured 
State bank under paragraph (b)(6) of this section to the same extent and manner 
permissible for the majority-owned subsidiary thereunder; and 

(4) Majority-owned subsidiary’s ownership of certain securities that do not represent a 
control interest-- 

(i) Grandfathered investments in common or preferred stock and shares of investment 
companies. Any insured State bank that has received approval to invest in common or 
preferred stock or shares of an investment company pursuant to § 362.3(a)(2)(iii) may 
conduct the approved investment activities through a majority-owned subsidiary of the 
bank without any additional approval from the FDIC provided that any conditions or 
restrictions imposed with regard to the approval granted under § 362.3(a)(2)(iii) are 

met. 

(ii) Bank stock. An insured State bank may indirectly through a majority-owned 
subsidiary organized for such purpose invest in up to ten percent of the outstanding stock 

of another insured bank. 

(5) Majority-owned subsidiaries conducting real estate investment activities and 
securities underwriting. The FDIC has determined that the following activities do not 
represent a significant risk to the Deposit Insurance Fund, provided that the activities are 
conducted by a majority-owned subsidiary of an insured State bank in compliance with 
the core eligibility requirements listed in paragraph (c) of this section; any additional 
requirements listed in paragraph (b)(5)(i) or (ii) of this section; the bank complies with 
the investment and transaction limitations of paragraph (d) of this section; and the bank 
meets the capital requirements of paragraph (e) of this section. The FDIC consents that 
these listed activities may be conducted by a majority-owned subsidiary of an insured 
State bank if the bank files a notice in compliance with § 303.121 of this chapter and the 
FDIC processes the notice without objection under § 303.122(a) of this chapter. The FDIC 
is not precluded from taking any appropriate action or imposing additional requirements 
with respect to the activities if the facts and circumstances warrant such action. If 
changes to the management or business plan of the majority-owned subsidiary at any 
time result in material changes to the nature of the majority-owned subsidiary’s business 
or the manner in which its business is conducted, the insured State bank shall advise the 
appropriate regional director (DSC) in writing within 10 business days after such change. 
Such a majority-owned subsidiary may: 

(i) Real estate investment activities. Engage in real estate investment activities. 
However, the requirements of paragraph (c)(2)(ii), (v), (vi), and (xi) of this section need 
not be met if the bank’s investment in the equity securities of the subsidiary does not 
exceed 2 percent of the bank’s tier one capital; the bank has only one subsidiary 
engaging in real estate investment activities; and the bank’s total investment in the 

subsidiary does not include any extensions of credit from the bank to the subsidiary, any 
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debt instruments issued by the subsidiary, or any other transaction originated by the 
bank that is used to benefit the subsidiary. 

(ii) Securities activities. Engage in the public sale, distribution or underwriting of 

securities that are not permissible for a national bank under section 16 of the Banking Act 
of 1933 (12 U.S.C. 24 Seventh), provided that the insured state nonmember bank 
lawfully controlled or acquired the subsidiary and had an approved notice or order from 
the FDIC prior to November 12, 1999 and provided that the following additional 

conditions are, and continue to be, met: 

(A) The state-chartered depository institution adopts policies and procedures, including 
appropriate limits on exposure, to govern the institution’s participation in financing 
transactions underwritten or arranged by an underwriting majority-owned subsidiary; 

(B) The state-chartered depository institution may not express an opinion on the value or 

the advisability of the purchase or sale of securities underwritten or dealt in by a 

majority-owned subsidiary unless the state-chartered depository institution notifies the 
customer that the majority-owned subsidiary is underwriting or distributing the security; 

(C) The majority-owned subsidiary is registered with the Securities and Exchange 
Commission, is a member in good standing with the appropriate self-regulatory 

organization, and promptly informs the appropriate regional director (DSC) in writing of 
any material actions taken against the majority-owned subsidiary or any of its employees 
by the State, the appropriate self-regulatory organizations or the Securities and 
Exchange Commission; and 

(D) The state-chartered depository institution does not knowingly purchase as principal or 

fiduciary during the existence of any underwriting or selling syndicate any securities 
underwritten by the majority-owned subsidiary unless the purchase is approved by the 
state-chartered depository institution’s board of directors before the securities are initially 
offered for sale to the public. 

(6) Real estate leasing. A majority-owned subsidiary of an insured State bank acting as 

lessor under a real property lease which is the equivalent of a financing transaction, 
meeting the lease criteria of paragraph (b)(6)(i) of this section and the underlying real 
estate requirements of paragraph (b)(6)(ii) of this section, does not represent a 
significant risk to the Deposit Insurance Fund. A majority-owned subsidiary may conduct 
this activity without first obtaining the FDIC’s consent, provided that the bank meets and 
continues to meet the applicable capital standards as prescribed by the appropriate 
Federal banking agency. The fact that prior consent is not required by this subpart does 
not preclude the FDIC from taking any appropriate action with respect to the activity if 

the facts and circumstances warrant such action. 

(i) Lease criteria-- 

(A) Capital lease. The lease must qualify as a capital lease as to the lessor under 
generally accepted accounting principles. 

(B) Nonoperating basis. The bank and the majority-owned subsidiary shall not, directly or 
indirectly, provide or be obligated to provide servicing, repair, or maintenance to the 

property, except that the lease may include provisions permitting the subsidiary to 
protect the value of the leased property in the event of a change in circumstances that 
increases the subsidiary’s exposure to loss, or the subsidiary may take reasonable and 
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appropriate action to salvage or ~rotect the value of the leased property in such 

circu instances. 

(ii) Underlying real property requirements-- 

(A) Acquisition. The majority-owned subsidiary may acquire specific real estate to be 
leased only after the subsidiary has entered into: 

(1) A lease meeting the requirements of paragraph (b)(6)(i) of this section; 

(2) A legally binding written commitment to enter into such a lease; or 

(3) A legally binding written agreement that indemnifies the subsidiary against loss in 
connection with its acquisition of the property. 

(B) Improvements. Any expenditures by the majority-owned subsidiary to make 
reasonable repairs, renovations, and improvements necessary to render the property 
suitable to the lessee shall not exceed 25 percent of the majority-owned subsidiary’s full 

investment in the real estate. 

(C) Divestiture. At the expiration of the initial lease (including any renewals or extensions 
thereof), the majority-owned subsidiary shall, as soon as ~racticable but in any event no 
less than two years, either: 

(1) Re-lease the property under a lease meeting the requirement of paragraph 
(b)(6)(i)(B) of this section; or 

(2) Divest itself of all interest in the property. 

(7) Acquiring and retaining adjustable rate and money market preferred stock and similar 
instruments. The FDIC has determined it does not present a significant risk to the Deposit 
Insurance Fund for a majority-owned subsidiary of an insured State bank to engage in 
any activity permissible for an insured State bank under § 362.3(b)(2)(iii), so long as 
instruments held under this paragraph, paragraph (b)(3)(ii)(C) of this section, and § 
362.3(b)(2)(iii) in the aggregate do not exceed the limit set by § 362.3(b)(2)(iii). A 
majority-owned subsidiary may conduct this activity without first obtaining the FDIC’s 
consent, provided that the bank meets and continues to meet the applicable capital 
standards as prescribed by the appropriate Federal banking agency. The fact that prior 
consent is not required by this subpart does not preclude the FDIC from taking any 
appropriate action with respect to the activity if the facts and circumstances warrant such 
action. 

(c) Core eligibility requirements. If specifically required by this part or by FDIC order, 
any state-chartered depository institution that wishes to be eligible and continue to be 
eligible to conduct as principal activities through a subsidiary that are not permissible for 

a subsidiary of a national bank must be an "eligible depository institution" and the 
subsidiary must be an "eligible subsidiary". 
(1) A state-chartered depository institution is an "eligible depository institution" if it: 

(i) Has been chartered and operating for three or more years, unless the appropriate 

regional director (DSC) finds that the state-chartered depository institution is owned by 
an established, well-capitalized, well-managed holding company or is managed by 

seasoned management; 
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(ii) Has an FDIC-assigned composite rating of 1 or 2 assigned under the Uniform Financial 
Institutions Rating System (UFIRS) (or such other comparable rating system as may be 
adopted in the future) as a result of its most recent Federal or State examination for 

which the FDIC assigned a rating; 

(iii) Received a rating of 1 or 2 under the "management" component of the UFIRS as 
assigned by the institution’s appropriate Federal banking agency; 

(iv) Has a satisfactory or better Community Reinvestment Act rating at its most recent 
examination conducted by the institution’s appropriate Federal banking agency; 

(v) Has a compliance rating of 1 or 2 at its most recent examination conducted by the 
institution’s appropriate Federal banking agency; and 

(vi) Is not subject to a cease and desist order, consent order, prompt corrective action 
directive, formal or informal written agreement, or other administrative agreement with 

its appropriate Federal banking agency or chartering authority. 

(2) A subsidiary of a state-chartered depository institution is an "eligible subsidiary" if it: 

(i) Meets applicable statutory or regulatory capital requirements and has sufficient 
operating capital in light of the normal obligations that are reasonably foreseeable for a 
business of its size and character within the industry; 

(ii) Is physically separate and distinct in its operations from the operations of the state- 
chartered depository institution, provided that this requirement shall not be construed to 
prohibit the state-chartered depository institution and its subsidiary from sharing the 
same facility if the area where the subsidiary conducts business with the public is clearly 
distinct from the area where customers of the state-chartered depository institution 
conduct business with the institution. The extent of the separation will vary according to 
the type and frequency of customer contact; 

(iii) Maintains separate accounting and other business records; 

(iv) Observes separate business entity formalities such as separate board of directors’ 

meetings; 

(v) Has a chief executive officer of the subsidiary who is not an employee of the 

institution; 

(vi) Has a majority of its board of directors who are neither directors nor executive 
officers of the state-chartered depository institution; 

(vii) Conducts business pursuant to independent policies and procedures designed to 
inform customers and prospective customers of the subsidiary that the subsidiary is a 
separate organization from the state-chartered depository institution and that the state- 
chartered depository institution is not responsible for and does not guarantee the 
obligations of the subsidiary; 

(viii) Has only one business purpose within the types described in paragraphs (b)(2) and 

(b)(5) of this section; 

(PAGE } 



(ix) Has a current written business plan that is appropriate to the type and scope of 
business conducted by the subsidiary; 

(x) Has qualified management and employees for the type of activity contemplated, 

including all required licenses and memberships, and complies with industry standards; 

and 

(xi) Establishes policies and procedures to ensure adequate computer, audit and 
accounting systems, internal risk management controls, and has necessary operational 
and managerial infrastructure to implement the business plan. 

(d) Investment and transaction limits-- 
(1) General. If specifically required by this part or FDIC order, the following conditions 
and restrictions apply to an insured State bank and its subsidiaries that engage in and 
wish to continue to engage in activities which are not permissible for a national bank 
subsidiary. 

(2) Investment limits-- 

(i) Aggregate investment in subsidiaries. An insured state bank’s aggregate investment in 
all subsidiaries conducting activities subject to this paragraph (d) shall not exceed 20 
percent of the insured State bank’s tier one capital. 

(ii) Definition of investment. 

(A) For purposes of this paragraph (d), the term "investment" means: 

(1) Any extension of credit to the subsidiary by the insured State bank; 

(2) Any debt securities, as such term is defined in part 344 of this chapter, issued by the 
subsidiary held by the insured State bank; 

(3) The acceptance by the insured State bank of securities issued by the subsidiary as 
collateral for an extension of credit to any person or company; and 

(4) Any extensions of credit by the insured State bank to any third party for the purpose 
of making a direct investment in the subsidiary, making any investment in which the 
subsidiary has an interest, or which is used for the benefit of, or transferred to, the 
subsidiary. 

(B) For the purposes of this paragraph (d), the term "investment" does not include: 

(1) Extensions of credit by the insured State bank to finance sales of assets by the 
subsidiary which do not involve more than the normal degree of risk of repayment and 
are extended on terms that are substantially similar to those prevailing at the time for 
comparable transactions with or involving unaffiliated persons or companies; 

(2) An extension of credit by the insured State bank to the subsidiary that is fully 
collateralized by government securities, as such term is defined in § 344.3 of this 
chapter; or 

(3) An extension of credit by the insured State bank to the subsidiary that is fully 
collateralized by a segregated deposit in the insured State bank. 
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(3) Transaction requirements-- 

(i) Arm’s length transaction requirement. With the exception of giving the subsidiary 
immediate credit for uncollected items received in the ordinary course of business, an 
insured State bank may not carry out any of the following transactions with a subsidiary 
subject to this paragraph (d) unless the transaction is on terms and conditions that are 
substantially the same as those prevailing at the time for comparable transactions with 
unaffiliated parties: 

(A) Make an investment in the subsidiary; 

(B) Purchase from or sell to the subsidiary any assets (including securities); 

(C) Enter into a contract, lease, or other type of agreement with the subsidiary; 

(D) Pay compensation to a majority-owned subsidiary or any person or company who has 
an interest in the subsidiary; or 

(E) Engage in any such transaction in which the proceeds thereof are used for the benefit 

of, or are transferred to, the subsidiary, 

(ii) Prohibition on purchase of low quality assets. An insured State bank is prohibited from 
purchasing a low quality asset from a subsidiary subject to this paragraph (d). For 
purposes of this subsection, "low quality asset" means: 

(A) An asset classified as "substandard", "doubtful", or "loss" or treated as "other assets 
especially mentioned" in the most recent report of examination of the bank; 

(B) An asset in a nonaccrual status; 

(C) An asset on which principal or interest payments are more than 30 days past due; or 

(D) An asset whose terms have been renegotiated or compromised due to the 
deteriorating financial condition of the obligor, 

(iii) Insider transaction restriction. Neither the insured State bank nor the subsidiary 
subject to this paragraph (d) may enter into any transaction (exclusive of those covered 
by § 337.3 of this chapter) with the bank’s executive officers, directors, principal 
shareholders or related interests of such persons which relate to the subsidiary’s 
activities u n less: 

(A) The transactions are on terms and conditions that are substantially the same as those 
prevailing at the time for comparable transactions with persons not affiliated with the 
insured State bank; or 

(B) The transactions are pursuant to a benefit or compensation program that is widely 
available to employees of the bank, and that does not give preference to the bank’s 
executive officers, directors, principal shareholders or related interests of such persons 
over other bank employees. 
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(iv) Anti-tying restriction. Neither the insured State bank nor the majority-owned 
subsidiary may require a customer to either buy any product or use any service from the 
other as a condition of entering into a transaction. 

(4) Collateralization requirements. 

(i) An insured State bank is prohibited from making an investment in a subsidiary subject 
to this paragraph (d) unless such transaction is fully-collateralized at the time the 
transaction is entered into. No insured State bank may accept a low quality asset as 
collateral. An extension of credit is fully collateralized if it is secured at the time of the 

transaction by collateral having a market value equal to at least: 

(A) 100 percent of the amount of the transaction if the collateral is composed of: 

(1) Obligations of the United States or its agencies; 

(2) Obligations fully guaranteed by the United States or its agencies as to principal and 

interest; 

(3) Notes, drafts, bills of exchange or bankers acceptances that are eligible for rediscount 
or purchase by the Federal Reserve Bank; or 

(4) A segregated, earmarked deposit account with the insured State bank; 

(B) 110 percent of the amount of the transaction if the collateral is composed of 

obligations of any State or political subdivision of any State; 

(C) 120 percent of the amount of the transaction if the collateral is composed of other 
debt instruments, including receivables; or 

(D) 130 percent of the amount of the transaction if the collateral is composed of stock, 
leases, or other real or personal property. 

(ii) An insured State bank may not release collateral prior to proportional payment of the 
extension of credit; however, collateral may be substituted if there is no diminution of 
collateral coverage. 

(5) Investment and transaction limits extended to insured State bank subsidiaries. For 
purposes of applying paragraphs (d)(2) through (d)(4) of this section, any reference to 

"insured State bank" means the insured State bank and any subsidiaries of the insured 
State bank which are not themselves subject under this part or FDIC order to the 
restrictions of this paragraph (d). 

(e) Capital requirements. If specifically required by this part or by FDIC order, any 
insured State bank that vdshes to conduct or continue to conduct as principal activities 
through a subsidiary that are not permissible for a subsidiary of a national bank must: 
(1) Be well-capitalized after deducting from its tier one capital the investment in equity 

securities of the subsidiary as well as the bank’s pro rata share of any retained earnings 
of the subsidiary; 

(2) Reflect this deduction on the appropriate schedule of the bank’s consolidated report of 

income and condition; and 
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(3) Use such regulatory capital amount for the purposes of the bank’s assessment risk 
classification under part 327 of this chapter and its categorization as a "well-capitalized", 
an "adequately capitalized", an "undercapitalized", or a "significantly undercapitalized" 

institution as defined in § 325.103(b) of this chapter, provided that the capital deduction 
shall not be used for purposes of determining whether the bank is "critically 
undercapitalized" under part 325 of this chapter. 

[66 FR 1028, Jan. 5, 2001; 71 FR 20527, April 21, 2006] 

12 C. F. R. § 362.4, 12 CFR § 362.4 

§ 362.5 Approvals previously granted. 

(a) FDIC consent by order or notice. An insured State bank that previously filed an 
application or notice under part 362 in effect prior to January 1, 1999 (see 12 CFR part 
362 revised as of January 1, 1998), and obtained the FDIC’s consent to engage in an 
activity or to acquire or retain a majority-owned subsidiary engaging as principal in an 
activity or acquiring and retaining any investment that is prohibited under this subpart 
may continue that activity or retain that investment without seeking the FDIC’s consent, 
provided that the insured State bank and its subsidiary, if applicable, continue to meet 
the conditions and restrictions of the approval. An insured State bank which was 

granted approval based on conditions which differ from the requirements of § 

362.4(c)(2), (d) and (e) will be considered to meet the conditions and restrictions of the 
approval relating to being an eligible subsidiary, meeting investment and transactions 
limits, and meeting capital requirements if the insured State bank and subsidiary meet 
the requirements of § 362.4(c)(2), (d) and (e). If the majority-owned subsidiary is 
engaged in real estate investment activities not exceeding 2 percent of the tier one 
capital of a bank and meeting the other conditions of § 362.4(b)(5)(i), the majority- 
owned subsidiary’s compliance with § 362.4(c)(2) under the preceding sentence may be 
pursuant to the modifications authorized by § 362.4(b)(5)(i). Once an insured State 

bank elects to comply with § 362.4(c)(2), (d), and (e), it may not revert to the 
corresponding provisions of the approval order. 

(b) Approvals by regulation-- 

(1) to (5) [Reserved] 

(6) Adjustable rate or money market preferred stock. An insured State bank owning 
adjustable rate or money market (auction rate) preferred stock pursuant to § 
362.4(c)(3)(v) in effect prior to January 1, 1999 (see 12 CFR part 362 revised as of 

January 1, 1998), in excess of the amount limit in § 362.3(b)(2)(iii) may continue to 
hold any overlimit shares of such stock acquired before January 1, 1999, until 
redeemed or repurchased by the issuer, but such stock shall be included as part of 
the amount limit in § 362.3(b)(2)(iii) when determining whether the bank may 
acquire new stock thereunder. 

(c) Charter conversions. 

(1) An insured State bank that has converted its charter from an insured state 
savings association may continue activities through a majority-owned subsidiary 
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that were permissible prior to the time it converted its charter only if the insured 
State bank receives the FDIC’s consent. Except as provided in paragraph (c)(2) of 
this section, the insured State bank should apply under § 362.4(b)(1), submit any 
notice required under § 362.4(b)(4) or (5), or comply with the provisions of § 
362.4(b)(3), (6), or (7) if applicable, to continue the activity. 

(2) Exception for prior consent. If the FDIC had granted consent to the savings 
association under section 28 of the Federal Deposit Insurance Act (12 U.S.C. 

1831(e)) prior to the time the savings association converted its charter, the insured 
State bank may continue the activities without providing notice or making 
application to the FDIC, provided that the bank and its subsidiary as applicable are 
in compliance with: 

(i) The terms of the FDIC approval order; and 

(ii) The provisions of § 362.4(c)(2), (d), and (e) regarding operating as an "eligible 
subsidiary", "investment and transaction limits", and "capital requirements’. 

(3) Divestiture. An insured State bank that does not receive FDIC consent shall 
divest of the nonconforming investment as soon as practical but in no event later 
than two years from the date of charter conversion. 

[66 FR 1028, Jan. 5, 2001] 

12 C. F. R. § 362.5, 12 CFR § 362.5 

§ 362,16 Purpose and scope. 

(a) This subpart, along with the notice and application procedures in subpart G of part 
303 of this chapter, implements section 46 of the Federal Deposit Insurance Act (12 
U.S.C. 1831w) and requires that an insured state nonmember bank certify certain facts 
and file a notice with the FDIC before the insured state nonmember bank may control or 
hold an interest in a financial subsidiary under section 46(a) of the Federal Deposit 
Insurance Act. This subpart also implements the statutory Community Reinvestment Act 
(CRA) (12 U.S.C. 2901 et seq.) requirement set forth in subsection (4)(I)(2) of the Bank 
Holding Company Act (12 U.S.C. 18430)(2)), which is applicable to state nonmember 
banks that commence new activities through a financial subsidiary or directly or indirectly 

acquire control of a company engaged in an activity under section 46(a). 

(b) This subpart does not cover activities conducted other than "as principal". For 
purposes of this subpart, activities conducted other than "as principal" are defined as 
activities conducted as agent for a customer, conducted in a brokerage, custodial, 
advisory, or administrative capacity, or conducted as trustee, or in any substantially 
similar capacity. For example, this subpart does not cover acting solely as agent for the 
sale of insurance, securities, real estate, or travel services; nor does it cover acting as 
trustee, providing personal financial planning advice, or safekeeping services. 

SOURCE: 63 FR 66326, Dec. 1, 1998; 65 FR 15530, March 23, 2000; 66 FR 1028, Jan. 5, 
2001; 66 FR 1027, 1029, Jan. 5, 2001, unless otherwise noted. 
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AUTHORITY: 12 U.S.C. 1816, 1818, 1819(a) (Tenth), 18280), 1828(m), 1828a, 1831a, 

1831e, 1831w, 1843(0. 

§ 362.17 Definitions. 

For the purposes of this subpart, the following definitions will apply: 

(a) Activity, company, control, insured depository institution, insured state bank, 
insured state nonmember bank and subsidiary have the same meaning as provided in 
subpart A of this part. 

(b) Affiliate has the same meaning provided in subpart B of this part. 

(c) Financial subsidiary means any company that is controlled by one or more insured 
depository institutions other than: 

(1) A subsidiary that only engages in activities that the state nonmember bank is 

permitted to engage in directly and that are conducted on the same terms and 
conditions that govern the conduct of the activities by the state nonmember bank; 

or 

(2) A subsidiary that the state nonmember bank is specifically authorized to control 
by the express terms of a federal statute (other than section 46(a) of the Federal 
Deposit Insurance Act (12 U.S.C. 1831w)), and not by implication or interpretation, 
such as the Bank Service Company Act (12 U.S.C. 1861 et seq.). 

(d) Tangible equity and Tier 2 capital have the same meaning as set forth in part 325 of 
this chapter. 

(e) Well-managed means: 

(1) Unless otherwise determined in writing by the appropriate federal banking 

agency, the institution has received a composite rating of 1 or 2 under the Uniform 
Financial Institutions Rating System (or an equivalent rating under an equivalent 
rating system) in connection with the most recent state or federal examination or 
subsequent review of the depository institution and at least a rating of 2 for 
management, if such a rating is given; or 

(2) In the case of any depository institution that has not been examined by its 
appropriate federal banking agency, the existence and use of managerial resources 
that the appropriate federal banking agency determines are satisfactory. 

SOURCE: 63 FR 66326, Dec. 1, 1998; 65 FR 15530, March 23, 2000; 66 FR 1028, Jan. 5, 
2001; 66 FR 1027, 1029, Jan. 5, 2001, unless otherwise noted. 

AUTHORITY: 12 U.S.C. 1816, 1818, 1819(a) (Tenth), 18280), 1828(m), 1828a, 1831a, 
1831e, 1831w, 1843(I). 

12 C. F. R. § 362.17, 12 CFR § 362.17 
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~§ 362,18 Financial subsidiaries of insured state nonmember banks, 

(a) "As principal" activities. An insured state nonmember bank may not obtain control of 
or hold an interest in a financial subsidiary that engages in activities as principal or 
commence any such new activity pursuant to section 46(a) of the Federal Deposit 

Insurance Act (12 U.$.C. 1831w) unless the insured state nonmember bank files a notice 
containing the informati on required in § 303.121 (b) of thi s chapter and certifi es that: 
(1) The insured state nonmember bank is well-managed; 

(2) The insured state nonmember bank and all of its insured depository institution 
affiliates are well-capitalized as defined in the appropriate capital regulation and guidance 
of each institution’s primary federal regulator; and 

(3) The insured state nonmember bank will deduct the aggregate amount of its 
outstanding equity investment, including retained earnings, in all financial subsidiaries 
that engage in activities as principal pursuant to section 46(a) of the Federal Deposit 
Insurance Act (12 U.S.C. 1831w), from the bank’s total assets and tangible equity and 
deduct such investment from its total risk-based capital (this deduction shall be made 
equally from Tier 1 and Tier 2 capital). 

(b) Community Reinvestment Act (CRA). An insured state nonmember bank may not 
commence any new- activity subj ect to section 46(a) of the Federal Deposit Insurance Act 
(12 U.S.C. 1831w) or directly or indirectly acquire control of a company engaged in any 
such activity pursuant to § 362.18 (a) (1), if the b ank or any of its insured depository 
institution affiliates received a CRA rating of less than "satisfactory record of meeting 
community credit needs" in its most recent CRA examination. 

(c) Other requirements. An insured state nonmember bank controlling or holding an 
interest in a financial subsidiary under section 46(a) of the Federal Deposit Insurance Act 
(12 U.S.C. 1831w) must meet and continue to meet the requirements set forth in 
paragraph (a) of this section as long as the insured state nonmember bank holds the 
financial subsidiary and: 
(1) Disclose and continue to disclose the capital separation required in paragraph (a)(3) 
in any published financial statements; 

(2) Comply and continue to comply with sections 23A and 23B of the Federal Reserve Act 
(12 U.S.C. 371c and 371c-1) as if the subsidiary were a financial subsidiary of a national 
bank; and 

(3) Comply and continue to comply with the financial and operational standards provided 
by section 5136A(d) of the Revised Statutes of the United States (12 U.S.C. 24A(d)), 
unless otherwise determined by the FDIC. 

(d) Securities underwriting If the financial subsidiary of the insured state nonmember 
bank will engage in the public sale, distribution or underwriting of stocks, bonds, 
debentures, notes, or other securities activity of a type permissible for a national bank 
only through a financial subsidiary, then the state nonmember bank and the financial 
subsidiary also must comply and continue to comply with the following additional 
requirements: 
(1) The securities business of the financial subsidiary must be physically separate and 
distinct in its operations from the operations of the bank, provided that this requirement 
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shall not be construed to prohibit the bank and its financial subsidiary from sharing the 
same facility if the area where the financial subsidiary conducts securities business with 
the public is physically distinct from the routine deposit taking area of the bank; 

(2) The financial subsidiary must conduct its securities business pursuant to independent 
policies and procedures designed to inform customers and prospective customers of the 
financial subsidiary that the financial subsidiary is a separate organization from the 

insured state nonmember bank and that the insured state nonmember bank is not 
responsible for and does not guarantee the obligations of the financial subsidiary; 

(3) The bank must adopt policies and procedures, including appropriate limits on 
exposure, to govern its participation in financing transactions underwritten by its financial 
subsidiary; and 

(4) The bank must not express an opinion on the value or the advisability of the purchase 

or sale of securities underwritten or dealt in by its financial subsidiary unless the bank 
notifies the customer that the entity underwriting, making a market, distributing or 
dealing in the securities is a financial subsidiary of the bank. 

(e) Applications for exceptions to certain requirements. Any insured state nonmember 
bank that is unable to comply with the well-managed requirement of § 362.18(a)(1) and 
(c) (1), any state nonmember bank that has appropriate reasons for not meeting the 
financial and operational standards applicable to a financial subsidiary of a national bank 
conducting the same activities as provided in § 362.18(c)(3) or any state nonmember 
bank and its financial subsidiary subject to the securities underwriting activities 
requirements in § 362.18(d) that is unable to meet such requirements may submit an 
application in compliance with § 303.121 &this chapter to seek a waiver or modification 

of such requirements under the procedure in § 303.122(b) of this chapter. The FDIC may 
impose additional prudential safeguards as are necessary as a condition of its consent. 

(f) Failure to meet requirements-- 
(1) Notification by FDIC. The FDIC will notify the insured state nonmember bank in 

writing and identify the areas of noncompliance, if: 

(i) The FDIC finds that an insured state nonmember bank or any of its insured depository 
institution affiliates is not in compliance with the CRA requirement of § 362.18(b) at the 
time any new activity is commenced or control of the financial subsidiary is acquired; 

(ii) The FDIC finds that the facts to which an insured state nonmember bank certified 
under § 362.18(a) are not accurate in whole or in part; or 

(iii) The FDIC finds that the insured state nonmember bank or any of its insured 
depository institution affiliates or the financial subsidiary fails to meet or continue to 
comply with the requirements of § 362.18(c) and (d), if applicable, and the FDIC has not 
granted an exception under the procedures set forth in § 362.18(e) and in § 303.122(b) 
of this chapter. 

(2) Notification by state nonmember bank. An insured state nonmember bank that 
controls or holds an interest in a financial subsidiary must promptly notify the FDIC if the 
bank becomes aware that any depository institution affiliate of the bank has ceased to be 
well-capitalized. 
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(3) Subsequent action by FDIC. The FDIC may take any appropriate action or impose any 
limitations, including requiring that the insured state nonmember bank to divest control 
of any such financial subsidiary, on the conduct or activities of the insured state 
nonmember bank or any financial subsidiary of the insured state bank that fails to: 

(i) Meet the requirements listed in § 362.18(a) and (b) at the time that any new section 
46 activity is commenced or control of a financial subsidiary is acquired by an insured 

state nonmember bank; or 

(ii) Meet and continue to meet the requirements listed in § 362.18(c) and (d), as 

applicable. 

(g) Coordination with section 24 of the Federal Deposit Insurance Act-- 
(1) Continuing authority under section 24. Notwithstanding § 362.18(a) through (f), an 
insured state bank may retain its interest in any subsidiary: 

(i) That was conducting a financial activity with authorization in accordance with section 
24 of the Federal Deposit Insurance Act (12 U.S.C. 1831a) and the applicable 
implementing regulation found in subpart A of this part 362 before the date on which any 
such activity became for the first time permissible for a financial subsidiary of a national 

bank; and 

(ii) Which insured state nonmember bank and its subsidiary continue to meet the 
conditions and restrictions of the section 24 order or regulation approving the activity as 
well as other applicable law. 

(2) Continuing authority under section 24(f) of the Federal Deposit Insurance Act. 
Notwithstanding § 362.18(a) through (f), an insured state bank with authority under 
section 24(f) of the Federal Deposit Insurance Act (12 U.S.C. 1831a(f)) to hold equity 
securities may continue to establish new subsidiaries to engage in that investment 

activity. 

(3) Relief from conditions. Any state nonmember bank that meets the requirements of 
paragraph (g)(1) of this section or that is subject to section 46(b) of the Federal Deposit 
Insurance Act (12 U.S.C. 1831w(b)) may submit an application in compliance with § 
303.121 of this chapter and seek the consent of the FDIC under the procedure in § 
303.122(b) of this chapter for modification of any conditions or restrictions the FDIC 
previously imposed in connection with a section 24 order or regulation approving the 

activity. 

(4) New financial subsidiaries. Notwithstanding subpart A of this part 362, an insured 
state bank may not, on or after November 12, 1999, acquire control of, or acquire an 
interest in, a financial subsidiary that engages in activities as principal or commences any 
new activity under section 46(a) of the Federal Deposit Insurance Act (12 U.S.C. 1831w) 

other than as provided in this section. 

12 C. F. R. § 362.18, 12 CFR § 362.18 
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CH.2 National Banks 

12 USC s. 24 

Eleventh. To make investments directly or indirectly, each of which promotes the public 
welfare by benefiting primarily low- and moderate=income communities or families (such 
as by providing housing, services, or jobs). An association shall not make any such 
investment if the investment would expose the association to unlimited liability. The 
Comptroller of the Currency shall limit an association’s investments in any 1 project and 
an association’s aggregate investments under this paragraph. An association’s aggregate 
investments under this paragraph shall not exceed an amount equal to the sum of 5 
percent of the association’s capital stock actually paid in and unimpaired and 5 percent of 
the association’s unimpaired surplus fund, unless the Comptroller determines by order 
that the higher amount will pose no significant risk to the affected deposit insurance fund, 
and the association is adequately capitalized. In no case shall an association’s aggregate 
investments under this paragraph exceed an amount equal to the sum of 15 percent of 
the association’s capital stock actually paid in and unimpaired and 15 percent of the 
association’s unimpaired surplus fund. The foregoing standards and limitations apply to 
investments under this paragraph made by a national bank directly and by its 
subsidiaries. 

12 USC s. 59 

§ 59, Reduction of capital 

(a) In general 

Subject to the approval of the Comptroller of the Currency, a national banking 

association may, by a vote of shareholders owning, in the aggregate, two-thirds 
of its capital stock, reduce its capital. 

(b) Shareholder distributions authorized 

As part of its capital reduction plan approved in accordance with subsection (a) 
of this section, and with the affirmative vote of shareholders owning at least two 
thirds of the shares of each class of its stock outstanding (each voting as a 
class), a national banking association may distribute cash or other assets to its 
shareholders. 

12 USC s. 60 

§ 60. National bank dividends 

(a) In general 

Subject to subsection (b) of this section, the directors of any national bank may declare a 
dividend of so much of the undivided profits of the bank as the directors judge to be 
expedient. 
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(b) Approval required under certain circumstances 

A national bank may not declare and pay dividends in any year in excess of an amount 
equal to the sum of the total of the net income of the bank for that year and the retained 
net income of the bank for the preceding 2 years, minus the sum of any transfers 
required by the Comptroller of the Currency and any transfers required to be made to a 
fund for the retirement of any preferred stock, unless the Comptroller of the Currency 
approves the declaration and payment of dividends in excess of such amount. 

12 USC s. 61 

§ 61, Shareholders’ voting rights; cumulative and distributive voting; 
preferred stock; trust shares; proxies, liability restrictions; percentage 
requirement exclusion of trust shares 

In all elections of directors, each shareholder shall have the right to vote the number of 
shares owned by him for as many persons as there are directors to be elected, or, if so 
provided by the articles of association of the national bank, to cumulate such shares and 
give one candidate as many votes as the number of directors multiplied by the number of 
his shares shall equal or to distribute them on the same principle among as many 
candidates as he shall think fit; and in deciding all other questions at meetings of 

shareholders, each shareholder shall be entitled to one vote on each share of stock held 
by him; except that (1) this shall not be construed as limiting the voting rights of holders 
of preferred stock under the terms and provisions of articles of association, or 

amendments thereto, adopted pursuant to the provisions of section 5]b of this title; (2) 

in the election of directors, shares of its own stock held by a national bank as sole 
trustee, whether registered in its own name as such trustee or in the name of its 
nominee, shall not be voted by the registered owner unless under the terms of the trust 
the manner in which such shares shall be voted may be determined by a donor or 
beneficiary of the trust and unless such donor or beneficiary actually directs how such 

shares shall be voted; and (3) shares of its own stock held by a national bank and one or 
more persons as trustees may be voted by such other person or persons, as trustees, in 
the same manner as if he or they were the sole trustee. Shareholders may vote by 
proxies duly authorized in writing; but no officer, clerk, teller, or bookkeeper of such 
bank shall act as proxy; and no shareholder whose liability is past due and unpaid shall 
be allowed to vote. Whenever shares of stock cannot be voted by reason of being held by 
the bank as sole trustee such shares shall be excluded in determining whether matters 
voted upon by the shareholders were adopted by the requisite percentage of shares. 

12 USC s. 90 

§ 90. Depositaries of public moneys and financial agents of Government 

All national banking associations, designated for that purpose by the Secretary of the 
Treasury, shall be depositaries of public money, under such regulations as may be 
prescribed by the Secretary; and they may also be employed as financial agents of the 
Government; and they shall perform all such reasonable duties, as depositaries of public 
money and financial agents of the Government, as may be required of them. The 

Secretary of the Treasury shall require the associations thus designated to give 
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satisfactory security, by the deposit of United States bonds and otherwise, for the safe- 
keeping and prompt payment of the public money deposited with them, and for the 
faithful performance of their duties as financial agents of the Government: Provided, That 

the Secretary shall, on or before the 1st of January of each year, make a public 
statement of the securities required during that year for such deposits. And every 
association so designated as receiver or depositary of the public money shall take and 
receive at par all of the national currency bills, by whatever association issued, which 
have been paid into the Government for internal revenue, or for loans or stocks: 

Provided, That the Secretary of the Treasury shall distribute the deposits herein provided 
for, as far as practicable, equitably between the different States and sections. 

Any national banking association may, upon the deposit with it of any funds by any State 
or political subdivision thereof or any agency or other governmental instrumentality of 
one or more States or political subdivisions thereof, including any officer, employee, or 
agent thereof in his official capacity, give security for the safekeeping and prompt 
payment of the funds so deposited to the same extent and of the same kind as is 

authorized by the law of the State in which such association is located in the case of 
other banking institutions in the State. 

Any national banking association may, upon the deposit with it of any funds by any 
federally recognized Indian tribe, or any officer, employee, or agent thereof in his or her 
official capacity, give security for the safekeeping and prompt payment of the funds so 
deposited by the deposit of United States bonds and otherwise as may be prescribed by 
the Secretary of the Treasury for public funds under the first paragraph of this section. 

Notwithstanding the Federal Property and Administrative Services Act of 1949, as 
amended, the Secretary may select associations as financial agents in accordance with 
any process the Secretary deems appropriate and their reasonable duties may include the 
provision of electronic benefit transfer services (including State-administered benefits 
with the consent of the States), as defined by the Secretary. 

12 USC s. 93 

93. Violation of provisions of chapter 

(a) Forfeiture of franchise; personal liability of directors 

If the directors of any national banking association shall knowingly violate, or knowingly 
permit any of the officers, agents, or servants &the association to violate any of the 
provisions of title 62 of the Revised Statutes, all the fights, privileges, and franchises of 
the association shall be thereby forfeited. Such violation shall, however, be determined 
and adjudged by a proper district or Territorial court of the United States in a suit brought 
for that purpose by the Comptroller of the Currency, in his own name, before the 
association shall be declared dissolved. And in cases of such violation, every director 
who participated in or assented to the same shall be held liable in his personal and 
individual capacity for all damages which the association, its shareholders, or any other 
person, shall have sustained in consequence of such violation. 
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(b) Civil money penalty 

(1) First tier 

Any national banking association which, and any institution-affiliated party (within the 
meaning of section 1813(u) of this title) with respect to such association who, violates 
any provision of title 62 of the Revised Statutes or any of the provisions of section 92a of 
this title, or any regulation issued pursuant thereto, shall forfeit and pay a civil penalty of 
not more than $5,000 for each day during which such violation continues. 

(2) Second tier 

Notwithstanding paragraph (1), any national banking association which, and any 
institution-affiliated party (within the meaning of section 1813(u) of this title) with 
respect to such association who, commits any violation described in paragraph (1) which- 
- [FNZ] 
(A)(i) commits any violation described in any [FN2] paragraph (1); 
(ii) recklessly engages in an unsafe or unsound practice in conducting the affairs of such 
association; or 
(iii) breaches any fiduciary duty~ 
(B) which violation, practice, or breach-- 
(i) is part of a pattern of misconduct; 
(ii) causes or is likely to cause more than a minimal loss to such association; or 
(iii) results in pecuniary gain or other benefit to such party, 

shall forfeit and pay a civil penalty of not more than $25,000 for each day during which 
such violation, practice, or breach continues. 

(3) Third tier 

Notwithstanding paragraphs (1) and (2), any national banking association which, and any 
institution-affiliated party (within the meaning of section 1813(u) of this title) with 
respect to such association who-- 

(.~) knowingly-- 
(i) commits any violation described in paragraph (1); 
(ii) engages in any unsafe or unsound practice in conducting the affairs of such 

association; or 
(iii) breaches any fiduciary duty; and 
(B) knowingly or recklessly causes a substantial loss to such association or a substantial 
pecuniary gain or other benefit to such party by reason of such violation, practice, or 

breach, 

shall forfeit and pay a civil penalty in an amount not to exceed the applicable maximum 
amount determined under paragraph (4) for each day during which such violation, 
practice, or breach continues. 

(4) Maximum amounts of penalties for any violation described in paragraph (3) 

The maximum daily amount of any civil penalty which may be assessed pursuant to 
paragraph (3) for any violation, practice, or breach described in such paragraph is-- 
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(A) in the case of any person other than a national banking assodation, an amount to 
not [FN3] exceed $1,000,000; and 
(B) in the case of a national banking association, an amount not to exceed the lesser of-- 
(i) $1,000,000; or 
(ii) 1 percent of the total assets of such association, 

(5) Assessment; etc, 

Any penalty imposed under paragraph (1), (2), or (3) shall be assessed and collected by 
the Comptroller of the Currency in the manner provided in subparagraphs (E), (F), (G), 
and (I) of section 1818(0(2) of this title for penalties imposed (under such section) and 
any such assessment shall be subject to the provisions of such section, 

(6) Hearing 

The association or other person against whom any penalty is assessed under this 
subsection shall be afforded an agency hearing if such association or person submits a 
request for such hearing within 20 days after the issuance of the notice of assessment, 
Section 1818(h) of this title shall apply to any proceeding under this subsection, 

(7) Disbursement 

All penalties collected under authority of this subsection shall be deposited into the 
Treasury, 

(8) "Violate" defined 

For purposes of this section, the term "violate" includes any action (alone or with another 
or others) for or toward causing, bringing about, participating in, counseling, or aiding or 
abetting a violation, 

(12) [FN4] Regulations 

The Comptroller shall prescribe regulations establishing such procedures as may be 
necessary to carry out this subsection, 

(c) Notice under this section after separation from service 

The resignati on, termination of employment or participation, or separation of an 
institution-affiliated party- (within the meaning of section 1813(u) of this title) with 
respect to such an association (including a separation caused by the closing of such an 
association) shall not affect the jurisdiction and authority of the Comptroller of the 
Currency to issue any notice and proceed under this section against any such party, if 
such notice is served before the end of the 6-year period beginning on the date such party 
ceased to be such a party with respect to such association (whether such date occurs 
before, on, or after August 9, 1989). 

(d) Forfeiture of franchise for money laundering or cash transaction reporting offenses 

(1) In general 
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(A) Conviction of Title 18 offenses 

(i) Duty to notify 

If a national bank, a Federal branch, or Federal agency has been convicted of any 

criminal offense under section 1956 or 1957 of Title 18, the Attorney General shall 
provide to the Comptroller of the Currency a written notification of the conviction and 
shall include a certified copy of the order of conviction from the court rendering the 

decision. 

(ii) Notice of termination; pretermination hearing 

After receiving written notification from the Attorney General of such a conviction, the 
Comptroller of the Currency shall issue to the national bank, Federal branch, or Federal 
agency a notice of the Comptroller’s intention to terminate all rights, privileges, and 
franchises of the bank, Federal branch, or Federal agency and schedule a pretermination 

hearing. 

(B) Conviction of Title 31 offenses 

If a national bank, a Federal branch, or a Federal agency is convicted of any criminal 
offense under section 5322 or 5324 of Title 31, after receiving written notification from 
the Attorney General, the Comptroller of the Currency may issue to the national bank, 
Federal branch, or Federal agency a notice of the Comptroller’s intention to terminate all 
rights, privileges, and franchises of the bank, Federal branch, or Federal agency and 
schedule a pretermination hearing. 

(C) Judicial review 

Section 1818(h) of this title shall apply to any proceeding under this subsection. 

(2) Factors to be considered 

In determining whether a franchise shall be forfeited under paragraph (1), the 
Comptroller of the Currency shall take into account the following factors: 

(A) The extent to which directors or senior executive officers of the national bank, 
Federal branch, or Federal agency knew of, or were involved in, the commission of the 
money laundering offense of which the bank, Federal branch, or Federal agency was 
found guilty. 

(B) The extent to which the offense occurred despite the existence of policies and 
procedures within the national bank, Federal branch, or Federal agency which were 

designed to prevent the occurrence of any such offense. 
(C) The extent to which the national bank, Federal branch, or Federal agency has fully 
cooperated with law enforcement authorities with respect to the investigation of the 
money laundering offense of which the bank, Federal branch, or Federal agency was 
found guilty. 
(D) The extent to which the national bank, Federal branch, or Federal agency has 
implemented additional internal controls (since the commission of the offense of which 
the bank, Federal branch, or Federal agency was found guilty) to prevent the occurrence 
of any other money laundering offense. 
(E) The extent to which the interest of the local community in having adequate deposit 

and credit services available would be threatened by the forfeiture of the franchise. 
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(3) Successor liability 

This subsection shall not apply to a successor to the interests of, or a person who 
acquires, a bank, a Federal branch, or a Federal agency that violated a provision of law 
described in paragraph (1), if the successor succeeds to the interests of the violator, or 
the acquisition is made, in good faith and not for purposes of evading this subsection or 
regulations prescribed under this subsection. 

(4) "Senior executive officer" defined 

The term "senior executive officer" has the same meaning as in regulations prescribed 

under section 1831i(f) of this title. 

(d) [FN 5] Authority 

The Comptroller of the Currency may act in the Comptroller’s own name and through the 
Comptroller’s own attorneys in enforcing any provision of title 62 of the Revised 
Statutes, regulations there~mder, or any other law or regulatior~, or in any action, suit, or 
proceedin~g to which the Corn ptroll er of the Currency is a party, 

12 USC s.164 

§ :t64, Penalty for failure to make reports 

(a) First tier 

Any association which-- 

(:t) maintains procedures reasonably adapted to avoid any inadvertent error and, 
unintentionally and as a result of such an error-- 

(A) fails to make, obtain, transmit, or publish any report or information required by 

the Comptroller of the Currency under section 161 of this title, within the period of 

time specified by the Comptroller; or 

(B) submits or publishes any false or misleading report or information; or 

(2) inadvertently transmits or publishes any report which is minimally late, 

shall be subject to a penalty of not more than $2,000 for each day during which such 
failure continues or such false or misleading information is not corrected. The 
association shall have the burden of proving that an error was inadvertent and that a 

report was inadvertently transmitted or published late. 

(b) Second tier 

Any association which-- 

(::t) fails to make, obtain, transmit, or publish any report or information required by 

the Comptroller of the Currency under section 161 of this title, within the period of 

time specified by the Comptroller; or 
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(2) submits or publishes any false or misleading report or information, 

in a manner not described in subsection (a) of this section shall be subject to a penalty of 

not more than $20,000 for each day during which such failure continues or such false or 
misleading information is not corrected. 

(c) Third tier 

Notwithstanding subsections (a) and (b) of this section, if any association knowingly or 
with reckless disregard for the accuracy of any information or report described in 
subsection (b) of this section submits or publishes any false or misleading report or 

information, the Comptroller may assess a penalty of not more than $1,000,000 or 1 
percent of total assets of the association, whichever is less, per day for each day during 
which such failure continues or such false or misleading information is not corrected. 

(d) Assessment; etc. 

Any penalty imposed under subsection (a), (b), or (c) of this section shall be assessed 
and collected by the Comptroller of the Currency in the manner provided in 
subparagraphs (E), (F), (G), and (I)of section 18180)(2) of this title (for penalties 
imposed under such section) and any such assessment (including the determination of 
the amount of the penalty) shall be subject to the provisions of such section. 

(e) Hearing 

Any association against which any penalty is assessed under this subsection [FN1] shall 
be afforded an agency hearing if such association submits a request for such hearing 
within 20 days after the issuance of the notice of assessment, Section 1~818(h) of this title 
shall apply to any proceeding under this section, 

12 USC s.191 

§ 19:1. Appointment of receiver for a National bank 

(a) In general 

The Comptroller of the Currency may, without prior notice or hearings, appoint a 
receiver for any national bank (and such receiver shall be the Federal Deposit Insurance 
Corporation if the national bank is an insured bank (as defined in section ]813(h) of this 
title)) if the Comptroller determines, in the Comptroller’s discretion, that-- 

(1) 1 or more of the grounds specified in section 1821(c)(5) of this title exist; or 

(2) the association’s board of directors consists of fewer than 5 members, 

(b) Judicial review 

If the Comptroller of the Currency appoints a receiver under subsection (a) of this 
section, the national bank may, within 30 days thereafter, bring an action in the United 
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States district court for the judicial district in which the home office of such bank is 
located, or in the United States District Court for the District of Columbia, for an order 
requiring the Comptroller of the Currency to remove the receiver, and the court shall, 
upon the merits, dismiss such action or direct the Comptroller of the Currency to remove 
the receiver, 

12 USC s. 202 

§ 202. Definitions 

As used in this subchapter, the term "bank" means any national banking association or 
any other financial institution chartered or licensed under Federal law and subject to the 

supervision of the Comptroller of the Currency; the term "voluntary dissolution and 

liquidation" means a transaction pursuant to section 18] of this title that involves the 

assumption of the bank’s insured deposit liabilities and the sale of the bank, or of control 
of the bank, as a going concern; and the term "State" means any State, Territory, or 
possession of the United States, and the Canal Zone. 

12 USC s.205 

§ 205. Termination of conservatorship 

(a) General rule 

At any time the Comptroller [FN] ] becomes satisfied that it may safely be done and 
that it would be in the public interest, the Comptroller (with the agreement of the Board 
of Directors of the Federal Deposit Insurance Corporation when the Corporation has 
been appointed conservator) may-- 

(1) terminate the conservatorship and permit the involved bank to resume the 
transaction of its business subject to such terms, conditions, and limitations as the 
Comptroller may prescribe; or 

(2) terminate the conservatorship upon a sale, merger, consolidation, purchase and 
assumption, change in control, or voluntary dissolution and liquidation of the involved 
bank. 

(b) Other grounds for termination 

The Comptroller also may terminate the conservatorship upon the appointment of a 
receiver pursuant to section 19| of this title. 

(c) Enforcement under Federal Deposit Insurance Act 

Such terms, conditions, and limitations as may be prescribed under subsection (a)(1) of 
this section shall be enforceable under the provisions of section 8(i) of the Federal 
Deposit Insurance Act []2 U.S.C.A. § ]gig(i) ], to the same extent as an order issued 

pursuant to section 8(b) of the Federal Deposit Insurance Act []2 U.S.C.A. § lg]g(b) ] 
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which has become final. The bank may bring an action in the United States district court 
for the judicial district in which the home office of such bank is located or in the United 
States District Court for the District of Columbia for an order requiring the Comptroller 
to terminate the order. An action for judicial review of the terms, conditions, and 
limitations may not be commenced later than 20 days from the date of the termination 
of the conservatorship or the imposition of the order, whichever is later. 

(d) Action upon termination 

(1) In general 

Upon termination of the conservatorship under subsection (a)(2) of this section, the 
Federal Deposit Insurance Corporation, as conservator, or when another person is 
appointed conservator, such other person, shall conclude the affairs of the 
conservatorship in accordance with paragraph (2). 

(2) Deposit and distribution of proceeds 

(A) Within 180 days of the sale, merger, consolidation, purchase and assumption, 
change in control, or voluntary dissolution and liquidation, the conservator shall 
deposit all net proceeds received from the transaction, less any outstanding expenses 
of the conservatorship, with the United States district court for the judicial district in 
which the home office of such bank is located and shall cause notice to be published 
for three consecutive months and notify by mail all known and remaining creditors and 
shareholders. Within 60 days thereafter, any depositor, creditor, or other claimant of 

the bank, or any shareholder of the bank may bring an action in interpleader in that 
court for distribution of the proceeds. The district court shall distribute such funds 
equitably. If no such action is instituted within one year after the date the funds are 
deposited with the district court, title to such net proceeds shall revert to the United 
States and the district court shall remit the funds to the Treasury of the United States. 

(B) The conservator shall be deemed to have discharged all responsibility of the 
conservatorship upon the deposit of the proceeds with the district court and giving the 
required notifications. 

12 USC s. 209 

§ 209, Liability protection 

(a) Federal agency and employees 

In any case in which the conservator is a Federal agency or an employee of the 
Government, the provisions of chapters 161 and 171 of Title 28 shall apply with respect 
to such conservator’s liability for acts or omissions performed pursuant to and in the 
course of the duties and responsibilities of the conservatorship. 

(b) Other conservators 

In any case where the conservator is not a conservator described in subsection (a) of this 
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section, the conservator shall not be liable for damages in tort or otherwise for acts or 
omissions performed pursuant to and in the course of the duties and responsibilities of 
the conservatorship, unless such acts or omissions constitute gross negligence, including 
any similar conduct or any form of intentional tortious conduct, as determined by a court. 

(c) Indemnification 

The Comptroller [FN l] shall have authority to indemnify the conservator on such terms 
as the Comptroller deems proper 

12 USC s. 214 

§ 214, Definitions 

(a) As used in this subchapter and section 321 of this title the term "State bank" means 
any bank, banking association, trust corr~pany, savings bank (other than a mutual 
savings bank), or other banking institution which is engaged in the business of receiving 
deposits and which is incorporated under the laws of any State, any Territory of the 
United States, Puerto Rico, or the Virgin Islands, or which is operating under the Code of 
Law for the District of Columbia, 

(b) For purposes of merger or consolidation under this subchapter and section 321 of this 
title the term "national banking association" means one or more national banking 
associations, and the term "State bank" means one or more State banks, 

12 USC s. 215.b 

215b. Definitions 

As used in this subchapter, the term-- 

(~1) "State bank" means any bank, banking association, trust company, savings bank 
(other than a mutual savings bank), or other banking institution which is engaged in 
the business of receiving deposits and which is incorporated under the laws of any 
State, or which is operating under the Code of Law for the District of Columbia; 

(2) "State" means the several States and Territories, the Commonwealth of Puerto 
Rico, the Virgin Islands, and the District of Columbia; 

(3) "Comptroller" means the Comptroller of the Currency; and 

(4) "Receiving association" means the national banking association into which one or 
more national banking associations or one or more State banks, located within the 
same State, merge. 

12 USC s. 216 

§ 216, Purpose 
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The purpose of this subchapter is to dispose of unclaimed property in the possession, 
custody, or control of the Comptroller of the Currency by-- 

(:~) providing final notice of the availability of unclaimed property from closed national 

banks; 

(2) barring rights of claimants to obtain such property from the Comptroller after a 
reasonable period of time following such notice; and 

(3) authorizing the Comptroller to dispose of such property for which no claims have 
been filed and validated under this subchapter. 

12 USC s. 216a. 

216a. Definitions 

For purposes of this subchapter-- 

(:l) the term "Comptroller" means the Comptroller of the Currency; 

(2) the term "unclaimed property" means any articles, items, assets, other property, 
or the proceeds thereof from safe deposit boxes or other safekeeping arrangements 

with closed national banks, which are in the possession, custody, or control of the 
Comptroller in its capacity as successor to receivers of those banks; and 

(3) the term "claimant" means any person or entity, including a State under 
applicable statutory law, asserting a demonstrable legal interest in title to, or custody 
or possession of, unclaimed property. 

CH. 3 Federal Reserve System 

12USC s. 221 

§ 221, Definitions 

Wherever the word "bank" is used in this chapter, the word shall be held to include State 
bank, banking association, and trust company, except where national banks or Federal 

reserve banks are specifically referred to. 

The terms "national bank" and "national banking association" used in this chapter shall be 
held to be synonymous and interchangeable. The term "member bank" shall be held to 
mean any national bank, State bank, or bank or trust company which has become a 

member of one of the Federal reserve banks. The term "board" shall be held to mean 
Board of Governors of the Federal Reserve System; the term "district" shall be held to 

mean Federal reserve district; the term "reserve bank" shall be held to mean Federal 

reserve bank; the term "the continental United States" means the States of the United 
States and the District of Columbia. For purposes of this chapter, a State bank includes 
any bank which is operating under the Code of Law for the District of Columbia. 
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The terms "bonds and notes of the United States", "bonds and notes of the Government 
of the United States", and "bonds or notes of the United States" used in this chapter shall 
be held to include certificates of indebtedness and Treasury bills issued under section 

3104 of Title 31. 

12 USC s. 247 

§ 247. Reports to Congress 

The Board of Governors of the Federal Reserve System shall annually make a full report 
of its operations to the Speaker of the House of Representatives, who shall cause the 
same to be printed for the information of the Congress. The report required under this 

paragraph shall include the reports required under section 169if of Title 15, section 

57a(f)(7) of title 15, section 1613 of title 15, and section 247a of this title. 

12 USC s. 248 

§ 248, Enumerated powers 

The Board of Governors of the Federal Reserve System shall be authorized and 
empowered: 

(a) Examination of accounts and affairs of banks; publication of weekly statements; 
reports of liabilities and assets of depository institutions; covered institutions 

(1) To examine at its discretion the accounts, books, and affairs of each Federal reserve 
bank and of each member bank and to require such statements and reports as it may 
deem necessary. The said board shall publish once each week a statement showing the 

condition of each Federal reserve bank and a consolidated statement for all Federal 
reserve banks. Such statements shall show in detail the assets and liabilities of the 
Federal reserve banks, single and combined, and shall furnish full information regarding 

the character of the money held as reserve and the amount, nature, and maturities of the 
paper and other investments owned or held by Federal reserve banks. 
(2) To require any depository institution specified in this paragraph to make, at such 
intervals as the Board may prescribe, such reports of its liabilities and assets as the 
Board may determine to be necessary or desirable to enable the Board to discharge its 
responsibility to monitor and control monetary and credit aggregates. Such reports shall 
be made (A) directly to the Board in the case of member banks and in the case of other 
depository institutions whose reserve requirements under sections 461,463, 464, 465, 
and 466 of this title exceed zero, and (B) for all other reports to the Board through the (i) 

Federal Deposit Insurance Corporation in the case of insured State nonmember banks, 
savings banks, and mutual savings banks, (ii) National Credit Union Administration Board 
in the case of insured credit unions, (iii) the Director of the Office of Thrift Supervision in 

the case of any savings association which is an insured depository institution (as defined 

in section 1813 of this title) or which is a member as defined in section 1422 of this title, 
and (iv) such State officer or agency as the Board may designate in the case of any other 
type of bank, savings and loan association, or credit union. The Board shall endeavor to 
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avoid the imposition of unnecessary burdens on reporting institutions and the duplication 
of other reporting requirements. Except as otherwise required by law, any data provided 
to any department, agency, or instrumentality of the United States pursuant to other 
reporting requirements shall be made available to the Board. The Board may classify 
depository institutions for the purposes of this paragraph and may impose different 
requirements on each such class. 

(b) Permitting or requiring rediscounting of paper at specified rate 

To permit, or, on the affirmative vote of at least five members of the Board of Governors, 

to require Federal reserve banks to rediscount the discounted paper of other Federal 
reserve banks at rates of interest to be fixed by the Board. 

(c) Suspending reserve requirements 

To suspend for a period not exceeding thirty days, and from time to time to renew such 
suspension for periods not exceeding fifteen days, any reserve requirements specified in 
this chapter. 

(d) Supervising and regulating issue and retirement of notes 

To supervise and regulate through the Secretary of the Treasury the issue and retirement 
of Federal Reserve notes, except for the cancellation and destruction, and accounting 

with respect to such cancellation and destruction, of notes unfit for circulation, and to 
prescribe rules and regulations under which such notes may be delivered by the 
Secretary of the Treasury to the Federal Reserve agents applying therefor. 

(e) Adding to or reclassifying reserve cities 

To add to the number of cities classified as reserve cities under existing law in which 
national banking associations are subject to the reserve requirements set forth in section 
20 of this Act, or to reclassify existing reserve cities or to terminate their designation as 

such. 

(f) Suspending or removing officers or directors of reserve banks 

To suspend or remove any officer or director of any Federal reserve bank, the cause of 

such removal to be forthwith communicated in writing by the Board of Governors of the 
Federal Reserve System to the removed officer or director and to said bank. 

(g) Requiring writing off of doubtful or worthless assets of banks 

To require the writing off of doubtful or worthless assets upon the books and balance 

sheets of Federal reserve banks. 

(h) Suspending operations of or liquidating or reorganizing banks 

To suspend, for the violation of any of the provisions of this chapter, the operations of 
any Federal reserve bank, to take possession thereof, administer the same during the 
period of suspension, and, when deemed advisable, to liquidate or reorganize such bank. 

(i) Requiring bonds of agents; safeguarding property in hands of agents 
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To require bonds of Federal reserve agents, to make regulations for the safeguarding of 
all collateral, bonds, Federal reserve notes, money, or property of any kind deposited in 
the hands of such agents, and said board shall perform the duties, functions, or services 
specified in this chapter, and make all rules and regulations necessary to enable said 
board effectively to perform the same. 

(j) Exercising supervision over reserve banks 

To exercise general supervision over said Federal reserve banks. 

(k) Delegation of certain functions; power to delegate; review of delegated activities 

To delegate, by published order or rule and subject to subchapter II of chapter 5, and 
chapter 7, of Title 5, any of its functions, other than those relating to rulemaking or 
pertaining principally to monetary and credit policies, to one or more administrative law 
judges, members or employees of the Board, or Federal Reserve banks. The assignment 
of responsibility for the performance of any function that the Board determines to 
delegate shall be a function of the Chairman. The Board shall, upon the vote of one 
member, review action taken at a delegated level within such time and in such manner as 
the Board shall by rule prescribe. 

(I) Employing attorneys, experts, assistants, and clerks; salaries and fees 

To employ such attorneys, experts, assistants, clerks, or other employees as may be 
deemed necessary to conduct the business of the board. All salaries and fees shall be 
fixed in advance by said board and shall be paid in the same manner as the salaries of 
the members of said board. All such attorneys, experts, assistants, clerks, and other 
employees shall be appointed without regard to the provisions of the Act of January 
sixteenth, eighteen hundred and eighty-three (volume twenty-two, United States 
Statutes at Large, page four hundred and three), and amendments thereto, or any rule 
or regulation made in pursuance thereof: Provided, That nothing herein shall prevent the 
President from placing said employees in the classified service. 

(m) Repealed. Pub.L. 106-102, Title VII, § 735, Nov. 12, 1999, 113 Star. 1479 

(n) Board’s authority to examine depository institutions and affiliates 

To examine, at the Board’s discretion, any depository institution, and any affiliate of such 
depository institution, in connection with any advance to, any discount of any instrument 
for, or any request for any such advance or discount by, such depository institution under 
this chapter. 

(o) [FN1] Authority to appoint conservator or receiver 

The Board may appoint the Federal Deposit Insurance Corporation as conservator or 
receiver for a State member bank under section 1821(c)(9) of this title. 

(p) Authority 

The Board may act in its own name and through its own attorneys in enforcing any 
provision of this title [FN2], regulations promulgated hereunder, or any other law or 
regulation, or in any action, suit, or proceeding to which the Board is a party and which 
involves the Board’s regulation or supervision of any bank, bank holding company (as 
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defined in section 1841 of this title), or other entity, or the administration of its 

operations. 

(q) Unifom~ protection authority for Federal reserve facilities 

(:1L) Notwithstanding any other provision of law, to authorize personnel to act as law 
enforcement officers to protect and safeguard the premises, grounds, property, 
personnel, including members of the Board, of the Board, or any Federal reserve bank, 
and operations conducted by or on behalf of the Board or a reserve bank. 
(2) The Board may, subject to the regulations prescribed under paragraph (5), delegate 
authority to a Federal reserve bank to authorize personnel to act as law enforcement 
officers to protect and safeguard the bank’s premises, grounds, property, personnel, and 
operations conducted by or on behalf of the bank. 
(3) Law enforcement officers designated or authorized by the Board or a reserve bank 
under paragraph (1) or (2) are authorized while on duty to carry firearms and make 
arrests without warrants for any offense against the United States committed in their 
presence, or for any felony cognizable under the laws of the United States committed or 
being committed within the buildings and grounds of the Board or a reserve bank if they 
have reasonable grounds to believe that the person to be arrested has committed or is 
committing such a felony. Such officers shall have access to law enforcement information 
that may be necessary for the protection of the property or personnel of the Board or a 
reserve bank, 
(4) For purposes of this subsection, the term "law enforcement officers" means personnel 
who have successfully completed law enforcement training and are authorized to carry 
firearms and make arrests pursuant to this subsection. 
(~) The law enforcement authorities provided for in this subsection may be exercised 
only pursuant to regulations prescribed by the Board and approved by the Attorney 
General. 

(r)(1) Any action that this chapter provides may be taken only upon the affirmative vote 
of 5 members of the Board may be taken upon the unanimous vote of all members then in 
office if there are fewer than 5 members in office at the time of the actiono 

(2)(A) Any action that the Board is otherwise authofi zed to take under the second 
paragraph of section 343 of this title may be taken upon the unanimous vote of all 
available members then in office, 
(i) at least 2 members are available and all available members participate in the action; 
(ii) the available members unanimously determine that-- 
(:I:) unusual and exigent circumstances exist and the borrower is unable to secure 
adequate credit accommodations from other sources; 
(:I::1:) action on the matter is necessary to prevent, correct, or mitigate serious harm to 
the economy or the stability of the financial system of the United States; 
(:I::1::1:) despite the use of all means available (including all available telephonic, 
telegraphic, and other electronic means), the other members of the Board have not been 
able to be contacted on the matter; and 
(1:V) action on the matter is required before the number of Board members otherwise 
required to vote on the matter can be contacted through any available means (including 
all available telephonic, telegraphic, and other electronic means); and 
(iii) any credit extended by a Federal reserve bank pursuant to such action is payable 
upon demand of the Board. 
(B) The available members of the Board shall document in writing the determinations 
required by subparagraph (A)(ii), and such written findings shall be included in the record 
of the action and in the official minutes of the Board, and copies of such record shall be 
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provided as soon as practicable to the members of the Board who were not available to 
participate in the action and to the Chairman of the Committee on Banking, Housing, and 
Urban Affairs of the Senate and to the Chairman of the Committee on Financial Services 
of the House of Representatives 

12 USC s. 321 

§ 321. Application for membership 

Any bank incorporated by special law of any State, operating under the Code of Law for 
the District of Columbia, or organized under the general laws of any State or of the 
United States, including Morris Plan banks and other incorporated banking institutions 
engaged in similar business, desiring to become a member of the Federal Reserve 
System, may make application to the Board of Governors of the Federal Reserve System, 
under such rules and regulations as it may prescribe, for the right to subscribe to the 
stock of the Federal Reserve bank organized within the district in which the applying bank 
is located. Such application shall be for the same amount of stock that the applying bank 
would be required to subscribe to as a national bank. For the purposes of membership of 
any such bank the terms "capital" and "capital stock" shall include the amount of 
outstanding capital notes and debentures legally issued by the applying bank and 
purchased by the Reconstruction Finance Corporation. The Board of Governors of the 
Federal Reserve System, subject to the provisions of this chapter and to such conditions 
as it may prescribe pursuant thereto may permit the applying bank to become a 
stockholder of such Federal Reserve bank. 

Upon the conversion of a national bank into a State bank, or the merger or consolidation 

of a national bank with a State bank which is not a member of the Federal Reserve 
System, the resulting or continuing State bank may be admitted to membership in the 
Federal Reserve System by the Board of Governors of the Federal Reserve System in 
accordance with the provisions of this section, but, otherwise, the Federal Reserve bank 

stock owned by the national bank shall be canceled and paid for as provided in section 

297 of this title. Upon the merger or consolidation of a national bank with a State 

member bank under a State charter, the membership of the State bank in the Federal 
Reserve System shall continue. 

Any such State bank which on February 25, 1927, has established and is operating a 
branch or branches in conformity with the State law, may retain and operate the same 
while remaining or upon becoming a stockholder of such Federal Reserve bank; but no 

such State bank may retain or acquire stock in a Federal Reserve bank except upon 

relinquishment of any branch or branches established after February 25, 1927, beyond 
the limits of the city, town, or village in which the parent bank is situated : Provided, 
however, That nothing herein contained shall prevent any State member bank from 
establishing and operating branches in the United States or any dependency or insular 
possession thereof or in any foreign country, on the same terms and conditions and 
subject to the same limitations and restrictions as are applicable to the establishment of 
branches by national banks except that the approval of the Board of Governors of the 
Federal Reserve System, instead of the Comptroller of the Currency, shall be obtained 

before any State member bank may hereafter establish any branch and before any State 
bank hereafter admitted to membership may retain any branch established after 
February 25, 1927, beyond the limits of the city, town, or village in which the parent 
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bank is situated. The approval of the Board shall likewise be obtained before any State 
member bank may establish any new branch within the limits of any such city, town, or 
village. 

12 USC 338a 

§ 338a, Investments to promote public welfare and community 
development; limitation on investments 

A State member bank may make investments directly or indirectly, each of which 
promotes the public welfare by benefiting primarily low- and moderate-income 
communities or families (such as by providing housing, services, or jobs), to the extent 
permissible under State law. A State member bank shall not make any such investment if 
the investment would expose the State member bank to unlimited liability. The Board 
shall limit a State member bank’s investment in any 1 project and a State member 

bank’s aggregate investments under this paragraph. The aggregate amount of 
investments of any State member bank under this paragraph may not exceed an amount 
equal to the sum of 5 percent of the State member bank’s capital stock actually paid in 
and unimpaired and 5 percent of the State member bank’s unimpaired surplus, unless 
the Board determines, by order, that a higher amount will pose no significant risk to the 
affected deposit insurance fund; and the State member bank is adequately capitalized. In 
no case shall the aggregate amount of investments of any State member bank under this 
paragraph exceed an amount equal to the sum of 15 percent of the State member bank’s 
capital stock actually paid in and unimpaired and 15 percent of the State member bank’s 

unimpaired surplus. The foregoing standards and limitations apply to investments under 
this paragraph made by a State member bank directly and by its subsidiaries. 

12USC s. 375a 

§ 375a, Loans to executive officers of banks 

(1) General prohibition; authorization for extension of credit; conditions for credit 

Except as authorized under this section, no member bank may extend credit in any 

manner to any of its own executive officers. No executive officer of any member bank 
may become indebted to that member bank except by means of an extension of credit 
which the bank is authorized to make under this section. Any extension of credit under 
this section shall be promptly reported to the board of directors of the bank, and may be 
made only if-- 

(A) the bank would be authorized to make it to borrowers other than its officers; 

(B) it is on terms not more favorable than those afforded other borrowers; 

(C) the officer has submitted a detailed current financial statement; and 

(D) it is on condition that it shall become due and payable on demand of the bank at 
any time when the officer is indebted to any other bank or banks on account of 
extensions of credit of any one of the three categories respectively referred to in 
paragraphs (2), (3), and (4) in an aggregate amount greater than the amount of 
credit of the same category that could be extended to him by the bank of which he is 

an officer. 

(PAGE } 



(2) Mortgage loans 

A member bank may make a loan to any executive officer of the bank if, at the time the 

loan is made-- 

(/~) it is secured by a first lien on a dwelling which is expected, after the making of 
the loan, to be owned by the officer and used by him as his residence, and 

(B) no other loan by the bank to the officer under authority of this paragraph is 
outstanding. 

(3) Educational loans 

A member bank may make extensions of credit to any executive officer of the bank to 

finance the education of the children of the officer. 

(4) General limitation on amount of credit 

A member bank may make extensions of credit not otherwise specifically authorized 
under this section to any executive officer of the bank, in an amount prescribed in a 
regulation of the member bank’s appropriate Federal banking agency. 

(5) Partnership loans 

Except to the extent permitted under paragraph (4), a member bank may not extend 

credit to a partnership in which one or more of its executive officers are partners having 
either individually or together a majority interest. For the purposes of paragraph (4), the 
full amount of any credit so extended shall be considered to have been extended to each 
officer of the bank who is a member of the partnership. 

(6) Endorsement or guarantee of loans or assets; protective indebtedness 

This section does not prohibit any executive officer of a member bank from endorsing or 
guaranteeing for the protection of the bank any loan or other asset previously acquired 
by the bank in good faith or from incurring any indebtedness to the bank for the purpose 
of protecting the bank against loss or giving financial assistance to it, 

(7) Continuation oF violation 

Each day that any extension of credit in violation of this section exists is a continuation of 
the violation for the purposes of section 1818 of this title. 

(8) Rules and regulations; definitions 

[(9) Repealed. Pub.L. ]09-351, Title VI, § 601(a)(1), Oct. 13, 2006, 120 Star. 1978] 

[(10) Redesignated (8)] 
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The Board of Governors of the Federal Reserve System may prescribe such rules and 
regulations, including definitions of terms, as it deems necessary to effectuate the 
purposes and to prevent evasions of this section. 

12 USC s. 392 

§ 392, Depositaries of Government funds as confined to banks in Federal 
reserve system; member banks as depositaries 

No public funds of the postal savings, or any Government funds, shall be deposited in the 
continental United States in any bank not belonging to the system established by this 
chapter: Provided, however, That nothing in this chapter shall be construed to deny the 
right of the Secretary of the Treasury to use member banks as depositaries, 

12 USC s. 412 

§ 412. Application for notes; collateral required 

Any Federal Reserve bank may make application to the local Federal Reserve agent for 
such amount of the Federal Reserve notes hereinbefore provided for as it may require, 
Such application shall be accompanied with a tender to the local Federal Reserve agent of 
collateral in amount equal to the sum of the Federal Reserve notes thus applied for and 
issued pursuant to such application, The collateral security thus offered shall be notes, 
drafts, bills of exchange, or acceptances acquired under section 92, 342 to 348, 349 to 

352, 361, 372, or 373 of this title, or bills of exchange endorsed by a member bank of 

any Federal Reserve district and purchased under the provisions of sections 348a and 353 

to 359 of this title, or bankers’ acceptances purchased under the provisions of said 

sections 348a and 353 to 359 of this title, or gold certificates, or Special Drawing Right 
certificates, or any obligations which are direct obligations of, or are fully guaranteed as 
to principal and interest by, the United States or any agency thereof, or assets that 
Federal Reserve banks may purchase or hold under sections 348a and 353 to 359 of this 
title or any other asset of a Federal reserve bank. In no event shall such collateral 
security be less than the amount of Federal Reserve notes applied for. The Federal 
Reserve agent shall each day notify the Board of Governors of the Federal Reserve 
System of all issues and withdrawals of Federal Reserve notes to and by the Federal 
Reserve bank to which he is accredited. The said Board of Governors of the Federal 
Reserve System may at any time call upon a Federal Reserve bank for additional security 
to protect the Federal Reserve notes issued to it. Collateral shall not be required for 
Federal Reserve notes which are held in the vaults of, or are otherwise held by or on 
behalf of, Federal Reserve banks. 

12 USC s. 461 

§ 461. Reserve requirements 

(a) Establishment of applicable definitions, payment of interest, obligations as deposits, 
and regulations 
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The Board is authorized for the purposes of this section to define the terms used in this 
section to determine what shall be deemed a payment of interest, to determine what types 
of obligations, whether issued directly by a member bank or indirectly by an affiliate of a 
member bank or by other means, and, regardless of the use of the proceeds, shall be 
deemed a deposit, and to prescribe such regulations as it may deem necessary to 
effectuate the purposes of this section and to prevent evasions thereof. 

(b) Additional definitions; required amounts of reserves maintained against transaction 
accounts; waiver of ratio limits in extraordinary circumstances; supplemental reserves; 
reserves related to foreign obligations or assets; exemption for certain deposits; discount 
and borrowing; transitional adjustments; additional exemptions and waivers 

(1) The following definitions and rules apply to this subsection, subsection (c) of this 
section, and sections 248-1, 248a, 342, 360, and 412 of this title. 
(.~) The term "depository institution" means-- 
(i) any insured bank as defined in section 3 of the Federal Deposit Insurance Act [12 
U.S.C.A. § 1813] or any bank which is eligible to make application to become an insured 

bank under section 5 of such Act [12 U.S.C.A. § 1815]; 
(ii) any mutual savings bank as defined in section 3 of the Federal Deposit Insurance Act 
[12 U.S.C.A. § 1813] or any bank which is eligible to make application to become an 

insured bank under section 5 of such Act [12 U.S.C.A. § 1815]; 
(iii) any savings bank as defined in section 3 of the Federal Deposit Insurance Act [12 
U.S.C.A. § 1813] or any bank which is eligible to make application to become an insured 

bank under section 5 of such Act [12 U.S.C.A. § 1815]; 
(i,~) any insured credit union as defined in section 1752 of this title or any credit union 
which is eligible to make application to become an insured credit union pursuant to 

section 1781 of this title; 
(~’) any member as defined in section 1422 of this title; 
(~’i) any savings association (as defined in section 3 of the Federal Deposit Insurance Act 
[12 U.S.C.A. § 1813]) which is an insured depository institution (as defined in such Act 
[12 U.S.C.A. § 1811 et seq.]) or is eligible to apply to become an insured depository 
institution under the Federal Deposit Insurance Act; and 
(~’ii) for the purpose of sections 24811, 342 to 347, 347c, 347d, and 372 of this title, any 
association or entity which is wholly owned by or which consists only of institutions 
referred to in clauses (i) through (vi). 
(B) The term "bank" means any insured or noninsured bank, as defined in section 3 of 

the Federal Deposit Insurance Act [12 U.S.C.A. § 1813], other than a mutual savings 
bank or a savings bank as defined in such section. 
(C) The term "transaction account" means a deposit or account on which the depositor or 
account holder is permitted to make withdrawals by negotiable or transferable 
instrument, payment orders of withdrawal, telephone transfers, or other similar items for 
the purpose of making payments or transfers to third persons or others. Such term 
includes demand deposits, negotiable order of withdrawal accounts, savings deposits 
subject to automatic transfers, and share draft accounts. 
(D) The term "nonpersonal time deposits" means a transferable time deposit or account 

or a time deposit or account representing funds deposited to the credit of, or in which any 
beneficial interest is held by, a depositor who is not a natural person. 
(!~) The term "reservable liabilities" means transaction accounts, nonpersonal time 
deposits, and all net balances, loans, assets, and obligations which are, or may be, 
subject to reserve requirements under paragraph (5). 
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(F) In order to prevent evasions of the reserve requirements imposed by this subsection, 
after consultation with the Board of Directors of the Federal Deposit Insurance 
Corporation, the Director of the Office of Thrift Supervision, and the National Credit Union 
Administration Board, the Board of Governors of the Federal Reserve System is 
authorized to determine, by regulation or order, that an account or deposit is a 
transaction account if such account or deposit may be used to provide funds directly or 
indirectly for the purpose of making payments or transfers to third persons or others. 

(2)(A) Each depository institution shall maintain reserves against its transaction accounts 

as the Board may prescribe by regulation solely for the purpose of implementing 

monetary policy-- 
(i) in the ratio of 3 per centum for that portion of its total transaction accounts of 
$25,000,000 or less, subject to subparagraph (C); and 
(ii) in the ratio of 12 per centum, or in such other ratio as the Board may prescribe not 
greater than 14 per centum and not less than 8 per centum, for that portion of its total 
transaction accounts in excess of $25,000,000, subject to subparagraph (C). 

(B) Each depository institution shall maintain reserves against its nonpersonal time 
deposits in the ratio of 3 per centum, or in such other ratio not greater than 9 per centum 
and not less than zero per centum as the Board may prescribe by regulation solely for the 
purpose of implementing monetary policy. 

(C) Beginning in 1981, not later than December 31 of each year the Board shall issue a 
regulation increasing for the next succeeding calendar year the dollar amount which is 
contained in subparagraph (A) or which ~vas last determined pursuant to this 
subparagraph for the purpose of such subparagraph, by an amount obtained by 
multiplying such dollar amount by 80 per centum of the percentage increase in the total 
transaction accounts of all depository institutions. The increase in such transaction 
accounts shall be determined by subtracting the amount of such accounts on June 30 of 
the preceding calendar year from the amount of such accounts on June 30 of the calendar 
year involved. In the case of any such 12-month period in which there has been a 
decrease in the total transaction accounts of all depository institutions, the Board shall 
issue such a regulation decreasing for the next succeeding calendar year such dollar 
amount by an amount obtained by multiplying such dollar amount by 80 per centum of 
the percentage decrease in the total transaction accounts of all depositor5, in stitutions. The 
decrease in such transaction accounts shall be determined by subtracting the amount of 
such accounts on June 30 of the calendar year involved from the amount of such accounts 
on June 30 of the previous calendar year. 

(D) Any reserve requirement imposed under this subsection shall be uniformly applied to 
all transaction accounts at all depository institutions. Reserve requirements imposed 
under this subsection shall be uniformly applied to nonpersonal time deposits at all 
depository institutions, except that such requirements may vary by the maturity of such 
deposits. 

(3) Upon a finding by at least 5 members of the Board that extraordinary circumstances 
require such action, the Board, after consultation with the appropriate committees of the 
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Congress, may impose, ~vith respect to any liability of deposito~ institutions, reserve 
requirements outside the limitations as to ratios and as to types of liabilities otherwise 
prescribed by paragraph (2) for a period not exceeding 180 days, and for further periods 
not exceeding 180 days each by affirmative action by at least 5 members of the Board in 
each instance. The Board shall promptly transmit to the Congress a report of any exercise 
of its authority under this paragraph and the reasons for such exerci se of authority~ 

(4)(A) The Board may, upon the affirmative vote of not less than 5 members, impose a 

supplemental reserve requirement on every deposito~ institution of not more than 4 per 

centum of its total transaction accounts. Such supplemental reserve requirement may be 

imposed only if- 
(i) the sole purpose of such requirement is to increase the amount of reserves 
maintained to a level essential for the conduct of monetary policy; 
(ii) such requirement is not imposed for the purpose of reducing the cost burdens 
resulting from the imposition of the reserve requirements pursuant to paragraph (2); 
(iii) such requirement is not imposed for the purpose of increasing the amount of 
balances needed for clearing purposes; and 
(iv) on the date on which the supplemental reserve requirement is imposed, except as 
provided in paragraph (11), the total amount of reserves required pursuant to paragraph 
(2) is not less than the amount of reserves that would be required if the initial ratios 
specified in paragraph (2) were in effect. 

(B) The Board may require the supplemental reserve authorized under subparagraph (A) 
only after consultation with the Board of Directors of the Federal Deposit Insurance 
Corporation, the Director of the Office of Thrift Supervision, and the National Credit 
Union Administration Board. The Board shall promptly transmit to the Congress a report 
with respect to any exercise of its authority to require supplemental reserves under 
subparagraph (A) and such report shall state the basis for the determination to exercise 
such authority. 

(C) The supplemental reserve authorized under subparagraph (A) shall be maintained by 
the Federal Reserve banks in an Earnings Participation Account. Except as provided in 
subsection (c)(1)(A)(ii) &this section, such Earnings Participation Account shall receive 
earnings to be paid by the Federal Reserve banks during each calendar quarter at a rate 
not more than the rate earned on the securities portfolio of the Federal Reserve System 
during the previous calendar quarter. The Board may prescribe rules and regulations 
concerning the payment of earnings on Earnings Participation Accounts by Federal 
Reserve banks under this paragraph. 

(D) If a supplemental reserve under subparagraph (A) has been required of depository 
institutions for a period of one year or more, the Board shall review and determine the 
need for continued maintenance of supplemental reserves and shall transmit annual 
reports to the Congress regarding the need, if any, for continuing the supplemental 

reserve. 

(E) Any supplemental reserve imposed under subparagraph (A) shall terminate at the 
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close of the first 90-day period after such requirement is imposed during which the 
average amount of reserves required under paragraph (2) are less than the amount of 
resew’es which would be required during such period if the initial ratios specified in 
paragraph (2) were in effect. 

(5) Foreign branches, subsidiaries, and international banking facilities of nonmember 
depository institutions shall maintain reserves to the same extent required by the Board of 
foreign branches, subsidiaries, and international banking facilities of member banks. In 
addition to any reserves other~vise required to be maintained pursuant to this subsection, 
any depository institution shall maintain reserves in such ratios as the Board may 
prescribe against-- 
(.~) net balances owed by domestic offices of such depository institution in the United 
States to its directly related foreign offices and to foreign offices of nonrelated depository 

institutions; 
(B) loans to United States residents made by overseas offices of such depository 
institution if such depository institution has one or more offices in the United States; and 
(C) assets (including participations) held by foreign offices of a depository institution in 

the United States which were acquired from its domestic offices. 

(6) The requirements imposed under paragraph (2) shall not apply to deposits payable 
only outside the States of the United States and the District of Columbia, except that 
nothing in this subsection limits the authority of the Board to impose conditions and 
requirements on member banks under section 25 of this Act [12 U.S.C.A. § 601 et seq.] or 
the authority of the Board under section 3105 of this title. 

(7) Any depository institution in which transaction accounts or nonpersonal time deposits 
are held shall be entitled to the same discount and borrowing privileges as member banks. 
In the administration of discount and borrowing privileges, the Board and the Federal 
Reserve banks shall take into consideration the special needs of savings and other 
depository institutions for access to discount and borrowing facilities consistent with their 
long-term asset portfolios and the sensitivity of such institutions to trends in the national 
money markets. 

(8)(A) Any depository institution required to maintain reserves under this subsection 
which was engaged in business on July 1, 1979, but was not a member of the Federal 
Reserve System on or after that date, shall maintain reserves against its deposits during 
the first twelve-month period following the effective date of this paragraph in amounts 
equal to one-eighth of those otherwise required by this subsection, during the second such 
twelve-month period in amounts equal to one-fourth of those otherwise required, during 
the third such twelve-month period in amounts equal to three-eighths of those other~vise 
required, during the fourth twelve-month period in amounts equal to one-half of those 
otherwise required, and during the fifth twelve-month period in amounts equal to five- 
eighths of those otherwise required, during the sixth twelve-month period in amounts 
equal to three-fourths of those otherwise required, and during the seventh twelve-month 
period in amounts equal to seven-eighths of those otherwise required. This subparagraph 
does not apply to any category of deposits or accounts which are first authorized pursuant 

(PAGE } 



to Federal law in any State after April 1, 1980. 

(B) With respect to any bank which was a member of the Federal Reserve System during 
the entire period beginning on July 1, 1979, and ending on the effective date of the 
Monetary Control Act of 1980, the amount of required reserves imposed pursuant to this 
subsection on and after the effective date of such Act that exceeds the amount of reserves 
which would have been required of such bank if the reserve ratios in effect during the 
reserve computation period immediately preceding such effective date were applied may, 
at the discretion of the Board and in accordance with such rules and regulations as it may 
adopt, be reduced by 75 per centum during the first year which begins after such effective 
date, 50 per centum during the second year, and 25 per centum during the third year. 

(C)(i) With respect to any bank which is a member of the Federal Reserve System on the 
effective date of the Monetary Control Act of 1980, the amount of reserves which would 
have been required of such bank if the reserve ratios in effect during the reserve 
computation period immediately preceding such effective date were applied that exceeds 
the amount of required reserves imposed pursuant to this subsection shall, in accordance 
with such rules and regulations as the Board may adopt, be reduced by 25 per centum 
during the first year which begins after such effective date, 50 per centum during the 
second year, and 75 per centum during the third year. 

(ii) If a bank becomes a member bank during the four-year period beginning on the 
effective date of the Monetary Control Act of 1980, and if the amount of reserves which 
would have been required of such bank determined as if the reserve ratios in effect during 
the reserve computation period immediately preceding such effective date were applied, 
and as if such bank had been a member during such period, exceeds the amount of 
reserves required pursuant to this subsection, the amount of reserves required to be 
maintained by such bank beginning on the date on ~vhich such bank becomes a member 
of the Federal Reserve System shall be the amount of reserves which would have been 
required of such bank if it had been a member on the day before such effective date, 
except that the amount of such excess shall, in accordance with such rules and regulations 
as the Board may adopt, be reduced by 25 per centum during the first year which begins 
after such effective date, 50 per centum during the second year, and 75 per centum during 
the third year. 

(D)(i) Any bank which was a member bank on July 1, 1979, and which withdrew from 
membership in the Federal Reserve System during the period beginning July 1, 1979, and 
ending on March 31, 1980, shall maintain reserves during the first twelve-month period 
beginning on October 15, 11982, in amounts equal to one-half of those othervdse required 
by this subsection, during the second such twelve-month period in amounts equal to two- 
thirds of those otherwise required, and during the third such twelve-month period in 
amounts equal to five-sixths of those otherwise required. 
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(ii) Any bank which withdraws from membership in the Federal Reserve System after 
March 31, 1980, shall maintain reserves in the same amount as member banks are 
required to maintain under this subsection, pursuant to subparagraphs (B) and (C)(i). 

(E) This subparagraph applies to any depository institution that, on August l, 1978, (i) 
was engaged in business as a depository institution in a State outside the continental 
limits of the United States, and (ii) was not a member of the Federal Reserve System at 
any time on or after such date. Such a depository- institution shall not be required to 
maintain reserves against its deposits held or maintained at its offices located in a State 
outside the continental limits of the United States until the first day of the sixth calendar 
year which begins after the effective date of the Monetary Control Act of 1980. Such a 
depository institution shall maintain reserves against such deposits during the sixth 
calendar year which begins after such effective date in an amount equal to one-eighth of 
that otherwise required by paragraph (2), during the seventh such year in an amount equal 
to one-fourth of that otherwise required, during the eighth such year in an amount equal 
to three-eighths of that otherwise required, during the ninth such year in an amount equal 
to one-half of that otherwise required, during the tenth such year in an amount equal to 
five-eighths of that otherwise required, during the eleventh such year in an amount equal 
to three-fourths of that otherwise required, and during the twelfth such year in an amount 
equal to seven-eighths of that otherwise required. 

(9) This subsection shall not apply with respect to any financial institution which-- 
(.~) is organized solely to do business with other financial institutions; 
(B) is owned primarily by the financial institutions with which it does business; and 
(C) does not do business with the general public. 

(! O) In individual cases, where a Federal supervisory authority waives a liquidity 
requirement, or waives the penalty for failing to satisfy a liquidity requirement, the Board 
shall waive the reserve requirement, or waive the penalty for failing to satisfy a reserve 
requirement, imposed pursuant to this subsection for the depository institution involved 
when requested by the Federal supervisory authority involved. 

(11)(A)(i) Notwithstanding the reserve requirement ratios established under paragraphs 
(2) and (5) of this subsection, a reserve ratio of zero per centum shall apply to any 
combination of reservable liabilities, which do not exceed $2,000,000 (as adjusted under 
subparagraph (B)), of each depository" institution. 

(ii) Each depository institution may designate, in accordance with such rules and 
regulations as the Board shall prescribe, the types and amounts of reservable liabilities to 
which the reserve ratio of zero per centum shall apply, except that transaction accounts 
which are designated to be subj ect to a reserve ratio of zero per centum shall be accounts 
which would otherwise be subject to a reserve ratio of 3 per centum under paragraph (2). 

(iii) The Board shall minimize the reporting necessary to determine whether depository 
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institutions have total reservable liabilities of less than $2,000,000 (as adjusted under 
subparagraph (B)). Consistent with the Board’s responsibility to monitor and control 
monetary and credit aggregates, depository institutions which have reserve requirements 
under this subsection equal to zero per centum shall be subject to less overall reporting 
requirements than depository institutions which have a reserve requirement under this 
subsection that exceeds zero per centum 

(B)(i) Beginning in 1982, not later than December 31 of each year, the Board shall issue a 
regulation increasing for the next succeeding calendar year the dollar amount specified in 
subparagraph (A), as previously adjusted under this subparagraph, by an amount obtained 
by multiplying such dollar amount by 80 per centum of the percentage increase in the 
total reservable liabilities of all depositor5, institutions. 

(ii) The increase in total reservable liabilities shall be determined by subtracting the 
amount of total reservable liabilities on June 30 of the preceding calendar year from the 
amount of total reservable liabilities on June 30 of the calendar year involved. In the case 
of any such twelve-month period in which there has been a decrease in the total 
reservable liabilities of all depository institutions, no adjustment shall be made. A 
decrease in total reselwable liabilities shall be determined by subtracting the amount of 
total reservable liabilities on June 30 of the calendar year involved from the amount of 
total reservable liabilities on June 30 of the previous calendar year. 

(c) Promulgation of rules and regulations respecting maintenance of balances 

(1l) Reserves held by a depository institution, to m eet the requi rein en.ts imposed pursuant 
to sub secti on (b) of thi s secti on. sh alI, subj ect to such mI es an d regul ation s as th e B oard 
shall prescribe, be in the form of-- 
(A) balances maintained for such purposes by such depository institution in the Federal 
Reserve bank of which it is a member or at which it maintains an account, except that (i) 
the Board may, by regulation or order, permit depository institutions to maintain all or a 
portion of their required reserves in the form of vault cash, except that any portion so 
permitted shall be identical for all depository institutions, and (ii) vault cash may be used 
to satisfy any supplemental reserve requirement imposed pursuant to subsection (b)(4) 
of this section, except that all such vault cash shall be excluded from any computation of 
earnings pursuant to subsection (b)(4)(C) of this section; and 
(1~) balances maintained by a depository institution in a depository institution which 
maintains required reserve balances at a Federal Reserve bank, in a Federal Home Loan 
Bank, or in the National Credit Union Administration Central Liquidity Facility, if such 
depository institution, Federal Home Loan Bank, or National Credit Union Administration 
Central Liquidity Facility maintains such funds in the form of balances in a Federal 
Reserve bank of which it is a member or at which it maintains an account. Balances 
received by a depository institution from a second depository institution and used to 
satisfy the reserve requirement imposed on such second depository institution by this 
section shall not be subject to the reserve requirements of this section imposed on such 
first depository institution, and shall not be subject to assessments or reserves imposed 
on such first depository institution pursuant to section 7 of the Federal Deposit Insurance 
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Act (12 U.S.C. 1817), section 404 of the National Housing Act (12 U.S.C. 1727), or 
section 202 of the Federal Credit Union Act (12 U.S.C. 1782). 

(2) The balances maintained to meet the reserve requirements of subsection (b) of this 
section by a depository institution in a Federal Reserve bank or passed through a Federal 
Home Loan Bank or the National Credit Union Administration Central Liquidity Facility 
or another depository institution to a Federal Reserve bank may be used to satisfy 
liquidity requirements which may be imposed under other provisions of Federal or State 
law-. 

PROSPECTIVE AMENDMENT: 

AMENDMENT OF SUBSEC. (B)(2)(A) 

<Pub.L. ]09-35], Title Ii, §§ 202, 203, Oct. 13, 2006, 120 Star. 1969, provided 

that, effective October 1, 2011, subsec. (b)(2)(A) of this section is amended> 

<(1) in clause (i), by striking out "the ratio of 3 per centum" and inserting "a 
ratio of not greater than 3 percent (and which may be zero)"; and> 

<(2) in clause (ii), by striking out "and not less than 8 per centum," and 
inserting "(and which may be zero),".> 

AMENDMENT OF SUBSEC. (B)(4) 

<Pub.L. 109-351, Title II, § 201(b)(]), 203, Oct. 13, 2006, 120 Star. 1969, 
provided that, effective October 1, 2011, subsec. (b)(4) of this section is 
amended by striking out subpar. (C) and redesignating subparagraphs (D) and 
(E) as subparagraphs (C) and (D), respectively.> 

AMENDMENT OF SUBSEC. (B)(12) 

<Pub.L. 109-351, Title II, §§ 201(a), 203, Oct. 13, 2006, 120 Star. 1968, 1969, 
provided that, effective October 1, 2011, subsec. (b) of this section is amended 
by adding a new par. (12), to read:> 

<"(12) Earnings on balances> 

<"(A) In general> 

<"Balances maintained at a Federal Reserve bank by or on behalf of a 
depository institution may receive earnings to be paid by the Federal Reserve 
bank at least once each calendar quarter, at a rate or rates not to exceed the 
general level of short-term interest rates.> 

<"(B) Regulations relating to payments and distributions> 

<"The Board may prescribe regulations concerning--> 
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<"(i) the payment of earnings in accordance with this paragraph;> 

<"(ii) the distribution of such earnings to the depository institutions which 

maintain balances at such banks, or on whose behalf such balances are 
maintained; and> 

<"(iii) the responsibilities of depository institutions, Federal Home Loan 
Banks, and the National Credit Union Administration Central Liquidity 
Facility with respect to the crediting and distribution of earnings 

attributable to balances maintained, in accordance with subsection 
(c)(1)(A) of this section, in a Federal Reserve bank by any such entity on 

behalf of depository institutions. > 

<"(C) Depository institutions defined> 

<"For purposes of this paragraph, the term ’depository institution’, in addition 
to the institutions described in paragraph (1)(A), includes any trust company, 
corporation organized under section 25A or having an agreement with the 
Board under section 25, or any branch or agency of a foreign bank (as defined 

in section 3101 of this title.)"> 

AMENDMENT OF SUBSEC. (C)(1)(A) 

<Pub.L. 109-351, Title II, §§ 201(b)(2), 203, Oct. 13, 2006, 120 Star. 1969, 
provided that, effective October 1, 2011, subsec. (c)(1)(A) of this section is 
amended by striking out "subsection (b)(4)(C)" and inserting "subsection (b)".> 

12 USC s.504 

§ 504, Civil money penalty 

(a) First tier 

Any member bank which, and any institution-affiliated party (within the meaning of 
section 1813(u) of this title) with respect to such member bank who, violates any 
provision of section 371c, 371c-1, 375, 375a, 375b, 376, or 503 of this title, or any 
regulation issued pursuant thereto, shall forfeit and pay a civil penalty of not more than 
$5,000 for each day during which such violation continues. 

(b) Second tier 

Notwithstanding subsection (a) of this section, any member bank which, and any 
institution-affiliated party (within the meaning of section 1813(u) of this title) with 
respect to such member bank who [FN 1] 
(1)(A) commits any violation described in subsection (a) of this section; 
(B) recklessly engages in an unsafe or unsound practice in conducting the affairs of such 

member bank; or 
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breaches any fiduciary duty; 
which violation, practice, or breach-- 
is part of a pattern of misconduct; 
causes or is likely to cause more than a minimal loss to such member bank; or 
results in pecuniary gain or other benefit to such party, 

shall forfeit and pay a civil penalty of not more than $25,000 for each day during ~vhich 
such violation, practice, or breach continues. 

(c) Third tier 

Notwith standing sub secti ons (a) and (b) of this secti on, any m ember bank whi ch, an d any 
institution-affiliated :party (within the meaning of section 1813(u) of this title) with 
respect to such member bank who-- 
(~) knowingly-- 
(A) commits any violation described in subsection (a) of this section; 
(~) engages in any unsafe or unsound practice in conducting the affairs of such credit 
union [FN2]; or 
(~) breaches any fiduciary duty; and 
(2) knowingly or recklessly causes a substantial loss to such credit union [FN2] or a 
substantial pecuniary gain or other benefit to such party by reason of such violation, 
practice, or breach, 

shall forfeh and pay a civil penalty in an amount not to exceed the applicable maximum 
am ount determi n ed m~ der sub secti on (d) of thi s secti on for each day duff ng whi ch such 
violation, practice, or breach continues. 

(d) Maximum amounts of penalties for any violation described in subsection (c) 

The maximum daily amount of any civil penalty which may be assessed pursuant to 
subsection (c) of this section for any violation, practice, or breach described in such 
subsection is-- 
(:l) in the case of any person other than a member bank, an amount to not exceed 

$1,000,000; and 
(2) in the case of a member bank, an amount not to exceed the lesser of-- 

(A) $1,000,000; or 
(B) 1 percent of the total assets of such member bank. 

(e) Assessment; etc. 

Any penalty imposed under subsection (a), (b), or (c) of this section shall be assessed and 
collected [FN3] by 
(~) in the case of a national bank, by the Comptroller of the Currency; and 
(2) in the case of a State member bank, by the Board, in the manner provided in 
subparagraphs (E), (F), (G), and (I) of section 18180)(2) of this title for penalties 
imposed (under such section) and any such assessment shall be subject to the provisions 

of such section. 

(f) Hearing 
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The member bank or other person against whom any penalty is assessed under this 
section shall be afforded an agency hearing if such member bank or person submits a 
request for such hearing within 20 days after the issuance of the notice of assessment. 
Section 1818(h) of this title shall apply to any proceeding under this section. 

(g) Di sbursement 

All penalties collected under authority of this paragraph shall be deposited into the 
Treasury. 

(h) "Violate" defined 

For purposes of this section, the term "violate" includes any action (alone or with another 
or others) for or toward causing, bringing about, participating in, counseling, or aiding or 
abetting a violation. 

(i) Regulations 

The Comptroller of the Currency and the Board shall prescribe regulations establishing 
such procedures as may be necessary to carry out this section. 

(m) [FN4] Notice under thi s section after separation from selwice 

The resignation, termination of employment or participation, or separation of an 
institution-affiliated party (within the meaning of section 1813(u) of this title) with 
respect to a member bank (including a separation caused by the closing of such a bank) 
shall not affect the j urisdiction and authority of the appropriate Federal banking agency to 
issue any notice and proceed under this section against any such party, if such notice is 
se~,ed before the end of the 6-year period beginning on the date such party ceased to be 
such a party with respect to s~ch bank (whether such date occurs be~%re, on, or after 
August 9, 1989). 

12 USC s. 506 

§ 506. Notice after separation from service 

The resignation, termination of employment or participation, or separation of an 
institution-affiliated party (within the meaning of section lg13(u) of this title) with 
respect to a member bank (including a separation caused by the closing of such a bank) 
shall not affect the jurisdiction and authority of the Board to issue any notice and proceed 
under this section against any such party, if such notice is served before the end of the 
6-year period beginning on the date such party ceased to be such a party with respect to 
such bank (whether such date occurs before, on, or after August 9, 1989). 
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12 USC s. 522 

§ 522. Federal Reserve branch bank buildings 

No Federal Reserve [FN1] bank may authorize the acquisition or construction of any 

branch building, or enter into any contract or other obligation for the acquisition or 
construction of any branch building, without the approval of the Board. 
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12 USC s. 1462 

§ 1462, Definitions 

For purposes of this chapter-- 

(1) Director 

The term "Director" means the Director of the Office of Thrift Supervision. 

(2) Corporation 

The term "Corporation" means the Federal Deposit Insurance Corporation. 

(3) Office 

The term "Office" means the Office of Thrift Supervision. 

(4) Savings association 

The term "savings association" means a savings association, as defined in section 3 of 
the Federal Deposit Insurance Act [12 U.S.C.A. § ~813], the deposits of which are 
insured by the Corporation. 

(5) Federal savings association 

The term "Federal savings association" means a Federal savings association or a 
Federal savings bank chartered under section ]464 of this title. 

(6) National bank 

The term "national bank" has the same meaning as in section 3 of the Federal Deposit 

[nsurance Act []2 U.S.C.A. 
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(7) Federal banking agencies 

The term "Federal banking agencies" means the Office of the Comptroller of the 
Currency, the Board of Governors of the Federal Reserve System, and the Federal 
Deposit Insurance Corporation. 

(8) State 

The term "State" has the same meaning as in section 3 of the of the Federal Deposit 

Insurance Act [:12 U.S.C.A. § 

(9) Affiliate 

The term "affiliate" means any person that controls, is controlled by, or is under 
common control with, a savings association, except as provided in section ]467a of 

this title. 

]2 USC s. ]462.a 

§ 1462a. Director of Office of Thrift Supervision 

(a) Establishment of Office 

There is established the Office of Thrift Supervision, which shall be an office in the 
Department of the Treasury. 

(b) Establishment of position of Director 

(1) In general 

There is established the position of the Director of the Office of Thrift Supervision, who 
shall be the head of the Office of Thrift Supervision and shall be subject to the general 
oversight of the Secretary of the Treasury. 

(2) Authority to prescribe regulations 

The Director may prescribe such regulations and issue such orders as the Director 
may determine to be necessary for carrying out this chapter and all other laws within 
the Director’s jurisdiction. 

(3) Autonomy of Director 

The Secretary of the Treasury may not intervene in any matter or proceeding before 
the Director (including agency enforcement actions) unless otherwise specifically 
provided by law. 

(4) Banking agency rulemaking 
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The Secretary of the Treasury may not delay or prevent the issuance of any rule or 
the promulgation of any regulation by the Director. 

(c) Appointment; term 

(1) Appointment 

The Director shall be appointed by the President, by and with the advice and consent 
of the Senate, from among individuals who are citizens of the United States. 

(2) Term 

The Director shall be appointed for a term of 5 years. 

(3) Vacancy-- 

(A) In general 

A vacancy in the position of Director which occurs before the expiration of the term 
for which a Director was appointed shall be filled in the manner established in 
paragraph (1) and the Director appointed to fill such vacancy shall be appointed only 
for the remainder of such term, 

(B) Acting director 

(0 In general 

:in the event of a vacancy in the position of Director or during the absence or 
disability of the Director, the Deputy Director shall serve as Acting Director. 

(ii) Succession in case of 2 or more deputy directors 

If there are 2 or more Deputy Directors serving at the time a vacancy in the 
position of Director occurs or the absence or disability of the Director commences, 
the First Deputy Director shall serve as Acting Director under clause (i) followed by 
such other Deputy Directors under any order of succession the Director may 

establish, 

(iii) Authority of acting director 

Any Deputy Director, while serving as Acting Director under this subparagraph, 
shall be vested with all authority, duties, and privileges of the Director under this 
Act and any other provision of Federal law. 

(4) Service after end of term 

An individual may serve as Director after the expiration of the term for which 
appointed until a successor Director has been appointed. 
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(5) Deputy director 

(A) In general 

The Secretary of the Treasury shall appoint a Deputy Director, and may appoint not 
more than 3 additional Deputy Directors of the Office. 

(B) First deputy director 

If the Secretary of the Treasury appoints more than ~L Deputy Director of the Office, 
the Secretary shall designate one such appointee as the First Deputy Director. 

(C) Duties 

Each Deputy Director appointed under this paragraph shall take an oath of office and 
perform such duties as the Director shall direct. 

(D) Compensation and benefits 

The Director shall fix the compensation and benefits for each Deputy Director in 
accordance with this chapter. 

(d) Prohibition on financial interests 

The Director shall not have a direct or indirect financial interest in any insured 
depository institution, as defined in section 3 of the Federal Deposit Insurance Act []2 

U,S.C.A. § 

(e) Powers of Director 

The Director shall have all powers which-- 

(1) were vested in the Federal Home Loan Bank Board (in the Board’s capacity as 
such) or the Chairman of such Board on the day before the date of the enactment of 
the Financial Institutions Reform, Recovery, and Enforcement Act of :[989 [Aug. 9, 
1989]; and 
(2) were not-- 

(A) transferred to the Federal Deposit Insurance Corporation, the Federal Housing 
Finance Board, the Resolution Trust Corporation, or the Federal Home Loan 
Mortgage Corporation pursuant to any amendment made by such Act; or 

(!~) established under any provision of law repealed by such Act. 

(f) State homestead provisions 

No provision of this chapter or any other provision of law administered by the Director 
shall be construed as superseding any homestead provision of any State constitution, 
including any implementing State statute, in effect on September 29, 1994, or any 
subsequent amendment to such a State constitutional or statutory provision in effect on 
September 29, :[994, that exempts the homestead of any person from foreclosure, or 
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forced sale, for the payment of all debts, other than a purchase money obligation 
relating to the homestead, taxes due on the homestead, or an obligation arising from 
work and material used in constructing inlprovements on the homestead. 

(g) Annual report required 

The Director shall make an annual report to the Congress. Such report shall include-- 

(1) a description of any changes the Director has made or is considering making in 
the district offices of the Office, including a description of the geographic allocation of 
the Office’s resources and personnel used to carry out examination and supervision 
functions; and 

(2) a description of actions taken to carry out section 30g of the Financial Institutions 
Reform, Recovery, and Enforcement Act of 1989. 

(h) Staff 

(1) Appointment and compensation 

The Director shall fix the compensation and number of, and appoint and direct, all 
employees of the Office of Thrift Supervision notwithstanding section 30](~(]) of Title 

3]. Such compensation shall be paid without regard to the provisions of other laws 
applicable to officers or employees of the United States. 

(2) Rates of basic pay 

Rates of basic pay for employees of the Office may be set and adjusted by the 
Director without regard to the provisions of chapter 51 or subchapter III of chapter 53 
of Title 5. 

(3) Additional compensation and benefits 

The Director may provide additional compensation and benefits to employees of the 
Office if the same type of compensation or benefits are then being provided by any 

Federal banking agency or, if not then being provided, could be provided by such an 
agency under applicable provisions of law, rule, or regulation. In setting and adjusting 
the total amount of compensation and benefits for employees of the Office, the 
Director shall consult, and seek to maintain comparability with, the Federal banking 
agencies. 

(4) Delegation authority 

(A) In general 

The Director may-- 

(i) designate who shall act as Director in the Director’s absence; and 

(ii) delegate to any employee, representative, or agent any power of the Director. 

(B) Limitations 
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Notwithstanding subparagraph (A)(ii), the Director shall not, directly or indirectly-- 

(i) after October 10, 1989, delegate to any Federal home loan bank or to any 
officer, director, or employee of a Federal home loan bank, any power involving 
examining, supervising, taking enforcement action with respect to, or otherwise 
regulating any savings association, savings and loan holding company, or other 
person subject to regulation by the Director; or 

(ii) delegate the Director’s authority to serve as a member of the Corporation’s 

Board of Directors. 

(i) Funding through assessments 

The compensation of the Director and other employees of the Office and all other 
expenses thereof may be paid from assessments levied under this chapter. 

(j) GAO audit 

The Director shall make available to the Comptroller General of the United States all 
books and records necessary to audit all of the activities of the Office of Thrift 
Supervision. 

12 USC s. 1464 

§ 1464. Federal savings associations 

(a) In general 

In order to provide thrift institutions for the deposit of funds and for the extension of 
credit for homes and other goods and services, the Director is authorized, under such 
regulations as the Director may prescribe-- 
(1) to provide for the organization, incorporation, examination, operation, and regulation 
of associations to be known as Federal savings associations (including Federal savings 

banks), and 
(2) to issue charters therefor, 

giving primary consideration of the best practices of thrift institutions in the United 
States. The lending and investment powers conferred by this section are intended to 
encourage such institutions to provide credit for housing safely and soundly. 

(b) Deposits and related powers 

(1) Deposit accounts 

(A) Subject to the terms of its charter and regulations of the Director, a Federal savings 

association may-- 
(i) raise funds through such deposit, share, or other accounts, including demand deposit 

accounts (hereafter in this section referred to as "accounts"); and 
(ii) issue passbooks, certificates, or other evidence of accounts. 
(B) A Federal savings association may not-- 
(i) pay interest on a demand account; or 
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(ii) permit any overdraft (including an intraday overdraft) on behalf of an affiliate, or 
incur any such overdraft in such savings association’s account at a Federal reserve bank 
or Federal home loan bank on behalf of an affiliate. 

All savings accounts and demand accounts shall have the same priority upon liquidation. 
Holders of accounts and obligors of a Federal savings association shall, to such extent as 
may be provided by its charter or by regulations of the Director, be members of the 
savings association, and shall have such voting rights and such other rights as are 
thereby provided. 
(C) A Federal savings association may require not less than 14 days notice prior to 
payment of savings accounts if the charter of the savings association or the regulations of 
the Director so provide. 
(D) If a Federal savings association does not pay all withdrawals in full (subject to the 
right of the association, where applicable, to require notice), the payment of withdrawals 
from accounts shall be subject to such rules and procedures as may be prescribed by the 
savings association’s charter or by regulation of the Director. Except as authorized in 
writing by the Director, any Federal savings association that fails to make full payment of 
any withdrawal when due shall be deemed to be in an unsafe or unsound condition. 
(E) Accounts may be subject to check or to withdrawal or transfer on negotiable or 
transferable or other order or authorization to the Federal savings association, as the 
Director may by regulation provide. 
(i=) A Federal savings association may establish remote service units for the purpose of 
crediting savings or demand accounts, debiting such accounts, crediting payments on 
loans, and the disposition of related financial transactions, as provided in regulations 
prescribed by the Director. 

(2) Other liabilities 

To such extent as the Director may authorize in writing, a Federal savings association 
may borrow, may give security, may be surety as defined by the Director and may issue 
such notes, bonds, debentures, or other obligations, or other securities, including capital 

stock. 

(3) Loans from State housing finance agencies 

(A) In general 

Subject to regulation by the Director but without regard to any other provision of this 
subsection, any Federal savings association that is in compliance with the capital 
standards in effect under subsection (t) of this section may borrow funds from a State 
mortgage finance agency of the State in which the head office of such savings association 
is situated to the same extent as State law authorizes a savings association organized 

under the laws of such State to borrow from the State mortgage finance agency. 

(B) Interest rate 

A Federal savings association may not make any loan of funds borrowed under 
subparagraph (A) at an interest rate which exceeds by more than 1 3/4 percent per 
annum the interest rate paid to the State mortgage finance agency on the obligations 

issued to obtain the funds so borrowed. 

(4) Mutual capital certificates 
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In accordance with regulations issued by the Director, mutual capital certificates may be 
issued and sold directly to subscribers or through underwriters. Such certificates may be 
included in calculating capital for the purpose of subsection (t) of this section to the 
extent permitted by the Director. The issuance of certificates under this paragraph does 
not constitute a change of control or ownership under this chapter or any other law 
unless there is in fact a change in control or reorganization. Regulations relating to the 
issuance and sale of mutual capital certificates shall provide that such certificates-- 
(.~) are subordinate to all savings accounts, savings certificates, and debt obligations; 

(B) constitute a claim in liquidation on the general reserves, surplus, and undivided 
profits of the Federal savings association remaining after the payment in full of all savings 
accounts, savings certificates, and debt obligations; 
(C) are entitled to the payment of dividends; and 
(D) may have a fixed or variable dividend rate. 

(c) Loans and h~vestments 

To the exten~t specified in regulations of the Director, a Federal savings association may 
invest in, sell, or otherwise deal in. the following loans and other investmen.ts: 

(1) Loans or investments without percentage of assets limitation 

Without limitation as a percentage of assets, the following are permitted : 

(A) Account loans 

Loans on the security of its savings accounts and loans specifically related to transaction 

accounts. 

(B) Residential real property loans 

Loans on the security of liens upon residential real property. 

(C) United States government securities 

Investments in obligations of, or fully guaranteed as to principal and interest by, the 

United States. 

(D) Federal home loan bank and Federal National Mortgage Association securities 

Investments in the stock or bonds of a Federal home loan bank or in the stock of the 
Federal National Mortgage Association. 

(E) Federal Home Loan Mortgage Corporation instruments 

Investments in mortgages, obligations, or other securities which are or have been sold by 

the Federal Home Loan Mortgage Corporation pursuant to section 305 or 306 of the 
Federal Home Loan Mortgage Corporation Act [12 UoS,C,A, §§ 1454 or 1455]o 

(F) Other Government securities 

Investments in obligations, participations, securities, or other instruments issued by, or 
fully guaranteed as to principal and interest by, the Federal National Mortgage 
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Association, the Student Loan Marketing Association, the Government National Mortgage 
Association, or any agency of the United States. A savings assodation may issue and sell 
securities which are guaranteed pursuant to section 306(g) of the National Housing Act 
[:[2 U.S.C.A. § 

(G) Deposits 

Investments in accounts of any insured depository institution, as defined in section 3 of 
the Federal Deposit Insurance Act [:[2 U.S.C.A. § 1813]. 

(H) State securities 

Investments in obligations issued by any State or political subdivision thereof (including 
any agency, corporation, or instrumentality of a State or political subdivision). A Federal 
savings association may not invest more than :[0 percent of its capital in obligations of 
any one issuer, exclusive of investments in general obligations of any issuer. 

(I) Purchase of insured loans 

Purchase of loans secured by liens on improved real estate which are insured or 
guaranteed under the National Housing Act [12 U.S.C.A. § :[701 et seq.], the 
Servicemen’s Readjustment Act of 1944, or chapter 37 of Title 38. 

(]) Home improvement and manufactured home loans 

Loans made to repair, equip, alter, or improve any residential real property, and loans 
made for manufactured home financing. 

(K) Insured loans to finance the purchase of fee simple 

Loans insured under section 240 of the National Housing Act [12 U.S.C.A. § :[715z-5]. 

(L) Loans to financial institutions, brokers, and dealers 

Loans to-- 
(i) financial institutions with respect to which the United States or an agency or 
instrumentality thereof has any function of examination or supervision, or 
(ii) any broker or dealer registered with the Securities and Exchange Commission, 

which are secured by loans, obligations, or investments in which the Federal savings 
association has the statutory authority to invest directly. 

(M) Liquidity investments 

Investments (other than equity investments), identified by the Director, for liquidity 
purposes, including cash, funds on deposit at a Federal reserve bank or a Federal home 
loan bank, or bankers’ acceptances. 

(N) Investment in the National Housing Partnership Corporation, partnerships, and joint 
ventures 
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Investments in shares of stock issued by a corporation authorized to be created pursuant 
to title IX of the Housing and Urban Development Act of 1968 [42 U.S.C.A. § 3931 et 
seq.], and investments in any partnership, limited partnership, or joint venture formed 
pursuant to section 907(a) or 907(c) of such Act [42 U.S.C.A. § 3937(a) or (c)]. 

(O) Certain HUD insured or guaranteed investments 

Loans that are secured by mortgages-- 
(i) insured under title X of the National Housing Act [12 UoS.C.A. § 1749aa et seq.], or 
(ii) guaranteed under title IV of the Housing and Urban Development Act of 1968, under 
part B of the National Urban Policy and New Community Development Act of 1970 [42 
U.S.C.A. § 4511 et seqo], or under section 802 of the Housing and Community 
Development Act of 1974 [42 U.SoCoAo § 1440]. 

(P) State housing corporation investments 

Obligations of and loans to any State housing corporation, if-- 
(i) such obligations or loans are secured directly, or indirectly through an agent or 
fiduciary, by a first lien on improved real estate which is insured under the provisions of 
the National Housing Act [12 U.S.C.A. § 1701 et seq.], and 
(ii) in the event of default, the holder of the obligations or loans has the right directly, or 
indirectly through an agent or fiduciary, to cause to be subject to the satisfaction of such 
obligations or loans the real estate described in the first lien or the insurance proceeds 
under the National Housing Act. 

(Q) Investment companies 

A Federal savings association may invest in, redeem, or hold shares or certificates issued 
by any open-end management investment company which-- 
(i) is registered with the Securities and Exchange Commission under the Investment 
Company Act of 1940 [15 U.S.C.A. § 80a-1 et seq.], and 
(ii) the portfolio of which is restricted by such management company’s investment policy 
(changeable only if authorized by shareholder vote) solely to investments that a Federal 
savings association by law or regulation may, without limitation as to percentage of 
assets, invest in, sell, redeem, hold, or otherwise deal in. 

(R) Mortgage-backed securities 

Investments in securities that-- 
(i) are offered and sold pursuant to section 4(5) of the Securities Act of 1933 [15 
U,S.C.A. § 77d(5)]~ or 
(ii) are mortgage related securities (as defined in section 3(a)(41) of the Securities 
Exchange Act of 1934) [15 U,S,C,A, § 78c(a)(41)], 

subject to such regulations as the Director may prescribe, including regulations 
prescribing minimum size of the issue (at the time of initial distribution) or minimum 
aggregate sales price, or both, 

(S) Small business related securities 

Investments in small business related securities (as defined in section 78c(a)(53) of Title 
15), subject to such regulations as the Director may prescribe, including regulations 
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concerning the minimum size of the issue (at the time of the initial distribution), the 
minimum aggregate sales price, or both. 

(T) Credit card loans 

Loans made through credit cards or credit card accounts. 

(U) Educational loans 

Loans made for the payment of educational expenses. 

(2) Loans or investments limited to a percentage of assets or capital 

The following loans or investments are permitted, but only to the extent specified: 

(A) Commercial and other loans 

Secured or unsecured loans for commercial, corporate, business, or agricultural purposes. 
The aggregate amount of loans made under this subparagraph may not exceed 20 
percent of the total assets of the Federal savings association, and amounts in excess of 
10 percent of such total assets may be used under this subparagraph only for small 
business loans, as that term is defined by the Director. 

(B) Nonresidential real property loans 

(i) In general 

Loans on the security of liens upon nonresidential real property. Except as provided in 
clause (ii), the aggregate amount of such loans shall not exceed 400 percent of the 
Federal savings association’s capital, as determined under subsection (t) of this section. 

(ii) Exception 

The Director may permit a savings association to exceed the limitation set forth in clause 
(i) if the Director determines that the increased authority-- 

(:I) poses no significant risk to the safe and sound operation of the association, and 
(:II) is consistent with prudent operating practices. 

(iii) Monitoring 

If the Director permits any increased authority pursuant to clause (ii), the Director shall 
closely monitor the Federal savings association’s condition and lending activities to 
ensure that the savings association carries out all authority under this paragraph in a safe 
and sound manner and complies with this subparagraph and all relevant laws and 
regulations. 

(C) Investments in personal property 

Investments in tangible personal property, including vehicles, manufactured homes, 

machinery, equipment, or furniture, for rental or sale. Investments under this 
subparagraph may not exceed 10 percent of the assets of the Federal savings 

association. 
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(D) Consumer loans and certain securities 

A Federal savings association may make loans for personal, family, or household 
purposes, including loans reasonably incident to providing such credit, and may invest in, 
sell, or hold commercial paper and corporate debt securities, as defined and approved by 
the Director. Loans and other investments under this subparagraph may not exceed 35 
percent of the assets of the Federal savings association, except that amounts in excess of 
30 percent of the assets may be invested only in loans which are made by the association 
directly to the original obligor and with respect to which the association does not pay any 
finder, referral, or other fee, directly or indirectly, to any third party. 

(3) Loans or investments limited to 5 percent of assets 

The following loans or investments are permitted, but not to exceed 5 percent of assets 
of a Federal savings association for each subparagraph: 

(A) Community development investments 

Investments in real property and obligations secured by liens on real property located 
within a geographic area or neighborhood receiving concentrated development assistance 
by a local government under title I of the Housing and Community Development Act of 
1974 [42 U.S.C.A. § 5301 et seq.]. No investment under this subparagraph in such real 
property may exceed an aggregate of 2 percent of the assets of the Federal savings 
association. 

(B) Nonconforming loans 

Loans upon the security of or respecting real property or interests therein used for 
primarily residential or farm purposes that do not comply with the limitations of this 

subsection. 

(C) Construction loans without security 

Loans-- 
(i) the principal purpose of which is to provide financing with respect to what is or is 
expected to become primarily residential real estate; and 
(ii) with respect to which the association-- 
(1) relies substantially on the borrower’s general credit standing and projected future 
income for repayment, without other security; or 
(IZ) relies on other assurances for repayment, including a guarantee or similar obligation 
of a third party. 

The aggregate amount of such investments shall not exceed the greater of the Federal 
savings association’s capital or 5 percent of its assets. 

(4) Other loans and investments 

The following additional loans and other investments to the extent authorized below: 

(A) Business development credit corporations 
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A Federal savings association that is in compliance with the capital standards prescribed 
under subsection (t) of this section may invest in, lend to, or to [FN:1] commit itself to 
lend to, any business development credit corporation incorporated in the State in which 
the home office of the association is located in the same manner and to the same extent 
as savings associations chartered by such State are authorized. The aggregate amount of 
such investments, loans, and commitments of any such Federal savings association shall 
not exceed one-half of :1 percent of the association’s total outstanding loans or $250,000, 
whichever is less. 

(B) Service corporations 

Investments in the capital stock, obligations, or other securities of any corporation 
organized under the laws of the State in which the Federal savings association’s home 
office is located, if such corporation’s entire capital stock is available for purchase only by 
savings associations of such State and by Federal associations having their home offices 
in such State. No Federal savings association may make any investment under this 
subparagraph if the association’s aggregate outstanding investment under this 
subparagraph would exceed 3 percent of the association’s assets. Not less than one-half 
of the investment permitted under this subparagraph which exceeds 1 percent of the 
association’s assets shall be used primarily for community, inner-city, and community 
development purposes. 

Foreign assistance investments 

Investments in housing project loans having the benefit of any guaranty under section 
22:1 of the Foreign Assistance Act of :196:1 [22 U.S.C.A. § 2:18:1] or loans having the 
benefit of any guarantee under section 224 of such Act [22 U,S.C.A. § 2:184], or any 
commitment or agreement with respect to such loans made pursuant to either of such 
sections and in the share capital and capital reserve of the Inter-American Savings and 
Loan Bank. This authority extends to the acquisition, holding, and disposition of loans 
guaranteed under section 22:i or 222 of such Act [22 U,S.C.A. § 2:[8:1 or 2:182], 
Investments under this subparagraph shall not exceed :1 percent of the Federal savings 
association’s assets, 

(D) Small business investment companies 

A Federal savings association may invest in stock, obligations, or other securities of any 
small business investment company formed pursuant to section 30:1(d) of the Small 
Business Investment Act of :1958 [:15 U.S.C.A. § 68:1(d)] for the purpose of aiding 
members of a Federal home loan bank. A Federal savings association may not make any 
investment under this subparagraph if its aggregate outstanding investment under this 
subparagraph would exceed :1 percent of the assets of such savings association. 

Bankers’ banks 

A Federal savings association may purchase for its own account shares of stock of a 
bankers’ bank, described in Paragraph Seventh of section 24 of this title or in section 
27(b) of this title, on the same terms and conditions as a national bank may purchase 
such shares. 

(F) New markets venture capital companies 

A Federal savings association may invest in stock, obligations, or other securities of any 
New Markets Venture Capital company as defined in section 689 of Title 15, except that a 
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Federal savings association may not make any investment under this subparagraph if its 
aggregate outstanding investment under this subparagraph would exceed 5 percent of 
the capital and surplus of such savings association. 

(5) Transition rule for savings associations acquiring banks 

(A) :[:n general 

If, under section 5(d)(3) of the Federal Deposit ]:nsurance Act [12 U.S.C.A. § 
1815(d)(3)], a savings association acquires all or substantially all of the assets of a bank, 
the Director may permit the savings association to retain any such asset during the 2- 
year period beginning on the date of the acquisition. 

(B) Extension 

The Director may extend the 2-year period described in subparagraph (A) for not more 
than 1 year at a time and not more than 2 years in the aggregate, if the Director 
determines that the extension is consistent with the purposes of this chapter. 

(6) Definitions 

For purposes of this subsection, the following definitions shall apply: 

(A) Residential property 

The terms "residential real property" or "residential real estate" mean leaseholds, homes 
(including condominiums and cooperatives, except that in connection with loans on 
individual cooperative units, such loans shall be adequately secured as defined by the 
Director) and, combinations of homes or dwelling units and business property, involving 
only minor or incidental business use, or property to be improved by construction of such 
structu res. 

(B) Loans 

The term "loans" includes obligations and extensions or advances of credit; and any 
reference to a loan or investment includes an interest in such a loan or investment. 

(d) Regulator?, authority 

(1) In general 

(A) Enforcement 

The Director shall have power to enforce this section, section 8 of the Federal Deposit 
::insurance Act [12 U.S.C.A. § 1818], and regulations prescribed hereunder, l:n enforcing 
any provision of this section, regulations prescribed under this section, or any other law 
or regulation, or in any other action, suit, or proceeding to which the Director is a party 
or in which the Director is interested, and in the administration of conservatorships and 
receiverships, the Director may act in the Director’s own name and through the Director’s 
own attorneys. Except as otherwise provided, the Director shall be subject to suit (other 
than suits on claims for money damages) by any Federal savings association or director 
or officer thereof with respect to any matter under this section or any other applicable 
law, or regulation thereunder, in the United States district court for the judicial district in 
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which the savings association’s home office is located, or in the United States District 
Court for the District of Columbia, and the Director may be served with process in the 
manner prescribed by the Federal Rules of Civil Procedure, 

(B) Ancillary provisions 

(i) In making examinations of savings associations, examiners appointed by the Director 
shall have power to make such examinations of the affairs of all affiliates of such savings 
associations as shall be necessary to disclose fully the relations between such savings 
associations and their affiliates and the effect of such relations upon such savings 
associations. For purposes of this subsection, the term "affiliate" has the same meaning 
as in section 2(b) of the Banking Act of 1933 [12 U.S.C.A. § 221a(b)], except that the 
term "member bank" in section 2(b) shall be deemed to refer to a savings association. 
(ii) In the course of any examination of any savings association, upon request by the 
Director, prompt and complete access shall be given to all savings association officers, 
directors, employees, and agents, and to all relevant books, records, or documents of 
any type. 
(iii) Upon request made in the course of supervision or oversight of any savings 
association, for the purpose of acting on any application or determining the condition of 
any savings association, including whether operations are being conducted safely, 
soundly, or in compliance with charters, laws, regulations, directives, written 
agreements, or conditions imposed in writing in connection with the granting of an 
application or other request, the Director shall be given prompt and complete access to 
all savings association officers, directors, employees, and agents, and to all relevant 
books, records, or documents of any type. 
(iv) If prompt and complete access upon request is not given as required in this 
subsection, the Director may apply to the United States district court for the judicial 
district (or the United States court in any territory) in which the principal office of the 
institution is located, or in which the person denying such access resides or carries on 
business, for an order requiring that such information be promptly provided. 
(v) ]:n connection with examinations of savings associations and affiliates thereof, the 
Director may-- 
(:I[) administer oaths and affirmations and examine and to [FN1] take and preserve 
testimony under oath as to any matter in respect of the affairs or ownership of any such 
savings association or affiliate, and 
(1:I) issue subpenas and, for the enforcement thereof, apply to the United States district 
court for the judicial district (or the United States court in any territory) in which the 
principal office of the savings association or affiliate is located, or in which the witness 
resides or carries on business. 

Such courts shall have jurisdiction and power to order and require compliance with any 
such subpena. 
(vi) In any proceeding under this section, the Director may administer oaths and 
affirmations, take depositions, and issue subpenas. The Director may prescribe 
regulations with respect to any such proceedings. The attendance of witnesses and the 
production of documents provided for in this subsection may be required from any place 
in any State or in any territory at any designated place where such proceeding is being 
conducted. 
(vii) Any party to a proceeding under this section may apply to the United States District 
Court for the District of Columbia, or the United States district court for the judicial 
district (or the United States court in any territory) in which such proceeding is being 
conducted, or where the witness resides or carries on business, for enforcement of any 
subpena issued pursuant to this subsection or section 10(c) of the Federal Deposit 
Insurance Act [12 U.S.C.A. § :t820(c)], and such courts shall have jurisdiction and power 
to order and require compliance therewith. Witnesses subpenaed under this section shall 
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be paid the same fees and mileage that are paid witnesses in the district courts of the 
United States. All expenses of the Director in connection with this section shall be 
considered as nonadministrative expenses. Any court having jurisdiction of any 
proceeding instituted under this section by a savings association, or a director or officer 
thereof, may allow to any such party reasonable expenses and attorneys’ fees. Such 
expenses and fees shall be paid by the savings association. 

(2) Conservatorships and receiverships 

(A) Grounds for appointing conservator or receiver for insured savings association 

The Director of the Office of Thrift Supervision may appoint a conservator or receiver for 
any insured savings association if the Director determines, in the Director’s discretion, 
that :i or more of the grounds specified in section 11(c)(5) of the Federal Deposit 
:insurance Act [12 U.S.C.A. § 1821(c)(5)] exists. 

(B) Power of appointment; judicial review 

The Director shall have exclusive power and jurisdiction to appoint a conservator or 
receiver for a Federal savings association. If, in the opinion of the Director, a ground for 
the appointment of a conservator or receiver for a savings association exists, the Director 
is authorized to appoint ex parte and without notice a conservator or receiver for the 
savings association. In the event of such appointment, the association may, within 30 
days thereafter, bring an action in the United States district court for the judicial district 
in which the home office of such association is located, or in the United States District 
Court for the District of Columbia, for an order requiring the Director to remove such 
conservator or receiver, and the court shall upon the merits dismiss such action or direct 
the Director to remove such conservator or receiver. Upon the commencement of such an 
action, the court having jurisdiction of any other action or proceeding authorized under 
this subsection to which the association is a party shall stay such action or proceeding 
during the pendency of the action for removal of the conservator or receiver. 

(C) Replacement 

The Director may, without any prior notice, hearing, or other action, replace a 
conservator with another conservator or with a receiver, but such replacement shall not 
affect any right which the association may have to obtain judicial review of the original 
appointment, except that any removal under this subparagraph shall be removal of the 
conservator or receiver in office at the time of such removal. 

(D) Court action 

Except as otherwise provided in this subsection, no court may take any action for or 
toward the removal of any conservator or receiver or, except at the request of the 
Director, to restrain or affect the exercise of powers or functions of a conservator or 
receiver. 

(E) Powers 

(i) In general 

A conservator shall have all the powers of the members, the stockholders, the directors, 
and the officers of the association and shall be authorized to operate the association in its 
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own name or to conserve its assets in the manner and to the extent authorized by the 

Director. 

(ii) FDIC or RTC as conservator or receiver 

Except as provided in section 21A of the Federal Home Loan Bank Act [12 U.S.C.A. § 
1441a], the Director, at the Director’s discretion, may appoint the Federal Deposit 
Insurance Corporation or the Resolution Trust Corporation, as appropriate, as conservator 
for a savings association. The Director shall appoint only the Federal Deposit Insurance 
Corporation or the Resog~tion Trust Corporation, as appropriate, as receiver for a savings 
association for the purpose of liquidation or winding up the affairs of such savings 
association. The conservator or receiver so appointed shall, as such, have power to buy 
at its own sale. The Federal Deposit Insurance Corporation, as such conservator or 
receiver, shall have all the powers of a conservator or receiver, as appropriate, granted 
under the Federal Deposit Insurance Act [12 U.S.C.A. § 1811 et seq.], and (when not 
inconsistent therewith) any other rights, powers, and privileges possessed by 
conservators or receivers, as appropriate, of savings associations under this chapter and 
any other provisions of law. 

(F) Disclosure requirement for those acting on behalf of conservator 

A conservator shall require that any independent contractor, consultant, or counsel 
employed by the conservator in connection with the conservatorship of a savings 
association pursuant to this section shall fully disclose to all parties with which such 
contractor, consultant, or counsel is negotiating, any limitation on the authority of such 
contractor, consultant, or counsel to make legally binding representations on behalf of 
the conservator. 

(3) Regulations 

(A) In general 

The Director may prescribe regulations for the reorganization, consolidation, liquidation, 
and dissolution of savings associations, for the merger of insured savings associations 
with insured savings associations, for savings associations in conservatorship and 
receivership, and for the conduct of conservatorships and receiverships. The Director 
may, by regulation or otherwise, provide for the exercise of functions by members, 
stockholders, directors, or officers of a savings association during conservatorship and 
receivership. 

(B) FDIC or RTC as conservator or receiver 

In any case where the Federal Deposit Insurance Corporation or the Resolution Trust 
Corporation is the conservator or receiver, any regulations prescribed by the Director 
shall be consistent with any regulations prescribed by the Federal Deposit Insurance 
Corporation pursuant to the Federal Deposit Insurance Act [12 U.S.C.A. § 1811 et seq.]. 

(4) Refusal to comply with demand 

Whenever a conservator or receiver appointed by the Director demands possession of the 
property, business, and assets of any savings association, or of any part thereof, the 
refusal by any director, officer, employee, or agent of such association to comply with the 
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demand shall be punishable by a fine of not more than $5,000 or imprisonment for not 
more than one year, or both. 

(5) "Savings association" defined 

As used in this subsection, the term "savings association" includes any savings 
association or former savings association that retains deposits insured by the 
Corporation, notwithstanding termination of its status as an institution insured by the 
Corporation. 

(6) Compliance with monetary transaction recordkeeping and report requirements 

(A) Compliance procedures required 

The Director shall prescribe regulations requiring savings associations to establish and 
maintain procedures reasonably designed to assure and monitor the compliance of such 
associations with the requirements of subchapter II of chapter 53 of Title 31. 

(B) Examinations of savings associations to include review of compliance procedures 

(i) In general 

Each examination of a savings association by the Director shall include a review of the 
procedures required to be established and maintained under subparagraph (A). 

(ii) Exam report requirement 

The report of examination shall describe any problem with the procedures maintained by 
the association. 

(C) Order to comply with requirements 

:if the Director determines that a savings association-- 
(i) has failed to establish and maintain the procedures described in subparagraph (A); or 
(ii) has failed to correct any problem with the procedures maintained by such association 
which was previously reported to the association by the Director, 

the Director shall issue an order under section 8 of the Federal Deposit :Insurance Act [12 
U,SoCoAo § 1818] requiring such association to cease and desist from its violation of this 
paragraph or regulations prescribed under this paragraph. 

(7) Regulation and examination of savings association service companies, subsidiaries, 
and service providers 

(A) General examination and regulatory authority 

A service company or subsidiary that is owned in whole or in part by a savings 
association shall be subject to examination and regulation by the Director to the same 
extent as that savings association. 

(B) Examination by other banking agencies 
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The Director may authorize any other Federal banking agency that supervises any other 
owner of part of the service company or subsidiary to perform an examination described 
in subparagraph (A). 

(C) Applicability of section 8 of the Federal Deposit Insurance Act 

A service company or subsidiary that is owned in whole or in part by a saving association 
shall be subject to the provisions of section 8 of the Federal Deposit ]:nsurance Act 

U,SoCoAo § 18::i[8] as if the service company or subsidiary were an insured depository 
institution. ]:n any such case, the Director shall be deemed to be the appropriate Federal 

banking agency, pursuant to section 3(q) of the Federal Deposit Insurance Act [12 

U,S.C.A. § 1813(q)]. 

(D) Service performed by contract or otherwise 

Notwithstanding subparagraph (A), if a savings association, a subsidiary thereof, or any 
savings and loan affiliate or entity, as identified by section 8(b)(9) of the Federal Deposit 
:Insurance Act [:L2 U.S.C.A. § ::[818(b)(9)], that is regularly examined or subject to 
examination by the Director, causes to be performed for itself, by contract or otherwise, 
any service authorized under this chapter or, in the case of a State savings association, 
any applicable State law, whether on or off its premises-- 
(i) such performance shall be subject to regulation and examination by the Director to 
the same extent as if such services were being performed by the savings association on 
its own premises; and 
(ii) the savings association shall notify the Director of the existence of the service 
relationship not later than 30 days after the earlier of-- 
(1:) the date on which the contract is entered into; or 
(:II) the date on which the performance of the service is initiated. 

(E) Administration by the director 

The Director may issue such regulations and orders, including those issued pursuant to 
section 8 of the Federal Deposit ]:nsurance Act [12 UoS.C.A. § :[818], as may be 
necessary to enable the Director to administer and carry out this paragraph and to 
prevent evasion of this paragraph. 

(8) Definitions 

For purposes of this section-- 
(/~) the term "service company" means 
(i) any corporation-- 
(:I) that is organized to perform services authorized by this chapter or, in the case of a 
corporation owned in part by a State savings association, authorized by applicable State 
law; and 
(II) all of the capital stock of which is owned by 1 or more insured savings associations; 
and 
(ii) any limited liability company-- 
(:1) that is organized to perform services authorized by this chapter or, in the case of a 
company, 1 of the members of which is a State savings association, authorized by 
applicable State law; and 
(II) all of the members of which are 1 or more insured savings associations; 
(B) the term "limited liability company" means any company, partnership, trust, or 
similar business entity organized under the law of a State (as defined in section 3 of the 
Federal Deposit ]:nsurance Act [:L2 U.S.C.A. § :[8:L3]) that provides that a member or 
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manager of such company is not personally liable for a debt, obligation, or liability of the 
company solely by reason of being, or acting as, a member or manager of such company; 
and 
(C) the terms "State savings association" and "subsidiary" have the same meanings as in 
section 3 of the Federal Deposit Insurance Act, 

(e) Character and responsibility 

A charter may be granted only-- 
(1) to persons of good character and responsibility, 
(:~) if in the judgment of the Director a necessity exists for such an institution in the 
community to be served, 
(21) if there is a reasonable probability of its usefulness and success, and 
(4) if the association can be established without undue injury to properly conducted 
existing local thrift and home financing institutions, 

(f) Federal Home Loan Bank membership 

After the end of the 6-month period beginning on November 12, 1999, a Federal savings 
association may become a member &the Federal Home Loan Bank System, and shall 
qualify for such membership in the manner provided by the Federal Home Loan Bank 
Act [12 U.S.¢.A. § 1421 et seq.]. 

(g) Repealed. Pub.L. 101-73, Title III, § 301, Aug. 9, 1989, 103 Stat. 282 

(h) Discriminatory State and local taxation prohibited 

No State, county, municipal, or local taxing authority may impose any tax on Federal 
savings associations or their franchise, capital, reserves, surplus, loans, or income greater 
than that imposed by such authority on other similar local mutual or cooperative thrift 
and home financing institutions. 

(i) Conversions 

(1) In general 

Any savings association which is, or is eligible to become, a member of a Federal home 
loan bank may convert into a Federal savings association (and in so doing may change 
directly from the mutual form to the stock form, or from the stock form to the mutual 
form). Such conversion shall be subject to such regulations as the Director shall 
prescribe. Thereafter such Federal savings association shall be entitled to all the benefits 
of this section and shall be subject to examination and regulation to the same extent as 
other associations incorporated pursuant to this chapter. 

(2) Authority of Director 

(/~) No savings association may convert from the mutual to the stock form, or from the 
stock form to the mutual form, except in accordance with the regulations of the Director. 
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(B) Any aggrieved person may obtain review of a final action of the Director which 
approves or disapproves a plan of conversion pursuant to this subsection only by 
complying with the provisions of section 1467a(j) of this title within the time limit and in 
the manner therein prescribed, which provisions shall apply in all respects as if such final 
action were an order the review of which is therein provided for, except that such time 
limit shall commence upon publication of notice of such final action in the Federal 
Register or upon the giving of such general notice of such final action as is required by or 
approved under regulations of the Director, whichever is later. 
(C) Any Federal savings association may change its designation from a Federal savings 
association to a Federal savings bank, or the reverse. 

(3) Conversion to State association 

(A) Any Federal savings association may convert itself into a savings association or 
savings bank organized pursuant to the laws of the State in which the principal office of 
such Federal savings association is located if-- 
(i) the State permits the conversion of any savings association or savings bank of such 
State into a Federal savings association; 
(ii) such conversion of a Federal savings association into such a State savings association 

is determined-- 
(I) upon the vote in favor of such conversion cast in person or by proxy at a special 
meeting of members or stockholders called to consider such action, specified by the law 
of the State in which the home office of the Federal savings association is located, as 
required by such law for a State-chartered institution to convert itself into a Federal 
savings association, but in no event upon a vote of less than 51 percent of all the votes 
cast at such meeting, and 
(II) upon compliance with other requirements reciprocally equivalent to the 
requirements of such State law for the conversion of a State-chartered institution into a 

Federal savings association; 
(iii) notice of the meeting to vote on conversion shall be given as herein provided and no 
other notice thereof shall be necessary; the notice shall expressly state that such meeting 
is called to vote thereon, as well as the time and place thereof; and such notice shall be 
mailed, postage prepaid, at least 30 and not more than 60 days prior to the date of the 
meeting, to the Director and to each member or stockholder of record of the Federal 
savings association at the member’s or stockholder’s last address as shown on the books 
of the Federal savings association; 
(iv) when a mutual savings association is dissolved after conversion, the members or 
shareholders of the savings association will share on a mutual basis in the assets of the 

association in exact proportion to their relative share or account credits; 
(v) when a stock savings association is dissolved after conversion, the stockholders will 
share on an equitable basis in the assets of the association; and 
(vi) such conversion shall be effective upon the date that all the provisions of this 
chapter shall have been fully complied with and upon the issuance of a new charter by 
the State wherein the savings association is located. 
(B)(i) The act of conversion constitutes consent by the institution to be bound by all the 
requirements that the Director may impose under this chapter. 
(ii) The savings association shall upon conversion and thereafter be authorized to issue 

securities in any form currently approved at the time of issue by the Director for issuance 
by similar savings associations in such State. 

(iii) If the insurance of accounts is terminated in connection with such conversion, the 
notice and other action shall be taken as provided by law and regulations for the 

termination of insurance of accounts. 

(4) Savings bank activities 
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(A) To the extent authorized by the Director, but subject to section 18(m)(3) of the 
Federal Deposit Insurance Act [12 U.S.C.A. § 1828(rn)(3)]-- 
(i) any Federal savings bank chartered as such prior to October 15, 1982, may continue 
to make any investment or engage in any activity not otherwise authorized under this 
section, to the degree it was permitted to do so as a Federal savings bank prior to 
October 15, 1982; and 
(ii) any Federal savings bank in existence on August 9, 1989, and formerly organized as 
a mutual savings bank under State law may continue to make any investment or engage 
in any activity not otherwise authorized under this section, to the degree it was 
authorized to do so as a mutual savings bank under State law. 
(B) The authority conferred by this paragraph may be utilized by any Federal savings 
association that acquires, by merger or consolidation, a Federal savings bank enjoying 
grandfather rights hereunder. 

(S) Conversion to National or State bank 

(A) ~:n general 

Any Federal savings association chartered and in operation before November 12, 1999, 
with branches in operation before such date in I or more States, may convert, at its 
option, with the approval of the Comptroller of the Currency for each national bank, and 
with the approval of the appropriate State bank supervisor and the appropriate Federal 
banking agency for each State bank, into 1 or more national or State banks, each of 
which may encompass 1 or more of the branches of the Federal savings association in 
operation before such date of enactment in I or more States subject to subparagraph 
(B), 

(B) Conditions of conversion 

The authority in subparagraph (A) shall apply only if each resulting national or State 
bank-- 
(i) will meet all financial, management, and capital requirements applicable to the 
resulting national or State bank; and 
(ii) if more than 1 national or State bank results from a conversion under this 
subparagraph, has received approval from the Federal Deposit ]:nsurance Corporation 
under section 1815(a) of this title. 

(C) No merger application under FDIA required 

No application under section 1828(c) of this title shall be required for a conversion under 
this paragraph. 

(D) Definitions 

For purposes of this paragraph, the terms "State bank" and "State bank supervisor" have 
the same meanings as in section 1813 of this title, 

(j) Repealed. Pub.L. 101-73, Title III, Aug. 9, :1989, 1989, 103 Stat. 282 

(k) Depository of public money 

When designated for that purpose by the Secretary, of the Treasury, a savings association 
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the deposits of which are insured by the Corporation shall be a depository of public 
money and may be employed as fiscal agent of the Government under such regulations as 
may be prescribed by the Secretau and shall perform all such reasonable duties as fiscal 
agent of the Government as may be required of it. A savings association the deposits of 
which are insured by the Corporation may act as agent for any other instrumentality of 
the United States when designated for that purpose by such instrumentality, including 
services in connection with the collection of taxes and other obligations owed the United 
States, and the Secretary of the Treasury may deposit public money in any such savings 
association, and shall prescribe such regulations as may" be necessary to carry out the 
purposes of this subsection. 

(1) Reti rein ent accounts 

A Federal savings association is authorized to act as trustee of any trust created or 
organized in the United States and forming pa~-t of a stock bonus, pension, or profit- 
sharing plan which qualifies or qualified for specific tax treatment under section 401(d) 

of the Internal Revenue Code of 11986 1126 U,S,C,A, § 401(d)iI and to act as trustee or 
custodian of an individual retirement account within the meaning of section 408 of such 
Code [26 U.SoCoAo § 408] if the funds of such trust or account are invested only in 
savings accounts or deposits in such Federal savings association, or in obligations or 
securities issued by such Federal savings association. All funds held in such fiduciary 
capacity by any Federal savings association may be commingled for appropriate purposes 
of investment, but individual records shall be kept by the fiduciary for each participant 
and shall show in proper detail all transactions engaged in under this paragraph. 

(m) Branching 

(1) In general 

(A) No savings association incorporated under the laws of the District of Columbia or 
organized in the District or doing business in the District shall establish any branch or 
move its principal office or any branch without the Director’s prior written approval. 
(B) No savings association shall establish any branch in the District of Columbia or move 
its principal office or any branch in the District without the Director’s prior written 
approval. 

(2) "Branch" defined 

For purposes of this subsection the term "branch" means any office, place of business, or 
facility, other than the principal office as defined by the Director, of a savings association 
at which accounts are opened or payments are received or withdrawals are made, or any 
other office, place of business, or facility of a savings association defined by the Director 
as a branch within the meaning of such sentence. 

(n) Trusts 

(1) Permits 
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The Director may grant by special permit to a Federal savings association applying 
therefor the right to act as trustee, executor, administrator, guardian, or in any other 
fiduciary capacity in which State banks, trust companies, or other corporations which 
compete with Federal savings associations are permitted to act under the laws of the 
State in which the Federal savings association is located. Subject to the regulations of the 
Director, service corporations may invest in State or federally chartered corporations 
which are located in the State in which the home office of the Federal savings association 
is located and which are engaged in trust activities. 

(2) Segregation of assets 

A Federal savings association exercising any or all of the powers enumerated in this 
section shall segregate all assets held in any fiduciary capacity from the general assets of 
the association and shall keep a separate set of books and records showing in proper 
detail all transactions engaged in under this subsection. The State banking authority 
involved may have access to reports of examination made by the Director insofar as such 
reports relate to the trust department of such association but nothing in this subsection 
shall be construed as authorizing such State banking authority to examine the books, 

records, and assets of such associations. 

(3) Prohibitions 

No Federal savings association shall receive in its trust department deposits of current 
funds subject to check or the deposit of checks, drafts, bills of exchange, or other items 
for collection or exchange purposes. Funds deposited or held in trust by the association 
awaiting investment shall be carried in a separate account and shall not be used by the 

association in the conduct of its business unless it shall first set aside in the trust 
department United States bonds or other securities approved by the Director. 

(4) Separate lien 

In the event of the failure of a Federal savings association, the owners of the funds held 
in trust for investment shall have a lien on the bonds or other securities so set apart in 

addition to their claim against the estate of the association. 

(5) Deposits 

Whenever the laws of a State require corporations acting in a fiduciary capacity to 
deposit securities with the State authorities for the protection of private or court trusts, 
Federal savings associations so acting shall be required to make similar deposits. 
Securities so deposited shall be held for the protection of private or court trusts, as 
provided by the State law. Federal savings associations in such cases shall not be 
required to execute the bond usually required of individuals if State corporations under 
similar circumstances are exempt from this requirement. Federal savings associations 

shall have power to execute such bond when so required by the laws of the State 

involved. 

(6) Oaths and affidavits 

In any case in which the laws of a State require that a corporation acting as trustee, 
executor, administrator, or in any capacity specified in this section, shall take an oath or 
make an affidavit, the president, vice president, cashier, or trust officer of such 
association may take the necessary oath or execute the necessary affidavit. 

(PAGE } 



(7) Certain loans prohibited 

It shall be unlawful for any Federal savings association to lend any officer, director, or 
employee any funds held in trust under the powers conferred by this section. Any officer, 
director, or employee making such loan, or to whom such loan is made, may be fined not 
more than $50,000 or twice the amount of that person’s gain from the loan, whichever is 
greater, or may be imprisoned not more than 5 years, or may be both fined and 
imprisoned, in the discretion of the court. 

(8) Factors to be considered 

In reviewing applications for permission to exercise the powers enumerated in this 
section, the Director may consider-- 
(A) the amount of capital of the applying Federal savings association, 
(B) whether or not such capital is sufficient under the circumstances of the case, 
(C) the needs of the community to be served, and 
(D) any other facts and circumstances that seem to it proper. 

The Director may grant or refuse the application accordingly, except that no permit shall 
be issued to any association having capital less than the capital required by State law of 
State banks, trust companies, and corporations exercising such powers. 

(9) Surrender of charter 

(A) Any Federal savings association may surrender its right to exercise the powers 
granted under this subsection, and have returned to it any securities which it may have 
deposited with the State authorities, by filing with the Director a certified copy of a 
resolution of its board of directors indicating its intention to surrender its right. 

(B) Upon receipt of such resolution, the Director, if satisfied that such Federal savings 

association has been relieved in accordance with State law of all duties as trustee, 
executor, administrator, guardian or other fiduciary, may in the Director’s discretion, 
issue to such association a certificate that such association is no longer authorized to 
exercise the powers granted by this subsection. 
(C) Upon the issuance of such a certificate by the Director, such Federal savings 
association (i) shall no longer be subject to the provisions of this section or the 
regulations of the Director made pursuant thereto, (ii) shall be entitled to have returned 
to it any securities which it may have deposited with State authorities, and (iii) shall not 

exercise thereafter any of the powers granted by this section without first applying for 
and obtaining a new permit to exercise such powers pursuant to the provisions of this 

section. 
(D) The Director may prescribe regulations necessary to enforce compliance with the 
provisions of this subsection. 

(10) Revocation 

(A) In addition to the authority conferred by other law, if, in the opinion of the Director, 
a Federal savings association is unlawfully or unsoundly exercising, or has unlawfully or 
unsoundly exercised, or has failed for a period of 5 consecutive years to exercise, the 
powers granted by this subsection or otherwise fails or has failed to comply with the 

requirements of this subsection, the Director may issue and serve upon the association a 
notice of intent to revoke the authority of the association to exercise the powers granted 
by this subsection. The notice shall contain a statement of the facts constituting the 
alleged unlawful or unsound exercise of powers, or failure to exercise powers, or failure 
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to comply, and shall fix a time and place at which a hearing will be held to determine 
whether an order revoking authority to exercise such powers should issue against the 
association. 
(B) Such hearing shall be conducted in accordance with the provisions of subsection 
(d)(1)(B) of this section, and subject to judicial review as therein provided, and shall be 
fixed for a date not earlier than 30 days and not later than 60 days after service of such 
notice unless the Director sets an earlier or later date at the request of any Federal 
savings association so served. 
(�~) Unless the Federal savings association so served shall appear at the hearing by a 
duly authorized representative, it shall be deemed to have consented to the issuance of 
the revocation order. In the event of such consent, or if upon the record made at any 
such hearing, the Director shall find that any allegation specified in the notice of charges 
has been established, the Director may issue and serve upon the association an order 
prohibiting it from accepting any new or additional trust accounts and revoking authority 
to exercise any and all powers granted by this subsection, except that such order shall 
permit the association to continue to service all previously accepted trust accounts 
pending their expeditious divestiture or termination. 
(D) A revocation order shall become effective not earlier than the expiration of 30 days 
after service of such order upon the association so served (except in the case of a 
revocation order issued upon consent, which shall become effective at the time specified 
therein), and shall remain effective and enforceable, except to such extent as it is stayed, 
modified, terminated, or set aside by action of the Director or a reviewing court. 

(o) Conversion of State savings banks 

(1) Subj ect to the provisions of this subsection and under regulations of the Director, the 
Director may authorize the conversion of a State-chartered savings bank into a Federal 
savings bank, if such conversion is not in contravention of State law, and provide for the 
organization, incorporation, operation, examination, and regulation of such institution. 

(2)(A) Any Federal savings bank chartered pursuant to this subsection shall continue to 
be insured by the Deposit Insurance Fund. 

(B) The Director shall notify the Corporation of any application under this chapter for 
conversion to a Federal charter by an institution insured by the Corporation, shall consult 
with the Corporation before disposing of the application, and shall notify the Corporation 

of the Director’s determination with respect to such application. 

(C) Notwithstanding any other provision of law, if the Corporation determines that 
conversion into a Federal stock savings bank or the chartering of a Federal stock savings 
bank is necessary to prevent the default of a savings bank it insures or to reopen a savings 
bank in default that it insured, or if the Corporation determines, with the concurrence of 
the Director, that severe financial conditions exist that threaten the stability of a savings 
bank insured by the Corporation and that such a conversion or charter is likely to improve 
the financial condition of such savings bank, the Corporation shall provide the Director 
with a certificate of such determination, the reasons therefor in conformance with the 
requirements of this chapter, and the bank shall be converted or chartered by the Director, 
pursuant to the regulations thereof, from the time the Corporation issues the certificate. 

(PAGE } 



(D) A bank may be converted under subparagraph (C) only if the board of trustees of the 
bank-- 
(i) has specified in writing that the bank is in danger of closing or is closed, or that 
severe financial conditions exist that threaten the stability of the bank and a conversion is 
likely to improve the financial condition of the bank; and 
(ii) has requested in writing that the Corporation use the authority of subparagraph (C). 

(E)(i) Before making a determination under subparagraph (D), the Corporation shall 
consult the State bank supervisor of the State in which the bank in danger of closing is 
chartered. The State bank supervisor shall be given a reasonable opportunity, and in no 
event less than 48 hours, to object to the use of the provisions of subparagraph (D). 

(ii) If the State supervisor objects during such period, the Corporation may use the 
authority of subparagraph (D) only by an affirmative vote of three-fourths of the Board of 
Directors. The Board of Directors shall provide the State supervi sor, as soon as 
practicable, with a written certification of its determination. 

(3) A Federal savings bank chartered under this subsection shall have the same authority 
with respect to investments, operations, and activities, and shall be subj ect to the same 
restrictions, including those applicable to branching and discrimination, as would apply 
to it if it were chartered as a Federal savings bank under any other provision of this 
chapter. 

(p) Conversions 

(1) Notwithstanding any other provision of law, and consistent with the purposes of this 
chapter, the Director may authorize (or in the case of a Federal savings association, 
require) the conversion of any mutual savings association or Federal mutual savings bank 
that is insured by the Corporation into a Federal stock savings association or Federal 
stock savings bank, or charter a Federal stock savings association or Federal stock 
savings bank to acquire the assets of, or merge with such a mutual institution under the 
regulations of the Director. 

(2) Authorizations under this subsection may be made only-- 

(.~) if the Director has determined that severe financial conditions exist which threaten 
the stability of an association and that such authorization is likely to improve the financial 
condition of the association, 
(B) when the Corporation has contracted to provide assistance to such association under 
section 13 of the Federal Deposit Insurance Act [12 U.S.C.A. § 1823], or 
(C) to assist an institution in receivership. 

(3) A Federal savings bank chartered under this subsection shall have the same authority 
with respect to investments, operations and activities, and shall be subj ect to the same 
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restrictions, including those applicable to branching and discrimination, as would apply 
to it if it were chartered as a Federal savings bank under any other provision of this 
chapter, and may engage in any investment, activity, or operation that the institution it 
acquired was engaged in if that institution was a Federal savings bank, or would have 
been authorized to engage in had that institution converted to a Federal charter. 

(q) Tying arran~gements 

(1) A savings association may not in any manner extend credit, lease, or sell property of 
any kind, or furnish any service, or fix or vary the consideration for any of the foregoing, 
on the condition or requirement-- 
(A) that the customer shall obtain additional credit, property, or service from such 
savings association, or from any service corporation or affiliate of such association, other 
than a loan, discount, deposit, or trust service; 
(B) that the customer provide additional credit, property, or service to such association, 
or to any service corporation or affiliate of such association, other than those related to 
and usually provided in connection with a similar loan, discount, deposit, or trust service; 

and 
(C) that the customer shall not obtain some other credit, property, or service from a 
competitor of such association, or from a competitor of any service corporation or affiliate 

of such association, other than a condition or requirement that such association shall 
reasonably impose in connection with credit transactions to assure the soundness of 

credit. 

(2)(A) Any person may sue for and have injunctive relief, in any court of the United 
States having jurisdiction over the parties, against threatened loss or damage by reason of 
a violation of paragraph (1), under the same conditions and principles as injunctive relief 
against threatened conduct that will cause loss or damage is granted by courts of equity 
and under the rules governing such proceedings. 

(B) Upon the execution of proper bond against damages for an injunction improvidently 
granted and a showing that the danger of irreparable loss or damage is immediate, a 
preliminary injunction may issue. 

(3) Any person injured by a violation of paragraph (1) may bring an action in any district 

court of the United States in which the defendant resides or is found or has an agent, 
without regard to the amount in controversy, or in any other court of competent 
jurisdiction, and shall be entitled to recover three times the amount of the damages 
sustained, and the cost of suit, including a reasonable attorney’s fee. Any such action shall 

be brought within 4 years from the date of the occurrence of the violation. 

(4) Nothing contained in this subsection affects in any manner the right of the United 
States or any other party to bring an action under any other law of the United States or of 
any State, including any right which may exist in addition to specific statutory authority, 
challenging the legality of any act or practice which may be proscribed by this 
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subsection. No regulation or order issued by the Director under this subsection shall in 
any manner constitute a defense to such action. 

(5) For purposes of this subsection, the term "loan" includes obligations and extensions or 
advances of credit. 

(6) Except~n~ 

The Director may, by regulation or order, permit such exceptions to the prohibitions of 
this subsection as the Director considers will not be contraIT to the purposes of this 
subsection and which conform to exceptions granted by the Board of Governors of the 
Federal Reserve System pursuant to section 1972 of this title. 

(r) Out-of-State branches 

(1) No Federal savings association may establish, retain, or operate a branch outside the 
State in which the Federal savings association has its home office, unless the association 
qualifies as a domestic building and loan association under section 7701(a)(19) of the 
Internal Revenue Code of 1986 1126 U.SoCoAo § 7701(a)(19)] or meets the asset 
composition~ test imposed by subparagraph (C) of that section on institutions seeking so 
to qualif}’, or qualifies as a quali[]ed thri~ Iender, as determined under section ~467a(m) 
of this fide. No out-of-State branch so established shall be retained or operated unless the 
total assets of the Federal savings association attributable to all branches of the Federal 
savings association in that State would qualify the branches as a whole, were they 
otherwise eligible, for treatment as a domestic building and loan association under section 
7701(a)(~9) or as a quali[]ed thrill lender, as determined under section 1467a(m) of this 
title, as applicableo 

(2) The limitations of paragraph (1) shall not apply if-- 
(A) the branch results from a transaction authorized under section 13(k) of the Federal 
Deposit Insurance Act [12 U,S,C,A, § 1823(k)]~ 
(B) the branch was authorized for the Federal savings association prior to October 15, 

1982; 
(~) the law of the State where the branch is located, or is to be located, would permit 
establishment of the branch if the association was a savings association or savings bank 
chartered by the State in which its home office is located; or 
(D) the branch was operated lawfully as a branch under State law prior to the 

association’s conversion to a Federal charter, 

(3) The Director, for good cause shown, may allow Federal savings associations up to 2 
years to comply with the requirements of this sub secti on. 
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(s) Mir~imum capital requirements 

(1) In general 

Consistent with the purposes of section 908 of the International Lending Supervision Act 

of 1983 [12 U.S.CoAo § 3907] and the capital requirements established pursuant to such 
section by the appropriate Federal banking agencies (as defined in section 903(1) of such 
Act [12 U.S.C.A. § 3902(1)]), the Director shall require all savings associations to achieve 
and maintain adequate capital by-- 
(A) establishing minimum levels of capital for savings associations; and 
(B) using such other methods as the Director determines to be appropriate. 

(2) Minimum capital levels may be determined by Director case-by-case 

The Director may, consistent with subsection (t) of this section, establish the minimum 
level of capital for a savings association at such amount or at such ratio of capital-to- 
assets as the Director determines to be necessary or appropriate for such association in 

light of the particular circumstances of the association. 

(3) Unsafe or unsound practice 

In the Director’s discretion, the Director may treat the failure of any savings association 
to maintain capital at or above the minimum level required by the Director under this 
subsection or subsection (t) of this section as an unsafe or unsound practice. 

(4) Directive to increase capital 

(A) Plan may be required 

In addition to any other action authorized by law, including paragraph (3), the Director 
may issue a directive requiring any savings association which fails to maintain capital at 
or above the minimum level required by the Director to submit and adhere to a plan for 
increasing capital which is acceptable to the Director. 

(B) Enforcement of plan 

Any directive issued and plan approved under subparagraph (A) shall be enforceable 
under section 8 of the Federal Deposit ]:nsurance Act [12 U.S.C.A. § 1818] to the same 
extent and in the same manner as an outstanding order which was issued under section 8 
of the Federal Deposit Insurance Act and has become final. 

(5) Plan taken into account in other proceedings 

The Director may-- 
(A) consider a savings association’s progress in adhering to any plan required under 
paragraph (4) whenever such association or any affiliate of such association (including 
any company which controls such association) seeks the Director’s approval for any 
proposal which would have the effect of diverting earnings, diminishing capital, or 
otherwise impeding such association’s progress in meeting the minimum level of capital 
required by the Director; and 
(B) disapprove any proposal referred to in subparagraph (A) if the Director determines 
that the proposal would adversely affect the ability of the association to comply with such 
plan. 
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(t) Capital standards 

(1) In general 

(A) Requirement for standards to be prescribed 

The Director shall, by regulation, prescribe and maintain uniformly applicable capital 
standards for savings associations. Those standards shall include-- 
(i) a leverage limit; 
(ii) a tangible capital requirement; and 
(iii) a risk-based capital requirement. 

(B) Compliance 

A savings association is not in compliance with capital standards for purposes of this 
subsection unless it complies with all capital standards prescribed under this paragraph. 

(C) Stringency 

The standards prescribed under this paragraph shall be no less stringent than the capital 
standards applicable to national banks, 

(D) Deadline for regulations 

The Director shall promulgate final regulations under this paragraph not later than 90 
days after August 9, 1989, and those regulations shall become effective not later than 
120 days after August 9, 1989. 

(2) Content of standards 

(A) Leverage limit 

The leverage limit prescribed under paragraph (1) shall require a savings association to 
maintain core capital in an amount not less than 3 percent of the savings association’s 

total assets. 

(B) Tangible capital requirement 

The tangible capital requirement prescribed under paragraph (1) shall require a savings 
association to maintain tangible capital in an amount not less than 1.5 percent of the 
savings association’s total assets. 

(C) Risk-based capital requirement 

Notwithstanding paragraph (1)(C), the risk-based capital requirement prescribed under 
paragraph (1) may deviate from the risk-based capital standards applicable to national 

banks to reflect interest-rate risk or other risks, but such deviations shall not, in the 
aggregate, result in materially lower levels of capital being required of savings 

associations under the risk-based capital requirement than would be required under the 
risk-based capital standards applicable to national banks. 
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(3) Transition rule 

(A) Certain qualifying supervisory goodwill included in calculating core capital 

Notwithstanding paragraph (9)(A), an eligible savings association may include qualifying 
supervisory goodwill in calculating core capital. The amount of qualifying supervisory 
goodwill that may be included may not exceed the applicable percentage of total assets 
set forth in the following table: 

The applicable 
For the following period: percentage i s: 
Prior to January l, 1992 ............................... 1.500 percent 
January ], 1992-December 3], 1992 ...................... ].000 percent 
January l, 1993-December 31, 1993 ...................... 0.750 percent 
January 1, 1994-December 31, 1994 ...................... 0.375 percent 
Thereafter ................................................. 0 percent 

(B) Eligible savings associations 

For purposes of subparagraph (A), a savings association is an eligible savings association 
so long as the Director determines that-- 
(i) the savings association’s management is competent; 
(ii) the savings association is in substantial compliance with all applicable statutes, 
regulations, orders, and supervisory agreements and directives; and 
(iii) the savings association’s management has not engaged in insider dealing, 
speculative practices, or any other activities that have jeopardized the association’s 
safety and soundness or contributed to impairing the association’s capital. 

(4) [Repealed° PuboL, 109-351, Title IV, § 402(1), Oct. 13, 2006, 120 SLat. 1974]o 

(5) Separate capitalization required for certain subsidiaries 

(A) In general 

In determining compliance with capital standards prescribed under paragraph (1), all of a 
savings association’s investments in and extensions of credit to any subsidiary engaged 
in activities not permissible for a national bank shall be deducted from the savings 
association’s capital. 

(B) Exception for agency activities 

Subparagraph (A) shall not apply with respect to a subsidiary engaged, solely as agent 
for its customers, in activities not permissible for a national bank unless the Corporation, 
in its sole discretion, determines that, in the interests of safety and soundness, this 
subparagraph should cease to apply to that subsidiary. 

(C) Other exceptions 

Subparagraph (A) shall not apply with respect to any of the following: 

(i) Mortgage banking subsidiaries 
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A savings association’s investments in and extensions of credit to a subsidiary engaged 
solely in mortgage-banking activities. 

(ii) Subsidiary insured depository institutions 

A savings association’s investments in and extensions of credit to a subsidiary-- 
(I) that is itself an insured depository institution or a company the sole investment of 

which is an insured depository institution, and 
(II) that was acquired by the parent insured depository institution prior to May 1, 1989. 

(iii) Certain Federal savings banks 

Any Federal savings association existing as a Federal savings association on August 9, 

1989-- 
(:]:) that was chartered prior to October 15, 1982, as a savings bank or a cooperative 

bank under State law; or 
(II) that acquired its principal assets from an association that was chartered prior to 
October 15, 1982, as a savings bank or a cooperative bank under State law. 

(D) Transition rule 

(i) Inclusion in capital 

Notwithstanding subparagraph (A), if a savings association’s subsidiary was, as of April 
12, 1989, engaged in activities not permissible for a national bank, the savings 
association may include in calculating capital the applicable percentage (set forth in 

clause (ii)) of the lesser of-- 
(T) the savings association’s investments in and extensions of credit to the subsidiary on 

April 12, 1989; or 

(II) the savings association’s investments in and extensions of credit to the subsidiary 
on the date as of which the savings association’s capital is being determined. 

(ii) Applicable percentage 

For purposes of clause (i), the applicable percentage is as follows: 

The applicable 
For the following period: percentage is: 
Prior to July 1, 1990 .................................... 100 percent 
July 1, 1990-June 30, 1991 ................................ 90 percent 
July 1, 1991-October 31, 1992 ............................. 75 percent 
November 1, 1992-June 30, 1993 ............................ 60 percent 
July 1, 1993-June 30, 1994 ................................ 40 percent 
Thereafter ................................................. 0 percent 

(iii) Agency discretion to prescribe greater percentage 

Subject to clauses (iv), (v), and (vi), the Director may prescribe by order, with respect to 
a particular qualified savings association, an applicable percentage greater than that 
provided in clause (ii) if the Director determines, in the Director’s sole discretion, that the 
use of the greater percentage, under the circumstances-- 
(]:) would not constitute an unsafe or unsound practice; 
(]:I) would not increase the risk to the Deposit Insurance Fund; and 
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(III) would not be likely to result in the association’s being in an unsafe or unsound 

condition. 

(iv) Substantial compliance with approved capital plan 

:in the case of a savings association which is subject to a plan submitted under paragraph 
(7)(D) of this subsection or an order issued under this subsection, a directive issued or 
plan approved under subsection (s) of this section, or a capital restoration plan approved 
or order issued under section 38 or 39 of the Federal Deposit Insurance Act [12 U.S.C.A. 
§ 1831o, 1831p-1], an order issued under clause (iii) with respect to the association shall 
be effective only so long as the association is in substantial compliance with such plan, 
directive, or order. 

(v) Limitation on investments taken into account 

In prescribing the amount by which an applicable percentage under clause (iii) may 
exceed the applicable percentage under clause (ii) with respect to a particular qualified 
savings association, the Director may take into account only the sum of-- 
(I) the association’s investments in, and extensions of credit to, the subsidiary that were 
made on or before April 12, 1989; and 
(II) the association’s investments in, and extensions of credit to, the subsidiary that 

were made after April 12, 1989, and were necessary to complete projects initiated before 
April 12, 1989. 

(vi) Limit 

The applicable percentage limit allowed by the Director in an order under clause (iii) shall 
not exceed the following limits: 

For the following period: The limit is: 
Prior to July 1, 1994 .......................... 75 percent 
July 1, 1994 through June 30, 1995 ............. 60 percent 
July 1, 1995 through June 30, 1996 ............. 40 percent 
After June 30, 1996 ............................. 0 percent 

(vii) Critically undercapitalized institution 

In the case of a savings association that becomes critically undercapitalized (as defined in 
section 38 of the Federal Deposit Insurance Act [12 U.S.C.A. § 1831o]) as determined 
under this subparagraph without applying clause (iii), clauses (iii) through (v) shall be 
applied by substituting "Corporation" for "Director" each place such term appears. 

(viii) "Qualified savings association" defined 

For purposes of clause (iii), the term "qualified savings association" means an eligible 
savings association (as defined in paragraph (3)(B)) which is subject to this paragraph 
solely because of the real estate investments or other real estate activities of the 
association’s subsidiary, and-- 
(I) is adequately capitalized (as defined in section 38 of the Federal Deposit ]:nsurance 
Act [12 U.S.C.A. § 1831o])~ or 
(II) is in compliance with an approved capital restoration plan meeting the requirements 
of section 38 of the Federal Deposit Insurance Act [12 U.S.C.A. § 1831o], and is not 
critically undercapitalized (as defined in such section). 
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(ix) FDIC’s discretion to prescribe lesser percentage 

The Corporation may prescribe by order, with respect to a particular savings association, 
an applicable percentage less than that provided in clause (ii) or prescribed under clause 

(iii) if the Corporation determines, in its sole discretion, that the use of a greater 
percentage would, under the circumstances, constitute an unsafe or unsound practice or 
be likely to result in the association’s being in an unsafe or unsound condition. 

(E) Consolidation of subsidiaries not separately capitalized 

In determining compliance with capital standards prescribed under paragraph (1), the 
assets and liabilities of each of a savings association’s subsidiaries (other than any 
subsidiary described in subparagraph (C)(ii)) shall be consolidated with the savings 
association’s assets and liabilities, unless all of the savings association’s investments in 
and extensions of credit to the subsidiary are deducted from the savings association’s 

capital pursuant to subparagraph (A). 

(6) Consequences of failing to comply with capital standards 

(A) Prior to January 1, 1991 

Prior to January 1, 1991, the Director-- 
(i) may restrict the asset growth of any savings association not in compliance with 

capital standards; and 

(ii) shall, beginning 60 days following the promulgation of final regulations under this 
subsection, require any savings association not in compliance with capital standards to 
submit a plan under subsection (s)(4)(A) of this section that-- 
(~’) addresses the savings association’s need for increased capital; 
(II) describes the manner in which the savings association will increase its capital so as 
to achieve compliance with capital standards; 
(III) specifies the types and levels of activities in which the savings association will 

engage; 
(~’~/) requires any increase in assets to be accompanied by an increase in tangible capital 

not less in percentage amount than the leverage limit then applicable; 
(~/’) requires any increase in assets to be accompanied by an increase in capital not less 
in percentage amount than required under the risk-based capital standard then 
applicable; and 
(~/’:I) is acceptable to the Director. 

(B) On or after January 1, 1991 

On or after January 1, 1991, the Director-- 
(i) shall prohibit any asset growth by any savings association not in compliance with 
capital standards, except as provided in subparagraph (C); and 

(ii) shall require any savings association not in compliance with capital standards to 
comply with a capital directive issued by the Director (which may include such 
restrictions, including restrictions on the payment of dividends and on compensation, as 
the Director determines to be appropriate). 

(C) Limited growth exception 

The Director may permit any savings association that is subject to subparagraph (B) to 
increase its assets in an amount not exceeding the amount of net interest credited to the 
savings association’s deposit liabilities if-- 
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(i) the savings association obtains the Director’s prior approval; 
(ii) any increase in assets is accompanied by an increase in tangible capital in an amount 
not less than 6 percent of the increase in assets (or, in the Director’s discretion if the 
leverage limit then applicable is less than 6 percent, in an amount equal to the increase 
in assets multiplied by the percentage amount of the leverage limit); 
(iii) any increase in assets is accompanied by an increase in capital not less in 
percentage amount than required under the risk-based capital standard then applicable; 
(iv) any increase in assets is invested in low-risk assets, such as first mortgage loans 

secured by 1- to 4-family residences and fully secured consumer loans; and 
(v) the savings association’s ratio of core capital to total assets is not less than the ratio 
existing on January 1, 1991. 

(D) Additional restrictions in case of excessive risks or rates 

The Director may restrict the asset growth of any savings association that the Director 
determines is taking excessive risks or paying excessive rates for deposits. 

(E) Failure to comply with plan, regulation, or order 

The Director shall treat as an unsafe and unsound practice any material failure by a 
savings association to comply with any plan, regulation, or order under this paragraph. 

(F) Effect on other regulatory authority 

This paragraph does not limit any authority of the Director under other provisions of law. 

(7) Exemption from certain sanctions 

(A) Application for exemption 

Any savings association not in compliance with the capital standards prescribed under 

paragraph (1) may apply to the Director for an exemption from any applicable sanction or 
penalty for noncompliance which the Director may impose under this chapter. 

(B) Effect of grant of exemption 

If the Director approves any savings association’s application under subparagraph (A), 
the only sanction or penalty to be imposed by the Director under this chapter for the 
savings association’s failure to comply with the capital standards prescribed under 
paragraph (1) is the growth limitation contained in paragraph (6)(B) or paragraph (6)(C), 
whichever is applicable. 

(C) Standards for approval or disapproval 

(i) Approval 

The Director may approve an application for an exemption if the Director determines 

that-- 
(I) such exemption would pose no significant risk to the Deposit Insurance Fund; 
(II) the savings association’s management is competent; 

(III) the savings association is in substantial compliance with all applicable statutes, 
regulations, orders, and supervisory agreements and directives; and 
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(IV) the savings association’s management has not engaged in insider dealing, 
speculative practices, or any other activities that have jeopardized the association’s 
safety and soundness or contributed to impairing the association’s capital. 

(ii) Denial or revocation of approval 

The Director shall deny any application submitted under clause (i) and revoke any prior 
approval granted with respect to any such application if the Director determines that the 
association’s failure to meet any capital standards prescribed under paragraph (1) is 
accompanied by-- 

(I) a pattern of consistent losses; 
(II) substantial dissipation of assets; 
(III) evidence of imprudent management or business behavior; 
(~’M) a material violation of any Federal law, any law of any State to which such 
association is subject, or any applicable regulation; or 
(M) any other unsafe or unsound condition or activity, other than the failure to meet such 
capital standards. 

(D) Submission of plan required 

Any application submitted under subparagraph (A) shall be accompanied by a plan which- 

meets the requirements of paragraph (6)(A)(ii); and 
is acceptable to the Director. 

(E) Failure to comply with plan 

The Director shall treat as an unsafe and unsound practice any material failure by any 
savings association which has been granted an exemption under this paragraph to 
comply with the provisions of any plan submitted by such association under 
subparagraph (D). 

(F) Exemption not available with respect to unsafe or unsound practices 

This paragraph does not limit any authority of the Director under any other provision of 

law, including section 8 of the Federal Deposit :Insurance Act [12 U.S.C.A. § 18181, to 
take any appropriate action with respect to any unsafe or unsound practice or condition 
of any savings association, other than the failure of such savings association to comply 
with the capital standards prescribed under paragraph (1), 

(8) Temporary authority to make exceptions for eligible savings associations 

(A) In general 

Notwithstanding paragraph (1)(C), the Director may, by order, make exceptions to the 
capital standards prescribed under paragraph (1) for eligible savings associations. No 

exception under this paragraph shall be effective after January 1, 1991. 

(B) Standards for approval or disapproval 

In determining whether to grant an exception under subparagraph (A), the Director shall 
apply the same standards as apply to determinations under paragraph (7)(C). 
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(9) Definitions 

For purposes of this subsection-- 

(A) Core capital 

Unless the Director prescribes a more stringent definition, the term "core capital" means 
core capital as defined by the Comptroller of the Currency for national banks, less any 
unidentifiable intangible assets, 

(B) Qualifying supervisory goodwill 

The term "qualifying supervisory goodwill" means supervisory goodwill existing on April 
12, 1989, amortized on a straightline basis over the shorter of-- 
(i) 20 years, or 
(ii) the remaining period for amortization in effect on April 12, 1989. 

(C) Tangible capital 

The term "tangible capital" means core capital minus any intangible assets (as intangible 
assets are defined by the Comptroller of the Currency for national banks). 

(D) Total assets 

The term "total assets" means total assets (as total assets are defined by the Comptroller 
of the Currency for national banks) adjusted in the same manner as total assets would be 
adjusted in determining compliance with the leverage limit applicable to national banks if 
the savings association were a national bank. 

(10) Use of comptroller’s definitions 

(A) In general 

The standards prescribed under paragraph (1) shall include all relevant substantive 
definitions established by the Comptroller of the Currency for national banks. 

(B) Special rule 

If the Comptroller of the Currency has not made effective regulations defining core capital 
or establishing a risk-based capital standard, the Director shall use the definition and 
standard contained in the Comptroller’s most recently published final regulations. 

(u) Limits on loa[~s to one borrower 

(1) ]:n general 

Section 5200 of the Revised Statutes [12 U,S,C,A, § 84] shall apply to savings 
associations in the same manner and to the same extent as it applies to national banks. 

(2) Special rules 
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(A) Notwithstanding paragraph (:[), a savings association may make loans to one 
borrower under one of the following clauses: 
(i) For any purpose, not to exceed $500,000. 
(ii) To develop domestic residential housing units, not to exceed the lesser of 
$30,000,000 or 30 percent of the savings association’s unimpaired capital and 
unimpaired surplus, if-- 
([} the savings association is and continues to be in compliance with the fully phased-in 
capital standards prescribed under subsection (t) of this section; 

(1][:) the Director, by order, permits the savings association to avail itself of the higher 
limit provided by this clause; 
(1][][) loans made under this clause to all borrowers do not, in aggregate, exceed :[50 
percent of the savings association’s unimpaired capital and unimpaired surplus; and 
(]IV) such loans comply with all applicable Ioan-to-vak~e requirements. 
(B) A savings association’s loans to one borrower to finance the sale of real property 
acquired in satisfaction of debts previously contracted in good faith shall not exceed 50 
percent of the savings association’s unimpaired capital and unimpaired surplus. 

(3) Authority to impose more stringent restrictions 

The Director may impose more stringent restrictions on a savings association’s loans to 
one borrower if the Director determines that such restrictions are necessary to protect 
the safety and soundness of the savings association. 

(v) Reports of conditior~ 

(1) In general 

Each association shall make reports of conditions to the Director which shall be in a form 
prescribed by the Director and shall contain-- 
(A) information sufficient to allow the identification of potential interest rate and credit 

risk; 
(B) a description of any assistance being received by the association, including the type 
and monetary value of such assistance; 
(C) the identity of all subsidiaries and affiliates of the association; 
(!)) the identity, value, type, and sector of investment of all equity investments of the 

associations and subsidiaries; and 
(E) other information that the Director may prescribe. 

(2) Public disclosure 

(A) Reports required under paragraph (1) and all information contained therein shall be 
available to the public upon request, unless the Director determines-- 
(i) that a particular item or classification of information should not be made public in 
order to protect the safety or soundness of the institution concerned or institutions 
concerned, or the Deposit Insurance Fund; or 
(ii) that public disclosure would not otherwise be in the public interest. 
(B) Any determination made by the Director under subparagraph (A) not to permit the 
public disclosure of information shall be made in writing, and if the Director restricts any 

item of information for savings institutions generally, the Director shall disclose the 
reason in detail in the Federal Register. 
(C) The Director’s determinations under subparagraph (A) shall not be subject to judicial 

review. 

(3) Access by certain parties 
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(~,) Notwithstanding paragraph (2), the persons described in subparagraph (B) shall not 
be denied access to any information contained in a report of condition, subject to 
reasonable requirements of confidentiality. Those requirements shall not prevent such 

information from being transmitted to the Comptroller General of the United States for 
analysis. 
(B) The following persons are described in this subparagraph for purposes of 
subparagraph (A): 
(i) the Chairman and ranking minority member of the Committee on Banking, Housing, 
and Urban Affairs of the Senate and their designees; and 
(ii) the Chairman and ranking minority member of the Committee on Banking, Finance 
and Urban Affairs of the House of Representatives and their designees. 

(4) First tier penalties 

Any savings association which-- 
(/~) maintains procedures reasonably adapted to avoid any inadvertent and unintentional 
error and, as a result of such an error-- 
(i) fails to submit or publish any report or information required by the Director under 
paragraph (1) or (2), within the period of time specified by the Director; or 
(ii) submits or publishes any false or misleading report or information; or 
(B) inadvertently transmits or publishes any report which is minimally late, 

shall be subject to a penalty of not more than $2,000 for each day during which such 
failure continues or such false or misleading information is not corrected. The savings 
association shall have the burden of proving by a preponderence [FN2] of the evidence 
that an error was inadvertent and unintentional and that a report was inadvertently 
transmitted or published late. 

(5) Second tier penalties 

Any savings association which-- 
(/~) fails to submit or publish any report or information required by the Director under 
paragraph (1) or (2), within the period of time specified by the Director; or 
(B) submits or publishes any false or misleading report or information, 

in a manner not described in paragraph (4) shall be subject to a penalty of not more than 
$20,000 for each day during which such failure continues or such false or misleading 
information is not corrected. 

(6) Third tier penalties 

If any savings association knowingly or with reckless disregard for the accuracy of any 
information or report described in paragraph (5) submits or 

(publishes any false or misleading report or information, the Director may assess a 
penalty of not more than $1,000,000 or 1 percent of total assets, whichever is less, per 
day for each day during which such failure continues or such false or misleading 
information is not corrected. 

(7) Assessment 
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Any penalty imposed under paragraph (4), (5), or (6) shall be assessed and collected 
by the Director in the manner provided in subparagraphs (E), (F), (G), and (I) of 
section 8(0(2) of the Federal Deposit Insurance Act [J2 U.S.C.A. § 1818(i)(2)(E), (F), 

(G), (I)] (for penalties imposed under such section), and any such assessment 
(including the determination of the amount of the penalty) shall be subject to the 
provisions of such subsection. 

(8) Hearing 

Any savings association against which any penalty is assessed under this subsection 
shall be afforded a hearing if such savings association submits a request for such 
hearing within 20 days after the issuance of the notice of assessment. Section 8(h) of 
the Federal Deposit Insurance Act []2 U.S.CA~ § lS]g(h)] shall apply to any 
proceeding under this subsection. 

(w) Forfeiture of franchise for money laundering or cash transaction reporting offenses 

(1) In general 

(A) Conviction of Title 18 offense 

(I) Duty to notify 

If a Federal savings association has been convicted of any criminal offense under 
section ]956 or ]957 of Title ]8, the Attorney General shall provide to the 
Director a written notification of the conviction and shall include a certified copy of 
the order of conviction from the court rendering the decision. 

(II) Notice of termination; pretermination hearing 

After receiving written notification from the Attorney General of such a conviction, 
the Director shall issue to the savings association a notice of the Director’s 
intention to terminate all rights, privileges, and franchises of the savings 
association and schedule a pretermination hearing. 

(B) Conviction of Title 31 offenses 

If a Federal savings association is convicted of any criminal offense under section 

5322 or 5324 of Title 31 after receiving written notification from the Attorney 
General, the Director may issue to the savings association a notice of the Director’s 
intention to terminate all rights, privileges, and franchises of the savings association 
and schedule a pretermination hearing. 

(C) Judicial review 

Subsection (d)(1)(B)(vii) of this section shall apply to any proceeding under this 
subsection. 

(2) Factors to be considered 
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[n determining whether a franchise shall be forfeited under paragraph (1), the 
Director shall take into account the following factors: 

(A) The extent to which directors or senior executive officers of the savings 
association knew of, were [FN3] involved in, the commission of the money 
laundering offense of which the association was found guilty. 
(B) The extent to which the offense occurred despite the existence of policies and 
procedures within the savings association which were designed to prevent the 
occurrence of any such offense. 
(C:) The extent to which the savings association has fully cooperated with law 
enforcement authorities with respect to the investigation of the money laundering 
offense of which the association was found guilty. 
(D) The extent to which the savings association has implemented additional internal 
controls (since the commission of the offense of which the savings association was 
found guilty) to prevent the occurrence of any other money laundering offense. 
(E) The extent to which the interest of the local community in having adequate 
deposit and credit services available would be threatened by the forfeiture of the 
franchise. 

(3) Successor liability 

This subsection shall not apply to a successor to the interests of, or a person who 
acquires, a savings association that violated a provision of law described in paragraph 
(1), if the successor succeeds to the interests of the violator, or the acquisition is 
made, in good faith and not for purposes of evading this subsection or regulations 
prescribed under this subsection. 

(4) "Senior executive officer" defined 

The term "senior executive officer" has the same meaning as in regulations prescribed 
under section 32(f) of the Federal Deposit :Insurance Act [12 

(x) Home State citizenship 

In determining whether a Federal court has diversity jurisdiction over a case in which a 
Federal savings association is a party, the Federal savings association shall be considered 
to be a citizen only of the State in which such savings association has its home office. 

12 USC s. 1467 

§ 1467, Examination fees 

(a) Examination of savings associations 

The cost of conducting examinations of savings associations pursuant to section ]464(d) 
of this title shall be assessed by the Director against each such savings association as 
the Director deems necessary or appropriate. 

(b) Examination of affiliates 

The cost of conducting examinations of affiliates of savings associations pursuant to this 

(PAGE } 



chapter may be assessed by the Director against each affiliate that is examined as the 
Director deems necessary or appropriate. 

(c) Assessment against association in case of affiliate’s refusal to pay 

(1) In general 

Subject to paragraph (2), if any affiliate of any savings association-- 

(A) refuses to pay any assessment under subsection (b) of this section; or 

(B) fails to pay any such assessment before the end of the 60-day period beginning 

on the date of the assessment, 

the Director may assess such cost against, and collect such cost from, such savings 

association. 

(2) Affiliate of more than 1 savings association 

If any affiliate referred to in paragraph (1) is an affiliate of more than 1 savings 
association, the assessment with respect to the affiliate against, and collected from, 
any affiliated savings association in such proportions as the Director may prescribe. 

(d) Civil money penalty for affiliate’s refusal to cooperate 

(1) Penalty imposed 

If any affiliate of any savings association-- 

(,~) refuses to permit any examiner appointed by the Director to make an 

examination; or 

(B) refuses to provide any information required to be disclosed in the course of any 

examination, 

the savings association shall forfeit and pay a civil penalty of not more than $5,000 
for each day that any such refusal continues, 

(2) Assessment and collection 

Any penalty imposed under paragraph (i) shall be assessed and collected by the 
Director, in the manner provided in section 8(0(2) of the Federal Deposit ]:nsurance 
Act [12 U.S.C.A. § 1818(1)(2)]. 

(e) Regulations 

Only the Director may prescribe regulations with respect to-- 

(::[) the computation of, and the assessment for, the cost of conducting examinations 
pursuant to this section; and 

(2) the collection and use of such assessments and any fees under this section. 

Such regulations may establish formulas to determine a fee or schedule of fees to cover 
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the costs of examinations and also to cover the cost of processing applications, filings, 
notices, and requests for approvals by the Director or the Director’s designee. 

(f) Collection through FDIC or Federal home loan banks 

The Corporation or the Federal home loan banks shall, upon request of and by 
agreement with the Director, collect fees and assessments on behalf of the Director and 
be reimbursed for the actual cost of collection. 

(g) Costs of other examinations 

(1) Examination of fiduciary activities 

In addition to any assessment imposed pursuant to subsection (a) of this section, the 
cost of conducting examinations of fiduciary activities of savings associations which 

exercise fiduciary powers (including savings associations or similar institutions in the 
District of Columbia) shall be assessed by the Director against such savings 

associations (or similar institutions). 

(2) Examinations in excess of 2 per calendar year 

If any savings association or affiliate of a savings association is examined by the 
Director, or the Corporation, as the case may be, more than 2 times in any calendar 
year, the cost of conducting such additional examinations shall be assessed, in 
addition to any assessment imposed pursuant to subsection (a) of this section, by the 
Director or the Corporation, as the case may be, against such savings association or 
affiliate. 

(h) Additional information 

Any savings association and any affiliate of any savings association shall provide the 
Director with access to any information or report with respect to any examination made 
by any public regulatory authority and furnish any additional information with respect 
thereto as the Director may require. 

(i) Treatment of examination assessments 

(1) Deposits 

Amounts received by the Director from assessments under this section (other than an 

assessment under subsection (d)(2) of this section) or section |467a(b)(4) of this title 
may be deposited in the manner provided in section 5234 of the Revised Statutes 

U.S.C.A~ § :19g] with respect to assessments by the Comptroller of the Currency. 

(2) Assessments are not government funds 

The amounts received by the Director from any assessment under this section shall 
not be construed to be Government or public funds or appropriated money. 
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(3) Assessments are not subject to apportionment of funds 

Notwithstanding any other provision of law, the amounts received by the Director from 
any assessment under this section shall not be subject to apportionment for the 
purpose of chapter 15 of Title 31 or under any other authority. 

(j) Processing fee 

The Director may, in the Director’s sole discretion, assess against any person that 
submits to the Director an application, filing, notice, or request a fee to cover the cost of 
processing such submission. 

(k) Fees for examinations and supervisory activities 

The Director may assess against institutions for which the Director is the appropriate 
Federal banking agency, as defined in section 3 of the Federal Deposit Insurance Act [ lg 

U.S.C.A. § ] gl 3], fees to fund the direct and indirect expenses of the Office as the 
Director deems necessary or appropriate. The fees may be imposed more frequently than 
annually at the discretion of the Director. 

(/) Working capital 

The Director is authorized to impose fees and assessments pursuant to subsections (a), 
(b), (e), and (k) of this section, in excess of actual expenses for any given year, to 
permit the Director to maintain a working capital fund. The Director shall remit to the 

payors of such fees and assessments any funds collected in excess of what he deems 
necessary to maintain such working capital fund. 

(m) Use of funds 

The Director is authorized to use the combined resources retained through fees and 
assessments imposed pursuant to this section to pay all direct and indirect salary and 
administrative expenses of the Office, including contracts and purchases of property and 
services, and the direct and indirect expenses of the examinations and supervisory 

activities of the Office. 

12 USC s.1467a 

§ 1467a. Regulations of holding companies 

(a) Definitions 

(1) In general 

As used in this section, unless the context otherwise requires-- 

(A) Savings association 

{PAGE } 



The term "savings association" includes a savings bank or cooperative bank which is 
deemed by the Director to be a savings association under subsection (0 of this section. 

(B) Uninsured institution 

The term "uninsured institution" means any depository institution the deposits of which 
are not insured by the Federal Deposit Insurance Corporation. 

(C) Company 

The term "company" means any corporation, partnership, trust, joint-stock company, or 
similar organization, but does not include the Federal Deposit Insurance Corporation, the 

Resolution Trust Corporation, any Federal home loan bank, or any company the majority 
of the shares of which is owned by the United States or any State, or by an 
instrumentality of the United States or any State. 

(D) Savings and loan holding company 

(i) In general 

Except as provided in clause (ii), the term "savings and loan holding company" means 
any company that directly or indirectly controls a savings association or that controls any 
other company that is a savings and loan holding company. 

(ii) Exclusion 

The term "savings and loan holding company" does not include a bank holding company 
that is registered under, and subject to, the Bank Holding Company Act of 1956 [12 
U.S.C.A. § 1841 et seq.], or to any company directly or indirectly controlled by such 
company (other than a savings association). 

(E) Multiple savings and loan holding company 

The term "multiple savings and loan holding company" means any savings and loan 
holding company which directly or indirectly controls 2 or more savings associations. 

(F) Diversified savings and loan holding company 

The term "diversified savings and loan holding company" means any savings and loan 
holding company whose subsidiary savings association and related activities as permitted 
under paragraph (2) of subsection (c) of this section represented, on either an actual or a 
pro forma basis, less than 50 percent of its consolidated net worth at the close of its 
preceding fiscal year and of its consolidated net earnings for such fiscal year, as 
determined in accordance with regulations issued by the Director. 

(G) Subsidiary 

The term "subsidiary" has the same meaning as in section 3 of the Federal Deposit 
:Insurance Act [12 U.S,C,A, § 1813], 

(H) Affiliate 
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The term "affiliate" of a savings association means any person which controls, is 
controlled by, or is under common control with, such savings association. 

Bank holding company 

The terms "bank holding company" and "bank" have the meanings given to such terms in 
section 2 of the Bank Holding Company Act of 1956 [12 UoSoCoAo § 1841]o 

Acquire 

The term "acquire" has the meaning given to such term in section 13(0(8) of the Federal 
Deposit ]:nsurance Act [12 U.S.C.A. § 1823(f)(8)]. 

(2) Control 

For purposes of this section, a person shall be deemed to have control of-- 
(.~) a savings association if the person directly or indirectly or acting in concert with one 
or more other persons, or through one or more subsidiaries, owns, controls, or holds with 
power to vote, or holds proxies representing, more than 25 percent of the voting shares 
of such savings association, or controls in any manner the election of a majority of the 
directors of such association; 
(B) any other company if the person directly or indirectly or acting in concert with one or 
more other persons, or through one or more subsidiaries, owns, controls, or holds with 
power to vote, or holds proxies representing, more than 25 percent of the voting shares 
or rights of such other company, or controls in any manner the election or appointment 
of a majority of the directors or trustees of such other company, or is a general partner in 
or has contributed more than 25 percent of the capital of such other company; 
(12) a trust if the person is a trustee thereof; or 
(D) a savings association or any other company if the Director determines, after 
reasonable notice and opportunity for hearing, that such person directly or indirectly 
exercises a controlling influence over the management or policies of such association or 
other company. 

(3) Exclusions 

Notwithstanding any other provision of this subsection, the term "savings and loan 
holding company" does not include-- 
(A) any company by virtue of its ownership or control of voting shares of a savings 
association or a savings and loan holding company acquired in connection with the 
underwriting of securities if such shares are held only for such period of time (not 
exceeding 120 days unless extended by the Director) as will permit the sale thereof on a 
reasonable basis; and 
(B) any trust (other than a pension, profit-sharing, shareholders’, voting, or business 
trust) which controls a savings association or a savings and loan holding company if such 
trust by its terms must terminate within 25 years or not later than 21 years and 10 
months after the death of individuals living on the effective date of the trust, and is (i) in 
existence on June 26, 1967, or (ii) a testamentary trust created on or after June 26, 
1967. 

(4) Special rule relating to qualified stock issuance 

No savings and loan holding company shall be deemed to control a savings association 
solely by reason of the purchase by such savings and loan holding company of shares 
issued by such savings association, or issued by any savings and loan holding company 
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(other than a bank holding company) which controls such savings association, in 
connection with a qualified stock issuance if such purchase is approved by the Director 
under subsection (q)(1)(D) of this section, unless the acquiring savings and loan holding 
company, directly or indirectly, or acting in concert with 1 or more other persons, or 
through 1 or more subsidiaries, owns, controls, or holds with power to vote, or holds 
proxies representing, more than 15 ~ercent of the voting shares of such savings 
association or holding company. 

(b) Registration and examination 

(1) In general 

Within 90 days after becoming a sawngs and loan holding company, each savings and 
loan holding company shall register with the Director on forms prescribed by the Director, 
which shall include such information, under oath or otherwise, with respect to the 

financial condition, ownership, operations, management, and intercompany relationships 
of such holding company and its subsidiaries, and related matters, as the Director may 
deem necessary or appropriate to carry out the purposes of this section. Upon 
application, the Director may extend the time within which a savings and loan holding 
company shall register and file the requisite information. 

(2) Reports 

Each savings and loan holding company and each subsidiary thereof, other than a savings 
association, shall file with the Director, and the regional office of the Director of the 
district in which its principal office is located, such reports as may be required by the 
Director. Such reports shall be made under oath or otherwise, and shall be in such form 

and for such periods, as the Director may prescribe. Each report shall contain such 
information concerning the operations of such savings and loan holding company and its 
subsidiaries as the Director may require. 

(3) Books and records 

Each savings and loan holding company shall maintain such books and records as may be 
prescribed by the Director. 

(4) Examinations 

Each savings and loan holding company and each subsidiary thereof (other than a bank) 
shall be subject to such examinations as the Director may prescribe. The cost of such 

examinations shall be assessed against and paid by such holding company. Examination 
and other reports may be furnished by the Director to the appropriate State supervisory 
authority. The Director shall, to the extent deemed feasible, use for the purposes of this 
subsection reports filed with or examinations made by other Federal agencies or the 
appropriate State supervisory authority. 

(5) Agent for service of process 

The Director may require any savings and loan holding company, or persons connected 
therewith if it is not a corporation, to execute and file a prescribed form of irrevocable 
appointment of agent for service of process. 

(6) Release from registration 
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The Director may at any time, upon the Director’s own motion or upon application, 
release a registered savings and loan holding company from any registration theretofore 
made by such company, if the Director determines that such company no longer has 
control of any savings association. 

(c) Holding company activities 

(1) Prohibited activities 

Except as otherwise provided in this subsection, no savings and loan holding company 
and no subsidiary which is not a savings association shall-- 
(A) engage in any activity or render any service for or on behalf of a savings association 
subsidiary for the purpose or with the effect of evading any law or regulation applicable 
to such savings association; 
(B) commence any business activity, other than the activities described in paragraph 
(2); or 
(12) continue any business activity, other than the activities described in paragraph (2), 
after the end of the 2-year period beginning on the date on which such company received 
approval under subsection (e) of this section to become a savings and loan holding 
company subject to the limitations contained in this subparagraph. 

(2) Exempt activities 

The prohibitions of subparagraphs (g) and (C) of paragraph (1) shall not apply to the 
following business activities of any savings and loan holding company or any subsidiary 
(of such company) which is not a savings association: 
(A) Furnishing or performing management services for a savings association subsidiary 
of such company. 
(il) Conducting an insurance agency or escrow business. 
(1::::) Holding, managing, or liquidating assets owned or acquired from a savings 
association subsidiary of such company. 
(D) Holding or managing properties used or occupied by a savings association subsidiary 
of such company. 
(1~) Acting as trustee under deed of trust. 
(F) Any other activity-- 
(i) which the Board of Governors of the Federal Reserve System, by regulation, has 
determined to be permissible for bank holding companies under section 4(c) of the Bank 
Holding Company Act of 1956 [12 U.S.C.A. § 1843(c)], unless the Director, by regulation, 
prohibits or limits any such activity for savings and loan holding companies; or 
(ii) in which multiple savings and loan holding companies were authorized (by 
regulation) to directly engage on March 5, 1987. 
(G) In the case of a savings and loan holding company, purchasing, holding, or disposing 
of stock acquired in connection with a qualified stock issuance if the purchase of such 
stock by such savings and loan holding company is approved by the Director pursuant to 
subsection (q)(1)(D) of this section. 

(3) Certain limitations on activities not applicable to certain holding companies 

Notwithstanding paragraphs (4) and (6) of this subsection, the limitations contained in 
subparagraphs (B) and (C) of paragraph (1) shall not apply to any savings and loan 
holding company (or any subsidiary of such company) which controls-- 
(A) only 1 savings association, if the savings association subsidiary of such company is a 

qualified thrift lender (as determined under subsection (m) of this section); or 
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(B) more than 1 savings association, if-- 
(i) all, or all but 1, of the savings association subsidiaries of such company were initially 
acquired by the company or by an individual who would be deemed to control such 
company if such individual were a cornpany-- 
(~:) pursuant to an acquisition under section 13(c) or 13(k) of the Federal Deposit 
Insurance Act [i:[2 UoS,C,A, § 1823(c) or (k)] or section 408(m) of the National Housing 
Act [12 U,S.C.A. § 1730a(m)]; or 
(~:I) pursuant to an acquisition in which assistance was continued to a savings 
association under section 13(0 of the Federal Deposit Insurance Act; and 
(ii) all of the savings association subsidiaries of such company are qualified thrift lenders 
(as determined under subsection (m) of this section). 

(4) Prior approval of certain new activities required 

(A) In general 

No savings and loan holding company and no subsidiary which is not a savings 
association shall commence, either de novo or by an acquisition (in whole or in part) of a 
going concern, any activity described in paragraph (2)(F)(i) of this subsection without the 
prior approval of the Director. 

(B) Factors to be considered by Director 

In considering any application under subparagraph (A) by any savings and loan holding 
company or any subsidiary of any such company which is not a savings association, the 
Director shall consider-- 
(i) whether the performance of the activity described in such application by the company 
or the subsidiary can reasonably be expected to produce benefits to the public (such as 
greater convenience, increased competition, or gains in efficiency) that outweigh possible 
adverse effects of such activity (such as undue concentration of resources, decreased or 
unfair competition, conflicts of interest, or unsound financial practices); 
(ii) the managerial resources of the companies involved; and 
(iii) the adequacy of the financial resources, including capital, of the companies involved. 

(C) Director may differentiate between new and ongoing activities 

In prescribing any regulation or considering any application under this paragraph, the 
Director may differentiate between activities commenced de novo and activities 
commenced by the acquisition, in whole or in part, of a going concern. 

(D) Approval or disapproval by order 

The approval or disapproval of any application under this paragraph by the Director shall 
be made in an order issued by the Director containing the reasons for such approval or 
disapproval. 

(5) Grace period to achieve compliance 

If any savings association referred to in paragraph (3) fails to maintain the status of such 
association as a qualified thrift lender, the Director may allow, for good cause shown, any 
company that controls such association (or any subsidiary of such company which is not a 
savings association) up to 3 years to comply with the limitations contained in paragraph 

(1)(C). 
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(6) Special provisions relating to certain companies affected by 1987 amendments 

(A) Exception to 2-year grace period for achieving compliance 

Notwithstanding paragraph (1)(C), any company which received approval under 

subsection (e) of this section to acquire control of a savings association between March 5, 
1987, and August 10, 1987, shall not continue any business activity other than an 
activity described in paragraph (2) after August 10, 1987. 

(B) Exemption for activities lawfully engaged in before March 5, 1987 

Notwithstanding paragraph (1)(C) and subject to subparagraphs (C) and (D), any savings 
and loan holding company which received approval, before March 5, 1987, under 
subsection (e) of this section to acquire control of a savings association may engage, 
directly or through any subsidiary (other than a savings association subsidiary of such 
company), in any activity in which such company or such subsidiary was lawfully engaged 

on such date. 

(C) Termination of subparagraph (B) exemption 

The exemption provided under subparagraph (B) for activities engaged in by any savings 
and loan holding company or a subsidiary of such company (which is not a savings 
association) which would otherwise be prohibited under paragraph (1)(C) shall terminate 
with respect to such activities of such company or subsidiary upon the occurrence (after 
August 10, 1987) of any of the following: 
(i) The savings and loan holding company acquires control of a bank or an additional 
savings association (other than a savings association acquired pursuant to section 13(c) 
or 13(k) of the Federal Deposit ]:nsurance Act [12 UoS.C.A. § 1823(c) or (k)] or section 
406(f) or 408(m) of the National Housing Act [12 U.S.C.A. § 1729(0 or 1730a(m)]). 
(ii) Any savings association subsidiary of the savings and loan holding company fails to 
qualify as a domestic building and loan association under section 7701(a)(19) of the 
:Internal Revenue Code of 1986 [26 U.S.C.A. § 7701(a)(19)]. 
(iii) The savings and loan holding company engages in any business activity-- 
(I) which is not described in paragraph (2); and 
(II) in which it was not engaged on March 5, 1987. 
(iv) Any savings association subsidiary of the savings and loan holding company 
increases the number of locations from which such savings association conducts business 
after March 5, 1987 (other than an increase which occurs in connection with a transaction 
under section 13(c) or (k) of the Federal Deposit ]:nsurance Act or section 408(m) of the 
National Housing Act. 
(v) Any savings association subsidiary of the savings and loan holding company permits 
any overdraft (including an intraday overdraft), or incurs any such overdraft in its 
account at a Federal Reserve bank, on behalf of an affiliate, unless such overdraft is the 
result of an inadvertent computer or accounting error that is beyond the control of both 
the savings association subsidiary and the affiliate. 

(D} Order by Director to terminate subparagraph (B) activity 

Any activity described in subparagraph (B) may also be terminated by the Director, after 
opportunity for hearing, if the Director determines, having due regard for the purposes of 
this chapter, that such action is necessary to prevent conflicts of interest or unsound 
practices or is in the public interest. 
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(7) Foreign savings and loan holding company 

Notwithstanding any other provision of this section, any savings and loan holding 
company organized under the laws of a foreign country as of June 1, 1984 (including any 
subsidiary thereof which is not a savings association), which controls a single savings 
association on August 10, 1987, shall not be subject to this subsection with respect to 
any activities of such holding company which are conducted exclusively in a foreign 
country. 

(8) Exemption for bank holding companies 

Except for paragraph (1)(A), this subsection shall not apply to any company that is 
treated as a bank holding company for purposes of section 4 of the Bank Holding 
Company Act of 1956 [12 UoSoCoAo § 1843], or any of its subsidiaries. 

(9) Prevention of new affiliations between S&L holding companies and commercial firms 

(A) ]:n general 

Notwithstanding paragraph (3), no company may directly or indirectly, including through 
any merger, consolidation, or other type of business combination, acquire control of a 
savings association after blay 4, 1999, unless the company is engaged, directly or 
indirectly (including through a subsidiary other than a savings association), only in 
activities that are permitted-- 
(i) under paragraph (1)(C) or (2) of this subsection; or 
(ii) for financial holding companies under section 4(k) of the Bank Holding Company Act 
of 1956 [12 U.S.C.A. § 1843(k)]. 

(B) Prevention of new commercial affiliations 

Notwithstanding paragraph (3), no savings and loan holding company may engage 
directly or indirectly (including through a subsidiary other than a savings association) in 
any activity other than as described in clauses (i) and (ii) of subparagraph (A). 

(C) Preservation of authority of existing unitary S&L holding companies 

Subparagraphs (A) and (B) do not apply with respect to any company that was a savings 
and loan holding company on May 4, 1999, or that becomes a savings and loan holding 
company pursuant to an application pending before the Office on or before that date, and 
that-- 
(i) meets and continues to meet the requirements of paragraph (3); and 
(ii) continues to control not fewer than 1 savings association that it controlled on May 4, 
1999, or that it acquired pursuant to an application pending before the Office on or 
before that date, or the successor to such savings association. 

(D) Corporate reorganizations permitted 

This paragraph does not prevent a transaction that-- 
(i) involves solely a company under common control with a savings and loan holding 
company from acquiring, directly or indirectly, control of the savings and loan holding 
company or any savings association that is already a subsidiary of the savings and loan 
holding company; or 
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(ii) involves solely a merger, consolidation, or other type of business combination as a 
result of which a company under common control with the savings and loan holding 
company acquires, directly or indirectly, control of the savings and loan holding company 
or any savings association that is already a subsidiary of the savings and loan holding 
company. 

(E) Authority to prevent evasions 

The Director may issue interpretations, regulations, or orders that the Director 

determines necessary to administer and carry out the purpose and prevent evasions of 
this paragraph, including a determination that, notwithstanding the form of a transaction, 
the transaction would in substance result in a company acquiring control of a savings 

association. 

(F) Preservation of authority for family trusts 

Subparagraphs (A) and (B) do not apply with respect to any trust that becomes a savings 
and loan holding company with respect to a savings association, if-- 
(i) not less than 85 percent of the beneficial ownership interests in the trust are 
continuously owned, directly or indirectly, by or for the benefit of members of the same 
family, or their spouses, who are lineal descendants of common ancestors who controlled, 

directly or indirectly, such savings association on May 4, 1999, or a subsequent date, 
pursuant to an application pending before the Office on or before May 4, 1999; and 
(ii) at the time at which such trust becomes a savings and loan holding company, such 
ancestors or lineal descendants, or spouses of such descendants, have directly or 
indirectly controlled the savings association continuously since May 4, 1999, or a 
subsequent date, pursuant to an application pending before the Office on or before May 

4, 1999. 

(d) Transactions with affiliates 

Transactions between any subsidiary savings association of a savings and loan holding 
company and any affiliate (of such savings association subsidiary) shall be subject to the 
limitations and prohibitions specified in section 1468 &this title. 

(e) Acqtfisitions 

(1) In general 

It shall be unlawful for-- 
(A) any savings and loan holding company directly or indirectly, or through one or more 
subsidiaries or through one or more transactions-- 
(i) to acquire, except with the prior written approval of the Director, the control of a 
savings association or a savings and loan holding company, or to retain the control of 
such an association or holding company acquired or retained in violation of this section as 
heretofore or hereafter in effect; 
(ii) to acquire, except with the prior written approval of the Director, by the process of 
merger, consolidation, or purchase of assets, another savings association or a savings 
and loan holding company, or all or substantially all of the assets of any such association 
or holding company; 
(iii) to acquire, by purchase or otherwise, or to retain, except with the prior written 
approval of the Director, more than 5 percent of the voting shares of a savings 
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association not a subsidiary, or of a savings and loan holding company not a subsidiary, 
or in the case of a multiple savings and loan holding company (other than a company 
described in subsection (c)(8) of this section), to acquire or retain, and the Director may 
not authorize acquisition or retention of, more than 5 percent of the voting shares of any 
company not a subsidiary which is engaged in any business activity other than the 
activities specified in subsection (c)(2) of this section° This clause shall not apply to 
shares of a savings association or of a savings and loan holding company-- 
(1:) held as a bona fide fiduciary (whether with or without the sole discretion to vote such 

shares); 
([1:) held temporarily pursuant to an underwriting commitment in the normal course of 
an underwriting business; 
([1:1:) held in an account solely for trading purposes; 
(IV) over which no control is held other than control of voting rights acquired in the 
normal course of a proxy solicitation; 
(V) acquired in securing or collecting a debt previously contracted in good faith, during 
the 2-year period beginning on the date of such acquisition or for such additional time 
(not exceeding 3 years) as the Director may permit if the Director determines that such 

an extension will not be detrimental to the public interest; 
(V]:) acquired under section 408(m) of the National Housing Act [12 U,S,C,A, § 
1730a(m)] or section 13(k) of the Federal Deposit Insurance Act [12 UoS,C,A, § 

(V]::~) held by any insurance company, as defined in section 2(a)(17) of the Investment 
Company Act of 1940 [15 U,S,C,A, § 80a-2(a)(17)], except as provided in paragraph (6); 

or 
(V]::~I} acquired pursuant to a qualified stock issuance if such purchase is approved by 
the Director under subsection (q)(1)(D) of this section~ 

except that the aggregate amount of shares held under this clause (other than under 
subclauses (I), (II), (III), (IV), and (VI)) may not exceed 15 percent of all outstanding 
shares or of the voting power of a savings association or savings and loan holding 

company; or 
(iv) to acquire the control of an uninsured institution, or to retain for more than one year 

after February 14, 1968, or from the date on which such control was acquired, whichever 
is later, except that the Director may upon application by such company extend such 
one-year period from year to year, for an additional period not exceeding 3 years, if the 
Director finds such extension is warranted and is not detrimental to the public interest; 

and 
(B) any other company, without the prior written approval of the Director, directly or 
indirectly, or through one or more subsidiaries or through one or more transactions, to 
acquire the control of one or more savings associations, except that such approval shall 
not be required in connection with the control of a savings association, (J) acquired by 

devise under the terms of a will creating a trust which is excluded from the definition of 
"savings and loan holding company" under subsection (a) of this section, (ii) acquired in 
connection with a reorganization in which a person or group of persons, having had 
control of a savings association for more than 3 years, vests control of that association in 
a newly formed holding company subject to the control of the same person or group of 
persons, or (iii) acquired by a bank holding company that is registered under, and subject 
to, the Bank Holding Company Act of 1956 [12 U.S.C.A. § 1841 et seq.], or any company 
controlled by such bank holding company. The Director shall approve an acquisition of a 
savings association under this subparagraph unless the Director finds the financial and 
managerial resources and future prospects of the company and association involved to be 

such that the acquisition would be detrimental to the association or the insurance risk of 
the Deposit Insurance Fund, and shall render a decision within 90 days after submission 
to the Director of the complete record on the application. 
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Consideration of the managerial resources of a company or savings association under 
subparagraph (B) shall include consideration of the competence, experience, and 
integrity of the officers, directors, and principal shareholders of the company or 
association, 

(2) Factors to be considered 

The Director shall not approve any acquisition under subparagraph (A)(0 or (A)(ii), or of 
more than one savings association under subparagraph (B) of paragraph (1) of this 
subsection, any acquisition of stock in connection with a qualified stock issuance, any 
acquisition under paragraph (4)(A), or any transaction under section 13(k) of the Federal 
Deposit Insurance Act [12 U.S.C.A. § 1823(k)], except in accordance with this paragraph° 
In every case, the Director shall take into consideration the financial and managerial 
resources and future prospects of the company and association involved, the effect of the 
acquisition on the association, the insurance risk to the Deposit Insurance Fund, and the 
convenience and needs of the community to be served, and shall render a decision within 
90 days after submission to the Director of the complete record on the application. 
Consideration of the managerial resources of a company or savings association shall 
include consideration of the competence, experience, and integrity of the officers, 
directors, and principal shareholders of the company or association. Before approving any 
such acquisition, except a transaction under section 13(k) of the Federal Deposit 
Insurance Act, the Director shall request from the Attorney General and consider any 
report rendered within 30 days on the competitive factors involved, The Director shall not 
approve any proposed acquisition-- 
(/~,) which would result in a monopoly, or which would be in furtherance of any 
combination or conspiracy to monopolize or to attempt to monopolize the savings and 
loan business in any part of the United States, 
(B) the effect of which in any section of the country may be substantially to lessen 
competition, or tend to create a monopoly, or which in any other manner would be in 
restraint of trade, unless it finds that the anticompetitive effects of the proposed 
acquisition are clearly outweighed in the public interest by the probable effect of the 
acquisition in meeting the convenience and needs of the community to be served, 
(I::) if the company fails to provide adequate assurances to the Director that the company 
will make available to the Director such information on the operations or activities of the 
company, and any affiliate of the company, as the Director determines to be appropriate 
to determine and enforce compliance with this chapter, or 
(D) in the case of an application involving a foreign bank, if the foreign bank is not 
subject to comprehensive supervision or regulation on a consolidated basis by the 
appropriate authorities in the bank’s home country. 

(3) Interstate acquisitions 

No acquisition shall be approved by the Director under this subsection which will result in 
the formation by any company, through one or more subsidiaries or through one or more 
transactions, of a multiple savings and loan holding company controlling savings 
associations in more than one State, unless-- 
(A) such company, or a savings association subsidiary of such company, is authorized to 
acquire control of a savings association subsidiary, or to operate a home or branch office, 
in the additional State or States pursuant to section 13(k) of the Federal Deposit 
Insurance Act [:i2 U.S.C.A. § 1823(k)]; 
(B) such company controls a savings association subsidiary which operated a home or 
branch office in the additional State or States as of March 5, 1987; or 
(I::::) the statutes of the State in which the savings association to be acquired is located 
permit a savings association chartered by such State to be acquired by a savings 
association chartered by the State where the acquiring savings association or savings and 
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loan holding company is located or by a holding company that controls such a State 
chartered savings association, and such statutes specifically authorize such an acquisition 
by language to that effect and not merely by implication. 

(4) Acquisitions by certain individuals 

(A) In general 

Notwithstanding subsection (h)(2) of this section, any director or officer of a savings and 
loan holding company, or any individual who owns, controls, or holds with power to vote 
(or holds proxies representing) more than 25 percent of the voting shares of such holding 
company, may acquire control of any savings association not a subsidiary of such savings 
and loan holding company with the prior written approval of the Director, 

(B) Treatment of certain holding companies 

If any individual referred to in subparagraph (A) controls more than 1 savings and loan 
holding company or more than 1 savings association, any savings and loan holding 
company controlled by such individual shall be subject to the activities limitations 
contained in subsection (c) of this section to the same extent such limitations apply to 
multiple savings and loan holding companies, unless all or all but 1 of the savings 
associations (including any institution deemed to be a savings association under 
subsection (I) of this section) controlled directly or indirectly by such individual was 
acquired pursuant to an acquisition described in subdause (I) or (1I) of subsection 
(c)(3)(B)(i) of this section. 

(5) Acquisitions pursuant to certain security interests 

This subsection and subsection (c)(2) of this section do not apply to any savings and loan 
holding company which acquired the control of a savings association or of a savings and 
loan holding company pursuant to a pledge or hypothecation to secure a loan, or in 
connection with the liquidation of a loan, made in the ordinary course of business. It shall 
be unlawful for any such company to retain such control for more than one year after 
February 14, 1968, or from the date on which such control was acquired, whichever is 
later, except that the Director may upon application by such company extend such one- 
year period from year to year, for an additional period not exceeding 3 years, if the 
Director finds such extension is warranted and would not be detrimental to the public 
interest. 

(6) Shares held by insurance affiliates 

Shares described in clause (iii)(VII) of paragraph (1)(A) shall not be excluded for 
purposes of clause (iii) of such paragraph if-- 
(A) all shares held under such clause (iii)(VlI) by all insurance company affiliates of such 
savings association or savings and loan holding company in the aggregate exceed 5 
percent of all outstanding shares or of the voting power of the savings association or 
savings and loan holding company; or 
(B) such shares are acquired or retained with a view to acquiring, exercising, or 
transferring control of the savings association or savings and loan holding company. 

(f) Declaration of dividend 

Every subsidiary savings association of a savings and loan holding company shall give 
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the Director not less than 30 days’ advance notice of the proposed declaration by its 
directors of any dividend on its guaranty, permanent, or other nonwithdrawable stock. 
Such notice period shall commence to mn from the date of receipt of such notice by the 
Director. Any such dividend declared within such period, or without the giving of such 
notice to the Director, shall be invalid and shall confer no rights or benefits upon the 
holder of any such stock. 

(g) Administratior~ arid er~forcement 

(1) In general 

The Director is authorized to issue such regulations and orders as the Director deems 
necessary or appropriate to enable the Director to administer and carry out the purposes 
of this section, and to require compliance therewith and prevent evasions thereof. 

(2) Investigations 

The Director may make such investigations as the Director deems necessary or 
appropriate to determine whether the provisions of this section, and regulations and 
orders thereunder, are being and have been complied with by savings and loan holding 
companies and subsidiaries and affiliates thereof. For the purpose of any investigation 
under this section, the Director may administer oaths and affirmations, issue subpenas, 
take evidence, and require the production of any books, papers, correspondence, 

memorandums, or other records which may be relevant or material to the inquiry. The 
attendance of witnesses and the production of any such records may be required from 
any place in any State. The Director may apply to the United States district court for the 
judicial district (or the United States court in any territory) in which any witness or 
company subpenaed resides or carries on business, for enforcement of any subpena 
issued pursuant to this paragraph, and such courts shall have jurisdiction and power to 
order and require compliance. 

(3) Proceedings 

(A) In any proceeding under subsection (a)(2)(D) of this section or under paragraph (5) 
of this subsection, the Director may administer oaths and affirmations, take or cause to 
be taken depositions, and issue subpenas. The Director may make regulations with 
respect to any such proceedings. The attendance of witnesses and the production of 
documents provided for in this paragraph may be required from any place in any State or 
in any territory at any designated place where such proceeding is being conducted. Any 
party to such proceedings may apply to the United States District Court for the District of 
Columbia, or the United States district court for the judicial district or the United States 
court in any territory in which such proceeding is being conducted, or where the witness 
resides or carries on business, for enforcement of any subpena issued pursuant to this 
paragraph, and such courts shall have jurisdiction and power to order and require 
compliance therewith. Witnesses subpenaed under this section shall be paid the same 
fees and mileage that are paid witnesses in the district courts of the United States. 
(8) Any hearing provided for in subsection (a)(2)(D) of this section or under paragraph 
(5) of this section [FN1] shall be held in the Federal judicial district or in the territory in 
which the principal office of the association or other company is located unless the party 
afforded the hearing consents to another place, and shall be conducted in accordance 
with the provisions of chapter 5 of Title 5. 
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(4) Injunctions 

Whenever it appears to the Director that any person is engaged or has engaged or is 
about to engage in any acts or practices which constitute or will constitute a violation of 

the provisions of this section or of any regulation or order thereunder, the Director may 
bring an action in the proper United States district court, or the United States court of 

any territory or other place subject to the jurisdiction of the United States, to enjoin such 
acts or practices, to enforce compliance with this section or any regulation or order, or to 
require the divestiture of any acquisition in violation of this section, or for any 
combination of the foregoing, and such courts shall have jurisdiction of such actions. 
Upon a proper showing an injunction, decree, restraining order, order of divestiture, or 
other appropriate order shall be granted without bond. 

(5) Cease and desist orders 

(A) Notwithstanding any other provision of this section, the Director may, whenever the 
Director has reasonable cause to believe that the continuation by a savings and loan 
holding company of any activity or of ownership or control of any of its noninsured 
subsidiaries constitutes a serious risk to the financial safety, soundness, or stability of a 
savings and loan holding company’s subsidiary savings association and is inconsistent 
with the sound operation of a savings assodation or with the purposes of this section or 
section 8 of the Federal Deposit Insurance Act [:[2 UoS.C.A. § :L8:[8], order the savings 
and loan holding company or any of its subsidiaries, after due notice and opportunity for 
hearing, to terminate such activities or to terminate (within :[20 days or such longer 
period as the Director directs in unusual circumstances) its ownership or control of any 
such noninsured subsidiary either by sale or by distribution of the shares of the 
subsidiary to the shareholders of the savings and loan holding company. Such distribution 
shall be pro rata with respect to all of the shareholders of the distributing savings and 
loan holding company, and the holding company shall not make any charge to its 
shareholders arising out of such a distribution. 
(B) The Director may in the Director’s discretion apply to the United States district court 
within the jurisdiction of which the principal office of the company is located, for the 
enforcement of any effective and outstanding order issued under this section, and such 
court shall have jurisdiction and power to order and require compliance therewith. Except 
as provided in subsection (j) of this section, no court shall have jurisdiction to affect by 
injunction or otherwise the issuance or enforcement of any notice or order under this 
section, or to review, modify, suspend, terminate, or set aside any such notice or order. 

(h) Prohibited acts 

It shall be unlawful for-- 
(::[) any savings and loan holding company or subsidiary thereof, or any director, officer, 
employee, or person owning, controlling, or holding with power to vote, or holding 
proxies representing, more than 25 percent of the voting shares, of such holding 
company or subsidiary, to hold, solicit, or exercise any proxies in respect of any voting 
rights in a savings association which is a mutual association; 
(2) any director or officer of a savings and loan holding company, or any individual who 
owns, controls, or holds with power to vote (or holds proxies representing) more than 25 
percent of the voting shares of such holding company, to acquire control of any savings 
association not a subsidiary of such savings and loan holding company, unless such 
acquisition is approved by the Director pursuant to subsection (e)(4) of this section; or 
(3) any individual, except with the prior approval of the Director, to serve or act as a 
director, officer, or trustee of, or become a partner in, any savings and loan holding 
company after having been convicted of any criminal offense involving dishonesty or 
breach of trust. 
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(i) Penalties 

(1) Criminal penalty 

(/~) Whoever knowingly violates any provision of this section or being a company, 

violates any regulation or order issued by the Director under this section, shall be 
imprisoned not more than 1 year, fined not more than $100,000 per day for each day 
during which the violation continues, or both. 
(B) Whoever, with the intent to deceive, defraud, or profit significantly, knowingly 
violates any provision of this section shall be fined not more than $1,000,000 per day for 
each day during which the violation continues, imprisoned not more than 5 years, or 

both. 

(2) Civil money penalty 

(A) Penalty 

Any company which violates, and any person who participates in a violation of, any 
provision of this section, or any regulation or order issued pursuant thereto, shall forfeit 
and pay a civil penalty of not more than $25,000 for each day during which such violation 
continues. 

(B) Assessment 

Any penalty imposed under subparagraph (A) may be assessed and collected by the 
Director in the manner provided in subparagraphs (E), (F), (G), and (I) of section 8(0(2) 
of the Federal Deposit Insurance Act [12 U.S.C.A. § 1818(i)(2)(E), (F), (G), (I)] for 
penalties imposed (under such section) and any such assessment shall be subject to the 
provisions of such section. 

(C) Hearing 

The company or other person against whom any civil penalty is assessed under this 
paragraph shall be afforded a hearing if such company or person submits a request for 
such hearing within 20 days after the issuance of the notice of assessment, Section 8(h) 
of the Federal Deposit Insurance Act shall apply to any proceeding under this paragraph. 

(D) Disbursement 

All penalties collected under authority of this paragraph shall be deposited into the 
Treasury. 

(E) "Violate" defined 

For purposes of this section, the term "violate" includes any action (alone or with another 
or others) for or toward causing, bringing about, participating in, counseling, or aiding or 
abetting a violation. 

(F) Regulations 

The Director shall prescribe regulations establishing such procedures as may be 
necessary to carry out this paragraph. 
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(3) Civil money penalty 

(A) Penalty 

Any company which violates, and any person who participates in a violation of, any 
provision of this section, or any regulation or order issued pursuant thereto, shall forfeit 
and pay a civil penalty of not more than $25,000 for each day during which such violation 
continues. 

(B) Assessment; etc, 

Any penalty imposed under subparagraph (A) may be assessed and collected by the 
Director in the manner provided in subparagraphs (E), (F), (G), and (I) of section 8(0(2) 
of the Federal Deposit Insurance Act [12 U.S.C.A. § 1818(i)(2)(E), (F), (G), (I)j for 
penalties imposed (under such section) and any such assessment shall be subject to the 
provisions of such section. 

(C) Hearing 

The company or other person against whom any penalty is assessed under this paragraph 
shall be afforded an agency hearing if such company or person submits a request for 
such hearing within 20 days after the issuance of the notice of assessment, Section 8(h) 
of the Federal Deposit Insurance Act shall apply to any proceeding under this paragraph° 

(D) Disbursement 

All penalties collected under authority of this paragraph shall be deposited into the 
Treasury. 

(E) "Violate" defined 

For purposes of this section, the term "violate" includes any action (alone or with another 
or others) for or toward causing, bringing about, participating in, counseling, or aiding or 
abetting a violation. 

(F) Regulations 

The Director shall prescribe regulations establishing such procedures as may be 
necessary to carry out this paragraph. 

(4) Notice under this section after separation from service 

The resignation, termination of employment or participation, or separation of an 
institution-affiliated party (within the meaning of section 3(u) of the Federal Deposit 
Insurance Act [12 U.S.C.A. § 1813(u)]) with respect to a savings and loan holding 
company or subsidiary thereof (including a separation caused by the deregistration of 
such a company or such a subsidiary) shall not affect the jurisdiction and authority of the 
Director to issue any notice and proceed under this section against any such party, if 
such notice is served before the end of the 6-year period beginning on the date such 
party ceased to be such a party with respect to such holding company or its subsidiary 
(whether such date occurs before, on, or after August 9, 1989). 
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(5) Redesignated (4) 

(j) Judicial review 

Any party aggrieved by an order of the Director under this section may obtain a review" of 
such order by filing in the court of appeals of the United States for the circuit in which 
the principal office of such party is located, or in the United States Court of Appeals for 
the District of Columbia Circuit, within 30 days after the date of service of such order, a 
written petition praying that the order of the Director be modified, terminated, or set 
aside. A copy of the petition shall be forthwith transmitted by the clerk of the court to the 
Director, and thereupon the Director shall file in the court the record in the proceeding, as 
provided in section 2112 of Title 28. Upon the filing of such petition, such court shall 
have jurisdiction, which upon the filing of the record shall be exclusive, to affirm, 
modify, terminate, or set aside, in whole or in part, the order of the Director. Review of 
such proceedings shall be had as provided in chapter 7 of Title 5. The judgment and 
decree of the court shall be final, except that the same shall be subject to review-by the 
Supreme Court upon certiorari as provided in section 1254 of Title 28. 

(k) Savings clause 

Nothing contained in this section, other than any transaction approved under subsection 
(e)(2) of this section or section 13 of the Federal Deposit Insurance Act [12 U,S.C.A. § 

1823], shall be interpreted or construed as approving any act, action, or conduct which is 
or has been or may be in violation of existing law, nor shall anything herein contained 
constitute a defense to any action, suit, or proceeding pending or hereafter instituted on 
account of any act, action, or conduct in violation of the antitrust laws. 

(I) Treatment of FDIC insured State savings banks and cooperative banks as savings 
associations 

(I) In general 

Notwithstanding any other provision of law, a savings bank (as defined in section 3(g) of 

the Federal Deposit Insurance Act [12 U,S,C,A, {} :t813(g)]) and a cooperative bank that 
is an insured bank (as defined in section 3(h) of the Federal Deposit Insurance Act) upon 

application shall be deemed to be a savings association for the purpose of this section, if 
the Director determines that such bank is a qualified thrift lender (as determined under 

subsection (m) of this section), 

(2) Failure to maintain qualified thrift lender status 

If any savings bank which is deemed to be a savings association under paragraph (1) 
subsequently fails to maintain its status as a qualified thrift lender, as determined by the 
Director, such bank may not thereafter be a qualified thrift lender for a period of 5 years. 

(m) Qualified thri*~ lender test 
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(1) In general 

Except as provided in paragraphs (2) and (7), any savings association is a qualified thrift 

lender if-- 
(/~) the savings association qualifies as a domestic building and loan association, as such 

term is defined in section 7701(a)(19) of Title 26; or 
(B)(i) the savings association’s qualified thrift investments equal or exceed 65 percent of 
the savings association’s portfolio assets; and 
(ii) the savings association’s qualified thrift investments continue to equal or exceed 65 
percent of the savings association’s portfolio assets on a monthly average basis in 9 out 
of every 12 months. 

(2) Exceptions granted by Director 

Notwithstanding paragraph (1), the Director may grant such temporary and Hmited 
exceptions from the minimum actual thrift investment percentage requirement contained 
in such paragraph as the D~rector deems necessary if-- 
(A) the Director determines that extraordinary circumstances exist, such as when the 
effects of high interest rates reduce mortgage demand to such a degree that an 
insufficient opportunity exists for a savings association to meet such investment 
requirements; or 
(B) the Director determines tha~-- 
(i) the grant of any such exception w~l~ significantly facilitate an acquisition under section 
13(c) or 13(k) of ~he Federal Deposit Insurance Act [~2 U,S,C,A, ] 1823(c) or (k)]; 
(ii) the acquired association will comply with the transition requirements of paragraph 
(7)(B), as if the date of the exemption were the starting date for the transition period 
described in that paragraph; and 
(iii) the Director determines that the exemption will not have an undue adverse effect on 
competing savings associations in the relevant market and will further the purposes of 
this subsection, 

(3) Failure to become and remain a quaiified thrif~ lender 

(A) In general 

A savings association that fails to become or remain a qualified thrift lender shall either 
become one or more banks (other than a savings bank) or be subject to subparagraph 
(B), except as provided in subparagraph (D), 

(B) Restrictions applicable to savings associations that are not qualified thrift lenders 

(i) Restrictions effective immediately 

The following restrictions shall apply to a savings association beginning on the date on 
which the savings association should have become or ceases to be a qualified thrift 
lender: 

(I) Activities 

The savings association shall not make any new investment (including an investment in a 
subsidiary) or engage, directly or indirectly, in any other new activity unless that 
investment or activity would be permissible for the savings association if it were a 
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national bank, and is also permissible for the savings association as a savings 

association. 

(II) Branching 

The savings association shall not establish any new branch office at any location at which 
a national bank located in the savings association’s home State may not establish a 
branch office. For purposes of this subclause, a savings association’s home State is the 
State in which the savings association’s total deposits were largest on the date on which 
the savings association should have become or ceased to be a qualified thrift lender. 

(III) Dividends 

The savings association shall be subject to all statutes and regulations governing the 
payment of dividends by a national bank in the same manner and to the same extent as 
if the savings association were a national bank. 

(ii) Additional restrictions effective after 3 years 

Beginning 3 years after the date on which a savings association should have become a 
qualified thrift lender, or the date on which the savings association ceases to be a 
qualified thrift lender, as applicable, the savings association shall not retain any 
investment (including an investment in any subsidiary) or engage, directly or indirectly, 
in any activity, unless that investment or activity-- 
(:I) would be permissible for the savings association if it were a national bank; and 
(:II) is permissible for the savings association as a savings association. 

(C) Holding company regulation 

Any cornpany that controls a savings association that is subject to any provision of 
subparagraph (B) shall, within one year after the date on which the savings association 
should have become or ceases to be a qualified thrift lender, register as and be deemed 
to be a bank holding company subject to all of the provisions of the Bank Holding 
Company Act of 1956 [12 U.S.C.A. § 1841 et seq.], section 8 of the Federal Deposit 
Insurance Act [12 U.S.C.A. § :t818], and other statutes applicable to bank holding 
companies, in the same manner and to the same extent as if the company were a bank 
holding company and the savings association were a bank, as those terms are defined in 
the Bank Holding Company Act of 1956. 

(D) Requalification 

A savings association that should have become or ceases to be a qualified thrift lender 
shall not be subject to subparagraph (B) or (C) if the savings association becomes a 
qualified thrift lender by meeting the qualified thrift lender requirement in paragraph (1) 
on a monthly average basis in 9 out of the preceding 12 months and remains a qualified 
thrift lender. If the savings association (or any savings association that acquired all or 
substantially all of its assets from that savings association) at any time thereafter ceases 
to be a qualified thrift lender, it shall immediately be subject to all provisions of 
subparagraphs (B) and (C) as if all the periods described in subparagraphs (B)(ii) and (C) 
had expired. 

(E) ~Sxemption for specialized savings associations serving certain military personnel 

(PAGE } 



Subparagraph (A) shall not apply to a savings association subsidiary of a savings and 
loan holding company if at least 90 percent of the customers of the savings and loan 
holding company and its subsidiaries and affiliates are active or former members in the 
United States military services or the widows, widowers, divorced spouses, or current or 
former dependents of such members. 

(F) Exemption for certain Federal savings associations 

This paragraph shall not apply to any Federal savings association in existence as a 
Federal savings association on August 9, 1989-- 

(i) that was chartered before October 15, 1982, as a savings bank or a cooperative bank 

under State law; or 
(ii) that acquired its principal assets from an association that was chartered before 
October 15, 1982, as a savings bank or a cooperative bank under State law. 

(G) No circumvention of exit moratorium 

Subparagraph (A) of this paragraph shall not be construed as permitting any insured 
depository institution to engage in any conversion transaction prohibited under section 
5(d) of the Federal Deposit Insurance Act [12 U.S.C.A. § 1815(d)]. 

(H) Redesignated (G) 

(4) Definitions 

For purposes of this subsection, the following definitions shall apply: 

(A) Actual thrift investment percentage 

The term "actual thrift investment percentage" means the percentage determined by 
dividing-- 

(i) the amount of a savings association’s qualified thrift investments, by 
(ii) the amount of the savings association’s portfolio assets. 

(B) Portfolio assets 

The term "portfolio assets" means, with respect to any savings association, the total 
assets of the savings association, minus the sum of-- 
(i) goodwill and other intangible assets; 
(ii) the value of property used by the savings association to conduct its business; and 
(iii) liquid assets of the type required to be maintained under section 1465 of this title, 
as in effect on the day before December 27, 2000, in an amount not exceeding the 
amount equal to 20 percent of the savings association’s total assets. 

(C) Qualified thrift investments 

(i) In general 

The term "qualified thrift investments" means, with respect to any savings association, 
the assets of the savings association that are described in clauses (ii) and (iii). 

(ii) Assets includible without limit 
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The following assets are described in this clause for purposes of clause (i): 
(:I) The aggregate amount of loans held by the savings association that were made to 
purchase, refinance, construct, improve, or repair domestic residential housing or 
manufactured housing. 
(:II) Home-equity loans. 
(:III) Securities backed by or representing an interest in mortgages on domestic 
residential housing or manufactured housing. 
(:IV) Existing obligations of deposit insurance agencies 

Direct or indirect obligations of the Federal Deposit Insurance Corporation or the Federal 
Savings and Loan Insurance Corporation issued in accordance with the terms of 
agreements entered into prior to July 1, 1989, for the 10-year period beginning on the 
date of issuance of such obligations. 

(V) New obligations of deposit insurance agencies 

Obligations of the Federal Deposit Insurance Corporation, the Federal Savings and Loan 
Insurance Corporation, the FSLIC Resolution Fund, and the Resolution Trust Corporation 
issued in accordance with the terms of agreements entered into on or after July 1, 1989, 
for the 5-year period beginning on the date of issuance of such obligations. 

(VI) Shares of stock issued by any Federal home loan bank. 
(VII) Loans for educational purposes, loans to small businesses, and loans made through 

credit cards or credit card accounts. 

(iii) Assets includible subject to percentage restriction 

The following assets are described in this clause for purposes of clause (i): 
(:I) 50 percent of the dollar amount of the residential mortgage loans originated by such 
savings association and sold within 90 days of origination. 
(:II) Investments in the capital stock or obligations of, and any other security issued by, 
any service corporation if such service corporation derives at least 80 percent of its 
annual gross revenues from activities directly related to purchasing, refinancing, 
constructing, improving, or repairing domestic residential real estate or manufactured 
housing. 
(:III) 200 percent of the dollar amount of loans and investments made to acquire, 
develop, and construct 1- to 4-family residences the purchase price of which is or is 
guaranteed to be not greater than 60 percent of the median value of comparable newly 
constructed 1- to 4-family residences within the local community in which such real 
estate is located, except that not more than 25 percent of the amount included under this 
subclause may consist of commercial properties related to the development if those 
properties are directly related to providing services to residents of the development. 
(:IV) 200 percent of the dollar amount of loans for the acquisition or improvement of 
residential real property, churches, schools, and nursing homes located within, and loans 
for any other purpose to any small businesses located within any area which has been 
identified by the Director, in connection with any review or examination of community 
reinvestment practices, as a geographic area or neighborhood in which the credit needs 
of the low- and moderate-income residents of such area or neighborhood are not being 
adequately met. 
(V) Loans for the purchase or construction of churches, schools, nursing homes, and 
hospitals, other than those qualifying under clause (IV), and loans for the improvement 
and upkeep of such properties. 
(V:I) Loans for personal, family, or household purposes (other than loans for personal, 
family, or household purposes described in clause (ii)(VII)). 
(VII) Shares of stock issued by the Federal Home Loan Mortgage Corporation or the 
Federal National Mortgage Association. 
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(iv) Percentage restriction applicable to certain assets 

The aggregate amount of the assets described in clause (iii) which may be taken into 
account in determining the amount of the qualified thrift investments of any savings 

association shall not exceed the amount which is equal to 20 percent of a savings 
association’s portfolio assets, 

(v) Qualified thrift investments 

The term "qualified thrift investments" excludes-- 
(~:) except for home equity loans, that portion of any loan or investment that is used for 
any purpose other than those expressly qualifying under any subparagraph of clause 
or (iii); or 
(~r:~) goodwill or any other intangible asset. 

(D) Credit card 

The Director shall issue such regulations as may be necessary to define the term "credit 
ca rd". 

(E) Small business 

The Director shall issue such regulations as may be necessary to define the term "small 
business". 

(5) Consistent accounting required 

(A) In determining the amount of a savings association’s portfolio assets, the assets of 
any subsidiary of the savings association shall be consolidated with the assets of the 
savings association if-- 
(i) Assets of the subsidiary are consolidated with the assets of the savings association in 
determining the savings association’s qualified thrift investments; or 
(ii) Residential mortgage loans originated by the subsidiary are included pursuant to 
paragraph (4)(C)(iii)(I) in determining the savings association’s qualified thrift 
investments. 
(B) In determining the amount of a savings association’s portfolio assets and qualified 
thrift investments, consistent accounting principles shall be applied. 

(6) Special rules for Puerto Rico and Virgin Islands savings associations 

(A) Puerto Rico savings associations 

With respect to any savings association headquartered and operating primarily in Puerto 
Rico-- 
(i) the term "qualified thrift investments" includes, in addition to the items specified in 
paragraph (4)-- 
(:I) the aggregate amount of loans for personal, family, educational, or household 
purposes made to persons residing or domiciled in the Commonwealth of Puerto Rico; 
and 
(:II) the aggregate amount of loans for the acquisition or improvement of churches, 
schools, or nursing homes, and of loans to small businesses, located within the 
Commonwealth of Puerto Rico; and 
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(ii) the aggregate amount of loans related to the purchase, acquisition, development and 
construction of 1- to 4-family residential real estate-- 

(1:) which is located within the Commonwealth of Puerto Rico; and 
(]:I) the value of which (at the time of acquisition or upon completion of the development 
and construction) is below the median value of newly constructed 1- to 4-family 
residences in the Commonwealth of Puerto Rico, which may be taken into account in 
determining the amount of the qualified thrift investments and of such savings 

association shall be doubled. 

(B) Virgin Islands savings associations 

With respect to any savings association headquartered and operating primarily in the 
Virgin Islands-- 
(i) the term "qualified thrift investments" includes, in addition to the items specified in 
paragraph (4)-- 
(~’) the aggregate amount of loans for personal, family, educational, or household 
purposes made to persons residing or domiciled in the Virgin Islands; and 
(II) the aggregate amount of loans for the acquisition or improvement of churches, 
schools, or nursing homes, and of loans to small businesses, located within the Virgin 

Islands; and 
(ii) the aggregate amount of loans related to the purchase, acquisition, development and 
construction of 1- to 4-family residential real estate-- 
(I) which is located within the Virgin Islands; and 
(II) the value of which (at the time of acquisition or upon completion of the development 
and construction) is below the median value of newly constructed 1- to 4-family 
residences in the Virgin Islands, which may be taken into account in determining the 
amount of the qualified thrift investments and of such savings association shall be 

doubled. 

(7) Transitional rule for certain savings associations 

(A) In general 

:If any Federal savings association in existence as a Federal savings association on August 

9, 1989-- 
(i) that was chartered as a savings bank or a cooperative bank under State law before 

October 15, 1982; or 
(ii) that acquired its principal assets from an association that was chartered before 
October 15, 1982, as a savings bank or a cooperative bank under State law, 

meets the requirements of subparagraph (B), such savings association shall be treated as 
a qualified thrift lender during the period ending on September 30, 1995o 

(B) Subparagraph (B) requirements 

A savings association meets the requirements of this subparagraph if, in the 

determination of the Director-- 
(i) the actual thrift investment percentage of such association does not, after August 9, 
1989, decrease below the actual thrift investment percentage of such association on July 

15, 1989; and 
(ii) the amount by which-- 
(~’) the actual thrift investment percentage of such association at the end of each period 
described in the following table, exceeds 

(II) the actual thrift investment percentage of such association on July 15, 1989, 
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is equal to or greater than the applicable percentage (as determined under the following 
table) of the amount by which 70 percent exceeds the actual thrift investment percentage 
of such association on August 9, 1989: 

The applicable 
For the following period: percentage is: 
July 1, 1991-September 30, 1992 ......... 25 percent 

October 1, 1992-March 31, 1994 .......... 50 percent 
April 1, 1994-September 30, 1995 ........ 75 percent 
Thereafter ............................. 100 percent 

(12) For purposes of this paragraph, the actual thrift investment percentage of an 
association on July 15, 1989, shall be determined by applying the definition of "actual 
thrift investment percentage" that takes effect on July 1, 1991. 

(n) Tying restrictions 

A savings and loan holding company and any of its affiliates shall be subj ect to section 
1464(q) of this title and regulations prescribed under such section, in connection with 
transactions involving the products or services of such company or affiliate and those of 
an affiliated savings association as if such company or affiliate were a savings 
association. 

(o) Mutual holding companies 

(1) In general 

A savings association operating in mutual form may reorganize so as to become a holding 
company by-- 
(A) chartering an interim savings association, the stock of which is to be wholly owned, 
except as otherwise provided in this section, by the mutual association; and 
(B) transferring the substantial part of its assets and liabilities, including all of its insured 
liabilities, to the interim savings association. 

(2) Directors and certain account holders’ approval of plan required 

A reorganization is not authorized under this subsection unless-- 
(A) a plan providing for such reorganization has been approved by a majority of the 

board of directors of the mutual savings association; and 
(B) in the case of an association in which holders of accounts and obligors exercise 
voting rights, such plan has been submitted to and approved by a majority of such 
individuals at a meeting held at the call of the directors in accordance with the 
procedures prescribed by the association’s charter and bylaws. 

(3) Notice to the Director; disapproval period 

(A) Notice required 

At least 60 days prior to taking any action described in paragraph (1), a savings 
association seeking to establish a mutual holding company shall provide written notice to 
the Director, The notice shall contain such relevant information as the Director shall 
require by regulation or by specific request in connection with any particular notice. 
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(B) Transaction allowed if not disapproved 

Unless the Director within such 60-day notice period disapproves the proposed holding 
company formation, or extends for another 30 days the period during which such 
disapproval may be issued, the savings association providing such notice may proceed 
with the transaction, if the requirements of paragraph (2) have been met. 

(C) Grounds for disapproval 

The Director may disapprove any proposed holding company formation only if-- 
(i) such disapproval is necessary to prevent unsafe or unsound practices; 

(ii) the financial or management resources of the savings association involved warrant 
disapproval; 
(iii) the savings association fails to furnish the information required under subparagraph 

(A); or 
(iv) the savings association fails to comply with the requirement of paragraph (2). 

(D) Retention of capital assets 

In connection with the transaction described in paragraph (1), a savings association may, 
subject to the approval of the Director, retain capital assets at the holding company level 
to the extent that such capital exceeds the association’s capital requirement established 
by the Director pursuant to subsections (s) and (t) of section 1464 of this title. 

(4) Ownership 

(A) In general 

Persons having ownership rights in the mutual association pursuant to section 
1464(b)(1)(B) of this title or State law shall have the same ownership rights with respect 
to the mutual holding company. 

(B) Holders of certain accounts 

Holders of savings, demand or other accounts of-- 
(i) a savings association chartered as part of a transaction described in paragraph (1); or 
(ii) a mutual savings association acquired pursuant to paragraph (5)(B), 

shall have the same ownership rights with respect to the mutual holding company as 
persons described in subparagraph (A) of this paragraph. 

(5) Permitted activities 

A mutual holding company may engage only in the following activities: 
(A) Investing in the stock of a savings association. 
(B) Acquiring a mutual association through the merger of such association into a savings 
association subsidiary of such holding company or an interim savings association 
subsidiary of such holding company. 
(C) Subject to paragraph (6), merging with or acquiring another holding company, one of 
whose subsidiaries is a savings association. 
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(D) Investing in a corporation the capital stock of which is available for purchase by a 
savings association under Federal law or under the law of any State where the subsidiary 
savings association or associations have their home offices. 
(E) Engaging in the activities described in subsection (c)(2) or (c)(9)(A)(ii) of this 

section. 

(6) Limitations on certain activities of acquired holding companies 

(A) New activities 

If a mutual holding company acquires or merges with another holding company under 
paragraph (5)(C), the holding company acquired or the holding company resulting from 
such merger or acquisition may only invest in assets and engage in activities which are 
authorized under paragraph (5). 

(B) Grace period for divesting prohibited assets or discontinuing prohibited activities 

Not later than 2 years following a merger or acquisition described in paragraph (5)(C), 
the acquired holding company or the holding company resulting from such merger or 
acquisition shall-- 
(i) dispose of any asset which is an asset in which a mutual holding company may not 
invest under paragraph (5); and 
(ii) cease any activity which is an activity in which a mutual holding company may not 
engage under paragraph (5). 

(7) Regulation 

A mutual holding company shall be chartered by the Director and shall be subject to such 
regulations as the Director may prescribe. Unless the context otherwise requires, a 

mutual holding company shall be subject to the other requirements of this section 
regarding regulation of holding companies. 

(8) Capital improvement 

(A) Pledge of stock of savings association subsidiary 

This section shall not prohibit a mutual holding company from pledging all or a portion of 

the stock of a savings association chartered as part of a transaction described in 
paragraph (1) to raise capital for such savings association. 

(B) Issuance of nonvoting shares 

This section shall not prohibit a savings association chartered as part of a transaction 
described in paragraph (1) from issuing any nonvoting shares or less than 50 percent of 
the voting shares of such association to any person other than the mutual holding 
company. 

(9) Insolvency and liquidation 

(A) In general 

Notwithstanding any provision of law, upon-- 
(i) the default of any savings association-- 
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(T) the stock of which is owned by any mutual holding company; and 
(TI) which was chartered in a transaction described in paragraph (1); 
(ii) the default of a mutual holding company; or 
(iii) a foreclosure on a pledge by a mutual holding company described in paragraph 
(8)(A), 

a trustee shall be appointed receiver of such mutual holding company and such trustee 
shall have the authority to liquidate the assets of, and satisfy the liabilities of, such 
mutual holding company pursuant to Title 11. 

(B) Distribution of net proceeds 

Except as provided in subparagraph (C), the net proceeds of any liquidation of any 
mutual holding company pursuant to subparagraph (A) shall be transferred to persons 
who hold ownership interests in such mutual holding company. 

(C) Recovery by Corporation 

If the Corporation incurs a loss as a result of the default of any savings association 
subsidiary of a mutual holding company which is liquidated pursuant to subparagraph 
(A), the Corporation shall succeed to the ownership interests of the depositors of such 
savings association in the mutual holding company, to the extent of the Corporation’s 
loss. 

(10) Definitions 

For purposes of this subsection-- 

(A) Mutual holding company 

The term "mutual holding company" means a corporation organized as a holding 
company under this subsection. 

(B) Mutual association 

The term "mutual association" means a savings association which is operating in mutual 
form. 

(C) Default 

The term "default" means an adjudication or other official determination of a court of 
competent jurisdiction or other public authority pursuant to which a conservator, 
receiver, or other legal custodian is appointed. 

(p) Holding company activities constituting serious risk to subsidiary savings association 

(1) Determination and imposition of restrictions 

If the Director determines that there is reasonable cause to believe that the continuation 
by a savings and loan holding company of any activity constitutes a serious risk to the 
financial safety, soundness, or stability of a savings and loan holding company’s 
subsidiary savings association, the Director may impose such restrictions as the Director 
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determines to be necessary to address such risk. Such restrictions shall be issued in the 
form of a directive to the holding company and any of its subsidiaries, limiting-- 
(/~) the payment of dividends by the savings association; 
(B) transactions between the savings association, the holding company, and the 

subsidiaries or affiliates of either; and 
(C) any activities of the savings association that might create a serious risk that the 
liabilities of the holding company and its other affiliates may be imposed on the savings 

association. 

Such directive shall be effective as a cease and desist order that has become final. 

(2) Review of directive 

(A) Administrative review 

After a directive referred to in paragraph (1) is issued, the savings and loan holding 
company, or any subsidiary of such holding company subject to the directive, may object 
and present in writing its reasons why the directive should be modified or rescinded. 
Unless within 10 days after receipt of such response the Director affirms, modifies, or 
rescinds the directive, such directive shall automatically lapse. 

(B) Judicial review 

If the Director affirms or modifies a directive pursuant to subparagraph (A), any affected 
party may immediately thereafter petition the United States district court for the district 
in which the savings and loan holding company has its main office or in the United States 
District Court for the District of Columbia to stay, modify, terminate or set aside the 
directive. Upon a showing of extraordinary cause, the savings and loan holding company, 
or any subsidiary of such holding company subject to a directive, may petition a United 
States district court for relief without first pursuing or exhausting the administrative 
remedies set forth in this paragraph. 

(q) Qualified stock issuan~ce by undercapitalized savings associaions or holding 
companies 

(1) In general 

For purposes of this section, any issue of shares of stock shall be treated as a qualified 
stock issuance if the following conditions are met: 
(A) The shares of stock are issued by-- 
(i) an undercapitalized savings association; or 
(ii) a savings and loan holding company which is not a bank holding company but which 
controls an undercapitalized savings association if, at the time of issuance, the savings 
and loan holding company is legally obligated to contribute the net proceeds from the 
issuance of such stock to the capital of an undercapitalized savings association subsidiary 
of such holding company. 

(B) All shares of stock issued consist of previously unissued stock or treasury shares. 
(C) All shares of stock issued are purchased by a savings and loan holding company that 
is registered, as of the date of purchase, with the Director in accordance with the 
provisions of subsection (b)(1) of this section. 
(!)) Subject to paragraph (2), the Director approved the purchase of the shares of stock 
by the acquiring savings and loan holding company. 
(E) The entire consideration for the stock issued is paid in cash by the acquiring savings 
and loan holding company. 
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(F) At the time of the stock issuance, each savings association subsidiary of the acquiring 
savings and loan holding company (other than an association acquired in a transaction 
pursuant to subsection (c) or (k) of section :L3 of the Federal Deposit Insurance Act [12 
U.S.C.A. § :L823(c) or (k)] or section 408(m) of the National Housing Act [12 U.S.C.A. § 
:L730a(m)]) has capital (after deducting any subordinated debt, intangible assets, and 
deferred, unamortized gains or losses) of not less than 6 1/2 percent of the total assets 
of such savings assodation. 
(6) Immediately after the stock issuance, the acquiring savings and loan holding 
company holds not more than 15 percent of the outstanding voting stock of the issuing 
undercapitalized savings association or savings and loan holding company. 
(!~) Not more than one of the directors of the issuing association or company is an 
officer, director, employee, or other representative of the acquiring company or any of its 
affiliates. 
(I) Transactions between the savings association or savings and loan holding company 
that issues the shares pursuant to this section and the acquiring company and any of its 
affiliates shall be subject to the provisions of section 1468 of this title. 

(2) Approval of acquisitions 

(A) Additional capital commitments not required 

The Director shall not disapprove any application for the purchase of stock in connection 
with a qualified stock issuance on the grounds that the acquiring savings and loan holding 
company has failed to undertake to make subsequent additional capital contributions to 
maintain the capital of the undercapitalized savings association at or above the minimum 
level required by the Director or any other Federal agency having jurisdiction. 

(B) Other conditions 

Notwithstanding subsection (a)(4) of this section, the Director may impose such 
conditions on any approval of an application for the purchase of stock in connection with 
a qualified stock issuance as the Director determines to be appropriate, including-- 
(i) a requirement that any savings association subsidiary of the acquiring savings and 
loan holding company limit dividends paid to such holding company for such period of 
time as the Director may require; and 
(ii) such other conditions as the Director deems necessary or appropriate to prevent 
evasions of this section. 

(C) Application deemed approved if not disapproved within 90 days 

An application for approval of a purchase of stock in connection with a qualified stock 
issuance shall be deemed to have been approved by the Director if such application has 
not been disapproved by the Director before the end of the 90-day period beginning on 
the date such application has been deemed sufficient under regulations issued by the 
Director. 

(3) No limitation on class of stock issued 

The shares of stock issued in connection with a qualified stock issuance may be shares of 
any class. 

(4) "Undercapitalized savings association" defined 
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For purposes of this subsection, the term "undercapitalized savings association" means 

any savings association-- 

(-~0 the assets of which exceed the liabilities of such association; and 
(B) which does not comply with one or more of the capital standards in effect under 

section 1464(t) of this title. 

(r) Penalty for i\ailure to provide timely and accurate reports 

(I) First tier 

Any savings and loan holding company, and any subsidiary of such holding company, 
which-- 
(A) maintains procedures reasonably adapted to avoid any inadvertent and unintentional 
error and, as a result of such an erroP- 
(i) fails to submit or publish any report or information required under this section or 
regulations prescribed by the Director, within the period of time specified by the Director; 
or 
(ii) submits or publishes any false or misleading report or information; or 
(B) inadvertently transmits or publishes any report which is minimally late, 

shall be subject to a penalty of not more than $2,000 for each day during which such 
failure continues or such false or misleading information is not corrected. Such holding 
company or subsidiary shall have the burden of proving by a preponderence [FN2] of the 
evidence that an error was inadvertent and unintentional and that a report was 
inadvertently transmitted or published late. 

(2) Second tier 

Any savings and loan holding company, and any subsidiary of such holding company, 

which-- 
(A) fails to submit or publish any report or information required under this section or 
under regulations prescribed by the Director, within the period of time specified by the 

Director; or 
(B) submits or publishes any false or misleading report or information, 

in a manner not described in paragraph (1) shall be subject to a penalty of not more than 
$20,000 for each day during which such failure continues or such false or misleading 
information is not corrected. 

(3) Third tier 

If any savings and loan holding company or any subsidiary of such a holding company 
knowingly or with reckless disregard for the accuracy of any information or report 
described in paragraph (2) submits or publishes any false or misleading report or 
information, the Director may assess a penalty of not more than $1,000,000 or 1 percent 
of total assets of such company or subsidiary, whichever is less, per day for each day 
during which such failure continues or such false or misleading information is not 
corrected. 

(4) Assessment 

Any penalty imposed under paragraph (1), (2), or (3) shall be assessed and collected by 
the Director in the manner provided in subparagraphs (E), (F), (G), and (I) of section 
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8(0(2) of the Federal Deposit Insurance Act [12 UoSoCoAo § 1818(i)(2)(E), (F), (G), (I)] 
(for penalties imposed under such section) and any such assessment (including the 
determination of the amount of the penalty) shall be subject to the provisions of such 
su bsectJon. 

(5) Hearing 

Any savings and loan holding company or any subsidiary of such a holding company 
against which any penalty is assessed under this subsection shall be afforded a hearing if 
such savings and loan holding company or such subsidiary, as the case may be, submits 
a request for such hearing within 20 days after the issuance of the notice of assessment. 
Section 8(h) of the Federal Deposit Insurance Act [::[2 U.S.C.A. § 1818(h)] shall apply to 
any proceeding under this subsection. 

(s) Mergers, consolidations, and other acqui sitions authorized 

(1) In general 

Subject to sections 5(d)(3) and 18(c) of the Federal Deposit Insurance Act [12 
§§ 1815(d)(3), 1828(c)] and all other applicable laws, any Federal savings association 
may acquire or be acquired by any insured depository institution. 

(2) Expedited approval of acquisitions 

(A) In general 

Any application by a savings association to acquire or be acquired by another insured 
depository institution which is required to be filed with the Director under any applicable 
law or regulation shall be approved or disapproved in writing by the Director before the 
end of the 60-day period beginning on the date such application is filed with the agency. 

(B) Extension of period 

The period for approval or disapproval referred to in subparagraph (A) may be extended 
for an additional 30-day period if the Director determines that-- 
(i) an applicant has not furnished all of the information required to be submitted; or 
(ii) in the Director’s judgment, any material information submitted is substantially 
inaccurate or incomplete. 

(3) "Acquire" defined 

For purposes of this subsection, the term "acquire" means to acquire, directly or 
indirectly, ownership or control through a merger or consolidation or an acquisition of 
assets or assumption of liabilities, provided that following such merger, consolidation, or 
acquisition, an acquiring insured depository institution may not own the shares of the 
acquired insured depository institution. 

(4) Regulations 

(A) Required 

The Director shall prescribe such regulations as may be necessary to carry out paragraph 
(1). 
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(B) Effective date 

The regulations required under subparagraph (A) shall-- 
(i) be prescribed in final form before the end of the 90-day period beginning on 
December 19, 1991; and 
(ii) take effect before the end of the !20-day period beginning on December 19, 1991. 

(5) Limitation 

No provision of this section shall be construed to authorize a national bank or any 
subsidiary thereof to engage in any activity not otherwise authorized under the National 
Bank Act [12 U.S.C.A. § 21 et seq.] or any other law governing the powers of a national 
bank. 

(t) Exemption for bank holding companies 

This section shall not apply to a bank holding company that is subject to the Bank 
Holding Company Act of 1956 [12 U.S.C.A. § 1841 et seq.], or any company controlled 
by such bank holding company. 

12 USC s.1468 

§ 1468, Transactions with affiliates; extensions of credit to executive 
officers, directors, and principal shareholders 

(a) Affiliate transactions 

(1) In general 

Sections 23A and 23B of the Federal Reserve Act [12 U.S.C.A. §§ 371c and 371c-1] 
shall apply to every savings association in the same manner and to the same extent 
as if the savings association were a member bank (as defined in such Act [12 

U.S.C.A. § 221 et seq.]), except that-- 

(A) no loan or other extension of credit may be made to any affiliate unless that 
affiliate is engaged only in activities described in section 1467a(c)(2)(F)(i) of this 

title; and 
(B) no savings association may enter into any transaction described in section 
23A(b)(7)(B) of the Federal Reserve Act with any affiliate other than with respect to 
shares of a subsidiary. 

(2) Sister bank exemption made available to savings associations 

(A) Savings associations controlled by bank holding companies 

Every savings association more than 80 percent of the voting stock of which is 
owned by a company described in section 1467a(c)(8) of this title shall be treated as 
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a bank for purposes of section 23A(d)(1) and section 23B of the Federal Reserve 
Act, if every savings association and bank controlled by such company complies with 
all applicable capital requirements on a fully phased-in basis and without reliance on 
goodwill. 

(B) Savings associations generally 

Effective on and after January 1, 1995, every savings association shall be treated as 

a bank for purposes of section 23A(d)(1) and section 23B of the Federal Reserve 

Act. 

(3) Affiliates described 

Any company that would be an affiliate (as defined in sections 23A and 23B of the 
Federal Reserve Act []2 U.S.C.A. §§ 37]c and 37]c-]] ) of any savings association if 
such savings association were a member bank (as such term is defined in such Act) 
shall be deemed to be an affiliate of such savings association for purposes of 
paragraph (1). 

(4) Additional restrictions authorized 

The Director may impose such additional restrictions on any transaction between any 
savings association and any affiliate of such savings association as the Director 
determines to be necessary to protect the safety and soundness of the savings 
association, 

(b) Extensions of credit to executive officers, directors, and principal shareholders 

(1) In general 

Subsections (g) and (h) of section 22 of the Federal Reserve Act []2 U.S.C.A. §§ 375a 

and 375b] shall apply to every savings association in the same manner and to the 
same extent as if the savings association were a member bank (as defined in such 
Act). 

(2) Additional restrictions authorized 

The Director may impose such additional restrictions on loans or extensions of credit 
to any director or executive officer of any savings association, or any person who 
directly or indirectly owns, controls, or has the power to vote more than 10 percent of 
any class of voting securities of a savings association, as the Director determines to be 
necessary to protect the safety and soundness of the savings association. 

(c) Administrative enforcement 

The Director may take enforcement action with respect to violations of this section 

pursuant to section 8 or 18(j) of the Federal Deposit :Insurance Act []2 [,T.SC.A. § 

or ]g28(j)], as appropriate, 
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CH 16 FDIC pg.178 

12USC s. 1813 

§ 1813. Definitions 

As used in this chapter-- 

(a) Definitions of bank and related terms 

(1) Bank 

The term "bank"-- 
(A) means any national bank and State bank, and any Federal branch and insured 
branch; 
(B) includes any former savings association. 

(2) State bank 

The term "State bank" means any bank, banking association, trust company, savings 
bank, industrial bank (or similar depository institution which the Board of Directors finds 
to be operating substantially in the same manner as an industrial bank), or other banking 
institution which-- 
(A) is engaged in the business of receiving deposits, other than trust funds (as defined in 
this section); and 
(B) is incorporated under the laws of any State or which is operating under the Code of 
Law for the District of Columbia, 

including any cooperative bank or other unincorporated bank the deposits of which were 
insured by the Corporation on the day before August 9, 1989. 

(3) State 

The term "State" means any State of the United States, the District of Columbia, any 
territory of the United States, Puerto Rico, Guam, American Samoa, the Trust Territory of 
the Pacific Islands, the Virgin Islands, and the Northern Mariana Islands. 

(4) Repealed, Pub,L, 108-386, § 8(a)(1)(B), Oct. 30, 2004, :[18 star. 2231 

(b) Definition of savings associations and related terms 

(1) Savings association 

The term "savings association" means-- 
(A) any Federal savings association; 
(B) any State savings association; and 
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(C) any corporation (other than a bank) that the Board of Directors and the Director of 
the Office of Thrift Supervision jointly determine to be operating in substantially the same 

manner as a savings association. 

(2) Federal savings association 

The term "Federal savings association" means any Federal savings association or Federal 
savings bank which is chartered under section 1464 of this title. 

(3) State savings association 

The term "State savings association" means-- 

(~,) any building and loan association, savings and loan association, or homestead 

association; or 
(B) any cooperative bank (other than a cooperative bank which is a State bank as 

defined in subsection (a)(2) of this section), 

which is organized and operating according to the laws of the State (as defined in 
subsection (a)(3) of this section) in which it is chartered or organized. 

(c) Definitions relating to depository institutions 

(1) Depository institution 

The term "depository institution" means any bank or savings association. 

(2) Insured depository institution 

The term "insured depository institution" means any bank or savings association the 
deposits of which are insured by the Corporation pursuant to this chapter. 

(3) Institutions included for certain purposes 

The term "insured depository institution" includes any uninsured branch or agency of a 
foreign bank or a commercial lending company owned or controlled by a foreign bank for 
purposes of section 1818 of this title. 

(4) Federal depository institution 

The term "Federal depository institution" means any national bank, any Federal savings 
association, and any Federal branch. 

(5) State depository institution 

The term "State depository institution" means any State bank, any State savings 
association, and any insured branch which is not a Federal branch. 

(d) Definitions relating to member banks 

(1) National member bank 
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The term "national member bank" means any national bank which is a member of the 
Federal Reserve System. 

(2) State member bank 

The term "State member bank" means any State bank which is a member of the Federal 
Reserve System. 

(e) Definitions relating to nonmember banks 

(1) National nonmember bank 

The term "national nonmember bank" means any national bank which-- 
(.~) is located in any territory of the United States, Puerto Rico, Guam, American Samoa, 
the Virgin Islands, or the Northern Mariana Islands; and 
(B) is not a member of the Federal Reserve Sustem. 

(2) State nonmember bank 

The term "State nonmember bank" means any State bank which is not a member of the 
Federal Reserve System. 

(f) Mutual savings bank 

The term "mutual savings bank" means a bank without capital stock transacting a savings 
bank business, the net earnings of which inure wholly to the benefit of its depositors after 
payment of obligations for any advances by its organizers. 

(g) Savings bank 

The term "savings bank" means a bank (including a mutual savings bank) which transacts 
its ordinary banking business strictly as a savings bank under State laws imposing special 
requirements on such banks governing the manner of investing their funds and of 
conducting their business. 

(h) Insured bank 

The term "insured bank" means any bank (including a foreign bank having an insured 
branch) the deposits of which are insured in accordance with the provisions of this 
chapter; and the term "noninsured bank" means any bank the deposits of which are not so 
insured. 

(i) New bank and bridge bank defined 

(1) New bank 

The term "new bank" means a new national bank, other than a bridge bank, organized by 
the Corporation in accordance with section 1821(m) of this title. 
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(2) Bridge bank 

The term "bridge bank" means a new national bank organized by the Corporation in 
accordance with section 1821(n) of this title. 

(j) Receiver 

The term "receiver" includes a receiver, liquidating agent, conservator, commission, 
person, or other agency charged by law with the duty of winding up the affairs of a bank 
or savings association or of a branch of a foreign bank. 

(k) Board of Directors 

The term "Board of Directors" means the Board of Directors of the Corporation. 

(1) Deposit 

The term "deposit" means-- 

(:t) the unpaid balance of money or its equivalent received or held by a bank or savings 
association in the usual course of business and for which it has given or is obligated to 
give credit, either conditionally or unconditionally, to a commercial, checking, savings, 
time, or thrift account, or which is evidenced by its certificate of deposit, thrift certificate, 

investment certificate, certificate of indebtedness, or other similar name, or a check or 
draft drawn against a deposit account and certified by the bank or savings association, or 

a letter of credit or a traveler’s check on which the bank or savings association is 
primarily liable: Provided, That, without limiting the generality of the term "money or its 
equivalent", any such account or instrument must be regarded as evidencing the receipt 
of the equivalent of money when credited or issued in exchange for checks or drafts or 
for a promissory note upon which the person obtaining any such credit or instrument is 
primarily or secondarily liable, or for a charge against a deposit account, or in settlement 
of checks, drafts, or other instruments forwarded to such bank or savings association for 

collection. 
(2) trust funds as defined in this chapter received or held by such bank or savings 
association, whether held in the trust department or held or deposited in any other 

department of such bank or savings association. 
(3) money received or held by a bank or savings association, or the credit given for 
money or its equivalent received or held by a bank or savings association, in the usual 
course of business for a special or specific purpose, regardless of the legal relationship 
thereby established, including without being limited to, escrow funds, funds held as 
security for an obligation due to the bank or savings association or others (including 
funds held as dealers reserves) or for securities loaned by the bank or savings 
association, funds deposited by a debtor to meet maturing obligations, funds deposited 
as advance payment on subscriptions to United States Government securities, funds held 

for distribution or purchase of securities, funds held to meet its acceptances or letters of 

credit, and withheld taxes: Provided, That there shall not be included funds which are 
received by the bank or savings association for immediate application to the reduction of 
an indebtedness to the receiving bank or savings association, or under condition that the 
receipt thereof immediately reduces or extinguishes such an indebtedness. 
(4) outstanding draft (including advice or authorization to charge a bank’s or a savings 
association’s balance in another bank or savings association), cashier’s check, money 
order, or other officer’s check issued in the usual course of business for any purpose, 
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including without being limited to those issued in payment for services, dividends, or 
purchases, and 
(5) such other obligations of a bank or savings association as the Board of Directors, 
after consultation with the Comptroller of the Currency, Director of the Office of Thrift 
Supervision, and the Board of Governors of the Federal Reserve System, shall find and 
prescribe by regulation to be deposit liabilities by general usage, except that the following 
shall not be a deposit for any of the purposes of this chapter or be included as part of the 
total deposits or of an insured deposit: 

(/~) any obligation of a depository institution which is carried on the books and records of 
an office of such bank or savings association located outside of any State, unless-- 
(i) such obligation would be a deposit if it were carried on the books and records of the 
depository institution, and would be payable at, an office located in any State; and 
(ii) the contract evidencing the obligation provides by express terms, and not by 
implication, for payment at an office of the depository institution located in any State; 
(B) any international banking facility deposit, including an international banking facility 
time deposit, as such term is from time to time defined by the Board of Governors of the 
Federal Reserve System in regulation D or any successor regulation issued by the Board 

of Governors of the Federal Reserve System; and 
(12) any liability of an insured depository institution that arises under an annuity contract, 

the income of which is tax deferred under section 72 of Title 26. 

(m) Insured deposit 

(1) In general 

Subject to paragraph (2), the term "insured deposit" means the net amount due to any 
depositor for deposits in an insured depository institution as determined under sections 

1817(0 and 1821(a) of this title. 
(:~) In the case of any deposit in a branch of a foreign bank, the term "insured deposit" 
means an insured deposit as defined in paragraph (1) of this subsection which-- 
(/~) is payable in the United States to-- 

(i) an individual who is a citizen or resident of the United States, 
(ii) a partnership, corporation, trust, or other legally cognizable entity created under the 
laws of the United States or any State and having its principal place of business within 

the United States or any State, or 
(iii) an individual, partnership, corporation, trust, or other legally cognizable entity which 
is determined by the Board of Directors in accordance with its regulations to have such 
business or financial relationships in the United States as to make the insurance of such 
deposit consistent with the purposes of this chapter; 

and 
(B) meets any other criteria prescribed by the Board of Directors by regulation as 
necessary or appropriate in its judgment to carry out the purposes of this chapter or to 
facilitate the administration thereof. 

(3) Uninsured deposits 

The term "uninsured deposit" means the amount of any deposit of any depositor at any 

insured depository institution in excess of the amount of the insured deposits of such 
depositor (if any) at such depository institution. 

(4) Preferred deposits 
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The term "preferred deposits" means deposits of any public unit (as defined in paragraph 
(1)) at any insured depository institution which are secured or collateralized as required 

under State law. 

(n) Transferred deposit 

The term "transferred deposit" means a deposit in a new bank or other insured depository 
institution made available to a depositor by the Corporation as payment of the insured 
deposit of such depositor in a closed bank, and assumed by such new bank or other 
insured depository institution. 

(o) Domestic branch 

The term "domestic branch" includes any branch bank, branch office, branch agency, 
additional office, or any branch place of business located in any State of the United States 
or in any Territory of the United States, Puerto Rico, Guam, American Samoa, the Trust 
Territory of the Pacific Islands, or the Virgin Islands at which deposits are received or 
checks paid or money lent. The term "domestic branch" does not include an automated 
teller machine or a remote service unit. The term "foreign branch" means any office or 
place of business located outside the United States, its territories, Puerto Rico, Guam, 
American Samoa, the Trust Territory of the Pacific Islands, or the Virgin Islands, at 
which banking operations are conducted. 

(p) Trust funds 

The term "trust funds" means funds held by an insured depository institution in a 
fiduciary capacity and includes, without being limited to, funds held as trustee, executor, 
administrator, guardian, or agent. 

(q) Appropfi ate Federal banking agency 

The term "appropriate Federal bar, king agency" mear~s-- 
(:1) the Comptroller of the Currency, in the case of any national banking association or 
any Federal branch or agency of a foreign bank; 
(2) the Board of Governors of the Federal Reserve System, in the case of-- 
(A) any State member insured bank, 
(B) any branch or agency of a foreign bank with respect to any provision of the Federal 
Reserve Act [12 U.S.C.A. § 221 et seq.] which is made applicable under the International 
Banking Act of 1978 [12 U.S.C.A. § 3101 et seq.], 
(I::) any foreign bank which does not operate an insured branch, 
(D) any agency or commercial lending company other than a Federal agency, 
(!~) supervisory or regulatory proceedings arising from the authority given to the Board 
of Governors under section 7(c)(1) of the International Banking Act of 1978 [12 U.S.C.A. 
§ 3105(c)(1)], including such proceedings under the Financial Institutions Supervisory 

Act of 1966, and 
(!~) any bank holding company and any subsidiary of a bank holding company (other 

than a bank); 
(3) the Federal Deposit Insurance Corporation in the case of a State nonmember insured 
bank, or a foreign bank having an insured branch; and 
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(4) the Director of the Office of Thrift Supervision in the case of any savings association 
or any savings and loan holding company. 

Under the rule set forth in this subsection, more than one agency may be an appropriate 
Federal banking agency with respect to any given institution. 

(r) State bank supervisor 

(1) In general 

The term "State bank supervisor" means any officer, agency, or other entity of any State 
which has primary regulatory authority over State banks or State savings associations in 
such State. 

(2) Interstate application 

The State bank supervisors of more than 1 State may be the appropriate State bank 
supervisor for any insured depository institution. 

(s) Definitions relating to foreign banks and branches 

(1) Foreign bank 

The term "foreign bank" has the meaning given to such term by section 1(b)(7) of the 
International Banking Act of 1978 [12 U.S.C.A. § 3101(7)]. 

(2) Federal branch 

The term "Federal branch" has the meaning given to such term by section 1(b)(6) of the 
International Banking Act of 1978 [12 U.S.C.A. § 3101(6)]. 

(3) Insured branch 

The term "insured branch" means any branch (as defined in section 1(b)(3) of the 
International Banking Act of 1978 [12 U.S.C.A. § 3101(3)]) of a foreign bank any 
deposits in which are insured pursuant to this chapter. 

(t) Includes, including 

(1) In general 

The terms "includes" and "including" shall not be construed more restrictively than the 
ordinary usage of such terms so as to exclude any other thing not referred to or 

described. 

(2) Rule of construction 

Paragraph (1) shall not be construed as creating any inference that the term "includes" or 
"including" in any other provision of Federal law may be deemed to exclude any other 
thing not referred to or described. 
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(u) Institution-affiliated party 

The term "institution-affiliated party" means-- 

(:t) any director, officer, employee, or controlling stockholder (other than a bank holding 
company) of, or agent for, an insured depository institution; 
(2) any other person who has filed or is required to file a change-in-control notice with 
the appropriate Federal banking agency under section 18170) of this title; 
(21) any shareholder (other than a bank holding company), consultant, joint venture 
partner, and any other person as determined by the appropriate Federal banking agency 

(by regulation or case-by-case) who participates in the conduct of the affairs of an 

insured depository institution; and 
(4) any independent contractor (including any attorney, appraiser, or accountant) who 
knowingly or recklessly participates in-- 
(A) any violation of any law or regulation; 
(B) any breach of fiduciary duty; or 
(C) any unsafe or unsound practice, 

which caused or is likely to cause more than a minimal financial loss to, or a significant 
adverse effect on, the insured depository institution. 

(v) Violation 

The term "violation" includes any action (alone or with another or others) for or toward 
causing, bringing about, participating in, counseling, or aiding or abetting a violation. 

(w) Definitions relating to affiliates of depository institutions 

(1) Depository institution holding company 

The term "depository institution holding company" means a bank holding company or a 
savings and loan holding company. 

(2) Bank holding company 

The term "bank holding company" has the meaning given to such term in section 1841 of 
this title. 

(3) Savings and loan holding company 

The term "savings and loan holding company" has the meaning given to such term in 

section 1467a of this title. 

(4) Subsidiary 

The term "subsidiary"-- 

(A) means any company which is owned or controlled directly or indirectly by another 
company; and 
(B) includes any service corporation owned in whole or in part by an insured depository 
institution or any subsidiary of such a service corporation. 

(5) Control 
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The term "control" has the meaning given to such term in section 1841 of this title. 

(6) Affiliate 

The term "affiliate" has the meaning given to such term in section 1841(k) of this title. 

(7) Company 

The term "company" has the same meaning as in section 1841(b) of this title. 

(x) Definitions relating to default 

(1) Default 

The term "default" means, with respect to an insured depository institution, any 
adjudication or other official determination by any court of competent jurisdiction, the 
appropriate Federal banking agency, or other public authority pursuant to which a 
conservator, receiver, or other legal custodian is appointed for an insured depository 
institution or, in the case of a foreign bank having an insured branch, for such branch. 

(2) In danger of default 

The term "in danger of default" means an insured depository institution with respect to 
which (or in the case of a foreign bank having an insured branch, with respect to such 
insured branch) the appropriate Federal banking agency or State chartering authority has 
advised the Corporation (or, if the appropriate Federal banking agency is the Corporation, 

the Corporation has determined) that-- 
(/~) in the opinion of such agency or authority-- 
(i) the depository institution or insured branch is not likely to be able to meet the 
demands of the institution’s or branch’s depositors or pay the institution’s or branch’s 
obligations in the normal course of business; and 
(ii) there is no reasonable prospect that the depository institution or insured branch will 
be able to meet such demands or pay such obligations without Federal assistance; or 
(B) in the opinion of such agency or authority-- 
(i) the depository institution or insured branch has incurred or is likely to incur losses 
that will deplete all or substantially all of its capital; and 

(ii) there is no reasonable prospect that the capital of the depository institution or 
insured branch will be replenished without Federal assistance. 

(y) Definitions relating to Deposit Insurance Fund 

(1) Deposit Insurance Fund 

The term "Deposit Insurance Fund" means the Deposit ]:nsurance Fund established under 

section 1821(@(4) of this title, 

(2) Designated reserve ratio 

The term "designated reserve ratio" means the reserve ratio designated by the Board of 

Directors in accordance with section 1817(b)(3) of this title. 

(3) Reserve ratio 
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The term "reserve ratio", when used with regard to the Deposit Insurance Fund other 
than in connection with a reference to the designated reserve ratio, means the ratio of 
the net worth of the Deposit Insurance Fund to the value of the aggregate estimated 
insured deposits. 

(z) Federal banking agency 

The term "Federal banking agency" means the Comptroller of the Currency, the Director 
of the Office of Thrift Supervision, the Board of Governors of the Federal Reserve 
System,     or     the     Federal     Deposit     Insurance     Corporation. 

12 USC s.1814 

§ 1814. Insured depository institutions 

(a) Continuation of insurance 

(1) Banks 

Each bank, which is an insured depository institution on September 21, 1950, shall be 
and continue to be, without application or approval, an insured depository institution 
and shall be subject to the provisions of this chapter. 

(2) Savings associations 

Each savings association the accounts of which were insured by the Federal Savings 
and Loan Insurance Corporation on the day before August 9, 1989, shall be, without 
application or approval, an insured depository institution. 

(b) Continuation of insurance upon becoming a member bank 

In the case of an insured bank which is admitted to membership in the Federal Reserve 
System or an insured State bank which is converted into a national member bank, the 

bank shall continue as an insured bank, 

(c) Continuation of insurance after conversion 

Su bject to section l 8 ] 5(d) of this title a nd section 1464(1)(5) of this title-- 

(I) any State depository institution which results from the conversion of any insured 
Federal depository institution; and 

(2) any Federal depository institution which results from the conversion of any 
insured State or Federal depository institution, 

shall continue as an insured depository institution. 
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(d) Continuation of insurance after merger or consolidation 

Any State depository institution or any Federal depository institution which results from 
the merger or consolidation of insured depository institutions, or from the merger or 
consolidation of a noninsured depository institution with an insured depository institution, 

shall      continue      as      an       insured      depository      institution. 

12 USC s. 1815 

§ 1815, Deposit insurance 

(a) Application to Corporation required 

(1) In general 

Except as provided in paragraphs (2) and (3), any depository institution which is engaged 
in the business of receiving deposits other than trust funds (as defined in section 1813(p) 
of this title), upon application to and examination by the Corporation and approval by the 
Board of Directors, may become an insured depository institution. 

(2) Interim depository institutions 

In the case of any interim Federal depository institution that is chartered by the 
appropriate Federal banking agency and will not open for business, the depository 
institution shall be an insured depository institution upon the issuance of the institution’s 

charter by the agency. 

(3) Application and approval not required in cases of continued insurance 

Paragraph (1) shall not apply in the case of any depository institution whose insured 
status is continued pursuant to section 1814 of this title. 

(4) Review requirements 

In reviewing any application under this subsection, the Board of Directors shall consider 
the factors described in section 1816 of this title in determining whether to approve the 
application for insurance. 

(5) Notice of denial of application for insurance 

If the Board of Directors votes to deny any application for insurance by any depository 
institution, the Board of Directors shall promptly notify the appropriate Federal banking 
agency and, in the case of any State depository institution, the appropriate State banking 
supervisor of the denial of such application, giving specific reasons in writing for the 

Board of Directors’ determination with reference to the factors described in section 1816 
of this title. 

(6) Nondelegation requirement 

The authority of the Board of Directors to make any determination to deny any 
application under this subsection may not be delegated by the Board of Directors. 

(PAGE } 



(b) Foreign branch nonmember banks; matters considered 

Subject to the provisions of this chapter and to such terms and conditions as the Board of 
Directors may impose, any branch of a foreign bank, upon application by the bank to the 
Corporation, and examination by the Corporation of the branch, and approval by the 
Board of Directors, may become an insured branch. Before approving any such 
application, the Board of Directors shall give consideration to-- 
(:t) the financial history and condition of the bank, 
(:~) the adequacy of its capital structure, 
(2~) its future earnings prospects, 
(4) the general character and fitness of its management, including but not limited to the 
management of the branch proposed to be insured, 
(5) the risk presented to the Deposit Insurance Fund, 

(6) the convenience and needs of the community to be served by the branch, 
(7) whether or not its corporate powers, insofar as they will be exercised through the 
proposed insured branch, are consistent with the purposes of this chapter, and 
(8) the probable adequacy and reliability of information supplied and to be supplied by 
the bank to the Corporation to enable it to carry out its functions under this chapter. 

(c) Protection to deposit insurance fund; surety bond, pledge of assets, etc.; injunction 

(1) Before any branch of a foreign bank becomes an insured branch, the bank shall 
deliver to the Corporation or as the Corporation may direct a surety bond, a pledge of 
assets, or both, in such amounts and of such types as the Corporation may require or 
approve, for the purpose set forth in paragraph (4) of this subsection. 

(2) After any branch of a foreign bank becomes an insured branch, the bank shall 
maintain on deposit with the Corporation, or as the Corporation may direct, surety bonds 
or assets or both, in such amounts and of such types as shall be determined from time to 
time in accordance with such regulations as the Board of Directors may prescribe. Such 
regulations may impose differing requirements on the basis of any factors which in the 
judgment of the Board of Directors are reasonably related to the purpose set forth in 
paragraph (4). 

(3) The Corporation may require of any given bank larger deposits of bonds and assets 
than required under paragraph (2) of this subsection if, in the judgment of the 
Corporation, the situation of that bank or any branch thereof is or becomes such that the 
deposits of bonds and assets otherwise required under this section would not adequately 
fulfill the purpose set forth in paragraph (4). The imposition of any such additional 
requirements may be without notice or opportunity for hearing, but the Corporation shall 
afford an opportunity to any such bank to apply for a reduction or removal of any such 
additional requirements so imposed. 

(4) The purpose of the surety bonds and pledges of assets required under this subsection 
is to provide protection to the Deposit Insurance Fund against the risks entailed in 
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insuring the domestic deposits of a foreign bank whose activities, assets, and personnel 
are in large part outside the jurisdiction of the United States. In the implementation of its 
authority under this subsection, however, the Corporation shall endeavor to avoid 
imposing requirements on such banks which would unnecessarily place them at a 
competitive disadvantage in relation to domestically incorporated banks. 

(5) In the case of any failure or threatened failure of a foreign bank to comply with any 
requirement imposed under this subsection (c), the Corporation, in addition to all other 
administrative and judicial remedies, may apply to any United States district court, or 
United States court of any territory, within the jurisdiction of which any branch of the 
bank is located, for an injunction to compel such bank and any officer, employee, or 
agent thereof, or any other person having custody or control of any of its assets, to deliver 
to the Corporation such assets as may be necessary to meet such requirement, and to take 
any other action necessary to vest the Corporation with control of assets so delivered. If 
the court shall determine that there has been any such failure or threatened failure to 
comply with any such requirement, it shall be the duty of the court to issue such 
injunction. The propriety of the requirement may be litigated only as provided in chapter 
7 of Title 5, and may not be made an issue in an action for an injunction under this 
paragraph. 

(d) Insurance fees 

(1) In general 

Any institution that becomes insured by the Corporation, and any noninsured branch that 
becomes insured by the Corporation, shall pay the Corporation any fee which the 
Corporation may by regulation prescribe, after giving due consideration to the need to 
establish and maintain the reserve ratio of the Deposit Insurance Fund. 

(2) Fee credited to the Deposit Insurance Fund 

The fee paid by the depository institution under paragraph (1) shall be credited to the 
Deposit Insurance Fund. 

(3) Exception for certain depository institutions 

Any depository institution that becomes an insured depository institution by operation of 
section 1814(a) of this title shall not pay any fee. 

(e) Liability of commonly controlled depository institutions 

(1) In general 

(A) Liability established 

Any insured depository institution shall be liable for any loss incurred by the Corporation, 
or any loss which the Corporation reasonably anticipates incurring, after August 9, 1989, 

in connection with-- 
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(i) the default of a commonly controlled insured depository institution; or 
(ii) any assistance provided by the Corporation to any commonly controlled insured 
depository institution in danger of default. 

(B) Payment upon notice 

An insured depository institution shall pay the amount of any liability to the Corporation 
under subparagraph (A) upon receipt of written notice by the Corporation in accordance 

with this subsection. 

(C) Notice required to be provided within 2 years of loss 

No insured depository institution shall be liable to the Corporation under subparagraph 
(A) if written notice with respect to such liability is not received by such institution before 
the end of the 2-year period beginning on the date the Corporation incurred the loss. 

(2) Amount of compensation; procedures 

(A) Use of estimates 

When an insured depository institution is in default or requires assistance to prevent 
default, the Corporation shall-- 
(i) in good faith, estimate the amount of the loss the Corporation will incur from such 

default or assistance; 
(ii) if, with respect to such insured depository institution, there is more than 1 commonly 
controlled insured depository institution, estimate the amount of each such commonly 
controlled depository institution’s share of such liability; and 
(iii) advise each commonly controlled depository institution of the Corporation’s estimate 
of the amount of such institution’s liability for such losses. 

(B) Procedures; immediate payment 

The Corporation, after consultation with the appropriate Federal banking agency and the 
appropriate State chartering agency, shall-- 
(i) on a case-by-case basis, establish the procedures and schedule under which any 
insured depository institution shall reimburse the Corporation for such institution’s 
liability under paragraph (1) in connection with any commonly controlled insured 
depository institution; or 
(ii) require any insured depository institution to make immediate payment of the amount 
of such institution’s liability under paragraph (1) in connection with any commonly 

controlled insured depository institution. 

(C) Priority 

The liability of any insured depository institution under this subsection shall have priority 
with respect to other obligations and liabilities as follows: 

(i) Superiority 

The liability shall be superior to the following obligations and liabilities of the depository 

institution: 
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(:i) Any obligation to shareholders arising as a result of their status as shareholders 
(including any depository institution holding company or any shareholder or creditor of 
such company). 
(:iI) Any obligation or liability owed to any affiliate of the depository institution (including 
any other insured depository institution), other than any secured obligation which was 
secured as of May 1, 1989. 

(ii) Subordination 

The liability shall be subordinate in right and payment to the following obligations and 
liabilities of the depository institution: 
(:I) Any deposit liability (which is not a liability described in clause (i)(II)). 
(:II) Any secured obligation, other than any obligation owed to any affiliate of the 
depository institution (including any other insured depository institution) which was 
secured after May 1, 1989. 
(:III) Any other general or senior liability (which is not a liability described in clause (i)). 
(:IV) Any obligation subordinated to depositors or other general creditors (which is not an 
obligation described in clause (i)). 

(D) Adjustment of estimated payment 

(i) Overpayment 

If the amount of compensation estimated by and paid to the Corporation by 1 or more 
such commonly controlled depository institutions is greater than the actual loss incurred 
by the Corporation, the Corporation shall reimburse each such commonly controlled 
depository institution its pro rata share of any overpayment. 

(ii) Underpayment 

If the amount of compensation estimated by and paid to the Corporation by 1 or more 
such commonly controlled depository institutions is less than the actual loss incurred by 
the Corporation, the Corporation shall redetermine in its discretion the liability of each 
such commonly controlled depository institution to the Corporation and shall require each 
such commonly controlled depository institution to make payment of any additional 
liability to the Corporation. 

(3) Review 

(A) Judicial 

Actions of the Corporation shall be reviewable pursuant to chapter 7 of Title 5. 

(B) Administrative 

The Corporation shall prescribe regulations and establish administrative procedures which 
provide for a hearing on the record for the review of-- 
(i) the amount of any loss incurred by the Corporation in connection with any insured 

depository institution; 
(ii) the liability of individual commonly controlled depository institutions for the amount 

of such loss; and 
(iii) the schedule of payments to be made by such commonly controlled depository 

institutions. 

(PAGE } 



(4) Limitation on rights of private parties 

To the extent the exercise of any right or power of any person would impair the ability of 
any insured depository institution to perform such institution’s obligations under this 

subsection-- 
(A) the obligations of such insured depository institution shall supersede such right or 
power; and 
(B) no court may give effect to such right or power with respect to such insured 
depository institution. 

(5) Waiver authority 

(A) In general 

The Corporation, in its discretion, may exempt any insured depository institution from the 
provisions of this subsection if the Corporation determines that such exemption is in the 

best interests of the Deposit Insurance Fund. 

(B) Condition 

During the period any exemption granted to any insured depository institution under 
subparagraph (A) or (C) is in effect, such insured depository institution and all other 

insured depository institution affiliates of such depository institution shall comply fully 
with the restrictions of sections 371c and 371c-1 of this title without regard to section 

371c(d)(1) of this title. 

(C) Limited partnerships 

(i) In general 

The Corporation may, in its discretion, exempt any limited partnership and any affiliate of 
any limited partnership (other than any insured depository institution which is a majority 
owned subsidiary of such partnership) from the provisions of this subsection if such 
limited partnership or affiliate has filed a registration statement with the Securities and 
Exchange Commission on or before April 10, 1989, indicating that as of the date of such 
filing such partnership intended to acquire 1 or more insured depository institutions. 

Review and notice 

Within 10 business days after the date of submission of any request for an exemption 
under this subparagraph together with such information as shall be reasonably requested 
by the Corporation, the Corporation shall make a determination on the request and shall 
so advise the applicant. 

(6) Exclusion for institutions acquired in debt collections 

Any depository institution shall not be treated as commonly controlled, for purposes of 
this subsection, during the 5-year period beginning on the date of an acquisition 
described in subparagraph (A) or such longer period as the Corporation may determine 

after written application by the acquirer, 
(A) 1 depository institution controls another by virtue of ownership of voting shares 
acquired in securing or collecting a debt previously contracted in good faith; and 
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(B) during the period beginning on August 9, 1989, and ending upon the expiration of 
the exclusion, the controlling bank and all other insured depository institution affiliates of 
such controlling bank comply fully with the restrictions of sections 371c and 371c-1 of 
this title, without regard to section 371c(d)(1) of this title, in transactions with the 
acquired insured depository institution. 

(7) Exception for certain FSLIC assisted institutions 

No depository institution shall have any liability to the Corporation under this subsection 
as the result of the default of, or assistance provided with respect to, an insured 
depository institution which is an affiliate of such depository institution if-- 
(A) such affiliate was receiving cash payments from the Federal Savings and Loan 
Insurance Corporation under an assistance agreement or note entered into before August 
9, 1989; 
(B) the Federal Savings and Loan Insurance Corporation, or such other entity which has 
succeeded to the payment obligations of such Corporation with respect to such assistance 
agreement or note, is unable to continue such payments; and 
(C) such affiliate-- 
(i) is in default or in need of assistance solely as a result of the failure to meet the 
payment obligations referred to in subparagraph (B); and 
(ii) is not otherwise in breach of the terms of any assistance agreement or note which 
would authorize the Federal Savings and Loan Insurance Corporation or such other 
successor entity, pursuant to the terms of such assistance agreement or note, to refuse 
to make such payments. 

(8) Commonly controlled defined 

For purposes of this subsection, depository institutions are commonly controlled 
(A) such institutions are controlled by the same company; or 
(B) 1 depository institution is controlled by another depository institution. 

(9) Redesignated (8) 

12 USC 1817 

§ 1817, Assessments 

(a) Reports of condition; access to reports 

(1) Each insured State nonmember bank and each foreign bank having an insured branch 
which is not a Federal branch shall make to the Corporation reports of condition which 
shall be in s~ch form and shall contain s~ch information as the Board of Directors may 
require. Such reports shall be made to the Corporation on the dates selected as provided 
in paragraph (3) of this subsection and the deposit liabilities shall be reported therein in 
accordance with an~d pursuant to paragraphs (4) and (5) of this subsection, The Board of 
Directors may call for additional reports of condition on dates to be fixed by it and may 
call for such other reports as the Board may from time to time require. Any such bank 
which (A) maintains procedures reasonably adapted to avoid any inadvertent error and, 
unintentionally and as a result of such an error, ~2ails to make or publish any report 

{PAGE } 



required under this paragraph, within the period of time specified by the Corporaion, or 
submits or publishes any *\alse or misleading repo~-t or in*Brma,ion, or (B) i~adve~ently 
transmits or punishes any report which is minimally late, shall be subject to a penalty of 
not more than $2,000 *Br each day during which such failure continues or such *~dse or 
misleading information is not corrected Such ban.k shall have the burden of proving that 
an error was inadvertent and that a repo~ was inadvertently transmitted or p~b~ished ~ate. 
AW such bank which fails to make or publish any repo~ required u~der this paragraph, 
within the period of time specified by the Corporation, or submits or publishes aw false 
or misleading report or info~ation, in a manner not described in the 2nd preceding 
sentence shall be subject to a penalty of not more than $20,000 for each day during which 
such *~ilure continues or such t51se or misleading int~rmation is not corrected 
Notwithstanding the preceding sentence, if any such bank knowingly or with reckless 
disregard for the accuracy of any intBrmation or report described i~ such sentence 
submits or publishes any *~alse or misleading repo~ or in*~rmation, the Corporatio~ may 
assess a penalty of not more than $1,000,000 or 1 percent of total assets of such bank, 
whichever is less, per day for each day during which such failure continues or such false 
or misleading int~rmation is not corrected Any penalty imposed un.der any of the 4 
preceding sentences shall be assessed an.d collected by the Corporation in. the manner 
provided i~ subparagraphs (E), (F), (G), and (I) of section 1818(0(2) of this title 
penalties imposed under such section) and aw such assessment (i~cludi~g the 
determination of the amount of the penalty) shall be suI~iect to the provisions of such 
section. Any such bank against which any penalty is assessed under this subsection shall 
be af*k~rded an agen.cy hearing if such bank submits a request t~r such hearing within 20 
days a~er the issuance of the notice of assessment. Section 18~8(h) of this title shalI 
apply to any proceeding under this paragraph. 

(2)(A) The Corporation and, vdth respect to any Stae depository institution, any 
appropriate State bank supervisor for such institution, shall have access to reports of 
examination made by, and reports of condition made to, the Comptroller of the Currency, 
the Director of the Oi:~ce of Thrift Supervision, the Federal Housing Finance Board, any 
Federal home loan bank, or any Federal Reserve bank an.d to all revisions of reports of 
condition made to any of them, and they shall promptly advise the Corporation of any 
revisions or changes in respect to deposit liabilities made or required to be made in any 
report of condition. The Co~l)oration may accept any report made by or to any 
commission, board, or authority having supervision of a depository institution, and may 
~i.~rnish to the Comptroller of the Curren.cy, the [FRet] Director of the Off~.ce of Thrii:~ 
Superdsion, the [FN1] Federal Housing Finance Board, any [FNi] Federal home loan 
bank, to any Federal Reserve bank, and to any such commission, board, or a~thority, 
reports of examinations made on behalf of, and reports of condition made to, the 
Corporation. 

(B) Additional reports 

The Board of Directors may from time to time require any insured depository institution 
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to file such additional reports as the Corporation, after agreement with the Comptroller of 
the Currency, the Board of Governors of the Federal Reserve System, and the Director of 
the Office of Thrift Supervision, as appropriate, may deem advisable for insurance 
purposes. 

(C} Data sharing with other agencies and persons 

:In addition to reports of examination, reports of condition, and other reports required to 
be regularly provided to the Corporation (with respect to all insured depository 
institutions, including a depository institution for which the Corporation has been 
appointed conservator or receiver) or an appropriate State bank supervisor (with respect 
to a State depository institution) under subparagraph (A) or (B), a Federal banking 
agency may, in the discretion of the agency, furnish any report of examination or other 
confidential supervisory information concerning any depository institution or other entity 
examined by such agency under authority of any Federal law, to-- 
(i) any other Federal or State agency or authority with supervisory or regulatory 
authority over the depository institution or other entity; 
(ii) any officer, director, or receiver of such depository institution or entity~ and 
(iii) any other person that the Federal banking agency determines to be appropriate, 

(3) Each insured depository institution shall make to the appropriate Federal banking 
agency 4 reports of condition annually upon dates which shall be selected by the 
Chairman of the Board of Directors, the Comptroller of the Currency, the Chairman of 
the Board of Governors of the Federal Reserve System, and the Director of the Office of 
Thrift Supervision. The dates selected shall be the same for all insured depository 
institutions, except that when any of said reporting dates is a nonbusiness day for any 
depository institution, the preceding business day shall be its reporting date. Such reports 

of condition shall be the basis for the certified statements to be filed pursuant to 
subsection (c) of this section. The deposit liabilities shall be reported in said reports of 
condition in accordance with and pursuant to paragraphs (4) and (5) &this subsection, 
and such other information shall be reported therein as may be required by the respective 
agencies. Each said report of condition shall contain a declaration by the president, a vice 
president, the cashier or the treasurer, or by any other officer designated by the board of 
directors or trustees of the reporting depository institution to make such declaration, that 
the report is true and correct to the best of his knowledge and belief. The correctness of 
said report of conditions shall be attested by the signatures of at least two directors or 
trustees of the reporting depository institution other than the officer making such 
declaration, with a declaration that the report has been examined by them and to the best 
of their knowledge and belief is true and correct. At the time of making said reports of 
condition each insured depository institution shall furni sh to the Corporation a copy 
thereof containing such signed declaration and attestations. Nothing herein shall preclude 
any of the foregoing agencies from requiring the banks or savings associations under its 
jurisdiction to make additional reports of condition at any time. 

(4) In the reports of condition required to be made by paragraph (3) of this subsection, 
each insured depository institution shall report the total amount of the liability of the 
depository institution for deposits in the main office and in any branch located in any 
State of the United States, the District of Columbia, any Territory &the United States, 
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Puerto Rico, Guam, American Samoa, the Trust Territory of the Pacific Islands, or the 
Virgin Islands, according to the definition of the term "deposit" in and pursuant to 
subsection (I) of section 1813 of this title without any deduction for indebtedness of 
depositors or creditors or any deduction for cash items in the process of collection drawn 
on others than the reporting depository institution: Provided, That the depository 
institution in reporting such deposits may (i) subtract from the deposit balance due to any 
depository institution the deposit balance due from the same depository institution (other 
than trust funds deposited by either depository institution) and any cash items in the 
process of collection due from or due to such depository institutions shall be included in 
determining such net balance, except that balances of time deposits of any depositor5, 
institution and any balances standing to the credit of private depository institutions, of 
depository institutions in foreign countries, of foreign branches of other American 
depository institutions, and of American branches of foreign banks shall be reported 
gross without any such subtraction, and (ii) exclude any deposits received in any office of 
the depository institution for deposit in any other office of the depository institution: And 
provided.further, That outstanding drafts (including advices and authorizations to charge 
depository institution’s balance in another depository institution) drawn in the regular 
course of business by the reporting depository institution on depository institutions need 
not be reported as deposit liabilities. The amount of trust funds held in the depositor?- 
institution’s own trust department, which the reporting depository institution keeps 
segregated and apart from its general assets and does not use in the conduct of its 
business, shall not be included in the total deposits in such reports, but shall be separately 
stated in such reports. Deposits which are accumulated for the payment of personal loans 
and are assigned or pledged to assure payment of loans at maturity shall not be included 
in the total deposits in such reports, but shall be deducted from the loans for which such 
deposits are assigned or pledged to assure repayment. 

(5) The deposits to be reported on such reports of condition shall be segregated between 
(i) time and savings deposits and (ii) demand deposits. For this purpose, the time and 
savings deposits shall consist of time certificates of deposit, time deposits-open account, 
and savings deposits; and demand deposits shall consist of all deposits other than time 
and savings deposits. 

(6) Lifeline account deposits 

In the reports of condition required to be reported under this subsection, the deposits in 
lifeline accounts (as defined in section 1834(a)(3)(C) of this title) shall be reported 
separately. 

(7) The Board of Directors, after consultation with the Comptroller of the Currency, the 
Director of the Office of Thrift Supervision, and the Board of Governors of the Federal 
Reserve System, may by regulation define the terms "cash items" and "process of 
collection", and shall classify deposits as "time", "savings", and "demand" deposits, for 
the purposes of this section. 
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(8) In respect of any report required or authorized to be supplied or published pursuant to 
this subsection or any other provision of law, the Board of Directors or the Comptroller 
of the Currency, as the case may be, may differentiate between domestic banks and 
foreign banks to such extent as, in their judgment, may be reasonably required to avoid 
hardship and can be done without substantial compromise of insurance risk or 
supervi sory and regulatory effectiveness. 

(9) Data collections 

In addition to or in connection with any other report required under this subsection, the 
Corporation shall take such action as may be necessary to ensure that-- 
(A) each insured depository institution maintains; and 
(B) the Corporation receives on a regular basis from such institution, 

information on the total amount of all insured deposits, preferred deposits, and uninsured 
deposits at the institution. In prescribing reporting and other requirements for the 
collection of actual and accurate information pursuant to this paragraph, the Corporation 
shall minimize the regulatory burden imposed upon insured depository institutions that 
are well capitalized (as defined in section 1831o of this title) while taking into account 
the benefit of the information to the Corporation, including the use of the information to 
enable the Corporation to more accurately determine the total amount of insured deposits 
in each insured depository institution for purposes of compliance with this chapter. 

(10) A Federal banking agency may not, by regulation or otherwise, designate, or require 
an insured institution or an affiliate to designate, a corporation as highly leveraged or a 
transaction with a corporation as a highly leveraged transaction solely because such 
corporation is or has been a debtor or bankrupt under Title 11, if, after confirmation of a 
plan of reorganization, such corporation would not otherwise be highly leveraged. 

(11) Streamlining reports of condition 

(A) Review of information and schedules 

Before the end of the 1-year period beginning on October 13, 2006 and before the end of 
each 5-year period thereafter, each Federal banking agency shall, in conjunction with the 
other relevant Federal banking agencies, review the information and schedules that are 
required to be filed by an insured depository institution in a report of condition required 
under paragraph (3), 

(B) Reduction or elimination of information found to be unnecessary 

After completing the review required by subparagraph (A), a Federal banking agency, in 
conjunction with the other relevant Federal banking agencies, shall reduce or eliminate 
any requirement to file information or schedules under paragraph (3) (other than 
information or schedules that are otherwise required by law) if the agency determines 
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that the continued collection of such information or schedules is no longer necessary or 
appropriate. 

(b) Assessments 

(1) Risk-based assessment system 

(A) Risk-based assessment system required 

The Board of Directors shall, by regulation, establish a risk-based assessment system for 
insured depository institutions. 

(B) Private reinsurance authorized 

In carrying out this paragraph, the Corporation may-- 
(i) obtain private reinsurance covering not more than 10 percent of any loss the 
Corporation incurs with respect to an insured depository institution; and 
(ii) base that institution’s assessment (in whole or in part) on the cost of the 
reinsurance. 

(C) "Risk-based assessment system" defined 

For purposes of this paragraph, the term "risk-based assessment system" means a 
system for calculating a depository institution’s assessment based on-- 
(i) the probability that the Deposit Insurance Fund will incur a loss with respect to the 
institution, taking into consideration the risks attributable to-- 
(I) different categories and concentrations of assets; 
(:II) different categories and concentrations of liabilities, both insured and uninsured, 
contingent and noncontingent; and 
(:III) any other factors the Corporation determines are relevant to assessing such 
probability; 
(ii) the likely amount of any such loss; and 
(iii) the revenue needs of the Deposit Insurance Fund. 

(D) Separate assessment systems 

The Board of Directors may establish separate risk-based assessment systems for large 
and small members of the Deposit Insurance Fund. 

Information concerning rusk of loss and economic conditions 

(i) Sources of information 

For purposes of determining rusk of losses at insured depository institutions and economic 
conditions generally affecting depository institutions, the Corporation shall collect 
information, as appropriate, from all sources the Board of Directors considers 
appropriate, such as reports of condition, inspection reports, and other information from 
all Federal banking agencies, any information available from State bank supervisors, 
State insurance and securities regulators, the Securities and E~xchange Commission 
(including information described in section 18311 of this title), the Secretary of the 
Treasury, the Commodity Futures Trading Commission, the Farm Credit Administration, 
the Federal Trade Commission, any Federal reserve bank or Federal home loan bank, and 
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other regulators of financial institutions, and any information available from credit rating 
entities, and other private economic or business analysts. 

Consultation with Federal banking agencies 

(I) In general 

Except as provided in subclause (II), in assessing the risk of loss to the Deposit 
Insurance Fund with respect to any insured depository institution, the Corporation shall 
consult with the appropriate Federal banking agency of such institution. 

(II) Treatment on aggregate basis 

In the case of insured depository institutions that are well capitalized (as defined in 
section :1831o of this title) and, in the most recent examination, were found to be well 
managed, the consultation under subclause (I) concerning the assessment of the risk of 
loss posed by such institutions may be made on an aggregate basis. 

(iii) Rule of construction 

No provision of this paragraph shall be construed as providing any new authority for the 
Corporation to require submission of information by insured depository institutions to the 
Corporation. 

(F) Modifications to the risk-based assessment system allowed only after notice and 
comment 

In revising or modifying the risk-based assessment system at any time after February 8, 
2006, the Board of Directors may implement such revisions or modification in final form 
only after notice and opportunity for comment. 

(2) Setting assessments 

(A) In general 

The Board of Directors shall set assessments for insured depository institutions in such 
amounts as the Board of Directors may determine to be necessary or appropriate, subject 
to subparagraph (D). 

(B) Factors to be considered 

In setting assessments under subparagraph (A), the Board of Directors shall consider the 
following factors: 
(i) The estimated operating expenses of the Deposit Insurance Fund. 
(ii) The estimated case resolution expenses and income of the Deposit Insurance Fund. 
(iii) The projected effects of the payment of assessments on the capital and earnings of 
insured depository institutions. 
(iv) The risk factors and other factors taken into account pursuant to paragraph (1) 
under the risk-based assessment system, including the requirement under such 
paragraph to maintain a risk-based system. 
(v) Any other factors the Board of Directors may determine to be appropriate. 

(C) Notice of assessments 
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The Corporation shall notify each insured depository institution of that institution’s 

assessment. 

(D) No discrimination based on size 

No insured depository institution shall be barred from the lowest-risk category solely 

because of size. 

(E) Bank Enterprise Act requirement 

The Corporation shall design the risk-based assessment system so that, insofar as the 
system bases assessments, directly or indirectly, on deposits, the portion of the deposits 
of any insured depository institution which are attributable to lifeline accounts established 
in accordance with the Bank Enterprise Act of 1991 shall be subject to assessment at a 

rate determined in accordance with such Act. 

(F), (G) Repealed. Pub.L. 109-173, § 3(a)(3)(A), Feb. 15, 2006, 119 Star. 3605 

(H) Redesignated (E) 

(3) Designated reserve ratio 

(A) Establishment 

(i) In general 

Before the beginning of each calendar year, the Board of Directors shall designate the 
reserve ratio applicable with respect to the Deposit Insurance Fund and publish the 
reserve ratio so designated. 

(ii) Rulemaking requirement 

Any change to the designated reserve ratio shall be made by the Board of Directors by 
regulation after notice and opportunity for comment. 

(B) Range 

The reserve ratio designated by the Board of Directors for any year-- 
(i) may not exceed 1.5 percent of estimated insured deposits; and 
(ii) may not be less than 1.15 percent of estimated insured deposits. 

(C) Factors 

In designating a reserve ratio for any year, the Board of Directors shall-- 
(i) take into account the risk of losses to the Deposit Insurance Fund in such year and 
future years, including historic experience and potential and estimated losses from 
insured depository institutions; 
(ii) take into account economic conditions generally affecting insured depository 
institutions so as to allow the designated reserve ratio to increase during more favorable 
economic conditions and to decrease during less favorable economic conditions, 
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notwithstanding the increased risks of loss that may exist during such less favorable 
conditions, as determined to be appropriate by the Board of Directors; 
(iii) seek to prevent sharp swings in the assessment rates for insured depository 

institutions; and 
(iv) take into account such other factors as the Board of Directors may determine to be 
appropriate, consistent with the requirements of this subparagraph. 

(D) Publication of proposed change in ratio 

In soliciting comment on any proposed change in the designated reserve ratio in 

accordance with subparagraph (A), the Board of Directors shall include in the published 
proposal a thorough analysis of the data and projections on which the proposal is based. 

(13) D:[F restoration plans 

(i) In general 

Whenever-- 
(I) the Corporation projects that the reserve ratio of the Deposit ~[nsurance Fund will, 
within 6 months of such determination, fall below the minimum amount specified in 
subparagraph (B)(ii) for the designated reserve ratio; or 
(II) the reserve ratio of the Deposit ~[nsurance Fund actually falls below the minimum 
amount specified in subparagraph (B)(ii) for the designated reserve ratio without any 
determination under subdause (]~) having been made, 

the Corporation shall establish and implement a Deposit Znsurance Fund restoration plan 
within 90 days that meets the requirements of clause (ii) and such other conditions as 
the Corporation determines to be appropriate. 

(ii) Requirements of restoration plan 

A Deposit Insurance Fund restoration plan meets the requirements of this clause if the 
plan provides that the reserve ratio of the Fund will meet or exceed the minimum amount 
specified in subparagraph (B)(ii) for the designated reserve ratio before the end of the 5- 
year period beginning upon the implementation of the plan (or such longer period as the 
Corporation may determine to be necessary due to extraordinary circumstances). 

(iii) Restriction on assessment credits 

As part of any restoration plan under this subparagraph, the Corporation may elect to 
restrict the application of assessment credits provided under subsection (e)(3) of this 
section for any period that the plan is in effect. 

(iv) Limitation on restriction 

Notwithstanding clause (iii), while any restoration plan under this subparagraph is in 
effect, the Corporation shall apply credits provided to an insured depository institution 
under subsection (e)(3) of this section against any assessment imposed on the institution 
for any assessment period in an amount equal to the lesser 
(I) the amount of the assessment; or 
(]:][) the amount equal to 3 basis points of the institution’s assessment base. 

(v) Transparency 

{PAGE } 



Not more than 30 days after the Corporation establishes and implements a restoration 
plan under clause (i), the Corporation shall publish in the Federal Register a detailed 
analysis of the factors considered and the basis for the actions taken with regard to the 
plan. 

(4) Depository institution required to maintain assessment-related records 

Each insured depository institution shall maintain all records that the Corporation may 
require for verifying the correctness of any assessment on the insured depository 
institution under this subsection until the later of-- 
(A) the end of the 3-year period beginning on the due date of the assessment; or 
(B) in the case of a dispute between the insured depository institution and the 
Corporation with respect to such assessment, the date of a final determination of any 
such dispute. 

(5) Emergency special assessments 

In addition to the other assessments imposed on insured depository institutions under 
this subsection, the Corporation may impose 1 or more special assessments on insured 
depository institutions in an amount determined by the Corporation if the amount of any 
such assessment is necessary-- 
(A) to provide sufficient assessment income to repay amounts borrowed from the 
Secretary of the Treasury under section 1824(a) of this title in accordance with the 
repayment schedule in effect under section 1824(c) of this title during the period with 
respect to which such assessment is imposed; 
(B) to provide sufficient assessment income to repay obligations issued to and other 
amounts borrowed from insured depository institutions under section 1824(d) of this 
title; or 
(12) for any other purpose that the Corporation may deem necessary. 

(6) Community enterprise credits 

The Corporation shall allow a credit against any semiannual assessment to any insured 
depository institution which satisfies the requirements of the Community Enterprise 
Assessment Credit Board under section 233(a)(1) of the Bank Enterprise Act of 1991 [12 
U.S.C.A. § 1834a(a)(1)] in the amount determined by such Board by regulation. 

(7) Redesignated (6) 

(c) Certified statements; payments 

(1) Certified statements required 

(A) In general 

Each insured depository institution shall file with the Corporation a certified statement 
containing such information as the Corporation may require for determining the 
institution’s assessment. 

(B) Form of certification 
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The certified statement required under subparagraph (A) shall-- 
(i) be in such form and set forth such supporting information as the Board of Directors 
shall prescribe; and 
(ii) be certified by the president of the depository institution or any other officer 
designated by its board of directors or trustees that to the best of his or her knowledge 
and belief, the statement is true, correct and complete, and in accordance with this 
chapter and regulations issued hereunder. 

(2) Payments required 

(A) In general 

Each insured depository institution shall pay to the Corporation the assessment imposed 

under subsection (b) of this section. 

(B) Form of payment 

The payments required under subparagraph (A) shall be made in such manner and at 
such time or times as the Board of Directors shall prescribe by regulation. 

(3) Newly insured institutions 

To facilitate the administration of this section, the Board of Directors may waive the 
requirements of paragraphs (1) and (2) for the initial assessment period in which a 
depository institution becomes insured. 

(4) Penalty for failure to make accurate certified statement 

(A) First tier 

Any insured depository institution which-- 
(i) maintains procedures reasonably adapted to avoid any inadvertent error and, 
unintentionally and as a result of such an error, fails to submit the certified statement 
under paragraph (1) within the period of time required under paragraph (1) or submits a 
false or misleading certified statement; or 
(ii) submits the statement at a time which is minimally after the time required in such 
paragraph, 

shall be subject to a penalty of not more than $2,000 for each day during which such 
failure continues or such false and misleading information is not corrected. The institution 
shall have the burden of proving that an error was inadvertent or that a statement was 
inadvertently submitted late. 

(B) Second tier 

Any insured depository institution which fails to submit the certified statement under 
paragraph (1) within the period of time required under paragraph (1) or submits a false 
or misleading certified statement in a manner not described in subparagraph (A) shall be 
subject to a penalty of not more than $20,000 for each day during which such failure 
continues or such false and misleading information is not corrected. 

(C) Third tier 
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Notwithstanding subparagraphs (A) and (B), if any insured depository institution 
knowingly or with reckless disregard for the accuracy of any certified statement described 
in paragraph (1) submits a false or misleading certified statement under paragraph (1), 
the Corporation may assess a penalty of not more than $1,000,000 or not more than 1 
percent of the total assets of the institution, whichever is less, per day for each day 
during which the failure continues or the false or misleading information in such 

statement is not corrected. 

(D) Assessment procedure 

Any penalty imposed under this paragraph shall be assessed and collected by the 
Corporation in the manner provided in subparagraphs (E), (F), (G), and (I) of section 

1818(0(2) of this title (for penalties imposed under such section) and any such 
assessment (including the determination of the amount of the penalty) shall be subject to 
the provisions of such section. 

(E) Hearing 

Any insured depository institution against which any penalty is assessed under this 
paragraph shall be afforded an agency hearing if the institution submits a request for 
such hearing within 20 days after the issuance of the notice of the assessment. Section 

1818(h) of this title shall apply to any proceeding under this subparagraph. 

(d) Corporation exempt from apportionment 

Notwithstanding any other provision of law, amounts received pursuant to any 
assessment under this section and any other amounts received by the Corporation shall 
not be subj ect to apportionment for the purposes of chapter 15 of Title 31 or under any 
other authority. 

(e) Refunds, divider~ds, and credits 

(1) Refunds of overpayments 

In the case of any payment of an assessment by an insured depository institution in 
excess of the amount due to the Corporation, the Corporation may-- 
(A) refund the amount of the excess payment to the insured depository institution; or 
(B) credit such excess amount toward the payment of subsequent assessments until 
such credit is exhausted. 

(2) Dividends from excess amounts in Deposit Insurance Fund 

(A) Reserve ratio in excess of 1.5 percent of estimated insured deposits 

If, at the end of a calendar year, the reserve ratio of the Deposit Insurance Fund exceeds 
1.5 percent of estimated insured deposits, the Corporation shall declare the amount in 
the Fund in excess of the amount required to maintain the reserve ratio at 1,5 percent of 
estimated insured deposits, as dividends to be paid to insured depository institutions. 

(B) Reserve ratio equal to or in excess of 1,35 percent of estimated insured deposits and 
not more than 1,5 percent 
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:If, at the end of a calendar year, the reserve ratio of the Deposit Insurance Fund equals 
or exceeds :1.35 percent of estimated insured deposits and is not more than 5.5 percent 
of such deposits, the Corporation shall declare the amount in the Fund that is equal to 50 

percent of the amount in excess of the amount required to maintain the reserve ratio at 
1.35 percent of the estimated insured deposits as dividends to be paid to insured 
depository institutions. 

(C) Basis for distribution of dividends 

(i) In general 

Solely for the purposes of dividend distribution under this paragraph, the Corporation 
shall determine each insured depository institution’s relative contribution to the Deposit 
:Insurance Fund (or any predecessor deposit insurance fund) for calculating such 
institution’s share of any dividend declared under this paragraph, taking into account the 
factors described in clause 

Factors for distribution 

:In implementing this paragraph in accordance with regulations, the Corporation shall take 
into account the following factors: 
(][) The ratio of the assessment base of an insured depository institution (including any 
predecessor) on December 35, :1996, to the assessment base of all eligible insured 
depository institutions on that date, 
(I]:) The total amount of assessments paid on or after January 1, 1997, by an insured 
depository institution (including any predecessor) to the Deposit ]:nsurance Fund (and any 
predecessor deposit insurance fund). 
(II:[) That portion of assessments paid by an insured depository institution (including any 
predecessor) that reflects higher levels of risk assumed by such institution. 
(~V) Such other factors as the Corporation may determine to be appropriate. 

(D) Notice and opportunity for comment 

The Corporation shall prescribe by regulation, after notice and opportunity for comment, 
the method for the calculation, declaration, and payment of dividends under this 
paragraph. 

(1~) Limitation 

The Board of Directors may suspend or limit dividends paid under subparagraph (B), if 
the Board determines in writing that-- 
(i) a significant risk of losses to the Deposit Znsurance Fund exists over the next :[-year 
period; and 
(ii) it is likely that such losses will be sufficiently high as to justify a finding by the Board 
that the reserve ratio should temporarily be allowed-- 
(]:) to grow without requiring dividends under subparagraph (B)~ or 
(]::[) to exceed the maximum amount established under subsection (b)(3)(B)(i) of this 
section. 

(F) Considerations 

:In making a determination under subparagraph (E), the Board shall consider-- 
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(i) national and regional conditions and their h~pact on insured depository h~stitutions; 
(ii) potential problems affecting insured depository institutions or a specific group or type 
of depository institution; 
(iii) the degree to which the contingent liability of the Corporation for anticipated failures 
of insured institutions adequately addresses concerns over funding levels in the Deposit 
Insurance Fund; and 
(iv) any other factors that the Board determines are appropriate, 

(G) Review of determination 

Annual review 

A determination to suspend or limit dividends under subparagraph (E) shall be reviewed 
by the Board of Directors annually, 

Action by Board 

Based on each annual review under clause (i), the Board of Directors shall either renew 
or remove a determination to suspend or limit dividends under subparagraph (E), or shall 
make a new determination in accordance with this paragraph, Unless justified under the 
terms of the renewal or new determination, the Corporation shall be required to provide 
cash dividends under subparagraph (A) or (B), as appropriate, 

(3) One-time credit based on total assessment base at year-end 1996 

(A) [n general 

Before the end of the 270-day period beginning on February 8, 2006, the Board of 
Directors shall, by regulation after notice and opportunity for comment, provide for a 
credit to each eligible insured depository institution (or a successor insured depository 
institution), based on the assessment base of the institution on December 31, 1996, as 
compared to the combined aggregate assessment base of all eligible insured depository 
institutions, taking into account such factors as the Board of Directors may determine to 
be appropriate, 

(B) Credit limit 

The aggregate amount of credits available under subparagraph (A) to all eligible insured 
depository institutions shall equal the amount that the Corporation could collect if the 
Corporation imposed an assessment of 10.5 basis points on the combined assessment 
base of the Bank ]:nsurance Fund and the Savings Association ]:nsurance Fund as of 
December 31, 2001. 

(C) Eligible insured depository institution defined 

For purposes of this paragraph, the term "eligible insured depository institution" means 
any insured depository institution that-- 
(i) was in existence on December 31, 1996, and paid a deposit insurance assessment 
prior to that date~ or 
(ii} is a successor to any insured depository institution described in clause (0, 

(D) Application of credits 
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(i) In general 

Subject to clause (ii), the amount of a credit to any eligible insured depository institution 
under this paragraph shall be applied by the Corporation, subject to subsection (b)(3)(E) 
of this section, to the assessments imposed on such institution under subsection (b) of 
this section that become due for assessment periods beginning after the effective date of 
regulations prescribed under subparagraph (A), 

Temporary restriction on use of credits 

The amount of a credit to any eligible insured depository institution under this paragraph 
may not be applied to more than 90 percent of the assessments imposed on such 
institution under subsection (b) of this section that become due for assessment periods 
beginning in fiscal years 2008, 2009, and 20:10. 

(iii) Regulations 

The regulations prescribed under subparagraph (A) shall establish the qualifications and 
procedures governing the application of assessment credits pursuant to clause 

Limitation on amount of credit for certain depository institutions 

In the case of an insured depository institution that exhibits financial, operational, or 
compliance weaknesses ranging from moderately severe to unsatisfactory, or is not 
adequately capitalized (as defined in section 183:io of this title) at the beginning of an 
assessment period, the amount of any credit allowed under this paragraph against the 
assessment on that depository institution for such period may not exceed the amount 
calculated by applying to that depository institution the average assessment rate on all 
insured depository institutions for such assessment period. 

(F) Successor defined 

The Corporation shall define the term "successor" for purposes of this paragraph, by 
regulation, and may consider any factors as the Board may deem appropriate. 

(4) Administrative review 

(A) In general 

The regulations prescribed under paragraphs (2)(D) and (3) shall include provisions 
allowing an insured depository institution a reasonable opportunity to challenge 
administratively the amount of the credit or dividend determined under paragraph (2) or 
(3) for such institution. 

(B) Administrative review 

Any review under subparagraph (A) of any determination of the Corporation under 
paragraph (2) or (3) shall be final and not subject to judicial review. 

(0 Action against depository institutions failing to file certified statements 

Any insured depository institution which fails to make any report of condition under 
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subsection (a) of this section or to file any certified statement required to be filed by it in 
connection with determining the amount of any assessment payable by the depository 
institution to the Corporation may be compelled to make such report or file such 
statement by mandatory injunction or other appropriate remedy in a suit brought for such 
purpose by the Corporation against the depository institution and any officer or officers 
thereof in any court of the United States of competent jurisdiction in the Di strict or 
Territory in which such depository institution is located. 

(g) Assessment actions 

(1) In general 

The Corporation, in any court of competent jurisdiction, shall be entitled to recover from 
any insured depository institution the amount of any unpaid assessment lawfully payable 
by such insured depository institution. 

(2) Statute of limitations 

The following provisions shall apply to actions relating to assessments, notwithstanding 

any other provision in Federal law, or the law of any State: 
(,al) Any action by an insured depository institution to recover from the Corporation the 

overpaid amount of any assessment shall be brought within 3 years after the date the 
assessment payment was due, subject to the exception in subparagraph (E). 
(B) Any action by the Corporation to recover from an insured depository institution the 
underpaid amount of any assessment shall be brought within 3 years after the date the 
assessment payment was due, subject to the exceptions in subparagraphs (C) and (E). 
(12) If an insured depository institution has made a false or fraudulent statement with 
intent to evade any or all of its assessment, the Corporation shall have until 3 years after 

the date of discovery of the false or fraudulent statement in which to bring an action to 
recover the underpaid amount. 
(!::1) Except as provided in subparagraph (C), assessment deposit information contained 
in records no longer required to be maintained pursuant to subsection (b)(4) shall be 
considered conclusive and not subject to change. 
(E) Any action for the underpaid or overpaid amount of any assessment that became due 
before the amendment to this subsection under the Federal Deposit Insurance Reform Act 
of 2005 took effect shall be subject to the statute of limitations for assessments in effect 

at the time the assessment became due. 

(h) Forfeiture of rights for failure to comply with law 

Should any national member bank or any insured national nonmember bank fail to make 
any report of condition under subsection (a) of this section or to file any certified 
statement required to be filed by such bank under any provision of this section, or fail to 
pay any assessment required to be paid by such bank under any provision of this chapter, 
and should the bank not correct such failure within thirty days after written notice has 
been given by the Corporation to an officer of the bank, citing this subsection, and stating 
that the bank has failed to make any report of condition under subsection (a) of this 
section or to file or pay as required by law, all the rights, privileges, and franchises of the 
bank granted to it under the National Bank Act, as amended [12 U.S.C.A. § 21 et seq.], 
the Federal Reserve Act, as amended [12 U.S.C.A. § 221 et seq.], or this chapter, shall be 
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thereby forfeited. Whether or not the penalty provided in this subsection has been 
incurred shall be determined and adjudged in the manner provided in the sixth paragraph 
of section 2 of the Federal Reserve Act, as amended [12 U.S.C.A. § 501a]. The remedies 
provided in this subsection and in subsections (t) and (g) of this section shall not be 
construed as limiting any other remedies against any insured depository institution, but 
shall be in addition thereto. 

(i) Insurance of trust funds 

(1) In general 

Trust funds held on deposit by an insured depository institution in a fiduciary capacity as 
trustee pursuant to any irrevocable trust established pursuant to any statute or written 
trust agreement shall be insured in an amount not to exceed the standard maximum 
deposit insurance amount (as determined under section 1821(a)(1) of this title) for each 

trust estate. 

(2) Interbank deposits 

Trust funds described in paragraph (1) which are deposited by the fiduciary depository 
institution in another insured depository institution shall be similarly insured to the 
fiduciary depository institution according to the trust estates represented. 

(3) Bank deposit financial assistance program 

Notwithstanding paragraph (1), funds deposited by an insured depository institution 
pursuant to the Bank Deposit Financial Assistance Program of the Department of Energy 
shall be separately insured in an amount not to exceed the standard maximum deposit 

insurance amount (as determined under section 1821(a)(1) of this title) for each insured 
depository institution depositing such funds. 

(4) Regulations 

The Board of Directors may prescribe such regulations as may be necessary to clarify the 
insurance coverage under this subsection and to prescribe the manner of reporting and 
depositing such trust funds. 

(~) Change in control of insured depository institutions 

(1) No person, acting directly or indirectly or through or in concert with one or more 
other persons, shall acquire control of any insured depository instituti on through a 
purchase, assignment, transfer, pledge, or other disposition of voting stock of such 
insured depository institution unless the appropriate Federal banking agency has been 
given sixty days’ prior written notice of such proposed acquisition and within that time 
period the agency has not issued a notice disapproving the proposed acquisition or, in the 
discretion of the agency, extending for an additional 30 days the period during which 
such a disapproval may issue. The period for di sapproval under the preceding sentence 
may be extended not to exceed 2 additional times for not more than 45 days each time if-- 

(PAGE } 



(A) the agency determines that any acquiring party has not furnished all the information 
required under paragraph (6); 
(B) in the agency’s judgment, any material information submitted is substantially 
inaccu rate; 
(C) the agency has been unable to complete the investigation of an acquiring party under 
paragraph (2)(B) because of any delay caused by, or the inadequate cooperation of, such 
acquiring party; or 
(D) the agency determines that additional time is needed-- 
(i) to investigate and determine that no acquiring party has a record of failing to comply 
with the requirements of subchapter :[I of chapter 53 of Title 31, or 
(ii) to analyze the safety and soundness of any plans or proposals described in 
paragraph (6)(E) or the future prospects of the institution, 

An acquisition may be made prior to expiration of the disapproval period if the agency 
issues written notice of its intent not to di sapprove the action. 

(2)(A) Notice to State agency 

Upon receiving any notice under this subsection, the appropriate Federal banking agency 
shall forward a copy thereof to the appropriate State depositor5, institution supervisory 
agency if the depository institution the voting shares of which are sought to be acquired is 
a State depository institution, and shall allow thirty days within which the views and 
recommendations of such State depository institution supervi sory agency may be 
submitted. The appropriate Federal banking agency shall give due consideration to the 
views and recommendations of such State agency in determining whether to disapprove 
any proposed acquisition. Notwithstanding the provisions of this paragraph, if the 
appropriate Federal banking agency determines that it must act immediately upon any 
notice of a proposed acquisition in order to prevent the probable default of the depository 
institution involved in the proposed acqui sition, such Federal banking agency may 
dispense with the requirements of this paragraph or, if a copy of the notice is forwarded 
to the State depository institution supervisory agency, such Federal banking agency may 
request that the views and recommendations of such State depository institution 
supervisory agency be submitted immediately in any form or by any means acceptable to 
such Federal banking agency. 

(B) Investigation of principals required 

Upon receiving any notice under this subsection, the appropriate Federal banking agency 
shall-- 
(i) conduct an investigation of the competence, experience, integrity, and financial ability 
of each person named in a notice of a proposed acquisition as a person by whom or for 
whom such acquisition is to be made; and 
(ii) make an independent determination of the accuracy and completeness of any 
information described in paragraph (6) with respect to such person, 

(C) Report 
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The appropriate Federal banking agency shall prepare a written report of any 
investigation under subparagraph (B) ~vhich shall contain, at a minimum, a summary of 
the results of such investigation. The agency shall retain such written report as a record of 
the agency. 

(D) Public comment 

Upon receiving notice of a proposed acquisition, the appropriate Federal banking agency 
shall, unless such agency determines that an emergency exists, within a reasonable period 

of time-- 
(i) publish the name of the insured depository institution proposed to be acquired and 
the name of each person identified in such notice as a person by whom or for whom such 
acquisition is to be made; and 

(ii) solicit public comment on such proposed acquisition, particularly from persons in the 
geographic area where the bank proposed to be acquired is located, before final 
consideration of such notice by the agency, 

unless the agency determines in writing that such di sclosure or solicitation would 
seriously threaten the safety or soundness of such bank. 

(3) Within three days after its decision to disapprove any proposed acquisition, the 
appropriate Federal banking agency shall notify the acquiring party in writing of the 
disapproval. Such notice shall provide a statement of the basis for the disapproval. 

(4) Within ten days of receipt of such notice of disapproval, the acquiring party may 
request an agency hearing on the proposed acquisition. In such heating all issues shall be 
determined on the record pursuant to section 554 of Title 5. The length of the hearing 
shall be determined by the appropriate Federal banking agency. At the conclusion 
thereof, the appropriate Federal banking agency shall by order approve or disapprove the 
proposed acquisition on the basis of the record made at such heating. 

(5) Any person whose proposed acquisition is disapproved after agency hearings under 
this subsection may obtain review by the United States court of appeals for the circuit in 
which the home office of the bank [FN2] to be acquired is located, or the United States 
Court of Appeals for the District of Columbia Circuit, by filing a notice of appeal in such 
court within ten days from the date of such order, and simultaneously sending a copy of 
such notice by regi stered or certified mail to the appropriate Federal banking agency. The 
appropriate Federal banking agency shall promptly certify and file in such court the 
record upon which the disapproval was based. The findings of the appropriate Federal 
banking agency shall be set aside if found to be arbitrary or capricious or if found to 
violate procedures established by this subsection. 
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(6) Except as otherwise provided by regulation of the appropriate Federal banking 
agency, a notice filed pursuant to this subsection shall contain the following information: 
(/~) The identity, personal history, business background and experience of each person 
by whom or on whose behalf the acquisition is to be made, including his material 
business activities and affiliations during the past five years, and a description of any 
material pending legal or administrative proceedings in which he is a party and any 
criminal indictment or conviction of such person by a State or Federal court. 
(B) A statement of the assets and liabilities of each person by whom or on whose behalf 
the acquisition is to be made, as of the end of the fiscal year for each of the five fiscal 
years immediately preceding the date of the notice, together with related statements of 

income and source and application of funds for each of the fiscal years then concluded, all 
prepared in accordance with generally accepted accounting principles consistently 
applied, and an interim statement of the assets and liabilities for each such person, 
together with related statements of income and source and application of funds, as of a 
date not more than ninety days prior to the date of the filing of the notice. 
(C) The terms and conditions of the proposed acquisition and the manner in which the 
acquisition is to be made. 
(D) The identity, source and amount of the funds or other consideration used or to be 
used in making the acquisition, and if any part of these funds or other consideration has 

been or is to be borrowed or otherwise obtained for the purpose of making the 
acquisition, a description of the transaction, the names of the parties, and any 
arrangements, agreements, or understandings with such persons. 
(E) Any plans or proposals which any acquiring party making the acquisition may have to 
liquidate the bank, [FN2] to sell its assets or merge it with any company or to make any 
other major change in its business or corporate structure or management. 
(!:) The identification of any person employed, retained, or to be compensated by the 
acquiring party, or by any person on his behalf, to make solicitations or recommendations 
to stockholders for the purpose of assisting in the acquisition, and a brief description of 

the terms of such employment, retainer, or arrangement for compensation. 
(G) Copies of all invitations or tenders or advertisements making a tender offer to 
stockholders for purchase of their stock to be used in connection with the proposed 

acquisition. 
(!-I) Any additional relevant information in such form as the appropriate Federal banking 
agency may require by regulation or by specific request in connection with any particular 

notice. 

(7) The appropriate Federal banking agency may disapprove any proposed acq~fisition 
(/~) the proposed acquisition of control would result in a monopoly or would be in 
furtherance of any combination or conspiracy to monopolize or to attempt to monopolize 
the business of banking in any part of the United States; 

(B) the effect of the proposed acquisition of control in any section of the country may be 
substantially to lessen competition or to tend to create a monopoly or the proposed 
acquisition of control would in any other manner be in restraint of trade, and the 

anticompetitive effects of the proposed acquisition of control are not clearly outweighed 
in the public interest by the probable effect of the transaction in meeting the convenience 
and needs of the community to be served; 
(C) either the financial condition of any acquiring person or the future prospects of the 
institution is such as might jeopardize the financial stability of the bank or prejudice the 
interests of the depositors of the bank; [FN2] 
(D) the competence, experience, or integrity of any acquiring person or of any of the 
proposed management personnel indicates that it would not be in the interest of the 
depositors of the bank, or in the interest of the public to permit such person to control 

the bank; [FN2] 
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(E) any acquiring person neglects, fails, or refuses to furnish the appropriate Federal 
banking agency all the information required by the appropriate Federal banking agency; 

or 

(!=) the appropriate Federal banking agency determines that the proposed transaction 
would result in an adverse effect on the Deposit Insurance Fund. 

(8) For the purposes of this subsection, the term-- 
(A) "person" means an individual or a corporation, partnership, trust, association, joint 
venture, pool, syndicate, sole proprietorship, unincorporated organization, or any other 
form of entity not specifically listed herein; and 
(B) "control" means the power, directly or indirectly, to direct the management or 
policies of an insured depository institution or to vote 25 per centum or more of any class 
of voting securities of an insured depository institution. 

(9) Reporting of stock loans 

(A) Report required 

Any foreign bank, or any affiliate thereof, that has credit outstanding to any person or 
group of persons which is secured, directly or indirectly, by shares of an insured 
depository institution shall file a consolidated report with the appropriate Federal banking 

agency for such insured depository institution if the extensions of credit by the foreign 
bank or any affiliate thereof, in the aggregate, are secured, directly or indirectly, by 25 
percent or more of any class of shares of the same insured depository institution. 

(B) Definitions 

For purposes of this paragraph, the following definitions shall apply: 

(i) Foreign bank 

The terms "foreign bank" and "affiliate" have the same meanings as in section 3101 of 

this title. 

(ii) Credit outstanding 

The term "credit outstanding" includes-- 

(I) any loan or extension of credit, 
(II) the issuance of a guarantee, acceptance, or letter of credit, including an 
endorsement or standby letter of credit, and 
(III) any other type of transaction that extends credit or financing to the person or 
group of persons. 

(iii) Group of persons 

The term "group of persons" includes any number of persons that the foreign bank or any 
affiliate thereof reasonably believes-- 
(I) are acting together, in concert, or with one another to acquire or control shares of the 

same insured depository institution, including an acquisition of shares of the same 

insured depository institution at approximately the same time under substantially the 

same terms; or 
(II) have made, or propose to make, a joint filing under section 78m of Title 15 
regarding ownership of the shares of the same insured depository institution. 
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(C) Inclusion of shares held by the financial institution 

Any shares of the insured depository institution held by the foreign bank or any affiliate 
thereof as principal shall be included in the calculation of the number of shares in which 
the foreign bank or any affiliate thereof has a security interest for purposes of 
subparagraph (A). 

(D) Report requirements 

(i) Timing of report 

The report required under this paragraph shall be a consolidated report on behalf of the 
foreign bank and all affiliates thereof, and shall be filed in writing within 30 days of the 
date on which the foreign bank or affiliate thereof first believes that the security for any 
outstanding credit consists of 25 percent or more of any class of shares of an insured 
depository institution. 

(ii) Content of report 

The report under this paragraph shall indicate the number and percentage of shares 
securing each applicable extension of credit, the identity of the borrower, and the number 
of shares held as principal by the foreign bank and any affiliate thereof. 

(iii) Copy to other agencies 

A copy of any report under this paragraph shall be filed with the appropriate Federal 
banking agency for the foreign bank or any affiliate thereof (if other than the agency 
receiving the report under this paragraph). 

(iv) Other information 

Each appropriate Federal banking agency may require any additional information 

necessary to carry out the agency’s supervisory responsibilities. 

(E) Exceptions 

(i) Exception where information provided by borrower 

Notwithstanding subparagraph (A), a foreign bank or any affiliate thereof shall not be 
required to report a transaction under this paragraph if the person or group of persons 

referred to in such subparagraph has disclosed the amount borrowed from such foreign 
bank or any affiliate thereof and the security interest of the foreign bank or any affiliate 
thereof to the appropriate Federal banking agency for the insured depository institution in 
connection with a notice filed under this subsection, an application filed under the Bank 
Holding Company Act of 1956 [12 U.S.C.A. § 1841 et seq.], section 1467a of this title, or 
any other application filed with the appropriate Federal banking agency for the insured 
depository institution as a substitute for a notice under this subsection, such as an 
application for deposit insurance, membership in the Federal Reserve System, or a 

national bank charter. 

(ii) Exception for shares owned for more than 1 year 
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Notwithstanding subparagraph (A), a foreign bank and any affiliate thereof shall not be 
required to report a transaction involving-- 
(I) a person or group of persons that has been the owner or owners of record of the 
stock for a period of 1 year or more; or 
(:II) stock issued by a newly chartered bank before the bank’s opening. 

(10) The reports required by paragraph (9) of this subsection shall contain such of the 
information referred to in paragraph (6) of this subsection, and such other relevant 
information, as the appropriate Federal banking agency may require by regulation or by 
specific request in connection with any particular report. 

(11) The Federal banking agency receiving a notice or report filed pursuant to paragraph 
(1) or (9) shall immediately furnish to the other Federal banking agencies a copy of such 
notice or report. 

(12) Whenever such a change in control occurs, each insured depositor5, institution shall 
report promptly to the appropriate Federal banking agency any changes or replacement of 
its chief executive officer or of any director occurring in the next twelve-month period, 
including in its report a statement of the past and current business and professional 
affiliations of the new chief executive officer or directors. 

(13) The appropriate Federal banking agencies are authorized to issue rules and 
regulations to carry out this subsection. 

(14) Within two years after the effective date &the Change in Bank Control Act of 11978, 
and each year thereafter in each appropriate Federal banking agency’s annual report to the 
Congress, the appropriate Federal banking agency shall report to the Congress the results 
of the administration of this subsection, and make any recommendations as to changes in 
the law which in the opinion of the appropriate Federal banking agency would be 

desirable. 

(15) Investigative and enforcement authority 

(A) Investigations 

The appropriate Federal banking agency may exercise any authority vested in such 
agency under section 1818(n) of this title in the course of conducting any investigation 
under paragraph (2)(B) or any other investigation which the agency, in its discretion, 
determines is necessary to determine whether any person has filed inaccurate, 
incomplete, or misleading information under this subsection or otherwise is violating, has 
violated, or is about to violate any provision of this subsection or any regulation 

prescribed under this subsection. 

(B) Enforcement 
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Whenever it appears to the appropriate Federal banking agency that any person is 
violating, has violated, or is about to violate any provision of this subsection or any 
regulation prescribed under this subsection, the agency may, in its discretion, apply to 
the appropriate district court of the United States or the United States court of any 
territory for-- 
(i) a temporary or permanent injunction or restraining order enjoining such person from 
violating this subsection or any regulation prescribed under this subsection; or 
(ii) such other equitable relief as may be necessary to prevent any such violation 

(including divestiture). 

(C) Jurisdiction 

(i) The district courts of the United States and the United States courts in any territory 
shall have the same jurisdiction and power in connection with any exercise of any 
authority by the appropriate Federal banking agency under subparagraph (A) as such 

courts have under section 1818(n) of this title. 
(ii) The district courts of the United States and the United States courts of any territory 
shall have jurisdiction and power to issue any injunction or restraining order or grant any 
equitable relief described in subparagraph (B). When appropriate, any injunction, order, 

or other equitable relief granted under this paragraph shall be granted without requiring 
the posting of any bond. 

The resignation, termination of employment or participation, divestiture of control, or 
separation of or by an institution-affiliated party (including a separation caused by the 
closing of a depository institution) shall not affect the jurisdiction and authority of the 

appropriate Federal banking agency to issue any notice and proceed under this 
subsection against any such party, if such notice is served before the end of the 6-year 
period beginning on the date such party ceased to be such a party with respect to such 
depository institution (whether such date occurs before, on, or after August 9, 1989). 

(16) Civil money penalty 

(A) First tier 

Any person who violates any provision of this subsection, or any regulation or order 
issued by the appropriate Federal banking agency under this subsection, shall forfeit and 
pay a civil penalty of not more than $5,000 for each day during which such violation 

continues. 

(B) Second tier 

Notwithstanding subparagraph (A), any person who-- 
(i)(I) commits any violation described in any clause of subparagraph (A); 
(II) recklessly engages in an unsafe or unsound practice in conducting the affairs of a 

depository institution; or 
(III) breaches any fiduciary duty; 
(ii) which violation, practice, or breach-- 
(I) is part of a pattern of misconduct; 

(II) causes or is likely to cause more than a minimal loss to such institution; or 
(III) results in pecuniary gain or other benefit to such person, 

shall forfeit and pay a civil penalty of not more than $25,000 for each day during which 
such violation, practice, or breach continues, 
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(C) Third Tier 

Notwithstanding subparagraphs (A) and (B), any person who-- 
(i) knowingly-- 
(I) commits any violation described in any clause of subparagraph (A); 
(II) engages in any unsafe or unsound practice in conducting the affairs of a depository 
institution; or 
(III) breaches any fiduciary duty; and 
(ii) knowingly or recklessly causes a substantial loss to such institution or a substantial 
pecuniary gain or other benefit to such person by reason of such violation, practice, or 
breach, 

shall forfeit and pay a civil penalty in an amount not to exceed the applicable maximum 
amount determined under subparagraph (D) for each day during which such violation, 
practice, or breach continues. 

(D) Maximum amounts of penalties for any violation described in subparagraph (C) 

The maximum daily amount of any civil penalty which may be assessed pursuant to 
subparagraph (C) for any violation, practice, or breach described in such subparagraph 
is-- 
(i) in the case of any person other than a depository institution, an amount to not exceed 
$1,000,000; and 
(ii) in the case of a depository institution, an amount not to exceed the lesser of-- 
(I) $1,000,000; or 
(II) 1 percent of the total assets of such institution. 

(E) Assessment; etc. 

Any penalty imposed under subparagraph (A), (B), or (C) shall be assessed and collected 
by the appropriate Federal banking agency in the manner provided in subparagraphs (E), 
(F), (G), and (I) of section 1818(0(2) of this title for penalties imposed (under such 
section) and any such assessment shall be subject to the provisions of such section. 

(F) Hearing 

The depository institution or other person against whom any penalty is assessed under 
this paragraph shall be afforded an agency hearing if such institution or other person 
submits a request for such hearing within 20 days after the issuance of the notice of 
assessment. Section 1818(h) of this title shall apply to any proceeding under this 
paragraph. 

(G) Disbursement 

All penalties collected under authority of this paragraph shall be deposited into the 
Treasury. 

(17) Exceptions 

This subsection shall not apply with respect to a transaction which is subj ect to-- 
(A) section 1842 of this title; 
(B) section 1828(c) of this title; or 
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(C) section 1467a of this title. 

(18) Applicability" of change in control provisions to other institutions 

For purposes of this subsection, the term "insured depository institution" includes-- 
(A) any depository institution holding company; and 
(B) any other company which controls an insured depository institution and is not a 
depository institution holding company. 

(k) Federal banking agency rules and regulations for reports and public disclosure by 
banks of extension of credit to executive officers or principal shareholders or the related 
interests of such persons 

The appropriate Federal banking agencies are authorized to issue rules and regulations, 
including definitions of terms, to require the reporting and public disclosure of 
information by a bank or any executive officer or principal shareholder thereof 
concerning extensions of credit by the bank to any of its executive officers or principal 
shareholders, or the related interests of such persons. 

(1) Designation of fund membership for newly insured depository institutions; definitions 

For purposes of this section: 

(1) Bank insurance fund 

Any institution which-- 
(A) becomes an insured depository institution; and 
(B) does not become a Savings Association Insurance Fund member pursuant to 
paragraph (2), 

shall be a Bank Insurance Fund member. 

(2) Savings association insurance fund 

Any savings association, other than any Federal savings bank chartered pursuant to 
section 1464(o) of this title, which becomes an insured depository institution shall be a 
Savings Association Insurance Fund member. 

(3) Transition provision 

(A) Bank insurance fund 

Any depository institution the deposits of which were insured by the Federal Deposit 
Insurance Corporation on the day before August 9, 1989, including-- 
(i) any Federal savings bank chartered pursuant to section 1464(o) of this title; and 

(ii) any cooperative bank, 

shall be a Bank Insurance Fund member as of August 9, 1989. 
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(B) Savings Association Insurance Fund 

Any savings association which is an insured depository institution by operation of section 
1814(a)(2) of this title shall be a Savings Association Insurance Fund member as of 

August 9, 1989. 

(4) Bank Insurance Fund member 

The term "Bank Insurance Fund member" means any depository institution the deposits 
of which are insured by the Bank Insurance Fund. 

(5) Savings Association Insurance Fund member 

The term "Savings Association Insurance Fund member" means any depository institution 
the deposits of which are insured by the Savings Association Insurance Fund. 

(6) Bank Insurance Fund reserve ratio 

The term "Bank Insurance Fund reserve ratio" means the ratio of the net worth of the 
Bank Insurance Fund to the value of the aggregate estimated insured deposits held in all 

Bank Insurance Fund members. 

(7) Savings Association Insurance Fund reserve ratio 

The term "Savings Association Insurance Fund reserve ratio" means the ratio of the net 
worth of the Savings Association Insurance Fund to the value of the aggregate estimated 
insured deposits held in all Savings Association Insurance Fund members. 

(m) Secondary reserve offsets against premiums 

(1) Offsets in calendar years beginning before 1993 

Subject to the maximum amount limitation contained in paragraph (2) and 
notwithstanding any other provision of law, any insured savings association may offset 
such association’s pro rata share of the statutorily prescribed amount against any 
premium assessed against such association under subsection (b) of this section for any 
calendar year beginning before 1993. 

(2) Annual maximum amount limitation 

The amount of any offset allowed for any savings association under paragraph (1) for any 

calendar year beginning before 1993 shall not exceed an amount which is equal to 20 
percent of such association’s pro rata share of the statutorily prescribed amount (as 
computed for such calendar year). 

(3) Offsets in calendar years beginning after 1992 

Notwithstanding any other provision of law, a savings association may offset such 
association’s pro rata share of the statutorily prescribed amount against any premium 
assessed against such association under subsection (b) of this section for any calendar 
year beginning after 1992. 
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(4) Transferability 

No right, title, or interest of any insured depository institution in or with respect to its pro 
rata share of the secondary reserve shall be assignable or transferable whether by 

operation of law or otherwise, except to the extent that the Corporation may provide for 
transfer of such pro rata share in cases of merger or consolidation, transfer of bulk assets 
or assumption of liabilities, and similar transactions, as defined by the Corporation for 
purposes of this paragraph. 

(5) Pro rata distribution on termination of insured status 

If-- 

(.~) the status of any savings association as an insured depository institution is 
terminated pursuant to any provision of section 1818 of this title or the insurance of 
accounts of any such institution is otherwise terminated; 

(B) a receiver or other legal custodian is appointed for the purpose of liquidation or 
winding up the affairs of any savings association; or 
(�~) the Corporation makes a determination that for the purposes of this subsection any 
savings association has otherwise gone into liquidation, 

the Corporation shall pay in cash to such institution its pro rata share of the secondary 

reserve, in accordance with such terms and conditions as the Corporation may prescribe, 
or, at the option of the Corporation, the Corporation may apply the whole or any part of 
the amount which would otherwise be paid in cash toward the payment of any 
indebtedness or obligation, whether matured or not, of such institution to the 
Corporation, existing or arising before such payment in cash. Such payment or such 
application need not be made to the extent that the provisions of the exception in 
paragraph (4) are applicable. 

(6) "Statutorily prescribed amount" defined 

For purposes of this subsection, the term "statutorily prescribed amount" means, with 
respect to any calendar year which ends after August 9, 1989-- 

(.A) $823,705,000, minus 

(B) the sum of-- 
(i) the aggregate amount of offsets made before August 9, 1989, by all insured 
institutions under section 404(e)(2) of the National Housing Act [12 U.S.C.A. § 
1727(e)(2)] (as in effect before August 9, 1989); and 
(ii) the aggregate amount of offsets made by all savings associations under this 
subsection before the beginning of such calendar year. 

(7) Savings association’s pro rata amount 

For purposes of this subsection, any savings association’s pro rata share of the statutorily 

prescribed amount is the percentage which is equal to such association’s share of the 
secondary reserve as determined under section 404(e) of the National Housing Act on the 
day before the date on which the Federal Savings and Loan Insurance Corporation ceased 
to recognize the secondary reserve (as such Act E12 U.S.C.A. § 1701 et seq.] was in 
effect on the day before such date). 

(8) Year of enactment rule 
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With respect to the calendar year in which the Financial Institutions Reform, Recovery, 
and Enforcement Act of 1989 is enacted, the Corporation shall make such adjustments as 
may be necessary-- 
(A) in the computation of the statutorily prescribed amount which shall be applicable for 
the remainder of such calendar year after taking into account the aggregate amount of 
offsets by all insured institutions under section 404(e)(2) of the National Housing Act [12 

U.S.C.A. § 1727(e)(2)] (as in effect before August 9, 1989) after the beginning of such 
calendar year and before August 9, 1989; and 

(B) in the computation of the maximum amount of any savings association’s offset for 
such calendar year under paragraph (1) after taking into account-- 
(i) the amount of any offset by such savings association under section 404(e)(2) of the 
National Housing Act (as in effect before August 9, 1989) after the beginning of such 
calendar year and before August 9, 1989; and 
(ii) the change of such association’s premium year from the 1-year period applicable 
under section 404(b) of the National Housing Act (as in effect before August 9, 1989) to a 
calendar year basis. 

(n) Collections on behalf of Director of Office of Thrift Supervision 

When requested by the Director of the Office of Thrift Supervision, the Corporation shall 
collect on behalf of the Director assessments on savings associations levied by the 
Director under section 1467 of this title. The Corporation shall be reimbursed for its 
actual costs for the collection of such assessments. Any such assessments by the Director 
shall be in addition to any amounts assessed by the Corporation, the Financing 
Corporation, and the Resolution Funding Corporation. 

12 USC s. 1818 

§ 1818. Termination of status as insured depository institution 

(a) Termination of insurance 

(1) Voluntary termination 

Any insured depository institution which is not-- 

(A) a national member bank; 

(B) a State member bank; 
(C) a Federal branch; 
(D) a Federal savings association; or 

(E) an insured branch which is required to be insured under subsection (a) or (b) of 

section 3104 of this title, 

may terminate such depository institution’s status as an insured depository institution if 
such insured institution provides written notice to the Corporation of the institution’s 
intent to terminate such status not less than 90 days before the effective date of such 

termination. 

(2) Involuntary termination 

(A) Notice to primary regulator 
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If the Board of Directors determines that-- 
(i) an insured depository institution or the directors or trustees of an insured depository 
institution have engaged or are engaging in unsafe or unsound practices in conducting 

the business of the depository institution; 
(ii) an insured depository institution is in an unsafe or unsound condition to continue 
operations as an insured institution; or 
(iii) an insured depository institution or the directors or trustees of the insured institution 
have violated any applicable law, regulation, order, condition imposed in writing by the 
Corporation in connection with the approval of any application or other request by the 

insured depository institution, or written agreement entered into between the insured 
depository institution and the Corporation, 

the Board of Directors shall notify the appropriate Federal banking agency with respect to 
such institution (if other than the Corporation) or the State banking supervisor of such 
institution (if the Corporation is the appropriate Federal banking agency) of the Board’s 
determination and the facts and circumstances on which such determination is based for 
the purpose of securing the correction of such practice, condition, or violation. Such 
notice shall be given to the appropriate Federal banking agency not less than 30 days 
before the notice required by subparagraph (B), except that this period for notice to the 
appropriate Federal banking agency may be reduced or eliminated with the agreement of 
such agency. 

(B) Notice of intention to terminate insurance 

If, after giving the notice required under subparagraph (A) with respect to an insured 
depository institution, the Board of Directors determines that any unsafe or unsound 
practice or condition or any violation specified in such notice requires the termination of 
the insured status of the insured depository institution, the Board shalb- 
(i) serve written notice to the insured depository institution of the Board’s intention to 
terminate the insured status of the institution; 
(ii) provide the insured depository institution with a statement of the charges on the 
basis of which the determination to terminate such institution’s insured status was made 
(or a copy of the notice under subparagraph (A)); and 
(iii) notify the insured depository institution of the date (not less than 30 days after 
notice under this subparagraph) and place for a hearing before the Board of Directors (or 
any person designated by the Board) with respect to the termination of the institution’s 
insured status. 

(3) Hearing; termination 

If, on the basis of the evidence presented at a hearing before the Board of Directors (or 
any person designated by the Board for such purpose), in which all issues shall be 
determined on the record pursuant to section 554 of Title 5 and the written findings of 
the Board of Directors (or such person) with respect to such evidence (which shall be 
conclusive), the Board of Directors finds that any unsafe or unsound practice or condition 
or any violation specified in the notice to an insured depository institution under 
paragraph (2)(B) or subsection (w) of this section has been established, the Board of 
Directors may issue an order terminating the insured status of such depository institution 
effective as of a date subsequent to such finding. 

(4) Appearance; consent to termination 
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Unless the depository institution shall appear at the hearing by a duly authorized 
representative, it shall be deemed to have consented to the termination of its status as 

an insured depository institution and termination of such status thereupon may be 

ordered. 

(5) Judicial review 

Any insured depository institution whose insured status has been terminated by order of 
the Board of Directors under this subsection shall have the right of judicial review of such 
order only to the same extent as provided for the review of orders under subsection (h) 

of this section. 

(6) Publication of notice of termination 

The Corporation may publish notice of such termination and the depository institution 
shall give notice of such termination to each of its depositors at his last address of record 
on the books of the depository institution, in such manner and at such time as the Board 
of Directors may find to be necessary and may order for the protection of depositors. 

(7) Temporary insurance of deposits insured as of termination 

After the termination of the insured status of any depository institution under the 
provisions of this subsection, the insured deposits of each depositor in the depository 

institution on the date of such termination, less all subsequent withdrawals from any 
deposits of such depositor, shall continue for a period of at least 6 months or up to 2 
years, within the discretion of the Board of Directors, to be insured, and the depository 
institution shall continue to pay to the Corporation assessments as in the case of an 
insured depository institution during such period. No additions to any such deposits and 
no new deposits in such depository institution made after the date of such termination 
shall be insured by the Corporation, and the depository institution shall not advertise or 
hold itself out as having insured deposits unless in the same connection it shall also state 
with equal prominence that such additions to deposits and new deposits made after such 
date are not so insured. Such depository institution shall, in all other respects, be subject 

to the duties and obligations of an insured depository institution for the period referred to 

in the 1st sentence from the date of such termination, and in the event that such 
depository institution shall be closed on account of inability to meet the demands of its 
depositors within such period, the Corporation shall have the same powers and rights 
with respect to such depository institution as in case of an insured depository institution. 

(8) Temporary suspension of insurance 

(A) In general 

If the Board of Directors initiates a termination proceeding under paragraph (2), and the 
Board of Directors, after consultation with the appropriate Federal banking agency, finds 
that an insured depository institution (other than a savings association to which 
subparagraph (B) applies) has no tangible capital under the capital guidelines or 
regulations of the appropriate Federal banking agency, the Corporation may issue a 
temporary order suspending deposit insurance on all deposits received by the institution. 

(B) Special rule for certain savings institutions 

(i) Certain goodwill included in tangible capital 
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In determining the tangible capital of a savings association for purposes of this 
paragraph, the Board of Directors shall include goodwill to the extent it is considered a 
component of capital under section 1464(t) of this title. Any savings association which 

would be subject to a suspension order under subparagraph (A) but for the operation of 
this subparagraph, shall be considered by the Corporation to be a "special supervisory 

association". 

(ii) Suspension order 

The Corporation may issue a temporary order suspending deposit insurance on all 
deposits received by a special supervisory association whenever the Board of Directors 

determines that-- 
(~’) the capital of such association, as computed utilizing applicable accounting standards, 

has suffered a material decline; 
(]:I) that such association (or its directors or officers) is engaging in an unsafe or 
unsound practice in conducting the business of the association; 
(III) that such association is in an unsafe or unsound condition to continue operating as 

an insured association; or 
(]:M) that such association (or its directors or officers) has violated any applicable law, 
rule, regulation, or order, or any condition imposed in writing by a Federal banking 
agency, or any written agreement including a capital improvement plan entered into with 
any Federal banking agency, or that the association has failed to enter into a capital 
improvement plan which is acceptable to the Corporation within the time period set forth 

in section 1464(t) of this title. 

Nothing in this paragraph limits the right of the Corporation or the Director of the Office 
of Thrift Supervision to enforce a contractual provision which authorizes the Corporation 

or the Director of the Office of Thrift Supervision, as a successor to the Federal Savings 
and Loan Insurance Corporation or the Federal Home Loan Bank Board, to require a 

savings association to write down or amortize goodwill at a faster rate than otherwise 
required under this chapter or under applicable accounting standards. 

(C) Effective period of temporary order 

Any order issued under subparagraph (A) shall become effective not earlier than 10 days 
from the date of service upon the institution and, unless set aside, limited, or suspended 
by a court in proceedings authorized hereunder, such temporary order shall remain 
effective and enforceable until an order of the Board under paragraph (3) becomes final 
or until the Corporation dismisses the proceedings under paragraph (3). 

(D) Judicial review 

Before the close of the 10-day period beginning on the date any temporary order has 

been served upon an insured depository institution under subparagraph (A), such 
institution may apply to the United States District Court for the District of Columbia, or 
the United States district court for the judicial district in which the home office of the 
institution is located, for an injunction setting aside, limiting, or suspending the 
enforcement, operation, or effectiveness of such order, and such court shall have 
jurisdiction to issue such injunction. 

(E) Continuation of insurance for prior deposits 
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The insured deposits of each depositor in such depository institution on the effective date 
of the order issued under this paragraph, minus all subsequent withdrawals from any 
deposits of such depositor, shall continue to be insured, subject to the administrative 
proceedings as provided in this chapter. 

(F) Publication of order 

The depository institution shall give notice of such order to each of its depositors in such 
manner and aL such Limes as the Board of Directors may find to be necessary and may 
order for the protection of depositors. 

(G) Notice by corporation 

If the Corporation determines that the depository institution has not substantially 
complied with the notice to depositors required by the Board of Directors, the Corporation 
may provide such notice in such manner as the Board of Directors may find to be 
necessary and appropriate. 

(H) Lack of notice 

Notwithstanding subparagraph (A), any deposit made after the effective date of a 
suspension order issued under this paragraph shall remain insured to the extent that the 
depositor establishes that-- 
(i) such deposit consists of additions made by automatic deposit the depositor was 
unable to prevent; or 
(ii) such depositor did not have actual knowledge of the suspension of insurance. 

(9) Final decisions to terminate insurance 

Any decision by the Board of Directors to-- 
(/~) issue a temporary order terminating deposit insurance; or 
(B) issue a final order terminating deposit insurance (other than under subsection (p) or 
(q) of this section); 

shall be made by the Board of Directors and may not be delegated. 

(10) Low- to moderate-income housing lender 

In making any determination regarding the termination of insurance of a solvent savings 
association, the Corporation may consider the extent of the association’s low- to 
moderate-income housing loans. 

(b) Cease-and-desist proceedings 

(1) If, in the opinion of the appropriate Federal banking agency, any insured depository 
institution, depository institution which has insured deposits, or any institution-affiliated 
party is engaging or has engaged, or the agency has reasonable cause to believe that the 
depository institution or any institution-affiliated party is about to engage, in an unsafe or 
unsound practice in conducting the business of such depository institution, or is violating 
or has violated, or the agency has reasonable cause to believe that the depository 
institution or any institution-affiliated party is about to violate, a law, rule, or regulation, 
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or any condition imposed in writing by a Federal banking agency in connection with any 
action on any application, notice, or other request by the depositor?- institution or 
institution-affiliated party, or any written agreement entered into with the agency, the 
appropriate Federal banking agency for the depository institution may issue and serve 
upon the depository institution or such party a notice of charges in respect thereof. The 
notice shall contain a statement of the facts constituting the alleged violation or violations 
or the unsafe or unsound practice or practices, and shall fix a time and place at which a 
heating will be held to determine whether an order to cease and desist therefrom should 
issue against the depositor5, institution or the institution-affiliated party. Such hearing 
shall be fixed for a date not earlier than thirty days nor later than sixty days after service 

of such notice unless an earlier or a later date is set by the agency at the request of any 
party so served. Unless the party or parties so served shall appear at the heating 
personally or by a duly authorized representative, they shall be deemed to have consented 
to the issuance of the cease-and-desist order. In the event of such consent, or if upon the 
record made at any such hearing, the agency shall find that any violation or unsafe or 
unsound practice specified in the notice of charges has been established, the agency may 
issue and serve upon the depository institution or the institution-affiliated party an order 
to cease and desist from any such violation or practice. Such order may, by provisions 
which may be mandatory or otherwise, require the depository institution or its institution- 
affiliated parties to cease and desist from the same, and, further, to take affirmative action 

to correct the conditions resulting from any such violation or practice. 

(2) A cease-and-desist order shall become effective at the expiration of thirty days after 
the service of such order upon the depository institution or other person concerned 
(except in the case of a cease-and-desist order issued upon consent, which shall become 
effective at the time specified therein), and shall remain effective and enforceable as 
provided therein, except to such extent as it is stayed, modified, terminated, or set aside 
by action of the agency or a reviewing court. 

(3) This subsection, subsections (c)through (s) and subsection (u) of this section, and 
section 1831aa of this title shall apply to any bank holding company, and to any 
subsidiary (other than a bank) of a bank holding company, as those terms are defined in 
the Bank Holding Company Act of 1956 [12 tJ.S.C.A. § 1841 et seq.], and to any 
organization organized and operated under section 25(a) of the Federal Reserve Act [ 12 
U.S.C.A. § 611 et seq.] or operating under section 25 of the Federal Reserve Act [12 
U.S.C.A. § 601 et seq.], in the same manner as they apply to a State member insured 
bank. Nothing in this subsection or in subsection (c) of this section shall authorize any 
Federal banking agency, other than the Board of Governors of the Federal Reserve 
System, to issue a notice of charges or cease-and-desist order against a bank holding 
company or any subsidiary thereof (other than a bank or subsidiary of that bank). 

(4) This subsection, subsections (c) through (s) and subsection (u) of this section, and 
section 1831aa of this title shall apply to any foreign bank or company to which 
subsection (a) o~: section 3106 of this title applies and to any subsidiary (other than a 
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bank) of any such foreign bank or company in the same manner as they apply to a bank 
holding company and any subsidiary thereof (other than a bank) under paragraph (3) of 
this subsection. For the purposes of this paragraph, the term "subsidiary" shall have the 
meaning assigned to it in section 2 of the Bank Holding Company Act of 1956 [12 

U.$.C.A. § 1841]. 

(5) This section shall apply, in the same manner as it applies to any insured depositor}, 
institution for which the appropriate Federal banking agency is the Comptroller of the 
Currency, to any national banking association chartered by the Comptroller of the 
Currency, including an uninsured association. 

(6) Affirmative action to correct conditions resulting from violations or practices 

The authority to issue an order under this subsection and subsection (c) of this section 
which requires an insured depository institution or any institution-affiliated party to take 
affirmative action to correct or remedy any conditions resulting from any violation or 
practice with respect to which such order is issued includes the authority to require such 
depository institution or such party to-- 
(A) make restitution or provide reimbursement, indemnification, or guarantee against 
loss if-- 
(i) such depository institution or such party was unjustly enriched in connection with 
such violation or practice; or 
(ii) the violation or practice involved a reckless disregard for the law or any applicable 
regulations or prior order of the appropriate Federal banking agency; 
(B) restrict the growth of the institution; 

(C) dispose of any loan or asset involved; 
(D) rescind agreements or contracts; and 
(E) employ qualified officers or employees (who may be subject to approval by the 
appropriate Federal banking agency at the direction of such agency); and 
(!~) take such other action as the banking agency determines to be appropriate. 

(7) Authority to limit activities 

The authority to issue an order under this subsection or subsection (c) of this section 
includes the authority to place limitations on the activities or functions of an insured 
depository institution or any institution-affiliated party. 

(8) Unsatisfactory asset quality, management, earnings, or liquidity as unsafe or 
unsound practice 

If an insured depository institution receives, in its most recent report of examination, a 
less-than-satisfactory rating for asset quality, management, earnings, or liquidity, the 
appropriate Federal banking agency may (if the deficiency is not corrected) deem the 
institution to be engaging in an unsafe or unsound practice for purposes of this 
subsection. 
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(9) Expansion of authority to savings and loan affiliates and entities 

Subsections (a) through (s) and subsection (u) of this section shall apply to any savings 
and loan holding company and to any subsidiary (other than a bank or subsidiary of that 
bank) of a savings and loan holding company,, [FN1] whether wholly or partly owned, in 
the same manner as such subsections apply to a savings association. 

(10) Standard for certain orders 

No authority under this subsection or subsection (c) of this section to prohibit any 
institution-affiliated party from withdrawing, transferring, removing, dissipating, or 
disposing of any funds, assets, or other property may be exercised unless the appropriate 
Federal banking agency meets the standards of Rule 65 of the Federal Rules of Civil 
Procedu re, without regard to the requirement of such rule that the applicant show that the 
injury, loss, or damage is irreparable and immediate. 

(c) Temporary cease-and-desist orders 

(1) Whenever the appropriate Federal banking agency shall determine that the violation 
or threatened violation or the unsafe or unsound practice or practices, specified in the 
notice of charges served upon the depository institution or any institution-affiliated party 
pursuant to paragraph (1) of subsection (b) of this section, or the continuation thereof, is 
likely to cause insolvency or significant dissipation of assets or earnings of the depository 
institution, or is likely to weaken the condition of the depository institution or otherwise 
prejudice the interests of its depositors prior to the completion of the proceedings 
conducted pursuant to paragraph (1) of subsection (b) of this section, the agency may 
issue a temporary order requiring the depository institution or such party to cease and 
desist from any such violation or practice and to take affirmative action to prevent or 
remedy such insolvency, dissipation, condition, or prejudice pending completion of such 
proceedings. Such order may include any requirement authorized under subsection (b)(6) 
of this section. Such order shall become effective upon service upon the depository 
institution or such institution-affiliated party and, unless set aside, limited, or suspended 
by a court in proceedings authorized by paragraph (2) of this subsection, shall remain 
effective and enforceable pending the completion of the administrative proceedings 
pursuant to such notice and until such time as the agency shall dismiss the charges 
specified in such notice, or if a cease-and-desist order is issued against the depository 
institution or such party, until the effective date of such order. 

(2) Within ten days after the depository institution concerned or any institution-affiliated 
party has been served with a temporary cease-and-desist order, the depository institution 
or such party may apply to the United States district court for the judicial district in which 
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the home office of the depository institution is located, or the United States District Court 
for the District of Columbia, for an injunction setting aside, limiting, or suspending the 
enforcement, operation, or effectiveness of such order pending the completion of the 
administrative proceedings pursuant to the notice of charges se~wed upon the depository 
institution or such party under paragraph (1) of subsection (b) of this section, and such 
court shall have jurisdiction to issue such injunction. 

(3) Incomplete or inaccurate records 

(A) Temporary order 

If a notice of charges served under subsection (b)(1) of this section specifies, on the 
basis of particular facts and circumstances, that an insured depository institution’s books 
and records are so incomplete or inaccurate that the appropriate Federal banking agency 
is unable, through the normal supervisory process, to determine the financial condition of 
that depository institution or the details or purpose of any transaction or transactions that 
may have a material effect on the financial condition of that depository institution, the 
agency may issue a temporary order requiring-- 
(i) the cessation of any activity or practice which gave rise, whether in whole or in part, 
to the incomplete or inaccurate state of the books or records; or 
(ii) affirmative action to restore such books or records to a complete and accurate state, 

until the completion of the proceedings under subsection (b)(1) of this section. 

(B) Effective period 

Any temporary order issued under subparagraph (A)-- 
(i) shall become effective upon service; and 
(ii) unless set aside, limited, or suspended by a court in proceedings under paragraph 

(2), shall remain in effect and enforceable until the earlier of-- 
(I) the completion of the proceeding initiated under subsection (b)(1) of this section in 
connection with the notice of charges; or 
(II) the date the appropriate Federal banking agency determines, by examination or 

otherwise, that the insured depository institution’s books and records are accurate and 
reflect the financial condition of the depository institution. 

(d) Temporary cease-and-desist orders; enforcement 

In the case of violation or threatened violation of, or failure to obey, a temporary cease- 
and-desist order issued pursuant to paragraph (1) of subsection (c) of this section, the 
appropriate Federal banking agency may apply to the United States district court, or the 
United States court of any territory, within the jurisdiction of which the home office of 
the depository institution is located, for an injunction to enforce such order, and, if the 

court shall determine that there has been such violation or threatened violation or failure 
to obey, it shall be the duty of the court to issue such injunction. 

(e) Removal and prohibition authority 

(1) Authority to issue order 
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Whenever the appropriae Federal banking agency determir~es that-- 
(A) any institution-affiliated party has, directly or indirectly-- 
(i) violated-- 
(:l:) any law or regulation; 
(:l::l:) any cease-and-desist order which has become final; 
(1::[:[) any condition imposed in writing by a Federal banking agency in connection with 
any action on any application, notice, or request by such depository institution or 
institution-affiliated party; or 
(:l:V) any written agreement between such depository institution and such agency; 
(ii) engaged or participated in any unsafe or unsound practice in connection with any 
insured depository institution or business institution; or 
(iii) committed or engaged in any act, omission, or practice which constitutes a breach of 
such party’s fiduciary duty; 
(il) by reason of the violation, practice, or breach described in any clause of 
subparagraph (A)-- 
(i) such insured depository institution or business institution has suffered or will probably 
suffer financial loss or other damage; 
(ii) the interests of the insured depository institution’s depositors have been or could be 
prejudiced; or 
(iii) such party has received financial gain or other benefit by reason of such violation, 
practice, or breach; and 
(1:) such violation, practice, or breach-- 
(i) involves personal dishonesty on the part of such party; or 
(ii) demonstrates willful or continuing disregard by such party for the safety or 
soundness of such insured depository institution or business institution, 

the appropriate Federal banking agency for the deposito~T institution may seP, Te upon 
such party a written notice of the agency’s intention to remove s~,ch party fiom ofrice or 
to prohibit any further participation by such party, in any maturer, in the conduct of the 
affairs of any i nsured depository in.stituti on. 

(2) Specific violations 

(A) In general 

Whenever the appropriate Federal bankincj agency determines that-- 
(i) an institution-affiliated party has committed a violation of any provision of subchapter 
II: of chapter 53 of Title 31 and such violation was not inadvertent or unintentional; 
(ii) an officer or director of an insured depository institution has knowledcje that an 
institution-affiliated party of the insured depository institution has violated any such 
provision or any provision of law referred to in subsection (cj)(1)(A)(ii) of this section; 
(iii) an officer or director of an insured depository institution has committed any violation 
of the Depository Institution lVlanagement ]:nterlocks Act [12 U.S.C.A. § 3201 et seq.]; or 
(iv) an institution-affiliated party of a subsidiary (other than a bank) of a bank holding 
company or of a subsidiary (other than a savings association) of a savings and loan 
holding company has been convicted of any criminal offense involving dishonesty or a 
breach of trust or a criminal offense under section 1956, 1957, or 1960 of Title 18, or has 
agreed to enter into a pretrial diversion or similar program in connection with a 
prosecution for such an offense, 

the agency may serve upon such party, officer, or director a written notice of the 
agency’s intention to remove such party from office. 
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(B) Factors to be considered 

In determining whether an officer or director should be removed as a result of the 
application of subparagraph (A)(ii), the agency shall consider whether the officer or 
director took appropriate action to stop, or to prevent the recurrence of, a violation 
described in such subparagraph. 

(3) Suspension order 

(A) Suspension or prohibition authorized 

If the appropriate Federal banking agency serves written notice under paragraph (1) or 
(2) to any institution-affiliated party of such agency’s intention to issue an order under 
such paragraph, the appropriate Federal banking agency may suspend such party from 
office or prohibit such party from further participation in any manner in the conduct of 
the affairs of the depository institution, if the agency-- 
(i) determines that such action is necessary for the protection of the depository 
institution or the interests of the depository institution’s depositors; and 
(ii) serves such party with written notice of the suspension order. 

(B) Effective period 

Any suspension order issued under subparagraph (A)-- 
(i) shall become effective upon service; and 
(ii) unless a court issues a stay of such order under subsection (f) of this section, shall 
remain in effect and enforceable until-- 
(T) the date the appropriate Federal banking agency dismisses the charges contained in 
the notice served under paragraph (1) or (2) with respect to such party; or 
(TI) the effective date of an order issued by the agency to such party under paragraph 
(1) or (2). 

(C) Copy of order 

If an appropriate Federal banking agency issues a suspension order under subparagraph 
(A) to any institution-affiliated party, the agency shall serve a copy of such order on any 

insured depository institution with which such party is associated at the time such order 

is issued. 

(4) A notice of intention to remove an institution-affiliated part}, from office or to 
prohibit st~ch party from participating in the conduct of the aft’airs of an insured 
depository institution, shall contain a statement of tim facts constituting grounds therefbr, 
and shall fix a time and place at which a hearing will be held thereon. Such hearing shall 
be fixed for a date not earlier than thi~-ty days nor later than sixty days after the date of 
service of such notice, unless an earlier or a later date is set by the agency at the request 
of (A) such party, and for good cause shown, or (B) the Attorney General of the United 
States. Unless such party shall appear at the hearing in person or by a duly authorized 
representative, such party shall be deemed to have consented to the issuance of an order 
of such removal or prohibition. In the event of such consent, or if upon the record made 
at any such hearing the agency shall find that any of the grounds specified in such notice 
have been established, the agency may issue such orders of suspension or removal from 
office, or prohibition from participation in the cond~ct of the affairs of the depository 
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institution, as it may deem appropriate. Any such order shall become effective at the 
expiration of thirty days after se~,,qce upon such depositou institution and such party 
concerned (except in the case of an order issued upon consent, which shall become 
effective at the time speciiqed therein). Such order shall remain effective and enforceable 
except to such extent as it is stayed, modi15 ed, terminated, or set aside by action of the 
agen.cy or a reviewing courto 

(5) For the purpose of enforcing any law, rule, regulation, or cease-and-desist order in 
connection with an interlocking relationship, the term "officer" within the term 
"institution-affiliated party" as used in this subsection means an employee or officer with 
management functions, and the term "director" within the term "institution-affiliated 
party" as used in this subsection includes an advisory or honorary director, a trustee of a 
depository institution under the control of trustees, or any person who has a 
representative or nominee serving in any such capacity. 

(6) Prohibition of certain specific activities 

Any person subject to an order issued under this subsection shall not-- 
(A) participate in any manner in the conduct of the affairs of any institution or agency 
specified in paragraph (7)(A); 
(B) solicit, procure, transfer, attempt to transfer, vote, or attempt to vote any proxy, 
consent, or authorization with respect to any voting rights in any institution described in 
subparagraph (A); 
(C) violate any voting agreement previously approved by the appropriate Federal 
banking agency; or 

(D) vote for a director, or serve or act as an institution-affiliated party. 

(7) Industrywide prohibition 

(A) In general 

Except as provided in subparagraph (B), any person who, pursuant to an order issued 
under this subsection or subsection (g) of this section, has been removed or suspended 

from office in an insured depository institution or prohibited from participating in the 
conduct of the affairs of an insured depository institution may not, while such order is in 
effect, continue or commence to hold any office in, or participate in any manner in the 

conduct of the affairs of-- 
(i) any insured depository institution; 
(ii) any institution treated as an insured bank under subsection (b)(3) or (b)(4) of this 
section, or as a savings association under subsection (b)(9) of this section; 
(iii) any insured credit union under the Federal Credit Union Act [12 U.S.C.A. § 1751 et 
seq. ]; 

(i~) any institution chartered under the Farm Credit Act of 1971 [12 U.S.C.A. § 2001 et 
seq. ]; 
(~) any appropriate Federal depository institution regulatory agency; 
(~i) the Federal Housing Finance Board and any Federal home loan bank; and 
(~ii) the Resolution Trust Corporation. 

(B) Exception if agency provides written consent 
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If, on or after the date an order is issued under this subsection which removes or 
suspends from office any institution-affiliated party or prohibits such party from 
participating in the conduct of the affairs of an insured depository institution, such party 

receives the written consent of-- 
(i) the agency that issued such order; and 
(ii) the appropriate Federal financial institutions regulatory agency of the institution 
described in any clause of subparagraph (A) with respect to which such party proposes to 
become an institution-affiliated party, 

subparagraph (A) shall, to the extent of such consent, cease to apply to such party with 
respect to the institution described in each written consent. Any agency that grants such 
a written consent shall report such action to the Corporation and publicly disclose such 
consent. 

(C) Violation of paragraph treated as violation of order 

Any violation of subparagraph (A) by any person who is subject to an order described in 
such subparagraph shall be treated as a violation of the order. 

(D) Appropriate Federal financial institutions regulatory agency defined 

For purposes of this paragraph and subsection (j) of this section, the term "appropriate 

Federal financial institutions regulatory agency" means-- 
(i) the appropriate Federal banking agency, in the case of an insured depository 

institution; 
(ii) the Farm Credit Administration, in the case of an institution chartered under the 
Farm Credit Act of 1971 [12 U.S.C.A. § 2001 et seq.]; 

(iii) the National Credit Union Administration Board, in the case of an insured credit 
union (as defined in section 101(7) of the Federal Credit Union Act [12 U.S.C.A. § 
1752(7)]); 
(iv) the Secretary of the Treasury, in the case of the Federal Housing Finance Board and 
any Federal home loan bank; and 

(v) the Thrift Depositor Protection Oversight Board, in the case of the Resolution Trust 
Corporation. 

(E) Consultation between agencies 

The agencies referred to in clauses (i) and (ii) of subparagraph (B) shall consult with each 
other before providing any written consent described in subparagraph (B). 

(F) Applicability 

This paragraph shall only apply to a person who is an individual, unless the appropriate 
Federal banking agency specifically finds that it should apply to a corporation, firm, or 
other business enterprise. 

(f) Stay of suspension and/or prohibition of institution-affiliated party 

Within ten days after any institution-affiliated party has been suspended from office 
and/or prohibited from participation in the conduct of the affairs of an insured depositor}, 
institution under subsection (e)(3) of this section, such party may apply to the United 

States di strict court for the judicial district in which the home office of the depository 
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institution is located, or the United States District Court for the District of Columbia, for 
a stay of such suspension and/or prohibition pending the completion of the administrative 
proceedings pursuant to the notice served upon such party under subsection (e)(1) or 
(e)(2) of this section, and such court shall have jurisdiction to stay such suspension and/or 
prohibition. 

(g) Suspension., removal, and prohibition from participation orders in the case of certain 
criminal ott~nses 

(1) Suspension or prohibition 

(A) In general 

Whenever any institution-affiliated party is the subject of any information, indictment, or 
complaint, involving the commission of or participation in-- 
(i) a crime involving dishonesty or breach of trust which is punishable by imprisonment 
for a term exceeding one year under State or Federal law, or 
(ii) a criminal violation of section 1956, ::[957, or 1960 of Title ::[8 or section 5322 or 
5324 of Title 31, 

the appropriate Federal banking agency may, if continued service or participation by such 
party posed, poses, or may pose a threat to the interests of the depositors of, or 
threatened, threatens, or may threaten to impair public confidence in, any relevant 
depository institution (as defined in subparagraph (E)), by written notice served upon 
such party, suspend such party from office or prohibit such party from further 
participation in any manner in the conduct of the affairs of any depository institution. 

(B) Provisions applicable to notice 

(i) Copy 

A copy of any notice under subparagraph (A) shall also be served upon any depository 
institution that the subject of the notice is affiliated with at the time the notice is issued. 

(ii) Effective period 

A suspension or prohibition under subparagraph (A) shall remain in effect until the 
information, indictment, or complaint referred to in such subparagraph is finally disposed 
of or until terminated by the agency. 

(C) Removal or prohibition 

(i) In general 

If a judgment of conviction or an agreement to enter a pretrial diversion or other similar 
program is entered against an institution-affiliated party in connection with a crime 
described in subparagraph (A)(i), at such time as such judgment is not subject to further 
appellate review, the appropriate Federal banking agency may, if continued service or 
participation by such party posed, poses, or may pose a threat to the interests of the 
depositors of, or threatened, threatens, or may threaten to impair public confidence in, 
any relevant depository institution (as defined in subparagraph (E)), issue and serve 
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upon such party an order removing such party from office or prohibiting such party from 
further participation in any manner in the conduct of the affairs of any depository 
institution without the prior written consent of the appropriate agency, 

Required for certain offenses 

In the case of a judgment of conviction or agreement against an institution-affiliated 
party in connection with a violation described in subparagraph (A)(iI), the appropriate 
Federal banking agency shall issue and serve upon such party an order removing such 
party from office or prohibiting such party from further participation in any manner in the 
conduct of the affairs of any depository institution without the prior written consent of the 
appropriate agency. 

(D) Provisions applicable to order 

Copy 

A copy of any order under subparagraph (C) shall also be served upon any depository 
institution that the subject of the order is affiliated with at the time the order is issued, 
whereupon the institution-affiliated party who is subject to the order (if a director or an 
officer) shall cease to be a director or officer of such depository institution. 

(ii) Effect of acquittal 

A finding of not guilty or other disposition of the charge shall not preclude the agency 
from instituting proceedings after such finding or disposition to remove such party from 
office or to prohibit further participation in depository institution affairs, pursuant to 
paragraph (1), (2), or (3) of subsection (e) of this section. 

(iii) Effective period 

Any notice of suspension or order of removal issued under this paragraph shall remain 
effective and outstanding until the completion of any hearing or appeal authorized under 
paragraph (3) unless terminated by the agency. 

(E) Relevant depository institution 

For purposes of this subsection, the term "relevant depository institution" means any 
depository institution of which the party is or was an institution-affiliated party at the 
time at which-- 
(i} the information, indictment, or complaint described in subparagraph (A) was issued~ 
or 
(ii) the notice is issued under subparagraph (A) or the order is issued under 
subparagraph (C)(i). 

(2) If at any time, because of the suspension of one or more directors pursuant to this 
section, there shall be on the board of directors of a national bank less than a quorum of 
directors not so suspended, all powers and functions vested in or exercisable by such 
board shall vest in and be exercisable by the director or directors on the board not so 
suspended, until such time as there shall be a quorum of the board of directors. In the 
event all of the directors of a national bank are suspended pursuant to this section, the 
Comptroller of the Currency shall appoint persons to serve temporarily as directors in 
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their place and stead pending the termination of such suspensions, or until such time as 
those who have been suspended, cease to be directors of the bank and their respective 
successors take office. 

(3) Within thirty days from service of any notice of suspension or order of removal issued 
pursuant to paragraph (1) of this subsection, the institution-affiliated party concerned may 
request in writing an opportunity to appear before the agency to show that the continued 
service to or participation in the conduct of the affairs of the depositor?- institution by 
such party does not, or is not likely to, pose a threat to the interests of the bank’s [FN2] 

depositors or threaten to impair public confidence in the depository institution. Upon 
receipt of any such request, the appropriate Federal banking agency shall fix a time (not 
more than thirty days after receipt of such request, unless extended at the request of such 
party) and place at which such party may appear, personally or through counsel, before 
one or more members of the agency or designated employees of the agency to submit 
~vritten materials (or, at the discretion of the agency, oral testimony) and oral argument. 
Within sixty days of such hearing, the agency shall notify such party whether the 
suspension or prohibition from participation in any manner in the conduct of the affairs of 
the depository institution will be continued, terminated, or otherwise modified, or 
whether the order removing such party from office or prohibiting such party from further 
participation in any manner in the conduct of the affairs of the depository institution will 
be rescinded or otherwise modified. Such notification shall contain a statement of the 
basis for the agency’s decision, if adverse to such part5’. The Federal banking agencies are 
authorized to prescribe such rules as may be necessary to effectuate the purposes of this 
subsection. 

(h) Hearings and judicial review 

(1) Any hearing provided for in this section (other than the hearing provided for in 
subsection (g)(3) of this section) shall be held in the Federal judicial district or in the 
territory in which the home office of the depository institution is located unless the party 
afforded the hearing consents to another place, and shall be conducted in accordance with 
the provisions of chapter 5 of Title 5. After such hearing, and within ninety days after the 
appropriate Federal banking agency or Board of Governors of the Federal Reserve 
System has notified the parties that the case has been submitted to it for final decision, it 
shall render its decision (which shall include findings of fact upon which its decision is 
predicated) and shall issue and serve upon each party to the proceeding an order or orders 
consistent with the provisions of this section. Judicial review of any such order shall be 
exclusively as provided in this subsection (h). Unless a petition for review is timely filed 
in a court of appeals of the United States, as hereinafter provided in paragraph (2) of this 
subsection, and thereafter until the record in the proceeding has been filed as so provided, 
the issuing agency may at any time, upon such notice and in such manner as it shall deem 
proper, modify, terminate, or set aside any such order. Upon such filing of the record, the 
agency may modify, terminate, or set aside any such order with permission of the court. 
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(2) Any paw to any proceeding under paragraph (1) may obtain a review- of any order 
served pursuant to paragraph (1) of this subsection (other than an order issued with the 
consent of the depository institution or the institution-affiliated party concerned, or an 
order issued under paragraph (1) of subsection (g) of this section) by the filing in the 
court of appeals of the United States for the circuit in which the home office of the 
depository institution is located, or in the United States Court of Appeals for the District 
of Columbia Circuit, within thirty days after the date of service of such order, a ~vritten 
petition praying that the order of the agency be modified, terminated, or set aside. A copy 
of such petition shall be forthwith transmitted by the clerk of the court to the agency, and 
thereupon the agency shall file in the court the record in the proceeding, as provided in 
section 2112 of Title 28. Upon the filing of such petition, such court shall have 
jurisdiction, which upon the filing of the record shall except as provided in the last 
sentence of said paragraph (1) be exclusive, to affirm, modify, terminate, or set aside, in 
~vhole or in part, the order of the agency. Review- of such proceedings shall be had as 
provided in chapter 7 of Title 5. The judgment and decree of the court shall be final, 
except that the same shall be subject to review by the Supreme Court upon certiorari, as 
provided in section 1254 of Title 28. 

(3) The commencement of proceedings for j udicial review under paragraph (2) of this 
subsection shall not, unless specifically ordered by the court, operate as a stay of any 
order issued by the agency. 

(i) Jurisdiction and enforcement; penalty 

(1) The appropriate Federal banking agency may in its discretion apply to the United 
States di strict court, or the United States court of any territory, within the j uri sdiction of 
~vhich the home office of the depository institution is located, for the enforcement of any 
effective and outstanding notice or order issued under this section or under section 1831o 
or 183 lp- 1 of this title, and such courts shall have jurisdiction and power to order and 
require compliance herewith; but except as otherwise provided in this section or under 
section 1831o or 1831p-1 of this title no court shall have jurisdiction to affect by 
injunction or otherwise the issuance or enforcement of any notice or order under any such 
section, or to review, modify, suspend, terminate, or set aside any such notice or order. 

(2) Civi| money pe~a|~y 

(A) First tier 

Any insured depository institution which, and any institution-affiliated party who-- 
(i) violates any law or regulation; 
(ii) violates any final order or temporary order issued pursuant to subsection (b), (c}, 
(e), (g), or (s} of this section or any final order under section ::[831o or 183::[p~1 of this 
title; 

(PAGE } 



(iii) violates any condition imposed in writing by a Federal banking agency in connection 
with any action on any application, notice, or other request by the depository institution 
or institution-affiliated party; or 
(iv) violates any written agreement between such depository institution and such 
agency, 

shall forfeit and pay a civil penalty of not more than $5,000 for each day during which 

such violation continues. 

(B) Second tier 

Notwithstanding subparagraph (A), any insured depository institution which, and any 
institution-affiliated party who-- 
(i)(I) commits any violation described in any clause of subparagraph (A); 
(II) recklessly engages in an unsafe or unsound practice in conducting the affairs of such 

insured depository institution; or 
(III) breaches any fiduciary duty; 
(ii) which violation, practice, or breach-- 
(~) is part of a pattern of misconduct; 
(II) causes or is likely to cause more than a minimal loss to such depository institution; 

or 

(III) results in pecuniary gain or other benefit to such party, 

shall forfeit and pay a civil penalty of not more than $25,000 for each day during which 
such violation, practice, or breach continues. 

(C) Third tier 

Notwithstanding subparagraphs (A) and (B), any insured depository institution which, and 
any institution-affiliated party who-- 
(i) knowingly-- 
(1") commits any violation described in any clause of subparagraph (A); 

(II) engages in any unsafe or unsound practice in conducting the affairs of such 

depository institution; or 
(III) breaches any fiduciary duty; and 
(ii) knowingly or recklessly causes a substantial loss to such depository institution or a 
substantial pecuniary gain or other benefit to such party by reason of such violation, 
practice, or breach, 

shall forfeit and pay a civil penalty in an amount not to exceed the applicable maximum 
amount determined under subparagraph (D) for each day during which such violation, 
practice, or breach continues. 

(D) Maximum amounts of penalties for any violation described in subparagraph (c) 

The maximum daily amount of any civil penalty which may be assessed pursuant to 
subparagraph (C) for any violation, practice, or breach described in such subparagraph 

(i) in the case of any person other than an insured depository institution, an amount to 
not exceed $1,000,000; and 
(ii) in the case of any insured depository institution, an amount not to exceed the lesser 

(:I) $1,000,000; or 
(:l:I) 1 percent of the total assets of such institution. 
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(E) Assessment 

(i) Written notice 

Any penalty imposed under subparagraph (A), (B), or (C) may be assessed and collected 

by the appropriate Federal banking agency by written notice. 

(ii) Finality of assessment 

If, with respect to any assessment under clause (i), a hearing is not requested pursuant 
to subparagraph (H) within the period of time allowed under such subparagraph, the 
assessment shall constitute a final and unappealable order. 

(F) Authority to modify or remit penalty 

Any appropriate Federal banking agency may compromise, modify, or remit any penalty 
which such agency may assess or had already assessed under subparagraph (A), (B), or 

(C). 

(G) Mitigating factors 

In determining the amount of any penalty imposed under subparagraph (A), (B), or (C), 
the appropriate agency shall take into account the appropriateness of the penalty with 

respect 
(i) the size of financial resources and good faith of the insured depository institution or 
other person charged; 
(ii) the gravity of the violation; 
(iii) the history of previous violations; and 
(iv) such other matters as justice may require. 

(H) Hearing 

The insured depository institution or other person against whom any penalty is assessed 
under this paragraph shall be afforded an agency hearing if such institution or person 
submits a request for such hearing within 20 days after the issuance of the notice of 

assessment. 

(I) Collection 

(i) Referral 

If any insured depository institution or other person fails to pay an assessment after any 
penalty assessed under this paragraph has become final, the agency that imposed the 
penalty shall recover the amount assessed by action in the appropriate United States 

district court. 

(ii) Appropriateness of penalty not reviewable 

In any civil action under clause (i), the validity and appropriateness of the penalty shall 
not be subject to review. 
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(J) Disbursement 

All penalties collected under authority of this paragraph shall be deposited into the 

Treasury. 

(K) Regulations 

Each appropriate Federal banking agency shall prescribe regulations establishing such 
procedures as may be necessary to carry out this paragraph. 

(3) Notice under this sectior~ after separation from service 

The resignation, termination of employment or partidpation, or separation of an 
institution-affiliated party (including a separation caused by the closing of an insured 
depository institution) shall not affect the j urisdiction and authoi{ty of the appropriate 
Federal bankir~g agency to issue aw notice or order and proceed under this section 
against any such party, if such notice or order is served before the end of the 6-year 
period beginning on the date such party ceased to be such a par~y with respect to such 
deposito,T institution (whether such date occurs before, on, or after A~gust 9, 1989). 

(4) Prejudgment attachment 

(A) In general 

In any action brought by an appropriate Federal banking agency (excluding the 
Corporation when acting in a manner described in section 1821(d)(18) of this title) 
pursuant to this section, or in actions brought in aid of, or to enforce an order in, any 
administrative or other civil action for money damages, restitution, or civil money 
penalties brought by such agency, the court may, upon application of the agency, issue a 
restraining order that-- 

(i) prohibits any person subject to the proceeding from withdrawing, transferring, 
removing, dissipating, or disposing of any funds, assets or other property; and 
(ii) appoints a temporary receiver to administer the restraining order. 

(B) Standard 

(i) Showing 

Rule 65 of the Federal Rules of Civil Procedure shall apply with respect to any proceeding 
under subparagraph (A) without regard to the requirement of such rule that the applicant 
show that the injury, loss, or damage is irreparable and immediate. 

State proceeding 

If, in the case of any proceeding in a State court, the court determines that rules of civil 
procedure available under the laws of such State provide substantially similar protections 
to a party’s right to due process as Rule 65 (as modified with respect to such proceeding 
by clause (i)), the relief sought under subparagraph (A) may be requested under the laws 

of such State. 
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(j) Criminal penalty 

Whoever, being subject to an order in effect under subsection (e) or (g) of this section, 
without the prior written approval of the appropriate Federal financial institutions 
regulatory agency, knowingly participates, directly or indirectly, in any manner 
(including by engaging in an activity specifically prohibited in such an order or in 
subsection (e)(6) of this section) in the conduct of the affairs of-- 
(1) any insured depository institution; 
(:~) any institution treated as an insured bank under subsection (b)(3) or (b)(4) of this 
section, or as a savings association under subsection (b)(9) of this section; 
(2~) any insured credit union (as defined in section 101(7) of the Federal Credit Union Act 

[12 U.S.C.A. § 1752(7)]; 
(4) any institution chartered under the Farm Credit Act of [12 U.S.C.A. § 2001 et seq.]; 

or 

(5) the Resolution Trust Corporation, 

shall be fined not more than $1,000,000, imprisoned for not more than 5 years, or both. 

(k) Repealed. Pub.L. 101-73, Title IX, § 920(c), Aug. 9, 1989, 103 Star. 488 

(1) Notice of service 

Any service required or authorized to be made by the appropriate Federal banking agency 
under this section may be made by registered mail, or in such other manner reasonably 
calculated to give actual notice as the agency may by regulation or otherwise provide. 
Copies of any notice or order served by the agency upon any State depositor5, institution 
or any institution-affiliated party, pursuant to the provisions of this section, shall also be 
sent to the appropriate State supervisory authority. 

(m) Notice to State authorities 

In connection with any proceeding under subsection (b), (c)(1), or (e) of this section 
involving an insured State bank or any institution-affiliated party, the appropriate Federal 
banking agency shall provide the appropriate State supervisory authority with notice of 
the agency’s intent to institute such a proceeding and the grounds therefor. Unless within 
such time as the Federal banking agency deems appropriate in the light of the 
circumstances of the case (which time must be specified in the notice prescribed in the 
preceding sentence) satisfactory corrective action is effectuated by action of the State 
supervisory authority, the agency may proceed as provided in this section. No bank or 
other party who is the subject of any notice or order issued by the agency under this 
section shall have standing to raise the requirements of this subsection as ground for 
attacking the validity of any such notice or order. 

(n) Ancillary provisions; subpena power, etc. 
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In the course of or in connection with any proceeding under this section, or in connection 
with any claim for insured deposits or any examination or investigation under section 
1820(c) of this title, the agency conducting the proceeding, examination, or investigation 
or considering the claim for insured deposits, or any member or designated representative 
thereof, including any person designated to conduct any hearing under this section, shall 
have the power to administer oaths and affirmations, to take or cause to be taken 
depositions, and to issue, revoke, quash, or modify subpenas and subpenas duces tecum; 
and such agency is empowered to make rules and regulations with respect to any such 
proceedings, claims, examinations, or investigations. The attendance of witnesses and the 
production of documents provided for in this subsection may be required from any place 
in any State or in any territory or other place subject to the jurisdiction of the United 
States at any designated place where such proceeding is being conducted. Any such 
agency or any party to proceedings under this section may apply to the United States 
District Court for the District of Columbia, or the United States district court for the 
judicial district or the United States court in any territory in which such proceeding is 
being conducted, or where the witness resides or carries on business, for enforcement of 
any subpena or subpena duces tecum issued pursuant to this subsection, and such courts 
shall have jurisdiction and power to order and require compliance therewith. Witnesses 
subpenaed under this subsection shall be paid the same fees and mileage that are paid 
witnesses in the district courts of the United States. Any court having jurisdiction of any 
proceeding instituted under this section by an insured depository institution or a director 
or officer thereof, may allow to any such party such reasonable expenses and attorneys’ 
fees as it deems just and proper; and such expenses and fees shall be paid by the 
depository institution or from its assets. Any person who willfully shall fail or refuse to 
attend and testify or to answer any lawful inquiry or to produce books, papers, 
correspondence, memoranda, contracts, agreements, or other records, if in such person’s 
power so to do, in obedience to the subpoena of the appropriate Federal banking agency, 
shall be guilty of a misdemeanor and, upon conviction, shall be subj ect to a fine of not 
more than $1,000 or to imprisonment for a term of not more than one year or both. 

(o) Termination of membership of State bank in Federal Reserve System 

Whenever the insured status of a State member bank shall be terminated by action of the 
Board of Directors, the Board of Governors of the Federal Reserve System shall 
terminate its membership in the Federal Reserve System in accordance with the 
provisions of subchapter VIII of chapter 3 of this title, and whenever the insured status of 
a national member bank shall be so terminated the Comptroller of the Currency shall 
appoint a receiver for the bank, which shall be the Corporation. Except as provided in 
subsection (c) or (d) o1: section 1814 of this title, whenever a member bank shall cease to 
be a member of the Federal Reserve System, its status as an insured depositor?- institution 
shall, without notice or other action by the Board of Directors, terminate on the date the 
bank shall cease to be a member of the Federal Reserve System, with like effect as if its 
insured status had been terminated on said date by the Board of Directors after 
proceedings under subsection (a) of this section. Whenever the insured status of an 
insured Federal savings bank shall be terminated by action of the Board of Directors, the 
Director of the Office of Thrift Supervision shall appoint a receiver for the bank, which 
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shall be the Corporation. 

(p) Banks not receiving deposits 

Notwithstanding any other provision of law, whenever the Board of Directors shall 
determine that an insured depository institution is not engaged in the business of 
receiving deposits, other than trust funds as herein defined, the Corporation shall notify 
the depository institution that its insured status will terminate at the expiration of the first 
full assessment period following such notice. A finding by the Board of Directors that a 
depository institution is not engaged in the business of receiving deposits, other than such 
trust funds, shall be conclusive. The Board of Directors shall prescribe the notice to be 
given by the depository institution of such termination and the Corporation may publish 
notice thereof. Upon the termination of the insured status of any such depository 
institution, its deposits shall thereupon cease to be insured and the depository institution 
shall thereafter be relieved of all future obligations to the Corporation, including the 
obligation to pay future assessments. 

(q) Assumption of liabilities 

Whenever the liabilities of an insured depository institution for deposits shall have been 
assumed by another insured depository institution or depository institutions, whether by 
way of merger, consolidation, or other statutory assumption, or pursuant to contract (1) 
the insured status of the depository institution whose liabilities are so assumed shall 
terminate on the date of receipt by the Corporation of satisfactory evidence of such 
assumption; (2) the separate insurance of all deposits so assumed shall terminate at the 
end of six months from the date such assumption takes effect or, in the case of any time 
deposit, the earliest maturity date after the six-month period. Where the deposits of an 
insured depository institution are assumed by a newly insured depository institution, the 
depository institution whose deposits are assumed shall not be required to pay any 
assessment with respect to the deposits which have been so assumed after the assessment 
period in which the assumption takes effect. 

(r) Action or proceeding against foreign bank; basis; removal of officer or other person; 
venue; service of process 

(1) Except as otherwise specifically provided in this section, the provisions of this section 
shall be applied to foreign banks in accordance with this subsection. 

(2) An act or practice outside the United States on the part of a foreign bank or any 
officer, director, employee, or agent thereof may not constitute the basis for any action by 
any officer or agency of the United States under this section, unless-- 
(.~) such officer or agency alleges a belief that such act or practice has been, is, or is 
likely to be a cause of or carried on in connection with or in furtherance of an act or 
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practice within any one or more States which, in and of itself, would constitute an 
appropriate basis for action by a Federal officer or agency under this section; or 
(B) the alleged act or practice is one which, if proven, would, in the judgment of the 
Board of Directors, adversely affect the insurance risk assumed by the Corporation. 

(3) In any case in which any action or proceeding is brought pursuant to an allegation 
under paragraph (2) of this subsection for the suspension or removal of any officer, 
director, or other person associated with a foreign bank, and such person fails to appear 
promptly as a party to such action or proceeding and to comply with any effective order 
or judgment therein, any failure by the foreign bank to secure his removal from any office 
he holds in such bank and from any further participation in its affairs shall, in and of 
itself, constitute grounds for termination of the insurance of the deposits in any branch of 
the bank. 

(4) Where the venue of any judicial or administrative proceeding under this section is to 
be determined by reference to the location of the home office of a bank, the venue of such 
a proceeding with respect to a foreign bank having one or more branches or agencies in 
not more than one judicial district or other relevant jurisdiction shall be within such 
jurisdiction. Where such a bank has branches or agencies in more than one such 
jurisdiction, the venue shall be in the jurisdiction within which the branch or branches or 
agency or agencies involved in the proceeding are located, and if there is more than one 
such jurisdiction, the venue shall be proper in any such jurisdiction in which the 
proceeding is brought or to which it may appropri ately be transferred. 

(5) Any service required or authorized to be made on a foreign bank may be made on any 
branch or agency located within any State, but if such service is in connection with an 
action or proceeding involving one or more branches or one or more agencies located in 
any State, service shall be made on at least one branch or agency so involved. 

(s) Compliance with monetary transaction recordkeeping and report requirements 

(1) Compliance procedures required 

Each appropriate Federal banking agency shall prescribe regulations requiring insured 
depository institutions to establish and maintain procedures reasonably designed to 
assure and monitor the compliance of such depository institutions with the requirements 
of subchapter II of chapter 53 of Title 31. 

(2) Examinations of repository institution to include review of compliance procedures 

(A) In general 

Each examination of an insured depository institution by the appropriate Federal banking 
agency shall include a review of the procedures required to be established and 
maintained under paragraph (1). 

(B) Exam report requirement 
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The report of examination shall describe any problem with the procedures maintained by 
the insured depository institution. 

(3) Order to comply with requirements 

If the appropriate Federal banking agency determines that an insured depository 

institution-- 
(A) has failed to establish and maintain the procedures described in paragraph (1); or 
(B) has failed to correct any problem with the procedures maintained by such depository 

institution which was previously reported to the depository institution by such agency, 

the agency shall issue an order in the manner prescribed in subsection (b) or (c) of this 
section requiring such depository institution to cease and desist from its violation of this 
subsection or regulations prescribed under this subsection. 

(t) Authority of FDIC to take enforcement action against insured depository institutions 
and institution-affiliated parties 

(1) Recommending action by appropriate Federal banking agency 

The Corporation, based on an examination of an insured depository institution by the 
Corporation or by the appropriate Federal banking agency or on other information, may 
recommend in writing to the appropriate Federal banking agency that the agency take 
any enforcement action authorized under section 18170) of this title, this section, or 

section 1828(j) of this title with respect to any insured depository institution or any 
institution-affiliated party. The recommendation shall be accompanied by a written 
explanation of the concerns giving rise to the recommendation. 

(2) FDIC’s authority to act if appropriate Federal banking agency fails to follow 

recommendation 

If the appropriate Federal banking agency does not, before the end of the 60- day period 
beginning on the date on which the agency receives the recommendation under 
paragraph (1), take the enforcement action recommended by the Corporation or provide 
a plan acceptable to the Corporation for responding to the Corporation’s concerns, the 
Corporation may take the recommended enforcement action if the Board of Directors 

determines, upon a vote of its members, that-- 
(A) the insured depository institution is in an unsafe or unsound condition; 
(B) the institution or institution-affiliated party is engaging in unsafe or unsound 
practices, and the recommended enforcement action will prevent the institution or 
institution-affiliated party from continuing such practices; or 
(C) the conduct or threatened conduct (including any acts or omissions) poses a risk to 
the Deposit Insurance Fund, or may prejudice the interests of the institution’s depositors. 

(3) Effect of exigent circumstances 

(A) Authority to act 

The Corporation may, upon a vote of the Board of Directors, and after notice to the 
appropriate Federal banking agency, exercise its authority under paragraph (2) in exigent 
circumstances without regard to the time period set forth in paragraph (2). 
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(B) Agreement on exigent circumstances 

The Corporation shall, by agreement with the appropriate Federal banking agency, set 
forth those exigent circumstances in which the Corporation may act under subparagraph 

(A). 

(4) Corporation’s powers; institution’s duties 

For purposes of this subsection-- 

(A) The Corporation shall have the same powers with respect to any insured depository 
institution and its affiliates as the appropriate Federal banking agency has with respect to 

the institution and its affiliates; and 
(B) the institution and its affiliates shall have the same duties and obligations with 
respect to the Corporation as the institution and its affiliates have with respect to the 
appropriate Federal banking agency. 

(5) Requests for formal actions and investigations 

(A) Submission of requests 

A regional office of an appropriate Federal banking agency (including a Federal Reserve 
bank) that requests a formal investigation of or civil enforcement action against an 

insured depository institution or institution-affiliated party shall submit the request 
concurrently to the chief officer of the appropriate Federal banking agency and to the 
Corporation. 

(B) Agencies required to report on requests 

Each appropriate Federal banking agency shall report semiannually to the Corporation on 
the status or disposition of all requests under subparagraph (A), including the reasons for 
any decision by the agency to approve or deny such requests. 

(u) Public disclosures of final orders and agreements 

(1) In general 

The appropriate Federal banking agency shall publish and make available to the public on 
a monthly basis-- 
(A) any written agreement or other written statement for which a violation may be 
enforced by the appropriate Federal banking agency, unless the appropriate Federal 

banking agency, in its discretion, determines that publication would be contrary to the 
public interest; 

(B) any final order issued with respect to any administrative enforcement proceeding 
initiated by such agency under this section or any other law; and 
(1::) any modification to or termination of any order or agreement made public pursuant 
to this paragraph. 

(2) Hearings 

All hearings on the record with respect to any notice of charges issued by a Federal 
banking agency shall be open to the public, unless the agency, in its discretion, 
determines that holding an open hearing would be contrary to the public interest. 
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(3) Transcript of hearing 

A transcript that includes all testimony and other documentary evidence shall be 
prepared for all hearings commenced pursuant to subsection (i) of this section. A 

transcript of public hearings shall be made available to the public ~ursuant to section 552 

of Title 5. 

(4) Delay of publication under exceptional circumstances 

If the appropriate Federal banking agency makes a determination m writing that the 
publication of a final order pursuant to paragraph (1)(B) would seriously threaten the 
safety and soundness of an insured depository institution, the agency may delay the 
publication of the document for a reasonable time. 

(5) Documents filed under seal in public enforcement hearings 

The appropriate Federal banking agency may file any document or part of a document 

under seal in any administrative enforcement hearing commenced by the agency if 
disclosure of the document would be contrary to the public interest. A written report shall 
be made part of any determination to withhold any part of a document from the 
transcript of the hearing required by paragraph (2). 

(6) Retention of documents 

Each Federal banking agency shall keep and maintain a record, for a period of at least 6 
years, of all documents described in paragraph (1) and all informal enforcement 
agreements and other supervisory actions and supporting documents issued with respect 
to or in connection with any administrative enforcement proceeding initiated by such 
agency under this section or any other laws. 

(7) Disclosures to Congress 

No provision of this subsection may be construed to authorize the withholding, or to 
prohibit the disclosure, of any information to the Congress or any committee or 
subcommittee of the Congress. 

(v) Foreign investigations 

(1) Requesting assistance from foreign banking authorities 

In conducting any investigation, examination, or enforcement action under this chapter, 
the appropriate Federal banking agency may-- 
(~,) request the assistance of any foreign banking authority; and 

(B) maintain an office outside the United States. 

(2) Providing assistance to foreign banking authorities 

(A) In general 

Any appropriate Federal banking agency may, at the request of any foreign banking 
authority, assist such authority if such authority states that the requesting authority is 
conducting an investigation to determine whether any person has violated, is violating, or 
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is about to violate any law or regulation relating to banking matters or currency 
transactions administered or enforced by the requesting authority. 

(B) Investigation by federal banking agency 

Any appropriate Federal banking agency may, in such agency’s discretion, investigate 
and collect information and evidence pertinent to a request for assistance under 
subparagraph (A). Any such investigation shall comply with the laws of the United States 
and the policies and procedures of the appropriate Federal banking agency. 

(C) Factors to consider 

In deciding whether to provide assistance under this paragraph, the appropriate Federal 
banking agency shall consider-- 
(i) whether the requesting authority has agreed to provide reciprocal assistance with 
respect to banking matters within the jurisdiction of any appropriate Federal banking 
agency; and 
(ii) whether compliance with the request would prejudice the public interest of the United 

States. 

(D) Treatment of foreign banking authority 

For purposes of any Federal law or appropriate Federal banking agency regulation 

relating to the collection or transfer of information by any appropriate Federal banking 
agency, the foreign banking authority shall be treated as another appropriate Federal 
banking agency. 

(3) Rule of construction 

Paragraphs (1) and (2) shall not be construed to limit the authority of an appropriate 
Federal banking agency or any other Federal agency to provide or receive assistance or 
information to or from any foreign authority with respect to any matter. 

(w) Termination of insurance for money laundering or cash transaction reporting offenses 

(1) In general 

(A) Conviction of Title 18 offenses 

(i) Duty to notify 

If an insured State depository institution has been convicted of any criminal offense 
under section 1956 or 1957 of Title 18, the Attorney General shall provide to the 
Corporation a written notification of the conviction and shall include a certified copy of the 

order of conviction from the court rendering the decision. 

(ii) Notice of termination; pretermination hearing 

After receipt of written notification from the Attorney General by the Corporation of such 
a conviction, the Board of Directors shall issue to the insured depository institution a 
notice of its intention to terminate the insured status of the insured depository institution 
and schedule a hearing on the matter, which shall be conducted in all respects as a 
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termination hearing pursuant to paragraphs (3) through (5) of subsection (a) of this 
section. 

(B) Conviction of Title 31 offenses 

If an insured State depository institution is convicted of any criminal offense under 
section 5322 or 5324 of Title 31 after receipt of written notification from the Attorney 
General by the Corporation, the Board of Directors may initiate proceedings to terminate 
the insured status of the insured depository institution in the manner described in 
subparagraph (A). 

(C) Notice to State supervisor 

The Corporation shall simultaneously transmit a copy of any notice issued under this 
paragraph to the appropriate State financial institutions supervisor. 

(2) Factors to be considered 

In determining whether to terminate insurance under paragraph (1), the Board of 
Directors shall take into account the following factors: 
(A) The extent to which directors or senior executive officers of the depository institution 
knew of, or were involved in, the commission of the money laundering offense of which 
the institution was found guilty. 

(B) The extent to which the offense occurred despite the existence of policies and 
procedures within the depository institution which were designed to prevent the 
occurrence of any such offense. 
(C) The extent to which the depository institution has fully cooperated with law 
enforcement authorities with respect to the investigation of the money laundering offense 

of which the institution was found guilty. 
(D) The extent to which the depository institution has implemented additional internal 
controls (since the commission of the offense of which the depository institution was 
found guilty) to prevent the occurrence of any other money laundering offense. 

(E) The extent to which the interest of the local community in having adequate deposit 

and credit services available would be threatened by the termination of insurance. 

(3) Notice to State banking supervisor and public 

When the order to terminate insured status initiated pursuant to this subsection is final, 

the Board of Directors shall-- 
(A) notify the State banking supervisor of any State depository institution described in 
paragraph (1) and the Office of Thrift Supervision, where appropriate, at least 10 days 
prior to the effective date of the order of termination of the insured status of such 
depository institution, including a State branch of a foreign bank; and 
(B) publish notice of the termination of the insured status of the depository institution in 

the Federal Register. 

(4) Temporary insurance of previously insured deposits 

Upon termination of the insured status of any State depository institution pursuant to 
paragraph (1), the deposits of such depository institution shall be treated in accordance 

with subsection (a)(7) of this section. 

(5) Successor liability 
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This subsection shall not apply to a successor to the interests of, or a person who 
acquires, an insured depository institution that violated a provision of law described in 
paragraph (1), if the successor succeeds to the interests of the violator, or the acquisition 

is made, in good faith and not for purposes of evading this subsection or regulations 
prescribed under this subsection. 

(6) "Senior executive officer" defined 

The term "senior executive officer" has the same meaning as in regulations prescribed 

under section 1831i(f) of this title. 

12 USC 1820 

§ 1820. Administration of Corporation 

(a) Board of Directors; use of mails; cooperation with other Federal agencies 

The Board of Directors shall administer the affairs of the Corporation fairly and 
impartially and without discrimination. The Board of Directors of the Corporation shall 
determine and prescribe the manner in which its obligations shall be incurred and its 
expenses allowed and paid. The Corporation shall be entitled to the free use of the United 
States mails in the same manner as the executive departments of the Government. The 
Corporation with the consent of any Federal Reserve bank or of any board, commission, 
independent establishment, or executive department of the Government, including any 
field service thereof, may avail itself of the use of information, services, and facilities 
thereof in carrying out the provisions of this chapter. 

(b) Examinations 

(1) Appointment of examiners and claims agents 

The Board of Directors shall appoint examiners and claims agents. 

(2) Regular examinations 

Any examiner appointed under paragraph (1) shall have power, on behalf of the 
Corporation, to examine-- 
(A) any insured State nonmember bank or insured State branch of any foreign bank; 
(8) any depository institution which files an application with the Corporation to become 
an insured depository institution; and 
(C) any insured depository institution in default, 

whenever the Board of Directors determines an examination of any such depository 
institution is necessary. 
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(3) Special examination of any insured depository institution 

In addition to the examinations authorized under paragraph (2), any examiner appointed 
under paragraph (1) shall have power, on behalf of the Corporation, to make any special 

examination of any insured depository institution whenever the Board of Directors 
determines a special examination of any such depository institution is necessary to 
determine the condition of such depository institution for insurance purposes, 

(4) Examination of affiliates 

(A) In general 

In making any examination under paragraph (2) or (3), any examiner appointed under 
paragraph (1) shall have power, on behalf of the Corporation, to make such examinations 
of the affairs of any affiliate of any depository institution as may be necessary to disclose 
fully-- 
(i) the relationship between such depository institution and any such affiliate; and 
(ii) the effect of such relationship on the depository institution. 

(B) Commitment by foreign banks to allow examinations of affiliates 

No branch or depository institution subsidiary of a foreign bank may become an insured 
depository institution unless such foreign bank submits a written binding commitment to 
the Board of Directors to permit any examination of any affiliate of such branch or 
depository institution subsidiary pursuant to subparagraph (A) to the extent determined 
by the Board of Directors to be necessary to carry out the purposes of this chapter. 

(5) Examination of insured State branches 

The Board of Directors shall-- 
(/~) coordinate examinations of insured State branches of foreign banks with 
examinations conducted by the Board of Governors of the Federal Reserve System under 
section 3105(c)(1) of this title; and 
(B) to the extent possible, participate in any simultaneous examination of the United 
States operations of a foreign bank requested by the Board under such section. 

(6) Power and duty of examiners 

Each examiner appointed under paragraph (1) shall-- 
(/~) have power to make a thorough examination of any insured depository institution or 
affiliate under paragraph (2), (3), (4), or (5); and 
(B) shall make a full and detailed report of condition of any insured depository institution 
or affiliate examined to the Corporation. 

(7) Power of claim agents 

Each claim agent appointed under paragraph (1) shall have power to investigate and 
examine all claims for insured deposits, 

(c) Administration of oaths and affirmations; evidence; subpena powers 

In connection with examinations of insured depository institutions and any State 
nonmember bank, savings association, or other institution making application to become 
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insured depository institutions, and affiliates thereof, or with other types of investigations 
to determine compliance with applicable law- and regulations, the appropriate Federal 
banking agency, or its designated representatives, are authorized to administer oaths and 
affirmations, and to examine and to take and preserve testimony under oath as to any 
matter in respect to the affairs or ownership of any such bank or institution or affiliate 
thereof, and to exercise such other powers as are set forth in section 1818(n) of this title. 

(d) Annual on-site examinations of all insured depositou institutions required 

(1) In general 

The appropriate Federal banking agency shall, not less than once during each 12-month 
period, conduct a full-scope, on-site examination of each insured depository institution, 

(2) Examinations by corporation 

Paragraph (1) shall not apply during any 12-month period in which the Corporation has 
conducted a full-scope, on-site examination of the insured depository institution. 

(3) State examinations acceptable 

The examinations required by paragraph (1) may be conducted in alternate 12- month 
periods, as appropriate, if the appropriate Federal banking agency determines that an 
examination of the insured depository institution conducted by the State during the 
intervening 12-month period carries out the purpose of this subsection. 

(4) 18-month rule for certain small institutions 

Paragraphs (1), (2), and (3) shall apply with "18-month" substituted for "12- month" if-- 
(A) the insured depository institution has total assets of less than $500,000,000; 
(B) the institution is well capitalized, as defined in section 1831o of this title; 
(C) when the institution was most recently examined, it was found to be well managed, 
and its composite condition-- 
(i) was found to be outstanding; or 
(ii) was found to be outstanding or good, in the case of an insured depository institution 
that has total assets of not more than $100,000,000; 
(B) the insured institution is not currently subject to a formal enforcement proceeding or 
order by the Corporation or the appropriate Federal banking agency; and 
(E) no person acquired control of the institution during the 12-month period in which a 
full-scope, on-site examination would be required but for this paragraph. 

(5) Certain government-controlled institutions exempted 

Paragraph (1) does not apply to-- 
(A) any institution for which the Corporation or the Resolution Trust Corporation is 
conservator; or 
(B) any bridge bank, none of the voting securities of which are owned by a person or 
agency other than the Corporation or the Resolution Trust Corporation. 

(6) Coordinated examinations 
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To minimize the disruptive effects of examinations on the operations of insured 
depository institutions-- 
(/~) each appropriate Federal banking agency shall, to the extent practicable and 
consistent with principles of safety and soundness and the public interest-- 
(i) coordinate examinations to be conducted by that agency at an insured depository 
institution and its affiliates; 
(ii) coordinate with the other appropriate Federal banking agencies in the conduct of 
such examinations; 
(iii) work to coordinate with the appropriate State bank supervisor-- 
(T) the conduct of all examinations made pursuant to this subsection; and 
(TI) the number, types, and frequency of reports required to be submitted to such 
agencies and supervisors by insured depository institutions, and the type and amount of 
information required to be included in such reports; and 
(iv) use copies of reports of examinations of insured depository institutions made by any 
other Federal banking agency or appropriate State bank supervisor to eliminate 
duplicative requests for information; and 
(B) not later than 2 years after September 23, 1994, the Federal banking agencies shall 
jointly establish and implement a system for determining which one of the Federal 
banking agencies or State bank supervisors shall be the lead agency responsible for 
managing a unified examination of each insured depository institution and its affiliates, as 
required by this subsection. 

(7) Separate examinations permitted 

Notwithstanding paragraph (6), each appropriate Federal banking agency may conduct a 
separate examination in an emergency or under other exigent circumstances, or when 
the agency believes that a violation of law may have occurred. 

(8) Report 

At the time the system provided for in paragraph (6) is established, the Federal banking 
agencies shall submit a joint report describing the system to the Committee on Banking, 
Housing, and Urban Affairs of the Senate and the Committee on Banking, Finance and 
Urban Affairs of the House of Representatives. Thereafter, the Federal banking agencies 
shall annually submit a joint report to the Committee on Banking, Housing, and Urban 
Affairs of the Senate and the Committee on Banking, Finance and Urban Affairs of the 
House of Representatives regarding the progress of the agencies in implementing the 
system and indicating areas in which enhancements to the system, including legislature 
improvements, would be appropriate. 

(9) Standards for determining adequacy of State examinations 

The Federal Financial Institutions Examination Council shall issue guidelines establishing 
standards to be used at the discretion of the appropriate Federal banking agency for 
purposes of making a determination under paragraph (3). 

(10) Agencies authorized to increase maximum asset amount of institutions for certain 
purposes 

At any time after the end of the 2-year period beginning on September 23, 1994, the 
appropriate Federal banking agency, in the agency’s discretion, may increase the 
maximum amount limitation contained in paragraph (4)(C)(ii), by regulation, from 
$100,000,000 to an amount not to exceed $500,000,000 for purposes of such paragraph, 
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if the agency determines that the greater amount would be consistent with the principles 
of safety and soundness for insured depository institutions° 

(e) Examination fees 

(1) Regular and special examinations of depository institutions 

The cost of conducting any regular examination or special examination of any depository 
institution under subsection (b)(2), (b)(3), or (d) of this section may be assessed by the 
Corporation against the institution to meet the Corporation’s expenses in carrying out 

such examinations, 

(2) Examination of affiliates 

The cost of conducting any examination of any affiliate of any insured depository 
institution under subsection (b)(4) of this section may be assessed by the Corporation 
against each affiliate which is examined to meet the Corporation’s expenses in carrying 
out such examination. 

(3) Assessment against depository institution in case of affiliate’s refusal to pay 

(A) In general 

Subject to subparagraph (B), if any affiliate of any insured depository institution-- 
(i) refuses to pay any assessment under paragraph (2); or 
(ii) fails to pay any such assessment before the end of the 60-day period beginning on 
the date the affiliate receives notice of the assessment, 

the Corporation may assess such cost against, and collect such cost from, the depository 
institution. 

(B) Affiliate of more than 1 depository institution 

If any affiliate referred to in subparagraph (A) is an affiliate of more than 1 insured 
depository institution, the assessment under subparagraph (A) may be assessed against 
the depository institutions in such proportions as the Corporation determines to be 
appropriate. 

(4) Civil money penalty for affiliate’s refusal to cooperate 

(A) Penalty imposed 

If any affiliate of any insured depository institution-- 
(i) refuses to permit an examiner appointed by the Board of Directors under subsection 
(b)(1) of this section to conduct an examination; or 
(ii) refuses to provide any information required to be disclosed in the course of any 
examination, 

the depository institution shall forfeit and pay a penalty of not more than $5,000 for each 
day that any such refusal continues. 

(B) Assessment and collection 
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Any penalty imposed under subparagraph (A) shall be assessed and collected by the 
Corporation in the manner provided in section 1818(0(2) of this title. 

(5) Deposits of examination assessment 

Amounts received by the Corporation under this subsection (other than paragraph (4)) 
may be deposited in the manner provided in section 1823 of this title. 

(f) Preservati on of agency records 

(1) In general 

A Federal banking agency may cause any and all records, papers, or documents kept by 
the agency or in the possession or custody of the agency to be-- 
(A) photographed or microphotographed or otherwise reproduced upon film; or 
(1~) preserved in any electronic medium or format which is capable 
(i) being read or scanned by computer; and 
(ii) being reproduced from such electronic medium or format by printing any other form 
of reproduction of electronically stored data, 

(2) Treatment as original records 

Any photographs, microphotographs, or photographic film or copies thereof described in 
paragraph (1)(A) or reproduction of electronically stored data described in paragraph 
(1)(B) shall be deemed to be an original record for all purposes, including introduction in 
evidence in all State and Federal courts or administrative agencies, and shall be 
admissible to prove any act, transaction, occurrence, or event therein recorded, 

(3) Authority of the Federal banking agencies 

Any photographs, microphotographs, or photographic film or copies thereof described in 
paragraph (1)(A) or reproduction of electronically stored data described in paragraph 
(1)(B) shall be preserved in such manner as the Federal banking agency shall prescribe, 
and the original records, papers, or documents may be destroyed or otherwise disposed 
of as the Federal banking agency may direct, 

(g) Authority to prescribe regulations and definitions 

Except to the extent that authority under this chapter is conferred on any of the Federal 
banking agencies other than the Corporation, the Corporation may-- 
(1) prescribe regulations to carry out this chapter; and 
(2) by regulation define terms as necessary to carry out this chapter. 

(h) Coordinatior~ of examination authority 

(1) State bank supervisors of home and host States 

(A) Home State of bank 

The appropriate State bank supervisor of the home State of an insured State bank has 
authority to examine and supervise the bank, 
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(B) Host State branches 

The State bank supervisor of the home State of an insured State bank and any State 
bank supervisor of an appropriate host State shall exercise its respective authority to 
supervise and examine the branches of the bank in a host State in accordance with the 

terms of any applicable cooperative agreement between the home State bank supervisor 
and the State bank supervisor of the relevant host State, 

(C) Supervisory fees 

Except as expressly provided in a cooperative agreement between the State bank 
supervisors of the home State and any host State of an insured State bank, only the 
State bank supervisor of the home State of an insured State bank may levy or charge 
State supervisory fees on the bank, 

(2) Host State examination 

(A) In general 

With respect to a branch operated in a host State by an out-of-State insured State bank 
that resulted from an interstate merger transaction approved under section 1831u of this 
title, or that was established in such State pursuant to section 5:[55(g) of the Revised 
Statutes of the United States, the third undesignated paragraph of section 9 of the 
Federal Reserve Act or section :[828(d)(4) of this title, the appropriate State bank 
supervisor of such host State may-- 
(i) with written notice to the State bank supervisor of the bank’s home State and subject 
to the terms of any applicable cooperative agreement with the State bank supervisor of 
such home State, examine such branch for the purpose of determining compliance with 
host State laws that are applicable pursuant to section :[831a(j) of this title, including 
those that govern community reinvestment, fair lending, and consumer protection; and 
(ii) if expressly permitted under and subject to the terms of a cooperative agreement 
with the State bank supervisor of the bank’s home State or if such out-of-State insured 
State bank has been determined to be in a troubled condition by either the State bank 
supervisor of the bank’s home State or the bank’s appropriate Federal banking agency, 
participate in the examination of the bank by the State bank supervisor of the bank’s 
home State to ascertain that the activities of the branch in such host State are not 
conducted in an unsafe or unsound manner, 

(B) Notice of determination 

(J) In general 

The State bank supervisor of the home State of an insured State bank shall notify the 

State bank supervisor of each host State of the bank if there has been a final 

determination that the bank is in a troubled condition. 

Timing of notice 

The State bank supervisor of the home State of an insured State bank shall provide 
notice under clause (i) as soon as is reasonably possible, but in all cases not later than :[5 
business days after the date on which the State bank supervisor has made such final 
determination or has received written notification of such final determination, 
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(3) Most State enforcement 

:if the State bank supervisor of a host State determines that a branch of an out-of-State 
insured State bank is violating any law of the host State that is applicable to such branch 
pursuant to section 1831a(j) of this title, including a law that governs community 
reinvestment, fair lending, or consumer protection, the State bank supervisor of the host 
State or, to the extent authorized by the law of the host State, a host State law 
enforcement officer may, with written notice to the State bank supervisor of the bank’s 
home State and subject to the terms of any applicable cooperative agreement with the 

State bank supervisor of the bank’s home State, undertake such enforcement actions and 
proceedings as would be permitted under the law of the host State as if the branch were 
a bank chartered by that host State. 

(4) Cooperative agreement 

(A) In general 

The State bank supervisors from 2 or more States may enter into cooperative 
agreements to facilitate State regulatory supervision of State banks, including 
cooperative agreements relating to the coordination of examinations and joint 
participation in examinations. 

(B) Definition 

For purposes of this subsection, the term "cooperative agreement" means a written 
agreement that is signed by the home State bank supervisor and the host State bank 
supervisor to facilitate State regulatory supervision of State banks, and includes 
nationwide or multi-State cooperative agreements and cooperative agreements solely 
between the home State and host State. 

(C) Rule of construction 

Except for State bank supervisors, no provision of this subsection relating to such 
cooperative agreements shall be construed as limiting in any way the authority of home 
State and host State law enforcement officers, regulatory supervisors, or other officials 
that have not signed such cooperative agreements to enforce host State laws that are 
applicable to a branch of an out-of-State insured State bank located in the host State 
pursuant to section 183:ta(j) of this title. 

(5) Federal regulatory authority 

No provision of this subsection shall be construed as limiting in any way the authority of 
any Federal banking agency. 

(6) State taxation authority not affected 

No provision of this subsection shall be construed as affecting the authority of any State 
or political subdivision of any State to adopt, apply, or administer any tax or method of 
taxation to any bank, bank holding company, or foreign bank, or any affiliate of any 
bank, bank holding company, or foreign bank, to the extent that such tax or tax method 
is otherwise permissible by or under the Constitution of the United States or other 

Federal Jaw, 

(PAGE } 



(7) Definitions 

For purpose of this section, the following definitions shall apply: 

(A) Host state, home state, out-of-state bank 

The terms "host State", "home State", and "out-of-State bank" have the same meanings 
as in section 183:lu(g) of this title. 

(B) State supervisory fees 

The term "State supervisory fees" means assessments, examination fees, branch fees, 
license fees, and all other fees that are levied or charged by a State bank supervisor 
directly upon an insured State bank or upon branches of an insured State bank. 

(C) Troubled condition 

Solely for purposes of paragraph (2)(B), an insured State bank has been determined to 
be in "troubled condition" if the bank-- 
(i) has a composite rating, as determined in its most recent report of examination, of 4 
or 5 under the Uniform Financial :Institutions Ratings System; 
(ii) is subject to a proceeding initiated by the Corporation for termination or suspension 
of deposit insurance: or 
(iii) is subject to a proceeding initiated by the State bank supervisor of the bank’s home 
State to vacate, revoke, or terminate the charter of the bank, or to liquidate the bank, or 
to appoint a receiver for the bank. 

(D) Final determination 

For purposes of paragraph (2)(B), the term "final determination" means the transmittal of 
a report of examination to the bank or transmittal of official notice of proceedings to the 
bank. 

(i) Flood insurance compliance by insured depository institutions 

(1) Examinations 

The appropriate Federal banking agency shall, during each scheduled on-site examination 
required by this section, determine whether the insured depository institution is 
complying with the requirements of the national flood insurance program. 

(2) Report 

(A) Requirement 

Not later than 1 year after September 23, 1994, and biennially thereafter for the next 4 
years, each appropriate Federal banking agency shall submit a report to the Congress on 
compliance by insured depository institutions with the requirements of the national flood 
insurance program. 

(B) Contents 
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Each report submitted under this paragraph shall include a description of the methods 
used to determine compliance, the number of institutions examined during the reporting 
year, a listing and total number of institutions found not to be in compliance, actions 

taken to correct incidents of noncompliance, and an analysis of compliance, including a 
discussion of any trends, patterns, and problems, and recommendations regarding 
reasonable actions to improve the efficiency of the examinations processes. 

(j) Consultation among examiners 

(1) In general 

Each appropriate Federal banking agency shall take such action as may be necessary to 
ensure that examiners employed by the agency-- 
(A) consult on examination activities with respect to any depository institution; and 
(B) achieve an agreement and resolve any inconsistencies in the recommendations to be 
given to such institution as a consequence of any examinations. 

(2) Examiner-in-charge 

Each appropriate Federal banking agency shall consider appointing an examiner-in- 
charge with respect to a depository institution to ensure consultation on examination 
activities among all of the examiners of that agency involved in examinations of the 

institution. 

(k) One-year restri ctions on Federal exam i r~ers of finar~ci al institutions 

(1) In general 

In addition to other applicable restrictions set forth in Title 18, the penalties set forth in 
paragraph (6) of this subsection shall apply to any person who-- 
(A) was an officer or employee (including any special Government employee) of a 
Federal banking agency or a Federal reserve bank; 
(1~) served 2 or more months during the final 12 months of his or her employment with 
such agency or entity as the senior examiner (or a functionally equivalent position) of a 
depository institution or depository institution holding company with continuing, broad 
responsibility for the examination (or inspection) of that depository institution or 
depository institution holding company on behalf of the relevant agency or Federal 
reserve bank; and 
(~:) within 1 year after the termination date of his or her service or employment with 
such agency or entity, knowingly accepts compensation as an employee, officer, director, 
or consultant from-- 
(i) such depository institution, any depository institution holding company that controls 
such depository institution, or any other company that controls such depository 
institution; or 
(ii) such depository institution holding company or any depository institution that is 
controlled by such depository institution holding company, 

(2) Definitions 

For purposes of this subsection-- 
(A) the term "depository institution" includes an uninsured branch or agency of a foreign 
bank, if such branch or agency is located in any State; and 
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the term "depository institution holding company" includes any foreign bank or 
company described in section 8(a) of the ~:nternational Banking Act of 1978o 

(3) Rules of construction 

For purposes of this subsection, a foreign bank shall be deemed to control any branch or 
agency of the foreign bank, and a person shall be deemed to act as a consultant for a 
depository institution, depository institution holding company, or other company, only if 
such person directly works on matters for, or on behalf of, such depository institution, 
depository institution holding company, or other company. 

(4) Regulations 

(A) In general 

Each Federal banking agency shall prescribe rules or regulations to administer and carry 
out this subsection, including rules, regulations, or guidelines to define the scope of 
persons referred to in paragraph (1)(B). 

(B) Consultation required 

The Federal banking agencies shall consult with each other for the purpose of assuring 
that the rules and regulations issued by the agencies under subparagraph (A) are, to the 
extent possible, consistent, comparable, and practicable, taking into account any 
differences in the supervisory programs utilized by the agencies for the supervision of 
depository institutions and depository institution holding companies. 

(5) Waiver 

(A) Agency authority 

A Federal banking agency may grant a waiver, on a case by case basis, of the restriction 
imposed by this subsection to any officer or employee (including any special Government 
employee) of that agency, and the Board of Governors of the Federal Reserve System 
may grant a waiver of the restriction imposed by this subsection to any officer or 
employee of a Federal reserve bank, if the head of such agency certifies in writing that 
granting the waiver would not affect the integrity of the supervisory program of the 
relevant Federal banking agency. 

(B} Definition 

For purposes of this paragraph, the head of an agency is-- 
(i) the Comptroller of the Currency, in the case of the Office of the Comptroller of the 
Currency; 
(ii) the Chairman of the Board of Governors of the Federal Reserve System, in the case 
of the Board of Governors of the Federal Reserve System; 
(iii) the Chairperson of the Board of Directors, in the case of the Corporation; and 
(iv) the Director of the Office of Thrift Supervision, in the case of the Office of Thrift 
Supervision. 

(6) Penalties 

(A) In general 

{PAGE } 



:In addition to any other administrative, civil, or criminal remedy or penalty that may 
otherwise apply, whenever a Federal banking agency determines that a person subject to 
paragraph (1) has become associated, in the manner described in paragraph (1)(C), with 
a depository institution, depository institution holding company, or other company for 
which such agency serves as the appropriate Federal banking agency, the agency shall 
impose upon such person one or more of the following penalties: 

(i) :Industry-wide prohibition order 

The Federal banking agency shall serve a written notice or order in accordance with and 
subject to the provisions of section 1818(e)(4) of this title for written notices or orders 
under paragraph (1) or (2) of section 1818(e) of this title, upon such person of the 
intention of the agency-- 
(I) to remove such person from office or to prohibit such person from further 
participation in the conduct of the affairs of the depository institution, depository 
institution holding company, or other company for a period of up to 5 years; and 
(]:I) to prohibit any further participation by such person, in any manner, in the conduct 
of the affairs of any insured depository institution for a period of up to S years. 

(ii) Civil monetary penalty 

The Federal banking agency may, in an administrative proceeding or civil action in an 
appropriate United States district court, impose on such person a civil monetary penalty 
of not more than $250,000. Any administrative proceeding under this clause shall be 
conducted in accordance with section 1818(0 of this title. :In lieu of an action by the 
Federal banking agency under this clause, the Attorney General of the United States may 
bring a civil action under this clause in the appropriate United States district court. 

(B) Scope of prohibition order 

Any person subject to an order issued under subparagraph (A)(i) shall be subject to 
paragraphs (6) and (7) of section 1818(e) of this title in the same manner and to the 
same extent as a person subject to an order issued under such section. 

Definitions 

Solely for purposes of this paragraph, the "appropriate Federal banking agency" for a 
company that is not a depository institution or depository institution holding company 
shall be the Federal banking agency on whose behalf the person described in paragraph 
(1) performed the functions described in paragraph (1)(B). 

12 USC s. 1821 

1821, Insurance funds 

(a) Deposit insurance 

(1) Insured amounts payable 

(A) In general 
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The Corporation shall insure the deposits of all insured depository institutions as provided 
in this chapter. 

(B) Net amount of insured deposit 

The net amount due to any depositor at an insured depository institution shall not exceed 
the standard maximum deposit insurance amount as determined in accordance with 
subparagraphs (C), (D), (E) and (F) and paragraph (3). 

(C) Aggregation of deposits 

For the purpose of determining the net amount due to any depositor under subparagraph 
(B), the Corporation shall aggregate the amounts of all deposits in the insured depository 
institution which are maintained by a depositor in the same capacity and the same right 
for the benefit of the depositor either in the name of the depositor or in the name of any 
other person, other than any amount in a trust fund described in paragraph (1) or (2) of 

section 1817(i) of this title or any funds described in section 18170)(3) of this title. 

(D) Coverage for certain employee benefit plan deposits 

(i) Pass-through insurance 

The Corporation shall provide pass-through deposit insurance for the deposits of any 
employee benefit plan. 

(ii) Prohibition on acceptance of benefit plan deposits 

An insured depository institution that is not well capitalized or adequately capitalized may 
not accept employee benefit plan deposits. 

(iii) Definitions 

For purposes of this subparagraph, the following definitions shall apply: 

(I) Capital standards 

The terms "well capitalized" and "adequately capitalized" have the same meanings as in 

section 1831o of this title. 

(If) Employee benefit plan 

The term "employee benefit plan" has the same meaning as in paragraph (5)(B)(ii), and 

includes any eligible deferred compensation plan described in section 457 of Title 26. 

(III) Pass-through deposit insurance 

The term "pass-through deposit insurance" means, with respect to an employee benefit 
plan, deposit insurance coverage based on the interest of each participant, in accordance 
with regulations issued by the Corporation. 

(E) Standard maximum deposit insurance amount defined 
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For purposes of this chapter, the term "standard maximum deposit insurance amount" 
means $100,000, adjusted as provided under subparagraph (F) after March 31, 2010. 

(F) Inflation adjustment 

(i) In general 

By April 1 of 2010, and the 1st day of each subsequent 5-year period, the Board of 
Directors and the National Credit Union Administration Board shall jointly consider the 
factors set forth under clause (v), and, upon determining that an inflation adjustment is 
appropriate, shall jointly prescribe the amount by which the standard maximum deposit 

insurance amount and the standard maximum share insurance amount (as defined in 
section 1787(k) of this title) applicable to any depositor at an insured depository 
institution shall be increased by calculating the product of-- 

(I) $100,000; and 
(II) the ratio of the published annual value of the Personal Consumption Expenditures 
Chain-Type Price Index (or any successor index thereto), published by the Department of 
Commerce, for the calendar year preceding the year in which the adjustment is 
calculated under this clause, to the published annual value of such index for the calendar 
year preceding the date this subparagraph takes effect under the Federal Deposit 

Insurance Reform Act of 2005. 

The values used in the calculation under subdause (II) shall be, as of the date of the 
calculation, the values most recently published by the Department of Commerce. 

(ii) Rounding 

If the amount determined under clause (ii) for any period is not a multiple of $10,000, 

the amount so determined shall be rounded down to the nearest $10,000. 

(iii) Publication and report to the Congress 

Not later than April 5 of any calendar year in which an adjustment is required to be 
calculated under clause (i) to the standard maximum deposit insurance amount and the 

standard maximum share insurance amount under such clause, the Board of Directors 
and the National Credit Union Administration Board shall-- 
(I) publish in the Federal Register the standard maximum deposit insurance amount, the 
standard maximum share insurance amount, and the amount of coverage under 
paragraph (3)(A) and section 1787(k)(3) of this title, as so calculated; and 

(~’I) jointly submit a report to the Congress containing the amounts described in 

subclause (I). 

(iv) 6-month implementation period 

Unless an Act of Congress enacted before July 1 of the calendar year in which an 
adjustment is required to be calculated under clause (i) provides otherwise, the increase 
in the standard maximum deposit insurance amount and the standard maximum share 
insurance amount shall take effect on January 1 of the year immediately succeeding such 
calendar year. 

(v) Inflation adjustment consideration 
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In making any determination under clause (i) to increase the standard maximum deposit 

insurance amount and the standard maximum share insurance amount, the Board of 
Directors and the National Credit Union Administration Board shall jointly consider-- 
(1:) the overall state of the Deposit Insurance Fund and the economic conditions affecting 

insured depository institutions; 
(:l:I) potential problems affecting insured depository institutions; or 

(III) whether the increase will cause the reserve ratio of the fund to fall below 1.15 
percent of estimated insured deposits. 

(2) Government depositors 

(A) In general 

Notwithstanding any limitation in this Act or in any other provision of law relating to the 
amount of deposit insurance available to any 1 depositor-- 

(i) a government depositor shall, for the purpose of determining the amount of insured 
deposits under this subsection, be deemed to be a depositor separate and distinct from 
any other officer, employee, or agent of the United States or any public unit referred to in 
subparagraph (B); and 
(ii) except as provided in subparagraph (C), the deposits of a government depositor shall 
be insured in an amount equal to the standard maximum deposit insurance amount (as 
determined under paragraph (1)). 

(B) Government depositor 

In this paragraph, the term "government depositor" means a depositor that is-- 

(i) an officer, employee, or agent of the United States having official custody of public 

funds and lawfully investing or depositing the same in time and savings deposits in an 
insured depository institution; 
(ii) an officer, employee, or agent of any State of the United States, or of any county, 
municipality, or political subdivision thereof having official custody of public funds and 
lawfully investing or depositing the same in time and savings deposits in an insured 
depository institution in such State; 
(iii) an officer, employee, or agent of the District of Columbia having official custody of 
public funds and lawfully investing or depositing the same in time and savings deposits in 
an insured depository institution in the District of Columbia; 

(iv) an officer, employee, or agent of the Commonwealth of Puerto Rico, of the Virgin 
Islands, of American Samoa, of the Trust Territory of the Pacific Islands, or of Guam, or 
of any county, municipality, or political subdivision thereof having official custody of 
public funds and lawfully investing or depositing the same in time and savings deposits in 
an insured depository institution in the Commonwealth of Puerto Rico, the Virgin Islands, 
American Samoa, the Trust Territory of the Pacific Islands, or Guam, respectively; or 
(v) an officer, employee, or agent of any Indian tribe (as defined in section 1452(c) of 
Title 25) or agency thereof having official custody of tribal funds and lawfully investing or 
depositing the same in time and savings deposits in an insured depository institution. 

(C) Authority to limit deposits 

The Corporation may limit the aggregate amount of funds that may be invested or 
deposited in deposits in any insured depository institution by any government depositor 
on the basis of the size of any such bank [FN1] in terms of its assets: Provided, however, 
such limitation may be exceeded by the pledging of acceptable securities to the 
government depositor when and where required. 
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(3) Certain retirement accounts 

(A) In general 

Notwithstanding any limitation in this chapter relating to the amount of deposit insurance 
available for the account of any 1 depositor, deposits in an insured depository institution 

made in connection with-- 
(i) any individual retirement account described in section 408(a) of Title 26; 
(ii) subject to the exception contained in paragraph (1)(D)(ii), any eligible deferred 
compensation plan described in section 457 of Title 26; and 

(iii) any individual account plan defined in section 1002(34) of Title 29, and any plan 
described in section 401(d) of Title 26, to the extent that participants and beneficiaries 
under such plan have the right to direct the investment of assets held in individual 
accounts maintained on their behalf by the plan, 

shall be aggregated and insured in an amount not to exceed $250,000 (which amount 
shall be subject to inflation adjustments as provided in paragraph (1)(F), except that 
$250,000 shall be substituted for $100,000 wherever such term appears in such 
paragraph) per participant per insured depository institution. 

(B) Amounts taken into account 

Purposes of subparagraph (A), the amount aggregated for insurance coverage under this 
paragraph shall consist of the present vested and ascertainable interest of each 
participant under the plan, excluding any remainder interest created by, or as a result of, 
the plan. 

(4) Deposit Insurance Fund 

(A) Establishment 

There is established the Deposit Insurance Fund, which the Corporation shall-- 

(i) maintain and administer; 
(ii) use to carry out its insurance purposes, in the manner provided by this subsection; 

and 

(iii) invest in accordance with section 1823(a) of this title. 

(B) Uses 

The Deposit Insurance Fund shall be available to the Corporation for use with respect to 

insured depository institutions the deposits of which are insured by the Deposit Insurance 

Fund. 

(C) Limitation on use 

Notwithstanding any provision of law other than section 1823(c)(4)(G) of this title, the 
Deposit Insurance Fund shall not be used in any manner to benefit any shareholder or 
affiliate (other than an insured depository institution that receives assistance in 

accordance with the provisions of this chapter) of-- 
(i) any insured depository institution for which the Corporation has been appointed 
conservator or receiver, in connection with any type of resolution by the Corporation; 
(ii) any other insured depository institution in default or in danger of default, in 
connection with any type of resolution by the Corporation; or 
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(iii) any insured depository institution, in connection with the provision of assistance 
under this section or section 1823 of this title with respect to such institution, except that 
this clause shall not prohibit any assistance to any insured depository institution that is 
not in default, or that is not in danger of default, that is acquiring (as defined in section 
1823(f)(8)(B) of this title) another insured depository institution. 

(D) Deposits 

All amounts assessed against insured depository institutions by the Corporation shall be 
deposited into the Deposit Insurance Fund. 

(5) Certain investment contracts not treated as insured deposits 

(A) In general 

A liability of an insured depository institution shall not be treated as an insured deposit if 
the liability arises under any insured depository institution investment contract between 

any insured depository institution and any employee benefit plan which expressly permits 
benefit-responsive withdrawals or transfers. 

(B) Definitions 

For purposes of subparagraph 

(i) Benefit-responsive withdrawals or transfers 

The term "benefit-responsive withdrawals or transfers" means any withdrawal or transfer 
of funds (consisting of any portion of the principal and any interest credited at a rate 
guaranteed by the insured depository institution investment contract) during the period 
in which any guaranteed rate is in effect, without substantial penalty or adjustment, to 
pay benefits provided by the employee benefit plan or to permit a plan participant or 

beneficiary to redirect the investment of his or her account balance. 

(ii) Employee benefit plan 

The term "employee benefit plan"-- 
(I) has the meaning given to such term in section 1002(3) of Title 29; and 

(II) includes any plan described in section 401(d) of Title 26. 

(6), (7) Repealed. Pub.L. 109-173, § 8(a)(11)(C), Feb. 15, 2006, 119 Star. 3612 

(8) Redesignated (5) 

(b) Liquidation as closing of depository institution 

For the purposes of this chapter an insured depository institution shall be deemed to have 
been closed on account of inability to meet the demands of its depositors in any case in 
which it has been closed for the purpose of liquidation without adequate provision being 
made for payment of its depositors. 
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(c) Appointmer~t of Corporation as conservaor or receiver 

(1) In general 

Notwithstanding any other provision of Federal law, the law of any State, or the 
constitution of any State, the Corporation may accept appointment and act as 

conservator or receiver for any insured depository institution upon appointment in the 
manner provided in paragraph (2) or (3). 

(2) Federal depository institutions 

(A) Appointment 

(i) Conservator 

The Corporation may, at the discretion of the supervisory authority, be appointed 
conservator of any insured Federal depository institution and the Corporation may accept 
such appointment, 

Receiver 

The Corporation shall be appointed receiver, and shall accept such appointment, 
whenever a receiver is appointed for the purpose of liquidation or winding up the aft:airs 
of an insured Federal depository institution by the appropriate Federal banking agency, 
notwithstanding any other provision oF Federal law (other than section :t441a of this 
title). 

(B) Additional powers 

In addition to and not in derogation of the powers conferred and the duties imposed by 
this section on the Corporation as conservator or receiver, the Corporation, to the extent 
not inconsistent with such powers and duties, shall have any other power conferred on or 
any duty (which is related to the exercise of such power) imposed on a conservator or 
receiver for any Federal depository institution under any other provision of law. 

(C) Corporation not subject to any other agency 

When acting as conservator or receiver pursuant to an appointment described in 
subparagraph (A), the Corporation shall not be subject to the direction or supervision of 
any other agency or department of the United States or any State in the exercise of the 
Corporation’s rights, powers, and privileges, 

(D) Depository institution in conservatorship subject to banking agency supervision 

Notwithstanding subparagraph (C), any Federal depository institution for which the 
Corporation has been appointed conservator shall remain subject to the supervision of 
the appropriate Federal banking agency. 

(3) l:nsured State depository institutions 

(A) Appointment by appropriate State supervisor 
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Whenever the authority having supervision of any insured State depository institution 
appoints a conservator or receiver for such institution and tenders appointment to the 
Corporation, the Corporation may accept such appointment, 

(B) Additional powers 

In addition to the powers conferred and the duties related to the exercise of such powers 
imposed by State law on any conservator or receiver appointed under the law of such 
State for an insured State depository institution, the Corporation, as conservator or 
receiver pursuant to an appointment described in subparagraph (A), shall have the 
powers conferred and the duties imposed by this section on the Corporation as 
conservator or receiver, 

(C) Corporation not subject to any other agency 

When acting as conservator or receiver pursuant to an appointment described in 
subparagraph (A), the Corporation shall not be subject to the direction or supervision of 
any other agency or department of the United States or any State in the exercise of its 
rights, powers, and privileges, 

(D) Depository institution in conservatorship subject to banking agency supervision 

Notwithstanding subparagraph (C), any insured State depository institution for which the 
Corporation has been appointed conservator shall remain subject to the supervision of 
the appropriate State bank or savings association supervisor, 

(4) Appointment of Corporation by the Corporation 

Except as otherwise provided in section 1441a of this title and notwithstanding any other 
provision of Federal law, the law of any State, or the constitution of any State, the 
Corporation may appoint itself as sole conservator or receiver of any insured State 
depository institution if-- 
(.~) the Corporation determines-- 
(i) that-- 
(1:) a conservator, receiver, or other legal custodian has been appointed for such 
institution; 
(:l:I) such institution has been subject to the appointment of any such conservator, 
receiver, or custodian for a period of at least 15 consecutive days; and 
(:l:II) 1 or more of the depositors in such institution is unable to withdraw any amount of 
any insured deposit; or 
(ii) that such institution has been closed by or under the laws of any State; and 
(B) the Corporation determines that 1 or more of the grounds specified in paragraph (5)- 

(i) existed with respect to such institution at the time-- 

(I) the conservator, receiver, or other legal custodian was appointed; or 

(II) such institution was closed; or 
(ii) exist at any time-- 
(I) during the appointment of the conservator, receiver, or other legal custodian; or 

(II) while such institution is closed, 

(5) Grounds for appointing conservator or receiver 

The grounds for appointing a conservator or receiver (which may be the Corporation) for 
any insured depository institution are as follows: 
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(A) Assets insufficient for obligations 

The institution’s assets are less than the institution’s obligations to its creditors and 
others, including members of the institution. 

(B) Substantial dissipation 

Substantial dissipation of assets or earnings due to-- 
(i) any violation of any statute or regulation; or 
(ii) any unsafe or unsound practice. 

(C) Unsafe or unsound condition 

An unsafe or unsound condition to transact business. 

(D) Cease and desist orders 

Any willful violation of a cease-and-desist order which has become final. 

(E) Concealment 

Any concealment of the institution’s books, papers, records, or assets, or any refusal to 
submit the institution’s books, papers, records, or affairs for inspection to any examiner 
or to any lawful agent of the appropriate Federal banking agency or State bank or 

savings association supervisor. 

(F) Inability to meet obligations 

The institution is likely to be unable to pay its obligations or meet its depositors’ demands 

in the normal course of business. 

(G) Losses 

The institution has incurred or is likely to incur losses that will deplete all or substantially 
all of its capital, and there is no reasonable prospect for the institution to become 
adequately capitalized (as defined in section 1831o(b) of this title) without Federal 

assistance. 

(H) Violations of law 

Any violation of any law or regulation, or any unsafe or unsound practice or condition that 
is likely to-- 

(i) cause insolvency or substantial dissipation of assets or earnings; 

(ii) weaken the institution’s condition; or 
(iii) otherwise seriously prejudice the interests of the institution’s depositors or the 
Deposit Insurance Fund. 

(I) Consent 

The institution, by resolution of its board of directors or its shareholders or members, 
consents to the appointment. 
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(J) Cessation of insured status 

The institution ceases to be an insured institution. 

(K) Undercapitalization 

The institution is undercapitalized (as defined in section 1831o(b) of this title), and-- 
(i) has no reasonable prospect of becoming adequately capitalized (as defined in that 

section); 
(ii) fails to become adequately capitalized when required to do so under section 

1831o(f)(2)(A) of this title; 
(iii) fails to submit a capital restoration plan acceptable to that agency within the time 
prescribed under section 1831o(e)(2)(D) of this title; or 
(iv) materially fails to implement a capital restoration plan submitted and accepted under 

section 1831o(e)(2) of this title. 

(L) The institution 

(i) is critically undercapitalized, as defined in section 1831o(b) of this title; or 
(ii) otherwise has substantially insufficient capital. 

(M) Money laundering offense 

The Attorney General notifies the appropriate Federal banking agency or the Corporation 

in writing that the insured depository institution has been found guilty of a criminal 

offense under section 1956 or 1957 of Title 18 or section 5322 or 5324 of Title 31. 

(6) Appointment by Director of the Office of Thrift Supervision 

(A) Conservator 

The Corporation or the Resolution Trust Corporation may, at the discretion of the Director 
of the Office of Thrift Supervision, be appointed conservator and the Corporation may 
accept any such appointment. 

(B) Receiver 

Whenever the Director of the Office of Thrift Supervision appoints a receiver under the 
provisions of subparagraph (A) or (C) of section 1464(d)(2) of this title for the purpose of 
liquidation or winding up any savings association’s affairs-- 
(i) before such date as is determined by the Chairperson of the Thrift Depositor 
Protection Oversight Board under section 1441a(b)(3)(A)(ii) of this title, the Resolution 
Trust Corporation shall be appointed; 
(ii) on or after the date determined by the Chairperson of the Thrift Depositor Protection 
Oversight Board under section 1441a(b)(3)(A)(ii) of this title, the Resolution Trust 
Corporation shall be appointed if the Resolution Trust Corporation had been placed in 
control of the depository institution at any time before such date; and 
(iii) on or after the date determined by the Chairperson of the Thrift Depositor Protection 
Oversight Board under section 1441a(b)(3)(A)(ii) of this title, the Corporation shall be 
appointed unless the Resolution Trust Corporation is required to be appointed under 
clause (ii). 
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(7) Judicial review 

If the Corporation is appointed (including the appointment of the Corporation as receiver 
by the Board of Directors) as conservator or receiver of a depository institution under 
paragraph (4), (9), or (10), the depository institution may, not later than 30 days 
thereafter, bring an action in the United States district court for the judicial district in 
which the home office of such depository institution is located, or in the United States 
District Court for the District of Columbia, for an order requiring the Corporation to be 
removed as the conservator or receiver (regardless of how such appointment was made), 
and the court shall, upon the merits, dismiss such action or direct the Corporation to be 
removed as the conservator or receiver. 

(8) Replacement of conservator of State depository institution-- 

(A) In general 

In the case of any insured State depository institution for which the Corporation 
appointed itself as conservator pursuant to paragraph (4), the Corporation may, without 
any requirement of notice, hearing, or other action, replace itself as conservator with 

itself as receiver of such institution, 

(B) Replacement treated as removal of incumbent 

The replacement of a conservator with a receiver under subparagraph (A) shall be treated 
as the removal of the Corporation as conservator, 

(C) Right of review of original appointment not affected 

The replacement of a conservator with a receiver under subparagraph (A) shall not affect 
any right of the insured State depository institution to obtain review, pursuant to 
paragraph (7), of the original appointment of the conservator. 

(9) Appropriate Federal banking agency may appoint Corporation as conservator or 

receiver for insured State depository institution to carry out section 1831o 

(A) In general 

The appropriate Federal banking agency may appoint the Corporation as sole receiver 
(or, subject to paragraph (11), sole conservator) of any insured State depository 
institution, after consultation with the appropriate State supervisor, if the appropriate 
Federal banking agency determines that-- 
(i) 1 or more of the grounds specified in subparagraphs (K) and (L) of paragraph (5) 
exist with respect to that institution; and 
(ii) the appointment is necessary to carry out the purpose of section 1831o of this title. 

(B) Nondelegation 

The appropriate Federal banking agency shall not delegate any action under 
subparagraph (A). 

(10) Corporation may appoint itself as conservator or receiver for insured depository 
institution to prevent loss to Deposit Insurance Fund 
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The Board of Directors may appoint the Corporation as sole conservator or receiver of an 

insured depository institution, after consultation with the appropriate Federal banking 
agency and the appropriate State supervisor (if any), if the Board of Directors determines 

that-- 
(/~) 1 or more of the grounds specified in any subparagraph of paragraph (5) exist with 
respect to the institution; and 
(B) the appointment is necessary to reduce-- 
(i) the risk that the Deposit Insurance Fund would incur a loss with respect to the insured 

depository institution, or 
(ii) any loss that the Deposit Insurance Fund is expected to incur with respect to that 

institution. 

(11) Appropriate Federal banking agency shall not appoint conservator under certain 

provisions without giving Corporation opportunity to appoint receiver 

The appropriate Federal banking agency shall not appoint a conservator for an insured 
depository institution under subparagraph (K) or (L) of paragraph (5) without the 
Corporation’s consent unless the agency has given the Corporation 48 hours notice of the 
agency’s intention to appoint the conservator and the grounds for the appointment. 

(12) Directors not liable for acquiescing in appointment of conservator or receiver 

The members of the board of directors of an insured depository institution shall not be 
liable to the institution’s shareholders or creditors for acquiescing in or consenting in 
good faith to-- 
(A) the appointment of the Corporation or the Resolution Trust Corporation as 

conservator or receiver for that institution; or 
(B) an acquisition or combination under section 1831o(f)(2)(A)(ii0 of this title. 

(13) Additional powers 

In any case in which the Corporation is appointed conservator or receiver under 
paragraph (4), (6), (9), or (10) for any insured State depository institution-- 

(/~) this section shall apply to the Corporation as conservator or receiver in the same 
manner and to the same extent as if that institution were a Federal depository institution 
for which the Corporation had been appointed conservator or receiver; and 
(B) the Corporation as receiver of the institution may-- 
(i) liquidate the institution in an orderly manner; and 
(ii) make any other disposition of any matter concerning the institution, as the 
Corporation determines is in the best interests of the institution, the depositors of the 
institution, and the Corporation. 

(d) Powers and duties of Corporation as conse vato, o,  eceive, 

(1) Rulemaking authority of Corporation 

The Corporation may prescribe such regulations as the Corporation determines to be 
appropriate regarding the conduct of conservatorships or receiverships. 

(2) General powers 

(A) Successor to institution 
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The Corporation shall, as conservator or receiver, and by operation of law, succeed to-- 
(i) all rights, titles, powers, and privileges of the insured depository institution, and of 
any stockholder, member, accountholder, depositor, officer, or director of such institution 
with respect to the institution and the assets of the institution; and 
(ii) title to the books, records, and assets of any previous conservator or other legal 

custodian of such institution. 

(B) Operate the institution 

The Corporation may (subject to the provisions of section 1831q of this title), as 

conservator or receiver-- 
(i) take over the assets of and operate the insured depository institution with all the 
powers of the members or shareholders, the directors, and the officers of the institution 

and conduct all business of the institution; 
(ii) collect all obligations and money due the institution; 
(iii) perform all functions of the institution in the name of the institution which are 
consistent with the appointment as conservator or receiver; and 
(i,~) preserve and conserve the assets and property of such institution. 

(C) Functions of institution’s officers, directors, and shareholders 

The Corporation may, by regulation or order, provide for the exercise of any function by 
any member or stockholder, director, or officer of any insured depository institution for 
which the Corporation has been appointed conservator or receiver. 

(D) Powers as conservator 

The Corporation may, as conservator, take such action as may be-- 
(i) necessary to put the insured depository institution in a sound and solvent condition; 

and 
(ii) appropriate to carry on the business of the institution and preserve and conserve the 
assets and property of the institution. 

(E) Additional powers as receiver 

The Corporation may (subject to the provisions of section 1831q of this title), as receiver, 
place the insured depository institution in liquidation and proceed to realize upon the 
assets of the institution, having due regard to the conditions of credit in the locality. 

(F) Organization of new institutions 

The Corporation may, as receiver-- 
(i) with respect to savings associations and by application to the Director of the Office of 
Thrift Supervision, organize a new Federal savings association to take over such assets or 

such liabilities as the Corporation may determine to be appropriate; and 
(ii) with respect to any insured bank, organize a new national bank under subsection (m) 

of this section or a bridge bank under subsection (n) of this section. 

(G) Merger; transfer of assets and liabilities 

(i) In general 

The Corporation may, as conservator or receiver-- 
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(:I) merge the insured depository institution with another insured depository institution; 

or 
(:II) subject to clause (ii), transfer any asset or liability of the institution in default 
(including assets and liabilities associated with any trust business) without any approval, 
assignment, or consent with respect to such transfer. 

(ii) Approval by appropriate Federal banking agency 

No transfer described in clause (i)(II) may be made to another depository institution 
(other than a new bank or a bridge bank established pursuant to subsection (m) or (n) of 

this section) without the approval of the appropriate Federal banking agency for such 

institution. 

(H) Payment of valid obligations 

The Corporation, as conservator or receiver, shall pay all valid obligations of the insured 
depository institution in accordance with the prescriptions and limitations of this chapter. 

(I) Subpoena authority 

(i) In general 

The Corporation may, as conservator, receiver, or exclusive manager and for purposes of 
carrying out any power, authority, or duty with respect to an insured depository 
institution (including determining any claim against the institution and determining and 
realizing upon any asset of any person in the course of collecting money due the 
institution), exercise any power established under section 1818(n) of this title, and the 
provisions of such section shall apply with respect to the exercise of any such power 
under this subparagraph in the same manner as such provisions apply under such 
section, 

(ii) Authority of board of directors 

A subpoena or subpoena duces tecum may be issued under clause (i) only by, or with the 
written approval of, the Board of Directors or their designees (or, in the case of a 
subpoena or subpoena duces tecum issued by the Resolution Trust Corporation under this 
subparagraph and section 1441a(b)(4) of this title, only by, or with the written approval 
of, the Board of Directors of such Corporation or their designees). 

(iii) Rule of construction 

This subsection shall not be construed as limiting any rights that the Corporation, in any 

capacity, might otherwise have under section 1820(c) of this title. 

(J) Incidental powers 

The Corporation may, as conservator or receiver-- 
(i) exercise all powers and authorities specifically granted to conservators or receivers, 
respectively, under this chapter and such incidental powers as shall be necessary to carry 
out such powers; and 
(ii) take any action authorized by this chapter, which the Corporation determines is in 
the best interests of the depository institution, its depositors, or the Corporation. 
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(K) Utilization of private sector 

In carrying out its responsibilities in the management and disposition of assets from 

insured depository institutions, as conservator, receiver, or in its corporate capacity, the 
Corporation shall utilize the services of private persons, including real estate and loan 
portfolio asset management, property management, auction marketing, legal, and 
brokerage services, only if such services are available in the private sector and the 
Corporation determines utilization of such services is the most practicable, efficient, and 

cost effective. 

(3) Authority of receiver to determine claims 

(A) In general 

The Corporation may, as receiver, determine claims in accordance with the requirements 
of this subsection and regulations prescribed under paragraph (4). 

(B) Notice requirements 

The receiver, in any case involving the liquidation or winding up of the affairs of a closed 
depository institution, shall-- 
(i) promptly publish a notice to the depository institution’s creditors to present their 
claims, together with proof, to the receiver by a date specified in the notice which shall 

be not less than 90 days after the publication of such notice; and 
(ii) republish such notice approximately 1 month and 2 months, respectively, after the 
publication under clause (i). 

(C) Mailing required 

The receiver shall mail a notice similar to the notice published under subparagraph (B)(i) 
at the time of such publication to any creditor shown on the institution’s books-- 
(i) at the creditor’s last address appearing in such books; or 
(ii) upon discovery of the name and address of a claimant not appearing on the 
institution’s books within 30 days after the discovery of such name and address. 

(4) Rulemaking authority relating to determination of claims 

(A) In general 

The Corporation may prescribe regulations regarding the allowance or disallowance of 
claims by the receiver and providing for administrative determination of claims and 
review of such determination. 

(B) Final settlement payment procedure 

(i) In general 

In the handling of receiverships of insured depository institutions, to maintain essential 
liquidity and to prevent financial disruption, the Corporation may, after the declaration of 
an institution’s insolvency, settle all uninsured and unsecured claims on the receivership 
with a final settlement payment which shall constitute full payment and disposition of the 
Corporation’s obligations to such claimants. 
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(ii) Final settlement payment 

For purposes of clause (i), a final settlement payment shall be payment of an amount 
equal to the product of the final settlement payment rate and the amount of the 

uninsured and unsecured claim on the receivership; and 

(iii) Final settlement payment rate 

For purposes of clause (ii), the final settlement payment rate shall be a percentage rate 
reflecting an average of the Corporation’s receivership recovery experience, determined 
by the Corporation in such a way that over such time period as the Corporation may 
deem appropriate, the Corporation in total will receive no more or less than it would have 
received in total as a general creditor standing in the place of insured depositors in each 
specific receivership. 

(iv) Corporation authority 

The Corporation may undertake such supervisory actions and promulgate such 
regulations as may be necessary to assure that the requirements of this section can be 
implemented with respect to each insured depository institution in the event of its 
insolvency, 

(5) Procedures for determination of claims 

(A) Determination period 

(i) In general 

Before the end of the 180-day period beginning on the date any claim against a 
depository institution is filed with the Corporation as receiver, the Corporation shall 
determine whether to allow or disallow the claim and shall notify the claimant of any 

determination with respect to such claim. 

(ii) Extension of time 

The period described in clause (i) may be extended by a written agreement between the 
claimant and the Corporation. 

(iii) Mailing of notice sufficient 

The requirements of clause (i) shall be deemed to be satisfied if the notice of any 
determination with respect to any claim is mailed to the last address of the claimant 
which appears-- 

(]:) on the depository institution’s books; 
(II) in the claim filed by the claimant; or 
(III) in documents submitted in proof of the claim. 

(iv) Contents of notice of disallowance 

If any claim filed under clause (i) is disallowed, the notice to the claimant shall contain-- 
(T) a statement of each reason for the disallowance; and 

(II) the procedures available for obtaining agency review of the determination to 
disallow the claim or judicial determination of the claim. 
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(B) Allowance of proven claims 

The receiver shall allow any claim received on or before the date specified in the notice 
published under paragraph (3)(B)(i) by the receiver from any claimant which is proved to 
the satisfaction of the receiver. 

(C) Disallowance of claims filed after end of filing period 

(i) In general 

Except as provided in clause (ii), claims filed after the date specified in the notice 
published under paragraph (3)(B)(i) shall be disallowed and such disallowance shall be 
final. 

(ii) Certain exceptions 

Clause (i) shall not apply with respect to any claim filed by any claimant after the date 
specified in the notice published under paragraph (3)(B)(i) and such claim may be 
considered by the receiver if-- 
(:I) the claimant did not receive notice of the appointment of the receiver in time to file 
such claim before such date; and 
(:II) such claim is filed in time to permit payment of such claim. 

(D) Authority to disallow claims 

(i) In general 

The receiver may disallow any portion of any claim by a creditor or claim of security, 
preference, or priority which is not proved to the satisfaction of the receiver. 

(ii) Payments to less than fully secured creditors 

In the case of a claim of a creditor against an insured depository institution which is 
secured by any property or other asset of such institution, any receiver appointed for any 
insured depository institution-- 
(:I) may treat the portion of such claim which exceeds an amount equal to the fair 
market value of such property or other asset as an unsecured claim against the 
institution; and 
(:l:I) may not make any payment with respect to such unsecured portion of the claim 
other than in connection with the disposition of all claims of unsecured creditors of the 
institution. 

(iii) Exceptions 

No provision of this paragraph shall apply with respect to-- 
(I) any extension of credit from any Federal home loan bank or Federal Reserve bank to 
any insured depository institution; or 
(:l:I) any security interest in the assets of the institution securing any such extension of 

credit. 

(E) No judicial review of determination pursuant to subparagraph (d) 
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No court may review the Corporation’s determination pursuant to subparagraph (D) to 

disallow a claim. 

(F) Legal effect of filing 

(i) Statute of limitation tolled 

For purposes of any applicable statute of limitations, the filing of a claim with the receiver 

shall constitute a commencement of an action. 

(ii) No prejudice to other actions 

Subject to paragraph (12), the filing of a claim with the receiver shall not prejudice any 
right of the claimant to continue any action which was filed before the appointment of the 

receiver. 

(6) Provision for agency review or judicial determination of claims 

(A) In general 

Before the end of the 60-day period beginning on the earlier of-- 
(i) the end of the period described in paragraph (5)(A)(i) with respect to any claim 
against a depository institution for which the Corporation is receiver; or 
(ii) the date of any notice of disallowance of such claim pursuant to paragraph (5)(A)(i), 

the claimant may request administrative review of the claim in accordance with 
subparagraph (A) or (B) of paragraph (7) or file suit on such claim (or continue an action 
commenced before the appointment of the receiver) in the district or territorial court of 
the United States for the district within which the depository institution’s principal place 

of business is located or the United States District Court for the District of Columbia (and 
such court shall have jurisdiction to hear such claim). 

(B) Statute of limitations 

If any claimant fails to-- 

(i) request administrative review of any claim in accordance with subparagraph (A) or 
(B) of paragraph (7); or 
(ii) file suit on such claim (or continue an action commenced before the appointment of 

the receiver), 

before the end of the 60-day period described in subparagraph (A), the claim shall be 
deemed to be disallowed (other than any portion of such claim which was allowed by the 
receiver) as of the end of such period, such disallowance shall be final, and the claimant 
shall have no further rights or remedies with respect to such claim. 

(7) Review of claims 

(A) Administrative hearing 

If any claimant requests review under this subparagraph in lieu of filing or continuing any 
action under paragraph (6) and the Corporation agrees to such request, the Corporation 
shall consider the claim after opportunity for a hearing on the record. The final 
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determination of the Corporation with respect to such claim shall be subject to judicial 
review under chapter 7 of Title 5. 

(B) Other review procedures 

(i) In general 

The Corporation shall also establish such alternative dispute resolution processes as may 
be appropriate for the resolution of claims filed under paragraph (5)(A)(i). 

(ii) Criteria 

In establishing alternative dispute resolution processes, the Corporation shall strive for 
procedures which are expeditious, fair, independent, and low cost. 

(iii) Voluntary binding or nonbinding procedures 

The Corporation may establish both binding and nonbinding processes, which may be 
conducted by any government or private party, but all parties, including the claimant and 
the Corporation, must agree to the use of the process in a particular case. 

(iv) Consideration of incentives 

The Corporation shall seek to develop incentives for claimants to participate in the 
alternative dispute resolution process. 

(8) Expedited determination of claims 

(A) Establishment required 

The Corporation shall establish a procedure for expedited relief outside of the routine 
claims process established under paragraph (5) for claimants who-- 
(i) allege the existence of legally valid and enforceable or perfected security interests in 
assets of any depository institution for which the Corporation has been appointed 

receiver; and 
(ii) allege that irreparable injury will occur if the routine claims procedure is followed. 

(B) Determination period 

Before the end of the 90-day period beginning on the date any claim is filed in 
accordance with the procedures established pursuant to subparagraph (A), the 
Corporation shall-- 
(i) determine-- 
(:I) whether to allow or disallow such claim; or 
(:II) whether such claim should be determined pursuant to the procedures established 
pursuant to paragraph (5); and 
(ii) notify the claimant of the determination, and if the claim is disallowed, provide a 
statement of each reason for the disallowance and the procedure for obtaining agency 
review or judicial determination. 

(C) Period for filing or renewing suit 
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Any claimant who files a request for expedited relief shall be permitted to file a suit, or to 
continue a suit filed before the appointment of the receiver, seeking a determination of 
the claimant’s rights with respect to such security interest after the earlier of-- 
(i) the end of the 90-day period beginning on the date of the filing of a request for 
expedited relief; or 
(ii) the date the Corporation denies the claim. 

(D) Statute of limitations 

If an action described in subparagraph (C) is not filed, or the motion to renew a 

previously filed suit is not made, before the end of the 30-day period beginning on the 
date on which such action or motion may be filed in accordance with subparagraph (B), 
the claim shall be deemed to be disallowed as of the end of such period (other than any 
portion of such claim which was allowed by the receiver), such disallowance shall be final, 
and the claimant shall have no further rights or remedies with respect to such claim. 

(E) Legal effect of filing 

(i) Statute of limitation tolled 

For purposes of any applicable statute of limitations, the filing of a claim with the receiver 

shall constitute a commencement of an action. 

(ii) No prejudice to other actions 

Subject to paragraph (12), the filing of a claim with the receiver shall not prejudice any 
right of the claimant to continue any action which was filed before the appointment of the 

receiver. 

(9) Agreement as basis of claim 

(A) Requirements 

Except as provided in subparagraph (B), any agreement which does not meet the 
requirements set forth in section 1823(e) of this title shall not form the basis of, or 
substantially comprise, a claim against the receiver or the Corporation. 

(B) Exception to contemporaneous execution requirement 

Notwithstanding section 1823(e)(2) of this title, any agreement relating to an extension 
of credit between a Federal home loan bank or Federal Reserve bank and any insured 
depository institution which was executed before the extension of credit by such bank to 
such institution shall be treated as having been executed contemporaneously with such 
extension of credit for purposes of subparagraph (A). 

(10) Payment of claims 

(A) In general 

The receiver may, in the receiver’s discretion and to the extent funds are available, pay 
creditor claims which are allowed by the receiver, approved by the Corporation pursuant 
to a final determination pursuant to paragraph (7) or (8), or determined by the final 
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judgment of any court of competent jurisdiction in such manner and amounts as are 
authorized under this chapter. 

(B) Payment of dividends on claims 

The receiver may, in the receiver’s sole discretion, pay dividends on proved claims at any 
time, and no liability shall attach to the Corporation (in such Corporation’s corporate 
capacity or as receiver), by reason of any such payment, for failure to pay dividends to a 
claimant whose claim is not proved at the time of any such payment. 

(C) Rulemaking authority of Corporation 

The Corporation may prescribe such rules, including definitions of terms, as it deems 
appropriate to establish a single uniform interest rate for or to make payments of post 
insolvency interest to creditors holding proven claims against the receivership estates of 
insured Federal or State depository institutions following satisfaction by the receiver of 
the principal amount of all creditor claims. 

(11) Depositor preference 

(A) In general 

Subject to section 1815(e)(2)(C) of this title, amounts realized from the liquidation or 
other resolution of any insured depository institution by any receiver appointed for such 
institution shall be distributed to pay claims (other than secured claims to the extent of 

any such security) in the following order of priority: 
(i) Administrative expenses of the receiver. 
(ii) Any deposit liability of the institution. 
(iii) Any other general or senior liability of the institution (which is not a liability 

described in clause (iv) or (v)). 
(iv) Any obligation subordinated to depositors or general creditors (which is not an 
obligation described in clause (v)). 
(v) Any obligation to shareholders or members arising as a result of their status as 
shareholders or members (including any depository institution holding company or any 
shareholder or creditor of such company). 

(B) Effect on State law 

(i) In general 

The provisions of subparagraph (A) shall not supersede the law of any State except to the 
extent such law is inconsistent with the provisions of such subparagraph, and then only 
to the extent of the inconsistency. 

(ii) Procedure for determination of inconsistency 

Upon the Corporation’s own motion or upon the request of any person with a claim 
described in subparagraph (A) or any State which is submitted to the Corporation in 

accordance with procedures which the Corporation shall prescribe, the Corporation shall 
determine whether any provision of the law of any State is inconsistent with any 
provision of subparagraph (A) and the extent of any such inconsistency. 

(iii) Judicial review 
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The final determination of the Corporation under clause (ii) shall be subject to judicial 
review under chapter 7 of Title 5. 

(C) Accounting report 

Any distribution by the Corporation in connection with any claim described in 
subparagraph (A)(v) shall be accompanied by the accounting report required under 
paragraph (15)(B). 

(12) Suspension of legal actions 

(A) In general 

After the appointment of a conservator or receiver for an insured depository institution, 
the conservator or receiver may request a stay for a period not to exceed-- 
(i) 45 days, in the case of any conservator; and 
(ii) 90 days, in the case of any receiver, 

in any judicial action or proceeding to which such institution is or becomes a party. 

(B) Grant of stay by all courts required 

Upon receipt of a request by any conservator or receiver pursuant to subparagraph (A) 
for a stay of any judicial action or proceeding in any court with jurisdiction of such action 
or proceeding, the court shall grant such stay as to all parties. 

(13) Additional rights and duties 

(A) Prior final adjudication 

The Corporation shall abide by any final unappealable judgment of any court of 
competent jurisdiction which was rendered before the appointment of the Corporation as 
conservator or receiver. 

(B) Rights and remedies of conservator or receiver 

In the event of any appealable judgment, the Corporation as conservator or receiver 
shall-- 
(i) have all the rights and remedies available to the insured depository institution (before 
the appointment of such conservator or receiver) and the Corporation in its corporate 
capacity, including removal to Federal court and all appellate rights; and 
(ii) not be required to post any bond in order to pursue such remedies. 

(C) No attachment or execution 

No attachment or execution may issue by any court upon assets in the possession of the 
receiver. 

(D) Limitation on judicial review 

Except as otherwise provided in this subsection, no court shall have jurisdiction over-- 
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(i) any claim or action for payment from, or any action seeking a determination of rights 
with respect to, the assets of any depository institution for which the Corporation has 
been appointed receiver, including assets which the Corporation may acquire from itself 

as such receiver; or 
(ii) any claim relating to any act or omission of such institution or the Corporation as 

receiver. 

(E) Disposition of assets 

In exercising any right, power, privilege, or authority as conservator or receiver in 

connection with any sale or disposition of assets of any insured depository institution for 
which the Corporation has been appointed conservator or receiver, including any sale or 
disposition of assets acquired by the Corporation under section 1823(d)(1) of this title, 
the Corporation shall conduct its operations in a manner which-- 
(i) maximizes the net present value return from the sale or disposition of such assets; 
(ii) minimizes the amount of any loss realized in the resolution of cases; 
(iii) ensures adequate competition and fair and consistent treatment of offerors; 
(iv) prohibits discrimination on the basis of race, sex, or ethnic groups in the solicitation 

and consideration of offers; and 
(v) maximizes the preservation of the availability and affordability of residential real 
property for low- and moderate-income individuals. 

(14) Statute of limitations for actions brought by conservator or receiver 

(A) In general 

Notwithstanding any provision of any contract, the applicable statute of limitations with 

regard to any action brought by the Corporation as conservator or receiver shall 
(i) in the case of any contract claim, the longer of-- 
(~’) the 6-year period beginning on the date the claim accrues; or 
(II) the period applicable under State law; and 
(ii) in the case of any tort claim (other than a claim which is subject to section 
1441a(b)(14) of this title), the longer of-- 
(~’) the 3-year period beginning on the date the claim accrues; or 
(II) the period applicable under State law. 

(B) Determination of the date on which a claim accrues 

For purposes of subparagraph (A), the date on which the statute of limitations begins to 
run on any claim described in such subparagraph shall be the later of-- 
(i) the date of the appointment of the Corporation as conservator or receiver; or 

(ii) the date on which the cause of action accrues. 

(C) Revival of expired State causes of action 

(i) In general 

In the case of any tort claim described in clause (ii) for which the statute of limitation 
applicable under State law with respect to such claim has expired not more than 5 years 
before the appointment of the Corporation as conservator or receiver, the Corporation 
may bring an action as conservator or receiver on such claim without regard to the 
expiration of the statute of limitation applicable under State law. 
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(ii) Claims described 

A tort claim referred to in clause (i) is a claim arising from fraud, intentional misconduct 
resulting in unjust enrichment, or intentional misconduct resulting in substantial loss to 
the institution. 

(15) Accounting and recordkeeping requirements 

(A) In general 

The Corporation as conservator or receiver shall, consistent with the accounting and 
reporting practices and procedures established by the Corporation, maintain a full 
accounting of each conservatorship and receivership or other disposition of institutions in 
default. 

(B) Annual accounting or report 

With respect to each conservatorship or receivership to which the Corporation was 
appointed, the Corporation shall make an annual accounting or report, as appropriate, 
available to the Secretary of the Treasury, the Comptroller General of the United States, 
and the authority which appointed the Corporation as conservator or receiver. 

(C) Availability of reports 

Any report prepared pursuant to subparagraph (B) shall be made available by the 
Corporation upon request to any shareholder of the depository institution for which the 
Corporation was appointed conservator or receiver or any other member of the public. 

(D) Recordkeeping requirement 

(i) In general 

Except as provided in clause (ii), after the end of the 6-year period beginning on the date 
the Corporation is appointed as receiver of an insured depository institution, the 
Corporation may destroy any records of such institution which the Corporation, in the 
Corporation’s discretion, determines to be unnecessary unless directed not to do so by a 
court of competent jurisdiction or governmental agency, or prohibited by law. 

Old records 

Notwithstanding clause (i), the Corporation may destroy records of an insured depository 
institution which are at least 10 years old as of the date on which the Corporation is 
appointed as the receiver of such depository institution in accordance with clause (i) at 
any time after such appointment is final, without regard to the 6-year period of limitation 
contained in clause (i). 

(16) Contracts with state housing finance authorities 

(A) In general 

The Corporation may enter into contracts with any State housing finance authority for the 
sale of mortgage-related assets (as such terms are defined in section 1441a-1 of this 
title) of any depository institution in default (including assets and liabilities associated 
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with any trust business), such contracts to be effective in accordance with their terms 
without any further approval, assignment, or consent with respect thereto. 

(B) Factors to consider 

In evaluating the disposition of mortgage related assets to any State housing finance 
authority the Corporation shall consider-- 
(i) the State housing finance authority’s ability to acquire and service current, 
delinquent, and defaulted mortgage related assets; 
(ii) the State housing finance authority’s ability to further national housing policies; 

(iii) the State housing finance authority’s sensitivity to the impact of the sale of 
mortgage related assets upon the State and local communities; 
(iv) the costs to the Federal Government associated with alternative ownership or 
disposition of the mortgage related assets; 
(v) the minimization of future guaranties which may be required of the Federal 

Government; 
(vi) the maximization of mortgage related asset values; and 
(vii) the utilization of institutions currently established in mortgage related asset market 

activities. 

(17) Fraudulent transfers 

(A) In general 

The Corporation, as conservator or receiver for any insured depository institution, and 
any conservator appointed by the Comptroller of the Currency or the Director of the 
Office of Thrift Supervision may avoid a transfer of any interest of an institution-affiliated 

party, or any person who the Corporation or conservator determines is a debtor of the 
institution, in property, or any obligation incurred by such party or person, that was 
made within 5 years of the date on which the Corporation or conservator was appointed 
conservator or receiver if such party or person voluntarily or involuntarily made such 
transfer or incurred such liability with the intent to hinder, delay, or defraud the insured 
depository institution, the Corporation or other conservator, or any other appropriate 
Federal banking agency. 

(B) Right of recovery 

To the extent a transfer is avoided under subparagraph (A), the Corporation or any 

conservator described in such subparagraph may recover, for the benefit of the insured 
depository institution, the property transferred, or, if a court so orders, the value of such 
property (at the time of such transfer) from-- 
(i) the initial transferee of such transfer or the institution-affiliated party or person for 

whose benefit such transfer was made; or 
(ii) any immediate or mediate transferee of any such initial transferee. 

(C) Rights of transferee or obligee 

The Corporation or any conservator described in subparagraph (A) may not recover under 
subparagraph (B) from-- 
(i) any transferee that takes for value, including satisfaction or securing of a present or 

antecedent debt, in good faith; or 
(ii) any immediate or mediate good faith transferee of such transferee. 

(D) Rights under this paragraph 
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The rights under this paragraph of the Corporation and any conservator described in 
subparagraph (A) shall be superior to any rights of a trustee or any other party (other 
than any party which is a Federal agency) under Title 11. 

(18) Attachment of assets and other injunctive relief 

Subject to paragraph (19), any court of competent jurisdiction may, at the request of-- 
(A) the Corporation (in the Corporation’s capacity as conservator or receiver for any 

insured depository institution or in the Corporation’s corporate capacity with respect to 
any asset acquired or liability assumed by the Corporation under this section or section 

1822, or 1823 of this title); or 
(B) any conservator appointed by the Comptroller of the Currency or the Director of the 
Office of Thrift Supervision, 

issue an order in accordance with Rule 65 of the Federal Rules of Civil Procedure, 
including an order placing the assets of any person designated by the Corporation or such 
conservator under the control of the court and appointing a trustee to hold such assets. 

(19) Standards 

(A) Showing 

Rule 65 of the Federal Rules of Civil Procedure shall apply with respect to any proceeding 
under paragraph (18) without regard to the requirement of such rule that the applicant 
show that the injury, loss, or damage is irreparable and immediate. 

(B) State proceeding 

If, in the case of any proceeding in a State court, the court determines that rules of civil 
procedure available under the laws of such State provide substantially similar protections 

to such party’s right to due process as Rule 65 (as modified with respect to such 
proceeding by subparagraph (A)), the relief sought by the Corporation or a conservator 
pursuant to paragraph (18) may be requested under the laws of such State. 

(20) Treatment of claims arising from breach of contracts executed by the receiver or 

conservator 

Notwithstanding any other provision of this subsection, any final and unappealable 
judgment for monetary damages entered against a receiver or conservator for an insured 
depository institution for the breach of an agreement executed or approved by such 
receiver or conservator after the date of its appointment shall be paid as an 

administrative expense of the receiver or conservator. Nothing in this paragraph shall be 
construed to limit the power of a receiver or conservator to exercise any rights under 
contract or law, including to terminate, breach, cancel, or otherwise discontinue such 

agreement. 

(e) Provisions relating to contracts entered into before appointment of conservator or 
receiver 

(1) Authority to repudiate contracts 
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In addition to any other rights a conservator or receiver may have, the conservator or 
receiver for any insured depository institution may disaffirm or repudiate any contract or 

lease-- 
(.A) to which such institution is a party; 
(B) the performance of which the conservator or receiver, in the conservator’s or 

receiver’s discretion, determines to be burdensome; and 
(1C) the disaffirmance or repudiation of which the conservator or receiver determines, in 
the conservator’s or receiver’s discretion, will promote the orderly administration of the 

institution’s affairs. 

(2) Timing of repudiation 

The conservator or receiver appointed for any insured depository institution in accordance 
with subsection (c) of this section shall determine whether or not to exercise the rights of 
repudiation under this subsection within a reasonable period following such appointment. 

(3) Claims for damages for repudiation 

(A) In general 

Except as otherwise provided in subparagraph (C) and paragraphs (4), (5), and (6), the 
liability of the conservator or receiver for the disaffirmance or repudiation of any contract 
pursuant to paragraph (1) shall be-- 
(i) limited to actual direct compensatory damages; and 

(ii) determined as of-- 
(I) the date of the appointment of the conservator or receiver; or 
(II) in the case of any contract or agreement referred to in paragraph (8), the date of 

the disaffirmance or repudiation of such contract or agreement. 

(B) No liability for other damages 

For purposes of subparagraph (A), the term "actual direct compensatory damages" does 

not include-- 
(i) punitive or exemplary damages; 
(ii) damages for lost profits or opportunity; or 
(iii) damages for pain and suffering. 

(C) Measure of damages for repudiation of financial contracts 

In the case of any qualified financial contract or agreement to which paragraph (8) 

applies, compensatory damages shall be-- 

(i) deemed to include normal and reasonable costs of cover or other reasonable 
measures of damages utilized in the industries for such contract and agreement claims; 

and 
(ii) paid in accordance with this subsection and subsection (i) of this section except as 
otherwise specifically provided in this section. 

(4) Leases under which the institution is the lessee 

(A) In general 

If the conservator or receiver disaffirms or repudiates a lease under which the insured 
depository institution was the lessee, the conservator or receiver shall not be liable for 
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any damages (other than damages determined pursuant to subparagraph (B)) for the 
disaffirmance or repudiation of such lease. 

(B) Payments of rent 

Notwithstanding subparagraph (A), the lessor under a lease to which such subparagraph 
applies shall-- 
(i) be entitled to the contractual rent accruing before the later of the date-- 
(I) the notice of disaffirmance or repudiation is mailed; or 
(II) the disaffirmance or repudiation becomes effective, 

unless the lessor is in default or breach of the terms of the lease; 
(ii) have no claim for damages under any acceleration clause or other penalty provision 

in the lease; and 
(iii) have a claim for any unpaid rent, subject to all appropriate offsets and defenses, 

due as of the date of the appointment which shall be paid in accordance with this 

subsection and subsection (i) of this section. 

(5) Leases under which the institution is the lessor 

(A) In general 

If the conservator or receiver repudiates an unexpired written lease of real property of 

the insured depository institution under which the institution is the lessor and the lessee 
is not, as of the date of such repudiation, in default, the lessee under such lease may 

either-- 
(i) treat the lease as terminated by such repudiation; or 
(ii) remain in possession of the leasehold interest for the balance of the term of the lease 
unless the lessee defaults under the terms of the lease after the date of such repudiation. 

(B) Provisions applicable to lessee remaining in possession 

If any lessee under a lease described in subparagraph (A) remains in possession of a 
leasehold interest pursuant to clause (ii) of such subparagraph-- 

(i) the lessee-- 
(I) shall continue to pay the contractual rent pursuant to the terms of the lease after the 
date of the repudiation of such lease; 
(II) may offset against any rent payment which accrues after the date of the repudiation 
of the lease, any damages which accrue after such date due to the nonperformance of 
any obligation of the insured depository institution under the lease after such date; and 
(ii) the conservator or receiver shall not be liable to the lessee for any damages arising 
after such date as a result of the repudiation other than the amount of any offset allowed 

under clause (i)(II). 

(6) Contracts for the sale of real property 

(A) In general 

If the conservator or receiver repudiates any contract (which meets the requirements of 
each paragraph of section 1823(e) of this title) for the sale of real property and the 
purchaser of such real property under such contract is in possession and is not, as of the 
date of such repudiation, in default, such purchaser may either-- 

(i) treat the contract as terminated by such repudiation; or 
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(ii) remain in possession of such real property. 

(B) Provisions applicable to purchaser remaining in possession 

If any purchaser of real property under any contract described in subparagraph (A) 
remains in possession of such property pursuant to clause (ii) of such subparagraph-- 
(i) the purchaser-- 
(T) shall continue to make all payments due under the contract after the date of the 

repudiation of the contract; and 
(II) may offset against any such payments any damages which accrue after such date 

due to the nonperformance (after such date) of any obligation of the depository 

institution under the contract; and 

(ii) the conservator or receiver shall-- 
(3:) not be liable to the purchaser for any damages arising after such date as a result of 
the repudiation other than the amount of any offset allowed under clause (i)(II); 
(II) deliver title to the purchaser in accordance with the provisions of the contract; and 
(III) have no obligation under the contract other than the performance required under 

subclause 

(C) Assignment and sale allowed 

(i) In general 

No provision of this paragraph shall be construed as limiting the right of the conservator 
or receiver to assign the contract described in subparagraph (A) and sell the property 
subject to the contract and the provisions of this paragraph. 

(ii) No liability after assignment and sale 

If an assignment and sale described in clause (i) is consummated, the conservator or 
receiver shall have no further liability under the contract described in subparagraph (A) 
or with respect to the real property which was the subject of such contract. 

(7) Provisions applicable to service contracts 

(A) Services performed before appointment 

In the case of any contract for services between any person and any insured depository 
institution for which the Corporation has been appointed conservator or receiver, any 
claim of such person for services performed before the appointment of the conservator or 

the receiver shall 
(i) a claim to be paid in accordance with subsections (d) and (i) of this section; and 
(ii) deemed to have arisen as of the date the conservator or receiver was appointed. 

(B) Services performed after appointment and prior to repudiation 

If, in the case of any contract for services described in subparagraph (A), the conservator 
or receiver accepts performance by the other person before the conservator or receiver 

makes any determination to exercise the right of repudiation of such contract under this 

section-- 
(i) the other party shall be paid under the terms of the contract for the services 
performed; and 
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(ii) the amount of such payment shall be treated as an administrative expense of the 
conservatorship or receivership. 

(C) Acceptance of performance no bar to subsequent repudiation 

The acceptance by any conservator or receiver of services referred to in subparagraph 
(B) in connection with a contract described in such subparagraph shall not affect the right 
of the conservator or receiver to repudiate such contract under this section at any time 
after such performance. 

(8) Certain qualified financial contracts 

(A) Rights of parties to contracts 

Subject to paragraphs (9) and (10) of this subsection and notwithstanding any other 
provision of this chapter (other than subsection (d)(9) of this section and section 1823(e) 
of this title), any other Federal law, or the law of any State, no person shall be stayed or 
prohibited from exercising-- 
(i) any right such person has to cause the termination, liquidation, or acceleration of any 
qualified financial contract with an insured depository institution which arises upon the 
appointment of the Corporation as receiver for such institution at any time after such 
appointment; 
(ii) any right under any security agreement or arrangement or other credit enhancement 
related to one or more qualified financial contracts described in clause (i)~ 
(iii) any right to offset or net out any termination value, payment amount, or other 
transfer obligation arising under or in connection with 1 or more contracts and 
agreements described in clause (i), including any master agreement for such contracts or 
agreements. 

(B) Applicability of other provisions 

Subsection (d)(12) of this section shall apply in the case of any judicial action or 
proceeding brought against any receiver referred to in subparagraph (A), or the insured 
depository institution for which such receiver was appointed, by any party to a contract 
or agreement described in subparagraph (A)(i) with such institution. 

(C) Certain transfers not avoidable 

general 

Notwithstanding paragraph (11), section 5242 of the Revised Statutes of the United 
States [12 U.S.C.A. § 91] or any other Federal or State law relating to the avoidance of 
preferential or fraudulent transfers, the Corporation, whether acting as such or as 
conservator or receiver of an insured depository institution, may not avoid any transfer of 
money or other property in connection with any qualified financial contract with an 
insured depositor/institution. 

(ii) Exception for certain transfers 

Clause (i) shall not apply to any transfer of money or other property in connection with 
any qualified financial contract with an insured depository institution if the Corporation 
determines that the transferee had actual intent to hinder, delay, or defraud such 
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institution, the creditors of such institution, or any conservator or receiver appointed for 

such institution, 

(D) Certain contracts and agreements defined 

For purposes of this subsection, the following definitions shall apply: 

(i} QuaJJfied financial contract 

The term "qualified financial contract" means any securities contract, commodity 
contract, forward contract, repurchase agreement, swap agreement, and any similar 
agreement that the Corporation determines by regulation, resolution, or order to be a 

qualified financial contract for purposes of this paragraph. 

Securities contract 

The term "securities contract"-- 
(][) means a contract for the purchase, sale, or loan of a security, a certificate of deposit, 
a mortgage loan, any interest in a mortgage loan, a group or index of securities, 
certificates of deposit, or mortgage loans or interests therein (including any interest 
therein or based on the value thereof) or any option on any of the foregoing, including 
any option to purchase or sell any such security, certificate of deposit, mortgage loan, 
interest, group or index, or option, and including any repurchase or reverse repurchase 
transaction on any such security, certificate of deposit, mortgage loan, interest, group or 
index, or option (whether or not such repurchase or reverse repurchase transaction is a 
"repurchase agreement", as defined in clause (v)); 
(:]:I) does not include any purchase, sale, or repurchase obligation under a participation 
in a commercial mortgage loan unless the Corporation determines by regulation, 
resolution, or order to include any such agreement within the meaning of such term; 
(:]:I:[) means any option entered into on a national securities exchange relating to foreign 
currendes; 
(IV) means the guarantee (including by novation) by or to any securities clearing agency 
of any settlement of cash, securities, certificates of deposit, mortgage loans or interests 
therein, group or index of securities, certificates of deposit, or mortgage loans or 
interests therein (including any interest therein or based on the value thereof) or option 
on any of ~he foregoing, including any option to purchase or sell any such security, 
certificate of deposit, mortgage loan, interest, group or index, or option (whether or not 
such set~lemen~ is in connection with any agreement or transaction referred W in 
subclauses (~) through (X~) (other than subclause (~I)); 
(V) means any margin loan; 
(~[) means any extension of credit for the clearance or seWement of securities 
transactions; 
(V~) means any loan transaction coupled with a securities collar transaction, any 
prepaid securities forward transaction, or any total return swap transaction coupled with 
a securities sale transaction; 
(V~[) means any other agreement or transaction that is similar to any agreement or 
transaction referred to in this clause; 
(~X) means any combination of the agreements or transactions referred to ~n this clause; 
(X) means any option to enter into any agreement or transaction referred to in this 
clause; 
(X~) means a master agreement that provides for an agreement or transaction referred 
to in subdause ([), (I[[), (IV), (V), (V[), (V[[), (VIII), (IX), or (X), together with all 
supplements to any such master agreement, without regard to whether the master 
agreement provides for an agreement or transaction that ~s not a securities contract 
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under this clause, except that the master agreement shall be considered to be a 
securities contract under this clause only with respect to each agreement or transaction 
under the master agreement that is referred to in subdause (I), (III), (IV), (V), (VI), 
(VII), (VIII), (IX), or (X); and 
(XII) means any security agreement or arrangement or other credit enhancement 
related to any agreement or transaction referred to in this clause, including any 
guarantee or reimbursement obligation in connection with any agreement or transaction 
referred to in this clause. 

(iii) Commodity contract 

The term "commodity contract" means-- 
(I) with respect to a futures commission merchant, a contract for the purchase or sale of 
a commodity for future delivery on, or subject to the rules of, a contract market or board 
of trade; 
(I:~} with respect to a foreign futures commission merchant, a foreign future; 
(I:~I} with respect to a leverage transaction merchant, a leverage transaction; 
(IV) with respect to a clearing organization, a contract for the purchase or sale of a 
commodity for future delivery on, or subject to the rules of, a contract market or board of 
trade that is cleared by such clearing organization, or commodity option traded on, or 
subject to the rules of, a contract market or board of trade that is cleared by such 
clearing organization; 
(V) with respect to a commodity options dealer, a commodity option; 
(V~r) any other agreement or transaction that is similar to any agreement or transaction 
referred to in this clause; 
(VII) any combination of the agreements or transactions referred to in this clause; 
(V~rII) any option to enter into any agreement or transaction referred to in this clause; 
(IX) a master agreement that provides for an agreement or transaction referred to in 
subdause (I), (II), (III), (IV), (V), (VI), (VII), or (VIII), together with all supplements to 
any such master agreement, without regard to whether the master agreement provides 
for an agreement or transaction that is not a commodity contract under this clause, 
except that the master agreement shall be considered to be a commodity contract under 
this clause only with respect to each agreement or transaction under the master 
agreement that is referred to in subdause (I), (II), (III), ([iV), (V), (VI), (VII), or (VIII); 
or 

(X} any security agreement or arrangement or other credit enhancement related to any 
agreement or transaction referred to in this clause, including any guarantee or 
reimbursement obligation in connection with any agreement or transaction referred to in 
this clause. 

(iv) Forward contract 

The term "forward contract" means-- 
(I) a contract (other than a commodity contract) for the purchase, sale, or transfer of 
commodity or any similar good, article, service, right, or interest which is presently or 
the future becomes the subject of dealing in the forward contract trade, or product or 
byproduct thereof, with a maturity date more than 2 days after the date the contract is 
entered into, including, a repurchase or reverse repurchase transaction (whether or not 
such repurchase or reverse repurchase transaction is a "repurchase agreement", as 
defined in clause (v)), consignment, lease, swap, hedge transaction, deposit, loan, 
option, allocated transaction, unallocated transaction, or any other similar agreement; 
(II) any combination of agreements or transactions referred to in subclauses (I) and 
(m); 
(III) any option to enter into any agreement or transaction referred to in subdause (I) 
or (n); 
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(:IV) a master agreement that provides for an agreement or transaction referred to in 
subclauses (:[), (I]:), or (:[]:I), together with all supplements to any such master 
agreement, without regard to whether the master agreement provides for an agreement 
or transaction that is not a forward contract under this clause, except that the master 
agreement shall be considered to be a forward contract under this clause only with 
respect to each agreement or transaction under the master agreement that is referred to 
in subdause (]:), (:[]:), or 0:I:[); or 
(V) any security agreement or arrangement or other credit enhancement related to any 
agreement or transaction referred to in subdause (:[), (:[]:), (][:[]:), or (:IV), including any 
guarantee or reimbursement obligation in connection with any agreement or transaction 
referred to in any such subclause, 

(v) Repurchase agreement 

The term "repurchase agreement" (which definition also applies to a reverse repurchase 
ag reement)-- 
(]:) means an agreement, including related terms, which provides for the transfer of one 
or more certificates of deposit, mortgage- related securities (as such term is defined in 
the Securities Exchange Act of :~934}, mortgage loans, interests in mortgage-related 
securities or mortgage loans, eligible bankers’ acceptances, qualified foreign government 
securities or securities that are direct obligations of, or that are fully guaranteed by, the 
United States or any agency of the United States against the transfer of funds by the 
transferee of such certificates of deposit, eligible bankers’ acceptances, securities, 
mortgage loans, or interests with a simultaneous agreement by such transferee to 
transfer to the transferor thereof certificates of deposit, eligible bankers’ acceptances, 
securities, mortgage loans, or interests as described above, at a date certain not later 
than :[ year after such transfers or on demand, against the transfer of funds, or any other 
similar agreement; 
(][I) does not include any repurchase obligation under a participation in a commercial 
mortgage loan unless the Corporation determines by regulation, resolution, or order to 
include any such participation within the meaning of such term; 
(][II) means any combination of agreements or transactions referred to in subclauses 
and 
(]IV) means any option to enter into any agreement or transaction referred to in 
subclause (:[) or 
(V) means a master agreement that provides for an agreement or transaction referred to 
in subdause (:[), (:[]::[), or (]IV), together with all supplements to any such master 
agreement, without regard to whether the master agreement provides for an agreement 
or transaction that is not a repurchase agreement under this clause, except that the 
master agreement shall be considered to be a repurchase agreement under this 
subdause only with respect to each agreement or transaction under the master 
agreement that is referred to in subclause (]:), (Z]:]:), or (:IV); and 
(V~) means any security agreement or arrangement or other credit enhancement related 
to any agreement or transaction referred to in subdause (]:), (]::[Z), (]:V), or (V), including 
any guarantee or reimbursement obligation in connection with any agreement or 
transaction referred to in any such subdause, 

For purposes of this clause, the term "qualified foreign government security" means a 
security that is a direct obligation of, or that is fully guaranteed by, the central 
government of a member of the Organization for Economic Cooperation and Development 
(as determined by regulation or order adopted by the appropriate Federal banking 
authority), 

(vi) Swap agreement 
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The term "swap agreement" means-- 
(:I) any agreement, including the terms and conditions incorporated by reference in any 
such agreement, which is an interest rate swap, option, future, or forward agreement, 
including a rate floor, rate cap, rate collar, cross-currency rate swap, and basis swap; a 
spot, same day-tomorrow, tomorrow-next, forward, or other foreign exchange, precious 
metals, or other commodity agreement; a currency swap, option, future, or forward 
agreement; an equity index or equity swap, option, future, or forward agreement; a debt 
index or debt swap, option, future, or forward agreement; a total return, credit spread or 
credit swap, option, future, or forward agreement; a commodity index or commodity 
swap, option, future, or forward agreement; weather swap, option, future, or forward 
agreement; an emissions swap, option, future, or forward agreement; or an inflation 
swap, option, future, or forward agreement; 
(II) any agreement or transaction that is similar to any other agreement or transaction 
referred to in this clause and that is of a type that has been, is presently, or in the future 
becomes, the subject of recurrent dealings in the swap or other derivatives markets 
(including terms and conditions incorporated by reference in such agreement) and that is 
a forward, swap, future, option, or spot transaction on one or more rates, currencies, 
commodities, equity securities or other equity instruments, debt securities or other debt 
instruments, quantitative measures associated with an occurrence, extent of an 
occurrence, or contingency associated with a financial, commerciab or economic 
consequence, or economic or financial indices or measures of economic or financial risk or 
value; 
(]::[]:) any combination of agreements or transactions referred to in this clause~ 
(]:V) any option to enter into any agreement or transaction referred to in this clause; 
(V) a master agreement that provides for an agreement or transaction referred to in 
subclause (1), (]::[), (I]::[), or (IV), together with all supplements to any such master 
agreement, without regard to whether the master agreement contains an agreement or 
transaction that is not a swap agreement under this clause, except that the master 
agreement shall be considered to be a swap agreement under this clause only with 
respect to each agreement or transaction under the master agreement that is referred to 
in subdause (:[), (II), (]:II), or (:[V)~ and 
(V]:) any security agreement or arrangement or other credit enhancement related to any 
agreements or transactions referred to in subclause (I), (]::[), (HI), (IV), or (V), including 
any guarantee or reimbursement obligation in connection with any agreement or 
transaction referred to in any such subdause. 

Such term is applicable for purposes of this subsection only and shall not be construed or 
applied so as to challenge or affect the characterization, definition, or treatment of any 
swap agreement under any other statute, regulation, or rule, including the Gramm- 
Leach-Bliley Act, the Legal Certainty for Bank Products Act of 2000, the securities laws 
(as such term is defined in section 3(a)(47) of the Securities Exchange Act of 1934) and 
the Commodity Exchange Act. 

(vii) Treatment of master agreement as one agreement 

Any master agreement for any contract or agreement described in any preceding clause 
of this subparagraph (or any master agreement for such master agreement or 
agreements), together with all supplements to such master agreement, shall be treated 
as a single agreement and a single qualified financial contract. :If a master agreement 
contains provisions relating to agreements or transactions that are not themselves 
qualified financial contracts, the master agreement shall be deemed to be a qualified 
financial contract only with respect to those transactions that are themselves qualified 
financial contracts. 

(viii) Transfer 
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The term "transfer" means every mode, direct or indirect, absolute or conditional, 
voluntary or involuntary, of disposing of or parting with property or with an interest in 
property, including retention of title as a security interest and foreclosure of the 
depository institution’s equity of redemption. 

(ix) Person 

The term "person" includes any governmental entity in addition to any entity included in 
the definition of such term in section 1 of Title 1. 

(E) Certain protections in event of appointment of conservator 

Notwithstanding any other provision of this chapter (other than subsections (d)(9) and 
(e)(10) of this section, and section 1823(e) of this title), any other Federal law, or the 
law of any State, no person shall be stayed or prohibited from exercising-- 
(i) any right such person has to cause the termination, liquidation, or acceleration of any 
qualified financial contract with a depository institution in a conservatorship based upon a 
default under such financial contract which is enforceable under applicable noninsolvency 
law; 
(ii) any right under any security agreement or arrangement or other credit enhancement 
related to one or more qualified financial contracts described in clause 
(iii) any right to offset or net out any termination values, payment amounts, or other 
transfer obligations arising under or in connection with such qualified financial contracts. 

(F) Clarification 

No provision of law shall be construed as limiting the right or power of the Corporation, or 
authorizing any court or agency to limit or delay, in any manner, the right or power of 

the Corporation to transfer any qualified finandal contract in accordance with paragraphs 
(9) and (:[% of this subsection or to disaffirm or repudiate any such contract in 

accordance with subsection (e)(1) of this section, 

(G) Walkaway clauses not effective 

(i) :in general 

Notwithstanding the provisions of subparagraphs (A) and 05), and sections 4403 and 
4404 of this title, no walkaway clause shall be enforceable in a qualified financial contract 
of an insured depository institution in default. 

Limited suspension of certain obligations 

:in the case of a qualified financial contract referred to in clause (i), any payment or 
delivery obligations otherwise due from a party pursuant to the qualified financial 
contract shall be suspended from the time the receiver is appointed until the earlier of-- 
(I) the time such party receives notice that such contract has been transferred pursuant 
to subparagraph (A); or 
(I:l:) 5:00 p.m. (eastern time) on the business day following the date of the appointment 
of the receiver. 

(iii) Walkaway clause defined 
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For purposes of this subparagraph, the term "walkaway clause" means any provision in a 
qualified financial contract that suspends, conditions, or extinguishes a payment 
obligation of a party, in whole or in part, or does not create a payment obligation of a 
party that would otherwise exist, solely because of such party’s status as a nondefaulting 
party in connection with the insolvency of an insured depository institution that is a party 
to the contract or the appointment of or the exercise of rights or powers by a conservator 
or receiver of such depository institution, and not as a result of a party’s exercise of any 
right to offset, setoff, or net obligations that exist under the contract, any other contract 
between those parties, or applicable law. 

(H) Recordkeeping requirements 

The Corporation, in consultation with the appropriate Federal banking agencies, may 
prescribe regulations requiring more detailed recordkeeping by any insured depository 
institution with respect to qualified financial contracts (including market valuations) only 
if such insured depository institution is in a troubled condition (as such term is defined by 
the Corporation pursuant to section 1831i of this title). 

(9) Transfer of qualified financial contracts 

(A) In general 

In making any transfer of assets or liabilities of a depository institution in default which 
includes any qualified financial contract, the conservator or receiver for such depository 
institution shall either-- 
(i) transfer to one financial institution, other than a financial institution for which a 
conservator, receiver, trustee in bankruptcy, or other legal custodian has been appointed 
or which is otherwise the subject of a bankruptcy or insolvency proceeding-- 
(I) all qualified financial contracts between any person or any affiliate of such person and 
the depository institution in default; 
(I:[) all claims of such person or any affiliate of such person against such depository 
institution under any such contract (other than any claim which, under the terms of any 
such contract, is subordinated to the claims of general unsecured creditors of such 
institution); 
(]::[[) all claims of such depository institution against such person or any affiliate of such 
person under any such contract; and 
(]:V) all property securing or any other credit enhancement for any contract described in 
subclause (]:) or any claim described in subclause (II) or (II]:) under any such contract; or 
(ii) transfer none of the qualified financial contracts, claims, property or other credit 
enhancement referred to in clause (i) (with respect to such person and any affiliate of 
such person). 

(B) Transfer to foreign bank, foreign financial institution, or branch or agency of a foreign 
bank or financial institution 

In transferring any qualified financial contracts and related claims and property under 
subparagraph (A)(i), the conservator or receiver for the depository institution shall not 
make such transfer to a foreign bank, financial institution organized under the laws of a 
foreign country, or a branch or agency of a foreign bank or financial institution unless, 
under the law applicable to such bank, financial institution, branch or agency, to the 
qualified financial contracts, and to any netting contract, any security agreement or 
arrangement or other credit enhancement related to one or more qualified financial 
contracts, the contractual rights of the parties to such qualified financial contracts, 
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netting contracts, security agreements or arrangements, or other credit enhancements 
are enforceable substantially to the same extent as permitted under this section° 

(C) Transfer of contracts subject to the rules of a clearing organization 

:in the event that a conservator or receiver transfers any qualified financial contract and 
related claims, property, and credit enhancements pursuant to subparagraph (A)(i) and 
such contract is cleared by or subject to the rules of a clearing organization, the clearing 
organization shall not be required to accept the transferee as a member by virtue of the 

transfer. 

(D) Definitions 

For purposes of this paragraph, the term "financial institution" means a broker or dealer, 
a depository institution, a futures commission merchant, or any other institution, as 
determined by the Corporation by regulation to be a financial institution, and the term 
"clearing organization" has the same meaning as in section 4402 of this title° 

(10) Notification of transfer 

(A) ]:n general 

(i) the conservator or receiver for an insured depository institution in default makes any 

transfer of the assets and liabilities of such institution; and 
(ii) the transfer includes any qualified financial contract, 

the conservator or receiver shall notify any person who is a party to any such contract of 
such transfer by 5:00 p.m. (eastern time) on the business day following the date of the 
appointment of the receiver in the case of a receivership, or the business day following 

such transfer in the case of a conservatorshipo 

(B) Certain rights not enforceable 

(i) Receivership 

A person who is a party to a qualified financial contract with an insured depository 
institution may not exercise any right that such person has to terminate, liquidate, or net 
such contract under paragraph (8)(A) of this subsection or section 4403 or 4404 of this 
title, solely by reason of or incidental to the appointment of a receiver for the depository 
institution (or the insolvency or financial condition of the depository institution for which 
the receiver has been appointed)-- 

(]:) until 5:00 p°mo (eastern time) on the business day following the date of the 
appointment of the receiver; or 
(]:]:) after the person has received notice that the contract has been transferred pursuant 
to paragraph (9)(A)° 

(ii) Conservatorship 

A person who is a party to a qualified financial contract with an insured depository 
institution may not exercise any right that such person has to terminate, liquidate, or net 
such contract under paragraph (8)(E) of this subsection or section 4403 or 4404 of this 
title, solely by reason of or incidental to the appointment of a conservator for the 

{PAGE } 



depository institution (or the insolvency or financial condition of the depository institution 
for which the conservator has been appointed), 

(iii) Notice 

For purposes of this paragraph, the Corporation as receiver or conservator of an insured 
depository institution shall be deemed to have notified a person who is a party to a 
qualified financial contract with such depository institution if the Corporation has taken 
steps reasonably calculated to provide notice to such person by the time specified in 
subparagraph (A), 

(C) Treatment of bridge banks 

The following institutions shall not be considered to be a financial institution for which a 
conservator, receiver, trustee in bankruptcy, or other legal custodian has been appointed 
or which is otherwise the subject of a bankruptcy or insolvency proceeding for purposes 
of paragraph (9): 
(i) A bridge bank, 
(ii) A depository institution organized by the Corporation, for which a conservator is 
appointed either-- 
(]:) immediately upon the organization of the institution; or 
(:I[::1:) at the time of a purchase and assumption transaction between the depository 
institution and the Corporation as receiver for a depository institution in default° 

(D) "Business day" defined 

For purposes of this paragraph, the term "business day" means any day other than any 
Saturday, Sunday, or any day on which either the New York Stock Exchange or the 
Federal Reserve Bank of New York is closed. 

(11) Disaffirmance or repudiation of qualified financial contracts 

In exercising the rights of disaffirmance or repudiation of a conservator or receiver with 
respect to any qualified financial contract to which an insured depository institution is a 
party, the conservator or receiver for such institution shall either-- 
(A) disaffirm or repudiate all qualified financial contracts between-- 
(i) any person or any affiliate of such person; and 
(ii) the depository institution in default; or 
(B) disaffirm or repudiate none of the qualified financial contracts referred to in 
subparagraph (A) (with respect to such person or any affiliate of such person). 

(12) Certain security interests not avoidable 

No provision of this subsection shall be construed as permitting the avoidance of any 
legally enforceable or perfected security interest in any of the assets of any depository 
institution except where such an interest is taken in contemplation of the institution’s 
insolvency or with the intent to hinder, delay, or defraud the institution or the creditors of 
such institution. 

(13) Authority to enforce contracts 

(A) In general 
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The conservator or receiver may enforce any contract, other than a director’s or officer’s 
liability insurance contract or a depository institution bond, entered into by the depository 
institution notwithstanding any provision of the contract providing for tern~ination, 
default, acceleration, or exercise of rights upon, or solely by reason of, insolvency or the 
appointment of or the exercise of rights or powers by a conservator or receiver, 

(B) Certain rights not affected 

No provision of this paragraph may be construed as impairing or affecting any right of the 
conservator or receiver to enforce or recover under a director’s or officer’s liability 
insurance contract or depository institution bond under other applicable Jaw, 

(C) Consent requirement 

(i) In general 

Except as otherwise provided by this section or section 1825 of this title, no person may 
exercise any right or power to terminate, accelerate, or declare a default under any 
contract to which the depository institution is a party, or to obtain possession of or 
exercise control over any property of the institution or affect any contractual rights of the 
institution, without the consent of the conservator or receiver, as appropriate, during the 
45-day period beginning on the date of the appointment of the conservator, or during the 
90-day period beginning on the date of the appointment of the receiver, as applicable, 

Certain exceptions 

No provision of this subparagraph shall apply to a director or officer liability insurance 
contract or a depository institution bond, to the rights of parties to certain qualified 
financial contracts pursuant to paragraph (8), or to the rights of parties to netting 

contracts pursuant to subchapter ]: of chapter 45 of Tile 12 (12 U,S,C, 4401 et Seqo), or 
shall be construed as permitting the conservator or receiver to fail to comply with 
otherwise enforceable provisions of such contract, 

(iii) Rule of construction 

Nothing in this subparagraph shall be construed to limit or otherwise affect the 
applicability of Title 11, 

(14) Exception for federal reserve and federal home loan banks 

No provision of this subsection shall apply with respect to-- 
(A) any extension of credit from any Federal home loan bank or Federal Reserve bank to 
any insured depository institution; or 
(B) any security interest in the assets of the institution securing any such extension of 
credit. 

(15) Selling credit card accounts receivable 

(A) Notification required 

An undercapitalized insured depository institution (as defined in section 1831o of this 
title) shall notify the Corporation in writing before entering into an agreement to sell 

credit card accounts receivable, 
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(B) Waiver by Corporation 

The Corporation may at any time, in its sole discretion and upon such terms as it may 
prescribe, waive its right to repudiate an agreement to sell credit card accounts 
receivable if the Corporation-- 
(i) determines that the waiver is in the best interests of the Deposit Insurance Fund; and 
(ii) provides a written waiver to the selling institution. 

(C) Effect of waiver on successors 

(i) In general 

:if, under subparagraph (B), the Corporation has waived its right to repudiate an 
agreement to sell credit card accounts receivable-- 
(~r) any provision of the agreement that restricts solicitation of a credit card customer of 
the selling institution, or the use of a credit card customer list of the institution, shall bind 
any receiver or conservator of the institution; and 
(:El:) the Corporation shall require any acquirer of the selling institution, or of 
substantially all of the selling institution’s assets or liabilities, to agree to be bound by a 
provision described in subclause (:[) as if the acquirer were the selling institution, 

(ii) Exception 

Clause (i)(I:[) does not-- 
(]:) restrict the acquirer’s authority to offer any product or service to any person 
identified without using a list of the selling institution’s customers in violation of the 
agreement; 
(]::[) require the acquirer to restrict any preexisting relationship between the acquirer and 
a customer; or 
(Z:~I) apply to any transaction in which the acquirer acquires only insured deposits, 

(D) Waiver not actionable 

The Corporation shall not, in any capacity, be liable to any person for damages resulting 
from the waiver of or faik~re to waive the Corporation’s right under this section to 
repudiate any contract or lease, including an agreement to sell credit card accounts 
receivable, No court shall issue any order affecting any such waiver or failure to waive, 

(E) Other authority not affected 

This paragraph does not limit any other authority of the Corporation to waive the 
Corporation’s right to repudiate an agreement or lease under this section, 

(::[6) Certain credit card customer lists protected 

(A) ]:n general 

If any insured depository institution sells credit card accounts receivable under an 
agreement negotiated at arm’s length that provides for the sale of the institution’s credit 
card customer list, the Corporation shall prohibit any party to a transaction with respect 
to the institution under this section or section 1823 of this title from using the list, except 
as permitted under the agreement, 
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(B) Fraudulent transactions excluded 

Subparagraph (A) does not limit the Corporation’s authority to repudiate any agreement 
entered into with the intent to hinder, delay, or defraud the institution, the institution’s 
creditors, or the Corporation. 

(17) Savings clause 

The meanings of terms used in this subsection are applicable for purposes of this 
subsection only, and shall not be construed or applied so as to challenge or affect the 
characterization, definition, or treatment of any similar terms under any other statute, 
regulation, or rule, including the Gramm-Leach-Bliley Act, the Legal Certainty for Bank 
Products Act of 2000, the securities laws (as that term is defined in section 3(a)(47) of 
the Securities Exchange Act of 1934), and the Commodity Exchange Act. 

Payment of insured deposits 

(1) In general 

In case of the liquidation of, or other closing or winding up of the affairs of, any insured 
depository institution, payment of the insured deposits in such institution shall be made 
by the Corporation as soon as possible, subject to the provisions of subsection (g) of this 
section, either by cash or by making available to each depositor a transferred deposit in a 
new insured depository institution in the same community or in another insured 
depository institution in an amount equal to the insured deposit of such depositor. 

(2) Proof of claims 

The Corporation, in its discretion, may require proof of claims to be filed and may 
approve or reject such claims for insured deposits. 

(3) ResokRion of disputes 

A determination by the Corporation regarding any claim for insurance coverage shall be 
treated as a final determination for purposes of this section. In its discretion, the 
Corporation may promulgate regulations prescribing procedures for resolving any 
disputed claim relating to any insured deposit or any determination of insurance coverage 
with respect to any deposit. 

(4) Review of corporation determination 

A final determination made by the Corporation regarding any claim for insurance 
coverage shall be a final agency action reviewable in accordance with chapter 7 of Title 5, 
by the United States district court for the Federal judicial district where the principal place 
of business of the depository institution is located. 

(5) Statute of limitations 

Any request for review of a final determination by the Corporation regarding any claim for 
insurance coverage shall be filed with the appropriate United States district court not 
later than 60 days after the date on which such determination is issued. 
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(g) Subrogation of Corporation 

(1) In general 

Notwithstanding any other provision of Federal law, the law of any State, or the 

constitution of any State, the Corporation, upon the payment to any depositor as 
provided in subsection (f) of this section in connection with any insured depository 
institution or insured branch described in such subsection or the assumption of any 
deposit in such institution or branch by another insured depository institution pursuant to 
this section or section 1823 of this title, shall be subrogated to all rights of the depositor 
against such institution or branch to the extent of such payment or assumption. 

(2) Dividends on subrogated amounts 

The subrogation of the Corporation under paragraph (1) with respect to any insured 
depository institution shall include the right on the part of the Corporation to receive the 

same dividends from the proceeds of the assets of such institution and recoveries on 
account of stockholders’ liability as would have been payable to the depositor on a claim 
for the insured deposit, but such depositor shall retain such claim for any uninsured or 
unassumed portion of the deposit. 

(3) Waiver of certain claims 

With respect to any bank which closes after May 25, 1938, the Corporation shall waive, in 
favor only of any person against whom stockholders’ individual liability may be asserted, 
any claim on account of such liability in excess of the liability, if any, to the bank or its 
creditors, for the amount unpaid upon such stock in such bank; but any such waiver shall 

be effected in such manner and on such terms and conditions as will not increase 
recoveries or dividends on account of claims to which the Corporation is not subrogated. 

(4) Applicability of State law 

Subject to subsection (d)(11) of this section, if the Corporation is appointed pursuant to 
subsection (c)(3) of this section, or determines not to invoke the authority conferred in 
subsection (c)(4) of this section, the rights of depositors and other creditors of any State 
depository institution shall be determined in accordance with the applicable provisions of 

State law. 

(h) Conditions applicable to resolution proceedings 

(1) Consideration of local economic impact required 

The Corporation shall fully consider the adverse economic impact on local communities, 
including businesses and farms, of actions to be taken by it during the administration and 
liquidation of loans of a depository institution in default. 

(2) Actions to alleviate adverse economic impact to be considered 

The actions which the Corporation shall consider include the release of proceeds from the 

sale of products and services for family living and business expenses and shortening the 
undue length of the decisionmaking process for the acceptance of offers of settlement 
contingent upon third party financing. 

(PAGE } 



(3) Guidelines required 

The Corporation shall adopt and publish procedures and guidelines to minimize adverse 
economic effects caused by its actions on individual debtors in the community. 

(4) Financial services industry impact analysis 

After the appointment of the Corporation as conservator or receiver for any insured 
depository institution and before taking any action under this section or section 1823 of 
this title in connection with the resolution of such institution, the Corporation shall-- 
(A) evaluate the likely impact of the means of resolution, and any action which the 

Corporation may take in connection with such resolution, on the viability of other insured 
depository institutions in the same community; and 
(B) take such evaluation into account in determining the means for resolving the 
institution and establishing the terms and conditions for any such action. 

(i) Valuation of claims in default 

(1) In general 

Notwithstanding any other provision of Federal law or the law of any State and regardless 
of the method which the Corporation determines to utilize with respect to an insured 
depository institution in default or in danger of default, including transactions authorized 

under subsection (n) of this section and section 1823(c) of this title, this subsection shall 
govern the rights of the creditors (other than insured depositors) of such institution. 

(2) Maximum liability 

The maximum liability of the Corporation, acting as receiver or in any other capacity, to 
any person having a claim against the receiver or the insured depository institution for 

which such receiver is appointed shall equal the amount such claimant would have 
received if the Corporation had liquidated the assets and liabilities of such institution 
without exercising the Corporation’s authority under subsection (n) of this section or 

section 1823 of this title. 

(3) Additional payments authorized 

(A) In general 

The Corporation may, in its discretion and in the interests of minimizing its losses, use its 
own resources to make additional payments or credit additional amounts to or with 
respect to or for the account of any claimant or category of claimants. Notwithstanding 
any other provision of Federal or State law, or the constitution of any State, the 
Corporation shall not be obligated, as a result of having made any such payment or 
credited any such amount to or with respect to or for the account of any claimant or 
category of claimants, to make payments to any other claimant or category of claimants. 

(B) Manner of payment 

The Corporation may make the payments or credit the amounts specified in 
subparagraph (A) directly to the claimants or may make such payments or credit such 
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amounts to an open insured depository institution to induce such institution to accept 
liability for such claims. 

(C) Redesignated (B) 

(j) Limitation on court action 

Except as provided in this section, no court may take any action, except at the request of 
the Board of Directors by regulation or order, to restrain or affect the exercise of powers 
or functions of the Corporation as a conservator or a receiver. 

(k) Liability of directors and officers 

A director or officer of an insured depository, institution may" be held personally liable for 
monetary damages in any civil action by, on behalf of, or at the request or direction of the 
Corporation, which action is prosecuted wholly or partially for the benefit of the 
Corporation-- 
(1) acting as conservator or receiver of such institution, 
(:~) acting based upon a suit, claim, or cause of action purchased from, assigned by, or 
otherwise conveyed by such receiver or conservator, or 
(2~) acting based upon a suit, claim, or cause of action purchased from, assigned by, or 

otherwise conveyed in whole or in part by an insured depository institution or its affiliate 
in connection with assistance provided under section 1823 of this title, 

for gross negligence, including any similar conduct or conduct that demonstrates a 
greater disregard of a duty of care (than gross negligence) including intentional tortious 
conduct, as such terms are defined and determined under applicable State law. Nothing in 
this paragraph shall impair or affect any right of the Corporation under other applicable 
law. 

(1) Damages 

In any proceeding related to any claim against an insured depository institution’s director, 
officer, employee, agent, attorney, accountant, appraiser, or any other party employed by 
or providing services to an insured depository institution, recoverable damages 
determined to result from the improvident or otherwise improper use or investment of 
any insured depository institution’s assets shall include principal losses and appropriate 
interest. 

(m) New banks 

(1) Organization authorized 

As soon as possible after the default of an insured bank, the Corporation, if it finds that it 

is advisable and in the interest of the depositors of the insured bank in default or the 
public shall organize a new national bank in the same community as the bank in default 
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to assume the insured deposits of such bank in default and otherwise to perform 
temporarily the functions hereinafter provided for. 

(2) Articles of association 

The articles of association and the organization certificate of the new bank shall be 
executed by representatives designated by the Corporation. 

(3) Capital stock 

No capital stock need be paid in by the Corporation. 

(4) Executive officer 

The new bank shall not have a board of directors, but shall be managed by an executive 
officer appointed by the Board of Directors of the Corporation who shall be subject to its 
directions. 

(5) Subject to laws relating to national banks 

In all other respects the new bank shall be organized in accordance with the then existing 
provisions of law relating to the organization of national banking associations. 

(6) New deposits 

The new bank may, with the approval of the Corporation, accept new deposits which shall 
be subject to withdrawal on demand and which, except where the new bank is the only 

bank in the community, shall not exceed an amount equal to the standard maximum 
deposit insurance amount from any depositor. 

(7) Insured status 

The new bank, without application to or approval by the Corporation, shall be an insured 
depository institution and shall maintain on deposit with the Federal Reserve bank of its 
district reserves in the amount required by law for member banks, but it shall not be 
required to subscribe for stock of the Federal Reserve bank. 

(8) Investments 

Funds of the new bank shall be kept on hand in cash, invested in obligations of the United 
States or obligations guaranteed as to principal and interest by the United States, or 
deposited with the Corporation, any Federal Reserve bank, or, to the extent of the 
insurance coverage on any such deposit, an insured depository institution. 

(9) Conduct of business 

The new bank, unless otherwise authorized by the Comptroller of the Currency, shall 
transact business only as authorized by this chapter and as may be incidental to its 
organization. 

(10) Exempt status 
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Notwithstanding any other provision of Federal or State law, the new bank, its franchise, 
property, and income shall be exempt from all taxation now or hereafter imposed by the 
United States, by any territory, dependency, or possession thereof, or by any State, 
county, municipality, or local taxing authority. 

(11) Transfer of deposits 

(/~) Upon the organization of a new bank, the Corporation shall promptly make available 
to it an amount equal to the estimated insured deposits of such bank in default plus the 
estimated amount of the expenses of operating the new bank, and shall determine as 
soon as possible the amount due each depositor for the depositor’s insured deposit in the 
bank in default, and the total expenses of operation of the new bank. 
(B) Upon such determination, the amounts so estimated and made available shall be 
adjusted to conform to the amounts so determined. 

(12) Earnings 

Earnings of the new bank shall be paid over or credited to the Corporation in such 
adjustment. 

(13) Losses 

If any new bank, during the period it continues its status as such, sustains any losses 

with respect to which it is not effectively protected except by reason of being an insured 
bank, the Corporation shall furnish to it additional funds in the amount of such losses. 

(14) Payment of insured deposits 

(.A) The new bank shall assume as transferred deposits the payment of the insured 
deposits of such bank in default to each of its depositors. 
(B) Of the amounts so made available, the Corporation shall transfer to the new bank, in 
cash, such sums as may be necessary to enable it to meet its expenses of operation and 
immediate cash demands on such transferred deposits, and the remainder of such 
amounts shall be subject to withdrawal by the new bank on demand. 

(15) Issuance of stock 

(A) Whenever in the judgment of the Board of Directors it is desirable to do so, the 
Corporation shall cause capital stock of the new bank to be offered for sale on such terms 

and conditions as the Board of Directors shall deem advisable in an amount sufficient, in 
the opinion of the Board of Directors, to make possible the conduct of the business of the 
new bank on a sound basis, but in no event less than that required by section 51 of this 
title for the organization of a national bank in the place where such new bank is located. 
(B) The stockholders of the insured bank in default shall be given the first opportunity to 
purchase any shares of common stock so offered. 

(16) Issuance of certificate 

Upon proof that an adequate amount of capital stock in the new bank has been 
subscribed and paid for in cash, the Comptroller of the Currency shall require the articles 
of association and the organization certificate to be amended to conform to the 
requirements for the organization of a national bank, and thereafter, when the 
requirements of law with respect to the organization of a national bank have been 
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complied with, the Comptroller of the Currency shall issue to the bank a certificate of 
authority to commence business, and thereupon the bank shall cease to have the status 
of a new bank, shall be managed by directors elected by its own shareholders, may 
exercise all the powers granted by law, and shall be subject to all provisions of law 
relating to national banks. Such bank shall thereafter be an insured national bank, 
without certification to or approval by the Corporation. 

(17) Transfer to other institution 

If the capital stock of the new bank is not offered for sale, or if an adequate amount of 

capital for such new bank is not subscribed and paid for, the Board of Directors may offer 
to transfer its business to any insured depository institution in the same community 
which will take over its assets, assume its liabilities, and pay to the Corporation for such 
business such amount as the Board of Directors may deem adequate; or the Board of 
Directors in its discretion may change the location of the new bank to the office of the 
Corporation or to some other place or may at any time wind up its affairs as herein 
provided. 

(18) Winding up 

Unless the capital stock of the new bank is sold or its assets are taken over and its 

liabilities are assumed by an insured depository institution as above provided within 2 
years after the date of its organization, the Corporation shall wind up the affairs of such 
bank, after giving such notice, if any, as the Comptroller of the Currency may require, 
and shall certify to the Comptroller of the Currency the termination of the new bank. 
Thereafter the Corporation shall be liable for the obligations of such bank and shall be the 

owner of its assets. 

(19) Applicability of certain laws 

The provisions of sections 181 and 182 of this title shall not apply to a new bank under 

this subsection. 

(n) Bridge banks 

(1) Organization 

(A) Purpose 

When 1 or more insured banks are in default, or when the Corporation anticipates that 1 
or more insured banks may become in default, the Corporation may, in its discretion, 
organize, and the Office of the Comptroller of the Currency shall charter, 1 or more 
national banks with respect thereto with the powers and attributes of national banking 
associations, subject to the provisions of this subsection, to be referred to as bridge 

banks. 

(B) Authorities 

Upon the granting of a charter to a bridge bank, the bridge bank may-- 
(i) assume such deposits of such insured bank or banks that is or are in default or in 
danger of default as the Corporation may, in its discretion, determine to be appropriate, 
except that if any insured deposits of a bank are assumed, all insured deposits of that 
bank shall be assumed by the bridge bank or another insured depository institution; 
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(ii) assume such other liabilities (including liabilities associated with any trust business) 
of such insured bank or banks that is or are in default or in danger of default as the 
Corporation may, in its discretion, determine to be appropriate; 
(iii) purchase such assets (including assets associated with any trust business) of such 
insured bank or banks that is or are in default or in danger of default as the Corporation 
may, in its discretion, determine to be appropriate; and 
(iv) perform any other temporary function which the Corporation may, in its discretion, 
prescribe in accordance with this chapter. 

(C) Articles of association 

The articles of association and organization certificate of a bridge bank as approved by 
the Corporation shall be executed by 3 representatives designated by the Corporation. 

(D) Interim directors 

A bridge bank shall have an interim board of directors consisting of not fewer than 5 nor 
more than 10 members appointed by the Corporation. 

(E) National bank 

A bridge bank shall be organized as a national bank. 

(2) Chartering 

(A) Conditions 

A national bank may be chartered by the Comptroller of the Currency as a bridge bank 
only if the Board of Directors determines that-- 
(i) the amount which is reasonably necessary to operate such bridge bank will not 
exceed the amount which is reasonably necessary to save the cost of liquidating, 

including paying the insured accounts of, 1 or more insured banks in default or in danger 
of default with respect to which the bridge bank is chartered; 
(ii) the continued operation of such insured bank or banks in default or in danger of 
default with respect to which the bridge bank is chartered is essential to provide 
adequate banking services in the community where each such bank in default or in 
danger of default is located; or 
(iii) the continued operation of such insured bank or banks in default or in danger of 
default with respect to which the bridge bank is chartered is in the best interest of the 
depositors of such bank or banks in default or in danger of default or the public. 

(B) Insured national bank 

A bridge bank shall be an insured bank from the time it is chartered as a national bank. 

(C) Bridge bank treated as being in default for certain purposes 

A bridge bank shall be treated as an insured bank in default at such times and for such 
purposes as the Corporation may, in its discretion, determine. 

(D) Management 
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A bridge bank, upon the granting of its charter, shall be under the management of a 
board of directors consisting of not fewer than 5 nor more than 10 members appointed 
by the Corporation. 

(E) Bylaws 

The board of directors of a bridge bank shall adopt such bylaws as may be approved by 
the Corporation. 

(3) Transfer of assets and liabilities 

(A) In general 

(i) Transfer upon grant of charter 

Upon the granting of a charter to a bridge bank pursuant to this subsection, the 
Corporation, as receiver, or any other receiver appointed with respect to any insured 
bank in default with respect to which the bridge bank is chartered may transfer any 
assets and liabilities of such bank in default to the bridge bank in accordance with 
paragraph (1). 

(ii) Subsequent transfers 

At any time after a charter is granted to a bridge bank, the Corporation, as receiver, or 
any other receiver appointed with respect to an insured bank in default may transfer any 

assets and liabilities of such insured bank in default as the Corporation may, in its 
discretion, determine to be appropriate in accordance with paragraph (1). 

(iii) Treatment of trust business 

For purposes of this paragraph, the trust business, including fiduciary appointments, of 
any insured bank in default is included among its assets and liabilities. 

(iv) Effective without approval 

The transfer of any assets or liabilities, including those associated with any trust 
business, of an insured bank in default transferred to a bridge bank shall be effective 
without any further approval under Federal or State law, assignment, or consent with 
respect thereto. 

(B) Intent of congress regarding continuing operations 

It is the intent of the Congress that, in order to prevent unnecessary hardship or losses 
to the customers of any insured bank in default with respect to which a bridge bank is 
chartered, especially creditworthy farmers, small businesses, and households, the 
Corporation should-- 
(i) continue to honor commitments made by the bank in default to creditworthy 

customers, and 
(ii) not interrupt or terminate adequately secured loans which are transferred under 
subparagraph (A) and are being repaid by the debtor in accordance with the terms of the 

loan instrument. 

(4) Powers of bridge banks 
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Each bridge bank chartered under this subsection shall have all corporate powers of, and 
be subject to the same provisions of law as, a national bank, except that-- 
(~,) the Corporation may-- 

(i) remove the interim directors and directors of a bridge bank; 
(ii) fix the compensation of members of the interim board of directors and the board of 
directors and senior management, as determined by the Corporation in its discretion, of a 
bridge bank; and 
(iii) waive any requirement established under section 71, 72, 73, 74, or 75 of this title 
(relating to directors of national banks) or section 71a of this title which would otherwise 
be applicable with respect to directors of a bridge bank by operation of paragraph (2)(B); 
(B) the Corporation may indemnify the representatives for purposes of paragraph (1)(B) 
and the interim directors, directors, officers, employees, and agents of a bridge bank on 

such terms as the Corporation determines to be appropriate; 
(C) no requirement under section 51 of this title or any other provision of law relating to 
the capital of a national bank shall apply with respect to a bridge bank; 
(D) the Comptroller of the Currency may establish a limitation on the extent to which 
any person may become indebted to a bridge bank without regard to the amount of the 
bridge bank’s capital or surplus; 
(E)(i) the board of directors of a bridge bank shall elect a chairperson who may also 
serve in the position of chief executive officer, except that such person shall not serve 
either as chairperson or as chief executive officer without the prior approval of the 
Corporation; and 

(ii) the board of directors of a bridge bank may appoint a chief executive officer who is 
not also the chairperson, except that such person shall not serve as chief executive 
officer without the prior approval of the Corporation; 
(!=) a bridge bank shall not be required to purchase stock of any Federal Reserve bank; 
(G) the Comptroller of the Currency shall waive any requirement for a fidelity bond with 
respect to a bridge bank at the request of the Corporation; 
(El) any judicial action to which a bridge bank becomes a party by virtue of its acquisition 
of any assets or assumption of any liabilities of a bank in default shall be stayed from 
further proceedings for a period of up to 45 days at the request of the bridge bank; 

(I) no agreement which tends to diminish or defeat the right, title or interest of a bridge 
bank in any asset of an insured bank in default acquired by it shall be valid against the 
bridge bank unless such agreement-- 
(i) is in writing, 
(ii) was executed by such insured bank in default and the person or persons claiming an 
adverse interest thereunder, including the obligor, contemporaneously with the 
acquisition of the asset by such insured bank in default, 
(iii) was approved by the board of directors of such insured bank in default or its loan 
committee, which approval shall be reflected in the minutes of said board or committee, 

and 
(iv) has been, continuously from the time of its execution, an official record of such 

insured bank in default; 
(.I) notwithstanding section 1823(e)(2) of this title, any agreement relating to an 
extension of credit between a Federal home loan bank or Federal Reserve bank and any 

insured depository institution which was executed before the extension of credit by such 
bank to such depository institution shall be treated as having been executed 
contemporaneously with such extension of credit for purposes of subparagraph (I); and 
(I() except with the prior approval of the Corporation, a bridge bank may not, in any 
transaction or series of transactions, issue capital stock or be a party to any merger, 

consolidation, disposition of assets or liabilities, sale or exchange of capital stock, or 
similar transaction, or change its charter. 

(5) Capital 
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(A) No capital required 

The Corporation shall not be required to-- 
(i) issue any capital stock on behalf of a bridge bank chartered under this subsection; or 
(ii) purchase any capital stock of a bridge bank, except that notwithstanding any other 
provision of Federal or State law, the Corporation may purchase and retain capital stock 
of a bridge bank in such amounts and on such terms as the Corporation, in its discretion, 
determines to be appropriate. 

(B) Operating funds in lieu of capital 

Upon the organization of a bridge bank, and thereafter, as the Board of Directors may, in 
its discretion, determine to be necessary or advisable, the Corporation may make 
available to the bridge bank, upon such terms and conditions and in such form and 
amounts as the Corporation may in its discretion determine, funds for the operation of 
the bridge bank in lieu of capital. 

(C) Authority to issue capital stock 

Whenever the Board of Directors determines it is advisable to do so, the Corporation shall 
cause capital stock of a bridge bank to be issued and offered for sale in such amounts 
and on such terms and conditions as the Corporation may, in its discretion, determine. 

(6) No federal status 

(A) Agency status 

A bridge bank is not an agency, establishment, or instrumentality of the United States. 

(B) Employee status 

Representatives for purposes of paragraph (1)(B), interim directors, directors, officers, 

employees, or agents of a bridge bank are not, solely by virtue of service in any such 
capacity, officers or employees of the United States. Any employee of the Corporation or 
of any Federal instrumentality who serves at the request of the Corporation as a 
representative for purposes of paragraph (1)(B), interim director, director, officer, 
employee, or agent of a bridge bank shall not-- 
(i) solely by virtue of service in any such capacity lose any existing status as an officer or 
employee of the United States for purposes of Title 5 or any other provision of law, or 
(ii) receive any salary or benefits for service in any such capacity with respect to a 
bridge bank in addition to such salary or benefits as are obtained through employment 

with the Corporation or such Federal instrumentality. 

(7) Assistance authorized 

The Corporation may, in its discretion, provide assistance under section 1823(c) of this 
title to facilitate any transaction described in clause (i), (ii), or (iii) of paragraph (10)(A) 
with respect to any bridge bank in the same manner and to the same extent as such 
assistance may be provided under such section with respect to an insured bank in 
default, or to facilitate a bridge bank’s acquisition of any assets or the assumption of any 
liabilities of an insured bank in default. 
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(8) Acquisition 

(A) In general 

The responsible agency shall notify the Attorney General of any transaction involving the 
merger or sale of a bridge bank requiring approval under section 1828(c) of this title and 
if a report on competitive factors is requested within 10 days, such transaction may not 
be consummated before the 5th calendar day after the date of approval by the 
responsible agency with respect thereto. If the responsible agency has found that it must 
act immediately to prevent the probable failure of 1 of the banks involved, the preceding 

sentence does not apply and the transaction may be consummated immediately upon 
approval by the agency. 

(B) By out-of-State holding company 

Any depository institution, including an out-of-State depository institution, or any out-of- 
State depository institution holding company may acquire and retain the capital stock or 
assets of, or otherwise acquire and retain a bridge bank if the bridge bank at any time 
had assets aggregating $500,000,000 or more, as determined by the Corporation on the 
basis of the bridge bank’s reports of condition or on the basis of the last available reports 
of condition of any insured bank in default, which institution has been acquired, or whose 

assets have been acquired, by the bridge bank. The acquiring entity may acquire the 
bridge bank only in the same manner and to the same extent as such entity may acquire 

an insured bank in default under section 1823(f)(2) of this title. 

(9) Duration of bridge bank 

Subject to paragraphs (11) and (12), the status of a bridge bank as such shall terminate 
at the end of the 2-year period following the date it was granted a charter. The Board of 
Directors may, in its discretion, extend the status of the bridge bank as such for 3 
additional 1-year periods. 

(10) Termination of bridge bank status 

The status of any bridge bank as such shall terminate upon the earliest of-- 

(A) the merger or consolidation of the bridge bank with a depository institution that is 
not a bridge bank; 
(B) at the election of the Corporation, the sale of a majority of the capital stock of the 
bridge bank to an entity other than the Corporation and other than another bridge bank; 
(C) the sale of 80 percent, or more, of the capital stock of the bridge bank to an entity 
other than the Corporation and other than another bridge bank; 
(D) at the election of the Corporation, either the assumption of all or substantially all of 
the deposits and other liabilities of the bridge bank by a depository institution holding 
company or a depository institution that is not a bridge bank, or the acquisition of all or 

substantially all of the assets of the bridge bank by a depository institution holding 
company, a depository institution that is not a bridge bank, or other entity as permitted 
under applicable law; and 
(E) the expiration of the period provided in paragraph (9), or the earlier dissolution of 
the bridge bank as provided in paragraph (12). 

(11) Effect of termination events 

(A) Merger or consolidation 
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A bridge bank that participates in a merger or consolidation as provided in paragraph 
(10)(A) shall be for all purposes a national bank with all the rights, powers, and privileges 
thereof, and such merger or consolidation shall be conducted in accordance with, and 

shall have the effect provided in, the provisions of applicable law. 

(B) Charter conversion 

Following the sale of a majority of the capital stock of the bridge bank as provided in 
paragraph (10)(B), the Corporation may amend the charter of the bridge bank to reflect 
the termination of the status of the bridge bank as such, whereupon the bank shall 
remain a national bank, with all of the rights, powers, and privileges thereof, subject to 
all laws and regulations applicable thereto. 

(C) Sale of stock 

Following the sale of 80 percent or more of the capital stock of a bridge bank as provided 

in paragraph (10)(C), the bank shall remain a national bank, with all of the rights, 
powers, and privileges thereof, subject to all laws and regulations applicable thereto. 

(D) Assumption of liabilities and sale of assets 

Following the assumption of all or substantially all of the liabilities of the bridge bank, or 
the sale of all or substantially all of the assets of the bridge bank, as provided in 
paragraph (10)(D), at the election of the Corporation the bridge bank may retain its 
status as such for the period provided in paragraph (9). 

(E) Effect on holding companies 

A depository institution holding company acquiring a bridge bank under section 1823(f) of 
this title, paragraph (8)(B) (or any predecessor provision), or both provisions, shall not 

be impaired or adversely affected by the termination of the status of a bridge bank as a 
result of subparagraph (A), (B), (C), or (D) of paragraph (10), and shall be entitled to the 
rights and privileges provided in section 1823(f) of this title. 

(F) Amendments to charter 

Following the consummation of a transaction described in subparagraph (A), (B), (C), or 
(D) of paragraph (10), the charter of the resulting institution shall be amended to reflect 
the termination of bridge bank status, if appropriate. 

(12) Dissolution of bridge bank 

(A) In general 

Notwithstanding any other provision of State or Federal law, if the bridge bank’s status as 
such has not previously been terminated by the occurrence of an event specified in 
subparagraph (A), (B), (C), or (D) of paragraph (10)-- 
(i) the Board of Directors may, in its discretion, dissolve a bridge bank in accordance 
with this paragraph at any time; and 

(ii) the Board of Directors shall promptly commence dissolution proceedings in 
accordance with this paragraph upon the expiration of the 2-year period following the 
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date the bridge bank was chartered, or any extension thereof, as provided in paragraph 
(9). 

(B) Procedures 

The Comptroller of the Currency shall appoint the Corporation receiver for a bridge bank 
upon certification by the Board of Directors to the Comptroller of the Currency of its 
determination to dissolve the bridge bank. The Corporation as such receiver shall wind up 
the affairs of the bridge bank in conformity with the provisions of law relating to the 
liquidation of closed national banks. With respect to any such bridge bank, the 
Corporation as such receiver shall have all the rights, powers, and privileges and shall 
perform the duties related to the exercise of such rights, powers, or privileges granted by 
law to a receiver of any insured depository institution and notwithstanding any other 
provision of law in the exercise of such rights, powers, and privileges the Corporation 
shall not be subject to the direction or supervision of any State agency or other Federal 
agency. 

(13) Multiple bridge banks 

Subject to paragraph (1)(B)(i), the Corporation may, in the Corporation’s discretion, 
organize 2 or more bridge banks under this subsection to assume any deposits of, 
assume any other liabilities of, and purchase any assets of a single bank in default. 

(o) Supervisory records 

In addition to the requirements of section 1817(a)(2) of this title to provide to the 
Corporation copies of reports of examination and reports of condition, whenever the 
Corporation has been appointed as receiver for an insured depository institution, the 
appropriate Federal banking agency shall make available all supervisory records to the 
receiver which may be used by the receiver in any manner the receiver determines to be 
appropriate. 

(p) Certain sales of assets prohibited 

(1) Persons who engaged in improper conduct with, or caused losses to, depository 
institutions 

The Corporation shall prescribe regulations which, at a minimum, shall prohibit the sale of 
assets of a failed institution by the Corporation to-- 
(A) any person who-- 
(i) has defaulted, or was a member of a partnership or an officer or director of a 
corporation that has defaulted, on 1 or more obligations the aggregate amount of which 
exceed $1,000,000, to such failed institution; 
(ii) has been found to have engaged in fraudulent activity in connection with any 
obligation referred to in clause (i); and 
(iii) proposes to purchase any such asset in whole or in part through the use of the 
proceeds of a loan or advance of credit from the Corporation or from any institution for 
which the Corporation has been appointed as conservator or receiver; 
(B) any person who participated, as an officer or director of such failed institution or of 
any affiliate of such institution, in a material way in transactions that resulted in a 
substantial loss to such failed institution; 
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(C) any person who has been removed from, or prohibited from participating in the 
affairs of, such failed institution pursuant to any final enforcement action by an 
appropriate Federal banking agency; or 
(D) any person who has demonstrated a pattern or practice of defalcation regarding 
obligations to such failed institution. 

(2) Convicted debtors 

Except as provided in paragraph (3), any person who-- 

(A) has been convicted of an offense under section 215, 656, 657, 1005, 1006, 1007, 
1008, 1014, 1032, 1341, 1343, or 1344 of Title 18 or of conspiring to commit such an 
offense, affecting any insured depository institution for which any conservator or receiver 
has been appointed; and 
(B) is in default on any loan or other extension of credit from such insured depository 
institution which, if not paid, will cause substantial loss to the institution, the Deposit 
Insurance Fund, the Corporation, the FSLIC Resolution Fund, or the Resolution Trust 
Corporation, 

may not purchase any asset of such institution from the conservator or receiver. 

(3) Settlement of claims 

Paragraphs (1) and (2) shall not apply to the sale or transfer by the Corporation of any 
asset of any insured depository institution to any person if the sale or transfer of the 
asset resolves or settles, or is part of the resolution or settlement, of-- 
(A) 1 or more claims that have been, or could have been, asserted by the Corporation 
against the person; or 

(B) obligations owed by the person to any insured depository institution, the FSLIC 
Resolution Fund, the Resolution Trust Corporation, or the Corporation. 

(4) "Defau It" defined 

For purposes of this subsection, the term "default" means a failure to comply with the 
terms of a loan or other obligation to such an extent that the property securing the 
obligation is foreclosed upon. 

(q) Expedited procedures for certain claims 

(1) Time for filing notice of appeal 

The notice of appeal of any order, whether interlocutory or final, entered in any case 

brought by the Corporation against an insured depository institution’s director, officer, 
employee, agent, attorney, accountant, or appraiser or any other person employed by or 
providing services to an insured depository institution shall be filed not later than 30 days 

after the date of entry of the order. The hearing of the appeal shall be held not later than 
120 days after the date of the notice of appeal. The appeal shall be decided not later than 

180 days after the date of the notice of appeal. 

(2) Scheduling 

Consistent with section 1657 of Title 18 [FN2], a court of the United States shall expedite 
the consideration of any case brought by the Corporation against an insured depository 
institution’s director, officer, employee, agent, attorney, accountant, or appraiser or any 
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other person employed by or providing services to an insured depository institution. As 
far as practicable the court shall give such case priority on its docket. 

(3) Judicial discretion 

The court may modify the schedule and limitations stated in paragraphs (1) and (2) in a 
particular case, based on a specific finding that the ends of justice that would be served 
by making such a modification would outweigh the best interest of the public in having 
the case resolved expeditiously. 

(r) Foreign investigations 

The Corporation and the Resolution Trust Corporation, as conservator or receiver of any 
insured depository institution and for purposes of carrying out any power, authority, or 
duty with respect to an insured depository institution-- 
(:[) may request the assistance of any foreign banking authority and provide assistance 
to any foreign banking authority in accordance with section 1818(v) of this title; and 
(2) may each maintain an office to coordinate foreign investigations or investigations on 
behalf of foreign banking authorities. 

(s) Prohibition on entering secrecy agreements and protective orders 

The Corporation may not enter into any agreement or approve any protective order which 
prohibits the Corporation from disclosing the terms of any settlement of an administrative 
or other action for damages or restitution brought by the Corporation in its capacity as 
conservator or receiver for an insured depository- institution. 

(t) Agencies may share infommtion without waiving privilege 

(1) ]:n general 

A covered agency, in any capacity, shall not be deemed to have waived any privilege 
applicable to any information by transferring that information to or permitting that 
information to be used by-- 
(A) any other covered agency, in any capacity; or 
(B) any other agency of the Federal Government (as defined in section 6 of Title 18). 

(2) Definitions 

For purposes of this subsection: 

(A) Covered agency 

The term "covered agency" means any of the following : 
(i) Any Federal banking agency. 
(ii) The Farm Credit Administration. 
(iii) The Farm Credit System Insurance Corporation, 
(iv) The National Credit Union Administration. 
(v) The Government Accountability Office. 

(B) Privilege 
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The term "privilege" includes any work-product, attorney-client, or other privilege 
recognized under Federal or State law. 

(3) Rule of construction 

Paragraph (1) shall not be construed as implying that any person waives any privilege 
applicable to any information because paragraph (1) does not apply to the transfer or use 

of that information. 

(u) Purchase rights of tenants 

(1) Notice 

Except as provided in paragraph (3), the Corporation may make available for sale a 1- to 
4-family residence (including a manufactured home) to which the Corporation acquires 
title only after the Corporation has provided the household residing in the property notice 
(in writing and mailed to the property) of the availability of such property and the 
preference afforded such household under paragraph (2). 

(2) Preference 

In selling such a property, the Corporation shall give preference to any bona fide offer 
made by the household residing in the property, if-- 
(A) such offer is substantially similar in amount to other offers made within such period 

(or expected by the Corporation to be made within such period); 
(B) such offer is made during the period beginning upon the Corporation making such 
property available and of a reasonable duration, as determined by the Corporation based 
on the normal period for sale of such properties; and 
(C) the household making the offer complies with any other requirements applicable to 
purchasers of such property, including any downpayment and credit requirements. 

(3) Exceptions 

Paragraphs (1) and (2) shall not apply to-- 
(A) any residence transferred in connection with the transfer of substantially all of the 
assets of an insured depository institution for which the Corporation has been appointed 

conservator or receiver; 
(B) any eligible single family property (as such term is defined in section 1831q(p) of this 

title; or 
(C) any residence for which the household occupying the residence was the mortgagor 
under a mortgage on such residence and to which the Corporation acquired title pursuant 
to default on such mortgage. 

(v) Preference for sales for homeless families 

Subject to subsection (u) of this section, in selling any real property (other than eligible 
residential property and eligible condominium property, as such terms are defined in 
section 183 lq (p) of this title) to which the Corporation acquires title, the Corporation 
shall give preference among offers to purchase the property that will result in the same 
net present value proceeds, to any offer that would provide for the property to be used, 
during the remaining useful life of the property, to provide housing or shelter for 
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homeless persons (as such term is defined in section 11302 of Title 42) or homeless 
families. 

(w) Preferences for sales of certain commercial real properties 

(1) Authority 

In selling any eligible commercial real properties of the Corporation, the Corporation shall 
give preference, among offers to purchase the property that will result in the same net 
present value proceeds, to any offer-- 
(A) that is made by a public agency or nonprofit organization; and 
(B) under which the purchaser agrees that the property shall be used, during the 
remaining useful life of the property, for offices and administrative purposes of the 
purchaser to carry out a program to acquire residential properties to provide (i) 
homeownership and rental housing opportunities for very-low-, low-, and moderate- 
income families, or (ii) housing or shelter for homeless persons (as such term is defined 

in section 11302 of Title 42) or homeless families. 

(2) Definitions 

For purposes of this subsection, the following definitions shall apply: 

(A) Eligible commercial real property 

The term "eligible commercial real property" means any property (i) to which the 
Corporation acquires title, and (ii) that the Corporation, in the discretion of the 
Corporation, determines is suitable for use for the location of offices or other 
administrative functions involved with carrying out a program referred to in paragraph 

(1)(B). 

(B) Nonprofit organization and public agency 

The terms "nonprofit organization" and "public agency" have the same meanings as in 
section 1831q(p) of this title. 

12 USC s.1823 

§ 1823, Corporation monies 

(a) Investment of Corporation’s funds 

(1) Authority 

Funds held in the Deposit Insurance Fund that are not otherwise employed shall be 
invested in obligations of the United States or in obligations guaranteed as to principal 
and interest by the United States. 

(2) Limitation 
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The Corporation shall not sell or purchase any obligations described in paragraph (1) for 
its own account, at any one time aggregating in excess of $100,000, without the approval 
of the Secretary of the Treasury. The Secretary may approve a transaction or class of 

transactions subject to the provisions of this paragraph under such conditions as the 
Secretary may determine. 

{b} Depository accounts 

The depository accounts of the Corporation shall be kept with the Treasurer of the United 
States, oL with the approval of the Secretary of the Treasury, with a Federal Reserve 
bank, or with a depository institution designated as a depository or fiscaI agent of the 
United States: ProvMed That the Secretary of the Treasury may waive the requirements 
of this subsection under such conditions as he may detem~ine: A~dprovi&’df~rther, That 
this subsection shall not apply to the establishment and maintenance in any depository, 
institution for temporary, purposes of depository, accounts not in excess of $50,000 in any 
one depository institution~, or to the establishment and maintenance in any depository 
institution of any deposito~~ accounts to facilitate the payment of insured deposits, or the 
making of loans to, or the purchase of assets of, insured depository; institutions. When 
designated for that purpose by the Secretary of the Treasury, the Corporation shall be a 
depositary of public moneys, except receipts from customs, under s~ch regulations as 
may be prescribed by the said Secretary, and may also be employed as a financial agent 
of th e Governm ento k sh all perform all such reason abl e duties as deposita~~ of p~blic 
moneys and fi nan~ci al agent of tile Government as may be required of it. 

(c) Assistance to insured deposito® institutions 

(1) The Corporation is authorized, in its sole discretion and upon such terms and 
conditions as the Board of Directors may prescribe, to make loans to, to make deposits in, 
to purchase the assets or securities of, to assume the liabilities of, or to make 
contributions to, any insured depository institution-- 
(/~) if such action is taken to prevent the default of such insured depository institution; 
(B) if, with respect to an insured bank in default, such action is taken to restore such 
insured bank to normal operation; or 
(~) if, when severe financial conditions exist which threaten the stability of a significant 
number of insured depository institutions or of insured depository institutions possessing 
significant financial resources, such action is taken in order to lessen the risk to the 
Corporation posed by such insured depository institution under such threat of instability. 

(2)(A) In order to facilitate a merger or consolidation of another [FN1] insured depository 
institution described in s~bparagraph (B) with another insured depository institution or 
the sale of any or all of the assets of such insured depository institution or the assumption 
of any or all of such insured depository institution’s liabilities by another insured 
depository institution, or the acquisition of the stock of such insured depository 
institution, the Corporation is authorized, in its sole discretion and upon such terms and 
conditions as the Board of Directors may prescribe-- 
(i) to purchase any such assets or assume any such liabilities; 
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(ii) to make loans or contributions to, or deposits in, or purchase the securities of, such 
other insured depository institution or the company which controls or will acquire control 
of such other insured depository institution; 
(iii) to guarantee such other insured depository institution or the company which controls 
or will acquire control of such other insured depository institution against loss by reason 
of such insured institution’s merging or consolidating with or assuming the liabilities and 
purchasing the assets of such insured depository institution or by reason of such 
company acquiring control of such insured depository institution; or 
(iv) to take any combination of the actions referred to in subparagraphs (i) through Off). 

(B) For the purpose of subparagraph (A), the insured depository institution must be an 
insured depository institution-- 
(i) which is in default; 
(ii) which, in the judgment of the Board of Directors, is in danger of default; or 
(iii) which, when severe financial conditions exist which threaten the stability of a 
significant number of insured depository institutions or of insured depository institutions 
possessing significant financial resources, is determined by the Corporation, in its sole 
discretion, to require assistance under subparagraph (A) in order to lessen the risk to the 
Corporation posed by such insured depository institution under such threat of instability. 

(C) Any action to which the Corporation is or becomes a party by acquiring any asset or 
exercising any other authority set forth in this section shall be stayed for a period of 60 
days at the request of the Corporation. 

(3) The Corporation may provide any person acquiring control of, merging with, 
consolidating with or acquiring the assets of an insured depository institution under 
subsection (f) or (k) of this section with such financial assistance as it could provide an 
insured institution under this subsection. 

(4) Least-cost resolution required 

(A) In general 

Notwithstanding any other provision of this chapter, the Corporation may not exercise 
any authority under this subsection or subsection (d), (f), (h), (i), or (k) of this section 
with respect to any insured depository institution unless-- 
(i) the Corporation determines that the exercise of such authority is necessary to meet 

the obligation of the Corporation to provide insurance coverage for the insured deposits 

in such institution; and 
(ii) the total amount of the expenditures by the Corporation and obligations incurred by 
the Corporation (including any immediate and long-term obligation of the Corporation 
and any direct or contingent liability for future payment by the Corporation) in connection 
with the exercise of any such authority with respect to such institution is the least costly 
to the Deposit Insurance Fund of all possible methods for meeting the Corporation’s 
obligation under this section. 

(B) Determining least costly approach 

In determining how to satisfy the Corporation’s obligations to an institution’s insured 
depositors at the least possible cost to the Deposit Insurance Fund, the Corporation shall 
comply with the following provisions: 
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(i) Present-value analysis; documentation required 

The Corporation shall-- 
(:I) evaluate alternatives on a present-value basis, using a realistic discount rate; 
(:II) document that evaluation and the assumptions on which the evaluation is based, 
including any assumptions with regard to interest rates, asset recovery rates, asset 
holding costs, and payment of contingent liabilities; and 
(III) retain the documentation for not less than 5 years. 

(ii) Foregone tax revenues 

Federal tax revenues that the Government would forego as the result of a proposed 
transaction, to the extent reasonably ascertainable, shall be treated as if they were 
revenues foregone by the Deposit Insurance Fund. 

(C) Time of determination 

(i) General rule 

For purposes of this subsection, the determination of the costs of providing any 
assistance under paragraph (1) or (2) or any other provision of this section with respect 
to any depository institution shall be made as of the date on which the Corporation 
makes the determination to provide such assistance to the institution under this section. 

(ii) Rule for liquidations 

For purposes of this subsection, the determination of the costs of liquidation of any 
depository institution shall be made as of the earliest of-- 
(I) the date on which a conservator is appointed for such institution; 
(II) the date on which a receiver is appointed for such institution; or 

(III) the date on which the Corporation makes any determination to provide any 
assistance under this section with respect to such institution. 

(D) Liquidation costs 

In determining the cost of liquidating any depository institution for the purpose of 
comparing the costs under subparagraph (A) (with respect to such institution), the 
amount of such cost may not exceed the amount which is equal to the sum of the insured 
deposits of such institution as of the earliest of the dates described in subparagraph (C), 
minus the present value of the total net amount the Corporation reasonably expects to 
receive from the disposition of the assets of such institution in connection with such 

liquidation. 

(E) Deposit Insurance Fund available for intended purpose only 

(i) In general 

After December 31, 1994, or at such earlier time as the Corporation determines to be 
appropriate, the Corporation may not take any action, directly or indirectly, with respect 

to any insured depository institution that would have the effect of increasing losses to the 
Deposit Insurance Fund by protecting-- 
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(:I) depositors for more than the insured portion of deposits (determined without regard 
to whether such institution is liquidated); or 
(:II) creditors other than depositors. 

(ii) Deadline for regulations 

The Corporation shall prescribe regulations to implement clause (i) not later than January 
1, 1994, and the regulations shall take effect not later than January 1, 1995. 

(iii) Purchase and assumption transactions 

No provision of this subparagraph shall be construed as prohibiting the Corporation from 

allowing any person who acquires any assets or assumes any liabilities of any insured 
depository institution for which the Corporation has been appointed conservator or 
receiver to acquire uninsured deposit liabilities of such institution so long as the insurance 
fund does not incur any loss with respect to such deposit liabilities in an amount greater 
than the loss which would have been incurred with respect to such liabilities if the 
institution had been liquidated. 

(F) Discretionary determinations 

Any determination which the Corporation may make under this paragraph shall be made 
in the sole discretion of the Corporation. 

(G) Systemic risk 

(i) Emergency determination by Secretary of the Treasury 

Notwithstanding subparagraphs (A) and (E), if, upon the written recommendation of the 
Board of Directors (upon a vote of not less than two-thirds of the members of the Board 
of Directors) and the Board of Governors of the Federal Reserve System (upon a vote of 

not less than two-thirds of the members of such Board), the Secretary of the Treasury (in 

consultation with the President) determines that-- 
(I) the Corporation’s compliance with subparagraphs (A) and (E) with respect to an 

insured depository institution would have serious adverse effects on economic conditions 
or financial stability; and 
(II) any action or assistance under this subparagraph would avoid or mitigate such 

adverse effects, 

the Corporation may take other action or provide assistance under this section as 
necessary to avoid or mitigate such effects. 

(ii) Repayment of loss 

The Corporation shall recover the loss to the Deposit Insurance Fund arising from any 
action taken or assistance provided with respect to an insured depository institution 
under clause (i) expeditiously from 1 or more emergency special assessments on the 
insured depository institutions equal to the product of-- 

(I) an assessment rate established by the Corporation; and 
(II) the amount of each insured depository institution’s average total assets during the 
assessment period, minus the sum of the amount of the institution’s average total 
tangible equity and the amount of the institution’s average total subordinated debt. 
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(iii) Documentation required 

The Secretary of the Treasury shall-- 
(I) document any determination under clause (i); and 
(:II) retain the documentation for review under clause (iv). 

(iv) GAO review 

The Comptroller General of the United States shall review and report to the Congress on 
any determination under clause (i), including-- 
(1:) the basis for the determination; 
(:l:I) the purpose for which any action was taken pursuant to such clause; and 
(:l:II) the likely effect of the determination and such action on the incentives and conduct 
of insured depository institutions and uninsured depositors. 

(v) Notice 

(I) In general 

The Secretary of the Treasury shall provide written notice of any determination under 
clause (i) to the Committee on Banking, Housing, and Urban Affairs of the Senate and the 
Committee on Banking, Finance and Urban Affairs of the House of Representatives. 

(II) Description of basis of determination 

The notice under subclause (I) shall include a description of the basis for any 
determination under clause (i). 

(H) Rule of construction 

No provision of law shall be construed as permitting the Corporation to take any action 
prohibited by paragraph (4) unless such provision expressly provides, by direct reference 
to this paragraph, that this paragraph shall not apply with respect to such action. 

(5) The Corporation may not use its authority under this subsection to purchase the voting 
or common stock of an insured depository institution. Nothing in the preceding sentence 
shall be construed to limit the ability of the Corporation to enter into and enforce 
covenants and agreements that it determines to be necessary to protect its financial 
interest. 

(6)(A) During any period in which an insured depositor5, institution has received 
assistance under this subsection and such assistance is still outstanding, such insured 
depository institution may defer the payment of any State or local tax which is 
determined on the basi s of the deposits held by such insured depository institution or of 
the interest or dividends paid on such deposits. 

(B) When such insured depositor5, institution no longer has any outstanding assistance, 
such insured depository institution shall pay all taxes which were deferred under 
subparagraph (A). Such payments shall be made in accordance with a payment plan 
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established by the Corporation, after consultation with the applicable State and local 
taxing authorities. 

(7) The transfer of any assets or liabilities associated with any trust business of an insured 
depository institution in default under subparagraph (2)(A) shall be effective without any 

State or Federal approval, assignment, or consent with respect thereto. 

(8) Assistance before appointment of conservator or receiver 

(A) In general 

Subject to the least-cost provisions of paragraph (4), the Corporation shall consider 
providing direct financial assistance under this section for depository institutions before 
the appointment of a conservator or receiver for such institution only under the following 

circu instances: 

(i) Troubled condition criteria 

The Corporation determines-- 
(:I) grounds for the appointment of a conservator or receiver exist or likely will exist in 
the future unless the depository institution’s capital levels are increased; and 
(:II) it is unlikely that the institution can meet all currently applicable capital standards 

without assistance. 

(ii) Other criteria 

The depository institution meets the following criteria: 

(~’) The appropriate Federal banking agency and the Corporation have determined that, 
during such period of time preceding the date of such determination as the agency or the 
Corporation considers to be relevant, the institution’s management has been competent 

and has complied with applicable laws, rules, and supervisory directives and orders. 
(II) The institution’s management did not engage in any insider dealing, speculative 
practice, or other abusive activity. 

(B) Public disclosure 

Any determination under this paragraph to provide assistance under this section shall be 
made in writing and published in the Federal Register. 

(9) Any assistance provided under this subsection may be in subordination to the fights of 
depositors and other creditors. 

(10) In its annual report to the Congress, the Corporation shall report the total amount it 
has saved, or estimates it has saved, by exercising the authority provided in this 

subsection. 

(11) Repealed. Pub.L. 109173, § 8(a)(19)(e), Feb. 15, 2006, 119 Stat. 3613 
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(d) Sale of assets to Corporation 

(1) In general 

Any conservator, receiver, or liquidator appointed for any insured depository institution in 

default, including the Corporation acting in such capacity, shall be entitled to offer the 
assets of such depository institutions for sale to the Corporation or as security for loans 
from the Corporation. 

(2) Proceeds 

The proceeds of every sale or loan of assets to the Corporation shall be utilized for the 
same purposes and in the same manner as other funds realized from the liquidation of 
the assets of such depository institutions. 

(3) Rights and powers of Corporation 

(A) In general 

With respect to any asset acquired or liability assumed pursuant to this section, the 
Corporation shall have all of the rights, powers, privileges, and authorities of the 
Corporation as receiver under sections 1821 and 1825(b) of this title. 

(B) Rule of construction 

Such rights, powers, privileges, and authorities shall be in addition to and not in 

derogation of any rights, powers, privileges, and authorities otherwise applicable to the 
Corporation. 

(C) Fiduciary responsibility 

In exercising any right, power, privilege, or authority described in subparagraph (A), the 
Corporation shall continue to be subject to the fiduciary duties and obligations of the 
Corporation as receiver to claimants against the insured depository institution in 
receivership. 

(D) Disposition of assets 

In exercising any right, power, privilege, or authority described in subparagraph (A) 
regarding the sale or disposition of assets sold to the Corporation pursuant to paragraph 

(1), the Corporation shall conduct its operations in a manner which-- 
(i) maximizes the net present value return from the sale or disposition of such assets; 
(ii) minimizes the amount of any loss realized in the resolution of cases; 
(iii) ensures adequate competition and fair and consistent treatment of offerors; 
(iv) prohibits discrimination on the basis of race, sex, or ethnic groups in the solicitation 

and consideration of offers; and 
(v) maximizes the preservation of the availability and affordability of residential real 
property for low- and moderate-income individuals. 

(4) Loans 
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The Corporation, in its discretion, may make loans on the security of or may purchase 
and liquidate or sell any part of the assets of an insured depository institution which is 
now or may hereafter be in default. 

(e) Agreements against interests of Corporation 

(1) In general 

No agreement which tends to diminish or defeat the interest of the Corporation in any 
asset acquired by it under this section or section 1821 of this title, either as security for a 

loan or by purchase or as receiver of any insured depository institution, shall be valid 
against the Corporation unless such agreement-- 
(.~) is in writing, 
(B) was executed by the depository institution and any person claiming an adverse 
interest thereunder, including the obligor, contemporaneously with the acquisition of the 

asset by the depository institution, 
(C) was approved by the board of directors of the depository institution or its loan 
committee, which approval shall be reflected in the minutes of said board or committee, 

and 
(D) has been, continuously, from the time of its execution, an official record of the 
depository institution. 

(2) Exemptions from contemporaneous execution requirement 

An agreement to provide for the lawful collateralization of-- 
(A) deposits of, or other credit extension by, a Federal, State, or local governmental 
entity, or of any depositor referred to in section 1821(a)(2) of this title, including an 
agreement to provide collateral in lieu of a surety bond; 
(B) bankruptcy estate funds pursuant to section 345(b)(2) of Title :i:1; 
(C) extensions of credit, including any overdraR, from a Federal reserve bank or Federal 
home loan bank; or 
(B) one or more qualified financial contracts, as defined in section 1821(e)(8)(D) of this 
title, 

shall not be deemed invalid pursuant to paragraph (1)(B) solely because such agreement 
was not executed contemporaneously with the acquisition of the collateral or because of 
pledges, delivery, or substitution o~: the collateral made in accordance with such 
agreement° 

(f) Assisted emergency interstate acquisitions 

(1) This subsection shall apply only to an acquisition of an insured bank or a holding 
company by an out-of-State bank [FN2] savings association or out-of-State holding 
company for which the Corporation provides assistance under subsection (c) of this 
section. 

(2)(A) Whenever an insured bank with total assets of $500,000,000 or more (as 
determined from its most recent report of condition) is in default, the Corporation, as 
receiver, may, in its discretion and upon such terms and conditions as the Corporation 
may determine, arrange the sale of assets of the bank in default and the assumption of the 
liabilities of the bank in default, including the sale of such assets to and the assumption of 
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such liabilities by an insured depository institution located in the State where the bank in 
default ~vas chartered but established by an out-of-State bank or holding company. Where 
otherwise lawfully required, a transaction under this subsection must be approved by the 
primary Federal or State supervisor of all parties thereto. 

(B)(i) Before making a determination to take any action under subparagraph (A), the 
Corporation shall consult the State bank supervisor of the State in which the insured bank 
in default was chartered. 

(ii) The State bank supervisor shall be given a reasonable opportunity, and in no event 
less than forty-eight hours, to object to the use of the provisions of this paragraph. Such 
notice may be provided by the Corporation prior to its appointment as receiver, but in 
anticipation of an impending appointment. 

(iii) If the State supervisor objects during such period, the Corporation may use the 
authority of this paragraph only by a vote of 75 percent of the Board of Directors. The 
Board of Directors shall provide to the State supervisor, as soon as practicable, a written 
certification of its determination. 

(3) Emergency interstate acquisitions of insured banks in danger of default 

(A) Acquisition of insured banks in danger of default 

One or more out-of-State banks or out-of-State holding companies may acquire and 
retain all or part of the shares or assets of, or otherwise acquire and retain-- 
(i) an insured bank in danger of default which has total assets of $500,000,000 or more; 

or 

(ii) 2 or more affiliated insured banks in danger of closing which have aggregate total 
assets of $500,000,000 or more, if the aggregate total assets of such banks is equal to or 
greater than 33 percent of the aggregate total assets of all affiliated insured banks. 

(B) Acquisition of a holding company or other bank affiliate 

If one or more out-of-State banks or out-of-State holding companies acquire 1 or more 
affiliated insured banks under subparagraph (A) the aggregate total assets of which is 
equal to or greater than 33 percent of the aggregate total assets of all affiliated insured 
banks, any such out-of-State bank or out-of-State holding company may also, as part of 
the same transaction, acquire and retain the shares or assets of, or otherwise acquire 
and retain-- 
(i) the holding company which controls the affiliated insured banks so acquired; or 
(ii) any other affiliated insured bank, 

(C) Request for assistance by corporate board of directors 

The Corporation may assist an acquisition or merger authorized under subparagraph (A) 

only if the board of directors or trustees of each insured bank in danger of default which 
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is being acquired has requested in writing that the Corporation assist the acquisition or 
merger. 

(D) Certain acquisitions authorized after assistance is provided 

Notwithstanding paragraph (1), if-- 
(i) at any time after August 10, 1987, the Corporation provides any assistance under 

subsection (c) of this section to an insured bank; and 
(ii) at the time such assistance is granted, the insured bank, the holding company which 
controls the insured bank (if any), or any affiliated insured bank is eligible to be acquired 

by an out-of-State bank or out-of-State holding company under this paragraph, 

the insured bank, the holding company, and such other affiliated insured bank shall 
remain eligible, subject to such terms and conditions as the Corporation (in the 
Corporation’s discretion) may impose, to be acquired by an out-of-State bank or out-of- 
State holding company under this paragraph as long as any portion of such assistance 
remains outstanding. 

(E) State bank supervisor approval 

The Corporation may take no final action in connection with any acquisition under this 
paragraph unless the State bank supervisor of the State in which the bank in danger of 
default is located approves the acquisition. 

(F) Other requirements not affected 

This paragraph does not affect any other requirement under Federal or State law for 
regulatory approval of an acquisition under this paragraph. 

(G) Acquisition may be conditioned on receipt of consideration for Corporation’s 
assistance 

Any acquisition described in subparagraph (D) may be conditioned on the receipt of such 
consideration for the Corporation’s assistance as the Board of Directors deems 
appropriate. 

(4)(A) Acquisitions not subject to certain other laws 

Section 1842(d) of this title, any provision of State law, and section 1730a(e)(3) of this 
tide shall not apply to prohibit any acquisition under paragraph (2) or (3), except that an 
out-of-State bank may make such an acquisition only if such ownership is otherwise 
specifically authorized. 

(B) Any subsidiary created by operation of this subsection may retain and operate any 
existing branch or branches of the institution merged with or acquired under paragraph 
(2) or (3), but otherwise shall be subject to the conditions upon which a national bank 
may, establish and operate branches in the State in which such insured institution is 
located. 
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(C) No insured institution acquired under this subsection shall after it is acquired move 
its principal office or any branch office which it would be prohibited from moving if the 
institution were a national bank. 

(D) Subsequent nonemergency interstate acquisitions subject to State law 

(i) In general 

Any out-of-State bank holding company which acquires control of an insured bank in any 
State under paragraph (2) or (3) may acquire any other insured bank and establish 
branches in such State to the same extent as a bank holding company whose insured 
bank subsidiaries’ operations are principally conducted in such State may acquire any 

other insured bank or establish branches. 

(ii) Delayed date of applicability 

Clause (i) shall not apply with respect to any out-of-State bank holding company referred 

to in such clause before the earlier of-- 
(I) the end of the 2-year period beginning on the date the acquisition referred to in such 
clause with respect to such company is consummated; or 
(II) the end of any period established under State law during which such out-of-State 
bank holding company may not be treated as a bank holding company whose insured 
bank subsidiaries’ operations are principally conducted in such State for purposes of 
acquiring other insured banks or establishing bank branches. 

(iii) Determination of principally conducted 

For purposes of this subparagraph, the State in which the operations of a holding 
company’s insured bank subsidiaries are principally conducted is the State determined 
under section 1842(d) of this title with respect to such holding company. 

(E) Certain State interstate banking laws inapplicable 

Any holding company which acquires control of any insured bank or holding company 
under paragraph (2) or (3) or subparagraph (D) of this paragraph shall not, by reason of 
such acquisition, be required under the law of any State to divest any other insured bank 
or be prevented from acquiring any other bank or holding company. 

(5) In determining whether to arrange a sale of assets and assumption of liabilities or an 
acquisition or a merger under the authority of paragraph (2) or (3), the Corporation may 
solicit such offers or proposal s as are practicable from any prospective purchasers or 
merger partners it determines, in its sole discretion, are both qualified and capable of 
acquiring the assets and liabilities of the bank in default or the bank in danger of default. 

(6)(A) If, after receiving offers, the offer presenting the lowest expense to the 
Corporation, that is in a form and with conditions acceptable to the Corporation 
(hereinafter referred to as the "lowest acceptable offer"), is from an offeror that is not an 
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existing in-State bank of the same type as the bank that is in default or is in danger of 
default (or, where the bank is an insured bank other than a mutual savings bank, the 
lowest acceptable offer is not from an in-State holding company), the Corporation shall 
permit the offeror which made the initial lowest acceptable offer and each offeror who 
made an offer the estimated cost of which to the Corporation was within 15 per centum or 
$15,000,000, whichever is less, of the initial lowest acceptable offer to submit a new 
offer. 

(B) In considering authorizations under this subsection, the Corporation shall give 
consideration to the need to minimize the cost of financial assistance and to the 
maintenance of specialized depository institutions. The Corporation shall authorize 
transactions under this subsection considering the following priorities: 
(i) First, between depository institutions of the same type within the same State. 

(ii) Second, between depository institutions of the same type-- 
(I) in different States which by statute specifically authorize such acquisitions; or 
(II) in the absence of such statutes, in different States which are contiguous. 
(iii) Third, between depository institutions of the same type in different States other than 

the States described in clause (ii). 
(iv) Fourth, between depository institutions of different types in the same State. 
(v) Fifth, between depository institutions of different types-- 
(I) in different States which by statute specifically authorize such acquisitions; or 
(II) in the absence of such statutes, in different States which are contiguous. 
(vi) Sixth, between depository institutions of different types in different States other 

than the States described in clause (v). 

(C) Minority bank priority 

In the case of a minority-controlled bank, the Corporation shall seek an offer from other 
minority-controlled banks before proceeding with the bidding priorities set forth in 
subparagraph (B). 

(D) In determining the cost of offers and reoffers, the Corporation’s calculations and 
estimations shall be determinative. The Corporation may set reasonable time limits on 
offers and reoffers. 

(7) No sale may be made under the provisions of paragraph (2) or (3)-- 
(&) which would result in a monopoly, or which would be in furtherance of any 

combination or conspiracy to monopolize or to attempt to monopolize the business of 
banking in any part of the United States; 
(B) whose effect in any section of the country may be substantially to lessen 
competition, or to tend to create a monopoly, or which in any other manner would be in 
restraint of trade, unless the Corporation finds that the anticompetitive effects of the 
proposed transactions are clearly outweighed in the public interest by the probable effect 
of the transaction in meeting the convenience and needs of the community to be served; 

or 
(C) if in the opinion of the Corporation the acquisition threatens the safety and 
soundness of the acquirer or does not result in the future viability of the resulting 

depository institution. 
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(8) As used in this subsection-- 
(A) the term "in-State depository institution or in-State holding company" means an 
existing insured depository institution currently operating in the State in which the bank 

in default or the bank in danger of default is chartered or a company that is operating an 

insured depository institution subsidiary in the State in which the bank in default or the 
bank in danger of default is chartered; 
(B) the term "acquire" means to acquire, directly or indirectly, ownership or control 
through-- 
(i) an acquisition of shares; 
(ii) an acquisition of assets or assumption of liabilities; 
(iii) a merger or consolidation; or 
(iv) any similar transaction; 

(C) the term "affiliated insured bank" means-- 
(i) when used in connection with a reference to a holding company, an insured bank 
which is a subsidiary of such holding company; and 

(ii) when used in connection with a reference to 2 or more insured banks, insured banks 
which are subsidiaries of the same holding company; and 
(D) the term "subsidiary" has the meaning given to such term in section 1841(d) of this 

title. 

(9) No assistance authorized for certain subsidiaries of holding companies 

(A) In general 

The Corporation shall not provide any assistance to a subsidiary, other than a subsidiary 
that is an insured depository institution, of a holding company in connection with any 
acquisition under this subsection. 

(B) Intermediate holding company permitted 

This paragraph does not prohibit an intermediate holding company or an affiliate of an 
insured depository institution from being a conduit for assistance ultimately intended for 

an insured bank. 

(10) Annual report 

(A) Required 

In its annual report to Congress the Corporation shall include a report on the acquisitions 

under this subsection during the preceding year. 

(B) Contents 

The report required under subparagraph (A) shall contain the following information: 
(i) The number of acquisitions under this subsection. 
(ii) A brief description of each such acquisition and the circumstances under which such 
acqu isition occu rred. 

(11) Determination of total assets 

For purposes of this subsection, the total assets of any insured bank shall be determined 
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on the basis of the most recent report of condition of such bank which is available at the 
time of such determination. 

(12) Acquisition of minority bank by minority bank holding company without 
regard to asset size 

(A) In general 

For the purpose of ensuring continued minority control of a minority-controlled bank, 
paragraphs (2) and (3) shall apply with respect to the acquisition of a minority-controlled 
bank by an out-of-State minority-controlled depository institution or depository institution 
holding company without regard to the fact that the total assets of such minority- 

controlled bank are less than $500,000,000. 

(B) Definitions 

For purposes of this paragraph: 

(i) Minority bank 

The term "minority bank" means any depository institution described in clause (i), (ii), or 

(iii) of section 461(b)(1)(A) of this title-- 
(I) more than 50 percent of the ownership or control of which is held by one or more 
minority individuals; and 
(II) more than 50 percent of the net profit or loss of which accrues to minority 

individuals. 

(ii) Minority 

The term "minority" means any Black American, Native American, Hispanic American, or 

Asian American. 

(g) Payment of interest on stock subscriptions 

Prior to July 1, 1951, the Corporation shall pay out of its capital account to the Secretary 
of the Treasury an amount equal to 2 per centum simple interest per annum on amounts 
advanced to the Corporation on stock subscriptions by the Secretary of the Treasury and 

the Federal Reserve banks, from the time of such advances until the amounts thereof 
were repaid. The amount payable hereunder shall be paid in two equal installments, the 
first installment to be paid prior to December 31, 11950. 

(h) Reopening or aversion of closing of insured branch of foreign bank 

The powers conferred on the Board of Directors and the Corporation by this section to 
take action to reopen an insured depository institution in default or to avert the default of 
an insured depository institution may be used with respect to an insured branch of a 
foreign bank if, in the judgment of the Board of Directors, the public interest in avoiding 
the default of such branch substantially outweighs any additional risk of loss to the 
Deposit Insurance Fund which the exercise of such powers would entail. 
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(i) Repealed. Pub.[_. 97-320, § 206, Oct. 15, 1982, 96 Stat. 1496 

(j) Loan loss amortization for certain banks 

(1) Eligibility 

The appropriate Federal banking agency shall permit an agricultural bank to take the 
actions referred to in paragraph (2) if it finds that-- 
(A) there is no evidence that fraud or criminal abuse on the part of the bank led to the 

losses referred to in paragraph (2); and 
(B) the agricultural bank has a plan to restore its capital, not later than the close of the 
amortization period established under paragraph (2), to a level prescribed by the 
appropriate Federal banking agency. 

(2) Seven-year loss amortization 

(/~) Any loss on any qualified agricultural loan that an agricultural bank would otherwise 
be required to show on its annual financial statement for any year between December 31, 
1983, and January 1, 1992, may be amortized on its financial statements over a period of 
not to exceed 7 years, as provided in regulations issued by the appropriate Federal 

banking agency. 
(B) An agricultural bank may reappraise any real estate or other property, real or 
personal, that it acquired coincident to the making of a qualified agricultural loan and that 
it owned on January 1, 1983, and any such additional property that it acquires prior to 
January 1, 1992. Any loss that such bank would otherwise be required to show on its 
annual financial statements as the result of any such reappraisal may be amortized on its 
financial statements over a period of not to exceed 7 years, as provided in regulations 
issued by the appropriate Federal banking agency. 

(3) Regulations 

Not later than 90 days after August 10, 1987, the appropriate Federal banking agency 

shall issue regulations implementing this subsection with respect to banks that it 
supervises, including regulations implementing the capital restoration requirement of 
paragraph (1)(B). 

(4) Definitions 

As used in this subsection-- 
(A) the term "agricultural bank" means a bank-- 
(i) the deposits of which are insured by the Federal Deposit Insurance Corporation; 
(ii) which is located in an area the economy of which is dependent on agriculture; 

(iii) which has assets of $100,000,000 or less; and 

(iv) which has-- 
(I) at least 25 percent of its total loans in qualified agricultural loans; or 
(II) fewer than 25 percent of its total loans in qualified agricultural loans but which the 
appropriate Federal banking agency or State bank commissioner recommends to the 
Corporation for eligibility under this section, or which the Corporation, on its motion, 
deems eligible; and 
(B) the term "qualified agricultural loan" means a loan made to finance the production of 
agricultural products or livestock in the United States, a loan secured by farmland or farm 
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machinery, or such other category of loans as the appropriate Federal banking agency 
may deem eligible. 

(5) Maintenance of portfolio 

As a condition of eligibility under this subsection, the agricultural bank must agree to 
maintain in its loan portfolio a percentage of agricultural loans which is not lower than the 
percentage of such loans in its loan portfolio on January 1, 1986. 

(k) Emergency acquisitions 

(1) In general 

(A) Acquisitions authorized 

(i) Transactions described 

Notwithstanding any provision of State law, upon determining that severe financial 
conditions threaten the stability of a significant number of savings associations, or of 
savings associations possessing significant financial resources, the Corporation, in its 

discretion and if it determines such authorization would lessen the risk to the 
Corporation, may authorize-- 
(~’) a savings association that is eligible for assistance pursuant to subsection (c) of this 
section to merge or consolidate with, or to transfer its assets and liabilities to, any other 
savings association or any insured bank, 
(II) any other savings association to acquire control of such savings association, or 
(III) any company to acquire control of such savings association or to acquire the assets 

or assume the liabilities thereof. 

The Corporation may not authorize any transaction under this subsection unless the 
Corporation determines that the authorization will not present a substantial risk to the 
safety or soundness of the savings association to be acquired or any acquiring entity. 

(ii) Terms of transactions 

Mergers, consolidations, transfers, and acquisitions under this subsection shall be on such 
terms as the Corporation shall provide. 

(iii) Approval by appropriate agency 

Where otherwise required by law, transactions under this subsection must be approved 
by the appropriate Federal banking agency of every party thereto. 

(iv) Acquisitions by savings associations 

Any Federal savings association that acquires another savings association pursuant to 
clause (i) may, with the concurrence of the Director of the Office of Thrift Supervision, 
hold that savings association as a subsidiary notwithstanding the percentage limitations 

of section 1464(c)(4)(B) of this title. 

(v) Dual service 
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Dual service by a management official that would otherwise be prohibited under the 
Depository Institution Management Interlocks Act [12 U.S.C.A. § 3201 et seq.] may, with 
the approval of the Corporation, continue for up to 10 years. 

(vi) Continued applicability of certain state restrictions 

Nothing in this subsection overrides or supersedes State laws restricting or limiting the 
activities of a savings association on behalf of another entity. 

(B) Consultation with State official 

(i) Consultation required 

Before making a determination to take any action under subparagraph (A), the 
Corporation shall consult the State official having jurisdiction of the acquired institution. 

(ii) Period for State response 

The official shall be given a reasonable opportunity, and in no event less than 48 hours, 
to object to the use of the provisions of this paragraph. Such notice may be provided by 
the Corporation prior to its appointment as receiver, but in anticipation of an impending 
appointment. 

(iii) Approval over objection of State official 

If the official objects during such period, the Corporation may use the authority of this 
paragraph only by a vote of 75 percent or more of the voting members of the Board of 
Directors. The Corporation shall provide to the official, as soon as practicable, a written 
certification of its determination. 

(2) Solicitation of offers 

(A) In general 

In considering authorizations under this subsection, the Corporation may solicit such 
offers or proposals as are practicable from any prospective purchasers or merger partners 
it determines, in its sole discretion, are both qualified and capable of acquiring the assets 
and liabilities of the savings association, 

(B) Minority-controlled institutions 

In the case of a minority-controlled depository institution, the Corporation shall seek an 
offer from other minority-controlled depository institutions before seeking an offer from 
other persons or entities. 

(3) Determination of costs 

In determining the cost of offers under this subsection, the Corporation’s calculations and 
estimations shall be determinative. The Corporation may set reasonable time limits on 
offe rs, 

(4) Branching provisions 
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(A) In general 

If a merger, consolidation, transfer, or acquisition under this subsection involves a 
savings association eligible for assistance and a bank or bank holding company, a savings 
association may retain and operate any existing branch or branches or any other existing 
facilities. If the savings association continues to exist as a separate entity, it may 
establish and operate new branches to the same extent as any savings association that is 
not affiliated with a bank holding company and the home office of which is located in the 

same State. 

(B) Restrictions 

(i) In general 

Notwithstanding subparagraph (A), if-- 
(~:) a savings association described in such subparagraph does not have its home office in 

the State of the bank holding company bank subsidiary, and 
(II) such association does not qualify as a domestic building and loan association under 
section 7701(a)(19) of Title 26, or does not meet the asset composition test imposed by 
subparagraph (C) of that section on institutions seeking so to qualify, 

such savings association shall be subject to the conditions upon which a bank may retain, 

operate, and establish branches in the State in which the savings association is located. 

(ii) Transition period 

The Corporation, for good cause shown, may allow a savings association up to 2 years to 
comply with the requirements of clause (i). 

(5) Assistance before appointment of conservator or receiver 

(A) Assistance proposals 

The Corporation shall consider proposals by savings associations for assistance pursuant 
to subsection (c) of this section before grounds exist for appointment of a conservator or 
receiver for such member under the following circumstances: 

(i) Troubled condition criteria 

The Corporation determines-- 
(~:) that grounds for appointment of a conservator or receiver exist or likely will exist in 
the future unless the member’s tangible capital is increased; 
(~:I) that it is unlikely that the member can achieve positive tangible capital without 

assistance; and 
(III) that providing assistance pursuant to the member’s proposal would be likely to 
lessen the risk to the Corporation. 

(ii) Other criteria 

The member meets the following criteria: 
(~’) Before August 9, 1989, the member was solvent under applicable regulatory 
accounting principles but had negative tangible capital. 
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(II) The member’s negative tangible capital position is substantially attributable to its 
participation in acquisition and merger transactions that were instituted by the Federal 
Home Loan Bank Board or the Federal Savings and Loan Insurance Corporation for 
supervisory reasons. 

(III) The member is a qualified thrift lender (as defined in section 1467a(m) of this title) 
or would be a qualified thrift lender if commercial real estate owned and nonperforming 
commercial loans acquired in acquisition and merger transactions that were instituted by 

the Federal Home Loan Bank Board or the Federal Savings and Loan Insurance 

Corporation for supervisory reasons were excluded from the member’s total assets. 
(IV) The appropriate Federal banking agency has determined that the member’s 

management is competent and has complied with applicable laws, rules, and supervisory 

directives and orders. 
(V) The member’s management did not engage in insider dealing or speculative practices 

or other activities that jeopardized the member’s safety and soundness or contributed to 
its impaired capital position. 
(VI) The member’s offices are located in an economically depressed region. 

(B) Corporation consideration of assistance proposal 

If a member meets the requirements of clauses (i) and (ii) of subparagraph (A), the 
Corporation shall consider providing direct financial assistance. 

(C) "Economically depressed region" defined 

For purposes of this paragraph, the term "economically depressed region" means any 
geographical region which the Corporation determines by regulation to be a region within 

which real estate values have suffered serious decline due to severe economic conditions, 
such as a decline in energy or agricultural values or prices. 

12 USC 1825 

§ 1825, Issuance of notes, debentures, bonds, and other obligations; 
exemption from taxation 

(a) General rule 

All notes, debentures, bonds, or other such obligations issued by the Corporation shall 

be exempt, both as to principal and interest, from all taxation (except estate and 
inheritance taxes) now or hereafter imposed by the United States, by any Territory, 
dependency, or possession thereof, or by any State, county, municipality, or local taxing 
authority: Provided, That interest upon or any income from any such obligations and 

gain from the sale or other disposition of such obligations shall not have any exemption, 
as such, and loss from the sale or other disposition of such obligations shall not have 

any special treatment, as such, under the Internal Revenue Code, or laws amendatory 
or supplementary thereto. The Corporation, including its franchise, its capital, reserves, 
and surplus, and its income, shall be exempt from all taxation now or hereafter imposed 
by the United States, by any Territory, dependency, or possession thereof, or by any 
State, county, municipality, or local taxing authority, except that any real property of 
the Corporation shall be subject to State, Territorial, county, municipal, or local taxation 

to the same extent according to its value as other real property is taxed. 
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(b) Other exemptions 

When acting as a receiver, the following provisions shall apply with respect to the 
Corporation: 

(1) The Corporation including its franchise, its capital, reserves, and surplus, and its 
income, shall be exempt from all taxation imposed by any State, county, municipality, 
or local taxing authority, except that any real property of the Corporation shall be 
subject to State, territorial, county, municipal, or local taxation to the same extent 
according to its value as other real property is taxed, except that, notwithstanding the 
failure of any person to challenge an assessment under State law of such property’s 
value, such value, and the tax thereon, shall be determined as of the period for which 
such tax is imposed. 

(;~) No property of the Corporation shall be subject to levy, attachment, garnishment, 
foreclosure, or sale without the consent of the Corporation, nor shall any involuntary 
lien attach to the property of the Corporation. 

(3) The Corporation shall not be liable for any amounts in the nature of penalties or 
fines, including those arising from the failure of any person to pay any real property, 
personal property, probate, or recording tax or any recording or filing fees when due. 

This subsection shall not apply with respect to any tax imposed (or other amount 
arising) under the Internal Revenue Code of 1986. 

(4) Exemption from criminal prosecution 

The Corporation shall be exempt from all prosecution by the United States or any 
State, county, municipality, or local authority for any criminal offense arising under 
Federal, State, county, municipal, or local law, which was allegedly committed by the 
institution, or persons acting on behalf of the institution, prior to the appointment of 
the Corporation as receiver. 

(c) Limitation on borrowing 

(1) Cost estimate for outstanding obligations, guarantees, and liabilities 

As soon as practicable after August 9, 1989, the Corporation shall estimate the 
aggregate cost to the Corporation for all outstanding obligations and guarantees of the 
Corporation which were issued, and all outstanding liabilities which were incurred, by 
the Corporation before August 9, 1989. 

(2) Estimate of notes and other obligations required 

Before issuing an obligation or making a guarantee, the Corporation shall estimate the 
cost of such obligations or guarantees. 

(3) Inclusion of estimates in financial statements 

The Corporation shall-- 

(.~) reflect in its financial statements the estimates made by the Corporation under 
paragraphs (1) and (2) of the aggregate amount of the costs to the Corporation for 
outstanding obligations and other liabilities, and 
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(B) make such adjustments as are appropriate in the estimate of such aggregate 
amount not less frequently than quarterly. 

(4) Estimate of other assets required 

The Corporation shall-- 

(A) estimate the market value of assets held by it as a result of case resolution 
activities, with a reduction for expenses expected to be incurred by the Corporation 
in connection with the management and sale of such assets; 

(B) reflect the amounts so estimated in its financial statements; and 

(C) make such adjustments as are appropriate of such market value not less than 
quarterly. 

(5) Maximum amount limitation on outstanding obligations 

Notwithstanding any other provisions of this chapter, the Corporation may not issue or 
incur any obligation, if, after issuing or incurring the obligation, the aggregate amount 
of obligations of the Deposit Insurance Fund, outstanding would exceed the sum of-- 

(A) the amount of cash or the equivalent of cash held by the Deposit Insurance 

Fund; 

(B) the amount which is equal to 90 percent of the Corporation’s estimate of the fair 
market value of assets held by the Deposit Insurance Fund, other than assets 

described in subparagraph (A); and 

(C) the total of the amounts authorized to be borrowed from the Secretary of the 

Treasury pursuant to section lg24(a) of this title. 

(6) "Obligation" defined 

(A) In general 

For purposes of paragraph (5), the term "obligation" includes-- 

(i) any guarantee issued by the Corporation, other than deposit guarantees; 

(ii) any amount borrowed pursuant to section ]g24 of this title; and 

(iii) any other obligation for which the Corporation has a direct or contingent 
liability to pay any amount. 

(B) Valuation of contingent liabilities 

The Corporation shall value any contingent liability at its expected cost to the 
Corporation. 

(d) Full faith and credit 

The full faith and credit of the United States is pledged to the payment of any obligation 
issued after August 9, 1989, by the Corporation, with respect to both principal and 

interest, if-- 

(:~) the principal amount of such obligation is stated in the obligation; and 

(2) the term to maturity or the date of maturity of such obligation is stated in the 
obligation. 
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12 USC 1827 

§ 1827, Reports by Corporation; audit of financial transactions; report on 
audits; employment of certified public accountants for audits 

(a) Annual reports on the Deposit Insurance Fund and the FSLIC Resolution Fund 

(1) In general 

The Corporation shall annually submit a full report of its operations, activities, budget, 
receipts, and expenditures for the preceding 12-month period. The report shall 
include, with respect to the Deposit Insurance Fund and the FSLIC Resolution Fund, an 
analysis by the Corporation of-- 

(A) the current financial condition of each such fund; 

(B) the purpose, effect, and estimated cost of each resolution action taken for an 
insured depository institution during the preceding year; 

(C) the extent to which the actual costs of assistance provided to, or for the benefit 
of, an insured depository institution during the preceding year exceeded the 
estimated costs of such assistance reported in a previous year under paragraph (A); 

(D) the exposure of the Deposit Insurance Fund to changes in those economic 
factors most likely to affect the condition of that fund; 

(E) a current estimate of the resources needed for the Deposit Insurance Fund or 
the FSLIC Resolution Fund to achieve the purposes of this chapter; and 

(F) any findings, conclusions, and recommendations for legislative and 
administrative actions considered appropriate to future resolution activities by the 
Corporation. 

(2) Manner of submission 

Such report shall be submitted to the President of the Senate and the Speaker of the 
House of Representatives, who shall cause the same to be printed for the information 
of Congress, and the President as soon as practicable after the first day of January 
each year. 

(3) Coordination with other report requirements 

The report required under this subsection shall include the report required under 
section 57a(f)(7) of Title 15. 

(b) Quarterly reports to treasury 

(1) Financial operating plans and forecasts 

Before the beginning of each fiscal quarter, the Corporation shall provide to the 
Secretary of the Treasury a copy of the Corporation’s financial operating plans and 

forecasts. 

(2) Financial condition and reports of operations 
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As soon as practicable after the end of each fiscal quarter, the Corporation shall 
submit to the Secretary of the Treasury a copy of the report of the Corporation’s 

financial condition as of the end of such fiscal quarter and the results of the 
Corporation’s operations during such fiscal quarter. 

(3) Items to be included 

The plans, forecasts, and reports required under this subsection shall reflect the 

estimates required to be made under section |g25(b) of this title of the liabilities and 

obligations of the Corporation described in such section. 

(4) Rule of construction 

The requirement to provide plans, forecasts, and reports to the Secretary of the 
Treasury under this subsection may not be construed as implying any obligation on 
the part of the Corporation to obtain the consent or approval of such Secretary with 
respect to such plans, forecasts, and reports. 

(c) Reports to OMB 

(1) Financial information 

The Corporation shall continue to provide to the Director of the Office of Management 
and Budget financial information consistent with that contained in the reports that 
were being provided to the Director immediately prior to the effective date of the 
Financial Institutions Reform, Recovery, and Enforcement Act of 1989. 

(2) Financial operating plans and forecasts 

The Corporation shall also provide to the Director copies of the Corporation’s financial 
operating plans and forecasts as prepared by the Corporation in the ordinary course of 
its operations, and copies of the quarterly reports of the Corporation’s financial 
condition and results of operations as prepared by the Corporation in the ordinary 
course of its operations. 

(3) Rule of construction 

This subsection may not be construed as implying any obligation on the part of the 
Corporation to consult with or obtain the consent or approval of the Director with 
respect to any reports, plans, forecasts, or other information referred to in paragraph 

(1) or (2) or any jurisdiction or oversight over the affairs or operations of the 
Corporation. 

(d) Audit 

(1) Audit required 
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The Comptroller General shall audit annually the financial transactions of the 
Corporation, the Deposit Insurance Fund and the FSLIC Resolution Fund in accordance 
with generally accepted government auditing standards. 

(2) Access to books and records 

All books, records, accounts, reports, files, and property belonging to or used by the 
Corporation, the Deposit Insurance Fund and the FSLIC Resolution Fund, or by an 

independent certified public accountant retained to audit the Fund’s financial 
statements, shall be made available to the Comptroller General. 

(e) Audit of Corporation 

The finandal transactions of the Corporation shall be audited by the Government 
Accountability Office in accordance with the principles and procedures applicable to 
commercial corporate transactions and under such rules and regulations as may be 
prescribed by the Comptroller General of the United States. The audit shall be conducted 
at the place or places where accounts of the Corporation are normally kept. The 
representatives of the Government Accountability Office shall have access to all books, 
accounts, records, reports, files, and all other papers, things, or property belonging to or 
in use by the Corporation pertaining to its financial transactions and necessary to 
facilitate the audit, and they shall be afforded full facilities for verifying transactions with 
the balances or securities held by depositaries, fiscal agents, and custodians. All such 
books, accounts, records, reports, files, papers, and property of the Corporation shall 
remain in possession and custody of the Corporation. The audit shall begin with financial 
transactions occurring on and after August 31, 1948o The Corporation shall be audited at 
least           once           in           every           three           years. 

(f) Report of audit 

A report of each audit conducted under subsection (b) of this section shall be made by 
the Comptroller General to the Congress not later than six and one-half months following 
the close of the last year covered by such audit. The report to the Congress shall set forth 
the scope of the audit and shall include a statement of assets and liabilities and surplus 
or deficit; a statement of surplus or deficit analysis; a statement of income and 
expenses; a statement of sources and application of funds and such comments and 
information as may be deemed necessary to inform Congress of the financial operations 
and condition of the Corporation, together with such recommendations with respect 
thereto as the Comptroller General may deem advisable. The report shall also show 
specifically any program, expenditure, or other financial transaction or undertaking 
observed in the course of the audit, which, in the opinion of the Comptroller General, has 
been carried on or made without authority of law. A copy of each report shall be 
furnished to the President, to the Secretary of the Treasury, and to the Corporation at the 
time             su bmitted              to              the             Cong ress. 

(g) Assistance in audit; costs 

For the purpose of conducting such audit the Comptroller General is authorized in his 
discretion to employ by contract, without regard to section 5 o~" Tide 4|, professional 
services of firms and organizations of certified public accountants, with the concurrence 
of the Corporation, for temporary periods or for special purposes. The Corporation shall 
reimburse the Government Accountability Office for the cost of any such audit as billed 
therefor by the Comptroller General, and the Government Accountability Office shall 
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deposit the sums so reimbursed into the Treasury as miscellaneous receipts, 

12 USC 1828 

§ 1828, Regulations governing insured depository institutions 

(a) Insurance logo 

(1) Insured depository institutions 

(A) In general 

Each insured depository institution shall display at each place of business maintained by 
that institution a sign or signs relating to the insurance of the deposits of the institution, 
in accordance with regulations to be prescribed by the Corporation. 

(B) Statement to be included 

Each sign required under subparagraph (A) shall include a statement that insured 
deposits are backed by the full faith and credit of the United States Government. 

(2) Regulations 

The Corporation shall prescribe regulations to carry out this subsection, including 
regulations governing the substance of signs required by paragraph (1) and the manner 
of display or use of such signs. 

(3) Penalties 

For each day that an insured depository institution continues to violate this subsection or 
any regulation issued under this subsection, it shall be subject to a penalty of not more 
than $100, which the Corporation may recover for its use. 

(b) Payment of dividends by defaulting depository institutions 

No insured depository institution shall pay any dividends on its capital stock or interest 
on its capital notes or debentures (if such interest is required to be paid only out of net 
profits) or distribute any of its capital assets while it remains in default in the payment of 
any assessment due to the Corporation; and any director or officer of any insured 
depository institution who participates in the declaration or payment of any such dividend 
or interest or in any such distribution shall, upon conviction, be fined not more than 
$1,000 or imprisoned not more than one year, or both: Provided, That, if such default is 
due to a dispute between the insured depository institution and the Corporation over the 
amount of such assessment, this subsection shall not apply if the insured depository 
institution deposits security satisfactory to the Corporation for payment upon final 
determination of the issue. 

(c) Merger transactions; consent of banking agencies; emergency approval; notice; 
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uniform standards; antitrust actions; review de novo; limitations; report to Congress; 
applicability 

(1) Except with the prior written approval of the responsible agency, which shall in every 
case referred to in this paragraph be the Corporation, no insured depository institution 
shall-- 
(.�) merge or consolidate with any noninsured bank or institution; 
(B) assume liability to pay any deposits (including liabilities which would be "deposits" 
except for the proviso in section 1813(/)(5) of this title) made in, or similar liabilities of, 
any noninsured bank or institution; or 
(C) transfer assets to any noninsured bank or institution in consideration of the 
assumption of liabilities for any portion of the deposits made in such insured depository 
institution. 

(2) No insured depository institution shall merge or consolidate vdth any other insured 
depository institution or, either directly or indirectly, acquire the assets o~; or assume 
liability to pay any deposits made in, any other insured depository institution except with 
the prior written approval of the responsible agency, which shall be-- 
(A) the Comptroller of the Currency if the acquiring, assuming, or resuJting bank is to be 
a national bank; 
(B) the Board of Governors of the Federal Reserve System if the acquiring, assuming, or 
resulting bank is to be a State member bank; 
(C) the Corporation if the acquiring, assuming, or resulting bank is to be a State 
nonmember insured bank (except a savings bank supervised by the Director of the Office 
of Thrift Supervision); and 
(D) the Director of the Office of Thrift Supervision if the acquiring, assuming, or resulting 
institution is to be a savings association. 

(3) Notice of any proposed transaction for ~vhich approval is required under paragraph (1) 
or (2) (referred to hereafter in this subsection as a "merger transaction") shall, unless the 
responsible agency finds that it must act immediately in order to prevent the probable 
default of one of the banks or savings associations involved, be published-- 
(~) prior to the granting of approval of such transaction, 
(il) in a form approved by the responsible agency, 
((:::) at appropriate intervals during a period at least as long as the period allowed for 
furnishing reports under paragraph (4) of this subsection, and 
(D) in a newspaper of general circulation in the community or communities where the 
main offices of the banks or savings associations involved are located, or, if there is no 
such newspaper in any such community, then in the newspaper of general circulation 
published nearest thereto. 

(4) Reports on competitive factors 

(A) Request for report 

In the interests of uniform standards and subject to subparagraph (B), before acting on 
any application for approval of a merger transaction, the responsible agency shall-- 
(i) request a report on the competitive factors involved from the Attorney General of the 
United States; and 
(ii) provide a copy of the request to the Corporation (when the Corporation is not the 
responsible agency). 
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(B) Furnishing of report 

The report requested under subparagraph (A) shall be furnished by the Attorney General 
to the responsible agency-- 
(i) not later than 30 calendar days after the date on which the Attorney General received 
the request; or 
(ii) not later than 10 calendar days after such date, if the requesting agency advises the 
Attorney General that an emergency exists requiring expeditious action, 

(C) Exceptions 

A responsible agency may not be required to request a report under subparagraph (A) if- 

(i) the responsible agency finds that it must act immediately in order to prevent the 
probable failure of 1 of the insured depository institutions involved in the merger 
transaction; or 
(ii) the merger transaction involves solely an insured depository institution and 1 or 
more of the affiliates of such depository institution, 

(5) The responsible agency shall not approve- 
(/~) any proposed merger transaction which would result in a monopoly, or which would 
be in furtherance of any combination or conspiracy to monopolize or to attempt to 
monopolize the business of banking in any part of the United States, or 
(B) any other proposed merger transaction whose effect in any section of the country 
may be substantially to lessen competition, or to tend to create a monopoly, or which in 
any other manner would be in restraint of trade, unless it finds that the anticompetitive 
effects of the proposed transaction are clearly outweighed in the public interest by the 
probable effect of the transaction in meeting the convenience and needs of the 
community to be served. 

In every case, the responsible agency shall take into consideration the financial and 
managerial resources and future prospects of the existing and proposed institutions, and 
the convenience and needs of the community to be served. 

(6) The responsible agency shah immediately notify the Attorney Genera] of any 
approval by it pursuant to this subsection of a proposed merger transaction. If the agency 
has found that it must act immediately to prevent the probable ti~ilure of one of the 
insured depository institutions involved, or if the proposed merger transaction, is solely 
between an insured depository institution and 1 or more of its affiliates, and the report on 
the competitive factors has been dispensed with, the transaction may be consummated 
immediately upon approval by the agency. If the agency has advised the Attorney 
General under paragraph (4)(B)(ii) of the existence of an emergency requiring 
expediti ous action an.d has requested a report on the competitive factors within 10 days, 
the transaction may not be consummated before the fifth calendar day after the date of 
approval by the agency. In all other cases, the transaction may not be consummated 
before the thirtieth calendar day after the date of approval by the agency or, if the agency 
has not received any adverse comment from the Attorney General of the United States 
relating to competitive factors, such shorter period of time as may be prescribed by the 
agency with the concurrence of the Attorney General, but in no event less than ! 5 
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calendar days after the date of approval. 

(7)(A) Any action brought under the antitrust laws arising out of a merger transaction 
shall be commenced prior to the earliest time under paragraph (6) at which a merger 
transaction approved under paragraph (5) might be consummated. The commencement of 
such an action shall stay the effectiveness of the agency’s approval unless the court shall 
otherwise specifically order. In any such action, the court shall review de novo the issues 
presented. 

(B) In any judicial proceeding attacking a merger transaction approved under paragraph 
(5) on the ground that the merger transaction alone and of itself constituted a violation of 
any antitrust laws other than section 2 of Title 15, the standards applied by the court shall 
be identical with those that the banking agencies are directed to apply under paragraph 
(5). 

(C) Upon the consummation of a merger transaction in compliance with this subsection 
and after the termination of any antitrust litigation commenced within the period 
prescribed in this paragraph, or upon the termination of such period if no such litigation is 
commenced therein, the transaction may not thereafter be attacked in any judicial 
proceeding on the ground that it alone and of itself constituted a violation of any antitrust 
laws other than section 2 of Title 15, but nothing in this subsection shall exempt any bank 
or savings association resulting from a merger transaction from complying with the 
antitrust laws after the consummation of such transaction. 

(D) In any action brought under the antitrust laws arising out of a merger transaction 
approved by a Federal supervisory agency pursuant to thi s subsection, such agency, and 
any State banking supervisory agency having juri sdiction within the State involved, may 
appear as a party of its own motion and as of right, and be represented by its counsel. 

(8) For the purposes of this subsection, the term "antitrust laws" means the Act of July 2, 
1890 (the Sherman Antitrust Act), the Act of October 15, 1914 (the Clayton Act), and 
any other Acts in pari materia. 

(9) Each of the responsible agencies shall include in its annual report to the Congress a 
description of each merger transaction approved by it during the period covered by the 
report, along with-- 
(A) the name and total resources of each bank or savings association involved; 
(B) whether a report was submitted by the Attorney General under paragraph (4), and, if 
so, a summary by the Attorney General of the substance of such report; and 
(C) a statement by the responsible agency of the basis for its approval. 

(11)) Until June 30, 1976, the responsible agency shall not grant any approval required by 
law which has the practical effect of permitting a conversion from the mutual to the stock 
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form of organization, including approval of any application pending on the date of 
enactment of this subsection, except that this sentence shall not be deemed to limit now 
or hereafter the authority of the responsible agency to grant approvals in cases where the 
responsible agency finds that it must act in order to maintain the safety, soundness, and 
stability of an insured depository institution. The responsible agency may by rule, 
regulation, or otherwise and under such civil penalties (which shall be cumulative to any 
other remedies) as it may prescribe take whatever action it deems necessary or 
appropriate to implement or enforce this subsection. 

In eveU case, the responsible agency, shall take into consideration the effectiveness of 
any insured depositou institution involved in the proposed merger transaction, in 
combatti ng mon.ey laundering activiti es, including in overseas branches. 

(12) The provisions of this subsection do not apply to any merger transaction involving a 
foreign bank if no party to the transaction is principally engaged in business in the United 
States. 

(d) Branch banks 

{1) No State nonmember insured bank shall establish and operae any new domestic 
branch unless it shall have the prior written consent of the Corporation, and no State 
nonmember insured bank shall move its main office or any such branch from one location 
to another without such consent. No foreign bank may move any insured branch from one 
location to another without such consento The factors to be considered in granting or 
withholding the consent of the Corporation under this subsection shall be those 
enumerated in section 1816 of this title. 

(2) No State nonmember insured bank shall establish or operate any foreign branch, 
except with the prior written consent of the Corporation and upon such conditions and 
pursuant to such regulations as the Corporation may prescribe from time to time. 

(3) Exclusive authority for additional branches 

(A) In general 

Effective June 1, 1997, a State nonmember bank may not acquire, establish, or operate a 
branch in any State other than the bank’s home State (as defined in section 1831u(f)(4) 

of this title) or a State in which the bank already has a branch unless the acquisition, 
establishment, or operation of a branch in such State by a State nonmember bank is 

authorized under this subsection or section 1823(f), 1823(k), or 1831u of this title. 

(B) Retention of branches 
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In the case of a State nonmember bank which relocates the main office of such bank 
from 1 State to another State after May 31, 1997, the bank may retain and operate 

branches within the State which was the bank’s home State (as defined in section 
1831u(f)(4) of this title) before the relocation of such office only to the extent the bank 
would be authorized, under this section or any other provision of law referred to in 
subparagraph (A), to acquire, establish, or commence to operate a branch in such State 

(i) the bank had no branches in such State; or 

(ii) the branch resulted from-- 
(:I) an interstate merger transaction approved pursuant to section 1831u of this title; or 
(II) a transaction after May 31, 1997, pursuant to which the bank received assistance 
from the Corporation under section 1823(c)of this title. 

(4) State "opt-in" election to permit interstate branching through de novo branches 

(A) In general 

Subject to subparagraph (B), the Corporation may approve an application by an insured 
State nonmember bank to establish and operate a de novo branch in a State (other than 

the bank’s home State) in which the bank does not maintain a branch if-- 
(i) there is in effect in the host State a law that-- 
(I) applies equally to all banks; and 
(:II) expressly permits all out-of-State banks to establish de novo branches in such 

State; and 
(ii) the conditions established in, or made applicable to this paragraph by, subparagraph 

(B) are met. 

(B) Conditions on establishment and operation of interstate branch 

(i) Establishment 

An application by an insured State nonmember bank to establish and operate a de novo 
branch in a host State shall be subject to the same requirements and conditions to which 

an application for a merger transaction is subject under paragraphs (1), (3), and (4) of 

section 1831u(b) of this title. 

(ii) Operation 

Subsections (c) and (d)(2) of section 1831u of this title shall apply with respect to each 
branch of an insured State nonmember bank which is established and operated pursuant 
to an application approved under this paragraph in the same manner and to the same 
extent such provisions of such section apply to a branch of a State bank which resulted 
from a merger transaction under such section 1831u of this title. 

(C) "De novo branch" defined 

For purposes of this paragraph, the term "de novo branch" means a branch of a State 

bank which-- 
(i) is originally established by the State bank as a branch; and 

(ii) does not become a branch of such bank as a result of-- 
(I) the acquisition by the bank of an insured depository institution or a branch of an 

insured depository institution; or 
(II) the conversion, merger, or consolidation of any such institution or branch. 
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(D) "Home State" defined 

The term "home State" means the State by which a State bank is chartered, 

(E) "Host State" defined 

The term "host State" means, with respect to a bank, a State, other than the home State 

of the bank, in which the bank maintains, or seeks to establish and maintain, a branch, 

(e) In~demnity insurance 

The Corporation may require any insured deposito® institution to provide protection and 
indemnity against burgla,T, defalcation, and other similar insurable losses. Whenever any 
insured depository institution refuses to comply with any s~ch requirement the 
Corporation may contract for s~ch protection and indemnity and add the cost thereof to 
the assessment otherwise payable by such bank. [FN 1] 

(f) Publication of reports 

Whenever any insured depositou institution (,except a national bank), after written notice 
of the recommendations of the Corporation based on a report of examination of such 
inspired depository institution by an examiner of the Corporation, shall i2ail to comply 
with such recommer~dations within one hundred an.d twenty days after such notic< the 
Corporation shall have the power, and is authorized, to publish only such part of such 
report of examination as relates to any recommendation not complied with: Provided 
That notice of intention to make such publication shall be given to the insured depository 
institution at least ninety days before such publication is made. 

(g) Interest or dividend on demand deposits; definitions; regulation of interest rates 

(1) The Board of Directors shall by regulation prohibit the payment of interest or 
dividends on demand deposits in insured nonmember banks and in insured branches of 
foreign banks and for such purpose it may define the term "demand deposits"; but such 
exceptions from this prohibition shall be made as are now or may hereafter be prescribed 
with respect to deposits payable on demand in member banks by section 19 of the Federal 
Reserve Act, as amended, or by regulation of the Board of Governors of the Federal 
Reserve System. The Board of Directors may from time to time, after consulting with the 
Board of Governors of the Federal Reserve System and the Director of the Office of 
Thrift Supervision, prescribe rules governing the advertisement of interest or dividends 
on deposits by insured nonmember banks (including insured mutual savings banks) on 
time and savings deposits. The Board of Directors is authorized for the purposes of this 
subsection to define the terms "time deposits" and "savings deposits", to determine what 
shall be deemed a payment of interest, and to prescribe such regulations as it may deem 
necessary to effectuate the purposes of this subsection and to prevent evasions thereof. 
The provisions of this subsection and of regulations issued thereunder shall also apply, in 
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the discretion &the Board &Directors, to obligations other than deposits that are 
undertaken by insured nonmember banks or their affiliates. As used in this subsection, 

the term "affiliate" has the same meaning as when u sed in sect io n 22 la (b) of thi s title, 
except that the term "member bank", as used in such section 221a(b), shall be deemed to 
refer to an insured nonmember bank. During the period commencing on October 15, 
1962, and ending on October 15, 1968, the provisions of this subsection shall not apply to 
the rate of interest which may be paid by insured nonmember banks on time deposits of 
foreign governments, monetary and financial authorities of foreign governments when 
acting as such, or international financial institutions of which the United States is a 
member. The authority conferred by this subsection shall also apply to noninsured banks 
in any State if the total amount of time and savings deposits held in all such banks in the 
State, plus the total amount of deposits, shares, and withdrawable accounts held in all 
building and loan, savings and loan, and homestead associations (including cooperative 

banks) in the State which are not members of a Federal home loan bank, is more than 20 
per centum of the total amount of such deposits, shares, and withdrawable accounts held 
in all banks, and building and loan, savings and loan, and homestead associations 
(including cooperative banks) in the State. Such authority shall only be exercised by the 
Board of Directors with respect to such noninsured banks prior to July 31, 1970, to limit 
the rates of interest or dividends which such banks may pay on time and savings deposits 
to maximum rates not lower than 5 1/2 per centum per annum. Whenever it shall appear 
to the Board of Directors that any noninsured bank or any affiliate thereof is engaged or 
has engaged or is about to engage in any acts or practices which constitute or will 
constitute a violation of the provisions of this subsection or of any regulations thereunder, 
the Board of Directors may, in its discretion, bring an action in the United States district 

court for the judicial district in which the principal office of the noninsured bank or 
affiliate thereof is located to enj oin such acts or practices, to enforce compliance with this 
subsection or any regulations thereunder, or for a combination of the foregoing, and such 
courts shall have jurisdiction of such actions, and, upon a proper showing, an injunction, 
restraining order, or other appropriate order may be granted without bond. 

(2) Notwithstanding the provisions of paragraph (1), an insured nonmember bank may 
permit withdrawals to be made automatically from a savings deposit that consists only of 
funds in which the entire beneficial interest is held by one or more individuals through 
payment to the bank itself or through transfer of credit to a demand deposit or other 
account pursuant to written authorization from the depositor to make such payments or 
transfers in connection with checks or drafts drawn upon the bank, pursuant to terms and 
conditions prescribed by the Board of Directors. 

(h) Penalty for failure to timely pay assessments 

(1) In general 

Subject to paragraph (3), any insured depository institution which fails or refuses to pay 
any assessment shall be subject to a penalty in an amount of not more than 1 percent of 
the amount of the assessment due for each day that such violation continues, 
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(2) Exception in case of dispute 

Paragraph (1) shall not apply 
(~,) the failure to pay an assessment is due to a dispute between the insured depository 

institution and the Corporation over the amount of such assessment; and 
(B) the insured depository institution deposits security satisfactory to the Corporation for 
payment upon final determination of the issue. 

(3) Special rule for small assessment amounts 

If the amount of the assessment which an insured depository institution fails or refuses to 
pay is less than $10,000 at the time of such failure or refusal, the amount of any penalty 
to which such institution is subject under paragraph (1) shall not exceed $100 for each 
day that such violation continues. 

(4) Authority to modify or remit penalty 

The Corporation, in the sole discretion of the Corporation, may compromise, modify or 
remit any penalty which the Corporation may assess or has already assessed under 
paragraph (1) upon a finding that good cause prevented the timely payment of an 

assessment. 

(i) Reduction or retirement of capital stock, notes, or debentures; conversion of insured 
Federal depository i nstituti ons to in sured State banks or noni nsured in stitufi ons; con sent 
of banking agencies; applicability 

(1) No insured State nonmember bank shall, without the :prior consent of the Corporation, 
reduce the amount or retire any part of its common or preferred capital stock, or retire 
any part of its capital notes or debentures. 

(2) No insured Federal depository institution shall convert into an insured State 
depository institution if its capital stock or its surplus will be less than tile capital stock or 
sarplus, respectively, of the converting bank at tile time of the shareholder’s meeting 
approving such conversion, without the prior written consent of-- 
(A) the Board of Governors of the Federal Reserve System if the resulting bank is to be a 
State member bank; 
(8) the Corporation if the resulting bank is to be a State nonmember insured bank; and 
(~) the Director of the Office of Thrift Supervision if the resulting institution is to be an 
insured State savings association, 
(1~) Redesignated (C), 

(3) Without the prior written consent of the Corporation, no insured depository institution 
shall convert into a noninsured bank or institution. 

(4) In granting or withholding consent under this subsection, the responsible agency shall 
consider-- 
(~) the financial history and condition of the bank, 
(B) the adequacy of its capital structure, 
(t2) its future earnings prospects, 
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(D) the general character and fitness of its management, 
(E) the convenience and needs of the community to be served, and 
(!~) whether or not its corporate powers are consistent with the purposes of this chapter. 

(j) Restrictions on transactions with affiliates and insiders 

(1) Transactions with affiliates 

(A) In general 

Sections 371c and 371c-1 of this title shall apply with respect to every nonmember 

insured bank in the same manner and to the same extent as if the nonmember insured 

bank were a member bank. 

(B) "Affiliate" defined 

For the purpose of subparagraph (A), any company that would be an affiliate (as defined 

in sections 371c and 371c-1 of this title) of a nonmember insured bank if the nonmember 
insured bank were a member bank shall be deemed to be an affiliate of that nonmember 
insured bank. 

(2) Extensions of credit to officers, directors, and principal shareholders 

Sections 375a and 375b of this title shall apply with respect to every nonmember insured 

bank in the same manner and to the same extent as if the nonmember insured bank 

were a member bank. 

(3) Avoiding extraterritorial application to foreign banks 

(A) Transactions with affiliates 

Paragraph (1) shall not apply with respect to a foreign bank solely because the foreign 

bank has an insured branch. 

(B) Extensions of credit to officers, directors, and principal shareholders 

Paragraph (2) shall not apply with respect to a foreign bank solely because the foreign 
bank has an insured branch, but shall apply with respect to the insured branch. 

(C) "Foreign bank" defined 

For purposes of this paragraph, the term "foreign bank" has the same meaning as in 

section 3101(7) of this title. 

(k) Authority to regulate or prohibit certai~ forms of benefits to institution- affiliated 
parties 

(1) Golden parachutes and indemnification payments 

The Corporation may prohibit or limit, by regulation or order, any golden parachute 
payment or indemnification payment. 
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(2) Factors to be taken into account 

The Corporation shall prescribe, by regulation, the factors to be considered by the 
Corporation in taking any action pursuant to paragraph CL) which may include such 
factors as the following: 
(A) Whether there is a reasonable basis to believe that the institution-affiliated party has 
committed any fraudulent act or omission, breach of trust or fiduciary duty, or insider 
abuse with regard to the depository institution or covered company that has had a 
material affect on the financial condition of the institution. 
(B) Whether there is a reasonable basis to believe that the institution-affiliated party is 
substantially responsible for-- 
(i) the insolvency of the depository institution or covered company; 
(ii) the appointment of a conservator or receiver for the depository institution; or 
(iii) the troubled condition of the depository institution (as defined in the regulations 
prescribed pursuant to section 183:1i(f) of this title). 
(1:) Whether there is a reasonable basis to believe that the institution-affiliated party has 
materially violated any applicable Federal or State banking law or regulation that has had 
a material affect on the financial condition of the institution. 
(i::1) Whether there is a reasonable basis to believe that the institution-affiliated party has 
violated or conspired to violate-- 
(i) section 215, 656, 657, 1005, 1006, 1007, 1014, 1032, or 1344 of Title 18; or 
(ii) section 1341 or 1343 of such title affecting a federally insured financial institution. 
(E) Whether the institution-affiliated party was in a position of managerial or fiduciary 
responsibility. 
(~=) The length of time the party was affiliated with the insured depository #~stitution or 
covered company, and the degree to which-- 
(i) the payment reasonably reflects compensation earned over the period of 
employment; and 
(ii) the compensation involved represents a reasonable payment for services rendered. 

(3) Certain payments prohibited 

No insured depository institution or covered company may prepay the salary or any 
liability or legal expense of any institution-affiliated party if such payment is made-- 
(A) in contemplation of the insolvency of such institution or covered company or after 
the commission of an act of insolvency; and 
(B) with a view to, or has the result of-- 
(i) preventing the proper application of the assets of the institution to creditors; or 
(ii) preferring one creditor over another. 

(4) "Golden parachute payment" defined 

For purposes of this subsection-- 

(A) ]:n general 

The term "golden parachute payment" means any payment (or any agreement to make 
any payment) in the nature of compensation by any insured depository institution or 
covered company for the benefit of any institution-affiliated party pursuant to an 
obligation of such institution or covered company that-- 
(i) is contingent on the termination of such party’s affiliation with the institution or 
covered company; and-- 
(ii) is received on or after the date on which-- 
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(3:) the insured depository institution or covered company, or any insured depository 
institution subsidiary of such covered cornpany, is insolvent; 
(~r:[) any conservator or receiver is appointed for such institution; 
(3::[:[) the institution’s appropriate Federal banking agency determines that the insured 
depository institution is in a troubled condition (as defined in the regulations prescribed 
pursuant to section 183~Li(f) of this title); 
(3:~’) the insured depository institution has been assigned a composite rating by the 
appropriate Federal banking agency or the Corporation of 4 or 5 under the Uniform 
Financial :Institutions Rating System; or 
(V) the insured depository institution is subject to a proceeding initiated by the 
Corporation to terminate or suspend deposit insurance for such institution. 

(B) Certain payments in contemplation of an event 

Any payment which would be a golden parachute payment but for the fact that such 
payment was made before the date referred to in subparagraph (A)(ii) shall be treated as 
a golden parachute payment if the payment was made in contemplation of the occurrence 
of an event described in any subclause of such subparagraph. 

(C) Certain payments not included 

The term "golden parachute payment" shall not include-- 
(i) any payment made pursuant to a retirement plan which is qualified (or is intended to 
be qualified) under section 401 of Title 26 or other nondiscriminatory benefit plan; 
(ii) any payment made pursuant to a bona fide deferred compensation plan or 
arrangement which the Board determines, by regulation or order, to be permissible; or 
(iii) any payment made by reason of the death or disability of an institution-affiliated 
pa rty. 

(5) Other definitions 

For purposes of this subsection-- 

(A) ]:ndemnification payment 

Subject to paragraph (6), the term "indemnification payment" means any payment (or 
any agreement to make any payment) by any insured depository institution or covered 
company for the benefit of any person who is or was an institution-affiliated party, to pay 
or reimburse such person for any liability or legal expense with regard to any 
administrative proceeding or civil action instituted by the appropriate Federal banking 
agency which results in a final order under which such person-- 
(i) is assessed a civil money penalty; 
(ii) is removed or prohibited from participating in conduct of the affairs of the insured 
depository institution; or 
(iii) is required to take any affirmative action described in section 1818(b)(6) of this title 
with respect to such institution. 

(B) Liability or legal expense 

The term "liability or legal expense" means-- 
(i) any legal or other professional expense incurred in connection with any claim, 
proceeding, or action; 
(ii) the amount of, and any cost incurred in connection with, any settlement of any 
claim, proceeding, or action; and 
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(iii) the amount of, and any cost incurred in connection with, any judgment or penalty 
imposed with respect to any claim, proceeding, or action, 

(C) Payment 

The term "payment" includes-- 
(i) any direct or indirect transfer of any funds or any asset; and 
(ii) any segregation of any funds or assets for the purpose of making, or pursuant to an 
agreement to make, any payment after the date on which such funds or assets are 
segregated, without regard to whether the obligation to make such payment is contingent 
on-- 

(I) the determination, after such date, of the liability for the payment of such amount; or 
(:II) the liquidation, after such date, of the amount of such payment, 

(D) Covered company 

The term "covered company" means any depository institution holding company 
(including any company required to file a report under section 1843(f)(6) of this title), or 
any other company that controls an insured depository institution. 

(6) Certain commercial insurance coverage not treated as covered benefit payment 

No provision of this subsection shall be construed as prohibiting any insured depository 
institution or covered company, from purchasing any commercial insurance policy or 
fidelity bond, except that, subject to any requirement described in paragraph (5)(A)(iii), 
such insurance policy or bond shall not cover any legal or liability expense of the 
institution or covered company which is described in paragraph (5)(A). 

(1) Acquisition of foreign banks or entities 

When authorized by State law, a State nonmember insured bank may, but only with the 
prior written consent of the Corporation and upon such conditions and under such 
regulations as the Corporation may prescribe from time to time, acquire and hold, directly 
or indirectly, stock or other evidences of ownership in one or more banks or other entities 
organized under the law of a foreign country or a dependency or insular possession of the 
United States and not engaged, directly or indirectly, in any activity in the United States 
except as, in the judgment of the Board of Directors, shall be incidental to the 
international or foreign business of such foreign bank or entity; and, notwithstanding the 
provisions of subsection (j) of this section, such State nonmember insured bank may, as 
to such foreign bank or entity, engage in transactions that would otherwise be covered 
thereby, but only in the manner and within the limit prescribed by the Corporation by 
general or specific regulation or ruling. 

(m) Activities of savings associations and their subsidiaries 

(1) Procedures 

When an insured savings association establishes or acquires a subsidiary or when an 
insured savings association elects to conduct any new activity through a subsidiary that 
the insured savings association controls, the insured savings association-- 
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(A) shall notify the Corporation and the Director of the Office of Thrift Supervision not 
less than 30 days prior to the establishment, or acquisition, of any such subsidiary, and 
not less than 30 days prior to the commencement of any such activity, and in either case 
shall provide at that time such information as each such agency may, by regulation, 
require; and 
(B) shall conduct the activities of the subsidiary in accordance with regulations and 
orders of the Director of the Office of Thrift Supervision. 

(2) Enforcement powers 

With respect to any subsidiary of an insured savings association: 
(A) the Corporation and the Director of the Office of Thrift Supervision shall each have, 
with respect to such subsidiary, the respective powers that each has with respect to the 
insured savings association pursuant to this section or section 1818 of this title; and 
(B) the Director of the Office of Thrift Supervision may determine, after notice and 
opportunity for hearing, that the continuation by the insured savings association of its 
ownership or control of, or its relationship to, the subsidiary-- 
(i) constitutes a serious risk to the safety, soundness, or stability of the insured savings 

association, or 
(ii) is inconsistent with sound banking principles or with the purposes of this chapter. 

Upon making any such determination, the Corporation or the Director of the Office of 
Thrift Supervision shall have authority to order the insured savings association to divest 
itself of control of the subsidiary. The Director of the Office of Thrift Supervision may take 
any other corrective measures with respect to the subsidiary, including the authority to 

require the subsidiary to terminate the activities or operations posing such risks, as the 
Director may deem appropriate. 

(3) Activities incompatible with deposit insurance 

(A) In general 

The Corporation may determine by regulation or order that any specific activity poses a 

serious threat to the Deposit Insurance Fund. Prior to adopting any such regulation, the 

Corporation shall consult with the Director of the Office of Thrift Supervision and shall 
provide appropriate State supervisors the opportunity to comment thereon, and the 
Corporation shall specifically take such comments into consideration. Any such regulation 

shall be issued in accordance with section 553 of Title 5. If the Board of Directors makes 
such a determination with respect to an activity, the Corporation shall have authority to 
order that no savings association member may engage in the activity directly. 

(B) Authority of director 

This section does not limit the authority of the Office of Thrift Supervision to issue 
regulations to promote safety and soundness or to enforce compliance with other 
applicable laws. 

(C) Additional authority of FDIC to prevent serious risks to insurance fund 

Notwithstanding subparagraph (A), the Corporation may prescribe and enforce such 
regulations and issue such orders as the Corporation determines to be necessary to 
prevent actions or practices of savings associations that pose a serious threat to the 
Deposit Insurance Fund. 
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(4) "Subsidiary" defined 

As used in this subsection, the term "subsidiary" does not include an insured depository 

institution. 

(5) Applicability to certain savings banks 

Subparagraphs (A) and (B) of paragraph (1) of this subsection do not apply 
(A) any Federal savings bank that was chartered prior to October 15, 1982, as a savings 

bank under State law, or 
(B) a savings association that acquired its principal assets from an institution that was 

chartered prior to October 15, 1982, as a savings bank under State law. 

(n) Calculation of Capital 

No appropriate Federal banking agency shall allow any insured depository institution to 
include an unidentifiable intangible asset in its calculation of compliance with the 
appropriate capital standard, if such unidentifiable intangible asset was acquired after 
April 12, 11989, except to the extent permitted under section 1464(t) of this title. 

(o) Real estate lending 

(1) Uniform regulations 

Not more than 9 months after December 19, 1991, each appropriate Federal banking 
agency shall adopt uniform regulations prescribing standards for extensions of credit that 

are-- 
(A) secured by liens on interests in real estate; or 
(B) made for the purpose of financing the construction of a building or other 
improvements to real estate. 

(2) Standards 

(A) Criteria 

In prescribing standards under paragraph (1), the agencies shall consider-- 
(i) the risk posed to the Deposit Insurance Fund by such extensions of credit; 
(ii) the need for safe and sound operation of insured depository institutions; and 
(iii) the availability of credit. 

(B) Variations permitted 

In prescribing standards under paragraph (1), the appropriate Federal banking agencies 
may differentiate among types of loans-- 
(i) as may be required by Federal statute; 
(ii) as may be warranted, based on the risk to the Deposit Insurance Fund; or 
(iii) as may be warranted, based on the safety and soundness of the institutions. 

(3) Loan evaluation standard 
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No appropriate Federal banking agency shall adversely evaluate an investment or a loan 
made by an insured depository institution, or consider such a loan to be nonperforming, 
solely because the loan is made to or the investment is in commercial, residential, or 
industrial property, unless such investment or loan may affect the institution’s safety and 
soundness. 

(4) Effective date 

The regulations adopted under paragraph (1) shall become effective not later than 15 
months after December 19, 1991. Such regulations shall continue in effect except as 

uniformly amended by the appropriate Federal banking agencies, acting in concert. 

(p) Periodic review of capital standards 

Each appropriate Federal banking agency shall, in consultation with the other Federal 
banking agencies, biennially review its capital standards for insured depository 
institutions to determine whether those standards require sufficient capital to facilitate 
prompt corrective action to prevent or minimize loss to the Deposit Insurance Fund, 
consistent with section 18310 of this title. 

(q) Sovereign risk 

Section 633 of this title shall apply to every nonmember insured bank in the same manner 
and to the same extent as if the nonmember insured bank were a member bank. 

(r) Subsidiary depository institutions as agents for certain affiliates 

(1) In general 

Any bank subsidiary of a bank holding company may receive deposits, renew time 
deposits, close loans, service loans, and receive payments on loans and other obligations 
as an agent for a depository institution affiliate. 

(2) Bank acting as agent is not a branch 

Notwithstanding any other provision of law, a bank acting as an agent in accordance with 
paragraph (1) for a depository institution affiliate shall not be considered to be a branch 
of the affiliate. 

(3) Prohibitions on activities 

A depository institution may not-- 
(A) conduct any activity as an agent under paragraph (1) or (6) which such institution is 

prohibited from conducting as a principal under any applicable Federal or State law; or 
(B) as a principal, have an agent conduct any activity under paragraph (1) or (6) which 
the institution is prohibited from conducting under any applicable Federal or State law. 

(4) Existing authority not affected 

No provision of this subsection shall be construed as affecting-- 
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(/~) the authority of any depository institution to act as an agent on behalf of any other 
depository institution under any other provision of law; or 
(B) whether a depository institution which conducts any activity as an agent on behalf of 
any other depository institution under any other provision of law shall be considered to be 

a branch of such other institution. 

(5) Agency relationship required to be consistent with safe and sound banking practices 

An agency relationship between depository institutions under paragraph (1) or (6) shall 
be on terms that are consistent with safe and sound banking practices and all applicable 

regulations of any appropriate Federal banking agency. 

(6) Affiliated insured savings associations 

An insured savings association which was an affiliate of a bank on July 1, 1994, may 
conduct activities as an agent on behalf of such bank in the same manner as an insured 
bank affiliate of such bank may act as agent for such bank under this subsection to the 
extent such activities are conducted only 
(A) any State in which-- 
(i) the bank is not prohibited from operating a branch under any provision of Federal or 

State law; and 
(ii) the savings association maintained an office or branch and conducted business as of 
July 1, 1994; or 
(B) any State in which-- 
(i) the bank is not expressly prohibited from operating a branch under a State law 

described in section 1831u(a)(2) of this title; and 
(ii) the savings association maintained a main office and conducted business as of July 1, 

1994. 

(s) Prohibition on certain affiliations 

(1) In general 

No depository institution may be an affiliate of, be sponsored by, or accept financial 
support, directly or indirectly, from any Government-sponsored enterprise. 

(2) Exception for members of a Federal home loan bank 

Paragraph (1) shall not apply with respect to the membership of a depository institution 

in a Federal home loan bank. 

(3) Routine business financing 

Paragraph (1) shall not apply with respect to advances or other forms of financial 
assistance provided by a Government-sponsored enterprise pursuant to the statutes 
governing such enterprise. 

(4) Student loans 

(A) In general 

This subsection shall not apply to any arrangement between the Holding Company (or 
any subsidiary of the Holding Company other than the Student Loan Marketing 
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Association) and a depository institution, if the Secretary approves the affiliation and 

determines that-- 
(i) the reorganization of such Association in accordance with section 1087-3 of Title 20 
will not be adversely affected by the arrangement; 
(ii) the dissolution of the Association pursuant to such reorganization will occur before 
the end of the 2-year period beginning on the date on which such arrangement is 
consummated or on such earlier date as the Secretary deems appropriate: Provided, That 

the Secretary may extend this period for not more than 1 year at a time if the Secretary 
determines that such extension is in the public interest and is appropriate to achieve an 
orderly reorganization of the Association or to prevent market disruptions in connection 
with such reorganization, but no such extensions shall in the aggregate exceed 2 years; 
(iii) the Association will not purchase or extend credit to, or guarantee or provide credit 
enhancement to, any obligation of the depository institution; 
(iv) the operations of the Association will be separate from the operations of the 
depository institution; and 

(v) until the "dissolution date" (as that term is defined in section 1087-3 of Title 20) has 
occurred, such depository institution will not use the trade name or service mark 

Mae" in connection with any product or service it offers if the appropriate Federal banking 
agency for such depository institution determines that-- 
(I) the depository institution is the only institution offering such product or service using 

the "Sallie Mae" name; and 
(II) such use would result in the depository institution having an unfair competitive 
advantage over other depository institutions. 

Terms and conditions 

In approving any arrangement referred to in subparagraph (A) the Secretary may impose 
any terms and conditions on such an arrangement that the Secretary considers 

appropriate, including: 
(i) imposing additional restrictions on the issuance of debt obligations by the Association; 

or 

(ii) restricting the use of proceeds from the issuance of such debt. 

Additional limitations 

In the event that the Holding Company (or any subsidiary of the Holding Company) 
enters into such an arrangement, the value of the Association’s "investment portfolio" 
shall not at any time exceed the lesser of-- 
(i) the value of such portfolio on the date of the enactment of this subsection; or 
(ii) the value of such portfolio on the date such an arrangement is consummated. The 

term "investment portfolio" shall mean all investments shown on the consolidated 

balance sheet of the Association other than-- 
(:I) any instrument or assets described in section 1087-2(d) of Title 20; 
(:II) any direct noncallable obligations of the United States or any agency thereof for 
which the full faith and credit of the United States is pledged; or 
(III) cash or cash equivalents. 

Enforcement 

The terms and conditions imposed under subparagraph (B) may be enforced by the 
Secretary in accordance with section 1087-3 of Title 20. 

Definitions 
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For purposes of this paragraph, the following definition shall apply-- 
(i) Association; holding company 
Notwithstanding any provision in section 1813 of this title, the terms "Association" and 
"Holding Company" have the same meanings as in section 1087-3(0 of Title 20. 
(ii) Secretary 
The term "Secretary" means the Secretary of the Treasury. 

(5) "Government-sponsored enterprise" defined 

For purposes of this subsection, the term "Government-sponsored enterprise" has the 

meaning given to such term in section 1404(e)(1)(A) of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, 

(t) Recordkeeping requirements 

(1) Requirements 

Each appropriate Federal banking agency, after consultation with and consideration of the 
views of the Commission, shall establish recordkeeping requirements for banks relying on 
exceptions contained in paragraphs (4) and (5) of section 78c(a) of Title 15. Such 
recordkeeping requirements shall be sufficient to demonstrate compliance with the terms 
of such exceptions and be designed to facilitate compliance with such exceptions. 

(2) Availability to Commission; confidentiality 

Each appropriate Federal banking agency shall make any information required under 
paragraph (1) available to the Commission upon request. Notwithstanding any other 
provision of law, the Commission shall not be compelled to disclose any such information. 
Nothing in this paragraph shall authorize the Commission to withhold information from 
Congress, or prevent the Commission from complying with a request for information from 
any other Federal department or agency or any self-regulatory organization requesting 
the information for purposes within the scope of its jurisdiction, or complying with an 
order of a court of the United States in an action brought by the United States or the 
Commission. For purposes of section 552 of Title 5, this paragraph shall be considered a 
statute described in subsection (b)(3)(B) of such section 552. 

(3) Definition 

As used in this subsection the term "Commission" means the Securities and Exchange 
Commission. 

(u) Limitation on claims 

(1) In general 

No person may bring a claim against any Federal banking agency (including in its 
capacity as conservator or receiver) for the return of assets of an affiliate or controlling 
shareholder of the insured depository institution transferred to, or for the benefit of, an 
insured depository institution by such affiliate or controlling shareholder of the insured 
depository institution, or a claim against such Federal banking agency for monetary 
damages or other legal or equitable relief in connection with such transfer, if at the time 
of the transfer-- 
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(A) the insured depository institution is subject to any direction issued in writing by a 
Federal banking agency to increase its capital; and 
(B) for that portion of the transfer that is made by an entity covered by section :t844(g) 
of this title or section 183::[v of this title, the Federal banking agency has followed the 
procedure set forth in such section, 
((::) Redesignated (B) 

(2) Definition of claim 

For purposes of paragraph (1), the term "claim"-- 

(A) means a cause of action based on Federal or State law that-- 
(i) provides for the avoidance of preferential or fraudulent transfers or conveyances; or 
(ii) provides similar remedies for preferential or fraudulent transfers or conveyances; and 
(B) does not include any claim based on actual intent to hinder, delay, or defraud 
pursuant to such a fraudulent transfer or conveyance law. 

(v) Loans by insured institutions on their own stock 

(1) General prohibition 

No insured depository institution may make any loan or discount on the security of the 
shares of its own capital stock. 

(2) Exclusion 

For purposes of this subsection, an insured depository institution shall not be deemed to 
be making a loan or discount on the security of the shares of its own capital stock if it 
acquires the stock to prevent loss upon a debt previously contracted for in good faith, 

(w) Written employment references may contain suspicions of involvement in illegal 
activity 

(1) Authority to disclose information 

Notwithstanding any other provision of law, any insured depository institution, and any 
director, officer, employee, or agent of such institution, may disclose in any written 
employment reference relating to a current or former institution-affiliated party of such 
institution which is provided to another insured depository institution in response to a 
request from such other institution, information concerning the possible involvement of 
such institution-affiliated party in potentially unlawful activity, 

(2) Information not required 

Nothing in paragraph (1) shall be construed, by itself, to create any affirmative duty to 
include any information described in paragraph (1) in any employment reference referred 
to in paragraph (1)o 

(3) Nalicious intent 

Notwithstanding any other provision of this subsection, voluntary disclosure made by an 
insured depository institution, and any director, officer, employee, or agent of such 
institution, under this subsection concerning potentially unlawful activity that is made 
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with malicious intent, shall not be shielded from liability from the person identified in the 
disclosu re, 

(4) Definition 

For purposes of this subsection, the term "insured depository institution" includes any 
uninsured branch or agency of a foreign bank, 

(x) Privileges not affected by disclosure to banking agency or supervisor 

(1) In general 

The submission by any person of any information to any Federal banking agency, State 
bank supervisor, or foreign banking authority for any purpose in the course of any 
supervisory or regulatory process of such agency, supervisor, or authority shall not be 
construed as waiving, destroying, or otherwise affecting any privilege such person may 
claim with respect to such information under Federal or State law as to any person or 
entity other than such agency, supervisor, or authority, 

(2) Rule of construction 

No provision of paragraph (1) may be construed as implying or establishing that-- 
(A) any person waives any privilege applicable to information that is submitted or 
transferred under any circumstance to which paragraph (1) does not apply; or 
(B) any person would waive any privilege applicable to any information by submitting the 
information to any Federal banking agency, State bank supervisor, or foreign banking 
authority, but for this subsection. 

12 USC 1829 

§ 1829. Penalty for unauthorized participation by convicted individual 

(a) Prohibition 

(1) In general 

Except with the prior written consent of the Corporation-- 

(A) any person who has been convicted of any criminal offense involving dishonesty 
or a breach of trust or money laundering, or has agreed to enter into a pretrial 
diversion or similar program in connection with a prosecution for such offense, may 

not-- 

(i) become, or continue as, an institution-affiliated party with respect to any 

insured depository institution; 

(ii) own or control, directly or indirectly, any insured depository institution; or 

(iii) otherwise participate, directly or indirectly, in the conduct of the affairs of any 
insured depository institution; and 

(B) any insured depository institution may not permit any person referred to in 
subparagraph (A) to engage in any conduct or continue any relationship prohibited 
under such subparagraph, 

{PAGE } 



(2) Minimum lO-year prohibition period for certain offenses 

(A) In general 

If the offense referred to in paragraph (1)(A) in connection with any person referred 
to in such paragraph is-- 

(i) an offense under-- 

(I) section 215,656, 657, 1005, 1006, 1007, 1008, 1014, 1032, 1344, 1517, 
1956, or 1957 of Title 18; or 
(II) section 1341 or 1343 of such title which affects any financial institution (as 
defined in section 20 of such title); or 

(ii) the offense of conspiring to commit any such offense, 

the Corporation may not consent to any exception to the application of 

paragraph (1) to such person during the 10-year period beginning on the date 
the conviction or the agreement of the person becomes final. 

(B) Exception by order of sentencing court 

(i) In general 

On motion of the Corporation, the court in which the conviction or the agreement 
of a person referred to in subparagraph (A) has been entered may grant an 
exception to the application of paragraph (1) to such person if granting the 
exception is in the interest of justice. 

(ii) Period for filing 

A motion may be filed under clause (i) at any time during the 10-year period 
described in subparagraph (A) with regard to the person on whose behalf such 

motion is made. 

(b) Penalty 

Whoever knowingly violates subsection (a) of this section shall be fined not more than 
$1,000,000 for each day such prohibition is violated or imprisoned for not more than 5 
years, or both. 

(d) [FN1] Bank holding companies 

(1) In general 

Subsections (a) and (b) of this section shall apply to any company (other than a 
foreign bank) that is a bank holding company and any organization organized and 
operated under section 25A of the Federal Reserve Act or operating under section 25 
of the Federal Reserve Act, as if such bank holding company or organization were an 
insured depository institution, except that such subsections shall be applied for 
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purposes of this subsection by substituting "Board of Governors of the Federal Reserve 
System" for "Corporation" each place that term appears in such subsections, 

(2) Authority of board 

The Board of Governors of the Federal Reserve System may provide exemptions, by 
regulation or order, from the application of paragraph (1) if the exemption is 
consistent with the purposes of this subsection, 

(e) Savings and loan holding companies 

(1) ]:n general 

Subsections (a) and (b) of this section shall apply to any savings and loan holding 
company as if such savings and loan holding company were an insured depository 
institution, except that such subsections shall be applied for purposes of this 
subsection by substituting "Director of the Office of Thrift Supervision" for 
"Corporation" each place that term appears in such subsections. 

(2) Authority of director 

The Director of the Office of Thrift Supervision may provide exemptions, by regulation 
or order, from the application of paragraph (1) if the exemption is consistent with the 
purposes of this subsection. 

12 USC 1829b 

§ 1829b. Retention of records by insured depository institutions 

(a) Congressional findings and declaration of purpose 

(1) Findings 

Congress finds that-- 

(A) adequate records maintained by insured depository institutions have a high 
degree of usefulness in criminal, tax, and regulatory investigations or proceedings, 
and that, given the threat posed to the security of the Nation on and after the 
terrorist attacks against the United States on September 11, 2001, such records 
may also have a high degree of usefulness in the conduct of intelligence or 
counterintelligence activities, including analysis, to protect against domestic and 
international terrorism; and 
(B) microfilm or other reproductions and other records made by insured depository 
institutions of checks, as well as records kept by such institutions, of the identity of 
persons maintaining or authorized to act with respect to accounts therein, have been 
of particular vak~e in proceedings described in subparagraph 

(2) Purpose 
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It is the purpose of this section to require the maintenance of appropriate types of 
records by insured depository institutions in the United States where such records 
have a high degree of usefulness in criminal, tax, or regulatory investigations or 
proceedings, recognizing that, given the threat posed to the security of the Nation on 
and after the terrorist attacks against the United States on September :[~L, 200J_, such 
records may also have a high degree of usefulness in the conduct of intelligence or 
counterintelligence activities, including analysis, to protect against international 
terrorism. 

(b) Recordkeeping regulations 

(1) In general 

Where the Secretary of the Treasury (referred to in this section as the "Secretary") 
determines that the maintenance of appropriate types of records and other evidence 
by insured depository institutions has a high degree of usefulness in criminal, tax, or 
regulatory investigations or proceedings, he shall prescribe regulations to carry out 
the purposes of this section. 

(2) Domestic funds transfers 

Whenever the Secretary and the Board of Governors of the Federal Reserve System 
(hereafter in this section referred to as the "Board") determine that the maintenance 
of records, by insured depository institutions, of payment orders which direct transfers 
of funds over wholesale funds transfer systems has a high degree of usefulness in 
criminal, tax, or regulatory investigations or proceedings, the Secretary and the Board 
shall jointly prescribe regulations to carry out the purposes of this section with respect 
to the maintenance of such records. 

(3) International funds transfers 

(A) In general 

The Secretary and the Board shall jointly prescribe, after consultation with State 
banking supervisors, final regulations requiring that insured depository institutions, 
businesses that provide check cashing services, money transmitting businesses, and 
businesses that issue or redeem money orders, travelers’ checks or other similar 
instruments maintain such records of payment orders which-- 

(i) involve international transactions; and 
(ii) direct transfers of funds over wholesale funds transfer systems or on the 
books of any insured depository institution, or on the books of any business that 
provides check cashing services, any money transmitting business, and any 
business that issues or redeems money orders, travelers’ checks or similar 
instruments, 

that will have a high degree of usefulness in criminal, tax, or regulatory 
investigations or proceedings. 

(B) Factors for consideration 
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In prescribing the regulations required under subparagraph (A), the Secretary and 
the Board shall consider-- 

(i) the usefulness in criminal, tax, or regulatory investigations or proceedings of 
any record required to be maintained pursuant to the proposed regulations; and 

(ii) the effect the recordkeeping required pursuant to such proposed regulations 
will have on the cost and efficiency of the payment system. 

(C) Availability of records 

Any records required to be maintained pursuant to the regulations prescribed under 
subparagraph (A) shall be submitted or made available to the Secretary or the 
Board upon request. 

(c) Identity of persons having accounts and persons authorized to act with respect to 
such accounts; exemptions 

Subject to the requirements of any regulations prescribed jointly by the Secretary and 
the Board under paragraph (2) or (3) of subsection (b) of this section, each insured 
depository institution shall maintain such records and other evidence, in such form as 
the Secretary shall require, of the identity of each person having an account in the 
United States with the insured depository institution and of each individual authorized to 
sign checks, make withdrawals, or otherwise act with respect to any such account. The 
Secretary may make such exemptions from any requirement otherwise imposed under 
this subsection as are consistent with the purposes of this section. 

(d) Reproduction of checks, drafts, and other instruments; record of transactions; 
identity of party 

Each insured depository institution shall make, to the extent that the regulations of the 
Secretary so require-- 

(:~) a microfilm or other reproduction of each check, draft, or similar instrument 
drawn on it and presented to it for payment; and 

(2) a record of each check, draft, or similar instrument received by it for deposit or 
collection, together with an identification of the party for whose account it is to be 
deposited or collected, unless the insured depository institution has already made a 
record of the party’s identity pursuant to subsection (c) of this section. 

(e) Identity of persons making reportable currency and foreign transactions 

Subject to the requirements of any regulations prescribed jointly by the Secretary and 
the Board under paragraph (2) or (3) of subsection (b) of this section whenever any 
individual engages (whether as principal, agent, or bailee) in any transaction with an 
insured depository institution which is required to be reported or recorded under 
subchapter II of chapter 53 of Title 31, the insured depository institution shall require 
and retain such evidence of the identity of that individual as the Secretary may 
prescribe as appropriate under the circumstances. 

(f) Additions to or substitutes for required records 

Subject to the requirements of any regulations prescribed jointly by the Secretary and 
the Board under paragraph (2) or (3) of subsection (b) of this section and in addition to 
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or in lieu of the records and evidence otherwise referred to in this section, each insured 
depository institution shall maintain such records and evidence as the Secretary may 
prescribe to carry out the purposes of this section. 

(g) Retention period 

Any type of record or evidence required under this section shall be retained for such 
period as the Secretary may prescribe for the type in question. Any period so prescribed 
shall not exceed six years unless the Secretary determines, having regard for the 
purposes of this section, that a longer period is necessary in the case of a particular 
type of record or evidence. 

(h) Report to Congress by Secretary of the Treasury 

The Secretary shall include in his annual report to the Congress information on his 

implementation of the authority conferred by this section and any similar authority with 
respect to recordkeeping or reporting requirements conferred by other provisions of law, 

(i) Application of provisions to foreign banks 

The provisions of this section shall not apply to any foreign bank except with respect to 
the transactions and records of any insured branch of such a bank. 

(j) Civil penalties 

(1) Penalty imposed 

Any insured depository institution and any director, officer, or employee of an insured 
depository institution who willfully or through gross negligence violates, or any person 
who willfully causes such a violation, any regulation prescribed under subsection (b) of 
this section shall be liable to the United States for a civil penalty of not more than 
$10,000. 

(2) Treatment of continuing violation 

A separate violation of any regulation prescribed under subsection (b) of this section 
occurs for each day the violation continues and at each office, branch, or place of 
business at which such violation occurs. 

(3) Assessment 

Any penalty imposed under paragraph (1) shall be assessed, mitigated, and collected 
in the manner provided in subsections (b) and (c) of section 532] of Title 3 ]. 
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12 USC 1831e 
§ 1831e. Activities of savings associations 

(a) In general 

On and after January 1, 1990, a savings association chartered under State law may not 

engage as principal in any type of activity, or in any activity in an amount, that is not 

permissible for a Federal savings association unless-- 
(:1) the Corporation has determined that the activity would pose no significant risk to the 
Deposit Insurance Fund; and 
(:2) the savings association is and continues to be in compliance with the fully phased-in 
capital standards prescribed under section 1464(t) of this title. 

(b) Differences of magnitude bet~veen state and federal powers 

Notwithstanding subsection (a)(1) of this section, if an activity (other than an activity 
described in section 1464(c)(2)([3) of this title) is permissible for a Federal savings 
association, a savings association chartered under State law may engage as principal in 
that activity in an amount greater than the amount permissible for a Federal savings 
association if-- 
(:1) the Corporation has not determined that engaging in that amount of the activity 
poses any significant risk to the Deposit Insurance Fund; and 
(2) the savings association chartered under State law is and continues to be in 
compliance with the fully phased-in capital standards prescribed under section 1464(t) of 
this LiLle. 

(c) Equity investments by state savings associations 

(1) In general 

Notwithstanding subsections (a) and (b) of this section, a savings association chartered 
under State law may not directly acquire or retain any equity investment of a type or in 
an amount that is not permissible for a Federal savings association. 

(2) Exception for service corporations 

Paragraph (1) does not prohibit a savings association from acquiring or retaining shares 
of one or more service corporations if-- 
(A) the Corporation has determined that no significant risk to the Deposit Insurance 
Fund is posed by-- 
(i) the amount that the association proposes to acquire or retain; or 
(ii) the activities in which the service corporation engages; and 
(B) the savings association is and continues to be in compliance with the fully phased-in 
capital standards prescribed under section 1464(t) of this title. 

(3) Transition rule 

(A) In general 
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The Corporation shall require any savings association to divest any equity investment the 
retention of which is not permissible under paragraph (1) or (2) as quickly as can be 
prudently done, and in any event not later than July 1, 1994. 

(B) Treatment of noncompliance during divestment 

With respect to any equity investment held by any savings association on May 1, 1989, 
the savings association shall be deemed not to be in violation of the prohibition in 
paragraph (1) or (2) on retaining such investment so long as the savings association 
complies with any applicable requirement established by the Corporation pursuant to 

subparagraph (A) for divesting such investments. 

(d) Corporate debt securities not of investment grade 

(1) In general 

No savings association may, directly or through a subsidiary, acquire or retain any 

corporate debt security not of investment grade. 

(2) Exception for securities held by qualified affiliate 

Paragraph (1) shall not apply with respect to any corporate debt security not of 
investment grade which is acquired and retained by any qualified affiliate of a savings 

association. 

(3) Transition rule 

(A) In general 

The Corporation shall require any savings association or any subsidiary of any savings 
association to divest any corporate debt security not of investment grade the retention of 
which is not permissible under paragraph (1) as quickly as can be prudently done, and in 
any event not later than July 1, 1994. 

(B) Treatment of noncompliance during divestment 

With respect to any corporate debt security not of investment grade held by any savings 
association or subsidiary on August 9, 1989, the savings association or subsidiary shall be 
deemed not to be in violation of the prohibition in paragraph (1) on retaining such 

investment so long as the association or subsidiary complies with any applicable 
requirement established by the Corporation pursuant to subparagraph (A) for divesting 

such securities. 

(4) Definitions 

For purposes of this section-- 

(A) Investment grade 

Any corporate debt security is not of "investment grade" unless that security, when 
acquired by the savings association or subsidiary, was rated in one of the 4 highest rating 
categories by at least one nationally recognized statistical rating organization. 
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(B) Qualified affiliate 

The term "qualified affiliate" means-- 
(i) in the case of a stock savings association, an affiliate other than a subsidiary or an 

insured depository institution; and 
(ii) in the case of a mutual savings association, a subsidiary other than an insured 
depository institution, so long as all of the savings association’s investments in and 
extensions of credit to the subsidiary are deducted from the savings association’s capital. 

(C) Certain securities not included 

The term "corporate debt security not of investment grade" does not include any 
obligation issued or guaranteed by a corporation that may be held by a Federal savings 
association without limitation as to percentage of assets under subparagraph (D), (E), or 

(F) of section 1464(c)(1) of this title. 

(e) Transfer of corporate debt security not of ir~vestment grade in exchange for a qualified 
ilo[e 

(1) Acquisition of note 

Notwithstanding subsections (a), (b), and (c) of section 1464 [FN1] of this title and any 
other provision of Federal or State law governing extensions of credit by savings 
associations, any insured savings association, and any subsidiary of any insured savings 
association, that, on August 9, 1989, holds any corporate debt security not of investment 
grade may acquire a qualified note in exchange for the transfer of such security to-- 
(A) any holding company which controls 80 percent or more of the shares of such 
insured savings association; or 
(B) any company other than an insured savings association, or any subsidiary of any 
insured savings association, 80 percent or more of the shares of which are controlled by 
such holding company, 

if the conditions of paragraph (2) are met. 

(2) Conditions for exchange of security for qualified note 

The conditions of this paragraph are met if-- 
(A) the insured savings association was in compliance with applicable capital 
requirements on December 31, 1988, and the insured savings association after such 
date-- 
(i) remains in compliance with applicable capital requirements; or 
(ii) adopts and complies with a capital plan acceptable to the Director of the Office of 
Thrift Supervision; 
(B) the company to which the corporate debt security not of investment grade is 
transferred is not a bank holding company, an insured savings association, or a direct or 
indirect subsidiary of such holding company or insured savings association; 
(C) before the end of the 90-day period beginning on August 9, 1989, the insured 
savings association notifies the Director of the Office of Thrift Supervision of such 
association’s intention to transfer the corporate debt security not of investment grade to 
the savings and loan holding company or the subsidiary of such holding company; 
(D) the transfer of the corporate debt security not of investment grade is completed-- 
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(i) before the end of the 1-year period beginning on August 9, 1989, in the case of an 
insured savings association that, as of August 9, 1989, is controlled by a savings and loan 
holding company; or 
(ii) before the end of the 2-year period beginning on August 9, 1989, in the case of a 
savings association that is not, as of August 9, 1989, a subsidiary of a savings and loan 
holding company; 
(E) the insured savings association receives in exchange for the corporate debt security 
not of investment grade the fair market value of such security; 

(!=) the Director of the Office of Thrift Supervision has-- 
(i) approved the transaction; and 
(ii) determined that the transfer represents a complete and effective divestiture of the 
corporate debt security not of investment grade and is in compliance with the provisions 

of this subsection; and 
(G) any gain on the sale of the corporate debt security not of investment grade is 
recognized, and included for applicable regulatory capital requirements, by the insured 
savings association only at such time and to the extent that the insured savings 
association receives payment of principal on the note in cash in excess of the fair market 

value of the transferred corporate debt security not of investment grade as carried on the 
accounts of the insured savings association immediately prior to the transfer. 

(3) "Qualified note" defined 

The term "qualified note" means any note that-- 
(A) is at all times fully secured by the corporate debt security not of investment grade 
transferred in exchange for the note, or by other collateral of at least equivalent value 
that is acceptable to the Director of the Office of Thrift Supervision; 
(B) contains provisions acceptable to the Director of the Office of Thrift Supervision that 

would-- 
(i) prevent any action to encumber or impair the value of the collateral referred to in 
subparagraph (A); and 
(ii) allow the sale of the corporate debt security not of investment grade if the proceeds 
of the sale are reinvested in assets of equivalent value; 
(C) is on market terms, including interest rate, which must in all cases be above the 
insured savings association’s borrowing rate for similar term funds; 
(D) is fully repayable over a period of time not to exceed 5 years from the date of 

transfer; 
(E) is repaid with annual principal payments at least as large as would be necessary to 
repay the note within 5 years if it were on a level payment amortization schedule and the 

interest rate for the first year of repayment were fixed throughout the amortization 
pe riod; 
(i=) is fully guaranteed by each holding company of the insured savings association that 
acquires such note; and 
(G) is repaid in full in cash in accordance with its terms and this subsection. 

(4) Failure to repay on schedule 

The exemption provided by this subsection from subsections (a), (b), and (c) of section 
1468 of this title and any other applicable provision of Federal or State law shall 
terminate immediately if the insured savings association or any affiliate of such 

association fails to comply with the terms of the qualified note or this subsection. 

(f) Determinations 

The Corporation shall make determinations under this section by regulation or order. 
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(g) "Activity" defined 

For purposes of subsections (a) and (b) of this section-- 

(1) In general 

The term "activity" includes acquiring or retaining any investment. 

(2) Divestiture of certain assets 

Notwithstanding paragraph (1), subsections (a) and (b) of this section shall not be 

construed to require a savings association to divest itself of any assets acquired before 
August 9, 1989. 

(h) Other authority not affected 

This section may not be construed as limiting-- 
(1) any other authority of the Corporation; or 

(:~) any authority of the Director of the Office of Thrift Supervision or of a State to 
impose more stringent restrictions. 

12 USC 1831t 

§ 1831t. Depository institutions lacking Federal deposit insurance 

(a) Annual independent audit of private deposit insurers 

(1) Audit required 

Any private deposit insurer shall obtain an annual audit from an independent auditor 
using generally accepted auditing standards. The audit shall include a determination of 
whether the private deposit insurer follows generally accepted accounting principles and 

has set aside sufficient reserves for losses. 

(2) Providing copies of audit report 

(A) Private deposit insurer 

The private deposit insurer shall provide a copy of the audit report-- 
(i) to each depository institution the deposits of which are insured by the private deposit 
insurer, not later than 14 days after the audit is completed; and 
(ii) to the appropriate supervisory agency of each State in which such an institution 
receives deposits, not later than 7 days after the audit is completed. 

(B) Depository institution 
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Any depository institution the deposits of which are insured by the private deposit insurer 
shall provide a copy of the audit report, upon request, to any current or prospective 

customer of the institution. 

(3) Enforcement by appropriate State supervisor 

Any appropriate State supervisor of a private deposit insurer, and any appropriate State 
supervisor of a depository institution which receives deposits that are insured by a 
private deposit insurer, may examine and enforce compliance with this subsection under 
the applicable regulatory authority of such supervisor. 

(b) Di scl osure required 

Any depository institution l acki r~g Federal deposit i r~surance shall, within the United 
States, do the following: 

(1) Periodic statements; account records 

Include conspicuously in all periodic statements of account, on each signature card, and 
on each passbook, certificate of deposit, or share certificate. [FN:I] a notice that the 
institution is not federally insured, and that if the institution fails, the Federal 
Government does not guarantee that depositors will get back their money° 

(2) Advertising; premises 

(A) In general 

Include clearly and conspicuously in all advertising, except as provided in subparagraph 
(B); and at each station or window where deposits are normally received, its principal 
place of business and all its branches where it accepts deposits or opens accounts 
(excluding automated teller machines or point of sale terminals), and on its main :l:nternet 
page, a notice that the institution is not federally insured. 

(B) Exceptions 

The following need not include a notice that the institution is not federally insured: 
(i) Any sign, document, or other item that contains the name of the depository 
institution, its logo, or its contact information, but only if the sign, document, or item 
does not include any information about the institution’s products or services or 
information otherwise promoting the institution. 
(ii) Small utilitarian items that do not mention deposit products or insurance if inclusion 
of the notice would be impractical. 

(3) Acknowledgment of disclosure 

(A) New depositors obtained other than through a conversion or merger 

With respect to any depositor who was not a depositor at the depository institution before 
the effective date of the Financial Services Regulatory Relief Act of 2006, and who is not 
a depositor as described in subparagraph (B), receive any deposit for the account of such 
depositor only if the depositor has signed a written acknowledgement that-- 
(i) the institution is not federally insured; and 
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(ii) if the institution fails, the Federal Government does not guarantee that the depositor 
will get back the depositor’s money, 

(B) New depositors obtained through a conversion or merger 

With respect to a depositor at a federally insured depository institution that converts to, 
or merges into, a depository institution lacking federal insurance after the effective date 
of the Financial Services Regulatory Relief Act of 2006, receive any deposit for the 
account of such depositor only 
(i) the depositor has signed a written acknowledgement described in subparagraph 
or 
(ii) the institution makes an attempt, as described in subparagraph (D) and sent by mail 
no later than 45 days after the effective date of the conversion or merger, to obtain the 
acknowledgment. 

(C) Current depositors 

Receive any deposit after the effective date of the Financial Services Regulatory Relief Act 
of 2006 for the account of any depositor who was a depositor on that date only 
(i) the depositor has signed a written acknowledgement described in subparagraph 
or 
(ii) the institution has complied with the provisions of subparagraph (E) which are 
applicable as of the date of the deposit. 

(D) Alternative provision of notice to new depositors obtained through a conversion or 
merger 

(J) In general 

Transmit to each depositor who has not signed a written acknowledgement described in 
subparagraph (A)-- 
(:I) a conspicuous card containing the information described in clauses (i) and (ii) of 
subparagraph (A), and a line for the signature of the depositor; and 
(:I:~) accompanying materials requesting the depositor to sign the card, and return the 
signed card to the institution, 

(E) Alternative provision of notice to current depositors 

(i) In general 

Transmit to each depositor who was a depositor before the effective date of the Financial 
Services Regulatory Relief Act of 2006, and has not signed a written acknowledgement 
described in subparagraph 
(I) a conspicuous card containing the information described in clauses (i) and (ii) of 
subparagraph (A), and a line for the signature of the depositor; and 
(I:[) accompanying materials requesting the depositor to sign the card, and return the 
signed card to the institution. 

(ii) Manner and timing of notice 

(I) First notice 
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Make the transmission described in clause (i) via mail not later than three months after 
the effective date of the Financial Services Regulatory Relief Act of 2006. 

(H) Second notice 

Make a second transmission described in clause (i) via mail not less than 30 days and not 
more than three months after a transmission to the depositor in accordance with 
subdause (I), if the institution has not, by the date of such mailing, received from the 
depositor a card referred to in clause (i) which has been signed by the depositor. 

(c) Manner and content of disclosure 

To ensure that current and prospective customers understand the ri sks involved in 
foregoing Federal deposit insurance, the Federal Trade Commission, by regulation or 
order, shall prescribe the mariner and content of disclosure required under this section, 
which shall be presented in such format and in such type size and maturer as to be simple 
and easy to understand. 

(d) Exceptions for institutions not receiving retail deposits 

The Federal Trade Commission may, by regulation or order, make exceptions to 
subsection (b) of this section for any depositor" institution that, within the United States, 
does not receive initial deposits of less than an amount equal to the standard maximum 
deposit insurance amount from individuals who are citizens or residents of the United 
States, other than money received in connection with any draft or similar instrument 
issued to transmit money. 

(e) Definitions 

For purposes of this section: 

(1) Appropriate supervisor 

The "appropriate supervisor" of a depository institution means the agency primarily 
responsible for supervising the institution. 

(2) Depository institution 

The term "depository institution" includes-- 
(A) any entity described in section 46:~(b)(J_)(A)(iv) of this title; and 
(B) any entity that, as determined by the Federal Trade Commission-- 
(i) is engaged in the business of receiving deposits; and 
(ii) could reasonably be mistaken for a depository institution by the entity’s current or 
prospective customers. 

(3) Lacking Federal deposit insurance 

A depository institution lacks Federal deposit insurance if the institution is not either-- 
(A) an insured depository institution; or 
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(B) an insured credit union, as defined in section :[01 of the Federal Credit Union Act [12 
U,SoCoAo § 

(4) Private deposit insurer 

The term "private deposit insurer" means any entity insuring the deposits of any 
depository institution lacking Federal deposit insurance. 

0) Enforcement 

(:[) kim~ted ~C enforcement authority 

Compliance with the requirements of subsec~ions (b), (c) and (e) of this section, and any 
regulation prescribed or order issued under any such subsection, shall be enforced under 
the Federal Trade Commission Act by ~he Federal Trade Commission. 

(2) Broad State enforcement authority 

(A) In general 

Subject to subparagraph (C), an appropriate State supervisor of a depository institution 
lacking Federal deposit insurance may examine and enforce compliance with the 
requirements of this section, and any regulation prescribed under this section. 

(B) Sta~e powers 

For purposes of bringing any action to enforce compliance wi~h ~his section, no provision 
of this section shall be construed as preventing an appropriate State supervisor of a 
depository institution lacking Federal deposit insurance from exercising any powers 
conferred on such official by the laws of such State. 

(C) Limitation on State action while Federal action pending 

~f the Federal Trade Commission has instituted an enforcement action for a violation of 
this section, no appropriate State supervisor may, during the pendency of such action, 
bring an action under this section against any defendant named in the complaint of the 
Commission for any violation of this section that is alleged in that complaint. 

12USC 1831 z 

1831z. Bi-annual FDIC survey and report on increasing the deposit base 
by encouraging use of depository institutions by the unbanked 

(a) Survey required 

(1) In general 

The Corporation shall conduct a bi-annuN survey on efforts by insured depository 
institutions to bring those individuals and families who have rarely, if ever, held a 
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checking account, a savings account or other type of transaction or check cashing 
account at an insured depository institution (hereafter in this section referred to as the 
’unbanked’) into the conventional finance system, 

(2) Factors and questions to consider 

]:n conducting the survey, the Corporation shall take the following factors and 
questions into account: 

(A) To what extent do insured depository institutions promote financial education 
and financial literacy outreach? 

(B) Which financial education efforts appear to be the most effective in bringing 
"unbanked" individuals and families into the conventional finance system? 

(C) What efforts are insured institutions making at converting "unbanked" money 
order, wire transfer, and international remittance customers into conventional 
account holders? 
(D) What cultural, language and identification issues as well as transaction costs 
appear to most prevent "unbanked" individuals from establishing conventional 
accounts? 

(E) What is a fair estimate of the size and worth of the "unbanked" market in the 
United States? 

(b) Reports 

The Chairperson of the Board of Directors shall submit a bi-annual report to the 
Committee on Financial Services of the House of Representatives and the Committee on 
Banking, Housing, and Urban Affairs of the Senate containing the Corporation’s findings 
and conclusions with respect to the survey conducted pursuant to subsection (a) of this 
section, together with such recommendations for legislative or administrative action as 
the      Chairperson       may      determine      to      be      appropriate, 

12 USC 1831aa 

(a) In general 

Notwithstanding clause (i) or (ii) of section 1818(b)(6)(A) of this title or section ] 83 ~o 
of this title, the appropriate Federal banking agency for a depository institution may 
enforce, under section 1 gl 8, of this title, the terms of-- 

(I) any condition imposed in writing by the agency on the depository institution or an 
institutiomaffiliated party in connection with any action on any application, notice, or 
other request concerning the depository institution; or 

(~) any written agreement entered into between the agency and the depository 
institution or an institution-affiliated party, 

(b) Receive rsh ips a nd co nse rvato rsh 

After the appointment of the Corporation as the receiver or conservator for a depository 
institution, the Corporation may enforce any condition or agreement described in 

{PAGE } 



paragraph (1) or (2) of subsection (a) of this section imposed on or entered into with 
such institution or institution-affiliated party through an action brought in an appropriate 
United                   States                   district                   cou rt. 

12 USC 1833a 

§ 1833a. Civil penalties 

(a) In general 

Whoever violates any provision of law to which this section is made applicable by 
subsection (c) of this section shall be subject to a civil penalty in an amount assessed by 
the court in a civil action under this section. 

(b) Maximum amount of penalty 

(1) Generally 

The amount of the civil penalty shall not exceed $1,000,000. 

(2) Special rule for continuing violations 

In the case of a continuing violation, the amount of the civil penalty may exceed the 
amount described in paragraph (1) but may not exceed the lesser of $1,000,000 per 
day or $5,000,000. 

(3) Special rule for violations creating gain or loss 

(A) If any person derives pecuniary gain from the violation, or if the violation results 
in pecuniary loss to a person other than the violator, the amount of the civil penalty 
may exceed the amounts described in paragraphs (1) and (2) but may not exceed the 
amount of such gain or loss. 

(B) As used in this paragraph, the term "person" includes the Bank Insurance Fund, 
the Savings Association Insurance Fund, and after the merger of such funds, the 
Deposit Insurance Fund, and the National Credit Union Share Insurance Fund. 

(c) Violations to which penalty is applicable 

This section applies to a violation of, or a conspiracy to violate-- 

(1) section 2115, 656, 657, 1005, 1006, 1007, 110114, or 1344 of Title 

(2) section 287, 11001, 1032, 1341 or 11343 of Tide 18 affecting a federally insured 

financial institution; or 

(2~) section 16(a) of the Small Business Act (]5 U.S.C. 645(a)). 

(d) Effective date 

This section shall apply to violations occurring on or after August 10, 1984. 
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(e) Attorney general to bring action 

A civil action to recover a civil penalty under this section shall be commenced by the 
Attorney General. 

(f) Burden of proof 

In a civil action to recover a civil penalty under this section, the Attorney General must 
establish the right to recovery by a preponderance of the evidence. 

(g) Administrative subpoenas 

(1) In general 

For the purpose of conducting a civil investigation in contemplation of a civil 
proceeding under this section, the Attorney General may-- 

(/~) administer oaths and affirmations; 

(B) take evidence; and 
(C) by subpoena, summon witnesses and require the production of any books, 
papers, correspondence, memoranda, or other records which the Attorney General 
deems relevant or material to the inquiry. Such subpoena may require the 
attendance of witnesses and the production of any such records from any place in 
the United States at any place in the United States designated by the Attorney 
General, 

(2) Procedures applicable 

The same procedures and limitations as are provided with respect to civil investigative 
demands in subsections (g), (h), and (j) of section 1968 of Title ] 8 apply with respect 
to a subpoena issued under this subsection. Process required by such subsections to 
be served upon the custodian shall be served on the Attorney General. Failure to 
comply with an order of the court to enforce such subpoena shall be punishable as 
contempt. 

(3) Limitation 

In the case of a subpoena for which the return date is less than 5 days after the date 
of service, no person shall be found in contempt for failure to comply by the return 
date if such person files a petition under paragraph (2) not later than 5 days after the 
date of service. 

(h) Statute of limitations 

A civil action under this section may not be commenced later than :Z0 years after the 
cause                    of                    action                    accrues. 
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12USC 1833b 

§ 1833b, Comparability in compensation schedules 

(a) In general 

The Federal Deposit Insurance Corporation, the Comptroller of the Currency, the 

National Credit Union Administration Board, the Federal Housing Finance Board,, [FNI ] 
the Farm Credit Administration, and the Office of Thrift Supervision, in establishing and 

adjusting schedules of compensation and benefits which are to be determined solely by 
each agency under applicable provisions of law, shall inform the heads of the other 

agencies and the Congress of such compensation and benefits and shall seek to 
maintain comparability regarding compensation and benefits. 

(b) Commodity futures trading Commission 

In establishing and adjusting schedules of compensation and benefits for employees of 
the Commodity Futures Trading Commission under applicable provisions of law, the 

Commission shall-- 

(1) inform the heads of the agencies referred to in subsection (a) of this section and 
Congress of such compensation and benefits; and 

(2) seek to maintain comparability with those agencies regarding compensation and 
benefits. 

12 USC 1834a 

§ 1834a, Assessment credits for qualifying activities relating to distressed 
communities 

(a) Determination of credits for increases in community" enterprise activities 

(1) In general 

The Community Enterprise Assessment Credit Board established under subsection (d) of 
this section shall issue guidelines for insured depository institutions eligible under this 
subsection for any community enterprise assessment credit with respect to any 
semiannual period. Such guidelines shall-- 
(A) designate the eligibility requirements for any institution meeting applicable capital 
standards to receive an assessment credit under section 1817(b)(7) of this title; and 
(B) determine the community enterprise assessment credit available to any eligible 
institution under paragraph (3). 

(2) Qualifying activities 

An insured depository institution may apply for for [FN1] any community enterprise 
assessment credit for any semiannual period for-- 
(A) the amount, during such period, of new originations of qualified loans and other 
assistance provided for low- and moderate-income persons in distressed communities, or 
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enterprises integrally involved with such neighborhoods, which the Board determines are 
qualified to be taken into account for purposes of this subsection; 
(B) the amount, during such period, of deposits accepted from persons domiciled in the 
distressed community, at any office of the institution (including any branch) located in 
any qualified distressed community, and new originations of any loans and other financial 
assistance made within that community, except that in no case shall the credit for 
deposits at any institution or branch exceed the credit for loans and other financial 
assistance by the bank or branch in the distressed community; and 

(C) any increase during the period in the amount of new equity investments in 
community development financial institutions. 

(3) Amount of assessment credit 

The amount of any community enterprise assessment credit available under section 
1817(b)(7) of this title for any insured depository institution, or a qualified portion 
thereof, shall be the amount which is equal to 5 percent, in the case of an institution 
which does not meet the community development organization requirements under 
section 1834b of this title, and 15 percent, in the case of an institution, or a qualified 
portion thereof, which meets such requirements (or any percentage designated under 

paragraph (5)) of the sum of-- 
(A) for the first full semiannual period in which community enterprise assessment credits 

are available, the sum of-- 
(i) the amounts of assets described in paragraph (2)(A); and 
(ii) the amounts of deposits, loans, and other financial assistance described in paragraph 

(2)(B); and 
(B) for any subsequent semiannual period, the sum of-- 
(i) any increase during such period in the amount of assets described in paragraph 
(2)(A) that has been deemed eligible for credit by the Board; and 

(ii) any increase during such period in the amounts of deposits, loans, and other financial 
assistance described in paragraph (2)(B) that has been deemed eligible for credit by the 

Board. 

(4) Determination of qualified loans and other financial assistance 

Except as provided in paragraph (6), the types of loans and other assistance which the 
Board may determine to be qualified to be taken into account under paragraph (2)(A) for 
purposes of the community enterprise assessment credit, may include the following: 
(A) Loans insured or guaranteed by the Secretary of Housing and Urban Development, 

the Secretary of the Department of Veterans Affairs, the Administrator of the Small 
Business Administration, and the Secretary of Agriculture. 

(B) Loans or financing provided in connection with activities assisted by the 
Administrator of the Small Business Administration or any small business investment 
company and investments in small business investment companies. 
(C) Loans or financing provided in connection with any neighborhood housing service 
program assisted under the Neighborhood Reinvestment Corporation Act [42 U.S.C.A. § 
8101 et seq.]. 
(D) Loans or financing provided in connection with any activities assisted under the 
community development block grant program under title I of the Housing and Community 
Development Act of 1974 [42 U.S.C.A. § 5301 et seq.]. 

(E) Loans or financing provided in connection with activities assisted under title II of the 
Cranston-Gonzalez National Affordable Housing Act [42 U.S.C.A. § 12721 et seq.]. 
(!=) Loans or financing provided in connection with a homeownership program assisted 
under title III of the United States Housing Act of 1937 [42 U.S.C.A. § 1437aaa et seq.] 
or subtitle B or C of title IV of the Cranston-Gonzalez National Affordable Housing Act [42 
U.S.C.A. § 12871 et seq., § 12891 et seq.]. 
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(G) Financial assistance provided through community development corporations. 
(El) Federal and State programs providing interest rate assistance for homeowners. 
(3:) Extensions of credit to nonprofit developers or purchasers of low-income housing and 
small business developments. 
(J) In the case of members of any Federal home loan bank, participation in the 
community investment fund program established by the Federal home loan banks. 
(IC) Conventional mortgages targeted to low- or moderate-income persons. 
(i.) Loans made for the purpose of developing or supporting-- 

(i) commercial facilities that enhance revitalization, community stability, or job creation 

and retention efforts; 
(ii) business creation and expansion efforts that-- 
(T) create or retain jobs for low-income people; 

(II) enhance the availability of products and services to low-income people; or 
(III) create or retain businesses owned by low-income people or residents of a targeted 

area; 
(iii) community facilities that provide benefits to low-income people or enhance 
community stability; 

(iv) home ownership opportunities that are affordable to low-income households; 
(v) rental housing that is principally affordable to low-income households; and 
(vi) other activities deemed appropriate by the Board. 
(!~1) The provision of technical assistance to residents of qualified distressed communities 
in managing their personal finances through consumer education programs either 
sponsored or offered by insured depository institutions. 
(1~i) The provision of technical assistance and consulting services to newly formed small 
businesses located in qualified distressed communities. 
(O) The provision of technical assistance to, or servicing the loans of low- or moderate- 

income homeowners and homeowners located in qualified distressed communities. 

(5) Adjustment of percentage 

The Board may increase or decrease the percentage referred to in paragraph (3)(A) for 
determining the amount of any community enterprise assessment credit pursuant to such 
paragraph, except that the percentage established for insured depository institutions 
which meet the community development organization requirements under section 1834b 
of this title shall not be less than 3 times the amount of the percentage applicable for 

insured depository institutions which do not meet such requirements. 

(6) Certain investments not eligible to be taken into account 

Loans, financial assistance, and equity investments made by any insured depository 

institution that are not the result of originations by the institution shall not be taken into 
account for purposes of determining the amount of any credit pursuant to this subsection. 

(7) Quantitative analysis of technical assistance 

The Board may establish guidelines for analyzing the technical assistance described in 
subparagraphs (M), (N), and (O) of paragraph (4) for the purpose of quantifying the 
results of such assistance in determining the amount of any community assessment 

credit under this subsection. 

(b) "Qualified distressed community" defined 

(1) In general 
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For purposes of this section, the term "qualified distressed community" means any 
neighborhood or community which-- 
(A) meets the minimum area requirements under paragraph (3) and the eligibility 
requirements of paragraph (4); and 
(B) is designated as a distressed community by any insured depository institution in 
accordance with paragraph (2) and such designation is not disapproved under such 
paragraph. 

(2) Designation requirements 

(A) Notice of designation 

(i) Notice to agency 

Upon designating an area as a qualified distressed community, an insured depository 
institution shall notify the appropriate Federal banking agency of the designation. 

(ii) Public notice 

Upon the effective date of any designation of an area as a qualified distressed 
community, an insured depository institution shall publish a notice of such designation in 
major newspapers and other community publications which serve such area. 

(B) Agency duties relating to designations 

(i) Providing information 

At the request of any insured depository institution, the appropriate Federal banking 
agency shall provide to the institution appropriate information to assist the institution to 
identify and designate a qualified distressed community. 

(ii) Period for disapproval 

Any notice received by the appropriate Federal banking agency from any insured 
depository institution under subparagraph (A)(i) shall take effect at the end of the 90-day 
period beginning on the date such notice is received unless written notice of the approval 
or disapproval of the application by the agency is provided to the institution before the 
end of such period. 

(3) Minimum area requirements 

For purposes of this subsection, an area meets the requirements of this paragraph if-- 
(A) the area is within the jurisdiction of 1 unit of general local government; 
(B) the boundary of the area is contiguous; and 
((:) the area-- 
(i) has a population, as determined by the most recent census data available, of not less 
than-- 
(T) 4,000, if any portion of such area is located within a metropolitan statistical area (as 
designated by the Director of the Office of Management and Budget) with a population of 
50,000 or more; or 
(TI) 1,000, in any other case; or 
(ii) is entirely within an Indian reservation (as determined by the Secretary of the 
Interior). 
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(4) Eligibility requirements 

For purposes of this subsection, an area meets the requirements of this paragraph if the 
following criteria are met: 
(A) At least 30 percent of the residents residing in the area have incomes which are less 
than the national poverty level. 
(B) The unemployment rate for the area is 1 1/2 times greater than the national average 
(as determined by the Bureau of Labor Statistics’ most recent figures). 
(C) Such additional eligibility requirements as the Board may, in its discretion, deem 

necessary to carry out the provisions of this subtitle. 

(c) Omitted 

(d) Community Enterprise Assessment Credit Board 

(1) Establishment 

There is hereby established the "Community Enterprise Assessment Credit Board". 

(2) Number and appointment 

The Board shall be composed of 5 members as follows: 

(A) The Secretary of the Treasury or a designee of the Secretary. 
(B) The Secretary of Housing and Urban Development or a designee of the Secretary. 
(C) The Chairperson of the Federal Deposit Insurance Corporation or a designee of the 
Chairperson. 
(D) 2 individuals appointed by the President from among individuals who represent 

community organizations. 

(3) Terms 

(A) Appointed members 

Each appointed member shall be appointed for a term of 5 years. 

(B) Interim appointment 

Any member appointed to fill a vacancy occurring before the expiration of the term to 
which such member’s predecessor was appointed shall be appointed only for the 

remainder of such term. 

(C) Continuation of service 

Each appointed member may continue to serve after the expiration of the period to which 
such member was appointed until a successor has been appointed. 

(4) Chairperson 

The Secretary of the Treasury shall serve as the Chairperson of the Board. 

(PAGE } 



(5) No pay 

No members of the Commission may receive any pay for service on the Board. 

(6) Travel expenses 

Each member shall receive travel expenses, including per diem in lieu of subsistence, in 

accordance with sections 5702 and 5703 of Title 5. 

(7) Meetings 

The Board shall meet at the call of the Chairperson or a majority of the Board’s members. 

(e) Duties of the Board 

(1) Procedure for determining community enterprise assessment credits 

The Board shall establish procedures for accepting and considering applications by 

insured depository institutions under subsection (a)(1) of this section for community 
enterprise assessment credits and making determinations with respect to such 
applications. 

(2) Notice to FDIC 

The Board shall notify the applicant and the Federal Deposit Insurance Corporation of any 
determination of the Board with respect to any application referred to in paragraph (1) in 
sufficient time for the Corporation to include the amount of such credit in the 

computation of the semiannual assessment to which such credit is applicable. 

(f) Availability of funds 

The provisions of this section shall not take effect until appropriations are specifically 
provided in advance. There are hereby authorized to be appropriated such sums as may 
be necessary to carry out the provisions of this section. 

(g) Prohibition on double funding for same activities 

No community development financial institution may receive a community enterprise 
assessment credit if such institution, either directly or through a community partnership-- 
(:t) has received assistance within the preceding 12-month period, or has an application 
for assistance pending, under section 4704 of this title; or 
(:~) has ever received assistance, under section 4707 of this title, for the same activity 
during the same semiannual period for which the institution seeks a community 
enterprise assessment credit under this section. 

(h) Priority of awards 

(1) Qualifying loans and services 

(A) In general 
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If the amount of funds appropriated for purposes of carrying out this section for any fiscal 
year are insufficient to award the amount of assessment credits for which insured 
depository institutions have applied and are eligible under this section, the Board shall, in 
awarding community enterprise assessment credits for qualifying activities under 
subparagraphs (A) and (B) of subsection (a)(2) of this section for any semiannual period 
for which such appropriation is available, determine which institutions shall receive an 

award. 

(B) Priority for support of efforts of CDFI 

The Board shall give priority to institutions that have supported the efforts of community 
development financial institutions in the qualified distressed community. 

(C) Other factors 

The Board may also consider the following factors: 

(i) Degree of difficulty 

The degree of difficulty in carrying out the activities that form the basis for the 
institution’s application. 

(ii) Community impact 

The extent to which the activities that form the basis for the institution’s application have 

benefited the qualified distressed community. 

(iii) Innovation 

The degree to which the activities that form the basis for the institution’s application have 
incorporated innovative methods for meeting community needs. 

(iv) Leverage 

The leverage ratio between the dollar amount of the activities that form the basis for the 
institution’s application and the amount of the assessment credit calculated in accordance 

with this section for such activities. 

(v) Size 

The amount of total assets of the institution. 

(vi) New entry 

Whether the institution had provided financial services in the designated distressed 
community before such semiannual period, 

(vii) Need for subsidy 

The degree to which the qualified activity which forms the basis for the application needs 
enhancement through an assessment credit, 
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(viii) Extent of distress in community 

The degree of poverty and unemployment in the designated distressed community, the 
proportion of the total population of the community which are low-income families and 

unrelated individuals, and the extent of other adverse economic conditions in such 
community. 

(2) Qualifying investments 

If the amount of funds appropriated for purposes of carrying out this section for any fiscal 
year are insufficient to award the amount of assessment credits for which insured 
depository institutions have applied and are eligible under this section, the Board shall, in 
awarding community enterprise assessment credits for qualifying activities under 
subsection (a)(2)(C) of this section for any semiannual period for which such 
appropriation is available, determine which institutions shall receive an award based on 

the leverage ratio between the dollar amount of the activities that form the basis for the 
institution’s application and the amount of the assessment credit calculated in accordance 

with this section for such activities. 

(i) Determination of amount of assessment credit 

Notwithstanding any other provision of this section, the determination of the amount of 
any community enterprise assessment credit under subsection (a)(3) of this section for 
any insured depositor}, institution for any semiannual period shall be made solely at the 
discretion of the Board. No insured depository institution shall be awarded community 
enterprise assessment credits for any semiannual period in excess of an amount 
determined by the Board. 

(~) Definitions 

For purposes of this section-- 

(1) Appropriate Federal banking agency 

The term "appropriate Federal banking agency" has the meaning given to such term in 
section 1813(q) of this title. 

(2) Board 

The term "Board" means the Community Enterprise Assessment Credit Board established 
under the amendment made [FN2] by subsection (d) of this section. 

(3) Insured depository institution 

The term "insured depository institution" has the meaning given to such term in section 

1813(c)(2) of this title. 

(4) Community development financial institution 

The term "community development financial institution" has the same meaning as in 

section 4702(5) of this title, 
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(5) Affiliate 

The term "affiliate" has the same meaning as in section 1841 of this title. 

CH 17 BANK HOLDING COMPANIES pg.391 

12 USC 1841 

§ 1841. Definitions 

(a)(1) Except as provided in paragraph (5) of this subsection, "bank holding company" 
means any company which has control over any bank or over any company that is or 
becomes a bank holding company by virtue of this chapter. 

(2) Any company has control over a bank or over any company if-- 
(A) the company directly or indirectly or acting through one or more other persons owns, 
controls, or has power to vote 25 per centum or more of any class of voting securities of 
the bank or company; 
(B) the company controls in any manner the election of a majority of the directors or 
trustees of the bank or company; or 
(C) the Board determines, after notice and opportunity for hearing, that the company 
directly or indirectly exercises a controlling influence over the management or policies of 
the bank or company. 

(3) For the purposes of any proceeding under paragraph (2)(C) of this subsection, there is 
a presumption that any company which directly or indirectly owns, controls, or has power 
to vote less than 5 per centum of any class of voting securities of a given bank or 
company does not have control over that bank or company. 

(4) In any administrative or judicial proceeding under this chapter, other than a 
proceeding under paragraph (2)(C) of this subsection, a company may not be held to have 
had control over any given bank or company at any given time unless that company, at 
the time in question, directly or indirectly owned, controlled, or had power to vote 5 per 
centum or more of any class of voting securities of the bank or company, or had already 
been found to have control in a proceeding under paragraph (2)(C). 

(5) Notwithstanding any other provision of this subsection-- 
(A) No bank and no company owning or controlling voting shares of a bank is a bank 
holding company by virtue of its ownership or control of shares in a fiduciary capacity, 
except as provided in paragraphs (2) and (3) of subsection (g) of this section. For the 

purpose of the preceding sentence, bank shares shall not be deemed to have been 
acquired in a fiduciary capacity if the acquiring bank or company has sole discretionary 
authority to exercise voting rights with respect thereto; except that this limitation is 
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applicable in the case of a bank or company acquiring such shares prior to December 31, 
1970, only if the bank or company has the right consistent with its obligations under the 
instrument, agreement, or other arrangement establishing the fiduciary relationship to 
divest itself of such voting rights and fails to exercise that right to divest within a 
reasonable period not to exceed one year after December 31, 1970. 
(B) No company is a bank holding company by virtue of its ownership or control of 
shares acquired by it in connection with its underwriting of securities if such shares are 
held only for such period of time as will permit the sale thereof on a reasonable basis. 

(C) No company formed for the sole purpose of participating in a proxy solicitation is a 
bank holding company by virtue of its control of voting rights of shares acquired in the 

course of such solicitation. 
(D) No company is a bank holding company by virtue of its ownership or control of 
shares acquired in securing or collecting a debt previously contracted in good faith, until 
two years after the date of acquisition. The Board is authorized upon application by a 
company to extend, from time to time for not more than one year at a time, the two-year 
period referred to herein for disposing of any shares acquired by a company in the 
regular course of securing or collecting a debt previously contracted in good faith, if, in 

the Board’s judgment, such an extension would not be detrimental to the public interest, 
but no such extension shall in the aggregate exceed three years. 
(E) No company is a bank holding company by virtue of its ownership or control of any 
State-chartered bank or trust company which-- 
(i) is wholly owned by 1 or more thrift institutions or savings banks; and 
(ii) is restricted to accepting-- 
(I) deposits from thrift institutions or savings banks; 

(II) deposits arising out of the corporate business of the thrift institutions or savings 
banks that own the bank or trust company; or 

(III) deposits of public moneys. 
(!:) No trust company or mutual savings bank which is an insured bank under the Federal 
Deposit Insurance Act [12 U.S.C.A. § 1811 et seq.] is a bank holding company by virtue 
of its direct or indirect ownership or control of one bank located in the same State, if (i) 
such ownership or control existed on December 31, 1970, authorized by applicable State 
law, and (ii) the trust company or mutual savings bank does not after that date acquire 
an interest in any company that, together with any other interest it holds in that 
company, will exceed 5 per centum of any class of the voting shares of that company, 
except that this limitation shall not be applicable to investments of the trust company or 
mutual savings bank, direct and indirect, which are otherwise in accordance with the 

limitations applicable to national banks under section 24 of this title. 

(6) For the purposes of this chapter, any successor to a bank holding company shall be 
deemed to be a bank holding company from the date on which the predecessor company 
became a bank holding company. 

(b) "Company" means any corporation, partnership, business trust, association, or similar 
organization, or any other trust unless by its terms it must terminate within twenty-five 
years or not later than twenty-one years and ten months after the death of individuals 
living on the effective date of the trust but shall not include any corporation the majority 
of the shares of which are owned by the United States or by any State, and shall not 
include a qualified family partnership. "Company covered in 1970" means a company 
which becomes a bank holding company as a result of the enactment of the Bank Holding 
Company Act Amendments of 1970 and which would have been a bank holding 
company on June 30, 1968, if those amendments had been enacted on that date. 
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(c) Bank defined 

For purposes of this chapter-- 

(1) In general 

Except as provided in paragraph (2), the term "bank" means any of the following : 

(A) An insured bank as defined in section 1813(h) of this title. 
(B) An institution organized under the laws of the United States, any State of the United 
States, the District of Columbia, any territory of the United States, Puerto Rico, Guam, 

American Samoa, or the Virgin Islands which both-- 
(i) accepts demand deposits or deposits that the depositor may withdraw by check or 
similar means for payment to third parties or others; and 
(ii) is engaged in the business of making commercial loans. 

(2) Exceptions 

The term "bank" does not include any of the following: 
(A) A foreign bank which would be a bank within the meaning of paragraph (1) solely 

because such bank has an insured or uninsured branch in the United States. 
(B) An insured institution (as defined in subsection (j) of this section). 

(1:) An organization that does not do business in the United States except as an incident 

to its activities outside the United States. 
(13) An institution that functions solely in a trust or fiduciary capacity, if-- 
(i) all or substantially all of the deposits of such institution are in trust funds and are 
received in a bona fide fiduciary capacity; 
(ii) no deposits of such institution which are insured by the Federal Deposit Insurance 
Corporation are offered or marketed by or through an affiliate of such institution; 
(iii) such institution does not accept demand deposits or deposits that the depositor may 
withdraw by check or similar means for payment to third parties or others or make 

commercial loans; and 

(iv) such institution does not-- 
(1:) obtain payment or payment related services from any Federal Reserve bank, 
including any service referred to in section 11A of the Federal Reserve Act [12 U.S.C.A. § 

248a]; or 
(:l:I) exercise discount or borrowing privileges pursuant to section 19(b)(7) of the Federal 

Reserve Act [12 U.S.C.A. § 461(b)(7)]. 
(E) A credit union (as described in section 19(b)(1)(A)(iv) of the Federal Reserve Act [12 

U.S.C.A. § 461(b)(1)(A)(iv)]. 
(F) An institution, including an institution that accepts collateral for extensions of credit 

by holding deposits under $100,000, and by other means which-- 
(i) engages only in credit card operations; 
(ii) does not accept demand deposits or deposits that the depositor may withdraw by 
check or similar means for payment to third parties or others; 
(iii) does not accept any savings or time deposit of less than $100,000; 
(iv) maintains only one office that accepts deposits; and 
(v) does not engage in the business of making commercial loans. 
(G) An organization operating under section 25 or section 25(a) of the Federal Reserve 

Act. 
(!-I) An industrial loan company, industrial bank, or other similar institution which 
(i) an institution organized under the laws of a State which, on March 5, 1987, had in 
effect or had under consideration in such State’s legislature a statute which required or 
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would require such institution to obtain insurance under the Federal Deposit Insurance 
Act [12 U.S.C.A. § 1811 et seq.]-- 
(:I) which does not accept demand deposits that the depositor may withdraw by check or 
similar means for payment to third parties; 

(:II) which has total assets of less than $100,000,000; or 
(III) the control of which is not acquired by any company after August 10, 1987; or 
(ii) an institution which does not, directly, indirectly, or through an affiliate, engage in 
any activity in which it was not lawfully engaged as of March 5, 1987, 

except that this subparagraph shall cease to apply to any institution which permits any 
overdraft (including any intraday overdraft), or which incurs any such overdraft in such 

institution’s account at a Federal Reserve bank, on behalf of an affiliate if such overdraft 
is not the result of an inadvertent computer or accounting error that is beyond the control 

of both the institution and the affiliate, or that is otherwise permissible for a bank 
controlled by a company described in section 1843(f)(1) of this title. 

(I)~ (J) Repealed, Pub,L, 109-351, Title VH, § 727(@(1), Oct, 13, 2006, 120 Star, 2003 

(3) Repealed. Pub.L. 108-386, § 8(c)(1), Oct. 30, 2004, 118 Stat. 2231 

(d) "Subsidiary", with respect to a specified bank holding company, means (1) any 
company 25 per centum or more of~vhose voting shares (excluding shares owned by the 
United States or by any company wholly owned by the United States) is directly or 
indirectly owned or controlled by such bank holding company, or is held by it with power 

to vote; (2) any company the election of a majority &whose directors is controlled in any 
manner by such bank holding company; or (3) any company with respect to the 
management of policies of which such bank holding company has the po~ver, directly or 
indirectly, to exercise a controlling influence, as determined by the Board, after notice 
and opportunity for hearing. 

(e) The term "successor" shall include any company which acquires directly or indirectly 
from a bank holding company shares of any bank, when and if the relationship between 
such company and the bank holding company is such that the transaction effects no 
substantial change in the control of the bank or beneficial ownership of such shares of 
such bank. The Board may, by regulation, further define the term "successor" to the 
extent necessary to prevent evasion of the purposes of this chapter. 

(f) "Board" means the Board of Governors of the Federal Reserve System. 

(g) For the purposes of this chapter- 
(::t) shares owned or controlled by any subsidiary of a bank holding company shall be 
deemed to be indirectly owned or controlled by such bank holding company; and 
(2) shares held or controlled directly or indirectly by trustees for the benefit of (A) a 
company, (B) the shareholders or members of a company, or (C) the employees 
(whether exclusively or not) of a company, shall be deemed to be controlled by such 
company, unless the Board determines that such treatment is not appropriate in light of 
the facts and circumstances of the case and the purposes of this chapter. 

(h)(1) Except as provided by paragraph (2), the application of this chapter and of section 

{PAGE } 



371c of this title shall not be affected by the fact that a transaction takes place wholly or 
partly outside the United States or that a company is organized or operates outside the 
United States. 

(2) Except as provided in paragraph (3), the prohibitions of section 1843 of this title shall 
not apply to shares of any company organized under the laws of a foreign country (or to 
shares held by such company in any company engaged in the same general line of 
business as the investor company or in a business related to the business of the investor 
company) that is principally engaged in business outside the United States if such shares 
are held or acquired by a bank holding company organized under the laws of a foreign 
country that is principally engaged in the banking business outside the United States. For 
the purpose of this subsection, the term "section 2(h)(2) company" means any company 
whose shares are held pursuant to thi s paragraph. 

(3) Nothing in paragraph (2) authorizes a section 2(h)(2) company to engage in (or 
acquire or hold more than 5 percent of the outstanding shares of any class of voting 
securities of a company engaged in) any banking, securities, insurance, or other financial 
activities, as defined by the Board, in the United States. This paragraph does not prohibit 
a section 2(h)(2) company from holding shares that were lawfully acquired before 
August 10, 1987. 

(4) No domestic office or subsidiary of a bank holding company or subsidiary thereof 
holding shares of a section 2(h)(2) company may extend credit to a domestic office or 
subsidiary of such section 2(h)(2) company on terms more favorable than those afforded 
similar borrowers in the United States. 

(5) No domestic banking office or bank subsidiary of a bank holding company that 
controls a section 2(h)(2) company may offer or market products or services of such 
section 2(h)(2) company, or permit its products or services to be offered or marketed by 
or through such section 2(h)(2) company, unless such products or se~wices were being so 
offered or marketed as of March 5, 1987, and then only in the same manner in which they 
were being offered or marketed as of that date. 

(i) Thrift institution 

For purposes of this chapter, the term "thrift institution" means-- 
(1) any domestic building and loan or savings and loan association; 
(2) any cooperative bank without capital stock organized and operated for mutual 
purposes and without profit; 
(3) any Federal savings bank; and 
(4) any State-chartered savings bank the holding company of which is registered 
pursuant to section 1730a of this title. 

(j) Definition of savings associations and related term 
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The term "savings association" or "insured institution" means-- 
(1) any Federal savings association or Federal savings bank; 

(:~) any building and loan association, savings and loan association, homestead 
association, or cooperative bank if such association or cooperative bank is a member of 
the Deposit Insurance Fund; and 
(3) any savings bank or cooperative bank which is deemed by the Director of the Office 
of Thrift Supervision to be a savings association under section 1467a(I) of this title. 

(k) Affiliate 

For purposes of this chapter, the term "affiliate" means any company that controls, is 
controlled by, or is under common control with another company. 

(1) Savings bank holding company 

For purposes of this chapter, the term "savings bank holding company" means any 
company which controls one or more qualified savings banks if the aggregate total assets 

of such savings banks constitute, upon formation of the holding company and at all times 
thereafter, at least 70 percent of the total assets of such company. 

(m) Repealed. Pub,L, 109-351, Title VII, § 727(a)(2)~ Oct. 13, 2006, 120 Star. 2003 

(n) Incorporated definitions 

For purposes of this chapter, the terms "depository institution", "insured depository 
institution", "appropriate Federal banking agency", "default", "in danger of default", and 
"State bank supervisor" have the same meanings as in section 3 of the Federal Deposit 

Insurance Act [12 U.S.C.A. § 1813]. 

(o) Other definitions 

For purposes of this chapter, the following definitions shall apply: 

(1) Capital terms 

(A) Insured depository institutions 

With respect to insured depository institutions, the terms "well capitalized", "adequately 
capitalized", and "undercapitalized" have the same meanings as in section 38 of the 

Federal Deposit Insurance Act [12 U.S.C.A. § 8131o]. 

(B) Bank holding company 

(PAGE } 



(i) Adequately capitalized 

With respect to a bank holding company, the term "adequately capitalized" means a level 
of capitalization which meets or exceeds all applicable Federal regulatory capital 

standards. 

(ii) Well capitalized 

A bank holding company is "well capitalized" if it meets the required capital levels for well 
capitalized bank holding companies established by the Board. 

(C) Other capital terms 

The terms "Tier 1" and "risk-weighted assets" have the meanings given those terms in 
the capital guidelines or regulations established by the Board for bank holding companies. 

(2) Antitrust laws 

Except as provided in section 1849 of this title, the term "antitrust laws"-- 
(/~) has the same meaning as in subsection (a) of section 12 of Title 15; and 

(B) includes section 45 of Title 15 to the extent that such section 45 relates to unfair 
methods of competition. 

(3) Branch 

The term "branch" means a domestic branch (as defined in section 3 of the Federal 
Deposit Insurance Act [12 U.S.C.A. § 1813]). 

(4) Home State 

The term "home State" means-- 
(A) with respect to a national bank, the State in which the main office of the bank is 
located; 
(B) with respect to a State bank, the State by which the bank is chartered; and 
(1:::) with respect to a bank holding company, the State in which the total deposits of all 
banking subsidiaries of such company are the largest on the later of-- 
(i) July 1, 1966; or 
(ii) the date on which the company becomes a bank holding company under this chapter. 

(5) Host State 

The term "host State" means-- 
(/~) with respect to a bank, a State, other than the home State of the bank, in which the 

bank maintains, or seeks to establish and maintain, a branch; and 
(B) with respect to a bank holding company, a State, other than the home State of the 
company, in which the company controls, or seeks to control, a bank subsidiary. 

(6) Out-of-State bank 

The term "out-of-State bank" means, with respect to any State, a bank whose home 

State is another State. 

(7) Out-of-State bank holding company 
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The term "out-of-State bank holding company" means, with respect to any State, a bank 
holding company whose home State is another State. 

(8) Lead insured depository institutions 

(A) In general 

The term "lead insured depository institution" means the largest insured depository 
institution controlled by the subject bank holding company at any time, based on a 
comparison of the average total risk-weighted assets controlled by each insured 
depository institution during the previous 12-month period. 

(B) Branch or agency 

For purposes of this paragraph and section 18430)(4) of this title, the term "insured 
depository institution" includes any branch or agency operated in the United States by a 
foreign bank. 

(9) Well managed 

The term "well managed" means-- 
(A) in the case of any company or depository institution which receives examinations, 

the achievement of-- 
(i) a CAMEL composite rating of 1 or 2 (or an equivalent rating under an equivalent 

rating system) in connection with the most recent examination or subsequent review of 
such company or institution; and 
(ii) at least a satisfactory rating for management, if such rating is given; or 
(B) in the case of a company or depository institution that has not received an 
examination rating, the existence and use of managerial resources which the Board 
determines are satisfactory. 

(10) Qualified family partnership 

The term "qualified family partnership" means a general or limited partnership that the 
Board determines-- 
(A) does not directly control any bank, except through a registered bank holding 
company; 
(B) does not control more than 1 registered bank holding company; 
(C) does not engage in any business activity, except indirectly through ownership of 
other business entities; 
(D) has no investments other than those permitted for a bank holding company pursuant 
to section 1843(c) of this title; 
(E) is not obligated on any debt, either directly or as a guarantor; 
(!=) has partners, all of whom are either-- 
(i) individuals related to each other by blood, marriage (including former marriage), or 
adoption; or 
(ii) trusts for the primary benefit of individuals related as described in clause (i); and 
(t3) has filed with the Board a statement that includes-- 
(i) the basis for the eligibility of the partnership under subparagraph (F); 
(ii) a list of the existing activities and investments of the partnership; 
(iii) a commitment to comply with this paragraph; 
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(iv) a commitment to comply with section 7 of the Federal Deposit Insurance Act [12 
U.S.C.A. § 1817] with respect to any acquisition of control of an insured depository 
institution occurring after September 30, 1996; and 
(v) a commitment to be subject, to the same extent as if the qualified family partnership 
were a bank holding company-- 
(]:) to examination by the Board to assure compliance with this paragraph; and 
(]:I) to section 8 of the Federal Deposit Insurance Act [12 U.S.C.A. § 1818]. 

(p) Financial holding company 

For purposes of this chapter, the term "financial holding company" means a bank holding 
company that meets the requirements of section 1843(0(1) of this title. 

(q) Insurance company 

For purposes of sections 1843 and 1844 of this title, the term "insurance company" 

includes any person engaged in the business of insurance to the extent of such activities. 

12 USC 1842 

1842. Acquisition of bank shares or assets 

(a) Prior approval of Board as necessau; exceptions; disposition, time extension; 
subsequent approval or disposition upon disapproval 

It shall be unlawful, except with the prior approval of the Board, (1) for any action to be 
taken that causes any company to become a bank holding company; (2) for any action to 
be taken that causes a bank to become a subsidia~’ of a bank holding company; (3) for 
any bank holding compaw to acquire direct or indirect ownership or control of any 
voting shares of any bank if, after such acquisition, such company will directly or 
indirectly own or control more than 5 per centare of the voting shares of such bank; (4) 
for any bank holding company or subsidiary thereof, other than a bank, to acq~fire all or 
substantially all of the assets of a bank; or (5) for any bank holding company to merge or 
consolidate with any other bank holding compaw. Notwithstanding the foregoing this 
prohibition shall not apply to (A) sha-es acquired by a bank, (i) in good faith in. a 
fiduciary capacity, except where such shares are held under a trust that constitutes a 
company as defined in section 1841(b) of this title and except as provided in paragraphs 
(2) and (3) of section 1841(9) of this title, or (ii) in the regular co~rse of securing or 
collecting a debt previously contracted in good faith, but any shares acquired after May 9, 
1956, in securing or collecting any such previously contracted debt shall be di sposed of 
within a period of two years f?com the date on which they were acquired; (B) additional 
shares acquired by a bank holding company in a bank in which such bank holding 
company owned or controlled a majority of the voting shares prior to such acquisition. 
The Board is authorized upon application by a bank to extend, from time to time for not 
more than one year at a time, the two-year period referred to above for disposing of any 
shares acquired by a bank in the regular course of secuiqng or collecting a debt previously 
contracted in good faith, if, in the Board’s judgment, such an extension would not be 
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detrimental to the public interest, but no such extension shall in the aggregate exceed 
three years, For the purpose of the preceding senterme, bank shares acquired after 
December 31, ] 970, shall not be deemed to have been acquired in good faith in a 
fiduciary capacity if the acquiring bank or company has sole discretionau authority to 
exerci se voting rights with respect thereto~ but in such in stan~ces acqui siti ons may be 
m ade without pri or approval of th e Board if th e Board, upon application fi led within 
r~inety days after the shares are acquired, approves retention or, if retention is 
disapproved, the acquiring bank disposes of the shares or its sole discretionary voting 
rights within two years after issuance of the order of disapproval; or (C) the acquisition, 
by a company, of control of a bank in a reorganization in which a person or group of 
persons exchanges their shares of the bank for shares of a newly formed bank holding 
company and receives after tile reorganization substantially the same proportional share 
interest in the holdir~g company as they held in the bank except for char~ges in 
shareholders’ interests resulting from the exercise of dissenting shareholders’ rights under 
State or Federal law 
(i) immediately following the acquisition-- 
(I) the bank holding company meets the capital and other financial standards prescribed 
by the Board by regulation for such a bank holding company; and 
(II) the bank is adequately capitalized (as defined in section 1831o of this title); 
(ii) the holding company does not engage in any activities other than those of managing 
and controlling banks as a result of the reorganization; 
(iii) the company provides 30 days prior notice to the Board and the Board does not 
object to such transaction during such 30-day period; and 
(iv) the holding company will not acquire control of any additional bank as a result of the 
reorganization., [FN1] 

(b) Appli carl on for approval; notice to Corn ptroIler of Curren cy or State a~thority; views 
and recommendations; disapproval; hearings; order of Board; nonaction deemed grant of 
application; procedure in emergencies or probable failures requiring immediate Board 
action and orders 

(::L) Notice and hearing requirements 

Upon receiving from a company any application for approval under this section, the Board 
shall give notice to the Comptroller of the Currency, if the applicant company or any bank 
the voting shares or assets of which are sought to be required [FN2] is a national banking 
association, or to the appropriate supervisory authority of the interested State, if the 
applicant company or any bank the voting shares or assets of which are sought to be 
acquired is a State bank, in order to provide for the submission of the views and 
recommendations of the Comptroller of the Currency or the State supervisory authority, 
as the case may be. The views and recommendations shall be submitted within thirty 
calendar days of the date on which notice is given, or within ten calendar days of such 
date if the Board advises the Comptroller of the Currency or the State supervisory 
authority that an emergency exists requiring expeditious action. If the thirty-day notice 
period applies and if the Comptroller of the Currency or the State supervisory authority 
so notified by the Board disapproves the application in writing within this period, the 
Board shall forthwith give written notice of that fact to the applicanto Within three days 
after giving such notice to the applicant, the Board shall notify in writing the applicant 
and the disapproving authority of the date for commencement of a hearing by it on such 
application. Any such hearing shall be commenced not less than ten nor more than thirty 
days after the Board has given written notice to the applicant of the action of the 
disapproving authority. The length of any such hearing shall be determined by the Board, 
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but it shall afford all interested parties a reasonable opportunity to testify at such 
hearing. At the conclusion thereof, the Board shall, by order, grant or deny the 
application on the basis of the record made at such hearing. In the event of the failure of 
the Board to act on any application for approval under this section within the ninety-one- 
day period which begins on the date of submission to the Board of the complete record 
on that application, the application shall be deemed to have been granted° 
Notwithstanding any other provision of this subsection, if the Board finds that it must act 
immediately on any application for approval under this section in order to prevent the 
probable failure of a bank or bank holding company involved in a proposed acquisition, 
merger, or consolidation transaction, the Board may dispense with the notice 
requirements of this subsection, and if notice is given, the Board may request that the 
views and recommendations of the Comptroller of the Currency or the State supervisory 
authority, as the case may be, be submitted immediately in any form or by any means 
acceptable to the Board. If the Board has found pursuant to this subsection either that an 
emergency exists requiring expeditious action or that it must act immediately to prevent 
probable failure, the Board may grant or deny any such application without a hearing 
notwithstanding any recommended disapproval by the appropriate supervisory authority. 

([2) Waiver in case of bank in danger of closing 

If the Board receives a certification described in section 1823(f)(8)(D) of this title from 
the appropriate Federal or State chartering authority that a bank is in danger of closing, 
the Board may dispense with the notice and hearing requirements of paragraph (1) with 
respect to any application received by the Board relating to the acquisition of such bank, 
the bank holding company which controls such bank, or any other affiliated bank. 

(c) Factors for consideration by Board 

(I) Competitive factors 

The Board shall not approve-- 
(A) any acquisition or merger or consolidation under this section which would result in a 
monopoly, or which would be in furtherance of any combination or conspiracy to 
monopolize or to attempt to monopolize the business of banking in any part of the United 
States, or 
(~}) any other proposed acquisition or merger or consolidation under this section whose 
effect in any section of the country may be substantially to lessen competition, or to tend 
to create a monopoly, or which in any other manner would be in restraint or [FN3] trade, 
unless it finds that the anticompetitive effects of the proposed transaction are clearly 
outweighed in the public interest by the probable effect of the transaction in meeting the 
convenience and needs of the community to be served. 

(2) Banking and community factors 

In every case, the Board shall take into consideration the financial and managerial 
resources and future prospects of the company or companies and the banks concerned, 
and the convenience and needs of the community to be served. 

(3) Supervisory factors 

The Board shall disapprove any application under this section by any company if-- 
(.A) the company fails to provide the Board with adequate assurances that the company 
will make available to the Board such information on the operations or activities of the 
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company, and any affiliate of the company, as the Board determines to be appropriate to 
determine and enforce compliance with this chapter; or 
(B) in the case of an application involving a foreign bank, the foreign bank is not subject 
to comprehensive supervision or regulation on a consolidated basis by the appropriate 
authorities in the bank’s home country. 

(4) Treatment of certain bank stock loans 

Notwithstanding any other provision of law, the Board shall not follow any practice or 
policy in the consideration of any application for the formation of a one-bank holding 

company if following such practice or policy would result in the rejection of such 
application solely because the transaction to form such one-bank holding company 
involves a bank stock loan which is for a period of not more than twenty-five years. The 
previous sentence shall not be construed to prohibit the Board from rejecting any 
application solely because the other financial arrangements are considered 
unsatisfactory. The Board shall consider transactions involving bank stock loans for the 
formation of a one-bank holding company having a maturity of twelve years or more on a 
case by case basis and no such transaction shall be approved if the Board believes the 
safety or soundness of the bank may be jeopardized. 

(5) Managerial resources 

Consideration of the managerial resources of a company or bank under paragraph (2) 
shall include consideration of the competence, experience, and integrity of the officers, 
directors, and principal shareholders of the company or bank. 

(6) Money laundering 

:In every case, the Board shall take into consideration the effectiveness of the company or 
companies in combatting money laundering activities, including in overseas branches. 

(d) Interstate banking 

(1) Approvals authorized 

(A) Acquisition of banks 

The Board may approve an application under this section by a bank holding company that 
is adequately capitalized and adequately managed to acquire control of, or acquire all or 
substantially all of the assets of, a bank located in a State other than the home State of 
such bank holding company, without regard to whether such transaction is 3rohibited 
under the law of any State. 

(B) Preservation of State age laws 

(i) In general 

Notwithstanding subparagraph (A), the Board may not approve an application pursuant 
to such subparagraph that would have the effect of permitting an out-of-State bank 
holding company to acquire a bank in a host State that has not been in existence for the 
minimum period of time, if any, specified in the statutory law of the host State. 

(ii) Special rule for State age laws specifying a period of more than 5 years 
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Notwithstanding clause (i), the Board may approve, pursuant to subparagraph (A), the 
acquisition of a bank that has been in existence for at least 5 years without regard to any 
longer minimum period of time specified in a statutory law of the host State. 

(C) Shell banks 

For purposes of this subsection, a bank that has been chartered solely for the purpose of, 
and does not open for business prior to, acquiring control of, or acquiring all or 
substantially all of the assets of, an existing bank shall be deemed to have been in 
existence for the same period of time as the bank to be acquired. 

(D) Effect on State contingency laws 

No provision of this subsection shall be construed as affecting the applicability of a State 
law that makes an acquisition of a bank contingent upon a requirement to hold a portion 
of such bank’s assets available for call by a State-sponsored housing entity established 

pursuant to State law, if-- 
(i) the State law does not have the effect of discriminating against out-of-State banks, 
out-of-State bank holding companies, or subsidiaries of such banks or bank holding 

companies; 
(ii) that State law was in effect as of September 29, 1994; 
(iii) the Federal Deposit Insurance Corporation has not determined that compliance with 
such State law would result in an unacceptable risk to the Deposit Insurance Fund; and 
(iv) the appropriate Federal banking agency for such bank has not found that compliance 
with such State law would place the bank in an unsafe or unsound condition. 

(2) Concentration limits 

(A) Nationwide concentration limits 

The Board may not approve an application pursuant to paragraph (1)(A) if the applicant 
(including all insured depository institutions which are affiliates of the applicant) controls, 
or upon consummation of the acquisition for which such application is filed would control, 
more than 10 percent of the total amount of deposits of insured depository institutions in 

the United States. 

(B) Statewide concentration limits other than with respect to initial entries 

The Board may not approve an application pursuant to paragraph (1)(A) if-- 
(i) immediately before the consummation of the acquisition for which such application is 
filed, the applicant (including any insured depository institution affiliate of the applicant) 
controls any insured depository institution or any branch of an insured depository 
institution in the home State of any bank to be acquired or in any host State in which any 

such bank maintains a branch; and 
(ii) the applicant (including all insured depository institutions which are affiliates of the 

applicant), upon consummation of the acquisition, would control 30 percent or more of 
the total amount of deposits of insured depository institutions in any such State. 

(C) Effectiveness of State deposit caps 

No provision of this subsection shall be construed as affecting the authority of any State 
to limit, by statute, regulation, or order, the percentage of the total amount of deposits of 

(PAGE } 



insured depository institutions in the State which may be held or controlled by any bank 
or bank holding company (including all insured depository institutions which are affiliates 
of the bank or bank holding company) to the extent the application of such limitation 
does not discriminate against out-of-State banks, out-of-State bank holding companies, 
or subsidiaries of such banks or holding companies. 

(D) Exceptions to subparagraph (B) 

The Board may approve an application pursuant to paragraph (1)(A) without regard to 
the applicability of subparagraph (B) with respect to any State if-- 

(i) there is a limitation described in subparagraph (C) in a State statute, regulation, or 
order which has the effect of permitting a bank or bank holding company (including all 
insured depository institutions which are affiliates of the bank or bank holding company) 
to control a greater percentage of total deposits of all insured depository institutions in 
the State than the percentage permitted under subparagraph (B); or 

(ii) the acquisition is approved by the appropriate State bank supervisor of such State 
and the standard on which such approval is based does not have the effect of 
discriminating against out-of-State banks, out-of-State bank holding companies, or 
subsidiaries of such banks or holding companies. 

(E) "Deposit" defined 

For purposes of this paragraph, the term "deposit" has the same meaning as in section 

1813(I) of this title. 

(3) Community reinvestment compliance 

In determining whether to approve an application under paragraph (1)(A), the Board 

shall-- 
(A) comply with the responsibilities of the Board regarding such application under section 

2903 of this title; and 
(B) take into account the applicant’s record of compliance with applicable State 
community reinvestment laws. 

(4) Applicability of antitrust laws 

No provision of this subsection shall be construed as affecting-- 
(A) the applicability of the antitrust laws; or 
(B) the applicability, if any, of any State law which is similar to the antitrust laws. 

(5) Exception for banks in default or in danger of default 

The Board may approve an application pursuant to paragraph (1)(A) which involves-- 
(~) an acquisition of 1 or more banks in default or in danger of default; or 
(B) an acquisition with respect to which assistance is provided under section 1823(c) of 

this title; 

without regard to subparagraph (B) or (D) of paragraph (1) or paragraph (2) or (3). 

(e) Insured depository institution 

Every bank that is a holding company and every bank that is a subsidiary of such a 
company shall become and remain an insured depository institution as defined in section 
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1813 of this title. 

(f) Repealed. Pub.L. 106-102, Title I, § 118, Nov. 12, 1999, 113 Stat. 1373 

(g) Mutual bank holding company 

(1) establishment 

Notwithstanding any provision of Federal law other than this chapter, a savings bank or 
cooperative bank operating in mutual form may reorganize so as to form a holding 
company. 

(2) Regulations 

A bank holding company organized as a mutual holding company shall be regulated on 
terms, and shall be subject to limitations, comparable to those applicable to any other 
bank holding company. 

12 USC 1843 

§ 1843. Interests in nonbanking organizations 

(a) Ownership or control of voting shares of any company not a bank; engagement in 
activities other than banking 

Except as otherwise provided in this chapter, no bank holding company shall-- 
(1) after May 9, 1956, acquire direct or indirect ownership or control of any voting 
shares of any company which is not a bank, or 
(2) after two years from the date as of which it becomes a bank holding company, or in 
the case of a company which has been continuously affiliated since May 15, 1955, with a 
company which was registered under the Investment Company Act of 1940 [15 U.S.C.A. 
§ 80a-1 et seq.], prior to May 15, 1955, in such a manner as to constitute an affiliated 

company within the meaning of that Act, after December 31, 1978, or, in the case of any 
company which becomes, as a result of the enactment of the Bank Holding Company Act 
Amendments of 1970, a bank holding company on December 31, 1970, after December 
31, 1980, retain direct or indirect ownership or control of any voting shares of any 
company which is not a bank or bank holding company or engage in any activities other 
than (A) those of banking or of managing or controlling banks and other subsidiaries 

authorized under this chapter or of furnishing services to or performing services for its 
subsidiaries, and (B) those permitted under paragraph (8) of subsection (c) of this 
section subject to all the conditions specified in such paragraph or in any order or 

regulation issued by the Board under such paragraph: Provided, That a company covered 
in 1970 may also engage in those activities in which directly or through a subsidiary (i) it 
was lawfully engaged on June 30, 1968 (or on a date subsequent to June 30, 1968, in the 
case of activities carried on as the result of the acquisition by such company or 
subsidiary, pursuant to a binding written contract entered into on or before June 30, 
1968, of another company engaged in such activities at the time of the acquisition), and 
(ii) it has been continuously engaged since June 30, 1968 (or such subsequent date). The 
Board by order, after opportunity for hearing, may terminate the authority conferred by 
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the preceding proviso on any company to engage directly or through a subsidiary in any 
activity otherwise permitted by that proviso if it determines, having due regard to the 
purposes of this chapter, that such action is necessary to prevent undue concentration of 
resources, decreased or unfair competition, conflicts of interest, or unsound banking 
practices; and in the case of any such company controlling a bank having bank assets in 
excess of $60,000,000 on or after December 31, 1970, the Board shall determine, within 
two years after such date (or, if later, within two years after the date on which the bank 
assets first exceed $60,000,000), whether the authority conferred by the preceding 
proviso with respect to such company should be terminated as provided in this sentence. 
Nothing in this paragraph shall be construed to authorize any bank holding company 
referred to in the preceding proviso, or any subsidiary thereof, to engage in activities 
authorized by that proviso through the acquisition, pursuant to a contract entered into 
after June 30, 1968, of any interest in or the assets of a going concern engaged in such 
activities. Any company which is authorized to engage in any activity pursuant to the 
preceding proviso or subsection (d) of this section but, as a result of action of the Board, 
is required to terminate such activity may (notwithstanding any otherwise applicable time 
limit prescribed in this paragraph) retain the ownership or control of shares in any 
company carrying on such activity for a period of ten years from the date on which its 
authority was so terminated by the Board. Notwithstanding any other provision of this 
paragraph, if any company that became a bank holding company as a result of the 
enactment of the Competitive Equality Amendments of 1987 acquired, between March 5, 
1987, and August 10, 1987, an institution that became a bank as a result of enactment 
of such Amendments, that company shall, upon the enactment of such Amendments, 
immediately come into compliance with the requirements of this chapter. 

The Board is authorized, upon application by a bank holding company, to extend the two 
year period referred to in paragraph (2) above from time to time as to such bank holding 
company for not more than one year at a time, if, in its judgment, such an extension 
would not be detrimental to the public interest, but no such extensions shall in the 
aggregate exceed three years. Notwithstanding any other provision of this chapter, the 
period ending December 31, 11980, referred to in paragraph (2) above, may be extended 
by the Board of Governors to December 31, 1984, but only for the divestiture by a bank 
holding company of real estate or interests in real estate lawfully acquired for investment 
or development. In making its decision whether to grant such extension, the Board shall 
consider whether the company has made a good faith effort to divest such interests and 
whether such extension is necessary to avert substantial loss to the company. 

(b) Statement purporting to represent shares of any company except a bank or bank 
holding company 

After two years from May 9, 1956, no certificate evidencing shares of any bank holding 
company shall bear any statement purporting to represent shares of any other company 
except a bank or a bank holding company, nor shall the ownership, sale, or transfer of 
shares of any bank holding company be conditioned in any manner whatsoever upon the 
ownership, sale, or transfer of shares of any other company except a bank or a bank 
holding company. 

(c) Exemptions 

The prohibitions in this section shall not apply to (i) any company that was on JanumT 4, 
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1977, both a bank holding company and a labor, agricultural, or horticultural organization 
exempt from taxation under section 501 of Title 26, or to any labor, agricultural, or 
horticultural organization to which all or substantially all of the assets of such company 
are hereafter transferred, or (ii) a company covered in 1970 more than 85 per centum of 
the voting stock of which was collectively owned on June 30, 1968, and continuously 
thereat~er, directly or indirectly, by or for members of the same family, or their spouses, 
who are lineal descendants of common ancestors; and such prohibitions shall not, with 
respect to any other bank holding company, apply to-- 
(::t) shares of any company engaged or to be engaged solely in one or more of the 
following activities: (A) holding or operating properties used wholly or substantially by 
any banking subsidiary of such bank holding company in the operations of such banking 
subsidiary or acquired for such future use; or (B) conducting a safe deposit business; or 
(C) furnishing services to or performing services for such bank holding company or its 
banking subsidiaries; or (D) liquidating assets acquired from such bank holding company 
or its banking subsidiaries or acquired from any other source prior to May 9, 1956, or the 
date on which such company became a bank holding company, whichever is later; 
(2) shares acquired by a bank holding company or any of its subsidiaries in satisfaction 
of a debt previously contracted in good faith, but such shares shall be disposed of within 
a period of two years from the date on which they were acquired, except that the Board 
is authorized upon application by such bank holding company to extend such period of 
two years from time to time as to such holding company if, in its judgment, such an 
extension would not be detrimental to the public interest, and, in the case of a bank 
holding company which has not disposed of such shares within 5 years after the date on 
which such shares were acquired, the Board may, upon the application of such company, 
grant additional exemptions if, in the judgment of the Board, such extension would not 
be detrimental to the public interest and, either the bank holding company has made a 
good faith attempt to dispose of such shares during such 5- year period, or the disposal 
of such shares during such 5-year period would have been detrimental to the company, 
except that the aggregate duration of such extensions shall not extend beyond 10 years 
after the date on which such shares were acquired; 
(2~) shares acquired by such bank holding company from any of its subsidiaries which 
subsidiary has been requested to dispose of such shares by any Federal or State 
authority having statutory power to examine such subsidiary, but such bank holding 
company shall dispose of such shares within a period of two years from the date on which 
they were acquired; 
(4) shares held or acquired by a bank in good faith in a fiduciary capacity, except where 
such shares are held under a trust that constitutes a company as defined in section 
1841(b) of this title and except as provided in paragraphs (2) and (3) of section 1841(g) 
of this title; 
(5) shares which are of the kinds and amounts eligible for investment by national 
banking associations under the provisions of section 24 of this title; 
(6) shares of any company which do not include more than 5 per centum of the 
outstanding voting shares of such company; 
(7) shares of an investment company which is not a bank holding company and which is 
not engaged in any business other than investing in securities, which securities do not 
include more than 5 per centum of the outstanding voting shares of any company; 
(8) shares of any company the activities of which had been determined by the Board by 
regulation or order under this paragraph as of the day before November 12, 1999, to be 
so closely related to banking as to be a proper incident thereto (subject to such terms 
and conditions contained in such regulation or order, unless modified by the Board); 
(9) shares held or activities conducted by any company organized under the laws of a 
foreign country the greater part of whose business is conducted outside the United 
States, if the Board by regulation or order determines that, under the circumstances and 
subject to the conditions set forth in the regulation or order, the exemption would not be 

(PAGE } 



substantially at variance with the purposes of this chapter and would be in the public 

interest; 
(10) shares lawfully acquired and owned prior to May 9, 1956, by a bank which is a bank 
holding company, or by any of its wholly owned subsidiaries; 
(11) shares owned directly or indirectly by a company covered in 1970 in a company 
which does not engage in any activities other than those in which the bank holding 
company, or its subsidiaries, may engage by virtue of this section, but nothing in this 
paragraph authorizes any bank holding company, or subsidiary thereof, to acquire any 

interest in or the assets of any going concern (except pursuant to a binding written 
contract entered into before June 30, 1968, or pursuant to another provision of this 
chapter) other than one which was a subsidiary on June 30, 1968; 
(12) shares retained or acquired, or activities engaged in, by any company which 
becomes, as a result of the enactment of the Bank Holding Company Act Amendments of 
1970, a bank holding company on December 31, 1970, or by any subsidiary thereof, if 
such company-- 
(A) within the applicable time limits prescribed in subsection (a)(2) of this section (i) 
ceases to be a bank holding company, or (ii) ceases to retain direct or indirect ownership 

or control of those shares and to engage in those activities not authorized under this 

section; and 
(B) complies with such other conditions as the Board may by regulation or order 
prescribe; 
(13) shares of, or activities conducted by, any company which does no business in the 
United States except as an incident to its international or foreign business, if the Board 
by regulation or order determines that, under the circumstances and subject to the 
conditions set forth in the regulation or order, the exemption would not be substantially 
at variance with the purposes of this chapter and would be in the public interest; or 

(14) shares of any company which is an export trading company whose acquisition 
(including each acquisition of shares) or formation by a bank holding company has not 
been disapproved by the Board pursuant to this paragraph, except that such 
investments, whether direct or indirect, in such shares shall not exceed 5 per centum of 
the bank holding company’s consolidated capital and surplus. 
(A)(i) No bank holding company shall invest in an export trading company under this 
paragraph unless the Board has been given sixty days’ prior written notice of such 
proposed investment and within such period has not issued a notice disapproving the 
proposed investment or extending for up to another thirty days the period during which 
such disapproval may be issued. 

(ii) The period for disapproval may be extended for such additional thirty-day period only 
if the Board determines that a bank holding company proposing to invest in an export 
trading company has not furnished all the information required to be submitted or that in 
the Board’s judgment any material information submitted is substantially inaccurate. 
(iii) The notice required to be filed by a bank holding company shall contain such 
relevant information as the Board shall require by regulation or by specific request in 
connection with any particular notice. 
(iv) The Board may disapprove any proposed investment only if-- 
(I) such disapproval is necessary to prevent unsafe or unsound banking practices, undue 

concentration of resources, decreased or unfair competition, or conflicts of interest; 
(II) the Board finds that such investment would affect the financial or managerial 
resources of a bank holding company to an extent which is likely to have a materially 
adverse effect on the safety and soundness of any subsidiary bank of such bank holding 
company, or 
(III) the bank holding company fails to furnish the information required under clause 

(v) Leverage 
The Board may not disapprove any proposed investment solely on the basis of the 

anticipated or proposed asset-to-equity ratio of the export trading company with respect 

(PAGE } 



to which such investment is proposed, unless the anticipated or proposed annual average 
asset-to-equity ratio is greater than 20-to-1. 
(vi) Within three days after a decision to disapprove an investment, the Board shall 
notify the bank holding company in writing of the disapproval and shall provide a written 
statement of the basis for the disapproval. 
(vii) A proposed investment may be made prior to the expiration of the disapproval 
period if the Board issues written notice of its intent not to disapprove the investment. 
(B)(i) The total amount of extensions of credit by a bank holding company which invests 

in an export trading company, when combined with all such extensions of credit by all the 
subsidiaries of such bank holding company, to an export trading company shall not 
exceed at any one time 10 per centum of the bank holding company’s consolidated 
capital and surplus. For purposes of the preceding sentence, an extension of credit shall 
not be deemed to include any amount invested by a bank holding company in the shares 
of an export trading company. 
(ii) No provision of any other Federal law in effect on October 1, 1982, relating 
specifically to collateral requirements shall apply with respect to any such extension of 

credit. 
(iii) No bank holding company or subsidiary of such company which invests in an export 
trading company may extend credit to such export trading company or to customers of 
such export trading company on terms more favorable than those afforded similar 

borrowers in similar circumstances, and such extension of credit shall not involve more 
than the normal risk of repayment or present other unfavorable features. 
(C) For purposes of this paragraph, an export trading company-- 
(i) may engage in or hold shares of a company engaged in the business of underwriting, 
selling, or distributing securities in the United States only to the extent that any bank 
holding company which invests in such export trading company may do so under 

applicable Federal and State banking laws and regulations; and 
(ii) may not engage in agricultural production activities or in manufacturing, except for 
such incidental product modification including repackaging, reassembling or extracting 
byproducts, as is necessary to enable United States goods or services to conform with 
requirements of a foreign country and to facilitate their sale in foreign countries. 
(D) A bank holding company which invests in an export trading company may be 
required, by the Board, to terminate its investment or may be made subject to such 
limitations or conditions as may be imposed by the Board, if the Board determines that 
the export trading company has taken positions in commodities or commodity contracts, 
in securities, or in foreign exchange, other than as may be necessary in the course of the 

export trading company’s business operations. 
(!~) Notwithstanding any other provision of law, an Edge Act corporation, organized under 

section 25(a) of the Federal Reserve Act (12 U.S.C. 611-631), which is a subsidiary of a 
bank holding company, or an agreement corporation, operating subject to section 25 of 
the Federal Reserve Act [12 U.S.C.A. § 601 et seq.], which is a subsidiary of a bank 
holding company, may invest directly and indirectly in the aggregate up to 5 per centum 
of its consolidated capital and surplus (25 per centum in the case of a corporation not 
engaged in banking) in the voting stock of other evidences of ownership in one or more 
export trading companies. 

(i~) For purposes of this paragraph-- 
(i) the term "export trading company" means a company which does business under the 
laws of the United States or any State, which is exclusively engaged in activities related 
to international trade, and which is organized and operated principally for purposes of 
exporting goods or services produced in the United States or for purposes of facilitating 
the exportation of goods or services produced in the United States by unaffiliated persons 
by providing one or more export trade services. [FN1] 
(ii) the term "export trade services" includes, but is not limited to, consulting, 
international market research, advertising, marketing, insurance (other than acting as 

principal, agent or broker in the sale of insurance on risks resident or located, or 
activities performed, in the United States, except for insurance covering the 
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transportation of cargo from any point of origin in the United States to a point of final 
destination outside the United States), product research and design, legal assistance, 
transportation, including trade documentation and freight forwarding, communication and 
processing of foreign orders to and for exporters and foreign purchasers, warehousing, 
foreign exchange, financing, and taking title to goods, when provided in order to facilitate 
the export of goods or services produced in the United States; 
(iii) the term "bank holding company" shall include a bank which (I) is organized solely 
to do business with other banks and their officers, directors, or employees; (II) is owned 
primarily by the banks with which it does business; and (III) does not do business with 
the general public. No such other bank, owning stock in a bank described in this clause 
that invests in an export trading company, shall extend credit to an export trading 
company in an amount exceeding at any one time 10 per centum of such other bank’s 
capital and surplus; and 
(iv) the term "extension of credit" shall have the same meaning given such term in the 
fourth paragraph of section 371c of this title. 
(G) Determination of status as export trading company 

(i) Time period requirements 

For purposes of determining whether an export trading company is operated principally 
for the purposes described in subparagraph (F)(i)-- 
(I) the operations of such company during the 2-year period beginning on the date such 
company commences operations shall not be taken into account in making any such 

determination; and 
(II) not less than 4 consecutive years of operations of such company (not including any 
portion of the period referred to in subclause (I)) shall be taken into account in making 
any such determination. 

Export revenue requirements 

A company shall not be treated as operated principally for the purposes described in 
subparagraph (F)(i) unless-- 
(I) the revenues of such company from the export, or facilitating the export, of goods or 
services produced in the United States exceed the revenues of such company from the 
import, or facilitating the import, into the United States of goods or services produced 

outside the United States; and 
(II) at least 1/3 of such company’s total revenues are revenues from the export, or 
facilitating the export, of goods or services produced in the United States by persons not 
affiliated with such company. 
(H) Inventory 

(i) No general limitation 

The Board may not prescribe by regulation any maximum dollar amount limitation on the 
value of goods which an export trading company may maintain in inventory at any time. 

(ii) Specific limitation by order 

Notwithstanding clause (i), the Board may issue an order establishing a maximum dollar 
amount limitation on the value of goods which a particular export trading company may 
maintain in inventory at any time (after such company has been operating for a 
reasonable period of time) if the Board finds that, under the facts and circumstances, 
such limitation is necessary to prevent risks that would affect the financial or managerial 
resources of an investor bank holding company to an extent which would be likely to 
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have a materially adverse effect on the safety and soundness of any subsidiary bank of 
such bank holding company. 

The Board shall include in its annual report to the Congress a description and a statement 

of the reasons for approval of each activity approved by it by order or regulation under 
such paragraph during the period covered by the report. 

(d) Exemption of company controlling one bank prior to July 1, 11968 

To the extent that such action would not be substantially at variance with the purposes of 
this chapter and subject to such conditions as it considers necessary to protect the public 
interest, the Board by order, after opportunity for hearing, may grant exemptions from the 
provisions of this section to any bank holding company which controlled one bank prior 
to July 1, 1968, and has not thereafter acquired the control of any other bank in order (1) 
to avoid disrupting business relationships that have existed over a long period &years 
without adversely affecting the banks or communities involved, or (2) to avoid forced 
sales of small locally owned banks to purchasers not similarly representative of 
community interests, or (3) to allow retention of banks that are so small in relation to the 
holding company’s total interests and so small in relation to the banking market to be 
served as to minimize the likelihood that the bank’s powers to grant or deny credit may be 
influenced by a desire to further the holding company’s other interests. 

(e) Divestiture of nonexempt shares 

With respect to shares which were not subject to the prohibitions &this section as 
originally enacted by reason of any exemption with respect thereto but which were made 
subj ect to such prohibitions by the subsequent repeal of such exemption, no bank holding 
company shall retain direct or indirect ownership or control of such shares after five years 
from the date of the repeal of such exemption, except as provided in paragraph (2) of 
subsection (a) of this section. Any bank holding company subject to such five-year 
limitation on the retention of nonbanking assets shall endeavor to divest itself of such 
shares promptly and such bank holding company shall report its progress in such 
divestiture to the Board two years after repeal of the exemption applicable to it and 
annually thereafter. 

(f) Certain companies not treated as bank holding companies 

(1) In general 

Except as provided in paragraph (9), any company which-- 

(A) on March 5, 1987, controlled an institution which became a bank as a result of the 
enactment of the Competitive Equality Amendments of 1987; and 
(B) was not a bank holding company on the day before August 10, 1987, 

shall not be treated as a bank holding company for purposes of this chapter solely by 
virtue of such company’s control of such institution. 
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(2) Loss of exemption 

Subject to paragraph (3), a company described in paragraph (1) shall no longer qualify 
for the exemption provided under that paragraph if-- 
(.~) such company directly or indirectly-- 
(i) acquires control of an additional bank or an insured institution (other than an insured 
institution described in paragraph (10) or (12) of this subsection) after March 5, 1987; or 
(ii) acquires control of more than 5 percent of the shares or assets of an additional bank 
or a savings association other than-- 

(I) shares held as a bona fide fiduciary (whether with or without the sole discretion to 

vote such shares); 
(II) shares held by any person as a bona fide fiduciary solely for the benefit of 
employees of either the company described in paragraph (1) or any subsidiary of that 
company and the beneficiaries of those employees; 
(III) shares held temporarily pursuant to an underwriting commitment in the normal 
course of an underwriting business; 
(I~/) shares held in an account solely for trading purposes; 
(~/) shares over which no control is held other than control of voting rights acquired in 

the normal course of a proxy solicitation; 
(~/I) loans or other accounts receivable acquired in the normal course of business; 
(~/II) shares or assets acquired in securing or collecting a debt previously contracted in 
good faith, during the 2-year period beginning on the date of such acquisition or for such 
additional time (not exceeding 3 years) as the Board may permit if the Board determines 
that such an extension will not be detrimental to the public interest; 
(~/III) shares or assets of a savings association described in paragraph (10) or (12) of 

this subsection; 
(IX) shares of a savings association held by any insurance company, as defined in 

section 2(a)(17) of the Investment Company Act of 1940 [15 U.S.C.A. § 80a-2(a)(17), 
except as provided in paragraph (11); 
(X) shares issued in a qualified stock issuance under section 1467a(q) of this title; and 

(X]:) assets that are derived from, or incidental to, activities in which institutions 
described in subparagraph (F) or (H) of section 1841(c)(2) of this title are permitted to 

engage; 

except that the aggregate amount of shares held under this clause (other than under 
subclauses (I), (II), (III), (IV), (V), and (VIII)) may not exceed 15 percent of all 
outstanding shares or of the voting power of a savings association; 
(B) any bank subsidiary of such company-- 
(i) accepts demand deposits or deposits that the depositor may withdraw by check or 
similar means for payment to third parties; and 
(ii) engages in the business of making commercial loans (except that, for purposes of 
this clause, loans made in the ordinary course of a credit card operation shall not be 

treated as commercial loans); or 
(C) after August 10, 1987, any bank subsidiary of such company permits any overdraft 
(including any intraday overdraft), or incurs any such overdraft in the account of the 

bank at a Federal reserve bank, on behalf of an affiliate, other than an overdraft 
described in paragraph (3). 

(3) Permissible overdrafts described 

For purposes of paragraph (2)(C), an overdraft is described in this paragraph if-- 
(~,) such overdraft results from an inadvertent computer or accounting error that is 
beyond the control of both the bank and the affiliate; 

(B) such overdraft-- 
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(i) is permitted or incurred on behalf of an affiliate that is monitored by, reports to, and 
is recognized as a primary dealer by the Federal Reserve Bank of New York; and 
(ii) is fully secured, as required by the Board, by bonds, notes, or other obligations that 
are direct obligations of the United States or on which the principal and interest are fully 
guaranteed by the United States or by securities and obligations eligible for settlement on 
the Federal Reserve book entry system; or 
(I::::) such overdraft-- 
(i) is permitted or incurred by, or on behalf of, an affiliate in connection with an activity 
that is financial in nature or incidental to a financial activity; and 
(ii) does not cause the bank to violate any provision of section 371c or 371c-1 of this 
title, either directly, in the case of a bank that is a member of the Federal Reserve 
System, or by virtue of section 180) of the Federal Deposit Insurance Act [12 U.S.C.A. § 
1828(j)], in the case of a bank that is not a member of the Federal Reserve System. 

(4) Divestiture in case of loss of exemption 

If any company described in paragraph (1) fails to qualify for the exemption provided 
under paragraph (1) by operation of paragraph (2), such exemption shall cease to apply 
to such company and such company shall divest control of each bank it controls before 
the end of the 180-day period beginning on the date on which the company receives 
notice from the Board that the company has failed to continue to qualify for such 
exemption, unless, before the end of such 180-day period, the company has-- 
(A) either-- 
(i) corrected the condition or ceased the activity that caused the company to fail to 
continue to qualify for the exemption; or 
(ii) submitted a plan to the Board for approval to cease the activity or correct the 
condition in a timely manner (which shall not exceed 1 year); and 
(B) implemented procedures that are reasonably adapted to avoid the reoccurrence of 
such condition or activity. 

(5) Subsection ceases to apply under certain circumstances 

This subsection shall cease to apply to any company described in paragraph (1) if such 
company-- 
(A) registers as a bank holding company under section 1844(a) of this title; 
(B) immediately upon such registration, complies with all of the requirements of this 
chapter, and regulations prescribed by the Board pursuant to this chapter, including the 
nonbanking restrictions of this section; and 
(1:::) does not, at the time of such registration, control banks in more than one State, the 
acquisition of which would be prohibited by section 1842(d) of this title if an application 
for such acquisition by such company were filed under section 1842(a) of this title. 

(6) Information requirement 

Each company described in paragraph (1) shall, within 60 days after August 10, 1987, 
provide the Board with the name and address of such company, the name and address of 
each bank such company controls, and a description of each such bank’s activities, 

(7) Examination 

The Board may, from time to time, examine a company described in paragraph (1), or a 
bank controlled by such company, or require reports under oath from appropriate officers 
or directors of such company or bank solely for purposes of assuring compliance with the 

provisions of this subsection and enforcing such compliance. 
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(8) Enforcement 

(A) In general 

In addition to any other power of the Board, the Board may enforce compliance with the 

provisions of this chapter which are applicable to any company described in paragraph 
(1), and any bank controlled by such company, under section 8 of the Federal Deposit 
Insurance Act [12 U.S.C.A. § 1818] and such company or bank shall be subject to such 
section (for such purposes) in the same manner and to the same extent as if such 
company or bank were a State member insured bank. 

(B) Application of other Act 

Any violation of this chapter by any company described in paragraph (1), and any bank 
controlled by such company, may also be treated as a violation of the Federal Deposit 
Insurance Act [12 U.S.C.A. § 1811 et seq.] for purposes of subparagraph (A). 

(C) No effect on other authority 

No provision of this paragraph shall be construed as limiting any authority of the 
Comptroller of the Currency or the Federal Deposit Insurance Corporation. 

(9) Tying provisions 

A company described in paragraph (1) shall be-- 
(A) treated as a bank holding company for purposes of section 106 of the Bank Holding 
Company Act Amendments of 1970 [12 U.S.C.A. § 1971 et seq.] and section 22(h) of the 
Federal Reserve Act [12 U.S.C.A. § 375b] and any regulation prescribed under any such 

section; and 
(B) subject to the restrictions of section 106 of the Bank Holding Company Act 

Amendments of 1970 [12 U.S.C.A. § 1971 et seq.], in connection with any transaction 
involving the products or services of such company or affiliate and those of a bank 
affiliate, as if such company or affiliate were a bank and such bank were a subsidiary of a 
bank holding company. 

(10) Exemption unaffected by certain emergency acquisitions 

For purposes of clauses (i) and (ii)(VIII) of paragraph (2)(A), an insured institution is 
described in this paragraph if-- 
(A) the insured institution was acquired (or any shares or assets of such institution were 
acquired) by a company described in paragraph (1) in an acquisition under section 

1730a(m) of this title or section 13(k) of the Federal Deposit Insurance Act [12 U.S.C.A. 

§ 1823(k)]; and 
(B) either-- 
(i) the insured institution is located in a State in which such company controlled a bank 

on March 5, 1987; or 

(ii) the insured institution has total assets of $500,000,000 or more at the time of such 
acquisition. 

(11) Shares held by insurance affiliates 
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Shares described in clause (ii)(IX) of paragraph (2)(A) shall not be excluded for purposes 
of clause (ii) of such paragraph if-- 
(,A) all shares held under such clause (ii)(IX) by all insurance company affiliates of such 
savings association in the aggregate exceed 5 percent of all outstanding shares or of the 
voting power of the savings association; or 
(B) such shares are acquired or retained with a view to acquiring, exercising, or 
transferring control of the savings association. 

(12) Exemption unaffected by certain other acquisitions 

For purposes of clauses (i) and (ii)(VIII) of paragraph (2)(A), an insured institution is 
described in this paragraph if the insured institution was acquired (or any shares or 
assets of such institution were acquired) by a company described in paragraph (1)-- 
(A) from the Resolution Trust Corporation, the Federal Deposit Insurance Corporation, or 
the Director of the Office of Thrift Supervision, in any capacity; or 
(B) in an acquisition in which the insured institution has been found to be in danger of 
default (as defined in section 3 of the Federal Deposit Insurance Act [12 U.S.C.A. § 1813] 
by the appropriate Federal or State authority. 

(13) Special rule relating to shares acquired in a qualified stock issuance 

A company described in paragraph (1) that holds shares issued in a qualified stock 
issuance pursuant to section 1467a(q) of this title by any savings association or savings 
and loan holding company (neither of which is a subsidiary) shall not be deemed to 
control such savings association or savings and loan holding company solely because 
such company holds such shares unless-- 
(,~) the company fails to comply with any requirement or condition imposed by 
paragraph (2)(A)(ii)(X) or section 1467a(q) of this title with respect to such shares; or 
(B) the shares are acquired or retained with a view to acquiring, exercising, or 
transferring control of the savings association or savings and loan holding company. 

(14) Foreign bank subsidiaries of limited purpose credit card banks 

(A) In general 

An institution described in section 1841(c)(2)(F) of this title may control a foreign bank 

if-- 
(i) the investment of the institution in the foreign bank meets the requirements of 

section 25 or 25A of the Federal Reserve Act [12 U.S.C.A. § 601 et seq., § 611 et seq.] 
and the foreign bank qualifies under such sections; 
(ii) the foreign bank does not offer any products or services in the United States; and 
(iii) the activities of the foreign bank are permissible under otherwise applicable law. 

(B) Other limitations inapplicable 

The limitations contained in any clause of section 1841(c)(2)(F) of this title shall not 
apply to a foreign bank described in subparagraph (A) that is controlled by an institution 

described in such section. 

(g) Limitations on certain banks 

(1) In general 
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Notwithstanding any other provision of this section (other than the last sentence of 
subsection (a)(2) of this section), a bank holding company which controls an institution 
that became a bank as a result of the enactment of the Competitive Equality 
Amendments of 1987 may retain control of such institution if such institution does not-- 
(.~) engage in any activity after August 10, 1987, which would have caused such 

institution to be a bank (as defined in section 1841(c) of this title, as in effect before such 
date) if such activities had been engaged in before such date; or 

(B) increase the number of locations from which such institution conducts business after 
March 5, 1987. 

(2) Limitations cease to apply under certain circumstances 

The limitations contained in paragraph (1) shall cease to apply to a bank described in 
such paragraph at such time as the acquisition of such bank, by the bank holding 
company referred to in such paragraph, would not be prohibited under section 1842(d) of 

this title if-- 
(A) an application for such acquisition were filed under section 1842(a) of this title; and 

(B) such bank were treated as an additional bank (under section 1842(d) of this title). 

(h) Tyir~g provisior~s 

(1) Applicable to certain exempt institutions and parent companies 

An institution described in subparagraph (D), (F), (G), or (H) of section 1841(c)(2) of this 
title shall be treated as a bank, and a company that controls such an institution shall be 
treated as a bank holding company, for purposes of section 106 of the Bank Holding 
Company Act Amendments of 1970 [12 U.S.C.A. § 1971 et seq.] and section 22(h) of the 
Federal Reserve Act [12 U.S.C.A. § 375b] and any regulation prescribed under any such 
section. 

(2) Applicable with respect to certain transactions 

A company that controls an institution described in subparagraph (D), (F), (G), or (H) of 
section 1841@)(2) of this title and any of such company’s other affiliates, shall be subject 
to the tying restrictions of section 106 of the Bank Holding Company Act Amendments of 
1970 [12 U.S.C.A. § 1971 et seq.] in connection with any transaction involving the 
products or services of such company or affiliate and those of such institution, as if such 
company or affiliate were a bank and such institution were a subsidiary of a bank holding 
company, 

(i) Acquisition of savings associations 

(1) In general 

The Board may approve an application by any bank holding company under subsection 
(c)(8) of this section to acquire any savings association in accordance with the 

requirements and limitations of this section. 

(2) Prohibition on tandem restrictions 

In approving an application by a bank holding company to acquire a savings association, 
the Board shall not impose any restriction on transactions between the savings 
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association and its holding company affiliates, except as required under sections 371c 
and 371c-1 of this title or any other applicable law. 

(3) Acquisition of insolvent savings associations 

(A) Tn general 

Notwithstanding any other provision of this chapter, any qualified savings association 
which became a federally chartered stock company in December of 1986 and which is 
acquired by any bank holding company without Federal financial assistance after June 1, 

1991, and before March 1, 1992, and any subsidiary of any such association, may after 
such acquisition continue to engage within the home State of the qualified savings 
association in insurance agency activities in which any Federal savings association (or any 
subsidiary thereof) may engage in accordance with the Home Owners’ Loan Act [12 
U.S.C.A. § 1461 et seq.] and regulations pursuant to such Act if the qualified savings 

association or subsidiary thereof was continuously engaged in such activity from June 1, 
1991, to the date of the acquisition. 

(B) "Qualified savings association" defined 

For purposes of this paragraph, the term "qualified savings association" means any 
savings association that-- 
(i) was chartered or organized as a savings association before June 1, 1991; 
(ii) had, immediately before the acquisition of such association by the bank holding 
company referred to in subparagraph (A), negative tangible capital and total insured 
deposits in excess of $3,000,000,000; and 
(iii) will meet all applicable regulatory capital requirements as a result of such 

acquisition. 

(4) Solicitation of views 

(A) Notice to director 

Upon receiving any application or notice by a bank holding company to acquire, directly 
or indirectly, a savings association under subsection (c)(8) of this section, the Board shall 

solicit comments and recommendations from the Director with respect to such 

acquisition. 

(B) Comment period 

The comments and recommendations of the Director under subparagraph (A) with 
respect to any acquisition subject to such subparagraph shall be transmitted to the Board 
not later than 30 days after the receipt by the Director of the notice relating to such 
acquisition (or such shorter period as the Board may specify if the Board advises the 
Director that an emergency exists that requires expeditious action). 

(5) Examination 

(A) Scope 

The Board shall consult with the Director, as appropriate, in establishing the scope of an 
examination by the Board of a bank holding company that directly or indirectly controls a 

savings association. 
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(B) Access to inspection reports 

Upon the request of the Director, the Board shall furnish the Director with a copy of any 
inspection report, additional examination materials, or supervisory information relating to 
any bank holding company that directly or indirectly controls a savings association. 

(6) Coordination of enforcement efforts 

The Board and the Director shall cooperate in any enforcement action against any bank 
holding company that controls a savings association, if the relevant conduct involves such 

association. 

(7) "Director" defined 

For purposes of this section, the term "Director" means the Director of the Office of Thrift 
Supervision. 

(j) Notice procedures for nonbanking activities 

(1) General notice procedure 

(A) Notice requirement 

Except as provided in paragraph (3), no bank holding company may engage in any 
nonbanking activity or acquire or retain ownership or control of the shares of a company 
engaged in activities based on subsection (c)(8) or (a)(2) of this section or in any 

complementary activity under subsection (k)(1)(B) of this section without providing the 
Board with written notice of the proposed transaction or activity at least 60 days before 
the transaction or activity is proposed to occur or commence. 

(B) Contents of notice 

The notice submitted to the Board shall contain such information as the Board shall 
prescribe by regulation or by specific request in connection with a particular notice. 

(C) Procedure for agency action 

(i) Notice of disapproval 

Any notice filed under this subsection shall be deemed to be approved by the Board 
unless, before the end of the 60-day period beginning on the date the Board receives a 
complete notice under subparagraph (A), the Board issues an order disapproving the 
transaction or activity and setting forth the reasons for disapproval. 

(ii) Extension of period 

The Board may extend the 60-day period referred to in clause (i) for an additional 30 
days. The Board may further extend the period with the agreement of the bank holding 

company submitting the notice pursuant to this subsection. 

(iii) Determination of period in case of public hearing 
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In the event a hearing is requested or the Board determines that a hearing is warranted, 
the Board may extend the notice period provided in this subsection for such time as is 
reasonably necessary to conduct a hearing and to evaluate the hearing record. Such 

extension shall not exceed the 91-day period beginning on the date that the hearing 
record is complete. 

(D) Approval before end of period 

(i) In general 

Any transaction or activity may commence before the expiration of any period for 

disapproval established under this paragraph if the Board issues a written notice of 
approval. 

(ii) Shorter periods by regulation 

The Board may prescribe regulations which provide for a shorter notice period with 
respect to particular activities or transactions. 

(E) Extension of period 

In the case of any notice to engage in, or to acquire or retain ownership or control of 
shares of any company engaged in, any activity pursuant to subsection (c)(8) or (a)(2) of 
this section or in any complementary activity under subsection (k)(1)(B) of this section 

that has not been previously approved by regulation, the Board may extend the notice 
period under this subsection for an additional 90 days. The Board may further extend the 
period with the agreement of the bank holding company submitting the notice pursuant 

to this subsection. 

(2) General standards for review 

(A) Criteria 

In connection with a notice under this subsection, the Board shall consider whether 
performance of the activity by a bank holding company or a subsidiary of such company 
can reasonably be expected to produce benefits to the public, such as greater 
convenience, increased competition, or gains in efficiency, that outweigh possible adverse 
effects, such as undue concentration of resources, decreased or unfair competition, 
conflicts of interests, or unsound banking practices. 

(B) Grounds for disapproval 

The Board may deny any proposed transaction or activity for which notice has been 

submitted pursuant to this subsection if the bank holding company submitting such notice 
neglects, fails, or refuses to furnish the Board all the information required by the Board. 

(C) Conditional action 

Nothing in this subsection limits the authority of the Board to impose conditions in 
connection with an action under this section, 

(3) No notice required for certain transactions 
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No notice under paragraph (1) of this subsection or under subsection (c)(8) or (a)(2)(B) 
of this section is required for a proposal by a bank holding company to engage in any 
activity, other than any complementary activity under subsection (k)(1)(B) of this 

section, or acquire the shares or assets of any company, other than an insured depository 
institution or a company engaged in any complementary activity under subsection 
(k)(1)(B) of this section, if the proposal qualifies under paragraph (4). 

(4) Criteria for statutory approval 

A proposal qualifies under this paragraph if all of the following criteria are met: 

(A) Financial criteria 

Both before and immediately after the proposed transaction-- 
(i) the acquiring bank holding company is well capitalized; 
(ii) the lead insured depository institution of such holding company is well capitalized; 

(iii) well capitalized insured depository institutions control at least 80 percent of the 
aggregate total risk-weighted assets of insured depository institutions controlled by such 
holding company; and 
(iv) no insured depository institution controlled by such holding company is 
u nde rca p ira lized. 

(B) Managerial criteria 

(i) Well managed 

At the time of the transaction, the acquiring bank holding company, its lead insured 
depository institution, and insured depository institutions that control at least 90 percent 
of the aggregate total risk-weighted assets of insured depository institutions controlled by 
such holding company are well managed. 

(ii) Limitation on poorly managed institutions 

Except as provided in paragraph (6), no insured depository institution controlled by the 
acquiring bank holding company has received 1 of the 2 lowest composite ratings at the 
later of the institution’s most recent examination or subsequent review. 

(C) Activities permissible 

Following consummation of the proposal, the bank holding company engages directly or 
through a subsidiary solely in-- 
(i) activities that are permissible under subsection (c)(8) of this section, as determined 
by the Board by regulation or order thereunder, subject to all of the restrictions, terms, 
and conditions of such subsection and such regulation or order; and 
(ii) such other activities as are otherwise permissible under this section, subject to the 
restrictions, terms and conditions, including any prior notice or approval requirements, 
provided in this section. 

(D) Size of acquisition 

(i) Asset size 
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The book value of the total assets to be acquired does not exceed 10 percent of the 
consolidated total risk-weighted assets of the acquiring bank holding company. 

(ii) Consideration 

The gross consideration to be paid for the securities or assets does not exceed 15 percent 
of the consolidated Tier 1 capital of the acquiring bank holding company. 

(E) Notice not otherwise warranted 

For proposals described in paragraph (5)(B), the Board has not, before the conclusion of 
the period provided in paragraph (5)(B), advised the bank holding company that a notice 

under paragraph (1) is required. 

(F) Compliance criterion 

During the 12-month period ending on the date on which the bank holding company 
proposes to commence an activity or acquisition, no administrative enforcement action 
has been commenced, and no cease and desist order has been issued pursuant to section 
8 of the Federal Deposit Insurance Act [12 U.S.C.A. § 1818], against the bank holding 
company or any depository institution subsidiary of the holding company, and no such 
enforcement action, order, or other administrative enforcement proceeding is pending as 

of such date. 

(5) Notification 

(A) Commencement of activities approved by rule 

A bank holding company that qualifies under paragraph (4) and that proposes to engage 
de novo, directly or through a subsidiary, in any activity that is permissible under 
subsection (c)(8) of this section, as determined by the Board by regulation, may 

commence that activity without prior notice to the Board and must provide written 
notification to the Board not later than 10 business days after commencing the activity. 

(B) Activities permitted by order and acquisitions 

(i) In general 

At least 12 business days before commencing any activity pursuant to paragraph (3) 

(other than an activity described in subparagraph (A) of this paragraph) or acquiring 
shares or assets of any company pursuant to paragraph (3), the bank holding company 
shall provide written notice of the proposal to the Board, unless the Board determines 
that no notice or a shorter notice period is appropriate. 

(ii) Description of activities and terms 

A notification under this subparagraph shall include a description of the proposed 
activities and the terms of any proposed acquisition. 

(6) Recently acquired institutions 

Any insured depository institution which has been acquired by a bank holding company 

during the 12-month period preceding the date on which the company proposes to 
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commence an activity or acquisition pursuant to paragraph (3) may be excluded for 
purposes of paragraph (4)(B)(ii) if-- 
(.~) the bank holding company has developed a plan for the institution to restore the 
capital and management of the institution which is acceptable to the appropriate Federal 
banking agency; and 
(B) all such insured depository institutions represent, in the aggregate, less than 10 
percent of the aggregate total risk-weighted assets of all insured depository institutions 
controlled by the bank holding company. 

(7) Adjustment of percentages 

The Board may, by regulation, adjust the percentages and the manner in which the 
percentages of insured depository institutions are calculated under paragraph (4)(B)(i), 
(4)(D), or (6)(B) if the Board determines that any such adjustment is consistent with 
safety and soundness and the purposes of this chapter. 

(k) Engaging in activities that are financial in nature 

(1) In general 

Notwithstanding subsection (a) of this section, a financial holding company may engage 
in any activity, and may acquire and retain the shares of any company engaged in any 
activity, that the Board, in accordance with paragraph (2), determines (by regulation or 

order)-- 
(A) to be financial in nature or incidental to such financial activity; or 
(B) is complementary to a financial activity and does not pose a substantial risk to the 
safety or soundness of depository institutions or the financial system generally. 

(2) Coordination between the Board and the Secretary of the Treasury 

(A) Proposals raised before the Board 

(i) Consultation 

The Board shall notify the Secretary of the Treasury of, and consult with the Secretary of 

the Treasury concerning, any request, proposal, or application under this subsection for a 
determination of whether an activity is financial in nature or incidental to a financial 

activity. 

(ii) Treasury view 

The Board shall not determine that any activity is financial in nature or incidental to a 

financial activity under this subsection if the Secretary of the Treasury notifies the Board 
in writing, not later than 30 days after the date of receipt of the notice described in 
clause (i) (or such longer period as the Board determines to be appropriate under the 

circumstances) that the Secretary of the Treasury believes that the activity is not 
financial in nature or incidental to a financial activity or is not otherwise permissible 

under this section. 

(B) Proposals raised by the Treasury 

(i) Treasury recommendation 
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The Secretary of the Treasury may, at any time, recommend in writing that the Board 
find an activity to be financial in nature or incidental to a financial activity. 

(ii) Time period for Board action 

Not later than 30 days after the date of receipt of a written recommendation from the 

Secretary of the Treasury under clause (i) (or such longer period as the Secretary of the 
Treasury and the Board determine to be appropriate under the circumstances), the Board 
shall determine whether to initiate a public rulemaking proposing that the recommended 
activity be found to be financial in nature or incidental to a financial activity under this 

subsection, and shall notify the Secretary of the Treasury in writing of the determination 
of the Board and, if the Board determines not to seek public comment on the proposal, 

the reasons for that determination. 

(3) Factors to be considered 

In determining whether an activity is financial in nature or incidental to a financial 
activity, the Board shall take into account-- 
(~,) the purposes of this chapter and the Gramm-Leach-Bliley Act; 
(B) changes or reasonably expected changes in the marketplace in which financial 
holding companies compete; 

(C) changes or reasonably expected changes in the technology for delivering financial 

services; and 
(D) whether such activity is necessary or appropriate to allow a financial holding 
company and the affiliates of a financial holding company to-- 
(i) compete effectively with any company seeking to provide financial services in the 

United States; 
(ii) efficiently deliver information and services that are financial in nature through the 
use of technological means, including any application necessary to protect the security or 
efficacy of systems for the transmission of data or financial transactions; and 

(iii) offer customers any available or emerging technological means for using financial 
services or for the document imaging of data. 

(4) Activities that are financial in nature 

For purposes of this subsection, the following activities shall be considered to be financial 

in nature: 
(.~) Lending, exchanging, transferring, investing for others, or safeguarding money or 

securities. 
(B) Insuring, guaranteeing, or indemnifying against loss, harm, damage, illness, 
disability, or death, or providing and issuing annuities, and acting as principal, agent, or 
broker for purposes of the foregoing, in any State. 

(C) Providing financial, investment, or economic advisory services, including advising an 
investment company (as defined in section 3 of the Investment Company Act of 1940 [15 

U.S.C.A. § 80a-3]). 
(D) Issuing or selling instruments representing interests in pools of assets permissible for 
a bank to hold directly. 
(E) Underwriting, dealing in, or making a market in securities. 
(!~) Engaging in any activity that the Board has determined, by order or regulation that is 
in effect on November 12, 1999, to be so closely related to banking or managing or 
controlling banks as to be a proper incident thereto (subject to the same terms and 

conditions contained in such order or regulation, unless modified by the Board). 
(G) Engaging, in the United States, in any activity that-- 
(i) a bank holding company may engage in outside of the United States; and 
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(ii) the Board has determined, under regulations prescribed or interpretations issued 
pursuant to subsection (c)(13) (as in effect on the day before November 12, 1999) to be 
usual in connection with the transaction of banking or other financial operations abroad. 
(El) Directly or indirectly acquiring or controlling, whether as principal, on behalf of 1 or 
more entities (including entities, other than a depository institution or subsidiary of a 
depository institution, that the bank holding company controls), or otherwise, shares, 
assets, or ownership interests (including debt or equity securities, partnership interests, 
trust certificates, or other instruments representing ownership) of a company or other 

entity, whether or not constituting control of such company or entity, engaged in any 
activity not authorized pursuant to this section if-- 
(i) the shares, assets, or ownership interests are not acquired or held by a depository 
institution or subsidiary of a depository institution; 
(ii) such shares, assets, or ownership interests are acquired and held by-- 

(~:) a securities affiliate or an affiliate thereof; or 
(II) an affiliate of an insurance company described in subparagraph (I)(ii) that provides 
investment advice to an insurance company and is registered pursuant to the Investment 
Advisers Act of 1940 [15 U.S.C.A. § 80b-1 et seq.], or an affiliate of such investment 

adviser; 

as part of a bona fide underwriting or merchant or investment banking activity, including 
investment activities engaged in for the purpose of appreciation and ultimate resale or 
disposition of the investment; 
(iii) such shares, assets, or ownership interests are held for a period of time to enable 

the sale or disposition thereof on a reasonable basis consistent with the financial viability 

of the activities described in clause (ii); and 
(iv) during the period such shares, assets, or ownership interests are held, the bank 
holding company does not routinely manage or operate such company or entity except as 

may be necessary or required to obtain a reasonable return on investment upon resale or 
disposition. 
(~:) Directly or indirectly acquiring or controlling, whether as principal, on behalf of 1 or 
more entities (including entities, other than a depository institution or subsidiary of a 
depository institution, that the bank holding company controls) or otherwise, shares, 

assets, or ownership interests (including debt or equity securities, partnership interests, 
trust certificates or other instruments representing ownership) of a company or other 
entity, whether or not constituting control of such company or entity, engaged in any 
activity not authorized pursuant to this section if-- 
(i) the shares, assets, or ownership interests are not acquired or held by a depository 
institution or a subsidiary of a depository institution; 
(ii) such shares, assets, or ownership interests are acquired and held by an insurance 
company that is predominantly engaged in underwriting life, accident and health, or 
property and casualty insurance (other than credit-related insurance) or providing and 

issuing annuities; 
(iii) such shares, assets, or ownership interests represent an investment made in the 
ordinary course of business of such insurance company in accordance with relevant State 
law governing such investments; and 
(iv) during the period such shares, assets, or ownership interests are held, the bank 
holding company does not routinely manage or operate such company except as may be 
necessary or required to obtain a reasonable return on investment. 

(5) Actions required 

(A) In general 
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The Board shall, by regulation or order, define, consistent with the purposes of this 
chapter, the activities described in subparagraph (B) as financial in nature, and the 
extent to which such activities are financial in nature or incidental to a financial activity. 

(B) Activities 

The activities described in this subparagraph are as follows: 
(i) Lending, exchanging, transferring, investing for others, or safeguarding financial 
assets other than money or securities. 
(ii) Providing any device or other instrumentality for transferring money or other 

financial assets. 
(iii) Arranging, effecting, or facilitating financial transactions for the account of third 

parties. 

(6) Required notification 

(A) In general 

A financial holding company that acquires any company or commences any activity 
pursuant to this subsection shall provide written notice to the Board describing the 
activity commenced or conducted by the company acquired not later than 30 calendar 
days after commencing the activity or consummating the acquisition, as the case may be. 

(B) Approval not required for certain financial activities 

Except as provided in subsection (j) of this section with regard to the acquisition of a 
savings association, a financial holding company may commence any activity, or acquire 
any company, pursuant to paragraph (4) or any regulation prescribed or order issued 
under paragraph (5), without prior approval of the Board. 

(7) Merchant banking activities 

(A) Joint regulations 

The Board and the Secretary of the Treasury may issue such regulations implementing 

paragraph (4)(H), including limitations on transactions between depository institutions 
and companies controlled pursuant to such paragraph, as the Board and the Secretary 

jointly deem appropriate to assure compliance with the purposes and prevent evasions of 
this chapter and the Gramm-Leach-Bliley Act and to protect depository institutions. 

(B) Sunset of restrictions on merchant banking activities of financial subsidiaries 

The restrictions contained in paragraph (4)(H) on the ownership and control of shares, 
assets, or ownership interests by or on behalf of a subsidiary of a depository institution 
shall not apply to a financial subsidiary (as defined in section 24a of this title) of a bank, 
if the Board and the Secretary of the Treasury jointly authorize financial subsidiaries of 
banks to engage in merchant banking activities pursuant to section 122 of the Gramm- 
Leach- Bliley Act. 

(1) Conditions for engaging in expanded financial activities 

(1) In general 
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Notwithstanding subsection (k), (n), or (o) of this section, a bank holding company may 
not engage in any activity, or directly or indirectly acquire or retain shares of any 
company engaged in any activity, under subsection (k), (n), or (o) of this section, other 
than activities permissible for any bank holding company under subsection (c)(8) of this 

section, unless-- 
(A) all of the depository institution subsidiaries of the bank holding company are well 
capitalized; 
(B) all of the depository institution subsidiaries of the bank holding company are well 

managed; and 
(C) the bank holding company has filed with the Board-- 
(i) a declaration that the company elects to be a financial holding company to engage in 
activities or acquire and retain shares of a company that were not permissible for a bank 
holding company to engage in or acquire before the enactment of the Gramm-Leach- 
Bliley Act; and 
(ii) a certification that the company meets the requirements of subparagraphs (A) and 

(B). 

(2) CRA requirement 

Notwithstanding subsection (k) or (n) of this section, section 24a(a) of this title, or 
section 46(a) of the Federal Deposit Insurance Act [12 U.S.C.A. § 1831w(a)], the 
appropriate Federal banking agency shall prohibit a financial holding company or any 
insured depository institution from-- 
(A) commencing any new activity under subsection (k) or (n) of this section, section 
24a(a) of this title, or section 46(a) of the Federal Deposit Insurance Act; or 
(B) directly or indirectly acquiring control of a company engaged in any activity under 

subsection (k) or (n) of this section, section 24a(a) of this title, or section 46(a) of the 
Federal Deposit Insurance Act (other than an investment made pursuant to subparagraph 

(H) or (I) of subsection (k)(4) of this section, or section 122 of the Gramm-Leach-Bliley 
Act, or under section 46(a) of the Federal Deposit Insurance Act by reason of such 
section 122, by an affiliate already engaged in activities under any such provision); 

if any insured depository institution subsidiary of such financial holding company, or the 

insured depository institution or any of its insured depository institution affiliates, has 
received in its most recent examination under the Community Reinvestment Act of 1977 
[12 U.S.C. § 2901 et seq.], a rating of less than "satisfactory record of meeting 
community credit needs". 

(3) Foreign banks 

For purposes of paragraph (1), the Board shall apply comparable capital and 
management standards to a foreign bank that operates a branch or agency or owns or 
controls a commercial lending company in the United States, giving due regard to the 
principle of national treatment and equality of competitive opportunity. 

(m) Provisions applicable to financial holding companies that fail to meet certain 
requirements 

(1) In general 

If the Board finds that-- 
(A) a financial holding company is engaged, directly or indirectly, in any activity under 
subsection (k), (n), or (o) of this section, other than activities that are permissible for a 
bank holding company under subsection (c)(8) of this section; and 
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(B) such financial holding company is not in compliance with the requirements of 
subsection (I)(1) of this section; 

the Board shall give notice to the financial holding company to that effect, describing the 
conditions giving rise to the notice. 

(2) Agreement to correct conditions required 

Not later than 45 days after the date of receipt by a financial holding company of a notice 
given under paragraph (1) (or such additional period as the Board may permit), the 
financial holding company shall execute an agreement with the Board to comply with the 
requirements applicable to a financial holding company under subsection 0)(1) of this 
section. 

(3) Board may impose limitations 

Until the conditions described in a notice to a financial holding company under paragraph 
(1) are corrected, the Board may impose such limitations on the conduct or activities of 
that financial holding company or any affiliate of that company as the Board determines 
to be appropriate under the circumstances and consistent with the purposes of this 
chapter. 

(4) Failure to correct 

If the conditions described in a notice to a financial holding company under paragraph (1) 
are not corrected within 180 days after the date of receipt by the financial holding 
company of a notice under paragraph (1), the Board may require such financial holding 
company, under such terms and conditions as may be imposed by the Board and subject 
to such extension of time as may be granted in the discretion of the Board, either-- 
(/~) to divest control of any subsidiary depository institution; or 
(B) at the election of the financial holding company instead to cease to engage in any 
activity conducted by such financial holding company or its subsidiaries (other than a 
depository institution or a subsidiary of a depository institution) that is not an activity 
that is permissible for a bank holding company under subsection (c)(8) of this section. 

(5) Consultation 

In taking any action under this subsection, the Board shall consult with all relevant 
Federal and SLate regulatory agencies and authorities. 

(r0 Auth off ty to fetal n li mired r~onfin ancial activi ti es an d af~fili ation s 

(1) In general 

Notwithstanding subsection (a) of this section, a company that is not a bank holding 
company or a foreign bank (as defined in section 3101(7) of this title) and becomes a 
financial holding company after November 12, 1999, may continue to engage in any 
activity and retain direct or indirect ownership or control of shares of a company engaged 
in any activity if-- 
(A) the holding company lawfully was engaged in the activity or held the shares of such 
company on September 30, 1999; 
(B) the holding company is predominantly engaged in financial activities as defined in 
paragraph (2); and 
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(1~) the company engaged in such activity continues to engage only in the same activities 
that such company conducted on September 30, 1999, and other activities permissible 
under this chapter. 

(2) Predominantly financial 

For purposes of this subsection, a company is predominantly engaged in financial 
activities if the annual gross revenues derived by the holding company and all 
subsidiaries of the holding company (excluding revenues derived from subsidiary 
depository institutions), on a consolidated basis, from engaging in activities that are 

financial in nature or are incidental to a financial activity under subsection (k) of this 
section represent at least 85 percent of the consolidated annual gross revenues of the 
company. 

(3) No expansion of grandfathered commercial activities through merger or consolidation 

A financial holding company that engages in activities or holds shares pursuant to this 
subsection, or a subsidiary of such financial holding company, may not acquire, in any 
merger, consolidation, or other type of business combination, assets of any other 
company that is engaged in any activity that the Board has not determined to be financial 
in nature or incidental to a financial activity under subsection (k) of this section, except 

this paragraph shall not apply with respect to a company that owns a broadcasting 

station licensed under title III of the Communications Act of 1934 [47 U.S.C.A. § 301 et 
seq.] and the shares of which are under common control with an insurance company 

since January 1, 1998, unless such company is acquired by, or otherwise becomes an 
affiliate of, a bank holding company that, at the time such acquisition or affiliation is 
consummated, is 1 of the 5 largest domestic bank holding companies (as determined on 
the basis of the consolidated total assets of such companies). 

(4) Continuing revenue limitation on grandfathered commercial activities 

Notwithstanding any other provision of this subsection, a financial holding company may 
continue to engage in activities or hold shares in companies pursuant to this subsection 

only to the extent that the aggregate annual gross revenues derived from all such 
activities and all such companies does not exceed 15 percent of the consolidated annual 
gross revenues of the financial holding company (excluding revenues derived from 
subsidiary depository institutions). 

(5) Cross marketing restrictions applicable to commercial activities 

(A) In general 

A depository institution controlled by a financial holding company shall not-- 
(i) offer or market, directly or through any arrangement, any product or service of a 
company whose activities are conducted or whose shares are owned or controlled by the 
financial holding company pursuant to this subsection or subparagraph (H) or (I) of 

subsection (k)(4) of this section; or 
(ii) permit any of its products or services to be offered or marketed, directly or through 
any arrangement, by or through any company described in clause (i). 

(B) Rule of construction 
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Subparagraph (A) shall not be construed as prohibiting an arrangement between a 
depository institution and a company owned or controlled pursuant to subparagraph (H) 
or (I) of subsection (k)(4) of this section for the marketing of products or services 
through statement inserts or Internet websites if-- 
(i) such arrangement does not violate section 106 of the Bank Holding Company Act 
Amendments of 1970 [12 U.S.C.A. § 1971 et seq.]; and 
(ii) the Board determines that the arrangement is in the public interest, does not 
undermine the separation of banking and commerce, and is consistent with the safety 
and soundness of depository institutions. 

(6) Transactions with nonfinancial affiliates 

A depository institution controlled by a financial holding company may not engage in a 
covered transaction (as defined in section 371c(b)(7) of this title) with any affiliate 
controlled by the company pursuant to this subsection. 

(7) Sunset of grandfather 

A financial holding company engaged in any activity, or retaining direct or indirect 
ownership or control of shares of a company, pursuant to this subsection, shall terminate 
such activity and divest ownership or control of the shares of such company before the 
end of the 10-year period beginning on November 12, 1999. The Board may, upon 
application by a financial holding company, extend such 10-year period by a period not to 
exceed an additional 5 years if such extension would not be detrimental to the public 
interest. 

(o) Regulation of certain financial holding companies 

Notwithstandi ng subsecti on (a) of this section, a corn pany that i s not a bank hol ding 
company or a foreign bank (as det]ned in section 3101(7) of this title) and becomes a 
financial holding company after November 12, 1999, may continue to engage in, or 
directly or indirectly own or control shares of a company engaged in, activities related to 
the trading, sal< or investment in commodities and underlying physical properties that 
were not pemfissible for bank holding companies to conduct in the United States as of 
September 30~ 1997, if-- 
(::[) the holding company, or any subsidiary of the holding company, lawfully was 
engaged, directly or indirectly, in any of such activities as of September 30, 1997, in the 
United States; 
(2) the attributed aggregate consolidated assets of the company held by the holding 
company pursuant to this subsection, and not otherwise permitted to be held by a 
financial holding company, are equal to not more than 5 percent of the total consolidated 
assets of the bank holding company, except that the Board may increase that percentage 
by such amounts and under such circumstances as the Board considers appropriate, 
consistent with the purposes of this chapter; and 
(~) the holding company does not permit-- 
(A) any company, the shares of which it owns or controls pursuant to this subsection, to 
offer or market any product or service of an affiliated depository institution; or 
(B) any affiliated depository institution to offer or market any product or service of any 
company, the shares of which are owned or controlled by such holding company pursuant 
to this subsection. 
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CH 22 TYING ARRANGEMENTS pg. 431 

§ 1972, Certain tying arrangements prohibited; correspondent accounts 

(1) A bank shall not in any manner extend credit, lease or sell property of any kind, or 
furnish any service, or fix or vary the consideration for any of the foregoing, on the 
condition or requirement-- 
(A) that the customer shall obtain some additional credit, property, or service from such 
bank other than a loan, discount, deposit, or trust service; 
(B) that the customer shall obtain some additional credit, property, or service from a 
bank holding company of such bank, or from any other subsidiary of such bank holding 

company; 
(C) that the customer provide some additional credit, property, or service to such bank, 

other than those related to and usually provided in connection with a loan, discount, 
deposit, or trust service; 
(D) that the customer provide some additional credit, property, or service to a bank 
holding company of such bank, or to any other subsidiary of such bank holding company; 

or 

(E) that the customer shall not obtain some other credit, property, or service from a 
competitor of such bank, a bank holding company of such bank, or any subsidiary of such 
bank holding company, other than a condition or requirement that such bank shall 
reasonably impose in a credit transaction to assure the soundness of the credit. 

The Board may by regulation or order permit such exceptions to the foregoing 
prohibition and the prohibitions of section 1843(f)(9) and 1843(h)(2) of this title as it 
considers will not be contrary to the purposes of this chapter~ 

(2){A) No bank which maintains a correspondent account in the name of another bank 
shall make an extension of credit to an executive officer or director or; or to any person 
who directly or indirectly or acting through or in concert with one or more persons owns, 
controls, or has the power to vote more than 10 per centum of any class of voting 
securities of, such other bank or to any related interest of such person ~mless such 
extension of credit is made on substantially the same terms, including interest rates and 
collateral as those prevailing at the time for comparable transactions with other persons 
and does not involve more than the normal risk of repayment or present other unfavorable 
features. 

(B) No bank shall open a correspondent account at atmther bank while such bank has 
outstanding an extension of credit to an execrative officer or director of, or other person 
who directly or indirectly or acting through or in concert with one or more persons owns, 
controls~ or has the power to vote more than 10 per centum of any class of voting 
securities of~ the bank desiring to open the account or to any related interest of such 
person, unless such extension of credit was made on substantially the same terms, 
including interest rates and collateral as those prevailing at the time for comparable 
transactions with other persons and does not involve more than the normal risk of 
repayment or present other unfavorable features. 
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(C) No bank which maintains a correspondent account at another bank shall make an 
extension of credit to an executive oNcer or director of, or to any person who directly or 
indirectly acting through or in concert with one or more persons owns, controls, or has 
the power to vote more titan l0 per centare of any class of voting securities of, such other 
bank or to any related interest of such person, unless such extension of credit is made on 
sub stanti all y th e same tennis, i ncl udi ng interest rates and coil ateral as those prevai li ng at 
the time for comparable transactions with other persons and does not involve more than 
the normal risk of repayment or present other unfavorable features. 

(D) No bank which has outstanding an extension of credit to an executive officer or 
director o~; or to any person who directly or indirectly or acting through or in concert 
with one or more persons owns, controls, or has the power to vote more than 10 per 
centare of any class of voting securities of, another bank or to any related interest of such 
person shall open a correspondent account at such other bank, unless such extension of 
credit was made on st~bstantially the same temps, including interest rates and collateral as 
those prevailing at the time for comparable transactions with other persons and does not 
involve more than the nomml risk of repayment or present other ~mfavorable features. 

(E) For puq~oses of this paragraph, the term "extension~ of credit" shall have the meaning 
prescribed by the Board pursuant to section 375b of this title, and the term "executive 
officer" shall have the same meaning given it under section 375a of this title. 

(F) Civil money penalty 

(i) First tier 

Any bank which, and any institution-affiliated party (within the meaning of section 

:[8~3(u) of this title) with respect to such bank who, violates any provision of this 
paragraph shall forfeit and pay a civil penalty of not more than $5,000 for each day 
during which such violation continues, 

(ii) Second tier 

Notwithstanding clause (i), any bank which, any institution-affiliated party (within the 
meaning of section 1813(@ of this title) with respect to such bank who-- 
(:[)(aa) commits any violation described in clause (i)~ 
(bb) recklessly engages in an unsafe or unsound practice in conducting the affairs of 

such bank; or 
(~s¢) breaches any fiduciary duty; 
(]::[) which violation, practice, or breach-- 
(aa) is part of a pattern of misconduct; 
(bb) causes or is likely to cause more than a minimal loss to such bank; or 
(c~s) results in pecuniary gain or other benefit to such party, 

shall forfeit and pay a civil penalty of not more than $25,000 for each day during which 
such violation, practice, or breach continues. 
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Oil) Third tier 

Notwithstanding clauses (i) and (ii), any bank which, and any institution-affiliated party 
(within the meaning of section :::t813(u) of this title) with respect to such bank who-- 
(::it) knowingly-- 
(aa) commits any violation described in clause 
(bb) engages in any unsafe or unsound practice in conducting the affairs of such bank; 
or 
(c¢) breaches any fiduciary duty; and 
(::[::l:) knowingly or recklessly causes a substantial loss to such bank or a substantial 
pecuniary gain or other benefit to such party by reason of such violation, practice or 
breach, 

shall forfeit and pay a civil penalty in an amount not to exceed the applicable maximum 
amount determined under clause (iv) for each day during which such violation, practice 
or breach continues. 

(iv) Maximum amounts of penalties for any violation described in clause (iii) 

The maximum daily amount of any civil penalty which may be assessed pursuant to 
clause 0ii) for any violation, practice or breach described in such clause is-- 
(I) in the case of any person other than a bank, an amount to not exceed $1,000,000; 
and 
(I:1:) in the case of a bank, an amount not to exceed the lesser of-- 
(aa) $1,000,000; or 
(bb) 1 percent of the total assets of such bank, 

(v) Assessment; etc. 

Any penalty imposed under clause (i), (ii), or (iii) may be assessed and collected-- 
(]:) in the case of a national bank, by the Comptroller of the Currency; 
(]:I) in the case of a State member bank, by the Board; and 
(]:I:[) in the case of an insured nonmember State bank, by the Federal Deposit ]:nsurance 
Corporation, 

in the manner provided in subparagraphs (E), (F), (G), and (]:) of section 1818(0(2) of 
this title for penalties imposed (under such section) and any such assessment shall be 
subject to the provisions of such section. 

(vi) Hearing 

The bank or other person against whom any penalty is assessed under this subparagraph 
shall be afforded an agency hearing if such bank or person submits a request for such 
hearing within 20 days after the issuance of the notice of assessment, Section :i818(h) of 
this title shall apply to any proceeding under this subparagraph. 

(vii) Disbursement 

All penalties collected under authority of this subsection shall be deposited into the 
Treasury, 

(viii) "Violate" defined 
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For purposes of this paragraph, the term "violate" includes any action (alone or with 
another or others) for or toward causing, bringing about, participating in, counseling, or 
aiding or abetting a violation. 

(ix) Regu lations 

The Comptroller of the Currency, the Board, and the Federal Deposit Insurance 
Corporation shall prescribe regulations establishing such procedures as may be necessary 
to carry out this subparagraph. 

(G) For the purpose of thi s paragraph-- 
(i) the term "bank" includes a mutual savings bank, a savings bank, and a savings 
association (as those terms are defined in section 18:13 of this title); 
(ii) the term "related interests of such persons" includes any company controlled by such 
executive officer, director, or person, or any political or campaign committee the funds or 
services of which will benefit such executive officer, director, or person or which is 
controlled by such executive officer, director, or person; and 
(iii) the terms "control of a company" and "company" have the same meaning as under 
section 375b of this title. 

The resignation, termination of employment or participation, or separation of an 
institution-affiliated party (within the meaning of section :18:13(@ of this title) with 
respect to such a bank (including a separation caused by the closing of such a bank) shall 
not affect the jurisdiction and authority of the appropriate Federal banking agency to 
issue any notice and proceed under this section against any such party, if such notice is 
served before the end of the 6-year period beginning on the date such party ceased to be 
such a party with respect to such bank (whether such date occurs before, on, or after 
August                                 9,                                  1989), 
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12 USC 2906 

§ 2906, Written evaluations 

(a) Required 

(1) In general 

Upon the conclusion of each examination of an insured depository institution under 

section 2.903 of this title, the appropriate Federal financial supervisory agency shall 

prepare a written evaluation of the institution’s record of meeting the credit needs of 

its entire community, including low-and moderate-income neighborhoods. 

(2) Public and confidential sections 

Each written evaluation required under paragraph (1) shall have a public section and a 

confidential section. 

(b) Public section of report 

(1) Findings and conclusions 

(A) Contents of written evaluation 

The public section of the written evaluation shall-- 

(i) state the appropriate Federal financial supervisory agency’s conclusions for 
each assessment factor identified in the regulations prescribed by the Federal 
financial supervisory agencies to implement this chapter; 
(ii) discuss the facts and data supporting such conclusions; and 

(iii) contain the institution’s rating and a statement describing the basis for the 
rating. 

(B) Metropolitan area distinctions 

The information required by clauses (i) and (ii) of subparagraph (A) shall be 
presented separately for each metropolitan area in which a regulated depository 
institution maintains one or more domestic branch offices. 

(2) Assigned rating 

The institution’s rating referred to in paragraph (1)(C) [FN]] shall be 1 of the 
following: 

(A) "Outstanding record of meeting community credit needs". 

(B) "Satisfactory record of meeting community credit needs", 

(C) "Needs to improve record of meeting community credit needs". 

(D) "Substantial noncompliance in meeting community credit needs". 
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Such ratings shall be disclosed to the public on and after July 1, 1990. 

(c) Confidential section of report 

(1) Privacy of named individuals 

The confidential section of the written evaluation shall contain all references that 
identify any customer of the institution, any employee or officer of the institution, or 
any person or organization that has provided information in confidence to a Federal or 
State financial supervisory agency. 

(2) Topics not suitable for disclosure 

The confidential section shall also contain any statements obtained or made by the 
appropriate Federal financial supervisory agency in the course of an examination 
which, in the judgment of the agency, are too sensitive or speculative in nature to 

disclose to the institution or the public. 

(3) Disclosure to depository institution 

The confidential section may be disclosed, in whole or part, to the institution, if the 
appropriate Federal financial supervisory agency determines that such disclosure will 
promote the objectives of this chapter. However, disclosure under this paragraph shall 
not identify a person or organization that has provided information in confidence to a 
Federal or State financial supervisory agency. 

(d) Institutions with interstate branches 

(1) State-by-State evaluation 

In the case of a regulated financial institution that maintains domestic branches in 2 
or more States, the appropriate Federal financial supervisory agency shall prepare-- 

(A) a written evaluation of the entire institution’s record of performance under this 
chapter, as required by subsections (a), (b), and (c) of this section; and 

(B) for each State in which the institution maintains 1 or more domestic branches, a 
separate written evaluation of the institution’s record of performance within such 
State under this chapter, as required by subsections (a), (b), and (c) of this section. 

(2) Multistate metropolitan areas 

In the case of a regulated financial institution that maintains domestic branches in 2 
or more States within a multistate metropolitan area, the appropriate Federal financial 
supervisory agency shall prepare a separate written evaluation of the institution’s 
record of performance within such metropolitan area under this chapter, as required 
by subsections (a), (b), and (c) of this section. If the agency prepares a written 
evaluation pursuant to this paragraph, the scope of the written evaluation required 
under paragraph (1)(B) shall be adjusted accordingly. 

(3) Content of State level evaluation 
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A written evaluation prepared pursuant to paragraph (1)(B) shall-- 

(A) present the information required by subparagraphs (A) and (B) of subsection 
(b)(1) of this section separately for each metropolitan area in which the institution 
maintains 1 or more domestic branch offices and separately for the remainder of the 
nonmetropolitan area of the State if the institution maintains 1 or more domestic 
branch offices in such nonmetropolitan area; and 

(B) describe how the Federal financial supervisory agency has performed the 
examination of the institution, including a list of the individual branches examined. 

(e) Definitions 

For purposes of this section the following definitions shall apply: 

(1) Domestic branch 

The term "domestic branch" means any branch office or other facility of a regulated 
financial institution that accepts deposits, located in any State. 

(2) Metropolitan area 

The term "metropolitan area" means any primary metropolitan statistical area, 
metropolitan statistical area, or consolidated metropolitan statistical area, as defined 
by the Director of the Office of Management and Budget, with a population of 250,000 
or more, and any other area designated as such by the appropriate Federal financial 
supervisory agency, 

(3) State 

The term "State" has the same meaning as in section 18113 of this title. 

12 USC 2907 

§ 2907, Operation of branch facilities by minorities and women 

(a) In general 

In the case of any depository institution which donates, sells on favorable terms (as 

determined by the appropriate Federal financial supervisory agency), or makes available 
on a rent-free basis any branch of such institution which is located in any predominantly 
minority neighborhood to any minority depository institution or women’s depository 

institution, the amount of the contribution or the amount of the loss incurred in 
connection with such activity may be a factor in determining whether the depository 

institution is meeting the credit needs of the institution’s community for purposes of this 
chapter. 

(b) Definitions 
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For purposes of this section-- 

(1) Minority depository institution 

The term "minority institution" [FN1] means a depository institution (as defined in 

section 1813(c) of this title)-- 

(A) more than 50 percent of the ownership or control of which is held by 1 or more 
minority individuals; and 

(B) more than 50 percent of the net profit or loss of which accrues to 1 or more 
minority individuals. 

(2) Women’s depository institution 

The term "women’s depository institution" means a depository institution (as defined 
in section ]g]3(c) of this title)-- 

(A) more than 50 percent of the ownership or control of which is held by 1 or more 
women; 
(B) more than 50 percent of the net profit or loss of which accrues to 1 or more 
women; and 
(C) a significant percentage of senior management positions of which are held by 
women. 

(3) Minority 

The term "minority" has the meaning given to such term by section 1204(c)(3) of the 
Financial Institutions Reform, Recovery and Enforcement Act of 1989. 

CH 33 DEPOSITORY INSTITUTIONAL MANAGEMENT INTERLOCKS 

12 USC 3202 

§ 3202. Dual service of management official as management official of 
unaffiliated institution or holding company in same area, town, or village 
prohibited 

A management official of a depository institution or a depository holding company may 
not serve as a management official of any other depository institution or depository 
holding company not affiliated therewith if an office of one of the institutions or any 
depository institution that is an affiliate of such institutions is located within either-- 

(:~) the same primary metropolitan statistical area, the same metropolitan statistical 
area, or the same consolidated metropolitan statistical area that is not comprised of 
designated primary metropolitan statistical areas as defined by the Office of 
Management and Budget, except in the case of depository institutions with less than 
$50,000,000 in assets in which case the provision of paragraph (2) shall apply, as that 
in which an office of the other institution or any depository institution that is an 
affiliate of such other institution is located, or 
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(2) the same city, town, or village as that in which an office of the other institution or 
any depository institution that is an affiliate of such other institution is located, or in 
any city, town, or village contiguous or adjacent thereto, 

12 USC 3206 

§ 3206. Administration and enforcement 

This chapter shall be administered and enforced 

(I) the Comptroller of the Currency with respect to national banks, 

(2) the Board of Governors of the Federal Reserve System with respect to State 
banks which are members of the Federal Reserve System, and bank holding 
companies, 

(3) the Board of Directors of the Federal Deposit Insurance Corporation with respect 
to State banks which are not members of the Federal Reserve System but the deposits 
of which are insured by the Federal Deposit Insurance Corporation, 

(4) the Director of the Office of Thrift Supervision with respect to a savings 
association (the deposits of which are insured by the Federal Deposit Insurance 
Corporation) and savings and loan holding companies, 

(5) the National Credit Union Administration with respect to credit unions the 

accounts of which are insured by the National Credit Union Administration, and 

(6) upon referral by the agencies named in the foregoing paragraphs (1) through (5), 
the Attorney General shall have the authority to enforce compliance by any person 
with this chapter 

12 USC 3207 

§ 3207. Rules and regulations 

Regulations to carry out this chapter, including regulations that permit service by a 
management official that would otherwise be prohibited by section 3202 of this title or 

section 3203 of this title, if such service would not result in a monopoly or substantial 
lessening of competition, may be prescribed by-- 

(I) the Comptroller of the Currency with respect to national banks, 

(2) the Board of Governors of the Federal Reserve System with respect to State 
banks which are members of the Federal Reserve System, and bank holding 
companies, 

(3) the Board of Directors of the Federal Deposit Insurance Corporation with respect 

to State banks which are not members of the Federal Reserve System but the deposits 
of which are insured by the Federal Deposit Insurance Corporation, 

(4) the Director of the Office of Thrift Supervision with respect to institutions the 
accounts of which are insured by the Federal Deposit Insurance Corporation, and 
savings and loan holding companies, and 

(5) the National Credit Union Administration with respect to credit unions the 
accounts of which are insured by the National Credit Union Administration, 
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CH 35 RIGHT TO FINANCIAL PRIVACY 

12 USC 3401 

§ 3401. Definitions 

For the purpose of this chapter, the term-- 

(~.) "financial institution", except as provided in section 3414 of this title, means any 

office of a bank, savings bank, card issuer as defined in section ]602(n) of Tit]e 15, 

industrial loan company, trust company, savings association, building and loan, or 
homestead association (including cooperative banks), credit union, or consumer 
finance institution, located in any State or territory of the United States, the District of 
Columbia, Puerto Rico, Guam, American Samoa, or the Virgin Islands; 

(2) "financial record" means an original of, a copy of, or information known to have 
been derived from, any record held by a financial institution pertaining to a customer’s 
relationship with the financial institution; 

(3) "Government authority" means any agency or department of the United States, or 

any officer, employee, or agent thereof; 

(4) "person" means an individual or a partnership of five or fewer individuals; 

(5) "customer" means any person or authorized representative of that person who 
utilized or is utilizing any service of a financial institution, or for whom a financial 
institution is acting or has acted as a fiduciary, in relation to an account maintained in 
the person’s name; 

(6) "holding company" means-- 

(A) any bank holding company (as defined in section 184] of this title); 

(B) any company described in section ]g43(~)(]) of this title; and 

(t2) any savings and loan holding company (as defined in the Home Owners’ Loan 

Act [12 U.S.C.A. § 1461 et seq.]); 
(7) "supervisory agency" means with respect to any particular financial institution, 

holding company, or any subsidiary of a financial institution or holding company, any 
of the following which has statutory authority to examine the financial condition, 
business operations, or records or transactions of that institution, holding company, or 
subsidiary-- 

(A) the Federal Deposit Insurance Corporation; 

(B) Director, [FN]] Office of Thrift Supervision; 

(C) the National Credit Union Administration; 

(D) the Board of Governors of the Federal Reserve System; 

(E) the Comptroller of the Currency; 

(F) the Securities and Exchange Commission; 

(6) the Commodity Futures Trading Commission; 

(H) the Secretary of the Treasury, with respect to the Bank Secrecy Act (Public Law 

91-508, Title I [12 U.S.C.A. § 1951 et seq.])and subchapter II of chapter 53 of Title 
31; or 

(I) any State banking or securities department or agency; and 

(8) "law enforcement inquiry" means a lawful investigation or official proceeding 
inquiring into a violation of, or failure to comply with, any criminal or civil statute or 
any regulation, rule, or order issued pursuant thereto. 
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12 USC 3409 

§ 3409, Delayed notice 

(a) Application by Government authority; findings 

Upon application of the Government authority, the customer notice required under 

section. 3404(c), 3405(2), 3406(c), 3407(2}, 3408(4), or 3412(b) of this title may be 
delayed by order of an appropriate court if the presiding judge or magistrate judge finds 
that-- 

(1) the investigation being conducted is within the lawful jurisdiction of the 
Government authority seeking the financial records; 

(2) there is reason to believe that the records being sought are relevant to a 
legitimate law enforcement inquiry; and 

(3) there is reason to believe that such notice will result 
(A) endangering life or physical safety of any person; 

(B) flight from prosecution; 

(C) destruction of or tampering with evidence; 

(D) intimidation of potential witnesses; or 

(E) otherwise seriously jeopardizing an investigation or official proceeding or unduly 
delaying a trial or ongoing official proceeding to the same extent as the 

circumstances in the preceeding [FN]] subparagraphs. 

An application for delay must be made with reasonable specificity. 

(b) Grant of delay order; duration and specifications; extensions; copy of request and 

notice to customer 

(1) If the court makes the findings required in paragraphs (1), (2), and (3) of 
subsection (a) of this section, it shall enter an ex parte order granting the requested 
delay for a period not to exceed ninety days and an order prohibiting the financial 
institution from disclosing that records have been obtained or that a request for 
records has been made, except that, if the records have been sought by a 
Government authority exercising financial controls over foreign accounts in the United 
States under section 5(b) of the Trading With the Enemy Act []2 U.S.C.A. § 95a, 50 

App. U.S.C.A. § 5(b)], the International Emergency Economic Powers Act (title II, 

Public Law 95-223) [50 U.S.C.A. § 1701 et seq.], or section 287c of Title 22, and the 
court finds that there is reason to believe that such notice may endanger the lives or 
physical safety of a customer or group of customers, or any person or group of 
persons associated with a customer, the court may specify that the delay be 
indefinite. 

(2) Extensions of the delay of notice provided in paragraph (1) of up to ninety days 
each may be granted by the court upon application, but only in accordance with this 

subsection. 

(3) Upon expiration of the period of delay of notification under paragraph (1) or (2), 
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the customer shall be served with or mailed a copy of the process or request together 
with the following notice which shall state with reasonable specificity the nature of the 
law enforcement inquiry: 

"Records or information concerning your transactions which are held by the financial 
institution named in the attached process or request were supplied to or requested by 
the Government authority named in the process or request on (date). Notification was 

withheld pursuant to a determination by the (title of court so ordering) under the 

Right to Financial Privacy Act of 1978 [12 U.S.C.A. § 3401 et seq.] that such notice 

might (state reason). The purpose of the investigation or official proceeding was .". 

(c) Notice requirement respecting emergency access to financial records 

When access to financial records is obtained pursuant to section 3414(b) of this title 

(emergency access), the Government authority shall, unless a court has authorized 
delay of notice pursuant to subsections (a) and (b) of this section, as soon as 
practicable after such records are obtained serve upon the customer, or mail by 

registered or certified mail to his last known address, a copy of the request to the 
financial institution together with the following notice which shall state with reasonable 
specificity the nature of the law enforcement inquiry: 

"Records concerning your transactions held by the financial institution named in the 
attached request were obtained by (agency or department) under the Right to 

Financial Privacy Act of 1978 [12 U.S.C.A. § 3401 et seq.] on (date) for the following 

purpose: Emergency access to such records was obtained on the grounds that (state 
grounds).". 

(d) Preservation of memorandums, affidavits, or other papers 

Any memorandum, affidavit, or other paper filed in connection with a request for delay 

in notification shall be preserved by the court. Upon petition by the customer to whom 
such records pertain, the court may order disclosure of such papers to the petitioner 
unless the court makes the findings required in subsection (a) of this section. 

12 USC 3412 

§ 3412. Use of information 

(a) Transfer of financial records to other agencies or departments~ certification 

Financial records originally obtained pursuant to this chapter shall not be transferred to 
another agency or department unless the transferring agency or department certifies in 
writing that there is reason to believe that the records are relevant to a legitimate law 
enforcement inquiry, or intelligence or counterintelligence activity, investigation or 
analysis related to international terrorism within the jurisdiction of the receiving agency 
or department, 

(b) Mailing of copy of certification and notice to customer 
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When financial records subject to this chapter are transferred pursuant to subsection (a) 
of this section, the transferring agency or department shall, within fourteen days, send 
to the customer a copy of the certification made pursuant to subsection (a) of this 
section and the following notice, which shall state the nature of the law enforcement 
inquiry with reasonable specificity: "Copies of, or information contained in, your financial 
records lawfully in possession of have been furnished to pursuant to the Right of 

Financial Privacy Act of 1978 [12 U.S.CA. § 3401 et seq.] for the following purpose: . If 

you believe that this transfer has not been made to further a legitimate law enforcement 
inquiry, you may have legal rights under the Financial Privacy Act of 1978 or the Privacy 

Act of 1974 [5 U.S.C.A. § 552a]." 

(c) Court-ordered delays in mailing 

Notwithstanding subsection (b) of this section, notice to the customer may be delayed if 
the transferring agency or department has obtained a court order delaying notice 

pursuant to section 3409(a) and (b) of this title and that order is still in effect, or if the 

receiving agency or department obtains a court order authorizing a delay in notice 

pursuant to section 3409(a) and (b) of this title. Upon the expiration of any such period 

of delay, the transferring agency or department shall serve to the customer the notice 

specified in subsection (b) of this section and the agency or department that obtained 

the court order authorizing a delay in notice pursuant to section 3409(a) and (b) of this 

title shall serve to the customer the notice specified in section 3409(b) of this title. 

(d) Exchanges of examination reports by supervisory agencies; transfer of financial 
records to defend customer action; withholding of information 

Nothing in this chapter prohibits any supervisory agency from exchanging examination 
reports or other information with another supervisory agency. Nothing in this chapter 
prohibits the transfer of a customer’s financial records needed by counsel for a 
Government authority to defend an action brought by the customer. Nothing in this 

chapter shall authorize the withholding of information by any officer or employee of a 
supervisory agency from a duly authorized committee or subcommittee of the Congress. 

(e) Exchange of records, reports, or other information 

Notwithstanding section 3401(6) of this title or any other provision of law, the exchange 
of financial records, examination reports or other information with respect to a financial 
institution, holding company, or any subsidiary of a depository institution or holding 
company, [FN1 ] among and between the five member supervisory agencies of the 
Federal Financial ]:nstitutions Examination Council, the Securities and Exchange 
Commission, the Federal Trade Commission, and the Commodity Futures Trading 
Commission is permitted° 

(f) Transfer to Attorney General or Secretary of the Treasury 

(1) In general 
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Nothing in this chapter shall apply when financial records obtained by an agency or 
department of the United States are disclosed or transferred to the Attorney General 
or the Secretary of the Treasury upon the certification by a supervisory level official of 
the transferring agency or department that-- 

(A) there is reason to believe that the records may be relevant to a violation of 

Federal criminal law; and 

(B) the records were obtained in the exercise of the agency’s or department’s 
supervisory or regulatory functions, 

(2) Limitation on use 

Records so transferred shall be used only for criminal investigative or prosecutive 
purposes, for civil actions under section |833a of this title, or for forfeiture under 

sections [FN2] 981 or 982 of Title 18 by the Department of Justice and only for 
criminal investigative purposes relating to money laundering and other financial 
crimes by the Department of the Treasury and shall, upon completion of the 
investigation or prosecution (including any appeal), be returned only to the 
transferring agency or department, No agency or department so transferring such 
records shall be deemed to have waived any privilege applicable to those records 
under law, 

12 USC 3413 

§ 3413. Exceptions 

(a) Disclosure of financial records not identified with particular customers 

Nothing in this chapter prohibits the disclosure of any financial records or information 
which is not identified with or identifiable as being derived from the financial records of 

a particular customer. 

(b) Disclosure to, or examination by, supervisory agency pursuant to exercise of 
supervisory, regulatory, or monetary functions with respect to financial institutions, 
holding companies, subsidiaries, institution-affiliated parties, or other persons 

This chapter shall not apply to the examination by or disclosure to any supervisory 
agency of financial records or information in the exercise of its supervisory, regulatory, 
or monetary functions, including conservatorship or receivership functions, with respect 
to any financial institution, holding company, subsidiary of a financial institution or 
holding company, institution-affiliated party (within the meaning of section 1813(u) of 
this title) with respect to a financial institution, holding company, or subsidiary, or other 
person participating in the conduct of the affairs thereof. 

(c) Disclosure pursuant to Title 26 

Nothing in this chapter prohibits the disclosure of financial records in accordance with 
procedures authorized by Title 26. 
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(d) Disclosure pursuant to Federal statute or rule promulgated thereunder 

Nothing in this chapter shall authorize the withholding of financial records or information 
required to be reported in accordance with any Federal statute or rule promulgated 
thereunder. 

(e) Disclosure pursuant to Federal Rules of Criminal Procedure or comparable rules of 
other courts 

Nothing in this chapter shall apply when financial records are sought by a Government 
authority under the Federal Rules of Civil or Criminal Procedure or comparable rules of 
other courts in connection with litigation to which the Government authority and the 
customer are parties. 

(f) Disclosure pursuant to administrative subpena issued by administrative law judge 

Nothing in this chapter shall apply when financial records are sought by a Government 
authority pursuant to an administrative subpena issued by an administrative law judge in 
an adjudicatory proceeding subject to section 554 of Title 5 and to which the Government 
authority and the customer are parties. 

(g) Disclosure pursuant to legitimate law enforcement inquiry respecting name, address, 
account number, and type of account of particular customers 

The notice requirements of this chapter and sections 3410 and 3412 of this title shall not 
apply when a Government authority by a means described in section 3402 of this title and 
for a legitimate law enforcement inquiry is seeking only the name, address, account 
number, and type of account of any customer or ascertainable group of customers 
associated (1) with a financial transaction or class of financial transactions, or (2) with a 
foreign country or subdivision thereof in the case of a Government authority exercising 
financial controls over foreign accounts in the United States under section 5(b) of the 
Trading With the Enemy Act [12 U.S.C.A. § 95a, 50 App. U.S.C.A. § 5(b)]; the 
International Emergency Economic Powers Act (Title II, Public Law 95-223) [50 
U.S.C.A. § 1701 et seq.]; or section 287c of Title 22. 

(h) Disclosure pursuant to lawful proceeding, investigation, etc., directed at financial 
institution or legal entity or consideration or administration respecting Government loans, 
loan guarantees, etc. 

(1) Nothing in this chapter (except sections 3403, 3417 and 3418 of this title) shall apply 
when financial records are sought by a Government authority- 
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(/~) in connection with a lawful proceeding, investigation, examination, or inspection 
directed at a financial institution (whether or not such proceeding, investigation, 
examination, or inspection is also directed at a customer) or at a legal entity which is not 

a customer; or 
(B) in connection with the authority’s consideration or administration of assistance to the 
customer in the form of a Government loan, loan guaranty, or loan insurance program. 

(2) When financial records are sought pursuant to this subsection, the Government 
authority shall submit to the financial institution the certificate required by section 
3403(b) of this title. For access pursuant to paragraph (1)(B), no further certification shall 
be required for subsequent access by the certifying Government authority during the term 
of the loan, loan guaranty, or loan insurance agreement. 

(3) After the effective date of this chapter, whenever a customer applies for participation 
in a Government loan, loan guaranty, or loan insurance program, the Government 
authority administering such program shall give the customer written notice of the 
authority’s access rights under this subsection. No further notification shall be required 
for subsequent access by that authority during the term of the loan, loan guaranty, or loan 
insurance agreement. 

(4) Financial records obtained pursuant to this subsection may be used only for the 
purpose for which they were originally obtained, and may be transferred to another 
agency or department only when the transfer is to facilitate a lawful proceeding, 
investigation, examination, or inspection directed at a financial institution (whether or not 
such proceeding, investigation, examination, or inspection is also directed at a customer), 
or at a legal entity which is not a customer, except that- 
(/~) nothing in this paragraph prohibits the use or transfer of a customer’s financial 
records needed by counsel representing a Government authority in a civil action arising 

from a Government loan, loan guaranty, or loan insurance agreement; and 
(B) nothing in this paragraph prohibits a Government authority providing assistance to a 
customer in the form of a loan, loan guaranty, or loan insurance agreement from using or 
transferring financial records necessary to process, service or foreclose a loan, or to 
collect on an indebtedness to the Government resulting from a customer’s default. 

(5) Notification that financial records obtained pursuant to this subsection may relate to a 
potential civil, criminal, or regulatory violation by a customer may be given to an agency 
or department with j uri sdiction over that violation, and such agency or department may 
then seek access to the records pursuant to the provisions of this chapter. 

(6) Each financial institution shall keep a notation of each disclosure made pursuant to 
paragraph (1)(B) of thi s sub section, including the date of such di sclosure and the 
Government authority to which it was made. The customer shall be entitled to inspect this 
information. 

(i) Disclosure pursuant to issuance of subpena or court order respecting grand jury 
proceeding 
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Nothing in this chapter (except sections 3415 and 3420 of this title) shall apply to any 
subpena or court order issued in connection with proceedings before a grand jury, except 
that a court shall have authority to order a financial institution, on which a grand jury 
subpoena for customer records has been se~wed, not to notify the customer of the 
existence of the subpoena or information that has been furnished to the grand jury, under 
the circumstances and for the period specified and pursuant to the procedures established 
in section 3409 of this title. 

(~) Disclosure pursuant to proceeding, investigation, etc., instituted by Government 
Accountability Office and directed at a government authority 

This chapter shall not apply when financial records are sought by the Government 
Accountability Office pars~ant to an a~thorized proceeding, investi gation~, examinati on 
or aadit directed at a government authority. 

(k) Disclosure necessary for proper administration of programs of withholding taxes on 
nonresident aliens, Federal Old-Age, Survivors, and Disability Insurance Benefits, and 
Railroad Retirement Act Benefits 

(1) Nothing in this chapter shall apply to the disclosure by the financial institution of the 
name and address of any customer to the Department of the Treasury, the Social Security 
Administration, or the Railroad Retirement Board, where the disclosure of such 
information is necessary to, and such information is used solely for the purpose of, the 
proper administration of section 1441 of Title 26, title II of the Social Security Act [42 

U.S.C.A. § 401 et seq.], or the Railroad Retirement Act of 1974 [45 U.S.C.A. § 231 et 
seq.]. 

(2) Notwithstanding any other provision of law, any request authorized by paragraph (1) 
(and the information contained therein) may be used by the financial institution or its 
agents solely for the purpose of providing the customer’s name and address to the 
Department of the Treasury, the Social Security Administration, or the Railroad 
Retirement Board and shall be barred from redisclosure by the financial institution or its 
agents. 

(1) Crimes against financial institutions by insiders 

Nothing in this chapter shall apply when any financial institution or supervisory agency 
provides any financial record of any officer, director, employee, or controlling 
shareholder (within the meaning of subparagraph (A) or (g) of section 1841(a)(2) of this 
tide or subparagraph (A) or (B) of section 1730a(a)(2) of this title) of such institution, or 
of any major borrower from such institution who there is reason to believe may be acting 
in concert with any such officer, director, employee, or controlling shareholder, to the 
Attorney General of the United States, to a State law enforcement agency, or, in the case 
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of a possible violation of subchapter II of chapter 53 of Title 31, to the Secretary of the 
Treasury if there is reason to believe that such record is relevant to a possible violation by 
such person of-- 
(:1) any law relating to crimes against financial institutions or supervisory agencies by 
directors, officers, employees, or controlling shareholders of, or by borrowers from, 

financial institutions; or 
(2) any provision of subchapter II of chapter 53 of Title 31 or of section 1956 or 1957 of 

Title 18. 

No supervisory agency which transfers any such record under this subsection shall be 
deemed to have waived any privilege applicable to that record under law. 

(m) Disclosure to, or examination by, employees or agents of Board of Governors of 
Federal       Reserve       System       or       Federal       Reserve       Bank 

This chapter shall not apply to the examination by or disclosure to employees or agents 
of the Board of Governors of the Federal Reserve System or any Federal Reserve Bank of 
financial records or information in the exercise of the Federal Reserve System’s authority 

to     extend     credit    to    the    financial     institutions    or    others. 

(n) Disclosure to, or examination by, Resolution Trust Corporation or its employees or 

agents 

This chapter shall not apply to the examination by or disclosure to the Resolution Trust 
Corporation or its employees or agents of financial records or information in the exercise 
of its conservatorship, receivership, or liquidation functions with respect to a financial 

institution. 

(o) Disclosure to, or examination by, Federal Housing Finance Board or Federal home 

loan                                                                     banks 

This chapter shall not apply to the examination by or disclosure to the Federal Housing 
Finance Board or any of the Federal home loan banks of financial records or information 
in the exercise of the Federal Housing Finance Board’s authority to extend credit (either 
directly or through a Federal home loan bank) to financial institutions or others. 

(p) Access to information necessary for administration of certain veteran benefits laws 

(:1) Nothing in this chapter shall apply to the disclosure by the financial institution of the 
name and address of any customer to the Department of Veterans Affairs where the 
disclosure of such information is necessary to, and such information is used solely for the 
purposes of, the proper administration of benefits programs under laws administered by 
the                                                                     Secretary. 

(2) Notwithstanding any other provision of law, any request authorized by paragraph (1) 
(and the information contained therein) may be used by the financial institution or its 
agents solely for the purpose of providing the customer’s name and address to the 

Department of Veterans Affairs and shall be barred from redisclosure by the financial 

institution                    or                    its                    agents. 
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(q) Disclosure pursuant to Federal contractor-issued travel charge card 

Nothing in this chapter shall apply to the disclosure of any financial record or information 
to a Government authority in conjunction with a Federal contractor-issued travel charge 

card         issued         for         official         Government         travel, 

12 USC 3414 

§ 3414. Special procedures 

(a)(1) Nothing in this chapter (except sections 3415, 3417, 34118, and 34211 of this 

title) shall apply to the production and disclosure of financial records pursuant to 
requests from-- 

(A) a Government authority authorized to conduct foreign counter- or foreign 
positive-intelligence activities for purposes of conducting such activities; 

(B) the Secret Service for the purpose of conducting its protective functions (]g 

U.$.C. 3056; 18 U.$.C. 3056A, Public Law 90-331, as amended); or 

(C) a Government authority authorized to conduct investigations of, or intelligence or 
counterintelligence analyses related to, international terrorism for the purpose of 
conducting such investigations or analyses. 

(2) In the instances specified in paragraph (1), the Government authority shall submit 
to the financial institution the certificate required in section 3403(b) of this title signed 
by a supervisory official of a rank designated by the head of the Government authority. 

(3)(A) :If the Government authority described in paragraph (1) or the Secret Service, 
as the case may be, certifies that otherwise there may result a danger to the national 
security of the United States, interference with a criminal, counterterrorism, or 
counterintelligence investigation, interference with diplomatic relations, or danger to the 
life or physical safety of any person, no financial institution, or officer, employee, or 
agent of such institution, shall disclose to any person (other than those to whom such 
disclosure is necessary to comply with the request or an attorney to obtain legal advice 
or legal assistance with respect to the request) that the Government authority or the 
Secret Service has sought or obtained access to a customer’s financial records. 

(B) The request shall notify the person or entity to whom the request is directed of the 
nondisclosure requirement under subparagraph (A). 

(C) Any recipient disclosing to those persons necessary to comply with the request or to 
an attorney to obtain legal advice or legal assistance with respect to the request shall 
inform such persons of any applicable nondisdosure requirement. Any person who 
receives a disclosure under this subsection shall be subject to the same prohibitions on 
disclosure under subparagraph (A). 

(D) At the request of the authorized Government authority or the Secret Service, any 

{PAGE } 



person making or intending to make a disclosure under this section shall identify to the 
requesting official of the authorized Government authority or the Secret Service the 
person to whom such disclosure will be made or to whom such disclosure was made 
prior to the request, except that nothing in this section shall require a person to inform 
the requesting official of the authorized Government authority or the Secret Service of 
the identity of an attorney to whom disclosure was made or will be made to obtain legal 
advice or legal assistance with respect to the request for financial records under this 
su bsection. 

(4) The Government authority specified in paragraph (:1) shall compile an annual 
tabulation of the occasions in which this section was used° 

(B)(A) Financial institutions, and officers, employees, and agents thereof, shall comply 
with a request for a customer’s or entity’s financial records made pursuant to this 
subsection by the Federal Bureau of Investigation when the Director of the Federal 
Bureau of Investigation (or the Director’s designee in a position not lower than Deputy 
Assistant Director at Bureau headquarters or a Special Agent in Charge in a Bureau field 
office designated by the Director) certifies in writing to the financial institution that such 
records are sought for foreign counter intelligence [FN1 ] purposes to protect against 
international terrorism or clandestine intelligence activities, provided that such an 
investigation of a United States person is not conducted solely upon the basis of 
activities protected by the first amendment to the Constitution of the United States. 

(B) The Federal Bureau of Investigation may disseminate information obtained pursuant 
to this paragraph only as provided in guidelines approved by the Attorney General for 
foreign intelligence collection and foreign counterintelligence investigations conducted 
by the Federal Bureau of Investigation, and, with respect to dissemination to an agency 
of the United States, only if such information is clearly relevant to the authorized 
responsibilities of such agency. 

(C) On the dates provided in sec[ion 4115b o[Title 50, the Attorney General shall fully 

inform the congressional intelligence committees (as defined in section 401a of Title 50) 
concerning all requests made pursuant to this paragraph. 

(D) Prohibitien of certain 

(i) If the Director of the Federal Bureau of Investigation, or his designee in a position 
not lower than Deputy Assistant Director at Bureau headquarters or a Special Agent in 
Charge in a Bureau field office designated by the Director, certifies that otherwise 
there may result a danger to the national security of the United States, interference 
with a criminal, counterterrorJsm, or counterintelligence investigation, interference 
with diplomatic relations, or danger to the life or physical safety of any person, no 
financial institution, or officer, employee, or agent of such institution, shall disclose to 
any person (other than those to whom such disclosure is necessary to comply with the 
request or an attorney to obtain legal advice or legal assistance with respect to the 
request) that the Federal Bureau of Investigation has sought or obtained access to a 
customer’s or entity’s financial records under subparagraph (A). 

(ii) The request shall notify the person or entity to whom the request is directed of 
the nondisdosure requirement under clause 
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(iii) Any recipient disclosing to those persons necessary to comply with the request or 
to an attorney to obtain legal advice or legal assistance with respect to the request 
shall inform such persons of any applicable nondisdosure requirement. Any person 
who receives a disclosure under this subsection shall be subject to the same 
prohibitions on disclosure under clause 

(iv) At the request of the Director of the Federal Bureau of Investigation or the 
designee of the Director, any person making or intending to make a disclosure under 
this section shall identify to the Director or such designee the person to whom such 
disclosure will be made or to whom such disclosure was made prior to the request, 
except that nothing in this section shall require a person to inform the Director or such 
designee of the identity of an attorney to whom disclosure was made or will be made 
to obtain legal advice or legal assistance with respect to the request for financial 
records under subparagraph (A). 

(b)(1) Nothing in this chapter shall prohibit a Government authority from obtaining 
financial records from a financial institution if the Government authority determines that 
delay in obtaining access to such records would create imminent danger of-- 

(A) physical injury to any person; 

(B) serious property damage; or 

(I::) flight to avoid prosecution, 

(2) In the instances specified in paragraph (1), the Government shall submit to the 

financial institution the certificate required in section 3403(b) of this title signed by a 
supervisory official of a rank designated by the head of the Government authority. 

(3) Within five days of obtaining access to financial records under this subsection, the 
Government authority shall file with the appropriate court a signed, sworn statement of a 
supervisory official of a rank designated by the head of the Government authority setting 
forth the grounds for the emergency access. The Government authority shall thereafter 
comply with the notice provisions of section 3409(c) of this title. 

(4) The Government authority specified in paragraph (1) shall compile an annual 
tabulation    of the    occasions    in    which    this    section    was    used. 

(d) [FN2] For purposes of this section, and sections 3415 and 3417 of this title insofar as 
they relate to the operation of this section, the term "financial institution" has the same 
meaning as in subsections (a)(2) and (c)(1) of section 5312 of Title 31, except that, for 
purposes of this section, such term shall include only such a financial institution any part 
of which is located inside any State or territory of the United States, the District of 
Columbia, Puerto Rico, Guam, American Samoa, the Commonwealth of the Northern 
Nariana     Islands,     or     the     United     States     Virgin     Islands, 
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12 US(2 3420 

§ 3420. Grand jury information; notification of certain persons prohibited 

(a) Financial records about a customer obtained from a financial institution pursuant to 
a subpena issued under the authority of a Federal grand jury-- 

(1) shall be returned and actually presented to the grand jury unless the volume of 
such records makes such return and actual presentation impractical in which case the 
grand jury shall be provided with a description of the contents of the records.; [FN]] 

(2) shall be used only for the purpose of considering whether to issue an indictment 
or presentment by that grand jury, or of prosecuting a crime for which that indictment 
or presentment is issued, or for a purpose authorized by rule 6(e) of the Federal Rules 

of Criminal Procedure, or for a purpose authorized by section 1112(a); 

(3) shall be destroyed or returned to the financial institution if not used for one of the 
purposes specified in paragraph (2); and 

(4) shall not be maintained, or a description of the contents of such records shall not 
be maintained by any Government authority other than in the sealed records of the 
grand jury, unless such record has been used in the prosecution of a crime for which 
the grand jury issued an indictment or presentment or for a purpose authorized by 

rule 6(e) of the Federal Rules of Criminal Procedure. 

(b)(1) No officer, director, partner, employee, or shareholder of, or agent or attorney 
for, a financial institution shall, directly or indirectly, notify any person named in a grand 
jury subpoena served on such institution in connection with an investigation relating to 
a possible-- 

(A) crime against any financial institution or supervisory agency or crime involving a 
violation of the Controlled Substance Act [FN2] [2] U.$.C.A. § 801 et seq.], the 
Controlled Substances Import and Export Act [2] U.S.C.A. § 95] et seq.], section 
1956 or 1957 of Title 18, sections 5313, 5316 and 5324 of Title 31, or section 6050I 
of Title 26; or 
(B) conspiracy to commit such a crime, 

about the existence or contents of such subpoena, or information that has been furnished 
to     the     grand     jury     in     response     to     such     subpoena. 

(2) Section 1818 of this title and section 1786(k)(2) of this title shall apply to any 
violation                   of                   this                   subsection. 
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NY BANKING LAW 

§ 10, Declaration of policy 

It is hereby declared to be the policy of the state of New York that the business of 
banking organizations shall be supervised and regulated through the banking department 

in such manner as to insure the safe and sound conduct of such business, to conserve 
their assets, to prevent hoarding of money, to eliminate unsound and destructive 
competition among such banking organizations and thus to maintain public confidence in 
such business and protect the public interest and the interests of depositors, creditors, 

shareholders and stockholders. 

§ 12, Superintendent of banks; acting superintendent; discretion 

1. The superintendent of banks shall be the head of the banking department. He 
shall be appointed by the governor, by and with the advice and consent of the 
senate, and shall hold office until the end of the term of the governor by whom 
he was appointed and until his successor is appointed and has qualified. Within 
fifteen days from the time of notice of his appointment, the superintendent shall 

take and subscribe the constitutional oath of office. 

2. The superintendent may, in his discretion, designate one of his deputies to act 
as superintendent during the superintendent’s absence or inability to act. If the 
office of superintendent is vacant, or if the superintendent’s absence or inability 
to act continues for a period of more than thirty successive days, the governor 
may designate a deputy to act as superintendent until the filling of the vacancy 
or the return or recovery of the superintendent. 

3. Whenever in this chapter the superintendent is authorized but not required to 
take any action or his approval is required as a condition precedent to the doing 
of any act, the taking of such action and the giving of such approval shall be 
within his sound discretion. In taking any action with respect to any banking 
organization, and in approving or disapproving any application made by a 
banking organization, the superintendent shall give due consideration to the 

policy of the state of New York as declared in section ten of this chapter. 

§ 13. Banking board 

1. There shall be in the banking department a banking board which shall consist of 
seventeen members. The superintendent shall be a member of the board and its 
chairman and executive head. The other sixteen members shall be appointed by the 
governor by and with the advice and consent of the senate. Each member, other than the 
superintendent and the first person appointed to fill a new membership on the board, 
shall serve for a term of three years from the first day of March in the year in which he 
was appointed and until his successor has been appointed and has qualified. Any member 
appointed pursuant to the provisions of this section may be removed from office by the 
governor whenever in his judgment the public interest may require. In case of such 

removal the governor shall file with the department of state a statement of the cause of 
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such removal. 

2. Of the sixteen members other than the superintendent, eight shall have had banking 
experience, and of these eight there shall be one member whose banking experience 
shall have been gained in group one, one in group two, one in group three, one in group 
four, one in group five, one in group six, one in group seven, and one in group eight of 
the following groups: 

Group one: banks, trust companies and private bankers located in the city of New York 
and having total assets of one billion dollars or more as shown by the last periodical 
reports of condition received by the superintendent. 

Group two: banks, trust companies and private bankers located outside the city of New 
York and having total assets of one hundred fifty million dollars or more as shown by the 

last periodical reports of condition received by the superintendent. 

Group three: banks, trust companies and private bankers other than those in group one 
and group two. 

Group four: savings banks located in the city of New York and the counties of 

Westchester, Rockland, Nassau and Suffolk. 

Group five: savings banks other than those in group four. 

Group six: savings and loan associations. 

Group seven: credit unions. 

Group eight: foreign banking corporations licensed pursuant to this article to maintain a 
branch or agency in this state. Notwithstanding any inconsistent provision of this chapter 
or any other law of this state, the member whose banking experience shall have been 
gained in this group shall be a resident of this state but need not be a citizen of the 

United States. 

Provided, however, that if the superintendent determines, in his or her sole discretion, 
that following the rules regulating the method of selecting candidates described in 
subdivision three of this section, with respect to a vacancy in the office of the member 
required to have banking experience gained in group six shall not result in the selection 
of a candidate meeting the requirements of this subdivision, candidates for consideration 
by the governor to fill such vacancy shall be selected from among persons whose banking 
experience has been gained in any one or more of the groups two, three and five. A 
candidate appointed by the governor to fill such vacancy shall be deemed to have gained 
his or her experience in group six. 

3. The board shall make rules to regulate the method of selecting candidates for 
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consideration by the governor to fill a vacancy in the office of any of the eight members 
herein required to have banking experience. Such rules and any amendments thereto 
shall be subject to the approval of the governor. 

4. The members other than the superintendent shall receive no salary but their expenses 
incurred in attending meetings shall be paid out of the state treasury, on certificate of the 
superintendent, upon the audit and warrant of the comptroller. The board shall make 
provision for the holding of regular meetings. The board shall meet at any time on call by 
the superintendent upon two days’ notice. The superintendent shall call a meeting upon 
two days’ notice upon the written request of any two members. The board may by 
resolution provide for a shorter notice of meeting. Any action which may be taken by the 
board at a meeting may be taken by instrument in writing signed by all members of the 
board without a meeting and any action so taken shall have the same force and effect for 
all purposes as if taken at a meeting. Any number of copies of any such instrument each 
bearing one or more signatures shall be deemed a single instrument. The board shall 
elect a secretary and such other officers as it deems necessary. The secretary and other 
officers so elected need not be members. The board shall cause a record of its 
proceedings to be kept. For the purpose of considering questions before it, the board 
shall have access to all books and papers in the department including all reports and 
communications, and the members shall treat such reports and communications as 
confidential. 

§ 14. Powers of the banking board 

1. For the purpose of effectuating the policy declared in section ten of this 
article, the banking board shall have power, by a three-fifths vote of all its 
members, to make, alter and amend rules and regulations not inconsistent with 
law. Such rules and regulations shall be brought to the attention of those 
affected thereby in a manner to be prescribed by the board. Without limiting the 
foregoing power, resolutions or rules or regulations may be so adopted for the 
following specific purposes: 

(a) To approve organization certificates, private bankers’ certificates and 
applications of foreign corporations for licenses to do business in this state, 
submitted to it by the superintendent as provided in this article. 

(b) To determine the purposes for which and the extent to which capital notes or 
debentures shall be considered and treated as capital stock of corporate banking 
organizations; but capital notes or debentures shall not be considered or treated 
as capital stock for the purposes of sections one hundred ten and one hundred 
eleven of this chapter, 

(c) To grant permission to a trust company, including a national bank, to 
establish one or more common trust funds upon application and after inquiry 
concerning the qualifications of such trust company to maintain and manage the 
same, and to regulate the conduct and management of any common trust fund 
and for such purpose, but not by way of limitation of the foregoing power, to 
prescribe (1) the records and accounts to be kept of such common trust funds; 
(2) the procedure to be followed in adding moneys to or withdrawing moneys or 
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investments from any such common trust fund; (3) the methods and standards 
to be employed in determining the value of such common trust funds and of the 
assets and investments thereof; (4) the maximum amount of moneys of any 
estate, trust or fund which may be invested in any common trust fund; and (5) 
the maximum proportionate share of any such common trust fund which may be 
apportioned to any estate, trust or fund; and in connection with such powers to 
classify the corporations maintaining such common trust funds according to the 
population of the city, town or village in which the principal offices of such 

corporations are respectively located and to prescribe the minimum total of any 
such common trust fund and the permissible limits of investment therein in 

accordance with such classification. 

(cc) To approve the incorporation by or on behalf of trust companies and 
national banks with trust powers of a mutual trust investment company to form 
a medium for the common investment of funds held by trust companies, 
including national banks, acting as executors, administrators, guardians, inter- 

vivos or testamentary trustees or committees or conservators either alone or 
with individual co-fiduciaries, and any amendments of the certificate of 
incorporation of such mutual trust investment company, and to regulate the 
conduct and management of such mutual trust investment company and for 
such purpose, but not by way of limitation of the foregoing power, to prescribe 
(1) the records and accounts to be kept by such mutual trust investment 
company; (2) the procedure to be followed in the sale or redemption of stocks or 
shares therein; (3) the methods and standards to be employed in determining 
the value of such shares in the mutual trust investment company and the assets 

and investments thereof; and (4) the maximum proportionate shares of any 
such mutual trust investment company which may be apportioned or sold to any 
one trust company or national bank. 

(d) To authorize a bank or a trust company to invest in the capital stock of a 
corporation not included among the corporations in the capital stock of which 
investment is expressly authorized by this chapter. 

(e) To authorize a savings bank to invest in the capital stock, capital notes and 
debentures of and to transfer property to, a trust company or other corporation, 
as provided in article six of this chapter. 

(ee) To authorize a savings and loan association to invest in the capital stock, 
capital notes and debentures of and to transfer property to, a trust company or 
other corporation, as provided in article ten of this chapter. 

(f) To authorize savings banks to invest in corporate interest bearing obligations 
not otherwise eligible for investment, provided application for such authorization 
shall have been made by not less than twenty savings banks or by a trust 
company all of the capital stock of which is owned by not less than twenty 
savings banks. Any authorization made pursuant to this subdivision may be 
revoked upon a majority vote of all the members of the board. 

(g) To prescribe from time to time: (1) the rates of interest which may be paid 
on deposits with any banking organization and with any branch or agency of a 
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foreign banking corporation; and (2) the rates of dividends which may be paid 
on shares of any savings and loan association or credit union, and to prohibit the 
payment of such interest or such dividends by any banking organization or by 
any branch of a foreign banking corporation. Interest or dividend rates so 
prescribed need not be uniform. 

[(gg) Repealed. 

(h) To limit and regulate withdrawals of deposits or shares from any banking 
organization, if the board shall find that such limitation and regulation are 
necessary because of the existence of unusual and extraordinary circumstances. 
The board shall enter such finding on its records. 

(i) To prescribe from time to time reserves against deposits to be maintained by 

banks and trust companies pursuant to article three of this chapter; provided 
that no reserve requirement imposed by the board against either time or 
demand deposits shall require any bank or trust company to maintain total 
reserves in an amount greater than it would be required to maintain if it were at 

the time a member of the federal reserve system; and provided further, 
however, that a bank or trust company not a member of the federal reserve 
system may be authorized by the board to maintain total reserves against 
deposits in an amount lower than the reserves required by article three of this 
chapter to be maintained, either in individual cases or by general regulations of 

the board on such basis as the board may deem reasonable or appropriate in 
view of the character of the business transacted by such bank or trust company. 

(ii) To exempt from reserve requirements prescribed by or pursuant to this 
chapter deposits payable to the United States by any banking organization 
arising solely as a result of subscriptions made by or through any such banking 
organization for United States government securities issued under the authority 

of the second liberty bond act [FN]] as amended. 

(j) To grant permission to officers, directors, clerks or employees of banks, trust 
companies and industrial banks to engage in the issue, flotation, underwriting, 
public sale or distribution at wholesale or retail, or through syndicate 
participation of stocks, bonds or other similar securities, and to revoke such 
permission, both as provided in this chapter. 

(k) To prescribe the methods and standards to be used (1) in making the 
examinations provided for in this chapter, and (2) in valuing the assets of 
banking organizations. 

(/) To prescribe the form and contents of periodical reports of condition to be 
rendered to the superintendent by banks, trust companies, private bankers, 

branches of foreign banking corporations and industrial banks, and the manner 
of publication of such reports. 
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(m) To postpone or omit the calling for and rendering of reports provided for by 
this chapter if the board shall find that such postponement or omission is 
necessary because of the existence of unusual and extraordinary circumstances. 
The board shall enter such finding on its records. 

(n) To define what is an unsafe manner of conducting the business of banking 
organizations. 

(o) To define what is a safe or unsafe condition of a banking organization. 

(p) To make variations from the requirements of this chapter, provided such 
variations are in harmony with the spirit of the law, if the board shall find that 
such variations are necessary because of the existence of unusual and 
extraordinary circumstances. The board shall enter such finding on its records. 

(q) To establish safe and sound methods of banking and safeguard the interests 
of depositors, creditors, shareholders and stockholders generally in times of 
emergency. 

(qq) To permit any banking organization, national banking association, federal 
mutual savings bank, federal savings and loan association and federal credit 
union to offer graduated payment mortgages which shall conform to the 
provisions of section two hundred seventy-nine of the real property la~v. 

[(r) Renumbered (t). ] 

(s) To permit authorized lenders, as defined by section two hundred eighty or 
two hundred eighty-a of the real property law, to offer reverse mortgage loans 
which shall conform to the provisions of section two hundred eighty or two 
hundred eighty-a of the real property law. 

(t) To exercise any other power conferred upon the board by law. 

2. The board shall consider and make recommendations upon any matter which 
the superintendent may submit to it for recommendations, and pass upon and 
determine any matter which he shall submit to it for determination. 

3. The board shall submit to the superintendent proposals for any amendments 
to this chapter which it deems desirable. 

§ 14-a, Rate of interest; banking board to adopt regulations 

1. The maximum rate of interest provided for in section 5-501 of the general 
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obligations law shall be sixteen per centum per annum. 

2. The rate of interest as so prescribed under this section shall include as 

interest any and all amounts paid or payable, directly or indirectly, by any 
person, to or for the account of the lender in consideration for the making of a 
loan or forbearance as defined by the banking board pursuant to subdivision 

three of this section. 

3. The banking board shall have the power, by a three-fifths vote of all its 
members, to adopt such regulations as it shall deem necessary or proper to 
implement the provisions of this section. The banking board shall make available 

to the public copies of all regulations adopted pursuant to this section. 

4. Such regulations as shall have been adopted pursuant to the provisions of this 
chapter and in effect immediately prior to the effective date of this section, shall 
continue in effect until such time as new regulations shall have been adopted by 
the banking board and shall become effective. 

5. Whenever reference is made in this chapter or in any other law, contract or 

document to the rate of interest prescribed or to be prescribed by the banking 
board or the superintendent pursuant to this section or any former section 
fourteen-a of this chapter, such reference shall be deemed a reference to the 
rate of interest prescribed in subdivision one of this section. 

6. Notwithstanding the provisions of subdivision five of this section, the rate of 
interest charged, taken or received on any loan or forbearance, which would 
have otherwise been subject to the provisions of former section fourteen-a of 

this chapter, made or entered into between the effective date of this section and 
the first day of February, nineteen hundred eighty-one pursuant to a 
commitment which was made or entered into prior to the effective date of United 

States Public Law 96-161 [FN1] and which provides for interest at the prevailing 

rate at the time of closing shall not exceed the rate of eleven and one-quarter 

per centum per annum. 

7. Nothing contained in this section nor in any other provision of this act 
whereunder this section is added to the banking law shall be deemed to prohibit 
the charging of interest at the rates provided or permitted by United States 

Public Laws 96-161, 96-221 [FN2] and 96-399, [FN3] where applicable. 

§ 14-b. Power of the banking board to prescribe minimum rate of 
interest on mortgage escrow accounts 

1. The banking board shall have the power to prescribe, from time to time but 
not more often than once in every three month period, by a three-fifths vote of 
all its members, by regulation a minimum rate of, and method or basis of 
computing, interest that a mortgage investing institution shall be required to pay 
on each escrow account maintained with respect to a mortgage on a one to six 
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family residence occupied by the owner or on any property owned by a 
cooperative apartment corporation, as defined in subdivision twelve of section 
three hundred sixty of the tax law, [FN1] (as such subdivision was in effect on 
December thirtieth, nineteen hundred sixty), and located in this state, which rate 
shall be greater than the rate of interest required to be paid under section 5-601 

or 5-602 of the general obligations law. 

2. In making such determination the banking board shall consider pertinent 
economic and cost factors including, but not limited to: (i) current yields on 
short term investments, (ii) current dividend rates paid on regular savings 
accounts throughout this state, (iii) currently prevailing interest rates on 

conventional and insured or guaranteed mortgage loans in this state, (iv) cost 
factors in maintaining escrow accounts and (v) such other pertinent economic or 
cost factors that the banking board shall deem to be appropriate. Prior to the 
banking board’s prescription of any such minimum rate of interest, the 
superintendent shall make a written recommendation to the banking board as to 
such minimum rate of interest, reciting the economic and cost data and criteria 
upon which such recommendation is based. Prior to making such 
recommendation, the superintendent may invite presentation, by interested 
persons, of information and data relating to economic and cost factors relevant 

to such minimum rate of interest. 

3. The banking board may promulgate such regulations as it deems necessary 
and proper to implement and define the provisions of this section. The banking 
board may prescribe the minimum rate of interest from time to time, but not 
more often than once in any three-month period, and shall provide reasonable 
notice to the public of any change in the rate of interest, of the effective date of 
such change, which shall be not less than seven days following the adoption of 

such change by the banking board, and of any rule or regulation adopted 
pursuant to this subdivision. 

4. In no event shall interest be required to be paid on escrow accounts where (i) 
there is a contract between the mortgagor and the mortgage investing 

institution, entered into before the date this subdivision shall have become a law 

[FN2] which contains an express disclaimer of an obligation on the part of the 

mortgage investing institution to pay interest on such accounts, or (ii) the 
payment of such interest would violate any federal law or regulation, or (iii) such 
accounts are maintained with a mortgage servicing company, neither affiliated 
with nor owned in whole or in part by the mortgage investing institution, under a 

written contract, entered into before the date this subdivision shall have become 
a law, which contract does not permit the mortgage investing institution to earn 

or receive a return from the investment of such accounts. 

5. "Mortgage investing institution" as used in this section and in section 5-601 or 

5-602 of the general obligations law shall mean and include any bank, trust 

company, national bank, savings bank, savings and loan association, federal 
savings and loan association, private banker, credit union, investment company, 
insurance company, pension fund, mortgage company or other entity which 
makes, extends or holds a mortgage on any one to six family residence occupied 
by the owner or any property owned by a cooperative apartment corporation, as 
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defined in subdivision twelve of section three hundred sixty of the tax law, 

[FN1] (as such subdivision was in effect on December thirtieth, nineteen 
hundred sixty), and located in this state. 

6. "Escrow account" as used in this section and in section 5-601 or 5-602 of the 
general obligations law shall mean any account established pursuant to an 
agreement between a mortgagor and a mortgage investing institution whereby 
the mortgagor pays to the mortgage investing institution or his designee 
amounts to be used for the payment of insurance premiums, water rents or any 
similar charges, and shall also include real property tax escrow accounts as 
defined in title three-A of article nine of the real property tax law. 

7. "One to six family residence" as used in this section and in section 5- 601 or 

5-602 of the general obligations law shall mean property used primarily for 
residential purposes for one to six families, including property held in 
condominium form, and which is occupied in whole or in part by the owner. 

8. If any provision of this section, or the application of such provision to any 
individual, company, corporation or circumstance, shall be held invalid, the 
remainder of this section, and the application of such section to individuals, 

companies, corporations, or circumstances other than those to which it is held 
invalid, shall not be affected thereby. 

§ 14-c, Power of the banking board to prescribe criteria for disclosure of 
information on savings and time accounts 

1. The banking board shall promulgate rules and regulations with respect to the 
disclosure of information on savings and time accounts by all banking 
organizations and out-of-state state banks authorized to operate and maintain 
branches pursuant to article five-C of this chapter. Such rules and regulations 
shall set forth guidelines for, but not be limited to the following: 

(a) disclosure of the annual rate of simple interest; the effective annual yield; 
the formula used in calculating interest; the frequency of compounding and 
crediting of interest; date on which a deposit begins to earn interest; any delay 
in crediting a deposited instrument; grace periods for deposits and withdrawals; 
the minimum balance required to earn interest; the method of determining the 
balance on which interest is paid; the minimum length of time funds must 
remain on deposit to earn interest; any fees levied on inactive accounts; any 
charges, penalties or other conditions imposed upon withdrawals; any penalties 
for the closing of an account before a specific date; and any other fees, charges 
or penalties. 

(b) form, content and distribution of information. 

2. The banking board may alter or amend rules and regulations or promulgate 
additional rules and regulations as it deems necessary and proper to effectuate 
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the provisions of subdivision one. 
§ 14-d, Power of the banking board to prescribe a reasonable period of 
time permitting the drawing on items received for deposit in a 
customer’s account 

1. It is the public policy of this state to provide all banking customers with the ability to 
draw against items deposited for collection with any banking institution located in this 
state within a reasonable period of time. 

2. The banking board shall promulgate regulations, which may be amended from time to 

time, establishing a reasonable period of time within which a banking institution must 
permit a banking customer to draw, as of right, on an item which has been received for 
deposit in the customer’s account. 

3. The superintendent is authorized to gather from banking institutions such information 
as may be required by the banking board for the promulgation of the regulations required 
by this section. 

4. (a) Except as otherwise provided in paragraph (b) of this subdivision, a provision in 
any agreement between a banking institution and its banking customer which provides 
for a period of time longer than the period prescribed under regulations promulgated 
pursuant to this section is unreasonable for purposes of article four of the uniform 
commercial code and, in lieu thereof, the maximum period of time permitted in the 
regulation shall be deemed controlling. For all other purposes the provisions of this 
section shall not be deemed or construed to alter or impair any right or obligation under 

the uniform commercial code. 

(b) This section does not prohibit a banking institution and a banking customer from 
agreeing in writing to a greater period of time than that otherwise prescribed by 
regulation pursuant to this section for the drawing against items because of special 
circumstances, provided that, such agreement is not contained in a pre-printed form and 
is not a usual, regular business practice of the institution. 

5. Such regulations shall require every banking institution to notify each of its banking 

customers, in writing, of the applicable time limitations on the right to draw on items 
received for deposit in the customer’s account and to keep posted in a conspicuous place 
at each branch, a notice substantially setting forth the generally applicable time 
limitations of the banking institution’s customers’ rights to draw on items deposited to 

their accounts. 

6. The banking board is empowered, upon a determination that the uniform application of 
a regulation adopted pursuant to this section would result in unsafe or unsound banking 
practices, to issue such further regulation or order with respect thereto as it deems 

appropriate. 

7. In this section "banking institution" has the same meaning ascribed to it by section 

nine-f of this chapter and "item" has the same meaning ascribed to it by the uniform 
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commercial code. 

14-e, Power of the banking board to authorize the operation of savings 
banks and savings and loan associations in stock form 

1. Notwithstanding any other provision of law to the contrary, the banking board 

is authorized, by a three-fifths vote of all its members, to promulgate such rules 
and regulations as shall facilitate: 

(a) The organization and operation of stock-form savings banks and stock-form 
savings and loan associations, 

(b) The conversion of mutual savings banks and savings and loan associations to 

stock form, and 

(c) Mergers and acquisitions of assets or of capital stock between and among all 
of the foregoing banking institutions and between and among such institutions 
and any other banking institution. 

The banking board is authorized to define and implement, by general regulation, 

the terms and provisions of this section. In adopting such regulations, the 
banking board shall take into account the declaration of policy contained in 

section one of a chapter of the laws of nineteen hundred eighty-four entitled "An 

Act to amend the banking law, in relation to the organization and incorporation 
of stock-form savings banks and stock-form savings and loan associations and 
the conversion of mutual savings banks and mutual savings and loan 

associations to stock form". [FN]] In connection with such regulations, the 

banking board is empowered to apply to such stock-form organizations any 
provision of this chapter, in whole or in part, as shall be applicable to any other 
stock-form banking organization and to vary any condition, requirement or 
provision of article two, fifteen or sixteen of this chapter. 

2. Such applications as the banking board may prescribe under paragraph (a), 
(b) or (c) of subdivision one of this section shall each be accompanied by an 

investigation fee as prescribed pursuant to section eighteen-a of this article, 

3. Without limiting the foregoing, the banking board, if it shall determine that 
unusual and extraordinary circumstances exist, shall be authorized, by 
resolution, special or general regulation, to apply or to deem inapplicable to any 
banking institution referred to in subdivision one of this section, such provisions 
of this chapter in whole or in part, as it shall find appropriate in connection with 
the organization, operation, conversion, merger or any other transaction 
involving a stock-form savings bank or stock-form savings and loan association, 
provided, however, that such actions are in harmony with the spirit of the law 
and are necessary because of the existence of such circumstances. 
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§ 14-f. Power of the banking board to require the provision of basic 
banking services 

1. The legislature finds and declares that certain consumers residing in this state 
may be unable to afford, without undue financial hardship, the cost of 
maintaining a consumer transaction account at a banking institution located in 
this state. It is the policy of this state that, consistent with safe and sound 
banking practices, banking institutions make available lower cost banking 
services to consumers. It is further intended that no banking institution be 
required to offer lower cost banking services at a cost to account holders which 
is less than the actual cost to the banking institution to provide such services. 

2. Except as otherwise provided in this section, every banking institution shall 

make available to consumers a consumer transaction account, to be known as a 
"basic banking account", with the following features to be prescribed by the 
banking board by regulation: 

(a) the maximum amount which a banking institution may require as an initial 
deposit, if any; 

(b) the maximum amount a banking institution may require as a minimum 
balance, if any, to maintain such account; 

(c) eight withdrawal transactions, including those conducted at electronic 
facilities, during any periodic cycle at no additional charge to the account holder; 

and 

(d) the maximum amount a banking institution may charge per periodic cycle for 

the use of such account. 

3. With respect to any transactions in excess of the number specified in 
accordance with paragraph (c) of subdivision two of this section, (a) a banking 
institution may impose a reasonable per-transaction charge, or (b) it may 

impose the fees and charges normally applied to other consumer transaction 
accounts available at that banking institution provided that any charge per 
periodic cycle imposed hereunder must be reduced by the charge imposed under 
paragraph (d) of subdivision two of this section; provided however, that at no 
time shall the fees and charges on the basic banking account exceed the amount 
that is normally applied to other consumer transaction accounts available at that 
banking institution. 

4. A banking institution may require as a condition for opening or maintaining a 

basic banking account, (a) that the holder of a basic banking account be a 
resident of this state; and (b) the direct deposit to the banking institution of 
recurring payments such as, but not limited to, social security, wage, or pension 
payments where direct deposit is available to both the consumer and the 
banking institution. 
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5. Except as provided in this section and any rules and regulations promulgated 
hereunder, a basic banking account may be offered subject to the same rules, 
conditions and terms normally applicable to other consumer transaction accounts 
offered by the banking institution; provided that the fees and charges for specific 
services other than those otherwise provided in this section shall not exceed 
those imposed by the banking institution for the same services in connection 

with other consumer transaction accounts offered by the banking institution. 

6. No banking institution shall be required to permit any person to open or 
maintain a basic banking account pursuant to this section if such person 
maintains another consumer transaction account either at that banking 
institution or any other banking institution. 

7. In lieu of the basic banking account required by this section, a banking 
institution may make available an alternative account or other banking services 
determined by the superintendent to be at least as advantageous to consumers 
as the basic banking account. 

8. Where a banking institution posts in the public area of its offices notice of the 
availability of its other consumer transaction accounts, it shall also post equally 
conspicuous notice in such public areas and in the same manner the availability 

of its basic banking accounts. Where a banking institution makes available in 
such public areas material describing the terms of its other consumer transaction 
accounts, it shall also make comparable descriptive material available in the 
same such areas and in the same manner for its basic banking account. 

9. For purposes of this section: 

(a) "banking institution" means any bank, trust company, savings bank, savings 
and loan association, or credit union, or branch of a foreign banking corporation 
the deposits of which are insured by the Federal Deposit Insurance Corporation, 
which is incorporated, chartered, organized or licensed under the laws of this 
state or any other state or the United States, and, in the ordinary course of its 
business, offers consumer transaction accounts to the general public or, in the 
case of a credit union, to its members; 

(b) "consumer transaction account" means a demand deposit account, 

negotiable order of withdrawal account, share draft account or similar account 
used primarily for personal, family or household purposes. 

10. For purposes of this section, any banking insititution [FN1] which offers 

share draft accounts shall use the term "basic share draft account" instead of 
"basic banking account". 

11. If any provision of this section, or the application of such provision to any 
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person or circumstance shall be held invalid, the remainder of this section, and 
the application of such provisions thereof to persons or circumstances other than 
those as to which it is held invalid, shall not be affected thereby. 

§ 14-g, Power of the banking board to authorize banks or trust 
companies to exercise the rights of national banks 

<[Deemed repealed Sept. 10, 2007, pursuant to L.1997, c. 3]> 

1. The legislature finds and declares that the rapid expansion of federal banking 
powers requires a means to ensure parity, in a timely manner, between banks 
and trust companies and national banks, in order to preserve and enhance the 
state banking charter. It is the intention of the legislature that this section be 
construed in such a manner as to ensure that banks and trust companies may 
exercise the same rights and powers and engage in the same activities as 
national banks, on substantially the same terms and conditions as national 
banks. It is the further intention of the legislature that in exercising any right or 
power or engaging in any activity pursuant to this section that is subject to 
licensing or regulation by any authority or agency of this state other than the 
banking board or superintendent of banks, a bank or trust company be subject 
to the same licensing and supervisory requirements that apply to other persons 
who are authorized to exercise such rights or powers or engage in such 
activities. 

2. Notwithstanding any other provision of law, the banking board is hereby 
authorized and empowered to adopt such rules or regulations that are, in its 
discretion, appropriate to enable banks or trust companies to exercise any right, 
power, privilege or benefit, to engage in any activity, or to enter into any loan, 
investment or transaction which a national bank, acting either directly or 
through a subsidiary or subsidiaries, may lawfully exercise or into which it may 
lawfully engage or enter. The banking board may, from time to time, amend or 
repeal any such rule or regulation and may impose such restrictions as it finds 
necessary and proper including, but not limited to, a requirement that any right, 
power, privilege, benefit, activity, loan, investment or transaction be exercised, 
conducted or held in a subsidiary of a bank or trust company. In the event that 
national banks located in the state of New York lose the authority to exercise a 
right, power, privilege or benefit, engage in an activity, or enter into a loan, 
investment or transaction, based upon which comparable authority was granted 
to banks or trust companies pursuant to this section, then unless such authority 
is authorized by other New York state law, or a rule, regulation or policy adopted 
pursuant to such other New York state law, or by a judicial decision, the banking 
board shall by rule or regulation act to revoke the authorization for banks and 
trust companies pursuant to this section. Further, a right, power, privilege, 
benefit, activity, loan, investment or transaction authorized by rule or regulation 
pursuant to this section shall not exceed and shall be limited by any conditions, 
qualifications or restrictions on the same when exercised by, engaged in, or 
entered into by a national bank, unless banks or trust companies are so 
authorized by other New York state law, or a rule, regulation or policy adopted 
pursuant to such other New York state law, or by a judicial decision. 

3. Prior to exercising the authority granted pursuant to this section, the banking 
board shall make a finding that the promulgation of such rules or regulations is: 
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(a) consistent with the policy of the state of New York as declared in section ten 
of this chapter and thereby protects the public interest, including the interests of 
depositors, creditors, shareholders, stockholders and consumers; and 

(b) necessary to achieve or maintain parity between banks and trust companies 
and national banks with respect to rights, powers, privileges, benefits, activities, 

loans, investments or transactions. 

4. In those instances where banks or trust companies are permitted to engage in 

the business of insurance under any rule or regulation adopted pursuant to this 
section, they shall do so subject to regulation by the insurance department and 
pursuant to all insurance laws, rules, and regulations; provided, however, that 
the banking board, in consultation with the superintendent of insurance, may 
exempt banks or trust companies from any insurance law, rule, or regulation 
which has been preempted under federal law, rule or regulation for national 
banks if such law, rule or regulation has been preempted because it applies to 
insurance activities of banks or trust companies and not to those of other 

entities. 

5. In those instances where a right, power, privilege, benefit, activity, loan, 
investment or transaction authorized by rule or regulation pursuant to this 

section is subject to regulation by an agency, as defined in subdivision one of 
section one hundred two of the state administrative procedure act, other than the 
superintendent, banking board, or superintendent of insurance, then when a 
bank or trust company exercises such right, power, privilege or benefit, engages 
in such activity, or enters into such loan, investment or transaction, unless it is 
so authorized by other New York state law, or a rule, regulation or policy 
adopted pursuant to such other New York state law, or by a judicial decision, it 
shall do so subject to such regulation to the same extent and in the same 
manner as such agency regulates entities other than banks or trust companies, 
except to the extent that national banks are not subject to such regulation. 

6. Except with respect to a credit unemployment insurance policy, group credit 
life insurance policy, a group credit health, group credit accident or group credit 
health and accident policy, or similar group credit insurance covering the person 
of the insured, banks, trust companies, national banks, and any person soliciting 
the purchase of or selling insurance on the premises thereof, must disclose or 

cause to be disclosed in writing, where practicable, in clear and concise 
language, to their customers and prospective customers who are solicited 
therefor that any insurance offered or sold: 

(a) is not a deposit; 

(b) is not insured by the federal deposit insurance corporation; and 

(c) is not guaranteed by the bank, trust company, or national bank. 
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7. Except with respect to a flood insurance policy, or a credit unemployment 
insurance policy, group credit life insurance policy, a group credit health, group 
credit accident or group credit health and accident policy, or similar group credit 
insurance covering the person of the insured, when a customer obtains 
insurance and credit from a bank, trust company, or national bank, then the 
credit and insurance transactions shall be completed through separate 

documents. The expense of insurance premiums may not be included in the 
primary credit transaction without the express written consent of the customer. 

8. Banks, trust companies and national banks shall not extend credit, lease or 
sell property of any kind, or furnish any services, or fix or vary the consideration 
for any of the foregoing, on the condition or requirement that the customer 
obtain insurance from the bank, trust company or national bank, its affiliate or 
subsidiary, or a particular insurer, agent or broker, provided, however, that this 

prohibition shall not prevent any bank, trust company or national bank from 
engaging in any activity described in this subdivision that would not violate 

section 106 of the Bank Holding Company Act Amendments of 1970, [FN]] as 

interpreted by the Board of Governors of the Federal Reserve System. This 
prohibition shall not prevent a bank, trust company or national bank from 
informing a customer that insurance is required in order to obtain a loan or 

credit, that loan or credit approval is contingent upon the customer’s 
procurement of acceptable insurance, or that insurance is available from the 
bank, trust company or national bank; provided, however, that the bank, trust 
company or national bank shall also inform the customer in writing that his or 
her choice of insurance provider shall not affect the bank, trust company or 
national bank’s credit decision or credit terms in any way. Such disclosure shall 
be given prior to or at the time that a bank, trust company, national bank or 
person selling insurance on the premises thereof solicits the purchase of any 
insurance from a customer who has applied for a loan or extension of credit. 

9. No bank, trust company, or national bank shall require a debtor, insurer, or 
insurance agent or broker to pay a separate charge in connection with the 
handling of insurance that is required in connection with a loan or other 
extension of credit or the provision of another traditional banking product solely 
because the insurance is being provided by an insurance agent or broker which 
is not the bank, trust company or national bank or any subsidiary or affiliate 

thereof. 

10. Any bank, trust company or national bank and any subsidiary or affiliate 
thereof which is licensed to sell insurance in this state shall maintain separate 
and distinct books and records relating to its insurance transactions, including all 
files relating to and reflecting consumer complaints, and such insurance books 
and records shall be made available to the superintendent of insurance for 
inspection upon reasonable notice. 

11. The promulgation of rules or regulations pursuant to this section shall be in 
accordance with the provisions of the state administrative procedure act with the 
additional requirement that any rule making notice shall cite the specific federal 
authority that enables a national bank to exercise the right, power, privilege or 
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benefit, engage in the activity, or enter into the loan, investment or transaction 
which the banking board is proposing to extend to banks or trust companies. 

12. Nothing contained herein shall be deemed to authorize the banking board to 
promulgate rules or regulations pursuant to this section which would permit a 
bank or trust company to exercise any power except in a manner consistent with 
the following provisions of law, in each case, as the terms contained in such 
provisions may be amended from time to time: 

(a) chapter one of the laws of nineteen hundred ninety-four; 

(b) chapter nine of the laws of nineteen hundred ninety-six; and 

(c) sections [FN2] fourteen-c and section twenty-eight-b of this chapter. 

13. On or before June first, nineteen hundred ninety-eight and annually 
thereafter, the superintendent shall submit a report to the governor, the speaker 
of the assembly, the temporary president of the senate, and the minority leaders 

of the senate and assembly, which shall include, with respect to the authority 
provided for herein: 

(a) a listing of banks and trust companies that have been retained, established 
or that have converted to a national bank charter and the resulting number of 
jobs created, retained or lost in the state by virtue thereof; and 

(b) a review and analysis of the extent to which the actions of the banking board 

meet the criteria set forth in subdivision three of this section. 

14. On or before June first, nineteen hundred ninety-eight and annually 
thereafter, the superintendent shall, in conjunction with the superintendent of 
insurance, submit a report to the governor, the speaker of the assembly, the 
temporary president of the senate and the minority leaders of the senate and 
assembly, which assesses the impact of the provisions of this section which 
apply to the insurance activities of banks and trust companies. 

§ 14-h. Power of the banking board to authorize savings banks and 
savings and loan associations to exercise the rights of federal savings 
associations and the insurance powers of national banks 

1. (a) The banking board is hereby authorized and empowered to adopt such rules and 
regulations that are, in its discretion, appropriate to enable savings banks and savings 
and loan associations to engage in the insurance business to the extent that a bank or 

trust company has been authorized to engage pursuant to section fourteen-g of this 

article. 
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(b) Notwithstanding any other provision of law, the banking board is hereby authorized 
and empowered to adopt such rules or regulations that are, in its discretion, appropriate 
to enable savings banks and savings and loan associations to exercise any right, power, 
privilege, or benefit, to engage in any activity, or to enter into any loan, investment, or 
transaction which a federal savings association, as such term is defined by the Federal 

Deposit Insurance Act, as amended, (12 USC 1813(b)(2)), acting either directly or 

through a subsidiary or subsidiaries, may lawfully exercise or into which it may lawfully 
engage or enter. The banking board may, from time to time, amend or repeal any such 
rule or regulation and may impose such restrictions as it finds necessary and proper, 
including, but not limited to, a requirement that any right, power, privilege, benefit, 
activity, loan, investment, or transaction be exercised, conducted, or held in a subsidiary 
of a savings bank or savings and loan association. 

(c) In the event that federal savings associations located in the state of New York lose 
the authority to exercise a right, power, privilege, or benefit, engage in an activity, or 
enter into a loan, investment, or transaction, based upon which comparable authority 
was granted to savings banks or savings and loan associations pursuant to this section, 
then, unless such authority is authorized by other New York state law, or a rule, 
regulation, or policy adopted pursuant to such other New York state law, or by a judicial 
decision, the banking board shall by rule or regulation act to revoke the authorization for 
savings banks and savings and loan associations pursuant to this section. Further, a 
right, power, privilege, benefit, activity, loan, investment, or transaction authorized by 
rule or regulation pursuant to this section shall not exceed and shall be limited by any 
conditions, qualifications, or restrictions on the same when exercised by, engaged in, or 
entered into by federal savings associations, unless savings banks or savings and loan 
associations are so authorized by other New York state law, or a rule, regulation, or 
policy adopted pursuant to such other New York state law, or by a judicial decision. 

2. Prior to exercising the authority granted pursuant to this section, the banking board 
shall make a finding that the promulgation of such rules or regulations is: 

(a) consistent with the policy of the state of New York as declared in section ten of this 
article and thereby protects the public interest, including the interests of depositors, 
creditors, shareholders, stock holders, and consumers; and 

(b) necessary to achieve or maintain parity between savings banks and savings and loan 
associations and federal savings associations with respect to rights, ~owers, privileges, 
benefits, activities, loans, investments, or transactions. 

3. In those instances where savings banks or savings and loan associations are permitted 
to engage in the business of insurance under any rule or regulation adopted pursuant to 
this section, they shall do so subject to regulation by the insurance department and 

pursuant to all insurance laws, rules, and regulations; provided, however, that the 
banking board, in consultation with the superintendent of insurance, may exempt savings 
banks or savings and loan associations from any insurance law, rule, or regulation which 
has been preempted under federal law, rule, or regulation for federal savings associations 
if such law, rule or regulation has been preempted because it applies to insurance 
activities of savings banks or savings and loan associations and not to those of other 

entities. 
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4. In those instances where a right, power, privilege, benefit, activity, loan, investment, 
or transaction authorized by rule or regulation pursuant to this section is subject to 

regulation by an agency, as defined in subdivision one of section one hundred two of the 
state administrative procedure act, other than the superintendent, banking board, or 
superintendent of insurance, then, when a savings bank or savings and loan association 
exercises such right, power, privilege, or benefit, engages in such activity, or enters into 
such loan, investment, or transaction, unless it is so authorized by other New York state 
law, or a rule, regulation or policy adopted pursuant to such other New York state law, or 
by a judicial decision, it shall do so subject to such regulation to the same extent and in 

the same manner as such agency regulates entities other than savings banks or savings 
and loan associations, except to the extent that federal savings associations are not 
subject to such regulation. 

5. Except with respect to a credit unemployment insurance policy, a group credit life 
insurance policy, a group credit health, group credit accident, or group credit health and 
accident policy, or similar group credit insurance covering the person of the insured, 
savings banks, savings and loan associations, federal savings associations, and any 

person soliciting the purchase of or selling insurance on the premises thereof, must 
disclose or cause to be disclosed in writing, where practicable, in clear and concise 
language, to their customers and prospective customers who are solicited therefor that 
any insurance offered or sold: 

(a) is not a deposit; 

(b) is not insured by the federal deposit insurance corporation; and 

(c) is not guaranteed by the savings bank, savings and loan association, or federal 

savings association. 

6. Except with respect to a flood insurance policy, a credit unemployment insurance 
policy, group credit life insurance policy, a group credit health, group credit accident, or 
group credit health and accident policy, or similar group credit insurance covering the 

person of the insured, when a customer obtains insurance and credit from a savings 
bank, savings and loan association, or federal savings association, then the credit and 
insurance transactions shall be completed through separate documents. The expense of 
insurance premiums may not be included in the primary credit transaction without the 
express written consent of the customer. 

7. Savings banks, savings and loan associations, and federal savings associations shall 
not extend credit, lease or sell property of any kind, or furnish any services, or fix or vary 

the consideration for any of the foregoing, on the condition or requirement that the 
customer obtain insurance from the savings bank, savings and loan association, or 
federal savings association, its affiliate or subsidiary, or a particular insurer, agent, or 
broker; provided, however, that this prohibition shall not prevent any savings bank, 
savings and loan association, or federal savings association from engaging in any activity 
described in this subdivision that would not violate section 106 of the Bank Holding 

Company Act Amendments of 1970 (12 USCA § 1971 et seq.), as interpreted by the 

Board of Governors of the Federal Reserve System. This prohibition shall not prevent a 
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savings bank, savings and loan association, or federal savings association from informing 
a customer that insurance is required in order to obtain a loan or credit, that loan or 
credit approval is contingent upon the customer’s procurement of acceptable insurance, 
or that insurance is available from the savings bank, savings and loan association, or 
federal savings association; provided, however, that the savings bank, savings and loan 
association, or federal savings association shall also inform the customer in writing that 
his or her choice of insurance provider shall not affect the savings bank’s, savings and 
loan association’s, or federal savings association’s credit decision or credit terms in any 

way. Such disclosure shall be given prior to or at the time that a savings bank, savings 
and loan association, federal savings association, or person selling insurance on the 
premises thereof solicits the purchase of any insurance from a customer who has applied 

for a loan or extension of credit. 

8. No savings bank, savings and loan association, or federal savings association shall 
require a debtor, insurer, or insurance agent or broker to pay a separate charge in 
connection with the handling of insurance that is required in connection with a loan or 

other extension of credit or the provision of another traditional banking product solely 
because the insurance is being provided by an insurance agent or broker which is not the 
savings bank, savings and loan association, federal savings association, or any subsidiary 

or affiliate thereof. 

9. Any savings bank, savings and loan association, or federal savings association, and 
any subsidiary or affiliate thereof, which is licensed to sell insurance in this state shall 
maintain separate and distinct books and records relating to its insurance transactions, 

including all files relating to and reflecting consumer complaints, and such insurance 
books and records shall be made available to the superintendent of insurance for 
inspection upon reasonable notice. 

10. The promulgation of rules or regulations pursuant to this section shall be in 
accordance with the provisions of the state administrative procedure act, with the 
additional requirement that any rule making notice shall cite the specific federal authority 
that enables a federal savings association to exercise the right, power, privilege, or 
benefit, engage in the activity, or enter into the loan, investment, or transaction which 

the banking board is proposing to extend to savings banks or savings and loan 

associations. 

11. Nothing contained in this section shall be deemed to authorize the banking board to 
promulgate rules or regulations pursuant to this section which would permit a savings 
bank or savings and loan association to exercise any power except in a manner 
consistent with the following provisions of law, in each case, as the terms contained in 
such provisions may be amended from time to time: 

(a) chapter one of the laws of nineteen hundred ninety-four; 

(b) chapter nine of the laws of nineteen hundred ninety-six; and 

(c) sections fourteen-c and twenty-eight-b of this article and sections two hundred forty 
and three hundred ninety-six of this chapter. 
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12. On or before June first, two thousand four and annually thereafter, the 
superintendent shall submit a report to the governor, the speaker of the assembly, the 
temporary president of the senate, and the minority leaders of the senate and assembly 
which shall include, with respect to the authority provided for in this section: 

(a) a listing of savings banks and savings and loan associations that have been retained 
or established or that have converted to a federal savings association and the resulting 
number of jobs created, retained, or lost in the state by virtue thereof; and 

(b) a review and analysis of the extent to which the actions of the banking board meet 

the criteria set forth in subdivision two of this section. 

13. On or before June first, two thousand four and annually thereafter, the 
superintendent shall, in conjunction with the superintendent of insurance, submit a report 
to the governor, the temporary president of the senate, the speaker of the assembly, and 
the minority leaders of the senate and assembly which assesses the impact of the 
provisions of this section which apply to the insurance activities of savings banks and 
savings and loan associations. 

§ 18. Fees for copies and certifications 

Notwithstanding any provision of this chapter to the contrary, for every copy of any paper 
filed in the department and for the certification thereof, the superintendent may charge 
such amounts by regulation as the superintendent, in his or her discretion, determines to 

be fair and reasonable. 

§ 19. Assessments for deficiency in reserves against deposits 

If any banking organization or branch of a foreign banking corporation shall not maintain 
the total reserves prescribed by or pursuant to this chapter, the superintendent may levy 
an assessment upon it for such period as any deficiency in its total reserves amounting to 
one per centum or more of its deposits against which reserves are required to be 
maintained shall continue, at rates not in excess of the following: 

(1) Six per centum per annum upon any such deficiency not exceeding two per centum of 

such deposits. 

(2) Eight per centum per annum upon any additional deficiency in excess of two and not 
exceeding three per centum of such deposits. 

(3) Ten per centum per annum upon any additional deficiency in excess of three and not 
exceeding four per centum of such deposits. 
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(4) Twelve per centum per annum upon any additional deficiency therein. 

§ 23. Acceptance or rejection of certificate; investigation fees 

Within twenty days after the receipt by the superintendent of any organization certificate 
of a corporation proposed to be organized under this chapter, or any private banker’s 
certificate together with such documents as are required to be flied therewith, the 
superintendent shall, if such certificate and such accompanying documents comply in 
form and substance with the requirements of this chapter, file such certificate for 
examination and note thereon the date of such filing. Tf such certificate or such 
accompanying documents do not comply in all respects with the requirements of this 
chapter, the superintendent shall, within twenty days after receipt thereof, return them 
to the persons from whom they were received, calling attention to the defect or defects 
therein. 

At the time of submission of the certificate and accompanying documents an investigation 

fee as prescribed pursuant to section eJghteen-a of this article shall be paid to the 

superintendent, to be retained by him or her if the certificate and accompanying 
documents are filed. If the certificate and accompanying documents are not filed because 

of defects therein, the investigation fee is to be returned with such papers to the persons 
from whom they were received. 

§ 24. Investigation by superintendent; refusal or approval; filing 
certificate 

1. Within ninety days after the date when any organization certificate or private 

banker’s certificate shall have been filed for examination, the superintendent, if 
he shall find after investigation and examination of what he deems to be the 
best sources of information at his command that the character, responsibility 
and general fitness of the person or persons named in such certificate are such 
as to command confidence and warrant belief that the business of the proposed 
corporation or private banker will be honestly and efficiently conducted in 
accordance with the intent and purpose of this chapter, and that the public 
convenience and advantage will be promoted by allowing such proposed 
corporation or private banker to engage in business, shall submit such certificate 

to the banking board together with all papers, correspondence and other 
information in his possession relating thereto, including the results of his 
investigation and his recommendation in the matter. Such period of ninety days 
may be extended, by a written consent executed by a majority of the persons 
from whom the superintendent received such organization certificate or private 
banker’s certificate, for such additional reasonable period of time as may be 
required for applicants to comply with conditions precedent stipulated by the 
superintendent as being a prerequisite to his recommendation to the banking 

board. 

2. If three-fifths of the members of the board, after consideration of all relevant 
information available to them, shall vote for approval, the superintendent, if he 
is still satisfied, upon the considerations set forth in subdivision one of this 
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section, that such proposed corporation or private banker should be permitted to 
engage in business, shall approve such certificate and endorse upon each of the 
duplicates the date of such approval. He shall forthwith cause notice of such 
approval to be given to the proposed incorporators or private banker and one of 
the duplicate certificates to be filed in the office of the department and the other 
in the office of the clerk of the county in which the principal office of such 
proposed corporation or private banker is to be located. In a case in which a 
private banker certificate is submitted to the superintendent for the purpose of 

continuing the business in connection with a change in its partnership, the 
superintendent shall approve the private banker certificate without any action by 
the banking board upon making a determination that the private banker should 
be permitted to continue its business based upon the considerations set forth in 

subdivision one of this section. 

3. If three-fifths of the members of the banking board shall not vote for 
approval, or if the superintendent, either prior or subsequent to the submission 

of such certificate to the board, is not satisfied, upon the considerations set forth 
in subdivision one of this section, that such proposed corporation or private 
banker should be permitted to engage in business, the superintendent shall 

refuse such certificate and shall endorse thereon the date of such refusal and 
return one of the duplicates to the proposed incorporators or private banker 

from whom such certificate was received. 

4. The provisions of this section shall not apply to any organization certificate 
required to be filed in the office of the superintendent by section two hundred 

sixty-b, by section four hundred ten, by section four hundred eleven or by 

section four hundred eighty-six of this chapter. 

§ 25. Authorization certificate; when and to whom issued; contents; 
filing and recording 

1. If the superintendent shall find that a corporation or private banker, the 

certificate of which has been approved and filed as provided in section twenty- 

four of this article, has in good faith complied with all the requirements of law 

and fulfilled all the conditions precedent to commencing business imposed by 
this chapter, he shall, within ninety days after the date of such approval, or 
within such longer period thereafter as he may permit pursuant to the second 

sentence of this subdivision, but in no case after the expiration of that period, 
issue under his hand and the official seal of the department, in triplicate, an 
authorization certificate to the person or persons named in such organization 
certificate or private banker’s certificate. The superintendent may extend the 
period within which he may issue the authorization certificate by an additional 
sixty days, provided, however, that he shall have determined that such 
extension of time is needed for raising capital, for fulfilling any other condition 
precedent to the commencement of business or for satisfying any other 
requirement of organization, whether imposed by statute or regulation, and that 

such extension is consistent with the declaration of policy contained in section 

ten of this chapter. Such authorization certificate shall state that the corporation 

or private banker named therein has complied with the provisions of this chapter 
and that it is authorized to transact the business specified therein. Such 
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authorization certificate shall be conclusive evidence that all conditions 
precedent have been fulfilled and that the corporation has been formed under 
this chapter, except in an action or special proceeding brought by the 
superintendent or the attorney general. The superintendent shall cause one of 
the triplicate authorization certificates to be transmitted to the corporation or 
private banker thereby authorized to commence business, another to be filed in 
the office of the department, and the third to be filed in the county clerk’s office 
in which the organization certificate or the private banker’s certificate has been 
filed. The copies of the authorization certificate filed in the offices of the 
superintendent and the county clerk shall be attached to the copies of the 
organization certificate or private banker’s certificate previously filed and such 
certificates shall be recorded in the records of incorporation therein. 

2. Any corporation which shall not receive an authorization certificate within the 
time period provided by subdivision one of this section shall forfeit its rights and 
privileges as a corporation and its corporate powers shall cease and determine. 

3. Any corporation which shall not commence business within six months after 
the date on which its authorization certificate is issued by the superintendent 
shall forfeit its rights and privileges as a corporation and its corporate powers 
shall cease and determine unless the time within which such business may be 
commenced has been extended by the superintendent. Upon satisfactory cause 
being shown, the superintendent may grant an extension for a period of not 
more than one year. Such extension shall be granted by order executed, 
transmitted and filed in the manner provided for an authorization certificate in 
subdivision one of this section. 

§ 28-b, Credit needs of local communities 

1. Each banking institution as defined in subdivision four of this section to which the 

Community Reinvestment Act of 1977, United States P.L. 95-128, [FN]] applies shall file 

with the superintendent a copy of each report and document which it is required to 
prepare for or file with one or more federal agencies pursuant to the provisions of that 

law and the rules and regulations promulgated thereunder. Where a banking institution 
has filed such reports or documents with the superintendent, an update of the reports or 
documents shall be required at such time as the banking institution requests the 
superintendent to take any action on any application to which the provisions of 
subdivision three of this section apply. 

2. A special committee is hereby created to consist of seven members to be appointed as 
follows: three members shall be appointed by the governor, two members shall be 

appointed by the temporary president of the senate and two members shall be appointed 
by the speaker of the assembly. The chairman of the committee shall be appointed by the 
governor. The members appointed to such committee shall be chosen from consumer 
groups, banking institutions, business and labor organizations and other groups 
representative of the public-at-large. Such committee shall receive from the 
superintendent all reports furnished pursuant to this section and such other information 
as the superintendent may deem relevant. Such committee shall review such reports and 
the current lending and investment policies of banking institutions, and not later than 
February first, nineteen hundred eighty, shall make an interim report to the governor and 
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to the legislature, and a final report to the governor and the legislature not later than 
November fifteenth, nineteen hundred eighty. Such reports may contain 
recommendations of the committee in legislative form. 

3. (a) When taking any action on an application made by a banking institution under 
section one hundred five, two hundred twenty-four, two hundred forty, or three hundred 
ninety-six of this chapter for a branch office or under section one hundred ninety-one of 
this chapter for a public accommodation office or under section six hundred one-b of this 
chapter for approval or disapproval of a merger or purchase of assets, or taking any 
action on an application made by a banking institution under section one hundred five-a, 
two hundred forty-a or three hundred ninety-six-a of this chapter for the use or 
installation of an automated teller machine, point-of-sale terminal or similar electronic 
facility or on any other application to which the banking board shall by rule or regulation 
make applicable the provisions of this section, the superintendent shall take into account, 
among other factors, an assessment, in writing, of the record of performance of the 
banking institution in helping to meet the credit needs of its entire community, including 
low and moderate-income neighborhoods, consistent with safe and sound operation of 
the banking institution. Such assessment and any written communications from the 
banking department to a banking institution relating to such assessment shall be made 
available to the public upon request, provided that nothing contained in this subdivision 
shall be deemed to alter, amend or affect the provisions of subdivision ten of section 

thirty-six of this chapter. In making such assessment the superintendent shall review all 
reports and documents filed with him pursuant to subdivision one of this section and any 
signed, written comments received by him which specifically relate to the banking 
institution’s performance in helping to meet the credit needs of its community. In 
addition, the superintendent shall consider the following factors in assessing a banking 

institution’s record of performance: 

(1) Activities conducted by the banking institution to ascertain credit needs of its 
community, including the extent of the banking institution’s efforts to communicate with 
members of its community regarding the credit services being provided by the banking 

institution; 

(2) The extent of the banking institution’s marketing and special credit-related programs 
to make members of the community aware of the credit services offered by the banking 

institution; 

(3) The extent of participation by the banking institution’s board of directors or board of 
trustees in formulating the banking institution’s policies and reviewing its performance 

with respect to the purposes of the Community Reinvestment Act of 1977; [FN1] 

(4) Any practices intended to discourage application for types of credit set forth in the 
banking institution’s Community Reinvestment Act Statement(s); 

(5) The geographic distribution of the banking institution’s credit extensions, credit 
applications and credit denials; 
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(6) Evidence of prohibited discriminatory or other illegal credit practices; 

(7) The banking institution’s record of opening and closing offices and providing services 

at offices; 

(8) The banking institution’s participation, including investments, in local community 
development and redevelopment projects or programs; 

(9) The banking institution’s origination of residential mortgage loans, housing 
rehabilitation loans, home improvement loans and small business or small farm loans 
within its community or the purchase of such loans originated in its community; 

(10) The banking institution’s participation in governmentally-insured, guaranteed or 
subsidized loan programs for housing, small businesses or small farms; 

(11) The banking institution’s ability to meet various community credit needs based on its 
financial condition, size, legal impediments, local economic condition and other factors; 

(11-a) The geographic distribution, availability and use of automatic teller machines, 
point-of-sale terminals, personal computer banking, debit cards or similar electronic 
facilities or services; and any training of customers thereon among every branch of the 
banking institution, if the institution offers such services to any of its customers; and 

(12) Other factors that, in the judgment of the superintendent and banking board, 
reasonably bear upon the extent to which a banking institution is helping to meet the 
credit needs of its entire community, including, without limitation, the banking 
institution’s participation in credit counseling services. 

(b) In assessing the record of performance of a banking institution pursuant to the 
provisions of paragraph (a) of this subdivision, the superintendent may, where he deems 
it appropriate, provide for public hearings when an objection to the banking institution’s 
application has been submitted. 

(c) An assessment of a banking institution’s record of performance under paragraph (a) 
of this subdivision may be the basis for denying an application under the provisions of 
this section, 

(d) When taking any action pursuant to paragraph (a) of this subdivision, the 
superintendent shall request from the applicant banking institution and from the 
appropriate federal bank regulatory authorities any documents, other than those required 
to be filed with the superintendent by this section or by other applicable statutes or 
regulations, which are (a) filed with the federal bank regulatory authorities in connection 
with the application or (b) produced by the applicant banking institution or others in 
connection with the application, 
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4. Notwithstanding any other provision of this chapter or law to the contrary, the term 
banking institution when used in this section shall mean and include all banks, trust 
companies, savings banks, savings and loan associations, credit unions and foreign 
banking corporations incorporated, chartered, organized or licensed under the laws of this 

state. 

5. The banking board is hereby authorized and empowered, by a three-fifths vote of all 

its members, to promulgate rules and regulations effectuating the provisions of this 
section, including any rules and regulations providing that the assessment of banking 
institutions referred to in subdivision three of this section shall be made on a graduated 

numerical basis. 

6. Tf any clause, sentence, paragraph, subdivision or part of this section or the application 
thereof to any person, firm, or corporation, or circumstance shall be adjudged by any 
court of competent jurisdiction to be invalid or unconstitutional, such judgment shall not 
affect, impair or invalidate the remainder thereof, but shall be confined (i) in its operation 
to the clause, sentence, paragraph, subdivision, or part of this section or (ii) in its 
application to the person, firm or corporation, or circumstance, directly involved in the 
controversy in which such judgment shall have been rendered. 

§ 29. Branch offices; public accommodation offices; approval or refusal; 
certificate; investigation fee 

When a banking organization seeks to open a branch office or public accommodation 
office, it shall submit a written application to the superintendent. The application shall 
contain such information as the superintendent deems necessary. At the time of making 
such application, an investigation fee as prescribed pursuant to section eighteen-a of this 
article shall be paid to the superintendent for each branch office or public accommodation 
office for which leave to open is sought. If the superintendent finds that the opening of 
the branch office or public accommodation office is consistent with the declaration of 
policy set forth in section ten of this article and that the applicant is in compliance with 

section twenty-eight-b of this article, he or she shall issue a certificate in triplicate under 
his or her hand and the official seal of the department authorizing the opening and 
occupation of such branch office or public accommodation office and specifying the date 
on or after which and the conditions under which it may be opened and the place where it 
shall be located. The superintendent shall cause one of such triplicate certificates to be 
transmitted to the applicant, another to be filed in the office of the department and the 
third to be filed in the office of the clerk of the county in which the principal office of the 
applicant is located. If the superintendent shall not find that the opening of the branch or 
public accommodation office is consistent with the declaration of policy set forth in 
section ten of this article or that the applicant is in compliance with section twenty-eight- 

h of this article, he or she shall notify the applicant that the application has been denied. 

No investigation fee for branch applications shall be collected from applicants if such 
branch applications are filed in conjunction with proceedings under section one hundred 

thirty-six, four hundred ten or subdivision eight of section six hundred five of this 
chapter. 

(PAGE } 



§ 40. Revocation of authorization certificate or license or suspension of 
activities in certain cases 

1. If the superintendent shall find that (i) any of the reasons for taking possession of the 
business and property of a banking organization or of the business and property in this 

state of a foreign banking corporation enumerated in section si× hundred si× of this 

chapter, shall exist with respect to a private banker to which the superintendent has 
issued an authorization certificate or a foreign banking corporation to which the 

superintendent has issued a license or (ii) any fact or condition exists which would be 
grounds for denial of an application for such a license issued to a foreign banking 
corporation, as defined by the banking board by regulation, he may, after notice and 
hearing thereon, revoke such license or authorization certificate. Notice of such 
revocation, under the superintendent’s hand and the official seal of the department, shall 
be executed in triplicate and one copy shall be transmitted to such private banker or 
foreign corporation, another shall be filed in the office of the department and the third 
shall be filed in the office of the clerk of the county in which the authorization certificate 
or license of such private banker or foreign corporation has been filed. The 

superintendent may, in his discretion, publish a copy of such notice, with such other facts 
as he may deem proper, in the state register. 

2. If the superintendent finds that any of the grounds for revocation described in 
subdivision one of this section are present with respect to a foreign banking corporation 
licensed pursuant to this chapter and in addition the superintendent finds it necessary to 
protect the interest of depositors or the public, the superintendent may issue, without 
notice and hearing, an order suspending or otherwise limiting the activities of the foreign 

banking corporation, for a period not to exceed ninety days, pending investigation or 
hearing. 

§ 94, Change from bank to trust company; from trust company to bank 

A bank complying with the minimum capital stock requirements specified in subdivision 

nine o£ section £our thousand one of this chapter may become a trust company by filing a 

certificate pursuant to subdivision t~vo of section eight thousand one of this chapter to 

provide that it shall have the powers specified in section one hundred of this article. A 
trust company may become a bank by filing a certificate pursuant to subdivision two of 
section eight thousand one of this chapter to provide that it shall not have the powers 
specified in section one hundred of this article. Prior to or simultaneously with the filing of 
such certificate, such trust company shall if its title contains the term "trust company" file 
a certificate pursuant to subdivision two of section eight thousand one of this chapter for 
the purpose of omitting such term from its title. 

§ 96, General powers 

Every bank and every trust company shall, subject to the restrictions and limitations 
contained in this chapter, have the following powers: 
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1. To discount, purchase and negotiate promissory notes, drafts, bills of exchange, other 
evidences of debt, and obligations in writing to pay in installments or otherwise all or part 
of the price of personal property or that of the performance of services; purchase 
accounts receivable, whether or not they are obligations in writing; lend money on real or 
personal security; borrow money and secure such borrowings by pledging assets; buy 
and sell exchange, coin and bullion; and receive deposits of moneys, securities or other 
personal property upon such terms as the bank or trust company shall prescribe; and 
exercise all such incidental powers as shall be necessary to carry on the business of 

banking. For purposes of this subdivision, the term "accounts receivable" shall not include 
the right to receive payment for property to be sold at a future date or services to be 

rendered at a future date. 

2. To accept for payment at a future date, drafts drawn upon it by its customers and to 
issue letters of credit authorizing the holders thereof to draw upon it or its 
correspondents at sight or on time. 

3. (a) To receive upon deposit for safe-keeping for hire upon terms and conditions to be 
prescribed by the bank or trust company, money, securities, papers of any kind and any 
other personal property; 

(b) To engage in the safe deposit business by renting vaults, safe deposit boxes and 
other receptacles upon premises occupied by the bank or trust company, upon such 
terms and conditions as may be prescribed by the bank or trust company. 

4. To issue by its board of directors capital notes or debentures, when so specifically 
authorized by the superintendent, and, when so specifically authorized by the 
superintendent, to receive in payment therefor, in whole or in part, mortgages, interests 
therein or other property and to retain, unrecorded or unregistered, assignments or 
conveyances of such mortgages, interests therein or other property, provided that the 
superintendent shall not approve the retention of any assignment of mortgage or interest 
therein or any conveyance of other property, which may be recorded or registered, 
without record or registration thereof, except where such mortgage, interest therein or 

other property is assigned or conveyed by a corporation organized under the banking law 
or by a corporation wholly owned by not less than twenty savings banks of this state. 

5. To become a member of a federal reserve bank, and to have and exercise all powers, 
not in conflict with the laws of this state, which are conferred upon any such member by 
the federal reserve act. Such bank or trust company and its directors, officers and 
stockholders shall continue to be subject, however, to all liabilities and duties imposed 
upon them by any law of this state and to all the provisions of this chapter relating to 

banks and trust companies. 

6. To assume and discharge such obligations to Federal Deposit Insurance Corporation as 

may be necessary or required for the purpose of maintaining deposit insurance in such 
corporation. 

7. (a) To act as financial agent of the United States Government and as depositary of 

public money of the United States (including, without being limited to, revenues and 
funds of the United States, and any funds the deposit of which is subject to the control or 
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regulation of the United States or any of its officers, agents, or employees, and Postal 
Savings funds); and to perform all such reasonable duties as depositary of such public 
money and as financial agent of the United States Government as may be required of it; 
and to pledge assets or furnish other security, satisfactory in form and amount to the 
Secretary of the Treasury of the United States, for the safekeeping and prompt payment 
of such public money deposited with it and for the faithful performance of its duties as 
financial agent of the United States Government, 

(b) To pledge assets or furnish other security, satisfactory in form and amount to judges 
of courts of bankruptcy, for the repayment of deposits of the money of estates under the 

national bankruptcy act. [FN]] 

(c) To pledge assets or furnish other security, satisfactory in form and amount to the 
depositor, for the repayment of moneys held in the name of any state (which term shall 
include every territory of the United States, the District of Columbia, and the 
Commonwealth of Puerto Rico), or of any foreign nation, or of any Indian nation or tribe, 
or of any political subdivision or instrumentality or authority of any of them, when 
required to be secured by applicable law, decree, regulation or resolution, and to pledge 
assets or furnish other security for the repayment of moneys held as fiduciary, or in the 
name of a fiduciary, of any trust created by any such state, foreign nation, Indian nation 
or tribe, political subdivision, instrumentality or authority as required by the terms of 

such trust; provided, however, that before any pledge or security is made or furnished to 
any depositor other than this state or a political subdivision, instrumentality or authority 
of this state, the bank or trust company shall obtain a certified or official copy of such 
law, decree, regulation, or resolution or trust requiring such pledge or other security, and 
an opinion of counsel that such pledge or security is required by such law, decree, 
regulation, or resolution or by the terms of such trust. 

[8. Repealed.] 

9. To execute and deliver such guaranties as may be incidental to carrying on the 
business of a bank or trust company. 

10. To exercise, subject to such regulations as may be issued from time to time by the 
banking board, through any foreign branch office (other than one opened or occupied in 
another state of the United States, the District of Columbia, any territory of the United 
States, Guam, American Samoa, the United States Virgin Islands, and the Northern 
Mariana Islands) opened and occupied with the approval of the superintendent and the 
banking board as provided in section one hundred five of this chapter, such further 

powers as may be usual in connection with the transaction of the business of banking in 
the place where such foreign branch office shall transact business, provided that no such 
foreign branch office shall engage in the general business of producing, distributing, 
buying or selling goods, wares, or merchandise, nor, except with respect to securities 
issued by any foreign nation or any political subdivision, agency or instrumentality 
thereof, engage or participate, directly or indirectly, in the business of underwriting, 
selling or distributing securities. 

11. To designate one or more agents (except its employees) to issue or sell its travelers 
checks or money orders at locations other than its principal office or branch offices 
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authorized pursuant to section one hundred five of this chapter, subject to such rules and 

regulations as the superintendent may make from time to time. 

12. To acquire and lease personal property, or to acquire personal property subject to an 
existing lease together with the lessor’s interest therein, subject to such limitations and 
conditions as the banking board may from time to time prescribe by general regulation. 

13. To reserve or order transportation, travel accommodations or other travel services. 

14. To arrange, purchase or sell loans secured by liens on interests in real estate, subject 

to such terms, conditions and limitations as may be prescribed by the superintendent by 
regulation. 

§ 96-a, Servicing of mortgages by banks 

1. Every bank shall, subject to the restrictions and limitations contained in this article, 
have the power to service mortgages, and the superintendent shall have the power to 

prescribe, by specific or general regulation, the extent to which, and the conditions upon 
which, mortgages may be serviced. 

2. No bank shall, by virtue of the provisions contained in this section, be deemed to have 
the powers defined and described in subdivision two of section one hundred of this 

article. 

3. The grant of powers to banks by or pursuant to this section shall not be deemed to 
limit or restrict any other banking organizations, heretofore or hereafter organized, in the 
exercise of their lawful powers. 

§ 96-b. Payroll payment by banks or trust companies 

1. Every bank and trust company shall have the power to enter into contracts with any 
municipal corporation, school district, district corporation, town or county improvement 
district, public authority, or public corporation to receive in a single payment, for each 
pay period, the total payroll of such corporations, districts or authorities and deposit the 
same in accordance with the terms of such contract, which shall include provision for 
deposits for withhol ding, retirement and insurance, if any. 

2. The amount due each employee shall be disbursed or credited in accordance with the 
directions of each employee to saving or checking accounts, or loan or mortgage accounts 
within such bank or trust company or to a single account in another bank or trust 
company or savings bank or savings and loan association or may be payable in cash or by 
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check to such employee. 

§ 96-c, Power to act as trustee under self-employed retirement trust or 
individual retirement trust 

Every bank without fiduciary powers may, subject to any regulations and restrictions 
prescribed by the superintendent of banks, act as trustee under a retirement plan 
established pursuant to the provisions of the act of congress entitled "Self-employed 

Individuals Tax Retirement Act of 1962" [FNI] as such provisions may be amended from 

time to time, and under an individual retirement account plan established pursuant to the 
amendments to the provisions of the Internal Revenue Code contained in the act of 

congress entitled "Employee Retirement Income Security Act of 1974" [FN2] as such 

provisions may be amended from time to time, provided that the provisions of such 

retirement or individual retirement account plan require the funds of such trust to be 
invested exclusively in deposits in banks, trust companies, savings banks, savings and 
loan associations or federal savings and loan associations whose principal offices are 
located in this state. In the event that any such retirement or individual retirement 
account plan, which in the judgment of the bank, constituted a qualified plan under the 
provisions of the applicable act of congress hereinabove mentioned and the regulations 
promulgated thereunder at the time the trust was established and accepted by the bank 
is subsequently determined not to be such a qualified plan or subsequently ceases to be 
such a qualified plan, in whole or in part, the bank may, nevertheless, continue to act as 
trustee of any deposits theretofore made under such plan and to dispose of the same in 

accordance with the directions of the depositor and the beneficiaries thereof. No bank, in 
respect to deposits made under this section, shall be required to segregate such deposits 
from other deposits of such bank, provided, however, that the bank shall keep 
appropriate records showing in proper detail all transactions engaged in under the 
authority of this section. 

§ 96-d, Banking development districts 

1. [Opening par. eft. until Jan. 1, 2012, pursuant to L.1998, c. 526, § 4. See, 

also, opening par. below.] There is hereby created a banking development 
district program, the purpose of which is to encourage the establishment of bank 
branches in geographic locations where there is a demonstrated need for 
banking services. The banking board shall, in consultation with the department 

of economic development, promulgate rules and regulations, after public hearing 
and comment, which set forth the criteria for the establishment of banking 
development districts. Such criteria shall include, but not be limited to, the 
following: 

[Opening par. eft. Jan. 1, 2012, pursuant to L.1998, c. 526, § 4. See, also, 

opening par. above.] There is hereby created a banking development district 
program, the purpose of which is to encourage the establishment of commercial 
bank branches in geographic locations where there is a demonstrated need for 
banking services. The banking board shall, in consultation with the department 
of economic development, promulgate rules and regulations, after public hearing 
and comment, which set forth the criteria for the establishment of banking 
development districts. Such criteria shall include, but not be limited to, the 
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following: 

(a) the location, number, and proximity of sites where banking services are 
available within the district; 

(b) the identification of consumer needs for banking services within the district; 

(c) the economic viability and local credit needs of the community within the 

district; 

(d) the existing commercial development within the district; 

(e) the impact additional banking services would have on potential economic 
development in the district; and 

(f) such other criteria which the superintendent in his or her discretion shall 
identify as appropriate. 

2. A local government, in conjunction with a bank, trust company or national 

bank, may submit an application to the superintendent for the designation of a 
banking development district. The superintendent shall issue a determination on 
such an application within sixty days of receiving such application. If an 
application is approved, the superintendent shall transmit notification of such 
approval to the local government, the bank, trust company or national bank, the 
state comptroller, the commissioner of taxation and finance, the commissioner of 
the department of economic development, the temporary president of the senate 
and the speaker of the assembly. 

2-a. Notwithstanding any other provision of law, an application may be 
submitted by a local government in conjunction with a bank, trust company or 
national bank which has already opened a bank branch within such area, 
provided such branch was opened after December thirty-first, nineteen hundred 
ninety-six, in considering the criteria authorized pursuant to subdivision one of 
this section, the superintendent shall also take into account the importance and 
benefits of preserving the banking services offered by the existing branch. 

3. [Eft. until Jan. 1, 2012, pursuant to L.1998, c. 526, § 4. See, also, subd. 3 
below.] The establishment of a branch in a banking development district by a 
bank, trust company or national bank shall be subject to all applicable state and 
federal laws regarding the establishment of branch offices, including the 
provisions of section one hundred five of this article, provided however that the 

branch application fee required pursuant to section twenty-nine of this chapter 
shall be waived for any such branch. A bank or trust company may submit an 
application to open a branch office simultaneously with the submission of the 
application for the designation of a banking development district. 
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3. [Eft. Jan. 1, 2012, pursuant to L.1998, c. 526, § 4. See, also, subd. 3 above.] 

The establishment of a branch in a banking development district by a bank, trust 
company or national bank shall be subject to all applicable state and federal laws 

regarding the establishment of branch offices, including the provisions of section 

one hundred five of this article. A bank or trust company may submit an 

application to open a branch office simultaneously with the submission of the 

application for the designation of a banking development district. 

4. For the purposes of this section, the term "local government" shall mean a 
county, town, city or village. 

5. [Expires and deemed repealed Jan. 1, 2012, pursuant to L.1998, c. 526, § 4.] 

(a) Notwithstanding the provisions of subdivision two of" section two hundred 

thirty-seven of this chapter; for the purposes of this section, paragraph c of" 

subdivision two of section ten of the general municipal law, subdivision six of 
section one hundred five of the state finance law and section four hundred 
eighty-five-f of the real property tax law, any reference to a bank, trust 
company or national bank shall be deemed to include a savings bank, savings 
and loan association, federal savings and loan association or federal savings 
bank; provided, however, that such provisions of law do not grant a savings 
bank, savings and loan association, federal savings and loan association or 
federal savings bank eligibility to accept municipal or public funds or municipal 
or public moneys other than for the limited purposes of the establishment of a 
branch in a banking development district pursuant to this section. Any such 
municipal or public funds or moneys shall be deposited only at the branch 
established pursuant to this section, and any municipal funds or moneys may be 
deposited only by the sponsoring municipality in which the branch and banking 
development district are located; provided further that any such municipal or 
public funds or moneys shall be subject to the same requirements which apply to 
municipal or public funds or moneys deposited in a bank, trust company or 
national bank and shall also be subject to the provisions of section one hundred 
five of the state finance law or section ten of the general municipal law relating 
to such deposits. 

(b) Notwithstanding any other provision of law, the banking board shall 
promulgate rules and regulations to authorize the participation of savings banks, 
savings and loan associations, federal savings banks and federal savings and 
loan associations in the program established pursuant to this section. 

§ 97. Power to purchase securities and stocks 

Subject to the restrictions and limitations contained in this chapter, a bank or trust 

company may invest in and have and exercise all rights of ownership with respect to: 

1. Bonds, notes, debentures and other obligations for payment of money, which are not 
in default as to either principal or interest when acquired. 
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2. Stocks of any city, county, town or village of this state which are not in default as to 
either principal or interest when acquired. 

3. Stock of a federal reserve bank in the amount necessary to qualify for membership in 

such reserve bank. 

4. Stock of each of the following to an amount not in excess of ten per centum of the 
capital stock, surplus fund and undivided profits of such bank or trust company: 

(a) Any safe deposit company which does business on premises owned or leased by the 
bank or trust company or the vaults of which are connected with or adjacent to an office 
of such bank or trust company; provided that the purchase and holding of such stock is 
first duly authorized by resolution of the board of directors of the bank or trust company 

and by written approval of the superintendent, stating the number and amount of the 
shares which may be so purchased and held, excepting that the bank or trust company 
may, without the written approval of the superintendent, acquire the stock owned by a 
former director of the safe deposit company at the time that he ceased to be a director. 
The bank or trust company may not pay, without the prior written approval of the 
superintendent, more for such stock than the cost thereof to the director. 

(b) Any investment company qualified to exercise the powers specified in subdivision two 

of section five hundred eight of this chapter; 

(c) The Bank for International Settlements. 

[(d) Relettered (c). ] 

4-a. Subject to such restrictions as the banking board may prescribe, stock or other 
equity investments in subsidiary corporations, partnerships, unincorporated associations, 
limited liability companies, or other entities engaged in, or to be organized to engage in 

the following activities: 

(a) To acquire and lease personal property under the same terms and conditions as 

provided in subdivision twelve of section ninety-six of this article; 

(b) To purchase accounts receivable as provided in subdivision one of section ninety-six 
of this article; 

(c) To be a corporation organized pursuant to the provisions of section twenty-five (a) of 

an act of congress entitled the "Federal Reserve Act" [FN]]; 

(d) To own or operate real or personal property acquired through foreclosure or in 
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settlement or reduction of debts due it; 

(e) To own or operate real or personal property for use as bank premises; or 

(f) To transact any other business in which the bank or trust company may engage 
directly. 

4-b. Common or preferred stock of any corporation created or existing under the laws of 
the United States or of any state, district or territory thereof, or of the commonwealth of 
Puerto Rico, provided that: (a) such common or preferred stock is registered on a 
national securities exchange, as provided in an act of congress of the United States 

entitled the "Securities Exchange Act of 1934", [FN2] approved June sixth, nineteen 

hundred thirty-four, as amended, or such other exchange or market system as the 
superintendent shall approve by regulation; (b) the aggregate amount of all investments 
in common and preferred stock as permitted by this subdivision shall at no time exceed 
two percent of the assets or twenty percent of the capital, surplus and undivided profits 
of the bank or trust company, whichever is less, provided however that the 
superintendent may, upon the request of a bank or trust company, approve an increase 
in such aggregate amount to a maximum of five percent of the assets or one hundred 
percent of the capital, surplus and undivided profits of such bank or trust company, 

whichever is less, subject to any limitations or conditions prescribed by the 
superintendent; (c) the aggregate amount of all investments in the common and 
preferred stock of any one issuer pursuant to this subdivision, together with the 
aggregate amount of all investments in the bonds, debentures, notes or other obligations 

of such issuer made pursuant to paragraph (i) of subdivision one of section one hundred 
three of this chapter, shall at no time exceed one percent of the assets or fifteen percent 

of the capital, surplus and undivided profits of the bank or trust company, whichever is 
less; and (d) no bank or trust company shall at any time hold pursuant to this subdivision 
more than two percent of the total issued and outstanding shares of stock of any one 

issuer. 

4-c. Subject to such restrictions as the banking board may prescribe, stock or other 
equity interest in one or more small business investment companies, as authorized 
pursuant to the provisions of an act of congress entitled "Small Business Investment Act 
of 1958," as amended, or in any entity established to invest solely in such small business 
investment companies, except that in no event shall the total amount of such 
investments exceed five percent of the capital stock, surplus fund and undivided profits of 
such bank or trust company. 

5. So much of the capital stock of, or any other equity interest in, any other corporations, 
partnerships, unincorporated associations, limited liability companies, or other entities as 
may be specifically authorized by the laws of this state or by resolution of the banking 
board, or by regulations promulgated by the banking board, upon a three-fifths vote of all 

its members. 

The superintendent is authorized to adopt such rules and regulations as shall permit 
banks and trust companies to make a loan which provides for receipt of shares of stock of 

or any other equity interest in, or a share of the profits, income or earnings of, a 
borrower in consideration for making the loan. 
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A bank or trust company may acquire stock or any other equity interest in settlement or 
reduction of a loan, or advance of credit or in exchange for an investment previously 
made in good faith and in the ordinary course of business, where such acquisition of 
stock or any other equity interest is necessary in order to minimize or avoid loss in 
connection with any such loan, advance of credit or investment previously made in good 
faith. A trust company may acquire stock or any other equity interest from any estate, 

trust or fund with respect to which such trust company is acting in a fiduciary capacity, if 
a claim is asserted or may be asserted against it with respect to the purchase or 
retention of such stock or equity interest for such estate, trust or fund, (a) where such 
acquisition by the trust company has been authorized or directed by a court, or (b) where 
such trust company has been advised by its counsel in writing that it has incurred a 
contingent or potential liability with respect to the purchase or retention of such stock or 
equity interest and such trust company desires to relieve itself from such liability. Stocks 
or any other equity interest acquired pursuant to the provisions of this paragraph may be 
held for such period as the board of directors deems advisable. 

A bank or trust company may continue to hold any bonds or other securities or stock 
which it holds in accordance with the provisions of law at the time this act takes effect. 

No bank or trust company shall purchase, acquire, or hold any stock of, or any other 
equity interest in, any corporation or any other entity, except as provided in this section. 

§ 98. Power to take and hold real estate; restrictions 

1. A bank or trust company may purchase, hold, lease and convey real property 

as follows: 

(a) A plot whereon there is or may be erected a building suitable for the 
convenient transaction of its business, from portions of which not required for its 

own use a revenue may be derived, and a plot whereon parking 
accommodations are, or are to be, provided, with or without charge, primarily 
for its customers or employees or both, and a building or a portion or portions 
thereof for use by the bank or trust company in its business, provided that the 
aggregate of all investments of any bank or trust company in such plots and 
buildings and in a leased building or a portion or portions thereof or in the stock, 
debentures or other obligations of any corporation holding such plots or buildings 
and of all loans to or upon the security of the stock of any such corporation shall 
not exceed forty per centum of the aggregate of the capital stock, surplus fund 

and undivided profits of such bank or trust company, except with the approval of 
the superintendent. Any bank or trust company having, prior to April twenty- 
third, nineteen hundred thirty-four, made loans and investments in excess of the 
limitations prescribed by this paragraph may retain any such loans and 
investments notwithstanding such limitations. 

(b) Such as shall be conveyed to it in satisfaction of debts previously contracted 

in the course of its business. 
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(c) Such as it shall purchase at sales under judgments, decrees or mortgages 
held by it. 

(d) Such as may be specifically authorized by resolution of the banking board 
upon a three-fifths vote of all its members, provided, however, that the banking 
board upon a three-fifths vote of all its members may delegate to the 

superintendent the authority to approve the purchase, lease, conveyance or 
other acquisition or sale of real property which is located outside the United 
States, its territories and possessions, and which is used principally as the 
residence of one or more directors, officers, or employees of the bank or trust 
company. 

(e) A whole or part interest in a "project", as defined in the New York state 

urban development corporation act, [FN1] pursuant to sections six or eight of 

such act. [FN2] An investment by a bank or trust company in a single project 

shall not exceed one per centum of the assets or fifteen per centum of the 

combined capital stock, surplus fund and undivided profits of such bank or trust 
company, whichever is less, and the aggregate of all investments of a bank or 

trust company in such projects and investments in securities of any "subsidiary" 
of the New York state urban development corporation, as defined in the New 

York state urban development corporation act, [FNI] shall not exceed five per 

centum of the assets or seventy-five per centum of the combined capital stock, 

surplus fund and undivided profits of such bank or trust company, whichever is 

less. 

2. All real estate purchased by any bank or trust company or taken by it in 
settlement of debts due it, shall be conveyed to it in its name or, subject to such 
regulations and restrictions as the banking board finds to be necessary and 
proper, may be taken in the name of a duly authorized nominee. All such 
conveyances shall be immediately recorded or registered in the office of the 

proper recording officer of the county in which such real estate is located. 

§ 98-a. Club accounts 

1. No contract under which a bank or trust company agrees to repay deposits of fixed 
sums made at regular intervals at a given time with all interest or dividends credited 
thereon, or to repay said deposits when, together with interest or dividends credited 
thereon, they shall equal a specified sum, may provide for any forfeiture of the sums 
deposited in the event of the discontinuance of the regular payments. Interest or 
dividends on club accounts, if offered, must be credited at least quarterly and may not be 
forfeited once credited, in the event of the discontinuance of regular payments. 

2. Any bank which provides for deposits in club accounts shall, in all advertising, 
announcements or brochures pertaining to such accounts, state whether or not interest 
or dividends are paid thereon and, if interest or dividends are paid, shall state the rate or 
form of interest or dividends so paid in accordance with any rules and regulations that 

may be prescribed by the superintendent. 
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§ 100, Fiduciary powers 

Every trust company shall have, subject to the restrictions and limitations 
contained in this chapter, the following powers: 

1. To act as the fiscal or transfer agent of the United States, any state, 
municipality, body politic or corporation; and in such capacity to receive and 
disburse money, to transfer, register and countersign certificates of stock, bonds 
or other evidences of indebtedness or other securities, and to act as attorney in 
fact or agent of any person or corporation, foreign or domestic, for any lawful 

purpose. 

2. To act as trustee under any mortgage or bonds issued by any municipality, 
body politic or corporation, foreign or domestic, and accept and execute any 
other municipal or corporate trust not prohibited by the laws of this state. 

3. To be appointed and to act under the order or appointment of any court of 
competent jurisdiction: 

(a) As guardian, receiver, trustee, committee or conservator of the estate of any 
minor, mentally ill person, mentally retarded person, person of unsound mind, 
alcohol abuser or conservatee or in any other fiduciary capacity; 

(b) As receiver, trustee, or committee of the property or estate of any person in 
insolvency or bankruptcy proceedings. 

4. To be appointed and to accept the appointment of executor or of trustee 

under the last will and testament or administrator with or without the will 
annexed of the estate of any deceased person. 

5. To take, accept and execute any and all such trusts, duties and powers of 
whatever nature or description as may be conferred upon or entrusted or 

committed to it by any person or persons, or any body politic, corporation, 
domestic or foreign, or other authority by grant, assignment, transfer, devise, 
bequest or otherwise, or which may be entrusted or committed or transferred to 
it or vested in it by order of any court of competent jurisdiction, or any 
surrogate, and to receive, take, manage, hold and dispose of according to the 
terms of such trust, duty or power, any property or estate, real or personal, 
which may be the subject of any such trust, duty or power. 

Provided that no trust company shall have any right or power to make any 

contract, or to accept or execute any trust whatever, which it would not be 
lawful for any individual to make, accept or execute. 

§ 101. Additional powers of certain trust companies 
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Every trust company which at the time this act takes effect lawfully possesses and 
exercises the power, for hire, to examine titles to real estate, to procure and furnish 
information in relation thereto, and to guarantee or insure the title to real estate to 
persons interested, in such real estate or in mortgages thereon, against loss, by reason 
of defective title or other encumbrances of or upon, such real estate, shall continue to 
possess such power, but no other trust company shall hereafter have or exercise such 

power. 

§ 102, Powers of specially chartered trust companies 

Every trust company incorporated by a special law shall possess the powers of trust 
companies incorporated under this chapter and shall be subject to such provisions of this 
chapter as are not inconsistent with the special laws relating to such specially chartered 

company. 

§ 102-a, Limited liability trust companies 

1. Trust companies which (a) do not receive deposits from the general public 
and (b) have been exempted by the banking board from the requirements of 

section thirty-two of this chapter, may be formed and operated as limited 

liability trust companies. Such limited liability trust companies shall be formed in 
accordance with, shall operate in compliance with, and shall meet all of the 
requirements of the limited liability company law and this chapter, except that to 
the extent any provision of the limited liability company law shall be inconsistent 
with the provisions of this chapter, the provisions of this chapter shall govern; 

provided, however, that limited liability trust companies shall not have perpetual 

existence. 

2. Notwithstanding any other provision of this chapter, a limited liability trust 
company shall dissolve and its affairs shall be wound up upon the occurrence of 
any event specified in section seven hundred one of the limited liability company 
law. Upon such a dissolution, the provisions of this chapter shall govern the 
winding up of the affairs of the limited liability trust company and the 

distribution of its assets. Further, upon such a dissolution, if the members of a 
limited liability trust company wish to continue the existence of the company and 
meet the requirements of section seven hundred one of the limited liability 
company law, they shall apply for and may receive the approval of the 
superintendent for new articles of organization and a new authorization 

certificate. 

3. Trust companies which have been formed and are operating pursuant to this 
article and article fifteen of this chapter on the effective date of this section, and 

which meet the requirements of subdivision one of this section, may, with the 
approval of the banking board, convert into limited liability trust companies, 
provided that they meet all of the other requirements of this chapter as if they 
were newly formed companies. 
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4. The superintendent is hereby authorized and empowered to make such 
general rules and regulations as may be necessary and proper to effectuate the 
provisions of this chapter relating to the formation and operation of limited 
liability trust companies. 

§ 131. Prohibitions against encroachments upon certain powers of 
banks and trust companies 

1. No person unauthorized by law shall subscribe to or become a member of, or be in any 
way interested in any association, institution or company formed or to be formed for the 
purpose of issuing notes or other evidences of debt to be loaned or put in circulation as 
money; nor shall any such person subscribe to or become in any way interested in any 
bank or trust company or fund created or to be created for the like purposes or either of 
them. No corporation, domestic or foreign, other than a national bank or a federal 
reserve bank, unless expressly authorized by the laws of this state, shall employ any part 
of its property, or be in any way interested in any fund which shall be employed for the 
purpose of receiving deposits, making discounts, receiving for transmission or 
transmitting money in any manner whatsoever, or issuing notes or other evidences of 

debt to be loaned or put into circulation as money, except that a small business 
investment company as defined in and operating pursuant to the provisions of an act of 

congress entitled "Small Business Investment Act of 1958," [FN]] may act as depository 

or fiscal agent of the United States when so designated by the secretary of the treasury 
without violating the provisions of this section, except that a corporation duly licensed by 

the superintendent under article thirteen-B of this chapter or therein expressly excepted 
from the application of said article may engage in the business of selling or issuing 
checks or the business of receiving money for transmission or transmitting the same and 
except that services of an agent or representative may be performed in connection with 
the obligations of issuers where each such marketable obligation has a face value of not 
less than one hundred thousand dollars. The discounting of bills, notes or evidences of 
debt by a corporation organized solely for the purpose of enabling producers of farm, 
dairy, horticultural or other agricultural products or cooperative corporations of such 
producers to avail themselves of the provisions of an act of congress approved March 
fourth, nineteen hundred and twenty-three, known as the agricultural credits act of 

nineteen hundred and twenty-three, same being subchapter three of chapter seven of 
title twelve of the code of laws of the United States as adopted by congress January third, 

nineteen hundred thirty- five, [FN2] and amendments thereto, where such discounting is 

solely in connection with the rediscount of such bills, notes or evidences of debt under 
the provisions of said act of congress shall not be deemed or construed to be a form of 

banking, nor shall the making of such discounts be deemed to violate any provisions of 
law pertaining to banking. Except as otherwise provided in article twelve-D of this 
chapter, engaging in the business of loaning money in this state on bonds, notes or other 
evidences of indebtedness, secured by deeds of trust or mortgages upon real property or 
personal property situated in, upon or appurtenant thereto, and/or purchasing of or 
otherwise acquiring existing bonds, notes or other evidences of indebtedness, deeds of 
trust or mortgages of or upon such properties, or any interest therein, and the holding of 
the same, or the endorsing, selling, assigning, transferring or disposing of the same to 
another corporation, by a domestic business corporation, or by a foreign corporation 

which is authorized to transact business in this state, shall not be deemed or construed to 
violate any of the provisions of this chapter. The purchase or other acquisition on original 
issue or subsequent transfer for less than the principal amount thereof or otherwise at a 
discount of any evidences of indebtedness or other obligations for the payment of money 
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shall not by reason of such discount be or be deemed to be a violation of the provisions 
of this section. 

2. No person, association of persons or corporation, unless expressly authorized by law, 
shall keep any office for the purpose of issuing any evidences of debt, to be loaned or put 
in circulation as money; nor shall they issue any bills or promissory notes or other 
evidences of debt for the purpose of loaning them or putting them in circulation as 

money, unless thereto specially authorized by law. 

3. Except as otherwise provided in article five or article five-C of this chapter or 
subdivision four of this section, no corporation other than a trust company shall have or 
exercise in this state the power of receiving deposits of money, securities or other 
personal property from any person or corporation in trust, or have or exercise in this 

state any of the powers specified in section one hundred of this article, or have or 

maintain an office in this state for the transaction of, or transact, directly or indirectly, 
any such or similar business, except that a federal reserve bank may exercise the powers 
conferred by subdivision one of such section if authorized so to do by the laws of the 
United States and any domestic corporation legally exercising any of the powers 
conferred by such subdivision at the time this act takes effect may continue to exercise 
such powers, and a foreign banking corporation or trust company incorporated under the 
laws of another state, which by the law of the state of its incorporation may act as 

trustee, guardian, executor, administrator, or in any other fiduciary capacity under any 
last will and testament or codicil thereto or other testamentary writing or under any deed 
of trust inter vivos or other written instrument establishing a trust, or by the appointment 
of any court of said state, may act in this state in any such fiduciary capacity, provided 
similar domestic corporations which have the power under the law of this state to act 
herein in any such fiduciary capacity, are permitted to act in like fiduciary capacity in the 
state where such foreign corporation has its domicile, provided that if such foreign 
corporation proposes to act in any fiduciary capacity in this state and to do so is required 
to file its qualification in the surrogate’s court of this state, it shall file in the office of the 

clerk of the surrogate’s court of the county in which application for such appointment is 
pending (a) a duly executed instrument in writing, by its terms of indefinite duration and 
irrevocable, appointing such clerk and his or her successors its true and lawful attorney, 
upon whom all process in any action or proceeding against such fiduciary, affecting or 
relating to the state, trust or fund represented or held by such fiduciary or the acts of 
defaults of such corporation in reference to such estate, trust or fund may be served with 
the same force and effect as if it were a domestic corporation and had been lawfully 
served with process within the state, and (b) a copy of its charter certified by its 
secretary under its corporate seal, together with the post office address of its principal 

office; provided further that if such foreign corporation proposes to act in any other 
fiduciary capacity in the state, it shall file in the office of the superintendent (a) a duly 
executed instrument in writing, by its terms of indefinite duration and irrevocable, 
appointing the superintendent and his or her successors its true and lawful attorney, 
upon whom all process in any action or proceeding against such fiduciary affecting or 
relating to the estate, trust or fund held or represented by such fiduciary or the acts or 
defaults of such corporation in reference to such estate, trust or fund may be served with 
the same force and effect as if it were a domestic corporation and had been lawfully 
served with process within the state, (b) a written certificate of designation, which may 
be changed from time to time thereafter by the filing of a new certificate of designation, 

specifying the name and address of the officer, agent, or other person to whom such 
process shall be forwarded by the superintendent, and (c) a copy of its charter certified 

by its secretary under its corporate seal, together with the post office address of its 
principal office. 
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4. Except as otherwise provided in article five or article five-C of this chapter, no foreign 
corporation, having authority to act in this state as trustee, guardian, executor, 
administrator, or in any other fiduciary capacity shall establish or maintain, directly or 
indirectly, any branch office or agency in this state. Notwithstanding any other provisions 
of this chapter, a bank or trust company incorporated under the laws of another state, 
which is authorized by its charter and by the laws of the state of its incorporation to 
exercise in such state any or all of the fiduciary powers that trust companies are 
authorized to exercise in this state pursuant to sections one hundred, one hundred-a, one 

hundred-b, one hundred-c and one hundred-d of this article, may establish and maintain 

a trust office in this state for purposes of exercising any or all of the fiduciary powers 
authorized by the laws of the state of its incorporation; provided, however, that such 
exercise does not exceed the powers authorized under sections one hundred, one 

hundred-a, one hundred-b, one hundred-c and one hundred-d of this article; provided 

further, however, an out-of-state state bank or trust company may not establish a trust 
office in this state, unless a bank or trust company authorized to exercise any or all 
fiduciary powers under sections one hundred, one hundred-a, one hundred-b, one 

hundred-c and one hundred-d of this article is permitted to establish a trust office and 

exercise substantially similar fiduciary powers on substantially the same basis as 
permitted an out-of-state state bank or trust company pursuant to this subdivision, in the 
state where such out-of-state state bank or trust company is so incorporated. A trust 
office established or maintained by such an out-of-state state bank or trust company 
pursuant to this subdivision shall not be considered to be a branch office pursuant to any 
other provisions of this chapter; provided, however, that any such out-of-state state bank 
or trust company seeking to establish and maintain a trust office or open any additional 
trust offices in this state shall submit a notice to the superintendent describing the 
proposed activities of the office and such other information as the superintendent shall 
request. The trust office may commence operation thirty days after the superintendent 
receives such notice, unless the superintendent notifies the out-of-state state bank or 
trust company in writing within such time period that such office may not commence 
operation or that additional information or time is required for the superintendent to 
consider such notice. Such out-of-state state bank or trust company may establish and 
maintain additional trust offices in this state pursuant to and consistent with the 
provisions of this subdivision, provided that the superintendent finds that the 
establishment and maintenance of any and all trust offices by such out-of-state state 
bank or trust company is and continues to be consistent with the goals set forth in the 

declaration of policy contained in section ten of this chapter. If any such foreign 

corporation or out-of-state state bank or trust company violates this provision, such 
foreign corporation or out-of-state state bank or trust company shall not thereafter be 
appointed or act in any such fiduciary capacity in this state. The validity of any mortgage 
heretofore given by a foreign corporation to a trust company doing business within a 
foreign domicile of such mortgagor to secure the payment of an issue of bonds shall not 
be affected by any of the provisions of this section and such mortgage shall be 
enforceable in accordance with the laws of this state against property covered thereby 
within the state of New York. 

5. Any out-of-state state bank or trust company subject to the provision of subdivision 
three or four of this section may be either in corporate form or organized as a limited 
liability company. 

6. Every person, and every corporation, director, agent, officer or member thereof, who 
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shall violate any provision of this section, directly or indirectly or assent to such violation, 

shall forfeit an amount as determined pursuant to section fogy-four of this chapter to the 

people of the state. 

§ 136. Change of national banking association into state bank by 
conversion or merger 

1. A national banking association may convert into or merge with a state bank under a 
state charter, provided that the action taken complies with federal law. Each such 
conversion or merger shall be subject to the requirements of this chapter. 

2. In the case of each conversion, a written plan of conversion shall be submitted, in 
duplicate, to the superintendent. Such plan shall be in form satisfactory to the 
superintendent, shall prescribe the terms and conditions of the conversion and the mode 
of carrying it into effect and shall have annexed thereto and forming a part thereof an 
organization certificate of the state bank which is to result from the conversion. Such 

organization certificate shall be in the form prescribed by section four thousand one of 

this chapter with such variations, if any, as shall be satisfactory to the superintendent. 
With such plan of conversion there shall be submitted, in duplicate, to the superintendent 
a certificate of the president, secretary or cashier of the national banking association 
certifying that all steps have been taken which are necessary under federal law to the 
consummation of the conversion. The superintendent shall approve or disapprove such 
plan of conversion within ninety days of such submission thereof to him or her. If the 
superintendent shall approve such plan, he or she shall file one duplicate thereof, 
together with one duplicate of such certificate submitted therewith and the original of the 

approval of the superintendent, in the office of the superintendent, and the other 
duplicate of such plan, together with a duplicate of such certificate and a duplicate of the 
superintendent’s approval, shall be filed in the office of the clerk of the county in which 
the principal office of the state bank is to be located. Upon such filing in the office of the 
superintendent, the conversion shall become effective, unless a later date is specified in 
the plan, in which event the conversion shall become effective upon such later date, and 
the organization certificate attached to such plan shall thereafter be the organization 
certificate of the state bank for all purposes. 

3. In the case of each merger, a written plan of merger shall be submitted, in duplicate, 
to the superintendent. Such plan shall be in form satisfactory to the superintendent and 
shall prescribe the terms and conditions of the merger and the mode of carrying it into 
effect. Such plan may provide the name to be borne by the state bank, as receiving 
corporation, if such name is to be changed. Such plan may also name the persons who 
shall constitute the first board of directors of the state bank after the merger shall have 
been accomplished, provided that the number and qualifications of such persons shall be 
in accordance with the provisions of this chapter relating to the number and qualifications 
of directors of a state bank; or such plan may provide for a meeting of the stockholders 

to eject a board of directors within sixty days after such merger, and may make provision 
for conducting the affairs of the state bank meanwhile. With such plan of merger there 
shall be submitted, in duplicate, to the superintendent the following: (a) by the national 
banking association, a certificate of the president, secretary or cashier of such association 
certifying that all steps have been taken which are necessary under federal law to the 
consummation of the merger; (b) by the state bank, a certificate of the president, 
secretary or cashier certifying that such plan of merger has been approved by the board 
of directors of the state bank by a majority vote of all the members thereof, that such 
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plan has been submitted to the stockholders of the state bank at a meeting thereof held 
upon notice of at least fifteen days, specifying the time, place and object of such meeting 
and addressed to each stockholder at the address appearing upon the books of the state 
bank and published at least once a week for two successive weeks in one newspaper in 
the county in which the state bank has its principal place of business, and that such plan 
of merger has been approved at such meeting by the vote of the stockholders owning at 
least two-thirds in amount of the stock of the state bank, except that such certificate 
submitted by the state bank need not certify that such plan was submitted to or 

approved by vote of the stockholders of the state bank if (i) the total assets of the 
national banking association do not exceed ten per centum of the total assets of the state 
bank and (ii) the plan of merger does not change the name or the authorized shares of 
capital stock of the state bank or make or require any other change or amendment for 
which the approval or consent of stockholders of the state bank would be required under 
provisions of law other than this section. 

4. As used in this section, the term "state bank" means a bank or trust company. For 

purposes of merger under this section the term "national banking association" means one 
or more national banking associations. 

5. With the written plan of conversion submitted under subdivision two hereof, there shall 

be paid to the superintendent an investigation fee as prescribed pursuant to section 

eighteen-a of this chapter; provided, however, that no investigation fee shall be payable 

under this subdivision with respect to a merger to which subdivision two of section one 

hundred thi~ty-si×-b of this article is applicable, and with the written plan of merger 

submitted under subdivision three hereof there shall be paid to the superintendent an 

investigation fee as prescribed pursuant to section eighteen-a of this chapter. 

§ 136-a. Purchase of assets of national banking association by bank or 
trust company 

1. A state bank or trust company may acquire, whether by purchase or otherwise, other 
than by merger, all or a substantial part of the assets of a national banking association, 

provided that the action taken complies with federal law. 

2. In the case of each such acquisition, a written plan providing for the acquisition by the 
bank or trust company of the assets of the national banking association shall be 
submitted, in duplicate, by the bank or trust company to the superintendent. Such plan 
shall be in form satisfactory to the superintendent, shall specify the selling and the 
acquiring corporation, and shall prescribe the terms and conditions of the acquisition and 
the mode of carrying it into effect. 

At the time of submission for action by the superintendent of the written plan of 
acquisition of assets, an investigation fee as prescribed pursuant to section eighteen-a of 
this chapter shall be paid to the superintendent; provided, however, that no investigation 
fee shall be payable under this subdivision with respect to an acquisition to which 

subdivision two of" section one hundred thirty-six-b of this article is applicable. 
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3. With such plan of acquisition of assets there shall also be submitted, in duplicate, to 
the superintendent the following: (a) by the national banking association, a certificate of 
the president, secretary or cashier of such association certifying that all steps have been 
taken which are necessary under federal law to the sale of its assets; (b) by the bank or 
trust company, if the assets of the national banking association exceed ten per centum of 
the assets of the bank or trust company, a certificate of the president, secretary or 
cashier certifying that such plan has been approved by the board of directors of his 
corporation by a majority vote of all the members thereof, and that such plan was 

thereafter submitted to the stockholders of such corporation at a meeting thereof held 
upon notice of at least fifteen days, specifying the time, place, and object of such 
meeting and addressed to each stockholder at the address appearing upon the books of 
the corporation and published at least once a week for two successive weeks in one 
newspaper in the county in which the bank or trust company has its principal place of 
business and that such plan has been approved at such meeting by the vote of 
stockholders owning at least two-thirds in amount of the stock of such corporation. 

4. Nothing contained in this section one hundred thirty-six-a shall be construed to 
prohibit any other purchase of assets which is otherwise permitted by applicable law. 

§ 136-b. Approval of superintendent 

1. The superintendent shall approve or disapprove of a proposed merger as authorized by 

section one hundred thirty-si× of this chapter or a proposed acquisition of all or a 

substantial part of the assets of a national banking association as authorized by section 

one hundred thirty-si×-a of this chapter, as the case may be, within one hundred twenty 

days after the submission of the proposed plan thereof to him. In determining whether to 
so approve, the superintendent shall take into consideration (i) the declaration of policy 

contained in section ten of this chapter, (ii) whether the effect of such merger or 

acquisition shall be either to expand the size or extent of the resulting or acquiring 
institution beyond limits consistent with adequate and sound banking and the 
preservation thereof or result in a concentration of assets beyond limits consistent with 
effective competition, (iii) whether such merger or acquisition may result in such a 
lessening of competition as to be injurious to the interests of the public or tend toward 
monopoly and (iv) primarily, the public interest and needs and convenience thereof. If 
the superintendent shall approve such proposed merger or acquisition, he shall file the 
plan, together with such certificates and the original of the approval of the 
superintendent, in the office of the superintendent, and, in the case of merger, a 

duplicate of the plan, together with a duplicate of each of such certificates and a duplicate 
of the superintendent’s approval, shall be filed in the office of the clerk of the county in 
which the principal office of the receiving corporation is located. Upon such filing in the 
office of the superintendent, the merger or acquisition shall become effective, unless a 
later date is specified in the plan, in which event the merger or acquisition shall become 
effective upon such later date. 

2. Notwithstanding the provisions of subdivision one of this section, the approval of the 
superintendent shall not be required with respect to such merger or acquisition, if any of 
the corporations which are to merge, or if the selling or acquiring corporation, is a 
banking subsidiary of a bank holding company, and the banking board pursuant to 
section one hundred forty-two of this chapter has granted its approval for such bank 
holding company, or any trustee or trustees who hold voting stock of such banking 
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subsidiary for the benefit of the stockholders or members of such bank holding company, 
to vote the stock of such banking subsidiary in favor of the proposed merger or 
acquisition. The superintendent shall file the plan of merger or acquisition and the 
certificates submitted to him pursuant to section one hundred thirty-six or section one 

hundred thirty-six-a of this chapter, together with a certified copy of the resolution of the 
banking board granting such approval, in the office of the superintendent, and, in the 
case of a merger, a duplicate of the plan and of each of such certificates, together with a 
certified copy of such resolution, shall be filed in the office of the clerk of the county in 
which the receiving corporation is located. Upon such filing in the office of the 
superintendent, the merger or acquisition shall become effective, unless a later date is 
specified in the plan, in which event the merger or acquisition shall become effective 
upon such later date. For purposes of this subdivision, the terms "bank holding company" 
and "banking subsidiary" shall have the meanings stated in section one hundred forty-one 
of this chapter. 

§ 136-c. Effect of merger or conversion of national banking association 
into state bank 

1. At the time when a merger or conversion under sections one hundred thirty-six and 
one hundred thirty-six-b of this chapter becomes effective. 

(a) the resulting state bank shall be considered the same business and corporate entity 
as the national banking association, although as to rights, powers and duties, the 
resulting bank is a state bank; 

(b) all of the property, rights, powers and franchises of the national banking association 
shall vest in the resulting state bank and the resulting state bank shall be subject to and 
be deemed to have assumed all of the debts, liabilities, obligations and duties of the 
national banking association and to have succeeded to all of its relationships, fiduciary or 
otherwise, as fully and to the same extent as if such property, rights, powers, franchises, 
debts, liabilities, obligations, duties and relationships had been originally acquired, 
incurred or entered into by the resulting state bank; provided, however, that the 
resulting state bank shall not, through such conversion or merger, acquire power to 
engage in any business or to exercise any right, privilege or franchise which is not 

conferred by the provisions of this chapter upon such resulting state bank; 

(c) any reference to the national banking association in any contract, will or document, 
whether executed or taking effect before or after the conversion or merger, shall be 
considered a reference to the resulting state bank if not inconsistent with the other 
provisions of the contract, will or document; 

(d) a pending action or other judicial proceeding to which the national banking 

association is a party, shall not be deemed to have abated or to have discontinued by 
reason of the conversion or merger, but may be prosecuted to final judgment, order or 
decree in the same manner as if the conversion or merger had not been made; or the 
resulting state bank may be substituted as a party to such action or proceeding, and any 
judgment, order or decree may be rendered for or against it that might have been 
rendered for or against the national banking association if the conversion or merger had 
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not occurred, 

2. As used in this section, the term "state bank" means a bank or trust company. 

§ 137, Change of state bank into national banking association by 
conversion, merger or consolidation 

1. A state bank may, by vote of the stockholders owning at least two-thirds in amount of 
its stock, convert into, or merge or consolidate with, a national banking association under 
the charter of a national banking association in the manner provided by federal law and 
without approval of any state authority. 

2. The franchise of a state bank as a state bank shall automatically terminate when its 

conversion into or its merger or consolidation with a national banking association under a 
federal charter is consummated and the resulting national banking association shall be 
considered the same business and corporate entity as the state bank, although as to 
rights, powers and duties the resulting bank is a national banking association. 

3. At the time when such conversion, merger or consolidation becomes effective 

(a) all of the property, rights, powers and franchises of the state bank shall vest in the 
national banking association and the national banking association shall be subject to and 
be deemed to have assumed all of the debts, liabilities, obligations and duties of the state 
bank and to have succeeded to all of its relationships, fiduciary or otherwise, as fully and 
to the same extent as if such property, rights, powers, franchises, debts, liabilities, 
obligations, duties and relationships had been originally acquired, incurred or entered into 
by the national banking association; provided, however, that nothing in this section shall 
be deemed to authorize the national banking association to maintain as its own office any 
office previously maintained by the state bank, and authority, if any, to maintain any 
such office shall be governed by applicable federal law; 

(b) any reference to the state bank in any contract, will or document, whether executed 
or taking effect before or after the conversion, merger or consolidation, shall be 
considered a reference to the national banking association if not inconsistent with the 
other provisions of the contract, will or document; 

(c) a pending action or other judicial proceeding to which the state bank is a party, shall 

not be deemed to have abated or to have discontinued by reason of the conversion, 
merger or consolidation, but may be prosecuted to final judgment, order or decree in the 
same manner as if the conversion, merger or consolidation had not been made; or the 
national banking association may be substituted as a party to such action or proceeding, 
and any judgment, order or decree may be rendered for or against it that might have 
been rendered for or against the state bank if the conversion, merger or consolidation 

had not occurred. 

4. As used in this section, the term "state bank" means any bank, trust company or other 
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banking organization engaged in the business of receiving deposits other than a mutual 
savings bank. For purposes of merger or consolidation under this section the term 
"national banking association" means one or more national banking associations, and the 
term "state bank" means one or more state banks. 

§ 195. Rules, regulations and orders 

The banking board by a three-fifths vote of all the members thereof shall have power to 
adopt, amend and enforce such rules, regulations and orders as it may deem necessary 
to enable it to administer and carry out the provisions of this article and to prevent 

evasions thereof. 

§ 208, Nondiscriminatory treatment of insured state banks and national 
banks 

Notwithstanding any other laws of this state, a state bank, which is incorporated in 
another state and whose deposits are insured by Federal Deposit Insurance Corporation, 
shall have the same protection, privileges and immunities, including the right to sue, 
collect debts, realize on collateral security, enforce liens, claims and obligations, and 
protect its property in this state, as a national bank whose principal office is located in 

the same state as such state bank, and such state bank and its shares, securities and 
evidences of indebtedness shall enjoy the same privileges, protections and immunities as 
those of such a national bank and shall not be subject to any disability, incapacity, 
restriction, regulation, penalty, fee, fine or taxation which is not imposed by this state in 
the case of such a national bank, provided however that this section shall not apply with 
respect to any state bank and its shares, securities and evidences of indebtedness unless 
such state bank’s state of incorporation has a statute with provisions substantially similar 
to this section which is applicable to a state bank incorporated in this state. As used in 
this section the term "state bank" shall mean any commercial bank or trust company. 

(PAGE } 



FFom: 
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RE: Casebook and selected Statutes 

Lissa, 
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Lissa 
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Statutes and Regulations, 2008 Edition. Currently, we have both finished publications expected to ship on or about January 4, 2008; in order to meet that 
date, we will need the casebook manuscript by August 27, 2007, and the selected statutes by October 17, 2007. Can you please let me know whether you still 
expect to meet those submission dates? If either of those dates will not work, I would appreciate it if you could give me your best estimate of when we will 
receive each manuscript. Please give me a call if you have any questions. 

Thanks, 
Jay B. Su-eirz 

Acquisition Editor 
West Law School Publishing 
651-848-9410 
iay .streitz(~,t homson .com 

Lissa L. Broome 

Wachovia Professor of BanKing Law 
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University of North Carolina School of Law 

CB # 3380 Van Hecke-Wettach Hall 

Chape~ Hill, NC 27599-3380 
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Dear Professors 
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Regulation of Bal~ Financial Sel~’ice Activities, Selected Statutes and 
Regulations, 2008 Edition. The current production schedule indicates 
that we should be sending out pages to you by August 24, 2007 and they 
would then be due back to me by September 14, 2007 Please let me know 
if there will be a problem ~vith this schedule. We will be going straight 
to final pages We will only be doing one pass of proofs 

I have attached two documents that may" be helpful to you during the 
production process. The third, the faxauth, updates your shipping 
address. Please complete the faxauth document and e-mail or fax it back 

I look forward to working with you If you have any questions or 
concerns please :feel flee to call me at 651-687-3922 or e-mail me at 
kathleen vandergon @thomson.corn 

Sincerely, 
Kathy" Vandergon 
Production Editor 
West Group 
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West Group 
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Dear Author: 
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In order to make the production process a smooth one, please carefully review the 
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x 1.50). The cost of the index will come out of your royalties. If you decide that you do 
want West Group to hire an outside contractor, please let us know. 

West Group is pleased you have chosen us to publish your book. We very much look 
forward to working with you. 

Sincerely, 

Roxy Birkel 
Team Coordinator 
Production Editor 
Analytical Law 
Roxanne.birkel@westgroup.com 

Kathy Vandergon 
Production Editor 
Analytical Law 
kathleen.vandergon@thomson.com 

Dennis Still 
Production Editor 
Analytical Law 
Dennis. still@thomson, com 
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expressed to West Group. Please provide your Index on disk, along with hard copy. 

If you prefer to have West Group hire an outside contractor to do your Index, please 
inform West Group of this decision. Most outside contractors charge approximately $1.50 per 
page to do the Index. Thus if your casebook is 1100 pages, your Index will cost $1650 (1100 x 
$1.50). The cost for the Index will be deducted from your royalties. 



From: 

Sent: 

To: 

Subject: 

katNeen.vandergon@thoms~n.com 

Friday, September 7, 2007 10:34 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Receipt of Final Pages 

Professor Broome 
I have received the final pages and we have started the final corrections. There should be no additional charges for any of the corrections. Once I have the summary and table 
of contents composed and checked I will be sending you all the front matter as well as the cover for review. Should be in about a week or so. 

Thanks, 
Kathy 



From: 

Sent: 

To: 

Subject: 

Attach: 

Jerry Markham <markhamj@fiu.edu> 

Monday, September 10, 2007 12:48 PM 

Broome, Li s~ L <lbroome@emml.unc.edu> 

Re: Chapter 11 and some homework 

BmMngcheleven.doc 

Lissa : 

Attached are my responses to your queries on Chapter 11 and some additional corrections, 

Jerry 

On 9/9/07 1:01 PM, "Lissa Broome" <lbroome@email.unc.edu> wrote: 

Hi Jerry -- I’ve attached Chapter 11 pdf for your review. I’m slammed trying to get everything else put together so I hope you have time to follow- 
up on the following that I flagged when I reviewed the chapter as possible areas for update. I think the new due date is to send everything to 

Thomson-West on Monday, Sept. 17 (a little over a week from now). 

I. Page 826, Note 2. I changed the references from Reg. B to Reg. R. You should be sure that the substance of Reg. R is not different from the 

last proposed Reg. B. 

2~ Page 825, Note 3. Is the proposal under Reg. R still as presented here? 

3~ Page 826, Note 4. Has the interim rule referred to in this note been replaced with a final rule? 

4. Page 828, Note 2. The link doesn’t work. 

5. Page 829, carryover paragraph. I modified this to indicate that there has been no action to permit financial subsidiaries of banks to engage 

in merchant banking activities. 

6~ Page 829, last paragraph before Questions and Notes. Review to see if the restriction of 12 CFR 225.174 have been dropped. 

7. Page 834, paragraph before NASD Regulation excerpt. Has the NASD changed names? 

8. Page 834, NASD Reg. excerpt. The link doesn’t work. 

9. Page 874, lasst paragraph before Questions and Notes. Have the proposed regulations referred to therein been finalized? 

]0. Page 873, Note 2. Have the proposed rules referred to therein been finalized? 

] ]. Page 879, Note 2. I found a different cite than the one you gave me (I used the official reporter). It looked like the same case to me, but 

you may want to double check me. 

Thanks, 

Lissa 



Bankingcheleven 

Lissa: 

The following are my corrections to Chapter 11 and responses to your queries: 

1. There are widow line captions or headings on pages 809, 820, 827, 882. 

Insert the following after the first paragraph (before Notes and Questions) on 
Page 826: 

A Presidential Working Group on Financial Markets was formed after the 
Stock Market Crash of 1987 to coordinate agency regulatory responses to 
market emergencies. That group is composed of the heads of the Treasury 
Department, the Fed, the SEC and the CFTC. However, the 
representatives on that working group are often at odds with each other on 
appropriate regulator}, responses to market events like the collapse of the 
Long-Term Capital Management hedge fund. David Barboza & Jeff 
Gerth, Who’s in Charge? Agency Infighting and Regulatory Uncertainty, 
N. Y. Times, Dec. 15, 1998, at C14. 

3. Page 826 Note 2 : In response to your query, this note is fine. 

Page 826 (sic) Note 3 : In response to your query, strike the last sentence in 
this note. 

Page 827 (sic) Note 4: In response to your inquiry: Strike this note. 

Page 826 Note 4: In response to your query: Strike the last sentence in this 
note and the link. If you need a cite try the following: 
http :i/search. ots.treas.goviquery.html? qt=underwriting+municipal+bonds+and 
+core+capital&charset=iso-8859-1&col=ots 

Page 828, n. 4: insert at the end of note 3: 

But see Regents of the University of California v. Credit Suisse 
First Boston, 482 F.3d 372 (5th Cir. 2007) (dismissing shareholder 
class action claims against investment banking firms that were 
alleged to have aided Enron’s accounting manipulations). 

Page 829 carryover paragraph: In response to your query: OK. 

Page 829 last paragraph: In response to your inquiry: The rule remains the 
same. 



Page 834: In response to your query: Insert at the end of the paragraph before 
the NASD heading describing the action against Citicorp: 

In 2007, the NASD combined its self-regulatory functions with 
those of the New York Stock Exchange. The combined entity is 
now called the Financi al Industry Regulatory Authority. 

11 Page 834: In response to your query: Drop the link reference and substitute 
the following: Citicorp Fined by N.A.S.D., N. Y. Times, Aug. 22, 1996, at 
D4. 

12. Page 846: strike the comma after the word "flipping" and strike the word 
"which" in the penultimate line in carryover paragraph. 

13 Page 857: Insert at end of carryover paragraph: 

Lay was convicted of those charges aider a bench trial, but died before his 
appeal was completed and the conviction was then set aside. 

14. Page 861: The link at the end of the paragraph needs to be on one line. It is 
broken up now. 

15 Page 865: strike the words "5.7 trillion in 1999" in the first sentence after the 
mutual fund heading and substitute the following to $11.2 trillion in 2007." 

16. Page 873: insert the following after the words "exchange-traded funds" in the 
6th line of the first full paragraph: 

("ETFs), initially 

17. Page 873 :strike the word "are" in the last line of the second paragraph and 
substitute the word "were." 

18. Page 874: Insert at end of carryover paragraph: 

That employee was acquitted of criminal charges for that conduct. 

19. Page 874: In response to your query on the last paragraph before Notes and 
Questions add the following: 

Some of these proposals proved to be more complicated than envisioned by 
the SEC and only limited reforms were adopted. See Jerry W. Markham, 
Mutual Fund Scandals--A Comparative Analysis of the Role of Corporate 
Governance in the Regulation of Collective Investments, 3 Hastings Business 
Law Journal 67, 94 (2006) (describing problems with the proposals). 



Page 875 (sic) Note 2 : In response to your quer?-: The rule proposal is still 
pending. 

21 Page 879 Note 2: In response to your inquiry, your cite is fine. 

22. Page 881: Ad a new note 8: 

8. Banks may operate their own hedge funds, but not always successfully. See 
Eric Dash, A Citigroup Investment Chief is Shutting Hedge Fund, N.Y. 
Times, Sept. 6, 2007, at C3. 

23 Page 882. Strike the words "tax away much" in third from last line of last 
paragraph and substitute the words "more than double" and then strike the 
words "from such offerings" at the end of that sentence. 

24. Page 883: Insert the following at the end of note 1 : See Eric Dash, Boards 
More Likely to Oust Underperforming Chief Executives, a Study Finds, N.Y. 
Times, May 22, 2007, at C6. 

25 Page 892 Insert a new Note 5: 

5. A credit crunch in the summer of 2007 raised concerns that commercial paper 
offerings might be difficult to complete. Carrick Mollenkamp, In Tight Market, 
Banks Woo Buyers for Commercial Paper, Wall St. J., Sept. 10, 2007, at C1. 



FFOB: 

Sent: 

To: 

Subject: 

Jerry Markham <markhamj@fiu.edu> 

Monday, September 10, 2007 2:34 PM 

Broome, Li s~ L <lbroome@emml.unc.edu> 

Re: Chapter 10 

The following are my comments on Chapter 10: 

1. Page 753 strike the last sentence in the first paragraph and substitute the following: 

In 2005, trust institutions held more than $20 trillion in fiduciary assets and another $68 trillion were held in safekeeping and custody accounts. 

l. Pages 760-61: Too much space between the notes. 

l. Page 770: Widow heading at bottom of page. 

I. Page 792: Insert a new note 3: 

3. As described in Chapter 14, the SWIFT payments system was used by the U.S. government to monitor terrorist financing activities, creating a storm of 

controversy. 

On 9/10/07 9:12 AM, "Lissa Broome" <Ibroome@email.unc.edu> wrote: 

Try this! 

Lissa 

Jerry Markham wrote: 

Lissa : 

The attachment was blank except for a case name. 

]erry 

On 9/9/07 10:16 AM, "Lissa Broome" <lbroome@email.unc.edu> <mailto:lbroome@email.unc.edu> wrote: 

Jerry -- I’ve incorporated all of your changes in Chapters 10-14. I hope 

to send you each today to review. I’m also looking at them to see if I 

see anything else that needs to be updated. I’ll let you know. This 

Chapter looks good. All the main cases were shepardized and are fine. 

The author’s instructions for the casebook preparation where it is not 
camera ready have 
*** all together instead of spaced as we did it. 
I’ve made a few other changes like that to conform to these instructions. 

The font is different than our book, but I assume they will pick the 
font. I have a new computer and I remember that I had to get our 
casebook font specially loaded on the program. I haven’t bothered here. 
The font you see is what it interprets our special font as~ 

Thanks. 

Lissa 



From: 

Sent: 

To: 

Subject: 

katNeen.vandergon@thoms~n.com 

Monday, September 10, 2007 3:55 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

maJckhamj@fiu.edu 

RE: Questions regarding Casebook production -- Regulation of Bank Fina~cia]Service Activities 3rd Edition 

Professor Broome 

Here are the answers to your questions regarding the formatting of the 
Third Edition casebook Let me know ifI can be of Ii~lther help-- 

1. Should ~ve have widow/orphan protection on or oft? Off 
2. Should we block protect casenames/headings or not? Do not block 
protect. We ~vill format main case titles and headings. 
3. Should we remove hard page codes? Remove. 
4. Should I convert a chart that is pasted in from Excel into a WP 
table? No. Actually it is best fl~r us if you could send the chart in as 
hard copy and will make into an image. 
5. Most of our current chapters have a header on each page (which also 
contains the page number) Should we remove the header and retain page 
numbering? We will fl~rmat the runnings heads, [’olios, cornerpieces It 
would be good to know what you would like fl~r running heads on the 
chapters, so if you could prnvide that it would be great. 
6. Should each chapter begin the page numbering at 1 ? (Right now we have 
each chapter set for the page it began on in the last edition, but that 
can be easily changed) Either is fine. 
7. In one chapter, I lost the margin settings that we were using for our 
camera ready copy and the chapter defaulted to regular margins Do you 
want me to reset or is that OK? As long as we can tell if there is 
material that needs to be indented further than a regular paragraph it 
is :fine. 
8. One chapter keeps locking up as one file, but seems :file when split 
into two separate files Is it OK to keep it at 2 files that are 
clearly marked? Yes. 
9. Do you want a hard copy of the chapters? A hard copy would be great. 
10. Do you want "floppy disks," or cds? CDs, if not sending 
electronically. 
11 Do you want the files transmitted electronically? That would be 
great. If submitting electronically, you really don’t need to send CDs. 

Kathy 

From: Lissa Broome [mailto:lbroorrle(~email.unc.edu] 
Sent: Monday, September 10, 2007 12:55 PM 
To: Vandergon, Kathleen (West) 
Cc: Jerry" Markham 
Subject: Questions regarding Casebook production -- Regulation of Bank 
FinancialService Activities 3rd Edition 

Hi Kathy - 

I am ~vorking in Word Perfect on the manuscript for the 3rd edition of 
our casebook which you will be doing the production work on for the 
first time (the first and second editions were camera ready). I’ve read 
ttnough the author guidelines, but I still had a couple of questions. 

1. Should we have ~vidowiorphan protection on or of I? 
2. Should we block protect casenamesiheadings or not? 
3. Should we remove hard page codes? 
4. Should I convert a chart that is pasted in from Excel into a 
table? 
5. Most of our current chapters have a header on each page (which 
also contains the page number). Should ~ve remove the header and retain 
page numbering? 
6. Should each chapter begin the page numbering at 1 ? (Right no~v we 
have each chapter set for the page it began on in the last edition, but 
that can be easily changed). 
7. In one chapter, I lost the margin settings that we were using 
for our camera ready copy and the chapter defaulted to regular margins. 
Do you ~vant me to reset or is that OK? 
8. One chapter keeps locking up as one file, but seems file when 
split into two separate files Is it OK to keep it at 2 flies that are 
clearly marked? 
9. Do you want a hard copy of the chapters? 
10. Do you want "floppy disks," or cds? 

11. Do you want the files transmitted electronically? 

Thanks for your answers to these questions We are on target (we thil~) 



to have everything to you next Tuesday, September 18. 

Lissa 

Lissa L Broome 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance 
UNC School of Law 
100 Ridge Road 
CB # 3380, Van Hecke - Wettach Hall 
Chapel Hill, NC 27599-3380 

919-962-7066 
F: 919-962-1277 

Web: http ://w,a~.law. unc. edu/banking 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Jerry. Markham <markhamj@fiu.edu> 

Monday, September 10, 2007 4:26 PM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

Re: Chapter 13 and One Question 

BankingCh 13co~rections.doc 

See attached for my COl~Cections to chapter 13. 

On 9/10/07 1:42 P’~{, "Lissa Broome" <lbroome@email.unc.edu> wrote: 

Jer~z -- 

Here is Chapter 13. 

On page 1011 I put some of note 5 into note 3. Put some of note 3 into a 
new" Note 4 and renumbered all the other notes. So please review this 
carefally, to see if you agree with the changes. 

Thanks. 

Lissa 



B ankingCh 13 corrections: 

Page 903: Strike everything in the last line of the first paragraph and substitute 
the following: 

insured institutions in 2007 was $153 trillion. 

2. Page 923, Note 5: In response to your query: Looks good. 

Page 928: in response to your inquiry: insert the following at the end of the 
Schwartz citation in the second line of the carryover paragraph:, review 
dismissed, 154 P.3d 999 (Cal. Sup. 2007). 

Page 935: Delete the parenthetical ("except for manipulation)" in fourth line 
of the paragraph preceding the Caiola case. 

Page 94444 Note 5: Delete sentence in the sixth line that begins: "Those 
contracts had a total of $110 trillion..." 

6. Page 952: Widow caption at bottom of page. 

Page 954 note 1: In response to your inquiry: Insert the following at the end 
of Note 1. 

The Supreme Court is now considering the issue of whether a bank 
can be held liable under a so-called "scheme" theory that would 
impose liability under Rule 10b-5 on a financial institution where 
the purpose and effect of a transaction was to portray falsely a 
company’s financial condition. Stoneridge Investment Partners, 
LLC v. Scientific-Atlanta, Inc., 443 F.3d 987 (8th Cir. 2006), cert 
granted, 127 S. Ct. 1873 (2007). 



Fl’om: 

Sent: 

To: 

Subject: 

Jerry. Ma~:kham <markhamj@fiu.edu> 

Monday, September 10, 2007 4:39 PM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

Re: Chapter 13 and One Question 

Chapter 13 and your changes look good. 

Jer~ 

On 9/10/07 1:42 P2~L "Lissa Broome" <lbroome@email uric edu> wrote: 

Jerry -- 

Here is Chapter 13 

On page 1011 I put some of note 5 into note 3 Put some of note 3 into a 
new Note 4 and renumbered all the other notes. So please review this 
carefully, to see if you agree with the changes. 

Thanks 

Lissa 



From: 

Sent: 

To: 

Subject: 

katNeen.vandergon@thoms~n.com 

Tuesday, September 11, 2007 7:17 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

RE: More Questions regarding Casebook production 

You can start sending in chapters as you complete them You will want to 
send them to your acquisitions editor I’m assuming that would be Jay 
Streitz as he is handling the stat supp. He will need to turn the j ob 
live for us so we can start the production work. 

Thanks, 
Kathy 

..... Original Message ..... 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent: Monday, September 10, 2007 3:51 PM 
To: Vandergon, Kathleen (West) 
Subject: More Questions regarding Casebook production 

Kathy -- Would it help to receive electronic copies of some of the 
chapters that are finished? We’re close to being done now on 1, 3, 
10-14 Or, would it be better to get them all at once? 

Lissa 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, (;enter ~2~r Banking and Finance UNC School o fLaw 100 Ridge 
Road CB # 3380, Van Hecke - Wettach Hall Chape[ tliH, NC 27599-3380 

919-%2-7066 

F: 919-962-1277 

Web: http://www law.unc.edu/bankin~ 



From: 

Sent: 

To: 

Subject: 

Jerry Markham <markhamj@fiu.edu> 

Tuesday, September 11, 2007 4:16 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Re: Chapter 14A and a Question 

Con’Lments on Chapter14A 

Page 11 : In response to your inquiry, delete the last sentence in the paragraph 
just before the Questions and Notes subheading and substitute the following: 

The FDIC amended its rules to address several issues concerning U S branches of 
foreign banks. Among other things, those rules adopt a risk-based asset pledge 
requirement and reformation and examination requirements for foreign banks that 
own branches or depository institution subsidiaries seeking FDIC deposit 
insurance 70 Fed Reg. 17550 (April 6, 2005). 

Page 20, Note 1. I thought we used the abbreviation "Fed" rather than "FRB." 
Should those references be changed in that note? 

Lissa Broome wrote: 

> Jerry, -- 
> 

> Attached is the first half ol! Chapter 14. We lost some of our formatting 
> (margins), but the West person said not to worry about it. She also said 
> to take out Block Protect, and the widow/orphan prevention code 

> Here’s the question. 

> On page 11 in the last paragraph before Questions and Notes there is a 
> reference to a proposed regulation. I think the final reg. is at 70 Fed. 
> Reg. 17560 (Apr 6, 2005). Couldyou take a look (www.gpoaccess gov) and 
> prpose how to change the language of the paragraph ? 
> 

> Thanks 
> 

> Lissa 

> Lissa L. Broome 
> Wachovia Professor of Banking Law 
> Director, Center [’or Banking and Finance 
> UNC School of Law 
> 100 Ridge Road 
> CB # 3380, Van Hecke Wettach Hall 
> Chapel Hill, NC 27599-3380 
> 

> 919-962-7066 
> F: 919-962-1277 
> Web: http:/iw~’.law-.unc.edLvbanking 

> Name: Chaptar 14A.pdf 
> Chapter 14A.pdf Type: Portable Document Format (applicatiol~’pd£) 
> Encoding: base64 
> Download Status: Not doxvnloaded with message 



Fl’om: 

Sent: 

To: 

Subject: 

Jerry. Markham <markhamj@fiu.edu> 

Wednesday, September 12, 2007 9:49 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

FW: 14b 

...... Forwarded Message 
From: Jerly Markham <markhan!l@fiu.edu> 
Date: Wed, 12 Sep 2007 09:41:44 -0400 

To: Jel~ Markham <markhamj@Iiu.edu> 
Conversation: 14b 
Sulziect: Re: 14b 

Lissa: attached are my corrections to 14B. 

Jerly 

On 9/11/07 5:57 PM. "Jerly Markham" <markhamj@fiu.edu> wrote: 

> ss 

...... End o17 Forwarded Message 



From: 

Sent: 

To: 

Subject: 

Attach: 

Jerry Markham <markhamj@fiu.edu> 

Wednesday, September 12, 2007 12:36 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Re: 14b 

bancorrects to 14B.doc 

Try this? 

On 9/12/07 10:16 AM, "Lissa Broome" <Ibroome@email.unc.edu> wrote: 

Hi Jerry -- No attachment! Can you try again? 

Thanks. 

Lissa 

Jerry Markham wrote: 

...... Forwarded Message 

From: Jerry Markham <markhamj@fiu.edu> <mailto:markhami@fiu.edu> 

Date: Wed, 12 Sep 2007 09:41:44 -0400 

To: Jerry Markham < markhamj@fiu.edu> < mailto: markhami@fiu.edu > 

Conversation: 14b 
Subject: Re: 14b 

Lissa: attached are my corrections to 14B. 

Jerry 

On 9/11/07 5:57 PM, "Jerry Markham" < markhamj@fiu.edu> < mailto: markhami@fiu.edu > wrote : 

ss 

...... End of Forwarded Message 



Corrections to Chapter 14B 

Page 7: in response to your inquiry: leave cite as is. 

Page 112: Change the tense in first paragraph to past tense, i.e., "has been" to "was’ and 
strike "being" and "are" to was" 

Page 12: Strike the words" in 1 Member States:" in second line of the third paragraph 
and substitute "for over 300 million individuals" 

Page 12: Strike the word "has" in third line of third paragraph and substitute: ",as well as 
Sweden and Denmark, have" 

Page 13" Make the word "spoofs" singular in third line of last paragraph. 

Page 14: Strike the comma after the word "National" in second line of third paragraph. 

Page 21: insert at end of Note 4: 

The IMF rejected such a proposal in favor of"collective action" contract clauses 
in syndicated bank loans that allow the banks to renegotiate sovereign debt 
without requiring the agreement of all participating banks. In the past, 
negotiations over restructuring sovereign debt broke down because unanimous 
agreement could not be reached among the participating banks on the 
restructuring terms, causing the IMF to intercede and bail out the banks. 
Guidelines were also created setting forth the conditions under which the IMF 
would bailout a defaulting country. John B. Taylor, Global Financial Warriors, 
The Untold Story of International Finance in the Post-9/11 World 111-132 (2007). 

Page 31: In response to your query: The rule proposal in the first paragraph after the bar 
is still proposed but is in final stages. 

Page 31: In response to your query: The Interim Rule referred to in the second paragraph 
after the bar is now final. Its cite is 72 Fed. Reg. 44768 (Aug. 9, 2007). 

Page 32 strike the colon after the words "measured against" in fifth line of second 
paragraph. 

Page 34: Strike Note 3 (it is repetitive of earlier material) and make Note 4 Note 3. 



From: 

Sent: 

To: 

Subject: 

Jerry Markham <markhamj@fiu.edu> 

Saturday, September 15, 2007 9:59 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Re: Chapter 11 -- 2 additional questions 

Re my note 11. Leave the link as is but add "(last visited 2004)" 

Re my Note 23: The last sentence in the last paragraph before Notes and Questions on Page 882 and before the Financial Times cite (leave the cite) should 
read as follows: 

Congress also began considering legislation that would more than double the tax on private 
interest" that presently are taxed at capital gains rates. 

equity profits known as "carried 

On 9/14/07 9:51 PM, "Lissa Broome" <lbroome@email.unc.edu> wrote: 

Jerry -- 

Note 11. on your response to me. Says to substitute a reference to a NY Times article. We have quoted from the Nasdaq News article. Do you 

want to paraphrase/rewrite the four paragraphs that are the direct quote of the nasdaq news article at p. 834? 

Note 23. on your response to me. Could you type the sentence as you would like it to appear? Your revisions don’t make sense to me and I’m not 

sure enough of the substance to venture what you meant. 

Thanks. 

Lissa 

Jerry Markham wrote: 

Re: Chapter 11 and some homework Lissa: 

Attached are my responses to your queries on Chapter 11 and some additional corrections. 

Jerry 

On 9/9/07 1:01 PM, "Lissa Broome" <Ibroome@email.unc.edu> <mailto:Ibroome@email.unc.edu> wrote: 

Hi Jerry -- I’ve attached Chapter 11 pdf for your review. I’m slammed trying to get everything else put together so I hope 
you have time to follow-up on the following that I flagged when I reviewed the chapter as possible areas for update. I 

think the new due date is to send everything to Thomson-West on Monday, Sept. 17 (a little over a week from now). 

]. Page 826, Note 2. I changed the references from Reg. B to Reg. R. You should be sure that the substance of Reg. 

R is not different from the last proposed Reg. B. 

2. Page 825, Note 3. Is the proposal under Reg. R still as presented here? 

3. Page 826, Note 4. Has the interim rule referred to in this note been replaced with a final rule? 

4. Page 828, Note 2. The link doesn’t work. 

5. Page 829, carryover paragraph. I modified this to indicate that there has been no action to permit financial 

subsidiaries of banks to engage in merchant banking activities. 

6. Page 829, last paragraph before Questions and Notes. Review to see if the restriction of 12 CFR 225.174 have 

been dropped. 

7. Page 834, paragraph before NASD Regulation excerpt. Has the NASD changed names? 

8. Page 834, NASD Reg. excerpt. The link doesn’t work. 

9. Page 874, lasst paragraph before Questions and Notes. Have the proposed regulations referred to therein been 

finalized? 

10. Page 873, Note 2. Have the proposed rules referred to therein been finalized? 

l]. Page 879, Note 2. I found a different cite than the one you gave me (I used the official reporter). It looked like the 

same case to me, but you may want to double check me. 

12. 
Thanks, 

Lissa 



From: 

Sent: 

To: 

Subject: 

Jerry Ma~:kham <markhamj@fiu.edu> 

Friday, September 28, 2007 9:52 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Re: One more addition: 

Lissa: 

Is it to late to add the following before Section B on page 1060 in the 
present addition of the book: 

Japan enacted a new Financial Instruments and Exchange Law that ~vent 
into effect in October 2007. This new- law that expanded the government’s 
regulation of securities and derivative transactions and increased 
disclosure requirements for unsophisticated investors. Following the 
American lead, exchange listed companies are now required to file quarterly 
financial repots and to establish internal controls. The government Post 
Office, Japan Post, is also being privatized, a move it is thought will push 
Japanese investors into stock and other private investment medituns like 
mutual funds 

Jerry 

On 9/26/07 10:06 AM, "Lissa Broome" <lbroome@email.unc.edu> wrote: 

tli Jerry -- 

tlere are the final items. 

I especially need your input on the Preface document 

If we can add back in the I)imension case (which I inadvertantly left 
out) to Chapter 4, I’ll revise the Full Table of Contents to include 
that too. 

Lissa 



Sent: 

To: 

Subject: 

Jerry Ma~:kham <markhamj@fiu.edu> 

SatuMay, September 29, 2007 10:04 AM 

Broome, Li s~ L <lbroome@emal.unc.edu> 

Intemet BaJlk t~lure 

Could we add the following after the first sentence on old page 314: 

NetBank,one of the first internet banks, failed in 2007 as the result of 
faulty lending practices. It was the largest bank failure in fourteen years. 

Jelly 



Fl’om: 

Sent: 

To: 

Subject: 

Jerry. Markham <markhamj@fiu.edu> 

Sunday, November 11, 2007 10:31 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Page Proof corrections 

Lissa: 

Set forth below are my corrections to ;vhat I hope is the last round of page 
proofs However, on that score there is a lot of text being moved from page 
to page because of widow lines. Can we assume that those changes will not 
cause more problems? 

A couple of new items that we should include in next year’s revision are: 
American Express just settled its suit against Visa (see discussion at page 
501 of 3rd ed.); We need a section on the subprime crisis and describe SIVs 
and the SIV rescue fund 

Anyway here are my corrections: 

1. Page 82: Just before last paragraph is the following "Y(5)5F" Delete it 
and add a bar to separate case. 

2.Page 341: The word "technique" is misspelled in second to last line of the 
last full paragraph 

3. Page 608 Note 2: The note says that the North Arlington case is excerpted 
in Chapter 1, actually it is Chapter 2’???? 

4. Page 929: There are several typos that are the sut~ject of the editor’s 
queries I assume you will respond to those issues 

I still can’t believe that we are going into a third edition--it only seems 
like yesterday that we started this project[ 

Jer~ 



FFom: 

Sent: 

To: 

Subject: 

Jerry Markham <markhamj@fiu.edu> 

Thursday, November 15, 2007 3:22 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Re: Banking Index 

Note that eight federal agencies released a notice of proposed rule making requesting a comment on a model privacy form that financial institutions could use 
for their privacy notices to customers that are required by the Gramm-Lech-Bliley Act), Com. Fur. L. Rep. (CCH) ¶ 30,461;72 Fed Reg. 1493 (March 29, 2007). 

On 11/15/07 9:41 AM, "Lissa Broome" <lbroome@email.unc.edu> wrote: 

Sure. We can send it out tomorrow for Monday delivery. 

Thanks. I noticed the pages got off by i at about 591. I wouldn’t worry about any page changes caused by widow/orphan line changes in this 
draft. We’ll be close enough. 

Lissa 

Jerry Markham wrote: 

Could I send any index changes to you tomorrow? 

Jerry 

On 11/15/07 9:15 AM, "Lissa Broome" <lbroome@email.unc.edu> <mailto:lbroome@email.unc.edu> wrote: 

Hi Jerry -- I’m just about through the book and hope to send back the 

pages today. I’ll update the index accordingly. If you’ve already done 

any updating, let me know what you’ve done and send it on so we don’t 

duplicate effort. 

Thanks. 

Lissa 



References are to Pages 

ACCOUNTING ISSUES 

Balance sheet, 157-158 

Derivatives, 839-847 

Income statement, 155-157 

Letters of credit, 488-495 

Pooling of accounts, 624-625 

Purchase method, 624-625 

AFFILIATE TRANSACTIONS 

Restrictions, 243-245 

ANNUITIES 

Fixed, 855 

Variable, 855 

Nalional banks, 179-184 

ANNUNZIO-V~’LIE ANTI-MONEY 

LAUNDERING CONTROL ACT OF 1992 

Description~ 262, 960 

.&NTITRUST 

Change In Bank 

Control Ac~, 626 

Community needs, 635-639 

Deposit caps, 648-650 

Director interlocks, 654-657 

General, 591-647 

Fed guidelines, 640-642 

Hart-Scott-Rodino, 626 

Herfindahl-Hirschman 

Index, 639-641, 643-648 

Market concentration, 638- 639 

Mitigating factors, 644-647 

Regulatory approvals, 624-652 

Relevant market, 626-634 

Reviews, 625-626 

Thrifts, 649-652 

ANTI-TYING, 251-253 

ASSETS 

Investments, 279-280 

Loans, 285-297 

Real estate, 279 

Securities trading, 280-282 

ATMS 

As branches, 603 

Electronic Funds Transfer At",, 509-512 

Preemption of tees, 444 

Sta*e regulation, 449-451 

B,42q~RS ACCEPTANCES 

Description, 485-486 

BANK FOR INTERNATIONAl, 
SETTLEMENTS 

Description, 519, 902-903 

BANK HOLDING COMPANIES 

Antitrust review, 625-626 

Bacl~_ round, 48 

Business of ban~ng, 180 

Douglas amendment~ 49-50, 617 

Interstate banldng, 608-616 
Nonbank banks, 50 

Permitted activities, 226-233 

Regulatory structure, 215-216 

B.~’qK MERGER ACT OF 1966 

Description, 625 

BANK NOTES 

Bank currency, 14 

Shinplasters, 16 

Stamp Payments Act, 16-17, 277 

BANK OF THE UNITED STATES 

First bank, 8-9 

Second bank, 9-10 

BPd~K SECRECY ACT OF 1970 

Description, 954-958 

BANK SERVICE CORP. 

General, 214 

BASIC ACCOUNTS 
Description, 439-440 

BASEL COMMITTEE 

Basel proposal, 523-526 

Capital requirements, 519-523 

Concordant, 909 

Description, 902-905 

Money laundering, 953-954 

BILLS OF CREDIT, 4-7 

BOUNCED CHECKS 

Bounce protection, 449-450 

Fees, 450 

B.~LANCE SHEETS BRADY BONDS 
Explanation, 157 Description, 951-952 



BRPd~CHING 

ATMs~ 603 

History, 43-47, 591-616 

Riegle-Neal, 53, 616-621 

Thrifts, 600-603 

BROKERED DEPOSITS 

Description, 467 

CAMELS 

Description, 521, 533-539 

C.APITAL REQUIRFaVIENTS 

Basel Accord, 519-523 

Basel Proposal, 523-526 

Bank for International 

Settlements, 519 

CAMELS, 521 

Capital tiers, 521-522 

Corrective actions, 562 

Description, 533-539 

Securitizations, 529-530 

Subordinated debt, 530-531 

Thrills, 531 

CEASE AND DESIST ORDERS 

Affiliated parties, 564 

Authority~ 542 

CERTIFICATES OF DEPOSIT 

As securities, 440-442,467-470 

CHANGE IN BANK CONTROL 

ACT OF 1978 

Description, 626 

CHARTERING 

National bank, 170 

State bank~ 170- ] 75 

CHECK 21 
Description, 459 

CHECK CLEARING 

Clearing houses, 27-29 

Federal Reserve Board, 30-32 

CHECKING ACCOUNTS 
TransaOion accounts, 123-124 

CIVIL MONETARY PENALTIES 

Authority, 543-544 

CLEARING HOUSES 

History, 27-29 

COMMERCIAL PAPER 
Bank activities, 792-794 

COMM ODITY EXCHANGE 

ACT OF 1936 

Description, 799-800 

COMM ODITY FUTURES 
MODERNIZATION ACT 

Securities laws, 829-838 

Single stock futures, 81 ] 

Treasury amendment, 818-821 

COMM ODITY FUTURES 

TRADING COMMISSION 

Creation, 799 

Jurisdiction, 811-812 

COMMUNITY REINVESTMFANT ACT 

Application, 399-400 

Assessment area, 406 

Mergers, 405 

COMPETITIVE EQUALITY 
BANKING ACT 

Background, 96 

CREDIT CARDS 

Debit cards, 500 

Description, 495-498 

Smart cards, 503-504 

CREDIT UNIONS 

Comlnon bond, 83-86 

Comparison, 77-83 

Federal Credit Ulfion Act, 76 

History, 77-83 

National Credit Union Adnfinistration, 83 

CRIME CONTROL 

ACT OF 1990 

Fraudulent conveyances, 561 

CRIMINAL ACTIONS 

Penalties, 582-586 

DEBIT CARDS 
Description, 500 

DEPOSIT ACCOUNTS 

T)q)es of, 438-439 

DEPOSIT BROKERS 
FDIC coverage, 467 

DEPOSIT C.APS 
Application, 647-649 

DEPOSITORY INSTITUTIONS 
DEREGULATION AND MONETARY 
CONTROL ACT OF 1980 
Background, 90 

DERIVATIVES 

Accounting treatment, 841-847 

Bank entry, 809-810 

CFTC, 799, 811-812 



Commodity Exchange Act, 798-800 

Commodity Futures 

Modernization Ac~, 730, 811, 829-839 

Credit derivatives, 812-814 

Dealers~ 806-807 

Description, 803-806 

End-users, 806-807 

Forward contracts, 803 

Futures~ 804-805 

Futures conmfission 

merchants, 810 

Hed~ng, 812 

Hybrids, 829 

Jurisdictional disputes, 811-812 

Margin~ 804-805 

Options, 805-806 

Over-the-counter, 822 

Secondary liability, 847 

Single stock fl~tures, 811 

Swaps, 804-805, 822-828 

Treasury amendment, 818-822 

DIRECTOR INTERLO CKS 

Antitrust concerns, 654 

Mutual funds, 766-771 

DISCOUNT BROKERS 

Operation by bank, 712-717 

DIVERSITY JURISDICTION 
National banks, 206-208 

D’OENCH DOCTRINE 

Description, 587-591 

EDGE ACT 

Description, 913-916 

ELECTRONIC FUNDS TRANSFER ACT 

ATM surcharges, 505-507 

ELECTRONIC TRANSFERS 

CHIPS, 696 

FedWire, 959 

Herstatt risk, 699-700 

Problems, 699-700 

SWIFT, 696 

E-MONEY 

Description, 511-513 

F~NVIRONMENTAL CONCERNS 

Lender liability, 298-302 

EQUAL CREDIT OPPORTUNITY ACT 

Burden of prooL 393-398 

Description, 390-393 

Unmarried couples, 390-393 

ESCHEAT LAW’S 

Bankers Trust, 476-485 

Description, 475-476 

EURODOLLARS 
Description, 919-924 

FACT ACT, 269 

FAILED BdLNKS 

Cross-guarantees, 555-558 

Director liability, 575-576, 579-581 

D’Oench doctrine, 587-591 

Priorities, 560-563 

Resolution, 551-553 

Risks, 553-555 

Source of strength, 558-560 

Systemic risks, 555 

FAIR CREDIT AND CHARGE CARD 

DISCLOSURE ACT 

Description, 363-364 

FAIR CREDIT BILLING ACT 

Description, 364-367 

Liabilities, 367-369 

FANNIE MAE 

Description, 309-312 

FED FUNDS 
Description, 138,478 

FEDERAL DEPOSIT INSURANCE 

CORPORATION 

Coverage, 462-466 

Deposit brokers, 467-470 

Enforcement powers, 539-544 

History, 37 

Moral hazard, 463 

Numbers insured, 154 

Structure, 37-38 

FEDERAL DEPOSIT INSURANCE 

CORPORATION IMPROV~rVlENT 

ACT OF 1991 

Background, 97 
Corrective actions, 532 

FEDERAL FUNDS 
Description, 138,478 

FEDERAL HOME 
LOAN" BANK BOARD 

Criticism, 569-570 

Functions, 64 

Replaced, 97 

FEDERAL RESERVE SYSTFa~¢I 

Birth, 29-30 

Check clearing, 30-32 

Currency, 32-33 

Discount rate, 136-138 

Federal Open Market Committee, 125, 131-136 

Federal Reserve Banks, 126 



Fed-Treasury Accord, 38-41 

Greenspan, Alan, 142-144 

Independence, 38-41 

Marlin, William McChesney, 39-41 

Monetary policy, 33-36, 38-41, 124-125 

Notes, 32-33 

Open market operations, 124-125, 131-136 

Purposes and functions, 126-127 

Reserve requirements, 126-130 

Systemic risks, 145-151 

FEDERAl. SAVINGS .42~D LO.42~ 

INSURANCE CORPORATION 

Abolished, 96-97 

Background, 64 

Coverage, 90-91 

Receivers, 88-90 

FINANCIAL CRIMES 

STRATEGY ACT OF 1998 

Description, 958 

FIN.ANCIAL Fa~cIBARGO S 

Description, 971 

Office of Foreig~ Assets Control, 971-975 

FINANCIAL HOLDING COMPANIES 

Affiliate transactions, 243-244 

General, 233-238 

Merchant banldng, 528-~29 
Powers, 240-242 

FINANCLAL INSTITUTIONS 

REFORM~ RECOVERY AND 
F.N F O R C l~I F~NT ACT 

Background, 96-97 

Enforcement, 97 

Failed institutions, 560-562 

FINANCIAL INSTITUTIONS 

REGIILATORY .a~ND INTEREST 

RATE CONTROL ACT OF 1978 

Background, 90 

FINANCIAL INSTITUTIONS 

SIIPERVISORY ACT 

Background, 540 

r FIN.42qCIAI. SER~ ICES REGULATORY RELEIF ACT 

Description, 182 

FINANCIAL SUBSIDIARIES 

General, 224 

FOREIGN BANK SUPER~ ISION 

ILNH,~dNCEMENT ACT OF 1991 

Description, 909-911 

Requirements, 909-911 

FOREIGN EXCHANGE 

Netting, 820-821 

Operations, 819-821 

Treasury amendment, 818-820 

FREDDIE MAC 

Description, 309-312 

FIINCTIONAL REGIILATION 

See GRA?d)~cI-LEACH-BLI LEY 

GARN-ST GERMAIN DEPOSITORY 

INSTITUTIONS ACT OF 1982 

Background, 90 

GEOGRAPHIC LIMITS 

ATMs, 603 

Douglas amendment~ 49-50 

General, 592-609 

History, 43-44 

Riegle-Neal, g3 

GINNIE MAE 

Description, 31 g 

GLASS-STEAGALL ACT 

History, 41-42 

Director interlocks, 656 

GOLD STANDARD 

Description, 943-953 

GOLDSMITHS, 8 

GRAMM-LEACH-BLILEY ACT 

Antitrust issues, 625-626 

Background, 722-723 

Broker-dealer registralion, 724-725 

Commercial paper, 795 

Crop insurance, 871 

Financial subsidiaries, 224 

Financial holding companies, 233-235 

Foreign banks, 909-911 

Functional regulation, 239-240 

Insurance, 853-855 

Investment advisers, 776-777 

Merchant banking, 752-755 
Over,flew, 55-58 

Privacy, 265-267 

Underwriting, 726-727 

Unitary thrift holding companies, 118 

Usury, 359 

HART-SCOTT-RODINO 

ANTITRHST IMPROVEMF_NTS 

ACT OF 1976 

Application, 625-626 

HEDGE FUNDS 

Background, 777-778 

CFTC regulation, 783 

Long Term Capital Manage~nent, 777 

OffShore funds, 783 

Prime brokers, 781 

SEC reg~dalion, 782 



Systemic risks, 146-149 

HOME EQUITY LOAN CONSUMER 

PROTECTION ACT 

Home equity loans, 369-371 

INCOME STATILM[ENTS 

Banks~ 155-157 

INSUFFICIENT FUNDS 

Charges, 450 

INSURANCE 

Bank advantages, 857-860 

Bank holding companies, 879-880 

Crop insurance, 871 

Gramm-Leach-Bliley, 880-896 

Fixed annuities, 855-856 

History, 850-853 

McCarran-Ferguson Act, 855 

National banks, 861-868 

Nalional char/ers, 894-896 

Nature of, 850-852 

Place of 5000~ 861-868 

Preemption, 864-868 

State banks, 871-872 

State regulation, 883-890 

Subsidiaries, 881-882 

Underwriting, 880-882 

Variable ammities, 855-857 

INTEREST RATES 

Deposit accounts, 42-43 

Discount rate (Fed), 136-138 

Usury, 7 

INTERMEDIARIES 

Banks as, 122-123 

INTERNATIONAL BANKING 

ACT OF 1978 

Description, 911 

Edge Act Corporations, 913-917 

Grandfather Provisions, 911 

INTERNATIONAL LENDING 

SUI ERVISION ACT of 1983 

Loan loss reserves, 953 

INTERNATIONAL MONETARY FUND 

Background, 943-952 

Rescue operations, 953 

Special Drawing Rights, 947-950 

INTERNATIONAL REGULATION 

Act of Stale, 919 

Bank lbr International Settlements, 519, 902-903 

Basel Committee, ~ 19-524 

BCCI, 905-908 

BNL, 908-909 

Comparative regulation, 924-943 
Coordination, 909-910 

Edge Act, 913-916 

European Union, 939-941 

FBO supervision, 910-911 

Foreign Bank Supervision 

Enhancement Act of 1991, 909- 910 

Germany, 933-939 

Gramm-Leach-Bliley Act, 911 

Grandt:ather provisions, 911 

IOSCO, 912 

Japan, 925-929 

NAFTA, 941 

Representative offices, 909 

Uniled Kingdom, 929-933 

INTERNET BAN~NG 

General, 271-278 

OCC approval, 276-278 

INTERSTATE B,~NKING 

Compacts, 608-616 

Rieg]e-Neal, 616-620 

IOSCO 

Description, 912 

KAYE, SCHOLER 

Controversy, 564-570 

LAVCYER LIABILITY 

FOR FAILED INSTITUTIONS 

Kaye, Scholer, 564-570 

O’Melveny & Meyers, 576-579 

LEGAL TENDER, 2, 18-21 

LETTERS OF CREDIT 

Accounting treatment, 495 

Description, 488-491 

Stand-by letters, 491-494 

LIFELINE ACCOUNTS 
Description, 439-440 

Collateralized mortgagu obligations, 323-326 

Enviromnental liability, 298-302 

Insider loans, 291-297 

Lending Limits, 285-291 

Loan participations, 304-309 

Loss reserves, 302-304, 953-954 

Mortgage-backed, 315-322 

Regulation, 285-302 

Secondary loan market, 309-313 

Securitization, 313-315, 326-338 

Syndicated loans, 304-309 

MARGIN REQUIRFa~IENTS 

Regulation T, 751-755 

Regulation U, 755-758 

Regulation X, 755-758 

MCCARRAN-FERGHSON ACT 



Background, 8 5 5 

MCFADDEN ACT 

Application, 55-61 

History, 45-47 

MERCHANT BANKING 

Capital, 528-529 

GLBA provisions, 728-729 

MERGERS AND ACQUISITIONS 

Bank advisers, 764-766 

Business concerns, 622-624 

Conflicts, 245-251 

Forms, 621-622 

Regulatory approvals, 624-625 

MONETARY COMMISSION, 30 

MONETARY POLICY, 

Discount rate, 136-138 

Federal funds rate, 136-138 

Federal Reserve Board, 33-36, 124-125 

Open market operations, 131-136 

Reserve requirmnents, 126-130 

MONEY, 

Bills of credit, 4-7 

Legal tender, 2, 18-21 

Lenders, 7 

Medium of payment, 1 

MONEY LAUNDERING 

Background, 259-265, 953-971 

Bank Secrecy AO, 954-957 

Currency transaction reports, 954-957 

FinCen, 958 

International efforts, 964-965 

Know-your-customer, 959-964 

Smurfing, 957-958 

Suspicious Activity Reporls, 957, 959-960 

Travel Act, 954 

MONEY LAUNDERING 
CONTROL ACT OF 1986 
Description, 957 

MONEY LAUNDERING 

PROSECUTION IMPROVEMENTS 

ACT OF 1988 

Description, 958 

MONEY LAUNDERING 
SUPPRESSION ACT OF 1994 
Description, 958 

MONEY MARKET ACCOUNTS 

History, 50 

Cash Management Accounts, 50-53 

Bank regulation, 711 

Suitability rule, 737-740 

NATIONAL BANK ACT 

tlistory, 21-22 

NATION,~ BANKS 

Annuity sales, 179-184 

Dealing in stocks, 22-24 

Financial subsidiaries, 224-225 

Insurance operations, 189-194, 862-864 

Numbers, 152 

Operaling subsidiary, 214-224 

Powers, 167-188 

Preemption, 189-195, 211-238 

Trusl powers, 659-691 

Usury, 344-354 

Visitorial powers, 200-212 

NATIONAL CURRENCY ACT, 21-22 

NETTING 

tlerstatt risk, 700-701 

Setoff, 473-474 

NONBANK B.ANKS, 227-231 

OFFICE OF FOREIGN 

ASSETS CONTROL 

Description, 971-975 

OFFICE OF THE COMPTROLLER 
OF THE CURR ,ENCY 
History, 22 

OFFICE OF THRIFT SUPERVISION 

Background, 105 

OPERATING SUBSIDIARY 

General, 214-216 

Preemption, 216-224 

OTHER DEPOSITORY INSTITUTIONS 

Labor banks, 87 

Morris Plan, 87 

Others, 107-109 

Postal Savings Banks, 87 

PAYDAY LENDING 

Charter renting, 435 

Description, 435-437 

TILA, 436-437 

PREF~IPTI ON 

Federal Sa~qngs Associations, 67-74 

General, 188-195 

Insurance, 864-865 

Sta:ie predatory lending la~vs, 419-420 

Trusl powers, 660-663 

MUNICIPAL SECURITIES PREDATORY LENDING 
RULE MAKING BOARD Description, 413-419 



Preemption, 419-433 

PRIVACY CONCERNS 

Disclosures, 256-265 

Gramm-Leach-Bliley, 265-270 

PRIVATE EQUITY 

Background, 784-785 

Carried interest, 785 

PIPES, 785 

Regulation, 785 

RE,M2 ESTATE SETTLIL~cIENT 

PROCEDURES ACT 

Description, 407 

Mor’,gage brokers, 407-411 

REDLINING 
Description, 399-400 

REGHLATORY STRHCTURE 

Description, 167-170 

Dual regulation, 21-22, 167-170 

REGHLATORY THI~MES 

Branching, 60, 120 

Competition, 59, 120 

Dual chartering, 59-60, 119 

General, 58-61, 119-121 

Grandfather provisions, 61, 120-121 

Industrial banks, 59, 119 

Limited entry, 59, 119 

Regulatory arbitrage, 59, 119 

Safety and soundness, 61, 120 

RF3IOVAL ORDERS 
Authority, 542 

REPOS 

Description, 478-482 

Problems, 478-485 

RESER’~ E REQUIRFxVIENTS 

Fed requirements, 126-130 

RESOLUTION TRUST 

CORPORATION 

Description, 570-574 

Powers, 560-563, 570-574 

RETIRFa~clENT CDS 

Description, 868 

RIEGLE-NEAL INTERSTATE 

BANKING AND BRANCHING 

EFFICIENCY ACT OF 1994 

Branch banking, 53 

Deposit production, 619 

Interstate branching, 617-619 

Use, 695 

SALLIE MAE 
Description, 327-329 

SARB,~’~TES-OXLEY ACT, 225-226, 292, 586- 

587 

SAVINGS ASSOCIATIONS INSURANCE 

FUND 

Creation, 96-97 

SAVINGS & LO.a~NS 

See THRIFTS 

SAVINGS AND LOAN 

HOLDING COMPANY ACT 

Description, 656 

SAVINGS BANKS 

See THRIFTS 

SECONDARY LIABILITY 

Derivatives, 847-849 

Securities, 849 

SECHRITIES ACTIVITIES 

Broker-dealer registration, 708-711, 724-726 

Clearing and settlement, 711,758-764 

Commercial paper, 792-794 

Glass-Steagall, 703-719 

Government securities, 279-285, 711 

Gramm-Leach-Bliley, 722-727 

History, 701-722 

Margin requirements, 7S 1-758 

Markups, 735-737 

Merchant banking, 727-729 

Merger advisers, 764-766 

Municipal securities, 711 

Mutual funds, 766-777 

Record keeping, 740-741 

Sales violations, 730-735 

SROs, 730-735 

Shared regulatory authority, 711 

Stock analysts, 744-745 

Suitability rules, 737-740 

Thrills, 719-721 

Transfer agents, 760-762 

Trust indentures, 786-793 

Underwriting, 714-719, 726-727 

SECHRITIZATION 

Cmnmercial Paper, 329-330 

Description, 313 

Insolvency, 332-334 

Rating agencies, 331 

SET-OFFS 
Description, 473-474 

SAFE DEPOSIT BOXES SMART CARDS 

Liabilities, 690-695 Description, 503-505 



SOHRCE OF STR ,ENGTH 

DOCTRINE 

Description, 558-560 

ST,~IP PAYMENTS ACT, 16-18, 24-27, 277 

STATE BANKS 

Bills, 14-16 

Financial subsidiary, 224-225 

History, 8-9 

Numbers, 152 

Powers, 212-214 

Stamp Payments Ac% 16-17, 24-27, 277 

Usury, 354-360 

STORED VALUE CARD 
See Smart cards 

SUBPRIME LENDING 
Description, 411-413 

SHPERVISION 

CAMELS, 533-541 

Regulalors, 532 

SURETY BONDS, 337-342 

SVCEEP ACCOUNTS 

Description, 460-462 

SYSTE~¢II C RISKS 

Failed Banks, 555 

General, 145-151 

TAXATION 
Power of states, 10-13 

TERRORISM 
Bank facilities, 965-971 

THRIFTS 

Accounting issues, 91, 100-105 

Branching, 66-67, 600-603 

Capital requirements, 531 

CEBA, 96, 116 

Conversion, 110-115 

Crisis, 87-105 

Demutalization, 110-115 

Deposit insurance, 64-65, 96-97 

DIDMCA, 90-92 

FDICIA, 97 

FIRIRCA, 90 

FIRREA, 96-97, 117 

Garn-St Germain, 90, 91-92 

GLBA, 118 

History, 62-64 

Holding companies, 115-118 

Interest rate ceilings, 90-91 

OTS, 105 

Mergers, 649-6~2 

Powers, 106 

Preemption, 67-74 

Regulation, 64-65, 105 

Regulatory themes, 119-121 

Savings banks, 74-76 

Unitary thrift holding companies, 115-118 

TRADITIONAL B.a~NKIN G 

Changing business, 158-166 

Changing regulatory vie~vs, 184-188 

TRUST INDFdNTURE ACT OF 1939 

Description, 786-789, 792-793 

Trustees, 786-789 

TRUST PO~VERS 

Cmnmon trust funds, 664-666 

Description, 658-661 

Fiduciary standards, 666-681 

Modern Portfolio Theory, 676 

Pension thud management, 681-690 

Prudent Man Rule, 667 

TRUTH-IN-LENDING ACT 

Arbitration, 380-390 

Damages, 373-380 

Description, 360 

Open-end credit, 360-363 

Payday lending, 433-437 

Rescission, 372 

TRUTH-IN-SAVINGS ACT 

Description, 442 

TYING 

Restrictions, 251-256 

UNSAFE AND UNSOUND 

PRACTICES 

Description, 540-544 

USA PATRIOT ACT 

See Patriot Act 

USURY 

Credit cards, 313-326 

GLBA, 359 

Lale fees, 351-354 

Purgatory, 7 

Regulation, 344-354 

State preemption, 354-360, 445-450 

VISITORIAL POV~RS, 200-212 



Frolil: 

Sent: 

To: 

Subject: 

Jerry. Markham <markhamj@fiu.edu> 

Saturday, November 17, 2007 10:44 AM 

Broome, Lis~ I <lbroome@email unc edu> 

Teacher’s Manual 

Lissa: 

Sorry, I got cut off last night (we were in an extended Committee meeting). 
I think we need the following on the teacher’s manual ("TM"): 

1. Are ~ve still updating our website as we claim in the TM? 

2. Are the other website addresses we reference in the TM still current. 

3. Page number references to the book in the TM need to be fixed (Sean can 
do this for me??) 

4. Should we include a discussion on SIVs and the Citigroup rescue and more 
on subprime on page 35 of the ~vl. I can probably do this, but do you ave any 
material on it?? 

5. Delete references in the TM to the Second Edition. See e.g, page 57 of 
TM 

6. I need to revise the mutual fund discussion on page 58 of rL~,l. 

7. I need to add discussion on Treasup)~ amendment on page 63 of TM 

8. Should you add something in the TM on the reorganization of the 
preemption material in the 3d ed.’? 

9. I need to add some material on the IMF at page 73 of the TM. 

10 The know your customer material at page 74 needs updating I can 
probably do this unless you are more current’? 

Please let me know what you think and what else is needed 

Jeru 



From: 

Sent: 

To: 

Subject: 

Jerry Markham <markhamj@fiu.edu> 

Tuesday, November 20, 2007 9:07 AM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

Re: Teacher’s Manual in Word 

Lissa: 

Did you receive my emails on the Teacher’s Manual? See below. 

I thil~ we need the following on the teacher’s manual ("TM"): 

1. Are we still updating our website as we claim in the TM? 

2. Are the other website addresses ~ve reference in the TiVl still current 

3. Page number references to the book in the TM need to be fixed (Sean can 
do this for me??) 

4. Should we include a discussion on SIVs and the Citigroup rescue and more 
on subprime on page 35 of the TM. I can probably do this, but do you ave any 
material on it?? 

5. Delete references in the TMto the Second Edition See e.g., page 57 of 
TM. 

6. I need to revise the mutual fund discussion on page 58 of TM. 

7. I need to add discussion on Treasury amendment on page 63 of TM 

8. Should you add something in the TM on the reorganization of the 
preemption material in the 3d ed.? 

9. I need to add some material on the IM;[: at page 73 of the TM. 

10. ~fhe know your customer material at page 74 needs updating. I can 
probably do this unless you are more current? I think we need the following 
on the teacher’s manual ("TM"): 

1. Are we still updating our website as we claim in the TM? 

2. Are the other website addresses we reference in the TM still current. 

3. Page number references to the book in the TM need to be fixed (Sean can 
do this lk~r me??) 

4. Should we include a discussion on SIVs and the Citigroup rescue and more 
on subpr~me on page 35 of the TM. I can probably do this, but do you ave any 
material on it?? 

5. Delete refe*ences in the TM to the Second Edition. See e.g., page 57 of 
TM. 

6. I need to revise the mutual fund discussion on page 58 of TM. 

7. I need to add discussion on Treasupy araendment on page 63 of TM 

8. Should you add something in the TM on the reorganization of the 
preemption material in the 3d ed. ? 

9. I need to add some material on the IMF at page 73 of the TM. 

10. The know your customer material at page 74 needs updating. I can 
probably- do this unless you are more current? 

On 11/16/07 3:57 PM, "Lissa Broome" <lbroome@email.unc.edu> wrote: 

Hi Jclry -- 

I converted the Teacher’s Manual to Word. You can make your changes on 
it directly or send me mark-ups to add -- ~vhatcver is easiest for you. 
V~’ny don’t you concentrate on Chapters 10-14; I’ll concentrate on 
Chapters 1-9? 

I’ve added a few headings to the index (with some subheadings). The 
headings I added are: 

Alternative iVlortgage Transactions Parity Act 
Federal Deposit Lqsurance Reform Act 
Homeo;vners Equi~z Protection Act 
Mortgage Lending 
Unfair and Deceptive Acts and Practices 

I’ll send you the revised version in a bit 

Lissa 





From: 

Sent: 

To: 

Subject: 

Jerry Markham <markhamj@fiu.edu> 

Monday, November 26, 2007 10:45 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Re: Teacher’s Manual in Word 

Lissa: 

Here are my corrections to the Teacher’s Manual ("TM") I hope the page 
numbers in my Word document are the same as those in your Word Perfect. If 
the?- don’t match and you calmot find the reference let me know 

Jerry 

1. My draft of the TM has numerous and random equal signs and @ symbols. 
assume that is a result of the conversion from Word Perfect to Word. 
2. Page 35: You might want to add the following to the SIV discussion I 
think it should also be added to the update next year : 

Subprime mortgages ;vere often packaged into pools called structured 
investment vehicles (~SWs: or perhaps ~SievesZ). The SIVs purchased those 
long-term mortgages by bolTowing short term in flae commercial paper market. 
To reassure the lenders of repayment, the pools used the subprime mortgages 
as security and also bought credit derivatives from banks and other 
institutions that promised to pay any shortfalls in the event the collateral 
was inadequate and had to be liquidated at a distress price. The subprime 
crisis in 2007 did require such liquidations, and those distress sales 
prices were often alarming One study showed that even per~2~rming loans were 
being sold at discounts that ranged l?om 9 to 20 percent while 
non-perl2mning loans were being sold at discounts of 41 to 46 percent. Floyd 
Norris, Banished, Risk Finds Way IIome, NY. T~nes, Oct. 26, 2007, at CI. 
Although the defaulting residences had dropped in value as a result of a 
market downturn, it is hard to believe that a ~short: sale of the 
residences, i.e., foreclosure and sale of a residence in default at less 
than the mortgage amount, would not fetch more than 60 percent of the value 
of the home. Is someone getting a bargain here? To ~2~restall such panic 
sales Citigroup attempted to put together a fund of $75 billion to backstop 
SIVs. In the meantime, Citigroup had to write off $18 billion in subprime 
loans on its books in the last half of 2007, resulting in the resignation of 
its CEO, Charles Prince Merrill Lynch also sustained losses from subprime 
loans totaling $8.4 billion, and its CEO, E. Stanley OaNeiH, was ~2~rced to 
resign 

1. Page 53: Change the Chapter tteading for Chapter 11 from ~Securities 
Activities~ to ~Capital Market Activities.~ 
2. Page 56: add the following after the first sentence in the second 
paragraph: 

In 2007, NASI) Regulatinn merged with New York Stock Exchange Regulation to 
become the Financial Industry Regulatory Authority, Inc. (~FIN~,A~). 

1. Add the following after the carryover paragraph on page 59: 

SECTION 8. HEDGE FL ~-NDS AiNv.D PRIVATE EQUITY 

This section considers the growth of hedge funds and the role of banks in 
suppolting their operations. The Pension Corrm~ittee case that begins on page 
778 describes how banks provide administrative services to hedge funds and 
liabilities that might arise from such activities. The botched effort to 
regulate hedge funds by the SEC is also described. 
This section additionally describes the growth of private equity investraent 
funds as a source of business for banks. These investors were purchasing a 
large number of public companies until a credit cr~ch in 2007 slowed those 
acquisitions and resulted in several failed deals. 

1. Page 63: Insert the follo~ving at the end of first paragraph in Section 4: 

The amendments allowed retail forex transactions through futures corrm~ission 
merchants registered with the CFTC and certain other regulated entities. 
Even that limited regulation was threatened by the Seventh Circuit’s 
decision in CFTC v. Zelener (Note 4), holding that ~spot~ transactions in 
forex are not subject at all to the Cormnodity Exchange Act. 

1. Page 73: Insert at end of last paragraph of Section 4: 

In recent years, proposals surfaced to create an international bankruptcy 
court to replace the IMF in the event of sovereign debt defaults. Ho;vever, 
that proved unpopular. Instead, ~collective action~ clauses were inserted in 
bank debt documents that allowed defaulting sovereigns to renegotiate 
payment terms without requiring the approval of all the banks participating 
in the loan. That added needed flexibility, but only the next crisis will 
determine the effectiveness of this remedy 

1. Page 74: Strike the last sentence in the first paragraph in Section 5 and 
add the following to the end of that paragraph: 



An initial effort to impose a 3know-your-customer2 rule to money laundering 
procedures encountered massive opposition. However, the terrorist attacks on 
September 11 led to the passage of the USA Patriot Act and such a 
requirement was unposed on banks and other financia[ ~nstitutions. 

On 11/16/07 3:57 PM, "Lissa Broome" <lbroome@email.unc.edu> wrote: 

Hi Jelry -- 

I cunvelted the Teacher’s _Manual to Word. You can make your changes on 
it directly or send me mark-ups to add -- whatever is easiest for you. 
V~ny don’t you concentrate on Chapters 10-14; I’ll concentrate on 
Chapters 1-9? 

I’ve added a fexv headings to the index (xvith some subheadings). The 
headings I added are: 

Alternative Mortgage Transactions PariS" Act 
Federal Deposit Insttrance Reform Act 
Homeowners Equity Protection Act 
Moltgage Lending 
Unlhir and Deceptive Acts and Practices 

I’ll send you the revised version in a bit 

Lissa 



From: 

Sent: 

To: 

Subject: 

Jerry Markham <markhamj@fiu.edu> 

Tuesday, November 27, 2007 9:41 AM 

Broome, Lis~ I <lbroome@emml unc edu> 

Re: Teacher’s Manual in Word 

Maybe we should add the following to the SIV discussion: 

HSBC Holdings PLC announced that it was shutting down two of its large SIVs and was moving $45 billion in subprime mortgages onto its balance sheet in 

order to avoid a fire sale. The Fed was seeking to ease the credit crunch stemming from the subprime crisis by extending the terms of its loans to primary bond 

dealers. 

On 11/26/07 11:28 AM, "Lissa Broome" <Ibroome@email.unc.edu> wrote: 

Got it. Thanks, Jerry. 

Lissa 

Jerry Markham wrote: 

Lissa : 

Here are my corrections to the Teacher’s Manual ("TM"), I hope the page 
numbers in my Word document are the same as those in your Word Perfect. If 
they don’t match and you cannot find the reference let me know: 

Jerry 

1. My draft of the TM has numerous and random equal signs and @ symbols. 

assume that is a result of the conversion from Word Perfect to Word. 
2. Page 35: You might want to add the following to the SlY discussiom I 

think it should also be added to the update next year. : 

Subprime mortgages were often packaged into pools called structured 

investment vehicles (~SIVs2 or perhaps 3Sieves2). The SIVs purchased those 

long-term mortgages by borrowing short term in the commercial paper market. 
To reassure the lenders of repayment, the pools used the subprime mortgages 

as security and also bought credit derivatives from banks and other 

institutions that promised to pay any shortfalls in the event the collateral 

was inadequate and had to be liquidated at a distress price. The subprime 
crisis in 2007 did require such liquidations, and those distress sales 

prices were often alarming. One study showed that even performing loans were 

being sold at discounts that ranged from 9 to 20 percent while 

non-performing loans were being sold at discounts of 41 to 46 percent. Floyd 
Norris, Banished, Risk Finds Way Home, N.Y. Times, Oct. 26, 2007, at CI. 

Although the defaulting residences had dropped in value as a result of a 

market downturn, it is hard to believe that a ~short2 sale of the 

residences, i.e., foreclosure and sale of a residence in default at less 
than the mortgage amount, would not fetch more than 60 percent of the value 
of the home. Is someone getting a bargain here? To forestall such panic 

sales Citigroup attempted to put together a fund of $75 billion to backstop 

SIVs. In the meantime, Citigroup had to write off $18 billion in subprime 

loans on its books in the last half of 2007, resulting in the resignation of 
its CEO, Charles Prince. Merrill Lynch also sustained losses from subprime 

loans totaling $8.4 billion, and its CEO, E. Stanley OiNeill, was forced to 
resign. 

1. Page 53: Change the Chapter Heading for Chapter 11 from 3Securities 

Activities2 to ~Capital Market Activities.2 

2. Page 56: add the following after the first sentence in the second 

paragraph : 

in 2007, NASD Regulation merged with New York Stock Exchange Regulation to 

become the Financial Industry Regulatory Authority, Inc. (JFINRA2). 

1. Add the following after the carryover paragraph on page 59: 

SECTION 8. HEDGE FUNDS AND PRIVATE EQUITY 

This section considers the growth of hedge funds and the role of banks in 
supporting their operations. The Pension Committee case that begins on page 

778 describes how banks provide administrative services to hedge funds and 

liabilities that might arise from such activities. The botched effort to 

regulate hedge funds by the SEC is also described. 
This section additionally describes the growth of private equity investment 

funds as a source of business for banks. These investors were purchasing a 

large number of public companies until a credit crunch in 2007 slowed those 

acquisitions and resulted in several failed deals. 

i. Page 63: Insert the following at the end of first paragraph in Section 4: 

The amendments allowed retail forex transactions through futures commission 
merchants registered with the CFTC and certain other regulated entities. 

Even that limited regulation was threatened by the Seventh Circuitls 

decision in CFTC v. Zelener (Note 4), holding that =spot2 transactions in 

forex are not subject at all to the Commodity Exchange Act. 

1. Page 73: Insert at end of last paragraph of Section 4: 



In recent years, proposals surfaced to create an international bankruptcy 

court to replace the IMF in the event of sovereign debt defaults. However, 
that proved unpopular. Instead, ~collective action2 clauses were inserted in 

bank debt documents that allowed defaulting sovereigns to renegotiate 

payment terms without requhing the approval of all the banks participating 
in the loan. That added needed flexibility, but only the next crisis will 
determine the effectiveness of this remedy. 

i. Page 74: Strike the last sentence in the first paragraph in Section 5 and 

add the following to the end of that paragraph: 

An initial effort to impose a 3know-your-customer2 rule to money laundering 

procedures encountered massive opposition. However, the terrorist attacks on 

September 11 led to the passage of the USA Patriot Act and such a 

requirement was imposed on banks and other financial institutions. 

On 11/16/07 3:57 PM, "Lissa Broome" <Ibroome@email.unc.edu> <mailto:IbroomeOemail.unc.edu> wrote: 

Hi Jerry -- 

I converted the Teacher’s Manual to Word. You can make your changes on 
it directly or send me mark-ups to add -- whatever is easiest for you. 

Why don’t you concentrate on Chapters 10-14; I’ll concentrate on 

Chapters 1-9? 

I’ve added a few headings to the index (with some subheadings)~ The 

headings I added are: 

Alternative Mortgage Transactions Parity Act 
Federal Deposit Insurance Reform Act 

Homeowners Equity Protection Act 

Mortgage Lending 

Unfair and Deceptive Acts and Practices 

I’ll send you the revised version in a bit. 

Lissa 



From: 

Sent: 

To: 

Subject: 

Jerry Markham <markhamj@fiu.edu> 

Monday, December 3, 2007 11:52 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Re: Teachets Mmmal 

Here are nay very minor corrections to the Teacher’s Manual ("~"): 

Page 1 : American Banke[r] is misspelled in the paragraph at’ter the list of 
publications 

2. Page 8, last full paragraph: the right margin needs to be justified 

3. Page 59 (or wait for next update) add to the end of the paragraph before 
Section 7: 

For a description of risk arbitrage see Robert E. Rubin & Jacob 
Weisberg, In an Uncertain World, Tough Choices Iicom Wall Street to 
Washington 40-47 (2003) 

4. Page 65 (or wait for next update) add to the end of the paragraph before 
Section 6: 

After the run up in energy prices between 2001 and 2007, Congress began 
re-examining its decision to deregulate institutional trading under the 
CFMA. It also granted FERC authority to pursue mampulatlve activities in 
the energy markets. A hedge fund, Amaranth Advisors,that lost over $6 
billion in a single week from trading energy products was charged with 
manipulation by both the CFTC and FERC. A district court in the CFTC action 
refused to enjoin the FERC action even though he had some sympathy ]2~r the 
defendant’s plight. Ct;TC v Amaranth Advisors, LLC, 2007 U.S Dist LEXIS 
80978 (S D NIY. 2007) 

On 12/2/07 10:30 PM, "Lissa Broome" <lbroome@email.unc.edu> wrote: 

> Jerry -- }{ere is the revised teacher’s manual It includes Sean’s edits, 
> your additions, and my additions. 
> 

> I think the?’ wanted this by I)ecember 6 (Thursday). They need it in 
> camera rea~dy format so I need to print it out and Fed Ex it by the 
> December 5 (Wednesday). 
> 
> Thanks. The end is finally in sight! 
> 

> Lissa 



From: 

Sent: 

To: 

Subject: 

Jerry Ma~:kham <markhamj@fiu.edu> 

Thursday, December 13, 2007 10:05 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

2008 Update 

Lissa for the file: 

See Vikas Bajaj & Floyd NolTis, "Central Bankers to Lend Billions m Credit 
Crisis," N. Y Times, Dec. 13, 2007, at 1 noting that the Fed, ECB, Bank of 
England and others announce the infusion of some $90 billion in the credit 
markets to ease credit crunch The Fed earlier announced a further 25 per 
reduction in Fed Funds rate but the market was disappointed that a greater 
reduction was not made and it did little to ease the ongoing crisis. 



Fl’om: 

Sent: 

To: 

Subject: 

West Law School Product Notice <westproductnotice@update.thomson-west.com> 

Wednesday, January 30, 2008 2:58 PM 

lissa broome@unc.edu 

January Law School Product Updates 

Jan ua~, Law School 

Product Updates 

Stay on the forefront of legal education with 
important titles from West Law School. 

Complimentary copies for full-time law 
professors in their respective subject areas 
will be coming soon. For more information, 
visit v~,*~w.westacademic,com. Other professors 
who would like to review any of these titles 
should contact their West Law School 

Manager. 

Introducing TWEN. Tile new, improved 

generation. Go. 

BANKING AND FINANCIAL INST~TUTION’.~ 

and Materials 3d (American Casebook Series®) 
Lissa A. Broome (North Carolina), Jerry W. Markham (Florida International) 

Broorne and Markham’s Requlation of Bank FinanciN Service Activities. 3d. 

2008 Selected Statutes and Regulations 
Lissa A. Broome (North Carolina), Jerry W. Markham (Florida International) 

Broome and Markham’s Teacher’s Manual io Accompany Re.qulation of Bank 
Financial Service Activities: Cases and Materials 3(t (American Casebook 
Sedes®) 
Lissa A. Broome (North Carolina), Jerry W. Markham (Florida International) 

BAR EY-&tz4 PR}:.~PAR;~T~ON 

Darrow-Kleinhat~s’ Acing the Bar Exam (Acin.q Series} 
Suzanne Darrow-Kleinhaus (Touro) 

Frier and Whitds The Medern Law of Contracts, 2d (American Casebook 

Bruce W. Frier (Michigan), James J. White (Michigan) 

CarL~on Brown and Crump’s Teacher’s Manual to Adit~dication of Criminal 
Justice, Cases and Problems, 2d edition (American Caseboek Series) 
Ronald h Carson (Georgia), Darryl Brown (Virginia), Susan Crump (South 

Texas) 

Estreicher and Landsberffs Global Isst~es in Em#eyment Discrimination Law 
Samuel Estreicher (NYU), Brian Landsberg (Pacific-McGeorge) 

EVIDENCE 

Steven Goode (Texas) 

Graham’s Exam Pro Essay on Evidence 
Michael H. Graham (Miami) 

Graham’s Evidence Exam Pro-Obiective, 3d 
Michael H. Graham (Miami) 

FOREIGN REt.J-~TIONS $~ND NATIONAL SECURITY 

Franck, Glennon arid Murphyls Foreign Relaliens and National Security Law. 3d 
(American Casebook Series®} 
Thomas M. Franck (NYU), Michael J. Glennon (Tufts), Sean Murphy (George 
Washington) 



[ 

[ 

Aleinikoff. Mar~h~, Motomura and Fu[brton’s h~qm(qrafion and Citizenship 
Process and Policy, 6th Edition .(American Casebook Sedes@} 
T. Alexander Aleinikoff (Georgetown), David A. Martin (Virginia), Hiroshi 
Motomura (North Carolina), Maryellen Fullerton (Brooklyn) 

L~BOR AND ~Z~’~PLOY~’~NT L~W 

Eslreicher and CherPT’s Global Issues in Employmenl Law 
Samuel Estreicher (NYU), Miriam Cherry (Pacific-McGeorge) 

Douglas L. Leslie (Virginia) 

L~BGISLATI©h~ 

Eskrid.qe, Frickev and Garrett’s Teacher’s Manual to Cases and Materials on 

VV~lliam N. Eskridge, Jr. (Yale), Phillip P. Frickey (California-Berkeley), 

Elizabeth Garrett (USC) 

Schwartz. ~¢d~ck Perschbacher and Bassett’s TeacheCs Manua~ to 

Seines�b} 
Modimer D. Schwa~ (California-Davis), Richard C. ~dick (CM~fornia-Davis), 
Rex R. Perschbacher (California-Davis), Debra Lyn Basse~ (Alabama) 

~,Midick, Perschbacher and Bassett’s Teacher’s Manual to Accompany 
California Leqal Ethics, 6th edition (American Casebook Series@) 

Richard C. ’¢6/dick (California-Davis), Rex R. Perschbacher (California-Davis), 
Deb[a Lyn Bassett (Alabama) 

PR©P~ZRTY 

Bruce and Ely’s Cases and Materials on Modern Prope[ty Law, 6th (American 
Casebook Series@} - 2008 Spring Update 

Jon W. Bruce (Vanderbilt), James W. Ely Jr. (vanderbilt) 

Races, Cases and Resources for a Dive~e America 2d 
Juan F. Perea (Florida), Richard Delgado (Pittsburgh), Angela P. Harris 
(California-Berkeley), Stephanie M. Wildman (Santa Clara) 

Series@) 
Jeffrey J, Haas (New York Law School), Steven Howard 

Hazen’s ~ecurities Regulation: Selected Siaiuies Rules & Forms 2008 
Abridged (American Casebook Series@) 
Thomas Lee Hazen (North Carolina) 

TAXATION 

Series@) 
Joshua D. Rosenberg (San Francisco), Dominic Daher (San Francisco) 

TRUSTS AN[3 ESTATES 

Klein’s The Estate and Gift Tax Map, 2008 Edition 
Alexandra Klein, Aejaz Dar, Mitchell M. Gans (Hoftstra) 

West, 8 Thomson 

business 



Fl’om: 

Sent: 

To: 

Subject: 

West Law School <updates@westlawschool.com> 

Monday, March 3, 2008 4:00 PM 

lissa broome@unc.edu 

NEW EDITION! -- Broome and Markham’s Regulation of Bank Financial Service 

Designed to be viewed in HTML 

Regulation of Bank Financial Service Activities: 
Cases and Materials, Third Edition 
_L__Ls__s__a_____L_=___B__r__o___o___m___e_., North Carolina 

.._[_e__r_~____W__~____M_A_r__k__h__a___n_L Florida International 

fSBN 978-0-314!8-4-!39 

Broome and Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 

Third Edition published in January and is available for Fall 2008 class adoptions This casebook 

provides a comprehensive overview of banking regulation, including its history, federal and state 

regulation, the role of banks in hedge funds and private equity, and international regulatory issues. 

Review Copy: Upon publication, Broome and Markham’s Regulation of Bank Financial Service 

Activities: Cases and Materials, Third Edition was sent to full-time professors teaching Banking 

If you have any questions, please contact your account manager at 

west lawschoolL@~thomson.com Please refer to ISBN 978-0-31418-4-139 when placing an 

order with your bookstore. 

web resource for law school faculty. 

Thomson       j 



Fl’om: 

Sent: 

To: 

Subject: 

David Weber <f-weber@mail.vjc.edu> 

Friday, September 5, 2008 3:25 PM 

lissa broome@unc.edu 

Your 2008 textbook and Kristin Cheng 

Lissa: 

I want to tell you ho~v much I enjoy your 2008 edition of the Financial 
Institution La~v text book. Also, I want to let you know that we are 
enjoying your law- student Kristin as our intern at the OCC in the 
Enforcement and Compliance Division (where I ~vork full time when not 
teaching forensic and banking courses) 

Some of us at the OCC got quite a kick of your inclusion of our cases in 
the new text book, including the Spitzer case (As a former USDJ la~v 
clerk m New York, I ~vas one of the people who fle~v up there to file the 
action). Not every day that you get to cite M’Culloch v Maryland in 
your 21 century motions practice. 

Question: 

Do you have an?’ teaching materials or PPs that I can use in my banking 
course this fall that correspond to the text? For some reason, I am 
finding it quite difficult putting it all together, even though I live 
this eye.day Out- instructiunal design person is emailing the 
publisher, but I figured I wuuld email yuu persunally to tell yuu how 
much I like the bouk too. 

Thanks, and kind regards, David 

David P Weber, JD, CFE 
Ac[iunct Prufessur of Forensic Studies and Law 
Schoul uf Graduate and Prufessional Studies 
Stevenson Universi~ 
(202) 236-4703 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Eckblad, Marshall <MarshaJl.Eckblad@dowjones.com> 

Friday, October 3, 2008 4:19 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

FW: CITI-WACHOVIA EXCLUSIVITY AGREEMENT 

CANONB9AAE8 EXCHANGE 10032008-112823.PDF 

Here it is. 
M~sh~Jl Eckblad 
Reporter 

Dow Jones Newswires 

ttarborside Finm~cia] Center 

800 Plaza Two, 8th Floor 
Jersey CiF, NJ 07311-1199 

201-938-4306 



Fl’om: 

Sent: 

To: 

Subject: 

ryan.pfeifl~r@thomsorueuters.com 

Thursday, October 16, 2008 5:29 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

maJckhamj@fiu.edu 

RE: Your 2009 Supp 

Hi Lissa, 
Thanlcs for being in touch. 

In 2009 (prokxably early in the year) we me going to unleash a new content management system that will enable authors ~ directly distribute materials to one another 

and s~dents online. That will be a great pIace for you to pos~ your materials. 

Until then, we cm~ post m~y ahort updatea (less than 50 or so pagea) on our own webaite and ~nd out an email link and notification to all prot~ssors teaching the 

subject. Please Nrect m~y such up~tes to me for Ns~mination, having fira~ ~bnnatted them so that they am self-explanato~- to professors. 

Ifflae updams are longer thm~ 50 or so pages, we like to publish them as hardbound aupplements. 

Will fl~e R~er route work? 

Thanks, 
Ryan 

From-" Lissa Broome [mailto:Ibroome@email.unc.edu] 
Sent: Thursday, October 16, 2008 2:36 PM 
To; Pfeiffer, Ryan 0NEG) 
Co-" 3erry Markham 
Subject-" Re: Your 2009 Supp 

Hi Ryaaa -- Oops! I’ve been meaning to get in touch with you and your colleagues. JeW aa~d I thought that this year with the constant changes being experienced in the 

financial sector, it would be better to ask you all to set up a website for the book (like the one you have tbr the Rusch & Sepinuck, Secured Trm~sactions book) that 

we could use as the plalfom~ to post aa~ online update that we could also periodically update during the >ear. If that is a~lenable to you, we’d having something for you 

to post on it in December so that spring adopters of the book would have it available to them. I apologize for not letting you know sooner about our decision to forgo a 
paper supplement this year. 

Conld you direct this message on to the appropriate person to set up the webpage for the book? 

Thanks. 

ryan.pfeiftE~,@,thotnsonreuters.com wrote: 

Hello Professor Broome, 

I’m writing to check in with you about the 2009 supplelnent to your third edition. It was scheduled to amve a couple of days ago, and I’d like to ~eassign a 
feasible target date. What roll work for you? 

I apologize if you’ve already communicated this information to us. Jay Streilz is on vacation, mid I don’t doubt that he has been in touch with yon about the 

matter. 

Kind regards, 

Rya~ 
Ryan Pfeiffer 
Acquisitions Editor 
West Law School Publishing 
610 Opperman Drive 
Eagan, MN 55123 
Tel: (651) 687-3999 
FAX: (651) 687-4464 

Lissa L. Broome 

WachovJa Professor of Banking Law 

Di£ector, Cente£ for Banking and Finance 

UNC School of Law 

100 Ridge Road 

CB # 3380, Va~ Hecke     Wettach Hail 

Chapel Hill, NC 2’7599-3380 

919-962-7066 

F:    919-962-1277 

Web: http://w~,£~,.iaw.unc.eduibankinq 



From: 

Sent: 

To: 

Subject: 

Hughes, Sarah Jane <sjhughes@indiana.edtc, 

Tuesday, March 10, 2009 12:45 PM 

’lissa broome@unc.edu’ 

sludents having a spot of trouble with your capital adequacy materials in the new editiou 

One of the best students (who is a graduate student from France) told the class outright that she could not follow the discussion at all, that it had too many terms not defined, 
and that the absence of a reference forward to the diagram on page 527 left her without a numerator for the discussion on page 520. 
You may want to review this, and also I’d be happy to discuss with you some possible changes to make the less business-savvy person or non-native speaker more 
comfortable. 
Fortunately, with warning about points of confusion, we can get through this in class. 
I do have one question: I think you are counting retained earnings at Tier 1 capital and I might see why, but you don’t explain why as clearly as you might. 
Sort?/to send this, but I faced a lot of questions about this assignment in time to fix my own prep, but at a cost of many hours of sleep.sjh 



From: 

Sent: 

To: 

Subject: 

Michael C. Pastena <~mcpastena@mcpservices.com> 

Tuesday, August 11, 2009 4:24 PM 

Broome, Lissa L <lbroome@email.unc.edu>; markha~nj@fiu.edu 

Regulation of Bank Financial Service Activities third Edition 

Hello, 
I am instructing a course at the Metropolitan College of NY this fall and will be using your text book. I was wondering if you had any power point presentations of the materials 
that an instructor can use. In addition, the teacher’s manual states that the first white paper update would be available for use in January 2009, has that been done. If not, is 
there any supplement that would be useful given the current state of affairs revamping the financial services regulatory landscape. 
Thank you in advance. 

_~lichael C. Pastena CEC, CPA 

Business/Executive/Career Nlanagement Coaching 

and Consulting 

MCP SERVICES 

212-620-0959 

WWWomCpservices.com 

mcpast ena@mcpservices.com 



Fl’om: 

Sent: 

To: 

Subject: 

James Fanto ~ames.fanto@brooklaw.edu> 

Monday, October 26, 2009 6:40 PM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

RE: UNC Corporate Board Diversity Conference 

Thanks for your note, The contact info is fine. I look forward to meeting you (since I use your book for my Banking Law class). 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent; Monday, October 26, 2009 4:11 PM 
To: James Fanto 
Cc; John M Conley; Kimberly Krawiec; Lawrence Solan 

Subject-" UNC Corporate Board Diversity Conference 

James: 

Thank you again tbr agreeing to join us on April 16, 2010, for the Corporate Board diversity cont}rence in Chapel ttill. We have attached a letter with more 

infomiatiou about the paper deadlines and a list of the priucipal paper writers and commentators. Please let us know if we need to update your contact infonnalion iu 

aW way. 

Thanks again, 

John, Kim, and Lissa 



Introduction to SSSAP and Xiamen University 

SSSAP for post-graduate students is a national scholarship program, which launched in 

January 2007, offered by the Chinese government for financing outstanding Chinese 

students to study at top universities around the world. It aims to create a platform for the 

training and exchanges of talents with an international vision, by promoting 

cooperation and exchanges between top Chinese universities and their counterparts 

abroad and establishing sustainable academic relationships between them. The 

scholarship prescribed by the Chinese Government normally covers a roundtrip 

international airfare and a living stipend during the expected study duration of about 

6-24 months for each scholarship awardees. My expected duration of this program is 12 

months. The corresponding university only needs to provide a waiver of the tuition and 

visiting fees for the student. Moreover, your esteemed university isn’t expected to 

provide a degree. I would deeply appreciate if I can get an invitation letter from you to 

apply for this scholarship. 

Xiamen University is one of China’s higher-level universities designated for the state 

key education development program of"211 Project" and "985 Project", which means 

Xiamen university is among the top 30 universities in China, and only students from 

the universities in the two projects are entitled to apply for SSSAP. The Law- School of 

Xiamen University is among topl0, and the International Law is No.1 in China. 

Outstanding achievements have been developed in the fields of Banking and financial 

law; part of which is in the leading position. 



FFom: 

Sent: 

To: 

Subject: 

james.cahoy@thomsonreuters.com 

Friday, Februaly 12, 2010 5:55 PM 

lissa broome@unc.edu 

New edition of Financial Service Activates Book 

Lissa 
My name is James Cahoy, and I’m an acquisition editor with West Academic Publishing. I wanted to write you to inquire if you am planning on doing a new edition of the 
Financial Service Activities book, and when you would like to see that come out. 
Let me know. Thanks Lissa 
James Cahoy 
Acquisition Editor 
West Academic Publishing 



From: 

Sent: 

To: 

Subject: 

james.cahoy@thomsonreuters.com 

Tuesday, Februa~ 16, 2010 11:20 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

maJckhamj@fiu.edu 

RE: New edition of Finmacial Sere’ice Activates Book 

Great news Lissa. Igut just so you know, you might be setting to high of goal of yourself to get it published for Spring 2011. Ideally, we’d have to have the manuscript by 
August of this year to do that. We can send you a contract for an earlier date, and push the date back if financial reform gets delayed (although my guess is that if it’s delayed 
until fall 2010, it will be delayed for long after that. It’s an election year, after all). We can also do a less aggressive date. Totally up to you. 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent= Saturday, February J.3, 20"10 7:"12 AM 
To; Cahoy, James (Legal) 
Cc-" Jerry Markham 
Subject; Re: New edition of Financial Service Activates Book 

Hi Jm~es - - Je~D" and I axe ready to commit to a 4th edition. Idealb; we’d deliver the mmmscript for it and the statuto~ supplement tiffs summer so they would both be 

published in time for Spring 2011 classes. As you know, Congress may pass major financial ~efom~ legislation, so if it looks like that wo~ft get done until the fa]l of 

2010, we tnight wmat ~o delay sotne so that the book is not itnmediately out-of-date. Let us know what you think m~d how we might structure a contract and due dates 

given this uncertafinVy. 

Thanks. 

Lissa 

j ames.cahoy@thomsonreuters.com wrote: 

Lissa 
My name is James Cahoy, and I’m an acquisition editor with West Academic Publishing. I wanted to write you to inquire if you are planning on doing a new 
edition of the Financial Service Activities book, and when you would like to see that come out. 

Let me know. Thanks Lissa 
James Cahoy 
Acquisition Editor 
West Academic Publishing 



From: 

Sent: 

To: 

Subject: 

james.cahoy@thomsonreuters.com 

Thursday, March 11, 2010 4:28 PM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

Statutory Supp 

Lissa 
One last question - are you planning on doing a statutory supp with the Financial Services CB? 
Jim 
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From: 

Sent: 

To: 

Subject: 

Divinia.Ervas@thomsonreuters.com 

Thursday, March 25, 2010 8:44 AM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

roxanne.birkel@thomsonreuters.com; ja~.plutt~:thomsonreuters.com; palricia.heinz@thomsonreuters.com; 

&nise.ritchie@thomsonreuters.com 

Plmlt Pages for Regulation of Bazdc FinancM Service Activities 

Professor, 

This is to inform you that the Plant Pages for Regulation of Bank Financial Service Activities will be shipped to you in two day. 

If you have any questions as you begin working with these pages, please contact Roxy Birkel, by telephone at 65:1-687-63_3:1 or by e-mail at 

Roxanne.birkel@thomsonreuter.com. 

Please let me know if there is anything else you need. 

Thanks, 
Divinia Er~as 
651-687-4091 
Publishing Specialist 

divinia .ervas@t hornsonreuters.corn 



From: 

Sent: 

To: 

Subject: 

Attach: 

j udy.william,~@thomsonreuters.com 

Friday, March 26, 2010 11:22 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

patricia.heinz@thomsonreuters.com; roxanne.birkel@thomsonreuters.com; jan.plut~@thomsonreuters.com 

Electronic Files for Regulation of Bank Financial Se~,Ace Activities (2008) (Chap. 6-10mtt) 

CHAP06.DOC; CHAP07.DOC; CHAP08.DOC; CHAP09.DOC; CHAP10.DOC 

Professor Broome, 

Attached please find the second set of chapters (6-10), in Word, for Regulation of Bank Financial Service Activities (2008). 

If you have any questions as you be~in workin~ with these files, please contact Roxy Birkel, by telephone at (65:~) 687-6:13:~ or by e-mail at 

roxanne.birkel@thomsonreuters.com. 

Please let me know if there is anythin~ else you need. 
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Chapter Six 

CONSUMER LENDING 

Consumer lending can be a regulatory minefield for banks. Because of the imbalanced 
bargaining position between a consumer borrower and a bank, Congress has adopted a number of laws 
to protect consumers from overreaching. State statutes may apply as well. Many law schools have an 
entire course devoted to consumer credit laws. The discussion set forth in this chapter is meant to be 
illustrative of some of the issues associated with consumer lending rather than an exhaustive treatment 
of this complex subject. 

The FDIC has commented on the positive and negative effects of the "consumer lending 
revolution." The primary positive outcome is the greater availability of credit to a broader cross-section of 
the population. The negative consequences include higher debt loads and an increase in the average 
riskiness of consumer loan portfolios. As of 2003, FDIC-insured banks held approximately $2.6 trillion in 
consumer and mortgage loans. FDIC, FYI-An Update on Emerging Issues in Banking, Evaluating the 
Consumer Lending Revolution (Sept. 17, 2003), available at 
<LT>www.fdic.gov/ban k/analytical/fyi/2003/index.html<GT>. 

The FDIC pointed to five significant trends that led to the "revolution" in consumer lending: 
deregulation, general purpose credit cards, credit scoring, pricing according to risk, and securitization. 

Deregulation includes the Marquette ruling, discussed in the next section, that permitted interest 
rates to be charged according to the laws of the lender’s state, rather than the laws in the borrower’s 
state. This result led some states to relax interest rate restrictions to remain attractive homes to lenders. 

General purpose credit cards that can be used at any time for any purpose, although common 
today, mushroomed in availability after the Marquette decision. There were 5 billion credit card 
solicitations mailed in 2001, more than five times the number mailed in 1990. Increase in credit card 
access across income levels has also resulted in increased credit card debt. 

Credit scoring and improved technology permitted fully automated consumer loan underwriting 
beginning in the 1990s. A credit score predicts the likelihood that the borrower will repay a loan and is 
based on historical performance from borrowers with similar characteristics. 

Risk-based pricing uses credit scores to better estimate borrower risk and price consumer loans 
to compensate for the additional risk. With a more finely segmented market, lower-risk individuals do not 
subsidize loans to higher-risk individuals through overpriced credit. 

Securitization allows consumer credit, including mortgages, credit card receivables, and auto 
loans to be pooled into trusts and financed through debt instruments sold to investors worldwide. Credit 
scoring has assisted in the structuring and pricing of these debt instruments. Securitization reduces 
funding costs for consumer loans by diversifying risks and increasing liquidity. 

USURY 



Ch. 6 

Sec. 1 

Section 1. Usury 

Usury regulation relates to the amount of interest a lender may charge a borrower. The original 
meaning of "usury" forbade charging any interest at all. Modern usage, however, equates usury with the 
charging of excessive interest as that has been defined by state regulation. The states approach usury 
regulation in different ways. Some states, such as Delaware and South Dakota, place no limit on the rate 
of interest that may be charged on a loan. The justification for this approach is that regulation is not 
needed in a market-based economy; natural market competition will ensure competitive and reasonable 
interest rates. Moreover, in times of inflation, fixed upper limits on interest rates may make borrowed 
funds totally unavailable if market rates exceed the fixed interest rate limit. 

Other states, however, believe that borrowers need protection from lenders, in addition to 
disclosure of interest rates, These states do not believe market competition alone is enough to protect 
borrowers, who are of[en at a competitive disadvantage with lenders, Some believe that charging 
excessively high interest is morally wrong, perhaps based upon the biblical passage that lending money 
at interest between brothers was forbidden) Even in those states that regulate interest rates on loans, 
there are of[en exemptions from such regulation for corporate borrowers or for large loans, under the 
theory that corporate borrowers or those who borrow large sums of money are likely to be sophisticated 
enough to bargain for a reasonable rate of interest, 

A. National Banks 

A national bank may charge the rate of interest allowed in the state where it is located. 12 
U.S.C. § 85. This provision of the National Bank Act has been subject to much interpretation, as the 
cases that follow demonstrate. The penalty for taking usurious interest is set forth in 12 U.S.C. § 86. 

Tiffany v. National Bank of Missouri 

Supreme Court of the United States, 1874. 

85 U.S. (18 Wall.) 409. 

Mr. Justice STRONG delivered the opinion of the Court. 

* * * The question, therefore, is whether the thirtieth section of the act of Congress of June 3d, 
1864, relative to National banking associations, clearly prohibits such associations in the State of 
Missouri from reserving and taking a greater rate of interest than 8 per cent., the rate limited by the laws 
of that State to be charged by the banks of issue organized under its laws. It is only in case a greater 
rate of interest has been paid than the National banking associations are allowed to receive that they are 
made liable to pay twice the interest. The act of Congress enacts that every such association "may take, 
receive, reserve, and charge on any loan or discount made, or upon any note, bill of exchange, or other 
evidences of debt, interest at the rate allowed by the laws of the State or Territory where the bank is 
located, and no more; except that where, by the laws of any State, a different rate is limited for banks of 
issue, organized under State laws, the rate so limited shall be allowed for associations organized in any 
such State under the act." What, then, were the rates of interest allowed in Missouri when the loans were 
made by the defendants that are alleged to have been usurious? It is admitted to have been 10 per cent. 
per annum, allowed to all persons, except banks of issue organized under the laws of the State, and 
they were allowed to charge and receive only 8 per cent. 

1Assets and Liabilities of FDIC-lnsured Commercial Banks at 
<LT>www2.fdic.gov/qbp/2007/mar/cb3.html<GT>; banks with assets over $1 trillion found at 
<LT>www2 .fdic.gov/idasp/main .asp?formname=inst<GT>. 



The position of the plaintiff is, that the general provision of the act of Congress that National 
banking associations may charge and receive interest at the rate allowed by the laws of the State where 
they are located, has no application to the case of these defendants, and that they are restricted to the 
rate allowed to banks of issue of the State, that is, to 8 per cent. This, we think, cannot be maintained. 
The act of Congress is an enabling statute, not a restraining one, except so far as it fixes a maximum 
rate in all cases where State banks of issue are not allowed a greater. There are three provisions in 
section thirty, each of them enabling. If no rate of interest is defined by State laws, 7 per cent. is allowed 
to be charged. If there is a rate of interest fixed by State laws for lenders generally, the banks are 
allowed to charge that rate, but no more, except that if State banks of issue are allowed to reserve more, 
the same privilege is allowed to National banking associations. Such, we think, is the fair construction of 
the act of Congress, entirely consistent with its words and with its spirit. It speaks of allowances to 
National banks and limitations upon State banks, but it does not declare that the rate limited to State 
banks shall be the maximum rate allowed to National banks. There can be no question that if the banks 
of issue of Missouri were allowed to demand interest at a higher rate than 10 per cent. National banks 
might do likewise. And this would be for the reason that they would then come within the exception made 
by the statute, that is, the exception from the operation of the restrictive words "no more" than the 
general rate of interest allowed by law. But if it was intended they should in no case charge a higher rate 
of interest than State banks of issue, even though the general rule was greater, if the intention was to 
restrict rather than to enable, the obvious mode of expressing such an intention was to add the words 
"and no more," as they were added to the preceding clause of the section. The absence of those words, 
or words equivalent, is significant. Coupled with the general spirit of the act, and of all the legislation 
respecting National banks, it is controlling. It cannot be doubted, in view of the purpose of Congress in 
providing for the organization of National banking associations, that it was intended to give them a firm 
footing in the different States where they might be located. It was expected they would come into 
competition with State banks, and it was intended to give them at least equal advantages in such 
competition. In order to accomplish this they were empowered to reserve interest at the same rates, 
whatever those rates might be, which were allowed to similar State institutions. This was considered 
indispensable to protect them against possible unfriendly State legislation. Obviously, if State statutes 
should allow to their banks of issue a rate of interest greater than the ordinary rate allowed to natural 
persons, National banking associations could not compete with them, unless allowed the same. On the 
other hand, if such associations were restricted to the rates allowed by the statutes of the State to banks 
which might be authorized by the State laws, unfriendly legislation might make their existence in the 
State impossible. A rate of interest might be prescribed so low that banking could not be carried on, 
except at a certain loss. The only mode of guarding against such contingencies was that which, we think, 
Congress adopted. It was to allow to National associations the rate allowed by the State to natural 
persons generally, and a higher rate, if State banks of issue were authorized to charge a higher rate. 
This construction accords with the purpose of Congress, and carries it out. It accords with the spirit of all 
the legislation of Congress. National banks have been National favorites. They were established for the 
purpose, in part, of providing a currency for the whole country, and in part to create a market for the 
loans of the General government. It could not have been intended, therefore, to expose them to the 
hazard of unfriendly legislation by the States, or to ruinous competition with State banks. On the 
contrary, much has been done to insure their taking the place of State banks. The latter have been 
substantially taxed out of existence. A duty has been imposed upon their issues so large as to manifest 
a purpose to compel a withdrawal of all such issues from circulation. In harmony with this policy is the 
construction we think should be given to the thirtieth section of the act of Congress we have been 
considering. It gives advantages to National banks over their State competitors. It allows such banks to 
charge such interest as State banks may charge, and more, if by the laws of the State more may be 
charged by natural persons. 

The result of this is that the defendants, in receiving 9 per cent. interest upon the loans made by 
them, have not transgressed the act of Congress, consequently they are under no liability to the plaintiff. 

Marquette National Bank of Minneapolis v. First of Omaha Service Corp. 

Supreme Court of the United States, 1978. 



439 U.S. 299. 

Mr. Justice BRENNAN delivered the opinion of the Court. 

The question for decision is whether the National Bank Act, Rev. Stat. § 5197, as amended, 12 
U.S.C. § 85, authorizes a national bank based in one State to charge its out-of-state credit-card 
customers an interest rate on unpaid balances allowed by its home State, when that rate is greater than 
that permitted by the State of the bank’s nonresident customers. The Minnesota Supreme Court held 
that the bank is allowed by § 85 to charge the higher rate. We affirm. 

The First National Bank of Omaha (Omaha Bank) is a national banking association with its 
charter address in Omaha, Neb. Omaha Bank is a card-issuing member in the BankAmericard plan. This 
plan enables cardholders to purchase goods and services from participating merchants and to obtain 
cash advances from participating banks throughout the United States and the world. Omaha Bank has 
systematically sought to enroll in its BankAmericard program the residents, merchants, and banks of the 
nearby State of Minnesota. The solicitation of Minnesota merchants and banks is carried on by 
respondent First of Omaha Service Corp. (Omaha Service Corp.), a wholly owned subsidiary of Omaha 
Bank. 

Minnesota residents are obligated to pay Omaha Bank interest on the outstanding balances of 
their BankAmericards. Nebraska law permits Omaha Bank to charge interest on the unpaid balances of 
cardholder accounts at a rate of 18% per year on the first $999.99, and 12% per year on amounts of 
$1,000 and over. Minnesota law, however, fixes the permissible annual interest on such accounts at 
12%. To compensate for the reduced interest, Minnesota law permits banks to charge annual fees of up 
to $15 for the privilege of using a bank credit card. 

The instant case began when petitioner Marquette National Bank of Minneapolis (Marquette), 
itself a national banking association enrolled in the BankAmericard plan, brought suit in the District Court 
of Hennepin County, Minn., to enjoin Omaha Bank and Omaha Service Corp. from soliciting in 
Minnesota for Omaha Bank’s BankAmericard program until such time as that program complied with 
Minnesota law. Marquette claimed to be losing customers to Omaha Bank because, unlike the Nebraska 
bank, Marquette was forced by the low rate of interest permissible under Minnesota law to charge a $10 
annual fee for the use of its credit cards. * * * 

Omaha Bank is a national bank. * * * The interest rate that Omaha Bank may charge in its 
BankAmericard program is thus governed by federal law. The provision of § 85 called into question 
states 

"Any association may take, receive, reserve, and charge on any loan or discount made, or upon 
any notes, bills of exchange, or other evidences of debt, interest at the rate allowed by the laws of the 
State, Territory, or District where the bank is located....’ .... (Emphasis supplied.) 

Section 85 thus plainly provides that a national bank may charge interest "on any loan" at the 
rate allowed by the laws of the State in which the bank is "located." The question before us is therefore 
narrowed to whether Omaha Bank and its BankAmericard program are "located" in Nebraska and for 
that reason entitled to charge its Minnesota customers the rate of interest authorized by Nebraska law. 

There is no question but that Omaha Bank itself, apart from its BankAmericard program, is 
located in Nebraska. Petitioners concede as much. The National Bank Act requires a national bank to 
state in its organization certificate "It]he place where its operations of discount and deposit are to be 
carried on, designating the State, Territory, or district, and the particular county and city, town, or 
village." Rev.Stat. § 5134, 12 U.S.C. § 22. The charter address of Omaha Bank is in Omaha, Douglas 
County, Neb. The bank operates no branch banks in Minnesota? * * * 

2Am. Banker, June 14, 2007 (as of Dec. 31, 2006). 



The State of Minnesota, however, contends that this conclusion must be altered if Omaha 
Bank’s BankAmericard program is considered: "In the context of a national bank which systematically 
solicits Minnesota residents for credit cards to be used in transactions with Minnesota merchants the 
bank must be deemed to be ’located’ in Minnesota for purposes of this credit card program." 

We disagree. Section 85 was originally enacted as § 30 of the National Bank Act of 1864, 13 
Stat. 108. The congressional debates surrounding the enactment of § 30 were conducted on the 
assumption that a national bank was "located" for purposes of the section in the State named in its 
organization certificate. Omaha Bank cannot be deprived of this location merely because it is extending 
credit to residents of a foreign State. Minnesota residents were always free to visit Nebraska and receive 
loans in that State. It has not been suggested that Minnesota usury laws would apply to such 
transactions. Although the convenience of modern mail permits Minnesota residents holding Omaha 
Bank’s BankAmericards to receive loans without visiting Nebraska, credit on the use of their cards is 
nevertheless similarly extended by Omaha Bank in Nebraska by the bank’s honoring of the sales drafts 
of participating Minnesota merchants and banks. Finance charges on the unpaid balances of 
cardholders are assessed by the bank in Omaha, Neb., and all payments on unpaid balances are 
remitted to the bank in Omaha, Neb. Furthermore, the bank issues its BankAmericards in Omaha, Neb., 
after credit assessments made by the bank in that city. 

Nor can the fact that Omaha Bank’s BankAmericards are used "in transactions with Minnesota 
merchants" be determinative of the bank’s location for purposes of § 85. The bank’s BankAmericard 
enables its holder "to purchase goods and services from participating merchants and obtain cash 
advances from participating banks throughout the United States and the world." Minnesota residents can 
thus use their Omaha Bank BankAmericards to purchase services in the State of New York or mail-order 
goods from the State of Michigan. If the location of the bank were to depend on the whereabouts of each 
credit-card transaction, the meaning of the term "located" would be so stretched as to throw into 
confusion the complex system of modern interstate banking. * * * The mere fact that Omaha Bank has 
enrolled Minnesota residents, merchants, and banks in its BankAmericard program thus does not suffice 
to "locate" that bank in Minnesota for purposes of 12 U.S.C. § 85. 

Since Omaha Bank and its BankAmericard program are "located" in Nebraska, the plain 
language of § 85 provides that the bank may charge "on any loan" the rate "allowed" by the State of 
Nebraska. Petitioners contend, however, that this reading of the statute violates the basic legislative 
intent of the National Bank Act. At the time Congress enacted § 30 of the National Bank Act of 1864, 13 
Stat. 108, so petitioners’ argument runs, it intended "to insure competitive equality between state and 
national banks in the charging of interest." This policy could best be effectuated by limiting national 
banks to the rate of interest allowed by the States in which the banks were located. Since Congress in 
1864 was addressing a financial system in which incorporated banks were "local institutions," it did not 
"contemplate a national bank soliciting customers and entering loan agreements outside of the state in 
which it was established." Therefore to interpret § 85 to apply to interstate loans such as those involved 
in this case would not only enlarge impermissibly the original intent of Congress, but would also undercut 
the basic policy foundations of the statute by upsetting the competitive equality now existing between 
state and national banks. 

We cannot accept petitioners’ argument. Whatever policy of "competitive equality" has been 
discerned in other sections of the National Bank Act, see, e. g., First Nat. Bank v. Dickinson, 396 U.S. 
122, 131 (1969); First Nat. Bank of Logan v. Walker Bank & Trust Co., 385 U.S. 252,261-262 (1966), § 
30 and its descendants have been interpreted for over a century to give "advantages to National banks 
over their State competitors." Tiffany v. National Bank of Missouri, 18 Wall. 409, 413 (1874). "National 
banks," it was said in Tiffany, "have been National favorites.’’3 The policy of competitive equality between 
state and national banks, however, is not truly at the core of this case. Instead, we are confronted by the 
inequalities that occur when a national bank applies the interest rates of its home State in its dealing with 
residents of a foreign State. These inequalities affect both national and state banks in the foreign State. 

3Donald E. Powell, Remarks Before the National Association for Business Economics, Mar. 26, 2004 
(available at <LT>www.fdic.gov/news/<GT>). 



Indeed, in the instant case Marquette is a national bank claiming to be injured by the unequal interest 
rates charged by another national bank. VVhether the inequalities which thus occur when the interest 
rates of one State are "exported" into another violate the intent of Congress in enacting § 30 in part 
depends on whether Congress in 1864 was aware of the existence of a system of interstate banking in 
which such inequalities would seem a necessary part. 

Close examination of the National Bank Act of 1864, its legislative history, and its historical 
context makes clear that, contrary to the suggestion of petitioners, Congress intended to facilitate what 
Representative Hooper termed a "national banking system." Cong.Globe, 38th Cong., 1st Sess., 1451 
(1864). * * * 

Although in the debates surrounding the enactment of § 30 there is no specific discussion of the 
impact of interstate loans, these debates occurred in the context of a developed interstate loan market. 
As early as 1839 this Court had occasion to note: "Money is frequently borrowed in one state, by a 
corporation created in another. The numerous banks established by different states are in the constant 
habit of contracting and dealing with one another .... These usages of commerce and trade have been so 
general and public, and have been practiced for so long a period of time, and so generally acquiesced in 
by the states, that the Court cannot overlook them...." Bank of Augusta v. Earle, 13 Pet. 519,590-591 
(1839). * * * 

We cannot assume that Congress was oblivious to the existence of such common commercial 
transactions. We find it implausible to conclude, therefore, that Congress meant through its silence to 
exempt interstate loans from the reach of § 30. We would certainly be exceedingly reluctant to read such 
a hiatus into the regulatory scheme of § 30 in the absence of evidence of specific congressional intent. 
Petitioners have adduced no such evidence. 

Petitioners’ final argument is that the "exportation" of interest rates, such as occurred in this 
case, will significantly impair the ability of States to enact effective usury laws. This impairment, 
however, has always been implicit in the structure of the National Bank Act, since citizens of one State 
were free to visit a neighboring State to receive credit at foreign interest rates. This impairment may in 
fact be accentuated by the ease with which interstate credit is available by mail through the use of 
modern credit cards. But the protection of state usury laws is an issue of legislative policy, and any plea 
to alter § 85 to further that end is better addressed to the wisdom of Congress than to the judgment of 
this Court. 

Smiley v. Citibank (South Dakota), N. A. 

Supreme Court of the United States, 1996. 

517 U.S. 735. 

Mr. Justice SCALIA delivered the opinion of the Court. 

Section 30 of the National Bank Act of 1864, Rev. Stat. § 5197, as amended, 12 U.S.C. § 85, 
provides that a national bank may charge its loan customers "interest at the rate allowed by the laws of 
the State ... where the bank is located." In Marquette Nat. Bank of Minneapolis v. First of Omaha Service 
Corp., 439 U.S. 299 (1978), we held that this provision authorizes a national bank to charge out-of-state 
credit-card customers an interest rate allowed by the bank’s home State, even when that rate is higher 
than what is permitted by the States in which the cardholders reside. The question in this case is 
whether § 85 also authorizes a national bank to charge late-payment fees that are lawful in the bank’s 
home State but prohibited in the States where the cardholders reside--in other words, whether the 
statutory term "interest" encompasses late-payment fees. 

Petitioner, a resident of California, held two credit cards--a "Classic Card" and a "Preferred 
Card"--issued by respondent, a national bank located in Sioux Falls, South Dakota. The Classic Card 
agreement provided that respondent would charge petitioner a late fee of $15 for each monthly period in 



which she failed to make her minimum monthly payment within 25 days of the due date. Under the 
Preferred Card agreement, respondent would impose a late fee of $6 if the minimum monthly payment 
was not received within 15 days of its due date; and an additional charge of $15 or 0.65% of the 
outstanding balance on the Preferred Card, whichever was greater, if the minimum payment was not 
received by the next minimum monthly payment due date. Petitioner was charged late fees on both 
cards. 

These late fees are permitted by South Dakota law, see S.D. Codified Laws §§ 54-3-1, 
54-3-1.1 (1990 and Supp.1995). Petitioner, however, is of the view that exacting such "unconscionable" 
late charges from California residents violates California law, and in 1992 brought a class action against 
respondent on behalf of herself and other California holders of respondent’s credit cards, asserting 
various statutory and common-law claims.4 * * * 

On March 3, 1995, which was after the California Superior Court’s dismissal of petitioner’s 
complaint, the Comptroller of the Currency noticed for public comment a proposed regulation dealing 
with the subject before us, see 60 Fed.Reg. 11924, 11940, and on February 9, 1996, which was after the 
California Supreme Court’s decision, he adopted the following provision: 

"The term ’interest’ as used in 12 U.S.C. § 85 includes any payment compensating a creditor or 
prospective creditor for an extension of credit, making available of a line of credit, or any default or 
breach by a borrower of a condition upon which credit was extended. It includes, among other things, the 
following fees connected with credit extension or availability: numerical periodic rates, late fees, not 
sufficient funds (NSF) fees, overlimit fees, annual fees, cash advance fees, and membership fees. It 
does not ordinarily include appraisal fees, premiums and commissions attributable to insurance 
guaranteeing repayment of any extension of credit, finders’ fees, fees for document preparation or 
notarization, or fees incurred to obtain credit reports." 61 Fed.Reg. 4869 (to be codified in 12 CFR § 
7.4001(a)). 

Petitioner proposes several reasons why the ordinary rule of deference should not apply to this 
regulation. First, petitioner points to the fact that this regulation was issued more than 100 years after the 
enactment of § 85, and seemingly as a result of this and similar litigation in which the Comptroller has 
participated as amicus curiae on the side of the banks. The 100-year delay makes no difference. To be 
sure, agency interpretations that are of long standing come before us with a certain credential of 
reasonableness, since it is rare that error would long persist. But neither antiquity nor contemporaneity 
with the statute is a condition of validity. We accord deference to agencies under Chevron, not because 
of a presumption that they drafted the provisions in question, or were present at the hearings, or spoke 
to the principal sponsors; but rather because of a presumption that Congress, when it left ambiguity in a 
statute meant for implementation by an agency, understood that the ambiguity would be resolved, first 
and foremost, by the agency, and desired the agency (rather than the courts) to possess whatever 
degree of discretion the ambiguity allows. See Chevron, supra, at 843-844. Nor does it matter that the 
regulation was prompted by litigation, including this very suit. Of course we deny deference "to agency 
litigating positions that are wholly unsupported by regulations, rulings, or administrative practice," Bowen 
v. Georgetown Univ. Hospital, 488 U.S. 204,212 (1988). The deliberateness of such positions, if not 
indeed their authoritativeness, is suspect. But we have before us here a full-dress regulation, issued by 
the Comptroller himself and adopted pursuant to the notice-and-comment procedures of the 
Administrative Procedure Act designed to assure due deliberation, see 5 U.S.C. § 553. That it was 
litigation which disclosed the need for the regulation is irrelevant. 

Second, petitioner contends that the Comptroller’s regulation is not deserving of our deference 
because "there is no rational basis for distinguishing the various charges [it] has denominated interest ... 
from those charges it has denominated ’non-interest.’ "As an analytical matter, it seems to us perfectly 
possible to draw a line, as the regulation does, between (1) "payment compensating a creditor or 
prospective creditor for an extension of credit, making available of a line of credit, or any default or 
breach by a borrower of a condition upon which credit was extended," and (2) all other payments. To be 

4Am. Banker, July 12, 2006 (as of Dec. 31,2005). 



sure, in the broadest sense all payments connected in any way with the loan--including reimbursement 
of the lender’s costs in processing the application, insuring the loan, and appraising the collateral--can 
be regarded as "compensating [the] creditor for [the] extension of credit." But it seems to us quite 
possible and rational to distinguish, as the regulation does, between those charges that are specifically 
assigned to such expenses and those that are assessed for simply making the loan, or for the borrower’s 
default. In its logic, at least, the line is not "arbitrary [or] capricious," and thereby disentitled to deference 
under Chevron, see 467 U.S., at 844. * * * 

Petitioner argues that the late fees charged by respondent do not constitute "interest" because 
they "do not vary based on the payment owed or the time period of delay." We do not think that such a 
limitation must be read into the statutory term. Most legal dictionaries of the era of the National Bank Act 
did not place such a limitation upon "interest." See, e.g., 1 J. Bouvier, A Law Dictionary 652 (6th ed. 
1856) ("The compensation which is paid by the borrower to the lender or by the debtor to the creditor for 
... use [of money]"). The definition of "interest" that we ourselves set out in Brown v. Hiatts, 15 Wall. 177, 
185, 21 L.Ed. 128 (1873), decided shortly after the enactment of the National Bank Act, likewise 
contained no indication that it was limited to charges expressed as a function of time or of amount owing: 
"Interest is the compensation allowed by law, or fixed by the parties, for the use or forbearance of money 
or as damages for its detention." See also Hollowell v. Southern Building & Loan Assn., 120 N.C. 286 
(1897) ("[A]ny charges made against [the borrower] in excess of the lawful rate of interest, whether 
called ’fines,’ ’charges,’ ’dues,’ or ’interest,’ are in fact interest, and usurious"). 

Petitioner suggests another source for the asserted requirement that the charges be time-and 
rate-based: What is authorized by § 85, she notes, is the charging of interest "at the rate allowed" by the 
laws of the bank’s home State. This requires, in her view, that the interest charges be expressed as 
functions of time and amount owing. It would be surprising to find such a requirement in the Act, if only 
because it would be so pointless. Any flat charge may, of course, readily be converted to a percentage 
charge--which was indeed the basis for 19th-century decisions holding that flat charges violated state 
usury laws establishing maximum "rates." See, e.g., Craig v. Pleiss, 26 Pa. 271,272-273 (1856). And 
there is no apparent reason why home-state-approved percentage charges should be permissible but 
home-state-approved flat charges unlawful. In any event, common usage at the time of the National 
Bank Act prevents the conclusion that the Comptroller’s refusal to give the word "rate" the narrow 
meaning petitioner demands is unreasonable. * * * 

[The Court concluded that the Comptroller’s regulation defining late fees as interest was entitled 
to deference and that the Comptroller’s interpretation of § 85 was not unreasonable.] 

B. State Banks 

Greenwood Trustwas decided before Smiley and under the authority of 12 U.S.C.A. § 1831d, a 
provision comparable to section 85 but applicable to state banks. 

Greenwood Trust v. Commonwealth of Massachusetts 

United States Court of Appeals, First Circuit, 1992. 

971 F.2d 818, cert. denied, 506 U.S. 1052 (1993). 

SELYA, Circuit Judge. 

* * * The pertinent facts are largely undisputed. Plaintiff-appellant Greenwood Trust Company 
(Greenwood) is a Delaware banking corporation. Its deposits are insured by the Federal Deposit 
Insurance Corporation. Through a wholly owned subsidiary, Greenwood offers an open end credit 
card--the Discover Card--to customers nationwide. More than one hundred thousand of its cardholders 
live in Massachusetts. 

The terms and conditions applicable to use of the Discover Card are spelled out in a 



Cardmember Agreement. The Agreement stipulates, inter alia, that the holder must make a minimum 
monthly payment, calculated by reference to the credit-card balance outstanding from time to time, on or 
before a designated due date. Failure to make this payment in a timeous fashion constitutes a default. If 
the default is not cured within twenty days, a ten-dollar late charge is automatically assessed. * * * 

The Massachusetts statute is straightforward. It provides that: "No creditor shall impose a 
delinquency charge, late charge, or similar charge on loans made pursuant to ... an open end credit 
plan." Mass.Gen.L. ch. 140, § 114B. 

On the other hand, section 521 [of the Depository Institutions Deregulation and Monetary 
Control Act of 1980 (D IDA)] is equally uncompromising: 

In order to prevent discrimination against State-chartered insured depository institutions, 
including insured savings banks .... with respect to interest rates .... such State bank[s] ... may, 
notwithstanding any State constitution or statute which is hereby preempted for the purposes of this 
section, take, receive, reserve, and charge on any loan or discount made, or upon any note, bill of 
exchange, or other evidence of debt, interest at a rate of not more than 1 per centum in excess of the 
discount rate on ninety-day commercial paper in effect at the Federal Reserve bank in the Federal 
Reserve district where such State bank ... is located or at the rate allowed by the laws of the State, 
territory, or district where the bank is located, whichever may be greater. 

12 U.S.C. § 1831d(a) (1988 & Supp.1990). 

In Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824), Chief Justice Marshall declared that, under 
the rubric of the Supremacy Clause, state laws which "interfere with, or are contrary to the laws of 
Congress, made in pursuance of the constitution," are preempted and, therefore, invalid. Id. 22 U.S. (9 
Wheat.) at 211. * * * 

Our conclusion that the proper analysis in this case reduces to an inquiry into express 
preemption is unaffected by the fact that the inquiry requires us to interpret the terms "interest" and 
"interest rates" as they are employed in section 521. While uncertainty about the meaning of interstitial 
terms in the text of a federal statute may affect the scope of express preemption, it does not bear directly 
on the character of Congress’s preemptory intent. In other words, so long as Congress’s intent to effect 
preemption remains clear and manifest, uncertainty which pertains only to the contours of the ensuing 
preemption does not necessitate an alteration of a reviewing court’s basic analytic approach. 

We must still resolve the crucial question of what state laws are preempted. Put specifically, is a 
state law banning the imposition of late charges a law regulating "interest" within the purview of section 
521? If so, chapter 140, § 114B is preempted. 

This inquiry necessarily reduces to ascertaining what Congress meant by the word "interest" in 
drafting section 521. In divining this legislative intent, it is incumbent upon us to "begin with the language 
employed by Congress and the assumption that the ordinary meaning of that language accurately 
expresses the legislative purpose." Morales v. Trans World Airlines, Inc., 112 S.Ct. 2031,2036 (1992). In 
the process, however, we should not wear blinders: if there is "good reason to believe" that Congress 
intended to deviate from the ordinary meaning of the language selected, then a reviewing court must 
follow the congressional lead. * * * 

The preamble to section 521 states that the law was created "to prevent discrimination against 
State-chartered insured depository institutions, including insured savings banks." To understand the 
reference, we examine the historical context. 

As the 1970s wound down, the Nation was caught in the throes of a devastating credit crunch. 
Interest rates soared. Nevertheless, state lending institutions were constrained in the interest they could 
charge by state usury laws which often made loans economically unfeasible from a lender’s coign of 
vantage. National banks did not share this inhibition because they could charge whatever interest rates 



were allowed under the National Bank Act of 1864, and specifically, those rates which were permitted 
under Bank Act § 85, 12 U.S.C.§ 85 (1988). Since section 85 authorized national banks to use interest 
rates set by reference to federal discount rates, state institutions were at an almost insuperable 
competitive disadvantage. 

Congress tried to level the playing field between federally chartered and state-chartered banks 
when it enacted DIDA. See 126 Cong.Rec. 6,907 (1980) (section 521 will "allow[ ] competitive equity 
among financial institutions, and reaffirm[ ] the principle that institutions offering similar products should 
be subject to similar rules") (statement of Sen. Bumpers); 126 Cong.Rec. 6,900 (1980) (section 521 
should "provide[ ] parity, or competitive equality, between national banks and State[-]chartered 
depository institutions on lending limits") (statement of Sen. Proxmire). To achieve this objective, 
Congress engrafted onto DIDA’s bare bones, at several points, language taken from the Bank Act. 
Section 521, modeled on section 85 of the Bank Act, was the site of one such transplantation. The 
parallelism was not mere happenstance. To the exact contrary, Congress made a conscious choice to 
incorporate the Bank Act standard into DIDA. 

The historical record clearly requires a court to read the parallel provisions of DIDA and the Bank 
Act in pari materia. It is, after all, a general rule that when Congress borrows language from one statute 
and incorporates it into a second statute, the language of the two acts should be interpreted the same 
way. So here. What is more, when borrowing of this sort occurs, the borrowed phrases do not shed their 
skins like so many reinvigorated reptiles. Rather, "if a word is obviously transplanted from another legal 
source, whether the common law or other legislation, it brings the old soil with it." Frankfurter, Some 
Reflections on the Reading of Statutes, 47 Colum.L.Rev. 527,537 (1947). Because we think it is 
perfectly plain that this portable soil includes prior judicial interpretations of the transplanted language, 
Bank Act precedents must inform our interpretation of words and phrases that were lifted from the Bank 
Act and inserted into DIDA’s text. 

While we believe that several principles inherent in section 85 were transfused into section 521, 
the critical item for present purposes is the principle of exportation. This principle, solidly embedded in 
the language and purpose of both acts, provides the mechanism whereby a bank may continue to use 
the favorable interest laws of its home state in certain transactions with out-of-state borrowers. * * * 

Section 521 allows a state bank to charge interest "at the rate allowed by the laws of the State ... 
where the bank is located." We think this is a fairly clear indication that, if a state-law definition of interest 
is applicable, it must emanate from Delaware law. We so hold, much bolstered by the recognition that 
section 85 "adopts the entire case law of [a state bank’s home] state interpreting the state’s limitations on 
usury; it does not merely incorporate the numerical rate adopted by the state." First Nat’l Bank v. Nowlin, 
509 F.2d 872,876 (8th Cir.1975). * * * 

Delaware law explicitly incorporates late charges into the definition of interest and allows lenders 
to assess such fees against credit-card customers. See DeI.Code Ann. tit. 5, § 950 (1985 & Supp.1990). 
Thus, were we to look to Delaware law for help in fathoming the meaning of "interest" and "interest 
rates," late charges would be included. In that event, section 114B’s prohibition on late fees would be 
nullified by section 521’s express preemption of state laws limiting exported interest rates. 

Federal common law brings us to precisely the same result. Several courts, in analyzing the 
language of section 85 of the Bank Act, have had little trouble in construing the term "interest" to 
encompass a variety of lender-imposed fees and financial requirements which are independent of a 
numerical percentage rate. * * * 

We need not grease the rails. Given our conclusion that DIDA § 521 should be interpreted in 
pari materia with its direct lineal ancestor, section 85 of the Bank Act, and given, also, the litany of cases 
extending section 85 to a wide variety of fees and charges associated with the extension and 
maintenance of credit, we see no reason to define either the term "interest" or the term "interest rates," 
for purposes of section 521, in a manner that excludes late fees. * * * 



With respect to the specific scope of section 521’s preemption, section 85 of the Bank Act long 
ago laid the track upon which the parties must now travel. Section 85’s preemption acts as a cowcatcher 
by brushing aside states’ attempts to regulate "interest rates" charged by national banks. Included within 
those displaced state laws are regulations regarding flat fees analogous to late charges. In passing 
DIDA, Congress expressly placed section 521 on the same footing. Hence, "interest" in section 521 
encompasses late fees charged to credit-card customers. Section 114B, which prohibits the assessment 
of late charges, thereby regulates the interest a bank may charge in a more restrictive manner than 
federal law permits. 

We need go no further. For the reasons set forth above, it is patent that the state statute is on a 
collision course vis-a-vis section 521. Given the imperatives of the Supremacy Clause, the whistle 
sounds loud and clear. Section 114B must yield. It is preempted. 

Questions and Notes 

1. What is the maximum rate of interest that may be charged in your state for a consumer credit 
transaction? If your state law does not regulate interest rates, you may wish to look at Chapter 24 of the 
North Carolina General Statutes for an example of a detailed usury scheme. 

2. In states that maintain restrictive usury laws, which lenders are subject to those rates? Do 
such state laws have any practical utility? Are consumer borrowers who reside in such states actually 
being protected from excessive interest? 

3. If you have a credit card, look on the bank to see the name and location of the issuing bank. A 
Citi MasterCard, for instance, may be issued by a Citi-owned bank located in Nevada, rather than the 
flagship New York-based bank. Why would Citigroup maintain a bank in Nevada for the purpose of 
issuing credit cards? What is the maximum rate of interest that may be charged on a consumer credit 
transaction under Nevada law? 

4. Some retailers issue credit cards through bank subsidiaries. How does a retailer own a bank 
and other nonbanking and nonfinancial businesses? See 12 U.S.C.A. § 1841(c)(2)(F). 

5. The FDIC issued a notice of proposed rulemaking in 2005 to clarify the 12 U.S.C. § 1831d for 
state chartered banks should be interpreted the same way as 12 U.S.C. § 85 for national banks, 
including a provision that would permit state bank operating subsidiaries to export interest rates under 
the same conditions for exportation of interest rates by national bank operating subsidiaries "(i.e., to the 
extent the insured state bank subsidiaries are majority-owned by the insured state bank, subject to 
supervision of the state banking authority, and can only engage in activities that the bank could engage 
in directly)." 70 Fed. Reg. 60,019, 60,027 (proposed Oct. 14, 2005) (to be codified at 12 C.F.R. pts. 331 
& 362). The proposal has yet to be finalized. 

6. If a business entity or a bank wished to charter a credit card bank in a jurisdiction that does 
not impose interest rate limitations, would you advise that the bank seek a state or a national charter? 

7. Patricia Heaton, a Louisiana resident, brought suit against Monogram Credit Card Bank of 
Georgia, a Georgia state chartered bank owned by General Electric, claiming that Monogram is not 
entitled to export Georgia’s interest rates and late fees under § 1831d because monogram is not a "state 
bank" entitled to the benefits of that statute. According to the plaintiff, federal law defines a state bank as 
an "institution engaged in the business of receiving deposits." The Georgia law under which Monogram 
was chartered states that the credit-card bank may take deposits only from affiliates. The plaintiff asserts 
that since the only deposits Monogram had were $670 million from other G.E. units, it did not meet the 
"state bank" definition. The FDIC argues, based on an opinion letter issued by its general counsel, that a 
bank is a "state bank" if it holds one or more nontrust deposits in an aggregate amount of at least 
$500,000. Following the issuance of this opinion letter, the FDIC completed a formal rulemaking process 
to promulgate a regulation to this effect. 66 Fed. Reg. 54,645 (Oct. 31, 2001) (codified at 12 C.F.R. § 
303.14). 



What is the banking statute that provides the federal definition of a "state bank"? How is General 
Electric operating a bank along with its other nonbanking and nonfinancial operations? 

In the meantime, a fierce jurisdictional battle over state court (the plaintiffs initial forum) or 
federal court (where the defendant bank has removed the case) has taken place See Heaton v. 
Monogram Credit Card Bank of Georgia, 297 F.3d 416 (5th Cir. 2002). The saga continues. 

For the first time in the seven-year-old case, the FDIC and Monogram argued that Heaton did 
not have standing to raise the issue of whether Monogram qualified as a "state bank." The federal district 
court granted the FDIC and Monogram motions for summary judgment on this issue finding that 
Congress had granted the FDIC the exclusive right to determine whether a state bank meets the 
requirement of being "engaged in the business of receiving deposits" to qualify for federal deposit 
insurance. Heaton v. Monogram Credit Card Bank of Georgia, 408 F.Supp.2d 213 (E.D. La. 2005). The 
court remanded to Louisiana state court Heaton’s remaining claim for breach of contract based on late- 
fee payments that Heaton alleges exceeded those permitted under the bank’s credit card agreement 
with its customers. 

8. Section 731 of the Gramm-Leach-Bliley Act (GLBA), codified at 12 U.S.C.A. § 1831u(f) 
permits state chartered banks to charge the same rate of interest as any out-of-state bank that has a 
branch within the state, but only in the limited circumstance that the state has a "constitutional provision 
that sets a maximum lawful annual percentage rate of interest ... at not more than 5 percent above the 
discount rate for 90-day commercial paper in effect at the Federal reserve bank for the Federal reserve 
district in which such State is located." Arkansas is a state (perhaps the only one) with such a 
constitutional provision. In Johnson v. Bank of Bentonville, 269 F.3d 894 (8th Cir. 2001), the Eighth 
Circuit upheld the GLBA provision from attack under the Commerce Clause and held that it was 
permissible for Congress to preempt a provision of a state constitution. See Amanda K.S. Hill, Note, 
State Usury Laws: Are They Effective in a Post-GLBA World? 6 N.C. Banking Inst. 411 (2002). 

9. A borrower brought suit against a national bank in state court for violation of the state’s usury 
law. The United States Supreme Court held that removal of the case to federal court was proper 
because 12 U.S.C. §§ 85 and 86 preempted the claim under state law and provided the exclusive cause 
of action for usury against a national bank. Beneficial National Bank v. Anderson, 539 U.S. 1 (2003). 
Therefore, the usury claim against a national bank "arises under" federal law. 

10. The preemption afforded by 12 U.S.C. § 85 also applies to operating subsidiaries of national 
banks. See OCC Interpretive Letter #954 (Feb. 2003); Bank Activities and Operations; Real Estate 
Lending and Appraisals, 69 Fed. Reg. 1904 (Jan. 13, 2004) (codified at 12 C.F.R. pts. 7 & 34) 
(excerpted in Chapter 4). 

11. See the discussion of preemption of state usury laws in the context of payday lending at the 
end of this chapter. 

12. In October 2006, President Bush signed into law the John Warner National Defense 
Authorization Act for Fiscal Year 2007, Pub. L. No. 109-364, 120 Stat. 2083. Section 670 of that Act 
(codified at 10 U.S.C. § 987) and referred to as the Talent Amendment, caps the annual percentage rate 
that may be charged to a covered member of the armed forces (a member of the armed forces on active 
duty or active Guard or Reserve duty) or a dependent of such member for certain consumer credit at 
36%. 

The Department of Defense, in consultation with the banking agencies, prepared implementing 
regulations. Limitations on Terms of Consumer Credit Extended to Service Members and Dependents, 
72 Fed. Reg. 50580 (Aug. 31, 2007) (codified at 32 C.F.R. pt. 232). The regulations limit the covered 
consumer credit transactions to certain closed-end credit, including payday loans, vehicle title loans, and 
tax refund anticipation loans. The cost of the loan must be disclosed as the Military Annual Percentage 
Rate (MAPR) and may not exceed 36%. A creditor who relies on a "covered borrower identification 



statement" in determining that the borrower is subject to the MAPR limitation falls within a safe harbor, 
unless the creditor receives documentation as part of the transaction that indicates that the borrower is 
not a "covered borrower." 

Although banks had hoped to be expressly excluded in the regulations from compliance with the 
Talent Amendment, most banks are effectively excluded because they do not usually offer the covered 
consumer credit products. Home mortgage loans, purchase money loans (including auto loans), and 
open-end credit such as credit cards are excluded from coverage by the regulations. 

Why did Congress feel that the cost of credit to service members and their dependents should 
be limited? Does this open the door for other national usury legislation? 

TRUTH IN LENDING ACT (TILA) 

Ch. 6 

Sec. 2 

Section 2. Truth in Lending Act (TILA) 

A number of federal and state laws exist to protect consumers in their credit relationships with 
banks and other lenders. One of the most important is the Truth In Lending Act (TILA), 15 U.S.C.A. § 
1601 et seq., enacted in 1968. TILA has been amended numerous times, including a major rewrite in 
1980 (effective October 1, 1982) as part of the Depository Institutions Deregulation and Monetary 
Control Act of 1980 (DIDMCA). The purpose of TILA is to require creditors to disclose to consumers the 
true cost of credit. TILA mandates the inclusion of all credit-related charges in calculating the annual 
percentage rate (APR) and the total finance charge for an extension of credit. These disclosures were 
intended to allow an informed comparison of credit choices. The Federal Reserve Board has 
promulgated extensive regulations on TILA in Regulation Z, 12 C.F.R. pt. 226. Another source of 
guidance is the Fed’s Official Staff Commentary on TILA and Reg. Z, 12 C.F.R. pt. 226, Supplement I. 

A. Open-End Versus Closed-End Credit 

Benion v. Bank One, Dayton, N.A. 

United States Court of Appeals, Seventh Circuit, 1998. 

144 F.3d 1056, cert. denied, 525 U.S. 963. 

POSNER, Chief Judge. 

This appeal presents an important interpretive question under the Truth in Lending Act and one 
on which we are unable to find any appellate decisions. Mr. and Mrs. Benion bought a satellite dish from 
Superior Satellite, an authorized dealer in products distributed by EchoStar Communications. The price 
of the dish was around $3,000 and in addition the Benions paid $1,000 for a year’s worth of 
programming transmitted by satellite. The Benions didn’t want to pay cash for these purchases, and so 
applied for an "EchoStar" credit card. This card is offered by Bank One in conjunction with Echo 
Acceptance (EchoStar’s consumer financing arm). The Benions’ application was accepted on the spot 
and they were given the card with a credit limit of $4,500, a few hundred dollars above the price of their 
purchases. The EchoStar card may be used at any of the hundreds of authorized retail dealers in 
EchoStar products. But EchoStar requires that the first use of the card include the purchase of a satellite 
dish, which usually costs at least $2,000, and limits subsequent purchases to goods and services that 
can be used in conjunction with the dish, such as a television set, video recorder, or television 
programming (a pay channel, for example). In the papers accompanying the sale to the Benions, the 
interest rate that Bank One charges on the unpaid balance of credit card debt--a variable rate that at the 
time of the sale and the issuance of the card to the Benions was about 19 percent--was disclosed, but 



not the total finance charge (roughly, the dollar amount of the interest) that the credit card holder would 
incur if the debt were paid off at the minimum rate permitted. 

The Benions weren’t happy with their purchase and refused to pay anything toward the 
satisfaction of their credit card debt, precipitating a legal squabble between them and Superior, Echo 
Acceptance, and Bank One. The squabble has mushroomed into a class action by the Benions on their 
own behalf and that of some 50,000 other users of the EchoStar card, claiming that the disclosures 
made to users concerning the cost of credit violate the Truth in Lending Act, 15 U.S.C. § 1601 et seq., 
and the Illinois Consumer Fraud Act, 815 ILCS 505/1 et seq. The district judge granted summary 
judgment for the defendants on both claims. 967 F.Supp. 1031 (N.D. II1. 1997). He held that the state 
fraud claim was derivative from the Truth in Lending Act and fell with it. Id. at 1037. The plaintiffs do not 
challenge the derivative status of the fraud claim in their opening brief, and so we shall not have to 
consider that claim further. 

The Truth in Lending Act has separate disclosure requirements for "open-end" and "closed-end" 
credit transactions. The requirements for the latter are more onerous (compare 15 U.S.C. § 1637 with id. 
§ 1638), and include stating the total finance charge. Id., § 1638(a)(3); 12 C.F.R. § 226.18(d). If the 
credit arrangements with the Benions are classified as closed end, the Act was violated; otherwise not. 

An open-end credit plan, the category that includes legitimate credit-card credit and revolving 
credit more broadly, is a financing plan under which the creditor "reasonably contemplates repeated 
transactions." 15 U.S.C. § 1602(i). * * * 

It is beyond contestation that the bank (the only Truth in Lending defendant) hoped and 
expected, and reasonably expected, to have at least some repeat transactions with the holders of the 
EchoStar card. The card was usable at any dealer in a nationwide chain of dealers. Bank One had an 
aggressive marketing strategy designed to promote repeat purchases, which was very much in its 
financial self-interest. The bank had studied the performance of EchoStar’s financing plan in an earlier 
incarnation and had obtained statistics which showed that repeat purchases had been an increasing 
fraction of total purchases under the plan. And, although we must not confuse hindsight with foresight, 
what actually happens is some evidence of what was reasonably expected to happen, and so it is 
relevant though not determinative to note that 20 percent of all holders of the EchoStar card issued by 
Bank One who used the card at least once (some never used it) made one or more additional purchases 
with the card after the initial purchase. The Benions bought only one year’s worth of programming; it was 
likely that they would use the card to buy programming for the next year. 

As neither the statute nor the regulation specifies a minimum level of "repeated transactions," it 
is apparent from the uncontradicted evidence just recited that the defendants have complied with the 
letter of the law. It is also apparent that a law which fixed a minimum level of repeat purchases for credit 
to qualify as open end would place the "private label" (as distinct from bank) credit card business in 
jeopardy unless it threw in the towel and made the disclosures required for closed-end credit. For the 
issuer could never be sure that consumer dissatisfaction, or a switch by consumers to an alternative 
method of financing, wouldn’t cause repeat purchases to fall below the threshold fixed by the law. The 
jeopardy would be particularly great for new cards. Not only couldn’t consumer acceptance be assured; 
the level of repeat purchases would necessarily be slight at the outset, since a repeat purchase cannot 
be made before the first purchase. In fact the percentage of purchases with the EchoStar card that are 
repeat purchases has grown since the card was introduced. * * * 

The Benions [argue] that the defendants were trying to evade the Truth in Lending Act by 
conditioning the first use of the card on the purchase of a big-ticket item and then limiting subsequent 
purchases to products related to the initial purchase. They invite us to consider the enormous loophole 
that would be created if auto dealers could finance the purchase of an automobile by issuing a credit 
card conditioned on the holder’s using it to buy an automobile from the dealer (or, as here, other dealers 
in the same product), and could justify this as open-end credit by pointing out that purchasers of 
automobiles buy parts and service from either the same dealer or other dealers in the same make of 
automobile. But if such a method of financing big-ticket purchases would be an abuse of the open-end 



credit provision of the Truth in Lending Act, as we may assume it would be, it could be curbed only by 
changing the regulatory scheme, for example by specifying a minimum ratio of subsequent purchases to 
original purchase. * * * 

There may be cases in which the issuer of the card does not reasonably contemplate any repeat 
purchases; an example would be a sale of aluminum siding by a company that sells nothing else. The 
statute and regulation take care of that case, which in fact is specifically mentioned in the staff 
commentary. 12 C.F.R. pt. 226.2(a)(20)3, supp. I. They do not address the case in which the issuer 
reasonably contemplates repeat purchases though fewer than it would if it were financing sales by a 
department store or other general retail dealer. 

Affirmed. 

B. Fair Credit and Charge Card Disclosure Act 

The Fair Credit and Charge Card Disclosure Act of 1988, 15 U.S.C. § 1637, offers additional 
protection to consumers. 

Statement by John P. Lawares Subcommittee on Consumer Affairs    and Coinage of the 
Committee on Banking, Finance       and Urban Affairs 

U.S. House of Representatives. 

77 Fed. Res. Bull. 983 (1991). 

In March 1989, the Fair Credit and Charge Card Disclosure Law amendments to the Truth in 
Lending law went into effect. Before these amendments were enacted, consumers sometimes did not 
receive full disclosure of the credit terms on their card accounts until after they had received a credit card 
accessing the account. 

The Fair Credit and Charge Card Disclosure Act requires that card issuers provide early 
disclosure of rate and other cost information to potential cardholders. The disclosures generally must be 
provided in direct mail or telephone applications and preapproved solicitations and in applications made 
available to the general public. Most of the required disclosures must be provided in the form of a table 
that the Board prescribes to allow easy comparison of the terms offered by different card issuers. * * * 

Under the current Truth in Lending Act, creditors that mention specific costs in advertisements 
for any type of open-end credit product must also disclose other relevant cost information. Under this 
"trigger term" approach, a card issuer that advertises its annual percentage rate, for example, must also 
disclose any minimum finance charge, transaction fee, or similar charge. The Board by regulation also 
requires that any fee for membership or participation be disclosed. 

In general credit card advertisements, when no specific costs are stated, the law does not 
mandate that any other cost information be provided. In addition, if creditors advertise that certain fees 
are not charged on an account, no additional disclosures are required. For example, a card issuer may 
advertise that no annual fee is imposed on a card account, without disclosing the rate. Or a card issuer 
may represent in an advertisement that the annual percentage rate on its accounts is "low," without 
providing additional disclosure. Consequently, although the Truth in Lending Act and the Board’s 
implementing regulation generally require uniform disclosure of cost information in credit advertisements, 
they do not require full cost information about credit and charge cards in all advertisements---only in 
those in which the advertiser triggers the need for further detail. * * * 

The Board believes that the current disclosure scheme under the Truth in Lending Act gives 
consumers ample opportunity to ascertain and review account terms before being obligated on a card 

SCore deposits are those that are considered stable and thus provide a long-term source of funds. 



account. The advertising rules provide for the uniform disclosure of credit terms when specific costs are 
mentioned. The Fair Credit and Charge Card Disclosure Act requires disclosure of key terms in those 
situations in which card issuers are aggressively marketing their card accounts--for example, in direct 
mail or telephone campaigns. In addition, the Truth in Lending Act has always required that consumers 
receive full disclosure before they become obligated on open-end plans. Moreover, the Board by 
regulation has provided that, if full disclosure is not given beforehand, a consumer may reject the plan 
once disclosures are received and the creditor must refund any membership fee that has already been 
paid. * * * 

Currently, creditors are required to provide consumers with advance notice of changes in rates 
and other key cost terms initially required to be disclosed under the Truth in Lending Act. The notice 
must be provided at least fifteen days before a change takes effect. The act itself does not require this 
notification. The change in terms requirement, which the Board established by regulation, has been in 
effect since 1969. * * * 

C. Fair Credit Billing Act 

American Express Co. v. Koerner 

Supreme Court of the United States, 1981. 

452 U.S. 233. 

Mr. Justice BLACKMUN delivered the opinion of the Court. 

The question presented is whether a creditor must follow the requirements specified in 1974 by 
the Fair Credit Billing Act, Pub. L. 93-495, Tit. III, 88 Stat. 1511, for the correction of billing errors, when 
both a corporation and an individual officer are liable for a debt. 

The Fair Credit Billing Act added a number of provisions to the Truth in Lending Act (TILA), Pub. 
L. 90-321, Tit. I, 82 Stat. 146. A primary provision, and the one at issue in this case, is § 161(a), as so 
added. 88 Stat. 1512, 15 U. S. C. § 1666(a). This section applies whenever a creditor transmits to an 
obligor "a statement of the obligor’s account in connection with an extension of consumer credit." If the 
obligor believes that the statement contains a billing error, he then may send the creditor a written notice 
setting forth that belief, indicating the amount of the error and the reasons supporting his belief that it is 
an error. If the creditor receives this notice within 60 days of transmitting the statement of account, § 
161(a) imposes two separate obligations upon the creditor. Within 30 days, it must send a written 
acknowledgment that it has received the notice. And, within 90 days or two complete billing cycles, 
whichever is shorter, the creditor must investigate the matter and either make appropriate corrections in 
the obligor’s account or send a written explanation of its belief that the original statement sent to the 
obligor was correct. The creditor must send its explanation before making any attempt to collect the 
disputed amount. 

A creditor that fails to comply with § 161(a) forfeits its right to collect the first $50 of the disputed 
amount including finance charges. § 161(e), 15 U. S. C. § 1666(e). In addition, § 161(d) provides that, 
pursuant to regulations of the Federal Reserve Board, a creditor operating an "open end consumer credit 
plan" may not restrict or close an account due to an obligor’s failure to pay a disputed amount until the 
creditor has sent the written explanation required by § 161(a). 

Every creditor under an "open end consumer credit plan" must disclose the protections available 
under § 161 to the obligor. This disclosure must occur at the time the account is opened and at 
semiannual intervals thereafter. See § 127(a)(8), 15 U. S. C. § 1637(a)(8). 

This case presents a dispute over the applicability of § 161. The relevant facts, as the District 
Court noted, are largely undisputed. On November 16, 1965, prior to the enactment of the TILA, John E. 
Koerner & Co., Inc., applied for a credit card account with petitioner American Express Company. The 



application was for a "company account" designed for business customers. The Koerner Company 
asked American Express to issue cards bearing the company’s name to respondent Louis R. Koerner, 
Sr., and four other officers of the corporation. Respondent was required to sign a "company account" 
form, agreeing that he would be jointly and severally liable with the company for all charges incurred 
through the use of the company card that was issued to him. American Express, before issuing the 
cards, investigated the company’s credit rating, but not that of respondent or the other officers. 

American Express billed the Koerner Company for all charges arising from the use of the five 
cards issued for the company account. It sent a monthly statement showing the total due and listing 
individual subtotals for each of the five users. Although respondent employed his card mostly for 
business-related expenses, he used it occasionally for personal expenses. When he did so, he paid for 
these items by sending his personal check to American Express. Charges for his business-related 
expenses were paid by the company. 

In 1975, a dispute arose between the Koerner Company and American Express concerning 
charges that appeared on the company account. American Express had billed the company for flight 
insurance for three business trips made by company employees, and for renewal fees for two of the 
cards that the company claimed were no longer desired. The total amount in dispute, which the company 
refused to pay, was $55. Company officials wrote to American Express several times about this. The 
record does not indicate that American Express responded in any way prior to November 1976. 

On September 28, 1976, respondent attempted to use his card to purchase a plane ticket for a 
business trip. After getting in touch with American Express, the ticket agent requested that respondent 
speak by telephone with an American Express employee. This employee informed respondent that the 
account was canceled because of delinquency in payment. She instructed the ticket agent to cut 
respondent’s card in two and return it to him. 

Shortly thereafter, respondent filed this action in the United States District Court for the Eastern 
District of Louisiana. He alleged that American Express had canceled the account because of the 
Koerner Company’s refusal to pay the disputed charges and in retaliation for the many complaints that 
had been made by the company in its attempt to resolve the dispute. Jurisdiction was based upon § 130 
of the TILA, 15 U.S.C. § 1640, which provides for the recovery of actual damages sustained by any 
person as the result of a creditor’s failure to comply with various provisions of the TILA, including § 161, 
and grants jurisdiction of such actions to the federal district courts. The complaint sought damages of 
$25,000 for "inconvenience, mental anguish, grief, aggravation, and humiliation." Respondent, invoking 
diversity jurisdiction, also sought damages under Louisiana law. * * * 

The threshold inquiry under § 161(a) is whether the creditor has transmitted to an obligor "a 
statement of the obligor’s account in connection with an extension of consumer credit." If there has been 
no extension of "consumer credit," the section imposes no obligation upon a creditor, and the creditor is 
free to adopt its own procedures for responding to a customer’s complaint about a billing error. We 
conclude that, on the undisputed facts of this case, respondent has failed to show that American 
Express has extended him "consumer credit" in any relevant transaction. Section 161(a), therefore, is 
not applicable to the dispute between these parties. 

In order for there to be an extension of consumer credit, there first must be an extension of 
"credit." The TILA’s definition of "credit" is contained in § 103(e), 15 U.S.C. § 1602(e): "The term ’credit’ 
means the right granted by a creditor to a debtor to defer payment of debt or to incur debt and defer its 
payment." Thus, a credit card company such as American Express extends credit to an individual or an 
organization when it opens or renews an account, as well as when the cardholder actually uses the 
credit card to make purchases. When the account is opened or renewed, the creditor has granted a right 
"to incur debt and defer its payment"; when the card is used, the creditor has allowed the cardholder "to 
defer payment of debt." 

An extension of credit is an extension of "consumer credit" if the conditions specified in the 
statute’s definition of"consumer" are also satisfied. Section 103(h) of the TILA, 15 U. S. C. § 1602(h), 



defines "consumer" as follows: 

"The adjective ’consumer,’ used with reference to a credit transaction, characterizes the transaction as 
one in which the party to whom credit is offered or extended is a natural person, and the money, 
property, or services which are the subject of the transaction are primarily for personal, family, 
household, or agricultural purposes." 

Two elements thus must be present in every "consumer credit" transaction: the party to whom 
the credit is extended must be a natural person, and the money, property, or services received by that 
person must be "primarily for personal, family, household, or agricultural purposes." We therefore 
conclude that the Court of Appeals erred in holding respondent to be a "consumer" without deciding 
whether American Express had extended him credit primarily for any of the purposes specified in § 
103(h). If it had considered this issue, the only permissible conclusion for it to reach would have been 
that the undisputed facts of this case establish that the threshold requirement of § 161(a)--an "extension 
of consumer credit"--has not been satisfied because none of the credit transactions relevant to the 
billing dispute was entered into "primarily" for consumer purposes. * * * 

The Fair Credit Reporting Act requires notice to any consumer subjected to "adverse action ... 
based in whole or in part on any information contained in a consumer [credit] report." 15 U.S.C. § 
1681 m(a). Anyone who "willfully" fails to provide such notice is civilly liable to the consumer. 15 U.S.C. § 
186In(a). The Supreme Court has held that "reckless" conduct will constitute a willful violation of this 
provision. Safeco Ins. Co. of America v. Burr, 127 S.Ct. 2201 (2007). 

First National City Bank v. Mullarkey 

New York City Civil Court, 1976. 

385 N.Y.S.2d 473. 

BARDY, Judge. 

Plaintiff sues the defendant for $581.26, principal balance due on a credit card, and for an 
additional 20% or $116.25 counsel fees. 

Defendant in his answer denies owing 90% of the credit card claim made by plaintiff. 

On the trial the plaintiff called the defendant solely to ask if he requested a credit card to which 
defendant responded affirmatively. The plaintiff then called as witness its auditor who testified that, 
according to the account records of the plaintiff, the defendant owed a credit card balance of $581.26 
and thereupon rested. 

The defendant testified that six charges dated December 16, 1973 totaling $498.63 were 
charges not made by him, and that said charges were due to an "unauthorized use of his credit card." 
He testified that on January 23, 1974 he reported his credit card was lost and received from a Miss 
Berlin a number 55575 in connection with such report. 

The General Business Law of the State of New York (9 512) incorporates and makes an integral 
part of the State’s law with respect to credit cards the Truth in Lending Act and the regulations 
thereunder, enacted by the Congress (Consumer Credit Protection Act, US Code, tit. 15, § 1601 et seq.). 

Pursuant to statute 15 U.S.C.A.--Section 1643, subdivisions "b", "c", and "d" of section 1643 of 
title 15 of the United States Code, the burden of proof is on the card issuer to show that the use was 
authorized or, if the use was unauthorized, then the burden of proof is on the card issuer to show that 
the conditions of liability for the unauthorized use of a credit card as set forth in subdivision (a) of this 



section, have been met. 

In subdivision "a" referred to above, the conditions of liability for the unauthorized use of a credit 
card which plaintiff has the burden to meet are: 

(a) That the defendant accepted the credit card; 

(b) That the liability is not in excess of $50; 

(c) That the card issuer gives adequate notice to the cardholder of the potential liability; 

(d) That the card issuer has provided the cardholder with a self-addressed, prestamped 
notification to be mailed by the cardholder in the event of loss or theft of the credit card; 

(e) That the unauthorized use occurs before the cardholder has notified the card issuer that an 
unauthorized use of the credit card has occurred or may occur as the result of loss, theft, or otherwise; 

(f) The card issuer has provided a method whereby the user of such card can be identified as 
the person authorized to use it. 

The said section 1643 goes on further to say that "[riot purposes of this section, a cardholder 
notifies a card issuer by taking such steps as may be reasonably required in the ordinary course of 
business to provide the card issuer with the pertinent information whether or not any particular officer, 
employee, or agent of the card issuer does in fact receive such information. 

The express intent of the Congress in enacting the "Truth in Lending Act" was to protect the 
consumer or cardholder against charges for unauthorized use of his or her credit card, and to limit his or 
her liability for such unauthorized use to a maximum of $50 providing, however, that the credit card 
issuer has complied with certain conditions precedent as set forth in the statute. 

Certainly there is room for fraud if a cardholder is unscrupulous or dishonest, and in a 
multimillion dollar enterprise--such as credit extension--credit card issuers are or should be aware of 
the existence of individuals who are credit risks, and should make the necessary investigation prior to 
the issuance of credit cards. 

However, the "Truth in Lending Act" was intended to protect the vast majority of credit 
cardholders who, in the main, are honest and should not be penalized for the dishonesty of a few. 

Accordingly, it is the court’s opinion based upon the evidence herein and the pertinent Federal 
and State statutes and case law, that the limit of the defendant’s liability with respect to the unauthorized 
charges of December 16, 1973 totaling $498.63--is $50. On the evidence herein, the plaintiff is entitled 
to the sum of $82.63 credit card charges which the defendant has not disputed, plus the additional sum 
of $50 (the statutory limit of liability on the unauthorized charges) as hereinbefore indicated, for a total 
sum of $132.63. 

Judgment for the plaintiff in the sum of $132.63. 

D. Home Equity Loan Consumer Protection Act (HELC) 

Consumers Union of the U.S., Inc. v. Federal Reserve Board 

United States Court of Appeals, District of Columbia Circuit, 1991. 

938 F.2d 266. 

SILBERMAN, Circuit Judge. 



This appeal from the district court challenges regulations issued by the Board of Governors of 
the Federal Reserve System implementing the amendments to the Truth in Lending Act ("TILA") 
concerning open-end home equity loans. Appellant asserts that the regulations are inconsistent with the 
statute. * * * 

Open-end home equity loans ("HELs") are financial instruments whose popularity among 
ordinary consumers skyrocketed in the last few years, in large part because of the Tax Reform Act of 
1986. That legislation made interest deductions on personal loans generally unavailable except with 
respect to residential housing indebtedness. Consequently, many consumers discovered tax advantages 
in converting an unsecured line of credit with their bank into a line of credit secured by the residence. 
The vast majority of these loans are not taken out to secure the actual purchase of the home, and 
therefore many of the borrowers do not need the principal of the loan distributed to them at once. They 
often prefer to have the ability to draw on their line of credit as needed; these loans are described as 
open-ended. The HEL differs from the traditional mortgage loan--also known as a closed-end loan--in 
which the borrower takes out the entire sum at the outset and then makes interest and principal 
payments on that fixed amount over the life of the loan. 

The interest on the amounts advanced under an HEL is known as the annual percentage rate 
("APR") and is the sum of two elements. The first element is the index, which can be one of the several 
publicly available proxies for the bank’s cost of funds, that is, for the current interest rate. The second 
element is the margin, which is a fixed percentage generally designed to cover the bank’s expenses and 
allow for a profit on the loan. The index fluctuates with the changes in the interest rate but the margin 
stays constant at the level set in the HEL contract. To guarantee the consumer against unlimited rises in 
the APR, the agreements must provide for a ceiling which the APR cannot exceed regardless of the rise 
in the index, see 12 U.S.C. § 3806, and often also provide for a limitation on annual increases in the 
APR. These limitations are known, respectively, as lifetime and annual caps. As the HEL market is 
highly competitive, banks often attempt to attract customers by offering to charge discount APRs for an 
initial period of the loan ("teasers") or by reducing the margin charged to "preferred customers." 

Of course, an open-end home equity loan is simply the consumer equivalent of a secured 
commercial line of credit. The large scale transplantation of a sophisticated commercial instrument into 
the consumer finance area, although generally beneficial to consumers by providing them with additional 
options for the management of their financial affairs, also exposes them to large additional risks: 
possible misinformation by the lender, possible misunderstanding of the precise terms of the loan, or just 
plain improvidence in assuming too great a burden of repayment (a burden which often appears more 
manageable than it actually is). As the consequence to a consumer may be the loss of his home, 
Congress decided that additional regulation of the banks’ credit practices in the specific area of HELs 
was necessary and enacted certain amendments to the Truth in Lending Act. See Home Equity Loan 
Consumer Protection Act of 1988 [HELC], Pub. L. No. 100-709, 102 Stat. 4725. The Federal Reserve 
Board was delegated authority to implement the amendments through promulgation of its regulations. * * 

The dispute between the Consumers Union and the banks offering HELs (whose position was 
partially adopted by the Board) might be thought to center on the flexibility that banks would have in 
tailoring loans to particular customers whose high credit rating, ownership of other accounts with the 
bank, or other attributes, enable them to receive more favorable terms than the terms offered to the 
other customers. The banks did not wish to disclose in pre-application literature their actual margins, or 
their actual caps because they wished to be free to give favorable treatment to more creditworthy 
customers. The banks also were concerned that a regulatory regime which eliminates their power to 
change the terms of the loan (even when the power to make changes upon certain triggering events was 
granted by the terms of the HEL contract) might expose the banks to the risk of being obliged to advance 
credit where it was understood at the outset of the contract that banks would not lend if the triggering 
events occurred. The most important power given to the banks was to withhold credit at a rate below the 
bank’s cost of funds, as in the case of the APR going above the level of a cap. * * * And, finally, lenders 
were concerned that a requirement of publishing their discount or teaser rates and all repayment options 



would be terribly burdensome, indeed, infeasible, because discount (or promotional) rates change 
rapidly to stay abreast of the competition, and repayment options proliferate in response to market 
pressures. 

Consumers Union argues that any terms in an HEL which are not disclosed in printed materials 
handed out by banks (called pre-application disclosures) will be less than adequate for two reasons. The 
customer will not be able to take home that material and pore over it at the "kitchen table." And oral 
disclosures such as those prompted by the "ask about" questions may be impossible to police: the 
statute permits a consumer to abandon a loan application without incurring liability for the application 
fees within three business days if the bank changes the terms of the actual loan from those disclosed to 
the customer at the start of the application process, see 15 U.S.C. § 1637a(a)(6)(B), but if the key terms 
at the initial stage are presented orally, it will be difficult for the consumer to demonstrate the bank’s 
duplicity. * * * 

The court in the Consumers Union case generally found in favor of the Fed but remanded for 
further consideration two issues dealing with how creditors disclose an initial discounted "teaser" rate, 
and the payment examples that must be furnished in the preapplication disclosures. After this litigation 
concluded, the Fed decided after a rulemaking effort to leave unchanged the regulatory provisions 
requiring that a discount or "teaser" rate be disclosed without requiring disclosure of the amount of the 
discount, and continued to limit the payment examples that must be provided to the consumer. 57 Fed. 
Reg. 34676 (Aug. 6, 1992) (codified at 12 C.F.R. pt. 226). 

Questions and Notes 

1. Does TILA regulate the fairness of consumer credit transactions? 

2. Why must the finance charge be disclosed for closed-end credit transactions but not for open- 
end transactions? 

3. The next time you receive a solicitation for a new credit card, examine the solicitation to see if 
it contains the information required under the Fair Credit and Charge Card Disclosure Act. 

4. In Household Credit Services, Inc. v. Pfennig, 541 U.S. 232 (2004), the plaintiff alleged that a 
$29 per month fee she was charged for exceeding her $2,000 credit card credit limit should have been 
considered part of the finance charge, rather than being posted to her account as a new purchase on 
which additional finance charges were assessed. The Supreme Court upheld a provision of the Fed’s 
Regulation Z in which the Fed stated that over-line fees are not included in the definition of the term 
"finance charge." The Sixth Circuit Court of Appeals had found that the over-line fee differed from the 
other fees excluded from the definition of "finance charge" in the Fed’s regulation since the lender 
acquiesced in the extension of credit above the credit limit and assessed a fee as a result. 295 F.3d 522 
(6th Cir. 2002). Such a fee, the Sixth Circuit reasoned, was imposed as an extension of credit, and thus 
within the definition of a finance charge. The Supreme Court held, however, that the statutory definition 
of "finance charge" was ambiguous and that the Fed’ regulation interpreting that language should be 
upheld since it was not arbitrary or capricious. The Supreme Court ignored much case law to the effect 
that in TILA case, ambiguity should be decided in favor of the consumer. 

5. Record levels of revolving debt ($803 billion as of April 2005) and credit card marketing 
practices have attracted regulatory attention. The Comptroller of the Currency issued Advisory Letter, 
2004-10 (September 14, 2004) on Credit Card Practices. 

The Fed issued for comment proposed revisions to the open-end credit provisions of Regulation 
Z. 72 Fed. Reg. 32948 (proposed June 14, 2007) (to be codified at 12 C.F.R. pt. 226). The proposed 
changes relate to the format, timing, and content for the major open-end credit disclosure requirements 
under Regulation Z: (1) credit and charge card applications and solicitation disclosures; (2) account- 



opening disclosures; (3) periodic statement disclosures; (4) change-in-terms notices; and (5) advertising 
provisions. This proposed rules was proceeded by two Advance Notices of Proposed Rulemaking--one 
in 2004 and the second in 2005, following the amendments to TILA in the Bankruptcy Abuse Prevention 
and Consumer Protection Act of 2005. 

E. Rights and Remedies 

(1) Rescission 

TILA affords a homeowner an absolute right to rescind any transaction--such as a home equity 
loan or a home improvement credit sale--where the home is taken as collateral, within three days of the 
extension of credit. 15 U.S.C.A. § 1635(a). If the TILA disclosures were not properly made, however, this 
right to rescission may extend for up to three years. 15 U.S.C.A. § 1635(d). The right to rescind the 
consumer credit contract does not extend to a credit transaction financing the purchase of a home. 

The lender loses its lien on the property if the consumer gives a valid notice of rescission. This 
deprives the lender of its right to foreclose on the property for nonpayment of the debt. In addition, the 
lender is required to return to the borrower, or credit to the borrower’s account, all finance, interest and 
other charges (including brokers’ fees) associated with the loan. This often results in a dramatic 
reduction of the loan balance. As the lender is required to return for the benefit of the consumer what it 
received as a result of the credit transaction, so to is the consumer required to return to the lender the 
loan proceeds or the fair market value of the property received. In the case of a home improvement loan, 
the fair market value of the property received at the time of rescission may be less than the original 
amount of the credit. 

There is a split in the circuits on whether a refinanced loan may be rescinded. Compare King v. 
California, 784 F.2d 910 (9th Cir. 1986) (borrowers do not have a TILA claim once the loan has been 
refinanced), with Barrett v. JP Morgan Chase Bank, N.A. 445 F.3d 874 (6th Cir. 2006) (even after a loan 
has been refinanced, it may be rescinded to recover fees, including prepayment penalties and finance 
charges). 

Another open issue is whether rescission will be available in class actions suits. The damages 
could multiply fast. "For example, a $150,000 mortgage at a 6% rate could generate $27,000 of interest 
payments over three years; if 1,000 borrowers in a class had such loans, the liability tally would be $27 
million." Harry Terris, Should Class Action Suits Trigger Bulk rescissions?, Am. Banker, Mar. 8, 2007. 
Compare McKenna v. First Horizon Home Loan Corp., 475 F.3d 418 (1st Cir. 2007) (holding that class 
certification is not available for rescission claims under TILA) with Andrews v. Chevy Chase Bank, FSB, 
474 F.Supp.2d 1006 (E.D. Wis. 2007) (instituting a stay pending appeal of the class certification allowing 
each plaintiff class member to elect rescission as a remedy). 

(2) Damages 

Turner v. Beneficial Corp. 

United States Court of Appeals, Eleventh Circuit (en banc), 2001. 

242 F.3d 1023, cert. denied, 534 U.S. 820. 

BARKETT, Circuit Judge. 

This case arises out of Turner’s purchase of a satellite dish system from Star Vision, Inc., 
prompted by a newspaper advertisement which indicated that monthly charges for this service would be 
$39.95. The financing of the dish and the monthly service were to be provided through an agreement 
between Beneficial National Bank ("Beneficial") and Star Vision by way of an "Excel" credit card issued 
by Beneficial which could be used only to purchase goods and services from Star Vision. When the 
satellite system was delivered, the invoice reflected a monthly bill of $48.36, as did the Excel bill from 



Beneficial. With the Excel card, Turner had received TILA disclosure statements, but Turner alleges that 
these disclosures failed to reveal the true cost of financing the purchase of the satellite dish.6 

Although Turner concedes that she did not read Beneficial’s disclosure statements at the time of 
receipt and therefore did not rely on them, she claims that she is entitled to damages for Beneficial’s 
failure to provide disclosure statements that complied with the requirements of the law under TILA. 
Beneficial does not dispute Turner’s claim that the disclosures were improper. Instead it points out that, 
because Turner did not read the disclosure statements, she did not rely upon them to her detriment and 
thus could not have suffered actual injury as a result of Beneficial’s TILA violation. The district court 
found that detrimental reliance is a necessary element of Turner’s claim for actual damages under TILA 
and denied class certification on that claim. * * * 

A court can certify a class only when the requirements of Rule 23(a) and at least one of the 
alternative requirements of Rule 23(b) are satisfied. Jackson v. Motel 6 Mutipurpose, Inc., 130 F.3d 999, 
1005 (1 lth Cir. 1997). Turner maintains that all of the requirements of Rule 23(a) are satisfied and that 
the class also satisfies Rule 23(b)(3), which requires that questions of law or fact common to all 
members of the class predominate over questions pertaining to individual members. Finding that 
Turner’s inability to prove detrimental reliance precluded her from satisfying the typicality and adequacy 
requirements of Rule 23(a)(3) and (4), the district court refused to certify a class on Turner’s claim for 
actual damages under TILA. 

The TILA provision governing actual damages reads: 

Except as otherwise provided in this section, any creditor who fails to comply with any requirement 
imposed under this part ... with respect to any person is liable to such person in an amount equal to ... 

(1) any actual damage sustained by such person as a result of the failure; .... 

15 U.S.C. § 1640(a)(1) (1998). 

In addition to allowing for actual damages, TILA provides three other remedies for violations of 
its provisions. First, TILA empowers the Federal Trade Commission as its overall enforcement agency, 
15 U.S.C. § 1607(c), and provides other federal agencies with enforcement authority over specific 
categories of lenders. 15 U.S.C. § 1607(a). The enforcing agencies are authorized to require the creditor 
to "make an adjustment to the account of the person to whom credit was extended, to assure that such 
person will not be required to pay a finance charge in excess of the finance charge actually disclosed or 
the dollar equivalent of the annual percentage rate actually disclosed, whichever is lower." 15 U.S.C. § 
1607(e)(1). Second, TILA imposes criminal liability on persons who willfully and knowingly violate the 
statute. 15 U.S.C. § 1611. Finally, TILA creates a private cause of action for statutory damages, which 
may be assessed in addition to any actual damages awarded. 15 U.S.C. § 1640(a)(2)(A). 

As necessary, Congress has amended TILA to ensure that it provides for a fair balance of 
remedies. Specifically, in 1974, Congress amended TILA to permit private litigants, both as individuals 
and in class actions, to sue for any actual damages sustained "as a result" of a TILA violation. 15 U.S.C. 
§ 1640(a)(1 ). In 1980, Congress further amended TILA, this time capping defendants’ liability for 
statutory damages. TILA now provides that the ceiling on statutory damages in a class action applies to 
all class actions arising out of the same TILA violation. Truth in Lending Simplification and Reform Act of 
1980, Pub. L. No. 96-221 §§ 615(a)(1), 94 Stat. 132 (March 31, 1980).7 Congress placed this ceiling on 
a defendant’s statutory liability in a class action so that courts would no longer have to "choose between 
denying class actions altogether or permitting multi-million dollar recoveries against defendants for minor 
or technical violations." McCoy v. Salem Mortgage Co., 74 F.R.D. 8, 10 (E.D. Mich. 1976). Under this 

6[eds.] At the time this article was written, Mr. Corrigan was the President of the Federal Reserve Bank 
of Minneapolis. 
7julie Williams is the First Senior Deputy Comptroller and the Chief Counsel of the Office of the 
Comptroller of the Currency, the regulator of nationally chartered banks. 



regime, statutory damages provide at least a partial remedy for all material TILA violations; however, 
actual damages ensure that consumers who have suffered actual harm due to a lender’s faulty 
disclosures can be fully compensated, even if the total amount of their harm exceeds the statutory 
ceiling on TILA damages. In this case we assume that the statutory ceiling has already been reached, 
and the sole issue presented is whether a plaintiff must show detrimental reliance on a faulty TILA 
disclosure in order to be eligible for an award of actual damages. 

Most courts that have addressed the issue have held that detrimental reliance is an element in a 
TILA claim for actual damages. See, e.g., Perrone v. General Motors Acceptance Corp., 232 F.3d 433, 
436-40 (5th Cir. 2000); Stout v. J.D. Byrider, 228 F.3d 709,718 (6th Cir. 2000); Peters v. Jim Lupient 
Oldsmobile Co., 220 F.3d 915,917 (8th Cir. 2000); Bizier v. Globe Financial Services, Inc., 654 F.2d 1,4 
(1st Cir. 1981) (dicta). This Circuit, however, has not joined the courts that have so held. Ransom v. S & 
S Food Center, Inc. of Florida, 700 F.2d 670, 677 (11th Cir. 1983). * * * 

We now reconsider whether detrimental reliance is required for a TILA claim for actual damages. 
We note that the statute provides that a plaintiff is entitled only to "any actual damages sustained ... as a 
result" of a TILA violation. 15 U.S.C. § 1640(a)(1). We find that this language indicates that the statute’s 
authors intended that plaintiffs must demonstrate detrimental reliance in order to be entitled to actual 
damages under TILA. The legislative history behind the 1995 amendments to TILA supports our reading 
of the actual damages provision. It states: 

Section 130(a) of TILA allows a consumer to recover both actual and statutory damages in connection 
with TILA violations. Congress provided for statutory damages because actual damages in most cases 
would be nonexistent or extremely difficult to prove. To recover actual damages, consumers must show 
that they suffered a loss because they relied on an inaccurate or incomplete disclosure. 

H.R. Rep. No. 193,104,104th Cong., 1st Sess. (1995). The legislative history emphasizes that TILA 
provides for statutory remedies on proof of a simple TILA violation, and requires the more difficult 
showing of detrimental reliance to prevail on a claim for actual damages. * * * We hold that detrimental 
reliance is an element of a TILA claim for actual damages, that is a plaintiff must present evidence to 
establish a causal link between the financing institution’s noncompliance and his damages. 

For the foregoing reasons, the district court’s denial of class certification on Turner’s TILA claim 
for actual damages is affirmed. 

Koons Buick Pontiac GMC, Inc. v. Nigh 

Supreme Court of the United States, 2004. 

543 U.S. 50. 

Madame Justice GINSBURG delivered the opinion of the Court. 

* * * Congress enacted TILA in 1968, as part of the Consumer Credit Protection Act, Pub.L. 
90-321,82 Stat. 146, as amended,15 U.S.C. § 1601 et seq., to "assure a meaningful disclosure of credit 
terms so that the consumer will be able to compare more readily the various credit terms available to him 
and avoid the uninformed use of credit," § 102, codified in 15 U.S.C. § 1601(a). The Act requires a 
creditor to disclose information relating to such things as finance charges, annual percentage rates of 
interest, and borrowers’ rights, see §§ 1631-1632, 1635, 1637-1639, and it prescribes civil liability for 
any creditor who fails to do so, see § 1640. As originally enacted in 1968, the Act provided for statutory 
damages of twice the finance charge in connection with the transaction, except that recovery could not 
be less than $100 or greater than $1,000. The original civil-liability provision stated: 

"(a) [A]ny creditor who fails in connection with any consumer credit transaction to disclose to any 
person any information required under this chapter to be disclosed to that person is liable to that person 
in an amount ... of 



"(1) twice the amount of the finance charge in connection with the transaction, except that 
liability under this paragraph shall not be less than $100 nor greater than $1,000...." Pub.L. 90-321, § 
130, 82 Stat. 157. 

In 1974, Congress amended TILA’s civil-liability provision, 15 U.S.C. § 1640(a), to allow for the 
recovery of actual damages in addition to statutory damages and to provide separate statutory damages 
for class actions. Pub.L. 93-495, § 408(a), 88 Stat. 1518. Congress reworded the original statutory 
damages provision to limit it to individual actions, moved the provision from § 1640(a)(1) to § 
1640(a)(2)(A), and retained the $100/$1,000 brackets on recovery. In order to account for the 
restructuring of the statute, Congress changed the phrase "under this paragraph" to "under this 
subparagraph." The amended statute provided for damages in individual actions as follows: 

"(a) [A]ny creditor who fails to comply with any requirement imposed under this chapter ... is 
liable to such person in an amount equal to the sum of-- 

"(1) any actual damage sustained by such person as a result of the failure; 

"(2)(A) in the case of an individual action twice the amount of any finance charge in connection 
with the transaction, except that the liability under this subparagraph shall not be less than $100 nor 
greater than $1,000...." § 408(a), 88 Stat. 1518. 

A further TILA amendment in 1976 applied truth-in-lending protections to consumer leases. 
Congress inserted a clause into § 1640(a)(2)(A) setting statutory damages for individual actions relating 
to consumer leases at 25% of the total amount of monthly payments under the lease. Again, Congress 
retained the $100/$1,000 brackets on statutory damages. * * * 

Following the insertion of the consumer lease provision, courts consistently held that the 
$100/$1,000 limitation remained applicable to all consumer financing transactions, whether lease or 
loan. 

In 1995, Congress amended TILA’s statutory damages provision once more. The 1995 
amendment, which gave rise to the dispute in this case, added a new clause (iii) at the end of § 
1640(a)(2)(A), setting a $200 floor and $2,000 ceiling for statutory damages in an individual action 
relating to a closed-end credit transaction "secured by real property or a dwelling." Truth in Lending Act 
Amendments of 1995, Pub.L. 104-29, § 6, 109 Stat. 274. These closed-end real estate loans, formerly 
encompassed by clause (i), had earlier been held subject to the $100/$1,000 limitation. Section 1640(a), 
as amended in 1995, thus provides for statutory damages equal to 

"(2)(A)(i) in the case of an individual action twice the amount of any finance charge in connection with 
the transaction, (ii) in the case of an individual action relating to a consumer lease ... 25 per centum of 
the total amount of monthly payments under the lease, except that the liability under this subparagraph 
shall not be less than $100 nor greater than $1,000, or (iii) in the case of an individual action relating to a 
credit transaction not under an open end credit plan that is secured by real property or a dwelling, not 
less than $200 or greater than $2,000....’ .... 

In 1997, the Seventh Circuit, in Strange v. Monogram Credit Card Bank of Ga., 129 F.3d 943, 
held that the meaning of clauses (i) and (ii) remained untouched by the addition of clause (iii). The 
Seventh Circuit observed that prior to the addition of clause (iii) in 1995, "[c]ourts uniformly interpreted 
the final clause, which established the $100 minimum and the $1,000 maximum, as applying to both 
(A)(i) and (A)(ii)." Id., at 947. The 1995 amendment, the Seventh Circuit reasoned, "was designed simply 
to establish a more generous minimum and maximum for certain secured transactions, without changing 
the general rule on minimum and maximum damage awards for the other two parts of § 1640(a)(2)(A)." 
Ibid. As Strange illustrates, TILA violations may involve finance charges that, when doubled, are less 
than $100. There, double-the-finance-charge liability was $54.27, entitling the plaintiff to the $100 
minimum. 



On February 4, 2000, respondent Bradley Nigh attempted to purchase a used 1997 Chevrolet 
Blazer truck from petitioner Koons Buick Pontiac GMC. Nigh traded in his old vehicle and signed a 
buyer’s order and a retail installment sales contract reflecting financing to be provided by Koons Buick. * 
¯ * [The]contract contained an improperly documented charge of $965 for a Silencer car alarm Nigh 
never requested, agreed to accept, or received. Nigh made no payments on the Blazer and returned the 
truck to Koons Buick. 

On October 3, 2000, Nigh filed suit against Koons Buick alleging, among other things, a violation 
of TILA. Nigh sought uncapped recovery of twice the finance charge, an amount equal to $24,192.80. 
Koons Buick urged a $1,000 limitation on statutory damages under § 1640(a)(2)(A)(i). The District Court 
held that damages were not capped at $1,000, and the jury awarded Nigh $24,192.80 (twice the amount 
of the finance charge). 

A divided panel of the Fourth Circuit affirmed. The Court of Appeals acknowledged that it had 
previously interpreted the $1,000 cap to apply to clauses (i) and (ii). * * * According to the majority: "The 
inclusion of the new maximum and minimum in (iii) shows that the clause previously interpreted to apply 
to all of (A), can no longer apply to (A), but must now apply solely to (ii), so as not to render meaningless 
the maximum and minimum articulated in (iii)." [319 F.3d] at 127. The Court of Appeals therefore allowed 
Nigh to recover the full uncapped amount of $24,192.80 under clause (I). * * * 

We granted certiorari to resolve the division between the Fourth Circuit and the Seventh Circuit 
on the question whether the $100 floor and $1,000 ceiling apply to recoveries under § 1640(a)(2)(A)(i). 
We now reverse the judgment of the Court of Appeals for the Fourth Circuit. 

Statutory construction is a "holistic endeavor." United Sav. Assn. of Tex. v. Timbers of Inwood 
Forest Associates, Ltd., 484 U.S. 365,371 (1988). "A provision that may seem ambiguous in isolation is 
often clarified by the remainder of the statutory scheme--because the same terminology is used 
elsewhere in a context that makes its meaning clear, or because only one of the permissible meanings 
produces a substantive effect that is compatible with the rest of the law." United Sav. Assn. of Tex., 484 
U.S., at 371. In this case, both the conventional meaning of "subparagraph" and standard interpretive 
guides point to the same conclusion: The $1,000 cap applies to recoveries under clause (i). 

Congress ordinarily adheres to a hierarchical scheme in subdividing statutory sections. This 
hierarchy is set forth in drafting manuals prepared by the legislative counsel’s offices in the House and 
the Senate. The House manual provides: 

"To the maximum extent practicable, a section should be broken into-- 

"(A) subsections (starting with (a)); 

"(B) paragraphs (starting with (1)); 

"(C) subparagraphs (starting with (A)); 

"(D) clauses (starting with (i))...." House Legislative Counsel’s Manual on Drafting Style, HLC 
No. 104-1, p. 24 (1995). * * * 

Congress followed this hierarchical scheme in drafting TILA. The word "subparagraph" is 
generally used to refer to a subdivision preceded by a capital letter, and the word "clause" is generally 
used to refer to a subdivision preceded by a lower case Roman numeral. Congress applied this 
hierarchy in § 1640(a)(2)(B), which covers statutory damages in TILA class actions and states: "[T]he 
total recovery under this subparagraph ... shall not be more than the lesser of $500,000 or 1 per centum 
of the net worth of the creditor...." (Emphasis added.) In 1995, Congress plainly meant "to establish a 
more generous minimum and maximum" for closed-end mortgages. Strange, 129 F.3d, at 947. On that 
point, there is no disagreement. Had Congress simultaneously meant to repeal the longstanding 



$100/$1,000 limitation on § 1640(a)(2)(A)(i), thereby confining the $100/$1,000 limitation solely to 
clause (ii), Congress likely would have flagged that substantial change. At the very least, a Congress so 
minded might have stated in clause (ii): "liability under this clause." 

The statutory history resolves any ambiguity whether the $100/$1,000 brackets apply to 
recoveries under clause (i). Before 1995, clauses (i) and (ii) set statutory damages for the entire realm of 
TILA-regulated consumer credit transactions. Closed-end mortgages were encompassed by clause (I). * 

There is scant indication that Congress meant to alter the meaning of clause (i) when it added 
clause (iii). By adding clause (iii), Congress sought to provide increased recovery when a TILA violation 
occurs in the context of a loan secured by real property. See, e.g., H.R.Rep. No. 104-193, p. 99 (1995) 
("[T]his amendment increases the statutory damages available in closed end credit transactions secured 
by real property or a dwelling .... "). "[T]here is no canon against using common sense in construing laws 
as saying what they obviously mean." Roschen v. Ward, 279 U.S. 337,339 (1929) (Holmes, J.). It would 
be passing strange to read the statute to cap recovery in connection with a closed-end, real-property- 
secured loan at an amount substantially lower than the recovery available when a violation occurs in the 
context of a personal-property-secured loan or an open-end, real-property-secured loan. The text does 
not dictate this result; the statutory history suggests otherwise; and there is scant indication Congress 
meant to change the well-established meaning of clause (i). 

For the reasons stated, the judgment of the Court of Appeals for the Fourth Circuit is reversed, 
and the case is remanded for further proceedings consistent with this opinion. 

Concurring opinions of Mr. Justice Stevens, with whom Mr. Justice Breyer joins, concurring; Mr. 
Justice Kennedy, with whom Mr. Chief Justice Rehnquist joins, concurring; and Mr. Justice Thomas are 
omitted. 

Mr. Justice SCALIA dissenting. 

* * * The ultimate question here is not the meaning of "subparagraph," but the scope of the 
exception which contains that term. When is "liability under this subparagraph" limited by the 
$100/$1,000 brackets? In answering that question, I would give dispositive weight to the structure of § 
1640(a)(2)(A), which indicates that the exception is part of clause (ii) and thus does not apply to clause 
(I). * * * 

The structure of subparagraph (A) provides the best indication of whether the exception is part 
of clause (ii). In simplified form, the subparagraph reads: "(i) .... (ii) .... or (iii)...." Clauses (i), (ii), and (iii) 
are separated by commas, and an "or" appears before clause (iii). It is reasonable to conclude that the 
exception--which appears between "(ii)" and the comma that precedes "or (iii)"--is part of clause (ii). In 
fact, the Court admits in passing that the exception appears "in clause (ii)." (Emphasis added). Yet the 
Court’s holding necessarily assumes that the exception somehow stands outside of clause 
(ii)--someplace where its reference to "subparagraph" can have a different effect than "clause" would. 
The Court effectively requires the exception to be either part of clauses (i) and (ii) simultaneously, or a 
part of subparagraph (A) that is not within any of the individual clauses. * * * 

As the Court noted earlier this year: "If Congress enacted into law something different from what 
it intended, then it should amend the statute to conform it to its intent. It is beyond our province to rescue 
Congress from its drafting errors, and to provide for what we might think is the preferred result." Lamie v. 
United States Trustee, 540 U.S. 526,542 (2004) (internal quotation marks and alteration omitted). I 
would apply the exception only to the clause with which it is associated and affirm the judgment of the 
Court of Appeals. 

(3) Arbitration 

Green Tree Financial Corp.-Alabama v. Randolph 



Supreme Court of the United States, 2000. 

531 U.S. 79. 

Mr. Chief Justice REHNQUIST delivered the opinion of the Court. 

* * * Respondent Larketta Randolph purchased a mobile home from Better Cents Home 
Builders, Inc., in Opelika, Alabama. She financed this purchase through petitioners Green Tree Financial 
Corporation and its wholly owned subsidiary, Green Tree Financial Corp.-Alabama. Petitioners’ 
Manufactured Home Retail Installment Contract and Security Agreement required that Randolph buy 
Vendor’s Single Interest insurance, which protects the vendor or lienholder against the costs of 
repossession in the event of default. The agreement also provided that all disputes arising from, or 
relating to, the contract, whether arising under case law or statutory law, would be resolved by binding 
arbitration.8 

Randolph later sued petitioners, alleging that they violated the Truth in Lending Act (TILA), 15 
U.S.C. § 1601 et seq., by failing to disclose as a finance charge the Vendor’s Single Interest insurance 
requirement. She later amended her complaint to add a claim that petitioners violated the Equal Credit 
Opportunity Act, 15 U.S.C. §§ 1691-1691f, by requiring her to arbitrate her statutory causes of action. 
She brought this action on behalf of a similarly situated class. In lieu of an answer, petitioners filed a 
motion to compel arbitration, to stay the action, or, in the alternative, to dismiss. The District Court 
granted petitioners’ motion to compel arbitration, denied the motion to stay, and dismissed Randolph’s 
claims with prejudice. The District Court also denied her request to certify a class. 991 F.Supp. 1410 
(M.D. Ala. 1997). * * * 

The [Eleventh Circuit Court of Appeals] then determined that the arbitration agreement failed to 
provide the minimum guarantees that respondent could vindicate her statutory rights under the TILA. 
Critical to this determination was the court’s observation that the arbitration agreement was silent with 
respect to payment of filing fees, arbitrators’ costs, and other arbitration expenses. On that basis, the 
court held that the agreement to arbitrate posed a risk that respondent’s ability to vindicate her statutory 
rights would be undone by "steep" arbitration costs, and therefore was unenforceable. * * * 

We now turn to the question whether Randolph’s agreement to arbitrate is unenforceable 
because it says nothing about the costs of arbitration, and thus fails to provide her protection from 
potentially substantial costs of pursuing her federal statutory claims in the arbitral forum. Section 2 of the 
[Federal Arbitration Act] FAA provides that "[a] written provision in any maritime transaction or a contract 
evidencing a transaction involving commerce to settle by arbitration a controversy thereafter arising out 
of such contract ... shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law 
or in equity for the revocation of any contract." 9 U.S.C. § 2. In considering whether respondent’s 
agreement to arbitrate is unenforceable, we are mindful of the FAA’s purpose "to reverse the 
longstanding judicial hostility to arbitration agreements ... and to place arbitration agreements upon the 
same footing as other contracts." Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 24 (1991). 

In light of that purpose, we have recognized that federal statutory claims can be appropriately 
resolved through arbitration, and we have enforced agreements to arbitrate that involve such claims. 
See, e.g., Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U.S. 477 (1989) (Securities Act 
of 1933); Shearson/American Express, Inc. v. McMahon, 482 U.S. 220 (1987) (Securities Exchange Act 
of 1934 and Racketeer Influenced and Corrupt Organizations Act); Mitsubishi Motors Corp. v. Soler 
Chrysler-Plymouth, Inc., 473 U.S. 614 (1985) (Sherman Act). We have likewise rejected generalized 
attacks on arbitration that rest on "suspicion of arbitration as a method of weakening the protections 
afforded in the substantive law to would-be complainants." Rodriguez de Quijas, supra, at 481. These 
cases demonstrate that even claims arising under a statute designed to further important social policies 

8See Michael Duane Jones, Note, S Banks: Should Banks Convert to S Corporations? 4 N.C. Banking 
Inst. 627 (2000). 



may be arbitrated because " ’so long as the prospective litigant effectively may vindicate [his or her] 
statutory cause of action in the arbitral forum,’" the statute serves its functions. See Gilmer, supra, at 28 
(quoting Mitsubishi, supra, at 637). 

In determining whether statutory claims may be arbitrated, we first ask whether the parties 
agreed to submit their claims to arbitration, and then ask whether Congress has evinced an intention to 
preclude a waiver of judicial remedies for the statutory rights at issue. See Gilmer, supra, at 26; 
Mitsubishi, supra, at 628. In this case, it is undisputed that the parties agreed to arbitrate all claims 
relating to their contract, including claims involving statutory rights. Nor does Randolph contend that the 
TILA evinces an intention to preclude a waiver of judicial remedies. She contends instead that the 
arbitration agreement’s silence with respect to costs and fees creates a "risk" that she will be required to 
bear prohibitive arbitration costs if she pursues her claims in an arbitral forum, and thereby forces her to 
forgo any claims she may have against petitioners. Therefore, she argues, she is unable to vindicate her 
statutory rights in arbitration. 

It may well be that the existence of large arbitration costs could preclude a litigant such as 
Randolph from effectively vindicating her federal statutory rights in the arbitral forum. But the record 
does not show that Randolph will bear such costs if she goes to arbitration. Indeed, it contains hardly 
any information on the matter? As the Court of Appeals recognized, "we lack ... information about how 
claimants fare under Green Tree’s arbitration clause." 178 F.3d at 1158. The record reveals only the 
arbitration agreement’s silence on the subject, and that fact alone is plainly insufficient to render it 
unenforceable. The "risk" that Randolph will be saddled with prohibitive costs is too speculative to justify 
the invalidation of an arbitration agreement. 

* * * The Court of Appeals therefore erred in deciding that the arbitration agreement’s silence 
with respect to costs and fees rendered it unenforceable.1° * * * 

Madame Justice GINSBURG, with whom Justices STEVENS and SOUTER join, and with whom 
Justice BREYER joins as to parts, concurring in part and dissenting in part. 

* * * The Court today deals with a "who pays" question, specifically, who pays for the arbitral 
forum. The Court holds that Larketta Randolph bears the burden of demonstrating that the arbitral forum 
is financially inaccessible to her. Essentially, the Court requires a party, situated as Randolph is, either to 
submit to arbitration without knowing who will pay for the forum or to demonstrate up front that the costs, 
if imposed on her, will be prohibitive. As I see it, the case in its current posture is not ripe for such a 
disposition. 

The Court recognizes that "the existence of large arbitration costs could preclude a litigant such 
as Randolph from effectively vindicating her federal statutory rights in the arbitral forum." But, the Court 
next determines, "the party resisting arbitration bears the burden of proving that the claims at issue are 
unsuitable for arbitration" and "Randolph did not meet that burden." In so ruling, the Court blends two 
discrete inquiries: First, is the arbitral forum adequate to adjudicate the claims at issue; second, is that 
forum accessible to the party resisting arbitration. 

Our past decisions deal with the first question, the adequacy of the arbitral forum to adjudicate 
various statutory claims. See, e.g., Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991) (Age 
Discrimination in Employment Act claims are amenable to arbitration); Shearson/American Express Inc. 
v. McMahon, 482 U.S. 220 (1987) (Claims under Racketeer Influenced and Corrupt Organizations Act 
and Securities Exchange Act are amenable to arbitration). These decisions hold that the party resisting 
arbitration bears the burden of establishing the inadequacy of the arbitral forum for adjudication of claims 
of a particular genre. See Gilmer, 500 U.S. at 26; McMahon, 482 U.S. at 227. It does not follow like the 

9See T. Scott Kummer, Note, Should the IRS Continue to Deny Banks the Benefits of the LLC Structure? 
8 N.C. Banking Inst. 325 (2004). 
1°See Connie Edwards Josey, Note, State v. National Banks: The Battle Over Examination Fees, 6 N.C. 
Banking Inst. 463 (2002). 



night the day, however, that the party resisting arbitration should also bear the burden of showing that 
the arbitral forum would be financially inaccessible to her. 

The arbitration agreement at issue is contained in a form contract drawn by a commercial party 
and presented to an individual consumer on a take-it-or-leave-it basis. The case on which the Court 
dominantly relies, Gilmer, also involved a nonnegotiated arbitration clause. But the "who pays" question 
presented in this case did not arise in Gilmer. Under the rules that governed in Gilmer--those of the New 
York Stock Exchange--it was the standard practice for securities industry parties, arbitrating 
employment disputes, to pay all of the arbitrators’ fees. See Cole v. Burns Int’l Security Servs., 105 F.3d 
1465, 1483 (CADC 1997). Regarding that practice, the Court of Appeals for the District of Columbia 
Circuit recently commented: 

"[I]n Gilmer, the Supreme Court endorsed a system of arbitration in which employees are not required to 
pay for the arbitrator assigned to hear their statutory claims. There is no reason to think that the Court 
would have approved arbitration in the absence of this arrangement. Indeed, we are unaware of any 
situation in American jurisprudence in which a beneficiary of a federal statute has been required to pay 
for the services of the judge assigned to hear her or his case." Id. at 1484. 

The form contract in this case provides no indication of the rules under which arbitration will 
proceed or the costs a consumer is likely to incur in arbitration. Green Tree, drafter of the contract, could 
have filled the void by specifying, for instance, that arbitration would be governed by the rules of the 
American Arbitration Association (AAA). Under the AAA’s Consumer Arbitration Rules, consumers in 
small-claims arbitration incur no filing fee and pay only $125 of the total fees charged by the arbitrator. 
All other fees and costs are to be paid by the business party. Other national arbitration organizations 
have developed similar models for fair cost and fee allocation. It may be that in this case, as in Gilmer, 
there is a standard practice on arbitrators’ fees and expenses, one that fills the blank space in the 
arbitration agreement. Counsel for Green Tree offered a hint in that direction. ("Green Tree does pay 
[arbitration] costs in a lot of instances .... "). But there is no reliable indication in this record that 
Randolph’s claim will be arbitrated under any consumer-protective fee arrangement. 

As a repeat player in the arbitration required by its form contract, Green Tree has superior 
information about the cost to consumers of pursuing arbitration. * * * In these circumstances, it is hardly 
clear that Randolph should bear the burden of demonstrating up front the arbitral forum’s inaccessibility, 
or that she should be required to submit to arbitration without knowing how much it will cost her. 

As I see it, the Court has reached out prematurely to resolve the matter in the lender’s favor. If 
Green Tree’s practice under the form contract with retail installment sales purchasers resembles that of 
the employer in Gilmer, Randolph would be insulated from prohibitive costs. And if the arbitral forum 
were in this case financially accessible to Randolph, there would be no occasion to reach the decision 
today rendered by the Court. Before writing a term into the form contract * * * or leaving cost allocation 
initially to each arbitrator, as the Court does, I would remand for clarification of Green Tree’s practice. 

The Court’s opinion, if I comprehend it correctly, does not prevent Randolph from returning to 
court, postarbitration, if she then has a complaint about cost allocation. If that is so, the issue reduces to 
when, not whether, she can be spared from payment of excessive costs. Neither certainty nor judicial 
economy is served by leaving that issue unsettled until the end of the line. 

For the reasons stated, I dissent from the Court’s reversal of the Eleventh Circuit’s decision on 
the cost question, I would instead vacate and remand for further consideration of the accessibility of the 
arbitral forum to Randolph, 

Randolph v. Green Tree Financial Corp.-Alabama 

United States Court of Appeals, Eleventh Circuit, 2001. 

244 F.3d 814. 



CARNES, Circuit Judge. 

[On remand from the United States Supreme Court, the Eleventh Circuit declined to consider 
Randolph’s argument that she should be permitted to seek classwide relief in any arbitration because 
this issue was not argued on the initial appeal.] * * * The issue is whether an arbitration agreement that 
bars pursuit of classwide relief for TILA violations is unenforceable for that reason. The two principal 
decisions bearing upon this issue are Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20 (1991), and 
Bowen v. First Family Financial Services., Inc., 233 F.3d 1331 (11th Cir. 2000). 

In Gilmer, the Supreme Court set out the standards for determining whether a federal statutory 
claim is subject to arbitration. The Court stated that "[i]t is now clear that statutory claims may be the 
subject of an arbitration agreement, enforceable pursuant to the FAA," and went on to instruct us that: 

Although all statutory claims may not be appropriate for arbitration, "[h]aving made the bargain to 
arbitrate, the party should be held to it unless Congress itself has evinced an intention to preclude a 
waiver of judicial remedies for the statutory rights at issue." ... If such an intention exists, it will be 
discoverable in the text [of the statute], its legislative history, or an "inherent conflict" between arbitration 
and the [statute’s] underlying purposes. 

Gilmer, 500 U.S. at 26 (citations omitted). The Gilmer Court also held that the burden is on the party 
opposing arbitration to show that Congress intended to prevent waiver of a judicial forum in favor of an 
arbitral forum for the statutory claims. Id. The Court explained that an "inherent conflict" between the 
policies underlying a federal statute and the enforcement of an agreement to arbitrate claims under that 
statute does not exist simply because the statute "is designed not only to address individual grievances, 
but also to further important social policies ... [because] so long as the prospective litigant effectively 
may vindicate [his or her] statutory cause of action in the arbitral forum, the statute will continue to serve 
both its remedial and deterrent function." Id. at 27-28. 

In light of those Gilmer standards, we addressed in Bowen the issue of whether the text of TILA 
and its legislative history, or an inherent conflict between TILA and the FAA, would render an arbitration 
clause unenforceable, and we concluded that they did not. 233 F.3d at 1334, 1338. Bowen involved 
claims made under ECOA, 15 U.S.C. § 1691, et seq., a necessary premise of which was the proposition 
"that the TILA grants consumers a non-waivable right to litigate, individually and through a class action, 
any claims arising under the statute." Id. at 1335. In deciding whether TILA created such a "right," we 
considered the plaintiffs’ arguments about the role of class actions in the TILA enforcement scheme. We 
acknowledged that the text of TILA specifically contemplates class actions as evidenced by the fact that 
the statute caps the amount of statutory damages available in a TILA class action. The cap on those 
damages was enacted in order to overcome courts’ reluctance to certify TILA class actions in light of the 
potentially crippling statutory damage awards which might otherwise result. We also considered in 
Bowen TILA’s legislative history "which stresses the importance of class action procedures in the TILA 
scheme," and which the plaintiffs argued was an indication that "Congress intended to guarantee 
consumers access to individual lawsuits and class actions to allow them to serve as private attorneys 
general in enforcing the provisions of the TILA, thereby furthering the policy goals of the statute." 

But after discussing TILA’s text and legislative history relating to class action remedies in 
Bowen, we reasoned as follows: 

[V~e recognize, of course, that a class action is an available, important means of remedying violations of 
the TILA. See 15 U.S.C. § 1640. However, there exists a difference between the availability of the class 
action tool, and possessing a blanket right to that tool under any circumstance .... An intent to create 
such a "blanket right," a non-waivable right, to litigate by class action cannot be gleaned from the text 
and the legislative history of the TILA. 

Id. at 1337-38 (citations and quotations omitted). We said that "[w]hile the legislative history of § 1640 
shows that Congress thought class actions were a significant means of achieving compliance with the 



TILA .... it does not indicate that Congress intended to confer upon individuals a non-waivable right to 
pursue a class action nor does it even address the issue of arbitration." Id. at 1338. We also concluded 
that the "private attorneys general" aspect of TILA’s enforcement scheme did not require a different 
conclusion. Id. 

In light of the Bowen decision and for the reasons set out in our opinion in that case, Randolph 
cannot carry her burden of showing either that Congress intended to create a non-waivable right to bring 
TILA claims in the form of a class action, or that arbitration is "inherently inconsistent" with the TILA 
enforcement scheme. We did say in Bowen that our holding went "no further than the [ECOA] § 
1691(a)(3) issue" and "[did] not reach the issue of whether an agreement to arbitrate is unenforceable 
with respect to TILA claims on the ground that there is an inherent conflict between arbitration and the ... 
underlying purposes of the TILA.’’11 Id. at 1338-39. But there is no good reason why our analysis in 
Bowen of the interplay between arbitration, class actions and TILA in the context of ECOA claims 
premised on TILA violations does not apply with equal force to pure TILA claims. Randolph simply 
repeats the arguments that we considered in Bowen concerning the same statutory text, the same 
legislative history, and the same policy concerns. We have already rejected those arguments because 
they do not establish that Congress intended to preclude the arbitration of TILA claims, even where 
arbitration would prevent the claims from being brought in the form of a class action. 

Our thinking in this respect is consistent with the Third Circuit’s decision that "[arbitration] 
clauses are effective even though they may render class actions to pursue statutory claims under the 
TILA ... unavailable." Johnson v. West Suburban Bank, 225 F.3d 366, 369 (3d Cir. 2000), cert. denied, 
U.S., 121 S. Ct. 1081 (2001). On the way to that conclusion, the Third Circuit held that nothing in the 
text of TILA created a non-waivable right to bring a class action, and although the plaintiff argued that 
the legislative history "demonstrates the centrality of class actions to the TILA’s effective enforcement," 
the court concluded that history "falls short of demonstrating irreconcilable conflict between arbitration 
and the TILA." Id. at 371-73. There is no irreconcilable conflict, because the public policy goals of TILA 
can be vindicated through arbitration, and the statute contains other incentives--statutory damages and 
attorneys fees--for bringing TILA claims. Id. at 373-74. Not only that, but TILA also provides for 
enforcement by administrative agencies. Id. at 375. For these reasons, the Third Circuit concluded in 
Johnson, as we have here, that Congress did not intend to preclude parties from contracting away their 
ability to seek class action relief under the TILA. Id. at 378. 

What the Supreme Court said in the present case reinforces our decision. In reversing our 
earlier decision, the Court emphasized the "liberal federal policy favoring arbitration agreements," which 
is embodied in the FAA, and noted that it had previously "rejected generalized attacks on arbitration that 
rest on ’suspicion of arbitration as a method of weakening the protections afforded in the substantive law 
to would-be complainants.’ " Green Tree, 121 S. Ct. at 521-22. See also Johnson, 225 F.3d at 376 
("Insofar as Congress’s intent, broadly contemplated, is concerned, we must give equal consideration to 
Congress’s policy goals in enacting the FAA."). According to the Supreme Court, the last time this case 
was before us we made the mistake of giving too little weight to the FAA’s pro-arbitration policy. We 
decline to make the same mistake again. Giving full weight to the congressional policy embodied in the 
FAA, we hold that a contractual provision to arbitrate TILA claims is enforceable even if it precludes a 
plaintiff from utilizing class action procedures in vindicating statutory rights under TILA. * * * 

Questions and Notes 

1~[n.10] * * * The words "facilitating travel" appear in the Secretary of the Treasury’s Annual Report for 
1863, where, in reviewing the purposes of the Act, the Secretary said: "Impelled, therefore, by a 
profound sense of the present necessity of a national currency to the successful prosecution of the war 
against rebellion, and of its utility at all times in protecting labor, cheapening exchanges, facilitating 
travel, and increasing the safety of all business transactions ... the Secretary recommended, in two 
successive reports, the authorization of national banking associations, to which the capital of the 
corporations now issuing notes for circulation might be transferred, with advantage to the parties in 
interest as well as to the general public." 



1. Arbitration agreements, such as the one at issue in Green Tree Financial, have numerous 
benefits for a lender. Traditional discovery is not available. In some states, punitive damages are not 
permitted in an arbitration. In addition, arbitration is often cheaper (for the lender) and resolved more 
quickly than litigation. Should arbitration be enforced when it effectively precludes a class action? One 
lender’s attorney has argued that class actions are not needed to police the behavior of banks who are 
overseen by federal bank regulators. Do you agree? 

2. Perhaps emboldened by Green Tree Financial, some lenders have reportedly attempted to 
insert retroactive arbitration clauses into their contracts with credit card customers. These provisions 
take effect within a certain number of days after the fine print notice is mailed unless the consumer 
objects in writing within a specified time period. Do you think such clauses should be upheld as 
enforceable? Should they be enforced against plaintiffs who are members of a class action underway at 
the time of the amendment of the credit card agreement? See Jess Bravin, Banks Seek To Halt Suits by 
Cardholders, Wall St. J., May 2, 2001. 

3. The Supreme Court held in EEOC v. Waffle House, Inc., 534 U.S. 279 (2002), that an 
arbitration agreement between an employer and employee for employment-related disputes did not bar 
the EEOC from seeking victim-specific judicial relief, including backpay, reinstatement, and damages in 
an enforcement action. The court stated: 

It is an open question whether a settlement or arbitration judgment would affect the validity of the 
EEOC’s claim or the character of relief the EEOC may seek. The only issue before this Court is whether 
the fact that [the employee] has signed a mandatory arbitration agreement limits the remedies available 
to the EEOC. The text of the relevant statutes provides a clear answer to that question. They do not 
authorize the courts to balance the competing policies of the ADA [Americans with Disabilities Act] and 
the FAA [Federal Arbitration Act] or to second-guess the agency’s judgment concerning which of the 
remedies authorized by law that it shall seek in any given case. 

Id. at 297. What does this holding suggest about the ability of the federal banking agencies to pursue 
relief against lenders who have violated TILA? 

4. A California Court of Appeals held in a far-reaching decision that an arbitration provision 
added to a consumer’s credit card agreement was unconscionable since it precluded the consumer from 
pursuing a class action. Szetala v. Discover Bank, 118 CaI.Rptr.2d 862 (Ct. App. 2002), cert. denied, 
537 U.S. 1226 (2003)(applying California law in an action seeking class-wide relief for breach of 
contract, breach of the implied covenant of good faith and fair dealing, fraudulent or negligent 
misrepresentation, and deceptive business practices). The court found procedural unconscionability 
since the consumer was presented the clause on a "take it or leave it basis," and found substantive 
unconscionability because the provision "violates fundamental notions of fairness." Id. 

By imposing this clause on its customers, Discover has essentially granted itself a license to push the 
boundaries of good business practices to their furthest limits, fully aware that relatively few, if any, 
customers will seek legal remedies, and that any remedies obtained will only pertain to that single 
customer without collateral estoppel effect. The potential for millions of customers to be overcharged 
small amounts without an effective method of redress cannot be ignored. 

Id. A federal district court in California, held a short time later that an arbitration provision in borrower’s 
loan contract was unconscionable and unenforceable under California law. ACORN v. Household 
International, Inc., 211 F.Supp.2d 1160 (N.D. Cal. 2002) (seeking class wide relief for alleged "predatory 
lending" practices in violation of California statutes and constituting common law fraud, deceit, negligent 
misrepresentation, and unjust enrichment). The court found that the clause contained various one-sided 
provisions, including a prohibition on class actions, and the continuing availability to the lender of judicial 
remedies for foreclosure. Are these cases consistent with the Eleventh Circuit’s decision in Green Tree 
Financial? 

5. In Green Tree Financial Corp. v. Bazzle, 539 U.S. 444 (2003), a plurality of the Supreme 



Court remanded two cases for the arbitrator to determine whether the arbitration clause of the consumer 
credit contract forbids class-based arbitration. Two separate class-based arbitrations had resulted in 
class awards of almost $11 million and over $9 million. Some have noted the potential unfairness of a 
class arbitration where members of the class do not participate in the arbitration and unlike a class 
action in court, there is no right to appeal. Eric Moglinicki, Arbitration Issue Up in Air After Green Tree 
Ruling, Am. Banker, June 27, 2003. Many lenders have arbitration provisions, unlike the one at issue 
here, that specifically forbid class-wide arbitration. 

Some lenders routinely include class arbitration waivers in credit card agreements or other loan 
documents. Some courts have enforced the waivers and some have not. JAMS, one of three major 
arbitration companies, announced in November 2004 that it would not enforce clauses prohibiting class 
arbitrations. In March 2005, after receiving intense pressure from the defense bar, JAMS withdrew that 
policy and announced that its arbitrators would apply the law regarding the issue on a case-by-case 
basis in each jurisdiction. 

6. The United States Supreme Court held in Buckeye Check Cashing, Inc. v. Cardegna, 546 
U.S. 440 (2006), that an arbitrator, not a state court, must decide whether a contract containing an 
arbitration provision is voidable under state law for another reason such as usury. 

EQUAL CREDIT OPPORTUNITY ACT (ECOA) 

Ch. 6 

Sec. 3 

Section 3. Equal Credit Opportunity Act (ECOA) 

Adopted in 1974, the Equal Credit Opportunity Act, 15 U.S.C.A. §§ 1691-1691f (ECOA), 
prohibits discrimination in extending credit on the basis of sex or marital status. It was later broadened to 
prohibit discrimination on the basis of race, color, religion, national origin, age, public assistance income, 
or exercise of rights under the Consumer Credit Protection Act, 15 U.S.C.A. § 1691(a). 

Markham v. Colonial Mortgage Service Co. 

United States Court of Appeals, District of Columbia Circuit, 1979. 

605 F.2d 566. 

SWYGERT, Circuit Judge. 

The Equal Credit Opportunity Act, 15 U.S.C. §§ 1691, et seq., prohibits creditors from 
discriminating against applicants on the basis of sex or marital status. We are asked to decide whether 
this prohibition prevents creditors from refusing to aggregate the incomes of two unmarried joint 
mortgage applicants when determining their creditworthiness in a situation where the incomes of two 
similarly situated married joint applicants would have been aggregated. The plaintiffs in this action, Jerry 
and Marcia Markham, appeal the judgment of the district court granting defendant Illinois Federal 
Service Savings and Loan Association’s motion for summary judgment. We reverse. * * * 

In November 1976, plaintiffs Marcia J. Harris and Jerry Markham announced their engagement 
and began looking for a residence in the Capitol Hill section of Washington, D.C. One of the real estate 
firms which they contacted, defendant B.W. Real Estate, Inc., found suitable property for them, and in 
December 1976, Markham and Harris signed a contract of sale for the property. 

Upon the recommendation of B.W. Real Estate, plaintiffs agreed to have defendant Colonial 
Mortgage Service Co. Associates, Inc. (Colonial Mortgage) conduct a credit check. Plaintiffs 
subsequently submitted a joint mortgage application to Colonial Mortgage, who in turn submitted it to 



Colonial Mortgage Service Company (Colonial-Philadelphia), a business entity located in Philadelphia 
and not a party to this action. 

In March 1976, Colonial-Philadelphia had entered into an agreement with defendant Illinois 
Federal Service Savings and Loan Association (Illinois Federal), whereby Illinois Federal agreed to 
purchase certain mortgages and trust deeds offered it by Colonial-Philadelphia. Pursuant to this 
agreement, Colonial-Philadelphia offered plaintiffs’ mortgage application to Illinois Federal. 

Plaintiffs and B.W. Real Estate had decided that February 4, 1977 would be an appropriate 
closing date for the purchase of the Capitol Hill residence. Accordingly, plaintiffs arranged to terminate 
their current leases, change mailing addresses, and begin utility service at the new property. On 
February 1, the loan committee of Illinois Federal rejected the plaintiffs’ application. On February 3, the 
eve of the settlement date, plaintiffs were informed through a B.W. Real Estate agent that their loan 
application had been denied because they were not married. They were advised that their application 
would be resubmitted to the "investor"--who was not identified--on February 8, but that approval would 
be contingent upon the submission of a marriage certificate. 

On February 8, the Illinois Federal loan committee reconsidered the plaintiffs’ application, but 
again denied it. A letter was sent that date from Illinois Federal to Colonial-Philadelphia, which letter 
stated that the application had been rejected with the statement: "Separate income not sufficient for loan 
and job tenure." 

On February 9, 1977 plaintiffs filed this suit, alleging violation of the Equal Credit Opportunity 
Act. After the district court separately granted the motions of Illinois Federal and the other defendants for 
summary judgment on May 25, 1978, plaintiffs brought this appeal. 

We address first the appeal from the district court’s summary judgment entered in favor of Illinois 
Federal. The district court concluded as a matter of law that plaintiffs could not state a claim under the 
Equal Credit Opportunity Act even if they showed that Illinois Federal’s refusal to aggregate their 
incomes resulted, in whole or in part, in the denial of their loan application. This conclusion was based 
on the premise that creditors need not ignore the "special legal ties created between two people by the 
marital bond." It was the court’s conclusion that under Illinois law the mere fact of marriage provides 
creditors with greater rights and remedies against married applicants than are available against 
unmarried applicants. Presumably the district court believed that this excused Illinois Federal under 15 
U.S.C. § 1691d(b), which allows a creditor to take "[s]tate property laws directly or indirectly affecting 
creditworthiness" into consideration in making credit decisions. 

We fail to see the relevance of any special legal ties created by marriage with respect to the 
legal obligations of joint debtors. This was not an instance where a single person is applying for credit 
individually and claiming income from a third party for purposes of determining creditworthiness. In such 
an instance, the absence of a legal obligation requiring continuance of the income claimed by the 
applicant from the third party would reflect on the credit applicant’s creditworthiness. Inasmuch as the 
Markhams applied for their mortgage jointly, they would have been jointly and severally liable on the 
debt. Each joint debtor would be bound to pay the full amount of the debt; he would then have a right to 
contribution from his joint debtor. See 4 A. Corbin, Contracts §§ 924, 928 (1951). While it may be true 
that judicially-enforceable rights such as support and maintenance are legal consequences of married 
status, they are irrelevancies as far as the creditworthiness of joint applicants is concerned. Illinois 
Federal would have had no greater rights against the Markhams had they been married, nor would the 
Markhams have had greater rights against each other on this particular obligation. Thus, inasmuch as 
the state laws attaching in the event of marriage would not affect the creditworthiness of these joint 
applicants, section 1691d(b) may not be used to justify the refusal to aggregate the plaintiffs’ incomes on 
the basis of marital status. 

We turn to a consideration of whether the Equal Credit Opportunity Act’s prohibition of 
discrimination on the basis of sex or marital status makes illegal Illinois Federal’s refusal to aggregate 
plaintiffs’ income when determining their creditworthiness. Illinois Federal contends that neither the 



purpose nor the language of the Act requires it to combine the incomes of unmarried joint applicants 
when making that determination. 

We start, as we must, with the language of the statute itself. 15 U.S.C. § 1691(a) provides: 

It shall be unlawful for any creditor to discriminate against any applicant, with respect to any aspect of a 
credit transaction 

(1) on the basis of ... sex or marital status 

This language is simple, and its meaning is not difficult to comprehend. Illinois Federal itself has 
correctly phrased the standard in its brief: The Act forbids discrimination "on the basis of a person’s 
marital status, that is, to treat persons differently, all other facts being the same, because of their marital 
status...." Illinois Federal does not contend that they would not have aggregated plaintiffs’ income had 
they been married at the time. Indeed, Illinois Federal concedes that the law would have required it to do 
so. Thus, it is plain that Illinois Federal treated plaintiffs differently--that is, refused to aggregate their 
incomes--solely because of their marital status, which is precisely the sort of discrimination prohibited 
by section 1691(a)(1) on its face. 

Despite the section’s clarity of language, Illinois Federal seeks to avoid a finding of prohibited 
discrimination by arguing that it was not the Congressional purpose to require such an aggregation of 
the incomes of non-married applicants. It can be assumed, arguendo, that one, perhaps even the main, 
purpose of the act was to eradicate credit discrimination waged against women, especially married 
women whom creditors traditionally refused to consider apart from their husbands as individually worthy 
of credit. But granting such an assumption does not negate the clear language of the Act itself that 
discrimination against any applicant, with respect to any aspect of a credit transaction, which is based on 
marital status is outlawed. When the plain meaning of a statute appears on its face, we need not 
concern ourselves with legislative history, especially when evidence of the legislation’s history as has 
been presented to us does not argue persuasively for a narrower meaning than that which is apparent 
from the statutory language. We believe that the meaning of the words chosen by Congress is readily 
apparent. 

Illinois Federal expresses the fear that a holding such as we reach today will require it to 
aggregate the incomes of all persons who apply for credit as a group. Lest it be misinterpreted, we note 
that our holding is not itself that far-reaching. It does no more than require Illinois Federal to treat 
plaintiffs--a couple jointly applying for credit--the same as they would be treated if married. We have 
not been asked to decide what the effect of the Act would have been had plaintiffs not applied for credit 
jointly. Nor do we have before us a question of whether the Act’s marital status provision in any way 
applies to a situation where more than two people jointly request credit. We hold only that, under the Act 
Illinois Federal should have treated plaintiffs--an unmarried couple applying for credit jointly--the same 
as it would have treated them had they been married at the time. * * * 

Latimore v. Citibank Federal Savings Bank 

United States Court of Appeals, Seventh Circuit, 1998. 

151 F.3d 712. 

POSNER, Chief Judge. 

Helen Latimore, a black woman, brought a suit charging racial discrimination in real estate 
lending by Citibank and two of its employees, in violation of an assortment of federal civil rights laws 
including the Equal Credit Opportunity Act, 15 U.S.C. § 1691(a)(1), and the Fair Housing Act, 42 U.S.C. 
§ 3605(a), (b). The district court granted summary judgment for the defendants. Latimore’s appeal 
requires us to consider what the prima facie case of credit discrimination is, that is, how much evidence 
a plaintiff must submit in order to withstand a motion for summary judgment. There is no reason to think 



that the answer will be different depending on the particular civil rights statute sued under. 

Owner of a home in a largely black neighborhood on the south side of Chicago, Latimore applied 
to Citibank for a $51,000 loan secured by the home. She satisfied Citibank’s standards for 
creditworthiness, but the bank’s rules also required that the ratio of the appraised value of the security 
(Latimore’s home) to the amount of the loan not exceed 75 percent. The bank’s appraiser, defendant 
Kernbauer, appraised the property at only $45,000, yielding a loan-to-value ratio of 113 percent. When 
defendant Lundberg, the account executive handling Latimore’s application, informed her that the 
appraised value of the home was too low to support a loan in the amount sought, Latimore told Lundberg 
that the house had been appraised less than a year earlier for $82,000. Lundberg asked Latimore for the 
appraisal report, and when Lundberg received it she sent it together with Kernbauer’s report to the 
bank’s appraisal review department. The department declined to overrule Kernbauer’s appraisal, on the 
ground that the comparable sales on which the $82,000 appraisal had been based weren’t really 
comparable, because they involved property more than six blocks from Latimore’s home. And so 
Latimore did not receive the loan. Some months later she applied for a loan from another bank, which 
appraised her home at $79,000 and made her the loan, though for a smaller amount than she had 
sought from Citibank ($46,000 instead of $51,000) and at a one percent higher interest rate. The 
damages sought are the additional interest plus certain consequential damages. 

In most discrimination cases, the plaintiff can establish a prima facie case either by presenting 
evidence of having been actually discriminated against on some forbidden ground such as race or by 
satisfying the McDonnell Douglas standard. See, e.g., McDonnell Douglas Corp. v. Green, 411 U.S. 792 
(1973). Under that standard, in a typical case of employment discrimination, involving say the denial of a 
promotion to a black employee, the plaintiff would have to show only that he was qualified for the 
promotion and that a white got it instead, and the burden would then be on the employer to come forth 
with a noninvidious reason for why the white rather than the black got the promotion. Although the 
McDonnell Douglas standard originated and evolved in cases involving racial discrimination in 
employment, it has been extended to all sorts of other discrimination not even limited to the employment 
setting. * * * 

[V~holesale transposition of the McDonnell Douglas standard to the credit discrimination context 
would display insensitivity to the thinking behind the standard. Normally the burden of producing 
evidence of each element of the plaintiff’s claim is on the plaintiff. There has to be a reason for shifting 
the burden to the defendant. It is not reason enough that essential evidence is in the defendant’s 
possession and would be difficult for the plaintiff, even with the aid of modern pretrial discovery, to dig 
out of the defendant. Before the defendant may be put to the burden of producing evidence, the plaintiff 
has to show that there is some ground for suspecting that the defendant has indeed violated the 
plaintiff’s rights. Otherwise we would have a regime of precomplaint discovery. Anyone could put anyone 
else to the burden of producing evidence without having anything better than a hope and a prayer that 
the evidence would establish a violation. 

The fact that a qualified black is passed over for promotion in favor of a white has been thought 
sufficiently suspicious to place on the defendant the minimum burden of presenting a noninvidious 
reason why the black lost out. But it is the competitive situation--the black facing off as it were against 
the white--that creates the (minimal) suspicion, and there is no comparable competitive situation in the 
usual allegation of credit discrimination. Latimore was not competing with a white person for a $51,000 
loan. A bank does not announce, "We are making a $51,000 real estate loan today; please submit your 
applications, and we’ll choose the application that we like best and give that applicant the loan." If a bank 
did that, and a black and a white each submitted an application, and the black’s application satisfied the 
bank’s criteria of creditworthiness and value-to-loan ratio yet the white received the loan, we would have 
a situation roughly parallel to that of a McDonnell Douglas case. And when we have an approximation to 
such a situation, a variant of the McDonnell Douglas standard may apply, as we shall see. But such 
cases are rare, and this is not one of them. The Supreme Court has reminded us that McDonnell 
Douglas was not intended to be a straitjacket into which every discrimination case must be forced 
kicking and screaming. See, e.g., McDonnell Douglas Corp. v. Green, supra, 411 U.S. at 802 n.13. In 
Diaz v. Fort Wayne Foundry Corp., 131 F.3d 711,712-13 (7th Cir. 1997), we pointed out the 



unsuitability of the McDonnell Douglas framework when there is no basis for comparing the defendant’s 
treatment of the plaintiff with the defendant’s treatment of other, similarly situated persons. 

The reason the bank--the (principal) defendant--urges adoption of the standard is that it 
construes it to require that Latimore show not only that she was creditworthy by the bank’s standards, 
which she was, but also that she satisfied the bank’s appraiser, which she did not, about the value of her 
house. There is no question that to be a qualified borrower--the counterpart to a worker who is 
performing to his employer’s satisfaction in the employment discrimination context--the plaintiff has to 
meet the lender’s requirements for collateral as well as to establish personal creditworthiness. But 
Citibank does not require that the borrower satisfy its appraiser; it requires only that the appraised value 
bear a specified relation to the amount of the loan sought, and the opinion of its own appraiser is not 
conclusive evidence of that value. The bank is willing to consider evidence from other sources and to 
overrule its own appraiser. The bank’s appraisal review department could have overruled Kernbauer; 
that’s why the bank has an appraisal review department. 

Latimore argues, in her own variant of McDonnell Douglas (so strong is the magnetic field of that 
opinion), that all she had to show in order to withstand summary judgment was that her house was in a 
minority neighborhood, an appraisal (but not necessarily the defendant’s) estimated the value of the 
house to be at least as great as the loan, the plaintiff was creditworthy, yet the loan was rejected. This 
cannot be right either, and not only because creditors rarely lend up to the value of the collateral and 
because there is nothing remotely suspicious about the bank’s 75 percent rule. Appraisals are fallible, 
and if banks reposed automatic, unthinking trust in all third-party appraisals they would not employ their 
own appraisers, as Citibank does. No reasonable suspicion of racial discrimination can arise from the 
mere fact of a discrepancy between an appraisal conducted by another bank and the appraisal made by 
Citibank’s employee. 

Latimore’s proposed prima facie case, like the bank’s, lacks any comparison between the 
treatment of blacks and the treatment of whites. At the heart of McDonnell Douglas is the idea that if the 
black is treated worse than the white in a situation in which there is no obvious reason for the difference 
in treatment (such as that the black lacks an essential qualification for the promotion), there is something 
for the employer to explain; and although the competitive situation which invites and facilitates 
comparison is usually missing from credit discrimination cases, sometimes there will be another basis for 
comparison. Suppose, for example, that Latimore and Eromital (who is white), apply at roughly the same 
time for roughly the same-sized loan from the same Citibank office. The two prospective borrowers are 
equally creditworthy and the collateral they offer to put up is appraised at the same amount. Both 
applications are forwarded to Ms. Lundberg and she turns down Latimore’s application and approves 
Eromital’s. The similarity in the situations of the white and the black would be sufficient to impose on 
Citibank a duty of explaining why the white was treated better. No effort at such a comparison was 
attempted here. 

So neither McDonnell Douglas nor the kind of McDonnell Douglas knock off which we have just 
sketched * * * is available here. But that does not end the case. It is always open to a plaintiff in a 
discrimination case to try to show in a conventional way, without relying on any special doctrines of 
burden-shif[ing, that there is enough evidence, direct or circumstantial, of discrimination to create a 
triable issue. And Latimore has tried to do that. She hired an expert to conduct a retrospective appraisal, 
that is, an appraisal of the value of her home at the time that Citibank appraised it. The expert came in 
with an appraisal of $62,000. But this gets her nowhere. Under the bank’s 75 percent rule, which 
Latimore doesn’t claim to be racially discriminatory, a $62,000 appraisal would not support a $51,000 
loan; 75 percent of $62,000 is $46,500 (almost exactly what she got from the other bank, but at a higher 
interest rate). Real estate appraisal is not an exact science, moreover, and so the fact that Citibank’s 
appraisal was lower than someone else’s does not create an inference of discrimination. For all that 
appears, Citibank uses conservative appraisal methods--perhaps in order to keep interest rates low, for 
remember that while Latimore did succeed eventually in obtaining a loan on her house, she had to pay a 
higher interest rate and on a smaller loan than she wanted. 

Latimore argues that Citibank exhibited favoritism toward white would-be borrowers. The specific 



contention is that these white borrowers were similarly situated to Latimore in the sense of wanting loans 
of the same amount secured by property having the same appraised value, but that Lundberg went out 
of her way to help them raise the appraised value of their property and she didn’t go out of her way to 
help Latimore. Specifically, when she reported to a white borrower that the appraised value of his 
property was too low to support the loan he was seeking, she would encourage him to find additional 
"comparables" (comparable sales) of which the bank’s appraiser might not have known, in order to justify 
an increase in the appraised value. But remember that when Lundberg informed Latimore of the results 
of Kernbauer’s appraisal, Latimore told her about the other appraisal, and Lundberg urged her to send 
that in. The fact that Latimore had gotten a higher appraisal implied additional comparables, since 
appraisals of residential real estate are based on comparable sales. By asking for the higher appraisal, 
Lundberg was in effect encouraging Latimore to submit additional comparables. It was not Lundberg’s 
fault that they turned out not to satisfy the bank’s definition of comparability. She did for Latimore what 
she did for white people in Latimore’s position. 

One last bit of "evidence" must be considered. It concerns the notes on which Kernbauer based 
his appraisal. Kernbauer stored them in a filing cabinet in his office. Later the branch in which he worked 
was closed, and according to Citibank the notes were lost in the turmoil of the closing. The bank retained 
the report containing the appraisal and produced the report to the plaintiff in the course of discovery 
proceedings. The notes, along with the report itself, were required to be retained for 25 months after the 
denial of Latimore’s application, 12 C.F.R. § 202.12(b)(1)(i), and the loss of the notes occurred within 
that period. The violation of a record retention regulation creates a presumption that the missing record 
contained evidence adverse to the violator. But Citibank’s explanation, which was not controverted, 
showed that the disappearance of Kernbauer’s notes was inadvertent, and an inadvertent failure to 
comply with the regulation is not a violation of it. 12 C.F.R. § 202.14(c). So the presumption did not 
attach. 

Taking all the evidence as favorably to the plaintiff as the record permits, no reasonable jury 
could find that she was turned down because of her race; and so the grant of summary judgment to the 
defendants must be affirmed. * * * 

The Supreme Court has yet to consider this issue. Counsel for Latimore did not seek certiorari in 
the Supreme Court even though there is a split in the circuits on the application of the McDonnell- 
Douglas standard to credit discrimination cases.12 

Questions and Notes 

1. Since the co-author of this book and his wife were the plaintiffs in the Markham case, we can 
report that after the D.C. Circuit rendered the opinion excerpted above, the case was dismissed by the 
district court because there were other non-discriminatory grounds for denying the loan (plaintiffs had 
been in their jobs for less than one year and had little credit history). The Markhams received their home 
loan, however, and at an interest rate slightly lower than that stated in the original commitment. VVhy did 
the lender persist in refusing to aggregate the income of Markham and his fiance? Should the ECOA 
apply to a decision not to aggregate the income of a same sex couple in a state that does not sanction 
same sex unions as marriage? Would a failure to aggregate be an ECOA violation for discrimination 
based on sex under the Markham case? 

2. How should the plaintiff in the Latimore case have attempted to prove her claim of race 
discrimination? Judge Posner commented on the absence of a "competitive" situation in the application 

12[n.2] We expressly hold that the "business of banking" is not limited to the enumerated powers in § 24 
Seventh and that the Comptroller therefore has discretion to authorize activities beyond those 
specifically enumerated. The exercise of the Comptroller’s discretion, however, must be kept within 
reasonable bounds. Ventures distant from dealing in financial investment instruments-for example, 
operating a general travel agency--may exceed those bounds. 



for an extension of credit? Do you agree that the lack of a competitive situation is significant? 

3. Should the lender in Latimore have been required to make a credit counter-offer at a lower 
principal amount and higher interest rate? VVho determines the loan amount and the interest rate--the 
borrower or the lender? 

4. Regulation B currently prohibits banks from collecting race and gender data from small- 
business loan applicants, presumably so race and gender will not influence the credit decision. 
Consumer advocate groups, however, have repeatedly asked the Fed to revise Regulation B to collect 
this information so that it may be analyzed to uncover illegal discrimination. Fed Chairman Ben Bernacke 
justified the Fed’s most recent denial arguing that voluntary data collection efforts would lead to 
unreliable information and possible credit discrimination. Rob Blackwell, Fed Says No to Gender, Race 
Inquiries, Am. Banker, Mar. 20, 2007. Consumer advocates say that they will now pursue legislation to 
mandate collection of this data. 

Some ECOA enforcement efforts relating to business lending have been successful. The Justice 
Department and Fifth Third Bancorp settled a suit brought by the Justice Department alleging that Old 
Kent Financial Corp. (now owned by Fifth Third) had refused to make small business loans in 
predominantly African-American areas of Detroit. The case was the first filed under the ECOA and the 
Fair Housing Act to focus on commercial lending. John Reosti, Fifth Third Settles Loan Bias Suit, Am. 
Banker, May 20, 2004. As part of the settlement, Fifth Third agreed to spend over $3 million during a 
three-year period on marketing and subsidizing small business and home mortgage loan programs in 
Detroit. It also agreed to open three branches in Detroit. 

Are current enforcement efforts adequate in the small business credit market? If not would a 
statutory or regulatory solution be preferable? 

5. It may be a violation of the ECOA and its implementing regulation, Regulation B, 12 C.F.R. 
pt.202, to require the signature of a credit applicant’s spouse on any credit instrument if the applicant 
qualifies for the credit on his or her own. Non-applicant spouses may be required to sign if collateral is 
necessary for the extension of credit, and under state property laws the spouse needs to sign to transfer 
the collateral interest to the creditor. See FDIC, Financial Institution Letter, Guidance on Regulation B 
Spousal Signature Requirements, available at 
<L T>www.fdic.gov/news/news/financial/2OO4/filO604a.html<GT>. 

The FDIC downgraded a state bank’s Community Reinvestment Act (CRA~iscussed in the 
next section) rating because of a bank-wide practice of discrimination on the basis of marital status. Joe 
Adler, Marital Discrimination Charge, Am. Banker, July 9, 2007. 

THE (HMDA), AND THE (CRA) 

Ch. 6 

Sec. 4 

Section 4. Redlining, the Home Mortgage Disclosure Act (HMDA), and the Community 
Reinvestment Act (CRA) 

"Redlining" is the name given to the practice of drawing a red line around a certain location on a 
map and refusing to make loans against property located within the red-lined area, regardless of the 
creditworthiness of the loan applicant. The Home Mortgage Disclosure Act of 1975 (HMDA), 12 U.S.C.A. 
§§ 2801-06, requires depository institutions in metropolitan areas to disclose the race, gender, and 
income level of all mortgage applicants. This legislation was meant to prohibit "redlining." HMDA data is 
publicly available and may be used to identify potentially discriminatory lending patterns and practices. 
Banks were required to report data on loan pricing; specifically, the spread between the annual 
percentage rate (APR) on the loan and the rate on a Treasury security of comparable maturity, 



beginning on 2004 HMDA reports. This pricing data is only required, however, for "higher-priced" loans, 
defined as first lien loans where the spread is more than three percentage points and for second lien 
loans where the spread is more than five percentage points.13 

Adopted in 1977, the Community Reinvestment Act (CRA), 12 U.S.C.A. §§ 2901-06, requires 
the appropriate Federal banking agency to assess the bank’s record of "meeting the credit needs of its 
entire community, including low-and moderate-income neighborhoods, consistent with the safe and 
sound operation of the institution." 12 U.S.C.A. § 2903(a)(1 ). This legislation was passed after charges 
were made that banks did not make credit available to minority neighborhoods.14 

The regulators determine a bank’s CRA rating based on an evaluation of its lending, 
investments, and services. CRA ratings range from Outstanding, Satisfactory (High and Low), Needs to 
Improve, to Substantial Noncompliance.1~ Since 1989, the ratings have been a matter of public record. 
Pursuant to regulations effective September 1,2005,16 "intermediate small banks" with assets from $250 
million to $1billion in assets are evaluated under a more flexible lending test and a newly-created 
community development test?7 Banks under $250 million in assets are evaluated only on a lending test. 

The CRA is effectively enforced only when the regulatory agencies evaluate the applications of 
banks or thrifts to expand their facilities by establishing a new branch, or purchasing or merging with 
another depository institution.18 

Lee v. Board of Governors of the Federal Reserve System 

United States Court of Appeals, Second Circuit, 1997. 

118 F.3d 905. 

VAN GRAAFEILAND, Circuit Judge. 

At issue herein are two petitions brought pursuant to section 9 of the Bank Holding Company Act 
("BHCA"), 12 U.S.C. § 1848, and section 10(j) of the Home Owners’ Loan Act ("HOLA"), 12 U.S.C. § 
1467a(j), seeking to overturn three orders of the Board of Governors of the Federal Reserve System 
("the Board") and one order of the Director of the Office of Thrift Supervision ("OTS") * * * [relating to] the 
Board’s orders approving Chase Manhattan Corporation’s application to acquire certain businesses 
controlled by United States Trust Corporation ("UST") * * * [and] the Board’s order approving the merger 
of Chase into Chemical Banking Corporation. On May 16, 1996, this Court consolidated the two petitions 
for argument and decision. * * * 

13[n.4] Assuring that the brokerage in question would not deviate from traditional bank practices, the 
Comptroller specified that NationsBank "will act only as agent .... will not have a principal stake in 
annuity contracts and therefore will incur no interest rate or actuarial risks." Comptroller’s Letter 48a. 
14Julie Williams is the First Senior Deputy Comptroller and Chief Counsel of the OCC. 
l~Department of the Treasury, Office of the Comptroller of the Currency, Notice of Proposed Rulemaking: 
Bank Activities and Operations; Real estate Lending and Appraisals, 68 Fed. Reg. 46119,46119 n.1 
(Aug. 5, 2003) (including preemption of state laws relating to insurance sales, motor vehicle sales, and 
fiduciary operations). 
16See, e.g., Bank of America v. City & County of San Francisco, 309 F.3d 551 (9th Cir. 2002) 
(preempting state and municipal limitations on ATM fees); Wells Fargo Bank, Texas N.A.v. James, 321 
F.3d 488 (5th Cir. 2003) (preempting Texas statute prohibiting certain check cashing fees); Metrobank v. 
Foster, 193 F. Supp. 2d 1156 (S.D. Iowa 2002) (preempting Iowa prohibition on ATM fees); and Bank 
One, Utah v. Guttau, 190 F.3d 844 (8th Cir. 1999) (preempting Iowa restrictions on ATM operation, 
location, and advertising). 
l~[n. 25] See 66 FR 46264 (Aug. 5, 2003). [eds. See the excerpt in Chapter 6.] 
18[n.42] "This Constitution, and the Laws of the United States which shall be made in Pursuance thereof* 
* * shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to the Contrary notwithstanding." U.S. Const. art. VI, cl. 2. 



Because the transaction involved a merger of two bank holding companies and Chase’s 
acquisition of a banking subsidiary, U.S. Trust Company of New York ("USTNY"), Chase was required to 
obtain the Board’s approval pursuant to section 3 of the BHCA, 12 U.S.C. § 1842. Under this section, the 
Board, after receiving the recommendation of the Office of the Comptroller of the Currency ("OCC") or 
the applicable state supervisory agency, must evaluate an application pursuant to a number of factors: 
the anti-competitive effects of the proposal, the financial and managerial resources of the company and 
the banks involved and the "needs of the community to be served." 12 U.S.C. § 1842(c)(2). * * * 

Under the Board’s regulations implementing the BHCA, the public must be given notice of an 
application and may submit comments to the Board. See 12 C.F.R. § 262. Petitioner Inner City 
Press/Community on the Move ("ICP"), an association of low-income residents of New York City, 
presented the Board and OTS with a number of objections to both the Chase-UST applications and the 
Chase-Chemical applications. ICP’s concerns were based principally on the Community Reinvestment 
Act ("CRA"), 12 U.S.C. § 2901 et seq. The CRA provides that "regulated financial institutions have [a] 
continuing and affirmative obligation to help meet the credit needs of the local communities in which they 
are chartered." 12 U.S.C. § 2901(a)(3). To police this obligation, the CRA provides that a federal 
regulatory agency must "assess the institution’s record of meeting the credit needs of its entire 
community, including low-and moderate-income neighborhoods ... and ... take such record into account 
in its evaluation of an application for a deposit facility by such institution." 12 U.S.C. § 2903(a)(1) & (2). 
Nearly identical regulatory schemes implementing the CRA have been adopted by the Board and OTS. 
See 12 C.F.R. § 228 et seq.; id. § 563e et seq. * * * 

For the reasons hereinafter discussed, we believe that petitioners have failed to demonstrate 
standing to pursue this litigation. However, because we are satisfied that petitioners’ claims are without 
merit and it is important that the issues arising out of the several mergers finally be disposed of, we will 
address the lack-of-merit issue as an alternate ground for dismissing the petitions. * * * 

The CRA is an amorphous statute. Its pronouncement that "regulated financial institutions have 
[a] continuing and affirmative obligation to help meet the credit needs of the local communities in which 
they are chartered," 12 U.S.C. § 2901(a)(3), is not a directive to undertake any particular program or to 
provide credit to any particular individual. The statute, rather, is precatory: 

It is the purpose of this chapter to require each appropriate Federal financial supervisory agency to use 
its authority when examining financial institutions, to encourage such institutions to help meet the credit 
needs of the local communities in which they are chartered consistent with the safe and sound operation 
of such institutions. 

12 U.S.C. § 2901(b). As petitioners concede, the CRA does not create a private right of action to enforce 
any of its terms. Moreover, any attempt to glean substance from the CRA is met with the reality that the 
statute sets no standards for the evaluation of a bank’s contribution to the needs of its community. H.R. 
Conf. Rep. No. 95-634, at 76, reprinted in 1977 U.S.C.C.A.N. 2965, 2995 ("This title ... [is] designed to 
encourage more coordinated efforts between private investment and federal grants and insurance in 
order to increase the viability of our urban communities."). * * * 

Examining alternately the merits of the petitions, we are satisfied that the orders at issue warrant 
affirmance, especially in light of our deferential standard of review. Under the BHCA, the Board’s findings 
are conclusive so long as they are supported by substantial evidence. 12 U.S.C. § 1848. This standard 
has been described as a "specific application" of the "arbitrary and capricious" standard of review 
familiar in the administrative law context. See Association of Data Processing Serv. Orgs. v. Board of 
Governors, 745 F.2d 677,683 (D.C. Cir. 1984). Although we, of course, have the ultimate say on the 
legal issues involved in this proceeding, the Board is the agency responsible for federal regulation of the 
national banking system, and its interpretation of pertinent federal statutes is entitled to substantial 
deference. Securities Industry Ass’n v. Board of Governors, 468 U.S. 137, 142 (1984). Pursuant to 12 
U.S.C. § 1467a(j), an OTS order under HOLA is reviewed under the standards set out in the 
Administrative Procedure Act ("APA"), 5 U.S.C. § 701 et seq. Under the APA, administrative action is 



reviewable to the extent it is "arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 
with law." 5 U.S.C. § 706(2)(A). 

As stated above, the CRA imposes an obligation on a federal regulatory agency to "assess the 
institution’s record of meeting the credit needs of its entire community, including low and moderate- 
income neighborhoods" and to "take such record into account in its evaluation of an application for a 
deposit facility by such institution." 12 U.S.C. § 2903(a)(1) & (2). After reviewing the orders at issue, we 
have no doubt that this mandate was carried out in these cases. 

Each of the Board orders at issue clearly addresses the relevant institutions’ CRA records in its 
analysis of the convenience and needs of the communities to be served, as required by section 3 of the 
BHCA. For example, the Board’s order approving the Chase-Chemical merger is seventy-two pages 
long, forty-five pages of which are devoted to an exhaustive analysis of Chase and Chemical’s 
performance in meeting the goal of the CRA. 

We find no error in the Board’s reference to prior CRA evaluations conducted by the OCC, a 
major focus of both petitions’ attack on the Board’s assessment of Chase. For one thing, Congress has 
directed the Board to use OCC examinations in its evaluation of BHCA applications. 12 U.S.C. § 
1844(c). Insofar as the Board’s regulations reflect interest in potentially stale information, the record 
reveals that the Board considered its comprehensive analysis of Chase’s CRA performance in an earlier 
proceeding, 81 Fed. Res. Bull. 467 (1995), in connection with the instant applications. Petitioners cite no 
authority to contravene this practice, and, as a court with an ever-expanding docket, we believe that an 
agency should be permitted to develop efficient means of resolving recurring issues so long as the 
essential fairness of the proceeding is not affected thereby. In any event, it is clear that the Board did not 
"abdicate" its duties under the CRA by taking into account either the OCC evaluations or its prior order. 
The orders at issue reflect an independent, detailed assessment of Chase’s CRA record. * * * 

For the reasons expressed above, we hold that petitioners have not demonstrated standing to 
challenge he orders at issue. * * * 

United States v. Chevy Chase Federal Savings Bank 

United States District Court, District of Columbia District, 1994. 

No. 94-1824-JG, Consent Decree. 
<LT>www.usdoj.gov/crt/housing/documents/chevychasesettle.htm<GT>. 

This decree is entered, upon consent of the parties, to resolve claims of the United States that 
Chevy Chase Federal Savings Bank and the B.F. Saul Mortgage Company [herein after referred to as 
the Bank and Mortgage Company] violated the Fair Housing Act, 42 U.S.C. 3601-3619, and the Equal 
Credit Opportunity Act, 15 U.S.C. 1691-1691f, by discriminating on the basis of race in home mortgage 
financing and other types of credit transactions in the Washington, D.C. metropolitan area. The United 
States contends that the Bank and Mortgage Company have considered the racial composition of 
residential areas in determining where to market their products, and have avoided doing business in 
areas where African American persons reside. The United States further alleges that the challenged 
practices and policies are intended to deny, and have the effect of denying, an equal opportunity to 
residents of African American neighborhoods, on account of the racial identity of the neighborhood, to 
obtain mortgage financing and other types of credit transactions. The totality of the policies or practices 
challenged are commonly referred to as redlining. 

In June 1993, the United States began the investigation that resulted in this lawsuit. Before and 
after that date the Bank and Mortgage Company initiated an aggressive effort to market their products to 
African American residential areas. Most notably, the Bank and Mortgage Company have opened three 
Chevy Chase Bank branches and four B.F. Saul Mortgage Company offices in African American 
residential neighborhoods of the Washington, D.C. metropolitan area, and have engaged in an 
aggressive campaign to solicit business in African American neighborhoods. Those efforts will be 



continued and expanded by the terms of this Consent Decree. 

By this decree, the Bank and Mortgage Company have committed to a remedial plan by which 
they will take all reasonable actions to obtain a market share of mortgage loans in African American 
neighborhoods, that is comparable to the Bank and Mortgage Company’s market share in white 
residential areas. * * * 

The Bank and Mortgage Company will invest $11,000,000.00 in the African American 
community of the Washington, D.C. metropolitan area during the five year consent decree period to 
settle the claims of the United States for the damage caused by the alleged redlining, and in furtherance 
of their commitment to better serve this community. This investment will be undertaken through a 
combination of subsidized lending programs directed to Washington, D.C. metropolitan area African 
American neighborhoods and the opening of new bank branches and mortgage offices in these 
neighborhoods. * * * 

Chevy Chase and the Mortgage Company adamantly deny that any act or omission on their part 
as alleged in the government’s complaint or this consent decree as violative of federal law was motivated 
in any way by discriminatory intent or racial bias. The Bank and Mortgage Company have agreed to the 
undertakings set forth in the Consent Decree to settle the government’s claims against them and 
because they believe the affirmative lending actions and practices described will enable them to better 
serve the African American community. * * * 

Questions and Notes 

1. The Fed analyzed the 2004 HMDA data which included loan pricing information for the first 
time. The Fed determined that blacks and Hispanics disproportionately received high interest rates on 
home mortgage loans. The Fed acknowledged that the HMDA data does not include information on 
credit scores, loan-to-value ratios, or borrower debt-to-income ratios that could account for the rate 
disparity. Two hundred lenders, including one hundred banks, will be subject to additional scrutiny by 
their federal regulators based on these disparities. "The 2005 HMDA data, like the 2004 data, indicate 
that black and Hispanic borrowers are more likely, and Asian borrowers less likely, to obtain loans with 
prices above the pricing thresholds than are non-Hispanic white borrowers." Robert B. Avery, et al., 
Higher-Priced Home Lending and the 2005 HMDA Data, 2006 Fed. Res. Bull. A123, A159 (Sept. 8, 
2006). The Justice Department reportedly has several active HMDA pricing investigations underway. 
Cheyenne Hopkins, Justice Department Moves Over HMDA Data Said Near, Am. Banker, Feb. 21, 
2007. The HMDA data is available at <LT>www.ffiec.gov/hmda/default.htm<GT>. 

Eliot Spitzer, then Attorney General for New York, requested additional data on home mortgage 
loans from several national banks based on his examination of the 2004 HMDA data. The OCC brought 
suit seeking to enjoin these efforts, arguing that the OCC had the exclusive visitorial authority over 
national banks and their subsidiaries pursuant to 12 U.S.C. § 484(a). The United States District Court for 
the Southern District of New York agreed with the OCC and entered the injunction against Attorney 
General Spitzer’s investigation of national banks’ residential lending practices. This case is excerpted in 
Chapter 4. 

2. Each bank regulatory agency has comparable regulations relating to CRA. 12 C.F.R. pt. 25 
(OCC);12 C.F.R. pt. 228 (Fed); 12 C.F.R. pt. 345 (FDIC); 12 C.F.R. pt. 563e (OTS). See also 
Interagency Questions and Answers Regarding Community Reinvestment, 72 Fed. Reg. 37922 
(proposed July 11, 2007). The FDIC, OCC, and FRB issued a final CRA rule, effective September 1, 
2005.70 Fed. Reg. 44,256 (Aug. 2, 2005). 

The history of the regulatory revision reveals a rare departure from agency harmony. Upon 
reexamination of the 1995 CRA regulations, the agencies proposed that institutions with assets of less 
than $500 million be eligible for the streamlined exam. 69 Fed. Reg. 5729 (proposed Feb. 6, 2004). The 
agencies, however, later broke ranks. The OTS issued a final rule establishing a $1 billion threshold for 
the streamlined exam. 69 Fed. Reg. 51156 (Aug. 18, 2004) (codified at 12 C.F.R. pt. 563e) (effective 



October 1, 2004). Under this standard, 88% of all federal thrifts qualify for the simpler exam. The FDIC 
followed suit with a proposed regulation also upping the threshold to $1 billion. 69 Fed. Reg. 51611 (Aug. 
20, 2004). Ninety-five percent of all state nonmember banks qualify for the simpler exam under this 
proposed threshold. The Fed and OCC withdrew their earlier proposed regulations setting the threshold 
at $500 million. The bank regulatory agencies issued a new final rule in 2005, as reported in the text. 
The OTS acquiesced in the bank rule with its own new final rule effective July 1,2007.72 Fed. Reg. 
13429 (Mar. 22, 2007). 

3. A significant aspect of GLBA, is that it requires that a bank holding company’s depository 
subsidiaries have received CRA ratings of Satisfactory or better as a precondition of a BHC becoming an 
FHC. 12 U.S.C.A. § 1843(/)(2). Section 1843(/)(2) also must be satisfied to form a financial subsidiary of 
a national or state bank, 12 U.S.C.A. §§ 24a(a)(7), 1831w(a). 

4. As a policy matter, is CRA sound legislation? Are fair lending laws sufficient or is something 
more needed? For many years an academic debate has existed as to whether CRA requires improper 
credit rationing by mandating loans that are not justified in a competitive market, or whether it is a 
necessary requirement to correct imperfections in the market. See Jonathan R. Macey & Geoffrey P. 
Miller, The Community Reinvestment Act: An Economic Analysis, 79 Va. L. Rev. 291 (1993) (the CRA is 
not needed because credit-worthy borrowers will find credit from willing lenders); N. Keith Hylton & 
Vincent D. Rougeau, Lending Discrimination: Economic Theory, Econometric Evidence, and the 
Community Reinvestment Act, 85 Geo. L.J. 237,253-62 (1996) (reviewing the viewpoint that CRA is 
necessary to correct imperfections in credit markets). 

5. Should credit unions be subject to the CRA? In December 2001, the NCUA repealed its CRA- 
like provision requiring credit unions to adopt a "community action plan" (CAP) that was scheduled to go 
into effect at the end of December. The proposed plan was unpopular in the credit union industry, which 
claimed that there was no evidence that credit unions were not meeting the credit needs of their 
communities and that the paperwork burden of compliance with CAP would be crippling. The NCUA has 
adopted an initiative called Access Across America as part of its commitment to increasing access to 
credit for individuals and within communities. See <LT>www.accessacrossamerica.gov<GT>. See also 
C. Blythe Clifford, Note, The Community Reinvestment Act & Credit Unions, 4 N.C. Banking Inst. 545 
(2000). 

6. Should the CRA apply to nondepository financial services institutions? What distinguishes 
banks and savings associations from other financial services institutions that might justify application of 
CRA to just these institutions? 

7. Even banks with satisfactory or outstanding CRA records are not immune from objections 
filed by CRA-watchdog groups. Since in the business world "time is money" and protests delay merger 
approval, many banks announce significant CRA commitments along with the merger announcement or 
in the face of CRA protests. Should CRA have specific enforcement provisions or only play a role in the 
review of applications for bank expansion? 

At the time of the creation of Citigroup, Citibank and Travelers Group announced a ten-year, 
$115 billion commitment to lending and investment in low-and moderate-income communities and to 
small businesses. Travelers Group pledged that its nonbank businesses (not subject to the CRA) would 
actively support a broad range of community development activities. Travelers pledged to expand the 
availability of commercial and homeowners insurance coverage and to provide special pricing to low-and 
moderate-income customers. 

Bank of America’s 2004 merger with FleetBoston Financial Corp. was accompanied by a $750 
billion, ten-year CRA pledge. That figure was eclipsed by a later announcement by J.P. Morgan Chase & 
Co. that it would pledge $800 billion over ten years in connection with its merger with Bank One Corp. 

Perhaps in response to what some observers saw as "CRA extortion" in the bank merger 
context, Congress, at the behest of Senator Gramm, passed a CRA "sunshine" provision. 12 U.S.C.A. § 



1831y. This portion of GLBA requires that banks file annual reports on all grants greater than $10,000 
and loans greater than $50,000 to community groups where there has been a communication by that 
group to the bank or its regulator questioning the adequacy of the bank’s CRA record. 66 Fed. Reg. 
2052 (Jan. 10, 2001) (codified at 12 C.F.R. pt. 35 (OCC); 12 C.F.R. pt. 207 (Fed); 12 C.F.R. pt. 346 
(FDIC); 12 C.F.R. pt. 533 (OTS)). 

8. A study by the United States Treasury Department provides some evidence that CRA has had 
a positive effect on bank and thrift lending in low and moderate income communities. Department of the 
Treasury, The Community Reinvestment Act After Financial Modernization: A Final Report (2001), 
available at <LT>www.treas.gov/press/releases/report3067.htm<GT>. 

9. Limited purpose or wholesale banks that do not engage in consumer lending, will obviously 
have difficulty complying with CRA. How do the regulations require such institutions to satisfy the CRA? 

10. The assessment area in which the bank’s CRA performance is judged is defined by the 
bank. What is the justification for this? On what basis would a challenge to the assessment area be 
justified? Traditionally, the assessment area has been geographically based. This has posed a problem 
for Internet-only banks. Is a geographic-based assessment area meaningful for an Internet bank? What 
alternative ways could an Internet bank’s assessment area be defined? Although this issue was on the 
radar screen at the time of GLBA, Congress did not address it there. See Will Keyser, Note, The 21st 
Century CRA: How Internet Banks are Causing Regulators to Rethink the Community Reinvestment Act, 
4 N.C. Banking Inst. 545 (2000). 

11. Does the Chevy Chase enforcement action allege any specific acts of discriminatory 
lending? Is the activity at issue a violation of the ECOA, the FHA, or the CRA? 

12. The Riegle-Neal Community Development and Regulatory Improvement Act of 1994 sought 
to improve community development by creating a fund that would support community development 
financial institutions serving low income areas. These institutions included community credit unions and 
"micro-finance funds" that supplied capital to low income communities.19 The Treasury Department was 
authorized to allocate $382 million to such lenders over a four year period, starting in 1994. 

(RESPA) 

Ch. 6 

Sec. 5 

Section 5. Real Estate Settlement Procedures Act (RESPA) 

The Real Estate Settlement Procedures Act (RESPA), 12 U.S.C.A. § 2601-17, was enacted in 
1974. Its purpose was to require disclosure to consumers of the costs associated with real estate 
closings so that they might avoid "unnecessarily high settlement charges caused by certain abusive 
practices." 12 U.S.C.A. § 2601(a). Disclosures must be made in every settlement involving a federally 
related mortgage loan. The settlement costs must be disclosed on a HUD-1 Form. Regulation X, 24 
C.F.R. § 3500.8(a). 

Heimmermann v. First Union Mortgage Corp. 

United States Court of Appeals, Eleventh Circuit, 2002. 

305 F.3d 1257, cert. denied, 539 U.S. 970 (2003). 

EDMONDSON, Chief Judge. 

19[n.47] 517 U.S. 25 (1996). 



First Union Mortgage Corporation appeals the district court’s grant of class certification to a class 
of plaintiffs seeking damages for First Union’s alleged violation of Section 8 of the Real Estate 
Settlement Procedures Act (RESPA). See 12 U.S.C. § 2601, et. seq. We accepted jurisdiction over this 
appeal. We review a district court’s certification of a class for abuse of discretion. For a district court to 
apply the wrong legal standard is an abuse of discretion. We vacate the grant of class certification. 

This case is one of several dealing with RESPA’s effect on the legality of the payment of Yield 
Spread Premiums (YSP) by mortgage lenders to mortgage brokers. For a detailed discussion of YSP’s 
and their role in the real estate mortgage market, see Culpepper v. Inland Mortgage Co., 132 F.3d 692, 
694 (11th Cir. 1998) (Culpepperl) and Culpepper v. Irwin Mortgage Corp., 253 F.3d 1324, 1326 (11th 
Cir. 2001) (Culpepper III). A YSP is a payment made by a lender to a broker in exchange for that 
broker’s delivering a mortgage that is above the "par rate" being offered by the lender. Briefly stated, the 
payment is typically a certain percentage of the total amount of the loan; the exact percentage is 
determined by the extent to which the actual interest rate exceeds the par rate. These YSP’s potentially 
violate Section 8(a) of RESPA, which prohibits the payment of kickback fees and referrals in association 
with mortgage lending. 

In Culpepper Ill--argued the same day as this case--we concluded that class certification in a 
case alleging a violation of RESPA was appropriate where the payment of a YSP was based solely upon 
the amount by which the loan rate exceeded the par rate and where the payment of the YSP was not 
tied to specific services provided by the broker. Because whether this standard was satisfied could be 
determined on a class-wide basis, we concluded that the district court in Culpepper III did not err by 
granting class certification. See Culpepper III, 253 F.3d at 1332. 

Shortly after our Culpepper III ruling, the Department of Housing and Urban Development issued 
a Statement of Policy (the 2001 SOP),2° purportedly clarifying a Statement of Policy issued in 1999 (the 
1999 SOP).21 Our ruling in Culpepperlll had relied heavily on the 1999 SOP. According to First Union, 
the 2001 SOP is at odds with the outcome of Culpepper III and compels a different result in this case. 

Before we address the substance of the 2001 SOP, we must determine its applicability to this 
case. Although the 2001 SOP raises some concerns about the retroactive application of agency 
interpretations, about the deference given to policy statements, and about the ability of an agency 
interpretation to overrule prior circuit precedent, we ultimately conclude that nothing prevents the 
application of the 2001 SOP to this case. 

The 2001 SOP was promulgated after the transactions that gave rise to this litigation and after 
the district court’s ruling on the issue of class certification. But because we accept that both the 2001 
SOP and the statement it interprets, the 1999 SOP, are clarifications of existing law and not new rules or 
regulations, no problem with the retroactive application of the statements exists. * * * 

An additional preliminary question is what deference, if any, should be given to the 2001 SOP. 

No deference is to be given to an agency interpretation that is at odds with the plain meaning of 
the statute being interpreted. See Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 
U.S. 837 (1984). But RESPA does not, by its plain language, speak to the standard for determining 
whether the payment of a YSP violates the Act. Section 8(a) of RESPA simply prohibits kickbacks and 
referral fees, see 12 U.S.C. § 2607; Section 8(c) allows payment "for services actually performed in the 
making of a loan." The question of how to determine when a YSP is an illegal kickback and when it is a 
legally permissible payment for services actually performed is not specifically addressed in RESPA. Our 
ruling in Culpepper III did not purport to rely squarely upon the plain language of Section 8 of RESPA, 
but rather upon an interpretation of RESPA’s language and of the "ambiguous" 1999 SOP. See 
Culpepper III, 253 F.3d at 1329-1330. The plain language of RESPA does not prevent us from giving 
deference to the 2001 SOP. 

=°[n.48] Id. at 33-34. * * * 
=l[n. 50] [312 U.S.52,] 67 (emphasis added) (citations omitted). 



A question also exists about whether the 2001 SOP is the kind of agency statement to which the 
courts should give broad deference. In United States v. Mead Corp., 533 U.S. 218 (2001), the Supreme 
Court wrote that "administrative implementation of a particular statutory provision qualifies for Chevron 
deference when it appears that Congress delegated authority to the agency generally to make rules 
carrying the force of law, and that the agency interpretation claiming deference was promulgated in the 
exercise of that authority." Mead, 121 S. Ct. at 2171. RESPA contains an express delegation of 
congressional authority: the statute authorizes the Secretary of HUD "to prescribe such rules and 
regulations, to make such interpretations, and to grant such reasonable exemptions for classes of 
transactions, as may be necessary to achieve the purposes of this chapter." 12 U.S.C. § 2617(a) 
(emphasis added). HUD regulations identify a "statement of policy" as a document that embodies such a 
"rule, regulation, or interpretation" under RESPA’s delegation of authority. See 24 C.F.R. § 
3500.4(a)(1 )(ii). 

Because the power to issue interpretations is expressly delegated in RESPA, the 2001 SOP 
carries the full force of law. As a result, we give deference to the 2001 SOP. * * * 

We also reject the argument that the 2001 SOP is due no deference because it is inconsistent 
with earlier expressions of HUD’s position. We cannot say that the 2001 SOP is "inconsistent" with the 
1999 SOP. The 1999 SOP was "ambiguous." The 2001 SOP clarifies that ambiguity. * * * 

We also reject the argument that the 2001 SOP is inconsistent with clear congressional intent 
and, therefore, is due no Chevron deference. We cannot say that HUD’s interpretation violates 
Congress’s clear intent in enacting RESPA. One of RESPA’s stated goals is "the elimination of kickbacks 
or referral fees that tend to increase unnecessarily the costs of certain settlement services." 12 U.S.C. § 
2601(b)(2). The test laid out in the 2001 SOP, which does ban fees in excess of what would be 
reasonable compensation for the broker’s service, seems to fulfill that ultimate goal. In addition, nothing 
in the language of RESPA itself compels the conclusion that HUD’s test for the legality of 
YSP’s--admittedly more lenient than that adopted in Culpepper Ill--violates congressional intent. 

That we may have determined in Culpepper III that a different interpretation of RESPA (in our 
view) is better or more consistent with the statutory language does not require--or even allow--us to 
reject HUD’s interpretation. "The resolution of ambiguity in a statutory text is often more a question of 
policy than of law." Florida Manuf. Housing Ass’n, Inc. v. Cisneros, 53 F.3d 1565, 1572 (11th Cir. 1995). 
That we may prefer a different interpretation is not enough to deny deference to the agency 
interpretation. We conclude, therefore, that the 2001 SOP is entitled to Chevron deference. 

We also conclude that the rule announced in the 2001 SOP can, in effect, overrule the holding of 
Culpepper II1. "Courts generally must defer to an agency statutory interpretation that is at odds with 
circuit precedent, so long as the agency’s answer is based on a permissible construction of the statute." 
Satellite Broadcasting and Communications Ass’n of America v. Oman, 17 F.3d 344, 347 (1 l th Cir. 
1994). 

We conclude that the substance of the 2001 SOP compels a different result in this case than the 
result in Culpepper II1. The 2001 SOP explicitly rejects the foundation of Culpepper II1: "neither Section 
8(a) of RESPA nor the 1999 [SOP] supports the conclusion that a yield spread premium can be 
presumed to be a referral fee based solely upon the fact that the lender pays the broker a yield spread 
premium that is based upon a rate sheet, or because the lender does not have specific knowledge of 
what services the broker has performed." 2001 SOP, 66 Fed. Reg. at 53,055. 

According to the 2001 SOP, the first step in assessing whether RESPA has been violated is to 
determine whether the broker has provided goods or services of the kind typically associated with a 
mortgage transaction. Contrary to the conclusion in Culpepper III, the lender and the broker need not be 
able to tie the YSP payment to specific services provided. If this first step is satisfied, the fact-finder must 
proceed to the second step: determining whether the total compensation paid to the broker is reasonably 
related to the total value of the goods or services actually provided. See 2001 SOP, 66 Fed. Reg. at 



53,055. 

Based on the 2001 SOP, we conclude that the district court did abuse its discretion in granting 
class certification in this case. Federal Rule of Civil Procedure 23(a) identifies four requirements which 
must be satisfied before a class can be certified. These elements are the requirements: "(1) the class is 
so numerous that joinder of all members is impracticable, (2) there are questions of law or fact common 
to the class, (3) the claims or defenses of the representative parties are typical of the claims or defenses 
of the class, and (4) the representative parties will fairly and adequately protect the interests of the 
class." Fed. R. Civ. P. 23(a). 

In this case, the district court concluded that the requirements were met. The district court 
determined that common questions of fact were dominant because the class representative alleged 
these things: 1) for each class member’s loan, the amount of the YSP was based solely upon the 
amount by which the loan rate exceeded the par rate; and 2) for each class member’s loan, the YSP was 
not tied directly to specific additional services provided by the broker. 

The 2001 SOP, however, makes clear that facts such as those alleged are not sufficient to 
establish a violation of RESPA. Instead, it is necessary to determine whether compensable services 
were provided by the broker and whether the total amount of broker compensation was reasonable in 
the light of the circumstances of each loan. In granting class certification, the district court therefore 
applied what we now see as an improper legal standard. The district court therefore abused its discretion 
when it granted class certification. * * * 

* * * Therefore, the district court’s grant of class certification is hereby vacated, and we remand 
for further proceedings consistent with this opinion. 

Questions and Notes 

1. It is estimated that roughly 60% of all mortgages are arranged through mortgage brokers, and 
that of these mortgages, 80-90% carry yield spread premiums. Erick Bergquist, Lenders Relieved by 
Yield-Spread Ruling, Am. Banker, Sept. 24, 2002. Is it better for borrowers to compensate the mortgage 
broker with a one-time payment at the time of the loan closing or to finance the compensation over the 
life of the loan by paying an interest rate higher than the par rate? 

2. Representative Schumer has alleged that Countrywide Financial, the nation’s largest home 
mortgage lender, provides inappropriate incentives to mortgage brokers to steer consumers into high 
cost products. Richard Cowden, Schumer Says Countrywide Must Take Steps to End Abusive Suprime 
Lending Practices, Banking Daily (BNA), Aug. 30, 2007. For instance, Countrywide allegedly provides a 
commission of 1% of a subprime loan’s value to brokers where the borrower agrees to a three-year 
prepayment penalty, and a higher commission for high reset rates when the initial "teaser" rate on an 
adjustable rate mortgage expires. Id. 

In June 2007, Bank of America announced a $2 billion investment in Countrywide at a time when 
its stock had plunged in value and many feared that the company was headed for bankruptcy. 

3. VVhich interpretation of RESPA do you find more convincing, that in HUD’s 1999 policy 
statement or that in HUD’s 2001 policy statement issued after class certification was granted in 
Culpepper? 

4. Why might a lender use a mortgage broker? 

5. Citigroup announced in August 2001, that it was suspending its ties with 4,000 mortgage 
brokers. The reasons it gave included integrity concerns and inadequate or suspended state licenses. 

6. In 2002, HUD proposed a regulation to require that broker’s compensation be shown on the 
Good Faith Estimate (GFE) of settlement costs and the HUD-1 Settlement Statement. The proposal also 



required that the discount points paid by a borrower be equal to the discount in the price of the loan paid 
by the lender. The purpose of each proposed change was to prevent a broker from increasing its 
compensation without the borrower’s knowledge. 67 Fed. Reg. 49134 (proposed July 29, 2002) (to be 
codified at 24 C.F.R. pt. 3500). The proposal was withdrawn by HUD in the spring of 2004, following 
criticism of it from both industry and consumer groups. 

SUBPRIME AND PREDATORY LENDING 

Ch. 6 

Sec. 6 

Section 6. Subprime and Predatory Lending 

Subprime lending is the name used to describe the credit extended to borrowers who do not 
meet traditional lending criteria. Because of the increased risk of default from such borrowers, subprime 
loans generally are priced higher than prime loans. Lenders, including some banks, who serve the 
subprime market provide credit to those who might otherwise not be able to obtain credit from a 
traditional bank lender. Some subprime lenders may overreach and lend only on terms and rates that 
are inconsistent with the risks they are undertaking. This practice is referred to as predatory lending. 

Some banks have entered the subprime market because they view it as a profitable market 
niche. Indeed, in 2001 ten of the twenty-five largest subprime lenders were affiliated with banks. First 
Union acquired a subprime lender, The Money Store, in 1998. By 2000, however, the entire cost of this 
acquisition had been written off and First Union had discontinued operation of The Money Store. 

Evan M. Gilreath Note, The Entrance of Banks Into 
the Money Store 

Subprime Lending: First Union and 

3 N.C. Banking Inst. 149 (1999). 

The subprime lending business has seen explosive growth over the past few years. National 
subprime loan volume was $90 billion in 1995 and is expected to reach $175 billion by the end of 1998. 
This growth, along with recent economic developments, has caused changes in the composition of the 
subprime lending industry. This is a trend that seems certain to continue. One of the most important 
changes is the increased participation of banks in the subprime market. * * * 

Subprime companies lend to consumers who generally cannot get a more "conventional" loan. 
There are three broad categories of persons who turn to the subprime market for a loan. The first group 
is borrowers who have blemishes in their credit history. These customers have one or more of the 
following on their credit report: multiple delinquencies, charge-offs, repossessions, bankruptcies, or low 
household annual income. The second group of subprime borrowers turns to the subprime market 
because they have very little credit history. Among those in this category are the recently divorced who 
have no independent credit history and recent graduates from high school or college. The third group of 
subprime borrowers is composed of individuals who have become over-indebted and thus cannot qualify 
for additional credit in the prime market. Overall, about 25% of Americans have the type of negative 
credit history that forces them to rely on subprime options. * * * 

Subprime companies finance their loans differently than banks involved in conventional lending. 
While banks can use customer deposits to fund their loans, subprime lenders typically must borrow the 
money they need to make loans. Thus, subprime lenders make money on the spread between the high 
interest rates they charge customers and the interest that they must pay to get the capital they need to 
make new loans. Another important difference between conventional bank loans and subprime loans is 
that subprime companies rely almost exclusively on a practice known as securitization. Securitization is 
a process in which the lender repackages pools of loans as securities and sells them to investors. The 
investor, rather than the original lender, thus bears the risk that the borrower will default. This process 



provides the subprime lender with a revolving source of capital with which to make new loans. Therefore, 
if the lender is successful in selling its loans, it will not have to rely on banks to extend it as much 
additional capital with which to make new loans. 

A number of factors have contributed to the recent decline in the health of the subprime industry. 
Increased competition is one of the most important factors. In 1994, there were only ten companies in 
the subprime lending business. By March of 1998, that figure had grown to fifty. Increased competition in 
the subprime market caused deterioration in overall credit quality. The proliferation of subprime lenders 
forced companies to go deeper into the credit pool to find customers. This reduction in credit quality has 
increased the risk of default. Moreover, consumer defaults have been on the rise as the average 
American has taken on an increasing amount of debt. The industry was also hurt by the entrance of 
inexperienced subprime lenders who incorrectly evaluated customers’ credit ratings and thereby made 
bad loan decisions. As the stock prices of subprime lenders dropped because of financial difficulties, 
institutions were less willing to provide the capital to subprime companies to finance further loans. * * * 

Notwithstanding First Union’s negative experience with subprime lending, this segment of the 
home mortgage market grew from less than 5% of all mortgages in 1994 to almost 20% in 2007. 

As subprime lending increased, so did unsavory lending practices characterized as predatory 
lending. The OCC provided guidance about practices that might indicate predatory lending in OCC 
Advisory Letter AL 2000-7 (July 25, 2000), and elaborated on a definition of predatory lending in the 
2003 Advisory Letter excerpted below. 

Office of the Comptroller of the Currency OCC Advisory Letter AI 2003-2 

February 21,2003. 

<LT>www.occ.treas.gov/ftp/advisory/2003-2.pdf<GT>. 

The terms "abusive lending" or "predatory lending" are most frequently defined by reference to a 
variety of lending practices. Although it is generally necessary to consider the totality of circumstances to 
assess whether a loan is predatory, a fundamental characteristic of predatory lending is the aggressive 
marketing of credit to prospective borrowers who simply cannot afford the credit on the terms being 
offered. Typically, such credit is underwritten predominantly on the basis of the liquidation value of the 
collateral, without regard to the borrower’s ability to service and repay the loan according to its terms 
absent resorting to that collateral. This abusive practice leads to "equity stripping.’ .... 

While such disregard of basic principles of loan underwriting lies at the heart of predatory 
lending, a variety of other practices may also accompany the marketing of such credit. 

¯ Loan "flipping"--frequent refinancings that result in little or no economic benefit to the borrower and are 
undertaken with the primary or sole objective of generating additional loan fees, prepayment penalties, 
and fees from the financing of credit-related products; 

¯ Refinancings of special subsidized mortgages that result in the loss of beneficial loan terms; 

¯ "Packing" of excessive and sometimes "hidden" fees in the amount financed; 

¯ Using loans terms or structures--such as negative amortization--to make it more difficult or impossible 
for borrowers to reduce or repay their indebtedness; 

¯ Using balloon payments to conceal the true burden of the financing and to force borrowers into costly 
refinancing transactions or foreclosures; 



¯ Targeting inappropriate or excessively expensive credit products to older borrowers, to persons who 
are not financially sophisticated or who may be otherwise vulnerable to abusive practices, and to 
persons who could qualify for mainstream credit products and terms. 

¯ Inadequate disclosure of the true costs, risks and, where necessary, appropriateness to the borrower of 
loan transactions; 

¯ The offering of single premium credit life insurance; and 

¯ The use of mandatory arbitration clauses. * * * 

The regulation of predatory lending may come from state or federal sources. At the state level 
there may be an "unfair and deceptive acts and practices" statute (modeled after the Federal FTC Act) 
which can serve as the general authority for regulation of predatory lending concerns. Some states 
regulate mortgage brokers, which may provide an avenue for regulating predatory lending practices. In 
recent years states have enacted their own predatory lending statutes. As of 2004, 32 states and the 
District of Columbia had statutes regulating predatory lending practices.22 

United Companies Lending Corp. v. Sargeant 

United States District Court, District of Massachusetts, 1998. 

20 F.Supp.2d 192. 

YOUNG, District Judge. 

* * * United Companies Lending Corporation ("United") makes, sells, and services refinancing, 
first lien residential mortgage loans which are used primarily for debt consolidation, home improvement, 
or major household purchases. United is licensed to do business in Massachusetts as a mortgage 
lender. United operates in the subprime market making loans to consumers who have a higher credit risk 
than borrowers in the prime market. 

Subprime loans are more costly to the lender to originate, sell, and service than traditional "A 
credit" loans. In the subprime market, the lenders evaluate the credit-worthiness of a borrower "by 
establishing various risk classifications with associated pricing parameters." There is no standard set of 
credit risk assessment criteria as exists in the prime market. The subprime market typically takes into 
consideration a potential borrower’s 1) credit history; 2) the household debt-to-income ratio if the loan is 
approved; and 3) the combined loan-to-value ratio for home equity loan and other mortgage debt on the 
property. "Standards vary, however, within the subprime market, and different lenders may assign 
different weights for each of these factors, for a given credit grade. (One firm’s ’B’ loans may look like 
another firm’s ’C’ loans.)" 

Subprime loans have higher securitization costs associated with the sale of these loans on the 
private secondary market compared to loans in the prime market because they are "nonconforming" 
loans. United loans are also sold "with recourse" in the event of a default by the borrower. As a result of 
these terms, the risk to the lender on a subprime loan is substantially higher than on a prime loan. "Due 
to the higher risks and costs associated with subprime loans, the total cost of such loans to the 
borrower--as reflected in the Annual Percentage Rate ("APR")--is generally higher than the cost of 
loans by traditional lenders such as banks. Such costs typically include interest, origination fees or 
’points’ and other fees associated with the closing of the loan." 

Daisy Sargeant ("Sargeant") is the owner of a New England triple-decker in Dorchester, 

2~[n.51] See Hines, 312 U.S. at 76. 



Massachusetts. She resides on the second floor and rents out the first floor and third floor apartments for 
$600.00 per month each. Desiring to make improvements to the interior and the exterior of the house, 
she responded to an advertisement in the Boston Herald regarding the availability of loans. She 
contacted the toll-flee number in the advertisement and received a mortgage application. The 
advertisement was placed by a California-based mortgage broker, John P. Mclntyre ("Mclntyre"). 
Mclntyre referred Sargeant’s name to David Richard ("Richard"), a United mortgage loan originator 
located at the Warwick, Rhode Island office. Richard contacted Sargeant. Richard is the United agent 
with whom Sargeant dealt in obtaining the mortgage loan at issue. 

On August 9, 1995, Sargeant completed the loan application and executed disclosure 
documents related to the loan. Sargeant was classified as a "C" borrower by United. On August 23, 
1995, United approved Sargeant’s loan. A title search disclosed an undischarged mortgage on the 
property, however, as well as unpaid real estate taxes. United states that Mclntyre negotiated with the 
lien holder who agreed to accept $5000 as payment in full. United reapproved the loan, and the closing 
was held in Warwick, Rhode Island, on September 29, 1995. 

Sargeant thus obtained a loan from United for $134,700. The mortgage had an adjustable 
interest rate with an initial rate of interest of 10.99%. The loan provided that the rate could be adjusted 
upward one percent every six months with a maximum interest rate of 16.99%. The initial annual 
percentage rate charged on the mortgage was 13.556%. The loan proceeds were disbursed as follows: 
$15,681 was applied to the home improvements upon their completion; $4,910 was applied to pay off 
credit card debt; and $93,000 was applied to two prior mortgages on her residence. According to the 
settlement statement, Sargeant was assessed a brokerage fee payable to United in the sum of 
$13,461.40. United claims that this entry is incorrect and that the $13,461.40 was paid to United as an 
origination fee or "points." Sargeant was also charged a broker’s fee in the amount of $4,150 made 
payable to Mclntyre. Her total closing costs and fees equaled $23,029.87. Her initial mortgage payments 
were $1,281. Her previous mortgage payments were $956 per month. 

Sargeant fell behind in the repayment of her loan and United initiated foreclosure proceedings 
against her. Sargeant then filed a consumer complaint with the Consumer Protection and Antitrust 
Division of the Massachusetts Attorney General’s Office. 

After the filing of this Complaint, the Attorney General, on behalf of the Commonwealth of 
Massachusetts, commenced an action against United in the Massachusetts Superior Court sitting in and 
for the county of Suffolk seeking, interalia, to enjoin United 1 ) from making any mortgage loans in 
violation of Mass. Gen. Laws ch. 184, § 17D and the Mortgage Brokers and Mortgage Lenders 
Regulations of the Attorney General, 904 C.M.R. § 8.00 et seq., and 2) from making any mortgage loans 
in violation of Mass. Gen. Laws ch. 183, § 63. A preliminary injunction issued in that case on January 24, 
1997, prohibiting United from taking any further action in foreclosing on Sargeant’s property and 
requiring it to notify the Commonwealth thirty days prior to a foreclosure sale on any other residential 
property. 

At this point, United went forum shopping. It commenced this defendant class action suit against 
Daisy Sargeant and all persons similarly situated, seeking a declaratory judgment that 940 C.M.R. § 
8.06(6) is void and unenforceable, that the mortgage loan origination fee or points charged to Sargeant 
were lawful and proper, and that a judgment of default against Sargeant on the mortgage note was 
therefore appropriate. Sargeant counterclaimed, asking for a declaration that the mortgage transaction 
was an unfair or deceptive act because it was unconscionable pursuant to 940 CMR § 8.06(6), and that 
rescission of the mortgage loan is therefore permissible. * * * 

Here, the Attorney General has promulgated regulations governing the activities of mortgage 
brokers and mortgage lenders which apply to "any mortgage lender or broker advertising or doing 
business within Massachusetts, regardless of whether or not the lender or broker maintains an office in 
Massachusetts." 940 C.M.R. 8.02. Regulation 8.06(6) ("the Regulation"), which became effective August 
1, 1992, states that: 



It is an unfair or deceptive practice for a mortgage broker or lender to procure or negotiate for a borrower 
a mortgage loan with rates or terms which significantly deviate from industry-wide standards or which 
are otherwise unconscionable. (emphasis added). 

This is the regulation that United challenges in this case. * * * 

The fact that the charging of points is permissible where there is disclosure, without requiring the 
direct correlation between the amount charged and the services rendered, does not imply that such 
points may be charged without limit or that the charging of certain points does not constitute an unfair 
act. The Attorney General’s regulations may proscribe even good faith business practices that could be 
unfair or deceptive. The Regulation does not prevent the charging of points but, instead, furthers the 
underlying policy of Chapter 93A "to ensure an equitable relationship between consumers and persons 
engaged in business." The authorization of a particular act or practice by statute--here, the charging of 
points on a residential mortgage--does not mean that certain extreme applications of such practice may 
not be found unfair or deceptive. * * * [C]ompetitive market forces were not ensuring fair origination fees 
but instead, due to market failure, widespread mortgage lending abuses were present in Massachusetts. 

The Attorney General’s Regulation attempts to prevent the charging of excessive origination 
fees or points in residential mortgage loan transactions which increase the debt obligation of the 
consumer and the potential for default. United argues that a limitation on the permissible origination fee 
or points charged would cause United either to charge a higher interest rate, thus increasing the cost of 
the loan to the consumer, or to withdraw from the Massachusetts mortgage market altogether, with the 
consequence that consumers like Sargeant could not obtain the loans and necessary credit to "get back 
on their feet." United argues that this cost outweighs the benefits of the Regulation and that the 
Regulation is thus inconsistent with the applicable Federal law [the FTC’s unfair and deceptive trade 
practice statute, 15 U.S.C. § 45(a)(1)]. This Court disagrees. 

Evidence in the record indicates that in 1995, the period when the loan transaction took place, 
the majority of subprime lenders did not charge ten points on loans but rather charged five points or less. 
The payment of points can result in a lower contract rate, but the payment of points does increase the 
annual percentage rate or the effective rate of interest. This is so because the debt service is based on 
the face amount of the loan rather than on the net amount of the loan or the amount actually received by 
the buyer. Thus, contrary to United’s assertion, points do not reduce the annual percentage rate but 
increase it. Points have the effect of reducing the amount of money advanced by the lender while raising 
the effective interest rate. Although points may be necessary to raise the loan yield in order to obtain a 
return that is competitive with other types of loans, a two-fold increase above the average points charged 
by subprime market lenders is not necessary to achieve this objective, especially when the mortgage 
loan is an adjustable rate mortgage as opposed to a fixed mortgage. * * * 

The origination fee charged by United constituted an unfair and deceptive trade practice as the 
points charged substantially deviated from industry-wide practice in Massachusetts. Therefore, Sargeant 
is entitled to actual damages of $13,461.40 plus interest. Mclntyre was not entitled to a brokerage fee as 
he failed to provide Sargeant with the requisite disclosure. Such failure to disclose constitutes an unfair 
and deceptive trade practice in violation of Mass. Gen. Laws ch. 93A, § 2(a) and a violation of the 
disclosure requirements of Mass. Gen. Laws ch. 183, § 63. Therefore, Sargeant is entitled to actual 
damages of $4,150.00 plus interest. Sargeant is also entitled to reasonable attorney’s fees in 
prosecuting to her Chapter 93A claims. 

Upon reflection, as the question of unconscionability is a close one, the matter is a fact-specific 
expression of Massachusetts common law, and an equally just ground of decision between these 
particular parties is available, this Court refrains from expressing an opinion on the issue of 
unconscionability. * * * 

A court sitting in equity, however, is necessarily empowered to do complete justice as between 
the parties. Here, Daisy Sargeant initiated neither the state nor the federal action. She only filed a 



consumer complaint with the Massachusetts Attorney General who, appreciating the seriousness of the 
matter, filed suit on behalf of all the citizens of the Commonwealth in the Massachusetts Superior Court. 
It was United who went forum shopping, and named Sargeant as the representative of the defendant 
class in the federal court. The Attorney General chose not to litigate here and Sargeant was thus left to 
fend for herself, ultimately vindicating the Attorney General’s regulation generally as well as successfully 
rebuking the application of United’s attempted unfair and deceptive acts to her. While she is entitled to 
her attorney’s fees in prosecuting her counter-claim under Chapter 93A, this cannot adequately 
compensate her for alone bearing the full burden of this complex litigation. * * * The Court therefore 
awards Sargeant an opportunity similar to, albeit not as complete as, recission. Should Sargeant, within 
six months of the date of this order, tender to United the outstanding principal (not interest) due on the 
loan as of the date of this order as well as interest thereon at the contract rate from this date, the 
mortgage shall be discharged and the mortgage note satisfied. * * * 

A predatory lending law effective in Georgia October 1,2002--which was then described as the 
"country’s strictest law against predatory lending"--resulted in many lenders deciding not to make "high- 
cost" loans in Georgia because of the severe penalties provided in the law, including criminal penalties.23 

The OTS preempted the Georgia Fair Lending Act (GFLA) as it applies to federal thrifts making 
covered loans in Georgia pursuant to its "occupation of the field" regulation.24 The OCC followed suit in 
August, 2003, and simultaneously proposed for comment rules regarding predatory lending practices.=s 
Pursuant to a "parity provision" in the GFLA, the Commissioner of Banking and Finance for Georgia has 
announced that the Act no longer applies to state chartered banks?6 Thus, the only institutions still 
subject to it are mortgage banks and finance companies. 

Department of the Treasury Office of the Comptroller of the Currency, 
Determination and Order 

Preemption 

68 Fed. Reg. 46264 (Aug. 5, 2003). 

* * * GFLA does not apply to National City [the bank requesting preemption] or to any other bank 
or national bank operating subsidiary that engages in real estate lending activities in Georgia. * * * 

In brief, the reasons supporting our Determination and Order are as follows: 

¯ National banks’ authority to engage in real estate lending activities derives exclusively from Federal 
law. Under applicable Federal preemption principles, based on the Supremacy Clause of the U.S. 
Constitution and articulated by the U.S. Supreme Court, a state law may not modify a Congressional 
grant of power to national banks by limiting, conditioning, or otherwise impermissibly affecting a national 
bank’s exercise of that power. 

¯ The Federal statute that authorizes national banks’ real estate lending activities, 12 U.S.C. 371, 
precludes application of many provisions of the GFLA to national banks. First, by its terms, the statute 
grants real estate lending power unconditioned by the application of any state’s law. * * * [T]he text of the 
statute specifically gives the OCC authority to determine the "restrictions and requirements" that apply to 
national banks’ real estate lending activities. The exclusion of state authority in this regard is consistent 
with the history of the statute, which has, since its inception, imposed only Federal limits and conditions 
on national banks’ real estate lending activities. 

=3[n.52] See Nat’l Bank v. Commonwealth, 76 U.S. at 362; Davis v. Elmira Savings Bank, 161 U.S. 275, 
283 (1896); McClellan, 164 U.S. at 357. 
24[n.53] See Bamett, 517 U.S. at 34; Franklin Nat’l Bank of Franklin Square v. New York, 347 U.S. 373, 
375-79 (1954). 
=S[n.6] Bank of America v. City & County of San Francisco, 309 F.3d 551,559 (9th Cir. 2002). 
26[n.13] 12 U.S.C. 36(0(1) (emphasis added). 



¯ National banks’ real estate lending standards are subject to a comprehensive Federal regulatory 
framework that addresses the types of abusive and predatory practices that the GFLA seeks to prohibit. 
In addition, the OCC has recently issued detailed guidance applicable to national banks’ mortgage 
originations, use of mortgage brokers, and purchases of loans from others. This guidance targets 
abusive and predatory practices and will be administered by the OCC as part of its comprehensive 
supervision of national banks, in addition to the already-applicable Federal restrictions on high-cost real 
estate lending, Federal consumer protections and disclosure requirements that apply to all home 
mortgage lending, and Federal standards that require national banks to base lending decisions on the 
borrower’s ability to repay and not the foreclosure value of the collateral. 

¯ The OCC regulations implementing 12 U.S.C. 371 currently provide that certain types of state laws do 
not apply to national banks. For instance, part 34 of our rules says expressly that state laws concerning 
the schedule for the repayment of principal and interest and state laws concerning the term to maturity of 
a loan do not apply to national banks. Thus, Federal law, comprised of the statute and OCC regulations, 
already preempts the GFLA provisions that modify a national bank’s real estate lending authority by 
imposing limits or restrictions that concern the schedule for repayment of principal and interest or the 
term to maturity of a loan. * * * 

¯ Some provisions of the GFLA purport to limit the interest a national bank may charge for certain types 
of loans. As the Supreme Court has recently reaffirmed, the rate of interest that is permissible for 
national banks is determined exclusively by Federal law, at 12 U.S.C. 85. Section 85 permits national 
banks to charge the most favorable rate permitted by the laws of the state in which the bank is located, 
regardless of where the borrower is located. Under this standard, National City uses the most favored 
lender rates of Indiana, not Georgia, and thus is not subject to limits on the rates of interest imposed by 
the GFLA. * * * 

¯ Other provisions of the GFLA purport to limit the non-interest fees a national bank may charge in 
connection with certain types of loans. These provisions are preempted because they are inconsistent 
with national banks’ well recognized authority to establish non-interest fees pursuant to the national bank 
powers provisions of 12 U.S.C. 24(Seventh) and the OCC’s rules that govern national bank fees. 

¯ The GFLA is also preempted with respect to national bank operating subsidiaries. Federal law 
authorizes national banks to conduct through operating subsidiaries activities that are permissible for the 
bank itself. Activities conducted through operating subsidiaries are subject to the same terms and 
conditions as apply to the parent bank and, pursuant to OCC regulations, are subject to state law only to 
the extent that the parent bank is subject to state law. 

This Determination and Order provides that the GFLA does not apply to National City. Because 
our conclusions rest on an analysis of the legal effects of the GFLA under Constitutional preemption 
principles, they would not differ with respect to any other national bank or national bank operating 
subsidiary engaged in real estate lending activities in Georgia. The scope of our Order providing that the 
GFLA is preempted therefore includes any national bank or national bank operating subsidiary that is 
engaged in real estate lending activities in Georgia. 

Finally, although National City has asked us to address whether Federal law occupies the field of 
real estate lending regulation, such that no state real estate lending law applies to national banks or their 
operating subsidiaries, our Determination and Order does not take up that issue. * * * 

The GFLA became effective October 1,2002. As originally enacted, the GFLA restricted the 
ability of creditors or servicers to charge certain fees and engage in certain practices for three categories 
that it defined: "home loans," "covered home loans," and "high-cost home loans." Whether a loan was 
covered by one of these categories depended on the annual percentage rate and the amount of points 
and fees charged.27 All "home loans" were subject to certain restrictions on the terms of credit and loan- 

27[n.21] Cong. Globe, 38th Cong., 1st Sess., at 1893 (Apr. 27, 1864); see also Beneficial Nat’l Bank, 123 
S.Ct. at 2064. 



related fees, including prohibitions on the financing of credit insurance, debt cancellation or suspension 
coverage, and limitations on late fees and payoff statement fees. 

In addition to the restrictions on "home loans," "covered home loans" were subject to restrictions 
on the number of times a loan could be refinanced and the circumstances in which a refinancing could 
occur. For example, the GFLA prohibited a creditor from refinancing an existing home loan that was less 
than five years old with a "covered home loan" that did not provide a reasonable "tangible net benefit" to 
the borrower, considering all the circumstances. 

"High-cost home loans" were subject to the restrictions on "home loans" and "covered home 
loans," as well as numerous disclosure requirements and restrictions on the terms of credit and loan- 
related fees. Creditors were required to disclose to borrowers that the loan is high-cost, and borrowers 
were required to be provided with certain loan counseling before the creditor could make the loan. In 
addition, the GFLA prohibited certain pre-payment penalties; balloon payments; negative amortization; 
increases in interest rates after default; advance payments from loan proceeds; fees to modify, renew, 
extend, amend, or defer a payment; and accelerating payments at the creditor’s or servicer’s sole 
discretion. 

The original GFLA provided a private right of action for borrowers against lenders and mortgage 
brokers for injunctive and declaratory relief as well as for actual, statutory, and punitive damages, and 
permitted recovery of a plaintiffs attorney’s fees. In addition, the Georgia Attorney General, district 
attorneys, the Commissioner of Banking and Finance and, with respect to the insurance provisions, the 
Commissioner of Insurance were given the jurisdiction to enforce the GFLA through their general 
regulatory powers and civil processes permitted under state law. 

The original GFLA also provided that any purchaser or assignee of a high-cost home loan would 
be subject to all affirmative claims and defenses that the borrower could assert against the original 
lender. This extension of lender liability to assignees and purchasers had the potential to seriously 
impede the secondary market for Georgia mortgage loans and, following the enactment of the original 
GFLA, Moody’s Investors Service concluded that including GFLA-covered loans in securitizations was 
too risky, causing lenders to scale back loans in the state and leading issuers to remove Georgia loans 
from securitizations. Standard and Poor’s also announced that it would no longer rate mortgage-backed 
securities that included Georgia mortgage loans. 

On March 7, 2003, the Georgia legislature amended the GFLA. The amendments eliminated the 
"covered home loan" category, but all of the original GFLA restrictions on "high-cost home loans" remain 
in effect under the current version of the law. The amendments did not change the civil liability provisions 
applicable to loan originators and mortgage brokers. The amendments did, however, limit purchaser or 
assignee liability by providing a due diligence defense in the event of a borrower claim and by capping 
the amount of the purchaser’s or assignee’s potential liability. However, Moody’s and Standard and 
Poor’s still apply significant limits on their willingness to rate mortgage-backed securities that include 
Georgia high-cost home loans. * * * 

Department of the Treasury    Office of the Comptroller of the Currency, Final Rule: Bank 
Activities and Operations; Real Estate Lending and Appraisals 

69 Fed. Reg. 1904 (Jan. 13, 2004). 

(codified at 12 C.F.R. pts. 7 and 34). 

The OCC shares the view of the commenters that predatory and abusive lending practices are 
inconsistent with national objectives of encouraging home ownership and community revitalization, and 
can be devastating to individuals, families, and communities. We will not tolerate such practices by 
national banks and their operating subsidiaries. Our Advisory Letters on predatory lending,28 our 

28[n.23] Act of June 3, 1864, c. 106, Sec. 54, 13 Stat. 116, codified at 12 U.S.C. 481. 



pioneering enforcement positions resulting in substantial restitution to affected consumers, and the anti- 
predatory lending standards adopted in this final rule reflect our commitment that national banks operate 
pursuant to high standards of integrity in all respects. The provisions of this final rule, clarifying that 
certain state laws are not applicable to national banks’ operations, do not undermine the application of 
these standards to all national banks, for the protection of all national bank customers--wherever they 
are located. 

Advisory Letters 2003-2, which addresses loan originations, and 2003-3, which addresses loan 
purchases and the use of third party loan brokers, contain the most comprehensive supervisory 
standards ever published by any Federal financial regulatory agency to address predatory and abusive 
lending practices and detail steps for national banks to take to ensure that they do not engage in such 
practices. As explained in the Advisory Letters, if the OCC has evidence that a national bank has 
engaged in abusive lending practices, we will review those practices not only to determine whether they 
violate specific provisions of law such as the Homeowners Equity Protection Act of 1994 (HOEPA), the 
Fair Housing Act, or the Equal Credit Opportunity Act, but also to determine whether they involve unfair 
or deceptive practices that violate the FTC Act. Indeed, several practices that we identify as abusive in 
our Advisory Letters--such as equity stripping, loan flipping, and the refinancing of special subsidized 
mortgage loans that originally contained terms favorable to the borrower--generally can be found to be 
unfair or deceptive practices that violate the FTC Act. 

Moreover, our enforcement record, including the OCC’s pioneering actions using the FTC Act to 
address consumer abuses that were not specifically prohibited by regulation, demonstrates our 
commitment to keeping abusive practices out of the national banking system. For example, In the Matter 
of Providian Nat’l Bank, Tilton, New Hampshire,29 pursuant to the FTC Act, the OCC required payment 
by a national bank to consumers in excess of $300 million and imposed numerous conditions on the 
conduct of future business. * * * 

Most recently, on November 7, 2003, the OCC entered into a consent order with Clear Lake 
National Bank that requires the bank to reimburse fees and interest charged to consumers in a series of 
abusive home equity loans. More than $100,000 will be paid to 30 or more borrowers. This is the first 
case brought by a Federal regulator under the FTC Act that cites the unfair nature of the terms of the 
loan. The OCC also found that the loans violated HOEPA, the Truth in Lending Act, and Real Estate 
Settlement Procedures Act. * * * 

Other than these isolated incidences of abusive practices that have triggered the OCC’s 
aggressive supervisory response, evidence that national banks are engaged in predatory lending 
practices is scant. Based on the absence of such information--from third parties, our consumer 
complaint database, and our supervisory process--we have no reason to believe that such practices are 
occurring in the national banking system to any significant degree. Although several of the commenters 
suggested this conclusion is implausible given the significant share of the lending market occupied by 
national banks, this observation is consistent with an extensive study of predatory lending conducted by 
the Department of Housing and Urban Development (HUD) and the Treasury Department,s° and even 
with comments submitted in connection with an OTS rulemaking concerning preemption of state lending 
standards by 46 State Attorneys General. * * * 

In supporting the OTS’s decision to retain preemption of state laws for supervised depository 
institutions and their subsidiaries but not for unsupervised housing creditors, the State Attorneys General 
stated: 

29William M. Isaac, "Perspective: Debunking the Myths About Preemption," Am. Banker, May 5, 2004; 
Letters to the Editor, Arthur E. Wilmarth, Jr., "Danger of OCC’s Preemption Moves Is Not a Myth," Am. 
Banker, May 21,2004. See Arthur E. Wilmarth, Jr., The OCC’s Preemption Rules Exceed the Agency’s 
Authority and Present a Serious Threat to the Dual Banking System and Consumer Protection, 23 Ann. 
Rev. of Banking & Fin. L. 225 (2004). 
3°See <LT>www.fdic.gov/regulations/laws/ban kdecisions/I nvestActivity/index.html<GT>. 



Based on consumer complaints received, as well as investigations and enforcement actions undertaken 
by the Attorneys General, predatory lending abuses are largely confined to the subprime mortgage 
lending market and to non-depository institutions. Almost all of the leading subprime lenders are 
mortgage companies and finance companies, not banks or direct bank subsidiaries. * * * 

[A]gain, [] all 50 State Attorneys General, in their comment letter to the OCC on this very 
regulation, [] stated: 

It is true that most complaints and state enforcement actions involving mortgage lending practices have 
not been directed at banks. However, most major subprime mortgage lenders are now subsidiaries of 
bank holding companies, (although not direct bank operating subsidiaries). 

The OCC is firmly committed to assuring that abusive practices--whether in connection with 
mortgage lending or other national bank activities---continue to have no place in the national banking 
system. * * * 

Sec. 7.4008 Lending. 

(c) Unfair and deceptive practices. A national bank shall not engage in unfair or deceptive 
practices within the meaning of section 5 of the Federal Trade Commission Act, 15 U.S.C. 45(a)(1), and 
regulations promulgated thereunder in connection with loans made under this Sec. 7.4008. * * * 

Sec. 34.3 General rule. 

(b) A national bank shall not make a consumer loan subject to this subpart based predominantly 
on the bank’s realization of the foreclosure or liquidation value of the borrower’s collateral, without regard 
to the borrower’s ability to repay the loan according to its terms. A bank may use any reasonable method 
to determine a borrower’s ability to repay, including, for example, the borrower’s current and expected 
income, current and expected cash flows, net worth, other relevant financial resources, current financial 
obligations, employment status, credit history, or other relevant factors. 

(c) A national bank shall not engage in unfair or deceptive practices within the meaning of 
section 5 of the Federal Trade Commission Act, 15 U.S.C. 45(a)(1 ), and regulations promulgated 
thereunder in connection with loans made under this part. * * * 

Preemption of state efforts to regulate predatory lending by the OCC31 and OTS for national 
banks and federal thrifts has increased the attention on a solution at the federal level that would apply 
uniformly to all lenders. While Congress considers a federal legislative response the banking agencies 
and other federal regulators have continued to craft their own guidance. 

One federal tool is the FTC Act which prohibits "unfair and deceptive acts and practices." 
Although the authority of the federal banking agencies to enforce the FTC’s Act was in question just 
several years ago,32 the federal banking agencies now seem confident in their enforcement authority,ss 

SlSee generally Christina A. Johnson, Wild Card Statutes, Parity and National Banks-The Renascence 
of State Banking Powers, 26 Loy. U. Chi. L.J. 351 (1995). 
S2See Rules, Policies, and Procedures for Corporate Activities, 61 Fed. Reg. 60,341 (1996); William T. 
McCuiston, Note, National Bank Operating Subsidiaries: How Far Has the OCC Opened the Door to 
Nonbanking Activities? 2 N.C. Banking Inst. 264 (1998). 
3SDecision of the OCC on Zions First National Bank, Conditional Approval No. 262 (Dec. 11, 1997). 



The OTS published an Advance Notice of Proposed Rulemaking for regulations relating to unfair or 
deceptive acts or practices. 72 Fed. Reg. 43570 (proposed Aug. 6, 2007) (to be codified at 12 C.F.R. pt. 
535). The OTS is seeking comment on whether to identify specific targeted practices in the rule. The Fed 
has so far declined to begin a rulemaking in this area and as of August 2007, was the only federal 
banking regulator that had not acted under the FTC Act.34 The Fed says it has been able to enforce the 
FTC Act through its examination process and has not needed to launch formal enforcement actions. 

TILA, RESPA, the ECOA, and the CRA also provide extensive regulation of residential mortgage 
lending transactions. In 1994, TILA was amended to add the Home Ownership Equity Protection Act 
(HOEPA), which includes special limits and additional disclosures for nonpurchase money home 
mortgage loans, such as refinancings, second mortgages, and home equity lines of credit. The Fed 
amended Regulation Z, effective October 1,2002, to provide that HOEPA was applicable to first 
mortgage nonpurchase money loans with an APR of 10% or more above that on treasury securities of 
comparable maturity, and that HOEPA was applicable to loans secured by second or subordinate 
mortgages on the borrower’s home when the APR was 8% or more above that on comparable treasury 
securities. In addition, HOEPA is applicable if the loan’s points or fees are 8% or more of the loan 
amount. The amended regulation adds to the fee calculation the cost of optional credit life insurance. 
Finally, the revised regulations ban refinancing (or "flipping") of a HOEPA loan within the first year after it 
is closed, unless the refinancing is in the borrower’s interest. See 66 Fed. Reg. 65,604 (Dec. 20, 2001) 
(codified at 12 C.F.R. pt. 226). Furthermore, a purchaser of a loan that violates HOEPA may be liable for 
the HOEPA violation. The Fed held a public hearing on whether and how it should use its HOEPA 
rulemaking authority to address abusive lending concerns in the mortgage market, including the 
subprime market. 72 Fed. Reg. 30380 (May 31, 2007) (among the potential topics were prepayment 
penalties, stated income or low documentation loans, and escrow for insurance and taxes on subprime 
loans). 

The OCC issued guidelines under 12 U.S.C. § 1831p-1, which sets forth standards for safety 
and soundness, Establishing Standards for Residential Mortgage Lending Practices, 70 Fed. Reg. 6329 
(Feb. 7, 2005) (12 C.F.R. pt. 30, App. C) (effective April 8, 2005). 

The Guidelines describe particular practices inconsistent with sound residential mortgage lending 
practices. They also describe other terms and practices that may be conducive to predatory, abusive, 
unfair, or deceptive lending practices, depending on the circumstances, and which, accordingly, warrant 
a heightened degree of care by lenders. 

Id. If a national bank or its operating subsidiary fails to meet a standard set forth in the guidelines, the 
OCC may issue a Notice of Deficiency and require the institution to submit a compliance plan to the 
OCC for its approval. Noncompliance with an approved plan may trigger other OCC enforcement 
actions, including civil money penalties. The guidelines are meant to supplement prior OCC Advisory 
Letters, such as Advisory Letter, 2003-2, excerpted earlier in this Section. See also FDIC’s Supervisory 
Policy on Predatory Lending, FIL-6-2007 (Jan. 22, 2007), available at 
<LT>www.fdic.gov/news/news/financial/2007/fil07006a.html<GT>. 

An Interagency Guidance on Nontraditional Mortgage Product Risks, 71 Fed. Reg. 58609 (Oct. 
4, 2006), addresses nontraditional mortgage products that have increased from 2% of the mortgage loan 
market in 2000 to approximately 30% of the market in 2006. In high-priced real estate markets, it is 
estimated that nontraditional mortgages account for half of the mortgage loan volume?~ The guidance 
applies to "interest-only mortgage loans" and "payment option ARMs" which are defined in an Appendix 
to the guidance as: 

S4The Gramm-Leach-Bliley Act of 1999, § 151 amended 12 U.S.C. § 24(Seventh) to add at the end of 
the statutory section the explicit authority for a national bank to deal in, underwrite, or invest in revenue 
bonds issued by a state or instrumentality thereof, including a municipality. 
SSSee Final Rule for Financial Subsidiaries and Operating Subsidiaries, 65 Fed. Reg. 12,905 (Mar. 10, 
2000) (OCC); 66 Fed. Reg. 42,929 (Aug. 16, 2001) (to be codified at 12 C.F.R. pt. 208) (Fed). 



Interest-only Mortgage Loan--A nontraditional mortgage on which, for a specified number of years (e.g., 
three or five years), the borrower is required to pay only the interest due on the loan during which time 
the rate may fluctuate or may be fixed. After the interest-only period, the rate may be fixed or fluctuate 
based on the prescribed index and payments include both principal and interest. 

Payment Option ARM--A nontraditional mortgage that allows the borrower to choose from a number of 
different payment options. For example, each month, the borrower may choose a minimum payment 
option based on a "start" or introductory interest rate, an interest-only payment option based on the fully 
indexed interest rate, or a fully amortizing principal and interest payment option based on a 15-year or 
30-year loan term, plus any required escrow payments. The minimum payment option can be less than 
the interest accruing on the loan, resulting in negative amortization. The interest-only option avoids 
negative amortization but does not provide for principal amortization. After a specified number of years, 
or if the loan reaches a certain negative amortization cap, the required monthly payment amount is 
recast to require payments that will fully amortize the outstanding balance over the remaining loan term. 

Id. at 58618. 

The guidance cautions institutions to evaluate the borrower’s ability to repay at the "fully indexed 
rate, assuming a fully amortizing repayment schedule," and that for products the may permit negative 
amortization, "the repayment analysis should be based upon the initial loan amount plus any balance 
increase that may accrue from the negative amortization provision." Id. at 58614. 

Moreover, the guidance says that information should be provided to consumers about the risks 
of these products during the marketing of the loans to assist the consumer in the loan selection process. 
Id. at 58616. Further, the monthly statement should explain, when appropriate, that making only the 
minimum required payment would increase the loan balance." Id. at 58618.36 

Some of the principles of this statement were applied in the summer of 2007 to an interagency 
statement that applied to a broader set of mortgage products 

Interagency Statement Statement on Subprime Mortgage Lending 

72 Fed. Reg. 37569 (July 10, 2007). 

* * * The Agencies are concerned borrowers may not fully understand the risks and 
consequences of obtaining products that can cause payment shock.37 In particular, the Agencies are 
concerned with certain adjustable-rate mortgage (ARM) products typically offered to subprime borrowers 
that have one or more of the following characteristics: 

¯ Low initial payments based on a fixed introductory rate that expires after a short period and then 
adjusts to a variable index rate plus a margin for the remaining term of the loan;38 

¯ Very high or no limits on how much the payment amount or the interest rate may increase ("payment or 
rate caps") on reset dates; Limited or no documentation of borrowers’ income; Product features likely to 
result in frequent refinancing to maintain an affordable monthly payment; and/or 

¯ Substantial prepayment penalties and/or prepayment penalties that extend beyond the initial fixed 
interest rate period. 

36See generally Jonathan A. Treadway, Note, Problems with Potential Application of Selected Provisions 
of the Sarbanes-Oxley Act of 2002 to Small, Non-Public Banking, 8 N.C. Banking Inst. 165 (2004). 
37The SEC and the Public Company Accounting Board are considering ways to ease the burden of 
Section 404 (compliance with internal controls) for smaller public companies. See Ben Jackson, SEC 
Offers Small Banks Internal Controls Leeway, Am. Banker, Dec. 14, 2006. See also Rob Garver, SEC 
404 Decision Leads to Tough Choice, Am. Banker, May 24, 2006; FDIC, Implications of the 
Sarbanes-Oxley Act for Public Companies and the U.S. Banking Industry, FDIC Outlook 11 (Fall 2005). 
38You may find it helpful to review the Dimension decision excerpted in Chapter 1. 



Products with one or more of these features present substantial risks to both consumers and 
lenders. These risks are increased if borrowers are not adequately informed of the product features and 
risks, including their responsibility for paying real estate taxes and insurance, which may be separate 
from their monthly mortgage payments. The consequences to borrowers could include: being unable to 
afford the monthly payments after the initial rate adjustment because of payment shock; experiencing 
difficulty in paying real estate taxes and insurance that were not escrowed; incurring expensive 
refinancing fees, frequently due to closing costs and prepayment penalties, especially if the prepayment 
penalty period extends beyond the rate adjustment date; and losing their homes. Consequences to 
lenders may include unwarranted levels of credit, legal, compliance, reputation, and liquidity risks due to 
the elevated risks inherent in these products. * * * 

Subprime lending is not synonymous with predatory lending, and loans with the features 
described above are not necessarily predatory in nature. However, institutions should ensure that they 
do not engage in the types of predatory lending practices discussed in the Expanded Subprime 
Guidance. Typically, predatory lending involves at least one of the following elements: 

¯ Making loans based predominantly on the foreclosure or liquidation value of a borrower’s collateral 
rather than on the borrower’s ability to repay the mortgage according to its terms; 

¯ Inducing a borrower to repeatedly refinance a loan in order to charge high points and fees each time 
the loan is refinanced ("loan flipping"); or 

¯ Engaging in fraud or deception to conceal the true nature of the mortgage loan obligation, or ancillary 
products, from an unsuspecting or unsophisticated borrower. 

Institutions offering mortgage loans such as these face an elevated risk that their conduct will 
violate Section 5 of the Federal Trade Commission Act (FTC Act), which prohibits unfair or deceptive 
acts or practices. * * * 

Prudent qualifying standards recognize the potential effect of payment shock in evaluating a 
borrower’s ability to service debt. An institution’s analysis of a borrower’s repayment capacity should 
include an evaluation of the borrower’s ability to repay the debt by its final maturity at the fully indexed 
rate,39 assuming a fully amortizing repayment schedule.4° 

One widely accepted approach in the mortgage industry is to quantify a borrower’s repayment 
capacity by a debt-to-income (DTI) ratio. An institution’s DTI analysis should include, among other 
things, an assessment of a borrower’s total monthly housing-related payments (e.g., principal, interest, 
taxes, and insurance, or what is commonly known as PITI) as a percentage of gross monthly income. * * 

Recognizing that loans to subprime borrowers present elevated credit risk, institutions should 
verify and document the borrower’s income (both source and amount), assets and liabilities. Stated 
income and reduced documentation loans to subprime borrowers should be accepted only if there are 
mitigating factors that clearly minimize the need for direct verification of repayment capacity. Reliance on 
such factors also should be documented. Typically, mitigating factors arise when a borrower with 
favorable payment performance seeks to refinance an existing mortgage with a new loan of a similar 

39[n.1] The order in issue amends "Regulation Y," in which there are already listed a number of "closely 
related" activities. See 12 C.F.R. § 225.4 (1974). These include, for example, certain kinds of property 
leasing, insurance brokerage and underwriting, and financially related data processing. Id. §§ 
225.4(2)(6), (8)-(10). 
4°[eds.] Express or courier companies have long been closely allied with banks because of their 
transportation of money, checks and bills. Wells Fargo is an example of a bank that evolved from an 
express company. Jerry W. Markham, A Financial History of the United States: From Christopher 
Columbus to the Robber Barons (1492-1900) 197-98 (2001). 



size and with similar terms, and the borrower’s financial condition has not deteriorated. Other mitigating 
factors might include situations where a borrower has substantial liquid reserves or assets that 
demonstrate repayment capacity and can be verified and documented by the lender. * * * 

Communications with consumers, including advertisements, oral statements, and promotional 
materials, should provide clear and balanced information about the relative benefits and risks of the 
products. This information should be provided in a timely manner to assist consumers in the product 
selection process, not just upon submission of an application or at consummation of the loan. * * * 

* * * Consumers should be informed of: 

¯ Payment Shock. Potential payment increases, including how the new payment will be calculated when 
the introductory fixed rate expires.41 

¯ Prepayment Penalties. The existence of any prepayment penalty, how it will be calculated, and when it 
may be imposed. 

¯ Balloon Payments. The existence of any balloon payment. 

¯ Cost of Reduced Documentation Loans. Whether there is a pricing premium attached to a reduced 
documentation or stated income loan program. 

¯ Responsibility for Taxes and Insurance. The requirement to make payments for real estate taxes and 
insurance in addition to their loan payments, if not escrowed, and the fact that taxes and insurance costs 
can be substantial. * * * 

Two illustrations were subsequently published to illustrate the type of disclosures that might be 
helpful to consumers. Proposed Illustration of Consumer Information for Subprime Mortgage Lending, 72 
Fed. Reg. 45498 (Aug. 14, 2007). 

State regulators in many states have adopted guidances similar to the two most recent federal 
Interagency guidances discussed above. The Conference of State Bank Supervisors maintains the 
CSBS statements and list of adopting states on its website at <LT>www.csbs.org<GT>. The CSBS is 
joined in the statements by the American Association of Residential Mortgage Regulators (AARMR) and 
the National Association of Consumer Credit Administrators (NACCA). John Dugan, the Comptroller of 
the Currency, prior to these adoptions, cautioned that" ’the need for comparable action at the state level 
is perhaps even more acute given the volume of nontraditional mortgages made by nonfederally 
regulated lenders to subprime borrowers.’ .42 

In the first six months of 2007, mortgage foreclosures were up 58% over the same period in 
2006. By the summer of 2007, it was estimated that 13% of subprime mortgage loans were in or near 
foreclosure. A number of factors contributed to this increase, including poorly underwritten loans to 
borrowers who stated their income, but did not supply any documentation of their income (so-called "no 
doc" or "low doc" loans). Market conditions also played a role, as the increase in housing prices slowed, 
and in some areas, prices decreased. Finally, the low "teaser" rates on some adjustable rate loans reset 
to higher rates, increasing the payments beyond what the borrowers could afford. Regulators responded 
to this increase by encouraging financial institutions to enter into constructive workout arrangements with 
borrowers who may not be able to meet their mortgage payment obligations and forestall the devastation 
of foreclosure. Interagency Statement, Working with Mortgage Borrowers, Apr. 18, 2007, available at 
<LT>www.occ.treas.gov/ftp/bulletin/2007-14.html<GT>. 

41The CRA mandates that a bank meet the credit needs of its entire community, including low-and 
moderate-income neighborhoods. 12 U.S.C.A. § 2903. The CRA is discussed further in Chapter 6. 
42One difference between the subsidiaries of an FHC and a financial subsidiary of a bank is that the 
latter may not conduct activities "complementary" to a financial activity. 



The mortgage market itself was shocked by the increase in foreclosures. Some mortgage 
lenders who retained residuals from mortgage loan securitizations suffered the first losses on their 
investments when mortgages in the securitized loan pool defaulted. Credit rating agencies downgraded 
some of the debt instruments issued by loan pools that contained subprime loans or securities issued in 
subprime mortgage securitizations. Some subprime mortgage originators failed. As a result, investors 
were reluctant to buy new securities and the availability of mortgage credit decreased. It is unlikely that 
the misery is over, as other subprime mortgages reach their rate adjustment time. The Fed’s response to 
the credit tightening is described in Chapter 3. 

Questions and Notes 

1. Sargeant was awarded attorneys fees of almost $80,000, 32 F.Supp.2d 21 (D. Mass. 1999), 
in the case reprinted earlier in this section. The court rejected United’s argument that attorneys fees 
should not be awarded because Sargeant’s attorneys’ representation was undertaken on a pro bono 
basis. 

2. Would the lender in Sargeant gain any relief if this case had been decided after the OCC’s 
preemption of the Georgia statute? 

3. Which is preferable, federal or state regulation of abusive lending practices? Why? 

4. Is the OCC regulation on predatory lending as comprehensive as the GFLA or other state 
predatory lending statutes? Which will be more likely, if applicable, to deter predatory lending? 

5. See General Accounting Office, Consumer Protection: Federal and State Agencies Face 
Challenges in Combating Predatory Lending (Jan. 2004), available at 
<LT>www.gao.gov/new.items/d04280.pdf<GT>. 

6. In September 2002, the FTC announced a $240 million settlement with Citigroup (to be paid 
to consumers) relating to allegedly predatory practices by Associates First Capital Corp., which was 
acquired by Citigroup and operated as part of CitiFinancial. CitiFinancial agreed prior to the settlement to 
lower the cap permitted on points and fees to 3% from 5% of the loan balance. In October 2002, the 
attorneys general from 20 states agreed to settle with Household Financial for $484 million (to be repaid 
to Household customers) for allegedly predatory practices. Among other requirements, the settlement 
provides that Household must reduce the duration of its prepayment penalty periods, cap fees at 3% of 
the loan balance, and cap discount points at 2% of the loan balance. Rob Blackwell, Household Pact 
May Be National Blueprint: Aldinger: 50 states will sign; NY regulator says most on board, Am. Banker, 
Oct. 15, 2002. 

The Department of Justice and the Fed entered into a cease and desist order with and assessed 
a civil money penalty of up to $70 million against Citigroup and CitiFinancial on May 27, 2004. 

7. In their article, A Tale of Three Markets: The Law and Economics of Predatory Lending, 80 
Tex. L. Rev. 1255 (2002), Professors Kathleen C. Engel and Patricia A. McCoy propose as a remedy for 
predatory lending 

a duty of suitability in subprime mortgage lending. In fashioning a suitability remedy, we draw on the 
suitability requirement in securities and insurance to impose a similar obligation on subprime lenders and 
brokers, albeit one that is tailored to the subprime mortgage market. This new duty of suitability puts the 
onus of preventing predatory lending on those who can afford it most cheaply (i.e., predatory lenders 
and brokers) by authorizing the federal government and aggrieved victims to sue for loan reformation, 
disgorgement, and damages. In addition, we propose formation of an industry self-regulatory 
organization under federal supervision to promote the development of best-practices rules. Our position 
is that suitability successfully balances the need to curb predatory lending and the need to encourage 
beneficial market activity. 



8. In 1982 Congress enacted the Alternative Mortgage Transactions Parity Act (AMTPA) to 
stimulate lending during a time of particularly high interest rates by encouraging so-called alternative 
mortgage transactions, which include any mortgage loans that vary from conventional fixed-rate, fixed 
term loans. Thus, AMTPA permits state chartered mortgage lender to make the alternative mortgage 
loans without regard to state laws so long as the loans are made in conformity with regulations issued by 
the OCC (for state banks), the NCUA (for state credit unions), and the OTS (for state thrifts and other 
state regulated housing lenders). The OTS issued a regulation, however, that provided that state 
licensed mortgage lenders cannot use AMTPA to preempt state limits or restrictions on prepayment or 
late charges. 67 Fed. Reg. 60542 (Sept. 26, 2002) (codified at 12 C.F.R. pt. 560). The OTS 
interpretation of the scope of the AMTPA preemption was upheld in National Home Equity Mortgage 
Ass’n v. OTS, 373 F.3d 1355 (D.C. Cir. 2004). The regulatory change did not address transition 
provisions or the validity and enforceability of prepayment restrictions or late charges contained in loans 
entered into before the regulation’s effective date of January 1, 2003. See also Illinois Ass’n of Mortgage 
Brokers v. Office of Banks and Real Estate, 308 F.3d 762 (7th Cir. 2002) (HOEPA did not repeal the 
preemption and parity provisions of AMTPA). 

9. Among the non-traditional mortgages are "reverse mortgages" that allow homeowners to 
make monthly borrowings using the equity in their home as security. These loans are directed to retirees 
who do not want to sell their homes but need more income and would like to draw down on the 
appreciation in the value of their property. How, if at all, do the recent Interagency statements affect 
these products? 

PAYDAY LENDING 

Ch. 6 

Sec. 7 

Section 7. Payday Lending 

Payday loans are often made by nonbanks. By definition, the borrower must have a checking 
account at a bank. The payday lender loans the borrower an amount, say $100, in return for the 
borrower’s check in the amount of $115, dated the date of the borrower’s next payday. The borrower 
gets an immediate loan for a short term without putting up any security. Usually no credit check or loan 
application is involved. The lender receives a very high return on an annualized basis. In the example 
just given, the annual percentage rate (APR) is 390% if the loan is outstanding for two weeks. One 
reason for the popularity of payday loans is that borrowers who maintain low balances in their checking 
accounts are fearful of writing bad checks and incurring the high bad check fees charged by their bank 
and the recipient of the bad check. 

The payday lending industry was virtually non-existent ten years ago. In 2007, however, payday 
lenders earned about $6 billion per year in revenue. State regulation of payday lenders is uneven. Some 
states prohibit outright the practices of payday lenders by capping interest rates on small loans or 
specifically prohibiting payday lending. Some states regulate payday lending by specific statutes. Finally, 
a third group of states does not regulate payday lending at all.43 

Where state laws limit payday lending, some payday lenders have partnered with banks in 
states that do not prohibit the high interest rate loans. In the typical partnership, the bank makes the loan 
to the out-of-state customer and sells it to the payday lender who solicited the customer. The exportation 
of the bank’s interest rate from its home state to the customer’s state follows under 12 U.S.C.A. §§ 85 & 
1831d, discussed earlier in this chapter. 

Payday lenders sought to enjoin the application of a Georgia statute regulating payday lending, 

43See 12 C.F.R. §§ 225.170 et seq. (merchant banking). 



arguing that it was preempted for out-of-state banks pursuant to the federal interest rate exportation 
statutes. BankWest, Inc. v. Baker, 324 F.Supp.2d 1333 (N.D.Ga. 2004) (holding that payday lenders and 
their bank partners were not entitled to a preliminary injunction to prevent the application of the law 
because 12 U.S.C.A. 1831d did not preempt the Georgia payday lending legislation). The Eleventh 
Circuit affirmed the district court’s decision and upheld the Georgia law. The Georgia law makes any 
loan to a consumer pursuant to an agency relationship between an in-state payday store and an out-of- 
state bank subject to the Georgia usury limits if the in-state agent holds a "predominate economic 
interest" in the revenue (defined as over 50% of the revenue) generated by the loan. BankWest v. Baker, 
411 F.3d 1289 (1 lth Cir. 2005). The court found that since the in-state payday store retained 81% of the 
loan revenue, the in-state payday store is subject to the Georgia usury laws which would forbid the loan 
at the payday loan rates. The court refused to give deference to the FDIC’s position, stating that it does 
"not defer to agency positions, whether formal or informal, on preemption issues." Id. at 1300. The 
dissent disagreed with the court’s preemption analysis and argued that under the facts 

BankWest is the true lender. It is not only identified as such in the loan documents, but it also performed 
all of the critical loan decision-making functions, supplies all of the funds for the loan, is the only one 
exposed to any loss of principal, and has borne most of the loan losses that have actually occurred. 

Id. at 1314. 

BankWest had been accepted to be reheard en banc by the Eleventh Circuit when the State of 
Georgia suggested that the appeal was moot. The en banc court vacated its order granting rehearing 
and remanded to the panel to consider mootness. On remand, the panel dismissed the appeal as moot 
and vacated the district court decision. BankWest, Inc. v. Baker, 446 F.3d 1358 (11th Cir. 2006).44 

Pursuant to the 2005 FDIC Guidelines (discussed below) that limited the number and duration of payday 
loans, the out-of-state banks had ended their relationship with their in-state payday store partners, thus 
ending the case and controversy. 

The North Carolina Commissioner of Banks ruled that Advance America, Cash Advance Centers 
of North Carolina, Inc., although operating in North Carolina through an out-of-state bank, is not a bank 
entitled to take make loans at a rate of interest forbidden in North Carolina, but authorized for an out-of- 
state bank in its home state under 12 U.S.C. § 1831d.45 

The OCC, the OTS, and the Fed expressed concern about banks making their charters available 
for the purpose of exporting favorable usury laws to payday loan outlets located in usury-restrictive 
states. See Office of the Comptroller of the Currency, Advisory Letter 2000-10 Payday Lending (Nov. 
27, 2000) (detailing some of the risks of payday lending, including credit risk, transaction risk, 
concentration risk, reputation risk, and compliance and legal risks). The OCC has entered into consent 
orders with Eagle National Bank located in Darby, Pennsylvania, and Goleta National Bank in California, 
in which the banks agreed to cease their payday lending activities. In the case of Eagle National Bank, 
the OCC found that by concentrating in payday lending, the bank had risked its financial viability, that it 
had relinquished supervision of this program to a third party provider (Dollar Financial Group), and that 
its payday lending program violated a number of standards of safe and sound banking. Fact Sheet: 
Eagle National Bank Consent Order (Jan. 3, 2002), 
<LT>www.occ.treas.gov/ftp/release/2002-01a.doc<GT>. 

On the other hand, although the OCC issued an order requiring Peoples National Bank in Paris, 
Texas, to cease and desist from making payday loans and issued it an "unsatisfactory" examination 
rating, Peoples was the most profitable small bank in Texas due to the dramatic increase in its interest 
income since it entered into payday lending. The bank’s payday loans are marketed and serviced by 
Advance America Cash Advance Centers.46 Pursuant to the OCC’s cease and desist order, Peoples 

44Board of Governors of the Federal Reserve System, Report to the Congress on Financial Holding 
Companies under the Gramm-Leach-Bliley Act 3 (Nov. 2003). 
45See Joyita R. Basu, Note, Accounting for and Disclosure of Special Purpose Entities by Financial 
Holding Companies: Lessons from PNC Financial Services, 7 N.C. Banking Inst. 177 (2003). 



ended its association with Advance America and paid $175,000 in civil money penalties. In 2004, 
Peoples converted to a state charter. 

The FDIC has not interfered with state nonmember banks wishing to engage in payday lending 
partnerships, although it issued guidelines for those partnerships in 2003.47 Approximately eleven state 
nonmember banks are engaged in payday lending partnerships. The FDIC issued revised payday 
lending guidance effective July 1,2005. The guidelines stated that "providing high-cost, short-term credit 
on a recurring basis to customers with long-term credit needs is not responsible lending and increases 
banks’ credit, legal, reuptational and compliance risks. FDIC, Guidelines for Payday Lending, 
FIL-14-2005 (Mar. 1, 2005), available at 
<LT>www.fdic.gov/news/news/financial/2005/fi11405a.html<GT>. The guidelines specifically provide that 
FDIC-supervised institutions that engage in payday lending must submit a plan that details how they will 
address the new guidance, including its requirement that banks ensure that payday loans not be made 
to customers who have had payday loans outstanding from any lender for a total of three months out of 
the previous twelve months. This limits a customer to no more than six two-week loans in a year. 

The FDIC recently issued Affordable Small-Dollar Loan Guidelines, available at 
<LT>www.fdic.gov/news/news/press/2007/pr07052a.html<GT> to encourage banks to develop loan 
products of under $1,000, with interest rates below 35%, and with pay periods lasting beyond a single 
pay cycle. The FDIC notes that there is high demand for reasonably priced small-dollar loans and that 
providing such products to existing bank customers, "can help institutions retain these customers and 
avoid the reputation risk associated with high-cost products." Those institutions that participate in a two- 
year pilot program offering these products are eligible for favorable CRA consideration. 

In 2006, Congress enacted legislation, described in Section 1 of this Chapter, limiting the 
interest rate that may be charged on payday loans to service members and their dependents to 36%. 

Questions and Notes 

1. Should banks be serving this market need as suggested by the FDIC? Could banks provide a 
competing product or should banks instead reduce the fee charged for a bad check? Should banks 
encourage all customers to have overdraft lines of credit? Are the bounce protection programs offered 
by banks (described further in Chapter 7) merely payday lending programs in disguise? 

2. Bank regulators and consumer advocates criticize payday loans for having an excessively 
high interest rate. Bank regulators also worry that payday loans expose banks to excessive credit losses 
and may therefore be "unsafe and unsound." Are these two concerns inconsistent with each other? 
Could it be argued that the high costs are necessary to compensate for the risk and ensure the banks 
will not suffer undue credit losses? See Creola Johnson, Payday Loans: Shrewd Business or Predatory 
Lending? 87 Minn. L. Rev. 1 (2002). 

3. The greatest concern for payday loans seems to be for borrowers who do not have enough 
funds in their checking account to honor the post-dated check when it is due, and thus "rollover" the loan 
for an additional two-week period upon the payment of an additional fee. This dramatically adds to the 
already high APR for the initial loan. The typical payday loan borrower takes out seven loans per year. 

46[n.1] See 12 U.S.C. 1843 (k)(2). In determining whether to authorize an additional activity, the GLB Act 
directs the Board to consider: (1) the purposes of the GLB and BHC Acts; (2) the changes or reasonably 
expected changes in the marketplace in which financial holding companies compete; (3) the changes or 
reasonably expected changes in technology for delivering financial services; and (4) whether the 
proposed activity is necessary or appropriate to allow a financial holding company to compete effectively 
with companies seeking to provide financial services in the United States, efficiently deliver financial 
information and services through technological means, and offer customers any available or emerging 
technological means for using financial services or for the document imaging of data. The Board also 
may consider other information that it considers relevant to its determination. 
4766 Fed. Reg. 307 (Jan. 3, 2001) (to be codified at 12 C.F.R. pts. 225 & 1501). 



Christopher Conkey, Payday Lenders Strike a Defensive Pose, Wall St. J., Feb. 21,2007. 

4. Does the TILA apply to payday loans, requiring disclosure of the typically high APR? See 
Brown v. Payday Check Advance, Inc., 202 F.3d 987 (7th Cir. 2000) (applying TILA to a payday lending 
transaction); Thomas A. Wilson, Note, The Availability of Statutory Damages Under TILA to Remedy the 
Sharp Practice of Payday Lenders, 7 N.C. Banking Inst. 339 (2003) (discussing the application of TILA 
to payday loans and the availability of statutory damages under TILA). 

5. According to the Center for Responsible Lending, payday loans cost borrowers $4.2 billion per 
year in excessive fees. Center for Responsible Lending, Financial Quicksand: Payday lending sinks 
borrowers in debt with $4.2 billion in predatory fees every year (Nov. 30, 2006), available at 
<LT>www.responsiblelending.org/pdfs/rr012-Financial_Quicksand-1106.pdf<GT>. 
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Chapter Seven 

BANK LIABILITIES AND CAPITAL 

The funds for a bank’s operations comes from its liabilities and capital. Bank liabilities consist of 
deposit and non-deposit liabilities. Bank customers with checking and savings accounts at a bank lend 
the amounts on deposit to the bank. In return, the bank may pay interest on those accounts and 
promises to repay the customer upon the customer’s demand to withdraw the funds. In addition to 
deposits, banks receive funds from the federal funds market, repurchase agreements, and subordinated 
notes and debentures. 

DEPOSITS 

Ch. 7 

Sec. 1 

Section 1. Deposits 

A. Types of Deposit Accounts 

Banks offer various kinds of deposit products. Demand deposits are non-interest bearing 
transaction accounts (i.e., offering check-writing privileges), typically held by business customers who 
are precluded from opening interest-bearing transaction accounts. Interest bearing transaction accounts 
available to individual customers include NOW (negotiable order of withdrawal) accounts. Accounts that 
do not offer check-writing privileges include passbook savings, retail time deposits, and retail certificates 
of deposits (CDs), as well as wholesale negotiable CDs that are sold usually in minimum $100,000 
denominations and for which there is a recognized secondary market. Sometimes a distinction is made 
between "core" deposits and non-core deposits. Core deposits are stable deposits that are unlikely to 
leave the bank for a higher interest rate elsewhere. These deposits include all the deposit types listed 
above other than "brokered" deposits (discussed in more detail later in this Chapter) and wholesale 
negotiable CDs. 

Core deposits are declining for most banks. One reason for this decline is that many customers 
have shifted their excess funds from bank products to higher-yielding investments offered by others. 
Banks have therefore increased their reliance on wholesale funding sources, which often carry higher 
interest costs than core deposits. The interest rate paid on FDIC-insured deposits is lower than the rate 
paid on other liabilities because the FDIC insurance eliminates the risk of nonpayment to the depositor. 
Moreover, there is an increased risk of losing wholesale funding to other institutions that pay higher rates 
or are perceived as better credit risks. 

(1) Lifeline or Basic Accounts 

"[Ten percent] of all American families--including 25% of African-American and Hispanics, a 
quarter of all families with incomes under $20,000, and nearly half of all families moving from welfare to 
work--have no bank account."1 In part this is because of the various account fees that some banks 



charge their customers, including account maintenance fees for low balance accounts and overdraft fees 
for bounced checks. See generally Michael S. Barr, Banking the Poor, 21 Yale J. on Reg. 121 (2004). 

Congress has established several initiatives to reduce the percentage of the populace that is 
unbanked. For instance, the federal government must now deliver federal benefit payments to recipients 
through electronic funds transfer. Banks have provided products, such as the Electronic Transfer 
Account (ETA), which enable those without a traditional bank account to access their benefit payments? 
Other programs initiated at the federal level combine partnerships with the states and private entities. 
These programs include Treasury’s First Accounts Initiative and Individual Development Accounts 
authorized by the Assets for Independence Act of 1998.3 

Another program for the disadvantaged provides grants from the federal government to 
Individual Development Accounts (IDA) that may be offered by institutions serving individuals with low 
incomes. Qualified participants in such accounts receive dollar-for-dollar matching grants up to $500 per 
year for deposits and they are not taxed on the income from those deposits and grants.4 

Notwithstanding the substantial population to be served, many banks have been reluctant to 
embrace programs to serve this customer segment. To the extent banks have not fulfilled the market 
need, alternative businesses, such as check cashers, have rushed to fill the void. It is estimated that the 
unbanked and underbanked segment of the population spend $11 billion annually on fees charged for 
"alternative" finacial transactions at check cashing outlets and other such businesses,s Some depository 
institutions, however, have developed creative products to reach out to the unbanked.6 

A 1994 New York state statute requires that New York banks offer a low-cost account that may 
be opened with a minimum deposit of $25. The minimum monthly balance is 1 cent, and the maximum 
monthly account maintenance fee is $3. The accounts must permit eight free withdrawals each month 
and third-party check cashing at no cost to the customer. 

Four banks in New York agreed to stop discouraging consumers from opening low-cost basic 
accounts and entered into a settlement with the New York attorney general’s office in which they agreed 
to spend $300,000 on an advertising campaign to promote the low-cost accounts.7 

1Board of Governors of the Federal Reserve System, Report to the Congress on Financial Holding 
Companies under the Gramm-Leach-Bliley Act 3 (Nov. 2003). 
2See Joint Rule on Consumer Protections for Depository Institutions Sales of Insurance, 65 Fed. Reg. 
75,822 (Dec. 4, 2000) (codified at 12 C.F.R. pts. 14,208, 343 & 536). 
3FRB Supervisory Letter, Framework for Financial Holding Company Supervision, SR 00-13 (Aug. 15, 
2000). 
4See Lissa L. Broome & Jerry W. Markham, Banking and Insurance: Before and After the 
Gramm-Leach-Bliley Act, 25 J. Corp. L. 724,777 (2000) (describing the changing characterization of 
variable annuity products as (1) securities, (2) mutual funds subject to the Investment Company Act, and 
(3) part of the business of banking); Heidi Mandanis Schooner, Regulating Risk Not Function, 66 U. Cin. 
L. Rev. 441 (1998). 
~See Federal Deposit Insurance Corporation, The FDIC’s Supervision of Industrial Loan Companies: A 
Historical Perspective, Supervisory Insights (Summer 2004), available at 
<LT>www.fdic.gov/regulations/examinations/supervisory/insights/index.html<GT>; Rob Blackwell, 
Greenspan Digs In on Fight Over ILC Charters, Am. Banker, July 15, 2003; Rob Blackwell, Powell 
Remarks Heat Up Battle Over ILC Powers, Am. Banker, June 2, 2003. 
6Rob Blackwell, Industrial Charter Could be WaI-Mart’s Way In, Am. Banker, Apr. 17, 2003. 
7[n.1] Section 23A originally was enacted as part of the Banking Act of 1933 and applied only to banks 
that were members of the Federal Reserve System. Congress amended the Federal Deposit Insurance 
Act in 1966 to extend section 23A to insured nonmember banks. 12 U.S.C. 1828(j). In 1989, Congress 
further extended the coverage of section 23A to insured savings associations. 12 U.S.C. 1468. Congress 
enacted section 23B of the Federal Reserve Act as part of the Competitive Equality Banking Act of 1987, 
and has subsequently expanded its scope to cover the same set of depository institutions as are 
covered by section 23A. 



(2) Certificates of Deposit 

Certificates of deposit (CDs) evidence the deposit of funds in a bank for a stated period of time 
at a specified rate of interest. CDs have maturity dates that vary from a few days to several years. 
Common maturities are three months, six months, one year, three years and five years. A certificate of 
deposit is redeemable only at maturity. Upon redemption, the holder receives the principal amount 
invested plus accrued interest. Banks may impose penalties for early withdrawal of funds. 

Marine Bank v. Weaver 

Supreme Court of the United States, 1982. 

455 U.S. 551. 

Mr. Chief Justice BURGER delivered the opinion of the Court. 

We granted certiorari to decide whether two instruments, a conventional certificate of deposit 
and a business agreement between two families, could be considered securities under the antifraud 
provisions of the federal securities laws. 

Respondents, Sam and Alice Weaver, purchased a $50,000 certificate of deposit from petitioner 
Marine Bank on February 28, 1978. The certificate of deposit has a 6-year maturity, and it is insured by 
the Federal Deposit Insurance Corporation.8 The Weavers subsequently pledged the certificate of 
deposit to Marine Bank on March 17, 1978, to guarantee a $65,000 loan made by the bank to Columbus 
Packing Co. Columbus was a wholesale slaughterhouse and retail meat market which owed the bank 
$33,000 at that time for prior loans and was also substantially overdrawn on its checking account with 
the bank. * * * 

The definition of "security" in the Securities Exchange Act of 1934 is quite broad. The Act was 
adopted to restore investors’ confidence in the financial markets, and the term "security" was meant to 
include "the many types of instruments that in our commercial world fall within the ordinary concept of a 
security." H. R. Rep. No. 85, 73d Cong., 1st Sess., 11 (1933); quoted in United Housing Foundation, Inc. 
v. Forman, 421 U.S. 837,847-848 (1975). The statutory definition excludes only currency and notes 
with a maturity of less than nine months. It includes ordinary stocks and bonds, along with the "countless 
and variable schemes devised by those who seek the use of the money of others on the promise of 
profits...." SEC v. W.J. Howey Co., 328 U.S. 293,299 (1946). Thus, the coverage of the antifraud 
provisions of the securities laws is not limited to instruments traded at securities exchanges and over-the- 
counter markets, but extends to uncommon and irregular instruments. Superintendent of Insurance of 
New York v. Bankers Life & Casualty Co., 404 U.S. 6, 10 (1971); SEC v. C.M. Joiner Leasing Corp., 320 
U.S. 344, 351 (1943). We have repeatedly held that the test" ’is what character the instrument is given 
in commerce by the terms of the offer, the plan of distribution, and the economic inducements held out to 
the prospect.’ "SEC v. United Benefit Life Ins. Co., 387 U.S. 202,211 (1967), quoting SEC v. C.M. 
Joiner Leasing Corp., supra, at 352-353. 

The broad statutory definition is preceded, however, by the statement that the terms mentioned 
are not to be considered securities if "the context otherwise requires...." Moreover, we are satisfied that 
Congress, in enacting the securities laws, did not intend to provide a broad federal remedy for all fraud. 
Great Western Bank & Trust v. Kotz, 532 F.2d 1252, 1253 (CA9 1976). 

The Court of Appeals concluded that the certificate of deposit purchased by the Weavers might 
be a security. * * * The Court of Appeals also concluded that a certificate of deposit is similar to any other 
long-term debt obligation commonly found to be a security. In our view, however, there is an important 
difference between a bank certificate of deposit and other long-term debt obligations. This certificate of 

867 Fed. Reg. 76604 (Dec. 12, 2002) (codified at 12 C.F.R. pt. 223) (reprinted in this book’s Statutory 
and Regulatory Supplement). 



deposit was issued by a federally regulated bank which is subject to the comprehensive set of 
regulations governing the banking industry. Deposits in federally regulated banks are protected by the 
reserve, reporting, and inspection requirements of the federal banking laws; advertising relating to the 
interest paid on deposits is also regulated. In addition, deposits are insured by the Federal Deposit 
Insurance Corporation. Since its formation in 1933, nearly all depositors in failing banks insured by the 
FDIC have received payment in full, even payment for the portions of their deposits above the amount 
insured. 

We see, therefore, important differences between a certificate of deposit purchased from a 
federally regulated bank and other long-term debt obligations. The Court of Appeals failed to give 
appropriate weight to the important fact that the purchaser of a certificate of deposit is virtually 
guaranteed payment in full, whereas the holder of an ordinary long-term debt obligation assumes the risk 
of the borrower’s insolvency. The definition of "security" in the 1934 Act provides that an instrument 
which seems to fall within the broad sweep of the Act is not to be considered a security if the context 
otherwise requires. It is unnecessary to subject issuers of bank certificates of deposit to liability under 
the antifraud provisions of the federal securities laws since the holders of bank certificates of deposit are 
abundantly protected under the federal banking laws. We therefore hold that the certificate of deposit 
purchased by the Weavers is not a security. * * * 

(3) Discriminatory Account Policies: The Truth in Savings Act 

Garcia-Harding v. Bank Midwest, N.A. 

United States District Court, District of Kansas, 1997. 

964 F.Supp. 1492. 

VRATIL, District Judge. 

Plaintiff Therisa Garcia-Harding initiated this action under Title VII of the Civil Rights Act of 
1964, 42 U.S.C. § 2000e et seq. ("Title Vll"),claiming that her former employer, defendant Bank Midwest, 
N.A. ("Bank Midwest"), harassed and discriminated against her on the basis of her national origin, 
Mexican-American. * * * 

Bank Midwest requires customer service representatives to be cautious when opening accounts, 
especially accounts with small cash deposits or no cash deposits, because such accounts are frequently 
opened for fraudulent purposes. A customer service representative can refuse to open an account if he 
or she believes that the person attempting to open the account intends to defraud the bank or the 
merchant community. Bank Midwest represents to the public that it has no minimum balance 
requirement, however, and customer service representatives are not supposed to require a minimum 
deposit to open an account.9 In addition, Bank Midwest does not require a waiting period before a 
customer can receive an ATM card; ATM cards are to be "instant" cards. 

Contrary to these policies, Cooley [an assistant bank manager] instructed customer service 
representatives at 5th and Minnesota to require a $100 deposit from customers and wait 30 days before 
issuing ATM cards. Cooley claims that this instruction resulted from her mistaken belief regarding bank 
policy and that she reversed her instruction as soon as she discovered her mistake. Plaintiff alleges that 
in issuing the instruction Cooley intended to discriminate against certain bank customers. The walk-in 
population at 5th and Minnesota was mostly African-American, and plaintiff claims that customer service 
representatives applied Cooley’s instruction inconsistently and based on appearances, so as to have a 
disparate, deleterious effect on minority customers. 

On November 21, 1995, the bank’s Internal Compliance Committee held a meeting. At the 
meeting, plaintiff learned that bank policy was to require no minimum deposit to open an account. Fisher 

9Peter C. Buck & Krista R. Bowen, Intrabank Conflicts of Interest, 3 N.C. Banking Inst. 31 (1999). 



[an assistant vice president in Deposit Operations responsible for ensuring that tellers were complying 
with bank procedures] stated at the meeting that the branch at 78th and State was requiring a $100 
deposit and that such requirement violated the bank’s disclosures. Plaintiff stated that 5th and Minnesota 
was doing the same thing. Fisher and Mike Majors, who was in charge of compliance, instructed those in 
attendance at the meeting that such practices violated the bank’s disclosures and must stop. Plaintiff 
claims that management did not follow up on this issue and that management’s attitude at the meeting 
was unconcerned. 

Plaintiff claims that when she complained to Cooley about the minimum deposit and the ATM 
waiting period, Cooley told her that it was her branch and she could do what she wanted. Cooley denies 
this, and claims that as soon as plaintiff informed her that the bank’s disclosures prohibited an initial 
minimum deposit, she stopped requiring one and instructed other customer service representatives to do 
likewise. * * * 

[Plaintiff was terminated for insubordination] Kansas public policy prohibits terminating an 
employee in retaliation for the good faith reporting to company management or law enforcement 
authorities of a serious infraction of rules, regulations or laws pertaining to public health, safety or 
general welfare, i.e., whistleblowing. Palmer v. Brown, 752 P.2d 685 (1988). To maintain an action under 
this doctrine, plaintiff must prove that a reasonably prudent person would have concluded that her co- 
worker or employer was engaged in activities in violation of rules, regulations, or laws pertaining to public 
health, safety, and the general welfare; that the employer had knowledge of the employee’s reporting of 
such violation prior to the employee’s discharge; and that the employee was discharged in retaliation for 
making the report. Id. Defendant does not deny that plaintiff reported to bank management that some of 
its employees discriminated against customers on the basis of race. Defendant does not deny that such 
acts, if true, would constitute a serious infraction of laws pertaining to the general welfare.1° Defendant 
only denies that it terminated plaintiff in retaliation for making such a report. As discussed above, plaintiff 
has raised an issue of fact as to defendant’s motive for terminating her. Consequently, plaintiffs 
whistleblower claim cannot be summarily dismissed. * * * 

B. Regulation of Deposit Accounts 

(1) Deposit Account Fees and ATM Fees 

Banks increasingly rely on deposit-related fees as additional sources of income. Some banks 
impose account maintenance fees on certain types of accounts. Most banks assess fees for various 
extraordinary events such as stop payment orders, checks written against insufficient funds, or 
deposited checks that are dishonored. These fees usually range from $15 to $30, but are sometimes 
more. According to a Fed survey, surcharges for using the ATM of another bank are imposed by three- 
quarters of all banks. 

Some states and municipalities have attempted to regulate bank fees under consumer 
protection statutes or regulations. National banks and the OCC have joined forces to challenge some of 
these laws, arguing that the National Bank Act preempts this sort of state legislation. The OCC’s 
regulation at 12 C.F.R. § 7.4002 requires a bank to consider the cost (including its profit margin) in 
providing the service, the deterrent effect on customer behavior, the enhancement of the bank’s 
competitive position in accordance with its marketing strategy, and the maintenance of the safety and 
soundness of the institution in setting reasonable non-interest charges and fees. The OCC’s regulation 
provides that "preemption principles derived from the United States Constitution, as interpreted through 
judicial precedent, [to] determin[e] whether State laws apply that purport to limit or prohibit charges and 
fees." 66 Fed. Reg. 34791 (July 2, 2001) (codified at 12 C.F.R. § 7.4002(d)). 

The 2004 OCC preemption regulations discussed in Chapter 4 set forth a new regulatory section 
discussing preemption of state laws related to deposit-taking activities by national banks. 12 C.F.R. § 
7.4007 (reprinted in the Statutory and Regulatory Supplement that accompanies this casebook). 

1°Overruled on other grounds, Clark v. K-Mart Corp., 979 F.2d 965,967 n.4 (3d Cir. 1992). 



Bank customers have challenged bank fees on various grounds. In Perdue v. Crocker National 
Bank, 702 P.2d 503 (Cal. 1985), appeal dismissed, 475 U.S. 1001 (1986), the California Supreme Court 
ignored the OCC’s then brand new interpretive ruling, 12 C.F.R. § 7.4002, and found that Crocker’s 
imposition of a $6 fee for an insufficient funds check could constitute price unconscionability since the 
plaintiff alleged that the charge amounted to a 2000% percent profit for the bank (substantive 
unconscionability) and there might have been an absence of meaningful choice based on ineffective 
disclosure of the charge (procedural unconscionability). The court remanded the case for a hearing to 
develop the underlying facts. The case was settled at considerable cost to Wells Fargo (which had 
acquired Crocker in 1986). Wells Fargo agreed to refund millions of dollars to customers who could 
prove they paid fees for writing bad checks. Attorneys estimated the settlement would cost Wells Fargo 
$10 million.11 Another line of attack on allegedly excessive NSF fees is based on usury. 

Video Trax, Inc. v. Nationsbank, N.A. 

United States District Court, Southern District of Florida, 1998. 

33 F.Supp.2d 1041, aff’d, 205 F.3d 1358 (11th Cir.), cert. denied, 531 U.S. 822 (2000). 

GOLD, District Judge. 

THIS CAUSE is before the Court upon cross motions for summary judgment by Plaintiff, Video 
Trax, Inc. ("Plaintiff"), and Defendant NationsBank, N.A. ("Defendant"). Plaintiff brought this class action 
pursuant to the National Bank Act, 12 U.S.C. §§ 85 and 86 (the "Bank Act"). Plaintiff alleges that the 
Overdraft Item Fee (the "OD fee") on checking accounts charged by Defendant, a national banking 
association, was actually a subterfuge to exact a usurious rate of interest in violation of the Bank Act. 
Defendant avers that the OD fee was an administrative cost to cover the processing of checks drawn in 
excess of the collected balance in a depositor’s account, and was not interest as contemplated by the 
Bank Act and Florida’s usury statute, §§ 687.01, et seq., Fla. Stat. Therefore, according to Defendant, 
since the OD fee is not "interest," it is not usurious. * * * 

As a threshold matter, except as the term "interest" relates to credit transactions, such as loans 
or credit card services, no provision of federal law discusses bank charges for NFS checks, or, for that 
matter, bank charges for any service performed for depositors of checking accounts. 

"Interest" as used in the Bank Act includes: 

any payment compensating a creditor or prospective creditor for an extension of credit, making available 
of a line of credit, or any default or breach by a borrower of a condition upon which credit was extended. 
It includes, among other things, the following fees connected with credit extension or availability: 
numerical periodic rates, late fees, not sufficient funds (NSF) fees, overlimit fees, annual fees, cash 
advance fees, and membership fees .... 

12 C.F.R. § 7.4001(a) (1997)?2 Because the OD fees were not imposed in connection with a credit 
transaction, the fees are not interest as defined by the Bank Act. Rather, the fee arises from the terms of 
the deposit agreements, which incorporate the schedule of fees. These types of charges are addressed 
by 12 C.F.R. § 7.4002, which provides: 

~[eds.] Washington received an offer from another company and Talley withdrew its offer. The Court of 
Appeals found the appeal was not moot since appellants wished to recover damages on the injunction 
bond. This finding has since been overruled. Id. 
~2See Richard K. Kim, The Federal Reserve’s Proposed Interpretation Regarding the Anti-Tying 
Restrictions of Section 106 of the Bank Holding Company Act Amendments of 1970, 8 N.C. Banking 
Inst. 1 (2004); David R. Kinman, Note, Tying: Enhancing Competition Through the Bank Holding 
Company, 8 N.C. Banking Inst. 215 (2004). 



(a) Customer charges and fees. A national bank may charge its customers non-interest charges 
and fees, including deposit account service charges .... 

(b) Considerations. The establishment of non-interest charges and fees, and the amounts 
thereof, is a business decision to be made by each bank, in its discretion, according to sound banking 
judgment and safe and sound banking principles. A bank reasonably establishes non-interest charges 
and fees if the bank considers the following factors, among others: 

(1) The cost incurred by the bank, plus a profit margin, in providing the service; 

(2) The deterrence of misuse by customers of banking services; 

(3) The enhancement of the competitive position of the bank in accordance with the bank’s 
marketing strategy; and 

(4) The maintenance of the safety and soundness of the institution. 

(c) Interest. Charges and fees that are "interest" within the meaning of 12 U.S.C. 85 are 
governed by § 7.4001 and not by this section. 

The OD fees charged by Defendant are precisely those described in § 7.4002. 

Moreover, the fees at issue substantially satisfy the reasonableness factors set forth in 12 
C.F.R. § 7.4002(b). Defendant’s "Noninterest Income Project" report states that the bank’s primary 
concern "is the extensive daily aggregate work effort by the branches and officers expended in the 
processing of NSF/OD transactions ... [which] requires substantial review and intervention by the 
branches and officers." Defendant determined that the decision to pay or return a check "sends a distinct 
message to the customer as to whether their behavior is to be encouraged or discouraged." 

Analyzing the pattern of customer behavior and recognizing the additional financial risk to the 
bank, Defendant concluded that, since the majority of the potential overdraft checks are eventually 
honored, and the fact that the bank receives no additional fees when the item is presented a second 
time, honoring the check the first time provides little additional risk. Nevertheless, Plaintiff challenges 
Defendant’s application of the considerations prescribed in § 7.4002(b), claiming that the fees are 
excessive for the services rendered. Plaintiff alleges that the cost analysis, based on the amount of the 
OD fee and the actual expense incurred by Defendant for processing an overdrawn check, does not 
justify the amount of the fee imposed. However, Plaintiff has presented no evidence to substantiate its 
accusation that the OD fees were unconscionable and were imposed in contravention of the 
considerations required for analyzing and assessing the propriety of the fees.13 

Even if Plaintiff proffered competent evidence of profit percentages, such evidence does not 
automatically prove that the fees were unreasonable. In fact, the Code of Federal Regulations permit 
nationally chartered banks to recover the "cost incurred" for processing bad checks, "plus a profit 
margin." 12 C.F.R. § 7.4002(b)(1). 

Additionally, national banks are required to set non-interest charges and fees based on the 
"maintenance of the safety and soundness of the institution." 12 C.F.R. § 7.4002(b)(4). Defendant’s OD 
fees are a fair and efficient method of allocating the administrative costs consequent to processing 
checks presented against insufficient funds. Depositors who maintain insufficient balances create 
operational costs directly attributable to their failure to comply with the terms of their agreement. Banks 
must adopt systems to track such behavior and respond to it appropriately. Since banks must refrain 
from engaging in unsafe and unsound practices, see 12 U.S.C. § 1818(e), it is more than conceivable 
that a charge for overdrawn checks which is low enough to avoid attack as unreasonable would fail to 
discourage the writing of such checks. * * * 

13This paragraph was added on rehearing by 941 F.2d 308 (5th Cir. 1991). 



Plaintiff argues that, by honoring checks for which insufficient funds exist in a checking account, 
Defendant was actually extending credit to Plaintiff. This extension of credit, according to Plaintiff, is 
synonymous with a loan. Therefore, the OD fee assessed on these "loans" constitutes interest. 
Accordingly, since the OD fee charged by Defendant exceeded the lawful rate of interest permitted in 
Florida, it was usurious. 

Plaintiff relies heavily on Smiley v. Citibank (S.D.), N.A., 517 U.S. 735, (1996), to support its 
contention that a loan was extended in connection with its checking account. The Court finds Plaintiff’s 
reliance on Smiley is misplaced. * * * 

Here, the Court faces a different issue. The late fees at issue in Smiley arose from that plaintiff’s 
relationship with the bank as a credit card holder, an arrangement which unambiguously is based on "an 
extension of credit, making available of a line of credit, or any default or breach by a borrower of a 
condition upon which credit was extended." 12 C.F.R. § 7.4001(a). A credit card holder fits neatly into 
the debtor role in a creditor/debtor relationship, which is essential to invoke § 85 of the Bank Act. In the 
instant case, Defendant’s OD fees stem from a deposit agreement between a bank and one or more of 
its depositors. Although a creditor/debtor relationship exists, the roles are reversed: the bank is the 
debtor and the depositor is the creditor. Thus, the threshold question is whether the OD fees in this case 
are "connected with credit extension or availability," 12 U.S.C. § 7.4001(a), and accordingly, whether the 
usury laws apply at all. 

Significantly, the Smiley Court approved the definition of "interest" found in 12 C.F.R. § 7.4001, 
which includes a reference to NSF charges. However, § 7.4001 clearly provides that NSF fees are 
interest if, and only if, the fee is a "payment compensating a creditor ... for an extension of credit." 12 
C.F.R. § 7.4001(a). In the present case, the NSF and OD fees charged to Plaintiff were not 
compensating Defendant for an extension of credit. The fees were charged for the processing of bad 
checks. Thus, the holding and reasoning of the Supreme Court in Smiley is inapplicable. * * * 

Plaintiff would argue that the word "loan" is intentionally broad, and covers all circumstances in 
which there has been a de facto loan. Plaintiff urges that even Defendant considers the honoring of 
checks drawn against overdrawn accounts an "unsecured extension of credit." Such a broad 
interpretation of this term places form over substance, in contravention of the intent and purpose behind 
the usury laws. 

Although a loan may exist regardless of the form of the transaction, "whether or not [a] 
transaction constitutes a loan, is to be determined from the surrounding facts in the particular case." 
Calcasieu-Marine Nat’l Bank of Lake Charles v. American Employers’ Ins. Co., 533 F.2d 290, 297 (5th 
Cir. 1976) (quoting source omitted). Courts should not interpret the transaction in a manner which would 
defeat the probable intentions of the parties. See id. at 296. 

The classic definition of a loan is "a contract by which one delivers a sum of money to another 
and the latter agrees to return at a future time a sum equivalent to that which he borrows." In re Grand 
Union Co., 219 F. 353,356 (2d Cir. 1914). Moreover, "to constitute a loan, there must be a contract 
whereby, in substance one party transfers to the other a sum of money which that other agrees to pay 
absolutely, together with such additional sums as may be agreed upon for its use." Id. (emphasis 
added). Essentially, it is a contractual arrangement between two parties. 

In contrast, a check "is a contract in writing by which the drawer contracts with the payee that 
the bank will pay to the payee therein the amount designated on presentation." Sawgrass Builders, Inc. 
v. Realty Coop., Inc., 323 S.E.2d 243,244 (Ga. Ct. App. 1984) (quoting source omitted). Unlike a loan 
note, which is a promise by the maker to pay a specified sum and described as a two-party 
instrument--the parties being the maker and a payee--a check constitutes an order on a third party, a 
bank, to pay a specified sum and is a three-party instrument--the parties being a drawer, a drawee or 
payor bank, and a payee. The differences between these types of instruments and underlying 
transactions are apparent in the respective definitions promulgated in the Uniform Commercial Code. 
Compare UCC § 3-104(f) (1990) (definition of check)with UCC § 3-104(e) (1990) (definition of note). 



The Supreme Court has noted the dichotomy between loan documentation and checks. See 
Don E. Williams Co. v. Commissioner of Internal Revenue, 429 U.S. 569 (1977). In that case, the Court 
declared that: 

The promissory note, even when payable on demand and fully secured, is still, as its name implies, only 
a promise to pay, and does not represent the paying out or reduction of assets. A check, on the other 
hand, is a direction to the bank for immediate payment, is a medium of exchange, and has come to be 
treated for federal tax purposes as a conditional payment of cash. 

Id. at 582-83. 

When a bank honors a check, it reasonably expects the check to be paid in the normal course of 
business. See Pioneer Valley Savings Bank v. Indemnity Ins. Co., 225 F. Supp. 404, 411 (N.D. Iowa 
1964), affd, 343 F.2d 634 (8th Cir. 1965). Checks, as the most common items handled by banks, are 
handled in bulk as cash items on the assumption that they will be honored in most cases; provisional 
credits are entered immediately at all stages of the collection process, and become final without further 
action upon payment by the drawee bank. See Calcasieu-Marine Nat’l Bank, 533 F.2d at 300 (citation 
omitted). 

The Court cannot agree with Plaintiff’s argument that the deposit agreement relative to Plaintiff’s 
checking account treats an overdraft as an application for advance credit. The implementation of OD and 
NSF fees was based on the banking industry’s awareness that a depositor often writes checks under the 
mistaken belief that he has, or will have, sufficient funds to cover the check, without any intent to apply 
for credit. The imposition of the fee is solely contingent upon the depositor’s failure to comply with the 
terms of the deposit agreement, which require the maintenance of sufficient funds to cover all checks 
presented. * * * 

In sum, as a matter of law, the Court finds that the payment of OD fees as consideration for 
honoring checks presented against overdrawn accounts is not the payment of interest under the deposit 
agreement. * * * [The court granted summary judgment in favor of NationsBank. The Eleventh Circuit 
affirmed based on the district court’s opinion]. 

Some banks promote a "bounce protection" program offered to customers who do not seek an 
overdraft line of credit. The bank has discretion on whether to cover a customer’s bounced check, point- 
of-sale debit transaction, or ATM withdrawal when there are not sufficient funds in the customer’s 
account and can charge the customer a bounce protection fee (usually equivalent in amount to the NSF 
fee) to cover the item. In the case of a check, this may save the customer the embarrassment of 
bouncing a check and possibly incurring another fee assessed by the check’s payee. Should such 
programs be subject to the Truth in Lending Act? Should the fee charged be considered interest for 
purposes of determining if the loan is usurious under state law? See Owen B. Asplundh, Bounce 
Protection: Payday Lending in Sheep’s Clothing, 8 N.C. Banking Inst. 349 (2004); Carolyn M. Gilliken, 
Note, Overdraft Protection Programs: Consumers Still in the Dark Under Regulation DD, 10 N.C. 
Banking Inst. 231 (2006). 

The FRB, OCC, FDIC, and NCUA issued final Joint Guidance on Overdraft Protection Plans in 
February 2005.70 Fed. Reg. 9127 (Feb. 24, 2005). The OTS issued separate guidance, 70 Fed. Reg. 
8428 (Feb. 18, 2005). The OTS’ position was that overdraft protection programs are not an extension of 
credit. The other agencies said they were extensions of credit, but not subject to TILA in most situations. 
See In re Washington Mutual Overdraft Protection Litigation (Sola v. Washington Mutual Bank FA), 201 
Fed.Appx. 409 (9th Cir. 2006) (overdraft charges are not "finance charges" under TILA). 

The FRB issued final amendments to Regulation DD, which implements the Truth in Savings 
Act. 70 Fed. Reg. 29582 (May 24, 2005) (codified at 12 C.F.R. pt. 230). The FRB stated that it might 



consider application of TILA and Regulation Z to overdraft programs in the future. The FRB also 
distinguished between programs that were "promoted" by banks, through advertising and pamphlets, 
and programs that were not so promoted. For the former, the bank would need to provide certain 
disclosures and report the aggregate current and year-to-date overdraft fees in periodic statements to 
customers. For overdraft protection programs that were not promoted by the bank, the bank need only 
disclose when and how fees would be charged in account information materials. 

Bank of America v. City and County of San Francisco 

United States Court of Appeals, Ninth Circuit, 2002. 

309 F.3d 551 (9th Cir. 2002), cert. denied, 538 U.S. 1069 (2003). 

SNEED, Circuit Judge. 

This appeal arises from the passage of municipal ordinances (the "Ordinances") by the cities of 
San Francisco and Santa Monica (the "Cities") prohibiting banks from charging ATM fees to non- 
depositors. Bank of America, Wells Fargo Bank, and the California Bankers Association (the "Banks") 
filed an action against the Cities seeking to invalidate the Ordinances. * * * 

In October and November of 1999, the cities of Santa Monica and San Francisco enacted 
virtually identical ordinances prohibiting "financial institutions" from charging ATM fees to non-depositors. 
The Ordinances define financial institutions as "any bank, savings association, savings bank, credit 
union, or industrial loan company," and target California’s two largest banks, Bank of America and Wells 
Fargo Bank. 

These Ordinances are enforced through private rights of action. Under the Ordinances, any 
consumer who pays an unlawful ATM fee may sue for "actual damages" of not less than $250 plus 
attorney fees and costs. In addition, punitive damages of up to $5,000 are allowed where the financial 
institution has engaged in a "pattern of willful violations." The Ordinances also permit consumers and 
municipal officials to seek injunctive relief. * * * 

The Cities allege that ATM fees charged to non-depositors harm consumers. They point out that 
non-depositors are charged twice for using an ATM.14 They insist that ATM fees unduly burden the 
elderly, the disabled, and the poor because of their "lower mobility and [their] relative lack of choice over 
which ATMs to use." 

The Cities also allege that ATM fees undermine competition in the local banking industry. The 
Cities argue that smaller banks and credit unions lose market share to larger banks because depositors 
seeking to avoid ATM fees transfer their accounts to banks that operate more ATMs in the Cities. 

The Banks reject the Cities’ characterization of the ATM market. They claim that ATMs are net 
"cost centers" for banks who on average lose between $8,000 and $11,000 annually per ATM. The 
Banks also dispute the Cities’ contention that ATM fees have led to greater concentration in the local 
banking industry. 

Additionally, the Banks argue that their ability to compete is impaired by the Ordinances. The 
Ordinances’ definition of financial institution does not include all ATM operators. For instance, credit card 
companies are exempt from compliance because the Ordinances’ limited definition of financial institution 
does not include them. This disparate treatment of ATM operators under the Ordinances would put the 
Banks at a competitive disadvantage. 

14[n.2] Nor does the fact that Congress amended the ECPA in 1996 to specifically exclude electronic 
funds transfers from the definition of an "electronic communication," see 18 U.S.C. § 2510(15) (1996), 
prevent Count I from stating a claim under § 2702(a)(1 ). That amendment did not take effect until 1996, 
well after the events giving rise to this case. 



Upon passage of the Ordinances, the Banks, not surprisingly, suspended ATM service to non- 
depositors. On November 3, 1999, the Banks filed a complaint against the Cities seeking a declaratory 
judgment that the Ordinances are preempted by the National Bank Act. * * * 

On January 20, 2000, the district court granted California Federal Bank’s ("Cal Fed") motion to 
intervene as a plaintiff in this action. The following day, Cal Fed filed its complaint against the Cities 
seeking a declaratory judgment that the Ordinances are preempted by the Home Owners’ Loan Act as 
applied to federal savings banks. * * * 

The district court found that the HOLA and the Office of Thrift Supervision’s ("OTS") regulations 
occupy the entire field of ATM fees with respect to federal savings banks. It also found that the HOLA 
and OTS regulations authorize federal savings banks to charge ATM fees. Thus, the district court held 
that HOLA preempt the Ordinances. The district court also held that the National Bank Act and the 
regulations of the Office of Comptroller of Currency ("OCC"), which permit nationally chartered banks to 
charge ATM fees, preempt the Ordinances. 

Because of these findings, the district court permanently enjoined the Cities from enforcing the 
Ordinances. The Cities appeal. * * * 

We find that the Ordinances are preempted by federal law and regulations and thus invalid by 
reason of the Supremacy Clause of the Constitution. In determining whether a municipal ordinance is 
preempted by federal law, our sole task is to ascertain the intent of Congress. Federal law may preempt 
state law in three different ways. First, Congress may preempt state law by so stating in express terms. 
Second, preemption may be inferred when federal regulation in a particular field is "so pervasive as to 
make reasonable the inference that Congress left no room for the States to supplement it." Rice v. Santa 
Fe Elevator Corp., 331 U.S. 218, 230 (1947). In such cases of field preemption, the "mere volume and 
complexity" of federal regulations demonstrate an implicit congressional intent to displace all state law. 
Third, preemption may be implied when state law actually conflicts with federal law. Such a conflict 
arises when "compliance with both federal and state regulations is a physical impossibility," Florida Lime 
& Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142-43 (1963), or when state law "stands as an 
obstacle to the accomplishment and execution of the full purposes and objectives of Congress," Hines v. 
Davidowitz, 312 U.S. 52, 67 (1941). 

The Cities contend that all preemption analysis begins with the presumption against preemption. 
This rests on the assumption that Congress did not intend to supplant state law. However, the 
presumption is "not triggered when the State regulates in an area where there has been a history of 
significant federal presence." United States v. Locke, 529 U.S. 89, 108 (2000). 

Congress has legislated in the field of banking from the days of McCulloch v. Maryland, 17 U.S. 
316, 325-26,426-27 (1819), creating an extensive federal statutory and regulatory scheme. The history 
of national banking legislation has been "one of interpreting grants of both enumerated and incidental 
’powers’ to national banks as grants of authority not normally limited by, but rather ordinarily pre- 
empting, contrary state law." Barnett Bank v. Nelson, 517 U.S. 25, 32 (1996). Indeed, since the passage 
of the National Bank Act in 1864, the federal presence in banking has been significant. Similarly, since 
the passage of the HOLA in 1933, OTS regulations have governed the "powers and operations of every 
federal savings and loan association from its cradle to its corporate grave." de la Cuesta, 458 U.S. at 
145. This court has recognized that regulation of federal savings associations by the OTS has been so 
"pervasive as to leave no room for state regulatory control." Conference of Fed. Sav. & Loan Ass’ns v. 
Stein, 604 F.2d 1256, 1260 (9th Cir. 1979), aff’d, 445 U.S. 921(1980). 

State regulation of banking is permissible when it "does not prevent or significantly interfere with 
the national bank’s exercise of its powers." Barnett Bank, 517 U.S. at 33. Thus, states retain some 
power to regulate national banks in areas such as contracts, debt collection, acquisition and transfer of 
property, and taxation, zoning, criminal, and tort law. Nevertheless, because there has been a "history of 
significant federal presence" in national banking, the presumption against preemption of state law is 



inapplicable. Locke, 529 U.S. at 108. 

* * * [W]e hold that the HOLA and OTS regulations together preempt conflicting state limitations 
on the authority of federal savings associations to collect fees for provision of deposit and lending- 
related electronic services and that prohibition of ATM fees by the Ordinances is therefore invalid under 
the Supremacy Clause of the Constitution. Because the ordinances are preempted for attempting to 
regulate the operations of federal savings banks, we do not discuss the alternate justifications for 
preemption including field preemption of deposit and lending-related activities as well as conflict pre- 
emption. 

We also find that National Bank Act preempts the Ordinances. 

National banks are "instrumentalit[ies] of the federal government, created for a public purpose, 
and ... subject to the paramount authority of the United States." Marquette Nat’l Bank v. First of Omaha 
Serv. Corp., 439 U.S. 299, 308 (1978). State attempts to control the conduct of national banks are void if 
they conflict with federal law, frustrate the purposes of the National Bank Act, or impair the efficiency of 
national banks to discharge their duties. First Nat. Bank v. California, 262 U.S. 366, 369 (1923). The 
supremacy of the federal government in regulating national banks has long been recognized. 

The National Bank Act of 1864 was enacted to protect national banks against intrusive 
regulation by the States. To fulfill this Congressional purpose, the Supreme Court has "interpret[ed] 
grants of both enumerated and incidental ’powers’ to national banks as grants of authority not normally 
limited by, but rather ordinarily preempting, contrary state law." Barnett Bank, 517 U.S. at 32. Therefore, 
in determining the preemptive scope of federal statutes and regulations granting a power to national 
banks, the Supreme Court has adopted the view that "normally Congress would not want States to 
forbid, or to impair significantly, the exercise of a power that Congress explicitly granted." Id. at 33. * * * 

The "business of banking" [in 12 U.S.C. § 24 (Seventh)] is not limited to the powers enumerated 
in § 24 (Seventh). NationsBank v. Variable Annuity Life Ins. Co., 513 U.S. 251,258 n. 2 (1995). 
Therefore, the OCC "may authorize additional activities if encompassed by a reasonable interpretation of 
§ 24 (Seventh)." Indep. Ins. Agents of Am., Inc. v. Hawke, 211 F.3d 638, 640 (D.C. Cir. 2000). 

Incidental powers include activities that are "convenient or useful in connection with the 
performance of one of the bank’s established activities pursuant to its express powers under the National 
Bank Act." M & M Leasing Corp. v. Seattle First Nat’l Bank, 563 F.2d 1377, 1382 (9th Cir. 1977), cert. 
denied, 436 U.S. 956 (1978). The incidental powers of national banks are thus not limited to activities 
deemed essential to the exercise of enumerated powers but include activities closely related to banking 
and useful in carrying out the business of banking. 

OCC Regulation § 7.5002 authorizes national banks to "deliver through electronic means and 
facilities any ... service that [they are] otherwise authorized to ... provide." 12 C.F.R. § 7.5002. Also, 
Regulation § 7.4003 authorizes national banks to operate ATMs pursuant to their incidental powers 
under 12 U.S.C. § 24 (Seventh). 12 C.F.R. § 7.4003. Finally, Regulation § 7.4002(a) authorizes national 
banks to collect "non-interest charges and fees, including deposit account service charges." 12 C.F.R. § 
7.4002(a). The establishment of such fees "are business decisions to be made by each bank ... 
according to sound business judgment and safe and sound banking principles." 12 C.F.R. § 
7.4002(b)(2).1~ These regulations make no distinction between depositors and non-depositors with 
respect to a national bank’s authority to collect fees for provision of authorized services. It follows that 
national banks may charge ATM fees to non-depositors. * * * 

lSThe FTC enforces consumer protection laws at the federal level, including antitrust laws, to ensure that 
markets are free from restrictions that harm consumers and that consumers are not subject to fraud, or 
unfair or deceptive business practices. The FTC enforces the GLBA privacy provisions and the FCRA as 
to entities subject to those laws that are not otherwise regulated by one of the federal bank regulatory 
agencies. 



We give "great weight" to any reasonable construction of a regulatory statute adopted by the 
agency charged with its enforcement. Clarke v. Secs. Indus. Ass’n, 479 U.S. 388, 403 (1987). "As the 
administrator charged with supervision of the National Bank Act, the [OCC] bears primary responsibility 
for surveillance of ’the business of banking’ authorized by § 24 Seventh." NationsBank, 513 U.S. at 256. 

In its amicus brief and in two interpretive letters issued following passage of the Ordinances, the 
OCC has construed the incidental powers of national banks under § 24 (Seventh) as encompassing the 
provision of ATM services to nondepositors at a charge. The OCC’s position is reasonable and thus 
entitled to "great weight." NationsBank, 513 U.S. at 256-57.16 

The depositing of funds and the withdrawal of cash are services provided by banks since the 
days of their creation. Indeed, such activities define the business of banking. Although the ATM is a 
relatively new technology, the deposit and lending-related services offered through ATMs are traditional 
banking functions. As we held in M & M Leasing Corp., "the National Bank Act did not freeze the 
practices of national banks in their nineteenth century forms .... We believe the powers of national banks 
must be construed so as to permit the use of new ways of conducting the very old business of banking." 
563 F.2d at 1382. In our view, the widespread use of ATMs by banks to deliver deposit and lending- 
related services exemplifies a "new way[]of conducting the very old business of banking." Id. 

We find no support in the Cities’ contention that the charging of ATM fees to non-depositors 
renders the provision of ATM services beyond the incidental powers granted to national banks under § 
24 (Seventh). As held in First Union Nat’l Bank v. Burke, 48 F. Supp. 2d 132, 147 (D. Conn. 1999), the 
notion that "determination of state regulatory authority over national banks’ ATM services is predicated 
on who accesses the ... ATMs, is without legal authority or sound rationale. The ATM service offered to 
[]non-depositors allows them to access their accounts at their own banks from a different geographic 
location and logically constitutes part of banking business." 

The language of the National Bank Act provides no support for the Cities’ position. To the 
contrary, Regulation § 7.4002(a) authorizes national banks to collect "non-interest charges and fees." 12 
C.F.R. § 7.4002(a). 

We hold that the National Bank Act and OCC regulations together preempt conflicting state 
limitations on the authority of national banks to collect fees for provision of deposit and lending-related 
electronic services and that prohibition of ATM fees by the Ordinances is therefore invalid under the 
Supremacy Clause of the Constitution. 

The Cities contend that the EFTA authorizes states to regulate ATM fees as a consumer 
protection measure. This argument fails on two grounds. First, regulation of ATM fees is not the type of 
consumer protection measure contemplated by the EFTA. Second, the EFTA’s anti-preemption provision 
does not preclude preemption of state laws by the HOLA and the National Bank Act. 

The Ordinances purport to protect consumers against "excessive fees" and "anti-competitive" 
business practices that encourage consumers to hold their accounts at national banks who operate more 
ATMs in the Cities than state-chartered financial institutions. The Cities claim that prohibition of ATM 
fees is the type of consumer protection measure contemplated by the EFTA. However, the language and 
legislative history of the EFTA point to the contrary. 

The stated purpose of the EFTA is to "provide a basic framework establishing the rights, 
liabilities, and responsibilities of participants in electronic fund transfer systems." 15 U.S.C. § 1693(b). 
The EFTA’s "primary objective ... is the provision of individual consumer rights." Id. 

The language of the EFTA indicates that the consumer protection measures contemplated by it 
are aimed at promoting disclosure, preventing fraud, and allocating liability. See 15 U.S.C. § 1693c 

16The FACT Act also presents the federal response to the growing problems associated with identity 
theft. 



(requiring disclosure of terms and conditions of electronic transfers); § 1693d (requiring documentation 
of transfers); § 1693e (requiring a writing for preauthorized electronic fund transfers); § 1693f 
(establishing procedures for error resolution); § 1693g (outlining consumer liability); § 1693h (outlining 
the liability of financial institutions); § 1693i (establishing requirements for issuance of cards); § 1693j 
(suspending consumer obligations in instances of system malfunction); § 16931 (prohibiting waiver of 
consumer rights under the EFTA). 

The EFTA’s ambit thus extends to regulation of ATM transactions. 15 U.S.C. § 1693a(6). 
However, the EFTA does not regulate ATM fees. Prohibition of ATM fees is not the type of consumer 
protection measure contemplated by the EFTA. The EFTA was enacted to prevent fraud, embezzlement, 
and unauthorized disclosure in electronic fund transfers, not to regulate service fees charged by financial 
institutions. 

This is evident from the passage of the ATM Fee Reform Act of 1999, which requires that ATM 
operators who impose a fee notify customers of imposition of the fee and of the amount and prohibits 
charging a fee unless the customer elects to continue with the transaction after receiving notice. 15 
U.S.C. § 1693b(d)(3). By requiring that ATM operators notify customers of imposition of fees, Congress 
recognized that ATM operators can charge fees. Therefore, the prohibition of ATM fees is not the type of 
consumer protection measure contemplated by the EFTA. 

The EFTA contains an anti-preemption provision which provides that state laws affording greater 
protection to consumers than the EFTA are not preempted by the EFTA. It provides: 

This subchapter does not annul, alter, or affect the laws of any State relating to electronic fund transfers, 
except to the extent that those laws are inconsistent with the provisions of this subchapter, and then only 
to the extent of the inconsistency. A State law is not inconsistent with this subchapter if the protection 
such law affords any consumer is greater than the protection afforded by this subchapter. 

15 U.S.C. § 1693q (emphasis added). 

The Cities insist that § 1693q empowers them to regulate ATM fees charged by national banks 
and federal savings associations as a consumer protection measure. They claim that the EFTA’s anti- 
preemption provision saves the Ordinances against preemption by the HOLA and the National Bank Act. 
However, the plain language of § 1693q indicates that it is limited to the EFTA. Section 1693q’s 
reference to "this subchapter" indicates that the EFTA’s anti-preemption provision does not apply to 
other statutes. 

In Bank One v. Guttau, 190 F.3d 844 (8th Cir. 1999), the Eighth Circuit rejected the same 
argument raised by the Cities here that the EFTA’s anti-preemption provision authorizes states to 
regulate ATMs operated by national banks irrespective of whether the state regulations are preempted 
by the National Bank Act. The Eighth Circuit explained that the EFTA’s "anti preemption provision is 
specifically limited to the provisions of the federal EFTA, and nothing therein grants the states any 
additional authority to regulate national banks." Id. at 850. It thus held that a state regulation restricting a 
national bank’s placement of, and advertising on, ATMs was preempted by the National Bank Act 
notwithstanding the EFTA’s anti-preemption provision. Id. 

Because the EFTA’s anti-preemption provision is limited to the EFTA, it does not save the 
Ordinances against preemption by the HOLA and the National Bank Act. * * * 

We hold that the HOLA and OTS regulations preempt the Ordinances from prohibiting federal 
savings associations to charge ATM fees to non-depositors. We also hold that the National Bank Act and 
OCC regulations preempt the Ordinances from prohibiting national banks to do the same. We further 
hold that the EFTA does not rescue the Ordinances from preemption. * * * 



The amendments to the Electronic Funds Transfer Act (EFTA) referred to in the Bank of 
America case were made in sections 702,703 and 705 of GLBA. These amendments require disclosure 
of ATM surcharges. The Federal Reserve Board’s revised Regulation E provides further details. See 66 
Fed. Reg. 13,409 (Mar. 6, 2001) (codified at 12 C.F.R. pt. 205). An ATM surcharge must now be 
disclosed prominently and conspicuously on the ATM screen or on paper before the consumer has 
committed to the transaction. 

Questions and Notes 

1. VVhy might banks not be interested in developing products designed to attract the 10% of 
American families without bank accounts to the banking system? You may wish to compare the basic 
checking account products offered by local banks and local credit unions. Do some institutions offer 
substantially better accounts for low balance customers? What are the requirements to become a 
member of the local credit union? VVhy may credit unions often offer "better" account options than 
banks? 

2. What is the penalty for withdrawing a certificate of deposit prior to its maturity date? Compare 
the interest rates offered by local depository institutions on different maturities of CDs for different 
amounts. Why do most banks pay higher interest on CDs with longer maturities? 

3. There has been some litigation on whether banks may post checks for payment from 
customers’ accounts based on amount, starting with the highest check. The effect of this high-to-low 
payment policy is that if the customer has insufficient funds in his account to honor all the checks 
presented for payment against the account, more checks are returned for insufficient funds (and more 
bank charges are incurred) than if the bank payed the checks starting with the lowest dollar amount 
checks. Banks have argued that often the highest dollar amount checks are more important to the 
customer (i.e., the mortgage check or car payment check) than the lower dollar items, and that therefore 
high-to-low represents the payment order preferred by most consumers. The Uniform Commercial Code 
provides in § 4-303(b) that items may be paid in "any order." Pursuant to this authority a bank’s policy of 
paying checks in order from high-to-low has been upheld. Smith v. First Union National Bank, 958 
S.W.2d 113 (Tenn. Ct. App. 1997). 

4. Do ATM surcharges put small banks without extensive ATM networks at a competitive 
disadvantage with banks with a larger number of ATMs? If ATM surcharge fees are used to pay for 
expanded ATM networks, does this justify their assessment and serve to advance the interests of 
consumers? Some smaller banks have decided to pay ATM surcharge fees for their customers using the 
ATMs of other banks. Although this presents some cost for the bank, it provides the customer with free 
access to any ATM. Surcharge-Free ATMs Help Smaller Banks Compete, US Banker, July 2006, at 34. 

5. The United States Court of Appeals for Fifth Circuit determined that 12 C.F.R. § 7.4002(a), 
which permits national banks to "charge its customers non-interest charges and fees" for authorized 
services, preempted a Texas statute prohibiting banks in Texas (including national banks) from charging 
non-account holders for cashing checks drawn on the bank (so-called "on us" checks). Wells Fargo Bank 
of Texas N.A.v. James, 321 F.3d 488 (5th Cir. 2003). The court noted 

The primary ambiguity lies in whether non-account holding payees are "customers" for the purpose of 
the regulation. The OCC interprets "customers" to include any person who presents a check for 
payment. Certainly this is not he only reasonable interpretation of § 7.4002(a), and it is perhaps not even 
the most natural reading of "customer." For example, one might easily understand "customer" to ... 
include primarily those individuals with whom the Banks exchange services and remunerations, rather 
than payees seeking payment for executory negotiable instruments. Nevertheless, we find it neither 
unwarranted nor unreasonable to define customer as anyone who seeks payment for a check from the 
bank. In doing so, the payee avails himself of the servants and services of the bank. We conclude, 
therefore, that the OCC interpretation is not a clearly erroneous interpretation, and the district court 
properly deferred to it. 



Id. at 495. 

Wells Fargo and Bank of America settled lawsuits brought over fees they charged to 
noncustomers to cash paychecks in California. The cases were brought pursuant to a California labor 
statute which requires that paychecks "be negotiable and payable in cash, on demand, without 
discount." Jim Cole, In Brief: Wells Settles Calif. Paycheck Fee Suit, Am. Banker, Sept. 7, 2005. The 
banks may still charge the check-cashing fee to noncustomers, but agreed as part of the settlement to 
provide some deposit and account services to employers and employees for a specified period without 
fees. 

6. Whether overdrafts may be assessed against public benefit payments, such as Social 
Security, directly deposited to a customer’s account has also been hard-fought in California courts. In 
2002, the Ninth Circuit held that federally chartered financial institutions could offset overdrafts against 
directly deposited Social Security payments. Lopez v. Washington Mutual Bank, FA, 302 F.3d 900 (9th 
Cir.), opinion amended on denial of rehearing, 311 F.3d 928 (9th Cir. 2002). The California Supreme 
Court, however, will consider the same issue in Miller v. Bank of America N.T. & S.A., 56 Cal.Rptr.3d 
471 (2007). At the trial of this case, Bank of America was ordered to pay $1.5 billion to the affected 
customers. The OCC issued a favorable interpretive letter rebuffing the argument that California state 
law is applicable debt collection under 12 C.F.R. § 7.4007(c)(4), by finding that processing an overdraft 
and collecting the overdraft fee is not collecting a debt but rather is an activity connected with 
maintaining a deposit account. OCC Interpretive Letter No. 1082 (June 2007), available at 
<LT>www.occ.treas.gov/interp/jun07/int1082 .pdf<GT>. 

(2) Check 21 

The Check Clearing for the 21st Century Act (Check 21) (effective October 28, 2004) removes 
the requirement that banks process and route original checks and permits banks to transfer electronic 
image of checks. Banks are not required to transmit or receive electronic images of checks, but if they 
cannot accept a digital images of a check they are required to accept an Image Replacement Document 
(IRD), which is also referred to as a "substitute check" and is a paper printout of the document’s image. 
So far, banks have been cautious in embracing the imaging technology. So the law’s real benefits of 
savings on transportation and processing costs and faster posting of items will not be fully realized until 
there has been widespread adoption of the imaging process. 

Deposit holders will receive IRDs instead of cancelled checks in their monthly bank statements. 
Once the transfer of images is fully embraced, it is likely that float time will be substantially reduced. 
Bank customers may find that reduced float periods results in more bounced checks. One expert 
estimates that if float time is reduced by one-half a day, the number of bounced checks will increase by 
20%. The Fed’s revisions to Regulation CC required by Check 21 are at 69 Fed. Reg. 47290 (Aug. 4, 
2004) (codified at 12 C.F.R. pt. 229). 

(3) Deposit Interest Rate Regulation 

After the 1929 stock market crash, Congress attempted to quell what it viewed as potentially 
ruinous competition among banks based on interest rates paid to depositors. Congress was also 
concerned with the New York "call" money market, in which New York City banks attracted deposits from 
country banks by paying interest. Those funds were then loaned to stockbrokers who reloaned the 
money to customers to finance the purchase of stock (i.e., margin loans). This practice was thought to 
have diverted funds from more important industrial uses and to have played a large role in the 
speculative excesses occurring before the stock market crash of 1929.17 Interest rate competition and 
the call money market were addressed when, in the Banking Act of 1933, Congress forbade the 
payment of interest on demand deposits and placed a ceiling on the rate of interest that could be paid on 
savings accounts. 

17See Deborah Bach, AT & T Patent Settlement Worries Financial Firms, Am. Banker, Jan. 5, 2001, at 1 
(discussing AT & T’s settlement agreement with an inventor who holds patents on numerous systems 
commonly used by banks). 



Because many banks subject to these ceilings experienced disintermediation during the inflation 
of the 1970s, Congress repealed the ceilings in 1980. With market interest rates well in excess of the 
interest rate ceilings, bank depositors withdrew their funds and reinvested in money market mutual funds 
and other investments perceived as equally safe, but much more remunerative. Congress also approved 
the payment of interest on transaction accounts that were called NOW (negotiable order of withdrawal) 
accounts, although this type of account was available only to individual customers and not business. 

Congress continues to receive requests to repeal the prohibition on the payment of interest on 
demand accounts. The proposals are of[en linked with a proposal that the Federal Reserve pay banks 
interest on funds held on deposit at the regional Federal Reserve banks to satisfy the Fed’s reserve 
requirements. As reported in Chapter 3, the Federal Reserve banks may begin paying interest on bank 
deposits of reserves in 2011. In the meantime, banks have helped their business customers reduce the 
amounts of money kept in noninterest bearing accounts. Cash management services to corporations are 
big business at many banks. The following case describes one such process. 

Cf Industries, Inc. v. Commissioner of Internal Revenue 

United States Tax Court, 1991. 

T.C. Memo. 1991-568, modifiedin part, 995 F.2d 101 (7th Cir. 1993). 

GOFFE, Judge. 

* * * CF is the parent corporation of three operating subsidiaries * * * The parent and the 
subsidiaries operate on a nonexempt cooperative basis within the meaning of section 1381(a)(2) of 
subchapter T. 

Ownership of CF is made up of 18 shareholder patrons. * * * Each shareholder patron owns one share of 
CF’s common stock and the board of directors is composed of one representative from each of the 
shareholder patrons. 

Petitioner’s primary business is the manufacture and distribution of chemical fertilizers, 
specifically nitrogen, phosphate, and potash. During the years in issue, CF held approximately 20 
percent of the domestic nitrogen and phosphate fertilizer markets and approximately 16 percent of the 
domestic potash market. CF also engages in mining and sales activities which pertain to its fertilizer 
business. * * * 

A properly managed business with fluctuating capital must have procedures for administering 
operating cash. Because the fertilizer industry is so volatile, it is essential that operating cash be retained 
in a safe and readily available form. To meet its immediate needs, it is appropriate for a business to 
place its operating cash in safe, liquid, money-market instruments. Financial prudence requires that the 
business attempt, to the best of its ability, to stagger the maturities of its money-market instruments so 
that favorable terms can be obtained on cash which would otherwise be idle. The short-term placement, 
however, must not compromise safety and liquidity. * * * 

CF employs a full-time cash manager, Eric Bergstrom, to manage cash flow. Mr. Bergstrom, in 
consultation with other management personnel at CF, continuously monitors and evaluates CF’s cash 
needs, and when the company has more cash than is required to meet that day’s business needs, he 
purchases short-term, liquid money-market instruments with that excess cash. When CF does not have 
sufficient cash to meet that day’s business needs, Mr. Bergstrom arranges short-term borrowing. * * * 

In order to accommodate the financial aspects of its operation, CF maintained a "concentration 
banking account" system with Continental Illinois National Bank (Continental Illinois) in Chicago, Illinois, 
for the various members of the consolidated group. The concentration account system was composed of 
a primary concentration account at Continental Illinois and numerous subaccounts at Continental Illinois 



and other banks. In addition, CF had numerous Iockbox accounts at banks near the offices of CF’s 
shareholder patrons. 

Cash received from CF’s operations was deposited into the concentration account, the Iockbox 
accounts, or the subaccounts. Funds were generally disbursed from the subaccounts. Each of the 
subsidiaries of CF’s cooperative group maintained one or more bank accounts in which there were some 
small balances. Other subaccounts were maintained as "zero balance" accounts. That is, balances in 
these accounts at the end of the day were transferred into the concentration account. When funds were 
required for payment, the amount was transferred from the primary concentration account to the 
appropriate sub-account. 

The overall purpose of CF’s concentration account system was to marshall as much of CF’s 
cash resources as possible into one account. CF could then manage all of its cash efficiently and 
purchase money-market instruments when cash was not needed to cover checks that had already been 
written or to meet compensating balance requirements. Apart from the cash management just described, 
CF did not further divide its cash into categories. All of its cash was treated equally and it was not put 
into additional or different accounts or categories. Nor was CF’s cash assigned labels for such items as 
operations, long-term investments, or other uses. 

CF earned $6,552,362 in interest income in 1980 from placing temporarily surplus cash in 352 
short-term money-market instruments. * * * 

CF attempted to stagger the maturities of its money-market instruments so that the instruments 
would mature at, or near, the time the cash might be needed in CF’s business. CF placed surplus cash 
in instruments with maturities longer than 1 month only when it had sufficient cash placed in instruments 
of shorter duration that could meet foreseeable business needs within that 1-month period. * * * 

The issue presented is whether the interest income from short-term money-market instruments 
earned by petitioner was derived from "business done with or for [its] patron[s]" within the meaning of 
section 1388(a)(1). If the interest income is patronage-sourced, then it is taxed only once, usually to the 
patron. If it is not patronage-sourced, then the income is fully taxable to the cooperative and, if paid out 
in dividends to the patrons, it is taxed as income to the patrons as well. Sec. 1382(b). * * * 

[The court concluded, as modified by the Seventh Circuit, that the interest income which the 
petitioners received from short-term money market instruments was patronage-sourced and not taxable 
to the cooperative.] 

Questions and Notes 

1. Sweep accounts are those that sweep amounts on deposit in a non-interest bearing checking 
account into an interest-bearing account or investment at the end of each day. 

2. If the prohibition against payment of interest on business checking accounts is removed, what 
is likely to happen to the business practices described in the CF Industries case? Would it be better to 
pay interest on business checking accounts and devote the resources used to devise sophisticated cash 
management processes to other uses? 

3. Lockbox arrangements assist bank customers in speeding up the collection of checks written 
to them. The bank assists its customer in setting up a Iockbox in which payments made to the bank 
customers are sent. The bank controls the Iockbox and deposits the checks as soon as they are 
received, providing faster collection than if the customer received payments at its business site and then 
took them to the bank for deposit. 

C. Deposit Insurance 

Federal deposit insurance was implemented by the Banking Act of 1933. It helps to prevent 



bank runs or panics because customers have no need to withdraw amounts on deposit at a bank--even 
if the bank is failing--if the government has guaranteed the depositor will receive back the amount of his 
deposit. Interestingly, President Roosevelt was not initially a proponent of federal deposit insurance. 

Any system of insurance, including federal deposit insurance, is affected by "moral hazard." This 
is the term for taking excessive risks or hazards because the loss will not be borne directly by the risk- 
taker, but by the insuring entity. Furthermore, the depositors of federally insured depository institutions 
have little incentive to monitor the behavior of the debtor because they are covered by the federal 
deposit insurance guarantee. This guarantee permits the bank to raise funds by offering a risk-flee rate 
of return, even as the bank engages in increasingly risky behavior or approaches insolvency. 

In private insurance schemes, the moral hazard of insurance is controlled by risk-adjusted 
premiums, deductibles, co-insurance, exclusions for intentional conduct, and limits on policy coverage. 
The deposit insurance system has always had coverage limits, but only began pricing premiums based 
on risk after the passage of FDICIA in 1991. 

If a bank becomes insolvent, the FDIC guarantees that depositors will be compensated up to the 
coverage amount, which currently stands at $100,000 per depositor. As a practical matter, most failed 
institutions are sold to another institution that purchases the assets and assumes the liabilities (including 
the uninsured deposits) of the failed institution. Thus, even those depositors with more than $100,000 on 
deposit in a single account often lose no money if their bank fails. Depositors, the largest category of 
bank creditors, therefore have little incentive to monitor the bank or its future prospects. 

(1) Amount of Coverage 

Federal deposit insurance is required for national banks and state member banks. Although 
there is no federal statutory mandate that state nonmember banks obtain federal deposit insurance, as a 
practical matter, all state banks have elected to obtain this coverage. Indeed, in many states federal 
deposit insurance coverage is a prerequisite to obtaining a state charter. 

When begun in 1934, federal deposit insurance was in the amount of $2,500 per account. The 
amount steadily increased over the years until 1980, when the Depository Institutions Deregulation and 
Monetary Control Act of 1980 increased coverage from $40,000 per account to $100,000 per account. 
Based on the Consumer Price Index, $100,000 of deposit insurance has lost roughly half of its value 
since 1980. When the coverage limit was last increased to $100,000, Congress felt the dramatic 
increase was necessary to attract back depositors who had withdrawn their funds from banks and put 
them in higher interest money market mutual funds. In the Federal Deposit Insurance Reform Act, Pub. 
L. No. 109-171,120 Stat. 9 (Feb. 8, 2006), deposit insurance coverage for certain retirement accounts 
was increased to $250,000, and subject to further adjustment for inflation every five years. 12 U.S.C.A. § 
1821 (a)(3)(A). Moreover, the new standard maximum deposit insurance amount (SMDIA) of $100,000 
will be subject to adjustment because of inflation in the discretion of the FDIC and NCUA boards 
beginning on April 1,2010, and subject to further adjustment every five years. Id. at § 1821(a)(1 )(E). 

Until 1989, thrift deposits were insured by the Federal Savings and Loan Insurance Corporation 
(FSLIC). That agency’s functions were terminated and transferred to the FDIC when FSLIC became 
insolvent during the savings and loan crisis. Two separate funds, the Savings Association Insurance 
Fund (SAIF) and the Bank Insurance Fund (BIF), were then established. The 2006 Act merged the two 
deposit funds into one fund called the Deposit Insurance Fund (DIF). Credit union deposits are insured 
by the National Credit Union Share Insurance Fund (NCUSlF). 

Prior to 1991, banks paid a fiat rate of 12 cents per $100 of deposit for deposit insurance. The 
Federal Deposit Insurance Corporation Act (FDICIA) of 1991 instituted a system of risk-based deposit 
insurance premiums with the risk-adjusted premiums ranging between 0 and 27 cents per $100 of 
deposits. For the last twenty years, 95% of banks have not paid deposit insurance premiums. Joe Adler, 
In brief: FDIC to Set Deposit Insurance Premiums, Am. Banker, Oct. 26, 2006. Under the new statute, 
the FDIC board has discretion to set insurance assessments, guided by a list of statutory factors, subject 



to the proviso that no bank "shall be barred from the lowest-risk category solely because of size." 12 
U.S.C.A. § 1817(b)(2). The FDIC board, pursuant to the new statute, has the discretion to charge 
assessments to well-capitalized and well-managed banks even when the insurance fund is at or exceeds 
its designated reserve ratio. This will help to avoid insurance assessment volatility when the required 
minimum ratio is not met. 

The FDIC’s final rule decreases the number of risk categories from nine to four--I, II, III, and 
IV--with category I (the least risky category) populated by well-capitalized banks--currently 95% of all 
insured institutions. 71 Fed. Reg. 69282 (Nov. 30, 2006) (codified at 12 C.F.R. pt. 327). Risk Category I 
banks will be charged an assessment rate that varies between five and seven basis points, while Risk 
Category II, III, and IV banks will be charged rates of 10, 28, and 43 points, respectively. 

Further, differentiation will be made between large banks (assets of $10 billion or greater), small 
banks (assets of less than $10 billion), and new banks (those established within the last five years). Id. 
All new banks will be assessed the maximum Risk Category I rate. The FDIC will examine small banks 
within Risk Category I and determine the assessment rate on an individual basis. Large institutions in 
Risk Category I will be placed in one of several risk "buckets" based on CAMELS ratings, Iong-tem debt 
ratings, and for some "smaller" large institutions call report data. Id. A one-time assessment credit will be 
calculated and awarded to banks that were in existence as of December 31, 1996.12 U.S.C.A. § 
1817(e). 

Until the 2006 Act, the FDIC was required to keep a reserve equal to 1.25% of all insured 
deposits (or $1.25 per $100 of deposits). This reserve is to fund deposit insurance claims. When the 
reserve ratio was in excess of the required minimum, the FDIC was not permitted to assess premiums 
for the lowest risk banks. The 2006 Act replaced the rigid 1.25% reserve ratio requirement with a range 
between 1.15% to 1.5% of insured deposits. 12 U.S.C.A. § 1817(b)(3). Each year the FDIC board is to 
designate the reserve ratio applicable for the upcoming year. Id. For 2006, the FDIC board has left the 
reserve ratio at 1.25%. 71 Fed. Reg. 41,973 (July 24, 2006). Dividends may be awarded by the FDIC if 
the reserve ratio exceed 1.5% of insured deposits. If the reserve ratio is between 1.35% and 1.5%, 
institutions will receive a dividend equal to 50% of the excess. 12 U.S.C.A. § 1817(e). Moreover, insured 
banks in existence on December 31, 1996, that paid deposit insurance premiums prior to that date are 
eligible for an "assessment credit" based on their share of the assessment base as of that date. This 
provision of the 2006 Act ensures that the over 800 banks and thrifts established after the federal 
deposit insurance fund was recapitalized that have never paid for deposit insurance because the deposit 
insurance fund’s balance has, for their entire existence, remained in excess of 1.25% of insured 
deposits, not enjoy a free ride off the established institutions which paid premiums that created the 
reserve.18 

(2) VVho Is Covered 

Deposit insurance is currently provided up to the SMDIA (now $100,000) per depositor at an 
institution. Federal deposit insurance coverage per person is unlimited, however. One individual could 
have an account at every insured institution, each of which would be fully guaranteed by the FDIC up to 
$100,000 in amount. Depositors of large sums of money may use the services of a deposit broker to 
divide their money among several different banks to gain expanded deposit insurance coverage and to 
seek the highest deposit interest rates available. 

A depositor who has multiple accounts at one institution should be aware that the accounts will 
be aggregated for the purposes of determining federal deposit insurance coverage. Let’s suppose Jerry 
has two accounts at First Bank as shown below. 

First Bank 

18[n.5] See, e.g., OCC Bulletin 98-3, Technology Risk Management-Guidance for Bankers and 
Examiners (Feb. 4, 1998). 



ABC5, SIZE-8 PICAS, TYPE-PDI 

Jerry’s effective insurance coverage is $100,000, with $10,000 of his deposits being uninsured. 

Let’s suppose instead that Jerry and Marcia have joint accounts at First Bank as shown below. 

First Bank 

ABC6, SIZE-8 PICAS, TYPE-PDI 

How much is Jerry and Marcia’s effective insurance coverage? Until a relatively recent 
regulatory change, Jerry and Marcia’s joint accounts received only $100,000 of deposit insurance 
coverage. The new regulations provide, however, that each joint account holder should receive up to 
$100,000 of insurance coverage. 12 C.F.R. § 330.9. Jerry’s half of the accounts is $55,000, well within 
the coverage limit of $100,000. Jerry’s interest in the joint accounts is fully insured. Marcia’s half of the 
account is $55,000 and she is fully insured as well. If three people were on a joint account, there would 
be effective deposit insurance coverage up to $300,000.19 

Only deposits are covered by deposit insurance. Customer balances in mutual funds sold by the 
bank or brokerage balances maintained in a securities affiliate are not insured by the FDIC. 

Questions and Notes 

1. The FDIC’s website contains a deposit insurance estimator program. It is called EDIE 
(Electronic Deposit Insurance Estimator), <LT>www2.fdic.gov/edie/index.html<GT>. You may wish to 
run the example given above for Jerry and Marcia through this program to see if it provides the same 
result, or devise your own example. 

2. Should the amount of federal deposit insurance coverage be per person across all 
institutions? Is the FDIC insuring the depositor or the solvency of the institution which holds the deposit? 

3. Small banks were especially grateful that the 2006 Act permits the SMDIA to increase, based 
on certain indicators, above $100,000. Why do you think small banks often care more about this than 
larger institutions? 

4. References relating to the 2006 Act and prior deposit insurance reform proposals are listed on 
the FDIC’s website at <LT>www.fdic.gov/deposit/insurance/initiative/index.html<GT>. 

D. Brokered Deposits 

Brokered deposits come to a bank from a deposit broker who is seeking to split a customer’s 
deposits among institutions to obtain full FDIC coverage and to earn the best interest rates available on 
those deposits. Brokered deposits are sometimes referred to as "hot money" because they are not a 
stable supply of funding for banks. If a higher interest rate is available elsewhere, the broker is likely to 
move the deposit to an institution offering a higher rate (if the deposit may be withdrawn without penalty). 

Gary Plastic Packaging Corp. v. Merrill Lynch, Pierce, Fenner & Smith, Inc. 

United States Court of Appeals, Second Circuit, 1985. 

756 F.2d 230. 

CARDAMONE, Circuit Judge. 

19[n.6] 66 FR 8,616 (Feb. 1,2001). These guidelines implement the requirements of section 501(b)of 
GLBA, at 15 U.S.C. 6801. 



On this appeal we must determine whether a program devised by defendants Merrill, Lynch, 
Pierce, Fenner & Smith, Inc. (Merrill Lynch) and its wholly-owned subsidiary, Merrill Lynch Money 
Markets, Inc. (Money Markets), to sell bank certificates of deposit (CDs) is within the compass of the 
federal securities law. In Marine Bank v. Weaver, 455 U.S. 551 (1982), the Supreme Court held that a 
conventional CD purchased from an issuing bank is not a security under the antifraud provisions of the 
federal securities laws. Nonetheless, the Court stated that each transaction must be analyzed on the 
content of the particular instrument involved and the factual setting as a whole. The possibility that in 
certain circumstances a CD might be a security within the scope of the federal securities laws was 
specifically left open. 

The complaint alleges that defendants publish the Money Market Information Bulletin, which tells 
prospective customers that Merrill Lynch has available negotiable, insured, and liquid $100,000 CDs, for 
which they will maintain a secondary market. Defendants advertise that they screen daily a large group 
of quality banks to provide their customers with CDs with "competitive" yields from a variety of issuers. 
They represent that they will monitor the creditworthiness of issuing banks on a regular basis, and they 
discourage potential customers from seeking to deal directly with those banks. If the allegations of 
plaintiffs amended complaint are true, this sales message might be characterized as artful, but certainly 
not candid. 

Plaintiff, who purchased 12 of the $100,000 CDs, claims that these certificates are not those 
regularly available at the issuing banks. Instead, plaintiff asserts that these CDs are specially created, 
issued and sold only to Merrill Lynch customers. Most significantly, plaintiff alleges that the rates of 
interest on the Merrill Lynch CDs were lower than the rates paid by the banks on their ordinarily issued 
CDs and that defendants pocketed the difference between the rates as an undisclosed commission. 
From the gold that flows through a broker’s hands, a small shaving may be taken as commission. Yet, 
credibility and confidence in the market may demand that the amount of this shaving be revealed to 
investors. At this early stage of the litigation, before any discovery, it is difficult to discern if there is merit 
to plaintiffs claims against these defendants. It is sufficient to say that in our view plaintiffs complaint 
states a cause of action and should not have been dismissed on defendants’ motion for summary 
judgment. * * * 

When, in 1982, plaintiff ordered 12 CDs from Merrill Lynch, Money Markets contacted financial 
institutions in various parts of the country, and purchased the CDs. For each certificate of deposit 
purchased, Gary Plastic received an order ticket and a confirmation slip from Merrill Lynch. The actual 
CDs were held by the "delivery agent," Manufacturers Hanover Trust Company, and when they matured 
Gary Plastic received all principal and interest due it under the terms of the confirmation slips. 

On May 20, 1983, plaintiff brought this action. The gravamen of the complaint was that the 
interest rates shown on the customer confirmation slips were lower than the interest rates actually paid 
by the banks according to the terms of the deposit certificates. The complaint further asserted that while 
defendants in the Money Market Information Bulletin purported to perform its services free of charge, 
they actually retained the difference between the rate shown on the confirmation slip and the actual 
certificate of deposit rate as an "excessive, undisclosed commission." Plaintiff further charged that the 
Bulletin omitted and misrepresented material facts in violation of the antifraud provisions of the 1933 and 
1934 Acts and that in violation of § 5(a) of the 1933 Act, defendants sold the CDs when no registration 
statement was in effect. 

On April 17, 1984 plaintiffs counsel met informally with Merrill Lynch employees and, for the first 
time, learned how Merrill Lynch operated its CD Program. Although the information plaintiff obtained 
during that meeting was far from complete, plaintiff realized that some of the factual assumptions upon 
which its complaint was based were incorrect. The complaint’s premise that the confirmation slips and 
the certificates of deposit stated different rates of interest was inaccurate. In its proposed amended 
complaint plaintiff has set forth the facts that came to light during the meeting. Essentially, Merrill Lynch 
determines on a given day the lowest interest rate it can market (the "competitive" rate) and has its 
subsidiary Money Markets purchase CDs in bulk from various banks at that rate. The banks specially 



create these CDs for Money Markets and Merrill Lynch markets them to its customers. Money Markets 
pays a commission to Merrill Lynch for the sale. Merrill Lynch furnishes its customer with a confirmation 
slip indicating that it acted as agent on its customer’s behalf. 

Plaintiff claims that the wrong in all of this is that Merrill Lynch never informed customers that the 
issuing bank was actually paying on its regularly issued CDs a rate of interest higher than the rate set on 
the instruments created for and marketed by Merrill Lynch. For example, plaintiff introduced evidence 
that Pacific Federal offered 15% interest to customers who purchased CDs directly from it, as compared 
to the 13.8% interest paid plaintiff on the CD it bought through Merrill Lynch. Similarly, State Savings 
Stockton was offering 16.1%, while plaintiff received only 14.5%, and Northern California Savings was 
offering 14.75%, while plaintiff earned only 13.8%. Money Markets collects the difference between the 
rates a bank agrees to pay on its regular CDs and the lesser amount it pays on CDs marketed by Merrill 
Lynch. Thus, plaintiff claims Merrill Lynch pooled funds and used its market power not to obtain the best 
rates available that day for its customers, as its literature implied, but instead to advance its own 
economic advantage. * * * 

In the present case, the certificates of deposit sold through the CD Program satisfy the Howey 
test [S.E.C.v.W.J. Howey Co., 328 U.S. 293 (1946)] for determining what constitutes an investment 
contract within the meaning of the Acts. Gary Plastic invested $1,200,000 in its CD purchases. By 
investigating issuers, marketing the CDs, and creating a secondary market, Merrill Lynch was engaged 
in a common enterprise within the meaning of Howey. Finally, investors such as Gary Plastic expect 
profits derived solely from the efforts of Merrill Lynch and the banks. Plaintiff’s investment in the CD 
Program was motivated by the expectation of a return of cash investment, the potential for price 
appreciation due to interest rate fluctuations, and the liquidity of these highly negotiable instruments. * * * 

Plaintiff’s decision to invest is obviously made in reliance upon the efforts, knowledge and skill of 
Merrill Lynch. This is a significant factor that sets this case apart from Marine Bank. At the outset Marine 
Bank acknowledges that it is dealing with a "conventional certificate of deposit," 455 U.S. at 552. In the 
present case, defendant’s executive vice-president is alleged to have characterized the CD created and 
sold through the CD Program as wholly different from an ordinary certificate of deposit. The Weavers 
dealt with the issuing bank. As a result, the FDIC protected them fully against any risk of loss due to the 
insolvency of the bank from which they expected to derive their profits. The CD Program investor relies 
not only on the future solvency of the issuing bank, but also on the future solvency of Merrill Lynch to 
enjoy the unique benefits of this investment opportunity. The federal banking laws, including the FDIC, 
do not eliminate the risk to the CD Program investor. These investors are not "abundantly protected" 
under the federal banking laws. Like the holder of an ordinary long-term obligation, the CD Program 
investor assumes the risk of insolvency of defendants as unregulated borrowers. Unlike Marine Bank, 
federal securities fraud protection in this case is not a double-coating. Rather, absent the securities laws, 
plaintiff has no federal protection against fraud and misrepresentation by the defendants in the 
marketplace. * * * 

Accordingly, the judgment of the district court is reversed and the case is remanded with 
directions to reinstate the complaint, as amended, and for further proceedings consistent with this 
Opinion. 

[On remand the case was dismissed for failure to prosecute. The dismissal was affirmed on 
appeal. 903 F.2d 176 (2d Cir. 1990)]. 

Faic Securities, Inc. v. United States 

United States Court of Appeals, District of Columbia Circuit, 1985. 

768 F.2d 352. 

SCALIA, Circuit Judge. 



These appeals are from an order of the District Court declaring regulations promulgated by 
appellants, the Federal Deposit Insurance Corporation and the Federal Home Loan Bank Board, to be 
unlawful and enjoining their implementation. The regulations change the existing federal insurance 
coverage of $100,000 per depositor, per financial institution, by adding the qualification that coverage of 
funds deposited by or through a deposit broker is limited to $100,000 per broker, per financial institution. 

The stock market crash of 1929 and the Great Depression of the 1930’s resulted in an almost 
total collapse of the nation’s banking system, with the result that a large part of the public ceased placing 
their money in banks, and banks were unable to extend credit. To restore depositor confidence and 
stimulate economic growth, Congress in 1933 established the federal deposit insurance system for 
eligible banks, and created the FDIC to administer it. Banking Act of 1933, ch. 89, 48 Stat. 162 (1933). 
The statutory provisions currently governing the FDIC were enacted in the Federal Deposit Insurance 
Act of 1950, Pub. L. No. 81-797, 64 Stat. 873 ("FDIA"). In 1934, Congress established the Federal 
Savings and Loan Insurance Corporation ("FSLIC"), which operates under the management and 
direction of the appellant Bank Board, see 12 U.S.C. § 1725(a) (1982), to provide similar protection for 
eligible savings and loan associations. National Housing Act ("NHA"), ch. 847, 48 Stat. 1246 (1934). 

Recent advances in technology, and Federal legislative and regulatory action, have given birth 
to the deposit brokerage industry. Deposit brokers assist two types of investors in placing deposits. 
Some assist the large institutional customer to deposit millions of dollars of funds, directly and in its own 
name, in certificates of deposit none of which, in any single financial institution, exceeds the value of 
$100,000--the limit on federal insurance. The principal advantage of this service for the large investor is 
that all its funds will be federally insured. This form of brokerage, known as "deposit splitting," is engaged 
in by appellee FAIC. Other deposit brokers, among them the members of appellee SlA, serve smaller, 
individual investors in one of two ways. First, the broker, acting on its own or at the request of a financial 
institution, may solicit deposits from its customers, to be deposited with the institution either directly by 
the customers or by the broker (in which latter case the broker is listed as a nominee or agent, and 
notifies the financial institution that the funds are actually payable to the broker’s individual customers). 
Second, a broker may engage in what is called (apparently with no apologies for transitiving an 
intransitive verb) "participating" certificates of deposit to its customers. Under this method a broker 
purchases a certificate of deposit, sells interests in the certificate to its customers, and then notifies the 
issuing financial institution that it has sold the participating units and requests that the deposits be 
registered in its name as nominee. Whichever of these methods is used, under existing law each 
customer receives federal deposit insurance up to the statutory limit of $100,000 per institution. The 
principal advantage of this service for the small investor is that the readily accessible broker can place 
his funds in distant banks with higher interest rates, or (at least according to the Bank Board) can 
negotiate higher rates by reason of its aggregation of funds. 

In November 1983, the FDIC and the Bank Board issued a joint Advance Notice of Proposed 
Rule making soliciting comments on insured brokered deposits. 48 Fed. Reg. 50,339 (1983). The 
concern prompting the Notice was expressed as follows: 

[D]eposit-placement practices enable virtually all institutions to attract large volumes of funds from 
outside their natural market area irrespective of the institutions’ managerial and financial characteristics. 
The ability to obtain de facto one-hundred-percent deposit insurance through the parceling of funds 
eliminates the need for the depositor to analyze institutions’ likelihood of continued financial viability. The 
availability of these funds to all institutions, irrespective of financial and managerial soundness, reduces 
market discipline .... This impediment to natural market forces results in increased costs to the FDIC and 
the FSLIC in the form of either greater insurance payments or higher assistance expenditures if the 
institutions are subsequently closed because of insolvency. 

Id. at 50,340. Following an analysis of the comments received, on January 23, 1984 the FDIC and the 
Bank Board published a joint Notice of Proposed Rulemaking, 49 Fed. Reg. 2,787 (1984), and, after 
receipt and consideration of comments, jointly adopted the rule that is the subject of this appeal, Final 
Rule, Brokered Deposits; Limitations on Deposit Insurance, 49 Fed. Reg. 13,003 (1984) ("Final Rule"). It 



reads in relevant part as follows (unless otherwise indicated, italicized portions indicate language 
applicable only to the FDIC, and bracketed portions, language applicable only to the Bank Board): 

Notwithstanding any other provision of this Part [12 C.F.R. Part 330 (FDIC); 12 C.F.R. Part 564 (Bank 
Board)], funds deposited into [invested in] one or more deposit accounts by or through a deposit broker 
shall be added to any other deposits placed by or through that deposit broker and insured up to 
$100,000 in the aggregate. 

Id. at 13,011, 13,012 (to be codified at 12 C.F.R. §§ 330.13 (b), 564.12(b)). * * * 

The FDIA provides that the FDIC "shall insure ... the deposits of all banks which are entitled to 
the benefits of insurance under this chapter." 12 U.S.C. § 1811. An insured deposit is defined to be "the 
net amount due to any depositor" up to $100,000. 12 U.S.C. § 1813(m)(1). And the net amount due to 
any depositor is in turn clarified by provision that "in determining the amount due to any depositor there 
shall be added together all deposits in the bank maintained in the same capacity and the same right for 
his benefit either in his own name or in the names of others." Id. 

These provisions establish a clear and unequivocal mandate that the FDIC shall insure each 
depositor’s deposits up to $100,000, determining the amount of those deposits by adding together all 
accounts maintained for the benefit of the depositor, whether or not in the depositor’s name. There is no 
exception based upon the identity of the person opening, or responsible for opening, the account. 
Indeed, even the possibility of a (much more plausible) exception based upon the identity of the person 
in whose name the account of held is explicitly precluded. * * * 

For the reasons stated, the District Court was correct in finding both regulations not in 
accordance with law, 5 U.S.C. § 706(2)(A). * * * 

Questions and Notes 

1. In 1991, Congress imposed restrictions on the ability of banks to accept brokered deposits. 
Banks that are not well capitalized are not allowed to accept deposits from deposit brokers. 12 U.S.C. § 
183If(a); 12 C.F.R. § 337.6. 

2. To attract brokered deposits, an institution must offer competitive interest rates. If the interest 
rates that must be paid on brokered deposits are higher than those paid on core deposits, and if an 
institution accepts a substantial portion of its deposits from brokers, what is the effect on loans and 
investments by the bank? 

3. The amount of brokered deposits has continuously increased since 1993 from $42 billion for 
banks with assets in excess of $1 billion, to $435 billion in 2005. 
<L T>www.fdic.govlbanklanalyticallbankingl2OO6seplarticle l lfig3.htm<G T>. 

4. The OCC, Fed, FDIC, and OTS issued a joint advisory on brokered and rate sensitive 
deposits. This advisory states that deposits "attracted over the Internet, through CD listing services, or 
through special advertising programs offering premium rates to customers without another banking 
relationship" may not fall within the technical definition of "brokered deposits" in 12 U.S.C.A. § 1831f and 
12 C.F.R. § 337.6. Joint Agency Advisory on Brokered and Rate-Sensitive Deposits, available at 
<LT>www.occ.treas. gov/ftp/advisory/2001-5a.pdf<GT>. Why is that? Should the statute and regulation 
be broadened to include these deposits within their scope? 

5. If federal deposit insurance coverage is increased, how will the use of brokered deposits be 
affected? Should regulators be concerned? 

6. A consulting group composed of former regulators assists financial institutions in a deposit- 
sharing arrangement for IRA accounts. Under the prior deposit insurance limit of $100,000, if a 
customer’s IRA exceeded $100,000, a participating bank could put the excess funds with other banks in 



a network of banks working with the consulting group. The customer’s bank paid the consulting group a 
fee for arranging the increased deposit insurance protection and in return also received an equal amount 
of deposits from other banks when they had IRA deposits in excess of $100,000. The customer’s banks 
set the interest rate for the entire account and the customer dealt with only one bank. Presumably, this 
same arrangement could be done for IRAs that exceed the new insurable amount of $250,000. See Rob 
Blackwell, Promontory Ready to Offer Increased Coverage on IRAs, Am. Banker, June 24, 2003. Would 
deposits received by banks from other bank customers participating in this network be considered 
"brokered" deposits for regulatory purposes? 

E. Set-Off 

Farmers’ National Bank v. Jones 

Supreme Court of Kentucky, 1930. 

28 S.W.2d 787. 

DRURY, Commissioner. 

* * * The general rule regarding the right of a bank to apply deposits to payment of indebtedness 
to it is thus stated in 3 R. C. L. p. 588, sec. 217: 

"It may be stated as a general rule that when a depositor is indebted to a bank, and the debts are 
mutual--that is, between the same parties, and in the same right--the bank may apply the deposit, or 
such portion thereof as may be necessary, to the payment of the debt due it by the depositor, provided 
there is no express agreement to the contrary, and the deposit is not specifically applicable to some 
other particular purpose. While this right is frequently called a lien, strictly speaking it is not such, when 
applied to a general deposit; for a person cannot have a lien on his own property, but only on that of 
another; and, as is well understood, funds on general deposit in a bank are the property of the bank. 
This right of a bank with respect to general deposits is more accurately a right of set-off, for it rests upon 
and is coextensive with, the right to set off as to mutual demands." 

In 7 C. J. p. 653, sec. 351, practically the same is said, and it is there stated this right of set-off is 
optional with the bank. This seems to be the majority rule, but there is a minority rule to this effect: 

"When the debt is in the shape of a note or other obligation owned by the bank, on which there are 
indorsers, sureties, or other parties not primarily liable, the bank is bound to apply the deposit for the 
protection of such parties. This duty, however, exists only where the depositor is primarily liable; where 
his deposit is sufficient to pay the debt at the time when it matures, the bank being under no obligation to 
apply subsequent deposits; and where the deposit has not been previously appropriated by the 
depositor to any other use.’ .... 

There are cases going even beyond the minority rule and holding that not only must a bank 
exercise its right of set-off when the paper matures, but which go further and hold that sureties are 
released if it fails to exercise this right if the principal debtor makes deposits subsequent to the maturity 
of the paper. 

The states taking this extreme position are Delaware and Kentucky. See McDowell v. President, 
etc., of Bank of Wilmington, 1 Harr. 369; Bank of Taylorsville v. Hardesty, 91 S.W. 729; Burgess v. 
Deposit Bank, 97 S.W. 761. 

This is a rather extreme position and this court so recognized it, in the case of Eades v. 
Muhlenberg Savings Bank, 163 S.W. 494,496, where we said: 

"While it is true that where a bank is the holder of a note payable at the bank, and upon its 
maturity the maker has a cash deposit in the bank sufficient to pay it, not specially applicable to a 



particular purpose, the bank is bound to charge the amount of the note against the deposit, and its 
failure to do so will discharge an indorser or surety (German Nat. Bank v. Foreman, 21 A. 20), it is also 
well settled that the deposit must be sufficient at the time of the maturity of the note, and must not have 
been previously appropriated to any other purpose. Subsequent deposits will not raise the duty. Peoples’ 
Bank v. Legrand, 103 Pa. 309; First Nat. Bank of Lock Haven v. Emil Peltz, 35 A. 218." 

This question is squarely before us now, and, if these two opinions are sound, they are 
determinative of this case, but, after full consideration, we have reached the conclusion this position is 
too extreme--that these two opinions, Bank of Taylorsville v. Hardesty, 91 S.W. 729, and Burgess v. 
Deposit Bank, 97 S.W. 761, in so far as they hold a bank must exercise its right of set-off as to deposits 
made by a principal debtor subsequent to the maturity of his note, and while it is in the hands of the bank 
and past due, under pain of releasing the sureties on the note, are unsound and they are expressly 
overruled. 

It is usually the desire of the surety to help, and not to cripple, his principal; usually it is some tie 
of kindred, friendship, or business relation that induces the surety to become such. The signature of the 
surety is a most solemn declaration of his desire to aid the principal debtor. It frequently happens that 
considerable time is consumed in renewing notes, and nothing could be more embarrassing to a 
struggling debtor than to have the bank compelled to grab every deposit he makes while his paper is 
past due. * * * 

F. Escheat Laws 

Delaware v. New York 

Supreme Court of the United States, 1993. 

507 U.S. 490. 

Mr. Justice THOMAS delivered the opinion of the Court. 

In this original action, we resolve another dispute among States that assert competing claims to 
abandoned intangible personal property. Most of the funds at issue are unclaimed securities distributions 
held by intermediary banks, brokers, and depositories for beneficial owners who cannot be identified or 
located. The Special Master proposed awarding the right to escheat such funds to the State in which the 
principal executive offices of the securities issuer are located. Adhering to the rules announced in Texas 
v. New Jersey, 379 U.S. 674 (1965), and Pennsylvania v. New York, 407 U.S. 206 (1972), we hold that 
the State in which the intermediary is incorporated has the right to escheat funds belonging to beneficial 
owners who cannot be identified or located. 

This case involves unclaimed dividends, interest, and other distributions made by issuers of 
securities. Such payments are often channeled through financial intermediaries such as banks, brokers, 
and depositories before they reach their beneficial owners. By arrangement with the beneficial owners, 
these intermediaries frequently hold securities in their own names rather than in the names of the 
beneficial owners; as "record owners," the intermediaries are fully entitled to receive distributions based 
on those securities. This practice of holding securities in "nominee name" or "street name" facilitates the 
offering of customized financial services such as cash management accounts, brokerage margin 
accounts, discretionary trusts, and dividend reinvestment programs. Street name accounts also permit 
changes in beneficial ownership to be effected through book entries rather than the unwieldy physical 
transfer of securities certificates. See Brown, The Shareholder Communication Rules and the Securities 
and Exchange Commission: An Exercise in Regulatory Utility or Futility?, 13 J. Corp. L. 683,688-691 
(1988). The economies of scale attained in the modern financial services industry are epitomized by the 
securities depository, a large institution that holds only the accounts of "participant" brokers and banks 
and serves as a clearinghouse for its participants’ securities transactions. Because a depository retains 
record ownership of securities, it effectively "immobilizes" the certificates in its possession by allowing its 
participants to trade securities without the physical transfer of certificates. Most of the equity securities 



traded on the New York Stock Exchange are immobilized in this fashion. Cf. Securities and Exchange 
Commission, Division of Market Regulation, Progress and Prospects: Depository Immobilization of 
Securities and Use of Book-Entry Systems 4 (1985). 

The intermediaries are unable to distribute a small portion of the securities to their beneficial 
owners. When an intermediary claims no property interest in funds so held, they become escheatable. 
Between 1985 and 1989, New York escheated $360 million in funds of abandoned securities held for 
more than three years by intermediaries doing business in New York, without regard to the last known 
address of the beneficial owner or the intermediary’s State of incorporation. N. Y. Aband. Prop. Law § 
511 (McKinney 1991 ). Alleging that certain of these securities were wrongfully escheated, Delaware 
sought leave in 1988 to initiate an original action in this Court against New York. We granted leave to file 
the complaint, 486 U.S. 1030 (1988), and appointed a Special Master, 488 U.S. 990 (1988). We granted 
Texas’ motion to file a complaint as an intervening plaintiff, 489 U.S. 1005 (1989), and every State not 
already a party to this proceeding and the District of Columbia sought leave to intervene. * * * 

In Texas, we considered and rejected a proposal to award the primary right to escheat to the 
State "where [the debtor’s] principal offices are located." 379 U.S. at 680. Although we recognized that 
"this State is probably foremost in giving the benefits of its economy and laws to the company whose 
business activities made the intangible property come into existence," we rejected the rule because its 
application "would raise in every case the sometimes difficult question of where a company’s ’main office’ 
or ’principal place of business’ or whatever it might be designated is located." Ibid. Even when we 
formulated the secondary rule, we looked instead to the debtor’s State of incorporation. As in Texas, we 
find that determining the State of incorporation is the most efficient way to locate a corporate debtor. 
Exclusive reliance on incorporation permits the disposition of claims under the secondary rule upon the 
taking of judicial notice. Although "a general inquiry into where the principal executive office is located 
[may] see[m] neither burdensome nor complex," we cannot embrace a "rule leaving so much for decision 
on a case-by-case basis," Texas, supra, at 680. The mere introduction of any factual controversy over 
the location of a debtor’s principal executive offices needlessly complicates an inquiry made irreducibly 
simple by Texas’ adoption of a test based on the State of incorporation. * * * 

We remand this case to the Master for further proceedings consistent with this opinion and for 
the preparation of an appropriate decree. 

Justice WHITE, with whom Justice BLACKMUN and Justice STEVENS join, dissenting. * * * 

Timothy L. O’Brien former Official in Bankers Trust Fraud Case Claims a Set-Up 

N.Y. Times, March 15, 1999, § B, at 4. 

B. J. Kingdon, a once high-powered executive at the Bankers Trust Corporation, is being unfairly 
singled out as the mastermind of a fraud at the bank by his former employer and the Federal 
Government, his lawyer contends. 

The lawyer, Stanley Arkin, said that Bankers Trust withheld stock options and other benefits 
from Mr. Kingdon, who has yet to be charged with any crimes, to compel him to cooperate with the 
Federal investigation into corruption at the bank. Mr. Kingdon is now the chief target of that investigation. 

Moreover, Mr. Arkin said, Bankers Trust only pleaded guilty to criminal fraud charges filed 
against it by the United States Attorney’s Office in Manhattan to complete its merger with Deutsche Bank 
A.G. of Germany more rapidly. Had the merger not been in the works, Mr. Arkin speculated, Bankers 
Trust would have more forcefully contested the charges. * * * 

Last week, Bankers Trust pleaded guilty to Federal criminal charges that senior officers and 
employees in Mr. Kingdon’s division had illegally diverted $19.1 million in unclaimed checks and other 
credits owed to customers to the bank’s own books to improve its financial performance from 1994 to 
1996. * * * 



Bankers Trust agreed to pay a $60 million fine to the Federal Government and a separate fine of 
$3.5 million to New York state authorities for the illegal scheme. Unclaimed bank funds fall under 
"escheat laws" that typically require such funds be turned over to the state. Instead, Bankers Trust used 
the funds to pad its performance at a time when the bank was mired in a scandal stemming from 
questionable sales tactics involving complex financial products known as derivatives. 

Mr. Kingdon later pleaded guilty to charges in connection with this activity, but two other Bankers 
Trust executives were acquitted of all charges by a jury.2° 

Questions and Notes 

1. In collecting checks, banks are subject to the Uniform Commercial Code (UCC), as adopted in 
their state. Specifically, Article 3 on Negotiable Instruments and Article 4 on Bank Deposits and 
Collections are of importance. Federal law also affects check collection. The Fed’s Regulation J applies 
to collection of checks and other items by Federal Reserve Banks. 12 C.F.R. pt. 210. 

2. Congress was concerned that banks were holding checks (especially those drawn on out-of- 
state banks) for excessive periods before providing the customer credit for the amount of the check. The 
Congressional response was the Expedited Funds Availability Act of 1987, 12 U.S.C.A. §§ 4001-10, and 
its implementing regulation, Regulation CC, 12 C.F.R. pt. 229. Neither the UCC or the federal statutes 
and regulations relating to check collection are discussed extensively in this book. These matters are 
typically covered in courses on the UCC. 

3. The OCC’s preemption regulation on deposit-taking, 12 C.F.R. § 7.4007(b)(2)(i), provides that 
a national bank’s deposit taking powers will not be limited by state laws concerning abandoned or 
dormant accounts. A footnote to that provision excepts "the type of law upheld in Anderson National 
Bank v. Luckett, 321 U.S. 233 (1944)" (applying a Kentucky escheat statute to a national bank). 

NON-DEPOSIT LIABILITIES 

Ch. 7 

Sec. 2 

Section 2. Non-Deposit Liabilities 

A. Federal Funds Bought 

Federal funds may appear as "federal funds sold" on the asset side of a bank’s balance sheet or 
as "federal funds bought" on the liability side. Federal funds sold are a bank’s excess reserves 
maintained on deposit at the bank’s regional Federal Reserve Bank, which it has loaned to another bank 
that needs additional reserves. The transaction is essentially an unsecured short-term loan. Federal 
funds bought are recorded as liabilities because this represents the bank’s borrowing another bank’s 
excess reserve funds. There is a sophisticated market for the buying and selling of federal funds. These 
sales are often done in connection with repurchase (or repo) transactions. 

B. Repos 

Securities and Exchange Commission v. Miller 

United States District Court, Southern District of New York, 1980. 

2°[n.7] Comptroller’s Handbook, Other Income Producing Activities: Internet Banking (Oct. 1999). 



495 F.Supp. 465. 

CANNELLA, District Judge. 

* * * This is a Rule 10b-5 case involving allegations of deceptive conduct in connection with a 
highly specialized type of securities transaction, one which is used exclusively by a relatively small class 
of sophisticated investors. It is therefore essential to develop an understanding of the nature and 
purposes of such transactions, the market in which they occur, and the expectations of the persons and 
institutions that engage in them. 

The transaction is commonly known as a "repurchase agreement," or "repo" for short, although it 
is sometimes also called a "buy/buy back." It involves two parties, who, for reasons that may become 
clearer, may be deemed the "borrower" and "lender." Each agreement may also be viewed as 
comprising two distinguishable transactions, which, although agreed upon simultaneously, are performed 
at different times: (1) the borrower agrees to sell, and the lender agrees to buy, upon immediate 
payment and delivery, specified securities at a specified price; and (2) the borrower agrees to buy and 
the lender agrees to sell, with payment and delivery at a specified future date or, if the agreement is 
"open," on demand the same securities for the same price plus interest on the price. The parties 
customarily provide that any interest accruing on the securities between the dates of the initial purchase 
and subsequent "repurchase" remains the borrower’s property. 

From a purely economic perspective, therefore, a repo is essentially a short-term collateralized 
loan, and the parties to these transactions tend to perceive them as such. The element of the transaction 
over which the most bargaining usually occurs is the interest rate. The parties customarily refer to the 
underlying securities as "collateral," and the risk of a change in the value of the collateral remains with 
the borrower, even though the lender "owns" it for the term of the agreement. 

Why, then, are these deals structured as sales and repurchases rather than straight loans? The 
answer appears to be threefold: (1) certain regulations of the Federal Reserve Bank (the "Fed"), which 
treat repos differently from ordinary loans; (2) a desire to circumvent the U.C.C. requirements and other 
legal obstacles to using ordinary collateralized loans; and (3) market convention. 

In order to understand the repo market, a brief discussion of the "federal funds" market may be 
helpful, since the development of repos is by and large related to that of federal funds transactions, 
which they resemble considerably. Since the early days of the Fed, member banks have traded reserve 
balances21 as a means of allowing those with reserves below their legal requirements to borrow reserves 
from those with reserves in excess of their legal requirements. This enables the borrowing bank to meet 
its reserve requirements without having to sell securities from its portfolio, and at relatively lost [sic] cost. 
Since reserve deficits and surpluses can often be brief, most member banks prefer to borrow or lend 
reserves for relatively short periods, usually overnight, which is possible since such loans are effected 
over the federal wire?~ These transactions also benefit the lending banks, since any reserves in excess 
of their legal requirements are unnecessarily idle assets. And because of their short duration, they do not 
significantly impair the lending banks’ liquidity. As with repos, such transactions are referred to as sales 
and purchases rather than loans. A borrowing of reserve balances which came to be known as "federal 
funds" or "fed funds" is usually characterized as a "purchase" with an agreement to resell, and a loan as 
a "sale" with an agreement to repurchase. 

Apparently because of their purpose, the Fed treats fed funds transactions differently from either 
ordinary loans or deposits. Unlike ordinary loans, "sales" of federal funds are exempt from loan limits, 

=lMegan J. Ptacek, On-Line Banking: Study Finds Web Banks at Disadvantage, Am. Banker, June 13, 
2000, at 14 (citing a report from a consulting firm, A.T. Kearney Inc.). 
==Thomas P. Vartanian, Robert H. Ledig & Ylanda Demianczuk, Echoes of the Past With Implications for 
the Future: The Stamp Payments Act of 1862 and Electronic Commerce 
<LT>www.ffhsj.com/bancmail/bmarts/stampart.htm<GT>. 



and unlike ordinary deposits, "purchases" of federal funds are exempt from reserve requirements. The 
Fed has also acknowledged that certain borrowings by member banks from other institutions, such as 
savings banks, are essentially identical, and consequently, it has ruled that these, too, are exempt from 
reserve requirements. The phrase "federal funds transactions," therefore, now generally encompasses 
all unsecured "loans made in immediately usable funds, against which a commercial bank borrower isn’t 
required to maintain reserves." 

Repos are different from federal funds transactions in essentially only two ways. First, fed funds 
by definition can be traded only by institutions whose unsecured loans to member banks are exempt 
from reserve requirements, whereas repos can be done by anyone with enough money. Second, a fed 
funds transaction is essentially an unsecured loan, whereas a repo is essentially a secured loan. In all 
other respects, however, they are identical. Both are for very short duration, usually overnight. Both are 
settled in immediately available funds. And since one day’s interest is a rather small fraction, both are 
done only for large amounts of money. Nevertheless, because of the speed with which they must be 
concluded, they are both done on the basis of an oral contract subject to a written confirmation. 
Moreover, so long as the collateral consists exclusively of government or agency securities, repos are 
exempt from loan limits and reserve requirements. 

Repos also contain provisions for the treatment of collateral, which, of course, need not be 
included in fed funds agreements. Repos customarily provide for a right of substitution, which means 
that the lender need not resell the identical securities purchased, but may substitute different securities 
of the same issue. Thus, the lender is not required to safekeep the collateral, but may sell, pledge, use 
or dispose of it in any manner for any purpose, so long as he resells acceptable securities on the 
repurchase date. Repos also customarily give added protection to the lender against fluctuation in the 
value of the collateral, by providing a "margin," that is, a spread between the value of the collateral and 
the amount of the loan. In other words, the lender will usually demand as collateral securities that are 
worth more than the amount of the loan. 

For repos that last longer than a day, the lender may receive even further protection. "Term 
repos," which are those for a definite period longer than a day, and "open" repos, which are indefinite 
and may be terminated by either party on demand, customarily give the lender a right to demand 
additional collateral if the value of the original collateral declines significantly. In the event the borrower 
fails to honor such a demand, the lender may unilaterally terminate the agreement, sell the collateral on 
the open market, and hold the borrower liable for any difference between the amount of the loan plus 
interest and the recovery from the sale. 

As noted above, the types of collateral most commonly used in repos are government and 
agency securities. One advantage of this is that the risk that the issuer will dishonor them is presumed to 
be nonexistent, and hence their value does not fluctuate significantly in periods of steady interest rates. 
Of course, like any other fixed-rate security, their value does fluctuate generally in relation to interest 
rates: when interest rates rise, their value declines; when interest rates decline, their value rises. 

Another advantage of using government and agency securities is their ease of transfer. Most of 
them are not held in the form of certificates, but rather as bookkeeping entries at the Fed. Thus, they can 
be transferred without any physical deliveries. If a member bank wishes to transfer securities it owns to 
another bank, it simply wires instructions to the Fed, which debits one account and credits another. No 
certificates are necessary. Since the regional Federal Reserve Banks are all linked by wire, these 
transfers can be made almost instantaneously between member banks anywhere in the nation. And 
since immediately available funds may be transferred the same way, repos may be cleared very quickly. 
Regardless of the parties’ locations, therefore, the funds and securities may be exchanged almost 
simultaneously shortly after they come to an agreement. 

It is worth noting the different participants in the repo market. Most banks participate, both to 
adjust short-term cash and reserve positions, and as a continuing source of either funds or brief, highly 
liquid investments. Even the Federal Reserve Bank participates but only for the purpose of making short- 
term adjustments to the nation’s money supply 



Among the important lenders in the repo market are large corporations and state and local 
governments. These institutions regularly find themselves with vast amounts of idle cash for brief, often 
indefinite periods of time. At one time, they would simply have kept such assets in a checking account as 
demand deposits, which earn no interest. Within the last ten or fifteen years, however, they have grown 
much more sophisticated about managing their liquid cash positions, and have increasingly turned to 
short-term instruments such as Treasury bills, commercial paper, negotiable certificates of deposit, and 
repos as a means of earning profit on them. 

Of all of these short-term instruments, repos are by far the most flexible. They can be structured 
as overnight deals and "rolled over" to whatever extent the money is not needed. Or they can be set up 
as open agreements. In either case they provide exactly what a money manager needs most: liquidity; 
security in the form of collateral; and a good return. Consequently, they have come to be viewed by 
many as "income-generating substitutes for demand deposits at commercial banks." 

Among the significant net borrowers in the repo market are government securities dealers, who 
use repos to finance their holdings. Their activities warrant a somewhat detailed treatment, since the 
defendant in this case was operating as a dealer in government and agency securities. Most dealers run 
highly leveraged operations, which means that their investment positions in the securities they hold are 
significantly larger than their net capital. In other words, the dealers tend to borrow a very high 
percentage of the money they invest. According to one source, dealers as a whole "borrow 95 cents or 
more of every dollar used to buy securities, pledging the securities bought as collateral." According to 
another, "(t)he typical dealer is running a highly levered operation in which securities held in position 
may total 500 or 600 times capital." 

Repos are a very convenient way to leverage capital in order to take large positions in a 
security. And it is easy to see how a repo can be used to borrow against either a long or short position. 
Simply stated, "long" means taking the risks of owning, while "short" means taking the risks of owing. 
When a dealer wants to leverage long, he can buy a large amount of a security and finance nearly all of 
its purchase price by immediately "hanging it out" on repo in other words, by borrowing the money and 
using the securities as collateral. Using repos to leverage short is slightly more complicated. The dealer 
sells securities he does not own, then lends the proceeds of the sale in a repo, receiving as collateral the 
same type of securities he has sold.23 He then delivers the collateral to the initial purchaser to complete 
the transaction. Since all the parts of these transactions can be cleared over the federal wire, it is 
possible to arrange to have everything clear nearly simultaneously, thus enabling the dealer to avoid 
tying up much of his own money for long. * * * 

Of course, these sources of profit entail risks, an understanding of which is essential to this 
case. The principal risks to anyone trading in securities are: (1) a "credit risk" that one’s trading partner 
will prove uncreditworthy;24 (2) a "price risk" that the securities involved will change in value against 
one’s expectations; and (3) a "liquidity risk" that one will need cash at a time when it is difficult or 
disadvantageous to sell the securities or borrow money. These are not rules of law, but of the market. 

As to credit risk, the best way to minimize it is to deal only with persons you know, either through 
prior experience or good reputation, and by contractual protections such as margin where possible. One 
protects oneself against liquidity risk by prudently tending one’s own garden, and by paying attention to 
the various indicators of trends in the cost and availability of money. 

Price risk is more difficult to minimize, because it depends entirely on prognostication. As noted 
above, for government and agency securities, the price risk is essentially the risk that interest rates will 
change. In general, once a fixed-rate debt security has been issued, its market value will vary inversely 
to changes in interest rates. 

=3It is estimated that banks own around $91 billion of U.S. real estate. Mid-Tiers Find Value in What Lies 
Beneath, US Banker 51 (Dec. 2006). 
=4Lending limits apply to contractual commitments to lend as well as to fully funded loans. 



A highly leveraged position is very exposed to price risk. For example, if a dealer is leveraged 
long at 100 times capital in a particular security, a 1% drop in value will wipe out his equity in that 
position. To illustrate, if a dealer has used $10,000 of his own money and $990,000 of borrowed money 
to purchase $1 million of a bond at par 100, he can sustain no more than a one point loss without having 
to put up additional capital: if the price drops to 99, the bonds will be worth only $990,000, precisely what 
he has borrowed on them, so that his $10,000 would be gone. For short positions, the computations are 
similar, except that losses arise when the securities’ value increases. * * * 

Among dealers in government and agency securities are three special categories that are 
pertinent to this case. Certain dealers are known as "primary dealers," which the Fed describes as 
"institutions which buy new government securities directly from the Treasury and are ready to buy or sell 
outstanding U.S. government and agency securities." These, then, are the major marketmakers. 
Approximately thirty of these primary dealers regularly report their trading activities and positions to the 
Federal Reserve Bank of New York, and are therefore known as "reporting dealers." Finally, there is a 
group whom market participants call "recognized dealers," which are those reporting dealers with whom 
the Fed trades when it wishes to buy and sell government securities and do repos as part of its open 
market operations. * * * 

[The court found that the defendant repo dealer’s records were adequate. With respect to one 
individual, his failure to disclose his records was materially deceptive or manipulative, but an injunction 
was not justified, absent evidence that he committed securities fraud on any other occasion.] 

Manufacturers Hanover Trust Co. v. Drysdale Securities Corp. 

United States Court of Appeals, Second Circuit, 1986. 

801 F.2d 13, cert. denied, 479 U.S. 1066 (1987). 

PIERCE, Circuit Judge. 

The defendant accounting firm appeals from a judgment entered in the United States District 
Court for the Southern District of New York, Richard Owen, Judge, after a jury returned a verdict against 
it. The jury awarded plaintiff $17 million, to which the district judge added pre-judgment interest, post- 
judgment interest and costs, in a civil action seeking damages for losses that Manufacturers Hanover 
Trust Company ("Manufacturers" or "MHT") claimed to have suffered as a result of certain alleged 
misrepresentations that Arthur Andersen & Co. ("Andersen") made on behalf of Andersen’s client, 
Drysdale Securities Corporation ("DSC") and its successor, Drysdale Government Securities, Inc. 
("DGSI"). * * * 

The mechanics of DGSI’s repo business are not disputed. Ossorio and Heuwetter created a so- 
called "Ponzi" scheme that profited from the use of coupon interest on securities sold. The essence of 
the scheme was DGSI’s exploitation of an important difference between government securities 
transactions in (1) the "securities" or "cash" market, in which securities are straight-forwardly purchased 
and sold at market prices, and (2) the "repo market," in which government securities are purchased and 
sold pursuant to repo or reverse repo transactions. In the securities market, the price of a government 
security, such as a United States Treasury note, includes the market price of a particular issue and the 
accrued "coupon interest" on the security (i.e., the value of government payments due on the security at 
the time of the sale). In the repo market, the accrued coupon interest is paid only on the repurchase (or 
resale) transaction; the initial "loan" of the security is made at a price that includes only the market value 
of the security. Before the security is repurchased, its price will be "marked to market" periodically to 
reflect changed value. By borrowing increasing volumes of government bonds through reverse repos, 
selling them in the cash market and utilizing the cash and temporarily obtained accrued coupon interest 
to meet obligations on previously borrowed bonds and to conduct other trades, DGSl managed to stay 
solvent between February 1, 1982 (when DGSl was created, with the liabilities it had inherited from 
DSC) and May 17, 1982, when DGSI’s ultimate collapse occurred and investors lost some $300 million. * 



[The court declined to decide whether repos are securities because section 10(b) and Rule 
10b-5 applied in any event to the underlying security, and affirmed the district court’s judgment in favor 
of the plaintiff. The court vacated the lower court’s order permitting pre-judgment interest and remanded 
this issue to the district court for resolution.] 

The collapse of another repo dealer, Lion Capital Group, cost investors $40 million.2~ Other 
unregistered government securities dealers that failed included Financial Corp. of Kansas City; Winters 
Government Securities; Bevell, Bresler & Schulman; Lombard-Wall; Comark; and Hibbard & O’Connor 
Government Securities. These failures were due in large measure to the fact that the government 
securities market was only loosely regulated. Although many broker-dealers in that market were 
registered with the SEC or subject to the oversight of the banking authorities, numerous 
participants--about 25 percent--were virtually unregulated. 

Following these failures, the SEC proposed and adopted changes to its net capital rules to 
reduce the amount of leverage in repos, and imposed greater restrictions to avoid defaults. The SEC 
further required broker-dealers to make specific disclosures of risks in repo transactions to their 
customers. Congress responded to these failures by enacting the Government Securities Act of 1986. 
This legislation requires dealers in government securities to register with the SEC or, in the case of a 
financial institution otherwise regulated by the government, to file a notice with that agency. 15 U.S.C.A. 
§ 78c. The Secretary of the Treasury was given authority to adopt rules governing the financial 
responsibility, custody and use of government securities owned by customers, transfer and control of 
government securities in repo transactions, and record keeping requirements. The SEC was given 
authority to enforce those regulations against government securities broker-dealers registered with the 
Commission; the agencies regulating other broker-dealers firms would enforce the rules against those 
firms. 

C. Bankers’ Acceptances 

A bankers’ acceptance is a negotiable instrument issued in the form of a "draft," which is simply 
an order to pay a stated amount of money to the holder of the draft on a specific date. The draft is drawn 
on, and accepted by, a bank. The accepting bank assumes responsibility to pay the draft at maturity. 
The Federal Reserve Act of 1913 sought to create a bankers’ acceptance market in the United States in 
order to promote exports and trade. 

A bankers’ acceptance may be a "sight" draft that is payable on presentation. More frequently, 
the bankers’ acceptance is a "time" draft payable a specific number of days after acceptance by the 
bank. A bankers’ acceptance is redeemed at maturity for face value by the accepting bank. Maturities on 
bankers’ acceptances vary but typically are one, three and six months. Once accepted by a bank, a draft 
becomes a bankers’ acceptance and is a negotiable instrument. It may be sold (discounted) by the party 
receiving the instrument upon endorsement and delivery, or the bankers’ acceptance may be held until 
maturity. A bankers’ acceptance may be eligible for discount or purchase by the Federal Reserve Board. 
The eligibility requirements have important implications for bank reserve requirements and banks’ ability 
to issue bankers’ acceptances. The restrictions imposed by the Federal Reserve Board on "eligible" 
discount acceptances are found at 12 C.F.R. § 250.165. 

United States v. Dougherty 

United States Court of Appeals, Eighth Circuit, 1985. 

763 F.2d 970. 

2~Nicole Duran, OCC to Pilot Higher Limit on Bank Loans, Am. Banker, June 11,2001. 



WOODS, District Judge. 

After a jury trial, the appellant, Richard A. Dougherty, was found guilty of twenty-five counts of 
misapplying $14,500,000 in funds of the First National Bank of St. Paul, Minnesota, and falsifying the 
bank’s books and records. The nine counts of misapplication dealt with the improper issuance of 
bankers’ acceptances in violation of 18 U.S.C. § 656. The remaining sixteen counts charged a violation 
of 18 U.S.C. § 1005 in that appellant willfully failed to record these transactions. Appellant was given 
concurrent sentences of a year and a day on three counts, five years of probation, and a $15,000 fine on 
the remaining counts by the trial judge. Appellant challenges the sufficiency of the evidence and the 
correctness of the jury instructions. We affirm the convictions. 

Appellant was a vice president in charge of the International Banking Division of the third largest 
bank in the Ninth Federal Reserve District. The offenses charged were mainly related to the financial 
difficulties of a seafood processing venture by Transalaska Fisheries Corporation (Transalaska). Based 
in Seattle, the company proposed to convert a ship into a floating seafood processor and to harvest 
mainly king crab. In April, 1979, Dougherty secured approval of the bank’s loan committee for a 
$3,500,000 advance for which Transalaska gave a term note. Conversion of the ship ran into delays and 
cost overruns, with the result that the ship was not ready for the 1979 king crab harvest. The 1980 
season fell far below expectations. During conversion in September, 1979, Dougherty disbursed 
$350,000 beyond the approved limit, documenting the excess amount in a memo to the bank’s president 
and in comments placed in the Transalaska credit file. Transalaska’s financial difficulties worsened, and 
its officers began calling on Dougherty for more financing. He complied by using the device of 
unapproved bankers’ acceptances.26 The First National Bank of St. Paul required approval of its senior 
loan committee for loans and credit extensions in excess of $100,000. Dougherty sat on the senior loan 
committee and participated in its weekly discussion and decisions on lending. He presented none of the 
bankers’ acceptances for Transalaska to the loan committee for approval. Nor were they posted in the 
bank’s general ledger. Proceeds of the acceptances were deposited into the company’s checking 
account. On maturity date Dougherty paid off the maturing acceptance with a new one, in an amount 
equal to or greater than the maturing acceptance, since the customer was unable to meet the obligation 
on its due date. An overdraft would have resulted if he had allowed the account to be charged on the 
due dates. When a customer’s account suffers an overdraft of $1,000 for five days, a computerized 
printout automatically goes to the loan review personnel. This pattern of roll-overs prevented what would 
have been a series of overdraft reports from coming to the attention of the loan review committee. 

The same system of bankers’ acceptances and concealment was used by Dougherty to finance 
the operation of David Noland, who was engaged in the restaurant business in the Minneapolis-St. Paul 
area. Dougherty extended Noland more than $400,000 in bankers acceptances during 1979 and 1980, 
none of which were paid. These advances were made in spite of the fact that Noland was a very poor 
credit risk. If anything, bankers’ acceptances were more inappropriate in Noland’s case than in the 
advances to Transalaska Fisheries.27 Although the Transalaska and Noland transactions were not 
recorded in the bank ledger, Dougherty maintained a private desk drawer accounting of the transactions. 

(a) that there be a specific transaction involving the shipment of goods usually between foreign 
countries; 

(b) that there be actual goods or a firm contract for sale of the goods, in either case, representing at least 
the face value of the acceptance; 

(c) that the transaction take no longer than 180 days, to correlate to the time set forth on the acceptance; 
and 

(d) that the acceptance be paid upon maturity with the proceeds of the transaction. 

2672 Fed. Reg. 31441 (June 7, 2007) (to be codified at 12 C.F.R. § 32.7 and requesting comment on any 
other changes that should be coFN1. New York Trust Co. v. Eisner, 256 U.S. 345,349 (1921). 
27journal of Mrs. Knight, New Haven, 1704 A.D., quoted in Alexander Del Mar, The History of Money in 
America 78 (Cambridge Ency. Co. 1899). 



When it appeared that an audit in progress would uncover the concealed multi-million dollar 
losses of the bank, Dougherty went to the bank president and confessed that he had issued the 
unauthorized acceptances. Four days later he tendered his resignation. There is no evidence that 
appellant personally profited from any of these transactions or that he had any type of special 
relationship with the officers of Transalaska Fisheries Corporation or David Noland. * * * 

D. Letters of Credit 

Another service rendered by banks to customers is the issuance of letters of credit. Letters of 
credit are instruments issued by banks that act very much like a guarantee of payment. As such, the 
letter of credit is a contingent liability and does not appear on the bank’s balance sheet. If a bank is 
called to pay upon a letter of credit, a loan relationship may immediately arise with the account party who 
arranged for the bank to issue the letter of credit, pursuant to a prearranged agreement permitting the 
bank to be reimbursed by the account party on whose behalf the bank paid the letter of credit. 

Federal Deposit Insurance Corp. v. Philadelphia Gear Corp. 

Supreme Court of the United States, 1986. 

476 U.S. 426. 

Madame Justice O’CONNOR delivered the opinion of the Court. 

We granted certiorari to consider whether a standby letter of credit backed by a contingent 
promissory note is insured as a "deposit" under the federal deposit insurance program. We hold that, in 
light of the longstanding interpretation of petitioner Federal Deposit Insurance Corporation (FDIC) that 
such a letter does not create a deposit and, in light of the fact that such a letter does not entrust any 
noncontingent assets to the bank, a standby letter of credit backed by a contingent promissory note does 
not give rise to an insured deposit. 

Orion Manufacturing Corporation (Orion) was, at the time of the relevant transactions, a 
customer of respondent Philadelphia Gear Corporation (Philadelphia Gear). On Orion’s application, the 
Penn Square Bank, N.A. (Penn Square) issued a letter of credit for the benefit of Philadelphia Gear in 
the amount of $145,200. The letter of credit provided that a draft drawn upon the letter of credit would be 
honored by Penn Square only if accompanied by Philadelphia Gear’s "signed statement that [it had] 
invoiced Orion Manufacturing Corporation and that said invoices have remained unpaid for at least 
fifteen (15) days." Because the letter of credit was intended to provide payment to the seller only if the 
buyer of the invoiced goods failed to make payment, the letter of credit was what is commonly referred to 
as a "standby" or "guaranty" letter of credit. See, e.g., 12 CFR § 337.2(a), and n.1 (1985) (defining 
standby letters of credit and mentioning that they may" ’guaranty’ payment of a money obligation"). A 
conventional "commercial" letter of credit, in contrast, is one in which the seller obtains payment from the 
issuing bank without looking to the buyer for payment even in the first instance. See ibid. (distinguishing 
standby letters of credit from commercial letters of credit). 

On the same day that Penn Square issued the standby letter of credit, Orion executed an 
unsecured promissory note for $145,200 in favor of Penn Square. The purpose of the note was listed as 
"Back up Letter of Credit." Although the face of the note did not so indicate, both Orion and Penn Square 
understood that nothing would be considered due on the note, and no interest charged by Penn Square, 
unless Philadelphia Gear presented drafts on the standby letter of credit after nonpayment by Orion. 

On July 5, 1982, Penn Square was declared insolvent. Petitioner FDIC was appointed its 
receiver. Shortly thereafter, Philadelphia Gear presented drafts on the standby letter of credit for 
payment of over $700,000 for goods delivered before Penn Square’s insolvency. The FDIC returned the 
drafts unpaid. 



Philadelphia Gear sued the FDIC in the Western District of Oklahoma. Philadelphia Gear alleged 
that the standby letter of credit was an insured deposit under the definition of "deposit" set forth at 12 U. 
S. C. § 1813(I)(1), and that Philadelphia Gear was therefore entitled to $100,000 in deposit insurance 
from the FDIC. See 12 U.S.C. § 1821(a)(1) (setting forth $100,000 as the maximum amount generally 
insured by the FDIC for any single depositor at a given bank). In apparent hopes of obtaining additional 
funds from the FDIC in the latter’s capacity as receiver rather than as insurer, respondent also alleged 
that terms of the standby letter of credit allowing repeated reinstatements of the credit made the letter’s 
total value more than $145,200. * * * 

Title 12 U.S.C. § 1813(I)(1) provides: 

"The term ’deposit’ means-- 

"(1) the unpaid balance of money or its equivalent received or held by a bank in the usual course of 
business and for which it has given or is obligated to give credit, either conditionally or unconditionally, to 
a commercial ... account, or which is evidenced by ... a letter of credit or a traveler’s check on which the 
bank is primarily liable: Provided, That, without limiting the generality of the term ’money or its 
equivalent,’ any such account or instrument must be regarded as evidencing the receipt of the equivalent 
of money when credited or issued in exchange for checks or drafts or for a promissory note upon which 
the person obtaining any such credit or instrument is primarily or secondarily liable .... " 

Philadelphia Gear successfully argued before the Court of Appeals that the standby letter of credit 
backed by a contingent promissory note constituted a "deposit" under 12 U.S.C. § 1813(I)(1) because 
that letter was one on which the bank was primarily liable, and evidenced the receipt by the bank of 
"money or its equivalent" in the form of a promissory note upon which the person obtaining the credit 
was primarily or secondarily liable. The FDIC does not here dispute that the bank was primarily liable on 
the letter of credit. Nor does the FDIC contest the fact that the backup note executed by Orion is, at least 
in some sense, a "promissory note." The FDIC argues rather that it has consistently interpreted § 
1813(I)(1 ) not to include standby letters of credit backed only by a contingent promissory note because 
such a note represents no hard assets and thus does not constitute "money or its equivalent." Because 
the alleged "deposit" consists only of a contingent liability, asserts the FDIC, a standby letter of credit 
backed by a contingent promissory note does not give rise to a "deposit" that Congress intended the 
FDIC to insure. Under this theory, while the note here may have been labeled a promissory note on its 
face and may have been a promissory note under state law, it was not a promissory note for purposes of 
the federal law set forth in 12 U.S.C. § 1813(I)(1). * * * 

VVhen Congress created the FDIC, the Nation was in the throes of an extraordinary financial 
crisis. More than one-third of the banks in the United States open in 1929 had shut their doors just four 
years later. In response to this financial crisis, President Roosevelt declared a national banking holiday 
effective the first business day after he took office. Congress in turn responded with extensive legislation 
on banking, including the laws that gave the FDIC its existence. 

Congress’ purpose in creating the FDIC was clear. Faced with virtual panic, Congress attempted 
to safeguard the hard earnings of individuals against the possibility that bank failures would deprive them 
of their savings. Congress passed the 1933 provisions "[in] order to provide against a repetition of the 
present painful experience in which a vast sum of assets and purchasing power is ’tied up.’ "S. Rep. No. 
77, 73d Cong., 1st Sess., 12 (1933) (emphasis added). The focus of Congress was therefore upon 
ensuring that a deposit of "hard earnings" entrusted by individuals to a bank would not lead to a tangible 
loss in the event of a bank failure. * * * 

Congress’ focus in providing for a system of deposit insurance--a system that has been 
continued to the present without modification to the basic definition of deposits that are "money or its 
equivalent"--was clearly a focus upon safeguarding the assets and "hard earnings" that businesses and 
individuals have entrusted to banks. Congress wanted to ensure that someone who put tangible assets 
into a bank could always get those assets back. The purpose behind the insurance of deposits in 
general, and especially in the section defining deposits as "money or its equivalent," therefore, is the 



protection of assets and hard earnings entrusted to a bank. 

This purpose is not furthered by extending deposit insurance to cover a standby letter of credit 
backed by a contingent promissory note, which involves no such surrender of assets or hard earnings to 
the custody of the bank. Philadelphia Gear, which now seeks to collect deposit insurance, surrendered 
absolutely nothing to the bank. The letter of credit is for Philadelphia Gear’s benefit, but the bank relied 
upon Orion to meet the obligations of the letter of credit and made no demands upon Philadelphia Gear. 
Nor, more importantly, did Orion surrender any assets unconditionally to the bank. The bank did not 
credit any account of Orion’s in exchange for the promissory note, and did not treat its own assets as 
increased by its acceptance of the note. The bank could not have collected on the note from Orion 
unless Philadelphia Gear presented the unpaid invoices and a draft on the letter of credit. In the absence 
of a presentation by Philadelphia Gear of the unpaid invoices, the promissory note was a wholly 
contingent promise, and when Penn Square went into receivership, neither Orion nor Philadelphia Gear 
had lost anything except the ability to use Penn Square to reduce Philadelphia Gear’s risk that 
Philadelphia Gear would go unpaid for a delivery of goods to Orion. 

Accordingly, the judgment of the court below is reversed, and the case is remanded for further 
proceedings consistent with this opinion. 

Justices MARSHALL, BLACKMUN, and REHNQUIST, dissent. * * * 

Centrifugal Casting Machine Co. v. American Bank & Trust Co. 

United States Court of Appeals, Tenth Circuit, 1992. 

966 F.2d 1348. 

SEYMOUR, Circuit Judge. 

The United States appeals from the judgment entered in one of two consolidated diversity 
actions involving a letter of credit and a standby letter of credit. The letters were issued in connection 
with a contract between plaintiff-appellee Centrifugal Casting Machine (CCM) and State Machinery 
Trading Company (SMTC), an agency of the Iraqi government, under which CCM was to provide cast 
ductile iron pipe plant equipment to SMTC for a total contract price of $27,390,731. The contracting 
parties agreed that the payment mechanism from SMTC to CCM was to be an irrevocable letter of credit 
for the benefit of CCM in the contract amount, out of which CCM was entitled to draw ten percent as a 
down payment. This letter was isued by Central Bank of Iraq and confirmed by defendant-appellee 
Banca Nazionale del Lavorov (BNL). 

The parties further agreed that a standby letter of credit in the amount of the $2.7 million down 
payment would be issued on behalf of CCM for the benefit of an agent of SMTC, and would be available 
to repay SMTC the amount of the down payment upon the requisite proof that CCM had not performed 
under the contract.28 This standby letter was issued by BNL to defendant-appellee American Bank of 
Tulsa (ABT), CCM’s bank, as account party, and made payable to Rafidain Bank, which in turn issued a 
$2.7 million guarantee to SMTC. CCM drew its down payment under the letter of credit and deposited 
that amount with ABT as security to protect ABT against any obligation it might incur on the standby 
letter of credit. Although an attempt was subsequently made on behalf of SMTC to draw on the standby 
letter of credit, the attempt was not accompanied by proof of nonperformance by CCM, and was not 
honored before the expiration date set out in that letter. 

The suits below involved claims to the $2.7 million down payment by CCM, ABT, and BNL, the 
bank that had confirmed the letter of credit in favor of CCM and had issued the standby letter of credit in 
favor of SMTC. The United States intervened, asserting that Iraq had a property interest in the down 
payment and therefore in the money deposited by CCM in ABT. The United States claimed that the bank 

28William Greider, Secrets of the Temple: How the Federal Reserve Board Runs the Country 172 (1987). 



account was a blocked account under the regulations implementing the Executive Orders freezing 
assets of the Iraqi government. * * * 

We begin by observing that CCM received the funds at issue by drawing on an irrevocable letter 
of credit. We must therefore determine the particular characteristics of that financial instrument and 
ascertain the nature of the interest that it conveys. Because the term "letter of credit" is not defined in 
either the Executive Orders or the implementing regulations, we give it the meaning ordinarily attributed 
to it by courts and parties dealing with this document. See Propper v. Clark, 337 U.S. 472,480 (1949). 

"[A] letter of credit involves three parties: (1) an issuer (generally a bank) who agrees to pay conforming 
drafts presented under the letter of credit; (2) a bank customer or ’account party’ who orders the letter of 
credit and dictates its terms; and (3) a beneficiary to whom the letter of credit is issued, who can collect 
monies under the letter of credit by presenting drafts and making proper demand on the issuer." 

Arbest Construction Co. v. First Nat’l Bank & Trust Co., 777 F.2d 581,583 (10th Cir. 1985). A letter of 
credit thus involves three legally distinct relationships, that "between the issuer and the account party, 
the issuer and the beneficiary, and the account party and the beneficiary (this last relationship being the 
underlying business deal giving rise to the issuance of the letter of credit)." Id. In this case, CCM was the 
beneficiary of the letter which was issued by Central Bank of Iraq to fund the contract, BNL was the 
confirming bank which then became directly liable to CCM,29 and SMTC was the bank customer or 
account party. 

Two interrelated features of the letter of credit provide it with its unique value in the marketplace 
and are of critical importance in our consideration of the United States’s claim here. First, "[t]he simple 
result [of a letter of credit] is that the issuer substitutes its credit, preferred by the beneficiary, for that of 
the account party." Id.; see also Republic Nat’l Bank v. Fidelity & Deposit Co., 894 F.2d 1255, 1258 (1 lth 
Cir.) (letter gives beneficiary irrevocable right to payment, not from account party, who might become 
insolvent or refuse to pay, but from bank), cert. denied, 111 S. Ct. 308 (1990); Airline Reporting Corp. v. 
First Nat’l Bank, 832 F.2d 823,826 (4th Cir. 1987) (issuer replaces customer’s promise to pay with its 
own promise to pay); Pringle-Associated Mortgage Corp. v. Southern Nat’l Bank, 571 F.2d 871,874 (5th 
Cir. 1978) (beneficiary’s claim based on letter of credit, not on agreement between issuer and account 
party and not on the underlying contract). The issuing bank thus pays the beneficiary out of its own 
funds, and then must look to the account party for reimbursement. See generally Republic Nat’l Bank, 
894 F.2d at 1257-58; Okla. Stat. tit. 12A, § 5-114(3) (issuer which has honored demand for payment 
entitled to immediate reimbursement). 

Second, the issuer’s obligation to pay on a letter of credit is completely independent from the 
underlying commercial transaction between the beneficiary and the account party. See Ward Petroleum 
Corp. v. FDIC, 903 F.2d 1297, 1299-1300 (10th Cir. 1990). Significantly, the issuer must honor a proper 
demand even though the beneficiary has breached the underlying contract, see id. at 1299; Okla. Stat. 
Ann. tit. 12A, § 5-114 Okla. comment (1); even though the insolvency of the account party renders 
reimbursement impossible, see Wood v. R.R. Donnelley & Sons Co., 888 F.2d 313,318 (3d Cir. 1989); 
and notwithstanding supervening illegality, impossibility, war or insurrection, see KMW Int’l v. Chase 
Manhattan Bank, N.A., 606 F.2d 10, 16 (2d Cir. 1979). This principle of independence is universally 
viewed as essential to the proper functioning of a letter of credit and to its particular value, i.e., its 
certainty of payment. See, e.g., Ward Petroleum, 903 F.2d at 1299; Wood, 888 F.2d at 318. "Parties to a 
contract may use a letter of credit in order to make certain that contractual disputes wend their way 
towards resolution with money in the beneficiary’s pocket rather than in the pocket of the contracting 
party." Itek Corp. v. First Nat’l Bank, 730 F.2d 19, 24 (1st Cir. 1984). 

29The Land and Manufacture Bank was created in 1740 in New England, but was shut down by colonial 
authorities, causing the financial ruin of Samuel Adams’ father. Robert Harvey, A Few Bloody Noses: 
The American War of Independence 24, 92 (2001). Henry McCulloh unsuccessfully petitioned the North 
Carolina legislature in 1767 for the creation of a Bank for America that would be established as a branch 
of the Bank of England. T. Harry Garton, Banking in North Carolina: A Narrative History 24 (1987). 



This assurance of payment gives letters of credit a central role in commercial dealings, see Bank 
of San Francisco, 817 F.2d at 1398-99, and gives them a particular value in international transactions, 
"in which sophisticated investors knowingly undertake such risks as political upheaval or contractual 
breach in return for the benefits to be reaped from international trade," Enterprise Int’l, Inc. v. 
Corporacion Estatal Petrolera Ecuatoriana, 762 F.2d 464,474 (5th Cir. 1985). "Law affecting such an 
essential instrument of the economy must be shaped with sensitivity to its special characteristics." Bank 
of San Francisco, 817 F.2d at 1399. Accordingly, courts have concluded that the whole purpose of a 
letter of credit would be defeated by examining the merits of the underlying contract dispute to determine 
whether the letter should be paid. Andy Marine, Inc. v. Zidell, Inc., 812 F.2d 534,537 (9th Cir. 1987); 
Itek, 730 F.2d at 24 (resort to underlying contract dispute risks depriving beneficiary "of the very 
advantage for which he bargained, namely that the dispute would be resolved while he is in possession 
of the money"). 

Because of the nature of a letter of credit, we conclude that Iraq does not have a property 
interest in the money CCM received under the letter. The United States contends in essence that Iraq 
has a property interest in this money because it was allegedly a contract payment made by Iraq, which 
Iraq should recover because CCM breached the contract. In so arguing, the United States makes a 
breach of contract claim on behalf of Iraq that Iraq has never made, creates a remedy for the contracting 
parties in derogation of the remedy they themselves provided, and, most importantly, disregards the 
controlling legal principles with respect to letters of credit. * * * 

In rejecting the United States’s position, we reiterate our recognition that blocked Iraqi property 
interests are to be broadly construed so as to effectuate the purposes underlying the blocking orders. 
We nonetheless are not at liberty to restructure the essential characteristics of a letter of credit in order 
to create a property interest that would not be recognized under the rules applicable to that 
internationally recognized financing instrument. Because those rules do not establish that Iraq has a 
legally cognizable property interest in the payment made to CCM under the letter of credit, the policies 
underlying the blocking of Iraqi assets are simply not implicated. The national interest is not furthered by 
creating a property interest out of conditions that would not otherwise generate such an interest, 
particularly when we must do so at the expense of a critical and unique device of international trade. 

Questions and Notes 

1. A standby letter of credit is sometimes referred to as a "suicide letter" because the issuer of 
the credit loses control of the ability to block payment even when payment is not actually due. This 
became a problem during the Iranian crisis when American diplomatic personnel were seized as 
hostages, American assets were then appropriated, and standby letters of credit called without 
justification. For a discussion of those events and the solutions imposed by the courts see American Bell 
International v. Islamic Republic of Iran, 474 F.Supp. 420 (S.D.N.Y. 1979), and Harris Corp. v. National 
Iranian Radio and Television, 691 F.2d 1344 (11th Cir. 1982). 

2. How can a party protect itself from an unwarranted demand for payment under a standby 
letter of credit? 

3. Letters of credit are "off-balance sheet" items. This means that the obligation is not reflected 
on the bank’s balance sheet until the letter of credit is paid by the bank and a debt obligation is created 
for repayment by the customer. Should letters of credit be included on the balance sheet? Are banks 
required to disclose this contingent liability on their financial statements? Are banks required to maintain 
capital against letter of credit obligations? What do banks charge for issuing a letter of credit? 

4. There is no express authority in 12 U.S.C.A. § 24 for a national bank to issue a guarantee, 
and accordingly some decisions so hold. Is a standby letter of credit any different from a guarantee? 

PAYMENT METHODS 

Ch. 7 
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Section 3. Payment Methods 

Demand deposits and NOW accounts are important not only as sources of funds for bank loans 
and investments, but also as payment methods for account holders. Banks also provide other payment 
methods such as credit cards (which are short-term extensions of credit by the bank issuing the credit 
card), debit cards (which provide immediate electronic access to account funds), stored value or smart 
cards (on which value may be stored to facilitate later purchases), and electronic money. Some of these 
payment methods are described below. 

A. Credit and Debit Cards 

National Bancard Corp. v. VISA, U.S.A. 

United States District Court, Southern District of Florida, 1984. 

596 F.Supp. 1231, aft’d, 779 F.2d 592 (11th Cir.), cert. denied, 479 U.S. 923 (1986). 

HOEVELER, District Judge. 

This case involves a claim by plaintiff, NaBanco that defendant, VISA has violated the Sherman 
Antitrust Act, causing plaintiff damages. Defendant issues the VISA card, used by many as a method of 
payment for goods and services, in connection with the transfer of transaction paper from a merchant 
through its bank to the card issuing bank. VISA regulations call for payment of an interchange fee ("IRF") 
if its exchange system is used. The interchange fee is set by the VISA Board of Directors. Plaintiff, 
among other things, asserts that the methods of setting and determining the interchange fee involves 
price fixing and are anti-competitive. Defendant asserts that the setting of the fee is reasonable, not only 
in method but in amount, and further that the VISA regulations encourage competition and are not in 
violation of the Act. The Court has determined that the plaintiff, NaBanco has failed to prove its case and 
that judgment shall be entered in favor of the defendant, VISA. 

The last 150 years have witnessed the evolution of several distinct methods of payment for 
goods and services. Just as we once moved from an economy which relied heavily on barter as a 
primary means of exchange to an economy based on cash, so we now find ourselves increasingly 
becoming a "cashless" society. Today it is not unusual to find major sectors of the buying public 
foresaking cash in favor of credit cards3° and, even more recently, debit cards.31 Unlike consumer 
currency purchases, however, these newer payment forms leave a residue of paper credits and debits 
which must somehow be cleared in order to complete a particular consumer transaction. * * * 

The issues raised in this case can best be defined and understood in the context of the bank 
credit card industry and its history. 

In the early 1800’s, the two principal means of commercial transactions payment devices were 
bank notes issued by state banks and drafts. These payment forms satisfied the needs of commerce at 
a time in history when consumers and merchants would usually reside and do business in the same 
geographical area. Accordingly, payment media rarely had to be sent beyond the local area. Bank notes, 
issued by the local bank or banks, circulated through the immediate region and were used to a far 
greater degree than currency is used today. In the larger local transaction, and also in the relatively 
infrequent long-distance transaction, the draft was the typical medium used. 

S°The Bank of England operated as a central bank for both the English government and private 
merchants. National banks existed in other countries, including Italy, Germany, France, and Holland. 
SlBray Hammond, Banks and Politics in America From the Revolution to the Civil War 36 (1957). 



However, rapid technological changes in both transportation and communication in the 
mid-1800’s, heightened the need for a medium of exchange which was acceptable to diverse and 
unknown persons across the country and which could travel easily and cheaply. The check was 
increasingly employed to meet these needs. 

Despite the check’s utility, other payment devices arose to meet more specific consumer needs. 
About a century after the check gained common acceptance, the bank credit card was introduced. The 
chief antecedents of this card were the retail merchant’s "open book" account and the somewhat later- 
developed but more closely-analogous "travel and entertainment" cards. Unlike either of its two 
predecessors, however, the bank credit card has come to play a much more versatile role in the 
universe of payment systems. The bank credit card provides many of the same services as the personal 
check, but, in addition, provides retailers of goods and services an extra measure of protection from the 
risk of default. Incident to the system, and in most cases, the banks, not the retailers, are responsible for 
seeking payment from the retailers’ customers. 

As in the case of the check, the bank credit card system is principally a four-party payment 
arrangement. It involves: (1) cardholders who use bank credit cards to purchase goods and services; (2) 
merchants who accept bank credit cards in exchange for goods and services; (3) financial institutions 
(issuer banks) which issue cards to, and contract with, cardholders; and (4) financial institutions 
(merchant banks) which contract with merchants to accept the bank credit card and thereafter manage 
the bank credit card accounts of these merchant clients. 

A typical transaction can be most simply described as follows: Once a potential consumer has 
opened a bank credit card account with a particular issuing bank, he or she may use that bank credit 
card in lieu of cash to purchase goods and services from any merchant participating in that particular 
bank credit card system. The merchant, after a sale, then transmits the consumer/cardholder’s draft 
evidencing this transaction (referred to in the parlance of the industry as "paper") to its merchant bank, 
this sum being immediately credited to the merchant’s account minus a small charge agreed upon earlier 
by contract (called the "merchant discount"). If the merchant bank happens to be the same bank which 
issued the card, the consumer/cardholder’s account in the bank will be processed "in-house" in what has 
been described as an "on-us" transaction. When the issuer bank differs from the merchant bank, the 
process becomes more complicated. First, the merchant bank sends the transactional paper to the 
issuer bank. The issuer bank then will either send the merchant bank the requisite sums due and owing 
from its cardholder, or will directly credit the merchant bank’s account at the issuer bank, if the merchant 
bank has such an account. In either case, the issuer bank is ultimately responsible for the sums due and 
owing from its cardholders, and thus, absent a breach of agreed procedure by the merchant or merchant 
bank, the issuing bank bears the risk of default by the cardholder. 

The process by which transactional paper is moved from the merchant bank to the issuer bank 
involves certain costs. In the system at issue here, the issuer bank withholds a small amount (called the 
"interchange fee") from the monies due and owing the merchant bank to cover the costs of this 
processing. Even more simply stated, the merchant bank (if not the issuer of the card used in a sale) 
must process the paper generated by the sale to realize both the small profit hopefully provided in the 
merchant’s discount charge to the retailer and reimbursement for the sale amount credited to the 
account of the retail merchant. The paper then goes to the issuer bank which reimburses the merchant 
bank but only after the deduction of the interchange fee. This interchange fee is the subject of the 
dispute in this case. 

One of the most successful three-party bank cards was the California-based Bank of America’s 
("BA’s") local prototype credit card program, the BankAmericard. This program expanded in 1960 to a 
statewide system to take advantage of the ever-increasing pool of people amenable to credit card use 
within the state. This expansion increased the base over which the costs of the system could be spread. 
Still, the nationwide expansion of its principal competitors’ operations (travel and entertainment cards) in 
conjunction with dramatic technological changes in data-processing and electronic communications soon 
led BA to develop its own national credit card program in 1966. 



The BA network was achieved by means of a franchise program which permitted BA-licensed 
local banks across the country to issue credit cards bearing the BankAmericard name. The licensee 
banks actually owned the credit cards they issued, and created their own receivables by signing up local 
merchants who would accept the card. Licensees were also encouraged to engage other non-issuer 
banks as their agents to expand the merchant base still further. 

With the advent of the BankAmericard licensing program came the concept of the interchange 
fee, referred to earlier as a means of paying for costs associated with transferring transactional paper. 
Included in the licensing agreement was a provision indicating the sum or "fee" licensees were entitled to 
receive when purchasing their cardholders’ paper in interchange. The agreement provided that the 
merchant-servicing licensee had to send to the card-issuing licensee either the actual merchant discount 
earned in each interchange transaction, or the merchant bank’s "average" merchant discount. 

Between 1966 and early 1970, many of the BA licensees grew in size and expertise and 
accordingly moved for the creation of a system which could more accurately reflect their individual 
interests and concerns, as well as address some of the more pressing problems facing the licensee 
system. These concerns led to the formation of NBI, a for-profit, non-stock-membership corporation 
which was established in 1970. * * * 

In 1977, NBI changed its name to VISA and exclusive rights to the name "BankAmericard" 
reverted to BA. To become a VISA member, of which there were approximately 13,400 in 1983, a 
financial institution must be eligible for federal deposit insurance. Upon proper application, any eligible 
institution can serve either as a proprietary member or as an agent of a proprietary member. There were 
1866 proprietary members in 1983. Each can perform the function of issuing cards to cardholders and of 
signing merchants to participate in the VISA system. Proprietary members also elect VlSA’s governing 
Board of Directors which makes the rules under which the system operates. Agent members, 11,537 
strong in 1983, elect only to contract with merchants on behalf of proprietary members; they are not 
eligible to vote for Board members and therefore do not play as significant a role as proprietary members 
in determining VISA policy. * * * 

... [T]he Court makes and enters these additional and somewhat more specific findings of fact: 

A. VISA lacks power in the relevant market. In the absence of such market power, VISA lacks 
the ability to impose any restraint detrimental to competition. * * * 

In re Visa Check/Mastermoney Antitrust Litigation 

United States Court of Appeals, Second Circuit, 2001. 

280 F.3d 124, cert. denied, 536 U.S. 917 (2002). 

SOTOMAYER, Circuit Judge. 

Defendants-appellants Visa U.S.A. Inc. ("Visa") and MasterCard International Incorporated 
("MasterCard") appeal from an order of the United States District Court for the Eastern District of New 
York (Gleeson, J.) granting plaintiffs-appellees’ ("plaintiffs") motion for class certification. We hold that 
the district court did not abuse its discretion by finding that plaintiffs had established that this action is 
maintainable as a class action under Federal Rule of Civil Procedure 23(b)(3). We therefore affirm. 

Plaintiffs--a number of large and small merchants and three trade associations--bring this 
antitrust class action against defendants Visa and MasterCard, alleging that defendants have created a 
tying arrangement in violation of § 1 of the Sherman Antitrust Act, 15 U.S.C. § 1, by means of their 
"honor all cards" policy, which requires stores that accept defendants’ credit cards to accept their debit 
cards as well. Plaintiffs also allege that defendants have attempted and conspired to monopolize the 
debit card market in violation of § 2 of the Sherman Act, 15 U.S.C. § 2. 



* * * Although Visa and MasterCard are separate associations, their rules permit "duality," which 
allows banks to be members of both associations and to issue both brands of credit cards. There is a 95 
percent overlap between Visa’s and MasterCard’s memberships, and virtually every retailer that accepts 
one of defendants’ credit cards also accepts the other’s credit cards. Additionally, as a result of the 
duality policy, Visa and MasterCard coordinate many of their policies. 

Visa and MasterCard, through member banks, issue different types of payment cards, including 
credit cards and debit cards. Member banks, called card-issuing institutions, rather than defendants 
themselves, issue payment cards to consumers and set the cardholders’ interest rates and fees. Other 
member banks, called acquiring institutions, contract on behalf of Visa and MasterCard with retailers to 
accept their payment cards. When a cardholder makes a purchase with his or her Visa or MasterCard 
payment card at a merchant’s store, the acquiring institution reimburses the merchant the purchase price 
less a "discount fee" and the acquiring institution pays the card-issuing institution an "interchange fee." 
The interchange fee is set by Visa and MasterCard, and the discount fee is based largely on the 
interchange fee.32 Plaintiffs allege that, because of defendants’ policy of duality, there is a high degree of 
uniformity in both the interest rates and fees charged by defendants’ member banks to cardholders and 
in the discount rates charged by defendants’ member banks to merchants accepting Visa and 
MasterCard payment cards. 

This action centers around a class of debit cards issued by Visa and MasterCard. A debit card is 
an access device which enables a cardholder, among other things, to withdraw cash from his or her 
bank account at an automated teller machine and to make purchases at a point of sale ("POS") which 
are debited against the cardholder’s bank account. POS debit card transactions can either be "on-line" or 
"off-line." In an on-line debit card transaction, the cardholder enters his or her "personal identification 
number" ("PIN")into a PIN pad and then, during the retail transaction, the card-issuing institution verifies 
that there are sufficient funds in the cardholder’s account and electronically puts a hold on the funds 
needed for the transaction. Within a day, the funds are moved from the cardholder’s account to the 
retailer’s account. In contrast, in an off-line debit purchase, the cardholder signs a slip authorizing the 
purchase (rather than entering a PIN), the card-issuing institution does not necessarily verify that there 
are sufficient funds or put a hold on those funds, and the funds take approximately one to seven days to 
be moved to the retailer’s account. Plaintiffs contend that there is a higher incidence of fraud in off-line 
POS debit transactions because they are authorized by signature, rather than by PIN. Visa offers an off- 
line POS debit card called "Visa Check" and MasterCard offers one called "MasterMoney," both of which 
are the subject of this litigation. 

Defendants have an "honor all cards" policy, which requires any merchant accepting any of their 
credit cards to accept all of their payment cards, including Visa Check and MasterMoney. According to 
plaintiffs, retailers are even prohibited by the defendants’ "honor all cards" policy from asking customers 
whether they would mind using a different payment system. Defendants have set the interchange fees 
for Visa Check and MasterMoney at or near the same level as the interchange fees for their respective 
credit cards despite the fact that, according to plaintiffs, credit card transactions--which rely on the 
extension of credit--involve far more risk. The interchange fees for competing on-line debit 
cards--where the risk of non-payment is substantially eliminated--is far lower. 

Plaintiffs contend that if Visa Check and MasterMoney were not tied to defendants’ credit cards 
by the "honor all cards" rule, retailers would refuse to pay the high Visa Check and MasterMoney fees, 
and as a result, defendants would have to lower those fees. Plaintiffs also allege that defendants have 
undertaken measures to deceive retailers into accepting their off-line debit cards. Specifically, plaintiffs 
contend that defendants designed their off-line debit cards to be indistinguishable from their credit cards 
by making them visually and electronically identical and by setting identical interchange fees for their 
credit and off-line debit cards. 

Thus, plaintiffs allege that defendants have created an illegal tie between Visa Check and 

32Alexander Mackie, Facile Princeps: The Story of the Beginning of Life Insurance in America 224 
(1956). 



MasterMoney and defendants’ credit cards and have attempted and conspired to monopolize the debit 
card market in violation of sections 1 and 2 of the Sherman Act. Plaintiffs request both injunctive relief 
and money damages. 

Plaintiffs moved to certify a class pursuant to Rule 23 consisting of "all persons and business 
entities who have accepted Visa and/or MasterCard credit cards and therefore are required to accept 
Visa Check and/or MasterMoney debit cards under the challenged tying arrangements, during the fullest 
period permitted by the applicable statutes of limitations.’ .... 

[V~e affirm the district court’s grant of plaintiffs’ motion for class certification pursuant to Rule 
23(b)(3). 

JACOBS, Circuit Judge, dissenting. * * * 

Both MasterCard and Visa settled the litigation in the spring of 2003 on the eve of trial. The 
terms of the settlement eliminated the "honor all cards" requirement, reduced by one-third the fee 
charged on signature-based debit transactions (until January 1, 2004), and provide a $3 billion 
settlement fund, although one source estimates that after the attorneys fees are paid, each retailer who 
is a class member can likely expect only a few hundred dollars over the course of several years.33 After 
the settlement, Visa agreed to lower the fees it charged to WaI-Mart (but not to other retailers), but 
MasterCard did not. On February 1,2004, WaI-Mart stopped accepting MasterCard debit cards. On a 
$40 grocery purchase, a supermarket pays Visa 24 cents in fees if the customer pays with a debit card 
and PIN, 35 cents in fees for a signature debit card, and 50 cents or more for a credit card.34 

Many banks have replaced their traditional ATM cards, which permitted the user access to other 
ATM networks through the use of a PIN, with Visa or MasterCard debit cards (that do not require a PIN 
for a debit transaction). Under the "honor all cards" regime in place before the settlement, banks earned 
significant interchange fees from merchants as a result of their customers’ use of the debit cards in off- 
line debit transactions. 

Questions and Notes 

1. In separate litigation pursued by the U.S. Justice Department, the United States Court of 
Appeals for the Second Circuit affirmed the district court’s finding that the current exclusivity rules, 
whereby banks using Visa and Mastercard are precluded from using competitors’ cards, violates the 
Sherman Antitrust Act. United States v. Visa U.S.A., Inc., 344 F.3d 229 (2nd Cir. 2003), cert. denied, 543 
U.S. 811 (2004). The ruling was seen as a big win for American Express and Discover and a big loss for 
Visa and MasterCard. Banks have benefitted from the increased competition for their business. H. 
Michael Jalili & David Breitkopf, Two Years On, Gauging Effect of a Ruling, Am. Banker, Oct. 5, 2006. 

2. Was an "honor all cards" requirement necessary to gain widespread use of debit cards? 

3. See Chapter 11 for a discussion of the currency conversion fees charged by some credit card 
companies on foreign purchases. Competition authorities at the European Commission also charged 
that Visa was improperly excluding competitors from its network. 

4. A number of suits are pending against MasterCard and Visa by merchants over interchange 

SSBanking was not universally accepted. After its settlement, the Texas Constitution prohibited banks 
until 1904. Iowa, Arkansas, Oregon, and California prohibited banks before the Civil War. 
34After the Panic of 1837, several states adopted legislation that made bank stockholders liable for twice 
the amount of the par value of their shares in the event of a bank’s failure. This was called "double 
liability." Double liability was also included in the National Banking Act when it was enacted during the 
Civil War. 



fees and rules barring surcharges to customers to cover credit card fees. It is expected that some of 
these cases will be consolidated for trial. Isabelle Lindenmayer, Target: Interchange: High-stake suits get 
first key hearing today, Am. Banker, Sept. 29, 2005. 

The Senate Judiciary Committee held a hearing on July 19, 2006, on the antitrust implications of 
these fees. Testimony from merchant representatives noted that the higher the interchange fees, the 
more money that flows to the member banks. Senate Panel Gets Various Views On Payment Card 
Interchange Fees, Banking Rep. (BNA) 129,131 (2006). A Visa executive testified that merchants want 
the federal government to cap the price they pay for the valuable benefits of electronic payment and 
argued that merchants hoped to use the current litigation to reduce their costs of electronic payment and 
to shift those costs to consumers. Id. 

5. MasterCard has become a public company, MasterCard, Inc., abandoning its association 
structure. See Isabelle Lindenmayer, A New MasterCard, Am. Banker, Sept. 1,2005. Presumably the 
access to additional capital available to a public company is needed, in part, to deal with the litigation 
against the company. MasterCard could also enter new lines of businesses and compete more directly 
with banks as an entity independent from its bank members. 

6. Bank of America came under fire in 2007 for offering credit cards to immigrants in Los 
Angeles who were required to show only an identity card from the Mexican consulate to receive the card. 
Some critics charged that this program aided and abetted illegal immigration. Eunice Moscoso, More 
Illegal Immigrants File Returns; Taxes a Possible Boos to Future Legalization, Atlanta 
Journal-Constitution, Apr. 17, 2007, at 8D. The CEO of Bank of America responded that the bank had 
an obligation to serve all with authorized identification and that the Treasury Department’s money 
laundering regulations permitted consulate cards to be used to open an account, or in this case, a 
secured credit card. Kenneth D. Lewis, Not in the Cards, Wall St. J., Feb. 22, 2007. 

B. Smart Cards or Stored Value Cards 

Richard R. Holley, lii note, One-Card 101: Wachovia Hits the Pit and Becomes the Partner Bank 
of the UNC One Card 

4 N.C. Banking Inst. 371 (2000). 

A "one-card" is a multifunction identification card issued by an institution designed to combine 
that institution’s various card-related functions onto a single plastic card. In the United States, the one- 
card has found its greatest success in academia, with captive audiences highly dependent on 
identification cards. Industry experts estimate that out of the 3,500 four-year colleges and universities in 
North America, approximately 1,300 have some type of campus one-card program. Universities 
implement one-card programs to take advantage of the administrative efficiency inherent in combining 
identification, library, security, building, and food service access onto a single plastic card. * * * 

There are two types of university one-card systems currently in use. The first is the magnetic 
stripe, or "mag-stripe," technology found on the back of all credit and debit cards. Approximately sixty- 
percent of United States checking account customers possess debit cards based on mag-stripe 
technology. The second type of university one-card system is based on "smart chip" technology, which 
implants a miniature microchip into the card. Many smart cards often feature a mag-stripe in addition to 
the smart chip. * * * 

A "smart card" is a traditional plastic card containing an imbedded ultra-thin microchip. The chip 
on a smart card typically holds one thousand bytes of data, in comparison to a mag-stripe card, which 
usually has three sub-tracks holding 226 bytes total. The major difference between the two technologies 
is that smart chips can actually process data, such as separating and designating funds for certain 
purposes or calculating points earned in loyalty programs. The increased memory of a chip also allows 
for a greater encryption to prevent fraud. * * * 



Merchants are interested in smart cards mostly for their potential for integrating loyalty 
programs. Merchants are not, however, as receptive to the idea of using smart cards to replace cash. 
Cash is convenient for merchants, since it does not burden the merchant with transaction fees or any 
delayed funding associated with card payment systems. Another important consideration, revealed 
during the 1996 Summer Olympics smart card program in Atlanta, is that cash, since it is untraceable, 
allows merchants to understate their receipts and subsequently lighten their tax load. This practice is not 
possible with smart cards, since a smart card system keeps a precise electronic record of all 
transactions. Franchisers, on the other hand, are more receptive to smart cards since the chip system 
will keep track of each franchisee’s true revenues, allowing the franchiser to maximize its cut of the 
profits. 

Smart cards remain in a prolonged stage of infancy in North America, which accounts for 0.5% 
of all smart cards in use, compared to 85% for Europe. Though the Global Smart Card Advisory Services 
Report predicts that the U.S. share of the smart card market will rise to 25% over the long term, adoption 
of the smart card market technology is occurring slowly and cautiously in America. Where adoption of 
smart card technology is occurring, colleges and universities could properly be characterized as the 
cradle of smart card technology in the United States. * * * 

The FDIC described three new types of stored value cards and discussed the circumstances 
under which such stored value cards might qualify as insured deposits in the Notice of Proposed 
Rulemaking excerpted below. 

Federal Deposit Insurance Corporation Definition of "Deposit"; Stored Value Cards 

69 Fed. Reg. 20558 (proposed Apr. 16, 2004). 

(to be codified at 12 C.F.R. pt. 303). 

* * * Examples of new types of systems are described below: 

Example A: A sponsoring company issues cards to cardholders in exchange for cash. The 
company then places the cash into an account at an insured depository institution. Through an 
agreement between the company and the depository institution, the account is designated as a "reserve 
account." The company uses the funds in the self-described "reserve account" to make payments to 
merchants as the cardholders use their cards. In this manner, the company satisfies its obligations as 
the issuer of the cards. 

Example B: Through kiosks at retail stores, an insured depository institution issues cards to 
cardholders in exchange for cash. In connection with the issuance of these cards, the depository 
institution maintains a self-described "reserve account." At the same time, the institution maintains an 
individual account or subaccount for each cardholder. When a cardholder uses his/her card to purchase 
goods or services from a merchant, the "reserve account" is debited and the individual account or 
subaccount also is debited. Account statements are made available to the cardholders so that they may 
check their balances. 

Example C: In paying wages to its employees, a company distributes "payroll cards" in lieu of 
checks. Prior to the distribution of the cards, the company places funds at an insured depository 
institution. Briefly, the funds are held in a self-described "funding account." Alter the distribution of the 
cards (on payday), however, the funds are transferred to individual accounts for the various employees. 
When an employee uses his/her card to purchase goods or services, funds are disbursed from the 
employee’s individual account to the merchant. * * * 



The FDIC issued a revised proposed rule on the insurability of funds subject to transfer or 
withdrawal through the use of stored-value cards. 70 Fed. Reg. 45571 (proposed Aug. 8, 2005) (to be 
codified at 12 C.F.R. pt. 330). See also FIL-83-2005 (Aug. 22, 2005), available at 
<LT>www.fdic.gov/news/news/financial/2005/fi18305.html<GT>. 

The use of stored value cards as payroll cards has been popular with many employers, 
especially if a large number of employees do not have a bank account to which a paycheck can be 
automatically deposited. The Fed published a final rule providing that Regulation E applies to payroll 
cards established through an employer. The rule reduced the compliance requirements for employers, 
does not require the bank to send the employee written periodic statements, and does not extend 
Regulation E coverage to other types of stored value cards. 71 Fed. Reg. 54437 (Aug. 30, 2007) 
(codified at 12 C.F.R. pt. 205) (effective July 1, 2007). An OCC Advisory Letter outlines additional 
unsettled issues with respect to payroll cards. OCC Advisory Letter 2004-6 (May 14, 2004). 

Stored value cards operate much like a prepaid cell phone and are a mechanism for banking 
persons with poor credit histories or those without bank accounts. See generally John T. Albers, Stored 
Value Cards: Should We Know the Holder?, 11 N.C. Banking Inst. 363 (2007). People who do not have 
a credit history or a means to open a checking account or apply for a credit card, find stored value cards 
useful. WaI-Mart is also issuing stored value cards as a means of entering the banking business and 
providing a service to its unbanked customers. Diana Middleton, WaI-Mart Banks on Its (Non) Bank, 
Florida Times Union (Jacksonville), July 1, 2007, at G-1. 

C. Electronic Transfers 

The Electronic Funds Transfer Act of 1978 requires customers to be provided with 
documentation of electronic fund transfers, and limits their liability where a breach of security in an 
electronic funds transfer results in losses. 15 U.S.C. § 1693. The Depository Institution Deregulation and 
Monetary Control Act of 1980 allows the use of electronic payments among institutions that are in the 
Federal Reserve system.3s 

Bisbey v. D.C. National Bank 

United States Court of Appeals, District of Columbia Circuit, 1986. 

793 F.2d 315. 

EDWARDS, Circuit Judge. 

Sandra Bisbey challenges the refusal of the District Court to hold the District of Columbia 
National Bank ("the Bank") liable for a violation of the Electronic Fund Transfer Act of 1984 ("the Act"). 
The District Court found that the Bank, in its resolution of Ms. Bisbey’s inquiry about her account, 
erroneously failed to deliver or mail to her an explanation of its investigative findings. However, the trial 
court concluded that the Act did not contemplate a finding of civil liability for this type of procedural 
mistake. 

We reverse the District Court. Although there is no evidence of bad faith in this case, it is 
nonetheless clear that Bank officials failed to comply with provisions of the Act. Therefore, the case must 
be remanded for a determination of civil liability and attorney’s fees. 

Ms. Bisbey opened a checking account with the defendant Bank in January 1981. Subsequently, 
she authorized the Bank to debit her checking account for fund transfer directives submitted monthly by 
the New York Life Insurance Company ("NYLIC") for payment for her insurance premiums. 

In September 1981, Ms. Bisbey’s account lacked sufficient funds to cover the NYLIC directive, 

3SDaily Commercial Advertiser (Buffalo, New York), July 10, 1837, at 2. 



and no transfer was made. Thus, the September request was resubmitted by NYLIC in October, along 
with the latter month’s directive. Appellant’s funds were insufficient to satisfy either submission, both of 
which were covered by the Bank. As a result, two overdraft notices were sent to Ms. Bisbey, each in the 
amount of her monthly insurance premium. The appellant, having forgotten her nonpayment in 
September, believed that the Bank had erroneously made two payments in October. 

At this point, Ms. Bisbey informed a customer representative of the Bank that she believed that 
an error had occurred with regard to these preauthorized transfers. Upon request by the Bank, she 
confirmed her inquiry by letter. Approximately ten days later, an official of the Bank telephoned appellant 
and orally explained that there had been no improper duplication of her premium payments. Ms. Bisbey, 
however, still considered the matter unresolved, and she filed suit under the EFTA. * * * 

In relevant part, the opinion of the District Court held that the Bank had failed to comply with its 
statutory obligation to provide written notice of its findings when it concluded that no electronic funds 
transfer error had occurred. However, the trial court determined that section 915 of the Act, which 
provides for civil liability and attorney’s fees for certain violations, was, by its own terms, not applicable to 
the mistake at issue. Finally, neither party was deemed to have acted in bad faith; thus, the District Court 
found that an award of attorney’s fees was unwarranted. * * * 

The Bank’s foregoing failures to comply with the statute give rise to civil liability under section 
915 of the Act. That section provides that "any person who fails to comply with any provision of [the Act] 
with respect to any consumer, except for an error resolved in accordance with section 908, is liable to 
such consumer" for actual damages or for a symbolic award. Thus, under the plain terms of the Act, civil 
liability attaches to all failures of compliance with respect to any provision of the Act, including section 
908. * * * 

It may seem odd that the Bank is held liable for a transaction that benefited the plaintiff. Ms. 
Bisbey’s account contained insufficient funds to cover either of the premium requests submitted by 
NYLIC. Though she had no overdraft agreement, the Bank did not charge an overdraft fee. Thus, the 
effect of the Bank’s payments was to provide her, at no cost, with insurance coverage she would not 
have had otherwise. Upon Bisbey’s inquiry, the Bank gave her a correct report but neglected to send it in 
writing, as the statute requires. Ms. Bisbey conceded below that she had suffered no damage and the 
District Court’s surmise that she may have been benefited seems correct. Despite this, the litigation has 
continued for nearly three years, and the statute compels a finding that the Bank is liable. Doubtless the 
discretion given the District Court to award only nominal damages and a "reasonable" attorney’s fee was 
designed to mitigate the results of strict liability in cases such as this, involving a technical and non- 
damaging violation. * * * 

Eisenberg v. Wachovia Bank, N.A. 

United States Court of Appeals, Fourth Circuit, 2002. 

301 F.3d 220. 

BEEZER, Senior Circuit Judge. 

Eric Eisenberg ("Eisenberg")* * * was the victim of a fraudulent investment scheme perpetrated 
by Douglas Walter Reid ("Reid"). Reid falsely represented to Eisenberg that he was a senior vice 
president of Bear Stearns Companies, a large financial securities firm, and convinced Eisenberg to make 
a putative investment. At Reid’s direction, Eisenberg transferred $1,000,000 via electronic wire to a 
Wachovia branch bank in North Carolina for deposit in an account bearing the name "Douglas Walter 
Reid dba Bear Stearns," "For Further Credit to BEAR STEARNS." The electronic transfer was made 
through the "Fedwire" wire service operated by the Federal Reserve Bank. Wachovia accepted the 
transfer and deposited the funds to the credit of the specified account, which had been opened by and 
was under the control of Reid. Reid withdrew almost all of Eisenberg’s funds and converted them to his 
own use. 



Wachovia’s customer agreements do not restrict the name under which a new customer may 
open a bank account. The Wachovia employee who opened Reid’s account did not verify that Reid was 
authorized to operate under the name Bear Stearns. Reid possessed no such authority and was not in 
any way affiliated with Bear Stearns. 

Eisenberg filed a complaint against Wachovia in federal court on the basis of diversity 
jurisdiction, see 28 U.S.C. 9 1332, asserting two claims of negligence. The first claim alleged that 
Wachovia negligently allowed Reid to establish and operate a fraudulent bank account and negligently 
failed to train its employees to detect fraud. The second claim alleged that Wachovia was vicariously 
liable for its employee’s negligence in allowing Reid to open the bank account without proper verification. 
Both claims include the allegation that Wachovia breached a duty of care owed to people like Eisenberg, 
who transact with Wachovia customers, to detect and prevent the fraudulent use of its bank accounts. 

Wachovia moved to dismiss the complaint pursuant to Federal Rule of Civil Procedure 12(b)(6). 
Wachovia argued that both negligence claims are preempted by Federal Reserve Board Regulation J 
("Regulation J"), Subpart B, 12 C.F.R. 99 210.25-210.32 (2002). Wachovia also argued, in the 
alternative, that the claims fail as a matter of law because Wachovia does not owe Eisenberg a duty of 
care. Agreeing that the claims are preempted, the district court granted Wachovia’s motion and 
dismissed the complaint with prejudice. The court did not address Wachovia’s alternative argument for 
dismissal based on the absence of a duty of care. * * * 

We discussed the preemptive effect of Regulation J in Donmar Enterprises, Inc. v. Southern 
National Bank of North Carolina, 64 F.3d 944 (4th Cir.1995). Subpart B of Regulation J incorporates 
Article 4A of the Uniform Commercial Code to "provide [ ] rules to govern funds transfers through 
Fedwire." 12 C.F.R. 9 210.25(a) (2002); see id. at 9 210.25(a)-(b). The rules adopted from Article 4A 
serve as the exclusive means for determining the rights, duties and liabilities of all parties involved in a 
Fedwire funds transfer. Comm. on Sec. 210.25(b), 12 C.F.R. Part 210, Subpt. B., App. A (2002). 
Affected parties include senders, intermediary banks, receiving banks and beneficiaries. Id. The Federal 
Reserve Board intended Subpart B to create a "uniform and comprehensive national regulation of 
Fedwire transfers." Donmar, 64 F.3d at 949. 

By its own terms, Regulation J "supersedes or pre-empts inconsistent provisions of state law." 
Comm. on Sec. 210.25, 12 C.F.R. Part 210, Subpt. B, App. A (2002). We held in Donmarthat 
Regulation J preempts any state law cause of action premised on conduct falling within the scope of 
Subpart B, whether the state law conflicts with or is duplicative of Subpart B. 64 F.3d at 949-50. 
Determining if a state law claim is preempted by Regulation J turns on whether the challenged conduct 
in the state claim would be covered under Subpart B as well. 

Eisenberg’s negligence claims focus on several aspects of Wachovia’s conduct in establishing 
Reid’s account and crediting Eisenberg’s funds transfer to that account. One instance of alleged 
negligence involves Wachovia "accepting and crediting the Wire Transfer to Mr. Reid’s account when the 
wire instructions designated ’Bear Stearns’ as the intended recipient." Eisenberg addressed the Fedwire 
transfer to "Wachovia Bank," "Beneficiary Account 1861296138," "For Further Credit to BEAR 
STEARNS." Subpart B applies here. When a transfer order identifies the beneficiary by an account 
number, the receiving bank may rely on the account number in crediting the account even though the 
transfer order identifies a person different from the holder of the account. See 12 C.F.R. 9 210.27 
(2002). Wachovia properly processed Eisenberg’s funds transfer order under the standards of Subpart 
B. 

Wachovia is not liable under Subpart B for the manner in which it received and credited 
Eisenberg’s Fedwire funds transfer. Any state law claim that is premised on this same conduct would be 
either duplicative of or contradictory to Regulation J and is thus preempted. Eisenberg’s negligence 
claims are preempted insofar as they challenge Wachovia’s Fedwire transfer processing. 

Eisenberg contends, however, that his negligence claims primarily challenge not the wire 



transfer processing but rather Wachovia’s conduct in allowing Reid to open and operate the bank 
account under the name "dba Bear Stearns." The Fedwire transfer, according to Eisenberg, is only 
incidental to his negligence claims. Eisenberg thus urges that his negligence claims are not preempted 
by Regulation J. We agree. 

Eisenberg’s allegations of negligence are not limited to Wachovia’s conduct in processing the 
Fedwire transfer order. Eisenberg also alleged that Wachovia is negligent by reason of allowing Reid to 
open the "dba Bear Stearns" bank account, failing to discover Reid’s improper use of the account and 
failing to train its employees to recognize and prevent fraud. Subpart B has no application to Wachovia’s 
conduct in these instances. Subpart B governs only Fedwire funds transfers, defined as "the series of 
transactions, beginning with the originator’s payment order, made for the purpose of making payment to 
the beneficiary of the order." Comm. to Secs. 4A-102 & 4A-104, 12 C.F.R. Part 210, Subpt. B, App. B 
(2002). Subpart B does not address the duties, obligations and liabilities applicable to bank functions 
having nothing to do with a Fedwire transfer. 

State law claims premised on conduct not covered by Subpart B cannot create a conflict with or 
duplicate the rules established in Subpart B. Permitting Eisenberg’s claims to go forward would not 
create an obstacle to the fulfillment of Subpart B’s purpose of establishing a uniform body of federal law 
to govern Fedwire transfers. See Fidelity Fed. Sav. & Loan Ass’n v. de la Cuesta, 458 U.S. 141,153 
(1982) (holding state law claim preempted if it "stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives of Congress") (internal quotations and citation omitted). A 
finding that Wachovia is negligent in opening Reid’s account would not conflict with a finding that, under 
Subpart B of Regulation J, Wachovia properly credited the Fedwire transfer to the account. The two 
findings would touch on distinct and independent conduct by Wachovia. 

We hold that Eisenberg’s negligence claims, insofar as they challenge the opening and 
management of Reid’s account, are not preempted by Regulation J. 

Wachovia reasserts on appeal an alternative argument for dismissal, not decided by the district 
court, that Eisenberg fails to allege one essential element in a negligence claim. Wachovia contends that 
it does not owe Eisenberg a duty of care and therefore cannot be held liable in negligence for 
Eisenberg’s injury. 

Under North Carolina law, "[n]egligence is the failure to exercise proper care in the performance 
of a legal duty owed by a defendant to a plaintiff under the circumstances." Cassell v. Collins, 344 N.C. 
160, 472 S.E.2d 770, 772 (1996). A necessary factor in proving negligence is the existence of a duty of 
care owed to the particular plaintiff by the defendant. Pinnix v. Toomey, 242 N.C. 358 (1955) 
("Actionable negligence presupposes the existence of a legal relationship between parties by which the 
injured party is owed a duty by the other, and such duty must be imposed by law."). We consider 
whether a bank owes a duty of care to a noncustomer who is defrauded by the bank’s customer through 
use of its services. We cannot find an applicable precedent from a North Carolina court and look to case 
law from other jurisdictions. We conclude that the North Carolina Supreme Court, if it were to decide this 
issue, would hold that Wachovia did not owe Eisenberg a duty of care under the facts presented. 

Whether Wachovia owes a duty of care to Eisenberg depends on the relationship between them. 
See W. Page Keeton et al., Prosser and Keeton on Torts § 53 at 356 (5th ed. 1984) ("It is better to 
reserve ’duty’ for the problem of the relation between individuals which imposes upon one a legal 
obligation for the benefit of the other...."). Eisenberg had no direct relationship with Wachovia. He was 
not a Wachovia bank customer and, so far as the allegations indicate, has never conducted business 
with Wachovia. Eisenberg instead transacted with Reid, a Wachovia bank customer. 

Courts in numerous jurisdictions have held that a bank does not owe a duty of care to a 
noncustomer with whom the bank has no direct relationship* * * [and that] banks do not owe a duty of 
care to noncustomers even when the noncustomer is the person in whose name an account was 
fraudulently opened. * * * 



Eisenberg was neither a Wachovia customer nor the person in whose name Reid’s fraudulent 
bank account was opened. Bear Stearns would be the beneficiary of any duty of care which Wachovia 
might owe to a noncustomer. Eisenberg instead falls into the undefined and unlimited category of 
strangers who might interact with Wachovia’s bank customer. * * * 

The district court properly dismissed Eisenberg’s complaint with prejudice. Eisenberg’s 
negligence claims are not preempted by Subpart B of Regulation J. The negligence claims are instead 
dismissed because Wachovia does not owe Eisenberg a duty of care. Affirmed. 

D. E-Money 

John L. Douglas Cyberbanking: Legal and Regulatory Considerations for Banking 
Organizations 

4 N.C. Banking Inst. 57 (2000). 

* * * Nothing seems quite as central to the business of banking as handling and dealing with 
money. While banks have not been in a position to issue their own currency for many years, the OCC 
has exhibited a willingness to let banks create electronic money and create and participate in various 
payment systems involving such electronic money. 

In general, electronic money refers to the information that represents value that can be used for 
the purchase of goods or services. A party will exchange some form of "real" money (be it in the form of 
cash, check or credit card purchase) for the electronic value. At some point, the holder of the electronic 
value can surrender the value for "real" money. There are a variety of types of electronic money 
systems. 

In an Order dated August 19, 1996, the OCC allowed Huntington Bank to invest in a stored- 
value/smart card system for universities, hospitals and other self-contained geographic locations.36 
Among other things, the bank contemplated receiving and holding the funds paid for the value 
associated with the cards, and standing behind the obligation to redeem the cards or assure payment to 
parties accepting the value in transactions. 

In another Order, dated December 2, 1996, the OCC allowed several banks to invest in Mondex, 
the electronic money product developed primarily by National Westminster Bank in England?7 This 
particular order involved the investment by four U.S. banks in Mondex, U.S.A. The proposal 
contemplated that the electronic money created under the system could circulate among participants 
until surrendered for redemption. The product hearkens back, in some ways, to the early days in this 
country where banks issued their own notes and such notes circulated as currency. 

A more recent letter confirms that a bank may directly acquire a non-controlling, minority interest 
in a Delaware corporation and thereby acquire, indirectly, a non-controlling minority interest in the 
corporation’s sole subsidiary engaged in providing stored value systems. Apparently, the request 
involved a bank that wished to obtain a minority interest in the Huntington stored value/smart card 
program mentioned above?8 The recent OCC letter indicated that the venture had established stored 
value/smart card systems for fourteen customers, including twelve universities. 

On May 10, 1996, the OCC approved an investment by a bank in an entity engaged in the 
design, development, marketing and maintenance of a network for electronic funds transfers and 
electronic data interchange. The purpose, among other things, was to facilitate and transact electronic 
commerce and marketing software products. Part of the activities would involve the transfer and 

S6Lawrence Ingrassia, Exchequered Past, Wall St. J., Jan. 13, 1998, at 1. 
SZBray Hammond, Sovereignty and an Empty Purse: Banks and Politics in the Civil War 345 (1970). 
SSBray Hammond, Sovereignty and an Empty Purse: Banks and Politics in the Civil War 347 (1970) 
(quoting Senator John Sherman of Ohio). 



settlement of financial obligations.39 

In a novel order, the OCC approved an application for a bank to design, build and operate and 
electronic toll booth. According to the OCC, the bank would serve as a focal point in transactions where 
money was paid and received, something within the core powers of banks.4° 

The issuance of electronic money creates a series of issues under other statutes. These include 
issues under laws and regulations affecting deposit insurance, electronic funds transfers and Regulation 
E, reserve requirements and state escheat laws. 

In General Counsel Opinion No. 8,41 the FDIC issued a lengthy opinion discussing whether 
stored value card arrangements constituted accounts for which federal deposit insurance would be 
required. Although the technical descriptions of the various stored value card and electronic money 
systems is somewhat strained, the Opinion generally provides that unless the bank is creating a 
separate account for the customer with the intent and the ability to track the funds in that account, an 
insured deposit relationship is created. Systems that provide such capacity may be somewhat unusual; 
however, the FDIC clearly provides the flexibility to create an insured deposit relationship if desired. 

If the relationship between the bank as issuer of the electronic money and the individual or entity 
holding the electronic money is not an insured account relationship, the holder of the electronic money 
would be a general unsecured creditor of the issuer. This means that if the issuer were a bank, and the 
bank failed, the creditor would fall behind depositors in the priority scheme, and perhaps would receive 
less than full payment with respect to the claim. 

Stored value systems and electronic money arrangements create issues under the Electronic 
Funds Transfer Act42 and Regulation E of the Federal Reserve?3 The basic issue is whether there is a 
consumer account created that may be accessed through electronic funds transfers. If so, there is a 
series of disclosure requirements, dispute resolution procedures, limitations on liability and other matters 
that must be dealt with. 

The Federal Reserve has attempted to address how the EFT and Regulation E requirements 
would apply to stored value cards and electronic money systems, and until now has been unable to 
adopt final regulations providing guidance. In 1996, the Federal Reserve issued proposed regulations44 
that would have exempted small denomination systems and imposed minimal disclosure obligations on 
systems dealing with larger values. The Federal Reserve has apparently recognized that applying all of 
the Regulation E requirements makes little sense to many of these systems, due not only to technical 
problems but also the realization that the provisions provide little meaningful benefit. In general, making 
appropriate disclosures will be of key importance. 

Banks should recognize that in the event they participate in electronic money systems where 
they will be holding funds, they will be required to deal with the reserve requirements contained in 
Regulation D.4~ While it might theoretically be possible to structure the funds so that they are held in a 
time deposit or other form of account with less than full reserve requirements, care should be taken in 
recognizing and dealing with the issue. 

~gBray Hammond, Sovereignty and an Empty Purse: Banks and Politics in the Civil War 335 (1970). 
401d. 
411d. at 349-50. 
42H. Paul Jeffers, Diamond Jim Brady: Prince of the Gilded Age 294 (2001). 
4~Paul B. Trescott, Financing American Enterprise: The Story of Commercial Banking 127 (1963). 
44Senator Nelson W. Aldrich, The Work of the National Monetary Commission, 61st Cong., 2d Sess., S. 
Doc. No. 406, at 3-4 (1910). 
4~Congress initially enacted the Aldrich-Vreeland Act of 1908, which established "National Currency 
Associations" to provide relief in times of stringency. The National Currency Associations were to provide 
emergency liquidity by allowing banks to issue credit notes against deposits of commercial paper, as well 
as government bonds. 



Virtually every state has some form of statute requiring that unclaimed property be turned over 
to the state. With electronic money and stored value systems, there will inevitably be funds remaining 
that have not been used and have not been redeemed. 

Institutions have adopted various approaches for handling the escheat issue. Certain systems 
impose a monthly fee, similar to an "inactive account" charge. Many electronic money systems have a 
security feature that provides that the funds must be used by a date certain. Certain of the issuers in 
such programs take the position that the electronic money system is simply the right to participate in a 
payment system. Accordingly, when that right "expires" there is no right to reclaim unused funds, 
therefore, there is nothing to be escheated to the state. It is too soon to have definitive answers on the 
viability of these approaches. * * * 

Questions and Notes 

1. Alternative forms of payment, such as debit cards and electronic payments, help account for 
the 37% decrease in the number of checks written in the United States from 1997 to 2003. 

2. Should the funds underlying stored value cards qualify as insurable deposits? See the FDIC’s 
proposed rule on this subject excerpted above. 

3. Smart cards in varying forms are popular in Europe and on college campuses in America but 
have been slow to catch on elsewhere in America. A large scale experiment with smart cards conducted 
by Mondex and others in New York City at the end of the last century was not a success. Consumers 
were not eager to embrace this form of payment mechanism. Are smart cards really smart for the 
consumer? The funds on the card do not earn interest for the consumer. 

BANK CAPITAL 

Ch. 7 

Sec. 4 

Section 4. Bank Capital 

Banks are highly leveraged institutions. This means they have a high proportion of liabilities to 
assets. Regulatory capital requirements, however, impose a limit on the amount of debt a bank may 
have on its balance sheet by mandating that certain minimum capital levels be maintained. To 
understand bank capital requirements, it is necessary to focus on the balance sheet of a bank. One side 
of the balance sheet lists the bank’s assets (e.g., cash, investments, loans, buildings, and equipment). 
The other side of the balance sheet describes the source of those assets, which includes the bank’s 
liabilities and capital. The liabilities are composed of deposits and other borrowings. Capital is 
shareholders’ equity in the form of paid in capital (i.e., the amount paid for the bank’s stock upon its 
original issuance) and earnings retained over time. At the end of each fiscal year the bank’s income (net 
of expenses) earned during that year, less any dividends paid to shareholders, is added as retained 
earnings to the bank’s capital account. 

A bank’s capital serves as a cushion out of which any losses are taken. Ifa bank has negative 
income for the year, the capital account is reduced by the amount of the loss. A bank is insolvent if its 
liabilities exceed its assets. Since the balance sheet must balance, the difference between the assets 
and liabilities is recorded as negative net worth. If a bank’s capital is reduced to zero, in theory the 
bank’s assets could be liquidated to satisfy the claims in full of all the depositors and other liability 
holders. In practice, however, it is of[en difficult to judge exactly the value of a bank’s assets, especially if 
its loan portfolio is experiencing problems due to borrower defaults. 

The FDIC, as the insurer of most of bank liabilities (through FDIC deposit insurance), is keenly 
interested in the amount of a bank’s capital cushion. In the event of an insolvency and liquidation of a 



bank, the FDIC will pay the bank’s depositors the amount of the depositors’ effective deposit insurance 
coverage. The bank’s assets are sold and the proceeds used first to reimburse the FDIC and then to pay 
the bank’s uninsured creditors, leaving shareholders with a worthless investment. If the bank is severely 
insolvent, the value of the assets may not even be enough to fully reimburse the FDIC for its payments 
to insured depositors. With a greater equity cushion, more losses may be sustained by the bank before it 
enters into insolvency and the FDIC is less likely to suffer a loss as a result of the bank’s liquidation. 

A. Evolution of Bank Capital Requirements 

(1) Inadequate Capital as an Unsafe and Unsound Practice 

The evolution of capital regulation demonstrates that increasingly sophisticated regulatory 
scrutiny follows the development of more sophisticated risk management techniques. Cases from the 
early 1980s, however, demonstrate that imprecise capital requirements and unclear enforcement 
mechanisms made capital regulation relatively ineffective. 

First National Bank of Bellaire v. Comptroller of the Currency 

United States Court of Appeals, Fifth Circuit, 1983. 

697 F.2d 674. 

GARZA, Circuit Judge. 

* * * The Notice of Charges alleges that "contrary to safe and sound banking practices, the Bank 
has been operating with inadequate capital." The Cease and Desist Order commands the Bank to adjust 
its equity and assets so as to raise the Bank’s equity capital to total assets ratio (hereinafter EC to TA 
ratio) to not less than seven percent. The Bank asserts that the Comptroller’s finding that the Bank’s 
capital level was unsafe and unsound was not supported by substantial evidence. We agree. * * * 

The Comptroller’s finding was unreasonable because there was no rational relationship between 
the evidence, when looked at as a whole, and the finding. There is evidence in the record which, on its 
face, supports the Comptroller’s finding. When this evidence is looked at in light of the entire record, 
however, it becomes clear that this evidence is not substantive. The Comptroller acted unreasonably in 
relying on these bits of evidence in light of the entire record. 

Unsafe and unsound banking practices "encompass what may be generally viewed as conduct 
deemed contrary to accepted standards of banking operations which might result in abnormal risk or loss 
to a banking institution or shareholder." First National Bank of Eden, South Dakota v. Department of the 
Treasury, Office of the Comptroller of the Currency, [568 F.2d 610, 611 n.2 (8th Cir. 1978)]. In making its 
finding that the Bank’s capital level was unsafe and unsound the Comptroller primarily relied on the 
testimony of Mr. Vaez, an expert called by the Comptroller. Mr. Vaez analyzed the Bank’s capital 
adequacy in accordance with quantitative and qualitative factors underlying the Comptroller’s policy. The 
Administrative Law Judge and the Comptroller gave great weight to this analysis. A closer look is, 
therefore, warranted. 

Mr. Vaez’s qualitative analysis did not indicate that problems existed. Mr. Vaez found the quality 
of the Bank’s assets, the Bank’s earnings and the Bank’s liquidity and deposit structure to be basically 
strong. He found the Bank’s management and ownership to be acceptable but did note problems in 
regard to planning and internal operating controls. 

In June of 1980 the Comptroller’s bank examiner rated the Bank on a one to five scale in regard 
to these same qualitative factors. The Bank received the highest possible one rating for quality of assets, 
liquidity and earnings and a two rating for management. These qualitative factors, therefore, indicated 
only slight problems in the Bank’s operations. 



Mr. Vaez also engaged in a quantitative analysis of the Bank’s capital. Part of this analysis 
involved projections which showed future equity shortfalls. Based on Mr. Vaez’s own testimony, we must 
discount the weight of these projections. These projections were based on estimates of the Bank’s asset 
growth rate. The Comptroller’s bank examiner projected the Bank’s asset growth rate at ten to fifteen 
percent while Mr. Vaez used a twenty-one percent growth rate. While stating that the bank examiner was 
in a better position than himself to predict the rate of growth, Mr. Vaez termed the examiner’s prediction 
as "purely conjectural." It is, therefore, clear that these projections were conjectural and cannot be given 
substantial weight. 

The other aspect of Mr. Vaez’s qualitative analysis involves a rather in-depth look at the Bank in 
relation to peer group banks with regard to a variety of equity related ratios. This analysis reveals two 
factors which Mr. Vaez finds to be significant. First, the Bank’s EC to TA ratio was 5.28 percent which is 
well below the 7.0 percent level that Mr. Vaez deemed appropriate. Second, the Bank ranked near the 
bottom of its peer group in all of the equity related ratios. When these two factors are looked at in light of 
the entire record, they do not indicate that the Bank’s capital level was unsafe or unsound. 

Mr. Vaez’s testimony does not demonstrate a correlation between the Bank ranking towards the 
bottom of its peer [group] in an analysis of equity related ratios and a finding that the Bank’s capital level 
was unsafe and unsound. Obviously, this peer group analysis indicates that a majority of banks, 
approximately the same size as Bellaire Bank, maintain a higher level of equity than Bellaire Bank. This 
analysis may indicate that further investigation is needed. It does not, by itself, prove that the Bank’s 
capital level was unsafe and unsound. It is very possible that all the banks in the peer group are 
maintaining a safe and sound capital level. Without a connection between the peer group analysis and a 
finding of unsafe and unsound capital levels, therefore, the peer group analysis does not support the 
Comptroller’s finding that the Bank’s capital level was unsafe and unsound. * * * 

The record as a whole does not provide support for the Comptroller’s finding that the Bank’s 
capital level was unsafe and unsound. The record, in fact, is to the contrary. Two expert witnesses found 
the Bank’s EC to TA ratio to be adequate. One of the experts stated that a bank’s EC to TA ratio could 
be as low as four percent and be adequate. Furthermore, the EC to TA ratio for all banks in 1979 was 
5.45 percent, and the Comptroller found this level to be acceptable. Finally, note that in the 1930’s the 
EC to TA ratio for all banks was at its highest level and yet bank failures, also, hit a record high. * * * 

Furthermore, statements by Comptroller Heimann do not support Mr. Vaez’s statement. 
Comptroller Heimann has said that data on bank failures indicates that banks do not fail because of 
capital problems. This indicates that even if the Comptroller had proved capital inadequacy it would not 
necessarily indicate the Bank was in any danger. Comptroller Heimann, also, stated that consistent bank 
earnings are the key to healthy financial institutions and the principal factor in influencing capital 
adequacy. Since the Bank’s earnings were strong, this would indicate that the Bank was not facing any 
serious risk due to equity shortfalls. * * * 

[T]he Cease and Desist Order, as it relates to the Comptroller’s finding that the Bank’s capital 
level was unsafe and unsound, must be set aside. * * * 

Judge TATE dissenting in part. * * * 

Following the decision in First National Bank of Bellaire, Congress passed the International 
Lending Supervision Act of 1983, 12 U.S.C.A. § 3901, et seq. 

Federal Deposit Insurance Corp. v. Bank of Coushatta 

United States Court of Appeals, Fifth Circuit, 1991. 

930 F.2d 1122, cert. denied, 502 U.S. 857. 



BARKSDALE, Circuit Judge. 

* * * Chartered by Louisiana, the Bank is federally insured, subject to the Federal Deposit 
Insurance Act, 12 U.S.C. § 1811, et seq., and FDIC rules and regulations. In July, 1989, it was operating 
under the FDIC capital forbearance program in an attempt to bring its capital to a minimum level. Under 
its second capital forbearance plan, the Bank had agreed to bring its primary capital ratio to 5.49% by 
year end. The FDIC determined that the Bank could not comply with the plan, because its loss 
classifications exceeded amounts projected for all of 1989. As a result, in July 1989, the FDIC issued a 
notice of intent, with preliminary findings of fact and conclusions of law, stating that the Bank’s primary 
capital was lower than required by regulation and that the FDIC proposed to issue a capital directive 
requiring the Bank by December 31, 1989, to increase that capital by not less than $725,000 and to 
achieve ratios of primary and total capital to total assets of not less than 5.5% and 6.0% respectively. * * 

The FDIC issued the directive in September 1989, with supporting findings of fact and 
conclusions of law and a cover letter to the Board. The Bank was directed (1) by December 31, 1989, to 
restore its ratio of primary capital to total assets to at least 5.5% and enhance that capital by at least 
$725,000; and (2) within 30 days, to submit a plan for achieving the capital level. The directive stated 
that it was binding upon "the Bank [and] its directors," among others. 

Because the Bank failed to comply, the FDIC filed a letter in May 1990, in the United States 
District Court in Louisiana, pursuant to 12 U.S.C. § 1818(i), requesting an order enforcing the directive 
against the Bank and Board. Attached to the letter was a Petition for Enforcement of Administrative 
Order, stamped filed on June 14, 1990. On July 13, 1990, the district court issued the requested ex parte 
order. 

The FDIC’s authority to issue capital directives is one of its regulatory tools for dealing with 
troubled banks. Most of these methods are set forth in 12 U.S.C. § 1818; however, authority for a 
directive is found in the International Lending Supervision Act of 1983 (ILSA), 12 U.S.C. § 3907, which 
provides in part: 

(a)(1) Each appropriate Federal banking agency shall cause banking institutions to achieve and maintain 
adequate capital by establishing minimum levels of capital for such banking institutions and by using 
such other methods as the appropriate Federal banking agency deems appropriate. 

(2) Each appropriate Federal banking agency shall have the authority to establish such minimum level of 
capital for a banking institution as the appropriate Federal banking agency, in its discretion, deems to be 
necessary or appropriate in light of the particular circumstances of the banking institution. 

(Emphasis added.) Moreover, failure to maintain the requisite capital "may be deemed by the 
appropriate Federal banking agency, in its discretion, to constitute an unsafe and unsound practice .... " 
12 U.S.C. § 3907(b)(1) (emphasis added). 

If a bank fails to maintain the required capital, the agency may issue a directive: 

(B)(i) Such directive may require the banking institution to submit and adhere to a plan acceptable to the 
appropriate Federal banking agency describing the means and timing by which the banking institution 
shall achieve its required capital level. 

(ii) Any such directive issued pursuant to this paragraph ... shall be enforceable under the provisions of 
Section 1818(i) ... to the same extent as an effective and outstanding order issued pursuant to Section 
1818(b) ... which has become final. 

12 U.S.C. §§ 3907(b)(2)(B)(i) and (ii). * * * 



Section 3907 was enacted to provide "a stronger, unambiguous statutory directive to the 
regulators to strengthen banks’ capital positions." H.R.Rep. No. 98-175, 98th Cong., 1st Sess. 45, 
reprinted in 1983 U.S.Code Cong. & Admin.News 1768, 1928. * * * 

Another congressional purpose behind § 3907 was in response to this court’s decision in First 
Nat’l Bank of Bellaire v. Comptroller of Currency, 697 F.2d 674 (5th Cir. 1983), where the portion of a 
cease-and-desist order requiring a capital ratio was set aside as not being supported by substantial 
evidence. Congress was concerned that Bellaire "clouded the authority of the bank regulatory agencies 
to exercise their independent discretion in establishing and requiring the maintenance of appropriate 
levels of capital.’ .... 

The capital maintenance regulations define such terms as primary capital, secondary capital, 
total assets, assets classified loss and intangible assets. 12 C.F.R. § 325.2 (1990 ed.). They describe 
how the ratios are calculated, with the minimum capital requirement for "a bank" being ratios of total and 
primary capital to total assets of not less than the aforementioned 6% and 5.5% respectively. § 325.3. * * 

The Bank does not contend that the FDIC did not follow its procedures. Instead, it asserts that it 
is not allowed to dispute the underlying facts which make up the FDIC’s determination that the Bank is 
not in compliance. However, the notice of intent states that the Bank could include "other relative 
evidence" which supported its position. The Bank could have responded to the notice with 
documentation that the FDIC’s data was either in error or had changed. There is no limit on what a bank 
can say in its response. The Bank did not take full advantage of its opportunity to respond. Nor did it 
challenge any of the data provided it, including the report of examination. Needless to say, its failure to 
take such opportunity is not due to an inherent deficiency in the procedures. * * * 

[The court affirmed the district court’s order to enforce the capital directive.] 

(2) Capital Ratios and the Basel Accord 

The Bank for International Settlements (BIS) through its Basel Committee, a panel of central 
bankers and bank regulators from the major industrialized countries, recognized the need for uniform 
international capital standards. The Basel Accord of 1988 forms the backbone of the capital ratios 
required for United States banks today.46 The Accord is used by regulators in over one hundred 
countries to measure capital adequacy. 

A crude ratio for measuring capital was already in widespread use by 1988. That ratio-the 
leverage ratio--is calculated by dividing a bank’s capital by its assets. The ratio is still used by bank 
regulators. For instance, if a national bank is rated in the highest category (1) on its CAMELS rating,47 
and is otherwise considered a strong organization, its leverage ratio must be 3% or greater. 12 C.F.R. § 
3.6. National banks with a lower CAMELS rating must have a leverage ratio of 4% or greater. See also 
12 C.F.R. pt. 225 (FRB) and 12 C.F.R. pt. 325 (FDIC). 

The Basel Accord improved upon the leverage ratio in two important respects. First, the Accord 
recognized that not all assets are equally risky and that therefore the amount of capital that needs to be 
maintained for all assets should not be the same. Second, the Accord required that certain off-balance 
sheet activities be included in the capital adequacy calculation. 

With regard to risk-weighting of assets, the Accord set forth four separate categories of assets 
and assigned to each a different risk weight. The risk weight is multiplied by the dollar amount of a 
bank’s assets in that category to determine the bank’s "risk-adjusted" assets. The sum of all risk- 
adjusted assets is then used as the denominator in calculating the risk-adjusted capital ratio. The federal 

46The participants, disguised as duck hunters, arrived by private rail car. 
47The modern role of the Federal Reserve System in effectuating monetary policy is described further in 
Chapter 3. 



bank regulatory agencies employ the Basel risk-adjusted capital ratios. 12 C.F.R. pt. 3, App. A (national 
banks) (included in the Statutory and Regulatory Supplement for this casebook); 12 C.F.R. pt. 225, App. 
A (bank holding companies and state member banks); 12 C.F.R. pt. 325, App. A (state nonmember 
banks). 

The first weight is zero, meaning that assets in this category require no capital. As might be 
expected the assets in this category are those that are virtually risk-flee, such as cash, balances at 
Federal Reserve Banks, and United States government securities (including Treasury bills and notes) or 
debts fully guaranteed by the United States government. In the 20% weighting category are portions of 
loans guaranteed by the United States or one of its agencies, portions of loans collateralized by cash or 
deposits at the bank, and securities issued by government sponsored enterprises such as Fannie Mae 
and Freddie Mac. In the 50% risk-weighting category are loans secured by first mortgages on residential 
real estate. All other loans are included in the 100% risk-weighting category. 

Off-balance sheet exposure is also factored into the Basel Accord’s capital calculations. For 
instance, bank standby letters of credit (which function much like a bank guarantee of debt) carry a 
100% credit conversion factor. Performance bonds or standby letters of credit related to a particular 
transaction have a 50% conversion factor, as do unused portions of loan commitments with an original 
maturity of longer than one year. Short-term trade-related and self-liquidating obligations, such as those 
represented by a documentary letter of credit, have a 20% conversion factor. 

The Accord contemplates two different capital ratios--a ratio of Tier 1 capital to risk-adjusted 
assets and other off-balance sheet items of at least 4%, and a total capital ratio of at least 8%. Tier 1 
capital includes stockholders’ equity (valued at par plus the surplus paid when the stock was first offered 
to the public), some types of preferred stock, and retained earnings. Tier 2 capital includes the allowance 
for loan losses, cumulative perpetual preferred stock and subordinated debt. Before the ratios are 
calculated, however, certain deductions, including goodwill and other intangible assets, must be made 
from the Tier 1 capital amount. 

Since 1991, bank regulators classify banks into one of five categories based on their capital 
ratios. It is important to remember that financial institutions in most countries report balance sheet 
numbers based on book value or historical cost. In the United States assets are recorded at historical 
cost unless they are expected to be used for trading and held for less than one year, in which case they 
are reported at market value ("marked to market").48 
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Board of Governors of the Federal Reserve    System, Trading and Capital-Markets Activities 
Manual Capital Adequacy,     Section 2110.1 

<LT>www.federalreserve.gov/boarddocs/su pmanual/trading/200704/0704trading .pdf<GT>. 

The principal objectives of the risk-based capital measure are to (1) make regulatory capital 
requirements generally sensitive to differences in risk profiles among banking organizations; (2) factor off- 
balance-sheet exposures into the assessment of capital adequacy; (3) minimize disincentives to holding 
liquid, low-risk assets; and (4) achieve greater consistency in the evaluation of the capital adequacy of 
major banks throughout the world. The risk-based capital measure focuses primarily on the credit risk 
associated with the nature of banking organizations’ on-and off-balance-sheet exposures and on the 
type and quality of their capital. It provides a definition of capital and a framework for calculating risk- 
weighted assets by assigning assets and off-balance-sheet items to broad categories of credit risk. A 
banking organization’s risk-based capital ratio is calculated by dividing its qualifying capital by its risk- 
weighted assets. The risk-based capital measure sets forth minimum supervisory capital standards that 
apply to all banking organizations on a consolidated basis. 

48S. Rep. No. 1455, 73d Cong., S. Rep. No. 73-1455, at81 (1934). 



The risk-based capital ratio focuses principally on broad categories of credit risk. For most 
banking organizations, the ratio does not incorporate other risk factors that may affect the organization’s 
financial condition. These factors may include overall interest-rate exposure; liquidity, funding, and 
market risks; the quality and level of earnings; investment or loan portfolio concentrations; the 
effectiveness of loan and investment policies; the quality of assets; and management’s ability to monitor 
and control financial and operating risks. An overall assessment of capital adequacy must take into 
account these other factors and may differ significantly from conclusions that might be drawn solely from 
the level of an organization’s risk-based capital ratio. 

For risk-based capital purposes, a banking organization’s capital consists of two major 
components: core capital elements (tier 1 capital) and supplementary capital elements (tier 2 capital). 
Core capital elements include common equity including capital stock, surplus, and undivided profits; 
qualifying noncumulative perpetual preferred stock (or, for bank holding companies, cumulative 
perpetual preferred stock, the aggregate of which may not exceed 25 percent of tier 1 capital); and 
minority interest in the equity accounts of consolidated subsidiaries. Tier 1 capital is generally defined as 
the sum of core capital elements less any amounts of goodwill, certain other intangible assets, 
disallowed deferred tax assets, interest-only strips, nonfinancial equity investments, investments in 
financial subsidiaries that do not qualify within capital, as well as any other investments in subsidiaries 
that the Federal Reserve determines should be deducted from tier 1 capital. Tier 1 capital represents the 
highest form of capital, namely permanent equity. Tier 2 capital consists of a limited amount of the 
allowance for loan and lease losses, perpetual preferred stock that does not qualify as tier 1 capital, 
mandatory convertible securities and other hybrid capital instruments, long-term preferred stock with an 
original term of 20 years or more, and limited amounts of term subordinated debt, intermediate-term 
preferred stock, and unrealized holding gains on qualifying equity securities, and unrealized gains 
(losses) on other assets. * * * 

Each asset and off-balance-sheet item is assigned to one of four broad risk categories based on 
the obligor or, if relevant, the guarantor or type of collateral. The risk categories are 0, 20, 50, and 100 
percent. The standard risk category, which includes the majority of items, is 100 percent. The 
appropriate dollar value of the amount in each category is multiplied by the risk weight associated with 
that category. The weighted values are added together and the resulting sum is the organization’s risk- 
weighted assets, the denominator of the risk-based capital ratio. 

Off-balance-sheet items are incorporated into the risk-based capital ratio by first being converted 
into a "credit-equivalent" amount. To accomplish this, the face amount of the item is multiplied by a credit 
conversion factor (0, 20, 50, or 100 percent). The credit-equivalent amount is then assigned to a risk 
category in the same manner as on-balance-sheet items. * * * 

(3) Basel II 

The Basel Committee considered a revision of the capital accord to recognize the development 
of enhanced risk measurement techniques and to respond to criticism leveled at the 1988 Accord. Critics 
noted that the 1988 Accord does not deal with operational risk and does not measure or account for 
portfolio risk. Further, the risk-weighting categories employed are crude at best. For instance, all 
commercial loans--including those to blue chip companies as well as those to risky start-up 
ventures--carry the same risk weighting even though the former are obviously less risky than the latter. 

In response to such criticism, the Committee issued a preliminary proposal to amend the Accord 
in 1999. After receiving comments on that proposal, a massive revised version was issued in January 
2001 (the Second Consultative Paper). An additional proposal was released in April 2003 (the Third 
Consultative Paper), and three quantitative studies related to the proposal were conducted. The final 
report, Basel I1: International Convergence of Capital Measurement and Capital Standards: A Revised 
Framework (Basel Committee Publications No. 107),49 was released in June 2004. Member countries 

49Frank Capra’s movie, It’s a Wonderful Life, starring Jimmy Stewart, was about such an event that 
threatened a small town thrift. 



are to undertake appropriate adoption procedures for their own countries. A number of countries 
implemented Basel II’s standardized and foundation approaches at the beginning of 2007. In other 
jurisdictions legislation, regulation and supervisory guidance to implement the Framework is still in 
process. The expectation is that many of these countries will implement Basel II’s advanced approaches 
in 2008 and 2009. Bank for International Settlements, Basel Committee newsletter No. 11 (May 2007), 
available at <LT>www.bis.org/publ/bcbs_nll 1 .htm<GT>. 

Basel II is based on three pillars--a minimum regulatory capital charge, supervisory review, and 
market discipline. The Basel Committee has attempted to respond to the criticism of the risk-adjusted 
capital calculation by making the minimum regulatory capital charge more risk sensitive. For instance, 
rather than weight all corporate loans equally at 100%, the new Accord proposes that corporate loans 
receive a weighting of 20%, 50%, 100% or 150%, depending on the external credit rating (if any) of the 
corporate borrower. Borrowers without external credit ratings would be subject to the 100% risk 
weighting. Interestingly, the rating agencies, such as Standard & Poor’s and Moody’s, have not 
embraced this proposal, cautioning that their ratings are not designed for this purpose. Other critics note 
that rating agencies often downgrade ratings in economic downturns, which would result in banks being 
required to increase their capital during such downturns, perhaps exacerbating an overall credit 
contraction. Others note that unrated borrowers may well be more risky than those that have received a 
low credit rating, but that less capital is required for a loan to an unrated borrower than to a poorly rated 
borrower. 

An alternative to the traditional risk-weighting of loans is based on an institution’s internal rating 
of risk. Especially in the case of large, complex banking organizations, the Basel Committee believes 
that sophisticated internal risk models may be an acceptable (and perhaps even a superior) alternative 
risk measurement system to the one described above. The internal ratings-based (IRB) approach is 
described in two forms--a simpler, foundation format and a more advanced framework. The advanced 
approach provides an individual institution with much greater flexibility in measuring its risk. Some 
observers believe that allowing an institution to assess its own risk--even when subject to review by the 
appropriate regulator--is akin to asking the fox to guard the henhouse. In addition, the Revised Accord 
proposes to consider how credit risk mitigation techniques, such as guarantees, credit derivatives, and 
collateralized credit exposures, should factor into an IRB approach. 

The risk-adjusted capital system upon which Basel II builds is basically a model that measures 
credit risk. A new risk element introduced by the Basel Committee is an operational risk charge intended 
to measure the risk of loss resulting from inadequate personnel, failed internal processes, or external 
events. 

In the United States, only banks with more than$250 billion in assets or $10 billion in on-balance 
sheet foreign exposure will be required to implement the advanced IRB approach. At present, that is only 
a dozen or so banks. The institutions that are required to run the advanced IRB approach are expected 
to run the new approach alongside the more traditional method in what has been described as a "parallel 
running." 

There are, of course, numerous concerns, including the concern that Basel II is too complex. An 
additional concern is that the advanced IRB approach will lower the capital required by the institutions 
employing that approach, increase systemic risk, and provide advanced IRB institutions with a 
competitive advantage over their competitors. 

Some U.S. institutions worry that they will meet the capital requirements set forth in the Revised 
Accord, but not be in compliance with the leverage ratio still required by U.S. regulators. 

The federal banking agencies issued an Advance Notice of Proposed Rulemaking to solicit 
comments on capital calculations for institutions that are not required to adopt the IRB approach. This 
rulemaking is referred to by some as "Basel I-A," but as indicated below, was abandoned in July 2007. 

A notice of proposed rulemaking to implement Basel II was issued in September 2006. 



Risk-Based Capital Standards; Advanced Capital Adequacy Framework and Market Risk: Proposed 
Rules and Notices, 71 Fed. Reg. 55,830 (proposed Sept. 25, 2006) (to be codified at 12 C.F.R. pt. 3 
(OCC), pt. 566 (OTS), pts. 208 & 225 (FRB), pt. 325 (FDIC)). 

A major roadblock to implementation of Basel II in the United States and finalizing the proposed 
regulation appears to have been overcome. In July 2007, the four federal bank regulatory agencies 
announced an agreement on implementation. The approach taken under this new regime will more 
closely approximate the risk-weighted approach taken by European regulators for bank capital 
requirements. David Wighton, Deal Reached on Applying Basel Rules, Fin. Times (London), July 21-22, 
2007, at 2. As one regulator noted, Basel II will "ensure that banks have positive incentives for lending to 
more creditworthy counterparties, for lending on a collateralized basis, for increasing loan seniorities, 
and for holding a larger capital cushion for higher-risk exposures. Basel II also includes sophisticated 
methods to address capital-market transactions." Remarks by Federal Reserve Board Governor Randall 
S. Kroszner at the New York Bankers Association Annual Washington, D.C. Visit (July 12, 2007). 

Joint Press Release Banking Agencies Reach Agreement on basel II Implementation 

July 20, 2007. 

<LT>www.federalreserve.gov/boarddocs/press/bcreg/2007/20070720/<GT>. 

* * * The agreement resolves major outstanding issues and will now lead to finalization of a rule 
implementing the advanced approaches for computing large banks’ risk-based capital requirements. 

The agencies have agreed that rules implementing the advanced approach should be finalized 
expeditiously, and should be technically consistent in most respects with international approaches. The 
agreement retains the NPR’s transitional floor periods. After the parallel run in 2008, those transitional 
floors provide for maximum cumulative reductions of 5 percent during the first year of implementation, 10 
percent in the second year, and 15 percent in the third year. 

After the end of the second transition year period, the agencies will publish a study that 
evaluates the new framework to determine if there are any material deficiencies. If the study finds there 
are such material deficiencies that cannot be addressed by existing tools, banks will not be permitted to 
exit the third transitional period unless the deficiencies are first addressed by changes to the regulation. 
However, if a primary supervisor disagrees with a finding of material deficiency, it may authorize banks it 
supervises to exit the third transitional period, but only if it first arovides a public report explaining its 
reasoning. 

The agencies also have agreed to eliminate language ~n the Notice of Proposed Rulemaking 
(NPR) concerning a 10 percent limitation on aggregate reductions in risk-based capital requirements. 

The agencies believe the annual review process by which they will assess the performance of 
the new rules is consistent with recommendations of the U.S. Government Accountability Office and 
provides a structured and prudent framework for managing the implementation of Basel II in the United 
States. 

The agencies also agreed to proceed promptly to issue a proposed rule that would provide all 
non-core banks with the option to adopt a standardized approach under the Basel II Accord. This would 
replace the earlier proposed rule to adopt the "Basel IA" option. The agencies intend that the proposed 
standardized option would be finalized before the core banks begin the first transition period year under 
the advanced approaches of Basel I1. 

The agencies re-affirm our commitment to strive to achieve consensus throughout 
implementation. 

(4) Capital in Other Contexts 



Adequate capital is important in other aspects of bank regulation. For instance, as part of the 
regular bank examination process a bank’s capital position is assessed, along with the other CAMELS 
factors--assets, management, earnings, liquidity, and sensitivity. Based on the CAMEL scores (which 
range from 1 to 5 on each factor, with 1 being the highest; and from 1 to 5 on the composite score), the 
bank may be subject to varying degrees of supervisory oversight. As capital declines, more intense and 
intrusive regulatory attention can be expected, triggering the imposition of what is called "prompt 
corrective action" by the bank regulatory agency. 

In addition, the Gramm-Leach-Bliley Act (GLBA) requires that a bank holding company be well 
capitalized to be certified as a financial holding company. 12 U.S.C.A. § 1843(/)(1). It also requires that a 
bank be well capitalized in order to establish a financial subsidiary that may exercise expanded powers 
under GLBA. 12 U.S.C.A. § 24a(2)(C). 

Questions and Notes 

1. A criticism that might be leveled against the Basel Accord is that it fails to take into account 
portfolio risk. Which bank is riskier: Bank A, whose loans are all to borrowers in one industry segment, or 
Bank B, whose loans are to a mixture of borrowers engaged in a variety of businesses? Should capital 
requirements consider the risk of a non-diversified portfolio? How should such risk be factored into the 
capital adequacy calculation? 

2. If a bank adopts an IRB approach, how can regulators ensure it is engaged in proper risk 
measurement? You might wish to consult the BIS website <LT>www.bis.org<GT> for a detailed 
explanation of the internal ratings based risk measurement system. 

3. Why are the credit rating agencies--such as Moody’s, Standard & Poor’s, and Fitch’s--not 
embracing risk weighting for bank capital based on a borrower’s credit ratings? When are credit ratings 
issued and for what purpose? Does the rating agency get paid for issuing the rating? Who pays? The 
websites of the rating agencies might provide some of the answers. See <LT>www.moodys.com<GT>, 
<LT>www.standardandpoors.com<GT>, and <LT>www.fitchratings.com<GT>. Some academic 
commentary has been critical of the role of rating agencies in our financial system,s° and the agencies 
have been criticized over steep and sudden ratings downgrades in connection with the subprime 
mortgage meltdown in the summer of 2007. 

The Credit Rating Agency Reform Act of 2006, 109 Pub. L. No. 291,120 Stat. 1327 (codified at 
15 U.S.C. § 780-7) requires credit rating agencies to register with the SEC. As a part of that application, 
the rating agency must disclose its performance measurement statistics, it rating methodologies, 
whether it has a code of ethics, and its financial statements. Credit rating agencies are also required to 
adopt procedures for the prevention of the misuse of inside information,and for dealing with conflicts of 
interest such as payment by the entity being rated. The SEC was given rulemaking authority to deal with 
conflicts. Tying practices, such as requiring payment for additional services in order to obtain or retain a 
rating, were prohibited. 

4. Bank A’s balance sheet is set forth below. Calculate the bank’s leverage ratio, Tier 1 capital 
ratio, and total capital ratio. Is Bank A in compliance with the current law? How would Bank A’s capital 
calculations change under Basel I1? 

Bank A Balance Sheet (in millions) 
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~°A Federal Reserve Board official testified during the Glass-Steagall hearings that, while there had 
been abuses with bank affiliates, the Board did not advocate prohibiting banks from having securities 
affiliates. 



5. If one of Bank A’s capital ratios gets too low, what steps can Bank A take to attempt to 
improve that ratio? 

6. Trust preferred securities are issued by a trust created by a bank to sell long term securities. 
They may constitute 25% of a bank’s Tier 1 capital (an increase from an initial 15% threshold), but the 
interest paid on them may be deducted. This avoids dilution created by stock sales, but is it good policy? 
See generally Todd H. Eveson, Financial and Bank Holding Company Issuance of Trust Preferred 
Securities, 6 N.C. Banking Inst. 315 (2002). 

A new accounting interpretation from the Financial Accounting Standards Board (FASB), FIN 46, 
provides that trust preferred securities must be recorded as liabilities on the issuer’s balance sheet. The 
Fed’s final rule on trust preferred securities was published at 70 Fed. Reg. 11827 (Mar. 10, 2005) 
(codified at 12 C.F.R. pts. 208 & 225) (permitting trust preferred securities to constitute up to 25% of a 
bank’s Tier 1 capital, up from 15%). See Todd Davenport, A Successor Emerges to Trust-Preferred, 
Am. Banker, Feb. 21, 2006. See also Todd H. Eveson & John H. Schramm, Bank Holding Company 
Trust Preferred Securities: Recent Developments, 11 N.C. Banking Inst. 105 (2007). 

7. In early 2003, a Japanese bank announced that it was attempting to bolster its Tier 1 capital 
by converting subordinated debt into preferred equity. Such a conversion obviously increases the risk 
assumed by the former holder of the subordinated debt. Why would a subordinated debtholder agree to 
such a conversion? See David Ibison, Mizuho set for controversial reshuffle, Fin. Times, Jan. 29, 2003. 

8. The SEC amended its net capital rule (Rule 15c3-1) under the Securities Exchange Act of 
1934 to establish a voluntary, alternative method of computing net capital for broker-dealers in a bank 
holding company structure that would use the Basel standards. Firms qualifying for the exemption must 
have tentative capital of at least $1 billion and $500 million of net capital. The Commodity Futures 
Trading Commissioner has adopted a similar provision. 

9. A final guidance on Concentrations in Commercial Real Estate Lending, 71 Fed. Reg. 74580 
(Dec. 12, 2006) and 71 Fed. Reg. 75294 (Dec. 14, 2006) (OTS version), expresses the federal banking 
agencies concern that high concentrations of commercial real estate (CRE) loans at some banks will 
make them vulnerable to downturns in the CRE market. The agencies define excessive concentration 
and caution that those institutions with CRE concentrations should engage in heightened risk 
management and retain capital in excess of the regulatory minimums. Many community bankers are 
concerned about the impact of this guidance on their banks because commercial real estate lending is 
one of few areas "where smaller banks compete successfully with big banks." Lee Conrad, Lending: 
Banks Vent Rage Over Commercial RE Loan Rule, US Banker, June 2006, at 10. See also H. Gary 
Pannell & Robert L. Carothers, Jr., Regulatory Guidance on Concentrations in Commercial Real Estate 
Lending,11 N.C. Banking Inst. 33 (2007). 

B. Special Issues 

(1) Merchant Banking 

GLBA authorizes financial holding companies to engage in merchant banking activities, which 
include the ability to hold equity in companies that are not publicly traded. These activities are described 
further in Chapter 11. The federal bank regulators issued proposed regulations requiring that such 
investments would be subject to a 50% capital charge,sl Those in the banking industry who hoped to 
take advantage of this expanded investment authority objected to the proposed charge as inconsistent 
with Congress’ intent to authorize financial holding companies to engage in these activities. Financial 
holding companies claimed that, at this level of capital, merchant capital investments would be too costly 
to hold. 

The banking regulatory agencies dramatically revised the capital requirements, replacing the 

~lGeorge W. Benston, The Separation of Commercial and Investment Banking 32 (1990). 



March 2000 proposed rule with another proposed rule in early 2001 that was finalized in 2002.~2 If the 
institution’s merchant capital investment is equal to 15% or less of the institution’s Tier 1 capital, then the 
investment is subject to the normal 8% capital charge. If the amount of the investment ranges between 
15% and 25% of Tier 1 capital, then the capital charge for the investment would be 12% for the portion 
of the investment above 15% of Tier 1 capital. For any portion of a total merchant capital investment 
exceeding 25% of the institution’s Tier 1 capital, a 25% capital charge would be applied. 

(2) Securitizations 

The federal bank regulatory agencies adopted final rules effective January 1,2002, which 
provide that recourse obligations, residual interests and other securities in an asset securitization will be 
risk-weighted based on credit ratings. 66 Fed. Reg. 59614 (Nov. 29, 2001) (codified at 12 C.F.R. pt. 3 
(OCC); 12 C.F.R. pt. 567 (OTS); 12 C.F.R. pts. 208 & 225 (FRB); 12 C.F.R. pt. 325 (FDIC)). In addition, 
a dollar-for-dollar capital charge is imposed on residual interests and there is a concentration limit of 
25% of Tier 1 capital for a subset of residual interests called interest-only (I/O) strips. See also 
Interagency Questions and Answers on the Capital Treatment of Recourse, Direct Credit Substitutes and 
Residual Interests in Asset Securitizations, OCC 2002-22 (May 23, 2002); Interagency Guidance on 
Implicit Recourse in Asset Securitizations, FDIC, FIL 52-2002 (May 24, 2002). 

FASB’s FIN 45-R, Consolidation of Variable Interest Entities, operates to consolidate some 
asset backed commercial paper (ABCP) programs onto the balance sheets of the sponsoring banks. An 
Interagency final rule, however, permits sponsoring banks, bank holding companies and thrifts to 
exclude those ABCP program assets consolidated onto the sponsors’ balance sheets from the 
sponsoring institutions’ risk-weighted asset base for determining capital. 69 Fed. Reg. 44908 (July 28, 
2004) (codified at 12 C.F.R. pt. 3; 12 C.F.R. pts. 208 & 225; 12 C.F.R. pt. 325; 12 C.F.R. pt. 567). The 
final rule imposes a 10% conversion factor on some liquidity facilities with an original maturity of one 
year or less that are provided to support ABCP programs. 

The Basel Committee has also addressed the capital treatment appropriate to securitization 
transactions. See the working papers at <LT>www.bis.org/bcbs/indes.htm<GT>. 

(3) Subordinated Debt 

Just as Basel II emphasizes the need for increased market discipline, the Fed was charged by 
Congress in GLBA to consider whether it would be "feasible and appropriate to require systemically 
important depository institutions and their holding companies to maintain some portion of their capital in 
subordinated debt.’’s3 Some commentators, who criticize the Revised Accord as too complex, tout 
mandatory subordinated debt as a simpler way to regulate and monitor risky activities. 

Subordinated debt is currently a portion of Tier 2 capital for those banks and holding 
companies--primarily the largest ones--that issue it. Since this debt is contractually subordinated to the 
claims of other creditors, subordinated debt holders have strong incentives to monitor the financial 
solvency of the bank or holding company. Indeed, one would expect the interest rate demanded by 
subordinated debt holders to serve as a good proxy for the market’s judgment regarding the riskiness of 
a particular institution’s practices and the likelihood that it will become insolvent. If the perceived risk is 
high, subordinated debt issuers will demand higher interest rates. The Fed’s study urged further 
research and analysis into subordinated debt, but stopped short of recommending any mandatory 
subordinated debt policy. The objectives of a subordinated debt policy are set forth below. 

Board of Governors of the Federal Reserve System, the Feasibility and Desirability of Mandatory 
Subordinated Debt 

~2Phil Battey & Laura Gross, Fed Fines Citibank $350,000; 1980 Premium Campaign Said to Violate Reg 
Q, Am. Banker, July 23, 1981, at 1. 
~3[n.16] [Note, Implementation of the Bank Holding Company Act Amendments of 1970: The Scope of 
Banking Activities, 71 Mich. L. Rev. 1170] at 1176. 



December 2000. 

<LT>www.federalreserve.govlboarddocslRptCongressldebt/subord_debt_2OOO.pdf<GT>. 

* * * A subordinated debt policy could be designed to achieve varying degrees of five objectives. 
The policy could improve direct market discipline if an institution’s expected cost of issuing subordinated 
debt became more directly related to purchasers’ perceptions of the riskiness of that institution. The 
anticipation of higher funding costs from increased risk would provide an incentive for the issuing 
organization to refrain from taking excessive risk. 

The objective of augmenting indirect market discipline would be exerted if a rise in secondary 
market subordinated debt yields were interpreted by investors and others as a signal of increased risk, 
leading them to demand higher returns on other liabilities or to otherwise limit their exposure to the bank 
or other type of depository institution. Depository institution supervisors could also exert indirect 
discipline if they took the increase in secondary market yields as a signal of potentially increased 
institution risk and took actions to address that possibility. 

A third objective of subordinated debt policy would be to stimulate improved transparency and 
disclosure at depository institutions, thereby encouraging both direct and indirect market discipline. In 
order to price risk accurately, purchasers of subordinated debt need a clear picture of a depository 
institution’s overall riskiness. If such a picture is not forthcoming from the issuing institution, purchasers 
may require higher yields than would otherwise be the case or perhaps not even be willing to buy an 
institution’s subordinated debt at any price. 

Issuance of subordinated debt might also ahcieve the objective of increasing the size of the 
financial cushion provided to the federal deposit insurer. When an institution fails, subordinated debt 
holders receive their funds only after the deposit insurer has been fully compensated. Thus, increased 
issuance of subordinated debt could increase the deposit insurer’s financial cushion. 

A fifth objective sometimes specified for issuance of subordinated debt is to reduce the tendency 
for depository institution supervisors to forbear their resolution of a troubled institution. Because 
subordinated debt holders receive their funds after the deposit insurer in a depository institution failure, 
they may have an incentive to encourage supervisors to take prompt corrective actions against a 
troubled depository institution. * * * 

(4) Savings Associations 

The OTS requires all savings associations to maintain adequate capital pursuant to statutory 
standards that are consistent with those applicable to banks. 12 U.S.C.A. § 1464(s) & (t). Review United 
States v. Winstar, discussed in Chapter 2, to see how regulators dealt with the declining capital of 
savings associations during the thrift crisis and thereafter. 

Questions and Notes 

1. Should subordinated debt be required for large banking organizations? If subordinated debt is 
issued, should regulators rely on market forces to signal capital problems at a bank or should the 
regulator still monitor traditional capital adequacy ratios? Is there any danger to relying on subordinated 
debt as the exclusive barometer of the adequacy of a bank’s capital? 
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Section 1. Bank Supervision 

Bank regulation is based on safety and soundness: 

Safety and soundness regulations for banks consist of basically five components: federal deposit 
insurance to reduce the likelihood of bank runs and panics; deposit interest ceilings to reduce the costs 
of bank deposits and weaken banks’ incentives to invest in risky assets; regulatory monitoring to ensure 
that banks do not invest in excessively risky assets, have sufficient capital given their risk, have no 
fraudulent activities, and have competent management; capital requirements to provide incentives for 
banks not to take excessive risk; and portfolio restrictions to prohibit investment in risky assets 

Walter W. Eubanks, Federal Financial Services Regulatory Consolidation: An Overview, Congressional 
Research Service, CRS-3 (Aug. 17, 2005). 

A bank is required to submit quarterly financial data to its regulator. 12 U.S.C.A. §§ 161(a) & (c) 
(national banks); 1817(a) & (c) (state banks). This information, although self-reported, permits regulators 
to monitor bank performance on a continuous basis. 

An on-site examination of a bank is usually performed once a year. 12 U.S.C.A. § 1820(d). 
Some small, well-managed institutions may be examined every 18 months. 12 C.F.R. § 337.12. The 
Financial Services Regulatory Relief Act of 2006 increased the asset threshold for a small institution 
from $250 million to $500 million. 12 U.S.C.A. § 1820(d)(4)(A). Some institutions may qualify for the 
FDIC’s streamlined examination program called MERIT (Maximum Efficiency, Risk-Focused, Institution 
Target)? The OCC examines national banks. The FDIC or Fed alternate exams of the state banks each 
regulates with the state regulatory authority in those states in which the state regulator has been certified 
as providing adequate exams. 12 U.S.C.A. § 1820(d)(3). The OTS examines savings associations. 

The FDIC Board voted 3-2 in January 2005 to reassert its backup examination authority over 
national banks, state member banks, and all thrifts, permitting the FDIC to request information from other 
regulators, participate in exams, and interview executives, provided the FDIC chairman approves in 
advance. The OCC and OTS representatives to the FDIC Board voted against the policy. 

The Fed has regulatory authority over bank holding companies and their nonbanking 
subsidiaries. GLBA has embraced the concept of "functional regulation" for financial holding company 
subsidiaries that have their own regulator. Nevertheless, the Fed retains "umbrella" supervision over 
financial holding companies. 12 U.S.C.A. § 1844(c). 

Some large banks have an on-site team of examiners. For instance, the OCC has at least 50 on- 
site examiners at each of the nation’s three largest banks, and the Fed has at least 10 examiners (of the 
holding company)working off-site. The FDIC designated an examiner in residence at Bank of America in 

1[n.17] [Quoting from S. Rep. No. 1084, 3 U.S.C.C.A.N. 5522 (1970).] 



a relatively new program to have an FDIC presence at the largest national banks. The objective of this 
effort is to provide the FDIC with greater information about and understanding of the operations and risks 
of the largest banks. 

A. Camels Rating System 

Federal Deposit Insurance Corporation Manual of Examination Policies 

available at <LT>www.fdic.gov/regulations/safety/manual/index.html<GT>. 

What are the purposes of bank examinations? Although many answers to this question could be 
given, several fundamental reasons can be identified. 

The first relates to the maintenance of public confidence in the integrity of the banking system 
and in individual banks. Such confidence is clearly essential because the system’s customers serve as 
the source of funding, without which banks would be unable to meet their most fundamental objective of 
providing financial services. The existence of unhealthy or deteriorating conditions, which may threaten 
this integrity, should be disclosed through the examiner’s evaluation of the bank’s capital adequacy, 
asset quality, management, liquidity position, and earnings capacity. 

Second, the periodic on-premise examination provides the best means of determining the bank’s 
adherence to laws and regulations. Compliance with statutory and regulatory requirements has 
traditionally been given high priority by bank supervisors, and Congress has frequently reaffirmed this 
posture. 

A third response to the question concerns the role examinations play in protecting the financial 
integrity of the deposit insurance fund. That is, the examination process can help prevent problem 
situations from remaining uncorrected and deteriorating to the point where costly financial assistance by 
the FDIC, or even a payoff of depositors, becomes unavoidable. 

Finally, the examination supplies the supervisor with an understanding of the nature, relative 
seriousness and ultimate cause of a bank’s problems, and thus provides a factual foundation to soundly 
base corrective measures, recommendations and instructions. The examination thus plays a very key 
role in the supervisory process itself. * * * 

The Uniform Financial Institutions Rating System (UFIRS) was adopted by the Federal Financial 
Institutions Examination Council (FFIEC) on November 13, 1979 [with updates effective in 1997]. * * * 

Under the UFIRS, each financial institution is assigned a composite rating based on an 
evaluation and rating of six essential components of an institution’s financial condition and operations. 
These component factors address the adequacy of capital, the quality of assets, the capability of 
management, the quality and level of earnings, the adequacy of liquidity, and the sensitivity to market 
risk. Evaluations of the components take into consideration the institution’s size and sophistication, the 
nature and complexity of its activities, and its risk profile. 

Composite and component ratings are assigned based on a 1 to 5 numerical scale. A 1 indicates 
the highest rating, strongest performance and risk management practices, and least degree of 
supervisory concern, while a 5 indicates the lowest rating, weakest performance, inadequate risk 
management practices and, therefore, the highest degree of supervisory concern. 

The composite rating generally bears a close relationship to the component ratings assigned. 
However, the composite rating is not derived by computing an arithmetic average of the component 
ratings. Each component rating is based on a qualitative analysis of the factors comprising that 
component and its interrelationship with the other components. When assigning a composite rating, 
some components may be given more weight than others depending on the situation at the institution. In 
general, assignment of a composite rating may incorporate any factor that bears significantly on the 



overall condition and soundness of the financial institution. Assigned composite and component ratings 
are disclosed to the institution’s board of directors and senior management. 

The ability of management to respond to changing circumstances and to address the risks that 
may arise from changing business conditions, or the initiation of new activities or products, is an 
important factor in evaluating a financial institution’s overall risk profile and the level of supervisory 
attention warranted. For this reason, the management component is given special consideration when 
assigning a composite rating. * * * 

Composite 1 

Financial institutions in this group are sound in every respect and generally have components 
rated 1 or 2. Any weaknesses are minor and can be handled in a routine manner by the board of 
directors and management. * * * 

Composite 2 

Financial institutions in this group are fundamentally sound. For a financial institution to receive 
this rating, generally no component rating should be more severe than 3. Only moderate weaknesses 
are present and are well within the board of directors’ and management’s capabilities and willingness to 
correct. * * * 

Composite 3 

Financial institutions in this group exhibit some degree of supervisory concern in one or more of 
the component areas. These financial institutions exhibit a combination of weaknesses that may range 
from moderate to severe; however, the magnitude of the deficiencies generally will not cause a 
component to be rated more severely than 4. Management may lack the ability or willingness to 
effectively address weaknesses within appropriate time flames. * * * 

Composite 4 

Financial institutions in this group generally exhibit unsafe and unsound practices or conditions. 
There are serious financial or managerial deficiencies that result in unsatisfactory performance. The 
problems range from severe to critically deficient. The weaknesses and problems are not being 
satisfactorily addressed or resolved by the board of directors and management. * * * 

Composite 5 

Financial institutions in this group exhibit extremely unsafe and unsound practices or conditions; 
exhibit a critically deficient performance; often contain inadequate risk management practices relative to 
the institution’s size, complexity, and risk profile; and are of the greatest supervisory concern. The 
volume and severity of problems are beyond management’s ability or willingness to control or correct. * * 

Capital Adequacy 

A financial institution is expected to maintain capital commensurate with the nature and extent of 
risks to the institution and the ability of management to identify, measure, monitor, and control these 
risks. The effect of credit, market, and other risks on the institution’s financial condition should be 
considered when evaluating the adequacy of capital. The types and quantity of risk inherent in an 
institution’s activities will determine the extent to which it may be necessary to maintain capital at levels 
above required regulatory minimums to properly reflect the potentially adverse consequences that these 
risks may have on the institution’s capital. 

The capital adequacy of an institution is rated based upon, but not limited to, an assessment of 



the following evaluation factors: 

¯ The level and quality of capital and the overall financial condition of the institution. 

¯ The ability of management to address emerging needs for additional capital. 

¯ The nature, trend, and volume of problem assets, and the adequacy of allowances for loan and lease 
losses and other valuation reserves. 

¯ Balance sheet composition, including the nature and amount of intangible assets, market risk, 
concentration risk, and risks associated with nontraditional activities. 

¯ Risk exposure represented by off-balance sheet activities. 

¯ The quality and strength of earnings, and the reasonableness of dividends. 

¯ Prospects and plans for growth, as well as past experience in managing growth. 

¯ Access to capital markets and other sources of capital, including support provided by a parent holding 
company. * * * 

Asset Quality 

The asset quality rating reflects the quantity of existing and potential credit risk associated with 
the loan and investment portfolios, other real estate owned, and other assets, as well as off-balance 
sheet transactions? The ability of management to identify, measure, monitor, and control credit risk is 
also reflected here. The evaluation of asset quality should consider the adequacy of the allowance for 
loan and lease losses and weigh the exposure to counter-party, issuer, or borrower default under actual 
or implied contractual agreements. All other risks that may affect the value or marketability of an 
institution’s assets, including, but not limited to, operating, market, reputation, strategic, or compliance 
risks, should also be considered. * * * 

Management 

The capability of the board of directors and management, in their respective roles, to identify, 
measure, monitor, and control the risks of an institution’s activities and to ensure a financial institution’s 
safe, sound, and efficient operation in compliance with applicable laws and regulations is reflected in this 
rating. Generally, directors need not be actively involved in day-to-day operations; however, they must 
provide clear guidance regarding acceptable risk exposure levels and ensure that appropriate policies, 
procedures, and practices have been established. Senior management is responsible for developing and 
implementing policies, procedures, and practices that translate the board’s goals, objectives, and risk 
limits into prudent operating standards. * * * 

Earnings 

This rating reflects not only the quantity and trend of earnings, but also factors that may affect 
the sustainability or quality of earnings. The quantity as well as the quality of earnings can be affected by 
excessive or inadequately managed credit risk that may result in loan losses and require additions to the 
allowance for loan and lease losses, or by high levels of market risk that may unduly expose an 
institution’s earnings to volatility in interest rates. The quality of earnings may also be diminished by 
undue reliance on extraordinary gains, nonrecurring events, or favorable tax effects. Future earnings 
may be adversely affected by an inability to forecast or control funding and operating expenses, 
improperly executed or ill-advised business strategies, or poorly managed or uncontrolled exposure to 
other risks. * * * 

2[n.19] Note, [supra note 25], at 1181. 



Liquidity 

In evaluating the adequacy of a financial institution’s liquidity position, consideration should be 
given to the current level and prospective sources of liquidity compared to funding needs, as well as to 
the adequacy of funds management practices relative to the institution’s size, complexity, and risk 
profile. In general, funds management practices should ensure that an institution is able to maintain a 
level of liquidity sufficient to meet its financial obligations in a timely manner and to fulfill the legitimate 
banking needs of its community. Practices should reflect the ability of the institution to manage 
unplanned changes in funding sources, as well as react to changes in market conditions that affect the 
ability to quickly liquidate assets with minimal loss. In addition, funds management practices should 
ensure that liquidity is not maintained at a high cost, or through undue reliance on funding sources that 
may not be available in times of financial stress or adverse changes in market conditions. * * * 

Sensitivity To Market Risk 

The sensitivity to market risk component reflects the degree to which changes in interest rates, 
foreign exchange rates, commodity prices, or equity prices can adversely affect a financial institution’s 
earnings or economic capital. VVhen evaluating this component, consideration should be given to: 
management’s ability to identify, measure, monitor, and control market risk; the institution’s size; the 
nature and complexity of its activities; and the adequacy of its capital and earnings in relation to its level 
of market risk exposure. * * * 

The federal banking agencies permit CAMELS ratings to be shared with the institution’s 
directors, officers, attorneys, and auditors, but not with insurance companies that might request the 
information in an institution’s application for directors and officers liability insurance coverage. 
Interagency Advisory on the Confidentiality of Nonpublic Supervisory Information, SR 05-04 (Feb. 28, 
2005). 

Federal Reserve Board of Governors Bank Holding Company Rating System 

SR 04-18 (Dec. 6, 2004). 

To more closely align the supervisory rating system for bank holding companies (BHCs), 
including financial holding companies, with the Federal Reserve’s current supervisory practices, on 
December 1,2004, the Board of Governors approved for System-wide implementation the attached 
revised BHC rating system. The revised rating system becomes effective January 1,2005 and is to be 
used for all inspections commencing after that date. * * * 

While the Federal Reserve has a well-established emphasis on risk management in its 
supervisory processes for BHCs of all sizes, which it re-enforced through the introduction of a risk 
management rating for all BHCs in the mid-1990s, the primary components of the BHC supervisory 
rating system known as BOPEC (Bank subsidiaries, Other subsidiaries, Parent, Earnings, Capital) do 
not directly reflect this emphasis. To align more closely the ratings with the supervisory processes, the 
Federal Reserve has developed a revised BHC rating system that emphasizes risk management; 
introduces a more comprehensive and adaptable framework for analyzing and rating financial factors; 
and provides a framework for assessing and rating the potential impact of the parent holding company 
and its nondepository subsidiaries on the subsidiary depository institution(s). * * * 

Each BHC is assigned a composite rating (C) based on an evaluation and rating of its 
managerial and financial condition and an assessment of future potential risk to its subsidiary depository 
institution(s). The main components of the rating system represent: Risk Management (R); Financial 
Condition (F); and potential Impact (I) of the parent company and nondepository subsidiaries (collectively 
nondepository entities) on the subsidiary depository institution(s). While all BHCs are required to act as 



sources of strength to their subsidiary depository institutions, pursuant to the Board’s rules and policies, 
the Impact rating focuses on downside risk--that is, on the likelihood of significant negative impact on 
the subsidiary depository institutions. A fourth component rating, Depository Institution (D), will generally 
mirror the primary regulator’s assessment of the subsidiary depository institution(s), as has been the 
case for the Bank (B) rating under the BOPEC rating system. Thus, the primary component and 
composite ratings are displayed: 

RFI/C(D) 

In order to provide a consistent framework for assessing risk management, the R component is 
supported by four subcomponents that reflect the effectiveness of the banking organization’s risk 
management and controls. The subcomponents are: Board and Senior Management Oversight; Policies, 
Procedures, and Limits; Risk Monitoring and Management Information Systems; and Internal Controls. 
The F component is similarly supported by four subcomponents reflecting an assessment of the quality 
of the banking organization’s Capital; Asset Quality; Earnings; and Liquidity. A simplified version of the 
rating system that requires only the assignment of the risk management component rating and 
composite rating will be applied to noncomplex BHCs with assets below $1 billion. 

Composite, component, and subcomponent ratings are assigned based on a 1 to 5 numeric 
scale. A 1 indicates the highest rating, strongest performance and practices, and least degree of 
supervisory concern; a 5 indicates the lowest rating, weakest performance, and highest degree of 
supervisory concern. 

* * * [T]he risk management component and subcomponents should be viewed as the more 
forward-looking aspect of the rating system, and the financial condition component and subcomponents 
should be viewed as the current aspect of the rating system. * * * 

The assessment of a bank’s risk management practices, as described above, have also been 
the focus of a broader movement focusing on enterprise risk management or ERM. 

ENFORCEMENT POWERS 

Ch. 8 

Sec. 2 

Section 2. Enforcement Powers 

A. History of Enforcement Activities 

The primary regulator of a bank or thrift has a variety of enforcement powers that may be used 
against the institution and "institution-affiliated parties." Before 1966, regulators had two basic measures 
they could use to enforce the banking laws: moral suasion and the "death penalty." Moral suasion, 
sometimes referred to as "jawboning," describes a regulator’s efforts to persuade a bank to undertake 
different or more rigorous practices. The death penalty refers to the ultimate, and drastic, sanction of 
ending the existence of the institution through forfeiting the charter, revoking federal deposit insurance 
coverage, entering receivership (followed by a sale or liquidation), or entering conservatorship 
(appointing a conservator to run the institution). Regulators felt that additional enforcement mechanisms, 
falling between the two extremes of moral suasion and the death penalty, would be helpful. 

In 1966, Congress enacted the Financial Institutions Supervisory Act (FISA) which gave federal 
regulators the authority to issue cease and desist orders, and modified their removal and prohibition 
powers. 12 U.S.C.A. § 1818. These powers were extended to all national and state banks, as well as 
federal and state thrifts. 12 U.S.C.A. § 1818(a)(5). In 1974, the Fed received similar authority with 



respect to its oversight of bank holding companies. The National Credit Union Administration received 
comparable enforcement powers over credit unions in 1970. 

In 1989, in an attempt to deal with the savings and loan crisis and the massive numbers of thrift 
and bank failures, Congress enacted the Financial Institutions Reform, Recovery, and Enforcement Act 
of 1989 (FIRREA). This statute consolidated the enforcement authority previously found in the Federal 
Deposit Insurance Act, the Home Owners’ Loan Act, and the National Housing Act in the Federal 
Deposit Insurance Act. 12 U.S.C.A. § 1818. Prior to FIRREA, enforcement actions could be brought 
against an institution’s officers, directors, employees, agents, or others "participating in the affairs of the 
institution." The latter category was not defined further in the statute and uncertainty existed as to 
whether this language permitted enforcement actions to be brought against a shareholder who owned a 
significant portion of the institution’s stock, and was not a board member, but might nevertheless be 
using the institution for his own purposes. FIRREA permitted enforcement actions, including those 
seeking restitution or reimbursement, to be brought against "institution-affiliated parties," which could 
include shareholders. 12 U.S.C.A. § 1813(u). FI RREA added the power to order restitution, 
reimbursement, or other affirmative action. In addition, the FDIC was given "back-up" enforcement 
authority over all federally insured depository institutions in the event the primary regulator’s enforcement 
authority was not vigorous enough. 12 U.S.C.A. § 1818 (f). The FDIC has yet to exercise this "back-up" 
enforcement authority. 

The FDIC Improvement Act of 1991 (FDICIA) set forth a regulatory scheme based on the notion 
of "prompt corrective action." 12 U.S.C.A. §§ 1818(b)(6) & 18310. The premise of this scheme was to 
lessen the overall loss suffered by the federal deposit insurance funds by empowering regulators to 
direct institutions to address their capital deficiencies prior to technical insolvency. Institutions with 
inadequate capital are required to complete a capital restoration plan. If the institution does not comply 
with the plan, it may be precluded from engaging in certain activities. In addition, regulators may, under 
such circumstances, exercise removal powers against the institution’s officers and directors. 

The Comprehensive Thrift and Bank Fraud Act of 1990, part of the Comprehensive Crime 
Control Act, provided authority for prejudgment attachment and injunctive relief. The Annunzio-Wylie 
Money Laundering Act of 1992 set forth separate grounds for removal and prohibition of officers and 
directors found to be involved in money laundering operations. 

In the 2000s, banks have been increasingly willing to settle regulatory actions to provide 
certainty, put a ceiling on their potential liability, and to move forward without further damage to their 
reputation.3 Financial institutions have also been subject in this period to increased enforcement activity 
by the SEC, criminal investigations and proceedings by the Department of Justice, and actions by state 
attorneys general. 

B. Types of Enforcement Actions 

Under FIRREA, the supervisory enforcement powers of the federal bank agencies may be used 
against the institution and, in appropriate cases, against "institution-affiliated" parties. 12 U.S.C.A. § 
1813(u). This term is defined to include directors, officers, controlling shareholders, and agents (those 
parties who generally were "participating in management" under the prior statute), but adds to the list 
any shareholder ... consultant, joint venture partner, as well as any 

independent contractor (including any attorney, appraiser, or accountant) who knowingly or recklessly 
participates in a violation of law or regulation; any breach of fiduciary duty, or any unsafe or unsound 
practice, which caused or is likely to cause more than a minimal financial loss to, or a significant adverse 
effect on, the insured depository institution. 

12 U.S.C.A § 1813(u). 

3See 2 Jane W. D’Arista, The Evolution of U.S. Finance, Restructuring Institutions and Markets 88, 308, 
369 (1994). 



(1) Informal Supervisory and Enforcement Actions 

The bank regulator’s report of examination should identify any problems the institution is 
experiencing and put the bank’s board of directors on notice as to potential corrective actions. This 
report can serve as an informal enforcement mechanism, outlining steps the bank should take to correct 
problems noted in the examination. Sometimes the regulator will determine it is necessary to go beyond 
the report of examination and will require written commitments from the bank’s management and board 
to address identified problems, adopt specific board resolutions, or draft a memorandum of 
understanding (MOU). 

(2) Formal Enforcement Mechanisms 

Formal enforcement orders authorized under 12 U.S.C.A. § 1818 include: 

Consent Orders 

A consent order is an order by the regulatory agency to cease and desist and is entered into 
pursuant to 12 U.S.C.A. § 1818(b). The bank’s board enters into this order on behalf of the bank. 
Consent orders are also signed by an agency official. Violations of a consent order may result in civil 
money penalties (CMPs) against directors, officers and other institution-affiliated parties. A consent order 
may also be enforced by petition to a U.S. district court. 

Cease and Desist Orders 

A cease and desist order has the same legal effect as a consent order, but it is imposed on an 
involuntary basis after issuance of a Notice of Charges, a hearing before an administrative law judge, 
and a final decision and order issued by the agency. A cease and desist order may be reviewed by a 
U.S. Court of Appeals. The cease and desist order may require the offender to cease and desist from 
the identified activity, take action to correct the adverse conditions resulting from the activity, make 
restitution or reimbursement, or indemnify or guarantee the institution against loss if the offender was 
unjustly enriched by the improper activity, or the activity involved reckless disregard for law regulation or 
prior order. 12 U.S.C.A. § 1818(b)(6) 

Temporary Cease and Desist Orders 

A temporary cease and desist order is an interim order issued by an agency under 12 U.S.C.A. 
§ 1818(c) that is used to compel immediate action pending resolution of a cease and desist order. 

Removal and Prohibition Orders 

Removal and prohibition orders are not made unless a three part test is satisfied. 12 U.S.C.A. § 
1818(e). The test requires a specific act, effect, and intent. The act must be a violation of law or 
regulation, including violation of a cease and desist order, a condition, or an agreement with the agency; 
an unsafe or unsound practice; or an act, omission or practice that constitutes a breach of fidelity. 12 
U.S.C.A. § 1818(e)(1)(A). The effect realized from the act must be that the institution has suffered or 
probably will suffer loss or damage, the interests of the depositors have been prejudiced, or the offender 
received some financial gain or benefit from the improper act. 12 U.S.C.A. § 1818(e)(1)(B). Finally, the 
offender must have acted with the requisite intent, which includes either personal dishonesty, or willful or 
continuing disregard for the safety and soundness of the institution. 12 U.S.C.A. § 1818(e)(1)(C). 

If granted, a suspension order might include an industry ban prohibiting the offender from 
participating in the affairs of any depository institution. 12 U.S.C.A. § 1818(e)(1)-(e)(7). The order might 
also prohibit the solicitation or vote of any proxies, prevent the offender from voting for directors, or 
prohibit the offender from serving as an institution-affiliated party. 12 U.S.C.A. § 1818 (e)(7). 



Formal Written Agreements 

A formal written agreement between the bank and the agency is similar to a consent order in 
form. 12 U.S.C.A. § 1818(b). Violations of a formal agreement may result in civil money penalties against 
directors, officers and other institution-affiliated parties. Unlike a consent order, a formal agreement is 
not enforceable through the federal courts. 

PCA Directives 

Insured banks are subject to mandatory and discretionary actions depending on the banks’ 
capital category under the prompt corrective action scheme (PCA) set forth in 12 U.S.C.A. § 18310. 
Mandatory restrictions are effective upon the bank’s receipt of notice that it is in a particular PCA capital 
category. A PCA directive is the vehicle through which discretionary actions are imposed on the bank. 

Safety and Soundness Orders 

An agency may issue a notice of deficiency under 12 U.S.C.A. 1831p-1 to the bank finding it 
failed to meet the required standards for safety and soundness. The notice requires the bank to submit a 
safety and soundness compliance plan. If the bank fails to submit an adequate plan or fails to implement 
an approved plan, the agency may require the bank to correct its deficiencies. 

Capital Directives 

A capital directive is an order issued pursuant to the agency’s capital requirements (e.g., 12 
C.F.R. pt. 3 for the OCC). A capital directive may be issued without a hearing before an administrative 
law judge. The directive sets a capital level for the bank and may require certain actions relating to the 
bank’s capital. In practice, capital directives are rarely used since most banks with capital problems have 
already been dealt with through the other enforcement mechanisms described above. 

Civil Money Penalties 

Civil money penalties (CMPs) were substantially strengthened in FIRREA to provide a maximum 
penalty of $1 million per day, 12 U.S.C.A. § 1818(i)(2), indexed for inflation, and now at approximately 
$1.1 million. There are three tiers of penalties that may be assessed against any depository institution or 
institution-affiliated party: 

Tier 1. Up to $5,000 (now $6,500) per day, for violation of any law or regulation, any final agency 
order, any condition of an agency approval, or any written agreement. 

Tier 2. Up to $25,000 (now $32,500) per day, for commission of a First Tier violation, recklessly 
engaging in an unsafe or unsound practice, or breaching a fiduciary duty. However, the predicate act to 
constitute a Tier 2 penalty must be part of a pattern of misconduct that has caused or is likely to cause 
more than a minimal damage to the institution, or which results in pecuniary gain to the offender. 

Tier 3. Up to $1 million (now $1.25 million) per day, for the same predicate acts as for a Tier 2 
violation, but the offender must have knowingly or recklessly caused substantial loss to a depository 
institution or substantial gain or benefit to the offender. 

12 U.S.C.A. §§ 93(b) & 1818(i)(2). 

Each agency has developed a CMP matrix to determine the amount of the penalty for different 
combinations of actions and consequences.4 

4Dept. of the Treasury, Memorandum for Members of the Secretary’s Advisory Commission on Financial 
Services from Joan Affleck-Smith, Director, Office of Financial Institutions Policy (October 23, 1995). 



(3) Conduct of the Administrative Process 

The administrative process of seeking enforcement against a depository institution or institution- 
affiliated party is governed by the Administrative Procedure Act. 12 U.S.C.A. § 1818(h). The normal 
sequence of events is that the agency files a Notice of Charges or an Intent to Remove. The defendant 
must respond within 20 days. Limited discovery takes place, and the parties exchange prehearing 
statements, witness lists, and exhibit lists. A hearing is held before an Administrative Law Judge (ALJ), 
who, since FIRREA, is drawn from a pool of ALJs familiar with bank enforcement matters. The hearing 
may include oral testimony, cross examination, and the presentation of documentary evidence. 

Thirty days after they have received the transcript of the hearing, the parties must submit to the 
ALJ proposed findings of fact and conclusions of law, along with proposed orders. A party may also 
submit a brief in response to the other party’s submissions. Forty-five days after the reply briefs are due, 
the ALJ must file and certify a record of the proceeding and his recommended decision, and submit both 
to the head of the applicable agency. The parties are entitled to file exceptions to the recommended 
decision, and the agency head may permit oral argument on those exceptions. The agency head is 
required to make a final decision within ninety days of any oral argument or when the record is deemed 
to be complete. The agency head may accept, reject, or modify the ALJ’s recommended decision. 

The parties may file an application for review by a federal court of appeals within thirty days 
following the agency head’s decision. The appeals court may upset the agency head’s decision only if it 
is arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the law, if the 
decision is not based on substantial evidence, or if the decision is in excess of the agency head’s 
statutory authority. 

Matter of Seidman 

United States Court of Appeals, Third Circuit, 1994. 

37 F.3d 911. 

HUTCHINSON, Circuit Judge. 

In these consolidated cases, Lawrence Seidman ("Seidman") and John Bailey ("Bailey") petition 
for review of the order of the Director ("Director") of the Office of Thrift Supervision ("OTS") subjecting 
them to administrative sanctions for their part in a loan transaction Crestmont Federal Savings and Loan 
("Crestmont") considered while Seidman was Chairman of Crestmont’s Board of Directors ("Board") and 
Bailey was one of its officers. Specifically, Bailey petitions for review of that portion of the Director’s order 
publicly directing him to cease and desist from participating in unsafe and unsound lending practices. 
Seidman’s petition seeks review of that portion of the Director’s order removing him from his office at 
Crestmont and banning him from further participation in the banking industry. * * * 

Section 1818(b)(1) prohibits unsafe and unsound practices. OTS argues that Bailey’s 
commitment to the Levine loan conflicts with Crestmont’s policy of prohibiting purchase money loans on 
the security of real property in which a Crestmont officer or director had an interest. An officer’s violation 
of a banking institution’s policy, however, is not enough to justify a cease and desist order under section 
1818(b)(1). While the statute gives the Director considerable discretion, it nevertheless requires 
substantial evidence showing that the violation of policy amounted to an unsafe and unsound practice. 

Section 1818(b)(1) provides: 

If, in the opinion of the appropriate Federal Banking Agency ... any institution-affiliated party ... has 
engaged ... in an unsafe or unsound practice in conducting the business of [a] depository institution .... 
the agency may issue and serve upon the ... party a notice of charges in respect thereof .... [I]f upon the 
record made at ... [a] hearing, the agency shall find that any ... unsafe or unsound practice specified in 
the notice of charges has been established, the agency may issue and serve upon ... the institution- 



affiliated party an order to cease and desist from any such ... practice. 

12 U.S.C.A. § 1818(b)(1). 

Because the statute itself does not define an unsafe or unsound practice, courts have sought 
help in the legislative history. In hearings before Congress prior to its adoption in the Financial 
Institutions Supervisory Act of 1966, Pub. L. No. 89-695 (1966) John Horne, Chairman of the Federal 
Home Loan Bank Board ("FLHBB"), OTS’s predecessor, testified: 

Generally speaking, an "unsafe or unsound practice" embraces any action, or lack of action, which is 
contrary to generally accepted standards of prudent operation, the possible consequences of which, if 
continued, would be abnormal risk or loss or damage to an institution, its shareholders, or the agencies 
administering the insurance funds. 

Financial Institutions Supervisory Act of 1966: Hearings on S. 3158 and S. 3695 Before the House 
Committee on Banking and Currency, 89th Cong., 2d Sess. 49-50 (memorandum submitted by John 
Horne) (citations omitted). Thus, courts have generally interpreted the phrase "unsafe or unsound 
practice" as a flexible concept which gives the administering agency the ability to adapt to changing 
business problems and practices in the regulation of the banking industry. See Groos Nat’l Bank v. 
Comptroller of the Currency, 573 F.2d 889,897 (5th Cir. 1978) ("The phrase ’unsafe or unsound banking 
practice’ is widely used in the regulatory statutes and in case law, and one of the purposes of the 
banking acts is clearly to commit the progressive definition and eradication of such practices to the 
expertise of the appropriate regulatory agencies."). 

Among the specific acts that may constitute an unsafe and unsound practice are "paying 
excessive dividends, disregarding a borrower’s ability to repay, careless control of expenses, excessive 
advertising, and inadequate liquidity." Gulf Federal Sav. & Loan Ass’n, 651 F.2d at 264. In Gulf Federal, 
the court had to decide whether a bank’s breach of contract was an unsafe or unsound practice that 
justified an FHLBB order to cease and desist. The FHLBB concluded that the bank’s potential liability for 
breach and possible "loss of public confidence in the institution" meant the breach was an unsafe and 
unsound practice that authorized the agency to order the bank to perform its contract. The court 
disagreed and held that a breach of contract is not an unsafe or unsound practice that threatens a 
bank’s financial soundness. The court expressly rejected FHLBB’s conclusion that liability for breach and 
consequent loss of public confidence in the bank’s willingness to honor its commitments give rise to an 
unsafe or unsound practice that authorized a cease and desist order. It stated: 

Such potential "risks" bear only the most remote relationship to [the bank’s] financial integrity and the 
government’s insurance risk .... We fail to see how the [FHLBB] can safeguard [the bank’s] finances by 
making definite and immediate an injury which is, at worst, contingent and remote. 

Approving intervention under the [FHLBB’s] "loss of public confidence" rationale would result in 
open-ended supervision .... The [FHLBB’s] rationale would permit it to decide, not that the public has lost 
confidence in [the bank’s] financial soundness, but that the public may lose confidence in the fairness of 
the association’s contracts with its customers. If the [FHLBB] can act to enforce the public’s standard of 
fairness in interpreting contracts, the [FHLBB] becomes the monitor of every activity of the association in 
its role of proctor for public opinion. This departs entirely from the congressional concept of acting to 
preserve the financial integrity of its members. 

Id. at 264-65 (footnote omitted). 

In Northwest National Bank the court upheld the Comptroller of the Currency’s ("Comptroller’s") 
conclusion that evidence showing failure to maintain an adequate loan to loss reserve and inadequate 
capital, together with deficient loan administration, established unsafe or unsound banking practices. 
Northwest Nat’l Bank, 917 F.2d at 1113-14. The court agreed with FHLBB that the bank’s failure to 
maintain adequate reserves and capital was an unsafe or unsound practice. The court defined the 
phrase "unsafe and unsound banking practices" in general terms similar to those that appear in the 



legislative history: "Unsafe and unsound banking practices are ... ’conduct deemed contrary to accepted 
standards of banking operations which might result in abnormal risk or loss to a banking institution or 
shareholder.’" Id. (quoting First Nat’l Bank of Eden v. Department of the Treasury, 568 F.2d 610, 611 n.2 
(8th Cir. 1978) (per curiam)). The court in Northwest National Bank decided that the poor state of the 
bank’s loan portfolio and the insufficient level of its capital and reserves permitted an inference that 
unsafe lending practices had occurred. Accordingly, it upheld the Comptroller’s finding that the bank had 
engaged in unsafe and unsound banking practices. [S]ee also First Nat’l Bank of Eden, 568 F.2d at 611 
(upholding Comptroller’s issuance of cease and desist order for unsafe and unsound banking practices 
when record showed accumulation of unsafe assets, inadequate internal controls and auditing 
procedures, lack of credit information on certain bank investments in violation of federal regulations and 
payment of excessive bonuses to bank officers). 

In MCorp Financial, Inc. v. Board of Governors, 900 F.2d 852 (5th Cir. 1990), affd in part, rev’d 
in part on other grounds, 112 S. Ct. 459 (1991), the Board of Governors of the Federal Reserve 
concluded that MCorp’s failure to provide capital to its subsidiary banks was an unsafe or unsound 
practice and entered a cease and desist order directing MCorp to transfer assets to its banking 
subsidiaries. On review, the court of appeals concluded that Congress had failed to provide a clear 
definition of "unsafe or unsound practice." Id. at 862. Limited by Chevron U.S.A., Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837 (1984), but relying on Gulf Federal Savings & Loan 
Association, the court concluded that the Board of Governors’ order directing MCorp to transfer assets to 
its troubled subsidiaries was itself contrary to" ’generally accepted standard[] of prudent operation.’" Id. 
at 863 (quoting Gulf Federal Sav., 651 F.2d at 259). "Such a transfer of funds would require MCorp to 
disregard its own corporation’s separate status; it would amount to a wasting of the holding company’s 
assets in violation of its duty to its shareholders." Id. 

We think at least one common element of an unsafe or unsound banking practice relating to the 
health of the institution can be deduced from these cases and the legislative history. The imprudent act 
must pose an abnormal risk to the financial stability of the banking institution. This is the standard that 
the case law and legislative history indicates we should apply in judging whether an unsafe or unsound 
practice has occurred. * * * 

When Bailey issued the commitment letter, he made Crestmont responsible for the Levine loan. 
* * * VVhen Levine accepted the commitment, Crestmont remained ineligible to make the loan. Thus, 
Crestmont became responsible for the loan despite the potential illegal conflict. We think this act was 
imprudent. Although all parties testified that their understanding was that the loan would not go through 
absent Seidman’s complete withdrawal [from a business relationship with Levine], Bailey had 
nevertheless obligated Crestmont to a loan it might not be able to make. Obligating one’s institution to 
transactions that might be illegal is not in accord with "generally accepted standards of prudent 
operation." See MCorp Fin., Inc., 900 F.2d at 862. After Levine accepted the commitment letter, 
Crestmont either had to make the loan, breach the agreement to make it or place the loan with another 
institution regardless of Seidman’s position. Although, as it turned out, Crestmont was able to place the 
loan without incident or loss, we recognize that a risk was present when Bailey issued the commitment. 
Obliging an institution to choose between covering fluctuations in the interest rate, engaging in an illegal 
transaction or breaching a binding agreement is not prudent. 

Imprudence standing alone, however, is insufficient to constitute an unsafe or unsound practice. 
A cease and desist order is designed to prevent actions that if repeated would carry a potential for 
serious loss. Although issuance of even this single commitment exposed Crestmont to some potential 
risk of loss, that potential risk did not begin to approach the abnormal risk involved in Northwest National 
Bank, where the bank was exposed to a serious threat to financial stability by its general failure to 
monitor its loans adequately and to maintain adequate reserves and capital. The potential loss to which 
Bailey subjected Crestmont is rather like that present in Gulf Federal. Contingent, remote harms that 
could ultimately result in "minor financial losses" to the institution are insufficient to pose the danger that 
warrants cease and desist proceedings. Gulf Fed. Sav. & Loan Ass’n, 651 F.2d at 264. Though it is not 
particularly onerous to require a loan officer to satisfy himself that the institution may legally make a loan 
before the commitment is issued, we cannot conclude that the commitment Bailey authorized posed 



such an abnormal risk that Crestmont’s financial stability was threatened. * * * 

Courts have recognized that the power to remove a bank officer is an extraordinary power that 
should be carefully exercised in strict accordance with the law. Accordingly, we might expect that the 
statute under which OTS sought the far more serious sanction of Seidman’s removal from office and his 
permanent prohibition from participation in the thrift industry, 12 U.S.C.A. § 1818(e), requires elements 
additional to those that justify the lesser sanction of a cease and desist order. We are not disappointed. 
By requiring a three part conjunctive test in section 1818(e)(1), Congress has imposed significant 
additional conditions before a banker can be deprived of his office and permanently barred from banking. 
Thus, before an agency regulating a banking institution can impose this ultimate administrative sanction 
on any banker, it must show by substantial evidence that: (1) the banker has committed an unlawful act; 
(2) the act has either an adverse effect on the regulated institution or its depositors or confers a benefit 
on the actor and (3) the act is accompanied by a culpable state of mind. The acts come in three 
varieties. The effects also divide into three subclasses, but there are only two kinds of culpable mental 
states. Under section 1818(e)(1), at least one of the prohibited acts, accompanied by at least one of the 
three prohibited effects and at least one of the two specified culpable states of mind, must be 
established by substantial evidence on the whole record before the regulatory agency can properly 
remove a person from office and ban him from the banking or thrift industries. * * * 

We do not think every appearance of wrongdoing justifies the sanction of removal and 
prohibition. Rather, we believe such a drastic sanction should require some evidence of actual 
misconduct or evidence from which a reasonable person acquainted with the facts could conclude there 
was misconduct. Here, Crestmont never made any loan to an end-user on the FSA project [in which 
Seidman had a business interest], and Seidman told Bailey to stop considering any loans in which 
Seidman had an interest before OTS began its investigation. Seidman did so as soon as he realized he 
could not persuade OTS that his guarantee did not matter. Seidman’s earlier attempts to persuade OTS 
to the contrary were not improper. Viewed as a whole, we think this record contains substantial evidence 
that Seidman acted to further the interests of Crestmont, not just his own, when he attempted to obtain a 
release from his guarantee, and therefore his actions did not constitute a breach of the fiduciary duty of 
loyalty contained in section 1818(e)(1)(A)(iii). 

In summary, we hold Seidman’s conduct in seeking a release from the [guarantee he made to 
another bank] did not violate any "law or regulation" under section 1818(e)(1)(A)(i)(I) or constitute an 
"unsafe or unsound" practice under section 1818(e)(1)(A)(ii) or a breach of fiduciary duty under section 
1818(e)(1)(A)(iii). To the extent the Director relied on Seidman’s conduct of seeking a release from his 
guarantee of FSA’s indebtedness to UJB to support the order of removal and prohibition, the Director 
erred. * * * 

We agree with the Director that hindering an OTS investigation is an unsafe or unsound practice 
as that term has come to be used in the banking industry. Section 1818(e)(1)(A) can be satisfied by 
evidence showing the conduct with which an affiliated person like Seidman is charged falls within section 
1818(e)(1)(A)(ii)’s proscription of unsafe or unsound practices because it "is contrary to generally 
accepted standards of prudent operation" and "the possible consequences of [the act], if continued, 
would be abnormal risk or loss or damage to ... the agency administering the insurance fund[]." Gulf 
Federal Sav. & Loan Ass’n, 651 F.2d at 264 (quotation omitted). We believe an attempt to obstruct an 
OTS investigation is such an act. OTS is statutorily charged with preserving the financial integrity of the 
thrift system. See 12 U.S.C.A. § 1462(a) (West Supp. 1994); id. § 1463(a). To meet that responsibility, 
OTS has the power to investigate. See 12 C.F.R. § 509.16 (1993). Where a party attempts to induce 
another to withhold material information from the agency, the agency becomes unable to fulfill its 
regulatory function. Such behavior, if continued, strikes at the heart of the regulatory function. Seidman’s 
attempt to obstruct the investigation, if continued, would pose an abnormal risk of damage to OTS. 
Accordingly, we hold that an attempt to hinder an OTS investigation constitutes an "unsafe or unsound 
practice," thus satisfying the act requirement of section 1818(e)(1)(A). 

Our conclusion that Seidman’s attempts to obstruct the OTS investigation constitute a prohibited 
act does not end our section 1818(e) inquiry. The act must still have a prohibited effect with a culpable 



intent before the severe sanction of a removal and prohibition order may issue. Section 1818(e)(1)(C)’s 
culpability element of personal dishonesty is shown by the undisputed evidence that Seidman asked 
Risko [an employee of a loan broker handling negotiations between Seidman’s business interest and the 
involvement of the other bank] to forget about the draft of the letter to UJB. The requirements of section 
1818(e)(1 )(B) remain. 

The Director concluded that section 1818(e)(1)(B)’s requirement of an untoward or prohibited 
effect was satisfied because Seidman had benefitted from the release of his guarantee of FSA’s loan to 
[the other bank]. We conclude, however, that none of Seidman’s attempts to obstruct the OTS 
investigation resulted in any benefit to Seidman, the sole basis the Director relied on to satisfy section 
1818(e)(1)(B)’s condition of an untoward or prohibited effect. The Director made no other finding 
concerning any effect of Seidman’s conduct that could satisfy section 1818(e)(1 )(B) other than his 
conclusion that "Seidman benefitted from his [attempt to obstruct the OTS investigation] by depriving 
OTS of reliable and material evidence, thwarting OTS enforcement action and hampering the prompt 
resolution of the self-dealing charges." Section 1818(e)(1)(B)(iii) proscribes an act from which the actor 
"has received financial gain or other benefit by reason of such violation, practice, or breach .... " 12 
U.S.C.A. § 1818(e)(1)(B)(iii) (emphasis added). 

Seidman’s attempt to solicit false testimony from Risko was rebuffed; therefore, Seidman 
received no benefit from his request that Risko forget about the draft letter. Similarly, Seidman’s 
destruction of a draft letter that OTS already possessed and his unwillingness to volunteer information in 
his deposition failed to thwart the OTS investigation. * * * 

We conclude only that OTS may not, on this record, impose the draconian sanction of removal 
and prohibition under section 1818(e) because all the conditions that statute imposes on that ultimate 
penalty have not been met. However, we believe, for the reasons discussed supra, that Seidman’s 
attempts to obstruct the OTS investigation, * * * particularly his act of counseling Risko to withhold 
potentially material facts, do constitute an unsafe or unsound practice and so could support a cease and 
desist order and monetary penalties as authorized by section 1818(b)(1). While the notice of charges did 
not specifically request a cease and desist order with respect to Seidman’s obstructionist conduct, it did 
ask for "[a]ny other relief deemed appropriate by the Director of OTS." Thus, we will remand so that the 
Director may consider whether a cease and desist order with accompanying civil penalties is appropriate 
in this instance. * * * 

STAPLETON, Circuit Judge, dissenting. * * * 

Questions and Notes 

1. What is an "unsafe and unsound" practice? Do the regulations required by FDICIA add any 
precision to this term? Is it good to preserve bank regulators’ discretion with a flexible standard for 
dealing with wrongdoing? 

2. How does such a flexible standard operate in the setting of a bank or financial holding 
company? 

3. In an unusual decision the FDIC was sanctioned for $72 million in a blistering opinion by a 
United States district court judge who found that the FDIC conspired to take 4,400 acres of redwood 
trees in Northern California from a Texas businessman whom it alleged was involved in the failure of a 
savings and loan. FDIC v. Hurwitz, 384 F.Supp.2d 1039 (S.D. Tex. 2005). The FDIC has appealed to the 
Fifth Circuit Court of Appeals. 

4. The Financial Services Regulatory Relief Act of 2006 provides that a federal banking agency 
may enforce "any condition imposed in writing by the agency on the depository institution or any 
institution-affiliated party." Section 702 (emphasis added). Bank directors are concerned that if an 
agency conditioned its approval of a charter application upon a written agreement with the directors that 
a specific capital level be maintained, that the directors could later be forced by this new provision to 



contribute additional capital to the bank. Luke Mullins, Reg-Relief Bill to Put Boards on Capital Hook: 
Agencies like idea, but some see chilling effect on start-ups, Am. Banker, May 18, 2006. An FDIC 
representative admitted that although such a condition would be unusual with a start-up bank, it could 
possibly be required for a new bank with an aggressive business plan. Id. 

FAILED BANK RESOLUTION 

Ch. 8 

Sec. 3 

Section 3. Failed Bank Resolution 

Banks, savings institutions, and credit unions may not file for protection under the federal 
bankruptcy code. 11 U.S.C.A. § 109(b)(2). Instead, insolvent banks and savings institutions are resolved 
by the FDIC, pursuant to FDIC procedures. Insolvent credit unions are resolved under the NCUA. 
Financial holding companies or bank holding companies are, however, regular business entities whose 
bankruptcy is governed by the federal Bankruptcy Act. 

A. Open Bank Assistance 

The FDIC may offer financial assistance to a bank before the bank becomes insolvent. Such 
open bank assistance may be provided in the FDIC’s sole discretion and upon the terms and conditions 
it prescribes. 12 U.S.C.A. § 1823(c)(1). Pursuant to FDIC policy, however, no request for such 
assistance should be granted unless the FDIC determines that the "financial impact on executive 
management, directors, shareholders and subordinated debtholders is comparable to what would have 
occurred if the bank had actually closed.’’~ 

B. Prompt Corrective Action 

In 1983, Congress passed the International Lending Supervision Act (ILSA), which granted 
agencies the authority to issue capital directives to depository institutions with declining capital positions. 
12 U.S.C.A. § 3907. FDICIA in 1991 provided a new regime for dealing with deteriorating capital 
positions by instituting enforcement based on prompt corrective action (PCA). 12 U.S.C.A. § 18310. As 
the institution’s capital position descends from well capitalized to critically undercapitalized, the bank 
agencies may bring more severe measures to bear. The minimum action required under the PCA regime 
is that the institution develop a recapitalization plan. 12 U.S.C.A. § 1831o(e)(2). The agency may also 
restrict the institution’s activities, 12 U.S.C.A. § 1831o(e)(3), and can require an improvement in 
management, which permits the dismissal and replacement of senior management and board members. 
12 U.S.C.A. § 1831o(f)(2)(F). 

The capital zones are (1) well-capitalized, (2) adequately capitalized, (3) undercapitalized, (4) 
significantly undercapitalized, (5) critically undercapitalized.6 12 U.S.C.A. § 1831o(c)(3)(1). If the bank’s 
leverage ratio (book value of capital to book value of assets) falls below 2%, 12 U.S.C.A. § 
1831o(c)(3)(B)(i), a receiver may be appointed even though the bank still has positive capital and is not 
technically insolvent. 12 U.S.C.A. § 1831o(h)(3). 

C. Closure of Bank 

The decision to close a bank is made by its primary regulator. 12 U.S.C.A. §§ 191,203(a). The 
bank’s shareholders are not entitled to any pre-closure notice. The usual ground for closure is that the 
bank is insolvent based on its balance sheet (its liabilities exceed its assets), or based on its liquidity (it is 

~1997 Results--S559 Billion in Transactions, Wall St. J., Feb. 11, 1998, at A12. 
6Citigroup’s initial existence was authorized under 12 U.S.C. § 1842(a) for a two-year period to permit 
divestiture of the Citigroup subsidiaries which were engaged in activities not "closely related to banking." 



unable to meet its obligations as they become due). Under the PCA regime, however, a bank may be 
closed when its capital position is at 2% or below, even though the institution is not technically insolvent. 
This authority is intended to reduce the FDIC’s cost in resolving the bank. The authority is granted based 
on the assumption that the bank’s condition is likely to have deteriorated further from the date of closure 
to the date of resolution. The FDIC must consider the effects of any guarantees against losses required 
by the cross-guarantee provision (described later in this Chapter) before it determines that a bank is 
insolvent and should be closed. 12 U.S.C.A. § 1815(e). A bank may also be closed by voluntary 
dissolution pursuant to a provision in the bank’s charter, or by creditors asserting unpaid judgments 
under 12 U.S.C.A. § 191. The FDIC is appointed as the conservator or receiver of a failed institution 
under 12 U.S.C.A. § 1821(c). 

D. Resolution Methods 

FDICIA imposed upon the FDIC the obligation to resolve a failed institution under the "least cost" 
method. 12 U.S.C.A. § 1823(c)(4). The method used to resolve the failed institution must be the "least 
costly to the deposit insurance fund of all possible methods for meeting the [FDIC’s] obligations under 
this section." Id. The choices for resolution include a liquidation of the institution, a purchase and 
assumption transaction with another institution purchasing the failed banks assets and assuming its 
liabilities, and in certain extraordinary cases, where the bank is deemed to be "too big to fail," assistance 
provided by the government to return the bank to solvency. 

Lissa Lamkin Broome Redistributing Bank Insolvency risks: Challenges to Limited 
Bank Holding Company Structure 

Liability in the 

26 U.C. Davis L. Rev. 935 (1993). 

* * * A bank’s primary regulator is authorized to close it upon insolvency, and to appoint the FDIC 
as conservator or receiver to resolve the failed institution. During the twenty-year period from the 
mid-1960s to the mid-1980s, bank failures were resolved so that "all general creditors were, in practice, 
afforded 100 percent insurance.’’7 The two resolution methods most often employed by the FDIC are a 
liquidation of the insolvent institution and a purchase and assumption transaction in which another bank 
agrees to purchase the assets and assume the liabilities of the failed bank. Approximately seventy-five 
percent of insolvent banks have been resolved by a purchase and assumption transaction. In the past, 
all liabilities--including uninsured deposits, nondeposit claims, and contingent claims--were assumed by 
the institution purchasing the failed bank’s assets so that the claims of all creditors were honored by the 
purchasing institution and bank creditors lost nothing as the result of extending credit to a bank that 
became insolvent. In more recent purchase and assumption transactions, the liabilities of nondeposit 
creditors have not been assumed, although all deposit liabilities (including uninsured deposits) have 
been assumed by the asset purchaser. A purchase and assumption transaction in which uninsured 
deposits are assumed shifts "losses from uninsured depositors to the FDIC.’’8 Thus, bank depositors 
bear none of the consequences of the bank’s insolvency. 

To illustrate the distribution of the risks of a bank’s insolvency among its shareholders and the 
FDIC, consider the following example. A bank holding company owns 100% of the outstanding stock of 
Bank A and Bank B. It has invested $100,000 in each bank. The bank holding company is owned by five 
shareholders, each of whom has invested $100,000 in the bank holding company for a total investment 
in the bank holding company of $500,000, $200,000 of which has been invested in Banks A and B. 
Assume for illustration a simplified balance sheet for Bank A in which it has $1,900,000 in insured 
deposits (recorded as liabilities on the balance sheet), which along with its $100,000 in capital are 
invested in $2,000,000 in loans (recorded as assets on the balance sheet). The balance sheet balances 

7At the time of publication, the authors were the General Counsel and Associate General Counsel of 
Bank of America Corporation. 
8[n. 14] Because we find an actual conflict between federal and state law, we need not decide whether 
the HOLA or the Board’s regulations occupy the field of due-on-sale law or the entire field of federal 
savings and loan regulation. 



as the assets of $2,000,000 equal the liabilities of $1,900,000 plus the capital of $100,000. If Bank A 
writes off $250,000 in bad loans, this reduces its $2,000,000 in assets to $1,750,000. Its liabilities 
(deposits) presumably remain the same, and therefore, to keep the balance sheet in balance, the 
$250,000 loss must be charged against Bank A’s capital account, reducing it from its $100,000 
beginning balance to a negative position of $150,000, and rendering the bank insolvent. 

If the FDIC elects to resolve the insolvent institution by arranging a purchase and assumption 
transaction, the FDIC will have to pay the institution that purchases the $1,750,000 in assets and 
assumes the $1,900,000 in liabilities, the difference between the two--$150,000. The greater Bank A’s 
negative net worth, the greater the difference between the value of its assets and liabilities, and the 
greater the cost to the FDIC to resolve insolvent Bank A. Thus, the bank holding company, as Bank A’s 
shareholder, will lose its $100,000 investment in Bank A, and the FDIC will bear the remaining $150,000 
loss. Bank B continues to operate with its $100,000 of capital intact. 

An alternative resolution method is liquidation of the failed bank. The FDIC pays the insured 
depositors, sells the assets of the bank, and distributes the proceeds to satisfy the claims of uninsured 
depositors, nondeposit creditors, and itself for the amounts it paid to insured depositors. When the FDIC 
selects liquidation as the resolution method, the risk of the bank’s insolvency is borne in part by 
uninsured depositors and nondeposit creditors who may sometimes receive only a portion of their 
claims. 

The three factors described above combine to impose the loss resulting from a bank’s 
insolvency primarily on bank shareholders and the FDIC. Although the shareholders’ loss is limited to the 
amount of the bank’s capital, the remaining loss--no matter how large--is borne by the FDIC. * * * 

Only in the event that the FDIC, the FRB and the Secretary of the Treasury jointly agree that a 
bank’s failure poses a serious "systemic risk" is the FDIC permitted to protect uninsured depositors and 
other bank creditors. 12 U.S.C.A. § 1823(c)(4)(G). 

The failure of the Continental Illinois bank system provides an example of systemic risk failure. 
In 1984, Continental had extensive (over 1,000) correspondent bank accounts, which means that other 
banks held their accounts with Continental. Sixty-six of those correspondent banks had uninsured 
deposits exceeding 100% of capital and 113 had deposits equaling 50-100% of capital. Had the FDIC 
chosen not to protect Continental, that decision would have significantly weakened the correspondent 
banks. * * * 

Between 1986 and 1991, the FDIC determined that only four banks were "too big to fail" and 
protected all depositors. Those institutions were First National Bank & Trust Co., Oklahoma City, 
Oklahoma (1986), FirstRepublic Bank, Dallas, Texas (1988); MCorp, Houston, Texas (1989); and Bank 
of New England, Boston, Massachusetts (1991). The cost of protecting the uninsured depositors of 
these institutions was less than one billion dollars or about 3.5% of the FDIC’s total insurance losses 
over this time period? 

E. Cross-Guarantees, the Controlling Company Guarantee Provision, and Source of Strength 

Lissa Lamkin Broome Redistributing Bank Insolvency Risks: Challenges to Limited Liability In 
the Bank Holding Company Structure 

26 U.C. Davis L. Rev. 935 (1993). 

* * * In 1989, as part of the Financial Institutions Reform, Recovery, and Enforcement Act 

9[*] At one point in today’s opinion, the Court states that "we need not decide whether the HOLA or the 
Board’s regulations occupy ... the entire field of federal savings and loan regulation." Ante, at 159, n. 14. 



(FIRREA), Congress added to the Federal Deposit Insurance Act a "cross-guarantee" provision, which 
provides that commonly controlled depository institutions must pay to the FDIC the amount of loss that 
the FDIC suffers or expects to suffer as the result of the insolvency of a depository institution.1° 
Depository institutions are commonly controlled if they are controlled by the same holding company, and 
are treated for this purpose as if they were branches of a single bank. The purpose of the cross- 
guarantee provision is "to ensure that the assets of healthy depository institution subsidiaries within the 
same holding company structure ... will be available to the FDIC to help offset the cost of resolving the 
failed subsidiary.’’1~ 

A bank’s cross-guarantee liability for the FDIC costs of resolving an insolvent sister bank is 
subordinate to all other liabilities of the bank except for liabilities owed to affiliated institutions. Thus, in 
the event the guarantor bank is also insolvent, the FDIC’s claim against the insolvent guarantor bank will 
not be satisfied until after satisfaction of the claims of all other non-affiliated creditors, including 
subordinated debtholders. Moreover, a waiver procedure permits the FDIC to waive the cross-guarantee 
liability if it determines that a liability exemption is in the best interests of the deposit insurance fund. 

The impact of this risk-shifting provision may be best illustrated by returning to the example 
described earlier of the bank holding company operating under a system of limited liability and owning 
insolvent Bank A and solvent Bank B. Upon Bank A’s insolvency, the FDIC suffers a $150,000 loss from 
a purchase and assumption transaction, and the bank holding company loses its $100,000 of Bank A 
capital. Bank B continues to operate with its $100,000 of capital intact, unaffected by the failure of Bank 
A. If the FDIC elects to assert its cross-guarantee authority, however, it reduces its loss from $150,000 
to $50,000 by using the capital of Bank B ($100,000) to satisfy Bank B’s guaranty to the FDIC for the 
FDIC’s costs in resolving Bank A. The bank holding company loses not only its $100,000 investment in 
Bank A, but also its $100,000 investment in Bank B. Bank B is now also insolvent as a result of the 
exercise of the cross-guarantee provision. 

The Federal Deposit Insurance Corporation Improvement Act (FDICIA) was enacted late in 
1991. That Act was the modest result of what began as an effort to obtain very sweeping reforms of 
bank regulation. One proposal set forth was the extension of the cross-guarantee provision to bank 
holding companies. Many viewed this proposal as a statutory codification of a regulation promulgated by 
the Federal Reserve Board and termed the "source of strength" regulation which provides that a "bank 
holding company shall serve as a source of financial and managerial strength to its subsidiary banks.’’~2 
An administrative enforcement proceeding brought to enforce the regulation, however, was enjoined by 
the United States Court of Appeals for the Fifth Circuit, which held that the source of strength regulation 
exceeded the Federal Reserve Board’s statutory authority?3 Although the Supreme Court reviewed this 
case, it did not reach the question of whether the source of strength regulation was within the statutory 
authority of the Federal Reserve Board, and the validity of this regulation remains unresolved.~4 

Congress did not extend the cross-guarantee provision to include bank holding companies along 
with commonly controlled depository institutions, but it did provide in certain instances for a limited 
guarantee by the bank holding company parent?~ This provision of the Act became effective in 

~°A federal charter was available in the District of Columbia prior to 1978. 
~Financial Institutions and the Nation’s Economy (FINE), Discussion of Principles, Committee on 
Banking, Currency and Housing, H. Rep. 94th Cong., 2d Sess. (committee print) 119 (June 1976). 
~2Mutual savings and loans and savings banks were exempted from taxation by the Revenue Act of 
1913. Congress eliminated the exemption from taxation for mutual savings associations in the Revenue 
Act of 1951, but retained the tax exemption for credit unions without any accompanying rationale. 
13The remaining 580,000 accounts were transferred to the Department of the Treasury in 1967. In 1983, 
Congress enacted a one-year statute of limitations for the filing of claims for unpaid accounts formerly 
maintained in the Postal Savings System. 
~4The slight differential for thrifts was intended to assist in attracting deposits to the thrift industry for 
home mortgage lending. 
~Lissa Lamkin Broome, The Influence of Enhanced Thrift Institution Powers on Commercial Bank 
Market Expansion, 67 N.C.L. Rev. 795,800 (1989). 



December 1992. If a bank is found to be undercapitalized (i.e., unable to meet applicable minimum 
capital requirements), it must submit a capital restoration plan to its federal regulator. A condition to the 
FDIC’s approval of an institution’s capital restoration plan is that its controlling company (if any) 
guarantee that the institution will comply with the capital restoration plan until the institution has been 
adequately capitalized during each of four consecutive calendar quarters and provide "appropriate 
assurances of performance.’’16 The controlling company’s guarantee liability is statutorily limited, 
however, to the lesser of the amount needed to bring the depository institution into compliance with all 
capital standards as of the time it fails to comply with its capital restoration plan, or five percent of the 
institution’s assets at the time it became undercapitalized. The purpose of the guarantee has been 
described as "seeking to induce a parent company to decide promptly whether to recapitalize the 
institution, sell it, or stand behind it until it recovers.’’17 If the bank holding company enters a bankruptcy 
proceeding, the FDIC’s claim on the guarantee will be granted a priority position with respect to other 
unsecured creditors of the bank holding company pursuant to recent amendments to the Bankruptcy 
Code. 

There is no requirement that the controlling company submit a guarantee of the undercapitalized 
institution’s capital restoration plan. If the guarantee is not executed, however, the FDIC will not approve 
the plan. An institution that fails to submit an acceptable capital restoration plan is subject to numerous 
restrictions on its activities, including restrictions on asset growth, acquisitions, additional branches, and 
new lines of business. 

If the FDIC elects to utilize the new controlling company guarantee along with its cross- 
guarantee authority, the FDIC loss upon a bank’s insolvency may be further minimized. Assume that 
Bank A had previously adopted a capital restoration plan upon being found undercapitalized, and that 
the bank holding company’s guarantee of Bank A’s capital restoration plan was limited to 5% of Bank A’s 
assets at the time it became undercapitalized. Five percent of Bank A’s assets (about $2,000,000 at the 
time it became undercapitalized) might approximate $100,000. Thus, the FDIC could look to the bank 
holding company as a potential source of $100,000 pursuant to the controlling company guarantee and 
to Bank B as a potential source of $100,000 pursuant to the cross-guarantee to satisfy its $150,000 loss. 
The FDIC would be able to reduce its expected loss as a result of Bank A’s insolvency from $150,000 to 
zero. Depending on how the FDIC chose to make itself whole for its losses, Bank B might continue to 
exist with some portion of its former capital remaining, or it too might have to be closed upon reaching 
zero net worth if the FDIC elected to exercise its cross-guarantee authority to the fullest extent possible 
against Bank B. * * * 

Cassandra Jones Havard      Back to the Parent: Holding Company Liability for Subsidiary 
Banks--A Discussion of the New Worth Maintenance Agreement, the Source of Strength 

doctrine, and the Prompt Corrective action Provisions 

16 Cardozo L. Rev. 2353 (1995). 

* * * The FRB chose as its parental guarantee the source of strength condition. Using § 3(c) of 
the BHCA, the agency exercised its authority to impose the condition as a part of the approval process 
of a holding company’s acquisition of a banking subsidiary.18 Before the FRB issued its policy statements 
elaborating its views on the source of strength doctrine, a potential acquiror challenged the FRB’s 
statutory authority to impose the condition. In Board of Governors v. First Lincolnwood Corp.,19 the U.S. 
Supreme Court upheld the doctrine as an integral part of the FRB’s exercise of its regulatory authority. 

~61nitially, thrifts were prohibited from making mortgages on property outside a 50 mile radius from their 
home office, but that limit was extended to 100 miles in 1960. In 1970, thrifts were allowed to lend 
statewide; nationwide lending was permitted in 1983. 
~TRobert Emmet Long, Banking Scandals: The S & Ls and BCCl 9 (1993). 
~SSee Lissa Lamkin Broome, Private Market Solutions to the Savings and Loan Crisis: Bank Holding 
Company Acquisitions of Savings Associations, 59 Fordham L. Rev. Sl 11 (1991). 
~9[eds.] Justice O’Connor did not join Parts IV-A and IV-B. 



After the Lincolnwood decision, the FRB promulgated regulations on the source of strength 
condition. Those regulations made failure to comply with the source of strength condition the basis for an 
enforcement action. In 1984, the FRB amended Regulation Y to include, specifically, the statutory 
language of § 1842(c).2° Three years later, the FRB issued a policy statement indicating that a violation 
of Regulation Y would be grounds for an enforcement violation.21 * * * 

In MCorp Financial, Inc. v. Board of Governors (MCorp), the Fifth Circuit Court of Appeals 
invalidated the FRB’s authority to enforce the source of strength condition against a holding company as 
unsafe and unsound banking practices. MCorp, a multibank holding company, challenged the authority 
of the FRB to require it to make capital infusions into its failing subsidiary banks after an acquisition. 

Federal court review of the FRB’s authority to impose the source of strength condition after 
acquisition occurred for the first time in 1988. MCorp, a multibillion dollar bank holding company that 
owned twenty-five subsidiary banks in Texas, began experiencing financial difficulties that threatened the 
subsidiary banks. The parent company had substantial assets which led the FRB to issue a temporary 
cease and desist order directing MCorp to use all of its assets to provide capital support to its subsidiary 
banks in need of additional capital. VVhen MCorp failed to comply with the FRB order, the Office of the 
Comptroller of the Currency ("OCC") declared twenty of MCorp’s twenty-five subsidiaries insolvent and 
closed them. The FRB then initiated an administrative action (a source of strength proceeding) against 
MCorp claiming that it had failed to give financial support to the five remaining subsidiary banks. Within a 
short time, MCorp filed for voluntary bankruptcy. 

The federal district court enjoined the FRB from continuing its administrative source of strength 
proceeding on the ground that the bankruptcy code’s automatic stay provision barred the FRB’s actions. 
This decision prohibited the FRB from pursuing its "source of strength" proceedings against MCorp and 
the FRB appealed this decision to the Fifth Circuit Court of Appeals. 

On appeal, the Fifth Circuit Court of Appeals partially reversed, holding that judicial review 
provisions of 12 U.S.C. 1818 deprived the district court of jurisdiction until the FRB completed the 
administrative proceedings. The Fifth Circuit evaluated two grounds of the FRB’s alleged authority: (1) 
unsafe and unsound banking practices; and (2) Regulation Y. After evaluating both grounds, the Fifth 
Circuit concluded that the FRB exceeded its authority when it adopted the source of strength policy 
statement. Specifically, the court found Regulation Y would require the parent company to waste its 
corporate assets and the FRB did not have the authority to require that. 

An "unsafe and unsound practice," as defined by this court, would be any action or lack of action 
that is "contrary to generally accepted standards of prudent operation.’’=~ The court concluded that 
capital injections on the scale the FRB would require would in turn require MCorp to disregard its own 
separate corporate status. Thus, the court determined that MCorp’s refusal to transfer funds to its 
troubled subsidiaries was not an "unsafe and unsound practice" because it would, among other things, 
amount to a wasting of MCorp’s assets violating its duty to its shareholders. 

Under Regulation Y, the court denied the FRB’s assertion that it had authority to take 
supervisory action to require a holding company to make financial assistance to a troubled subsidiary. 
The court ruled that the FRB has supervisory control over bank holding companies and bank 
subsidiaries as well as the power to approve the acquisition of banks by a holding company, but the FRB 
"does not [have] the authority to consider the financial and managerial soundness of subsidiary banks" 

=°See Kathryn E. Howell-Best, Can Credit Union Member Business Loans Meet the Need for More 
Credit to Small Businesses? 7 N.C. Banking Inst. 405 (2003). 
=1Sources: <LT>www2.fdic.gov/idasp/index.asp<GT> (More Key Statistics) (as of July 12, 2007); 
<LT>www.ots.treas.gov<GT> (OTS Active Institutions Summary) (as of Sept. 12, 2006); 
<LT>www.fidc.gov/ban k/statistical/stats/2007jun/industry.html<GT>; <LT>www. 
ncua.gov/ReportsandPlans/statistics/YearEnd2006.pdf<GT> (as of December 30, 2006). 
2~See Lissa Lamkin Broome, The Influence of Enhanced Thrift Institution Powers on Commercial Bank 
Market Expansion, 67 N.C.L. Rev. 795,809-19 (1989). 



after issuing an approval of an acquisition to a holding company.23 Thus, the court found that the FRB 
had exceeded its statutory authority by promulgating and enforcing its source of strength doctrine, as set 
forth in Regulation Y and the 1987 Policy Statement. 

The Fifth Circuit, in a footnote, indicated its approval of net worth maintenance agreements as 
an appropriate means of implementing the source of strength policy statement. Thus, the court was 
indicating that the FRB’s source of strength requirement might be acceptable if, like the net worth 
maintenance agreement, the requirement is imposed as a condition to acquisition rather than simply an 
arbitrary imposition applied at some subsequent point of difficulty.24 * * * 

Questions and Notes 

1. How difficult will it be for bank regulators to determine the least cost resolution method? Isn’t 
this like trying to predict the future? 

2. Is it proper for Congress to grant bank regulatory agencies authority to ignore long-standing 
principles of limited liability in the corporate setting and to impose FDIC losses on entities affiliated with 
the failed institution? Of the various mechanisms available to the FDIC to hold others in the holding 
company family liable, which is likely to be most effective? 

F. Creditors and Priorities 

Bank insolvency law provides its own special rules for dealing with the claims of creditors of an 
insolvent institution. These rules often differ from those available to persons and nonbank corporate 
entities under the federal Bankruptcy Code. 

Peter P. Swire Bank Insolvency Law Now That it Matters Again 

42 Duke L.J. 469 (1992). 

* * * It is important, however, to grasp the general point that bank insolvency law overall is quite 
distinctive, and varies both from the law applying to banks pre-insolvency and from the insolvency law 
applying to non-bank corporations. * * * 

A bankruptcy trustee or debtor, subject to the court’s approval, has broad powers to repudiate 
executory contracts or unexpired leases. This power prevents "sweetheart" contracts that allow insiders 
to get higher priority than other claimants. The banking agencies have essentially the same powers as 
the trustee, but with two material additions. First, the agencies appear to retain almost unlimited 
discretion about whether to repudiate,=~ in contrast to the bankruptcy court’s supervision of a trustee’s 
decision. Second, the agencies need not pay the full measure of contract damages that repudiation in 
bankruptcy requires; instead, the receiver or conservator is excused from payment for lost profits on 
contracts and for future rent on leases.26 

=312 U.S.C. § 1832 (authorizing depository institutions to pay interest only on transaction accounts held 
by individuals and not-for-profit entities). See also 12 U.S.C.A. § 371a (member banks); 12 U.S.C.A. § 
1828(g) (insured nonmember banks and insured branches of foreign banks); 12 U.S.C.A. § 
1464(b)(1)(B) (federal savings associations). 
=4Regulation D, 12 C.F.R. § 204.2(d)(1). 
=SSome securities firms offer checking accounts through affiliated banks. Prior to the adoption of the 
Gramm-Leach-Bliley Act of 1999, which endorsed common ownership of banks and securities firms, 
securities firms offered a competing service, the cash management account. This operated much like a 
bank checking account, but contained certain limitations not applicable to a checking account. 
26By statute the Fed may set the reserve requirement (for the portion of the depository institution’s 
transaction accounts in excess of $25 million) between eight and fourteen percent. 12 U.S.C.A. § 
461(b)(2). By regulation, the current reserve requirement is three percent for transaction account 
balances less than $45.8 million and ten percent for transaction account balances over $45.8 million. 



Three aspects of the fraudulent conveyance provision of the Crime Control Act of 1990 illustrate 
the extraordinary powers granted to the FDIC and RTC by that Act. First, the FDIC and RTC can avoid 
fraudulent transfers made five years before or after appointment of the receiver or conservator.27 
Second, the agencies may avoid transfers not only of the bank itself, but of all "institution-affiliated 
parties," a broad term including any director, officer, employee, controlling stockholder, or agent for a 
bank. Third, the rights of the agencies in the fraudulent transfer are superior to any rights of a bankruptcy 
trustee for the fraudulent transferee. The agencies will thus stand ahead of all other claimants, except 
federal agencies, on the estate of that transferee.28 

The Crime Control Act of 1990 gave the FDIC and RTC the power to request a court to freeze 
the assets of any person, with the assets held by a trustee.=9 Recovery on the assets goes to the estate 
of the failed institution. The agencies may seek this prejudgment attachment under the injunction 
provisions of Rule 65 of the Federal Rules of Civil Procedure, but with one remarkable change: They are 
not required to make the usual showing that the injury is "irreparable and immediate.’’3° 

FIRREA granted the FDIC and RTC the power to discriminate among claims on the failed 
institution, in contrast to the traditional rule that all claims in the same class must receive the same 
percentage recovery. The agencies are obligated to pay only the amount a claimant would have 
received if the agencies had liquidated the assets and liabilities of the institution,31 which is often a steep 
discount from full recovery. The agencies also retains discretion to select some claimants for additional 
payments,s= thus enabling the agencies to treat insiders less well than other claimants. 

Government agencies have wide-ranging enforcement powers both before and after insolvency, 
with no close analogues to creditor powers in bankruptcy. Notably, the FDIC and OTS can levy civil 
money penalties of up to $1 million per day for violations of banking rules,ss And temporary cease-and- 
desist orders can freeze assets of institution-affiliated parties upon a mere prima facie showing that 
money penalties are appropriate?4 Such enforcement actions have been allowed to go forward against a 
holding company despite the automatic stay provisions in bankruptcy.3~ Such enforcement proceedings 
can obviously enhance the ability of agencies to recover for losses arising from insolvent institutions. 

The Crime Control Act of 1990 also gave the agencies new powers that trump rules otherwise 
applying in bankruptcy. In order to ensure that bank insiders do not benefit from their acts, the Act 
declared certain banking-related claims no longer dischargeable in bankruptcy,s6 In addition, the Act 

Reg. D, 12 C.F.R. § 204.9. 
=7Assume that the money is deposited and reloaned ad infinitum so that ultimately the entire $500 gift is 
now held as required reserves in the banking system. To determine how much money is created by this 
fractional reserve system of banking, solve for A in the following equation: 10% x A = $500. A = $5,000. 
=8Reserve requirements are set by Federal Reserve Board Regulation D, 12 C.F.R. pt. 204. 
29The formula now reflects the assumed increase in the reserve requirement. Solve for A to determine 
the maximum amount of money to be created: 20% of A = $500. A = $2,500 
S°<LT>www.federalreserve.gov/fomc/<GT>. 
SlAs discussed at the end of the next section, this 100 basis point spread was temporarily reduced to 50 
basis points in August 2007. 
S=See 67 Fed. Reg. 67777 (Nov. 7, 2002) (codified at Regulation A, 12 C.F.R. pt. 201); Interagency 
Advisory, The Use of the Federal Reserve’s Primary Credit Program in Effective Liquidity Management 
(July 23, 2003), available at 
<L T>www.federa~reserve.g~v/b~ardd~cs/press/bcreg/2~~3/2~~3/~723/attachment.pdf<GT>. 
3SCampbell v. Shearson/American Express, Inc., 1985 Fed. Sec. L. Rep. (CCH) I[ 92,303 (E.D. Mich. 
1985), affd in part and rev’d in part, 829 F.2d 38 (6th Cir. 1987). 
34[eds.] Bob Woodward, Maestro: Alan Greenspan’s Fed and the American Economic Boom (2000). 
SSSee 23 Jerry W. Markham & Thomas Lee Hazen, Broker-Dealer Operations Under Securities and 
Commodity Law § 2.0714] (1999). 
36[eds.] The defendant, John Meriwether, has a colorful past. As recounted by Michael Lewis, while a 
bond trader at Salomon, Meriwether loved to play a game with the other bond traders called "Liar’s 



created new rules that apply to any entity, such as a bank holding company, that commits to maintain 
the capital of an insured bank. If the holding company later becomes bankrupt, the FDIC is given high 
priority to the amount of the commitment.37 These rules became more important in 1991 with passage of 
FDICIA, which routinely requires such commitments by holding companies to maintain the capital of 
undercapitalized banks?8 

In 1991, FDICIA established a regime for prompt corrective action for undercapitalized banks. A 
series of increasingly stringent rules now apply to banks as their capital levels fall below statutorily 
required levels towards insolvency. Most important for purposes of this Article, the Act introduces a new 
trigger for bank insolvency. Instead of waiting for banks to exhaust their capital, the Act requires that 
"severely undercapitalized" banks (those whose capital is less than two percent of assets) be closed 
within ninety days of becoming severely undercapitalized,s9 The bank is thus subject to the full range of 
agency receivership powers even before the usual definitions of insolvency are met. One solid rationale 
for this rule is that, due to accounting imperfections, banks reporting two-percent capital are actually 
likely to be insolvent. 

The FDIC and RTC acting as receiver are exempt from all taxation imposed by any state or local 
taxing authority, except for certain real property taxes.4° These agency advantages both reduce the 
costs to the insurance fund of a receivership, and, echoing McCulloch v. Maryland, prevent the FDIC 
and RTC from being subjected to state and local taxation. 

The FDIC and RTC enjoy a number of special procedural rules that a bank would not have 
available pre-insolvency. The agencies have a broad right to remove to federal court,41 and can remove 
a suit from state court without bond.42 They can stay litigation against the bank for ninety days in the 
case of receivership and forty-five days for conservatorship. These last powers are similar, although far 
from identical, to the automatic stay in bankruptcy, and the use of a federal bankruptcy court to replace 
state proceedings by creditors. Additional advantages to the agencies acting as receiver or conservator 
are an extended statute of limitations,4s and broad investigative powers, such as the ability to issue a 

Poker" that involved guessing the serial number on a dollar bill. The game is based on bluffing the other 
players. Reportedly, John Gutfreund, the CEO of Salomon, challenged Meriwether one day to "One 
hand, one million dollars, no tears." Meriwether is said to have responded, "If we’re going to play for 
those kind of numbers, I’d rather play for real money. Ten million dollars. No tears." Gutfreund declined 
to play for those stakes. Michael Lewis, Liar’s Poker 13-17 (1989). 

In 1991, Meriwether, then head of Fixed Income Trading, Gutfreund, and Salomon’s president, Thomas 
Strauss, were forced to resign from Salomon as part of a settlement with the SEC involving false bids by 
Salomon during auctions for Treasury bonds. Gutfreund was barred from association with any 
broker/dealer, Strauss was barred for six months, and Meriwether for three months. In the Matter of John 
H. Gutfreund, Thomas W. Strauss and John W. Meriwether, [1992 Transfer Binder] Fed. Sec. L. Rep. 
(CCH) ¶ 85,067 (Dec. 3, 1992). 
37Sources: FDIC Statistics on Banking, available at <LT>www2.fdic.gov/idasp/index.asp<GT> (More Key 
Statistics) (number of financial institutions as of July 12, 2007; financial data as of Mar. 31,2007); 
<LT>www.ncua.gov/ReportsAndPlans/statistics/YearEnd2006.pdf<GT> (as of Dec. 31,2006). 
S8Kenneth D. Jones & Tim Critchfield, The Declining Number of U.S. Banking Organizations: Will the 
Trend Continue 25 (FDIC Future of Banking Study 2004-02.1), available at 
<LT>www.fdic.gov/ban k/analytical/future/fob_02, pdf<GT>. 
SgMarket capitalization is the product of the number of shares of stock outstanding of the bank or its 
holding company multiplied by the current market price of those shares. 
4°Assets and Liabilities of FDIC-Insured Commercial Banks at 
<LT>www2.fdic.gov/qbp/2007/mar/cb3.html<GT>; banks with assets over $1 trillion found at 
<LT>www2.fdic.gov/idasp/main.asp?formname=inst<GT>. 
41Am. Banker, June 14, 2007 (as of Dec. 31, 2006). 
42Donald E. Powell, Remarks Before the National Association for Business Economics, Mar. 26, 2004 
(available at <LT>www.fdic.gov/news/<GT>). 
43Am. Banker, July 12, 2006 (as of Dec. 31,2005). 



subpoena or subpoena duces tecum.44 * * * 

G. Liability of Institution-Affiliated Parties, Including Officers, Directors, and Attorneys 

(1) Cease and Desist Order Against Institution-Affiliated Party 

The most notorious use of enforcement authority against an institution-affiliated party occurred in 
connection with the failure of Charles Keatings’ Lincoln Savings and Loan Association and the 
subsequent order brought by the OTS against Lincoln’s law firm, Kaye Scholer. This action was the 
subject of much legal commentary, including a Symposium in the Southern California Law Review 
entitled In the Matter of Kaye, Scholer, Fierman, Hays & Handler: A Symposium on Government 
Regulation, Lawyers’ Ethics, and the Law. 

Two excerpts from that Symposium follow. You may wish to review 12 U.S.C.A. § 1813(u) which 
sets forth the conditions under which an independent contractor, such as an attorney, may be the 
subject of a bank regulatory enforcement action. 

James O. Johnston, Jr. & Daniel Schott Schecter        Introduction: Kaye, Scholer and the 
Ots-- Did Anyone Go Too Far? 

66 S. Cal. L. Rev. 977 (1993). 

* * * On March 1, 1992, the OTS filed a $275 million action against Kaye, Scholer for alleged 
violations of applicable thrift regulations during the firm’s representation of Lincoln. On the same day, the 
OTS issued a temporary cease-and-desist order that, inter alia, forbade the partnership from dissolving, 
prevented partners from leaving the firm without posting security, and required the firm to place twenty- 
five percent of partners’ earnings into escrow. Despite Kaye, Scholer’s public claims of innocence, the 
firm capitulated within a week, agreeing to individual sanctions against three partners and to a $41 
million settlement of the charges. * * * 

Kaye, Scholer began representing Charles Keating’s American Continental Corporation in 1977. 
In February 1984, ACC acquired Lincoln and hired Kaye, Scholer to represent the thrift on various 
matters. In early 1986, Lincoln retained the law firm of Jones, Day, Reavis & Pogue to represent it before 
the Federal Home Loan Bank Board in its semiannual examination of operations and financial condition 
("1986 Examination"). Lincoln, however, became dissatisfied with Jones Day’s cooperative, 
nonconfrontational dealings with the FHLBB’s examiners and soon replaced the firm with Kaye, Scholer. 

Kaye, Scholer partner Peter M. Fishbein immediately composed a caustic five-page letter to the 
FHLBB, denouncing the "abusive and costly" practices of the examiners and demanding that all further 
requests for information be given to specified Kaye, Scholer attorneys. This demand baffled the FHLBB, 
the rules of which gave it the right to inspect thrift records at any time. The request "reflects a 
fundamental misunderstanding of the examination process," wrote B.J. Davis, the FHLBB’s regulator in 
charge of the 1986 Examination, in response to Fishbein’s letter. "Unfettered access, including the ability 
to appear at a regulated institution without advance notice, is essential to fulfillment of [the FHLBB’s] 
function." Nevertheless, the FHLBB complied, and for the remainder of the 1986 Examination the ten 
Kaye, Scholer lawyers working with Lincoln took a consistently hard-line approach to FHLBB requests. 
"This was not a dialogue," noted one examiner. "This was a stiff-arm day in and day out." 

In April 1987, the FHLBB issued a very negative report of examination ("1986 ROE") for Lincoln 
and received a confidential recommendation from the examiners to appoint a receiver for the thrift, which 
had invested heavily in high-risk takeover stocks, junk bonds, and speculative real estate. Kaye, Scholer 
responded to the 1986 ROE with a 768--page rebuttal, supplemented by more than 10,000 pages of 
exhibits, that portrayed Lincoln as a soundly managed, solvent institution. The FHLBB, faced with Kaye, 
Scholer’s threats of litigation and pressure from several U.S. Senators, ultimately declined to pursue the 

44Core deposits are those that are considered stable and thus provide a long-term source of funds. 



matter. 

In July 1988, the FHLBB once again began an examination of Lincoln, which continued to retain 
Kaye, Scholer. The regulators’ subsequent report of examination ("1988 ROE"), issued in December of 
that year, was similarly negative, concluding that Lincoln was managed in "an aggressive risk prone 
manner that has resulted in a level of problem assets that severely strains capital and places the 
continued viability of the association in jeopardy." Also in December, the Securities and Exchange 
Commission issued a report stating that Lincoln had failed to meet its minimum capital requirements, 
prompting the resignation of Lincoln’s accountant, Arthur Young & Company. Kaye, Scholer 
nevertheless responded to the 1988 ROE, in January 1989, by asserting that "Lincoln’s managerial skill, 
its sound diversification of investments and its prudent underwriting are all demonstrated by the 
unqualified success of its investment program." 

Just three months later, however, the FDIC (the predecessor to the OTS) seized Lincoln and 
found the thrift to be insolvent by more than $2.6 billion. Lincoln’s subsequent challenge to the 
government takeover in federal court proved unsuccessful, as Judge Sporkin declared it to be 
"abundantly clear that Lincoln was in an unsafe and unsound condition to transact business and that 
[Lincoln] did in fact engage in numerous unsafe and unsound banking practices.’’4~ Judge Sporkin then 
proceeded to issue a blistering condemnation of Lincoln’s professional advisers: 

The questions that must be asked are: 

VVhere were these professionals ... when these clearly improper transactions were being 
consummated? 

Why didn’t any of them speak up or disassociate themselves from these transactions? 

Where also were the outside accountants and attorneys when these transactions were 
effectuated? 

What is difficult to understand is that with all the professional talent involved (both accounting 
and legal), why at least one professional would not have blown the whistle to stop the overreaching that 
took place in this case. 

... Here it is clear that the private sector was not willing to cooperate with the public oversight 
regulators. Indeed, the private sector at times impeded the regulatory authorities from discharging their 
duties. All too often [Charles] Keating and those individuals working with him adopted strategies to 
thwart and frustrate the regulatory process.46 

Judge Sporkin’s "Where were the professionals?" became a rallying cry at the OTS, which 
began to build a case against Kaye, Scholer. The seizure of Lincoln gave the OTS access to internal 
documents and the ability to waive the attorney-client privilege in order to use those documents against 
Kaye, Scholer, which it promptly did. More than a year and a half later, after a painstaking compilation of 
correspondence and depositions, the OTS filed a notice of ten claims against the firm. In brief, the OTS 
alleged the following: 

(1) Kaye, Scholer knew that Lincoln’s directors had misleadingly backdated documents in order 
to take advantage of a rule permitting grandfathering of direct investments when "definitive plans" had 
been made for those investments. 

(2) Kaye, Scholer knowingly misrepresented the status of those direct investments to the 
FHLBB. 

4~[eds.] At the time this article was written, Mr. Corrigan was the President of the Federal Reserve Bank 
of Minneapolis. 
46julie Williams is the First Senior Deputy Comptroller and the Chief Counsel of the Office of the 
Comptroller of the Currency, the regulator of nationally chartered banks. 



(3) Kaye, Scholer knowingly failed to disclose that Arthur Andersen & Company, Lincoln’s 
accountant in 1986, had resigned from service because of concerns about Lincoln’s operations and 
asset management. 

(4) Kaye, Scholer knowingly omitted material facts in submissions to the FHLBB and engaged in 
obstructionist and improper conduct in its appearances before the agency. 

(5) Kaye, Scholer knowingly failed to disclose the existence of numerous "linked" transactions 
that improperly inflated Lincoln’s income and net worth. 

(6) Kaye, Scholer knowingly failed to disclose that Lincoln had removed adverse documents and 
created favorable documents in preparation for the 1986 Examination. 

(7) Kaye, Scholer knowingly failed to disclose facts indicating that Lincoln had participated in 
limited partnership investments in order to finance personal tax shelters for ACC’s control persons. 

(8) Kaye, Scholer urged the FHLBB to rely on the opinions of Lincoln’s auditors regarding certain 
joint venture transactions when it knew that those opinions had been prepared without adequate 
investigation. 

(9) Kaye, Scholer engaged in improper and unethical conduct by representing both ACC and 
Lincoln, thus creating a conflict of interest. 

(10) Kaye, Scholer obtained an illegal loan from Lincoln for one of its partners on favorable 
terms and in violation of the thrift’s internal procedures. 

Declaring that these charges constituted a prima facie showing that Kaye, Scholer had a "proclivity to 
violate laws and regulations, breach their fiduciary duties of loyalty and care and engage in unsafe and 
unsound practices," the OTS concurrently issued the temporary cease-and-desist order. 

On the same day, Kaye, Scholer released a memorandum deeming the charges to be a 
"completely groundless ... attempt by the OTS to create and apply new standards for attorney conduct 
that are different from, and inconsistent with, generally accepted professional standards and ethical 
obligations for lawyers representing a client." In the release, the firm indicated an intent to "contest these 
charges vigorously and ultimately to prevail on the merits." Kaye, Scholer also released a nine-page 
summary of the opinion of Professor Geoffrey C. Hazard, Jr., a specialist in legal ethics. This document, 
which was prepared by Kaye, Scholer but signed by Professor Hazard, concluded, after nearly six pages 
of factual assumptions, with a ringing endorsement of the firm’s conduct: 

Kaye, Scholer did not violate existing standards of ethical conduct and professional responsibility, and 
Kaye, Scholer acted in accord with its duties under the law. The disclosures and representations that the 
OTS alleges should have been made to the [FHLBB] by Kaye, Scholer in fact would have violated the 
standards of ethical conduct and professional responsibility generally recognized in its role as litigation 
counsel. 

Despite Kaye, Scholer’s protestations of innocence, however, the firm rapidly capitulated, 
settling with the OTS six days later. Kaye, Scholer’s insurance covered only about half of the $41 million, 
leaving the firm’s 110 partners to pay the rest. Because Kaye, Scholer did not give a reason for its rapid 
decision to accept this bitter pill, speculation has abounded. Some argue that the temporary cease-and- 
desist order gave the firm no other choice. "What the government wanted was to bludgeon [Kaye, 
Scholer] so they wouldn’t have to prove the allegations," said Professor Dennis Aronowitz. "The most 
insidious part of the case was that aspect: the government throwing its weight around." Others, however, 
argue that the firm would have settled quickly even in the absence of the order. "It was a realization that 
the freeze was irrelevant," Susan Beck and Michael Orey have claimed. "Nothing else the firm could 
have done would have saved it from having to fight the OTS’s $275 million claim .... The firm would likely 



have lost a long, public fight at the OTS." 

Whatever the reason for the settlement, the Kaye, Scholer case continues to reverberate in the 
legal community and beyond. * * * 

Jonathan R. Macey & Geoffrey P. Miller       Kaye, Scholer, Firrea, and the Desirability     of 
Early Closure: A View of the Kaye,     Scholer Case From the Perspective of Bank Regulatory Policy 

66 S. Cal. L. Rev. 1115 (1993). 

* * * FIRREA gave the newly created OTS additional authority to promulgate a variety of capital 
requirements for thrifts, and it gave the FDIC broad new powers to conduct special examinations of 
thrifts and to appoint receivers for state-chartered, federally insured thrifts. In all likelihood the reason the 
FDIC was given particularly broad powers to appoint receivers for state-chartered thrifts was that 
Congress thought that state regulators had incentives to keep insolvent financial institutions open in 
order to benefit local interests at national expense. 

Unfortunately, when Congress enacted FIRREA, it apparently did not recognize that federal 
regulators have incentives to keep insolvent institutions open as well. FIRREA attempts to ensure that 
regulators will be able to effectuate the early closure of insured depository institutions by imposing stiff 
penalties for institutions that fail to make reports to bank regulatory agencies or that file false or 
misleading reports with such agencies. 

FIRREA also recognizes that early closure may not be enough in some circumstances. Early 
closure may not be enough because, even under the best circumstances, regulators need time to 
assemble sufficient evidence to permit them to close an insured depository institution. As Professor 
Coffee has observed, much of FIRREA is best understood as a reflection of "congressional concern 
about delay in the closing of an insolvent institution until legally adequate evidence could be gathered .... 
[M]inutes count in such a fast-moving context when financial assets can disappear without a trace.’’47 

It was for this reason that FIRREA gave the OTS the extraordinary power to issue cease-and- 
desist orders, not only against insured depository institutions, but also against "institution-affiliated 
parties," such as lawyers and accountants. However, it is not at all clear that FIRREA can be read to 
permit the actions taken by the OTS against Kaye, Scholer. * * * 

Lincoln was seized by the FDIC in April 1989. The OTS did not bring suit against Kaye, Scholer 
until March 1992. Thus, by the time Kaye, Scholer was sued, the firm’s actions could no longer be said 
to be "likely to cause insolvency or significant dissipation of earnings" of Lincoln or "to weaken the 
condition" of Lincoln or "to otherwise prejudice the interests of its depositors" within the meaning of the 
statute. 

Thus, it appears that the OTS may have lacked statutory authority to freeze the assets of Kaye, 
Scholer when it did. At best, the agency’s authority to issue the order was unclear. * * * 

The reputation of the OTS was doomed from the start because it was forced by powerful special 
interests in Congress to accept as its Chairman the infamous M. Danny Wall, the inept Chairman of the 
FHLBB. Wall was widely considered to have behaved in an ethically questionable manner because the 
outrageously low estimates of the costs of the savings and loan bailout issued by him in 1988 were 
perceived to have been contrived to help George Bush win the 1988 presidential election. More to the 
point, as head of the FHLBB, Wall sided with Charles Keating in the dispute between Keating and the 
examiners from the San Francisco Federal Home Loan Bank over auditors’ recommendations about 
Lincoln’s investment portfolio. In this dispute, Wall not only interfered with the actions of the local 
regulators and sided against his colleagues at the FHLBB, he also ultimately took the unprecedented 

47See Michael Duane Jones, Note, S Banks: Should Banks Convert to S Corporations? 4 N.C. Banking 
Inst. 627 (2000). 



step of removing the San Francisco regulators and transferring regulatory authority over Lincoln to 
Washington, D.C. This act on behalf of the politically well-connected Keating delayed Lincoln’s closure 
by almost two years and cost taxpayers literally billions of dollars. 

By the time the OTS took regulatory action against Kaye, Scholer, blame for the banking crisis 
had shifted. In the early days of the crisis, many believed that fraud, incompetence, and corruption within 
the banking industry were to blame. But by 1991, it was clear to all that the regulatory system itself was 
at fault. The fact that regulators were unable or unwilling to detect $500 billion in losses and the virtual 
bankruptcy of the entire industry could not be blamed solely on incompetence and corruption within the 
savings and loan institutions. 

The passage of the Federal Deposit Insurance Corporation Improvement Act in November 1991 
provides some evidence of how disreputable the bank regulatory agencies had become by the time the 
enforcement action was brought against Kaye, Scholer in March 1992. For the first time, Congress 
recognized that the federal bank regulatory agencies were handling bank failures ineptly and were not 
closing insolvent institutions in a timely manner. Thus the FDICIA was designed to remove regulatory 
discretion from the agencies with respect to the issue of how to deal with insolvent financial institutions. 
The agencies were given even clearer instructions about early closure and about what procedure to use 
in handling insolvent institutions. 

In light of all of this background, the real purpose behind the Kaye, Scholer enforcement action 
seems clear. The OTS--under new and considerably more competent management than its 
predecessor, the FHLBB--needed a convenient, unpopular scapegoat that it could confront with a 
dramatic gesture designed to help it regain its prestige. In this context, the selection of Kaye, Scholer 
was nothing short of brilliant. By focusing attention on the law firm’s representation of Keating and 
Lincoln, the agency was able to purge the taint caused by the actions of its former chairman on behalf of 
Lincoln. Of equal importance, the OTS enforcement action was carefully designed to create the 
impression that the law firm’s improprieties, rather than the regulator’s own political corruption and 
ineptitude, were to blame for the unconscionable delay in closing Lincoln. 

Finally, the OTS managed to improve its image by creating the impression that the enforcement 
action against Lincoln represented a great victory for a small bureaucracy in its holy war against the 
large, well-funded Goliaths of the legal profession. By targeting lawyers, the OTS managed to do battle 
with a group even less popular than itself and to create the impression that it was not to blame for the 
continuing crisis in the banking industry. * * * 

(2) Actions by Conservator or Receiver to Recover Losses from Officers or Directors 

Resolution Trust Corp. v. Walde 

United States Court of Appeals, District of Columbia Circuit, 1994. 

18 F.3d 943. 

BUCKLEY, Circuit Judge. 

* * * In the 1980s, the savings and loan industry was threatened by a deluge of insolvencies. As 
a consequence, the federal government was confronted with tens of billions of dollars in claims from 
depositors whose savings had been insured by the Federal Deposit Insurance Corporation ("FDIC"). To 
instill some semblance of order and limit the calls on the federal treasury, Congress created the RTC as 
part of the Financial Institutions Reform, Recovery, and Enforcement Act of 1989, Pub. L. No. 101-73, 
103 Stat. 183 (codified as amended at 12 U.S.C. §§ 1441a, 1811 et seq. (West Supp. 1993)) 
("FIRREA"). 

Under this statute, the Director of the Office of Thrift Supervision ("OTS") may appoint the RTC 
as conservator of failed savings and loan institutions ("S & Ls"). 12 U.S.C. § 1821(c)(6)(A) (Supp. III 



1991 ). The RTC is granted the same powers that Congress granted the FDIC under 12 U.S.C.A. §§ 
1821-23.12 U.S.C. § 1441a(b)(4)(A) (West Supp. 1993). As conservator of a failed S & L, the RTC 
succeeds to all of its "rights, titles, powers, and privileges." 12 U.S.C. § 1821(d)(2)(A) (Supp. III 1991). 

In discharging its stewardship, the RTC is to "preserve and conserve the assets and property of 
such institutions." Id.§ 1821(d)(2)(B)(iv). To these ends, it is empowered to avoid fraudulent asset 
transfers, 12 U.S.C.A. § 1821 (d)(17) (West Supp. 1993), assert claims against an S & L’s directors and 
officers, 12 U.S.C. § 1821(k) (Supp. III 1991), seek a court order attaching assets, 12 U.S.C.A. § 
1821(d)(18) (West Supp. 1993), and issue administrative subpoenas duces tecum, 12 U.S.C. § 
1821 (d)(2)(I) (Supp. III 1991 ) (authorizing RTC to employ powers listed in 12 U.S.C. § 1818(n)). 

In 1974, William Walde founded Trustbank Savings, F.S.B., and subsequently served it as 
President, Chief Executive Officer, Chairman of the Board, and director. Mr. Walde’s career with the 
company ended on January 25, 1991, when the OTS declared Trustbank insolvent and appointed the 
RTC as its conservator. The RTC launched an investigation, still ongoing, into whether Mr. Walde and 
other former Trustbank officials might be liable to the RTC as a result of their operation of the company. 
The agency’s "Amended Order of Investigation" states that its purpose is to determine whether 

(1) former officers, directors and others who provided services to, or otherwise dealt with, 
Trustbank ... may be liable as a result of any actions, or failures to act, in connection with or which may 
have affected Trustbank ... ; (2) the RTC should seek to avoid a transfer of any interests or an 
incurrence of any obligations; (3) the RTC should seek an attachment of assets; and (4) pursuit of such 
litigation would be cost-effective, considering the extent of the potential defendant’s ability to pay a 
judgment in any such litigation. 

On November 30, 1992, the RTC served a subpoena duces tecum on Mr. Walde calling for the 
production of "[a]ny and all documents in your possession, custody or control for the years 1975 through 
the present that reflect, refer or relate to the operations or management of Trustbank...." The subpoena 
also sought extensive personal financial information. * * * 

To determine whether the RTC has the statutory authority to subpoena the information at issue 
here, we must first determine whether the purposes set forth in the orders of investigation are sanctioned 
by FIRREA. If so, the next question is whether the various materials sought by the subpoenas are 
reasonably relevant to those purposes. In undertaking our analysis, we are mindful that "the standard for 
judging relevancy in an investigatory proceeding is more relaxed than in an adjudicatory one .... The 
requested material, therefore, need only be relevant to the investigation--the boundary of which may be 
defined quite generally...." Id. 965 F.2d at 1090 (emphasis in original; citations omitted). 

The orders issued in these cases describe four areas of investigation: possible liability of former 
officers and directors, evidence of illegal asset transfers, identification of attachable assets, and the cost- 
effectiveness of litigation against prospective defendants. We discuss these in turn. 

None of the appellants argues that the RTC lacks the authority to subpoena material reasonably 
relevant to the issue of liability. We find that some of the personal financial information sought under the 
subpoenas is reasonably relevant to the potential liability of officers and directors. Bank statements of 
officers and directors, for example, might reveal secret payments from individuals whose loans they had 
approved. 

These subpoenas clearly cast a wider net, however, and we agree with appellants that not all of 
the information sought by the RTC is relevant to the issue of liability. Much as we strain our imagination, 
we cannot find any way in which alimony payments or irrevocable trusts that predate appellants’ 
association with a failed S & L and to which no assets may be transferred are relevant to whether 
appellants might be guilty of fraud, negligence, or breach of fiduciary duties. Nonetheless, this 
information may be relevant to the remaining purposes listed in the orders of investigation. * * * 

Having concluded that the RTC is not required to make a preliminary determination of liability 



before subpoenaing information relevant to the attachment of assets or the avoidance of asset transfers, 
we must see whether the personal financial information sought is relevant to either of these purposes. 
Once again, we are mindful that "in light of the broad deference we afford the investigating agency, it is 
essentially the respondent’s burden to show that the information is irrelevant." Invention Submission, 965 
F.2d at 1090 (citation omitted). Appellants have satisfied us that at least some of the information sought 
under the subpoenas is not relevant to these two purposes. We again cite alimony payments as just one 
example. Thus we turn to the last of the objectives enumerated in the orders of investigation--a 
determination of the cost-effectiveness of litigation against potential defendants. 

In essence, the RTC asserts that as the conservator for a failed S&L, it is authorized to serve a 
subpoena on each former officer and director for the sole purpose of determining whether that individual 
has a sufficient net worth to warrant suing, even in the absence of any reason to believe he may be 
liable to the S & L. The RTC draws this conclusion from the sections of FIRREA that direct it to 
"minimize[ ] the amount of any loss realized in the resolution of cases," 12 U.S.C.A .§ 1441a(b)(3)(C)(iv) 
(West Su pp. 1993), and authorize it to "conserve the assets and property of [the failed] institution," 12 
U.S.C. § 1821 (d)(2)(B)(iv) (Supp. III 1991), and to use its subpoena authority "for purposes of carrying 
out any power, authority or duty with respect to an insured depository institution," id. § 1821(d)(2)(I)(i). 

To the RTC, the sum of these sections is a congressional mandate to carry out its mission in a 
manner that minimizes the costs to the U.S. taxpayer, and it finds an assessment of the cost- 
effectiveness of potential litigation to be integral to this endeavor. See Transcript of Oral Argument in 
Resolution Trust Corp. v. Walde at 22-23 (counsel for RTC contending it has "[a]n obligation to conduct 
investigations in a cost-effective manner" by making "preliminary determinations about the potential 
sources of recovery so that we don’t insert resources in investigations that are not warranted."). 

As we are well aware, when a statute "is silent or ambiguous with respect to [a] specific issue, 
the question for the court is whether the agency’s answer is based on a permissible construction of the 
statute." Chevron U.S.A., Inc. v. Natural Resources Defense Council, 467 U.S. 837,843 (1984) (footnote 
omitted). If it is, the court must defer to the agency’s construction. Here, the language and history of 
FIRREA offer no clues as to whether Congress intended to authorize the RTC to use its subpoena 
powers for the purpose of determining which of the possible targets of an investigation were sufficiently 
wealthy to warrant pursuit. Therefore, we must defer to the RTC’s construction of the scope of its 
subpoena powers so long as it is permissible. 

The RTC asserts that its interpretation is reasonable, citing our decision in Invention 
Submission. In that case, we suggested that the Federal Trade Commission could compare a 
corporation’s profits "with those of other [similar] companies, and of the revenues of the corporation’s 
various regional sales offices with one another .... [so as to] help the Commission to allocate its limited 
investigative resources...." Invention Submission, 965 F.2d at 1090. That case, however, involved the 
subpoenaing of corporate rather than personal records. 

The Supreme Court reminds us that "corporations can claim no equality with individuals in the 
enjoyment of a right to privacy." Morton Salt, 338 U.S. at 652. That right extends to personal papers: 

It cannot be too often repeated ... that the principles that embody the essence of constitutional liberty 
and security forbid all invasions on the part of the government and its employes [sic] of the sanctity of a 
man’s home, and the privacies of his life .... [O]f all the rights of the citizen, few are of greater importance 
or more essential to his peace and happiness than the right of personal security, and that involves, not 
merely protection of his person from assault, but exemption of his private affairs, books, and papers from 
the inspection and scrutiny of others. Without the enjoyment of this right, all others would lose half their 
value. 

Interstate Commerce Comm’n v. Brimson, 154 U.S. 447,479 (1894) (citation and internal quotation 
marks omitted; emphasis added). In commenting on this right, Justice Holmes observed: 

Anyone who respects the spirit as well as the letter of the Fourth Amendment would be loath to believe 



that Congress intended to authorize one of its subordinate agencies to sweep all our traditions into the 
fire and to direct fishing expeditions into private papers on the possibility that they may disclose evidence 
of crime. We do not discuss the question whether it could do so if it tried, as nothing short of the most 
explicit language would induce us to attribute to Congress that intent. 

Federal Trade Comm’n v. American Tobacco Co., 264 U.S. 298, 305-06 (1924) (citation omitted). 

The RTC would no doubt remind us that the Court has traveled some distance since 1924, and 
that in defining the permissible scope of administrative subpoenas, the Supreme Court in Morton Salt, 
and we in Invention Submission, have permitted agencies the greatest latitude in seeking the information 
they deem relevant to their duties. We in turn, however, would remind the RTC that not only did those 
cases involve corporations rather than individuals, they dealt with the power to investigate suspicions of 
wrongdoing whereas in the cases now before us, the agency is attempting to subpoena information 
relevant to wealth rather than liability. This distinction leads squarely to the question of the 
reasonableness of the RTC’s conclusion that in enacting FIRREA, majorities in each house of Congress 
intended to authorize the RTC to browse among the private papers of citizens whose only sin had been 
to serve as officers or directors of defunct S & Ls. 

Because of the absence of any evidence that Congress intended so intrusive a grant of 
authority, and for the reasons stated by Justice Holmes, we conclude that it was not reasonable for the 
RTC to impute such an intent to Congress. Instead, we think that the RTC must have at least an 
articulable suspicion that a former officer or director is liable to the failed institution before a subpoena 
for his personal financial information may issue. Of course, in determining whether the RTC acted 
reasonably in issuing such a subpoena, the court must give "due weight ... to the specific reasonable 
inferences" that the RTC might draw from the information available to it in light of its experience 
investigating other failed institutions. See Terry v. Ohio, 392 U.S. 1,27 (1968). 

Reasonable suspicion should not turn upon whether particular conduct is unlawful, but upon "the 
degree of suspicion that attaches to particular types of noncriminal acts." Illinois v. Gates, 462 U.S. 213, 
243-44 n.13 (1983). Thus, the RTC could found its suspicion of liability upon, for example, records of the 
failed institution showing a suspicious asset transfer or a questionable payment involving the target, or 
deposition testimony of other former officers and directors. If the RTC has no such specific basis, 
however, upon which to suspect that the target engaged in wrongdoing, then the subpoena cannot be 
enforced. We therefore hold that in cases such as these, where the RTC has no articulable suspicion to 
believe that the former officer or director is liable to S & Ls in its custody, the RTC may not subpoena his 
personal financial information for the purpose of assessing the cost-effectiveness of prospective 
litigation. 

Having found that the RTC does not have the authority to subpoena private financial information 
for the purpose of assessing an individual’s net worth, we will not reach appellants’ Fourth Amendment 
challenge. * * * 

(3) Special Standards for Professional Negligence Actions Brought by Conservators or Receivers 

Patricia A. McCoy A Political Economy of the     Business Judgment Rule in Banking: 
Implications for Corporate Law 

47 Case W. Res. L. Rev. 1 (1996). 

* * * In banking, as in other industries, directors who breach their duty of care to the corporation 
face liability for simple or gross negligence. Today’s formulations of the duty of care in banking trace 
directly back to the U.S. Supreme Court’s 1891 decision in Briggs v. Spaulding, where the Court charged 
bank directors with the care "which ordinarily prudent and diligent men would exercise under similar 
circumstances," taking into account "the restrictions of the statute and the usages of business.’’48 While 

48See T. Scott Kummer, Note, Should the IRS Continue to Deny Banks the Benefits of the LLC 



there are individual variations on the Briggs rule today from state to state, the variations are largely 
minor, and a majority of states still subscribe at least nominally to it. 

If the unvarnished duty of care were dispositive, directors could be liable for honest but mistaken 
judgment calls that factfinders found imprudent in the harsh glare of hindsight. Concerned that 
entrepreneurial spirit might be dampened as a result, courts grafted the business judgment rule onto the 
duty of care. Under the classic definition of the business judgment rule, directors are not liable for honest 
business decisions that turn out wrong, assuming those decisions are disinterested, informed and in 
compliance with all laws, corporate charter provisions, and by-laws. To qualify for protection under the 
business judgment rule, board decisions also must meet a minimum rationality standard by having at 
least some profit potential on their face. * * * 

The bank and thrift crisis of the 1980’s precipitated cutbacks to the business judgment rule in 
banking on a scale hitherto unimagined. In the 1980’s and early 1990’s, courts second-guessed financial 
institution decisions with respect to a new range of loan activities that had previously gone unquestioned. 
As a result, bank and thrift directors now face common-law negligence liability for loans that are 
inadequately secured, for over reliance on risky types of collateral, for pre-funded interest clauses, for 
failures to perfect security, and for rollovers of delinquent loans. In addition, for the first time ever, 
irrespective of statutes or by-laws, courts held financial institution directors liable for defective internal 
controls. The most important recent holdings in this regard penalize directors for eschewing or ignoring 
loan underwriting standards, for not analyzing borrower credit profiles, and for lax administration of loans 
and other investments. Thus, in banking, the common-law duty of care has significantly reduced board 
discretion to approve bank loans. * * * 

The rush toward increased federalization of bank director standards also has been fueled by the 
fact that federal bank agencies have replaced shareholders, depositors, and state court receivers as the 
dominant plaintiff in bank director liability litigation. The vast majority of reported bank director 
negligence cases since 1945 has been brought by the FDIC, or its one-time sister agency, the 
Resolution Trust Corporation ("RTC"), either in their corporate capacities or as conservators or 
receivers. One important by-product of this phenomenon is that the principal forum for bank director 
liability cases has shifted from state courts to federal courts, due to the federal question jurisdiction and 
removal powers that agency lawsuits confer. 

As a result, the de facto authority for defining the scope of the business judgment rule has 
decisively shifted from state courts and bankers to federal bank regulators. In their dual roles as law- 
givers and plaintiffs, federal bank regulators now promulgate the rules that later provide the standard of 
care in professional negligence suits against directors. In doing so, federal bank regulators supply the 
banking expertise that courts formerly felt they needed (but lacked) in order to pare back the business 
judgment rule. The judiciary’s deference to agency expertise is such that many courts regularly draw on 
the new, regulator-shaped law, even while maintaining the facade that state common law is the rule of 
decision. 

The incorporation of codified federal standards into the standard of care has obvious 
ramifications for the debate over whether state law or federal common law should provide the rule of 
decision in failed bank litigation. * * * 

O’Melveny & Myers v. Federal Deposit Insurance Corp. 

Supreme Court of the United States, 1994. 

512 U.S. 79. 

Mr. Justice SCALIA delivered the opinion of the Court. 

Structure? 8 N.C. Banking Inst. 325 (2004). 



The issue in this case is whether, in a suit by the Federal Deposit Insurance Corporation (FDIC) 
as receiver of a federally insured bank, it is a federal-law or rather a state-law rule of decision that 
governs the tort liability of attorneys who provided services to the bank. 

American Diversified Savings Bank (ADSB or S & L) is a California-chartered and federally 
insured savings and loan. The following facts have been stipulated to, or are uncontroverted, by the 
parties to the case, and we assume them to be true for purposes of our decision. ADSB was acquired in 
1983 by Ranbir Sahni and Lester Day, who respectively obtained 96% and 4% of its stock, and who 
respectively served as its chairman/CEO and president. Under their leadership, ADSB engaged in many 
risky real estate transactions, principally through limited partnerships sponsored by ADSB and its 
subsidiaries. Together, Sahni and Day also fraudulently overvalued ADSB’s assets, engaged in sham 
sales of assets to create inflated "profits," and generally "cooked the books" to disguise the S & L’s 
dwindling (and eventually negative) net worth. 

In September 1985, petitioner O’Melveny & Myers, a Los Angeles-based law firm, represented 
ADSB in connection with two real estate syndications. At that time, ADSB was under investigation by 
state and federal regulators, but that fact had not been made public. In completing its work for the S & L, 
petitioner did not contact the accounting firms that had previously done work for ADSB, nor state and 
federal regulatory authorities, to inquire about ADSB’s financial status. The two real estate offerings on 
which petitioner worked closed on December 31, 1985. On February 14, 1986, federal regulators 
concluded that ADSB was insolvent and that it had incurred substantial losses because of violations of 
law and unsound business practices. Respondent stepped in as receiver for ADSB, and on February 19, 
1986, filed suit against Messrs. Sahni and Day in Federal District Court, alleging breach of fiduciary duty 
and, as to Sahni, Racketeer Influenced and Corrupt Organizations Act violations. Soon after taking over 
as receiver, respondent began receiving demands for refunds from investors who claimed that they had 
been deceived in connection with the two real estate syndications. Respondent caused ADSB to rescind 
the syndications and to return all of the investors’ money plus interest. 

On May 12, 1989, respondent sued petitioner in the United States District Court for the Central 
District of California, alleging professional negligence and breach of fiduciary duty. The parties stipulated 
to certain facts and petitioner moved for summary judgment, arguing that (1) it owed no duty to ADSB or 
its affiliates to uncover the S & L’s own fraud; (2) that knowledge of the conduct of ADSB’s controlling 
officers must be imputed to the S & L, and hence to respondent, which, as receiver, stood in the shoes 
of the S & L; and (3) that respondent was estopped from pursuing its tort claims against petitioner 
because of the imputed knowledge. * * * 

It is common ground that the FDIC was asserting in this case causes of action created by 
California law. Respondent contends that in the adjudication of those causes of action (1) a federal 
common-law rule and not California law determines whether the knowledge of corporate officers acting 
against the corporation’s interest will be imputed to the corporation; and (2) even if California law 
determines the former question, federal common law determines the more narrow question whether 
knowledge by officers so acting will be imputed to the FDIC when it sues as receiver of the corporation. 

The first of these contentions need not detain us long, as it is so plainly wrong. "There is no 
federal general common law," Erie R. Co. v. Tompkins, 304 U.S. 64, 78 (1938), and (to anticipate 
somewhat a point we will elaborate more fully in connection with respondent’s second contention) the 
remote possibility that corporations may go into federal receivership is no conceivable basis for adopting 
a special federal common-law rule divesting States of authority over the entire law of imputation. See 
Bank of America Nat. Trust & Sav. Assn. v. Parnell, 352 U.S. 29, 33-34 (1956). * * * 

The closest respondent comes to identifying a specific, concrete federal policy or interest that is 
compromised by California law is its contention that state rules regarding the imputation of knowledge 
might "deplet[e] the deposit insurance fund." But neither FIRREA nor the prior law sets forth any 
anticipated level for the fund, so what respondent must mean by "depletion" is simply the forgoing of any 
money which, under any conceivable legal rules, might accrue to the fund. That is a broad principle 
indeed, which would support not just elimination of the defense at issue here, but judicial creation of 



new, "federal-common-law" causes of action to enrich the fund. Of course we have no authority to do 
that, because there is no federal policy that the fund should always win. Our cases have previously 
rejected "more money" arguments remarkably similar to the one made here. See Kimbell Foods, 440 
U.S. at 737-738; Yazell, 382 U.S. at 348; cf. Robertson v. Wegmann, 436 U.S. 584,593 (1978). 

Even less persuasive--indeed, positively probative of the dangers of respondent’s facile 
approach to federal-common-law-making--is respondent’s contention that it would "disserve the federal 
program" to permit California to insulate "the attorney’s or accountant’s malpractice," thereby imposing 
costs "on the nation’s taxpayers, rather than on the negligent wrongdoer." By presuming to judge what 
constitutes malpractice, this argument demonstrates the runaway tendencies of "federal common law" 
untethered to a genuinely identifiable (as opposed to judicially constructed) federal policy. What sort of 
tort liability to impose on lawyers and accountants in general, and on lawyers and accountants who 
provide services to federally insured financial institutions in particular, " ’involves a host of considerations 
that must be weighed and appraised,’ " Northwest Airlines, Inc., 451 U.S. at 98, n. 41 (quoting United 
States v. Gilman, 347 U.S. 507, 512-513 (1954)--including, for example, the creation of incentives for 
careful work, provision of fair treatment to third parties, assurance of adequate recovery by the federal 
deposit insurance fund, and enablement of reasonably priced services. Within the federal system, at 
least, we have decided that that function of weighing and appraising " ’is more appropriately for those 
who write the laws, rather than for those who interpret them.’ "NorthwestAirlines, supra, at 98, n. 41 
quoting Gilman, supra, at 513). 

We conclude that this is not one of those extraordinary cases in which the judicial creation of a 
federal rule of decision is warranted. As noted earlier, the parties are in agreement that if state law 
governs it is the law of California; but they vigorously disagree as to what that law provides. We leave it 
to the Ninth Circuit to resolve that point. The judgment is reversed and the case remanded for 
proceedings consistent with this opinion. So ordered. 

STEVENS, with whom BLACKMUN, O’CONNOR, and SOUTER join, concurs. * * * 

Atherton v. Federal Deposit Insurance Corp. 

Supreme Court of the United States, 1997. 

519 U.S. 213. 

Mr. Justice BREYER delivered the opinion of the Court. 

The Resolution Trust Corporation (RTC) sued several officers and directors of City Federal 
Savings Bank, claiming that they had violated the legal standard of care they owed that federally 
chartered, federally insured institution. The case here focuses upon the legal standard for determining 
whether or not their behavior was improper. It asks where courts should look to find the standard of care 
to measure the legal propriety of the defendants’ conduct--to state law, to federal common law, or to a 
special federal statute (103 Stat. 243, 12 U.S.C. § 1821(k)) that speaks of "gross negligence"? 

We conclude that state law sets the standard of conduct as long as the state standard (such as 
s~mple negligence) is stricter than that of the federal statute. The federal statute nonetheless sets a 
"gross negligence" floor, which applies as a substitute for state standards that are more relaxed. 

In 1989, City Federal Savings Bank (City Federal), a federal savings association, went into 
receivership. The RTC, as receiver, brought this action in the bank’s name against officers and directors. 
(Throughout this opinion, we use the more colloquial term "bank" to refer to a variety of institutions such 
as "federal savings associations.") The complaint said that the defendants had acted (or failed to act) in 
ways that led City Federal to make various bad development, construction, and business acquisition 
loans. It claimed that these actions (or omissions) were unlawful because they amounted to gross 
negligence, simple negligence, and breaches of fiduciary duty. * * * 



This Court has recently discussed what one might call "federal common law" in the strictest 
sense, i.e., a rule of decision that amounts, not simply to an interpretation of a federal statute or a 
properly promulgated administrative rule, but, rather, to the judicial "creation" of a special federal rule of 
decision. See Texas Industries, Inc. v. Radcliff Materials, Inc., 451 U.S. 630, 640-643, (1981). The Court 
has said that "cases in which judicial creation of a special federal rule would be justified ... are ... ’few 
and restricted.’ "O’Melveny & Myers v. FDIC, 512 U.S. 79, 87 (1994) (quoting Wheeldin v. Wheeler, 373 
U.S. 647,651 (1963)). "Whether latent federal power should be exercised to displace state law is 
primarily a decision for Congress," not the federal courts. Wallis v. Pan American Petroleum Corp., 384 
U.S. 63, 68 (1966). Nor does the existence of related federal statutes automatically show that Congress 
intended courts to create federal common-law rules, for" ’Congress acts ... against the background of 
the total corpus juris of the states .... ’ " Id., at 68 (quoting H. Hart & H. Wechsler, The Federal Courts and 
the Federal System 435 (1953)). Thus, normally, when courts decide to fashion rules of federal common 
law, "the guiding principle is that a significant conflict between some federal policy or interest and the 
use of state law ... must first be specifically shown." 384 U.S. at 68. Indeed, such a "conflict" is normally 
a "precondition." O’Melveny, supra, at 87. See also United States v. Kimbell Foods, Inc., 440 U.S. 715, 
728, (1979); Kamen v. Kemper Financial Services, Inc., 500 U.S. 90, 98 (1991). * * * 

After President Madison helped to create the second Bank of the United States, for example, 
many States enacted laws that taxed the federal bank in an effort to weaken it. This Court held those 
taxes unconstitutional. McCulloch v. Maryland, 17 U.S. 316, 4 Wheat. 316,431, (1819) ("[T]he power to 
tax involves the power to destroy"). See also Osborn v. Bank of United States, 22 U.S. 738, 9 Wheat. 
738 (1824) (federal marshals acted lawfully in seizing funds from a state tax collector who had hurdled 
the counter at the Chilicothe Branch of the Bank of the United States and taken $100,000 from the 
vault). Still, 10 years later President Andrew Jackson effectively killed the bank. His Secretary of the 
Treasury Roger Taney (later Chief Justice), believing state banks fully able to serve the Nation, took 
steps to "ushe[r] in the era of expansive state banking." A. Pollard, J. Passaic, K. Ellis, & J. Daly, 
Banking Law in the United States 16 (1988). See also Briscoe v. Bank of Kentucky, 11 Pet. 257 (1837) 
(permitting state banks to issue paper money in certain circumstances). 

During and after the Civil War a federal banking system reemerged. Moved in part by war- 
related financing needs, Treasury Secretary (later Chief Justice) Salmon P. Chase proposed, and 
Congress enacted, laws providing for federally chartered banks, Act of Feb. 20, 1863, ch. 43, 12 Stat. 
655, and encouraging state banks to obtain federal charters. Act of June 3, 1864, ch. 106, 13 Stat. 99 
(only federally chartered banks can issue national currency). See also Veazie v. Fenno, 75 U.S. 533, 8 
Wall. 533 (1869) (opinion of Chase, C. J.) (upholding constitutionality of federal taxation of state banks). 
Just before World War I, Congress created the federal reserve system. Act of Dec. 23, 1913, ch. 6, 38 
Stat. 251. After that war, it created several federal banking agencies with regulatory authority over both 
federal and state banks. Act of June 16, 1933, ch. 89, 48 Stat. 162. And in 1933, it provided for the 
federal chartering of savings banks. Act of June 13, 1933, ch. 62, 48 Stat. 128. 

This latter history is relevant because in 1870 and thereafter this Court held that federally 
chartered banks are subject to state law. See National Bank v. Commonwealth, 76 U.S. 353, 9 Wall. 
353, 361 (1870). In National Bank the Court distinguished McCulloch by recalling that Maryland’s taxes 
were "used ... to destroy," and it added that federal banks 

"are subject to the laws of the State, and are governed in their daily course of business far more by the 
laws of the State than of the nation. All their contracts are governed and construed by State laws. Their 
acquisition and transfer of property, their right to collect their debts, and their liability to be sued for 
debts, are all based on State law. It is only when the State law incapacitates the banks from discharging 
their duties to the government that it becomes unconstitutional." 9 Wall. at 362. * * * 

We conclude that the federal common-law standards enunciated in cases such as Briggs did not 
survive this Court’s later decision in Erie v. Tompkins. There is no federal common law that would create 
a general standard of care applicable to this case. 

We now turn to a further question: Does federal statutory law (namely, the federal "gross 



negligence" statute) supplant any state-law standard of care? The relevant parts of that statute read as 
follows: 

"A director or officer of an insured depository institution may be held personally liable for monetary 
damages in any civil action by, on behalf of, or at the request or direction of the Corporation ... acting as 
conservator or receiver ... for gross negligence, including any similar conduct or conduct that 
demonstrates a greater disregard of a duty of care (than gross negligence) including intentional tortious 
conduct, as such terms are defined and determined under applicable State law. Nothing in this 
paragraph shaft impair or affect any right of the Corporation under other applicable law." 12 U.S.C. § 
1821(k) (emphasis added). * * * 

In our view, the statute’s "gross negligence" standard provides only a floor--a guarantee that 
officers and directors must meet at least a gross negligence standard. It does not stand in the way of a 
stricter standard that the laws of some States provide. * * * 

For these reasons, the judgment of the Court of Appeals is vacated, and the case is remanded 
for proceedings consistent with this opinion. It is so ordered. 

Justice O’CONNOR, with whom SCALIA and THOMAS join, concurs in the judgement. * * * 

(4) Criminal Sanctions 

John J. Byrne, Douglas W. Densmore & Jeffrey M. Sharp Examining the Increase in 
Federal Regulatory Requirements and Penalties: Is Banking Facing Another 

Troubled Decade? 

24 Cap. U.L. Rev. 1 (1995). 

* * * Few offenses bring forth the public’s wrath more than those of a dishonest banker. The high- 
profile prosecutions of those at the helm of large failed institutions fed the hunger of the news media, 
politicians, and social commentators. It follows that after the public had been provided a steady diet of 
bank and savings institution failures during the 1980’s, coupled with several high-profile prosecutions, 
the next leap was a mere step for the political establishment. That leap was the assumption that the 
financial institution industry had been populated by criminals. While numerous theories have been 
advanced to explain the banking debacle of the 1980’s, no empirical data has been presented that would 
suggest that widespread criminal behavior was the primary cause. However, the assumption of 
widespread criminality carried little political risk. No rational elected official, officer of the court, or legal 
scholar wants to be perceived as "soft on crime." Therefore, Congress, with the support of the President, 
enacted a series of laws that represented a radical departure in the way the criminal justice system 
viewed the banking and thrift industries. This becomes significant due to the unique nature of banking. 
Our banking process is complex, and Congress’ regulatory system is enormous. The compliance burden 
challenges the acumen of the most thorough compliance system designers. Even under ideal 
circumstances, some loans will go unpaid and some accounts will be overdrawn. One must acknowledge 
that even the most talented individual with the best technological support can make an occasional 
mistake. Some reports will be completed incorrectly. Some regulations will be violated. In all but the rare 
case, these mistakes and violations will result from an oversight, innocent mistake, or possibly a mistake 
in business judgment. This business reality becomes more relevant due to the changes in the law 
outlined herein because the potential punishment is enormous. Coupling this with banking’s evolving role 
as an instrument of law enforcement through anti-money laundering legislation, one finds a massive 
body of potential criminal penalties available for use against bank officers and directors. * * * 

The first major change in this trend toward the increased threat of criminal penalties came from 
the passage of The Money Laundering Control Act of 1986. Under this provision,49 which was amended 

49See Connie Edwards Josey, Note, State v. National Banks: The Battle Over Examination Fees, 6 N.C. 
Banking Inst. 463 (2002). 



in 1988 by anti-drug legislation and by the Crime Control Act of 1990, financial institutions face a broad 
array of potential violations. Fines and imprisonment for violations can yield a fine of not more than 
$500,000 or twice the value of the property involved in the transaction, which ever is greater, and/or 
imprisonment for not more than 20 years. A companion provision was enacted under the same 1986 
legislation which targets those engaging in monetary transactions in property derived from a specified 
unlawful activity,s° Violations of this provision can yield a fine under an appropriate section of Title 18 or 
an alternative fine of not more than twice the amount of the criminally derived property and/or a prison 
term of not more than 10 years. 

Through the enactment of The Financial Institutions Reform, Recovery, and Enforcement Act of 
1989 (FIRREA), the federal government increased the maximum prison term from 5 years to 20 years 
and the maximum fine from $5,000 to $1 million for violations of Title 18 provisions governing the 
following: (1) receipt of commissions for gifts for procuring loans;sl (2) theft, embezzlement, or 
misapplication by bank officer or employee;s2 (3) lending, credit and insurance institutions;s3 (4) bank 
entries, reports and transactions;s4 (5) Federal Deposit Insurance Corporation transactions;ss (6)loan 
and credit applications generally; renewal and discounts; crop insurance;s6 (7) frauds and swindles (if the 
violation affects a financial institution);s7 (8) fraud by wire, radio or television (if the violation affects a 
financial institution) and;s8 (9) bank fraud,s9 

Under FIRREA, the maximum fine for the violation of an agency order was increased from 
$5,000 to $1 million and the maximum prison sentence was increased to five years from one year.6° 

S°[n.10] * * * The words "facilitating travel" appear in the Secretary of the Treasury’s Annual Report for 
1863, where, in reviewing the purposes of the Act, the Secretary said: "Impelled, therefore, by a 
profound sense of the present necessity of a national currency to the successful prosecution of the war 
against rebellion, and of its utility at all times in protecting labor, cheapening exchanges, facilitating 
travel, and increasing the safety of all business transactions ... the Secretary recommended, in two 
successive reports, the authorization of national banking associations, to which the capital of the 
corporations now issuing notes for circulation might be transferred, with advantage to the parties in 
interest as well as to the general public." 
Sl[n.2] We expressly hold that the "business of banking" is not limited to the enumerated powers in § 24 
Seventh and that the Comptroller therefore has discretion to authorize activities beyond those 
specifically enumerated. The exercise of the Comptroller’s discretion, however, must be kept within 
reasonable bounds. Ventures distant from dealing in financial investment instruments-for example, 
operating a general travel agency--may exceed those bounds. 
S2[n.4] Assuring that the brokerage in question would not deviate from traditional bank practices, the 
Comptroller specified that NationsBank "will act only as agent .... will not have a principal stake in 
annuity contracts and therefore will incur no interest rate or actuarial risks." Comptroller’s Letter 48a. 
S3Julie Williams is the First Senior Deputy Comptroller and Chief Counsel of the OCC. 
S4Department of the Treasury, Office of the Comptroller of the Currency, Notice of Proposed Rulemaking: 
Bank Activities and Operations; Real estate Lending and Appraisals, 68 Fed. Reg. 46119,46119 n.1 
(Aug. 5, 2003) (including preemption of state laws relating to insurance sales, motor vehicle sales, and 
fiduciary operations). 
SSSee, e.g., Bank of America v. City & County of San Francisco, 309 F.3d 551 (9th Cir. 2002) 
(preempting state and municipal limitations on ATM fees); Wells Fargo Bank, Texas N.A.v. James, 321 
F.3d 488 (5th Cir. 2003) (preempting Texas statute prohibiting certain check cashing fees); Metrobank v. 
Foster, 193 F. Supp. 2d 1156 (S.D. Iowa 2002) (preempting Iowa prohibition on ATM fees); and Bank 
One, Utah v. Guttau, 190 F.3d 844 (8th Cir. 1999) (preempting Iowa restrictions on ATM operation, 
location, and advertising). 
S6[n. 25] See 66 FR 46264 (Aug. 5, 2003). [eds. See the excerpt in Chapter 6.] 
SZ[n.42] "This Constitution, and the Laws of the United States which shall be made in Pursuance thereof* 
¯ * shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to the Contrary notwithstanding." U.S. Const. art. Vl, cl. 2. 
SS[n.47] 517 U.S. 25 (1996). 
Sg[n.48] Id. at 33-34. * * * 
6°[n. 50] [312 U.S.52,] 67 (emphasis added) (citations omitted). 



FIRREA increased the fine for those who knowingly violate any provision of the laws governing bank 
holding companies; or violating a regulation or order. It established a possible prison sentence of not 
more than one year, there being no suggested imprisonment under the previous version. The fine was 
increased to a maximum of $100,000 per day, having been $1,000 per day under the previous 
provision .61 

Those who, with intent to deceive, defraud, or profit significantly from a knowing violation of any 
provision of the statutes governing bank holding companies found that the maximum imprisonment was 
increased by FIRREA from one year to five years and the maximum fine was increased from $10,000 to 
not more than $1 million per day. In addition, FIRREA amended RICO62 to include a violation of 18 
U.S.C. § 1344 (financial institution fraud). Therefore, all fines and penalties associated with RICO are 
available to prosecutors investigating bank officers and directors for bank fraud. 

FIRREA amended 18 U.S.C. § 1510 to include officers of financial institutions who, "with the 
intent to obstruct a judicial proceeding, directly or indirectly notif[y] any person about the existence or 
contents of a subpoena for records of that financial institution.’’63 Violators are subjected to a fine and/or 
imprisonment for up to five years. If an officer of a financial institution directly or indirectly discloses the 
existence or contents of a grand jury subpoena to a customer of the financial institution whose records 
are sought by a grand jury subpoena or any other person named in that subpoena, that officer shall be 
fined and/or imprisoned for a term of not more than one year. Under this provision, an officer of a 
financial institution includes officers, directors, partners, employees, agents or attorneys of or for the 
financial institution. 

In addition to directing the Federal Sentencing Commission to increase the guideline penalties 
for crimes affecting financial institutions,64 Congress increased the statute of limitations to 10 years for 
the violation of the following sections of Title 18:6s sections 215,656,657, 1005, 1006, 1007, 1008, 
1014, and 1344; and sections 1341 and 1343 if the offense affects a financial institution. 

Finding the increases in the maximum prison sentences set forth in FIRREA to be insufficient, 
Congress again raised the potential prison terms through the passage of The Crime Control Act of 1990. 
The maximum prison terms were extended to 30 years for violations of the following statutory provisions: 
(1) theft, embezzlement, or misapplication by bank officer or employee;66 (2) lending, credit and 
insurance institutions;67 (3) bank entries, reports and transactions;68 (4) Federal Deposit Insurance 
Corporation transactions;69 (5) loan and credit applications generally renewal and discounts crop 
insurance;7° (6) frauds and swindles (if the violation affects a financial institution);71 (7) fraud by wire, 

61[n.51] See Hines, 312 U.S. at 76. 
62[n.52] See Nat’l Bank v. Commonwealth, 76 U.S. at 362; Davis v. Elmira Savings Bank, 161 U.S. 275, 
283 (1896); McClellan, 164 U.S. at 357. 
63[n.53] See Barnett, 517 U.S. at 34; Franklin Nat’l Bank of Franklin Square v. New York, 347 U.S. 373, 
375-79 (1954). 
64[n.6] Bank of America v. City & County of San Francisco, 309 F.3d 551,559 (9th Cir. 2002). 
6S[n.13] 12 U.S.C. 36(0(1)(emphasis added). 
66[n.21] Cong. Globe, 38th Cong., 1st Sess., at 1893 (Apr. 27, 1864); see also Beneficial Nat’l Bank, 123 
S.Ct. at 2064. 
67[n.23] Act of June 3, 1864, c. 106, Sec. 54, 13 Stat. 116, codified at 12 U.S.C. 481. 
68William M. Isaac, "Perspective: Debunking the Myths About Preemption," Am. Banker, May 5, 2004; 
Letters to the Editor, Arthur E. Wilmarth, Jr., "Danger of OCC’s Preemption Moves Is Not a Myth," Am. 
Banker, May 21,2004. See Arthur E. Wilmarth, Jr., The OCC’s Preemption Rules Exceed the Agency’s 
Authority and Present a Serious Threat to the Dual Banking System and Consumer Protection, 23 Ann. 
Rev. of Banking & Fin. L. 225 (2004). 
69See <LT>www.fdic.gov/regulations/laws/ban kdecisions/InvestActivity/index.html<GT>. 
7°See generally Christina A. Johnson, Wild Card Statutes, Parity and National Banks-The Renascence 
of State Banking Powers, 26 Loy. U. Chi. L.J. 351 (1995). 
71See Rules, Policies, and Procedures for Corporate Activities, 61 Fed. Reg. 60,341 (1996); William T. 
McCuiston, Note, National Bank Operating Subsidiaries: How Far Has the OCC Opened the Door to 
Nonbanking Activities? 2 N.C. Banking Inst. 264 (1998). 



radio or television (if the violation affects a financial institution);72 and (8) bank fraud.73 

With respect to criminal forfeitures, the Act required courts to order the criminal forfeiture of any 
property, real or personal, which represents or is traceable to the gross receipts obtained, directly or 
indirectly, from a violation of specified provisions, if the violation relates to the sale of assets acquired or 
held by the Resolution Trust Corporation or other conservator for a financial institution.TM In addition, this 
legislation requires the Federal Sentencing Commission to set an offense level of 24 for violations of 
numerous crimes affecting financial institutions. 

Moreover, The Crime Control Act of 1990 adds a number of new prosecutorial avenues for the 
federal government with respect to banking. First, section 225 prohibits engaging in a "continuing 
financial crimes enterprise.’’76 This is defined as a series of violations under 18 U.S.C. §§ 215,656,657, 
1005, 1006, 1007, 1014, 1032, or 1344 or §§ 1341 or 1343 affecting a financial institution, committed by 
at least four persons acting in concert. A violation of this provision calls for a fine of not more than $10 
million for an individual and imprisonment for not less than 10 years to a maximum of life imprisonment. 
Second, section 1032 prohibits knowingly concealing or attempting to conceal assets from any of the 
insurance or regulatory bodies (acting as receiver or conservator), or corruptly impeding or attempting to 
impede the functions of these bodies or corruptly or endeavoring to place assets or property beyond the 
reach of these insurance and regulatory bodies,z6 Violations will yield a fine or imprisonment of not more 
than five years or both. 

A third addition prohibits obstructing the examination of a financial institution.77 This broadly 
worded prohibition provides: "Whoever corruptly obstructs or attempts to obstruct any examination of a 
financial institution by an agency of the United States with jurisdiction to conduct an examination of such 
financial institutions shall be fined under this title, imprisoned not more than five years, or both.’’78 Fourth, 
The Crime Control Act of 1990 creates a system for "special rewards for information relating to certain 
financial institution offenses.’’79 This handy tool in the hands of an aggressive prosecutor gives the 
Attorney General of the United States sole discretion to have payments made to persons who furnish 
information unknown to the government relating to a possible prosecution under 18 U.S.C. §§ 215,287, 
656,657, 1001, 1005, 1006, 1007, 1014, 1032, 1341, 1343, or 1344 if it affects a depository institution 
insured by the FDIC or any other agency or entity of the United States, as well as possible prosecutions 
for conspiracy to commit any such offense. The amount of payment shall not exceed $50,000. 

72Decision of the OCC on Zions First National Bank, Conditional Approval No. 262 (Dec. 11, 1997). 
73The Gramm-Leach-Bliley Act of 1999, § 151 amended 12 U.S.C. § 24(Seventh) to add at the end of 
the statutory section the explicit authority for a national bank to deal in, underwrite, or invest in revenue 
bonds issued by a state or instrumentality thereof, including a municipality. 
74See Final Rule for Financial Subsidiaries and Operating Subsidiaries, 65 Fed. Reg. 12,905 (Mar. 10, 
2000) (OCC); 66 Fed. Reg. 42,929 (Aug. 16, 2001) (to be codified at 12 C.F.R. pt. 208) (Fed). 
76See generally Jonathan A. Treadway, Note, Problems with Potential Application of Selected Provisions 
of the Sarbanes-Oxley Act of 2002 to Small, Non-Public Banking, 8 N.C. Banking Inst. 165 (2004). 
76The SEC and the Public Company Accounting Board are considering ways to ease the burden of 
Section 404 (compliance with internal controls) for smaller public companies. See Ben Jackson, SEC 
Offers Small Banks Internal Controls Leeway, Am. Banker, Dec. 14, 2006. See also Rob Garver, SEC 
404 Decision Leads to Tough Choice, Am. Banker, May 24, 2006; FDIC, Implications of the 
Sarbanes-Oxley Act for Public Companies and the U.S. Banking Industry, FDIC Outlook 11 (Fall 2005). 
77you may find it helpful to review the Dimension decision excerpted in Chapter 1. 
78[n.1] The order in issue amends "Regulation Y," in which there are already listed a number of "closely 
related" activities. See 12 C.F.R. § 225.4 (1974). These include, for example, certain kinds of property 
leasing, insurance brokerage and underwriting, and financially related data processing. Id. §§ 
225.4(2)(6), (8)-(10). 
79[eds.] Express or courier companies have long been closely allied with banks because of their 
transportation of money, checks and bills. Wells Fargo is an example of a bank that evolved from an 
express company. Jerry W. Markham, A Financial History of the United States: From Christopher 
Columbus to the Robber Barons (1492-1900) 197-98 (2001). 



Additional assistance was given to prosecutors under the Crime Control Act through the addition 
of 18 U.S.C. § 1963 (RICO) to those violations to which the 10 year statute of limitations8° applies (to the 
extent that the racketeering activity involves a violation of 18 U.S.C. § 1344). 

Beginning in the mid-1980’s, those convicted of federal crimes have been sentenced under the 
terms of the United States Sentencing Guidelines. The United States Sentencing Guidelines Manual 
("USSG" or "Guidelines") sets forth the term of imprisonment, probation, fine, or restitution to be 
imposed in light of the unique characteristics of the defendant, the crime, and its impact upon the victim 
and society. A notable difference under the Guidelines is its abolition of parole. With few exceptions, one 
convicted and sentenced under the Guidelines is expected to serve that term.81 * * * 

Questions and Notes 

1. Do you agree with Professors Macey and Miller that the OTS did not have the authority to 
freeze the assets of Kaye, Scholer? VVhy was Kaye, Scholer so quick to settle a claim of this magnitude? 

2. Given the array of civil and criminal sanctions institution-affiliated parties are subject to, why 
would anyone agree to serve as an officer, director, attorney, or accountant for a bank or savings 
institution? Did Congress overreact to the thrift crisis when it imposed this labyrinth of regulations and 
potential sanctions? 

3. In the aftermath of the 2001 failure of Superior Bank, the FDIC brought suit against the bank’s 
accounting firm alleging fraud, negligence and "gross misstatements of Superior’s assets" seeking to 
recover some of the $428 million cost of the failure to the Savings Association Insurance Fund, along 
with punitive damages. The Seventh Circuit held that the FDIC was foreclosed from suit, however, by a 
mandatory arbitration clause that it had signed in its capacity as the bank’s receiver with the accounting 
firm, Ernst & Young. Federal Deposit Insurance Corp. v. Ernst & Young LLP, 374 F.3d 579 (7th Cir. 
2004). The FDIC has elected not to appeal further. Although it may avail itself of arbitration, it will not be 
entitled to recover punitive damages in an arbitration proceeding. 

The OCC brought a similar case against Grant Thornton LLP, the auditor of First National Bank 
of Keystone. The OCC alleged that the auditing firm should have detected the fraud at Keystone that 
caused it to fail in 1999. The administrative law judge concluded that the auditors’ conduct was not 
reckless, but the OCC nevertheless assessed a $300,000 civil money penalty against the firm. 

4. The Sarbanes-Oxley Act of 2002, signed into law July 30, 2002, affects corporate 
governance of banks and their holding companies as well as imposing more rigorous reporting and 
disclosure requirements. See Chapter 4. for a discussion of the application of Sarbanes-Oxley to 
banking organizations. 

Some industry observes have noted the similarity between the current legislative and regulatory 
crackdown on corporate wrongdoing and the reform of the banking industry in the wake of the banking 
crisis of the late 1980s. In 2002, while serving as Comptroller of the Currency, Jerry Hawke cautioned, 
however, that the boards of many banks owned by holding companies may not be sufficiently 
independent from the holding company board since many banks" ’replicat[e] all or part of the holding 
company board at the bank or us[e] bank officers, who may also be company officers, to comprise the 
bank board.’ " Nicole Duran & Rob Garver, Hawke Tells Banks to Get Busy with Corporate Reforms, Am. 
Banker, Oct. 8, 2002 (quoting Comptroller Hawke). 

5. The Sarbanes-Oxley requirement that each corporation’s audit committee contain a "financial 
expert" (or explain why a financial expert is not available) is likely to be a particular problem for many 

~°The CRA mandates that a bank meet the credit needs of its entire community, including low-and 
moderate-income neighborhoods. 12 U.S.C.A. § 2903. The CRA is discussed further in Chapter 6. 
~lOne difference between the subsidiaries of an FHC and a financial subsidiary of a bank is that the 
latter may not conduct activities "complementary" to a financial activity. 



community banks. The SEC’s proposed definition of "financial expert" sets a high standard, requiring that 
the individual through "education and experience" have an understanding of GAAP and financial 
statements as a "public accountant or auditor or principal financial officer, controller, or principal 
accounting officer of an issuer." Final Rule: Disclosure Required by Sections 406 and 407 of the 
Sarbanes-Oxley Act of 2002, No. 33-8177; 34-47235 (Jan. 23, 2003). Banking trade groups asked the 
SEC to exempt small banks under $500 million in assets (who are already exempt from rules requiring 
external audits) from this requirement. Todd Davenport, Finding Board ’Experts’ Like to Be a Tall Order, 
Am. Banker, Oct. 23, 2002. 

6. Accountants are under increased scrutiny by the banking regulators as well as pursuant to the 
Sarbanes-Oxley Act. The banking agencies have adopted a rule that would ease their ability to bar 
individual accountants and well as entire accounting firms from auditing financial institutions. Joint Final 
Rule, Removal, Suspension, and Debarment of Accountants from Performing Audit Services, 68 Fed. 
Reg. 48256 (Aug. 13, 2003) (codified at 12 C.F.R. pts. 19,262, 308 & 513). 

7. In July 2003, the Fed entered into nonmonetary settlements with Citigroup and J.P. Morgan & 
Co., as a result of the Fed’s allegation that the banks had facilitated the creation of some of the Enron 
special purpose entities and some prepaid commodity-forward transactions. Both banks also announced 
settlements with the SEC in which they paid $101 million and $135 million respectively. Monetary 
settlements were also made with the State of New York and New York City. See generally Vaughn K. 
Reynolds, The Citigroup and J.P. Morgan Chase Enron Settlements: The Impact on the Financial 
Services Industry, 8 N.C. Banking Inst. 247 (2004). These events highlight the increase of multi-agency 
actions at both the federal and state levels. See also Chapter 11 for a discussion of the settlement 
Citigroup reached with New York Attorney General Spitzer and the SEC relating to the conduct of stock 
analysts. 

8. Prosecutors have liberally used deferred prosecution agreements when seeking to enforce 
criminal statutes against banks and other business corporations. Under such an agreement, the 
company generally acknowledges its misconduct, pays a fine, agrees to cooperate with investigators, 
and implements appropriate procedures to ensure that the misconduct will not be repeated. If the 
agreement has been complied with for the requisite period, the prosecution will be dismissed. 

H. Claims by Debtors 

Often the FDIC, as receiver of a failed institution, brings an action against a borrower based on 
nonpayment of a loan. If the borrower raises an undocumented agreement as a defense to such an 
action, the FDIC will be able to defeat the defense by invoking the D’Oench "superpower" described 
below. 

Peter P. Swire Bank Insolvency Law Now That it Matters Again 

42 Duke L.J. 469 (1992). 

* * * Perhaps most surprising of all the agency superpowers are the D’Oench powers, which bar 
many claims and defenses against conservators and receivers that would have been valid against the 
bank itself. Three interrelated sources of law aid the agencies in increasing the value of the failed 
institution. First, the D’Oench case announced an equitable doctrine that prevents a person doing 
business with a bank from benefitting from any "secret agreement" undocumented in bank records and 
thus not discoverable by bank regulators.82 Second, section 1823(e) of Title 12, a strict statutory version 
of the D’Oench doctrine, creates a specialized statute of frauds that defeats all claims or defenses 
against a bank except those based on contemporary approval by the bank’s board of directors. The 
approval must also be continuously maintained in bank records. Finally, the "federal holder in due 
course" doctrine has developed judicially to allow agencies to win in related cases even where D’Oench 
and section 1823(e) may not apply.83 

82See 12 C.F.R. §§ 225.170 et seq. (merchant banking). 



The upshot of these powers has been agency victories over borrowers, even in quite extreme 
cases, such as where the bank unilaterally altered the terms of a note, or forged the signature on a loan 
renewal and diverted the funds to a bank officer’s use. D’Oench cases most often involve a borrower’s 
defense against FDIC or RTC enforcement of a loan. The agencies routinely win, usually on summary 
judgment, even where the claim or defense would have been valid under state or federal law if proved. 
To date, the agencies have won against a notable list of claims and defenses that includes fraud in the 
inducement; various forms of misrepresentation; various lender liability claims; recklessness or 
negligence; material alteration of a promissory note; inaccurate recital of note terms; unrecorded 
agreement; improper notarization; mechanic’s lien; failure of consideration; accord and satisfaction; 
novation; unjust enrichment, waiver, and estoppel; duress; lack of mental capacity; usury; violation of 
federal securities laws; and setoff rights of participating bank. * * * 

Motorcity of Jacksonville, Ltd. v. Southeast Bank N.A. 

United States Court of Appeals, Eleventh Circuit, 1997 (en banc). 

120 F.3d 1140, cert. denied, 523 U.S. 1093 (1998). 

ANDERSON, Circuit Judge. 

In this case, appellants Motorcity of Jacksonville, Ltd. and David S. Hess (collectively 
"Motorcity") contend that the district court erroneously granted a motion to dismiss in favor of appellee 
Federal Deposit Insurance Corporation ("FDIC") based on the D’Oench doctrine. See D’Oench, Duhme 
& Co., Inc. v. FDIC, 315 U.S. 447 (1942). A panel of this court vacated the district court’s dismissal. See 
Motorcity of Jacksonville, Ltd. v. Southeast Bank N.A., 39 F.3d 292 (1 lth Cir. 1994).On rehearing en 
banc, this court affirmed the district court’s dismissal, holding that neither the Federal Deposit Insurance 
Act of 1950, Pub. L. No. 797, 64 Stat. 873, nor the Financial Institutions Reform, Recovery and 
Enforcement Act of 1989 ("FIRREA"), Pub. L. No. 101-73, 103 Stat. 183, displaced the federal common 
law D’Oench doctrine. See Motorcity of Jacksonville, Ltd. v. Southeast Bank N.A., 83 F.3d 1317, 
1327-34 (1 lth Cir. 1996) (en banc). At the time of our en banc decision, the D.C. Circuit and the Eighth 
Circuit had held that FIRREA displaced the D’Oench doctrine. See Murphy v. FDIC, 314 U.S. App. D.C. 
24, 61 F.3d 34, 40 (D.C. Cir. 1995) (holding that FIRREA supplanted the D’Oench doctrine); DiVall 
Insured Income Fund Ltd. Partnership v. Boatmen’s First Nat’l Bank, 69 F.3d 1398, 1402 (8th Cir. 1995) 
(following the D.C. Circuit’s holding in Murphy that FIRREA supplanted the D’Oench doctrine). Since the 
time of our decision, the Fourth Circuit has held that FIRREA does not displace the D’Oench doctrine. 
See Young v. FDIC, 103 F.3d 1180, 1187 (4th Cir. 1997) (following the holding in our en banc Motorcity 
decision that FIRREA does not abrogate the D’Oench doctrine). There is thus a split in the circuits on 
this issue. See FDIC v. Houde, 90 F.3d 600, 605 n.5 (1st Cir. 1996) (noting the split in the circuits). 

The Supreme Court granted certiorari in this case, vacated our judgment, and remanded this 
case for further consideration in light of Atherton v. FDIC, 519 U.S. 213. 

* * * Atherton does not address the question of whether a federal statute abrogates a previously 
established and long-standing federal common law doctrine. * * * 

By contrast, the federal common law rule at issue in this case, the D’Oench doctrine, was first 
articulated by the Supreme Court in 1942, after Erie. The issue in this case therefore is not whether the 
D’Oench doctrine survived Erie, but rather whether Congress intended FIRREA to supplant the 
previously established and long-standing federal common law D’Oench doctrine. As explained in our 
previous en banc opinion, United States v. Texas, 507 U.S. 529 (1993), applies in this context and 
provides a presumption in favor of retaining existing federal common law unless a statutory purpose to 
the contrary is evident. See id. at 534, 113 S. Ct. at 1634; Motorcity, 83 F.3d at 1330-34. 

83Board of Governors of the Federal Reserve System, Report to the Congress on Financial Holding 
Companies under the Gramm-Leach-Bliley Act 3 (Nov. 2003). 



In order to transform this case into one for which the analysis of Atherton and O’Melveny is 
appropriate, this court would be required to overrule the Supreme Court’s decision in D’Oench, which we 
cannot do. "Federal district courts and circuit courts are bound to adhere to the controlling decisions of 
the Supreme Court." Jaffree v. Wallace, 705 F.2d 1526, 1532 (11th Cir. 1983), aft’d, 472 U.S. 38 (1985). 
The courts of appeals must follow Supreme Court precedent that has "direct application" in a case, even 
if it appears that the reasoning of the Supreme Court precedent has been rejected in other cases. 
Rodriguez De Quijas v. Shearson/American Express, Inc., 490 U.S. 477,484, (1989). See also Florida 
League of Profl Lobbyists, Inc. v. Meggs, 87 F.3d 457,462 (1 lth Cir.), cert. denied, 117 S. Ct. 516 
(1996). Only the Supreme Court has "the prerogative of overruling its own decisions." Rodriguez de 
Quijas, 490 U.S. at 484. 

Moreover, we detect no indications that D’Oench is ripe for overruling. It is true that in its post- 
Erie jurisprudence, the Supreme Court has explained that the creation of federal common law is 
appropriate only in the "’few and restricted’ " instances where the use of state law would pose a 
significant threat to or conflict with a federal policy or interest. O°Melveny, 114 S.Ct. at 2055 (quoting 
VVheeldin v. Wheeler, 373 U.S. 647,651,83 S. Ct. 1441, 1445, 10 L. Ed. 2d 605 (1963)). However, in 
D’Oench, the Court examined the Federal Reserve Act and identified a significant federal interest and 
policy which warranted the creation of a federal common law rule: 

Public policy requires that a person who, for the accommodation of the bank, executes an instrument 
which is in form a binding obligation, should be estopped from thereafter asserting that simultaneously 
the parties agreed that the instrument should not be enforced .... Those principles are applicable here 
because of the federal policy evidenced in this Act to protect [the FDIC] ... from misrepresentations 
made to induce or influence the action of [the FDIC], including misstatements as to the genuineness or 
integrity of securities in the portfolios of banks which it insures .... It would be sufficient in this type of 
case that the maker lent himself to a scheme or arrangement whereby the banking authority ... was or 
was likely to be misled. 

D’Oench, 315 U.S. at 459-60, 62 S. Ct. at 680-81 (citations and internal quotations omitted). 

For the foregoing reasons, we decline to accept Motorcity’s invitation to overrule D’Oench. With 
the D’Oench doctrine safely in place as a long-standing federal common law rule, we conclude that the 
appropriate analysis for the statutory abrogation issue presented in this case is that articulated in United 
States v. Texas, and not that articulated in Atherton and O’Melveny. We continue to believe that the 
analysis set forth in our prior en banc opinion reflects the most reasonable reading of Congress’s 
intent--i.e., that Congress did not intend FIRREA to displace the D’Oench doctrine, but rather intended 
to continue the harmonious, forty-year coexistence of the statute and the D’Oench doctrine. 

Having carefully reconsidered our decision in light of Atherton, we reinstate our prior en banc 
opinion published at 83 F.3d 1317, and we reinstate our judgment affirming the district court’s judgment 
granting the FDIC’s motion to dismiss. 

Questions and Notes 

1. Is the D’Oench power properly characterized as a "superpower" for the FDIC? 

2. What is the difference between the common law D’Oench doctrine and the statutory version? 
How can Motricity’s hodling recognizing the D’Oench doctine as a "long-standing federal common law 
rule" be squared with the Supreme Court’s decisions in O’Melveny & Myers and Atherton, excerpted 
earlier in this Chapter, rejecting the existence of a federal common law? 

3. If a bank agrees to modify a loan contract after it is executed so that the contract is more 
favorable to the borrower, should the borrow rely on an oral modification or insist on a modification in 
writing? 
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Chapter Nine 

GEOGRAPHIC EXPANSION, MERGERS, AND ANTITRUST 

Unlike other business enterprises, banks and bank holding companies have historically been 
limited in the geographic areas in which they may operate. Most restrictions on bank location have been 
removed, but the historical limitations help explain much about our current banking markets, including 
why the United States has thousands of separately incorporated banks. In many countries, where 
geographic restrictions on growth were not present, banking is dominated by a handful of large 
institutions. As geographic restrictions have been lifted, mergers among existing banks have increased, 
consolidating to some degree the number of banks in the United States. Bank mergers are subject to 
some special considerations, as will be explored in this chapter. 

GEOGRAPHIC EXPANSION 

Ch. 9 

Sec. 1 

Section 1. Geographic Expansion 

The Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994 dramatically expanded 
the geographic expansion possibilities for banks and bank holding companies. The statute was enacted, 
however, only after many of the existing restrictions limiting branching and interstate branching had 
become almost meaningless as a result of judicial interpretation. The history of the undermining of 
geographic restrictions is recounted in this Chapter as well as in Section 6 of Chapter 1. 

A. The History of In-State Branching Prior to Riegle-Neal 

A state-chartered bank may establish a branch within the state as permitted by state law. Some 
states prohibited branching (sometimes referred to as unit banking), some limited branching to a 
specified geographic area (such as a city or a county or within a certain radius of a bank’s principal 
office), and some permitted statewide branching. 

A national bank’s ability to establish a branch is determined by the McFadden Act, enacted in 
1927 and amended in 1933.12 U.S.C.A. § 36(c). When enacted, the National Bank Act provided no 
authority for a national bank to establish a branch. The McFadden Act was passed to deter national 
banks from converting to state charters in states that permitted state chartered banks to establish 
branches. The McFadden Act provides that a national bank may establish a branch anywhere within the 
state in which it is located if state law specifically grants a state bank the authority to establish a branch 
at that location. 

First National Bank in Plant City v. Dickinson 

Supreme Court of the United States, 1969. 



396 U.S. 122. 

Mr. Chief Justice BURGER delivered the opinion of the Court. 

* * * The First National Bank in Plant City, Florida, is a national banking association organized 
and operated pursuant to the National Bank Act, 12 U. S. C. § 21 et seq.; it sought and received from the 
United States Comptroller of the Currency permission to operate two services for the convenience of 
customers; one was an armored car messenger service and the other an off-premises receptacle for the 
receipt of packages containing cash or checks for deposit. The Comptroller’s letter authorizing the 
armored car messenger service relied upon paragraph 7490 of the Comptroller’s Manual for National 
Banks, a relatively recent ruling which specifically authorizes such a service. A second letter authorizing 
construction of an off-premises receptacle authorized such a service "as an incident to" the bank’s 
ordinary business. Both letters contained explicit instructions to First National designed to insure that 
deposits so received would not become bank liabilities until actually in the hands of the bank teller at the 
chartered office or regular "banking house"; and that checks cashed for customers would be deemed 
paid at the bank when the cash was handed to the messenger, not when the cash was delivered to the 
customer by the armored car teller. 

Relying on these letters, First National offered an armored car service and a secured receptacle 
for receipt of monies intended as deposits. The bank advertised "Full Service Banking at your doorstep" 
... and a "mobile drive-in ... where customers may be served .... "A more detailed examination of the 
services shows that customers having an account with First National could, upon signing a 
"Comprehensive Dual Control Contract," arrange to have the armored car call at their place of business 
to pick up cash and checks for deposit, or to bring cash to them in exchange for checks delivered to the 
armored car teller. The contract provided that in each situation the bank’s armored car messenger would 
be the agent of the customer. Additionally, proffered deposits were accompanied by a transmittal slip 
upon which the customer itemized the funds being deposited in the same manner as with deposits made 
at the chartered office of the bank. The transmittal slip contained a "Contract" which provided that in this 
off-premises transaction the bank was the agent of the customer, and that "the transmittal of said 
currency, coin and checks, shall not be deemed to be a deposit until delivered into the hands of the 
bank’s tellers at the said banking house.’ .... 

The armored car was owned and controlled by the bank; the teller and driver-guard in the car 
were bank employees. The bank paid the cost of armored car operations and assumed complete 
responsibility for the monies, checks, and deposits during transit by means of an insurance policy bought 
and paid for by it to protect the customer and the bank. * * * 

The stationary off-premises receptacle for receipt of monies intended for deposit was located in 
a shopping center one mile from First National’s banking house in a space leased by the bank. * * * 

On September 28, 1966, the Comptroller of the State of Florida, respondent herein, addressed a 
letter to First National advising it that the proposed depository then under construction and the provision 
of an armored car messenger service would each violate the prohibition under Florida law against 
branch banking. The letter requested that First National cease and desist all such operations. * * * 

Against this background, we turn to the question whether the off-premises business activities 
conducted by First National amounted to "branch" banking within the meaning of the McFadden Act. 
Since national banks are "necessarily subject to the paramount authority of the United States," First 
National Bank in St. Louis v. Missouri, 263 U.S. 640, 656 (1924), we consult that part of the McFadden 
Act that defines the term "branch." 12 U. S. C. § 36 (f) provides: 

"(f) The term ’branch’ as used in this section shall be held to include any branch bank, branch office, 
branch agency, additional office, or any branch place of business ... at which deposits are received, or 
checks paid, or money lent." 

Although the definition may not be a model of precision, in part due to its circular aspect, it 



defines the minimum content of the term "branch"; by use of the word "include" the definition suggests a 
calculated indefiniteness with respect to the outer limits of the term. However, the term "branch bank" at 
the very least includes any place for receiving deposits or paying checks or lending money apart from 
the chartered premises; it may include more. It should be emphasized that, since § 36 (f) is phrased in 
the disjunctive, the offering of any one of the three services mentioned in that definition will provide the 
basis for finding that "branch" banking is taking place. Thus not only the taking of deposits but also the 
paying of checks or the lending of money could equally well provide the basis for such a finding. 
Although the District Court briefly discussed the possibility that checks were being paid, we confine 
ourselves to the question of whether deposits were received. Specifically, we must resolve the question 
whether the mobile armored car service and stationary deposit receptacle singly or together fall within 
the ambit of that section. As to the receiving of deposits, the functions of the two facilities are essentially 
the same, hence they may be considered together. 

First National and the Comptroller of the Currency urge that the challenged activity does not 
amount to branch banking under § 36 (f). First National relies heavily, if indeed not entirely, upon 
carefully drawn contracts with its customers who use armored car or deposit receptacle services. The 
bank urges that, "deposit" being a word of art, the determination of when a deposit is made is not a 
casual one inasmuch as that determination fixes important legal relationships of the parties. 

The bank also urges that creation of a deposit being purely a matter of intent, the issue is 
governed exclusively by the private contract. Since these contracts must be interpreted under state law, 
the argument runs, no "deposit" is actually received as such until monies delivered to the armored car or 
the receptacle are physically delivered into the hands of a bank teller at the chartered premises. Until 
such time the bank may not, under the contracts, be held to account for the customer’s funds. 

We have no difficulty accepting the bank’s argument that the debtor-creditor relationship is a 
creature of contract and that the parties can agree that until monies are physically delivered to the bank 
no deposit will be credited to the customer’s account. We are satisfied, however, that the contracts have 
no significant purpose other than to remove the possibility that the monies received will become 
"deposits" in the technical and legal sense until actually delivered to the chartered premises of the bank. 

We do not challenge the right of the contracting parties to fix rights and risks as between 
themselves; nothing in the law precludes the parties from agreeing, for example, that the bank does not 
assume the status of bailee, with liability for loss of money in transit. But while the contracting parties are 
free to arrange their private rights and liabilities as they see fit, it does not follow that private contractual 
arrangements, binding on the parties under state law, determine the meaning of the language or the 
reach of § 36(f). 

Because the purpose of the statute is to maintain competitive equality, it is relevant in construing 
"branch" to consider, not merely the contractual rights and liabilities created by the transaction, but all 
those aspects of the transaction that might give the bank an advantage in its competition for customers. 
Unquestionably, a competitive advantage accrues to a bank that provides the service of receiving money 
for deposit at a place away from its main office; the convenience to the customer is unrelated to whether 
the relationship of debtor and creditor is established at the moment of receipt or somewhat later. 

We need not characterize the contracts as a sham or subterfuge in order to conclude that the 
conduct of the parties and the nature of their relations bring First National’s challenged activities within 
the federal definition of branch banking. Here, penetrating the form of the contracts to the underlying 
substance of the transaction, we are satisfied that at the time a customer delivers a sum of money either 
to the armored truck or the stationary receptacle, the bank has, for all purposes contemplated by 
Congress in § 36(f), received a deposit. The money is given and received for deposit even though the 
parties have agreed that its technical status as a "deposit" which may be drawn on is to remain inchoate 
for the brief period of time it is in transit to the chartered bank premises. The intended deposits are 
delivered and received as part of a large-scale continuing mode of conducting the banking business 
designed to bring basic bank services to the customers. 



Since the putative deposits are in fact "received" by a bank facility apart from its chartered place 
of business, we are compelled, in construing § 36 (f), to view the place of delivery of the customer’s cash 
and checks accompanied by a deposit slip as an "additional office, or ... branch place of business ... at 
which deposits are received." 

Here we are confronted by a systematic attempt to secure for national banks branching 
privileges which Florida denies to competing state banks. The utility of the armored car service and 
deposit receptacle are obvious; many States permit state chartered banks to use this eminently sensible 
mode of operations, but Florida’s policy is not open to judicial review any more than is the congressional 
policy of "competitive equality." Nor is the congressional policy of competitive equality with its deference 
to state standards open to modification by the Comptroller of the Currency. 

Justice DOUGLAS, dissenting. * * * 

Clarke v. Securities Industry Ass’n 

Supreme Court of the United States, 1987. 

479 U.S. 388. 

Mr. Justice White delivered the opinion of the Court. 

* * * In 1982, two national banks, Union Planters National Bank of Memphis (Union Planters) and 
petitioner Security Pacific National Bank of Los Angeles (Security Pacific), applied to the Comptroller of 
the Currency for permission to open offices that would offer discount brokerage services to the public? 
Union Planters proposed to acquire an existing discount brokerage operation, and Security Pacific 
sought to establish an affiliate named Discount Brokerage. Both banks proposed to offer discount 
brokerage services not only at their branch offices but also at other locations inside and outside of their 
home States. 

In passing on Security Pacific’s application, the Comptroller was faced with the question whether 
the operation of Discount Brokerage would violate the National Bank Act’s branching provisions. Those 
limitations, enacted as §§ 7 and 8 of the McFadden Act, 44 Stat. 1228, as amended, are codified at 12 
U. S. C. § 36 and 12 U. S. C. § 81. Section 81 limits "the general business" of a national bank to its 
headquarters and any "branches" permitted by § 36. Section 36(c) provides that a national bank is 
permitted to branch only in its home State and only to the extent that a bank of the same State is 
permitted to branch under state law. The term "branch" is defined at 12 U. S. C. § 36(f) "to include any 
branch bank, branch office, branch agency, additional office, or any branch place of business ... at which 
deposits are received, or checks paid, or money lent." 

The Comptroller concluded that "the non-chartered offices at which Discount Brokerage will offer 
its services will not constitute branches under the McFadden Act because none of the statutory 
branching functions will be performed there." He explained that although Discount Brokerage would 
serve as an intermediary for margin lending, loan approval would take place at chartered Security Pacific 
offices, so that Discount Brokerage offices would not be lending money within the meaning of § 36(0. 
Likewise, although Discount Brokerage would maintain, and pay interest on, customer balances created 
as an incident of its brokerage business, the Comptroller concluded that these accounts differ sufficiently 
in nature from ordinary bank accounts that Discount Brokerage would not be engaged in receiving 
deposits? He further observed that treating offices conducting brokerage activities as branches under § 

1See Joyita R. Basu, Note, Accounting for and Disclosure of Special Purpose Entities by Financial 
Holding Companies: Lessons from PNC Financial Services, 7 N.C. Banking Inst. 177 (2003). 
2[n.1] See 12 U.S.C. 1843 (k)(2). In determining whether to authorize an additional activity, the GLB Act 
directs the Board to consider: (1) the purposes of the GLB and BHC Acts; (2) the changes or reasonably 
expected changes in the marketplace in which financial holding companies compete; (3) the changes or 
reasonably expected changes in technology for delivering financial services; and (4) whether the 



36(f) would be inconsistent with the "long-standing and widespread" practice of banks’ operating 
nonbranch offices dealing in United States Government or municipal securities. Accordingly, the 
Comptroller approved Security Pacific’s application.3 

Respondent, a trade association representing securities brokers, underwriters, and investment 
bankers, brought this action in the United States District Court for the District of Columbia. Among other 
things, respondent contended that bank discount brokerage offices are branches within the meaning of § 
36(f) and thus are subject to the geographical restrictions imposed by § 36(c). The Comptroller disputed 
this position on the merits and also argued that respondent lacks standing because it is not within the 
zone of interests protected by the McFadden Act. * * * 

The District Court, relying on Association of Data Processing Service Organizations, Inc. v. 
Camp, 397 U.S. 150 (1970), held that respondent has standing and rejected the Comptroller’s 
submission that national banks may offer discount brokerage services at nonbranch locations. A divided 
panel of the Court of Appeals affirmed in a brief per curiam opinion, 758 F.2d 739 (1985), and rehearing 
en banc was denied, with three judges dissenting. 765 F.2d 1196 (1985). 

The Comptroller sought review by petition for certiorari, as did Security Pacific. We granted both 
petitions, and consolidated the cases. 475 U.S. 1044 (1986). We now affirm the judgment that 
respondent has standing, but reverse on the merits. * * * 

Respondent contends that the Comptroller’s interpretation of the Bank Act is not entitled to 
deference because it contradicts the plain language of the statute. Respondent relies on 12 U. S. C. § 
81, which provides: 

"The general business of each national banking association shall be transacted in the place specified in 
its organization certificate and in the branch or branches, if any, established or maintained by it in 
accordance with the provisions of section 36 of this title." 

In respondent’s view, the unambiguous meaning of § 81 is that "national banks may locate their 
business only at their headquarters or licensed branches within the same state." However, § 81 is 
considerably more ambiguous than respondent allows. The phrase "[t]he general business of each 
national banking association" in § 81 need not be read to encompass all the business in which the bank 
engages, but, as we shall explain, can plausibly be read to cover only those activities that are part of the 
bank’s core banking functions. 

Prior to 1927, the predecessor of § 81 (Rev. Stat. § 5190) provided that "the usual business of 
each national banking association shall be transacted at an office or banking-house located in the place 
specified in its organization certificate." In Lowry National Bank, 29 Op. Atty. Gen. 81 (1911), the 
Attorney General interpreted this statute to permit "a bank [to] maintain an [extra-office] agency, the 
power of which is restricted to dealing in bills of exchange, or possibly to some other particular class of 
business incident to the banking business," but to forbid "a bank to establish a branch for the transaction 
of a general banking business." Id., at 86. The Attorney General went on to cite cases which he viewed 
as "recogniz[ing] a vital distinction between a mere agency for the transaction of a particular business 
and a branch bank wherein is carried on a general banking business." Id., at 87. He summarized the 
distinction as follows: 

"An agency requires no division of the capital stock, and the details of the business are few and are 
easily supervised by the officers of the bank, while a branch bank requires, in effect, a division of the 

proposed activity is necessary or appropriate to allow a financial holding company to compete effectively 
with companies seeking to provide financial services in the United States, efficiently deliver financial 
information and services through technological means, and offer customers any available or emerging 
technological means for using financial services or for the document imaging of data. The Board also 
may consider other information that it considers relevant to its determination. 
366 Fed. Reg. 307 (Jan. 3, 2001) (to be codified at 12 C.F.R. pts. 225 & 1501). 



capital, the working force is organized, and the business conducted as if it were a separate organization, 
and it competes in all branches of the banking business with other banks in that locality the same as if it 
were an independent institution." Id., at 87-88. 

The Court subsequently approved this interpretation of § 5190 in First National Bank in St. Louis v. 
Missouri, 263 U.S., at 658. 

The Lowry National Bank opinion, which is part of the background against which Congress 
legislated when it passed the McFadden Act in 1927, does not interpret § 5190 as requiring national 
banks to conduct all of their business at the central office. The opinion equates "the usual business of 
banking" with "a general banking business," and envisions branching in terms of the performance of core 
banking functions. 

Respondent attempts to sidestep the Lowry opinion by arguing that Congress changed the 
meaning of § 5190 when, in passing the McFadden Act, it changed the words "the usual business of 
each national banking association" to "the general business of each national banking association." 
Respondent has pointed to nothing in the legislative history of the McFadden Act, however, indicating 
that this change in the wording had substantive significance. We find reasonable the Comptroller’s 
position that "the amendment simply codified the accepted notion that the ’usual business’ of a bank was 
the ’general banking business.’ " 

Respondent’s fallback position from its "plain language" argument is that the phrase "general 
business" in § 81 at least refers to all activities in which Congress has specifically authorized a national 
bank to engage, including the trading in securities that the McFadden Act authorized by the amendment 
of 12 U. S. C. § 24 Seventh. See McFadden Act, ch. 191, § 2, 44 Stat. 1226. However, petitioner 
Security Pacific has provided a counter-example to this general thesis: In § 2(b) of the McFadden Act, 
Congress specifically authorized national banks’ involvement in the safe-deposit business, and in doing 
so deleted language from the bill that arguably would have limited the bank’s authority "to conduct a safe 
deposit business" to activities "located on or adjacent to the premises of such association." 67 Cong. 
Rec. 3231 (1926). In floor debates, Representative McFadden, in response to the question from 
Representative Celler whether the bill as amended would permit "a safe-deposit business [to be] 
conducted a block away or a mile away from a national banking association," replied that the deletion of 
the language regarding location "removes the limitations which might be very embarrassing to an 
institution." Id., at 3232. In view of this exchange, we are not persuaded that Congress intended the 
Iocational restriction of § 81 and § 36 to reach all activities in which national banks are specifically 
authorized to engage. * * * 

It is significant that in passing the McFadden Act, Congress recognized and for the first time 
specifically authorized the practice of national banks’ engaging in the buying and selling of investment 
securities. See Act of Feb. 25, 1927, ch. 191, § 2, 44 Stat. 1226. Prior to 1927, banks had conducted 
such securities transactions on a widespread and often interstate basis, without regard to the Iocational 
restriction imposed by § 5190 on "the usual business of each national banking association." See, e. g., 
W. Peach, The Security Affiliates of National Banks 74 (1941); Perkins, The Divorce of Commercial and 
Investment Banking: A History, 88 Banking L. J. 483,492,494, n. 26 (1971). We find it unlikely that 
Congress, in recognizing and explicitly authorizing this practice, would have undertaken to limit its 
geographic scope through the branching law without specifically noting the restriction on the prior 
practice. 

For the foregoing reasons, we conclude that Congress did not intend to subject a bank’s conduct 
of a securities business to the branching restrictions imposed by 12 U. S. C. § 36(0. We do not view our 
decision today as inconsistent with our prior decisions interpreting 12 U. S. C. § 36(f) as embodying a 
policy of "competitive equality" between state and national banks. See, e. g., First National Bank in Plant 
City v. Dickinson, 396 U.S. 122 (1969). The Comptroller reasonably interprets the statute as requiring 
"competitive equality" only in core banking functions, and not in all incidental services in which national 
banks are authorized to engage. We are not faced today with the need to decide whether there are core 
banking functions beyond those explicitly enumerated in § 36(f); it suffices, to decide this case, to hold 



that the operation of a discount brokerage service is not a core banking function. * * * 

Justice STEVENS, with whom THE CHIEF JUSTICE and Justice O’CONNOR join, concurring in 
part and concurring in the judgment. * * * 

The McFadden Act allowed national banks to branch to the same extent as state banks. The Act 
also defined "state banks" to include institutions that carried on the business of banking. Thrift 
institutions did not offer checking accounts and commercial loans and thus were not considered "state 
banks" under the McFadden Act. When the Monetary Control Act of 1980 and the Garn-St Germain Act 
of 1982, however, authorized thrift institutions to exercise bank-like powers (such as offering checking 
accounts and making commercial loans), some national banks were able to use this expansion of thrift 
powers to expand national bank branching opportunities. The national banks argued that state thrifts 
were "state banks" under the McFadden Act definition since they now had the statutory authority to 
engage in a "banking" business. In many states, state chartered thrifts had the authority to branch 
statewide. Thus, because a national bank could establish a branch within the state to the same extent as 
a "state bank" and a state bank included a thrift (after the expansion of thrift powers), if thrifts could 
branch statewide, so could national banks. A state chartered bank, however, was still subject to the 
state’s limitations on in-state branching.4 It is no surprise that in states that authorized statewide 
branching for thrifts, but limited branching for banks, state chartered banks were soon at a distinct 
competitive disadvantage to national banks. Many of these states responded to pressure from state 
banks and amended state laws to permit state chartered banks to branch statewide. 

B. Interstate Branching Prior to Riegle-Neal 

Prior to 1994, interstate branching for banks was available only in very limited circumstances. A 
handful of states had enacted legislation that permitted an out-of-state bank to establish an in-state 
branch. These statutes had little practical effect since so few states had them and those that did required 
reciprocity. National banks could not establish interstate branches pursuant to the McFadden Act since it 
only contemplated branching "within the state." National banks with main offices close to a state border 
were able to take advantage of a limited ability to relocate their main office across the state line and 
retain the former main office as an interstate branch. Section 30(b) of title 12 provided that a bank could 
change the location of its main office to any other location not more than thirty miles from the city where 
the main office was located. Before 1959, this statute authorized a home office relocation only "within the 
same state not more than 30 miles distant.’’s The OCC consistently interpreted the deletion of the 
requirement in 1959 that the location change be within the same state to manifest Congressional 
authorization of interstate branches for national banks in the case of a thirty mile main office relocation.6 

While banks were effectively precluded from establishing interstate branches, in 1992 the OTS 
permitted federal thrifts that met the qualified thrift lender test to exercise interstate branching powers. 12 
C.F.R. § 556. 

Conference of State Bank Supervisors v. Office of Thrift Supervision 

United States District Court, District of Columbia, 1992. 

792 F.Supp. 837. 

4Board of Governors of the Federal Reserve System, Report to the Congress on Financial Holding 
Companies under the Gramm-Leach-Bliley Act 3 (Nov. 2003). 
~See Joint Rule on Consumer Protections for Depository Institutions Sales of Insurance, 65 Fed. Reg. 
75,822 (Dec. 4, 2000) (codified at 12 C.F.R. pts. 14,208, 343 & 536). 
6FRB Supervisory Letter, Framework for Financial Holding Company Supervision, SR 00-13 (Aug. 15, 
2000). 



LAMBERTH, District Judge. 

* * * Although prior to the adoption of this rule [permitting interstate branching for federal thrifts], 
OTS’s general policy prohibited interstate branching by federal savings associations, interstate 
branching in various forms has been authorized for some time.7 

On December 30, 1991, OTS published a proposed rule entitled "Policy Statement on Branching 
by Federal Savings Associations, for comment in the Federal Register." 56 Fed. Reg. 67236 (Dec. 30, 
1991 ). This proposed rule introduced OTS’s new policy that would permit nationwide branching of 
federal associations to the full extent allowed by federal law. The purpose of this proposal was to 
improve the safety and soundness of the industry. The proposed rule requested comments and required 
that any comments be submitted within 30 days. The summary of the proposed rule stated that: 

The ... [OTS] proposes to amend its policy statement on branching on federal savings associations. The 
proposed amendment deletes current regulatory restrictions on the branching authority of federal 
savings associations to permit nationwide branching to the extent allowed by federal statute. The 
amendment is intended to facilitate consolidation and geographic diversification among savings 
associations, and thereby foster safety and soundness, and to improve the quality of services available 
to customers. * * * 56 Fed. Reg. at 67236. 

The notice of the proposed rule also reviewed the statutory authority for the rule. OTS noted that 
Congress had given the FHLBB and OTS "exceptionally broad authority to regulate from ’cradle to grave’ 
the branching operations and other activities of federal thrifts." Id. at 67237 (footnote omitted) (referring 
to the Home Owners’ Loan Act, 12 U.S.C. § 1464(r) ("HOLA"), which has been applicable to federal 
associations since the enactment of the Garn-St Germain Act of 1982). The notice then states that "[o]n 
numerous occasions the courts have confirmed that the OTS’s authority in this respect is plenary and not 
bounded by any restrictions of state law." 56 Fed. Reg. 67237. Pursuant to this authority, therefore, 
federal savings associations may be allowed to branch on an interstate basis." Id. (footnote omitted). * * 

On April 9, 1992, OTS published the final rule which permitted interstate branching by federal 
associations. 57 Fed. Reg. 12203 (April 9, 1992). This rule became effective on May 11, 1992. The 
language of the final rule is virtually identical to that of the proposed rule. * * * 

OTS then listed seven reasons for adopting the rule substantially as it was proposed. The first 
was that OTS has the authority to regulate branching. This authority is not challenged by plaintiffs in this 
matter and thus need not be discussed further. Second, according to OTS, interstate branching of 
federal associations will, "enhance safety and soundness by facilitating geographical diversity in both the 
operation and loan portfolios of insured institutions. This diversity will reduce the vulnerability of thrifts to 
declines in the economies of a particular state or region." Third, OTS asserts that this rule will allow 
many federal associations to reduce their operating costs by increasing their efficiency and developing 
economies of scale, such as consolidating personnel and operations functions. 

The fourth reason that OTS provided for adopting this rule is that interstate branching is likely to 
"stimulate and increase" healthy competition among federal institutions by eliminating the barriers that 
heretofore have prevented out-of-state associations from competing in any given market. Fifth, OTS 
states that this increase in competition will also serve to improve the customer services that federal 
associations provide and encourage greater availability of customer services in many markets. Sixth, 
according to OTS, the increased financial stability that this rule affords will reduce the risk to the SAIF. 
Finally, OTS states that because this rule is designed to promote safety and soundness in the federal 

7See Lissa L. Broome & Jerry W. Markham, Banking and Insurance: Before and After the 
Gramm-Leach-Bliley Act, 25 J. Corp. L. 724,777 (2000) (describing the changing characterization of 
variable annuity products as (1) securities, (2) mutual funds subject to the Investment Company Act, and 
(3) part of the business of banking); Heidi Mandanis Schooner, Regulating Risk Not Function, 66 U. Cin. 
L. Rev. 441 (1998). 



thrift industry and because the rule does not impose any new requirements that may increase the 
operating costs or otherwise hurt federal associations financially, this rule will not have any" ’significant 
economic impact’ on small entities for purposes of the Regulatory Flexibility Act [RFA].’ .... 

[The court rejected plaintiffs’ procedural and substantive complaints about the rule, including the 
claim that the final rule is arbitrary because the OTS failed to provide adequate reasons for reversing its 
policy on interstate branching.] 

An agency may always change its mind and alter its policies. VVhen an agency reverses its 
policy, however, it must supply a reasoned analysis for the change. Motor Vehicle Mfrs. Ass’n v. State 
Farm Mutual, 463 U.S. 29, 41 (1983). The departure from past policy amplifies the need for an adequate 
explanation of the new policy. Simmons v. Interstate Commerce Commission, 829 F.2d 150, 156 (D.C. 
Cir. 1987). In the present case, OTS provided a reasoned basis for adopting the policy of allowing 
interstate branching by federal associations. OTS enumerated seven facially valid reasons for its 
decision to allow interstate branching by federal associations. Accordingly, summary judgment shall be 
granted for defendants on this ground and plaintiffs’ motion shall be denied on this ground. * * * 

Even though the explicit authority for brick-and-mortar interstate bank branches was quite 
limited, modern technology, including the proliferation of automated teller machines (ATMs), permitted 
many banking functions to take place on an interstate basis. 

Bank One, Utah, N.A.v. Guttau 

United States Court of Appeals, Eighth Circuit, 1999. 

190 F.3d 844, cert. denied, 529 U.S. 1087 (2000). 

WOLLMAN, Chief Judge. 

Bank One, Utah, N.A. (Bank One) appeals from the district court’s denial of a preliminary 
injunction that would prevent the state of Iowa (the State) from enforcing Iowa statutes restricting Bank 
One’s operation of automated teller machines (ATMs). Because we find that certain provisions of the 
Iowa Electronic Funds Transfer Act (EFTA), Iowa Code ch. 527, are preempted by section 36 of the 
National Bank Act (NBA), 12 U.S.C. §§ 21-216d, we reverse the district court’s order and remand for the 
entry of a permanent injunction prohibiting enforcement of the relevant sections. 

Bank One is a national bank organized under the NBA. Its main office is located in Salt Lake 
City, Utah, and it has no branch offices in Iowa. In 1997, Bank One installed ATMs at twenty-four retail 
store locations in Iowa, including eleven at Sears, Roebuck & Co. (Sears) stores throughout the state. 

In October of 1997, the Iowa Superintendent of Banking ordered Sears to cease operation of the 
ATMs, citing multiple violations of the Iowa EFTA. On December 26, 1997, the State filed an action in 
state court against Sears to prevent the operation of the ATMs and to assess a fine. As a result, Sears 
instructed Bank One to remove all of its ATMs from Sears stores in Iowa. Bank One complied with 
Sears’s request and placed the ATMs in storage pending the outcome of this litigation. 

Bank One filed suit in district court, seeking a declaration that provisions of the Iowa EFTA 
restricting out-of-state banks from operating ATMs within Iowa are preempted by the NBA and praying 
for the issuance of a preliminary and permanent injunction. Bank One’s complaint also alleged that the 
restrictions violate several provisions of the United States Constitution. The district court denied Bank 
One’s motion for a preliminary injunction, finding that the challenged provisions of Iowa law were not 
preempted and concluding that Bank One was unlikely to succeed on any of its constitutional claims. * * 



The Iowa EFTA contains several provisions relevant to the placement and operation of ATMs 
within the state. Among other things, it contains an in-state office requirement for the establishment of 
ATMs: 

A satellite terminal shall not be established within this state except by a financial institution whose 
principal place of business is located in this state, one which has a business location licensed in this 
state under chapter 536A, or one which has an office located in this state and which meets the 
requirements of subsection 4. 

Iowa Code § 527.4(1) (citing id. § 527.4(4), which sets various restrictions on the operation of ATMs). * * 

In addition to the in-state office and approval requirements, the Iowa EFTA limits the advertising 
that may be placed on an ATM. It provides: 

A satellite terminal in this state shall bear a sign or label identifying each type of financial institution 
utilizing the terminal. A satellite terminal location in this state shall not be used to advertise individual 
financial institutions or a group of financial institutions. However, a satellite terminal shall bear a sign or 
label no larger than three inches by two inches identifying the name, address, and telephone number of 
the owner of the satellite terminal. The administrator may authorize methods of identification the 
administrator deems necessary to enable the general public to determine the accessibility of a satellite 
terminal. 

Id. § 527.5(5). 

The NBA grants national banks the authority to exercise "all such incidental powers as shall be 
necessary to carry on the business of banking." First Nat’l Bank of E. Ark. v. Taylor, 907 F.2d 775,777 
(8th Cir. 1990) (quoting 12 U.S.C. § 24(Seventh)). Bank One argues that the NBA implicitly authorizes 
the placement of ATMs without restriction by the states. The provisions of the Iowa EFTA, it argues, 
impair the ability of a national bank to place its ATMs and to advertise thereon. 

"Grants of both enumerated and incidental ’powers’ to national banks [are] grants of authority not 
normally limited by, but rather ordinarily pre-empting, contrary state law." Barnett Bank v. Nelson, 517 
U.S. 25 (1996). VVhere state law stands "as an obstacle to the accomplishment and execution of the full 
purposes and objectives of Congress," it may be found to be preempted. 116 S. Ct. at 1108 (quoting 
Hines v. Davidowitz, 312 U.S. 52, 67 (1941)). State regulations are not preempted, however, when 
Congress "accompan[ies] a grant of an explicit power with an explicit statement that the exercise of that 
power is subject to state law." 116 S. Ct. at 1109. Congress predicated the establishment of national 
bank branches upon compliance with state regulations. See 12 U.S.C. § 36(c). Therefore, in order to 
determine whether the NBA preempts the Iowa regulations, we must determine whether an ATM is a 
"branch" as defined in section 36. 

In 1996, Congress amended section 36 to read, "[t]he term ’branch’, as used in this section, 
does not include an automated teller machine or a remote service unit." See 12 U.S.C. § 36(j). Thus, 
whatever regulatory authority the states may retain with respect to national bank branches, the 1996 
amendment clearly expresses Congress’s intent that that authority no longer extends to national bank 
ATMs. 

That intent is made even clearer in light of the assumption that Congress enacts legislation with 
knowledge of relevant judicial decisions. See Cannon v. University of Chicago, 441 U.S. 677,696-99 
(1979). Prior to the 1996 amendment, courts had held that because ATMs were branches they were 
subject to state restrictions. See Colorado ex rel. State Banking Bd. v. First Nat’l Bank of Ft. Collins, 540 
F.2d 497,499 (10th Cir. 1976) (finding state regulation applied because ATM was a branch); 
Independent Bankers Ass’n of America v. Smith, 534 F.2d 921,948 (D.C. Cir. 1976) (same); cf. 
Independent Bankers Ass’n v. Marine Midland Bank, 757 F.2d 453,463 (2d Cir. 1985) (finding that an 
ATM was not a branch within the meaning of the section 36 because it was owned by a grocery store 



and merely used by a national bank). By excluding ATMs from the definition of "branch," Congress 
eliminated the contingency that formed the basis of those decisions and thus signaled its intention to 
foreclose the states from imposing location and approval restrictions on a national bank’s ATMs. 

Likewise, the legislative history of the 1996 amendment makes clear Congress’s intent in 
adopting the amendment, which was enacted as part of the Economic Growth and Regulatory 
Paperwork Reduction Act of 1996. The purpose of this act was to "strengthen our nation’s financial 
institutions and to increase their competitiveness." S. Rep. No. 104-185, at 1 (1996). The legislation was 
intended to "allow financial institutions to devote additional resources to productive activities, such as 
making loans, rather than to compliance with unnecessary regulations." Id. "Section [36(j)] clarifies that 
an ’ATM’ or ’remote service unit’ is not considered a ’branch’ for purposes of federal bank branching law 
and is therefore not subject to prior approval requirements or geographic restrictions." Id. at 24. 

Finally, the interpretation given the 1996 amendment by the Office of the Comptroller of the 
Currency (OCC), which appears in this action as an amicus supporting Bank One, supports a finding that 
the relevant Iowa regulations are preempted. As we stated in Taylor, the Supreme Court has made it 
clear that the Comptroller’s interpretation of the NBA is entitled to great weight. 907 F.2d at 777 (citing 
Clarke v. Securities Indus. Ass’n, 479 U.S. 388 (1987)). The OCC has ruled that "[a] national bank may 
perform, provide, or deliver through electronic means and facilities any activity, function, product, or 
service that it is otherwise authorized to perform, provide, or deliver." See 12 C.F.R. § 7.1019 (1998); 
see also OCC Interpretative Letter No. 821, 1998 LEXIS 15 at "10 (Feb. 17, 1998) (stating that section 
36 preempts state geographic restrictions of ATMs). We conclude that the OCC’s interpretation is a 
reasonable one. 

Given the clear language of the 1996 amendment, its legislative history and the judicial 
decisions that formed the backdrop against which it was adopted, and the interpretation of the regulatory 
body charged with the responsibility of administering the national banking laws, we conclude that Bank 
One’s ATMs are not subject to the restrictions contained in Iowa Code § 527.4(1). 

Bank One also challenges that provision of Iowa law which states that ATMs "shall not be used 
to advertise individual financial institutions or a group of financial institutions." Iowa Code § 527.5(5). 
Assuming that this section has any validity as against a national bank ATM in light of our holding with 
respect to section 527.4(1), we conclude that it is preempted by the NBA. In Franklin National Bank v. 
New York, 347 U.S. 373 (1954), the Supreme Court held that a state law prohibiting national banks from 
using the word "saving" or "savings" was preempted by the NBA. In so holding, the Court noted that 
"[m]odern competition for business finds advertising one of the most usual and useful of weapons. We 
cannot believe that the incidental powers granted to national banks should be construed so narrowly as 
to preclude the use of advertising in any branch of their authorized business." Id. at 377 (referring to the 
incidental powers granted in 12 U.S.C. § 24 (Seventh)). In light of Franklin, we conclude that the State’s 
attempt to regulate the advertisements on Bank One’s ATMs is preempted. See Barnett Bank, 116 S. Ct. 
at 1108 (stating that grants of incidental powers to national banks normally preempt contrary state law). 

Moreover, the OCC considered a similar Colorado EFTA provision requiring banks to remove 
their names from ATMs or to place the names of all other banks whose customers may use the 
machines. It declared in an interpretative letter that these regulations created a "significant burden on a 
national bank’s right to engage in the business of banking by means of an ATM, as authorized by the 
[NBA]." OCC Interpretative Letter No. 789 [1997 Transfer Binder] Fed. Banking L. Rep. (CCH)I[ 81-216 
at 90,244 (June 27, 1997) (citing 12 U.S.C. § 24 (Seventh)). Once again giving deference to the OCC’s 
interpretation of the national banking laws, we conclude that this provision of Iowa law must be held 
invalid as against national bank ATMs. 

The State argues that the federal Electronic Funds Transfer Act, 15 U.S.C. §§ 1693-1693r 
permits the states to regulate the electronic transfer of funds. The federal EFTA was enacted in 1978 "to 
provide a basic framework establishing the rights, liabilities, and responsibilities of participants in 
electronic fund transfer systems." 15 U.S.C. § 1693(b). The primary objective of the federal EFTA "is the 
provision of individual consumer rights." Id. To achieve that goal, the act allows the states to retain 



control over electronic transfers: 

This subchapter does not annul, alter, or affect the laws of any State relating to electronic funds 
transfers, except to the extent that those laws are inconsistent with the provisions of this subchapter, and 
then only to the extent of the inconsistency. A State law is not inconsistent with this subchapter if the 
protection such law affords any consumer is greater than the protection afforded by this subchapter. 

15 U.S.C. § 1693q. Despite the State’s claims, this anti-preemption provision is specifically limited to the 
provisions of the federal EFTA, and nothing therein grants the states any additional authority to regulate 
national banks. State regulation of national banks is proper where "doing so does not prevent or 
significantly interfere with the national bank’s exercise of its powers." Barnett Bank, 116 S. Ct. at 1109. 
Congress has made clear in the NBA its intent that ATMs are not to be subject to state regulation, and 
thus the provisions of the Iowa EFTA that would prevent or significantly interfere with Bank One’s 
placement and operation of its ATMs must be held to be preempted. 

To be entitled to the grant of an injunction, Bank One must establish the existence of irreparable 
harm. We conclude that it has done so, for in the absence of an injunction the continued enforcement of 
the relevant provisions of the Iowa EFT would result in irreparable economic loss to Bank One. 
Accordingly, Bank One is entitled to the entry of a permanent injunction enjoining the enforcement of 
those provisions. * * * 

BRIGHT, Circuit Judge, dissenting. 

The court today reverses the district court and orders it to enjoin the State from enforcing Iowa 
Code Chapter 527, in its entirety, against Bank One-or against any other national bank for that matter. 
The court does so because it concludes that, following Congress’s 1996 changes to the statutory 
definition of "branch," as found in 12 U.S.C. § 36(j), Automated Teller Machines ("ATMs") are exempt 
from geographical branching requirements based in state law. While it is true that such requirements no 
longer pertain to ATMs, I cannot agree that this exemption controls the disposition of the case before us. 
Even if a national bank’s ATMs need not comply with state law geographic restrictions, that does not 
mean other relevant and permissible state law restrictions are preempted thereby. Many of the sections 
of Iowa law at issue here are simply not geographical restrictions and ought not be analyzed as though 
they were. 

In my view, those statutory restrictions imposed under Chapter 527 which are valid, evenhanded 
consumer protections are not preempted by federal law. Thus, I believe that the Superintendent is 
entitled to enforce them against banks, both state and national alike. I therefore respectfully dissent. * * * 

Moreover, it is important to note that the statute before us applies with equal force against both 
state and national banks. Every bank is required to comply and no advantage is gained by state 
chartered institutions in the process. This latter point is critically important because the questions raised 
by consumerism might warrant a different analysis if Iowa’s statute were constructed so as to favor state 
banks, giving them an advantage over their national bank counterparts in the ongoing competition for 
borrowers, deposits, and fees. After all, the National Bank Act ("NBA") has been repeatedly interpreted 
to prevent such competitive imbalances and to insure that national banks are allowed to compete on an 
even footing with state banks. See First Nat’l Bank of Logan, Utah v. Walker Bank & Trust Co., 385 U.S. 
252,261 (1966) ("Congress intended to place national and state banks on a basis of ’competitive 
equality’...."); First Nat’l Bank in Plant City, Florida v. Dickinson, 396 U.S. 122, 131 (1969) (The NBA 
"respond[s] to the competitive tensions inherent in a dual banking structure ... [and] reflects the 
congressional concern that neither system have advantages over the other...."). 

Ironically, the court’s conclusion in this case is at odds with this important principle of competitive 
equality. State chartered banks remain bound by Iowa’s consumer protection laws. To the extent that the 
court’s decision today means that national banks are given a free pass, national banks thereby achieve a 
distinct and favored position under the law. Competitive equality this is not. * * * 



Questions and Notes 

1. The branching policy for national banks set forth in the McFadden Act showed deference to 
state law and state control over the conduct of banking business within the state’s borders. The OCC 
preemption regulation discussed in Chapter 4 preserves state laws only in limited areas. What accounts 
for this difference in attitude and deference to state control of banking? Do changes in the economy and 
marketplace for financial services since 1927 help to explain the difference? 

2. In the North Arlington case, excerpted in Chapter 2, the agency and the courts interpreted 
Congressional silence on federal thrift branching as permitting it to occur. The National Bank Act’s 
silence on national bank branching prior to 1927, however, was interpreted as a ban on branching. Is 
there any justification for this difference in the analysis of Congressional silence? 

C. The History of Interstate Banking Prior to Riegle-Neal 

Northeast Bancorp, Inc. v. Board of Governors of the Federal Reserve System 

Supreme Court of the United States, 1985. 

472 U.S. 159. 

Mr. Justice REHNQUIST delivered the opinion of the Court. 

Respondents Bank of New England Corporation (BNE), Hartford National Corporation (HNC), 
and Bank of Boston Corporation (BBC) are bank holding companies which applied to the Federal 
Reserve Board to obtain approval for the acquisition of banks or bank holding companies in New 
England States other than the ones in which they are principally located. Petitioners Northeast Bancorp, 
Inc., Union Trust Company, and Citicorp opposed these proposed acquisitions in proceedings before the 
Board. The Board approved the acquisitions, and the Court of Appeals for the Second Circuit affirmed 
the orders of the Board. Petitioners sought certiorari, contending that the acquisitions were not 
authorized by the Bank Holding Company Act of 1956, 70 Stat. 133, as amended, 12 U. S. C. § 1841 et 
seq., and that, if they were authorized by that Act, the state statutes which permitted the acquisitions in 
each case violated the Commerce Clause and the Compact Clause of the United States Constitution. 
We granted certiorari because of the importance of these issues and we now affirm. 

The Bank Holding Company Act (BHCA) regulates the acquisition of state and national banks by 
bank holding companies. The Act generally defines a bank as any institution organized under state or 
federal law which "(1) accepts deposits that the depositor has a legal right to withdraw on demand, and 
(2) engages in the business of making commercial loans." 12 U. S. C. § 1841(c). The Act defines a bank 
holding company as any corporation, partnership, business trust, association, or similar organization that 
owns or has control over a bank or another bank holding company. §§ 1841(a)(1 ), (b); see § 1841(a)(5). 
Before a company may become a bank holding company, or a bank holding company may acquire a 
bank or substantially all of the assets of a bank, the Act requires it to obtain the approval of the Federal 
Reserve Board. § 1842. 

The Board will evaluate the proposed transaction for anticompetitive effects, financial and 
managerial resources, community needs, and the like. § 1842(c). In addition, § 3(d) of the Act, 12 U. S. 
C. § 1842(d), known as "the Douglas Amendment," prohibits the Board from approving an application of 
a bank holding company or bank located in one State to acquire a bank located in another State, or 
substantially all of its assets, unless the acquisition "is specifically authorized by the statute laws of the 
State in which such bank is located, by language to that effect and not merely by implication." Pursuant 
to the Douglas Amendment, a number of States recently have enacted statutes which selectively 
authorize interstate bank acquisitions on a regional basis. This case requires us to consider the validity 
of these statutes. 

From 1956 to 1972, the Douglas Amendment had the effect of completely barring interstate 



bank acquisitions because no State had enacted the requisite authorizing statute. Beginning in 1972, 
several States passed statutes permitting such acquisitions in limited circumstances or for specialized 
purposes. For example, Iowa passed a grandfathering statute which had the effect of permitting the only 
out-of-state bank holding company owning an Iowa bank to maintain and expand its in-state banking 
activities, Iowa Code § 524.1805 (1983); see Iowa Independent Bankers v. Board of Governors, 511 
F.2d 1288, cert. denied, 423 U.S. 875 (1975); Washington authorized out-of-state purchasers to acquire 
failing local banks, Wash. Rev. Code § 30.04.230(4)(a) (Supp. 1985); and Delaware allowed out-of-state 
bank holding companies to set up special purpose banks, such as credit card operations, in Delaware so 
long as they do not compete in other respects with locally controlled full-service banks, Del. Code Ann., 
Tit. 5, § 801 et seq. (Supp. 1984). 

Beginning with Massachusetts in December 1982, several States have enacted statutes lifting 
the Douglas Amendment ban on interstate acquisitions on a reciprocal basis within their geographic 
regions. The Massachusetts Act specifically provides that an out-of-state bank holding company with its 
principal place of business in one of the other New England States (Connecticut, Maine, New 
Hampshire, Rhode Island, and Vermont), which is not directly or indirectly controlled by another 
corporation with its principal place of business located outside of New England, may establish or acquire 
a Massachusetts-based bank or bank holding company, provided that the other New England State 
accords equivalent reciprocal privileges to Massachusetts banking organizations. Mass. Gen. Laws 
Ann., ch. 167A, § 2 (West 1984). In June 1983, Connecticut followed suit by adopting a substantially 
similar statute. 1983 Conn. Pub. Acts 83-411. 

The other New England States have taken different courses or have not acted. Rhode Island, in 
May 1983, authorized acquisition of local banks by out-of-state bank holding companies on a reciprocal 
basis similarly limited to the New England region, but this geographic limitation will expire on June 30, 
1986, after which the authorization will extend nationwide subject only to the reciprocity requirement. R. 
I. Gen. Laws § 19-30-1 et seq. (Supp. 1984). Since February 1984, Maine has permitted banking 
organizations from all other States to acquire local banks without any reciprocity requirement. Me. Rev. 
Stat. Ann., Tit. 9-B, § 1013 (Supp. 1984-1985). At the other extreme, New Hampshire and Vermont 
have not enacted any statute releasing the Douglas Amendment’s ban on interstate bank acquisitions. 

One predictable effect of the regionally restrictive statutes will apparently be to allow the growth 
of regional multistate bank holding companies which can compete with the established banking giants in 
New York, California, Illinois, and Texas. See 740 F.2d 203,209, and n. 16 (1984). The Massachusetts 
and Connecticut statutes have prompted at least 15 other States to consider legislation which, according 
to the Federal Reserve Board, would establish interstate banking regions in all parts of the country. 70 
Fed. Res. Bull. 374, 375-376 (1984). At least seven of these States have already enacted the necessary 
statutes. * * * 

The Douglas Amendment to the BHCA prohibits the Board from approving the application of a 
bank holding company or a bank located in one State to acquire a bank located in another State, or 
substantially all of its assets, unless the acquisition "is specifically authorized by the statute laws of the 
State in which such bank is located, by language to that effect and not merely by implication." § 1842(d). 
Clearly the proposed acquisitions with which we deal in this case must be consistent with the Douglas 
Amendment, or they are invalid as a matter of federal statutory law. If the Massachusetts and 
Connecticut statutes allowing regional acquisitions are not the type of state statutes contemplated by the 
Douglas Amendment, they would not lift the ban imposed by the general prohibition of the Douglas 
Amendment. While petitioners blend together arguments about the meaning of the Douglas Amendment 
with arguments about the effect of the Commerce Clause, U.S. Const., Art. I, § 8, cl. 3, we think the 
contentions are best treated separately. 

The Board resolved the statutory issue in favor of the state statutes, concluding that they were 
the sort of laws contemplated by the Douglas Amendment. While the Board apparently does not 
consider itself expert on any constitutional issues raised, it is nonetheless an authoritative voice on the 
meaning of a federal banking statute. Securities Industry Assn. v. Board of Governors of Federal 
Reserve System, 468 U.S. 207 (1984). The Board may have applied a higher standard than was 



necessary when it analyzed the Douglas Amendment to see whether there was a "clear authorization" 
for selective lifting of the ban, such as the Massachusetts and Connecticut statutes undertake to do. 
Whether or not so stringent a standard was applicable, we think the Board was correct in concluding that 
it was in fact met in this case. 

The language of the Douglas Amendment plainly permits States to lift the federal ban entirely, 
as has been done by Maine. It does not specifically indicate that a State may partially lift the ban, for 
example in limited circumstances, for special types of acquisitions, or for purchasers from a certain 
geographic region. On the other hand, it also does not specifically indicate that a State is allowed only 
two alternatives: leave the federal ban in place or lift it completely. The Board concluded that the 
language "does not appear on its face to authorize discrimination" by region or "to meet the stringent test 
of explicitness laid down by" this Court in the dormant Commerce Clause cases. 70 Fed. Res. Bull., at 
384. We need not resolve this issue because we agree with the Board that the legislative history of the 
Amendment supplies a sufficient indication of Congress’ intent. 

At the time of the BHCA, interstate branch banking was already prohibited by the McFadden Act. 
12 U. S. C. § 36(c). The bank holding company device, however, had been created to get around this 
restriction. A holding company would purchase banks in different localities both within and without a 
State, and thereby provide the equivalent of branch banking. One of the major purposes of the BHCA 
was to eliminate this loophole. H. R. Rep. No. 609, 84th Cong., 1st Sess., 2-6 (1955); 101 Cong. Rec. 
4407 (1955) (remarks of Rep. Wier); id., at 8028-8029 (remarks of Rep. Patman); 102 Cong. Rec. 
6858-6859 (1956) (remarks of Sen. Douglas). As enacted by the House in 1955, the BHCA contained a 
flat ban on interstate bank acquisitions. The legislative history from the House makes it clear that the 
policies of community control and local responsiveness of banks inspired this fiat ban. See 101 Cong. 
Rec. A2454 (1955) (remarks of Rep. Wier); id., at 8030-8031 (remarks of Rep. Rains); H. R. Rep. No. 
609, supra, at 2-6. 

The Douglas Amendment was added on the floor of the Senate. Its entire legislative history is 
confined to the Senate debate. In such circumstances, the comments of individual legislators carry 
substantial weight, especially when they reflect a consensus as to the meaning and objectives of the 
proposed legislation though not necessarily the wisdom of that legislation. The instant case is not a 
situation where the comments of an individual legislator, even a sponsor, is at odds with the language of 
the statute or other traditionally more authoritative indicators of legislative intent such as the conference 
or committee reports. 

The bill reported out by the Senate Committee on Banking and Currency permitted interstate 
bank acquisitions conditioned only on approval by the Federal Reserve Board. This approach apparently 
was favored by many of the large bank holding companies which sought further expansion, see, e. g., 
Control of Bank Holding Companies, 1955: Hearings on S. 880 et al. before the Subcommittee of the 
Senate Committee on Banking and Currency, 84th Cong., 1st Sess., 132, 136 (1955) (testimony of 
EIIwood Jenkins, First Bank Stock Corp.), 298-299 (Baldwin Maull, Marine Midland Corp.), 320 
(Cameron Thomson, Northwest Bancorporation), cf. 375,385 (Frank N. Belgrano, Jr., Transamerica 
Corp.), and by some who thought the total ban in the House bill offensive to States’ rights, see 102 
Cong. Rec. 6752 (1956) (remarks of Sen. Robertson, floor manager of Committee bill, quoting Sen. 
Maybank). 

The Douglas Amendment was a compromise between the two extremes that also 
accommodated the States’ rights concern: 

"Our amendment would prohibit bank holding companies from purchasing banks in other States unless 
such purchases by out-of-State holding companies were specifically permitted by law in such States." 
Id., at 6860 (remarks of Sen. Douglas). 

Accord, ibid. (remarks of Sen. Bennett in opposition to the Amendment). 

Of central concern to this litigation, the Douglas compromise did not simply leave to each State 



a choice one way or the other-either to permit or bar interstate acquisitions of local banks-but to allow 
each State flexibility in its approach. Senator Douglas explained that under his amendment bank holding 
companies would be permitted to acquire banks in other States "only to the degree that State laws 
expressly permit them." Id., at 6858. Petitioners contend that by the phrase "to the degree" Senator 
Douglas intended merely a quantitative reference to the number of States which might lift the ban, and 
did not mean that a State could partially lift the ban. Petitioners’ contention, however, is refuted by the 
close analogy drawn by Senator Douglas between his amendment and the McFadden Act, 12 U. S. C. § 
36(c): 

"The organization of branch banks proceeded very rapidly in the 1920’s, and to check their growth 
various States passed laws limiting, and in some cases preventing it, as in the case of Illinois. National 
banks had previously been implicitly prohibited from opening branches, and there was a strong 
movement to remove this prohibition and completely open up the field for the national banks. This, 
however, was not done. Instead, by the McFadden Act and other measures, national banks have been 
permitted to open branches only to the degree permitted by State laws and State authorities. 

"1 may say that what our amendment aims to do is to carry over into the field of holding 
companies the same provisions which already apply for branch banking under the McFadden 
Act--namely, our amendment will permit out-of-State holding companies to acquire banks in other 
States only to the degree that State laws expressly permit them; and that is the provision of the 
McFadden Act." Ibid. 

See id., at 6860. 

In enacting the McFadden Act in 1927, Congress relaxed federal restrictions on branch banking 
by national banks, but at the same time subjected them to the same branching restrictions imposed by 
the States on state banks. First National Bank v. Walker Bank & Trust Co., 385 U.S. 252,258 (1966). 
Congress intended "to leave the question of the desirability of branch banking up to the States," ibid., 
and to permit branch banking by national banks" ’in only those States the laws of which permit branch 
banking, and only to the extent that the State laws permit branch banking.’" Id., at 259 (quoting Sen. 
Glass, 76 Cong. Rec. 2511 (1933)). The McFadden Act did not offer the States an all-or-nothing choice 
with respect to branch banking. As Senator Douglas observed, some States had limited intrastate 
branching by state banks, and others like Illinois had prohibited it altogether. 

This variative approach to intrastate branching was nicely illustrated at the time by the structure 
in New York, which Senator Douglas described as follows: "In New York the State is divided into 10 
zones. Branch banking is permitted within each of the zones, but a bank cannot have branches in 
another zone." 102 Cong. Rec. 6858 (1956). At the same time, Pennsylvania permitted branching in 
contiguous counties. Upper Darby National Bank v. Myers, 386 Pa. 12, 124 A. 2d 116 (1956). In view of 
this analogy to the McFadden Act and Senator Douglas’ explanation of that Act, there can be no other 
conclusion but that Congress contemplated that some States might partially lift the ban on interstate 
banking without opening themselves up to interstate banking from everywhere in the Nation. 

Not only are the Massachusetts and Connecticut statutes consistent with the Douglas 
Amendment’s anticipation of differing approaches to interstate banking, but they are also consistent with 
the broader purposes underlying the BHCA as a whole and the Douglas Amendment in particular to 
retain local, community-based control over banking. Faced with growing competition from nonbank 
financial services that are not confined within state lines, these States sought an alternative that allowed 
expansion and growth of local banks without opening their borders to unimpeded interstate banking. The 
Connecticut General Assembly established a Commission in 1979 to study the problem. It concluded: 

"Both at the national and state levels the philosophy underlying our structure of bank regulation has been 
to promote a pluralistic banking system-a system comprised of many units, rather than a highly 
concentrated system made up of a few large banks. The promotion of local ownership and control of 
banks has as one of its objectives the preservation of a close relationship between those in our 
communities who need credit and those who provide credit. To allow the control of credit that is essential 



for the health of our state economy to pass to hands that are not immediately responsive to the interests 
of Connecticut citizens and businesses would not, we believe, serve our state well. Similarly, to expose 
our smaller banks to the rigors of unlimited competition from large out-of-state banking 
organizations-particularly at a time when deregulation of banking products at the federal level is already 
putting strains on the resources of smaller banks-would not be wise." Report to the General Assembly of 
the State of Connecticut (Jan. 5, 1983), 4 App. in No. 84-4047 (CA2), pp. 1230, 1240-1241. 

Rather, the Commission proposed "an experiment in regional banking" as a first step toward full 
interstate banking which "would afford the legislature an opportunity to make its own calculus of the 
benefits and detriments that might result from a broader program of interstate banking." Id., at 
1241-1242. The Connecticut General Assembly adopted the Commission’s recommendations, and we 
believe that Connecticut’s approach is precisely what was contemplated by Congress when it adopted 
the Douglas Amendment. 

We hold that the Connecticut and Massachusetts statutes are of the kind contemplated by the 
Douglas Amendment to lift its bar against interstate acquisitions. 

Petitioners contend that the regional limitation in the Massachusetts and Connecticut statutes 
burdens commerce from without the region while permitting a free flow of commerce among the States 
within the region. They provide numerous citations to prove that one of the principal purposes of the 
Framers of the Constitution was to break up and forestall precisely this type of economic "Balkanization" 
into confederations of States to the detriment of the welfare of the Union as a whole. There can be little 
dispute that the dormant Commerce Clause would prohibit a group of States from establishing a system 
of regional banking by excluding bank holding companies from outside the region if Congress had 
remained completely silent on the subject. Lewis v. BT Investment Managers, Inc., 447 U.S. 27, 39-44 
(1980). Nor can there be serious question that an individual State acting entirely on its own authority 
would run afoul of the dormant Commerce Clause if it sought to comprehensively regulate acquisitions of 
local banks by out-of-state holding companies. Sporhase v. Nebraska ex rel. Douglas, 458 U.S. 941 
(1982). 

But that is not our case. Here the commerce power of Congress is not dormant, but has been 
exercised by that body when it enacted the Bank Holding Company Act and the Douglas amendment to 
the Act. Congress has authorized by the latter amendment the Massachusetts and Connecticut statutes 
which petitioners challenge as violative of the Commerce Clause. When Congress so chooses, state 
actions which it plainly authorizes are invulnerable to constitutional attack under the Commerce Clause. 
Western & Southern Life Insurance Co. v. State Board of Equalization, 451 U.S. 648, 653-654 (1981). 
Petitioners’ Commerce Clause attack on the challenged acquisitions therefore fails. 

Petitioners maintain that the Massachusetts and Connecticut statutes constitute a compact to 
exclude non-New England banking organizations which violates the Compact Clause, U. S. Const., Art. 
I, § 10, cl. 3, because Congress has not specifically approved it. We have some doubt as to whether 
there is an agreement amounting to a compact. The two statutes are similar in that they both require 
reciprocity and impose a regional limitation, both legislatures favor the establishment of regional banking 
in New England, and there is evidence of cooperation among legislators, officials, bankers, and others in 
the two States in studying the idea and lobbying for the statutes. But several of the classic indicia of a 
compact are missing. No joint organization or body has been established to regulate regional banking or 
for any other purpose. Neither statute is conditioned on action by the other State, and each State is free 
to modify or repeal its law unilaterally. Most importantly, neither statute requires a reciprocation of the 
regional limitation. Bank holding companies based in Maine, which has no regional limitation, and Rhode 
Island, which will drop the regional limitation in 1986, are permitted by the two statutes to acquire 
Massachusetts and Connecticut banks. These two States are included in the ostensible compact under 
petitioners’ theory, yet one does not impose the exclusion to which petitioners so strenuously object and 
the other plans to drop it after two years. 

But even if we were to assume that these state actions constitute an agreement or compact, not 
every such agreement violates the Compact Clause. Virginia v. Tennessee, 148 U.S. 503 (1893). 



"The application of the Compact Clause is limited to agreements that are ’directed to the formation of 
any combination tending to the increase of political power in the States, which may encroach upon or 
interfere with the just supremacy of the United States.’" New Hampshire v. Maine, 426 U.S. 363,369 
(1976), quoting Virginia v. Tennessee, supra, at 519. 

See United States Steel Corp. v. Multistate Tax Comm’n, 434 U.S. 452,471 (1978). 

In view of the Douglas Amendment to the BHCA, the challenged state statutes which comply 
with that Act cannot possibly infringe federal supremacy. To the extent that the state statutes might 
conflict in a particular situation with other federal statutes, such as the provision under which the Federal 
Deposit Insurance Corporation will arrange for the acquisition of failing banks by out-of-state bank 
holding companies, 12 U. S. C. § 1823(f), they would be pre-empted by those statutes, and therefore 
any Compact Clause argument would be academic. Petitioners also assert that the alleged regional 
compact impermissibly offends the sovereignty of sister States outside of New England. We do not see 
how the statutes in question either enhance the political power of the New England States at the 
expense of other States or have an "impact on our federal structure." United States Steel Corp. v. 
Multistate Tax Comm’n, supra, at 471,473. 

Petitioners argued before the Board and the Court of Appeals that the Massachusetts and 
Connecticut statutes violated the Equal Protection Clause, U.S. Const., Amdt. 14, § 2, by excluding bank 
holding companies from some States while admitting those from others. * * * 

Here the States in question-Massachusetts and Connecticut-are not favoring local corporations 
at the expense of out-of-state corporations. They are favoring out-of-state corporations domiciled within 
the New England region over out-of-state corporations from other parts of the country, and to this extent 
their laws may be said to "discriminate" against the latter. But with respect to the business of banking, 
we do not write on a clean slate; recently in Lewis v. BT Investment Managers, Inc., 447 U.S., at 38, we 
said that "banking and related financial activities are of profound local concern.’ .... 

We think that the concerns which spurred Massachusetts and Connecticut to enact the statutes 
here challenged, different as they are from those which motivated the enactment of the Alabama statute 
in Metropolitan, meet the traditional rational basis for judging equal protection claims under the 
Fourteenth Amendment. Barry v. Barchi, 443 U.S. 55, 67 (1979). 

We hold that the state statutes here in question comply with the Douglas Amendment and that 
they do not violate the Commerce Clause, the Compact Clause, or the Equal Protection Clause of the 
United States Constitution. The judgment of the Court of Appeals is therefore Affirmed. Madame Justice 
O’CONNOR, concurs. * * * 

Questions and Notes 

1. Why were banks subject to restrictions on location that did not apply to other businesses? 

2. Why were federal thrifts permitted to engage in interstate branching before banks were? Did 
this create competitive inequality between state and federal thrifts in states that did not authorize 
interstate branching for state thrifts? 

3. The regional, reciprocal interstate banking state statutes or compacts at issue in the 
Northeast Bancorp. case caught on and fueled the interstate banking boom. Many bank holding 
companies took advantage of the authority to purchase banks outside their home states. The Northeast 
Bancorp. case suggested that one effect of the regional limitations contained in many states’ laws was to 
permit regional bank holding companies to grow large enough to be able to compete with banks located 
in New York, California, Illinois, and Texas. Did regional bank holding companies achieve this 
competitive position? 
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Section 2. The Riegle-Neal Act 

The Riegle-Neal Interstate Banking and Branching Efficiency Act of 1994, Pub. L. No. 103-328, 
108 Stat. 2338, struck down the federal restrictions on interstate banking and interstate branching. As 
the House Report on the bill noted: 

Many of the geographic constraints on banking have been in place for more than half a century. 
Since then, Americans have become more mobile, and revolutions in technology and communications 
have altered the way we do our banking, and invest our money. In response, the States have loosened 
geographic constraints on banks: 49 states and the District of Columbia presently permit some form of 
interstate banking, and 39 states now permit some variation of statewide intrastate branching. However, 
the basic federal restrictions remain in place. 

The Committee believes [the bill] is an appropriate and necessary federal response to ongoing 
changes in the structure and regulation of the United States banking system.8 

The Committee Report noted that the elimination of these geographic restrictions would provide 
numerous benefits. 

"First, it will give banks an opportunity to structure themselves more efficiently, eliminate duplicative 
functions, and reduce expenses. Second it will promote a safer and sounder banking system. * * * Third, 
it will promote customer convenience. * * * Fourth, it will encourage competition by making it easier for 
institutions to enter markets that are not now fully competitive.’’9 

A. Repeal of the Douglas Amendment 

The Riegle-Neal Act repealed the Douglas Amendment to the Bank Holding Company Act and 
replaced it with a provision that permitted a bank holding company to acquire a bank located in a state 
other than the holding company’s home state "without regard to whether such transaction is prohibited 
under the law of any state." 12 U.S.C.A. § 1842(d)(1)(A). This language preempts state legislation 
creating regional, reciprocal interstate banking compacts, such as that at issue in Northeast Bancorp. 
States were not permitted to "opt out" of interstate banking, but were permitted to prohibit the acquisition 
of a new (or de novo) bank. The statute provides, however, that these "State age laws" will only be 
honored up to a maximum age for the target bank of five years. 12 U.S.C.A. § 1842(d)(1)(B). Many of 
the states that enacted "age laws" have since repealed them.1° 

8See Federal Deposit Insurance Corporation, The FDIC’s Supervision of Industrial Loan Companies: A 
Historical Perspective, Supervisory Insights (Summer 2004), available at 
<LT>www.fdic.gov/regulations/examinations/supervisory/insights/index.html<GT>; Rob Blackwell, 
Greenspan Digs In on Fight Over ILC Charters, Am. Banker, July 15, 2003; Rob Blackwell, Powell 
Remarks Heat Up Battle Over ILC Powers, Am. Banker, June 2, 2003. 
9Rob Blackwell, Industrial Charter Could be WaI-Mart’s Way In, Am. Banker, Apr. 17, 2003. 
1°[n.1] Section 23A originally was enacted as part of the Banking Act of 1933 and applied only to banks 
that were members of the Federal Reserve System. Congress amended the Federal Deposit Insurance 
Act in 1966 to extend section 23A to insured nonmember banks. 12 U.S.C. 1828(j). In 1989, Congress 
further extended the coverage of section 23A to insured savings associations. 12 U.S.C. 1468. Congress 
enacted section 23B of the Federal Reserve Act as part of the Competitive Equality Banking Act of 1987, 
and has subsequently expanded its scope to cover the same set of depository institutions as are 
covered by section 23A. 



B. Interstate Branching 

Congress, recognizing that branching had historically been a matter of state law, subjected the 
two methods of interstate branching to some state control in the form of an "opt out" and "opt in" 
procedure. 

The first method of establishing interstate branches is Riegle-Neal’s authorization for bank 
holding companies with "adequately capitalized and adequately managed" bank subsidiaries to merge 
their banks in different states and operate the interstate offices as branches effective June 1, 1997.12 
U.S.C.A. § 1831u(f)(6). This authority, however, was subject to state "opt out" prior to June 1, 1997. Only 
two states-Montana and Texas-enacted opt out legislation. Texas prohibited interstate branching until 
September 1,1999, and Montana until October, 2001. Pursuant to this authority, many large bank 
holding companies with bank subsidiaries located in various states merged their banking operations into 
one or two bank subsidiaries.11 

The second method of establishing interstate branches is by application for a de novo branch or 
acquisition of an existing bank branch. This authority, however, is subject to state "opt in." See 12 
U.S.C.A. §§ 36(g), 1828(d)(4)(A), 1831 u(a)(4)(A).12 Many states did opt in to de novo interstate 
branching but only on certain conditions such as reciprocity. By 2004, only 18 states permitted an out-of- 
state bank to branch de novo, and 14 of those states condition de novo branching on reciprocal home 
state laws.~s The remaining states allowed an out-of-state bank to establish an in-state branch but only 
upon the acquisition of an existing host-state institution. In many states the bank to be acquired must 
have been in existence for a minimum period of time which may be as high as five years. Legislative 
attempts at the federal level to repeal the remaining state control over interstate branching have so far 
been unsuccessful.~4 There is no comparable limitation on the ability of a federally chartered thrift 
institution to branch across state lines. For that reason, some bank and financial holding companies, 
have added a federally chartered thrift institution to assist in interstate expansion into states where de 
novo bank branching is not permitted. 

The challenges of implementing interstate branching in a dual charter system was addressed in 
the Riegle-Neal Clarification Act of 1997. This statute permitted state banks to exercise the powers 
granted by their home states at interstate branches in host states, but only to the extent that national 
banks or the host state’s state chartered banks could exercise the same powers. The purpose of this 
legislation was to ensure that national banks did not enjoy any significant advantage over state banks in 
establishing an interstate branch. The 1997 clarification further provides that host state laws only apply 
to the interstate branches of out-of-state state banks to the same extent that host state laws apply to 
interstate branches established by out-of-state national banks. 12 U.S.C.A. § 1831a(j)(1). The 
application of host state laws to interstate branches of national banks under Riegle-Neal is relevant to 
the preemption debate and is discussed further in Chapter 4. 

C. The Ban on Interstate Branching for Deposit Production 

The Riegle-Neal Act bans the use of interstate branches for deposit production. This is meant to 
preclude an out-of-state bank or bank holding company from draining deposits from the local community 
to fund loans in another state where the bank does business. The Act directed federal bank regulators to 
review a branch’s loan portfolio if the ratio of the interstate branch’s in-state loans to in-state deposits is 
less than half the state average. The purpose of such review is to determine whether the branch 
adequately meets the needs of the community. If the regulatory review finds that the branch is not 

~67 Fed. Reg. 76604 (Dec. 12, 2002) (codified at 12 C.F.R. pt. 223) (reprinted in this book’s Statutory 
and Regulatory Supplement). 
12Peter C. Buck & Krista R. Bowen, Intrabank Conflicts of Interest, 3 N.C. Banking Inst. 31 (1999). 
~3Overruled on other grounds, Clark v. K-Mart Corp., 979 F.2d 965,967 n.4 (3d Cir. 1992). 
~4[eds.] Washington received an offer from another company and Talley withdrew its offer. The Court of 
Appeals found the appeal was not moot since appellants wished to recover damages on the injunction 
bond. This finding has since been overruled. Id. 



reasonably helping to meet the credit needs of the communities it serves, it could be subject to 
regulatory sanction. This requirement was implemented by a joint final rule issued in September 1997.1~ 
12 C.F.R. §§ 25 (OCC), 208 (FRB), 369 (FDIC). 

Questions and Notes 

1. What are the efficiencies of operating a single bank with multiple interstate branches rather 
than a multi-bank holding company with separately chartered banks in each state? See Allen N. Berger 
& Robert DeYoung, The Effects of Geographic Expansion on Bank Efficiency, 19 J. of Fin. Serv. Res. 
(2001) (concluding based on an empirical study that there may be no particular optimal geographic 
scope for banking organizations; some may operate efficiently within a single region, while others may 
operate efficiently nationwide or internationally). 

2. According to a 2004 survey by the Conference of State Bank Supervisors, three states 
(Minnesota, Nebraska, and New York) still had some intrastate branching limitations. Is there any reason 
states should continue to limit branching within their borders in a world of interstate branching? 

3. Do you believe that there will be further consolidation of banks in the United States? 

4. Where is a national bank with interstate branches "located" for purposes of diversity 
jurisdiction? See Wachovia Bank, N.A.v. Schmidt, 545 U.S. 1113 (2005)in Chapter 4, which held that a 
national bank is "located" for diversity jurisdiction purposes in the state of its headquarters and not in 
every state in which it maintains a branch office. 

See also OCC Interpretive Letter #952 (Feb. 2003) (concluding that Bank of America’s corporate 
location is the bank’s main office in Charlotte, N.C., not the place where it was located in the bank’s 
historical organization certificate, San Francisco, CA). 

5. Should bans on the use of interstate branches for deposit production be kept in place? Why 
should a bank be limited where it uses its deposits? Does this requirement duplicate the Community 
Reinvestment Act (discussed in Chapter 6)? Are both needed? 

6. According to FDIC statistics, between 1934 and 1988 there were each year between 13,000 
and 14,500, commercial banks operating in the United States. The high number was 14,496 banks in 
1984. Since 1988, the number of commercial banks declined each year to 7,769 in 2003. The number of 
branches, however, grew steadily from 0 in 1934 to 41,799 in 1984 (the year with the largest number of 
banks) and continued to grow when the number of banks began to decline from the 1984 high. In 2003, 
there were 67,390 bank branches. 

7. A recent study found that 538 of over 7000 banking organizations have operations in more 
than one state, twice as many as in 1994 when Riegle-Neal was passed. Beverly Hirtle & Christopher 
Meti, The Evolution of U.S. Bank Branch Networks: Growth, Consolidation, and Strategy, 10 Current 
Issues in Econ. & Fin. (July 2004), available at <LT>www.newyorkfed.org/research/<GT>. 

8. In response to WaI-Mart’s application to charter an industrial loan company (ILC) (now 
abandoned) in Utah, some states have considered legislation to prohibit an ILC from branching into the 
state. Federal bank regulators have warned that such restrictions may not comply with the Riegle-Neal 
Act which requires that a state’s branch policy apply equally to all banks. Thus, a ban on out-of state ILC 
branches could have the effect of excluding all in-state branching by out-of-state banks. 

The regulators did suggest that a state law permitting all out-of-state banks to establish de novo 

l~See Richard K. Kim, The Federal Reserve’s Proposed Interpretation Regarding the Anti-Tying 
Restrictions of Section 106 of the Bank Holding Company Act Amendments of 1970, 8 N.C. Banking 
Inst. 1 (2004); David R. Kinman, Note, Tying: Enhancing Competition Through the Bank Holding 
Company, 8 N.C. Banking Inst. 215 (2004). 



branches in the state, but prohibiting all banks from have a branch on the premises of a commercial 
affiliate (i.e., WaI-Mart) would achieve the desired purpose and be consistent with the Riegle-Neal Act. 
Joe Adler, States Told ILC Bills Could Have Unintended Effect, Am. Banker, Aug. 7, 2006. 
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Section 3. Bank Mergers and Acquisitions 

The banking industry has experienced significant consolidation over the last several decades, as 
the number of banks has been almost cut in half since 1984. Some financial giants emerged from that 
consolidation process, including Bank of America, J.P. Morgan Chase, and Wachovia.16 Even larger in 
scope was the merger of Citicorp with the Travelers Group, a historic combination that crossed several 
product lines to create Citigroup. 

These mergers and acquisitions present a number of issues for lawyers. Corporate law issues 
are relevant in determining the form of the combination and required shareholder approvals. Securities 
law issues are implicated where shares of a publicly traded company are purchased or exchanged 
through a tender offer. Finally, the necessary regulatory approvals must be obtained from the 
appropriate bank regulatory agency, which, along with the Department of Justice and, in certain cases, 
the Federal Trade Commission, will review the antitrust implications of the proposed combination. 

A. Form of Combination 

Business combinations may be effected in a number of ways. One method is a merger where 
one bank is merged into the other, which is then referred to as the surviving entity. The surviving entity 
assumes the liabilities and assets of the other bank. An existing holding company may acquire an 
existing bank. Such an acquisition could be structured through a reverse or forward triangular merger in 
which the acquiring bank holding company creates a new shell bank and the target bank is then merged 
with the shell bank. If the new subsidiary is the survivor, the transaction is a forward triangular merger; if 
the target bank is the survivor, the transaction is a reverse triangular merger. Two holding companies 
might merge and then elect to operate their banks as separate subsidiaries or merge the bank 
subsidiaries together. A variation is to form a new holding company which purchases two existing banks 
and either operates them as separate subsidiaries or merges them into one bank through one of the 
methods described above. A bank may expand its operations by purchasing a branch of another bank. 
This is usually accomplished through a purchase and assumption transaction in which the acquiring 
bank purchases the branch’s assets and assumes its liabilities. Purchase and assumption transactions 
are frequently used when the FDIC has taken over an insolvent bank and sells it to a healthy institution. 
When the FDIC arranges the purchase and assumption of a failed institution, it sometimes agrees to 
indemnify the purchaser from some liabilities or to buy back inferior quality assets to induce the 
purchaser to rescue the insolvent institution. 

Mergers and acquisitions raise a number of regulatory concerns. Shareholder approval may be 
required by state corporate laws. This requires that proxies be solicited from shareholders. Where the 
selling bank is a publicly held bank, the share purchase, either by cash or exchange of shares, may be 
accomplished through a public tender offer. This is simply an offer to purchase shares, usually 
conditioned on financing and the acquisition of a specified amount of shares that will assure control. This 
process is regulated under the federal securities laws and SEC rules. 

Unlike the sometimes contentious fights that occur in other industries, most bank tender offers 
are not contested. Nevertheless, fights do occasionally arise. Twenty-three hostile takeovers occurred 

16This paragraph was added on rehearing by 941 F.2d 308 (5th Cir. 1991). 



between 1984 and 1988.17 In 2001, a highly publicized battle erupted over First Union’s efforts to acquire 
control of Wachovia. A competing offer for Wachovia was made by SunTrust Banks, but First Union 
prevailed in this $14.7 billion merger after a stiff fight?8 

B. Business Issues 

The merger and acquisition process is a complicated one, both in the context of business 
requirements and legal restrictions. A key business consideration is the valuation of the transaction: how 
much is the buyer willing to pay? The valuation process is aided by investment bankers who analyze the 
target’s financial position. The investment bankers issue opinions on the fairness of the price proposed 
for an acquisition. This "fairness opinion" has been the subject of litigation on such issues as whether an 
adequate investigation was made before the opinion was rendered. In determining whether the price is 
fair, investment bankers use a number of objective measures, including the price-to-earnings ratio, 
return on equity, and EBITA (earnings before interest, taxes, depreciation, and amortization). There may 
also be intangible factors, such as asset quality, management, and cost savings, to consider in the 
valuation process. A large bank may also be willing to pay more for a small bank than its earnings or 
other objective measures might warrant in order to gain access to a new market. 

A decision must be made on how to fund the acquisition. Should there be an exchange of stock 
or a cash purchase? If the latter, what is the source of the funds and how will payments in cash or the 
incurrence of additional debt to fund the acquisition affect the acquiring bank’s financial position? Tax 
issues must also be considered. Many acquisitions are structured as tax-flee, stock-for-stock 
exchanges. Often, complex merger agreements set the exchange price values at particular ratios 
because the merging banks’ respective stock prices may fluctuate during the period required for 
shareholder approval and regulatory review. The agreement may include a "walkaway" provision that will 
allow either party to cancel the merger if the stock prices of the two banks become so disparate that the 
deal is no longer economically viable. 

There are also a number of political issues to resolve in merger situations, and these can often 
make or break a deal. An important issue is which chief executive officer will lead the combined entity 
after a merger. The heads of large companies are often reluctant to step down in favor of their 
counterpart at the other institution. Sometimes the respective heads of the merger partners agree to be 
co-equals in the new enterprise, but that arrangement rarely works. The merger of Bank of America and 
NationsBank, and the merger of Citicorp and Travelers Group are two examples where such 
arrangements failed. Other political issues involve the name of the surviving entity. Many banks have 
long histories and are reluctant to see their name, and the corporate culture it denotes, disappear. The 
location of the new headquarters and the composition of the board of directors of the surviving entity are 
also often hotly negotiated. 

When an agreement in principle is reached on a merger, the parties may memorialize that 
agreement in a letter of intent, which is followed by a more definitive merger agreement. The parties then 
prepare proxy materials for shareholder approval, and seek to obtain all necessary regulatory approvals. 
Due diligence investigations must be undertaken to assure the parties are receiving what they bargained 
for from each other. Due diligence involves an examination of the books and records of the company 
being acquired (or both parties in the event of a merger) and an inspection of important assets, 
particularly loans, to assure they are accurately represented. 

17[n.2] Nor does the fact that Congress amended the ECPA in 1996 to specifically exclude electronic 
funds transfers from the definition of an "electronic communication," see 18 U.S.C. § 2510(15) (1996), 
prevent Count I from stating a claim under § 2702(a)(1 ). That amendment did not take effect until 1996, 
well after the events giving rise to this case. 
18The FTC enforces consumer protection laws at the federal level, including antitrust laws, to ensure that 
markets are free from restrictions that harm consumers and that consumers are not subject to fraud, or 
unfair or deceptive business practices. The FTC enforces the GLBA privacy provisions and the FCRA as 
to entities subject to those laws that are not otherwise regulated by one of the federal bank regulatory 
agencies. 



Post merger operational issues must also be considered. An acquiring bank must determine how 
to combine its record keeping operations with those of the acquired bank. How will the two banks’ 
computer systems interface? Are there duplicative branch offices that need to be closed? Is it possible to 
merge check clearing and other operations to save expenses? How many people will be laid off and how 
will those decisions be made? 

Historically, an important issue in mergers was whether the "pooling of interests" or "purchase" 
method of accounting would be used to reflect the acquisition. That decision had a serious effect on 
future earnings. Under the purchase method, any premium paid over the book value of the assets of the 
newly acquired bank was treated as goodwill that was required to be amortized as a charge against 
earnings over a maximum period of forty years. That charge operated as an expense and reduced 
earnings. For that reason, acquiring banks usually preferred to account for an acquisition under an 
alternative accounting method, the pooling of interests approach. In a pooling, the balance sheets of the 
two banks are combined at book value. Thus, no premium or goodwill is recognized and there is no 
reduction of earnings by amortization. 

The pooling of interests method was criticized, however, for masking the actual accounting 
effect of an acquisition. In the early 1970s, the SEC attempted to require the use of the purchase 
method, but the agency’s efforts to impose such a rule were unsuccessful, even though the United 
States was one of few countries worldwide that permitted pooling. The debate continued and the 
Financial Accounting Standards Board (FASB), the body responsible for setting accounting standards, 
proposed in 1999 that the pooling of accounts method should no longer be used to account for an 
acquisition, requiring instead the purchase method, and reducing the goodwill amortization period from 
forty to twenty years. The FASB proposal met opposition, and the FASB later adopted a different 
approach, eliminating pooling of interests accounting treatment for all mergers initiated after June 30, 
2001, and eliminating the requirement that any goodwill resulting from the acquisition be amortized for all 
acquisitions consummated after June 30, 2001.19 Goodwill must, however, be assessed annually (or 
more frequently if certain circumstances warrant) and charged against earnings if it is found to be 
impaired. 

FASB’s new rule had disastrous effects at some companies. WorldCom, Inc. and Qwest 
Communications International were forced to take massive write-offs. Nortel Networks and JDS 
Uniphase Corp. collectively wrote off billions of dollars of merger goodwill. The AOL Time Warner 
merger proved to be unsuccessful, and FASB’s new rule forced the company to announce in 2001 that in 
2002 it would take a stunning $56 billion charge against earnings. 

C. Regulatory Approvals 

Bank mergers and acquisitions must be approved by the boards of directors and shareholders of 
the institutions. A particular combination cannot be effected, however, until regulatory approval is 
received. The Bank Merger Act sets forth the procedure for review of mergers or other acquisitions of 
banks. 12 U.S.C.A. § 1828(c). This statute requires the prior written approval by of the responsible bank 
regulatory agency.2° The agency must consider the effect of the combination on competition (discussed 
further below) and consider "financial and managerial resources and future prospects of the existing and 
proposed institutions, and the convenience and needs of the community to be served." 12 U.S.C.A. § 
1828(c)(5). Where a state chartered bank is involved in the combination, the state banking regulator 
must also approve the transaction. 

The Bank Holding Company Act requires the Fed’s prior written approval of any combination 

19The FACT Act also presents the federal response to the growing problems associated with identity 
theft. 
2°See Deborah Bach, AT & T Patent Settlement Worries Financial Firms, Am. Banker, Jan. 5, 2001, at 1 
(discussing AT & T’s settlement agreement with an inventor who holds patents on numerous systems 
commonly used by banks). 



involving a bank holding company. 12 U.S.C.A. § 1842. The approval standards based on an analysis of 
competition and the convenience and needs of the community are comparable to those under the Bank 
Merger Act.21 State corporate law is also relevant when two bank holding companies are merged. 

Questions and Notes 

1. The merger of many large banks raises competitive concerns, but one result has been a 
strengthening of regional banks outside New York City and the development of strong national 
franchises. Charlotte, North Carolina is now second only to New York City in banking assets. It was 
home to the second (Bank of America) and fourth (Wachovia) largest banks in the United States. Other 
regional banking giants include SunTrust Banks in Georgia. 

2. Do larger, well-capitalized banks pose a greater systemic threat than a large number of 
smaller, less well-capitalized banks? Compare the bank failures in the 1930s, where there were a 
number of spectacular large bank failures and thousands of small bank closings. 

ANTITRUST REVIEW 

Ch. 9 
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Section 4. Antitrust Review 

The standards for antitrust review to be conducted by the responsible bank regulatory agency 
are based on the Sherman Act and Clayton Act which govern combinations of nonbank businesses. The 
provisions of those statutes are virtually identical to the requirements of the Bank Merger Act and the 
Bank Holding Company Act. The responsible bank agency may not approve a combination "whose effect 
in any section of the country may be substantially to lessen competition." 12 U.S.C.A. §§ 1842(c)(1)(B) 
(BHCA) & 1828(c)(5)(B) (BMA). This standard mirrors section 7 of the Clayton Act. A unique aspect of 
bank combinations, however, is that the agency may approve a combination that would foreclose 
competition if "it finds that the anticompetitive effects of the proposed transaction are clearly outweighed 
in the public interest by the probable effect of the transaction in meeting the convenience and needs of 
the community to be served." 12 U.S.C.A. § 1842(c)(1)(B). 

Once the merger has been reviewed and approved by the responsible agency, the merger is 
stayed for thirty days to permit an opportunity for the Department of Justice to challenge the approval. 
The Justice Department conducts its own review of the merger during the responsible agency’s review. 
12 U.S.C.A. § 1828(c)(4), (6) & (7). This period is shortened to fifteen days if the Department of Justice 
has not commented adversely with respect to the merger’s effect on competition.2~ If the responsible 
agency denies approval of a merger or acquisition, the affected bank may seek judicial review. Irving 
Bank Corp. v. Board of Governors of the Federal Reserve System, 845 F.2d 1035 (D.C. Cir. 1988). If the 
agency approves the merger, but the Justice Department challenges it, court review of the Department 
of Justice action is de novo. United States v. First City National Bank of Houston, 386 U.S. 361 (1987). 

In conducting the antitrust review, the responsible bank agency and the Department of Justice 
consider the section of the country (geographic market) and the line of commerce (product market) in 
which competition is likely to be foreclosed by the combination. Then they assess the lessening of 
competition that will result in that geographic and product market to determine if the concentration after 
the merger will be impermissibly high. Certain factors may be urged by the merging parties as mitigating 
the decrease in competition. Often in concentrated markets, divestitures of various branches must be 

=1[n.5] See, e.g., OCC Bulletin 98-3, Technology Risk Management-Guidance for Bankers and 
Examiners (Feb. 4, 1998). 
==[n.6] 66 FR 8,616 (Feb. 1,2001). These guidelines implement the requirements of section 501(b)of 
GLBA, at 15 U.S.C. 6801. 



made to satisfy antitrust concerns. 

The Hart-Scott-Rodino Antitrust Improvements Act of 1976, 15 U.S.C. § 18a, establishes 
notification requirements and waiting periods for large acquisitions. When applicable, the statute requires 
notification to be made to the Justice Department and to the Federal Trade Commission (FTC). Most 
bank mergers and acquisitions are exempt from Hart-Scott-Rodino review if the transaction must be 
reviewed and approved by a federal banking regulator. The Gramm-Leach-Bliley Act (GLBA), however, 
extended application of Hart-Scott-Rodino to acquisitions of nonbank companies by financial holding 
companies and other transactions that do not require the prior approval of banking regulators. The 
Federal Trade Commission and the Department of Justice have issued an interpretation concerning 
mixed mergers where only the banking aspects of the merger are subject to bank regulatory agency 
review under GLBA. In such instances, only the non-bank portion of the merger will be subject to 
Hart-Scott-Rodino review. Federal Trade Commission Formal Interpretation No. 17, 65 Fed. Reg. 
17880 (April 5, 2000). 

A. Definition of the Relevant Market 

United States v. Philadelphia National Bank 

Supreme Court of the United States, 1963. 

374 U.S. 321. 

Mr. Justice BRENNAN delivered the opinion of the Court. 

* * * Commercial banks are unique among financial institutions in that they alone are permitted 
by law to accept demand deposits. This distinctive power gives commercial banking a key role in the 
national economy. For banks do not merely deal in, but are actually a source of, money and credit; when 
a bank makes a loan by crediting the borrower’s demand deposit account, it augments the Nation’s 
credit supply. Furthermore, the power to accept demand deposits makes banks the intermediaries in 
most financial transactions (since transfers of substantial moneys are almost always by check rather 
than by cash) and, concomitantly, the repositories of very substantial individual and corporate funds. The 
banks’ use of these funds is conditioned by the fact that their working capital consists very largely of 
demand deposits, which makes liquidity the guiding principle of bank lending and investing policies; thus 
it is that banks are the chief source of the country’s short-term business credit. 

Banking operations are varied and complex; "commercial banking" describes a congeries of 
services and credit devices.23 But among them the creation of additional money and credit, the 
management of the checking-account system, and the furnishing of short-term business loans would 
appear to be the most important. For the proper discharge of these functions is indispensable to a 
healthy national economy, as the role of bank failures in depression periods attests. 

The Philadelphia National Bank and Girard Trust Corn Exchange Bank are, respectively, the 
second and third largest of the 42 commercial banks with head offices in the Philadelphia metropolitan 
area, which consists of the City of Philadelphia and its three contiguous counties in Pennsylvania. The 
home county of both banks is the city itself; Pennsylvania law, however, permits branching into the 
counties contiguous to the home county, and both banks have offices throughout the four-county area. 
PNB, a national bank, has assets of over $1,000,000,000, making it (as of 1959) the twenty-first largest 
bank in the Nation. Girard, a state bank, is a member of the FRS and is insured by the FDIC; it has 
assets of about $750,000,000. Were the proposed merger to be consummated, the resulting bank would 
be the largest in the four-county area, with (approximately) 36% of the area banks’ total assets, 36% of 
deposits, and 34% of net loans. It and the second largest (First Pennsylvania Bank and Trust Company, 
now the largest)would have between them 59% of the total assets, 58% of deposits, and 58% of the net 
loans, while after the merger the four largest banks in the area would have 78% of total assets, 77% of 

23[n.7] Comptroller’s Handbook, Other Income Producing Activities: Internet Banking (Oct. 1999). 



deposits, and 78% of net loans. * * * 

Appellees contended below that the Bank Merger Act, by directing the banking agencies to 
consider competitive factors before approving mergers, 12 U.S.C. (1958 ed., Supp. IV) § 1828 (c), 
immunizes approved mergers from challenge under the federal antitrust laws. We think the District Court 
was correct in rejecting this contention. No express immunity is conferred by the Act. Repeals of the 
antitrust laws by implication from a regulatory statute are strongly disfavored, and have only been found 
in cases of plain repugnancy between the antitrust and regulatory provisions. * * * 

The statutory test is whether the effect of the merger "may be substantially to lessen 
competition" "in any line of commerce in any section of the country." We analyzed the test in detail in 
Brown Shoe Co. v. United States, 370 U.S. 294, and that analysis need not be repeated or extended 
here, for the instant case presents only a straightforward problem of application to particular facts. 

We have no difficulty in determining the "line of commerce" (relevant product or services market) 
and "section of the country" (relevant geographical market)in which to appraise the probable competitive 
effects of appellees’ proposed merger. We agree with the District Court that the cluster of products 
(various kinds of credit) and services (such as checking accounts and trust administration) denoted by 
the term "commercial banking," composes a distinct line of commerce. Some commercial banking 
products or services are so distinctive that they are entirely free of effective competition from products or 
services of other financial institutions; the checking account is in this category. Others enjoy such cost 
advantages as to be insulated within a broad range from substitutes furnished by other institutions. For 
example, commercial banks compete with small-loan companies in the personal-loan market; but the 
small-loan companies’ rates are invariably much higher than the banks’, in part, it seems, because the 
companies’ working capital consists in substantial part of bank loans. Finally, there are banking facilities 
which, although in terms of cost and price they are freely competitive with the facilities provided by other 
financial institutions, nevertheless enjoy a settled consumer preference, insulating them, to a marked 
degree, from competition; this seems to be the case with savings deposits. In sum, it is clear that 
commercial banking is a market "sufficiently inclusive to be meaningful in terms of trade realities." Crown 
Zellerbach Corp. v. Federal Trade Comm’n, 296 F.2d 800, 811 (C. A. 9th Cir. 1961). * * * 

[T]he four-county area in which appellees’ offices are located would seem to be the relevant 
geographical market. Cf. Brown Shoe Co., supra, at 338-339. In fact, the vast bulk of appellees’ 
business originates in the four-county area. Theoretically, we should be concerned with the possibility 
that bank offices on the perimeter of the area may be in effective competition with bank offices within; 
actually, this seems to be a factor of little significance. * * * 

Having determined the relevant market, we come to the ultimate question under § 7: whether the 
effect of the merger "may be substantially to lessen competition" in the relevant market. Clearly, this is 
not the kind of question which is susceptible of a ready and precise answer in most cases. It requires not 
merely an appraisal of the immediate impact of the merger upon competition, but a prediction of its 
impact upon competitive conditions in the future; this is what is meant when it is said that the amended § 
7 was intended to arrest anticompetitive tendencies in their "incipiency." See Brown Shoe Co., supra, at 
317, 322. Such a prediction is sound only if it is based upon a firm understanding of the structure of the 
relevant market; yet the relevant economic data are both complex and elusive. And unless businessmen 
can assess the legal consequences of a merger with some confidence, sound business planning is 
retarded. So also, we must be alert to the danger of subverting congressional intent by permitting a too- 
broad economic investigation. And so in any case in which it is possible, without doing violence to the 
congressional objective embodied in § 7, to simplify the test of illegality, the courts ought to do so in the 
interest of sound and practical judicial administration. This is such a case. We noted in Brown Shoe Co., 
supra, at 315, that "the dominant theme pervading congressional consideration of the 1950 amendments 
[to § 7] was a fear of what was considered to be a rising tide of economic concentration in the American 
economy." This intense congressional concern with the trend toward concentration warrants dispensing, 
in certain cases, with elaborate proof of market structure, market behavior, or probable anticompetitive 
effects. Specifically, we think that a merger which produces a firm controlling an undue percentage share 
of the relevant market, and results in a significant increase in the concentration of firms in that market, is 



so inherently likely to lessen competition substantially that it must be enjoined in the absence of 
evidence clearly showing that the merger is not likely to have such anticompetitive effects. See United 
States v. Koppers Co., 202 F. Supp. 437 (D.C.W.D. Pa. 1962). 

The merger of appellees will result in a single bank’s controlling at least 30% of the commercial 
banking business in the four-county Philadelphia metropolitan area. Without attempting to specify the 
smallest market share which would still be considered to threaten undue concentration, we are clear that 
30% presents that threat. Further, whereas presently the two largest banks in the area (First 
Pennsylvania and PNB) control between them approximately 44% of the area’s commercial banking 
business, the two largest after the merger (PNB-Girard and First Pennsylvania) will control 59%. Plainly, 
we think, this increase of more than 33% in concentration must be regarded as significant. * * * 

The judgment of the District Court is reversed and the case remanded with direction to enter 
judgment enjoining the proposed merger. 

Mr. Justice WHITE took no part in the consideration or decision of this case. Mr. Justice 
HARLAN, whom Mr. Justice STEWART joins, dissents. * * * 

United States v. Connecticut National Bank 

Supreme Court of the United States, 1974. 

418 U.S. 656. 

Mr. Justice POWELL delivered the opinion of the Court. 

This case concerns the legality of a proposed consolidation of two nationally chartered 
commercial banks operating in adjoining regions of Connecticut. The United States brought a civil 
antitrust action challenging the consolidation under § 7 of the Clayton Act, 38 Stat. 731, as amended, 15 
U.S.C. § 18. Following a lengthy trial and on the basis of extensive findings and conclusions, the United 
States District Court for the District of Connecticut dismissed the Government’s complaint. The 
Government brought a direct appeal pursuant to the Expediting Act, 32 Stat. 823, as amended, 15 
U.S.C. § 29, and the Court noted probable jurisdiction, 414 U.S. 1127 (1974). 

The banks desiring to consolidate, Connecticut National Bank (CNB) and First New Haven 
National Bank (FNH), have offices in contiguous areas in the southwestern portion of Connecticut. CNB 
maintains its headquarters in the town of Bridgeport, which is situated on the Long Island Sound 
approximately 60 miles from New York City. CNB is the fourth largest commercial bank in the State. At 
year-end 1972, it held 6.2% of the deposits in commercial banks in Connecticut. CNB operates 51 
offices located in Bridgeport and nearby towns in the extreme southwest section of Connecticut. 

FNH has its headquarters in the town of New Haven, approximately 19 miles to the northeast of 
Bridgeport along the Long Island Sound. FNH is the eighth largest commercial bank in Connecticut. At 
the end of 1972, it held 4.1% of commercial bank deposits in the State. FNH operates 22 bank offices in 
New Haven and surrounding towns. 

In Connecticut as a whole at the end of 1971, the five largest commercial banks held 61% and 
the 10 largest commercial banks held 83% of the deposits in such banks in the State. Two large 
commercial banks based in Hartford, Connecticut Bank & Trust Co. of Hartford and Hartford National 
Bank, operate essentially statewide. At year-end 1972, they had 41% of the total commercial bank 
deposits held by Connecticut banks. 

CNB and FNH both have offices and are in direct competition in a so-called "four-town area" 
located between Bridgeport and New Haven. 

The banks assured the District Court, however, that in implementing the consolidation they 



would divest themselves of a sufficient number of offices in the four-town area to render insignificant the 
degree of overlap of their areas of actual operation. The District Court held that this divestiture plan 
eliminated any antitrust difficulties presented by the merger of direct competitors. The United States has 
not pursued the point on appeal. Accordingly, the case has been presented to us strictly as a geographic 
market extension merger on the part of both banks. The proposed consolidation would join the banks 
under FNH’s national charter (with headquarters in Bridgeport). It would have no effect on the number of 
banks operating in either the Bridgeport or New Haven area. * * * 

The District Court concluded that the appropriate "line of commerce" within the meaning of § 7 
included both commercial banks and savings banks. The court recognized that its conclusion departed 
from this Court’s holdings in, e. g., United States v. Phillipsburg National Bank, 399 U.S. 350, 359-362 
(1970), and United States v. Philadelphia National Bank, 374 U.S. 321,356-357 (1963). But in the 
District Court’s view the pronouncements in Phillipsburg National Bank and Philadelphia National Bank 
"were not intended to be ironclad, hard and fast rules which require a court to don blinders to block out 
the true competitive situation existing in every set of circumstances." 362 F.Supp., at 280. * * * 

Two of the District Court’s reasons may be dealt with briefly. The court erred as a matter of law 
in concluding that the absence of a "line of commerce" phrase in the Bank Merger Act of 1966 alters 
traditional standards under § 7 of the Clayton Act for defining the relevant product market in a bank 
merger case. United States v. Third National Bank, 390 U.S. 171,182 n. 15 (1968). See Phillipsburg 
National Bank, 399 U.S., at 359-362. Moreover, the absence of significant competition from savings 
banks in Philadelphia National Bank, supra, and Phillipsburg National Bank, supra, is not determinative. 
The commercial banks in both of those cases faced significant competition from savings and loan 
associations and other credit institutions. The Court in both instances nevertheless viewed the business 
of commercial banking as sufficiently distinct from other credit institutions to merit treatment as a 
separate "line of commerce" under § 7. Analogous distinctions, although perhaps not as sharply defined, 
are controlling here. 

We believe that the District Court overestimated the degree of competitive overlap that in fact 
exists between savings banks and commercial banks in Connecticut. To be sure, there is a large 
measure of similarity between the services marketed by the two categories of banks. In our view, 
however, the overlap is not sufficient at this stage in the development of savings banks in Connecticut to 
treat them together with commercial banks in the instant case. Despite the strides that savings banks in 
that State have made toward parity with commercial banks, the latter continue to be able to provide a 
cluster of services that the former cannot, particularly with regard to commercial customers, and this 
Court has repeatedly held that it is the unique cluster of services provided by commercial banks that sets 
them apart for purposes of § 7. 

* * * From the vantage point of at least one significant consumer of bank services--the 
commercial enterprise--commercial banks in Connecticut offer a "cluster of products and services" that 
their savings bank counterparts do not. The facts of this case indicate that the differences in what 
commercial banks in the State can offer to that important category of bank customers are sufficient to 
establish commercial banking as a distinct line of commerce. * * * 

We do not say, and Phillipsburg National Bank, supra, and Philadelphia National Bank, supra, 
do not say, that in a case involving a merger of commercial banks a court may never consider savings 
banks and commercial banks as operating in the same line of commerce, no matter how similar their 
services and economic behavior. At some stage in the development of savings banks it will be unrealistic 
to distinguish them from commercial banks for purposes of the Clayton Act. In Connecticut, that point 
may well be reached when and if savings banks become significant participants in the marketing of bank 
services to commercial enterprises. But, in adherence to the tests set forth in our earlier bank merger 
cases, which we are constrained to follow, we hold that such a point has not yet been reached. 
Accordingly, on remand the District Court should treat commercial banking as the relevant product 
market. 

The District Court ruled that the relevant geographic market, or "section of the country," under § 



7, is the State as a whole. We think the District Court erred on this point for several reasons. If the State 
were the relevant geographic market, it would then be appropriate to analyze this not as a potential- 
competition case but as a direct-competition case involving the consolidation of two firms holding an 
aggregate market share of approximately 10%. Even if this figure is "shaded" by a factor of 10% to 
account for the influence of banks in New York, the consolidation of CNB and FNH would create a firm 
holding a 9% share of statewide commercial-bank deposits. Mergers between direct competitors 
producing smaller shares of less concentrated markets have been held illegal under § 7. 

The State cannot be the relevant geographic market, however, because CNB and FNH are not 
direct competitors on that basis (or for that matter on any other basis pertinent to this appeal). The two 
banks do not operate statewide, nor do their customers as a general rule utilize commercial banks on 
that basis. The offices of the two banks are restricted to adjoining sections of the southwest segment of 
Connecticut. Although the two banks presumably market a small percentage of their loans to large 
customers on a statewide or broader basis, it is undoubtedly true that almost all of their business 
originates locally. For example, "about 88% of CNB’s total deposit business derive[s] from the towns in 
which CNB has offices." 362 F.Supp., at 250. As the District Court noted in a finding that is inconsistent 
with its conclusion on the appropriate section of the country, "[c]ommon sense ... would indicate that the 
relevant market areas of CNB and FNH generally coincide with where each has established branch 
offices." Ibid. 

* * * In recognition of the local character of the great majority of commercial bank activities, 
Philadelphia National Bank indicated that the relevant geographic market in bank-merger cases must be 
drawn narrowly to encompass the area where "the effect of the merger on competition will be direct and 
immediate." Id., at 357. Moreover, the geographic market must be delineated in a way that takes into 
account the local nature of the demand for most bank services. It "must be charted by careful selection 
of the market area in which the seller operates, and to which the purchaser can practicably turn for 
[alternatives]...." Id., at 359 (citations, internal quotations, and italics omitted). Because the economic 
scale of separate categories of consumers of bank services will vary, a workable compromise must be 
struck "to delineate the area in which bank customers that are neither very large nor very small find it 
practical to do their banking business...." Id., at 361. 

On remand the District Court must determine pursuant to the localized approach denoted above 
the geographic market in which CNB operates and to which the bulk of its customers may turn for 
alternative commercial bank services. It must do the same with regard to FNH, for this case presents the 
unusual fact situation of a consolidation of two banks, each with a history of de novo geographic 
expansion, rather than the acquisition of a geographically stable bank as in Marine Bancorporation, ante, 
p. 602. The task is important, because the definition of the respective geographic markets determines 
the number of alternative avenues of entry theoretically open to CNB in piercing FNH’s area of significant 
competitive influence and vice versa. * * * 

The judgment is vacated and the case is remanded for further consideration consistent with this 
opinion. 

Justice WHITE, with whom Justices DOUGLAS, BRENNAN, and MARSHALL join, concurs in 
part and dissents in part. * * * 

Lissa Lamkin Broome The Influence of Enhanced Thrift Institution Powers on Commercial 
Bank Market Expansion 

67 N.C.L. Rev. 795 (1989). 

* * * As demonstrated by Connecticut National Bank and Phillipsburg National Bank, in certain 
circumstances the OCC was willing to include thrifts as participants in the product market in evaluating 
the antitrust consequences of a commercial bank merger. Although the Supreme Court rebuffed these 
efforts, the federal banking agencies now routinely consider thrift institutions as competitors of 
commercial banks and include thrift institutions in the product market. The federal banking agencies 



have justified the addition of thrifts to the product market by the statutory enhancement of the powers of 
thrift institutions in the early 1980s, a development subsequent to the Supreme Court’s 1974 Connecticut 
National Bank decision refusing to include savings banks in the product market. 

In recent merger decisions the OCC has conducted its analysis of the effect of the proposed 
merger on competition by including all "depository institutions" in the product market. The FDIC has also 
defined the product market broadly to include thrift institutions. The FRB has been willing to consider 
thrift institutions as competitors of commercial banks, but it normally includes only fifty percent of thrift 
institution deposits in the product market. 

The Department of Justice, however, has abandoned the single product market composed of the 
cluster of commercial banking products and services in favor of a separate consumer (or retail) market 
and a business (or wholesale) market, each of which is composed of separate banking services that may 
themselves constitute relevant product markets. Thrift institutions providing comparable services are 
included in each separate product market. In the consumer banking market, the Department includes 
one hundred percent of the deposits of thrift institutions in its market share calculations. In the business 
banking market, however, the Department includes only twenty percent of the deposits of thrift 
institutions. * * * 

The standards applied by the regulators for measuring the anti-competitive effects of bank 
mergers continued to evolve. In 1995, the Department of Justice began applying a 2 percent commercial 
loan-to-asset ratio test. If the ratio of a bank or thrift’s commercial and industrial loans to total assets is 
less than 2 percent, the thrift or bank is not included in the Department’s analysis. If the thrift or bank’s 
ratio exceeds 2 percent, its deposits are included in the market analysis at 100 percent. In contrast, the 
Fed will discount thrift deposits from 50 percent to 100 percent as determined by its commercial loan-to- 
asset ratio, which slides on a scale from 3 to 6 percent.24 

B. Convenience and Needs of the Community 

County National Bancorporation v. Board of Governors of the Federal Reserve System 

United States Court of Appeals, Eighth Circuit, 1981 (en banc). 

654 F.2d 1253. 

HENLEY, Circuit Judge. 

County National Bancorporation (County National) and its nonoperating subsidiary, TGB Co., 
seek review of an order of the Board of Governors of the Federal Reserve System (Board) denying their 
applications to acquire control of T. G. Bancshares Co. (TG) under the Bank Holding Company Act of 
1956 (BHCA), as amended, 12 U.S.C. § 1841 et seq. * * * 

County National, generally recognized as a "suburban bank" and headquartered in St. Louis 
County, Missouri, is the tenth largest banking organization in the State of Missouri and the sixth largest 
banking organization in the St. Louis market. County National controls five banks with aggregate 
deposits of approximately 333.7 million dollars, representing around 1.6 per cent of the total deposits in 
commercial banks in the state and 3.2 per cent of the commercial bank deposits in the St. Louis market. 
County National’s largest subsidiary or "lead" bank is the St. Louis County Bank which is one of the 
seven largest banks in the St. Louis market. 

TG, generally recognized as a "city" bank and headquartered in the City of St. Louis, is the 

24Megan J. Ptacek, On-Line Banking: Study Finds Web Banks at Disadvantage, Am. Banker, June 13, 
2000, at 14 (citing a report from a consulting firm, A.T. Kearney Inc.). 



thirteenth largest banking organization in the state and the tenth largest banking organization in the St. 
Louis market. TG controls three subsidiary banks with aggregate deposits of approximately 225.6 million 
dollars which represent around 1.1 per cent of the total commercial deposits in the state and 2.3 per cent 
of the total commercial deposits in the St. Louis market. TG’s largest subsidiary or "lead" bank is the 
Tower Grove Bank & Trust Co. (Tower Grove Bank) which has deposits of over 150 million dollars and is 
among the seven largest banks in the St. Louis market. * * * 

The proposed merger would result in County National becoming the seventh largest banking 
organization in the state with 2.7 per cent of the total state-wide commercial bank deposits and the fourth 
largest banking organization in the St. Louis banking market with 5.6 per cent of the total market 
deposits. 

* * * In determining whether to approve a proposed transaction, the Board is directed under 
section 3(c), 12 U.S.C. § 1842(c), as amended, to consider various matters including questions whether 
the proposal will violate certain antitrust standards. 

Applying the statute to the present case, the Board by a divided vote denied the petitioners’ 
applications. The Board found that the merger, if allowed, would result in the elimination of existing 
competition between two aggressive and effective competitors and a harmful concentration of banking 
resources in the state as well as in the St. Louis banking market. The Board further determined that 
these adverse effects would not be offset by compensating benefits. The Board, however, did not 
affirmatively find that the proposed merger would violate the antitrust standards set forth in section 
3(c)(1) and (2). 

Petitioners contend that the Board may not consider anticompetitive factors more stringent than 
those mandated in sections 3(c)(1) and 3(c)(2). The Board, on the other hand, has taken the position 
that it may deny an acquisition on competitive grounds absent a finding of specific antitrust violations. 

As originally enacted, the BHCA provided no definition of "convenience and needs" of the 
community, and section 3(c) did not emphasize specific antitrust standards. Instead, section 3(c) 
provided standards requiring the Board to consider various factors including the preservation of 
competition within the banking field. 

In 1966, however, the language was amended to its present form. The legislative history of the 
provision indicates that the language was changed to conform the standards governing Board review of 
cases involving bank holding companies to the standards governing review by the Federal Deposit 
Insurance Corporation in cases involving mergers of individual banks under section 5 of the Bank 
Merger Act (BMA), 12 U.S.C. § 1828(c)(5), as amended. See S.Rep.No.1179, 89th Cong., 2d Sess... 
The language of section 3(c) of the BHCA is thus virtually identical to that of section 5 of the BMA. 

The language of section 3(c) also closely parallels the language of certain antitrust standards. 
The antimonopoly language found in section 3(c)(1) is, of course, derived from section 2 of the Sherman 
Act. 15 U.S.C. § 2. Moreover, the language found in section 3(c)(2) incorporates, in part, other antitrust 
standards. The phrase "may be substantially to lessen competition, or to tend to create a monopoly" is 
identical to the standard imposed by section 7 of the Clayton Act, 15 U.S.C. § 18, while the "in restraint 
[ofJ trade" clause is lifted from section 1 of the Sherman Act, 15 U.S.C. § 1. Congress’ substitution of 
specific competitive standards in the 1966 amendment for the general "preservation of competition" 
language used in the BHCA of 1956 arguably is strong indication that the antitrust standards were 
intended to be the sole measure of the competitive effects of a proposed transaction. 

The thrust of the four-hour long debate of the 1966 amendment to the BMA on the House floor 
focused on whether the antitrust standards set out in section 1 of the Sherman Act and section 7 of the 
Clayton Act should be strictly applied to the banking industry or whether a "convenience and needs of 
the community" exception should be created. 112 Cong. Rec. 2440-67 (1966). Although the debate 
centered around the language of subsection B of section 5 of the BMA, there is no indication in the 
statute or its legislative history that the "convenience and needs of the community" language was 



intended to mean something different when used in subsection B than when it was used, only a few lines 
later, in the last sentence of section 5. Indeed, the Congressmen participating in the debate repeatedly 
spoke in terms of balancing the "competitive factor" against the "convenience and needs of the 
community." 112 Cong. Rec. 2440-67 (1966). Thus, while many Congressmen perceived competition, in 
this sense, to be a factor separate and distinct from the "convenience and needs of the community," only 
two, Congressmen Weltner and Todd, who opposed the statutory language of "convenience and needs 
of the community" and who voted in the minority, indicated in their statements that competition was part 
of the "convenience and needs of the community." See 112 Cong. Rec. 2457-59. 

Two concerns developed after 1960 which Congress addressed with the 1966 amendment to 
the Bank Merger Act. The first was that bank regulatory agencies approved 90% of all merger 
applications filed between 1960 and 1966, 112 Cong. Rec. 2444 (remarks of Congressman Reuss), 
even though the 1960 BMA was passed to control the concentration of banking resources and the 
resulting decline in the number of commercial banks caused by unregulated mergers and consolidations. 
H.R. Rep. No.1416, 86th Cong., 2d Sess. Congress perceived the cause of this problem to be that 
competition was only one of six equally weighted factors which the agencies were required to consider 
and was not given special emphasis by the BMA. See H.R. Rep. No.1221,89th Cong., 2d Sess., 112 
Cong. Rec. 2441 (1966) (remarks of Congressman Patman). * * * 

The second concern arose from the Supreme Court decision in United States v. Philadelphia 
National Bank, 374 U.S. 321 (1963). In that case the Court held that asset acquisition-type mergers are 
within the ambit of the Clayton Act and that bank mergers which violate the anticompetitive standards of 
that Act cannot be validated on the ground that they would benefit the overall public interest. This 
decision is inconsistent with Congress’ recognition in 1960 that some mergers are beneficial to the 
overall public interest even though they violate the antitrust laws. H.R. Rep. No. 1416, 86th Cong., 2d 
Sess. (1960). 

Congress sought to correct these two problems with the 1966 amendment to the BMA. The 
1966 amendment created new standards by which the bank regulatory agencies are to evaluate 
applications and by which the courts subsequently evaluate the legality of mergers in antitrust actions 
brought by the Justice Department. Both the agencies and the courts must uniformly apply the same 
standards. 12 U.S.C. § 1828(c)(7)(B); H.R. Rep. No.1221,89th Cong., 2d Sess. (1966). See 12 U.S.C. § 
1849(b). These new standards give competition preeminent consideration by mandating that the 
agencies and courts first determine whether the proposed transaction violates the antitrust laws. They 
restrict an agency’s discretion to approve transactions that have anticompetitive effects; thus, the 
standards foster Congress’ desire to increase competition in the banking industry. It follows that a 
question is raised under the 1966 BMA amendment as to how far an agency may go to increase 
competition; may an agency, in its discretion, promulgate rules that promote a more competitive banking 
market than do the antitrust laws. The answer lies in Congress’ method of correcting the problem 
created by Philadelphia National Bank. 

By creating the "convenience and needs of the community" exception, Congress again 
recognized that some mergers that violate the antitrust laws are nevertheless in the public interest and 
that strict application of the antitrust laws by the courts is inappropriate for the banking industry. The 
exception requires the courts to mitigate the harsh consequences of strictly applying the antitrust laws. 
Given this purpose of the convenience and needs exception, it cannot be interpreted to allow the courts 
to apply a competitive standard that is more stringent than the antitrust standards. Since Congress 
specifically said that the courts and agencies are to apply identical standards, the conclusion must be 
that, like the courts, the bank regulatory agencies may not, in their discretion, apply a competitive 
standard that is more stringent than the antitrust standards. 

In evaluating a proposed bank holding company transaction under its statutory mandate, the 
Board is first required to determine if a proposed transaction violates these antitrust provisions. If the 
proposed transaction "would result in a monopoly or ... be in furtherance of any combination or 
conspiracy to monopolize or to attempt to monopolize the business of banking in any part of the United 
States," the Board must deny approval. Moreover, if the proposed transaction may have the effect 



"substantially to lessen competition," or "tend to create a monopoly," or "be in restraint [of] trade," the 
Board is again required to deny approval unless it finds that the anticompetitive effects of the proposed 
transaction "are clearly outweighed in the public interest" by the likelihood that the acquisition will further 
the convenience and needs of the community to be served. Finally, the closing sentence of section 3(c) 
directs that "in every case," the Board should consider various factors including the question whether the 
proposed transaction will serve the convenience and needs of the community. * * * 

In sum, we hold that so far as anticompetitive factors are concerned the Board is limited to 
consideration of violations of the antitrust standards contained in section 3(c)(1) and (2) as it is under 
section 5 of the BMA. 

It follows that the decision of the Board should be, and it is, vacated, and the cause remanded. 
Since the Board proceeded initially at least in part under an erroneous interpretation of legal criteria to 
be applied, we remand for de novo consideration of petitioners’ application not inconsistent with this 
opinion. 

HEANEY, Circuit Judge, with whom BRIGHT and McMILLIAN, Circuit Judges, join, dissents. * * 

C. Market Concentration 

Lissa Lamkin Broome The Influence Of Enhanced Thrift institution Powers on Commercial 
Bank Market Expansion 

67 N.C.L. Rev. 795 (1989). 

* * * Although there are "no definite quantitative or qualitative tests ... to determine whether [a 
merger] may ’substantially’ lessen competition," market share figures and other relevant factors such as 
barriers to entry by new competitors help to gauge a merger’s probable effect on competition. Thus, the 
applicable federal banking agency and the Department of Justice consider the market shares of the 
parties to the merger and the market shares of other participants in the same market. Market share 
figures reflect the extent to which the market is concentrated and the extent to which consummation of 
the proposed merger will increase market concentration. The more concentrated a market is, the more 
likely it is that one participant or a small group of participants could successfully exercise market power. 

In 1984 the Department of Justice issued revised merger guidelines applicable to mergers 
between all types of businesses.2s These guidelines endorse the use of the HerfindahI-Hirschman Index 
(HHI) as a measure of market concentration. The federal banking agencies also use the HHI in 
measuring market concentration. The HHI figures measure the presence of all firms in the market and 
give proportionately greater weight to those firms with large market shares. To calculate the HHI figures, 
the market share of each firm in the market is determined. Traditionally the market shares of banks have 
been approximated by the percentage of deposits held by each bank in the relevant geographic market. 
The individual market share percentages are squared and then summed. The resulting number is the 
HHI for the premerger market. The same calculation is then performed assuming that the proposed 
merger has taken place to determine the postmerger HHI. * * * 

The Department of Justice’s merger guidelines state that it is likely to challenge a merger as 
anticompetitive if the merger would increase the HHI by over 50 points and would result in a postmerger 
HHI of over 1800 points. The Department has indicated, however, that it will challenge a bank merger 
with a post-merger HHI of over 1800 points only if the merger would increase the HHI by over 200 
points. The Department has explained that it uses higher-than-normal HHI thresholds for bank mergers 

2SThomas P. Vartanian, Robert H. Ledig & Ylanda Demianczuk, Echoes of the Past With Implications for 
the Future: The Stamp Payments Act of 1862 and Electronic Commerce 
<LT>www.ffhsj.com/bancmail/bmarts/stampart.htm<GT>. 



to take account of "the competitive effect of limited-purpose lenders and other non-depository financial 
entities" that are not otherwise specifically considered in the HHI calculation. * * * 

The most recent Department of Justice Guidelines for Horizontal Mergers may be found at 
<LT>www.usdoj.gov/atr/public/guidelines/hmg.htm<GT> (issued Apr. 2, 1992 and revised Apr. 8, 1997). 
The Fed has continued to increase its concentration tolerance. It now usually does not challenge a 
merger unless the post-merger HHI exceeds 2200 and the merger increased the HHI in the market by 
over 250 points. To make this HHI analysis easier for merging banks, the Office off the Comptroller of 
the Currency (OCC) created a computer based program for merger applicants that computes the HHI. 
OCC Advisory Letter, AL 95-4 (July 18, 1995). 

Board of Governors of the Federal Reserve System, Division of Research and Statistics26 

June 2,1997. 

The factors considered in evaluating the competitive effects of proposed horizontal bank 
mergers and acquisitions include: 

1. An initial screening of structural effects. 

2. Potential competition. 

3. Thrift institutional competition. 

4. Competitive viability of the firm to be acquired. 

5. Economic conditions in the market and the need for exit. 

6. Competition from other financial institutions in the market. 

7. Competition from out-of-market financial institutions. 

8. Financial weakness of the firm to be acquired. 

9. Market shares of leading firms. 

10. The post-merger level and trends in market competition. 

11. Economies of scale in small mergers. 

12. Other factors unique to the market. 

Every proposed merger is subjected to an initial screening in which structural effects are 
examined. Any or all of the remaining eleven factors are considered only in instances where the 
structural effects of a merger suggest that the effect on competition may be substantially adverse. Each 
of factors 2 through 12 may weigh in favor of approval or in favor of denial of a proposal, given the 
structural conditions found to exist in a market. Some elaboration on each of the factors is provided 
below. 

Factor 1. This is an initial screening device. If the resulting Herfindahl index is greater than 1800 
and, at the same time, the change in the Herfindahl index is more than 200, an application receives a 

261t is estimated that banks own around $91 billion of U.S. real estate. Mid-Tiers Find Value in What Lies 
Beneath, US Banker 51 (Dec. 2006). 



more detailed analysis. If the Herfindahl index is under 1800 or the change is less than 200, and the 
resulting market share is less than 35 percent, the application is usually eligible for processing under 
delegated authority. This expedited procedure does not involve an intensive investigation of competition 
in a market or an analysis of the other factors relating to competition. These structural indexes are 
calculated with 50 percent of thrift deposits included. 

Factor 2. If certain conditions exist, potential competition may be given significant weight. For 
example, if the relevant market is judged to be attractive for entry, there has been recent nonincidental 
entry, and there are limited legal impediments to entry, this weighs toward approval. If a market is 
unattractive for entry or there are significant impediments to entry, due to factors such as small market 
size, little if any weight is given to potential competition. 

Factor 3. If there is substantial similarity between banks and thrifts in a market, more than 50 
percent of thrift deposits may be included in the calculation of structural indexes. The exact percentage 
of thrift deposits included depends, in large part, on the degree to which thrifts are exercising their 
commercial lending, transactions account, and consumer lending powers. 

Factor 4. If the firm to be acquired is, by all indications, a weak competitor, this might diminish 
the significance of the structural indexes. The profitability and market share of the firm over time are 
among the factors considered in evaluating its viability. 

Factor 5. If the fundamental, long-term economic conditions in a given market appear to be 
deteriorating, and if the market appears to be unable to support existing financial institutions, structural 
considerations may be given less weight than usual. This factor is most likely to be relevant in rural 
markets. Among the criteria examined are changes in population, income, deposits, and employment in 
the market, as well as profitability of banks in the market. 

Factor 6. If competition from other depository institutions such as credit unions, industrial banks, 
or co-operative banks is unusually intense, this lends some weight in favor of approval. Lack of 
membership restrictions for credit unions or the provision of commercial loans by any nonbank 
depository institutions are important considerations. 

Factor 7. If it can be demonstrated that competition from out-of-market banks or nonbank 
competitors is unusually strong, for some reason, such as the presence of a unique type of institution or 
a demographically unique community, this weighs toward approval. 

Factor 8. If it can be substantiated that the firm to be acquired is in imminent danger of failing, 
this weighs toward approval. This is especially true if it is demonstrated that other, less anticompetitive 
options for purchase of the failing institution do not exist. 

Factor 9. If a market is dominated by one or two firms with unusually large market shares, this is 
considered a negative factor that weighs against approval of acquisitions involving one of the dominant 
firms. 

Factor 10. If the resulting level of the HHI substantially exceeds 1800, this may raise questions 
about the competitive effects of a merger regardless of the magnitude of the change in the HHI. 

Factor 11. If the resulting banking organization is less than roughly about $100 million is assets, 
economies of scale weigh toward approval unless the economies could be substantially achieved in a 
less anticompetitive manner. 

Factor 12. If there are other relevant factors unique to a market, they are given consideration in 
the analysis of competition. These factors might include a large amount of government deposits with 
restricted use and indications of unusual competitive behavior. * * * 



The Fed’s concern with potential competition in Factor 2 should be contrasted with the proposed 
guidelines it published in 1982. Those guidelines set forth standards for evaluating whether a bank 
merger would discourage "potential" competition in the affected market in addition to the analysis of 
effects on existing competition.2~ The Fed later withdrew that proposal because changes in interstate 
banking restrictions and thrift powers had relaxed the barriers to potential competition that were the 
focus of the Fed’s concern.28 

Federal Reserve Board of Governors Order Approving the Merger of Bank 

Dec. 10, 1997. 

84 Fed. Res. Bull. 129. 

holding Companies 

NationsBank Corporation and NB Holdings Corporation (collectively, "NationsBank"), bank 
holding companies within the meaning of the Bank Holding Company Act ("BHC Act"), have requested 
the Board’s approval under section 3 of the BHC Act (12 U.S.C. § 1842) to merge with Barnett Banks, 
Inc., Jacksonville, Florida ("Barnett"), and thereby acquire Barnett’s subsidiary banks, Barnett Bank, 
National Association, Jacksonville, Florida ("Barnett Bank"), and Community Bank of the Islands, 
Sanibel, Florida ("Community Bank"). NationsBank also has requested the Board’s approval under 
section 4(c)(8) of the BHC Act and section 225.24 of the Board’s Regulation Y to acquire the nonbanking 
subsidiaries of Barnett and thereby engage in the nonbanking activities. 

NationsBank, with total consolidated assets of approximately $240.4 billion, is the fifth largest 
commercial banking organization in the United States, controlling approximately 5 percent of total 
banking assets of insured commercial banks in the nation ("total banking assets"). The subsidiary banks 
of NationsBank operate in North Carolina, Arkansas, Delaware, the District of Columbia, Florida, 
Georgia, Illinois, Iowa, Kansas, Kentucky, Missouri, Maryland, New Mexico, Oklahoma, South Carolina, 
Tennessee, Texas, and Virginia. NationsBank also engages through other subsidiaries in a number of 
permissible nonbanking activities. Barnett, with total consolidated assets of approximately $44.7 billion, 
is the 23rd largest commercial banking organization in the United States, controlling less than 1 percent 
of total banking assets in the United States. Barnett owns one subsidiary bank that operates in Florida 
and Georgia and another that operates in Florida, and engages through subsidiaries in a variety of 
permissible nonbanking activities. * * * 

On consummation of the proposal, and accounting for all proposed divestitures, NationsBank 
would become the third largest commercial banking organization in the United States, with total 
consolidated assets of approximately $285.1 billion, representing approximately 5.9 percent of total 
banking assets in the United States. NationsBank also would control 29.6 percent and 18.4 percent of 
the total deposits held by insured depository institutions ("total deposits") in Florida and Georgia, 
respectively 

Section 3(d) of the BHC Act, as amended by Section 101 of the Riegle-Neal Interstate Banking 
and Branching Efficiency Act of 1994 ("Riegle-Neal Act"), allows the Board to approve an application by 
a bank holding company to acquire control of a bank located in a state other than the home state of such 
bank holding company, if certain conditions are met. For purposes of the BHC Act, the home state of 
NationsBank is North Carolina, and Barnett has operations in Florida and Georgia. * * * 

The NationsBank/Barnett proposal would combine two banking organizations that compete in a 
large number of banking markets in Florida. These organizations are among the largest providers of 
banking services in these markets and have a significant competitive effect in many markets. 
Accordingly, the Board has taken special care in analyzing the effect of this transaction on competition in 
the relevant markets and the comments submitted regarding the competitive effects of this transaction. 

2~Lending limits apply to contractual commitments to lend as well as to fully funded loans. 
28Nicole Duran, OCC to Pilot Higher Limit on Bank Loans, Am. Banker, June 11,2001. 



While in several markets this is a close case, the Board has taken particular account of the fact that 
Florida and the markets affected by this transaction are among the fastest growing and most attractive 
locations for entry by banking organizations in the United States. The attractiveness of many of the 
markets affected by this transaction has been demonstrated by recent de novo entry by banking 
organizations, including several large multi-state bank holding companies, as well as by entry through 
acquisition by banking organizations that include Florida and large multi-state bank holding companies. 

The Board and the courts consistently have recognized that the appropriate product market for 
evaluating the competitive effects of bank mergers and acquisitions is the cluster of products and 
services offered by banking institutions. * * * 

The Board previously has indicated that HHI levels are only guidelines that are used by the 
Board, the DO J, and other banking agencies to help identify cases in which a more detailed competitive 
analysis is appropriate to assure that the proposal would not have a significantly adverse effect on 
competition in any relevant market.29 A proposal that fails to pass the HHI market screen may, 
nonetheless, be approved because other information indicates that the proposal would not have a 
significantly adverse effect on competition. * * * 

This is a difficult case in many respects and highlights some of the complexities of analyzing the 
competitive effects of mergers that affect a large number of local markets. As explained above, the 
proposal meets the criteria that the Board have traditionally applied to bank acquisition cases. The 
Board’s experience in analyzing these cases, however, suggests that, in future cases, increased 
importance should be placed on a number of factors where the proposal involves a combination that 
exceeds the DOJ guidelines in a large number of local markets. In these cases, the Board believes that 
it is important to give increased attention to the size of the change in market concentration as measured 
by the HHI in highly concentrated markets, the resulting market share of the acquiror and the pro forma 
HHIs in these markets, the strength and nature of competitors that remain in the market, and the 
strength of additional positive and negative factors that may affect competition for financial services in 
each market. The Board believes that this refined focus would better address the challenges of 
analyzing the complex competitive effects of combinations that affect multiple markets. * * * 

Despite the Fed’s threat in the NationsBank application to tighten its review standards in large 
mergers, it continued to approve such mergers. The Fed often based its approval on findings of 
mitigating factors and divestitures of branches in areas with the greatest concentration following the 
merger. 

D. Mitigating Factors 

Chad F. Brown Bank Mergers in Concentrated Markets: The Role of Mitigating Factors 

2 N.C. Banking Inst. 345 (1998). 

* * * Bank merger applications that could not initially meet the HHI Merger Guidelines gained the 
Board’s approval in several ways. First, several applications used divestitures to meet Merger Guidelines 
and to fall within the HHI safe harbor. Second, numerous applications used mitigating factors or a 
combination of mitigating factors and divestitures to gain the Board’s approval. * * * 

During 1996-97, the Board approved twenty applications that initially exceeded Merger 
Guidelines and included divestitures as part of their proposal. Of those twenty applications, the Board 
approved eight that could not meet Merger Guidelines before divestitures but with divestitures were able 
to meet the market concentration guidelines as measured by the HHI. In those proposals, the merging 

2972 Fed. Reg. 31441 (June 7, 2007) (to be codified at 12 C.F.R. § 32.7 and requesting comment on any 
other changes that should be considered for the final rule). 



banks generally only agreed to divest the number of branches necessary to allow the merger to meet 
HHI Merger Guidelines. As a result, the number of banks and the amount of deposits divested by each 
bank in the respective mergers varied greatly. Using divestitures to meet Merger Guidelines can be 
complicated and expensive, in terms of both lost bank business and costs associated with divestiture. 
Yet, when merger proposals do not present satisfactory mitigating factors, divestitures, if successfully 
used to meet Merger Guidelines, are a guaranteed way to gain the Board’s approval. 

Of the twenty applications approved by the Board during 1996-97 that included divestitures, 
twelve could not meet Merger Guidelines even with divestitures in local markets. Since these proposals 
could not meet Merger Guidelines with divestitures, the merging banks had to give the Board additional 
reasons not to deny their applications. Consequently, the Board was able to justify the approval of these 
twelve proposals only after concluding that other mitigating factors were present in addition to the 
divestitures. Most of the banks in the hybrid group used divestitures as a means solely to reduce their 
share of the market concentration. Thus, the banks were able to meet Merger Guidelines in most of the 
markets that exceeded the HHI safe harbor. The only difference between the hybrid proposals and the 
pure divestiture proposals is that the hybrids were not able to meet Merger Guidelines in all of the 
markets where the merging banks directly competed. 

Banks involved in the hybrid proposals used divestitures to place their applications closer to 
meeting Merger Guidelines and to strengthen their arguments that the post-merger HHI ratios tended to 
overstate the merger’s anti-competitive effects on the markets concerned. Furthermore, the divestitures 
showed that the merging banks realized the potential adverse effects on competition raised by their 
merger proposals, and that they were taking steps to reduce those effects. These steps, combined with 
the mitigating factors found in each merger, helped the merging banks convince the Board to approve 
their applications. * * * 

During 1996-97, the Board approved nineteen merger applications that exceeded the HHI 
Merger Guidelines after concluding that there were sufficient mitigating factors present to minimize the 
proposed merger’s potential adverse effects on competition. In those nineteen applications, numerous 
mitigating factors were cited. Factors such as the number of competitors remaining in the market, the 
attractiveness of the market for entry, and the amount the HHI exceeded Merger Guidelines were some 
of the most commonly cited. * * * 

The Board approved thirty-one merger proposals during 1996-97 where the post-merger HHI 
substantially exceeded Merger Guidelines. Of those thirty-one, the Board approved nineteen after it 
concluded sufficient mitigating factors were present to minimize the potential adverse effects on 
competition threatened by the proposal. A combination of divestitures and various mitigating factors was 
used to gain approval in the other twelve applications. The Board cited fourteen different mitigating 
factors in those thirty-one proposals. 

The most commonly cited mitigating factor was the number of competitors remaining in the 
market. In eighteen of the nineteen applications approved solely based on the presence of mitigating 
factors, and in all twelve hybrid proposals, the number of competitors remaining in the market was cited 
as a mitigating factor. Even more notable, within the twelve hybrid proposals, the Board considered the 
number of remaining competitors as a mitigating factor in all thirty markets where the Merger Guidelines 
threshold was exceeded. The number of competitors remaining in the market ranged form four to fifty- 
eight. 

The Board considered not only the number of competitors remaining in the market but also the 
nature of those competitors. In seventeen of the thirty merger proposals where the number of remaining 
competitors was cited as a mitigating factor, the Board also considered the amount of market deposits 
controlled by the remaining competitors. Where the remaining competitors controlled a significant share 
of the market deposits, the Board considered the merger less likely to have adverse effects on market 
competition. 

In addition to the market deposits controlled by the remaining competitors, the Board considered 



the size of the remaining competitors. Specifically, when the remaining competitors were bank holding 
companies, subsidiaries of bank holding companies, multi-billion dollar banking organizations, large multi- 
state banking organizations, or large in size relative to other banks in the state or in similar markets, the 
Board concluded that the merger was unlikely to adversely affect market competition. 

The second most commonly cited mitigating factor was the market’s attractiveness for entry. In 
numerous merger applications, this factor was instrumental in mitigating the potential adverse effects on 
competition threatened by the proposals. The Board cited numerous factors making a market attractive 
for entry. * * * 

Another mitigating factor the Board considered was the amount the post-merger HHI exceeded 
Merger Guidelines. Changes in the HHI that only exceeded Merger Guidelines by a "small amount" were 
considered mitigating. The Board did not specifically state what would constitute a "small amount." It did, 
however, make note in two cases where it considered the HHI to exceed the Merger Guidelines by only 
a "small amount." In First Bank System, the HHI increased 222 points to 2207, and in Norwest 
Corporation, the HHI increased 201 points to 2066. Therefore, it seems safe to say that if the raw 
increase in HHI is 222 points or less and the post-merger HHI does not exceed 2207 points, the Board 
would consider the HHI only to have exceeded Merger Guidelines by a "small amount" and would give 
that factor some mitigating value. The fact that the Board found the small increase in HHI to be a 
mitigating factor is basically consistent with the representations made by the Board that mergers falling 
under a 2200/250 HHI ratio will face "clear sailing" through the review process. 

In eight applications, the Board cited ease of entry into the market as a mitigating circumstance. 
Low state legal barriers to bank expansion was the most specific factor the Board noted as making a 
market easy to enter. Once the Board established that the state allowed for interstate and statewide 
banking it was quick to find low legal barriers to market entry in all eight applications. Since low legal 
barriers made it easy for banks to enter the markets in question, the Board gave less weight to the 
potential anti-competitive effects in those markets predicted by their high post-merger HHI ratios. 

In several proposals, credit unions or savings and loan associations (thrifts) competing in a 
market also mitigated the anti-competitive effects of applications in numerous proposals. The Board 
considered credit union participation in a market as a mitigating factor if the credit union was large or 
made up a substantial portion of market deposits. When thrifts provided a full range of banking services 
and/or could compete with the market’s commercial banks, the Board said this mitigated the merger’s 
potential anti-competitive effects on competition. An interesting point to note is that part of the reason the 
guideline for raw HHI increase in bank mergers is 200, as opposed to 50 or 100 as it is in guidelines for 
other industries, is because the guidelines for bank mergers take into account limited purpose lenders, 
such as credit unions and thrifts, and other non-depository financial entities. By counting credit union and 
thrift participation in the markets as a mitigating factor, the Board may in essence be counting these 
institutions twice. This further supports the argument that in the past few years the Board has reviewed 
bank mergers leniently with regard to the HHI. * * * 

E. Deposit Caps 

Bank mergers face another potential obstacle in the form of state and federal deposit caps. The 
Riegle-Neal Act of 1994 prohibited acquisitions that would cause the acquiring bank to control more than 
30 percent of total in-state deposits or 10 percent of all deposits nationally. 12 U.S.C.A. § 1842(d)(2). 
Internal growth of an institution in excess of the statutory concentration level is permitted. There are 
various exceptions to the state deposit caps, including home state acquisitions and initial acquisitions in 
another state. The 30 percent in-state cap may also be increased or decreased by a particular state. 
State deposit caps range from 10% to 40% and vary considerably in their particular requirements. 

NationsBank, now Bank of America, was accused of moving deposits from one state to another 
in order to avoid the effect of a state’s deposit cap. After NationsBank combined with Bank of America, it 
came close to exceeding the national 10 percent deposit cap. Subsequent growth in insured deposits 
nationwide, however, reduced the overall percentage of deposits held by Bank of America. After its 



merger with FleetBoston Financial, Bank of America controlled nearly 10% of the nation’s deposits. Its 
mergers thereafter with MBNA and LaSalle Bank Corp. Also raised the deposit cap issue. In each case, 
the merger application revealed that Bank of America and the target controlled over 10% of the nation’s 
deposits. By the time the MBNA merger was approved by the regulators, however, deposits were below 
the 10% ceiling. The bank reduced the interest rates it paid on some of its higher-cost deposits, such as 
certificates of deposit, to push depositors to other institutions offering higher rates. See Jim Cole, How 
Deal for MBNA Altered One Market: Calif. competitors cite B of A retreat from aggressive CD rates, Am. 
Banker, Nov. 3, 2005. Presumably, Bank of America will employ a similar strategy in the LaSalle 
acquisition. 

Questions and Notes 

1. What are the dangers in the concentration of financial services? Are there any offsetting 
advantages? 

2. Does the market serve as a better disciplinary force than the government does in acting 
through its antitrust powers? 

3. Do you think that bank regulators have acted as a curb on consolidation of banking services 
in particular and financial services in general? 

4. Will the Internet level the playing field for banking services or will it encourage concentration? 

5. Is the disaggregated product market used by the Department of Justice superior to the 
"cluster of services" approach still employed by the bank regulatory agencies? How broad or narrow 
might the "cluster of services" be? 

6. Why is prior antitrust approval required for a bank merger? In other mergers of nonbank 
entities, a merger is consummated subject to later antitrust challenge and potential divestiture. Would a 
divestiture of a merged bank be more problematic than a divestiture of any other recently acquired 
entity? Why? 

7. Why do the bank statutes permit bank regulatory agencies to approve an anticompetitive 
merger if it is justified by the convenience and needs of the community? 

8. As discussed in Chapter 6, merger approval may be denied by the Fed if a bank’s Community 
Reinvestment Act (CRA) compliance is deficient. Such denials are rare, but do occur. See, e.g., 
Gore-Bronson Bancorp, 78 Fed. Res. Bull. 784 (1992); Farmers & Merchants Bank of Long Beach, 79 
Fed. Res. Bull. 365 (1993). 

9. If you look at the orders on the Fed’s website approving mergers, 
<LT>www.federalreserve.gov/newsevents/press/orders/2007orders.htm<GT>, you will find that a large 
part of each order discusses concentration and a large part discusses Community Reinvestment Act 
performance. See Barbara A. Rehm, Debating the Process for Approving Mergers, Am. Banker, May 12, 
2004 (discussing debate over whether regulatory approval policy is sufficiently vigorous or transparent to 
the public). 

10. What justifies statewide or nationwide deposit caps? Do other businesses have such limits 
on their ability to grow if they are not in violation of the antitrust laws? A position paper circulated in late 
2006 advocating a repeal of the deposit cap. With no other bank controlling as much as 7% of th 
national’s deposits, however, Bank of America soon realized that other banks would not likely join it in 
this cause. The points argued in the paper included the following: the cap disadvantages U.S. banks in a 
global marketplace, competition is adequately protected by statewide deposit caps and antitrust laws, 
community banks are not threatened by global consolidation, large banks do not increase the risk to the 
financial system, the U.S. banking system is much less concentrated than other U.S. industries and 
banking in other countries, and the definition of deposit does not reflect the marketplace for deposit 



produce since it excludes credit union shares and money market mutual funds. How do you react to 
these arguments? 
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Section 5. Thrift Mergers and Acquisitions 

Fort Worth National Corp. v. FSLIC 

United States Court of Appeals, Fifth Circuit, 1972. 

469 F.2d 47. 

WISDOM, Circuit Judge. 

* * * Fort Worth National Corporation is a one-bank holding company. Its principal subsidiary is 
Fort Worth National Bank, the largest commercial bank in Fort Worth, Texas. The corporation also owns 
eight other financially related subsidiaries, including a mortgage banking company. On December 22, 
1970, FWN entered into an agreement with Lacy Bogess, acting individually and on behalf of the other 
shareholders of Mutual Savings and Loan Association, for the purchase of one hundred percent of 
Mutual’s issued and outstanding Permanent Reserve Fund Stock. Mutual is a savings and loan 
association insured under the National Housing Act and is the third largest savings and loan association 
in Fort Worth. The contract provided that Bogess would sell all the Mutual shares owned by him and use 
his best efforts to induce all other shareholders to sell their shares to FWN. The contract also stated that 
it was to continue in force until September 30, 1971, at which time the seller had the option to terminate 
the offer. All the shareholders subsequently agreed to sell their shares and delivered one hundred 
percent of Mutual’s stock to an escrow agent under the contract. 

On February 24, 1971 FWN submitted its application to the [FSLIC] Corporation, in accordance 
with section 408(e)of the National Housing Act, as amended, 12 U.S.C. § 1730a(e), requesting approval 
of the proposed acquisition of Mutual. Under the Act, all acquisitions of insured savings and loan 
institutions must be approved by the Corporation. After receiving the application, the Federal Home Loan 
Bank Board, because of its responsibility for direction of the Corporation, sent two letters to FWN 
outlining deficiencies in the application and requesting additional information. FWN complied by filing two 
amendments to its application, the first on April 14 and the second on April 25. 

In response to its request, the Board received a letter dated June 22 from the Assistant Attorney 
General, Antitrust Division, Department of Justice, which set forth an analysis of the anticompetitive 
effects of FWN’s purchase of Mutual and stated that the proposed acquisition would "eliminate 
substantial direct competition between [FWN] Corporation’s subsidiaries and Mutual Savings and ... 
have a significantly adverse effect on competition in ... Fort Worth.’ .... 

In its petition for review in this case, FWN presents a triple challenge to the order of the 
Corporation disapproving FWN’s application to acquire Mutual. FWN’s first and most basic contention is 
that the statutory prohibition against anticompetitive acquisitions set forth in section 408(e)(2) of the 
National Housing Act, as amended by the Savings and Loan Holding Company Amendments, 12 U.S.C. 
§ 730a(e), applies only in situations involving the acquisition of "more than one insured institution" if the 
acquiring firm is not yet a savings and loan holding company. * * * 

Continual references to the Bank Merger Act and the Bank Holding Company Act of 1966 during 
the legislative hearings indicate that Congress designed the Corporation so that it would apply the same 
antitrust standard to acquisitions of savings and loans companies as Congress had required federal 



banking agencies to apply to bank mergers and bank holding company acquisitions. * * * 

As of December 31, 1970, FWN was the second largest bank in terms of savings deposits in 
Fort Worth, Texas, and had total assets of approximately $573.5 million and savings deposits under 
$100,000 each of approximately $90 million. Mutual was the third largest savings and loan association in 
Fort Worth and had savings accounts of approximately $58.6 million. Within the Fort Worth Standard 
Metropolitan Statistical Area (SMSA), FWN had 11.8 percent of the market share of savings deposits 
under $100,000 held by financial institutions. Mutual had 6.6 percent of this market. After the proposed 
acquisition, FWN would have approximately 17.5 percent of all savings accounts with deposits under 
$100,000 and would rise from second to first in rank according to its share of the savings market. 
Furthermore, FWN would have approximately 5.7 percent more of the market than its nearest 
competitor. The proposed acquisition would also increase the percentage of savings business done by 
the three leading banks in the SMSA from 30.8 percent to 37.4 percent. 

The statutory standard to be applied under the Act is whether the proposed acquisition would "in 
any section of the country ... substantially ... lessen competition." 12 U.S.C. § 1730a(e)(2). This test is 
similar to section 7 of the Clayton Act, as amended in 1950, 15 U.S.C. § 18, and the cases construing 
that section are relevant here. In analyzing the competitive effects of an acquisition or merger under 
section 7, it is necessary to define (1) a product market, and (2) a geographical market within which 
competition for the product exists. The Board determined that the Fort Worth Standard Metropolitan 
Statistical Area was the relevant geographical market. That decision is not contested by FWN. The 
Board further concluded that the appropriate product market was savings deposits under $100,000. 
FWN now contends that the Board erred in comparing the percentage market shares of a commercial 
bank (FWN) with a savings and loan association (Mutual), that commercial banking is the relevant 
product market, and that the acquisition would not lessen competition because FWN and Mutual are in 
different markets. FWN relies primarily on United States v. Philadelphia National Bank, 1963, 374 U.S. 
321, and United States v. Phillipsburg National Bank, 1970, 399 U.S. 350. These cases hold that in a 
merger between two commercial banks, the cluster of products and services offered by full-service 
banks is the relevant product market. This is not the case, however, in a merger between a commercial 
bank and a different type of financial institution. In Phillipsburg National Bank, for example, the Supreme 
Court reversed the district court’s holding that the relevant product market was not commercial banking 
but rather a market that included competition from savings and loan associations and other financial 
institutions. Significantly, the Court noted that the submarkets, defined by the district court "would be 
clearly relevant .... in analyzing the effect on competition of a merger between a commercial bank and 
another type of financial institution." 399 U.S. at 360. Thus, where one of the merging firms offers less 
than the full line of commercial bank services, the relevant market is defined according to the particular 
services in which the firms actually compete. * * * 

We also disagree with FWN’s contention that the Board was required to demonstrate that the 
proposed acquisition would result in an actual lessening of competition. As the Supreme Court has said, 
"[t]he dominant theme pervading congressional consideration of the 1950 amendments [to section 7 of 
the Clayton Act] was a fear of what was considered to be a rising tide of economic concentration in the 
American economy". Brown Shoe Co. v. United States, 1962, 370 U.S. 294,315. To remedy this 
situation, Congress provided "authority for arresting mergers at a time when the trend to a lessening of 
competition ... was still in its incipiency." Id. at 317. Application of this standard "requires not merely an 
appraisal of the immediate impact of the merger upon competition, but a prediction of its impact upon 
competitive conditions in the future...." United States v. Philadelphia National Bank, 374 U.S. at 362. To 
require proof of an actual lessening of competition would subvert the congressional intent to restrain 
anticompetitive tendencies at the outset, rather than after the lessening of competition has become an 
accomplished fact. This approach seems especially justified in view of the extreme difficulty in restoring 
competition to markets which have become unduly concentrated as a result of mergers and acquisitions. 
Divestiture actions are an uncertain remedy. For this reason, the antitrust laws are intended to be 
preventive as well as curative. We conclude that there is no ground for requiring the Corporation to wait 
until there has been an actual lessening of competition. 

Furthermore, we believe that it was proper for the Board to rely on a comparison of percentage 



market shares as a basis for analyzing the anticompetitive effects of the acquisition. * * * In its opinion 
letter, the Board stated that the acquisition of Mutual would result in FWN having approximately 17.5 
percent of the relevant market and would increase the percentage of savings business done by the three 
leading financial institutions from 30.8 percent to 37.4 percent. In these circumstances, it cannot be said 
that the Board was arbitrary in concluding that presentation of extensive data on market behavior was 
unnecessary and that the proposed acquisition was inherently likely to lessen competition. * * * 

The Savings and Loan Holding Company Act applies to companies that own savings 
association. 12 U.S.C.A. § 1467a. Regulations promulgated under that legislation require the approval of 
the Office of Thrift Supervision (OTS) before control of an insured thrift can be acquired by another entity 
or person. The regulations define control to include, among other things, ownership of more than 25 
percent of any class of voting stock. 12 C.F.R. § 574.4(a). 

Before the thrift problems in the 1980s, The Fed prohibited bank holding companies from 
acquiring thrifts, except in those cases where a thrift was failing. The Financial Institutions Reform, 
Recovery and Enforcement Act (FIRREA) of 1989, however, authorized bank holding companies to 
acquire even healthy thrifts. Such acquisitions were treated as non-bank acquisitions. A moratorium was 
placed on transfers of thrift insured funds into bank insured deposits in order to protect the vitality of the 
Savings Association Insurance Fund. There are some limited exceptions to this moratorium, such as 
where insubstantial amounts are involved or the thrift being acquired is failing. 

Questions and Notes 

1. When barriers to bank holding company acquisitions of thrifts fell in the late 1980s, some 
industry observers predicted that the thrift industry would be swiftly consumed by bank holding 
companies. Although some bank holding companies have acquired thrifts, many thrifts still remain. How 
might the repeal of interstate banking and branching restrictions in the Riegle-Neal Act of 1994 affect 
the interest of bank holding companies in acquiring thrifts? 
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Section 6. Director Interlocks 

Bankamerica Corp. v. United States 

Supreme Court of the United States, 1983. 

462 U.S. 122. 

Mr. Chief Justice BURGER delivered the opinion of the Court. 

The question presented is whether Section 8 of the Clayton Act bars interlocking directorates 
between a bank and a competing insurance company. 

In 1975, the United States brought these companion test cases (now consolidated) against 10 
corporations and 5 individuals. The corporations were three banks and their three respective holding 
companies, and four mutual life insurance companies. The five individuals each served on the board of 
directors of one of the banks or bank holding companies and one of the insurance companies. It was 
stipulated that the interlocked banks and insurance companies compete in the interstate market for 
mortgage and real estate loans. 



The Government asserts that interlocking directorates between banks and insurance companies 
violate Section 8 of the Clayton Act, 15 U.S.C. § 19. The fourth paragraph of Section 8, on which the 
Government relies, provides: 

"No person at the same time shall be a director in any two ormore corporations, any one of which has 
capital, surplus, and undivided profits aggregating more than $1,000,000,30 engaged in whole or in part 
in commerce, other than banks, banking associations, trust companies, and common carriers subject to 
the Act to regulate commerce, approved February fourth, eighteen hundred and eighty-seven, if such 
corporations are or shall have been theretofore, by virtue of their business and location of operation, 
competitors, so that the elimination of competition by agreement between them would constitute a 
violation of any of the provisions of any of the antitrust laws." (Emphasis added). 

In short, this statute forbids a person from serving simultaneously on the boards of directors of 
two or more corporations that meet certain specifications, namely, that the corporations be engaged in 
commerce, at least one of them having capital, surplus, and undivided profits worth more than 
$1,000,000, that they be competitors, and that they be "other than banks, banking associations, trust 
companies, and common carriers .... " 

According to the Government, the language "[n]o person at the same time shall be a director in 
any two or more corporations ... other than banks" prohibits interlocking directorates between any two or 
more competing corporations, but excludes from this general prohibition interlocking directorates 
between banks. The Government argues that the purpose of the "other than banks" clause was simply to 
prevent overlapping regulation of interlocks between banks, which are separately regulated in the first 
three paragraphs of § 8. Thus, it interprets the fourth paragraph of § 8 to reach interlocks between banks 
and nonbanks, which interlocks are otherwise unregulated. Petitioners respond that the "other than 
banks" clause expressly excludes interlocking directorates involving banks from the scope of the fourth 
paragraph of § 8. * * * 

The Clayton Act of 1914 was passed in a period when Congress was focusing on the perceived 
evils of corporate bigness and monopoly. President Wilson, for example, had made the "trusts" a core 
issue of his 1912 campaign; Congress followed up with the Pujo Committee investigation into the 
investment banking trust. See generally, Travers, Interlocks in Corporate Management and the Antitrust 
Laws, 46 Tex.L.Rev. 819,824-829 (1968). Interlocks between large corporations were seen in the 
public debate as per se antagonistic to the public interest; many, including President Wilson, called for 
legislation that would, among other things, ban all kinds of interlocks. Interlocks were condemned 
regardless of whether the relationship between the corporations was horizontal or vertical; whether it 
was accomplished through the sharing of personnel, including directors and officers; or whether it was 
achieved through interlocking stock holdings or other indirect forms of domination. See, e.g., S. Rep. No. 
698, 63d Cong., 2d Sess. 15 (1914); Hearings on Trust Legislation Before the House Comm. on the 
Judiciary, 63d Cong., 2d Sess. 816,818-820, 823, 925 (1914). Plainly, these were policy matters 
appropriate for Congress to resolve. 

However, when the Clayton Act was enacted, its scope was considerably less comprehensive 
than many of the proposals pressed upon Congress. Rather than enacting a broad scheme to ban all 
interlocks between potential competitors, Congress approached the problem of interlocks selectively, 
limiting both the classes of corporations and the kinds of interlocks subject to regulation. 

Three classes of business organizations are regulated by the Clayton Act’s provisions 
concerning corporate interlocks and each class is subject to different restraints. Clayton Act §§ 8 and 10; 
15 U.S.C. §§ 19 and 20. Section 10 regulates, but does not prohibit, certain types of interlocks between 
common carriers and various other corporations with which the carrier has a supplier or customer- 

3°Section 601 of the Financial Services Regulatory Relief Act of 2006 eased several statutory reporting 
requirements relating to loans to executive officers. See 72 Fed. Reg. 30470 (June 1,2007) (codified at 
12 C.F.R. pt. 215). 



relationship; it does not regulate horizontal interlocks between competing common carriers. The first 
three paragraphs of § 8 regulate interlocks between banks and trust companies that meet certain 
geographic and other requirements. These provisions bar a wide range of personnel interlocks, including 
common directors, officers, and employees. The fourth paragraph of § 8 concerns the class of 
competing corporations "other than banks, banking associations, trust companies, and common 
carriers"; it prohibits only shared directors between competing corporations and does not bar any other 
kind of personnel interlock or any kind of vertical interlock. It is against this pattern of specific and limited 
regulation of corporate interlocks that we approach the narrow statutory question presented. 

The starting point, as always, is the language of the statute. The narrow question here is 
whether the fourth paragraph of § 8 of the Clayton Act bars interlocking directorates involving a bank and 
a nonbanking corporation with which it competes. The language of the statute is unambiguous in 
prohibiting interlocking directorates between "two or more corporations ... other than banks." The most 
natural reading of this language is that the interlocked corporations must all be corporations "other than 
banks." It is self-evident that a bank and a nonbanking corporation are not both corporations "other than 
banks." Thus, the fourth paragraph of Section 8 by its express terms does not prohibit interlocking 
directorates between a bank and a competing nonbanking corporation. This reading of the statute is 
reinforced both by the structure of the Clayton Act and by the structure of the fourth paragraph of § 8. 

The Clayton Act selectively regulates interlocks with respect to three different classes of 
business organizations: those interlocks between banks are covered in the first three paragraphs of § 8 
and those interlocks involving common carriers are covered by § 10. Viewed in this framework, the 
purpose of the "other than" clause in the fourth paragraph of § 8 was to exclude altogether interlocking 
directorates involving either banks or common carriers. Moreover, this interpretation is the only one 
consistent with the treatment of "common carriers" in the "other than" clause. 

The Government does not dispute that the language "two or more corporations ... other than 
banks, [or] common carriers" completely excludes from the fourth paragraph any interlocking 
directorates in which any of the corporations involved is a common carrier; it should follow, logically, that 
it also excludes interlocking directorates involving banks. Put another way, the language "two or more 
corporations ... other than banks, [or] common carriers" means "two or more corporations none of which 
is a common carrier." To be consistent, that language must also be interpreted to mean "two or more 
corporations none of which is a bank." 

In our view, it strains the meaning of ordinary words to read "two or more corporations other than 
common carriers" to mean something completely different from "two or more corporations other than 
banks," as the Court of Appeals did. 656 F.2d, at 442-443. * * * 

It is not surprising that for more than a half century literally thousands of citizens in the business 
world have served as directors of both banks and insurance companies in reliance on what was 
universally perceived as plain statutory language. These citizens were reassured that the Government’s 
reading of that language indicated that their conduct was lawful. The Government brushes this aside, 
saying in effect that it will not bring suits against those directors who resign within a reasonable time. 
However, those who elect to resign under this "amnesty" would nonetheless carry a stigma of sorts as 
violators of federal laws. Equally, and perhaps more important, such persons face possible civil liability in 
unknown amounts, liability against which the Government cannot, and does not purport to, render them 
immune. While it is arguable that wise antitrust policy counsels against permitting interlocking 
directorates between banks and competing insurance companies, that policy must be implemented by 
Congress, and not by a crabbed interpretation of the words of a statute which so many in authority have 
interpreted in accordance with its plain meaning for so long. If changes in economic factors or 
considerations of public policy counsel the extension of the Clayton Act to the categories of interlocking 
directorates implicated here, it is a simple matter for Congress to say so clearly. * * * 

The judgment of the Court of Appeals is Reversed. 

Justice POWELL took no part in the decision of this case. Justice WHITE, with whom Justice 



BRENNAN and Justice MARSHALL join, dissents. * * * 

Congress later amended the Clayton Act and dropped the provisions in Section 8, 15 U.S.C. § 
19, that are referred to in the Bankamerica case and which were specifically addressed to bank 
interlocks. That legislative action was taken after the enactment of the Depository Institution 
Management Interlocks Act. 12 U.S.C. § 3201 et seq.,31 which prohibited management officials (which 
includes an employee or officer with management functions or a director) of a depository institution with 
total assets in excess of $2.5 billion from serving as a management official of any non-affiliated 
depository institution having assets in excess $1.5 billion. 12 U.S.C.A. § 3203. 

Section 32 of the Glass-Steagall Act prohibited interlocking directors between banks and 
brokerage firms. That provision was repealed by the Gramm-Leach-Bliley Act (GLBA). Restrictions in 
the Investment Company Act of 1940 continue to limit the number of bank directors on the boards of 
affiliated investment companies because they are viewed as "interested" directors. The SEC finalized 
rules to provide greater independence for boards of funds that rely on certain exemptions to permit 
transactions that would otherwise be conflicts of interest between the fund and its management 
company.32 

Questions and Notes 

1. The prohibition on interlocking directorates in the Clayton Act was added after a 
Congressional investigation was held to determine whether a "money trust" was controlling finance and 
industry in the United States. The Pujo Committee found that J.P. Morgan & Co., First National, the 
National City Bank, and a few other commercial and investment banks were controlling vast enterprises 
through their financing activities and their interlocking positions on the boards of the companies they 
dealt with as bankers. This small "inner group" of financiers held over 300 director positions in over 100 
major corporations. Jerry W. Markham, A Financial History of the United States: From J.P. Morgan to the 
Institutional Investor (1900-1970) 49 (2001). 

2. Do you think there is a danger, in our modern economy, that large banks might gain control of 
large companies through interlocking directorships? 

3. Do you think state law restrictions on board members’ conflicts of interest are adequate to 
deal with antitrust concerns? 

31[n. 2] Subsection 215.2(c)(1 ) provides: 

Control of a company or bank means that a person directly or indirectly, or acting through or in concert 
with one or more persons: 

Id. § 215.FN1. New York Trust Co. v. Eisner, 256 U.S. 345,349 (1921). 
~2Journal of Mrs. Knight, New Haven, 1704 A.D., quoted in Alexander Del Mar, The History of Money in 
America 78 (Cambridge Ency. Co. 1899). 
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TRUST AND OTHER ACTIVITIES 

Section 1. Banks as Trustees 

Many banks operate trust departments, which manage funds for individuals and pension funds. 
In 2005, trust institutions had more than $20 trillion in fiduciary assets and another $68 trillion in assets 
were held in safekeeping and custodial accounts. 

National Banks are afforded trust powers pursuant to 12 U.S.C.A. § 92a, in those states "where 
State banks, trust companies, or other corporations which come into competition with national banks are 
permitted to act under the laws of the state in which the national bank is located." These trust powers are 
implemented through OCC regulations found at 12 C.F.R. § 5.26 and 12 C.F.R. pt 9. State bank trust 
powers are granted by state law. Many states also permit nonbanks to exercise trust powers. 

First National Bank of Bay City v. Fellows 

Supreme Court of the United States, 1917. 

244 U.S. 416. 

Mr. Chief Justice WHITE delivered the opinion of the Court. 

* * * Section 11 (k) of the Act of Congress approved December 23, 1913, establishing the 
Federal Reserve Board (38 Stat. 251,262, c. 6), gives to that board authority "To grant by special permit 
to national banks applying therefor, when not in contravention of State or local law, the right to act as 
trustee, executor, administrator, or registrar of stocks and bonds under such rules and regulations as the 
said board may prescribe." 

The First National Bank of Bay City having obtained the certificate required began the exercise 
of the powers stated. Thereupon certain trust companies which under the laws of Michigan had the 
authority to do the same character of business petitioned the Attorney General of the State to test the 
right of the national bank to use the functions on the ground that its doing so was contrary to the laws of 
the State of Michigan and that the action of the Federal Reserve Board purporting to give authority was 
in contravention of the Constitution of the United States. The Attorney General then, on the relation of 
the trust companies, commenced in the Supreme Court of the State a proceeding in the nature of quo 
warranto to test the right of the corporation to exercise the functions. The bank in defense fully stated its 
federal charter, the rights given by the act of Congress and the action of the Federal Reserve Board 
taken thereunder. The Attorney General demurred to this defence, first, because Congress had no 
power to confer the authority which was called in question; second, because if it had the power, it was 
without right to delegate to the Reserve Board the determination of when it should be used; and third, 
because the exercise of the powers was in contravention of the laws and authority of the State and the 
Reserve Board therefore under the act had no power to grant the certificate. 

The case was heard by the full court. In an opinion of one judge which, it would seem, was 



written before the opinion of the court was prepared, it was elaborately reasoned that the exercise by a 
national bank of the functions enumerated in the section of the act of Congress under consideration 
would be contrary to the laws of the State and therefore the Reserve Board under the terms of the act of 
Congress had no power to authorize their exertion. The opinion of the court, however, fully examining 
the grounds thus stated and disagreeing with them, expressly decided that corporations were authorized 
by the state law to perform the functions in question and that the mere fact that national banks were 
federal corporations did not render them unfit to assume and perform such duties under the state law 
because the mere difference existing between the general administrative rules governing national banks 
and state corporations afforded no ground for saying that it would be contrary to state law for national 
banks to exert the powers under consideration. The authority conferred by the act of Congress and the 
rights arising from the certificate from such point of view were therefore upheld. Looking at the subject, 
however, from a consideration of the legislative power of Congress in the light of the decisions in 
McCulloch v. Maryland and Osborn v. Bank and recognizing that it had been settled beyond dispute that 
Congress had power to organize banks and endow them with functions both of a public and private 
character, and in the assumed further light of the rule that every reasonable intendment must be 
indulged in favor of the constitutionality of a legislative power exercised, it was yet decided that 
Congress had no authority to confer the powers embraced in the section of the act under consideration 
and hence that the section was void. * * * 

But we are of opinion that the doctrine thus announced not only was wholly inadequate to 
distinguish the case before us from the rulings in McCulloch v. Maryland and Osbom v. Bank, but on the 
contrary directly conflicted with what was decided in those cases, that is to say, disregarded their 
authority so as to cause it to be our duty to reverse. * * * 

In other words, we are of opinion that as the particular functions in question by the express 
terms of the act of Congress were given only "when not in contravention of State or local law," the state 
court was, if not expressly, at least impliedly authorized by Congress to consider and pass upon the 
question whether the particular power was or was not in contravention of the state law, and we place our 
conclusion on that ground. We find no ambiguity in the text, but if it be that ambiguity is latent in the 
provision, a consideration of its purpose would dispel doubt especially in view of the interpretation which 
we have given the statute and the contrast between the clause governing the subject by the state law 
and the provision conferring administrative power on the Reserve Board. The nature of the subject dealt 
with adds cogency to this view since that subject involves the action of state courts of probate in a 
universal sense, implying from its very nature the duty of such courts to pass upon the question and the 
power of the court below within the limits of state jurisdiction to settle so far as the State was concerned 
the question for all such courts by one suit, thus avoiding the confusion which might arise in the entire 
system of state probate proceedings and the very serious injury to many classes of society which also 
might be occasioned. And our conclusion on this subject is fortified by the terms of § 57, c. 106, 13 Stat. 
116, making controversies concerning national banks cognizable in state courts because of their intimate 
relation to many state laws and regulations, although without the grant of the act of Congress such 
controversies would have been federal in character. 

As it follows from what we have said that the court below erred in declaring the section of the act 
of Congress to be unconstitutional, the judgment must be reversed and the case remanded for further 
proceedings not inconsistent with this opinion. 

Justice VAN DEVANTER, dissents. * * * 

American Trust Co. v. South Carolina State Board of Bank Control 

United States District Court, District of South Carolina, 1974. 

381F.Supp. 313. 



BUTZNER, Circuit Judge. 

* * * NCNB Corporation is organized under the laws of North Carolina as a bank holding 
company within the meaning of the Bank Holding Company Act. 12 U.S.C. § 1841 et seq. (1970). It 
owns all of the stock, except the directors’ qualifying shares of North Carolina National Bank, which is 
organized under the laws of the United States and maintains its principal offices in Charlotte, North 
Carolina. In addition to being one of the largest commercial banks in the southeastern part of the 
country, North Carolina National operates an extensive trust department. Its customers include a number 
of residents of South Carolina, who, in conformity with South Carolina law in effect at the time, named 
North Carolina National as their testamentary trustee. However, in 1970, South Carolina excluded 
otherwise qualified corporations that are domiciled or licensed in North Carolina or Georgia from serving 
as testamentary trustees of estates of South Carolina decedents. 

NCNB Corporation then formed a South Carolina corporation, American Trust Company, to 
transact trust business in South Carolina. Before NCNB could launch its proposal to provide trust 
services in South Carolina through American Trust, it was required by federal law to obtain the approval 
of the Board of Governors of the Federal Reserve System. Despite opposition from South Carolina 
banking interests, the Board of Governors concluded that it would be in the public interest for NCNB to 
engage in the trust business in South Carolina through its subsidiary, American Trust. The Board, 
however, was unable to give its unqualified approval because, while NCNB’s application was pending 
American Trust was prohibited by newly enacted laws from serving as an executor, administrator, or 
testamentary trustee. Accordingly, the Board approved NCNB’s request to the extent permitted by South 
Carolina law. This litigation was then instituted to test the constitutionality of South Carolina’s restrictive 
statutes. * * * 

American Trust principally relies on the equal protection clause in attacking §§ 19-592 and 
67-53(a)(3) and (4) which prohibit it, as a domestic corporation, from serving as executor, administrator, 
or testamentary trustee because it is controlled by a North Carolina corporation. It charges that the 
classification of domestic corporations by the domicile of their corporate owners is irrelevant to any 
constitutionally permissible exercise of South Carolina’s police powers. South Carolina asserts that the 
prohibition of foreign controlled domestic trust companies assures local control over fiduciaries and 
prevents destructive competition to native controlled corporations for the ultimate benefit of the public. 
The state emphasizes that South Carolina’s estates and trusts should be administered by persons 
trained in South Carolina law, that trust companies should serve small as well as large accounts, and 
that it is to the advantage of South Carolina’s economy to retain within the state both commercial and 
trust deposits. All of these objectives, the state contends, will be impaired by the operation of foreign 
controlled domestic trust companies. * * * 

Undoubtedly, South Carolina has a legitimate interest in assuring that corporate fiduciaries serve 
the public faithfully. Laws prescribing the fiduciaries’ financial resources, governing their conduct, and 
defining their responsibilities are appropriate means of controlling trust companies. The difficulty with the 
state’s argument is that the challenged statutes do not bear a fair and substantial relation to the 
objectives that the state seeks. A domestic trust company, whether it be native or foreign owned, can be 
required to retain licensed South Carolina attorneys to conduct those aspects of its business which the 
state includes in the practice of law. But the challenged statutes do not contain this requirement. 
Similarly, nothing in the challenged statutes would prevent a native owned domestic corporation from 
seeking investment or legal advice from persons who have offices in other states. A native owned 
domestic corporation is not barred from refusing small, uneconomic accounts, or from transferring funds 
out of the state if this is in the best interests of a trust’s beneficiaries. The challenged statutes address 
none of these business practices. Contrary to the state’s contention, the record fails to establish that a 
domestic trust company owned by a corporation domiciled or licensed in a state contiguous to South 
Carolina would be a less suitable testamentary trustee than a domestic company owned by a 
corporation domiciled in some other state. Nor does the proof demonstrate that a locally owned domestic 
trust company would better serve the public, or be more amenable to regulation, than a domestic 
company owned by a foreign corporation. Classification of domestic trust companies by the domicile or 
licensing of their corporate ownership bears no rational relation to the lawful discharge of their fiduciary 



duties or to the state’s control over them. * * * 

North Carolina National places a value in excess of $32,000,000 on the estates of South 
Carolina residents who have requested it to act as testamentary trustee or as trustee of pour-over trusts 
into which the customers may eventually devise their estates. The Bank explained that it formerly 
transacted this business "through use of the mails, telephone, and personal visits between its trust 
officers and South Carolina residents establishing the trusts, the beneficiaries of such trusts, or their 
attorneys." We hold, for the purpose of this case, that the Bank’s interstate activities as testamentary 
trustee for South Carolina decedents constituted interstate commerce. Cf. United States v. Philadelphia 
National Bank, 374 U.S. 321,336 n.12 (1963). This aspect of the case, therefore, turns on the question 
whether the ban against the Bank is an impermissible burden on interstate commerce. 

National banks can exercise only the authority that has been expressly or impliedly granted to 
them by Congress. Investment Company Institute v. Camp, 401 U.S. 617,628 (1971). Federal law, 12 
U.S.C. § 92a(a) and (b), authorizes a national bank to act as a fiduciary only "when not in contravention 
of State or local law." But a national bank does not act in contravention of state or local law if a 
competing state bank can serve as a fiduciary.1 In this event, the national bank’s authority is coextensive 
with the state bank’s, but it is not enlarged. New Hampshire Bankers’ Ass’n v. Nelson, 336 F. Supp. 1330 
(D.N.H.), aff’d 460 F.2d 307 (1st Cir.1972). The term, "local law," as used in § 92a is defined as "the law 
of the state ... governing the fiduciary relationship," 12 C.F.R. § 9.1(f) (1974), which in this instance is the 
law of South Carolina. See 1 Bogert, Trusts and Trustees 642 (1965). Section 67-53(a)(4) prohibits both 
North Carolina state banks and national banks located in North Carolina from serving as testamentary 
trustees of South Carolina decedents. In this respect it treats both types of banks equally. 

(a) The Comptroller of the Currency shall be authorized and empowered to grant by special permit to 
national banks applying therefor, when not in contravention of State or local law, the right to act as 
trustee, executor, administrator, registrar of stocks and bonds, guardian of estates, assignee, receiver, 
committee of estates of lunatics, or in any other fiduciary capacity in which State banks, trust companies, 
or other corporations which come into competition with national banks are permitted to act under the 
laws of the State in which the national bank is located. 

(b) Whenever the laws of such State authorize or permit the exercise of any or all of the foregoing 
powers by State banks, trust companies, or other corporations which compete with national banks, the 
granting to and the exercise of such powers by national banks shall not be deemed to be in 
contravention of State or local law within the meaning of this section. 

Congress has paramount authority over national banks. McCulloch v. Maryland, 17 U.S. (4 
Wheat.) 316 (1819). It can exercise its authority by incorporating restrictions found in state law. In 1927, 
when the McFadden Act, 12 U.S.C. § 36 (1970), authorized national banks to operate branches to the 
same extent that a state bank located in the same state could operate them, it intended to create 
"competitive equality" between state and national banks located in the same state. First Nat’l Bank v. 
Walker Bank and Trust Co., 385 U.S. 252,261 (1966). It is apparent that in enacting § 92a, Congress 
intended to create the same kind of "competitive equality" with regard to trust services. Since South 
Carolina’s ban on foreign testamentary trustees operates equally against state and national banks 
located in North Carolina, the exclusion of North Carolina National is not an impermissible burden on 
interstate commerce; Congress has allowed it by enacting § 92a. Furthermore, because the commerce 
clause is a grant, not a restriction, on the power of Congress "to regulate Commerce ... among the 
several States ..." the exclusion is constitutionally valid. Cf. Prudential Insurance Co. v. Benjamin, 328 
U.S. 408, 423 (1946). * * * 

The Office of the Comptroller of the Currency (OCC) adopted changes to its regulations, 
effective August 1, 2001, that permit national banks to conduct multi-state trust operations. 12 C.F.R. 

1William Greider, Secrets of the Temple: How the Federal Reserve Board Runs the Country 172 (1987). 



pts. 5 & 9. Those changes permit national banks to market trust services across state lines and to 
establish trust operations in any state that allows its own banks to act as trustees. A national bank must 
give notice to the OCC before trust activities are commenced in a new state. The OCC asserts that 
states may only restrict the trust operations of a national bank if the state places the same restrictions on 
its own state chartered trustees. State bank representatives had unsuccessfully argued that this rule 
would give national banks a competitive edge over state banks attempting to operate trust activities on 
an interstate basis. Fiduciary Activities of National Banks, 62 Fed. Reg. 34,792 (July 2, 2001) (codified at 
12 C.F.R. pts. 5 & 9). The OCC ruled in an interpretive letter that Missouri could not require out-of-state 
national banks to acquire a "Reciprocity Certificate" from state officials before exercising fiduciary 
powers in Missouri. The OCC opined that such a requirement conflicted with the powers of national 
banks to act as fiduciaries under the federal law. OCC Interpretive Letter No. 1080 (May 2007). 

The Conference of State Bank Supervisors (CSBS) has drafted a Model Multi-State Trust 
Institutions Act. Some fifteen states have incorporated elements of this Act into their trust statutes. CSBS 
has also developed an Interstate Trust Activities Application and Supervisory Addendum. See 
<LT>www.csbs.org<GT>. A Uniform Trust Act is in the drafting stage and a Uniform Fiduciaries Act has 
already been formalized. Both of these uniform law efforts may affect bank trust activities. 

Mullane v. Central Hanover Bank & Trust Co. 

Supreme Court of the United States, 1950. 

339 U.S. 306. 

Mr. Justice JACKSON delivered the opinion of the Court. 

This controversy questions the constitutional sufficiency of notice to beneficiaries on judicial 
settlement of accounts by the trustee of a common trust fund established under the New York Banking 
Law. The New York Court of Appeals considered and overruled objections that the statutory notice [by 
newspaper publication] contravenes requirements of the Fourteenth Amendment and that by allowance 
of the account beneficiaries were deprived of property without due process of law. 87 N.E.2d 73. The 
case is here on appeal under 28 U.S.C. § 1257. 

Common trust fund legislation is addressed to a problem appropriate for state action. Mounting 
overheads have made administration of small trusts undesirable to corporate trustees. In order that 
donors and testators of moderately sized trusts may not be denied the service of corporate fiduciaries, 
the District of Columbia and some thirty states other than New York have permitted pooling small trust 
estates into one fund for investment administration. The income, capital gains, losses and expenses of 
the collective trust are shared by the constituent trusts in proportion to their contribution. By this plan, 
diversification of risk and economy of management can be extended to those whose capital standing 
alone would not obtain such advantage. 

Statutory authorization for the establishment of such common trust funds is provided in the New 
York Banking Law, § 100-c (c. 687, L. 1937, as amended by c. 602, L. 1943 and c. 158, L. 1944). Under 
this Act a trust company may, with approval of the State Banking Board, establish a common fund and, 
within prescribed limits, invest therein the assets of an unlimited number of estates, trusts or other funds 
of which it is trustee. Each participating trust shares ratably in the common fund, but exclusive 
management and control is in the trust company as trustee, and neither a fiduciary nor any beneficiary of 
a participating trust is deemed to have ownership in any particular asset or investment of this common 
fund. The trust company must keep fund assets separate from its own, and in its fiduciary capacity may 
not deal with itself or any affiliate. Provisions are made for accountings twelve to fifteen months after the 
establishment of a fund and triennially thereafter. The decree in each such judicial settlement of 
accounts is made binding and conclusive as to any matter set forth in the account upon everyone having 
any interest in the common fund or in any participating estate, trust or fund. 

In January, 1946, Central Hanover Bank and Trust Company established a common trust fund in 



accordance with these provisions, and in March, 1947, it petitioned the Surrogate’s Court for settlement 
of its first account as common trustee. During the accounting period a total of 113 trusts, approximately 
half inter vivos and half testamentary, participated in the common trust fund, the gross capital of which 
was nearly three million dollars. The record does not show the number or residence of the beneficiaries, 
but they were many and it is clear that some of them were not residents of the State of New York. * * * 

The statutory notice to known beneficiaries is inadequate, not because in fact it fails to reach 
everyone, but because under the circumstances it is not reasonably calculated to reach those who could 
easily be informed by other means at hand. However it may have been in former times, the mails today 
are recognized as an efficient and inexpensive means of communication. Moreover, the fact that the 
trust company has been able to give mailed notice to known beneficiaries at the time the common trust 
fund was established is persuasive that postal notification at the time of accounting would not seriously 
burden the plan. 

In some situations the law requires greater precautions in its proceedings than the business 
world accepts for its own purposes. In few, if any, will it be satisfied with less. Certainly it is instructive, in 
determining the reasonableness of the impersonal broadcast notification here used, to ask whether it 
would satisfy a prudent man of business, counting his pennies but finding it in his interest to convey 
information to many persons whose names and addresses are in his files. We are not satisfied that it 
would. Publication may theoretically be available for all the world to see, but it is too much in our day to 
suppose that each or any individual beneficiary does or could examine all that is published to see if 
something may be tucked away in it that affects his property interests. * * * 

We hold that the notice of judicial settlement of accounts required by the New York Banking Law 
§ 100-c (12) is incompatible with the requirements of the Fourteenth Amendment as a basis for 
adjudication depriving known persons whose whereabouts are also known of substantial property rights. 
Accordingly the judgment is reversed and the cause remanded for further proceedings not inconsistent 
with this opinion. 

Justice DOUGLAS took no part in the consideration or decision of this case. Justice BURTON, 
dissents. * * * 

Questions and Notes 

1. A common or collective investment trust fund such as the one at issue in Mullane is 
sometimes likened to a mutual fund. In a mutual fund, investor funds are pooled and traded by an expert 
adviser, similar to the manner in which a common trust fund operates at a bank. There are, however, 
some material differences between these two investment mediums. An investor in a mutual fund can 
choose any number of trading strategies employed by various funds. The investor may also liquidate the 
investment at any time by demanding that the mutual fund redeem the shares at their net asset value. In 
contrast, a beneficiary of a common trust fund is subject to the terms of the trust and may have little 
choice in choosing its investment strategy. 

The differences between common trust funds and mutual funds also has some regulatory 
significance. The Securities and Exchange Commission regulates mutual funds under the rather 
complex provisions of the Investment Company Act of 1940, while the bank regulators oversee the 
operation of common and other trust funds held at banks. Before its repeal, the Glass-Steagall Act 
imposed restrictions on banks marketing trust products that operated in the same manner as mutual 
funds. Compare Investment Company Institute v. Camp, 401 U.S. 617 (1971) (national banks are 
prohibited by Glass-Steagall from operating what was effectively a mutual fund), with Investment 
Company Institute v. Conover, 790 F.2d 925 (D.C. Cir.), cert. denied, 479 U.S. 939 (1986) (banks could 
manage individual retirement accounts (IRAs) through a common trust fund). Those restrictions 
gradually eroded. At first, the banks sold mutual funds for independent sponsors; they then began 
buying mutual fund complexes and even selling their own private label mutual funds. See generally Jerry 
W. Markham, Mutual Fund Scandals--A Comparative Analysis of the Role of Corporate Governance in 
the Regulation of Collective Investments, 3 Hastings Bus. L.J. 67 (2006) (comparing regulation of mutual 



funds, bank trust funds, and other collective investments). 

2. Are investment losses in a common trust fund managed by a bank trust department covered 
by FDIC insurance? Are funds held in a common trust fund covered by FDIC insurance in the event the 
bank becomes insolvent? Are funds held in the trust department subject to the claims of other bank 
creditors? 

3. How are banks compensated for their trust activities? 

4. Who decides what investments are to be made in a common or other trust fund held at a 
bank? 

5. Do the OCC regulations confer an advantage to national banks over state banks in 
conducting interstate trust operations? How effective is the CSBS effort to encourage states to adopt 
model statutes and use common applications? 

FIDUCIARY STANDARDS 

Ch. 10 

Sec. 2 

Section 2. Fiduciary Standards 

Banks acting as trustees are subject to special obligations. Early English decisions allowed 
trustees to invest trust funds in real estate and joint-stock companies, including those of the East India 
Company. The South Sea Bubble changed the attitude of English courts, and trustees found themselves 
bound by regulations that restricted their investments mostly to government securities. In America, the 
decision of the Massachusetts court in 1830 in Harvard College v. Amory, 26 Mass. (9 Pick.)446 (1830) 
imposed the "prudent man" rule on trust investments. Courts in America split on whether this rule would 
permit investments in common stock. Some states adopted legislation that created "legal lists" specifying 
which securities were prudent investments for trustees. Initially, those lists did not include common 
stocks. 

After World War II, changes in state law helped fiduciaries by permitting trustees to purchase 
stocks. Colorado amended its constitution in 1950 to allow trust funds to be invested in common stocks 
and corporate bonds. In 1963, twenty-two states enacted the Model Prudent Man Investment Act, which 
eased restrictions on fiduciary investments. Gradually, these statutes and court decisions allowed 
fiduciaries to invest greater amounts in corporate stocks. Other restrictions were also loosened. For 
example, restrictions on fiduciaries commingling the funds of trust estates for investment purposes were 
relaxed by court decisions and various statutes, allowing banks to operate common trust funds. 

In re Bank of New York 

Court of Appeals of New York, 1974. 

323 N.E.2d 700. 

JONES, Judge. 

We hold that on the record in this case objections filed by the guardian ad litem to certain 
investment decisions of a bank acting as trustee of its own common trust fund were properly dismissed 
on a motion for summary judgment. 

In 1952 Empire Trust Company established a discretionary common trust fund pursuant to 
section 100-c of the Banking Law. In conformity with the provisions of that section The Bank of New 



York (into which Empire was merged in 1966) as continuing trustee of the common trust fund made a 
periodic accounting of the proceedings of the trustee for the four-year period ending September 30, 
1968. In his report the guardian ad litem and attorney for principal questioned four investments made by 
the trustee. * * * 

We take occasion to commend the guardian for the thoroughness of his investigation and, such 
investigation having been completed to his satisfaction, for his further readiness to adopt what appears 
to be a sensible procedural vehicle, at least in this case, for the disposition of the objections raised by 
him. The statutory requirement for accountings every four years with respect to common trust funds 
presents an occasion for the exercise of a particularly sagacious prudence. Primarily, we observe that 
most of the trust beneficiaries have so limited an economic interest in a common trust fund that it is 
unrealistic to place practical reliance on the disposition of any of them carefully to scrutinize a trustee’s 
account. Thus the role of the guardian takes on a special significance, for the trust beneficiaries must be 
assured that the trustee’s accounts will receive careful and thorough review. At the same time if it is to 
serve the useful purpose for which it was designed, the common trust fund must be spared the adverse 
economic impact of the types of harassing litigation to which the mandatory four-year accounting 
requirement may expose it. 

We turn then to the objections raised here. Initially we do not agree with what appears to have 
been in part the basis on which the majority at the Appellate Division reached its conclusion. The fact 
that this portfolio showed substantial overall increase in total value during the accounting period does not 
insulate the trustee from responsibility for imprudence with respect to individual investments for which it 
would otherwise be surcharged (cf. King v. Talbot, 40 N. Y. 76, 90-91; 3 Scott, Trusts [3d ed.], § 213.1, 
pp. 1712-1713). To hold to the contrary would in effect be to assure fiduciary immunity in an advancing 
market such as marked the history of the accounting period here involved. The record of any individual 
investment is not to be viewed exclusively, of course, as though it were in its own water-tight 
compartment, since to some extent individual investment decisions may properly be affected by 
considerations of the performance of the fund as an entity, as in the instance, for example, of individual 
security decisions based in part on considerations of diversification of the fund or of capital transactions 
to achieve sound tax planning for the fund as a whole. The focus of inquiry, however, is nonetheless on 
the individual security as such and factors relating to the entire portfolio are to be weighed only along 
with others in reviewing the prudence of the particular investment decisions. * * * 

The guardian objected to the trustee’s purchase, retention and sale of the shares of Parke, 
Davis & Company, its sale of the holding in Mercantile Stores Company, Inc., and its purchase of shares 
of The Boeing Company. We conclude that there is no sufficient basis for surcharge as to any of such 
objections. The record discloses that with respect to each investment the trustee acted in good faith and 
cannot be said to have failed to exercise "’such diligence and such prudence in the care and 
management [of the fund], as in general, prudent men of discretion and intelligence in such matters, 
employ in their own like affairs’ "(Matter of Clark, 257 N. Y. 132, 136; Costello v. Costello, 209 N. Y. 
252,261; cf. EPTL, Consol. Laws, c. 17-b, 11-2.2). Itwas not shown in any instance that the losses to 
the trust fund resulted from imprudence or negligence. There was evidence of attention and 
consideration with reference to each decision made. Obviously it is not sufficient that hindsight might 
suggest that another course would have been more beneficial; nor does a mere error of investment 
judgment mandate a surcharge. Our courts do not demand investment infallibility, nor hold a trustee to 
prescience in investment decisions. (Matter of Hubbell, 302 N. Y. 246,257.) 

VVhether a trustee is to be surcharged in these instances, as in other cases, must necessarily 
depend on a balanced and perceptive analysis of its consideration and action in the light of the history of 
each individual investment, viewed at the time of its action or its omission to act. In our opinion no 
sufficiently useful purpose would be served by a detailed description of the analysis by which we reach 
the conclusion that there is no basis for surcharge with respect to any of the four investments here called 
into question. Procedures we now find acceptable with respect to these investments at the time of this 
accounting may not be satisfactory at another time in other circumstances. It suffices here to state that 
we do not find sufficient basis for surcharge in this case. * * * 



Banks are facing increased competition in their trust activities from other financial services firms 
such as Vanguard, Fidelity, and MetLife. A survey showed that banks and savings and loans held only 
about forty percent of the trust services market in 2002.2 

Matter of OnBank & Trust Co. 

Appellate Division, New York, 1996. 

649 N.Y.S.2d 592, rev’d, 688 N.E.2d 245 (1997) 

BOEHM, Judge. 

* * * The trustee of the common trust funds was, for the greater part of the accounting period, a 
national bank organized under the National Bank Act and, as such, was subject to the regulations of the 
Office of the Comptroller of the Currency (OCC). The parties agree, however, that this case is governed 
by New York law. The OCC regulations in any event require compliance with State law. Those 
regulations provide that investment by national banks of common trust fund assets in mutual funds is 
permitted, provided such investment is permitted for State banks organized under the laws of the State 
in which the national bank maintains its headquarters, in this case New York (OCC Trust Banking 
Circular No. 4 [Revised] [Sept. 29, 1976]). 

The trust funds here were established as discretionary common trust funds in order to 
distinguish them from those funds that were required to limit their investments to the so-called "legal list". 
After New York enacted the "prudent man rule" to govern the investments of fiduciaries (EPTL 11-2.2) 
and abolished the legal list, Banking Law § 100-c was amended in 1972 to eliminate the distinction 
between discretionary and legal list common trust funds (L 1972, ch 805). Under the statutory 
framework, all common trust fund trustees were authorized to invest trust assets in "such investments as 
[the trustee] may select in its discretion" (ibid.; see, Matter of Bank of N. Y. [Spitzer-Koenig], 43 A.D.2d 
105, 107, aff’d 35 N.Y.2d 512).3 * * * 

OnBank’s Plans of Operation, the instruments defining OnBank’s powers, authorize OnBank to 
make such investments "as it may select in its discretion." The guardians did not submit evidence of any 
prohibition against investing in mutual funds in the underlying trust instruments. Nevertheless, the 
guardians contend that OnBank violated the Plans of Operation by investing common trust funds in 
mutual funds because the Plans of Operation specifically limit investment to "equity type investments" in 
Fund "A" and to "fixed income investments" in Fund "B". We see no difference, however, between such 
investments held as individual securities and the same investments held in mutual funds. 

The guardians also argue that, under the Banking Law, OnBank is prohibited from delegating its 
managerial responsibilities by shifting them to a mutual fund. Banking Law § 100-c(2), as originally 
enacted, provided that "[e]ach common trust fund shall, subject to law, be under the exclusive 
management and control of such trust company" (L 1937, ch 687, at 1562). One commentator wrote that 
such prohibition was "aimed directly at the evils of delegation of managerial functions" (Note, The 
Common Trust Fund Statutes-A Legalization of Commingling, 37 Colum L Rev 1384, 1386 [1937]). The 
Legislature did no more than codify the common-law prohibition against delegation (see, Restatement of 
Trusts § 171, comment h, at 444 [1935]). At common law, a trustee could not delegate duties that 

2The Land and Manufacture Bank was created in 1740 in New England, but was shut down by colonial 
authorities, causing the financial ruin of Samuel Adams’ father. Robert Harvey, A Few Bloody Noses: 
The American War of Independence 24, 92 (2001). Henry McCulloh unsuccessfully petitioned the North 
Carolina legislature in 1767 for the creation of a Bank for America that would be established as a branch 
of the Bank of England. T. Harry Garton, Banking in North Carolina: A Narrative History 24 (1987). 
3The Bank of England operated as a central bank for both the English government and private 
merchants. National banks existed in other countries, including Italy, Germany, France, and Holland. 



involved the exercise of judgment or discretion (see, Matter of Osborn, 252 App Div 438, 444). 

In 1986, the Legislature amended Banking Law § 100-c and removed the provision in section 
100-c (2) addressing the exclusive management of a common trust fund for the reason that it was 
"superfluous" (Mem of State Dept of Banking, 1986 McKinney’s Session Laws of NY, at 2867). 
Simultaneous with the amendment, however, the Banking Department promulgated Regulation 22.20 (3 
NYCRR 22.20), which adopted similar language. That regulation provides, "[a] trust company 
administering a common trust fund shall have the exclusive management thereof". Further, each of the 
Plans of Operation requires that OnBank "shall have the exclusive management and control of the 
Fund," and that the investments of each fund "shall be subject to the joint control of two or more duly 
authorized officers or employees of the Bank." 

Nevertheless, the foregoing restrictions do not prohibit the investment of common trust funds in 
mutual funds. Such investments always remain subject to the "prudent man" rule of EPTL 11-2.2 and do 
not alter the trustee’s fiduciary responsibilities. EPTL 11-2.2 (b) (1) expressly authorizes fiduciaries to 
invest in management type investment companies, and the legislative history of EPTL 11-2.2 (b) makes 
clear that the legislation was intended to clarify that such investment did not come within the common 
law’s prohibition against delegation. As the Surrogate observed, the trustee still maintains the ultimate 
managerial control of the investment by retaining the paramount authority to buy, hold or sell the shares 
of a mutual fund investment. This interpretation is consistent with the position taken by the Comptroller 
of the Currency regarding the investment of common trust fund assets managed by national banks, 
which are governed by Federal regulations that also require exclusive management by the trustee (see, 
12 CFR 9.18 [b] [12]). * * * 

Although the mutual fund assumes the responsibility of choosing the individual investments, the 
trustee maintains control by choosing a mutual fund that is operated according to investment objectives 
consistent with those of the underlying trust. Additionally, shares of the mutual fund can be redeemed 
almost immediately after a request from the shareholder, which also enables the trustee to maintain 
close control over the investment. * * * 

We, therefore, conclude that investment in mutual funds by the trustee of a common trust fund 
does not constitute an improper delegation of its management authority. 

No one disputes that the mutual funds charge a fee for the management of the assets under 
their control. Indeed, the fee is disclosed in the prospectus of each of the funds annexed as exhibits to 
the parties’ Agreed Statement of Facts. But OnBank’s characterization of the mutual fund’s management 
or advisory fee as being only a part of the investment, similar to the internal management costs of 
publicly traded companies, does not withstand scrutiny, nor does the attempt at comparison of a mutual 
fund share to a share in General Motors. Ownership of a share of General Motors carries with it 
attributes of ownership that do not exist with a share in a mutual fund, i.e., the right to vote for directors, 
to participate in certain corporate decisions, and the conferring of standing necessary to bring a 
derivative action against corporate management. Further, the ownership of a corporate share of stock is 
not burdened with an annual management fee. 

Consistent with the broad purpose of the statute, the language of Regulation 22.20 prohibits not 
only the charging of a fee by the trustee but also that the trustee not "pay a fee, commission, or 
compensation out of the common trust fund for management." Thus, the underlying trusts are protected, 
not only from having to pay a double fee to the trustee, but also from having a fee imposed for a third 
party’s services that fall within the scope of the trustee’s management duties. * * * 

There are obvious benefits that may be derived from investing in mutual funds. Those benefits 
are freely available to both the underlying trusts and the common trust fund. The difference is that the 
common trust funds are subject to the protection of the Banking Law and its regulations; that protection 
prevents the trustees of a common trust fund from paying or permitting the payment of a fee, whether to 
itself or to the investment advisor of a mutual fund. Any such fee must be absorbed by the trustee. If a 
change is sought, then such change must come from the Legislature. * * * 



Judges PINE and LAWSON dissent in part. * * * 

Subsequent to this decision, the New York Legislature amended the Banking Law to specifically 
authorize charging fees to a common trust for mutual fund investments. The New York Court of Appeals 
then applied that amendment retroactively to the fees charged by OnBank & Trust Co. See In the Matter 
of OnBank & Trust Co., 688 N.E.2d 245 (N.Y. Ct. App. 1997). 

First Alabama Bank of Montgomery, N.A.v. Martin 

Supreme Court of Alabama, 1982. 

425 So.2d 415, cert. denied, 461 U.S. 938 (1983). 

TORBERT, Chief Justice. 

This is a class action. The plaintiffs are beneficiaries of approximately 1,250 individual trusts, of 
which the bank is trustee. As trustee of these individual trusts, the bank invested certain assets 
comprising the principal of those trusts in participating units of two common trust funds, a bond fund and 
an equity fund. * * * 

In regard to the equity fund, the court found that the purchase of seventeen of the twenty-four 
designated equity fund securities had been imprudent. As to these seventeen securities, the court found 
it unnecessary to decide whether their sale was imprudent but did conclude that the sale of five of the 
remaining seven securities had been imprudent. 

Evidence was introduced showing that in 1973 the board of directors of First Alabama reduced 
to writing what it considered to be minimum standards of safety. AI Byrne, the vice president and senior 
trust officer of the bank admitted, however, that these standards were followed prior to 1973 as unwritten 
guidelines and were generally so followed at the time in which the sales and purchases in question were 
made. These standards were: (1) A rating of B+ or better by the Standard and Poor ratings (S & P) (B+ 
being an average rating and B being a speculative rating); (2) a minimum of 1,500,000 shares of stock in 
the hands of the public; and (3) annual sales of at least $100 million. Byrne testified that the bank 
generally invested in companies with at least ten years’ experience in business and a record of 
increased earnings. He stated that the companies would generally be rated by one of the rating services. 
First Alabama claimed that the bank’s minimum standards were primarily designed for individual trusts, 
rather than common trust funds, yet Byrne stated that when purchases were made for the two common 
funds, bank policy required that those minimum standards adopted by the bank be followed. Evidence 
was also presented showing that deviations were permitted from these standards adopted by the board 
of directors with the approval of the trust investment committee so as to accomplish its goals. 

The plaintiffs offered evidence that these standards had not been followed. For example, 
Associated Coca-Cola, Cox Broadcasting, Rust Craft Greeting Cards and Sealed Power were rated B+ 
but failed to meet the Bank’s requirement of one hundred million dollars in annual sales. In addition, the 
following stocks failed to meet the minimum requirement of a B+ rating: American Garden Products; 
Ames Department Stores; Beverage Canners; CNA Financial; Elixir Industries; First Mortgage Investors; 
Hav-a-Tampa; Kinney Services; Loomis Corp.; Mortgage Associates; Transamerica Corp.; Universal Oil 
Products; and Wynn Oil Co. 

Dr. Robert Johnston, chairman of the finance faculty of the School of Business of George Mason 
University and expert witness for the plaintiffs, testified that First Alabama, as trustee, should have 
invested defensively. According to Johnston, a trustee should first provide for the safety of the principal 
and then obtain an adequate return. He based his conclusions upon a treatise by Dr. Benjamin Graham, 
which stated seven criteria for testing the safety of investments. These criteria were (1) a minimum of 



$100 million in annual sales; (2) a current ratio of at least two to one (current assets should be twice 
current liabilities); (3) a net working capital to long-term debt ratio of at least one to one (net working 
capital being current assets less current liabilities and long-term debt meaning obligations that mature in 
more than one year); (4) earnings stability (positive earnings for the last ten years); (5) a good dividend 
record; (6) an earnings growth measure of at least one-third per share over a ten-year period, averaging 
the first three years and the last three years to remove extremes; (7) a moderate price earnings ratio of 
no more than fifteen to one; and (8) a moderate ratio of price to assets of no more than one and one half 
to one. Johnston believed that a trustee should not purchase stocks which failed to meet any one of 
these standards. * * * 

The bank, however, contested Johnston’s opinion by testimony from Walter McConnell, an 
investment banker from New York, who stated that Graham’s book was intended for amateurs and not 
trustees. Also, Johnston on cross-examination was forced to admit that only five of the thirty stocks in 
the Dow Jones industrial average would meet these criteria. Johnston did not believe that a trustee could 
protect the principal against inflation by investing in common stocks. However, he did believe buying 
stocks in an old established company which paid high dividends is better than investing in a new 
venture. 

Walter McConnell, as an expert witness for the bank, listed various criteria to be applied in 
testing the soundness of an investment. Among these were the stability of the company, its financial 
soundness, its debt/equity ratio, the quality of its management, the company’s product, and its standing 
in the industry. He testified that those criteria would not be affected by market cycles or ups and downs 
in the market. He stated that in his opinion the investments were prudent, though he could not say that 
his company had recommended the purchase of these stocks while he was an adviser. 

McConnell testified that he believed a trustee must take inflation into account in making trust 
investments. He stated that the most popular approach was to invest in the very best companies, i.e., 
the best "growth" companies. The idea was that with companies whose earnings and dividends were 
growing faster than inflation one would be protected against inflation. Another approach, according to 
McConnell, was not as popular but was still used by some large banks. This approach was to buy stocks 
in companies that were not well known, i.e., not well recognized and which were selling at much lower 
prices than the stocks of better known companies. McConnell analyzed the twenty-four stocks at issue 
and concluded they had a faster growing rate than the general market, and their earnings were also 
growing faster than the general market, but they were selling at a lower price-earnings ratio. He 
concluded that First Alabama used a rational investment approach and that the purchases of these 
twenty-four stocks were prudent. He further testified that S & P ratings were not intended to be used as 
investment recommendations and that experienced analysts do not use S & P ratings as a guide to 
sound investments. He further testified that it would be imprudent to buy or sell solely because of the S & 
P ratings, because one would not be using judgment in his decisions. Evidence was also introduced 
showing that the S & P ratings were issued with a warning that they should not be used solely as market 
recommendations. 

Eldon Davis, a former trust investment officer of the bank, who was the trust investment officer 
at the time the investments were made, testified for First Alabama by deposition. He stated that in 1971 
and 1972 the stock market was very high. The "Favorite 50" stocks were selling at extremely high prices 
so he decided to seek out securities that were undervalued in relation to the higher priced ones. He 
further stated that he did not rely on prospectuses, because the SEC requires a prospectus to be 
"plastered with a high degree of risk," and "will not let you say anything good about the securities," i.e., 
will not allow a prospectus to make favorable forecasts or projections. He likewise stated that he saw 
little difference in stocks rated B, or speculative, and B+, or median, since the rating services "just don’t 
understand the business they are in." It was Davis’s opinion that it is best to buy securities in the growth 
cycle of a company and not after it has matured. * * * 

Substantial questions arose in regard to the bond fund concerning the purchase of securities of 
six real estate investment trusts (REIT’s). REIT’s are entities primarily engaged in mortgage lending on 
security of real estate, or in a combination of lending with the ownership and commercial development of 



real estate. One witness called REIT’s "the mutual funds of real estate." In September 1971, First 
Alabama purchased the unsecured debentures of six REIT’s for $2,608,443.00, which comprised 23.2 
percent of the principal of the bond fund. First Alabama suffered a 47.03+% loss on these bonds when 
they were sold for $1,381,645.00, for a total loss of $1,226,798.00. 

Questions were raised as to whether REIT’s are safe trust investments. Kenneth Campbell, an 
expert witness for First Alabama, testified that the purchases of the REIT’s were prudent investments. 
Yet he had called REIT’s "shaky legal undertakings" in his book, New Opportunities in Real Estate 
Trusts 29 (1978). 

Testifying for the plaintiffs, Dr. Johnston stated that REIT’s were risky investments. He applied a 
test set out by Benjamin Graham in his book Security Analysis (4th ed. 1962), which included size of the 
company, ratio of income to fixed charges, ratio of income to fixed charges in the company’s worst year, 
ratio of income to funded debt, value of property ratio, ratio of net assets to funded debt, and a debt to 
capital funds ratio. Johnston testified that Graham’s standards required one to look at the record of an 
REIT for a period of seven to ten years before making the investment, in order to determine the ratio of 
income to fixed charges. This was impossible here, however, because all of the REIT’s were "too new" 
to apply this test. Johnston concluded that all six of the REIT’s failed to meet the test suggested by 
Graham. Johnston concluded it was a poor decision to purchase REIT’s because there were other 
options available which were less risky. 

The plaintiffs also offered the prospectuses of the REIT’s, which contained several pages of risk 
factors. These risk factors pointed out: (1) That the issuers were mortgage trusts engaged in making 
high-risk development and construction loans; (2) the competition in that field; (3) the conflict of interest 
with the sponsor-adviser; and (4) the fact that they operated principally on a leverage basis (that is, 
borrowing capital to increase earnings). Plaintiffs’ evidence showed that the REIT’s were making high- 
risk loans dependent upon the borrower’s ability to pay. The plaintiffs contended that if the borrower had 
good credit, it could borrow directly from the bank and not have to pay the REIT fee. 

Campbell, testifying for the bank, stated that the REIT’s concept has limited if not dangerous 
application for mortgage lending trusts. John Davis, hired by First Alabama to replace Eldon Davis as 
trust investment officer, testified that in his opinion the purchase of the six REIT’s was imprudent 
because they were all leverage. Davis testified that the REIT’s would not meet the standards of the Bank 
today. 

Mr. Byrne testified that in 1972 First Alabama’s standards for bond purchases were to buy bonds 
from companies that were well managed, that were generally AA or better, that had the ability to 
withstand industry trauma, and that were the larger companies available in the bond market. None of the 
six REIT’s met those standards. * * * 

The standard to be followed in determining whether a trustee has breached his duty to the trust 
was stated in Birmingham Trust National Bank v. Henley, 371 So. 2d 883 (Ala. 1979): 

"The general definition of a trustee’s investment duties was first stated by the Supreme Court of 
Massachusetts in Harvard College v. Amory, 9 Pick 446,461,26 Mass. 446,461 (1830): 

" ’All that can be required of a trustee to invest, is, that he shall conduct himself faithfully and exercise a 
sound discretion. He is to observe how men of prudence, discretion and intelligence manage their own 
affairs, not in regard to speculation, but in regard to the permanent disposition of their funds, considering 
the probable income, as well as the probable safety of the capital to be invested.’ * * * 

The difference between speculation and investment is well described by Dr. Headley in Headley, 
Trust Investments, 97 Trusts & Estates 739 (1952), quoted above in the quotation from Birmingham 
Trust National Bank v. Henley, 371 So. 2d at 895. As Dr. Headley states, one who buys common stocks 
with the idea of selling them on the market for higher prices is speculating. One who is making a prudent 
investment examines the stocks’ intrinsic values and purchases them for a long-term investment. Walter 



McConnell, testifying for the defendant, stated that one approach adopted by trust managers is to pick 
established stocks and not worry about subsequent turns in the market price. It is obvious that neither 
Headley’s standards, nor those mentioned by McConnell, were consistently used by First Alabama. * * * 

After careful consideration of the many issues presented on appeal, this Court has determined 
that the trial court did not err in finding for the plaintiffs. We reaffirm the "prudent man rule," which states 
that a trustee must only exercise sound discretion, conduct himself faithfully, and manage funds 
entrusted to him as men of prudence, discretion, and intelligence would manage their own affairs, having 
due regard for the safety of the corpus and probable income. Harvard College v. Armory, 26 Mass. (9 
Pick) 446 (1830). See also, Birmingham Trust National Bank v. Henley, 371 So. 2d 883 (Ala. 1979). We 
conclude that the trial court applied the "prudent man rule." Based upon the foregoing principles and the 
ore tenus rule, the findings of the trial court are due to be affirmed. 

Justices JONES, SHORES, EMBRY, BEATTY and ADAMS, concur. 

Modern portfolio theory poses new challenges for trustees. This theory posits that stock price 
changes depend on new information in an "efficient market" and that this makes stock prices 
unpredictable. Market investment had previously been directed primarily at identifying particular stocks 
that would outperform other investments. Critics of that practice claimed that market prices were as 
predictable as a "random walk" down Wall Street, meaning that even the most astute investors could not 
out perform the market by picking individual securities. This encouraged "passive" investing, where 
institutional investors diversified their portfolios to reflect overall market performance, as represented by 
broad-based market indexes such as the S & P 500. Modern portfolio theory also posits that a money 
manager should not be judged on the basis of performance of individual investments in the portfolio. 
Rather, the manager should be measured on the overall performance of the portfolio. This encourages 
diversification and allows the inclusion of at least a few more risky investments in a prudently managed 
fiduciary fund. 

Central National Bank of Mattoon v. United States Department    of Treasury 

United States Court of Appeals, Seventh Circuit, 1990. 

912 F.2d 897 

POSNER, Circuit Judge. 

Central National Bank is one of two national banks in Mattoon, a town of 20,000 in downstate 
Illinois. After an investigation of the bank’s trust department, the Comptroller of the Currency, who 
regulates national banks, issued in 1987 a notice of intent to revoke the bank’s permission to provide 
trust services to its customers. The notice was issued pursuant to 12 U.S.C. § 92a(k), which authorizes 
the Comptroller, upon notice and hearing, to revoke trust powers that the bank has "unlawfully or 
unsoundly exercised." After a hearing before an administrative law judge, the judge found that the bank 
had committed many violations of the Comptroller’s regulations and engaged in many imprudent 
practices, but decided that it would be enough to order the bank to cease and desist. On review of the 
administrative law judge’s order the Comptroller upheld the judge’s findings, but considering the remedy 
imposed too weak revoked the bank’s trust powers. The bank asks us to set aside the Comptroller’s 
order. 12 U.S.C. § 1818(h)(2). We can do that only if the Comptroller has violated a statute or regulation, 
made findings of fact unsupported by substantial evidence, or exercised his judgment in an arbitrary, 
which is to say unreasonable, fashion. Id.; 5 U.S.C. §§ 706(2)(A), (E); Larimore v. Conover, 775 F.2d 
890, 895-96 (7th Cir. 1985), reversed en banc on other grounds, 789 F.2d 1244 (7th Cir. 1986). These 
precepts apply to choice of remedy, id.; del Junco v. Conover, 682 F.2d 1338, 1340 (9th Cir. 1982); First 
National Bank v. Comptroller of Currency, 697 F.2d 674,680 (5th Cir. 1983)--in spades, as we shall 
see. * * * 



We turn to the merits of the petition for review. The bank does not deny that it has engaged in 
improper practices in its trust department, but pleads a variety of mitigating circumstances. The improper 
practices not only are numerous but also reach back many years and were only partly corrected in 
previous remedial proceedings that resulted in the entry and subsequent dissolution of a cease and 
desist order in the early 1980s. The improprieties range in gravity from the technical (failure to comply 
with certain reporting requirements) through the mild (minor violations of the terms of trust instruments) 
to the grave (deliberately overvaluing securities in one of the bank’s common trust funds, the 
consequence being to overcharge customers for units of the fund). The bank has very little to say in 
rebuttal to these charges, and nothing worth discussing. It trains all its guns on the alleged impropriety 
that precipitated the Comptroller’s decision to order the bank to shut down its trust department--the 
purchase in 1985 of 20,000 shares of Eagle Bancorporation for a common trust fund administered by the 
bank’s trust department. 

The purchase price of $220,000 constituted more than 20 percent of the assets of the common 
trust fund. To finance the purchase, Malcolm O’Neill, the bank’s trust officer, sold blue-chip stocks and 
bonds held in the common trust fund. Eagle was a modest (net worth of $14 million), unlisted company 
owning small, unlisted banks and seeking to acquire more of these; its stock was narrowly held and 
thinly traded. The president and (indirectly) principal stockholder of the Central National Bank of 
Mattoon, James Singer, owned stock in Eagle, as did another director of the bank and O’Neill himself. In 
addition, as O’Neill well knew, Eagle was trying to acquire another bank of which Singer was a major 
owner. 

The Eagle shareholder from whom O’Neill had purchased the 20,000 shares for Central National 
Bank’s common trust fund agreed in writing to repurchase the stock within one year, upon demand, at a 
price slightly above the bank’s purchase price. Within that year an attempt by Eagle to raise money by a 
new offering of stock failed, and O’Neill belatedly began to worry about the prudence of the bank’s 
investment. But he unaccountably failed to exercise his option to sell the stock back to the seller. He 
claims to have made an oral demand, which--assuming he did make it--was ignored. He made no effort 
to follow up with a written demand. So far as appears, the stock remains in the bank’s portfolio to this 
day, having paid during this period a single dividend of $1,500. 

The imprudence of the investment does not lie in the fact that Eagle is not a blue chip. It is a 
myth that prudent investing requires limiting one’s portfolio to the stocks or other securities of the 
strongest companies, the companies least likely to go broke. The prices of the stocks of weak 
companies are bid down in the market until those stocks yield the same risk-adjusted expected return as 
the stocks of the strongest companies; otherwise no one would hold stock in a weak company--the 
prices of such stock would fall to zero. The risk to which we have just referred is the volatility of the stock 
in relation to the market, or in other words the stock’s sensitivity to market swings. This "market risk," 
what finance theorists call "beta," is different from insolvency risk--that is, how weak the company is. 
But like insolvency risk, it is compensated risk, since most investors (including most beneficiaries of 
trusts) are risk averse and therefore demand a premium to hold a security that has an above-average 
market risk. The prices of stocks with high market risk are bid down accordingly, to compensate 
investors for holding the stock. 

But the proposition that the price of a stock that involves above-average insolvency risk or above- 
average market risk will be bid down to compensate investors for bearing these risks assumes that there 
is an efficient market for the stock in question, that is, a market in which there are enough well-informed 
buyers and sellers, actual and potential, to ensure that prices reflect true values as affected by risk 
preference as well as by expected earnings and other factors. We do not know whether the market in 
stock of Eagle Bancorporation is efficient, but probably it is not. Its existing shares are thinly traded and 
its effort to sell additional shares flopped. The fact that in all of 1985 the only price at which Eagle stock 
changed hands was $11 (and there were several transactions during this period, not just the purchase 
by the bank’s common trust fund), even though the value of a company is rarely constant over an entire 
year, is further evidence that the price of this stock is not a reliable market price. With O’Neill and his 
bosses owning stock in Eagle and the big boss owning stock in Eagle’s target as well, there is no reason 
to suppose that O’Neill’s decision to buy 20,000 shares in Eagle for the common trust fund reflected an 



informed and unbiased effort to determine the value of those shares relative to the market value of the 
stocks that O’Neill sold to pay for the shares. Nor is there evidence that O’Neill in fact made any such 
effort. The problem, then, is not that Eagle was not a blue chip company, but that, as a prudent investor 
in O’Neill’s shoes would have realized, it may very well not have been worth as much as $11 a share. 

The purchase also impaired the diversification of the bank’s common trust fund. We pointed out 
earlier that to investors who are risk averse, unnecessary risk is a cost, which they will willingly bear, 
therefore, only if compensated by the prospect of an additional return on their investment. We identified 
two types of risk: insolvency risk, and market risk (beta). Both are compensated risk, in that price will 
adjust to make securities containing even large amounts of such risk just as good investments as 
securities with less such risk. There is, however, a third type of risk, which is uncompensated, and that is 
risk that can be diversified away simply by holding a larger, more balanced portfolio. It is uncompensated 
because it is not a real burden to the investor, since he can eliminate it at trivial cost by the design of his 
portfolio. By placing a large fraction of the trust fund’s assets in the shares of a small company, itself 
undiversified (for some companies, of course, are highly diversified--they are like mutual funds), O’Neill 
significantly reduced the fund’s diversification without conferring any offsetting benefit, in the form of a 
higher expected return, on the fund’s beneficiaries. In time, if and when they discovered that the bank 
was failing to maintain a diversified portfolio, they might withdraw from the fund, but until then they were 
simply worse off as a consequence of the bank’s purchase of Eagle stock. 

We have wandered a bit afield, for the Comptroller, perhaps prudently, does not emphasize the 
effect of the Eagle purchase in reducing the diversification of the common trust fund. So far as the trust 
services of the Central National Bank of Mattoon, Illinois, are concerned, the propriety of the bank’s 
practices is determined by the Illinois law of trusts, 12 C.F.R. § 9.1 l(a); and while the duty of a fiduciary 
to diversify his investment portfolio is generally recognized, Restatement (Second) of Trusts, § 228 
(1959); Hamilton v. Nielsen, 678 F.2d 709, 712 (7th Cir. 1982), leading us to hazard a guess in Hamilton 
that the duty was a part of the Illinois prudent man rule, we acknowledged that there were no Illinois 
cases on point. Id. The Illinois Appellate Court has misread Hamilton as holding that "Illinois law does 
not impose a duty on a trustee to diversify the trust assets." McCormick v. McCormick, 536 N.E.2d 419, 
428 (1988). This leaves the status of the duty to diversify in Illinois law in a fog that neither the statute 
itself ("in ... investing ... property for any trust ... the trustee shall exercise the judgment and care under 
the circumstances then prevailing which men of prudence ... exercise in the management of their own 
affairs," III. Rev. Stat. ch. 17, para. 1675(1)) nor the cryptic discussion of diversification in In re Estate of 
Pirie, 492 N.E.2d 884,887 (1986), can penetrate. What is clear, though, is that the bank’s failure to take 
reasonable steps to determine whether $11 was a fair estimate of the value of Eagle stock, and the fact 
that the bank was engaged in self-dealing in buying for the trust fund stock in a company in which the 
bank’s insiders had a substantial stake, made the purchase imprudent, and therefore improper, under 
Illinois law and hence under federal law as well. Kinney v. Lindgren, 26 N.E.2d 471 (1940); Herget 
National Bank v. Lampitt, 478 N.E.2d 904 (1985). * * * 

The petition to set aside the Comptroller’s order revoking the bank’s trust authority is denied. 

Questions and Notes 

1. The OCC issued a notice of proposed rulemaking that sought comment on whether it should 
adopt uniform standards of care for the trust departments of national banks. 65 Fed. Reg. 75,872 (Dec. 
5, 2000). The OCC was particularly concerned that the multi-state fiduciary operations of national banks 
might face conflicting state standards for the obligations of trustees. The OCC also sought comment on 
what uniform fiduciary standards should be adopted. Because of broad-ranging questions and concerns 
raised in comment letters responding to this proposal, the OCC decided to defer adoption of such a rule 
pending further study. 66 Fed. Reg. 34,792 (July 2, 2001). 

2. Does the OCC’s proposal conflict with the requirements of 12 U.S.C. § 92a that limit national 
bank trust activities to those "not in contravention of State or local law"? 



3. What uniform standard should be adopted by the OCC if it decides to proceed with this 
proposal--legal list, prudent man, modern portfolio theory, or something else? 

4. The Lincoln First Bank, which became a part of J.P. Morgan Chase, was found liable in 2004 
for $21 million in losses from an estate it was managing. Liability was assessed because the bank’s trust 
department had kept the trust assets invested solely in the stock of Eastman Kodak Co. The individual 
creating the trust had asked that the estate remain invested in Eastman Kodak stock, absent some 
compelling reason. A state judge ruled that the bank should have realized there was a compelling 
reason to invest elsewhere, starting in 1974 and continuing into this century, because it was apparent 
that Eastman Kodak was being mismanaged. On appeal, it was held that the plaintiff’s substantive 
claims were barred by resjudicata to the extent that the trust’s activities had been approved in 
proceedings in a New York surrogate court. In re Estate of Hunter, 827 N.E.2d 269 (N.Y. Ct. App. 2005). 

In another case, SunTrust Banks Inc. was charged with a conflict of interest in keeping a family 
trust highly concentrated in the stock of the Coca-Cola Co., which had suffered a sharp drop in value. 
SunTrust itself owned Coca-Cola stock valued at more than $2 billion and had close business ties with 
Coca-Cola. Indeed, the only copy of the formula for the Coca-Cola drink is kept in a SunTrust safe 
deposit box. The plaintiffs claimed that SunTrust did not want to sell stock held in their trusts and other 
trusts managed by the bank because that would depress Coca-Cola stock, hurting the bank’s own 
holdings. Paul Davis, Lawsuit Targets SunTrust’s Ties to Coke, Am. Banker, June 14, 2005. 

PENSION FUND MANAGEMENT 

Ch. 10 

Sec. 3 

Section 3. Pension Fund Management 

In 1970, collective investment trust funds maintained by banks for pension asset management 
were excluded from the provisions of the Investment Company Act of 1940 that regulates mutual funds 
and other investment companies. 15 U.S.C. § 80a-3(c)(11). This allowed banks to expand their services 
as professional managers of pension funds. By 1982, banks and other professional advisers were 
managing about one-half of pension fund assets. III Jerry W. Markham, A Financial History of the United 
States, From the Age of Derivatives to the Internet (1970-2001) 98 (2002). In 1986, the District of 
Columbia Court of Appeals held in Investment Company Institute v. Conover, 790 F.2d 925 (D.C. Cir.), 
cert. denied, 479 U.S. 939 (1986), that national banks could be authorized by the OCC to manage 
individual IRA accounts through a common trust fund. That decision was followed by other circuits. See 
Curtis J. Polk, Banking and Securities Law: The Glass-Steagall Act--Has It Outlived Its Usefulness?, 55 
Geo. Wash. L. Rev. 812 (1987). The OCC has also adopted a regulation to govern the operation of 
collective investment funds. 12 C.F.R. § 9.18. That regulation requires a written plan by the bank 
governing the operation of such funds, as well as audits and financial reports.4 Certain conflicts of 
interests are prohibited and management fees are required to be reasonable. 

(i) Investment powers and policies with respect to the fund; 

(ii) Allocation of income, profits, and losses; 

(iii) Fees and expenses that will be charged to the fund and to participating accounts; 

(iv) Terms and conditions governing the admission and withdrawal of participating accounts; 

(v) Audits of participating accounts; 

4Bray Hammond, Banks and Politics in America From the Revolution to the Civil War 36 (1957). 



(vi) Basis and method of valuing assets in the fund; 

(vii) Expected frequency for income distribution to participating accounts: 

(viii) Minimum frequency for valuation of fund assets; 

(ix) Amount of time following a valuation date during which the valuation must be made; 

(x) Bases upon which the bank may terminate the fund; and 

(xi) Any other matters necessary to define clearly the rights of participating accounts. 

Laborers National Pension Fund v. Northern Trust Quantitative Advisors, Inc. 

United States Court of Appeals, Fifth Circuit, 1999. 

173 F.3d 313, cert. denied, 528 U.S. 967. 

DENNIS, Circuit Judge. 

The Laborers National Pension Fund (Fund) filed suit against American National Bank and Trust 
Company of Chicago (ANB) for damages because of breach of fiduciary duties as the Fund’s investment 
manager under the Employment Retirement Income Security Act of 1974 (ERISA), 29 U.S.C. §§ 1001 et 
seq. After a bench trial, the district court determined that ANB’s purchase of interest-only mortgage- 
backed securities (lOs) was not a prudent investment and rendered a money judgment for the Fund 
against ANB. We reverse and render judgment for ANB. * * * 

Interest-only mortgage-backed securities (lOs)were created in the late 1980s. An IO is a right to 
receive a portion of the interest only from payments on mortgage loans. Each IO is paid from the stream 
of interest payments made on mortgage loans by a pool of homeowners. Thus, prepayment of mortgage 
loans by members of the pool tends to diminish or extinguish the yield on the related IO. The rate at 
which mortgages are paid off increases more than expected if interest rates on mortgage loans decline 
unexpectedly prompting an unanticipated higher number of homeowners to refinance. Given these 
characteristics, lOs can result in significantly greater price and yield volatility than traditional debt 
securities. See Olkey v. Hyperion 1999 Term Trust, Inc., 98 F.3d 2, 6 (2d Cir. 1996), cert. denied, 520 
U.S. 1264 (1997). In addition, however, lOs can serve as a hedge to prevent significant losses in value 
due to interest rate changes because lOs generally increase as interest rates rise and mortgage-backed 
securities generally decline as interest rates rise. Id. at 3-4. * * * 

ERISA was enacted to regulate employee benefit plans and protect the funds invested in such 
plans. 29 U.S.C. § 1302(a). ERISA assigns to plan fiduciaries "a number of detailed duties and 
responsibilities, which include ’the proper management, administration, and investment of [plan] assets, 
the maintenance of proper records, the disclosure of specified information, and the avoidance of conflicts 
of interest.’ " Mertens v. Hewitt Associates, 508 U.S. 248,251-52 (1993) (citation omitted). 

In ERISA, "rather than explicitly enumerating all of the powers and duties of trustees and other 
fiduciaries, Congress invoked the common law of trusts to define the general scope of their authority and 
responsibility."~ Central States, Southeast and Southwest Areas Pension Fund v. Central Transport, Inc., 
472 U.S. 559, 570 (1985). The manner in which trustees and other fiduciaries may exercise their 
powers, however, is further defined in the statute through the provision of strict standards of conduct, 
also derived from the common law of trusts--most prominently a standard of loyalty and a standard of 
prudence. Id. at 570-71 (citing 29 U.S.C. § 1104(a)(1 )(A) ("a fiduciary shall discharge his duties with 
respect to a plan solely in the interest of the participants and beneficiaries and for the exclusive purpose 

~Alexander Mackie, Facile Princeps: The Story of the Beginning of Life Insurance in America 224 (1956). 



of: (i) providing benefits to participants and their beneficiaries; and (ii) defraying reasonable expenses of 
administering the plan") and 29 U.S.C. § 1104(a)(1)(B) (a fiduciary must act "with the care, skill, 
prudence, and diligence under the circumstances then prevailing that a prudent man acting in a like 
capacity and familiar with such matters would use in the conduct of an enterprise of a like character and 
with like aims")). 

In determining compliance with ERISA’s prudent man standard, courts objectively assess 
whether the fiduciary, at the time of the transaction, utilized proper methods to investigate, evaluate and 
structure the investment; acted in a manner as would others familiar with such matters; and exercised 
independent judgment when making investment decisions. Katsaros v. Cody, 744 F.2d 270, 279 (2d 
Cir.), cert. denied sub nom., 469 U.S. 1072 (1984). " ’[ERISA’s] test of prudence ... is one of conduct, 
and not a test of the result of performance of the investment. The focus of the inquiry is how the fiduciary 
acted in his selection of the investment, and not whether his investments succeeded or failed.’ " 
Donovan v. Cunningham, 716 F.2d 1455, 1467 (5th Cir. 1983), cert. denied, 467 U.S. 1251 (1984). 
Thus, the appropriate inquiry is "whether the individual trustees, at the time they engaged in the 
challenged transactions, employed the appropriate methods to investigate the merits of the investment 
and to structure the investment." Donovan v. Mazzola, 716 F.2d 1226, 1232 (9th Cir. 1983), cert. denied, 
464 U.S. 1040 (1984). 

The Secretary of Labor may prescribe such regulations as he finds necessary to carry out the 
provisions of ERISA. 29 U.S.C. § 1135. In 1979 the Secretary prescribed regulations under ERISA 
further defining a fiduciary’s investment duties. 29 C.F.R. § 2550.404a-1. In general, the regulations 
provide that the fiduciary shall be required to act as a prudent investment manager under the modern 
portfolio theory rather than under the common law of trusts standard which examined each investment 
with an eye toward its individual riskiness. Specifically, they state that a fiduciary’s investment duties 
under 29 U.S.C. § 1104(a)(1)(B) are satisfied if he has given appropriate consideration to facts he knows 
or should know to be relevant to the particular investment or investment course of action involved, 
"including the role the investment or investment course of action plays in that portion of the plan’s 
investment portfolio with respect to which the fiduciary has investment duties" and has acted 
accordingly. 29 C.F.R. § 2550.404a-1(b)(1)(i)-(ii). For these purposes, "appropriate consideration" 
includes determining that the investment or investment course of action "is reasonably designed, as part 
of the portfolio (or, where applicable, that portion of the plan portfolio with respect to which the fiduciary 
has investment duties), to further the purposes of the plan, taking into consideration the risk of loss and 
the opportunity for gain (or other return) associated with the investment or investment course of action," 
and consideration of the following factors: "(A) The composition of the portfolio with regard to 
diversification; (B) The liquidity and current return of the portfolio relative to the anticipated cash flow 
requirements of the plan; and (C) The projected return of the portfolio relative to the funding objectives of 
the plan." 29 C.F.R. § 2550.404a-1(b)(2)(i)-(ii). 

In investments, the term "derivative" refers to "financial instruments whose performance is 
derived in whole or in part from the performance of an underlying asset (such as a security index of 
securities)." See BNA Pension Benefits Report No. 23, at 1046 (Apr. 15, 1996) (citing Department of 
Labor-Comptroller Letter of Guidance and Statement on Derivatives signed by Assistant Labor 
Secretary Olena Berg on Mar. 28, 1996). Examples of these financial instruments include futures, 
options, options on futures, forward contracts, swaps, structured notes and collateral mortgage 
obligations, and interest-only and principal-only strips. In the Letter of Guidance and Statement on 
Derivatives, the Department of Labor and the Comptroller made the following statements: 

Investments in derivatives are subject to the fiduciary responsibility rules in the same manner as 
are any other plan investments .... In determining whether to invest in a particular derivative, plan 
fiduciaries are required to engage in the same general procedures and undertake the same type of 
analysis that they would in making any other investment decision. This would include, but not be limited 
to, a consideration of how the investment fits within the plan’s investment policy, what role the particular 
derivative plays in the plan’s portfolio, and the plan’s potential exposure to losses. * * * 

Plan fiduciaries have a duty to determine the appropriate methodology used to evaluate market 



risk and the information which must be collected to do so. Among other things, this would include, where 
appropriate, stress simulation models showing the projected performance of the derivatives and of the 
plan’s portfolio under market conditions. Stress simulations are particularly important because 
assumptions which may be valid for normal markets may not be valid in abnormal markets, resulting in 
significant losses .... *** 

Investment managers are also charged with making investments in accordance with documents 
and instruments governing the plan insofar as the plan documents are consistent with the provisions of 
ERISA. 29 U.S.C. § 1104(a)(1)(D). The Fund investment guidelines in the present case, in pertinent part, 
provide: 

1. Investments are limited to holdings which would be permitted under the prudent man rule as set forth 
in the Employee Retirement Income Security Act of 1974. * * * 

4. Bond investments shall be limited to Federal or Federal Agency obligations or corporate bonds of the 
first three quality grades (at the time of purchase) as established by one or more of the nationally 
recognized bond rating services .... 

5. The investment managers are not authorized to engage in investment transactions involving stock 
options, short sales, purchases on margin, letter stocks, private placement debt, commodities, venture 
capital. Future investments in foreign securities will not be made without prior consultation with, and 
approval by, the Board of Trustees .... 

The parties treated the Pension Fund Investment Philosophy and General Policy on Investments 
as part of the plan documents. The Investment Philosophy, in pertinent part, provides: 

The Trustees of the Laborers National Pension Fund, in order to protect the interests of the 
participants and beneficiaries for the purpose of providing them with benefits and defraying the 
reasonable expenses of administering the Plan, are committed to protect the corpus of the Fund, meet 
the actuarial assumptions, and comply with applicable Federal and state laws. In order to accomplish 
these goals in a prudent manner, the Trustees believe that the investments of the Fund must be 
diversified among government securities, bonds, mortgages, common stock, real estate, insurance 
company contracts, money market instruments, and other appropriate investments. Therefore, it will be 
the policy of the Trustees to invest the assets of the Fund with care in those vehicles which should 
preserve the principal while recognizing the need for income and appreciation with a minimal risk. This 
policy will be carried out by the Trustees in a prudent manner with the assistance of reputable 
professional money managers, consultants, insurance companies and banks to make the investments. 
The performance of these investments will be reviewed at least quarterly using various evaluation 
techniques that prove reliable and face-to-face discussion and review among the parties .... 

And the General Policy on Investments, in pertinent part, states that: 

(a) It is the intention of the Board of Trustees to allow the investment manager full discretion 
within the scope of the agreed upon investment guidelines and restrictions. The manager’s performance 
in meeting the Fund’s objectives will be reviewed on a regular periodic basis. Results based on a total 
rate of return (including both realized and unrealized gains and losses) will be evaluated quarterly by a 
professional service retained by the Trustees. * * * 

(c) All investment managers will be providing quarterly reports to the Trustees in the requested 
format. The reports include a review of previous actions, current status of the portfolio, 
recommendations, etc. If changing market or economic conditions or other events suggest that a special 
meeting or action of the Trustees is necessary it is expected that the manager will communicate with the 
Trustees promptly rather than waiting for submission of the scheduled report. 

(d) If in the judgment of the investment manager strict adherence to one or more of the following 
investment guidelines in connection with a specific transaction is not in the best interests of the Laborers 



National Pension Fund or would produce an undesirable investment result the manager shall consult 
with the Trustees before proceeding with the transaction. 

The district court clearly erred in determining that ANB failed to consider Fund guidelines before 
purchasing lOs. During the period at issue, Tom Pierce was ANB’s Director of Fixed Income. Before Mr. 
Pierce authorized the purchase of lOs in 1991 he and his ANB associates consulted the ANB documents 
that incorporated the Fund guidelines, reviewed general literature on lOs and discussed the merits of 
investing in lOs with brokers. Mr. Pierce also utilized electronic Bloomberg stress simulation models to 
project the performance of lOs and the Fund’s portfolio under market conditions. The Bloomberg stress 
simulation models based their projections on the prepayment histories of various securities based upon 
interest rate changes. Mr. Pierce considered the whole universe of investment grade, fixed-income 
alternatives and evaluated the risks and rewards associated with these securities relative to a Lehman 
Brothers Aggregate Index. 

Not only did Mr. Pierce consider the risks associated with lOs in the context of the goals of the 
Fund; ANB also convened an Account Review Committee which met quarterly to review client objectives 
and to ascertain whether ANB’s investment decisions complied with these objectives. ANB invested in 
lOs on behalf of several pension plans covered by ERISA and the Account Review Committee approved 
the use of lOs in the Fund’s fixed-income account prior to their purchase. In addition, Standard 
Valuations, the company retained by the Trustees to be responsible for monitoring ANB’s compliance 
with the Fund guidelines, considered the IO investment permissible under the Fund guidelines. In fact, at 
least one other investment manager, Lazard Freres, made an IO investment for the Fund under the 
same investment guidelines during the same period of time. 

As we read the plan documents and instruments, ANB’s investment in lOs was not a violation of 
the investment guidelines or their spirit. The documents and instruments governing the plan must 
generally be construed in light of ERISA’s policies, and those documents cannot excuse either the 
trustees or the investment managers from their duties under ERISA. Central States, 472 U.S. at 568. In 
interpreting the provisions of plan documents and instruments such as the investment guidelines with 
this view, we are also guided by the principles of trust law. Firestone v. Bruch, 489 U.S. 101, 111 (1989) 
(citing Central States Southeast and Southwest Areas Pension Fund v. Central Transport, Inc., 472 U.S. 
559, 570 (1985)). As they do with contractual provisions, courts construe terms in trust agreements 
without deferring to either party’s interpretation. "’The extent of the duties and powers of a trustee is 
determined by the rules of law that are applicable to the situation, and not the rules that the trustee or his 
attorney believes to be applicable, and by the terms of the trust as the court may interpret them, and not 
as they may be interpreted by the trustee himself or by his attorney.’" Firestone, 489 U.S. at 112 (citing 
3 William F. Fratcher, Scott on Trusts § 201, at 221 (1988)). "The terms of trusts created by written 
instruments are ’determined by the provisions of the instrument as interpreted in light of all the 
circumstances and such other evidence of the intention of the settlor with respect to the trust as is not 
inadmissible.’" Firestone, 489 U.S. at 112 (citing Restatement (Second) of Trusts § 4, Comment d 
(1959)). Giving the written words of the guidelines their plain meaning within the context of trust law 
principles and ERISA policies, we conclude that the guidelines neither expressly nor implicitly prohibit 
investments in lOs of the first three quality grades; and that there is no reasonable basis for reading 
such a prohibition into the plan documents. 

On the other hand, we find the interpretation of the Fund guidelines by the district court and the 
Trustees to be unreasonable under the ordinary meaning of the words of the document and especially 
so in light of the ERISA policies and the principles of trust law. The Investment Philosophy requires the 
Trustees to "protect the interests of the participants and beneficiaries for the purpose of providing them 
with [pension and other] benefits ... protect the corpus of the Fund, meet the actuarial assumptions, and 
comply with applicable Federal and state laws ... diversif[y] [investments] among government securities, 
bonds, mortgages, common stock, real estate, insurance company contracts, money market 
instruments, and other appropriate investments ... [and] invest the assets of the Fund with care in those 
vehicles which should preserve the principal while recognizing the need for income and appreciation with 
a minimal risk." The Trustees contend that the last clause implies a ban against lOs because derivatives 
involve a risk of loss of principal. We do not think that ambiguous clause standing alone justifies such an 



inference. Reading it together with the balance of the Investment Philosophy and plan documents, we 
are certain that it does not. The clear words of the Investment Philosophy and other plan documents 
require the Trustees to invest in many types of assets involving the risk of loss of principal, such as 
common stocks, real estate, insurance contracts, and money market instruments. Indeed, the evidence 
indicates that the Fund’s equity and fixed-income portfolios have long contained many investments 
having risk of principal losses. The goals of the plan are to provide sufficient growth in assets for the 
payment of future pensions and other benefits to large numbers of participants and beneficiaries and to 
protect the Fund against inflation and depreciation. These objectives dictate an investment policy of 
reasonable risk, healthy appreciation and appropriate diversification. ERISA and the federal regulations 
likewise impose prudent fiduciary duties of careful investments for the same purposes. 

The Fund guidelines expressly prohibit investments "involving stock options, short sales, 
purchases on margin, letter stocks, private placement debt, commodities [or] venture capital .... " lOs are 
not among the prohibited investments. The Fund guidelines stated that investments should be limited to 
federal agency obligations or corporate bonds of the first three quality grades. The lOs at issue met this 
requirement, as they were rated "AAA" at the time of their purchase. Furthermore, the Investment 
Philosophy indicated that investments should be diversified among "government securities, bonds, 
mortgages, common stock, real estate, insurance company contracts, money market instruments, and 
other appropriate investments." ANB’s investment in lOs was reasonably designed as part of the Fund’s 
portfolio to further the purposes of diversification as a hedge against possible interest rate hikes and 
consequent declines in values of fixed income securities. * * * 

Under a proper application of the correct legal principles to the evidence in the present case, 
there is not a reasonable basis for concluding that ANB or Mr. Pierce acted imprudently or in violation of 
their fiduciary responsibilities with regard to the 1991 investments in lOs. ANB considered the 
characteristics of lOs and utilized stress simulation models to project the performance of lOs and the 
Fund’s portfolio under various market conditions before investing in lOs. The Fund’s expert witnesses, 
none of whom were active or experienced ERISA plan investment managers, failed to point out any 
specific violation by Mr. Pierce or ANB of a fiduciary duty required by the prudent investor and modern 
portfolio standards of ERISA and the related federal regulations and guidance. Instead, the Fund’s 
experts based their opinions that ANB’s IO investments were imprudent on analysis of those investments 
standing alone, in isolation from the relevant portfolio. Also, despite their ultimate conclusions, one or 
more of the Fund’s expert witnesses conceded that lOs can serve as a hedge against countervailing 
risks of a portfolio, the Fund guidelines did not prohibit the investment in lOs, the investment community 
did not anticipate the sudden, unprecedented decrease in interest rates which accelerated the 
prepayment of mortgages in 1992, and Mr. Pierce sufficiently investigated the available data on the 
nature of the particular lOs prior to purchasing them. 

ANB’s expert witness, Mr. Henderson, an experienced ERISA plan investment manager, 
testified that ANB’s IO investments were not imprudent when analyzed under the prudent investor, 
modern portfolio principles of ERISA and the pertinent Department of Labor regulations and guidances. 
He was the only expert witness who properly assessed ANB’s IO investments as of the time they were 
made using the correct prudent man, modern portfolio ERISA principles. Mr. Henderson testified that in 
forming his opinion, he reviewed the quarterly reports issued by ANB to the Fund in 1991 and 1992; the 
data on the pertinent lOs available to ANB prior to the 1991 IO investments; the portfolio and investment 
goals and guidelines; and Standard Valuations’ assessment of ANB’s IO investments and overall 
performance for 1992. Based upon the Fund guidelines, the economic conditions that prevailed in 
September 1991, the makeup of the Fund’s portfolio and Mr. Pierce’s objectives for the portfolio, Mr. 
Henderson concluded that the IO investments were appropriate. 

From our review of the record, we conclude that the Trustees failed to produce evidence from 
which it reasonably could be found that Mr. Pierce or ANB acted imprudently or that the IO investments 
in the present case violated the guidelines or ERISA policies. Accordingly, we REVERSE the district 
court’s judgment in favor of the Trustees and RENDER judgment in favor of the defendants-appellants 
and against the plaintiffs-appellees. 



Questions and Notes 

1. The stock market runup during the 1990s saw a substantial increase in the value of retirement 
plans and trust funds as the Internet economy exploded. The subsequent implosion of many dot.com 
companies, and the crippling of the market by Fed interest rate increases saw market values plunge. A 
diversified portfolio would have increased during the run-up and decreased in the downturn, which may 
or may not have been offset by investments in non-equity instruments. Modern portfolio theory, 
nevertheless, posits that the market will in the long run increase and be more profitable than investments 
selected only on the basis of perceived future performance. Of course we should remember the 
admonition of the economist John Maynard Keynes: "in the long run, we are all dead." Indeed, it was not 
until late in 1954 that the stock market regained the high it had set not long before the 1929 stock market 
crash. More recently, the Dow Jones Industrial Average crashed in 2000. It was not until October 3, 
2006, that the Dow exceeded the record high set on January 14, 2000. In October 2006, the S & P 500 
Index, however, was twelve percent below its 2000 record and the NASDAQ Index was fifty-five percent 
below its 2000 record. 

2. Would you prefer that your retirement funds be invested under modern portfolio theory or in 
government insured investments such as certificates of deposit? 

3. What value does a bank trust department add to investment selection under modern portfolio 
theory. Could this same result be achieved by investment in a diversified mutual fund? 

SAFE DEPOSIT BOXES 

Ch. 10 

Sec. 4 

Section 4. Safe Deposit Boxes 

Another service rendered by banks is the leasing or rental of safe deposit boxes. They provide 
security that is unavailable in many homes. The use of such boxes raise several legal issues, including 
liability when they are robbed and how they are to be handled on the death of the owner. 

National Safe Deposit Co. v. Stead 

Supreme Court of the United States, 1914. 

232 U.S. 58. 

Mr. Justice LAMAR delivered the opinion of the Court. 

The Illinois Inheritance Tax Law operates to seal safe deposit boxes for at least ten days after 
the death of the renter. In view of the uncertainty as to who might own the contents of boxes, standing in 
the joint name of the deceased and others, the statute sealed their boxes also for a like period. The act 
further provided that in neither case could the securities be removed except after notice to officers 
designated by the State, and even then the Company was required to retain possession of enough of the 
assets to pay the State’s tax. The Deposit Company insists that this statute violated the Fourteenth 
Amendment, for that, without due process of law, it imposed upon the Company a duty as to property 
over which it had no control; required it to assume the risk of determining who was the true owner, and 
forced upon it the obligations and liabilities of a tax-collecting agent of the State. In the court below and 
on the argument here, the validity of the section under review was said to depend upon the relation 
between the Company and the renter--it being argued for the State that the contract was one of 
bailment where, on the death of the bailor, the Deposit Company, as bailee, was bound to surrender the 



securities to the owner or person having a right thereto, one of whom, in each case, was the State to the 
extent of its tax. On the other hand, the complainant insisted that if there was no possession in fact there 
could be no possession in law; and that if no possession existed it was beyond the power even of the 
legislature to charge the Company with liabilities that could only arise out of a possession actually 
existing. 

This is one of that class of cases which illustrate the fact that, both in common speech and in 
legal terminology, there is no word more ambiguous in its meaning than Possession. It is 
interchangeably used to describe actual possession and constructive possession which often so shade 
into one another that it is difficult to say where one ends and the other begins. Union Trust Co. v. Wilson, 
198 U.S. 530, 537. Custody may be in the servant and possession in the master; or title and right of 
control may be in one and the property within the protection of the house of another, as in Bottom v. 
Clarke, 7 Cush. 487,489, where such possession of a locked trunk was held not to include possession 
of the contents. So that, as pointed out by Pollock and Wright in their work on the subject, controversies 
arising out of mixed possession have inevitably led to many subtle refinements in order to determine the 
rights of conflicting claimants, or to lay the proper charge of ownership in prosecutions for larceny of 
goods belonging to one in the custody of another or found by the defendant. 

In the present case, however, the Federal question presented by the record does not call for a 
decision as to the exact relation between the parties during the life of the renter,--whether there was a 
strict bailment; whether the render was in possession of the box with the Deposit Company as guard 
over the contents; whether the property was in the custody of the Company with the renter having a 
license to enter the building and remove the securities; or whether, as held in People v. Mercantile Safe 
Deposit Co. (Sup. Ct. App. Div. 143 N.Y. Supp. 849), construing a similar statute of New York--the 
relation was that which exists between tenants and landlord of an office building who keeps under his 
control the general means of access to the building and offices therein, but as to which offices and their 
contents, the rights of the tenants are exclusive. The Illinois Supreme Court held that the relation created 
by the Deposit Company’s contract was that of bailor and bailee. That construction by the state court is 
controlling, unless, as claimed by the complainant, it makes the statute violate the Fourteenth 
Amendment as being an arbitrary attempt to create liabilities arising out of possession, where there was 
no possession in fact. 

Certainly the person who rented the box was not in actual possession of its contents. For the 
valuables were in a safe built into the company’s vault and therefore in a sense "under the protection of 
the house." The owner could not obtain access to the box without being admitted to the vault, nor could 
he open the box without the use of the company’s master key. Both in law, and by the express 
provisions of the contract, the company stood in such relation to the property as to make it liable if, 
during the lifetime of the owner, it negligently permitted unauthorized persons to remove the contents, 
even though it might be under color of legal process. Roberts v. Safe Deposit Company, 123 N.Y. 57; 
Mayer v. Brensinger, 180 Illinois, 110. After his death, it would be likewise liable if it permitted 
unauthorized persons, be they heirs, legal representatives, or joint-renters, to take the property of the 
decedent. In the exercise of its power to provide for the distribution of his property, the State could make 
it unlawful, except on conditions named, for his personal representative to receive or the holder to 
deliver, effects belonging, or apparently belonging, in whole or in part, to the deceased. As the State 
could provide for the appointment of administrators, for the distribution to heirs or legatees of all the 
property of the deceased and for the payment of a tax on the transfer, it could, of course, legislate as to 
the incidents attending the collection of the tax and the time when the administrator or executor could 
take possession. If, before representatives were appointed any one, having the goods in possession or 
control, delivered them to an unauthorized person he would be held liable as an executor de son tort. 
The fixing by this statute of the time and condition on which delivery might be made by a deposit 
company was also, in effect, a limitation on the right of the heir or representatives to take possession. If 
they had no right to receive except on compliance with the statutory conditions, neither could the Safe 
Deposit Company, as bailee or custodian, surrender the contents except upon like compliance with 
statutory conditions. 

The contention that the Company could not be arbitrarily charged with the duty of supervising 



the delivery and determining to whom the securities belonged is answered by the fact that in law and by 
contract it had such control as to make it liable for allowing unauthorized persons to take possession. 
Both by the nature of its business and the terms of its contract it had assumed the obligation cast upon 
those having possession of property claimed by different persons. If the parties could not agree as to 
who owned the securities the Company had the same remedy by Bill of Interpleader that was afforded all 
others confronted with similar conditions. There was certainly nothing arbitrary or unreasonable in 
compelling one, who had received such control of property from another, to surrender it after his death 
only to those having the right thereto. Nor was there any deprivation of property, nor any arbitrary 
imposition of a liability, in requiring the Company to retain assets sufficient to pay the tax that might be 
due to the State. * * * 

It is contended that the statute impaired the complainant’s charter power to do a safe deposit 
business. But it no more interferes with the right of the Company to do that business than it does with the 
right of a private person to contract to take possession or control of securities belonging to another. But, 
having regard to the radical change wrought by the death of the owner and the subsequent duty to make 
delivery to one authorized by law to receive possession, the statute points out when and on what 
conditions such delivery may be made to the personal representative, surviving partners or persons 
jointly interested. 

The objection that the act, in directing the state officers to inspect the contents of the box, 
operates as an unreasonable search and seizure raises no Federal question, since the prohibition on 
that subject in the Fourth Amendment, does not apply to the States. Ohio ex rel. Lloyd v. Dollison, 194 
U.S. 445,447. 

The claim that the statute compels the company to break its contract with joint-renters and 
deprives the latter, for ten days, of access to the box and the right to use it or remove the contents is 
without merit. The Company, joint-renters or firms, each made the contract in the light of the State’s 
power to legislate for the protection of the estate of any one of the joint-renters or partners, that might 
die during the term. * * * The boxes were leased with the knowledge that the State had so legislated as 
not only to protect the interests of one dying after the rental, but also to secure the payment of the state 
tax out of whatever might be found in the box belonging to the deceased. The inconvenience was one of 
the not unreasonable incidents of the joint-relationship. 

Morgan v. Citizens’ Bank of Spring Hope 

Supreme Court of North Carolina, 1925. 

129 S.E. 585. 

CONNOR, Justice. 

Plaintiff insists that there was error in allowing defendant’s motion for judgment as of nonsuit, 
and in rendering judgment in accordance with said motion, for the reason: First, that there was evidence 
of a special contract between plaintiff and defendant, by virtue of which defendant became responsible 
as an insurer for the safe-keeping and return of said bonds; Second, that the relationship of plaintiff and 
defendant, with respect to said bonds was that of bailor and bailee, and that, as the evidence tended to 
show that the bonds, the property of plaintiff, were delivered by him into the possession of defendant, 
under a contract of bailment, and that defendant had failed to return them to plaintiff, upon his demand, 
the burden was upon defendant to establish, by evidence, facts which, under the law, relieved him of 
liability for the return of the bonds or for damages for failure to return same. 

The decided weight of authority is to the effect that the relationship between a bank and its 
customer, resulting from the rental by the former to the latter of a safety deposit box, with respect to the 
contents of said box, placed therein for safe-keeping, is that of bailor and bailee, the bailment being for 



hire or mutual benefit. Trustees v. Banking Company, 182 N.C. 298. The fact that the safety deposit box 
can be unlocked and opened, and access had to its contents, only by the joint action of the customer, 
who has possession of the individual key, and of the bank, which has possession of the master key, 
does not affect the character of the relationship. The ownership of the property deposited in the safety 
deposit box remains in the customer; under the contract it must be kept in the place designated and 
agreed upon by the parties, to which access can be had only by their joint action; the place in which the 
property shall be kept is not to be determined solely by the bank. This is the only element of the contract 
which seems to differentiate it from a pure bailment as defined by the text-writers and approved by 
judicial decisions. Hail on Bailments; Dobie on Bailments; 3 R. C. L. 72; 6 C. J. 1084. This element is not 
sufficient to affect the relationship between the parties, and it must be held, both upon authority and 
upon principle, that the relationship between the parties to this action, with respect to the bonds, was 
that of bailor and bailee, for mutual benefit. 

The interesting suggestion is made by counsel for defendant, in their brief, that the relationship 
between a lessor bank and a lessee customer, with respect to a safety deposit box, on principle, is that 
of landlord and tenant, and that the bank’s possession of the contents of the box is analogous to the 
possession which a landlord has of the contents of the house which he has rented to his tenant. It is 
conceded that the greater weight of authority sustains the proposition that the relationship is that of 
bailor and bailee. Under a contract by which the relationship of landlord and tenant is established, both 
title to and possession of the subject-matter of the contract is transferred to the tenant, during the term of 
the lease. During said term, the landlord has no rights or duties as between himself and his tenant with 
respect to the property leased. The contract between the bank and its customers does not affect the title 
to the property, which remains in the customer, but does result in the transfer of possession to the bank. 
The suggestion is interesting but not persuasive. 

It was the duty of defendant as bailee of the bonds delivered to it by plaintiff, under a contract of 
bailment, for the mutual benefit of the parties, to use ordinary care and diligence in safeguarding the 
bonds, the property of plaintiff, bailor, and to return same to plaintiff, upon his demand. If it failed to 
return the bonds, and such failure was the result of a breach of duty imposed by law by reason of the 
relationship growing out of the contract of bailment, it is answerable to plaintiff in damages. If its failure to 
return the bonds, however, was not due to breach of such duty, i.e., negligence, it is not liable to plaintiff 
for the loss of said bonds, for the law does not hold defendant, as a bailee, liable as an insurer. 3 R. C. 
L. 96. It is liable only for loss resulting from its failure to exercise the care required by law of a bailee with 
respect to the property bailed. * * * 

Upon all the evidence it appears that the bonds were stolen by burglars from the safety deposit 
box in which they had been deposited, during the night of 5 November, 1920; that the said box at the 
time the bonds were stolen was inside the vault, in defendant’s bank building; that the steel door to the 
vault had been blown open by the use of high explosives; that the safety deposit boxes had been 
opened by the use of a sledge hammer and punch and a cold chisel; that the jacket or envelope in which 
the bonds had been placed was found, but the bonds were missing. 

There was also evidence that the equipment used by defendant was of recognized, standard 
make, and reasonably safe, in the opinion of expert bankers; that said equipment was the same used by 
banks in towns of like population as Spring Hope; that the safety deposit boxes of defendant were of 
standard make and similar to those used in banks located in larger towns. 

There was no evidence to the contrary. The facts established by all the evidence are 
undisputed. The inference of negligence arising from the failure to return the bonds upon plaintiff’s 
demand is rebutted. The only inference to be drawn from all the undisputed evidence is that the failure to 
return the bonds was due to the burglary, and that said burglary was not the result of the negligence of 
defendant; Hinnant v. Power Co., 121 S.E. 540. Justice Clarkson, writing the opinion for the Court in that 
case, approves the principle that where the facts are undisputed and but a single inference can be 
drawn from them it is the exclusive duty of the Court to determine whether a loss or injury is the result of 
negligence. 



No facts can be found from the evidence in the record, and no inference can be drawn from the 
facts established by the undisputed evidence, upon which the Court could hold as a matter of law that 
defendant’s failure to return the bonds, deposited with it as bailee, was due to its failure to exercise 
ordinary care for the safe-keeping of the contents of the safety deposit box, in which, under the 
evidence, plaintiff’s bonds were on deposit on the night of 5 November, 1920, when same were stolen by 
burglars, who entered said vault after blowing the steel door open by high explosives, and who then 
broke into the safety deposit box by the use of a sledge hammer and cold chisel. The judgment based 
upon motion for nonsuit, which was allowed at the close of all the evidence, is affirmed. 

Questions and Notes 

1. Safe deposit boxes were traditionally used as a place to store securities. The use of "street 
name" securities (customer securities held in the broker’s name for an individual’s account), the creation 
of a central depository, and book-entry securities has undercut the need for safe deposit boxes to fulfill 
that traditional role. Today, safe deposit boxes are largely used to hold family mementos, important 
documents (such as deeds and birth records), jewelry, and other valuables that could be imperiled by 
theft, fire or some other disaster. The reduced use of safe deposit boxes for storing securities was not all 
bad news for banks. As will be seen in the next chapter, banks are heavily involved in custodial and 
transfer activities for securities. 

2. Do you or a member of your family own a safe deposit box? What is stored in that box? Who 
holds the key? What happens when the box holder dies? 

3. Would a personal safe be as effective as a safe deposit box in protecting your valuables? 

4. A large number of safe deposit boxes recovered from the rubble of the World Trade Center in 
the wake of the September 11 attacks at J. P. Morgan Chase & Co. were found to have suffered severe 
damage from heat from the fires generated by the terrorist attacks. Some of the jewelry and artifacts 
were melted or burned beyond recognition. The bank disclaimed all liability. Pamela Sebastian Ridge, 
Not-So-Safe Deposit Boxes, Wall St. J., Jan. 18, 2002. 

FUND TRANSFER SERVICES 

Ch. 10 

Sec. 5 

Section 5. Fund Transfer Services 

Banks provide a number of other services to their customers, including electronic (wire) transfers 
of funds. Time is money and such transfers facilitate business. There are a number of systems used for 
such transfers among banks. The Clearing House Interbank Payments System (CHIPS) is a wire system 
created by the clearing house for New York banks. In 1972, the Federal Reserve Bank of San Francisco 
began exchanging electronic payments with its Los Angeles branch. That service was expanded to all 
Federal Reserve Banks in 1978, and is now called the Fedwire. It is a real-time payment system that is 
operated by the Fed for banks that have reserve or clearing accounts with a regional Federal Reserve 
Bank. Internationally, the Society for Worldwide Interbank Financial Telecommunications (SWIFT), 
headquartered in Brussels, Belgium, provides a messaging system that facilitates inter-bank transfers 
and communications. It serves banks in over 100 countries. 

Banca Commerciale Italiana, New York Branch v. Northern Trust International Banking Corp. 

United States Court of Appeals, Second Circuit, 1998. 



160 F.3d 90. 

WALKER, Circuit Judge. 

* * * On April 23, 1991, the London Branch of Banca Commerciale Italiana ("BCI-London") 
agreed by telephone to a currency swap with Wallace Smith Trust Co. Ltd. ("Wallace Smith") whereby 
BCI-London would sell £1,750,000 to Wallace Smith in exchange for $2,968,262.50. BCI-London 
agreed to send the pounds sterling that day to Wallace Smith’s account at Midland Bank, and Wallace 
Smith agreed to send the dollars to BCI-NY for the account of BCI-London. BCI-London sent the 
£1,750,000 to Midland Bank by 9:06 a.m. Wallace Smith then issued instructions to Northern Trust to 
pay $2,968,262.50 to BCI-NY for the account of BCI-London. 

Northern Trust issued a payment order to BCI-NY for the benefit of BCI-London in the requisite 
amount through the New York Clearing House Interbank Payments System ("CHIPS"). That order hit 
BCI-NY’s CHIPS computer at 12:50:42 p.m., and was posted to the account of BCI-London by 3:16:44 
p.m. 

That same day, apparently after Northern Trust’s payment order had been sent to BCI-NY, 
Wallace Smith telephoned Northern Trust to cancel the payment to BCI-NY for the account of 
BCI-London and at 4:17 p.m. confirmed that instruction by telex. This act set off a sequence of events 
that is at the heart of this dispute over who should bear the loss of the nearly $3 million at issue. 
Northern Trust called BCI-NY and followed up with a telex sent at 5:02 p.m., requesting that BCI-NY 
"refund the amount of USD 2,968,262.50 which was not intended for you." In the same telex, Northern 
Trust gave its guarantee that "in consideration of your complying with the terms of this indemnity we 
agree to indemnify you according to the Compensation Indemnity and Responses contained in the 
Council on International Banking[’]s Guideline For Issuing and Responding to an Indemnity." 

CHIPS transactions on the day in question settled at 5:21 p.m. At 5:48 p.m. the same day, 
BCI-NY returned $2,968,262.50 to Northern Trust via Fedwire wire transfer. Northern Trust credited the 
returned amount to the account of Wallace Smith. 

Two days later, on April 25, 1991, in accordance with the rules of the Council on International 
Banking CCIB"), Northern Trust asked that BCI-NY "release [it] from [its] guarantee as funds were 
returned sameday [sic] via your [Fedwire]." Although BCI-NY had not contacted BCI-London to obtain 
its debit authorization, on August 29, 1991 BCI-NY sent Northern Trust a transmission that read: "re YR 
TLX. GTY DD 4 23 91 .... We hereby consider YR GTY as null and void as funds were refunded same 
day via our Fed [wire]." In an affidavit submitted to the district court, Rene Seghini, the head of the 
Investigations Department of BCI-NY, admitted that he 

sent the message [to Northern Trust] ... because my department made an error .... My department 
verified our return of the funds and simply assumed, without checking, that the request from Northern 
Trust had come early enough in the day for operations to have called BCI London and procured their 
consent to the return. 

BCI-London apparently did not consent to the return of funds because BCI-NY alleges that it was later 
required to "re-credit[] to BCI London the amount of $2,968,262.50 upon demand of BCI London." 

Within two weeks of Northern Trust’s request for the return of funds, Wallace Smith’s operations 
were suspended by the Bank of England, and insolvency proceedings ensued. In the wake of Wallace 
Smith’s demise, its principal was imprisoned for six years for a £100 million fraud. * * * 

Article 4-A of New York’s Uniform Commercial Code governs the rights and liabilities of parties 
involved in commercial electronic funds transfers. BCI-NY’s Article 4-A claim was brought pursuant to § 
211(6), which provides: 

Unless otherwise provided in an agreement of the parties or in a funds-transfer system rule, if the 



receiving bank, after accepting a payment order, agrees to cancellation or amendment of the order by 
the sender or is bound by a funds-transfer system rule allowing cancellation or amendment without the 
bank’s agreement, the sender, whether or not cancellation or amendment is effective, is liable to the 
bank for any loss and expenses, including reasonable attorney’s fees, incurred by the bank as a result of 
the cancellation or amendment or attempted cancellation or amendment. 

N.Y.U.C.C. § 4-A-211(6). Northern Trust argues that this section does not apply to the transaction at 
issue because it was governed by the CIB Rules, a "funds-transfer system rule." We need not address 
this argument, however, because we agree with the district court’s conclusion that BCI-NY’s Article 4-A 
claims were time-barred. * * * 

Even assuming, as BCI-NY argues, that unresolved questions of fact remain as to BCI-NY’s 
fraud and unjust enrichment claims, Northern Trust is nevertheless entitled to summary judgment on 
these common law claims because BCI-NY released them. BCI-NY informed Northern Trust that it 
"consider[ed Northern Trust’s] guaranty as null and void" two days after returning the funds to Northern 
Trust. The district court interpreted this communication as a general release of BCI-NY’s common law 
claims. We agree. 

BCI-NY’s first two arguments are that the communication, which does not use the word 
"release," was not intended as a release, or at any rate, is too ambiguous to be interpreted as a release. 
These arguments are without merit. 

As we discussed above, Northern Trust invoked the CIB Rules in its 5:02 p.m. telex of April 23, 
1991, which requested repayment and stated that "in consideration of your complying with the terms of 
this indemnity we agree to indemnify you according to [the CIB Rules]." As BCI-NY acknowledges, the 
CIB Rules did not obligate it to return the funds to Northern Trust. However, the CIB Rules provided that 
upon accepting Northern Trust’s offer of indemnity, BCI-NY "agreed to contact [BCI-London] 
immediately to obtain its debit authorization. Upon receiving such debit authorization, [Northern Trust’s] 
obligations under this Indemnity will cease and [BCI-NY] will notify [Northern Trust] of [its] release 
hereunder." Thus, as the district court noted, this agreement, as mandated by the CIB Rules, placed 
squarely on BCI-NY the obligation to contact BCI-London prior to releasing Northern Trust’s guarantee. 

As Mr. Seghini of BCI-NY admitted, when BCI-NY received the request for a release from 
Northern Trust, he mistakenly assumed that debit authorization had already been obtained from 
BCI-London. Although Mr. Seghini contends that he consciously did not intend to give a release, but 
merely wanted to inform Northern Trust that BCI-NY was no longer relying on the indemnity, we are 
hard-pressed to find an alternative interpretation of BCI-NY’s telex other then that it constituted a 
release. BCI-NY has offered no reason for why it would not have given a release when it believed 
BCI-London had already consented (which, if true, would have obligated BCI-NY to give a release 
under the CIB Rules). Second, BCI-NY offers no alternative interpretation for the words it did use: your 
guaranty is null and void. Instead it says "the words mean just what they say." To us, these words mean 
that Northern Trust was released from its indemnity. 

Next, BCI-NY renews its argument from below that the release should be invalidated on the 
ground of unilateral mistake--namely, BCI-NY’s mistaken belief that BCI-London had consented to the 
return of funds. The Middle East court rejected this same argument based on the fact that there was no 
evidence that the sending bank in that case knew or had reason to know that the release had been sent 
in error, i.e., without the beneficiary’s debit authorization. See [Middle East Banking Co. v. State St. Bank 
Int’l,] 821 F.2d [897] at 906 [(2d Cir. 1987)]. The same reasoning applies here. We also agree with the 
district court that none of the cases cited by BCI-NY stands for the proposition that in the time since 
Middle Eastwas decided, the New York courts have adopted a doctrine of unilateral mistake that does 
not require that the mistake is "one which is known or ought to have been known to the other party." Id. 
See, e.g., Gould v. Board of Educ., 616 N.E.2d 142 (1993) (applying doctrine of mutual mistake to 
rescission of contract). 

Finally, BCI argues that even if its communication to Northern Trust was a release, the release 



was limited to Northern Trust’s indemnification and did not constitute a general release of its common 
law claims. Middle East is instructive on this point. There the court held that because the indemnity was 
absolute, the release was also absolute, on the ground that the" ’release of the guarantee is considered 
equally as encompassing as the guarantee itself,’" 821 F.2d at 908 (quoting expert testimony), as well 
as the fact that the "burden is on the releasor to establish that the release should be limited," id. at 907. 
Although in other contexts we might hesitate to adopt such a broad rule, in the peculiar context of 
electronic funds transfers, where hundreds of billions of dollars are transferred daily via hundreds of 
thousands of electronic funds transfers, see Banque Worms, 77 N.Y.2d at 369-70 (discussing volume, 
costs, and efficiency of electronic funds transfers); Middle East, 821 F.2d at 900 n.1 (same), the need for 
certainty with respect to such unnegotiated interbank communications is paramount. 

Accordingly, we agree with the Middle East court that the release should ordinarily be 
considered to be as broad as the indemnity and that the burden is on the releasor to establish that the 
release is more limited. In the present case, BCI-NY failed to meet its burden of establishing that the 
release was limited. The indemnity issued by Northern Trust provided that BCI-NY would be indemnified 
"against any and all claims, liabilities, losses, [and] expenses." Northern Trust then expressly requested 
to be released on its indemnity. The communication sent in response to this request did not indicate any 
limitations or qualifications, but simply stated that BCI-NY considered Northern Trust’s indemnity to be 
"null and void." In the absence of any qualifications, BCI-NY should reasonably have expected Northern 
Trust to rely on BCI-NY’s statement, by, for example, releasing the funds back to Wallace Smith. We 
therefore affirm the district court’s holding that the communication sent by BCI-NY was as broad as the 
indemnity issued by Northern Trust. Because the indemnity applied to all claims, BCI-NY’s 
communication constituted a general release barring BCI-NY’s common law claims. * * * 

Questions and Notes 

1. If this claim had not been released, how would you decide the case? 

2. The Bankhaus Herstatt created a crisis in the CHIPS system in 1974 when it became 
insolvent due to large losses in foreign currency operations. The bank declared bankruptcy at the end of 
its business day in Europe, but trading continued in the United States. An issue arose as to whether the 
closed positions in Germany could be netted against offsetting contracts in the United States that were 
still open. See Delbrueck & Co. v. Manufacturers Hanover Trust Co., 609 F.2d 1047 (2d Cir. 1979). 
Herstatt accounts in the United States were frozen while this and other issues were sorted out, and wire 
transfers were stopped through CHIPS for the Herstatt account. Concern arose that there could be other 
failures, and CHIPS became grid-locked as banks waited for each other to pay. That impasse was finally 
resolved. Thereafter, CHIPS adopted a settlement rule that requires same day settlement in order to 
avoid such concerns. 

3. As described in Chapter 14, the SWIFT payments system was used by the U.S. government 
to monitor terrorist financing activities, creating a storm of controversy. 
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Chapter Eleven 

CAPITAL MARKET ACTIVITIES 

The involvement of banks in securities activities has varied over time and been subject to a wide 
variety of legal limitations. The authority for bank ownership of investment securities is discussed in 
Chapter 5. The ability of banks to act as brokers in buying and selling securities for third parties and to 
act as underwriters in bringing securities offerings to market is discussed in this Chapter. This Chapter 
also discusses other activities associated with the securities business in which banks now engage, 
including commercial paper, mergers, and mutual funds. 

HISTORICAL LIMITATIONS 
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Sec. 1 

Section 1. Historical Limitations 

A. Early Restrictions 

Block v. Pennsylvania Exchange Bank 

New York Court of Appeals, 1930. 

170 N.E. 900. 

CARDOZO, Chief Judge. 

Plaintiffs, stockbrokers in the city of New York, bought shares of stock and subscription rights on 
the order of the defendant bank, which "was acting as agent for a third party or parties unknown at said 
times to the plaintiffs." 

The bank declined to accept the certificates when tendered or to pay the purchase price. Upon 
this, the brokers sold what they had bought, and sued for the deficiency. 

..... The central function of a commercial bank is to substitute its own credit, which has general 
acceptance in the business community, for the individual’s credit, which has only limited acceptability" 
(Willis & Edwards, Banking and Business, p.74). A bank "manufactures credit by accepting the business 
paper of its customers as security in exchange for its own bank credit in the form of a deposit account" 
(Holdsworth, Money and Banking, p. 182). It stands ready to exchange its own credits for those of its 
customers. Whatever is an appropriate and usual incident to this substitution or exchange of credits, 
instead of being foreign to the functions and activities of banking, is in truth of their very essence. It is the 
end for which a bank exists. 

Indisputably the defendant would have kept within its charter if it had made a loan of money 



wherewith to enable a customer to buy securities for himself. It could not have done an act more 
characteristic of the banking business. Having power to loan, it had power as an incident to receive 
securities as collateral, and to use the proceeds of the loan, if so authorized by the borrower, in acquiring 
the securities and subjecting them thereafter to its possession and dominion. This would not be doubted 
if in ordering the securities, it had given up the name of its customer with the result that the brokers 
would look to the customer as principal. We think its power does not fail where it buys in its own name, 
the moneys being already in its coffers either through previous deposits or as the proceeds of a 
discount. We are told that in giving an order in its own name it augments the risk of the transaction. 
Negligence or mistake in the transmission of the order might lead the customer thereafter to repudiate 
the purchase, in which event the bank would hold the securities as owner. We may doubt whether the 
risk would be greatly different if the bank in transmitting the order were to give up the name of its 
customer as principal. There would go with the order even then an implied warranty of authority, and the 
customer might repudiate the purchase if there was a departure from his mandate. But risk without more 
does not serve as a decisive test of power and legality. The bank might have opened a credit in favor of 
the brokers, to be availed of by drafts when accompanied by shares of stock. The risk would be 
substantially the same, yet no one would doubt that the transaction would be within the range of banking 
power. Every day banks subject themselves to a like risk of liability when upon the instructions of a 
customer they take up drafts with bills of lading attached. * * * 

There is no question that the practice of banking as it has developed in our day upholds the 
purchase of securities for the benefit of customers whose deposit accounts are sufficient, as the result of 
loans or otherwise, to justify the credit. The practice is so general that it may be the subject of judicial 
notice. In many banks special departments are organized for that very purpose. All this was elucidated in 
our opinion in Dyer v. Broadway Central Bank (supra). Hubbs, J., writing for the court, reminded us that 
many depositors are accustomed to deal directly with their banks in the purchase of securities; that the 
validity of the practice has had tacit recognition in our decisions (Central Nat. Bank v. White, 139 N.Y. 
631; Le Marchant v. Moore, 150 N. Y. 209); that it has never been questioned by the Superintendent of 
Banks or other administrative agencies; and that "the transactions of banking in a great financial center 
are not to be clogged, and their pace slackened, by overburdensome restrictions" (Whiting v. Hudson 
Trust Co., 234 N. Y. 394,406; cf. Empire Trust Co. v. Cahan, 274 U.S. 473,480). At the same time the 
case of Jemison v. Citizens Sav. Bank of Jefferson (supra)was sufficiently distinguished (cf. Hotchkin v. 
Third Nat. Bank, 219 Mass. 234). It is enough indeed to recall that a bank for savings, unlike a bank of 
discount, is merely a depository and not a medium for the exchange of credits. In principle at least, the 
line of demarcation is not doubtful, however much it may be blurred at times by the encroachments of 
obscuring facts. On the one side are speculative purchases for the benefit of the bank itself, or in aid of 
some transaction foreign to the banking function. On the other are transactions where the pledge of the 
credit of the bank is tributary to an exchange of credit for the accommodation of a customer. * * * 

Although banks were allowed to broker securities on behalf of their customers, the Comptroller 
of the Currency ruled in 1902 that a national bank could not underwrite corporate security offerings, but 
could continue to underwrite corporate and government debt securities. In order to avoid the restriction 
on underwriting corporate securities, several large banks formed affiliates to conduct broad-based 
securities businesses.1 One such affiliate, National City Co., was created by National City Bank, which 
eventually evolved into Citibank. In 1911, the United States Solicitor General and Attorney General 
advised National City Bank that the operation of the securities affiliate violated banking laws. The 
Secretary of the Treasury, however, took the opposite position and the matter was submitted to 
President William H. Taft, who decided to do nothing. National City Co. continued its operations and was 
in the forefront of underwriting and sales activities for retail customers during the market runup that 
preceded the stock market crash of 1929. 

After the market crash, Congressional investigators found that National City Co. had engaged in 

1Banking was not universally accepted. After its settlement, the Texas Constitution prohibited banks until 
1904. Iowa, Arkansas, Oregon, and California prohibited banks before the Civil War. 



numerous abusive sales practices and had participated as an underwriter in several offerings that 
became virtually worthless, resulting in large losses to customers. National City Bank also provided large 
amounts of credit to speculators trading on margin with National City Co., even while the Federal 
Reserve was trying to restrict such credit in the days before the stock market crash. The Bank of United 
States, which operated a large securities affiliate, also failed during this period, causing further concern 
with bank involvement in the securities business? 

B. The Glass-Steagall Act 

Congress enacted the Glass-Steagall Act as part of the Banking Act of 1933, in response to the 
perceived dangers posed to banks by their securities affiliates. The legislative history of that act and a 
description of its relevant provisions are discussed in the next case. 

Securities Industry Ass’n v. Board of Governors of the Federal Reserve System 

United States Court of Appeals, Second Circuit, 1988. 

839 F.2d 47, cert. denied, 486 U.S. 1059. 

CARDAMORE, Circuit Judge. 

* * * The whole of the Banking Act of 1933, ch. 89, Pub. L. No. 73-66, 48 Stat. 162 (1933) 
(codified as amended in scattered sections of 12 U.S.C.), is sometimes referred to as the Glass-Steagall 
Act. It is perhaps more accurate to consider §§ 16, 20, 21, and 32 of the Banking Act of 1933 in 
particular as the Glass-Steagall Act. These sections, the " ’Maginot Line’ of the financial world," see 
Macey, Special Interest Groups Legislation and the Judicial Function: The Dilemma of Glass-Steagall, 
33 Emory L.J. 1, 5 (1984) [hereinafter Glass-Steagall Dilemma] (quoting Bevis Longstreth, "Current 
Issues Facing the Securities Industry and the SEC," May 4, 1982 speech to the SlA), were meant to 
separate commercial and investment banking. 

Section 16 of the Glass-Steagall Act applies to federally chartered banks and restricts their 
powers. In pertinent part, the statute as amended provides: 

The business of dealing in securities and stock by the [member bank] shall be limited to purchasing and 
selling such securities and stock without recourse, solely upon the order, and for the account of, 
customers, and in no case for its own account, and the [member bank] shall not underwrite any issue of 
securities or stock .... The limitations and restrictions herein contained as to dealing in, underwriting and 
purchasing for its own account, investment securities shall not apply to obligations of the United States, 
or general obligations of any State or of any political subdivision thereof .... 

12 U.S.C. § 24 (Seventh) (1982 & Supp. IV 1986). 

As can be readily seen, § 16 forbids national banks from underwriting "any issue of securities or 
stock" and also limits their ability to deal in securities. As noted, it expressly excepts from its coverage 
underwriting and dealing in the obligations of the United States or general obligations of states or their 
political subdivisions, which we have termed "bank-eligible securities." 

Section 21 seeks to draw the same line as § 16 does for commercial banks, but from the 
perspective of investment banks. Section 21 as amended reads in pertinent part: 

(a) After the expiration of one year after June 16, 1933, it shall be unlawful--(1) For any person, 

2After the Panic of 1837, several states adopted legislation that made bank stockholders liable for twice 
the amount of the par value of their shares in the event of a bank’s failure. This was called "double 
liability." Double liability was also included in the National Banking Act when it was enacted during the 
Civil War. 



firm, corporation, association, business trust, or other similar organization, engaged in the business of 
issuing, underwriting, selling, or distributing, at wholesale or retail, or through syndicate participation, 
stocks, bonds, debentures, notes, or other securities, to engage at the same time to any extent whatever 
in the business of receiving deposits subject to check or to repayment upon presentation of a passbook, 
certificate of deposit, or other evidence of debt, or upon request of the depositor: Provided, That the 
provisions of this paragraph shall not prohibit national banks or State banks or trust companies (whether 
or not members of the Federal Reserve System) or other financial institutions or private bankers from 
dealing in, underwriting, purchasing, and selling investment securities, or issuing securities, to the extent 
permitted to national banking associations by the provisions of section 24 of this title .... 

12 U.S.C. § 378(a)(1) (1982). Section 21 prohibits firms "engagecf’ in certain investment banking 
activities from undertaking commercial banking activities. As originally drafted and enacted it did not 
contain the § 16 proviso that allowed banks to underwrite and deal in bank-eligible securities. See 
Banking Act of 1933, § 21,48 Stat. at 189. A 1935 amendment to § 21 made explicit that § 21 did not 
prohibit those activities permitted member banks under § 16. See Banking Act of 1935, Pub. L. No. 
74-305, ch. 614, tit. III, § 303(a), 49 Stat. 684,707 (1935). 

Sections 32 and 20 are the Glass-Steagall Act’s "remaining ramparts" in the line between 
commercial and investment banking. Glass-Steagall Dilemma, supra, at 6. Section 32 as amended reads 
in its entirety: 

No officer, director, or employee of any corporation or unincorporated association, no partner or 
employee of any partnership, and no individual, primarily engaged in the issue, flotation, underwriting, 
public sale, or distribution, at wholesale or retail, or through syndicate participation, of stocks, bonds, or 
other similar securities, shall serve the same time as an officer, director, or employee of any member 
bank except in limited classes of cases in which the Board of Governors of the Federal Reserve System 
may allow such service by general regulations when in the judgment of the said Board it would not 
unduly influence the investment policies of such member bank or the advice it gives its customers 
regarding investments. 

12 U.S.C. § 78 (1982) (emphasis added). Section 32 prohibits personnel "interlocks" between member 
banks and firms that are "primarily engagecf’ in the business of underwriting or dealing in securities. * * * 

Finally, § 20 * * * provides in pertinent part: 

After one year from June 16, 1933, no member bank shall be affiliated in any manner described in 
subsection (b) of section 221a of this title with any corporation, association, business trust, or other 
similar organization engaged principally in the issue, flotation, underwriting, public sale, or distribution at 
wholesale or retail or through syndicate participation of stocks, bonds, debentures, notes, or other 
securities .... 

12 U.S.C. § 377 (1982). * * * 

The Act’s legislative history reflects the notion that the underlying cause of the stock market 
crash in 1929 and subsequent bank insolvencies came about from the excessive use of bank credit to 
speculate in the stock market. See S. Rep. No. 77, 73d Cong., 1st Sess. 3-9 (1933) [hereinafter 1933 
Senate Report]; see also 75 Cong. Rec. 9883-84 (1932) (remarks of Sen. Glass) (criticizing 
transformation of the Federal Reserve System from a commercial banking system into one used for 
"stock-market speculative operations"). Bank affiliates were identified as a major factor in the 
overextension of credit for security loans. See 1933 Senate Report, supra, at 9-10. 

Congress’ concern was not limited solely to how securities affiliates contributed to the excesses 
in bank credit; its apprehension was far more fundamental and structural. Senator Bulkley, for example, 
repeatedly stressed that the debate over affiliates should not obscure "[t]he important and underlying 
question [of] whether banking institutions receiving commercial and savings deposits ought to be 
permitted at all to engage in the investment-security business." 75 Cong. Rec. 9910 (1932). * * * 



Two large problems attendant upon the involvement of a commercial bank in investment 
banking---either on its own or through use of an affiliate--were identified by Congress. The first was "the 
danger of banks using bank assets in imprudent securities investments." ICI, 450 U.S. at 66. The second 
"focused on the more subtle hazards that arise when a commercial bank goes beyond the business of 
acting as fiduciary or managing agent and enters the investment banking business either directly or by 
establishing an affiliate to hold and sell particular investments." Camp, 401 U.S. at 630. * * * 

The next case marked the judicial high water mark for the Glass-Steagall Act. The Supreme 
Court held that a bank could not operate a mutual fund, distinguishing mutual funds from traditional 
collective trust funds, which were permitted. The Court also set forth the "subtle hazards" analysis 
alluded to in the prior case. 

Investment Company Institute v. Camp 

Supreme Court of the United States, 1971. 

401 U.S. 617. 

Mr. Justice STEWART delivered the opinion of the Court. 

* * * The Glass-Steagall Act reflected a determination that policies of competition, convenience, 
or expertise which might otherwise support the entry of commercial banks into the investment banking 
business was outweighed by the "hazards" and "financial dangers" that arise when commercial banks 
engage in the activities proscribed by the Act. 

The hazards that Congress had in mind were not limited to the obvious danger that a bank might 
invest its own assets in frozen or otherwise imprudent stocks or security investments. For of[en 
securities affiliates had operated without direct access to the assets of the bank. This was because 
securities affiliates had frequently been established with capital paid in by the bank’s stockholders, or by 
the public, or through the allocation of a legal dividend on bank stock for this purpose. The legislative 
history of the Glass-Steagall Act shows that Congress also had in mind and repeatedly focused on the 
more subtle hazards that arise when a commercial bank goes beyond the business of acting as fiduciary 
or managing agent and enters the investment banking business either directly or by establishing an 
affiliate to hold and sell particular investments. This course places new promotional and other pressures 
on the bank which in turn create new temptations. For example, pressures are created because the bank 
and the affiliate are closely associated in the public mind, and should the affiliate fare badly, public 
confidence in the bank might be impaired. And since public confidence is essential to the solvency of a 
bank, there might exist a natural temptation to shore up the affiliate through unsound loans or other aid. 
Moreover, the pressure to sell a particular investment and to make the affiliate successful might create a 
risk that the bank would make its credit facilities more freely available to those companies in whose 
stock or securities the affiliate has invested or become otherwise involved. Congress feared that banks 
might even go so far as to make unsound loans to such companies. In any event, it was thought that the 
bank’s salesman’s interest might impair its ability to function as an impartial source of credit. 

Congress was also concerned that bank depositors might suffer losses on investments that they 
purchase in reliance on the relationship between the bank and its affiliate. This loss of customer goodwill 
might "become an important handicap to a bank during a major period of security market deflation." 
More broadly, Congress feared that the promotional needs of investment banking might lead commercial 
banks to lend their reputation for prudence and restraint to the enterprise of selling particular stocks and 
securities, and that this could not be done without that reputation being undercut by the risks necessarily 
incident to the investment banking business. There was also perceived the danger that when 
commercial banks were subject to the promotional demands of investment banking, they might be 
tempted to make loans to customers with the expectation that the loan would facilitate the purchase of 



stocks and securities. There was evidence before Congress that loans for investment written by 
commercial banks had done much to feed the speculative fever of the late 1920’s. * * * 

In sum, Congress acted to keep commercial banks out of the investment banking business 
largely because it believed that the promotional incentive of investment banking and the investment 
banker’s pecuniary stake in the success of particular investment opportunities was destructive of prudent 
and disinterested commercial banking and of public confidence in the commercial banking system. * * * 

(1) Brokering Securities 

Section 16 of the Glass-Steagall Act provided explicit authority for a national bank to broker 
securities. Section 16 of the Glass-Steagall Act also applied to state member banks. 12 U.S.C.A. § 335. 
The scope of securities activities available to state nonmember banks was determined by state law and 
the FDIC. The Securities Exchange Act of 1934 exempted banks from registration as broker-dealers. 
Over time, however, the ambit of bank brokerage operations expanded through regulatory interpretation 
and the exemption from broker-dealer registration was attacked. 

American Bankers Ass’n v. Securities and Exchange Commission 

United States Court of Appeals, District of Columbia Circuit, 1986. 

804 F.2d 739. 

WALD, Chief Judge. 

* * * The current controversy arises over fifty years after Congress passed the Securities 
Exchange Act because of a change in the administrative interpretation of the Banking Act of 1933, 
commonly referred to as the Glass-Steagall Act. * * * 

The Comptroller of the Currency, charged with the duty of regulating the corporate powers of 
national banks, took the lead in interpreting these provisions of the Glass-Steagall Act for enforcement 
purposes. In 1936, the Comptroller construed the Glass-Steagall Act to limit brokerage activities by 
national banks to purchase and sale transactions for "actual customers of the bank, which customer 
relationship exists independently and apart from the particular transaction in which the bank buys or sells 
upon the order and for the account of such ’customer.’" 1 Bulletin of the Comptroller of the Currency ¶ 
36 (October 26, 1936). The Comptroller also ruled that a national bank "is not authorized to retain any 
commission, rebate, or discount obtained from others in purchasing for a customer [securities or stock] 
unless it does not exceed the cost of handling the transaction." Id. ¶ 10. The Comptroller justified limiting 
the charge for brokering a customer’s securities or stock on the grounds that the purpose of § 16 of the 
Glass-Steagall Act was "to prevent national banks from engaging in the brokerage business for profit." 
Id. Thus, under the Comptroller’s original interpretation of the Glass-Steagall Act, a national bank could 
engage in brokerage activities only as "an accommodation agent" for the convenience of existing 
customers of the bank’s traditional banking services. For example, a bank could purchase or sell 
securities for a trust account that it managed, but it could not make any money on its trades for that 
account. 

This original administrative construction of the Glass-Steagall Act has been dismantled 
piecemeal over the last fifty years. First, in 1957, the Comptroller repudiated the requirement that 
national banks receive no profit from the brokerage transactions that they perform for the convenience of 
their customers. See Digest of Opinions of the Comptroller of the Currency ¶ 220A (August 1957 Edition) 
(quoted in [1973-1978 Transfer Binder] Fed. Banking L. Rep. (CCH) ¶ 96,272 at 81,357). Nevertheless, 
at that time, the Comptroller retained the notion that banks could not perform "functions [that] would 
amount to engaging in the brokerage ... business ... beyond the permissible scope of limited 
accommodation services." Id. Moreover, the Comptroller in 1957 explicitly reiterated its earlier 
requirement that bank brokerage services "must be limited to actual customers of the bank--that is, the 
customer relationship must exist independently of the particular securities transaction." Id. 



Then, in 1974, the Comptroller interpreted Glass-Steagall to allow banks to offer and advertise 
computer-assisted stock purchasing services. See Comptroller of the Currency Opinion Letter (June 10, 
1974), reprinted in [1973-1978 Transfer Binder] Fed. Banking L. Rep. (CCH) ¶ 96,272 at 81,353. 
Answering the argument that these services, and in particular, dissemination of advertising about them, 
controverted the concept of "limited accommodation services," the Comptroller noted that "the 
’accommodation’ concept is not contained in the statute." Id. at 81,360. Because, however, the automatic 
investment service was limited to customers of the bank’s checking accounts, the Comptroller did not 
explicitly address whether bank could offer and advertise brokerage services for nonbanking customers. 

Finally, in 1982, the Comptroller abandoned its interpretation that § 16 of the Glass-Steagall Act 
limited bank brokerage activities to customers of traditional banking services by allowing a national bank 
to establish a subsidiary to offer retail discount brokerage services, to banking and nonbanking 
customers alike, at branch offices of the bank. 

See In re Security Pacific National Bank (August 26, 1982), reprinted in [1982-1983 Transfer 
Binder]Fed. Banking L. Rep. (CCH) ¶ 99,284 at 86,255. The Comptroller has subsequently made clear 
that its new interpretation of § 16 applies to the brokerage activities of a bank itself in addition to those of 
a bank subsidiary. See, e.g., Comptroller of the Currency Opinion Letter No. 363 (May 23, 1986); see 
also 50 Fed. Reg. 31,605 (August 5, 1985) (withdrawing proposed rule which would require national 
banks engaging in discount brokerage services to do so through a nonbanking subsidiary). Both the 
Board of Governors of the Federal Reserve Board and the Federal Deposit Insurance Corporation, 
acting pursuant to their respective authority to interpret the Glass-Steagall Act, have also recently 
interpreted §§ 16 and 21 to allow banks to engage in brokerage services for nonbanking customers. See 
Federal Reserve Board’s Statement Concerning Applicability of the Glass-Steagall Act to the 
Commercial Paper Placement Activities of Bankers Trust Company (June 4, 1985); FDIC General 
Counsel’s Opinion No. 6, 48 Fed. Reg. 22,989 (May 23, 1983). 

The SEC never attempted to apply its broker-dealer regulations to banks that engaged in 
profitless accommodation transactions. Nor did the SEC attempt to regulate banks as broker-dealers 
after either the 1957 or the 1974 revisions in the Comptroller’s interpretation. The dramatic surge of 
banks into the discount brokerage business, resulting from the post-1980 administrative 
reinterpretations of Glass-Steagall, however, prompted the SEC to subject banks engaging in brokerage 
business to the same broker-dealer regulation as nonbank brokers. 

Thus, in 1985, the SEC issued Rule 3b-9. The Rule regulates as a broker-dealer a bank that 
either "[p]ublicly solicits brokerage business for which it receives transaction-related compensation" or 
"receives transaction-related compensation for providing brokerage services for trust, managing agency 
or other accounts to which the bank provides advice." 17 C.F.R. § 240.3b-9(a)(1 )(2) (1986). The Rule 
goes on to define "transaction-related compensation" to "mean monetary profit to the bank in excess of 
cost recovery for providing brokerage execution services." Id. § 240.3b-9(d). In other words, the SEC 
Rule does not reach banks which engage only in the profitless accommodation brokerage service 
permitted by the Comptroller’s original 1936 ruling. But it does cover banks that seek profit from their 
brokerage business, whether that business was generated from public solicitation or from their existing 
banking customers. 

Rule 3b-9 proceeds on the premise that regulatory authority should be divided among 
government agencies according to the different financial functions performed by the regulated entity, and 
not according to the species of financial institution it is (as defined by its charter or even its primary 
function). While this regulatory philosophy enjoys favor in many circles and has received the 
endorsement of a special task force established to conduct a comprehensive evaluation of federal 
financial regulation, it is, unfortunately, not the approach taken by the 73rd Congress, which enacted the 
Securities Exchange Act of 1934. In that Act, as we shall see, Congress explicitly excluded banks from 
the rules governing brokers and dealers. * * * 

Section 3 of the 1934 Act excludes banks from the statutory definitions of "broker" and "dealer." 



The Act states that "[t]he term ’broker’ means any person engaging in the business of effecting 
transactions in securities for the account of others, but does not include a bank." 15 U.S.C. § 78c(a)(4) 
(emphasis supplied). Similarly, the statute states that "the term ’dealer’ means any person engaged in 
the business of buying or selling securities for his own account ... but does not include a bank...." 15 
U.S.C. § 78c(a)(5) (emphasis supplied). * * * 

In the end, all of the SEC’s efforts to avoid the "plain meaning" of the definitions of "broker," 
"dealer" and "bank" fail. We give effect to the statutory language not simply because its meaning is as 
"plain" as can be, but because it reflects a basic decision by Congress on how to allocate responsibility 
among different federal agencies for regulating financial institutions and markets. Rule 3b-9, whatever 
its beneficial purpose or the regulatory need for some such authority, still represents an attempt by one 
federal agency to reallocate, on its own initiative, the regulatory responsibilities Congress has 
purposefully divided among several different agencies. It is tantamount to one of the regulatory players 
unilaterally changing the rules of the game. The SEC by itself cannot extend its jurisdiction over 
institutions expressly entrusted to the oversight of the Comptroller, the Board of Governors, the FDIC, 
and others. * * * 

Congress adopted a system of shared regulatory authority for the securities activities that banks 
had not been barred from by the provisions of the Glass-Steagall Act. In 1975, Congress allocated 
jurisdiction over stock transfer agents and security clearing agencies (entities that act as custodians or 
settle security payments) between the Securities and Exchange Commission (SEC) and the bank 
regulators. Banks engaged in those activities were required to register with their appropriate bank 
regulatory agency. Nonbank transfer agents and clearing agencies were required to register with the 
SEC and were subject to its jurisdiction. 15 U.S.C. § 78q-1.3 In the case of municipal securities, the 
Municipal Securities Rule Making Board (MSRB) (a self-regulatory body) was given authority to regulate 
the dealer activities in state and municipal securities of banks and other institutions. That organization 
was placed under the oversight of the SEC, but the SEC was denied enforcement authority over banks 
acting as dealers. That enforcement authority was placed in the hands of the bank regulators. 15 U.S.C. 
§§ 78c(a)(30), (a)(34) & 78o-4. In another case of shared regulatory authority, banks acting as dealers 
in federal government securities were subject to regulation under the Government Securities Act of 
1986, Pub. L. No. 99-571,100 Stat. 3208. Under that legislation, the Secretary of the Treasury was 
given rulemaking authority, and bank regulators were given supervisory authority over banks dealing in 
this market. The SEC was given enforcement authority over non-bank dealers, including previously 
unregistered broker-dealers that had caused problems in the government securities market. 

Bank holding companies were also able to broker securities. The Bank Holding Company Act of 
1956 limited bank holding company affiliates in section 4 of that legislation to the ownership of 
nonbanking companies only if the activities of the company were "so closely related to banking ... as to 
be a proper incident thereto." 12 U.S.C.A. § 1843(c)(8). Since brokerage was permitted for banks, it was 
clearly "closely related to banking" and thus permitted for nonbanking subsidiaries of bank holding 
companies. 

Securities Industry Ass’n v. Board of Governors of the Federal Reserve System 

Supreme Court of the United States, 1984. 

468 U.S. 207. 

Mr. Justice POWELL delivered the opinion of the Court. 

* * * BankAmerica Corp. (BAC) is a bank holding company within the meaning of the Bank 
Holding Company Act. In March 1982, BAC applied to the Federal Reserve Board (Board) for approval 

3Daily Commercial Advertiser (Buffalo, New York), July 10, 1837, at 2. 



under § 4(c)(8) of the Act to acquire 100 percent of the voting shares of The Charles Schwab Corp., a 
company that engages through its wholly owned subsidiary, Charles Schwab & Co. (Schwab), in retail 
discount brokerage.4 * * * 

Section 4 of the Bank Holding Company Act (BHC Act) prohibits the acquisition by bank holding 
companies of the voting shares of nonbanking entities unless the acquisition is specifically exempted. 
The principal exemption to that prohibition is found in § 4(c)(8). That provision authorizes bank holding 
companies, with prior Board approval, to engage in nonbanking activities that the Board determines are 
"so closely related to banking ... as to be a proper incident thereto." 12 U.S.C. § 1843(c)(8). * * * 

In this case, the Board concluded that Schwab’s brokerage services were "closely related" to 
banking because it found that the services were "operationally and functionally very similar to the types 
of brokerage services that are generally provided by banks and that banking organizations are 
particularly well equipped to provide such services." 69 Fed. Res. Bull., at 107. The Board acted well 
within its discretion in ruling on such factors. Moreover, the Board’s factual findings are substantially 
supported by the record. 

Banks long have arranged the purchase and sale of securities as an accommodation to their 
customers. Congress expressly endorsed this traditional banking service in 1933. Section 16 of the 
Glass-Steagall Act authorizes banks to continue the practice of "purchasing and selling ... securities and 
stock without recourse, solely upon the order, and for the account of, customers, and in no case for 
[their] own [accounts]." 12 U.S.C. § 24 Seventh. The Board found that in substance the brokerage 
services that Schwab performs for its customers are not significantly different from those that banks, 
under the authority of § 16, have been performing for their own customers for years. See 69 Fed. Res. 
Bull., at 107-109. Moreover, the amendment to Regulation Y, added by the Board in 1983 to reflect its 
decision in this case, expressly limits the securities brokerage services in which a bank may engage "to 
buying and selling securities solely as agent for the account of customers" and does not authorize 
"securities underwriting or dealing or investment advice or research services." 48 Fed. Reg. 37006 
(1983). * * * 

The Board expressly considered and rejected SIA’s argument that BAC’s acquisition of Schwab 
violates the Glass-Steagall Act. That Act comprises four sections of the Banking Act of 1933. Only one 
of those four sections is applicable here. That provision, § 20, as set forth in 12 U.S.C. § 377, provides in 
relevant part: 

[No] member bank shall be affiliated in any manner described in subsection (b) of section 221a of this 
title with any corporation, association, business trust, or other similar organization engaged principally in 
the issue, flotation, underwriting, public sale, or distribution at wholesale or retail or through syndicate 
participation of stocks, bonds, debentures, notes, or other securities ... (emphasis added). 

A bank holding company’s subsidiaries are bank affiliates within the meaning of § 20. 12 U.S.C. 
§ 221a(b). Section 20, therefore, prohibits BAC’s proposed acquisition if Schwab is "engaged principally" 
in any of the activities listed therein. * * * 

The legislative history demonstrates that Congress enacted § 20 to prohibit the affiliation of 
commercial banks with entities that were engaged principally in "activities such as underwriting." ICI, 450 
U.S., at 64; see Camp, supra, at 630-634. In 1933, Congress believed that the heavy involvement of 
commercial banks in underwriting and securities speculation had precipitated "the widespread bank 
closings that occurred during the Great Depression." One of the most serious threats to sound 
commercial banking perceived by Congress was the existence of "bank affiliates" that "devote 
themselves in many cases to perilous underwriting operations, stock speculation, and maintaining a 
market for the banks’ own stock often largely with the resources of the parent bank." S. Rep. No. 77, 73d 
Cong., 1st Sess., 10 (1933). 

4Lawrence Ingrassia, Exchequered Past, Wall St. J., Jan. 13, 1998, at 1. 



Congressional concern over the underwriting activities of bank affiliates included both the fear 
that bank funds would be lost in speculative investments and the suspicion that the more "subtle 
hazards" associated with underwriting would encourage unsound banking practices. See Camp, 401 
U.S., at 630. None of the more "subtle hazards" of underwriting identified in Camp is implicated by the 
brokerage activities at issue here. Because Schwab trades only as agent, its assets are not subject to 
the vagaries of the securities markets. Moreover, Schwab’s profits depend solely on the volume of 
shares it trades and not on the purchase or sale of particular securities. Thus, BAC has no "salesman’s 
stake" in the securities Schwab trades. It cannot increase Schwab’s profitability by having its bank 
affiliate extend credit to issuers of particular securities, nor by encouraging the bank affiliate improperly 
to favor particular securities in the management of depositors’ assets. Finally, the fact that § 16 of the 
Glass-Steagall Act allows banks to engage directly in the kind of brokerage services at issue here, to 
accommodate its customers, suggests that the activity was not the sort that concerned Congress in its 
effort to secure the Nation’s banks from the risks of the securities market. * * * 

(2) Underwriting Securities 

Section 16 of the Glass-Steagall Act permitted national banks to underwrite certain types of 
government securities, referred to as "bank-eligible" securities. These securities include U.S. 
government and agency securities, and State and municipal securities (other than municipal revenue 
bonds). See 12 C.F.R. pt. 1. The statute, however, clearly prohibited underwriting of corporate debt or 
securities ("bank-ineligible" securities). Section 20 of the Act presented an opportunity for bank holding 
company subsidiaries to underwrite bank-ineligible securities. Section 21 precluded a securities firm from 
also receiving deposits. 

Securities Industry Ass’n v. Board Of Governors of the Federal Reserve System 

United States Court of Appeals, Second Circuit, 1988. 

839 F.2d 47, cert. denied, 486 U.S. 1059. 

CARDAMORE, Circuit Judge. 

We review on this appeal those provisions of the Banking Act of 1933 that separated the 
commercial and investment banking industries and are known as the Glass-Steagall Act. See Pub. L. 
No. 73-66, §§ 16, 20, 21, & 32, 48 Stat. 162 (1933). Demand for divorcing banking and securities 
activities followed in the wake of the stock market crash of 1929, which occurred, it was said, because a 
mountain of credit rested on only a molehill of cash. The actions of the Federal Reserve Board that we 
review today allow commercial and investment banking to compete in a narrow market, and to that 
extent dismantle the wall of separation installed between them by the Glass-Steagall Act. Whether 
Santayana’s notion that those who will not learn from the past are condemned to repeat it fairly 
characterizes the consequences of the Board’s action is not for us to say. Our task is to review the 
Glass-Steagall Act, the legislative history that surrounded its enactment, and its prior judicial 
construction to determine whether the Board reasonably interpreted the Act’s often ambiguous terms. 

The Securities Industry Association (SIA) and seven bank holding companies petition for review 
of six related orders of the Board of Governors of the Federal Reserve System (Board). The orders 
approved the bank holding companies’ applications to utilize subsidiaries as the vehicle by which they 
can underwrite and deal in certain securities. The Board determined that the approved activities would 
not run afoul of § 20 of the Glass-Steagall Act, which proscribes affiliations of banks--here, the holding 
companies’ member bank subsidiaries--with entities that are "engaged principally" in underwriting and 
dealing in securities. At the same time, the Board limited the scope of the approved activities. The 
decisions allowing bank subsidiaries to engage in securities transactions and the limitations that were 
imposed are the focus of the petitions seeking review. For the reasons set forth below, we deny the 
petitions for review save for the bank holding companies’ cross-petition for review that seeks to eliminate 
the market share limitation. 



On April 30, 1987 the Board approved the applications of Citicorp, J. P. Morgan & Co., Inc., and 
Bankers Trust New York Corp. to engage in limited securities activities through wholly-owned 
subsidiaries. 73 Fed. Reserve Bull. 473 (1987). At the time of the applications, the subsidiaries were 
engaged entirely in underwriting and dealing in U.S. government and agency securities and those of 
state and municipal governments. The holding companies sought to extend their subsidiaries’ activities 
to underwriting and dealing in municipal revenue bonds, mortgage related securities, consumer 
receivables related securities, and commercial paper. With the exception of the consumer receivables, 
on which decision was deferred because of an insufficient record, the Board approved the applications 
by a vote of three to two. Limitations on the scope of the activities more restrictive than those initially 
proposed by the holding companies--to be discussed more fully below--were imposed. 

* * * [T]he Board concluded that § 20 only proscribes member bank affiliation with firms 
"engaged principally in the issue, flotation, underwriting, public sale, or distribution" of bank-ineligible 
securities, those which banks are prevented under § 16 from dealing in themselves. Throughout this 
opinion we have adopted, for clarity’s sake, the term "underwriting and dealing in" to refer to "the issue, 
flotation ..." language in § 20. 

When called upon to interpret the Glass-Steagall Act, judges "face a virtually insurmountable 
burden due to the vast dichotomy between the ostensible legislative intent and the actual motivations of 
Congress." Glass-Steagall Dilemma, supra, at 1-2. Divining the aim of Congress in enacting § 20 is 
particularly formidable because the issue of the proper relationship between commercial banks and their 
affiliates caused considerable disagreement among legislators and experts who participated in the 
development of what became the Banking Act of 1933. See generally Perkins, The Divorce of 
Commercial and Investment Banking: A History, 88 Banking L.J. 483,505-12 (1971) [hereinafter 
Banking Divorce]. Consequently, we approach the subject first by examining the legislative history of § 
20, analyzing the Congressional compromise that resulted in the enactment of § 20, and then by looking 
at prior judicial construction of the Act. * * * 

Sections 16 and 21 effectively barred commercial banks from direct engagement in investment 
banking, with the notable exception of government securities. Yet even before the 1929 crash, direct 
involvement by a bank had been considered "improper," see Camp, 401 U.S. at 629, but bank affiliates 
had developed as the medium for commercial banks’ indirect entry into investment banking, see id. Even 
though the stock market debacle laid bare the dangers arising from the activities of securities affiliates, 
opinion was divided on how best to mitigate those dangers. * * * 

Section 20 was Congress’ solution to the problem of affiliates and establishes the boundary 
separating banks from their security affiliates. While § 21 prohibits firms "engaged" in investment 
banking activities from accepting deposits, § 20 prohibits commercial bank affiliation with firms "engaged 
principally" in underwriting and dealing in securities. The inference following from this different 
terminology is obvious: § 20 applies a "less stringent standard" than the absolute bar between 
commercial and investment banking laid down by §§ 16 and 21. ICI, 450 U.S. at 60 n.26. Nor can the 
difference in terminology be attributed to oversight. Section 21 originally contained the term "engaged 
principally." In offering the amendment that deleted "principally," Senator Bulkley argued that "it has 
become apparent that at least some of the great investment houses are engaged in so many forms of 
business that there is some doubt as to whether the investment business is the principal one." 77 Cong. 
Rec. 4180 (1933). Given that one of the leading advocates of Glass-Steagall recognized that "engaged" 
connoted a stricter standard than "engaged principally," it is inconceivable that the latter term could 
remain in § 20 by sheer happenstance. Thus, while the original impetus behind the Glass-Steagall bill 
on the floor of Congress may have been to sever completely the commercial and investment banking 
industries, it fell short of that goal--a victim of legislative compromise. * * * 

Thus, it seems eminently reasonable to conclude from * * * the legislative history, that Congress’ 
concern was primarily with bank affiliate activities in bank-ineligible securities. Bank affiliates often 
"devote[d] themselves ... to perilous underwriting operations, stock speculation, and maintaining a 
market for the banks’ own stock often largely with the resources of the parent bank." 1933 Senate 
Report, supra, at 10. According to Senator Glass, "[w]hat the committee had foremost in its thought was 



to exclude from commercial banking all investment securities except those of an undoubted character 
that would be surely liquidated; and for that reason we made an exception [in § 16] of United States 
securities and of the general liabilities of States and subdivisions of States." 76 Cong. Rec. 2092 (1933). 
Given that Glass-Steagall was a means to sever commercial banking only from more speculative, 
"perilous" investment activities, in which bank-eligible activities were not included, an interpretation of 
"securities" in § 20 that excludes bank-eligible securities from its reach is entirely consistent with 
Congress’ aim. 

The history of security affiliates in the United States also supports this view. Many banks formed 
security affiliates in order to handle the sale of government bonds used to finance World War I. Banks 
were "expected" to aid the government in distributing war loans and were "encouraged" to aid potential 
investors by lending them the purchase price of government bonds. It was not until the 1920’s that 
affiliates began to expand into private debt and equity securities activities in response to the demands of 
the public and business. It was not the affiliate system as a concept that worried Congress, but the 
affiliate system as it had developed. The evil that Congress intended to attack was bank involvement in 
speculative securities, that is, bank-ineligible securities. We cannot attribute to Congress a purpose to 
limit all securities activities when it consistently made clear that it was only concerned with one type. * * * 

Thus, the legislative history strongly supports the view that "securities" in § 20 only refers to 
bank-ineligible securities. * * * 

We now turn to the Board’s determination of when a security affiliate is "engaged principally" in 
activities covered by § 20. In their applications the bank holding companies sought to comply with the 
"engaged principally" standard of § 20 by proposing limitations on their underwriting and dealing in bank- 
ineligible securities. J.P. Morgan & Co., for example, proposed that its bank-ineligible securities activities 
would not exceed during any rolling two-year period 15 percent of its total business. It proposed a 
combination of accounting tests to measure its compliance with the 15 percent limitation. The other 
companies proposed total volume limits of ten to 15 percent of their total business. 

The Board rejected these proposals. Following the analysis set forth in its Bankers Trust order, 
73 Fed. Reserve Bull. 138 (1987), the Board concluded that "engaged principally" in § 20 denotes any 
"substantial" bank-ineligible activity. See 73 Fed. Reserve Bull. at 482. Measured quantitatively, the 
Board stated that an affiliate would not be principally or substantially engaged in bank-ineligible activities 
if: (1) the gross revenue from § 20 activities did not exceed five to ten percent of the affiliate’s total gross 
revenues (gross revenue limitation or gross revenue test); and (2) the affiliate’s activities in connection 
with each particular type of ineligible security did not account for more than five to ten percent of the total 
amount of that type of security underwritten domestically by all firms (or, with commercial paper, the 
average amount of dealer-placed commercial paper outstanding) during the previous calendar year 
(market share limitation or market share test). Applying this measure to the applications before it, the 
Board selected the lower five percent figure for both gross revenue and market share limitations. It 
recognized that this was a "conservative approach," but stated that it would review the limitations within 
one year of the implementation of its orders. 73 Fed. Reserve Bull. at 485. * * * 

The term "engaged principally" is intrinsically ambiguous. As discussed above, we must uphold 
the Board’s interpretation if it is reasonable. * * * 

The Board’s construction of "engaged principally" as denoting any substantial activity is 
reasonable. We do not conclude that because "engaged principally" in § 20 and "primarily engaged" in § 
32 both denote "substantial activity" that the two terms are therefore synonymous. * * * 

An example illuminates how equating "principally" in § 20 with "chief" or "first" begets the 
dangers foreseen by Congress. Such an interpretation would allow a member bank to become affiliated 
with any large integrated securities firm. One commentator has pointed out that reading "principally" as 
"chief" would allow a bank to be affiliated with Merrill Lynch & Co., Inc., one of the nation’s largest 
investment bankers. See Plotkin, What Meaning Does Glass-Steagall Have for Today’s Financial 
World?, 95 Banking L.J. 404,414-16 (1977). It cannot be supposed that the Congress that enacted 



Glass-Steagall would have intended that § 20 not prohibit such affiliations. This is not to say that 
"principally" cannot in some contexts mean "chief" or "first," but rather that in § 20 the term must be 
given a definition that is both sensible and in harmony with legislative purpose. * * * 

The Board determined that substantial activity, measured quantitatively, constituted five to ten 
percent of an affiliate’s gross revenues over a two-year period. 73 Fed. Reserve Bull. at 485. It set the 
approved level of activity at the five percent end of this range, but stated its intent to review this level 
within a year after the order’s effective date. Id. 

* * * [V~e defer to the Board’s determination that § 20 allows an affiliate to engage in bank- 
ineligible securities activities so long as those activities do not exceed five to ten percent of the affiliate’s 
gross revenue. This range is both reasonable and consistent with the statute. Because of the Board’s 
expertise we also defer to its decision to set the gross revenue limitation at five percent. 

The Board’s second limitation on the subsidiaries’ bank-ineligible securities activities provides 
that the subsidiaries’ involvement in each activity may not exceed a five percent share of the total market 
for that activity. * * * 

The bank holding companies argue that neither § 20 nor the legislative history of the 
Glass-Steagall Act provides a basis for the Board’s market share test. They assert that § 20 mandates 
an inquiry only into activities within a subsidiary rather than one into the size of the subsidiary’s activity in 
relation to the market as a whole. A market share test, they claim, is intended sub silentio to promote 
competition rather than to protect against the hazards of affiliation envisioned by Congress. * * * 

We discern no support in § 20 for the Board’s market share limitation. In the legislative history 
there is evidence that before the enactment of Glass-Steagall, banks and bank affiliates had acquired 
an increasingly large share of securities activity in relation to investment banks. * * * 

In sum § 20 of the Glass-Steagall Act forbids member bank affiliation with firms that are 
"engaged principally" in underwriting or dealing in "securities." It was not Congress’ plan to forbid 
affiliates from those activities that banks themselves could engage in without limitation. The Board’s 
interpretation of § 20 under which government securities--those that banks may without limitation 
underwrite and deal in--are excluded from the prohibition contained in § 20 is therefore consistent with 
the Congressional scheme. The Board’s qualitative and quantitative constructions of the term "engaged 
principally" are reasonable, with the exception of the market share limitation. * * * 

The revenue limitation for bank-ineligible activities was accompanied by a requirement that a 
bank holding company obtain authorization from the Fed before starting a Section 20 subsidiary. The 
holding company was required to create managerial and operational infrastructure controls between the 
Section 20 subsidiary and the holding company’s banks. These "firewalls" were designed to ensure that 
the holding company’s banks and its Section 20 subsidiary maintained separate corporate identities, and 
to assure that the bank did not extend credit to the Section 20 subsidiary for its securities activities. 

The Fed increased the revenue limitation for bank-ineligible securities first from five to ten 
percent. Ten percent soon proved too restricitive, and in December, 1996, the Fed announced an 
increase from ten to twenty-five percent. Firewalls were replaced by more liberal "operating standards." 
This regulatory expansion permitted large bank holding companies to acquire major securities firms and 
severely undermined the separation between commercial banking and investment banking at the heart 
of the Glass-Steagall Act.s 

Section 20 subsidiaries were regulated by the Fed pursuant to the provisions of the Bank 
Holding Company Act. In a further effort to expand banks powers, the OCC permitted "operating 
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subsidiaries" of national banks to engage in activities beyond those permitted for the national bank 
parent. 12 C.F.R. § 5.34. Thus, the OCC approved an application by Zions National Bank to underwrite 
and deal in municipal revenue bonds through an operating subsidiary even though the national bank 
itself was not then statutorily authorized to engage in that activity under § 16 of the Glass-Steagall Act. 

Critics charged that the OCC did not have authority to approve securities activities in national 
bank operating subsidiaries because Congress had enacted the Bank Holding Company Act 
(administered by the Fed) to regulate the nonbanking activities of bank holding companies. 

C. Thrift Securities Activities 

Thrift institutions were not subject to either the Glass-Steagall Act or the Bank Holding 
Company Act. Some thifts also sought entry into the securities business, and met with regulatory 
Success. 

Securities Industry Ass’n v. Federal Home Loan Bank Board 

United States District Court, District of Columbia, 1984. 

588 F.Supp. 749. 

GREENE, District Judge. 

* * * The material facts are not in dispute. On May 6, 1982, the [Federal Home Loan] Board 
adopted Resolution No. 82-327, which granted the applications of Coast Federal Savings and Loan 
Association, Perpetual American Federal Savings & Loan Association, and California Federal Savings & 
Loan Association to invest in new service corporation subsidiaries. Under the grant of approval, these 
wholly-owned service corporations will become shareholders in a separate new corporation-Savings 
Association Financial Corporation (SAFC)--which will create its own wholly-owned subsidiary, Savings 
Association Investment Securities (SAIS). Both SAFC and SAIS will be Delaware corporations with their 
principal place of business in Tampa, Florida. 

SAIS, which will be a registered broker-dealer and a member of the National Association of 
Securities Dealers, Inc., will operate "investment centers" in the offices of participating S & Ls. Such 
centers will provide the following services: (1) the execution on behalf of and for the account of others of 
purchases, sales, and redemptions of debt and equity securities, municipal and public utility bonds, and 
shares in mutual funds; (2) provision to customers of investment advisory services, including portfolio 
analysis and valuation; and (3)the rendering of assistance to participating associations in the 
implementation of the brokerage program through marketing and training services, as well as advice and 
education about liquidity management. SAIS will charge a commission to customers for effecting 
securities transactions, and it will charge fees to customers for portfolio analysis and evaluations, 
investment counseling, and similar services. SAIS will also charge initiating fees and recurring 
subscription fees to participating associations. 

SAIS representatives will function somewhat differently than do other registered brokers. Such 
representatives will receive salaries rather than commissions, and they will not independently research 
or analyze investment opportunities or offer advice or make recommendations based on their own views. 
Instead, a research firm will supply SAIS representatives with investment information and advice, and it 
will develop a standard investment plan for various strata of customers. Although SAIS representatives 
may effect transactions within the range of services offered by SAIS, they may not recommend any 
investment which has not been approved for an investor of the particular customer’s statum. Finally, 
SAIS will not hold the funds or securities of customers but will act as an introducing broker, ordering a 
New York clearing broker to execute trades on behalf of its customers. * * * 

The thrift industry has suffered serious financial difficulties in recent years due to inflation and 
high interest rates. The deterioration of that industry is due in large part to the difference between recent 



high and volatile interest rates and the low rates paid on long-term mortgage portfolios held by S & Ls. In 
its brief, the Board states that the average 30 year fixed rate mortgage portfolio of S & Ls yields 10.02 
percent, whereas the cost of funds to these associations is approximately 11.53 percent. As a result of 
this difference S & Ls are losing substantial sums of money. In 1981 alone the net worth of the S & L 
industry was reduced by five billion dollars. 

Moreover, the successful development and marketing of new accounts, such as the money 
market mutual funds marketed by brokerage houses, have contributed to the outflow of funds from 
commercial banks, savings banks, and S & Ls. If S & Ls are to exploit the new and competitive 
opportunities that emerge, and if they are to realize a profit, they must be permitted to engage in 
activities other than those expressly provided for in 1933 when HOLA was enacted. The financial 
services market is becoming increasingly competitive and the Board needs flexibility to adapt and 
respond to the changing economic circumstances. 

The overriding fact is that the Congress charged the Board with the task of preserving the 
financial health and integrity of the S & L industry. Fidelity Federal S & L Ass’n de la Cuesta, supra, 458 
U.S. at 168; Independent Bankers Assoc. of America v. FHLBB, 557 F. Supp. 23 (D.D.C. 1982). In 
approving the S & L applications in question, the Board reasonably exercised that responsibility and its 
authority under HOLA so as to ensure the future financial stability of these institutions. * * * 

For these reasons, the Court concludes that the limited brokerage and investment advisory 
activities to be conducted by S & L service corporation subsidiaries do not violate either the HOLA or the 
Glass-Steagall Act. Judgment will be entered for the defendants. 

Questions and Notes 

1. Clearly, banks believed they could not operate successfully within the confines of 
Glass-Steagall. Why do you think Congress did not respond more immediately to repeal the 
Glass-Steagall restrictions on securities activities by bank affiliates? 

2. Why should there be any restrictions on bank securities activities beyond those imposed on 
other types of institutions? 

3. Economic studies have found that securities underwritten by commercial banks before the 
passage of Glass-Steagall Act were of higher quality and more seasoned than those underwritten by 
investment banks. Randall S. Kroszner & Raghuram G. Rajan, Is the Glass-Steagall Act Justified? A 
Study of the U.S. Experience With Universal Banking Before 1933, 84 Am. Econ. Rev. 810 (1994). See 
also Randall S. Kroszner & Raghuram G. Rajan, Organization Structure and Credibility: Evidence From 
Commercial Bank Securities Activities Before the Glass-Steagall Act, 39 J. of Monetary Econ. 475 
(1997) (study evidences that market forces recognize bank conflicts of interest and force banks to 
organize their securities activities in a way to relieve those concerns). Examination of the claimed 
abuses in congressional hearings on the Glass-Steagall legislation were also said to be insufficient to 
support a need for the legislation. Jim Powell, FDR’s Folly: How Roosevelt and His New Deal Prolonged 
the Great Depression 57-64 (2003). Does this suggest that the conflicts of interest claimed by those 
supporting that legislation were illusory? 

THE GRAMM-LEACH-BLILEY ACT (GLBA) 

Ch. 11 

Sec. 2 

Section 2. The Gramm-Leach-Bliley Act (GLBA) 

A. Background 



Efforts to repeal the Glass-Steagall Act began not long after its passage. Senator Glass himself 
sought a repeal of the Act one year after its enactment. More determined efforts were made later in the 
century as banks’ business bases changed and competition forced them into the securities arena. 
Success was not immediate. At least a dozen attempts were made in Congress to repeal Glass-Steagall 
before the Gramm-Leach-Bliley Act (GLBA) was adopted at the end of 1999. The impetus for the 
passage of GLBA was the merger between Citicorp and the Travelers Group to form Citigroup. That 
amalgamation created a financial services firm that crossed all regulatory boundaries. 

Citigroup took advantage of a provision of the Bank Holding Company Act that grants a 
company that becomes a bank holding company by virtue of its acquisition of a bank a two-year period 
(subject to three additional one-year extensions at the Fed’s discretion) in which to divest itself of 
operations that are not permissible for a bank holding company. 12 U.S.C.A. § 1842(a). Operation of an 
insurance underwriter (Travelers) was not then permissible for a bank holding company. Travelers 
owned Salomon Smith Barney and its bank-ineligible activities were potentially in excess of the existing 
twenty-five percent revenue limitation. The formation of Citigroup represented a big gamble that financial 
modernization legislation would be passed. The Citigroup combination was announced on April 6, 1998, 
and GLBA was enacted on November 12, 1999. GLBA permits financial holding companies to own 
banks, insurance companies, and securities firms. Some critics have characterized GLBA as the 
"Citigroup Relief Act." 

The breadth of the Citigroup merger is described in the following excerpt from a case 
challenging the new entity’s name. 

Cit Group, Inc. v. Citicorp 

United States District Court, District of New Jersey, 1998. 

20 F.Supp.2d 775. 

DEBEVOISE, Senior District Judge. 

Plaintiff, The CIT Group, Inc., a Delaware corporation, ("ClT Group") instituted this trademark 
infringement action against defendant, Citicorp, also a Delaware corporation, ("Citicorp"). On April 6, 
1998 Citicorp and Travelers Group, Inc. ("Travelers") announced plans to merge, disclosing that the 
merged entity proposed to carry on the combined business of these two financial giants under the name 
ClTIGROUP. ClT Group’s complaint alleges that this use of the name would constitute a violation of its 
statutory and common law trademark rights, would dilute its trademark rights and would constitute unfair 
competition. * * * 

Citicorp is a holding company which engages in a wide range of financial services businesses 
through many subsidiary operating corporations. The most prominent of these subsidiaries is Citibank. 
Citibank began business in 1812 when it was chartered in New York as City Bank of New York. Through 
the years it changed its name from time to time: National City Bank of New York, First National City Bank 
of New York, and then First National City Bank. In the 1960’s it started using the name "Citibank" and 
registered it as a trademark. 

The mark "CITI" was widely used and advertised. It became a prefix for many names of 
enterprises in the Citicorp empire, e.g., CITICARD, THE CITI NEVER SLEEPS, CITIGOLD, CITIPAY. 
Through Citibank and its other subsidiaries Citicorp engages in the full range of banking and financial 
services--lending, accepting deposits, issuing certificates of deposit, transferring money, engaging in 
retirement planning, performing corporate trust activities, providing investment advice and services, 
issuing letters of credit, serving as a fiduciary and providing a multitude of other financial services. 

Citicorp’s operations are worldwide. For example, it conducts branch banking in 100 countries. 
More than half the households in the United States have a business relationship with Citibank and 25 
million households have Citibank credit cards. It is estimated that the entity resulting from the proposed 



merger of Citicorp and Travelers will have managed assets of $700 billion and net revenue of $50 billion. 

In the spring of 1998 Citicorp’s chairman and chief executive officer John S. Reed and his 
counterpart at Travelers, Sanford I. Weill, agreed upon a merger of the banking and insurance giants. 
The merger would create the world’s largest financial services company. It was to be a merger of equals. 
Citicorp’s and Travelers’ stockholders would share ownership of the new company; the chairmen were to 
serve as co-chairmen, and in all other respects the businesses and employees of the merged entities 
were to be on an equal footing. * * * 

The famous name in the present case is CITI, whether used alone or as a prefix to other words. 
These marks have been registered in the Trademark Office. Registration of CITIBANK was obtained in 
January 1960, and registration of CITICORP use obtained in 1981. CITIGROUP is one more addition to 
the family of CITI names which, through extensive use and advertising have become internationally 
famous. CIT Group’s first use of the name THE CIT GROUP was not until 1986. * * * 

Further, there is no likelihood that use of the CITIGROUP mark will cause dilution of THE CIT 
GROUP mark. * * * 

B. Broker-Dealer Registration 

Endorsing the concept of functional regulation, GLBA removed the exemption from broker- 
dealer registration for banks contained in the Securities Exchange Act of 1934.15 U.S.C.A. § 78c(a)(4) 
& (a)(5). These sections have been referred to as the "push-out" provisions, since their objective is to 
"push-out" of the bank the securities broker-dealer activities to an affiliate of the bank that is an SEC- 
registered broker-dealer. Such a scheme implements the GLBA concept of functional regulation of bank 
securities activities. GLBA carved out some fifteen securities activities that a bank could engage in 
without being required to register as a broker-dealer with the SEC. These include securities activities 
that relate to functions traditionally performed by banks and transactions that relate to traditional bank 
products, such as trust activities (unless the bank customer has discretionary trading authority), dealings 
in exempted securities (principally U.S. government and municipal securities), stock purchase plans, 
commercial paper, stock custody arrangements, certain asset-backed debt, dividend reinvestment plans, 
sweep accounts, private securities placements, and municipal securities. 15 U.S.C.A. § 78c(4) & (5). 

A rather heated row broke out between the SEC and bank regulators after the SEC adopted 
interim rules and interpretative guidance that narrowly defined these exemptions. Exchange Act Release 
No. 442911 (May 11,2001 ), 66 Fed. Reg. 27760 (May 18, 2001) (codified at 17 C.F.R. § 240.3a4-2 et 
seq.). 

The bank regulators filed a joint comment letter criticizing the SEC’s proposed Regulation B. In 
asking the SEC to take a fundamentally different approach, the bank regulators expressed particular 
concern with registration requirements for bank trust and fiduciary activities, custodial and safekeeping 
operations, and networking arrangements involving referral fees for referring business to a broker- 
dealer. The banking regulators stated that: 

the Proposed Rules reflect a profound misinterpretation of the language and purposes of the "broker" 
exceptions in the GLB Act. The Proposed Rules would require banks to make substantial changes in the 
way they conduct well established and already highly regulated lines of banking business and would 
impose a new, SEC-created regime of extraordinarily complex requirements and restrictions on 
longstanding banking functions and relationships. 

Comment Letter Issued on the SEC’s Proposed Broker Rules for Banks by the OCC, Fed and FDIC, Oct. 
8, 2004. The American Bar Association’s Committee on Federal Securities Regulation also objected to 
the SEC proposal. This opposition caused the SEC to delay adoption of the rule again, this time until 
September 30, 2006. 



Section 101 of the Financial Services Regulatory Relief Act of 2006, Pub. L. No.109-351, 120 
Stat. 1966, amended 15 U.S.C. § 78c(a)(4) to resolve this impasse by directing the SEC and the Fed to 
jointly issue rules to define the term "broker" within 180 days after the Act’s enactment. The Act was 
signed by President Bush on October 13, 2006. The SEC and Fed subsequently published for comment 
a new proposal for "push out" registration requirements that seems to have met most concerns in the 
banking community. This proposal (renamed Regulation R), among other things, allows banks more 
flexibility in their trust and fiduciary activities and allows banks to pay their employees referral fees for 
business referred to a broker-dealer affiliate. 71 Fed. Reg. 77,522 (Dec. 26, 2006). See Steven Sloan, 
SEC Revised Broker Rule Wins Over Bank Critics, Am. Banker, Dec. 14, 2006. 

As the push-out rulemaking process exemplifies, functional regulation is likely to complicate 
regulatory compliance for banks. A bank that elects to offer insurance, securities, or futures along with its 
traditional bank products will be subject to multiple regulators and multiple regulatory requirements. 
Critics of functional regulation believe it will prove to be inefficient as well as burdensome.6 Moreover, 
there will inevitably be regulatory turf battles over the classification of various products by function. 
Professor Jonathan Macey argues that critics who worry that it is not feasible to classify products into 
functional categories should be relieved if they consider that economically indistinguishable activities will 
be regulated by different agencies and that regulatory competition will likely ensue. Such regulatory 
competition, he argues, is a good result since, "[i]nnovating and competing regulatory agencies would be 
more likely to respond quickly to changing market conditions in order to maintain market share against 
rival regulatory agencies seeking to grab regulatory turf.’’7 

A Presidential Working Group on Financial Markets was formed after the Stock Market Crash of 
1987 to coordinate agency regulatory responses to market emergencies. That group is composed of the 
heads of the Treasury Department, the Fed, the SEC, and the CFTC. However, the representatives on 
that working group are often at odds with each other on appropriate regulatory responses to market 
events like the collapse of the Long Term Capital Management hedge fund. David Barboza & Jeff Gerth, 
Who’s in Charge? Agency Infighting and Regulatory Uncertainty, N.Y. Times, Dec. 15, 1998, at C14. 

Questions and Notes 

1. The restrictions in the Glass-Steagall Act were gradually eroded and then largely repealed by 
the Gramm-Leach-Bliley Act. What happened to the concerns about the direct and subtle hazards of 
banks’ involvement in the securities business raised by the Court in Investment Company Institute v. 
Camp? 

2. One of the issues addressed in Proposed Regulation R is to what extent unlicensed bank 
personnel may participate in the securities sales transactions to bank customers and be compensated 
for referrals to the securities affiliates. This has been referred to as the "networking" rule. One of the 
promises of GLBA is the opportunity for cross-selling financial products such as securities and insurance 
to bank customers. Will Proposed Regulation R permit banks to efficiently and economically engage in 
cross-selling of securities activities offered by bank affiliates to bank customers? 

3. To what extent should banks be able to conduct trust operations without broker-dealer 
registration? The proposed rules permit the exemption if the bank is "chiefly compensated" through 
"relationship compensation" (such as annual fees based on the amount of assets managed by the 
trustee) rather than through "sales compensation" (commissions on securities sales made by the 
trustee). 

4. The Interim Rule (2001) afforded thrifts the same treatment as banks with respect to the 
exceptions from the requirements of broker-dealer registration. The OTS has expressed concern that the 
2004 Proposed Regulation B rolls back this aspect of the Interim Rule, subjecting thrifts to registration 

6Bray Hammond, Sovereignty and an Empty Purse: Banks and Politics in the Civil War 347 (1970) 
(quoting Senator John Sherman of Ohio). 
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requirements when banks would be exempt. Should banks and thrifts be treated in the same manner? 
Does GLBA mandate equal treatment? 

C. Underwriting 

Section 20 of the Glass-Steagall Act was repealed by GLBA. Now a financial holding company 
may own an underwriting firm without regard to the prior twenty-five percent limitation on revenue from 
bank-ineligible activities. 12 U.S.C.A. § 1843(k)(4)(A). A financial subsidiary of a bank may also act as 
an underwriter without being subject to the bank-ineligible revenue limit. 12 U.S.C.A. § 24a(a) (national 
banks) & § 1831a(a) (insured state banks). A remaining issue is whether a bank holding company that 
does not qualify as a financial holding company may still own a Section 20 subsidiary operating within 
the revenue limit. The answer is probably no since Section 20, the provision under which that limitation 
was adopted, was repealed by GLBA. The Fed reported that 40 of 45 bank holding companies with 
Section 20 subsidiaries before GLBA are now financial holding companies and operate their securities 
business without the Section 20 restrictions.8 

GLBA added a provision to section 24 (Seventh) of the National Bank Act that permits national 
banks to deal in, hold, and underwrite municipal revenue bonds. 12 U.S.C. § 24 (Seventh). Prior to 
GLBA, operating subsidiaries of national banks had been authorized to underwrite municipal revenue 
bonds, but that authority did not extend to the bank itself. Historically, banks were excluded from such 
activity because municipal revenue bonds were viewed as simply another form of corporate finance for 
those entities using the proceeds to build or operate what often amounted to private enterprises. State 
banks are also authorized to engage in such activities if permitted by their state law. Community banks 
are particularly interested in this new power since it permits them to provide this service to their local 
governments, as well as to earn lucrative underwriting fees. 

GLBA also repealed Section 32 of the Glass-Steagall Act, which prohibited interlocking directors 
or management between a bank and a firm "principally engaged" in investment banking activities. 

Questions and Notes 

1. Within two years of the passage of GLBA, Citigroup dethroned Merrill Lynch as the nation’s 
largest underwriter of stocks and bonds. Citigroup underwrote $486 billion in securities versus Merrill 
Lynch’s $432 billion in 2001. Merrill Lynch had been the number one underwriter since 1990. Randall 
Smith, Citigroup Unseats Merrill Lynch as Top Stock, Bond Underwriter, Wall St. J., Dec. 28, 2001. 
Wachovia Corp. acquired the A.G. Edwards Inc. brokerage firm in 2007. That acquisition pushed 
Wachovia into the number two position of broker-dealers, second only to Merrill Lynch & Co. Wachovia’s 
client assets exceeded $1.1 trillion post-acquisition, with over 3,300 branch office nationwide. Matt 
Ackerman, Wachovia’s National Path Runs Through Brokerage, Am. Banker, June 1,2007. 

2. Federal savings associations may underwrite and deal in general obligation bonds, municipal 
revenue bonds and municipal notes issued by states and local municipalities. 

3. The collapse of Enron, the nation’s seventh largest corporation, led to concerns about the 
investment banking activities of financial holding companies. Citigroup and J.P. Morgan Chase were 
closely involved in complex financing activities that were designed to improve Enron’s financial 
statements. Both banks collectively wrote off over $7 billion to cover their Enron and other financial 
scandal exposures. One author has suggested that the adoption of GLBA set the stage for the 
involvement of those financial institutions with Enron. James A. Fanto, Subtle Hazards Revisited: The 
Corruption of a Financial Holding Company by a Corporate Client’s Inner Circle, 70 Brook. L. Rev. 7 
(2004). However, those institutions were actually involved in Enron’s activities before the adoption of 
GLBA. 

The Enron scandal proved costly to the banks that provided it with financing. In a class action 
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lawsuit brought on behalf of Enron shareholders, the following settlements were reached: JP Morgan 
Chase, $2.2 billion; Citigroup, $2 billion; and Canadian Imperial Bank of Commerce, $2.4 billion. 
JPMorgan Chase settled Enron’s bankruptcy claims under an agreement that would cost it about $1 
billion and paid another $2 billion to settle claims over its role in the WorldCom scandal. Bank of America 
contributed another $460.5 million to settle WorldCom claims. But see Regents of the University of 
California v. Credit Suisse First Boston, 482 F.3d 372 (5th Cir. 2007) (dismissing shareholder class 
action claims against investment banking firms that were alleged to have aided Enron’s accounting 
manipulations). 

D. Merchant Banking 

Merchant banking is the practice of taking an equity position in a non-public company as an 
investment. Banks were able to engage in this activity prior to GLBA only through small business 
investment corporations, Edge Act corporations (which engaged in foreign investments), or through 
authority that allowed bank holding companies to make investments in up to five percent of the voting 
shares of any company. GLBA permits financial holding companies to engage in merchant banking 
activities directly. 12 U.S.C. § 1843 (k)(4)(H)(defining merchant banking investments). 

Although it allowed expanded merchant banking investments, GLBA sought to prevent 
commercial businesses from becoming controlled by a financial holding company. Thus, GLBA imposed 
conditions on the length of time that merchant banking investments could be held and restricted the 
financial holding company from becoming routinely involved in managing the company in which the 
investment is made, except to the extent necessary to obtain a reasonable return on the investment. 
Financial holding companies are allowed to conduct merchant banking investments directly or through 
any subsidiary other than a depository institution or the subsidiary of a depository institution. Financial 
subsidiaries of depository institutions were barred from making merchant banking investments at least 
until November, 2004, at which time the statutory moratorium could have been reconsidered. 12 
U.S.C.A. § 24a(2)(B). No action has been taken, however, to permit financial subsidiaries to engage in 
merchant banking. Merchant banking under GLBA may be conducted only by a registered broker-dealer 
in the financial holding company structure or an investment advisory affiliate of an insurance company in 
that structure. 

The Fed and the Secretary of the Treasury adopted regulations to govern merchant banking 
investments under GLBA. The rules allow a financial holding company to make merchant banking 
investments directly or through a private equity fund (sometimes referred to as a hedge fund) or other 
investment fund that makes investments in nonfinancial companies. The regulations limit the 
management role that banks may play in managing their investment and set forth maximum holding 
periods for merchant banking investments (those periods generally range from 10 to 15 years unless the 
Fed approves a longer period). These rules are set forth in 12 C.F.R. pt. 225. 

The banking regulators were concerned with the safety and soundness of complex financial 
institutions. They feared that investment losses from merchant banking could endanger an insured 
institution in a financial holding company. The regulations adopted by the Fed and the Secretary of the 
Treasury require financial holding companies engaging in merchant banking investments to adopt 
appropriate risk management policies. 12 C.F.R. § 225.175. As an interim measure, the rules also 
placed restrictions on the amounts of merchant banking activity that could be conducted by a financial 
holding company. Fed approval was required for any such investments in excess of thirty percent of tier 
1 capital of the financial holding company or, after excluding interests in private equity funds, 20 percent 
of tier 1 capital. 12 C.F.R. § 225.174. These restrictions may be dropped once capital rules are in place 
for such activities. The adoption of those capital rules, however, was slowed by controversy. The Fed’s 
initial proposal would have imposed a capital requirement of fifty cents for every dollar invested. That 
proposal was so heavily criticized that it was withdrawn. A revised rule imposes a sliding scale based on 
aggregate equity investments and tier 1 capital. It is described more fully in Chapter 7. 

Questions and Notes 



1. The merchant banking provisions of GLBA will undoubtedly play a large role in shaping the 
structure of financial institutions in the future. Banks are likely to be managed and run more like 
European banks that have traditionally been merchant banks as well as lenders and depositories. 
Another aspect of merchant banking is that equity investments entail significant market risks that 
increase the volatility of earnings. VVhat, if any, dangers do you see in the growth of merchant banking 
by American banks? 

2. The United States has traditionally been concerned with the concentration of financial power 
in a few large institutions. Do you think there is any justification for that concern especially in the light of 
the expanded powers for merchant banking? 

3. The merchant banking activities of banks are monitored through Y-12 reports filed with the 
twelve regional federal reserve banks. These reports disclose the amount of bank investment in non- 
financial companies. Barbara A. Rehm, New Data on Commitment to Invest in Nonfinancials, Am. 
Banker, Mar. 8, 2002. In November 2004, the Fed required the filing of Y-12 reports where merchant 
investments exceed the lesser of $100 million or five percent of the bank holding company’s 
consolidated tier 1 capital. These levels are one-half of the prior reporting levels. Supporting Statement 
for the Consolidated Bank Holding Company Report of Equity Investments in Nonfinancial Companies, 
FR Y-12; OMB No. 7100-0300, available at 
<LT>www~federa~reserve~g~v/b~ardd~cs/rep~rtf~rms/f~rmsreview/FRY12~2~~4~728~~mb~pdf<GT>~ 

4. Twenty-six bank financial holding companies reported merchant banking investments as of 
March 2003. Board of Governors of the Federal Reserve System, Report to the Congress on Financial 
Holding Companies under the Gramm-Leach-Bliley Act 15 (Nov. 2003). 

5. Private equity investments proved lucrative for financial holding companies when the stock 
market peaked in 2000, but resulted in large losses in the ensuing market downturn. JPMorgan Chase 
announced in March 2005 that it was spinning off its JPMorgan Partners, which handled that activity for 
the holding company and at one point had attracted $20 billion from institutional investors. JPMorgan 
Partners had achieved large gains initially but then experienced large losses. It also posed conflicts with 
the bank’s commercial banking activities for other large equity investors. Liz Moyer, VVhy Spinoff Makes 
Sense to JPM Chase, Am. Banker, Mar. 2, 2005. 

The SEC charged Guillaume Pollet, a managing director at Societe Generale’s SG Cowen, with 
short selling on information he obtained from his trading desk, which handled private investments in 
public equities (PIPEs). SEC v. Pollet, SEC Litigation Release No. 19,199 (E.D.N.Y Apr. 21, 2005). 

In 2005, First National Bank of Pennsylvania created a new merchant banking subsidiary to 
provide private equity and subordinated debt financing to companies that posed too much credit risk to 
qualify for bank loans. The bank viewed this as a way to compete with investment banks. John Reosti, 
VVhy F.N.B. Corp. Opted for Merchant Banking, Am. Banker, Oct. 31,2005. VVhat risks do such 
investments pose to bank shareholders? 

BANK SECURITIES SALES 

Ch. 11 

Sec. 3 

Section 3. Bank Securities Sales 

Broker-dealers operated by financial holding companies fall within the functional regulation of the 
Securities and Exchange Commission (SEC). That agency has adopted a comprehensive scheme of 
regulation for broker-dealers. SEC broker-dealer regulation includes a "customer protection" rule 
requiring that customer funds be maintained in specially segregated bank accounts and that customer 
securities be accounted for and held in the possession and control of the broker-dealer. 17 C.F.R. § 



240.15c3-3. 

The SEC has also adopted a complex capital rule for broker-dealers that requires liquid excess 
net capital in order to assure that broker-dealers are able to meet their obligations to customers. 17 
C.F.R. § 240.15c3-1. The SEC adopted amendments to its net capital rule to allow broker-dealers 
operated by large banks to use mathematical models to calculate net capital requirements for market 
and derivatives-related credit risk. Alternative Net Capital Requirements for Broker-Dealers That are 
Part of Consolidated Supervised Entities, 69 Fed. Reg. 34428 (June 21,2004) (codified at 17 C.F.R. pts. 
200 & 240). The mathematical models that may be used include value at risk models and scenario 
analysis used as a capital adequacy measurement consistent with the standards adopted by the Basel 
Committee on Banking Supervision. Application must be made to the SEC for this exemption. Firms 
qualifying for the exemption must have tentative capital of at least $1 billion and $500 million of net 
capital. An early warning notice to the SEC by an exempted bank is required where tentative capital falls 
below $5 billion. 

The SEC rule was designed to reduce regulatory burdens on banks but was also in response to 
the European Union’s requirement that consolidated supervision at the ultimate holding company level 
be equivalent to European Union consolidated supervision. The functional regulation created by GLBA 
did not provide for such consolidated regulation. Since many large banks had European operations, the 
SEC had to cede some regulation to the banking regulators in order for American banks to remain 
compliant in their European operations. 

The next case highlights some of the special problems created for banks by the operation of a 
broker-dealer. 

In the Matter of Nationssecurities and Nationsbank, N.A. 

Securities and Exchange Commission, May 4, 1998. 

Securities Act of 1933, Release No. 7532. <LT>www.sec.gov/litigation/admin/337532.txt<GT>. 

This matter concerns flaws in the operation and sales activities of NationsSecurities and 
NationsBank, relating to two closed-end bond funds, called Term Trusts. Some of NationsSecurities’ 
registered representatives used materially false and misleading sales practices, including 
mischaracterizing the Term Trusts as straightforward U.S. Government bond funds, when, in fact, they 
were highly leveraged and invested in interest-rate-sensitive derivatives. These NationsSecurities 
registered representatives received such information from some of their supervisors at the broker-dealer, 
the National Sales Manager ("Sales Manager") for the family of funds then advised by NationsBank, and 
wholesalers employed by Stephens, Inc., the underwriter for the Term Trusts. 

NationsBank failed to implement adequate measures to avoid the potential for customer 
confusion inherent in the operation of a broker-dealer on the premises of a bank. Some employees of 
NationsBank and NationsSecurities engaged in marketing and sales practices that blurred the distinction 
between the bank and the broker-dealer and their respective products. The combination of improper 
sales practices and practices that blurred the distinction between the bank and the broker dealer and 
their respective products culminated in unsuitable purchases by investors. * * * 

Shares of both Term Trusts were sold to investors for $10 per share in the initial public offerings 
("IPO"). In 1994, significant interest rate increases adversely affected the net asset value of the Term 
Trusts’ portfolios. By November 18, 1994, Term Trust 2003 had fallen to a low of $6 per share on the 
NYSE, primarily due to rising interest rates. Similarly, by November 14, 1994, Term Trust 2004 had 
fallen to a low of $6.50 per share. This drop in share value generated a large number of complaints from 
investors who complained that they had not been informed by their registered representatives, at the 
time they purchased the Term Trusts, that their investments were sensitive to interest rate changes, and 
were uninsured. Both Term Trusts are currently trading in the range of $8.65625 per share, with a net 
asset value in the range of $9.74 per share. 



Registered representatives were encouraged to, and did, solicit customers, who had formerly 
invested in certificates of deposit ("CDs"), to be investors in the Term Trusts. For example, during a 
taped conference call in which branch managers participated, a registered representative stated that, "1 
have developed a pretty successful referral program here in NationsBank with the CD folks." Another 
registered representative stated that, "[O]ne of the first questions I ask [customers] is do they invest in 
anything other than CDs. If they say no, they are a 2004 term trust candidate." 

For many of the former CD investors, however, the Term Trusts were unsuitable investments. 
Many CD investors seek absolute safety of principal and thus sacrifice rate of return to obtain this 
security. In contrast, an investor in the Term Trusts was subject to a high degree of risk resulting from 
the Trusts’ extreme sensitivity to interest rate changes, as well as the risk that shares of the Term Trusts 
would trade at a discount to their net asset values. Many closed-end funds frequently trade at a 
significant discount to their net asset values. An investor in the trusts also was subject to the additional 
risks resulting from the Term Trusts’ investments in derivatives. Thus, there was a limited possibility that 
an investor in the Term Trusts not interested in holding until maturity could achieve full return of principal 
by selling into the secondary market given the likelihood that the funds, like most closed-end bond funds, 
would trade at a discount to their net asset value. The age, financial position and investment objectives 
of many of the investors made the Term Trusts an unsuitable investment. * * * 

NationsBank and NationsSecurities engaged in practices that "blurred" the differences between 
the bank and the broker-dealer and between the FDIC-insured products sold by bank employees and 
riskier investment products sold by NationsSecurities registered representatives. Registered 
representatives were told by NationsSecurities’ senior management, the Sales Manager and the 
wholesalers during orientation and subsequent meetings that bankers were trusted more than brokers 
and they should use their location in the bank to build on that trust. 

The sales scripts also blurred the distinction between the bank and the broker-dealer and their 
respective products. The Branch Manager’s misleading sales document advised registered 
representatives to tell potential customers that the Term Trust 2004 was an "account managed by [the] 
NationsBank Trust Department. Managed $since 1894."[sic] It stated that you used to have to be Texas 
A & M or have the wealth of Rose Perot to get access to this quality of management but, now, 
"NationsBank has made this expertise available to you, our retail customers." As one registered 
representative stated, "[t]he thrust of the [document] was to convince the customer that because the 
Term Trust was managed by NationsBank, he or she could trust the investment as being safe." The 
Branch Manager also encouraged registered representatives to "use fear to sell" securities. According to 
a registered representative’s notes from an orientation meeting, the Branch Manager suggested that 
representatives could ask customers: "Is this your risky money or safe money-if this is risky I know a guy 
at Merrill or Dean Witter." This recommended approach falsely implied that securities purchased at a 
bank were somehow safer than securities purchased at a brokerage. 

NationsSecurities encouraged its representatives during orientation sessions to make every 
effort to blend into the bank and to become "a face at the bank." Some NationsSecurities registered 
representatives sat at desks in NationsBank banking centers next to bank employees with no signage or 
other physical demarcation indicating they were NationsSecurities employees, or that the products they 
sold were not FDIC insured. NationsBank’s practice of providing maturing CD lists to NationsSecurities 
representatives also created the risk of confusion that the representatives were employees of the bank 
when contacting potential investors. It was reasonable for customers to assume that these people calling 
"from the bank" with bank information were bank employees. * * * 

This blurring conduct, taken together, created an atmosphere in which a bank customer could 
conclude that the NationsSecurities registered representative was a bank employee and that, therefore, 
the product purchased was a bank product. Indeed, numerous investor complaints reflect the belief that 
they were buying a bank product or that the NationsSecurities registered representative was a bank 
employee. * * * 



NationsSecurities’ supervisory and compliance system was inadequate to provide timely 
detection or prevention of improper sales practices. NationsSecurities required only annual visits by its 
branch managers to each spoke office. This decentralized and infrequent system of review failed to 
deter adequately improper sales practices by some individual representatives. The use of two hundred 
inexperienced representatives in spoke offices increased the potential for improper sales practices. 
There also was no effective mechanism in place to supervise the interactions of the registered 
representatives with the Sales Manager and the wholesalers. 

NationsSecurities’ supervisory and compliance systems were inadequate to prevent unsuitable 
sales. In many cases, NationsSecurities failed to collect sufficient data on customer risk tolerance and 
investment horizon or failed to properly utilize the information that had been received. Although 
management was aware of the suitability risks of price volatile proprietary closed-end funds, such as the 
Term Trusts, the broker-dealer failed to create controls to ensure suitability. In addition, 
NationsSecurities failed to maintain in a readily accessible fashion detailed and current customer 
information which made it difficult for branch managers to supervise adequately suitability determinations 
made by registered representatives at the spoke locations. * * * 

[NationsSecurities agreed to pay a civil monetary penalty of $4 million to settle this case, and it 
and NationsBank, N.A agreed to a cease and desist order prohibiting similar violations in the future.] 

Banks entering the securities business encountered other difficulties, including compliance with 
the rules of self-regulatory bodies in the securities industry, such as the stock exchanges and the 
National Association of Securities Dealers, Inc. (NASD). These self-regulatory organizations conduct 
much of the day-to-day regulation of broker-dealers, although they themselves are subject to the 
oversight of the SEC. In 2007, the NASD combined its self-regulatory functions with those of the New 
York Stock Exchange. The combined entity is now called the Financial Industry Regulatory Authority. 

NASD Regulation Fines Citicorp Securities $25,000; Orders $300,000 in Disgorgement 

Aug. 21,1996. 

<LT>www.nasdaqnews.com/news/pr/ne_section96_32.html<GT>. (last visited 2004). 

NASD Regulation, Inc. announced today that it has censured and fined Citicorp Securities, Inc. 
$25,000 and ordered it to comply with an undertaking to disgorge $300,000 for violating NASD 
Regulation’s Continuing Education Requirements. This disciplinary action results from an investigation 
conducted by NASD Regulation’s New York District office. 

"The Continuing Education Requirements help to ensure that registered representatives stay 
current on products and markets, and, importantly, the rules that govern the industry," said NASD 
Regulation President Mary L. Schapiro. "NASD Regulation is committed to closely monitoring members’ 
compliance with these essential rules and assisting members in achieving full compliance. We will 
continue to pursue disciplinary actions against those members, large or small, who fail to comply," 
Schapiro said. 

NASD Regulation found that for certain periods between November 1995 and May 1996, 
Citicorp failed to insure that 19 of its employees completed the Regulatory Element of the NASD 
Regulation’s Continuing Education Requirements within the prescribed time period. As a result of their 
failure to comply with these requirements, the individuals’ registrations were deemed inactive. 
Nevertheless, these individuals were permitted by Citicorp to improperly continue to function in 
capacities which required registration. * * * 

"In light of the increased complexity of the demands made upon securities professionals who 
deal with the public, it is essential that the brokers maintain maximum standards of competency and 



professionalism," Schapiro said. This case demonstrates how important it is for the membership to 
insure that its registered persons fully comply with the mandates of the Continuing Education 
Requirements." 

Banks and holding companies are subject to a broad range of rules in their dealings with 
securities customers. These rules relate to required disclosures, limitations on securities 
recommendations that are not suitable for customers, and extensive record-keeping requirements. 

Press v. Chemical Investment Services Corp. 

United States Court of Appeals, Second Circuit, 1999. 

166 F.3d 529. 

OAKES, Senior Circuit Judge. 

* * * Plaintiff-Appellant Donald Press purchased a Treasury bill ("T-bill")in November 1995 
through Defendant-Appellee Chemical Investment Services Corp., a registered securities broker-dealer, 
that is wholly owned by Defendant-Appellee Chase Manhattan Corporation. The trade was cleared 
through Defendant-Appellee Pershing, a division of Defendant-Appellee Donaldson, Lufkin & Jenrette 
Securities Corporation. Pershing and Donaldson, Lufkin are both registered securities broker-dealers. 
Press purchased the T-bill for $99,488.42, to mature in 6 months at $102,000. 

After purchasing the T-bill, he had discussions with the appellees, requesting that the proceeds 
of the bill at maturity be express mailed to him or that he be able to pick up the proceeds on the day of 
maturity at one of the New York City Pershing or Chemical locations. (He purchased the bill through a 
New York City location.) He was told that he could not pick up a check for the proceeds in New York 
City, though they could be express mailed or wired for an additional fee. Otherwise he would have to 
wait for the check for the proceeds to arrive via regular mail. He opted to have the check express mailed 
to him at maturity for an additional fee. Four days (including a weekend) after the maturity date, he 
received a check for $101,985. 

He maintains that the appellees fraudulently did not disclose that the funds at maturity would not 
be immediately available. Therefore, the period over which the yield should have been calculated was 
longer than the appellees represented, so the yield advertised was, he claims, fraudulently inaccurate. 
He contends that the appellees structured the transaction in this manner to allow themselves more time 
to use his funds. 

Press was also not told that the appellees were taking a $158.86 markup9 from the transaction. 
This, he argues, is an excessive fee relative to the bill’s yield, such that the appellees had the obligation 
under the federal securities laws to disclose it. Moreover, he maintains that the appellees also had a 
fiduciary obligation to Press to disclose the fee. * * * 

Although the district court was correct that the markup was not excessive, a more extensive 
examination was needed. We recently noted in Grandon that the determination of excessiveness is to be 
done on a case-by-case basis, and a markup is excessive "when it bears no reasonable relation to the 
prevailing market price." Grandon, 147 F.3d at 190 (quoting Bank of Lexington & Trust Co. v. 
Vining-Sparks Secs., Inc., 959 F.2d 606,613 (6th Cir. 1992)). We discussed various factors to assess 
when determining whether municipal bonds are excessive and mentioned that, in limited cases, "we 
anticipate ... that a trial court, as a matter of law, properly may conclude that a plaintiff has failed to state 
a claim that the markups were excessive." 147 F.3d at 193. * * * 

91d. at 349-50. 



While the district court arguably did not use a bright-line rule, it did not analyze relevant factors 
extensively in a manner contemplated in Grandon. To say that a specific range of mark-ups is 
acceptable for a given line of financial product is to paint with a dangerously broad brush. A ten percent 
markup on a T-bill might be virtually always excessive. A ten percent mark-up on an instrument that is 
difficult to obtain and priced accordingly might not be. Among the factors relevant to the determination of 
whether a markup is excessive are the expense associated with effectuating the transaction, the 
reasonable profit fairly earned by the broker or dealer, the expertise provided by the broker or dealer, the 
total dollar amount of the transaction, the availability of the financial product in the market, the price or 
yield of the instrument, the resulting yield after the subtraction of the markup compared to the yield on 
other securities of comparable quality, maturity, availability, and risk, and the role played by the broker or 
dealer. See generally Grandon, 147 F.3d at 190 (discussing relevant considerations in assessing 
excessiveness of markups on municipal securities). We can say as a matter of law that, had the district 
court considered these factors in more detail, it would have been clear that the markup was not 
excessive. 

This was not a complex transaction, yet there were efforts expended on the part of appellees. 
They had to, among other things, identify the appropriate instrument to purchase, arrange for its 
purchase, transfer the instrument to Press, and complete the corresponding paperwork. While this was 
an essentially riskless transaction, Press presented no compelling evidence of a more appropriate fee to 
be paid when comparing this transaction to other riskless transactions. While Press argued that the 
markup was blatantly excessive as a percentage of the yield, that argument ignores the fact that the 
comparison between the yield and the markup is not determinative. We suppose there may be cases 
where a $158 markup would be excessive, but Press has pointed to no factor or medley of factors 
indicating that this is such a circumstance. We therefore affirm the district court’s determination that the 
markup in this case is not excessive as a matter of law. * * * 

Press contends that Chemical was acting as an agent in the T-bill transaction, such that 
Chemical had the obligation to disclose, under Rule 10b-10, 17 CFR § 240.10b-10(a)(2), the 
"remuneration received ... in connection with the transaction" and the "yield to maturity" of the bill. 17 
CFR § 240.10b-10(a)(2)(i)(B). This argument is insupportable, on these facts. 

The confirmation slip sent by Chemical to Press states that Chemical was acting as a "principal" 
in the T-bill transaction, as opposed to acting as an agent. Appellant maintains, however, that Chemical’s 
own assertion on the confirmation slip that it was acting as a principal should not be determinative. 

Without addressing whether Chemical’s indication on the confirmation slip should be 
determinative, we conclude that Press has presented no compelling argument to support the position 
that Chemical was acting as an agent. While Chemical might have purchased the T-bill to fill Press’s 
order, the telling point is that Chemical took ownership of the T-bill and then sold it from its own account 
to Press. Even according to Press’s definitions, that would classify Chemical as a principal in this 
transaction. See Press v. Chemical Inv. Servs. (2d Cir. 1998) (98-7123) ("A ’principal’ sells a security 
from its own account in order to fill a customer’s order."). While the appellant would still maintain that 
under 17 CFR § 240.10b-10(a)(8)(i)(D) there is the obligation to disclose, we do not read this section so 
to mandate. The district court’s dismissal of the Rule 10b-10 claims is affirmed. * * * 

Charter House, Inc. v. First Tennessee Bank, N.A. 

United States District Court, Middle District of Tennessee, 1988. 

693 F.Supp. 593. 

NIXON, District Judge. 

This action concerns alleged securities fraud and related claims in connection with the sale of 



municipal bonds. Before the Court is a motion for partial dismissal for failure to state a claim upon which 
relief can be granted, pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure. 

The facts, as alleged in the complaint and taken as true for purposes of this motion are as 
follows: Plaintiff, Charter House, Inc. ("Charter House"), allegedly relied on defendant William H. Kelly 
("Kelly"), an employee of defendant First Tennessee Bank National Association ("the Bank"), to choose 
investments for Charter House. Charter House claims that it instructed Kelly to choose secure, short- 
term, tax exempt municipal bonds in which Charter House could invest funds held by it in trust. Kelly is 
alleged to have disregarded those instructions, investing Charter House’s funds in long-term zero 
coupon municipal bonds without Charter House’s consent. The bonds declined in value and Charter 
House sold them at a loss of $185,750. Charter House alleges that this conduct by Kelly gives rise to 
causes of action against him for securities fraud, common law fraud, Racketeer Influenced and Corrupt 
Organizations Act ("RICO") violations, breach of fiduciary duty, and violations of the Municipal Securities 
Rulemaking Board ("MSRB") Rule G-19. * * * 

Section 15B(c)(1 ) of the Securities Exchange Act of 1934 (the "Exchange Act"), 15 U.S.C. § 
78o-4(c)(1 ) ... prohibits a municipal securities dealer from violating a rule of the MSRB. * * * 

Charter House has alleged that Kelly and the Bank, as Kelly’s employer, are liable for Kelly’s 
alleged violations of MSRB Rule G-19, a combination "suitability" and "know your customer" rule. That 
rule provides, in pertinent part, as follows: 

Rule G-19. (a) Account Information. Each broker, dealer and municipal securities dealer shall obtain at 
or before the completion of a transaction in municipal securities with or for the account of a customer a 
record of the information required by rule G-8(a)(xi). 

(b) Knowledge of Customer. Each broker, dealer or municipal securities dealer at or before 
recommending the purchase, sale or exchange of a municipal security to a customer shall have 
knowledge or shall inquire about the customer’s financial background, tax status, and investment 
objectives and any other similar information. 

(c) Suitability of Recommendation. No broker, dealer or municipal securities dealer shall 
recommend the purchase, sale or exchange of a municipal security to a customer unless such broker, 
dealer, or municipal securities dealer, after reasonable inquiry, 

(i) has reasonable grounds based upon information available from the issuer of the security or 
otherwise for recommending a purchase, sale or other transaction in the security; and 

(ii)(A) has reasonable grounds to believe and does believe that the recommendation is suitable 
for such customer in light of the customer’s financial background, tax status, and investment objectives 
and any other similar information concerning the customer known by such broker, dealer or municipal 
securities dealer, or 

(B) has no reasonable grounds to believe and does not believe that the recommendation is unsuitable 
for such customer if all of such information is not furnished or known. 

Notwithstanding the foregoing, if a broker, dealer or municipal securities dealer determines that a 
transaction in municipal securities or in specific municipal securities would not be suitable for a customer 
and so informs such customer, the broker, dealer or municipal securities dealer may thereafter respond 
to the customer’s requests for investment advice concerning municipal securities generally or such 
specific securities and may execute transactions at the direction of the customer. 

MSRB Rule G-19, reprinted in Fed. Sec. L. Rep. (CCH)I[ 3591. Plaintiff has alleged that defendants 
wilfully violated this rule on at least nine occasions over the course of more than three months as part of 
a scheme to defraud plaintiff. * * * 



Prior to 1975, most of the conduct of municipal securities professionals, including banks, was 
unregulated because municipal securities were included within the definition of an "exempted security" 
under the pre-1975 version of section 3(a)(12) of the Exchange Act. Moreover, banks are expressly 
excluded from the definitions of the terms "broker" and "dealer" and, therefore, are not subject to the 
broker-dealer regulatory provision of section 15 of the Exchange Act, 15 U.S.C. § 78o. Further, banks 
are not members of the National Association of Securities Dealers ("NASD"), the New York Stock 
Exchange ("NYSE"), or any other self-regulatory organization established pursuant to section 15A of the 
Exchange Act, 15 U.S.C. §§ 78f and 78o-3. Under prior law, for example, Securities and Exchange 
Commission ("SEC")rules promulgated pursuant to section 15(c)(1), 15 U.S.C. § 78o(c)(1), defining 
manipulative, deceptive, or otherwise fraudulent devices and contrivances, did not reach the municipal 
securities conduct of banks. See S. Rep. No. 75, 94th Cong., 1st Sess. 3, 42-43 (1975) [hereinafter 
"Senate Report"]. 

Congress enacted section 15B in 1975 as part of a comprehensive set of amendments to the 
Exchange Act known as the Securities Acts Amendments of 1975 ("the Amendments"). The 
Amendments were intended to "create a federal mechanism for the regulation of transactions in 
[municipal securities] and brokers and dealers and banks engaged in a municipal securities business." 
Senate Report, supra, at 3. The legislative history of section 15B indicates that Congress intended to 
curb the abuses of municipal securities professionals by subjecting them to the then-existing regulatory 
scheme governing brokers and dealers. 

In recognition of what the Senate Banking, Housing and Urban Affairs Committee described as a 
"disturbing pattern of professional misconduct that was "characterized by unconscionable mark-ups, 
churning of customers’ accounts, misrepresentations concerning the nature and value of municipal 
securities, disregard of suitability standards, and scandalous high-pressure sales techniques," Congress 
decided to bring the activities of municipal securities professionals, including banks, under "the same 
regulatory scheme that applied to other securities activity." Senate Report, supra, at 43. To this end, 
Congress created the MSRB to establish high standards of practice and trade applicable to all municipal 
securities professionals. The MSRB performs this function by promulgating rules, including the 
"suitability" and "know your customer" rule allegedly violated in this case. * * * 

[S]ection 15B(c)(1) does not in terms create civil liabilities, but merely proscribes certain conduct 
for which specific judicial and administrative means of enforcement have been provided by Congress. 
See 15 U.S.C. §§ 78o-4(c)(2)-(5),78u. Thus, detecting no express or implicit private right of action from 
the statute’s language, structure, legislative history, or circumstances of enactment, the Court FINDS 
that no such right of action exists under section 15B(c)(1 ) of the Exchange Act. * * * 

In re First Union Securities, Inc. 

Securities and Exchange Commission, Oct. 24, 2000. 

Securities Exchange Act of 1934 Release No. 43478. 
<LT>www.sec.gov/litigation/ad min/34-43478.htm<GT>. 

The Securities and Exchange Commission (the Commission) deems it appropriate and in the 
public interest that public administrative proceedings be instituted pursuant to Sections 15(b)(4) and 21C 
of the Securities Exchange Act of 1934 (Exchange Act) against First Union Securities, Inc. (First Union 
Securities). 

In anticipation of the institution of these proceedings, First Union Securities has submitted an 
Offer of Settlement which the Commission has determined to accept. Solely for the purposes of these 
proceedings and any other proceedings or actions brought by or on behalf of the Commission or to 
which the Commission is a party, First Union Securities, without admitting or denying the findings 
contained herein, except that it admits to the jurisdiction of the Commission over it and over the subject 



matter of these proceedings, consents to the issuance of this Order Instituting Proceedings Pursuant to 
Sections 15(b) and 21 C of the Exchange Act of 1934, Making Findings, Issuing a Cease-and-Desist 
Order and Imposing Remedial Sanctions (Order). 

First Union Securities is a broker-dealer registered with the Commission pursuant to Section 15 
of the Exchange Act. The firm is an indirect subsidiary of First Union Corporation. In 1995, when the 
conduct in this matter began, the firm was known as First Union Capital Markets Corp. (First Union 
Capital). First Union Corporation acquired Wheat First Butcher Singer, Inc. on January 31, 1998, at 
which time First Union Capital was merged with and into Wheat First Securities, Inc. On October 1, 
1999, First Union Capital (formerly known as Wheat First Securities, Inc.) was merged with and into 
EVEREN Securities, Inc. Immediately thereafter, EVEREN Securities, Inc. changed its name to First 
Union Securities, Inc. * * * 

Auctions of government securities are conducted on a periodic basis by the Treasury 
Department, in conjunction with the Federal Reserve Banks. Treasury securities can be purchased in an 
auction through either the competitive or noncompetitive bidding process. Competitive bidders submit 
sealed bids at a specified price for the amount of securities they want to purchase. Securities are 
awarded to the highest bidders until all the competitive securities are sold. In contrast, noncompetitive 
bidders specify only the amount of securities they want to purchase, up to a limit of $5 million of 
securities per auction. Noncompetitive bidders then pay the average price of the successful competitive 
bids for the amount of securities that the noncompetitive bidders requested. Uniform Offering Circular, 
31 C.F.R. § 356. 

In October 1983, the Treasury Department published a notice prohibiting agreements to sell 
securities purchased through the noncompetitive auction process prior to 1:00 p.m. on the day of the 
auction. This deadline was extended in January 1991. The revised Treasury notice provided: 

A noncompetitive bidder may not have entered into an agreement, nor made an agreement to purchase 
or sell or otherwise dispose of any noncompetitive awards of this issue being auctioned prior to the 
designated closing time for receipt of competitive tenders. 

31 C.F.R. § 356.12(2). The deadline for receipt of competitive bids was usually just after 1:00 p.m. 

The Treasury Department provides noncompetitive bidding to encourage the widespread, long- 
term distribution of Treasury securities, principally into the hands of smaller investors. The prohibition on 
prearranged sales is designed to minimize the use of noncompetitive bidding by bidders that more 
appropriately should bid competitively. See Department of the Treasury, Securities and Exchange 
Commission, and Board of Directors of the Federal Reserve System, Joint Report on the Government 
Securities Market, p. A-2 (Jan. 1992). As described below, First Union Securities violated Treasury’s 
noncompetitive bidding rules by entering into pre-auction agreements with its customers to sell their 
noncompetitive awards as soon as possible after the auction deadlines. 

A former trader in First Union Capital’s Taxable Fixed Income Sales Department devised a 
Treasury securities trading strategy in the early 1990’s. Pursuant to this trading strategy, First Union 
Securities customers purchased Treasury securities through the noncompetitive auction process and 
then sold those securities at or immediately after the applicable deadline. The former trader, who was 
familiar with the Treasury market, developed the strategy after observing that prices of noncompetitive 
Treasury securities increased following the close of the auction process. First Union Securities salesman 
using the strategy believed that, because the noncompetitive securities were sold at the average price of 
the competitive bids, and because the competitive bids were filled from highest bid to lowest bid, the 
noncompetitive bids would be priced slightly lower than the secondary trading market price of the 
securities, creating a potential for profit. The key component of the strategy was the sale of the 
noncompetitive bidders’ securities as close to the deadline as possible, in order to capture the spread 
between the average price in the auction and the price offered in the secondary market thereafter. After 
the auction close, the opportunity for profit could be lost through changes in the market price of the 
auctioned securities. 



In order to ensure that the noncompetitive securities would be sold as close to the deadline as 
possible, First Union Securities entered into pre-auction agreements with certain customers to liquidate 
the customers’ securities at or immediately after the deadline. First Union Securities did not record the 
agreements on the order tickets for the transactions; nor did First Union Securities record the agreement 
in any of its other books or records. 

Six First Union Securities salesmen used the trading strategy in 35 Treasury auctions during the 
period May 1995 through February 1998. 

The salesmen solicited a number of individuals and small institutional customers to engage in 
the strategy. The salesmen explained the trading strategy to the customers generally, and told them that 
it presented little risk of loss, and an opportunity for a small but quick profit. 

The salesmen usually contacted the customers on the morning of each auction to determine 
whether the customers would purchase securities in the auction that day. The customers relied on First 
Union Securities’ expertise in engaging in the noncompetitive transactions; they had little knowledge of 
the details of the transactions. In order to maximize the profit opportunity that was available immediately 
after auction as described above, First Union Securities entered into pre-auction agreements with the 
customers to liquidate the customers’ securities at or immediately after the deadline. In most instances, 
customers bid for the maximum $5 million allowable noncompetitive award. Once the customers were 
awarded the Treasury securities through the noncompetitive process, First Union Securities immediately 
purchased the securities from the customers pursuant to the pre-auction agreements it had entered into 
with them. 

First Union Securities did not record on its books and records that fact that the pre-auction 
agreements with its customers were in place. First Union Securities’ books and records therefore failed 
to reflect that the customers’ order to purchase the Treasury securities was accompanied with an order 
to immediately sell the securities, and that the order to sell occurred at or before the time of the order to 
purchase. 

The customers’ purchase orders that were conditioned on the pre-auction agreements would not 
have occurred without the pre-auction agreements to sell the securities immediately. * * * 

Section 17(a)(1) of the Exchange Act requires registered brokers and dealers to "make and keep 
... such records ... as the Commission, by rule, prescribes as necessary or appropriate in the public 
interest, for the protection of investors .... " Pursuant to this section, the Commission has promulgated 
Rule 17a-3. Rule 17a-3 specifies the types of records that broker-dealers are required to make and 
keep current, including a record of the terms and conditions attached to each other placed for the 
purchase or sale of securities. The Commission has emphasized the importance of records maintained 
by broker-dealers as the "keystone of the surveillance of brokers and dealers by our staff and by the 
industry’s self-regulatory bodies." Edward J. Mawod & Co., 46 SEC 865,873 n. 39 (1977), aft’d, Mawod 
v. SEC, 591 F.2d 588, 594 (10th Cir. 1979). 

VVhen First Union Securities offered the noncompetitive trading strategy to its customers, it 
entered into agreements with its customers for the sale of their noncompetitive securities immediately 
following each auction. These agreements between First Union Securities and its customers violated the 
Treasury Department’s prohibition of pre-auction agreements to sell noncompetitive securities. 

First Union Securities’ failure to record on its books and records their pre-auction agreements 
with its customers constituted a violation of Section 17(a) of the Exchange Act and Rule 17a-3 
promulgated thereunder. The order tickets relating to the customers’ purchase of the Treasury securities 
should have recorded the pre-auction agreements between First Union Securities and its customers to 
sell the customers’ noncompetitive Treasury securities as soon as possible after the auctions. Rule 
17a-3 requires brokers and dealers to record the terms and conditions attached to each order placed for 
the purchase or sale of securities. The pre-auction agreements constituted a term or condition of the 



customers’ orders to purchase the Treasury securities at auction, since those orders would not have 
been placed without the accompanying agreements to sell being in place. Accordingly, they should have 
been recorded on the order tickets pursuant to Exchange Act Rule 17a-3(a)(6). See, e.g., In the Matter 
of Cantor Fitzgerald & Co., 56 S.E.C. 812 (1994). 

First Union Securities benefitted from the transactions by obtaining markdowns from its 
customers. Since First Union Securities violated the federal securities laws in connection with these 
transactions, it should disgorge any markdowns it made in these transactions. See Cantor Fitzgerald, 
supra, at 817. 

Questions and Notes 

1. The SEC and other regulators encountered a number of abuses in Treasury auctions. In one 
notable instance, Paul Mozer, a trader at Salomon Brothers, used the names of customers without their 
permission to acquire as much as 87 percent of the government securities being offered in an auction. 
He then forced up prices in the resale of these securities to other dealers that needed them in their 
operations. Mozer was sent to prison and Salomon Brothers was fined $290 million. 

2. The Treasury changed its auction method after the Mozer debacle and began employing 
Dutch auctions. Do you know how those auctions work? This change in the auction procedure did not 
stop another squeeze in the Treasury market in 2005 using futures contracts. Deborah Lagomarsino, 
Treasury Department Scrutinizes Trading of a Futures Contract, Wall St. J., Aug. 9, 2005. 

The Treasury market was again hit by concerns of manipulation in 2006 after some controversial 
trading involving repos by primary dealers. All of the twenty-two primary dealers were then called before 
the Interagency Working Group on Market Surveillance, which includes representatives from the Federal 
Reserve Board, the SEC, the Commodity Futures Trading Commission, and the Treasury Department, 
to discuss that issue. The New York Federal Reserve Bank subsequently announced that no primary 
dealer would be allowed to hold more than 35 percent of any single Treasury issue. Katie Benner, A 
Whiff of Scandal Threatens the Treasury Repurchase Market. Fortune, Dec. 11, 2006, at 40. 

3. A conflict concern raised by bank involvement in the securities market is the breach of 
"Chinese Walls" separating information flows between lending operations and trading desks located 
elsewhere in the bank structure. There were complaints that bank loan departments advised trading 
desks of loan clients’ problems. The trading desks could use this information to profit from or protect 
positions. Henry Sender, Banking ’Firewalls’ May Have Some Cracks, Wall St. J., Dec. 26, 2002, at C1. 

4. Bank involvement in the securities industry had other effects. Banks soon found themselves 
ensnared in conflicts in their securities operations between their investment banking operations and their 
stock analysts. 

Stock analysts became prominent in the 1990s for touting stocks to investors, particularly 
Internet and telecommunications companies. They also began working closely with the investment 
banking operations of the broker-dealer employer, and the compensation of the analysts was often tied 
to the profits of the investment bankers, giving them a stake in assuring that the investment banking 
clients were kept happy by positive recommendations for their stock. Frank Quattrone, an analyst at 
Credit Suisse First Boston (CSFB) was convicted of obstructing justice and the State of Massachusetts 
charged CFSB with having its analysts promote stocks that they were privately disparaging and with 
issuing fraudulent research reports. Quattrone’s conviction was, however, set aside on appeal. 

Another scandal involved Jack Grubman at Citigroup. Grubman admitted in an internal email 
that he wanted to downgrade several of the companies that he was rating, and which were heading 
toward bankruptcy, but that he got a "huge pushback" from the investment bankers. Grubman’s emails 
also contained several cynical comments that evidenced that he was rating stocks to keep the clients 



happy and not on the basis any fundamental or technical analyst. In one email he called a company a 
"pig" and warned that its stock was going to zero even though he had just published a positive research 
note on the company. Analysts in the unit where Grubman worked were told to adjust their earnings 
expectations downward for investment banking clients so that the companies would meet projections 
and thereby experience an increase in their stock price as investors responded. 

More spectacular was Grubman’s change in his views on AT & T. Grubman had maintained a 
neutral recommendation on AT & T. Sandy Weill, the head of Citigroup, was a member of AT & T’s 
board of directors, and AT & T managers complained to him about Grubman’s recommendations. Weill 
asked Grubman to take a "flesh look" at AT & T for a possible upgrade, which Grubman proceeded to 
do. Grubman then sought Weill’s help in having Grubman’s children admitted to the 92d Street Y 
preschool program, which in the world of the New York elite was equivalent to a Harvard admission. 
After advising Weill that there are "no bounds for what you do for your children," Grubman issued a thirty- 
six page report upgrading AT & T’s stock. Grubman’s favorable report helped Salomon Smith Barney to 
become lead underwriter and joint book manager on the $10.62 billion tracking stock underwriting by AT 
& T. That task produced $45 million in investment banking fees for Citigroup. Grubman also noted in an 
email that the chief executive officer of AT & T served on Citigroup’s board and that Weill needed that 
director’s vote in a showdown over control with John Reed, who shared power with Weill at Citigroup. 
Reed was shouldered aside by Weill in a tense confrontation before the Citigroup board of directors. 
Grubman gleefully boasted that he and Weill had played AT & T "like a fiddle." For his part, Weill called a 
member of the 92d Street Y and said he would be "very appreciative" if the school would admit 
Grubman’s children, an appreciation that the board member understood would be expressed in the form 
of a contribution to the school. Not surprisingly, Grubman’s children were allowed to matriculate and as a 
"thank you," Citigroup donated $1 million to the 92d Street Y. 

In December 2002, ten investment banking firms agreed to a $1.4 billion settlement with New 
York and other state, federal, and self-regulatory organizations in an action challenging analysts 
conflicts. Of that amount, $900 million was assessed as a penalty and $450 million was devoted to the 
creation of independent research. An additional $85 million was directed to investor education. Among 
the investment banks included in the settlement were Citigroup, CFSB, UBS AG, Deutsche Bank. Jack 
Grubman, the Citigroup analyst, agreed to pay $15 million for his indiscretions and was barred from the 
securities business for life. Two of Grubman’s supervisors were also sanctioned by the SEC for failing 
properly to supervise his activities. They were each fined $120,000 and barred from acting in a 
supervisory capacity for fifteen months. 

Under the settlement, the investment bankers agreed to separate their research and investment 
banking businesses, physically and through different reporting lines. The two groups must separate their 
legal and compliance staffs as well as their budgets, and the investment bankers are to have no say in 
what companies should be covered by the analysts. Analysts are barred from investment banking sales 
presentations in road shows showcasing initial public offerings before their issuance. Firewalls are to be 
created between the investment bankers and the analysts, and analysts’ compensation may not be 
based on investment banking revenues or input from investment banking personnel. The settling firms 
agreed to make their ratings and price target forecasts by analysts publicly available and disclose any 
investment banking relationships with covered firms that might create a conflict of interest. 

The firms also agreed to provide a termination report describing why they terminated coverage 
on particular securities, and to create websites showing the analysts’ performance. The settlement 
required the firms to purchase independent research from at least three independent firms for a period of 
five years and to make those reports available to retail investors in order to allow them to better assess 
stock recommendations. Seven of the settling firms agreed to pay a total of $80 million to fund "Investor 
Education Funds" to be created by the states and the SEC.1° 

Banks encountered other problems in the securities business. J.P. Morgan Chase paid $25 
million to the SEC to settle claims that its underwriting unit was using allocations in "hot" issue initial 

I°H. Paul Jeffers, Diamond Jim Brady: Prince of the Gilded Age 294 (2001). 



public offerings (IPOs) as an inducement for those customers receiving such allocations to buy more of 
the issue in the secondary market. This activity, called "laddering," helped support the market in the 
shares. The SEC charged that such activities violated its Rule 101 under Regulation M governing 
stabilizing activities during an underwriting. The bank also offered customers shares in "hot" IPOs if they 
would agree to buy shares in "cold" IPOs that did not have much interest from subscribers. See SEC v. 
J.P. Morgan Securities Inc., SEC Litigation Release No. 18,385 (D.D.C. Oct. 1,2003) (by consent), 
available at <LT>www.sec.gov/litigation/litreleases/Ir18385.htm<GT>. Investment bankers were also 
charged with "spinning," which involved allocating shares in hot issues to executives of other companies 
in order to induce them to place their investment banking business with the firm making the allocation. 
Another practice called "flipping" restricted sales of hot issues receiving allocations until the distribution 
was complete. 

Banks’ securities, derivatives and other non-traditional activities created problems in connection 
with the spectacular collapse of Enron and its ensuing bankruptcy. Three banks entered into settlements 
totaling $6.6 billion. Kristen Hays, Judge Gives Final Approval to $6.6 billion Enron Settlement, Law.com, 
May 25, 2006. Banks and other financial service firms paid a total of $13 billion to settle claims arising 
from the bankruptcy of WorldCom Inc. Charles Fleming & Carrick Mollenkamp, Insurers, Banks Clash 
Over Claims for Enron, WorldCom Settlements, Wall St. J., Dec. 23, 2005. This raised concerns that the 
GLBA had reopened the door to another disaster like the one that resulted in the passage of the 
Glass-Steagall Act, which GLBA repealed. Arthur E. Wilmarth, Jr., Did Universal Banks Play a 
Significant Role in the U.S. Economy’s Boom-and-Bust Cycle of 1921-33, 4 Current Dev. in Mon. & Fin. 
L. 559 (2006) (working paper version at <LT>ssrn.com<GT>). However, no major bank failures resulted 
from these calamities. Moreover, despite a sharp market downturn in 2000, the September 11, 2001, 
terrorist attacks, and these corporate scandals, the American economy remained strong. 

In the Matter of Deutsche Asset Management, Inc. 

Securities and Exchange Commission, Aug. 19, 2003. 

Investment Advisors Act of 1940, Release No. 2160. 

The Securities and Exchange Commission ("Commission") deems it appropriate and in the 
public interest that public administrative and cease-and-desist proceedings be, and hereby are, instituted 
pursuant to Sections 203(e) and (k) of the Investment Advisers Act of 1940 ("Advisers Act") against 
Deutsche Asset Management, Inc. ("DeAM" or the "Company") to determine whether DeAM violated 
Section 206(2) of the Advisers Act. 

In anticipation of the institution of these proceedings, Respondent has submitted an Offer of 
Settlement ("Offer"), which the Commission has determined to accept. Solely for the purpose of these 
proceedings and any other proceedings brought by or on behalf of the Commission, or to which the 
Commission is a party, and without admitting or denying the findings herein, except as to the 
Commission’s jurisdiction over it and the subject matter of these proceedings, which are admitted, 
Respondent consents to the entry of the Order Instituting Administrative and Cease-and-Desist 
Proceedings, Making Findings, and Imposing a Censure, a Cease-and-Desist Order and Penalties 
Pursuant to Sections 203(e) and 203(k) of the Investment Advisers Act of 1940, as set forth below. 

This proceeding concerns the failure of DeAM, a registered investment adviser, to disclose a 
material conflict of interest prior to voting client proxies in a hotly contested merger. On March 19, 2002, 
DeAM, along with the other entities that comprise the investment advisory operations of Deutsche Bank 
AG ("Deutsche Bank"), voted proxies on behalf of advisory clients on approximately 17 million shares of 
Hewlett-Packard Company ("HP") stock in favor of a merger between HP and Compaq Computer 
Corporation CCompaq"). 

At the time of this vote, DeAM had a material conflict of interest. Specifically, Deutsche Bank, 
through its investment banking division, had been retained to advise HP on the proposed merger and 
senior Deutsche Bank investment bankers had intervened in DeAM’s voting process by requesting that 



HP have an opportunity to present its strategy to the DeAM Proxy Working Group. By failing to inform its 
advisory clients of the existence of this material conflict of interest, DeAM willfully violated Section 206(2) 
of the Advisers Act. 

DeAM is an investment adviser registered with the Commission that provides investment 
advisory services to advisory clients, including its own mutual funds and to mutual funds marketed by 
other entities. DeAM is one of the entities that comprise the asset management division of Deutsche 
Bank. 

Deutsche Bank is a multinational diversified financial institution organized under the laws of 
Germany whose stock is registered with the Commission pursuant to Section 12(b) of the Securities 
Exchange Act of 1934 and traded on the New York Stock Exchange. 

Deutsche Bank Securities, Inc. ("DB Securities") is a broker-dealer registered with the 
Commission since 1973. Prior to April 2002, it was known as Deutsche Banc Alex. Brown. 

In January 2002, HP Retained DB Securities to Advise HP on the Merger 

In September 2001, HP management announced a proposed merger between HP and Compaq. 
A shareholder vote on the merger was set for March 19, 2002. 

In January 2002, HP retained DB Securities to advise HP in connection with the proposed 
merger. HP agreed to pay DB Securities $1 million guaranteed, and another $1 million contingent upon 
the approval and completion of the merger. DB Securities’ assignment was to assess shareholder 
sentiment concerning the vote, and provide market reconnaissance to HP. 

In accordance with the confidentiality provision of the engagement letter, DB Securities did not 
disclose the merger consulting assignment publicly. Thus, DeAM’s advisory clients (along with the rest of 
the public) were unaware that DB Securities was working for HP to secure approval of the proposed 
merger. 

In mid-February 2002, a DB Securities investment banker contacted DeAM’s then-Chief 
Operating Officer ("COO") and told her about the merger consulting assignment for HP. DeAM’s COO 
then sent an email to the DeAM representative who was serving as the chairman of the Proxy Working 
Group, the DeAM committee that would cast the proxy votes on the merger. The email revealed the 
existence of the investment bankers’ assignment for HP. The COO’s email was subsequently forwarded 
to another member of the Proxy Working Group. Thus, in February two members of the Proxy Working 
Group knew that DB Securities was representing HP in connection with the proposed merger. 

On March 11, 2002, the Proxy Working Group met to discuss how to vote proxies on 
approximately 17 million shares of HP stock held on behalf of DeAM clients in the proposed 
HP-Compaq merger. However, the Proxy Working Group decided to defer its vote until Friday, March 
15, 2002, to allow further time to study the issues. 

On March 15, the Proxy Working Group met again to vote its clients’ HP proxies. After extensive 
discussion, the Proxy Working Group voted 3 to 1 to cast all DeAM-controlled HP proxies against the 
merger. Later that day, DeAM faxed its proxy cards to be processed. 

On the afternoon of March 18, HP senior managers learned that DeAM (and the other entities in 
Deutsche Bank’s asset management division)had voted their clients’ approximately 17 million proxies 
against the merger. Three senior HP officials called their contacts at DB Securities about the situation. In 
particular, HP’s Chief Financial Officer requested that HP be given the opportunity to make a 
presentation to the Proxy Working Group. 

Later that day, two senior DB Securities investment bankers called DeAM’s then-CIO ("Chief 
Investment Officer") and requested an opportunity for HP management to speak with the Proxy Working 



Group. The CIO already knew that DB Securities was an adviser to HP on the merger. During the call, 
the CIO questioned whether the bankers were trying to pressure him, which they denied. The bankers 
stated that the HP relationship was important to the bank and that from a client relationship perspective it 
would be important to give HP the opportunity to talk to the Proxy Working Group about the deal. The 
CIO agreed to arrange the meeting, on the condition that a dissident HP shareholder who was leading 
opposition to the merger also be given a chance to make a presentation to the Proxy Working Group. 

On the evening of March 18, the CIO notified the Proxy Working Group by email of what he 
referred to as an "urgent proxy meeting" the next day. 

The Proxy Working Group met again on the morning of March 19, 2002, and heard first from the 
dissident HP shareholder. Following this presentation and after the shareholder had left the call, DeAM’s 
CIO informed the members of the Proxy Working Group that "we have an enormous banking relationship 
with Hewlett Packard. And there has been some miscommunication that occurred that caused us not to 
meet with either the Hewlett-Packard management or ... with Walter Hewlett and Spencer Fleischer, 
who represent the opposing view." After acknowledging that the Proxy Working Group had already 
voted, the CIO told them: 

I have some very grave concerns that--and this is why this is taking place--that, we need to have very 
strong documentation in place as it relates to this vote. And I’m going to ask everyone to reconsider their 
vote based on the information they hear today. That does not mean they have to change their vote. It 
just means I want people to make sure that they have heard all the evidence and all the facts, and then 
with their--with that in mind, make a new vote. 

The CIO stated that the committee still had time to change their vote and submit new proxies before the 
HP shareholders meeting. 

Several minutes later, a DB Securities investment banker, who was identified by name only and 
not by title or affiliation, joined the call from San Francisco, followed by HP management. HP 
management presented its views on the proposed merger. The DB Securities investment banker did not 
participate in the discussion. Upon the completion of the HP management presentation, HP’s CEO 
closed by saying that the success of the merger was "of great importance to our ongoing relationship." 
Then both HP management and the DB Securities investment banker left the call. 

During the Proxy Working Group’s subsequent discussion, the CIO informed the members that 
he believed that Deutsche Bank was one of HP’s advisers on the proposed merger with Compaq. 
Following a discussion, the Proxy Working Group voted 4 to I to revoke their previous proxies and cast 
them instead in favor of the merger. On the afternoon of March 19, shortly before voting closed, DeAM 
personnel recast all 17 million of its clients’ votes in favor of the merger. 

At the time of the March 19 vote, the fact that HP had retained DB Securities to advise HP on its 
proposed merger with Compaq was not publicly known. Nor was it publicly known that senior DB 
Securities investment bankers had intervened in DeAM’s voting process by requesting that HP be given 
an opportunity to make a presentation to the DeAM Proxy Working Group. 

Section 206(2) of the Advisers Act makes it unlawful for an investment adviser "to engage in any 
transaction, practice or course of business, which operates as a fraud or deceit upon any client or 
prospective client." An adviser violates Section 206(2) by failing to disclose to its clients any material fact 
about a potential or actual conflict of interest that may affect its unbiased service to its clients. SEC v. 
Capital Gains Research Bureau, Inc., 375 U.S. 180, 195-97 (1963). Materiality is judged according to a 
reasonable investor standard. TSC Industries, Inc. v. Northway, Inc., 426 U.S. 438,449 (1979). 
Negligence is sufficient to prove a violation of Section 206(2). SEC v. Steadman, 967 F.2d 636,643 
(D.C. Cir. 1992). 

Whether a client was actually harmed by an adviser’s failure to disclose a potential conflict of 
interest is irrelevant. See Capital Gains, 375 U.S. at 195; SEC v. Blavin, 760 F.2d 706,711 (6th Cir. 



1985) (no showing of actual harm required to establish violation of antifraud provisions of Advisers Act). 

DeAM violated Section 206(2) by voting client proxies in connection with the HP-Compaq 
merger without first disclosing the circumstances of its investment banking affiliate’s work for HP on the 
proposed merger and its intervention in DeAM’s voting process. A reasonable advisory client would want 
to know that its fiduciary, which was called upon to vote client proxies on a merger, had been contacted 
by officials of its affiliated investment bank in connection with an engagement directly related to the 
subject of the proxy vote. 

Based on the foregoing, DeAM willfully violated Section 206(2) of the Advisers Act.11 

In view of the foregoing, the Commission deems it appropriate and in the public interest to 
impose the sanctions specified in the Respondent’s Offer. * * * 

By the Commission. 

MARGIN REQUIREMENTS 

Ch. 11 

Sec. 4 

Section 4. Margin Requirements 

Prior to the enactment of the federal securities laws, banks operated a "call" money market in 
New York that loaned funds to broker-dealers, who in turn loaned the funds to customers in margin 
transactions. The New York banks obtained those funds from the country banks and interest was paid to 
the country banks on their deposits. The New York banks made a profit on the spread between their 
borrowing from the country banks and their loans to broker-dealers. This call money market was 
criticized for encouraging speculation through margin lending. In margin lending, only a small portion of 
the purchase price of a stock is paid by the customer, the rest is borrowed from the broker-dealer, using 
the stock being purchased as collateral. The margin loan leverages the position of the speculator 
because the speculator is able to buy much more stock with the same amount of capital than it could 
have acquired if the entire purchase price was paid in cash. It was thought that the excessive use of 
margin credit contributed to the speculative excesses before the stock market crash of 1929 and that 
such margin loans diverted credit from industries needing funds. Country banks also made withdrawals 
in times of financial crisis. The New York City banks would then call the money from the broker-dealers 
to whom it had been lent. The broker-dealers in turn would call in the loans of their customers. Those 
customers would have to sell their stocks to raise the money to repay the margin loan to the broker, 
placing further downward pressure on a market that was already under stress. In addition, the country 
banks would often withdraw their funds in the fall to meet their financing needs in the agricultural 
communities where most of them operated. The withdrawal of these funds caused liquidity problems in 
the stock market. 

After the crash of 1929, Congress reacted to these problems by enacting Section 7 of the 
Securities Exchange Act of 1934, 15 U.S.C. § 78g. This section authorized the Fed to set minimum 
margin amounts for securities trading, and gave the SEC the authority to enforce the provisions. The 
Fed imposed its margin requirements through various regulations. Regulation T applies to broker- 
dealers. 12 C.F.R. § 220.1. Regulation U applies to banks that extend loans for the purpose of 
purchasing securities on margin. 12 C.F.R. § 221.2. Regulation G applies to persons, other than banks 
and broker-dealers, who extend margin credit. 12 C.F.R. § 207.1 et seq. 

The Fed has set a 50 percent minimum initial margin requirement on publicly traded equity 
securities. It uses the concept of "good faith loan value" as the standard for margin requirements for debt 

l~Paul B. Trescott, Financing American Enterprise: The Story of Commercial Banking 127 (1963). 



and other fixed income instruments. This standard allows a bank or other creditor to set the margin 
amount based on the collateral value of the security.12 

Securities and Exchange Commission 

Response to an inquiry from Senator John C. Danforth publicly available Jun. 25, 1982. 

1982 WL 30043 (SEC No-Action Letter). 

In a letter dated August 20, 1981, Senator John C. Danforth forwarded a letter from one of his 
constituents, Hugh V. Murray. In his letter Mr. Murray complains that the "SEC’s ’initial minimum margin’ 
requirement of $2,000 equity has discouraged small investors from becoming involved in the stock and 
options market." He cites three examples in his letter which purportedly demonstrate the unfairness of 
the margin rules to small investors. He suggests that the Commission "drop the minimum margin 
requirement and simply use the same percentage that they use for large investors for all investors." Mr. 
Murray’s final idea, unrelated to his suggestion regarding the minimum margin requirement, is that the 
margin requirement on stock purchases should be determined by the "changes in the overall ratio of the 
selling prices of marginable securities with the book value of [such] marginable securities."13 

It should initially be noted that the Commission has not set "initial minimum margin" 
requirements for public investors. A brief summary of the various applicable margin regulations is 
appropriate at this point. 

The Board of Governors of the Federal Reserve System (the "Board") acting pursuant to 
sections 7 and 8(a) of the Securities Exchange Act of 1934 (the "Act") has promulgated Regulation T (12 
C.F.R. 220.1 et seq.) which governs the amount of credit which brokers and dealers may advance to 
customers. The Board is charged with the responsibility of establishing appropriate margin standards in 
order to prevent the excessive use of credit in the purchase or carrying of securities. The Commission is 
responsible for enforcing those margin rules. * * * 

The Board was vested with the power to control speculative loans through the institution of 
"initial" and "maintenance margin requirements."14 The initial margin rule requires that the investor 
deposit with the broker or dealer cash and/or securities equal to 50% of the purchase price of the 
security purchased by the investor. However, such a simplified explanation of the initial margin 
requirements of Regulation T is misleading and somewhat inaccurate. An explanation of Sections 3(b) 
and 8, the key provisions of Regulation T, is helpful in attaining a more complete understanding of the 
margin rules. 

Section 3(b) is the heart of Regulation T. It prohibits the broker or dealer from extending credit 
beyond the "maximum loan value’’1~ of the securities in the customer general account. Section 3(b) 
makes it unlawful for a broker or dealer to 

effect for or with any customer in a general account ... any transaction which, in combination with the 
other transactions effected in such account on the same day, creates an excess of the adjusted debit 

~2Senator Nelson W. Aldrich, The Work of the National Monetary Commission, 61st Cong., 2d Sess., S. 
Doc. No. 406, at 3-4 (1910). 
~3Congress initially enacted the Aldrich-Vreeland Act of 1908, which established "National Currency 
Associations" to provide relief in times of stringency. The National Currency Associations were to provide 
emergency liquidity by allowing banks to issue credit notes against deposits of commercial paper, as well 
as government bonds. 
~4The participants, disguised as duck hunters, arrived by private rail car. 
~The modern role of the Federal Reserve System in effectuating monetary policy is described further in 
Chapter 3. 



balance of such account over the maximum loan value of the securities in such account, or increases 
any such excess, unless in connection therewith the creditor obtains, as promptly as possible and in any 
event before the expiration of 7 full business days following the date of such transaction, [a deposit in the 
account] .... 

The deposit in the account must consist of "cash or securities in such amount that the cash 
deposited plus the loan value of the securities deposited equals or exceeds the excess so created or the 
increase so caused." 

The maximum amount of credit a broker-dealer may extend to the investor is limited to the 
maximum loan value of those securities as set out in the Supplement to Regulation T, Section 8 (12 
C.F.R. § 220.8). The maximum loan value for margin equity securities is 50% of their current market 
value. If an investor who has margin securities worth $1000 and $1000 in cash in his general account 
decides to purchase 100 shares of a $50 margin stock, the maximum loan value of the securities in the 
investor’s account is $3,000, [50% of $5,000 (the amount of the purchase) + $1,000 (value of securities 
on deposit in the general account)]. The adjusted debit balance is $4,000, [$5,000 (the amount the 
investor owes the broker-dealer for the securities he is purchasing)--$1,000 (the amount of cash in his 
general account)]. Thus, under Section 3(b), the investor must deposit an additional $1,000 cash or 
$2,000 worth of margin securities within 7 business days from the date of the purchase of the $5,000 in 
margin securities. 

VVhile the Board was given the power by Congress to promulgate maintenance margin 
requirements, the Board has generally chosen not to exercise that power, relying instead on the 
maintenance requirements of the various stock exchanges to which most brokerage firms which carry 
margin accounts belong. The most important of the maintenance margin rules are those of the New York 
Stock Exchange (NYSE). All of the exchanges, as well as well as, the National Association of Securities 
Dealers, Inc. (NASD) have established margin rules very similar to Rule 431 of the NYSE. Paragraph 
(b), the key provision of the rule with respect to maintenance margin, requires that the margin to be 
maintained at all times in the margin accounts of customers be at least 25% of the market value of all 
securities "long" in the account. In the example above, the customer would have to maintain an equity of 
at least $1,500 (25% of $6,000) in his account. 

In addition to the maintenance margin rules, the exchanges have established initial minimum 
equity requirements for all investors who trade on margin. Paragraph (a) of NYSE Rule 431 is illustrative 
of such rules. It requires that for the purpose of effecting new securities transactions, the margin required 
shall be at least the greater of the amount specified in the regulations of the Federal Reserve Board or 
such greater amount as the Exchange may from time to time require for specific securities, "with a 
minimum equity in the account of at least $2,000 except that cash need not be deposited in excess of 
the cost of any security purchased." Thus, when an investor desires to purchase a security on margin, 
he must deposit with the broker or dealer cash and/or securities worth $2,000, unless the investor makes 
full payment for the security. 

The Rule does not require investors to deposit $2,000 equity for each and every margin 
transaction; rather, it requires that the customer’s account must have an initial equity of at least $2,000 
after each new commitment or margin transaction. Investors may make withdrawals from their account, 
but must have an equity balance of no less than $2,000 after the withdrawals. 

If the equity in the account falls below $2,000 because of a decline in the market and no new 
transactions or commitments are effected or withdrawals made, no deposit or liquidation is necessary. 
Thus, for example, if an investor purchases margin securities for $4,000, Rule 431(a) would require the 
investor to deposit initially $2,000 cash or securities worth $2,000 into his account. If the market value of 
the purchased securities dropped to $3,000, no additional deposit would be required by Rule 431; the 
customer would have equity in his account of only $1,000, rather than, $2,000. The maintenance margin 
requirement, Rule 431(b), would be satisfied if the investor had deposited initially cash of $2,000 
because the investor would still have equity in his account in excess of 25% of the market value of all the 
securities long in his account ($1,000 equity/S3,000 market value of securities = 33%). The $2,000 



minimum equity requirement of Rule 431(a) is not applicable to the investor’s position at this time 
because the decline in his account is due to market conditions and not the result of a new commitment. * 

Schy v. Federal Deposit Insurance Corp. 

United States District Court, Eastern District of New York, 1977. 

465 F.Supp. 766. 

MISHLER. District Judge. 

Defendants, by a motion attacking the sufficiency of the claim pursuant to Rule 12(b)(6) 
F.R.Civ.P., challenge plaintiffs’ right to prosecute this action. The Susquehanna Corporation complains 
that various loans made by the defendant banks to finance its tender offer for a control block of PASCO 
(Pan American Sulphur Co.) stock were indirectly secured in violation of section 7 of the Securities 
Exchange Act of 1934 and the margin requirements of regulation U promulgated thereunder. 12 C.F.R. § 
221.1 et seq. Plaintiff seeks to recover the losses it suffered due to the decline in the stock’s market 
value as well as the interest and fees paid in connection with the loans. In seeking dismissal, defendants 
argue that no private remedy for violations of the margin requirements may be implied in favor of 
plaintiffs. 

Taken together, section 7 and regulation U recite a pervasive legislative scheme governing the 
terms under which banks may extend credit for the purchase of market securities. Section 221.1(a) of 
regulation U provides in part that: 

... no bank shall extend any credit secured directly or indirectly by any stock for the purpose of 
purchasing or carrying any margin stock in an amount exceeding the maximum loan value of the 
collateral, as prescribed from time to time .... 16 

(1) Credit which is for the purpose, whether immediate, incidental, or ultimate, of purchasing or carrying 
a margin stock is "purpose credit", despite any temporary application of funds otherwise. 

(2) Credit to enable the customer to reduce or retire indebtedness which was originally incurred to 
purchase a margin stock is for the purpose of "carrying" such a security. 

It is not disputed that the loans exceeded in amount the permissible limits as prescribed by the prevailing 
margin requirements. Defendants deny, however, that the loans were either directly or indirectly 
secured, a necessary element of any regulation U violation. Freeman v. Marine Midland Bank-New 
York, 494 F.2d 1334, 1338 (2d Cir. 1974). The several loan agreements make no express reference to 
direct security. 

Plaintiffs’ theory of action, rather, rests on a claim of indirect security which finds its basis in 
certain oral agreements and pre-existing written contracts that were incorporated by reference, which 
allegedly encumbered Susquehanna’s ability to sell, pledge or otherwise dispose of the PASCO stock. * 

In Pearlstein v. Scudder & German, 429 F.2d 1136 (2d Cir. 1970) (Pearlstein/), the court was 
confronted with the very question presented here. Pearlstein, a sophisticated individual speculator, made 
two separate bond purchases on his margin account kept with the defendant Scudder. He failed, 
however, to tender the necessary payment within seven business days of the transaction. Under 
regulation T, governing the extension of credit by brokers and dealers, Scudder was required to sell the 

168. Rep. No. 1455, 73d Cong., S. Rep. No. 73-1455, at81 (1934). 



bonds on Pearlstein’s account. It did not, but rather sued for the amount due and secured a consent 
judgment. The price of the bonds plummeted causing Pearlstein to sustain significant losses. Pearlstein 
sued to recoup his loss charging Scudder with a violation of regulation T.17 

The court found that Pearlstein had an implied right of action against Scudder for its violation of 
the margin requirements, holding that while investor protection was only an incidental purpose of section 
7, "... private actions by market investors are a highly effective means of protecting the economy as a 
whole from margin violations by [lenders] .... "Pearlstein I, supra at 1140. * * * 

Our consideration of the question must turn on an interpretation of Pearlstein I in light of 
subsequent legislation and decisional law. * * * 

[S]ection 7 was amended in 1970 to add subsection (f), 15 U.S.C. § 78g(f), making it illegal for 
any person to obtain, receive or enjoy an unlawful extension of credit. The amendment was implemented 
by regulation X, 12 C.F.R. § 224 et seq., promulgated the following year by the Board of Governors of 
the Federal Reserve. Regulation X prohibits any person from obtaining credit when to do so would cause 
the creditor to violate regulations T (governing the extension of credit by brokers or dealers) or U 
(governing bank financing). Thus, responsibility for compliance now rests with the customer as well as 
the lender. 

There is no firm evidence that the 1970 amendment was enacted in response to Pearlstein. 
Congress was concerned with the infusion of foreign credit into the American securities market; there 
was doubt as to whether section 7 reached lenders. In order to inject stability into, and maintain the fiscal 
integrity of the national securities and credit markets, Congress thought it sound to place the duty of 
compliance on the investor. Report of the House Committee on Banking and Currency, 
H.R.Rep.No.91-975, 91st Cong. 2d Sess. 4, reprinted in [1970] U.S. Code Cong. & Admin.News, pp. 
4394, 4409. 

The change has prompted widespread reanalysis of Pearlstein I principles. The court itself in 
Pearlstein v. Scudder & German, 527 F.2d 1141 (2d Cir. 1975) (Pearlstein II ) observed: 

... that in our prior opinion in this case, emphasis was placed on the fact that ’the federally imposed 
margin requirements forbid a broker to extend undue credit but do not forbid customers from accepting 
such credit.’ 429 F.2d at 1141. However, the addition of section 7(f) to the Exchange Act in 1970, 15 
U.S.C. § 78g(f), as well as the promulgation by the Federal Reserve Board of Regulation X, 12 C.F.R. § 
224 (1975), have now made it unlawful to obtain credit in violation of the margin requirements. The effect 
of these developments is to cast doubt on the continued viability of the rationale of our prior holding. 

Id. at 1145 n. 3. (citations omitted). The tenth circuit has gone so far as to hold that the amendment 
operates to overturn the Pearlstein I doctrine thus stripping investors of their right to sue. See Utah State 
University of Agriculture and Applied Science v. Bear, Stearns & Co., 549 F.2d 164 (10th Cir. 1977). 
Although Congress did not primarily intend, with the enactment of section 7(f), to impose the burden of 
compliance on the investor using domestic money markets, the amendment, nevertheless, has had that 
effect. Congress’ statement at the very least must be construed to suggest that private access should be 
sharply restricted. Bell v. J. D. Winer & Co., Inc., 392 F. Supp. 646,654 (S.D.N.Y.1975). Certainly a 
private remedy should not be afforded the investor who was in a position to know of the violation. * * * 

Accordingly, defendants’ motion to dismiss is granted. * * * 

Ken Lay, the chief executive officer for the Enron Corp., was charged with bank fraud by 
obtaining loans on his Enron stock in violation of margin requirements set by the Federal Reserve Board 

17Frank Capra’s movie, It’s a Wonderful Life, starring Jimmy Stewart, was about such an event that 
threatened a small town thrift. 



in Regulations U and X. The government charged that Lay had used "non-purpose" lines of credit from 
his banks to margin Enron stock. Such non-purpose loans may not be used to for the purpose of 
margining stock. Rather, "purpose credit" is used for margin transactions and then only up to the margin 
value of the stock. In the case of Enron the margin value of the stock would be fifty percent. The non- 
purpose loans were secured by Enron stock and had a loan to value ratio of seventy to eighty percent, 
which the government claimed allowed Lay to reduce the margin on his stock from the fifty percent level 
required for purpose credit. Lay was convicted of those charges after a bench trial, but died before his 
appeal was completed and the conviction was then set aside. 

CLEARING AND SETTLEMENT 

Ch. 11 

Sec. 5 

Section 5. Clearing and Settlement 

Banks play an important role in the clearing, settling and transfer of securities in the United 
States and abroad. Those activities also engender some legal problems. 

Alex. Brown & Sons, Inc. v. Marine Midland Banks, Inc. 

United States District Court, Southern District of New York, 1997. 

Fed. Sec. L. Rep. (CCH)I[ 99,440. 

SWEET, District Judge. 

* * * For the purpose of this motion to dismiss, the allegations of the complaint are taken as true. 
In September 1994, Alex. Brown was a clearing broker for Monness, Crespi, Hardt & Co., Inc. 
("Monness Crespi"), a securities brokerage firm. In its capacity as a clearing broker, Alex. Brown 
performed various functions in connection with securities transactions initiated through Monness Crespi, 
including the receipt and delivery of securities and of payment therefor on the Depository Trust Company 
("DTC") automated trading settlement system. 

Pursuant to contractual agreements, Marine acted as a custodian and paying agent for Stanley 
I. Berk and for Armor Pension Managers ("Armor") and Westside Partners CWestside") (collectively, 
"Berk"), two entities controlled by Berk. Marine extended credit to Berk and paid for securities purchased 
by Berk, holding them on Berk’s behalf in Berk’s custody accounts at Marine. These transactions were 
collateralized by the securities kept in Berk’s accounts. 

In September 1994, Berk directed Monness Crespi to make several trades of over-the-counter 
biotechnological securities on Berk’s behalf. The five trades which are the subject of this action were 
among those trades, and Alex. Brown acted as the clearing broker to facilitate the trades via the DTC 
system. All of these trades were "affirmed" by Marine, meaning that Marine reviewed the trades on the 
DTC system, determined that the quantity and price of securities being purchased, the net purchase 
money, and the account instructions comported with its instructions from Berk. Marine also represented 
to Alex. Brown, through its affirmations on the DTC system, that the trades would settle as scheduled. 

Two of the trades, one on behalf of Armor for 150,000 shares of Intelligent Surgical Lasers, Inc. 
("ISLS") and the other on behalf of Westside for 100,000 shares of Biosepra ("BSEP"), settled as 
scheduled on September 21, 1994. The securities were delivered electronically via DTC from Alex. 
Brown to Marine. Marine was debited in the amount of the purchase price and Alex. Brown was credited 
with the purchase price. On September 22, 1994, however, Blech & Company ("Blech"), a major 
underwriter and market-maker in over-the-counter biotechnological securities, closed its operations, 
causing the value of the stocks which it had underwritten, including ISLS, BSEP, Ariad Pharmaceuticals, 



Inc. ("Ariad") and La Jolla Pharmaceuticals Co. ("LJPC"), to decrease dramatically. 

Alex. Brown alleges that Marine, having determined that the decline in the value of the Blech 
underwritten securities would cause a deficit in Berk’s custody accounts, thereby decreasing the value of 
Marine’s securities collateral, reversed the ISLS and BSEP settlements by sending a "new" delivery to 
Alex. Brown via DTC of the same securities which Marine had previously purchased. Marine allegedly 
thereby caused Alex. Brown’s account to be debited and Marine’s account to be credited for the monies 
Marine had previously paid to Alex. Brown. Marine did not convey its reason for the deliveries to Alex. 
Brown at this time, but Alex. Brown alleges Marine’s motive was to "jam" Alex. Brown with the 
depreciating stock and to regain control over the purchase monies. 

At approximately 10:30 a.m. on September 23, Marine’s Vice President of Securities Client 
Services, Louis Pilato ("Pilato"), notified Berk that Berk’s accounts were overdrawn by $4,554,647.89 
and that if Marine did not receive funds to cover the overdraft by 10:45 a.m. that day, Marine would not 
honor any of Berk’s trades. Berk did not cover the overdraft. 

Not knowing why Marine had reversed the ISLS and BSEP trades, Alex. Brown contacted 
Marine on September 23, 1996 to discuss the matter. Pilato stated that he needed time to investigate the 
matter and would call Alex. Brown back later that day with an answer. Alex. Brown next heard from 
Marine on September 27, 1994, at which time Pilato informed Alex. Brown that as of September 23 
Marine did not honor any of Berk’s trades. 

Between September 23 and September 27, Alex. Brown held the ISLS and BSEP securities, 
allegedly in reliance on Marine’s failure to inform Alex. Brown that the value of the securities had 
plummeted as of September 23. When Alex. Brown attempted to deliver the ISLS and BSEP securities 
again to Marine on September 26 and to settle three other trades which Marine had previously affirmed, 
Marine DK’d those deliveries without comment.18 

Alex. Brown alleges that, as a result of its reliance on Marine’s failure to disclose the reason for 
the new deliveries, Alex. Brown suffered substantial losses. First, had Alex. Brown known on September 
23 that Marine did not intend to take the ISLS and BSEP securities back, it could have protected itself by 
DK’ing the deliveries from Marine, or it could have immediately liquidated the securities by selling them 
on the market before the stock value continued to decrease. Instead, Alex. Brown held the securities 
until their value had substantially decreased, and was then forced to sell them at a substantial loss. * * * 

Here, Marine contends that Alex. Brown has failed to state a claim for securities fraud for three 
reasons: Alex. Brown, as a clearing broker, is neither a purchaser nor a seller of securities, and therefore 
lacks standing; Alex. Brown has not properly alleged a fraud "in connection with" the sale of securities; 
and Alex. Brown has not properly alleged that the omissions and misrepresentations at issue 
fraudulently induced them to enter the transactions. 

Section 10(b) and Rule 10b-5 proscribe the use of any deceptive or manipulative device, 
scheme or artifice "in connection with the purchase or sale of any security." 15 U.S.C. § 78(j)(b); 17 
C.F.R. 240.10b-5. This standard is met "where accomplishment of the alleged scheme is ’directly 
related to the trading process.’" United States v. Newman, 664 F.2d 12, 18 (2d Cir. 1981); Perez-Rubio 
v. Wyckoff, 718 F. Supp. 217,236 (S.D.N.Y. 1989). * * * Marine’s alleged misrepresentations and 
omissions here were not made "in connection with" the purchase and purchase and sale of the securities 
in question, because they do not relate to the fundamental investment attributes of the securities. 
Instead, the alleged misrepresentations here relate to whether Berk had funds available to effectuate the 
purchases. * * * 

18A Federal Reserve Board official testified during the Glass-Steagall hearings that, while there had 
been abuses with bank affiliates, the Board did not advocate prohibiting banks from having securities 
affiliates. 



In the Matter of the Chase Manhattan Bank, N.A. 

Securities and Exchange Commission, Oct. 4, 1994. 

Securities Exchange Act of 1934, SEC Release No. 34784. 1994 WL 559152. 

The Office of the Comptroller of the Currency ("OCC") and the Securities and Exchange 
Commission ("SEC") today announced the settlement of a joint enforcement action against The Chase 
Manhattan Bank, N.A. ("Chase"), New York, New York. Chase, without admitting or denying the findings, 
consented to the entry of a joint Order requiring it to permanently cease and desist from committing or 
causing any violations or future violations of the provisions referred to below and to pay a civil money 
penalty of $100,000. 

During the period 1982 to 1989, Chase, in its function as transfer agent, hired two disposal firms 
to destroy cancelled corporate bond certificates with a face value of over $6 billion. An unknown number 
of the cancelled certificates, however, were not destroyed. Since 1991, cancelled securities with a face 
value of approximately $7 million have surfaced in the U.S. and European markets. The cancelled 
certificates that have surfaced are perforated with the bank’s initials, "CMB," on an edge of the 
certificates to signify Chase’s cancellation. 

When Chase learned such cancelled certificates had resurfaced, it failed to file timely 
Missing/Lost/Stolen/Counterfeit Securities Reports on form X-17f-1A ("Securities Reports") with the 
proper agency. * * * 

Rule 17Ad-12 provides, in relevant part, as follows: 

Any registered transfer agent that has custody or possession of any funds or securities related to its 
transfer agent activities shall assure that: (1) All such securities are held in safekeeping and are handled, 
in light of all facts and circumstances, in a manner reasonably free from risk of destruction, theft or other 
loss ... In evaluating which particular safeguards and procedures must be employed, the cost of the 
various safeguards and procedures as well as the nature and degree of potential financial exposure are 
two relevant factors. 

Chase failed to meet this standard of safeguarding securities in at least two respects. First, 
Chase failed to specifically mark the registered certificates with the word "cancelled" in a clear and 
distinct manner. Chase’s perforations were especially difficult to detect when the certificates were 
photocopied or transmitted by facsimile. 

Second, Chase failed to require reasonable security precautions regarding cancelled certificates 
sent to outside vendors for destruction, including verification that the documents had actually been 
destroyed. Chase’s failure to require that the vendors adopt security measures was unreasonable. * * * 

Section 17(0(1)and Rule 17f-1 provide, in pertinent part, that every registered transfer agent 
shall report to the Commission or its designee, the SIC [the Securities Information Center], among 
others, certain information about missing, lost, counterfeit or stolen securities certificates on a Securities 
Report. With regard to stolen or lost securities where there is a substantial basis for believing that 
criminal activity has been involved, a report must be filed within one business day of the discovery of the 
theft or loss and the certificate numbers, if not immediately ascertainable, are to be reported as soon as 
possible. Also, the discovery of the theft or loss of certificates where criminal activity is suspected must 
be promptly reported to the FBI. If criminal activity is not suspected, a report must be filed one day after 
the discovery of the loss when the certificates have been missing or lost for a period of two days. 

Once Chase learned in November, 1991, that cancelled certificates from more than one issue of 
securities had resurfaced, and that the certificates were among those that were supposed to have been 
destroyed by the outside vendors, it had reason to believe that additional cancelled certificates sent to 
the outside vendors could be in circulation. Accordingly, Chase had an obligation under Section 17(f)(1) 



and Rule 17f-1 thereunder to promptly identify all issues of certificates sent to the outside vendors and 
to timely file Securities Reports with respect to those certificates. Chase failed, however, to file such 
timely Securities Reports. * * * 

In 2001, the SEC instituted an action against Chase Manhattan Bank that alleged that Chase 
committed record keeping and reporting violations while acting as a registered transfer agent for 
municipal and corporate bond issues. The SEC charged that Chase failed to promptly reconcile 
discrepancies in its computerized bond record keeping system that totaled more than $48.6 billion. 
Chase consented to the SEC’s request for a $1 million civil penalty, but did not admit or deny the 
allegations in the complaint. <LT>www.sec.gov/litigation/admin/34-44835.htm<GT> (N.D. III. Sept. 24, 
2001 ). 

Fidelity Partners, Inc. v. First Trust Co. of New York 

United States Court of Appeals, Second Circuit, 1998. 

142 F.3d 560. 

NEWMAN, Circuit Judge. 

These consolidated appeals concern garnishment in the context of a form of ownership of 
financial interests that is becoming widely used in today’s global economy. The subject of the litigation is 
an interest in bonds regulated through a "multi-tiered" or "indirect" holding system. The system with 
which this litigation is concerned is Euroclear, a network of 2,400 participating financial institutions that 
engage in cross-border securities transactions. Key features of an indirect holding system are that 
interests in bonds are reflected on the books of various institutions, transfers are effected by electronic 
book-entry, and the need to transfer the instruments in which participating interests are held rarely 
arises. 

The principal issue sought to be presented by this appeal is whether, under New York law, a 
judgment creditor can execute against an interest in bonds beneficially owned by a judgment debtor, 
where, pursuant to an indirect holding system like Euroclear, the bonds are payable in New York by the 
issuer’s New York paying agent, but the judgment debtor’s interest is recorded only on the books of a 
financial intermediary located abroad. * * * 

After an unsuccessful effort to attach certain bank accounts of Philguarantee, Fidelity learned 
that Philguarantee owned an interest in certain Philippine Interest Reduction Bonds ("FLIRBs") that had 
been issued by the Republic of the Philippines in an offshore offering in 1992. The FLIRBs are dollar- 
denominated bonds purchased and traded through "Euroclear," which is a multi-tiered indirect holding 
and clearance system managed by Morgan Guaranty Trust Company ("Morgan"). At least at that time, 
Philguarantee held a $1.75 million participation interest in the FLIRBs through ING Bank of Manila ("ING 
Bank"). The only entity on whose books the interest of Philguarantee was then reflected was ING Bank. 
ING Bank, in turn, held its interest in the FLIRBs through Euroclear, where its interest is reflected in a 
book-entry credit to a securities account maintained by Morgan’s Brussels branch office. Finally, 
Morgan’s London office, as sub-custodian for Morgan Brussels, is the holder of Global Bearer 
Certificates representing the FLIRBs, and is the only recorded owner of the FLIRBs reflected on the 
books of First Trust, the New York-based fiscal and paying agent, registrar, transfer agent, and 
authenticating agent pursuant to the terms of three fiscal agency agreements entered into by the issuer. 

In May 1997, Fidelity moved for an order of execution against what it described as "the debt 
owed to Philguarantee by the Republic of the Philippines, the issuer and obligor of the Philippine Interest 
Reduction Bonds owned by Philguarantee.’ .... 

Prior to Judge Stein’s December 1 ruling dismissing the "turnover" action, ING Bank had agreed 



to abide by Judge Brieant’s restraining order and to prevent Philguarantee from selling any interest in the 
FLIRBs that was held through ING Bank, even though Philguarantee and ING Bank had refused to 
participate in the proceeding based on their position that the Court could not exercise personal 
jurisdiction over them. However, on January 13, 1998, as the parties were preparing their briefs for these 
appeals, Morgan received a letter from an official at ING Bank indicating that ING Bank had sold 
Philguarantee’s participation interest in the FLIRBs on December 6, 1997. * * * 

Thus, all that remains for consideration is the factual issue of whether Philguarantee’s interest in 
the FLIRBs was sold on December 6. We leave that issue for determination by the District Court. If the 
Court determines that the interest was sold on December 6, the entire controversy concerning 
Philguarantee’s interest in the FLIRBs has become moot. In that event, the judgment in 97 Civ. 5184, 
which concerns Philguarantee’s interest in the FLIRBs, should be vacated and the complaint dismissed. 
VVhether 96 Civ. 407 should also be dismissed will depend on whether Fidelity can present the District 
Court with any valid basis for keeping alive its removed action to enforce the California judgment. If the 
Court determines that Philguarantee’s interest was not sold on December 6 (or was sold during any time 
prior to December 1 or after December 24), then the pending appeals may be restored to this Court’s 
docket by a letter request from any party filed within 10 days of the District Court’s factual determination. 

Morgan Guaranty Bank began operations of Euroclear, an international clearing agency based in 
Brussels, Belgium, in 1968. Morgan later transferred ownership to the participating institutions and 
Euroclear was operated as a cooperative agency for clearing by large banks, broker-dealers, and other 
institutions. By the end of the twentieth century, Euroclear was handling almost two-thirds of all 
internationally traded debt securities. Cedel, formed by the Cedel bank in Luxembourg, is another 
international clearing agency. Cedel handles eurobonds, equities, warrants, money market instruments 
and other securities. Euroclear and Cedel have created an electronic bridge to cross-clear their 
transactions. 

CIBC Mellon Trust Company, by consent, agreed to pay $6 million to settle SEC enforcement 
proceedings charging that it acted illegally as an unregistered broker-dealer for thirty-four companies in 
connection with its administration of "Stock Plans" (dividend reinvestments, stock purchase plans, 
employee stock purchase plans and odd lot programs) for U.S. citizens. SEC v. CIBC Mellon Trust Co., 
SEC Litigation Release No. 19081 (Feb. 16, 2005). The SEC staff thereafter granted limited exemptive 
relief to the company so that it could continue such activities. The SEC noted that banks registered as 
transfer agents are exempted from broker-dealer registration requirements for stock plan activities. 
However, CIBC Mellon Trust Company, a Canadian entity, was not registered as a transfer agent. Order 
Exempting CIBC Mellon Trust Company from Broker-Dealer Registration, Securities Exchange Act 
Release No. 51253 (Feb. 25, 2005). 

MERGER ACTIVITIES 

Ch. 11 

Sec. 6 

Section 6. Merger Activities 

Banks have discovered other niches in the securities business that allow them to use their 
financial expertise and resources to facilitate securities transactions. One such area is advising and 
financing mergers and acquisitions. 

Norwest Bank Minnesota v. Sween Corp. 

United States Court of Appeals, Eighth Circuit, 1997. 



118 F.3d 1255. 

GIBSON, Circuit Judge. 

* * * Sween Corporation is a Minnesota corporation that develops and manufactures skin care 
products for the medical market. Norwest is a national bank established in Minneapolis, Minnesota 
pursuant to the National Bank Act as amended. Norwest provides investment advisory services related 
to mergers and acquisitions through a division of Norwest referred to as Norwest Corporate Finance. 
This division is not a separate legal entity. The common stock of Norwest is owned by Norwest 
Corporation, a bank holding company governed by the Bank Holding Company Act as amended. Jeffrey 
Maas, Peter Slocum, and D. Christian Osborne worked for Norwest in the Norwest Corporate Finance 
Division when Norwest Corporate Finance and Sween entered into the Engagement Agreement at issue. 
None of these three employees has ever been licensed as a Minnesota broker. 

An Engagement Agreement between Sween Corporation, Sween, Brekke, and Norwest dated 
October 10, 1994, authorized Norwest to act as the exclusive advisor to initiate negotiations regarding 
the sale of all or part of Sween Corporation. Under the terms of the Engagement Agreement, upon the 
sale of Sween Corporation, Sween Corporation agreed to pay Norwest an advisory fee. 

Immediately after October 10, 1994, Norwest prepared and circulated to prospective buyers an 
extensive brochure promoting Sween Corporation. Norwest contacted in excess of 135 potential buyers. 
By December 1994, Sween Corporation agreed to narrow the list to four prospective buyers. These 
buyers brought teams to Mankato for a week in December to meet with representatives of both Sween 
Corporation and Norwest for the purpose of investigating and evaluating Sween Corporation. Two top 
ranking executives of Coloplast A/S, one of the potential buyers, met with Sween personnel. * * * 

The primary issue before us is whether Sween is obligated to pay Norwest the fee that he 
promised to pay under the Engagement Agreement. Sween argues that Minnesota law prohibits Norwest 
from collecting the fee. In formulating his argument, Sween first contends that Norwest is a broker under 
Minnesota law,19 which Norwest does not dispute. Sween next points to a Minnesota statute that 
prohibits a person required to be licensed from bringing a suit for collection of compensation for the 
performance of acts for which a license is required, without proving that the person was licensed 
properly at the time the alleged action occurred. Minn. Stat. § 82.33, subd. 1 (1996). Sween argues that 
because neither Norwest Corporate Finance, nor its employees, were licensed as brokers under 
Minnesota law at the time the parties acted under the Engagement Agreement, Norwest cannot bring 
this suit to collect the advisory fee. 

Norwest responds by first pointing to Minnesota Statute section 82.18(e), that exempts various 
entities, including banks, from the term "broker" when engaged in the transaction of business within the 
scope of their corporate powers as provided by law. Norwest then asserts that pursuant to the National 
Bank Act, as a national bank, it had federal authority to enter into the Engagement Agreement and to 
fulfill its duties under that agreement. See 12 U.S.C. § 24(Seventh) (1994). Sween responds that 
Norwest’s acts went beyond the authority provided to Norwest under the Act. We review a grant of 
summary judgment de novo. See McKee v. Federal Kemper Life Assurance Co., 927 F.2d 326,328 (8th 
Cir. 1991). We will affirm only if there is no genuine issue of material fact and the moving party is entitled 
to judgment as a matter of law. See Fed. R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317,323 
(1986). 

The National Bank Act vests each national bank with the authority "[t]o exercise ... all such 
incidental powers as shall be necessary to carry on the business of banking." Id. Though the statute lists 
a few activities in which banks are authorized to engage, the incidental powers are not confined to 
activities that are considered essential to the exercise of express powers. See First Nat’l Bank v. Taylor, 
907 F.2d 775,778 (8th Cir.), cert. denied, 498 U.S. 972 (1990). Our analysis thus focuses on whether 

19George W. Benston, The Separation of Commercial and Investment Banking 32 (1990). 



the acts conducted under the Engagement Agreement fall within the "incidental powers" necessary to 
carry on the business of a national bank. * * * 

The Office of the Comptroller of the Currency, through 12 C.F.R. § 7.1002 (1997)and an amicus 
brief submitted in this appeal, has stated its view that Norwest’s acts under the Engagement Agreement 
fall within a national bank’s powers. In 1971 the Comptroller adopted 12 C.F.R. § 7.7200, a regulation 
that specifically authorized a national bank to act as a" ’finder’ in bringing together a buyer and seller." 
The present version of this regulation provides that: 

(a) General. A national bank may act as a finder in bringing together a buyer and seller. 

(b) Qualification. Acting as a finder includes, without limitation, identifying potential parties, 
making inquiries as to interest, introducing or arranging meetings of interested parties, and otherwise 
bringing parties together for a transaction that the parties themselves negotiate and consummate. Acting 
as a finder does not include activities that would characterize the bank as a broker under applicable 
Federal law. 

(c) Advertisement and fee. Unless otherwise prohibited, a national bank may advertise the 
availability of, and accept a fee for, the services provided pursuant to this section. 12 C.F.R. § 7.1002. 

This regulation encompasses most of Norwest’s activities under the Engagement Agreement 
which involved locating suitable buyers for Sween Corporation. In fact, Sween himself concedes in his 
brief that he "would be pressed if forced to point to significant doings of [Norwest] that would not 
arguably fit within subparagraph (b) of the amended regulation." In addition, the Office of the Comptroller 
of the Currency argues that Norwest’s role in the negotiations between Sween Corporation and 
Coloplast is of no consequence because these additional activities also fall within a national bank’s 
incidental powers under 12 U.S.C. § 24(Seventh). * * * 

MUTUAL FUNDS 

Ch. 11 

Sec. 7 

Section 7. Mutual Funds 

Mutual funds are a popular form of investment for many individuals. The total amount of money 
held in mutual funds increased from $60 billion in 1972 to $11.2 trillion in 2007. By the end of the last 
century, there were over 6000 mutual funds. The popularity of mutual funds was due in part to the 
growth of money market funds for short term returns on idle cash. Mutual funds were also a way to 
invest in long term instruments such as stock and bonds. Mutual funds provide expertise in investment 
selection and portfolio diversification that most small investors are not able to achieve on their own. 
Mutual funds are also liquid investments that can be redeemed by investors at their net asset value. 

A mutual fund is owned by its shareholders and overseen by a board of directors. The fund itself 
does not have any employees. Typically, a fund’s board hires an advisory firm to manage the fund’s 
money. 

Mutual funds are regulated by the SEC under the Investment Company Act of 1940, which has 
been said to be "the most intrusive financial legislation known to man or beast." The Financial Services 
Revolution: Understanding the Changing Role of Banks, Mutual Funds, and Insurance Companies 382 
(Clifford E. Kirsch ed. 1997). "It places substantive restrictions on virtually every aspect of the operations 
of investment companies; their valuation of assets, their governance and structure, their issuance of debt 
and other senior securities, their investments, sales and redemptions of their shares, and, perhaps most 



importantly, their dealings with service providers and other affiliates." Paul F. Roye, Remarks Before 
American Law Institute/American Bar Association Investment Company Regulation and Compliance 
Conference (Oct. 16, 2003). For a discussion of the regulation of hedge funds and mutual fund scandals 
see Jerry W. Markham, Mutual Fund Scandals--A Comparative Analysis of the Role of Corporate 
Governance in the Regulation of Collective Investments, 3 Hastings Bus. L.J. 67 (2006) 

Not all collective investment mediums were required to register under the Investment Company 
Act. Among those exempted from registration, and hence regulation, under that statute were insurance 
companies, banks and "any common trust fund or similar fund maintained by a bank exclusively for the 
collective investment and reinvestment of monies contributed thereto by the bank in its capacity as a 
trustee, executor, administrator or guardian." 15 U.S.C. § 80a-3(c)(3). Also exempted were any qualified 
"employees’ stock bonus, pension, or profit sharing trust." Id. at § 80a-3(c)(11). Bank management of 
common trust funds and pension funds is discussed in Chapter 10. 

Investment companies registered under the Investment Company Act are required to provide the 
SEC with periodic financial reports. 15 U.S.C. § 80a-29 (sales literature must also be submitted to the 
SEC. 15 U.S.C. § 80a-24(b)). Those requirements are similar to those imposed on other issuers of 
securities, but the Investment Company Act goes far beyond that pattern with other provisions. Among 
other things, that statute governs the capital structure of investment companies, limiting the amount of 
their indebtedness acquired through "senior securities." 15 U.S.C. § 80a-18. The act regulates dividend 
polices of investment companies, a matter normally left to state regulation. 15 U.S.C. § 80a-19. 

The Investment Company Act also requires that forty percent of an investment company’s board 
of directors be independent outside directors. 15 U.S.C. § 80a-10. The SEC expanded this requirement 
to a majority of outside directors and, after some mutual fund scandals in 2003, adopted a rule requiring 
seventy-five percent as the minimum number of outside directors and requiring that the roles of 
chairman and chief executive officer be split. That action was set aside on two occasions by a federal 
appeals court because the SEC had not shown any justification for such requirements. Chamber of 
Commerce of the United States v. Securities and Exchange Commission, 412 F.3d 133 (D.C. Cir. 2005) 
and Chamber of Commerce of the United States v. Securities and Exchange Commission, 443 F.3d 890 
(D.C. Cir. 2006). 

In the Matter of the Bank of California, N.A. 

Securities Exchange Commission, 1993. 

Administrative Proceedings File No. 3-8084. 1993 WL 243770 (S.E.C.). 

* * * The Bank of California, N.A. is a national banking association whose headquarters are 
located in San Francisco, California. At all times relevant, the Bank served as the fund accountant for the 
investment portfolios of The HighMark Group, a registered investment company. In that capacity, the 
Bank was responsible for, among other things, calculating the net asset value per share of the Tax-Free 
Fund, a money market portfolio within The HighMark Group. In addition, the Bank served as investment 
adviser to The HighMark Group. * * * 

This proceeding involves acts and omissions by the Bank which caused the Fund to violate the 
pricing and books and records provisions of the Investment Company Act. In August 1991, counsel for 
the Fund informed the staff of the Commission that, for approximately a five week period, the Bank had 
erroneously priced the Phoenix Bond in the Fund’s portfolio at over 42% more than its market value. 
Consequently, the Bank incorrectly computed the Fund’s net assets and the Fund sold and redeemed 
shares at a price other than its correct net asset value per share. The Bank’s pricing error relating to the 
Phoenix Bond was primarily caused by the actions of an employee in the fund accounting department of 
the Bank. However, the Bank’s internal control procedures and systems were inadequate in that they 
allowed the pricing problem to occur and remain undetected for a substantial period of time. As a result, 
the Bank caused the Fund to violate Sections 22(c) and 31(a) of the Investment Company Act and Rules 
22c-1 and 31a-1 thereunder. * * * 



Rule 22c-1, promulgated pursuant to Section 22(c) of the Investment Company Act, states, in 
pertinent part, that no registered investment company issuing redeemable securities "shall sell, redeem, 
or repurchase any such security except at a price based upon the current net asset value of such 
security...." Section 2(a)(41 ) of the Investment Company Act defines value, with respect to securities for 
which market quotations are readily available, as the fair market value of those securities. However, 
Rule 2a-7, promulgated pursuant to Section 2(a)(41) of the Investment Company Act, allows money 
market funds to value securities using the amortized cost method subject to certain conditions. One such 
condition imposes a limitation of 1/2 of 1 percent on the amount of allowable dilution as expressed by the 
difference between the market value of a fund’s portfolio securities and the amortized cost value of those 
securities. 

The Bank failed to accurately record the actual values obtained during the periodic mark-to- 
market valuation of the Fund’s portfolio securities. The substantial decrease in the market value of the 
Phoenix Bond caused a decrease in the Fund’s aggregate portfolio market value of over 3/5ths of 1%, 
well over the 1/2 of 1% maximum allowed in Rule 2a-7. As a result, during the period between July 25, 
1991 and August 28, 1991, over 20,000,000 shares were redeemed by the Fund at an inflated value, 
which diluted the value of the remaining shareholders’ assets. During the same period, over 15,000,000 
shares of the Fund were purchased at a price which exceeded the value of the assets purchased. The 
Fund violated Rule 22c-1 when it sold and redeemed shares at a value that did not reflect a correct net 
asset value. Because the Bank prepared the inaccurate valuation reports that were used to calculate the 
price of Fund shares, the Bank caused the Fund’s violations of the pricing requirements of Rule 22c-1 of 
the Investment Company Act. * * * 

As the twentieth century came to a close, banks found that they could no longer depend on 
customer deposits as an exclusive source of funds. By 1993, the amount of money in mutual funds 
exceeded the amount of commercial bank deposits, largely as the result of the growth of money market 
mutual funds. Banks responded to this threat by becoming vendors of mutual funds. As seen in 
Investment Company Institute v. Camp, 401 U.S. 617 (1971) (excerpted earlier in this chapter), banking 
restrictions slowed that effort, but those barriers gradually fell. Soon, a third of all mutual funds were sold 
through banks. 

Olesh v. Dreyfus Corp. 

United States District Court, Eastern District of New York, 1995. 

Fed. Sec. L. Rep. (CCH)¶ 98,907. 

SIFTON, District Judge. 

This is an action brought by plaintiffs, Martin H. and Deborah W. Olesh, against defendant The 
Dreyfus Corporation ("Dreyfus"), Dreyfus Liquid Assets, Inc. ("DLA"), and Dreyfus Growth Opportunity 
Fund, Inc. ("DGO") arising out of a merger between Dreyfus and the Mellon Bank Corporation ("Mellon"). 
According to the caption of the complaint, plaintiffs have sued the last two named defendants both in 
defendants’ individual capacity and on behalf of "the Dreyfus Family of Funds," an unincorporated 
association. Plaintiffs allege violations of sections 15(f) and 35(b) of the Investment Company Act 
("ICA"), 15 U.S.C. § 80a-15(f), 35(b), and breach of a common law fiduciary duty. They seek monetary 
and declaratory relief. * * * 

Defendant Dreyfus is the investment adviser to the more than 130 mutual funds that comprise 
the Dreyfus Family of Funds. The funds, which have approximately 1 million shareholders and a total of 
approximately $80 billion in investor assets, are registered investment companies under the ICA. Each 
fund has a separate board of directors, and Dreyfus advises each fund pursuant to separate advisory 
agreements pursuant to which Dreyfus receives fees for its advisory services to the fund. Plaintiffs are 



investors in two of the Dreyfus Funds, defendants Dreyfus Liquid Assets, Inc. and Dreyfus Growth 
Opportunity Fund, Inc. 

Mellon, which is not a party to this litigation, is a publicly owned multi-bank holding company 
which provides a comprehensive range of financial products and services. It is the 23rd largest bank 
holding company in the United States, with total assets of $36.6 billion as of March 31, 1994. Mellon 
Bank, N.A. ("Mellon Bank"), a national bank, is a wholly-owned subsidiary of Mellon. Among other 
business and banking activities, Mellon provides investment and non-investment services to mutual 
funds. 

On December 6, 1993, Dreyfus and Mellon publicly announced that they had entered into a 
merger agreement pursuant to which Dreyfus would merge with and become a wholly-owned subsidiary 
of Mellon Bank, in a stock-for-stock transaction approximately worth $1.85 billion, pursuant to which 
shares of Dreyfus would be exchanged for shares of Mellon. 

As required by section 15(a) of the ICA, 15 U.S.C. § 80a-15(a)(4), the merger automatically 
terminated the investment advisory contracts Dreyfus then had with the funds. Accordingly, the "non- 
interested" directors of each fund, and each fund’s shareholders or investors were required to approve 
new advisory agreements with Dreyfus. To this end, the merger agreement between Dreyfus and Mellon 
contained a clause known as the "90% Condition," under which the merger was conditioned on the 
approval of new investment advisory contracts by investors in funds owning 90% of all fund assets. 

Because Mellon is regulated by the Office of the Comptroller of the Currency (the "OCC"), the 
OCC, among other agencies, had to approve Mellon’s merger with Dreyfus. Among the issues 
considered by the OCC was the fact that Mellon, as a bank, is exempt from the Investment Advisers Act 
(the "IAA"), 15 U.S.C. § 80b, which places investment advisers under the jurisdiction of the Securities 
and Exchange Commission (the "SEC"). If Mellon were to choose not to operate Dreyfus as a separate 
company following the merger, the funds’ investment adviser would, as a result, no longer be subject to 
the registration requirements of the IAA, to record-keeping and procedural requirements mandated by 
the SEC pursuant to the IAA, and in general, to oversight of its activities by the SEC under the IAA’s 
mandate. 

On May 4, 1994, the OCC announced that it had approved the Dreyfus-Mellon merger, subject 
to a number of conditions. A central condition was that Mellon commit to operating Dreyfus as an 
independent entity for at least two years subsequent to the acquisition. This commitment is also 
expressed in the merger agreement. 

The directors of the funds identified by Dreyfus as non-interested approved new advisory 
agreements between Dreyfus and the funds. On June 6, 1994, Dreyfus disseminated to investors in all 
the funds a "Combined Proxy Statement," soliciting approval of new investment advisory contracts for 
the funds and of the election of Dreyfus nominees as directors of the funds. The proxy statement 
represented that all fund directors who were employees of Dreyfus would resign at the time of the 
merger and that other directors of the funds would continue to serve as directors. The proxy statement 
also represented that the "non-interested" directors of each fund approved the new advisory 
agreements. The fund shareholders approved the new advisory agreements at a special shareholders’ 
meeting held during the week of August 1, 1994, satisfying the 90% Condition. 

Dreyfus, of course, is paid fees for its investment advisory services. Dreyfus currently has in 
effect "waiver" agreements between Dreyfus and many of the funds pursuant to which Dreyfus has 
agreed to forego certain fees and expense reimbursements to which it would otherwise be entitled under 
its advisory contracts with the funds. It has been Dreyfus’ policy to renew most of these waiver 
agreements as they expire. In 1993, Dreyfus received management, advisory, and administrative fees 
totalling $297,472,000 and waived fees aggregating $57,010,000. On December 6, 1993, Dreyfus and 
Mellon announced that they would phase out these waiver agreements. Dreyfus and Mellon 
subsequently confirmed this plan to government regulatory agencies. Plaintiffs allege that this decision is 
a "direct result" of Mellon’s desire to recoup some of its investment in Dreyfus as well as the fact that in 



light of an analysis of Dreyfus undertaken by McKinsey & Company, a management consulting firm, 
Mellon needs to take drastic measures in order to close a revenue gap that has opened up between 
Dreyfus’ actual financial results and those projected by McKinsey. The McKinsey report also 
recommended a number of other alternative revenue enhancement measures that would increase the 
fees to the Dreyfus funds. 

Virtually all of the directors who were elected during the week of August 1, 1994, including those 
who were designated as non-interested, have close business relationships with Dreyfus and receive 
substantial compensation as directors of the funds. According to the plaintiffs, these purportedly "non- 
interested" directors sit on multiple boards of the funds and, in exchange for little work, are paid 
substantial sums of money. The complaint documents five individuals who each serve on the boards of 
no less than 15 funds, and who receive over $50,000 yearly in aggregate compensation. Moreover, the 
complaint alleges that Dreyfus officers, including Dreyfus Chairman Howard Stein, sit on the boards of 
the funds, thereby being in a position to develop personal and business relationships with the outside 
directors. 

Plaintiffs allege that by virtue of this disproportionate compensation, the interlocking directorates, 
and the presence of Dreyfus officers, the non-interested directors are anything but disinterested, and in 
fact have an ongoing business relationship with Dreyfus that overcomes their ability to judge Dreyfus’ 
conduct independently. Plaintiffs also allege that the boards of the funds voted in 1994 to approve new 
advisory agreements despite the plans of Mellon and Dreyfus to phase out fee waivers and the likelihood 
that Dreyfus would be compelled to institute increased advisory fees. These facts, they allege, state a 
claim that the merger has violated Section 15(f) of the ICA because the proportion of interested directors 
of the funds exceeds 25% and also because the prospective advisory fee increases constitute an unfair 
burden to the funds. Plaintiffs bring this claim both as a class action on behalf of themselves and other 
fund investors as well as derivatively on behalf of the nominal defendants. Plaintiffs seek declaratory 
relief that the merger does not comply with section 15(f) of the ICA. * * * 

Section 15(f) of the ICA was enacted subsequent to the Second Circuit Court of Appeals’ 
decision in Rosenfeld v. Black, 445 F.2d 1337 (2d Cir. 1971), cert. dismissed, 409 U.S. 802 (1972), 
which held that profits realized by an investment advisor from the sale of its office were recoverable by 
the investment company. See Meyer v. Oppenheimer Management Corp., 764 F.2d 76, 86 (2d Cir. 
1985) (Meyer II). The new section, added in 1975, allowed the sale of the investment adviser’s business 
upon certain statutory conditions. * * * 

Section 15(f) of the ICA provides that an investment advisor may receive benefit for the sale of 
its business that involves assignment of investment advisory contracts if (a) seventy-five percent of the 
directors of the investment company are not "interested persons" of the investment adviser or the 
predecessor investment advisor and (b) the transaction does not impose an unfair burden on the 
investment company. 15 U.S.C. § 80a-15. Plaintiffs assert that the Mellon/Dreyfus merger fails both 
these conditions and, thus, that the merger is invalid. However, plaintiffs arguments and factual 
allegations are insufficient to mount a claim against the merger under § 15(f). 

Plaintiffs claim that at least twenty-five percent of the directors of the boards of the nominal 
defendant funds are "interested" within the meaning of 15 U.S.C. § 80a-2(19). The basis of this claim is 
the allegation that many of the directors of individual Dreyfus funds sit on the boards of several funds 
and receive substantial aggregate compensation. Plaintiffs point to certain fund directors who sit on over 
fifteen boards and receive over $50,000 annually in compensation. * * * 

The term "interested persons" was given a very specific definition in 1970 Amendments to the 
ICA. VVhen used with respect to an investment adviser, a person is an "interested person" to that 
company if any one of six enumerated criteria is met. The first five such criteria are "per se" tests. For 
example, § 2(19)(B)(iv) classifies as interested "any person or partner or employee of any person who at 
any time since the beginning of the last two fiscal years of such investment company has acted as legal 
counsel for such investment advisor or principal underwriter.’ .... 



By its terms, this [sixth] section empowers the SEC to declare, by order, a person "interested." 
Plaintiffs are well aware of that power, having petitioned the SEC for such a declaration and having 
appealed its refusal to the D.C. Circuit Court of Appeals. However, plaintiffs also contend that this court 
has concurrent jurisdiction with the SEC and is thus also empowered to find the directors "interested" 
under the sixth criteria. Defendants respond that this section of the statute can only be read to convey 
jurisdiction over the § 2(19)(B)(vi)"material business or professional" determination to the SEC 
exclusively. Plaintiffs’ arguments that the statute should be read otherwise are unpersuasive. * * * 

As set forth above, § 36 of the ICA allows a suit for breach of "fiduciary duty with respect to the 
receipt of compensation for services, or of payments of a material nature, paid by such registered 
investment company, or by the security holders thereof, to such investment adviser." 15 U.S.C. § 
80a-35. 

Plaintiffs and defendants agree that this section is violated when the adviser charges "a fee that 
is so disproportionately large that it bears no reasonable relationship to the services rendered and could 
not have been the product of arm’s length bargaining." Meyer II, 764 F.2d at 81 (quoting Gartenberg v. 
Merrill Lynch Asset Management, Inc., 694 F.2d 923, 928 (2d Cir. 1982), cert. denied, 461 U.S. 906 
(1981)). The complaint nowhere alleges that the fee increases at issue here would violate that standard, 
and plaintiffs do not appear to be proceeding on that ground. Instead, plaintiffs allege that Dreyfus has 
violated these duties "by failing to obtain any benefits for the Funds (such as a reduction in fees) and by 
failing to obtain any protections concerning future fee increases (after the initial two year period following 
the merger) or concerning the phasing out or reduction in fee waiver agreements and waiver of expense 
arrangements." Plaintiffs contend that these breaches should be cognizable under § 36. 

The failure of Dreyfus to negotiate reduced fees for its client funds is not a breach of fiduciary 
duty. Wexlerat 98,925. Similarly, neither is the failure to obtain protections against future fee increases. 
All section 36(b) authorizes is for the court "to determine whether the investment adviser has committed 
a breach of fiduciary duty in determining or receiving the fee." S. Rep. No. 91-184, supra. The mere 
failure of an investment adviser to provide protections against fee increases or to negotiate reduced fees 
upon a merger does not state a claim, without some allegation to tie this failure to the imposition of 
excessive fees. * * * 

See Chapter 9 for additional discussion of director interlocks. As discussed in Chapter 10, some 
banks have invested their common trust funds in mutual funds. Banks were also authorized by 
legislation enacted in 1996 to convert their common trust funds into mutual funds; thereby providing 
liquidity for the underlying trusts. Those conversions were facilitated by the Small Business Jobs 
Protection Act of 1996, Pub. L. No. 104-188, 110 Stat. 1755, which amended the tax treatment of 
conversions into mutual funds under Section 584 of the Internal Revenue Code of 1986. Many banks 
made such conversions, giving rise to litigation that the effects of such conversions had not been fully 
disclosed to trust beneficiaries. See Lori Pizzani, B of A, Wachovia Lawsuits May Shake Up Fund World, 
Am. Banker, July 13, 2006. 

One commentator noted that: 

We’re now starting to see the banks having second thoughts about whether it was a good idea 
to convert their collective funds to mutual funds. And some of them are going back and reconverting 
them back to collective funds. We’re starting to see a movement where investment advisors are teaming 
up with bank trust departments and creating collective funds as investment options for 401(k) plans 
because the world has changed. Back then, collective funds did not have daily valuation. Today, you can 
get daily valuation in a collective fund. The values of a collective fund are not published in the 
newspaper, but any participant has easy access on the internet to go to a website and find the daily 
valuation of its interest in its collective fund. And while you cannot move the interest in your collective 
fund to another, to an IRA if a participant leaves its plan, leaves the employer, that seems to be of less 
concern today than the fact that the collective funds come in at lower costs than the mutual funds. And 



there’s lots of debate as to why the collective funds are less expensive to maintain, whether they have 
less regulatory costs, whether ... they don’t have a distribution network in place and are less of a retail 
oriented product. Nevertheless, we see collective funds being offered ... where the asset management 
fee and the other fees are less than comparable mutual funds. And that’s providing significant 
competitive opportunity for these collective funds. 

Remarks of Donald Myers, partner Reed Smith LLP, at the American Enterprise Institute Conference on 
The Regulation of Mutual Funds, Competition With other Investment Vehicles for Retirement Savings, 
Wash. D.C. (Jan. 3, 2006) available at <LT>www.aei.org<GT>. 

Bank common trusts are often likened to mutual funds. However, there are some significant 
differences between those two investment formats. Mutual fund shareholders may select their own 
investment strategy, while the bank will usually make the investment decision for trust beneficiaries, 
perhaps with some guidelines from the trust deed. The investor in a mutual fund may freely redeem his 
holdings at their net asset value, while the trust beneficiary is subject to the terms of the trust, rendering 
the investment illiquid. 

One disadvantage of a mutual fund is that a customer buying or selling receives the net asset 
value only as calculated at day’s end rather than at the time sold. When mutual funds experienced a 
drop in their net asset values after the market bubble burst in 2000, they faced competition from the 
exchanges that offered products that were the equivalent of a diversified mutual fund, but permitted intra- 
day trading and pricing. The products were exchange-traded funds (ETFs), initially known as Standard 
and Poor’s Depository Receipts (SPDRs or Spiders). In order to meet this competition and declining fees 
as net asset values dropped, mutual funds advisors began allowing hedge funds and other professional 
traders to engage in "market timing" and "late" transactions in exchange for "sticky" assets that would 
remain with the mutual fund. 

As a general rule, mutual funds are not supposed to be used for "market timing" trading (i.e., 
buying and selling rapidly in order to take advantage of short-term market movements), but rather for 
long-term "buy and hold" strategies. This is because of the high fees associated with mutual fund 
transactions and because of their pricing at the close of trading only, which restricts the ability to take 
advantage of market movements. By permitting some large traders to trade at night at the preceding 
day’s closing price, those traders were able to take advantage of overnight price movements at the 
preset price. Such market timing was not illegal per se, unless an unsophisticated investor was induced 
to market time to increase commissions for the salesman. Market timing transactions, nevertheless, 
increased transaction costs for the mutual fund, required it to maintain higher amounts of liquidity, and 
could dilute the holdings of other shareholders if the fund’s shares were overpriced when the market 
timer liquidated. 

The New York attorney general, Eliot Spitzer, exposed these problems in a suit against Edward 
J. Stern and a hedge fund Stern managed, Canary Capital Partners. Spitzer charged those defendants 
with improper late trading in the shares of mutual funds. Security Trust, a bank used to transfer mutual 
funds, was charged with helping Canary Capital and other hedge funds to late trade mutual funds. The 
bank was ordered to be dissolved by banking regulators. The SEC charged Strong Capital Management 
and Richard Strong with engaging in improper market timing transactions for Canary Capital. They 
agreed to settle that action for $140 million.2° 

BankOne Corp., which sponsored the OneGroup fund complex, Janus Capital Group, Inc. and 
Strong Capital, was also found to have allowed Canary Capital to late trade in their mutual funds. 
Another institution allowing late trading by Canary Capital was Bank of America’s mutual fund complex 
that operated under the name of Nations Funds. The Nations Funds imposed a two percent redemption 
fee to discourage market timing transactions but waived the fee for Canary Partners. The SEC charged 
that an employee of Banc of America Securities LLC, had time stamped mutual fund order tickets for 

2°Phil Battey & Laura Gross, Fed Fines Citibank $350,000; 1980 Premium Campaign Said to Violate Reg 
Q, Am. Banker, July 23, 1981, at 1. 



hedge funds in advance of the 4:00 p.m. cutoff so that it would appear that the orders had been entered 
before that time. That employee was acquitted of criminal charges for that conduct. 

The SEC and New York attorney general Spitzer charged that traders for FleetBoston’s mutual 
funds engaged in a total of $2.5 billion of market timing transactions in seven Columbia Funds 
sponsored by FleetBoston between 1998 to 2003. 

Bank of America and FleetBoston later agreed to merge with each other and jointly settled their 
mutual fund problems. They agreed to pay $675 million to regulators in order to settle market timing and 
late trading claims. Of that amount, $160 million was to be used to reduce fees charged to mutual funds 
investors. Regulators collected over $3 billion in fines from the various offenders, including $125 million 
paid by the Canadian Imperial Bank of Commerce to settle SEC late trading and market timing charges. 
Several regulatory measures were also taken by the SEC to strengthen mutual fund regulation after 
these events, including proposed regulations for mutual fund governance,2! requirements for disclosures 
about market timing and selective disclosure of portfolio holdings,2= disclosures on transaction costs,=3 
pricing of mutual funds,~4 compliance programs for investment companies and advisers,=~ and codes of 
ethics?6 Some of these proposals proved to be more complicated than envisioned by the SEC and only 
limited reforms were adopted. See Jerry W. Markham, Mutual Fund Scandals--A Comparative Analysis 
of the Role of Corporate Governance in the Regulation of Collective Investments, 3 Hastings Bus. L.J. 
67, 94 (2006) (describing problems with the proposals). 

Questions and Notes 

1. The Gramm-Leach-Bliley Act (GLBA) sought to strengthen the SEC’s regulation of bank 
investment advisory activities for mutual funds. 15 U.S.C.A. § 80b-2(a). Banks engaging in advisory 
activities, once exempt from the Investment Advisors Act of 1940, are now subject to its provisions. 
Under GLBA, the bank or one of its designated departments must register with the SEC as an 
investment adviser if it is acting as an investment adviser to a mutual fund. The SEC was given authority 
to adopt regulations governing the operations of banks that are acting as advisers and custodians for 
mutual funds, and to regulate loans to mutual funds by bank affiliates. Persons selling mutual fund 
shares are prohibited from claiming that they are guaranteed by the FDIC or by a bank or other 
depository institution. 

2. GLBA expanded the definition of "bank" in the Investment Company Act to include thrifts so 
that they might also be excepted from the Act’s registration requirements. The Investment Advisors Act, 
however, was not amended by GLBA to include thrifts within the "bank" exemption. The SEC has issued 
a proposed rule to except a thrift from the Investment Advisors Act when it provides investment advice in 
its role as a fiduciary (trustee, executor, administrator or guardian). 69 Fed. Reg. 25777 (proposed May 
7, 2004). The OTS and the thrift industry are concerned that the proposed exemption is too limited and 
not equivalent to the exemption afforded to banks. The rule proposal is still pending. 

3. Are you aware that your money market account (which is a mutual fund) is not insured by the 
FDIC unless it is maintained as a demand deposit account at an insured institution? 

4. Are you aware that mutual funds are simply a method to trade a pool of funds and that profits 
will depend on the wisdom of the investment and the vagaries of the market? 

=1[n.16] [Note, Implementation of the Bank Holding Company Act Amendments of 1970: The Scope of 
Banking Activities, 71 Mich. L. Rev. 1170] at 1176. 
=~[n.17] [Quoting from S. Rep. No. 1084, 3 U.S.C.C.A.N. 5522 (1970).] 
=3[n.19] Note, [supra note 25], at 1181. 
24See 2 Jane W. D’Arista, The Evolution of U.S. Finance, Restructuring Institutions and Markets 88, 308, 
369 (1994). 
=6Dept. of the Treasury, Memorandum for Members of the Secretary’s Advisory Commission on Financial 
Services from Joan Affleck-Smith, Director, Office of Financial Institutions Policy (October 23, 1995). 
=~1997 Results--S559 Billion in Transactions, Wall St. J., Feb. 11, 1998, at A12. 



5. The mutual fund activities of banks raise other regulatory issues, including safety and 
soundness concerns. For example, banks sponsoring mutual funds may sometimes cover losses in their 
funds in order to mitigate bad publicity from a poor investment or an already troubled banking situation, 
but the payment of such funds reduces the assets available to bank depositors. Federal bank regulators 
have warned banks that they need to adopt policies as to when bank funds may be used to support 
mutual funds by covering losses in those funds for reasons of reputation risk or to mitigate liability. 
Interagency Policy on Banks/Thrifts Providing Financial Support to Funds Advised by the Banking 
Organization or its Affiliates, OCC 2004-2 (Jan. 5, 2004). 

HEDGE FUNDS AND PRIVATE EQUITY 

Ch. 11 

Sec. 8 

Section 8. Hedge Funds and Private Equity 

A. Hedge Funds 

In 2007, hedge funds were estimated to have some $1.5 trillion under management in some 
8,000 or more funds. The figure on funds under management may actually understate the buying power 
of hedge funds since they often trade with borrowed funds and highly leveraged instruments. The buying 
power of the hedge funds has been estimated to exceed that of mutual funds and private equity. The 
latter (private equity) is another growing phenomenon in finance. 

The near failure of the Long Term Capital hedge funds (described in Chapter 3) raised concerns 
of systemic failure in the entire financial system. Such hedge funds are really investment companies that 
operate in many ways like a mutual fund except that redemption is usually limited. Those hedge funds 
were not previously required to register with the SEC under the Investment Company Act of 1940 
because their participants were largely institutions or sophisticated investors who did not need the 
protection of that statute. Because of their role in the late trading and market timing scandals, however, 
the SEC, in a controversial decision, required those entities to register with it under the Investment 
Advisers Act of 1940. 17 C.F.R. pts. 275 and 279 (2004). The hedge fund investment adviser registration 
requirement was challenged in the District of Columbia Court of Appeals. That court concluded that the 
SEC had acted arbitrarily in defining clients to include hedge fund shareholders. Goldstein v. SEC, 451 
F.3d 873 (D.C. Cir. 2006). 

Then Fed Chairman Alan Greenspan noted that hedge funds provide some benefits: 

Hedge funds have become increasingly valuable in our financial markets. They actively pursue arbitrage 
opportunities across markets and in the process often reduce or eliminate mispricing of financial assets. 
Their willingness to take short positions can act as an antidote to the sometimes-excessive enthusiasm 
of long-only investors. Perhaps most important, they often provide valuable liquidity to financial markets, 
both in normal market conditions and especially during periods of stress. They can ordinarily perform 
these functions more effectively than other types of financial intermediaries because their investors often 
have a greater appetite for risk and because they are largely free from regulatory constraints on 
investment strategies. 

Alan Greenspan, Chairman, Risk Transfer and Financial Stability, Remarks at the Federal Reserve Bank 
of Chicago’s Forty-first Annual Conference on Bank Structure (May 5, 2005). 

Hedge funds often have significant borrowing and other relationships with banks. In fact, large 
banks often use their affiliates to capture the trading, clearing, and other operations of hedge funds. One 
bank, UBS, was accused of running a "hedge fund hotel" by Massachusetts regulators in which the bank 
provided hedge funds with cheap office rent, secretaries, furniture, internet access, and entertainment. 



Keith Reed, Galvin Sues UBS Over Hedge Fund Perks, Boston Globe, June 28, 2007. Hedge funds also 
often seek to contract out their operations to bank affiliates. This may involve execution of trades through 
a broker-dealer affiliate of a bank as the hedge fund’s "prime broker." A separate bank affiliate may be 
used to act as a hedge fund "administrator" for accounting and reporting changes in hedge fund net 
asset value ("NAV") to investors. 

The Pension Committee of the University of Montreal Pension Plan v. Banc of America 
Securities, LLC 

United States District Court, Southern District of New York, 2006.. 

446 F. Supp. 2d 163. 

SCHEINDLIN, District Judge. 

A group of investors brings this action to recover losses stemming from the liquidation of two 
British Virgin Islands ("BVI") based hedge funds in which they held shares: Lancer Offshore, Inc. and the 
OmniFund Ltd. ("Funds"). The Funds were managed by Michael Lauer ("Lauer") through Lancer 
Management Group, LLC ("Lancer Management"). Plaintiffs bring claims for violations of section 10(b)f 
the Securities Exchange Act of 1934 and Rule 10b-5 promulgated thereunder against three former 
directors of Lancer Offshore, Anthony J. Stocks, Kieran Conroy, Declan Quilligan (collectively, "Citco 
Directors"), and a former administrator of the Funds, Citco Fund Services (Curacao) N.V. ("Citco NV," 
and together with the Citco Directors, "Citco Defendants"). Plaintiffs also bring a claim under section 
20(a) of the Securities and Exchange Act against The Citco Group Limited ("CGL"), based on CGL’s 
alleged status as a control person of Citco NV. Plaintiffs also bring various common-law claims under 
New York law against the Citco Defendants, International Fund Services (Ireland) Limited ("IFSI"), a 
former administrator of the Funds, and Banc of America Securities, LLC ("BAS"), the former prime 
broker and custodian of the Funds. The Citco Defendants, CGL, IFSI, and BAS now move to dismiss all 
claims against them. 

Plaintiffs are eighty-seven investors from a variety of countries, four of whom are located in New 
York. Each plaintiff invested money in the Funds during the period from 1997 until 2002, with the amount 
invested ranging from fifty thousand to fifty million dollars. Virtually all of the money invested in the 
Funds, upwards of five hundred eighty million dollars, has been lost. 

Citco NV is allegedly a division and wholly-owned and controlled subsidiary of CGL. Citco NV is 
a business entity organized under the laws of the Netherlands Antilles, with places of business in 
Curacao, Netherlands Antilles, and Tortola, British Virgin Islands. Citco NV performs fund administration 
services for hundreds of hedge funds throughout the world, including many in the United States, and 
receives substantial revenue from sources in the United States, including New York. Citco NV acted as 
administrator of the Funds until September 2002, at which time it was replaced by IFSI, a business entity 
organized under the laws of Ireland, with a principal place of business in Ireland. 

Citco NV assigned three officers, the Citco Directors, to serve as directors of the Funds "in 
furtherance of their duties on behalf of Citco NV." Stocks, who resides in London, England, served as a 
director of Lancer Offshore from 1995 until July 2001, during which time he was also a director of CGL’s 
International Fund Services division. Conroy, who resides in Dublin, Ireland, served as a director of 
Lancer Offshore from 1998 until early 2002, during which time he was also a managing director of Citco 
NV. Quilligan, who resides in Curacao, Netherlands Antilles, was a director of Lancer Offshore from 
2001 until early 2002, during which time he was also a managing director of Citco NV. The Citco 
Directors participated in fund administration activities by Citco NV directed to the United States and New 
York. 

BAS is a New York limited liability corporation with a principal place of business in New York. 
BAS acted as the prime broker and custodian for the Funds, holding the Funds’ securities in custody "at 
least through December 3, 2001 ." 



All of the claims asserted in the Complaint derive from the same set of operative facts related to 
mismanagement of the Funds by Lauer and Lancer Management and Lauer in the United States. 
Plaintiffs allege that their losses were caused by a fraudulent scheme known as "marking the close." To 
execute this scheme, Lauer and Lancer Management acquired substantial and sometimes controlling 
stakes in thinly-traded stocks on behalf of the Funds. Then, prior to the end of the Funds’ reporting 
periods, Lauer would purchase additional shares of these stocks at significantly higher prices, with the 
intent of raising the closing market price of the stocks. Each Fund would report its net asset value 
("NAV") based on the artificially high prices, creating the appearance of a portfolio value vastly higher 
than its true value, and generating large fees for Lauer and Lancer Management. 

Plaintiffs contend that this scheme was successful due to misrepresentations in the Funds’ 
private placement memoranda ("PPMs") monthly newsletters, and other materials. These 
misrepresentations pertained to the types of investments that would be made by the Funds, the 
processes for determining the values of securities held by the Funds, and the performance of the Funds’ 
portfolios. Plaintiffs also allege that ’from at least March 2000’ they received monthly statements of the 
Funds’ NAVs which included fraudulently manipulated month-end closing prices of securities held by the 
Funds. Lancer Offshore’s annual reports for 2000, 2002, and 2003 also contained fraudulent NAV 
figures. Plaintiffs allege that defendants, as the Funds’ directors and service providers, were pivotal to 
this fraudulent scheme. 

As the Funds’ administrator, Citco NV was responsible for providing various services, including 
maintenance of the Funds’ corporate records and books of accounts, preparation and dissemination of 
the Funds’ annual financial statements and quarterly reports, and communication with shareholders and 
the general public. The PPMs represented that the Citco Directors would fairly and reasonably report the 
values of securities held by the Funds. The restated audited financial statements for 2000, and audited 
financial statements for 2001 state that the Funds’ "Board of Directors in conjunction with the investment 
manager determine at what value the investment securities are reported for the determination of the 
[NAV] of the Fund." Plaintiffs claim that the Citco Defendants breached their obligations by failing to 
conduct a fair and independent valuation of the Funds and failing to disclose irregularities in the conduct 
of the Funds to investors. 

Plaintiffs allege that the Citco Defendants are responsible for false statements of the Funds’ 
NAVs. Citco NV provided materials to investors stating that "Citco NV itself prepares monthly NAV 
calculations for the Funds" and "each month, Citco NV distributed to each shareholder of the Funds a 
statement setting forth the NAVs of the Funds." Plaintiffs allege that the Citco Defendants knew or 
recklessly disregarded the fact that the "NAV statements, monthly newsletters and offering materials 
sent to the plaintiffs" included fraudulently inflated NAV figures. 

Plaintiffs also allege that the Citco Defendants made false statements about their procedures for 
ensuring accurate valuations of the Funds. Plaintiffs allege that "Citco NV’s marketing materials" and 
"materials prepared by Citco NV and provided to certain investors" stated that Citco followed procedures 
to ensure accurate valuation of the Funds, such as reconciling manager’s reports with third-party 
information on pricing. Plaintiffs allege that the Citco Directors made similar misstatements in the PPMs 
and other offering materials. Plaintiffs allege that these statements were materially false because "Citco 
NV failed to independently value the portfolios and instead slavishly adhered to the valuations provided 
by Lauer." 

Citco NV "knew or should have known of the fraud because, among other things, three of its 
employees were also members of the Funds’ Board of Directors." The Citco Directors, and therefore 
Citco NV, had "intimate involvement" in the "affairs of the Funds" and "access to non-public information 
concerning the Funds’ financial affairs and business practices, including periodic internal reports 
detailing revenues, holdings, and other financial information.’ Thus, the Citco Defendants "knew, or 
should have known, that the valuations provided by Lauer and Lancer Management to Citco NV were 
false." * * * 



BAS, as prime broker and custodian to the Funds, allegedly aided and abetted Lauer’s fraud and 
breach of duty by providing Lauer with dial-in access to its computer network and allowing him to 
generate false position statements ("BAS Position Reports") of the Funds’ holdings. BAS employees 
created BAS Position Reports using valuation information sent to them by Lauer, sometimes by 
facsimile, without verifying the accuracy of Lauer’s information. These false BAS Position Reports, 
captioned "Banc of America Securities, LLC; Client Position Summary by Asset Class," were printed and 
provided to third parties, including investors and Citco NV, who relied on them to value the Funds. 
Plaintiffs allege that BAS knew or should have known that Lauer would use the position reports for these 
purposes. 

The Citco Defendants now move to dismiss the federal securities claims against them on the 
grounds that plaintiffs have not alleged that those defendants are primarily liable for any 
misrepresentation or fraudulent act, that plaintiffs have failed to plead scienter, and that the claims are 
not pied with particularity. CGL joins that motion, arguing that plaintiffs failed to plead that it is a control 
person under section 20(a), and that it is not liable in the absence of a primary violation of the securities 
laws by Citco NV. The Citco Defendants also move to dismiss the common-law claims against them, 
arguing that BVl, not New York law applies. In the alternative, the Citco Defendants argue that plaintiffs 
have failed to plead their claims under New York law. BAS and IFSl move to dismiss the common-law 
claims against them on the grounds that those claims are deficient under New York law. The Citco 
Defendants and CGL move to dismiss all claims against them on the grounds of improper venue and 
forum non conveniens. 

Because plaintiffs have failed to plead the scienter of any Citco Defendant, the Citco Defendants 
and CGL’s motions to dismiss the federal securities law claims are granted. On similar grounds, the 
Citco Defendants motions to dismiss plaintiffs’ claims against them for common-law fraud, aiding and 
abetting fraud, and aiding and abetting breach of fiduciary duty are also granted. BAS’s motion to 
dismiss the claims against it is granted. All other motions are denied. Plaintiffs are given leave to replead 
to correct the deficiencies identified by this Opinion and Orders. * * * 

Questions and Notes 

1. A later opinion in the Montreal Pension case rejected an amended complaint against the 
prime broker. The Pension Committee of the University of Montreal Pension Plan v. Banc of America 
Securities LLC, 2007 WL 528703 (S.D.N.Y. 2007). 

2. In In re Manhattan Investment Fund Ltd., 359 B.R. 510 (Bkr. S.D.N.Y. 2007), a bankruptcy 
judge ruled that funds received by a prime broker could be treated as voidable transfers where the prime 
broker was on inquiry notice that a hedge fund manager was reporting large gains when it was actually 
experiencing large losses. A prime broker: 

clears and finances the trades of customers executed by other brokers at the customer’s direction. The 
prime broker clears and executes the trades of the executing brokers for the customer. The customer 
maintains its funds and securities in an account with the prime broker. The executing brokers execute 
the trades in the name of the prime broker but for the benefit of the customer. The prime broker is 
responsible for margin requirements for the customer. The prime broker provides financing and clearing 
for the customer’s securities transactions wherever they are executed. This means that the customer 
does not need to maintain funds at numerous broker-dealers. Prime broker arrangements are 
particularly popular with hedge funds. 

23A Jerry W. Markham & Thomas Lee Hazen, Broker-Dealer Operations Under Securities and 
Commodities Law: Financial Responsibilities, Credit Regulation, and Customer Protection, § 13:15 (2d 
ed. 2007). 

3. The SEC has expressed concerns with the "retailization" of hedge funds, i.e., an increasing 
number of relatively inexperienced and low net worth persons were investing in those vehicles through 
various pooling arrangements that allowed them collectively to meet the normally high minimum 



investment requirements of hedge funds. The SEC is considering increased eligibility requirements for 
hedge investors to assuage that concern. For a discussion of the regulation of hedge funds see Jerry W. 
Markham, Mutual Fund Scandals--A Comparative Analysis of the Role of Corporate Governance in the 
Regulation of Collective Investments, 3 Hastings Bus. L. J. 67, 99-121 (2006). 

4. The SEC adopted an investment adviser registration requirement for hedge funds in order to 
gain a regulatory handle over these increasingly popular investment mediums. That proposal aroused 
intense opposition, even though about half of the larger hedge funds were already registered as 
advisors. The rule was challenged and the District of Columbia Court of Appeals set it aside, concluding 
that the SEC had acted in an arbitrary fashion in adopting it. Goldstein v. SEC, 451 F.3d 873 (D.C. Cir. 
2006). Several hundred hedge funds then deregistered as investment advisers, but some 2,000 hedge 
funds remained registered. Following that decision, the President’s Working Group on Financial Markets 
concluded that the regulation of hedge funds should be left to market discipline. Financial Regulation and 
the Invisible Hand, Remarks by Ben S. Bernanke, Chairman Federal Reserve Board, at the New York 
University Law School, New York, N.Y. (April 11, 2007). The SEC, nevertheless, adopted an anti-fraud 
rule for hedge funds under the Investment Advisers Act of 1940.17 C.F.R. § 275.206(4)-8. 

5. Many hedge funds trade regulated commodity contracts. That trading activity initially led those 
funds to register with the Commodity Futures Trading Commission as commodity pool operators (CPOs) 
and commodity trading advisors (CTAs). However, "[i]n 1992, the CFTC adopted a key liberalizing 
measure, Rule 4.7, which preserved CPO registration requirements but provided an exemption from 
most regulatory requirements for pools offered only to highly accredited investors," which composed 
most of those persons investing in hedge funds. Susan C. Ervin, Letting Go: The CFTC Rethinks 
Managed Futures Regulation, 24 Futures & Derivatives L. Rep. 1, 8 & n.5 (May 2004). Similar relief was 
not given for CTA registration. However, the CFTC began rethinking its regulatory role after the 
enactment of the Commodity Futures Modernization Act of 2000. Pub. L. Rep. No. 106-554, 114 Stat. 
2763 (2000). That statute was a statutory reflection of the CFTC’s decision to deregulate the commodity 
markets for transactions in which only wealthy and sophisticated investors are involved. The CFTC was, 
therefore, receptive to a petition from the "Managed Funds Association ... a trade association for hedge 
fund managers and CPOs" that sought "a ’sophisticated investor’ exemption" from registration as a CTA 
for advisors advising only wealthy and sophisticated clients. Ervin, supra, at 3. That exemption was 
adopted by the CFTC on August 8, 2003.68 Fed. Reg. 47221. This means that hedge funds remain 
largely unregulated. 

6. Many hedge funds are "offshore funds" that are based in tax havens around the world, 
thereby allowing foreign investors to invest without U.S. tax consequences. U.S. persons are subject to 
U.S. taxes but may still want to invest in those funds. This is accomplished by "feeder" funds in the U.S. 
that in form are separate from the offshore fund (as if it were a separate account in the hedge fund) but 
are traded collectively. The Cayman Islands are a popular venue for these offshore funds; an estimated 
75 percent of hedge funds are based in the Cayman Islands and are managed principally by one service 
company headquartered there. Lynnkley Browning, A Hampton’s for Hedge Funds, N.Y. Times, July 1, 
2007, § 3, at 1. 

7. Hedge funds periodically encounter difficulties because of the high risks they take in order to 
obtain large profits. In 2007, Bear Stearns had to mount a multi-billion dollar rescue of some of its hedge 
funds that had invested heavily in subprime mortgages that were defaulting in unexpected large 
quantities. Those hedge funds eventually became worthless. Mark Trumbull, Will It be Harder to Get 
Credit? Christian Sci. Monitor, July 13, 2007, at 2. Hedge funds accounted for 58 percent of credit 
derivatives volume in 2007. Is this another potential source of large losses should there be an economic 
downturn? 

8. Banks may operate their own hedge funds, but they have not always been successful in such 
endeavors. See Eric Dash, A Citigroup Investment Chief is Shutting Hedge Fund, N.Y. Times, Sept. 6, 
2007, at C3. 

B. Private Equity 



Private equity is another increasing source of banking business. See David Rubenstein, Beyond 
Wall Street: The Rise of Private Equity and the Future of Investing (2007). Banks supply private equity 
firms with "equity bridges" in which investment banking arms of banks buy equity stakes in leveraged 
buyouts that private equity firms could not sell elsewhere. Banks supplied private equity with over $100 
billion in loans in 2007, to be funded through junk bond offerings. David Wighton, Dimon Slams ’Equity 
Bridges,’ Fin. Tims (London), July 19, 2007, at 1. 

Private equity is a reference to non-public, institutional investors that buy and manage existing 
companies, either private or public. These entities appeared in the 1980s and were often at the center of 
some famous takeover battles. See Bryan Burrough & John Helyar, Barbarians at the Gate (1990); 
George P. Baker & George David Smith, The New Financial Capitalists: Kohlberg Kravis Roberts and 
the Creation of Corporate Value (1998); George Anders, Merchants of Debt: KKR and the Mortgaging of 
American Business (1993); and Dan Briody, The Iron Triangle, Inside the Carlyle Group (2004). 

The private equity groups adopted a lower profile in the 1990s, but recently they went on a 
buying binge. More capital went into private equity funds than net flows into mutual funds in 2006. 
Private equity accounted for more than 20 percent of acquisitions in the United States and Europe. 
Private equity firms also raided public companies and took them private. "Going-private transactions 
have risen dramatically in recent years, topping 25 percent of public takeovers in the last three years." 
Interim Report of the Committee on Capital Markets Regulation x (Nov. 30, 2006). 

Over 2100 private equity buyouts were consummated in the first ten months of 2006 at a cost 
$583 billion, up $138 billion from the value of private equity acquisitions in the prior twelve months. The 
total buyouts in 2006 reached $709.8 billion by year-end. The NYSE experienced delistings valued at 
$38.8 billion in 2006, and Nasdaq had withdrawals valued at $11 billion. The value of companies going 
private trebled between 2004 and 2006. The value of initial public offerings in the United States in 2006 
was less than one-half that of the public companies that went private. That trend was expected to grow 
in 2007. The Wall Street Journal noted that venture capital funds traditionally "used the IPO market as 
their exit strategy ... Today, however, nearly 90% of those venture-capital-backed startups are sold to 
strategic buyers in private transactions." Capital Flight, Wall St.J., Dec. 2, 2006. See also Kit Roane, The 
New Face of Capitalism, U.S. News & World Rep., Dec. 4, 2006, at 49 (describing the private equity 
buying binge). 

As a result of this activity, private equity groups now control vast enterprises. They include the 
Blackstone Group with $71 billion under management; the Carlyle Group with $47 billion; Bain 
Capital-S40 billion; Kohlberg Kravis Roberts-S30 billion; Texas Pacific Group-S30 billion; and Cerberus 
Capial Management-S24 billion. Charles Duhigg, Can Private Equity Build a Public Face?, N.Y. Times, 
Dec. 24, 2006, § 3, at 1,4. 

Private equity groups traditionally were intensely private and sought to prevent any public or 
regulatory scrutiny of their activities. That benefit made them more nimble and exposed them to less 
regulatory costs, including the shareholder class action lawsuits that every public company must now 
endure. However, in a surprising turnaround, some large private equity funds and hedge funds made 
public offerings of their own stock. See Dennis K. Berman & Henny Sender, KKR’s IPO May Set Firm on 
Rugged Path, Wall St. J., July 5, 2007; James Politi et al., Blackstone Founders to Collect $2.6 Billion, 
Fin. Times (London), June 12, 2007 at 1; and Michael J. de la Merced & Jenny Anderson, Hedge Funds 
Continue Public Path, N.Y. Times, July 3, 2007, at C1. Congress then considered legislation that would 
more than double the tax on private equity profits known as "carried interest" that are presently taxed at 
capital gains rates. See Francesco Guerrera et al., Blackstone Faces IPO Challenge in the Senate, Fin. 
Times (London), June 15, 2007, at 1. 

Questions and Notes 

1. There is no technical distinction between hedge funds and private equity. Typically, however, 
hedge funds are usually short-term traders of financial instruments in one form or another, while private 



equity takes control and manages the companies they buy, often for extended periods of time. However, 
as hedge funds grew in size they bought large pieces of equity and voiced their views to management in 
order to increase profits. See Eric Dash, Board More Likely to Oust Underperforming Chief Executives, a 
Study Finds, N.Y. Times, May 22, 2007, at C6. 

2. PIPEs (private investments in public equity) have become a popular tool for private equity. 
Hedge funds and other private equity supplied $27.7 billion in financing to public companies in 2006 
through PIPEs. In such transactions, institutional investors purchase the stock of a public company at a 
substantial discount. These transactions may also include warrants and debt. These transactions are 
used where the expense of a public offering or other concerns make the private equity market more 
attractive. PIPE transactions raised nearly $20 billion in 2004. See generally, George L. Majoros, Jr., 
Comment: The Development of "PIPEs" in Today’s Private Equity Market, 51 Case W. Res. 493 (2001) 
(describing losses from PIPEs). The SEC has uncovered abuses in which PIPE purchasers anticipating 
a drop in the price of the stock, sell short and cover with their PIPE shares. Floyd Norris, A Troubling 
Finance Tool for Companies in Trouble, N.Y. Times, Mar. 15, 2006, at C4. 

3. The growth of private equity acquisitions in recent years was thought by many to be the result 
of the onerous regulatory costs associated with public companies, particularly after the adoption of the 
Sarbanes-Oxley Act in 2002. Another indication of the growing disaffection with SEC regulation was the 
fact that in 2006 the amount of money raised in private placements exceeded the amount of funds raised 
in initial public offerings. Are those concerns consistent with the recent IPOs of private equity firm’s own 
stock? Is private equity simply recycling public companies? 

TRUSTINDENTURES 

Ch. 11 

Sec. 9 

Section 9. Trust Indentures 

The Trust Indenture Act of 1939 was enacted following a study by the SEC on abuses in public 
offerings of bonds. Trust indentures are master agreements that govern the terms and conditions of 
debentures (bonds) issued by corporations. Initially, trust indentures were used for mortgage bonds but 
were later extended to unsecured bonds. The bond or debenture itself is a simple document, but the 
trust indenture is a long, complex instrument. The trust indenture spells out the rights of bond holders. It 
also designates a trustee to make sure that the issuer’s obligations are met and that the bondholders’ 
rights are respected. 

An SEC investigation and hearings by Congress during the 1930s determined that trustees often 
failed to assure that issuers met their obligations under the trust indenture agreement. Indenture 
agreements were often favorable to the issuing companies and sought to limit or disclaim all liability on 
the part of the trustees administering the terms of indenture agreements. The SEC and Congress found 
that indenture trustees seldom provided bondholders with basic information concerning default under the 
indenture agreement. 

Congress was particularly concerned with "ostrich clauses," which allowed indenture trustees to 
assume that there was no default until they received notice from at least ten percent of the security 
holders. The trustee was allowed to make this assumption even if the trustee had actual knowledge of a 
default. In addition, Congress discovered that trustees often had financial interests that conflicted with 
the interests of bondholders. 

The Trust Indenture Act of 1939 was enacted to clarify the role of trustees and to lessen conflicts 
between trustees and bondholders. The Act sought to provide full disclosure for issues of bonds, notes, 
and debentures. It requires the rights of debenture holders and the duties of the trustees to be specified 
in the indenture agreement and requires trustees to provide reports to debenture holders. 



Zeffiro v. First Pennsylvania Banking and Trust Co. 

United States Court of Appeals, Third Circuit, 1980. 

623 F.2d 290, cert. denied, 456 U.S. 1005 (1982). 

ROSENN, Circuit Judge. 

The Trust Indenture Act of 1939, 15 U.S.C. § 77aaa et seq., regulates the terms of the 
agreement between debenture holders and the indenture trustee. This appeal presents to a United 
States Court of Appeals for the first time the question of whether the Act provides an injured investor 
with a cause of action in federal court against a trustee for breach of the agreement. We conclude, as 
did the district court, that a cause of action exists under the Act, allowing injured investors to bring suit in 
federal court. 

Jay A. Zeffiro and Harry M. Bernard, Jr. each hold debentures issued in 1972 by Capital 
Equipment Leasing Corporation, a predecessor of defendant Capital First Corporation (Capital). The 
debentures were issued under a trust indenture which named First Pennsylvania Banking and Trust 
Company, a predecessor of defendant First Pennsylvania Bank, N.A. (First Pennsylvania), as indenture 
trustee. The indenture contained provisions mandated by the Act, detailing the duties of First 
Pennsylvania toward the debenture holders. In December 1976, Capital defaulted on its obligation to pay 
interest on the debentures and, subsequently, filed a petition under Chapter XI of the Bankruptcy Act. * * 

Before proceeding to a discussion of the merits, it may be useful to briefly outline the structure 
and background of the Trust Indenture Act. A study was conducted by the Securities Exchange 
Commission (SEC) in 1936 which revealed widespread abuses in the issuance of corporate bonds under 
indentures. The main problems identified by the study were that the indenture trustee was frequently 
aligned with the issuer of the debentures and that the debenture holders were widely dispersed, thereby 
hampering their ability to enforce their rights. Furthermore, courts frequently enforced broad exculpatory 
terms of the indenture inserted by the issuer, which offered the investors less protection than the 
traditional standards of fiduciary duty. 

Rather than allow the SEC direct supervision of trustee behavior and thereby provide for a more 
overt intrusion into capital markets, the Act establishes a standard of behavior indirectly by refashioning 
the form of the indenture itself. The Act is structured so that before a debt security non-exempted from 
the Act may be offered to the public, the indenture under which it is issued must be "qualified" by the 
SEC. The indenture is deemed "qualified" when registration becomes effective. Before registration of the 
debenture is declared effective it must be qualified under the following conditions: (1) the security has 
been issued under an indenture; (2) the person designated as trustee is eligible to serve; and (3) the 
indenture conforms to the requirements of §§ 310-318, 15 U.S.C. §§ 77jjj-77rrr. Judge Bechtle aptly 
described the operative provisions of the Act, §§ 310-318, as follows. 

Sections 310 through 318 form the core of the Act in that they outline the substantive duties that 
the indenture must impose on the trustee. These sections are of three types. The first type is proscriptive 
in nature, prohibiting certain terms. For example, § 315, 15 U.S.C. § 77000 (d), prohibits provisions in 
the indenture which would relieve or exculpate the trustee from liability for negligence. The second type 
of section is merely permissive in nature. An example of this type of section is § 315(a), 15 U.S.C. § 
77000 (a)(1), which states that the indenture may contain a provision relieving the trustee of liability 
except for the performance of such duties as are specifically set out in such indenture. 

The third type of section, and the most important for our purposes, is mandatory and prescriptive 
in nature. These sections begin with the phrase "indenture to be qualified shall provide" or "shall 
require." An example of this type of section is § 311, 15 U.S.C. § 77kkk, which states that the indenture 
shall require the trustee to establish certain accounts for the benefit of bond holders in the event the 



trustee also becomes a creditor of the issuer and the issuer defaults on the bonds. 

473 F. Supp. at 206. 

The SEC has no enforcement authority over the terms of the indenture once the registration 
statement becomes effective, and it cannot issue a stop order for violation of indenture provisions by the 
indenture trustee. After the effective date of the indenture the SEC’s role is limited to general rulemaking 
and investigation. 15 U.S.C. §§ 77ddd(c), (d), (e); 77eee(a), (c); 77ggg; 77sss; 77ttt. The Act contains 
criminal liability for certain willful violations and misrepresentations and express civil liability for any 
omission or misstatement in the filing documents. 

Enforcement of the terms of the indenture is left to the parties. The plaintiffs in this case contend 
that the Act necessarily allows for enforcement of the indenture in federal court to insure compliance with 
the Act. First Pennsylvania argues that, because the Act only mandates certain terms of the indenture in 
order for it to be qualified by the SEC, the remedy is contractual under state law and not one for federal 
jurisdiction. * * * 

There are several reasons why a finding of a federal cause of action is necessary and helpful to 
the purposes of the Act. First, the Act sought to attack a national problem in a uniform way. Congress 
believed that the "inadequacy [of indentures] presents a national problem which cannot be dealt with 
effectively by the States...." A necessary means of facilitating the national uniformity goal of the Act 
would be through enforcement of the indenture in a federal forum. It is hard to believe that Congress 
would have established uniform standards to govern indentures and then paradoxically have allowed the 
application of those standards to depend on the law of the state of the suit. The interpretation of the 
indenture provisions mandated by the Act does not depend on ordinary contract principles--the intent of 
the parties--but depends on an interpretation of the legislation. It would be contrary to the purposes of 
the Act to have the trustee held to certain standards in one state court and potentially different standards 
in another. Thus, federal court jurisdiction is necessary to achieve the uniform standards intended by the 
Act. * * * 

LAYTON, District Judge, dissents. * * * 

Elliott Associates v. J. Henry Schroder Bank & Trust Co. 

Untied States Court of Appeals, Second Circuit, 1988. 

838 F.2d 66. 

ALTIMARI, Circuit Judge. 

* * * Appellant Elliott Associates ("Elliott") was the holder of $525,000 principal amount of 10% 
Convertible Subordinated Debentures due June 1, 1990 (the "debentures") which were issued by 
Centronics Data Computer Corporation ("Centronics") pursuant to an indenture between Centronics and 
J. Henry Schroder Bank and Trust Company ("Schroder"), as trustee. Elliott’s debentures were part of an 
aggregate debenture offering by Centronics of $40,000,000 under the indenture which was qualified by 
the Securities Exchange Commission ("SEC") pursuant to the Act. 

The indenture and debentures provided, inter alia, that Centronics had the right to redeem the 
debentures "at any time" at a specified price, plus accrued interest, but the indenture also provided that, 
during the first two years following the issuance of the debentures, Centronics’ right to redeem was 
subject to certain conditions involving the market price of Centronics’ common stock. To facilitate its right 
to redeem the debentures, Centronics was required to provide written notice of a proposed redemption 
to the trustee and to the debenture holders. Section 3.01 of the indenture required that Centronics give 
the trustee 50-day notice of its intention to call its debentures for redemption, "unless a shorter notice 



shall be satisfactory to the [t]rustee." Section 3.03 of the indenture required Centronics to provide the 
debenture holders with "at least 15 days but not more than 60 days" notice of a proposed redemption. 

At the option of the debenture holders, the debentures were convertible into shares of 
Centronics’ common stock. In the event Centronics called the debentures for redemption, debenture 
holders could convert their debentures "at any time before the close of business on the last Business 
Day prior to the redemption date." Subject to certain adjustments, the conversion price was $3.25 per 
share. The number of shares issuable upon conversion could be determined by dividing the principal 
amount converted by the conversion price. Upon conversion, however, the debentures provided that "no 
adjustment for interest or dividends [would] be made." 

Debenture holders were to receive interest payments from Centronics semi-annually on June 1 
and December 1 of each year. Describing the method of interest payment, each debenture provided that 

[t]he Company will pay interest on the Debentures (except defaulted interest) to the persons who are 
registered Holders of Debentures at the close of business on the November 15 or May 15 next 
preceding the interest payment date. Holders must surrender Debentures to a Paying Agent to collect 
principal payments. 

To insure the primacy of the debenture holders’ right to receive interest, the indenture provided 
that "[n]otwithstanding any other provision of this Indenture, the right of the Holder of a Security to 
receive payment of... interest on the Security ... shall not be impaired." 

In early 1986, Centronics was considering whether to call its outstanding debentures for 
redemption. On March 12, 1986, Centronics’ Treasury Services Manager, Neil R. Gordon, telephoned 
Schroder’s Senior Vice President in charge of the Corporate Trust Department, George R. Sievers, and 
informed him of Centronics’ interest in redeeming the debentures. Gordon told Sievers that Centronics 
"was contemplating redemption" of all of its outstanding debentures, subject to SEC approval and 
fluctuations in the market for Centronics’ common stock. Specifically addressing the 50-day notice to the 
trustee requirement in section 3.01 of the indenture, Gordon asked Sievers how much time "Schroder 
would need once the SEC had Centronics’ registration materials and an actual redemption date could 
therefore be set." Sievers responded that "Schroder would only need [one] week" notice of the 
redemption. Sievers explained that this shorter notice would satisfy section 3.01 because Centronics 
was proposing a complete rather than a partial redemption, and because there were relatively few 
debenture holders. Sievers explained that the shorter notice therefore would provide it with sufficient 
time to perform its various administrative tasks in connection with the proposed redemption. 

Shortly thereafter, on March 20, 1986, Centronics’ Board of Directors met and approved a 
complete redemption of all of its outstanding debentures and designated May 16, 1986 as the 
redemption date. On April 4, 198642 days prior to the redemption--Centronics’ President, Robert 
Stein, wrote Schroder and informed the trustee that "pursuant to the terms of the Indenture, notice is 
hereby given that the Company will redeem all of its outstanding 10% Convertible Subordinated 
Debentures due June 1, 1990, on May 16, 1986." Centronics then proceeded to file registration materials 
with the SEC in order to receive clearance for the redemption. Schroder was furnished with copies of all 
the materials Centronics had filed with the SEC. 

On May 1, 1986, the SEC cleared the proposed redemption. On that same day, pursuant to 
section 3.03 of the indenture, Centronics gave formal notice of the May 16, 1986 redemption to the 
debenture holders. In a letter accompanying the Notice of Redemption, Centronics’ President explained 
that, as long as the price of Centronics’ common stock exceeded $3.75 per share, debenture holders 
would receive more value in conversion than in redemption. In the Notice of Redemption, debenture 
holders were advised, inter alia, that the conversion price of $3.25 per share, when divided into each 
$1,000 principal amount being converted, would yield 307.69 shares of Centronics common stock. 
Based upon the April 30, 1986 New York Stock Exchange closing price of $5 3/8 per share of 
Centronics’ common stock, each $1,000 principal amount of debenture was convertible into Centronics 
common stock having an approximate value of $1,653.83. Debenture holders were advised further that 



failure to elect conversion by May 15, 1986 would result in each $1,000 principal amount debenture 
being redeemed on May 16 for $1,146.11, which consisted of $1,000 in principal, $100 for the 10% 
redemption premium, and $46.11 in interest accrued from December 1, 1985 (the last interest payment 
date) to May 16, 1986 (the redemption date). Finally, the notice of redemption explained that accrued 
interest was not payable upon conversion: 

No adjustments for Interest or Dividends upon Conversion. No payment or adjustment will be made by or 
on behalf of the Company (i) on account of any interest accrued on any Debentures surrendered for 
conversion or (ii) on account of dividends, if any, on shares of Common Stock issued upon such 
conversion. Holders converting Debentures will not be entitled to receive the interest thereon from 
December 1, 1985 to May 16, 1986, the date of redemption. (emphasis in original). 

On May 15, 1986, the last day available for conversion prior to the May 16, 1986 redemption, 
Centronics’ common stock traded at $6 5/8 per share. At that price, each $1,000 principal amount of 
debentures was convertible into Centronics’ common stock worth approximately $2,038. Thus, it was 
clear that conversion at $2,038 was economically more profitable than redemption at $1,146.11. 
Debenture holders apparently recognized this fact because all the debenture holders converted their 
debentures into Centronics’ common stock prior to the May 16, 1986 redemption. 

Elliott filed the instant action on May 12, 1986 and sought an order from the district court 
enjoining the May 16, 1986 redemption. Elliott alleged in its complaint that Schroder and Centronics 
conspired to time the redemption in such a manner so as to avoid Centronics’ obligation to pay interest 
on the next interest payment date, i.e., June 1, 1986. This conspiracy allegedly was accomplished by 
forcing debenture holders to convert prior to the close of business on May 15, 1986. Elliott contended 
that, as part of this conspiracy, Schroder improperly waived the 50-day notice in section 3.01 of the 
indenture and thus allowed Centronics to proceed with the redemption as planned. Elliott claimed that 
Schroder waived the 50-day notice without considering the impact of that waiver on the financial 
interests of the debenture holders and that the trustee’s action in this regard constituted, inter alia, a 
breach of the trustee’s fiduciary duties. Finally, Elliott alleged that, had it not been for the trustee’s 
improper waiver, debenture holders would have been entitled to an additional payment of $1.2 million in 
interest from Centronics. * * * 

The central issue on this appeal is whether the district court properly held that the trustee was 
not obligated to weigh the financial interests of the debenture holders when it decided on March 12, 
1986 to waive Centronics’ compliance with section 3.01’s 50-day notice requirement. We agree with the 
district court’s conclusion that the trustee was under no such duty. See 655 F. Supp. at 1288-89. * * * 

Our analysis here is therefore limited to determining whether the trustee fulfilled its duties under 
the indenture. As set forth above, section 3.01 requires that, when the company intends to call its 
debentures for redemption, it must provide the trustee with 50-day notice of the redemption, "unless a 
shorter notice shall be satisfactory to the [t]rustee." Section 3.02 of the indenture sets forth the manner in 
which the trustee selects which debentures are to be redeemed when the company calls for a partial 
redemption. The American Bar Foundation’s Commentaries on Model Debenture Indenture Provisions 
(1971) (the "Commentaries") explains that "[n]otice of the Company’s election to redeem all the 
debentures need not be given to the Trustee since such a redemption may be effected by the Company 
without any action on the part of the Trustee...." Id. at § 11-3, p. 493. Thus, it appears that section 3.01’s 
notice requirement is intended for the trustee’s benefit to allow it sufficient time to perform the various 
administrative tasks in preparation for redemption. While compliance with a full notice period may be 
necessary in the event of partial redemption, the full notice may not be required in the event of a 
complete redemption. We find that, although the trustee may reasonably insist on the full 50-day notice 
in the event of a complete redemption, it nevertheless has the discretion to accept shorter notice when it 
deems such shorter notice satisfactory. * * * 

Questions and Notes 

1. In 1990, the Trust Indenture Act was amended to prohibit the indenture trustee from becoming 



a creditor of the issuer. A trustee, however, is not required to resign its position in the event of a conflict 
of interest unless there is a default under the trust indenture agreement. See Efrat Lev, The Indenture 
Trustee: Does It Really Protect Bondholders?, 8 U. Miami Bus. L. Rev. 47 (1999). 

2. Should trustees have more affirmative obligations to monitor these lending arrangements for 
the benefit of investors? 

COMMERCIAL PAPER 

Ch. 11 

Sec. 10 

Section 10. Commercial Paper 

Commercial paper is simply a loan with a term of no longer than nine months evidenced by a 
promissory note. Most commercial paper has a maturity of between thirty and ninety days, is negotiable 
in form, and is issued as a discount note. It is an unsecured obligation; therefore, unless otherwise 
agreed, the lender is dependent entirely upon the ability of the issuing corporation to repay the debt from 
its general revenues on a timely basis. Issuers of commercial paper (borrowers) may be industrial 
corporations or other large institutions, including commercial banks. 

"Direct paper" is commercial paper issued directly by the company that is borrowing the funds. 
"Dealer paper" is placed by dealers. The dealer usually acts as principal, purchases the paper for its own 
account from the issuer, and resells it at a discount. There is an active market in commercial paper 
because it is a popular short term investment for excess funds. 

The use of commercial paper for short-term credit has, in some cases, replaced business 
borrowers’ typical reliance on a bank line of credit. Thus, the commercial paper market presents a 
challenge to banks’ traditional credit intermediation function. Banks, however, participate in this market 
as issuers, dealers, brokers, and purchasers. 

Ryder International Corp. v. First American National Bank 

United States Court of Appeals, Eleventh Circuit, 1991. 

943 F.2d 1521. 

ENGEL, Senior Circuit Judge. 

On August 16, 1989, Ryder International Corporation filed suit in district court against First 
American National Bank, asserting violations of both federal and state securities laws, among other 
claims. The claims arose from the purchase by Ryder of approximately $400,000 of commercial paper 
issued by Integrated Resources, Inc., a publicly held company which defaulted on its commercial paper 
obligations in June of 1989. The Integrated commercial paper was one of a dozen or so securities 
offered by First American to those customers seeking higher returns than the yield produced by interest 
bearing instruments. 

Ryder voluntarily dismissed all of its claims except one, which is based on section 12(2) of the 
Securities Act of 1933 and section 8-6-19(a) of the Alabama blue sky laws. After extensive discovery, 
the district court granted summary judgment for First American. The court concluded that the bank’s 
conduct of providing financial information concerning the available commercial paper for sale by others 
and its mechanical act of executing Ryder’s orders did not make the bank an "offeror" or a "seller" under 
section 12(2). For the reasons that follow, we affirm. 

Ryder is a manufacturing business which regularly makes short-term investments to earn 



interest on its excess cash. At the beginning of Ryder’s banking relationship with First American in 1987, 
Frank Ryder, the President of Ryder, briefly and orally gave First American "investment criteria" 
suggesting GMAC as an example of the desired type of commercial paper Ryder would later purchase 
through Wallace Case, a Vice President of Ryder, whom Frank Ryder trusted "to look after my interests." 
Frank Ryder also told the First American executives he met with that he "wasn’t looking for any more risk 
than GMAC" of which he had little knowledge. Frank Ryder had no more documented involvement with 
Ryder’s investments. The company has no written guidelines regarding Ryder’s investments. Besides 
granting plenary authority to Wallace Case to make the investments, Frank Ryder retained Leo Krupp, a 
business consultant, to advise but not control Case with regard to the making and monitoring of 
investments. Over time, from 1984 to 1989, Case used millions of dollars of Ryder’s excess money to 
make short term investments through several different institutions. 

On two occasions, March 20, 1989 and April 19, 1989, Ryder (through Wallace Case) used First 
American to buy commercial paper issued by Integrated which would pay $400,000 at maturity in June, 
1989. First American, in turn, bought the paper for Ryder from Drexel Lambert, the underwriter and 
exclusive dealer for Integrated. The issuer, Integrated, was at that time a New York Stock Exchange 
listed company, required by the Security Exchange Act to file and publicly disseminate annual, quarterly, 
and other periodic reports and information about its business. * * * 

VVhen a broker is an agent of the purchaser of the securities, he is in reality buying on behalf of 
the purchaser (rather than selling on behalf of the owner if he were an agent of the owner). See Merrill 
Lynch, Pierce, Fenner & Smith, Inc. v. Cheng, 697 F. Supp. 1224, 1228-29 (D.D.C.1988) ("Although it 
has been held that a ’seller’ under § 12(2) is not necessarily just a person who conveys title and no one 
else, there is no reading of the statute that would broaden its application to the broker/defendant who 
buys on behalf of a customer/plaintiff.") (emphasis in original). "[A] broker executes orders for the 
purchase or sale of securities solely as agent," and if done on behalf of the buyer "it is the customer, 
rather than the [bank] who bears the risk of loss." Securities Indus. Ass’n, 468 U.S. at 218 & n. 18. We 
note that "risk of loss" is one of the criteria for determining ownership. As we find that First American did 
not pass title to the Integrated paper, something more than simple execution of Ryder’s orders is 
required for defendant to fall within the ambit of section 12(2). * * * [As First American was neither a 
"seller" nor "offeror" of commercial paper within the civil liability provisions of the Securities Act of 1933, 
summary judgment in favor of First American was affirmed.] 

Questions and Notes 

1. Before the adoption of the Gramm-Leach-Bliley (GLBA), the Supreme Court held that the 
Glass-Steagall Act prevented banks from distributing commercial paper for their corporate customers. 
Securities Industry Ass’n v. Board of Governors of the Federal Reserve System, 468 U.S. 137 (1984). 
An appeals court later held that a bank could distribute commercial paper on an agency basis. Securities 
Industry Ass’n v. Board of Governors of the Federal Reserve System, 807 F.2d 1052 (D.C. Cir. 1986), 
cert. denied, 483 U.S. 1005 (1987). GLBA ensures that banks may participate in the commercial paper 
business and that they may do so under one of the carve outs for banks from broker-dealer registration. 

2. Are you aware that your money market fund probably invests in commercial paper on your 
behalf?. 

3. Because of its short term nature and the high credit ratings required of its issuers, commercial 
paper is usually viewed as a safe investment. Are you familiar with the bankruptcy of the Penn Central 
railroad a number of years ago? Its highly rated commercial paper, which had been issued in large 
amounts, went into default. 

4. A reduction in the credit rating of a company issuing commercial paper may preclude its 
access to the commercial paper market. Banks, therefore, provide standby credit lines for such events. 
VVhat danger does this present for the banks? 



5. A credit crunch in the summer of 2007 raised concerns that commercial paper offerings might 
be difficult to complete. Carrick Mollenkamp, In Tight Market, Banks Woo Buyers for Commercial Paper, 
Wall St. J., Sept. 10, 2007. 
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Chapter Twelve 

DERIVATIVES 

Section 1. Introduction to Derivatives 

Derivatives are instruments whose value "derives" from the price of an underlying asset or object 
of value. These instruments include forwards, futures, options and swaps. Like other businesses, many 
banks use derivative transactions to hedge against investment risks. For example, a bank is subject to 
interest rate risk if it funds fixed-interest-rate loans with deposits whose interest costs float with market 
rates. A bank that has such an interest rate exposure from floating rates for funds it has borrowed may 
seek to offset that risk with a futures contract. In the event of interest rate changes, the bank may have a 
loss from increased interest rate payments, but that loss will be offset by profits from the futures position. 
Hedging and dealing in derivatives is an important part of the banking business as exemplified by the 
fact that the notional value of derivative contracts held by insured institutions in 2007 was $153 trillion. 

Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran 

Supreme Court of the United States, 1982. 

456 U.S. 353. 

Mr. Justice STEVENS delivered the opinion of the Court. 

* * * Prior to the advent of futures trading, agricultural products generally were sold at central 
markets. When an entire crop was harvested and marketed within a short timespan, dramatic price 
fluctuations sometimes created severe hardship for farmers or for processors. Some of these risks were 
alleviated by the adoption of quality standards, improvements in storage and transportation facilities, and 
the practice of "forward contracting"-the use of executory contracts fixing the terms of sale in advance of 
the time of delivery. 

When buyers and sellers entered into contracts for the future delivery of an agricultural product, 
they arrived at an agreed price on the basis of their judgment about expected market conditions at the 
time of delivery. Because the weather and other imponderables affected supply and demand, normally 
the market price would fluctuate before the contract was performed. A declining market meant that the 
executory agreement was more valuable to the seller than the commodity covered by the contract; 
conversely, in a rising market the executory contract had a special value for the buyer, who not only was 
assured of delivery of the commodity but also could derive a profit from the price increase. 

The opportunity to make a profit as a result of fluctuations in the market price of commodities 
covered by contracts for future delivery motivated speculators to engage in the practice of buying and 
selling "futures contracts." A speculator who owned no present interest in a commodity but anticipated a 
price decline might agree to a future sale at the current market price, intending to purchase the 
commodity at a reduced price on or before the delivery date. A "short" sale of that kind would result in a 
loss if the price went up instead of down. On the other hand, a price increase would produce a gain for a 
"long" speculator who had acquired a contract to purchase the same commodity with no intent to take 



delivery but merely for the purpose of reselling the futures contract at an enhanced price. 

In the 19th century the practice of trading in futures contracts led to the development of 
recognized exchanges or boards of trade. At such exchanges standardized agreements covering 
specific quantities of graded agricultural commodities to be delivered during specified months in the 
future were bought and sold pursuant to rules developed by the traders themselves. Necessarily the 
commodities subject to such contracts were fungible. For an active market in the contracts to develop, it 
also was essential that the contracts themselves be fungible. 

The exchanges therefore developed standard terms describing the quantity and quality of the 
commodity, the time and place of delivery, and the method of payment; the only variable was price. The 
purchase or sale of a futures contract on an exchange is therefore motivated by a single factor-the 
opportunity to make a profit (or to minimize the risk of loss) from a change in the market price. 

The advent of speculation in futures markets produced well-recognized benefits for producers 
and processors of agricultural commodities. A farmer who takes a "short" position in the futures market 
is protected against a price decline; a processor who takes a "long" position is protected against a price 
increase. Such "hedging" is facilitated by the availability of speculators willing to assume the market risk 
that the hedging farmer or processor wants to avoid. The speculators’ participation in the market 
substantially enlarges the number of potential buyers and sellers of executory contracts and therefore 
makes it easier for farmers and processors to make firm commitments for future delivery at a fixed price. 
The liquidity of a futures contract, upon which hedging depends, is directly related to the amount of 
speculation that takes place. 

Persons who actually produce or use the commodities that are covered by futures contracts are 
not the only beneficiaries of futures trading. The speculators, of course, have opportunities to profit from 
this trading. Moreover, futures trading must be regulated by an organized exchange. In addition to its 
regulatory responsibilities, the exchange must maintain detailed records and perform a clearing function 
to discharge the offsetting contracts that the short or long speculators have no desire to perform. The 
operation of the exchange creates employment opportunities for futures commission merchants, who 
solicit orders from individual traders, and for floor brokers, who make the actual trades on the floor of the 
exchange on behalf of futures commission merchants and their customers. The earnings of the persons 
who operate the futures market-the exchange itself, the clearinghouse, the floor brokers, and the futures 
commission merchants-are financed by commissions on the purchase and sale of futures contracts 
made over the exchange. 

Thus, in a broad sense, futures trading has a direct financial impact on three classes of persons. 
Those who actually are interested in selling or buying the commodity are described as "hedgers"; their 
primary financial interest is in the profit to be earned from the production or processing of the commodity. 
Those who seek financial gain by taking positions in the futures market generally are called "speculators" 
or "investors"; without their participation, futures markets "simply would not exist.’’1 Finally, there are the 
futures commission merchants, the floor brokers, and the persons who manage the market; they also 
are essential participants, and they have an interest in maximizing the activity on the exchange. The 
petitioners in these cases are members of this third class whereas their adversaries, the respondents, 
are speculators or investors. 

Because Congress has recognized the potential hazards as well as the benefits of futures 
trading, it has authorized the regulation of commodity futures exchanges for over 60 years. In 1921 it 
enacted the Future Trading Act, 42 Stat. 187, which imposed a prohibitive tax on grain futures 
transactions that were not consummated on an exchange designated as a "contract market" by the 
Secretary of Agriculture.The 1921 statute was held unconstitutional as an improper exercise of the 
taxing power in Hill v. Wallace, 259 U.S. 44 (1922), but its regulatory provisions were promptly reenacted 
in the Grain Futures Act, 42 Stat. 998, and upheld under the commerce power in Chicago Board of 

1Citigroup’s initial existence was authorized under 12 U.S.C. § 1842(a) for a two-year period to permit 
divestiture of the Citigroup subsidiaries which were engaged in activities not "closely related to banking." 



Trade v. Olsen, 262 U.S. 1 (1923). Under the original legislation, the principal function of the Secretary 
was to require the governors of a privately organized exchange to supervise the operation of the market. 
Two of the conditions for designation were that the governing board of the contract market prevent its 
members from disseminating misleading market information and prevent the "manipulation of prices or 
the cornering of any grain by the dealers or operators upon such board." The requirement that 
designated contract markets police themselves and the prohibitions against disseminating misleading 
information and manipulating prices have been part of our law ever since. 

In 1936 Congress changed the name of the statute to the Commodity Exchange Act, enlarged 
its coverage to include other agricultural commodities, and added detailed provisions regulating trading 
in futures contracts. Commodity Exchange Act, ch. 545, 49 Stat. 1491. Among the significant new 
provisions was § 4b, prohibiting any member of a contract market from defrauding any person in 
connection with the making of a futures contract, and § 4a, authorizing a commission composed of the 
Secretary of Agriculture, the Secretary of Commerce, and the Attorney General to fix limits on the 
amount of permissible speculative trading in a futures contract. The legislation also required registration 
of futures commission merchants and floor brokers. 

In 1968 the CEA again was amended to enlarge its coverage and to give the Secretary 
additional enforcement authority. Act of Feb. 19, 1968, 82 Stat. 26. The Secretary was authorized to 
disapprove exchange rules that were inconsistent with the statute, and the contract markets were 
required to enforce their rules; the Secretary was authorized to suspend a contract market or to issue a 
cease-and-desist order upon a showing that the contract market’s rules were not being enforced. In 
addition, the criminal sanctions for price manipulation were increased significantly, and any person 
engaged in price manipulation was subjected to the Secretary’s authority to issue cease-and-desist 
orders for violations of the CEA and implementing regulations. 

In 1974, after extensive hearings and deliberation, Congress enacted the Commodity Futures 
Trading Commission Act of 1974.88 Stat. 1389. Like the 1936 and the 1968 legislation, the 1974 
enactment was an amendment to the existing statute that broadened its coverage and increased the 
penalties for violation of its provisions. The Commission was authorized to seek injunctive relief, to alter 
or supplement a contract market’s rules, and to direct a contract market to take whatever action deemed 
necessary by the Commission in an emergency. The 1974 legislation retained the basic statutory 
prohibitions against fraudulent practices and price manipulation, as well as the authority to prescribe 
trading limits. The 1974 amendments, however, did make substantial changes in the statutory scheme; 
Congress authorized a newly created Commodities Futures Trading Commission to assume the powers 
previously exercised by the Secretary of Agriculture, as well as certain additional powers. The enactment 
also added two new remedial provisions for the protection of individual traders. The newly enacted § 
5a(11 ) required every contract market to provide an arbitration procedure for the settlement of traders’ 
claims of no more than $15,000. And the newly enacted § 14 authorized the Commission to grant 
reparations to any person complaining of any violation of the CEA, or its implementing regulations, 
committed by any futures commission merchant or any associate thereof, floor broker, commodity 
trading adviser, or commodity pool operator. This section authorized the Commission to investigate 
complaints and, "if in its opinion the facts warrant such action," to afford a hearing before an 
administrative law judge. Reparations orders entered by the Commission are subject to judicial review. 

The latest amendments to the CEA, the Futures Trading Act of 1978, 92 Stat. 865, again 
increased the penalties for violations of the statute.The enactment also authorized the States to bring 
parens patriae actions, seeking injunctive or monetary relief for certain violations of the CEA, 
implementing regulations, or Commission orders. 

Like the previous enactments, as well as the 1978 amendments, the Commodity Futures 
Trading Commission Act of 1974 is silent on the subject of private judicial remedies for persons injured 
by a violation of the CEA. 

In the four cases before us, the allegations in the complaints filed by respondents are assumed 
to be true. The first involves a complaint by customers against their broker. The other three arise out of a 



malfunction of the contract market for futures contracts covering the delivery of Maine potatoes in May 
1976, "’when the sellers of almost 1,000 contracts failed to deliver approximately 50,000,000 pounds of 
potatoes, resulting in the largest default in the history of commodities futures trading in this country.’ ,,2,, 

One of the futures contracts traded on the New York Mercantile Exchange provided for the 
delivery of a railroad car lot of 50,000 pounds of Maine potatoes at a designated place on the Bangor 
and Aroostook Railroad during the period between May 7, 1976, and May 25, 1976. Trading in this 
contract commenced early in 1975 and terminated on May 7, 1976. On two occasions during this trading 
period the Department of Agriculture issued reports containing estimates that total potato stocks, and 
particularly Maine potato stocks, were substantially down from the previous year. This information had 
the understandable consequences of inducing investors to purchase May Maine potato futures contracts 
(on the expectation that they would profit from a shortage of potatoes in May) and farmers to demand a 
higher price for their potatoes on the cash market. 

To counteract the anticipated price increases, a group of entrepreneurs described in the 
complaints as the "short sellers" formed a conspiracy to depress the price of the May Maine potato 
futures contract. The principal participants in this "short conspiracy" were large processors of potatoes 
who then were negotiating with a large potato growers association on the cash market. The conspirators 
agreed to accumulate an abnormally large short position in the May contract, to make no offsetting 
purchases of long contracts at a price in excess of a fixed maximum, and to default, if necessary, on 
their short commitments. They also agreed to flood the Maine cash markets with unsold potatoes. This 
multifaceted strategy was designed to give the growers association the impression that the supply of 
Maine potatoes would be plentiful. On the final trading day the short sellers had accumulated a net short 
position of almost 1,900 contracts, notwithstanding a Commission regulation limiting their lawful net 
position to 150 contracts. They did, in fact, default. 

The trading limit also was violated by a separate group described as the "long conspirators." 
Aware of the short conspiracy, they determined that they not only could counteract its effects but also 
could enhance the price the short conspirators would have to pay to liquidate their short positions by 
accumulating an abnormally large long position--at the close of trading they controlled 911 long 
contracts--and by creating an artificial shortage of railroad cars during the contract delivery period. 
Because the long conspirators were successful in tying up railroad cars, they prevented the owners of 
warehoused potatoes from making deliveries to persons desiring to perform short contracts.3 

Respondents are speculators who invested long in Maine futures contracts. Allegedly, if there 
had been no price manipulation, they would have earned a significant profit by reason of the price 
increase that free market forces would have produced. * * * 

We granted certiorari. 450 U.S. 910, (1981). For the purpose of considering the question 
whether respondents may assert an implied cause of action for damages, it is assumed that each of the 
petitioners has violated the statute and thereby caused respondents’ alleged injuries. * * * 

In determining whether a private cause of action is implicit in a federal statutory scheme when 
the statute by its terms is silent on that issue, the initial focus must be on the state of the law at the time 
the legislation was enacted. More precisely, we must examine Congress’ perception of the law that it 
was shaping or reshaping. When Congress enacts new legislation, the question is whether Congress 
intended to create a private remedy as a supplement to the express enforcement provisions of the 
statute. When Congress acts in a statutory context in which an implied private remedy has already been 
recognized by the courts, however, the inquiry logically is different. Congress need not have intended to 

2At the time of publication, the authors were the General Counsel and Associate General Counsel of 
Bank of America Corporation. 
3[n. 14] Because we find an actual conflict between federal and state law, we need not decide whether 
the HOLA or the Board’s regulations occupy the field of due-on-sale law or the entire field of federal 
savings and loan regulation. 



create a new remedy, since one already existed; the question is whether Congress intended to preserve 
the pre-existing remedy. * * * 

Prior to the comprehensive amendments to the CEA enacted in 1974, the federal courts 
routinely and consistently had recognized an implied private cause of action on behalf of plaintiffs 
seeking to enforce and to collect damages for violation of provisions of the CEA or rules and regulations 
promulgated pursuant to the statute. * * * 

The inference that Congress intended to preserve the pre-existing remedy is compelling. As the 
Solicitor General argues on behalf of the Commission as amicus curiae, the private cause of action 
enhances the enforcement mechanism fostered by Congress over the course of 60 years. In an 
enactment purporting to strengthen the regulation of commodity futures trading, Congress evidenced an 
affirmative intent to preserve this enforcement tool. It removed an impediment to exchange rulemaking 
caused in part by the implied private remedy not by disapproving that remedy but rather by giving the 
Commission the extraordinary power to supplement exchange rules. And when several Members of 
Congress expressed a concern that the exclusive-jurisdiction provision, which was intended only to 
consolidate federal regulation of commodity futures trading in the Commission, might be construed to 
affect the implied cause of action as well as other court actions, Congress acted swiftly to dispel any 
such notion. Congress could have made its intent clearer only by expressly providing for a private cause 
of action in the statute. In the legal context in which Congress acted, this was unnecessary. * * * 

The judgments of the Courts of Appeals are affirmed. 

Justice POWELL, with whom THE CHIEF JUSTICE, Justice REHNQUIST, and Justice 
O’CONNOR join, dissents. * * * 

Following the decision of the Supreme Court in Curran, Congress acted to restrict the availability 
of a private right of action in federal courts under the Commodity Exchange to those most directly injured 
by a violation. 7 U.S.C. § 25.4 

Until the end of the twentieth century, commodity futures transactions were regulated principally 
by the Commodity Futures Trading Commission (CFTC) under the Commodity Exchange Act. That 
legislation required all futures contracts to be traded on a regulated "contract market" such as the 
Chicago Mercantile Exchange. The Act was crafted for the regulation of agricultural products, but today 
most futures trading involves financial products such as interest rates, stock indexes, and now even 
individual stocks. Institutions found that the standardized terms in these contracts (e.g., delivery date, 
amount and point of delivery) and the rigid trading requirements imposed by the CFTC did not always 
comport with the needs of institutional traders. This led to the development of hybrid or "over-the-counter 
derivatives." For the most part, however, these contracts are simply derivations of the traditional option 
or futures contract. 

Group of Thirty Global Derivatives Study Group Derivatives: Practices and Principles 

July 1993. 

* * * In the most general terms, a derivatives transaction is a bilateral contract or payments 
exchange agreement whose value derives, as it name implies, from the value of an underlying asset or 
underlying reference rate or index. Today, derivatives transactions cover a broad range of 
"underlyings"--interest rates, exchange rates, commodities, equities, and other indices. 

In addition to privately negotiated, global transactions, derivatives also include standardized 

4[,] At one point in today’s opinion, the Court states that "we need not decide whether the HOLA or the 
Board’s regulations occupy ... the entire field of federal savings and loan regulation." Ante, at 159, n. 14. 



futures and options on futures that are actively traded on organized exchanges, and securities such as 
call warrants. The term "derivative" also is used by some observers to refer to a wide variety of debt 
instruments that have payoff characteristics reflecting embedded derivatives, or have option 
characteristics, or are created by "stripping" particular components of other instruments such as principal 
or interest payments. 

The array of derivatives contracts is not as complex as it first appears. Every derivative 
transaction can be built up from two simple and fundamental types of building blocks: forwards and 
options. Forward-based transactions include forwards and swap contracts, as well as exchange-traded 
futures. Option-based transactions include privately negotiated, OTC options (including caps, floors, 
collars, and options on forward and swap contracts) and exchange-traded options on futures. Diverse 
types of derivatives are created by combining the building blocks in different ways, and by applying 
these structures to a wide range of underlying assets, rates, or indices. * * * 

The simplest derivative is the forward contract. A forward contract obligates one counterparty to 
buy, and the other to sell, a specific underlying at a specific price, amount, and date in the future. 
Forward markets exist for a multitude of underlyings, including the traditional agricultural or physical 
commodities, as well as currencies (referred to as foreign exchange forwards) and interest rates 
(referred to as forward rate agreements or "FRAs"). The change in the value of a forward contract is 
roughly proportional to the change in the value of its underlying. This distinguishes forward-based 
derivatives from option-based derivatives, which have a different payoff profile. 

Forward contracts are customized with terms and conditions tailored to fit the particular 
business, financial, or risk management objectives of the counterparties. Negotiations often take place 
with respect to contract size, delivery grade, delivery locations, delivery dates, and credit terms. 
Forwards, in other words, are not standardized. 

Forward contracts create credit exposures. Since the value of the contract is conveyed only at 
maturity, the parties are exposed to the risk of default during the life of the contract. The credit risk is two- 
sided. Only the party for whom the contract has a positive mark-to-market value can suffer a loss; but, 
since either party can ultimately end up in this situation, each party must evaluate the creditworthiness of 
its counterparty. 

Since these contracts are typically large and the potential credit risk may be significant, the 
counterparties to forward contracts are usually corporations, financial institutions, institutional investors, 
or government entities. 

As the name implies, a swap transaction obligates the two parties to the contract to exchange a 
series of cash flows at specified intervals known as payment or settlement dates. The cash flows of a 
swap are either fixed, or calculated for each settlement date by multiplying the quantity of the underlying 
(notional principle) by specified reference rates or prices. Depending upon the type of underlying, the 
great majority of these transactions are classified into interest rate, currency, commodity, or equity 
swaps. Except for currency swaps, the notional principal is used to calculate the payment stream but not 
exchanged. Interim payments are generally netted, with the difference being paid by one party to the 
other. 

Swaps, like forwards, are bilateral agreements between sophisticated, institutional participants; 
they are entered into through private negotiations and give rise to credit exposures. Swaps are tailored, 
like forwards, to meet the specific risk management needs of the counterparties. 

The cash flows from a swap can be decomposed into equivalent cash flows from a bundle of 
simpler forward contracts. Interest rate and currency swaps can also be analyzed in economic terms as 
back-to-back or parallel loans. Both of these decompositions have important implications for pricing and 
hedging. They imply pricing relationships and related arbitrage opportunities among swaps, forwards, 
and futures contracts and between derivatives in general and various cash market instruments. They 
also suggest the many ways in which the market risk of swaps can be hedged. For example, 



combinations of long and short positions in government or corporate securities, exchange-traded interest 
rate futures, or forward rate agreements can be used to hedge swap exposure--and vice versa. 

The basic form of a futures contract is similar to that of a forward contract: a futures contract 
obligates its owner to buy a specified underlying at a specified price on the contract maturity date (or 
settle the value for cash). The payoff, or market risk, profile facing the owner of a futures contract is also 
similar to that of a forward contract. The volume of the newer financial futures contracts involving interest 
rates, currencies and equity indices now dwarfs the volume in traditional agricultural contracts. 

Despite the similarity in payoff profiles, important economic differences distinguish futures from 
forwards and swaps. First, the contract terms of futures describing the quantity and quality of the 
underlying, the time and place of delivery, and the method of payment are fully standardized. Price is the 
only variable left to be determined. This standardization extends to the credit risk of futures. Credit risk is 
greatly reduced by marking the contract to market with daily (or more frequent) settling up of changes in 
value, and by requiring buyers and sellers alike to post margin as collateral for these settlement 
payments. This full standardization leads to fungibility-that is, contracts of the same maturity are perfect 
substitutes. These characteristics are designed to facilitate anonymous trading in an active and liquid 
exchange market. 

Second, futures differ from forwards and swaps in that contractual obligations under futures 
contracts are entered into directly with the exchange clearinghouse and are generally satisfied through 
offset-the cancellation of an existing futures position through the acquisition of an equal but opposite 
position that leaves the clearinghouse with zero net exposures. The right to offset allows futures 
participants to readily cut their losses or take their profits, without negotiating with counterparties,s 

Finally, the anonymous nature of futures trading and the relatively small contract size makes 
futures contracts accessible to members of the general public, including retail speculators, who are 
unable to transact in forwards and swaps. 

The other derivatives building block is the option contract. In exchange for payment of a 
premium, an option contract gives the option holder the right but not the obligation to buy or sell the 
underlying (or settle the value for cash) at a price, called the strike price, during a period or on a 
specified date. Thus, the owner of the option can choose not to exercise the option and let it expire. The 
buyer benefits from favorable movements in the price of the underlying but is not exposed to 
corresponding losses. 

Privately negotiated options exist on a multitude of underlyings, such as bonds, equities, 
currencies and commodities, and even swaps. Options also can be structured as securities such as 
warrants or can be embedded in securities such as certain commodity or equity-linked bonds with option- 
like characteristics. 

Much as forwards can be bundled to create swaps, options can be bundled to create other 
option-based contracts called caps, floors, and collars. Like interest rate swaps, caps, floors, and collars 
are generally medium-to long-term transactions. A notional principal is used to calculate periodic cash 
flows. The buyer of the cap pays a premium, normally at inception. At each payment date, the seller 
must pay the buyer an amount based on the difference, if positive, between the reference and strike 
price (cap). A cap therefore protects a floating-rate borrower against a rise in interest rates. A floor 
contract is the opposite of a cap in that payment is made only if the difference is negative. A floor 
therefore protects a floating-rate investor against a decline in interest rates. Buying a collar is equivalent 
to buying a cap and selling a floor. 

A swaption (or swap option) is an option on a swap. It gives the buyer the right, but not the 
obligation, to enter into a specified swap contract at a future date. In this case, the asset underlying the 
option contract is another derivatives transaction (i.e., a swap). A borrower can buy protection against 

~A federal charter was available in the District of Columbia prior to 1978. 



the effect of a general rise in interest rates through the purchase of an option to enter into an interest 
rate swap. Swaptions now play an important role in the management of corporate debt, especially 
callable debt. 

Options on futures contracts are to OTC options what futures contracts are to forward contracts 
and swaps. They have similar payoff profiles but differ from OTC options in that they are fully 
standardized (including credit terms), can be cancelled through offset, and can be traded by the general 
public. 

The participants in derivatives activity can be divided into two groups--end-users and dealers. 
End-users consist of corporations, governmental entities, institutional investors, and financial institutions. 
Dealers consist mainly of banks and securities firms, with a few insurance companies and highly rated 
corporations (mainly energy firms) having recently joined the ranks. An institution may participate in 
derivatives activity both as an end-user and a dealer. For example, a money-center bank acts as an end- 
user when it uses derivatives to take positions as part of its proprietary trading or for hedging as part of 
its asset and liability management. It acts as a dealer when it quotes bids and offers and commits capital 
to satisfying customers’ demands for derivatives. 

Derivatives permit end-users and dealers to identify, isolate, and manage separately the 
fundamental risks and other characteristics that are bound together in traditional financial instruments. 
Desired combinations of cash flow, interest rate, currency, liquidity, and market source characteristics 
can be achieved largely by separable choices, each independent of the underlying cash market 
instrument. As a result, management is able to think and act in terms of fundamental risks. * * * 

Global derivatives are now used widely by financial institutions to manage the interest rate and 
foreign exchange risk arising from a variety of activities. Eighty-four percent of the financial institutions 
responding to the Survey indicate that they use derivatives for hedging market risks arising from new 
financings, 77% use them to manage their existing assets and liabilities, 39% use them to offset option 
positions embedded in the institution’s assets and liabilities, 39% use them to hedge transaction 
exposures, and 46% use them to hedge translation exposures. 

Early in the evolution of OTC derivatives, financial institutions-including investment banks, 
commercial banks, merchant banks, and independent broker/dealers-acted for the most part as brokers 
finding counterparties with offsetting requirement with regard to notional amount, currencies, type of 
interest to be paid, frequency of payments, and maturity. They then negotiated on behalf of the two 
parties. Acting as agent or broker for a fee, the institutions took no principal position in the transactions 
and, hence, were not exposed to credit or market risk. * * * 

Dealing in derivatives has tended to concentrate among principals possessing not only the 
requisite technology and know-how but also ample capital and credit appraisal experience. Banks have 
become the dominant derivatives players, but they hold no monopoly. Securities firms, insurance 
companies, and highly rated corporates (especially in the energy area) are deploying capital and credit 
experience to run swap books to profit from both dealing and position-taking activity. 

The credit standing of the dealer is very important. Several dealers have created special 
purpose derivatives product companies which benefit from the support of a strong parent or shareholder. 
Some dealers have established separately capitalized triple-A rated, derivatives vehicles. 

The risks to end-users and dealers involved in derivatives can be broadly categorized as market, 
credit, operation, and legal. These risks are of the same type that banks and securities firms have faced 
in their traditional limes of business-taking deposits and making loans, or purchasing and financing 
securities positions. The risks of derivatives, in other words, are not new. The management of 
derivatives activities, however, is more complex than it is for some of the traditional banking products. 
For derivatives activities, dealers have developed sophisticated risk management systems. 

Some other banking products, such as residential mortgages with prepayment options, require a 



similarly sophisticated approach to risk management. An important by-product of derivatives activities 
has been that the knowledge dealers have gained about the assessment and management of risk has 
flowed out of derivatives groups into other areas, improving the general risk management techniques 
and policies of many firms. * * * 

Questions and Notes 

1. Can you explain the difference between a forward and a futures contract? Between a futures 
contract and an options contract? 

2. What is the difference between a put option and a call option? Between a "short" and a "long" 
transaction? 

3. What is the difference between a European option, an American option, and a Bermuda 
option? 

4. What do you think caused the shift from agriculturally based futures trading to financial 
instruments? Note that futures trading fell under the jurisdiction of the agricultural committees in 
Congress because of its historical precedents. Do you think these committees have the requisite 
expertise or interest in regulating what are now largely financial based instruments? 

BANKS ENTER THE DERIVATIVES BUSINESS 

Ch. 12 
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39 Bus. Law. 1719 (1984). 

* * * Futures contracts on stock indexes, Treasury bills, Eurodollars and Government National 
Mortgage Association (GNMA) commitments have attracted a whole new range of participants in the 
commodity futures industry, including banks and other financial institutions. It has been stated that 
"banks and corporations throughout the world are actively using these contracts to minimize their 
exchange rate and interest rate risks" and "[e]very major bank in the United States will be trading these 
contracts." * * * 

Commodity futures contracts are traded on margin, a concept that should not be confused with 
the use of margin in the securities industry. Margins for commodity futures contracts are good-faith 
deposits of money, designed to assure that the parties will perform upon their obligations under the 
contract. In contrast, margin in the securities industry is used as a limitation on the amount of credit that 
can be extended. Margin for a commodity futures contract represents only a small percentage of the 
purchase price of the contract, often less than ten percent. This permits a high degree of leverage and is 
therefore attractive to speculators seeking large profits with a recognition of the commensurate risk 
involved. * * * 

In recent years, the emphasis in futures trading has shifted from agricultural commodities to the 
so-called "financial futures.’ .... These include contracts on underlying securities such as stock index 
futures, GNMA pass-through certificates, and treasury obligations as well as on stock indexes. Simply 
stated, stock-index futures involve the purchase or sale of a theoretical portfolio of stocks contained in a 
securities index such as Standard & Poor’s, allowing speculators, in effect, to purchase a diversified 
portfolio reflecting overall price movements in the market and permitting institutions to hedge their stock 



portfolios against market declines. Other financial futures such as GNMAs, commercial paper, 
Eurodollars, and Treasury bills may be used to speculate or to hedge against the risk of loss from 
interest-rate fluctuations. * * * 

On November 2, 1976, the Comptroller of the Currency (Comptroller) published Banking Circular 
No. 79, which authorized national banks to engage in commodity futures trading in a limited manner. 
Specifically, national banks were allowed to participate in trading of GNMA mortgage futures on the 
Chicago Board of Trade and Treasury bill futures on the International Monetary Market in Chicago in 
"order to reduce the risk of interest rate fluctuation in the corresponding cash markets .... ’ .... 

The proliferation of futures contracts and their apparent popularity with banks and other financial 
institutions continued to concern the Board of Governors of the Federal Reserve System (FRB) and the 
Department of the Treasury after the issuance of Circular No. 79. Specifically, these agencies were 
concerned that these futures contracts could represent a threat to the financial stability of banks and the 
effective performance of the cash market for treasury securities. Therefore, in 1978, the Treasury and 
the FRB conducted a study (Treasury Study) on the use and effects of financial futures. 

The Treasury Study found that many major financial institutions that had previously dealt in or 
traded treasury securities and other financial instruments had also begun to promote and trade financial 
futures. After first trading for their own account, the Treasury Study found that these firms had begun to 
service the needs of their customers as well, including banks, savings and loan associations and other 
financial and nonfinancial firms. The Treasury Study also found numerous advantages in trading 
commodity futures contracts. Among other things, futures markets allowed strangers to trade with each 
other without concern about their creditworthiness, that is, the credit risk was obviated by the 
clearinghouse guarantee. * * * 

On July 1, 1982, the FRB approved the application of J.P. Morgan & Co., Inc. to establish a 
subsidiary registered with the CFTC as a futures commission merchant (FCM). The subsidiary, Morgan 
Futures Corp. (Morgan Futures), was granted permission to deal in futures contracts involving bullion, 
foreign exchange, United States government securities, domestic money-market instruments, and 
Eurodollar certificates of deposit. The FRB’s approval of the operation of Morgan Futures as an FCM 
provided compelling confirmation of the increasingly active role of banks in the commodity futures 
markets but represented only the most recent step in a process begun as much as ten years earlier. * * * 

Almost immediately after its approval of Morgan Futures’ application, the FRB also granted 
permission to Bankers Trust New York Corporation to establish an FCM subsidiary, BT Markets Corp. 
(BTMC). The application similarly sought authorization for BTCM to trade for the accounts of customers 
in futures contracts on United States government securities, negotiable money-market interest, foreign 
exchange, and bullion. Based upon the Morgan Futures determination, the FRB noted, in a somewhat 
summary fashion, that the BTCM application presented a similar situation and was likewise permissible 
under the BHCA [Bank Holding Company Act]. * * * 

FCMs are registered with and regulated by the CFTC under the CEA. The primary function of an 
FCM is the solicitation of customer orders and accounts and acceptance of customer funds for the 
purpose of trading in their behalf on designated contract markets. FCMs may conduct their operations 
through a sales force of employees, who must be registered with the CFTC as associated persons 
(APs), and are the equivalent of registered representatives of a securities broker-dealer. In the 
alternative, an FCM may operate through an independent sales force made up of introducing brokers 
(IBs), independent entities or individuals registered as IBs with the CFTC who are authorized to solicit 
customer orders or accounts on behalf of an FCM but may not accept any customer funds in connection 
therewith. * * * 

FCMs are required to file a Statement of Financial Condition on form 1-FR with the registration 
application and must complete the same report periodically thereafter. The central portion of the financial 
statement is the computation of minimum financial requirements disclosing the amount of liquid net 
capital available to the FCM. The minimum financial regulations, which are roughly similar to the net 



capital regulations of the SEC, are designed to assure that FCMs maintain a specified amount of liquid 
assets in order to satisfy potential customer demands. * * * 

The Act and CFTC regulations require FCMs to "treat and deal with all money, securities, and 
property received ... to margin, guarantee, or secure the trades or contracts of any customer ... as 
belonging to such customer." All customer funds held by an FCM for the purpose of commodity futures 
trading must, therefore, be maintained separately from the funds of noncommodities customers and from 
those of the FCM and its affiliates. Ordinarily segregated funds are maintained in a distinct bank account 
with a bank or other entity separate from the FCM itself, and the institution undertakes specific 
responsibilities.6 *,, 

Questions and Notes 

1. The CFTC and the Securities and Exchange Commission (SEC) have frequently found 
themselves at odds over their respective jurisdictions for financial futures and options contracts in which 
the underlying commodity was a security. Compounding the confusion is that the SEC acquired 
regulatory control over the stock option exchanges, such as the Chicago Board Options Exchange, Inc. 
(CBOE), before the creation of the CFTC. Conflicts developed as to which exchange, the CBOE 
regulated by the SEC or the Chicago Board of Trade regulated by the CFTC, had the right to trade 
options or futures on GNMA pass-through securities. 

After much acrimony and litigation, the chairmen of the SEC and CFTC reached an agreement 
in 1982 that allocated their respective jurisdictions. That agreement was subsequently enacted as law. 
The SEC was given jurisdiction over options on individual stocks, options on indexes of securities, and 
options on foreign currency when traded on a national securities exchange. The CFTC was given 
jurisdiction over all futures contracts, including those on exempted securities such as United States 
government securities. The CFTC was also given jurisdiction over options on futures on stock and other 
indexes and options and futures on foreign currency when not traded on a national securities exchange. 
For a discussion of the jurisdictional fights between the SEC and CFTC see Jerry W. Markham, The 
History of Commodity Regulation and its Regulation (1987); Jerry W. Markham & Rita McCIoy Stephanz, 
The Stock Market Crash of 1987-The United States Looks at New Recommendations, 76 Geo. L.J. 
1993 (1988). 

The confusion created by this jurisdictional arrangement was compounded by the different 
regulatory approaches the SEC and CFTC take in their customer protection and trading requirements. 
For example, the SEC allows over-the-counter trading, while the CFTC did not. The SEC has adopted a 
suitability requirement that prohibits brokers from recommending trades not suitable for customers in 
light of their particular financial circumstances and needs. The CFTC has eschewed such a requirement 
in favor of risk disclosure statements that warn investors of the dangers of trading futures and options 
and advises investors to make their own determination as to whether the transaction is suitable for them. 
Banks involved in derivatives must contend with this regulatory morass, as well as deal with their own 
regulators. 

2. Initially, futures on single stocks, such as IBM or General Motors, were prohibited. Congress, 
however, later authorized the trading of futures contracts on single stocks under a system in which both 
securities and futures markets may be involved. Commodity Futures Modernization Act of 2000, Pub. L. 
No. 106-554, 114 Stat. 2763. 

3. Do you think that Congress should create a single regulator for securities and derivatives 
trading? 

4. Assuming the creation of a single regulator, how should banks fit into that structure? 

6Financial Institutions and the Nation’s Economy (FINE), Discussion of Principles, Committee on 
Banking, Currency and Housing, H. Rep. 94th Cong., 2d Sess. (committee print) 119 (June 1976). 



5. Do banks need the protection of a regulator given that they have the resources to protect 
themselves? 

HEDGING 

Ch. 12 

Sec. 3 

Section 3. Hedging 

Banks are generally required to limit their activities in derivatives to hedging activities. This 
means that a bank trading in derivatives for its own account must use that trading to offset some other 
risk. Speculation is not allowed. 

OCC Bulletin 96-43 Credit Derivatives: Guidelines for National Banks 

<LT>www.occ.treas.gov/ftp/bulletin/96-43.txt<GT>. 

This bulletin informs bankers of a new set of derivative products and provides initial guidance on 
supervisory issues related to bank participation in the developing market for credit derivatives. The 
guidance is principally intended for end-user banks, rather than dealers, unless otherwise indicated. 

Credit derivatives are new financial instruments marketed as an efficient way to manage credit 
exposure. Credit derivatives permit the transfer of credit exposure between parties--i.e., the buyer and 
seller of the credit protection-in isolation from other forms of risk. These derivatives represent a natural 
extension of the market for similar products that "unbundle" risks, such as certain interest rate and 
foreign exchange products. 

When used properly, credit derivatives can help to diversify credit risk, improve earnings, and 
lower the risk profile of an institution. Conversely, the improper use of credit derivatives, similar to poor 
lending practices, can result in an imprudent credit risk profile. Although the current volume of credit 
derivative activity in U.S. banks is quite small and mainly limited to dealers, many banks have begun to 
evaluate these products as tools for credit risk management. 

With a credit derivative, a bank can both acquire and hedge risk. When a bank acquires risk, it 
takes on a credit exposure. Unlike traditional loan assets, most credit derivatives, except for credit-linked 
notes (discussed below), are off-balance-sheet contracts. The risk acquiror (i.e., seller of credit 
protection) may have several reasons for assuming the risk of a specific reference credit. For example, 
the protection seller may be underloaned, and would like to take carefully targeted credit risk in order to 
improve earnings, while also diversifying credit risk by assuming a risk position that has a low correlation 
with existing portfolio risks. 

When a bank hedges risk, it transfers a credit exposure, but not the asset itself, to a 
counterparty who agrees to make a payment under certain conditions. Thus, the buyer of credit 
protection can hedge an existing exposure, much as the bank can with a loan participation. With a credit 
derivative, however, the asset remains on the bank’s books. Because the exposure, but not the asset 
itself, is sold, credit derivatives can assist banks in managing internal limits, while avoiding customer 
relationship problems that can arise if the bank sells the asset. 

There are three principal types of credit derivatives: credit default swaps, total rate of return 
(TROR) swaps, and credit-linked notes. Credit default swaps and TROR swaps are off-balance-sheet 
transactions. Credit-linked notes are credit-sensitive, cash-market structured notes that appear on the 
balance sheet like any other security. While these three vehicles are currently the predominant types of 
credit derivative transactions, the OCC expects that many variations, as well as new product types, will 
develop. 



Credit default swaps are similar to standby letters of credit. The risk hedger (i.e., buyer of credit 
protection) pays a fee, which effectively represents an option premium, in return for the right to receive a 
conditional payment if a specified "reference credit" defaults. A reference credit is simply the party 
whose credit performance will determine credit derivative cash flows. Typically, the reference credit has 
a borrowing relationship with the bank that is buying credit protection. The bank may diversify its portfolio 
by reducing its exposure to the borrower, and the swap enables it to do so without disturbing its 
relationship with the customer. The methods used to determine the amount of the payment that would be 
triggered by the default vary by instrument. In some contracts, the amount of the payment is agreed 
upon at the inception of the contract. In others, the amount paid is determined after the default event and 
is based upon the observed prices of similar debt obligations of the borrower in the corporate bond 
market. A default event typically must exceed a materiality threshold in order to trigger a payment under 
the swap contract.7 

A TROR swap transfers the total economic performance of a reference asset (or index), which 
includes all associated cash flows, as well as capital appreciation or depreciation. The total return payer 
pays the total rate of return on a reference asset, which includes contractual payments plus any price 
appreciation, in return for a floating rate plus any depreciation on the reference asset. The total return 
payer has hedged its credit risk, while the total return receiver has accepted credit risk. If the reference 
asset depreciates, the total return payer will receive the depreciation amount from its counterparty. 
Although the hedger has transferred the risk of the asset, it does not transfer the asset itself. It retains 
the customer relationship and must continue to fund the earning asset. TROR swaps may, but need not, 
terminate upon a default event. 

A credit-linked note is an on-balance-sheet, cash-market structured note often issued by a 
special purpose trust vehicle. The note represents a synthetic corporate bond or loan, because a credit 
derivative (credit default or TROR swap) is embedded in the structure. Depending upon the performance 
of a specified reference credit, and the type of derivative embedded in the note, the note may not be 
redeemable at par value. These notes are similar to variable principal redemption (VPR) bonds 
referenced in Advisory Letter 94-2, "Purchases of Structured Notes." The primary difference is that 
credit-linked notes have principal (par value) at risk depending upon the credit performance of a 
reference credit, whereas VPR bonds have principal at risk based upon changes in financial market 
rates. For example, the purchaser of a credit-linked note with an embedded default swap may receive 
only 60 percent of the original par value if a reference credit defaults. Investors in credit-linked notes 
assume credit risk of both the reference credit and the underlying collateral. The trust is generally 
collateralized with high-quality assets to assure payment of contractual amounts due. Like other 
structured notes, credit-linked notes allow an investor to take a customized investment view. Credit- 
linked notes may contain leverage that can magnify the risk and return of the asset. 

VVhen properly used, credit derivatives, like other financial derivatives, can provide national 
banks with substantial benefits. Most significantly, credit derivatives can allow banks to reduce 
concentration risks. For example, using a credit default swap, a bank may hedge a concentration risk by 
purchasing credit protection against a specific borrower’s default. A bank can hedge against credit 
deterioration of a specific asset, short of an actual default, by paying the total return on a TROR swap. 
Alternatively, banks can adjust their credit profile by purchasing credit protection (i.e., hedging risk) 
against borrowers in an industry where an undesired exposure exists and selling protection (i.e., 
acquiring risk) in another industry. Portfolio management techniques can allow banks to increase the 
return on a portfolio, for a given level of risk, by structuring the portfolio to diversify credit exposures. To 
effectively diversify credit exposures, however, banks should understand how their asset risks are 
correlated. For example, if a fall in commodity prices will affect land prices, credit portfolios exposed to 
both commodity and land prices will typically have greater risks than portfolios without such correlated 
credit exposures. Using credit derivatives to manage the risk/return trade-off in a portfolio is an 
appropriate use of these products. * * * 

7Mutual savings and loans and savings banks were exempted from taxation by the Revenue Act of 1913. 
Congress eliminated the exemption from taxation for mutual savings associations in the Revenue Act of 
1951, but retained the tax exemption for credit unions without any accompanying rationale. 



Banking Circular 277 provides guidance for financial derivatives activities, and is equally 
appropriate for users of credit derivatives. Proper control over derivatives activities begins with effective 
senior management and board oversight. The oversight process includes sound policies and procedures 
to govern the use of derivatives, systems to identify, measure, monitor, and control risks, and 
independent oversight systems, such as audit coverage, to identify deficiencies in internal controls or 
systems. * * * 

Greene County Bank v. Federal Deposit Insurance Corp. 

United States Court of Appeals, Eighth Circuit, 1996. 

92 F.3d 633, cert. denied, 519 U.S. 1109 (1997). 

JACKSON, District Judge 

The Greene County Bank appeals a cease and desist order issued by the Board of Directors of 
the Federal Deposit Insurance Corporation ("FDIC"). The order requires the Bank to comply with a 
February 12, 1992 Memorandum of Understanding ("MOU") regarding certain activities in the futures 
and securities markets, and was prompted by the alleged failure of the Bank to comply with the MOU. 
The Bank attacks the order as not supported by substantial evidence and as arbitrary and capricious. 
The Bank also argues that the FDIC applied an incorrect standard in determining that the Bank engaged 
in unsafe and unsound practices. We uphold the cease and desist order. * * * 

At issue in this case is whether the process by which the Bank engaged in futures and securities 
market activities complied with the procedures set forth in the MOU. The MOU requires the Bank to (1) 
develop written policies for addressing interest rate risk exposure and governing the use of futures to 
reduce interest rate risk and (2) provide detailed justification each time the Bank uses futures to reduce 
interest rate risk. The MOU also incorporates the FDIC Policy Statement which, in part, requires the 
Bank’s board of directors to approve any plan to engage in futures market activities. In his recommended 
decision, the ALJ concluded that the Bank had complied with the MOU in material respects but had not 
adopted an investment policy in compliance with Section 1(c). The ALJ, however, did not recommend 
the issuance of a cease and desist order. In its reversal of the ALJ decision, the FDIC found that the 
Bank had in fact failed to adhere to the MOU requirements by engaging in futures and securities market 
transactions without prior approval by the Bank’s board of directors and without proper analysis and 
documentation. The FDIC concluded that in light of the risks involved in these types of transactions, 
complete compliance with the MOU was required, and the cease and desist order was necessary to 
ensure such compliance. 

The record shows that the Bank failed to comply with the terms of the MOU and the FDIC Policy 
Statement when it did not properly document and obtain approval of the acquisition of a number of 
spread positions. The Bank began acquiring these positions in the Fall of 1992. However, these 
investments were not formally approved by the Board until March 29, 1993, months after they were 
made. The only document in the record which contained the Bank’s explanation of its strategy for this 
type of investment was undated. The FDIC concluded that to the extent that any documents contained 
language that could be construed as authorizing the acquisition of these spread positions, such 
language was too vague to comply with the requirements of the FDIC Policy Statement. The testimony 
of the FDIC examiner in charge supports this conclusion. 

The FDIC’s decision was also based on substantial evidence of deficiencies regarding the 
Bank’s calculation and analysis of interest rate risk exposure. The evidence revealed that the Bank did 
not calculate and analyze its interest rate risk exposure on a regular basis as the MOU required. 
Although the ALJ believed that this deficiency could be excused because the Bank was receiving gap 
analyses measuring the exposure from the FDIC and other examiners, clearly the terms of the MOU 
required regular monitoring by the Bank. 



After reviewing the record as a whole, we find that the FDIC’s determination that the Bank failed 
to fully comply with the conditions of the MOU is supported by substantial evidence. * * * 

Finally, the Bank argues that the FDIC applied the wrong standard in determining that the Bank’s 
failure to comply with the MOU constituted an unsafe and unsound practice. The Bank argues that 
application of the "unsafe and unsound practice" standard is limited to practices having a reasonably 
direct effect on the Bank’s financial soundness, a situation not present in this case. See Matter of 
Seidman, 37 F.3d 911 (3rd Cir.1994). It is well-settled in this Circuit, however, that an "unsafe or 
unsound practice" exists where the conduct is "deemed contrary to accepted standards of banking 
operations which might result in abnormal risk or loss to a banking institution or shareholder." Eden, 568 
F.2d at 611 n. 2. We conclude that the FDIC in this case applied the appropriate standard to determine 
whether the challenged action constituted an "unsafe or unsound practice." 

The August 1, 1995 Decision and Order of the FDIC Board of Directors is affirmed. 

Questions and Notes 

1. Derivatives traded on stock indexes like the S & P 500 have proven to be particularly popular 
instruments for institutional trading. Futures and options contracts allow institutions to hedge against 
adverse changes in the stock markets. Controversy arose between the Comptroller of the Currency 
(OCC) and Representative Leach, then the House Banking and Financial Services Committee 
Chairman, over whether banks should be allowed to buy equity stocks to hedge derivative swaps. 
Chairman Leach thought that this would allow banks to evade restrictions on the ownership of equity 
securities as an investment. OCC Interpretive Letter No. 892 (Sept. 2000). 

2. Should banks be allowed to invest in stocks like any other business. In the light of the easing 
of merchant banking restrictions in the Gramm-Leach-Bliley Act (see Chapter 11), do you agree with 
Chairman Leach that banks should be restricted from derivatives trading in equities? 

3. What are the dangers of stock ownership by a bank? Could those risks be reduced by 
hedging? 

4. Could banks use derivatives in a way that might convert their role from intermediary to trader? 

5. A bank holding company may deal with its customers as principal in certain derivative 
transactions specified in Regulation Y under the Bank Holding Company Act. Such authority is intended 
to limit bank holding companies "to trading and investing in financial instruments rather than dealing 
directly in commodities." Bank Holding Companies and Change in Bank Control, 68 Fed. Reg. 39807, 
39808 (July 3, 2003). The restrictions limit the ability of holding companies to take delivery of 
commodities, although the Federal Reserve Board permits delivery where title is taken in the contract on 
a pass-through basis without physical possession. Id. 

Banks are allowed, among other things, to engage in cash settled electricity derivative 
transactions. OCC Interpretive Letter No. 937 (June 2002), available at 
<LT>www.occ.treas.gov/interp/jun02/int937.pdf<GT>. 

See also OCC Interpretive Letter No. 962 (May 2003), available at 
<LT>www.occ.treas.gov/interp/may03/int962.pdf<GT> (delivery of electricity derivative contracts is 
permitted where title is taken in the contract on a pass-through basis without physical possession). The 
OCC has also ruled that national banks may sell derivatives that allow businesses to hedge inflation 
risks. OCC Interpretive Letter No. 1079 (May 2007). 

According to a Federal Reserve bank president, credit exposures to banks from over-the- 
counter derivatives, including credit derivatives, is approaching that of more traditional forms of credit 
exposure such as loans. The Fed is also concerned that bank back offices are not adequately handling 
the clearing of swap confirmations, and thus not timely assessing the credit exposures from those 



unsettled confirms. Willa Cohen Bruckner, Legal and Regulatory Developments in Derivatives, 23 Rev. 
Bank. & Fin. Services 25, 31 (Mar. 2007). 

6. Even small banks are using derivatives to protect themselves against the risks of adverse 
interest rate changes in long-term loans, allowing them to make larger loans with longer terms. Steve 
Garmhausen, Swaps Emerge as New Loan Tool for Small Banks, Am. Banker, Feb. 6, 2007. 

7. The outstanding notional amount for credit derivatives reached an incredible $26 trillion in 
2006. Credit Derivative Market Swells to $26 Trillion in Year, Association Says, 38 Sec. Reg. & L. Rep. 
1591 (Sept. 25, 2006). What systematic effects will be experienced if a large number of credit defaults 
occur? In other words, do we know where that risk is being displaced? 

8. Swaps and other derivatives receive special treatment under the Bankruptcy Code so that a 
counter-party does not have to both pay its obligations under the derivative contract to a bankrupt 
counter-party and forfeit payments due it from the bankrupt. Instead, the parties’ obligations are netted 
out under "netting agreements." Will Cohen Bruckner, Legal and Regulatory Developments in 
Derivatives, 23 Rev. Bank. & Fin. Services 25, 25 (Mar. 2007). 

THE TREASURY AMENDMENT 

Ch. 12 

Sec. 4 

Section 4. The Treasury Amendment 

Dunn v. Commodity Futures Trading Commission 

Supreme Court of the United States, 1997. 

519 U.S. 465. 

Mr. Justice STEVENS delivered the opinion of the Court. 

The question presented is whether Congress has authorized the Commodity Futures Trading 
Commission (CFTC or Commission) to regulate "off-exchange" trading in options to buy or sell foreign 
currency. 

The CFTC brought this action in 1994, alleging that, beginning in 1992, petitioners solicited 
investments in and operated a fraudulent scheme in violation of the Commodity Exchange Act (CEA), 7 
U.S.C. § 1 et seq., and CFTC regulations. See 7 U.S.C. § 6c(b); 17 CFR § 32.9 (1996). The CFTC’s 
complaint, affidavits, and declarations submitted to the District Court indicate that customers were told 
their funds would be invested using complex strategies involving options to purchase or sell various 
foreign currencies. Petitioners apparently did in fact engage in many such transactions. To do so, they 
contracted directly with international banks and others without making use of any regulated exchange or 
board of trade. In the parlance of the business, petitioners traded in the "off-exchange" or "over-the- 
counter" (OTC) market. No options were ever sold directly to petitioners’ customers. However, their 
positions were tracked through internal accounts, and investors were provided weekly reports showing 
the putative status of their holdings. Petitioners and their customers suffered heavy losses. 
Subsequently, the CFTC commenced these proceedings. 

The outcome of this case is dictated by the so-called "Treasury Amendment" to the CEA. 88 
Stat. 1395, 7 U.S.C. § 2(ii). We have previously reviewed the history of the CEA and generally described 
how it authorizes the CFTC to regulate the "volatile and esoteric" market in futures contracts in fungible 
commodities. See Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456 U.S. 353, 356,357-367 
(1982). As a part of the 1974 amendments that created the CFTC and dramatically expanded the 



coverage of the statute to include nonagricultural commodities "in which contracts for future delivery are 
presently or in the future dealt in," see 88 Stat. 1395, 7 U.S.C. § 2 (1970 ed., Supp. IV), Congress 
enacted the following exemption, which has come to be known as the "Treasury Amendment": 

"Nothing in this chapter shall be deemed to govern or in any way be applicable to transactions in foreign 
currency, security warrants, security rights, resales of installment loan contracts, repurchase options, 
government securities, or mortgages and mortgage purchase commitments, unless such transactions 
involve the sale thereof for future delivery conducted on a board of trade." 7 U.S.C. § 2(ii) (emphasis 
added). 

The narrow issue that we must decide is whether the italicized phrase ("transactions in foreign 
currency") includes transactions in options to buy or sell foreign currency. An option, as the term is 
understood in the trade, is a transaction in which the buyer purchases from the seller for consideration 
the right, but not the obligation, to buy or sell an agreed amount of a commodity at a set rate at any time 
prior to the option’s expiration. We think it plain that foreign currency options are "transactions in foreign 
currency" within the meaning of the statute. We are not persuaded by any of the arguments advanced by 
the CFTC in support of a narrower reading that would exempt futures contracts (agreements to buy or 
sell a specified quantity of a commodity at a particular price for delivery at a set future date) without 
exempting options. * * * 

Indeed, adopting the Commission’s reading would deprive the exemption of the principal effect 
Congress intended.8 The CFTC acknowledges that futures contracts fall squarely within the Treasury 
Amendment’s exemption, and there is no question that the exemption of off-exchange foreign currency 
futures from CFTC regulation was one of Congress’ primary goals. Yet on the CFTC’s reasoning the 
exemption’s application to futures contracts could not be sustained. 

A futures contract is no more a transaction "in" foreign currency as the Commission understands 
the term than an option. The Commission argues that because a futures contract creates a legal 
obligation to purchase or sell currency on a particular date, it is somehow more clearly a transaction "in" 
the underlying currencies than an option, which generates only the right to engage in a transaction. This 
reasoning is wholly unpersuasive. No currency changes hands at the time a futures contract is made. 
And, the existence of a futures contract does not guarantee that currency will actually be exchanged. 
Indeed, the Commission concedes that, in most cases, futures contracts are "extinguished before 
delivery by entry into an offsetting futures contract." Adopting the CFTC’s reading would therefore place 
both futures and options outside the exemption, in clear contravention of Congress’ intent. 

Furthermore, this interpretation would leave the Treasury Amendment’s exemption for 
"transactions in foreign currency" without any significant effect at all, because it would limit the scope of 
the exemption to "forward contracts" (agreements that anticipate the actual delivery of a commodity on a 
specified future date) and "spot transactions" (agreements for purchase and sale of commodities that 
anticipate near-term delivery). Both are transactions "in" a commodity as the CFTC would have us 
understand the term. But neither type of transaction for any commodity was subject to intensive 
regulation under the CEA at the time of the Treasury Amendment’s passage. See 7 U.S.C. § 2 (1970 
ed., Supp. IV) ("term ’future delivery,’ as used in this chapter, shall not include any sale of any cash 
commodity for deferred shipment or delivery"); J. Markham, The History of Commodity Futures Trading 
and Its Regulation 201-203 (1987). Our reading of the exemption is therefore also consonant with the 
doctrine that legislative enactments should not be construed to render their provisions mere surplusage. 

Justice SCALIA concurs in part. * * * 

8The remaining 580,000 accounts were transferred to the Department of the Treasury in 1967. In 1983, 
Congress enacted a one-year statute of limitations for the filing of claims for unpaid accounts formerly 
maintained in the Postal Savings System. 



The Commodity Futures Modernization Act of 2000 (CFMA), Pub. L. No. 106-554 (Dec. 21, 
2000), among other things, clarified the Treasury Amendment by making clear that transactions in 
Treasury Amendment instruments such as foreign currency, government securities, security warrants, 
security rights, resale and installment loan contracts, repurchase transactions and mortgages and 
mortgage commitments are not subject to the Commodity Exchange Act. The Commodity Exchange Act 
still applies to futures or options on futures on the commodities otherwise exempted by the Treasury 
Amendment, if such transactions are traded on an "organized exchange." An organized exchange is one 
that permits trading by non-institutional participants or on other than a principal-to-principal basis. This 
change allows the Commodity Exchange Act to be applied to the retail firms that had sought to avoid 
CFTC jurisdiction under the Treasury Amendment. The CFTC has jurisdiction over foreign currency 
futures or options on foreign currencies traded by persons who are not institutions, unless the counter- 
party is a bank, broker-dealer, futures commission merchant, or other specified regulated entity. 

A major part of the business mix of many large money center banks has been their foreign 
exchange (FX or Forex) operations. The unfixing of exchange rates as a result of the collapse of the 
Bretton Woods agreement in 1971 led to large risks for companies engaged in foreign trade. For 
example, the drop in value of a foreign currency against the dollar could have serious consequences to a 
United States company when it exchanges funds earned in that foreign country for dollars. Since the 
U.S. company reports its earnings in dollars, a devaluation of its foreign currency payments could reduce 
earnings or even cause losses. Thus, U.S. companies engaged in foreign transactions may seek to 
hedge the exchange rate risk by buying dollars forward in the foreign currency. This will set a price for 
the currency and provide insurance against losses due to unfavorable fluctuations. 

Large banks provide trading facilities for such operations, and make a two-sided market in most 
freely traded currencies. The participating banks are willing to buy or sell the currency at prices the 
banks believe reflect relative values. The banks quote a spread, buying the currency from customers at 
a price that is less than that which the banks are selling the same currency. This spread allows the 
banks to profit from the transactions. As seen from the preceding case, the interbank FX market is 
usually open only to large institutions or wealthy individuals. 

Banks often buy and sell the same currency from the same customer as the customer’s hedging 
needs change. This may result in offsetting transactions on the bank’s books. Banks typically "net" such 
positions against each other. At issue, is whether such netting is allowed if the customer becomes 
bankrupt. If not, the bank could end up owing the customer on one side of offsetting contracts while 
receiving only a claim in bankruptcy for amounts due from the customer. The Bankruptcy Code and the 
Federal Deposit Insurance Act broadly allow netting for financial contracts entered into by banks and 
other financial institutions. Some questions, however, may still arise as to whether a particular institution 
or its contracts qualify for netting. 

Questions and Notes 

1. Why has the CFTC sought so vigorously to keep individuals out of the interbank FX market? 
The CFTC encountered further frustrations with foreign currency operations after the adoption of the 
Commodity Futures Modernization Act of 2000. The Seventh Circuit ruled in CFTC v. Zelener, 373 F.3d 
861 (7th Cir. 2004), that the CFTC did not have jurisdiction over spot or forward contracts even where 
those contracts were simply rolled over to allow for speculation. This opened the door for another wave 
of fraudulent operations marketing currency contracts. 

Subsequent legislation restricted foreign currency transactions with retail customers, requiring 
such transactions to be conducted through large financial institutions or firms registered with the CFTC. 
Thomas Lee Hazen, Disparate Regulatory Schemes for Parallel Activities: Securities Regulation, 
Derivatives Regulation, Gambling, and Insurance, 24 Ann. Rev. Bank. & Fin. L. 375 n.79 (2005). 

2. When you travel to Europe and exchange money at a foreign bank or currency exchange 
kiosk, you are not participating in the interbank FX market. Rather, this is a retail market that has much 
wider and less favorable spreads than those in the interbank market. The next time you travel abroad, 



compare the exchange rate you receive when you change money at a foreign bank with the exchange 
rate on your credit card transactions. Are the credit card transactions more favorable? If so, why is that 
the case? 

3. VISA and MasterCard came under attack for fees they charged to cardholders amounting to 
three percent or more on transactions requiring currency conversions. A California judge found that 
these fees had not been adequately disclosed and ordered refunds totaling $800 million to cardholders. 
Schwartz v. Visa Intern. Corp., No. 822404-4, 2003 WL 1870370 (Cal. Sup. Apr. 7, 2003), review 
dismissed, 154 P.3d 999 (Cal. Sup. 2007). The judgment was reversed based on the 2004 voter- 
approved Proposition 64 which bars lawsuits by individuals not harmed by the alleged actions. Schwartz 
v. Visa International Service Ass’n, 34 Cal.Rptr.3d 449 (2005). The court remanded to the trial court to 
determine whether to grant leave to amend the complaint. This practice was also the subject of several 
class action suits in federal court charging antitrust and Truth in Lending Act violations. In re Currency 
Conversion Fee Antitrust Litigation, 265 F.Supp.2d 385 (S.D.N.Y. 2003). 

OVER-THE-COUNTER DERIVATIVES 

Ch. 12 

Sec. 5 

Section 5. Over-The-Counter Derivatives 

Banks may play their traditional role as a financial intermediary in derivatives. Either directly or 
through a subsidiary, a bank may discern and match customer hedging needs from financial risks. Acting 
as a counter-party or intermediary, banks sell derivative interests that are tailored to the particular needs 
of customers. This proved to be a highly lucrative business and broker-dealers and investment banks 
rushed to form their own subsidiaries to compete in this business. Those subsidiaries had to be highly 
capitalized and have a triple A credit rating (they are sometimes called triple A subs) in order to remove 
counter-party risk concerns. 

Procter & Gamble Co. v. Bankers Trust Co. 

United States District Court, Southern District of Ohio, 1996. 

925 F.Supp. 1270. 

FEIKENS, District Judge. 

Plaintiff, The Procter & Gamble Company ("P&G"), is a publicly traded Ohio corporation. 
Defendant, Bankers Trust Company ("BT"), is a wholly-owned subsidiary of Bankers Trust New York 
Corporation ("BTNY"). BTNY is a state-chartered banking company. BT trades currencies, securities, 
commodities and derivatives. Defendant BT Securities, also a wholly-owned subsidiary of BTNY, is a 
registered broker-dealer. The defendants are referred to collectively as "BT" in this opinion. * * * 

Financial engineering, in the last decade, began to take on new forms. A current dominant form 
is a structure known as a derivatives transaction. It is "a bilateral contract or payments exchange 
agreement whose value derives ... from the value of an underlying asset or underlying reference rate or 
index." Global Derivatives Study Group of the Group of Thirty, Derivatives: Practices and Principles 28 
(1993). Derivatives transactions may be based on the value of foreign currency, U.S. Treasury bonds, 
stock indexes, or interest rates. The values of these underlying financial instruments are determined by 
market forces, such as movements in interest rates. Within the broad panoply of derivatives transactions 
are numerous innovative financial instruments whose objectives may include a hedge against market 
risks, management of assets and liabilities, or lowering of funding costs; derivatives may also be used as 
speculation for profit. Singher, Regulating Derivatives: Does Transnational Regulatory Cooperation Offer 
a Viable Alternative to Congressional Action? 18 Fordham Int’l. Law J. 1405-06 (1995). 



This case involves two interest rate swap agreements. A swap is an agreement between two 
parties ("counterparties") to exchange cash flows over a period of time. Generally, the purpose of an 
interest rate swap is to protect a party from interest rate fluctuations. The simplest form of swap, a "plain 
vanilla" interest-rate swap, involves one counterparty paying a fixed rate of interest, while the other 
counterparty assumes a floating interest rate based on the amount of the principal of the underlying 
debt. This is called the "notional" amount of the swap, and this amount does not change hands; only the 
interest payments are exchanged. 

In more complex interest rate swaps, such as those involved in this case, the floating rate may 
derive its value from any number of different securities, rates or indexes. In each instance, however, the 
counterparty with the floating rate obligation enters into a transaction whose precise value is unknown 
and is based upon activities in the market over which the counterparty has no control. How the swap 
plays out depends on how market factors change. * * * 

During the fall of 1993, the parties began discussing the terms of an interest rate swap which 
was to be customized for P&G. After negotiations, the parties agreed to a swap transaction on 
November 2, 1993, which is referred to as the 5s/30s swap; the written Confirmation is dated November 
4, 1993. 

In the 5s/30s swap transaction, BT agreed to pay P&G a fixed rate of interest of 5.30% for five 
years on a notional amount of $200 million. P&G agreed to pay BT a floating interest rate. For the first 
six months, that floating rate was the prevailing commercial paper ("CP") interest rate minus 75 basis 
points (0.75%). For the remaining four-and-a-half years, P&G was to make floating interest rate 
payments of CP minus 75 basis points plus a spread. 

In late January 1994, P&G and BT negotiated a second swap, known as the "DM swap", based 
on the value of the German Deutschemark. The Confirmation for this swap is dated February 14, 1994. 
For the first year, BT was to pay P&G a floating interest rate plus 233 basis points. P&G was to pay the 
same floating rate plus 133 basis points; P&G thus received a 1% premium for the first year, the 
effective dates being January 16, 1994 through January 16, 1995. On January 16, 1995, P&G was to 
add a spread to its payments to BT if the four-year DM swap rate ever traded below 4.05% or above 
6.01% at any time between January 16, 1994, and January 16, 1995. If the DM swap rate stayed within 
that band of interest rates, the spread was zero. * * * 

P&G unwound both of these swaps before their spread set dates, as interest rates in both the 
United States and Germany took a significant turn upward, thus putting P&G in a negative position vis-a- 
vis its counterparty BT. BT now claims that it is owed over $200 million on the two swaps, while P&G 
claims the swaps were fraudulently induced and fraudulently executed, and seeks a declaratory verdict 
that it owes nothing. * * * 

Economic reality is the guide for determining whether these swaps transactions that do not 
squarely fit within the statutory definition are, nevertheless, securities. Reves [v. Ersnst & Young,] 494 
U.S. at 62.9 

Balancing all the Reves factors, I conclude that the 5s/30s and DM swaps are not notes for 
purposes of the Securities Acts. * * * 

An option is the right to buy or sell, for a limited time, a particular good at a specified price. 

Five-year notes and thirty-year Treasury bonds are securities; therefore, P & G contends that 
the 5s/30s swap is an option on securities. It argues that because the 5s/30s swap spread was based on 
the value of these securities, it falls within the statutory definition: "any put, call, straddle, option or 

9The slight differential for thrifts was intended to assist in attracting deposits to the thrift industry for home 
mortgage lending. 



privilege on any security, group or index of securities (including any interest therein or based on the 
value thereof)." It describes the 5s/30s swap as "a single security which can be decomposed into a plain 
vanilla swap with an embedded put option. The option is a put on the 30-year bond price with an 
uncertain strike price that depends on the level of the 5-year yield at the end of six months." 

BT contends that the 5s/30s swap is not an option because no one had the right to take 
possession of the underlying securities. BT argues that although both swaps contained terms that 
functioned as options, they were not options because they did not give either party the right to sell or buy 
anything. According to BT, the only "option-like" feature was the spread calculation that each swap 
contained; that any resemblance the spread calculations had to options on securities does not extend to 
the underlying swaps themselves, which had no option-like characteristics. I agree that the 5s/30s swap 
was not an option on a security; there was no right to take possession of any security. 

The definition of a "security" in the 1933 and 1934 Acts includes the parenthetical phrase 
"(including any interest therein or based on the value thereof)," which could lead to a reading of the 
statute to mean that an option based on the value of a security is a security. Legislative history, however, 
makes it clear that that reading was not intended. The U.S. House of Representatives Report ("House 
Report") on the 1982 amendments that added this parenthetical phrase provides that the definition of 
"security" includes an option on "(i) any security, (ii) any certificate of deposit, (iii) any group or index of 
securities (including any interest therein or based on the value thereof), and (iv) when traded on a 
national securities exchange, foreign currency." H.R. Rep. No. 626, 97th Cong., 2d Sess., pt. 2, at 4 
(1982). 

Thus, even though the statute jumbles these definitions together, it is clear from the House 
Report that the parenthetical phrase "( ... based on the value thereof)" was intended only to modify the 
immediately preceding clause--"group or index of securities"--and not the words "any option" or "any 
security." 

Two Orders by the Security and Exchange Commission must be considered. These rulings 
involve transactions between BT and Gibson Greetings, Inc. in swaps that have some similarities to the 
5s/30s swap. In re BT Securities Corp., Release Nos. 33-7124, 34-35136 (Dec. 22, 1994), and In the 
Matter of Mitchell A. Vazquez, Release Nos. 33-7269, 34-36909 (Feb. 29, 1996). In these cases, the 
SEC ruled that a "Treasury-Linked Swap" between BT and Gibson Greetings, Inc. was a security within 
the meaning of the federal securities laws. The SEC stated: "While called a swap, the Treasury-Linked 
Swap was in actuality a cash-settled put option that was written by Gibson and based initially on the 
’spread’ between the price of the 7.625% 30-year U.S. Treasury maturity maturing on November 15, 
2022 and the arithmetic average of the bid and offered yields of the most recently auctioned obligation of 
a two-year Treasury note." 

These SEC Orders were made pursuant to Offers of Settlement made by BT Securities and 
Vazquez. In both Orders, the SEC acknowledged that its findings were solely for the purpose of 
effectuating the respondents’ Offers of Settlement and that its findings are not binding on any other 
person or entity named as a defendant or respondent in any other proceeding. They are not binding in 
this case, in part because of the differences between the transactions; nor do they have collateral 
estoppel effect. See also SEC v. Sloan, 436 U.S. 103, 118 (1978) (citations omitted) (The "courts are the 
final authorities on the issues of statutory construction and are not obliged to stand aside and rubber- 
stamp their affirmance of administrative decisions that they deem inconsistent with a statutory mandate 
or that frustrate the congressional policy underlying a statute."). 

Even though both the Gibson Greetings, Inc. swap and the P&G 5s/30s swap derived their 
values from securities (Treasury notes), they were not options. While these swaps included option-like 
features, there is a missing essential element of an option. These swaps were exchanges of interest 
payments; they did not give either counterparty the right to exercise an option or to take possession of 
any security. Neither party could choose whether or not to exercise an option; the stream of interest 
payments under the swap was mandatory. Consequently, I conclude that the 5s/30s swap is not an 
option on a security or an option based on the value of a security. * * * 



The Commodity Exchange Act ("CEA") includes in its definition of a commodity "all services, 
rights, and interests in which contracts for future delivery are presently or in the future dealt in." 7 U.S.C. 
§ la(3). BT asserts that the swaps are not futures contracts; P&G claims that they are. 

Under the CEA, The Commodity Futures Trading Commission has exclusive jurisdiction over 
"accounts, agreements ... and transactions involving contracts of sale of a commodity for future delivery 
traded or executed on a contract market ... or any other board of trade, exchange, or market, and 
transactions [in standardized contracts for certain commodities]." As of January 19, 1996, the CFTC had 
"not taken a position on whether swap agreements are futures contracts." Letter from Mary L. Schapiro, 
Chair of U.S. Commodity Futures Trading Commission to Congressmen Roberts and Bliley, p.4 (Jan. 19, 
1996). This opinion does not decide that issue because the 5s/30s and DM swaps are within the Swaps 
Exemption to the CEA and because P & G has not stated a claim under § 4b, § 40, or 17 C.F.R. § 32.9, 
as discussed below. 

Even if the 5s/30s and DM swaps are defined as commodities, swap agreements are exempt 
from all but the antifraud provisions of the CEA under the CFTC Swap Exemption. Title V of the Futures 
Trading Practices Act of 1992 granted the CFTC the authority to exempt certain swaps transactions from 
CEA coverage. 7 U.S.C. § 6(c)(5). 

In response to this directive, on January 22, 1993, the CFTC clarified its July 1989 safe-harbor 
policy regarding swap transactions1° in order to "promote domestic and international market stability, 
reduce market and liquidity risks in financial markets, including those markets (such as futures 
exchanges) linked to the swap market, and eliminate a potential source of systemic risk. To the extent 
that swap agreements are regarded as subject to the provisions of the Act, the rules provide that swap 
agreements which meet the terms and conditions [of the rules] are exempt from all provisions of the Act, 
except section 2(a)(1)(B)." Exemption for Certain Swap Agreements, 58 Fed. Reg. 5587, 5588 (Jan. 22, 
1993). * * * 

The four criteria for exemption are: 1) The swap must be entered into solely between "eligible 
swap participants;" 2) the swap may not be part of a fungible class of agreements standardized as their 
material economic terms; 3) counterparty creditworthiness is a material consideration of the parties in 
entering into the swap agreement; and 4) the swap is not entered into and is not traded on or through an 
exchange market. 17 C.F.R. § 35.2 (1993). 

The 5s/30s and DM swaps meet these criteria. * * * 

[While the antifraud provisions may apply to exempt transactions, the court found no claims for 
P&G.] 

P&G contends that a fiduciary relationship existed between it and BT. It argues that it agreed to 
the swap transactions because of a long relationship it had with BT and the trust that it had in BT, plus 
the assurance that BT would take on the responsibility of monitoring the transactions and that BT would 
look out for its interests. 

P&G points to its trust in BT in that it divulged confidential corporate information to BT. By 
entering into complex swaps transactions with BT, which represented itself as experts in such 
transactions, P&G relied on that expertise and BT statements that it would tailor the swaps to fit P&G’s 
needs. Even accepting these contentions as true, these contentions fail. New York case law is clear. 

In Beneficial Commercial Corp. v. Murray Glick Datsun, Inc., 601 F. Supp. 770, 772 (S.D.N.Y. 
1985) that law is summarized with case citations as follows: 

l°Lissa Lamkin Broome, The Influence of Enhanced Thrift Institution Powers on Commercial Bank 
Market Expansion, 67 N.C.L. Rev. 795,800 (1989). 



New York law is clear that a fiduciary relationship exists from the assumption of control and responsibility 
and is founded upon trust reposed by one party in the integrity and fidelity of another. No fiduciary 
relationship exists ... [where] the two parties were acting and contracting at arm’s length. Moreover, 
courts have rejected the proposition that a fiduciary relationship can arise between parties to a business 
relationship.11 

P&G and BT were in a business relationship. They were counterparties. Even though, as I point 
out hereafter, BT had superior knowledge in the swaps transactions, that does not convert their business 
relationship into one in which fiduciary duties are imposed. Thus, I grant summary judgment on Count IV 
in favor of BT. 

This does not mean, however, that there are no duties and obligations in their swaps 
transactions. 

Plaintiff alleges that in the negotiation of the two swaps and in their execution, defendants failed 
to disclose vital information and made material misrepresentations to it. For these reasons plaintiff has 
refused to make any payments required by the swaps transactions to defendants. Plaintiff requests that 
a jury verdict should declare that it owes nothing to defendants. Put another way, the damage which 
plaintiff claims is the amount of money it would have to pay to defendants if the jury verdict is against its 
position. * * * 

I turn to the statute law of New York. The Uniform Commercial Code, as part of New York 
statute law, particularly Section 1-203, states: "Every contract or duty written in this Act imposes an 
obligation of good faith in its performance or enforcement." New York has also adopted the principles in 
the Restatement (Second) Contracts, § 205, that every contract imposes upon each party a duty of good 
faith and fair dealing in its performance and enforcement. Id. 

New York case law establishes an implied contractual duty to disclose in business negotiations. 
Such a duty may arise where 1) a party has superior knowledge of certain information; 2) that 
information is not readily available to the other party; and 3) the first party knows that the second party is 
acting on the basis of mistaken knowledge. Banque Arabe et Internationale D’lnvestissement v. 
Maryland National Bank, 57 F.3d 146 (2d Cir. 1995). In that case, the U.S. Court of Appeals for the 
Second Circuit refers to New York cases which establish that implied duty. * * * 

Thus, I conclude that defendants had a duty to disclose material information to plaintiff both 
before the parties entered into the swap transactions and in their performance, and also a duty to deal 
fairly and in good faith during the performance of the swap transactions. I confine these conclusions to 
the parameters outlined in this opinion. 

One final point must be made. No matter how plaintiff proceeds to prove its case, under New 
York law the burden of proving fraud requires clear and convincing evidence, and not mere 
preponderance. See Almap Holdings v. Bank Leumi Trust Co. of N.Y., 601 N.Y.S.2d 319 (N.Y. App.Div. 
1993), leave to appeal denied, 634 N.E.2d 979 (Ct. App. 1994). This evidentiary standard demands "a 
high order of proof" (George Backer Mgmt. Corp. v. Acme Quilting Co., 385 N.E.2d 1062 (1978)) and 
forbids the awarding of relief" ’whenever the evidence is loose, equivocal or contradictory.’ ..... 

For another case dealing with the derivatives activities of Bankers Trust, see In the Matter of BT 
Securities Corp., [1994-95 Transfer Binder] Fed. Sec. L. Rep. (CCH)I[ 85,477 (1994). 

Numerous other institutions suffered losses from over-the-counter derivative transactions when 

l~lnitially, thrifts were prohibited from making mortgages on property outside a 50 mile radius from their 
home office, but that limit was extended to 100 miles in 1960. In 1970, thrifts were allowed to lend 
statewide; nationwide lending was permitted in 1983. 



interest rates experienced directional changes. Banking regulators responded with a requirement that 
banks assure that the derivative transactions recommended to customers be appropriate for those 
institutions.12 The NASD adopted a similar requirement for broker-dealers dealing in derivatives.13 This 
regulation has been criticized as unnecessary since institutions can protect themselves.~4 

The CFTC had for some time been concerned with the proliferation of over-the-counter 
derivative instruments. It adopted a regulation that prohibited some such "hybrid" instruments where 
options or futures components outweighed other elements. 17 C.F.R. § 34.1 et seq. This regulation did 
not apply to swaps and did little to slow the growth of other derivatives. The SEC also grew concerned 
because the broker-dealers it regulated were forming unregulated triple A subsidiaries to conduct 
derivatives business. The SEC was concerned that the operations of those affiliates could endanger the 
customers of the regulated broker-dealer in the event of a failure. The SEC, therefore, adopted a 
regulation that would allow those subsidiaries to register as "broker-dealer Lites," which meant that they 
would be subject to only minimal regulation. 17 C.F.R. § 240.3b-13. Only one firm chose to seek such 
regulation. Nevertheless, the CFTC viewed this regulation as an affront to its jurisdiction and began 
considering whether to promulgate its own regulation. The CFTC’s action was opposed by the SEC, the 
Treasury, the Fed, and ultimately by Congress. 

The CFTC then did an about-face and sought to deregulate almost all aspects of derivatives 
transactions, including those on an exchange or electronic communications network, when only 
institutions are involved. Congress concurred in that effort, subsequently deregulating much of the 
trading in futures and derivatives by institutions on markets that do not invite public participation?~ 
Congress sought the broadest possible exclusion from CFTC jurisdiction for derivative transactions 
entered into by banks and determined by the OCC to be bank products. 

Caiola v. Citibank, N.A 

United States Court of Appeals, Second Circuit, 2002. 

295 F.3d 312. 

PARKER, Circuit Judge. 

* * * The allegations in the Complaint are as follows. Caiola, an entrepreneur and sophisticated 
investor, was a major client of Citibank Private Bank, a division of Citibank, from the mid-1980s to 
September 1999. During this relationship, Citibank assisted Caiola with a wide range of business and 
personal financial services. As a result of these transactions, which involved hundreds of millions of 
dollars, Caiola became one of Citibank’s largest customers. 

Beginning in the mid-1980s, Caiola undertook high volume equity trading, entrusting funds to 
Citibank who in turn engaged various outside brokerage firms. Caiola specialized in the stock of Philip 
Morris Companies, Inc. ("Philip Morris") and regularly traded hundreds of thousands of shares valued at 
many millions of dollars. To hedge the risks associated with these trades, Caiola established option 
positions corresponding to his stock positions. 

As Caiola’s trades increased in size, he and Citibank grew increasingly concerned about the 
efficacy of his trading and hedging strategies. Caiola’s positions required margin postings of tens of 
millions of dollars and were sufficiently large that the risks to him were unacceptable unless hedged. But 
the volume of options necessary to hedge effectively could impact prices and disclose his 

~2Robert Emmet Long, Banking Scandals: The S & Ls and BCCl 9 (1993). 
~3See Lissa Lamkin Broome, Private Market Solutions to the Savings and Loan Crisis: Bank Holding 
Company Acquisitions of Savings Associations, 59 Fordham L. Rev. Sl 11 (1991). 
14[eds.] Justice O’Connor did not join Parts IV-A and IV-B. 
~See Kathryn E. Howell-Best, Can Credit Union Member Business Loans Meet the Need for More 
Credit to Small Businesses? 7 N.C. Banking Inst. 405 (2003). 



positions--effects known as "footprints" on the market. In early 1994, Citibank proposed synthetic 
trading. A synthetic transaction is typically a contractual agreement between two counterparties, usually 
an investor and a bank, that seeks to economically replicate the ownership and physical trading of 
shares and options. The counterparties establish synthetic positions in shares or options, the values of 
which are pegged to the market prices of the related physical shares or options. The aggregate market 
values of the shares or options that underlie the synthetic trades are referred to as "notional" values and 
are treated as interest-bearing loans to the investor. As Citibank explained to Caiola, synthetic trading 
offers significant advantages to investors who heavily concentrate on large positions of a single stock by 
reducing the risks associated with large-volume trading. Synthetic trading alleviates the necessity of 
posting large amounts of margin capital and ensures that positions can be established and unwound 
quickly. Synthetic trading also offers a solution to the "footprint" problem by permitting the purchase of 
large volumes of options in stocks without affecting their price. 

Taking Citibank’s advice, Caiola began to engage in two types of synthetic transactions focusing 
on Philip Morris stock and options: equity swaps and cash-settled over-the-counter options. In a typical 
equity swap, one party (Caiola) makes periodic interest payments on the notional value of a stock 
position and also payments equal to any decrease in value of the shares upon which the notional value 
is based. See Note, Tax-Exempt Entities, Notional Principle Contracts, and the Unrelated Business 
Income Tax, 105 Harv.L.Rev. 1265, 1269 (1992). The other party (Citibank) pays any increase in the 
value of the shares and any dividends, also based on the same notional value. See id. 

For example, if Caiola synthetically purchased 1000 shares of Philip Morris at $50 per share, the 
notional value of that transaction would be $50,000. Because this notional value would resemble a loan 
from Citibank, Caiola would pay interest at a predetermined rate on the $50,000. If Philip Morris’s stock 
price fell $10, Caiola would pay Citibank $10,000. If the stock price rose $10, Citibank would pay Caiola 
$10,000. Citibank also would pay Caiola the value of any dividends that Caiola would have received had 
he actually owned 1000 physical shares. 

Caiola also acquired synthetic options, which were cash-settled over-the-counter options. 
Because these options were not listed and traded on physical exchanges, their existence and size did 
not impact market prices. Caiola and Citibank agreed to terms regarding the various attributes of the 
option in a particular transaction (such as the strike price, expiration date, option type, and premium). 
They agreed to settle these option transactions in cash when the option was exercised or expired, based 
on the then-current market price of the underlying security. 

Caiola and Citibank documented their equity swaps and synthetic options through an 
International Swap Dealers Association Master Agreement ("ISDA Agreement")16 dated March 25, 1994. 
The ISDA Agreement established specific terms for the synthetic trading. After entering into the ISDA 
Agreement, Caiola, on Citibank’s advice, began to enter into "coupled" synthetic transactions with 
Citibank. Specifically, Caiola’s over-the-counter option positions were established in connection with a 
paired equity swap, ensuring that his synthetic options would always hedge his equity swaps. This 
strategy limited the amount he could lose and ensured that his risks would be both controllable and 
quantifiable. 

Citibank promised Caiola that as his counterparty it would control its own risks through a 
strategy known as "delta hedging." Delta hedging makes a derivative position, such as an option 
position, immune to small changes in the price of an underlying asset, such as a stock, over a short 
period of time. See John C. Hull, Options Futures, and Other Derivatives 311-12 (4th ed.2000). The 
"delta" measures the sensitivity of the price of the derivative to the change in the price of the underlying 
asset. Specifically, "delta" is the ratio of the change in the price of the derivative to that of the underlying 
asset. Thus, if an option has a delta of .5, a $1 change in the stock price would result in a $.50 change in 

16Sources: <LT>www2.fdic.gov/idasp/index.asp<GT> (More Key Statistics) (as of July 12, 2007); 
<LT>www.ots.treas.gov<GT> (OTS Active Institutions Summary) (as of Sept. 12, 2006); 
<LT>www.fidc.gov/ban k/statistical/stats/2007jun/industry.html<GT>; <LT>www. 
ncua.gov/ReportsandPlans/statistics/YearEnd2006.pdf<GT> (as of December 30, 2006). 



the option price. Caiola’s synthetic positions contained a number of components, such as a stock 
position plus one or more option positions. For each of these coupled or integrated transactions a "net 
delta" was calculated which helped Citibank determine the amount of securities necessary to establish 
its "delta core" position. By maintaining a "delta core" position in the physical market, Citibank could 
achieve "delta neutrality," a hedge position that would offset Citibank’s obligations to Caiola. 

Effective delta hedging is a sophisticated trading activity that involves the continuous 
realignment of the hedge’s portfolio. Because the delta changes with movements in the price of the 
underlying asset, the size of the delta core position also constantly changes. Although a certain delta 
core position might sufficiently hedge Citibank’s obligations at one point, a different delta core position 
may become necessary a short time later. See Hull, supra, at 310-11. Thus, as markets fluctuate, the 
net delta must be readjusted continuously to ensure an optimal exposure to risk. Id.; Adam R. Waldman, 
Comment, OTC Derivatives & Systemic Risk: Innovative Finance or the Dance into the Abyss?, 43 
Am.U.L.Rev. 1023, 1044 (1994). Citibank told Caiola that as his counterparty it would continuously 
adjust its delta core positions to maintain delta neutrality. Also, Caiola routinely altered his transactions 
to account for their effect on Citibank’s delta core positions. This arrangement was satisfactory so long 
as Citibank adhered to its delta hedging strategy, which involved comparably small purchases in the 
physical market. However, if Citibank fully replicated Caiola’s stock and option positions in the physical 
market instead of delta hedging, the benefits of synthetic trading would disappear and he would be 
exposed to risks that this strategy was designed to avoid. 

Each synthetic transaction was governed by an individualized confirmation containing a number 
of disclaimers. A confirmation for Caiola’s purchase of 360,000 cash-settled over-the-counter options 
dated December 9, 1998 ("Confirmation"), for instance, provides that each party represents to the other 
that "it is not relying on any advice, statements or recommendations (whether written or oral) of the other 
party," that each is entering the transaction "as principal and not as an agent for [the] other party," and 
that "[Caiola] acknowledges and agrees that [Citibank] is not acting as a fiduciary or advisor to [him] in 
connection with this Transaction." Further, the ISDA Agreement and accompanying Schedule, which 
governed the overall synthetic relationship, provides: 

This Agreement constitutes the entire agreement and understanding of the parties with respect to its 
subject matter and supersedes all oral communication and prior writings with respect thereto. (ISDA 
Agreement & 9(a).) [Caiola] has such knowledge and experience in financial, business and tax matters 
that render him capable of evaluating the merits and risks of this Agreement and the Transactions 
contemplated hereunder; [Caiola] is able to bear the economic risks of this Agreement and the 
Transaction contemplated hereunder; and, after appropriate independent investigations, [Caiola] has 
determined that this Agreement and the Transactions contemplated hereunder are suitable for him .... 
(ISDA Agreement, Schedule to the Master Agreement, Part 5, & 2(a)(ii).) 

In October 1998, Citicorp, Citibank’s parent company, merged with Travelers Group, Inc. 
("Travelers"). Caiola feared that Salomon Smith Barney ("SSB"), a Travelers affiliate, might become 
involved in his account. At a November 18, 1998 meeting, Citibank informed Caiola that SSB would 
become involved in Caiola’s synthetic equities trading. At this meeting, Caiola stated that he did not wish 
to become a client of SSB and that, unless his relationship with Citibank were to continue as it had 
previously existed, he would terminate it. Citibank assured Caiola then and subsequently that their 
relationship would continue unchanged and, specifically, that his synthetic trading relationship with 
Citibank would remain unaltered by SSB’s involvement. 

Relying on these assurances, Caiola maintained his account at Citibank and continued to 
establish sizeable positions with the understanding that they would be managed synthetically, with 
Citibank continuing to serve as the delta hedging counterparty. From January 1999 through March 1999, 
Caiola bought and sold more than twenty-two million options, established a swap position involving two 
million shares of Philip Morris stock with a notional value of eighty million dollars, and paid Citibank 
millions of dollars in commissions and interest. 

However, after November 1998, and contrary to its representations and unknown to Caiola, 



Citibank had secretly stopped delta hedging and transformed Caiola’s synthetic portfolio into a physical 
one by executing massive trades in the physical markets that mirrored Caiola’s synthetic transactions. In 
other words, when Caiola sought to open an integrated synthetic position in shares of synthetic stock 
and synthetic options, Citibank, instead of delta hedging, simply executed physical trades on stock and 
options. These transactions, Caiola alleges, exposed him to the risks-"footprints" and a lack of 
liquidity-that synthetic trading was intended to avoid. 

On March 12, 1999, Citibank told Caiola that it intended to early exercise certain options in his 
portfolio for physical settlement, a demand inconsistent with a synthetic relationship. One week later 
Citibank for the first time refused to establish a synthetic option position Caiola requested. Growing 
concerned, on March 26, 1999, Caiola inquired and was told that SSB was unwilling to assume the risks 
associated with synthetic trading. During this time period, although Caiola had taken a large position in 
Philip Morris stock that was declining in value, he wrote options expecting to recoup his losses and to 
profit from an anticipated rise in the value of the shares. The strategy, Caiola claims, failed because 
Citibank had secretly and unilaterally terminated synthetic trading. This termination cost Caiola tens of 
millions of dollars because the price of Philip Morris rebounded as he had expected. 

At this point, Caiola investigated and discovered that Citibank had ceased treating his 
investments synthetically as early as November 1998. Two Citibank officers informed Caiola that "many" 
of his trades had been executed on the physical market, although they had been submitted and 
accepted by Citibank as synthetic transactions. The only explanation Caiola received was that "[t]his is 
how SSB wanted it done." 

Caiola unearthed additional evidence that Citibank had transformed his portfolio when he 
attempted to unwind his account in September 1999. When Caiola placed unwind transactions, Citibank 
refused to execute the trades without a commission-a further indication to Caiola that what he thought 
were synthetic positions were being handled by Citibank as physical transactions. In addition, as 
Citibank executed certain option transactions during this unwind period, Citibank sent Caiola 
confirmations reflecting that the transactions were for physical, instead of cash, settlement. Caiola also 
was told by a Citibank official that it was holding hundreds of thousands of physical shares of Philip 
Morris stock in his account and that Citibank had executed certain unwind transactions by going to the 
physical market to sell millions of options and shares. Finally, when Citibank failed to completely unwind 
a certain swap position, it told Caiola that hundreds of thousands of physical shares-for which he had no 
hedge protection and was financially responsible-were being sold on his behalf. 

In July 2000, Caiola sued Citibank alleging violations of section 10(b) and Rule 10b-5. He also 
asserted state law claims for fraud, breach of fiduciary duty, and breach of contract. Generally, the 
Complaint alleged that Citibank violated section 10(b) and Rule 10b-5 when it misrepresented that it 
would continue its pre-existing synthetic trading relationship but secretly abandoned its role as delta 
hedging counterparty and, instead, bought and sold exchange-traded stock and options on Caiola’s 
behalf. Caiola further claims that Citibank’s misrepresentations were material, he relied on them, and, as 
a result, he experienced massive losses. * * * 

The District Court also concluded--without distinguishing between options and swaps--that 
Caiola failed to allege the purchase or sale of a security because his synthetic transactions were not 
"securities." The District Court analyzed Caiola’s options in light of the conventional understanding that 
"[a]n option contract ’entitles a purchaser to buy or sell a commodity by some specific date at a fixed 
price known as the "strike price"....’" Caiola 137 F.Supp.2d at 370 (quoting United States v. Bein, 728 
F.2d 107, 111 (2d Cir.1984)). The District Court believed that no court previously had considered 
"whether the types of transactions at issue in this case constitute securities, although in [Procter & 
Gamble] the court held that certain interest rate swap contracts were not ’securities.’ " Id. at 369. The 
court concluded that "for many of the same reasons offered in Procter and Gamble, the transactions at 
issue were not ’securities.’" Id. In particular, the District Court held that Caiola’s synthetic transactions 
did not fit the definition of "securities" in section 3(a)(10) of the 1934 Act because they were not 
investment contracts, notes, or evidence of indebtedness. Id. at 369-70. The court also held that the 
synthetic transactions were not "options on securities" as defined by that section because, drawing on 



Procter & Gamble, " ’they did not give either counterparty the right to exercise an option or to take 
possession of any security.’ " Id. at 370 (quoting Procter & Gamble, 925 F.Supp. at 1282). 

Caiola’s synthetic transactions, however, involved two distinct instruments: cash-settled over-the- 
counter options and equity swaps. The two must be analyzed separately. We conclude that Caiola’s 
synthetic options are "securities" subject to section 10(b). Caiola does not argue on appeal that his 
equity swaps met the definition of a security under section 3(a)(10) at the time of his trades, but instead 
urges us to apply retroactively the Commodities Futures Modernization Act of 2000 ("CFMA"), Pub.L. 
No. 106-554, 114 Stat. 2763 (2000). Because Caiola did not adequately raise this issue before the 
District Court, we decline to consider it on appeal. 

The anti-fraud provisions of the federal securities laws cover options on securities. Section 
3(a)(10) of the 1934 Act defines "security" to include "any put, call, straddle, option, or privilege on any 
security, certificate of deposit, or group or index of securities (including any interest therein or based on 
the value thereof) .... "15 U.S.C. §§ 78c(a)(10) (2000). Citibank contends that this definition of "security" 
does not include all options without limitation. Citibank argues that only an option on a security would be 
covered, not an option based on the value of a security. In other words, according to Citibank, an option 
that involves the right to take possession of a security fits the statutory definition but a synthetic option 
that merely obligates the counterparty to make cash payments based on the value of a security does 
not. The District Court agreed with this analysis. Caiola, 137 F.Supp.2d at 370-72. Caiola, on the other 
hand, alleges that his synthetic options were simply cash-settled over-the-counter options on Philip 
Morris stock and therefore are securities. We agree that these instruments are securities under section 
3(a)(10) for a number of reasons. 

The Confirmation, on which Citibank relies for its argument that Caiola’s options are not 
securities, indicates that the transactions are commonly used cash-settled over-the-counter options. The 
Confirmation expressly states that the "particular Transaction to which this Confirmation relates is an 
Option" and the "Type of Transaction" is an "Equity Option" on the "common stock of Philip Morris Cos." 
Options have been covered under section 10(b) since the 1934 Act was amended in 1982. Securities 
Exchange Act of 1934 Amendments of 1982, Pub.L. No. 97-303, 96 Stat. 1409 (1982). The parties 
dispute whether cash-settled over-the-counter options on the value of a security are covered by section 
10(b). We hold that they are. 

The Supreme Court has cautioned that "[i]n searching for the meaning and scope of the word 
’security’ ... the emphasis should be on economic reality." United Hous. Found. v. Forman, 421 U.S. 837, 
848 (1975) (quoting Tcherepnin v. Knight, 389 U.S. 332 (1967)). The definition of security is construed in 
a "flexible" manner, so as to "meet the countless and variable schemes devised by those who seek the 
use of the money of others on the promise of profits." SEC v. W.J. Howey Co., 328 U.S. 293,299 
(1946). In this way, the economic reality approach "permit[s] the SEC and the courts sufficient flexibility 
to ensure that those who market investments are not able to escape the coverage of the Securities Acts 
by creating new instruments that would not be covered by a more determinate definition." Reves v. Ernst 
&Young, 494 U.S. 56, 63 n. 2 (1990). 

Under section 3(a)(10) "security" includes (i) an option on any "security," (ii) an option on any 
"certificate of deposit," and (iii) an option on any "group or index of securities." Therefore, "option" under 
section 3(a)(10) is not limited to "conventional" exchange-traded options. It applies to both exchange- 
traded as well as over-the-counter options and does not distinguish between physically-settled and cash- 
settled options. Nor does the definition distinguish between options documented as swaps as opposed 
to options documented in some other fashion. 

We find further support for our conclusion in section 3(a)(10)’s definition of "security" to include 
an option on any "group or index of securities." An option on a security can be physically settled by 
delivery of physical stock. An index of securities, however, is simply a benchmark against which financial 
performance is measured. An option on an index of securities is settled by cash since physical delivery 
is not possible. See 5 Louis Loss & Joel Seligman, Securities Regulation 2650 (3d ed.1999). 
Consequently, the right to take possession does not define an "option" under section 3(a)(10), which 



covers options that can be physically delivered as well as those that cannot. 

Both the District Court and Citibank rely heavily on Procter & Gamble for their conclusion that 
cash-settled over-the-counter options are not securities. Procter & Gamble, however, held that a very 
different type of transaction-swaps linked to the price of Treasury notes--were not securities. The 
plaintiff in Procter & Gamble argued that even though the instrument in question was technically an 
interest rate swap, it had option-like features and thus could be characterized as an "option on a 
security" under section 3(a)(10). Procter & Gamble, 925 F.Supp. at 1280-81. The court, however, 
rejected this argument because the swap "did not give either counterparty the right to exercise an option 
or to take possession of any security." Id. at 1282. The District Court imported this language from 
Procter & Gamble, finding it dispositive. Caiola, 137 F.Supp.2d at 370 (quoting Procter & Gamble, 925 
F.Supp. at 1282). Unlike the plaintiff’s argument in Procter & Gamble that an interest rate swap with 
option-like features could be characterized as an option on a security, Caiola’s transactions involve the 
much more straightforward question of whether a cash-settled over-the-counter option on Philip Morris 
stock-similar to options commonly traded on the market-is an option on a security. Procter & Gamble 
does not address this issue. 

Further, Procter & Gamble concluded that a critical feature of an option was the right to exercise 
and to take possession of the security because the parenthetical "based on the value thereof" in section 
3(a)(10) applied only to the immediately preceding phrase, "group or index of securities" and not to "any 
security." Procter & Gamble, 925 F.Supp. at 1281-82. We believe this conclusion is incorrect, and we 
decline to follow its lead. We hold that the parenthetical applies to "any security." The text of the statute 
itself includes cash-settled options by defining "option" to include an option on a "group or index of 
securities." This provision is sufficiently clear that a resort to legislative history is not necessary.1~ Lee v. 
Bankers Trust Co., 166 F.3d 540, 544 (2d Cir.1999). A contrary reading would mean that the statute 
illogically both includes and excludes cash-settled options in the same sentence. In other words, there is 
no basis for reading into the term "option" as used in the phrase "option ... on any security" a limitation 
requiring a particular method of settlement--a limitation that clearly does not apply to "option" as used in 
the phrase "option ... on any ... index of securities." The Procter & Gamble court’s application of the 
parenthetical also produced the odd consequence that Rule 10b-5 would cover options based on the 
value of two securities but not options based on the value of single security. We do not agree with this 
interpretation and, accordingly, we hold that there is no textual basis for reading section 3(a)(10) to 
define "option" as including only transactions that give the holder the right to receive the underlying 
securities. 

Thus, section 3(a)(10)’s broad definition of "security" to include an option on any "security" as 
well as an option on any "group or index of securities" permits no distinction between cash-settled 
options and those that are settled by physical delivery. Accordingly, Caiola’s cash-settled over-the- 
counter options are securities under section 3(a)(10). 

Caiola does not argue that, at the time of his trades, his equity swaps were covered by section 
10(b), but urges us to apply retroactively the CFMA’s amendments to section 10(b). In December 2000, 
Congress enacted the CFMA to, among other things, clarify the status of swap agreements under the 
securities laws. CFMA § 2, 114 Stat. at 2763A-366. Sections 302 and 303 of the CMFA define "swap 
agreements" and then expressly exclude them from the definition of "securities," but amend section 
10(b) to reach swap agreements. Id. §§ 302,303, 114 Stat. at 2763A-452. Had Caiola entered into his 
synthetic stock transactions after the enactment of the CFMA, they clearly would now be covered under 
Rule 10b-5. To prevail on a retroactivity argument, Caiola faces a substantial burden. "Elementary 
considerations of fairness dictate that individuals should have an opportunity to know what the law is and 
to conform their conduct accordingly; settled expectations should not be lightly disrupted." Landgraf v. 
USI Film Prods., 511 U.S. 244,265 (1994); see Hughes Aircraft Co. v. United States, 520 U.S. 939, 946 
(1997) ("[VVJe apply this time-honored presumption [against retroactive legislation] unless Congress has 
clearly manifested its intent to the contrary."). 

l~See Lissa Lamkin Broome, The Influence of Enhanced Thrift Institution Powers on Commercial Bank 
Market Expansion, 67 N.C.L. Rev. 795,809-19 (1989). 



We find it unnecessary to resolve whether Caiola has overcome this hurdle because he failed to 
raise the issue properly in the District Court and we generally do not consider arguments not raised 
below. * * * 

We therefore hold that Caiola has sufficiently pleaded fraud in connection with the purchase or 
sale of securities under Rule 10b-5. Accordingly, we reverse the judgment of the District Court and 
remand for further proceedings consistent with this opinion. 

In Eternity Global Master Fund Ltd. v. Morgan Guaranty Trust Company of New York, 375 F.3d 
168 (2d Cir. 2004), the court considered whether a credit event had occurred that constituted a default 
under an ISDA contract that covered a credit default swap. The swap at issue involved the sovereign 
debt of Argentina. After experiencing a financial crisis, Argentina announced that it would be initiating a 
"voluntary debt exchange" for its debt. That program allowed bondholders to exchange their old debt for 
a new instrument that would have less favorable terms than the old debt, but the new instrument would 
be secured by certain Argentina tax returns. The old debt holders would not be required to exchange but 
had less security and faced a greater danger of default. The plaintiff claimed that this "voluntary" 
exchange was a default under the parties’ ISDA and that the banks writing the credit defaults were liable 
for payment. The court held that issue created an issue of fact precluding dismissal on the pleadings, but 
rejected negligent misrepresentation and fraud claims against the banks. 

Questions and Notes 

1. After the adoption of the Commodity Futures Modernization Act of 2000, which agency will be 
responsible for policing the activities of banks and their affiliates in derivative transactions that are not 
traditional bank products? 

2. Do you think synthetic equity trading can distort actual prices or affect liquidity? 

3. What is the current role of the CFTC in dealing with banks engaged in derivative activities? 

4. A joint report by federal financial regulators found that, because of a lack of demand, no legal 
structure is required to regulate "retail" swaps that involve customers with less than $10 million in total 
assets. Joint Report on Retail Swaps (Dec. 2001), available at 
<LT>www.treas.gov/press/releases/docs/rss-final.pdf<GT>. Would you like to have a derivative contract 
that would protect the value of your retirement portfolio in the event of a market downturn after you 
retire? How could such a contract be structured? What would be the cost for such protection? 

5. A 2004 OCC study found that banks were holding a notional amount of $84 trillion in 
derivative contracts. Those holdings were mostly in interest rate related derivatives. OCC Reports 
Derivatives Volume Tops $84 Trillion, OCC NR 2004-112 (Dec. 21, 2004). The total derivatives market 
notional value was estimated to be in excess of $220 trillion in 2004. Banks made $5.7 billion from their 
derivatives activities in the first quarter of 2006. Banks Set New Derivatives Earnings Mark; Contracts’ 
Notional Value Tops $110 Trillion, 87 Banking Rep. (BNA) 43 (July 10, 2006). Do you understand the 
concept of "notional amount" as used in swap transactions? 

In May 2005, then-Fed Chairman Alan Greenspan expressed concern over the concentration of 
risk by a few dealers in interest rate derivatives. Alan Greenspan, Risk Transfer and Financial Stability, 
Remarks at the Federal Reserve Bank of Chicago’s Forty-first Annual Conference on Bank Structure 
(May 5, 2005). Nevertheless, he also noted that that "the growing array of derivatives and the related 
application of more-sophisticated methods for measuring and managing risks had been key factors 
underlying the remarkable resilience of the banking system, which had recently shrugged off severe 
shocks to the economy and the financial system." Id. 

ACCOUNTING FOR DERIVATIVES 
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Sec. 6 

Section 6. Accounting for Derivatives 

Derivative transactions were not reported on a bank’s balance sheet. They were among the 
items referred to as "off balance sheet" transactions. Derivative transactions can help to reduce the 
bank’s underlying risk (or increase it if not being used properly). Therefore, it is important that derivative 
transactions be reported in some fashion to a bank’s shareholders. 

Basel Committee on Banking Supervision      Recommendations for Public Disclosure 
Trading and Derivatives Activities      of Banks and Securities Firms 

of 

October 1999. 

<LT>www.bis.org/publ/bcbs60.htm<GT>. 

[The US Financial Accounting Standard Board (FASB) Statement of Financial Accounting 
Standards No. 133 entitled Accounting for Derivative Instruments and Hedging Activities], effective 15 
June 2000, establishes accounting and disclosure standards for derivative instruments and for hedging 
activities. In summary, it requires that an entity recognize all derivatives as either assets or liabilities and 
measure them at fair value. The entity must disclose its objectives for holding or issuing derivatives and 
indicate the entity’s risk management policies, including a description of the items or transactions for 
which risks are hedged. For derivative instruments not designated as hedging instruments, the 
description should indicate the purpose of the derivatives. The Statement specifies the accounting 
treatment based on the designated use of the derivative and requires disclosure of the resulting effects. 

Mark O. Henry Note, The Impact of Statement of      Financial Accounting Standards 133 
on the Banking Industry 

3 N.C. Banking Inst. 291 (1999). 

On June 16, 1998, the Financial Accounting Standards Board (FASB) issued Statement of 
Financial Accounting Standards (SFAS) 133. This long awaited statement contains major changes to the 
accounting rules for trillions of dollars worth of derivative transactions. The accounting requirements 
contained in this standard will have a tremendous effect on the banking industry because financial 
institutions are generally the largest users and providers of derivatives and because of the unique 
accounting problems that result from managing the various risks inherent in the banking business. * * * 

In order to understand fully the impact SFAS 133 will have on the use of and accounting for 
derivatives, it is helpful to examine how derivatives are frequently used. There are three main uses of 
derivatives today: speculation and arbitrage, reduction of funding costs, and risk management. For the 
most part, only dealers and traders use derivatives for speculation or arbitrage, however financial 
institutions may choose to use derivatives to speculate on the direction of various markets. When an 
institution uses derivatives for speculation, it is normally attempting to predict which way interest rates, 
commodity prices, equity prices or foreign exchange rates will move. On the other hand, arbitrage 
involves using derivatives to take two offsetting positions in order to take advantage of inefficient pricing 
in the market. 

Derivatives are also often used to reduce funding costs. It has been estimated that over half of 
all new financings utilize derivatives. The most common use for derivative financial instruments in 
structured financings involves a borrower issuing either fixed or floating rate debt and then 
simultaneously entering into an interest rate swap. In this manner, a company can convert its fixed rate 
debt into a variable rate obligation, or convert a variable rate obligation into a fixed rate obligation. By 



utilizing derivatives in these transactions, it is possible to take advantage of differences in interest rates 
for different borrowers, usually due to differences in credit risk, and/or possible cross border tax 
differences that could not be achieved by just directly issuing debt. 

Finally, the most common use for derivatives is to manage (hedge) risk. Financial institutions 
may use derivatives to manage several different types of risk. First, derivatives, usually options, may be 
used to protect against securities price risk. Derivatives may also be used to manage interest rate risk or 
to reduce a firm’s exposure to fluctuations in foreign exchange rates or changes in the prices of 
commodities. Financial institutions also use derivatives to manage risks other than market risk, such as 
credit, operational, and/or liquidity risk. 

Although SFAS 133 is a rather long and detailed statement--FASB Chairman Edmund Jenkins 
called it "250 pages of scintillating reading"--most of the basic concepts are fairly straightforward. The 
actual accounting for derivatives under SFAS 133 can be broken down into two general parts: initial 
recognition of derivatives and subsequent changes in fair value. For initial recognition, SFAS 133 
requires all derivatives to be recognized as either assets or liabilities on the balance sheet. Recognition 
as an asset or liability will depend on the rights or obligations under the specific contracts. The value to 
be recognized on the balance sheet is the fair value of the financial instrument as determined by using 
the guidance provided in SFAS 107, "Disclosures About Fair Value of Financial Instruments." 
Recognition of all derivatives on the balance sheet at fair value represents a significant change from 
current accounting practices, which do not require certain derivatives such as interest rate swaps to be 
recognized on the balance sheet at all. 

The accounting for subsequent changes in the fair values of derivatives recorded on the balance 
sheet will depend on the use of each financial instrument. First, an entity must determine if the derivative 
will be designated as a hedging instrument. If a derivative is not designated as a hedging instrument, 
then the change in fair value will be recognized in earnings as a gain or loss in the period when the 
change in value occurred. Financial institutions will use this method for derivatives that are used for 
speculation and/or arbitrage. 

If the derivative is designated as a hedging instrument, there are three ways to account for a 
change in fair value depending on the specific classification of the hedge. First, a derivative used as a 
hedging instrument may be classified as a fair value hedge. In a fair value hedge, a derivative financial 
instrument is used to reduce exposure to changes in the fair value of either a recognized asset or 
liability. Subsequent changes in fair value of these hedges are recognized as gains or losses in earnings 
in the period the market value changed. The offsetting gains or losses on the recognized asset or liability 
being hedged are also recognized in earnings in this period. The effect of this treatment is to recognize 
in earnings the net gain or loss resulting from the ineffectiveness of the hedge in offsetting changes in 
fair value of the hedged item. 

The second hedge classification is a cash flow hedge. For a derivative to be designated a cash 
flow hedge, it must be hedging a firm’s exposure to variable cash flows from a forecasted transaction. 
Subsequent changes in fair value resulting from the effective portion of the hedge are initially recognized 
in other comprehensive income. Other comprehensive income is not a component of earnings, so the 
gains or losses resulting from changes in fair value of these instruments will initially only impact equity. 
However, these gains or losses are subsequently reclassed into earnings in the period when the 
forecasted transaction being hedged affects earnings. Gains or losses from any portion of the hedge 
deemed ineffective are reported in earnings immediately. 

The final classification is a foreign currency hedge of a net investment in a foreign operation. If a 
derivative financial instrument is hedging this type of exposure, then any gain or loss resulting from a 
change in the fair value of the derivative is recognized as a component of other comprehensive income 
as part of the cumulative foreign currency translation adjustment. 

* * * Upon adoption of the Standard, all hedging relationships should be designated and 
appropriately documented. SFAS 133 also requires companies to define the parameters of a "highly 



effective" hedging strategy in order for derivatives designated as hedges to qualify for hedge accounting. 
Thereafter, firms must assess the effectiveness of their hedging strategies on at least a quarterly basis. 
Any derivative financial instruments initially designated as hedges that subsequently fall outside these 
parameters will no longer qualify for hedge accounting, meaning that changes in fair value will have to 
be recognized in earnings in the period of change. Although the FASB has not provided official guidance 
on how to measure the effectiveness of a hedging strategy, it has indicated that the SEC would consider 
items to be "highly correlated" if the change in value of the hedge is within plus or minus 20% of the 
offsetting change in value of the hedged item. In adopting a highly effective hedge strategy, it is also 
permissible to hedge against a group of assets that are fairly consistent or homogeneous. 

SFAS 133 will likely have the greatest impact on the banking industry as it generally includes the 
largest users and providers of derivatives and because of the unique accounting problems that result 
from managing the various risks inherent in the banking business. * * * 

Although the banking industry has raised some valid concerns regarding the impact SFAS 133 
will have on its members, a careful examination of the statement will demonstrate that, despite these 
concerns, the new standard will significantly improve the accounting for derivatives. Specifically, the new 
standard appropriately recognizes the fair value of derivatives on the balance sheet, represents a fair 
compromise with respect to the accounting for subsequent changes in the fair values of these financial 
instruments, and will not necessarily lead to investor uncertainty over volatility or the decline of prudent 
risk management strategies. 

The most fundamental concept of SFAS 133 is that derivatives should be recorded on the 
balance sheet at fair value. All of the other complexities of the standard, which generally relate to the 
accounting for subsequent changes in fair value of these instruments, necessarily flow from this basic 
concept. The current accounting for derivatives does not require many derivatives to be recorded on the 
balance sheet. 

This practice is neither an oversight of the accounting profession, nor the result of a previous 
decision that derivatives should not be recorded on the balance sheet. Rather, it is the result of the basic 
accounting model that requires assets and liabilities to be recorded at historical cost. Under this basic 
model, derivatives are not recorded on the balance sheet because they often involve no up front cash 
payment, and not because they have inconsequential economic effects. The current practice is simply 
an improper accounting method because derivatives represent either a contractual obligation to make a 
net payment or payments in the future, which is clearly a liability, or they represent the contractual right 
to receive a net payment or payments in the future, which is clearly an asset. Since derivatives often 
have little or no historical cost, the true economic effects of these instruments are not reflected in the 
financial statements under the historical cost method of accounting. Thus, the only way to record these 
assets or liabilities is to use the fair value of the instrument. * * * 

FAS 133 was amended and clarified by FAS 137, Accounting for Derivative Instruments and 
Hedging Activities-Deferral of the Effective Date of FASB Statement No. 133-an amendment of FASB 
Statement No. 133 (issue Date 6/99); FAS 138, Accounting for Certain Derivative Instruments and 
Certain Hedging Activities-an amendment of FASB Statement No. 133 (issue Date 6/00); and FAS 149, 
Amendment of Statement 133 on Derivative Instruments and Hedging Activities (issue Date 4/03). All 
these statements are available at <LT>www.fasb.org<GT>. In addition, the Derivatives Implementation 
Group (DIG) was formed to anser questions regarding implementation of FAS 133. By mid-2004, this 
group had published 167 implementation issue statements. 

Questions and Notes 

1. A number of losses by large institutions during the early 1990s caused a great deal of concern 
that those firms were not properly managing their exposure to risks from complicated derivatives 
instruments. One institution that was destroyed was the 250-year-old Barings bank, which had helped 



the United States finance the Louisiana Purchase. See Jerry W. Markham, "Confederate Bonds," 
"General Custer," and the Regulation of Derivative Financial Instruments, 25 Seton Hall L. Rev. 1 (1994) 
(describing those losses). Industry and government regulators responded with better risk management 
systems such as value-at-risk programs that sought to measure risk from particular positions by 
historical analysis. Improved accounting methods and disclosures were also thought necessary in order 
to allow better shareholder and management monitoring of derivative positions. Even with increased 
protective measures, one rogue currency trader working for a U.S. subsidiary of Allied Irish Banks 
managed to lose $691 million. See Abigail Rayner et al., AIB trader makes claims to investigators over 
huge loss, Fin. Times, Mar. 6, 2002, at 1. 

2. Does FAS 133 adequately disclose the risk to shareholders from derivative positions? 

3. Has the effort to make FAS 133 a principle-based statement been successful given that it has 
resulted in over 800 pages of accounting standards and implementation guidance? Is balancing basic 
principles with the need for rules to ensure consistent practices possible? 

4. Do you think non-financial institutions should be engaged in risky and complex derivative 
transactions. 

5. Derivatives were used during the Enron debacle to manipulate that company’s balance sheets 
and those of Dynegy Inc. J.P. Morgan Chase and Citigroup agreed to pay a total of $255 million to settle 
SEC actions charging those banks with aiding Enron in that effort. The SEC described its action against 
J.P. Morgan Chase as follows: 

The Securities and Exchange Commission ("Commission") today charged J.P. Morgan Chase & 
Co. with aiding and abetting Enron Corp.’s securities fraud. The Commission’s complaint, filed in U.S. 
District Court in Houston, alleges that J.P. Morgan Chase aided and abetted Enron’s manipulation of its 
reported financial results through a series of complex structured finance transactions, called "prepays," 
over a period of several years preceding Enron’s bankruptcy. These transactions were used by Enron to 
report loans from J.P. Morgan Chase as cash from operating activities. The structural complexity of 
these transactions had no business purpose aside from masking the fact that, in substance, they were 
loans from J.P. Morgan Chase to Enron. Between December 1997 and September 2001, J.P. Morgan 
Chase effectively loaned Enron a total of approximately $2.6 billion in the form of seven such 
transactions. * * * 

Specifically, the complaint alleges that between December 1997 and Enron’s demise in 2001, 
J.P. Morgan Chase and Enron engaged in seven of these prepay transactions in order to disguise loans 
as commodity trades thus achieving Enron’s desired accounting and reporting objectives. As the 
complaint alleges, the clearest indication that the J.P. Morgan Chase/Enron prepays were disguised 
loans was their structure. In general, in a prepay transaction (also known as a prepaid forward sale 
contract) the purchaser pays for a commodity upfront, in full, at the time the contract is made, and the 
seller agrees to deliver the subject commodity on future dates, often over the course of several years. In 
effect, the seller bets that the market price of the subject commodity would be lower at the time of 
delivery than at the time the contract is made. The purchaser bets the opposite way: that the market 
price of the commodity at the time of delivery will exceed the price it paid at the time of contracting. In a 
typical prepay transaction, therefore, each side assumes commodity price risk. 

According to the complaint, the critical difference in the J.P. Morgan Chase/Enron prepays-and 
the reason that these transactions were in substance loans-was that they employed a structure that 
passed the counter-party commodity price risk back to Enron, thus eliminating all commodity risk from 
the transaction. This was accomplished through a series of simultaneous trades whereby Enron passed 
the counter-party commodity price risk to a J.P. Morgan Chase-sponsored special purpose vehicle called 
Mahonia, which passed the risk to J.P. Morgan Chase, which, in turn, passed the risk back to Enron. 

As in typical prepays, the complaint alleges, Enron received cash upfront. In contrast to typical 
prepays, according to the complaint, with all elements of the structure taken together, Enron’s future 



obligations were reduced to the repayment of cash it received from J.P. Morgan Chase with negotiated 
interest. The interest was calculated with reference to LIBOR. Since all price risk and, in certain 
transactions, even the obligation to transport a commodity were eliminated, the only risk in the 
transactions was Chase’s risk that Enron would not make its payments when due, i.e., credit risk. In 
short, the complaint alleges, these seven prepays were in substance loans. 

According to the complaint, Mahonia was included in the structure solely to effectuate Enron’s 
accounting and financial reporting objectives. Enron told J.P. Morgan Chase that Enron needed Mahonia 
in the transactions for Enron’s accounting. Mahonia was controlled by Chase and was directed by Chase 
to participate in the transactions ostensibly as a separate, independent, commodities-trading entity. As 
the complaint further alleges, in order to facilitate Enron’s accounting objectives, J.P. Morgan Chase took 
various steps to make it appear that Mahonia was an independent third party. 

The Commission alleges that J.P. Morgan Chase knew that Enron engaged in prepays to match 
its so-called mark-to-market earnings (paper earnings based on changes in the market value of certain 
assets held by Enron) with cash flow from operating activities. By matching mark-to-market earnings with 
cash flow from operating activities, Enron is alleged to have sought to convince analysts and credit rating 
agencies that its reported mark-to-market earnings were real, i.e., that the value of the underlying assets 
would ultimately be converted into cash. 

The Commission further alleges that J.P. Morgan Chase also knew that prepays yielded another 
substantial benefit to Enron: they allowed Enron to hide the true extent of its borrowings from investors 
and rating agencies because sums borrowed in prepay transactions appeared as "price risk 
management liabilities" rather than "debt" on Enron’s balance sheet. In addition, Enron’s obligation to 
repay those sums was not otherwise disclosed. Significantly, according to the Commission’s allegations, 
J.P. Morgan Chase considered prepays to be unsecured loans to Enron, rather than commodity trading 
contracts, and based its decisions to participate in these transactions primarily on its assessment of 
Enron’s credit. 

SEC v. J.P. Morgan Chase & Co., SEC Litigation Release No. 18252 (S.D. Tex. July 28, 2003) (consent 
order), available at <LT>www.sec.gov/litigation/litreleases/Ir18252.htm<GT>. 

The case against Citigroup made similar charges of structuring prepay arrangements for Enron 
and Dynegy. The Enron prepays at Citigroup were a bit more complex than those at J.P. Morgan Chase 
and used the capital markets to fund those transactions: 

The structure, called Project Yosemite, accomplished this goal by using proceeds of sales of 
privately placed notes to fund blind pool trusts that either funded prepay transactions or served as 
security for Citigroup’s funding of prepay transactions. Specifically, Citigroup underwrote and privately 
placed certain notes with large sophisticated investors. The proceeds of those notes were deposited in 
trusts that were allowed to make certain permitted investments. These permitted investments could have 
taken a variety of forms generally consisting of highly rated securities or bank deposits, and certain 
obligations of Enron. The trusts were set up such that Citigroup made the periodic interest payments on 
the notes. In turn, Citigroup received the returns on permitted investments. 

Citigroup also entered into credit default swaps with the trusts whereby, in case of an Enron 
bankruptcy, Citigroup would deliver to the note holders senior unsecured obligations of Enron and 
Citigroup would receive the trust investments. In the first two structures, the trusts invested in prepay 
transactions by replacing Citigroup as the source of Delta’s funding. In the later variation of this structure, 
Citigroup funded the prepays and the trusts invested in highly rated bank deposits. In this iteration of the 
structure, Citigroup’s extension of credit to Enron under the prepay arrangement was fully secured with 
highly rated bank deposits by operation of the credit default swap with the relevant trust. Using the 
Yosemite structure, Enron and Citigroup raised approximately $2.3 billion in the capital markets, which 
provided the financing for additional Enron-Citigroup prepay transactions. 

In the Matter of Citigroup, Inc., Securities Exchange Act Release of 1934 No. 48230 (S.E.C. July 28, 



2003) (consent order), available at <LT>www.sec.gov/litigation/admin/34-48230.htm<GT>. The SEC 
also charged Citigroup with engaging in other projects for Enron that manipulated its financial 
statements: 

As Citigroup knew, because it helped structure the transaction, the purpose of Project Nahanni 
was to generate cash from operating activities by selling Treasury bills ("T-bills") bought with the 
proceeds of a loan. The transaction took place over approximately five weeks spanning Enron’s 1999 
fiscal year end. The project was structured as a business partnership between Enron and an "investor" 
entity arranged by Citigroup to engage in this transaction. The investor entity was capitalized with a $485 
million loan from a Citigroup affiliate and $15 million in equity contributed by a third party. The idea was 
that the "investor" entity would turn its capitalization into T-bills and contribute those T-bills into a 
partnership with Enron. The partnership would sell the T-bills (classified by Enron as "merchant 
investments"), thus generating cash flow from operating activities. Enron would consolidate the 
partnership’s results on its financial statements and report the proceeds of T-bill sales as cash from 
operating activities on its consolidated statement of cash flows. The partnership was created in mid- 
December 1999. On December 29, 1999, Enron used this structure to increase its reported cash from 
operating activities by $500 million. Enron informed Citigroup that it would use this $500 million to 
decrease its reported debt by that amount. Three weeks later, in January 2000, Enron arranged to repay 
the $485 million loan in full with interest. Enron’s purported disclosure of this transaction in its year-end 
1999 filings failed to disclose fully that the partnership was created in December to fund a transaction 
that lasted just long enough to achieve a year-end financial reporting effect. Enron’s disclosure was also 
misleading because it created the false impression that this transaction related to Enron’s regular-course- 
of-business investments in energy and technology companies. 

Project Bacchus was structured by Enron as a sale of an interest in certain of its pulp and paper 
businesses to a special purpose entity ("SPE") capitalized by Citigroup with a $194 million loan and $6 
million in equity. Citigroup understood that the $6 million in equity represented the three percent 
minimum capital investment by an independent, third party (here, Citigroup) considered necessary under 
the then existing accounting literature to avoid consolidating this entity with Enron for accounting 
purposes. (To protect Citigroup’s loan, Enron and the entity entered into a total return swap, the effect of 
which was to make Enron responsible for paying Citigroup an amount equal to the principal and interest 
on the $194 million loan.) Enron and Citigroup signed documents that supported Enron’s accounting 
treatment. Simultaneously, however, Citigroup obtained oral representations from Enron that Citigroup 
would not lose money in connection with its three percent equity investment. Citigroup understood that 
reducing this representation to a written contractual term would have negated Enron’s accounting 
treatment. Consequently, in substance, Citigroup was not at risk for its equity investment, thus rendering 
Project Bacchus a $200 million financing from Citigroup, which should have been accounted as such. At 
the end of December 2000, Project Bacchus generated $200 million of cash from operating activities and 
$112 million in pre-tax income for Enron. Four months before Project Bacchus’ maturity date, the Project 
Bacchus structure was terminated and the pulp and paper assets were moved into a different structure 
involving Enron and Citigroup. 

Id. 

The SEC and bank regulatory authorities assembled a task force in 2004 to consider structured 
finance products sold by banks to corporations that were then used to manipulate the financial results of 
those companies. The task force proposed a requirement that banks develop procedures to identify 
structured products that could cause the banks embarrassment or liability. Interagency Statement on 
Sound Practices Concerning Complex Structured Finance Activities and Request for Public Comment, 
69 Fed. Reg. 28980 (May 19, 2004). 

The purpose was to make banks responsible for such abuses, eliminating the head in the sand, 
ostrich defense by the banks involved in the Enron scandal who claimed they were not responsible for 
the accounting treatment claimed by their customers. 

SECONDARY LIABILITY 
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Section 7. Secondary Liability 

Banks are involved in many aspects of financial transactions and may become defendants when 
a deal or trade goes awry. One basis for such liability is a claim of aiding and abetting. 

In The Matter Of The Earl K. Riley Co. 

Commodity Futures Trading Commission, 1981. 

[1982-1984 Transfer Binder] Comm. Fut. L. Rep. (CCH)I[ 21,854. 

On January 31, 1980, the Commission filed a complaint against The Earl K. Riley Company 
("Riley"), a registered futures commission merchant during the relevant time period, and certain 
corporate trading advisors, pool operators, and individual registered associated persons in the employ of 
these companies. Respondents were charged with violations of various provisions of the Commodity 
Exchange Act, as amended, ("the Act"), and regulations promulgated thereunder. Respondents 
Continental and McPartland, an officer of Continental in charge of its banking relationship with Riley, 
were charged in the complaint under § 13(a) of the Act, 7 U.S.C. § 13c(a) (1976), with aiding and 
abetting the alleged violations by the other respondents.18 

In an unrelated decision filed on January 27, 1981, the Commission examined the doctrine of 
aiding and abetting under the Commodity Exchange Act and determined that "proof of unlawful intent is 
as essential an element of aiding and abetting under § 13(a) of the Act as it is under 18 U.S.C. § 2," the 
federal criminal aiding and abetting provision. In the Matter of Richardson Securities, Inc., 2 Comm. Fut. 
L. Rep. (CCH) 1[ 21,145 at 24,646 (January 27, 1981) ("Richardson"). Subsequent to the Richardson 
decision the parties in the instant case stipulated before the Administrative Law Judge that 

The Division has no proof that either McPartland or Continental had any knowledge of any 
violation of the Commodity Exchange Act, previously or thereafter committed or contemplated, by Riley 
or any other party named as a respondent in this proceeding; or that either McPartland or Continental 
knowingly associated with, participated in or sought by any of their actions to make succeed any activity 
in violation of said Act. 

Relying upon the stipulation, respondents filed a motion for summary disposition * * * arguing that there 
was insufficient evidence of aiding and abetting under the Richardson standard and, therefore, they were 
entitled to judgment as a matter of law. The Division of Enforcement essentially agreed in its responsive 
pleading that unless Richardson were modified to encompass a less stringent standard of proof, 
respondents’ motion had merit. The Administrative Law Judge denied the motion, opining that "there 
remains disputed material facts and disputed inferences from such facts," citing the parties’ 
disagreement as to whether "recklessness" might be proven from the stipulated record. The 
Administrative Law Judge also viewed the undisputed facts submitted by the parties to be "fragmentary 
and incomplete" and, therefore, determined that "additional facts are necessary for a complete and 
adequate record on this issue." Upon consideration of the pleadings, the order of the Administrative Law 
Judge and the stipulated record herein the Commission concludes that the Judge erred when he denied 
respondents’ motion for summary disposition. * * * 

1812 U.S.C. § 1832 (authorizing depository institutions to pay interest only on transaction accounts held 
by individuals and not-for-profit entities). See also 12 U.S.C.A. § 371a (member banks); 12 U.S.C.A. § 
1828(g) (insured nonmember banks and insured branches of foreign banks); 12 U.S.C.A. § 
1464(b)(1)(B) (federal savings associations). 



The Administrative Law Judge’s concern with "recklessness" is misplaced. While the evidence 
from which one might conclude recklessness may also be relevant to a finding of aiding and abetting, a 
finding of "recklessness" alone is not sufficient and, therefore, the parties’ dispute as to whether the 
evidence could support a finding of "recklessness" is immaterial and cannot constitute a genuine issue of 
material fact under the summary disposition provisions of § 10.91(e). Since there are ample undisputed 
facts of record from which to decide the question of aiding and abetting here and since there is no 
genuine issue of material fact to be resolved, we hold that respondents are entitled to a favorable 
decision as a matter of law under § 10.91(e). * * * 

Questions and Notes 

1. The Supreme Court also held that aiding and abetting claims could not be brought in a private 
action against a bank under Section 10(b) of the Securities Exchange Act of 1934 (15 U.S.C. § 78j(b)) 
and SEC Rule 10b-5 adopted thereunder (17 C.F.R. § 240.10b-5). Central Bank v. First Interstate 
Bank, 511 U.S. 164 (1994). The SEC and the CFTC, however, may still bring aiding and abetting claims. 

The CFTC was later forced to clarify its position in the Earl K. Riley case. In In the Matter of 
Republic New York Securities Corporation, Comm. Fut. L. Rep. ¶ 28,701 (2001), the CFTC, by consent, 
held that a bank aided and abetted a massive commodity futures trading fraud carried out by Martin 
Armstrong through the Princeton Economics International Ltd. and Princeton Global Management Ltd. 
Armstrong defrauded several Japanese investors of over $550 million through a Ponzi-like scheme. The 
respondent bank was found to have aided the scheme by issuing net asset value letters to over two 
hundred investors. These letters asserted that funds of the investors were held in bank accounts. The 
letters materially overstated the funds available in those accounts. The bank was also found to have 
allocated trades to the detriment of certain investors in the Princeton accounts and to have failed 
properly to supervise its operations. 

The Supreme Court is now considering the issue of whether a bank can be held liable under a 
so-called "scheme" theory that would impose liability under Rule 10b-5 on a financial institution where 
the purpose and effect of a transaction was to portray falsely a company’s financial condition. Stoneridge 
Investment Partners, LLC v. Scientific-Atlanta, Inc., 443 F.3d 987 (8th Cir. 2006), cert. granted, 127 
S.Ct. 1873 (2007). 

2. In view of their intermediary role and superior access to information, should banks be treated 
as fiduciaries of their customers. 

3. Do institutions need the protection of the OCC’s appropriateness rule? 
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INSURANCE 

Section 1. Introduction to Insurance 

A. The Business of Insurance 

Traditionally, insurance has been used to guard against any number of risks. Insurance products 
insure, among other things, life, health, title, fidelity, and property and casualty. The business of 
insurance is based on the law of large numbers as described in the following case. 

New York Life Insurance Co. v. Statham 

Supreme Court of the United States, 1876. 

93 U.S. 24. 

* * * The first case is a bill in equity, filed to recover the amount of a policy of life assurance, 
granted by the defendant (now appellant) in 1851, on the life of Dr. A. D. Statham, of Mississippi, from 
the proceeds of certain funds belonging to the defendant attached in the hands of its agent at Jackson, 
in that State. It appears from the statements of the bill that the annual premiums accruing on the policy 
were all regularly paid, until the breaking out of the late civil war, but that, in consequence of that event, 
the premium due on the 8th of December, 1861, was not paid; the parties assured being residents of 
Mississippi, and the defendant a corporation of New York. Dr. Statham died in July, 1862. * * * 

Each policy is in the usual form of such an instrument, declaring that the company, in 
consideration of a certain specified sum to it in hand paid by the assured, and of an annual premium of 
the same amount to be paid on the same day and month in every year during the continuance of the 
policy, did assure the life of the party named, in a specified amount, for the term of his natural life. Each 
contained various conditions, upon the breach of which it was to be null and void; and amongst others 
the following: "That in case the said [assured] shall not pay the said premium on or before the several 
days hereinbefore mentioned for the payment thereof, then and in every such case the said company 
shall not be liable to the payment of the sum insured, or in any part thereof, and this policy shall cease 
and determine.’ .... 

Mr. Justice BRADLEY delivered the opinion of the Court. 

We agree with the court below, that the contract is not an assurance for a single year, with a 
privilege of renewal from year to year by paying the annual premium, but that it is an entire contract of 
assurance for life, subject to discontinuance and forfeiture for non-payment of any of the stipulated 
premiums. Such is the form of the contract, and such is its character. It has been contended that the 
payment of each premium is the consideration for insurance during the next following year,--as in fire 
policies. But the position is untenable. It often happens that the assured pays the entire premium in 
advance, or in five, ten, or twenty annual instalments. Such instalments are clearly not intended as the 
consideration for the respective years in which they are paid; for, after they are all paid, the policy stands 



good for the balance of the life insured, without any further payment. Each instalment is, in fact, part 
consideration of the entire insurance for life. It is the same thing, where the annual premiums are spread 
over the whole life. The value of assurance for one year of a man’s life when he is young, strong, and 
healthy, is manifestly not the same as when he is old and decrepit. There is no proper relation between 
the annual premium and the risk of assurance for the year in which it is paid. This idea of assurance 
from year to year is the suggestion of ingenious counsel. The annual premiums are an annuity, the 
present value of which is calculated to correspond with the present value of the amount assured, a 
reasonable percentage being added to the premiums to cover expenses and contingencies. The whole 
premiums are balanced against the whole insurance. 

But whilst this is true, it must be conceded that promptness of payment is essential in the 
business of life insurance. All the calculations of the insurance company are based on the hypothesis of 
prompt payments. They not only calculate on the receipt of the premiums when due, but on 
compounding interest upon them. It is on this basis that they are enabled to offer assurance at the 
favorable rates they do. Forfeiture for non-payment is a necessary means of protecting themselves from 
embarrassment. Unless it were enforceable, the business would be thrown into utter confusion. It is like 
the forfeiture of shares in mining enterprises, and all other hazardous undertakings. There must be 
power to cut off unprofitable members, or the success of the whole scheme is endangered. The insured 
parties are associates in a great scheme. This associated relation exists whether the company be a 
mutual one or not. Each is interested in the engagements of all; for out of the coexistence of many risks 
arises the law of average, which underlies the whole business. An essential feature of this scheme is the 
mathematical calculations referred to, on which the premiums and amounts assured are based. And 
these calculations, again, are based on the assumption of average mortality, and of prompt payments 
and compound interest thereon. Delinquency cannot be tolerated nor redeemed, except at the option of 
the company. This has always been the understanding and the practice in this department of business. 
Some companies, it is true, accord a grace of thirty days, or other fixed period, within which the premium 
in arrear may be paid, on certain conditions of continued good health, & c. But this is a matter of 
stipulation, or of discretion, on the part of the particular company. When no stipulation exists, it is the 
general understanding that time is material, and that the forfeiture is absolute if the premium be not paid. 
The extraordinary and even desperate efforts sometimes made, when an insured person is in extremis, 
to meet a premium coming due, demonstrates the common view of this matter. 

The case, therefore, is one in which time is material and of the essence of the contract. Non- 
payment at the day involves absolute forfeiture, if such be the terms of the contract, as is the case here. 
Courts cannot with safety vary the stipulation of the parties by introducing equities for the relief of the 
insured against their own negligence. * * * 

In the case of life insurance, besides the materiality of time in the performance of the contract, 
another strong reason exists why the policy should not be revived. The parties do not stand on equal 
ground in reference to such a revival. It would operate most unjustly against the company. The business 
of insurance is founded on the law of averages; that of life insurance eminently so. The average rate of 
mortality is the basis on which it rests. By spreading their risks over a large number of cases, the 
companies calculate on this average with reasonable certainty and safety. Any thing that interferes with 
it deranges the security of the business. If every policy lapsed by reason of the war should be revived, 
and all the back premiums should be paid, the companies would have the benefit of this average amount 
of risk. But the good risks are never heard from; only the bad are sought to be revived, where the person 
insured is either dead or dying. Those in health can get new policies cheaper than to pay arrearages on 
the old. To enforce a revival of the bad cases, whilst the company necessarily lose the cases which are 
desirable, would be manifestly unjust. An insured person, as before stated, does not stand isolated and 
alone. His case is connected with and correlated to the cases of all others insured by the same 
company. The nature of the business, as a whole, must be looked at to understand the general equities 
of the parties. 

We are of opinion, therefore, that an action cannot be maintained for the amount assured on a 
policy of life insurance forfeited, like those in question, by non-payment of the premium, even though the 
payment was prevented by the existence of the war. 



[The court did allow the plaintiffs to recover the equitable value of the premiums previously paid] 

Justices WAITE and STRONG concur. * * * 

B. Regulation of lnsurance~Background and HistoryI 

The insurance industry in America grew dramatically after the Civil War. By the end of the 
nineteenth century, insurance companies had amassed vast amounts of capital that had to be 
maintained as reserves for claims. The investment of those reserves brought them in close contact with 
the investment bankers (such as J.P. Morgan & Co.) who in turn were closely allied with the commercial 
banks (such as the National City Bank and the First National Bank in New York). Louis D. Brandeis, a 
future United States Supreme Court Justice, stated in 1905 that insurance companies were "the greatest 
economic menace of today" and that as "creditors of [the] great industries," they used their power 
"selfishly, dishonestly [and] inefficiently.’’2 Increased criticism of the insurance industry led the New York 
legislature to appoint an investigating committee headed by Senator William Armstrong.3 

The Armstrong Committee concluded that the insurance industry should be kept separate from 
the securities and banking industries. As a result of the committee’s recommendations, the New York 
legislature enacted legislation that prohibited insurance companies from purchasing stock for investment 
and from underwriting securities as a part of a syndicate or otherwise. Insurance companies could not 
affiliate with banks since the legislation barred them from owning bank stocks. These restrictions 
effectively isolated insurance from banking and the securities industry. 

The isolation of the insurance industry from banking and securities had a salutary effect 
following the 1929 stock market crash. Although insurance company reserves did not escape unscathed, 
they also were not devastated by the stock market crash. Moreover, insurance companies were not 
subjected to the pervasive federal regulation that was enacted during that period for banks and 
securities firms. The insurance industry rightfully claimed that it was uninvolved in the abuses that led to 
the banking and securities legislation. However, an investigation by Franklin Roosevelt’s Temporary 
National Economic Committee (TNEC) in 1941, found that insurance company assets were highly 
concentrated in industrial bonds because of the restrictions on equity ownership. That concentration 
skewed and leveraged corporate balance sheets by encouraging debt over equity. Nevertheless, no 
federal legislation emerged. 

Scott A. Sinder The Gramm-Leach-Bliley Act And 
of Insurance 

State Regulation of the Business 

5 N.C. Banking Inst. 49 (2001). 

..... Perhaps no modern commercial enterprise directly affects so many persons in all walks of 
life as does the insurance business. Insurance touches the home, the family, and the occupation or the 
business of almost every person in the United States.’’4 "It is practically a necessity to business activity 

1Regulation D, 12 C.F.R. § 204.2(d)(1). 
2Some securities firms offer checking accounts through affiliated banks. Prior to the adoption of the 
Gramm-Leach-Bliley Act of 1999, which endorsed common ownership of banks and securities firms, 
securities firms offered a competing service, the cash management account. This operated much like a 
bank checking account, but contained certain limitations not applicable to a checking account. 
3By statute the Fed may set the reserve requirement (for the portion of the depository institution’s 
transaction accounts in excess of $25 million) between eight and fourteen percent. 12 U.S.C.A. § 
461(b)(2). By regulation, the current reserve requirement is three percent for transaction account 
balances less than $45.8 million and ten percent for transaction account balances over $45.8 million. 
Reg. D, 12 C.F.R. § 204.9. 
4Assume that the money is deposited and reloaned ad infinitum so that ultimately the entire $500 gift is 
now held as required reserves in the banking system. To determine how much money is created by this 



and enterprise.’’~ Insurance serves a broad public interest far beyond its role in business affairs and its 
protection of a large part of the country’s wealth. It is the essential means by which the "disaster to an 
individual is shared by many, the disaster to a community shared by other communities; great 
catastrophes are thereby lessened, and, it may be, repaired .,6 Thus, it is "the conception of the 
lawmaking bodies of the country without exception that the business of insurance so far affects the 
public welfare as to invoke and require governmental regulation.’’7 

To meet the "imperative need" for regulation, state legislatures have enacted comprehensive 
bodies of law, dating back over one hundred years, to "control the insurance business.’’6 State insurance 
law regulates every aspect of the business: insurance companies (including assets, liabilities, and 
investments), insurance policies and rates, the agents who solicit the sale of insurance on behalf of 
companies and the brokers who represent the insured on their purchase of insurance. 

Until 1944, it was universally understood that the States maintained exclusive control over the 
regulation of insurance. This axiom of state regulation had existed since 1869 when the Supreme Court 
decided Paul v. Virginia,9 a case involving an appeal by an insurance agent from a fine imposed for 
selling coverage for a New York insurer who was not properly licensed in Virginia. In rejecting the 
agent’s argument that the Virginia licensing laws violated the Commerce Clause of the U.S. Constitution, 
the Court held that "issuing a policy of insurance is not a transaction of commerce" and is "governed by 
the local law." Subsequent cases have held the entire business of insurance was not interstate 
commerce subject to regulation by Congress. Like Paul v. Virginia itself, many of these cases involved 
state statutes governing licensure of insurance companies and their agents. 

Consistent with this case law and understanding, Congress has routinely refused to extend 
federal authority over the conduct of the insurance business. Between 1902 and 1906, for example, 
numerous bills were introduced providing for federal regulation of various aspects of the insurance 
industry, but the judiciary committees of both the House and Senate concluded such regulation was 
beyond Congress’ constitutional power. In 1914, in recognition of Congress’ lack of authority, resolutions 
were introduced in both the House and Senate proposing the Constitution be amended to give Congress 
the power to regulate the insurance industry. 

Thus, prior to 1944, Congress did not even believe it had the constitutional authority to regulate 
the general conduct of the private-sector insurance business in this country; that power resided solely 
with the States. Consequently, "the States enjoyed a virtually exclusive domain over the insurance 
industry.’’1° 

All this changed in 1944 with the Supreme Court’s decision in South-Eastern Underwriters, 
which held that insurance companies are engaged in interstate commerce and are therefore subject to 
the federal antitrust laws.1~ The decision, "naturally, was widely perceived as a threat to state power to 
tax and regulate the insurance industry.’’12 Congress quickly enacted the McCarran-Ferguson Act?3 

fractional reserve system of banking, solve for A in the following equation: 10% x A = $500. A = $5,000. 
~Reserve requirements are set by Federal Reserve Board Regulation D, 12 C.F.R. pt. 204. 
6The formula now reflects the assumed increase in the reserve requirement. Solve for A to determine the 
maximum amount of money to be created: 20% ofA = $500. A = $2,500 
7<LT>www.federalreserve.gov/fomc/<GT>. 
6As discussed at the end of the next section, this 100 basis point spread was temporarily reduced to 50 
basis points in August 2007. 
9See 67 Fed. Reg. 67777 (Nov. 7, 2002) (codified at Regulation A, 12 C.F.R. pt. 201); Interagency 
Advisory, The Use of the Federal Reserve’s Primary Credit Program in Effective Liquidity Management 
(July 23, 2003), available at 
<L T>www.federa~reserve.g~v~b~ardd~cs~press~bcreg~2~~3/2~~3~~723~attachment.pdf<GT>. 
~°Campbell v. Shearson/American Express, Inc., 1985 Fed. Sec. L. Rep. (CCH) I[ 92,303 (E.D. Mich. 
1985), aff’d in part and rev’d in part, 829 F.2d 38 (6th Cir. 1987). 
~l[eds.] Bob Woodward, Maestro: Alan Greenspan’s Fed and the American Economic Boom (2000). 
~2See 23 Jerry W. Markham & Thomas Lee Hazen, Broker-Dealer Operations Under Securities and 



Passed at the urging of the state insurance regulators directly affected by South-Eastern, McCarran 
"provides that regulation of the insurance industry is generally a matter for the States."14 

* * * Section 2 of the Act provides: 

(a) The business of insurance, and every person engaged therein, shall be subject to the laws of 
the several States which relate to the regulation or taxation of such business. 

(2) No Act of Congress shall be construed to invalidate, impair, or supersede any law enacted by 
any State for the purpose of regulating the business of insurance, or which imposes a fee or tax upon 
such business, unless such Act specifically relates to the business of insurance: Provided, That after 
June 30, 1948, the Act ... known as the Sherman Act, and the Act ... known as the Clayton Act, and the 
Act ... known as the Federal Trade Commission Act ... shall be applicable to the business of insurance to 
the extent that such business is not regulated by State law?~ 

As the Supreme Court has noted, "[o]bviously Congress’ purpose was broadly to give support to 
the existing and future state systems for regulating and taxing the business of insurance.’’~6 * * * 

C. Insurance Expands Its Borders 

Insurance companies began to look for new products after World War II. They found that 
annuities and conventional life insurance policies were competing with securities, particularly mutual 
funds, as a mechanism for building an estate. To meet that competition, the insurance industry created 
the "variable" annuity contract. This was a variation of the traditional "fixed" annuity that payed a fixed 
amount each year to the annuitant for life. The fixed annuity prevented the annuitant from outliving his or 
her estate. The insurance company computed the amount of the annual payment on the basis of the 
annuitant’s life expectancy and an assumed rate of return on the purchase price of the annuity. A 
problem with the fixed annuity, however, was that the value of the fixed payment could be sharply 
undercut by inflation. The variable annuity was created to deal with that concern. 

In the simplest form of variable annuity, the purchaser makes a series of payments to the 
insurance company until retirement. Those funds are invested in stocks or other securities. Upon 

Commodity Law § 2.0714] (1999). 
~3[eds.] The defendant, John Meriwether, has a colorful past. As recounted by Michael Lewis, while a 
bond trader at Salomon, Meriwether loved to play a game with the other bond traders called "Liar’s 
Poker" that involved guessing the serial number on a dollar bill. The game is based on bluffing the other 
players. Reportedly, John Gutfreund, the CEO of Salomon, challenged Meriwether one day to "One 
hand, one million dollars, no tears." Meriwether is said to have responded, "If we’re going to play for 
those kind of numbers, I’d rather play for real money. Ten million dollars. No tears." Gutfreund declined 
to play for those stakes. Michael Lewis, Liar’s Poker 13-17 (1989). 

In 1991, Meriwether, then head of Fixed Income Trading, Gutfreund, and Salomon’s president, Thomas 
Strauss, were forced to resign from Salomon as part of a settlement with the SEC involving false bids by 
Salomon during auctions for Treasury bonds. Gutfreund was barred from association with any 
broker/dealer, Strauss was barred for six months, and Meriwether for three months. In the Matter of John 
H. Gutfreund, Thomas W. Strauss and John W. Meriwether, [1992 Transfer Binder] Fed. Sec. L. Rep. 
(CCH) ¶ 85,067 (Dec. 3, 1992). 
~4Sources: FDIC Statistics on Banking, available at <LT>www2.fdic.gov/idasp/index.asp<GT> (More Key 
Statistics) (number of financial institutions as of July 12, 2007; financial data as of Mar. 31,2007); 
<LT>www.ncua.gov/ReportsAndPlans/statistics/YearEnd2006.pdf<GT> (as of Dec. 31,2006). 
~SKenneth D. Jones & Tim Critchfield, The Declining Number of U.S. Banking Organizations: Will the 
Trend Continue 25 (FDIC Future of Banking Study 2004-02.1), available at 
<LT>www.fdic.gov/ban k/analytical/future/fob_02, pdf<GT>. 
leMarket capitalization is the product of the number of shares of stock outstanding of the bank or its 
holding company multiplied by the current market price of those shares. 



retirement, the annuitant receives a stream of payments for life. The amount of those payments depends 
on the annuitant’s life expectancy and the amount of funds accumulated from contributions and 
increases, or decreases, from the investment of those funds. The variable annuity proved to be a 
popular product, but it was declared to be a security by the Supreme Court. This subjected it to 
regulation by the Securities and Exchange Commission (SEC).17 These holdings presaged the cross- 
selling of insurance and securities products, throwing insurance companies back into the mainstream of 
finance from which the Armstrong Committee had removed them. 

Insurance companies also sought to involve themselves in banking through loopholes in the 
federal statutes that generally prohibited the mixing of banking and insurance. The Savings and Loan 
Holding Company Act, 12 U.S.C. § 1730a, allowed a company, including an insurance company, to own 
a single thrift, provided that the thrift was a "qualified thrift lender" (QTL). A QTL is a thrift with at least 65 
percent of its assets devoted to housing or consumer related lending. Several large insurance 
companies used that provision to operate their own thrifts. Another way to gain entry into banking before 
1987 was through the operation of a nonbank bank (a "bank" that did not both accept deposits and make 
commercial loans). That loophole was closed in 1987, but the existing nonbank banks received limited 
grandfather rights. Still another means by which insurance companies entered banking was by operating 
a limited purpose trust company. A trust company is not considered a "bank" under the BHCA if the 
institution functions "solely in a trust or fiduciary capacity," accepts only trust funds (not demand 
deposits) as deposits, and does not offer FDIC insurance on these deposits. 

Questions and Notes 

1. What types of insurance products do you have? What other types of insurance products are 
available for purchase? 

2. Insurance underwriting, sometimes also called producing, involves creating the insurance 
product and bearing the risk associated with the insurance product, such as the risk that a young man 
who has purchased a life insurance policy will die prematurely. This risk is often mitigated through 
another type of insurance, called reinsurance. Insurance agents sell insurance products to customers 
and retain a commission for facilitating the sale and for providing follow-up services to the customer. 
Insurance agents may be captive (sell the products of only one underwriter) or independent (sell the 
products of several insurance companies). Which insurance activity is riskier--acting as an agent or as 
an underwriter? 

BANK INSURANCE ACTIVITIES 

Ch. 13 

Sec. 2 

Section 2. Bank Insurance Activities Prior to Gramm-Leach-Bliley 

While insurance companies searched for ways to expand their banking activities, banks sought 
entry into the insurance industry. The fees and underwriting commissions from that business were 
attractive. Those products could round out the financial services banks offered to customers. Banks also 
had some competitive advantages that could be employed to sell insurance products. 

Michael D. White What Will It Take for Bank Insurance to Succeed in the United States? 

2 N.C. Banking Inst. 123 (1998). 

17Assets and Liabilities of FDIC-Insured Commercial Banks at 
<LT>www2.fdic.gov/qbp/2007/mar/cb3.html<GT>; banks with assets over $1 trillion found at 
<LT>www2.fdic.gov/idasp/main.asp?formname=inst<GT>. 



* * * Supreme Court Justice Louis Brandeis certainly believed banks could meet the needs of an 
underinsured America. Retained in 1904 as counsel for The New England Equitable Policyholders 
Protective Committee during the Armstrong investigation of leading life insurance companies in New 
York, Brandeis was appalled, like many others, by the insurance companies’ scandalously high 
premiums and commissions and low policy values and retention rates. In 1905, Brandeis introduced the 
idea of selling life insurance over-the-counter in mutual savings banks in Massachusetts. After much 
study, he concluded that mutual savings banks, with minor enlargements of their powers, would be the 
ideal vehicle to bring low-cost insurance to those of modest means. His plan for a Savings Bank Life 
Insurance (SBLI) system was enacted into law in 1907. In later years, Justice Brandeis referred to the 
creation of SBLI as his "greatest achievement." 

From its birth as a social experiment, SBLI grew to become not only a successful business, but 
also to be known as one of the best life insurance buys in America. In addition to Massachusetts, New 
York (1938) and Connecticut (1941) adopted SBLI systems. Today, the three SBLI systems insure close 
to one million people with total insurance-in-force close to $50 billion. Therefore, the U.S. banking 
industry can look to SBLI as a modest precedent of success for selling insurance. Moreover, the 
tremendous growth in bank insurance activities in Europe, where they refer to it as "bancassurance," 
bears witness generally to the ability of banks to become principal suppliers of insurance products and 
services. Surely, then, U.S. banks poised to enter the twenty-first century can succeed selling insurance. 

The traditional life insurance agency system is flawed with inherent structural weaknesses and 
deficiencies that include: 

(1) Declining sales. LIMRA [Life Insurance Marketing Research Association] regards the number 
of policies sold as the most accurate measure of how the life insurance industry is doing. By its own 
criterion, the industry is in decline. Since their peak in 1983, new sales of ordinary life policies have 
declined twenty-five percent. 

(2) Declining sales productivity. The average sales productivity of agents is also falling. For 
example, the average number of life policies sold annually by ordinary agents with more than five years 
of experience dropped from fifty-four in 1987 to forty-seven in 1992. LIMRA projects agent productivity 
will decline further to thirty-nine policies in 1997. 

(3) Traditional distribution is insurers’ greatest expense. Declines in productivity and service are 
indicative of an expensive distribution system. The traditional agent distribution system is the life 
insurance companies’ greatest single expense because two-thirds of their expenses go to maintain this 
distribution system. Life insurance company CEOs are increasingly concerned about the excessive cost 
of distribution and low sales force productivity. Agent productivity has changed little in decades (except 
to decline inexorably), and average acquisition costs are estimated at a whopping 175 to 200 percent of 
each dollar of new life premium. 

(4) Record declines in agent recruitment and retention. The life insurance industry uses several 
key measurements to assess the performance, health and potential of agents and the agency system. 
Among them are new agent recruitment rates and four-year agent retention rates. LIMRA describes 
these bellwethers as "either flat or heading south," indicating "a continued slow and painful decline." 
Overall, the number of new life agent recruits per year has declined by half since 1980. Worse yet, once 
new agents are recruited to the life business, few last long. The four-year agent retention rate now 
typically ranges from sixteen to eighteen percent. In other words, for every 100 new agents recruited, 
only sixteen remain in the business four years later. * * * 

Access to life insurance is critical to our nation’s economic and social well-being. However, 
nearly three times as many Americans (104 million) are without any form of life insurance than the thirty- 
seven million alleged to be without health insurance. As a result, households in which breadwinners 
have no life insurance protection are in financial jeopardy. 



With uninsured Americans needing at least $5 trillion in life insurance coverage, there are many 
uninsured (and under insured) families and business owners to be protected and plenty of sales to be 
made. * * * 

Banks can succeed selling insurance because they possess marketing and distribution 
advantages over traditional insurance agencies. These advantages include: 

(1) Customer affinity for and proximity to banks is greater than for traditional agencies. Surveys 
repeatedly show that consumers have greater trust for their banks than for insurance companies and 
agents, and that banks are nearer to their customers, physically and psychically, than traditional agents. 

(2) Banks have more frequent contact with customers and reach a broader range of client 
segments than do agents, allowing for improved consumer access to insurance products and services. 
Banks are a natural and, in many states, a long-standing, historical sales channel for insurance--witness 
SBLI in Connecticut, Massachusetts and New York and property-casualty insurance in Indiana. Bank 
insurance activities improve competition and customer service. They provide more product access, 
insurance alternatives, and choices for more consumers, especially middle and low-income earners. 

(3) Banks are at the point of customer needs origination. Customer financial transactions, 
relationships and goals necessarily engender new insurable interests. In the rush of business, bankers 
must keep in mind that financial transactions of[en represent or signify important life events, 
relationships or decisions including: marriage, buying a new home, starting a family, paying for a child’s 
college education, starting one’s own business, and securing one’s retirement. 

Since banks are at the point of origination and fulfillment of many customers’ financial needs, 
banks have a unique opportunity to serve the new insurance needs that many financial transactions 
engender and to meet the many personal goals that seemingly ordinary transactions signify. Consider 
two simple examples. A mortgage loan will require homeowners’ insurance, possibly mortgage or flood 
insurance, and probably mortgage life or mortgage disability coverage. A small business loan may 
signify needs like key employee protection, a 303 stock redemption plan, an insured cross-purchase buy- 
sell agreement, or increased personal insurance for the company’s executives. 

(4) Banks are able to coordinate their marketing efforts. Insurance companies provide agents 
with little marketing support. Traditional insurance agents are generally responsible for their own 
marketing and prospecting efforts--this is what makes it so difficult for most agents to survive in the 
business. Banks can bring significant, coordinated and centralized marketing resources to bear on the 
insurance business, thereby freeing insurance agents to do what they should do best--meet customers’ 
needs and sell insurance. 

(5) Banks can employ database marketing, segment their customer base, and target markets. 
They have a greater capability to utilize customer information files (with appropriate respect for privacy 
and confidentiality). Banks clearly have greater financial and technological resources, a greater number 
of customers, and a higher frequency of extensive or multiple-account relationships with their customers 
than do the vast majority of insurance agents. Bank master customer information files are capable of 
being organized, analyzed and distributed to their sales forces. 

Customers can be segmented into discrete kinds of potential buying units according to needs, 
buyer preferences, purchase transactions, incomes, and location-proximity to agents. They can be 
targeted as a market according to these and other criteria. Banks can know their customers better and, 
therefore, can help them in a highly professional fashion meet their insurance needs through the 
purchase of appropriate insurance products and services. 

(6) Banks have available a wider variety of methods and techniques for marketing and selling 
insurance to customers than do traditional agents. Customer proximity and relationships, numerous bank- 
branch locations and advanced technologies produce---either face-to-face or remotely--more points of 
contact and greater frequency of contact between a bank and its customers than those between agents 



and their customers or the general public. 

Banks can market and/or sell insurance through monthly customer statements, statement 
stuffers, branch signage, customer newsletters, bank brochures, financial education seminars, ATM 
receipts and screens, in-branch kiosks, WEB sites, home banking by phone or PC, direct mail, 
telemarketing, customer service call centers, personal banking relationships, mortgage loan officer 
relationships, commercial accounts, trust departments, investment centers and brokers or advisors, 
customer service representatives, and platform staff. 

(7) Banks have an opportunity to earn larger margins than traditional insurance agencies by 
using more effective and lower cost distribution strategies. Banks can add insurance to their quiver of 
financial products, using them to raise branch productivity and output and to offset fixed unit costs and 
brick-and-mortar overhead. The closer bank-customer relationships and effective use of customer 
databases should more readily identify customer needs, producing many "warm" leads that improve 
sales closing ratios and sales productivity. A bank’s capability to implement broader, more extensive and 
fully coordinated marketing efforts to assist its sales force should relieve the bank’s sales force of much 
of the unproductive marketing and prospecting necessarily undertaken by traditional agents. Proper 
exercise of this capability should improve the effectiveness and lower the cost of insurance distribution, 
over time resulting in higher profit margins for bank-based agencies than for traditional agencies. * * * 

A. National Banks 

Saxon v. Georgia Ass’n of Independent Insurance Agents, Inc. 

United States Court of Appeals, Fifth Circuit, 1968. 

399 F.2d 1010. 

ELLIOTT, District Judge. 

These two actions were brought by Appellees (Plaintiffs below) to have declared unlawful 
Appellant Comptroller’s 1963 Ruling No. 7110 and to enjoin Appellant Citizens and Southern National 
Bank’s insurance agent and agency activities in Georgia cities of over 5,000 population. * * * 

Two provisions of the National Bank Act (Title 12, U.S.C.A.) are involved: 

Section 24(7), enacted in 1864, grants to national banks "all such incidental powers as shall be 
necessary to carry on the business of banking". 

Section 92, enacted in 1916, provides that national banks "located and doing business in any place the 
population of which does not exceed five thousand inhabitants * * * may, under such rules as may be 
prescribed by the Comptroller of the Currency, act as the agent for any fire, life or other insurance 
company authorized by the authorities of the State in which such bank is located to do business in said 
State ..... 

In this statutory setting James J. Saxon (the original defendant below in Case No. 25050) was 
secretary of an Advisory Committee appointed by the United States Senate in 1956 to make a study of 
the national banking laws and to make suggestions concerning revisions. He and the Advisory 
Committee drafted and recommended passage of legislation which would have allowed national banks in 
cities of more than 5,000 population to act as insurance agents if state chartered banks could do so 
under State law. This legislation was proposed in Congress as the Financial Institutions Act of 1957. 
After consideration and debate by the Congress this legislative proposal as drafted and recommended 
by Mr. Saxon and the Committee of which he was a member was rejected by Congress. 

In 1961 Mr. Saxon became Comptroller of the Currency and in 1962 Comptroller Saxon created 
a "National Advisory Committee on Banking Regulatory Policies and Practices," which committee was 



composed entirely of persons affiliated with the banking business. Comptroller Saxon asked this 
committee to make suggestions and recommendations to him for changes in the laws, policies and 
regulations affecting national banks. In due course Mr. Saxon’s Advisory Committee recommended with 
regard to the insurance agency matter that "appropriate legislation should be enacted expressly to 
permit any National Bank to act as broker or agent in the writing of * * * insurance issued in connection 
with a loan by the bank, and to participate in premium experience refunds.’ .... Instead of asking 
Congress for the "appropriate legislation" recommended by the committee, Comptroller Saxon in 1963 
simply converted that recommendation into an administrative ruling, that being Ruling No. 7110, which is 
the subject of this inquiry, the full text of which provides: 

"Incidental to the powers vested in them under 12 U.S.C. Sections 24, 84 and 371, National 
Banks have the authority to act as agent in the issuance of insurance which is incident to banking 
transactions. Commissions received therefrom or service charges imposed therefor may be retained by 
the bank." 

This ruling was not limited in scope to cities of 5,000 population or less and purported to 
authorize every national bank, regardless of where located, to enter the insurance agency field and to 
compete with Appellees and other insurance agents. 

In 1964 by an exchange of letters Appellant C & S Bank requested and received Comptroller 
Saxon’s specific approval of the Bank’s entry "into the insurance agency business," and in 1965 the 
Bank in its Atlanta offices began selling to borrowers broad forms of automobile, home, casualty and 
liability insurance, and the program was subsequently extended to its national bank offices in the cities of 
Athens, Augusta, Macon, Savannah and Valdosta, each of which has a population in excess of 5,000. 

To protect their business from what was alleged to be unlawful encroachment by the bank, 
Appellees brought suit against the Bank, federal jurisdiction being based upon 28 U.S.C. §§ 1331(a), 
1348 and 1391, and against Comptroller Saxon, jurisdiction being based upon 28 U.S.C. §§ 1331(a) and 
1391(e) and 5 U.S.C. § 1009. 

After overruling Appellants’ motion to dismiss (260 F. Supp. 802), the District Court granted 
Appellees’ motions for summary judgment (268 F. Supp. 236), and subsequently entered judgments 
declaring Comptroller Saxon’s Ruling No. 7110 unlawful and in excess of statutory authority and 
declaring unlawful the Bank’s insurance agent and agency activities in cities of more than 5,000 
population. 

We affirm the judgments of the District Court. * * * 

Does Section 92 of the National Bank Act impliedly prohibit national banks from carrying on the 
business of insurance agents in places of more than 5,000 population[?] * * * 

Appellants contend that authority for national banks located in cities of over 5,000 population to 
act as insurance agents may be inferred from the general provisions contained in Section 24(7) of the 
Act, heretofore set out in pertinent part, this Section allowing national banks to exercise, subject to law, 
all such "incidental" powers as shall be "necessary" to carry on the business of banking. The District 
Court held that the specific grant of insurance agency power contained in Section 92 of the Act, 
heretofore set out, is the full extent of the insurance agency power possessed by national banks, and 
that an insurance agency power may not be inferred from the provisions of Section 24(7). Adjudication of 
the first question presented, therefore, hinges upon the proper construction to be given to these two 
sections of the Act. 

Pertinent to consideration of these statutory provisions, we take note of the fact that prior to the 
1916 enactment of Section 92 it seems to have been universally understood that no national banks 
possessed any power to act as insurance agents. Section 24(7) was contained in the original National 
Bank Act of 1864. Between that time and 1916 when Section 92 was enacted, the various administrative 
agencies charged by law with the administration of the Bank Act consistently ruled that national banks 



had no power to act as insurance agencies. * * * 

The Comptroller then recommended to Congress that it grant insurance agency power to 
national banks located in small towns, submitting to Congress a draft of a proposed amendment to the 
National Bank Act which Congress enacted and is now Section 92 of the Act. 53 Cong.Rec. 11001 
(1916). 

In interpreting the meaning of one provision of an act it is proper that all other provisions in pari 
materia should also be considered. So, in construing the general authority contained in Section 24(7) we 
must give equal consideration to Section 92 as it specifically deals with the power of national banks to 
act as insurance agents, and when the general language in Section 24(7) dealing with "incidental" 
powers is construed in conjunction with the specific grant in Section 92 it is clear that application of the 
expressio unius est exclusio alterius rule requires the construction that national banks have no power to 
act as insurance agents in cities of over 5,000 population. * * * 

Since Congress dealt specifically with the insurance agency power in Section 92, the expressio 
unius rule negates the existence of any other power to act as an insurance agent under the general 
provisions of Section 24(7). * * * 

Independent Insurance Agents of America v. Ludwig 

United States Court of Appeals, District of Columbia Circuit, 1993. 

997 F.2d 958. 

BUCKLEY, Circuit Judge. 

This case is before us on remand from the Supreme Court. It concerns the interpretation of 
section 92 of the National Bank Act, which authorizes any bank located in a community with a population 
of 5,000 or less to sell insurance, subject to the regulations of the Comptroller of the Currency. The 
Comptroller determined that section 92 imposes no geographic limit on the insurance market so that, as 
long as it is located in a small town, a bank is free to solicit and serve insurance customers everywhere. 
We uphold the Comptroller’s interpretation as permissible. * * * 

In 1963, the Comptroller ruled that section 92 permits the branch of a national bank located in a 
community with a population of 5,000 or under ("small town") to sell insurance even though its principal 
office is located in a larger community. This policy is codified at 12 C.F.R. § 7.7100 (1993). 

* * * In 1984, the United States National Bank of Oregon ("the Bank"), a subsidiary of U.S. 
Bancorp, proposed to sell insurance from its branch in Banks, Oregon, population 489, "to customers of 
U.S. Bank and others.’ .... 

In 1986, the agency * * * approved the Bank’s proposal. A letter from Judith A. Walter, the Senior 
Deputy Comptroller for National Operations, explained: 

Based on our analysis of the relevant legal precedent, we have concluded that * * * a national bank or its 
branch which is located in a place of 5,000 or under population may sell insurance to existing and 
potential customers located anywhere. In other words, while the bank or bank branch must be located in 
a small town, it can sell insurance to persons and businesses located outside that town. * * * 

We see no need, however, to canvass the landscape of banking regulation. The Fifty-third 
Congress expressly permitted small town banks to sell insurance, and the Comptroller has concluded 
that it did not impose a geographic limit on the insurance business they are allowed to conduct. To 
overturn the Comptroller’s construction, we would have to conclude that it is "so inconsistent" with a 
"sufficiently clear" statutory policy as to demonstrate that "Congress’ clear intent has been violated." 
Investment Co. Inst. v. Conover, 790 F.2d 925,935 (D.C. Cir. 1986) (internal quotation marks and 



citation omitted). We find no basis for doing so. And, to the extent that subsequent developments have 
threatened to cause the section 92 exception to swallow any rules, the "solution," if there is to be one, 
lies with Congress, not the courts. * * * 

Af[er the Comptroller ruled that insurance customers need not be located in a place of five 
thousand, section 92 became a powerful tool for national banks seeking to sell insurance. While it is true 
that the statute only restricted the bank’s location to the place of less than five thousand, many believed 
that the original intention of the section was to give small town banks an additional source of income, 
rather than to permit large banks or their branches to sell insurance nationwide. 

In Barnett Bank of Marion County, N.A.v. Nelson, 517 U.S. 25 (1996) (excerpted in Chapter 4), 
the Supreme Court held that state legislation could not restrict national banks from selling insurance. 
The legislation in question was a Florida statute that prevented banks from being affiliated with entities 
selling insurance within the state. While the McCarran-Ferguson Act provided that regulation of 
insurance was relegated to the states and that federal law was not to preempt it, the Act excepts federal 
statutes specifically regulating insurance from this reverse-preemption rule. The Court found in Barnett 
Bank that section 92 of the NBA did specifically regulate insurance and therefore preempted the 
inconsistent Florida statute purporting to regulate insurance. 

In 1996, the OCC issued an advisory letter stating that it would find state insurance regulation 
problematic where it treats or affects national banks offering insurance differently than other insurance 
agents. State statutes subsequently challenged by national banks included a Rhode Island statute that 
limited the ability of national banks to use customer information to solicit and sell insurance, a New York 
statute that barred national banks in small towns from selling insurance to their loan customers, and an 
Ohio statute that limited the ability of national banks to sell insurance to their customers. 

Office of the Comptroller of the Currency OCC Interpretive Letter 

1996WL 655026. 

* * * The notification was filed on behalf of the First Union National Banks of North Carolina, 
South Carolina, Georgia, Florida, Tennessee, Virginia, Maryland, and First Union National Bank, 
Pennsylvania, a multi-state bank with branches in Pennsylvania, New Jersey and New York. The Banks 
intend to establish operating subsidiaries in each of the states where they are located. The Banks intend 
and expect that the Subsidiaries, and/or the Subsidiaries’ employees engaged in selling insurance, will 
be appropriately licensed under applicable state law. The Subsidiaries will engage in general insurance 
agency activities pursuant to section 92 for all kinds of Insurance, including life, health, property and 
casualty insurance. The Banks have not at this time requested authority for the Subsidiaries to act as 
agent for the sale of title insurance. The Subsidiaries also may sell as agent fixed and variable annuities 
pursuant to 12 U.S.C. § 24(Seventh). * * * 

Section 92 authorizes a bank that is "located and doing business in" a place with a population of 
less than 5,000 to solicit and sell insurance as agent for state-authorized insurance companies. Section 
92 does not define what "located and doing business" means. By its terms, section 92 does not require 
the bank’s insurance solicitation and sales activities to occur within the "place of 5,000." Specifically, 
there is no restriction as to either the identity of the customer or the methodology of sale. Any such 
restraints were expressly delegated by Congress to the OCC. * * * 

[T]he first question we ask is a relatively simple one: Could a non-bank, non-bank-affiliated 
insurance agency based in a particular "place of 5,000" use the methods, tools and facilities the bank 
proposes to use to solicit and sell insurance? If state law would not so limit the marketing range, 
methods and facilities available for non-bank, non-bank-affiliated agencies, then that scope and those 
methods and facilities also should be permissible for a bank or bank-affiliated agency. 



The second question draws on the history of section 92: Are the bank agency’s operations 
inconsistent with the type of activities Congress accepted and authorized? On this issue, a brief recap of 
the historical perspective when Congress authorized national banks to act as insurance agents in 1916, 
* * * is helpful. At that time, nonbank insurance agents were soliciting and servicing insurance customers 
in territories that could encompass large geographic areas, such as whole states or several states. The 
insurance salesmen’s general pattern was to personally solicit customers in any way possible, such as 
seeking out prospective customers at home, at the office, at the club, or elsewhere. The efficient and 
prosperous salesmen used any means available to seek out prospects. Similarly, the general business 
of banking was not limited to the confines of the bank’s physical location. Bankers also engaged in 
personal solicitation of prospective customers. 

In conducting their business, insurance salesmen and bankers alike used the latest devices and 
technology to sell their products, such as the mails, the telegraph, and the telephone. These activities 
extended beyond city and town boundaries. The clear emphasis for banks was to adopt progressive 
methods and strategies to sell the bank’s services, similar to methods and strategies used in the 
commercial and industrial business spheres. 

In particular, both the insurance and banking industry in 1916 used advertising to solicit 
business. Banks engaged in extensive advertising in a variety of forms, including local mediums such as 
newspapers, window displays, and streetcars, as well as nationally circulating trade journals and 
magazines. 

The organizational structure of the "general insurance agency" usually resulted in agents being 
managed from a local agency, although agents were not necessarily based or present in the local office 
on a day-to-day basis. By 1916, the general agent acted as the local sales manager and was in charge 
of the activities of his agents. Salesmen typically were paid by the general agent from the local agency 
location. Similarly, bank employees typically were managed from the local bank location. 

The local agency was the insurance salesmen’s place of business for licensing purposes. 
Insurance agents and managers sent correspondence and applications from the local agency office to 
the home office while the home office sent the policies for delivery to the local agency offices. Soliciting 
agents were required to be licensed by the state for registration, tax, or regulatory purposes. Insurance 
companies also were subject to state licensing requirements. 

Section 92 as enacted in 1916 generally described the ways national bank insurance agencies 
operated: by soliciting and selling, by collecting premiums, and by receiving commissions and fees for 
these services from the Insurance company. Congress knew how to, but conspicuously did not, 
delineate or curtail how these activities were to be conducted by bank insurance agencies. Thus, 
Congress permitted national banks to operate effectively in the insurance business that existed in 1916, 
and also did not restrain banks ability to modernize their solicitation and sales methods as needed to 
remain competitive as the insurance business evolved. 

Thus, today, insurance agents enjoy expanded geographic flexibility, and employ technological 
innovations and contemporary marketing methods and facilities. The language of section 92, its 
legislative history, the practices of banks and insurance agents in 1916, the OCC’s longstanding 
interpretive ruling, and recent cases all support the conclusion that a national bank insurance agency 
located in a "place of 5,000" should be permitted the same marketing range and be able to use the same 
marketing tools and facilities as generally available for licensed insurance agencies in the state(s) in 
which the bank agency operates. 

Accordingly, the following general principles can be distilled from the foregoing analysis to define 
the scope of solicitation and sales activities permissible for national banks under section 92: 

The agency located in the "place of 5,000" must, of course, be bona fide. In the present situation 
that will clearly be the case. Agents will be managed through the agency and the "place of 5,000" will be 
the agency’s business location for licensing purposes. Each agency will be responsible for collecting 



commissions from insurance carriers and paying commissions to its licensed sales staff. The agency 
also generally will be responsible for processing insurance applications, delivery of insurance policies, 
and collection of premiums, where consistent with procedures of the relevant insurance carriers. In 
addition, business records of the agency, including copies of customer application and policy 
information, and licensing, customer complaint, and other compliance records, will be available at the 
"place of 5,000." 

The bank agency and its agents may seek the same market range and use the same marketing 
tools and facilities as generally available for a licensed insurance agency, not affiliated with a bank, that 
is based in the "place of 5,000." This will generally allow the following: 

¯ Meetings with customers and solicitations and sales of insurance by agents of the bank agency may 
take place at locations inside the "place of 5,000" as well as at locations outside that "place," provided 
the agents are managed and paid through the bank agency located in the "place of 5,000" and use that 
location as their place of business for licensing purposes. If an insurance company has adopted other 
procedures for its nonbank agents, however, the bank agency may follow the same procedures as other 
insurance agents selling the company’s policies. 

¯ Mailings to advertise and sell insurance may originate from inside or outside of the "place of 5,000," 
and brochures, leaflets, and other literature alerting potential customers to the bank’s insurance activities 
may be distributed from locations both inside and outside of the "place of 5,000," including other 
branches of the same bank. Personnel of bank branches outside of the "place of 5,000" also may make 
referrals to the bank’s insurance agency. Likewise, telephone and cybermarketing may be used and the 
calls and messages need not originate within the "place of 5,000." 

¯ The bank may contract with third parties to assist the agency’s sales activities. For example, third 
parties might provide advertising support, direct mail marketing services, telemarketing services, 
payments processing, or other types of "back office" support. * * * 

Questions and Notes 

1. Although the Saxon opinion, excerpted earlier in this section, indicated that Section 
24(Seventh) does not permit national banks to act generally either as insurance agents or underwriters, 
the OCC recognized numerous exceptions. It approved underwriting of title insurance and credit life 
insurance, as well as agency for the sale of title insurance, credit life insurance, municipal bond 
insurance, and mortgage reinsurance. 

2. National banks made further inroads into the insurance business in 1995 when the Supreme 
Court, in NationsBank of North Carolina v. Variable Annuity Life Insurance Co., 513 U.S. 251 (1995) 
(excerpted in Chapter 4), held that a national bank could sell fixed and variable rate annuities. The Court 
found that annuities were financial investment products (rather than insurance) for purposes of federal 
banking law and that banks may act as agents or brokers with respect to them. 

3. Although annuities may not be insurance products under the NBA, the Seventh Circuit Court 
of Appeals held that fixed annuities remain insurance products for purposes of the McCarran-Ferguson 
Act so that their sale is subject to state insurance regulation. American Deposit Corp. v. Schacht, 84 
F.3d 834,842-43 (7th Cir. 1996), cert. denied, 519 U.S. 870 (1996) (holding that "Retirement CDs" were 
fixed annuities). The decision in Schacht was not the only blow to Retirement CDs. The Eleventh Circuit 
also held that underwriting Retirement CDs involves a type of risk shifting that is not part of the business 
of banking. Blackfeet National Bank v. Nelson, 171 F.3d 1237 (11th Cir.), cert. denied, 528 U.S. 1004 
(1999). The Internal Revenue Service ended this fight when it issued regulations providing that interest 
could not accumulate tax flee, effectively eliminating the justification for this product. 

Independent Insurance Agents of America, Inc. v. Hawke 

United States Court of Appeals, District of Columbia Circuit, 2000. 



211 F.3d 638. 

SENTELLE, Circuit Judge. 

In 1864, Congress granted national banks the power to "exercise ... all such incidental powers 
as shall be necessary to carry on the business of banking." Act of June 3, 1864, ch. 106, § 8, 13 Stat. 
99, 101 (codified at 12 U.S.C. § 24 (Seventh) (1994)). Fifty-two years later, Congress enlarged that grant 
by conferring the power to act as general insurance agents to national banks located in towns with a 
population not in excess of five thousand. See Act of Sept. 7, 1916, ch. 461, 39 Stat. 752,753-54 
(codified at 12 U.S.C. § 92 (1994)). In 1999, Congress further enlarged bank powers by allowing 
financial subsidiaries of "well capitalized and well managed" national banks to engage in a wide variety 
of insurance activities both as an agent and broker. Gramm-Leach-Bliley Act, Pub. L. No. 106-102, §§ 
103(a), 121, 113 Stat. 1338, 1342-50, 1373-81 (1999). * * * 

In Independent Bankers Ass’n of America v. Heimann, 613 F.2d 1164 (D.C. Cir. 1980), we 
recognized the right of national banks to offer "credit life insurance." That product names the bank as 
beneficiary, not the bank customer, and is a principal form of security for consumer loans. We noted that 
"[u]nlike other forms of insurance coverage ... credit life insurance is a limited special type of coverage 
written to protect loans." 613 F.2d at 1170. Because credit life insurance is "essential where ordinary 
loans on personal security are involved" and does not "involve the operations of a general life insurance 
business," we approved of the activity. Id.; see also First Nat’l Bank of Eastern Arkansas v. Taylor, 907 
F.2d 775 (8th Cir. 1990) (upholding authority of banks to sell "debt cancellation contracts" to extinguish 
loan debts in the event of death). * * * 

On December 29, 1997, the OCC issued a letter ruling that "a national bank may offer, as agent, 
multiple peril crop insurance and hail/fire insurance (collectively, ’crop insurance’)...." (footnotes omitted). 
The product insures against "unavoidable losses on crops, including losses due to drought, excess 
moisture, insects, disease, flood, hail, wind and frost." If a farmer’s average yield drops below the 
insured level, the insurance company pays the difference directly to the farmer. 

The Comptroller ruled that the sale of crop insurance was within the "business of banking" for 
three reasons: (1) crop insurance is similar to credit-related insurance which banks may offer and is a 
"logical outgrowth" of the bank’s power to make loans because it assists banks in making recovery from 
borrowers; (2) crop insurance is something that benefits farmers and banks by protecting against risks; 
and (3) the risks are similar to those already borne by national banks in the sale of insurance authorized 
under 12 U.S.C. § 92 or elsewhere. The Comptroller further concluded that even if the sale of crop 
insurance was not part of the business of banking, it was "incidental" to that business. In a footnote, the 
agency stated that the prior circuit decisions in Saxon and ALTA were not applicable because those 
decisions were only concerned with "broad forms" of insurance. * * * 

When interpreting the meaning of a federal statute administered by a single agency, we engage 
in the two-step inquiry of Chevron U.S.A. Inc. v. NRDC, 467 U.S. 837 (1984). At the first step, we inquire 
into whether Congress has directly spoken to the precise question at issue. If it has, we must give effect 
to that express intent. When performing this first step, we employ traditional tools of statutory 
construction. See id. at 843 n.9. If the statute before us is silent or ambiguous on the precise issue, we 
proceed to the second step, where we will defer to the agency’s interpretation of the statute if it is 
reasonable and consistent with the statute’s purpose. 

In this case, our inquiry is whether the "all such incidental powers" language of § 24 (Seventh) 
includes the power of banks to sell crop insurance. While the word "incidental" may be a poster child for 
ambiguity, we find that it is not ambiguous in the context of general insurance activities. A broad statute 
when passed "may have a range of plausible meanings," but subsequent acts can narrow those 
meanings "where the scope of the earlier statute is broad but the subsequent statutes more specifically 
address the topic at hand." FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120 (2000). * * * 
Because § 92 expressly grants national banks located in small towns the general power to sell insurance 



as agent, reading § 24 (Seventh) to authorize the sale of insurance by all national banks transgresses 
both common sense and two traditional rules of statutory interpretation: the presumption against 
surplusage and expressio unius est exclusio alterius. 

A broad reading of § 24 (Seventh) to allow the general sale of insurance by national banks 
would render at least two other related statutes meaningless, in violation of the "endlessly reiterated 
principle of statutory construction ... that all words in a statute are to be assigned meaning, and that 
nothing therein is to be construed as surplusage." Qi-Zhuo v. Meissner, 70 F.3d 136, 139 (D.C. Cir. 
1995); see also Halverson v. Slater, 129 F.3d 180, 185 (D.C. Cir. 1997) ("Congress cannot be presumed 
to do a futile thing."). Why would Congress have passed § 92 to confer insurance authority to some 
national banks if all national banks already had that power pursuant to § 24 (Seventh)? It would have 
been completely useless. See ALTA, 968 F.2d at 155. Likewise, the Gramm-Leach-Bliley Act 
authorizes financial subsidiaries established by "well capitalized and well managed" national banks to 
"[i]nsur[e] ... against loss, harm, damage, illness, disability, or death" as agent or broker. Pub. L. No. 
106-102, §§ 103(a) (listing activities that financial holding companies may engage in), 121 (authorizing 
financial subsidiaries of national banks to engage in some of these activities), 113 Stat. 1338, 1343, 
1373-74. If national banks could already sell insurance under § 24 (Seventh), Congress would have no 
reason to pass a statute limiting that power to financial subsidiaries of only "well capitalized and well 
managed" national banks. 

In addition to the canon of avoiding surplusage, expressio unius est exclusio alterius also points 
to the conclusion that Congress did not intend for all national banks to have insurance powers under § 
24 (Seventh). See Ethyl Corp. v. EPA, 51 F.3d 1053, 1061 (D.C. Cir. 1995) ("mention of one thing 
implies the exclusion of another thing") (quoting American Methyl Corp. v. EPA, 749 F.2d 826, 835-36 
(D.C. Cir. 1984)). In context, because § 92 only confers the authority to sell insurance on banks in 
smaller locales, and because national banks only have the powers granted to them by statute, § 92 
strongly confirms the view that the more general grant in § 24 (Seventh) did not include broad insurance 
powers. See ALTA, 968 F.2d at 155-56; Saxon, 399 F.2d at 1013-14. * * * 

To the extent any ambiguity remains on the issue, we conclude that the Comptroller’s 
interpretation of § 24 (Seventh) is not reasonable. Crop insurance is a general form of property or 
casualty insurance protecting farmers against many potential disasters. It falls squarely within the types 
of insurance held unauthorized in Saxon and ALTA. Unlike the special credit-life product which we 
approved in Heimann, the beneficiary of crop insurance is the farmer-insured, not the bank. If the sale of 
crop insurance is "incidental" to banking under § 24 (Seventh), there would no way of distinguishing 
other general forms of insurance. Agriculturalists undoubtedly rely on banks to obtain loans, but so do 
other individual and corporate borrowers who may also wish to purchase property or casualty insurance 
to protect their interests. Nothing about "crop insurance" leads to a conclusion that it can be treated 
differently than other general forms of insurance under national banking laws just because its coverage 
is limited to farmers. 

The OCC supports its interpretation on the grounds that the sale of crop insurance involves risks 
similar to those already assumed by banks, would benefit customers, and would be a "logical outgrowth" 
of current bank activities. The Comptroller cites as support, for example, the experience of national 
banks in small locales in selling all types of insurance under 12 U.S.C. § 92. However, that activity is 
statutorily authorized. While the sale of crop insurance may be a "logical outgrowth" that national banks 
could apply their prior experience to, that alone cannot constitute legal authorization. If it did, national 
banks would be able to constantly expand their field of operations on an incremental basis without 
congressional action. First would be the authority to sell crop insurance, followed by whatever insurance 
against business risks of a bank customer is the next "logical outgrowth." There would be no logical 
stopping point. Section 24 (Seventh) cannot bear the weight the Comptroller proposes to place on it 
under its test. The Comptroller may of course authorize activities under § 24 (Seventh) "within 
reasonable bounds," but today’s interpretation is not within such bounds. VALIC, 513 U.S. at 258 n.2. 

In the end, this case may have little practical effect. National banks have the power to sell 
insurance, including crop insurance, if they meet the requirements of the Gramm-Leach-Bliley Act. 



However, they do not have the power to sell crop insurance solely under the authority of 12 U.S.C. § 24 
(Seventh). The judgment of the district court is Affirmed. 

B. State Banks 

For years, a number of states allowed their own state-chartered banks to provide insurance 
services to their customers. South Dakota and Delaware led the way in authorizing expansive insurance 
activities for banks chartered in their states. On December 13, 1984, the FDIC proposed a rule 
amendment to prohibit insured banks, which would include most state banks, from directly engaging in 
real estate, underwriting insurance, reinsurance, and engaging in a surety business.18 After receiving 
over five hundred comments, the FDIC revised the proposal to, among other things, permit an insured 
bank to operate a life insurance underwriting department within the bank, subject to various conditions.19 
Over two years later, the FDIC withdrew the proposed rule, claiming that it had grown "stale" and 
needed updating.2° More importantly, since there had been no systemic problems (i.e., bank failures), 
the FDIC decided to grant state banks a degree of leeway. 

BB&T Corporation, headquartered in Winston-Salem, North Carolina, and parent company of 
state-chartered Branch Banking and Trust Company, has operated insurance agencies since 1922. It 
exemplifies a successful marriage of banking and insurance agency activities. Beginning in the 
mid-1980s, it expanded its insurance agency operations through a strategy of aggressive acquisition of 
independent agencies. The strategy was based on the assumption that there were opportunities for profit 
when agencies with duplicative back office operations were put under one roof, thereby reducing overall 
costs. BB&T owns the seventh largest retail insurance brokerage in the country. BB&T sells life, health, 
title, and property insurance products. Wells Fargo & Co., parent of Wells Fargo Bank, N.A., operates 
the nation’s largest bank-owned insurance broker. 

The Federal Reserve Board challenged an early Citicorp application requesting permission for 
its South Dakota bank to engage in insurance activities. The Fed was concerned that the South Dakota 
bank would primarily operate as an insurance agency, rather than a bank?~ 

Citicorp v. Board of Governors of the Federal Reserve System 

United States Court of Appeals, Second Circuit, 1991. 

936 F.2d 66. 

NEWMAN, Circuit Judge. 

Once again we consider an aspect of the broad issue of the extent to which banks are 
authorized to engage in nonbanking activities. That issue was before us just two years ago in 
Independent Insurance Agents of America, Inc. v. Board of Governors, 890 F.2d 1275 (2d Cir. 1989) 
(Merchants II), cert. denied, 498 U.S. 810 (1990). We there ruled, in agreement with the Federal 
Reserve Board ("the Board" or "the Fed"), that the Bank Holding Company Act ("BHCA" or "the Act") did 
not preclude bank subsidiaries of a bank holding company from selling insurance. The question now 
before us is the one left open in Merchants//--whether the BHCA extends the regulatory authority of the 
Fed to the subsidiary of a holding company’s bank subsidiary. 

The question arises on a petition for review filed by Citicorp challenging the Board’s September 
5, 1990, order. That order requires one of Citicorp’s bank subsidiaries, Citibank Delaware, to terminate 
insurance activities that the bank subsidiary was conducting through its operating subsidiary, Family 

~SAm. Banker, June 14, 2007 (as of Dec. 31, 2006). 
~gDonald E. Powell, Remarks Before the National Association for Business Economics, Mar. 26, 2004 
(available at <LT>www.fdic.gov/news/<GT>). 
=°Am. Banker, July 12, 2006 (as of Dec. 31,2005). 
=~Core deposits are those that are considered stable and thus provide a long-term source of funds. 



Guardian Life Insurance Co. ("Family Guardian"). Though mindful of the deference due an agency’s 
construction of the statute it is administering, we conclude that, once the BHCA has been construed to 
leave the regulation of a holding company’s subsidiary banks to their chartering authorities, the Act 
cannot sensibly be interpreted to reimpose the authority of the Fed on a generation-skipping basis to 
regulate the subsidiary’s subsidiary. We therefore grant the petition for review and vacate the Board’s 
order. 

Before introducing the facts, it will be helpful to outline briefly the pertinent statutory provisions of 
the BHCA, the construction placed on those provisions at the Board’s urging by this Court in Merchants 
II, the Board’s regulation concerning operating subsidiaries, and the pertinent aspects of the Delaware 
regulatory framework. 

The principal regulatory powers of the Fed concerning bank holding companies are set forth in 
sections 3 and 4 of the Act. 12 U.S.C. §§ 1842, 1843 (1988). Section 3 requires Board approval of the 
acquisition of ownership or control of any bank by a bank holding company, with narrow exceptions not 
here relevant. Section 3 sets forth factors governing acquisition approval, focusing on the competitive 
effect of the proposed acquisition, the financial and managerial resources of both the holding company 
and the acquired bank, and the convenience and needs of the community served. Id. § 1842(c). 

Section 4 of the Act, the provision ultimately at issue in this litigation, contains two sets of 
prohibitions. First, it specifies, in what might be called the "ownership clause," that a bank holding 
company may not "retain direct or indirect ownership or control of any voting shares of any company 
which is not a bank or bank holding company." Id. § 1843(a) (2). Second, it provides, in what might be 
called the "activities clause," that a bank holding company may not "engage in any activities other than 
(A) those of banking or of managing or controlling banks ... and (B) those permitted under [section 4(c) 
(8) of the Act]...." Id. Section 4 (c) (8) sets forth the so-called "closely related to banking" exception to the 
nonbanking prohibition of the ownership and activities clauses. In relevant part, section 4(c) (8) states 
that the section 4(a) nonbanking prohibitions shall not apply to 

shares of any company the activities of which the Board after due notice and opportunity for hearing has 
determined (by order or regulation) to be so closely related to banking or managing or controlling banks 
as to be a proper incident thereto, but for purposes of this subsection it is not closely related to banking 
or managing or controlling banks for a bank holding company to provide insurance as a principal, agent 
or broker .... 

Id. 

In 1989 the Board approved an application by Merchants National Corporation, a bank holding 
company, to permit two of its Indiana bank subsidiaries to engage in insurance activities. Merchants 
National Corp., 75 Fed. Res. Bull. 388 (1989). That ruling was vigorously challenged in this Court by 
insurance interests who contended that the BHCA was intended to accomplish a nearly complete 
separation of banking and nonbanking activities by precluding bank holding companies and all entities 
within their systems from engaging in nonbanking activities, other than the "closely related to banking" 
activities specifically identified in section 4(c)(8) of the Act. The Board took the position that Congress 
had not gone so far. In the Board’s view, Congress had precluded nonbanking activities by bank holding 
companies themselves but had not wished to displace the traditional authority of state and national bank 
chartering bodies to determine what nonbanking activities could appropriately be engaged in by banks 
that are subject to their regulatory authority, even though such banks were owned by a bank holding 
company under the jurisdiction of the Fed. 

The dispute between the Board and the banking interests, on the one hand, and the insurance 
interests, on the other hand, was a substantial one. Ultimately, we ruled in favor of the Board. Merchants 
II, 890 F.2d at 1284. We acknowledged that the statute was not entirely clear and that arguments 
supporting each of the contending positions could plausibly be based on some of the language of the 
Act, some aspects of the structure of the Act, and some passages from the legislative history. Id. at 
1281-84. After canvassing the available evidence, we concluded that the construction urged by the 



Board was a "reasonable interpretation" of the Act, "one that confides decisions concerning the scope of 
insurance and other nonbank activities of bank subsidiaries to their national and state chartering 
authorities." Id. at 1284. 

In Merchants II we noted the Board’s additional position that, although the Act denied the Board 
authority to preclude bank subsidiaries of a bank holding company from engaging in nonbank activities, it 
nonetheless empowered the Board to preclude the subsidiaries of bank subsidiaries from engaging in 
nonbank activities. Though the insurance interests pressed upon us the "apparent awkwardness and 
perhaps illogic," id. at 1282, of the Board’s generation-skipping approach, we confined our ruling to 
approval of the Board’s construction of the Act to permit nonbank activities by bank subsidiaries (the first 
generation af[er the holding company), and lef[ for another day the issue of whether the Act could 
simultaneously be construed to bar nonbank activities by a subsidiary’s subsidiaries (the second 
generation). That day has now arrived. 

Long before the administrative and judicial rulings in Merchants II, the Board had issued 
Regulation Y, the so-called "operating subsidiary rule," which purports to govern the activities of 
subsidiaries of a bank holding company. See 12 C.F.R. Pt. 225 (1990) (current version). In general, such 
subsidiaries must limit their activities to those banking and "closely related to banking" activities 
permitted by section 4 of the Act. However, one provision of Regulation Y permits state-chartered banks, 
without the Board’s prior approval, to acquire 

all ... of the securities of a company that engages solely in activities in which the parent bank may 
engage, at locations at which the bank may engage in the activity, and subject to the same limitations as 
if the bank were engaging in the activity directly. 

Id. § 225.22(d) (2) (ii) (emphasis added). Thus, under Regulation Y and the Board’s construction of 
section 4, as endorsed in Merchants II, a subsidiary of a state-chartered bank subsidiary of a holding 
company may engage in nonbank activities permitted to the bank under state law, provided that the 
activities are conducted under the same limitations that would apply if the bank were engaging in the 
activities "directly." 

In May 1990, Delaware enacted the Bank and Trust Company Insurance Powers Act of 1989, 67 
Del. Laws, c. 223 (1990) ("the Delaware statute"). The Delaware statute permits Delaware banks, under 
certain conditions, to engage in insurance activities (other than title insurance). The statute affords the 
banks the option of conducting insurance activities through a "department" or "division" of the bank or 
through a subsidiary of the bank. Whichever option is chosen, the statute requires substantial structural 
barriers between the bank’s insurance activities and its banking activities. 

For example, the statute requires that the assets of the bank may be applied only to satisfy the 
non-insurance liabilities of the bank and not those of the bank’s insurance "division," id. § 8, and the 
assets of the insurance "division" may be applied only to satisfy the liabilities of that "division" and not 
the other liabilities of the bank, id. § 22. The statute places a 25 percent limit on the amount of the bank’s 
total capital, surplus, and undivided profits that may be allocated to its insurance "division," id. § 10, and 
the minimum capital that the bank is required to maintain under Delaware banking law may not be used 
to meet the separate capital requirements of the "division" imposed by state insurance law, id. § 3. The 
statute provides that for purposes of the Delaware Insurance Code an insurance "division" of a bank is 
treated as an insurance company "in the same manner and to the same extent as if it were a separately 
incorporated subsidiary ... with separate capital accounts, assets and liabilities." Id. § 17. 

In general, Delaware authorizes its bank commissioner to regulate the banking activities of state- 
chartered banks and authorizes its insurance commissioner to regulate the insurance activities of a 
bank’s insurance "division." Id. §§ 5, 38. However, the statute permits the bank commissioner to 
supervise the insurance "division" whenever he determines that the "division’s" activities are "likely to 
have a materially adverse effect on the safety and soundness of the bank." Id. § 5. 

Citicorp is a bank holding company with assets of more than $200 billion. In 1982, Citicorp 



obtained a charter from Delaware for Citibank Delaware, a commercial bank wholly owned by Citicorp. 
Citibank Delaware has assets of more than $2 billion and serves customers in 35 states. 

In 1986, with the approval of the Fed, Citicorp established Family Guardian as a wholly owned 
subsidiary to underwrite and sell certain credit-related insurance expressly authorized for bank holding 
companies by section 4(c)(8)(A)of the BHCA, 12 U.S.C. § 1843(c)(8)(A). The day after the Delaware 
statute was enacted, Citicorp transferred all of the voting shares of Family Guardian to Citibank 
Delaware in order to permit Family Guardian to transact the broader range of insurance activities 
authorized under the Delaware statute for insurance "divisions" and subsidiaries of Delaware banks. 
Family Guardian then began to expand its operations to include insurance underwriting and other 
insurance activities within the scope of Delaware law, though beyond the scope of the "closely related to 
banking" activities specified in section 4(c)(8) of the BHCA. * * * 

Citicorp contends that the BHCA does not permit the Fed to regulate the activities of the 
subsidiary of a bank subsidiary of a holding company. Before the Merchants II litigation, that contention 
would have posed a substantial issue because a major controversy then existed as to whether the 
BHCA permitted non-banking activities (other than those specifically authorized by section 4(c)(8)) to be 
conducted anywhere in a system controlled by a bank holding company. The insurance interests in 
Merchants II contended that neither a holding company, nor a bank subsidiary, nor the subsidiary of a 
bank subsidiary could engage in nonbanking activities. However, the Fed disagreed with that 
interpretation of the Act and argued that the bank subsidiaries of a holding company were beyond the 
Board’s regulatory authority. In the Fed’s view, Congress intended to leave unimpaired the primary 
regulatory authority of state and national bank chartering agencies to determine the activities of 
institutions under their jurisdiction. We agreed with that construction of the statute. 

Thus, in the aftermath of Merchants II, we take the Act as if it said in terms, "The Board is 
without authority to limit the activities of a bank subsidiary of a bank holding company." Now the question 
is whether the Board may nonetheless regulate the activities of a bank subsidiary’s subsidiary. The 
rationale of the position that the Board successfully urged upon us in Merchants II requires an answer 
consistent with the interpretation the Board there urged us to adopt. The Board urged, and we agreed, 
that Congress wanted bank chartering agencies to regulate the activities of banks within their 
jurisdiction. By virtue of their authority over the banks that they charter, those agencies have ample 
authority to determine the permissible activities of the subsidiaries owned by the banks. We have been 
given no reason to believe that Congress wanted the jurisdiction of bank chartering authorities to end at 
the corporate structure of the bank itself, rather than extend throughout the chain of companies owned 
by the bank. Surely a bank chartering agency, charged with the responsibility to maintain the soundness 
of a bank, is vitally interested in the assets owned by a bank, including shares of wholly owned 
subsidiaries. In the pending case, Delaware has demonstrated that its regulatory authority over 
Delaware-chartered banks is not confined to activities occurring within the bank, but extends to 
insurance activities whether conducted within the bank (albeit in a separate "division") or in a subsidiary 
of the bank. 

Moreover, the Board has provided no basis for believing that Congress wished to create two 
classes of state-chartered banks--those owned and those not owned by bank holding companies. 
Before Merchants II, such an argument was plausible; Congress might have wanted those state- 
chartered banks owned by holding companies to be confined to banking activities, leaving banks not so 
owned to have broader activity. But once the Board persuaded us to read the statute to leave all state- 
chartered banks free to sell insurance, subject to state, not Board, regulation, there is no basis for 
believing that Congress simultaneously adopted a generation-skipping approach and authorized the 
Board to bar the subsidiaries of state-chartered banks from selling insurance whenever those banks 
were in turn the subsidiaries of a holding company. 

Neither of the two technical statutory arguments tendered by the Board supports the generation- 
skipping approach. Section 4(a) of the Act provides that no bank holding company shall acquire or retain 
"direct or indirect ownership or control of any voting shares of any company which is not a bank." 12 
U.S.C. § 1843(a) (1), (2). That provision would plainly bar a holding company from using some entity 



other than a bank to acquire or retain control of a nonbanking company. A holding company may not 
directly acquire an insurance company, and it may not do so indirectly through some shell corporation, 
voting trust, or other nonbanking entity. But section 4 and the entire BHCA obviously contemplate that a 
holding company may own a bank, and if the Act permits the bank to sell insurance, subject to state 
regulation, it leaves the states equally free to permit bank subsidiaries to sell insurance. That is made 
explicit in section 7 of the Act, which provides: 

No provision of this chapter shall be construed as preventing any State from exercising such powers and 
jurisdiction which it now has or may hereafter have with respect to ... banks ... and subsidiaries thereof. 

12 U.S.C. § 1846. 

The Board also relies on section 2(g)(1) of the Act, which provides that "shares owned or 
controlled by any subsidiary of a bank holding company shall be deemed to be indirectly owned or 
controlled by such bank holding company." 12 U.S.C. § 1841(g)(1). There is no doubt that a literal 
application of this language would mean that Citicorp shall be deemed to own Family Guardian. But the 
question remains whether, in adding section 2(g)(1)in 1966, Congress intended to extend to the Board 
the authority to prevent a state-chartered bank like Citicorp Delaware from selling insurance through an 
operating subsidiary like Family Guardian. Citicorp contends, and we agree, that the purpose of section 
2(g)(1) was to make clear that the BHCA applied when a holding company’s nonbank subsidiaries 
controlled, but did not wholly own, another company. See Amend the Bank Holding Company Act of 
1956: Hearings on S. 2353, S. 2418 and H.R. 7371 Before a Subcomm. of the Senate Comm. on 
Banking and Currency, Pt. 1, 89th Cong., 2d Sess. 342 (1966) ("Technical question[] ha[s] arisen" 
regarding applicability of phrase to situation in which a bank holding company "owns less than 50% of 
the voting shares of" a company that owns another company.). The 1966 amendment was 
noncontroversial and elicited no opposition from national or state bank regulators who surely would have 
objected, as they do now, to the contention that the amendment permits the Fed, and not these 
chartering regulators, to determine what activities may be engaged in by the operating subsidiary of a 
bank subject to their jurisdiction. * * * 

The petition for review is granted, and the order of the Board is vacated. 

In 1991, the Federal Deposit Insurance Corporation Improvement Act (FDICIA), Pub. L. No. 
102-242, 105 Stat. 1991, limited the activities that state-chartered banks could engage in as principal to 
those activities permissible for national banks. 12 U.S.C.A. § 1831a(a). Nevertheless, state-chartered 
banks could still engage in agency activities authorized by their state chartering authorities. Other 
insurance activities, even as a principal, could be authorized under FDICIA if permitted under state law 
and if the FDIC found the bank to be well-capitalized and concluded that the proposed activity posed no 
risk to the safety and soundness of the federal deposit insurance fund. However, FDICIA specifically 
prohibited insurance underwriting by state banks, except to the extent permitted for national banks. 12 
U.S.C.A. § 1831a(b). There was also a limited grandfather provision that allowed subsidiaries of state 
chartered banks to continue, but not expand, their previously permissible underwriting activities. 

Between 1995 and 1998, the number of states that allowed state banks to operate insurance 
agencies increased from twenty-two to forty. All forty granted their state banks broad insurance powers, 
although in some instances state banks were entitled to expanded powers by virtue of so-called "wild 
card" statutes that permitted state banks to engage in all activities permissible for national banks. 
Several other states permitted banks to sell annuities or insurance. Seven states permitted insurance 
sales, but only in designated locations (such as places of less than 5,000 in population). Two states 
permitted insurance sales only in designated places, but permitted insurance products to be marketed 
throughout the state. One state, Massachusetts, did not permit state-chartered banks to engage in any 
insurance activities. 

C. Nonbanking Subsidiary of a Bank Holding Company 



Bank holding companies could undertake expanded activities that were "closely related to 
banking" through their nonbanking subsidiaries. Prior to 1982, many bank holding companies had 
subsidiaries that performed insurance agency functions, and some even underwrote credit life, credit 
accident, and health insurance. The possibility for expansion of insurance activities through the holding 
company largely evaporated, however, with the passage of the Garn-St Germain Act of 1982.22 That Act 
provided that "it is not closely related to banking ... for a bank holding company to provide insurance as a 
principal, agent, or broker," with certain exceptions. Among the exceptions were two grandfather 
provisions, including one for activities authorized before 1982. These grandfathered insurance sales 
provisions have been interpreted to be transferable upon acquisition. Moreover, an exception parallel to 
section 92 of the NBA exists for activities of the nonbanking subsidiary in a place of less than five 
thousand people. The Fed did not read this exception as expansively regarding nonbanking subsidiaries 
as the OCC read section 92 regarding national banks. Exceptions also existed for small bank holding 
companies with total assets of less than $50 million and for providing credit-related insurance as a 
principal or agent. Notwithstanding the many exceptions contained in the BHCA, the clear general rule 
forbidding bank holding companies from participating in insurance precluded the FRB from authorizing 
bank holding companies to engage in or affiliate with companies underwriting insurance. Some bank 
holding companies established offshore subsidiaries to engage in reinsuring insurance policies sold 
abroad--a practice similar to underwriting, although not as risky. 

Even prior to the adoption of the Gramm-Leach-Bliley Act, seventy percent of all banks offered 
some insurance products ranging from annuities and credit-related insurance to property, life, and 
medical insurance. In the annuity market, banks were significant participants, accounting for twenty-five 
to thirty percent of all annuity sales. One-third of all fixed annuities and twelve percent of all variable 
annuity products were sold at banks. 

Questions and Notes 

1. VVhy do you think Massachusetts did not allow its banks to engage insurance activities? 

turf? 
2. How do you think the insurance companies responded to the intrusion of banks onto their 

THE GRAMM-LEACH-BLILEY ACT 

Ch. 13 

Sec. 3 

Section 3. The Gramm-Leach-Bliley Act 

To many, the Gramm-Leach-Bliley Act (GLBA) is most notable for its repeal of the 
Glass-Steagall Act restrictions on commercial bank affiliates’ investment banking activities. Of equal 
interest, however, are provisions that widen the entrance for banks into the insurance industry. Those 
provisions were not easily added. Initially, the trade association for independent insurance agents 
ferociously opposed bank intrusion into the insurance industry. Clearly, banks were a threat to the 
agents’ existence. Independent agencies already faced competition from direct line purchasers that 
allowed consumers to buy insurance from the insurance underwriting company without having to pay an 
intervening agency. As one writer noted, "we are witnessing the virtual disappearance, nominally, of the 
’life insurance agent’ as this person is now being named ’financial planner.’ ,,23 

22[eds.] At the time this article was written, Mr. Corrigan was the President of the Federal Reserve Bank 
of Minneapolis. 
23Julie Williams is the First Senior Deputy Comptroller and the Chief Counsel of the Office of the 
Comptroller of the Currency, the regulator of nationally chartered banks. 



This transformation occurred because many insurance agents and securities brokers were cross- 
licensed, and many securities brokers selling insurance were working for a bank affiliate. The insurance 
lobby effectively capitulated to bank competition in 1997 when the Independent Insurance Agents of 
America announced that it would support legislation allowing the affiliation of banks and insurance firms 
if functional regulation of insurance activities by the traditional state regulator was retained, and if 
appropriate consumer protection measures were enacted. Perhaps the insurance underwriters decided 
that banks would function well as retail delivery vehicles for insurance products and that empowering 
more bank-affiliated insurance agents could improve insurance company sales. 

The biggest bombshell in the world of banks and insurance arrived in April of 1998, when 
Citicorp announced that it was merging with Travelers Group, which also owned Salomon Smith Barney. 
The value of this merger was set at $83 billion. The combined firm’s holding company became Citigroup, 
Inc. Citigroup had more than 100 million customers world wide and offered a wide range of products 
ranging from corporate finance to consumer banking, securities and insurance. The Fed’s approval of 
the Citibank/Travelers merger was subject to a requirement that the new Citigroup divest itself of the 
Travelers insurance underwriting unit because of the restrictions on bank holding companies engaging in 
insurance underwriting activities. The divestiture period, however, was by statute a minimum of two 
years, with possible extension to a maximum of five years upon application to the Fed. 12 U.S.C.A. § 
1843(a). This merger placed increased pressure on Congress to repeal restrictions on insurance 
activities, especially underwriting. 

A. Nonbanking Subsidiary of a Holding Company 

GLBA significantly expanded the ability of banks to engage in insurance activities. A bank 
holding company that is designated as a financial holding company (FHC) may engage in activities that 
are (A) "financial in nature or incidental to such financial activity," or (B) "complementary to a financial 
activity" and do not present a substantial risk to the safety or soundness of the depository institution 
subsidiaries or the financial system. 12 U.S.C.A. § 1843(k)(1). Specifically listed as activities that are 
financial in nature are "[i]nsuring, guaranteeing, or indemnifying against loss, harm, damage, illness, 
disability, or death, or providing and issuing annuities, and acting as principal, agent, or broker for 
purposes of the foregoing, in any State." 12 U.S.C.A. § 1843(k)(4)(B). Moreover, it is permissible for a 
subsidiary of an FHC to own shares, assets, or ownership interests in a company or other entity if such 
ownership represents an investment made in the normal course of business by an insurance company in 
accordance with state law regulating such investments, and the FHC does not routinely manage or 
operate the company in which it holds the investment, except as necessary to ensure a reasonable 
return on the investment. 12 U.S.C.A § 1843(k)(4)(H) & (I). 

Thus, GLBA legitimates Citigroup’s ownership of both Citibank and Travelers Insurance 
Company. Bank holding companies that wish to expand into insurance underwriting need to qualify as an 
FHC and conduct underwriting activities in a subsidiary of the FHC. Numerous institutions have already 
filed as FHCs, enabling them to expand their financial activities when they desire. 

B. National Banks and National Bank Subsidiaries 

Under GLBA, neither a national bank nor its subsidiary may underwrite insurance unless 
underwriting was permitted by enforceable OCC rulings as of January 1, 1999.15 U.S.C.A. § 6712(a), 
(b). The OCC permits underwriting of credit-related insurance products. The Act, however, specifically 
prohibits the underwriting of title insurance or an annuity contract even if it has already been approved 
by the OCC. 15 U.S.C.A. § 6712(b)(3). 

The financial subsidiaries of national banks, like the subsidiaries of an FHC, are authorized 
under GLBA to engage generally in activities that are "financial in nature or incidental to a financial 
activity." However, insurance underwriting, annuity issuance, real estate investment and development, 
and merchant banking are specifically excluded for a financial subsidiary even though all are permitted 
for an FHC subsidiary. 12 U.S.C.A. § 24a(a)(2). This curious distinction is apparently the result of a 
compromise in the turf war between the FRB (regulator of FHCs, bank holding companies, and their 



respective nonbank subsidiaries) and the OCC (primary regulator of national banks and national bank 
subsidiaries). The compromise was apparently premised on an assumption that certain financial 
activities were too risky to be placed in a financial subsidiary of a bank. 

Section 92 of the NBA, permitting national banks to act as an insurance agent in a place of less 
than five thousand, was not repealed by GLBA, so presumably national banks may still conduct 
insurance agency activities in offices of the national bank located in a place of less than five thousand 
people. A financial subsidiary of a national bank is not subject to the place of five thousand limitation, 
however, and for this reason most national banks have transferred their insurance agency activities to a 
financial subsidiary. 

In another curious restriction, GLBA forbids the sale of title insurance by a national bank unless 
authorized under state law for a state-chartered bank. 15 U.S.C.A. § 6713(a), (b)(1). In such a state, a 
national bank may sell title insurance, subject to the same restrictions applicable to the state-chartered 
bank. The title insurance sale restriction applies only to the national bank, so presumably, a financial 
subsidiary should be able to sell title insurance, which would provide an additional incentive to transfer 
insurance agency activities to a financial subsidiary of a national bank. A grandfather provision permits a 
national bank or its subsidiary to continue any title insurance activities (underwriting or sale) that were 
"actively and lawfully" conducted before the enactment of GLBA. 15 U.S.C.A. § 6713(c). However, a 
national bank with no affiliate other than a subsidiary that underwrites insurance may not directly engage 
in underwriting title insurance. In addition, if a national bank has an affiliate that underwrites insurance 
but is not a subsidiary of the bank, neither the bank nor its subsidiary may underwrite title insurance 
pursuant to the grandfather provision. Although a national bank’s title insurance activities may continue 
pursuant to this grandfather provision, the grandfather provision in effect pushes the title insurance 
activities out of the bank into a separate existing subsidiary or affiliate engaged in insurance. 

The possible preemption of state insurance laws that significantly interfere with the ability of a 
national bank or national bank subsidiary to engage in insurance activities is discussed further in Section 
D. 

C. State Banks and State Bank Subsidiaries 

State banks and their subsidiaries, as a general matter, are prohibited by the FDICIA from 
engaging in insurance underwriting even if permitted under state law, except to the extent that activity is 
permissible for national banks. 12 U.S.C.A. § 1831a. The new insurance underwriting restrictions for 
national banks in GLBA also restrict the underwriting ability of state banks. Thus, state banks cannot 
underwrite title insurance unless they fall within one of the limited exceptions provided in the FDIClA. 

GLBA does not answer definitively whether state banks may issue annuities if so authorized 
under state law. GLBA clearly prevents national banks from issuing annuities. But if annuities are not 
insurance, then they are not subject to the underwriting prohibitions. Moreover, a state bank or its 
subsidiary could apply for the FDIC’s permission to issue annuities as a principal. 

Insurance agency activities, if permitted under state law, are not linked to national bank powers 
since the FDIClA only limits a state bank’s activities as principal. In a state that authorizes title insurance 
sales for its state banks, those sales may continue under GLBA. Although national banks under GLBA 
generally may not engage in the underwriting or sale of title insurance, a national bank may sell title 
insurance in a particular state to the same extent as a state bank. 

A state bank, to the extent permitted by state law, may own a subsidiary that engages in 
activities comparable to those permitted by GLBA for a national bank’s financial subsidiary. 12 U.S.C.A. 
§ 1831w. The conditions for establishing a financial subsidiary of a state bank mirror those for 
establishing a financial subsidiary of a national bank. In addition, a state bank may retain existing 
subsidiaries (that may not qualify as financial subsidiaries) and continue to engage in activities lawfully 
conducted by such subsidiaries as of the date of GLBA’s enactment. Moreover, a state bank subsidiary 
may still apply to engage in new activities pursuant to section 24 of the Federal Deposit Insurance Act, 



bypassing the requirements necessary for establishing a financial subsidiary. 

D. State Regulation of Insurance 

GLBA continues the McCarran-Ferguson Act’s requirement that insurance be regulated at the 
state level. 15 U.S.C.A. § 6701(a), (b). The statute specifically addresses the interaction between state 
insurance regulators and federal banking regulators, anticipating the likely regulatory struggle. See 15 
U.S.C.A. § 6714. The Act’s adoption of a functional regulatory structure is likely to be put to the test in 
regulating the insurance activities of banking organizations. 

Scott A. Sinder The Gramm-Leach-Bliley Act and State 
Insurance 

Regulation of the Business of 

5 N.C. Banking Inst. 49 (2001). 

* * * GLBA explicitly "recogniz[es] the primacy and legal authority of the States to regulate the 
insurance activities of all persons."24 The Act thus generally mandates that all insurance activities will be 
"functionally regulated" by the States regardless of the nature of the entity that is engaging in those 
activities. To implement this requirement, the Act specifically provides that: 

¯ The McCarran-Ferguson Act remains good law; 

¯ No person or entity may provide insurance as principal or agent in any State unless they are properly 
licensed to do so in accordance with the laws of that State;2~ 

¯ "The insurance activities of any person or [entity] shall be functionally regulated by the States," subject 
to the preemption provisions discussed below;=6 and 

¯ Small-town national banks selling insurance as agents under their Section 92 authority are fully subject 
to state regulation of those activities (thus eliminating the OCC’s power to serve as the sole regulator of 
national bank insurance sales activities). 

Section 104 of the Act limits the scope of permissible state "functional regulation" of insurance 
activities by establishing preemption standards. The Act thus generally prohibits any State from 
preventing or restricting any affiliation among bank holding company subsidiaries that is authorized 
under the Act. 

The Act also generally dictates that a state non-sales insurance requirement cannot be 
preempted as long as it does not apply to the activities of insured depository institutions (except those 
selling savings bank life insurance). Although at first blush this limitation seems broad, the Act limits the 
insurance authority for national bank subsidiaries to sales activities. It also specifically prohibits bank 
subsidiaries from engaging in insurance activities "as principal," and it prohibits national banks from 
engaging in underwriting-related activities. The remaining question is whether there is some insurance 
activity in which the Comptroller could authorize national banks to engage "as principal" that is not 
underwriting-related. None have been identified to date. 

Although the Act clarifies that State requirements of "general applicability" relating to corporate 
governance or antitrust concerns are generally preserved,~7 it also establishes a "nondiscrimination" 

=4See Michael Duane Jones, Note, S Banks: Should Banks Convert to S Corporations? 4 N.C. Banking 
Inst. 627 (2000). 
=6See T. Scott Kummer, Note, Should the IRS Continue to Deny Banks the Benefits of the LLC 
Structure? 8 N.C. Banking Inst. 325 (2004). 
2~See Connie Edwards Josey, Note, State v. National Banks: The Battle Over Examination Fees, 6 N.C. 
Banking Inst. 463 (2002). 
27[n.10] * * * The words "facilitating travel" appear in the Secretary of the Treasury’s Annual Report for 



preemption standard that prohibits a State from regulating the insurance activities authorized or 
permitted under the Act or any other provision of law in a manner that-- 

(1) overtly distinguishes between insured depository institutions and other persons engaged in 
insurance sales activities in any way adverse to an insured depository institution; 

(2) as interpreted or applied, has or will have an impact on insured depository institutions that is 
substantially more adverse than its impact on other persons providing similar products and services; 

(3) effectively prevents an insured depository institution from exercising its powers under this Act 
or federally law; or 

(4) conflicts with the purpose of the GLBA. 

For insurance sales, solicitation and cross-marketing activities, the primary rule is as follows: 

In accordance with the legal standards for preemption set forth in the decision of the Supreme Court in 
Barnett Bank of Marion County N.A.v. Nelson, [citation omitted] no State may, by statute, regulation, 
order, interpretation, or other action, prevent or significantly interfere with the ability of a depository 
institution, or an affiliate thereof, to engage, directly or indirectly, either by itself or in conjunction with any 
other person, in any insurance sales, solicitation, or cross-marketing activity.28 

There are two noteworthy facets of this provision. First, it is not national bank specific in any 
way. It instead governs state regulation of all depository institutions and their affiliates. Second, the Act 
expressly incorporates the "prevent or significantly interfere" preemption standard articulated in Barnett 
and explicitly dictates that nothing in the Act is intended to amend or modify that standard in any way. 
Both the explicit reference to Barnett in the preemption provision itself and the subsequent construction 
provision declaring that "nothing in this paragraph [Section 104(d)] shall be construed ... to limit the 
applicability of the decision" in Barnett make this absolutely clear. 

The Act’s preservation of the Barnett "prevent or significantly interfere" preemption standard is, 
however, subject to two important caveats. First, state insurance sales requirements enacted after 
September 3, 1998 also are subject to the "nondiscrimination" requirement discussed above. Second, 
any state consumer protection law that falls within one of the thirteen "safe harbor" provisions included in 
the Act and discussed below is specifically exempted from preemption under the Act. 

The thirteen separate "safe harbor" provisions essentially permit a State to impose restrictions 
that are substantially the same as but no more burdensome or restrictive than the "safe harbor" 
provisions of the GLBA. Any state law that falls within a safe harbor cannot be preempted. The "safe 
harbors" apply to laws already in place as well as those that may be enacted in the future.29 They protect 
state restrictions-- 

1863, where, in reviewing the purposes of the Act, the Secretary said: "Impelled, therefore, by a 
profound sense of the present necessity of a national currency to the successful prosecution of the war 
against rebellion, and of its utility at all times in protecting labor, cheapening exchanges, facilitating 
travel, and increasing the safety of all business transactions ... the Secretary recommended, in two 
successive reports, the authorization of national banking associations, to which the capital of the 
corporations now issuing notes for circulation might be transferred, with advantage to the parties in 
interest as well as to the general public." 
~8[n.2] We expressly hold that the "business of banking" is not limited to the enumerated powers in § 24 
Seventh and that the Comptroller therefore has discretion to authorize activities beyond those 
specifically enumerated. The exercise of the Comptroller’s discretion, however, must be kept within 
reasonable bounds. Ventures distant from dealing in financial investment instruments-for example, 
operating a general travel agency--may exceed those bounds. 
~9[n.4] Assuring that the brokerage in question would not deviate from traditional bank practices, the 
Comptroller specified that NationsBank "will act only as agent .... will not have a principal stake in 
annuity contracts and therefore will incur no interest rate or actuarial risks." Comptroller’s Letter 48a. 



¯ Prohibiting the rejection of an insurance policy required in connection with a loan because it was sold 
by an unaffiliated agent. 

¯ Prohibiting the imposition of extra charges on insurance policies required in connection with a loan that 
are purchased from unaffiliated agents. 

¯ Prohibiting misrepresentations regarding the insured or guaranteed status of any insurance product. 

¯ Requiring that commissions can be paid only to licensed insurance agents. 

¯ Prohibiting any referral fees paid to non-licensed individuals to be based on whether the referral results 
in a transaction. 

¯ Prohibiting the release of insurance information to third parties without the express written consent of 
the customer. 

¯ Prohibiting the use of health information obtained from insurance records without the express written 
consent of the customer. 

¯ Prohibiting tying arrangements. 

¯ Requiring the disclosure, prior to any insurance sale, that the product is--(1) not a deposit; (2) not 
insured by the FDIC; (3) not guaranteed by the financial institution or its subsidiaries or affiliates; and (4) 
where appropriate, involves investment risk, including loss of principal. This disclosure may be required 
to be in writing where a writing is practicable. 

¯ Requiring the disclosure, when insurance is required in connection with a loan, that the purchase of 
insurance from an unaffiliated agent will not affect the loan decision or the credit terms in any way. 

¯ Requiring the completion of credit and insurance transactions through separate documents. 

¯ Prohibiting the inclusion of insurance premiums in a primary credit transaction without the express 
consent of the customer. 

¯ Requiring the maintenance of separate insurance books and records that must be made available to 
state insurance regulators for inspection. 

It is important to note that the Act precludes the drawing of any inference regarding whether a 
state insurance sales, solicitation or cross-marketing regulation is preempted under the Barnett "prevent 
or significantly interfere" standard by virtue of the fact that the regulation falls outside one of the thirteen 
"safe harbor" provisions. The Act thus makes absolutely clear that "nothing in this [Section 104(d)(2)] 
shall be construed ... to limit the applicability of Barnett... or to create any inference with respect to any 
State statute, regulation, order, interpretation, or other action that is not described in this paragraph." In 
addition, as Senator Richard Bryan--the Senate sponsor of the amendment that included the Section 
104(d) provisions--noted in comments on the Senate floor that the intent of the provision was to do 
nothing more than codify the Barnett standard, and Congress "intended to leave the development of the 
interpretation of that standard to the courts." 

The new law thus has absolutely no impact on any of the bank sales of insurance consumer 
protection requirements already in place that are not protected by one of the safe harbor provisions; they 
are subject to the same "prevent or significant interference" Barnett test to which they were subject 
before enactment of the GLBA. 

The Act also establishes a new "expedited dispute resolution" process that applies to any 
dispute between a State insurance commissioner and federal banking regulators on any insurance 



issues, including whether a state insurance sales requirement is preempted by this Act. Either regulator 
may bring a case in the appropriate U.S. Court of Appeals or U.S. Court of Appeals for the District of 
Columbia Circuit, and the court is required to act on the petition within 60 days. The Section also 
establishes an appeal right to the United States Supreme Court that must be taken "as soon as 
practicable." The appellate courts are required to decide all disputes "on their merits," without giving 
"unequal deference" to either regulator. This "standard of review" section is intended to clarify that the 
opinions of state insurance regulators are entitled to as much consideration as those of federal banking 
regulators in resolving these disputes. 

In addition to the "safe harbor" protections for many state insurance sales consumer protections, 
the Act also includes several consumer protection requirements that apply to the insurance sales 
activities of all insured depository institutions that the federal banking agencies were required to 
implement within one year from the date of enactment of the Act.s° These requirements establish federal 
minimum consumer protections that: 

¯ Prohibit discrimination against non-affiliated agents by providing expedited or enhanced treatment if 
insurance is purchased from affiliated agents. 

¯ Prohibit tying and other coercive practices. 

¯ Prohibit misrepresentations regarding the federally insured or guaranteed status of any insurance 
product. 

¯ Prohibit any action could mislead a consumer to believe that they were required to purchase an 
insurance product from a bank in order to receive a loan from that bank or that could mislead a 
consumer to believe that they were required to purchase insurance from any particular agent or broker. 

¯ Require the separation of insurance and deposit-taking activities. 

¯ Limit the payment of referral fees to a nominal amount that may not be based on whether the referral 
results in a transaction. 

¯ Require the disclosure, prior to any insurance sale, that the insurance is--(1 ) not a deposit; (2) not 
insured by the FDIC; (3) not guaranteed by the financial institution or its subsidiaries or affiliates; and (4) 
where appropriate, involves investment risk, including loss of principal. 

¯ Require that an acknowledgment be obtained whenever a disclosure is required from the customer 
verifying receipt of the disclosure. 

¯ Prohibit any discrimination against an applicant for, or an insured under, any insurance product based 
on the fact that the person was a victim of domestic violence. 

The Act clarifies that the federal insurance sales consumer protection provisions are not 
intended to be construed as limiting state insurance regulatory authority, and federal banking regulators 
are required to coordinate their efforts with those of state officials. Moreover, the Act also makes clear 
that if any State maintains a consumer protection requirement applicable to insured financial institutions 
that offers more consumer protection than the parallel federal requirement, the state requirement 
"preempts" the application of the federal requirement in that State. The federal banking regulators are 
required to determine jointly whether any parallel state consumer protection requirement is more 
protective; if it is not, the federal banking regulators must advise the State that the federal requirement 
will apply. The State may then "opt-out" of this preemption if it enacts a statute dictating that its less- 
restrictive state consumer protection requirement should apply in lieu of the federal requirement. * * * 

Finally, the Act contains a set of provisions designed to alleviate the onerous and duplicative 

3°Julie Williams is the First Senior Deputy Comptroller and Chief Counsel of the OCC. 



burdens associated with the multi-state licensing of insurance agents and brokers. To accomplish this, 
the Act contains provisions that would establish the National Association of Registered Agents and 
Brokers (NARAB) as a voluntary licensing clearinghouse for insurance agents and brokers seeking 
licensure in states in which they are not residents.31 Under the terms of the legislation, however, if twenty- 
nine states enact fully uniform or reciprocal licensing statutes within five years (three years, and then an 
additional two-year grace period), NARAB’s creation will be averted. NARAB thus creates a strong 
incentive for the states to streamline multi-state licensing requirements. 

If NARAB does come into existence, it would operate in the following manner. First, an agent or 
broker must be licensed in his or her own state. Only then could the applicant apply for NARAB 
membership. Under the terms of the Act, the NAIC [National Association of Insurance Commissioners] 
would be empowered to establish the criteria and categories of membership in NARAB. According to the 
subtitle, the standard of professionalism for each of those categories must exceed the highest standard 
that currently exists in any state. Once a NARAB applicant meets those requirements, the applicant may 
use NARAB as a "clearinghouse" for multi-state licensing. NARAB would not actually be a federal 
"license" but, rather, would allow the NAIC to issue state licenses to NARAB members. NARAB 
members would have to indicate the states in which they wish to be licensed and remit state licensing 
fees to those states. All other areas of state insurance regulation--such as conformance with all unfair 
trade practices acts--would remain fully in force with no preemption granted to NARAB members. 
Membership in NARAB would be purely voluntary and self-funding, and would be open to all state- 
licensed insurance producers. * * * 

Whether the states can avert the creation of NARAB is the pressing issue. In many ways, this is 
the most immediate threat to the perpetuation of a state-dominated insurance regulatory system. State 
insurance regulators are taking the threat seriously, as evidenced by the unprecedented speed with 
which they adopted a model-licensing act through the NAIC. State regulators believe that adoption of the 
NAIC model in at least twenty-nine states would satisfy the statutory threshold and avert the creation of 
NARAB. * * * 

The requisite number of jurisdictions enacted either uniform or reciprocal licensing requirements 
in time to avoid the creation of NARAB. Most of the state statutes contain a reciprocity provision, rather 
than uniform licensing standards. 

Preemption by the OCC of state insurance statutes and regulations has already created much 
controversy. In Association of Banks in Insurance, Inc. v. Duryee, 270 F.3d 397 (6th Cir. 2001), the court 
considered a challenge brought by a national bank and several banking industry trade groups to 
provisions in the Ohio insurance law authorizing Ohio’s Superintendent of Insurance to deny or revoke 
an insurance license upon determining that the principal purpose of the license is or has been to solicit 
or place insurance on the property or lives of persons in certain prohibited categories. For example, the 
statute provides that the state superintendent of insurance must be satisfied that "in applying for a 
license it is not the applicant’s purpose or intention principally to solicit or place insurance on the 
applicant’s own property or that of relatives, employers, or employees or that for which they or the 
applicant is agent, custodian, vendor, bailee, trustee, or payee." The court found that transactions 
between a bank and its customers commonly make the bank the "agent, custodian, vendor, bailee, 
trustee, or payee" of its customers, and that these relationships are not routinely created in the general 
insurance business. The court held that the impact of the statute on national banks would, therefore, be 
to "significantly interfere" with the national bank’s authority to act as an insurance agent under 12 U.S.C. 
§ 92, and also has an impact that is "substantially more adverse" on depository institutions than on 
others in the insurance business. 

31Department of the Treasury, Office of the Comptroller of the Currency, Notice of Proposed Rulemaking: 
Bank Activities and Operations; Real estate Lending and Appraisals, 68 Fed. Reg. 46119,46119 n.1 
(Aug. 5, 2003) (including preemption of state laws relating to insurance sales, motor vehicle sales, and 
fiduciary operations). 



The OCC issued an opinion finding that some provisions of the West Virginia insurance laws 
were preempted. The state law provisions preempted included a prohibition on using information 
obtained in the loan process to solicit insurance, a requirement that insurance operations be kept 
physically separate from other financial operations, and a prohibition on banks soliciting credit insurance 
until after a loan is approved. The OCC also ruled that the state’s prohibition of the conditioning of a loan 
on the purchase of insurance was not preempted. OCC Preemption Opinion Doc. No. 01-22 (Sept. 24, 
2001 ), available at 66 Fed. Reg. 51,502 (Oct. 9, 2001). The Independent Insurance Agents of America 
challenged the OCC’s ruling in the federal district court for the District of Columbia, arguing that GLBA’s 
functional regulatory scheme mandates oversight of insurance activities by state insurance regulators.32 
The Fourth Circuit Court of Appeals concluded in an unpublished opinion that deference should be given 
to the OCC’s interpretation of the West Virginia statutes since they were enacted before September 3, 
1998, GLBA § 104, 12 U.S.C.A. § 6701, and accordingly dismissed the petition for review brought by the 
West Virginia insurance commissioner. Cline v. Hawke, No. 01-2100, 2002 WL 31557392 (4th Cir. 
2002), cert. denied, 540 U.S. 813 (2003). 

The OCC issued another preemption determination on March 19, 2002, regarding national bank 
powers under a Massachusetts statute. OCC Preemption Opinion Doc. No. 02-03 (2002), available at 
67 Fed. Reg. 13,405 (Mar. 22, 2002). The OCC concluded that federal law: 

(1) preempted certain provisions of the Massachusetts law that prohibited non-licensed bank 
personnel from referring potential customers to licensed insurance agents absent an inquiry by the 
customer; 

(2) prohibited non-licensed bank personnel from receiving additional compensation for a referral 
even if the compensation was not conditioned upon the sale of insurance products by the bank; and 

(3) prohibited banks from discussing insurance products available from the bank until the loan 
application was approved and, in the case of a home mortgage loan, until the customer had accepted 
the bank’s written commitment to make the loan. 

Further, the OCC found that the state law prohibitions were not within any of the GLBA safe harbors. 

In June 2002, Massachusetts filed its petition objecting to the OCC’s ruling with the United 
States Court of Appeals for the First Circuit, pursuant to the expedited review procedures of the GLBA. 
The First Circuit ruled in Bowler v. Hawke, 320 F.3d 59 (1st Cir. 2003), that the OCC’s preemption letter 
was informal and did not carry the force of law. Therefore, there was no "regulatory conflict" for the court 
to consider. Further, the court suggested that the issue at hand would involve a factual determination of 
the extent to which the laws hinder banks in their sales and solicitation activities and that the inherent 
judgment calls in such a determination would better be made based on an evidentiary record created in 
a trial court. The Massachusetts Bankers Association then challenged the Massachusetts Consumer 
Protection Act’s provisions relating to the sale of insurance by banks in federal district court. That court 
held that the state statute was preempted. Massachusetts Bankers Ass’n v. Bowler, 392 F.Supp.2d 24 
(D. Mass. 2005). 

In re Lutheran Brotherhood Variable Insurance Products Co. Sales Practices Litigation 

United States District Court, District of Minnesota, 2000. 

105 F.Supp.2d 1037. 

32See, e.g., Bank of America v. City & County of San Francisco, 309 F.3d 551 (9th Cir. 2002) 
(preempting state and municipal limitations on ATM fees); Wells Fargo Bank, Texas N.A.v. James, 321 
F.3d 488 (5th Cir. 2003) (preempting Texas statute prohibiting certain check cashing fees); Metrobank v. 
Foster, 193 F. Supp. 2d 1156 (S.D. Iowa 2002) (preempting Iowa prohibition on ATM fees); and Bank 
One, Utah v. Guttau, 190 F.3d 844 (8th Cir. 1999) (preempting Iowa restrictions on ATM operation, 
location, and advertising). 



MAGNUSON, District Judge. 

* * * The consolidated case currently before the Court arises out of a number of cases filed in 
both state and federal courts in Minnesota and Ohio. Plaintiffs in each of these actions seek to represent 
a class of persons who "have [had] an ownership interest in one or more permanent whole life, universal 
life or variable life policies issued by Defendants" anytime since 1982. Four of these cases, Thompson, 
Eifler, Locke, and Watson, were filed in state court and removed to federal court by Defendants Lutheran 
Brotherhood and Lutheran Brotherhood Variable Life Insurance Company (collectively "Lutheran 
Brotherhood") on the basis of federal question jurisdiction. Even though the Complaints did not explicitly 
state causes of action arising under federal law, Defendants justified removal by contending the variable 
insurance policies at issue were "registered securities" governed by the Securities Act of 1933, 15 
U.S.C. §§ 77 et seq., and the Securities Litigation Uniform Standards Act of 1998, P.L. 105-353 
("SLUSA"). * * * 

For the third time, Plaintiffs now move the Court to remand these cases to state court, asserting 
that federal law simply does not apply to the type of insurance contracts at issue in these cases. 
However, Plaintiffs have added a new wrinkle in their present motion, related to the recent enactment of 
the Gramm-Leach-Bliley Financial Modernization Act of 1999. In the alternative, Plaintiffs ask the Court 
to sever the claims of Plaintiffs who own only nonvariable insurance policies and remand those claims to 
state court. * * * 

In recent years, Congress passed two statutes designed to alleviate the problems corporations 
suffered as a result of class action lawsuits. The first of these, the PSLRA, was designed to curb abuse 
in securities suits, particularly shareholder derivative suits in which the only goal was a windfall of 
attorney’s fees, with no real desire to assist the corporation on whose behalf the suit was brought. See 
Greebel v. FTP Software, Inc., 194 F.3d 185, 191 (1st Cir. 1999). The PSLRA immediately drove many 
would-be plaintiffs to file their claims in state court, based on state law, in order to circumvent the strong 
requirements established by the statute. Motivated by a response to keep such lawsuits in federal court, 
Congress quickly passed SLUSA in order to "prevent plaintiffs from seeking to evade the protections that 
federal law provides against abuse litigation by filing suit in State, rather than federal, courts." H.R. Conf. 
Rep. No. 105-803 (Oct. 9, 1998). With some exceptions, SLUSA made the federal courts the exclusive 
fora for most class actions involving the purchase and sale of securities. Primarily, SLUSA mandates 
that any class action based on an allegation that a "covered security" was sold through 
misrepresentation, manipulation, or deception shall be removable to federal court. * * * 

In this latest attempt to remand these cases to state court, Plaintiffs have added a new argument 
to their litany. Plaintiffs argue that through the Gramm-Leach-Bliley Financial Modernization Act of 
1999, 15 U.S.C. § 6701 et seq. (2000), Congress made clear its "intent to preserve the states’ functional 
regulation of variable insurance products." In Plaintiffs’ view, this clear congressional mandate requires a 
reading of SLUSA and the PSLRA that preserves the regulation of insurance solely to state lawmakers. 

The primary purpose of Gramm-Leach is well-known. Since the 1930’s, the Glass-Steagall Act, 
12 U.S.C. § 377 et seq., prevented organizations which engage in banking services from also engaging 
in the issuing, underwriting, sale, or distribution of securities. See 12 U.S.C. § 378(a)(1)(repealed 1999). 
After years of protest and lobbying by the financial services industry, Congress passed Gramm-Leach in 
late 1999 to repeal Glass-Steagall and once again allow intersectional combination in the financial 
industry. In the wake of this significant de-regulation, concerns arose about the effect of this federal 
action on the insurance industry. To assuage these concerns, Congress included in Gramm-Leach clear 
language that the McCarran-Ferguson Act, 15 U.S.C. §§ 1011-1015, "remains the law of the United 
States." 15 U.S.C. § 6701(a). 

For fifty-five years, the McCarran-Ferguson Act, 15 U.S.C. §§ 1011-1015, has ensured that the 
states bear the primary responsibility of regulating insurance. McCarran-Ferguson creates a "clear 
statement" rule of federalism: no federal law will be read to "invalidate, impair, or supersede" state 
insurance law absent the clearest of Congressional intentions--according to the statute, only when the 



federal law "specifically relates to the business of insurance." 15 U.S.C. § 1012. The Supreme Court has 
identified three factors which must be examined in determining whether a federal statute preempts state 
insurance law: (1) whether the federal statute"specifically relates to the business of insurance"; (2) 
whether the state law at issue was "enacted for the purpose of regulating the business of insurance"; 
and (3) whether a proposed reading of a federal statute would "invalidate, impair, or supersede" state 
insurance law. Dep’t of Treasury v. Fabe, 508 U.S. 491,500 (1993). 

These factors need not be examined in too much detail here, however, for it is resoundingly 
clear that McCarran-Ferguson does not bar application of SLUSA to Plaintiffs’ claims in these 
circumstances. Two points are important here. First, the variable insurance policies to which SLUSA 
allegedly applies are simply not pure insurance products. The Supreme Court has long held that hybrid 
insurance-investment products, as variable policies could be characterized, cannot be deemed purely 
"insurance." See Securities and Exchange Comm’n v. United Ben. Life Ins. Co., 387 U.S. 202,207, 
(1967). In part relying on this authority, the Securities and Exchange Commission has consistently 
subjected variable insurance products to federal securities laws. To the extent that an insurance 
policyholder does not enjoy a fixed benefit, and instead shares in the advantages and risks of equity 
investments, he owns a security, or at least a product with the qualities of both insurance and a security. 
See SEC Release No. 5360. Under the Court’s understanding, these characteristics form the essence of 
the variable life insurance policies at issue in this case. 

Second, even if variable polices were pure "insurance" products, an examination of the second 
Fabe factor compels the conclusion that the application of SLUSA to the variable policy claims does not 
offend McCarran-Ferguson. As discussed above, concerns about the application of 
McCarran-Ferguson are implicated when a federal act may invalidate, impair, or supersede a state law 
enacted for the purpose of regulating insurance. Nowhere in Plaintiffs’ Complaints is any such state law 
relied on or discussed. Plaintiffs’ causes of action include fraud, fraudulent inducement, breach of 
contract, breach of fiduciary duty, unjust enrichment, declaratory relief, reformation, and violations of 
Minnesota’s false advertising, consumer fraud, and deceptive trade practices statutes. These causes of 
action certainly can apply to insurance policies, and their use may be a form of implicit, private regulation 
of the insurance industry. But it simply strains credulity to suggest that these general contract, tort, and 
consumer protection laws were enacted for the purpose of regulating insurance. McCarran-Ferguson 
protects states’ well-crafted regimes of insurance regulation from unintentional federal intrusion; it does 
not somehow convert ageless causes of action of wide applicability into exclusively insurance-regulating 
weapons. See Meyer v. Employers Health Ins. Co., 722 F. Supp. 547, 553 (E.D. Wisc. 1989) (common 
law claims may "affect the insurance industry, [but] their origin is no doubt based on general principles of 
[law].") None of the cases Plaintiffs cite compel a different conclusion. * * * 

Over the last decade, Congress has significantly amended the procedural hurdles putative class 
representatives must face in suits involving securities. Although Plaintiffs may not like the result, it is 
clear that these changes apply equally to suits involving variable life insurance policies. Furthermore, 
after considering the issues involved in this case and the burdens which would befall Plaintiffs and 
Lutheran Brotherhood if the state law claims were to be remanded, the Court concludes that exercise of 
supplemental jurisdiction over the Plaintiffs’ state law claims is both legally acceptable and prudentially 
appropriate. * * * [The court denied plaintiffs’ motion to remand and the motion to dismiss the plaintiffs 
who purchased only non-variable life insurance. The court granted plaintiffs additional time to file an 
amended complaint that complied with the Private Securities Litigation Reform Act of 1966.]33 

Questions and Notes 

1. Although 17 domestic FHCs and 9 foreign FHCs reported that they engaged to some extent in 
insurance underwriting in the U.S., Citigroup and MetLife accounted for the bulk of FHC insurance 
underwriting activity in 2003. Board of Governors of the Federal Reserve System, Report to the 
Congress on Financial Holding Companies under the Gramm-Leach-Bliley Act 11-12 (Nov. 2003). 
Other insurance companies (not affiliated with FHCs) continued to engage in banking activities through 

3S[n. 25] See 66 FR 46264 (Aug. 5, 2003). [eds. See the excerpt in Chapter 6.] 



grandfathered unitary thrift holding companies or through the establishment of limited purpose trust 
companies not classified as banks under the Bank Holding Company Act. 

Traditional banking organizations that wished to continue to expand their insurance business 
have done so almost exclusively through agency acquisition. As of March 2003, 165 FHCs were 
engaged in insurance agency activities, often through a financial subsidiary. Id. at 13. 

2. Rather than undertake joint ownership, many insurance companies and banks have entered 
strategic alliances to cross-sell their products. In one such venture, American International Group, 
Kemper Insurance Co., and Prudential Insurance Company announced a joint venture to sell their 
insurance products through banks and brokerage firms. What advantage is there to structuring bank and 
insurance combinations as joint marketing efforts rather than through common ownership under the 
privacy notice provisions of GLBA? See 65 Fed. Reg. 15,345 (March 19, 2001). 

3. Some parties remain unhappy with the regulatory scheme set forth by GLBA. The American 
Bankers Insurance Association urges the creation of a federal charter option for insurance companies. 
Under the ABIA proposal, federal insurance companies would be regulated by a new agency to be 
housed in the Treasury Department, the Office of the National Insurance Commissioner. Additional 
information about the ABIA’s proposal may be found at the ABIA wesbsite, 
<LT>www.aba.com/ABIA/ABIA_issues.htm<GT>. See also Lissa Lamkin Broome, "A Federal Charter 
Option for Insurance Companies: Lessons from the Bank Experience," in Financial Modernization After 
Gramm-Leach-Bliley (Patricia A. McCoy ed. 2002), available at <LT>ssrn.com/<GT>. Other industry 
participants urge more uniformity of state insurance laws. The Property Casualty Insurers Association, 
for instance, is touting proposed federal legislation to make the state-based insurance regulatory system 
more efficient and more uniform. See generally Robert H. Jerry, II & Steven E. Roberts, Regulating the 
Business of Insurance: Federalism in an Age of Difficult Risk, 41 Wake Forest L. Rev. 835 (2006) 
(describing role of government in managing risk and acting as an insurer in disasters). 

Legislation introduced in 2006 would create a dual regulatory system that would allow insurance 
companies to opt for either state or federal regulation and would create a federal regulator for that 
purpose. The optional federal charter was advanced by several large banks who wished to avoid dealing 
with multiple state insurance regulators as their insurance business expanded.34 To head off such action, 
twenty-seven states entered into a compact in 2006 that would establish uniform regulation of insurance 
products. In Brief: Uniform Insurance Standard Advances, Am. Banker, May 25, 2006. That action did 
not lessen the demand for uniform federal regulation. John Gibeaut, Forces of Change, ABA J. 41 (Jan. 
2007). Federal regulation intruded further into the insurance industry even as that debate was being 
waged. In 2005, the Treasury Department adopted rules requiring insurance companies to create anti- 
money laundering programs and to file suspicious activity reports. 70 Fed. Reg. 66754 (Nov. 3, 2005). 
Those programs and reports are discussed further in Chapter 14. 

4. A series of scandals involving accounting manipulations and undisclosed fees by some of the 
world’s largest insurance companies renewed cries for a federal insurance charter. In one scandal, New 
York Attorney General Eliot Spitzer charged that Marsh & McLennan Corp., the world’s largest insurance 
broker, defrauded its large corporate clients by accepting fees from insurance companies in exchange 
for directing business to those companies. Spitzer further charged that Marsh & McLennan had engaged 
in bid rigging. American International Group Inc. (AIG), another large insurer, announced on March 30, 
2005, that it was reducing its net worth by $1.7 billion as a result of various accounting manipulations 
using something called "finite" insurance. The scandal spread throughout the insurance industry. Among 
others, General Re, owned by Warren Buffett’s Berkshire Hathaway, was under investigation by the SEC 
for selling insurance products that could be used to smooth earnings. The chief executive officer and 
others in that unit were later indicted for such practices. 

34[n.42] "This Constitution, and the Laws of the United States which shall be made in Pursuance thereof* 
* * shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to the Contrary notwithstanding." U.S. Const. art. Vl, cl. 2. 



Platinum Underwriters, a Bermuda reinsurer, unwound a "finite" insurance contract with a 
Berkshire Hathaway subsidiary, because of accounting concerns that side agreements negated the 
passing of risk. That product allowed purchasers to pay for losses with deductible insurance premiums in 
transactions that were structured to prevent the insurer from having any risk, thereby taking on aspects 
of a loan. In other words, the purchaser of the insurance paid extraordinarily high premiums over the life 
of the policy. Any funds paid in excess of actual claims were returned at the end of the contract period. 

5. Do you think the "functional" regulatory system envisioned by GLBA is practical in light of the 
merging of financial services across product lines? 

6. Have you seen advertisements by your bank for securities products or insurance? Were you 
made aware that these products were being sold by a separate subsidiary or affiliate? 

7. Citigroup sold the property and casualty business of its Travelers insurance group because of 
the difficulty of cross-selling these insurance products through its banking and other operations. See 
David Boraks, In Focus: In this Storm, the Umbrella Worked, Am. Banker, Jan. 18, 2002. It later sold off 
much of its life insurance and annuity business to MetLife Inc. At the same time, MetLife expanded its 
deposit base by purchasing a branch of a small New Jersey bank in 2001 with deposits of $80 million. 
By 2004, deposits in the now renamed MetLife Bank, had increased to $2.3 billion. Lee Ann Gjertsen, 
For MetLife, Its Bank is a Distribution Engine, Am. Banker, Sept. 28, 2004. 

8. The OCC adopted rules for the offer and sale of Debt Cancellation Contracts (DCC) and Debt 
Suspension Agreements (DSA). 67 Fed. Reg. 58,962 (Sept. 17, 2002) (effective June 13, 2003). These 
products are contracts in which the lender, for a fee, will cancel or suspend a borrower’s loan payments 
in the event of the borrower’s death or some other specified catastrophe. Although similar to credit 
insurance in many respects, DCCs and DSAs are, pursuant to the OCC rule, regulated as bank products 
rather than insurance products,3s and any portion of the loan forgiven because of a DCA or DSA is 
taxable income to the borrower while proceeds from credit insurance policies are not taxable. Some 
consumer advocates allege that consumers have overpaid $2.5 billion in the aggregate for credit 
insurance and credit protection contracts, and that most borrowers do not need this coverage if they 
already have life insurance. The OCC rules contain provisions for consumer protection from abuses, 
including a prohibition on lump sum, single premium DCCs or DSAs in connection with residential 
mortgages. Nicole Duran, In Focus: Broader Critique of Credit Insurance Taking Shape, Am. Banker, 
Dec. 3, 2001; Richard Cowden, Questions Surround Rapid Transition from Credit Insurance to Debt 
Protection, 77 Banking Rep. (BNA) 875 (2001). 

SS[n.47] 517 U.S. 25 (1996). 
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INTERNATIONAL BANKING 

Section 1. Foreign Bank Operations in the United States 

Foreign banks are formidable competitors with United States banks. Indeed, only three United 
States banks ranked in the largest twenty banks in the world as of the end of 2002. Some of the larger 
foreign banks include Mizuho Holdings (Japan), Sumitomo Mitsui Financial Group (Japan), UBS AG (a 
combination of Union Bank of Switzerland and Swiss Bank Corporation), Deutsche Bank (which acquired 
the American giant Bankers Trust), HSBC Holdings (a banking group headquartered in the United 
Kingdom that acquired the banking operations of the Republic New York Corp.), BNP Paribas (France), 
and Mitsubishi Tokyo Financial Group. Two Spanish banks, Banco Bilbao Vizcaya Argentaria SA and 
Banco Santander Central Hispano SA, have made large acquisitions in Texas and Alabama to penetrate 
the U.S. retail banking market. 

A. International Banking Act 

Foreign banks may conduct business in the United States through a subsidiary, a branch office, 
an agency or a representative office. As described in the following case, the United States has struggled 
with the issue of how to regulate foreign bank operations in the United States. 

United States v. Lewis 

United States Court of Appeals, Ninth Circuit, 1995. 

67 F.3d 225. 

HALL, Circuit Judge. 

* * * In August, 1984 twenty-seven-year-old Larry Lewis became manager of the Portland, 
Oregon branch of the Hong Kong and Shanghai Bank ("HKSB"), a title he would hold until his resignation 
in June, 1988. Lewis, whose previous position at HKSB was limited to supervising tellers and assisting in 
import/export loans, had no prior experience in granting loans or in managing a bank. With his promotion 
came the weighty task of improving the revenues of the singularly unprofitable Portland branch. * * * 

Lewis did not deny that he made unauthorized loans, that he granted credit exceeding approved 
limits or that he failed to obtain required collateral. In his defense, he claimed variously that he continued 
to extend unauthorized credit facilities to keep the borrowers from going out of business and to enable 
them to repay prior loans, that he relied in good faith on representations made by the companies, that 
certain of his misrepresentations were unintentional, and that he was acting in the best interests of 
HKSB. A jury convicted Lewis on all bank and wire fraud counts. 

Prior to the commencement of the jury trial, Lewis filed an unsuccessful motion to dismiss the 
bank fraud counts for lack of jurisdiction, arguing that 18 U.S.C. § 1344 did not apply to HKSB. The 
version of § 1344 in effect during 1987 and 1988, the time period charged in the indictment, defines bank 



fraud as the knowing execution or attempted execution of "a scheme or artifice ... to defraud a federally 
chartered or insured financial institution." The essence of this case revolves around the meaning of the 
phrase "federally chartered ... financial institution," defined, in pertinent part, by § 1344(b)(5) as "a bank 
... or other banking or financial institution organized or operating under the laws of the United States." 18 
U.S.C. § 1344(b)(5) (1988) (emphasis added). There is no dispute that HKSB is a foreign entity 
incorporated under the laws of the British Crown Colony of Hong Kong, and is thus not organized under 
the laws of the United States. It is also undisputed that the Portland branch has an Oregon state charter 
and is neither federally chartered nor federally insured. Thus, the only question is whether the bank is 
operated under the laws of the United States as that term is used in § 1344(b)(5). * * * 

The International Banking Act of 1978 ("IBA"), 12 U.S.C. §§ 3101-3108 (1988), as it existed 
during the relevant time period of 1987 and 1988, and its legislative history provide further support for a 
narrow reading of § 1344(b)(5). The IBA, which is the principal federal law governing foreign bank 
operations, was enacted to eliminate various "competitive advantages" foreign banks operating in this 
country enjoyed over federally and state chartered domestic banks. S. Rep. 95-1073, 95th Cong., 1st 
Sess. 6 (1978). Specifically, unlike their domestic counterparts, branches of foreign banks, because not 
subject to the strictures of the McFadden Act and Bank Holding Company Act, were permitted the unfair 
advantage of establishing full service banking facilities capable of accepting deposits in more than one 
state. 

To establish competitive equality between foreign and domestic banks, the IBA limits the 
domestic deposit-taking activities of a foreign bank to its designated "home" state, 12 U.S.C. § 3103(a) 
(1988), thus "provid[ing] foreign banks with ’national treatment’ under which ’foreign enterprises ... are 
treated as competitive equals with their domestic counterparts.’" Conference of State Bank Supervisors 
v. Conover, 715 F.2d 604,606 (D.C. Cir. 1983) (quoting 1978 U.S.C.C.A.N. 1421, 1422), cert. denied 
466 U.S. 927 (1984). Until the enactment of the IBA, foreign banks operating branches in the United 
States did so only under state authority. 1978 U.S.C.C.A.N. 1421, 1426. Under the IBA, a branch of a 
foreign bank must choose between state or federal treatment and can expect, thereafter, to be subject to 
the same restrictions as a similarly situated domestic bank. See 12 U.S.C. § 3102(a) (1988) (subject to 
approval of the Comptroller of the Currency, a foreign bank may establish a federal branch in any state 
in which it is not operating a branch under state law, and in which the establishment of such branch is 
not prohibited by state law); see also 1978 U.S.C.C.A.N. 1421, 1426 (discussing "State-Federal option"). 

Because HKSB elected an Oregon state charter for its Portland branch, that branch was a "state 
branch," defined under the IBA as "a branch of a foreign bank established and operating under the laws 
of any State." 12 U.S.C. § 3101(12) (1988) (emphasis added). By contrast, the IBA defines a "federal 
branch" as one "established and operating under section 3102." 12 U.S.C. § 3101(6) (1988). Section 
3102 provides, in turn, that a federal branch of a foreign bank is "subject to such rules, regulations, and 
orders as the Comptroller [of the Currency] considers appropriate," and that such a branch will, with 
certain exceptions, receive "the same rights and privileges as a national bank at the same location" 
under the National Bank Act. 18 U.S.C. § 3102(b)(1988). 

The government recognizes that § 3101(12) appears linguistically to exclude HKSB’s Portland 
branch from the effect of § 1344(b)(5)’s "operating under the laws of the United States" language. It 
contends, however, that the regulatory control exercised over state branches of foreign banks through 
the IBA is sufficient to bring the Portland branch within the bank fraud statute’s purview. The government 
finds the regulatory authority of the Federal Reserve Board over such branches particularly persuasive, 
contending that the Federal Reserve exercises the same authority over state branches as it does over 
federally chartered branches. In actuality, the IBA’s legislative history makes clear that the Federal 
Reserve’s authority over a state branch of a foreign bank is secondary to the state’s oversight. In sharp 
contrast, federal branches and federally insured state branches receive their principal oversight from 
federal sources-i.e., from the Comptroller of the Currency and the FDIC, respectively. As the legislative 
history of the IBA states: 

* * * Thus, Federal branches and agencies will be subject to examination by the Comptroller, federally 
insured State branches will be examined by the State agencies and by the FDIC, and non-federally 



insured State branches ... will be examined by the appropriate State authorities or, if not so examined, 
by the Federal Reserve. * * * 

We cannot agree with the district court’s view that the federal regulations applicable through the 
IBA are "significant," 838 F. Supp. at 477, enough to cause the Portland branch to fall within the bank 
fraud statute’s definition of a "federally chartered" bank. The plain language of the IBA’s text, which 
distinguishes between state and federal branches of foreign banks, and the IBA’s legislative history, 
make clear that a state branch is "organized and operating under the laws of a state" even though it is 
subject to the Federal Reserve’s secondary regulatory authority and other federal regulation under the 
IBA. We hold that HKSB’s Portland branch was not "operating under the laws of the United States" 
within the meaning of § 1344(b)(5), and that the district court therefore erred in denying Lewis’ motion to 
dismiss the bank fraud charges for lack of jurisdiction. By extension, we hold also that the district court 
misstated an element of the crime of bank fraud when it erroneously instructed the jury that a bank is 
"operating under the laws of the United States" if it is "subject to regulation, examination and supervision 
by the Federal Government" including regulation by the Federal Reserve. * * * 

For the foregoing reasons, Lewis’ conviction on the bank fraud counts is reversed. * * * 

McHugh v. Westpac Banking Corp. 

United States District Court, Northern District of Illinois, 1995. 

1995WL 243339. 

NORDBERG, District Judge. 

Defendant Westpac Banking Corporation ("Defendant") brings the instant Motion to Dismiss 
asserting that this Court lacks subject matter jurisdiction over this action. 

In his Complaint, Gary Spencer ("Plaintiff’) alleges that the basis for this Court’s jurisdiction over 
the instant action is diversity of citizenship, 28 U.S.C. § 1332(a)(2). Section 1332(a)(2) states, "the 
district court shall have original jurisdiction of all civil actions where the matter in controversy ... is 
between citizens of a State and citizens or subjects of a foreign state." 28 U.S.C. § 1332(a)(2). Plaintiff is 
a resident of Illinois. Defendant is an Australian corporation with its principal place of business in 
Sydney, Australia. Thus, Plaintiff alleges that, as the present controversy is between an Illinois citizen 
and a subject of a foreign state, diversity jurisdiction is proper under 28 U.S.C. § 1332(a)(2). 

In support of its Motion to Dismiss, Defendant asserts that, at the time Plaintiff filed his 
Complaint (May 20, 1993), Defendant operated a branch office in Chicago, Illinois, pursuant to a license 
from the Office of the Comptroller of the Currency Administrator of National Banks. In fact, Defendant 
operated its Chicago branch from October 1982 until September 30, 1993. 

Defendant argues that, because of its license to operate a federal branch of a foreign bank, its 
citizenship must be determined by 28 U.S.C. § 1348, not 28 U.S.C. § 1332. Section 1348 reads, "all 
national banking associations shall, for the purposes of all other actions by or against them, be deemed 
citizens of the state in which they are respectively located." 28 U.S.C. § 1348. A national banking 
association is "located" wherever it maintains a branch office or a substantial presence. Bank of New 
York v. Bank of America, 861 F. Supp. 225,230-31 (S.D.N.Y. 1994). See also Connecticut National 
Bank v. lacono, 785 F. Supp. 30 (D.R.I. 1992) (relying on Citizens & Southern National Bank v. Bougas, 
434 U.S. 35, 44 (1977) and holding that under § 1348, a national banking association is located in, and 
therefore a citizen of, every state in which it maintains branch banks.) Thus, Defendant argues that, as it 
maintained a branch in Chicago at the time Plaintiff filed his Complaint and was accordingly a citizen of 
Illinois pursuant to the terms of § 1348, complete diversity does not exist and this Court lacks subject 
matter jurisdiction. 

Defendant cites § 3102(b)of the International Banking Act, 12 U.S.C. § 3102(b), in support of its 



argument that it should be treated as a "national banking association," for which the citizenship and 
jurisdiction is determined by § 1348, not § 1332. Section 3102 states in relevant part, 

Except as otherwise specifically provided in this chapter or in rules, regulations, or orders adopted by the 
Comptroller under this section, operations of a foreign bank at a Federal branch or agency shall be 
conducted with the same rights and privileges as a national bank at the same locations and shall be 
subject to all the same duties, restrictions, penalties, liabilities, conditions and limitations that would 
apply under the National Bank Act [12 U.S.C.A. § 21 et seq.] to a national bank doing business at the 
same location. 

12 U.S.C. § 3102(b). Defendant claims that, as § 3102 directs that a federal branch of a foreign bank be 
conducted with and subject to the same rights, privileges, duties, liabilities and conditions as a national 
bank, a federal branch of a foreign bank should also be subject to the specific jurisdictional grant and 
designation of citizenship of § 1348 which by its terms applies to national banking associations. 

This Court must look to the language, legislative history and purpose of both § 3102 and § 1348 
in determining whether Congress intended § 3102(b) to extend § 1348 to federal branches of foreign 
banks. Prior to the enactment of the International Banking Act, a bank organized under the laws of a 
foreign country could only obtain a charter from a state authority because the federal government did not 
charter foreign banks. Conference of State Bank Supervisors v. Conover, 715 F.2d 604,606 (D.C. Cir. 
1983), cert. denied, 466 U.S. 927 (1984) (citing H.R.Rep. No. 910, 95th Cong., 2d Sess. 5 (1978)). The 
absence of federal charters for foreign banks caused the treatment of foreign banks to vary from state to 
state. Conover, 715 F.2d at 606. Thus, in support of the International Banking Act, the Senate 
Committee on Banking, Housing and Urban Affairs noted, 

There is, at this time, no uniform national policy concerning foreign banking operations in this country. As 
a result foreign banks may have competitive advantages over our domestic banks. This bill establishes 
the principal of parity of treatment between foreign and domestic banks in like circumstances. 

Id. (quoting S. Rep. No. 1073, 95th Cong., 2d Sess. 2 (1978)). The Senate Committee on Banking, 
Housing and Urban Affairs noted further that, "the [International Banking Act] sought to provide foreign 
banks with ’national treatment’ under which ’foreign enterprises ... are treated as competitive equals with 
their domestic counterparts.’" Id. 

The legislative history of the International Banking Act clearly evidences Congress’ concern with 
establishing competitive parity between domestic banks and foreign banks. However, neither the 
language of § 3102 nor the legislative history of the International Banking Act indicates that § 1348’s 
specific grant of jurisdiction over and designation of the citizenship of national banking associations was 
meant to encompass both foreign banks and domestic national banks. See R.W. Sawant & Co. v. Ben 
Kozloff, Inc., 507 F. Supp. 614,617 (N.D. III. 1981); Wright, Miller & Cooper, 13B Federal Practice and 
Procedure: Jurisdiction § 3571 (2d ed. 1984). * * * 

Absent an indication from Congress that § 1348 applies to federal branches of international 
banks, the Court will not read § 3102(b)-subjecting federal branches of foreign banks to the same rights, 
privileges, duties, liabilities and conditions as national banks are subjected to under the National Bank 
Act-as implying that federal branches of international banks are citizens of every state in which they are 
located. * * * 

Accordingly, this Court will not extend § 1348, which specifically applies to national banking 
associations, to foreign banks with federal branches. As Plaintiff is an Illinois resident and as Defendant 
is an Australian corporation with its principal place of business in Sydney Australia, this Court has 
[diversity] jurisdiction pursuant to § 1332(a)(2). * * * 

Questions and Notes 

1. As noted in Chapter 4, WaI-Mart was thwarted from chartering an industrial bank. It then 



obtained a bank charter in Mexico for one of its subsidiaries. Will WaI-Mart be able to carry out banking 
activities in the United States through that subsidiary? See generally Anna Gelpern, WaI-Mart Bank in 
Mexico: Money to the Masses and the Home-Host Hole, 39 Conn. L. Rev. 1513 (2007). 

B. International Coordination of Regulation 

The globalization of world trade has had a corresponding effect on banking regulation as 
regulators around the world became concerned that their regulations were uncoordinated and that gaps 
could allow large international banks to escape effective regulation. The failure of a large bank as a 
result of unregulated operations could threaten the international financial system. The Bank for 
International Settlements (BIS) assumed the role of encouraging cooperation among the central banks 
and facilitating effective regulation of expanded international banking operations. BIS is located in Basel, 
Switzerland, and is owned by the central banks of several countries. It was founded in 1930 to receive 
and monitor World War I reparation payments from Germany. Later BIS expanded its operations to 
provide foreign exchange clearing facilities for its member banks. For a description of BIS and its 
ownership see First Eagle SoGen Funds, Inc. v. Bank for International Settlements, 252 F.3d 604 (2d 
Cir. 2001 ). 

In addition, the International Lending Supervision Act of 1983, 12 U.S.C. §§ 3901-3911, requires 
the federal bank regulatory agencies to "consult with the banking supervisory authorities of other 
countries to reach understandings aimed at achieving the adoption of effective and consistent 
supervisory policies and practices with respect to international lending." 12 U.S.C. § 3901(b). 

United States General Accounting Office       International Banking: Strengthening the 
Framework for Supervising    International Banks 

Report to Congressional Committees. 

Mar. 21, 1994. 

* * * The expanding number, changing nature, and increasing complexity of international banks 
has brought to the forefront the need for effective coordination of international banking supervision. This 
need is particularly important, because although banking operates worldwide, no supernational regulator 
exists to monitor all international banks. Banks are locating operations in foreign markets or offering 
cross-border services whereby the lending bank and the borrower reside in different countries. They are 
conducting an array of activities that, for some of them, includes providing investment banking, 
insurance, leasing, mutual funds, and derivatives, as well as traditional commercial banking, through 
complex organizations known as "financial conglomerates." The resulting linkages among different 
markets and types of financial services mean that difficulties in one country’s banking system can 
adversely affect the banking systems in other countries and, in the extreme, the worldwide banking 
system. In addition, because the stringency of national regulation varies and banking is global, problems 
experienced by a multinational bank in a less-regulated market can affect well-regulated markets. * * * 

As banking activities become increasingly global in nature, problems in one bank or banking 
group can be detrimental to financial entities in multiple countries. "Systemic crisis" is a disruption that 
severely damages the operation of the financial system either within a country or across country borders 
and, at the extreme, causes the system to break down completely. A typical form of financial crisis 
occurs when the sudden failure of a financial institution leads to a lack of confidence not only in the failed 
firm, but also in any of its other financial institutions thought to have similar vulnerabilities. Investors, in 
turn, refuse to deal with these other financial institutions. Creditors demand immediate payment, causing 
a liquidity problem not only with the original firm, but also among its other financial institutions, 
threatening the entire group’s solvency if the situation is not resolved quickly. Several factors have 
increased the potential for systemic failure in international banking. * * * 

In 1974, the central bank governors of the G-10 countries established the Basle Committee on 
Banking Regulation and Supervisory Practices, which is now known as the Basle Committee on Banking 



Supervision. The committee’s members are senior officials of the central banks and supervisory 
agencies of the G-10 and Luxembourg. The committee operates under the auspices of the Bank for 
International Settlements (BIS)1 in Basle, Switzerland, where it meets 3-4 times a year. * * * 

Four bank regulatory officials represent the United States at Basle Committee meetings-two 
from the Federal Reserve, and one each from the Office of the Comptroller of the Currency (OCC) and 
the Federal Deposit Insurance Corporation (FDIC). The Federal Reserve has appointed a senior official 
in its Banking Supervision and Regulation Division as its representative. Given the Federal Reserve 
Bank of New York’s responsibility in money markets, the United States added the New York bank to its 
representation on the committee in late 1975. The Federal Reserve Bank of New York sends a senior 
official of its foreign banking department to Basle Committee meetings. 

The United States added OCC to its representation in 1978. A senior deputy comptroller has 
usually been OCC’s representative, although on occasion the Comptroller has attended. In 1984, FDIC 
became the third U.S. bank regulatory agency represented at committee meetings. FDIC is represented 
at committee meetings by the Executive Director of its Division of Supervision. 

The Basle Committee is an advisory body whose recommendations require consensus 
agreement of all its representatives. It has no power to require implementation of its agreements in the 
laws or regulations of its member nations. Instead, it formulates broad supervisory standards and 
guidelines. It also recommends statements of "best practices," expecting that individual countries will 
implement them through arrangements that best suit their own national system. However, U.S. federal 
bank supervisory agencies, as well as bank supervisory agencies of other member countries, have 
committed themselves to work to implement committee principles. * * * 

In almost 20 years since its formation, the Basle Committee on Banking Supervision has 
addressed sensitive bank supervisory issues, especially those that have arisen because of the 
expansion of foreign bank operations. In the original concordat (1975) and the revised concordat (1983), 
the committee apportioned responsibility for supervising foreign banking offices between countries in 
which the offices are located (host countries) and those in which the banks are headquartered (parent 
countries). The revised concordat also introduced the concept of consolidated supervision. In the 1988 
Capital Adequacy Accord, the committee established the minimum capital standard defining how much 
capital internationally active banks should maintain. * * * 

The Basel Committee’s efforts to coordinate international bank regulation failed with respect to 
operations of a bank called Bank of Credit and Commerce International (BCCI). That rogue bank 
operated in a netherworld of international banking that had no single regulator to regulate its criminal 
behavior or prevent its collapse. 

United States v. BCCI Holdings (Luxembourg), S.A. 

United States District Court, District of Columbia, 1999. 

69 F.Supp.2d 36. 

GREEN, District Judge. 

At last! For nearly eight years I have been presiding over this fascinating, complex, and sobering 
case arising out of the collapse of Bank of Credit and Commerce International ("BCCI"), the largest bank 
failure in history. The Order that accompanies this Opinion is the final chapter in the longest-running 
forfeiture proceeding in the history of federal racketeering law. Against the odds, through the combined 
efforts of the United States Department of Justice, the Trustees appointed by this Court, the BCCI Court 

1[n.48] Id. at 33-34. * * * 



Appointed Fiduciaries, the Board of Governors of the Federal Reserve System, and the District Attorney 
for New York County, more than $1.2 billion has been realized from BCCI assets in the United States. 
Most of that sum has been forwarded for distribution to the victims of BCCI’s collapse. 

The worldwide liquidation proceeding conducted by the BCCI Court Appointed Fiduciaries 
remains ongoing. To date, the Court Appointed Fiduciaries have distributed approximately $4 billion 
worldwide to innocent depositors and creditors. In two dividends, they have repaid creditors a total of 46 
percent on admitted claims. Additional dividends are expected, although the amounts will depend on 
future recoveries. In contrast to the pessimistic projections of 1991, creditors will certainly receive more 
than half of their money back. 

But today’s Final Order of Forfeiture brings to an end the criminal case against the BCCI 
corporations and its attendant forfeiture proceeding. This Opinion summarizes the landmark events in 
this case to explain why terminating the forfeiture proceeding at this juncture is appropriate. The United 
States Government has located all of the BCCI-related assets in this country that it could, all disputes 
regarding ownership of those assets have been resolved, and, thus, the Court’s task is complete. * * * 

BCCI was founded in 1972. The moving force behind its establishment was Agha Hasan Abedi 
("Abedi"), a Pakistani banker who envisioned BCCI becoming an international Islamic bank. Abedi’s chief 
lieutenant was Saiyid Mohammad Swaleh Naqvi ("Naqvi"). Abedi remained at the helm of BCCI until 
1988, when he suffered a heart attack. Naqvi succeeded him for two years, until the sovereigns of Abu 
Dhabi took formal control of the bank in 1990. 

Abedi established the principal BCCI corporations in Luxembourg and the Cayman Islands. 
Although formally separate, the BCCI corporations were under the same management and were closely 
linked in their operations. At its peak, BCCI’s coordinated international banking network had more than 
400 branches in 69 countries. BCCI’s depositors included large corporate interests as well as numerous 
small businesses and middle class households, particularly in England. * * * 

As early as 1978, a group of shareholders of Financial General Bankshares, Inc.--the 
predecessor of First American Bank in Washington, D.C.--sued BCCI, among others, claiming that it 
was behind a hostile takeover attempt. Judge Oliver Gasch, of this Court, preliminarily enjoined any 
further stock purchases by BCCI. In the course of that lawsuit, BCCI retained the services of prominent 
Washington counsel, Clark M. Clifford ("Clifford") and Robert A. Altman ("Altman"). Shortly after an 
amended complaint was filed in 1980, BCCI and all but one defendant settled the claims; BCCI 
subsequently entered into a consent judgment with the Securities and Exchange Commission. See 
Financial General Bankshares, Inc. v. Metzger, 523 F.Supp. 744,747 (D.D.C. 1981), vacated on juris. 
grds., 680 F.2d 768 (D.C. Cir. 1982). 

Not long after BCCI had settled the Financial General Bankshares case, a new proposal was 
made to sell First American to Credit and Commerce American Investment, B.V. ("CCAI"), a Netherlands 
shell corporation wholly owned by Credit and Commerce American Holdings, N.V. ("CCAH"), a 
Netherlands Antilles corporation. The record shareholders of CCAH were wealthy individuals from the 
Persian Gulf. Although not apparent at the time, it now appears that nearly all of the money required for 
the purchase had been loaned to the investors by BCCI. Some of these loans were actual extensions of 
credit while others were false loans created to disguise BCCI’s takeover of First American Bank. 

In 1981, the Board of Governors of the Federal Reserve System held hearings to determine 
whether to approve the sale. Some of the proposed investors from the Middle East testified. See, e.g., 
BCCl Holdings (Luxembourg) S.A.v. Khalil, 56 F. Supp. 2d 14 (D.D.C. 1999). Clifford and Altman 
appeared as counsel in those proceedings. Ultimately, the Federal Reserve approved the sale. Shortly 
thereafter, Clifford and Altman were chosen by the shareholders to be Managing Directors of the shell 
corporations, CCAH and CCAI, as well as directors and senior officers of the rechristened First American 
Corporation, the holding company that controlled the largest bank in the Washington, D.C. area. See 
generally First American Corp. v. AI-Nahyan, 17 F. Supp. 2d 10, 13-14 (D.D.C. 1998). 



BCCI again came to the fore in 1987 and 1988 in connection with investigations into narcotics 
trafficking by Panamanian General Manuel Noriega. It was known that Noriega had a banking 
relationship with BCCI and First American. Federal prosecutors, and then committees of the United 
States Senate and House of Representatives, investigated allegations that BCCI was laundering 
Noriega’s drug proceeds. BCCI was indicted in the United States District Court in Tampa, Florida and 
subsequently pied guilty to federal money laundering charges. Certain BCCI employees also were 
indicted, tried, and convicted on money laundering charges. See United States v. Awan, 966 F.2d 1415 
(11th Cir. 1992)(affirming convictions in large part). 

Then in 1990 and early 1991, BCCI became the focus of attention in the United States and 
abroad. In this country, news reports in 1990, and intensifying in early 1991, indicated that the Federal 
Reserve was investigating rumors that BCCI had secretly been behind the takeover of First American. In 
December 1990, the Republic of Panama sued BCCI and First American in the United States District 
Court for the Southern District of Florida, alleging that BCCI illegally owned First American and that both 
sets of corporate entities had violated federal racketeering laws in laundering proceeds from narcotics 
trafficking for the benefit of General Noriega. 

Abroad, the Bank of England received troubling information about BCCI’s financial condition and 
integrity. In response, it commissioned a special audit, which "disclosed evidence of a complex and 
massive fraud at BCCI, including substantial loan and treasury account losses, misappropriation of 
funds, unrecorded deposits, the creation and manipulation of fictitious accounts to conceal bank losses, 
and concealment from regulatory authorities of BCCI’s mismanagement and true financial position." 
Corrigan, Mattingly & Taylor, The Federal Reserve’s Views on BCCI, 26 Int’l Law. 963,970-71 (1992) 
(based on testimony before the Committee on Banking, Finance and Urban Affairs of the United States 
House of Representatives on September 3, 1991). 

The results of the audit were shared with regulators in other countries, and, on July 5, 1991, 
banking regulators in the United Kingdom, Luxembourg and the United States, froze assets owned or 
controlled by BCCI. This included seizure of BCCI’s deposit agencies by the Superintendent of Banks of 
the State of California (since retitled the Commissioner of Financial Institutions of the State of California) 
and the Superintendent of Banks of the State of New York. In addition, the New York Superintendent of 
Banks seized BCCI’s assets at various New York banks, including those at the Bank of New York 
("BNY") and Security Pacific Bank ("SPB"). By July 6th, eighteen countries had shut down BCCI’s 
operations in their jurisdictions, and, as of July 29, 1991, forty-four countries had closed down BCCI 
branches. * * * 

At the time of its failure, BCCI was the seventh largest privately owned bank in the world. It had 
over 400 offices and 1.3 million customers. Clark Clifford, advisor to several presidents, and former 
Secretary of Defense, and Robert Altman, the husband of Linda Carter (the television actress who 
played Wonder Woman), were indicted for their role in assisting BCCI in acquiring First American. 
Clifford could not be tried for health reasons and Altman was acquitted after a lengthy trial in a New York 
state court. Both Altman and Clifford reached settlements with United States banking authorities in which 
they agreed to pay $5 million and were barred from the banking business. Another major international 
scandal soon followed the BCCI debacle. It is described in the following case. 

United States v. Drogoul 

United States Court of Appeals, Eleventh Circuit, 1993. 

1 F.3d 1546. 

KRAVITCH, Circuit Judge. 

This interlocutory appeal stems from a pretrial dispute in the government’s prosecution of 



appellee Christopher Drogoul. The sole question before us is whether the district court abused its 
discretion in denying the government’s motion to take the depositions of several foreign nationals in Italy. 
We hold that it did and, accordingly, reverse. 

Drogoul was manager of the Atlanta branch of Banca Nazionale del Lavoro (BNL), a bank 
headquartered in Rome, Italy and owned largely by the Italian government. He is charged in a multicount 
indictment with, inter alia, wire fraud, conspiracy, and making false statements to government agencies. 
The crux of the government’s allegations is that Drogoul defrauded BNL by making and concealing 
unauthorized loans and credit extensions totalling several billion dollars to agencies and instrumentalities 
of the Republic of Iraq. 

Drogoul pied guilty in June 1992 to sixty counts of a 347-count original indictment. The current 
trial-preparation phase of the litigation began on October 1, 1992, when the district court granted 
Drogoul’s request to withdraw his guilty plea. Trial initially was set for April 5, 1993, but subsequently 
was rescheduled for September 8, 1993. 

* * * At a sentencing hearing prior to the withdrawal of his guilty plea, Drogoul asserted that his 
former BNL superiors in Rome were fully aware of his loan activities regarding Iraq. Several pleadings 
which Drogoul has filed in the district court indicate strongly that this contention will be a central defense 
theory at trial. This defense goes to the very heart of the government’s allegations that Drogoul went 
beyond the scope of his lending authority in extending credit to agencies of Iraq. The government 
expects the testimony of the prospective Italian deponents directly to refute Drogoul on this issue. * * * 

[The court ordered the district court to allow the depositions of the Italian witnesses.]. 

The billions of dollars in loans made by Christopher Drogoul were purportedly employed to 
purchase arms used by Iraq in the First Gulf War against American soldiers. Drogoul eventually pied 
guilty to some federal charges against him and spent thirty-three months in prison. A court in Rome also 
found him guilty of violating Italian laws and sentenced him to prison. 

In 1990, the Basel Committee responded to the BCCI debacle by adding to its Concordat a 
supplement that sought more structured coordination among banking supervisors around the world. In 
1992, the Basel Committee issued a paper that set forth minimum standards for the supervision of 
international banking groups with cross-border operations, and sought consolidated supervision of all 
international banks. Legislation was also adopted in the United States. 

(1) Foreign Bank Supervision Enhancement Act 

United States General Accounting Office       International Banking: Strengthening the 
Framework for Supervising    International Banks 

Report to Congressional Committees. 

Mar. 21, 1994. 

The Federal Reserve Board of Governors submitted to the Congress proposed legislation in May 
of 1991 designed to strengthen the supervision and regulation of foreign banks operating in the United 
States. The legislation was later introduced as [the Foreign Bank Supervision Enhancement Act of 1991] 
FBSEA and enacted on December 19, 1991, as title II, subtitle A, of the Federal Deposit Insurance 
Corporation Improvement Act of 1991 (P.L. 102-242,105 stat. 2236, 2286-2305). 

FBSEA gives the Federal Reserve Board enhanced supervisory and regulatory authority over 
foreign banks conducting banking in the United States through branches, agencies, commercial lending 
companies, and representative offices. The act was largely a response to problems discovered in the 



U.S. operations of BCCI and BNL and the perceived need for more federal oversight. 

In the BCCI case, the Board was concerned about the bank’s lack of consolidated supervision 
over its worldwide operations and BCCI’s acquisition, without Board approval, of control of more than 25 
percent of the voting shares of First American Bankshares and several other U.S. banking operations. 
The BNL case involved the discovery that BNL’s state-licensed agency in Atlanta allegedly failed to 
report to bank examiners a large part of its banking business and may have kept this lending secret from 
the parent bank. As a result, the Board believed that it needed examination authority over BNL-Atlanta 
to fully investigate the case. The Board also wished to have clear authority to share bank examination 
information on a confidential basis with foreign bank supervisors. 

FBSEA’s major provisions give the Board authority to approve all branch, agency, or commercial 
lending company applications; terminate the activities of state banking offices of foreign banks and 
recommend to OCC that licenses of federal banking offices be terminated; conduct examinations of 
branches, agencies, and affiliates; and approve the establishment and examine the operations of 
representative offices. * * * 

The FBSEA permits a foreign bank to operate in the United States only if the bank is subject to 
comprehensive supervision or regulation on a consolidated basis in its home country. Moreover, the Fed 
is empowered to close the foreign bank’s U.S. operations if it reasonably believes that the bank or its 
affiliates violated the law or engaged in an unsafe and unsound banking practice. Professor Raj Bhala 
criticizes the FBSEA as protectionist by setting up barriers for the entry of foreign banks into the United 
States. He also criticizes the unilateral power of the Fed to shut down foreign bank operations without 
consultation with the foreign bank’s regulator as an improper way to regulate in an increasingly global 
economy. Finally, he argues that the FBSEA does not respond to the BCCI problem, which he describes 
as lying to the government. Professor Bhala argues that a BCCI-type debacle should be dealt with by 
increasing the coordination among the world’s banking regulators? 

American regulators created an interagency program for supervising the United States 
operations of foreign banking organizations (FBOs)in 1995.3 The FBO supervision program is risk- 
focused and has four components: (1) understanding the FBO; (2) assessing its risks; (3) planning 
supervisory activities; and (4) determining the overall condition of the U.S. operations of the FBO. 
Among other things, U.S. regulators review the FBO’s risk matrix and risk assessment as well as the 
home country’s financial system and accounting practices. An examination program is established after 
a strength-of-support assessment is made. This assessment ranks the FBO based on several factors, 
such as its financial condition (including such things as capital ratios and U.S. dollar liquidity), its risk 
profile, and the strength of its home country regulator. A combined rating of "1" means that the FBO’s 
operations are fundamentally sound in every respect, while a rating of "4" means that the FBO’s 
combined U.S. operations have serious weaknesses. The FBO’s rating will determine the amount of 
supervision and examination by U.S. regulators. 

(2) The Gramm-Leach-Bliley Act (GLBA) 

The International Banking Act of 1978, 12 U.S.C.A. § 3101 et seq., grandfathered the operations 
of foreign banks operating in the United States at the time its enactment. 12 U.S.C.A. § 3106(c). This 
allowed those banks to operate free from branching limitations and Bank Holding Company Act 
restrictions on permissible activities that applied to domestic banks and subsequent foreign bank 
entrants into the United States. Although, the Gramm-Leach-Bliley Act (GLBA) eliminated those 
grandfather rights, GLBA allows most activities that were being undertaken pursuant to the grandfather 
provision to be conducted outright by financial holding companies. GLBA also requires subsidiaries of 
foreign banks to register as representative offices with the Fed. This may even require registration of 

2[n. 50] [312 U.S.52,] 67 (emphasis added) (citations omitted). 
3[n.51] See Hines, 312 U.S. at 76. 



broker-dealer subsidiaries. The Fed has adopted amendments to Regulation Y (12 C.F.R. pt. 225) with 
respect to foreign institutions that wish to be treated as financial holding companies. 12 C.F.R. §§ 
225.90--.93. 

(3) Regulatory Framework 

The Federal Reserve Board’s Regulation K, 12 C.F.R. pt. 211, implements the International 
Banking Act. Subpart B of Regulation K specifically applies to foreign banking organizations and their 
activities in the United States. The FRB is the primary U.S. federal regulator for the state branch, state 
agency, representative office or commercial lending company subsidiary of a foreign banking 
organization. Compliance with Regulation K, however, does not relieve the foreign bank of the 
responsibility of complying with the laws and regulations of the state licensing authority. 12 C.F.R. § 
211.20(c). The FRB also oversees foreign banking organizations that have qualified as financial holding 
companies pursuant to Regulation Y, 12 C.F.R. pt. 225. 

The OCC has regulatory authority over federal branches and agencies of foreign banking 
organizations. 12 C.F.R. §§ 28.10-.26. Recent revisions to the OCC regulations sought to clarify and 
simplify the regulatory procedures for foreign banks desiring to operate in the United States and to 
further conform the treatment of the Federal branches and agencies of foreign banks to the treatment of 
domestic national banks in a manner consistent with the principles of national treatment enunciated in 
the International Banking Act of 1978.68 Fed. Reg. 70691 (Dec. 19, 2003) (codified at 12 C.F.R. pts. 5 
& 28). 

The FDIC has regulatory authority over insured and noninsured U.S. branches of foreign banks 
pursuant to its role as provider of deposit insurance. 12 C.F.R. §§ 347.201-.214. The FDIC amended its 
rules to address several issues concerning U.S. branches of foreign banks. Among other things, those 
rules adopt a risk-based asset pledge requirement and information and examination requirements for 
foreign banks that own branches or depository institution subsidiaries seeking FDIC deposit insurance. 
70 Fed. Reg. 17550 (Apr. 6, 2005). 

Questions and Notes 

1. Another international organization that is playing an increasingly important role in finance is 
the International Organization of Securities Commissions (IOSCO). That organization is concerned with 
international securities operations, including the creation of standards for and the effective surveillance 
of international securities transactions. IOSCO’s activities affect banks as a result of their growing 
involvement in the securities markets. 

2. A large number of protestors have turned out for international conferences on world trade and 
finance. Among other things, they oppose "globalization," its effects on the environment, and operations 
that exploit labor in lesser developed countries. Do you agree with the anti-globalization protesters? Do 
you think they will stop globalization? 

3. Does globalization of finance and trade threaten America’s position as a leading provider of 
financial services? 

4. On April 23, 2002, the OCC, the Fed,the FDIC, and the OTS issued a joint statement 
concerning parallel-owned banking organizations that are not subject to the Bank Holding Company Act, 
i.e., a U.S. depository institution and a foreign depository institution controlled by the same person or 
group of persons, either directly or indirectly. The joint statement expressed concern with the policing of 
money laundering by such institutions, as well as the shifting of assets between institutions. Control may 
be found for the purpose of identifying a parallel-owned institution through such things as joint marketing 
strategies, as exemplified by linked web sites, sharing a similar name, overlapping officers and directors, 
as well as stock ownership. The regulators issuing the statement intend to create a system of 
coordinated supervision over the U.S. operations of these institutions, including unannounced 
inspections. U.S. institutions that contemplate becoming a part of a parallel-owned organization are 



directed to notify their bank regulator. Joint Agency Statement on Parallel-Owned Banking 
Organizations, Apr. 23, 2002, at <LT>www.occ.treas.gov/ftp/release/2002"37.pdf<GT>. 

5. Some domestic thrift institutions are also owned by foreign organizations. See V. Gerard 
Comizio, Emerging Federal Regulation of Thrift Cross-Border Activities, 23 Ann. Rev. Banking & Fin. L. 
637 (2004). Indeed, the OTS has established an office in London because it supervises companies with 
extensive European operations, including General Electric Co., ING, and Prudential PLC. The OTS 
hopes that this office will help it qualify as a consolidated financial regulator, which the European Union 
requires for financial services companies operating in the EU. 

6. The FDIC amended its international banking regulations in April 2005 to address the 
relocation of insured U.S. branches of foreign banks and to impose a risk-based asset pledge 
requirement for insured U.S. branches of foreign banks. The amendments further established 
information and examination requirements for foreign banks that own branches or depository institution 
subsidiaries seeking FDIC deposit insurance. The FDIC has also decided to maintain its existing position 
of denying FDIC deposit insurance for wholesale U.S. branches of foreign banks. 70 Fed. Reg. 17,550 
(Apr. 6, 2005) (codified at 12 C.F.R. pts. 303,325, 327 & 347). 

7. The insolvency of foreign banks with U.S. operations also raises a number of complex issues 
on how those assets will be resolved. See Steven L. Schwarcz, The Confused U.S. Framework for 
Foreign-Bank Insolvency: An Open Research Agenda, 1 Rev. Law & Econ. 81 (2005); Michael 
Krimminger, Resolution of Cross-Border Banks (2006) (available at <LT>ssrn.com<GT>). 

8. Foreign banks operating in the United States are required to file annual reports on their 
operations with the Fed, which uses the reports to monitor compliance with Bank Holding Company Act 
restrictions on nonbanking activities of foreign banks. John E. Court, Foreign Bank Regulatory 
Reporting, 23 Bank. & Fin. Services 55 (May 2007). 

INTERNATIONAL OPERATIONS OF U.S. BANKS 

Ch. 14 

Sec. 2 

Section 2. International Operations of United States Banks 

The Edge Act, the result of 1916 and 1919 amendments to the Federal Reserve Act, was 
enacted to assist American banks conducting international operations. It authorized the creation of 
federally chartered corporations that could engage in international banking and other international 
financial activities. 12 U.S.C. § 611 et seq. Edge Act corporations were authorized to deal in notes, 
drafts, checks, bankers acceptances, and also receive deposits, as long as they were not domestic in 
nature. 12 U.S.C. § 615(c). The only activities that could take place in the United States were those 
incidental to the international operations of the Edge Act company. 

Apfel v. Mellon 

United States Court of Appeals, District of Columbia Circuit, 1929. 

33 F.2d 805, cert. denied, 280 U.S. 585. 

MARTIN, Chief Judge. 

This is an appeal from a final order of the lower court dismissing the appellants’ petition for a writ 
of mandamus upon the allegations of the petition and answer. 

The case arises under the Act of Congress of December 24, 1919 (41 Stat. 378), commonly 



known as the "Edge Act," first enacted as section 25(a) of the Federal Reserve Act. See title 12 USCA 
§§ 611 to 631. 

The act provides that corporations may be organized for the purpose of engaging in international 
or foreign banking or other international or foreign financial operations, and may be formed by any 
number of natural persons not less than five; that such persons shall enter into articles of association 
which shall specify in general terms the objects for which the association is formed, and shall execute an 
organization certificate which shall set out the name assumed by the corporation, the place or places 
where its operations are to be carried on, the place in the United States where its home office is to be 
located, the amount of its capital stock and the number of shares into which it shall be divided, the 
names and places of business or residence of the persons executing the certificate and the number of 
shares to which each has subscribed, and the fact that the certificate is made to enable the subscribers 
and their successors to avail themselves of the advantages of the act. It provides also that no 
corporation shall be organized under the act with a capital stock of less than $2,000,000, one quarter of 
which shall be paid in before the corporation may be organized to begin business; that the persons 
signing the organization certificate shall duly acknowledge the execution thereof, and forward it to the 
Federal Reserve Board, and that after the articles of association and an organization certificate are duly 
made and filed, and "after the Federal Reserve Board has approved the same and issued the permit to 
begin business, the association shall become and be a body corporate," with certain specified powers 
including in general the right to engage in international or foreign banking or other financial operations. 
The act provides "that except such as is incidental and preliminary to its organization no such 
corporation shall exercise any of the powers conferred by this section until it has been duly authorized by 
the Federal Reserve Board to commence business as a corporation organized under the provisions of 
this section." It also provides that such a corporation may establish and maintain branches or agencies 
in foreign countries at such places as may be approved by the Federal Reserve Board and under such 
rules and regulations as the Board may prescribe. 

In the instant case the appellants, as relators below, filed their petition against the appellees as 
members of the Federal Reserve Board, alleging that the relators had duly executed and filed with the 
respondents, a certificate for the organization of a corporation under the foregoing act for the purpose of 
engaging in international or foreign banking under the name "Foreign Financing Corporation," and that 
the certificate fully conformed with the requirements of the act; but that the respondents nevertheless 
had wrongfully refused to approve of the same or to issue a permit to relators to begin business as a 
body corporate under the act. The relators prayed for a writ of mandamus to compel the respondents 
acting as the Federal Reserve Board to approve the articles of incorporation and the organization 
certificate aforesaid, and to permit relators to begin business as a body corporate under the name 
"Foreign Financing Corporation," in accordance with the provisions of the act. 

The respondents filed their answer admitting that the articles of association and organization 
certificate filed with the Board by relators were in proper legal form, but stating that the Board had 
refused to approve the same on the following grounds: 

"That the Federal Reserve Board as a board, and the respondents as members thereof, deem it their 
duty carefully to inquire into the qualifications of the organizers of such proposed corporations and to 
refuse to approve the article of association and organization certificates of such proposed corporations 
and to issue a permit for such proposed corporations to do business, unless after investigation, said 
Board is of the opinion that the financial responsibility, experience, training, and other qualifications of 
the organizers of such proposed corporations are such as may reasonably be calculated to hold promise 
of the financial soundness, reliable and competent management, and proper and successful operation of 
such proposed corporation." 

..... That relators do not possess the qualifications reasonably necessary to assure the financial 
soundness, reliable and competent management, or the proper or successful operations of a corporation 
organized under Section 25 (a) of the Federal Reserve Act to engage in the highly technical activities of 
international or foreign banking or other international or foreign financial operations and that it would 
detrimental to the public interest to approve such articles of association or organization certificate and to 



issue a preliminary permit for such proposed corporation to commence business; and that, therefore, the 
said Board refused to approve the articles of association and the organization certificate and refused to 
issue a permit to said proposed corporation to begin business.’ .... 

It is contended by appellees that the statute imposes the duty upon the Federal Reserve Board 
of exercising its judgment and discretion with respect to the approval or disapproval of the articles of 
association and organization certificates made and filed under the act, and that the Board’s action in this 
instance is within the limits of that authority. On the other hand, appellants contend that "Congress has 
not undertaken to delegate to the Board the discretion it has assumed to exercise." 

We agree with the contention of the appellees. The statute provides that an association formed 
under the act shall not become a body corporate until after the articles of association and organization 
certificate have been duly made and filed, and after the Federal Reserve Board has approved the same 
and issued a permit to it to begin business. The word "approved" naturally imports the exercise of 
judgment and discretion; and the power to approve ordinarily implies a power to disapprove. * * * 

The International Banking Act of 1978 allowed foreign banks to own Edge Act corporations. 
Foreign banks could thus establish a base in the United States without being subject to Bank Holding 
Company Act restrictions. Foreign banks could also operate a branch or agency with restricted banking 
powers under the IBA, if licensed by the Comptroller of the Currency.4 

Domestic banks faced many challenges in their operations abroad. The following are a few 
examples. 

Allied Bank International v. Banco Credito Agricola De Cartago 

United States Court of Appeals, Second Circuit, 1985. 

757 F.2d 516. 

MESKILL, Circuit Judge. 

* * * Allied is the agent for a syndicate of thirty-nine creditor banks. Defendants-appellees are 
three Costa Rican banks that are wholly owned by the Republic of Costa Rica and subject to the direct 
control of the Central Bank of Costa Rica (Central Bank). Allied brought this action in February 1982 to 
recover on promissory notes issued by the Costa Rican banks. The notes, which were in default, were 
payable in United States dollars in New York City. The parties’ agreements acknowledged that the 
obligations were registered with Central Bank which was supposed to provide the necessary dollars for 
payment. 

The defaults were due solely to actions of the Costa Rican government. In July 1981, in 
response to escalating national economic problems, Central Bank issued regulations which essentially 
suspended all external debt payments. In November 1981, the government issued an executive decree 
which conditioned all payments of external debt on express approval from Central Bank. Central Bank 
subsequently refused to authorize any foreign debt payments in United States dollars, thus precluding 
payment on the notes here at issue. In accordance with the provisions of the agreements, Allied 
accelerated the debt and sued for the full amount of principal and interest outstanding. 

The Costa Rican banks moved the district court to dismiss the complaint, claiming lack of 
subject matter jurisdiction due to sovereign immunity, lack of in personam jurisdiction and insufficiency of 
process and service. Allied moved for summary judgment. The sole defense raised by appellees in 

4[n.52] See Nat’l Bank v. Commonwealth, 76 U.S. at 362; Davis v. Elmira Savings Bank, 161 U.S. 275, 
283 (1896); McClellan, 164 U.S. at 357. 



response was the act of state doctrine. 

The district court denied all of the motions. Reasoning that a judicial determination contrary to 
the Costa Rican directives could embarrass the United States government in its relations with the Costa 
Rican government, the court held that the act of state doctrine barred entry of summary judgment for 
Allied. 

While the action was still pending before the district court, the parties began to negotiate a 
rescheduling of the debt. In July 1982, the suit was dismissed by agreement after the parties stipulated 
that no issues of fact remained with respect to the act of state doctrine issue. In September 1983, 
appellees, Central Bank and the Republic of Costa Rica signed a refinancing agreement with the 
coordinating agent for Costa Rica’s external creditors. Fidelity Union Trust Company of New Jersey, one 
of the members of the Allied syndicate, did not accept the agreement. On behalf of Fidelity, the only 
creditor that refused to participate in the restructuring, Allied has prosecuted this appeal. The refinancing 
went into effect nonetheless and appellees have been making payments to the remaining thirty-eight 
members of the syndicate. 

In our previous decision, we affirmed the district court’s dismissal. We did not address the 
question of whether the act of state doctrine applied because we determined that the actions of the 
Costa Rican government which precipitated the default of the Costa Rican banks were fully consistent 
with the law and policy of the United States. We therefore concluded that principles of comity compelled 
us to recognize as valid the Costa Rican directives. 

Our interpretation of United States policy, however, arose primarily from our belief that the 
legislative and executive branches of our government fully supported Costa Rica’s actions and all of the 
economic ramifications. On rehearing, the Executive Branch of the United States joined this litigation as 
amicus curiae and respectfully disputed our reasoning. The Justice Department brief gave the following 
explanation of our government’s support for the debt resolution procedure that operates through the 
auspices of the International Monetary Fund (IMF). Guided by the IMF, this long established approach 
encourages the cooperative adjustment of international debt problems. The entire strategy is grounded 
in the understanding that, while parties may agree to renegotiate conditions of payment, the underlying 
obligations to pay nevertheless remain valid and enforceable. Costa Rica’s attempted unilateral 
restructuring of private obligations, the United States contends, was inconsistent with this system of 
international cooperation and negotiation and thus inconsistent with United States policy. 

The United States government further explains that its position on private international debt is 
not inconsistent with either its own willingness to restructure Costa Rica’s intergovernmental obligations 
or with continued United States aid to the economically distressed Central American country. Our 
previous conclusion that the Costa Rican decrees were consistent with United States policy was 
premised on these two circumstances. 

In light of the government’s elucidation of its position, we believe that our earlier interpretation of 
United States policy was wrong. Nevertheless, if, as Judge Griesa held, the act of state doctrine applies, 
it precludes judicial examination of the Costa Rican decrees. Thus we must first consider that question. 

The act of state doctrine operates to confer presumptive validity on certain acts of foreign 
sovereigns by rendering non-justiciable claims that challenge such acts. The judicially created doctrine is 
not jurisdictional; it is "a rule of decision under which an act meeting the definition ... is binding on the 
court." Restatement (Revised) of Foreign Relations Law § 428 comment c (Tent. Draft No. 4, 1983); 
Empresa Cubana Exportadora de Azucar y Sus Derivados v. Lamborn & Co., 652 F.2d 231,239 (2d 
Cir.1981). The applicability of the doctrine is purely a matter of federal law. Banco Nacional de Cuba v. 
Sabbatino, 376 U.S. 398, 427 (1964). 

* * * The Costa Rican banks conceded jurisdiction in New York and they agreed to pay the debt 
in New York City in United States dollars. Allied, the designated syndicate agent, is located in the United 
States, specifically in New York; some of the negotiations between the parties took place in the United 



States. The United States has an interest in maintaining New York’s status as one of the foremost 
commercial centers in the world. Further, New York is the international clearing center for United States 
dollars. In addition to other international activities, United States banks lend billions of dollars to foreign 
debtors each year. The United States has an interest in ensuring that creditors entitled to payment in the 
United States in United States dollars under contracts subject to the jurisdiction of United States courts 
may assume that, except under the most extraordinary circumstances, their rights will be determined in 
accordance with recognized principles of contract law. 

In contrast, while Costa Rica has a legitimate concern in overseeing the debt situation of state- 
owned banks and in maintaining a stable economy, its interest in the contracts at issue is essentially 
limited to the extent to which it can unilaterally alter the payment terms. Costa Rica’s potential jurisdiction 
over the debt is not sufficient to locate the debt there for the purposes of act of state doctrine analysis. 
Cf. United Bank Ltd. v. Cosmic International, Inc., 542 F.2d 868, 874 (2d Cir. 1976). 

Thus, under either analysis, our result is the same: the situs of the debt was in the United 
States, not in Costa Rica. Consequently, this was not "a taking of property within its own territory by 
[Costa Rica]." Sabbatino, 376 U.S. at 428, 84 S.Ct. at 940. The act of state doctrine is, therefore, 
inapplicable. 

Acts of foreign governments purporting to have extraterritorial effect--and consequently, by 
definition, falling outside the scope of the act of state doctrine--should be recognized by the courts only 
if they are consistent with the law and policy of the United States. United States v. Belmont, 301 U.S. 
324, 332-33. Thus, we have come full circle to reassess whether we should give effect to the Costa 
Rican directives. We now conclude that we should not. 

The Costa Rican government’s unilateral attempt to repudiate private, commercial obligations is 
inconsistent with the orderly resolution of international debt problems. It is similarly contrary to the 
interests of the United States, a major source of private international credit. The government has 
procedures for resolving intergovernmental financial difficulties. See, e.g., Foreign Assistance Act of 
1961, Pub.L. No. 87-195, 75 Stat. 424 (1961) (codified as amended in scattered sections of 22 U.S.C.). 
With respect to private debt, support for the IMF resolution strategy is consistent with both the policy 
aims and best interests of the United States. 

Recognition of the Costa Rican directives in this context would also be counter to principles of 
contract law. Appellees explicitly agreed that their obligation to pay would not be excused in the event 
that Central Bank failed to provide the necessary United States dollars for payment. This, of course, was 
the precise cause of the default. If we were to give effect to the directives, our decision would vitiate an 
express provision of the contracts between the parties. 

The Costa Rican directives are inconsistent with the law and policy of the United States. We 
refuse, therefore, to hold that the directives excuse the obligations of the Costa Rican banks. The 
appellees’ inability to pay United States dollars relates only to the potential enforceability of the 
judgment; it does not determine whether judgment should enter. 

* * * The act of state doctrine was the only defense raised by the Costa Rican banks to Allied’s 
motion and the only ground for the district court’s denial of that motion. * * * 

We vacate our previous decision * * * and direct the district court to enter judgment for Allied. 

Compare Braka v. Bancomer, S.N.C., 762 F.2d 222 (2d Cir. 1985) (act of state doctrine barred 
recovery on losses caused by government decree on exchange rate for Mexican certificates of deposit). 

Citibank, N.A.v. Wells Fargo Asia Ltd. 



Supreme Court of the United States, 1990. 

495 U.S. 660. 

Mr. Justice KENNEDY delivered the opinion of the Court. 

At issue here is whether the home office of a United States bank is obligated to use its general 
assets to repay a Eurodollar deposit made at one of its foreign branches, after the foreign country’s 
government has prohibited the branch from making repayment out of its own assets. 

The case arises from a transaction in what is known in the banking and financial communities as 
the Eurodollar market. As the District Court defined the term, Eurodollars are United States dollars that 
have been deposited with a banking institution located outside the United States, with a corresponding 
obligation on the part of the banking institution to repay the deposit in United States dollars. P. 
Oppenheim, International Banking 243 (5th ed. 1987). The banking institution receiving the deposit can 
be either a foreign branch of a United States bank or a foreign bank. 

A major component of the Eurodollar market is interbank trading. In a typical interbank 
transaction in the Eurodollar market, the depositing bank (Bank A) agrees by telephone or telex, or 
through a broker, to place a deposit denominated in United States dollars with a second bank (Bank X). 
For the deposit to be a Eurodollar deposit, Bank X must be either a foreign branch of a United States 
bank or a foreign bank; Bank A, however, can be any bank, including one located in the United States. 
To complete the transactions, most banks that participate in the interbank trading market utilize 
correspondent banks in New York City, with whom they maintain, directly or indirectly, accounts 
denominated in United States dollars. In this example, the depositor bank, Bank A, orders its 
correspondent bank in New York (Bank B) to transfer United States dollars from Bank A’s account to 
Bank X’s account with Bank X’s New York correspondent bank (Bank Y). The transfer of funds from 
Bank B to Bank Y is accomplished by means of a wire transfer through a clearing mechanism located in 
New York City and known as the Clearing House Interbank Payments System, or "CHIPS." Repayment 
of the funds at the end of the deposit term is accomplished by having Bank Y transfer funds from Bank 
X’s account to Bank B, through the CHIPS system, for credit to Bank A’s account. 

The transaction at issue here follows this pattern. Respondent Wells Fargo Asia Limited (WFAL) 
is a Singapore-chartered bank wholly owned by Wells Fargo Bank, N.A., a bank chartered by the United 
States. Petitioner Citibank, N.A. (Citibank), also a United States-chartered bank, operates a branch 
office in Manila, Philippines (Citibank/Manila). On June 10, 1983, WFAL agreed to make two $1 million 
time deposits with Citibank/Manila. The rate at which the deposits would earn interest was set at 10%, 
and the parties agreed that the deposits would be repaid on December 9 and 10, 1983. * * * 

A few months after the deposit was made, the Philippine government issued a Memorandum to 
Authorized Agent Banks (MAAB 47) which provided in relevant part: 

" ’Any remittance of foreign exchange for repayment of principal on all foreign obligations due to foreign 
banks and/or financial institutions, irrespective of maturity, shall be submitted to the Central Bank [of the 
Philippines] thru the Management of External Debt and Investment Accounts Department (MEDIAD) for 
prior approval.’ " 

According to the Court of Appeals, "[a]s interpreted by the Central Bank of the Philippines, this 
decree prevented Citibank/Manila, an ’authorized agent bank’ under Philippine law, from repaying the 
WFAL deposits with its Philippine assets, i.e., those assets not either deposited in banks elsewhere or 
invested in non-Philippine enterprises." As a result, Citibank/Manila refused to repay WFAL’s deposits 
when they matured in December 1983. * * * 

Little need be said respecting the operation or effect of the Philippine decree at this stage of the 
case, for no party questions the conclusion reached by both the District Court and the Court of Appeals 
that Philippine law does not bar the collection of WFAL’s deposits from the general assets of Citibank in 



the State of New York. The question, rather, is whether Citibank is obligated to allow collection in New 
York, and on this point two principal theories must be examined. The first is that there was an agreement 
between the parties to permit collection in New York, or indeed at any place where Citibank has assets, 
an agreement implied from all the facts in the case as being within the contemplation of the parties. A 
second, and alternative, theory for permitting collection is that, assuming no such agreement, there is a 
duty to pay in New York in any event, a duty that the law creates when the parties have not contracted 
otherwise. See 3 A. Corbin, Contracts § 561, pp. 276-277 (1960). * * * 

A fair reading of all of the testimony supports the conclusion that, at least in this trial, on the 
issue of the allocation of sovereign risk there was a wide variance of opinion in the international banking 
community. We cannot say that we are left with "the definite and firm conviction" that the District Court’s 
findings are erroneous. United States v. United States Gypsum Co., 333 U.S. 364,395 (1948). Because 
the Court of Appeals’ holding relies upon contrary factual assumptions, the judgment for WFAL cannot 
be affirmed under the reasoning used by that court. 

Given the finding of the District Court that there was no agreement between the parties 
respecting collection from Citibank’s general assets in New York, the question becomes whether 
collection is permitted nonetheless by rights and duties implied by law. As is its right, see Dandridge v. 
Williams, 397 U.S. 471,475-476, and n.6 (1970), WFAL seeks to defend the judgment below on the 
ground that, under principles of either New York or Philippine law, Citibank was obligated to make its 
general assets available for collection of WFAL’s deposits. It is unclear from the opinion of the Court of 
Appeals which law it found to be controlling; and we decide to remand the case for the Court of Appeals 
to determine which law applies, and the content of that law. 

One of WFAL’s contentions is that the Court of Appeals’ opinion can be supported on the theory 
that it is based upon New York law. We do not think this is a fair or necessary construction of the 
opinion. The Court of Appeals placed express reliance on its own opinion in Garcia v. Chase Manhattan 
Bank, N.A., 735 F. 2d 645 (CA2 1984), without citing or discussing Perez v. Chase Manhattan Bank, 
N.A., 463 N.E. 2d 5 (1984). In that case, the New York Court of Appeals was explicit in pointing out that 
its decision was in conflict with that reached two days earlier by the Second Circuit in Garcia, supra, a 
case that the Perez court deemed "similar on its facts." See 463 N.E. 2d, at 9, n.3. Given this alignment 
of authorities, we are reluctant to interpret the Court of Appeals’ decision as resting on principles of state 
law. The opinion of the Court of Appeals, moreover, refers to "general banking law principles" and 
"United States law," 852 F.2d, at 660; whether this is the semantic or legal equivalent of the law of New 
York is for the Court of Appeals to say in the first instance. 

Alternatively, if the Court of Appeals, based upon its particular expertise in the law of New York 
and commercial matters generally, is of the view that the controlling rule is supplied by Philippine law or, 
as Citibank would have it, by a federal common-law rule respecting bank deposits, it should make that 
determination, subject to any further review we deem appropriate. In view of our remand, we find it 
premature to consider the other contentions of the parties respecting the necessity for any rule of federal 
common law, or the pre-emptive effect of federal statutes and regulations on bank deposits and 
reserves. See 12 U.S.C. §§ 461 (b)(6), 1813(1 )(5)(a); 12 CFR § 204.128(c) (1990). All of these matters, 
of course, may be addressed by the Court of Appeals if necessary for a full and correct resolution of the 
case. 

The judgment of the Court of Appeals is vacated, and the case remanded for further 
proceedings consistent with this opinion. 

Chief Justice REHNQUIST concurs. * * * Justice STEVENS dissents. * * * 

Federal Deposit Insurance Corporation the Globalization of the U.S.    Banking Industry 

FDIC Outlook 25 (Summer 2005). 

* * * Foreign-owned banking assets in the United States have exceeded international assets of 



U.S. banks since the mid-1980s. * * * 

Citibank NA held the largest share of international assets (17 percent)of any U.S. bank, while 
the top five banks together held slightly more than half of all international assets reported by U.S. banks. 
Twenty years later, the share of international assets held by the top five banks had increased to 87 
percent, and the single largest bank share, again held by Citibank NA, had increased to 42 percent. * * * 
The number of U.S. banks operating foreign offices has steadily declined from 266 banks in 1984 to 122 
banks at year-end 2004. Three banks dominate the list of U.S. banks with foreign offices. At the end of 
2004, Citigroup, JPMorgan Chase, and Bank of America collectively owned 651 (or 84 percent) of the 
777 total foreign branches of U.S. banks. 

* * * Citigroup and JPMorgan Chase, the two largest U.S. banks in terms of total assets, earned 
53 percent and 48 percent, respectively, of their net income from operations outside of North America in 
2004. * * * 

International banking strategies may differ across banks in terms of geography or product 
choice. Several key objectives drive foreign expansion by U.S. banks, including 

¯ increasing profits by expanding distribution channels into new, potentially high-growth geographic 
markets and across demographic groups; 

¯ providing commercial lending and capital markets products and services to support global expansion 
plans of corporate and commercial clients; 

¯ increasing revenue diversification; and 

¯ cross-selling and leveraging existing product expertise in foreign markets. 

Some banks limit their international operations to certain areas of expertise, while others 
establish a physical presence in foreign markets to offer a wider array of products to their foreign 
customers. 

Geographically, U.S. banks have increasingly focused their international activities in Europe and 
Asia, while U.S. bank assets in Latin America and the Caribbean have declined. For example, at year- 
end 2004, Europe represented roughly half the foreign branch assets of U.S. banks, and Asia 
represented approximately one-quarter of these assets. * * * 

Attracted by the opportunity to develop a strategic foothold in one of the world’s largest 
economies, interest in China among U.S. and foreign-owned financial institutions is intensifying. As part 
of its 2001 accession into the World Trade Organization, China committed to remove restrictions on 
foreign participation in its financial industry over a five-year period. As the deadline for reform completion 
nears, reports suggest that interest from abroad in China’s banking market has increased. Likewise, 
indications are that the Chinese government is becoming more receptive to foreign investment in that 
country’s banking sector. 

According to a 2004 special edition of The McKinsey Quarterly, China, the world’s most 
populous nation, will represent "a golden opportunity" for foreign banks to provide credit card loans once 
foreign lending restrictions are lifted. * * * According to the report, partnerships with existing Chinese 
banks may be the best way to enter China’s consumer lending market during this period. Foreign banks 
will not be able to accept deposits or issue cards until 2007, and card holders currently place little value 
on credit cards issued by foreign banks. * * * 

Despite the growth of international activities among U.S. banks, most available financial 
indicators fail to show a performance advantage accruing to institutions with overseas operations. * * * 
For example, in 2004, the average return on assets (ROA) specifically attributed to international 
operations was 0.96 percent, compared with an overall 1.26 percent at all banks with international 



operations. Similarly, net interest income as a percentage of assets averaged 2.18 percent for 
international operations, compared with an overall average of 2.76 percent for domestic and foreign 
operations combined. * * * 

The performance of international banks (that is, U.S. banks with more than $10 billion in assets 
and at least 25% of their assets in foreign offices) relative to the overall performance of the U.S. banking 
industry fails to show that sizable international operations have given a significant boos to overall 
performance. In fact, the international banks have earned less than the industry-average ROA in 14 of 
the past 15 years, and their return on equity has been below the industry average in eight of those years. 

Notwithstanding the motivations favoring expansion into foreign markets, the results for U.S. 
banks in recent years suggest that the international integration of the U.S. banking industry may be 
following, rather than leading, the wider expansion of global commerce. Indications are that better 
performance may be more easily attained in the domestic U.S. market, and most U.S. banks remain 
satisfied with a purely domestic focus. Overseas, a few large institutions continue to dominate the 
foreign banking activities of U.S.-based banks. * * * [A]s globalization bring foreign markets ever closer 
to us, more U.S. financial institutions will be motivated to consider the benefits and drawback of 
conducting international banking activities. 

Questions and Notes 

1. Under Regulation K, 12 C.F.R. pt. 211, the Fed regulates member banks (which includes 
national banks and state member banks) with respect to their foreign branches and investments in 
foreign branches. 12 C.F.R. §9 211.1-13. The Fed also regulates pursuant to Regulation K Edge Act 
corporations (under 12 U.S.C. 99 611-631), agreement corporations (under 12 U.S.C. 99 601-604a), 
and the nonbanking activities of bank holding companies (under 12 U.S.C. 9 1843(c)(13)). The Fed 
adopted revisions to Regulation K that make it easier for U.S. banks to branch internationally, expands 
the scope of permissible activities within foreign branches, and increases to 20% the amount of capital 
and surplus that banks can invest in Edge Act corporations. The final rule also removes some 
impediments and restrictions to foreign branching in the U.S. This rule had been proposed for several 
years before its adoption. 66 Fed. Reg. 54,399 (Oct. 26, 2001) (codified at 12 C.F.R. pts. 211 & 265). 
National banks operating abroad must also comply with the regulatory provisions in 12 C.F.R. 99 28.1-5. 
Insured state nonmember banks are subject to the FDIC’s regulations, 12 C.F.R. 99 347.101-.110, with 
respect to their foreign branches and foreign investments. 

2. Bank of America expanded its international operations by purchasing a minority interest in the 
China Construction Bank for $2.5 billion in June 2005. 

3. Foreign assets of U.S. banks held abroad are concentrated in a few large banks. The five 
largest U.S. banks held eighty-seven percent of those assets. Citibank N.A. alone held forty-two percent 
of such assets. The Globalization of the U.S. Banking Industry, FDIC Outlook 25 (Summer 2005). 
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Section 3. Comparative Regulation 

Banks in America have limited powers, whether they are nationally or state chartered. The 
activities conducted elsewhere in the holding company are also limited, although the 
Gramm-Leach-Bliley Act (GLBA) expanded the available activities from those "closely related to 
banking" to those that are "financial in nature." The latter formulation of permissible powers includes 
insurance and securities activities as agent or underwriter. GLBA endorsed the concept of "functional" 



regulation. As a result, banks and their holding companies are potentially subject to regulation by the 
various bank regulators (state, OCC, Fed and FDIC), the fifty state insurance commissions (plus the 
District of Columbia), the SEC, and the CFTC. An American bank involved in international operations will 
also have to face foreign regulators. The following is a discussion of comparative bank regulation in 
some of the important jurisdictions in which American banks may operate. 

A. Japan 

After World War II, American authorities occupying Japan imposed several U.S. statutes, 
including the federal securities laws and provisions of the Glass-Steagall Act, that separated investment 
banking from commercial banking. The Glass-Steagall provisions are found in Article 65 of the 
Japanese Securities and Exchange Law. An Anti-Monopoly Law prohibited banks from holding more 
than five percent of the stock of another company. In contrast to America, Japan did not permit bank 
holding companies. Despite those restrictions, banks joined the keiretsu movement that dominated the 
Japanese economy after the war. Keiretsu are groups of companies with close links that support each 
other. Banks joined such groups and provided banking services to other members. The keiretsu banks 
grew rapidly and several Japanese banks were soon among the largest in the world. 

Japanese bank regulation was conducted through the Ministry of Finance (MOF). That 
regulation was intensive and penetrated nearly every aspect of banking operations. Japanese banks 
took few actions without the approval of the MOF, including opening new branches. 

The Bank of Japan (BOJ) acted as a central bank and set monetary policy. The Japanese 
government did not allow banks to fail; rather, it arranged rescues of troubled banks. That policy has 
been criticized as supporting inefficient operations and concealing large numbers of bad loans. 

BOJ controlled domestic interest rates closely after World War II, often holding them below 
international market rates, and preventing Japanese depositors from investing their funds abroad. 
Although those restrictions have been eased, at the end of the last century, as the result of a lasting 
recession, BOJ set a zero interest rate to help enhance growth. 

A unique aspect of the Japanese financial system is the provision of postal savings accounts to 
consumers by the government. These accounts earn higher interest than bank deposits and receive 
favorable tax treatment. They are so popular that an estimated twenty percent of personal financial 
assets in Japan were held in postal savings accounts at the beginning of this century. The Japanese 
government used the deposits to help fund its operations, as an alternative to tax and other funding. 

Jerry W. Markham     Super Regulator: A Comparative Analysis      of Securities and Derivatives 
Regulation    in the United States, the United Kingdom, and Japan 

28 Brook. J. Int’l L. 319 (2003). 

* * * In the 1980s, however, a "bubble economy" developed in Japan. The stock market boomed, 
and real estate prices more than doubled between 1986 and 1990. Scandals soon unfolded. In the 
"Recruit Cosmos" affair, Prime Minister Noboru Takeshita resigned after it was discovered that some 
160 influential politicians had been given Recruit Cosmos stock at bargain prices in 1986, just before the 
company went public. In another scandal, the Hanshin Sogo Bank sold a large amount of stock it held in 
the Tateho Chemical Company the day before that company announced large losses. No wrongdoing 
was found, to the consternation of many. Nui Onoue, the "Bubble Lady" became famous for borrowing 
billions of dollars on her restaurants in order to invest in the stock market. The amounts she borrowed 
were greater than the value of those properties. She had also used forged certificates of deposit for her 
trading activities. Eventually, the Bubble Lady, who used seances to pick stocks, was sentenced to 
twelve years in prison. 

The bursting of the Japanese bubble at the beginning of the 1990s had some horrific effects on 
the economy. The economy went into a recession that the country is still struggling with today--massive 



deflation was experienced; the Nikkei 225 index dropped from 39,000 to 11,000; land prices in large 
cities dropped eleven years in a row; government debt grew to 150% of GDP, as compared with 33% in 
the United States; and bad debt held by Japanese banks grew to be some 30% of GDP. The Hokkaido 
Takushokku Bank failed, the first to do so in Japan since World War II. Nineteen of Japan’s largest 
banks had capital shortages that were threatening their ability to meet the Basel Committees guidelines 
for international banks. Yamaichi Securities, the fourth largest securities firm in Japan, also failed. 
Yamaichi had hid its losses in off-book accounts, apparently with the knowledge of at least one MoF 
official. In the early 1990s there were a series of "loss compensation" scandals, in which it was 
discovered that the country’s four largest brokerage firms were covering the trading losses of important 
clients and politicians. In 1997, the nation’s largest securities firm, Nomura, became mired in scandal, 
after it was discovered that the firm had covered the trading losses of a gangster and engaged in 
widespread abusive sales practices. 

The Japanese government took several steps to deal with this deteriorating situation. The 
Japanese Diet passed the Financial Reform Act of 1992, which allowed the MoF to establish capital 
requirements for banks and allowed banks to own securities affiliates. The act also aimed to further 
competition among financial institutions. Furthermore, a Securities Exchange and Surveillance 
Commission ("SESC")was created in 1992 to police the securities markets. This legislation ostensibly 
reduced the MoF’s role as the director agency for the placement of financial resources. In application, 
however, the MoF remained firmly in control of financial services firms and the SESC. Greater reform 
was attempted in 1996 by means of a "Japanese Big Bang" that sought to emulate the one in the U.K. 
and deregulate Japan’s financial services. The Japanese Big Bang tried to ease market entry and 
remove non-competitive practices. Commissions were unfixed. The plan was formulated by a Financial 
System Research Council to allow banks, insurance companies, and brokerage firms to compete with 
each other without the prior restrictions that had kept these sectors separate. The government also 
announced a "Total Plan" to deal with the mass of non-performing debt in the economy and to dissolve 
bankrupt companies. Although public funds were used to shore up shaky banks, Japan’s banks still 
maintain some $1.3 trillion in bad debts. 

Another scandal arose after the Tokyo Prosecutor’s Office staged a large-scale raid involving 
100 investigators on the MoF offices in 1998. The Prosecutor was seeking information on bribes in the 
form of lavish entertainment and discount loans allegedly paid to MoF bank examiners by those being 
examined. Two examiners were arrested and a third committed suicide. More legislation followed in the 
form of a Financial Reconstruction Law for failed financial institutions and a Financial Early 
Strengthening Law that allowed public funds to be used to shore up weak or failing banks. These laws 
were to be administered by a five-member governmental body called the Financial Reconstruction 
Commission. 

The SESC was transferred out of the MoF in 1998, along with an independent Financial 
Supervisory Agency, which was succeeded by the Financial Services Agency ("FSA-Japan") in 2000. 
The FSA-Japan was also given the power previously held by the MoF, to set securities policy and to 
regulate securities and banking. The SESC continued its operations under authority from FSA-Japan, 
which in turn was supervised by the Financial Reconstruction Commission. More reform legislation was 
adopted: the ban on holding companies was removed, and consumer protection was enhanced through 
the Law Concerning the Sale of Financial Products. 

Some have expressed concern that all of these reforms may not have accomplished very much. 
The SESC lacked strong enforcement mechanisms-it is only an investigative agency. The SESC has no 
authority to impose sanctions, but may refer matters for sanctions. In practice, however, few referrals 
have been made to date. In 2001, the SESC had a relatively small staff, at least in comparison to the 
SEC in the U.S., and most of them had been transferred from the MoF. To be sure, the MoF does 
appear to retain some policy control. FSA-Japan also experienced a faltering start. VVhen FSA-Japan 
did try to take aggressive action by urging vast bad debt write-offs, many small and medium-sized 
companies went bankrupt. FSA-Japan then eased off, pressuring the banks and using public funds to 
save the Daiei supermarket chain and Koizumi, a construction company, both of which had massive 
amounts of debt. However, there were no bailouts for small companies. The government nationalized 



the Long-Term Credit Bank of Japan and the Nippon Credit Bank, after those institutions could no 
longer be kept afloat. Public funds were also injected into all but one major bank. 

FSA-Japan announced that it was undertaking inspections of large troubled banks in order to 
address their bad debt problems. This project was supposed to be a "Japanese sword" for dealing with 
the problem, but the result was mostly to shore up some troubled banks. Critics claimed that FSA-Japan 
was "whitewashing" the bad debt problem in Japan. After downgrading Japan’s debt, a credit rating 
agency claimed that FSA-Japan was engaging in regulatory forbearance as a way to aid the economy 
"in the hope that something will turn up." The agency was waffling on reform in other areas. Japan 
dropped its insurance guaranty for customer funds held in time deposit accounts, limiting claims to about 
$83,000. This was intended to be assure more market discipline but it instead raised concerns that funds 
would be pulled out of all ready unstable institutions, weakening them further. When a similar proposal 
limiting deposit insurance on ordinary deposit accounts met political opposition FSA-Japan started 
backtracking. It then extended government insurance on some deposits, a breach of its promise to 
eliminate unlimited guarantees. 

FSA-Japan seemed to be retreating from promised reform measures in the insurance industry 
and was stalling on allowing commercial banks, such as the one sought by Sony, to be licensed. The 
Japanese government continued the old MoF role of trying to manage the economy in other ways. Most 
recently, despite FSA-Japan’s push for a market solution, the government suggested that more banks 
should merge and that it would offer a higher government guarantee to encourage such actions. In fact, 
several of Japan’s largest banks did merge to form colossal enterprises, the largest being Mizuho 
Holdings, Inc, composed of Daiichi Bank, Fuji Bank, and the Industrial Bank of Japan. 

FSA-Japan was accused of trying to manipulate the Nikkei 225 index through short sale 
restrictions, which were modeled after those of the SEC in the U.S. Like MoF, FSA-Japan has often 
been lenient, at least on Japanese banks. For example, FSA-Japan merely issued a warning to a 
Japanese bank that hid key information from inspectors. FSA-Japan has shown that it knows how to 
play tough, at least where foreigners are involved. FSA-Japan accused two American firms of improper 
short sales, in another attempt to support the market. In 1999, the Tokyo branch of Credit Suisse was 
excluded from engaging in the derivatives business in Japan after several abuses. FSA-Japan denied 
the consequent claims that it was discriminating against foreign firms. 

The Nikkei 225 index remains 74% below its high in 1989. An advisory committee to FSA-Japan 
has recommended that stocks be sold at post offices as a means of shifting corporate financing away 
from bank loans and towards the equity markets in order to inflate the stock market. The committee also 
supported a continuing role for the government in bailing out troubled banks. The Bank of Japan 
followed up that proposal with an announcement that it would be buying the stock of companies held by 
banks. This action was said to be a "shocking" manipulation of the stock market designed for the benefit 
of the banks. The Bank of Japan, FSA-Japan, and the MoF were said to be at an impasse over policy 
disputes. On the positive side, the agency was seeking greater public disclosures from firms in 
precarious financial circumstances. It raised its bank capital adequacy threshold for intervention and 
correction, but capital levels at Japanese banks were still well below the Basel minimum international 
standard. FSA-Japan allowed banks to sell life and other insurance and announced that it was allowing 
bank affiliated brokers to do so as well. After some well publicized insurance firm failures, FSA-Japan 
increased regulatory controls over the industry, requiring, among other things, marked-to-market 
accounting and increasing solvency margins. At the same time barriers to entry were being lowered, 
allowing some foreign competition. * * * 

For a discussion of Japan’s efforts to deregulate its markets see Yoshiro Miwa & J. Mark 
Ramseyer, Deregulation and Market Response In Contemporary Japan: Administrative Guidance, 
Keiretsu and Main Banks, Harvard John M. Olin Discussion Paper Series No. 462 (Mar. 2004) (available 
at <LT>www.law.harvard.edu/programs/olin_center<GT>). 



Japan enacted a new Financial Instruments and Exchange Law that went into effect October 
2007. This new law expanded the government’s regulation of securities and derivative transactions and 
increased disclosure requirements for unsophisticated investors. Following the American lead, exchange 
listed companies are now required to file quarterly financial reports and to establish internal controls. The 
government Post Office, Japan Post, is also being privatized, a move it is thought will push Japanese 
investors into stock and other private investment methods like mutual funds. 

B. United Kingdom 

The Bank of England, which was chartered in 1694, was responsible for bank regulation in 
England until 1997. Dubbed the "Little Old Lady on Threadneedle Street." The Bank of England used a 
"raised eyebrow" approach to regulation. More affirmative regulation was imposed after a number of 
banking scandals, including BCCI. Nevertheless, the Bank of England was stripped of its regulatory 
powers in 1998, in favor of the newly-created Financial Supervisory Authority (FSA). The Bank of 
England continues to set monetary policy in a role parallel to the role of the Federal Reserve in the 
United States. 

This regulatory restructuring in the U.K. began in 1986 with the deregulation of securities 
services, the unfixing of commissions, and a greater opening of the London market to foreign 
competition. This process was dubbed the "Big Bang," and was prompted by a report by Professor Jim 
Gower on consumer protection and market practices. His report led to the adoption of the Financial 
Services Act of 1986. That legislation created the Securities and Investments Board (SlB). The SlB was 
loosely based on the American concept of the SEC, in which self-regulatory bodies are given primary 
regulatory responsibility. The SlB regulated insurance and commodities, however, as well as securities. 

The FSA is the successor to the SIB. The creation of the FSA combines the regulation of 
financial services (banking, insurance, derivatives and securities) into one regulator. This is in stark 
contrast to the functional regulation approach in the United States that involves multiple regulators. As a 
super-regulator, the FSA should provide a case study on centralized versus functional regulation.6 

Financial Services Authority 

<LT>www.fsa.gov.u k/Pages/About/VVho/index.shtml<GT>. 

The Financial Services Authority (FSA) is an independent non-governmental body, given 
statutory powers by the Financial Services and Markets Act of 2000.6 We are a company limited by 
guarantee and financed by the financial services industry. The Treasury appoints the FSA Board, which 
currently consists of a Chairman, a Chief Executive Officer, three Managing Directors, and 9 non- 
executive directors (including a lead non-executive member, the Deputy Chairman). This Board sets our 
overall policy, but day-to-day decisions and management of the staff are the responsibility of the 
Executive. 

Financial Services Authority 

<LT>www.fsa.gov.uk/Pages/Aboudt/VVho/History/index.shtml<GT>. 

The Chancellor of the Exchequer announced the reform of financial services regulation in the UK 
and the creation of a new regulator on 20 May 1997. 

The Chancellor announced his decision to merge banking supervision and investment services 
regulation into the Securities and Investments Board (SlB). The SlB formally changed its name to the 
Financial Services Authority in October 1997. 

6[n.53] See Barnett, 517 U.S. at 34; Franklin Nat’l Bank of Franklin Square v. New York, 347 U.S. 373, 
375-79 (1954). 
6[n.6] Bank of America v. City & County of San Francisco, 309 F.3d 551,559 (9th Cir. 2002). 



The first stage of the reform of financial services regulation was completed in June 1998, when 
responsibility for banking supervision was transferred to the FSA from the Bank of England. In May 2000 
the FSA took over the role of UK Listing Authority from the London Stock Exchange. The Financial 
Services and Markets Act, which received Royal Assent in June 2000 and was implemented on 1 
December 2001, transferred to the FSA the responsibilities of several other organisations: 

¯ Building Societies Commission 

¯ Friendly Societies Commission 

¯ Investment Management Regulatory Organisation 

¯ Personal Investment Authority 

¯ Register of Friendly Societies 

¯ Securities and Futures Authority 

In addition, the legislation gives us some new responsibilities-in particular taking action to 
prevent market abuse. 

In October 2004, following a decision of the Treasury, we took on responsibility for mortgage 
regulation. In January 2005, to implement the Insurance Mediation Directive and in accordance with a 
Government announcement in 2004 we took on regulation of general insurance business. 

Financial Services Authority 

<LT>www.fsa.gov.u k/Pages/About/Aims/Stautory/index.shtml<GT>. 

The Financial Services and Markets Act gives us four statutory objectives: 

¯ market confidence: maintaining confidence in the financial system; 

¯ public awareness: promoting public understanding of the financial system; 

¯ consumer protection: securing the appropriate degree of protection for consumers; and 

¯ reduction of financial crime: reducing the extent to which it is possible for a business carried on by a 
regulated person to be used for a purpose connected with financial crime. 

These are supported by a set of principles of good regulation which we must consider when 
achieving the objectives: 

¯ using resources in the most economic and efficient way; 

¯ the responsibilities of those who manage the affairs of authorised persons; 

¯ being proportionate in imposing burdens or restrictions on the industry; 

¯ facilitating innovation; 

¯ taking into account the international character of financial services and the UK’s competitive position; 
and 

¯ not impeding or distorting competition unnecessarily. 



The objectives: 

¯ provide political and public accountability--our annual report contains an assessment of our 
achievement against them. Scrutiny of the FSA by Parliamentary Committees may focus on how we 
achieve our objectives. They are the goals against which our performance will be judged; 

¯ govern the way we carry out our general functions e.g. rule-making, giving advice and guidance, and 
determining our general policy and principles. So, for example, we are under a duty to show how the 
draft rules we publish relate to our statutory objectives; 

¯ provide legal accountability: where we interpret the objectives wrongly, or fail to consider them, we can 
be challenged in the courts through judicial review. 

Questions and Notes 

1. For a discussion of England’s efforts to deregulate its markets see Howell E. Jackson, An 
American Perspective on the U.K. Financial Services Authority: Politics, Goals & Regulatory Intensity, 
Harvard John M. Olin Discussion Paper Series No. 522 (Aug. 2005), available at 
<LT>www.law.harvard.edu/programs/olin_center<GT>. 

2. The Financial Service Authority (FSA) in England is attracting much interest in the United 
States because of concerns that the multiple layers of regulation in the U.S. makes U.S. markets less 
competitive. The Sarbanes-Oxley Act of 2002, enacted after the Enron and WorldCom scandals, caused 
public companies to incur an estimated $25 billion each year in additional compliance costs. Moreover, 
only one of the top twenty initial public offerings worldwide in 2006 was listed in the United States, down 
from sixty percent of such offerings five years earlier. The U.S. accounted for only twenty-eight percent 
of global equity raised in leading markets in 2006, down from forty-one percent in 1995. Is Wall Street 
Losing Its Competitive Edge?, Wall St. J., Dec. 2, 2006. As one critic has noted: 

Between 1996 and 2001, the New York Stock Exchange averaged 50 new non-U.S, listings annually; in 
2005, it was 19. In the same year, the London Stock Exchange, including its small company affiliate, the 
Alternative Investment Market, gained 139 new listings while Nasdaq attracted 19. Since the end of 
2004, 30 foreign companies have left the NYSE and Nasdaq. Financial capital-the kind that finances 
mergers, acquisitions and new business formation-is also increasingly finding a more comfortable home 
abroad. Large offerings by Chinese, Korean and Russian companies-involving billions of dollars-have 
occurred in Hong Kong and London; meanwhile, large new foreign offerings this year by Russian 
aluminum producers and Kazakhstan oil and copper companies are planning to list in London. 

Peter J. Wallison, Capital Punishment, Wall St. J., Nov. 4, 2006, at A7. However, the evidence on how 
much the U.S. markets are being undercut by regulatory costs is conflicting. One study showed that the 
premium for listing on a U.S. exchange had declined, but another study disagreed with that conclusion 
and found that a U.S. listing still carries a seventeen percent premium over foreign listings. Greg Ip, 
Maybe U.S. Markets are Still Supreme, Wall St. J. Apr. 27, 2007. 

3. The NYSE merged in 2006 with Euronext, a combination of five European electronic 
exchanges that trade stocks and derivatives. In order to close that deal, the NYSE had to surrender half 
of its board seats to the Europeans, thus giving up control of one of the most venerated of U.S. financial 
institutions. George Ceron, NYSE to Split Board Evenly With Euronext, Wall St. J., Nov. 22, 2006. The 
SEC and European regulators have entered into a Memorandum of Understanding to coordinate their 
regulation of the merged entity. However, the merged entity was set up in a fashion that essentially 
allows the European exchanges to remove themselves from the merger if there is ever any effort to 
apply U.S. laws to those exchanges. 

4. As noted above, the FSA is now is now being raised as a model the U.S. should adopt. The 
FSA operates on a regulatory system based on six major principles. It also has a single rule book for all 



financial services. The rule book, however, is 8,500 pages in length. Todd Davenport, America’s Favorite 
Regulator, Am. Banker, May 11,2007. The FSA interestingly is not all that popular in London because of 
its spiraling budget and concerns with the competency of its staff. Barney Jopson & Sharlene Goff, 
Financial Services Industry Warns of £50m Bill From Watchdog, Fin. Times (London), Feb. 6, 2007. It is 
also claimed to be a toothless tiger, at least in comparison to the SEC in the United States. Alistair, 
Assessing U.K. Watchdog, Wall St. J., July 23, 2007. 

C. Germany 

In Germany, banks rather than equity markets have traditionally dominated corporate finance. 
German banks supplied most corporate funding through commercial loans. Equity markets were 
traditionally weak, and banks filled the role of investment bankers in those markets. German financial 
markets were also highly regulated until 1994. Before then, this regulatory regime excluded Germans 
from many areas of finance. Futures trading, for example, was considered to be illegal gambling.7 That 
bar was lifted and today Germany has the world’s largest futures market. German banks expanded into 
all areas of finance, including insurance. As Deutsche Bank’s acquisition of Bankers Trust in New York 
and investment bank Morgan Grenfell in London illustrate, German banks have also aggressively 
expanded their international operations. 

The Federal Banking Supervisory Office (FBSO)is now responsible for regulating banks in 
Germany. The Bundesbank, the German central bank, is responsible for monetary policy and regulating 
the money markets. Having seen the devastating effect of inflation in the aftermath of World War I, the 
Bundesbank has been stringent in its monetary policy in order to keep inflation under control. 

The New German Financial Supervisory Authority (BAFIN) 

<LT>www.bakred.de/index e.htm<GT>. 

(visited October 1,2003). 

Following the adoption on 22 April 2002 of the Law on Integrated Financial Services Supervision 
(Gesetz Qber die integrierte Finanzaufsicht--FinDAG), the German Financial Supervisory Authority 
(Bundesanstalt fQr Finanzdienstleistungsaufsicht-BAFin) was established on 1 May 2002. The functions 
of the former offices for banking supervision (Bundesaufsichtsamt for das Kreditwesen--BAKred), 
insurance supervision (Bundesaufsichtsamt fQr das Versicherungswesen--BAV) and securities 
supervision (Bundesaufsichtsamt fQr den WertpapierhandeI-BAWe) have been combined in a single 
state regulator that supervises banks, financial services institutions and insurance undertakings across 
the entire financial market and comprises all the key functions of consumer protection and solvency 
supervision. The new German Financial Supervisory Authority will make a valuable contribution to the 
stability of Germany as a financial centre and improve its competitiveness. 

The BAFin is a federal institution governed by public law that belongs to the portfolio of the 
Federal Ministry of Finance and as such, has a legal personality. Its two offices are located in Bonn and 
Frankfurt/Main, where approximately 1,000 persons are employed. The BAFin supervises about 2,700 
banks, 800 financial services institutions and over 700 insurance undertakings. 

The decision to set up the BAFin was made basically in light of the fundamental changes on the 
financial markets which required a legislative response that would ensure the future stability of the 
German financial system. 

An increasing number of clients of banks, financial services institutions and insurance 
companies are demanding integrated financial products. The providers of such products have adapted 
themselves to these demands and developed cross-sectoral products and strategies. The former 
distinctions between banking and financial services on the one hand and insurance business on the 

7[n.13] 12 U.S.C. 36(0(1) (emphasis added). 



other are gradually disappearing: Insurance companies have entered the traditional banking business by 
offering integrated financial services, for instance within the scope of asset management, whereas at the 
same time banks have developed new lines of products and with these, are now dealing in core 
businesses once exclusively reserved for insurers. Consequently, suppliers are competing for the same 
clients with similar or even identical products. Furthermore, competition is intensified by the use of 
electronic distribution channels on the internet and by the savings potential involved. The client, in turn, 
is mainly interested in the product, i.e it is of minor importance to him whether it is offered by a bank or 
an insurance company. 

As a result, there is a growing tendency among banks, financial services institutions and 
insurance undertakings to form cross-sectoral groups for whom it is easier to place broad product ranges 
effectively in the market. In the past, banks and insurance companies maintained only loose connections 
whereas today, powerful financial conglomerates have emerged in Germany which operate at a global 
level. Notable examples include the groups Allianz/Dresdner Bank and MiJnchner 
R(Jck/HypoVereinsbank, which in terms of market capitalisation rank among the world’s largest financial 
conglomerates. The trend towards integrated bankassurance groups is expected to continue. 

In view of these developments, the former separation of supervisory functions into the BAKred, 
BAV and BAWe has become obsolete: Over the last few years, a growing number of states have 
established modern integrated supervisory structures. Comprehensive powers and a full-scale overview 
of the market will enable the new German regulator to carry out supervision effectively and thus to 
contribute to the stability of Germany as a financial centre. This will help avoid imbalances in competition 
which can easily occur as a result of regulatory differences in a fragmented supervisory system. 

The fact that the new German regulator is responsible for all market participants is also of major 
importance. Especially with regard to foreign companies this is an advantage that should not be 
underestimated, considering the fact that in the past they had to deal with several supervisory offices 
when trying to offer their products in Germany. 

The foundation of a single regulator will also facilitate the exchange of information with 
supervisory authorities in other states. In addition, the voice of the new German regulator will carry more 
weight in international supervisory forums and as a result, German interests can be represented more 
effectively at an international level. This will help strengthen Germany as a financial centre. 

As regards supervision in Germany, the new organisational structure will result in synergies. The 
integration of the former supervisory offices in a single body enables them to use their know-how and 
experience more efficiently, especially with regard to the trend towards product convergence and the 
emergence of financial conglomerates. Moreover, there is no further need for coordination between 
individual supervisory offices, which in the past was often time consuming and caused considerable 
expenses. However, although financial services supervision has been organised in a single body this 
does not mean that existing sectoral differences between the banking and insurance businesses will be 
disregarded. These differences have led to the development of specific supervisory methods and rules 
for banks and insurance companies which have proved to be successful. Thus, when creating the new 
structure the legislator decided not to change the substantive laws underlying supervision, for instance 
the German Banking Act (Gesetz eber das Kreditwesen--KWG), the Insurance Supervision Law 
(Versicherungsaufsichtsgesetz--VAG) and the German Securities Trading Act (Gesetz iJber den 
WertpapierhandeI--WpHG). 

The structure of the BAFin takes account of the sectoral differences: Separate organisational 
units were created for banking supervision, insurance supervision and securities supervision/asset 
management. Cross-sectoral tasks necessitated by the developments in the financial markets are 
carried out by several cross-sectoral departments which are organisationally separated from the 
traditional supervisory functions. The tasks of these departments include the supervision of financial 
conglomerates, coordination of the work in international supervisory forums and the fight against money 
laundering across all sectors. The latter has been of particular importance ever since the terrorist attacks 
in New York. 



The new German Financial Supervisory Authority, as a single regulator, is better able than any 
other supervisory structure to develop equal rules for equal risks and thus to ensure equality of 
regulatory treatment and a level playing field. In addition, the new structure of German supervision helps 
strengthen Germany’s role as a financial centre and its ability to compete on an international scale. 

The BAFin has three main supervisory objectives: Its paramount aim is to ensure the functioning 
of the entire financial industry in Germany. From this objective, two others can be inferred: to safeguard 
the solvency of banks, financial services institutions and insurance undertakings--which in the past was 
mainly a task of the BAKred and the BAV--and to protect clients and investors. 

Essentially, the BAFin comprises three supervisory directorates which now perform the 
supervisory tasks of the three formerly separate supervisory offices. They do not, however, deal with 
cross-sectoral issues; those have been assigned to three cross-sectoral departments. The directorates 
are each headed by a First Director. 

The first directorate, Banking Supervision, has been assigned all regulatory powers in the 
framework of solvency-oriented supervision of banks. Banking supervision aims at securing the 
functioning of the banking industry in order to keep the economy stable, while at the same time it is 
intended to provide maximum protection for clients’ capital deposited with banks. Banking supervision is 
essentially based on the German Banking Act (KWG) as well as on specific legislation such as the 
Mortgage Bank Act (Hypothekenbankgesetz) and the Building Societies Act (Bausparkassengesetz). 
The Deutsche Bundesbank will continue to be involved in the ongoing supervision of banks in 
accordance with section 7 of the Banking Act. 

The tasks of the directorate for Banking Supervision are manifold, given that banks have to meet 
many legal requirements before they are allowed to provide banking services. For example, they must 
comply with the capital adequacy requirements and have an appropriate organisational structure as well 
as at least two professionally qualified and reliable managers. The BAFin monitors compliance with 
these requirements to make sure that banking services are provided only by undertakings that are 
solvent and can be expected to manage the business properly. The persons employed in the directorate 
for Banking Supervision monitor banks on an ongoing basis in order to verify their compliance with the 
capital adequacy requirements and if they maintain sufficient liquid funds. As regards the important 
lending business of banks, the BAFin checks if banks comply with statutory risk limits (e.g. large 
exposure limits) and if their bad debt provisions are in line with their risk exposure. 

Growing complexity of banking business compels banks to take suitable measures for the 
purpose of controlling and monitoring the manifold risks involved in such transactions. As a result, the 
focus of supervision is on the banks’ internal risk controlling and management systems. Furthermore, in 
line with this risk-oriented supervisory approach the banking supervisor has to be regularly informed 
about the economic situation of the respective institution, its business strategies and lines of business, 
as well as its project pipeline, and must evaluate these projects from a banking supervisory point of view. 

The main sources of information available to the banking supervisory staff include a multitude of 
notifications and, in particular, the audit reports of annual accounts prepared by auditors or audit 
associations. Moreover, exceptional audits provide the BAFin with a better insight into a bank’s 
economic situation. If clients’ deposits entrusted to the bank are at risk the BAFin may take measures to 
avert these dangers, which may even go as far as withdrawing the authorisation to provide banking 
services. Moreover, the supervisory authority may dismiss unqualified managers. 

The directorate for Banking Supervision consists of four departments plus one group and 
comprises 31 sections. 

The second supervisory directorate is responsible for supervising insurance companies in 
accordance with the Insurance Supervision Law (VAG). The key objectives of insurance supervision 
consist in protecting the interests of the insured and in making sure that insurers are able to meet their 



future liabilities at all times. 

Insurance companies are allowed to carry out insurance business only after obtaining an 
authorisation from the BAFin. Companies authorised to write insurance in Germany have to meet 
various requirements. Before granting the authorisation, the supervisor conducts a comprehensive legal 
and financial examination. For instance, the insurer is required to submit the operating plan as well as 
evidence of its own funds to the BAFin. Managers must furnish proof of their good repute and 
professional qualification. The BAFin monitors if insurance companies have set up sufficient provisions, 
have sufficient uncommitted funds and take out reinsurance to an appropriate degree to protect 
themselves against unexpected losses. Moreover, the insurance supervisory staff check if the annual 
accounts are drawn up correctly in accordance with applicable accounting standards and present a fair 
view of the insurer’s financial situation. Finally, on-site inspections of insurance companies are carried 
out at regular intervals. 

The Insurance Supervision Law provides the BAFin with various instruments to intervene in an 
insurer’s operations for the purpose of preventing or eliminating irregularities or dangers. In the worst 
case, the authorisation may have to be withdrawn. 

Insurance supervision is carried out by 6 departments which comprise a total of 33 sections. 

The principal responsibility of the third directorate, Securities Supervision/Asset Management, 
consists in securing the functioning of German securities and derivatives markets in accordance with the 
Securities Trading Act (WpHG). In addition, the directorate has been assigned some of the duties of the 
former BAKred. Under the Securities Trading Act, taking advantage of inside knowledge and/or the 
unauthorised passing on of inside information is prohibited as this would undermine investors’ 
confidence in fair and equal securities trading. The members of staff analyse trading patterns by means 
of securities trades reported to the BAFin in accordance with section 9 of the Securities Trading Act and 
evaluate them with regard to unusual price movements or turnover in order to be able to prosecute any 
cases of insider dealing they may discover. If indications of forbidden insider dealing are revealed the 
BAFin informs the public prosecutor. Insider offences are punishable by a fine or imprisonment of up to 
five years. 

The reporting requirements stipulated in the Securities Trading Act play an important part in 
improving market transparency, given that both retail and professional investors require up-to-date and 
reliable information for their investment decisions. Thus, listed companies are obliged to publish 
immediately any new information that is likely to have a considerable effect on the stock market price (ad 
hoc disclosure). Moreover, owners of major holdings of voting rights in stock corporations whose shares 
are admitted to official trading or the regulated market must inform the public of the percentage of 
securities they hold as soon as certain thresholds are exceeded or dropped below. The BAFin may 
punish violations against these reporting requirements by imposing an administrative fine. Last but not 
least, the BAFin acts as a depository for prospectuses. 

VVhen providing securities services to customers, credit institutions and financial services 
institutions must comply with particular rules of conduct that serve the protection of investors. 
Compliance with these rules is checked once every year by external auditors on behalf of the BAFin. 
Information about the particular terms and risks of the products on offer as well as the costs involved 
enables investors to make their own, qualified investment decisions. The enterprises must have an 
appropriate organisational structure and establish internal control mechanisms to avoid conflicts of 
interest within the institutions. 

Corporate takeovers have been supervised in accordance with the new Securities Acquisition 
and Takeover Act (Wertpapiererwerbs-und 0bernahmegesetz-Wp0G) since 1 January 2002. The 
BAFin makes sure that takeover proceedings are in line with the regulations and monitors the offerors’ 
compliance with the publication requirements. 

Before the BAFin was founded, Asset Management and its sections belonged to the BAKred. 



Their responsibilities consist in monitoring both investment companies and financial services institutions 
as well as the marketing activities of foreign investment companies in accordance with the Foreign 
Investment Act (Auslandsinvestment-Gesetz). Their tasks being closely related to securities supervision, 
they were integrated into the third directorate when the supervisory authority was reorganised. 

The directorate for Securities Supervision/Asset Management is comprised of four departments, 
one of which includes a separate group. The total number of units in the directorate is 25. 

One source has summarized the German regulatory consolidation as follows: 

In 2002, Germany consolidated its banking, securities, and insurance regulators into BaFin, which was 
the federal banking regulator. The new structure kept the old divisions of financial services-banking, 
securities, and insurance. While the banking and insurance divisions are in Bonn, the securities division 
is in Frankfurt, home of Germany’s stock market. As a federal agency, BaFin is under the oversight of 
the ministry of finance. It has a board of directors composed of the ministers of finance, economics, and 
justice, members of Parliament, officials of the Bundesbank, and representatives of the banking, 
insurance, and securities sectors. Like the other consolidated regulators, BaFin has an advisory council 
made up of industry, unions, and consumer representatives. 

Walter W. Eubanks, Federal Financial Services Regulatory Consolidation: An Overview, Congressional 
Research Service, CRS-19 (Aug. 17, 2005). 

D. European Union 

The European Union (EU)is an international organization of 25 Member States, including the 
United Kingdom, Germany, France, Italy, Greece Spain, Denmark, Sweden, and Finland. The Member 
States have established some common institutions through the EU to which they delegate some of their 
sovereignty with respect to specific matters. 

Under a Directive issued by the Council of Members, banks licensed in one member state in the 
EU must be given recognition by all member states. The bank is regulated and supervised by its home 
state.8 The Banking Directive sought to create an EU-wide market for banking services. Similar action 
has also been ordered for securities activities. 

Under the banking directive, banks in one member state may open branches or provide cross- 
border services in other member states and offer specified banking services there without the 
requirement of further authorization from the state where the branch is located. This directive thus 
creates a "passport" for European Union banks and other financial institutions to engage in cross-border 
operations in other EU countries. The home state notifies the state where one of its banks will be 
opening a branch or engaging in cross-border services. Banks and their affiliates in the EU are regulated 
as a consolidated group by the home country. Bank regulators in the EU, however, have adopted 
common supervisory standards, such as capital and exposure limits. 

The Banking Directive defines banking services to include participation in share issues and 
portfolio management and advice. A bank licensed in one member state may conduct all banking 
services authorized in its home throughout the EU even if other member states do not allow its banks to 
engage in all of those activities. The Banking Directive places limits on banks affiliating with non-banks 
and financial institutions. 

The EU adopted a Financial Services Action Plan in 1999 that sought a complete integration of 
financial services among member states. The Lisbon European Council set a deadline of 2005 for 

8[n.21] Cong. Globe, 38th Cong., 1st Sess., at 1893 (Apr. 27, 1864); see also Beneficial Nat’l Bank, 123 
S.Ct. at 2064. 



achieving the goals of that plan. A "Group of Wise Men" was appointed to assure progress. Among the 
items considered were standards for takeover bids, common accounting requirements, provisions for 
supervision of financial conglomerates, guidelines for cross-border use of collateral, prohibitions against 
market manipulation, rules for distance marketing, a prospectus directive, creation of a Securities 
Committee, and a European company statute. 

Another European Union Directive ([2-2/87], Dec. 16, 2002) requires "supplementary" regulation 
for financial conglomerates" that offer multiple financial services such as credit, investment and 
insurance products. The directive seeks to assure uniform regulation so that such conglomerates do not 
carry out financial activities in separate subsidiaries that might escape regulation or avoid more stringent 
regulation intended for such services, a practice the Directive referred to as "regulatory arbitrage." The 
EU Directive required foreign financial services firms with operations in the EU to demonstrate holding 
company supervision that is equivalent to EU consolidated supervision. 70 Fed. Reg. 58985 (Oct. 11, 
2005). Large American banks operated under such supervision but their broker-dealer and futures 
commission merchant affiliates were subject to separate capital rules that would not conform to the EU 
directive. The SEC and CFTC reacted to that directive by allowing such entities to used risk-based 
capital requirements on an entity basis as substitutes for the current net capital regimen. See generally 
Jorge E. Vinuales, The International Regulation of Financial Conglomerates: A Case-Study of 
Equivalence as an Approach to Financial Integration, 37 Cal. W. Int’l L.J. 1 (2006) (describing the 
European Union’s Financial Conglomerates Directive and the SEC’s response for consolidated 
supervised entities). The European Union also issued a Markets in Financial Instruments Directive that 
seeks to develop a single market in member states in all financial transactions. That directive includes a 
best execution requirement. Alan Jenkins, MiFid: Implications for Sell-Side Firms, Futures Industry 
Magazine 30 (May/June 2006). The directive (2004/39/EC) (MiFID)was one result of the activities of the 
"wise men" and sought to further the passporting concept to other financial services. It also required 
firms subject to MiFID to comply with another directive on capital requirements. 

The EU has adopted a common currency for several of its member states--the euro. The euro 
has replaced the national currency for over 300 million individuals in Austria, Belgium, Finland, France, 
Germany, Greece, Ireland, Italy, Luxembourg, the Netherlands, Portugal, Slovenia, and Spain. The 
United Kingdom, as well as Sweden and Denmark, have not adopted the euro. The conversion of 
participating member states’ coins and notes into euros occurred in 2002. The euro is now competing 
with the dollar as a leading national currency. 

The European Central Bank (ECB) was created to administer the new currency. "The ECB’s 
main task is to maintain the euro’s purchasing power and thus price stability in the euro area." 
<LT>www.ecb.int/ecb/html/index.en.html<GT>. The ECB operates in conjunction with a European 
System of Central Banks (ESCB). Although banking regulation is left to each bank’s home country, the 
ECB is given some supervisory authority to guard against systemic risk and has some limited powers to 
act as a lender of last resort in times of economic crisis. 

Another pan-European instrument is the eurocheque, which is used like an American check but 
is widely accepted in the EU even when the drawer of the check lives in another member state. Another 
instrument, the EU card, may be used as an ATM and debit card across Europe. 

Questions and Notes 

1. Chapter 14 of the North America Free Trade Agreement (NAFTA) addresses the cross-border 
offering of financial services by firms in NAFTA member states (U.S., Mexico and Canada). It essentially 
requires NAFTA members to allow firms headquartered in other member states to establish offices and 
provide financial services within and across their borders. NAFTA generally adopts national treatment as 
the standard for regulating firms from other member states. This means that firms from other member 
states must be treated in the same manner as local firms. See generally Chapter 14 of NAFTA, available 
at <LT>www-tech.mit.edu/Bulletins/nafta.html<GT>. Canada, however, still limits foreign ownership of its 
larger banks to less than ten percent without prior permission of the Minister of Finance. Eric S. Gouvin, 
The Political Economy of Canada’s "Widely Held" Rule for Large Banks, 32 Law & Pol’y Int’l Bus. 391, 



399 (2001). 

2. Do you think the United States should centralize its financial services regulation into a single 
entity, as was done in Japan and the United Kingdom? 

3. Do you think United States banks will be at competitive disadvantage with those in the 
European Union? What, if any, competitive advantages are provided to banks in the single market of the 
European Union? 

4. The European Union has proposed a revision to its 1993 Investment Services Directive that 
seeks to create an integrated securities and derivative market for EU countries by 2005. Wilmer, Cutler 
& Pickering, Proposals to Revise the ISD: Practical Implications for Firms, EU Financial Services Group 
Briefing (Aug. 15, 2002), available at <LT>www.wilmer.com<GT>. How will that market affect the 
securities and derivative activities of U.S. banks and their affiliates? 

5. Some countries regulate banks more stringently than others. In September 2004, China 
executed four people for corruption involving amounts totaling $15 million. Those executed included 
employees from two of the larger state-owned banks. Nevertheless, China’s booming economy attracted 
investments from U.S. banks. Kate Linebaugh, How Banks Scaled the Chinese Wall, Wall St. J., Feb. 
23, 2006; David Barboza & Andrew Ross Sorkin, Citibank Expected to Land China Deal, nytimes.com, 
Dec. 31,2005. China restructured its regulation to meet concerns of the World Trade Organization that it 
open its financial services market to foreign banks. James T. Areddy, Shift by Regulators Could Prove 
Unsettling, Blurring Differences in Structure With Local Lenders, Wall St. J., Feb. 23, 2006; Michael 
Goldhaber, Banking on China, law.com (Nov. 11, 2005). However, some regulatory changes were 
causing a dilution of the stakes purchased by U.S. Banks in Chinese banks. James T. Areddy, Citigroup 
Feels China’s Bank Reform, Wall St. J., Feb. 28, 2006. China has been accused by members of the U.S. 
Congress of dragging its feet in opening its financial markets to foreign competition. China’s Accession 
to WTO Fails to Bring Promised Benefits to U.S., Commission Says, 87 Banking Rep. (BNA) 797 (Nov. 
20, 2006). An additional concern is the large amount of undisclosed non-performing loans on the books 
of Chinese banks. The Chinese government has spent $400 billion to cover some of these losses. David 
Barboza, Rare Look at China’s Burdened Banks, NYTimes.com, Nov. 15, 2006. Yet, China remains a 
popular venue for U.S. banks. Citigroup Inc. led an effort to buy 85% of the Guangdong Development 
Bank for $3.1 billion, representative of a growing enthusiasm by U.S. banks for the Chinese market. Kate 
Linebaugh & James T. Areddy, Citigroup-Led Team is Poised to Win Guangdong Bank Battle, Wall St. 
J., Nov. 15, 2006. 

6. Banks found that becoming global financial supermarkets exposed them to regulatory 
problems abroad as well as at home. The Tokyo branch of Credit Suisse was excluded from engaging in 
the derivatives business in Japan after several abuses in 1999. The Japanese government required 
Citigroup to close its private banking business in Japan, charging that it was being used for money 
laundering, misleading clients, and engaging in illegal tying arrangements. Citigroup also closed its 
Japanese trust unit after discovering more problems there. 

Citigroup was in trouble in Europe for massive trading in European government bonds on 
several electronic communications networks. This strategy was called "Dr. Evil," a reference culled from 
the Austin Powers spy movie spoof. German prosecutors later dismissed the case, concluding that the 
trades were not illegal manipulation. However, the Financial Services Authority in London fined Citigroup 
$25 million for failures in its internal controls that allowed the Dr. Evil transactions. Citigroup was also 
fined $10,000 by the Reserve Bank of India for allowing a forgery ring to operate an account at the bank. 
The Indian government arrested more than one hundred individuals who had forged financial documents 
valued at more than $600 million. Citigroup encountered problems with its manager for private equity 
investments in Brazil, and was forced to sever that relationship. With all these problems, an FDIC study 
concluded that United States banks were lagging foreign banks in expanding their international 
operations. Hanna Bergman, In Brief: FDIC Publishes Papers on Global Market, Am. Banker, June 27, 
2005 (citing FDIC, The Globalization of the U.S. Banking Market, FDIC Outlook 25 (Summer 2005), 
excerpted earlier in this Chapter). A single financial services regulator was proposed for the European 



Union after Citicorp’s Dr. Evil scandal. David Reilly & Edward Taylor, German Plan Signals European 
SEC, Wall St. J., Mar. 4, 2005. 

INTERNATIONAL MONETARY SYSTEM 

Ch. 14 

Sec. 4 

Section 4. International Monetary System 

The present international monetary system evolved from debates over whether the United 
States and other countries should base their financial systems on a specie standard (i.e., whether the 
government’s paper currency and private debts should be payable on demand in gold or silver). There 
was a subsidiary debate over whether silver should also be recognized as specie and valued at a certain 
ratio to gold. The United States played a central role in those debates and in the formulation of the 
international monetary system. 

During our early history, most debts required payment in specie, even though bank bills were 
often accepted as a substitute payment. Specie payments were suspended at various times by banks in 
times of monetary stringency or crisis, including throughout the Civil War. After 1865, a debate raged 
over whether the United States should return to the requirement that government and private debts be 
payable in specie ("hard money") if demanded by the creditor. Populists, supported largely by the 
agricultural community, sought to inflate commodity prices and thus opposed a gold-only specie 
standard. The populists wanted to continue the use of greenbacks as legal tender and to have silver 
compete with gold as specie. The Resumption Act of 1875 declared the intention of the federal 
government to resume specie payments for government obligations, but specie payments were not 
actually resumed until 1879. 

In the meantime, the struggle continued between hard money proponents and free silver and 
greenback advocates. In 1874, the Greenback, or National Party was created on a platform that sought 
a currency based solely on paper. Its adherents were joined by populists and free silver advocates. 
Thereafter, repeal of the Resumption Act was defeated by a single vote in the Senate. The Silver 
Coinage Act of 1878 required the Treasury Department to buy silver and coin it into silver dollars. The 
act authorized silver dollars to be deposited with the Treasury in exchange for silver certificates, which 
became a new form of paper currency. In another concession to the free silver movement, Congress 
enacted the Sherman Silver Purchase Act of 1890. This Act required the purchase by the federal 
government of up to 4.5 million ounces of silver per month, as well as the issuance of legal tender notes 
redeemable in gold or silver. The act declared that it was the policy of the United States to maintain gold 
and silver on a parity under existing legal ratios. 

Agitation continued, and the Presidential election of 1896 turned into a struggle over the silver 
issue. The Democrats adopted a silver plank in their platform, and William Jennings Bryan was chosen 
as their candidate. In a famous political speech given at the 1896 Democratic convention in Chicago, he 
declared that the demand for a silver standard is "a cause as holy as the cause of humanity," and that 
"[h]aving behind us the producing masses of the nation and the world, supported by the commercial 
interests, the laboring interests, and the toilers everywhere, we will answer their demand for a gold 
standard by saying to them: You shall not press down upon the brow of labor this crown of thorns, you 
shall not crucify mankind upon a cross of gold.’’9 

The "cross of gold" speech electrified the nation, but it was not enough to achieve victory for 
Bryan. The Gold Standard Act of 1900 declared gold to be the monetary standard of the United States 
and prescribed a minimum reserve of gold to be held by the Treasury for the redemption of currency. 
This officially put the United States on a gold standard. 

9[n.23] Act of June 3, 1864, c. 106, Sec. 54, 13 Stat. 116, codified at 12 U.S.C. 481. 



The Great Depression following the Stock Market Crash of 1929 renewed concerns with the 
Gold standard, as commodity prices dropped to historical lows and farmers faced extreme hardship. The 
new President, Franklin Roosevelt, decided that action was necessary. 

Norman v. Baltimore & Ohio Railroad Co. 

Supreme Court of the United States, 1935. 

294 U.S. 240. 

Mr. Chief Justice HUGHES delivered the opinion of the Court. 

These cases present the question of the validity of the Joint Resolution of the Congress, of June 
5, 1933, with respect to the "gold clauses" of private contracts for the payment of money. 48 Stat. 112. 

This Resolution * * * declares that "every provision contained in or made with respect to any 
obligation which purports to give the obligee a right to require payment in gold or a particular kind of coin 
or currency, or in an amount in money of the United States measured thereby" is "against public policy." 
Such provisions in obligations thereafter incurred are prohibited. The Resolution provides that "Every 
obligation, heretofore or hereafter incurred, whether or not any such provision is contained therein or 
made with respect thereto, shall be discharged upon payment, dollar for dollar, in any coin or currency 
which at the time of payment is legal tender for public and private debts.’ .... 

The Joint Resolution of June 5, 1933, was one of a series of measures relating to the currency. 
These measures disclose not only the purposes of the Congress but also the situations which existed at 
the time the Joint Resolution was adopted and when the payments under the "gold clauses" were 
sought. On March 6, 1933, the President, stating that there had been "heavy and unwarranted 
withdrawals of gold and currency from our banking institutions for the purpose of hoarding" and 
"extensive speculative activity abroad in foreign exchange" which had resulted "in severe drains on the 
Nation’s stocks of gold," and reciting the authority conferred by § 5(b) of the Act of October 6, 1917 (40 
Stat. 411), declared "a bank holiday" until March 9, 1933. On the same date, the Secretary of the 
Treasury, with the President’s approval, issued instructions to the Treasurer of the United States to make 
payments in gold in any form only under license issued by the Secretary. 

On March 9, 1933, the Congress passed the Emergency Banking Act. 48 Stat. 1. All orders 
issued by the President or the Secretary of the Treasury since March 4, 1933, under the authority 
conferred by § 5(b) of the Act of October 6, 1917, were confirmed. That section was amended so as to 
provide that during any period of national emergency declared by the President, he might "investigate, 
regulate or prohibit," by means of licenses or otherwise, "any transactions in foreign exchange, transfers 
of credit between or payments by banking institutions as defined by the President, and export, hoarding, 
melting, or earmarking of gold or silver coin or bullion or currency, by any person within the United 
States or any place subject to the jurisdiction thereof." The Act also amended § 11 of the Federal 
Reserve Act (39 Stat. 752) so as to authorize the Secretary of the Treasury to require all persons to 
deliver to the Treasurer of the United States "any or all gold coin, gold bullion, and gold certificates" 
owned by them, and that the Secretary should pay therefor "an equivalent amount of any other form of 
coin or currency coined or issued under the laws of the United States." By Executive Order of March 10, 
1933, the President authorized banks to be reopened, as stated, but prohibited the removal from the 
United States, or any place subject to its jurisdiction, of "any gold coin, gold bullion, or gold certificates, 
except in accordance with regulations prescribed by or under license issued by the Secretary of the 
Treasury." By further Executive Order of April 5, 1933, forbidding hoarding, all persons were required to 
deliver, on or before May 1, 1933, to stated banks "all gold coin, gold bullion and gold certificates," with 
certain exceptions, the holder to receive "an equivalent amount of any other form of coin or currency 
coined or issued under the laws of the United States." Another Order of April 20, 1933, contained further 
requirements with respect to the acquisition and export of gold and to transactions in foreign exchange. 



By § 43 of the Agricultural Adjustment Act of May 12, 1933 (48 Stat. 51 ), it was provided that the 
President should have authority, upon the making of prescribed findings and in the circumstances 
stated, "to fix the weight of the gold dollar in grains nine tenths fine and also to fix the weight of the silver 
dollar in grains nine tenths fine at a definite fixed ratio in relation to the gold dollar at such amounts as he 
finds necessary from his investigation to stabilize domestic prices or to protect the foreign commerce 
against the adverse effect of depreciated foreign currencies," and it was further provided that the "gold 
dollar, the weight of which is so fixed, shall be the standard unit of value," and that "all forms of money 
shall be maintained at a parity with this standard," but that "in no event shall the weight of the gold dollar 
be fixed so as to reduce its present weight by more than 50 per centum.’ .... 

The devaluation of the dollar placed the domestic economy upon a new basis. In the currency as 
thus provided, States and municipalities must receive their taxes; railroads, their rates and fares; public 
utilities, their charges for services. The income out of which they must meet their obligations is 
determined by the new standard. Yet, according to the contentions before us, while that income is thus 
controlled by law, their indebtedness on their "gold bonds" must be met by an amount of currency 
determined by the former gold standard. Their receipts, in this view, would be fixed on one basis; their 
interest charges, and the principal of their obligations, on another. It is common knowledge that the 
bonds issued by these obligors have generally contained gold clauses, and presumably they account for 
a large part of the outstanding obligations of that sort. It is also common knowledge that a similar 
situation exists with respect to numerous industrial corporations that have issued their "gold bonds" and 
must now receive payments for their products in the existing currency. It requires no acute analysis or 
profound economic inquiry to disclose the dislocation of the domestic economy which would be caused 
by such a disparity of conditions in which, it is insisted, those debtors under gold clauses should be 
required to pay one dollar and sixty-nine cents in currency while respectively receiving their taxes, rates, 
charges and prices on the basis of one dollar of that currency. 

We are not concerned with consequences, in the sense that consequences, however serious, 
may excuse an invasion of constitutional right. We are concerned with the constitutional power of the 
Congress over the monetary system of the country and its attempted frustration. Exercising that power, 
the Congress has undertaken to establish a uniform currency, and parity between kinds of currency, and 
to make that currency, dollar for dollar, legal tender for the payment of debts. In the light of abundant 
experience, the Congress was entitled to choose such a uniform monetary system, and to reject a dual 
system, with respect to all obligations within the range of the exercise of its constitutional authority. The 
contention that these gold clauses are valid contracts and cannot be struck down proceeds upon the 
assumption that private parties, and States and municipalities, may make and enforce contracts which 
may limit that authority. Dismissing that untenable assumption, the facts must be faced. We think that it 
is clearly shown that these clauses interfere with the exertion of the power granted to the Congress and 
certainly it is not established that the Congress arbitrarily or capriciously decided that such an 
interference existed. 

The judgment and decree, severally under review, are affirmed. 

Justices MCREYNOLDS, VAN DEVANTER, SUTHERLAND, and BUTLER dissent. * * * 

Despite this ruling, the propriety of the invalidation of gold clauses was still being challenged in 
1996, long after the prohibition on gold transactions had been lifted. Gold Clauses, 28 Sec. Reg. & L. 
Rep. (BNA) 1541 (Dec. 20, 1996). 

The disruption of the international monetary system during the Great Depression led to calls for 
reform. An international monetary and financial conference was held at Bretton Woods, New Hampshire 
in 1944. That conference led to the "Bretton Woods Agreement," which sought to provide stabilization in 
international monetary affairs and exchange rates. The International Monetary Fund (IMF) was created 
to act as an international monetary authority that would stabilize currency exchange rates among 
members.1° The plan involved the subscribing nations setting a par value for their currencies and 



maintaining that value. The United States dollar was designated as the bench mark for exchange rates, 
and participating currencies were exchangeable at set ratios to the American dollar. The entire plan was 
backed by a United States promise to pay for its dollars in gold at $35 per ounce. This promise was 
intended to keep the United States from inflating the dollar, and it meant that the dollar was backed by 
gold. The arrangement placed much of the world back on a gold standard. 

The IMF was given authority to protect its members from temporary deficiencies in their hard 
currency reserves that would affect their ability to maintain their currency at par. The IMF provided 
protection by making short term loans to member countries with deficits in their balance of payments. 
The amounts of these loans were set by quotas. 

The Bretton Woods agreement came under attack in the 1960s, as worldwide inflation pushed 
up the price of gold and removed gold stocks from the United States. In 1971, President Richard Nixon 
announced that the United States would no longer remain on a gold standard and repealed the Bretton 
Woods agreement. 

Trans World Airlines, Inc. v. Franklin Mint Corp. 

Supreme Court of the United States, 1984. 

466 U.S. 243. 

Madame Justice O’CONNOR delivered the opinion of the Court. 

The question presented in this litigation is whether an air carrier’s declared liability limit of $9.07 
per pound of cargo is inconsistent with the "Warsaw Convention" (Convention), an international air 
carriage treaty that the United States has ratified. As a threshold matter we must determine whether the 
1978 repeal of legislation setting an "official" price of gold in the United States renders the Convention’s 
gold-based liability limit unenforceable in this country. We conclude that the 1978 legislation was not 
intended to affect the enforceability of the Convention in the United States, and that a $9.07-per-pound 
liability limit is not inconsistent with the Convention. 

* * * During the first 44 years of the United States’ adherence to the Convention there existed an 
"official" price of gold in the United States, and the CAB’s [Civil Aeronautics Board] task of supervising 
carrier compliance with the Convention’s liability limit was correspondingly simple. The United States 
Gold Standard Act of 1900 set the value of the dollar at $20.67 per troy ounce of gold. On January 31, 
1934, nine months before the United States ratified the Convention, President Roosevelt increased the 
official domestic price of gold to $35 per ounce. In 1945 the United States accepted membership in the 
International Monetary Fund (IMF) and so undertook to maintain a "par value" for the dollar and to buy 
and sell gold at the official price in exchange for balances of dollars officially held by other IMF nations. 
For almost 40 years the $35-per-ounce price of gold was used to derive from the Convention’s Article 
22(2) a cargo liability limit of $7.50 per pound. See, e. g., 14 CFR § 221.176 (1972). 

When the central banks of most Western nations instituted a "two-tier" gold standard in 1968 the 
gold-based international monetary system began to collapse. Thereaf[er, official gold transactions were 
conducted at the official price, and private transactions at the floating, free market price. In August 1971 
the United States suspended convertibility of foreign official holdings of dollars into gold. In December 
1971 and then again in February 1973 the official exchange rate of the dollar against gold was 
increased. These changes were approved by Congress in the Par Value Modification Act, passed in 
early 1972 (increasing the official price to $38 per ounce) and in its 1973 reenactment (setting a 

1°William M. Isaac, "Perspective: Debunking the Myths About Preemption," Am. Banker, May 5, 2004; 
Letters to the Editor, Arthur E. Wilmarth, Jr., "Danger of OCC’s Preemption Moves Is Not a Myth," Am. 
Banker, May 21,2004. See Arthur E. Wilmarth, Jr., The OCC’s Preemption Rules Exceed the Agency’s 
Authority and Present a Serious Threat to the Dual Banking System and Consumer Protection, 23 Ann. 
Rev. of Banking & Fin. L. 225 (2004). 



$42.22-per-ounce price). Each time, the CAB followed suit by directing carriers to increase the dollar- 
based liability limits in their tariffs accordingly, first to $8.16 per pound, then to $9.07 per pound. 

In 1975 the member nations of the IMF formulated a plan, known as the Jamaica Accords, to 
eliminate gold as the basis of the international monetary system. Effective April 1, 1978, the "Special 
Drawing Right" (SDR) was to become the sole reserve asset that IMF nations would use in their mutual 
dealings. The SDR was defined as the average value of a defined basket of IMF member currencies. In 
1976 Congress passed legislation to implement the new IMF agreement, repealing the Par Value 
Modification Act effective April 1, 1978. 

As these developments unfolded, the Convention signatories met in Montreal in September 
1975. In No. 4 of the "Montreal Protocols," the delegates proposed to substitute 17 SDR’s per kilogram 
for the 250 French gold francs per kilogram in Article 22 of the Convention. Although the United States 
supported this change, and signed Protocol No. 4, the Senate has not yet consented to its ratification. 

The erosion and final demise of the gold standard, coupled with the United States’ failure to 
ratify Montreal Protocol No. 4, left the CAB with the difficult task of supervising carrier compliance with 
the Convention’s liability limits without up-to-date guidance from Congress. Although the market price of 
gold began to diverge from the official price in 1969, the CAB continued to track the official price in 
Orders converting the Convention’s liability limit into dollars. Under CAB Order 74-1-16, promulgated in 
1974, "the minimum acceptable figur[e] in United States dollars for liability limits applicable to 
’international transportation’ and ’international carriage’ ... [is $] 9.07 [per pound of cargo].’ .... 

Despite the demise of the gold standard, the $9.07-per-pound liability limit retained since 1978 
has represented a reasonably stable figure when converted into other Western currencies. This is easily 
established by reference to the SDtR, which is the new, nonparochial, internationally recognized standard 
of conversion. On March 31, 1978, for example, one SDR was worth $1.23667; on March 23, 1979, 
$1.28626. At all times since 1978 a carrier that chose to set its liability limit at 17 SDR’s per kilogram as 
suggested by Montreal Protocol No. 4 would have arrived at a liability limit in dollars close to $9 per 
pound. * * * 

We recognize that this inquiry into the dollar’s value relative to other currencies would have been 
unnecessary if the CAB had chosen to adopt the market price of gold for converting the Convention’s 
liability limits into dollars. Since gold is freely traded on an international market its price always provides 
a unique and internationally uniform conversion rate. But reliance on the gold market would entirely fail 
to provide a stable unit of conversion on which carriers could rely. To pick one extreme example, 
between January and April 1980 gold ranged from about $490 to $850 per ounce. Far from providing 
predictability and stability, tying the Convention to the gold market would force every carrier and every 
air transport user to become a speculator in gold, exposed to the sudden and unpredictable swings in 
the price of that commodity. The CAB has correctly recognized that this is not at all what the 
Convention’s framers had in mind. The 1978 decision by many of the Convention’s signatories to exit 
from the gold market cannot sensibly be construed as a decision to compel every air carrier and air 
transport user to enter it. * * * 

We reject the Court of Appeals’ declaration that the Convention is prospectively unenforceable; 
the judgment of the Court of Appeals affirming the judgment of the District Court is Affirmed. 

Justice STEVENS, dissents. * * * 

Subsequent changes were made in air carrier liability, including the use of IMF Special Drawing 
Rights as a measure of liability in the European Union. 

As a result of the abandonment of the gold standard, currency prices were allowed to fluctuate, 
and most large banks began to trade in those currencies and provide them as a service for customers 



dealing in international commerce. The collapse of the Bretton Woods Agreement also resulted in a new 
role for the IMF. 

Elliott Associates, L.P.v. Banco De La Nacion 

United States Court of Appeals, Second Circuit, 1999. 

194 F.3d 363 

MICHEL, Circuit Judge. 

Plaintiff-Appellant Elliott Associates, L.P. ("Elliott") appeals from the amended final judgments 
entered by the United States District Court for the Southern District of New York on September 3 and 15, 
1998. The district court, after a bench trial, dismissed with prejudice Elliott’s complaints seeking 
damages for the non-payment of certain debt by Defendants-Appellees The Republic of Peru ("Peru") 
and Banco de la Nacion ("Nacion") (together, the "Debtors") because it found that Elliott had purchased 
the debt in violation of Section 489 of the New York Judiciary Law ("Section 489"). * * * 

Elliott is an investment fund with its principal offices located in New York City. Elliott was 
founded by Paul Singer in 1977 and he remains its sole general partner. One of the primary types of 
instruments that Elliott invests in is the securities of "distressed" debtors, that is, debtors that have 
defaulted on their payments to creditors. Singer testified that he invests in debt when he believes that 
the true or "fundamental" value of the debt is greater than the value accorded by the market. Elliott 
characterizes its approach to its investments as "activist." Thus, despite sometimes accepting the terms 
offered to other creditors, Elliott explains that it frequently engages in direct negotiations with the debtor 
and argues that, as a result, it has occasionally received a greater return than other creditors. 

In August or September of 1995, Singer was approached by Jay Newman to discuss investing in 
distressed foreign sovereign debt. Newman, an independent consultant, had worked in the emerging 
market debt field at major brokerage houses Lehman Brothers, Dillon Read, and Morgan Stanley, as 
well as managing his own offshore fund, the Percheron Fund. The secondary market for such debt first 
developed in the early 1980s when the original lender banks began selling the non-performing debt of 
countries that had ceased servicing their external debt to other investors, including brokerage firms, in 
order to reduce the banks’ exposure and to permit them to lend additional funds to developing countries. 

At Newman’s recommendation, in October 1995, Elliott purchased approximately $28.75 million 
(principal amount)of Panamanian sovereign debt for approximately $17.5 million. In July 1996, Elliott 
brought suit against Panama seeking full payment of the debt. Elliott obtained a judgment and 
attachment order and, with interest included, ultimately received over $57 million in payment. 

At the time of Elliott’s purchase of Panamanian debt, Panama was finalizing its Brady Plan debt 
restructuring program. The term "Brady Plan" derives from a March 1989 speech by Nicholas Brady, 
then Secretary of the United States Treasury, urging commercial lenders to forgive some of the debt that 
they were owed by less developed countries, restructure what remained, and continue to grant those 
countries additional loans. See generally, Ross P. Buckley, The Facilitation of the Brady Plan: Emerging 
Markets Debt Trading From 1989 to 1993, 21 Fordham Int’l L.J. 1802 (1998). Brady Plans contemplate 
that, in return for such voluntary partial debt forgiveness, the less developed country will submit to an 
economic austerity program supervised and monitored by the International Monetary Fund (the "IMF"). 
The purpose of implementing Brady Plans is to avoid the recurrence of debt defaults by less developed 
countries that have occurred from 1982 onwards. Typically, the terms of a Brady Plan are negotiated 
with the debtor country by an ad hoc committee of the nation’s largest institutional creditors, generally 
known as the "Bank Advisory Committee." The members of the Bank Advisory Committee commit to 
restructuring the debt that they hold on the agreed terms and those terms are also offered to other 
creditors. However, while the members of the Bank Advisory Committee usually agree to be bound by 
the negotiated terms, the other creditors are under no such obligation to accept those terms. 



In January 1996, Newman recommended that Elliott purchase Peruvian sovereign debt. 
Newman testified at trial that he believed that Peruvian sovereign debt was a good investment because 
of the sweeping economic reforms implemented by President Alberto Fujimori following his election in 
November 1990 in the wake of a severe six-year recession. Newman testified that he viewed Peru’s 
Brady Plan, announced in October 1995, as undervaluing Peru’s outstanding debt. In particular, 
Newman contended that the large commercial bank creditors that made up the Bank Advisory 
Committee had institutional incentives to accept reduced terms for the debt they held, such as the desire 
to make additional loans and to operate domestically within the country, and that he believed that the 
Bank Advisory Committee had not been privy to all material financial information, including Peru’s 
rumored repurchase of a significant proportion of its debt. 

Between January and March 1996, Elliott purchased from international banks ING Bank, N.V. 
("ING") and Swiss Bank Corporation ("Swiss Bank") approximately $20.7 million (in principal amount) of 
the working capital debt of Nacion and Banco Popular del Peru ("Popular"), a bankrupt Peruvian bank. 
The debt was sold under a series of twenty-three letter agreements (the "Letter Agreements"). Elliott 
paid approximately $11.4 million for these debt obligations and all of the debt was guaranteed by Peru 
pursuant to a written guaranty dated May 31, 1983 (the "Guaranty"). Under their express terms, both the 
Letter Agreements and the Guaranty were governed by New York Law. * * * 

The pivotal issue upon which this appeal necessarily turns is whether, within the meaning of 
Section 489 of the New York Judiciary Law, Elliott’s purchase of Peruvian sovereign debt was "with the 
intent and for the purpose of bringing an action or proceeding thereon," thereby rendering the purchase 
a violation of law. 

* * * After reviewing the pertinent New York state decisions interpreting Section 489, we are 
convinced that, if the New York Court of Appeals, not us, were hearing this appeal, it would rule that the 
acquisition of a debt with intent to bring suit against the debtor is not a violation of the statute where, as 
here, the primary purpose of the suit is the collection of the debt acquired. Consequently we must 
reverse the judgment of the district court. * * * 

We hold that, in light of the pertinent New York precedent and compelling policy considerations, 
the district court erroneously interpreted Section 489 of the New York Judiciary Law. In particular, we 
hold that Section 489 is not violated when, as here, the accused party’s "primary goal" is found to be 
satisfaction of a valid debt and its intent is only to sue absent full performance. Given that, 
notwithstanding the Section 489 issue, the district court found the Letter Agreements and Guaranty to 
have been breached by the Debtors, we remand only for the purpose of calculating damages more 
accurately than the approximate figures given in the district court’s opinion and the possible resolution of 
other attendant damages-related issues. 

Accordingly, the judgments of the district court are reversed and the case is remanded. 

United States banks loaned billions of dollars to various Latin American countries, apparently 
assuming that sovereign nations would always pay their debts. That assumption proved to be in error. 
American banks were forced to reschedule their debts with Mexico, Brazil and others in the early 1980s 
in order to avoid defaults which would have required massive charges against bank earnings. Some 
claimed the debt rescheduling concealed what were actual defaults that should have been accounted for 
as such. Congress responded with the International Lending Supervision Act of 1983 (ILSA), which 
required U.S. banks to increase their loan loss reserves for loans to defaulting countries. 12 U.S.C.A. § 
3904. 

Questions and Notes 

1. Having lost its role in stabilizing exchange rates, the IMF became an international 911 rescue 
unit-a lender of last resort to countries in economic crisis. It provided $4.5 billion to Mexico after its 1982 



debt default. That action was quickly followed by $5 billion in aid to Brazil. More aid was given to other 
Latin American countries as defaults began to spread. The size of these rescue efforts increased in the 
next decade. In 1995, a $50 billion rescue of Mexico was arranged. An economic crisis that spread 
across Asia in 1997 saw the IMF allocate $17.2 billion to Thailand, $30 billion to Indonesia, and $55 
billion to South Korea. In 1998, the IMF provided $11.2 billion to Russia during its economic crisis. 

2. IMF loans to countries involve the concept of "conditionality." This means the loans are 
granted on the condition that the receiving country will reform its economy, usually by reducing 
government spending. The IMF conditions often cause resentment on the part of those affected by them. 

3. Should the IMF be directing government policies of foreign nations as a condition for credit? 

4. The United States is the largest contributor to the IMF. Should it be involved in bailing out 
foreign governments whose failed economic policies have caused their collapse? Should countries 
borrowing money be permitted to declare bankruptcy like a corporation and erase their debts? The IMF 
rejected such a proposal in favor of "collective action" contract clauses in syndicated bank loans that 
allow the banks to renegotiate sovereign debt without requiring the agreement of all participating banks. 
In the past, negotiations over restructuring sovereign debt broke down because unanimous agreement 
could not be reached among the participating banks on the restructuring terms, causing the IMF to 
intercede and bail out the banks. Guidelines were also created setting forth the conditions under which 
the IMF would bail out a defaulting country. John B. Taylor, Global Financial Warriors: The Untold Story 
of International Finance in the Post-9/11 World 111-32 (2007). 

MONEY LAUNDERING 

Ch. 14 

Sec. 5 

Section 5. Money Laundering 

The ever-increasing amounts of money generated through criminal activity affect legitimate 
financial institutions that are used to launder the proceeds received from illegal activities.11 Federal 
regulation, however, attempts to prevent the use of financial institutions for money laundering. 

Federal prosecutors frequently focus on money laundering as a means to curb trafficking in 
narcotics. Transfers of funds through financial institutions to launder the proceeds of drug sales were 
said to be the "lifeblood" of the international drug trade,12 that involves hundreds of billions of dollars. In 
1997, it was estimated that as much as $500 billion was illegally laundered 

Money laundering is not solely a byproduct of the drug trade. Funds used to finance terrorist 
activities are often transferred through financial institutions. "[M]oney laundering counts are now routinely 
added to insider trading and other securities fraud charges.’’~3 Money laundering has become the 
government’s criminal charge of choice because it allows prosecutors to multiply penalties and apply 
broad forfeiture provisions. Federal sentencing guidelines impose penalties for money laundering that 
are consequently higher than those available for the underlying crimes. Often prosecutors try to couple 
money laundering charges with more routine prosecutions to increase potential penalties and 
prosecutorial bargaining power. Despite the dangers of such prosecutorial abuse, Congress continues to 
strengthen money laundering legislation. 

~See <LT>www.fdic.gov/regulations/laws/bankdecisions/InvestActivity/index.html<GT>. 
~2See generally Christina A. Johnson, Wild Card Statutes, Parity and National Banks-The Renascence 
of State Banking Powers, 26 Loy. U. Chi. L.J. 351 (1995). 
13See Rules, Policies, and Procedures for Corporate Activities, 61 Fed. Reg. 60,341 (1996); William T. 
McCuiston, Note, National Bank Operating Subsidiaries: How Far Has the OCC Opened the Door to 
Nonbanking Activities? 2 N.C. Banking Inst. 264 (1998). 



Money laundering can take many forms. It is difficult to detect and regulate. Over time, money 
laundering techniques have become more sophisticated. As a result, Congress has taken various 
approaches to deal with the problem. For example, the Travel Act prohibits travel in or the use of the 
facilities of interstate or foreign commerce for the purpose of furthering specified unlawful activity such 
as gambling, liquor, prostitution, and narcotics. The Travel Act also prohibits interstate travel for the 
purpose of distributing the proceeds of such unlawful activity. 18 U.S.C. § 1952. Other statutes address 
money laundering more directly. 

California Bankers Ass’n v. Shultz 

Supreme Court of the United States, 1974. 

416 U.S. 21. 

Mr. Justice REHNQUIST delivered the opinion of the Court. 

These appeals present questions concerning the constitutionality of the so-called Bank Secrecy 
Act of 1970 (Act), and the implementing regulations promulgated thereunder by the Secretary of the 
Treasury. The Act, 12 U.S.C. §§ 1730d, 1829b, 1951-1959, and 31 U.S.C. §§ 1051-1062, 1081-1083, 
1101-1105, 1121-1122, was enacted by Congress in 1970 following extensive hearings concerning the 
unavailability of foreign and domestic bank records of customers thought to be engaged in activities 
entailing criminal or civil liability. Under the Act, the Secretary of the Treasury is authorized to prescribe 
by regulation certain record keeping and reporting requirements for banks and other financial institutions 
in this country. * * * 

The express purpose of the Act is to require the maintenance of records, and the making of 
certain reports, which "have a high degree of usefulness in criminal, tax, or regulatory investigations or 
proceedings." 12 U.S.C. §§ 1829b (a)(2), 1951; 31 U.S.C. § 1051. * * * 

While most of the record keeping requirements imposed by the Secretary under the Act merely 
require the banks to keep records which most of them had in the past voluntarily kept and retained, and 
while much of the required reporting of domestic transactions had been required by earlier Treasury 
regulations in effect for nearly 30 years, there is no denying the impressive sweep of the authority 
conferred upon the Secretary by the Bank Secrecy Act of 1970. While an Act conferring such broad 
authority over transactions such as these might well surprise or even shock those who lived in an earlier 
era, the latter did not live to see the time when bank accounts would join chocolate, cheese, and 
watches as a symbol of the Swiss economy. Nor did they live to see the heavy utilization of our domestic 
banking system by the minions of organized crime as well as by millions of legitimate businessmen. The 
challenges made here to the Bank Secrecy Act are directed not to any want of legislative authority in 
Congress to treat the subject, but instead to the Act’s asserted violation of specific constitutional 
prohibitions. * * * 

[T]he regulations issued by the Secretary under the authority of Title II contain two essential 
reporting requirements with respect to foreign financial transactions. Chapter 3 of Title II of the Act, 31 
U.S.C. §§ 1101-1105, and the corresponding regulation, 31 CFR § 103.23, require individuals to report 
transportation of monetary instruments into or out of the United States, or receipts of such instruments in 
the United States from places outside the United States, if the instrument transported or received has a 
value in excess of $5,000 [now $10,000]. Chapter 4 of Title II of the Act, 31 U. S. C. §§ 1121-1122, and 
the corresponding regulation, 31 CFR § 103.24, generally require United States citizens, residents, and 
businessmen to file reports of their relationships with foreign financial institutions. 

The domestic reporting provisions of the Act as implemented by the regulations, in contrast to 
the foreign reporting requirements, apply only to banks and financial institutions. * * * 

All of the bank and depositor plaintiffs have stressed in their presentations to the District Court 



and to this Court that the recordkeeping and reporting requirements of the Bank Secrecy Act are focused 
in large part on the acquisition of information to assist in the enforcement of the criminal laws. While, as 
we have noted, Congress seems to have been equally concerned with civil liability which might go 
undetected by reason of transactions of the type required to be recorded or reported, concern for the 
enforcement of the criminal law was undoubtedly prominent in the minds of the legislators who 
considered the Act. We do not think it is strange or irrational that Congress, having its attention called to 
what appeared to be serious and organized efforts to avoid detection of criminal activity, should have 
legislated to rectify the situation. * * * 

Justices POWELL and BLACKMUN concur. * * * 

Justice DOUGLAS, joined by Justices BRENNAN and MARSHALL, dissents. 

* * * First, as to the record keeping requirements, their announced purpose is that they will have 
"a high degree of usefulness in criminal, tax, or regulatory investigations or proceedings," 12 U.S.C. §§ 
1829b(a)(2), 1953(a). The duty of the bank or institution is to microfilm or otherwise copy every check, 
draft, or similar instrument drawn on it or presented to it for payment and to keep a record of each one 
"received by it for deposit or collection," 12 U.S.C. §§ 1829b(d)(1 ) and (2). The retention is for up to six 
years unless the Secretary determines that "a longer period is necessary," 12 U.S.C. § 1829b(g). The 
regulations issued by the Secretary show the depth and extent of the quicksand in which our financial 
institutions must now operate. 

It is estimated that a minimum of 20 billion checks--and perhaps 30 billion--will have to be 
photocopied and that the weight of these little pieces of paper will approximate 166 million pounds a 
year. 

It would be highly useful to governmental espionage to have like reports from all our bookstores, 
all our hardware and retail stores, all our drugstores. These records too might be "useful" in criminal 
investigations. 

One’s reading habits furnish telltale clues to those who are bent on bending us to one point of 
view. What one buys at the hardware and retail stores may furnish clues to potential uses of wires, soap 
powders, and the like used by criminals. A mandatory recording of all telephone conversations would be 
better than the recording of checks under the Bank Secrecy Act, if Big Brother is to have his way. The 
records of checks--now available to the investigators--are highly useful. In a sense a person is defined 
by the checks he writes. By examining them the agents get to know his doctors, lawyers, creditors, 
political allies, social connections, religious affiliation, educational interests, the papers and magazines 
he reads, and so on ad infinitum. These are all tied to one’s social security number; and now that we 
have the data banks, these other items will enrich that storehouse and make it possible for a 
bureaucrat--by pushing one button--to get in an instant the names of the 190 million Americans who 
are subversives or potential and likely candidates. 

It is, I submit, sheer nonsense to agree with the Secretary that all bank records of every citizen 
"have a high degree of usefulness in criminal, tax, or regulatory investigations or proceedings." That is 
unadulterated nonsense unless we are to assume that every citizen is a crook, an assumption I cannot 
make. 

Since the banking transactions of an individual give a fairly accurate account of his religion, 
ideology, opinions, and interests, a regulation impounding them and making them automatically available 
to all federal investigative agencies is a sledge-hammer approach to a problem that only a delicate 
scalpel can manage. VVhere fundamental personal rights are involved--as is true when as here the 
Government gets large access to one’s beliefs, ideas, politics, religion, cultural concerns, and the 
like--the Act should be "narrowly drawn" (Cantwell v. Connecticut, 310 U.S. 296,307) to meet the 
precise evil. Bank accounts at times harbor criminal plans. But we only rush with the crowd when we 
vent on our banks and their customers the devastating and leveling requirements of the present Act. I 
am not yet ready to agree that America is so possessed with evil that we must level all constitutional 



barriers to give our civil authorities the tools to catch criminals. * * * 

The Bank Secrecy Act (BSA), 12 U.S.C. § 5316 et seq., reporting requirements were a reflection 
of Congressional concern that "secret foreign bank accounts" were often serving as the "financial 
underpinning of organized criminal operations in the United States." H.R. Rep. No. 975, 91st Cong., 2d 
Sess. 12 (1970). The BSA provides for the forfeiture of funds that are not reported. Criminal and civil 
penalties are also available as sanctions for violations. The Act and its regulations require financial 
institutions to file a Currency Transaction Report (CTR), 31 C.F.R. § 103.22, whenever an aggregate of 
$10,000 or more is deposited or withdrawn from one account in a day. The Act also requires the filing of 
a Suspicious Activity Report (SAR) for any suspicious activity involving a transaction of $5,000 or more. 
31 C.F.R. § 103.21. The financial institution is precluded from notifying the customer that a CTR or SAR 
has been filed. 

The BSA did not prove to be effective in stopping money laundering. One problem was that the 
number of currency reports was overwhelming. Between 1987 and 1996, over 77 million reports were 
filed. The sheer number of those reports reduced their utility in detecting drug trafficking. "This deluge of 
paperwork resulted in a mere 580 convictions.’’14 The reporting requirement also imposed a substantial 
burden on financial institutions, as each CTR required about twenty minutes to complete. 

The BSA reporting requirements were designed to aid law enforcement officials in detecting 
other crimes, such as drug trafficking, and did not make money laundering itself a crime. The Money 
Laundering Control Act of 1986, remedied this omission. It provides that transactions involving more 
than $10,000 from illicit proceeds ("criminally derived property") are prohibited where the transaction 
involves a financial institution such as a bank. 18 U.S.C.A. § 1956. The 1986 Act also addressed 
"smurfing" or "structuring" transactions where individuals engaging in money laundering break financial 
transactions into small amounts in order to evade the CTR reporting threshold. 31 U.S.C.A. § 5324 and 
31 C.F.R. § 103.537s 

The Money Laundering Prosecution Improvements Act of 1988 prohibited financial institutions 
from issuing cashier’s checks, traveler’s checks, money orders, or bank checks to an individual in 
amounts of more than $3,000, without proper customer identification. Pub. L. No. 100-690, 102 Stat. 
4354 (1988) (codified in scattered sections of 18 and 31 U.S.C.A.). Financial institutions including banks 
were required to collect and maintain information concerning domestic and international electronic fund 
transfers of $3,000 or more. Certain transfers among financial institutions were exempted from this 
requirement. 

In 1990, the Treasury Department created the Financial Crimes Enforcement Network (FinCEN) 
to monitor money laundering activities. FinCEN acts as a central depository for the CTR and SAR 
reports filed by financial institutions. FinCen also coordinates enforcement activities with other agencies. 

The BCCI debacle increased efforts to combat money laundering. The Secretary of the Treasury 
was given authority to require financial institutions to develop anti-money laundering procedures, 
compliance and audit programs, and employee training programs on money laundering. The Money 
Laundering Suppression Act of 1994 directed the Treasury to reduce the burden of currency transaction 
reports by exempting transactions among financial institutions. Pub. L. No. 103-325, 108 Stat. 2160 
(1994) (codified at scattered sections of 31 U.S.C.A.). 

The Financial Crimes Strategy Act of 1998 required the Department of Treasury and the 
Department of Justice to coordinate nationwide law enforcement efforts to stop money laundering. 31 
U.S.C.A. § 5340. 

~4Decision of the OCC on Zions First National Bank, Conditional Approval No. 262 (Dec. 11, 1997). 
~SThe Gramm-Leach-Bliley Act of 1999, § 151 amended 12 U.S.C. § 24(Seventh) to add at the end of 
the statutory section the explicit authority for a national bank to deal in, underwrite, or invest in revenue 
bonds issued by a state or instrumentality thereof, including a municipality. 



The ever-increasing list of underlying illicit activities covered by the money laundering statutes 
include securities law violations, mail and wire fraud, drug trafficking, kidnaping, assassination, violence 
at airports, terrorism, the use of weapons of mass destruction, and violations of the Safe Drinking Water 
Act. 18 U.S.C.A § 1956(c)(7). Penalties for money laundering are severe. Money laundering legislation 
provides for fines of twice the value of the property involved in the transaction, or $500,000, whichever is 
greater, and imprisonment for not more than twenty years. 18 U.S.C. § 1956. 

In one case, a Boston bank was fined $500,000 for failing to report more than 1,100 currency 
transactions that totaled over $1.6 billion. The Bank of New England was also prosecuted, but the bank 
tellers and customers, indicted for structuring transactions to avoid the Currency Transaction Report 
requirement, were acquitted. In the late 1980s, more than forty financial institutions were fined for Bank 
Secrecy Act reporting violations. In 1992, the Department of the Treasury imposed a fine of almost $1 
million against the First National Bank of Maryland for failure to file currency transaction reports. Seven 
large Mexican and Venezuelan banks and over 150 individuals were indicted by American authorities as 
a result of Operation Casablanca, a government sting operation that began in 1994 and targeted two 
Latin American drug cartels. 

Money laundering statutes now apply to nearly all forms of financial transactions, including 
electronic fund transfers. 18 U.S.C. § 1956. Wire transfers, in particular, pose particular problems for anti- 
money laundering efforts. These transfers are most frequently sent through CHIPS, Fedwire, and 
SWIFT. The U.S. government used the facilities of the Society for Worldwide Interbank Financial 
Telecommunications (SWIFT), a wire service for international financial transactions, to monitor terrorist 
financial activities. Some critics claimed this was an unwarranted invasion of privacy. Do you agree? 
Other charged that disclosure of this program endangered American security. Treasury Official: Swift 
Disclosure "Very Damaging," Am. Banker, July 12, 2006. The European Commission was critical of this 
use of SWIFT by U.S. authorities, but an agreement was reached to let the program go forward. James 
Risen, U.S. Reaches Tentative Deal With Europe on Bank Data, N.Y. Times, June 29, 2007. See also 
Jeremy Shrader, Secrets Hurt: How SWIFT Shook Up Congress, the European Union, and the U.S. 
Banking Industry, 11 N.C. Banking Inst. 397 (2007). 

Other financial transactions that are subject to money laundering legislation include sales; 
pledges; gifts; transfers; deposits; withdrawals; transfers between accounts; exchanges of currency; 
loans and other extensions of credit; and purchases or sales of stocks, bonds, certificates of deposits, or 
other monetary instruments. 

The key self-enforcement mechanism advocated by regulators to guard against money 
laundering is a "know-your-customer" responsibility that is imposed on institutions that deal in cash and 
transfers of large amounts of funds. Banking regulators proposed regulations in 1998 that would have 
required banks and bank affiliates to adopt formal policies to identify their customers, verify the source of 
the deposits, and monitor accounts for unusual transactions. However, those proposals were met with 
over 250,000 letters and emails in opposition. In March 1999, federal bank regulators announced that 
the withdrawal of the proposed know-your-customer regulation. 

The Treasury Department requires banks to file reports of suspicious financial transactions. 31 
U.S.C. § 5318(g) and 31 C.F.R. § 103.21. Banks file the Suspicious Activity Report (SAR) with FinCEN 
when it appears there have been criminal violations of a federal law by the institution or its insiders or 
where there are potential money laundering violations involving specified amounts of funds. SARs must 
be filed within thirty days after detection, but filing in some circumstances may be delayed for an 
additional thirty days. 31 C.F.R § 103.21(b)(3). Banks are not allowed to disclose to their customers or 
any person involved in the transaction that a SAR has been filed. Banks are also prohibited from 
informing customers that their records have been subpoenaed or that customer information has been 
disclosed to a grand jury. 

As money laundering statutes became a significant weapon in the war on drugs, banks found 
themselves acting as unofficial policemen in monitoring the activities of their customers. There is a clear 



conflict for a financial institution between its duty to protect the privacy of customers’ financial 
transactions and the SAR reporting requirements of the anti-money laundering legislation. This conflict is 
highlighted in the case below, which should be compared with the Lopez case in Chapter 4. Considered 
together, the Lee and Lopez cases exemplify the courts’ struggle to determine whether a bank is 
protected from claims of improper disclosure by the safe harbor provisions of the Annuzio-Wylie Act of 
1992. Lopez imposed a requirement that the bank act in good faith before receiving the protection of the 
safe harbor. 

Lee v. Bankers Trust Co. 

United States Court of Appeals, Second Circuit, 1999. 

166 F.3d 540. 

McLAUGHLIN, Circuit Judge. 

In 1990, Bankers Trust Company ("Bankers Trust"), hired Let W. Lee as a Vice President for 
Global Retirement and Security Services. Later it promoted him to Managing Director. In April 1994, 
Bankers Trust asked Lee to work in its Global Security Services practice, and he agreed. Lee always 
worked in the New Jersey offices of Bankers Trust. 

In Spring 1995, Lee asked two Bankers Trust employees, Harvey Plante and Gerard Callaghan, 
to look into Bankers Trust’s older "custody credit" accounts. These accounts had been languishing 
unclaimed for long periods, and Lee asked Plante and Callaghan to determine whether Bankers Trust 
could properly keep some of this money rather than letting it escheat to the state. Plante told Callaghan 
and Lee that Bankers Trust had more than $3.9 million in the accounts that did not have to be 
escheated. Lee and Callaghan then told Plante that any non-escheatable funds that were properly 
documented should be transferred to a reserve account at Bankers Trust. 

Plante was placed in charge of the reserve account. Lee maintains that he told Plante: (1) to 
clear all dealings with Bankers Trust’s compliance department; (2) not to transfer any money that was 
not properly documented; (3) not to transfer any funds that might possibly be escheatable; and (4) to 
keep a detailed list of funds in the reserve account. 

In March 1996, Bankers Trust became troubled by Plante’s activities and questioned him about 
the reserve account. Shortly thereafter, Bankers Trust let Lee know that Plante claimed that Lee had told 
him to transfer escheatable funds into the reserve account. Lee denied this claim. 

On March 21, 1996, Lee met with John Foos, John Peters and Elizabeth Hughes, all of whom 
worked in Bankers Trust’s Securities Services practice. After meeting with this trio for over five hours, 
Lee signed a statement prepared by Bankers Trust. Bankers Trust then ordered Lee to stay out of his 
office while it conducted an investigation. Lee claims that by the end of March 21st, everyone at Bankers 
Trust was discussing his involvement in some kind of wrongdoing. 

In early June 1996, Lee claims that Richard Coffina, Head of Human Resources at Bankers 
Trust, told him that the firm would like him to resign. Lee did resign on June 6, 1996. The press reported 
that Lee left Bankers Trust amid allegations of wrongdoing. Bankers Trust never made any public 
statement regarding Lee’s activities or the reason for his departure. * * * 

In his complaint, Lee alleged that Bankers Trust defamed him in an SAR [Suspicious Activity 
Report] filed with the United States Attorney’s Office for the Southern District of New York. While 
refusing to confirm or deny the filing of an SAR, Bankers Trust counters that it has immunity for any 
allegedly defamatory statements made in such a filing. Lee recognizes that Bankers Trust enjoys some 
immunity for statements in an SAR, but argues that this immunity extends only to statements made in 
good faith. Lee is incorrect. * * * 



The regulations promulgated under the Annunzio-Wylie Act (the "Act"), 31 U.S.C. § 5318(g), 
require financial institutions like Bankers Trust to file an SAR "no later than thirty (30) days after the initial 
detection of a known or suspected violation of federal law, a suspected transaction related to money 
lau ndering activity, or a violation of the Ban k Secrecy Act." 12 C.F.R. § 208.20(d) (1997). Institutions are 
prohibited from acknowledging filing, or commenting on the contents of, an SAR unless ordered to do so 
by the appropriate authorities. See 12 C.F.R. § 208.20(j) & (g). 

SAR fliers are protected from civil liability by the "safe harbor" provision of the Act, which 
provides: 

Liability for disclosures. Any financial institution that makes a disclosure of any possible violation of law 
or regulation or a disclosure pursuant to this subsection or any other authority, and any director, officer, 
employee, or agent of such institution, shall not be liable to any person under any law or regulation of the 
United States or any constitution, law, or regulation of any State or political subdivision thereof, for such 
disclosure or for any failure to notify the person involved in the transaction or any other person of such 
disclosure. 

31 U.S.C. § 5318(g)(3) (Supp. 1998). The safe harbor provision applies, regardless of whether the SAR 
is filed as required by the Act or in an excess of caution. See 12 C.F.R. § 208.20(k) (1998) (to be 
recodified at 12 C.F.R. § 208.62(k) (1999)). 

Although the regulation does not say so, Lee argues that there is immunity only where the 
disclosures in the SAR were made in good faith. We disagree. * * * 

The plain language of the safe harbor provision describes an unqualified privilege, never 
mentioning good faith or any suggestive analogue thereof. The Act broadly and unambiguously provides 
for immunity from any law (except the federal Constitution) for any statement made in an SAR by anyone 
connected to a financial institution. There is not even a hint that the statements must be made in good 
faith in order to benefit from immunity. Based on the unambiguous language of the Act, Bankers Trust 
enjoys immunity from liability for its filing of, or any statement made in, an SAR. * * * 

The decision in Lee v. Bankers Trust Co. was followed in Stoutt v. Banco Popular de P.R., 320 
F.3d 26, 30 (1st Cir. 2003). Compare, Coronado v. BankAtlantic Bancorp, 222 F.3d 1315, 1323 (11th 
Cir.), cert. denied, 531 U.S. 1052 (2000)(granting immunity where information was supplied pursuant to 
a grand jury subpoena). 

United States v. Giraldi 

United States Court of Appeals, Fifth Circuit, 1996. 

86 F.3d 1368. 

PARKER, Circuit Judge. 

Defendant-Appellant Antonio Giraldi ("Giraldi") was found guilty after a month long jury trial of 
18 counts of money laundering, bank fraud, misapplication of funds and conspiracy. He was sentenced 
to 120 months in prison, $850 special assessment and released on a $700,000 bond pending appeal. 
Giraldi’s co-defendant, Maria Lourdes Reategui, was convicted during the same trial, appealed, but 
dismissed her appeal after briefing. We affirm. 

In 1989, Giraldi was an international private banker in the Mexico market with approximately two 
years of experience who worked for Bankers Trust Co. ("BT") in New York as a "relationship manager." 
His job was to recruit and service the bank accounts of wealthy Mexican individuals. He was also 
responsible for screening potential clients to determine if their wealth was legitimate. 



Giraldi recruited a $2 million deposit from a new client named Aguirre in June 1989, that grew 
over the next several months to $21 million. There is no dispute that Aguirre was laundering drug 
money. The central question at trial and on appeal is whether Giraldi knew it was drug money. 

Giraldi accepted Aguirre as a client without meeting him. A relationship manager could accept a 
client that he did not know and had not met if the potential client had a very strong recommendation from 
a known, reputable source. Giraldi circulated an interoffice memorandum ("the Benet memo") at BT that 
stated that Aguirre had been referred by Alberto Benet, whose family had been "Tier I clients" of Citibank 
for over 20 years. Giraldi was acquainted with Alberto Benet, a wealthy Mexican businessman and 
general director of ABSA, a Mexican financial services company, by virtue of having handled the Benet 
accounts at Citibank, Giraldi’s former employer. In order to generate business, Giraldi had given Benet 
BT promotional literature and his (Giraldi’s) business card. Benet testified that he had not, in fact, 
referred Aguirre to BT. There was evidence that the referral may have come from another ABSA 
employee, Laura Machuca, who had received Giraldi’s literature from Benet. Further, the statement in 
the Benet Memo that Benet and his family had been Tier I clients (that is a client who had at least $10 
million deposited with the bank) at Citibank for over 20 years was false. The Benet family had an 
account with Citibank from 1983 that was worth $3 million, and was never designated a Tier I client 
during 1983-1987. Because Giraldi handled Benet’s Citibank account, he would have known that the 
information in his memo was false. 

The signature card signed by the three account holders on Aguirre’s account and Giraldi was 
dated 6-27-89 in New York. Giraldi’s records showed that he was in Mexico City that day and could not 
have witnessed the signatures of the account holders. 

Eight months after Aguirre opened his BT accounts, Giraldi was asked to resign from BT. He 
went to work for American Express Bank International (AEBI) and Aguirre moved his accounts to AEBI 
shortly thereafter. 

The government also introduced evidence that Aguirre had no legitimate source of wealth, which 
Giraldi would have discovered had he investigated his background. Aguirre worked as a gas station 
manager in Mexico, was unsophisticated about financial matters, and had no banking references that 
showed wealth prior to 1989. Giraldi put on the bank forms that Aguirre’s wealth was derived from the 
sale of Mexican ranch land, as well as interest in a car dealership, ranching, and a gas station. Later 
Aguirre purchased and ran a meat packing plant with part of the money from the accounts at issue in this 
case. The government introduced information from training seminars attended by Giraldi that described 
typical money laundering schemes that paralleled the techniques used to manage Aguirre’s accounts, 
although these techniques were not per se illegal. 

Other evidence showed that Giraldi and a myriad of other employees from both banks met with 
Aguirre over a two year period, and no one ever questioned his legitimacy. Aguirre was reported dead 
following a car wreck in March 1992. The Government implies that he did not die but went into hiding to 
avoid the legal consequences of his drug business. * * * 

Each count of conviction required the government to prove that Giraldi knew that Aguirre’s funds 
were the proceeds of some form of unlawful activity. The money laundering conspiracy alleged in Count 
1 and the substantive money laundering offenses in Counts 2 through 11, under 18 U.S.C. § 1956, 
require proof that, 

Whoever, knowing that the property involved in a financial transaction represents the proceeds 
of some form of unlawful activity ... 

Section 1956 also requires proof that the defendant knew the transaction was designed in whole 
or in part to conceal or disguise the nature, the location, the source, the ownership, or the control of the 
proceeds of specified unlawful activity. Absent sufficient proof of these elements, the convictions on 
Counts 1 through 11 are invalid. 



The bank fraud allegations charged in Counts 13 and 14 require proof that Giraldi: 

... knowingly executed or attempted to execute a scheme or artifice 

(1) to defraud a financial institution; or 

(2) to obtain any of the monies, funds, credits, assets, securities or other property owned by, or 
under the custody or control of, a financial institution, by means of false or fraudulent pretenses, 
representations or promises ... 

* * * After a careful rewew of the record, we have concluded that the evidence is sufficient to 
sustain Giraldi’s conviction. * * * 

Money launderers have long used international transactions to frustrate the investigation of their 
activities. Several nations entered into a series of international agreements designed to curb money 
laundering. The United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic 
Substances was adopted in 1988. It focused on money laundering as a way to restrict the trafficking in 
illegal substances. This Convention was ratified by a large number of countries that agreed to make 
money laundering a crime. In 1988, the Basel Committee on Banking Supervision also adopted a 
Statement of Principles that set forth "best practices" for banks to prevent money laundering, including 
know-your-customer rules. The "Wolfsberg Principles" were developed by a group of eleven international 
banks as an aid in combating money laundering. Among other things, those principles establish know- 
your-customer standards, provide for heightened monitoring of accounts connected with high risk 
countries that do not have adequate money laundering standards, and establish guidelines for detecting 
and monitoring suspicious activity. 

In 1989, the Group of Seven industrialized countries created a Financial Action Task Force on 
Money Laundering that made several recommendations to banks regarding money laundering, including 
reporting suspicious activity to law enforcement officials. The International Criminal Police Organization 
(Interpol, later Europol) also plays a role in the fight against money laundering. The Council of Europe 
adopted a Convention on Laundering, Search, Seizure, and Confiscation of Proceeds from Crime in 
1990 that was signed by eighteen nations. This Convention sought to establish an enforcement system 
for detecting and prosecuting money laundering. The European Union issued a directive on money 
laundering in which its member states agreed to prohibit money laundering and to require financial 
institutions to adopt know-your-customer procedures. 

The Organization of American States adopted model regulations for the prevention of money 
laundering that include a currency transaction reporting provision. Traditional foreign secrecy havens, 
including Switzerland, Luxembourg, the Bahamas, and Hong Kong, now prohibit money laundering. The 
International Financial Action Task Force, composed of over twenty-six nations, seeks to establish 
money laundering prevention programs, including know-your-customer policies, in its constituent 
countries. 

Banks may even become involved in government efforts to stop terrorism. 

United States v. One 1997 E35 Ford Van 

United States District Court, Northern District of Illinois, 1999. 

50 F.Supp.2d 789. 



ANDERSEN, District Judge. 

The United States government filed this civil forfeiture action seeking to forfeit all funds 
contained in seven bank accounts and two safe deposit boxes on the theory that these funds were 
transferred to financial institutions within the United States from abroad with the intent to support the 
international terrorist activities of the HAMAS organization in violation of the Money Laundering Control 
Act of 1986, 18 U.S.C. § 1956. These activities allegedly include acts of extortion, kidnaping, and murder 
against the State of Israel and its citizens as part of HAMAS’ alleged campaign to force Israel to cede 
physical and political control over the lands comprising Israel and the occupied territories of the West 
Bank and Gaza Strip. The government also seeks to forfeit a residence and one Ford Van because they 
were allegedly purchased with the illicit funds. The government alleges that the property is forfeitable 
pursuant to 18 U.S.C. § 981(a)(1)(A)which authorizes it to forfeit any property "involved in a transaction 
or attempted transaction in violation of section 1956 or 1957 ... or any property traceable to such 
property.’ .... 

On January 25, 1993, Mohamad Salah ("Salah"), a naturalized American citizen and Chicago 
area resident, was arrested by the Israeli government while in Israel allegedly to promote the activities of 
the HAMAS organization. In January 1995, Salah pied guilty in an Israeli military court to being a 
member of HAMAS and to channeling funds to HAMAS, including funds transferred through one of the 
subject bank accounts that he held jointly with his wife, Maryam Azita Salah. Salah was sentenced to a 
term of five years imprisonment. On February 10, 1995, the United States Treasury Department’s Office 
of Foreign Asset Control, having reason to believe that Salah acted on behalf of HAMAS, which 
President Clinton has designated in Executive Order 12947 as a terrorist organization threatening to 
disrupt the Middle East Peace Process, froze all known Salah bank accounts but on a monthly basis 
licensed Mrs. Salah to withdraw a living stipend. Also, on July 27, 1995, the Department added Salah to 
the list of Specially Designated Terrorists because of his alleged participation in terrorist activities in the 
Middle East. * * * 

In November 1997, Salah was released from an Israeli prison and returned to the United States. 
On June 9, 1998, the government filed a verified complaint of forfeiture and resulting warrants of seizure 
and monition were executed for seven bank accounts, two bank safe deposit boxes, and one 1997 E35 
Ford Van variously owned or controlled by the Salahs or QLI [Quranic Literacy Institute, a non-profit 
corporation which shared control of assets with Salah]. The bank accounts and safe deposit boxes 
include Standard Bank & Trust account nos. 5580349268 and 2393228806, and safe deposit box nos. 
207 and 4019; First National Bank of Chicago account nos. 8060700 and 12310153; LaSalle Bank, 
F.S.B. account no. 022034532; Midland Federal Savings and Loan account no. 0010930021133; and 
First National Bank of Evergreen account no. 1412446. Also, a warrant for arrest in rem was executed 
for the Salahs’ residence located at 9229 South Thomas, Bridgeview, Illinois. Salah, Mrs. Salah (on 
behalf of herself and her children), and QLI then each filed verified claims to the property. On October 
19, 1998, each claimant moved to dismiss the complaint. * * * 

The district court must necessarily assess the sufficiency of the forfeiture complaint with an eye 
toward the probable cause standard that the government must satisfy at trial. The government has the 
initial burden of establishing probable cause to believe that the property is subject to forfeiture. United 
States v. All Assets and Equip. of West Side Bldg. Corp., 58 F.3d 1181, 1188 (7th Cir. 1995). The 
government must show under the totality of the circumstances "a nexus," as compared to a "substantial 
connection," between the property and the illegal activity that is more than incidental or fortuitous. Id. at 
1189 n.13. The government need not establish a criminal violation because probable cause requires only 
a probability or substantial chance of such activity. United States v. 6250 Ledge Rd., 943 F.2d 721,725 
(7th Cir. 1991). If the government establishes probable cause, the burden then shifts to the claimant to 
show by a preponderance of the evidence that the property is not subject to forfeiture. All Assets, 58 
F.3d at 1189. If the claimant fails, the government’s probable cause showing alone will support a 
judgment of forfeiture. Id. * * * 

The complaint alleges that in January 1993, at the request of Abu Marzook, Salah traveled to 
Israel to help reorganize and restaff several HAMAS military cells after the Israeli government deported 



415 HAMAS operatives. Abu Marzook allegedly instructed Salah to distribute to HAMAS operatives 
approximately $780,000 that Abu Marzook would wire to Salah’s domestic bank accounts. The 
government alleges that, according to Salah, Abu Marzook directed Salah to distribute certain amounts 
to specific military cells throughout Israel and the Occupied Territories, with the remainder to be 
distributed according to Salah’s assessment of the military and general requirements of HAMAS. Abu 
Marzook also ordered Salah to place certain individuals into leadership positions in various units to 
replace those who were deported and to meet with other operatives to coordinate responsive terrorists 
attacks against Israel. 

The past activities of HAMAS leave little doubt as to what these terrorist attacks may have 
looked like. In October 1995, the United States filed an extradition action against Abu Marzook based on 
criminal charges pending in Israel for murder, attempted murder, and conspiracy. These charges 
stemmed from terrorist attacks allegedly sponsored by HAMAS on civilians in Israel and the Occupied 
Territories between July 1990 and October 1994. These ten terrorist attacks killed over 40 Israeli 
citizens, wounded scores of Israeli soldiers and citizens, and resulted in the kidnaping of several 
civilians. The United States District Court for the Southern District of New York found probable cause to 
believe that HAMAS was responsible for these attacks. In re Extradition of Marzook, 924 F. Supp. 565, 
579-585 (S.D.N.Y. 1996). These incidents include the bombing of two passenger buses in April 1994 
that together killed 14 people and injured 76 others. Id. at 583. The court also found probable cause to 
believe that Abu Marzook knew of these terrorist attacks and that he selected the leadership and 
supplied the money to enable the attacks to take place. Id. at 585-592. * * * 

In conclusion, we find that the campaign of violence HAMAS allegedly undertook in the fall of 
1992, which involved murders, kidnappings, and extortion under the direction of Abu Marzook, raises a 
reasonable inference that the defendant funds were transferred into the Salahs’ accounts with the intent 
to promote and finance extortionate activities against Israel and its citizens. This inference is especially 
appropriate in light of the manner in which these funds were transferred into the United States and 
Salah’s alleged admissions that he was coordinating and supporting terrorist attacks against Israel with 
HAMAS military operatives to whom he was also distributing funds. * * * 

As a result of the terrorist attacks of September 11,2001, and the boast of Osama bin Laden 
that terrorist funds could slip through the cracks of the U.S. financial system, money laundering has 
come under closer scrutiny by policymakers. On October 26, 2001, legislation known as the USA Patriot 
Act,16 Pub. L. No. 107-56 (2001), was passed. Title III of that legislation-the International Money 
Laundering Abatement and Anti-Terrorist Financing Act of 2001 (IMLAFAT)-made sweeping reforms 
aimed at closing these cracks, both by statute and by strengthening the rulemaking power of the U.S. 
Treasury department. Broker-dealers are now required to file Suspicious Activity Reports, as well as 
banks. Section 326 of IMLAFAT adopts a "Know Your Customer" standard in opening accounts. See 
Proposed Rule, 67 Fed. Reg. 48,290 (proposed July 23, 2002) (Department of Treasury issued jointly 
with the OCC, Fed, FDIC, OTS and NCUA). Section 321 expands the definition of "financial institution" to 
include, among others, credit unions and entities registered with the CFTC. Section 352 of the Act 
requires that entities falling under the statutory definition of financial institutions adopt policies to combat 
money laundering. These policies include designating a compliance officer to monitor adherence to the 
law, adopting internal audit programs, instituting employee training programs on money laundering, and 
developing an anti-money laundering program within the institution. Although the Secretary of Treasury 
already had the explicit authority to adopt such policies, he never did. The Act grants the Secretary the 
power to set additional minimum standards in each of these areas. 

IMLAFAT addressed so-called correspondent banking accounts. These are accounts of U.S. 
financial institutions that are linked to an account with a foreign financial institution. Section 312 of the 
Act requires that financial institutions develop for these accounts (and for private banking accounts of 

16See Final Rule for Financial Subsidiaries and Operating Subsidiaries, 65 Fed. Reg. 12,905 (Mar. 10, 
2000) (OCC); 66 Fed. Reg. 42,929 (Aug. 16, 2001) (to be codified at 12 C.F.R. pt. 208) (Fed). 



non-U.S, persons) measures designed to detect money laundering. See Final Rule, 72 Fed. Reg. 44768 
(Aug. 9, 2007) (regarding special due diligence for correspondent and private banking accounts). 
Further, Section 319(b) imposes on financial institutions an obligation to keep accurate and detailed 
records of correspondent accounts with foreign banks. Section 313 of the Act prohibits correspondent 
accounts with foreign shell banks, which are banks with no physical existence, making them an attractive 
vehicle for money laundering. 

Final regulations were adopted on April 30, 2003 that specified the procedures and requirements 
for customer identification and verification by banks and other financial institutions. Among other things, 
those rules require banks to verify information on the identity of their customers, to maintain records on 
customer identities, and to check to see if the customer is listed as a suspected terrorist or terrorist 
group. Customers must be notified of verification efforts. Banks must obtain the customer’s name, 
address, date of birth and an identification number. See Customer Identification Programs for Banks, 
Savings Associations, Credit Unions and Certain Non-Federally Regulated Banks, 68 Fed. Reg. 25,090 
(May 9, 2003) (codified at 31 C.F.R. pt. 103). 

The USA Patriot Act gives the government extraordinary powers that extend beyond terrorism. 
In United States v. Union Bank for Savings & Investment (Jordan), 487 F.3d 8 (1st Cir. 2007), the court 
upheld the seizure of $2.8 million attributed to a Canadian-based telemarketing fraud. The seized funds 
were cashiers checks that had passed through several hands and were awaiting collection in the 
correspondent account of a Jordanian bank at the Bank of New York. Forfeiture was allowed even 
though the Jordanian bank claimed that it could be liable to the depositors who were claiming to be 
holders in good faith. The court ruled that banks should contract with their customers to prevent such a 
result. 

The Secretary of the Treasury is also authorized to take "special measures" against a country of 
financial institutions that the Department designates as a "primary" money laundering concern. Those 
measures may require U.S. banks to keep particular records and obtain additional information on the 
transactions of the country or institution so designated and correspondent accounts with such foreign 
institutions may be prohibited. The Treasury Department has used this measure against-Naura, a widely- 
reputed money laundering center; the Ukraine, because of widespread corruption; and Burma, which 
lacks any money laundering controls. Several foreign financial institutions have also been designated 
under this provision, including banks in North Cyprus, Latvia, and Belarus. Designation of a bank in 
Macao resulted in freezing $25 million in assets of North Korea, which in turn led to an apparent 
breakthrough in the negotiations seeking to stop that country’s development of nuclear weapons. 
Douglas N. Greenburg, John Roth & Katherine A. Sawyer, Special Measures Under Section 311 of the 
USA Patriot Act, 23 Rev. Bank. & Fin. Services 65 (June 2007). 

The effort to combat money laundering continues. Concern was was raised in 1999 when it was 
revealed that $7.5 billion was moved through nine accounts at the Bank of New York (BONY). Those 
funds originated in Russia. Three BONY employees were charged with other crimes, but were not 
indicted for money laundering. Riggs Bank was fined $25 million in May 2004 for failure to report 
suspicious transactions made by the Embassy of Saudi Arabia, a Riggs customer. An OCC official 
admitted in Congressional testimony that its supervisory actions with respect to Riggs "were not 
sufficient to achieve satisfactory and timely compliance with the BSA." Riggs had also allowed General 
Augusto Pinochet, the controversial former Chilean dictator, to conceal his identity on accounts holding 
more than $4 million. Riggs was acquired by PNC Financial Services Group in July 2004. Riggs agreed 
to pay $16 million to settle the Justice Department charges and paid another $8 million to Spain for 
failing to freeze Pinochet’s assets as ordered by a Spanish court. Riggs also paid $3.8 million to settle 
shareholder lawsuits over these issues. A Senate report later found that Pinochet and his family had 
over 125 accounts in the United States at eight banks including Citigroup, Bank of America, and the 
Espirito Bank in Miami. Bank of America agreed in 2006 to pay $7.5 million to resolve charges by the 
Manhattan District Attorney that it allowed Brazilian money launderers to move $3 billion through one of 
its New York branches. 

Following the problems at Riggs, AmSouth, an Alabama bank, was fined $50 million for failing to 



file a suspicious activity report with bank regulators that would have disclosed a Ponzi scheme that 
fleeced elderly investors of $10 million. The bank was given a deferred prosecution deal from the Justice 
Department and was forced to incur an additional $6 to $9 million in compliance costs annually.17 Banco 
Popular, a Puerto Rican bank, was fined $21.6 million for failing to file suspicious activity reports and 
money laundering failures under a deferred prosecution deal with the Justice Department. The New York 
branch of Arab Bank PLC was fined $24 million by bank regulators for money laundering violations. ABN 
Amro Holding NV severed relations with almost one hundred correspondent banks in Russia and 
Eastern Europe because of money laundering concerns by bank regulators in the United States and 
Europe.18 Bank of America was under investigation for transferring funds tied to the drug trade in 
Uruguay. JPMorgan Chase was at the center of a probe into millions of dollars transferred by a small ice 
cream shop in Brooklyn to AI Qaeda supporters in Yemen. The Bank of New York negotiated a fine with 
regulators of over $20 million for failing to file suspicious activity reports. 

Critics claimed that the Justice Department was trying to hijack bank regulation and criminalize 
even modest regulatory violations through money laundering controls. The OCC was also stepping up 
enforcement activity after being accused of going lightly on Wells Fargo & Co. and for failing to prevent 
the problems at Riggs. An internal review by the OCC of its own procedures found that banks often 
failed to correct money laundering deficiencies discovered by the agency. Rob Blackwell, OCC Reports 
Its Launder Enforcement Falls Short, Am. Banker, July 18, 2005. The OCC issued guidelines on its 
enforcement procedures for sanctioning banks without adequate anti-money laundering procedures. 
OCC Bulletin No. 2004-50 (Nov. 10, 2004). The Federal Financial Institutions Examination Council 
(FFIEC) issued an examination manual for bank regulators to be used by examiners beginning in 
October 2005. See also Interagency Statement on Enforcement of Bank Secrecy/Anti-Money 
Laundering Requirements (July 19, 2007), available at 
<LT>www. federalreserve.gov/2007/newsevents/p ress/bcreg/bcreg20070719al, pdf<GT>. 

An investigation followed the discovery by American military forces in Baghdad, Iraq of $650 
million in sequentially numbered $100 bills at a Saddam Hussein palace. Bank regulators discovered 
that the money had been shipped by three banks under a regulatory program called "Extended Custodial 
Inventory" (ECI) that was used to monitor and control international distribution of U.S. banknotes. "This 
is a particularly important function in light of the fact that almost two-thirds of the dollar value of all U.S. 
banknotes is in circulation overseas. As a result, only five specifically selected banks are permitted to 
participate in the program." Robert S. Pasley, Recent Developments in Bank Secrecy Enforcement, 9 
N.C. Banking Inst. 61,64 (2005). 

Questions and Notes 

1. A study by the Senate Permanent Subcommittee on Investigations in 2001 concluded that 
most banks do not have adequate procedures for monitoring money flows with high risk off-shore banks. 

2. Do you think banks should be responsible for monitoring their clients’ activities and reporting 
suspicious activity to the government? As a result of concerns over more stringent money laundering 
regulation, banks increased the number of suspicious activity reports they filed with regulators. The 
result was a forty percent increase in filings, which overwhelmed the ability of regulators to follow up on 
the activity being reported. The number of suspicious activity reports filed by financial service firms 
increased to over 500,000 in 2005, Damian Paletta, FinCEN ’05 SAR Filings Surged Past Half Million, 
Am. Banker, Jan. 5, 2006, and to 567,000 in 2006. 

~7See generally Jonathan A. Treadway, Note, Problems with Potential Application of Selected Provisions 
of the Sarbanes-Oxley Act of 2002 to Small, Non-Public Banking, 8 N.C. Banking Inst. 165 (2004). 
~8The SEC and the Public Company Accounting Board are considering ways to ease the burden of 
Section 404 (compliance with internal controls) for smaller public companies. See Ben Jackson, SEC 
Offers Small Banks Internal Controls Leeway, Am. Banker, Dec. 14, 2006. See also Rob Garver, SEC 
404 Decision Leads to Tough Choice, Am. Banker, May 24, 2006; FDIC, Implications of the 
Sarbanes-Oxley Act for Public Companies and the U.S. Banking Industry, FDIC Outlook 11 (Fall 2005). 



3. UBS AG, the largest bank in Europe, was fined $100 million by the Federal Reserve Board for 
allowing funds to be sent to Cuba, Libya, Iran, and Yugoslavia, countries that were subject to sanctions 
by the United States and to whom money transfers were prohibited. Robert S. Pasley, Recent 
Developments in Bank Secrecy Act Enforcement, 9 N.C. Banking Inst. 61,63 (2005). 
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Section 6. Financial Embargos 

Banks sometimes find themselves in the middle of actions taken by the United States against 
hostile nations or foreign terrorists. This may involve embargos administered by the Office of Foreign 
Assets Control in the Department of the Treasury (OFAC). 

Dames & Moore v. Regan 

Supreme Court of the United States, 1981. 

453 U.S. 654. 

Mr. Justice REHNQUIST delivered the opinion of the Court. 

* * * On November 4, 1979, the American Embassy in Tehran was seized and our diplomatic 
personnel were captured and held hostage. In response to that crisis, President Carter, acting pursuant 
to the International Emergency Economic Powers Act, 91 Stat. 1626, 50 U. S. C. §§ 1701-1706 (1976 
ed., Supp. III) (hereinafter IEEPA), declared a national emergency on November 14, 1979, and blocked 
the removal or transfer of "all property and interests in property of the Government of Iran, its 
instrumentalities and controlled entities and the Central Bank of Iran which are or become subject to the 
jurisdiction of the United States...." Exec. Order No. 12170, 3 CFR 457 (1980), note following 50 U. S. C. 
§ 1701 (1976 ed., Supp. III). President Carter authorized the Secretary of the Treasury to promulgate 
regulations carrying out the blocking order. On November 15, 1979, the Treasury Department’s Office of 
Foreign Assets Control issued a regulation providing that "[u]nless licensed or authorized ... any 
attachment, judgment, decree, lien, execution, garnishment, or other judicial process is null and void with 
respect to any property in which on or since [November 14, 1979,] there existed an interest of Iran." 31 
CFR § 535.203 (e) (1980). The regulations also made clear that any licenses or authorizations granted 
could be "amended, modified, or revoked at any time." § 535.805. * * * 

On January 20, 1981, the Americans held hostage were released by Iran pursuant to an 
Agreement entered into the day before and embodied in two Declarations of the Democratic and Popular 
Republic of Algeria. The Agreement stated that "[i]t is the purpose of [the United States and Iran] ... to 
terminate all litigation as between the Government of each party and the nationals of the other, and to 
bring about the settlement and termination of all such claims through binding arbitration." In furtherance 
of this goal, the Agreement called for the establishment of an Iran-United States Claims Tribunal which 
would arbitrate any claims not settled within six months. Awards of the Claims Tribunal are to be "final 
and binding" and "enforceable ... in the courts of any nation in accordance with its laws.’ .... 

This Court has previously recognized that the congressional purpose in authorizing blocking 
orders is "to put control of foreign assets in the hands of the President...." Propper v. Clark, 337 U.S. 
472,493 (1949). Such orders permit the President to maintain the foreign assets at his disposal for use 
in negotiating the resolution of a declared national emergency. The frozen assets serve as a "bargaining 
chip" to be used by the President when dealing with a hostile country. * * * 

Because the President’s action in nullifying the attachments and ordering the transfer of the 



assets was taken pursuant to specific congressional authorization, it is "supported by the strongest of 
presumptions and the widest latitude of judicial interpretation, and the burden of persuasion would rest 
heavily upon any who might attack it." Youngstown, 343 U.S., at 637 (Jackson, J., concurring). Under 
the circumstances of this case, we cannot say that petitioner has sustained that heavy burden. A 
contrary ruling would mean that the Federal Government as a whole lacked the power exercised by the 
President, and that we are not prepared to say. * * * 

Banque San Paolo v. Iraqi State Co. for Food Stuff Trading 

United States District Court, Southern District of New York, 1996. 

1996 WL 735505. 

DUFFY, District Judge. 

This case arises out of the commercial transaction in which C.E.D. Viandes ("Viandes"), a 
French merchant, sold to the defendant Iraqi State Company for Food Stuff Trading ("Iraqi State 
Company") certain meat to be paid for in U.S. Dollars. The purchaser arranged for a letter of credit to be 
posted by the Rasheed Bank ("Rasheed") to cover the transaction. The letter of credit named Viandes 
as beneficiary and appointed, as negotiating bank, the Union De Banques Arabes et Francaises 
("UBAF"), a French bank. The letter of credit also provided that UBAF would be reimbursed the U.S. 
Dollars from the Rasheed account at the Bank of New York ("BNY"), which was designated as the 
"reimbursing bank.’ .... 

The intervening events were the invasion of Kuwait by Iraq, the Gulf War, and a freeze on all 
Iraqi assets located in the United States by Presidential Order. The Presidential Order can be and has 
been lifted by licenses granted by the defendant United States Treasury Department, Office of Foreign 
Assets Control ("OFAC"). Such a license was applied for in this case and was denied. Rasheed’s frozen 
account at the Bank of New York now contains $677,948.36, which is claimed by the plaintiff herein and 
also by Bergerco Canada, a Canadian corporation that commenced a totally unrelated lawsuit in the 
district court in Washington, D.C. (Bergerco Canada v. Iraqi State Company, et al., 92 Civ. 2781 (JHG). * 

The International Emergency Economic Powers Act ("IEEPA") gives the President authority to 
"prohibit any ... transfer [of] ... any property in which any foreign country or a national thereof has any 
interest." 50 U.S.C. § 1702(a)(1)(B). On August 2, 1990 the President declared a national emergency 
and issued an order freezing 

[a]ll property and interests in property of the Government of Iraq, its agencies, instrumentalities and 
controlled entities and the Central Bank of Iraq that are in the United States, that hereafter come within 
the possession or control of United States persons, including their overseas branches .... 

Implementation of this part of the program of economic sanctions was left to OFAC. Count Vl of 
the instant complaint is directed against OFAC and its refusal to grant a license unfreezing funds from 
Rasheed’s account at Bank of New York. OFAC based its decision to deny the request for a license 
upon an agency regulation now codified in 31 C.F.R. § 575.510. That regulation restricts the issuance of 
a license for an export transaction of Iraqi funds to situations involving a letter of credit issued or 
confirmed by a United States bank, or a letter of credit reimbursement confirmed by a United States 
bank. The only United States bank involved here is the Bank of New York. * * * 

Banque San Paolo makes three separate legal arguments: (1) OFAC’s regulations illegally favor 
U.S. Banks and thus, are inconsistent with the underlying legislation; (2) OFAC’s retroactive application 
of amendments to its general license is illegal and inconsistent with its own regulations; and, (3) the 
monies held by Bank of New York belong to the plaintiff and not Rasheed. 



The supposed inconsistency between the underlying statute and the OFAC regulation on which 
the plaintiff bases its first argument is illusory at best. The underlying purpose of the IEEPA is not just to 
prohibit transfers to a particular foreign government and its entities; it also would permit the embargo of 
any payments of the debts of the foreign government. The statute and the blocking orders issued 
thereunder are intended to: 

put control of foreign assets in the hands of the President .... Such orders permit the President to 
maintain the foreign assets at his disposal for use in negotiating the resolution of a declared national 
emergency. 

Dames & Moore v. Regan, 453 U.S. 654 (1981). 

Banque San Paolo’s argument that there has been an illegal retroactive application of OFAC’s 
regulations is similarly without merit. At best, Banque San Paolo would have a complaint only if it was 
entitled to a license under prior regulations. Clearly it was not. The prior regulations permitted licenses 
only for "amounts owed to or for the benefit of a U.S. person." Neither Banque San Paolo nor its 
assignor can fit into that category. Banque San Paolo lost no vested right by the so-called illegal 
retroactive application. 

The third and final formal argument made by San Paolo is based upon an expected judicial 
finding that the Bank of New York had confirmed its reimbursement of the letter of credit proceeds. 
Clearly, as set out above, such a confirmation was totally lacking from the transactions. 

Plaintiffs attorneys have sprinkled their papers with suggestions that others have received 
licenses (without fully disclosing whether those situations fit under the guidelines, as apparently they do) 
and suggestions that the United States government would cheat these claimants because it is one of the 
principal claimants against Iraq. These allegations are of no benefit whatsoever to this plaintiff and 
indeed show, perhaps, how lacking in foundation its position is. 

The motion for summary judgment made on behalf of the United States Treasury, Office of 
Foreign Assets Control is granted. Because there can be no license to permit any payment of these Iraqi 
debts at this time, it would appear that all of the other summary judgment motions made by the various 
parties in this action are premature. Accordingly, all other motions are denied and the case is to be sent 
to the Suspense Docket of this court. The matter can be restored to the active docket upon a showing 
that an appropriate license has been issued. 

Questions and Notes 

1. OFAC wants banks to have effective policies in place for monitoring accounts during an 
embargo. It will even forgive lapses, at least in some cases, if those policies and controls are adequate. 
Controls are needed because the United States frequently resorts to the imposition of financial 
embargos in times of international crisis. Usually, such actions are taken late at night to avoid disturbing 
the markets. This causes many difficulties for banks and other financial institutions that have ongoing 
financial transactions involving affected accounts. The banks must immediately identify the affected 
accounts and impose a freeze. This is sometimes difficult. For example, Kuwaiti assets were frozen 
during the Gulf crisis to prevent them from being looted by Iraq. It was often difficult, however, to 
determine the account owner’s nationality, as where a corporate account was owned by a non-Kuwait 
corporation, but was ultimately controlled by someone in Kuwait. 

2. Another problem fueled by United States when a financial embargo is imposed is that it may 
have to enforce the American embargo through foreign bank branches. This can raise conflicts with a 
foreign government that does not approve of the American policy at issue. 

3. Should the seizure of foreign assets held in American bank accounts be used as a foreign 
policy tool? Do you think it makes American banks less attractive as a depository for foreign funds? 
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Insurance operations, 189-194,862-864 

Numbers, 152 

Operating subsidiary, 214-224 

Powers, 167-188 

Preemption, 189-195, 211-238 

Trust powers, 659-691 

Usury, 344-354 

Visitorial powers, 200-212 

NATIONAL CURRENCY ACT, <FONT>21-22</FONT> 

NETTING 



Herstatt risk, 700-701 

Setoff, 473-474 

NONBANK BANKS, <FONT>227-231 </FONT> 

OFFICE OF FOREIGN ASSETS CONTROL 

Description, 971-975 

OFFICE OF THE COI~IPTROLLER OF THE CURRENCY 

History, 22 

OFFICE OF THRIFT SUPERVISION 

Background, 105 

OPERATING SUBSIDIARY 

General, 214-216 

Preemption, 216-224 

OTHER DEPOSITORY INSTITUTIONS 

Labor banks, 87 

Morris Plan, 87 

Others, 107-109 

Postal Savings Banks, 87 

PAYDAY LENDING 

Charter renting, 435 

Description, 435-437 

TILA, 436-437 

PREDATORY LENDING 

Description, 413-419 

Preemption, 419-433 

PREEI~IPTION 

Federal Savings Associations, 67-74 

General, 188-195 

Insurance, 864-865 



Operating subsidiary, 216-223 

State predatory lending laws, 419-420 

Trust powers, 660-663 

PRIVACY CONCERNS 

Disclosures, 256-265 

Gramm-Leach-Bliley, 265-270 

PRIVATE EQUITY 

Background, 784-785 

Carried interest, 785 

PIPEs, 785 

Regulation, 785 

REAL ESTATE SETTLEMENT PROCEDURES ACT 

Description, 407 

Mortgage brokers, 407-411 

REDLINING 

Description, 399-400 

REGULATORY STRUCTURE 

Description, 167-170 

Dual regulation, 21-22, 167-170 

REGULATORY THEMES 

Branching, 60, 120 

Competition, 59, 120 

Dual chartering, 59-60, 119 

General, 58-61, 119-121 

Grandfather provisions, 61, 120-121 

Industrial banks, 59, 119 

Limited entry, 59, 119 

Regulatory arbitrage, 59, 119 



Safety and soundness, 61,120 

REI~IOVAL ORDERS 

Authority, 542 

REPOS 

Description, 478-482 

Problems, 478-485 

RESERVE REQUIREI~IENTS 

Fed requirements, 126-130 

RESOLUTION TRUST CORPORATION 

Description, 570-574 

Powers, 560-563,570-574 

RETIREI~IENT CDs 

Description, 868 

RIEGLE-NEAL INTERSTATE BANKING AND BRANCHING EFFICIENCY ACT OF 1994 

Branch banking, 53 

Deposit production, 619 

Interstate branching, 617-619 

SAFE DEPOSIT BOXES 

Liabilities, 690-695 

Use, 695 

SALLIE I~IAE 

Description, 327-329 

SARBANES-OXLEY ACT, <FONT>225-226, 292,586-587</FONT> 

SAVINGS AND LOAN HOLDING COI~IPANY ACT 

Description, 656 

SAVINGS AND LOANS 

See Thrifts 

SAVINGS ASSOCIATIONS INSURANCE FUND 



Creation, 96-97 

SAVINGS BANKS 

See Thrifts 

SECONDARY LIABILITY 

Derivatives, 847-849 

Securities, 849 

SECURITIES ACTIVITIES 

Broker-dealer registration, 708-711,724-726 

Clearing and settlement, 711,758-764 

Commercial paper, 792-794 

Glass-Steagall, 703-719 

Government securities, 279-285, 711 

Gramm-Leach-Bliley, 722-727 

History, 701-722 

Margin requirements, 751-758 

Markups, 735-737 

Merchant banking, 727-729 

Merger advisers, 764-766 

Municipal securities, 711 

Mutual funds, 766-777 

Record keeping, 740-741 

Sales violations, 730-735 

Shared regulatory authority, 711 

SROs, 730-735 

Stock analysts, 744-745 

Suitability rules, 737-740 

Thrifts, 719-721 

Transfer agents, 760-762 



Trust indentures, 786-793 

Underwriting, 714-719,726-727 

SECURITIZATION 

Commercial Paper, 329-330 

Description, 313 

Insolvency, 332-334 

Rating agencies, 331 

Subprime mortgages, 431 

SET-OFFS 

Description, 473-474 

SMART CARDS 

Description, 503-505 

SOURCE OF STRENGTH DOCTRINE 

Description, 558-560 

STAMP PAYMENTS ACT, <FONT>16-18, 24-27,277</FONT> 

STATE BANKS 

Bills, 14-16 

Financial subsidiary, 224-225 

History, 8-9 

Numbers, 152 

Powers, 212-214 

Stamp Payments Act, 16-17, 24-27,277 

Usury, 354-360 

STORED VALUE CARD 

See Smart Cards 

SUBPRIME LENDING 

Description, 411-413 

Interagency Guidance, 428-430 



SUPERVISION 

CAMELS, 533-541 

Regulators, 532 

SURETY BONDS, <FONT>337-342</FONT> 

SWEEP ACCOUNTS 

Description, 460-462 

SYSTEMIC RISKS 

Failed Banks, 555 

General, 145-151 

TAXATION 

Power of states, 10-13 

TERRORISM 

Bank facilities, 965-971 

THRIFTS 

Accounting issues, 91,100-105 

Branching, 66-67,600-603 

Capital requirements, 531 

CEBA, 96, 116 

Conversion, 110-115 

Crisis, 87-105 

Demutualization, 110-115 

Deposit insurance, 64-65, 96-97 

DIDMCA, 90-92 

FDICIA, 97 

FIRIRCA, 90 

FIRREA, 96-97,117 

Garn-St Germain, 90, 91-92 

GLBA, 118 



History, 62-64 

Holding companies, 115-118 

Interest rate ceilings, 90-91 

Mergers, 649-652 

OTS, 105 

Powers, 106 

Preemption, 67-74 

Regulation, 64-65, 105 

Regulatory themes, 119-121 

Savings banks, 74-76 

Unitary thrift holding companies, 115-118 

TRADITIONAL BANKING 

Chang ing business, 158-166 

Chang ing regulatory views, 184-188 

TRUST INDENTURE ACT OF 1939 

Description, 786-789, 792-793 

Trustees, 786-789 

TRUST POWERS 

Common trust funds, 664-666 

Description, 658-661 

Fiduciary standards, 666-681 

Modern Portfolio Theory, 676 

Pension fund management, 681-690 

Prudent Man Rule, 667 

TRUTH-IN-LENDING ACT 

Arbitration, 380-390 

Damages, 373-380 

Description, 360 



Open-end credit, 360-363 

Payday lending, 433-437 

Rescission, 372 

TRUTH-IN-SAVINGS ACT 

Description, 442 

TYING 

Restrictions, 251-256 

UNFAIR AND DECEPTIVE ACTS AND PRACTICES 

FTC Act, 414,425-426 

OCC, 422-425 

State statutes, 415-419 

UNSAFE AND UNSOUND PRACTICES 

Description, 540-544 

USA PATRIOT ACT 

See Patriot Act 

USURY 

Credit cards, 313-326 

GLBA, 359 

Late fees, 351-354 

Purgatory, 7 

Regulation, 344-354 

State preemption, 354-360, 445-450 

VISITORIAL POWERS, <FONT>200-212</FONT> 



From: bonnie.karlen@thomsonreuters.com 

Sent: Friday, April 2, 2010 1:49 PM 

To: lissa broome@unc.edu 

Subject: Broome Adoptions 

Attach: Broome Adoptions.xls 

Hi Lissa, 
Broome and Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

Per the request of your Account Manager, Tessa Boury, I am sending you a list of schools that have adopted your Banking Law casebook. I know you also requested a list of 
professors, that list will follow. 

Thanks, 
Bonnie 

Bormie Karlen 
Acquisitions Editor 
West Academic Publishing 
651-687-7560 

bolmie.karlen@thomsonreuters, corn 



C D 

1 
2 

4 

5 

B 

Material Desc 

BROOME BANK FIN SERV 3D CB 

Academic Year: 
6 

School Name Industry 
07-08 

7 AMERICAN UNIV, WASHINGTON COLLEGE OF LAW VVSLS 0 

8 BROOKLYN LAW SCHOOL, WSLS 0 

9 CARDOZO SCHOOL OF LAW, YESHIVA UNIVERSITY WSLS 0 

CHICAGO KENT COLLEGE OF LAW, ILLINOIS INSTITUTE TECHNOLOGY WSLS                     15 
10 

11 DICKINSON SCHOOL OF LAW, PENN STATE UNIV CARLISLE WSLS 13 

12 DICKINSON SCHOOL OF LAW, PENN STATE UNIV PARK CAMPUS VVSLS 0 

13 DRAKE UNIV LAW SCHOOL, WSLS 0 

14 DUKE UNIV SCHOOL OF LAW, WSLS 0 

15 FLORIDA iNTERNATIONAL UNIV, COLLEGE OF LAW RDB VVSLS 0 

16 INDIANA UNIV AT BLOOMINGTON, SCHOOL OF LAW WSLS 0 

17 MISSISSiPPi COLLEGE, SCHOOL OF LAW WSLS 0 

18 OHIO STATE UNIV, MORITZ COLLEGE OF LAW VVSLS 0 

19 PIERCE LAW CENTER, WSLS 0 

20 QUINNIPIAC UNIV SCHOOL OF LAW, WSLS 0 

21 STETSON UNIV COLLEGE OF LAW, VVSLS 0 

22 ST PETERSBURG JC, ST PETE WSOT 0 

23 UNIV OF MIAMI SCHOOL OF LAW, WSLS 0 

24 UNIV OF NORTH CAROLINA, SCHOOL OF LAW WSLS 0 

25 UNIV OF SAN FRANCISCO, SCHOOL OF LAW WSLS 0 

26 UNIV OF TULSA COLLEGE OF LAW, WSLS 0 

27 VILLA JULIE COLLEGE MD, WSOT 0 

28 VlLLANOVA UNIV SCHOOL OF LAW, WSLS 0 

29 WAKE FOREST UNIV SCHOOL OF LAW, WSLS 0 

30 Z AMAZON CAMPELLSVlLLE KY, XREF ONLY WSOT 0 

31 Z AMAZON.COM LEXINGTON KY, FOR XREF ONLY WSOT 0 

32 Z BAKER & TAYLOR BRIDGEWATER, XREF ONLY WSUG 0 

33 Z BAKER & TAYLOR MOMENCE, XREF ONLY WSOT 15 

Z BARNES NOBLE BOOK DISTR MISC, DISTRIBUTORS WEG XREF 
WSOT                      1 

34 ONLY 

35 Z BARNES NOBLE DIST CTR, RENO WSOT 0 

36 Z BARRISTER BOOK COM, WSOT 3 

37 Z BOOK EXCHANGE NC, FOR XREF ONLY WSOT 0 

38 Z BOOKSMART MIAMI , WEG XREF ONLY WSOT 0 

39 Z INGRAM BOOK CO FORT WAYNE, XREF ONLY WSOT 0 

40 Z INGRAM BOOK CO LAVERGNE TN, DISTR XREF ONLT WSOT 1 

41 Z LAWBOOKSFORLESS, USED FOR XREF WSOT 2 

42 Z LEGAL BOOK DISTRIB L.A. , WEG XREF ONLY WSOT 3 

43 Z MISCELLANEOUS 2 ORDERS, WEG XREF ONLY WSOT 6 

44 Z MISCELLANEOUS BOOK BUYER, MISC XREF WEG ONLY WSOT 1 

45 60 



E F G 

1 

Academic Year: Academic Year: 
TOTAL 

6 08-09 094 0 
7 24 0 24 
8 80 35 115 
9 2 0 2 

0         0     15 
10 
11 22 0 35 
12 0 30 30 
13 27 0 27 
14 0 25 25 
15 0 11 11 
16 25 16 41 
17 0 11 11 
18 30 43 73 
19 10 0 10 
20 12 0 12 
21 18 0 18 
22 0 1 1 
23 0 9 9 
24 70 47 117 
25 0 21 21 
26 7 0 7 
27 15 0 15 
28 12 0 12 
29 26 0 26 
30 1 12 13 
31 15 8 23 
32 2 0 2 
33 4 1 20 

3          5       9 
34 
35 1 0 1 
36 5 1 9 
37 20 0 20 
38 0 1 1 
39 0 2 2 
40 9 0 10 
41 6 2 10 
42 0 0 3 
43 6 0 12 
44 0 0 1 
45 452 281 793 



Sent: 

To: 

Subject: 

Attach: 

bonnie.karlen@thomsonreuters.com 

Friday, April 2, 2010 4:08 PM 

lissa broome@unc.edu 

FW: Adopting ProtEssors for Broome CB 

Broome Adoplions.,-dsx 

Lissa, 
Here are the professors we know of who are using your casebook. It’s not per[ect, but the best list we have. 
Thanks, 
Bonnie 



A 
1 Academic Year 
2 09-10 
3 09-10 
4 09-10 
5 09-10 
6 09-10 
7 08-09 
8 08-09 
9 08-09 

10 08-09 
11 O8-O9 
12 08-09 
13 08-09 
14 08-09 
15 08-09 
16 08-09 
17 07-08 
18 07-08 
19 07-08 
20 07-08 
21 07-08 

B 

Semester 
Spring 

Fall 

Fall 

Fall 

Fall 

Fall 

Fall 

Fall 
Spring 

Spring 

Spring 

Spring 

Spring 

Spring 

Fall 
Spring 

Spring 

Spring 

Spring 

Spring 



C 
1 Title 
2 Broome and 

3 Broomeand 

4 Broome and 

5 Broomeand 

Broome and 

Broome and 

Broome and 

Broome and 

Broome and 

Broome and 

Broome and 

Broome and 

Broome and 

Broome and 

Broome and 

Broome and 

Broome and 

Broome and 

Broome and 

Broome and 

Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

6 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

7 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

8 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

9 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

10 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

11 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

12 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

13 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

14 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

15 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

16 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

17 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

18 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

19 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

20 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 

21 Markham’s Regulation of Bank Financial Service Activities: Cases and Materials, 3d 



D 

1 Professor Name 
2 ELIZABETH ANSTAETT 

3 ALEXANDER CALHOUN 

4 DON MEYER 

5 JOHN BUCHMAN 

6 TREY MANHEIN 

7 PHiLiP HABLUTZEL 

8 MARSHA RYDBERG 

9 RICK ECKMAN 

10 ELIZABETH ANSTAETT 

11 SARAH JANE HUGHES 

12 STEPHEN POE 

13 JAMES FANTO 

14 LEONARD LONG 

15 PAUL ADAMS 

16 LISSA BROOME 

17 PHILIP HABLUTZEL 

18 ALAN DEER 

19 ELIZABETH ANSTAETT 

20 JAMES FANTO 

21 PAUL ADAMS 

E 

School 
OHIO STATE UNIV 

UNIV OF SAN FRANCISCO 

UNIV OF SAN FRANCISCO 

GEORGE WASHINGTON UNIV 

MISSISSIPPI COLLEGE 

CHICAGO KENT COLLEGE OF LAW 

STETSON UNIV COLLEGE OF LAW 

VILLANOVA UNIV SCHOOL OF LAW 

OHIO STATE UNIV 

INDIANA UNIV AT BLOOMINGTON 

WAKE FOREST UNIV SCHOOL OF LAW 

BROOKLYN LAW SCHOOL 

QUINNIPIAC UNIV SCHOOL OF LAW 

DICKINSON SCHOOL OF LAW 

UNIV OF NORTH CAROLINA 

CHICAGO KENT COLLEGE OF LAW 

SAMFORD UNIV 

OHIO STATE UNIV 

BROOKLYN LAW SCHOOL 

DICKINSON SCHOOL OF LAW 



From: Cadwalader, WJckersham & Taft LLP <cadwalader@info.cadwalader.com> 

Sent: Monday, May 3, 2010 9:49 PM 

To: Broome, Lissa L <Ibroome@email.unc.edu> 

Subject: Article of Interest: Some Concerns with the Derivative Legislation 

May :3, 2010 

Ordinarily, in writing with regard to a proposed law, the 
expected role of the law firm lawyer is to provide a 
description rather than commentary. In the case of the 
proposed Derivatives Legislation, the law firm lawyer 
attempting a non-committal description must confront the 
following problems: (i) the Derivative Legislation’s substance 
is inconsistent with its stated purposes; (ii) the Derivatives 
Legislation would give a degree of discretionary power to the 
U.S. government that is far out of the ordinary; (iii) the 
legislation is loosely drafted in even its key provisions; (iv) it 
could make for radical changes in the financial system that 
seem not to have been considered; (v) it would likely 
motivate institutions to move jobs to Europe, damaging the 
U.S. economy and particularly the Northeastern financial 
center economy; (vi) it would discourage banks’ capital 
market and real estate lending in the United States by 
increasing their risks; and (vii) it would hurt banks’ 
profitability at a time when they are struggling. 

The above list of problems with the Derivatives Legislation 
has, itself, an inherent problem: it seems over-agitated~ How 
can it be credible to suggest that proposed legislation that 
has passed each House of Congress, in varying forms, and 
has been the focus of so much favorable press commentary, 
could be quite so harmful? 

To answer this question, it is necessary to describe the 
actual words in the Derivatives Legislation, and to talk about 
what they mean, what their likely effects would be and what 
questions these words leave unanswered. 

(~uick Links 
............................................................................... 

About Cadwalader 

Our Practice 
................................................................................ 

Additional C&F Memos 

Tools 

~Comment 

~Contact Us 

~]E-mail This Issue 

[] Download PDF 

~)2010 Cadwalader, Wickersham & Taft LLP. All rights reserved. This communication has been prepared by 

Cadwalader, Wickersham & Taft LLP for informational purposes only and does not constitute advertising or 

solicitation and should not be used or taken as legal advice. Those seeking legal advice should contact a 

member of the Firm or legal counsel licensed in their state. Transmission of this information is not intended to 

create, and receipt does not constitute, an attorney-client relationship~ Confidential information should not be 

sent to Cadwalader, Wickersham & Taft LLP without first communicating directly with a member of the Firm 

about establishing an attorney-client relationship. 

The information in this email is confidential and may be legally privileged. [f you are not the intended 

recipient, you must not read, use or disseminate the information; please advise the sender immediately by 

reply email and delete this message and any attachments without retaining a copy. ][t is the responsibility of 

the recipient to ensure that this message is virus free and no responsibility is accepted by Cadwalader, 

Wickersham & Taft LLP for any loss or damage arising in any way from its use. 

To opt-out from future communications, please cii~-k 





From: 

Sent: 

To: 

Subject: 

debevoisemail -<lebevoisemail@debevoise.com> 

Monday, May 10, 2010 2:24 PM 

debevoi semail ~debevoi~mail@debevoi se.com> 

Financial Institutions Report May 2010 

If you are having trouble viewing this e-mail, please click here. 

~i Debevoise & Plimpton Financial Institutions Report 

I’he May 2010 issue of the Debevoise & Plimpton Financial Institutions Report is 

now available online. 

In this issue... 

¯ Comments Detail Potential Impact from New Basel Capital Proposal 

¯ U.S. Insurance Holding Company Litigation: Kingsway and the 

Pennsylvania Insurance Department 

¯ Broker-Dealer Fined for Allowing a Highly Sophisticated Data Intrusion 

Process to Penetrate the Firm’s Systems and to Access Customer Data 

Click t: ere read tTh.e f dI report 

3lick here for all previous issues of the Financial Institutions Report 

gze hope you find this information useJM, but if you prefer not to receive future nmvsletters, please reply to this message with "Unsubscribe" as the subject. 

Many thanks. 



Fl’om: 

Sent: 

To: 

Subject: 

kathy.zeug@thomsonreuters.com 

Tuesday, May 18, 2010 4:32 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

james.cahoy@thomsonreuters.com 

West -- hlfo~mation about your book for West Academic’s Annual Meeting 

Dear Prot?ssor, 
Hello, my name is Kathy Zeug and I’m an Account Manager with West Academic Publishing We are planning our annual sales meeting and I was hoping to obtain a bit more information 
about your book 
Do you foresee your book being rea@ for publication around its scheduled date? Also, would you please send a 150 (or so) word description of your casebook? "¢~qaen I’m visiting with 
authors, I usually pose the above question as what are a f~w things about your caseboo# I can tell a parental adopter in order to h~e them switc’h to your boo~? 
We’ll use your description in our internal database as well as in a presentation to other account managers. The account managers will then use the i~ormation to promote yaw casebook to 
professors. 
I hope this is enough inIk~rmation for you to answer my questions. If you have any questions, please t?el free to contact me And of course, if you have any scheduling questions, always 
feel free tu contact James Cahoy iames.cahuy(d~Ihumsonreuters cum 
Thanks so much lk~r your helpt 
Best wishes, 
K athy 



From: Cadwalader, WJckersham & Taft LLP <cadwalader@info.cadwalader.com> 

Sent: Friday, May 21, 2010 6:01 AM 

To: Broome, Lissa L <Ibroome@email.unc.edu> 

Subject: Article of Interest: FDIC Seeks "Stronger, Sustainable Securitizations" by Imposing Additional Conditions to Eligibility 
for Securitization Safe Harbor 

May 21, 2010 

On Monday, May 17, 2010, the Federal Deposit Insurance 
Corporation (the "FDI"C") published a Notice of Proposed 
Rulemaking ("NPR") regarding the proposed amendments to 
its securitization "safe harbor rule." Notably, the NPR 
indicates that the FDIC intends to impose substantive 
requirements for securitizations by insured depository 
institutions, without regard to whether the transaction 
qualifies for sale accounting treatment under FAS 166 and 
167. 

Quick Links 

About Cadwalader 
............................................................................... 

Our Practice 

Additional C&F Memos 

Tools 

~Comment 
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ME-mail This Issue 

[] Download PDF 
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member of the Firm or legal counsel licensed in their state. Transmission of this information is not intended to 

create, and receipt does not constitute, an attorney-client relationship~ Confidential information should not be 

sent to Cadwalader, Wickersham & Taft LLP without first communicating directly with a member of the Firm 

about establishing an attorney-client relationship. 

The information in this email is confidential and may be legally privileged. [f you are not the intended 

recipient, you must not read, use or disseminate the information; please advise the sender immediately by 
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To opt-out from future communications, please click 



From: 

Sent: 

To: 

Subject: 

Arnold & Porter LLP <ap advisoD,@aporter.mmsend.com> 

Tuesday, May 25, 2010 5:05 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Senate Paa~s Landmark Financial Regulatory Relbrm Bill 

If you have difficulty viewing this message, please click here. 

to ensure delivery of communications from arnold & porter, 

please add a&p_advisory@aporter corn to your email address book. 

arnold&porter 

Dear Clients and Friends: 

The Wall Street Reform and Consumer Protection Act of 2009 (Senate Bill) was 

passed by the Senate on Thursday, May 20, 2010, by a vote of 59-39 The 

legislation now proceeds to a House-Senate conference to reconcile differences 

between the Senate version, originally introduced by Sen. Christopher Dodd (D- 

Conn.), and the House version, originally introduced by Rep. Barney Frank (D- 

Mass.) and passed in December 2009. It is anticipated that the conference will last 

approximately four weeks, and that the final legislation could be ready for 

President Obama’s signature as early as the July 4, 2010 congressional recess. If 

enacted, the pending legislation would represent perhaps the most sweeping 

overhaul of the US financial sector since the Great Depression. It expands federal 

regulation of the financial industry and creates a new agency to oversee consumer 

protection issues. It also introduces systemic risk monitoring and new resolution 

mechanisms for the largest and most significant institutions in an attempt to avoid 

future financial crises. 

We have prepared a preliminary oveP,,iew of the Senate Bill in title order, which is 

available by clicking here. It is not intended to serve as a detailed analysis or 

summary of the legislation. Because the language of the final Senate Bill is not yet 

available this summary was prepared on the basis of the best available 

information. Arnold & Porter LLP will provide more detailed analyses and 

summaries of the final financial reform legislation after it becomes law. 

We hope you find this advisory useful. 

Best regards, 

Arnold & Porter LLP 

NOrICE 

if you no longer wish to receive market~r!g mater~ti:~ Pore Arnok.’. & Poder LLP, please le[ 

NOIFICE (US): 



From: 

Sent: 

To: 

Subject: 

james.cahoy@thomsonreuters.com 

Wednesday, June 16, 2010 11:47 AM 

lissa broome@unc.edu 

Supp to Finmacial Services book 

Lissa 
It’s James Cahoy from West. Quick question - are you on track to get us the Supplement for the Financial Services book by early next month? Or does it look like you’ll be 
waiting as a result of Congress lack of action? 
Thanks Lissa 
Jim 



Sent: 

To: 

Subject: 

bonnie.kar|en@thomsonreuters.com 

Monday, July 12, 2010 1:55 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Check-in: 2010 Supp to Ba~k ~n Sen, 3D 

Hi Professor Broome, 
Am you planning on submitting a 2010 Supplement to your Banking casebook? If so, when do you plan to send it to us? 

Thanks, 
Bonnie 

Bonnie Karlen 
Acquisitions Editor 
West Academic Publishing 
651-687-7560 
burmie karlen@thomsonreuters cum 



Understanding 
and a Potential 

the Federal Preemption 
Uniformity Solution 

Debate 

i. INTRODLICTIOH 

L 
egendary baseball player and American philosopher Yogi 
Berra once provided directions to his house by stating that 
"when you come to a ~rk in the road, take k.’’~ As the U.S. 

Congress continues to consider banking refbrm legislation in the 
wake of the 2008 ~nancial crisis, Ybgi’s unique directions may be 

a guide to resolving a current policy debate over a controversial 
issue in bank regulation: the federal preemption doctrine. As dis- 

cussed in this article, recent ~udicial and legislative actions poten- 
tially roll back a long standing legal doctrine that has allowed 

federally chartered banking institutions - national banks and 
federal saving~ associations - to answer solely to ~ederal banking 
regulators. 

Proponents of preemption argue tha~ preemption is a ]o~g 
standing feature of~he dual banking system and a legal advantage 

of having a f~deral bank charter. They also argue that a single 
uniform system of federal banking rules promotes operating and 
business efficiencies that can be passed on to consumers and 

minimizes undue regulatory burdens wkhin ~he U.S. for larger 

banks operating in a competitive international financial environ- 
merit. Some proponents Mso accuse sta~e regulators of opposing 

preemption in pursui~ or" a parochiM agenda, designed to s~em 
the tide of state banks conver~i~g m national bank charters i~ 
recent years as they grow and operate across state lines under 

rel=ed in~ers~a~e branching rules - basically an Mleged case of 
bureaucratic turf protection. 

But in recent years preemption has come under attack 

~}om state regulators, state attorneys genera[, and consumer 
a&ocates.2 Most opponents have ~ocused their ~re on national 

banks - nearly three times the size of the thrift industry, and thus 

a bigger target --- arguing that natk)nal banks, with a willing part- 

net in recent years in their primary ~’ederal regulator, the Office of 
the Comptroller of the Currency (OCC), have invoked preemp- 

tion ~o escape a wide range of sta~e consumer protection laws, 
exposing consumers to abusive and predatory lending practices, 
while flailing to provide aggressive consmner pro~ec~ion at 
~derM level.~ They also charge that during the boom preceding 

~he fi~ancial crMs, the OCC and other feder~ regulators f~led 

m police mortgage and credit card lending abuses, even when 
sta~e regulators of~:ered specific war~ings.4 Moreover, many state 

attorneys general and consumer groups argue that the states have 
been more aggressive than the federal government in adopting 
and enforcing pro-consumer lending laws.5 

Understanding the preemption doctrine, the parties m this 

deba~e and their respective poskions would shed some ligh~ on 
the roo~ problem underlying the issue - and in a real sense the 
shared grievance of both par~ies to the debate - a lack of 

s~ate and federal banking laws, and a potential solution: a need 
fbr nniformity among state banking laws, as well as betwee~ s~a~e 
and gederal banking lairs.(’ 

This article addresses: 1) the development of the national 

bank preemption doctrine; 2) ~ederal ~hrifi preemptk)n; 3) recent 
judicial and legislative developments;7 and 4) a possible solution 

to ~he debate through uniformiV i~ state a~d feder~ banking 
laws. 

A, Development of the National Bank Preemption Doctrine 

With respect to national banks, preemption is the legal 
theory that enables them to operate nationwide, nnder unifbrm 
national standards, subject to the federal regulatory oversigh~ o~~ 
the OCC.8 Preemption has been a key feature of the du~ band 

ing system tha has developed in the U.S. since nationa~ banks 
were created in ]863 under the Nation~ Currency Act, which 

was later amended and became the National Bank Act (NBA)9 
- a bank regulatory structure composed of a federal system 
based on a ~aional bank charter, and a state system, composed 

or" banks chartered and supervised by state bank regulators. The 
dual ba~king system has resulted in many benefits to ~1 banks 
and their customers, but preemptk)n ha.s become a flashpoint in 

the dual ba~king system i~ recent years. As no~ed by two banking 
legal commentators: 



On the one hand, we envision a banking system in which 
state and national banks compete wkh each other - dual 
banking. But we also strive to maintain ~’competitive equal- 
it/’ between state and nxional banks. To what extent can 
the ~vo polities co-exist, or must one totally dominate the 
other?~° 

In pondering this Socratic inquiry it is important to note 
that the tension between the [?deral and state banking systems 

was benign for over a hundred years, until the advent of interstate 
banking. While Congress didn’t intend - in [;act, didn’t want - a 
dual banking system when it enacted the NBA, a continuing 
customer demand for local banking and concerns for substantial 
k)cal control over banMng have preserved it.:":" 

B. The Courts and the OCC: Preemption and the High 
Igatters Mark 

Due to the interstate branching restrictions under the now 
repealed McFadden Act,~2 the localized culmre of banking and 

~he lack of ~echnolo~, chat ~Zadlitates nationwide banking today, 

federal preemption lay dormant until the late 20th centur> }-tow- 

eve~; the banking world - a~d views on preemption - changed 
forever in the wake off the U.S. Supreme Court’s 1978 decision 

in )Iarquea~e ~dona[ Bank of’~>Iinneapo~Ts ~ First of’ Oa~aha 
&rz,ice Cb(l,.~3 Under the guise of conskiering the applicability 
of the most favored lender doctrine under 12 U.S.C. ~ 85,~4 the 

Supreme Court surprised the banking industry and regulators at 
that time by concluding for the first time th= a national bank 
may charge its out-of:state credit card customers an interest rate 

on unpaid b~ances alloveed by its home state, notwithstanding 
that the rate is impermissible under usury laws in the state of the 
ban k’s customers.~ 5 In responding to the petitioner’s concern that 

permitting national banks to export interest rates under the cloak 

of federal law would "significantly impair" the abiliV of stxes to 
enact - or maintain - ef~?ctive usury laws, the court responded 

that "[t]his impairment.., has always been implicit in the struc- 
ture of the National Bank Act" and perhaps more importantl> 
prophetic~ly asserted that "the protection of state usury laws is 

an issue of legislative poliw.., better addressed to the wisdom 
of Congress than to the judgment of this Court."16 

The ?#arqz¢ette decision caused most states in the folk3w- 
i~g years to repeal their state usury laws in order to e~courage 
the growth of the banking industr> jobs, and tax revenues in 
their state.~7 South D&ota led the charge by eliminating all of 

ks credit card usury laws and limiting rates of interest on con- 
sumer loans only as agreed to by contract, prompting Ckibank 

to move its entire credit card operation ~:rom New ~brk to 
South Dakota.~8 Also in the wake of.z%arqz~ette, the Depository 

Institutions Deregulation of Monetary Control Act of 1980 
(DIDMCA)~9 added 12 U.S.C. ~ 1831d, which was "designed 

to prevent discrimination against stxe chartered insured deposi- 
tory institutions" by seeking to levd the playing ~ekt for state 

chartered banks in interest rate exportation issues.20 ][n essence, 

12 U.S.C. ~ 1831 d gave state banks new fcderal authority "with 

respect to interest rates" to charge whatever rate allowed by 
the laws of the state (distr~ct or territory) where the bank was 
located.2~ 

This law caused an interesting paradox. In permitting state 
banks to now be in a position similar to national banks to export 

their interest rates [i’om states where they were located, state 

banks were now covering themselves with the same cloak of fcd- 
er~ preemption that had caused their concern and outcry over 
the ~arqz~ette case. 

This paradox was amply demonstrxed in Greenwood 7?ust 

Cb. v. ?#a.~:rachusett~; where, in a self described "train wreck of a 
case aris[ing] out of a headlong collision be~veen a state con- 
sumer protection law and a federal banking law;" the First Circuit 
Court of Appeals held that a Delaware chartered bank could, 

pursuant to 12 U.S.C. ~ 1831d(a), charge Massachusetts credit 
card customers late [?es permitted by Delaware la~ notwith- 

standing a Massachusetts statute that expliddy prohibited the 
practice.22 In so homing, the Greenwood court determined 

under the preemption doctrine, Congressional intent w~s to pro- 
vide a levd playing field for state banks rdative to national banks 
under the Supreme Conrt~ holding in B@,gz~ette.2~ In reaching 

this conclusion bzsed on the Congressional deliber=ions on 
DIDMCA and the similarig of the language be~veen the two 

statutes, the Greenwood court co~cluded that, in interpreting 
12 U.S.C. ¢ 1831d, "[t]he historical record clearly requires a 
court to read the parallel provisions of [12 U.S.C. ~ 1831d and 
12 U.S.C. ~ 85] in~ad nlamria.24 Accordingl> if interpretations 

of 12 U.S.C. ~ 85 fbu=d thx ]xe fees are considered part of the 
"interest rate" under that statute, the same interpretation shoukt 
be applied with respect to ]2 U.S.C. ¢ 1831d.25 Thus, the term 

"interest rate" in 12 U.S.C. ~ 1831d also encompasses l=e fees 
and applies to preemption of Massachusetts law.2~’ 

As a result of the important decision in Greenwoo~ state 

banks began to taste the advantages of federal preemption 
interest rate exportxion.27 The preemption battle nonetheless 

began to accelerate as national bank preemption began to signi~- 

tautly broaden out ~o wholly preempting most s~ate consumer 
laws.28 

Armed in the ensuing years with 1) a growing arsenal 

OCC opinions preempting state laws, and 2) disintegrating 
interstate banking barriers, national banks began to increasingly 
expand and operate across sm~e lines outside the jurisdiction 

state banking and consumer laws.29 In response, an increasing 
crescendo of complaints arose ~)om state banks, state regulators, 
and consumer groups that preemption was being used as a means 

to help national banks evade stxe laws, including those designed 
to protect consumers.3° 

Against this backdrop, Congress passed the ~@e-Neal 

interstate Banking and Branching Ef[?dency Act of 1994 



Neal Act)..3:’ While principally concerned with the elimination 

of antiquated interstate branching restrictions, under the Riegle- 
Ned Act, ~adonal banks bec~e subject to new - and somewhat 
contradictory .... standards on federal preemption. Specificall> 
Section 36(f) was added to the NBA to provide that an interstate 

branch of a national bank is generally subject to state consumer 
laws as if’it were a branch of a state bank.32 However, exemptions 

fi’om Section 36(~:) were provided to exempt national banks 

state law when federal law preempts the application of such state 
law to the national bank,53 or if the OCC determines tha the 
law in question discriminates against national banks.34 Finall> 

the statute also provided that even whe~ stae consumer laws 
are not preempted, authorig to enforce the law is vested in the 
OCC.35 In the OCC’s vie~; this meant only the OCCfi’ 

As national banks confimmd interstate eN3ansion a~er the 
Riegle-Neal Act, the preemption battle wkh the states escalated 
i~ a variety o~: contexts, and the courts bec~e a primary battle- 

ground. For example, in ~arnett l~ank of’Marion Co~n~/, 

~ Nehon. the U.S. Supreme Court held that Secdon 92 of the 
NBA, authorizing insurance agent activities in small towns for 

~adon~ banks, preempted Florida i~surance laws that would 
otherwise prohibk a national bank f}om sdling insurance in a 
small town.~7 In preempting Florida law that prohibited insur- 

ance agencies from being afKliated with financial institutions 

- defined to include national banks,-~s the Court concluded 

that "where Congress has not expressly conditioned the grant of 
’power’ [to national banks] upon a grant of state permission, the 
Court has ordinarily ~:ound d~at no such condition applies.’’39 In 

the wake of Barnett, lower courts continued to rule in favor of 
preemption as state regulators continued to challenge it.4° 

In 2004, the OCC adopted rules consolidating both its 
national bank p~’eemption and visitofial powers, the first of 

which primarily codified prior court decisions and OCC inter- 
pretations regarding preemption.4~ The p~’eemption ~’ule deals 
with lending, deposit taking, and other national bank activities.42 

OCC regulations had already included a partial list of state laws 
that did not apply to national bank real estate lending activi- 
ties, which are covered by a separate federal statute, 12 U.S.C. 

.% 371.4~ The preemption rule "built" on the OCC’s regulations 

by providing that state laws that "obstruct, impair or condition" 

a national bank’s powers in the areas of lending, deposit raking, 
and other national bank operations are not applicable to national 
banks.44 The rules ~so identified addition~ specific types o~’state 

laws that apply to n=ional banks and specific types 
do not appl>45 

In the second rule, the OCC clarified its vMtoria[ pow- 

ers rule as wall as ~vo points concerning its exisdng regulations 
governing its exclusive powers to supervise nadonal banks.46 

The OCC pointed out that under ~edera] statute, 12 U.S.C. 
484, which states that, "No nation~ bank shall be subject to aW 

visitorial powers except as authorized by [[]ederal 
the courts of justice or such as shall be, or have been exercised or 

directed by Congress ,.."47 

Additional]> the rule clari~d the OCC’s view that the scope 

of the OCC’s exclusive visitorial authority applies to the content 
and conduct of national bank activities authorized under ~ederal 

lax~ but not to areas tha have nothing to do with the business 
banking, such as unclaimed properV or escheat laws.48 The regu- 

lation also clarified that the exception fbr visitorial powers "vested 
in the courts of justice" pertains to the powers of the judiciary 

and does ~ot grant states or other government authorities rights 
they do not otherwise possess to examine, supervise or notabl> 
to enforce, state laws against a national bank.49 

It was widely felt .... somewhat prematurdy as it turns out 
- that alter the adoption of the OCC preemption and viskorial 
powers rules, the flnM chapter in the preemption debate occurred 

as a result of the U.S. Supreme Court’s 2007 derision 
v. [Pachovia Bank ~(A., where the Court rejected the efforts 
the Commissioner of Michigan’s Office of Insurance and Finan- 

ciM Services to regulate a state chartered mortgage company 
subsidiary of Wachovia Bank, a national bank.5° The relevant 

Michigan mortgage statute, ostensibly observing preemption by 

specifically exempting naional banks, required that corporations 
engaged in real estate lending in Michigan register with the Com- 
missioner~ of~ce a~d be subject to state supervision and relevant 

state lending and consumer protection ]aws.51 
Particularly upsetting to the Michigan Commissioner was 

perhaps that the mortgage company at issue in the case was 
previously a subsidiary of Wachovia Bank~ parent company and 
had been duly registered and subject to Michigan regulation.52 

Once the mortgage company became an operating subsidiary 

~{aachovia Bank, it advised the state th= it was surrendering its 
registration because the Michigan requirements were now pre- 
empted.5~ The Michigan Commissioner responded by advising 

the mortgage company that it was no longer permitted to do 
business in Michigan, prompting Wachovia Bank’s suit against 
the Commissioner.54 

In its landmark decision confirming that the OCC had 
exclusive visitorial powers over both national banks and their 
operating subsidiaries, the Court hdd that a national bank’s 

mortgage business ..... o~ fi3r that matter, any business which 



national banks are authorized to conduct directly - can be 

conducted through a state chartered operating subsidiary under 

the protective cloak of preemption, and is outside ~he licensing, 
reporting, and visitorial requirements of the state(s) in which ~he 
subsidiary operates.55 A strong dissent in ~}~atters noted that the 

sovereign power of states under the ’I~nth Amendment was at 
issue, arguing that never before "have we endorsed administrative 
actio~ whose sole purpose was to pre-emp~ state law ra~her tha~ 
to implement a [f?deral] statutory command.’’56 

As ~he ill winds of the sub-prime lendh~g marke~ mdtdown 
and the financial crisis began ~o blow in 2007, the gStten deci- 

sion provoked further outrage by state authorities a~d consumer 
groups over the OCCs broad authorky ~o exempt national banks 
and their state chartered subsidiaries from state regul=ion and 
consumer laws.57 

C, The Federal Thrifts: Preemption (Mostly) Below the 
Radar Screen 

Federal savings ~%ociations, also known as federal thr~ts, 
are chartered under the Home Owners’ Loan Act (HOLA)58 
and are subject to the primary supervision and regulatio~ of 
the Office of Thrift Supervision (OTS).59 .. 

While a~alogies between national banks 
and ~deral thrifts may be drawn in pre- 
emption cases where the factspemut," 60 

because each of these Vpes of ~ederally 
chartered institutions derive their powers 

under different statutory and regulatory 
schemes, analyses with respect to whether 
preemption applies to state laws that put’- 

port to regulate or interfere with the abilig~ 

of these instkudons to engage in activities 
granted by their ~)dera] charter must be 
addressed separatdv~’~ While thrift pre- 

emption cases may not have engendered 
as much national attention as the U.S. 

Supreme Court preemption cases involv- 
ing national banks discussed in this article, 
there is a ~irly well-developed body of case 

law involving thrift preemptions based on 
OTS regulations that have been described 

by courts as "incredibly broad and govern the 
operations of every federal savings and loa~ assodation.’’62 

Under the HOLA, the OTS is charged with the responsi- 
bility of administering the statute and supervising the activities 
of federal thri~s.63 "I~ carry out its broad mandate, the OTS 
has promulgated sever~ regulations that address preemption.(’4 
Similar to the broad preemptive authority asserted by the OCC 

in its regulations that implement the NBA with regard to state 
laws,65 the OTS’s gener~ preemption regulatio~ states "[t]his 
exercise of the Office’s authority is preemptive of any state law 

purporting to address the subject of the operations of a [f]ederal 
savings association.’’66 With respect to the deposit-taking activi- 

ties of federal darifts, 12 C.ER. ~ 557.11 sets ~brth certain goals 

of the OTS including to "[e]nable federal savings associations 
to operate according to the best thrift institutions practices in 
the United States" and to "[f] urth er oth er purposes of H OLA." 
67 The statute adds that because the agency is to "further these 

purposes without undue regulatory duplication and burden, 

OTS hereby occupies the entire field of federal savings assoda- 
dons’ deposit related regulations.’’68 With respect to lending and 

investment activities of ~)deral savings associations, 12 CER. ~ 

560.2 similarly provides that: 
[t]o enhance safety and soundness and to enable federal 
savings associations to conduct their operations in accor- 
dance with best practices (by e~{~ciently delivering low-cost 
credit to the public free from undue regulatory duplication 
and burden), OTS hereby occupies the entire fidd of lend- 
ing regulation for ~deral savings assodadons. OTS intends 
to give fcderal savings associations maximum flexibiliD~ to 
exercise their lending po~vers in accordance wi~h a unifi)rm 
f~der~ scheme of regulx~on. Accordingl5 ~:eder~ savings 
associations may extend credit as authorized under federal 

la~<, including this part, without regard to 
state laws purporting to regulate or oth- 
erwise af}?ct their credit activities .... 69 

As the UFS explained when it final- 
ized the lending preemption regulation in 

1996, when analyzing the stares of a state 
law for purposes of determining whether 

the law is preempted under 12 C.ER. ~ 
560.2: 
[T]he first step will be to determine 
whether the ~/pe of Jaw in question is 
listed in paragraph (b). If so, the an~ysis 
will end there; the law is preempted. If 
the law is not covered by paragraph (b), 
the next question is whether the law 
affects lending. If it does, then, in actor 
dance with paragraph (a), the presump- 
tion arises that the law is preempted. 
This presumption can be reversed only 
if the law can dea@ be shown to fit 
within the confines of paragraph (c). 
For these purposes, paragraph (c) is 

intended to be interpreted narrowl> AW 
doubt should be resolved in favor of preemption.7° 

_Applying the analytic framework set forth by the OTS with 

respect to analyses under 12 C.ER. ~ 560.2, the Ninth Circuit 
determined in 57/~,as v. E*’7~ade Mortgage Cbrp. that the HOLA 
and (YI"S regulations preempted a Califi)rnia law that purported 

to require E’Trade Mortgage Corporation, a subsidiary of a 
federal thrift, m retired mortgage "lock-in-fees" to mortgage 
applicants after the applicants cancelled a transaction within the 
three-day window permitted by federal la~:7~ In its analysis, the 



court asked whether each of the state laws at issue, as applied, was 
the "type of state law contemplated in the list under paragraph 
(b)" of 12 C.ER. ~ 560.2.72 With respect to ~he ~st claim assert- 

ing unfiair advertising under stae ~a~, the court determined that 
because the claim was "entirely based on E* Frade’s disclosures 

and advertising, it falls wkhin the specific ~/pe of law listed in 
~ 560.2(b)(9). Therefore, the preemption analysis ends.’’7~ Hav- 

ing found ~hat ~he speci~c state laws at issue were covered by 

paragraph (b) - and were thus preempted and resolved under the 
firs~ step of ~he preemption ~est - ~he court declined ~o address 
whether the appdlants’ claims also fell within the type of state 
laws no~ typicMly preempted nnder paragraph (C).74 SpecificMl> 

the court noted "[w]e do not reach the question of whether the 

law fits within the confines or~ paragraph ~ ~                 ’ ~.c2 because Appdlants 

claims are based on types of laws listed in paragraph (b) of ~ 
560.2 .... ,,75 Accordingl> in applying the analytical framework 
of 12 C.ER. ~ 560.2, Sibas and other c&ses76 &s well ,s OTS 
opinion letters77 demonstrate the mechanical nature of analyses 

nnder ~he la~ as applied ~o sm~e laws ~ha purport to regulate or 
interfere with the activkies of federal savings associations. 

In &am Far,v ~av,} > Reard~v, the Sixth Ckcuit reversed a 
k}wer court’s determinatkm that exclusive insurance agents acting 

as mortgage brokers on behMfofState Farm Bank, a f~deral thrift, 
were required to comply with licens{ng and registratkm require- 
ments under state law based on the district court’s interpretation 

that existing ~deral law did no~ preempt the application ofstae 
law to such third parties.78 The Sixth Circuit’s reversal was based 

on what the court noted was an improper diMncdon made by 

the district court "between state regu[atkm off a federal savings 

~ssociation, its employees, and subsidiaries who engage in lend- 
ing and banking activities on behalf of an association and state 
regulation of exclusive agents vdm engage in the same conduct 
on behalf of an association.’’79 As demonstrated in Regrdon, [acts 

indicating that thrift activities are conducted by third parties add 
additional layers of inquiry to the preemption analysis nnder 12 

C.ER. ~ 560.2 because prior to considering whether the state 
laws at issue Uell wkhin the scope o[: 12 C.ER. ~ 560.2(b), ~he 
Rea;~lov court first considered whether State Farm Bank pos- 

sessed the statutory authorig to delegate ~he specific tasks a issue 
to third parties, ke., its exclusive agents, and whether the OTS 
preemption regulations applied to such agents.8° After conclud- 

ing that State Farm Bank possessed the authoriV to ddegate the 
t~k or~ marketing and soliciting mortgage products and services 

to its exclusive agents, and tha 12 C.ER. ~ 560.2 applied to ~he 
agents, the court found the state laws at issue, which imposed the 
l~censing and registration requirements on the exclusive agents, 
were the ~/pes oF"state laws that 12 C.ER. ~ 560.2(b) specifically 

says are preempted.’’83 

Applying the prindples set forth in g~attem the Sixth Cir- 
cuit in Reardon noted that "properly understood, ~rre;s stands 

for the proposition that when conskiering whether a stae law 

is preempted by [~deral banking law, the courts should [:ocus 
on whether the state law is regulating the exercise of a national 

bank’s power; not on whether the entity exercising that power is 
the bank itself.’’82 Accordingl> the Si=h Circuit found that the 

OTS’s regulations preempted state law as it applied to the activi- 

ties of State Farm Bank’s exclusive agents because "[b]y requiring 

State Farm Bank~ exclusive agents to satis~~ the Ohio Act’s ~’airly 
onerous licensing and registration requirements, Ohio is ’put’- 

porting to regulate or otherwise affect [the] credit activities’ o~" 
State Farm Bank.’’83 Foreseeing the impracticability that would 
resuk with respect to a federal savings association’s operations if 

it were [:orced to be subject to a patchwork of regulation in every 

state it wishes to operate .... a key argument in the preemption 
debate - the Sixth Circuit noted: 

Were this court to agree with the Superintendent that the 
Ohio _Act may be applied to State Farm Bank’s exclusive 
agents, we would be opening the door to subjecting State 
Farm [Bank and its exclusive agents to fifty separate arid 
distinct licensing and regulatory schemes, ~! with thdr 
own requirements and procedural hurdles. Subjecting 
State Farm Bank and its exclusive agents m such a veritable 
"hodgepodge" of state regulation would not only be unduly 
burdensome, it would also be at odds vdth the very purpose 
behind federal regulation of federal savings associations.84 

Therd’ore, under Reardo,~, state laws are preempted to the extent 
that they purport to regulate or interfere with the exercise d: a 

federal savings assodatio~’s permitted lending powers by regulat- 
ing the activities of independent third parties who act as exclusive 
agents on behalf of the thrift.85 

Additionally, in Rea~lon, the Sixth Circuit found support 
for its holding from several other relativdy recent cases involving 
preemption of state laws, as applied to the activities of federal 
thrifts.86 For example, the court noted that its finding fi3r pre- 

emption was in accord with the First Circuit’s 2007 decision in 
SPGGC, LLC v. Ayotte, a case that dealt with the ability of a state 

regulator to regulate the conduct of’both a national banlds and a 
federal thrift’s third-party agents with regard to girl card sales.87 

In citing consistency with $~/@re,~ and Ayotte, the court in Rea> 

don [bund the Ohio Superintendent’s argument distinguishing 
be~veen the federal thri~ and its employees arid subsidiaries @om 
third parff exclusive agents to be unpersuasive, and noted that, 

"[a]s with the use of agents to sell bank-issued gi~cards in 
~’edera] law provides State Farm Bank with the authority to del- 
egate the task of soliciting arid marketing its mortgage products 

to exclusive agents."88 As the court noted, such distinction may 
be "too formalistic" and, as demonstrated in the preemption cases 
discussed herein, the questkm wkh regard to whether a state law 

should be preempted should not be whom the state law regulates, 
but rather, against wha~ activig~ it regulates.89 



THE CURRENT JUDIC~AL A~D LEGISLATIVE 
PREEmPTiON BATTLEHELD 

Ao C**omo Dedsim~ 
As the preemption debate escalated in 2008 and 2009 amid 

allegations of mortgage and credit card lending abuses during 
the financial boom, national banks and ~he OCC received a 

significant and, by all accotmts, t~nexpected surprise on the pre- 
emption issue f)om an unlikely source: the U.S. Supreme Court. 
[n ()uo~o z~ (2~ead~g ~o~se Association LLG the Court revisited 

~he preemption issue as it applied to the New h~}rk state a~torney 
general, who sought certain non-public information "in lieu of 

[a] subpoen2’ fi’om national banks to determine vd~ether they 
had violated New >)rk’s fair lending laws.90 In the courts bdow, 

the District Court enjoined the attorney general from enforcing 

state [5ir-lending laws ~hrough demands for records or judici~ 
proceedings, and the Second Circuk affirmed, citing the preemp- 
tive effect of ~he NBA and OCC regulations.9~ In its review of 

Cuom< the Court reversed its long standing judicial support for 
the preemption doctrine i~ the context of the OCC~ visitoriM 

powers, ruling that state attorney generals are not preempted 

by i?deral banking laws fi’om bringing lawsuits against national 
banks fi3r violations of state Fair lending and consumer laws.92 

C~aomo was the first U.S. Supreme Court case involving 
issues of NBA ~:ederal preemption since ~atte~x. As settled in 

~atter;, the Court recognized that the NBA grants OCC, as part 
of its supervisory anthork> visitorial powers to audit the books 
and records of national banks and their operating subsidiar- 
ies, largely to the exclusion of other state or ~:eder~ entities.9~ 

However, in revisiting the %isitorial powers" issue again, (2uomo 

raised a different issue - whether the OCC’s regulation intending 

to preempt state law enfi)rcement can be upheld as a reasonable 
interpretation of the NBA.94 The Court noted that the OCC 

reasonably interpreted the NBA’s %isitorial powers" term to 

include "conducting examinations [and] inspecting or requiring 
the production of books or records of national banks," when the 
state conducts those activities as supervisor of corporations.95 
The Court made the distinction that vd~en: 

a state attorney general brings suit to enfi)rce state law 
against a national bank, he is not acting in the role of sov- 
erdgn-as-supervisor, but rather sovereign-as-law-enforcer. 
Because such a lawsuit is not an exercise of "visitorial 

powers," the Comptroller erred by extending that term 
to include "prosecuting enforcement actions" in state 
courts.96 

Specificall> in finding that there was some ambigui~~ in 
the NBA’s term %isitorial powers" under 12 U.S.C. ~ 484(a), 
the Court partially invalkiated the OCC’s visitorial powers 

rule - concluding that while the OCC regulation was a reaso~- 
able interpret=ion of the NBA to the extent that it referred to a 

state soverdgn~ supervisory power over national banks, or lack 
thereo( the OCCs interpretation of its exclusive visitorial powers 

to include prosecuting enforcement actions was not a reason-- 
able interpretation of Section 484.~7 Accordingl> the Court 

in C~:omo made clear that the NBA does not prohibit ordinary 
enforcement of state law.98 

~n clarifying that the term "visitorial powers," as used in 
Section 484 of the NBA, only re~:erred to the OCC~ exclusive 
authority m examine and supervise national banks, as opposed 

to the authorky of the states to investigate and enfbrce state 
laws against national banks, the Court’s deciskm dram=ically 
impacted the ongoing preemption debate in ~vor of the states.99 

For o~e thing, the Cz~omo decision clarified ~ha~ a distinction 

exists between a sovereign state~ visitorial powers and its enforce- 
me~t power, a~d ~ha only viskori~ powers are preempted, i.e., 

states are permitted to enforce their own laws that "are not con- 
trary to, or expressly preempted b> federal lax~z’’~°° 

B. The Proposed CFPA 
The Obama administration lost no time reacting to the 

Cuomo derision, with the U.S. Treasury Department introducing 
legislation the very next day to accomplish the administration’s 
goal of establishing a Consumer Financial Protection Ageng 
(CFPA).~°l Among other t~atures of the CFPA, the Obama 

administration’s proposal noted that the agency’s "strong rules 
would serve as a floo~; not a ceiling. The stxes should have the 
abilig to adopt and enforce stricter laws for institutions of all 

types, regardless of charte~; and to enforce ~:eder~ law concur- 
rently with respect to institutions of all types, also regardless of 
charter.’’]°~ In the ensuing months, both the Senate and House 

of Representatives in the Congress introduced their own propos- 
als for financial regulatory refBrm that inclt~ded the establish- 
ment of~he CFPA, or a variation of such agency.1°3 

With the timely rationale of"codifying" the Cz~omo decision 
and addressing lendi~g abuses, ~he CFPA legislation would, by 

all accounts, gut f)deral preemption by ensuring that state attor- 
ney generals and other sta~e regulators are not prevented from 
enforcing s~ate consumer laws against national banks. Further, 
the House bill also makes clear ~hat sm~e consumer laws would be 
preserved and thus not preempted to the extent a state law affords 

consumers greater protection than the protection provided by 
federal law.x°4 The bill a~so gives sta~es ~he collective power to 

have the CFPA issue a notice of proposed rulemaking whenever 



a majority of the states has enacted a resolution in support of the 
establishment or modification of a consumer protection regul> 
tion by the agency:~°5 

Signif~cantl> the CFPA legislation includes proposals m: 
Make the CF~% responsible ~br rulem&ing, examination, 
and engorcement of ~nancial institutions tha provide 
consumers with f~nancial products and services.~°6 

Transfer the rulem~ing authority and consumer ~h~anci~ 
protection ~hnctions o~ the Federal Reserve and other 

f~deral banking agencies under the existing consumer 
banking laws to the CFPA.~°7 

Provide the CFPA broad rulemaking authority to address 
unfair, deceptive and abusive acts and practices that the 
agency identifies in the future.1°8 

Allow the CFPA to examine bank and nonbank institu- 

tions ~or compliance with the consumer banking laws 
and CFPA regulations and to enGrce violations of those 
standards.~°9 

The proposed CFPA has atracted controversy and opposi- 
tion from both members of Congress and the banking industr> 

and has been criticized as being too heaW handed and likely to 
result in significant and redundant regulaory burdens.~° The 
CFPA~ establishment is possible, but by no means certain in its 

Many in Congress are not sure what course to ~31low in 
resolving the preemption debate. Certainly legitimate concerns 
exist about chronicled abuses in recent years that lead to the con- 

dusion that federal banking regulation has not been aggressive 
enou01 in protecting consumers,x~ This view is tempered by 

concerns about the prospects of unleashing a fifty-state patch- 

work of new regulaion on national banks and feder~ thrills that 
would significantly increase regulatory costs and liabilit> and 
drive up the cost or’bank products and services to consumers.~2 

What is the solution? It is time f~r a legislative commitment 

to uni~brm state and federal banking regulation. The crux of the 
continued debae between federally chartered institutions and 

the states should be understood Gr vd~at it is: a mutual plea £or a 

level playing field. For national banks and f~der~ thrills, there is 

a concern that multi-state banking operations not be submerged 
in a grueling regulatory slog through fifty separate state regula- 
tory kingdoms in addkion to the federal framework.~ For the 

state chartered banks, there is a correlative concern over theh" 

abi~ig~ to e~ciently operate on a multi-st=e basis wkhout being 
subject to conflicting state banking and consumer laws in each 
jurisdiction.t14 As ~:Or consumer groups, they seek a uniform and 

e~ctive system of consumer protection laws applicable to all 

banking and other lending institutions. 
~n harmonizing ~edera[ banking regulatkm, however, many 

significant areas of regulaio~ remai~ fragmented. For example, 

there are still wide gaps in key areas of federal bank regulation 
related to: 1) permissible corporate structures, powers, and activi- 

ties fi)r banks, their parent companies, and affiliates; 2) interstate 
branching; 3) lending and consumer protection laws; 4) de novo 
bank chartering standards; 5) merger and acquisition of control 

standards; 6) trust and fiduciary laws; 7) aff~liated transaction 

rules; 8) bank charter, bDlaws and other corporate governance 
matters; 9) management compensation standards; and 10) regu- 

latory reporting obligations, to name a ~v~ 
The lack of gederal uniformity results from a complex mix 

of histor> economics a=d politics related to the devdopme=t 

of the banking industry in the U.S. The result ha.s been a frag 
mented depository institution regul=ory structure, and a wide 

array of st=e and ffedera[ banking charters existing in the U.S. 

As Congress has recently recognized, the ~}agmented regula-- 
tory system tha i=dndes muldple f~deral banking regulators 
has not on]y become antiqu=ed, but also was likely one of the 

contributi=g causes of the worst flnancial crisis since the Great 
Depression.~ 5 

Clearl> another compelling reason for uniform banking 

regu[atkm has been the recognkkm of"regulatory arbkrage," i.e., 

the competition among bank regulators to cause banking institu-- 
riots to come to, or stay i~, their respective regulatory jurisdic- 

tions. At times, this competition has resulted in a downward 
spir~ of effective regulaion accompanied by a roaring economy 
that hid business and regulatory deficiencies in the system.116 

Accordi~gl> in considering the reform of the regula- 
tory structure and proposed consolidation of agencies tha 
regulate banking institutions, it is important to also consider the 

advantages .... and need .... for a trend towards uniform banking 
regulation. Fhe question is clear: at this juncture, why should all 
depository i~stitutions, their parent companies, and affiliates not 

be governed by the same banking laws? 
Furthermore, at the stae level, the complex web of banking 

and consumer laws of the fifg" st=es similarly pose a substantial 

regulaory compliance burde~ - and risk- for both f~der~ and 

state chartered banks operating on an interstate basis. With many 
states having different and, at times, antiquated statutes, state 



banking laws significantly raxnp up regulatory compliance costs 
as soon as a bank crosses state fines.1 ".,’7 This state system is a 

throwback to a bygone era where banks could not branch across 

state lines, and thus, had to deal with only one set off banking 
laws. That is obviously not the case toda3~ [n the conte= of a 

modern wodd off interstate banking, an increasingly consolidated 

U.S. banking industr> and the increasing entry of ~breign banks 
opera~ing in the U.S. in recem years, the peccadilloes and con- 

flicting regimes of the various state banking laws pose burden- 
some, unnecessarF and a~ times conflicting compliance burdens 

on banks operating on an interstate basis, often even conflict- 

ing with federal banking regulation. Furthermore, regulatory 
arbitrage between states and the f~deral government has clearly 
posed risks m the financia~ system as well In other words, this 

fragmented system simply ~ils ~o provide a unified, effective and 
modernized system of banking regul=ion. 

The idea of uniformky i~ banking regulation is certainly 
nothing new. As to the federal banking laws, through legislative 
changes, all banks in recent years have become increasingly sub- 

ject to a wide array of uniform banking laxvs. For example: 
The "I?uth in Lending Act,~s the Home Mortgage 

Disclosure Act,~9 the Re~ Estae Settlement Procedures 
Act,~2° the Equal Credit Opportunity Act,~2~ the Flood 

Insurance Act,~22 the Fair Credit and Charge Card 
Disclosure Act,~23 the Fair Credit Billing Act,~24 the 

Fair Housing Act,~25 the Home Equig Loan Consumer 
Protectkm Act,~26 the Fair Credit Reporting Act;127 

and the recentIy enacted Credit Card Accountability 
Responsibility and Disclosure Act of 2009~28 (all address 

significant consumer protection standards and disclosure 
requirements applicable to dl banks); 

" The Community Rdnvestment Ac[129 (provides stan- 

dards fbr all banks regarding theh" lending obligations i~ 
the k3w-to-moderate income communities they serve); 
The rdbrm legislation resulting from the S&L crisis in the 

late 1980s and early 1990s established uniform capital, 

affiliated transactions, powers, activities, and enforcement 
liability and penalties fbr all banks;1 ~0 

The Gr~m-Leach-Blildy Ac~I~ (uniform s~a~dards for 

permkting the parent companies and affiliates of banks to 
engage in a broad range of securities, insurance and other 

financially rda~ed activities); 
Check 21,1~2 the Electronic Fund "I?ansfer Act,~ 
erM deposk insurance rules,~:~4 and the Truth in Savings 

Act; ~ 3 5 

Rules governing troubled ba~ks, h~cluding ~he promp~ 
corrective action,~3(’ indemnification and goklen para- 

chute lhnitations,I~7 ~roubled condition, ma~ageriM and 
operational safety and soundness standards,1~8 safeg~ 
and soundness compliance plans,139 conservatorship and 
receivership14° and fitiled bank resolution rules;~41 

¯ The Bank Secrecy Act,142 USA PKT~OT Act14~ and 

U.S. Department of the Treasury’s Of}~ce of Foreign 
Assets Control rules144 governing anti-terrorism and 

money laundering regulations; 
12 U.S.C. ~ 1831d (authorizing state banks to export 

home state interest rate on loans in pad materia with the 
n=ional bank authoriV under 12 U.S.C. ~ 85); and 

¯ Federal anti-trust laws relating to bank mergers,145 man- 

agement interlocks restrictions,146 and bank securky 

procedures. 147 
Shnilarl> the ~dea of uMfbrmity among sca~e laws is noth- 

ing new. For over 117 years, the NationM Conference of Com- 
missioners on Uniform State Laws (NCCUSL), an organization 
composed of lawyers, academics and jurMs appointed by each 

state, exists fbr the prhnary purpose of promoting uniformity 
in state laws and to "reduce the need for ... businesses m deal 
with cliff)rent laws ~ they move and do business in different 
states.’’148 The NCCUSL over the years has made an enormous 

contribution to national legal uniformiD~ draf}ing unifbrm state 

codes in many significant areas of corporate, commerdM and 
t%andal law that have been widely accepted and adopted by 

states. These efforts include, among other things: 
¯ The LJni~rm Commercial Code;149 
¯ The Uniform Securities Act;~ 50 
¯ The Uniform Probate Code; 
¯ The Uniform ~l;"ust Code;~52 and 
¯ The UniGrm’Ikansfers to Minors Act.~53 

The foregoing and many other model codes adopted by the 
NCCUSL have often seen widespread acceptance by the states. 

However, it is time for the states to adopt a Uniform Banking 
and Consumer Pro~ecdon Ac~ (UBCPA), wkh ~he dual goals 

of 1) creating a uniform system of st=e banking regulaion and 
2) achieving total uMfbrmig wkh federal banking laws. The 
interstate nature of our modern (tW banking system s~rongly 
calls for a UBCPA to serve the best interests of both banks and 

CO ns Ulile 



There are no easy solutions m the preemption debate. If 

the issues were that easy to solve, they would have been solved 
~rea@ Bu~ suNce m say, Congress, ~he ba~king ~ndus~r5 

sta~es, and consumer groups are a~ a ~)rk in ~he road on ~he pre- 
emption issue and should look for ways ~o agree on how ~hey can 
~ake ~he same path. Congress shouk] take s~eps m complete 

task of harmonizing ~he federal and state banking laws so tt~at 
depository institutions and their parent companies are subject to 
the same rules. This should be viewed as a logical culmination of 

the many legislative steps that Congress has taken over the years 

to move forward wkh a level regulatory playing field for banks. 
This approach will be key to resolving the preemption debate 
and the continued charges of regulatory arbitrage bem~een state 
and ~?deM banks and their regulators. Similarly, the states, the 

NCCUSL, and state banking regulators should take steps to 

adopt a UBCRA. These suggestions will hopefhlly better protect 
consumers, facilitate interstate banking and, by finaNy cre=ing a 

level regulatory playing field ~br ~1 banking institutions, creae 
the best conditions for a safe and sound----and profitable--banD 

ing industry< 
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Goldman Sachs settled the SEC ABACUS case on July 15, 2010, agreeing to pay 

$550 million, most of which went to the alleged victims. This was the largest fine ever 

imposed by the SEC on a Wall Street firm, but was generally viewed as a victory for 

Goldman because pundits had been predicting a fine of $1 billion or more. The $550 

million constituted only fourteen trading days of profit for Goldman in the first quarter of 

2010. The SEC agreed as a part of the settlement to drop its intentional fraud charge and 

Goldman admitted only that it made a "mistake" in not disclosing Paulson’s role. The 

SEC also agreed not to bring other cases it had under review against Goldman 

The Dodd-Frank act that was passed on the same day that the Goldman case was 

settled added a provision to cover the SEC’s claim in that case by prohibiting conflicts of 

interest for one-year on the part of underwriters or placement agents of asset-backed 

securities, including synthetic CDOs. 



Dodd-Frank 

The Obama administration threatened to seek a repeal of the insurance industry’s 
exemption from the antitrust laws under the McCarran-Ferguson Act in retaliation for the 
industry’s opposition to his healthcare program. The Treasury Department also 
recommended in 2008 the establishment of a federal insurance regulatory structure and 
the creation of an optional federal charter for insurance companies. This structure was to 
be similar to the dual-chartering system for banking. An Office of National Insurance 
within Treasury would oversee this federal regulatory structure. Treasury also 
recommended that Congress establish a Federal Office of Insurance Oversight within 
Treasury to establish a federal presence in insurance for international and regulatory 
issues. Department of the Treasury, Blueprint for a Modernized Financial Regulatory 

Structure 126 (March 2008). 
Dodd-Frank did not adopt these proposals. Instead, it created a new Federal 

Insurance Office (FIO) in the Treasury Department that is to monitor all aspects of the 
insurance industry and to identify any issues that could pose a systemic risk to the 
industry or to the financial system as a whole. The FIO may also recommend that the 
Financial Stability Oversight Council designate an insurance company for regulation as a 
non-bank financial company. Dodd-Frak also requires this office to monitor whether the 
poor have access to affordable insurance. Excluded from the jurisdiction of the FIO are 
health care insurance, certain long-term care insurance and crop insurance. The FIO may 
preempt state laws that discriminate against foreign insurance companies, but substantive 

state insurance regulation is otherwise preserved. 
No State other than the home State of an insured may require any premium tax 

payment for commercial purchasers of non-admitted insurance, i.e., insurance sold by an 
insurance company domiciled outside the state of sale. Such non-admitted insurers are 

subject to home state regulation only, and surplus lines brokers are subject to home state 
only regulation under certain circumstances. Limitations were also placed on the ability 

of the states to regulate reinsurance from other j uri sdicti ons. 
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Dodd-Frank. 

The Dodd-Frank act requires CDO originators to retain an interest in their 
securitizations, up to 5 percent. "Qualified residential mortgages" were exempt from this 
risk retention requirement. Such mortgages may not allow balloon payments, negative 
amortization, prepayment penalties, interest-only payments, and other features that have 
been demonstrated to exhibit a higher risk of borrower defaults. 



From: 

Sent: 

To: 

Subject: 

ro~nne.birkel@thomsomeuters.com 

Monday, July 26, 2010 1:08 PM 

Broome, Li s~ L <lbroome@ema]l.unc.edu> 

RE: Question atx)ut page plmats tbr new edition of Regulation of Bank Fina~cial Service Activities 

Professor Brools]e, 

It’s good to hear from you and I hope you are having an enjoyable summer. 

All sounds good below. 

We w~il need h~m~ copy of a~ inserts that ~ppei~r on the dis]~. You can h~ve more them J h~sert per p~ge. Your numbering system sounds good. 1.-~; J- g etc. 

Many limes authors w~lf dei~ver more [han 1 ir~sert per page by designation to chapter and pfant page: 1-12; 1-35; etc. 

Either way is fine wi[h me. 

Roxy 

F~m~ Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Se~t~ Monday, July 26, 20~0 ~2:02 PN 
T~ BirkeJ, Roxanne (Legal) 
Subjeet~ Question about page plants for new edition of Regulation of Bank Financial Se~ice Activities 

Hi Roxie- 

Jerry Markham and I are preparing our changes for the 4th edition of our banking law casebook. I have the plant pages for the book and will return them in 

accordance with the directions. Because of the new financial services law, we have a number of inserts. 

J want to be sure that we are doing this in the best way possible. Here’s what I had planned. If something else works better, please let me know. 

We’ll make short changes on the page plants and then if there is a longer insert, we’ll include a disk with a separate file for each chapter (there are 14 chapters in 

all) and a numbering system for inserts like 1-A for the first insert in Chapter 1, 1-B for the second insert, etc. 

Do we include a hard copy of the inserts too? Should each insert begin at the top of a page or can there be two inserts on the same page (even if separated by 

several pages on the plant pages). 

If you’ve got a preferred system for handling this, just let us know. 

Thanks. 

Llssa 

::.~.~ lissasi95000 
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Broome, Lis~ I <lbroome@emaJl unc edu> 

RE: Queslion atx)ut page plmats tbr new edition of Regulation of Bank FinaJ~cial Service Activities 

Yes----that is correct~ 

It tells the user what chapter and page number. 

Roxy 

Frora: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent: Monday, July 26, 2010 12:13 PN 
Te~ Nrkel, Roxanne (Legal) 
Su~ject~ RE: Question about page planN for new edition of Regulation of Bank Financial Se~ice Activities 
Thanks, Roxy. t-:].2, 1-JS w~th the second number being the p~ant page sounds Hke ~t wouM be a better way to go. Then, ~ assume that at page 12, ~ wouM write 

"insert 1.-~.2" ~n the margin and then on the ~naert, h: ~vou~d ~ust say 1-12 to ~dentify ~t (and not add h~fo ii~e "To be h~serted after ~.st paragn~ph on page ~.2"). 
Lbsa 

From: roxanne.birkel@thomsonreuters.com [mailto:roxanne.birkel@thomsonreuters.com] 
Sent: Monday, July 26, 20:[0 :[:08 PM 

To; Broome, Lissa L 
Subject; RE: Question about page plants for new edition of Regulation of Bank Financial Service Activities 

f,’rofessor Broorne, 

It’s good to hear from you and I hope you are having an enjoyable summer, 

All sounds good below. 

We will need hard copy of ali ina~:_mts that appear on the disk, You (:an have m.:_~re than 1 insert per page, Your numbering system sounds good, ~.-A; 1-43 etc, 

Many tknes authors wH~ de~w~r more than 1 h~sert per page by designa~:~on to chapter and ph~n[: page: 1-12; 1--35; etc. 

E~ther way ~s 

Roxy 

E~m= Broome, Lissa L [mailto:lbroome@email.unc.edu] 
$eat= Monday, July 26, 2050 $2:02 PN 
Te: Birkel, Roxanne (Legal) 
Sabject= Question about page plants for new edition d Regulation of Bank Financial Se~ice Activities 

Hi Roxie- 

Jerry Markham and I are preparing our changes for the 4th edition of our banking law casebook. I have the plant pages for the book and will return them in 

accordance with the directions. Because of the new financial services law, we have a number of inserts. 

I want to be sure that we are doing this in the best way possible. Here’s what I had planned. If something else works better, please let me know. 

We’ll make short changes on the page plants and then if there is a longer insert, we’ll include a disk with a separate file for each chapter (there are 14 chapters in 

all) and a numbering system for inserts like 1-A for the first insert in Chapter 1, 1-B for the second insert, etc. 

Do we include a hard copy of the inserts too? Should each insert begin at the top of a page or can there be two inserts on the same page (even if separated by 

several pages on the plant pages). 

If you’ve got a preferred system for handling this, just let us know. 

Thanks. 

Llssa 
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Chart from page 107 

Regulation of DepositoD, Institutions!i 

Type PrimaD7 Regulator Federal Regulator 

Commercial Banks 

National 

State Member 

State Nomncmber 

Savings Associations 
and Savings Banks 

Number 

1 ,~26694 

8_3488 

4,409785 

occ 

State 

State 

OCC 

F~DIC 

Federal 701,7~ OTS OTS 

State Savings ~8~. State OTS 
Associations 

State Savings Banks 40__8_~.~ State FDIC 

Credit Unions 

Federal 4,7145,189 NCUA NCUA 

State 2.,.~}.(~ 3,773 State NCUA 

Table 

Sources:-FDIC Statistics on Banking, available at <www2.fdic.goyii@spi~nd~g:~sp> 

242, 2010~); OTS: 2009 Fact Book, availabIe at 
<http:iiwww.ots.treas.govi files/481165.pdAvww.ots.treas.gov> (OTS Actk,e Ip~titutiop~ 

~ (as m" <,~, !2, 2006Dec. 31. 2009); NCUAA 2009 Yearend Slalistics for 
Federally insured Credil Unions 

<http:ffwww.nctm.7oviResourcesl~epo~tstslatis{icsJSearend2OOg.pd:D- (as o:[Oec. 3 I, 
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Sent: 

To: 

Subject: 

Attach: 

becky.lyksett@thomsonreuters.com 

Monday, August 9, 2010 1:59 PM 

Broome, Lissa L <lbroome@email.unc.edu>; markha~nj@fiu.edu 

Regulation of Bank Financial Service Activities 4th Ed. 

FAXAUTH.doc; EXPECT.doc 

Dear Professors, 
We have received your manuscript and have begun production work on your Regulation of Bank Financial Service Activities 4th Ed. The current 
production schedule indicates that we should be sending out revises to you around August 24, 2010, and they would then be due back to me by 
September 14, 2010. Please let me know if there is a problem with this schedule. 
I have attached a document that may be helpful to you during the production process. The second, the faxauth, updates your shipping address. 
Please complete the faxauth document and email or fax it back to me. 
We will prepare the table of cases. V~/]II there be any other tables you may want in theis publication? All front matter will be sent to you for approval 
when composed. Will you be providing the index? 
I look forward to working wth you. If you have any questions or concerns, please feel free to call me at 651-687-4198 or email me at 
becky.lyksett@thomsonreuters.com. 
Sincerely, 
Becky Lyksett 



Y:kEaganAnalyticalTeamS\Lead Editor~Forms - Lead Editor 

FAX TO: [INSERT NAME HERE] 
Analytical Law 
Fax number: 651-687-4552 

Your Name: 

Address where you prefer receiving packages: 

Your phone number: 

Your fax number: 

Your email address: 

List of days you will be unavailable during the production process (summer vacations, 
etc.): 

List the phone number and fax number where you can be reached during this time: 

Who will be the main author contact for this proj ect (if multiple authors)? 



Y:kEaganAnalyticalTeamS\Lead Editor~Forms - Lead Editor 

What to Expect 

You will usually have the opportunity to review two rounds of proofs: first proofs, called 
revises, and corrected proofs, called final page proofs. Supplements, pocket parts, and selected 
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The Summary and Table of Contents ("Outline" for Nutshells), and Table of Cases, will 
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either approximately 10 days after we receive the final pages back from you or with one of the 
sets of proofs that you will receive. 

Revises 

Corrections to the revises should be printed in legible, distinct ballpoint pen on the master 
set of revises. Return the master set of revises and the original manuscript. The duplicate set is 
for your reference. 

Please limit your corrections to those necessary to maintain the accuracy of your 
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expensive to make and, more importantly, will delay publication of your book. 
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From: 

Sent: 

To: 

Subject: 

Attach: 

KiN, Satish M. <smkini@debevoise.com~ 

Wednesday, August 18, 2010 9:46 AM 
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Hi Lissa, 
Nice 1o hear from you - I hope your summer has gone well and thN you are ~ady for ~he new school year. 

I am attaching two articles that I’ve written wi~h my colleague, Tom VVyler. We thought tha~ these might be helpful ~o you but, if noL let us know. We may be able 1o see if we 
have other pieces. 
I believe both of the attached articles have been published in outside journals, and we’d like to make sure we obtain the right permission, should you feel that these are helpful 
to your efforts. Please let us know. 

Warm best wishes, 
Satish 
Satish Kini 
Debevoise & Plimpton LLP 
202-383-8190 

From: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent= Wednesday, August :t:t, 20:1.0 9:30 PM 

To= KiN, Satish M. 
Subject= Data Security Article? 

Hi Satish - Have you written anything lately that gives a good overview of the state and federal legislation/regulations relating to data security issues that banks 

might encounter? I am working with Jerry Markham on the 4th edition of our Banking Law casebook and we’d love to include something that is up-to-date and well 

done. 

If you have something, I would appreciate you sending it along (in a word file if possible) with a statement that we have your permission to reprint it or an edited 

except. 

Thanks so much. Hope you’re doing well. 

Lissa 

:: ~:~:; :: lissasig5000 



Although other legal and regulatory issues, ranging from financial reform to executive compensation, have 
firmly grabbed the spotlight, the stealth issue for 2010 may well be data security and privacy. Indeed, a 
broad class of businesses will face an array of new privacy obligations as a result of new requirements 
adopted on both the federal and state levels. In addition, Congress is actively considering new data 
privacy legislation that would, among other things, require firms to notify customers in any instance of a 
data breach. 

On the regulatory front, several new federal privacy rules go into effect this year. By June 1, 2010, many 
financial institutions and creditors will need to adopt written programs, pursuant to the Federal Trade 
Commission’s ("FTC") "Red Flags" rule, that are designed to identify, detect and respond to "red flags" 
of identity theft. By that same date, securities broker-dealers, investment advisers and other entities 
registered with the Securities and Exchange Commission ("SEC") will need to develop compliance 
approaches under Regulation S-AM, which limits the ability of SEC-registered firms to market customers 
based on data obtained from their affiliates absent a notice and opportunity for customers to "opt-out." 
In addition, banks and other financial institutions now have the option of using a new model privacy 
notice to inform customers about their privacy practices. Firms electing to use the new form notice, 
which was adopted in December by the FTC, SEC, and federal bank regulators, obtain the benefit of a 
regulatory safe harbor. 

At the state level, all businesses possessing non-public personal information about Massachusetts 
residents-whether they are employees or customers-will need to comply with that state’s strict new 
requirements for storing and handling personal information on state residents. Specifically, Massachusetts 
has adopted minimum data protection and safeguard standards applicable to all firms, no matter where 
they are located, that own or license personal information about state residents. As of March 1, 2010, 
firms need to adopt comprehensive information security programs that include technical, administrative 
and physical safeguards for both electronic and paper records. Among the measures required are 
encryption of data stored on laptops, secure access controls to restrict access to records containing 
personal information and reasonable systems to monitor for unauthorized use or access to information. 

Data safeguards also have been the focus of several federal regulators, and failures on the part of firms to 
safeguard client data have drawn scrutiny and enforcement actions. The trend is highlighted by the SEC’s 
cease and desist order, issued in September 2009, against a dually registered broker-dealer/investment 
adviser that failed to safeguard customer data. According to the SEC, the firm "recommended" but did 
not "require" its registered representatives to install anti-virus software on their personal [aptop 
computers, which were used to access the firm’s intranet. The lack of such software-which the SEC 
characterized as a "basic safeguard"-on certain [aptops resulted in a computer intrusion by an outsider, 
who obtained log-in credentials and used them to access customer accounts and enter unauthorized 
securities trades. The SEC cited the firm not only for failing to have appropriate software installed but 
also for failing to follow up on the potential issue, even though it had been brought to the attention of 
the firm’s information technology ("IT") department and reported in a branch audit. In the SEC’s view, 
the firm’s failures evidenced a failure to adhere to "standards of reasonable design" imposed by federal 
safeguards requirements. See In re Commonwealth Equity Services, Securities Exchange Act Rel. 60733 
(Sept. 29, 2009). 

Congress also is considering data privacy legislation. Late last year, the House of Representatives passed a 
bill (H.R. 2221 ) that would, among other things, require all businesses to notify customers if their 
personal information is breached and to implement data protection programs to safeguard against 
reasonably foreseeable vulnerabflities to data. This federal standard, if adopted, would generally 
preempt the various state data breach notice laws that currently exist and, in this regard, may be 
welcomed by many firms that engage in multi-state businesses. The Senate is also considering similar 
legislation and, while the Senate calendar is crowded with many other items, data privacy provisions 
could easily get rolled into other pieces of legislation that are enacted this year. 

In-house lawyers, compliance professionals and IT staffs clearly need to keep up with these developments 
and ensure that their firms’ compliance strategies measure up to the evolving regulatory and legal 
standards. As they consider these different regulatory and legislative developments, these lawyers and 
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professionals may wish to pay particular attention to three key aspects of their firms’ data privacy 
regimes: 

First, they should review how their firms safeguard non-public customer and employee data. As the 
number and scope of data breach incidents multiply, regulators at both the federal and state level are 
increasing the scrutiny they apply to, and the requirements for, safeguarding non-public personal data 
that firms possess. 

As a consequence, firms should ensure that they have adopted appropriate risk-based safeguards and 
controls that encompass industry best practices and make use of available technologies, such as 
encryption and anti-spyware. Firms should ensure that data access is appropriately controlled, so that 
only those employees and others that should be able to retrieve and view data are able to do so. Firms 
also should have policies to govern data destruction and ensure that data and records, once no longer 
necessary, are destroyed in a manner that does not compromise confidentiality and security. 

Second, in-house lawyers and professionals should review how their firms use and share data with 

affiliates, service providers and third parties. As discussed above, the legal regimes governing data use 

and sharing are changing, and firms need to ensure that they use data (for marketing and other purposes) 

only as permitted by federal and state standards, and as disclosed to customers in privacy notices and 

policies. Moreover, firms should confirm that their contracts (with service providers and other third 

parties) contain provisions that require counterparties to take adequate safeguards with respect to 

privacy and data protection. 

Third, in-house counsel and professionals should review their firms’ data privacy policies and notices. 
Policies and notices should accurately describe firms’ data security procedures, controls and uses. 
Financial institutions should consider whether using the model forms developed by regulators, as 
discussed above, would be beneficial-both in light of the regulatory safe harbor and because the new 
model forms help to present privacy policies to customers in a clear fashion. 

In sum, the regulatory and legal landscape for data privacy is changing rapidly. Although these changes 
have not yet garnered much attention, they deserve careful consideration on the part of in-house 
counsel, privacy compliance staff and IT departments. 

Satish t~. Kini is a partner and Thomas S. Wyler is an associate in the Washington, D.C., o[[ice o[ 
Debevoise & Plimpton. 
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Basal Ba k Resil.ieace aad Liq .idivy 
Proposals Coafirm Global 
Paradigm ShiA Toward Ir creased 
Fiaa  dal Regulatory Oversi.gh  

Following the ambitious agenda established 

by the G-20 finance ministers and leaders in 

their September meetings (discussed in more 

det:aiJ in the October 2009 issue o[ this 

publication available at www.debevoise.com), 

the Basel Con"..n"..ittee on Bankirig Supervision 

(the "Basel Committee") in December 2009 

published two proposals: "St:rengt:heriing 

the resilience of the banking sector" (the 

"Capital Proposal"),q which focused 

principally on capital issues, and 

"international framework for liquidity risk 

measurerrlent, standards and monitoririg" 

(the "Liquidity Proposal" and, together- with 

t:he Capital Proposal, the "Basel Proposals") 

The Basei Proposals are in addition to the 

Basel Committee’s "Guidelines for 

computing capital for incremental risk in the 

trading book," finalized in July 2009, which a 

Basel Committee quantitative impact study 

released in October concluded would 

iricrease by two to three times t:he average 

capital requirements of an affected bank~ 

trading book. 

The Basei Committee continues to 

characterize its proposed arid finalized rules 

as largely extensions of, or enhancements to, 

its Basel II Capitai Accord ("Basel 

I--iowever, the actions of the ~-20 ~e~d~ra and 

their r~.g~la_,~r~ since the beginning of the 

financial crisis suggest a more fundamental 

paradigm shift: in t:he underpinnings of 

Basel II, and regulatory oversight more 

generally. Since it:s conceptiori, Basel II has 

sought to balance the desire to promote 

safety and sour’..dr’..ess by prescribing certain 

base capital and risk measures with the 

desire to encourage innovation by providing 

banks flexibility in conducting their activities. 

In that regard, while pillar I (minimum capital 

requirements) sets forth specific capital rules 

pillars II and III rely on supervisory review and 

market sources. As then Federal Reserve 

Board Governor Laurence Meyer stated in a 

speech at: the Bank Administration Inst:itute’s 

Conference on Treasury, Investment, ALM 

and Risk Management on October 15, 2001 

(the "2001 Speech"), while the Basel 

Committee was developing Basel II, "pillar II 

[supervisory review] ~s designed to avoid the 

need to design rules for everything" and 

pillar III (market: discipline)"by harnessing 

market discipline as another form of 

oversight, is also critical to aw)k]ing an 

increase in regulation that would otherwise 

come as orgar-fizat~ons become more 

complex." The Basel Proposals and other 

actions of the G-20 in 2009 demonstrate a 

dramatic loss of faith in the ability of pillars II 

and III to act as inhibitors of risky bank 

behavior. The result: of the fading 

prominence of these pillars was presaged by 

Governor- Meyer in a May 16, 2005 speech at 

the Annual Washington Briefing Conference 

of the Financial Women~ Association, during 

which he stated that "supervisors have the 

choice of either using more invasive 

procedures or relying on market discipline." 

The fact that the Bloomberg Europe Banks 

arid Financial Services Index f:eli 2.7% after 

the Basel Proposals were released provides 

evidence of this loss of faith.~ 

This article does not debate the extent to 

which this change in approach is justified, or 

whet:her rules that may further rein in 

behavior and profitability are appropriate 

with a fragile economic recovery ur’..derway. 

Instead, based on the fact that a paradigm 



Little Ado Abo t 
Recem UoSo Feder  Data Pr va  Devdopme   
by Sadsh M~ 

Over the past decade, Congress and U.S. 

federal regulators have focused extensively 

on mandating the privacy and security of 

corisurners’ personal financial data, As a 

result, since ,,the enactment of the Gramm- 

Leach-Bliley Act ("GLB Act"), the privacy 

provisions of which became effective in 

November 2000, financial institutions doing 

business in the United States have faced an 

everqncreasing array of legal requirements 

regarding how they may use and how they 

must safeguard the non-public pemonal 

information supplied to thorn by their 

customers. 

As of late this trend has continued unabated, 

but it: has not drawn significar..t scrutir..y due 

to the attention devoted to financiai 

rnocternizatk)n anti other reforms being 

considered on Capitoi Hill and elsewhere. 

Indeed, in the last few months, Corigress has 

been actively considering new data privacy 

legislation and federal regulators have issued 

new rules and brought several notable 

enforcement actions for alleged violations of 

federal privacy standards. This recent 

federal governrn.ent activity has addressed 

an exceedir..gly broad array of privacy 

requirements, including the obligations 

applicable to U.S, financial services firms to 

(i) safeguard customer data, (ii) provide 

customers with notices regarding privacy 

policies, (iii) provide notices in cases of data 

breaches, and (iv) refrain from using affiliate 

data for n",arl<etin9 purposes absent the 

provision of a customer "opt-out." Although 

lost in the noise surrounding financial 

modernization, these developments warrant 

consideration, given their significant 

irnportar,,ce to financial services firrns doirig 

business in the United States, 
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Recent UoS. Federal Data Privacy Deve opmems 
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Sa[’eD~ards Requirements 

The GLB~-~c...," + and the rui~s.~ issued 

thereunder by the federal financial regulatory 

agencies and the F .... al Trade Commission 

(’FTC’), essentially irr~posed two se:s of 

privacy obligations on U£. finandaJ 

institutions. First, the GLB Act and the 

agencies’ rules called on financial firms to 

protect the n~curit’~     y and.. confidentiality of 

their customers’ non-public personal 

information and to guard against threats to 

such data. Second, the GLB Act and its 

firms to 

provide customers with notices regarding the 

firms’ privacy policies and, in certain 

situations, to alk)w customers the right to 

opt out of third-party information-sharing 

arrangernents. 

For many years, federal financial regulators 

and the FTC focused principally on the GLB 

Act~ notk:e requirement, ensuring that firms’ 

privacy notices met applicable statutory 

requirerner]ts. As of late, however, regulators 

have intensified their scrutiny of the 

measures taken by firms to safeguard 

customers’ nonpubiic personal ’,~ ¯ t’ ~ 

For example, in September 2009, the 

Securities and Exchange Commission 

("SEC") ’~ss~, ~’ ’~ a notable cease-and-desist 

order against: a dually registered broker- 

dealer / ince~tn~ent advis~ [o failing t~ 

~mplement adequate safeguards. According 

to the SEC, the firm ,e~omm~nd~d but did 

not "require" its registered representatives 

to install anti-virus software on their personal 

laptop computers, which were used to 

access the firm’s intranet. The lack of such 

software -which the SEC ~k ~-~ ~ ~,,arac .... z~u as a 

"basic saf~quarJ" --- on (:ertair~ laptops 

resulted in a computer intrusion by an 

outskJer, who obtained a registered 

represen~awes log-in ~,e ...... ~al~ and used 

them to access customer accoun~.~ and enter 

unauthorized trades~ The SEC also cited the 

firm for failing to follow up on this potential 

security issue, even though it was brought to 

the attention of the firing information 

technology departrrlent and was reported in 

a branch audit. In the SEC~ view, the firm’s 

failures evidenced a failure to adhere to 

"standards of reasonable design" imposed 

by the safeguards requiremerrls of the GLB 

Act.’ 

The SEC was not alone in citing institutions 

for safeguards deficiencies; the FTC has also 

been particularly active in bringing 

errforcement actions for safeguards failures. 

In June 2009, for example, the FTC issued a 

complaint against a r’..on-bank morlgage 

lender for safeguards and other privacy 

deFciencies. According to the FTC’s 

complaint, the lender failed to provide 

appropriate security for the personal 

information it collected and stored. Among 

other things, the firm stored information in 

"(:lear readable text:" on its r’..etwork, thereby 

creating an unnecessary risk to the 

information, provided back-up tapes in 

"clear readable text" to a third-party service 

provider but did not contractually require 

that entity to provide for the confidentiality 

of the data and did not employ sufficient 

measures to prevent or detect unauthorized 

access to personal information housed on 

the firrn’s computer r’,,etworlc~ 

These c ~" .~Eu, FTC and other similar regulatory 

actions serve as an irnporlar’..t reminder to 

U.S. financial services firms that they must 

develop risk-based policies and procedures 

to protect their systems and customer data 

from unauthorized access and intrusion. To 

this end, regulators increasingly expect firms 

to use anti-virus, encryption, and other 

technologies and to remair~ alert: to 

technological developments that both pose 

new threats to data security and offer new 

ways to guard against intrusions. 

Privacy PolicT Notices 

As noted above, since 2001, U.S. financial 

services firrns have been obligated to 

provide initial and annual privacy policy 

notices to their custon"..ers. These notices, 

however, often have drawn significant 

criticism; many consun"..er groups, for 

example, have characterized the notices as 

confusing and, in some cases, misleading 

about information-sharing practices. 

At the behest of Congress, on 

December 1,2009, federal financial 

regulators and the FTC issued a new model 

privacy form? The form, which was devised 

after extensive research and study, is two 

pages long. The first page consists of the 

"key fran"..e" (which provides the context to 

help customers understand the required 

disclosures), a ciisclosure table that ciescribes 

the why, what, and how of a firm’s 

information-sharir~g practices, contact 

information for .’:he firm and, if needed, an 

opt-out box to allow customers to decline to 

participale in certain inforrnatiori-sharing 

arrangements. The second page provides 

addit:ior’..aJ explanatory inforrnation in a 

frequently-asked-questions format. 

Firms are not required to use the new model 

form. However, use of the form provides a 
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safe harbor [or compliance with the GLB 

Act~ privacy notice requirements, and the 

form may simplify d~sclosures ~nd 

compliance approaches for many firms. The 

model privacy form applies to insurance 

companies, since the law directing its 

development applies to any financial 

institutior~ (which includes insurers). As 

required by law, the National Association of 

Insurance Cornrnissioners was consulted in 

its development and the final regulation 

accompanying the model privacy forrn 

includes permissible variations for insurance 

products. 

Data Bseach Noti~catioas 
The seemingly ever-ir’..creash~g number ar..d 

scope of data secudty breaches (at entities 

ranging [rom payment processors and 

retailers to hospitals and government 

agendes) have led many states to adopt laws 

dictating how financial and other firms must 

handle customer data and report on 

incidents of unauthorized access or 

acqddt~on of such data. Over the past 

decade, 44 states have enacted data breach 

notice laws that require firms to inform 

residents of those states and, in some cases, 

government authorities when personal 

information has been compromised. Sorne 

states, such as Massachusetts, have ago 

adopted reasonably detailed informatior~ 

security rules that require encryption and 

other specific measures be taken to protect 

data while in storage and transmission. 

In December 2009, Congress moved a step 

closer to enacting the first: uniform 

federal data security and breach notice 

standards. SpecificalJ}¢ on December 8, 2009, 

the House passed H.R. 2221, the Data 

,-~c~ountability and Trust Act (the "DA~A 

Bill"), which, among other things, would 
establish a nationwide data breach 

notification standard and require any person 

owning or possessing personal data in 

electronic form to notify iridividuals and the 

FTC of a "breach of security of the system ... 

that contair..s such data." An exception to 

the general breach notice requirement would 
exist if the breach resulted in no reasonable 

risk of identity theft, fraud, or other uniawful 

conduct (due, for example, to the use of 

encryptior., or other security methodologies). 

The DA]-A Biil would also require firms to 

develop policies and procedures to identify 

potential data security vulnerabilities, to take 

corrective action to address such 

vuinerabiiities and to adopt processes for 

disposing and permanentiy deleting 

electronic data. 

Heipfuiiy for the many firms that have been 

concerned about the various arid varying 

state iaws in this area, the DATA Bili wouid 

preempt state data breach and inforr’n..atior~ 

security laws. The bill would, however, aiiow 

state attorneys general to bring civil actions 

¯ for violations of the data security arid breach 

requirements. Penalties for such violations 

could be steep; the DATA Bill caps penalties 
at $5 million. 

The DATA Bill moves r..ext to the Ser..ate, 

which has been considering its own data 

security and privacy bill, S, 1490, The 

Personal Data Privacy and Security Act of 

2009 (the "Senate Bill"), The Senate Bill 

would establish new data security 

requirements for businesses and certain 

governrnent agencies and require covered 

entities to notify individuals if their 

computerized personal data is breached. 

The Senate Bill was approved in November 

2009 by the Senate Judiciary Committee 

and, according to press reports, Senate 

Judiciary Committee Chairman Patrick Leahy 

has stated that data security legislation is 

among his top priorities for the new year, It 

remains to be seen, however, whether data 

security legislation will find room on the busy 
Senate calendar, 

A~}]]iate-Marketi~g Reqt~Deme,~ts 
In December 2003, the President s~gned ~nto 

law the Fair and Accurate Credit Transactions 

Act ("FACT Act"). Among other things, the 

FACT Act,e~u,, ~d the federal financial 

regulators and the FTC t:o issue rules 

governing the use of consumer ~nformat~on 

by affiliated firrns for marketing purposes. 

The federal banking agencies and the FTC 

issued their affiliate-marketing rules in 2007 

and required compliance wi~h them in 2008; 

the c ~ ~E~m~w~’ ~ more     slowl%, issuing its 

version as Regulation S-AM in August 2009 

and establishing a June i, 2010, compliance 

deadline.,~ 

The SEC% RequJation S-AM ~arallmis the 

other aFiliate-marketir~g rules issued urider 

the FACT Act and, with certain exceptions, 

generally prohibits SEC-registered entities 

from using "eligibility information" regarding 

a consumer, when such information is 

provided to thern by or, e of their affiliates, to 

make marketing solicitations unless (i) the 
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consumer first is given a reasonable 

opportunity to opt out of the solicitation and 

(ii) the consumer does not, in f:act, opt out. 

Eligibility information is defined to include a 

cor’,,sumer~ transactior’,,al anti account history. 

The opt-out notices required under 

Regulation S-AM may be combined with 

other privacy notices, such as the privacy 

policy notices mandated under the GLB Act, 

discussed above. Unlike in the GLB Act 

context, annual notices are not mandated by 

Regulat:ion S-AM or the ot:her affiliate 

marketing ruies, and opt-out elections must 

be horvored f:or at: least 5 years. 

SEC-reguiated firms will need to study 

Regulation S-AM closely to ensure that their 

affiiiate information-sharing practices either 

compiy with the notice and opt-out 

requirements of the rule or fit within one of 

its exceptions. 

Federal priw~cy standards and requirernents 

continued ~o evolve in the second half of 
2009, and there are likely to be additional 

changes in 2010 as, for example, Congress 

considers creating a new Consumer Financial 

Protection Agency ("CFPA") as part of the 

overall federal financial modernization effort. 

The CFPA may have a role in establishing 

federal pdvacy reqdrements for some firms. 

As discussed above, states also continue to 

forge ahead with additional requirements to 

ensure the safety of their residents’ data and 

to address data breach responses~ Rnandal 

services firms must remain cognizant of these 

rnany developrr~er~ts and ensure that their 

compliance efforts conform to the evolving 

and increasingiy rigorous regulatory 

expectations it’,, this area. ii::i::i:: 
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The passage of H.R. 4173, the Wall Street 

Reform and Consumer Protection Act of 

2009 ("H.R. 4173"), by ,’the U.S. House of 

Representatives in December 2009 has 

significar’,,tly enhanced the prospects f:or 

enactment of comprehensive financiai reform 

legislatiori in 2010. As passed, H.R. 4173 

wouid make fundamental changes in the 

scope and riature of the financial regulatory 

system in the United States. Among the 

most important provisions in this wide- 

ranging biii are those that would create a 

new iegal regime for "resolvin9" systemically 

significant financial c:ompariies. This new 

regime would dispiace the U.S. Bankruptcy 

Code for a non-bank financial company in 

favor of a bank-like resolution mechanism 

and would be supported by a Systemic 

Dissolution Fund to be prefunded by 

assessments on a broad range of large 

financial cocn, panies, The implications of the 

proposed resolution (or dissoJutior’,,)regirne 

for systemically significant financiai 

companies ar’,d their creditors and 

counterparties have yet to be fully 

recognized. 

Backgrmmd 
The rleed for a new resolution or dissolution 

regime for systemically significant financial 

companies has en",,erged as a key topic in the 

discussion of finandaJ reform, particularly in 

respect of the "too--big-to--fail" 

phenomenon. The Treasury Department 

signaled the importance that it attached to 

this element of reform by releasing a 

detailed legislative proposal for the 

resolution authority in March 2009, in 

advance of the other comporients of: its 

proposed reforcn, package. The basic 

Treasury proposal for the new resohJtiori 

authority has been incorporated, with several 

important changes, into H.R. 4173, and some 

version of a new resoiution or dissolution 

authority will likely be included in the 

financial reform legislation that the Senate 

Banking Cocn,,mittee is now drafting. The 

proposal for a new resolution aut:hority 

reflected in H.R. 4173 presents not only basic 

policy issues but also important legal ar’,d 

financial issues that require careful attention~ 

PROPOSED NESOLUI[ON AUrt{ORITY CONI1NUES ON NEXT PAGE 



Policy Implicat~oas 
When t:he Treasury Depa rtrn enl: first 

proposed a new resoiution authority for 

systernicaily significant firiarv,:iai companies in 

March 2009, it stated that its legisiative 

proposal would fili a significant void in the 

existing financial regulatory structure for 

nor>bank financial institutions, a void that 

had been highJight:ed ciurir’..g the recer’..t 

financial crisis. The Treasury Department 

saici that: the events of the financial crisis had 

demonstrated that when a large, 

interconnected non-bank financial institution 

encounters severe distress, there are oniy 

two options for the institution: (i) obtain 

emergency funding from the U.E 

government (as in the case of AIG) or (ii) file 

for bankrupt:cy anti undergo a "disorderly" 

failure that threatens the stability of the 

entire fir’..anciai system (as in the case of 

Lehman Brothers)~ Faced with a choice 

between [:hese [:wo "untenable" optk)ns, the 

U.S. government chose to use the Federal 

Reserve’s lending authority to avoid 

disorderly failures of Bear Stearns and AIG. 

The Treasury Department has now proposed 

[:hat the U.S. govemrner’..t r’..eeds another 

option for- dealing with systemically 

significant: fir’..anciai compar’..ies. This opt:ion 

wouid be in the form of a new resolution 

authority that parallels the speed arid 

flexibility of the resolution authority for 

insured banks under the Federal Deposit 

Insurance Act. The Treasury Department 

initially proposed a resolution authority that 

would allow the Federal Deposit Insurance 

Corporation (the "FDIC") to act as a receiver 

or coriservator for any firm deemed to be 

systemically significant, with powers 

comparable to those available to the FDIC 

for insured banks and with the additional 

authority to provide various forms of financial 

assistance to stabilize the financiai firm. In 

what could be seen in hindsight as a 

pot:ential poJit:ic:aJ rnisstep, [:he Treasury 

Departrnent noted that the new authority 

was modeled on the FDIC’s existing 

resolution authorit:y wit:h respect t:o irisured 

banks and on the Federal Housing Finance 

Agency~ resoJut:ion authority with respect to 

government sponsored enterprises. The 

latter indirect allusion to the conservatorship 

treatment of Fannie Mae and Freddie Mac 

exposed the Treasury Department to the 

crit:icism [:hat its proposal would provk~e a 

source of ongoing federal assistance to a 

company on financial ffe-supporL 

Amendments were made to the resoiution 

proposal in H.R. 4173 to remove [:he 

conservatorship option and to require that 

any government assistance provided as part 

of the process be repaid in fuil only from 

non-taxpayer funds, i.e., from assessments 

or’.. other financial compar’..ies. The language 

of H.R. 4173 was also amended throughout 

to speak in temns of "dissok~tion" rat:her than 

"resolution" in order to reinforce the notion 

that the new authority is an authorit:y to 

iiquidate, not rehabilitate. 

One of the other criticisms of the Treasuryg 

proposal for new mechanisms to regulate 

and to resoive systemically significant 

finar’,cial firrns has been that the creation of 

these mechanisms would have the perverse 

effect of reinforcing t:he "too-big-to-fail" 

phenomenon~ U£. Secretary of the Treasury 

Timothy Geithner has testiFed that: while 

there is no way to eliminate completely the 

"too-big-to-fail" phenomenon, the effects of 

the phenomenon can be substantially 

mitigated if there is an enhanced regulatory 

regime t:hat imposes higher capit:al and other 

prudential requirements on large financial 

firms, and if there is a credible resolution 

mechanism that imposes iosses on 

sharei’..ok=qers and creditors but also allows an 

orderly wind-down of the institution. In the 

words of the Treasury Department, the goal 

of the new resolution mechanism would be 

to minimize the impact of the failure of a 

financial institution on the financial system as 

a whole rather than "simply addressing the 

rights of the inst:itution’s credit:ors as in 

bankruptcy." The potential trade-offs 

between these consideralions have not: been 

fully articulated by the Treasury Department, 

nor are they fully bounded by the language 

of the legislative proposal, 

Although the proposed resolution scheme is 

based on a relatively well-established 

scheme for insured depositor}, institutions, it 

is important to note that the existir’,,g 

resolution scheme in the Federal Deposit 

Insurarice Act has beer’, devdoped and 

implemented for depository institutions and 

has r’..ot been tested in application 

diversified financial companies with a range 

of businesses and structures. This introduces 

a substantial element of uncertainty to the 

operational effectiveness and resiliency of 
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Proposed Resoh tion At th.ority 
(IONIINUFD ~-l~OlVt PREYIOUS I’AGF) 

the new resolution authority, particularly as 

applied to large, complex companies, It is 

likewise important to note that the proposed 

resdutior’, authority, like the existin9 FDIC 

resolution authority for banks, would operate 

essentially as an administrative process and, 

unlike a bankruptcy process, with minimal 

judicial oversight. The FDIC, as receiver for 

a systemically significant cornpany, would 

make decisions about the scope of its new 

authority and the means of implementing 

this authority with only ex post facto judicial 

review. The scope of even this ex post fad:o 

review is unclear under the legislative 

language. However, under any reading of 

the legislative language, the FDIC as 

receiver would have broad powers to deal 

with the finar~cial company. This would 

include the power to sell or transfer all or 

parts o[ the assets anti liabilities of such a 

company to a new "bridge" financial 

cornpany or other third party without court 

approval or consent from creditors or 

counterparties. The FDIC would aiso be 

authorized to discriminate in payment 

among unsecured creditors, if rlecessary, to 

minimize losses or to address systernk: risk, 

provided that claimants that are similarly 

situated receive at least as n"..uch as they 

would have received had the company been 

liquidated under the Bankruptcy Code, A 

parallel provision would allow the FDIC to 

make "additional payments" to a claimant or 

a category of claimants to mitigate serious 

effects on financial stability. PresumabJ~(, the 

source of [ur~ding [:c)r these adciitionai 

payments would be the Systemic Dissoiution 

Funci established to support the r’,,ew 

resoiution authority. 

The treatment of secured creditors ur’,,der the 

new regime also requires speciai attention. 

Although a provision permitting a 20% 

"haircut" on secured claims was modified in 

the final amendment process for kI.R. 4173, 

the bill as passed still permits a i0% 

"haircut" on a qualified financial contract 

with an original term of 30 days or less 

secured by collateral other than LJ.S. 

government and agency securities. 

Interpretive issues for secured creditors may 

also lurk in other sections of the bill, such as 

in the provision that states that the 

succession of the FDIC as receiver "shall 

terminate all rights and claims that the 

stockholders or creditors ... may have 

against the asse~s of ~he covered financial 

company ,,, except for their right to 

payment.,.." In addition to these new 

provisions in the resolution authoritg, the 

incorporation and application of existing 

)revisions from the Federal Deposit 

h~surar~c:e Act will also result in different 

outcomes than creditors could expect in a 

bankruptcy proceeding. For example, the 

existin9 FDIC receivership provisions provide 

(i) ~or authority to repudiate both executory 

and non-executory contracts, (ii) for damages 

generally limited to actual direct 

compensatory damages and (iii) for authority 

to avoid security interests taken in 

contemplation of insolvency. 

Fi.~a,~dal Impli.catio,~.s 
The prospect of the new regime, with rules 

that differ in various respects from those 

applicable under the Bankruptcy Code, will 

likely lead to increased financing costs for 

those financial companies that the market 

perceives as potentially being subject to the 

new regime. There are other provisioris in 

t--I.R. 4i73 that are expressly designed to 

impose higher costs on systemically 

significant financial companies, as for 

example through ir’,,creased capital or 

liquidity requirements, The provisions of the 

new resolution authority may not fall into this 

category’, but they are nonetheless likely to 

have the effect of imposing higher costs 

indirect:iy. In additiori, t:here is one provision 

in the new resolution authority that would 

expressly irrlpose a direct cost on a broad 

range of financial companies, This is the 

provisk)r’,, that requires the establishment of a 

$150 billion Systemic Dissolution Fund 

through assessments on financial companies 

with consoiidated assets of $50 biilion or 

more and financial companies that manage 

hedge furids with $10 billion or more of 

assets under management. Perhaps more 

than any other provisk)n it’,, the new 

resoiution authority, the prospect of a direct 

assessn",,ent has served to concer’,,trate the 

minds of many in the financial sector, The 

prefunding requirement, the methodology 

for assessment and the scope of financial 

companies subject to assessment will all be 

topics of intense scrutiny in the debate over 

the new resolution authority in 2010. ~==##= 

Pau! [,, Lee is a partner in Debe,,oise d’ Himpton 
Lf.P’s New ~brk c,./f~ce. 

cow 





Basel Bank Resi.lience and Li.q  idi  Proposes 

shift (as opposed merely to an extension or 

enhar..cen"..erit) has occurred, t:his article’s 

discussion of the Basel Proposals will focus 

or.. the subst:antial adciitioriai capital and 

liquidity requirements, as well as the 

significant increase in compliance, risk 

management, and systems time and 

expenses, that are likely corn.ing. This article 

will also discuss several of: the significar~t 

ramifications of this heightened regulation. 

For example, this paradigm shift is also likely 

to be relevant to internationally focused 

financial Frms, including insurance 

companies, brokerage firms and perhaps 

even large fund firms, given the new 

international focus on systemically important 

financial institutions as opposed to the 

traditional focus of many of t:he Basel 

Proposals in the U.S. on large, internationally 

active banking institutions. Moreover, given 

the broader application of Basel II outside 

the U.S., and the desire for U.S. and other 

regulatory agencies to prescribe "best 

practices" across all their regulated 

institutiorm at both the supervisory and 

examiner levels, even regional and smaller 

financial institutions rnay feel the 

reverberations ~,f t, ,e G-20 response to the 

financial crisis. 

The Basel Proposals 

The Capital Proposal 

The Capital Proposal asserts that the 

Fnandal crisis became so severe because the 

banking institutions in many countries had 

incurred excessive on-- and off-balance sheet 

leverage while holding insufficient liquidity 

buyers. As a result, banks could not mitigate 

their systemic ~rading or credit losses or 

address the migration of off-balance sheet 

exposures onto their balance sheets. These 

problems were exacerbated by the pro- 

cyclical de-leveraging process after the crisis 

began, and by the interdependency of 

f:inandaJ institutions, 

To address these concerns, the Capital 

Proposal would (i) increase the required 

quality and quantity of the capital base (the 

numerator of the regulatory capital ratios), (ii) 

increase risk-weighted asset assessment for 

certain types of activities (the denominator of 

the risk capital ratios), (iii) introduce a 

leverage ratio as an addition to the risk- 

capital ratios that historically have beer., the 

exclusive capital measure in Basel II and (iv) 

create pro-cyclicality buf~ers and protections 

against interdependency of financial 

institut:ions to address the variation of capital 

levels at various points in an economic cycle 

and the fear of contagion upon the distress 

of any major financial institution, respectively. 

If finalized in its current form, the Capital 

Proposal likely will force many banking 

institutions in North America, Europe and 

Asia to raise significant amounts o[ common 

equity, the most expensive form of capitak 

These proposals also may force many of 

them to exit, or at least significantly reduce, 
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Basel Bank Resilience and Liq  idity Proposals 

their exposure to certain trading, derivatives, 

securities finance and securitization 

operatior,,s. 

Capitat Base. The Basel Committee 

expressed concern thai "innovalive" and 

"hybrid" Tier I capital instruments (often 

designed for tax benefits), combined with 

the fact that regulatory adjustments (such as 

goodwill) are deducted flom general T~er I 

capital rather ~han spedfically from a 

common equity measure, resulted ~n many 

financial ~nstitutions holding common eqdty 

that was as little as 2% of risk-based assets 

before the crisis. Accordingly, the Capital 

Proposa~ seeks ~o simplify and harmonize the 

capital standards (and eliminate subtiers of 

capital) across jurisdictions, and (after 

calibration in the first half of 20i0) to 

establish separate capital requirements for 

common equit}6 Tier 1 capital, and total 

capital Broadly speaking, Tier 1 capital 

would consist only of capital that can absorb 

losses on a going concern basis, while Tier 2 

capita~ would consist only of capita~ able to 

absorb Josses on a "gone" concern basis. 

Tier 3 capital (which supports marke~ risk) 

wou~d be eliminated, as the Basel 

Committee believes that capital to support 

market Josses is no ~ess significant than other 

sources of capital While the Capital 

Proposal [ocuses on stock corporations, it 

notes that the same principles should be 

used when evaluating capital categories for 

non-stock institutions, stating that in "the 

rare cases where banks need to issue non- 

voting common shares as part of the 

predominant form of Tier i capital, ~hey must 

be identical to voting common shares in aJ~ 

respects except the absence of voting 

rights." 

W~th respect to T~er 1 capital, the Capita~ 

Proposa~ would establish separate minima for 

common equity and total Tier 1 capital, and 

the predominan~ form of Tier 1 capital would 

be required to be voting common shares and 

retained earnings._. The common ~auir~, ..y- 

based Tier 1 capital must, arrlorig other 

things, () represent the most subordinated 

claim it’.. a bank~ liquidation, (ii) have 

perpetual principal that is never repaid 

outsk~e oi¢ liquidatior~, (iii) do nothing to 

create an expectation that the instrument will 

be bought back, redeemed or can~eii~d and 

(iv) not be secured or guaranteed by the 

issuer or any related ~nrity. The non- 

common equity--based Tier1 capital rnust, 

among other- things, (i) be perpetual, without 

any maturity date or any incentive to redeern, 

(ii) be callable only after at least 5 years, and 

only then with regulatory approval and 

(iii) provide the ,s~u~., ,,s,l_h the ability to 

cancel distributions at any time, with no 

,ea_rlcdons,- -t ~ imposed on the bank. The 

Capital Proposal expressly provides that 

current Tier 1 capital instrurnerqts with step- 

ups or similar "innovative" or "exotic" traits 

will be phased-out. This phase-out likely 

could disqualify, for example, U.E trust 

preferred securities from Tier 1 capital. 

Further emphasizing the importance of 

maintaining a strong common equity base, 

, e~u,a ~ory a~,j ~,m., ,t~ to be 

made for the most part at the common 

equity, rather than merely the Tier 1 capital, 

level. Notable adjustments include 

(i) ,~ed,~(.l.,n(~ minority interests, currently 

generally included in T~er I capital, from 

cornrnon eqdty, (i~) fully reflecting unrealized 

.x ...... ed in many gains and ~osses, currently ~ ~i, ,~ 

urisdictions from Tier I capital calculations, in 

common ~..q~_y a ,d (iii) deducting g ...... w~l, 

and other intangibles ~presunla~ly in~iuding 

the servk:ing a~sets currently ~nc:luded in T~er 

II in the U.S.), as well as deferred tax assets 

that would only be realized upon future 

profitability of the bank, from common ~.q~l_y. 

The deduction o[ goodwill from common 

equity could be a, g, ,if,cam consideration in 

certain acquisitions. 

Tier 2 capital also would be tightened by 

establishing a single set of criteria to qualify 

as Tier 2 capital, including that the 

instrument (i) be subordinate to depositors 

and general creciitors of the bank, (ii) not be 

secured or covered by a guaranty of the 

issuer or any related entit}4 (~ii) have an 

original maturity of at least 5 years, with no 

~ncent~ve to redeem, (iv) provide the investor 

no right to accelerate the payment, except in 

bankruptcy or i~quidation and (v) not have a 

c:redit-sensitive divk~end [eature. The Capital 

Proposal includes only securities in Tier 2 

capital. As a result, allowance for loan and 

loan losses, which currently is a component 

of Tier 2 capital, would appear to be 

excluded. As to disclosure, the proposal 

essentially requires banks to make public 

their various capital components (as 

described above), as well as capital 

requirements and levels. 

R~sk-Wdghted Assets. As stated above, in 

July the Basel Committee finalized rules that 

significantly raise the capital requirements for 

a bank’s trading book exposures. The 

Capital Proposal focuses on counterparty 

credit risk (’CCR"), which is the risk that a 

counterparty to a transaction could default 

before the final settlement of the 

¯ transactiorfs cash flows. ~ ( .... R transactior]s, 

unlike typical loans, create a bilateral risk of 



Joss.) Derivatives, securities finance and 

securitization activities are a particular focus 

of the Capital Proposal’s CCR-related 

amendments. The Basel Committee 

decided to propose these changes, among 

other reasons, because of its determination 

that during the financial crisis several risks 

were no~ properly captured in the capital 

components of Basel Jl, including that (i) the 

credit worthiness of trading counterparties 

was adversely correlated with volatility and 

exposure to the counterparty (i.e., "wrong 

way risk"), (ii) approximately two-thirds of 

CCR losses resulted from mark-to-r~qarket 

losses due to credit valuation adjustments 

("CVAs"), and t:he current rules account f:or 

default risk but not market value losses short 

()f default:, (iii) securitizations were t:reated as 

having the same risk as similarly rated 

corporate debt instruments, (iv) the close-out 

period for large or illiquld netting sets often 

extended beyond the calculation period and 

(v) large financial inst:itutions were more 

interconnected and interdependent than is 

currently re[iected in Basel II. 

The Capital Proposal contains several 

specific modifications t:o Basel II to address 

these and other concerns identified by the 

Basel Committee. For example, to address 

wrong-way risk, the Capital Proposal 

(consistent with the recently finalized trading 

book rules) contemplates that a stressed 

effective positive exposure be used to 

calculate exposure at default ("EAD")for 

purposes of Basel I1~ For potential CVA 

losses, t:he Capital Proposal would treat: the 

counterparty exposure as the equivalent of a 

bond, resulting in a capital add-on using a 

bond equivalent as a proxy for CVA risk (with 

the notional amount of the bond being the 

counterparty EAD and its maturity being the 

longest dated netting set involved). In 

addition, the Capital Proposal incorporates a 

number of other technical changes that 

increase required capital under the Basel II 

formulae in response to perceived 

shortcomings in evaluating CCR in the 

context of certain risks, including (i) applying 

a 1.25 multiplier to the asset value 

correlation (a) o[ certain regulated [inancial 

firms (banks, broker-dealers and insurance 

cornparfies with assets exceeding $25 billion) 

and (b) of aiJ unregulated financial firms 

(ir’..cluding highly leveraged firms, such as 

hedge funds), (ii) to ensure the suitability and 

sufficiency of collateral under the Internai 

Model Method CIMM"), extending the 

minimum margin period of risk to 20 days for 

over-the-counter ("OTC") derivatives 

(typically having a minimum margin period of 

10 clays) and securities fir’..ancing (typically 5 

days) netting sets if the number of trades 

exceeds 5,000 at: any point during a quarter 

or if the netting sets contain ilJiquid collateral 

or hard-to-replace (e.g., bespoke or exotic) 

derivatives and (iii) enhancing the incentives 

to use central counterparties for OTC 

derivat:ives transactions by increasing the 

assessed capital requirements against such 

exposures if completed on a bilateral basis. 

Like the addition of explicit capital charges, 

the Capital Proposal would also irnpose 

specific additional bank compliance and risk 

management requirements on these types of 

CCR transactions in lieu of the more flexible 

standards currently in place that provide 

substar’..tial discretion t:o the banks. For 

example, the Capital Proposal expands and 

makes more det:aiJed the quantitative 

requirements in Annex ,-I. of Basel II for stress 

testing by banks usir’..g the IMM, requiring, 

for example, monthly exposure stress testing 

of principal market factors, and at least 

quarterly testing of muitifactor stress testing 

scenarios. In addition, the proposal would 
irr~pose more detailed back tes[ing 

requirements (not allowing value-at-risk- 

ba~:~-~d bac, k tesl.i, ,.~ to ...... [:or CCR ..... " ...... <~ substit,~t~-~ 

back testing). The Capital Proposal also 

devotes particular attention to the collateral 

management units of banks using the IMM, 

specifically prescribing the need for such a 

unit and the substance of necessary reports, 

as well as audit, staffing and regulatory 

requirements. Fir’..aJly, the Capit:al Proposal 

provides incentives to ensure that banks do 

not rely on credit: ratings for exposures 

without conducting their own diligence on 

their counterpart:ies. 

Le~’erage Ratio, Early in the Basel II process, 

many assumed that as Basel I1~ sophisticated 

capital and risk management procedures 

were implemented, the simplistic leverage 

ratio that the LJ.S. historically has imposed on 

banks would be phased out. Indeed, as late 

as 2004 ~n hearings before the U.S. Senat:e 

Banking Committee, Alan ¢’,~r~ 

referred to Basel II and a leverage ratio as 

being "mutually exciuslve.’’4 The imposition 

of a leverage ratio on banks worldwide in the 

Capital Proposal thus represents one of the 

clearest reversals yet seen of reliance on 

internal risk models in favor of ext:emally 

imposed, mechanical rules. The Basel 

Committee is introducing a leverage rat:io 

globali}~ to prevent excessive on- and off- 

balance sheet: leverage and the associated 

economic damage resulting from 

de-ieveraging during difficult economic 

periods~ % ensure consistent implementation 

internationa~l}~ the ~everage ratio will be 

implemented in a mariner that takes int:o 

account different accounting principles 

various jurisdictior~s. 

The Basel Committee is focusing on whether 

common equity, or Tier 1 capital, 

preferable for the numerator of the leverage 

ratio, although the Basel Committee "also 

will collect data on total regulatory capital." 

As to the denominator, largely consistent 

with the LJ.S. approach, the Capital Proposal 

generally contemplates that the measure of 

exposure [or the leverage ratio will follow 
accounting principles~ The currently 
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proposed leverage ratio would not allow 

accounting or regulatory netting (including 

for derivatives and repo-styie transactions), 

anti is c:or’..t:emplated t:o irickJde all assets 

considered to be on-balance sheet for 

accounting purposes, such as high quality 

liquid assets, repo-style transactions, 

securitizations (including to the extent 

considered on-balarice sheet under FAS 140) 

and derivatives. Moreover, because the 

Basel Commit:t:ee sees them as a "source of 

potentially significant leverage," the Capital 

Proposal would include certain off--balance 

sheet items, such as commitments, direct 

credit substitutes, failed transactions and 

unsettled securities using a 100% credit 

conversion factor. Finally, the actual leverage 

ratio required will be part: of the 2010 in"..pact 

assessment, including its interaction with the 

risk-based n",easure. 

Procycticali~:y~ The Capital Proposal also 

"pron",ot[es] stronger provisioriing practices" 

to reduce the procyd~cal nature of bank 

lending in the economy. The proposal 

encourages the Internationa~ Accounting 

Standards Board to move to an "expected 

loss approach" tha~ wou~d permit banks to 

make provisions for loan losses based on 

rather than the current "incurred loss" 

approach. The proposal also encourages 

bank, s to adopt an additional capital buffer as 

a "best practice." 

However, the Capital Proposal also expresses 

concern that, rather than engaging in best 

practices, in the recent crisis banks continued 

to pay dividends and make other 

"discretioriary" expenditures of their capital, 

including bonuses, even after their capital 

position deteriorated. The Caph:aJ Proposal 

therefore seeks to limit bank discretion in ~his 

area as well by proposing a framework to 

reduce the ability of banks to distribute 

funds durin9 times of stress, with additional 

constraints coming into effect the closer a 

bank’s capita~ falls toward the minimum 

capital levels. For exarnpJe, under the 

proposed framework, if a bank’s capital falls 

to 50% of the buffer set by the regulators 

above the minimum capital ratios, the bank~ 

capital conservation ratio would be 

mean~n9 that ~n the subsequent year the 

bank could pay out, in the aggregate, no 

more than 40% of ~s earnings through 

dMdends, share buybacks or discretionary 

bonus payments. In addition, the Capital 

Proposal also contemplates adjusting the 

capital buffer range described above 

banl<~ overall credit grows to levels deemed 

by regulators to be "excessive," This 

reduction in credit extension discretion is not 

very ~o ..... te in the Capital Proposal, but the 

Basel Committee committed to "review a 

fully fleshed out approach" in its upcoming 

July 2010 meeting. 

expectect losses over the life of the portfolio, 

regulation-predominant environment, the 

Basel Cornr~l tree published the Liquidity 

Proposal to propose specific, concrete short- 

¯ tern’,, ("Liquidity Coverage Ratio") arid 

ionger-term ("Net Stable Funding Ratio") 

liquidity standards for banking institutions. 

Liquidity Coverage Ratio. The Liquidity 

Coverage Ratio seeks to ensure that banks 

wili have a sufficier’..t ievel of ur’..encurTlbered 

high quality assets (i.e., assets easily 

c:onverted to cash at: no material loss of 

value, and ideally eligible as collateral at 

central banks) over a stressed 30-day perk)d 

by’ mandating that, on a continuous basis, 

the value of such assets held by a bank (the 

numerator) be at least equal to 100% of the 

bank~ estimated net cash outflows (the 

denorTfiriator) durir’,g that perk)d. The basic 

premise is that a 30-day liquidity reserve will 

provk~e the barik and the regulators time to 

respond before the bankg condition 

becomes critical, or to er’..abie it to be 

resolved in an orderly mannen The 

numerator generally would include cash, 

central bank reserves and marketable 

securities reFesenting claims on or 

guaranteed by sovereigns and multi-national 

quasFgovernmental organizations. In 

addition, up to specified levels and subject 

to certain haircuts, the numerator may 

include high grade, plain vanilla r~or>finar’,ciai 

corporate bonds, and covered bonds (Le., 

bonds issued by a bank and subject to 

special supervision designed to protect bond 

holders). 

The Liquidity Proposal 

As recently as September 2008, the Basel 

Comrrfittee addressed Jiquiciity extensively in 

its "Principles for Sound Liquidity Risk 

Management and Supervision.’’s However. 

aiven the Basel c,,~ . ~ ~ ,~,mrn tt .... perception that 

poor liquidity risk management was a 

significar’..t contributor to the financial crisis, 

and further evidencing the change to a more 

As indicated above, the denorrfinator of: the 

Liquidity Coverage Ratio is equal to 

cumuiative expected (:ash outflows minus 

cumulative expected cash inflows over a 

30--day period. For expected cash outflows, 

the Liquidity Proposal details various 

potential sources of liquidity and prescribes 

various levels of expected run-off or other 

outflows that banks must include in their 

c:aJculation. For example, certain stable 

~.,IQU~DII’Y JPROPOSA£S CONTJNUES ON NEXJ PAGE 
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deposits only have a 7.5% "run-off factor," 

unsecured wholesale funding by non- 

financial corporate customers has at least a 

25% run-off factor, committed credit and 

liquidity facilities are expected to cause 

ik]uidit:y outflows o~ bet:ween 10% and 100% 

of the line and asset-backed commercial 

paper; conduits, and securities finance and 

derivative transactions also have detailed 

rules t:hat generally assume significant 

outflows. Notably, at the discretion of the 

local supervisor; the denominator also 

potentially involves off-balance sheet 

contingent funding liabilities, such as 

guarantees and letters o~ credit:, as well as 

nor>contractual obligations that may create 

mat:erial reputational risk. As t:o cash inflows, 

the Liquidity Coverage Ratio also proposes 

specific percentages for expected retail and 

wholesale contractual inflows (generally 

100%), reverse repos and secured lending, 

and other potential sources. 

Net 5taNe Rmd~ng Rat~o~ Whereas the 

Lk~uidity Coverage Ral:i()focuses on short:- 

term stressed conditions, the Net Stable 

Funding Ratio (’NSFR")seeks to establish a 

minimum amount of funding based on the 

liquidity of a bank~ assets and activities over 

a one-year time horizon. In other words, the 

NSFR seeks more fundamentally to 

restructure the components of a bank~ 

balance sheet Like the July 2009 trading 

rules and much of the risk-weighted asset 

discussion of the Capital Proposal, much of 

the ~ocus o~ the NSFR is on nor>traditional 

bank activities, with the Liquidity Proposal 

prc)viding that: "[i]n particular, the NSFR 

standard is structured to ensure that 

investment banking inventories, off-balance 

sheet exposures, securitization pipelines and 

other assets and activities are funded with at 

least a minimum amount of stable liabilities 

in relation to their liquidity risk profiles." As 

with the Liquidity Coverage Ratio, the 

numerator (available amount of stable 

funding, or ASF) must be equal t:o at: ieast 

100% of the denominator (assets and off- 

balance sheet exposures). In arriving at the 

result, the components of the numerator are 

multiplied by percentages depending on 

their category in a table, ranging from i00% 

for very stable funding (e.g., Tier 1 and 2 

capital), to 0% for any liability or equity 

category no.’: specified in the table. 

The denomiriator of the NFSR operates in 

,,the same manner using a ,,table with very 

Pquid assets (e.g., cash, securities with a 

maturity of less than 1 year) havin9 a 0% 

multiplier, gold having a 50% muJtipJie~; loans 

to retail clients with a maturity of less than 1 

year having an 85% multiplier, and aJJ non- 

designated assets having a i00% multiplier. 

As is the case with the Liquidity Coverage 

Ratio, the denominator also includes off-- 

balance sheet assets at the discretion of the 

local regulator. The specificity of the pre- 

asset liquidity changes in the NSFR, along 

with the Liquidity Coverage Ratio, 

demonstrates the granular approach to 

reg@ation that the Basel Committee 

(following the agenda of the G--20) intends to 

adopt going forward. 

Moni~oringo In additk)n t:o the ratios set 

forth above, the Liquidity Proposal also 

would impose additional rnonit:orir’,g 

requirements on affected banking institutions 

and would describe how that monitoring 

must occur. The specified monitoring 

includes metrics to identify contractual 

maturity mismatches, conc:entration of 

funding, and avaiiable unencumbered assets. 

The Liquidity Proposal s[)e(:if:ies that banks 

should calculate these metrics at least 

monthly (more ofter’, during stresseci 

situations), and information on the metrics 

should be publicly disclosed. 

Nmi~9 

The Basel Commit:t:ee published bot:h the 

Capital Proposal and the Liquidity Proposal 

in December 2009, and con",ments ori both 

documents are due by April 16, 2010. The 

Basel Committee plans to conduct 

quantitative impact assessments during the 

first half of 2010 in order to calibrate the 

standards appropriately by the end of 201@ 

(Recent experience with the trading book 

rules, in which a quarititative assessmer~t 

demonstrated that the capital increase would 

be two to three times historicai standards but 

no relief was given in the final rules, provides 

some evidence of: the challenge fir’,anciaJ 

institutions will have reducing the capital and 

liquidity burdens of the Basel Proposals.) 

Implementation of the rubs is then expected 

to be phased-in by the end of 2012. As part 

of the phase-it’,, the Basel Committee will 
consider transitional and grandfathering 

arrar]gemerrls, although the ior’..g transitiori 

period contemplated by some before .’:he 

Capital Proposals were published r’,ow 

appears unlikely. 

Ra:mi:~cad.m~s of., a,~.d a Suggested 
Approach to, the New Regu.lato~- 
E~viro~me:~t 

The capital and liquidity requirements 
directed at particular financial institution 
activities detailed above, together with the 
trading book rules and other actions taken 
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and directed to be taken by the G-20 after 

the crisis, confirm that banking institutions 

now live in an era of increased regulation. 

The previous approach of viewing regulation 

as a complerr~ent to market forces has been 

supplanted by one in which banks must look 

at reguJatk)n as potentiaiJy the single most 

significant driver of their future growth and 

activities. Given this, we conclude with 

several general observations about 

regulatory trends and ramifications for 

financial institutions to consider. 

All "Too-~ig-~o-Fait" Instit~4ions Are Not 

Created Equal- Investment ~ankin9 

Activities in Disfavor 

The U.S. Gramm-.Leach.-Biiley Act of i999 

and similar laws and regulations elsewhere 

fadlitate.-J~c the creatk)ri of large, complex 

financial institutions, which ’ vv.,e seen to have 

a sufficient diversity of revenue streams to 

,-i,~, t in particular sectors of withstand a .... ,,<,n_urn 

the economy. The legislative proposals since 

the finaricial crisis began ~" ~ te.g., in the U.S. the 
potential designation of "systemically 

sigr’,ificarrt" financial inst:itutions t:hat, among 

other things, must hold more capital and be 

subject to more oversight than smaller 

; "t’ "~’~ ,n~_ltud,~ns, as well as a recent U.S. proposal 

to reinstate GJass-Steagall) evidence a strong 

regulatory reversa~ and~’pr~.f~., enc.~ for 

smaller, less complex institutions. 

However, as the Basel Proposals described 

above and the trading book rules that were 

finaiized in July also demonstrate, ~,r~* 

bases of being considered "too big" are 

treated equally. The substantially increased 

capital and liquidity charges for activities of 

the type generally occurring in investment 

banks (s,,_~,,A~, as trading book, securities 

finance, derivatives, arid repo activities) 

strongly suggest that the Basel Committee 

wants to induce banking organizations to 

become more dedicated to traditional 

banking functions. Stated differently, if these 

proposals become effective, a banking 

organization 4 .... ’ c to focus ~ ...... ~lng on these .... n- 

traditional banking actMties likely can expect 

to have significantly~hiah~r. ~a.. p, itai. and 

liquidity" ~’ ;~ ~ ~ ,enu,r~,nenL, aJona with more 

oversight and expenditures for systems and 

compliance, than a more traditional bank 

similar asset: size. Given that investment 

banking activities,e~r~sent~,,,- ~ ~ ~A a sianificant 

percentage of the revenue over the past year 

for many of the larger banking groups, this 

aspect of the new regulatory regime may put 

significant pressure on profits in the near term. 

~dltlcs ~s Local... and Global .. and 

@~coordlnated 

During his 2001 Speech, Governor Meyer 

sought to justify why the Basel Committee 

had been workin9 on Basel II for 5 years 

without significant demonstrable progress by 

expWning that "[a]s in medicine, the first 

principle should be, ’do no harm.’" This 

cautious approach has been superseded in 

the new erivironrner’..t by a desire to 

effectuate change quickly in order- to 

demoristrate action and to ensure the crisis 

does not recur. Whatever the reason, as 

lawn",akers and regulators have raced to 

prescribe new regulatory iimi.tations in areas 

historically left to bank discretion and market 

discipline, the sheer volume of finalized and 

pending iaws and regulations has grown 

exponentially. 

This atmosphere creates a number of 

challenges for the financial services industry. 

For example, less ..than a week prior to the 

publicalion of the Basel Proposals, the LJK 

Financial Services Authority (..the "FSA") 

published its Consultation Paper 9/29 

"Strengthening Capital Standards 3," which 
in turn is based on the EU’s amended Capital 

Requirements Directive. Comments on the 

FSi% proposal are due by March 10, 2010, 

with the new rules expected to apply it’.. 2011. 

Substantively, the FSAg proposal is similar 

but not identk:ai to the July trading book 
rules and the Basel Proposals~ For example, 

unlike the Capital Proposal, the FSA proposal 

would permit capital instruments with "step 

ups" and other incentives to redeem to 

count as Tier i capit:al to a degree, 

Nonetheless, the FSA estimates that its rules 

will necessitate a U.S. $54 billion, or 5%, 

increase in .’:he totai capital held by affected 

banks, with much of that increase occurring 

by 201 I." While it is unclear why the FSA 

chose to promulgate this proposal 

contemporaneously with the more 

comprehensive Basel Proposals (the U.S. 

banldng agencies chose simply to issue a 

press release encouragir~g affected 

institutions to commerrl on the Basel 

Proposals), what is dear is that the need to 

track, comment upon, and (given the short 
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time frame) establish systems to compiy with 

overlapping and inconsistent reguiation will 
prove chaiiengin9 and expensive to the 

industry Moreover, although it was not 

directly targeted at banks, the Japan 

Financial Supervisory Agency~ "Draft 

Blueprint for the Development of 

Institutional Frameworks Pertaining to 

FinandaJ and Capital Markets," published on 

December i7, 2009, further focuses on, and 

thus increases burdens associated with, OTC 

derivatives transactions, secur~t:ies clearing 

and settlement systems and their operators. 

In addition, in the United States rules have 

recently been put into place limiting 

overdraft and credit card fees, thereby 

reducing bank revenues, that are likely to be 

effective at the same time that the Basel 

Proposals (which will increase capital and 

liquidity requirements and compliance 

expenses) wiil go into effect, While in 

isolation one or even a subset of these 

proposals might not: have a material effect 

on the banking industry, the consolidated 

financial impact of all the domestic and 

international proposals on the industry must 

be considered. While variation between 

international and local law has always 

existed, the increasing prominence of 

regulation in the financial industry increases 

its impact. As indicated above, beyond any 

required increase in capital and liquidity, and 

any resulting reduction of revenue, the 

compliance and systems expense and effort 

required to comply with a patchwork of laws 

across multiple .jurisdictions could prove 

costly to a financial inst:itutk}n seeking to 

recover from the crisis. The Basel Proposals 

are at bast a move [:(}ward consist:enc}6 but 

the individual actions of local governing 

bodies, as wall as the absence o[ any 

structure by which one could calculate the 

global costs of their collective efforts, will 

create significant chaJbnges in assessing and 

responding to any proposak For example, 

arnong other things, a financial institution in 

the United Kir’,gdorrl riow must: consider how 

to comply with recently finalized Solvency II, 

the Basel Committee trading book rules 

finalized in July 2009, "Strengthening Capital 

Standards 3" (proposed in December 2009) 

and the Basel Proposals, all of which overlap 

but are inconsistent and/or are subject to 

revision in light of comment periods and 

later proposals. Particularly if that financial 

inst:itutbri were near a 2% comrrlor~ equity to 

risk-weighted assets ratio, the burdens of 

navigatir’..g the currer’..t market: environment to 

ensure that it remains a safe and sound 

operation, while also devotirig substantial 

time and expense to these directives and 

their permutations, may prove to be 

challenging indeed over the coming months 

and years. 

Financial #~sti~,utions Must Acdve{y Engage 

in the Debate Now 

As discussed above, the environmerrt in 

which large banking institutions, and most 

likely other types of financial inst:itutions, 

have existed is changing rapidly. Most 

financial institutions still are understandably 

focused first and foremost on recovering 

from the financial crisis. However, the 

in"..portance of: remaining cognizarrt of:, and 

fully engaged in, local and international 

regulatory developn"..erits car’..not be 

overstate& Governing bodies have 

established aggressive t:imetabJes to 

complete their work, with even dramatic 

proposals such as those promulgated by the 

Basel Committee (and the FSA) expected to 

be substantially completed by the end of this 

year. Harmoriizing inconsistent: rules, 

calibrating and adjusting to known impacts 

from gJobai efforts and avoiding uriintended 

consequences and the disintermediation of 

regulated ir’,stit:utions from the market all are 

critical near-term objectives. Because it is 

based on vigorous regulation, regardless of 

any "transition period," once this new 

firmament has hardened it will be difficult to 

change. 

Finaricial institutioris are er’,tering a new era 

with a potentiaJiy substantial imbalance 

betweer’., reguJat:ory and market: forces, if 

government action and discourse to date 

any guide, financial institutions likely will 

not be able to prevent this change. 

However, by remaining acdveJy engaged in 

the process, they may be able to shift the 

debate sufficiently to avoid some of the 

most: challenging int:ended and unint:ended 

consequences of the new landscape. The 

window to influence the discussion, 

however, may be rdat~ve~y shorL ===/==/==/= 
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Chapter 1 

Insert before Section 13: 

Note 

The Financial Crisis Inquiry Commission 

The bipartisan Financial Crisis Inquiry Commission (FCIC), which was created in 

May 2009, rendered its report on January 27, 2011.1 The FCIC was supposed to be a non- 

partisan body, but it split badly on political and ideological grounds on what were the 

root causes of the crisis. The six Democrats on the FCIC issued a 410-page report that 

largely blamed the crisis on excessive risk taking by financial institutions and on a lack of 

adequate regulations. The four Republicans on the FCIC disagreed and refused to sign the 

report. Three Republican members filed a dissenting report that listed ten factors they 

believed were instrumental to the crisis, including a global credit bubble that was spurred 

by surplus trade balances in China and the oil-producing nations; a housing bubble; the 

growth of non-traditional mortgages; failures 

concentrated correlated risk held by financial 

in credit ratings and securitization; 

institutions; too much leverage and 

liquidity risk; and financial shock and panic. The minority contended that, while U.S. 

monetary policy was unfocused and amplified the crisis, it did not cause it.2 Another 

Republican member of the FCIC, Peter Wallison, a Fellow at the American Enterprise 

Institute, blamed the crisis on Fannie Mae, Freddie Mac and federal housing policies) 

Wallison pointed out that government housing policies were primarily responsible for the 

1 FCIC, The Financial Crisis Inquiry Report (Jan. 27, 2011). 
2 Id. at 413 
3 Id. at 443. 



fact that approximately one-half of all U.S. mortgages (totaling 27 million) were 

subprime or otherwise of poor quality. 

Wallison was severely critical of the FCIC majority report, complaining that it 

had made no effort to achieve bipartisan support, that it was a one-sided effort to political 

claims for blame and not a serious effort to determine the root causes of the crisis. As a 

result of such criticism, Republicans in Congress began an investigation of the FCIC’s 

finances and operations after the issuance or its reports. That hearing broke do~vn into 

partisan wrangling 

In April 201111, the Senate Permanent Subcommittee on Investigations, led by 

Democratic Senator Carl Levin, issued a 650-page report that largely blamed the 

financial crisis on the ratings agencies, Goldman Sachs, Washington Mutual, Deutsche 

Bank, and regulatory failures by the Office of Thrift Supervision, which had been 

abolished by Dodd-Frank. Majority and Minority Staff Report of the Senate Permanent 

Subcommittee on Investigations, Wall Street and the Financial Crisis, Anatomy of a 

Financial Collapse (April 113, 2011). He also sought a criminal indictment of Goldman 

Sachs for allegedly misrepresenting whether it was shorting the subprime market during 

the crisis. His report was then attacked for inaccuracies in the press. Holman W. Jenkins, 

Jr., Crime & Punishment & Goldman, Wall St. J. June 7, 2011. 

Chapter 10 

Insert to page 726 before Section 4: 



After a bench trial, the district court dismissed the trustee’s claims against BNY. 

The court found that various transfers made by the bank to secure its loans with Sentinel 

were not fraudulent transfers that could be avoided under the Bankruptcy code or the 

illinois Uniform Fraudulent Transfer Act. Grede v. Bank of N.Y. Mellon, 441 B.R. 864 

(N.D. Ill. 2010), appeal pending. 

Chapter 11 

Insert to Page 775 after first paragraph: 

Note 

Critics of the GLBA claimed that its repeal of Glass-Steagall laid the groundwork 

for the Financial Crisis in 2008. However, an examination of bank activities before 

GLBA reveals that they were already involved in the subprime mortgage market that was 

at the heart of that crisis, and that GLBA played little, if any role, in the events 

surrounding the subprime crisis. See, Jerry W. Markham, Glass Steagall vs. Gramm- 

Leach-Bliley--A Test Match for the Bankers. 12 U. Penn. L. & Bus. J. 1081 (2010). 

Insert to Page 821 after first paragraph: 



In Janus Capital Group, htc. v. First Derivative Traders,4 the Supreme Court held 

that an investment adviser to a mutual fund was not liable for misrepresentations in a 

fund prospectus even though the adviser had participated in its preparation. The Court 

described market timing as follows: 

Market timing is a trading strategy that exploits time delay in mutual funds’ daily 
valuation system. The price for buying or selling shares of a mutual fund is 
ordinarily determined by the next net asset value (NAV) calculation after the 
order is placed. The NAV calculation usually happens once a day, at the close of 
the major U. S. markets. Because of certain time delays, however, the values used 
in these calculations do not always accurately reflect the true value of the 
underlying assets. For example, a fund may value its foreign securities based on 
the price at the close of the foreign market, which may have occurred several 
hours before the calculation. But events might have taken place after the close of 
the foreign market that could be expected to affect their price. If the event were 
expected to increase the price of the foreign securities, a market-timing investor 
could buy shares of a mutual fund at the artificially low NAV and sell the next 
day when the NAV corrects itself upward.5 

Insert a new footnote on page 831 at the end of the second paragraph: 

The SEC had also named a Goldman Sachs salesman, Fabrice Tourre, as a defendant in 

its action against Goldman Sachs, but he refused to settle. The district court subsequently 

dismissed certain of the claims brought against him on jurisdictional grounds. SEC v. 

Goldma~:~ Sacl:~s & Co., 2011 WI.~ 2305988 (SD.N.Y.). 

Insert page 832 at end of note 3: 

Janus Capital Group, Inc. v. First Derivative Traders, 564 U.S. --- (2011). 
564 U.S. --, n. 1 (citation omitted). 



The SEC adopted rules on June 22, 2001 specifying those hedge funds that must register 

with it and file reports. It also defined venture capital funds and smaller private fund 

advisers that are not required to register. See http://www, sec.gov/news/press/2011/2011- 

133.htm (visited July 21,2011). 

Chapter 112 

Insert on Page 892 after first paragraph" 

The SEC proposed a registration and regulatory framework for security-based 

swap execution facilities ("SWEFs") as mandated by the Dodd-Frank Act. 6 That 

regulation requires SWEFs to comply with fourteen core regulatory principles. The SEC 

further proposed, as mandated by Section 764 of Dodd-Frank, to require security-based 

swap dealers and major security-based swap participants to provide trade 

acknowledgments and to verify those trade acknowledgments in security-based swap 

transactions.7 It also proposed rules for an end-user exception for mandatory central 

clearing of security-based swaps. Such end-users use swaps to hedge or mitigate their 

commercial risks.8 

The CFTC proposed rules to require markets trading significant price discovery 

contracts (SPDCs) that offer co-location or proximity hosting services to market 

participants to have equal access to those services for all qualified third-party 

6 Registration and Regulation of Security-Based Swap Execution Facilities, 76 Fed. Reg. 
10948 (Feb. 28, 2011). 
7 Securities Exchange Act Release No. 34-63727, 2011 WL 1121479 (S.E.C.). 

8 75 Fed. Reg. 79992 (Dec. 211, 2010). 



vendors.9The CFTC also proposed to regulate fees for such access, requiring fees to 

equitable, uniform, and non-discriminatory in light of the different level of services that 

may be required by various market participants. Disclosure of the longest, shortest, and 

average latencies for each connectivity option would also be required. 

Section 730 of the Dodd-Frank Act created a large trader reporting requirement 

for the swaps regulated under its provisions by the CFTC. The SEC was given similar 

authority for swaps within its jurisdiction by Section 763 of Dodd-Frank. 

Chapter 13 

Insert on page 950 after first paragraph: 

The Treasury Department web site describes FIO’s role as follows: 

The Federal Insurance Office will advise the Secretary of the Treasury on major 
domestic and prudential international insurance policy issues and consult with the 

states and state insurance regulators regarding insurance matters of national and 
international importance. The Office will monitor all aspects of the insurance 
indust~, including the availability of affordable insurance to traditionally 
underserved, low- to moderate income, and minority persons and communities. The 

Office’s authorities extend to all lines of insurance except health insurance, long- 
term care insurance (except that which is included with life or annuity insurance 
components) and federal crop insurance. 

The Federal Insurance Office has the authority to identify issues or gaps in the 
regulation of insurance that could contribute to a systemic crisis in the insurance 
industry or the broader US financial system; and to make recommendations to the 
Financial Stability Oversight Council as to whether an insurer, including affiliates 
of an insurer, should be an entity subject to supervision by the Board of Governors 
of the Federal Reserve. The Office will also play a role in the resolution of certain 
troubled insurance companies. 

9 2010 WL 2324094 (C.F.T.C.). 



In carrying out these functions, the Federal Insurance Office may receive and 
collect data and information on and from the insurance industry and insurers; enter 
into information-sharing agreements; analyze and disseminate data and 
information; and issue reports. The Office will prepare several one-time reports as 
well as annual reports to Congress. The Office will also assist the Secretary in 
admini stering the Terrorism Risk Insurance Act. 

¯ . . By statute, the functions and authorities of the Federal Insurance Office are to 

be carried out pursuant to the direction of the Secretary of the Treasury. The Office 
is part of the Treasury Department’s Office of Domestic Finance, and acts under the 
direction of the Treasury Assistant Secretary for Financial Institutions and the 
Deputy Assistant Secretary for Financial Institutions Policy. 

Chapter 14 

Insert to Page 987 after Second Paragraph: 

The House of Commons Treasury Committee issued a report criticizing the FSA 

for its laxness in regulating Northern Rock. The report asserted that the FSA had failed to 

allocate sufficient resources to monitor the bank whose "business model was so clearly 

an outlier.’’1° The committee recommended that the Bank of England be designated as the 

lead regulator when banks face financial difficulties. The British government 

subsequently announced that it was creating a new Consumer Protection and Markets 

Authority (CPMA) that ~vould begin operations at the end of 2012 that would assume 

functions of the FSA, while the Bank of England would take over control of prudential 

regulation. The CPMA will be tasked with promoting confidence in financial services 

10 Richard Fletcher, "Forking Out More to the Financial Regulator May Not Be Money 

Well Spent," The Daily Telegraph (London), Oct. 18, 2008, at 31. 



and protecting consumers. These changes were ordered by the Chancellor of the 

Exchequer, George Osborne, 11 

Government announces CEO-designale of new Consumer Protection and Markets A~thofity, 
http:iiwww.lun-treasm?z.gov.ukipress 11 11.htm (Feb. 2, 2011)(visited July 13.2011). 
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Supplement 

Lissa 

Just a quick question -are you planning on doing a statute supplement for the banking book for next year? 

Jim 
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Hi, Lissa 

I hope that you are doing well. 

We have a 2012 Statutory Supplement scheduled for your book. I am guessing that this is a mistake in our system since the casebook is alrea@ a couple years old. But I figured I should 
check before I deleted this from our databases. 
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Louis 

Louis H. Higgins 
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RE: Statuto~ Supplement to Regulation of Bm~k Financial Service Activities 

I think that using formatting to show the changes is a great idea I think that having both versions available at the same time would only be confusing 

Louis 
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Louis 

..... Original Message ..... 

From: Broome, Lissa L [mailto:lbroome(~eraail.unc.edu] 
Sent: Thursday, May 03, 2012 11:31 AM 
To: Higgins, Louis (TR Finance) 
Subject: RE: Statutory" Supplement to Regulation of Bank Financial Ser~,dce Activities 

Hi Louis -- It is not a nristake. We decided to do a new one that incorporates Dodd-Frank as codified. The current version includes relevant Dodd-Frank provisions but standing alone since 
they had not yet been wurked into the statutes which the?" anrended at the point ~ve ~vent to press. The new edition will do this. 

Our original due date was April 15, but we recently got an extension front Roxy Birckel and James Cahoy to the end of May. 

Thanks, 

Lissa 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance LRqC School of Law CB#3380, Van Hecke-¥Vcttach Hall Chapel Hill, NC 27599-3380 
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Hi, Lissa. 

I hope that you are doing well 

We have a 2012 Statutory Supplement scheduled for your book I am guessing that this is a mistake in our system since the casebook is already a couple years old. But I figured I should 
check before I deleted this from our databases 

Let me know. 

Louis 

Louis H. Higgins 
Editor in Chief, West Academic Publishing / 610 Opperman Drive / Eagan, Mix- 55123 / 651-687-4039 
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RE: Statuto~ Supplement to Regulation of BaJ~k Financial Service Activities 

Yep, it’s me. I was just thinking about this book this morning Thanks for the update, Lissa Send it directly to me when it’s finished 

..... Original Message ..... 
From: Higgins, Louis (TR Finance) 
Sent: Monday, June 04, 2012 11:56 AM 
To: Broome, Lissa L; Cahoy, James (TR Finance) 
Subject: RE: Statutoi~’ Supplement to Regulation of Bank Financial Service Activities 

Thanks for the update, Lissa. I am including Jim Cahoy on this message. I think that he is doing the work on your book 

Louis 

..... Original Message ..... 

From: Broome, Lissa L [mailto:lbroome@emaihunc.edu] 
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To: Higgins, Louis (TR Finance) 
Cc: Jeri~’ Markham 
Subject: RE: Statuto~ Supplement to Regulation of Bank Financial Service Activities 

Hi Louis -- I wanted to update you on the statutory supplement. My RA has finished his work I am now reviewing it and making necessary notations on the page plants. We should have it 
shipped out later this week. 

Thanks, 

Lissa 

..... Original Message ..... 
From: louis.higgins@thomsonreuters.com [mailto:louis.hi~ins(£thomsonreuters com] 
Sent: ~I1nursday, May 03, 2012 12:56 PM 
To: Broome, Lissa L 
Subject: RE: Statutory Supplement to Regulation of Bank Financial Service Activities 

I think that using formatting to show the changes is a great idea I think that having both versions available at the same time would only be confusing 

Louis 

..... Original Message ..... 
From: Broome, Lissa L [mailto:lbroome(~r!email.unc.edu] 
Sent: Thursday, May 03, 2012 11:39 AM 
To: tliggins, Louis (TR Finance) 
Subject: RE: Statutory Supplement to Regulation of Bank Financial Service Activities 

I guess so. Termination is such a harsh word! It’s possible, I suppose, that some people would want to know what Dodd-Frank changed and might prefer having the Dodd-Frank provisions 
separate as they are in the current edition. 

As I think about it, I wonder if we might want to indicate somehow in the revision the Dodd-Frank additions by shading them or something. Any thoughts on that? 

Lissa 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance I~!C School of Law CB#3380, Van Hecke-Wettach Hall Chapel Hill, NC 27599-3380 
919.962.7066 
http://w~vw, law.unc.edu/cent ers/banking 
Access my papers on SSRN at: http:/issm.com/author 248720 

..... Original Message ..... 
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THAix,~ YOU! I’m glad I asked. Should we terminate the old one once the new one is out? 

Louis 
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From: Broome, Lissa L [mailto:lbroomeCa)email unc.edu] 
Sent: Thursday, May 03, 2012 11:31 AzM 
To: Higgins, Louis (TR Finance) 
Subject: RE: Statutory Supplement to Regulation of Bank Financial Service Activities 

Hi Louis -- It is not a mistake. We decided to do a new one that incolT)orates Dodd-Frank as codified The current version includes relevant Dodd-Frank provisions but standing alone since 



they had not yet been worked into the statutes which they amended at the point we went to press. The new edition will do this. 

Our original due date was April 15, but we recently got an extension from Roxy Birckel and James Cahoy to the end of Miiy 

Thanks, 

Lissa 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, Center for Bar,king and Finance lJ2"qC School of Law CB#3380, Van Hecke-\Ver.ach Hall Chapel Hill, NC 27599-3380 
919.962.7066 
http://wxvw, law.unc.edu/cent ers/batf~ing 
Access my papers on SSRN at: http:/issm.com/author 248720 
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Hi, Lissa. 

I hope that you are doing xvell. 

We have a 2012 Statutory Supplement scheduled for your book. I am guessing that this is a mistake in our system since the casebook is alrea@ a couple years old. But I figured I should 
check before I deleted this from our databases 

Let me know. 

Louis 

Louis H. Higgins 
Editor in Chief, West Academic Publishing / 610 Opperman Drive / Eagan, MN 55123 / 651-687-4039 
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Broome, Lissa L <lbroome@email.unc.edu>; markha~nj@fiu.edu 

pat.sparks@thomsonreuters.com 

Receipt of Manuscript 

I~%KAUTH.DOC 

Good afternoon Professors - 

We have received your manuscript and have begun production work on your Regulation of Bank Financial Service Activities, 4th 2012 Edition. The current 

production schedule indicates that we should be sending out the revise pages to you around June 22nd and they will be due back to us on June 28th. The pages can 

be sent to me at: 

Thomson Reuters 

Attn: Greg Olson, D6-$1190 

610 Opperman Drive 

Eagan, MN 55123 

I’ve attached fax document that updates your shipping address. Please complete and either fax back or e-mail to me ensure we have the correct address for 

shipping all proofs to you. 

All front matter will be sent to you for approval once composed. 

I look forward to working with you on your publication. Please feel free to contact me if you have any questions or concerns as we move forward. Thank you for 

your cooperation. 

Cheers - 

Greg 

"i"i~.-:.,m~)r~ f.’:~:.~i::! ~’.!;I 610 Opperman Drive I Eagan, NN SS123 I ~fice: 6S1.687.6933 ] FAX: 6S1.687.4~4 



FAX TO: West Group 
Roxanne Birkel/Greg Olson 
Analytical Law 
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Your Nam e: 

Address where you prefer receiving packages: 

Your phone number: 
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List of days you will be unavailable during the production process (summer vacations, 
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pat.sparks@thomsonreuters.com 
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Good afternoon Professor Broome - 

It looks as though we are missing an insert for page 306 (please see attached). If you could please send to us the insert electronically we will continue our work and 

hopefully be able to have pages to send to you by Wednesday. Thanks for your assistance. 

Cheers - 

Greg 
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30~ FEDERAL DEPOSIT INSURANCE § 1828 

(D any person other than a person for which 
another agency is the appropriate Federal 
banking agency or any institution-altiliated 

party thereof; and 

(II) any person that aids or abets a violation 

ot" this paragraph by a person described in 

subclause (I); and 

(ii) for purposes of enforcing the require- 
ments of this paragraph, the authority of the 

Corporation under-- 

~I) section 1820 (c) of this title to conduct 
investigations; and 

(II) subsections (b), (c), (d) and (i) of section 
1818 of this title to conduct enforcement 

actions. 

(F) Other actions preserved 

No provision of this paragraph shall be con- 
strued as barring any action otherwise avail- 

able, under the laws of the United States or 
any State, to any Federal or State agency or 

individual. 

(b) Payment of dividends by defaulting deposito- 

ry institutions 

No insured depository institution shall pay any 

dividends on its capital stock or interest on its 
capital notes or debentures (ff such interest is 

required to be paid only out of net profits) or 

distribute any of its capital assets while it re- 

mains in default in the payment of any assess- 

ment due to the Corporation; and any director or 

officer of any insured depository institution who 

participates in the declaration or payment of any 

such dividend or interest or in any such distribu- 

tion shall, upon conviction, be fined not more 

than $1,000 or imprisoned not more than one 

year, or both: Provided, That, ff such default is 

due to a dispute between the insured depository 
institution and the Corporation over the amount 

of such assessment, this subsection shall not 

i 
apply, if the insured depository instit-ation depos- 

its security satisfactory to the Corporation for 

payment upon final determination of the issue. 

(c) Merger transactions; consent of banking 
~--~~ agencies; emergency approval; notice; uni- 

,.~v-.-], . ~,form .~tnndards; antitrust actions; review de 
I~ ~’~[ a~;~,~ Inovo; limitations; report to Congress;~applica- 

~-~bility 

(1) Except with the prior written approval of 

the responsible agency, which shall in every 

case referred to in this paragraph be the Cor- 

poration, no insured depository institution 
shall-- 

merge or consolidate with any nonin- 

sured bank or institution; 

(B) assume liability to pay any deposits fin- 

eluding liabilities which would be "deposits" 

except for the proviso in section 1813(1 )(5) 

of this title) made in, or similar liabilities of, 
any noninsttred bank or institution; or 

(C) transfer assets to any noninsured bank 

or institution in consideration of the as- 
sumption of liabilities for any portion of the 

deposits made in such insured depository 

institution. 

(2) No insured depository institution shall 
merge or consolidate with any other insured 

depository institution or, either directly or in- 

directly, acquire the assets of, or assume liabil- 

ity to pay any deposits made in, any other 

insured depository institution except with the 

prior written approval of the responsible agen- 

cy, which shall be 

(A) the Comptroller of the Currency ff the 

acquiring, assuming, or resulting bank is to 

be a national bank; 

(B) the Board of Governors of the Federal 

Reserve System ff the acquiring, assuming, 

or resulting bank is to be a State member 

bank; X. 

(C) the Corporation if the acquiring, assum- 
ing, or resulting bank is to be a State non- 

member insured bank (except a savings bank 

supervised by the Director of the Office of 

pe~~ assuming, or re- 
~nis to be a savings associa_~ 

(3) Notice of any proposed transaction fo~ 

which approval is required under paragraph (1) 

or (2) (referred to hereafter in this subsection 

as a "merger transaction") shall, unless the 

responsible agency finds that it must act im- 

mediately in order to prevent the probable 

default of one of the banks or savings associa- 

tions involved, be published- 

(A) prior to the granting of approval of such 

transaction, 

(B) in a form approved by the responsible 

agency, 
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pages with changes? 

Lissa 
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Wachovia Profes>:_~r of BanMng Law 

DirectoL Center for BanMng and Finance 

UNC Schoo~ of Law 
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From: greg.olson@thomsonreuters.com [mailto:greg.olson@thomsonreuters.com] 
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To: Broome, Lissa L; markhamj@fiu.edu 
Co: pat.sparks@thomsonreuters.com 
Subject: Receipt of Proofs - Bank Fin Serv 4th Star Supp 

Good afternoon Professors - 

Today, June 20th, we will be sending to you the proof pages for the in-process Regulation of Bank Financial Service Activities, Selected Statutes and Regulations, 

2012 Edition. You package will include pages 1-850 end and will be sent to you via UPS Next Day service, 10:30 delivery. I have also attached a pdf of the final pages 

in case you’d like to start looking at the pages sooner. 

Please review the proofs and mark all of your corrections in the margins. 

We’d like to have the pages returned to us by June 2gth. Please send the pages to me at: 

Thomson Reuters 

Attn: Greg Olson, D6-$1190 

610 Opperman Drive 

Eagan, MN 55123 

6651-687-6933 

Please feel free to contact me if you have any questions or concerns. Thank you for your cooperation. 

Kind regards- 

Greg 
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Broome, Lissa L <lbroome@email.tmc.edu-~; pat.spaJcks@thomsonreuters.com 

RE: UPS Delivery Question- Receipt of Proofs-Bm~k Fin Serv 4th Stat Supp 

I’m not sure what is happening with UPS today/yesterday, buL Lhis is the second time I’ve gone to track a package they haven’t seemed to have scanned ~t. Your 

tracMng number ~s 1Z73W5A20103251757. ~ will cal~ our shipping area again and alert them to the ~ssue~...p~ease ~et me know when you receive the package. [ was 

informed ear]~er that ~t should st~l] be delivered even though they d~dn’t scan ~t~ I’m sorry for the trouNe 

G r e g 

F~m~ ~rd, Graham [mail~:c~Brd~ema~l.unc.edu] 
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Mr. Olson, 

I’m checking to see if there has been any confirmation of delivery of the page proofs for the in-process Regulation of Bank Financial Service Activities, Selected 

Statutes and Regulations, 20~2 Edition to Prof. groome at the UNC School of Law. It has not turned up so far today. 

Thanks so much for your help~ 

Graham Ford 

Graham Ford 

Faculty Administrative Support 

UN~ School of kaw 

919.962.8516 
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Sent: 
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greg.olson@thomsonreuters.com 
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RE: UPS Deliver?, Question- Receipt of Proofs-Bm~k Fin Serv 4th Stat Supp 

Just an update.,._we processed and had your package picked up by UPS yesterday, but Lhey didn’t process it. Unfortunately it won’t be delivered until tomorrow 
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Regards --. 
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Mr. Olson, 

I’m checking to see if there has been any confirmation of delivery of the page proofs for the in-process Regulation of Bank Finandal Service Activities, Selected 

Statutes and Regulations, 2022 Edition to Prof. Broome at the UNC School of Law. It has not turned up so far today. 

Thanks so much for your help~ 

Graham Ford 

Graham Ford 

Faculty Administrative Support 

UNC School of Law 

9~9.962.8526 



CHAPTER 3 

Insert after carryover paragraph on page 168 

Congress sought, through FSOC, to replace the ad hoc decision-making process used 

during the Financial Crisis in 2008. That process was led by a triumvirate composed of 

the Secretary of the Treasury, Henry Paulson, Federal Reserve Board (Fed) Chairman 

Ben Bernanke and New York Fed president Timothy Geithner.1 FSOC sought to create a 

more formal and broader based decision-making body for anticipating and dealing with 

the next financial crisis. However, the size and diversity of views represented on FSOC 

rise questions as to whether such a bureaucratic structure can effectively identify 

systemically important firms and whether its decision making process, especially in times 

of crisis, will result in paralysis. The defense of bureaucratic turf by FSOC members may 

prevent FSOC from operating effectively during the next financial crisis. Regulatory 

competition arose during the Financial Crisis but was overcome by the greater authority 

of the Fed and Treasury. Now competing regulators have an official seat at the table and 

can delay and perhaps even block emergency actions based on their own parochial 

concerns over jurisdictional turf. The FDIC, for example, has a conflict of interest that 

leads it to protect its insurance fund at all costs and without regard to the bigger picture of 

the economy as a whole. See, Jerry W. Markham, The Financial Stability Oversight 

Council--Risk Manager or Debating Society, 33 J. Fin. Trans. 3 (Dec. 20111) (discussing 

FSOC’s limitations). 

1 Their roles during the crisis was the subject of a rather good book by Andrew Ross Sorkin and HBO 

documental?." movie entitled "Too Big Too Fail." 



CHAPTER 2 

Insert after second paragraph and before the update to this page: 

The District of Columbia Circuit Court struck the SEC’ proxy access rule that sought to 

implement the Dodd-Frank provisions for board nominations by shareholders. The Court 

found that the SEC’s cost benefit analysis of the rule was inadequate. Business 

Roundtable v. Securities and Exchange Commission, 647 F.3d 1144 (D.C. Cir. 2011). 

CHAPTER 5 

Insert after updated material on page 359: 

The SEC conducted two studies of credit rating agencies and summarized its rule 

proposals as follows proposals as follows: 

¯ Filing annual reports on internal controls; 

¯ Addressing conflicts of interest with respect to sales and marketing concerns; 

° Conducting "look back" reviews of ratings in which former NRSRO employees 
participated to determine whether employment opportunities with a rated entity, 
issuer, underwriter, or sponsor influenced the rating; 

° Disclosing information relating to initial credit ratings and subsequent changes to 

credit ratings to track the performance of an NRSRO’ s credit ratings; 

¯ Requiring an NRSRO to have certain policies and procedures governing the way 
an NRSRO determines credit ratings: 

° Publishing a standard form with each credit rating disclosing the assumptions 

underlying the methodology used to determine the credit rating; 

¯ Di sclosing information concerning third-party due diligence reports for asset- 

{PAGE } 



backed securities; 

. Establishing professional standards for training credit rating analysts; and 

. Requiring the consistent application of rating symbols and deft niti ons.2 

The credit rating agencies were becoming more aggressive in downgrading 

debtors. They cut the triple A rating of the United States government and cut ratings for 

other governments as well~ In June 2012, the rating agencies cut the ratings of fifteen of 

the world’ largest banks, including five in the United States. 

Credit downgrades makes it more difficult to borrow funds and results in demands 

for additional collateral to secure borrowings, which increases demands on capital. A 

downgrade also increases the cost of borrowing because lenders will demand higher 

interest rates to compensate for the added risk. 

CHAPTER 10 

Correct the update to page 726: 

Delete the cert. denied citation. That citation applies to another order. Then substitute the 
following: 

That decision was appealed to the Seventh Circuit. 

The bankruptcy of MF Global Holdings Ltd. on October 311, 201111 raised 

additional custodial issues and sent shock waves through the financial system. This ~vas 

the eight largest bankruptcy in the United States and the largest failure of a financial 

services firm since Lehman Brothers. MF Global was headed by Jon S. Corzine, the 

2 2011 Summary Report Of Commission StaWs Examinations Of Each Nationally Recognized Statistical 

Rating Organization 2 (Sept. 2011). See also, SEC Staff, Report on Review of Reliance on Credit Ratings 
as Required by Section 939A(c) of the Dodd-Frank Wall Street Reform and Consumer Protection Act (July 
2011). 



former governor and Senator from New Jersey and a former leader of Goldman Sachs. 

Corzine had tried to shore up MF Global’s declining profits through "repo to maturity" 

transactions on European government debt in Greece and other faltering euro zone 

countries. Concerns over that portfolio and a ratings downgrade touched off a run on the 

firm, which caused a liquidity crisis. A takeover of MF Global by Interactive Brokers 

Group Inc. fell through after a large amount of customer segregated customer funds could 

not be located? 

CHAPTER 11 

Insert after update to page 837: 

JPMorgan Chase stunned the market on May 10, 2012, when it reported a $2 

billion trading loss, Over the next few days estimates of the loss grew to as much as $5 

billion. This event raised further concerns over bank proprietary trading and the Volcker 

Rule. The losses were attributed to mistakes in hedging exposure to European debt, but it 

turned out that the trades were directional positions that had proved profitable at first but 

caused losses when the market did not perform as expected. JPMorgan CEO Jamie 

Dimon, who had been a rock star in leading JPMorgan through the Financial Crisis, 

found himself being pilloried in the press and before Congress for his prior criticism of 

the Volcker Rule.4 

CHAPTER 12 

3 Report of the MF Global Tmslee’s Investigation (Junc 4, 2012), available at 

http://dm.epiql 1.com/MFG/Project (visited on June 21, 2012). 
4 Dan Fitzpatrick, Gregol3.r Zuckerman & Joann S. Lublin, J.P. Morgan Knew of Risks, Wall St. J. June 12, 

2012, at A1. 



Insert at end of note 2 on page 867 

The Royal Bank of Canada was charged by the CFTC in 2012 with engaging in a 

"massive" wash and fictitious trading scheme among its affiliates. That trading was 

conducted in single stock futures and narrow based stock indexes and was done in order 

to receive Canadian tax advantages on dividend payments. CFTC Alleges "Massive" 

Trade Scheme by Royal Bank of Canada, American Banker April 2, 2012, available at 

http :iiwww. americanb anker, comisyndicationicftc-royal-b ank-of-canada- 1048069- 

l.html?zkPrintable=true (visited on June 21, 2012). 

CHAPTER 14 

Insert after update to page 987: 

The Bank of England later announced a reformation of this change in approach to 

financial services regulation in the U.K., describing it as follows: 

The Government will create a new Financial Policy Committee (FPC) within the 
Bank, which will look at the wider economic and financial risks to the stability of 
the system. In advance of the passage of legislation, an interim FPC has been 
established by the Treasu~T and the Bank. This body will undertake, as far as 
possible before *brmal legal powers are created, the FPC’s role of identi~Ting and 
monitoring risks to the financial system as a whole. 

The reforms will also introduce greater judgement and focus to regulation of 
financial firms. The Financial Services Authority (FSA) will cease to exist in its 
current form, and the Government will create two new focused financial 
regulators: 

A new Prudential Regulation Authority (PRA) will be responsible for the day- 
to-day supervision of financial institutions that manage significant r~sk on their 



balance sheet, it will adopt a more judgement-focused approach to regulaion so 
that business models can be challenged, risks identified and action taken to 
presep,~e financial stability. 

An independent conduct of business regulator, the Financial Conduct Authority 
(FCA), will take a tough approach to regulating how firms conduct their 
business. It will have a strong mandate for promoting confidence and 
transparency in financial services and to give greater protection for consumers 
of financial sewices. It will also have a strong role in promotii~g competitions. 

Reforming    UK    Financial    Regulation,    available    at    http://www.hm- 

treasury, gov.ukifin_stability_regreform_structure, htm (vi sited on June 21, 2012). 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

greg.olson@thomsonreuters.com 

Monday, July 2, 2012 3:21 PM 

Broome, Lis~ L <lbroome@email.unc.edu>; Bor’~, Conrad <cborlz@email.unc.edu-~ 

pat.sparks@thomsonreuters.com 

Receipt of Front Matter 

FM.pdf; Contents.pdf; 41275339cvr.pdf 

Good afternoon Professor- 

Attached please find pdf files for the front matter, Summary and Table of Contents and Cover for the in-process Regulation of Bank Financial Service Activities 2012 

Edition. Please review and let me know if everything looks OK by July 5th, IO:OOAM. Thanks for your assistance. 



ISBN 978-0-314-28142-5 
90000 



Fl’om: 

Sent: 

To: 

Subject: 

james.cahoy@thomsonreuters.com 

Monday, July 30, 2012 7:04 PM 

Broome, Li ssa L <lbroome@ema~l.unc.edu> 

FW: BROOME BANK FIN SERV 4TH SUPP 12 (41275339) 

l.issa 

Same split on the royalty, this gear? 

Jim 

From: Heinz, Patricia OR Finance) 
Sent: Monday, July 30, 2012 1:34 PM 
To: Cahoy, James (TR Finance) 
Co: Freis, Pamela (-FR Finance); Haugen, Lori (TR Finance); Fohrman, Tiffany O-P. Finance) 
Subject: BROOME BANK FIN SERV 4TH SUPP 12 (41275339) 

The following was published on July 25: 

The authors divided the royalties evenly on the Fourth Edition of the casebook and on the last Star Supp and may rash to use the same split for the 2012 Star Supp, 

but we should confimi. Please check with the authors mad let us know what you find out. Please use this message mad reply to all for efficiency. 

’I’h~xllcs much. 

Pat Heinz 
Pam, et al., no new contract for this supplement; the casebook contract should govern. If you need to set this up before we hear back from the authors, please set it up 

the same as the 4TH CB (41046234) and the last Stat Supp (41079410) m~d we will let you know if there are changes. 

The e-material number is: 

41345320 WEGEP BROOME BANK FIN SERV 4TH SUPP 12 



From: 

Sent: 

To: 

Subject: 

james.cahoy@thomsonreuters.com 

Friday, Janualy 25, 2013 6:04 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Supplement 

Lissa 

Are you planning on putting a supplement to your casebook out this summer? 

Let me know-thanks! 

Jim 



From: 

Sent: 

To: 

Subject: 

Wes~ Academic Publishing & Foundation Press <westacademic@update.thomsonwest.com> 

Monday, Februao, 4, 2013 10:00 AM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

F~-;citing news tiom West Academic mad Fo~mdation Press 

border= 

De~r k,u~i~er, 

FIiday ;~flernoon we anr~our~ced to our staff that Them,se~: Reute.~s has 
the sale of ou~ Law Schoo~ Pub~shh~9 bus~n~ss to Eureka Growth Capital 

e~ key pre~ec~s. Ou~ k~ader ~h~p {earn w~{{ remMn w{[h lhe b~ ~m~ss, whbh w~ 

This is an exciti..",g ti..’,’-:e ~.." us and we are so grateful for your coniinued 

contac~ Ram 8~89e Chand~e~ at 651,687.4558, Lou~s H~g@ns at 651,687.4039 or 
"Fessa Beu~y at ~X~I,244 630t ~ yeu haw~ 8r~y qdesIKms, 

Be.st wishes for a happy 2013, 

Ch ri.s Patton 

CEO, West Academic Publi@’..in9 



From: 

Sent: 

To: 

Subject: 

Pillsbmy Winthrop Shaw Pittman <mmeuncements@pillsburylaw.com~ 

Thursday, Februa~ 7, 2013 4:54 PM 

Breome, Li s~ L <lbroome@em~Jl.unc.edu> 

Update on Preparing Living Wills for B~k Holding Companies and Depository Inslitutions 

Plllsbun/logo 

CLILN .I A.LLk [ 
Update on Preparing Li~fng Wills for Bank Holding Companies and 
Depository Institutions 

By Joseph T. Lynyak III and Rodney R. Peck 

This analysis updates a previous memo and incorporates advice we have received frem the Federal 
Reserve Board (’I=RB’) and the Federal Deposit Insurance Corporation (’I=DIC") regarding the 
preparation of living wills for bank holding companies and banks required to comply by July 31, 2103 or 

December31, 2013. 

In November 2011, the FRB and the FDIC adopted regulations requiring U.S. bank holding companies 
with consolidated assets exceeding $50 billion to provide a resolution plan--commonly being referred to 
as a "living will." 

Because the asset tier structuring determines when a bank holding company (and possibly, its 
subsidiary bank(s)) must submit a living will, coveted holding companies at~ required to submit their 

living wills on July 31,2013 or December 31,2013. (The largest bank holding companies have p~eviously 
submitted their living wills on July 31, 2012.) 

www. pillsbur¥1aw.corn I © 2013 Pillsbury Winthrop Shaw Pit,man LLP All rights reserved 

This email was sent to Ibroome@ema~i.unc edu [o ensure that you continue receiving our emails please add us to your address book or 

safe lisl 

manAq~ your p~e,er~nces i opt ou[ uskla T[ueRernove~ 

Got this as a forward? ~!ALt.~9. lo receive ou~ [utu~e ernails 



From: 

Sent: 

To: 

Subject: 

debevoisemail <debevoisemail@debevoise.com> 

Thursday, Febma~ 7, 2013 5:31 PM 

debevoi semail <debevoi~mail@debevoi se.com> 

Financial Services (Banking Retbrm) Bill - Expect the Unexpected 



Sent: 

To: 

Subject: 

james.cahoy@thomsonreuters.com 

Thursday, Februa~ 7, 2013 7:31 PM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

RE: Supplement 

l.issa 

Just double checking on this. 

7hanks 

Jim 

F~m-" Cahoy, .]ames CIR Finance) 

Sent." Friday, .]anuaty 25, 20:[3 5:04 PM 
To: "Broome, Lissa L’ 
Subject-" Supplement 

Lissa 

Are you plannin~ on putting a supplement to your casebook out this summer? 

Let me know-thanks! 

Jim 



From: 

Sent: 

To: 

Subject: 

Pillsbury Winthrop Shaw Pittman <mmouncements@pillsburylaw.com~ 

Monday, Februa~ 11, 2013 1:13 PM 

Breome, Li s~ L <lbroome@em~l.unc.edu> 

Compliance Date Corrected: Update on Prepping Living Wills ~br Bank Holding Companies and Depository Institutions 

Plllsbun/logo 

CLILN .I A.LLk [ 
Update on Preparing Li~fng Wills for Bank Holding Companies and 
Depository Institutions 

By Joseph T. Lynyak III and Rodney R. Peck 

This analysis updates a previous memo and incorporates advice we have received frem the Federal 
Reserve Board (’I=RB’) and the Federal Deposit Insurance Corporation (’I=DIC") regarding the 
preparation of living wills for bank holding companies and banks required to comply by July 1, 2103 or 

December31, 2013. 

In November 2011, the FRB and the FDIC adopted regulations requiring U.S. bank holding companies 
with consolidated assets exceeding $50 billion to provide a resolution plan--commonly being referred to 
as a "living will." 

Because the asset tier structuring determines when a bank holding company (and possibly, its 
subsidiary bank(s)) must submit a living will, coveted holding companies at~ required to submit their 
living wills on July 1, 2013 or December 31,2013. (The largest bank holding companies have previously 
submitted their living wills on July 1,2012.) 

www. pillsbur¥1aw.corn I © 2013 Pillsbury Winthrop Shaw Pit,man LLP All rights reserved 

This email was sent to Ibroome@ema~i.unc edu [o ensure that you continue receiving our emails please add us to your address book or 

safe lisl 

manAq~ your p~e,er~nces i opt ou[ uskla T[ueRernove~ 

Got this as a forward? ~!ALt.~9. lo receive ou~ [utu~e ernails 



Fl’om: 

Sent: 

To: 

Subject: 

Vickie Bowers <Vickie@ncbankers.org> 

Tuesday, February 12, 2013 11:03 AM 

Regulator Review 

Below is a link for the latest edition of Regulatory Review (2013- 01 ). Please let me lmow if you have any trouble with the file. Thmiks’. ! 

Vickie Bowers, Director of Human Resources 
Nolnth Carolina Bmlkers Association 
P. O. Box 19999, Raleigh, NC 27619-9916 
800/662-7044 / 919/781-7979 



Fl’om: 

Sent: 

To: 

Ce: 

Subject: 

Pro£ Steven L. Schwarcz <schwarcz@law.duke.edn> 

Wednesday, April 3, 2013 2:06 PM 

James Cox <cox@law.duke.edn>; Deborah DeMott <dad@law.duke.edu>; Lawrence G. Baxter <baxter@law.duke.edtr~; Kimberly 

Krawiec, J.D. <krawiec@law.duke.edu-~; Mitu Gulati <gulati@law.duke.edu>; Bill Brown Jr., J.D. <bill.brown@duke.edtr~; Michael 

Bradley <bradley@dnke.edw~; John Buley <jolm.buley@duke.edu>; eballeis@duke.edn; Broome, Lissa L <lbroome@email.unc.edu>; 

Jacoby, Melissa B <mjacoby@email.unc.edu>; Omarova, Saule T <omarova@e~nafil.unc.edu>; Hazen, Thomas L <thazen@unc.edu> 

Sharon Sebolt < sharon.sebolt@law.duke.edt~> 

April 24 Fina~ce & Law Lunch 

The next Finance & Law Lunch will be held on Wednesday, April 24, at 12:15 PM (ending 1:15 PM) in Fuqua School of Business, Classroom G. The presenter will be 

Prof. Lawrence Baxter, and the topic will be Financial Institutions: Size and Structure--An open discussion. Lawrence suggests the following short readings, if you 

have the time: 

1. Barth & Prabha, Breeking (Benks) Up is Herd to do (as a general background reference and issues piece), available at 

http://fic.wharton.upenn.edu/fic/papers/12/12-16.pdf 

2. Dallas Fed, Venquishing Too Big To Fell, available at http://dallasfed.org/microsites/fed/annual/2012/ar12b/index.cfm 

3. Richard W. Fisher, Ending ’Too Big to Fell’, available at ~h~t~t~p~s~/~/~w~w~w~d~a~!~La~s~f~e~d~o~rg/~n~e~w~s~/~s~E~e~e~c~h~e~s~/~f~!~s~h~e~r~L2~1~3~/~f~s~1~3~3~1~6~c~f~m~ 

4. Post discussing ring-fencing: ~h~t~t~/j~c1~s~b~[~u~e~s~t~:La~w~;~c~[~u~m~b~La~;~e~d~u~/~2~1~3~/~3~/~2~8j~r1~n~g~!~gZ 
5. Council on Foreign Relations, Beyond the Volcker rule: A Better Approech to Finenciel Re~form, available at http:!!www.cfr.org!financial-crises/beyond-volcker- 

rule-better-approach-financial-reform!p27894 

For purposes of determining how much food should be ordered, please let my assistant, Sharon Sebolt (copied), know at your earliest convenience if you can 

make it. 

Thank you, 

Steven L Schwarcz 

Stanley A. Star Professor of Law & Business 

Duke University School of Law 
E-mail: schwarcz@law.duke.edu 
Phone: + 1-919-613-7060 
Mailincj Address: 
Duke Law School 
Box 90360 
Corner Science & Towerview Drives 

Durham, NC 27708-0360, USA 



Fl’om: 

Sent: 

To: 

Subject: 

debevoisemail <debevoisemail@debevoise.com> 

Tuesday, April 9, 2013 5:51 PM 

debevoi semail <debevoi~mail@debevoi se.com> 

Federal Reserve Adopts Key Dodd-Frank Act Definitions 
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Highlights from This Week’s Washington Watch 

Bair: Taxpayers May Now Be Off The Hook When A Big Bank Fails 

White House Derivatives Tax Proposal Puts Wall Street In The 
Crosshairs 

Bank Regulators Acknowledge Mishandling Foreclosure Reviews At 
Senate Hearing 

Regulators Get Ready To Designate Systemically Important Nonbanks 

Senators Draft Higher Capital Requirement For Biggest U.S. Banks 

FDIC Officials Push To Bolster Basel III Plan 

Regulators Lack Power To Unwind Too-Big-To-Fail Banks, FSB Says 

CFTC Provides Temporary Relief For Swap Reporting 

CFTC Staff Exempts Certain Transactions From Reporting 

Financial Services Subcommittee Offers Bipartisan Support For 
Dodd-Frank Bills 

CFTC Weighing Swaps Clearing Issues For Some End-Users Using 
Treasury Affiliate 

On Day Of White’s Confirmation, Rockefeller Urges Focus On SEC 
Cybersecurity Guidance 

Two Issues Hinder SEC Finalization Of General Solicitation Proposal, 
Official Says 

Brokers At ICAP In CFTC Rate Swaps Probe 

FINRA To Initiate Investigations Over Private Placement Concerns 

~ Luxembourg To Reveal Bank Data 

Davis Pofk & Wa]’dwell LLP This is a summary. It is not a full analysis of the matters presented and should not be relied upon as legal advice. 



Bait: Taxpayers May Now Be Off The Hook When A Big Bank Fails (Apd~ 1Z, 2013) 

In a Fortune Magazine article reprinted in CNNMoney, former FDIC chair Sheila Bait writes, "Is ’too big to fail’ 
over? Believe it or not, it just might be .... Under its new Dodd-Frank mandate, the FDIC has unveiled an 
innovative strategy to handle a megabank failure. It’s not an easy challenge .... In its new plan, the agency 
will be able to take control of the holding company -- and become the new owner. As the temporary owner, it 
will keep the healthy arms alive in one or more ’good banks,’ while putting the megabank’s former shareholder 
and creditor interests into a government-controlled receivership. Losses will be fully absorbed by the holding 
company’s shareholders and unsecured creditors. Taxpayers will not be at risk of loss. This strategy will allow 
the FDIC to leave healthy foreign subsidiaries open for business. The challenge is that most countries won’t 
allow banks owned by foreign governments to operate within their borders. By maintaining viable foreign 
subsidiaries, the FDIC hopes to avoid their seizure by foreign authorities and ensure that non-U.S, trading 
partners keep performing on their contractual commitments. The success of the FDIC’s strategy will, of course, 
depend on the willingness of foreign jurisdictions to respect its authority as the megabank’s temporary new 
owner .... Short term this strategy can work, but it will be costly and difficult. Longer term, regulators must 
require the megabanks to simplify and provide better market disclosure of their legal structures." 

i::i::i::i:: Full text of article 

White House Derivatives Tax Proposal Puts Wall Street In The Crosshairs (April i0, 20i3) 
m The Wall Street Journal reports, "The Obama administration on Wednesday [April 10] proposed that 

derivatives be taxed under so-called mark-to-market accounting rules on an annual basis, a move that takes 
aim at Wall Street and could give a lift to a similar plan circulated by House Republicans .... Some Capitol 
Hill tax aides increasingly think that imposing new rules would cut into the ability of Wall Street to engage in 
derivatives transactions just for tax purposes .... The plan would raise about $18.9 billion over 10 years .... 
The new treatment would apply to derivatives contracts entered into after December 31,2013, meaning the 
policy would not be retroactive. It would also exempt so-called business-hedging transactions, which are 
entered into in the ordinary course of business primarily to manage the risk of price changes." 

i::i::i::i:: Full text of article 
:::::::::::::::: Related articles: 

Financial Times, Fund Manaqers Warn on Taxes in Obama Budqet 
Risk Magazine, Bipartisan U.S. Support Seen Building for Derivatives Tax 

Bank Regulators Acknowledge Mishandling Foreclosure Reviews At Senate Hearing (Apri~ 12, 2013) 
Bloomberg BNA’s Banking Law Daily reports, "Banking regulators acknowledged to lawmakers April 11 that 
they erred in their decision to use independent consultants to review mortgage servicing or foreclosure 
processing errors by large banks and determine appropriate remedies that should be paid to harmed 
borrowers .... Congressional Democrats have been pressing the OCC and the Federal Reserve Board for 
more information on their January decision to abruptly drop case-by-case reviews of borrowers harmed by 
servicing or foreclosure errors stemming from the 2010 ’robo-signing’ scandal, in favor of a blanket $9.3 billion 
settlement that includes direct payments to borrowers .... A recent report from the Government Accountability 
Office said that the now defunct foreclosure reviews were hampered by poor guidance and oversight of the 
consulting firms that were tasked with searching for servicing and foreclosure errors committed by more than a 
dozen banks. [Daniel] Stipano [deputy chief counsel at the OCC] and Richard Ashton, deputy general counsel 
of the Federal Reserve Board, acknowledged that regulators underestimated the scope and complexity of what 
was tasked to the independent consultants. In addition to closely examining hundreds of thousands of borrower 
files, the reviews had to take into account several other factors, including different state foreclosure laws, 
federal laws and regulations, and guidelines for loan modification programs, he said." 

::i::i::i::i Full text of article 
:::::::::::::::: Senate Banking Committee April 11 hearing: 

Outsourcing Accountability? Examininq the Role of Independent Consultants 



GAO report: 
Foreclosure Review: Lessons Learned Could Enhance Continuinq Reviews and Activities Under 

Amended Consent Orders 
Related articles: 

American Banker, Democrats Chide Reoulators Over Failed Independent Foreclosure Review 
Bloomberg, OCC Asks for Enforcement Powers A.ciainst Banks’ Consultants 
New York Times DealBook, Former Requlators Find a Home With a Powerful Firm 
New York Times DealBook, U.S. Efforts To Requlate Consultants Face Biq Obstacles 

Regulators Lack Power To Unwi~d TooMBig~To~Fail Banks, FSB Says (April 11, 2013} 
BIoomberg reports, "Global regulators said they still lack the power to impose losses on creditors and wind 
down too-big-to-fail lenders without resorting to public bailouts almost five years after the 2008 financial crisis. 
The Financial Stability Board [FSB] said in a report today [April 11] that ’few jurisdictions have equipped 
administrative authorities with the full set of powers to resolve banks.’ Many countries also lack frameworks 
to recognize actions taken by foreign regulators in a cross-border crisis, which is a ’major weakness,’ the FSB 
said .... The FSB recommended that nations give local regulators the authority to write down creditors’ 
claims and give them the ability to make changes to a banks’ organizational structure ’where it is necessary to 
improve their resolvability,’ according to the report. The FSB’s review echoes comments made by IMF 
Managing Director Christine Lagarde, who said the ’oversize banking model is still very dangerous’ in a 
speech in New York yesterday [April 10]. European Union leaders have set a June deadline for governments 
and the European Parliament to agree on legislation setting out how authorities should handle bank failures, 
including through so-called creditor bail-ins. 

:::::::::::::::: Full text of article 
::i::i::i::i Related Bloomberg BNA’s Banking Law Daily article, FSB Cites Gaps !n Adoption of Resolution Reqimes 

for Failed Banks 
:::::::::::::::: FSB Peer Review Report, Thematic Review on Resolution Reqimes 

EU’s Barnier Said To Urge U.So’S Low To Rethink Finance Laws (Apri~ 8, 2013} 
Bloomberg reports, "Michel Barnier, the EU financial services chief, urged U.S. Treasury Secretary Jacob J. 
Lew to seek changes to draft rules on swaps and the treatment of EU bank units, saying they may undermine 
efforts to clinch a trade pact, said two people familiar with the talks. Barnier told Lew that EU and U.S. moves 
to begin negotiations on a free-trade deal made revising the measures more urgent, according to the people 
who asked not to be cited by name because the discussions are private. Lew and Barnier, meeting in 
Brussels today, agreed to further discussions on the measures, the people said .... Lew raised concerns at 
the meeting that plans by some EU nations to implement a common tax on financial transactions would lead 
to charges being imposed on U.S.-based companies, the people said. The U.S. CFTC is under pressure 
from regulators in the EU and Japan to overhaul planned rules for derivative trading on concerns that the 
measures may leave companies outside the U.S. facing overlapping requirements. Global regulators said 
last year that nations should resolve the clash as it risks hampering efforts by investors and clearinghouses to 
comply with international standards." 

:::::::::::::::: Full text of article 

Di~on Sees More Regulator Scrutiny After Whale Loss (Apri~ 11,2013} 
BIoomberg reports, "JPMorgan Chase & Co,. which is under regulatory orders to tighten internal controls 
following a record trading loss last year, will face more sanctions in the coming months, Chief Executive 
Officer Jamie Dimon said. The bet on credit derivatives that lost more than $6.2 billion was ’extremely 
embarrassing, opened us up to severe criticism, damaged our reputation and resulted in litigation and 
investigations that are still ongoing,’ Dimon said yesterday [April 10] in a letter to shareholders. ’We received 
regulatory orders requiring improved performance in multiple areas, including mortgage foreclosures, anti- 
money laundering procedures and others. Unfortunately, we expect we will have more of these.’" 

:::::::::::::::: Full text of article 
:::::::::::::::: CEO Dimon annual letter 
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R, egu~ators Get Ready To Designate Systemically Important Nonbanks (April 8, 20i 3) 

The Wall Street Journal reports, "Companies such as Prudential Financial Inc., American International Group Inc. 
and GE Capital could soon find out whether they will face stricter government oversight as policy makers prepare 
to identify which nonbank financial companies pose a risk to the financial system. After months of delay, U.S. 
regulators are poised to finally decide on a first round of nonbank companies to be designated as ’systemically 
important financial institutions,’ according to a person familiar with the process .... ’For the first set of companies, 
the FSOC’s review for proposed designation is drawing to a close,’ the person familiar with the process said." 

i::i::i::i:: Full text of article 
:::::::::::::::: Related American Banker article, CEO Says MetLife Poses No Systemic Risk 

Federal Reserve 

Federa~ Resen~e Flub Sparks New Data Cor~cer~s (Apd~ 10, 2013} 
~ The Wall Street Journal reports, "Some of the biggest banks and investment firms on Wall Street were among 

those that received minutes of the Federal Reserve’s latest policy meeting 19 hours before the market-sensitive 
document was released. The Fed said Wednesday [April 10] that a staff member in its congressional liaison 
office accidentally released minutes of a March 19-20 policy meeting Tuesday afternoon [April 9] to many of his 
contacts, including Washington representatives at Goldman Sachs Group Inc., Barclays Capital, Wells Fargo & 
Co., Citigroup Inc. and UBS AG .... Officials at the Fed didn’t notice the mistake until about 6:30 a.m. 
Wednesday [April 10], after which they scrambled to release the information to the wider public, which was done 
at 9 a.m .... While there has been no obvious sign of early trading on the Fed’s minutes, the flub comes at a 
delicate moment and raises questions about how the central bank handles sensitive information." 

::i::i::i::i Full text of article 
i::i::i::i:: Related Wall Street Journal Real Time Economics blog article, Who Got the Fed Minutes Ead¥? 
:::::::::::::::: Federal Open Market Committee, March 19-20 Meetincj Minutes 

FDIC 

FDIC Expects Dank Failure Rates~ Rating Downgrades To Keep Fal~ing (Apri~ 12, 2(}13} 
Bloomberg BNA’s Banking Law Daily reports, "A top regulator expects bank failure rates and supervisory 
rating downgrades to continue declining, while it lowered its projection of the hit the fund that backstops 
deposits will take on future failures. FDIC staffApril 11 presented an update to board members on the 
agency’s Deposit Insurance Fund .... ’We expect bank failure rates and the downgrades to continued 
declining, while the pace of rating upgrades should increase overtime,’ the FDIC said." 

:::::::::::::::: Full text of article 
::i::i::i::i FDIC memo, Update of Projected Depos!t/nsurance Fund Losses, Income. and Reserve Ratios forthe 

Restoration Plan 

Living Wills Only Fix To Too Dig To Fai~: Fede~a~ Rese~ve’s Lacker (Ap~i~ 9, 2013} 

American Banker reports, "Jeffrey Lacker, the president of the Federal Reserve Bank of Richmond, said 
Tuesday [April 9] that plans to safely unwind banks without a government rescue are the only way to [get] rid 
of ’too big to fail.’... Lacker said two conditions must be met to address the issue. First, creditors must not 
expect government support during periods of financial stress and second, policymakers must allow financial 
firms to fail without government support." 

:::::::::::::::: Full text of article 
::i::i::i::i President Lacker speech, End!rig ’Too Big to Fai!" Is Going To Be Hard Work 



Senators Draft Higher Ca[pita~ Require~’nent For Biggest UoSo Banks (April 5, 201S} 

Bloomberg reports, "The largest U.S. banks, including JPMorgan Chase & Co. and Bank of America Corp., 
would have to hold capital in excess of Basel III standards under a proposal being drafted by Senate 
Democrats and Republicans to curb the size of too-big-to-fail banks. The current draft of the legislation would 
require U.S. regulators to replace Basel III requirements with a higher capital standard: 10 percent for all 
banks and an additional surcharge of 5 percent for institutions with more than $400 billion in assets. Senators 
Sherrod Brown, a Democrat from Ohio, and David Vitter, a Republican from Louisiana, have said they intend 
to introduce the bill this month .... The measure would impose the strictest provisions on six banks -- 
JPMorgan Chase, Bank of America, Citigroup Inc., Wells Fargo & Co., Goldman Sachs Group Inc., and 
Morgan Stanley- all of which have assets greater than $400 billion .... Brown has said the goal of the 
legislation is to take away the ’economic advantage the market gives’ large banks and to reduce the risk they 
pose to the financial system .... ’The reported draft mandates excessively high capital that will restrict banks’ 
ability to lend to businesses and job creators, and hurt economic growth,’ Rob Nichols, president and chief 
executive of the Financial Services Forum, said." 

i::i::i::i:: Full text of article 
:::::::::::::::: Related articles: 

American Banker, Small Bank Concerns May Threaten Bill To Break Up Big Players 
Bloomberg, Bank Investors Press BreakupsToAdd Value, Burnell Says 

FBIC Officials Push To Bolster Basel 
American Banker reports, "Two FDIC board members are urging poIicymakers to strengthen a leverage ratio 
that would be applied to banks of all sizes before regulators finalize the U.S. version of Basel Ill rules. FDIC 
Vice Chairman Thomas Hoenig and Jeremiah Norton, a director on the agency’s board, are both calling for a 
significantly higher leverage ratio beyond the 4% that was proposed by regulators in June. They argue that 
the ratio is insufficient to protect the banking system, noting that banks held just 3% in tangible equity to total 
assets prior to the financial crisis .... ’Tangible leverage needs to be the primary measure of capital 
adequacy and it needs to be much higher for the largest banks,’ said Hoenig." 

:::a Full text of article 
:a:: Related American Banker article, Hoenig Rejects Claims of Leverage Ratio Critics 
:::a Vice Chairman Hoenig speech, Basel III Capital: A Well-Intended Illusion 

Senators Ca~ For Delay ~n Base~ ~11 Rules For Sma~ Banks (A~ori~ 9, 2013) 
~ American Banker reports, "A bipartisan group of senators [is] urging regulators to focus on ending ’too big to 

fail’ while delaying proposed Basel III capital requirements for small institutions. Senators Bob Corker (R-TN), 
Sherrod Brown (D-OH), Elizabeth Warren (D-MA), David Vitter (R-LA) and Susan Collins (R-ME) sent a letter 
Tuesday [April 9] to the banking agencies asking them to quickly finalize new capital and liquidity 
requirements for large institutions .... ’The new Basel III capital standards were designed for large, 
internationally active banks, as was appropriate. We urge you to complete work on capital standards for the 
largest banks before turning to the smaller institutions,’ it says. ’Then, devise a simpler framework that, unlike 
the current proposals, will be within the reach and capabilities of community institutions.’... Observers said 
the letter is also important because it endorsed regulatory efforts to require bank holding companies to issue 
equity and long-term unsecured debt to absorb losses." 

i::i::i::i:: Full text of article 
::i::i::i::i Related American Banker article, Small Bank Concerns May Threaten Bill To Break UIo B!g P!ayers 

Bernanke Says Federal Reserve To Press Banks To Curb Liquidity Risk (A~oril 9, 2013} 
Bloomberg reports, "Federal Reserve Chairman Ben S. Bemanke said the Fed plans to avert strains in the 
banking system by pushing financial companies to better manage liquidity risk and reduce reliance on wholesale 
funding. Regulators ’will continue to press banks to reduce further their dependence on wholesale funding, 
which proved highly unreliable during the crisis,’ Bernanke said in a speech yesterday [April 8] in Stone Mountain, 



Georgia .... A measure of regulatory capital, Tier 1 common equity, more than doubled from the end of 2008 to 
the end of 2012 for an increase of nearly $400 billion, Bernanke said. ’Higher capital puts these firms in a much 
better position to absorb future losses while continuing to fulfill their vital role in the economy,’ he said at the 
Atlanta Fed’s 2013 Financial Markets Conference. ’Banks’ holdings of cash and high-quality liquid securities 
have more than doubled since the end of 2007 and now total more than $2.5 trillion,’ he said." 

==i==i==i==i Full text of article 
=a== Chairman Bemanke speech, Stress Testing Banks: What Have We Learned? 

Base~ Committee Takes Second Look At Countries’ Adoption Of Capital Rules (Apri~ i 2, 20i 3} 
American Banker reports, "The Basel Committee on Banking Supervision said Friday [April 12] it is closely 
evaluating the differences in how countries implement the Basel III accord .... ’While some variation in risk- 
weighted assets is natural and desirable, excessive variation diminishes the comparability of the reported 
capital ratios,’ according to the committee’s report to the Group of 20 Finance Ministers and Central Bankers 
ahead of their upcoming meeting on April 18 and April 19 in Washington. The committee said it is looking at 
where standards under the Basel III agreement could be changed to limit large gaps in implementation across 
the 27-member countries. It named three policy areas it is currently considering: improving disclosure and 
regulatory data to help understand banks’ calculations of risk-weighted assets; narrowing the modeling 
choices for banks; and further harmonizing supervisory practices with regard to model approvals." 

:a:: Full text of article 
:::a Basel Committee report, Report to G-20 Finance Ministers and Central Bank Governors on Monitorinq 

Implementation of Basel III Requlatory Reform 

New Basel Credit-Exposure Limits Wi~ Force Banks To Think Harder On Concentration {Apri~ 10, 2013} 
~ Reuters reports, "The Basel Committee’s March 26 plan on the supervisory framework for measuring and 

controlling large exposures is offering a new insight into how internationally active banks should determine 
their level of exposures to a single counterparty and a group of connected counterparties, and which factors 
they should weigh in making the necessary calculations. The proposed framework recognizes for the first 
time that no form of concentration risk has been considered in the previous calculation of capital 
requirements .... Under the new proposed standards, the exposure limit of one SlFI to another is projected 
to be lowered to 10 percent to 15 percent of eligible capital .... Not only does the framework provide for a 
numerical reduction from the existing 25 percent limit, but it also considers the eligible capital to be based on 
the narrower definition of common equity capital, rather than total capital .... The proposed new standards 
diverge in certain aspects from the enhanced prudential rules of [the] Dodd-Frank Act proposed in 2011 .... 
The proposed rule in question would prohibit covered companies with $500 billion or more in assets from 
having a credit exposure to any unaffiliated company in excess of 25 percent of the covered company’s 
capital stock and surplus, which is calculated as the company’s total regulatory capital and its excess loan 
loss reserves. This is significantly more lax than the proposed Basel standards." 

::i::i::i::i Full text of article 
:::::::::::::::: Basel Committee consultation, Supervisory Framework for Measuring and Controlling Large Exposures 

Base~ ~11 Requirements Wou~d Curb Growth But Less Than Some Banks Clair~ {April 12, 2013) 
Bloomberg BNA’s Banking Law Daily reports, "An April 10 report reviewing global regulatory reforms that 
when fully implemented will introduce new capital requirements and liquidity standards for banks concluded 
the reforms are likely to affect economic growth negatively but probably less than some financial institutions 
have claimed. Oxford Economics Ltd. reviewed several studies analyzing the impact of the Basel III reforms 
developed by the Basel Committee on Banking Supervision and concluded some of those studies conducted 
by or for so-called ’official’ entities such as the International Monetary Fund and Organization for Economic 
Cooperation and Development understated Basel III compliance costs. The April 10 report also concluded 
Basel IIl’s impact on lending rates and economic growth would be less than claimed in a report issued by the 
Institute of International Finance Inc. (lIF), a member organization comprising most of the world’s largest 
commercial banks and investment banks." 

i::i::i::i:: Full text of article 
:::::::::::::::: Oxford Economics report funded by The Clearing House, Analyzing the Impact of Bank Capital and 

Liquidity Regulations on U.S. Economic Growth 



New Liquidity Ru~es May Make Lenders More Re~ia~t O~ 
m Reuters repots, "New international capital and liquidity rules could increase the use of the European Oentml 

Bank’s liquidity facilities and even make banks more dependent on it, the EOB said on Thursday [April i i] .... 
The ECB said that some banks may have large amounts of collateral that am not classified as liquid under 
the new [Basel III] rules but are currently eligible collateral in ECB operations, making central bank operations 
more attractive to banks. ’If liquidity regulation is implemented in a way that strongly favors recourse to the 
central bank, the dependency of the banking system may increase,’ the ECB said in an a~icle in its April 
monthly bulletin. ’In the worst case, the central bank could then indeed be considered a lender of first resod.’" 

:::::::::::::::: Fu~ te~ of a~c~e 
:::::::::::::::: European Central Bank bulletin, Monthl~ Bulletin (April 2013) 

New Drive For Tougher Testing For Europea~ Ba~ks (Apri~ 11, 2013} 
m The Wall Street Journal reports, "Europe is embarking on a new attempt to pull its banks out of the molasses 

of its debt crisis, hoping an aggressive cleanup of toxic assets will get banks to lend again and kick-start its 
flailing economies. The push is being led by several key officials in Brussels and Frankfurt, who want to see 
a new round of much-tougher stress tests before the European Central Bank becomes the euro zone’s main 
banking policeman next year, according to four European officials familiar the talks .... The proponents of 
strict stress tests will launch their campaign at a meeting of European Union finance ministers in Dublin on 
Friday [April 12] .... [A] group of key crisis managers believes cleaning up weak banks is the only way to 
get Europe’s economy to grow again, after superlow interest rates and large-scale liquidity injections from the 
ECB have failed to produce the desired results. These officials see continued doubts over the health of many 
lenders as the main reason banks are reluctant to lend to companies, especially in the continent’s weaker 
countries .... The proponents of aggressive stress tests see a planned move to more powerful and 
centralized supervision under the auspices of the ECB as a unique chance to clean the slate." 

:::::::::::::::: Full text of article 

CFTC Provides Temporary Relief For Swap Repo~ting (Apri~ 9, 2013) 

The Automated Trader reports, "The CFTC issued a no-action letter to provide swap counterparties that are 
not swap dealers or major swap participants (SD/MSP) with relief from reporting requirements in some cases 
until October 31 of this year. The rules establish a compliance date of April 10, 2013 but interest rate and 
credit swap deals by non-financial entities have relief until July 1, while equity, FX and other commodity swap 
deals have relief until August 19. In addition, the letter provides non-financial swap counterparties with 
reporting relief in some other cases until October 31. For those that are deemed financial entities, 
compliance is required from April 10 for interest rate and credit swaps and from May 30 for equity, FX and 
commodity swaps. Commissioner Scott O’Malia issued a statement saying he supported relief to provide end 
users with time to comply [but] he was ’troubled by the arbitrary and ad-hoc manner in which this relief was 
provided.’ O’Malia said end users had based their request for delay on very specific and unanswered 
concerns regarding the data reporting requirements. ’Despite acknowledging that end users do not have an 
IT infrastructure system that is comparable to the systems available to SD/MSP market participants, the 
Commission has declined to provide relief for the time period requested by end users to allow them to bring 
their IT infrastructure up to proper specification,’ he said." 

:::::::::::::::: Full text of article 
:::::::::::::::: Related Reuters article, Watchdocj Gives More Time on Swaps Used To Hedqe 
:::::::::::::::: Commissioner O’Malia statement, Staff No-Act!on Letters Regarding Data Reporting Ru!es~Parts 43, 45 & 46~ 

CFTC Staff Exempts Certain Transactions From Reporting (April 9, 2013} 
BIoomberg BNA’s Securities Law Daily reports, "Staff of the CFTC issued a no-action letter April 5 stating that 
provided certain conditions are met, commercial end-users will not be held liable for failing to report 
transactions in certain commodity options to swap data repositories. Staff that day also issued a no-action 
letter exempting swaps entered into by certain affiliated counterparties of wholly owned and majority-owned 



enterprises from those same reporting requirements. First, the Division of Market Oversight said it would not 
recommend enforcement action against non-swap dealers and non-major swap participants for failing to 
report transactions in exempt commodity options provided they report such transactions pursuant to Form TO, 
and that they notify DMO if their transactions exceed $1 billion notional value in a calender year. The inter- 
affiliate swaps reporting exemption, meanwhile, was offered jointly by the Divisions of Market Oversight and 
Clearing and Risk. To qualify, parties must be neither swap dealers nor major swap participants, and may not 
be affiliated with an SD or an MSP. Also, qualifying trades must be executed off-exchange, and the affiliated 
counterparties must retain records of the transaction. Staff noted that the exemption does not apply to the 
reporting requirements under the inter-affiliate exemption from clearing the commission adopted April 1 ." 

::i::i::i::i Full text of article 
:::::::::::::::: CFTC no-action letters: 

13-08, Staff No-Action Relief from the Reporting Requirements of § 32.3(b)(1) 
13-09, No-Action Relief for Swaps Between Affiliated Counterparties that Are Neither Swap Dealers 

nor Major Swap Participants 

Finan¢ia~ Services Subcommittee Offers Bipartisan Support For Dodd-Frank Bi~s (Apri~ 12, 2013} 
BIoomberg BNA’s Banking Law Daily reports, "A bipartisan group of lawmakers on the House Financial 
Services Capital Markets Subcommittee championed several bills at a hearing April 11 that would amend 
portions of the 2010 Dodd-Frank Wall Street Reform and Consumer Protection Act, though the top Democrat 
on the full committee expressed skepticism. The subcommittee heard from several witnesses in discussing 
the merits of six bills that would tweak or clarify the derivatives portion of the law. A seventh bill that would 
compel the SEC to follow an executive order on conducting cost-benefit analyses also was discussed. The 
bills cover a range of topics, from end-user margin requirements, the treatment of inter-affiliate swaps, and 
swap data repository indemnification, to Dodd-Frank’s ’push-out’ clause, the treatment of cross-border swaps 
transactions, and harmonization of international derivatives reform rules. All of the bills have bipartisan 
sponsorship, and many that were approved by the House in 2012 received broad Democratic support." 

i::i::i::i:: Full text of article 
:::::::::::::::: Related American Banker article, Representative Waters Open to Dodd-Frank Fixes 

CFTC Weighing Swaps Clearing ~ssues For Some End-Users Usi~g Treasury Affiliate (Apri~ 11, 2013} 
Bloomberg BNA’s Securities Law Daily reports, "CFTC Chairman Gary Gensler April 10 told an industry 
gathering that his agency is ’taking a close look at’ how to address swaps clearing issues for non-financial 
end-users using a treasury/conduit affiliate. In an address before the U.S. Chamber of Commerce Seventh 
Annual Capital Markets Summit, he noted that the agency recently adopted rule changes exempting swaps 
between certain affiliated entities from clearing requirements. However, those rules did not directly address 
concerns raised by some non-financial end-users if they use a treasury affiliate. However, Gensler said, the 
CFTC has received a number of comments on the topic and met a number of times with non-financial end- 
users. ’Though I don’t have any announcements today, let me assure you that the staff and Commission are 
taking a close look at how to appropriately address these issues.’... In other matters, Gensler reiterated his 
call for an end to the use of LIBOR, EURIBOR, and similar benchmark interest rates, saying their continued 
use ’may be one of the most significant risks’ to the capital markets." 

:::::::::::::::: Full text of article 
:::::::::::::::: Chairman Gensler speech, U,S. Chamber of Commerce Seventh Annual Capital Markets Summit 

Gens~er Says It Is Critica~ That CrossMBorder Swap Reforms Are Made Correctly (Apri~ 10, 2013} 
The Automated Trader reports, "Gary Gensler, chairman of the CFTC, listed those entities he believed 
Dodd-Frank swap rules had to apply to in terms of cross-border situations, saying it was critical that the 
regulator applied these reforms correctly. ’As the CFTC completes the cross-border guidance,’ Gensler said, 
’1 believe it’s critical that Dodd-Frank swaps reform applies to transactions entered into by branches of U.S. 
institutions offshore, between guaranteed affiliates offshore, and for hedge funds that are incorporated 
offshore but operate in the U.S.’ In a speech before the U.S. Chamber of Commerce, he added: ’Where 
there are comparable and comprehensive home country rules abroad, we can look to substituted compliance, 
but the transactions would still be covered.’" 



Full text of article 
Chairman Gensler speech, U.S. Chamber of Commerce Seventh Annual Capital Markets Summit 
Related Chairman Walter speech, Re~qulation of Cross-Border OTC Derivatives Activities: Finding the 

Middle Ground 

As DeadJine Looms, Few Companies Sign Up To Trade Swaps (April 8, 2013} 
The Wall Street Journal reports, "With a deadline looming, thousands of American companies are in a tug of 
war with Wall Street over trading in the multitriIIion-doIIar market for derivatives. By May I, federal regulations 
will require dealers in derivatives called swaps to have extensive records about their customers. Dealers are 
pushing their customers to complete the paperwork before May I, after two deadline extensions. There is a 
countdown clock on the International Swaps and Derivatives Association [ISDA] website asking companies to 
sign up. But ISDA estimates that about 80°,/o of companies that have traded swaps in the past haven’t 
completed the new registration process. Some companies are concerned that Wall Street is pressuring them 
to give up too many rights, said one person familiar with the discussions. Others have questioned how they 
may be treated under still-incomplete rules for the derivatives market, and they are waiting for answers before 
signing any documents with swaps dealers, said David Mclndoe, a partner at law firm Sutherland, Asbill & 
Brennan, who works with energy companies on derivatives contracts." 

:::::::::::::::: Full text of article 

SEC Chairman Ca~s On Congress To Fix Dodd-Frank IB~ock To Swaps Data Sharing (Apd~ 9, 2013) 
BIoomberg BNA’s Banking Daily reports, "SEC Chairman Elisse Walter April 6 urged Congress to amend 
provisions in the 2010 financial reform law that impede regulators from obtaining cross-border information for 
over-the-counter derivatives. Section 763(i) of the Dodd-Frank Act requires any regulator- when seeking to 
obtain security-based swap data from an SEC-registered swap data repository -- to agree to indemnify the 
data repository and the SEC ’for any expenses arising from litigation relating to the information provided.’ A 
similar provision applies to the CFTC. Foreign authorities, and even certain U.S. regulators, may be barred 
under their laws from satisfying the indemnification requirements." 

:::::::::::::::: Full text of article 
::i::i::i::i Related HedgeWeek article, DTCC Supports Legislation To Ensure Continued Market Transparency And 

Global Data Sharinq 
:::::::::::::::: Chairman Walter speech, Regulation of Cross-Border OTC Derivatives Activities: Findincj the Middle Ground 

Moody’s Warns Of Swap Reform Risks (April 11, 2013) 
The Financial News reports, "Moody’s has echoed warnings that the regulatory overhaul of the OTC 
derivatives markets could lead to increased risks for bond funds that seek alternatives to non-cleared swaps 
in order to lower costs. A report from the ratings agency examined the consequences for bond funds from the 
U.S. Dodd-Frank Act, the European Market Infrastructure Regulation [EMIR] and reform of the Markets in 
Financial Instruments Directive in Europe. The reforms aim to standardise as much of the OTC derivatives 
market as possible, requiring trades to be executed on newly created platforms and cleared centrally. Those 
products that cannot be standardised will be subject to higher capital charges to reflect the added risk, which 
will reduce returns on many bond funds. The report outlined the risks to bond funds considering alternatives 
to non-cleared derivatives to hedge credit risk and limit cash flow disruptions .... Moody’s predicted a shift to 
listed products -- such as standardised OTC derivatives, bond futures or the deliverable interest rate swap 
future launched by CME Group last December. While these will offer lower initial margin obligations 
compared to non-standard products, they will not offer the same precision when hedging, which could 
introduce a host of additional risks for institutional investors, Moody’s said." 

:::::::::::::::: Full text of article 
:::::::::::::::: Related articles: 

CNBC, Uh-oh: The Attempt To Regulate Swaps Is Failinq 
Risk Magazine, Futures Will Not Beat Swaps on Marqin Alone, Say Buy-Side Firms 

:::::::::::::::: Bloomberg Government’s Research Director commentary, Futurization of Swaps~ A Clever Innovation 
Raises Novel Policy Issues for Requlators 



Op Risk Fears As OTC C~earing Gathers Steam (Apri~ i2, 20i3) 
Risk Magazine reports, "Despite the industry’s best efforts, it will be impossible to avoid operational problems as 
the over-the-counter derivatives market transitions to central clearing, banks warned yesterday [April 11] at an 
industry event in New York. ’1 have said this to regulators -- I appreciate the buy side are saying it -- there are 
going to be glitches, and no matter what people try, that will happen. It’s important to note,’ said Ray Kahn, 
global head of OTC derivatives clearing at Barclays. The first phase of mandatory clearing took effect in the U.S. 
on March 11, with some reported technology issues around middleware -- the services that connect trading 
counterparties to their futures commission merchants (FCMs) and link up FCMs with clearing houses .... Some 
participants worry that the multiple layers of the cleared OTC market -- which will also encompass swap 
execution facilities (SEFs), swap data repositories and central credit-checking hubs -- will be a source of 
operational risk for years to come .... Market participants at the conference raised other problems that occurred 
around the March 11 deadline, including a lack of preparation from bank trading desks that slowed down the 
clearing process. In particular, fingers pointed at European execution desks rather than their U.S. counterparts." 

:::::::::::::::: Full text of article 

WGMR Proposals 
Risk Magazine 

Raise Procyclica~ity Fears {Apri~ 5, 2013) 
proposes, "The derivatives industry looked to have won an important victory when revised 

proposals on the margining of uncleared over-the-counter derivatives were published in February. 
Responding to concerns that the first iteration of the rules could have led to a crippling collateral crunch, the 
Working Group on Margining Requirements (WGMR) -- a body led by the Basel Committee on Banking 
Supervision and the International Organization of Securities Commissions (IOSCO) -- opted to introduce a 
margin threshold that would mean no assets need to change hands unless exposure is greater than �50 
million. The impact of that change appeared dramatic. The earlier rules had sparked fears the two-way 
exchange of initial margin on uncleared trades could lock down more than $10 trillion in liquid assets. But a 
quantitative impact study (QIS), published at the same time as the new proposals, suggested the figure could 
be as low as �0.7 trillion with the maximum threshold in place. However, any celebration has been short-lived. 
On closer examination, banks discovered they had horribly misunderstood what regulators had wanted in the 
QIS by applying the threshold to each legal entity, rather than on a group consolidated basis -- a mistake that 
could mean the margin impact is understated by �300 billion. There are also complaints regulators did little to 
address the pro-cyclical impact of the rules --the fact that margin requirements could leap in stressed 
markets -- and the potential for huge numbers of disputes between counterparties. As a result, some dealers 
are calling for the rules to be fundamentally rethought." 

:::::::::::::::: Full text of article 
:::::::::::::::: QIS study, Appendix C to Basel Committee’s Marqin Requirements for Non-Centrally Cleared Derivatives 

New Swaps Sta~~dard Offers Buy~Side F~exibi~ity (April 5, 2013) 
The Trade News reports, "A new industry-led reporting and communication standard for OTC derivatives will 
give buy-side firms greater scope to automate regulatory-mandated reporting, including splitting margin 
payments to central counterparties (CCPs). The clearing connectivity standard (CCS) has been developed 
by consultancy Sapient Global Markets and the International Swaps and Derivatives Association (ISDA), a 
trade body, to standardise reporting of payments to CCPs for swaps ahead of a series of U.S. regulatory 
deadlines throughout the year. The CCS will include functionality to separate payments for initial margin, 
variation margin and commissions, which can be grouped together and netted off, or paid separately. This 
means a buy-side firm with multiple CCP accounts can automate the separation of payments at the account 
level. ’We wanted to make the standard as flexible as possible, because clients have different needs, all of 
which must be accommodated in a standardised format,’ said Phillip Matricardi, senior associate, Sapient 
Global Markets, talking at an online seminar to introduce the new standard on Thursday [April 4]." 

:::::::::::::::: Full text of article 

Costs Of Derivatives C~earing Stack Up For Buy~Side (Apri~ 8, 2013) 
Reuters reports, "Banks are in early-stage discussions about levying higher fees for providing clearing 
services to U.S. investors due to begin centrally clearing derivatives in June. Dealers believe they will have to 



cover potential funding gaps related to their clients’ swaps positions with their own cash, but expect to be paid 
for doing so. Clearing broker banks are looking at extending credit limits to clients that would see the bank 
post its own cash or assets to a clearing house to cover margin payments in the event the market gaps 
against a client’s swap. The alternative -- requiring clients to allocate their own assets to pre-fund -- is 
equally unpalatable for a buy-side already wrestling with higher costs related to setting up and clearing 
formerly bilateral contracts .... There were some rumblings that the Federal Reserve Board of New York 
might require banks to levy a capital charge or require upfront margin funding by clients, but sources familiar 
with the regulator’s thinking say they are not intending to do so." 

::i::i::i::i Full text of article 

SEC Monkey-Market Fu~d Proposa~ Two Mo~ths Away, Ga~agher Says (Apri~ 9, 2013) 

BIoomberg reports, "New rules to reduce risk in money-market mutual funds will be proposed in the next two 
months by the U.S. SEC, which won’t be slowed by a leadership change, a commissioner said today [April 9]. 
Daniel M. Gallagher said the SEC’s staff is working through technical details of the proposal, which failed to 
move forward last year under former SEC Chairman Mary Schapiro. Gallagher said he did not expect Mary 
Jo White, who takes over as chairman this week and sets its agenda, to slow consideration of the proposal, 
Gallagher said .... Gallagher had predicted in January that the money-fund proposal would be completed by 
the end of March, but said today that the SEC staff was still working through technical details." 

:::::::::::::::: Full text of article 

SEC Seeks To Add 250 Examiners To Oversee hwest~er~t A~lvisers (Apri~ 11, 2013) 

The Wall Street Journal reports, "The SEC wants to add 250 examiners to the several hundred it currently has 
policing roughly 11,000 registered investment advisers. Stepping up the percentage of advisers examined 
each year is one of the agency’s top priorities for the next year, according to its annual report to Congress to 
justify its budget request. During fiscal 2012, the SEC examined only about 8% of registered advisers and 
more than 40% have never been examined. With its extra resources, the SEC estimates it would be able to 
examine 14% of advisers next year and 16% in subsequent years .... Under [President Obama’s proposed 
budget[, the SEC would see its budget increase 27% over 2012 enacted levels to $1.674 billion. The agency 
has been operating this year under a stopgap measure that has kept its 2012 funding in place." 

:::::::::::::::: Full text of article 
:::/::/::/::: President Obama Proposed Budqet 

SEC 

White Sworn ~n As SEC Chief; Waiter And Paredes Likely Leaving SEC Soon (Apri~ 10, 2013) 
AdvisorOne reports, "Just as Mary Jo White was sworn in Wednesday [April 10] morning as the 31st chair of 
the SEC, two other SEC commissioners are likely on their way out .... Elisse Walter, who was interim 
chairwoman after former SEC Chairwoman Mary Schapiro left in December, will remain at the agency as a 
commissioner, but it doesn’t look like she’ll be there for long. While SEC spokesman John Nester says that 
Walter hasn’t said how long she will stay on, President Barack Obama is likely to name replacements for both 
Walter -- a Democrat whose term expired last June -- and Republican SEC Commissioner Troy Paredes, ’in 
the coming weeks,’ says David Tittsworth, executive director of the Investment Adviser Association in 
Washington .... The ’pairing’ of Democrat and Republican nominees, TIttsworth says, ’makes it much more 
likely that the nominations could move quickly in the Senate.’... The changing faces at the commission raise 
questions about the progress of the SEC’s fiduciary rule this year .... What’s more .... Tittsworth says that 



’the issues relating to the SEC’s pending request for information and any subsequent formal rulemaking 
proposal will be determined by a different group of commissioners.’" 

:::::::::::::::: Full text of article 
:::::::::::::::: Related Wall Street Journal article, White Confirmed as SEC Chairman 

Day Of White’s Confirmatio~~, Rockefeller Urges Focus On SEC Cybersecurity Guidm~ce (Apri~ 11,2013} 
BIoomberg BNA’s Securities Law Daily reports, "Senator John Rockefeller (D-WV) April 9 urged the SEC’s 
new Chairman Mary Jo White to issue ’[f]ormal guidance’ on disclosure of cybersecurity risks, saying that the 
threat of cyber attacks is growing .... Rockefeller said he is seeking guidance on the ’Commission level’ as 
to how companies must disclose cybersecurity risks and ’incidents.’ In 2011, the SEC’s Corporation Finance 
Division issued staff guidance that said firms should disclose data security compromises .... ’While the staff 
guidance has had a positive impact on the information available to investors on these matters, the disclosures 
are generally still insufficient for investors to discern the true costs and benefits of companies’ cybersecurity 
practices,’ Rockefeller said. ’Formal guidance from the SEC on this issue will be a strong signal to the market 
that companies need to take their cybersecurity efforts seriously,’ he continued." 

:::::::::::::::: Full text of article 
i::i::i::i:: Related American Banker article, Congressional Efforts to Address Cybersecurity Heat Up 
:::::::::::::::: Chairman Rockefeller letter, Congratulatory Regarding Unanimous Confirmation 

Crowdfunding De~ays And SEC Silence Spark Hostility O~ Capito~ Hill {April 8, 2013) 
The Washington Post reports, "Already months behind schedule, federal regulators charged with establishing the 
rules to implement new online crowdfunding portals still cannot say when they will issue those guidelines. On 
Monday [April 8], the frustration from entrepreneurs, investors and those trying to build those financing portals 
was on full display at a forum in Washington. During the event, David Blass, a chief counsel at the SEC, said his 
team is working diligently to craft regulations required to give the go-ahead to equity crowdfunding sites .... 
Blass said he still does not know when the rules will be finalized .... Blass noted that the timeline will depend 
largely on the priorities of former New York federal prosecutor Mary Jo White .... The delays and continued 
silence from regulators have irritated members of the start-up community, including entrepreneurs and potential 
investors .... Equally frustrated are the entrepreneurs actually building the new sites, who jumped at the 
opportunity when lawmakers authorized crowdfunding but are still waiting to set their new ventures in motion." 

:::::::::::::::: Full text of article 
:::::::::::::::: Related Politico article, Slow-Movinq SEC blamed for blockinq JOBS Act 

Practices By Private Fund Advisers Are Raising Broker Registration Issues, SEC Officia~ Says (Apri~ 8, 2013} 
~ BIoomberg BNA’s Securities Law Daily reports, "In its scrutiny of newly registered private fund advisers, SEC 

staff has observed two practices that might implicate broker-dealer registration requirements, David Blass, 
chief counsel of the agency’s Division of Trading and Markets, said April 5 .... The first practice involves 
fund advisers that pay their personnel transaction-based compensation for selling interests in their funds or 
that have personnel whose primary purpose is selling interests in the funds. The second practice involves 
private fund advisers, their personnel, or their affiliates receiving transaction-based compensation for 
purported investment banking or other broker activities relating to one or more of the funds’ portfolio 
companies, Blass said .... In a related discussion, Blass asked the audience whether it would be ’helpful’ for 
the SEC to extend some type of ’issuer exemption’ -- such as that found in Rule 3a4-1 of the 1934 Securities 
Exchange Act -- to private fund advisers .... Blass acknowledged that Rule 3a4-1 is ’fairly limited’ even for 
its target community, but said the staff was interested in hearing the audience’s views on whether the 
exemption could work in the private fund adviser space." 

:::::::::::::::: Full text of article 
i::i::i::i:: David Blass speech, A Few Observations in the Private Fund Space 

Two ~ssues Hinder SEC Finalization Of Genera~ Solicitation Proposal, Official Says (Apri~ 10~ 2:013) 
Bloomberg BNA’s Securities Law Daily reports, "The SEC, in trying to push forward on a proposal to remove 
its general solicitation bar for certain private offerings, must resolve two major issues that have divided 



commenters, a senior official said April 6. The easier issue is whether the SEC struck the ’right balance’ in its 
proposed principles-based approach for issuers to determine if their offerings are sold only to accredited 
investors, said Thomas Kim, chief counsel and associate director of the SEC’s Division of Corporation 
Finance. The other issue is whether the proposal should have incorporated more investor protections, he 
said .... ’There are a lot of issues’ and ’interesting ideas on the table,’ Kim continued. ’We’ll have to see 
how the commission wants to move forward.’ He added that Title II is anticipated to be the ’most powerful 
provision in the JOBS Act with respect to capital formation’ and the one most likely to be used by issuers .... 
Meanwhile, Kim observed that the staff’s views on Title I continue to evolve. For example, he noted that the 
division required EGCs to identify themselves as such on the covers of their prospectuses. Now, however, 
the staff is mulling whether the requirement can be relaxed, he said. ’We’re thinking it through.’" 

::i::i::i::i Full text of article 
:::::::::::::::: Related articles: 

Reuters, Republicans Accuse SEC of Dragging Its Feet on JOBS Act 
Reuters, SEC Says U.S. Companies Takinq Advantaqe of New Relaxed IPO Rules 

Exchm~ges Are Moving To Curb Private Trades (Apri~ 8, 2013) 
The New York Times DeaIBook reports, "The chief executives of the three largest stock exchanges are joining 
forces for the first time to push regulators to rein in the increasing amount of trading that is moving off public 
exchanges and onto platforms like so-called dark pools. The leaders of the New York Stock Exchange, 
Nasdaq and BATS Global Markets, the third-largest exchange operator, are planning to meet on Tuesday 
[April 9] with officials of the SEC .... The officials will be pushing regulators to step up oversight of private 
trading platforms like so-called dark pools, which are generally owned by banks and allow investors to trade 
out of the public eye .... The exchange executives are expected to propose some version of the ’trade at’ 
rule, which would allow a trade to occur away from an exchange only if the customer was getting a 
significantly better price than was available on an exchange. ’If the heads of the country’s biggest exchanges 
are all getting together to raise the issue, it just underscores how important this is to the markets and to these 
companies specifically,’ said Justin Schack, a managing director at Rosenblatt Securities." 

:::::::::::::::: Full text of article 
:::::::::::::::: Related articles: 

Bloomberg, Exchange CEOs Said To Seek Dark-Pool Restrictions in SEC Talks 
Wall Street Journal, Exchange Executives To Push for Dark-Pool Restrictions 

Revamped SEC Enforcement U~it Now Poised To Deploy Resources And Too~s To Drive Results (April 10, 2013) 
~ Bloomberg BNA’s Banking Daily reports, "Four years after starting a process that has fundamentally 

restructured the SEC’s enforcement function, the agency will likely now focus its attention on utilizing that new 
structure to draw more effectively on its resources and legal tools to enhance securities law enforcement, 
SEC New York Regional Office Director Andrew M. Calamari said April 9 .... One tool the SEC is likely to 
begin using more frequently is the issuance of reports of investigations, authorized by Section 21 (a) of the 
Securities Exchange Act of 1934 .... The SEC’s authority to use another tool, administrative proceedings, 
was ’dramatically expanded’ by the Dodd-Frank Act, allowing the agency to bring administrative proceedings 
against entities that required the consent of a court in the past, he said." 

:::::::::::::::: Full text of article 
:::/::/::/::: SEC materials: Reports of Investiqations- Administrative Proceedinqs 

SEC Proposes New Exchange Tests To Curb Computer Breakdowns (Apri~ 9, 2013} 
BIoomberg reports, "U.S. exchanges and some brokers will be required for the first time to conduct coordinated 
trading tests to show they can recover from natural disasters or terrorist acts, according to a rule proposed by 
regulators. The mandate, called Regulation Systems Compliance and Integrity, directs exchanges to 
strengthen their technology and instruct member firms to participate in tests to show they can sustain 
operations after a large disruption .... Underscoring the breadth of the proposed rule, the SEC asked the 
public for comment on more than 850 questions .... The SEC also wants to know if the rule should cover 
security-based swap data repositories and execution facilities under the SEC’s jurisdiction as the agency writes 
rules to move more over-the-counter derivatives trades into clearinghouses." 

i::i::i::i:: Full text of article 



SEC Te~s Ba~ks To Improve Structured Mote Disclosures (Apri~ 11,2013} 
Reuters reports, "The SEC sent letters to JPMorgan Chase & Co, Bank of America Corp, Citigroup Inc, 
Goldman Sachs Group Inc and Morgan Stanley on April 12, 2012, with 14 comments about their marketing, 
pricing and distribution practices for structured notes that the banks issued from April 2009 through March 
2012 .... The correspondence between the banks and the SEC were released this week .... ’Note titles 
using the term ’principal protected’ should also include balanced information about limitations to the principal 
protection feature,’ the SEC said, adding that issuers should ’clearly describe the product in a balanced 
manner and avoid titles that stress positive features without also identifying limiting or negative features.’ In 
responses to the SEC, all five banks said they do not currently use the term ’principal protected’ and will 
continue to review titles of structured notes to ensure they reflect risks as well as positive attributes. The SEC 
also pressed the banks to disclose more information about the pricing of structured notes, saying that some 
issuers inflate prices above fair value for a limited period of time after an offering, and then change those 
values later. The agency also said that issuers offer ’better’ prices to certain investors, and asked the banks 
to disclose more about their pricing and distribution." 

:::::::::::::::: Full text of article 

TargetoDate Fund Ru~e Revisions Urged By SEC Advisory Committee (April 11,2013) 
BIoomberg reports, "The SEC’s Investor Advisory Committee adopted recommendations today [April 11] 
asking the agency to rewrite its proposed rule on target-date retirement funds. The recommendations 
adopted by the committee at a meeting in Washington would expand a 2010 SEC proposal by requiring 
increased disclosures to investors in the funds about their fees and risks .... The Investor Advisory 
Committee made five recommendations to revise and expand the SEC’s original proposal. They would 
develop a glide path illustration for target-date funds based on risk rather than asset allocation alone, require 
fund prospectuses to disclose how they manage their risks and amend fee disclosure requirements to show 
the impact of those costs over the lifetime of the investment." 

:::::::::::::::: Full text of article 
:::::::::::::::: SEC Advisory Committee April 11 meeting, Information page 

Some Dea~er Contracts With Issuers Raise Lega~ And Complim~ce QuestioRs (Apri~ 9, 2013} 
The Bond Buyer reports, "A number of dealer contracts with issuer officials for municipal bond business seem 
to violate or come close to violating federal standards and a MSRB rule that bars the firms from serving as 
both underwriter and financial advisor in the same transaction. In these contracts, the firms appear to be 
engaging in wordplay in an attempt to leave the door open to performing both financial advisory and 
underwriting services on the same transaction, a practice prohibited by MSRB Rule G-23. The contracts also 
appear to muddle the nature of the relationship between the parties .... The rule says a financial advisory 
relationship exists if a firm gives advice ’with respect to’ an issuance of securities. That can lead some firms 
to interpret that clause in its broadest possible sense and argue they are not FAs because they are not 
providing advice on a specific transaction .... Non-dealer FAs tried for years to get the board to prohibit the 
role-switching, claiming it was a real conflict of interest not a potential one .... The MSRB reconsidered G-23 
in 2006, but decided there was not enough evidence to justify a prohibition, and stayed the course. In May 
2010, Mary Schapiro, the SEC chairman at the time, urged the MSRB to prohibit dealers from serving as both 
FA and underwriter on the same deal. ’This is a classic example of conflict of interest .... The board should 
change G-23 and forbid this practice,’ she said .... The MSRB rewrote the rule to prohibit such role 
switching and the SEC approved it." 

:::::::::: Full text of article 

Fo~mer SEC Advisor Eyed For ~arkets Regu~ato~ Post (Ap~i~ 12, 2013} 
Reuters reports, "SEC Chairman Mary Jo White is eyeing a former adviser to ex-SEC Chairman Arthur Levitt 
as a potential contender for a key post in the division that oversees financial markets, three people familiar 
with the matter told Reuters. Joseph Lombard, a market structure expert at law firm Murphy & McGonigle, is 
considered a leading candidate for a position in the agency’s Trading and Markets Division, they said. A 
second name being floated for a possible job in the division is Chris Concannon, a former executive with 



Nasdaq who now works for high-frequency trading firm Virtu Financial LLC, according to the three sources, 
who spoke anonymously as the details were from closed-door discussions .... Bloomberg reported earlier 
on Concannon being a contender, though a follow-up story by the Wall Street Journal cited people familiar 
with the matter as saying that Concannon had told executives at Virtu he was unlikely to leave his current 
post. Market structure concerns, such as the role of high-speed traders in the market, became a front-and- 
center regulatory issue following the May 6, 2010 ’flash crash’ in which the Dow plunged roughly 700 points 
before sharply rebounding. It has continued to be a focus of the SEC, especially following a recent string of 
technology glitches over the past year, from Nasdaq’s botched handling of Facebook’s initial public offering to 
Knight Capital’s $440 million trading loss due to a software error." 

::i::i::i::i Full text of article 
:::::::::::::::: Related Wall Street Journal article, Virtu Financial’s Concannon Unlikely to Join SEC 

SEC Should C~ear Up Ambiguity OveF Supervisory Liability, Gallagher Says (April 1:2, 2013) 
BIoomberg BNA’s Securities Law Daily reports, "SEC member Daniel Gallagher April 9 renewed his call for 
the commission to clarify ’uncertainties’ surrounding supervisory liability, commenting that the agency’s 
current position could encourage inaction by compliance personnel. Gallagher told a compliance gathering 
that regulators, when pursuing supervisors for failing adequately to perform their duties, should focus on 
’business-line supervisors,’ not compliance officers who stepped in in good faith and performed perhaps less 
than ideally .... Gallagher observed that compliance functions have become ever more demanding and 
complex, as Congress and regulators pile on more requirements. At the same time, compliance budgets 
have remained stagnant or decreased, he said. In an environment where compliance personnel are being 
asked to do more with less, their potential liabilities also have increased, Gallagher said. Accordingly, the 
SEC has an obligation to clarify the matter of supervisory liability, he said." 

:::::::::::::::: Full text of article 
:::::::::::::::: Commissioner Gallagher speech, Remarks at 2013 National Compliance Outreach Proqram for Broker-Deabrs 

CFTC 

Brokers At ICAP ~ CFTC Rate Swaps Probe (April 9~ 2013} 
The Financial Times reports, "The [CFTC] is investigating allegations of manipulation of a popular derivatives 
benchmark and has issued subpoenas to market participants including ICAP and several global banks, 
people familiar with the matter said. ICAP, the interdealer broker, manages a benchmark for interest rate 
swaps known as the ISDAfix, which is derived from submissions from 16 of the world’s largest banks. Before 
11 a.m. in New York, each bank provides the rate at which it would buy and sell a benchmark swap with a 
notional value of $50m. The probe by the CFTC marks a widening of the multi-pronged international 
investigation into the rigging of a variety of interest rates, most prominently the London interbank offered rate, 
or Libor .... The International Swaps and Derivatives Association (ISDA), which helped establish the 
benchmark, said: ’ISDA received a subpoena related to ISDA fix and has provided information in response to 
the CFTC’s request. We are co-operating fully.’ ICAP said on Monday [April 8] that it is involved in the 
administration of part of the ISDAfix process, and is co-operating ’with the CFTC’s wider inquiry into this area. 
’ICAP maintains policies that prohibit any of the behaviour that has been alleged in the media,’ it said. It had 
no knowledge of the allegations before the media speculation, and is investigating them. ’Until those 
investigations are complete we will not make any further comment.’" 

:::::::::::::::: Full text of article 
::i::i::i::i Related articles: 

Bloomberg, ISDA Hires Consultant Oliver Wyman To Advise on ISDAfix Prices 
Financial Times, IOSCO Drafts Guidelines after LIBOR Scandal 
Financial Times, Swap Traders’ Morninq Fix Under Scrutiny 
Reuters, Watchdoq Subpoenas Swaps Association over Benchmark 

Market Regulators Adopt ~de~~tity Theft Ru~es (Apri~ 10, 2013) 
Reuters reports, "Stock and futures brokers, mutual funds and investment advisers will be required to 
establish programs to help detect identity theft under new rules adopted by the regulatory agencies for 
securities and derivatives on Wednesday [April 10] .... [The new rules] require firms to create programs to 



set up red flags to spot potential identity theft, respond to cases of ID theft and periodically update their 
programs .... The rules will go into effect 30 days after they are published in the Federal Register." 

:::::::::::::::: Full text of article 
:::::::::::::::: Related Forbes article, New SEC Identity Theft Rule Warns of the Suspicious Jabberwock 

Bipartisan Lawmakers Ask CFTC To Adopt SEF Rule With No Mini~num Bid Requirement (April 9, 2013} 
BIoomberg BNA’s Banking Daily reports, "A bipartisan group of four House lawmakers April 5 urged CFTC 
Chairman Gary Gensler to adopt a swap execution facility rule (SEF) with no minimum requirement for bids. 
Their request is in keeping with the wishes of many market users, but is at odds with the agency’s proposed 
rule on the topic. The lawmakers said the CFTC’s proposal would ’result in deleterious effects on the 
marketplace, while not adding any measurable transparency benefit.’... In their letter, the lawmakers said a 
minimum quote requirement would ’tie the hands of asset managers [and] prevent them from using their 
discretion’ in trying to get the best execution price for a swap. Managers’ fiduciary duty to get the best price, 
they said, ensures that they will not act manipulatively or to the detriment of their customers. The lawmakers 
added that an ’arbitrary requirement’ for quote solicitation could undermine the goals of Dodd-Frank, 
particularly for larger, more illiquid trades. ’Wide price dissemination via a minimum requirement could 
undermine [Dodd-Frank’s] goals of transparency and lowering price for end-users’ for such transactions, they 
said. The letter was signed by Representatives Scott Garrett (R-N J), Gregory Meeks (D-NY), Gwen Moore 
(D-WI), and Robert Hurt (R-VA)." 

:::::::::::::::: Full text of article 

CFTC Appoints Genera~ Counse~ (Apri~ 10, 2013} 
The Automated Trader reports, "CFTC Chairman Gary Gensler has announced that Jonathan L. Marcus has 
been named the agency’s General Counsel. Mr. Marcus has served at the Commission for the past two 
years as the Deputy General Counsel for Litigation .... Before joining the CFTC, Mr. Marcus was Of Counsel 
at Covington & Burling LLP, where he was a member of the Supreme Court and Appellate Litigation Practice. 
Prior to that, Mr. Marcus served at the U.S. Department of Justice as an Assistant to the Solicitor General, 
arguing five cases for the United States in the Supreme Court." 

:::::::::::::::: Full text of article 

Firms Will Be Shut Out Of OTC Market At June U.S. Clearing Dead~ine (Apri~ 11, 2013) 
~ Risk Magazine reports, "Hundreds of smaller firms may have to temporarily stop using over-the-counter 

derivatives when the second phase of mandatory clearing begins in the U.S. on June 10, because they will 
not be able to find -- or, possibly, afford -- a futures commission merchant (FCM). Some could switch to 
new interest rate swap futures instead, while others could stop using derivatives altogether, market 
participants predict .... The precise number of so-called category 2 firms is not known, but some estimates 
put it as high as 2,000 -- it includes most hedge funds and asset managers. Each of these firms will need an 
FCM if it wants to continue trading certain interest rate swaps and credit default swaps, but even the biggest 
FCMs are focused on signing up a relatively small number of key clients. ’If your volumes are small and your 
relationships are not large it will be very difficult to get attention from banks now, particularly the largest ones,’ 
says Luke Zubrod, director for risk and regulatory advisory at Chatham Financial." 

::i::i::i::i Full text of article 

New C~earing Rules Have Already Been Broken, FCMs Say (April 9, 2013} 
~ Risk Magazine reports, "Some banks broke new U.S. rules on the clearing of over-the-counter derivatives as 

soon as they were implemented on March 11. Four futures commission merchants (FCMs) -- which clear 
trades on behalf of clients -- say they have not always cleared trades within 60 seconds as required, or have 
heard that other FClVIs were in breach of the rule. ’There have been some trades that haven’t been cleared in 
under 60 seconds. A small percentage, but it technically contravenes the law. Some of these are down to 
operational niggles, while others are due to limits being hit and calls having to be made to clients. But we 
haven’t rejected any trades so far. That is not what you want to do in this situation,’ says a head of clearing at 
one U.S. bank. Three other FCMs say they are aware of trades breaching the 60-second rule in the period 



since March 11 -- and a New York-based buy-side lawyer says he has heard from clients that their trades 
were not being processed quickly, resulting in trade breaks as FCMs sought to comply with the rule. ’1 had 
some complaints about some FCMs not accepting trades in a timely enough fashion and having to reject 
them as a result of the 60-second rule,’ he says." 

::i::i::i::i Full text of article 

FINRA 

FINRA Wil~ Apply Manipulation Standards And Other Usua~ Toe~s To Crowdfunding Portals (Apri~ 8, 2013) 
Bloomberg BNA’s Securities Law Daily reports, "In regulating crowdfunding portals, FINRA will apply its ’usual 
tools,’ including its manipulation standards and the ’base concepts’ of its advertising rules, FINRA Chief Legal 
Officer [and former Davis Polk partner] Robert Colby said April 5. In addition, FINRA will apply all of its 
enforcement, adjudication, and information-gathering tools to such entities .... FINRA currently is reviewing 
its rules to determine what kind of ’smaller rulebook’ can be applied to the crowdfunding intermediaries, Colby 
said .... In other matters, Colby told the ABA subcommittee that as the SEC mulls whether it should initiate 
rulemaking to create a uniform fiduciary standard for broker-dealers and investment advisers, FINRA, for its 
part, is reviewing whether it can ’move the ball forward’ on the broker-dealer side. In that regard, the SRO 
issued a questionnaire asking its members about compensation practices, the results of which are not yet in, 
he said .... He added that should the SEC write a fiduciary rule, FINRA probably will not proceed with the 
best practice guidance." 

:::::::::::::::: Full text of article 

FINRA To initiate ~nvestigations Over Private P~ace~ent Concerns (Apri~ 11, 2013} 
Bloomberg BNA’s Securities Law Daily reports, "FINRA is poised in the near term to initiate ’a range of 
investigations’ stemming from its review of registrants’ private placement materials, FINRA Chief Executive 
Officer Richard Ketchum said April 9. New FINRA Rule 5123 requires member firms involved in a private 
stock offering to provide investors with detailed information on the transaction prior to the sale, and to file that 
information with FINRA within 15 days after the first sale .... [According to Ketchum,] FINRA now is 
reviewing the materials submitted by firms, and finding a ’wide range of disclosures, terms, and adjustability’ 
with respect to the private offerings. In addition, he noted, the ’lack of cash flow [and] liquidity’ with respect to 
many of the enterprises that were involved in the placements is raising concerns at the self-regulatory 
organization .... In other comments, Ketchum noted that complex products continue to be a focus for the 
SRO .... In a related discussion, Ketchum noted that conflicts of interest is the largest enterprise risk that 
most firms face. Accordingly, broker-dealers’ conflict review should be ’something more than just product and 
transaction committees looking at individual issues,’ he said." 

:::::::::::::::: Full text of article 
:::::::::::::::: Related AdvisorOne article, FINRA’s Ketchum Says Complex Products Still Need Heiqhtened Supervision 
i::i::i::i:: Chairman Ketchum speech, National Compliance Outreach Proqram for Broker-Dealers 

Broker-Client Handshake Not Enough~ F~NRA Wants Paperwork (Apri~ 11, 2013} 
Reuters reports, "Morgan Stanley broker Douglas Greenberg recently suffered a fate that is increasingly 
befalling advisers. Greenberg was fined $10,000 after he traded securities in a client account in 2010 without 
written instructions from the client orthe firm to do so, according to a FINRA settlement dated March 27. ’The 
client and broker spoke and agreed on the strategy,’ said Abe Lampart, Greenberg’s San Francisco-based 
lawyer .... FINRA in most cases prohibits brokers from making such trades -- a practice known as ’using 
discretion’ -- without clients’ written approval. Brokerage firms typically want to approve such arrangements 
in advance as well .... Yet, Greenberg is among a growing number of brokers who have been penalized by 
the watchdog for trading on clients’ behalf without first getting permission to do so in writing, showing why, 
when in doubt, advisers would be well-advised to err toward getting their paperwork in order .... ’Don’t do it,’ 
said Michael Sullivan, a lawyer in Morristown, New Jersey, who advises brokers. ’The rules are pretty 
clear.’... [Richard] Roth, [a New York-based lawyer who defends brokers in enforcement cases] added that 
brokers should always remember to check the firm’s policy on use of discretion." 

i::i::i::i:: Full text of article 



Traders reports, "Limits on how far down or up stocks can move in a five-minute period start to take effect 
today. First up: ’Tier 1’ stocks in the Standard & Poor’s .500 Index and the Russell 1000 Index, as well as 
certain exchange-traded products. All National Market System stocks in this tier will be subject to bands on 
how far their prices can move over short periods of time, by approximately July 13 .... Also coming into effect 
now are market-wide circuit breakers. The price bands and market-wide circuit breaker changes are 
responses to the Flash Crash of May 6, 2010." 

:::::::::::::::: Full text of article 

Luxe~bourg To Revea~ Sank Data (Apd~ 10, 201‘3) 

The Wall Street Journal reports, "Luxembourg announced a radical shift in its banking policy on Wednesday 
[April 10], saying it would exchange information with the rest of the European Union about EU bank account 
holders in the country as of Jan 1,2015, another step in Europe’s crackdown on tax evasion .... 
Luxembourg is currently in talks with the U.S. to implement the Foreign Account Tax Compliance Act, a 2010 
bill that aims to prevent tax evasion by U.S. citizens using offshore banking facilities. FATCA requires foreign 
banks and financial entities to find any American account holders and disclose their transactions and 
balances to U.S. authorities, or be subject to a 30% withholding tax .... ’This means Austria is the last 
Member State not to apply automatic exchange of information. We understand there are ongoing discussions 
in Austria at this moment on this issue and we hope they will follow Luxembourg’s lead,’ Emer Traynor, a 
European Commission spokeswoman, told reporters in Brussels." 

::i::i::i::i Full text of article 
:::::::::::::::: Related Businessweek article, Austria Says U.K. Harbors Money-Launderinq Havens 

EU Should Move Fast On Joint Bank Resolution P~an, Vestager Says (April i2, 2013} 
Bloomberg reports, "Danish Economy Minister Margrethe Vestager said the EU should press ahead with 
plans for a joint mechanism to handle failing banks, rather than delay it as Germany would like. ’We would 
like to pass it as quickly as possible,’ Vestager told reporters in Dublin today before a meeting of EU finance 
chiefs .... Central powers to handle failing banks are the second leg of the EU’s banking union strategy, 
which EU leaders laid out last year in an attempt to break the link between weak banks and sovereign debt 
struggles .... [European Commissioner for Internal Market and Services Michel] Barnier called yesterday 
[April 11] for a ’common resolution fund’ for the euro area and other nations that sign up their banks for ECB 
oversight. ’Common financial backstops’ are needed, he said in a speech in Dublin. ’From a European 
perspective, it would make sense and be both more coherent and effective.’ The EU shouldn’t rush this 
matter, Swedish Finance Minister Anders Borg told reporters in Dublin today. The plan needs to be designed 
carefully so that it doesn’t create ’moral hazard,’ he said." 

:::::::::::::::: Full text of article 

FCA Signals New O~~us On Se~ers ~n Finance Ru~es (April 10, 201,3) 
Reuters reports, "The Financial Conduct Authority (FCA) announced sweeping changes in financial regulation 
on Wednesday [April 10], telling banks they can no longer blame customers when products go wrong and 
promising to study how consumers behave to make sure they can make the right decisions .... Banks will no 
longer be permitted to claim the ’caveat emptor’ or ’buyer beware’ defence when selling complex products to 
customers with little knowledge of finance, the FCA’s managing director Martin Wheatley [said] .... It signals 
a shift from the principle that has long underpinned U.K. financial regulation, under which the risk of an 
investment decision usually falls on the buyer. ’There are questions that many investors simply will not ask 
because they are humans, not automatons,’ Wheatley [said] in his first speech as CEO, excerpts of which 
were made available in advance. ’There is a question of how a regulator navigates the balance of power 
between consumer and provider.’ Wheatley announce[d] plans to draw on the emerging field of behavioural 



economics for the first time by a British regulator, to encourage better consumer decisions and stop sharp 
practice at banks, according to the excerpts." 

:::::::::::::::: Full text of article 
:::::::::::::::: FCA materials: 

Press release, FCA Publishes Occasional Papers On Behavioural Economics Explorin,q How People 
Make Financial Decisions 

Chief Executive Wheatley speech, Human Face of Regulation: The Reach of Behavioural Economics 

The Struggle For Co~se~sus On European C~eari~g Addendum (Apri~ 5, 2013} 
Risk Magazine reports, "As Risk went to press, a new European cleared derivatives addendum was expected 
to be published by the International Swaps and Derivatives Association and Futures and Options Association 
[ISDA] -- and sell-side participants in the talks say the final document reflects the views of both sides .... 
But it has not been without controversy -- or without hold ups. The document was originally scheduled for 
launch last September-- a month after the release of a U.S. version -- but was slowed up by a lack of 
consensus between the two sides on several key issues." 

:::::::::::::::: Full text of article 

ECB Collatera~ Crunckh De~ayed As Ba~ks Rush To Submit ABS Data {Apri~ 5, 2013} 
Reuters reports, "European banks have rushed to meet the ECB’s securitisation collateral data deadline at 
the end of the first quarter, but the quality of the data could create another crunch point at the end of 
September. Banks had until the end of March to submit data on their RMBS and SME trades to the ECB’s 
data repository, the European DataWarehouse, before these securitisations may start to become ineligible for 
the ECB’s repo operations .... So far the ECB has been willing to allow low to non-existent data quality- 
but will ratchet these standards up over the next three quarters .... The challenge for banks usually relates 
to data systems, rather than missing data -- there has been no suggestion that European issuers have lost 
large swathes of data or violated representations and warranties as happened in some U.S. deals." 

:::::::::::::::: Full text of article 

Spain’s Rajoy Ca~s On EU To Give ECB Powers Comparable To Bank Of England And The Federa~ Reserve 
(April 8, £013) 

Bloomberg reports, "Spain called on its European Union partners to give the European Central Bank the 
same powers as central banks including the U.S. Federal Reserve or the Bank of England to help the region 
overcome its economic difficulties. ’We must all ask ourselves whether the ECB should have the same 
powers as the rest of central banks in the world,’ Prime Minister Mariano Rajoy told reporters in Madrid after 
meeting with U.K. Prime Minister David Cameron. ’We need to give ourselves the instruments that are 
available in other regions. Europe is going through a decisive moment which requires setting the rules of the 
game clearly.’... The ECB last week left interest rates on hold as President Mario Draghi said policy makers 
were still weighing stimulus options .... The ECB should look at quantitative easing in an effort to revive 
euro-area growth, the Organization for Economic Cooperation and Development said last month." 

:::::::::::::::: Full text of article 

Markets Step Up Fight Against EU Transaction Tax (Apri~ 8, 2013} 
Reuters reports, "Opponents of a proposed financial transaction tax said the new charge would lead to a 
massive upheaval in the financial services industry, shackle investors and harm the economy .... The repo 
industry stepped up its lobbying on Monday [April 8] to water down the tax by publishing a report that 
challenged the motives behind the tax and outlining the impact it could have on repos. ’The specific intention 
of the authors of the FTT [Financial Transaction Tax] is to sweep away the current system of financial 
intermediation by primary dealers and secondary market-makers, and build an entirely new financial system,’ 
a study commissioned by the European Repo Council, part of the International Capital Market Association 
(ICMA), said .... ’It is clear that the tax liability of a market marker would dwarf his revenue,’ the study 



said .... The European Commission said in a statement on Monday the repo market’s concerns were taken 
into account by applying the tax only once to a transaction and not to both sides as with other securities." 

:::::::::::::::: Full text of article 
:::::::::::::::: ICMA report, Collateral Damaqe: The Impact of the Financial Transaction Tax on the European Repo 

Market and Its Consequences for the Financial Markets and the Real Economy 

FHFA Wins Cdtica~ Ap~seals Court Ruling In Mortgage Securities Suits Against Banks {Apri~ 8, 2013} 

Bloomberg BNA’s Banking Daily reports, "The U.S. Court of Appeals for the Second Circuit April 5 handed the 
Federal Housing Finance Agency (FHFA) a major victory, holding FHFA filed claims of fraud in the marketing 
and sale of mortgage-backed securities to Fannie Mae and Freddie Mac well within the time required under 
federal law .... The April 5 decision -- especially on the statute of limitations issue -- will have significant 
effects for more than a dozen other suits involving similar claims by the FHFA." 

::i::i::i::i Full text of article 
:::::::::::::::: U.S. 2nd Circuit Court of Appeals ruling, FHFA vo UBS Americas Inc., et aL 

Banks Seek More Time To Comply With CFPB Mortgage R~les {April 12, 201S} 

Law 360 reports, "Banking trade groups on Wednesday [April 10] said their member financial institutions need 
more time to implement the CFPB’s new rules governing the mortgage market when they take effect in 
January because of technological limitations, and they asked the bureau for an extension. In a letter to the 
CFPB, the American Bankers Association, the Consumer Bankers Association and the Financial Services 
Roundtable said that banks and other mortgage lenders would not have access to new software and products 
they will need to implement new ability to repay, qualified mortgage and mortgage servicing requirements 
until just before they are set to take effect. The CFPB has still not entirely completed the qualified mortgage 
rule and has said that it will make some changes to the other new mortgage regulations in the next few 
months, meaning that lenders still do not have a full picture of what the mortgage market will look like 
beginning in January, the letter said. Because of that, the financial services trade groups urged the CFPB to 
extend the compliance period by up to a year to make the transition to the new system smoother." 

::i::i::i::i Full text of article 
i::i::i::i:: Organizations letter to the CFPB 

Apri~ 16, 2013 
Tuesday 

Fixed Income Markets Roundtable --SEC 
Time TBA * SEC Headquarters, Audi[orium, Room (.-002, Washingtor~, DC 

, Roundtable discussion of possible ways to improve the transparency and efficiency of fixed income markets. The roundtable will 
focus on the corporate bond market and the municipal securities market, which was the subject of a July 2012 Commission report. 
Link to the SEC’s Report on the Municipal Securities Market here. Details on the agenda and participants here. The roundtable 
will be open to the public and webcast live on the SEC’s website. Press release _h___e__r__e_.. 

Regulatory Relief for Small Community Financial Institutions -- House Financial Services, 
Financial Institutions Subcommittee 

10:00 AM ¯ 2128 Raybum House Office Building, Washington, DC 
, Hearing on regulatory relief for small community financial institutions. Agenda and speakers to be announced. 

Endin,q Too Big To Fail -- House Financial Services, Oversight and Investigations Subcommittee 

2:00 PM o 2128 Raybum House OIfice Buildir~g, Washington, DC 
, Second in a series of hearings on the need to end %oo Big To Fail." Agenda and speakers to be announced. 

New York ¯ Menlo Park o Wsshir~glon, DC ¯ S~o Paulo ¯ Lor~don * Psds ¯ Msdrid ¯ Tokyo o Beijin£ , Hong Kong ¯ £~avis Polk ~ Wa~dwell LLP 

2O 



Apd~18,2013 
Thursday 

Apri~19-21,2013 
Fdday-Su~day 

May1,2013 
Wednesday 

May 8-10, 2013 
We@~esday-Friday 

May14,2013 
Tuesday 

May 20-22,2013 
Monday-Wednesday 

The Future of Capital Requirements -- SIFMA 
5:00 -7:30 PM o SIFMA Conference Cente[, 120 Broadway, New York, NY 

, Panelists will examine Basel Committee on Banking Supervision (BCBS) recommendations that would result in a revised 
framework that would be just as, if not more, prudent, more risk-sensitive, no more reliant on credit ratings, and less distorted by 
cliff effects and adverse incentives. A networking reception will follow the panel discussion. A webinar option is available. 

Oversiqht of FHFA: Evaluating FHFA as Regulator and Conservator-- Senate Banking, Housing 
and Urban Affairs Committee 

10:00 AM ¯ 538 Dirksen Serrate Office Buildir~g 
o Panel I witness: Edward DeMarco, FHFA Acting Director. Panel II witness: Steve A. Linick, FHFA Inspector General. 

Spr!ng Meetin,qs -- World Bank Group and international Monetary Fund 

Various times o IqQ1 (700 19th Street NW) and HQ2 (1900 PennsyB~ania Avenue NW), Washinglon, DO 
° Semiannual meeting of the policy-steering bodies of the IMF (International Financial and Monetary Committee, or IMFC) and the 

World Bank (Development Committee). Attendees and speakers include IMF Managing Director Christine Lagarde and IMF 
Department Directors I~asood Ahmed and Alejandro Wemer. Schedule, press, meeting, and general information here. 

SEC Advisory Committee on Small and Emerqin# Companies Public Meeting -- SEC 
9:30 AM o SEC Headquarters, Multi-FXapose Room LL-.006, 100 F Street NE, Washington, DC 

° The agenda for this meeting includes matters relating to rules and regulations affecting small and emerging companies under the 
federal securities laws. The meeting will be webcast on the Commission’s website at www.sec.gov. 

35th Annual Law & Compliance Division Conference on the Requlation of Futures, Derivatives 
and OTC Products- Futures Industry Association 

All day o Baltimore Mar~iot[ Water[ro~t, Bal[imore, MD 
° Spring conference for compliance officers, attorneys, and regulators regarding issues affecting the legal and regulatory framework 

of the derivatives industry. Program details here. 

Credit Ratinqs Roundtabb -- SEC 
Time TBA ~ SEC Headquarters, Auditorium~ Room L-002, Washir~gton~ DC 

° Roundtable discussion of the SEC staff’s Report to Congress on Assigned Ratings, which was required by the Dodd-Frank Act and 
focuses mostly on ratings of structured financial products. Link to the SEC’s Report on Assigned Credit Ratings here. 

2013 FINRA Annual Conference -- FINRA 
All day ~ Renaissance Washington, 999 Ninth Street NW, Washir~gton, DC 

, Conference regarding regulatory developments, FINRA priorities and practical guidance on compliance issues. 
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Highlights from This Week’s Washington Watch 

Make Wall Street Choose: Go Small Or Go Home 
PNC’s Rohr On The Systemic Risk Issue No One Is Addressing 
Regulatory Uncertainty Hurts Bank Stocks, Stifles Economy 

FSOC Identifies Threats Facing Financial System 

Treasury’s Lew: U.S. Should Comply With Basel Capital Agreement 

Senator Urges Tough Cross-Border Bank Rules For Swaps Trading 

Derivatives Revisions Blocked By Dodd-Frank Backers, Himes Says 

No Need For Two Tracks In Money Market Overhaul 

Could SEC’s Fiduciary Plan Spell The End Of Fiduciary Duty? 

Should The SEC Care About Corporate Politics? 

CBOE Staff Knew Of Problems In Advance 

CFTC Commissioner Seeks More Time For Penalty Cases 

U.K. Supervisor Warns Derivatives Clearers Of Tough Fee Policing 

FCA’s Wheatley: Structured Products Are "Like Spread Bets On 
Steroids" 

Obama Asks Supreme Court To Weigh In On Recess Appointments 
Senators Back CFTC’s Dodd-Frank Position Limits In D.C, Circuit 

Davis Pofk & Wa]’dwell LLP This is a summary. It is not a full analysis of the matters presented and should not be relied upon as legal advice. 



Make Wall Street Choose: Go Sma~ Or Go Home (April 24, 20~3} 

According to an op-ed article in the New York Times, Senators 8herrod Brown (D-OH) and David Vitter (R-LA) 
write, "Our bill aims to end the corporate welfare enjoyed by Wall Street banks, by setting reasonable capital 
standards that would vary depending on the size and complexity of the institution .... Requiring the largest banks 
to finance themselves with more equity and with less debt will provide them with a simple choice: they can either 
ensure they can weather the next crisis without a bailout, or they can become smaller .... [Blanks would not be 
required to sell assets under our proposal; they will simply be required to raise more money by selling stock, rather 
than going to the debt markets .... [Community] banks would be unaffected by our proposal, and midsize and 
regional banks would be required to maintain an 8 percent capital requirement .... [M]egabanks (those with at 
least $500 billion in assets, of which there are currently seven) would face a 15 percent capital requirement -- 
instead of the 8 percent to 9.5 percent requirement being discussed by international regulators." 

i::i::i::i:: Full text of article 
:::::::::::::::: Related American Banker article, Fed’s Tarullo Not On Board With "Too Biq To Fail" Bill 
:::::::::::::::: Brown-Vitter legislation: Press Release -- Bill Summary -- Section-By-Section Guidance 

PNC~s Rohr On The Systemic Risk ~ssue NIo One ~s Addressing (Apri~ 25, 20"~ 3) 
American Banker reports, "Jim Rohr, who stepped down last week after running PNC Financial Group for 13 
years .... [said that] ’[c]ybersecurity is one of the biggest issues we have,’.., during an interview in his office .... 
The frequent attacks on banks’ systems are not simply about disrupting service. ’All this is test-and-learn,’ he 
says, and defenses must be beefed up before the bad guys learn enough to do some serious harm .... ’But we 
are missing what technology is doing to the industry .... I think it’s a competitive issue down the road, but I think 
it’s a systemic risk issue right now, and no one is addressing it .... One of the things that concerns me is they 
are going to go in and take over the identity of a small bank,’ he says, and then use that entry point to get inside 
the larger firms. ’One of the questions we need to ask ourselves -- and this won’t be popular -- but are you too 
small to defend yourself?’ This connects directly to the debate over Too Big to Fail. Rohr does not think the 
largest banks are ’too big’ and he worries that government plans to whittle them into smaller pieces will 
backfire .... ’If we’re going to reduce the size of the banks and reduce their capital budgets, that will reduce 
their tech spending in a world that is going absolutely in the other direction,’ he says .... Rohr urges patience: 
let Dodd-Frank unfold and then see where things stand before making changes." 

:::::::::::::::: Full text of article 
i::i::i::i:: Related Financial News article, Securities Re(]ulators Turn Gaze To Cyber-Threat 

Small Banks Will Suffer From Big~Bank Breakups (Ap~i~ 15~ 2:813} 
In American Banker Jeff Plagge, President and CEO of Northwest Financial Corp. writes, "How can you potentially 
rip apart institutions that hold more than 50% of the industry’s assets without having a significant negative impact 
on banks in general and the economy as a whole? Consider how a government-mandated big-bank breakup would 
play out in the marketplace. Just one of the largest institutions could devolve into a dozen or more 
superregionals .... The ’resized’ banks would still enjoy economies of scale .... Policymakers clearly don’t want 
to harm small banks, but it’s difficult to see how they can insulate [community banks] from the macroeconomic 
effects of some of the proposals being considered .... Getting [to the Brown-Vitter approach] would require the 
industry to raise $1 trillion in new capital or offload more than $3 trillion in loans and other assets in order to right- 
size banks to the new capital requirements, according to an analysis by the American Bankers Association... I 
wholeheartedly agree that TBTF is patently unfair and has to end. But a rational discussion is what’s needed if we 
are to avoid a cure that is as bad, or even worse, than the disease." 

i::i::i::i:: Full text of article 

Regulatory Uncertainty Hurts Bank Stocks, Stifles Economy (Apri~ 23, 28i 3} 
American Banker reports, "[T]he market-to-book value ratio of U.S. banks -- an indicator of market perceptions of 
their future cash flow-generating potential -- remains in the tank .... We find much of the persistence in low 
bank stock prices reflects other factors, which seem likely to be linked to the highly charged political debates over 



the future of banking, and the uncertainty about banks’ future operations that those debates have been 
generating .... This is a time when serious discussion, rather than bank bashing, could deliver important and 
effective reforms. The ongoing attacks on global universal banking, including the calls to break up the banks, 
may be helping the political careers of advocates, and boosting book sales for academic dilettantes cashing in on 
the public’s hatred of bankers, but they are not getting us closer to those needed reforms." 

==i==i==i==i Full text of article 

FSOC Identifies Threats Fad~~g Financial System {April 25~ 2013} 

American Banker reports, "The FSOC on Thursday [April 25]... outlined seven broad priorities that they said 
would set the agenda for the group for the coming year .... The council, which is headed by [Treasury 
Secretary Jacob] Lew, unanimously approved the annual report at a public meeting and all 15 members of 
the council personally signed it in an earlier-closed session .... Fed Chairman Ben Bernanke... stressed 
[that] further effort was required by policymakers on wholesale funding as well as tri-party repo market 
reforms .... [A]t the meeting, [Bernanke said,] ’To address such concerns, the council recommends that the 
SEC consider regulatory action to improve the loss absorption capacity of money market funds and mitigate 
run risk associated with those funds.’... Mary Jo White, who was attending her first FSOC meeting as the 
new chairman of the SEC, said the agency was currently reviewing the comment letters and has been 
considering the council’s recommendations to ensure they get it right as they also consider further regulatory 
action .... One new area given far greater attention in this year’s report was operational risks facing the 
financial system, including cyberattacks that cause denial of service on bank’s web sites and the impact from 
natural disasters like Superstorm Sandy." 

BIoomberg reports, "The FSOC will ’soon’ vote on designations on an initial set of non-bank financial 
companies that will determine which are systemically important, U.S. Treasury Secretary Jacob J. Lew said in 
a statement .... ’It is critically important that the council take the time to get the analysis right, and we expect 
to vote on designations of an initial set of non-bank financial companies soon,’ he said in the statement .... 
American International Group Inc., Prudential Financial Inc. and General Electric Co.’s finance unit have all 
said they are in the final stage of review by the oversight council.’" 

:::::::::::::::: American Banker article -- Bloomberg article, Lew Sees FSOC Vote Soon On 1st Non-Bank Financial Firms 
::i::i::i::i Remarks at April 25, 2013 FSOC meeting: Treasury Secretary Lew -- CFTC Chairman Gensler 
i::i::i::i:: FSOC materials: Press release -- FSOC Third Annual Report 

UoS. Regulators Say LBOR Needs Shif~ To Market@ricing System (Apd~ 25, 2013} 
BIoomberg Businessweek reports, "Interest-rate benchmarks must be tied to market transactions instead of 
estimates to protect the global financial system against mis-allocation of capital and mismanagement of risk, 
according to a panel of U.S. regulators. U.S. and overseas agencies must identify alternatives to LIBOR ’that are 
anchored in observable transactions and are supported by appropriate governance structures,’ the FSOC said in a 
report released today .... The small number of transactions underpinning reference rates are hurting market 
integrity and raising concerns about financial stability, the FSOC said in the report. ’While ongoing international 
efforts are necessary to remediate deficiencies in governance, they cannot address the insufficient number of 
transactions, particularly in longer tenors, in the unsecured interbank lending market,’ the panel said in the report." 

:::::::::::::::: Full text of article 
:::::::::::::::: Related Reuters article, Top U.S. Requlator Wants L/BOR~ EUR!BOR Scrapped 
::i::i::i::i Chairman Gensler London City Week speech, Benchmark Interest Rates 

Federal Reserve 

Federal Reserve Still Owes Congress A Blueprint On Its Emergency Lending (Apri~ 22, 2013} 
~ The New York Times DealBook reports, "After the Federal Reserve lent more than $1 trillion to big banks 

during the 2008 financial crisis, Congress required the central bank to devise specific ways of protecting 



taxpayers when doling out emergency loans to financial institutions. But nearly three years after that overhaul 
became law, the Fed still has not established these regulations .... Dodd-Frank required the Fed to develop 
policies and procedures to safeguard taxpayers when making emergency loans ’as soon as is practicable.’... 
Congress also requested that when a bank participates in an emergency loan, its chief executive must certify 
that the bank is not insolvent at the time. The Fed would need to set out procedures for doing that." 

::i::i::i::i Full text of article 

Treasury’s Lew: UoS. Should Comply With Basel Capital Agreement (Apri~ 25, £013} 

The Wall Street Journal reports, "Treasury Secretary Jacob Lew Thursday [April 25] said the U.S. should adhere to 
a key international agreement on bank regulation that two U.S. lawmakers want to abandon .... [He] embraced 
Basel, calling it an important component of a broader regulatory approach that includes the Dodd-Frank law that 
overhauled rules for Wall Street. ’1 think the combination of implementing Dodd-Frank and complying with Basel III 
leaves the U.S. in a safer, sounder place,’ Mr. Lew told a House panel. When asked if such policies had eliminated 
’too big to fail’ institutions from the financial system, Mr. Lew said that regulators’ work was not yet complete. ’Dodd 
Frank established the policy that it is unacceptable for banks to be too big to fail,’ Mr. Lew said. ’If in fact I can’t sit 
here in a year or a year and a half and say that, we will have more work to do. I can’t tell you that today.’" 

::i::i::i::i Full text of article 
:::::::::::::::: Testimony of Secretary Jacob J. Lew Before House Appropriations Committee 

In Defense Of Regulatory Capital Trades (April 24, 2013) 
The New York Times DeaIBook reports, "The latest Basel agreement has increased both the amount and the 
quality of regulatory capital. A bank can meet the new requirements by increasing its common equity or by 
reducing the riskiness of its business. The latter can be achieved by entering into a regulatory capital 
transaction: private investors agree to cover losses on a designated part of the bank’s portfolio in return for a 
fee; this is similar to buying reinsurance against losses in any other business .... Regulatory capital 
transactions offer banks a valuable tool to manage the risk of business without having to resort to selling prized 
assets .... Here, regulators play an important oversight role, by setting the rules for capital relief transactions 
and by determining whether specific transactions meet appropriate standards .... These transactions should 
be encouraged as a way to privatize some of the risks taxpayers across the globe unwittingly bear." 

:::::::::::::::: Full text of article 

JPMorgan Under Pressure In Basel Spat (April 24, 2013} 
The Financial Times reports, "Leading European companies have accused JPMorgan Chase and other U.S. banks 
of putting their own interests ahead of their clients in a spat over tough new bank capital rules for derivatives sold 
privately off exchanges. The fight stems from a successful campaign by the European Association of Corporate 
Treasurers, which represents 6,500 companies, to convince the EU to water down the Basel III rules by exempting 
so-called OTC derivatives sold to corporates from an onerous capital charge .... Richard Raeburn, chairman of 
the treasurers group, wrote to JPMorgan ... [and] said the complaints about the EU exemption raised questions 
about ’JPMorgan’s concern for its corporate customers globally.’... JPMorgan declined to comment but pointed to 
a reply sent to Mr. Raeburn in which the bank denied it was seeking the repeal of the EU exemption. Rather, the 
bank said it wanted a worldwide reduction in the charges, known as CVA." 

:::::::::::::::: Full text of article 

Senator Urges Tough Cross-Border Bank Rules For Swaps Trading (April :24, 2013) 

Reuters reports, "Senator Carl Levin, a Michigan Democrat, urged the CFTC to disregard criticism from 
overseas and from U.S. lawmakers who have chided the derivatives watchdog for what they say is an 
aggressive stance. ’American families and businesses deserve strong protections against the risks posed by 



derivatives trading, including from cross-border swaps,’ Levin, who chairs the Permanent Subcommittee on 
Investigations, said in a letter .... [T]he EU, Britain and Japan... say that imposing foreign rules abroad could 
subject banks to rule sets that contradict each other. But the talks between regulators are in stalemate .... 
Levin urged the CFTC to stick to its guns, saying JPMorgan Chase’s $6.2 billion losses in a London unit was a 
prime example of why America could not rely too much on foreign regulators when overseeing banks .... 
’Exempting derivatives trades conducted by the foreign offices of U.S. financial institutions from U.S. derivatives 
safeguards would ignore the lessons taught by JPMorgan’s high risk whale trades,’ the letter said." 

::i::i::i::i Full text of article 
:::::::::::::::: Related articles: 

Banking Daily, Foreign Officials Concerned Over Derivatives Regime 
Risk Magazine, CFTC’s Gensler Defends Lone] Arm Of Dodd-Frank 

:::::::::::::::: Finance Ministers Letter To Treasury Secretary Lew 
:::::::::::::::: Senator Levin materials: Press release -- Letter to the CFTC 

Derivatives R:evisions Blocked By Dod~l~Frank Backers, Himes Says (April 25, 2013) 
~ Bloomberg reports, "U.S. House derivatives legislation designed to roll back some Dodd-Frank Act 

requirements won’t gain passage because Senate Democrats will resist reopening the 2010 regulatory law, 
Representative Jim Himes [a Connecticut Democrat and former Goldman Sachs investment banker] said 
[April 25]... ’1 don’t think there’s a lot of appetite in the Senate to get into which of these bills make[s] sense 
and how are they balanced,’ [said Himes] .... While [Himes’] bill and six others that have been approved by 
the House Agriculture Committee could move on the House floor, they would be unable to win passage in the 
Senate, Himes said. ’It’s still a morality play between those who believe Dodd-Frank should be repealed in its 
entirety and those who believe it’s the received word of God and any attempt to alter it is obviously being a 
shill for the industry,’ Himes said." 

:::::::::::::::: Full text of article 
:::::::::::::::: Related Bloomberg article, Waters Urges FSOC To Analyze Derivatives Bills 

Buyside Attacks OTC Chafing Proposals {Apri~ £0, 2013} 
International Financing Review reports, "Negotiations between the 300 U.S. funds preparing to clear interest- 
rate and credit default swaps in June, as part of the second wave of the Dodd-Frank clearing mandate for 
OTC derivatives, are growing increasingly contentious. Buyside firms are crying foul on an industry clearing 
document they perceive to be unfair, while dealers are refusing to budge on terms, and predicting that higher 
clearing fees are inevitable .... ’The Clearing Addendum should have had greater buyside input at the start. 
Now we are working with a template that puts buyside firms at a disadvantage,’ said Matthew Kerfoot, a 
partner at Dechert representing buyside firms involved in the negotiations." 

:::::::::::::::: Full text of article 

CME Group’s Concerns Prompt CFTC To hwestigate Data~Sharing Issue (April 24, 2013} 
Fox Business reports, "Concerns from CME Group Inc. (CME) prompted the CFTC to look into how the 
agency shared information with academics, the latest indication of contention between the largest futures 
exchange and its regulator over the handling and confidentiality of data. CME lawyers said they were 
concerned that regulatory data was being shared with ’non-Commission employees engaged in academic 
research,’ in a December [2012] letter to the CFTC .... The CFTC Inspector General is investigating issues 
related to how ’academic consultants and contractors were brought into the agency,’ but hasn’t yet confirmed 
any ’specific incidents of improper unauthorized data disclosure,’ a CFTC spokesman said in a statement." 

i::i::i::i:: Full text of article 
::i::i::i::i Related Thomson Reuters News & Insight article, CME Group Sparked Shutdown of CFTC’s Academic 

Research Program 

FX Notebook: ~CE Gets Cold Feet On Swaps C~earin9 {April 23, 2013) 
Traders Magazine reports, "Intercontinental Exchange liCE] is delaying plans to clear foreign exchange 
swaps. The exchange operator and clearing firm, which is in the midst of acquiring NYSE Euronext, is putting 
its plan to launch a clearing service for OTC foreign exchange contracts, until regulatory requirements are 



clearer, the firm said. ’Based on regulatory developments, customer discussions and delays in [OTC] FX 
contracts being subject to mandatory clearing, we are holding the launch’ of a clearing service, said ICE vice 
president Kelly L. Loeffler." 

::i::i::i::i Full text of article 

CME Group Mistakenly Revealed Swap Trades To Market Participants (April 22, 2013) 
Bloomberg Businessweek reports, "CME Group Inc. (CME), the world’s largest futures exchange, mistakenly 
disclosed energy and agricultural swap trade details to market participants, the company said. The leak was 
caused by a malfunction in the Chicago-based exchange operator’s swap data repository that allowed ’a 
small number of market participants, who were entitled to make inquiries of the system, to view commodity 
swap trades of other market participants,’ CME Group said in an e-mailed statement today .... Information 
on about 500 trades out of a total of nearly 1 million transactions was disclosed on April 1 ." 

:::a Full text of article 

No Need For Two Tracks ~n Money Market Overhaul {April 19, 2013) 

The New York Times DeaIBook presents Reuters columnist Agnes T. Crane, who comments, "The SEC is trying 
again to regulate these mutual funds, which compete with bank deposit accounts. But the rules could favor funds 
that invest in government debt over those buying corporate debt .... Laurence D. Fink, the chief executive of 
BlackRock... told analysts this week that some funds may have to adopt a floating net asset value -- a standard 
in the mutual fund industry but anathema to those running these accounts that invest in short-term debt .... But 
the scheme is the best option floated by regulators who want to stop 2008-like runs from happening again. It’s 
simple and puts risk back where it belongs: on investors. But, according to Mr. Fink, it seems a floating net asset 
value may not be applied to funds that invest in government debt like Treasuries .... It’s not clear why there 
need to be two sets of rules for money market funds, other than the need to get a deal done." 

i::i::i::i:: Full text of article 

Investment News reports, "If the SEC’s eventual fiduciary-standards proposal focuses on disclosure of conflicts of 
interest rather than avoiding them, the whole concept of fiduciary duty will be undermined, a leading fiduciary-duty 
advocate asserts. The SEC’s request for information -- issued March 1 -- is designed to elicit data for a cost- 
benefit analysis of a potential rule that would require brokers to act in the best interests of their clients -- an 
obligation that investment advisers already meet .... The request is framed by several guidelines about how a 
uniform fiduciary standard for retail investment advice would work. That worries Knut Rostad, president of The 
Institute for the Fiduciary Standard .... Last week, his organization penned a seven-page paper arguing that the 
parameters the SEC suggests ’focus... on disclosing conflicts at the exclusion of avoiding conflicts’ and ’imply 
that disclosure is clearly superior to avoiding conflicts as an investor protection measure.’ ’These assumptions 
sharply restrict when fiduciary duties are applied to brokers or advisers rendering investment advice,’ the paper 
states. ’If these assumptions are adopted in rule making, fiduciary duties will be effectively removed’.... The 
deadline for responding to the SEC request for information is July 5." 

:::::::::::::::: Full text of article 
i::i::i::i:: SEC materials: Request For Data -- Press Release 

Aguilar Faults Move Toward Sca~ed~Back Disclosures {April 23, 2013) 
BIoomberg BNA’s Securities Law Daily reports, "Citing ’troubling efforts to scale back disclosures and reduce 
transparency,’ SEC Luis Aguilar emphasized April 19 that ’[i]nstitutional investors --like all investors -- require 
access to complete and reliable information.’ In an address at Georgia State University... he said numerous 
studies indicate that there is a positive impact on capital formation when investors have access to useful and 



reliable information .... ’Unfortunately,’ he [said], ’the JOBS Act attempts to cut capital-raising costs by limiting 
the financial and other information that these companies are required to provide to their investors. This reduced 
disclosure can make it harder for investors to evaluate companies by obscuring the company’s track record and 
material business and financial trends. The result could be an adverse impact on capital formation.’" 

::i::i::i::i Full text of article 
:::::::::::::::: Commissioner Aguilar speech 

F~NRA OKs Providing PIP Data For ETPs To ~Rstitutiona~ hwestors {Apri~ 26, 2013} 
Please see this article in the FINRA section of today’s Washington Watch. 

SEC’s White Said To Push To Lif~ Ban O~ Hedge-Fund Advertising (Apri~ 26, 2013) 

BIoomberg reports, "SEC chairman Mary Jo White is pushing to adopt a rule allowing hedge funds to 
advertise in a move consumer advocates say could fail to protect unsophisticated investors, according to two 
people familiar with the matter. White, who became SEC chairman on April 10, has suggested the 
commission pass the existing plan without major changes and add additional protections later, said the 
people, who declined to be identified because the deliberations are private. The approach would placate 
congressional Republicans who have complained the SEC has slow-walked the rule, which was required to 
be completed by July 2012 .... The SEC’s five-member commission has been divided on the rule since last 
year .... The rule would lift the ban on ’general solicitation,’ or using advertising to market investments in 
hedge funds, startups and other firms .... White’s plan would allow the commission to dispatch with a rule 
she has described as a first priority .... Taking a final vote also would alleviate congressional pressure .... 
The Managed Funds Association, which lobbies for hedge funds, has urged the SEC to adopt a way to verify 
an investor’s level of sophistication, such as requiring them to have a minimum of $500,000 invested in 
financial assets. [SEC Commissioner Luis] Aguilar who voted against the SEC’s August proposal, has called 
for the SEC to start over and include more protections for small investors." 

i::i::i::i:: Full text of article 
:::::::::::::::: Related articles: 

Reuters. SEC Says Man Used JOBS Act to Lure Investors into Fraud Scheme 
Washington Post, SEC Aims To Protect Investors From Fraud Under New Law 

SEC 

De~ocrats Press For Fu~l SEC Fu~ding For F¥ 2014 (April 25, 2013} 
BIoomberg BNA’s Securities Law Daily reports, "Representatives Maxine Waters (D-CA) and Carolyn Maloney 
(D-NY) April 19 asked lawmakers charged with appropriations to fund the SEC for fiscal year 2014 at $1.674 
billion -- the level sought by President Obama. In a letter to leaders of the House Appropriations Committee, 
Waters and Maloney said it is critical that Congress ’fully fund’ the agency to ensure adequate oversight of the 
securities markets and effective rulemaking. The letter, which was signed by 51 other lawmakers, noted that 
Congress ’significantly broadened’ the SEC’s responsibility with the passage of Dodd-Frank. Waters and 
Maloney also said the funding is needed to ensure the agency completes rules under the 2012 JOBS Act." 

:::::::::::::::: Full text of article 
i::i::i::i:: House Financial Services Committee Press Release 

Should The SEC Care About Corporate Politics? (Apri~ 25, 2013} 
BIoomberg View article reports, "Some Democrats and public pension funds have recently been pressing the 
SEC to adopt rules requiring publicly traded companies to report their political spending .... Such rules could 
actually undermine the SEC’s core mission, which is to protect investors .... Let’s start by acknowledging 
that many large businesses have excessive influence over legislation and regulation .... This corrupts the 



democratic process and delegitimizes our institutions and laws .... One might reasonably think that 
corporations would be less likely to meddle in politics if their activism were more obvious .... The proposed 
rules could contradict the interests of shareholders because -- you guessed it -- some forms of political 
activism, particularly lobbying, have very high rates of return .... You might think that campaign spending 
produces similar effects, yet the evidence leans the other way .... [C]ompanies aren’t buying useful 
influence when they donate to campaigns .... Other scholars draw distinctions between industries." 

::i::i::i::i Full text of article 
:::::::::::::::: Related Securities Law Daily article, Bill Would Bar SEC Rules On Political Spending 
:::::::::::::::: H.R. 1626, Focusinq The SEC On Its Mission Act 

Options Repot: Dealers Petitio~~ SEC For B~ock Order Exposure Ru~e {Apri~ 26, 2013} 
Traders Magazine reports, "Three options market-making firms have petitioned the SEC to adopt a rule that 
would require all block orders to be exposed to all market participants electronically. Susquehanna 
International Group, Citadel Securities and the Chicago Trading Company argue in their petition that investors 
are often hurt when firms execute block orders -- those of 500 contracts or more -- on the floors of 
exchanges. That’s because the number of floor traders has decreased in recent years as electronic trading 
has taken hold .... Susquehanna, et al., want the SEC to require all exchanges operating floors to 
incorporate technology that broadcasts any block order hitting their floors out to the Street before a trade 
occurs. The greater level of competition that is expected to result would help ensure the customer gets the 
best price possible .... Among the exchanges, the petition has its supporters and detractors." 

:::::::::::::::: Full text of article 

CBOE Staff Knew of Prob~e#~s ~[~ Adva[~ce (Apri~ 26, 2013} 
The Wall Street Journal reports, "CBOE Holdings Inc. technology staff knew of software issues in the hours 
before the largest U.S. options exchange suffered a three-hour outage .... Staffers at the company, which 
operates the Chicago Board Options Exchange, were confident they could fix the issues .... One area of 
focus by CBOE Thursday [April 25] and Friday [April 26] has been whether the exchange should have moved 
to a backup system to be safe .... Another error cropped up late [April 26] when CBOE notified customers 
that "numerous" trades from [April 25] had unexpectedly appeared in CBOE’s system after the market’s 
close... CBOE’s efforts to match improvements introduced by rival exchanges are being examined as a 
potential cause of Thursday’s problems .... The breakdown left banks, asset managers and other investors 
unable to deal in heavily traded options on major stock indexes and CBOE’s own Volatility Index, or VlX. 
Those contracts are available solely on CBOE .... Even after the CBOE said it was fully up and running 
Thursday, trading-firm executives said they had problems getting trade reports back, making it unclear where 
they stood on some positions .... Regulators have been in discussions with CBOE. The glitch, the latest in a 
string of U.S. market-trading-technology problems, again will stoke discussion about exchange systems, 
particularly when they affect customers’ ability to trade products only available on one exchange." 

:::::::::::::::: Full text of article 
::i::i::i::i Related Bloomberg article, CBOE Preaches To Vegas Choir As "Glitch" Crashes Exchange 

SEC Looks To Ease Rules For Launching ETFs (Apri~ 23, 2013} 
Reuters reports, "The SEC may revive a proposal that would make it easier and cheaper to launch certain 
kinds of ETFs, according to interviews with SEC staff. Amid fast growth in the $1.5 trillion industry, regulators 
are looking to cut through red tape for sponsors of less complex ETFs, such as those that track the S&P 500, 
by allowing them to sidestep the onerous SEC application process .... The SEC staff is still in the early 
stages of developing the plan, and is unsure whether they will simply dust off the old proposal, or write a new 
one. If the rule is adopted, the SEC believes it will save time and resources not only for fund sponsors, but 
also for the agency’s staff, which could then focus its attention on approvals for more exotic ETFs that could 
carry risks for less sophisticated investors, such as those that use derivatives." 

:::::::::::::::: Full text of article 
:::::::::::::::: Related Securities Law Daily article, SEC Contemplating Effects Of Dark Pools 



Hazy Future For Thrivi~g SEC Whistle-B~ower Effort (AIpri~ 23~ 2013} 
The New York Times DeaIBook reports, "[N]ow that the SEC has turned to sophisticated statistical tools and 
financial experts, one of the most effective weapons in its new enforcement arsenal may be a more traditional 
one: whistle-blowers .... Some Wall Street firms are urging employees to report wrongdoing internally 
before running to the government, and one hedge fund, Paradigm Capital Management, was accused in a 
lawsuit of punishing an employee who had cooperated with the SEC, according to court and internal 
documents .... Some lawyers also complain that the agency takes weeks or months before it responds to a 
backlog of tips, while others question whether the SEC overstates the power of the whistle-blower program." 

:::::::::::::::: Full text of article 

CBOE May Retire Fro~ Police Beat {April 2:2~ 2013} 
The Wall Street Journal reports, "The parent of the Chicago Board Options Exchange is considering whether 
to separate out its regulatory division in the wake of a continuing federal probe into potential conflicts of 
interest, people close to the discussions said .... Splitting off the regulatory unit could shake up the 
supervision of stock and options traders in the U.S. by either creating a new agency or expanding the role of 
the FINRA, which has over the past decade taken on oversight responsibilities for NYSE Euronext, Nasdaq 
OMX Group Inc. and other exchanges .... The company has taken other steps to minimize potential conflicts 
of interest, recently moving to replace three of its board members representing trading firms with new 
directors unaffiliated with exchange customers. To support the expanded oversight, CBOE in the past year 
has more than doubled its so-called options regulatory fee." 

:::::::::::::::: Full text of article 

CFTC 

CFTC Commissioner Seeks More Time For Penalty Cases (Apri~ 24, 2013} 
Risk Magazine reports, "CFTC Commissioner Bart Chilton [said] he will call for Congress to extend the 
current five-year statute of limitations for bringing civil penalty claims in the U.S. against financial 
organisations. This follows a decision on February 27, 2013 by the U.S. Supreme Court to reject efforts by 
the SEC to extend the limitations period .... ’In light of our budget restraints, which have impacted our 
enforcement ability, I am going to call for a longer statute of limitations for bringing cases, all else being 
equal .... Chilton points out that an exception under the law, called equitable tolling, allows for cases to be 
brought after five years if violators have taken steps to conceal their illegal conduct, such as submitting false 
information in a commission filing. ’If you lie to the NFA accountant when they come and look at your books, 
and that’s why we didn’t bring the case within five years of misconduct, we might have a case,’ says Chilton." 

::i::i::i::i Full text of article 

Futures Regulators Challenged By Changing Industry (April 22:, 2013} 
Crain’s Chicago Business reports, "Crain’s reviewed five years of enforcement action by the two day-to-day 
regulators of the futures markets- CME Group Inc., which owns and operates exchanges including the CME, 
and the NFA -- the first comprehensive media report on the data. Among the findings: Actions against firms 
like MF Global and Cedar Falls, Iowa-based Peregrine, the entities that deal with customer money, accounted 
for only a small percentage of regulatory cases. The overall caseload has plummeted even as trading volume 
is growing. Especially at CME, regulators prefer to fine violators and allow them to continue to operate, rarely 
turning to harsher punishments even for repeat offenders." 

::i::i::i::i Full text of article and report 

FINRA 

FINRA OKs Providing P~P Data For ETPs To h~stitutional ~nvestors {Apri~ 2:6~ 2013} 
Bloomberg BNA’s Securities Law Daily reports, "In an April 22 interpretive letter, FINRA staff concluded that 
under certain conditions, brokerage firms may include pre-inception index performance (PIP) data in 
communications with institutional investors about exchange-traded products (ETPs). The staff provided its 
views in response to a Denver fund company that believes PIP data is useful to institutional investors in 



analyzing ETPs, and that such investors should be able to understand the potential benefits and drawbacks 
of such information .... [T]he staff said it believes that FINRA Rule 2210, governing institutional 
communications, ’permits the use of PIP data.., in the manner proposed in [the fund company’s] letter. 
However, in applying the suitability standards for recommendations to institutional customers, a firm must be 
careful to not give excess weight to PIP data, and to the extent PIP data informs the firm’s understanding of 
the security and its performance characteristics, the firm must consider the correlation between PIP data and 
actual performance for similar ETPs managed by the sponsor, investment adviser or index provider.’" 

::i::i::i::i Full text of article 
:::::::::::::::: Related Barron’s Focus on Funds blog article, FINRA OKs Backtested ETF Data For Institutional Investors 

F~NRA Withdraws Plan Requiri~g Broker Disclosure Li~k (Apri~ 24, 2013) 
Reuters reports, "FINRA has withdrawn a proposal designed to make it easier for investors to research the 
backgrounds of brokerage firms and brokers, but said it would refile the planned rule .... Some industry 
comments sent to the SEC said this portion of the rule would be a challenge to implement .... [A] FINRA 
spokeswoman said in a statement provided to Reuters, ’We plan to refile.’... ’There is simply no way in many 
cases for a link to BrokerCheck to be prominently displayed on social media sites and, therefore, the rule is 
impossible to implement,’ said David Bellaire, general counsel of the Financial Services Institute, in a statement 
on Wednesday [April 24]." 

:::::::::::::::: Full text of article 

F~NRA Proposes Exe~ptio~ For Excha~ges On Market~Maki~g Payments (Apri~ 22, 2013} 
Traders Magazine reports, "FINRA has signaled to the SEC that it is prepared to amend its rule that prohibits 
payments for making markets in securities, to allow exchanges to make such payments under certain 
conditions .... The broker regulator said Nasdaq’s payment program, called its Market Quality Program, is 
’objective, clear, and transparent’ and adequately discloses to investors the existence of the program and 
how it works. The implementation date of the proposed rule change is May 15, 2013." 

:::::::::::::::: Full text of article 
i::i::i::i:: FINRA Rule 5250 

Bonus Disclosure Exposes Divide (Apri~ 21, 2013} 
~ Investment News reports, "A proposal from FINRA to require brokers to disclose recruiting bonuses and other 

compensation incentives has split wirehouses and independent broker-dealers .... Morgan Stanley argued 
that the proposal would help protect clients. Cetera Financial Group’s opposition is representative of the 
independent-broker-dealer argument. The disclosure, as outlined in the proposed rule, would be too complex, 
difficult to implement and violate brokers’ privacy by putting their personal finances out in the open .... 
SlFMA, came out in favor of the recruiting compensation rule March 5 .... It’s unclear when FINRA will 
submit a final rule for approval by the SEC. Before it does so, many observers are hoping for modifications." 

:::::::::::::::: Full text of article 
:::::::::::::::: Comment letters: Morqan Stanley -- Cetera Financial Group 

UoKo Supervisor Warns Derivatives C~earers Of Tough Fee Polici~~g (April 24, 2013) 

Reuters reports, "The Bank of England became the regulator for clearing houses this month and [Edwin] 
Schooling Latter [Britain’s new clearing supervisor] said in his first media interview he will not tolerate ’a race 
to the bottom’ such as clearers allowing banks to post too low margins against trades .... ’We want a world 
where the clearing houses compete on the quality of their risk management and not on how low their margins 
are,’ Schooling Latter said .... The final and new line of defence is for clearers to have a recovery plan on 
how losses would be allocated .... ’The recovery plan is not a complete task but I don’t want to be moving 
into 2014 with lots of uncertainty over how those recovery and loss allocation plans would work,’ Schooling 
Latter said .... Schooling Latter warned banks about pressuring clearers for lower margin requirements .... 

New York ¯ Menlo Park o Wsshir~glon, DC ¯ S~o Paulo ¯ Lor~don * Psds ¯ IvIsdrid ¯ Tokyo o Beijin£ , Hong Kong ¯ £~avis Polk ~ Wa~dwell LLP 

lO 



’If you’ve got low margin requirements then probably other participants do and you’ve got to think about what 
that means for the risks that you are bearing,’ he said." 

:::::::::::::::: Full text of article 
:::::::::::::::: Related Bloomberg article, Tucker Says Re,qulators Need Power To Take Over Clearinqhouses 
:::::::::::::::: Deputy Governor Tucker article, CCPs in Evolvinq Capital Markets: Safety, Recovery and Resolution 

FCA’s Wheat~ey: Structured Products Are "Like Spread Bets On Steroids’~ {Ap[i~ 25, £013} 
Risk Magazine reports, "Structured products industry participants are on the defensive after Martin Wheatley, 
chief executive of the U.K. Financial Conduct Authority (FCA), called the products ’spread bets on steroids’ in 
a speech at the London School of Economics on April 10 .... The same day, the FCA published papers 
showing how behavioural economics can be used to explore the behaviour of U.K. investors, including how 
they select financial products and their habits around contact letters. Wheatley said regulators need to have 
the power to act to prevent ’poor decision-making’ by investors when it comes to complex products. ’That’s 
why the FCA is taking its first steps towards incorporating behavioural economics into the regulatory fold,’ he 
said, adding that the agency would use the techniques to better understand consumer choice and the ways 
financial firms can manipulate consumers." 

:::::::::::::::: Full text of article 
::i::i::i::i Related Risk Magazine article, IOSCO Issues Requ!ator¥ Toolkit For Retail Structured Products 
i::i::i::i:: FCA Chief Executive Wheatley speech, Bui!ding on Experience 
:::::::::::::::: Related IOSCO materials: Press Release -- Consultation Report 

FTT Could Kil~ Europe’s OTC Market {April 25, 2013) 
International Financing Review reports, "The European Commission’s planned financial transaction tax stands 
to kill the OTC derivatives market in the region and could have far-reaching consequences across the rest of 
the financial markets, according to TJ Lim, global head of markets at UniCredit .... ’Unlike the French and 
Italian FTT [Financial Transaction Tax] plans, this doesn’t have [a] market-maker exemption .... IT]he FTT is 
bigger than the bid/offer spread.’... The key sticking point is the lack of any proposed carve-out for repo 
transactions .... However, lobbying for such a carve-out has been intense as market participants and some 
member states call for the proposal to be watered down." 

:::::::::::::::: Full text of article 

EU To Review Proposed Merger Of ~CE, NYSE (Apri~ £3, 201S} 
The Wall Street Journal reports, "The European Commission will review IntercontinentalExchange Inc.’s riCE] 
bid to buy NYSE Euronext, enabling the exchange operators to avoid a potentially longer examination by 
national antitrust regulators .... ’1 can confirm that the commission is competent to review this transaction,’ 
said Antoine Colombani, a spokesman for EU antitrust chief Joaquin AImunia .... The move puts the deal 
before the same regulatory body that last year rejected NYSE’s prior merger bid, a tie-up with German 
exchange group Deutsche Boerse AG .... NYSE’s planned takeover by ICE, seen [as] creating the world’s 
biggest exchange company by valuation, is given better odds by analysts. There is little overlap between ICE’s 
energy and commodity markets and NYSE’s financial futures and other, stock-oriented markets." 

::i::i::i::i Full text of article 

Obama Asks Supre~he Cou~t To Weig[~ ~ On Recess Appointmm~ts (Apri~ 25~ 2013} 

American Banker reports, "The Obama Administration asked the Supreme Court on Thursday [April 25] to 
reverse a federal appeals court decision that nullified its recess appointments to the National Labor Relations 
Board [NLRB]. The case could have implications for CFPB Director Richard Cordray, who was recess appointed 
on the same day as the NLRB members but was not included in the original court challenge .... [T]he Obama 
administration’s petition challenges the lower court’s conclusion that the NLRB appointments were invalid 
because the Senate was not technically in recess at the time. The petition claims the ruling denies the President 



his Constitutional right to make recess appointments and threatens to invalidate ’hundreds of recess 
appointments made by presidents since early in the nation’s history.’" 

:::::::::::::::: Full text of article 
:::::::::::::::: Related Wall Street Journal article, Panel Blocks CFPB’s Chief 
:::::::::::::::: Related materials: Representative Hensarlincj Letter -- Obama Administration Petition 

Senators Sack CFTC’s OoddMFrank Position Li~its h~ DoCo Circuit (Ap~i~ 23, 2013} 
Law 360 repots, "Democratic senators on Tuesday [April 23] urged the D.C. Circuit to ove~urn a lower cou~ 
ruling that invalidated the CFTC’s proposal to place new limits on derivatives trading, saying Congress clearly 
intended for the commission to establish position limits. A group of 19 senators led by Senator Carl Levin 
(D-MI) said that both the final te~ of the 2010 Dodd-Frank Act and the legislative histo~ building up to the 
final bill showed that Congress required the CFTC to put limits on positions traders could take in 28 
commodities, including crude oil, natural gas and gasoline. While the 2010 financial reform law did give the 
CFTC room to determine where those limits should be set to shield markets from legislation, the plain 
language and deadlines for setting limits show there was no ambiguity about Congress’ intent, the brief said." 

:::::::::::::::: Full te~ of a~icle 
::~::~::~::~ Senators’ Brief 

Capital O~~e Sett~es Accusation, s ~t U~~derstated Loa~ Losses (Apri~ 24, 2013} 
The New York Times DeaIBook reports, "Federal regulators on Wednesday [April 24] accused Capital One and 
two of its executives of understating millions of dollars in auto loan losses suffered during the financial crisis. 
The case, which the SEC agreed to settle with Capital One and the executives, illustrated a common financial 
misdeed during the crisis .... [A]ccording to the SEC, the bank ’materially understated’ its loan loss expenses 
and ’failed to maintain effective internal controls.’... The two executives.., emerged relatively unscathed .... 
’Financial institutions, especially those engaged in subprime lending practices, must have rigorous controls 
surrounding their process for estimating loan losses to prevent material misstatements of those expenses,’ 
Gerald W. Hodgkins, a senior SEC enforcement official, said. ’The SEC will not tolerate deficient controls 
surrounding an issuer’s financial reporting obligations, including quarterly reporting obligations.’" 

::i::i::i::i Full text of article 

Sloo~berg Lawsuit Will Not Stem Swap Futures (Apri~ 19, 2013} 
The Trade reports, "BIoomberg’s legal action against the CFTC this week will not constrain the growth of swap 
futures, experts have warned .... In an opinion article published on Tuesday [April 23], Daniel L. Doctoroff, 
BIoomberg CEO, said by leaving this margin difference in the rules, the CFTC would harm the market and that 
the trend toward futures was not occurring organically .... However, [Charley Cooper, senior managing director, 
State Street Global Markets,] believes the rise of swap futures should have been predicted by the market, and 
cites State Street’s alignment with Eris Exchange -- one of the U.S. venues offering swap futures -- as evidence 
of planning for the growth of futures." 

::i::i::i::i Full text of article 
:::::::::::::::: Related articles: 

Huffington Post, Out Of The Shadows And Into The Liqht 
Economist, Swapping Bad Ideas: A Biq Battle Is Unfoldinq Over An Even Biqger Market 

:::::::::::::::: SSRN paper, Regulation Throuqh Substitution As Policy Tool: Swap Futurization Under Dodd-Frank 
:::::::::::::::: Bloomberg materials: Complaint -- Press Release 

MF G~oba~’s Trustee Sues Fir~h’s Three Top Executives (Apri~ 2,3, 2013} 
The New York Times DeaIBook reports, "A bankruptcy trustee has sued Jon S. Corzine and other former MF Global 
executives, claiming they were ’grossly negligent’ in the lead-up to the brokerage firm’s collapse. The action by the 
trustee, Louis J. Freeh, comes just weeks after he agreed to postpone the lawsuit and enter mediation with Mr. 
Corzine .... The lawsuit.., echoes a report Mr. Freeh issued this month that blamed MF Global executives for 
engineering a ’risky business strategy’ and ignoring ’glaring deficiencies’ in internal controls." 

::i::i::i::i Full text of article 
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$&P Seeks Die~iesa~ Of U.$. Suit Over F~ating Of Mortgage Debt (Apri~ 2:2, 2013) 
The New York Times DeaIBook reports, "Standard & Poor’s, accused of inflating its ratings to win business 
during the boom in mortgage investments, urged a judge on Monday [April 22] to dismiss the federal 
government’s civil case against it, saying the Justice Department had built a faulty complaint on ’isolated 
snippets’ of conversations rather than evidence of real wrongdoing .... S&P is seeking to convince Judge 
David O. Carter that the Justice Department has no case at all. If he rules against the firm, the case will 
move forward. A hearing is scheduled for May 20." 

:::::::::::::::: Full text of article 
:::a Related articles: 

Bloomberg, S&P Early Victory in U.S. Fraud Suit Seen as Unlikely 
Wall Street Journal, S&P Has Unusual Defense 

Banks Urged To Put Limits On Payday~Sty~e Loans (Apri~ 25;, 2013) 

The New York Times DeaIBook reports, "[G]uidance from the OCC and the FDIC urged banks, including 
Wells Fargo and U.S. Bank, to ensure that borrowers can repay... [payday-style] loans, which otherwise can 
mire customers in debt and result in a slew of fees .... On Wednesday [April 24], the CFPB, which has been 
examining the loans, issued a report that found the payday and direct-deposit loans can quickly morph from 
short-term credit into a seemingly unending burden for low-income customers .... In its latest guidance, the 
comptroller said that it would begin scrutinizing the deposit-advance programs during its routine bank 
examinations. As part of that oversight, the agency said it would look at whether banks are doing more 
robust underwriting .... Alongside the guidance, the comptroller included a scathing assessment of the loans 
and warned banks that the loans could pose ’reputational risk.’... The Federal Reserve issued guidance as 
well on Thursday [April 25], though it was notably gentler with the banks." 

i::i::i::i:: Full text of article 
:::::::::::::::: Related Banking Daily article, CFPB Study Says Consumers Trapped By Payday, Deposit Advance Loans 
:::::::::::::::: CFPB Report 

CFPB Clarifies How It Wi~ Use Civi~ Penalty Fund (April 2~, 2013} 
American Banker reports, "The CFPB issued a rule Friday [April 26] attempting to clarify how it would use its 
Civil Penalty Fund, which holds money it collects as a result of fines against financial companies .... The 
Dodd-Frank Act required the CFPB to form the fund from money penalties against financial companies and 
use it to compensate victims of fraud and support consumer education and financial literacy programs. But 
there was little detail given in how the agency would manage or distribute the proceeds. The CFPB is hoping 
the rule clears the air [as to] who will be compensated, how and when .... The rule also establishes a single 
’administrator’ to manage that fund and a governance board of senior CFPB officials appointed by the director 
to advise the fund’s administrator. The rule requires the agency to issue regular reports on the fund to 
lawmakers as well as report its quarterly budget reports online .... The rule is final and effective immediately 
but the CFPB is seeking public comment for possible revisions as well as suggestions on how to categorize 
victims and determine amounts each group should receive. The public has 60 days to comment." 

:::::::::::::::: Full text of article 
:::::::::::::::: CFTC materials: Press Release -- Proposed Rule -- Final Rule 

Consur~er Bureau Issues C~adfications Qualified Mortgages, Mortgage Servicing Regulations (Apri~ 23, 2:01 
BIoomberg BNA’s Banking Daily reports, "In response to industry questions, the CFPB has proposed a set of 
clarifications to its final regulations on qualified mortgages (QMs) and loan servicing standards .... The new 
proposal provides clearer rules for lenders to determine the borrower’s monthly debt-to-income ratio, which 
cannot exceed 43 percent in order to qualify as a QM loan .... Mortgage loans eligible for purchase or 
guarantee by government sponsored enterprises Fannie Mae or Freddie Mac will also qualify as QMs, for a 
temporary period of seven years .... Another proposed clarification applies to the agency’s new mortgage 



servicing regulations .... The April 19 proposal clarifies which mortgage loans will be considered in 
determining whether a bank qualifies as a small loan servicer." 

:::::::::::::::: Full text of article 
:::::::::::::::: Proposed Rule Clarifications 

CFPB Confronts Alleged Anti-Bank Bias With New Office (April 22, 2013) 
American Banker reports, "The CFPB announced Monday [April 22] that it was restructuring the agency to add an 
office that will directly deal with financial institutions and their trade groups. The establishment of an Office of 
Financial Institutions and Business Liaison is meant to ward off long-standing criticism that the agency is biased 
against banks and its actions are opaque to the industry it helps to oversee .... The new liaison office is designed 
to ease bankers’ concerns that the agency would risk the safety of institutions in order to please consumers .... 
The agency selected four officials to lead the new office, all of whom hold vastly different backgrounds." 

:::::::::::::::: Full text of article 
:::::::::::::::: CFPB Press Release 

SEC’s ~dentity Theft Ru~es Wi~ Drive Up Data Security Costs {Apri~ 23, 2013) 
Law360 reports, "In accordance with their expanded purview under the Dodd-Frank Act, the SEC and the 
CFTC on April 10 released final rules that require certain entities regulated by the two agencies -- including 
investment advisers, mutual funds and commodity pool operators -- to adopt an identity theft program .... 
[A]ttorneys say that building an identity theft program and training employees on how to assess red flags 
won’t be the most challenging step in companies’ march to comply with the rules by November 20. Rather, 
the most difficult part will be carrying out thorough assessments of their data security risks to determine how 
to craft programs that most effectively match their needs." 

i::i::i::i:: Full text of article 
::i::i::i::i Related SEC materials: Press Release and Fact Sheet-- Final Rule 

Treasury Missing Chance To He~p Homeowners, S~T~al~ Businesses: SIGTARP (April 24, 2013} 
American Banker reports, "The Treasury Department is failing to provide sufficient help to struggling 
homeowners and boost small business lending through its financial crisis response efforts, according to the 
TARP’s watchdog .... Christy Romero, the special inspector general for TARP .... blasted Treasury for 
allegedly failing to put sufficient muscle into a program passed in 2010 by Congress that aims to create 
incentives for community banks to loan money to small businesses.., known as the Small Business Lending 
Fund, or SBLF .... ’Treasury and banking regulators pulled out the stops to help the large companies,’ she 
added. ’We want to see them pull out the stops to help the small ones and homeowners as well.’... Romero 
says regulators should use information from the contingency plans to map interconnections among financial 
firms with the goal of untangling ties that could render institutions too big to fail." 

::i::i::i::i Full text of article 

Apri~ 30, 2013 
Tuesday 

Apri~ 30-May 1, 2013 
Tuesday-Wednesday 

CFTC Technoloqy Advisory Committee Public Meetinq -- CFTC 
10:00 AM - 4:00 PM * CFTC Conference Cenler, 3 Lafayette Centre, 1155 ~:Zls[ Slreet NW, Washington, DC 

, Meeting will focus on issues related to swap data reporting and will include updates on implementing industry-led technology 
solutions to protect customer funds, and complying with requirements imposed by the Commission’s Regulations. Agenda here. 

Federal Reserve System Open Market Committee -- FOMC 
Time TBA * Federal Reserve I--b~dqua~[ers, W~shing[on, DC 

o Regularly scheduled Federal Reserve meeting. 



May 1-3., 2013 
Wednesday-Friday 

May 8-10,2013 
Wednesday-Friday 

May14,2013 
Tuesday 

May15,2013 
Wednesday 

May 20-22,2013 
Monday-Wednesday 

May 22,2013 
Wednesday 

SEC Advisory Committee on Small and Emerqing Companies Public Meeting -- SEC 
9:30 AM o SEC Headquarters, Multi-Purpose Room LI..-006, 100 F Stree[ NE, Washington, DC 

, The agenda for this meeting includes matters relating to rules and regulations affecting small and emerging companies under the 
federal securities laws. The meeting will be webcast on the Commission’s website at www.sec.gov. 

Open Meetinq on Cross-Border -- SEC 
10:00 AM ¯ SEC Headquarters, Audi~.o~ium L-002, 100 F Street NE, Washington, DC 

, Item 1: Whether to propose new rules and interpretive guidance for cross-border security-based swap activities and to re-propose 
Regulation SBSR and certain rules and forms relating to the registration of security-based swap dealers and major security-based 
swap participants. 

, Item 2: Whether to reopen the comment periods and receive new information for certain rulemaking releases and the policy 
statement applicable to security-based swaps proposed pursuant to the Securities Exchange Act of 1934 and Dodd-Frank. 

ICl’s General Membershi£ Meetinq -- Investment Company ~nstitute (ICl) 
Various times (see program details) o Marriotl Wardman Park Hotel, Washington, DC 

, Featured speakers: Mary Jo White, SEC Chairman, ~ary John I~iller, U.S. Treasury Under Secretary of Domestic Finance, 
Lloyd C. Blankfein, Goldman Sachs Chairman and CEO, and Paul Schott Stevens, ICl President. 

Teleconference on Consumer Protection Rules -- FDIC 
2:00 PM --- 3:00 PM, Tefeconference 

, Staff from the FDIC’s Division of Depositor and Consumer Protection (DCP) will host several nationwide banker teleconferences on 
important banking regulatory and emerging issues in the compliance and consumer protection area. The first three calls in this 
series, scheduled for May 2, May 15, and June 6, will focus on significant mortgage-related final rules issued by the CFPB. The 
sessions are free, but registration is required. 

, The May 2, 2013 teleconference will focus on the CFPB’s final rules on the ability to repay, qualified mortgage standards, escrow 
requirements, and the loan originator compensation requirements involving the prohibition on mandatory arbitration clauses and 
single premium credit insurance. 

35th Annual Law & Compliance Division Conference on the Regulation of Futures, Derivatives 
and OTC Products -- Futures Industry Association (FIA) 

All day, Baltirno~e Maniott Waterfront, Baltimore, MD 
, Spring conference for compliance officers, attorneys, and regulators regarding issues affecting the legal and regulatory framework 

of the derivatives industry. Program details here. 

Credit Ratings Roundtable --SEC 
9:00 AM - 4:00 PM ~ SEC Headquarters, Auditorium, Room I..-002, Washington, DC 

, Roundtable discussion of the SEC staff’s Report to Congress on Assigned Ratings, which was required by the Dodd-Frank Act and 
focuses mostly on ratings of structured financial products. Link to the SEC’s Report on Assigned Credit Ratings .h___e__r__e_.. 

Teleconference on Consumer Protection Rules -- FDIC 
2:00 PM - 3:00 PM ~ Te[econIerence 

o The May 15, 2013 teleconference will focus on the CFPB’s final rules on mortgage servicing. 

2013 FINRA Annual Conference -- FINRA 
All day o Renaissance Washinglon, 999 Ninlh Street NW, Washington, DC 

° Conference regarding regulatory developments, FINRA priorities and practical guidance on compliance issues. 

The Economic Outlook -- Congressional Joint Economic Committee 
10:00 AM ¯ 216 Ha~t Sena~.e Office Building, Washington~ DC 

, Witness: Ben Bernanke, Federal Reserve System Chairman. 

~.davisisoik, cora o New York ¯ Menlo Park o Wsshir~glon, DC ¯ S~o Paulo ¯ Lor~don . Psds ¯ Msdrid ¯ Tokyo o Beijin£ , Hon8 Kon$ ¯ DaViS Polk ~ Wardwell LLP 
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ALERT 
Bank}n~ & Financial Institutions Practice Group Update July 

FEDERAL BANKING AGENCIES FINAL RULE ON CAPITAL (BASEL III) 

On July 2, 2013, the Federal Reserve and the Office of the Comptroller of the Currency adopted a final 

rule that will revise the current risk-based and leverage capital requirements for banking organizations. The 

FDIC did not join in the notice, but has indicated that it will consider the notice as an interim final rule 

effective July 9, 2013. The final rule is a continuation of the joint notices of proposed rulemaking published in 

the Federal Register last August, which launched a wave of industry comment letters, particularly with regard 

to the capital treatment for outstanding trust preferred securities, the available-for-sale securities portfolio, 

and risk-weighting rules. 

The final rule implements a revised definition of regulatory capital, a new common equity tier :1 

minimum capital requirement, and a higher overall minimum tier :1 capital requirement, incorporating these 

new requirements into the existing prompt corrective action (PCA) framework. It also establishes limits on a 

banking organization’s capital distributions and certain discretionary bonus payments if the organization does 

not hold a specified amount of common equity tier :1 capital in addition to the amount necessary to meet its 

minimum risk-based capital requirements (referred to as the "capital conservation buffer"). The 

"countercyclical capital buffer" provisions from the proposed rule have also been adopted, however, they 

apply only to large financial institutions (banks and bank holding companies with total consolidated assets of 
$250 billion or more) implementing the "advanced approaches" framework. 

The final rule permanently grandfathers the tier I capital treatment for certain non-qualifying capital 

instruments, including trust preferred securities, outstanding as of May :19, 20:10. 

Under the proposed rules released last August, banks would have been required to recognize in 

regulatory capital all components of accumulated other comprehensive income (excluding accumulated net 

gains and losses on cash-flow hedges that relate to the hedging of items that are not recognized at fair value 

on the balance sheet). The final rule carries this requirement forward, with one very important exception for 

smaller banking organizations not subject to the "advanced approaches" rule. Such organizations may make a 

one-time election not to include most elements of accumulated other comprehensive income (including 

unrealized gains and losses on securities designated as available-for-sale) in regulatory capital under the final 

rule. Banking organizations making this election will be permitted to use the currently existing treatment 

under the general risk-based capital rules that exclude most accumulated other comprehensive income 

elements from regulatory capital. The election must be made with the first call report or FR ¥-9 report filed 

after the banking organization becomes subject to the final rule (January 20:15 for most banks and bank 

holding companies). 

The new rule amends the existing methodologies for determining risk-weighted assets for all banking 

organizations. Of particular note is the fact that the banking agencies have decided not to adopt the risk 

weight treatment for residential mortgages as originally proposed. Specifically, the final rule assigns a 50% or 



100% risk weight to mortgage loans secured by one-to-four family residential properties. Generally, residential 

mortgage loans secured by a first lien on a one- to-four family residential property that are prudently 

underwritten and that are performing according to their original terms receive a 50% risk weight. All other 

one-to-four family residential mortgage loans, including loans secured by a junior lien on residential property, 

are assigned a 100% risk weight. 

The mandatory compliance date for banks and bank holding companies with less than $250 billion in 

total consolidated assets will be January 1, 2015, with a transition period for the capital 

conservation buffer beginning on January 1, 2016, and additional transition periods for certain other 

measures. 

The text of the final rule (all 972 pages of it) is available at the following address: 

htt~Z~/WWWofede ra I <ese rve.~20130702a,pdf 

In addition, the Federal Reserve has distributed a Community Bank Guide to accompany the new rule, 

which is attached to this Alert for your convenience. 

Please do not hesitate to contact us should you have questions about the final rule, its applicability to 

your institution, or capital planning in general. 

If you have any questions about this Alert, please feel free to call (919.781.4000) or e-mail your Wyrick 

Robbins contact or one of the following members of our Banking & Financial Institutions practice group: 

Anthony Gaeta, Jr. (tgaeta@wyrick.com); Todd H. Eveson (teveson@wyrick.com); Alexander M. Donaldson 

(adonaldson@wyrick.com); Jonathan A. Greene (jgreene@wyrick.com); or Stuart M. Rigor 

(srigot@wyrick.com). 

WJyrick Robbins Yates & Ponton LLP 



Final Ru~e o~ EnSanced Regulatory Capita~ Sta~dards-h’np[ications for Community Banking Organizations 

On July 2, 2013, the Federal Reserve Board approved a final rule that implements changes to the regulatory capital framework for 
all banking organizations.1 This table highlights the provisions that are most relevant to smaller, non-complex banking organizations 
and compares the new capital requirements to the current standards. 

Current Treatment Treatment in Final Rule Section(s) in 

Ru le Text 

Common equity tier 1 
N/A 4.5% 

capital (CET1) ratio 

Tier 1 capital ratio 4% 6% 

Total capital ratio 

Leverage ratio 

Capital conservation buffer 

Subpart B, 
§10 

8% 8% (no change) 

4% (or 3%)~ 4% 

Capital conservation buffer 

(composed of CET1 capital) 

NiA equivalent to 2.5% of risk-weighted 
Subpart B, 

§11 
assets in addition to the minimum 
CET1, tier 1, and total capital ratios 

Common stock (plus related surplus)       Subpart C, 

No specific definition           and retained earnings less the majority § 20(b) and § 22 CET1 

¯ . of the regulatory deductions 
Common stock (plus related 

surplus) and retained earnings CET1 plus non-cumulative perpetual 

plus preferred stock and trust- preferred stock and grandfathered Subpart C, 
Tier 1 capital                     preferred securities (for bank     trust-preferred and other securities,      § 20(c) and § 22 

holding companies), less less certain regulatory deductions 

~ regulatory deductions         ~                                  . 
Mortgage servicing assets (MSAs), 

MSAs and D-EAs that are 

not deducted are subject 

to a 100% riskweight 

These items are subject to more 

stringent limits and a 250% risk weight; 

amounts above the limits are deducted 
from CET1 capital 

Subpart C, 

§ 22(d) 

certain deferred tax assets (DTAs) 
arising from temporary differences, 

and certain significant investments 

in the stock of unconsolidated 

financial institutions 

100% for most CRE loans and 150% for 
Subpart D, 

Commercial real estate (CRE) loans 100% high volatility commercial real estate 

(HVCRE),3 which is a subset of CRE 
§ 32(j) 

Risk weight generally does 
Generally, 150% risk weight 

not change when loan is past 
(except for sovereign and 

Subpart D, 
Past due exposures 

due (except for residential 
residential mortgage exposures) 

§ 32(k) 
mortgage exposures) 

Conversion factors for commitments 
0% if unconditionally cancellable Subpart D, 

with an original maturity of one year 0% 

or less 
at any time; otherwise 20% § 33 

The final rule includes transition periods to help ease potential burden; community banking organizations must begin complying with the rule on January 1,2015. 

2 Currently, banking organizations with the highest supervisory composite rating are subject to a 3% minimum leverage ratio; generally, other community banking 

organizations are subject to a 4";0 minimum leverage ratio. 

HVCRE is a credit facility that, prior to conversion to permanent financing, finances or has financed the acquisition, development, or construction of real property, 

unless the facility finances: (1) one- to four-family residential properties; (2) certain community development projects; (3) the purchase or development of agricultural 

land; or (4) commercial real es[ate projec[s that mee[ [he criteria in the rule, including criteria regarding the Joan.-to--value ratio and capital con[ributions to the project. 



Fl’om: 

Sent: 

To: 

Subject: 

debevoisemail -~ebevoisemail@debevoise.com> 

Wednesday, July 10, 2013 11:31 AM 

debevoi semail <debevoi~mail@debevoi se.com> 

The Fiual U.S. Basel III Capital Framework: The Banking Agencies Write a "Tale of Three Industries" 



From: 

Sent: 

To: 

Subject: 

debevoisemail <debevoisemail@debevoise.com> 

Friday, July 26, 2013 1:03 PM 

debevoi semail <debevoi~mail@debevoi se.com> 

FSB Designates G-SIIs and Relea~s Policy Measures tbr Enhanced G-SII Supervision 



From: 

Sent: 

To: 

Subject: 

Sandier O~qeill <strategy@~andleroneill.com~ 

Tuesday, July 30, 2013 11:33 .AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Sandler O~qeill Examines hnpact of Final Basel III Capital Ratios on U.S. Banks 

Sandier O’Neill Examh~es Impact of Final Basel III Capital Ratios on U.S. Banks 

Eaxlier this month, the Office of the Comptroller of the Currency, the Boaxd of Goveruors of the Federal 
Reserve System mad the Federal Deposit Insurance Corporation issued reports that will go a long way 
toward finalizing how Basel III capital rules will apply to U.S. depositories. The reports bring a new level 
of clarity to many significant and hotly contested issues a~nd will usher broad change into the ba~nking 
system. 
In a new paper, Smadler O’Neill, a leading voice on regulatory capital issues reviews the strategic, capital 
tnarkets, and loan and investment strategy implications of these nexa, reports. Written by Principal Thotnas 
W. KillimL the report also summarizes the rales and highlights key changes t~om previous guidance on how 
U.S. agencies will apply Basel III roles to U.S. institutions and highlights significant changes in capital 
plmming, M&A strategy and investment strategy that U.S. banking organizations face in prepa~ring for the 
impletnentation of these rules in 18 months. 
You may access the paper by clicking here. 

Capital Planning 

The final rules, a]ong with related DFA requirements, will require U.S. bm~k holding companies mid their 

related banks (banking organizations) to consider these three issues as they undertake their capital 

planning. 

Higher TCE Requirements: Bmlking organizations xa, ill be required to hold higher absolute levels of 
capital and higher quality of capital with greater emphasis on tm~gible common equity; 

Buffer Above Well Capitalized Requirements: Banking organizations may choose to hold substamtial 
excess capital over Basel III well capitalized levels to avoid limitations on capital distributions or 
restricted payments; and 

Accelerated Timing to Meet Well Capitalized Requirements Banking orgamizations mnst meet the 
FDIC’s Prompt Corrective Action capital ratios begimfing on Janua~’ 1, 2015 (when the FDIC’s 
Pro~npt Corrective Action (PCA) capital ratios are fully phased-in) rather than Jamnary 1, 2019 
(when the Basel III ratios are fully phased-in) which will accelerate the timeline to capital 

compliance. 

M&A 

The implementation of Basel III and the FDIC’s PCA capital rules, along with related DFA 

requirements, will raise three considerations for M&A planning and strategy for U.S. banldng 

organizations. 

Asset Size-based Considerations: Diit~rences in capital requirements, the level of regulatory 

review, and the resultant prospect tbr higher compliance cost~ all based on total asset size, will 

cause bank buyers to pause a~d carefully evaluate the strategic and financial benefits of a 
transaction if. after the tra~lsaction the colnpany would exceed key asset thresholds of $500 

millioiL $10 billion, $15 billion, $50 billion or $250 billion in total assets; 
Pre-Acquisition Survivor Plmming: Bank buyers will be required to do pre-acquisition s u, vivor 
planning to "opt out" or "opt in" for AOCI and to select either the SimplNed Statistical Formnla 
Approach (SSFA) or Gross Up lnethod to determine the risk weighting of investments in non- 
agency securitizations; and 

Divestitures of Non-strategic Assets and Business Lines: Ba~king orgaMzations (paxticulm’ly global 
SIFIs) will consider whether to seek relief frotn capital deductions or higher risk weightings that 
penalize l-mancial returns and require increased capital by divesting non-strategic assets or lines of 
business. 

Loan and Investment Strategies 
We also maticipate that investment and lending strategies will be refined. Banks should seek to take 
advantage of the AOCI "opt out" opportunity, utilize hedging strategies to protect tangible common equity, 
invest in non-agency securitizations to optimize retums on risk weighted assets, increase net interest 
income by retaining higher yielding 1-4 i:amily residential, tirst lien and second lien mortgage lom~s, and re- 
price high volatility commercial real estate (HVCRE) loa~s to account for the increase to 150% in risk 
weighting for such loans. 

You may access the paper by clicking here. 
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From: Cadwalader <cadwalader@info.cadwalader.com > 

Sent-" Thursday, August 22, 2013 7:~.7 PM 

To: Broome, Lissa L <lbroome@email.unc.edu> 

Subject: Article of Interest: Quick Help Guide to CFTC’s New Rules for CPOs to RICs; Amended Rules for Other CPOs and CTAs 

August 22r 2013 

On August 22, 2013, the Commodity Futures Trading 
Commission (the "CFTC’~ published in the Federal Register its 
final rule-making regarding harmonization of compliance 
obligations for investment advisers to SEC-registered 
investment companies ("RICs’~ who are also required to 
register as commodity pool operators ("CPOs’~ under the 
Commodity Exchange Act. In addition, the Harmonization 
Release contains relief from certain recordkeeping and 
disclosure requirements that is available to all CPOs and 
commodity trading advisors ("CTAs"). 

Quick Links 

About Cadwalader 

Our Practice 

Additional C&F Memos 

Tools 

[] Download PDF 

~Contact Us 

[~E- mail This Issue 

% Cadwalader, Wickersham & Taft 

LLP 

@2013 Cadwalader, Wickersham & Taft LLP. All rights reserved. 

This communication has been prepared by Cadwalader, Wickersham & Taft LLP for informational purposes 

only and does not constitute advertising or solicitation and should not be used or taken as legal advice. Those 

seeking legal advice should contact a member of the Firm or legal counsel licensed in their state. 

Transmission of this information is not intended to create, and receipt does not constitute, an attorney-client 

relationship. Confidential information should not be sent to Cadwalader, Wickersham & Taft LLP without first 

communicating directly with a member of the Firm about establishing an attorney-client relationship. For 

further information, please contact a member of the Firm. 

The information in this email is confidential and may be legally privileged. If you are not the intended 

recipient, you must not read, use or disseminate the information; please advise the sender immediately by 

reply email and delete this message and any attachments without retaining a copy. It is the responsibility of 

the recipient to ensure that this message is virus free and no responsibility is accepted by Cadwalader, 

Wickersham & Taft LLP for any loss or damage arising in any way from its use. 

To opt-out from future communications, please click here. 



From: 

Sent: 

To: 

Subject: 

Barclift, Jill <zbarcli~hamline.edu~ 

Monday, August 26, 2013 4:36 PM 

Broome, Lissa L <lbroome@email.unc.edu>; MARKt IAMJ@FIU.EDU 

Online Break Financial Services Cour~ 

Hello Professors Broome and Markhmn: 

I am developing an online banking law course as part of our cumculum using your text [x~ok. I have been in contact ruth WestLaw to coordinate delively of the online 

cumculum. I asked my WestLaw replesentative whether you have developed PowerPoint slides or other materials that can be used for online instruction. ~VestLaw 

suggested I contact both of you directly to find out the answer to my questions. 

Any infommtion you ca~ provide would be appreciated. 

Thank you. 

Regards, 

Z. Jill Barclift 

Professor of Law 

Interim Director. Business Law Inslitute 

Hmnline Universi~ School of Law 
651/523,,2357 

View my reseaxch at: http:i/ssn~.com/autho~621938 



From: 

Sent: 

To: 

Subject: 

West Academic <eupdates@westacademic.com> 

Friday, August 30, 2013 6:16 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

A Special Message tbr our Authors 

Dear Authors: 

I hope this message finds you enjoying the start of the new academic year. It has 
been over six months since we introduced you to our new business, so I wanted 
to give you an update on our transition including what you can expect to see from 
us in the months ahead. 

First, we’re moving! In early October, we will be leaving the Thomson Reuters 
headquarters in Eagan, Minnesota, and relocating to 444 Cedar Street in 
downtown St. Paul. Many of you will remember that West Publishing had its roots 
in St. Paul, so this is a bit of a homecoming for us. In addition to new offices we 
will have new email addresses and direct dial phone numbers, so please keep 
your eyes open for messages from your editors and account managers with 
updated contact information. Note that you can also continue to reach us at our 
general switchboard (1.800.313.9378) and our company email address 
(accountmanager@westacademic.com). We are very excited about our new 
space and would love to show it off if you find yourself in Minneapolis-St. Paul. 

During the next few months we will also be unveiling a new website, new branding 
for our books, and a new look and feel for our marketing. VVith our branding we 
will migrate our Foundation Press casebooks to new environmentally-friendly 
linen covers. Note that the classic blue and red Foundation Press cover design 
will not be changing - only the fabric of the cover itself as we look for ways to 
make our products more sustainable. 

As we have said many times over the last severn months, our goal has been to 
make this transition as seamless as possible for our authors. We continue to be 
grateful for your loyalty and support and look forward to working with you in the 
years to come. 

Best regards, 

Pamela Siege Chandler 
Vice President and Publisher, West Academic 

,~FOUNDATION ~WES][- ~G1LBERT 
iPRESS                 /’aCADEMIC 

Privacy policy 

This message was sent to LBROOME@EMAIL.UNC.EDU from: 

West Academic I 610 Opperman Drive I Eagan, MN 55123 

gJ~eubseribe 



From: 

Sent: 

To: 

Subject: 

Pamela Siege Chandler <Pamela.Siege@westacademic.com> 

Friday, September 13, 2013 1:09 PM 

Pamela Siege Chandler <Pamela.Siege@westacademic.com> 

New Con’tact Intbrmation 

Hello everyone, 

Sorry about the mass email, but I just wanted to let you know that the West Academic and Foundation Press offices are moving from the Thomson Reuters 

headquarters in Eagan, MN to downtown St. Paul effective O~ober 5. 

My new email (which has already changed) is below along with my new office address and phone number. We’re excited about the new space and would love to 

show it off if you ever find yourself in St. Paul. 

Hope your semester is off to a good start! 

Best, 

Pam 

Pamela Siege Chandler 

Vice President and Publisher 

West Academic: Foundation Press, West Academic Publishing and Gilbert 
pa m~ia.siege(f]C’westacad en~ ic co m 

[ i~:i Inline irnag~ ~      ] 

P~ease Note that my emaii address has changed to Parr!ela Siaqg~,~),wesiacademi(:.cem 

StaRing 10/5/2013 our office address and my office phone number will also be changing. My new contact information w~il be: 

651202.4810 

,~4,~ Cadar S[raet 

S~A~e 700 

SL Paul, MN 551(}1 



From: 

Sent: 

To: 

Subject: 

West Academic <eupdates@westacademic.com> 

Thursday, Janua~ 23, 2014 6:01 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

A Message about your Upcoming Royalty Statement 

Dear Foundation Press, West Academic Publishing and Gilbert Authors, 

Happy New Year! I hope this message finds your spring 2014 semester offto a 
good start. It was great to see so many of you at AALS and I hope you had as 
much fun in New York as we did, despite the cold and snow. 

Now that West Academic is a business separate from Thomson Reuters, I 
wanted to let you know how we will be communicating your royalty information to 
you, beginning with the royalty cycle that will pay out this winter and spring. 

Since we began our transition early last year we have continued to use Thomson 
Reuters’ business systems to sell your book(s) and record your royalties. In 
November 2013 we began using our new accounting systems separate from 
Thomson Reuters. As a result, for the upcoming royalty cycle only, you will 
receive two royalty statements and payments: one that reflects net sales ofyour 
book(s) through Thomson Reuters’ systems and another that reflects net sales of 
your book(s) through West Academic’s new systems. VVhen you review your 
statement you may see some timing overlap between your West Academic 
statement and your Thomson Reuters statement. This is because we have been 
fulfilling orders from both systems to ensure there would be no interruption in 
service to our customers. This dual reporting is a one-time event. Going forward 
all of your royalty statements and payments will be made using the new West 
Academic reporting systems. 

Please note that the schedule for your royalty payments will not change. Also, if 
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Supplementary Material 





Chapter I 

The Regulatory Environment 
for Financial Services 

pp. 4-5: Replace the excerpt from Libyan Arab Foreign Bank with the following: 

Texas State Bank v. United States 
423 F.3d 1370 (Fed. Cir. 2005) 

cert. denied, 547 U.S. 1206 (2006) 

DYK, CIRCUrF JUDGE 

[Texas State Bank brought suit against the United States, claiming that it had a 

property right in interest income attributable to its statutorily required deposit reserve account 

at a Federal Reserve Bank, and that transfer of the interest income to the U.S. Treasury 

Department therefore violated the Fifth Amendment guarantee against uncompensated 

government takings. (Detailed excerpts from the case appear in § 3 of this chapter.) In 

passing, the court had this to say about the deposit relationship.] 

,.. Under normal principals [sic] of banking law, "the relationship between a bank 

and its depositor is that of debtor and creditor." Michie on Banks and Banking, ch. IX, § 1 

(1994). As the Supreme Court put it almost a century ago, when a bank receives deposits, the 

funds "belong to the bank, become part of its general funds, and can be loaned by it as other 

moneys .... The general doctrine that upon a deposit made by a customer .... the title to the 

money ... is immediately vested in, and becomes the property of, the bank, is not open to 

question." Burton v. United States, 196 U.S. 283, 301-02 (1905) (internal quotations 

omitted); see also City of Douglas v. Fed. Reserve Bank of Dallas, 271 U.S. 489, 492-94 

(1926) .... Texas State conceded during oral argument that "there is no private account to 

which interest was credited." 
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p. 5: Replace Figure 1.2 with the following: 

Figure 11.2 

The Credit Function 

[] 
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p.18: Replace the first line of the third paragraph with the following: 

The foundation of the argument in favour of the right of a State to tax the Bank, is 
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p.23: Replace Note l. 14 with the fi)llowing: 

Notes and Comments 1.14. O)nstitutionality of the National Bank A ct. Recall note 

1.9, supra. Far,hers’National Bank cites McCulloch and Osborzz as direct authority for the 

proposition that the NBA is constitutional, but those two cases were considering the 

constitutionality of the Second Bank of the United States, a quasi-governmental institution 

carrying many of the responsibilities of a central bank. Is that what is at stake in Farmers’ 

National Bank? See 1 MICttAEL P. MALLOY, BANKING LAW AND REGULATION 1.37-1.39 n. 18 

(1994 & Cum. Supp.) (discussing Farmers’ National Bank). Over-extension of the holdings 

of these two cases-and particularly of McCullochis a common occurrence. Consider the 

following excerpt from a recent Supreme Court decision involving preemption of state 

consumer protection legislation by the NBA and federal regulations. Is the Court accurate 

in its characterization of McCulloch? 

Watters v. Wachovia Bank, N.A. 
550 U.S. 1 (2007) 

Justice GINSBURG delivered the opinion of the Court. 

[Wachovia, a national bank, and its state-chartered mortgage company subsidiary 

sued the Michigan Commissioner of Insurance and Financial Services seeking declaratory 

and injunctive relief from state registration and inspection requirements, based on preemption 

of the state law by the NBA.] 

II 

A 

Nearly two hundred years ago, in McCulloch v. Maryland, 4 Wheat. 316, 4 L.Ed. 

579 (1819), this Court held federal law supreme over state law with respect to national 

banking. Though the bank at issue in McCulloch was short-lived, a federal banking system 

reemerged in the Civil War era. See Atherton v. FDIC, 519 U.S. 213,221-222 (1997); B. 

Hammond, Banks and Politics in America: from the Revolution to the Civil War (1957). In 

1864, Congress enacted the NBA, establishing the system of national banking still in place 

today. National Bank Act, ch. 106, 13 Stat. 99; Atherton, 519 U.S., at 222, Marquette Nat. 

Bm~k of Minneapolis v. First of Omaha Service Corp., 439 U.S. 299, 310 (1978). The Act 

vested in nationally chartered banks enumerated powers and ’°all such incidental powers as 

shall be necessary to carry on the business of banking." 12 U.S.C. § 24 Seventh. To prevent 

inconsistent or intrusive state regulation from impairing the national system, Congress 

provided: ’°No national bank shall be subject to any visitorial powers except as authorized 

by Federallaw .... " § 484(a). 
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p.27: Replace the continuation of Figure 1.3 with theft)|lowing: 

Figure 1.3-continued 
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Interstate Banking and Branching Efficiency Act 
Community Development and Regulatory Improvement Act 

Economic Growth and Regulatory Paperwork Reduction Act 

Credit Union Membership Access Act 
Gramm-Leach-Bliley Act 
American Homeownership and Economic Opportunity Act 
USA PATRIOT Act 

Federal Deposit Insurance Reform Act of 2005 
Federal Deposit Insurance Reform Conforming Amendments Act of 2005 
Financial Services Regulatory Relief Act of 2006 

Housing and Economic Recovery Act of 2008 
Emergency Economic Stabilization Act of 2008 

American Recovery and Reinvestment Act 

p.31: In the third full paragraph, replace line 8 with the fi)llowing: 

deposits pre-empts contrary state escheat law); Easton v. Iowa, 188 U.S. 220, 229-230 
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pp.32-34: Replace note 1.19 with theft)flowing: 

Notes and Comments 1.19. Federal preemption of state bank regulation. Federal 

preemption doctrine has become increasingly important as a tool for consolidation of federal 

authority over bank regulatory policy. ~s The approach taken in Franklin National Bank and 

followed in Bai~ett Bank is frequently utilized to preempt a widening range of state 

regulatory law that would otherwise be applicable to national banks and their operating 

subsidiaries.16 Currently, the OCC is engaged in a concerted effort to pursue a broadly applic- 

able strategy of preemption with respect to such state laws.17 In Watters v. Wachovia Bank, 

N.A.,18 the Supreme Court accepted the OCC’s conception of broad preemptive power on the 

part of the federal regulators, even with respect to the regulation of nonbanking subsidiaries 

of federally chartered banking entities. For excerpts from Watters and accompanying discus- 

sion, see Chapter 5, § 2.d, infra. 

15. See, e.g., American Bankers Association v. Lockyer, 239 F.Supp.2d 1000 (E.D.Cal. 2002) 
(preempting California credit card regulations); Wells Fa~o Bank q!~Texas NA v. James, 321 F.3d 488 (5th Cir. 
2003) (preempting Texas "par value" statute prohibiting fee for cashing check of non-depositor); Flager v. Yonkers 
S&LAssn, FA. 396 F.3d 178 (2d Cir. 2005) (preempting New York law requiring payment of interest on escrow 
funds); Am. Bankers Assn v. Gould, 412 F.3d 1081 (9th Cir. 2005) (preempting affiliate-sharing prohibition of 

California Financial Information Privacy Act by Fair Credit Reporting Act). 
16. For extended discussion of the effects of federal preemption policy on state consumer protection 

laws, see 1 MICHAEL P. M~LLOY, BANKING LAW ~’qD REGUI_ATION § 1.39 (1994 & Cum. Supp). 
17. Indeed, a February 2003 notice of proposed rulemaking by the OCC proposes revisions to the 

interpretive provisions of its regulations that would have the effect of strengthening preemption in this regard, by 
invoking the exclusive visitorial powers of the federal regulator under 12 U.S.C. § 484. See Rules, Policies and 
Pt’ocedures for Corporate Activities, 68 Fed. Reg. 6363 (2003) (to be codified at, inter alia, 12 C.F.R. § 
7.400(a)(3)(I)-(ii), (b)). It would be fair to say that the discussion of the proposed revisions to § 7.400 in the 

Supplementary Information section of the notice reads like the final draft of an amicus brief in favor of generally 
applicable preemption of state law with respect to national banks and their operating subsidiaries. Compare 68 Fed. 
Reg. at 6366-6370 (arguing for exclusive, preemptive authority of OCC under visitorial provisions of 12 U.S.C. 
§ 484) with Wells Fargo Bank. N.A.v. Boutris, -- F.Supp.2d --~ 2003 WL 1220131 (E.D.Cal. 2003) (~anting 
preliminary inj unction against enforcement of state law against national bank operating subsidiary; discussing OCC 
amicus brief preemption arguments). For analysis and criticism of the OCC preemption policy, see Fisher, Toward 
a Basal TenthAmendment: A Riposte to National Bank Preemption r?fState ConsumerProtection Laws, 29 ttARv. 
J.L. & PUB. POL’Y 981 (2006); Arthur E. Wilmarth, Jr., The OCC’s Preemption Rules Exceed the Agency’s 

Authori& and Present a Serious Threat to the Dual Banking ~vstem and Consumer Protectiom 23 Ann. Rev. 
Banking & Fin. L. 225 (2004). 

18. 550 U.S. 1 (2007). 
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p.47: Add the following new notes and case excerpt befi)re Note 1.32: 

1.31A. What are the regulatory objectives of the Federal Reserve System? In 

answering this question, consider the following case. 

Texas State Bank v. United States 
423 F.3d 1370 (Fed. Cir. 2005) 

cert. denied, 547 U.S. 1206 (2006) 

DYK, CIRCUIT JUDGE 

[Texas State Bank brought suit against the United States, alleging that a Fifth 

Amendment taking had occurred when interest income attributable to its deposit reserve 

account at the Fed was paid to the U.S. Treasury Department. The U.S. Court of Federal 

Claims dismissed for lack of jurisdiction, because the actions were those of the Fed, an inde- 

pendent agency, not Treasury. On appeal, the Federal Circuit upheld jurisdiction in the case, 

but affirmed the decision on the grounds that Texas State Bank did not own a compensable 

property interest in the earnings generated by the Fed from its investment of the bank’s 

required reserves.] 

Appellant Texas State Bank ("Texas State") is a state-chartered bank that holds (and 

has held) reserves in accordance with the requirements of the Monetary Control Act of 1980, 

Pub.L. 96-221, Title I, 94 Stat. 132. Texas State claims that a Fifth Amendment taking oc- 

curred when the United States allegedly directed the Federal Reserve Board to pay earnings 

generated by Texas State’s mandated reserves to the United States Treasury ("Treasury") .... 

... We hold that the Court of Federal Claims had jurisdiction under the Tucker Act 

because Texas State’s claim is based on actions by the United States and not the Federal 

Reserve Board. We conclude that the case must nonetheless be dismissed because Texas 

State has failed to assert a valid takings claim. 

BACKGROUND 

The Federal Reserve System was established in 1913 pursuant to the Federal 

Reserve Act ("FRA"). Federal Reserve Act, Pub.L. No. 63-43, 38 Stat. 251, codified as 

amended at 12 U.S.C. §§ 221 et seq. (1913). A principal function of the Federal Reserve 

System has been to determine and implement monetary policy "so as to promote effectively 

the goals of maxinmm employment, stable prices, and moderate long-term interest rates." 12 

U.S.C. § 225a. The System is composed of the Board of Governors of the Federal Reserve 

System and twelve regional Reserve banks ("the Federal Reserve"). Monetary policy is set 

by the Federal Open Market Committee and is implemented through open market operations, 

that is, the purchase and sale of government securities. Open market operations are funded 

with reserves supplied by participating banks, and these operations are profitable for the 

Federal Reserve. The Federal Reserve banks also provide check clearing and other banking 

services to financial institutions. See generally 12 U.S.C. §§ 22let seq. 

Before the passage of the Monetary Control Act of 1980, only national banks were 

required to join the Federal Reserve System and to maintain non-interest bearing, or "sterile" 

reserves with the Federal Reserve. State-chartered banks could elect to join, but their 

participation in the system was not mandatory. Member banks did not earn interest on 

reserves, but were entitled to several free services, including free check-clearing. When 

inflation rates rose in the late 1970’s and interest rates increased, voluntary participation of 

state-chartered banks in the Federal Reserve System declined as did the level of reserve 
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deposits .... 

In 1980 Congress sought to reverse this trend through the passage of the Monetary 

Control Act, and required that all depositary institutions, i.e., all banks, hold sterile reserves, 

in the form of non-interest bearing deposits at the Federal Reserve Bank, or in the form of 

Federal Reserve notes (that is, currency) stored at the depository institution. The currency 

deposits are known as ’°vault cash." Id.; 12 U.S.C. § 461(c). The Federal Reserve has con- 

sistently, but unsuccessfully, urged Congress to allow for the payment of a market-rate of 

interest on required reserves.1 On the other hand, the Treasury has opposed what it views as 

’°the use of taxpayer resources for this purpose." 

The parties have stipulated that the Federal Reserve’s open market operations, 

funded by required reserves, generate substantial income. The parties have also stipulated 

that the "Federal Reserve notes held as mandatory reserves in the form of vault cash result 

in earnings for Federal Reserve Banks in the same manner the maintenance of reserve 

balances in the accounts at the Federal Reserve Banks generate [sic] income for the Federal 

Reserve Banks."... The income generated by the sterile deposits and vault cash is used to 

pay the expenses of the Federal Reserve, and the remainder is transferred by the Federal 

Reserve Banks to the Treasury on a yearly basis. This transfer occurs each year by direction 

of Treasury. In fiscal years 1997, 1998, and 2000, the transfer was statutorily mandated. 

Omnibus Budget Reconciliation Act of 1993, Pub.L. 103-66 § 3002(a), 107 Stat. 312; 

Appendix to District of Columbia Appropriations Act, Pub.L. 106-113, § 302, 113 Stat. 1501 

(Nov. 29, 1999). 

Texas State has maintained sterile reserves and vault cash in accordance with the 

Monetary Control Act since 1980 .... In October 2001, Texas State brought suit against the 

United States in the Court of Federal Claims, alleging jurisdiction under the Tucker Act, 28 

U.S.C. § 1491(a)(1). Texas State did not challenge the statutory requirement to maintain 

reserves pursuant to the Monetary Control Act, nor allege that such a requirement constituted 

a taking.4 Rather, in its complaint, Texas State asserted that "[i]ncome on the principal is the 

property of the owner of the principal. As such, the income on deposits and vault cash belong 

[sic] to the depository institutions that have maintained required reserves."... 

DISCUSSION 

III 

¯ .. Although the Court of Federal Claims erred in dismissing the suit for lack of 

jurisdiction, we conclude that we may appropriately address the merits¯ 

The relevant facts are not in dispute. Texas State does not assert a taking with 

respect to the requirement that it maintain sterile reserves with the Federal Reserve. This case 

turns solely on the purely legal question of whether Texas State owned a compensable 

1. The Federal Reserve has taken the position that "[n] oninterest-bearing reserve requirements represent 
a tax on depository institutions that is not borne by other suppliers of financial services [and which] impairs the 
efficiency of resource allocation.... Paying such interest would circumvent the ill-effects of reserve requirements 
while preserving their advantages for monetary policy .... [R]eserve requirements provide for a reasonably 
predictable demand for overall reserve balances [which] is essential for file effective implementation of open market 
operations." Letter from Alan Greenspan, Chairman, Board of Governors of Federal Reserve System, to Rep. 

Stephen Neal, Chairman, Subcommittee on Domestic Monetary Policy of House Committee on Banking, Finance, 
and Urban Affairs (March 6, 1992). 

4. Under our decision in Commonwealth Edison Co. v. United States, the "mere imposition of an 
obligation to pay money ... does not give rise to a claim under the Takings Clause of the Fifth Amendment." 271 

F.3d 1327, 1340 (Fed.Cir.2001) (en banc). 
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property interest in the earnings generated by the Federal Reserve through investment of its 

reserves. See, e.g., Webb’s [Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155,] 161 

[(1980)]; Cermak v. Babbitt, 234 F.3d 1356, 1361 (Fed.Cir.2000) (holding that the nature 

of property interests is a question of law); Coast lndian Cmty. v. United States, 213 Ct.CI. 

129, 550 F.2d 639, 649 (1977) (determination of plaintiffs’ ownership of a compensable 

property interest was a question of law) .... 

. . . We . . . conclude that Texas State had no property interest in the income 

generated by the Federal Reserve through its open market operations, and that the complaint 

should be dismissed for failure to state a claim. See, e.g., Helvering v. Gowran, 302 U.S. 238 

(1937). 

"It is axiomatic that only persons with a valid property interest at the time of the 

taking are entitled to compensation." Chancellor Manor v. United States, 331 F.3d 891, 901 

(Fed.Cir.2003). Indeed, we have previously observed that plaintiffs must identify a property 

interest cognizable under the Fifth Amendment as a "bedrock requirement" of any successful 

takings challenge .... Here, Texas State has t:ailed to assert a valid property interest. 

Texas State argues that its property interest in the share of the net earnings of the 

Federal Reserve that was generated by the reserve deposits is indistinguishable from the 

property interests that owners of principal deposited in interest-bearing accounts claim to the 

interest earned in those accounts, and that decisions by the Supreme Court have held 

constitutional "property". 

The "interest follows principal" cases relied upon by Texas State all involved 

situations where third parties held plaintiffs’ funds in separate interest-bearing accounts. 

Webb’s, 449 U.S. at 157-61; Phillips [v. Washington Legal Foundation, 524 U.S. 156,] 164 

[(1988)]; Brown [v. Legal Foundation of Washington, 538 U.S. 216,] 235 [(2003)] .... 

... All of the additional cases relied upon by Texas State in its Supplemental Brief 

similarly involve claims to interest that was actually generated by specific funds according 

to the terms of the investment in question.9 

In conn’ast to Webb’s, Phillips, and Brown, where the deposited funds were held by 

third party banks, here Texas State did not provide funds to a third party that were then 

deposited in an interest-bearing account in a private bank, but entered into a direct depositor 

relationship with the Federal Reserve .... A debtor/creditor relationship also existed with 

respect to the amounts paid to receive the Federal Reserve notes held as vault cash. Texas 

State conceded during oral argument that "there is no private account to which interest was 

credited." Texas State fails to recognize that its reserve deposits, which by their own terms 

did not generate income, were fundamentally different from the interest-bearing accounts at 

issue in Webb’s, Brown, and Phillips. And, contrary to Texas State’s argument, the anere fact 

that Texas State was compelled to maintain the reserves on deposit by law-a requirement that 

is itself not challenged here-did not transform the nature of their underlying property rights. 

Under such circumstances, even if the funds received by the Federal Reserve were used to 

earn interest, Texas State did not acquire a property interest in the earnings .... 

Texas State has failed to state a claim for which relief can be granted, as it had no 

property interest, cognizable under the Fifth Amendment, in the earnings generated by the 

Federal Reserve through its investment of required reserves. Texas State’s lack of a property 

9. See, e.g., Schneider v. Cal. Dep’t q[ Corr., 151 F.3d 1194 (9th Cir.1998); Itampton v. Ilobbs, 106 
F.3d 1281 (6th Cir. 1997); Gillihan v. Shillinget; 872 F.2d 935 (10th Cir. 1989); Morton Grove Park Dist. v. Am. 
Nat’l Bank & Trust Co., 78 Ill.2d 353, 35 Ill.Dec. 767, 399 N.E.2d 1295 (1980); Bordy v. Smith, 150 Neb. 272. 

34 N.W.2d 331 (1948). 
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interest in the earnings generated by its mandated reserves is fatal not only to its takings 

claim, but also to its illegal exaction and due process claims. There can be no illegal exaction 

or due process violation if the money exacted was never the property of Texas State. 

NEWMAN, CIRCUIT JUDGE, concurring in part, dissenting in part. 

¯ . . I must dissent frolll the panel majority’s misapplication of law and its unsup- 

ported conclusion. It is beyond debate that money is property, and that the earnings on that 

~noney are property. In Webb’s Fabulous Pharmacies, Inc. v. Beckwith, 449 U.S. 155 (1980) 

the Court stated: 

The em’nings of a fund are the incidents of ownership of the fund itself and axe 
property just as the fund itself is property. 

449 U.S. at 164. Again in Phillips v. Washington Legal Foundation, 524 U.S. 156, 160 

(1998) the Court implemented this property right: 

The question presented by this case is whether interest earned on client funds held 
in [Interest on Lawyers Trust Accounts] is "private property" of either the client 
or the attorney for purposes of the Takings Clause of the Fifth Amendment. We 
hold that it is the property of the client. 

Again in Brown v. Legal Foundation of Washington, 538 U.S. 216, 235 (2003) the Court 

held that the interest earned on deposits of clients’ funds is the property of the client, not of 

the state. Although the Court recognized that when no interest was earned none had to be 

paid, it is undisputed that substantial interest is here earned.~ 

Principal and interest are property. The post-argument brief filed by Texas Bank 

contained expert testimony explaining that placement of a specified percentage of banks’ 

funds in Reserve is compulsory, that minimmn deposits must be met or a penalty paid, that 

the banks own their Reserve deposits, and can withdraw them and trade them in the "Fed 

funds market." Indeed, it is not disputed that the banks own their reserve deposits. They also 

own the interest earned by those deposits. "The rule that ’interest follows principal’ has been 

established under English common law since at least the mid-1700’s." Phillips, 524 U.S. at 

165¯ The Court in Phillips cited representative cases from the various states, holding that the 

interest is the property of the owner of the principal 

Notes and Comments 1.3lB. Why would Texas State Bank argue that failure to 

pay interest on deposit reserves was an impernfissible taking under the Fifth Amendment, but 

not argue that the deposit reserve requirements were an impermissible taking? 

1.31C. According to Judge Newman, "the banks own their Reserve deposits, and 

can withdraw them and trade them in the ’Fed funds market.’" True or false? 

1.31D. Statutory Changes. Authority for the Fed pay interest on balances main- 

tained at the Reserve Banks by or on behalf of depository institutions was created in Title II 

of the Financial Services Regulatory Relief Act of 2006 (FSRRA), Pub. L. No. 109-351, 120 

1. In fiscal yem" 2000 the Federal Reserve was required to transfer net em’nings of $3,752 billion to the 
General fund of the Treasury .... 
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Star. 1966 (Oct. 13, 2006), with an original effective date of October 1,2011. The FSRRA 

Act provides that interest must be paid at least once each quarter at a rate not to exceed the 

general level of short-term interest rates. The act also provides that the Fed may prescribe 

regulations concerning the payment of interest, the distribution of earnings to the depository 

institutions that maintain balances or on whose behalf balances are maintained, and the 

responsibilities of correspondent banks to distribute and credit earnings on balances 

maintained by the respondent bank on a pass-through basis with the correspondent. Section 

128 of the Emergency Economic Stabilization Act of 2008, (Oct. 3, 2008) accelerated the 

effective date of the authority to October 1, 2008. On October 9, 2008, the Fed published an 

interim final rule implementing this authority, effective immediately. 73 Fed. Reg. 59,482 

(2008) (codified at 12 C.F.R. § 204.10). The text of § 204.10 is reproduced i¢!~ra at 68. 
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p.52. Replace Note 1.37 with the fbllowing: 

Notes and Comments 11.37. Role of the FD1C. Under FIRREA, the FDIC has 

responsibility, among other things, for insurance of deposits of "savings associations." Until 

2006, it administered not only a Bank Insurance Fund (BIF)-formerly the Permanent 

Insurance Fund with respect to deposits of insured banks~2-but also the S AIF, replacing the 

functions of the FSLIC.~3 To wrap up the affairs of the FSLIC, an FSLIC Resolution Fund 

was established, managed and separately maintained by the FDIC, consisting of assets and 

liabilities transferred from the FSLIC.~4 

1.37A. As of March 31, 2006, the FDIC merged the BIF and the SAIF into the new 

Deposit Insurance Fund (DIF), as required by the Federal Deposit Insurance Reform Act of 

2005 (FDIRA), Pub. L. No. 109-171, tit. II, §§ 2101-2109, 120 Star. 4, 9-21 (Feb. 8, 2006). 

The FDIRA, and the Federal Deposit Insurance Reform Conforming Amendments Act of 

2005 (FDIRCAA), Pub. L. No. 109-173, 119 Stat 3601 (Feb. 15, 2006), are discussed in 

Note 1.61, infra. The FDIRA and the FDIRCAA have necessitated considerable revision and 

realignment of FDIC insurance regulations, mostly of a technical and conforming nature. 

p. 60. Correct line 1 to read as follows: 

§ 2243, 110 Stat. 3009 (1996) (codified at 12 U.S.C. § 1812(a)(1)(c)). 

52. F1RREA, § 211(3) (codified at 12 U.S.C. § 1821(a) (4)-(5)). 

53. 12 U.S.C. § 1821(a) (4), (6)). 

54. FIRREA, § 215 (codified at 12 U.S.C. § 1821a). 
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p.77. Add theft)flowing new paragraph at the end of Note 1.59: 

EGRPRA served as an impetus for all of the banking agencies to review their 

regulations in depth and to work collaboratively on a number of regulatory burden reduction 

proj ects, to develop a consensus on desirable legislative reforms, and to work together with 

Congress to pass legislation reducing the level of burden on financial institutions.121 In 

November 2007, pursuant to EGRPRA § 2222,122 the Federal Financial Institutions Exam- 

ination Council (FFIEC) published a report prepared by its constituent agencies (OCC, the 

Fed, FDIC, OTS, and NCUA) in July 2007.123 The EGRPRA required the FFIEC to submit 

a report to Congress that included a summary of the significant issues raised by the review 

of regulations required by the statute,~ the relative merits of these issues, and an analysis 

of whether the appropriate agency is able to address the regulatory burdens associated with 

these issues by regulation or whether the burdens must be addressed by legislative action.12s 

The report describes the actions by FFIEC and each of its member agencies to fulfill the 

requirements of the EGRPRA. It includes both the agencies’ comment sunm~ary and their 

discussion and analysis of significant issues identified during the EGRPRA review process. 

The report also describes legislative initiatives to reduce unnecessary regulatory burden on 

insured depository institutions, including in some cases references to current initiatives being 

considered by Congress. For a detailed summary of the significant issues raised by the public 

comments and the responses of the regulators, see 1 MICHAEL P. MAILOY, BANKING LAW 

AND REGULATION § 1.4.7.3 & Figure 1.13A (1994 & Cum. Supp.). 

pp.77-81. Renumber the footnotes in Note 1.60 as 126-169. 

121.72 Fed. Reg. 62,036, 62,062 (2007). 

122. 12 U.S.C. § 3311. 
123. Joint Report to Congress on the Economic Growth and Regulatory Puperwork Rednction Act, July 

31, 2007, 72 Fed. Reg. 62,036 (2007). Throughout the EGRPRA process, the NCUA participated in the planning 
and comment solicitation process with the federal banking agencies, ld. at 62,037. However, the NCUA established 
its own regulatoo, categories and publication schedule and published its EGRPRA notices separately, though the?," 
were consistent and comparable with those published by the federal banking agencies, except on issues unique to 

credit unions. Id. In keeping with this separate approach, the EGRPRA report discussed the NCUA’s regulatory 
burden reduction efforts and analysis of significant issues separately. Id. For the summal3/of comments received 
by the NCUA, see EGRPRA Report, Appendix II-B. ld. at 62,097-62,104 

124. For an overview of the EGRPRA review process, see 72 Fed. Reg. at 62,038. 

125.12 U.S.C. § 3311(e). 
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p.81: Add the following new notes at the end of the chapter: 

1.61. The Federal Deposit Insurance Reform Act. The Federal Deposit Insurance 
Reform Act of 2005 (FDIRA)17° and the Federal Deposit Insurance Reform Conforming 
Amendments Act of 2005 (FDIRCAA)17~ together represent a major change in the structure 
of the Federal Deposit Insurance System. This change has resulted in a considerable revision 
and realignment of FDIC insurance regulations, mostly of a technical and conforming 
nature.172 The principal legislative changes are identified in the discussion that follows. 

FDIRA § 2102173 mandates the merger of the Bank Insurance Fund (BIF) and the 
Savings Association Insurance Fund (SAIF) into the Depository Insurance Fund (DIF),174 

Thereafter, all assets and liabilities of the BIF and the SAIF are to be transferred to the 
DIF.175 The separate existence of the two former funds ceased on the effective date of the 
merger.176 

FDIRA § 2103177 made three important substantive changes to the insurance 
coverage provisions of the Federal Deposit Insurance Act.17a First, FDIRA § 2103(a)(2) 
provides for an inflation index to be applied to the current maximum deposit insurance 
amount of $100,000,179 defined in the act as the "standard maximum deposit insurance 
amount" (SMDIA).18° Beginning April 1, 2010, and every succeeding five years, subject to 
approval by the Board of Directors of the FDIC and the National Credit Union Administra- 
tion Board, the current SMDIA could be increased by a cost-of-living adjustment J8~ Second, 
the section provides per-participant coverage to employee benefit plan accounts, even if the 
depository institution at which the deposits are placed is not authorized to accept employee 
benefit plan deposits.~2 The FDIRA eliminates the former requirement that an insured 
depository institution meet prescribed capital requirements before employee benefit plan 
deposits accepted by that institution would be eligible for per-participant coverage. Third, 
the section increases the deposit insurance limit for "certain retirement accounts" from 
$100,000 to $250,000, also subject to the inflation adjustment described above,ls3 

170. Pub. L. No. 109-171, tit. II, §§ 2101-2109, 120 Stat. 4, 9-21 (Feb. 8, 2006) (FDIRA). See 

Regulators Announce Formal Changes Reflecting Refotvns, Merger r~f BIF, SAIF, BNA BANKING DAILY (April 

21, 2006), available at http://pubs.bna.cmn/ip,rbnMbbd.nsffeh/AOB2R3D4M3 (reporting on fund merger). 

171. Pub. L. No. 109-173,119 Star 3601 (Feb. 15, 2006). 

172. For tabular analysis of the provisions of the FDIRA and the FD1RC AA, see 1 MICItAEL P. MALLOY, 

BANKING LAW AND REGULATION Figures 1.29-1.33 (1994 & Cum. Supp.). 

173. 120 Star. at 9 (codified at 12 U.S.C. § 1821 note; 2 U.S.C. § 905, 12 U.S.C. §§ 24, 338a, 347b, 

1431, 1441a, 1441b, 1464, 1467a, 1723i, 1735f-14, 1813, 1815, 1817, 1816, 1821, 1821a, 1823, 1824, 1825, 

1827, 1828, 1831a, 1831e, 1831h, 1831m, 1831o, 1833a, 1834, 1841, 3341). 

174. FDIRA, § 2102(a)(1) (codified at 12 U.S.C. § 1821 note). 

175. ld. § 2102(a)(2). 

176. Id. § 2102(a)(3). See id. § 2102(c) (establishing effective date). On risk-based assessment rules 

and procedures with respect to deposit insurance under the DIF, see id. §§ 2104-2106, 120 Stat. at 12-16 (codified 

at 12 U.S.C. §§ 1817 note, 1817(b)(1)(E)-(F), 1817(b)(2)(A)-(B), (D), (b)(3), (b)(5), (g), 1828(h)). On deposit 

insurance reserve ratio requirements, see id. §§ 2107-2108, 120 Stat. at 16-20 (codified at 12 U.S.C. §§ 1813(y), 

1817(b)(3)(E), (e)). 

177. ld. § 2103, 120 Star. at 9-12 (codified at 12 U.S.C. §§ 1821(a)(l)(B), (D)-(F), (a)(3)(A), 1821 

note). 

178.12 U.S.C. §§ 1813 etseq. 

179. FDIRA, § 2103(a)(2) (codified at 12 U.S.C. 1821(a)(1)(F)). 

180. 12 U.S.C. § 1821(a)(1)(E). 

181. ld. § 1821 (a)(l)(F). 

182. FDIRA. § 2103(b) (codified at 12 U.S.C. 1821 (a)(l)(D)). 

183. Id. § 2103(c) (codified at 12 U.S.C. § 1821(a)(3)(A)). 
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1.62. The Financial Services Regulatory Relief Act. On September 27, 2006-more 

than three years after federal regulators began pushing for a comprehensive financial regu- 

latory relief bill-the House approved a somewhat diluted version of the regulators’ and 

industry representatives’ hoped-for legislation,184 and the Senate followed with its approval 
18~ two days later. - The Financial Services Regulatory Relief Act (FSRRA) was signed into law 

on October 13, 2006.186 The FSRRA consists of a wide range of diverse regulatory relief 

initiatives,ls7 In principle at least, these initiatives emerged from the multi-year consensus- 

gathering process carried out under the Economic Growth and Regulatory Paperwork 

Reduction Act,lss which anandated a periodic review of regulations. Looking over the varied 

and extensive scope of the FSRRA provisions, however, the FSRRA may seem to be a dis- 

j ointed grab-bag of benefits to federal regulators and industry constituencies alike. Individual 

provisions are discussed throughout the chapters that follow, but the principal changes 

brought about by the FSRRA are as follows: 

FSRRA § 101 resolves the long-standing dilemma of interpreting the Gramm- 

Leach-Bliley Act’s treatlnent of securities trading activities traditionally carried out by banks. 

The Securities and Exchange Commission (SEC) had taken the position that GLBA meant 

that banks engaging in such activities would need to register with the SEC as broker dealers. 

Because of intense opposition from affected depository institutions and from federal bank 

regulatory agencies, the SEC had never been able to issue a final rule implementing such 

requirements. The FSSRA requires a joint rulemaking by the SEC and the Fed for a revised 

definition of"broker" in the Securities Exchange Act of 1934. ls9 This rulemaking supersedes 

previous rulemaking efforts undertaken by the SEC.19° Prior to adopting a joint set of final 

~-ales, the SEC and the Fed are required to consult with and seek the concurrence of the 

"federal banking agencies’’191 concerning the content of the rulemaking.192 In addition, 

FSRRA § 401 gives savings association trust activities the same exemptions that are available 

for bank trust activities under 1934 Act~9~ and the Investment Advisors Act of 1940.194 
Effective October 1, 2011,19~ the Fed is authorized to pay interest on deposit re- 

184. H.R. 6062, 109th Cong, 2d Sess. (2006). 
185. S. 2856, 109th Cong., 2d Sess. (2006). 
186. Pub. L. No. 109-351,120 Star. 1966 (2006). 
187. For tabular analysis of the provisions of the FSRRA, see M.~LLOY, supra, Figures 1.34-1.36. 
188. Pub. L. No. 104-208, title II, 110 Star. 3009 (1996) (EGRPRA). For discussion of the provisions 

of the EGRPRA, see Note 1.59, supra. 

189. FSRRA, § 101(a)(l), 120 Stat. at 1968 (codified at 15 U.S.C. § 78c(a)(4)(F)). Not later than 180 
days after the date of the enactment of the FSRRA, the SEC and the Fed are required jointly to issue a proposed 
single set of rules or regulations to define the term "broker" in accordance with the 1934 Act § 3(a)(4), 15 U.S.C. 

§ 78c(a)(4). FSRRA, § 101(a)(2), 120 Stat. at 1968 (codified at 15 U.S.C. § 78c note). 
190. FSRRA, § 101(a)(3), 120 Star. at 1968 (codified at 15 U.S.C. § 78c note). 
191. The term "federal banking agencies" is defined for these purposes as "Office of the Comptroller 

of the Currency, the Office of Thrift Supervision, and the Federal Deposit Insurance Corporation." Id. § 101 (c), 
120 Star. at 1968 (codified at 15 U.S.C. § 78c note). 

192. ld. § 101(b), 120 Star. at 1968 (codified at 15 U.S.C. § 78c note). 
193. Id. § 401(a)(1)-(2), 120 Star. at 1971-1973 (codified at 12 U.S.C. § 78c(a)(6)(A), (C), (a)(34)(A)- 

(D), (F)-(H)). See also id. § 401(a)(3), 120 Stat. at 1973 (codified at 12 U.S.C. § 78w(b)(1)) (conforming 
exemption to reporting requirement). 

194. Id. § 401(b)(1)-(2), 120 Star. at 1973 (codified at 12 U.S.C. §§ 80b-2(a)(2)(A), (c), 
80b-10a(a)(l)(A)(I), (B), (a)(2), (b)). See also id. § 401 (c), 120 Star. at 1973 (codified at 12 U.S.C. § 80a-10(c)) 
(conforming amendment to 1940 Act). 

195. Id. § 203,120 Star. at 1969 (codified at 12 U.S.C. § 461 note). 



2010-2011 SUPPLEMENT 17 

serves.196 The FSRRA also provides the Fed with increased flexibility to establish reserve 

requirements from 0 percent to 3 percent for the first tranche of total transaction accounts 

(rather than a required 3 percent) and 0 percent and greater for the second tranche (rather 

than a required minimum of 8 percent).197 

Among the many other features of the act that are likely to be of material benefit to 

various banking constituencies are the following: 

(1) Elimination of cumulative w~ting in national bank shareholder 

elections of the board of directors;~98 

(ii) Simplification of regulatory requirements with respect to 

national bank reduction of capital,~99 national bank dividends,2°° insured 

depository institution reports of condition,2°~ depository institution merger 

applications,2°2 and applications for optional conversion of federal savings 

associations,2°3 

(iii) Enhanced authority for national and state member banks to 

make conmaunity development investments;2~ 

(iv) Repeal of overlapping rules applicable to savings associa- 

tions with respect to purchased mortgage servicing rights;2°5 

(v) Clarification of the citizenship of federal savings associations 

for proposes of federal court jurisdiction, in effect affording federally 

chartered savings associations the same access to federal courts that 

national banks have;2°(~ 

(vi) Repeal of the limitation on loans to one borrower formerly 

applicable to savings associations;2°7 

(vii) An increase in the general twelve-year linfitation of term of 

federal credit union loans to fifteen years;2°8 

(~,iii) Authorization of check cashing and money transfer services 
offered by a federal credit union within its field of membership;2°9 

(ix) Repeal of a provision prohibiting nondepositoryinstitutions 

from accepting deposits;21° 

(x) Authorization of investments by insured savings associations 

in bank service companies;21~ 

(c)(1)(A)). 
196. Id. § 201(a)-(b), 120 Star. at 1968-1969 (codified at 12 U.S.C. § 461(b)(4)(C)-(D), (b)(12), 

197. Id. § 202, 120 Star. at 1969 (codified at 12 U.S.C. § 461(b)(2)(A)(I)-(ii)). 
198. Id. § 301,120 Star. at 1969-1970 (codified at 12 U.S.C. § 61). 
199. Id. § 304, 120 Star. at 1970 (codified at 12 U.S.C. § 59). 
200. ld. § 302. 120 Star. at 1970 (codified at 12 U.S.C. §§ 21, 60). 
201. Id. § 604, 120 Star. at 1980-1981 (codified at 12 U.S.C. § 1817(a)(11)). 
202. Id. § 606, 120 Star. at 1981-1982 (codified at 12 U.S.C. § 1828(c)(4), (c)(6)). 
203. Id. § 608, 120 U.S.C. at 1983 (codified at 12 U.S.C. §§ 1464(i)(5), 1814(c)). 
204. Id. § 305,120 Star. 1970-1971 (codified at 12 U.S.C. §§ 24(Eleventh), 338a). 
205. Id. § 402, 120 Star. at 1974 (codified at 12 U.S.C. § 1464(t)(9)(A); repealing former § 1464(t)(4)). 
206. Id. § 403,120 Star. at 1974 (codified at 12 U.S.C. § 1464(x)). 
207. Id. § 404, 120 Star. at 1974 (codified at 12 U.S.C. § 1464(u)(2)(A)(I), (ii)(I)-(IV)). 
208. Id. § 502, 120 Star. at 1975 (codified at 12 U.S.C. § 1757(5)). 
209. Id. § 503,120 Star. at 1975 (codified at 12 U.S.C. § 1757(12)). 
210. Id. § 505(f), 120 Star. at 1977 (codified at 12 U.S.C. § 1831t(e)-(f); repealing former subsection 

(e); redesignating former (f)-(g) as (e)-(f)). 
211. ld. § 602. 120 Star. at 1978-1980 (codified at 12 U.S.C. §§ 1861 (b)(2)(A)(ii), (B)(ii), (4)-(5), (7)- 

(9), 1862-1863, 1864(b)-(f), 1865(a)-(c), 1867(b)-(c)). 
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(xi) Extension of the examination cycle from one year to eighteen 
months for depository institutions with less than $500 million in assets, in 
lieu of the previous threshold of $250 million;212 

(x) Inflation adjustment for the small depository institution excep- 
tion under the Depository Institution Management Interlocks Act,213 from 

$20 million to $50 million;2~4 
Likewise, among the many features of the FSRRA that are likely to be of significant 

assistance to the federal regulators are the following: 

(/) The repeal of an obsolete limitation on the removal authority 
of the Comptroller of the Currency;z~-~ 

(ii) Clarifying the definition of net worth under certain circum- 
stances for purposes of prompt corrective action against credit unions;z~6 

(iii) Clarifying the role of state supervisors with respect to 
nonfederally insured credit unions,2~7 and strengthening provisions 

concerning the disclosures, periodic statements, and account records 
required of non-federally insured credit unions,z~ as well as advertising 

and premises,219 and acknowledgment of disclosure,22° 

(iv) Enhancing the safety and soundness of insured depository 
institutions by, inter alia, clarifying the authority of the federal regulators 
to enforce agreements and conditions,z2~ protecting the capital of insured 

depository institutions,~zz targeting golden parachute arrangements 
involving failing depository institutions or their affiliates,z23 clarifying the 

extent of suspension, removal, and prohibition authority of federal banking 

agencies in cases of certain crimes by institution-affiliated parties of 
insured depository institutionszz4 or insured credit unions,zz5 extending the 

automatic prohibition on participation by convicted individuals226 and en- 

hancing agency discretion to remove convicted individuals,2~7 and 

coordinating home- and host-state examination authority with respect to 

212. Id. § 605,120 Stat. at 1981 (codified at 12 U.S.C. § 1820(d)(4)(A)). 
213.12 U.S.C. §§ 3201 et seq. 
214. FSRRA, § 610, 120 Star. at 1984 (codified at 12 U.S.C. § 3202(1)). 
215. Id. § 303,120 Star. 1970 (codified at 12 U.S.C. § 1818(e)(4)). 
216. Id. § 504, 120 Star. at 1975 (codified at 12 U.S.C. § 1790d(o)(2)(E)). 
217. Id. § 505(a), 120 Star. at 1975 (codified at 12 U.S.C. § 183It(a)(3)). See also id. § 505(g), 120 

Star. at 1978 (codified at 12 U.S.C. § 1831 t(f)) (repealing FTC authority to enforce independent audit requirements; 
concurrent state enforcement). 

218. ld. § 505(b), (e), 120 Star. at 1975, 1977 (codified at 1831t(b)(l), (c)). 
219. Id. § 505(c), 120 Star. at 1975-1976 (codified at 12 U.S.C. § 183It(b)(2)). 
220. Id. § 505(d), 120 Star. at 1976-1977 (codified at 12 U.S.C. § 183It(b)(3)). 
221. Id. § 702(a), 120 Star. at 1985 (codified at 12 U.S.C. § 1831aa). See also id. § 702(c), 120 Star. 

at 1985-1986 (codified at 12 U.S.C. § 1818(b)(3)-(4)) (conforming amendments). 
222. ld. § 702(b), 120 Star. at 1985 (codified at 12 U.S.C. § 1828(u)(1)(A), (B)) (striking former sub- 

paragraph (B); redesignating former subparagraph (c) as (B)). 

223. Id. § 704, 120 Star. at 1986-1987 (codified at 12 U.S.C. § 1828(k)(2)(A)-(B), (F), (3)(A), (4)(A), 
(5)(A), (D), (6)). 

224. Id. § 708(a), 120 Star. at 19SS-1989 (codified at 12 U.S.C. § lSlS(g)(l)(A), (B)(I), (C)(1), (ii), 
(D)(I), (E)). 

225. ld. § 708(b), 120 Star. at 1989-1990 (codified at 12 U.S.C. § 1786(i)(1)(A), (B)(I), (c), (D)([), (E)). 
226. ld. § 710(a), 120 Star. at 1990-1991 (codified at 12 U.S.C. § 1829(d)-(e)). 
227. Id. § 710(b), 120 Star. at 1991 (codified at 12 U.S.C. § 1818(e)(2)(A)). 
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interstate banking enterprises.228 

1.63. T!~e Housing al~d Economic Recovery Act of 2008. Effective July 30, 2008, 
the Housing and Econonfic Recovery Act of 2008 (HERA)2~9 transferred the supervisory and 

oversight responsibilities of the Office of Federal Housing Enterprise Oversight (OFHEO) 

over the Federal National Mortgage Association and the Federal Home Loan Mortgage 

Corporation (respectively, Fannie Mae and Freddie Mac; hereinafter collectively the 
enterprises)23° and the oversight responsibilities of the FHFB over the FHLBanks and the 

Office of Finance (which acts as the FHLBanks’ fiscal agent) to a new independent executive 

branch agency, the Federal Housing Finance Agency (FHFA). The FHFA is responsible for 

ensuring that the enterprises and the FHLBanks operate in a safe and sound manner, 

including maintenance of adequate capital and internal controls, that their activities foster 

liquid, efficient, competitive and resilient national housing finance markets, and that they 
carry out their public policy missions through authorized activities.231 The enterprises and the 

FHLBanks continue to operate under regulations promulgated by OFHEO and the FHFB 
until the FHFA issues its own regulations,z3z 

The FHFA Director is required to adopt regulations specifying the critical capital 
level for each FHLBBm~k.~33 In establishing this requirement, HERA provides that the 

Director shall take due consideration of the critical capital levels established for the 

enterprises, with such modifications as the Director determines to be appropriate to reflect 

the difference in operations between the FHLBanks and the enterprises. HERA also requires 

the Director to issue regulations establishing the critical capital levels for the banks no later 

228. Id. § 711,120 Star. at 1991-1994 (codified at 12 U.S.C. § 1820(h)) 
229. Pub. L. 110-289, div. A (Federal ttousing Finance Regulatory Reform Act of 2008), §§ 1001-1605, 

122 Star. 2654, 2659-2830 (July 30, 2008) (codified at 5 U.S.C. §§ 3132 note, 3132(a)(I)(B), (D)-(F), 5313, app. 
3 § 11.11 U.S.C. § 783, 12 U.S.C. §§ 250, 1422(11)-(12), 1423-1424, 1426(a)(3)(A), (B), (b)(1), (c)(4)(B), (d)(2), 
1426a, 1427(a)-(d), (~, (i)(1), (1), 1428, 1430(a)-(b), (j)(2)(A), (B)-(C), (12)(C)-(D), (k), 1430c, 1431 (b)-(c), (f), 

(1), 1432, 1435, 1436, 1440, 1440a, 1441(b)(5), 1441a-1441b, 1442-1446, 1452 note, 1452(a)(2)(A)-(C), (b)(2), 
(d)(4), (h)(2), (4), 1454 note, 1454(a)(2), 1455(c)(2), (1), @(2), (1), 1456(e)-(1), 1701 note, 1701x note, 1708(e)(5), 
1715z-23, 1717 note, 1717(b)(2), 1718(c)(2), 1719(g), 1723 note, 1723(b), 1723a(d)(3)(B), (k)(l), (m)-(n), 
1787(c)(10(C)(1), 1813(I), 1820(d)(5)(B), 1821(d)(2)(F), (G), (e)(10)(C)(1), (m)(l), (6), (9), (15)-(16), (18), 
(n)(I)(A)-(B)(1), (E), (2)(A), (4)(C)-(D), (H), (5)(113), (8)(A)-(B), (11)-(13), (t)(2)(A)(vii), 1822, 1831o(j)(2), 
1833(a)(3), (b)-(c), 3413(o), 4501 note. 4502(2), (8)-(11), (13), (19)-(20), (24), (25)-(31), 4511 note, 4511-4513, 
4513a, 4513b,4514, 4514a,4515(a), (c)-(f),4516-4521,4523-4526,4541-4548,4561-4569, 4581-4588,4588(c), 
4611, 4612(a)-(f), 4613 note, 4613(a)-(b), 4614 note, 4614(a)-(1), 4615(b)(1)-(2), (c), 4616(a)(2), (b)(5), (7), (c), 
4617, 4618, 4619 (a)(3), 4622-4623 (a)(l), 4624 note, 4624, 4631 (a)-(e), 4632(a)-(e), 4633, 4634(a), 4635 (a)-(b), 
4636(a)-(d), (g), 4636a, 4636b, 4637-4642, 4715(a)(l), (4)-(5), 4716, 5101 note, 5101-5116, 15 U.S.C. §§ 78oo, 

1639a, 7215(b)(5)(B)(ii)(I1), 18 U.S.C. §§ 212, 657, 1006, 1014, 1905, 26 U.S.C. § 414(1)(2)(6), 42 U.S.C. §§ 
1437f note, 4012a(f)(3)(A), 44 U.S.C. § 3502(5); redesignating 12 U.S.C. § 1422(2)-(9), (12)-(13) as § 1422(1)- 
(10); redesignating 12 U.S.C. § 4502(2)-(7), (8)-(12), (16)-(19) as § 4502(5)-(7), (12), (14)-(18), (21)-(23); 
redesignating 12 U.S.C. § 4614(c)-(d) as § 4614(d), (f); redesignating 12 U.S.C. § 4616(b)(5) as § 4616(b)(6); 
redesignating 12 U.S.C. § 4715(a)(1)-(2) as § 4715(a)(2)-(3); repealing 12 U.S.C. §§ 1422(1), (9)-(10), 1422a- 
1422b, 1427(f)(2), 1438(b), 1451 note, 4502(13)-(15), 4520(b), 4541, 4542, 4547-4548, 4562 note, 4589, 
4616(b)(6), 4619-4621.42 U.S.C. § 3534(d)). 

230. See, e.g., 74 Fed. Reg. 2347 (Jan 15. 2009) (codified at 12 C.F.R. pt. 1250) (codifying FHFA 
authority and responsibility to oversee and enforce statutory requirements affecting flood insurance operations of 
Federal National Mortgage Association and Federal Home Loan Mortgage Corporation under the Flood Disaster 
Protection Act of 1973 (FDPA); implementing congressionally mandated adjustments to the civil money penalties 
applicable to violations of FDPA; replacing prior ttUD regulations, 12 C.F.R. pt. 1773). 

231. See HERA § 1102, 122 Star. 2663-64. 
232. See id. at §§ 1302, 1313, 122 Star. 2795. 2798. 
233. See id. at § 1141,122 Star. 2730 (codified at 12 U.S.C. § 4613(b)). 
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than the expiration of the 180 day period from the date that HERA was enacted.234 In addi- 

tion, HERA requires the Director, no later than 180 days from its enactment, to establish for 

the FHLBanks the following four capital classifications and criteria for each classification: 

adequately capitalized, undercapitalized, significantly undercapitalized, and critically 

undercapitalized.235 HERA specifies that the criteria should be based on the amount and types 

of capital held by an FHLBank and the risk-based, mininmm and critical capital levels for 

the FHLBanks, taking due consideration of the capital classifications established for the 

enterprises, with such modifications as the Director determines to be appropriate to reflect 

the difference in operations between the FHLBanks and the enterprises. HERA also provides 

the FHFA with prompt co~xective action (PCA) authority over the FHLBanks and amends 

the Federal Housing Enterprises Safety and Soundness Act of 1992236 so that specific 

mandatory or discretionary supervisory actions and restrictions under that statute would apply 

to any FHLBank determined to be undercapitalized, significantly undercapitalized or 

critically undercapitalized.237 The general purpose of the PCA framework is to supplement 

the FHFA’s other regulatory and supervisory authority and provide for timely and, in some 

situations, mandatory intervention by the regulator. 

1.64. The Emergency Economic Stabilization Act q!~ 2008. On October 3, 3008, 

Title I of the Emergency Economic Stabilization Act of 2008 (EESA)23~ created the Troubled 

Assets Relief Program for the purchase of troubled assets of financial institutions. From the 

onset of the TARP, Treasury appeared to be improvising, unsure of even basic issues such 
239 N0 as how to price the targeted assets. By mid-October 2008, Treasury shifted direction~ and 

began using TARP funds to purchase equity in troubled financial institutions (primarily nine 

large institutions) rather than purchasing troubled assets. Treasury adopted this approach 

234. See 74 Fed. Reg. 5595 (2009) (codified at 12 C.F.R. §8 1229.1-1229.12) (establishing interim 

capital classifications and critical capital levels for FHLBanks; delineating PCA authority over FHLBanks). The 
interim final rule was effective January 30, 2009. Id. at 5595. Public comments were due April 30, 2009. Id. 

235. See ttERA 8 1142, 122 Star. 2730-32. See also 12 C.F.R. 88 1229.2-1229.4 (concerning 
determination of criteria for FHLBank capital classification reclassification by Director). (~. id. 8 1229.12 

(establishing procedures related to capital classification and other actions). 
236. Pub.L. 102-550, Title XIII, Oct. 28, 1992, 106 Star. 3941 (1992) (codified at 12 U.S.C. 88 4501 

et seq.). 
237. See HERA 88 1143-1145,122 Star. 2732-34. See also 12 C.F.R. 88 1229.6-1229.10 (authorizing 

mandatory and discretionary actions applicable to undercapitalized FHLBanks and applicable to significantly 
undercapitalized FttLBanks). Cf id. 8 1229.11 (concerning capital restoration plans). 

238. Pub. L. No. 110-343, tit. I, 88 101-136. 122 Star. 3765~ 3767-3800 (2008) (codified at 5 U.S.C. 

8 5315, 12 U.S.C. 88 461 note, 1715z-23, 1823(c)(11), 1828(a), (c), 5211-5241, 15 U.S.C. 8 1638 note, 
1638(b)(2), 31 U.S.C. 88 301, 3101). 

239. See, e.g., Stephen Joyce, Treasury Official Discusses Implementation Of $700 Billion Program to 

Buy Bad Assets, BNA Banking Daily" (Oct. 7, 2008), available at http://news.bna.com (reporting on efforts of 
Treasury to implement TARP). 

240. Cf Thecla Fabiam Senate Finance Ranking Member Grassley Hammers Paulson on EESA 
Implementation, BNA Banking Daily (Nov. 14, 2008), available at http:iinews.bna.com (criticizing "repeated[] 
change[s] [of] direction" by Treasury and the Fed under EESA). 
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arguably on the basis of its EESA authority.241 The new approach prompted criticism~2 that 

Treasury has failed to require beneficiaries of its funding to use the capital infusions to 

strengthen the weak credit market,z43 Cluelessly, Treasury officials insisted that the Capital 

Purchase Program (CPP), under which Treasury was buying shares of preferred stock in 

selected financial institutions, taking, in most cases, a 5 percent dividend for the first few 

years, with an increase to 9 percent, would be profitable in the long run.z44 More recently, 

congressional concern has grown over the excessive levels of executive compensation at 
institutions benefitting from the CPP.~5 Whether as a result of the intense criticism of its use 

of the TARP or because of its own meandering approach to responding to the financial crisis, 

by mid-November 2008, Treasury was publicly moving away from its plan to buy mortgage- 

related assets; instead, it was reportedly considering other uses for what remained of the 

original $700 billion in TARP funds,z4(~ Coincidentally, on November 14, 2008, the 

Administration reached agreement with congressional leaders to establish a TARP inspector 

general, and congressional leaders appointed three experts to the Congressional Oversight 

Panel, another EESA-mandated watchdog,z47 

241. Cf. R. Christian Bruce & Aaron Lorenzo, Banks Receiving Treasury Investments See New 
Opportunities for Acquisitions, BNA Banking Daily (October 28, 2008), available at http://news.bna.com (dis- 
cussing allocation of $250 billion of EESA funding for capital injections under Treasury Capital Purchase 
Program(CPP)). For discussion of the CPP, see Stephen Joyce & Nora Macaluso, Govermnent Officials Say TARP 
Eligibility May Expand to Additional Types of Firms, BNA Banking Daily (Oct. 29, 2008), available at 
http:/inews.bna.com. 

242. See, e.g., Levin: Treasury Needs Firm Commitment From Banks to Use New Funds for Loans, 

BNA Banking Daily, Oct. 20, 2008, available at http:/!news.bna.com ; Malini Manickavasagam, Pelosi, Reid, 
Other Lawmakers Share Concern Over Banks’ Possible TARP Misuse, BNA Banking Daily (Oct. 30, 2008), 
available at http://news.bna.com. 

243. For contrary studies, arguing that bank lending had increased during the credit crisis, see V. Chari, 
L. Christiano. & P. Kehoe, Facts and Myths about the Credit Crisis (Federal Reserve Bank of Minneapolis 
Working Paper 666, Oct. 2008), available at http:iiwww.minneapolisfed.orgipublications_papers/ 
pub_display.cfm?id=4062; Octavio Marenzi et al., FlawedAssumptions about the Credit Crisis: A Critical Exam- 
ination of US Policymakers (Celent, Dec. 2009) (arguing that U.S. Government responses to credit crisis based 

on assumptions contradicted by government’s own data), available at http://www.celent.com/PressReleases/ 
20081210/CreditCrisis20081212DRAFT.pdf. But see Ethan Cohen-Cole, Burcu Duygan-Bump, Jose Fillat, & Judit 
Montoriol-Gerriga, Minneapolis: Looking Behind the Aggregates:A Reply to "Facts and Myths About the 
Financial Crisis of 2008" (Federal Reserve Bank of Boston Working Paper No. QAU08-5, Nov. 2008) (disputing 

Minneapolis Fed paper), available at http:/!www.bos.frb.org/bankinfo/qau/wp!2OOS/qauOSO5.htm. 
244. The text of prepared remarks on the CPP by Interim Assistant Secretary for Financial Stabilit3, Neel 

Kashkari is available at: http://www.treas.gov/press/releases/hpl314.htm. See also Capital Purchases Will Turn 
a Prq~t For Taxpayers, Treasuty’s Kashkari Says, BNA Banking Daily (Dec. 8~ 2008), available at http:// 

news.bna.com (reporting on Assistant Secretary Kashkari’s remarks). 
245. See Pelosi. Reid Concerned About Excessive CEO Compensation at Banks Getting EESA Funds. 

BNA Banking Daily (Oct. 30, 2008), available at http://news.bna.com (reporting on congressional criticism of CEO 
compensation at EESA-aided firms participating in CPP). 

246. Aaron Lorenzo & R. Christian Bruce, Treasury Pulls Back From TARP Purchase Of Mortgage- 
Related Assets, Paulson Says, BNA Banking Daily (Nov. 13, 2008), available at http://news.bna.com. 

247. R. Christian Bruce, Oversight of TARP Comes Into Focus With Action by White Hoase, Pelosi, 
Reid, BNA Banking Daily (Nov. 17, 2008), available at http:iinews.bna.com. The members of the five-member 
TARP Congressional Oversight Panel are appointed by Speaker of the Hou se (who appointed Richard H. Neiman, 
the N.Y. Superintendent of Banks), the House Republican Leader (Rep. Jeb Hensarling (R-Texas)), the Senate 

Maj ority Leader (ttarvard Law Professor Elizabeth Warren, who serves as chair) and the Senate Republican Leader 
(former Sen. John Sununu) each selecting one member. The fifth member is jointly selected by the Speaker and 
the Majority Leader (Damon Silvers, AFL-CIO associate general counsel). See R. Christian Bruce, McConnell 
Names Sununu to TARP Panel; Thacher, Proffitt Tapped to Advise Treasury, BNA Banking Daily (Dec. 18, 2008) 
(reporting on TARP panel). 





Chapter 2 

Entry Rules 

p. 90: Replace subparagraph (f)(3) with the following: 

(3) OCC evaluation. The OCC evaluates a proposed national bank’s organizing 

group and its business plan or operating plan together. The OCC’s judgment concerning one 

may affect the evaluation of the other. An organizing group and its business plan or operating 

plan must be stronger in markets where economic conditions are marginal or competition is 

intense. 

pp. 90-91: Replace subparagraphs (g)(1)-(2) with the following: 

(1) General. Strong organizing groups generally include diverse business and fin- 

ancial interests and community involvement. An organizing group must have the experience, 

competence, willingness, and ability to be active in directing the proposed national bank’s 

affairs in a safe and sound manner. The bank’s initial board of directors generally is com- 

prised of many, if not all, of the organizers. The business plan or operating plan and other in- 

formation supplied in the application must demonstrate an organizing group’s collective abil- 

ity to establish and operate a successful bank in the economic and competitive conditions of 

the market to be served. Each organizer should be knowledgeable about the business plan or 

operating plan. A poor business plan or operating plan reflects adversely on the organizing 

group’s ability, and the OCC generally denies applications with poor business plans or oper- 

ating plans. 

(2) Management selection. The initial board of directors must select competent sen- 

ior executive officers before the OCC grants final approval. Early selection of executive of- 

ricers, especially the chief executive officer, contributes favorably to the preparation and 

review of [a] business plan or operating plan that is accurate, complete, and appropriate for 

the type of bank proposed and its market, and reflects favorably upon an application. As a 

condition of the charter approval, the OCC retains the right to object to and preclude the 

hiring of any officer, or the appointment or election of any director, for a two-year period 

from the date the bank conunences business. 
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pp. 91-92: Replace paragraph (h)(1) - (h)(3)(i) with the following: 

(h) Business plan or operating plan-- 

(1 ) General. 

(i) Organizers of a proposed national bank shall submit [a] business plan or operat- 

ing plan that adequately addresses the statutory and policy considerations set forth in para- 

graphs (e) and (f)(2) of this section. The plan must reflect sound banking principles and dem- 

onstrate realistic assessments of risk in light of economic and competitive conditions in the 

market to be served. 

(ii) The OCC may offset deficiencies in one factor by strengths in one or more other 

factors. However, deficiencies in some factors, such as unrealistic earnings prospects, may 

have a negative influence on the evaluation of other factors, such as capital adequacy, or may 

be serious enough by themselves to result in denial. The OCC considers inadequacies in [a] 

business plan or operating plan to reflect negatively on the organizing group’s ability to 

operate a successful bank. 

(2) Earnings prospects. The organizing group shall submit pro forma balance sheets 

and income statements as part of the business plan or operating plan. The OCC reviews all 

projections for reasonableness of assumptions and consistency with the business plan or 

operating plan. 

(3) Management. 

(i) The organizing group shall include in the business plan or operating plan infor- 

mation sufficient to permit the OCC to evaluate the overall management ability of the organ- 

izing group. If the organizing group has limited banking experience or connnunity involve- 

ment, the senior executive officers must be able to compensate for such deficiencies. 

p. 92: Replace subparagraph (h)(5)(i)-(ii) with the fi)llowing: 

(i) The business plan or operating plan must indicate the organizing group’s know- 

ledge of and plans for serving the community. The organizing group shall evaluate the bank- 

ing needs of the community, including its consumer, business, nonprofit, and government 

sectors. The business plan or operating plan must demonstrate how the proposed bank re- 

sponds to those needs consistent with the safe and sound operation of the bank. The pro- 

visions of this paragraph may not apply to an application to organize a bank for a special 

purpose. 

(ii) As part of its business plan or operating plan, the organizing group shall submit 

a statement that demonstrates its plans to achieve CRA objectives. 
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p. 92: Replace subparagraphs (h)(6)-(7) with theft)flowing: 

(6) Safety and soundness. The business plan or operating plan must demonstrate that 

the organizing group (and the sponsoring company, if any), is aware of, and understands, 

national banking laws and regulations, and safe and sound banking operations and practices. 

The OCC will deny an application that does not meet these safety and soundness require- 

ments. 

(7) Fiduciary services. The business plan or operating plan must indicate if the pro- 

posed bank intends to offer fiduciary services. The information required by § 5.26 shall be 

filed with the charter application. A separate application is not required. 

p. 92: Replace subparagraph (i)(2) with the following: 

(2) Business plan or operating plan. An organizing group shall file an business plan 

or operating plan that addresses the subjects discussed in paragraph (h) of this section. 

p. 93: Replace subparagraph (i)(5) with the following: 

(5) Activities. 

(i) Before the OCC grants final approval, a proposed national bank must be 

established as a legal entity. A national bank becomes a legal entity after it has filed its 

organization certificate and articles of association with the OCC as required by law. A 

proposed national bank may offer and sell securities prior to OCC preliminary approval of 

the proposed national bank’s charter application, provided that the proposed national bank 

has filed articles of association, an organization certificate, and a completed charter 

application and the bank complies with the OCC’s securities offering regulations, 12 CFR 

part 16. In addition, the organizing group shall elect a board of directors. 

(ii) The proposed bank may not conduct the business of banking until the OCC 

grants final approval. 

(iii) For all capital obtained through a public offering a proposed national bank shall 

use an offering circular that complies with the OCC’s securities offering regulations, 12 CFR 

part 16. 

(iv) A national bank in organization shall raise its capital before it cormnences 

business. Preliminary approval expires if a national bank in organization does not raise the 

required capital within 12 months from the date the OCC grants preliminary approval. 

Approval expires if the national bank does not commence business within 18 months from 

the date the OCC grants preliminary approval. 
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p. 104: Replace line 1 of Note 2.8 with the following: 

Notes and Comments 2.7A. State courts apply similar concepts of standing to 

judicial review of challenges to state chartering and other administrative decisions. See, e.g., 

Pennsylvania Bankers Ass’n v. Pennsylvania Dept. qfiBanking, 956 A.2d 956 (Pa. 2008), in 

which competing banks appealed a decision of the Pennsylvania Secretary of Banking 

dismissing the banks as intervenors in administrative actions in which state-chartered, 

’°group-based" credit unions gave formal notice to the Department of Banking of their intent 

to expand their fields of membership to "geography-based" community credit unions. The 

trial court affirmed the dismissal for lack of standing. On appeal, the state supreme court 

reversed and remanded, holding that dismissal of the banks as intervenors on the ground that 

they failed to show a "direct interest" in the administrative proceeding offended due process. 

2.8. Ultra vires acts. National banks are corporate entities, 
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p.128: Add the following at the end of Note 2.30: 

How much is left of the Tenth Amendment argument as applied to bank regulation after the 

Supreme Court’s decision in the following case? 

Watters v. Wachovia Bank, N.A. 
550 U.S. 1 (2007) 

Justice GINSBURG delivered the opinion of the Court. 

[Wachovia, a national bank, and its state-chartered mortgage company subsidiary 

sued the Michigan Commissioner of Insurance and Financial Services seeking declaratory 

and injunctive relief from state registration and inspection requirements, based on preemption 

of the state law by the NBA and by federal regulations. The Western District of Michigan 

granted summary judgment for the plaintiffs, and the Sixth Circuit affirmed. On certiorari, 

the Supreme Court affirmed, principally on the ground that the NBA and federal regulations 

preempted state regulation ofWachovia’ s mortgage business, whether conducted by the bank 

itself or its operating subsidiary. It also considered, however, whether such federal regulation 

might violate the Tenth Amendment.] 

III 

Watters’ alternative argument, that 12 CFR § 7.4006 violates the Tenth Amendment 

to the Constitution, is unavailing. As we have prex lously explained, [1] f a power is delegated 

to Congress in the Constitution, the Tenth Amendment expressly disclaims any reservation 

of that power to the States." New York v. U1zited States, 505 U.S. 144, 156 (1992). 

Regulation of national bank operations is a prerogative of Congress under the Commerce and 

Necessary and Proper Clauses. See Citizens Bank v. Al@bco, lnc., 539 U.S. 52, 58 (2003) 

(per curiam). The Tenth Amendment, therefore, is not implicated here .... 

Justice THOMAS took no part in the consideration or decision of this case. 

Justice STEVENS, with whom THE CttlEF JUSTICE and Justice SCALIA join, dissenting .... 

VI 

The novelty of today’s holding merits a final comment. Whatever the Court says, this 

is a case about an ad~tfinistrative agency’s power to preempt state laws. I agree with the Court 

that the Tenth Amendment does not preclude the exercise of that power. But the fact that that 

Amendment was included in the Bill of Rights should nevertheless remind the Court that its 

ruling affects the allocation of powers among sovereigns. Indeed, the reasons for adopting 

that Amendment are precisely those that undergird the well-established presumption against 

preemption. 

With rare exception, we have found preemption only when a federal statute 

commanded it, see Cipollone, 505 U.S., at 517, when a conflict between federal and state law 

precluded obedience to both sovereigns, see Florida Lime &Avocado Growers, Inc. v. Paul, 

373 U.S. 132, 142-143 (1963), or when a federal statute so completely occupied a field that 

it left no room for additional state regulation, see Napier v. Atlantic Coast Line R. Co., 272 

U.S. 605, 613 (1926). Ahnost invariably the finding of preemption has been based on this 

Court’s interpretation of statutory language or of regulations plainly authorized by Congress. 

Never before have we endorsed administrative action whose sole purpose was to preempt 

state law rather than to implement a statutory command. 





Chapter 3 

Branch Banking 

p. 169: Add the following new note after note 3.22: 

3.22A. Under the GLBA amendments and implementing regulations, ATM oper- 

ators "who impose[ ] a fee on any consumer for providing host transfer services to such 

consumer" are required "to provide notice ... to the consumer (at the time the service is 

provided) of (i) the fact that a fee is i~nposed by such operator for providing the service; and 

(ii) the amount of any such fee." 15 U.S.C. § 1693b(d)(3)(A). Webster National Bank has 

decided to charge some but not all non-customers a fee, depending, inter alia, on the type of 

transaction, frequency of use and the ho~ne bank of the non-custo~ner. Webster’s notice on 

its ATM states that a fee "may" be charged. Since it is likely that some non-customers will 

be charged, is Webster’s notice inadequate? See Morrissey v. Webster Bank, N.A., 417 

F.Supp.2d 183 (D.Mass. 2006) (rejecting plaintiffs interpretation of statute as requiring 

notice that tee "will" be charged if any non-customer would be charged as "ridiculous" and 

"bordering on the friw~lous"). 
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p. 185: Replace note 3.26 wi#z the following: 

3.26. "Location" of a national e-bank. Where is an e-bank "located" for regulatory 

purposes? Traditional legal analysis of the location of a national bank is not particularly 

helpful. The NBA indicates that a national banks are deemed "citizens of the States in which 

they are respectively located." But where is a national bank "located"? See, e.g., Firstar 

Bank, N.A.v. Faul, 253 F.3d 982 (7th Cir. 2001) (holding that national bank is citizen of 

state of its principal place of business and state listed in organization certificate). Presum- 

ably, the organization certificate of a national e-bank will tell us the listed state, but where 

is its "principal place of business? A conflict in the circuits emerged on this issue. Compare 

Horton v. Bank One, N. A., 387 F.3d 426, 429, 431 (5th Cir. 2004) (holding that, for div- 

ersity purposes, "a national bank is not ’located’ in, and thus [is] not a citizen of, every state 

in which it has a branch"), and Firstar Bank, N.A., supra (looking to principal place of 

business and state listed in organization certificate) with Wachovia Bank v. Schmidt, 388 F.3d 

414, 432 (4th Cir. 2005) (considering national bank to be citizen of both state of main office 

and every state with branch operations), and World Trade Center Properties, LLC v. 

Hartford Fire Ins. Co., 345 E. 3d 154, 161 (2d Cir. 2003) (dictum) (same). In Wachovia Bank 

v. Schmidt, 546 U.S. 303 (2006), the Supreme Court resolved the conflict, indicating that in 

answering the question where a national bank is located-at least for purposes of determining 

diversity jurisdiction-the determinant is the state designated in its articles of association as 

locus of its main office, not every state where it has branch offices. The Court did not address 

the issue of where a national bank’s "principal place of business" is. 
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p. 185: Add the fi)llowing new note after Note 3.27: 

3.27A. e-Banking failures. There have been few failures of stand-alone e-banks, but 

those that have failed raise some serious concerns. Many core e-banks have relatively 

specialized business plans, and may not be good prospects for recovery if the market for their 

particular services fails. In what may be the first significant core e-bank failure, the FDIC 

received no bids in 2002 for the deposits of NextBank, National Association, a failed 

Internet-only bank that had no brick-and-mortar branches. NextBank solicited only certi- 

ficates of deposit of $100,000 or more (jumbo CDs) and had no checking or savings 

accounts. NextBank had total assets of $700 million and total deposits of $554 million, of 

~vhich $29.4 million in 2,075 accounts exceeded the federal deposit insurance limit at the 

time. As a result, the FDIC would be required to pay off the insured amount of deposits, 

leaving a portion of the jumbo CD holders as general creditors of the failed bank. See FDIC 

Approves the Payout of Insured Deposits" of Nextbal~k, National Associatioi~, Phoenia; 

Arizona (PR-16-2002, Feb. 7, 2002), available at http://www.fdic.gov/news/news/press/ 

2002/prl602.html, (FDIC press release discussing disposition of NextBank). In September 

2007, the OTS appointed the FDIC as receiver for NetBank Inc., an online savings associ- 

ation with $2.5 billion in assets, because of NetBank’s unsustainable level of mortgage 

defaults. Office of Thrift Supervision, NetBal~k Alpharetm, GA; Notice of Appointment of 

Receiver, 72 Fed. Reg. 57,100 (2007). NetBank thus became the first significant depository 

institution closed because of burgeoning defaults in sub-primc mortgage loans, a problem that 

had previously occurred only among non-depository mortgage lenders. See Online Bank 

Fails, and Regulators Shut It, N.Y. TIMES, Sept. 29, 3007, at C9 (discussing failure of Net- 

Bank). This time, however, the FDIC was able to arrange the assumption of $1.5 billion of 

NetBank’s insured deposits (out of a total of $2.3 billion in deposits) by ING Bank, an e-bank 

that is a unit of the Dutch financial conglomerate ING Groep. Id. Approximately $109 

million in deposits exceeded the federal deposit insurance limit, and NetBank depositors 

would to that extent, become general creditors in the NetBank receivership. Id. 





Chapter 4 

Control Transactions 

p. 195: Add the following new note after note 4.3: 

4.3A. While the GLBA holding company provisions looked as if they were intended 

to authorize the expansion of bank holding company enterprises into other financial services 

like securities and insurance, in the current financial crisis the GLB A has provided authority 

for investment banking enterprises to transform themselves into bank holding companies. As 

the securities markets were imploding in late 2008, two major investment banks, Goldman 

Sachs and Morgan Stanley, reorganized their operations to convert to bank holding company 

status, with a full service bank as an operating subsidiary. See Stephen Joyce, Last Two 

Investment Banks Receive Charters, Foreshadow Regulator’ Debate, BNA B ANKLNG DAILY 

(Dec. 1,2008), available athttp:llnews.bna.com (discussing approvals of reorganizations and 

conversions by state and federal authorities). Goldman Sachs converted some of its 

operations to full service bank approved by New York State, and Morgan Stanley similarly 

converted some of its operations to a national bank approved by the Compt-roller of the 

Currency. At the same time, each firm sough approval under the BHCA, reorganizing as bank 

holding companies. 
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p. 225: Add the fi)llowing new notes after note 4.33: 

4,33A, Section 606(a) of the Financial Services Regulatory Relief Act of 2006 

(FSRRA), Pub. L. No. 109-351, 120 Stat. 1966, 1981 (2006) (codified at 12 U.S.C. § 

1828(c)(4)), eliminated the requirement in the Bank Merger Act that each federal banking 

agency request a ’°competitive factors" report from the other three agencies as well as from 

the Attorney General. The FSRRA requires only a request to the Attorney General and a copy 

of the request to the FDIC. Do you think that this streamlining was appropriate? Why did the 

former version of § 1828(c)(4) require requests to all three agencies, as well as the Attorney 

General? Are there different reasons under the current legislation for requesting and copying 

the Attorney General and the FDIC respectively? Notice that the Attorney General is still 

subject to the 30-day/10-day alternative deadlines. 12 U.S.C. § 1828(c)(4)(B). 

4,33B, The responsible agency still has the authority to act immediately on the 

application with requesting a report if it finds that that is necessary to prevent the probable 

failure of an insured depository institution inw~lved in the merger. Id. § 1828(c)(4)(C)(i). 

However, FSSRA adds a new exception from requesting reports for cases in which "the 

merger transaction involves solely an insured depository institution and 1 or more of the 

affiliates of such depository institution." ld. § 1828(c)(4)(C)(ii). Why would the act add such 

an exception? 



Chapter 5 

Transactional Rules 

p. 261: In ,~ 1, replace paragraph 1 with the following: 

As a practical matter, state and national banks are both equally and entirely subject 

to state transactional law governing, for example, collection of debts, commercial paper, bank 

deposits, contracts, and the like.1 For national banks, however, there is at least one important 

exception to this rule. 1~ Federal law, primarily that administered by the Office of the Comp- 

troller of the Currency ("OCC"), defines the rights and obligations of national banks as 

corporate entities.2 It is this balance of generally applicable state transactional law and the 

federal corporate law of banks - plus any other federal law that might preempt otherwise 

applicable state law - that defines the framework in ~vhich banks operate. Atteanpts by state 

authority to intrude into the fundamental governance of federally chartered depository 
institutions have generally been held to be constitutionally preempted.3 

1. It has long been recognized, for example, that national banks 

are subject to the laws of the State, and are governed in their daily course of business far 
more by the laws of the State than of the Nation .... It is only when the state law incapaci- 

tates the banks from discharging their duties to the government that it becomes 
unconstitutional. 

Fit’stNat’l Bank v. Kentucky, 76 U.S. (9 Wall.) 353,362 (1870). See also Davis v. Elmira Say. Bank, 161 U.S. 

276, 283 (1896); McClellan v. Chipman, 164 U.S. 347,356-357 (1896). 

1.1. Arguably, another exception is provided by the constitutional doctrine ofpreemptiom under which 
federal law applicable to national banks might replace otherwise generally applicable state transactional law. See 
§ 2.d., infra (discussing fi’deral preemption of state state consumer protection statutes). 

2. See, e.g., 12 U.S.C. § 24 (concerning powers of national banking associations). See also Easton v. 
Iowa, 188 U.S. 220 (1903) (recognizing sole power of Congress to define powers of national banks); Bullard v. 
National Eagle Bank, 85 U.S. 589 (1873); Coon v. Smith, 4 F. Supp. 960 (D. Ill. 1933). 

3. See, e.g., Franklin Nat’l Bank v. New York~ 347 U.S. 373 (1954) (preempting state law governing 
advertisement of accounts in light of national bank powers under 12 U.S.C. § 24); Fideli~.’ Fed. Say. & Loan Ass’n 
v. De la Cuesta, 458 U.S. 141 (1982) (preempting state law governing due-on-sale clauses applicable to savings 

associations). 
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p. 268: bz § 32.1(c)(l), replace line 4 with the~bllowing: 

defined in 12 U.S.C. 37 lc(b)(1) and (e), as implemented by section 223.2(a) of Regulation 

W to the bank’s operating subsidiaries .... 

p. 272: In § 32.2(r), line 3, replace "Income." with "Income .... " 

p. 272: Replace the text of§ 32.2(s)(1)-(3) with the following: 

(t) Standby letter of credit means any letter of credit, or similar arrangement, that 

represents an obligation to the beneficiary on the part of the issuer: 

(1) To repay money borrowed by or advanced to or for the account of the account 

party; 

(2) To make payment on account of any indebtedness undertaken by the account 

party; or 

(3) To make payment on account of any default by the account party in the per- 

formance of an obligation. 

p. 279: bz the last line, replace "action." with "action .... " 
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p.298: Add theft)flowing new material before Note 5.18: 

Notes and Comments 5.17A. There is also a federal statutory provision prohibiting 

usury by federally insured, state-chartered depository institutions. Review 12 U.S.C. § 1831 d, 

and consider the following questions: 

a. Section 85 was intended to keep the "national favorites" competitive with state 

banks. What is the purpose or rationale of § 1831d? (See 12 U.S.C. § 1831d(a).) 

b. What are the usury limits under § 1831d? How do they compare with § 85? 

c. Should a court interpret and apply § 183 ld in accordance with cases interpreting 

and applying § 85? Consider the approach taken by the court in the following excerpt with 

a rather unusual set of facts for a usury case. 

Mamot Feed Lot and Trucking v. Hobson 
539 F.3d 898 (8th Cir. 2008) 

HANSEN, Circuit Judge. 

[Customers and parties who had been sued by a bank filed a class action against the 

bank, its holding company, and its shareholders, directors, officers, and employees, after the 

criminal indictment of the bank’s president for defrauding the bank of nearly $1 million. The 

plaintiffs asserted, inter alia, usury claims under § 183 l d. The district court granted the 

defendants’ motion to dismiss. On appeal, the Eighth Circuit affirmed.] 

I. 

Exchange Bank is a federally-insured, state-chartered bank located in Nebraska. 

[A]pparently (and allegedly) Scott Hobson, as the President of the Bank, misappropriated 

assets of the Bank, misstated the value of collateral on loans, misstated the Bank’s assets on 

its balance sheet, and diverted loan payments made by customers to other accounts .... 

Following Hobson’s indictment on fraud charges, the Appellants filed this action in 

federal court claiming that the Bank Defendants had charged them usurious interest. The 

basis for the usurious interest claim was that "Hobson, without permission, contrary to the 

documents, but with the full approval of Defendant Exchange Bank of Gibbon, et. al. 

deliberately and intentionally misstated or took collateral of Plaintiffs, for his or others [sic] 

benefits, misstated the value of the collateral on the books and records of Defendant 

Exchange Bank, and that all amounts misappropriated, stolen, misstated, diverted, by 

Defendant Scott Hobson shall be deemed excessive interest paid by plaintiff/borrower .... " 

The complaint also alleged that Hobson "routinely, systematically and deliberately over- 

stated the statements of financial condition of said borrower so that the loan could be 

’booked’ as a legitimate asset on the books and records of defendant Exchange Bank," and 

that Hobson "deliberately converted collateral of said Plaintiffs and deliberately diverted 

payments on loans to his own account thereby again misstating the books and records of the 

bank, thereby triggering a default and thereby triggering phoney acceleration clauses and 

attorney’s tees clauses, all of which constitute interest which is excessive."... 

II .... 

The appellants.., claimed that the Bank Defendants’ actions violated 12 U.S.C. § 

183 ld, which, by its explicit terms, [applies] to federally-insured state-chartered banks. See 

Discover Bank, 489 F.3d at 604 (noting that § 1831d "is to state-chartered banks" as the 

National Bank Act "is to national banks"). Section 183 l d allows state-chartered banks to 

charge up to a specified interest rate and explicitly preempts state laws that set lower ceilings. 
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See § 1831d(a). It also provides a civil cause of action for a person who is charged a rate 

higher than that allowed in subsection (a), specifying the remedy of forfeiture of the entire 

interest charged as well as damages in the amount of twice the interest unlawfully paid. § 

1831 d(b). 
The forfeiture and damages remedies of § 1831 d(b) apply to "the taking, receiving, 

reserving, or charging [ofl a greater rate of interest than is allowed by subsection (a)." A 

rather obvious prerequisite to a claim of usurious interest under § 1831d is that the over- 

charge relate to a charge of interest. Regulations interpreting § 85 of the National Bank Act 

define "interest" to "include[ ] any payment compensating a creditor or prospective creditor 

for an extension of credit, making available of a line of credit, or any default or breach by a 
borrower of a condition upon which credit was extended."12 C.F.R. § 7.4001(a)4. 

Appellants pick out tile term "compensating" from the definition of "interest" and 

assert that they state a claim for usurious interest because "the bank was compensated by 

Defendant Hobson’s ... misallocation and theft."... We sincerely doubt that benefitting 

(assuming that the Bank would in some way benefit from Hobson’s alleged action of 

misallocating nearly $1 million from the Bank) from another’s fraudulent activity amounts 

to compensation. In any event, it is not just any "compensation," however broadly construed, 

that meets the definition of interest. The co~npensation nmst relate to the extension of credit. 

The regulation lists examples, including late fees, insufficient funds fees, overlimit fees, 

annual fees, cash advance fees, and membership fees as included within the definition of 

’°interest." § 7.4001(a). Although read broadly, the term ’°interest" is not without limitation. 

The regulation explicitly excludes from the definition of "interest" such fees as appraisal 

fees, credit insurance premiums, finders fees, document or notary fees, or fees charged for 

obtaining a credit report, ld. These tees are surely compensation to the bank, certainly more 

closely tied to the extension of credit than the Appellants’ claim that benefitting from 

fraudulent activity is compensation related to the extension of credit. Yet, such fees, not 

directly tied to the extension of credit, are excluded from the definition of interest to ~vhich 

the federal usury laws apply. See Smiley v. Citibank (S.D.), N.A., 517 U.S. 735,745 (1996) 

(concluding that the regulation’s distinction between charges assigned to specific expenses 

and charges "assessed for simply making the loan" was a rational distinction entitled to 

deference even though "in the broadest sense all payments connected in any way with the 

loan ... can be regarded as compensating the creditor for the extension of credit" (internal 

marks omitted)). It goes without saying that if appraisal fees and credit reporting fees are 

excluded from the term interest, so to() is a claimed benefit from the misallocation and theft 

of collateral and loan payments. See Doe v. Norwest Bank Minn., N.A., 107 F.3d 1297, 1302 

(8th Cir. 1997) ("We have little difficulty concluding that tile Comptroller’s interpretation of 

’interest’ as excluding insurance premiums is reasonable."). The first amended complaint, 

alleging broadly that the Bank Defendants received compensation from Hobson’s fraudulent 

acts, simply fails to state a claim under § 183 ld. The district court properly dismissed this 

claim under Rule 12(b)(6). 

Notes and Comments 5.17B. Mamot Feed Lot relies on Discover Bank v. Vaden, 

489 F.3d 594 (4th Cir. 2007), on the issue of the meaning § 1831 d and its relation to § 85. 

While that interpretive issue remains sound, it should be noted that the Fourth Circuit’s 

decision in Discover Bank was reversed and remanded by tile Supreme Court on other 

4. Courts construe the pm’allel provisions of § 85 and § 1831 d similarly, as § 1831 d was modeled after 

§ 85. See Discover Bank, 489 F.3d at 606. 
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grounds. In Vaden v. Discover Bank, -- U.S. -, S.Ct. --, 2009 WL 578636 (2009), a 

federally insured bank/credit card issuer and the issuer’s collection services affiliate filed suit 

to compel arbitration of state law counterclaims asserted by a credit cardholder against the 

affiliate in its state court action seeking past due charges. The district court ordered 

arbitration, and the cardholder appealed. The Fourth Circuit vacated and remanded, holding 

that the district court had to decide in the first instance whether it had subject matter 

jurisdiction over the petition to compel arbitration. On remand, the district court again 

ordered arbitration, and the cardholder appealed. The Fourth Circuit affirmed, in the decision 

later cited by Mamot Feed Lot. On certiorari, the Supreme Court reversed the Fourth Circuit 

and remanded, holding that (i) a federal court may ’°look through" a petition to compel 

arbitration to determine whether it has jurisdiction over the petition; and, (ii) the district court 

lacked jurisdiction to entertain the petition to compel arbitration. 
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p.315: Add the figllowing new subsection at the end off 2: 

d. Federal Preemption and State Consumer 
Protection Statutes 

As Marquette and Smiley have illustrated, federal usury provisions applicable to na- 

tional banks have the effect of preempting inconsistent state law. Nevertheless, the traditional 

norm is that banking and commercial transactions involving national banks are governed by 

state law, not federal.~ Contemporary state consumer protection statutes may, by their own 

terms, apply to such transactions. Do these statutes come under the traditional norm, or are 

they vulnerable to preemption arguments? In answering this question, consider the following 

case. 

Watters v. Wachovia Bank, N.A. 
550 U.S. 1 (2007) 

Justice GINSBURG delivered the opinion of the Court. 

[Wachovia, a national bank, and its state-chartered mortgage company subsidiary 

sued the Michigan Commissioner of Insurance and Financial Services seeking declaratory 

and injunctive relief from state registration and inspection requirements, based on preemption 

of the state law by the NBA. The Western District of Michigan granted summary judgment 

for the plaintiffs, and the Sixth Circuit affirmed. On certiorari, the Supreme Court affirmed, 

holding, inter alia, that under the NB A Wachovia’s mortgage business-whether conducted 

by the bank itself or through its operating subsidiary-was subject to supervision by the OCC, 

and was not subject to the licensing, reporting, and visitorial regimes of the states in which 

the subsidiary operated.] 

Business activities of national banks are controlled by the National Bank Act (NBA 

or Act), 12 U.S.C. § 1 et seq., and regulations promulgated thereunder by the Office of the 

Comptroller of the Currency (OCC). See §§ 24, 93a, 371(a). As the agency charged by 

Congress with supervision of the NBA, OCC oversees the operations of national banks and 

their interactions with customers. See NationsBank of N. C., N.A. v. Variable Annuity Life 

Ins. Co., 513 U.S. 251,254, 256 (1995). The agency exercises visitorial powers, including 

the authority to audit the bank’s books and records, largely to the exclusion of other 

governmental entities, state or federal. See § 484(a); 12 CFR § 7.4000 (2006) .... 

Respondent Wachovia Bank, a national bank, conducts its real estate lending 

business through Wachovia Mortgage Corporation, a wholly owned, state-chartered entity, 

licensed as an operating subsidiary by OCC. It is uncontested in this suit that Wachovia’s real 

estate business, if conducted by the national bank itself, would be subject to OCC’s 

superintendence, to the exclusion of state registration requirements and visitorial authority. 

The question in dispute is whether the bank’s mortgage lending activities remain outside the 

governance of state licensing and auditing agencies when those activities are conducted, not 

by a division or department of the bank, but by the bank’s operating subsidiary. In accord 

1. See, e.g., § 1, supra (discussing the traditional principle). 
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with the Courts of Appeals that have addressed the issue,1 we hold that Wachovia’s mortgage 

business, whether conducted by the bank itself or through the bank’s operating subsidiary, is 

subject to OCC’s superintendence, and not to the licensing, reporting, and visitorial regimes 

of the several States in which the subsidiary operates. 

I 

Wachovia Bank is a national banking association chartered by OCC. Respondent 

Wachovia Mortgage is a North Carolina corporation that engages in the business of real 

estate lending in the State of Michigan and elsewhere. Michigan’s statutory regime exempts 

banks, both national and state, from state mortgage lending regulation, but requires mortgage 

brokers, lenders, and servicers that are subsidiaries of national banks to register with the 

State’s Office of Insurance and Financial Services (OIFS) and submit to state supervision. 

Mich. Comp. Laws Ann. §§ 445.1656(1), 445.1679(1)(a) (West 2002), 493.52(1), and 

493.53a(d) (West 1998).2 From 1997 until 2003, Wachovia Mortgage was registered with 

OIFS to engage in mortgage lending. As a registrant, Wachovia Mortgage was required, inter 

alia, to pay an annual operating fee, file an annual report, and open its books and records to 

inspection by OIFS examiners. §§ 445.1657, 445. 1658, 445.1671 (West 2002), 493.54, 

493.56a(2), (13) (West 1998). 

Petitioner Linda Watters, the conmaissioner of OIFS, administers the State’s lending 

laws. She exercises "general supervision and control" over registered lenders, and has 

authority to conduct examinations and investigations and to enforce requirements against 

registrants. See §§ 445.1661, 445.1665, 445.1666 (West 2002), 493.58,493.56b, 493.59, 

493.62a (West 1998 and Supp.2005). She also has authority to investigate consumer 

complaints and take enforcement action if she finds that a complaint is not "being adequately 

pursued by the appropriate federal regulatory authority." § 445.1663(2) (West 2002). 

On January l, 2003, Wachovia Mortgage became a wholly owned operating 

subsidiary of Wachovia Bank. Three months later, Wachovia Mortgage advised the State of 

Michigan that it was surrendering its mortgage lending registration. Because it had become 

an operating subsidiary of a national bank, Wachovia Mortgage maintained, Michigan’s 

registration and inspection requirements were preempted. Watters responded with a letter 

advising Wachovia Mortgage that it would no longer be authorized to conduct mortgage 

lending activities in Michigan. 

Wachovia Mortgage and Wachovia Bank filed suit against Watters, in her official 

capacity as commissioner, in the United States District Court for the Western District of 

Michigan. They sought declaratory and injunctive relief prohibiting Watters fi’om enforcing 

Michigan’s registration prescriptions against Wachovia Mortgage, and from interfering with 

OCC’s exclusive visitorial authority. The NBA and regulations promulgated thereunder, they 

urged, vest supervisory authority in OCC and preempt the application of the state-law 

controls at issue. Specifically, Wachovia Mortgage and Wachovia Bank challenged as 

preempted certain provisions of two Michigan statutes-the Mortgage Brokers, Lenders, and 

Services Licensing Act and the Secondary Mortgage Loan Act. The challenged provisions 

(1) require mortgage lenders-including national bank operating subsidiaries but not national 

1. National City Bank of Indiana v. Turnbaugh, 463 F.3d 325 (C.A.4 2006); V~2tchovia Bank, N.A. v. 
Burke, 414 F.3d 305 (C.A.2 2005); 431 F.3d 556 (C.A.6 2005) (case below); Wells Fargo BankN.A.v. Boutris, 

419 F.3d 949 (C.A.9 2005. 
2. Michigan’s law exempts subsidiaries of national banks that maintain a main office or branch office 

in Michigan. Mich. Comp. Laws Ann. § § 445.1652(1 )(b) (West Supp.2006), 445.1675 (m) (West 2002), 493.53a(d) 
(West 1998). Wachovia Bank has no such office in Michigan. 
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banks themselves-to register and pay fees to the State before they may conduct banking 

activities in Michigan, and authorize the commissioner to deny or revoke registrations, §9 

445.1652(1) (West Supp.2006), 445.1656(1)(d) (West 2002), 445.1657(1), 445.1658, 

445.1679(1)(a), 493.52(1) (West 1998), 493.53a(d), 493.54, 493.55(4), 493.56a(2), and 

493.61; (2) require submission of annual financial statements to the commissioner and 

retention of certain documents in a particular format, § 9 445.1657(2) (West 2002), 445.1671, 

493.56a(2) (West 1998); (3) grant the cormnissioner inspection and enforcement authority 

over registrants, 99 445.1661 (West 2002), 493.56b (West Supp.2005); and (4) authorize the 

commissioner to take regulatory or enforcement actions against covered lenders, 9 § 445.1665 

(West 2002), 445.1666, 493.58-59, and 493.62a (West 1998). 

In response, Waiters argued that, because Wachovia Mortgage was not itself a 

national bank, the challenged Michigan controls were applicable and were not preempted. 

She also contended that the Tenth Amendment to the Constitution of the United States 

prohibits OCC’s exclusive superintendence of national bank lending activities conducted 

through operating subsidiaries. 

The District Court granted summary judgment to the banks in relevant part .... 

Invoking the two-step framework of Chew~on U.S.A. Inc. v. Natural Resources Defense 

Council, Inc., 467 U.S. 837 (1984), the court deferred to the Comptroller’s determination that 

an operating subsidiary is subject to state regulation only to the extent that the parent bank 

would be if it performed the same functions[,] citing, e.g., 12 CFR 9§ 5.34(e)(3), 7.4006 

(2004)). The court also rejected Watters’ Tenth Amendment argument .... 

II 

A 

... The Act vested in nationally chartered banks enumerated powers and "all such 

incidental powers as shall be necessary to carry on the business of banking." 12 U.S.C. § 24 

Seventh. To prevent inconsistent or intrusive state regulation from impairing the national 

system, Congress provided: "No national bank shall be subject to any visitorial powers 

except as authorized by Federal law .... " 9 484(a). 

In the years since the NBA’s enactment, we have repeatedly made clear that federal 

control shields national banking from unduly burdensome and duplicative state regulation. 

See, e.g., Beneficial Nat. Bank v. Anderson, 539 U.S. 1, 10 (2003) (national banking system 

protected from "possible unfriendly State legislation" (quoting Tiff’any v. National Bank of 

Mo., 18 Wall. 409, 412 (1874))). Federally chartered banks are subject to state laws of 

general application in their daily business to the extent such laws do not conflict with the 

letter or the general purposes of the NBA. Davis v. Elmira Savings Bank, 161 U.S. 275,290 

(1896). See also [Atherton v. FDIC, 519 U.S. 213, 223 (1997)]. For example, state usury 

laws govern the maximum rate of interest national banks can charge on loans, 12 U.S.C. 9 

85, contracts made by national banks "are governed and construed by State laws," National 

Bank v. Commonwealth, 9 Wall. 353, 362 (1870), and national banks’ "acquisition and 

transfer of property [are] based on State law," ibid. However, "the States can exercise no 

control over [national banks], nor in any wise affect their operation, except in so far as 

Congress may see proper to permit. Any thing beyond this is an abuse, because it is the 

usurpation of power which a single State cannot give." Farmers’ and Mechanics’ Nat. Bank 

v. Dearing, 91 U.S. 29, 34 (1875) (internal quotation marks omitted). 

We have "interpret[ed] grants of both enumerated and incidental’powers’ to national 

banks as grants of authority not normally limited by, but rather ordinarily pre-empting, 

contrary state law." Barnett Bank of Marion Cry., N.A.v. Nelson, 517 U.S. 25, 32 (1996). 

See also Franklin Nat. Bank of Franklin Square v. New York, 347 U.S. 373,375-379 (1954). 
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States are permitted to regulate the activities of national banks where doing so does not 

prevent or significantly interfere with the national bank’s or the national bank regulator’s 

exercise of its powers. But when state prescriptions significantly impair the exercise of 

authority, enumerated or incidental under the NBA, the State’s regulations must give way. 

Barnett Balzk, 517 U.S., at 32-34 (federal law permitting national banks to sell insurance in 

small towns preempted state statute prohibiting banks from selling most types of insurance); 

Franklin Nat. Bank, 347 U.S., at 377-379 (local restrictions preempted because they 

burdened exercise of national banks’ incidental power to advertise). 

The NBA authorizes national banks to engage in mortgage lending, subject to OCC 

regulation. [The Court quotes 12 U.S.C. § 371(a).] 

Beyond genuine dispute, state law may not significantly burden a national bank’s 

own exercise of its real estate lending power, just as it may not curtail or hinder a national 

bank’s efficient exercise of any other power, incidental or enumerated under the NBA. See 

Barnett Bank, 517 U.S., at 33-34; Franklin, 347 U.S., at 375-379. See also 12 CFR § 

34.4(a)(1) (2006) (identit)~ing preempted state controls on mortgage lending, including 

licensing and registration). In pm’ticular, real estate lending, when conducted by a national 

bank, is immune from state visitorial control: The NBA specifically vests exclusive authority 

to examine and inspect in OCC. 12 U.S.C. § 484(a) ("No national bank shall be subject to 

any visitorial powers except as authorized by Federal law."). 

Harmoniously, the Michigan provisions at issue exempt national banks from 

coverage. Mich. Comp. Laws Ann. § 445.1675(a) (West 2002). This is not simply a matter 

of the Michigan Legislature’s grace .... For, as the parties recognize, the NBA would have 

preemptive force, i.e., it would spare a national bank from state controls of the kind here 

involved .... State laws that conditioned national banks’ real estate lending on registration 

with the State, and subjected such lending to the State’s investigative and enforcemcnt 

machinery would surely interfere with the banks’ federally authorized business: National 

banks would be subject to registration, inspection, and enforcement regimes imposed not just 

by Michigan, but by all States in which the banks operate.6 Diverse and duplicative 

superintendence of national banks’ engagement in the business of banldng, we observed over 

a century ago, is precisely ~vhat the NBA was designed to prevent: "Th[e] legislation has in 

view the erection of a system extending throughout the country, and independent, so far as 

powers conferred are concerned, of state legislation which, if permitted to be applicable, 

might impose limitations and restrictions as various and as numerous as the States." Easton 

v. Iowa, 188 U.S. 220, 229 (1903). Congress did not intend, we explained, "to leave the field 

open for the States to attempt to promote the welfare and stability of national banks by direct 

legislation .... [C]onfusion would necessarily result from control possessed and exercised by 

two independent authorities." ld., at 231-232. 

Recognizing the burdens and undue duplication state controls could produce, 

Congress included in the NBA an express command: "No national bank shall be subject to 

any visitorial powers except as authorized by Federal law .... " 12 U.S.C. § 484(a) .... 

"Visitation," we have explained "is the act of a superior or superintending officer, who visits 

a corporation to examine into its manner of conducting business, and enforce an observance 

of its laws and regulations." Guthrie v. Harkness, 199 U.S. 148, 158 (1905) (internal 

6. See 69 Fed.Reg. 1908 (2004) ("The application of multiple, often unpredictable, different state or 

local restrictions and requirements prevents [national banks] fi’om operating in the manner authorized under Federal 
law, is costly and burdensome, interferes with their ability to plan their business and manage their risks, and 
subjects them to uncertain liabilities and potential exposure."). 
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quotation marks omitted). See also 12 CFR § 7.4000(a)(2) (2006) (defining ~°visitorial" 

power as ~(i) [e]xamination of a bank; (ii) [i]nspection of a bank’s books and records; (iii) 

[r]egulation and supervision of activities authorized or permitted pursuant to federal banking 

law; and (iv)[e]nforcing compliance with any applicable federal or state laws concerning 

those activities"). Michigan, therefore, cannot confer on its co~mnissioner examination and 

enforcement authority over mortgage lending, or any other banking business done by national 
banks.7 

B 

While conceding that Michigan’s licensing, registration, and inspection requirements 

cannot be applied to national banks .... Watters argues that the State’s regulatory regime 

survives preemption with respect to national banks’ operating subsidiaries. Because such 

subsidiaries are separately chartered under some State’s law, Watters characterizes them 

simply as "affiliates" of national banks, and contends that even though they are subject to 

OCC’s superintendence, they are also subject to multistate control .... We disagree¯ 

Since 1966, OCC has recognized the ~°incidental" authority of national banks under 

§ 24 Seventh to do business through operating subsidiaries. See 31 Fed.Reg. 11459-11460 

(1966); 12 CFR § 5.34(e)(1) (2006) (~A national bank may conduct in an operating 

subsidiary activities that are permissible for a national bank to engage in directly either as 

part of, or incidental to, the business of banking...."). That authority is uncontested by 

Michigan’s commissioner .... OCC licenses and oversees national bank operating 

subsidiaries just as it does national banks. § 5.34(e)(3) (~°An operating subsidiary conducts 

activities authorized under this section pursuant to the same authorization, terms and 
~ 8 conditions that apply to the conduct of such activities by its parent national bank. ’); United 

States Office of the Comptroller of the Currency, Related Organizations: Comptroller’s 

Handbook 53 (Aug.2004) (hereinafter Comptroller’s Handbook) ("Operating subsidiaries are 

subject to the same supervision and regulation as the parent bank, except where otherwise 

provided by law or OCC regulation."). 

¯ . . For supervisory purposes, OCC treats national banks and their operating 

7. Ours is indeed a "dual banking system."... But it is a system that has never permitted States to 
license, inspect, and supervise national banks as they do state banks. The dissent repeatedly refers to the policy of 
"competitive equality" featured in FirstNat. Bank in Plant City v. Dickinson, 396 U.S. 122, 131 (1969) .... Those 
words, however, should not be ripped from their context. Plant City involved the McFadden Act (Branch Banks), 
44 Star. 1228, 12 U.S.C. § 36, in which Congress expressly authorized national banks to establish branches "only 
when, where, and how state law would authorize a state bank to establish and operate such [branches]." 396 U.S., 

at 130. See also id., at 131 ("[W]hile Congress has absolute authority over national banks, the [McFadden Act] has 
incorporated by reference the limitations which state law places on branch banking activities by state banks. 

Congress has deliberately settled upon a policy intended to foster competitive equality .... [The] Act reflects the 
congressional concern that neither system ha[s] advantages over the other in the use of branch banking." (quoting 
First Nat. Bank of Logan v. Walker Bank & Trust Co., 385 U.S. 252, 261 (1966))). "[W]here Congress has not 

expressly conditioned the grant of ’power’ upon a grant of state permission, the Court has ordinarily found that no 
such condition applies." Barnett Bank ofMarion Cty., N.A.v. Nelson, 517 U.S. 25, 34 (1996). The NBA provisions 
before us, unlike the McFadden Act, do not condition the exercise of power by national banks on state allowance 
of similar exercises by state banks .... 

8. The regulation further provides: 

"If, upon examination, the OCC detemaines that the operating ~ubsidiary is operating in violation of law, 

regulation, or written condition, or in an unsafe or unsound manner or otherwise threatens the safety or 

~oundne~ of the bank, the OCC will direct the bank or operating subsidiary to take appropriate remedial 

action, which may include requiring the bank to divest or liqdidate the operating subsidial3,, or discontinue 

specified activities." 12 CFR § 5.34(e)(3) (2006). 
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subsidiaries as a single economic enterprise .... OCC oversees both entities by reference to 

"business line," applying the same controls whether banking "activities are conducted 

directly or through an operating subsidiary.".. 

As earlier noted, Watters does not contest the authority of national banks to do 

business through operating subsidiaries. Nor does she dispute OCC’s authority to supervise 

and regulate operating subsidiaries in the same manner as national banks. Still, Watters seeks 

to impose state regulation on operating subsidiaries over and above regulation undertaken 

by OCC. But just as duplicative state examination, supervision, and regulation would 

significantly burden mortgage lending when engaged in by national banks .... so too would 

those state controls interfere with that same activity when engaged in by an operating 

subsidiary. 

We have never held that the preemptive reach of the NBA extends only to a national 

bank itself. Rather, in analyzing whether state law hampers the federally permitted activities 

of a national bank, we have focused on the exercise of a national bank’s powers, not on its 

corporate structure. See, e.g., Barnett Bank, 517 U.S., at 32. And we have treated operating 

subsidiaries as equivalent to national banks with respect to powers exercised under federal 

law (except where federal law provides otherwise) .... See also Clarke v. Securities bzdust~ 

Assn., 479 U.S. 388 (1987) (national banks, acting through operating subsidiaries, have 

power to offer discount brokerage services).11 

Security against significant interference by state regulators is a characteristic 

condition of the "business of banking" conducted by national banks, and mortgage lending 

is one aspect of that business. See, e.g., 12 U.S.C. § 484(a); 12 CFR § 34.4(a)(1) (2006).. 

. . That security should adhere whether the business is conducted by the bank itself or is 

assigned to an operating subsidiary licensed by OCC whose authority to carry on the business 

coincides completely with that of the bank¯ See Wells Fargo Bank, N.A.v. Boutris, 419 F.3d 

949, 960 (C.A.9 2005) (determination whether to conduct business through operating 

subsidiaries or through subdivisions is "essentially one of internal organization"). 

Watters contends that if Congress meant to deny States visitorial powers over 

operating subsidiaries, it would have written § 484(a)’s ban on state inspection to apply not 

only to national banks but also to their affiliates. She points out that § 481, which authorizes 

OCC to examine "affiliates" of national banks, does not speak to state visitorial powers. This 

argument fails for two reasons. First, one cannot ascribe any intention regarding operating 

subsidiaries to the 1864 Congress that enacted §§ 481 and 484, or the 1933 Congress that 

added the provisions on examining affiliates to § 481 and the definition of "affiliate" to § 

221a. That is so because operating subsidiaries were not authorized until 1966 .... Over the 

10. For example, "for purposes of applying statutory or regulatory limits, such as lending limits or 
dividend restrictions," e.g., 12 U.S.C. §§ 56, 60, 84, 371d, "[t]he results of operations of operating subsidiaries 
are consolidated with those of its parent." Comptroller’s Handbook 64. Likewise, for accounting and regulatory 
reporting purposes, an operating subsidiary is treated as part of the member bank; assets and liabilities of the two 
entities are combined. See 12 CFR §§ 5.34(e)(4)(i), 223.3(w) (2006). OCC treats financial subsidiaries differently. 
A national bank may not consolidate the assets and liabilities of a financial subsidiary with those of the bank. 
Comptroller’s Handbook 64. It cannot be fairly maintained "that the transfer in 2003 of [Wachovia Mortgage’s] 
ownership from the holding company to the Bank" resulted in no relevant changes to the company’s business... 
¯ On becoming Wachovia’s operating subsidiary, Wachovia Mortgage became subject to the same terms and 
conditions as national banks, including the full supervisory authority of OCC. This change exposed the company 
to significantly more federal oversight than it experienced as a state nondepository institution. 

11. Cf. Marquette Nat. Bank of Minneapolis v. First of Omaha Service Corp., 439 U.S. 299.308, and 
n. 24 (1978) (holding that national bank may charge home State’s interest rate, regardless of more restrictive usury 
laws in borrower’s State, but declining to consider operating subsidiaries). 
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past four decades, during which operating subsidiaries have emerged as important 

instrumentalities of national banks, Congress and OCC have indicated no doubt that such 

subsidiaries are ’°subject to the same terms and conditions" as national banks themselves. 

Second, Watters ignores the distinctions Congress recognized among "affiliates." 

The NBA broadly defines the term "affiliate" to include "any corporation" controlled by a 

national bank, including a subsidiary. See 12 U.S.C. § 221a(b). An operating subsidiary is 

therefore one type of "affiliate." But unlike affiliates that may engage in functions not 

authorized by the NBA, e.g., financial subsidiaries, an operating subsidiary is tightly tied to 

its parent by the specification that it may engage only in "the business of banking" as 

authorized by the Act. § 24a(g)(3)(A); 12 CFR § 5.34(e)(1) (2006) .... 

C 

Recognizing the necessary consequence of national banks’ authority to engage in 

mortgage lending through an operating subsidiary "subject to the same terms and conditions 

that govern the conduct of such activities by national banks," 12 U.S.C. § 24a(g)(3)(A), see 

also § 24 Seventh, OCC promulgated 12 CFR § 7.4006 (2006): ’°Unless otherwise provided 

by Federal law or OCC regulation, State laws apply to national bank operating subsidiaries 

to the same extent that those laws apply to the parent national bank." See Investment 

Securities; Bank Activities & Operations; Leasing, 66 Fed.Reg. 34784, 34788 (2001). 

Watters disputes the authority of OCC to promulgate this regulation and contends that, 

because preemption is a legal question for determination by courts, § 7.4006 should attract 

no deference .... This argument is beside tile point, for under our interpretation of the 

statute, the level of deference owed to the regulation is an academic question. Section 7.4006 

merely clarifies and confirms what the NBA already conveys: A national bank has the power 

to engage in real estate lending through an operating subsidiary, subject to tile same terms 

and conditions that govern the national bank itself: that power cannot be significantly 

impaired or impeded by state law. See, e.g., Barnett Bank, 517 U.S., at 33-34; 12 U.S.C. §§ 

24 Seventh, 24a(g)(3)(A), 371.~3 

The NBA is thus properly read by OCC to protect from state hindrance a national 

bank’s engagement in the "business of banking" whether conducted by the bank itself or by 

an operating subsidiary, empowered to do only what tile bank itself could do .... Tile 

authority to engage in the business of mortgage lending comes from the NBA, § 371, as does 

the authority to conduct business through an operating subsidiary. See §§ 24 Seventh, 

24a(g)(3)(A). That Act vests visitorial oversight in OCC, not state regulators. § 484(a). State 

law (in this case, North Carolina law), all agree, governs incorporation-related issues, such 

as the formation, dissolution, and internal governance of operating subsidiaries.14 And the 

laws of the States in which national banks or their affiliates are located govern matters tile 

NBA does not address .... But state regulators cannot interfere with the "business of 

banking" by subjecting national banks or their OCC-licensed operating subsidiaries to 

multiple audits and surveillance under rival oversight regimes .... 

Justice THOMAS took no part in the consideration or decision of this case. 

13. Because we hold that the NBA itself-independent of OCC’s regulation-preempts the application of 
the pertinent Michigan laws to national bank operating subsidiaries, we need not consider the dissent’s lengthy 
discourse on the dangers of vesting preemptive authority in administrative agencies .... 

14. Watters does not assert that Wachovia Mortgage is out of compliance with any North Carolina law 
governing its corporate stares. 
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Justice STEVENS, with whom THE CHIEF JUSTICE and Justice SCALIA join, dissenting. 

Congress has enacted no legislation immunizing national bank subsidiaries from 

compliance with nondiscriminatory state laws regulating the business activities of mortgage 

brokers and lenders. Nor has it authorized an executive agency to preempt such state laws 

~vhenever it concludes that they interfere with national bank activities. Notwithstanding the 

absence of relevant statutory authority, today the Court endorses an agency’s incon’ect 

determination that the laws of a sovereign State must yield to federal power. The significant 

impact of the Court’s decision on the federal-state balance and the dual banking system makes 

it appropriate to set forth in full the reasons for my dissent .... 

II 

Although the dual banking system has remained intact, Congress has radically 

tran sformed the national bank system fi’om its Civil War antecedent and brought considerably 

more federal authority to bear on state-chartered institutions. Yet despite all the changes 

Congress has made to the national bank system, and despite its exercise of federal power over 

state banks, it has never preempted state laws like those at issue in this case. 

Most significantly, in 1913 Congress established the Federal Reserve System to 

oversee federal monetary policy through its influence over the availability of credit. Federal 

Reserve Act §§ 2, 9, 38 Star. 252, 259. The Act required national banks and permitted state 

banks to become Federal Reserve member banks, and subjected all member banks to Federal 

Reserve regulations and oversight, lbid. Also of signal importance, after the banking system 

collapsed during the Great Depression, Congress required all member banks to obtain deposit 

insurance from the newly established Federal Deposit Insurance Corporation. Banking Act 

of 1933 (or Glass-Steagall Act), § 8, 48 Stat¯ 168; see also Banking Act of 1935, 49 Stat. 

684. Although both of these steps meant that many state banks were subjected to significant 

federal regulation, "the state banking system continued along with the [national] banking 

system, with no attempt to exercise preemptive federal regulatory authority over the activities 

of the existing state banks." M. Malloy, Banking and Financial Services Law 48 (2d 

ed.2005). 

In addition to these systemic overhauls, Congress has over time modified the powers 

of national banks. The changes are too various to recount in detail, but two are of particular 

importance to this case. First, Congress has gradually relaxed its prohibition on mortgage 

lending by national banks .... While these changes have enabled national banks to engage 

in more evenhanded competition with state banks, they certainly reflect no purpose to give 

them any competitive advantage.9 

Second, Congress has over the years both curtailed and expanded the ability of 

national banks to affiliate with other companies. In the early part of the century, banks 

routinely engaged in investment activities and affiliated with companies that did the same. 

A scant two years later, Congress forbade national banks from owning the shares 

of any company because of a similar fear that such ownership could undermine the safety and 

soundness of national banks .... That provision remains on the books today¯ See 12 U.S.C. 

§ 24 Seventh¯ 

9. It is noteworthy that the principal cases that the Court cites to support its conclusion that the federal 

statute itself preempts the Michigan laws were decided years before Congress authorized national banks to engage 
in mortgage lending and years before the Office of the Comptroller of the Currency (OCC) authorized their use of 
operating subsidiaries .... 
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These congressional resn’ictions did not forbid all affiliations, however, and national 

banks began experinaenting with new corporate forms. One of those forms involved the 

national bank ownership of "operating subsidiaries." In 1966, the Comptroller of the 

Currency took the position "that a national bank may acquire and hold the controlling stock 

interest in a subsidiary operations corporation" so long as that corporation’s "functions or 

activities ... are limited to one or several of the functions or activities that a national bank is 

authorized to carry on." 31 Fed.Reg. 11459 (1966). The Comptroller declined to read the 

categorical prohibition on national bank ownership of stock to foreclose bank ownership of 

operating subsidiaries, finding authority for this aggressive interpretation of national bank 

authority in the "incidental powers" provision of 12 U.S.C. § 24 Seventh. See 31 Fed.Reg. 

11460. 

Ill 

It is familiar learning that "[t]he purpose of Congress is the ultimate touchstone of 

pre-emption analysis." Cipollone v. Liggett Group, bzc., 505 U.S. 504, 516 (1992) (internal 

quotation marks omitted). In divining that congressional purpose, I would have hoped that 

the Court would hew both to the NBA’s text and to the basic rule, central to our federal 

system, that "[i]n all pre-emption cases ... we ’start with the assumption that the historic 

police powers of the States were not to be superseded by the Federal Act unless that was the 

clear and manifest purpose of Congress.’ "Medtronic, bzc. v. Lohr, 518 U.S. 470, 485 (1996) 

(quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218,230 (1947)). Had it done so, it could 

have avoided the untenable conclusion that Congress meant the NBA to preempt the state 

laws at issue here. 

The NBA in fact evinces quite the opposite congressional purpose. It provides in 

12 U.S.C. § 484(a) that "[n]o national bank shall be subject to any visitorial powers except 

as authorized by Federal law." Although this exemption from state visitorial authority has 

been in place for more than 140 years .... it is significant that Congress has never extended 

12 U.S.C. § 484(a)’s preemptive blanket to cover national bank subsidiaries .... 

In nay view, the most pressing questions in this case are whether Congress has 

delegated to the Comptroller of the Currency the authority to preempt the laws of a sovereign 

State as they apply to operating subsidiaries, and if so, whether that authority was properly 

exercised here. See 12 CFR § 7.4006 (2006) ("State laws apply to national bank operating 

subsidiaries to the same extent that those laws apply to the parent national bank"). Without 

directly answering either question, the Court concludes that preemption is the "necessary 

consequence" of various congressional statutes .... Because I read those statutes differently, 

I must consider (as did the four Circuits to have addressed this issue) whether an administra- 

tive agency can assume the power to displace the duly enacted laws of a state legislature. 

Notes and Comments g.14A. The OCC and the OTS adopted policies targeting 

state transactional and consumer protection laws that affect national bank and federal savings 

association operations. Do you think such policies go too far? At a September 2005 meeting 

of the American Bankers Association, the FDIC Chairman criticized the OCC initiative to 

assert preemptive powers as a symptom of the problem threatening the viability of the dual 

banking system. See Richard Cowden, Powell Says Falling State Bank Asset Share 

Highlights Inequities in Dual Banking System, BNA BANKING DAILY (Sept. 27, 2005), 

available at http://pubs.bna.com/ip/BNA/bbd.nsf/is/AOB 1M9Z5H3 (reporting on speech). 

For a vigorous critiques of OCC preemption policies, see Fisher, Toward a Basal Tenth 

Amendment: A Riposte to National Bank Preemption of State Consumer Protection Laws, 
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29 HARV. J.L. & PUB. POI2Y 981 (2006); Arthur E. Wilmarth, Jr., The OCC’s Preemption 

Rules Exceed the Agency’s Authority and Present a Serious Threat to the Dual Banking 

System and Consumer Protection, 23 Ann. Rev. Banking & Fin. L. 225 (2004). What is the 

attitude of the majority in Watters towards this threat to the viability of the dual banking 

system? What is attitude of the dissent? 

~.14B. Do you think that Watters threatens the dual banking system? The dissent 

repeatedly emphasized the "dual banking system" as an important feature of the structure of 

U.S. banldng. Does this feature seem to favor or disfavor aggressive preemption of state law 

as applied to national banks and their affiliates’? Does it survive Watters? 

g.14C. What was "unduly burdensome and duplicative" about the state regulation 

involved in this case’? Is it at all significant, as the dissent re[eatedly stressed, that the state 

law was "nondiscriminatory"? 

g.14D. What is it that is preempting the Michigan mortgage lending statute- federal 

statutes or federal regulations? Does it matter which? 

g.14E. In note 13 to its opinion, supra, the majority insists that, because it holds that 

the NBA itself preempts the application of Michigan law to national bank operating subsid- 

iaries, it does not need to consider "the dissent’s lengthy discourse on the dangers of vesting 

preemptive authority in administrative agencies." Does this mean that the majority takes no 

position on that preemptive authority as applied to the facts of the case? What are the dan- 

gers, if any, of this purported authority? (.~i Ann Graham, Searchingfi)r Chevron in Muddy 

Watters: The Roberts Court and Judicial Review of Agency Regulations, 60 Admin. L.Rev. 

229 (2008) (exploring the absence of judicial deference analysis in Watters). 

g.14F. Not surprisingly, the aggressive preemption initiative endorsed by Watters 

continued apace. See, e.g., State Farm Bank v. Reardon, 539 F.3d 336 (6th Cir. 2008) 

(holding that OTS preemption regulation, 12 C.F.R. § 560.2, preempted application of Ohio 

Mortgage Broker Act to federal savings association independent contractor agent). At a 

broader level, however, in May 2009 President Obama signed a Memorandum directed to 

the heads of executive departments and agencies stating "the general policy of [his] Admin- 

istration that preemption of State law by executive departments and agencies should be 

undertaken only with full consideration of the legitimate prerogatives of the States and with 

a sufficient legal basis for preemption." Presidential Memorandum: Preemption, 74 Fed. 

Reg. 24,693 (May 20, 2009).By its own terms, the Memorandum does not revoke any rules 

or policies, including the current OCC and OTS preemption policies. Furthermore, the 

Memorandum states that it "is not intended to, and does not, create any right or benefit, 

substantive or procedural, enforceable at law or in equity by any party against the United 

States, its departments, agencies, or entities, its officers, employees, or agents, or any other 

person, and does not give any party grounds to challenge the validity of an agency action. 

Any repeal of preemptive actions that the OCC or OTS have taken will have to come from 

the agencies themselves." Id. There has been some speculation that state officials and 

consumer advocates might use the Memorandum as an argumentative basis for lobbying 

federal financial services agencies to roll back the preemption initiative. See David L. Beam, 

Obama Order on Preemption Could Expose Banks to State Regulation, BNA BANKLXG 

DALLY (May 29, 2009), available at http://news.bna.com ("state officials, consumer ad- 

vocates, and other preemption critics will no doubt encourage the agencies to scale back their 

preemption regulations"). Beam’s view, however, is that the Memorandum does not "require 

either the OCC or the OTS to repeal or reverse any preemptive actions they have taken in the 

past." Id. 

g.14G. Mortgage lending has been experiencing a serious downturn in the wake of 
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the subprime mortgage crisis - the near-collapse of the mortgage market linked to an 

aggressive policy of lending to relatively uncreditworthy home owners and buyers. Is there 

a connection between the subprime mortgage crisis and federal preemption of state consumer 

protection laws applicable to mortgage lending? In responding to this question, consider the 

following excerpt. 

Malloy, The Subprime Mortgage Crisis and Bank Regulation 
27 Banking & Fin,Services Pol’y Rep. 1 (2008) 

The financial crisis that has erupted around the growing failures in the subprime 

mortgage market~ has already gone through the typical initial stages that usually greet such 

a crisis in the United States- denial, bargaining, capitulation, and forgetfulness. Both the Fed 

and the Congress seem genuinely engaged in trying to determine the appropriate shape of the 

bailout for market participants and even, perhaps, to create some relief for mortgagors at the 

retail level. What seems missing, unfortunately, is any realistic attempt to reevaluate and 

reform the structural anomalies that have contributed to the problem. There is every reason 

to believe that when the current crisis bottoms out and relief has been bestowed on whomever 

the Congress has decided to rescue, the structural flaws that helped to precipitate the crisis 

in the first place will persist. 

At the heart of the problem of dealing with the crisis is a problem of perspective. 

It is tempting to think about the crisis in terms of specific manifestations - the wave of 

foreclosures affecting individual homeowners, the effects on lenders and the mortgage market 

as well as credit markets generally, the meltdown of securitized mortgage portfolios held by 

institutional investors - and to treat those manifestations separately. Yet the subprime 

mortgage crisis is systemic, and understanding it requires an appreciation of the system that 

developed around the subprime mortgage business to sustain its funding and dramatic 

expansion. This system may be illustrated in simple terms by Figure 1, infra. 

This market involves an "origination-to-distribution" model of debt securitization, 

a mark-to-market system, believed to be a more robust way of spreading risk than the more 

conservative investment analysis of the 1960s. While the subprime mortgage market emerged 

as a result of aggressive marketing by non-bank lenders such as "lightly regulated" mortgage 

finance companies (MFCs)2 to less credit-worthy borrowers, larger depository institutions 

responded to the increased MFC market share by began easing credit standards, often 

through state-chartered MFC subsidiaries. Lenders of all types vigorously sold these loan 

products to subprime mortgagors, and then packaged the portfolios of mortgages into such 

securitized products as collateralized debt obligations (CDOs) that were analyzed and rated 

by credit rating agencies and marketed to institutional investors by investments banks. 

Securitization of these portfolios ameliorated lending risk, and the net proceeds of CDO 

placements provided lenders with funding to expand the subprime mortgage market itself. 

The cycle continued to operate, expanding as it drew more investors into the system and 

1. Fox" background on the subprime mortgage crisis and a discussion of the initial congressionalreaction 
to the Administration’ s proposed responses, see Richm’d Cowden, Banking PanelMembers Show Impatience With 
WhiteIIouse’sMortgage Rescue Moves, BNABANKEqG DAILY (Feb. 1, 2008)~ available at http://pubs.bna.condip/ 
bna/bbd.nsf/eh/AOB 5U2B5 B 8. 

2. Thecla Fabi an, Regulato*.~’ Lapses Spurred Crisis, Bait" Says; R@rm Effort Shoald Restore Common 

Sense, BNA BANKING DAII~Y (Feb. 25, 2008), available at http:/ipubs.bna.comJipibna/bbd.nsfiehiAOB6B5J7X3 
(quoting FDIC Chairman Sheila Bair). 
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encouraged ever-increasing competition for subprime products and programs. When the 

cycle eventually wobbled- as the inherent counterparty risk manifested itself in the inability 

of the mortgagors to sustain markedly increasing levels of indebtedness - the system began 

to break down as the value of the CDO portfolios dramatically contracted. 

H:rre Buyers 
(Mortgagors) 

Bar~s and 
I nvestrrert 

Otker Leders 
Barks 

Institutional 
Investors 

Figure 1: Subprime Mortgage Market 

The results of this systemic breakdown have been dramatic. CDOs have been the 

source of significant losses across the U.S. banking sector. In November 2008, for example, 

Citibank announced losses of $8 billion to $11 billion on its sub-prime investments.3 The 

recent losses have been so striking that the Chair of the Basel Cormnittee on Banking 

Supervision at the Bank for International Settlements4 has suggested that the newly revised 

3. See, e.g., Daniel Pruzin, Subprime Crisis Signals Needjbr More "Work On Capital Accord, Basel 

Panel ttead Says, BNA B_~qKING DALLY (Mar. 6, 2008), available at http:]/pubs.bna.com]ip/ 
bna/bbd.nsf/eh/AOB6D7YOT7 (reporting on Citibank experience). 

4. On the role of the Basel Committee, particularly in the establishment of international capital adequacy 
standards, see 3 MICHAEL P. MALLOY, BANKING LAW AND REGULATION § 12.2.3.1 (Aspen Publishers, 1994 & 
Cum. Supp.). 
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capital adequacy rules5 may have to be reevaluated in light of the risk frolll CDO downgrad- 

ing.6 There is serious question "whether the capital charges for these types of exposures are 

calibrated appropriately in relation to their risks and complexity.’’7 Quite simply, the crisis 

precipitated by the contraction of CDO values was unanticipated. As the Basel Chair 

observed, "when [CDO portfolios] start experiencing losses, these can build very rapidly, 

producing a real cliff effect .... This explains the unprecedented downgrades we have seen 

on triple-A super senior tranches, which exceed anything we have seen in traditional 

corporate bonds.’’8 

Denial 

Faced with the downturn in the housing market, the view of the Administration and 

the regulators was to deny that this was a crisis. Rather, it was a temporary pause, or a 

slowdown. Indeed, as late as April 2008, Federal Reserve chairman Ben Bernanke was still 

touting the joys of the CDO market. At worst, he acknowledged that the risk management 

capacity of debt securitization "proved to be much less extensive than many believed.’’9 

Although the subprime mortgage market had emphatically broken down at virtually every 

stage - mortgage lending, underwriting, credit rating, investor due diligence - the Chairman 

blithely proclaimed that, "[t]hese problems notwithstanding, the originate-to-distribute model 

has proven effective in the past and with adequate repairs, could be so in the future.’’~° In 

March 2008 hearings, members of the Senate Banking Colnmittee excoriated the federal 

regulators for failing to anticipate the risks involved in the burgeoning CDO market.11 Yet, 

even after the crisis had begun to untold, the Administration and the regulators had seemed 

reluctant to acknowledge that the subprime crisis was a regulatory issue. 

Instead, an administration-backed "HOPE NOW Alliance," formed in October 2007 

by a wide group of lenders, loan servicing firms, and institutional investors focused on aiding 

subprime bon’owers through loan modifications or repayment plans. By late January 2008, 

5. For the revised rules, see Committee on Banking Supervision, Bank for International Settlements, 
International Convergence of Capital Measurement and Capital Standards: A Revised Framework (June 26~ 
2004),availableathttp:!/www.bis.org/publ]bcbslO7.htm. In December 2007 the Office of the Comptroller of the 
Currency, the Federal Reserve, the FDIC, and the Office of Thrift Supervision jointly published final rules 

implementing the revised Basel rules for the largest, internationally active U.S. banks. 72 Fed. Reg. 69,288 (2007) 
(codified at 12 C.F.R. pts. 3 (OCC rules), 208,225 (Fed rules), 325 (FDIC rules), 559-560~ 563,567 (OTS rules)). 
For simplicity, the final rule uses the term "bank" to include banks, savings associations, and bank holding 
companies (BHCs). 72 Fed. Reg. at 69,288 n.l. The terms "bank holding company" and "BHC" do not include 
savings and loan holding companies regulated by the OTS. Id. The final rules were effective April 1, 2008.72 Fed. 
Reg. at 69,288. While U.S. banking institutions are expected to begin a preliminary phase of implementation early 
in 2008, compliance with the revised Basel rules is not required until January 1, 2009, when the new standards will 
begin to be phased in over a three-year period. R. Christian Bruce, Fed’s Governors, Eyeing Credit Turmoil, 
Welcome New Capital Rules Under Basel IL BNA BANKING DALLY (Nov. 5, 2007), available at 
http:/ipubs.bna.comiipibna/bbd.nsfiehi AOB5H8M7ES. However, the overwhelming majority of U.S. banking 
institutions will be required either to continue to apply the original 1988 Basel standards, or a new and more risk- 
sensitive version of the 1988 standards expected to be promulgated by the regulators within the next few months. 
Id. 

6. See, e.g., Daniel Pruzin, Subprime Crisis, supra (discussing public remarks by Basel Committee 

Chair Nout Wellink). 
7. ld. 
8. Id. (quoting public remarks of Wellink). 
9. JeffDay, Bernanke Touts Fed’s Action in Credit Crunch, Contrasts It With 1929’s Passive Central 

Bank, BNA BANKEqG DAILY (Apr. 11, 2008), available at http://pubs.bna.co~rdip/bna/bbd.nsf]eh/AOB6H3F9T2. 
lO. Id. 
11. Richard Cowden~ Senators Grill Financial Regulators on f’ailure To Supen, ise Banks During 

Mortgage Crisis, BNA BANKING D~[LY (Mar. 5~ 2008), available at http:iipubs.bna.con~ip/bna/bbd.nsfieh/ 
AOB6D6Q7U1 
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however, members of the Senate Banking Committee were criticizing this private approach 

to the crisis and were demanding new public initiatives to respond to the rising home 

mortgage foreclosures.~2 The apparent response from the Administration was to increase 

proposed Fiscal 2009 Budget resources for mortgagor counseling and education.13 

Regulatory responses on the subprime crisis have so far been inconsequential. In 

July 2007, for example, the OCC, the Fed, the FDIC, the OTS, and the NCUA issued an 
14                               , interagency Statement on Subprime Mortgage Lending providing "guidance’ developed to 

clarify how depository institutions could offer certain adjustable rate mortgage (ARM) 

products in a sate and sound manner, and in a way that clearly discloses the risks that 
borrowers may assume. The statement was effective July 10, 2007.15 The guidance is thin at 

best; among other shortcomings, it steadfastly refuses to define the term "subprime 

mortgage," which is the supposed focus of the statement, beyond general characteristics that 

might lead to "payment shock.’’16 It tends to focus on adjustable rate mortgage (ARM) 

products, as typifying subprime mortgages, but also considers ARM products as offered to 

non-subpri~ne borrowers. 

Bargaining 

Significantly, it was not the mortgage crisis itself, as it affected borrowers, that 

prodded the regulators into action, but rather the near-failure of investment firms involved 

in the CDO market that focused the attention of policy makers. This focus reached its most 

intense moment on March 13, 2008, Bears Stearns & Cos. Inc. saw its liquidity fall from 

approximately $12.4 billion to $2 billion, as a result of the dissipation of the anarket’s 

confidence in the firm and the refusal of its counterparties to act. Bear Stearns informed the 

Federal Reserve Bank of New York and the Commission that it was on the brink of 

bankruptcy. Swiftly the Federal Reserve and the Treasury Department facilitated a loan to 

Bears Stearns through bank holding company JPMorgan Chase & Co., followed by a loan 

to JPMorgan to support its outright acquisition of Bears Stearns at a price of $2.00 per share 

(later raised to $10.00).17 

Attention to the dire circumstances threatening home mortgage borrowers did not 

receive such swift attention. It was not until the very end of March 2008 that negotiations 

over H.R. 3221, a bipartisan housing stimulus package, reached the stage where a final 

Senate floor vote could be scheduled for April 8.la Even so, the Senate Banking Committee 

Chair emphasized that the bill would be only the first step in addressing the housing finance 

crisis and the wave of foreclosures looming on the financial horizon.~9 In the interim, the 

House Ways and Means Committee endorsed a different approach to the crisis in the housing 

12. Richard Cowden, Banking Panel Members Show Impatience With White House’s Mot’tgag e Rescue 

Moves, BNA BANKING DAILY (Feb. 1,2008), available athttp:/!pubs.bna.com/ip/bna/bbd.nsf/eh/AOB5U2B5B 8. 

13. See Richard Cowden, Several Federal Agencies Slated to Get Boost In FY 2009 Budget Related 

to tlousing Issues, BNA BANKING DAILY (Feb. 5, 2008), available at http:]/pubs.bna.com]ip/bna/bbd.nsf/eh/ 

AOB5X4F4F7 (discussing proposed budget increases). 

14. 72 Fed. Reg. 37,569 (2007). 

15. Id. at 37,569. 

16. Id. at 37,571. 

17. Aaron Lorenzo, Regulators Dgfend Bear Stearns Decision; Senators" Ask If Fed Needs Additional 

Powers, BNABANKING DAILY (Apr. 4, 2008), available at http://pubs.bna.com/ip/bna/bbd.nsf/eh/AOB6G6Y8J 1 

18. Thecla FaN an. Senate Starts Housing Stimulus Debate; Bankruptcy Amendment on Indefinite Hold, 

BNA BANKING DAILY (Apr. 7, 2008), available at http:i/pubs.bna.comJipibnai bbd.nsf/ehiAOB6G7Z5T7. 

19. Id. 
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market, emphasizing home-buyer tax credits,2° while the House Financial Services 

Committee considered a foreclosure prevention bill, H.R. 3221, that included authorization 

for wholesale refinancing of mortgages in danger of default, a provision much maligned by 

White House policy advisers.21 

Capitulation: Regulatory Responses 

Of course, the subprime mortgage crisis is not just about the personal financial 

tragedies triggered by improvident mortgage lending. Fueling the dramatic expansion of this 

sector was the facility of the investment markets in securitizing these mortgages into CDOs 

sold to a wide range of institutional investors. The existence of the CDO market had the 

apparent effect of moderating the risk of lenders and feeding their liquidity levels, with the 

result that the subprime mortgage market experienced growth at significant rates. The poor 

quality of the underlying mortgage obligations has now had serious adverse effects on the 

value of CDO portfolios, to the great distress of many institutional investors. The Chairman 

of the Securities and Exchange Commission made it clear during remarks at the annual SEC 

Speaks conference in February 2008zz that the Commission was investigating possible 

securities fraud and breaches of fiduciary duty in the marketing of CDOs,23 In its investiga- 

tion, the Commission may be expected to consider whether the banking enterprises that 

packaged the mortgages and the securities firms that marketed the CDOs made appropriate 

public disclosures concerning the valuation of CDOs and the risks inw~lved,z4 

Nevertheless, it was not until a March 2008 Senate Banking Committee hearing that 

the regulators grudgingly admitted that they had not "fully appreciated all [the] risks out 

there’’z-~ and acknowledged the gravity of the dramatic reductions in bank earnings, the 

mounting foreclosures, and the difficulties still to be faced in restoring liquidity in the credit 

markets.26 At that point, capitulation to the need for regulatory responses to the crisis was 

becoming complete. 

The broadened responses of the Administration and the regulators still tend to be 

somewhat unfocused. With nmch fanfare, the Administration announced in mid-March 2008 

proposed measures intended to prevent future financial crisis, rather than to respond to the 

present one.27 These measures represent a call to states and market participants to tighten 

market supervision. Thus, states are urged to establish nationwide licensing standards for 

MFCs, while lenders would be required to improve the quality of the disclosure that they 

provide to borrowers about payment terms and stronger conflict of interest rules would apply 

to credit rating agencies that assess the risk of CDO offerings. The proposals were widely 

20. Heather M. Rotl~man, Ways and Means Set to Consider $11 Billion t!ousing Tax Measure, BNA 

BANKING DAII~Y (Apr. 9, 2008), available at http:/ipubs.bna.comiipPanaibbd.nsfiehi AOB6HOV4J3. 
21. Richard Cowden. Frank, White House Advisers Exchange Barbs Over Features q!~Foreciosure 

Prevention Bill, BNA BANKING DAILY (Apr. 11, 2008), available at http:/!pubs.bna.com!ip!bna/bbd.nsf!eh! 
AOB6H3F9X6. 

22. For the text of tl~e speech by Commission Chairman Christopher Cox, see http:// 
www.sec.gov/news/speech/2008/spch020808cc.htm. 

23. Rachel McTague, Cox Outlines SEC Agenda fi)r 2008, Including Initiatives Related to Subprime~ 
BNA BANKING DAILY (Feb. 11, 2008), available at http:i/pubs.bna.com/ipibnaibbd.nsf/ehiAOB5X8X3F5. 

24. Id. In addition, one can expect the Commission to consider whether broker-dealers complied with 
suitability requirements in selling CDOs and other debt-related derivatives to their customers. Id. 

25. Richard Cowden, Senators’ Grill Financial Regulators, supra (quoting Federal Reserve Governor 
Donald Kohn). 

26. Id. 
27. See Stephen Labaton, White House Offers Plan To Ward Off’Credit Crisis, N.Y. TIMES, Mar. 14~ 

2008, at A1, col.5 (reporting on prospective plan). 
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dismissed as ineffective and limited, though they were praised by industry representatives.28 

Also in March, the President’s Working Group on Financial Markets (PWG), 

chaired by the Treasury Secretary, offered a broader and inore detailed set of proposals.2~ 

In its report the PWG identified short-term recolnmendations, designed to be implemented 

immediately;3° intermediate-term recommendations, designed to be implemented in the 

interlnediate terln, to increase the efficiency of financial regulation;31 and, a long-terln 

"Optimal Regulatory Structure," intended to reform and strengthen the regulation of U.S. 

financial institutions.32 ... 

The Treasury recommendations are ambitious and complex, but they ultimately feed 

into the recommended long-term "optimal regulatory structure." This structure is itself a 

model of simplicity, b ased upon fundamental principles of functional regulation.33 In contrast 

to the current thicket of institutional regulators that now supervise financial services in the 

United States,34 the recommended structure would include a relatively small core group of 

specialized regulators, as is illustrated in Figure 5, i~!~ra. 

Prudential Financial 
Regulator (New) 

Depository Firms1 

Insurance Firms1 

Market Stability Regulator 

(Federal Reserve) 

Financial 
Services 

Charter Firms2 

Business Conduct Regulator (New) 

~lncludes depository firms with access to federal deposit insurance and insurance firms with 
access to an insurance guaranty fund. 

2Includes securities firms, futures firms, exchanges, investment advisors, privates pools of 
capital, and surplus lines insurers. 

Figure 5: Objectives-Based Regulatory Structure 

Forge~ulness: Lessons from the Past 

28./d. at A17, col. 2. 
29. U.S. Department of the Treasury, Blueprint for a Modernized Financial Regulatory, Structure (Mar. 

2008), available at http://www.treas.gov/press/releases/reports/Blueprint.pdf. 
30. ld. at 75-86. 
31. ld. at 89-133. 
32. Id. at 137-179. 
33. On functional regulation, which establishes regulatory structures relating to functions and activities 

to be regulated rather than the nature of the particular institution being regulated, see Report of the Task Group on 
Financial Services 39-40 (1984). See generally 1 MICHAEL P. MALLOY, B_a2qKING LAW AND REGULATION § § 1.4.1 
- 1.4.2 (Aspen Publishers, 1994 & Cum. Supp.) (discussing and contrasting institutional and functionalregulation). 

34. For a description and critique of the current regulatory system, see I MICHAEL P. MALLOY, BANKING 
LAW AND REGULATION §§ 1.3, 1.4 (Aspen Publishers, 1994 & Cum. Supp.). 
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Unfortunately, the Treasury Blueprint follows in a long n’adition of over-arching 

studies of financial services regulatory structure that have never come to fruition.35 

Particularly for a study that emerges in the last months of a presidential term, the prospects 

for adoption of its recommendations seem rather limited. What we are left with are the 

current responses to the subprime mortgage crisis as they now exist, responses that to date 

have done little to assuage the markets or bring significant relief to borrowers. 

One implication of the Treasury Blueprint is quite striking, however. The 

burgeoning subprime mortgage crisis is linked to issues of regulatory realignment. There is 

no single regulator accountable for the U.S. banking system, let alone a phenomenon like the 

subprime mortgage market, and this allows for a certain amount of "regulatory arbitrage," 

in which participants in the market can exploit the gaps in the multi-regulator system. As I 

argued in a December 2007 interview with Reuters, "A trend toward something as 

questionable as subprime mortgages can easily develop because there are too many cooks, 

too many supervisors and no one is really coordinating.’’36 By the end of February 2008, this 

view was echoed in a speech by FDIC Chairman Bair,37 who argued that for the future "the 

home mortgage market needs strong rules.’’38 

One unresolved issue with which policy makers are still struggling is whether the 

regulatory response to the subprime mortgage crisis should be distinct and independent of 

V" 
¯ 39 generally applicable super lsory reqmrements. Comments from many financial ~nsntunons 

and industry groups on the interagency Statement on Subprime Mortgage Lending4° urged 

that responsive consumer protection goals could be accomplished more effectively through 

amendments to generally applicable regulations, such as Regulation Z, concerning the Truth 

35. See, e.g., Blueprint for Reform: The Report r?f the Task Group on Regulation of Financial Services 

(1984) (recommending fundamental changes to U.S. regulatory structure); Modernizing the Financial System: 

Recommendations for Sc~’er, More Competitive Banks (1991) (same). See also 1 MICII~EL P. MALLOY, B~NKING 

LAW AND REGULATION §§ 1.4.1, 1.4.4 (Aspen Publishers, 1994 & Cum. Supp.) (discussing Task Group and 

Modernizing, respectively). The Treasury Blueprint itself notes: 

Over the past forty years, a number of Administrations have presented important 
recommendations for financial services regulatory reforms. Most previous studies have 
focused almost exclusively on the regulation of depository institutions as opposed to a 
broader scope of financial institutions. These studies served important functions, helping 
shape the legislative landscape in the wake of their release. 

Blueprint for a Modernized Financial Regulatmy Structure, supra at 3 (footnote omitted). For background on the 
prior Administration studies referred to in the quotation, see ld., Appendix B, at 197-206. 

36. John Poirier, Mortgage woes spotlight {L S. bank regulation, G-UA[~DIAN UNLIMITED (Dec. 7, 2007), 

available at, http:/!www.guardian.co.uk! feedarticle?id=7135495 (quoting Malloy). Cf U.S. Government Account- 
ability Office, Industty Trends Continue to Challenge the Federal Regulatoty Structure (GAO-08-32, Oct. 12, 

2007), reprinted at, 2007 W% 3015229 (identifying need to modernize financial regulatory system; criticizing 
difficulties of multiple specialized regulators in identi~,ing and responding to risks that traditional cross industry 
lines). 

37. See Thecla Fabian, Regulatory Lapses Spurred Crisis, Bait Says; Reform Effort Should Restore 

Common Sense, BNA BANKING DAILY (Feb. 25, 2008), available at, http://pubs.bna.condip/bna!bbd.nsf/eh/ 
AOB6B5J7X3 (quoting Bait as saying "Weaknesses and holes in our bank regulatory structure lie at the heart of 
our current housing predicament"). 

38. Id. 
39. See Statement on Subprime Mortgage Lending, 72 Fed. Reg. 37,569, 37,573 (2007) (discussing 

controversy over regulatory responses). 
40. Id. 
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in Lending Act,41 or Regulation X, mandating real estate settlement procedures).42 Other 

connnents questioned the efficacy of additional required disclosures and expressed concern 

that the Statement would contribute to "consumer information overload.’’43 The agencies 

essentially split the difference, determining that "given the growth in the market for the 

products covered by the Statement and the heightened legal, compliance, and reputation risks 

associated with these products, guidelines are needed now to ensure that consumers will 
receive the information they need about the material features of these loans.’’~4 Unfortunately, 

there is little that is new and nothing that is binding in the Statement. 

The fact remains that perennial attempts at structural reform-often prompted by 

disasters like the collapse of the savings associations sector in the 1980’s or the subprime 

mortgage crisis of the late 2000’s-are always vulnerable to political attack by interested 

constituencies. In June 2007, for example, the Treasury Department announced a major 

"capital markets competitiveness plan" that would, inter alia, modernize the regulatory 

structure of U.S. financial institutions.45 This might include merging operations of the OCC 

and the OTS,46 a recommendation included in the Treasury Blueprint approach along with 

the elimination of thrift charters. In response, the American Bankers Association and 

America’s Colmnunity Bankers wrote Treasury Secretary Henry Paulson in July 2007, urging 

him not to merge the operations.47 

The sad irony is that the Administration’s March 13 plan to prevent future credit 

crises relies upon two basic elements that are simply no longer reliable. One is the notion of 

market discipline and voluntary restraint as a protection against disaster,48 features that have 

obviously not been very efficacious in the present crisis. The other is the assumption that 

state regulation of MFCs and the mortgage markets can be harnessed to "tighten their 

oversight of financial markets.’’4~ In the wake of the sweeping preemption of state consumer 

protection-based supervision of mortgage bankers resulting from longstanding preemption 

initiatives of the Office of the Comptroller of the Currency5° and the decision of the Supreme 

Court in Watters v. Wachovia Bank, N.A.5~ broadly confirming the Comptroller’s policy, it 

would be foolish to expect state-based supervision of MFCs and mortgage banking to be 

effective in the current legal environment. We may agree with the Treasury Blueprint that 

41.12 C.F.R. pt. 226. 
42. 24 C.F.R. pt. 3500. 
43. ld. at 37~573. 
44. Id. 
45. Richard Cowden, ABA, ACB Urge Treasur)’ Not to Merge Thrift, National Bank Regulator), 

Agencies, BNA BANKING DALLY (July 10, 2007), available at http://pubs.bna.com]ip/bn’edbbd.nsITeh/ 
AOB4W3E4B3. 

46. Id. 
47. ld. 

48. The Treasury Blueprint itself looks favorably on market discipline as a complement to supervisory 
policy. At one point, it notes that the "PWG, the Federal Reserve Bank of New York, and the OCC have previously 
stated that market discipline is the most effective tool to limit systemic risk." Blueprint for a Modernized Financial 
Regulator), Structure, supra at 15 n.2, citing Agreement among PWG and U.S. Agency Principals on Principles 
and Guidelines Regarding Private Pools of Capital (Feb. 2007). See also PWG, HEDGE FUNDS, LEVERAGE, AND 
TII~; LESSONS OF LONG-TERM CAPITAL MANAG[;MENT 24-25, 30 (Apr. 1999); PWG, OV[;R-TttE-COUNTF.R 
DERIVATIVES MARKETS AND THE COMMODITY EXCIL~NGE ACT 34-35 (Nov. 1999). 

49. Labaton, White House Offk~rs Plan, supra at A1, col. 5. 

50. See, e.g., 69 Fed. Reg. 1895 (2004) (codified at 12 C.F.R. § 7.4000(a)(3), (b)) (adopting regulations 
asserting broad preemptive authority). 

51. 550 U.S. I (2007). For discussion of Watters and its implications for state regulation of financial 
services, see 1 MICHAEL P. MALLOY, BANKING ][~’~W AND REGULATION § 1.3.9 (Aspen Publishers. 1994 & Cum. 

Supp.). 
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vigorous change is needed, but the roots of the subprime mortgage crisis are to be found in 

the aggressively preemptive, market-oriented policies of the current Administration. 

Notes and Connnents 5.14H. Watters under the Bridge. Post-Watters, preemption 

continued to roil the lower courts until the Supreme Court returned to the issue in Cuomo v. 

Clearing House Ass’n, L.L.C., excerpted below. Cuomo holds that an OCC regulation 

interpreting the NBA visitorial powers provision was not a reasonable interpretation, since 

it appeared to preclude state officials from using the courts to enforce compliance by national 

banks with non-preempted state law. Can the two cases be reconciled? 

Cuomo v. Clearing House Ass’n, L.L.C. 
-- U.S. --, 129 S.Ct. 2710 (2009) 

JUSTICE SCALIA delivered the opinion of the Court. 

In 2005, Eliot Spitzer, Attorney General for the State of New York, sent letters to 

several national banks making a request "in lieu of subpoena" that they provide certain 

non-public information about their lending practices. He sought this information to determine 

whether the banks had violated the State’s fair-lending laws. Spitzer’s successor in office, 

Andrew Cuomo, is the petitioner here. Respondents, the federal Office of the Comptroller 

of the Currency ("Comptroller" or ’°OCC") and the Clearing House Association, a banking 

trade group, brought suit to enjoin the information request, claiming that the Comptroller’s 

regulation promulgated under the National Bank Act prohibits that form of state law 

enforcement against national banks. 

The United States District Court for the Southern District of New York entered an 

injunction in favor of respondents, prohibiting the attorney general from enforcing state 

fair-lending laws through demands for records or judicial proceedings. The United States 

Court of Appeals for the Second Circuit affirmed .... The question presented is whether the 

Comptroller’s regulation purporting to pre-empt state law enforcement can be upheld as a 

reasonable interpretation of the National Bank Act. 

Section 484(a) of Title 12, U.S.C., a provision of the National Bank Act, 13 Star. 

99, reads as follows: 

"No national bank shall be subject to any visitorial powers except as 
authorized by Federal law, vested in the courts of justice or such as shall be, or 
have been exercised or directed by Congress or by either House thereof or by any 
committee of Congress or of either House duly authorized." 

The Comptroller, charged with administering the National Bank Act, adopted, 

through notice-and-conmaent rulemaking, the regulation at issue here designed to implement 

the statutory provision. Its principal provisions read as follows: 

§ 7.4000 Visitofial powers. 
"(a) General rule. (1) Only the OCC or an authorized representative of 

the OCC may exercise visitorial powers with respect to national banks, except as 
provided in paragraph (b) of this section. State officials may not exercise visitorial 
powers with respect to national banks, such as conducting examinations, 
inspecting or requiring the production of books or records of national banks, or 
prosecuting enforcement actions, except in limited circumstances authorized by 
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federal law. However, production of a bank’s records (other than non-public OCC 
information under 12 CFR part 4, subpart C) rtmy be required under normal 
judicial procedures. 

"(2) For purposes of this section, visitorial powers include: 
"(i) Examination of a bank; 
"(ii) Inspection of a bank’s books and records; 
"(iii) Regulation and supervision of activities authorized or permitted 

pursuant to federal banking law; and 
"(iv) Enforcing compliance with any applicable federal or state laws 

concerning those activities." 12 CFR § 7.4000 (2009). 

By its clear text, this regulation prohibits the States from "prosecuting enforcement 

actions" except in "limited circumstances authorized by federal law." 

Under the familiar Chevron framework, we defer to an agency’s reasonable 

interpretation of a statute it is charged with administering. Chevron U.S.A. Inc. v. Natural 

Resources Defense Council, Inc., 467 U.S. 837 (1984). There is necessarily some ambiguity 

as to the meaning of the statutory term "visitorial powers," especially since we are working 

in an era when the prerogative writs - through which visitorial powers were traditionally 

enforced - are not in vogue. The Comptroller can give authoritative meaning to the statute 

within the bounds of that uncertainty. But the presence of some uncertainty does not expand 

Chevron deference to cover virtually any interpretation of the National Bank Act. We can 

discern the outer limits of the term "visitorial powers" even through the clouded lens of 

history. They do not include, as the Comptroller’s expansive regulation would provide, 

ordinary enforcement of the law. Evidence from the time of the statute’s enactment, a long 

line of our own cases, and application of normal principles of construction to the National 

Bank Act make that clear. 

A 

Historically, the so~ ereign s right of visitation o~ er corporations paralleled the right 

of the church to supervise its institutions and the right of the founder of a charitable 

institution "to see that [his] property [was] rightly employed," 1 W. Blackstone, Commentar- 

ies on the Laws of England 469 (1765). By extension of this principle, "[t]he king [was] by 

law the visitor of all civil corporations," ibid. A visitor could inspect and control the visited 

institution at will. 

When the National Bank Act was enacted in 1864, "visitation" was accordingly 

understood as "[t]he act of examining into the affairs of a corporation" by "the government 

itself." 2 J. Bouvier, A Law Dictionary 790 (15th ed. 1883). Lower courts understood 

"visitation" to mean "the act of a superior or superintending officer, who visits a corporation 

to examine into its manner of conducting business, and [to] enforce an observance of its laws 

and regulations." First Nat. Bank of Youngstown v. Hughes, 6 F. 737, 740 (C.C.N.D.Ohio 

1881). A State was the "visitor" of all companies incorporated in the State, simply by virtue 

of the State’s role as sovereign: The "legislature is the visitor of all corporations founded by 

it." Guthrie v. Harkness, 199 U.S. 148, 157 (1905) (internal quotation marks omitted). 

This relationship between sovereign and corporation was understood to allow the 

States to use prerogative writs - such as mandal~ms and quo warranto - to exercise control 

"whenever a corporation [wa]s abusing the power given it .... or acting adversely to the 

public, or creating a nuisance." H. Wilgus, Private Corporations, in 8 American Law and 

Procedure § 157, pp. 224-225 (1910). State visitorial commissions were authorized to 

"exercise a general supervision" over companies in the State. I. Wormser, Private 

Corporations § 80, pp. 100, 101, in 4 Modern American Law (1921). 
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B 

Our cases have always understood "visitation" as this right to oversee corporate 

affairs, quite separate from the power to enforce the law. In the famous Dartmouth College 

case, Justice Story, describing visitation of a charitable corporation, wrote that Dartmouth 

was "subject to the controlling authority of its legal visitor, who.., may amend and repeal 

its statutes, remove its officers, correct abuses, and generally superintend the management 

of [its] trusts," and who are "liable to no supervision or control." Trustees of Dartmouth 

College v. Woodward, 4 Wheat. 518, 676, 681, 4 L.Ed. 629 (1819) (concurring opinion). 

This power of "genera[l] superintend[ence]" stood in contrast to action by the court of 

chancery, which acted "not as itself possessing a visitorial power.., but as possessing a 

general jurisdiction.., to redress grievances, and frauds." Id., at 676. 

In Guthrie, supra, we held that a shareholder acting in his role as a private 

individual was not exercising a "visitorial power" under the National Bank Act when he 

petitioned a court to force the production of corporate records, id., at 159. "[C]ontrol in the 

courts of justice," we said, is not visitorial, and we drew a contrast between the nonvisitorial 

act of "su[ing] in the courts of the State" and the visitorial "supervision of the Comptroller 

of the Currency," id., at 159, 157, 26 S.Ct. 4. 

In First Nat. Bank in St. Louis v. Missouri, 263 U.S. 640 (1924), we upheld the right 

of the Attorney General of Missouri to bring suit to enforce a state anti-bank-branching law 

against a national bank. We said that only the United States may perform visitorial 

administrative oversight, such as "inquir[ing] by quo warranto whether a national bank is 

acting in excess of its charter powers." Id., at 660, 44 S.Ct. 213. But if a state statute of 

general applicability is not substantively pre-empted, then "the power of enforcement must 

rest with the [State] and not with" the National Government, ibid. 

Our most recent decision, Watte~ v. Wachovia Bank, N.A., 550 U.S. l (2007), does 

not, as the dissent contends .... "suppor[t] OCC’s construction of the statute." To the 

contrary, it is fully in accord with the well established distinction between supervision and 

law enforcement. Watters held that a State may not exercise " ’general supervision and 

control’ "over a subsidiary of a national bank, 550 U.S., at 8, because "multiple audits and 

surveillance under rival oversight regianes" would cause uncertainty, id., at 21. "[G]eneral 

supervision and control" and "oversight" are worlds apart from law enforcement. All parties 

to the case agreed that Michigan’s general oversight regime could not be imposed on national 

banks; the sole question was whether operating subsidiaries of national banks enjoyed the 

same immunity from state visitation. The opinion addresses and answers no other question. 

The foregoing cases all involve enforcement of state law. But if the Comptroller’s 

exclusive exercise of visitorial powers precluded law enforcement by the States, it would also 

preclude law enforcement by federal agencies. Of course it does not. See, e.g., Bank q[ 

America Nat. Trust & Sav. Assn. v. Douglas, 105 F.2d 100, 105-106 (CADC 1939) 

(Securities Exchange Coa~mfission investigation of bank fraud is not an exercise of"visitorial 

powers"); Peoples Bank q[ Danville v. Williams, 449 F.Supp. 254, 260 (W.D.Va. 1978) 

(same). 

In sum, the unmistakable and utterly consistent teaching of our jurisprudence, both 

before and after enactment of the National Bank Act, is that a sovereign’s "visitorial powers" 

and its power to enforce the law are two different things. There is not a credible argument to 

the contrary. And contrary to what the Comptroller’s regulation says, the National Bank Act 

pre-empts only the former. 

C 

The consequences of the regulation also cast doubt upon its validity. No one denies 
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that the National Bank Act leaves in place solne state substantive laws affecting banks .... 

But the Comptroller’s rule says that the State may not enforce its valid, non-pre-empted laws 

against national banks. Ibid. The bark remains, but the bite does not .... 

¯.. As the Court said in St. Louis: 

"To demonstrate the binding quality of a statute but deny the power of 
enforcement involves a fallacy made apparent by the mere statement of the 
proposition, for such power is essentially inherent in the very conception of law." 
263 U.S., at 660. 

In sharp contrast to the "unusual" reading propounded by the Comptroller’s 
regulation, reading "visitorial powers" as limiting only sovereign oversight and supervision 
would produce an entirely connnonplace result - the precise result contemplated by our 
opinion in St. Louis’, which said that if a state statute is valid as to national banks, "the 
corollary that it is obligatory and enforceable necessarily results." Id., at 659-660 (emphasis 
added). Channeling state attorneys general into judicial law-enforcement proceedings (rather 
than allowing them to exercise "visitorial" oversight) would preserve a regime of exclusive 
administrative oversight by the Comptroller while honoring in fact rather than merely in 
theory Congress’s decision not to pre-empt substantive state law. This system echoes many 
other mixed state/federal regilnes in which the Federal Govermnent exercises general 
oversight while leaving state substantive law in place. See, e.g., Wyeth v. Levine, 555 U.S. 
--, 129 S.Ct. 1187 (2009). 

This reading is also suggested by § 484(a)’s otherwise inexplicable reservation of 
state powers "vested in the courts of justice." As described earlier, visitation was normally 
conducted through use of the prerogative writs of mandamus and quo warranto. The 
exception could not possibly exempt that manner of exercising visitation, or else the 
exception would swallow the rule. Its only conceivable purpose is to preserve normal civil 
and criminal lawsuits. To be sure, the reservation of powers "vested in the courts of justice" 
is phrased as an exception from the prohibition of visitorial powers. But as we have just 
discussed, it cannot possibly be that, and it is explicable only as an attempt to make clear that 
the courts’ ordinary powers of enforcing the law are not affected. 

On a pragmatic level, the difference between visitation and law enforcelnent is clear. 
If a State chooses to pursue enforcement of its laws in court, then it is not exercising its 
power of visitation and will be treated like a litigant. An attorney general acting as a civil 
litigant must file a lawsuit, survive a motion to dismiss, endure the rules of procedure and 
discovery, and risk sanctions if his claim is friw~lous or his discovery tactics abusive. Judges 
are trusted to prevent "fishing expeditions" or an undirected rummaging through bank books 
and records for evidence of some unknown wrongdoing. In New York, civil discovery is t:ar 
more limited than the full range of "vi sitorial powers" that may be exercised by a sovereign. 
Courts may enter protective orders to prevent "unreasonable annoyance, expense, 
elnbarrasslnent, disadvantage, or other prejudice," N.Y. Civ. Prac. Law Ann. § 3103(a) 
(West 2005), and may supervise discovery sua sponte, § 3104(a). A visitor, by contrast, may 
inspect books and records at any time for any or no reason. 

II 
The Comptroller’s regulation, therefore, does not comport with the statute. Neither 

does the Comptroller’s interpretation of its regulation, which differs from the text and must 
be discussed separately. 

Evidently realizing that exclusion of state enforcement of all state laws against 
national banks is too extreme to be contemplated, the Comptroller sought to limit the sweep 
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of its regulation by the following passage set forth in the agency’s statement of basis and 

purpose in the Federal Register: 

"What the case law does recognize is that ’states retain some power to 
regulate national banks in axeas such as contracts, debt collection, acquisition and 
transfer of property, and taxation, zoning, criminal, and tort lax’.’ [citing a Ninth 
Circuit case.] Application of these laws to national banks and their implementation 
by state authorities typically does not affect the content or extent of the Feder- 
ally-authorized business of banking.., but rather establishes the legal infrastruc- 
ture that surrounds and supports the ability of national banks.., to do business." 
69 Fed.Reg. 1896 (2004) (footnote omitted). 

This cannot be reconciled with the regulation’s almost categorical prohibition in 12 

CFR § 7.4000(a)(1) of "prosecuting enforcement actions."... 

III 

The dissent t:ails to persuade us. Its fundalnental contention - that the exclusive 

grant of visitorial powers can be interpreted to preclude state enforcement of state laws - 

rests upon a logical fallacy. The dissent establishes .... (and we do not at all contest), that 

in the course of exercising visitation powers the sovereign can compel compliance with the 

law. But it concludes from that.., that any sovereign attempt to compel compliance with the 

law can be deemed an exercise of the visitation power. That conclusion obviously does not 

follow .... 

States... have always enforced their general laws against national banks - and have 

enforced their banking-related laws against national banks for at least 85 years, as evidenced 

by St. Louis, in which we upheld enforcement of a state anti-bank-branching law, 263 U.S., 

at 656, 44 S.Ct. 213. See also Anderson Nat. Bank v. Luckett, 321 U.S. 233, 237 (1944) 

(state commissioner of revenue may enforce abandoned-bank-deposit law against national 

bank through "judicial proceedings"); State by Lord v. First Nat. Bank of St. Paul, 313 

N.W.2d 390, 393 (Minn. 1981) (state treasurer may enforce general unclaimed-property law 

with "specific provisions directed toward" banks against national bank); Clovis Nat. Bank 

v. Callaway, 69 N.M. 119, 130-132, 364 P.2d 748,756 (1961) (state treasurer may enforce 

unclaimed-property law against national bank deposits); State v. Fillet Nat. Bank q!~Portland, 

61 Or. 551, 554-557, 123 P. 712, 714 (1912) (state attorney general may enforce 

bank-specific escheat law against national bank) .... 

IV 

Applying the foregoing principles to this case is not difficult. "Visitorial powers" 

in the National Bank Act refers to a sovereign’s supervisory powers over corporations. They 

include any form of administrative oversight that allows a sovereign to inspect books and 

records on demand, even if the process is mediated by a court through prerogative writs or 

silnilar lneans. The Comptroller reasonably interpreted this statutory term to include 

"conducting examinations [and] inspecting or requiring the production of books or records 

of national banks," § 7.4000, when the State conducts those activities in its capacity as 

supervisor of corporations. 

When, however, a state attorney general brings suit to enforce state law against a 

national bank, he is not acting in the role of sovereign-as-supervisor, but rather in the role of 

sovereign-as-law-enforcer. Such a lawsuit is not an exercise of "visitorial powers" and rims 

the Comptroller erred by extending the definition of "visitorial powers" to include 

"prosecuting enforcement actions" in state courts, § 7.4000 .... 
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JUSTICE THOMAS, with whom the CHIEF JUSTICE, JUSTICE KENNEDY, and JUSTICE ALITO join, 

concurring in part and dissenting in part. 

The Court holds that the term "visitorial powers" as used in the National Bank Act 

(NBA), 12 U.S.C. § 484(a), refers only "to a sovereign’s supervisory powers over 

corporations," ~vhich are limited to "administrative oversight" including "inspect[ion ofl 

books and records on demand."... Based on this definition, the Court concludes that § 

484(a) does not pre-empt a "state attorney general[’s].., suit to enforce state law against a 

national bank." Ibid. I would affirm the Court of Appeals’ determinations that the term 

"visitorial powers" is ambiguous and that it was reasonable for the Office of the Comptroller 

of the Currency (OCC) to interpret the term to encompass state efforts to obtain national bank 

records and to enforce state fair lending laws against national banks. Accordingly, I 

respectfully concur in part and dissent in part. 

Notes and Conm~ents 5.14I. How should we reconcile the holdings in Watters and 

Cuomo? In Cuomo, Justice Scalia argues that the two decisions are in harmony - "[Watters] 

is fully in accord with the well established distinction between supervision and law 

enforcement." This suggests that Watters concerned a question of "supervision" - and tiros 

the state statute was preempted, whereas Cuomo involved "law enforcement," and state law 

properly pursued in state courts would not be preempted. The following case seems to pit the 

two cases against each other, with the majority using Watters to preempt a state garnishment 

statute and the dissent using Cuomo to insulate the statute from preemption. Which opinion 

seems persuasive to you? 

Monroe Retail, Inc. v. RBS Citizens, N.A. 
589 F.3d 274 (6th Cir. 2009) 

JULIA SMITH GIBBONS, Circuit Judge. 

[Judgment creditors in Ohio had sought to collect on their judgments by garnishing 

the judgment debtors’ deposits at various banks. The banks routinely imposed garnishment 

fees on customer accounts prior to full recovery of the amounts owed. The garnishor-cred- 

itors brought suit against the banks in state court. After removal, the U.S. district court 

granted the banks’ motions to dismiss. The Sixth Circuit affirmed the dismissal, holding that: 

(i) the garnishors had standing; (ii) NBA preempted the garnishor-creditors’ conversion 

claims brought pursuant to Ohio garnishment statutes; and, (iii) the principle of setoff, 

invoked by the district court, did not apply as between the banks and the garnishors.] 

Plaintiffs-appellants Monroe Retail, Inc.; Jerome Phillips, Esq.; and Leo Marks, Inc. 

("the Garnishors") appeal the district court’s dismissal of their claim against defendants- 

appellees RBS Citizens, N.A. (formerly known as Charter One Bank, N.A.); The Huntington 

National Bank; Huntington Bancshares, Inc.; JPMorgan Chase Bank, N.A.; JPMorgan Chase 

& Co.; Keybank; N.A.; Keycorp; National City Bank; National City Corporation; Sky Bank; 

U.S. Bank, N.A.; and U.S. Bancorp ("the Banks") .... 

I. 

The relevant facts are not in dispute. The Garnishors are garnishor-creditors in Ohio 

who obtain judgments against debtors when debts are not repaid. The Garnishors often 

collect these judgments by garnishing the debtors’ bank accounts. Ohio Revised Code 

("ORC") § 2716.12 provides that a garnishment action must be accompanied by a one dollar 
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fee to the garnishee, in this case, the Banks who hold the debtors’ funds in customer accounts. 

The Banks charge an additional $25 to $80 service fee to the debtors for the garnishment 

process¯ When debtors have insufficient funds to satisfy both the service fee and the 

garnishment order, the Banks extract the service fees from the garnished funds before 

releasing the remainder of the funds to the Garnishors. 

The Gamishors filed a class action suit against the Banks in the Court of Common 

Pleas of Lucas County, Ohio, on August 31,2006, alleging three causes of action against the 

Banks¯ First, the Garnishors claimed that the service fees charged by the Banks amount to 

additional garnishment tees beyond the one dollar fee authorized by ORC § 2716.12 and 

therefore violate that section, causing the Garnishors to have lost at least $5,000,000¯ Second, 

the Garnishors claimed that by deducting these service fees, the Banks were illegally 

converting funds belonging to the Garnishors for their own use in violation of the 

garnishment process prescribed by ORC § 2716.13(B) and § 2716.21(D). Third, the 

Garnishors sought injunctive relief to prevent the Banks from continuing to deduct service 

tees from funds in the debtors’ accounts¯ The Banks all responded by filing dispositive 

motions .... 

III .... 

[T]he only issue before us is whether the Garnishors’ conversion claim can survive 

a motion for judgment on the pleadings and a motion to dismiss. The Garnishors claim that 

the Banks have wrongfully converted $25 to $80 per garnishment to their own use in 

violation of ORC § 2716.13 (B) and ORC § 2716.21 (D) .... The Garnishors interpret these 

regulations [sic] to require the Banks to relinquish debtors’ funds before deducting service 

fees for the garnishment process¯ The Banks argue that the Garnishors do not state a claim 

because the National Bank Act, 12 U.S.C. § 24 (Seventh) ("NBA"), permits them to charge 

fees and preempts any claim to the contrary. 

Ordinarily, a presumption against preemption applies¯ See United States v. Locke, 

529 U.S. 89, 108 (2000) .... In the context of national banking, however, the Supreme Court 

has held that the general presumption against preemption does not apply. See Watters v. 

Wachovia Bank, N.A., 550 U.S. 1, 12 (2007); Locke, 529 U.S. at 108 ("[A]n ’assumption’ of 

nonpre-emption is not triggered when the State regulates in an area where there has been a 

history of significant federal presence."); Barnett Bank qf Marion County, N.A. v. Nelson, 

517 U.S. 25, 32 (1996)¯ 

¯ . . The Officer [sic] of the Comptroller of the Currency ("OCC"), which has 

regulatory and supervisory power over national banks, has issued regulations defining the 

"incidental powers" a national bank may exercise without state interference¯ See, e.g., 
NationsBank of l~:C., N.A. v. Variable Annuity Life Ins. Co., 513 U.S. 251, 25658 (1995). 

The OCC’s interpretation of the NBA is entitled to substantial defcrence: 

It is settled that courts should give great weight to any reasonable 
construction of a regulatory statute adopted by the agency charged with the 
enforcement of that statute. The [OCC] is charged with the enforcement of 
banking laws to an extent that warrants the invocation of this principle with 
respect to [its] deliberative conclusions as to the meaning of these laws. 

Clarke v. Secs. Indus. Ass’n, 479 U.S 388, 403-04 (1987) (citation omitted) (quoting 

Investment Co. Institute v. Camp, 401 U.S. 617, 62627 (1971), and collecting cases). 

The OCC has specifically defined the ability to charge fees as an "incidental power" 

of a national bank. The OCC promulgated § 7.4002(a) of Title 12 of the Code of Federal 

Regulations, which gives national banks explicit "[a]uthority to impose charges and tees." 
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12 C.F.R. § 7.4002(a). Both parties have stipulated that the Banks have authority pursuant 

to such federal regulation to charge contractual fees to their customers. They disagree, 

however, as to whether the NBA’s grant of authority to charge tees includes the service tees 

for the garnishment process and preempts the Garnishors’ conversion claim. 

The Banks contend that the NBA permits them to charge the Garnishors the service 

fees when debtors have insufficient funds in their accounts to satist)~ the tees. According to 

the OCC’s regulations, a national bank is authorized to "charge its customers non-interest 

charges and fees, including deposit account service charges." Id. The Banks argue that this 

language permits them to collect service fees from debtors’ accounts, even if the funds in the 

accounts are subject to garnishment by the Garnishors. In response, the Garnishors argue that 

their right to the funds is protected by Ohio’s garnishment statute, see ORC § § 2716.13(B), 

2716.21(D), and that Ohio garnishment law is explicitly exempt from preemption and the 

Banks’ broad authority under 12 C.F.R. § 7.4007(c)(4), which exempts state laws governing 

the "rights to collect debts" from preemption. The Banks contend that this language exempts 

only state laws governing the Banks’ rights to collect debts from preemption, not the 

Garnishors’ rights, and further argue that any interpretation of Ohio debt collection law that 

would allow the Garnishors’ claim to proceed is preempted by the NBA. 

We find that the NBA does not preempt general state laws governing the rights of 

all entities, not just Banks, to collect debts; but we conclude that the Garnishors’ specific 

conversion claim pursuant to the Ohio garnishment statute is nevertheless preempted by the 

NBA’s grant of authority to the Banks to charge and collect tees. 

A. "Rights to Collect Debts" 

... The first question before us is whether the NBA saves all state laws governing 

"rights to collect debts" from preemption, or, as the Banks contend, merely laws governing 

the Banks’ rights to collect debts. The text of the pertinent regulation states: 

State laws that are not preempted. State laws on the following subjects 
are not inconsistent with the deposit-taking powers of national banks and apply 
to national banks to the extent that they only incidentally affect the exercise of 
national banks’ deposit-taking powers: 

(1) Contracts; 
(2) Torts; 
(3) Criminal law; 
(4) Rights to collect debts; 
(5) Acquisition and transfer of property; 
(6) Taxation; 
(7) Zoning; 
(8) Any other law the effect of which the OCC determines to be 

incidental to the deposit-taking operations of national banks or otherwise 
consistent with the powers set out in pasagraph (a) of this section. 

12 C.F.R. § 7.4007(c) (footnote omitted). 

The Banks claim that this language clearly refers only to the Banks’ rights to collect 

debts and thus that all other laws governing the rights to collect debts, including ORC § 

2716.13(B) and § 2716.21(D), are preempted by the NBA .... 

[The court reasoned that the NBA did not purport to preempt state laws of general 

applicability that did not target banks. It rejected the banks’ narrow interpretation.] 

B. Banks’ Authority to Charge Fees 

This finding, however, does not end our inquiry. We must now examine whether the 

Garnishors’ specific conversion claim pursuant to Ohio’s garnishment statute is preempted. 
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As mentioned above, state laws, including those governing "~rights to collect debts," are only 

exempted from preemption ~to the extent that they only incidentally affect the exercise of 

national banks’ deposit-taking powers." 12 C.F.R. § 7.4002(c)(4). The Supreme Court has 

held that states may not ~prevent or significantly interfere with the national bank’s exercise 

of its powers." Barnett Bank, 517 U.S. at 33. When state laws "significantly impair the 

exercise of authority, enumerated or incidental under the NBA," the state laws ~°must give 

way." Watte~¢~, 550 U.S. at 12. We have found that the level of"interference" that gives rise 

to preemption under the NBA is not very high. See Ass’n of Banks in Ins., Inc. v. Du~?’ee, 270 

F.3d 397, 409 (6th Cir.2001) (rejecting as ~°unpersuasive" an ~°attempt to redefine ~signifi- 

cantly interfere’ as ~effectively thwart"’). Although the Garnishors have withdrawn their 

statutory claim, the B anks argue that any interpretation of Ohio’s garnishment laws that would 

allow the Garnishors’ conversion claim to proceed would interfere with their ability to collect 

fees, as authorized by 12 C.F.R. § 7.4002(a), and is thus preempted. 

The Banks... solicited the OCC’s opinion on this matter. In [an] opinion letter, the 

OCC declared that the service fee for the garnishment process was a ~°fee" within the meaning 

of 12 C.F.R. § 7.4002 and therefore that the Banks were authorized to collect these fees .... 

Attendant to this authority to charge fees is the authority and discretion to determine the 

amount and method of charging those fees. See 12 C.F.R. § 7.4002(b)(2) (~°The establish~nent 

of non-interest charges and fees, their amounts, and the method of calculating them are 

business decisions to be made by each bank, in its discretion, according to sound banking 

judgment and sate and sound banking principles."). By preventing the banks from exacting 

a fee for processing the garnishment orders through freezing the accounts, the Ohio 

garnishment laws ~°significantly interfere" with this fundamental national bank function by 

de facto mandating a $1 tee and the method by which that fee is extracted. 

Moreover, the OCC stated that a "bank’s authorization to establish fees pursuant to 

§ 7.4002(a) includes the authorization to determine the order in which the fees are posted to 

a depositor’s account."... As explained by the OCC, "[t]he garnishment fee and the Bank’s 

process of debiting it first are intended to reduce the Bank’s costs and compensate the Bank 

for other potential risks in connection with the legal requirement to process garnishments 

served on the Bank."... Accordingly, if the Banks are authorized to charge the service fee 

and similarly authorized to post the service fee in whatever order they determine, the OCC 

argued that the Banks are consequently authorized to collect the service fee even if this 

process has the effect of reducing the funds that the Garnishors receive .... 

We find this argument persuasive. The requirement that banks freeze accounts 

immediately upon receipt of a garnishment order is unduly burdensome on national banks 

because it mandates the order in which those banks carry out their daily account-balancing 

and account-management functions. The OCC has consistently interpreted § 7.4002(a) as 

including the authorization to determine the order in which banks may post fees to an 

account .... Likewise, we note that this proposition is consistent with Ohio law, which grants 

state banks the power to decide that ~items may be accepted, paid, certified, or charged to 

the indicated account of its customer in any order." Ohio Rev.Code, § 1304.29(B). 

We find the OCC’s interpretation sensible as it permits the Banks to complete the 

daily account-balancing tasks that all banks must undertake, both as a general operational 

matter and specifically in the context of responding to a garnishment notice served on 

debtors’ accounts. The Garnishors cite the Ohio garnishment statute, which states that 

garnishees are liable ~at the time of service of the order" of garnishment. ORC § 2716.21(D). 

Relying on this statutory language, the Garnishors claim that Ohio law requires the Banks to 

freeze the funds in the debtors’ accounts at the time of service of the garnishment order and 
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thus that Ohio law prohibits them from further deducting service fees after receiving the 

garnishment order¯ We agree with the Banks that the Garnishors’ contention that the Banks 

must immediately "freeze" the garnished accounts is overly simplistic as the Banks must first 

undertake a number of procedures to assess what funds are available to be garnished. 

Thus the Garnishors’ interpretation would allow ORC § 2716.13(B) and § 

2716.21 (D) to "significantly interfere" not only with the B anks’ ability to collect and set their 

service fees, but also with the Banks’ federal authority to complete other transactions and 

balance their accounts¯ See Duryee, 270 F.3d at 409. We therefore find that any interpretation 

of the Ohio garnishment statute that would allow the Garnishors’ claim to proceed is 

preempted by the NBA’s grant of authority to the Banks to collect fees without interference. 

The Garnishors have thus failed to state a claim upon which relief can be granted¯ See 

Fed.R.Civ.P¯ 12(b)(6), (c) .... 

COLE, Circuit Judge, dissenting. 

¯ . . The garnishment law at issue is a law of general applicability that only 

incidentally affects national banks, with negligible effect on their ability to perform their 

business. Both Supreme Court precedent and the plain language of the OCC regulation’s 

savings clause strongly suggest that preemption is inappropriate here. 

A. Supreme Court precedent clearly weighs against preemption 

The majority opinion rests on several cases that it claims support a finding of 

preemption, but it does not discuss the substance of those cases, nor does it address the two 

Supreme Court decisions on which Monroe Retail principally relies¯ The cases cited by the 

majority do not weigh in favor of preemption here because those cases involved much more 

significant intrusions into the business of national banks - intrusions that bear little 

resemblance to the Ohio statute before us. On the other hand, the cases cited by Monroe 

Retail dealt with state statutes similar to Ohio’s garnishment law, and both held those statutes 

not to be preempted by national banking laws. 

The majority relies on Watters v. Wachovia Bank, N.A., 550 U.S. 1, 21 (2007), in 

which the Court held that state regulators could not exercise corporate visitorial powers, such 

as the right to inspect books and records, over national banks’ operating subsidiaries. The 

state conceded that the NBA preempts state visitorial powers over the national banks 

themselves, but claimed that the same was not true of bank subsidiaries (specifically at issue 

were subsidiaries in the mortgage-lending business). Id. at 15. The Court disagreed and held 

that the NBA preempted the state from exercising its visitorial powers over the subsidiaries: 

"[S]tate regulators cannot interfere with the ’business of banking’ by subjecting national 

banks or their OCC-licensed operating subsidiaries to multiple audits and surveillance under 

rival oversight regimes." Id. at 21. Thus, the intrusion into the business of banking at issue 

in Watters - "nmltiple audits [by state regulators] and surveillance under rival oversight 

regimes" - was far more significant than Ohio’s garnishment law .... 

[T]he cases cited by the majority offer limited guidance because they entail far more 

significant intrusions into the business of national banks than the statute before us. The 

majority does not mention two cases raised by Monroe Retail in which the Supreme Court 

declined to find preemption with respect to state statutes similar to the one at issue here. 

Those decisions held that such statutes are not preempted because they do not significantly 

impair national banks’ functions. 

In Andersolz National Bank v. Luckett, 321 U.S. 233, 236 (1944), the Supreme 

Court found that a state law directing banks, both state and national, to "turn over to the state, 
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deposits which have remained inactive and unclaimed for a specified period" was not 

preempted by national banking laws. The Court stated: "This Court has often pointed out that 

national banks are subject to state laws, unless those laws infringe the national banking laws 

or impose an undue burden on the performance of the banks’ functions." Id. at 248. With 

respect to the requirement that banks, including national banks, turn over abandoned funds, 

the Court stated: "It has never been suggested that non-discriminatory laws of this type are 

so burdensome as to be inapplicable to the accounts of depositors in national banks." ld. 

(emphasis added). We are not at liberty to ignore the holding of this binding authority. I 

doubt the majority would contend that if the state law at issue in Luckett had also specified 

that banks were required to turn over all of the abandoned property, without first deducting 

an "abandoned-property-turnover fee," like the one at issue in the present case, the Luckett 

Court would have changed course and deemed tile state law to be preempted. Luckett was 

cited by the Supreme Court several months ago, and there is no indication that it is no longer 

good law. See Cuomo v. Clearing HouseAss’n, L.L.C., 129 S.Ct. 2710, 272122 (2009). In 

light of Luckett, I fail to see how we can fairly hold that Ohio’s garnishment law is 

preempted. 

The Supreme Court engaged in similar analysis and reached the same result in 

McClellan v. Chipman, 164 U.S. 347, 358 (1896). In that case, a national bank argued that 

a federal statute that allowed national banks to accept real property in satisfaction of a debt 

preempted a state statute that forbade preferential transfers of property to creditors on the eve 

of insolvency. Tile Court rejected this argument, stating: 

[There is nothing] in the statutes of the State of Massachusetts, here 
considered, which in any way impairs the efficiency of national banks or frustrates 
the purpose for which they were created. No function of such banks is destroyed 
or hampered by allowing the banks to exercise the power to tmke real estate, 
provided only they do so under the same conditions and restrictions to which all 
the other citizens of the State axe subjected, one of which limitations arises from 
the provisions of the state law which in case of insolvency seeks to forbid 
preferences between creditors. 

ld. This case, too, presents a much more analogous state law to the one under our 

consideration than any of the cases upon which the majority relies, further demonstrating that 

preemption should not apply here. 

The above cases stand for the following proposition: a non-discriminating state law 

of general applicability that has an incidental effect on national banks but does not "frustrate[ 

] the purpose for which they were created," McClellan, 164 U.S. at 358, "impose an undue 

burden on the performance of [their] functions," Luckett, 321 U.S. at 248, or "prevent or 

significantly interfere with the [ ] exercise of [their] powers," Barnett, 517 U.S. at 33, is not 

preempted by federal banking laws .... 
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p.322: Replace subsection 204.2(d)(2) with the following: 

(2) The term"savings deposit" also means: A deposit or account, such as an account 

commonly known as a passbook savings account, a statement savings account, or as a money 

market deposit account (MMDA), that otherwise meets the requirements of § 204.2(d)(1) and 

from which, under the terms of the deposit contract or by practice of the depository 

institution, the depositor is permitted or authorized to make no more than six transfers and 

withdrawals, or a combination of such transfers and withdrawals, per calendar month or 

statement cycle (or similar period) of at least four weeks, to another account (including a 

transaction account) of the depositor at the same institution or to a third party by means of 

a preauthorized or automatic transfer, or telephonic (including data transmission) agreement, 

order or instruction, or by check, draft, debit card, or similar order made by the depositor and 

payable to third parties. A preauthorized transfer includes any arrangement by the depository 

institution to pay a third party from the account of a depositor upon written or oral instruction 

(including an order received through an auto~nated clearing house (ACH)) or any arrange- 

ment by a depository institution to pay a third party from the account of the depositor at a 

predetermined time or on a fixed schedule. Such an account is not a transaction account by 

virtue of an arrangement that permits transfers for the purpose of repaying loans and 

associated expenses at the same depository institution (as originator or servicer) or that 

permits transfers of funds from this account to another account of the same depositor at the 

same institution or permits withdrawals (payments directly to the depositor) from the account 

when such transfers or withdrawals are made by mail, messenger, automated teller machine, 

or in person or when such withdrawals are made by telephone (via check mailed to the 

depositor) regardless of the number of such transfers or withdrawals.4 

4. In order to ensure that no more than the permitted number of withdrawals or transfers are made, for 

an account to come within the definition of "savings deposit," a depository institution must either: 
(a) Prevent withdrawals or transfers of funds from this account that are in excess of the limits established 

by paragraph (d)(2) of this sectiom or 
(b) Adopt procedures to monitor those transfers on an ex post basis and contact customers who exceed 

the established limits on more than occasional basis. For customers who continue to violate those limits after they 
have been contacted by the depository institution, the depository institution must either close the account and place 
the funds in another account that the depositor is eligible to maintain or take away the transfer and draft capacities 
of the account. An account that authorizes withdrawals or transfers in excess of the permitted number is a 
transaction account regardless of whether the authorized number of transactions is actually made. For accounts 
described in paragraph (d)(2) of this sectiom the institution at its option may use, on a consistent basis, either the 
date on the check, draft, or similar item, or the date the item is paid in applying the limits imposed by that section. 
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p.325: Replace subsections 204.2(k)-(I) with the following: 

(k)(1) Vault cash means United States currency and coin owned and booked as an 

asset by a depository institution that may, at any time, be used to satisfy claims of that 

depository institution’s depositors and that meets the requirements of paragraph (k)(2)(i) or 

(k)(2)(ii) of this section. 

(2) Vault cash must be either: 

(i) Held at a physical location of the depository institution (including the depository 

institution’s proprietary ATMs) from which the institution’s depositors may make cash 

withdrawals; or 

(ii) Held at an alternate physical location if-- 

(A) The depository institution claiming the currency and coin as vault cash at all 

times retains full rights of ownership in and to the currency and coin held at the alternate 

physical location; 

(B) The depository institution claiming the currency and coin as vault cash at all 

times books the currency and coin held at the alternate physical location as an asset of the 

depository institution; 

(C) No other depository institution claims the currency and coin held at the alternate 

physical location as vault cash in satisfaction of that other depository institution’s reserve 

requirements; 

(D) The currency and coin held at the alternate physical location is reasonably 

nearby a location of the depository institution claiming the currency and coin as vault cash 

at which its depositors may make cash withdrawals (an alternate physical location is 

considered "reasonably nearby" if the depository institution that claims the currency and coin 

as vault cash can recall the currency and coin from the alternate physical location by 10 a.m. 

and, relying solely on ground transportation, receive the currency and coin not later than 4 

p.m. on the same calendar day at a location of the depository institution at which its 

depositors may make cash withdrawals); and 

(E) The depository institution claiming the currency and coin as vault cash has in 

place a written cash delivery plan and written contractual arrangements necessary to 

implement that plan that demonstrate that the currency and coin can be recalled and received 

in accordance with the requirements of paragraph (k)(2)(ii)(D) of this section at any time. 

The depository institution shall provide copies of the written cash delivery plan and written 

contractual arrangements to the Federal Reserve Bank that holds its account or to the Board 

upon request. 

(3) "Vault cash" includes United States currency and coin in transit to a Federal 

Reserve Bank or a correspondent depository institution for which the reporting depository 

institution has not yet received credit, and United States currency and coin in transit from a 

Federal Reserve Bank or a correspondent depository institution when the reporting 

depository institution’s account at the Federal Reserve or correspondent bank has been 

charged for such shipment. 

(4) Silver and gold coin and other currency and coin whose numismatic or bullion 

value is substantially in excess of face value is not vault cash for purposes of this part. 

(l) Pass-through account means a balance maintained by a depository institution 

with a correspondent institution under § 204.5(d). 
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pp. 326: Add the following at the end q!: § 204.2: 

(v) Clearing balance means the average balance held in an account at a Federal 

Reserve Bank by an institution over a reserve maintenance period to satisfy its contractual 

clearing balance with a Reserve Bank. 

(w) Clearing balance allowance means the greater of $25,000 or two percent of an 

institution’s contractual clearing balance. 

(x) Contractual clearing balance means an amount that an institution agrees or is 

required to maintain in its account at a Federal Reserve Bank in addition to any reserve 

balance requirement. An institution that has a reserve balance requirement of zero may still 

have a contractual clearing balance. 

(y) Eligible institution means- 

(l) Any depository institution as described in § 204.1(c) of this part; 

(2) Any trust company; 

(3) Any corporation organized under section 25A of the Federal Reserve Act (12 

U.S.C. 611 et seq.) or having an agreement with the Board under section 25 of the Federal 

Reserve Act (12 U.S.C. 601 et seq.); and 

(4) Any branch or agency of a foreign bank (as defined in section l(b) of the 

International Banking Act of 1978, 12 U.S.C. 3101(b)). 

(z) Excess balance means the average balance held in an account at a Federal 

Reserve Bank by or on behalf of an institution over a reserve maintenance period that 

exceeds the sum of the required reserve balance and any clearing balance. 

(aa) Excess balance account means an account at a Reserve Bank pursuant to § 

204.10(d) of this part that is established by one or more eligible institutions through an agent 

and in which only excess balances of the participating eligible institutions may at any time 

be maintained. An excess balance account is not a "pass-through account" for purposes of 

this part. 

(bb) Required reserve balance means the average balance held in an account at a 

Federal Reserve Bank by or on behalf of an institution over a reserve maintenance period to 

satisfy the reserve requirements of this part. 

(cc) Targeted federal funds rate means the federal funds rate established from time 

to time by the Federal Open Market Committee. 
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pp.326-331: Beginning with § 204.3, replace all excerpted sections from 12 C.F.R. 

pt. 204 with the following: 

§ 204.3 Reporting and location. 

(a) Every depository institution, U.S. branch or agency of a foreign bank, and Edge 

or Agreement corporation shall file a report of deposits (or any other form or statement that 

may be required by the Board or by a Federal Reserve Bank) with the Federal Reserve Bank 

in the Federal Reserve District in which it is located, regardless of the manner in which it 

chooses to maintain required reserve balances. 

(b) A foreign bank’s U.S. branches and agencies and an Edge or Agreement 

corporation’s offices operating within the same State and the same Federal Reserve District 

shall prepare and file a report of deposits on an aggregated basis. 

(c) For purposes of this part, the obligations of a majority-owned (50 percent or 

more) U.S. subsidiary (except an Edge or Agreement corporation) of a depository institution 

shall be regarded as obligations of the parent depository institution. 

(d) A depository institution, a foreign bank, or an Edge or Agreement corporation 

shall, if possible, assign the low reserve tranche and reserve requirement exemption 

prescribed in § 204.4(f) to only one office or to a group of offices filing a single aggregated 

report of deposits. The amount of the reserve requirement exemption allocated to an office 

or group of offices may not exceed the amount of the low reserve tranche allocated to such 

office or offices. If tile low reserve tranche or reserve requirement exemption cannot be fully 

utilized by a single office or by a group of offices filing a single report of deposits, the 

unused portion of the tranche or exemption may be assigned to other offices or groups of 

offices of the same institution until tile amount of the tranche (or net transaction accounts) 

or exemption (or reservable liabilities) is exhausted. The tranche or exemption may be 

reallocated each year concurrent with implementation of the indexed tranche and exemption, 

or, if necessary during tile course of tile year to avoid underutilization of the tranche or 

exemption, at the beginning of a reserve computation period .... 

(f) The Board and the Federal Reserve Banks will not hold a pass-tlu’ough 

correspondent responsible for guaranteeing the accuracy of tile reports of deposits submitted 

by its respondents. 

(g)(1) For purposes of this section, a depository institution, a U.S. branch or agency 

of a foreign bank, or an Edge or Agreement corporation is located in the Federal Reserve 

District that contains the location specified in the institution’s charter, organizing certificate, 

license, or articles of incorporation, or as specified by the institution’s primary regulator, or 

if no such location is specified, the location of its head office, unless otherwise determined 

by the Board under paragraph (g)(2) of this section. 

(2) If the location specified in paragraph (g)(1) of this section, in the Board’s 

judgment, is ambiguous, would impede the ability of the Board or the Federal Reserve Banks 

to perform their fi.~nctions under the Federal Reserve Act, or would impede the ability of the 

institution to operate efficiently, the Board will determine the Federal Reserve District in 

~vhich the institution is located, after consultation with tile institution and the relevant Federal 

Reserve Banks. The relevant Federal Reserve Banks are the Federal Reserve Bank whose 

District contains the location specified in paragraph (g)(1) of this section and the Federal 

Reserve Bank in whose District tile institution is proposed to be located. In making this 

determination, the Board will consider any applicable laws, the business needs of the 

institution, the location of the institution’s head office, the locations where the institution 

performs its business, and the locations that would allow the institution, the Board, and tile 
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Federal Reserve Banks to perform their functions efficiently and effectively. 

§ 204.4 Computation of required reserves. 

(a) In determining the reserve requirement under this part, the amount of cash items 

in process of collection and balances subject to immediate withdrawal due from other 

depository institutions located in the United States (including such amounts due from United 

States branches and agencies of foreign banks and Edge and Agreement corporations) may 

be deducted from the amount of gross transaction accounts. The amount that may be 

deducted may not exceed the amount of gross transaction accounts. 

(b) United States branches and agencies of a foreign bank may not deduct balances 

due from another United States branch or agency of the same foreign bank, and United States 

offices of an Edge or Agreement Corporation may not deduct balances due from another 

United States office of the same Edge or Agreement Corporation. 

(c) Balances "due from other depository institutions" do not include balances due 

from Federal Reserve Banks, pass-through accounts, or balances (payable in dollars or 

otherwise) due from banking offices located outside the United States. An institution 

exercising fiduciary powers may not include in balances "due from other depository 

institutions" amounts of trust funds deposited with other banks and due to it as a trustee or 

other fiduciary. 

(d) For institutions that file a report of deposits weekly, required reserves are 

computed on the basis of the institution’s daily average balances of deposits and Eurocur- 

rency liabilities during a 14-day computation period ending every second Monday. 

(e) For institutions that file a report of deposits quarterly, required reserves are 

computed on the basis of the institution’s daily average balances of deposits and Eurocur- 

rency liabilities during the 7-day computation period that begins on the third Tuesday of 

March, June, September, and December. 

(f) For all depository institutions, Edge and Agreement corporations, and United 

States branches and agencies of foreign banks, required reserves are computed by applying 

the reserve requirement ratios below to net transaction accounts, nonpersonal time deposits, 

and Eurocurrency liabilities of the institution during the computation period. 

Reservable liability Reserve requirement ratio 

NET TRANSACTION ACCOUNTS: 

$0 to reserve requirement exemption amount ($10.7 

million) ................................... 0 percent of amount. 

Over reserve requirement exemption amount ($10.7 

million) and up to low reserve tranche ($55.2 

million) ................................... 3 percent of amount. 

Over low reserve tranche ($55.2 million) .......... $1,335,000 plus 10 

percent of amount over 

$55.2 million. 

Nonpersonal time deposits ..................... 0 percent. 

Eurocurrency liabilities ........................ 0 percent. 
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§ 204.5 Maintenance of required reserves. 

(a)(1) A depository institution, a U.S. branch or agency of a foreign bank, and an 

Edge or Agreement corporation shall maintain required reserves in the form of vault cash 

and, if vault cash does not fully satisfy the institution’s required reserves, in the form of a 

balance maintained 

(i) Directly with the Federal Reserve Bank in the Federal Reserve District in which 

the institution is located, or 

(ii) With a pass-through correspondent in accordance with § 204.5(d). 

(2) Each individual institution subject to this part is responsible for satisfying its 

reserve balance requirement, if any, either directly with a Federal Reserve Bank or through 

a pass-through correspondent. 

(b)(1) For institutions that file a report of deposits weekly, the balances that are 

required to be maintained with the Federal Reserve shall be maintained during a 14-day 

maintenance period that begins on the third Thursday following the end of a given 

computation period. 

(2) For institutions that file a report of deposits quarterly, the balances that are 

required to be maintained with the Federal Reserve shall be maintained during each of the 

7-day maintenance periods during the interval that begins on the fourth Thursday following 

the end of the institution’s computation period and ends on the fourth Wednesday after the 

close of the institution’s next computation period. 

(c) Cash items forwarded to a Federal Reserve Bank for collection and credit shall 

not be counted as part of the reserve balance to be carried with the Federal Reserve until the 

expiration of the time specified in the appropriate time schedule established under Regulation 

J, "Collection of Checks and Other Items by Federal Reserve Banks and Funds Transfers 

Through Fedwire" (12 CFR Part 210). If a depository institution draws against items before 

that time, the charge will be made to its account if the balance is sufficient to pay it; any 

resulting impairment of reserve balances will be subject to the penalties provided by law and 

to the reserve-deficiency charges provided by this part. However, the Federal Reserve Bank 

may, at its discretion, refuse to permit the withdrawal or other use of credit given in an 

account for any time for which the Federal Reserve Bank has not received payment in 

actually and finally collected funds. 

(d)(1) A depository institution, a U.S. branch or agency of a foreign bank, or an 

Edge or Agreement corporation required to maintain reserve balances ("respondent") may 

select only one pass-through correspondent institution to pass through its required reserve 

balances, unless otherwise permitted by the Federal Reserve Bank in whose District the 

respondent is located. Eligible pass-through correspondent institutions are Federal Home 

Loan Banks, the National Credit Union Administration Central Liquidity Facility, depository 

institutions, U.S. branches or agencies of foreign banks, and Edge and Agreement 

corporations that maintain required reserve balances, which may be zero, at a Federal 

Reserve Bank. In addition, the Board reserves the right to permit other institutions, on a 

case-by-case basis, to serve as pass-through correspondents. The correspondent chosen must 

subsequently pass through the required reserve balances of its respondents directly to a 

Federal Reserve Bank. The correspondent placing funds with a Federal Reserve Bank on 

behalf of respondents will be responsible for account maintenance as described in paragraph 

(d)(4) of this section. 

(2) Respondents or correspondents may institute, terminate, or change pass-through 

agreements for the maintenance of required reserve balances by providing all documentation 

required for the establishment of the new agreement or termination of the existing agreement 
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to the Federal Reserve Banks involved within the time period provided for such a change by 

those Reserve Banks. 

(3) A correspondent that passes through required reserve balances of respondents 

shall maintain such balances, along with the correspondent’s own required reserve balances 

(if any), in a single commingled account at the Federal Reserve Bank in whose District the 

correspondent is located. The balances held by the correspondent in an account at a Reserve 

Bank are the property of the correspondent and represent a liability of the Reserve Bank 

solely to the correspondent, regardless of whether the funds represent the reserve balances 

of another institution that have been passed through the correspondent. 

(4)(i) A pass-through correspondent shall be responsible for assuring the 

maintenance of the appropriate aggregate level of its respondents’ required reserve balances. 

A Federal Reserve Bank will compare the total reserve balance required to be maintained 

with the total actual reserve balance held in such account for purposes of determining 

required-reserve deficiencies, imposing or waiving charges for deficiencies in required 

reserves, and for other reserve maintenance purposes. A charge for a deficiency in the 

aggregate level of the required reserve balance will be imposed by the Reserve Bank on the 

correspondent maintaining the account. 

(ii) Each correspondent is required to maintain detailed records for each of its 

respondents in a manner that permits Reserve Banks to determine whether the respondent has 

provided a sufficient required reserve balance to the correspondent. A correspondent passing 

through a respondent’s required reserve balance shall maintain records and make such reports 

as the Board or Reserve Bank requires in order to ensure the correspondent’s compliance with 

its responsibilities for the maintenance of a respondent’s reserve balance. Such records shall 

be available to the Reserve Banks as required. 

(iii) The Federal Reserve Bank may terminate any pass-through agreement under 

which the correspondent is deficient in its recordkeeping or other responsibilities. 

(iv) Interest paid on supplemental reserves (if such reserves are required under § 

204.7) held by a respondent will be credited to the account maintained by the correspondent. 

(e) Any excess or deficiency in an institution’s required reserve balance shall be 

carried over and applied against the balance maintained in the next maintenance period as 

specified in this paragraph. The amount of any such excess or deficiency that is carried over 

shall not exceed the greater of: 

(1) The amount obtained by multiplying 0.04 times the sum of depository 

institution’s required reserves and the depository institution’s contractual clearing balance, 

if any, and then subtracting from this product the depository institution’s clearing balance 

allowance, if any; or 

(2) $50,000, minus the depository institution’s clearing balance allowance, if any. 

Any carryover not offset during the next period may not be carried over to subsequent 

periods. 

§ 204.6 Charges for reserve deficiencies. 

(a) Deficiencies in a depository institution’s required reserve balance, after 

application of the carryover provided in § 204.5(e), are subject reserve-deficiency charges. 

Federal Reserve Banks are authorized to assess charges for deficiencies in required reserves 

at a rate of 1 percentage point per year above the primary credit rate, as provided in § 

201.51 (a) of this chapter, in effect for borrowings from the Federal Reserve Bank on the first 

day of the calendar month in which the deficiencies occurred. Charges shall be assessed on 

the basis of daily average deficiencies during each maintenance period. Reserve Banks may, 
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as an alternative to levying monetary charges, after consideration of the circumstances 

involved, permit a depository institution to eliminate deficiencies in its required reserve 

balance by maintaining additional reserves during subsequent reserve maintenance periods. 

(b) Reserve Banks may waive the charges for reserve deficiencies except when the 

deficiency arises out of a depository institution’s gross negligence or conduct that is 

inconsistent with the principles and purposes of reserve requirements. Decisions by Reserve 

Banks to waive charges are based on an evaluation of the circumstances in each individual 

case and the depository institution’s reserve maintenance record. For example, a waiver may 

be appropriate for a small charge or once during a two-year period for a deficiency that does 

not exceed a certain percentage of the depository institution’s required reserves. If a 

depository institution has demonstrated a lack of due regard for the proper maintenance of 

required reserves, the Reserve Bank may decline to exercise the waiver privilege and assess 

all charges regardless of amount or reason for the deficiency. 

(c) In individual cases, where a Federal supervisory authority waives a liquidity 

requirement, or waives the penalty for failing to satisfy a liquidity requirement, the Reserve 

Bank in the District where the involved depository institution is located shall waive the 

reserve requirement imposed under this part for such depository institution when requested 

by the Federal supervisory authority involved. 

(d) Violations of this part may be subject to assessment of civil money penalties by 

the Board under authority of Section 19(1) of the Federal Reserve Act (12 U.S.C. 505) as 

implemented in 12 CFR part 263. In addition, the Board and any other Federal financial 

institution supervisory authority may enforce this part with respect to depository institutions 

subject to their jurisdiction under authority conferred by law to undertake cease and desist 

proceedings. 

§ 204.7 Supplemental reserve requirement. 

(a) Finding by Board. Upon the affirmative vote of at least five members of the 

Board and after consultation with the Board of Directors of the Federal Deposit Insurance 

Corporation, the Federal Home Loan Bank Board, and the National Credit Union 

Administration Board, the Board may impose a supplemental reserve requirement on every 

depository institution of not more than 4 percent of its total transaction accounts. A 

supplemental reserve requirement may be imposed if: 

(1) The sole purpose of the requirement is to increase the amount of reserves 

maintained to a level essential for the conduct of monetary policy; 

(2) The requirement is not imposed for the purpose of reducing the cost burdens 

resulting from the imposition of basic reserve requirements; 

(3) Such requirement is not imposed for the purpose of increasing the amount of 

balances needed for clearing purposes; and 

(4) On the date on which supplemental reserve requirements are imposed, the total 

amount of basic reserve requirements is not less than the amount of reserves that would be 

required on transaction accounts and nonpersonal time deposits under the initial reserve 

ratios established by the Monetary Control Act of 1980 (Pub.L. 96-221 in effect on 

September 1, 1980. 

(b) Term. 

(1) If a supplemental reserve requirement has been imposed for a period of one year 

or more, the Board shall review and determine the need for continued maintenance of 

supplemental reserves and shall transmit annual reports to the Congress regarding the need 

for continuing such requirement. 
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(2) Any supplemental reserve requirement shall terminate at the close of the first 90- 

day period after the requirement is imposed during which the average amount of supplemen- 

tal reserves required are less than the amount of reserves which would be required if the 

ratios in effect on September 1, 1980, were applied. 

(c) Earnings Participation Account. A depository institutions’s supplemental reserve 

requirement shall be maintained by the Federal Reserve Banks in an Earnings Participation 

Account. Such balances shall receive earnings to be paid by the Federal Reserve Banks 

during each calendar quarter at a rate not to exceed the rate earned on the securities portfolio 

of the Federal Reserve System during the previous calendar quarter. Additional rules and 

regulations maybe prescribed by the Board concerning the payment of earnings on Earnings 

Participation Accounts by Federal Reserve Banks. 

(d) Report to Congress. The Board shall transmit promptly to the Congress a report 

stating the basis for exercising its authority to require a supplemental reserve under this 

section. 

(e) Reserve requirements. At present, there are no supplemental reserve require- 

ments imposed under this section .... 

§ 204.9 Emergency reserve requirement. 

(a) Finding by Board. The Board may impose, after consulting with the appropriate 

committees of Congress, additional reserve requirements on depository institutions at any 

ratio on any liability upon a finding by at least five members of the Board that extraordinary 

circumstances require such action. 

(b) Term. Any action taken under this section shall be valid for a period not 

exceeding 180 days, and may be extended for further periods of up to 180 days each by 

affirmative action of at least five members of the Board for each extension. 

(c) Reports to Congress. The Board shall transmit promptly to Congress a report of 

any exercise of its authority under this paragraph and the reasons for the exercise of 

authority. 

(d) Reserve requirements. At present, there are no emergency reserve requirements 

imposed under this section. 

§ 204.10 Payment of interest on balances. 

(a) Payment of interest. The Federal Reserve Banks shall pay interest on balances 

maintained at Federal Reserve Banks by or on behalf of an eligible institution as provided 

in this section and under such other terms and conditions as the Board may prescribe. 

(b) Rate. Except as provided in paragraph (c) of this section, Federal Reserve Banks 

shall pay interest at the following rates- 

(l) For required reserve balances, at 1/4 percent; 

(2) For excess balances, at 1/4 percent; or 

(3) For required reserve balances or excess balances, at any other rate or rates as 

determined by the Board from time to time. 

(c) Pass-through balances. A pass-through correspondent that is an eligible 

institution may pass back to its respondent interest paid on balances held on behalf of that 

respondent. In the case of balances held by a pass-through correspondent that is not an 

eligible institution, a Reserve Bank shall pay interest only on the required reserve balances 

held on behalf of one or more respondents, and the correspondent shall pass back to its 

respondents interest paid on balances in the correspondent’s account. Any passing back of 

interest by a correspondent to a respondent under this subsection is not a payment of interest 
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on a demand deposit for purposes of Part 217 of this chapter (Regulation Q). 

(d) Excess balance accounts. (1) A Reserve Bank may establish an excess balance 

account for eligible institutions under the provisions of this paragraph (d). Notwithstanding 

any other provisions of this part, the excess balances of eligible institutions in an excess 

balance account represent a liability of the Reserve Bank solely to those participating eligible 

institutions. 

(2) The participating eligible institutions in an excess balance account shall 

authorize another institution to act as agent of the participating institutions for purposes of 

general account management, including but not limited to transferring the excess balances 

of participating institutions in and out of the excess balance account. An excess balance 

account must be established at the Reserve Bank where the agent maintains its master 

account, unless otherwise determined by the Board. The agent may not commingle its own 

funds in the excess balance account. 

(3) No required reserve balances or clearing balances may be maintained at any time 

in an excess balance account, and balances maintained in an excess balance account will not 

satisfy any institution’s reserve balance requirement or contractual clearing balance. 

(4) An excess balance account must be used exclusively for the purpose of 

maintaining the excess balances of participants and may not be used for general payments or 

other activities. 

(5) Interest shall be paid on excess balances of eligible institutions maintained in an 

excess balance account in accordance with paragraph (b)(2) or (b)(3) of this section. 

(6) A Reserve Bank may establish additional terms and conditions consistent with 

this part with respect to the operation of an excess balance account, including, but not limited 

to, terms of and tees for services, conditions under ~vhich an institution may act as agent for 

an account, restrictions on the agent with respect to account management, penalties for 

noncompliance with this section or any terms and conditions, and account termination. 
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pp. 347-352: Beginning with Note 5.41, replace everything through the end of ,~ 3.c. 

with the following new materiah 

5.41. The Federal Deposit Insurance Reform Act of 2005 (FDIRA)58 and the Federal 

Deposit Insurance Reform Conforming Amendments Act of 2005 (FDIRCAA)59 are 

responsible for major changes in the structure of the Federal Deposit Insurance System.6° 

Among other things, FDIRA provides for an inflation index to be applied to the current 

maximum deposit insurance amount of $100,000(’~ - with this new, indexed maximum called 

the "standard maximum deposit insurance amount" (SMDIA).6z Beginni ng April 1,2010, and 

every succeeding five years, subject to approval by the Board of Directors of the FDIC and 

the National Credit Union Administration Board, the SMDIA can be increased by a cost-of- 

living adjustment.63 There are also a host of technical and conforming amendments that 

needed to be made as the deposit insurance terminology shifted from a stated maximum to 

the more flexible concept of the SMDIA. In September 2009, the FDIC published a number 

of amendments to its deposit insurance regulations, excerpted below, to implement these 

FDIRA changes. 

Federal Deposit Insurance Corporation 
Deposit Insurance Regulations; 

Temporary Increase in Standard Coverage Amount; 
Mortgage Servicing Accounts; 
Revocable Trust Accounts... 

12 CFR Part[] 330... 
74 Fed. Reg. 47,711 (Sept. 17, 2009) 

The FDIC is adopting a final rule amending its deposit insurance regulations to: 

Reflect Congress’s extension, until December 31, 2013, of the temporary increase in the 

standard maximum deposit insurance amount ("SMDIA") from $100,000 to $250,000;~ 

finalize the interim rule, with minor modifications, on revocable trust accounts;b and finalize 

the interim rule on mortgage servicing accounts,c ... 

DATES: Effective Date: The final rule is effective October 19, 2009. 

PART 330--DEPOSIT INSURANCE COVERAGE 

2. In § 330.1, paragraph (n) is revised to read as follows: 

58. Pub. L. No. 109-171, tit. II, § § 2101-2109,120 Stat. 4, 9-21 (Feb. 8, 2006) (FDIRA). See Regulators" 
Announce Formal Changes Rejlecting Refotvns, Merger of BIF, SAIF, BNA BANKINO DAILY (April 21, 2006), 

available at http:i/pubs.bna.comiip/bnaibbd.nsfiehiAOB2R3D4M3 (reporting on fund merger). 
59. Pub. L. No. 109-173, 119 Star 3601 (Feb. 15, 2006). 
60. For discussion of the FDIRA and the FDIRCA, see note 1.61, supra. 

61. FDIRA, § 2103(a)(2) (codified at 12 U.S.C. 1821(a)(1)(F)). 
62. 12 U.S.C. § 1821(a)(l)(E). 
63. Id. § 1821(a)(1)(F). 
a. 12 C.F.R. §§ 330.1 (n), § 330.9(b). 
b. ld. § 330.10. 
c. Id. § 330.7(d). 
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§ 330.1 Definitions. 

(n) Standard maximum deposit insurance amount, referred to as the ~°SMDIA" 

hereafter, means $250,000 fi’om October 3, 2008, until December 31, 2013. Effective 

January 1, 2014, the SMDIA means $100,000 adjusted pursuant to subparagraph (F) of 

section 11(a)(1) of the FDI Act (12 U.S.C. 1821(a)(1)(F)). All examples in this part use 

$250,000 as the SMDIA. 

3. In § 330.7, paragraph (d) is revised to read as follows: 

§ 330.7 Account held by an agent, nominee, guardian, custodian or conservator. 

(d) Mortgage servicing accounts. Accounts maintained by a mortgage servicer, in 

a custodial or other fiduciary capacity, which are comprised of payments by mortgagors of 

principal and interest, shall be insured for the cumulative balance paid into the account by 

tile mortgagors, up to the limit of the SMDIA per mortgagor. Accounts maintained by a 

mortgage servicer, in a custodial or other fiduciary capacity, which are comprised of 

payments by mortgagors of taxes and insurance premiums shall be added together and 

insured in accordance with paragraph (a) of this section for tile ownership interest of each 

mortgagor in such accounts. This provision is effective as of October 10, 2008, for all 

existing and future mortgage servicing accounts. 

4. In § 330.9, paragraph (b) is revised to read as follows: 

§ 330.9 Joint ownership accounts. 

(b) Determination of insurance coverage. The interests of each co-owner in all 

qualifying joint accounts shall be added together and the total shall be insured up to the 

SMDIA. (Example: "A&B" have a qualifying joint account with a balance of $150,000; 

"A&C" have a qualifying joint account with a balance of $200,000; and "A&B&C" have a 

qualifying joint account with a balance of $375,000. A’s combined ownership interest in all 

qualifying joint accounts would be $300,000 ($75,000 plus $100,000 plus $125,000); 

therefore, A’s interest would be insured in the amount of $250,000 and uninsured in the 

amount of $50,000. B’s combined ownership interest in all qualifying joint accounts would 

be $200,000 ($75,000 plus $125,000); therefore, B’s interest would be fully insured. C’s 

combined ownership interest in all qualifying joint accounts would be $225,000 ($100,000 

plus $125,000); therefore, C’s interest would be fully insured. 

5. Section 330.10 is revised to read as follows: 

§ 330.10 Revocable trust accounts. 

(a) General rule. Except as provided in paragraph (e) of this section, the funds 

owned by an individual and deposited into one or more accounts with respect to which the 

owner evidences an intention that upon his or her death the funds shall belong to one or more 

beneficiaries shall be separately insured (from other types of accounts the owner has at tile 

same insured depository institution) in an amount equal to the total number of different 

beneficiaries named in the account(s) multiplied by the SMDIA. This section applies to all 

accounts held in connection with informal and formal testamentary revocable trusts. Such 

informal trusts are commonly referred to as payable-on-death accounts, in-trust-for accounts 

or Totten Trust accounts, and such formal trusts are commonly referred to as living trusts or 

fa~tfily trusts. (Example 1: Account Owner "A" has a living trust account with tour different 
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beneficiaries named in the trust. A has no other revocable trust accounts at the same 

FDIC-insured institution. The maximum insurance coverage would be $1,000,000, 

determined by nmltiplying 4 times $250,000 (the number of beneficiaries times the SMDIA). 

(Example 2: Account Owner "A" has a payable-on-death account naming his niece and 

cousin as beneficiaries, and A also has, at the same FDIC-insured institution, another 

payable-on-death account naming the same niece and a friend as beneficiaries. The maximum 

coverage available to the account owner would be $750,000. This is because the account 

owner has named only three different beneficiaries in the revocable trust accounts--his niece 

and cousin in tile first, and the same niece and a friend in the second. The naming of the same 

beneficiary in more than one revocable trust account, whether it be a payable-on-death 

account or living trust account, does not increase the total coverage amount.) (Example 3: 

Account Owner "A" establishes a living trust account, with a balance of $300,000, naming 

his two children "B" and "C" as beneficiaries. A also establishes, at the same FDIC-insured 
institution, a payable-on-death account, with a balance of $300,000, also naming his children 

B and C as beneficiaries. Tile maximum coverage available to A is $500,000, determined by 

multiplying 2 times $250,000 (the number of different beneficiaries times the SMDIA). A 

is uninsured in the amount of $100,000. This is because all funds that a depositor holds in 

both living trust accounts and payable-on-death accounts, at the same FDIC-insured 

institution and naming the same beneficiaries, are aggregated for insurance purposes and 

insured to the applicable coverage limits.) 

(b) Required intention and naming of beneficiaries. (1) The required intention in 

paragraph (a) of this section that upon the owner’s death the funds shall belong to one or 

more beneficiaries must be manifested in the "title" of the account using commonly accepted 

terms such as, but not limited to, "in trust for," "as trustee for," "payable-on-death to," or any 

acronym therefor. For purposes of this requirement, "title" includes the electronic deposit 

account records of the institution. (For example, the FDIC would recognize an account as a 

revocable trust account even if tile title of the account signature card does not designate the 

account as a rew~cable trust account as long as the institution’s electronic deposit account 

records identify (through a code or otherwise) the account as a revocable trust account.) The 

settlor of a revocable trust shall be presumed to own tile funds deposited into tile account. 

(2) For informal revocable trust accounts, the beneficiaries must be specifically 

named in the deposit account records of the insured depository institution. 

(c) Definition of beneficiary. For purposes of this section, a beneficiary includes a 

natural person as well as a charitable organization and other non-profit entity recognized as 

such under the Internal Revenue Code of 1986, as amended. 

(d) Interests of beneficiaries outside the definition of beneficiary in this section. If 

a beneficiary named in a trust covered by this section does not meet the definition of 

beneficiary in paragraph (c) of this section, the funds corresponding to that beneficiary shall 

be treated as the individually owned (single ownership) funds of tile owner(s). As such, they 

shall be aggregated with any other single ownership accounts of such owner(s) and insured 

up to the SMDIA per owner. (Example: Account Owner "A" establishes a payable-on-death 

account naming a pet as beneficiary with a balance of $100,000. A also has an individual 

account at the same FDIC-insured institution with a balance of $175,000. Because the pet is 

not a "beneficiary," the two accounts are aggregated and treated as a single ownership 

account. As a result, A is insured in tile amount of $250,000, but is uninsured for the 

remaining $25,000.) 

(e) Revocable trust accounts with aggregate balances exceeding five times the 

SMDIA and naming more than five different beneficiaries. Notwithstanding the general 
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coverage provisions in paragraph (a) of this section, for funds owned by an individual in one 

or more revocable trust accounts naming more than five different beneficiaries and whose 

aggregate balance is more than five times the SMDIA, the maximum revocable trust account 

coverage for the account owner shall be the greater of either: five times the SMDIA or the 

aggregate amount of the interests of each different beneficiary named in the trusts, to a limit 

of the SMDIA per different beneficiary. (Example 1: Account Owner "A" has a living trust 

with a balance of $1 million and names two friends, ’°B" and "C" as beneficiaries. At the 

same FDIC-insured institution, A establishes a payable-on-death account, with a balance of 

$1 million naming his two cousins, "D" and "E" as beneficiaries. Coverage is determined 

under the general coverage provisions in paragraph (a) of this section, and not this paragraph 

(e). This is because all funds that A holds in both living trust accounts and payable-on-death 

accounts, at the same FDIC-insured institution, are aggregated for insurance purposes. 

Although A’s aggregated balance of $2 million is more than five times the SMDIA, A names 

only four different beneficiaries, and coverage under this paragraph (e) applies only if there 

are more than five different beneficiaries. A is insured in the amount of $1 million (4 

beneficiaries times the SMDIA), and uninsured for the remaining $1 million.) (Example 2: 

Account Owner "A" has a living trust account with a balance of $1,500,000. Under the terms 

of the trust, upon A’s death, A’s three children are each entitled to $125,000, A’s friend is 

entitled to $15,000, and a designated charity is entitled to $175,000. The trust also provides 

that the remainder of the trust assets shall belong to A’s spouse. In this case, because the 

balance of the account exceeds $1,250,000 (5 times the SMDIA) and there are more than five 

different beneficiaries named in the trust, the maximum coverage available to A would be the 

greater of: $1,250,000 or the aggregate of each different beneficiary’s interest to a limit of 

$250,000 per beneficiary. The beneficial interests in the trust for purposes of determining 

coverage are: $125,000 for each of the children (totaling $375,000), $15,000 for the friend, 

$175,000 for the charity, and $250,000 for the spouse (because the spouse’s $935,000 is 

subject to the $250,000 per-beneficiary limitation). The aggregate beneficial interests total 

$815,000. Thus, the maximum coverage afforded to the account owner would be $1,250,000, 

the greater of $1,250,000 or $815,000.) 

(t) Co-owned revocable trust accounts. (1) Where an account described in paragraph 

(a) of this section is established by more than one owner, the respective interest of each 

account owner (which shall be deemed equal) shall be insured separately, per different 

beneficiary, up to the SMDIA, subject to the limitation imposed in paragraph (e) of this 

section. (Example 1: A and B, two individuals, establish a payable-on-death account naming 

their three nieces as beneficiaries. Neither A nor B has any other revocable trust accounts at 

the same FDIC-insured institution. The maximum coverage afforded to A and B would be 

$1,500,000, determined by multiplying the number of owners (2) times the SMDIA 

($250,000) times the number of different beneficiaries (3). In this example, A would be 

entitled to revocable trust coverage of $750,000 and B would be entitled to revocable trust 

coverage of $750,000.) (Example 2: A and B, two individuals, establish a payable-on-death 

account naming their two children, two cousins, and a charity as beneficiaries. The balance 

in the account is $1,750,000. Neither A nor B has any other revocable trust accounts at the 

same FDIC-insured institution. The maximum coverage would be determined (under 

paragraph (a) of this section) by multiplying the number of account owners (2) times the 

number of different beneficiaries (5) times $250,000, totaling $2,500,000. Because the 

account balance ($1,750,000) is less than the maximum coverage amount ($2,500,000), the 

account would be fully insured.) (Example 3: A and B, two individuals, establish a living 

trust account with a balance of $3.75 million. Under the terms of the trust, upon the death of 
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both A and B, each of their three children is entitled to $600,000, B’s cousin is entitled to 

$380,000, A’s friend is entitled to $70,000, and the remaining amount ($1,500,000) goes to 

a charity. Under paragraph (e) of this section, the maximum coverage, as to each co-owned 

account owner, would be the greater of $1,250,000 or the aggregate amount (as to each 

co-owner) of the interest of each different beneficiary named in the trust, to a limit of 

$250,000 per account owner per beneficiary. The beneficial interests in the trust considered 

for purposes of determining coverage for account owner A are: $750,000 for the children 

(each child’s interest attributable to A, $300,000, is subject to the $250,000-per-beneficiary 

limitation), $190,000 for the cousin, $35,000 for the friend, and $250,000 for the charity (the 

charity’s interest attributable to A, $750,000, is subject to the $250,000 per-beneficiary 

limitation). As to A, the aggregate amount of the beneficial interests eligible for deposit 

insurance coverage totals $1,225,000. Thus. the maximum coverage afforded to account 

co-owner A would be $1,250,000, which is the greater of $1,250,000 or the aggregate of all 

the beneficial interests attributable to A (limited to $250,000 per beneficiary), which totaled 

slightly less at $1,225,000. Because B has equal ownership interest in the trust, the same 

analysis and coverage determination also would apply to B. Thus, of the total account 

balance of $3.75 million, $2.5 million would be insured and $1.25 million would be 

uninsured.) 

(2) Notwithstanding paragraph (f)(1) of this section, where the owners of a 

co-owned revocable trust account are themselves the sole beneficiaries of the corresponding 

trust, the account shall be insured as a joint account under § 330.9 and shall not be insured 

under the provisions of this section. (Example: If A and B establish a payable-on-death 

account naming themselves as the sole beneficiaries of the account, the account will be 

insured as a joint account because the account does not satist)~ the intent requirement (under 

paragraph (a) of this section) that the funds in the account belong to the named beneficiaries 

upon the owners’ death. The beneficiaries are in fact the actual owners of the funds during 

the account owners’ lifetimes.) 

(g) For deposit accounts held in connection with a living trust that provides for a 

life-estate interest for designated beneficiaries, the FDIC shall value each such life estate 

interest as the SMDIA for purposes of detemfining the insurance coverage available to the 

account owner under paragraph (e) of this section. (Example: Account Owner "A" has a 

living trust account with a balance of $1,500,000. Under the terms of the trust, A provides 

a life estate interest for his spouse. Moreover, A’s three children are each entitled to 

$275,000, A’s friend is entitled to $15,000, and a designated charity is entitled to $175,000. 

The trust also provides that the remainder of the trust assets shall belong to A’s granddaugh- 

ter. In this case, because the balance of the account exceeds $1,250,000 ((5) five *47718 

times the SMDIA) and there are more than five different beneficiaries named in the trust, the 

maximum coverage available to A would be the greater of: $1,250,000 or the aggregate of 

each different beneficiary’s interest to a limit of $250,000 per beneficiary. The beneficial 

interests in the trust considered for purposes of determining coverage are: $250,000 for the 

spouse’s life estate, $750,000 for the children (because each child’s $275,000 is subject to the 

$250,000 per-beneficiary limitation), $15,000 for the friend, $175,000 for the charity, and 

$250,000 for the granddaughter (because the granddaughter’s $310,000 remainder is limited 

by the $250,000 per-beneficiary limitation). The aggregate beneficial interests total 

$1,440,000. Thus, the maximum coverage afforded to the account owner would be 

$1,440,000, the greater of $1,250,000 or $1,440,000.) 

(h) Revocable trusts that become irrevocable trusts. Notwithstanding the provisions 

in section 330.13 on the insurance coverage of irrevocable trust accounts, if a revocable trust 
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account converts in part or entirely to an irrevocable trust upon the death of one or more of 

the trust’s owners, the trust account shall continue to be insured under the provisions of this 

section. (Example: Assume A and B have a trust account in connection with a living trust, 

of which they are joint grantors. If upon the death of either A or B the trust transforms into 

an irrevocable trust as to the deceased grantor’s ownership in the trust, the account will 

continue to be insured under tile provisions of this section.) 

(i) This section shall apply to all existing and future revocable trust accounts and 

all existing and future irrevocable trust accounts resulting from formal revocable trust 

accounts .... 

Notes and Comments 5.41. May Aculpa and her husband Maxim have established 

a trust for their four children at Chaste Madhatter, in the amount of $400,000. May and 

Maxim are the trustees. The trust is revocable at any time until the death of either of the two 

trustees. May and Maxim also have a joint savings account with a current balance of 

$153,000, and each of them owns certificates of deposit, payable only to tile named 

certi ficate holder in the respective amounts of $90,000 and $101,000. In light of the FDEIA 

and the regulatory provisions excerpted above: 

a. Are the equal interests of the four children separately insured by the 

FDIC? 

b. To what extent are May’s deposit accounts insured by the FDIC? 

c. To what extent are Maxim’s deposit accounts insured by the FDIC? 
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p. 362: Replace the text of§ 7.1017 with theft)flowing: 

(a) A national bank may lend its credit, bind itself as a surety to indemnify another, 

or otherwise become a guarantor .... if: 

(1) The bankhas a substantial interest in the performance of the transaction involved 

(for example, a bank, as fiduciary, has a sufficient interest in the faithful performance by a 

cofiduciary of its duties to act as surety on the bond of such cofiduciary); or 

(2) The transaction is for the benefit of a customer and the bank obtains from the 

customer a segregated deposit that is sufficient in amount to cover the bank’s total potential 

liability. A segregated deposit under this section includes collateral: 

(i) In which the bank has perfected its security interest (for example, if the collateral 

is a printed security, the bank must have obtained physical control of the security, and, if the 

collateral is a book entry security, the bank must have properly recorded its security interest); 

and 

(ii) That has a market value, at the close of each business day, equal to the bank’s 

total potential liability and is composed of: 

(A) Cash; 

(B) Obligations of the United States or its agencies; 

(C) Obligations fully guaranteed by the United States or its agencies as to principal 

and interest; or 

(D) Notes, drafts, or bills of exchange or bankers’ acceptances that are eligible for 

rediscount or purchase by a Federal Reserve Bank; or 

(iii) That has a market value, at the close of each business day, equal to 110 percent 

of the bank’s total potential liability and is composed of obligations of a State or political 

subdivision of a State. 

(b) In addition to paragraph (a) of this section, a national bank may guarantee 

obligations of a customer, subsidiary or affiliate that are financial in character, provided the 

amount of the bank’s financial obligation is reasonably ascertainable and otherwise consistent 

with applicable law. 
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pp.362-370: Replace Note 5.51 and the cases that,follow it with the following: 

Notes and Comments 5.51. As with most state banks, the power of national banks 

to acquire interests in real property is statutorily based¯ Their power to hold real property is 

outlined and limited by the provisions of 12 U.S.C. § 29. The power to extend loans against 

real estate is found in id. § 371. National banks also have the authority to spin off mortgage 

lending activities into separate operating subsidiaries. Id. § § 24(Seventh), 24a. Although the 

majority and dissent in the following case disagreed about the authority of state regulators 

to supervise such subsidiaries, do they agree on the authority of national banks to engage in 

mortgage banking? 

Watters v. Wachovia Bank, N.A. 
550 U.S. 1 (2007) 

Justice GINSBURG delivered the opinion of the Court¯ 

Business activities of national banks are controlled by the National Bank Act (NBA 

or Act), 12 U.S.C. § 1 et seq., and regulations promulgated thereunder by the Office of the 

Comptroller of the Currency (OCC). See §§ 24, 93a, 371(a) .... 

¯ . . A national bank has the power to engage in real estate lending through an 

operating subsidiary, subject to the same terms and conditions that govern the national bank 

itself; that power cannot be significantly impaired or impeded by state law. See, e.g., Barnett 

Bank, 517 U.S., at 33-34; 12 U.S.C. §§ 24 Seventh, 24a(g)(3)(A), 371 .... 

Justice STEVENS, with whom THE CHIEF JUSTICE and Justice SCALIA join, dissenting¯ 

¯.. In 1913, Congress permitted national banks to make loans secured by farm land, 

Federal Reserve Act, § 24, 38 Stat. 273, and in succeeding years, their mortgage-lending 

power was enlarged to cover loans on real estate in the vicinity of the bank, Act of Sept. 7, 

1916, 39 Stat. 754, and loans "secured by first liens upon forest tracts which are properly 

managed in all respects," Act of Aug. 15, 1953, ch. 510, 67 Stat. 614. Congress substantially 

expanded national banks’ power to make real estate loans in 1974, see Housing and 

Community Development Act, Title VII, § 711, 88 Stat 716, and in 1982 it enacted the broad 

language, now codified at 12 U.S.C. § 371(a), authorizing national banks to make "loans ... 

secured by liens on interests in real estate." Garn-St Germain Depository Institutions Act of 

1982, Title IV, § 403, 96 Stat. 1510 .... 

p.370: Delete nows 5.55 - 5.56¯ 
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p. 375: Replace 12 C F.R. § 5.26(e)(2)-(3) with the¢bllowing: 

(2) Application. 

(i) Except as provided in paragraph (e)(2)(ii) of this section, a national bank that 

desires to exercise fiduciary powers shall submit to the OCC an application requesting 

approval. The application must contain: 

(A) A statement requesting full or limited powers (specifying which powers); 

(B) A statement that the capital and surplus of the national bank is not less than the 

capital and surplus required by state law of state banks, trust companies, and other 

corporations exercising comparable fiduciary powers; 

(C) Sufficient biographical information on proposed trust management personnel 

to enable the OCC to assess their qualifications; 

(D) A description of the locations where the bank will conduct fiduciary activities; 

and 

(E) If requested by the OCC, an opinion of counsel that the proposed activities do 

not violate applicable Federal or State law, including citations to applicable law. 

(ii) If approval to exercise fiduciary powers is desired in connection with any other 

transaction subject to an application under this part, the applicant covered under paragraph 

(e)( l )(ii) or (e)( l )(iii) of this section may include a request for approval of fiduciary powers, 

including the information required by paragraph (e)(2)(i) of this section, as part of its other 

application. The OCC does not require a separate application requesting approval to exercise 

fiduciary powers under these circumstances. 

(3) Expedited review. An application by an eligible bank to exercise fiduciary 

powers is deemed approved by the OCC as of the 30th day after the application is received 

by the OCC, unless the OCC notifies the bank prior to that date that the filing is not eligible 

for expedited review under § 5.13(a)(2). 
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p.386: In Note 5. 71, line 2, correct "want" to read "wanted". 

p.400: bz the excerpt from M&M Leasing, correct line 3 to read as follows: 

establish that leasing is within the "business of banking" as authorized by 12 U.S.C. § 24 

p. 406: Replace the bracketed paragraph at the beginning of Houston with the 

3~bllowing: 

[Consolidated National Bank of Tucson had obtained the assignment of a lease of 

bank premises from Arizona National Bank (ANB), which was failing. In connection with 

the assignment, the lessor reduced the rent paid by Consolidated. Some seven years later, 

Consolidated was itself in liquidation. The appellant in this case was the voluntary liquidating 

agent of Consolidated, appointed under 12 U.S.C. § 181. He gave notice to the appellee, the 

lessor of tile ANB premises, that he rejected the lease. Eventually, he brought an action 

against the appellee for a declaratory judgment determining the rights of the bank in liqui- 

dation and the owner of the premises under the terms of the rejected lease. The appellee 

countered for all rentals due under the terms of the lease and for a declaration that the lease 

was binding against the bank. The District Court decreed that the assumption of the lease by 

Consolidated was valid. The Supreme Court held that Consolidated’s original 1925 

agreement was ultra vires and void as to tile unexecuted part of the lease by the liquidator, 

and that upon the surrender of the premises to the appellee, or the offer st) to do, the 

obligations under the lease as to rents not yet accrued were terminated.] 

p.412: In Note 5.82, replace line 3 with the following: 

direct connection? Could an incidental power involve a nonbanking activity that is the 

p.472: bt the second fidl paragraph, correct line 2 to read as follows: 

said that the cross-reference to section 16 was being added to "make it clear" that 
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p.488: Add the fi)llowing new note at the end of the chapter: 

g.118. What exactly is the relationship between powers authorized under 12 U.S.C. 

§ 24(Seventh) and those authorized under § 24a? Does the following case help in answering 

the question? 

Watters v. Wachovia Bank, N.A. 
550 U.S. 1 (2007) 

Justice GINSBURG delivered the opinion of the Court¯ 

[Wachovia, a national bank, and its state-chartered mortgage company subsidiary 

sued the Michigan Commissioner of Insurance and Financial Services seeking declaratory 

and injunctive relief from state registration and inspection requirements, based on preemption 

of the state law by the NBA. The Court’s discussion of the substantive issues raised by the 

case is excerpted at other appropriate points in this supplement¯ However, in the course of 

upholding the preemption argument, the Court considered the types of subsidiaries that a 

national bank might have and the statutory authority that supported them.] 

The NBA . . . provides that [federally chartered] banks shall have power "[t]o 

exercise ... all such incidental powers as shall be necessary to carry on the business of 

banking." § 24 Seventh. Among incidental powers, national banks may conduct certain 

activities through "operating subsidiaries," discrete entities authorized to engage solely in 

activities the bank itself could undertake, and subject to the same terms and conditions as 

those applicable to the bank. See § 24a(g)(3)(A); 12 CFR § 5.34(e) (2006) .... 

II 

B 

In 1999, Congress defined and regulated "financial" subsidiaries; simultaneously, 

Congress distinguished those national bank affiliates from subsidiaries-typed "operating 

subsidiaries" by OCC-which may engage only in activities national banks may engage in 

directly, "subject to the same terms and conditions that govern the conduct of such activities 

by national banks." Granma-Leach-Bliley Act (GLBA), § 121 (a)(2), 113 Star. 1378 (codified 

at 12 U.S.C. § 24a(g)(3)(A)).i... 

¯ . . In NationsBank q!~N. C., N. A., 513 U.S., at 256-261 .... we upheld OCC’s 

determination that national banks had "incidental" authority to act as agents in the sale of 

annuities. It was not material that the function qualifying as within "the business of banking," 

§ 24 Seventh, was to be carried out not by the bank itself, but by an operating subsidiary, i.e., 

an entity "subject to the same terms and conditions that govern the conduct of [the activity] 

by national banks [themselves]." § 24a(g)(3)(A); 12 CFR § 5.34(e)(3) (2006). 

¯.. [U]nlike affiliates that may engage in functions not authorized by the NBA, e.g., 

financial subsidiaries, an operating subsidiary is tightly tied to its parent by the specification 

that it may engage only in "the business of banking" as authorized by the Act. § 

24a(g)(3)(A); 12 CFR § 5.34(e)(1) (2006) .... Notably, when Congress amended the NBA 

confirming that operating subsidiaries may "engag[e] solely in activities that national banks 

are permitted to engage in directly," 12 U.S.C. § 24a(g)(3)(A), it did so in an Act, the GLBA, 

i. OCC subsequently revised its regulations to track the statute. See § 5.34(e)(1), (3); Financial 
Subsidiaries and Operating Subsidiaries, 65 Fed.Reg. 12905, 12911 (2000). 
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providing that other affiliates, authorized to engage in nonbanking financial activities, e.g., 

securities and insurance, are subject to state regulation in connection with those activities. 

See, e.g., §§ 1843(k), 1844(c)(4). See also 15 U.S.C. § 6701(b) (any person ,vho sells 

insurance nmst obtain a state license to do so). 

Justice THOMAS took no part in the consideration or decision of this case. 

Justice STE’v~NS, with whom THE CHIEF JUSTICE and Justice SCALIA join, dissenting .... 

¯ . . Congress... neither disaw~wed nor endorsed the Comptroller’s position on 

national bank ownership of operating subsidiaries. Notwithstanding the congressional silence, 

in 1996 the OCC once again attempted to expand national banks’ ownership powers¯ The 

agency issued a regulation permitting national bank operating subsidiaries to undertake 

activities that the bank was not allowed to engage in directly. 12 CFR §§ 5.34(d), (f) (1997) 

(authorizing national banks to "acquire or establish an operating subsidiary to engage in 

[activities] different from that permissible for the parent national bank," so long as those 

activities are "part of or incidental to the business of banking, as determined by the 

Comptroller of the Currency"); see also 61 Fed¯Reg¯ 60342 (1996)¯ 

Congress overruled this OCC regulation in 1999 in the Gramm-Leach-Bliley Act 

(GLBA), 113 Stat. 1338. The GLBA was a seminal piece of banking legislation inasmuch 

as it repealed the Glass-Steagall Act’s ban on affiliations between conmlercial and investment 

banks¯ See § 101, id., at 1341. More relevant to this case, however, the GLB A addressed the 

powers of national banks to own subsidiary corporations¯ The Act provided that any national 

bank subsidiary engaging in activities forbidden to the parent bank would be considered a 

"financial subsidiary," § 121, id., at 1380, and would be subjected to heightened regulatory 

obligations, see, e.g., 12 U.S.C. § 371c-1(a)(1). The GLBA’s definition of"financial subsid- 

iaries" excluded those subsidiaries that "engag[e] solely in activities that national banks are 

permitted to engage in directly and are conducted subject to the same terms and conditions 

that govern the conduct of such activities by national banks." § 24a(g)(3). 

By negative implication, then, only subsidiaries engaging in purely national bank 

activities-which the OCC had termed "operating subsidiaries," but which the GLBA never 

mentions by name-could avoid being subjected to the restrictions that applied to financial 

subsidiaries. Compare § 371c(b)(2) (exempting subsidiaries from certain regulatory 

restrictions) with § 371c(e) (clarifying that financial subsidiaries are not to be treated as 

"subsidiaries"). Taken together, these provisions worked a rejection of the OCC’s position 

that an operating subsidiary could engage in activities that national banks could not engage 

in directly. See § 24a(g)(3). Apart from this implicit rejection of the OCC’s 1996 regulation, 

however, the GLBA does not even mention operating subsidiaries. 

In sum, Congress itself has never authorized national banks to use subsidiaries 

incorporated under state law to perform traditional banking functions. Nor has it authorized 

OCC to "license" any state-chartered entity to do so. The fact that it may have acquiesced in 

the OCC’s expansive interpretation of its authority is a plainly insufficient basis for finding 

preemption. 

Notes and Conunents 5.119. The Court accepts the OCC argument that Congress 

distinguished national bank "affiliates" from "operating subsidiaries," citing § 24a(g)(3)(A). 

Does this distinction make sense? Is it useful in trying to understand the difference between 

"incidental powers" and "financial activities"? Between "financial subsidiaries" and "oper- 
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ating subsidiaries"? 

5.120. The Court also seems to suggest that there are distinct statutory authorities 

for "financial" and "operating" subsidiaries. Is that correct? What about 12 U.S.C. § 24a(a) 

(1), (2)(A)(ii)? 





Chapter 6 

Holding Company Activities 

p. 490: Add the following new note after note 6.4: 

6.4A. Could an investment bank become an FHC? In late 2008, two major invest- 

merit banks, Goldanan Sachs and Morgan Stanley, reorganized their operations to convert to 

bankholding company status, with a full service bank as an operating subsidiary. See Stephen 

Joyce, Last Two Investment Banks Receive Charters, Foreshadow Regulatory Debate, BNA 

BANKING DALLY (Dec. 1, 2008), available at http:iinews.bna.com (discussing approvals of 

reorganizations and conversions by state and federal authorities). Goldman Sachs converted 

some of its operations to full service bank approved by New York State, and Morgan Stanley 

similarly converted some of its operations to a national bank approved by the Comptroller 

of the Currency. 

p.519: Add the following new note after note 6.17: 

6.17A. As originally enacted, 12 U.S.C. § 1843(n)(5) imposed restrictions on 

certain cross-marketing activities between a depository institution affiliated with an FHC and 

the FHC’s affiliates identified in § 1843(k)(4)(I), but not in (H). Are these restrictions the 

same with respect to both securities and insurance affiliates? Can you explain any 

differences? Section 611 of the Financial Services Regulatory Relief Act of 2006, Pub. L. 

No. 109-351,120 Stat. 1966, 1984 (2006) (codified at 12 U.S.C. § 1843(n)(5)(B)), ~nodifies 

the cross marketing restrictions, allowing an FHC’s depository institution subsidiary to 

engage in cross-marketing with affiliates that are merchant banking firms to the same extent 

that cross-marketing is currently pemfissible for affiliates that are insurance firms. See 12 

U.S.C. § 1843(n)(5)(A)-(B). What is the effect of the current version of the cross-marketing 

restrictions? 





Chapter 7 

Securities Regulation 

p. 540: Replace the last sentence of note 7.16 with the following: 

The following material discusses the regulator’s use of that authority. 

pp. 540-548: Replace the text following note 7.16 with theft)flowing: 

Development of the Basel Methodologya 

Capital adequacy has long been a concern of bank supervisors worldwide, but it has 

often been expressed simply as a supervisory concern over insufficient capital to support a 

bank’s operations. If inadequate capital maintenance constitutes an "unsafe and unsound 

practice," bank supervisors may have broad authority progressively to define and remedy 

such problems.1 By the early 1980s, however, capital maintenance began to be viewed not 

simply as an enforcement issue but as an ongoing feature of basic bank supervisory policy. 

During the period 1982-1988, capital adequacy was gauged using a simple required 

ratio of capital-to-assets that varied from one nation to the next. (In the United States, this 

simple ratio was fixed at 6 percent.) This was a crude method; two banks of approximately 

the same asset size-one embracing risk for access to higher rates of return, the other almost 

entirely risk-averse-would be subject to the same capital requirement. 

To the extent that U.S. supervisors applied capital requirements aggressively, they 

were placing U.S. banks at a competitive disadvantage in international markets. Competing 

non-U.S, banks would be subject to widely differing capital requirements, depending upon 

the policies of their respective home states. Assuming that capital adequacy served a 

legitimate regulatory purpose, however, U.S. supervisors would be ill advised to ameliorate 

this competitive disadvantage simply by lowering U.S. capital requirements. 

Basel I 

By the mid-1980s, U.S. supervisors openly ad~tfitted that their rules did not ade- 

a. This material is based upon Michael P. Malloy, Capitol Regulation and International Banking: A 

Questionable Stt’ategy, in GREGORY T. PAPANIKOS (ed.), ESSAYS ON THE ECONOMICS OF LAW AND INDUSTRIAL 
ORGANIZATION 155 (2006). 

1. See, e.g., 12 U.S.C. §§ 1818(b)(1), 3907(b). Cf, e.g., Groos Nat. Bank v. Comptroller of the Cur- 
rency, 573 F.2d 889 (5th Cir. 1978) (noting "progressive definition" of unsafe and unsound practices under § 
1818(b)); First Nat. Bank of Eden v. Department of the Treasu©’, 568 F.2d 610 (8th Cir. 1978). Similar authority 
exists in the bank holding company context. See Board of Governors v. First Lincolnwood Corp., 439 U.S. 234 

(1978). 
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quately or efficiently promote capital adequacy goals.2 They began directing their attention 

to the establishment of a multilateral capital adequacy regime among the United States and 

its major trading partners, under a new approach that, within the capital ratio, would quantify 

and account for financial factors that significantly affected capital adequacy, but that were 

not necessarily apparent from the face of the balance sheet.3 This technical objective was 

joined to a broader one-reaching multilateral convergence of capital requirements and 

supervision for banks participating in the international market. 

Guidelines for international convergence of capital measurement and capital 

standards, now known as Basel I, were finalized in 1988 and became fully effective in 1992.4 

Basel I, developed under the auspices of the BIS Comlnittee (formerly the Comlnittee on 

B anking Supervisory Practices), set forth "the details of the agreed framework for measuring 

capital adequacy and the mininmm standard to be achieved which the national supervisory 

authorities represented on the Comlnittee intend to implement in their respective countries."5 

The basic focus of this multilateral framework was "assessing capital in relation to credit risk 

(the risk of counterparty failure)."6 However, the framework acknowledged that "other risks, 

notably interest rate risk and the investment risk on securities, need[ed] to be taken into ac- 

count by supervisors in assessing overall capital adequacy.’’7 The framework consisted of a 

mininmm required ratio of specified constituents of capital to risk-weighted assets. 

Basel I established a relatively simple methodology for risk-weighting, employing 

only five risk weights.8 Essentially, the methodology effectively captured only credit risk.9 

It was left to the discretion of individual supervisory authorities to decide whether to attempt 

to account for more methodologically difficult types of risk, such as investment risk, interest 

rate risk, exchange rate risk or concentration risk.l° Furthermore, the individual supervisory 

authorities also retained discretion to supplement the framework’s risk-weighted methodology 

with "other methods of capital measurement,u such as the mandated capital-assets ratios 

previously established by individual national regulators. Further, to account for country trans- 

fer risk, the Committee ultimately adopted an approach that applied differing risk weights to 

defined groups of countries.12 

2. For example, in issuing its 1985 capital adequacy regulations, tl~e Office of the Comptroller or the 
Cun’ency ("OCC"), the supervi sot of U.S. national banks, acknowledged that the minimum capital ratio rules did 
not rigorously account either for differences in a given bank’s balance sheet composition or for the presence of 
off-balance-sheet activities that contributed to risk. See 50 Fed. Reg. 10,207, 10,214 (1985). 

3. See Michael P. Malloy, U.S. International Banking and the New Capital Adequacy Requirements: 

New, Old and Unexpecte& 7 ANN. REV. B~’qKLNG L. 75 (1988) (discussing transition from pre-1998 U.S. 
regulatory practice to multilateral rules). 

4. BANK FOR [N’I~;RNATIONAL SF?I"II.EMENTS, E[NAL REPORT FOR [N’I~;RNATIONAL CONV[ZRG[ZNCE OF 
CAPrrAL MEASUREMENT AND CAPITAL STANDARDS, reprinted in 4 Fed. Banking L. Rep. (CCH) ~ 47-105 (Mar. 
15, 1996) [hereinafter "Basel F’]. See Michael P. Malloy, Capital Adequacy and Regulatoty Objectives, 25 
SUFFOLK TR~NSNAT’L L. REV. 299 (2002) (discussing Basel I). 

5. Basel Iat 51,166. 
6. Id. at 51,167. 
7. ld. 
8. See id. at 51,175-51,176, Annex 2 (establi shing risk weights by categories of on-balance-sheet asset). 

9. Id. at 51,169. 
10. Id. at 51,169-51,170. 
11. Id. at 51,169. 
12. Id. at 51,170-51,171: 

[T]be Committee has concluded that a defined group of com~tries should be adopted as the basis for applying 

differentiN weighting coefficients[.] "Ilae framework also recognizes tbe importance of and that this group should be f~ll 
members of the OECD or countries which have concluded special m~cangements witb the [International Monetary Fund] 

associated with the Fund’s General Arrangements to Borrow 
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Basel I also recognized the importance of bringing off-balance-sheet risk into the 

analysis of capital adequacy.13 All categories of off-balance-sheet risk were brought within 

the framework, by conversion into appropriate credit risk equivalents.~ 4 Uncertainty remained 

about the appropriate approach to items exposed to significant interest-rate and exchange-rate 

related risk, such as swaps, options and futures.15 As to these contingencies, the framework 

took the position that special treatment was necessary, "because banks are not exposed to 

credit risk for the full face value of their contracts, but only to the cost of replacing the cash 

flow if the counterparty defaults.’’16 

Once the credit equivalent amounts of such contingencies have been calculated, the 

amounts are to be weighted in accordance with the risk weights applicable to the category of 

counterparties involved. However, in anticipation of the fact that most counterparties in the 

market for such contingencies, particularly long-term contracts, ~’tend to be first-class 

names,’’17 Basel I reflected general agreement that such contingencies would be assigned a 

50 percent risk weight, rather than the 100 percent risk weight that might otherwise be applic- 
able.18 

The final element in the risk-weighted methodology, as with any capital-assets ratio 

requirement, was the required minimum level of the ratio. It was generally agreed that spe- 

cifying a target ratio was desirable before the proposed framework was circulated at the 

national level for consultation and discussion. After further consultations and study, final 

agreement was reached, and the framework adopted a target standard ratio of eight percent, 

of which core capital must constitute at least four percent,l~ This target ratio became fully 

applicable at year-end 1992.2° 

The Committee continued to refine the details and mechanics of risk management 

and supervision,21 an extremely important task. While BIS guidelines are only directly 

relevant to states that participate in the BIS Committee-namely, the "Group of Ten" large 

industrialized democracies ("G-10"),22 plus Luxembourg, Spain, and Switzerland, never- 

¯.. "lt~is decision has the following consequences for the weighting structure. Claims on central government s 
wit bin the OECD will attract a zero weight (or alow weight if the national supervisory authority elects to incorporate int crest 
rate risk); and claims on OECD non-central government public-sector entities will attract a low weight.. ¯. Claims on central 

governments and central banks outside ffie OECD will also attract a zero weigbt (or alow weight if ffie national supervisory 
aulhorlty elects to incorporate inveslment risk), provided such claims are denominated in tbe nalional currency and lhnded 

by liabilities in the same currency .... 
¯ . ¯ As regards the treatment of interbank claims, in order to preserve the efficiency and liquidity of the 

int ernafiot~al int erbat~: market[,] there will be no differ ent iatiot~ between short-term cla~s on bar, ks incorporated witbin or 

outside the OECD¯ However, the Committee draws a distinction between.., sbort-term placements with offier banks ¯. 

¯ and.., longer-tem~ cross-border loans to banks which are often associated wiffi particular transactions and carry greater 
transl~r andlor credit risks¯ A 20 per cent [sic] weigbl willtberefore be applied to claims on allbanks, wherever incorporated, 

wiffi a residualmaturity of up to an[d] including one year; longer-term claims on OECD incorporated banks willbe weighted 
at 20 per cent [sic’]; at~d longer-term claims on banks incorporated outside tbe OECD will be weighted at 100 percent¯ 

13. See id. at 51,171-51~172 (discussing treatment of off-balance-sheet engagements). 
14. See id. at 51,176, Annex 3 (establishing credit conversion factors for off-balance-sheet items). 
15. See id. at 51,172. 
16. Id. 
17. Id. at 51,178. 
18. ld. However, some member countries apparently reserved the right to apply the full 100 percent risk 

weight. See id. n. 9. 
19. Id. at 51,172. 
20. Id. at 51,172-51,173. 
21. See, e.g., 2 MICHAEL P. MALLOY, B~a~NKING LAW ~a~ND REGULATION 5.110-5.112 (1994 & 2006 

Cure. Supp. No. 2) (discussing refinements of Basel I). 
22. Belgium, Canada. France, Germany, Italy, Japam the Netherlands, Sweden, United Kingdom. and 

the United States. On the BIS and the G-10, see Michael P. Malloy, Emerging International Regime of Financial 
Ser~,ices Regulation, 18 TRANSNAT’L LAg’. 327 (2005). 
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theless "[i]n many cases, supervisory authorities in non-G-10 countries have seen fit publicly 

to associate themselves with the Committee s initiatives. ’ ~ Basel I is currently used by super- 

visors in over 100 countries to determine minimum capital reserves of banks subject to their 

jurisdiction.24 

Shortcomings of Basel I 

It should be evident, however, that the Basel I methodology exhibited some serious 

shortcomings. First, the framework recognized only a narrow, though very significant, type 

of risk-credit risk, i.e., the risk of counterparty failure.25 Over time, the methodology was 

refined to fold in other types of risk, namely, interest-rate, exchange-rate, and market risks.26 

Nevertheless, there was still no calibration within the methodology for internal or "opera- 

tional" risk-broadly speaking, the risks attendant upon poor management of asset risks-yet 

surely this type of risk was important for safety and soundness purposes.~7 

Second, the methodology for risk-weighting was technically rudimentary. Five risk 

weights-0, 10, 20, 50 and 100 percent of asset value-were available for all types of assets 

and all types of counterparties. This arrangement produced such anomalous results as the 

application of the same risk weight to a commercial loan to a small business operating a local 

retail computer store and a commercial loan to a major dot.corn corporation, despite the 

obvious differences in the relative risks involved in the two borrowers. 

Third, the framework did not take into account the dramatic changes in the contours 

of the banking market itself. These changes included consolidation in holding company 

patterns of ownership and control of increasingly diversified financial services enterprises. 

Consolidation and diversification were taking place in a markedly more globalized market 

environment. 

Fourth, the methodology tended to be insensitive to the individual experience and 

operational qualities of banks. The framework had one size to fit all banks subject to capital 

adequacy requirements.28 Thus, greater reliance on standardized capital adequacy calcu- 

23. Bank for International Settlements, The Basel Committee on Banking Supervision, available at 
http://www.bis.org/bcbs/aboutbcbs.htm. 

24. Daniel Pruzin, Basel Committee Cites Mixed Results for Meeting Proposed Capital Accord, BNA 
lnt’l Bus. & Fin. Daily, Apr. 24, 2001, at d2. 

25. For contrasting discussion of the types of risk relevant to the conduct of the business of banking, 
see Committee on Banking Supervision, Bank for International Settlements, Core Principlesfi)rEffk~ctive Banking 
Supervision § IV.A, reprinted in, MICHAEL P. MALLOY, INTERNATIONAL B_~NKING: DOCUMENTARY SUPPLEMENT 
135-137 (2d ed. 2005) [hereinafter "CORE PRINCIPLES"]. 

26. See, e.g., 61 Fed. Reg. 33,166 (1996) (publishing OCC, FRS & FDIC joint policy statement 
providing guidance on sound practices for managing interest rate risk); 66 Fed. Reg. 15,049 (2001) (to be codified 
at 12 C.F.R. §§ 567.1,567.5(b)(4), (c)(2)(i)-(ii), 567.6(a)(1)(ii)(H), (a)(1)(iv)(G)-(H); removing 12 C.F.R. §§ 
567.5 (c)(2)(iii), (c)(3), 567.7) (proposing 50 percent risk weight for certain qualifying mortgage loans; eliminating 
interest rate risk component of risk-based capital regulations; proposing technical changes); 62 Fed. Reg. 68,064 
(1997) (codified at 12 C.F.R. pts. 3, 208, 225, 325) (amending market risk provisions in risk-based capital 

standards) 
27. The term operational risk may be defined as "the risk of direct or indirect loss resulting from 

inadequate or failed internal processes, people and systems or from external events." BIS Committee on Banking 
Supervision, Consultcttive Document: The New Capital Accord 94 (Jan. 2001) [hereinafter "Consultative 
Document"]. The term does not include strategic and reputational risk. Id. For discussion of reputational risk, see 
CORE PRINCIPLES at 137. 

28. This was particularly true of U.S. application of Basel I. While Basel I by its own terms applied only 
to international banks, U.S. statutes and implementing regulations apply the capital adequacy regime to all banks 
subj ect to federal regulation. 
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lations-a tendency clearly exhibited by U.S. statutes29-carries with it the danger of neglecting 

individualized safety-and-soundness assessment of particular banks. 

Basel H 

Over the past decade, the BIS Committee began working on amendments to Basel 

I in order to take account of new globalized financial practices and to create a more flexible, 

risk-sensitive framework for determining mininmm capital requirements.3° In June 1999, the 

BIS issued a proposal that would significantly revise the capital adequacy accord, in two 

basic ways: by extensively refining Basel I guidelines, and by providing a dramatic alterna- 

tive approach. The new approach had three basic principles: (i) International banks would 

be required to establish their own internal methods for assessing the relative risks of their 

assets. (ii) Supervisory authorities would be expected to exercise greater oversight of these 

capital assessments by banks. (iii) Greater transparency in banking operations would be 

required, e.g., the creditworthiness of borrowing governments and corporations would be 

assessed by credit-rating agencies, and these ratings would be used by banks in pricing loans 

to such borrowers. The BIS anticipated that the new accord, which came to be known as 

"Basel II," would be effective no sooner than 2001.31 
A revised version of the proposal was issued for comment in January 2001.32 This 

version retained the three-pronged approach of the original proposal, referred to as the three 

"pillars" of minimum capital requirements, enhanced supervision, and market discipline. 

Of the three pillars, by far the most extensively discussed was the first pillar, which 

would involve significant changes in capital adequacy regulation. First, capital requirements 

would be extensively revised from the Basel I version and would offer banks two alternative 

approaches to capital adequacy. The standardized approach33 is essentially Basel I, as 

revised.34 The revisions represent refinements, for example, including more articulated risk 

weights with respect to claims on sovereign borrowers based upon their credit assessments 

by export credit agencies.35 Further, the revision would impose a requirement that 

internationally active banks account for operational risk (arising from poor documentation, 

fraud, infrastructural failure and the like), in addition to credit and market risk.36 Generally, 

the proposed charge for operational risk would be approximately 20 percent of overall capital 

requirements.37 The capital requirements would be applied to consolidated and sub-consol- 

idated elements of larger financial services enterprises.38 

29. See, e.g., 2 M.M~LOY, BANKING LAW AND REGULATION, supra at 5.47-5.54 (discussing use of capital 
supervision as central focus of U.S. bank supervisory policy). 

30. See Daniel Pruzin, Basel Committee Sets Out Changes to Risk Calculations Under Capital Accord, 

BNA Int’l Bus. & Fin. Daily, Oct. 3, 2001, at d3 (discussing BIS motivations for proposed Capital Accord). 
31. Alan Cowell, An International Banking Panel Proposes Ways to Limit Risk, N.Y. Times, June 4, 

1999, at C4, col. 4. 
32. Consultative Document, supra. 
33. ld. at 7-31. 
34. Id. at 7. 
35. Id. at 7-8. 
36. Id. at 95. 
37. Id. at 95 n.51. 
38. Id. at 1: 

1. The New Basel Capital Accord... will be applied on a consolidated basis to imemationally active banks, 

2. The scope of application of tlie Accord will be extended to include, on a fully consolidated basis, holding 

companies tbat are parents of banldng groups to ensure that it captures risks within the whole banldng group 
3. The Accord will also apply to all inlernationally active banks at every tier witliin a banking group .... 
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As an alternative to the standm’dized approach, banks that demonstrated to their 

supervisors an internal methodology for assigning exposures to different classes of assets 

consistently over time39 would be permitted to maintain capital in accordance with an internal 

credit ratings system (the so called "intei~al ratings based," or "IRB" approach).4° The IRB 

approach was to be based upon sophisticated computer modeling or other in-house analytical 

tools to determine credit risk, on a borrower-by-borrower basis that includes an estimate of 

future losses on assets.41 Two methodologies are available in this regard. The fi)undation 

methodology would allow the bank to estimate internally the probability of default on the 

asset, while using supervisor-imposed analysis of other risk components associated with the 

asset.42 Under the advanced methodology, a sophisticated bank would be permitted to use 

internally generated estimates for other risk components.43 

The revised proposal was highly criticized by banking industry conmaentators,44 

mainly because of reporting requirements perceived as excessive, and the level of capital 

charges viewed as unnecessarily high. In addition, in the Spring 2001, the annual report of 

the BIS Committee, reviewing the public disclosure practices of international banks, crit- 

icized the relative lack of disclosure in areas related to credit risk modeling and use of 

internal and external ratings by major banks.45 This problem seriously implicated the pro- 

posed Basel II, since disclosure of information with respect to use of internal ratings was 

necessary for banks to qualify for the IRB approach proposed in "Pillar 1" of the new ac- 
cord.46 

In fact, as a result of its assessment of the critical comments that were received in 

response to the 2001 proposal, in June 2001 the BIS Colnmittee decided to delay imple- 

mentation of Basel II until 2005.47 

In a working paper issued 28 September 2001, the Risk Management Group of the 

BIS Committee outlined changes to the proposed Basel II.4s The proposed changes to "Pillar 

1" would include, inter alia, a significant lowering of the operational risk charge as a per- 

centage of a bank’s overall capital set-aside requirements and greater flexibility in the use of 

advanced internal risk estimate methods for determining a bank’s minimum capital require- 

ments.49 

On 5 October 2001, the BIS Committee released another working paper, proposing 

(Footnote omitted.) However, the pm’ent holding company of a banking group’ s holding company may not itself 
be subject to the revised rules if it is not viewed as a parent of a banking group. Id. at 1 n. 1. 

39. Id. at 32. 
40. Id. at 32-86. 
41. ld. at 34. 
42.Id. In October 2001, a task force of the BIS Committee questioned whether the foundation approach 

was necessary and asked fox" comment from the banking industry on this issue. Models Task Force, BIS Committee 
on Banking Supervision, Working Paper on the Internal Ratings-Based Approach to Specialized Lending 
Exposures, available at, http://www.bis.org [hereinafter MTF Working Paper]. 

43. Consultative Document at 34. 
44. See Daniel Pruzin, supra at d3 (noting industry opposition). 
45. Daniel Pruzin, Basel Committee Cites Mixed Results for Meeting Proposed Capital Accord, BNA 

h~t’l Bus. & Fin. Daily, Apr. 24, 2001, at d2. 
46. Id. 
47. Daniel Pruzin, Capital Accord Draft Completion Delayed as Basel Committee Eyes Ne w Revisions, 

BNA Int’l Bus. & Fin. Daily, June 26, 2001, at d3. 

48. Risk Management Group, BIS Committee on Banking Supervision, Working Paper on the 
Regulato¢ Treatment of Operational Risk, available at, http:iiwww.bis.org [hereinafter RMG Working Paper]. 

49. Daniel Pruzin, snpra d3 (discussing proposed changes). 
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further changes to Basel II.s° The working paper focused on issues concerning the application 

oflRB approaches to risk assessment, and specifically on the treatment of"specialized loans" 

such as proj ect finance undertakings.S~ The working paper proposed a specific framework for 

treatment of specialized loans that relied upon a stream of income generated by an asset 

rather than the creditworthiness of the borrower for repayment of the loan. Such a loan 

arrangement does not conform to assumptions underlying the IRB approach of the 2001 

revision, which tended to focus on the ongoing operations of the borrower as the source of 

repayment.~2 

Thus began a repeated round of revised proposals, public and often strenuous 

criticism, and further delays in the expected effective date. By the Summer of 2003-while 

Basel II was still in process-the U.S. Congress had already begun to cool on the idea of the 

IRB approach,s3 as had British bankers.~4 These attitudes would continue up to the moment 

that Basel II was finalized,5s and beyond,s6 On 11 May 2004, the BIS Cormnittee announced 

that it had reached agreement on outstanding issues that had impeded finalizing Basel II.57 

The Conmaittee stated that it would adhere to a proposed year-end 2006 target date for banks 

to adopt the more basic standardized and foundation IRB approaches for assessing minimum 

capital charges.58 However, for banks adopting the most advanced IRB approaches-most, if 

not all, major internationally-active banks-the Committee expected that a year-end 2007 

target date was necessary to allow further impact analysis and parallel running before full 

implementation,s9 On 26 June 2004, the Committee approved the final version of the Basel 

II. The Conmaittee emphasized that it would continue to review the calibration of the new 

requirements prior to implementation and to adjust Basel II as necessary to ensure that the 

new capital rules did not result in a sharp increase in overall minimum capital requirements. 

50. MTF Working Paper, supra. See Daniel Pruzin, Basel Committee Outlines Further Changes to IRB 

Approach in Proposed Capitctl Accord, Int’l Bus. & Fin. Daily, Oct. 10, 2001, at d5 (reporting on MTF Working 

Paper). 

51. See Michael P. Malloy, International Project Finance: Risk Analysis and Regulatory Concerns, 

18 Tm\NSNAT’L LAW. 89 (2004) (discussing Basel II treatment of project finance). 

52. See, e.g., Consultative Document, supra at 50-51 (discussing risk assessment criteria applicable to 

corporate exposures). 

53. See, e.g., R. Christian Bruce, Regulators Must Supply More Answers Before Basel Can Be Adopted, 

Shelby, Sarbanes Say, BNA BANKING DALLY, June 19, 2003, at 1 (reporting on congressional dissatisfaction with 

Basel 1I deliberations). 

54. See Patrick Tracey and Karen Werner, British Banking Groups Seek Delay In Basel H Capital 

Accord Until 2010, BNA BANKING DAILY, Aug. II, 2003, at 1 (reporting on request by British Bankers’ 

Association and London Investment Banking Association for "less prescriptive and more principles-based" rules). 

55. Committee on Banking Supervision, Bank for International Settlements, International Convergence 

of Capital Measurement and Capital Standards: A Revised Framework (June 26, 2004), available at 

http://www.bis.org/publ/bcbsl07.htm (hereinafter "Basel 1I"). 

56. Richard Cowden, Regulators, Lawmakers, Industry Cautious As Basei HAccord Staggers to Finish 

Line, BNA BANKING DAII~Y. April 26, 2004 (reporting on preference of U.S. banks, regulators, and lawmakers to 

delay Basel lI implementation past 2006). 

57. Daniel Pruzin, Basel Committee Announces Deal On Key Remaining Accord Issues, BNA Banking 

Daily, May 12, 2004. These issues included calibration of minimum capital requirements, the proposed capital 

charge for operationalrisk, and the use of advanced internalratings-based ORB) systems for assessing bank capital 

charges, ld. 

58. ld. 

59. Id. 
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pp. 548-549: Replace note 7.19 with the following: 

7.19. One fundamental question was not explicitly addressed by the original Basel 

I, nor has it been the subject of deliberations over Basel II: Why use capital as the basic 

measuring tool of safety and soundness in banking supervision? In traditional corporate law 

terms, capital serves at least four distinct roles, among others. First, capital is the source of 

the primary (or, at least, the most significant) operational financial resources for the corporate 

enterprise. Second, it is the marker for the competing property interests in the enterprise, 

indicating the ultimate (i.e., liquidational) property rights of various classes of investors. 

Third, capital serves as a marker for associational rights and obligations, indicating, for 

example, the relative voting rights of different classes of investors. Fourth, capital deterior- 

ation is the primary measure or precondition of insolvency. Banking enterprises tend to be 

atypical and asymmetrical with respect to the corporate roles of capital. This is particularly 

true of the first and fourth roles just identified. So, why use the capital-assets ratio as the 

basic measure of safety and soundness? 

7.19A. As with Basel I, the BIS Committee expected that Basel II would become 

the global standard for minimum capital requirements.6° However, India and China, among 

other major developing countries, had already indicated that they did not intend to adopt 

Basel II,61 and U.S. supervisors-including the SEC as well as the four principal federal bank 

supervisors-have decided that Basel II will only be applied to the relatively small number 

of the largest internationally-active U.S. banks.62 The vast majority of U.S. financial 

institutions will continue to be governed by a modified version of Basel I, now referred to 

as "Basel IA." This could stratify U.S. bank supervision, as between the largest banks and 

all other financial institutions, for the first time in the history of modern U.S. bank 

supervision. Exacerbating concerns about regulatory stratification, the most recent BIS 

quantitative impact study ("QIS 4") indicated that Basel II would significantly reduce 

aggregate bank regulatory capital of the banks to which it applied. As a result, supervisors 

must consider whether to add capital charges under "pillar 2"-the enhanced supervisory 

review process-for noncredit risks (e.g., interest rate risk, concentration risk, strategic risk, 

liquidity risk).63 If you were a U.S. policy maker, would you still be in support of the BIS 

capital adequacy regime? How-if at all-would you want Basel II changed? 

7.19B. The QIS 4 data indefinitely delayed the plans of U.S. supervisors to ask for 

comment on proposed rules implementing Basel II during the Summer 2005. The data also 

60. Id. 

61. ld. However, in April 2006~ the head of China’ s Banking Regulatory Commission stated that China 
would adopt Basel lI standards within four to six years for domestic banks with substantial numbers of overseas 
branches. Kathleen E. McLaughlin, CBRC Chair Says China Will Adopt Basel II Standards Starting in2010, BNA 
BANKING DAILY (April 13, 2006), available at http://pubs.bna.com/ip/bn’edbbd.nsI7 eh/AOB2Q6C7R7. 

62. Five Federal Agencies Announce Plans to Implement Basel H over Four-year Perio& BNA 
Banking Daily, June 29, 2004. 

63. Also in July 2005, the Basel Committee and the International Organization of Securities 
Commissions (IOSCO) finalized rules on capital set-aside requirements for bank exposures related to trading in 

securities, derivatives, and other financial instruments, as well as the treatment of "double default effects," i.e., file 
risk that both a borrower and guarantor could default on the same obligation. Daniel Pruzin, Basel Committee, 
IOSCO Finalize Rules On Treatment c?f Trade-Related Exposures, BNA Banking Daily, July 19, 2005~ available 
at http://pubs.bna.comJip/BNA/bbd.nsfTis/AOB IDIN8C5. The Basel Committee/IOSCO paper, The Application 
of Basel II to Trading Activities and the Treatment qf Double Default Effects, is available at http:/iwww.bis.org. 
The new rules amend several aspects of Basel II, to increase significantly the risk-sen sitivity of capital requirements 
for these exposures. 
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raised questions about the ability of banks relegated to Basel IA to compete with banks that 

are permitted to adopt the Basel II methodologies. This situation would give Basel II banks 

significant competitive advantages over Basel IA banks, and might leave the latter vulnerable 

to acquisition by the former, a result that would be politically unacceptable to many in the 

U.S. Congress. As a result, the supervisors put their plans on hold in May 2005, to allow 

more time to analyze the QIS 4 results. In September 2005, after further congressional hear- 

ings on Basel II, U.S. supervisors announced that they would delay implementation by at 

least one year and would develop extra safeguards to address the problems identified by the 

QIS 4.64 
7.19C. Further delays in U.S. implementation. European competitors have already 

begun implementing the EU version of Basel II, as of January 1, 2007. It was not until 

September 2006 that the U.S. regulators issued a joint notice proposing a new risk-based 

capital adequacy framework that would require some, and permit other, qualifying depository 

institutions (i.e., banks, savings associations and bank holding companies) to use an internal 

ratings-based approach to calculate regulatory capital requirements and advanced 

measurement approaches to calculate regulatory operational risk capital requirements.65 The 

proposed rule described the qualifying criteria for banks required or seeking to operate under 

the proposed framework and the applicable risk-based capital requirements for banks that 

operate under the framework. Comments on the proposal were due January 23, 2007.66 

However, on November 1, 2006, the American Bankers Association requested more time to 

comment on the proposed Basel II rules, in light of the delay in issuing a proposal for Basel 

IA rules.67 (Federal regulators had planned overlapping comment periods for the Basel II and 

Basel IA rules, but issuance of the Basel IA proposal had been delayed by a review by the 

Office of Management and Budget, which conceivably could last for as long as 90 days.) In 

December 2006, the regulators announced proposed Basel IA rules,68 and extended the 

comment period on the Basel II proposed rules an additional two months.6~ The regulators 

were specifically seeking comment on the question whether Basel II banks-the largest 

internationally active banks-should have the option of adopting Basel IA rules instead of 

being required to follow Basel II.7° If adopted as proposed, the Basel IA revisions would 

apply to banks, bank holding companies, and savings associations (collectively, "banking 

organizations"). A banking organization would be permitted to elect to comply with the 

proposed Basel IA revisions or remain subject to the existing risk-based capital rules, unless 

it uses the Basel II Advanced Capital Adequacy Framework proposed in September 2006.71 

The extended comment period for the proposal ended on March 26, 2007. By July 2007, the 

regulators announced that they had reached a compromise agreement on a final rule that 

64. R. Christian Bruce, Regulators Delay Basel H Implementation, Promising New Roadmap, Extra 

Safeguards, BNA BANKING DALLY (Oct. 3, 2005), available at http://pubs.bna.condip/BNAIbbd.nsf/is! 
AOB1POX1Q1. 

65.71 Fed. Reg. 55,830 (2006) (to be codified at 12 C.F.R. pts. 3 (OCC rules), 208,225 (Fed rules), 
325 (FDIC rules), 566 (OTS rules)). 

66. ld. at 55,830. 
67. R. Chri stian Bruce, ABA Asks Regulators for More Time To File Comments on Basel I1 Proposal 

(Nov. 2, 2006), available at http:/!pubs.bna.com!ip!bna/ibd.nsf/eh/AOB3P9T7~5. 
68.71 Fed. Reg. 77,446 (2006) (to be codified at 12 C.F.R. pts. 3 (OCC rules), 208,225 (Fed rules), 

325 (FDIC rules) 567 (OTS rules)); as corrected, 72 Fed. Reg. 1266 (2007). 
69.71 Fed. Reg. 77,518 (2006) (extending comment period until March 26, 2007). 
70. R. Christian Bruce, Regulators Unveil Basel IA Proposal, Will Consider Adoption by Basel I1 

Banks (Dec. 6~ 2006), available at http:iipubs.bna.con~dip/bna/bbd.nsfieh/AOB3U6D7U2. 
71.71 Fed. Reg. at 77,446. 
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cleared the way for U.S. implementation of Basel II in early 2008.72 In December 2007 the 

four regulators jointly published final rules implementing Basel II for the largest, 

internationally active U.S. banks.73 The final rules were effective April 1,2008.74 Banks were 

to start a preliminary phase of the U.S. implementation effort early in 2008, but required 

Basel II compliance does not initiate until January 1, 2009, when the new standards will 

begin to be phased in over a three-year period.75 At that point, it is anticipated that only about 

twenty-five U.S. banking institutions will be required to adopt Basel II, with another small 

group of relatively large U.S. banking institutions having the option to do SO.76 The 

overwhelming majority of U.S. banking institutions will be required either to continue to 

apply the 1988 Basel I standards, or the new and more risk-sensitive Basel IA standards still 

to be proposed by the regulators.77 

72. R. Christian Bruce, Regulators Reach Agreement on Basel II, Clearing Path for 2008 U.S. 

Implementation, BNA B~’qKING DALLY (July 23, 2007), available at http://pubs.bna.com/ip/bna!bbd.nsff 
125731d8816a84d385256297005f336’a/c22822013 la5bb868525731 f00018465?OpenDocument. 

73.72 Fed. Reg. 69,288 (2007) (codified at 12 C.F.R. pts. 3 (OCC rules), 208, 225 (Fed rules), 325 
(FDIC rules), 559-560, 563,567 (OTS rules)). For simplicity, the final rule uses the term "bank’~ to include banks, 
savings associations, and bank holding companies (BHCs). 72 Fed. Reg. at 69,288 n. 1. The terms "bank holding 
company" and "BHC" do not include savings and loan holding companies regulated by the OTS./d. 

74. 72 Fed. Reg. at 69,288. 
75. See R. Christian Bruce, R. Christian Bruce, Fed’s Governors, Eyeing Credit Turmoil, Welcome New 

Capital Rules Under Basel II, BNA B.~’qKINO DMLY (Nov. 5, 2007), available at, http:/]pubs.bna.co~dip/bna] 
bbd.n sf/ehiAOB5HSM7E8. 

76. ld. 
77./d. 
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549-553: Delete the excerpt.~llowing the original note 7.19. 
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p. 554: Add the fi)llowing new note at the end of the chapter: 

7.25. Implementing regulations. In October 2007, the Fed and the SEC published 

a single set of jointly adopted rules78 to implement GLBA exceptions for banks from the 

definition of the term "broker.’’79 The rules define terms used in these statutory exceptions 

and include certain related exemptions. The rules became fully effective in December 2007, 

as did the amendments removing and reserving certain superseded provisions of 17 C.F.R.8° 

The effective dates of the rules do not control the date of required compliance, however. A 

bank is exempt from complying with the rules and the "broker" exceptions in 1934 Act until 

the first day of its first fiscal year commencing after September 30, 2008.81 

7.26. Related regulatory amendments. At the same time, the SEC adopted rules and 

rule amendments regarding exemptions from the definitions of "broker" and "dealer" under 

the 1934 Act for bank securities activities.82 These new rules and rule amendments are 

effective November 2, 2007.83 Intended to complement Regulation R, the rules and rule 

amendments for the most part reflect changes that the GLBA made to the 1934 Act with 

respect to the status of banks as "dealers.’’8~ In particular, the SEC adopted a conditional 

exemption8-~ that will allow banks to effect riskless principal transactions with non-U.S. 

persons pursuant to Regulation S86 under the 1933 Act. The exemption will apply only to 

purchases and sales of "eligible securities,’’87 i.e., securities that are not in the inventory of 

the bank or an affiliate, and that are not underwritten by the bank or an affiliate on a firm 

commitment basis (apart from securities acquired from an unaffiliated distributor). In 

addition, this exemption will apply only to Reg S transactions that a bank makes on a 

78.72 Fed. Reg. 56,514 (2007) (codified at 12 C.F.R. §§ 218.100,218.700-218.701,218.721-218.723, 

218.740-218.741,218.760, 218.771-218.772, 218.775-218.776, 218.780-218.781; 12 C.F.R. §§ 247.100,247.700- 
247.701,247.721-247.723,247.740-247.741,247.760, 247.771-247.772, 247.775-247.776, 247.780-247.781; 
removing 17 C.F.R. §§ 240.3a4-2 - 240.3a4-6, 240.3b-17,240.15a-7,240.15a-8). Identical sets of the final rules 
were adopted by the Fed and the SEC. codified by the Fed in 12 C.F.R. pt. 218 and by the SEC in 17 C.F.R. pt. 
247. The final rules adopted by the two agencies within their respective C.F.R. titles were intentionally numbered 
identically from § ---.100 to § ---.781.72 Fed. Reg. 56,514, 56,516 & n.27 (2007). 

79.15 U.S.C. § 78c(a)(4). Pursuant to the FSRRA § 101, this single set of final rules supersedes any 
and all other proposed or final rules issued by the SEC on or after the date of enactment of the GLBA with regard 
to the definition of "broker." 72 Fed. Reg. at 56.516. 

80./d. 
81.72 Fed. Reg. at 56,514. 
82. 72 Fed. Reg. 56,562 (2007). 
83.72 Fed. Reg. at 56,562. 
84. 72 Fed. Reg. at 56,562-56,563. 
85. See 17 C.F.R. § 240.3a5-2 (providing conditional exemption from definition of "dealer" to allow 

banks to engage in certain transactions involving securities exempted from registration by Reg S). This new 1934 

Act rule corresponds to Rule 771 of Regulation R under the 1933 Act, which permits banks to engage in certain 
Regulation S transactions on an agency basis without being "brokers." Rule 771 "recognizes that non-U.S, persons 
generally will not rely on the protections of the U.S. securities laws when purchasing Regulation S securities from 
U.S. banks, and that non-U.S, persons can purchase the same securities from banks located outside of the U.S." 
72 Fed. Reg. at 56,563 (citing 71 Fed. Reg. at 77,552, discussing proposed version). 

86. 17 C.F.R. §§ 230.901 e~seq. 

87. The rule specifically defines an "eligible security" as a security that is not being sold from the 
inventory of the bank or an affiliate of the bank, and not being underwritten by the bank or an affiliate of the bank 
on a firm-commitment basis unless the bank acquired the security from an unaffiliated distributor that did not 
purchase tile securig, from the bank or an affiliate of the bank. 17 C.F.R. § 240.3a5-2(b)(2). For these purposes, 
the term "distributor" is defined to have the same meaning as in Rule 902(d). Id. § 230.902(d) (defining 
"distributor" to mean any underwriter, dealer, or other person who participates, pursuant to contractual 
arrangement, in distribution of securities offered or sold in reliance on Regulation S). 
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"riskless principal" basis.8~ This focus permits U.S. banks to sell securities overseas that 

foreign banks themselves sell, "thus helping to avoid placing U.S. banks at a competitive 

disadvantage with respect to eligible securities, while also helping to safeguard against 

investor protection risks associated with unregistered entities distributing eligible secur- 

ities.’’~9 The exemption is available when a bank purchases a newly issued eligible security 

from an issuer or a broker-dealer and sells that security in compliance with the requirements 

of Rule 9039o to a purchaser who is not in the United States.91 The exemption is also available 

when a bank purchases, from a person who is not a "U.S. person" under Reg S,92 an eligible 

security after its initial sale with a reasonable belief that the eligible security was initially sold 

outside of the United States within the meaning of and in compliance with the requirements 

of Rule 903, and resells that security to a purchaser who is not in the United States or to a 

registered broker-dealer.93 If that resale is made prior to any applicable distribution compli- 

ance period specified in Rules 903(b)(2) or (b)(3),94 the resale must be made in compliance 

with the requirements of Rule 904.95 Finally, the exemption is available when a bank pur 

88. The rule defines a "riskless principle transaction" as a transaction in which, after receiving an order 
to buy from a customer, the bank purchased the security from another person to offset a contemporaneous sale to 
such customer or, having received an order to sell from a customer, the bank sold the security to another person 
to offset a contemporaneous purchase from such customer. Id. § 3a5-2(b)(4). 

89.72 Fed. Reg. at 56,563. 
90. Id. § 230.903. Rule 903 provides that an offer or sale of securities by the issuer, a distributor, or an 

affiliate or a person acting on their behalf shall be deemed to occur outside the U.S. within the meaning of Rule 
901 if the offer or sale is made in an offshore transactiom and no directed selling efforts are made in the U.S. by 
the issuer, a distributor, affiliate, or person acting on their behalf. However, other conditions may also apply, 
depending upon the place of incorporation and reporting status of the issuer, and the amount of U.S. market interest 
in the securities. C¢2 id. § 230.901 (providing generally that, for purposes of 1933 Act § 5, the terms "offer," "offer 
to sell," "sell," "sale" and "offer to buy" include offers and sales that occur within United States, and excludes those 
occurring outside United States). 

91. ld. § 240.3a5-2(a)(1). 
92. See id. § 230.902(k) (defining "U.S. person’~ to mean: (i) any natural person resident in United 

States; (ii) any partnership or corporation organized or incorporated under the U.S. laws; (iii) any estate of which 
any executor or administrator is U.S. person; (iv) any trust of which any trustee is U.S. person; (v) any agency or 

branch of foreign entity located in United States; (vi) any non-discretionary account or similar account (other than 
estate or trust) held by dealer or other fiduciary [or benefit or account of U.S. person; (vii) any discretionary account 
or similar account (other than estate or trust) held by dealer or other fiduciary organized, incorporated, or (if 
individual) resi dent in Uni ted S tares; and, (viii) any partn ership or corporation if organized or incorporated under 
laws of any foreign jurisdiction and formed by U.S. person principally for purpose of investing in securities not 
registered under 1933 Act, unless organized or incorporated, and owned, by accredited investors (as defined in id. 
§ 230.501(a)) who are not natural persons, estates or trusts). 

93. Id. § 240.3a5-2(a)(2). 
94. Rules 903(b)(2) and (b)(3), id. § 230.903(b)(2)-(3), subject "Category 2" securities and "Category 

3" debt securities to a 40-day distribution compliance period, and subject "Category 3" equity securities to a 
one-year distribution compliance period. Under Rule 903, "Category 1" encompasses certain securities (i) issued 
by a foreign issuer, for which there is no substantial U.S. market interest; (ii) that are offered and sold in an 
overseas directed offering; (iii) that are backed by the full faith and credit of a fOreign government; or, (iv) that are 
offered and sold to employees of the issuer or its affiliates pursuant to certain foreign employee benefit plans. 
"Category 2" encompasses securities not eligible for Category 1 that are equity securities of a reporting foreign 
issuer, or debt securities of a reporting issuer or of a non-reporting foreign issuer. "Category 3" applies to all 

offerings of securities that do not fall within Category 1 or 2. 
95. Rule 904, id. § 230.904, provides that an offer or sale of securities by any person other than the 

issuer, a distributor, an affiliate (except an officer or director who is an affiliate solely by virtue of that position) 
or person acting on their behalf will be deemed to occur outside the United States within the meaning of Rule 901 
if the offer or sale are made in an offshore transaction, and no directed selling efforts are made in the U.S. by the 
seller, an affiliate or person acting on their behalf. Additional conditions apply in the case of resales of Category 

2 or 3 securities by dealers and persons receiving selling concessions, and in the case of resales by certain affiliates 
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chases, frOlTl a registered broker-dealer, an eligible security after its initial sale with a 

reasonable belief that the eligible security was initially sold outside of the United States 

within the meaning of and in compliance with the requirements of Rule 903, and resells that 

security to a purchaser who is not in the United States.96 This provision also requires 

compliance with Rule 904 if the resale is made prior to the expiration of the security’s 

d istribution compliance period. It should be emphasized that nothing, in these amendments 

modifies the 1934 Act } 3(a)(6) definition of "bank’’gs as it applies to foreign banks. 

"Generally, foreign banks doing business with U.S. customers will not meet this definition 

and would be considered broker-dealers under the U.S. securities laws.’’99 Accordingly, a 

foreign bank would generally be required to register as a U.S. broker-dealer unless it 

qualified for an exemption from registration under Rule 15a-6.~°° 

7.27. Conforming amendments. The SEC also amended and redesignated an existing 
~ 101 exemption from the definition of ’dealer’ for bank securities lending activities as a conduit 

lender.~°~ In addition, the SEC conformed the role~°~ that grants a limited exemption ~om 

U.S, broker-dealer regis~ation for foreign broker-dealers to the amended definitions of 

"broker" and "dealer" under the 1934 Act.~ 

7,28, Eliminated rules. The SEC withdrew t~ee roles under the 1934 Act as either 

unnecessary or superseded by circumstance. First, an earlier rule defining the term "bank" 

for purposes of the 1934 Act definitions of "broker" and "dealer" was withdrawn due to 
I05 

judicial invalidation. - Second, the time-li~ted exemption for ba~ securities activities was 

withdrawn due to the passage of time.~°6 Third, the exemption ~om the definitions of 

"broker" and "dealer" for savings associations and savings banes was withdrawn, since the 

of the issuer or a distributor. 
96. Id. § 240.3a5-2(a)(3). 
97. On distribution compliance periods, see note 16, supra. 
98.15 U.S.C. § 78c(a)(6). 
99.72 Fed. Reg. at 56,565. 
100. See id. (expressing SEC view to this effect). 
101. See id. § 240.3a5-3 (former Rule 15a-ll, concerning bank securities lending activities). In 

February 2003, the SEC adopted 1934 Act Rule 15a-I 1 to provide an exemption from the definitions of both 
"broker" and "dealer" for banks engaging in securities lending transactions. See 68 Fed. Reg. 8686 (2003) (codified 
at 17 C.F.R. § 240.15a-11). As applicable to bank broker activities, the Rule 15a-I 1 exemption was never operable, 

because of the temporary exemptions applicable to all bank broker activities. In accordance with the mandate of 
the FSRRA, the SEC and the Fed jointly proposed rules governing bank broker activities, and the SEC adopted 
Rule 772 of Regulation R jointly with the Fed to exempt banks from the "broker" definition for certain securities 
lending activities, ttowever, the FSRRA did not directly affect the operation of the rules the SEC adopted 
concerning banks’ dealer activities. 

102. Rule 3a5-3(d) defines the term "conduit lender" to mean a bank that borrows or loans securities, 
as principal, for its own account, and contemporaneously loans or borrows the same securities, as principal, for its 
own account. The rule further states that a bank that qualifies under this definition as a conduit lender at the 
commencement of a transaction will continue to quality, notwithstanding whether (i) the lending or borrowing 
transaction terminates and so long as the transaction is replaced within one business day by another lending or 
borrowing transaction involving the same securities; and, (ii) any substitutions of collateral occur. 17 C.F.R. § 
240.3a5-3(d). 

103. Id. § 240.15a-6(a)(4)(i). 
104. The amendment "does not change the substance of Rule 15a-6." 72 Fed. Reg. at 56,565. 

105.17 C.F.R. § 240.3b-9 (2007). SeeAmericanBankersAss’n v. S.E.C., 804 F.2d 739 (D.C.Cir. 1986) 
(striking down Rule 3b-9 regulating bank broker-dealer activities). See also Michael P. Malloy, The Regulation 
of Bank Brokerage Activities: Wus Rule 3b-9 Benign? 6 ANN. REV. BANKING L. 181 (1987) (discussing and 
criticizing American Bankers Ass’n). 

106. 17 C.F.R. § 240.15a-8 (2007). 



2010-2011 SUPPLEMENT 

exemption was no longer necessary in light of enactment of the FSRRA.~°7 

109 

107. Id. § 240.15a-9. 





Chapter 8 

Resolution of Institution Failures 

p.557: In Note 8. 7, replace line 2 with the following: 

to the actions of Forth and the bank president? Supervisory responses to troubled institu- 
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pp. 560-573: Replace Notes 8. ll-8.16 and the accompanying excerpts with the fol- 

lowing: 

8.11. Formal statutory enforcement authority. While the regulators prefer an in- 

formal, cooperative response to problems in the banks that they regulate, a very serious 

problem or violation, or a recalcitrant attitude on the part of a problem bank’s management 

may require more formal enforcement action under 12 U.S.C. § 1818(b)-(i), among other 
ll statutory provisions. What kinds of sanction could the Comptroller impose on QNB under 

this statutory authority? Could the Comptroller bar QNB’s outside counsel from representing 

QNB in the future ? (See id. § § 1813 (u), 1818 (e).) Could the Comptroller b ar QNB’ s outside 

counsel from representing any depository institution in the future? 

8.12. Could the Comptroller legally issue a cease and desist order against QNB for 

violations of laws other than federal banking statutes, for example, a consumer fraud law con- 

tained in the statutes of the state in which QNB happened to be located’? Consider the fol- 

lowing case. 

Chavers v. Fleet Bank (RI), N.A. 
844 A.2d 666 (R.I. 2004) 

Williams, Chief Justice. 

[Credit card holders brought an action against the national bank that had issued their 

cards, alleging breach of contract and violations of the Rhode Island Deceptive Trade 

Practices Act (DTPA), R.I.G.L. 1956, § 6-13.1-4, after the bank increased annual percentage 

rates. The trial court granted the bank summary judgment, and the plaintiffs appealed. The 

Rhode Island Supreme Court affirmed in part, reversed in part, and remanded, holding inter 

alia that: (i) the bank’s practices regarding credit card solicitations were exempted from the 

DTPA; and, (ii) the trial court had equitable jurisdiction over the contract claim. In this 

excerpt, the court considers the Comptroller’s authority under 12 U.S.C. § 1818.] 

II 

Summary Judgment... 

A 

Deceptive Trade Practices Act... 

2. Specific Acts... 

The OCC is charged with the primary responsibility of regulating national banks, 

such as Fleet. See Roberts [v. Fleet Bank (R.L),] 342 F.3d [260,] 269 n. 5 [(3d Cir.2003)]. 

In carrying out its supervisory responsibilities, the OCC operates under a comprehensive 

statutory framework set forth in 12 U.S.C. § 1818. Section 1818 provides the OCC with 

"wideranging supervisory and enforcement authority over our nation’s banking system." Fi,:yt 

National Bank of Scotia v. United States, 530 F.Supp. 162, 166 (D.D.C.1982). Under 12 

U.S.C. §§ 1818(b) and (c), the OCC is authorized to initiate cease-and-desist proceedings 

and issue temporary cease-and-desist orders against national banks for violation of any "law, 

rule, or regulation." See also Roberts, 342 F.3d at 270. 

The OCC has used cease-and-desist orders "to regulate all areas of a bank’s opera- 

tions." Fi,:yt Union National Bank v. Burke, 48 F.Supp.2d 132, 137 (D.Conn. 1999) (quoting 

11. For extensi ve discussion of the statutory en forcemen t authority of the federal regulators, see Michael 

P. Malloy, Nothing to Fear but FIRREA Itself" Revising and Reshaping the Enforcement Process q!~ Federal Bank 

Regulation, 50 OHIO ST. L.J. 1117 (1989). 
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In re Franklin National Bank Securities Litigation, 478 F.Supp. 210, 217 (E.D.N.Y. 1979)). 

In addition to its use of cease-and-desist proceedings, the OCC employs informal procedures 

to induce national banks’ compliance with laws, rules and regulations. Id. at 137-38 (quoting 

l~ited States v. Philadelphia National Bank, 374 U.S. 321,330 (1962) (noting that most 

banks follow"[r]eco~mnendations by the agencies concerning banking practices * * * without 

the necessity of formal compliance procedings") and hz re Franklin National Bank Securities 

Litigation, 478 F.Supp. at 218 ("Achieving voluntary compliance with laws, recommenda- 

tions and agreements is often the rule rather than the exception.")). For example, the OCC 

frequently issues commitment letters, memoranda of understanding and enters formal 

agreements7 with banks "to achieve expeditious corrective and remedial action to return the 

bank to a safe and sound condition." Special Supervision/Fraud and Enforcement Activities, 

21-10.C.C¯ Q.J¯ 21 (2002). 

Drawing on its power to obtain compliance with any"law, rule, or regulation" under 

12 U.S.C. § 1818, the OCC has routinely taken steps to enforce various state and federal 

statutes. See, e.g., First National Bank o~f Gordon v. Department of Treasury, Office of the 

Comptroller of the Currency, 911 F.2d 57, 59 (8th Cir. 1990) (issuing cease-and-desist order 

for violations of 12 U.S.C. §§ 18 and 161(a)); First National Bank ofBellaire v. Comptroller 

of the Current3,, 697 F.2d 674, 688 (5th Cir. 1983) (affirnfing OCC’s cease-and-desist order 

for violations of 12 U.S.C. § § 29, 375a and 30); National State Bank, Elizabeth, N.J.v. 

Long, 630 F.2d 981,989 (3d Cir. 1980) (holding that the OCC was responsible for enforcing 

a state antiredlining statute). We are of the opinion that the OCC’s authority to enforce such 

laws includes the power to regulate Fleet’s credit-card solicitations pursuant to the [Federal 

Trade Commission Act, 15 U.S.C. § 45]. 

The Third Circuit has recognized the OCC’s power to take.., action to prevent 

unfair and deceptive credit card solicitations. In Roberts, the court was presented with factual 

allegations that were identical to the allegations in this case. See Roberts, 342 F.3d at 262-64¯ 

¯.. The court held that, pursuant to its regulatory powers set forth in 12 U .S.C. § 1818, the 

OCC was authorized to bring enforcement actions against Fleet to prevent violations of 15 

U.S.C. § 45. Roberts, 342 F.3d at 269-70 .... 

This Court is not persuaded by plaintiffs’ argument that the OCC is powerless to 

regulate Fleet’s credit-card solicitations under 15 U.S.C. § 45(a)(1). Citing 15 U.S.C. § 

45(a)(2), plaintiffs contend that the prohibitions set forth in § 45(a)(1) do not apply to banks¯ 

Under 15 U.S.C. § 45(a)(2), "[t]he [FTC] is hereby empowered and directed to prevent 

persons, partnerships, or corporations, except banks, savings and loan institutions [and] *** 

Federal credit unions * * * from using unfair methods of competition in or affecting com- 

merce and unfair or deceptive acts or practices in or affecting commerce." The limiting 

provisions of 15 U.S.C. § 45(a)(2), however, expressly apply to the FTC’s enforcement 

power. That section has no effect on the OCC’s ability to prevent violations of 15 U.S.C. § 

45(a)(1) as a consequence of its power to enforce any "law, rule, or regulation" under 12 

U.S.C. § 1818. 

The plaintiffs further argue that the prohibitions of 15 U.S.C. § 45(a)(1) cannot be 

enforced against Fleet because the Board of Governors of the Federal Reserve System 

(Federal Reserve Board) has not issued regulations defining what acts or practices shall be 

deemed unfair or deceptive¯ Under 15 U.S.C. § 57a(f), the Federal Reserve Board is required 

7. Formal agreements m’e similar in content to cease and desist orders, but do not carry the threat of 
c on tempt or civil m oney penalties as a remedy for a breach. Special Supervision!Fraud and EnforcementActivi~ies, 

21-10.C.C.Q.J. 21, 22 (2002). 
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to take steps to "prevent unfair or deceptive acts or practices in or affecting commerce" by 

issuing regulations "defining with specificity such unfair or deceptive acts or practices, and 

containing requirements prescribed for the purpose of preventing such acts or practices." The 

ability of the Federal Reserve Board to promulgate such regulations, however, does not 

eviscerate the OCC’s authority to classify a particular act or practice as unfair or deceptive 

on a case-by-case basis. 

In the absence of regulations specifically defining which acts or practices could be 

deemed unfair or deceptive under 15 U.S.C. § 45(a)(1), the OCC properly could make such 

a determination through informal adjudication. Congress did not provide strict guidance on 

what particular acts violate that section. Indeed, the phrase "unfair or deceptive acts or 

practices" does not easily lend itself to precise definition. Rather, "the meaning and 

application of [the phrase ’unfair or deceptive’] must be arrived at by the gradual process of 

inclusion and exclusion." In the Matter of The American Bank of the South Merritt Island. 

Florida, FDIC Enf. Dec. Lexis 512, FDIC-92-17b at 13 (November 24, 1992). The broad 

prohibitions outlined in 15 U.S.C. § 45 (a)(1) leave room for interpretations by implementing 

agencies such as the OCC. The fact that Congress directed the Federal Reserve Board to 

enact corresponding regulations did not strip the OCC of its power to adjudicate such issues 

and make appropriate determinations on a case-by-case basis. See Teambank, NoAo v. 

McClure, 279 F.3d 614, 619 (8th Cir.2002) (recognizing the OCC’s power to fill gaps in a 

particular statute through informal adjudication). 

Regulations promulgated by the Federal Reserve Board pursuant to 15 U.S.C. § 

57a(f) merely serve to further identify deceptive acts or practices. The Federal Reserve 

Board’s responsibility for issuing regulations pursuant to 15 U.S.C. § 57a(f) in no way cur- 

tails the OCC’s broad enforcement power under 12 U.S.C. § 1818. Rather, regulations issued 

pursuant to 15 U.S.C. § 57a(f) would only increase the reach of the OCC’s authority because 

they would constitute specific regulations that the OCC could enforce pursuant to 12 U.S.C. 

§ 1818. 

Next, plaintiffs argue that the OCC has no power to enforce the provisions of 15 

U.S.C. § 45(a)(1) against Fleet in this case because even deceptive credit-card solicitations 

do not affect Fleet’s financial stability, which is a requirement for the OCC to invoke its 

enforcement authority under 12 U.S.C. § 1818. See First National Bank of Bellaire, 697 F.2d 

at 681. The OCC has taken steps to stop such solicitations, thereby clearly evincing the 

OCC’s position on the matter. The OCC has, on numerous occasions, initiated enforcement 

actions and entered consent orders with national banks whereby the bank agreed to cease 

certain credit-card solicitations. See, e.g., bz the matter of: net 1st National Bank Boca 

Raton, Florida, OCC Enf. Dec., Lexis 93, OCC EA No.2000-88 (issued September 25, 

2000); In the matter of: Providian National Bank, Tilton, New Hampshire, OCC Enf. Dec., 

Lexis 54, OCC EA No.2000- 53 (issued June 28, 2000).8 The initiation of an informal 

enforcement proceeding that resulted in the consent order in those cases presumably was 

triggered by concerns that such credit-card solicitations could undermine the credibility of 

the banking institution, thereby triggering a wave of instability throughout the banking 

industry. Moreover, by monitoring national banks’ credit-card solicitations to ensure that they 

8. Although "consent orders need not be supported by findings or opinion, they do express a good deal 
of the law of the agency." 2 Charles It. Koch~ Jr. et al.~ Administrative Law and Practice § 5.43 [2] (2d ed. 1997). 
Because practitioners pay considerable attention to consent orders, it has been "alleged that agencies intentionally 
make law through the consent process" by negotiating a "consent settlement with a small violator [to] establish a 

principle whereas a larger perpetrator might have fought the case * * *." Id. 
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are truthful and trustworthy, the OCC is able to take proactive steps to shield such banks from 

large-scale civil liability under various statutory and common law causes of action .... 

Flanders, Justice, dissenting .... 

Neither the Office of the Comptroller of the Currency (OCC) nor any other 

regulatory agency permits or regulates the activity in question (the issuing and marketing of 

credit cards). Although the OCC contends that it has the power to review national banks’ 

alleged unfair and deceptive credit-card activity on an ad-hoc basis to determine whether to 

initiate the enforcement of any alleged violation of law, such episodic, ad-hoc enforcement, 

under a questionable grant of authority to do so, does not constitute the kind of permissive 

regulation and continuing monitoring of an activity that is necessary to qualify for the 

statutory exemption under DTPA .... 

Although the Third Circuit has held in Roberts v. Fleet Bank ® .I.), 342 F.3d 260, 

270 (3d Cir.2003) that section 8(b)(1) of the Federal Deposit Insurance Act (FDIA)-codified 

at 12 U.S.C. § 1818 (b)(1)-authorizes the OCC to initiate enforcement activity with respect 

to national banks’ alleged unfair and deceptive acts, national banks do not have to register 

with the OCC or to obtain its permission before they can issue or market credit cards. Thus, 

whatever review OCC may undertake of national banks’ credit-card activities is strictly to 

decide whether to initiate enforcement actions and not to monitor or regulate their compli- 

ance with any federal authorization to engage in such activity. Moreover, the Third Circuit 

has previously restricted 12 U.S.C. § 1818 (b)(1)’s grant of authority to situations that threaten 

the financial stability of the bank in question. See, e.g., National State Bank v. Long, 630 

F.2d 981,988 (3d Cir. 1980) (holding that 12 U.S.C. 1818(b)(1) is applicable to a violation 

of state law that directly implicates concerns in the banking field). Thus, given that the OCC 

does not authorize and monitor the credit-card activity of national banks as a regulator and 

given the murky scope of any authority it might have to initiate enforcement actions against 

illegal credit-card activity by national banks, we should not exempt this defendant from 

DTPA .... 

Nevertheless, it is certainly true that national banks are federal instrumentalities that 

are subject to OCC enforcement actions .... For example, under 12 U.S.C. § 1818(b)(1) of 

the FDIA, the OCC can issue cease-and-desist orders when a national bank engages in an 

"unsafe or unsound" practice, or violates a law, rule or regulation. 12 U.S.C. § 1818(b)(1). 

E.g., Branch v. FDIC., 825 F. Supp. 384, 391 (D.Mass. 1993). When a cease-and-desist order 

is premised on an unsafe or unsound banking practice, however, the OCC’s enforcement 

authority is limited to acts directly affecting the bank’s financial stability. See First National 

Bank ofBellaire v. Comptroller of Currency, 697 F.2d 674, 681 (5th Cir. 1983); see also Gulf 

Federal Savings and Loan Association v. Federal Home Loan Bank Board, 651 F.2d 259, 

264, 267 (5th Cir.1981) (interpreting cease-and-desist authority of former FHLLB over 

federally chartered thrifts). But when the order is based on an asserted violation of a law, 

rule, or regulation, the alleged violation need not threaten the banks financial soundness for 

the OCC to properly exercise its authority under 12 U.S.C. 1818(b)(1). Arthur E. Wilmarth, 

Jr., The Expansion of State Bank Powers, the Federal Response, and the Case for Preserving 

the Dual Banking System, 58 Fordham L.Rev. 1133, 1205 (1990). But see First National 

Bank of Bellaire, 697 F.2d at 681 (citing Gulf Federal Savings and Loan Association, 651 

F.2d at 264, 265 n. 5). And the OCCs power to enforce [section] 5 of the Federal Trade 

Commission Act against national banks is questionable at best, given the absence of any 

specific regulations or laws promulgated by the Federal Reserve Board concerning the 

alleged bait-and-switch tactics used to market credit cards that are at issue here. See 15 
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U.S.C. 57a(f)(1) (empowering the board to prescribe regulations defining unfair and decep- 

tive bank practices). 

¯.. The Fifth Circuit has interpreted 12 U.S.C. 1818(b)(1) more narrowly than its 

sister circuits, requiring that the alleged violation must actually threaten the banks financial 

soundness¯ See First National Bank of Bellaire, 697 F.2d at 681 (12 U.S.C. 1818(b) applies 

only to violations of law "with a reasonably direct effect on a banks financial stability") .... 

Despite the Roberts court’s reliance on the facial language of 12 U.S.C. § 1818(b) 

(1), the Third Circuit previously suggested that the OCC may issue a cease-and-desist order 

pursuant to a violation of law only when the purpose of the law is to further the financial 

stability of the banking institution or when the law directly implicates concerns in the banking 

field. See National State Bank, 630 F.2d at 988.14 This view is followed by the Ninth Circuit 

in Saratoga Savings and Loan Association v. Federal Home Loan Bank Board, 879 E.2d 

689, 693 (9th Cir. 1989), and the Fifth Circuit, which has adopted an even more restrictive 

interpretation, ruling that the alleged violation of law must actually threaten the banks 

financial soundness¯ First National Bank of Bellaire, 697 F.2d at 681. 

Notes and Comments 8.13. Assume that QNB’s board of directors has signed a 

commitment letter, acknowledging that there appears to be a problem with maintaining 

adequate documentation in loan files, and describing the steps the board intends to take to 

correct the problem. The letter indicates that a new written policy will be in place in this 

regard within tour weeks, and that full, accurate documentation for all outstanding loans will 

be in place within three months. However, at the end of two months from the date of the 

letter, the draft of the new written policy is still being worked on by QNB’s outside counsel, 

and no steps have yet been taken to improve loan documentation. Would these circumstances 

be legally sufficient to justify the issuance of a cease and desist order against the bank? 

8.14. Would it make any difference to your answer to the last question if QNB had 

entered into a formal agreement with the OCC, rather than signing a commitment letter? 

8.15. What if the OCC and QNB had been unable to agree upon a suitable com- 

mitment letter or formal agreement? What procedures would be involved in the issuance of 

a cease and desist order? If QNB’s board believed that the bank’s loan documentation was 

adequate and that any changes in its current practice would be too expensive, how could they 

resist the issuance of the order’? 

8.16. The OCC has issued a notice indicating that it is seeking to impose a cease and 

desist order against QNB, on the grounds that the bank’s current loan documentation policies 

constituted an unsafe and unsound banking practice. QNB’s general counsel has asked you 

to explain what an "unsafe and unsound banking practice" means. Is it statutorily defined? 

See Groos Nat. Bank v. Comptroller ql~the Currency, 573 F.2d 889 (5th Cir. 1978) (concept 

left to "progressive definition" administratively). See also Malloy, Balancing Public 

Confidence and Confidentiality: Adjudication Practices and Procedures of the Federal Bank 

14. Specifically, the Third Circuit stated: 

"[Section 1818(b)(1) ] provides that the appropriate federalbanking agencymayinifiate cease and desist proceedings against 

any insured bank that violates ’a law.’ 12 U.S.C. 1818(b)(1). The legislative history of the Act h~dicat es that Congress was 

concerned not only witt~ federal but with state law as well, particularly as it might bear on corl~tption of bank officMs or the 
financial stability of the institution. It may be that the word ’law’ as used in the statute is not all encompassing and may 

exclude matters of purely local concern. However, when state law prohibits the practice of redlining, its enforcement so 

directly implicates concerns in the bankingfietd that the appropriate federal regulatory agency has jurisdiction." National 
State Bank v. Long, 630 F.2d 981,988 (3d Cir.1980). (Emphases added.) 

2004 WL 249605, 2004 V~L 249605 (R.I.). 



2010-2011 SUPPLEMENT 117 

Regulator), Agencies, 61 TEMP. L. REV. 723, 769-74 (1988) (discussing meaning of term; 

collecting cases). B~t see First Nat. Bank q/~ Bellaire v. Comptroller of the Currency, 697 

F.2d 674 (5th Cir. 1983) (limiting concept to issues of financial soundness); Gulf Fed. Sav. 

& LoanAssn. v. Federal Home Loan BankBd., 651 F.2d 259 (5th Cir. 198l), cert. denied, 

458 U.S. 1121 (1982) (same). 
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pp. 573-577: Replace Note 8.19, the case excerpt that~bllows it, and Notes 8.20- 

8.25 with the following: 

8.19. An "institution-affiliated party" (IAP) of an insured depository institution as 

defined in 12 U.S.C. § 1813(u)(4) is subject to administrative enforcement by the banking 

agencies just as the institutions themselves are. The next case, Grant Thornton, LLP, is a 

significant decision, because it is one of only a few cases considering the application of the 
II IAP definition to independent contractors ofinsured depository institutions, a definition that 

on its own terms could apply to outside counsel of such an institution, thus putting counsel 

at risk of administrative enforcement action for its representation. Review the excerpt in 

preparation for the questions that follow. 

Grant Thornton, LLP v. Office of Comptroller of the Currency 
514 F.3d 1328 (D.C.Cir. 2008) 

WILLIAMS, Senior Circuit Judge: 

Grant Thornton, LLP, an accounting firm, appeals a final decision and order of the 

Comptroller of the Currency that requires the firm to pay $300,000 in civil penalties for 

recklessly failing to meet Generally Accepted Auditing Standards ("GAAS") in its audit of 

the First National Bank of Keystone. Grant Thornton also appeals the Comptroller’s cease 

and desist order mandating that the firm comply with a host of conditions whenever it audits 

depository institutions. We vacate the final decision and both orders, finding that when an 

accounting firm merely performs an external audit aimed solely at verifying the accuracy of 

a bank’s books, it is not "participat[ing]" or "engaging" in "an unsafe or unsound practice in 

conducting the business" or "the affairs" of the bank, as those terms are used in 12 U.S.C. 

§§ 1813(u)(4)(c), 1818(b)(1), and 1818(i)(2)(B)(i)(II) .... 

In 1992 the First National Bank of Keystone, then a small rural bank in West 

Virginia, sought to increase its revenues, launching an ambitious loan securitization program. 

The bank bought subprime or high loan-to-value loans from large originators throughout the 

country. It then pooled these loans with loans it had originated itself. The bank bundled the 

loans into securities and sold them to institutional investors. Keystone hired asset servicers 

to collect the principal, interest, and penalties on the loans and to issue monthly checks of 

interest income to Keystone. By 1999 the bank’s assets of approximately $100 million had 

apparently skyrocketed to about $1 billion. 

Examiners from the Office of the Comptroller of Currency ("OCC") scrutinized the 

bank’s records periodically from 1992 through 1999. In a 1997 report, the examiners crit- 

icized the accuracy of the bank’s statements and the effectiveness of the securitization 

program’s management. Using a standard rating system, the OCC gave the bank very low 

marks for its overall condition and management quality. 

Because of Keystone’s failure to address these concerns, the OCC initiated an 

11. See, e.g., Oberstar v. F.D.LC., 987 F.2d 494 (8th Cir. 1993) (holding potential investor in bank 
granted proxies to vote controlling shareholders’ shares at bank shareholders’ meeting constituted "institution- 
affiliated party"); Paul v. Office of Thrift Supervision, 763 F.Supp. 568 (S.D.Fla. 1990), affirmed sub nora. Paul 
v. Ryan, 948 F.2d 1297 (1991) (holding definition of "institution affiliated party" encompassed depositoiaj 
institution officer-shareholder even after OTS had appointed Resolution Trust Corporation as receiver for 
institution, institution had been closed, and OTS had issued temporalT cease and desist order). 
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enforcement action against the bank in May 1998. As a result, Keystone and the OCC 

formally agreed that the bank would retain a nationally recognized independent accounting 

firm to audit the bank’s mortgage operations, assess the accuracy of its financial statements, 

and determine the validity of the bank’s accounting for loans it purchased and bundled into 

securities. In July 1998 the bank hired Grant Thornton to conduct the agreed-upon external 

audit. In April 1999 Grant Thornton issued its audit opinion. The opinion acknowledged the 

firm’s duty to "obtain reasonable assurance about whether [Keystone’s] financial statements 

[for 1997 and 1998] are free of material misstatement," and in effect stated that it had found 

such assurance. 

In August 1999 OCC examiners uncovered Keystone’s fraud. The bank had inflated 

its interest income by nearly $98 million and its assets by about $450 million. These $450 

million in assets supposedly belonging to Keystone were in reality those of another bank. The 

scheme masked the fact that Keystone had been insolvent since 1996. Several members of 

Keystone management were convicted of felonies for falsifying bank financial records, loan 

servicer reports, and remittances, as well as lying to auditors and regulators¯ After the OCC 

determined that Keystone was insolvent, it closed the bank. 

On March 5, 2004 the OCC invoked the Financial Institutions Reform, Recovery, 

and Enforcement Act ("FIRREA") of 1989, Pub¯L¯ No. 101-73, 103 Stat. 183, and initiated 

an administrative proceeding claiming that Grant Thornton, in auditing Keystone’s financial 

statements, had "recklessly engag[ed] in an unsafe or unsound practice in conducting [Key- 

stone’s] affairs¯" 12 U.S.C. § 1818(b)(1); see also §§ 1813(u)(4), 1818(i)(2)(B). The govern- 

ment’s evidence showed, among other things, that Grant Thornton had relied on oral 

representations as to Keystone’s ownership of approximately $236 million of the $450 

million at issue, even in the face of written communications suggesting the opposite. At the 

end of the hearing, however, the administrative law judge recommended that all charges be 

dismissed because she found that Grant Thornton had not acted recklessly. 

On December 7, 2006 the Comptroller rej ected the ALJ’s recommendation and fined 

Grant Thornton. Relying or purporting to rely on the evidence introduced by Harry Potter, 

the OCC’s audit wizard, the Comptroller found that Grant Thornton participated in an unsafe 

or unsound practice by recklessly tailing to comply with GAAS in planning and conducting 

the Keystone audit. In a cease and desist order, the Comptroller limited Grant Thornton’s 

freedom to accept and conduct audits independently, hire accountants, and handle working 

papers. 

¯.. We find that the Comptroller exceeded his statutory authority in characterizing 

Grant Thornton’s external auditing activity as "participat[ing] in ... [an] unsafe or unsound 

[banking] practice," see § 1813(u)(4), and as "engaging ..¯ in an unsafe or unsound practice 

in conducting [Keystone’s] business," see § 1818(b)(1), and in "conducting [Keystone’s] 

affairs," see § 1818(i)(2)(B)(i)(II). Those conclusions end the case .... 

The relevant statutory structure is unusual to say the least. It is a bit as if provisions 

penalizing theft started by defining a "thief’ as "a person who commits theft, to wit, one who 

intentionally takes away the property of another," etc., and then imposed penalties on any 

"thief who intentionally takes away the property of another," etc¯ The upshot obviously 

inw~lves a good deal of linguistic duplication; and imposition of a penalty requires that the 

accused be shown both to fit the statutory definition and to have committed the acts actually 

triggering punishment. 

Here the crucial definition is that of an "institution-affiliated party" ("lAP"), which 

includes 
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(4) any independent contractor (including any attorney, appraiser, or accountant) 
who knowingly or recklessly participates in- 
... 

(c) any unsafe or unsound practice, which caused or is likely to cause more than 
a minimal financial loss to or a significant adverse effect on, the insured depository 
institution. 

12 U.S.C. § 1813(u)(4). We assume without deciding that an accounting firm like Grant 

Thornton can qualify as an independent contractor. 

The relevant substantive provisions of FIRREA echo the definition. Under 12 

U.S.C. § 1818 (b)(1), the Comptroller of the Currency may issue a cease-and-desist order if 

a bank or IAP "is engaging or has engaged.., in an unsafe or unsound practice in conducting 

the business of [an] insured depository institution"; and under § 1818(i)(2)(B)(i)(II) the 

Comptroller may impose civil monetary penalties when a depository institution or IAP 

"recklessly engages in an unsafe or unsound practice in conducting the affairs of [an] insured 

depository institution" which causes a more than minimal loss to the bank or meets other 

aggravating circumstances. 

While the definitional section doesn’t specify that the accused must have engaged 

in the "unsafe or unsound practice" in "conducting the business of" the bank, § 1818(b)(1 ), 

or in "conducting the qffairs of" the bank, § 1818(i)(2)(B)(i)(II), the OCC doesn’t dispute 

that, to prevail under the substantive provisions, it must show that Grant Thornton’s audit 

activity amounted to such "conducting."... 

Nor does the Comptroller contest that the phrase "unsafe or unsound practices," in 

all its appearances here, means "unsafe or unsound banking practices." The latter is, indeed, 

the formulation that the Comptroller uses in his Notice of Assessment of a Civil Monetary 

Penalty, at 17-18 and his Final Decision and Order, at 17. That reading (besides being undis- 

puted and according with conventional banking terminology) harmonizes the definitional 

section, § 1813(u)(4), with the two substantive sections penalizing one who recklessly parti- 

cipates or engages in "an unsafe or unsound practice in conducting the business" or "the 

affairs" of a depository institution. § 1818(b)(1), (i)(2)(B)(i)(II). 

Although the OCC’s Notice of Charges for Issuance of an Order to Cease and Desist 

might be read as claiming that the "unsafe or unsound practice" in which Grant Thornton 

allegedly engaged was Keystone’s own fraud .... its final decision identified the practice as 

Grant Thornton’s conduct of the audit: "Clearly, Grant Thornton itself ’participated’ in an 

unsafe or unsound practice when it violated GAAS in carrying out its audit."... Thus, the 

Colnptroller’s orders rest on the idea that recklessly conducting a non-GAAS audit of a bank 

constitutes participation in an unsafe or unsound practice in conducting the business or affairs 

of the bank. But however incompetently or recklessly the audit may have been performed, 

conduct of the audit cannot be shoehorned into the controlling statutory language. 

First, Grant Thornton didn’t participate in an "unsafe or unsound [banking] practice" 

because an audit of the sort conducted here is not a banking practice. Grant Thornton was 

fulfilling the classic reporting function of external auditors-examining the company’s books 

from the outside and verifying the accuracy of its records and the adequacy of its internal 

controls. This sort of outside look into a bank’s activity is not a "practice" of a depository 

institution or bank. FIRREA defines a "depository institution" as "any bank or savings 

association." § 1813(c)(1). It defines a "bank" as "any national bank and State bank, and any 

Federal branch and insured branch." § 1813(a)(1)(A). As this definition is in part circular, 

itself depending on the meaning of the word "bank," Congress evidently relied on common 

understanding to fill the gap. The language of Webster’s ThirdNew b~ternational Dictiona~ 

(1981), identifying a bank as "an establishment for the custody, loan, exchange, or issue of 
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money, for the extension of credit, and for facilitating the transmission of funds by drafts or 

bills of exchange," ido at 172, seems apt. A review of a bank’s books is quite distinct from the 

"custody, loan, exchange, or issue ... of money" or "facilitating the transmission of funds." 

ld. We do not attempt to define the full universe of activities that encompass "banking 

practices." Yet we are certain that an external auditor whose sole role is to verify a bank’s 

books cannot be said to be engaging in a "banking practice." We do not answer tile question 

of whether an internal auditor with an equally limited role (if there be any such) is 

conducting the bank’s business. 

In oral argument, Comptroller’s counsel advanced the idea that because § 1831 ~n(f) 

(1) requires that banks, in order to stay in business, undergo GAAS-compliant audits on an 

annual basis, it follows that such audits are necessarily part of a bank’s business .... This 

seems to us a complete non-sequitur. That a bank must engage outsiders to perform services 

does not necessarily turn such providers into bankers. In the case of auditors, of course, the 

need to enlist their services comes in part from the law, in part from the practicalities of 

raising the bank’s own capital, but it is hard to see wily the element of legal compulsion 

should change the matter. It makes as much sense to say that Grant Thornton was conducting 

Keystone’s business as it is to say that an Underwriters Laboratories representative who 

inspects a toaster is "engaged in conducting tile manufacture of toasters," or that a Depart- 

ment of Agriculture representative checking a smokehouse for compliance with meat safety 

laws is "engaged in conducting the operation of a smokehouse." 

Second, we have some assistance from the Supreme Court on the meaning of a 

phrase closely parallel to those in question here. In Reves v. Ernst & Young, 507 U.S. 170 

(1993), the Court construed the following language from RICO: "to conduct or participate, 

directly or indirectly, in the conduct of [an enterprise’s] affairs." Ido at 177-79 (discussing 18 

U.S.C. § 1962(c)). Reasoning that Congress meant something broader than "conduct [the 

enterprise’s] affairs," but narrower than merely "participate in [its] affairs," the Court 

concluded that a covered party "nmst have some part in directing [the enterprise’s] affairs." 

ld. at 179. Grant Thornton played no such directive role in Keystone’s affairs. 

A directing role can, of course, be a minor one. In Cavallari ~,. Office of Comp- 

troller of the Currency, 57 F.3d 137, 140-41 (2d Cir.1995), the court affirmed the 

Comptroller’s classification of an attorney as an IAP because he provided oral and written 

advice to a bank that exchanging loan guaranties, resulting in the bank’s gaining an interest 

in a financially unsound company, was in tile bank’s best interest. The court’s holding also 

rested on the fact that the lawyer drafted the paperwork needed to complete the transaction. 

Thus he advised the bank, in a forward-looking capacity, on how to conduct the bank’s own 

business-lending. By actively encouraging a dubious transaction, he played a part in 

conducting the bank’s business in a way that was "contrary to accepted standards for banking 

operations." Id. at 143.In contrast, while Grant Thornton’s audit may have been "strikingly 

incompetent," as described at length by the concurring opinion, it neither proffered advice 

on nor assumed any directive role in Keystone’s conduct of its affairs. The Comptroller 

nowhere suggests that Grant Thornton was in cahoots with Keystone’s fraudulent managers. 

Finally, we note that Congress has given the Comptroller wide latitude to punish 

accountants who transgress GAAS in their audits of depository institutions: 

ha addition to any authority contained in [12 U.S.C. § 1818], the Corporation or an 
appropriate Federal banking agency may remove, suspend, or bin" an independent public 
accountant, upon showing of good cause, from performing audit services required by this 
section. 



122 BANKING AND FINANCIAL SERVICES LAW 

12 U.S.C. § 1831 m(g)(4)(A). While Congress added this provision after adoption of FIRREA 

(as part of the Federal Deposit Insurance Corporation Improvement Act, Pub.L. No. 102-242, 

§ 36, 105 Stat. 2236, 2244 (1991)), its presence makes clear that giving the words of 

FIRREA their ordinary meaning leaves the banking authorities ample power to sanction 

delinquent auditors¯ Here, of course, we need not address the application of § 

183 lm(g)(4)(A) to Grant Thornton, as the Comptroller has not tried to rest its case on that 

section. 

KAREN LECRAFT HENDERSON, Circuit Judge, concurring in the judgment: 

I agree with my colleagues that we should vacate the civil monetary penalty and 

cease and desist order tile Office of the Comptroller of the Currency (OCC) imposed on 

Grant Thornton; however, I am not persuaded by their reasoning and therefore concur in the 

judgment only. The Congress enacted the Financial Institution Reform, Recovery and 

Enforcement Act of 1989 (FIRREA), Pub.L. 101-73, 103 Stat. 183 (1989), as a direct 

response to the savings and loan crisis of the late 1980s. See H.R. Rep. No 101-54, at 291-92 

(1989), as reprinted in 1989 U.S.C.C.A.N. 87. The House Banking, Finance and Urban 

Affairs Conmfittee Report (House Report) accompanying tile legislation discusses tile causes 

of that crisis. Among them, the Report highlights "poor quality audit work" as one of the 
primary ones .... 

¯ .. 12 U.S.C. § 1818(b)(1) and 12 U.S.C. § 1818(i)(2)(B)(i)(II) expressly include 

an Institution Affiliated Party (IAP) within their respective sanctions so that there must be 

some way in which an IAP accountant "participates" or "engage [s]" in "an unsafe or unsound 

practice in [the] conduct[ ]" of the "business"i"affairs" of a bank. The Second Circuit has 

decided as much with regard to an IAP attorney. Cavallari v. OCC, 57 F.3d 137, 142-43 (2d 

Cir.1995). Because an IAP accountant can be sanctioned under section 1818(b)(1) and 

section 1818(i)(2)(B)(i)(II), I believe that the majority’s rejection of such a result here is 

wrong. 

The OCC’s sanctions levied against Grant Thornton should nonetheless be vacated. 

The same House Report makes clear that the Congress did not intend FIRREA to be used to 

levy afirm-wide penalty against an IAP unless "most or many of the managing partners or 

senior officers of the entity have participated in some way in the egregious misconduct." 

H.R.Rep. No. 101-54, at 467 .... 

Notes and Comments 8.20. If QNB’s outside counsel had actively advised the bank 

and its president, and assisted the bank in structuring the series of loans to Forth’s business 

associates, could the Comptroller impose civil money penalties on counsel? ~.’~. Cavallari v. 

Q~[ce of Comptroller of Currency, 57 F.3d 137 (2d Cir. 1995). 

8.21. If instead QNB’s outside counsel had actively advised the bank and its 

president, and assisted the bank in challenging the Comptroller’s efforts to issue a cease and 

desist order against and to impose civil money penalties on the bank, could the Comptroller 

impose civil money penalties on counsel and bar it from further involvement with QNB? (.~ 

Lindquist & Vennum v. F.D.LC., 103 F.3d 1409 (Sth Cir. 1997), cert. denied sub nom. 

Donohoo v. Federal Deposit Ins. Corp., 522 U.S. 821. 

8.22. Instead of a cease and desist order, could the Comptroller impose civil money 

penalties on Hiram Forth and QNB’s president in amounts equal to the losses and costs? Cf 

Abercrombie v. Office of Comptroller of Currency, 641 F. Supp. 598 (S.D.Ind. 1986), 

affirmed, 833 F.2d 672 (7th Cir. 1987). 
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8.23. Could the Comptroller remove or bar Forth and the QNB president from 

management or control of the bank’? If they resisted, what procedures would the Comptroller 

be required to comply with? 

8.24. Could the Comptroller remove or bar them from inanagement or control of any 

national bank in the future? From management or control of any depository institution? Cf 

Anonymous v. Federal Deposit lns. Corp., 619 F. Supp. 866 (D.D.C. 1985). But see 12 

U.S.C. §§ 1786(g)(7), 1818(e)(7)(FIRREA alnendments). 

8.25. What if Forth had already sold all his shares in QNB and the bank’s president 

had already resigned? As a legal matter, could the Comptroller bar them from any future 

involvement in QNB? See Stoddard v. Board of Governors, 868 F.2d 1308 (D.C.Cir. 1989). 

But @ 12 U.S.C. §§ 1786(k)(3), 1818(i)(3)(FIRREA amendments). See geiwrally Green- 

berg v. Comptroller of the Currency, 938 F.2d 8 (2d Cir. 1991) (noting that Stoddard is 

superseded by statute). 
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p. 577: Replace the first paragraph of note 8.26 with the.~)llowing: 

8.26. Changes in supervision under the Federal Deposit btsurance Corporation 

bnprovement Act of 1991 (FDICIA). The FDICIA, Pub. L. No. 102-242, 105 Star. 2236 

(December 19, 1991) (codified at scattered sections of 12 U.S.C.), contains a series of 

provisions intended to improve supervision of insured depository institutions. The principal 

provisions in this regard are as follows: 

p.598: bz Note 8.31, replace line 3 with the J~bllowing: 

1821, 1823. What is the extent of the FDIC’s authority under these amended 
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p.599: Replace Note 8.37 with the fi)llowing: 

8.37. Consider § 1821 (j). What if a depository institution A is holding the property 

of another bank B in trust for B and B’s customer? Could B obtain injunctive relief, to 

preserve the trust, ifA were placed in an FDIC receivership? Would it make any difference 

if the petition for injunctive relief related to A’s acts prior to the receivership, rather than 

anything that the FDIC was doing? In answering these questions, consider the following case. 

Bank of America National Association v. Colonial Bank 
-- F.3d --, 2010 WL 1644886 (1 lth Cir. 2010) 

ANDERSON, Circuit Judge: 

[Bank of America was a trustee for customers who had purchased interests in mort- 

gage loans originated by a mortgage banker, but held in trust by Colonial Bank. Bank of 

America sued Colonial, alleging that Colonial had wrongfully refused to return the loans and 

their proceeds, to which the Bank of America had legal title. The FDIC was appointed as 

receiver for Colonial and was substituted as defendant. The Southern District of Florida 

issued a preliminary injunction against the FDIC, preventing it from controlling and 

disposing of the loans and proceeds. The FDIC appealed the preliminary injunction order and 

petitioned for writ of mandamus to dissolve the preliminary injunction. In the excerpt that 

follows, the Eleventh Circuit vacated and remanded, holding that the anti-injunction pro- 

vision of FIRREA deprived the district court of jurisdiction to issue the preliminary 

injunction.] 

... Because we conclude that the FDIC’s proposed actions with respect to the loans 

and loan proceeds at issue fall squarely within its statutory receivership powers and functions, 

we hold that 12 U.S.C. § 1821(j) stripped the district court of its jurisdiction to enter the 

preliminary injunction. Accordingly, we vacate the district court’s order and remand with 

instructions to dismiss Bank of America’s motion for a preliminary injunction for lack of 

jurisdiction. 

I. FACTS AND PROCEDURAL HISTORY 

The loans and loan proceeds at issue in this case originated from a series of June 

2008 agreements between LaSalle Bank N.A. ("LaSalle"), Ocala Funding, LLC ("Ocala"), 

and Taylor, Bean & Whitaker Mortgage Corp. ("Taylor Bean"). LaSalle, representing certain 

secured parties as their custodian and collateral agent, provided capital for Ocala to purchase 

various mortgage notes originated and serviced by Taylor Bean for the benefit of the secured 

parties. Bank of America, as LaSalle’s successor-in-interest, became the trustee and collateral 

agent for the secured parties and perfected its security interest by taking possession of the 

loans and loan documents. 

From June to August 2009, Bank of America then issued a series of Transmittal 

Letters to Colonial, which provided notice of its security interest in the loans and established 

that Bank of America would deliver the loans to Colonial and in return Colonial would hold 

the loans in trust and serve as custodian, agent, and bailee for and on behalf of the secured 

parties. Under the agreement, Colonial was also obligated to facilitate the sale of the loans 

to Freddie Mac. Upon Colonial’s receipt of the loans, it had fifteen days either to remit sale 

proceeds or return unsold loans to Bank of America. Freddie Mac, in connection with its 

purchase of more than 6,000 of these loans, delivered over $1 billion in loan proceeds to 

Colonial. 
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In early August 2009, with the news of Colonial’s demise spreading, Bank of 

America requested that Colonial return the loans and loan proceeds. When Colonial refused, 

Bank of America presented Colonial with a Demand for Documents and Proceeds, ~vhich 

attempted to rew~ke the governing Transmittal Letters and terminate Colonial’s rights to 

continued possession of the loans. Colonial again refused to comply with Bank of America’s 

demand. On August 12, 2009, Bank of America filed its complaint in federal court, setting 

forth five causes of action - replevin, imposition of constructive trust, breach of bailee letters, 

unjust enrichment, and civil theft - and filed an accompanying motion for a TRO and 

preliminary injunction against Colonial. 

On August 13, 2009, the district court granted Bank of America’s motion, issued an 

ex parte TRO, and enjoined Colonial from selling, pledging, assigning, liquidating, 

encumbering, transferring, or otherwise disposing of all or any portion of the loans and loan 

proceeds related to the loans. The following day, the Alabama State Banking Department 

appointed the FDIC as receiver for Colonial, and the FDIC subsequently moved to be 

substituted for Colonial in this lawsuit. On August 21, 2009, the FDIC filed an emergency 

motion to dissolve the TRO, arguing that 12 U.S.C. § 1821 (j) stripped the court of jurisdic- 

tion to restrain or affect the exercise of its powers or functions as receiver. In its motion, the 

FDIC asserted that Bank of America could pursue its claim through the administrative claims 

procedures set forth in FIRREA. See 12 U.S.C. § 1821(d)(3)-(13). In response, Bank of 

America argued that it was not a creditor subject to the claims administration process; that 

the loans never belonged to Colonial and were therefore not a part of the receivership estate; 

and, thus, that § 1821(j)’s jurisdictional bar did not apply. 

The district court rejected the FDIC’s jurisdictional challenge and converted the 

TRO into a preliminary injunction against the FDIC in a final order on September 8, 2009, 

determining that "assets possessed by, but not belonging to, the failed bank are outside the 

receivership estate, and the FDIC’s attempts to dispose of these assets is therefore not pro- 

tected by the jurisdiction-stripping provisions of FIRREA." The district court reasoned that 

the FDIC’s attempt to control such assets constituted an act beyond its receivership powers, 

and FIRREA’s jurisdictional prohibitions do not "extend to situations in which the FDIC as 

receiver asserts authority beyond that granted to it as receiver."... 

II. DISCUSSION... 

Section 1821(j) of FIRREA provides in relevant part: 

no court may take any action ... to restrain or affect the exercise of powers 

or functions of the [FDIC] as a conservator or a receiver. 

12 U.S.C. § 1821(j). This provision has been interpreted broadly to bar judicial intervention 

whenever the FDIC is acting in its capacity as a receiver or conservator, even if it violates 

its own procedures or behaves unlawfully in doing so. Bursik v. One Fourth St. N., Ltd., 84 

F.3d 1395, 1397 (11 th Cir. 1996); Nat’l Trust~br Historic Pres. v. FDIC, 995 F.2d 238,240 
(D.C.Cir. 1993), vacate& 5 F.3d 567 (D.C.Cir. 1993), reinstated in relevantpart, 21 F.3d 469 

(D.C.Cir. 1994). See also RPM Invs., Inc. v. Resolution Trust Corp., 75 F.3d 618,620 n. 2 

(11 th Cir. 1996) ("The ’exceptions’ to § 1821 (j)’s jurisdictional bar are extremel y limited."). 

Therefore, our jurisdictional inquiry under § 1821(j) is quite narrow. First, we evaluate 

whether the FDIC’s challenged actions constitute tile exercise of a receivership power or 

function. See RPM lnvs., b~c., 75 F.3d at 620. If so, the FDIC is protected from all court 

action that would "restrain or affect" the exercise of those powers or functions pursuant to 

§ 1821(j), and we proceed to the secondary inquiry of whether tile district court’s actions do 
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in fact restrain or affect the FDIC as receiver. Id. 

The district court found and Bank of America argues that the FDIC would exceed 

its statutory powers and functions as receiver by controlling and disposing of the loans and 

loan proceeds at issue. We disagree. Such actions fall squarely within the powers and 

functions granted to the FDIC by Congress in FIRREA. For example, § 182 l(d)(2)(G) grants 

the receiver the power to "transfer any asset or liability of the institution in default (including 

assets and liabilities associated with any trust business) without any approval, assignment, 

or consent with respect to such transfer." Section 1821 (d)(2)(H) grants the receiver the broad 

power to "pay all valid obligations" of the failed financial institution. And § 1821(d)(3) 

grants the receiver the power to determine all claims against the institution in accordance 

with the comprehensive administrative claims procedures set forth in § 1821(d)(3)-(13). 

Further, under § 182 l(d)(2)(J)(i), the FDIC also enjoys "such incidental powers" as shall be 

necessary to carry out those powers expressly granted by statute. 

By marshaling the items found on hand at Colonial at the time of its failure, 

including custodial items held in trust, beginning the process of identifying their proper 

nature and ownership, and ultimately disposing of these items to parties with valid claims, 

the FDIC would engage in at least one if not all of these statutory receivership functions. Not 

only do these functions t:all squarely within the FDIC’s statutory powers contained in 

FIRREA, common sense and common experience make plain that such functions are 

routinely undertaken by receivers. Indeed, there is no other party, except the FDIC as 

receiver, that could perform such functions. And Congress expressly mandated that no 

court-at the behest of other parties-may take any action to restrain or affect the exercise of 

the FDIC’s powers or functions as receiver. 12 U.S.C. § 1821(j). 

Moreover, as previously noted, "the availability of injunctive relief does not hinge 

on our view of the proper exercise of otherwise-legitimate powers." Gross v. Bell Sav. Bank 

PaSA, 974 F.2d 403, 408 (3d Cir.1992). See also Bursik, 84 F.3d at 1397. Thus, Bank of 

America’s fear that the FDIC will make an erroneous determination of ownership is 

immaterial to our analysis because it is merely a fear of the FDIC’s improper performance of 

its legitimate receivership functions. Congress contemplated the reality that the FDIC may 

err in its determination of receivership claims and provided all claimants with the remedy of 

de novo review in federal court of the FDIC’s claims determination. 12 U.S.C. § 1821(d)(6) 

(providing for the option of filing suit after the FDIC’s initial determination to allow or 

disallow a claim in one of two specified federal courts); id. § 1821 (d)(7)(A) (providing for 

judicial review of the FDIC’s final administrative determination). 

There can also be no question that the district court would "restrain or affect" the 

exercise of these powers or functions by enjoining the FDIC from "selling, pledging, 

assigning, liquidating, encumbering, transferring, or otherwise disposing of all or any portion 

of the loans and loan proceeds related to the Ocala loans." Under this broad injunction, the 

FDIC is left solely to possess the loans, unable to exercise the congressional mandate that it 

"shall pay all valid obligations" of the failed bank, 12 U.S.C. § 1821 (d)(2)(H), or process any 

administrative claims relating to the loans. In essence, injunctive relief, like that issued here, 

violates the heart of ~vhat is commonly termed FIRREA’s "anti-injunction provision." See, 

e.g., Hindes v. FDIC, 137 F.3d 148, 160 (3d Cir. 1998); Sharpe v. FD1C, 126 F.3d 1147, 

1154 (9th Cir.1997); Elmco Props., Inc. v. Secot~d Nat’l Fed. Sav. Ass’n, 94 F.3d 914, 923 

(4th Cir. 1996). See also, e.g., Nat’l Trust for Historic Pres., 995 F.2d at 239 (concluding that 

an injunction against a planned sale of an historic property of the failed bank would "surely 

’restrain or affect’ the FDIC’s exercise of those powers or functions"); Gross, 974 F.2d at 408 

(concluding that an injunction requiring the receiver to release certain deposits would 
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"restrain or affect" the receiver’s exercise of its powers and functions); Tilhnan v. Resolution 

Trust Corp., 37 F.3d 1032, 1036 (4th Cir. 1994) (concluding that an injunction restraining a 

foreclosure sale violated FIRREA’s anti-injunction provision). 

Nor is our analysis affected by Bank of America’s argument that the disputed items 

were custodial assets, unowned by Colonial, much like the contents of a safe deposit box. 

Even assuming arguendo that the nature of the assets at issue is purely custodial and that title 

to the loans and their proceeds never transferred to Colonial, § 1821 (j) would still clearly bar 

judicial restraint of the FDIC as long as it acts in its receivership capacity. In interpreting a 

statutory provision, "we must presume that Congress said ~vhat it meant and meant what it 

said." United States v. Steele, 147 F. 3d 1316, 1318 (1 lth Cir. 1998) (en bane). "Additionally, 

we must assume that the ordinary meaning of a statute’s language accurately expresses [its] 

legislative purpose." Yu v. U.S. Att’y Gen., 568 F.3d 1328, 1332 (1 lth Cir.2009) (quotation 

marks and citation omitted). Applying these presumptions, the plain language of § 1821(j) 

clearly and unambiguously reflects congressional intent to bar courts from granting the 

precise type of injunctive relief sought here so long as the receiver is not acting in some 

capacity other than receiver or conservator or attempting to exercise powers and functions 

beyond those granted by FIRREA. Thus, we decline to carve out an "non-owned assets" 

exception to § 1821(j) that stands in direct contradiction to the statute’s plain meaning. No 

language in § 1821(j) so limits the breadth of its jurisdictional bar or the "powers and 

functions" of the FDIC. To the contrary, at least one subsection expressly includes 

non-owned custodial assets associated with trust business among the FDIC’s powers and 

functions as receiver. See § 1821(d)(2)(G) ("including assets and liabilities associated with 

any trust business"). 

Furthermore, no circuit court case has ever limited the application of § 1821(j) to 

assets "owned" by a failed financial institution. The only two district court opinions 

addressing § 1821 (j) that arguably support B ank of America’s position have only recognized 

such a limitation implicitly. See Cummings Props. Mgmt., Inc. v. FDIC, 786 F.Supp. 144, 

145-46 (D.Mass.1992) (holding that the threshold issue of whether an ATM situated on 

property leased to a failed bank is a fixture, and thus whether it may be removed by the FDIC 

as part of liquidation, was appropriate for judicial review), vacated as moot due to settlement, 

No. 92-1504, 1992 WL 366909 (1st Cir. Sept. 1, 1992); Steamboat Ventures v. FD1C, No. 

1:09-cv-01399, 2009 WL 4797832, at *3 (N.D.Ga. Dec. 8, 2009) (holding that § 1821(j) 

does not deprive a court of jurisdiction to enjoin the FDIC from initiating foreclosure 

proceedings where the failed bank’s security interest in the property proposed for sale had 

been extinguished prior to the FDIC’s takeover). However, neither of these two cases 

involved cash or loan documents contained in the failed bank’s accounts, ~vhether general or 

custodial, upon the bank’s failure. In addition, neither case examined whether the injunction 

sought would restrain the FDIC’s exercise of a proper receivership power or function. To the 

extent that these two lower court cases support the broad "non-owned assets" exception 

advanced by Bank of America, we do not find them persuasive .... 

The operation of § 1821Qi) does not leave Bank of America without a remedy. Its 

claim is one that can and should be pursued through the administrative claims process. See 

12 U.S.C. § 1821(d)(3)-(13). The FDIC has consistently maintained in its pleadings before 

the district court and submissions to this court that it will adjudicate Bank of America’s claim 

administratively. The FDIC’s position is consistent with the case law, which illustrates that 

claims similar to Bank of America’s have been subject to FIRREA’s administrative claims 

process. See Merrill Lynch Mortgage Capital, Inc. v. FDIC, 293 F.Supp.2d 98, 101-03 

(D.D.C.2003) (reviewing de novo the FDIC’s administrative claims determination with 
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respect to large pools of residential mortgages held in custodial counts and serviced by a 

failed bank) .... 

Notes and Comments 8.37A. There is another jurisdictional bar in the FDIA, 12 

U.S.C. § 1821(d)(13)(D), which is contained in the administrative claims procedures 

mentioned by the Bank of America court. Section 1821(d)(13)(D) states: 

[N]o court shall have jurisdiction over ... (i) any claim or action for payment from, 
or any action seeking a detemfination of rights with respect to, the assets of any 
depository institution for which the Corporation has been appointed receiver.., or 
(ii) any claim relating to any act or omission of such institution or the Corporation 
as receiver. 

What is the difference between the two jurisdictional bars? The Bank of America court 

declined to pursue this second line of argument, because § 1821 (i) seemed to provide all the 

authority needed to justify the FDIC’s jurisdictional defense. 

8.37B. The exclusive administrative claims process has received broad support from 

the circuit courts that have considered challenges to the FDIA provisions. See, e.g., Resolu- 

tion Trust Corp. v. Ehnan, 949 F.2d 624, 628 (2d Cir.1991) (holding claim by attorney of 

failed bank for return of bank’s files subject to administrative claims process); Meliezer v. 

Resolution Trust Co., 952 F.2d 879,883 (5th Cir. 1992) (negligence claim by home mortgage 

owners against failed bank that issued loan); Bu@)rd v. Resolution Trust Corp., 991 F.2d 

481,484 (8th Cir. 1993) (employment discrimination claims by former employees of failed 

bank); Henderson v. Bank of New England, 986 F.2d 319, 321 (9th Cir.1993) (claims by 

denied credit card applicant); McCarthy v. FDIC, 348 F.3d 1075, 1081 (9th Cir.2003) 

(claims by debtors of failed bank arising out of acts of receiver, rather than bank in receiver- 

ship); Freeman v. FDIC, 56 F.3d 1394, 1402 (D.C.Cir. 1995) (claims by debtors of failed 

bank alleging fraudulent restructuring of home mortgage loan). There are in fact few types 

of claims that the courts have not committed to the administrative claims process. See, e.g., 

Homeland Stores, Inc. v. Resolution Trust Corp., 17 F.3d 1269, 1273-75 (10th Cir.1994) 

(holding claims against receiver, not failed bank, in connection with receiver’s management 

of shopping center asset of failed institution, not subject to administrative claims process); 

Rosa v. Resolution Trust Corp., 938 F.2d 383,394-95 (3d Cir. 1991) (claim by pension plan 

participants seeking order barring retroactive termination of plan). 

8.37C. What if it was Quarter State Bank (QSB) that was experiencing difficulty? 

See 12 U.S.C. § 1821(c)(3) (FDIC and state-chartered institutions). Under what circum- 

stances could the FDIC intervene and appoint itself as receiver or conservator of a state 

bank? See id. § 1821(c)(4)-(5). 
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p.626: Change line l o.f Note 8.48 to read as follows: 

8.48. One of the ways FIRREA went about "at- 
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pp. 639-646: Replace note 8.63 and the excerpt from Castle with the ¢bllowing: 

8.63. Winstar and contract analysis. Would it make any difference in a Winstar-re- 

lated case if the issue of the status of the supervisory agreements as contracts were actually 

put in question? How far could traditional contract analysis affect the outcome in such a 

case? Consider the following cases in answering these questions. 

Admiral Financial Corp. v. United States 
378 F.3d 1336 (Fed. Cir. 2004) 

BRYSON, Circuit Judge. 

[Admiral Financial, a holding company that owned a thrift created tl~’ough a 

supervisory merger, brought suit against the United States alleging that enactment of the 

FIRREA breached the government’s contractual promise that supervisory goodwill could be 

counted toward regulatory capital requirements. After initially finding that FIRREA and its 

implementing regulations breached the contract, the Court of Federal Claims entered 

judgment for the Government, holding that prior to any breach by the Government, Admiral 

Financial anticipatorily breached the contract. The court also held that, even if Admiral 

Financial did not anticipatorily breach the contract, Admiral Financial could not recover 

because it was not harmed by the Government’s breach. Admiral Financial appealed.] 

This is a Winsmr-related breach of contract case. See United States v. Winstar 

Corp., 518 U.S. 839 (1996) .... For the reasons set forth below, we affirm. 

In February 1987, William Lee Popham contacted the Federal Home Loan Bank 

Board ("Bank Board") to discuss acquiring a failing savings and loan institution, or "thrift." 

In exchange for acquiring ownership, Mr. Popham offered to contribute assets to the thrift. 

... The Bank Board suggested Haven Federal Savings & Loan as a candidate for acquisition. 

In April 1987, Mr. Popham formed Admiral Financial Corp. for the purpose of acquiring 

Haven. In August 1987, Admiral and Haven entered into an acquisition agreement under 

which Admiral agreed to contribute $6.4 million in real estate and cash in order to bring 

Haven into compliance with the B ank Board’s minimum capital requirements. The agreement 

was conditioned on the Bank Board’s giving Admiral certain forbearances in connection with 

the regulatory oversight of Haven. 

In September 1987, Admiral applied for Bank Board approval of its merger with 

Haven. After several iterations, the Bank Board deemed the application complete in February 

of 1988. The Bank Board issued a resolution in April 1988 formally approving the merger. 

The resolution incorporated a business plan under which Admiral agreed to liquidate... 

contributed real estate according to a schedule. The resolution also contemplated that the 

Bank Board would treat Haven’s negative net worth as "goodwill," an asset, rather than as 

a liability. Haven initially recorded nearly $9 million of goodwill based on its negative net 

worth. In May 1988, additional terms were incorporated by letter into the resolution, 

including the Bank Board’s agreement to allow the goodwill to be amortized over a period 

of 25 years using the straight-line method of depreciation. 

In June 1988, the Bank Board and Admiral executed a Regulatory Capital Mainten- 

ance/Dividend Agreement ("RCMA"). The RCMA bound Admiral to maintain a certain level 

of capital in Haven, and it obligated Admiral to make up any capital shortfall. The agreement 

provided that if Haven’s capital fell below the level specified in the RCMA, Admiral would 

have 90 days to infuse enough capital into Haven to make up the shortfall. If Admiral failed 
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to make up the shortfall, it would be in default. 

Things did not go well for Haven after its acquisition by Admiral. In March 1989, 

Haven sold a portion of the contributed real estate at substantially below the appraised value 

that had been accepted by the Bank Board. In addition, the equity interest in a business that 

Admiral had contributed to Haven and had valued at $4.1 million turned out to be valueless. 

By the end of March 1989, Haven was out of regulatory capital compliance by approximately 

$580,000. Pursuant to the RCMA, Admiral was obligated within 90 days to infuse enough 

capital into Haven to make up the shortfall. Admiral did not do so. Instead, Haven’s financial 

condition further deteriorated, resulting in a shortfall of approximately $2.3 million by June 

1989. On July 17, 1989, the Bank Board provided Admiral with an official notice of default. 

According to the RCMA, Admiral was entitled to 90 days from the date of the 

default notice to cure the default. On August 2, 1989, the Bank Board removed Mr. Popham 

from his role as Haven’s executive vice president and chief financial officer, but allowed him 

to remain a member of the Haven board of directors at no compensation. On August 9, 1989, 

nearly a month into the 90-day cure period, Congress enacted the Financial Institutions 

Reform, Recovery, and Enforcement Act, Pub.L. No. 101-73, 103 Stat. 183 (1989) 

("FIRREA"), which limited Admiral’s ability to count Haven’s goodwill as an asset and to 

amortize it over a lengthy time period. FIRREA, however, did not take effect until December 

7, 1989, and as of September 30, 1989, Haven was more than $4 million out of compliance 

under the pre-FIRREA accounting methods. 

In March 1990, the Office of Thrift Supervision ("OTS"), the Bank Board’s 

successor under FIRREA, placed Haven in receivership. At that time, Haven was more than 

$22 million out of regulatory capital compliance under FIRREA. It was approximately $12 

million out of compliance under pre-FIRREA accounting methods .... 

II 

The government argues that by the terms of its contract Admiral assumed the risk 

of the regulatory changes brought about by FIRREA and that the enactment of FIRREA 

therefore did not breach the government’s contractual obligations. The government did not 

prevail on that argument in the trial court, but it advances the argument here as an alternative 

ground for affirmance. 

In a section entitled "Miscellaneous Provisions," the RCMA included clause VI(D), 

which provided as follows: 

All references to regulations of the Boaacd or the FSLIC used in this Agreement 
shall include any successor regulation thereto, it being expressly understood that 
subsequent amendments to such regulations may be made and that such 
amendments may increase or decrease the Acquirors’ obligation under this 

A~eement. 

On its face, clause VI(D) contemplated that the government might alter the regulations 

governing the supervision of thrifts such as Haven; by agreeing to the clause, Admiral 

acknowledged that its obligations might change if the regulatory regime changed. 

In Guaranty Financial Services, bzc. v. Ryan, 928 F.2d 994, 999 (1 lth Cir.1991), 

the Eleventh Circuit found that an identical clause in the RCMA at issue in that case shifted 

to the acquirer the risk of a regulatory change of the kind effected by FIRREA and the 

regulations promulgated pursuant to FIRREA. The court explained that the clause 

"unmistakably warn[ed] Guaranty that its obligations under the contract may be increased by 

subsequent regulation." ld. The court held that "the agencies, at the same time they made that 

promise [of regulatory forbearances], also unambiguously warned Guaranty that the rules 
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might later change to Guaranty’s detriment," and that ’°[b]y signing the contract, Guaranty 

took that chance, in effect wagering the chance that the rules would be changed against the 

potential return if they were not ." Ido The court’s analysis in Guaranty, if applied in this case, 

would lead to the conclusion that Admiral assumed the risk of a regulatory change such as 

the one brought about by FIRREA, and that the enactment of FIRREA and the promulgation 

of regulations pursuant to that statute did not constitute a breach of the government’s 

contractual obligations .... 

¯ . . [This court’s decision] in Castle [v. United States, 301 F.3d 1328 (Fed.Cir. 

2002),] addressed a takings claim made by a party that acquired a thrift with a promise of 

regulatory forbearances similar to those at issue in this case. 301 F.3d at 1341-42. The 

acquirer alleged that the enactment of FIRREA constituted a taking of its contract with the 

government¯ Id. at 1341. The court in Castle disagreed and ruled that ’°[t]he breach-of-con- 

tract based takings claim fails because even assuming it was breached, the alleged contract 

did not create a reasonable expectation that the government would cease regulating the thrift 

industry, or any particular thrift therein." ld. at 1342. To support the conclusion that 

regulatory changes were common in the banking industry, the court referred to a clause in the 

contract similar to clause VI(D) in this case. Id. The court then held that the government was 

not liable for a taking of the acquirer’s contract because the enactment of FIRREA had not 

deprived the plaintiffs of any remedy they previously had, including a cause of action for 

damages. Id .... 

¯ ¯. Clause VI(D) does not contain any qualifications of the sort to ~vhich the trial 

court referred. The clause states that the government might make changes to the regulations 

that could increase Admiral’s obligation under the contract. It does not limit those changes 

to increasing or decreasing the level of capital that thrifts nmst maintain, as opposed to 

changing the accounting methods the Bank Board requires. And as for the trial court’s 

concern that the government’s interpretation of the clause would render the contract illusory, 

the government’s reservation of the right to change the extent of its performance as to some 

of its promises does not render the contract illusory as long as the government has otherwise 

given consideration, as is plainly the case here. Restatemelzt (Second) of Contracts § 80(2) 

(1979) ("The fact that part of what is bargained for would not have been consideration if that 

part alone had been bargained for does not prevent the whole from being consideration."). 

The trial court relied on Sterling Savings v. United States, 53 Fed. C1. 599 (2002), 

and Southern California Federal Savings & Loan Ass’n v. United States, 52 Fed. C1. 531 

(2002), as support for the proposition that the purported risk-shifting clause should not be 

interpreted to shift the risk of regulatory change from the government to the private party. 

Admiral l, 54 Fed. C1. at 257. The contract at issue in Sterling included language similar to 

the language of clause VI(D) in Admiral’s contract. The Sterling court read Guaranty as not 

holding that the purported risk-shifting clause mandated that the risk of regulatory change 

was shifted to the plaintiffs. Instead, the court in Sterling ruled that the risk-shifting clause 

meant that the acquirer could be required to comply with regulations regarding maintenance 

of capital levels, payment of dividends, and reporting of deviations from the business plan, 

but that tile clause did not alter the government’s obligation to allow the plaintiff to treat 

supervisory goodwill as an asset and amortize it over the period set forth in the contract. 53 

Fed. C1. at 614. 

We do not believe Guara,~ty can be distinguished in that manner. Tile court in 

Guaranty found that the language in question altered the government’s obligations with 

respect to the regulatory capital and amortization issues and shifted to Guaranty the risk of 

FIRREA’s regulatory change with respect to those issues. The Guaranty court "interpret[ed] 
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the contract to mean that Guaranty had the right to treat its goodwill as regulatory capital and 

amortize it over a twenty-five year period for so long as the statutes and regulations 

governing the area remained as they were when the agreement was signed." Guaranty, 928 

F.2d at 1001. 

In the other case on which the trial court relied, Southern California Federal 

Savings & Loan Ass’n v. United States, the language of the purported risk-shifting clause was 

significantly different from the language of the clause at issue here. The clause at issue in 

Southern Cali/~brnia merely stated that the acquirer was obligated to maintain capital in 

compliance with existing or fl~ture regulations. 52 Fed. C1. at 545. The court in Southern 

Cal~brnia held that, while the clause at issue in that case bound the acquirer to follow the 

regulations, it did not preclude a finding of breach by the government if the regulations 

changed, ld. at 545-56. Tiros, the provision stated the obvious--that the acquirer was bound 

by the law--without providing for any shift of risk in the event of a change in the law. 

Language similar to that in the Southern California contract was included in the 

contract at issue in California Federal Bank v. United States, 39 Fed. CI. 753,778 (1997). 

The court in California Federal Bank, like the court in the Southern California case, held 

that the contract language before it was sufficiently similar to the contract language at issue 

in United States v. Winstar Corp., 518 U.S. 839 (1996), to be governed by the Supreme 

Court’s conclusion that such language does not shift the risk of regulatory change to the 

acquirer. 39 Fed. C1. at 779. The language of clause VI(D), on the other hand, is far more 

explicit with respect to the issue of regulatory change and makes clear that Admiral’s 

obligations may increase or decrease under successor regulations. 

The plurality opinion in Winstar addressed contract language similar to the language 

of the contracts in Southern California and California Federal Bank as follows: 

The Government also cites a provision requiring Statesman to "comply in all 
material respects with all applicable statutes, regulations, orders of, and 
restrictions imposed by the United States or ... by any agency of [the United 
States]," but this simply meant that Statesman was required to observe FIRREA’s 
new capital requirements once they were promulgated. The clause was hardly 
necessary to oblige Statesman to obey the law, and nothing in it barred Statesman 
from asserting that passage of that law required the Government to tmke action 
itself or be in breach of its contract. 

We read this promise as the law of contracts has always treated promises to 
provide something beyond the promisor’s absolute control, that is, as a promise to 
insure the promisee against loss m’ising from the promised condition’s nonoccur- 
rence. 

518 U.S. at 868-69. Importantly, the opinion continued: 

To be sure, each side could have eliminated any serious contest about the 
correctness of their interpretive positions by using cleaxer language. See, e.g., 
Guaranty Financial Services’, Inc. v. Ryan, 928 F.2d 994, 999-1000 (C.A.11 
1991) (finding, based on very different contract language, that the Government 
had expressly reserved the right to change the capital requirements without any 
responsibility to the acquiring thrift). The failure to be even more explicit is 
perhaps more surprising here, given the size and complexity of these transactions. 
But few contract cases would be in court if contract language had articulated the 
parties’ postbreach positions as clearly as might have been done, and the failure 
to specify remedies in the contract is no reason to find that the parties intended no 
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remedy at all. 

Winstal; 518 U.S. at 869 n. 15. As noted above, the "clearer language" that the opinion 

referred to as being used in the Guaranty case is identical to the risk-shifting language in 

clause VI(D) of the Admiral contract. 

Thus, Winstar stands for the proposition that the government is still obligated to 

honor its contracts even if the governing regulations change. See 518 U.S. at 869-70 ("The 

drafters of the Restatement attested to this when they explained that, ’with the trend toward 

greater governmental regulation ... parties are increasingly aware of such risks, and a party 

may undertake a duty that is not discharged by such supervening governmental actions....’ 

Restatement (Second) of Contracts § 264, Comment a. ’Such an agreement,’ according to the 

Restatement, ’is usually interpreted as one to pay damages if performance is prevented rather 

than one to render a performance in violation of law.’ "). However, the plurality opinion in 

la/Tnstar also recognized that the government could address the risk-shifting issue in 

bargaining and could even "reserve the right to change the capital requirements without any 

responsibility to the acquiring thrift." 518 U.S. at 869 n. 15. Moreover, the example used by 

the plurality opinion for language that would have the effect of shifting the risk of a 

regulatory change to the private contractor was the contract language used both in Guaranty 

and in the contract with Admiral. Thus, following the lead of the Eleventh Circuit in 

Guaranty and the Supreme Court plurality in Winstar, we hold that Admiral assumed the risk 

of a regulatory change such as that brought about by FIRREA. For that reason, Admiral 

cannot recover damages based on the enactment of FIRREA and the promulgation of 

regulations pursuant to that statute that altered Admiral’s obligations under the contract. 

III 

Although the trial court did not agree with the government that the contract shifted 

the risk of regulatory change to Admiral, the court nonetheless rejected Admiral’s claim for 

damages. The trial court based its ruling in part on its conclusion that even if the government 

breached a contract with Admiral, the enactment of FIRREA did not cause Admiral harm. 

Admiral II1, 57 Fed. C1. at 434-35. We uphold the trial court’s disposition of the no-injury 

issue. Accordingly, on that ground as well, we affirm the trial court’s ruling denying 

Admiral’s claim for damages. 

The trial court’s no-injury finding was based on a detailed analysis of the financial 

status of Admiral and Haven and a careful assessment of the likely impact of the enactment 

of FIRREA on their fortunes. In particular, the court found that Haven was running 

operational deficits long before FIRREA was proposed, and that Haven was likely to 

continue running deficits in the future regardless of whether FIRREA was enacted. 57 Fed. 

C1. at 434. The court also found that the real estate that Admiral contributed to Haven was 

selling at t:ar below its appraised value at the time it was contributed, and that the goodwill 

for the contributed business was going to be written off, since the business did not actually 

exist. Id. 

The court concluded that Haven "was in such dire straits that it was failing under 

pre-FIRREA capital requirements," and that 

[h]ad all its goodwill been counted toward its regulatoU capital, Haven would still 
have been insolvent: Haven had negative core capital as of December 31, 1989. 
This means that even if Admiral had been able to replace all of Haven’s goodwill 
with cash on September 30, 1989, Haven would still have been at least $4 million 
formally below its minimum capital requirement, and perhaps more than $10 
million, counting expected real estate losses, and a write-off of the TSC business. 
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57 Fed. C1. at 435 .... 

In this case, as noted above, the trial court found that at the time of the breach 

Admiral was in such dire straits that it would not have been able to recover, even absent a 

breach. Thus, the court found that even under the pre-FIRREA requirements Admiral would 

not have been able to infuse enough capital in the thrift to avoid receivership. Given Haven’s 

condition in 1989 and 1990, the trial court found that the enactment of FIRREA had no 

practical effect on Admiral’s ability to find the necessary additional funding for the thrift. 

Therefore, the government’s action did not "substantially impair[ ] the value of the contract 

to the injured party at the time of the breach" so as to make rescission an appropriate remedy. 

Mobil Oil, 530 U.S. at 608. As the trial court stated, "[t]he fact that FIRREA was passed in 

the middle of Admiral’s cure period is sheer happenstance." Admiral III, 57 Fed. C1. at 432. 

IV 

Admiral asserts that the trial court erred in concluding that Admiral anticipatorily 

breached the contract. Because we decide that Admiral may not recover on the contract both 

because it assumed the risk of regulatory change and because the enactment of FIRREA did 

not harm Admiral, we need not reach the issue of anticipatory breach. In light of our rulings 

on those two issues, we also find it unnecessary to address the governlnent’s argument that 

no enforceable contract was formed between the government and Admiral. 

Fifth Third Bank v. United States 
518 F.3d 1368 (Fed. Cir. 2008) 

PLAGER, Senior Circuit Judge. 

[Citizens Federal Bank FSB ("Citizens") had entered into supervisory transactions 

with failing thrifts. Its successor in interest, Fifth Third Bank ("Fifth Third"),* sued the 

United States, alleging that the government had breached a contractual promise to allow 

special accounting treatlnent and effected a taking through enactment of FIRREA. The Court 

of Federal Claims entered judgment for government. The plaintiff appealed, and the Federal 

Circuit affirmed in part, reversed in part, and remanded. On remand, the Court of Federal 

Clailns entered judgment for plaintiff, and the parties cross-appealed. On appeal, the Federal 

Circuit affirmed, holding that: (i) the finding that the government’s breach of contract was the 

but-for cause of Fifth Third’ s sale of a division and its premature conversion from mutual to 

stock organization was not clearly erroneous; (ii) the finding that its dalnages from breach 

were foreseeable at the time of contracting was not clearly erroneous; (iii) the finding that 

damages arising from its sale of branches were established to a reasonable certainty was not 

clearly erroneous; (iv) the finding that its lost profit damages were too speculative was not 

clearly erroneous; and, (v) the proceeds that Fifth Third lost by converting to stock 

organization earlier than it would have, had the breach not occurred, were an appropriate 

*. In the interests of clarity, the court refers to "Citizens" when necessary, but otherwise it referred to 
the plaintiff as "Fifth Third." ffyou are wondering how the bank came to be named "Fifth Third," the origins of 
the name go back to 1863, when Third National Bank was organized in Ohio. h~ 1888 Queen City National Bank 
of Cincinnati was renamed Fifth National Bank. The two banks merged in 1908 to become the Fifth Third National 
Bank of Cincinnati. Today, Fifth Third Bank is owned by Fifth Third Financial Corporation which is owned by 
Fifth Third Bancorp (both Ohio corporations). The extensive history of the bank’s changes in name and size through 
mergers and acquisitions, of which its acquisition of Citizens Bank is a part, is detailed on the bank’s website, 
~WWW. 53. CO~l. 
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measure of expectancy damages.] 

This is another Wilzstar-related case, in which a banking institution alleges that it 

was financially injured, wrongfully, by actions of the United States Govermnent and its 

regulatory agencies .... 

Fifth Third sought damages from the Government for breach of contract related to 

the savings and loan debacle arising out of the enactment of [FIRREA]. FIRREA negatively 

affected the way certain financial institutions could utilize what was called "supervisory 

goodwill," an accounting method that earlier had been promised to them by federal regulators 

who sought their help in salvaging t:ailing savings and loan institutions ("S & Ls") in the 

1980s. FIRREA caused these rescuing and once-healthy S & Ls to suffer significant losses, 

for which the United States Government was eventually held liable. 

Since this court’s 1995 opinion in Wiz~star Corp. v. United States,3 affirmed by the 

Supreme Court, these injured financial institutions have sought damages for the losses; the 

Government’s litigators have doggedly fought them every step of the way. This court has 

been called upon to issue a number of opinions further defining the terms of the Govern- 

ment’s liability and settling the theories underlying and the scope of the issues for which 

damages were to be paid. This case is one more in that long-running tail,5 and the 

Government again insists on challenging virtually every finding and conclusion reached by 

the trial judge after extensive hearings and multiple carefully reasoned opinions. Because the 

trial judge in this case did not err, we affirm. 

BACKGROUND... 

The issue regarding liability was whether, at the Government’s urging, Citizens in 

acquiring four failing thrifts between 1982 and 1985 had relied on a promise from the 

Government that it would have the supervisory goodwill accounting method to keep itself in 

regulatory compliance over the years, despite the book deficits the acquisitions caused. In 

short, was there a binding contractual promise by the Government which was breached by 

the enactment of FIRREA, the enforcement of ~vhich denied the longterm use of that 

accounting method? 

Much of the evidence at trial regarding liability was based on witnesses’ 

recollections, with oral and deposition testimony describing the comnmnications between 

Citizens and FHLB-Cincinnati that led to Citizens’ acquisition of the failing thrifts. There was 

testimony that both parties believed they had entered into a contract concerning the special 

accounting treatment of supervisory goodwill. The somewhat sparse written documentation 

was consistent with this understanding. 

The trial court, however, was concerned that the witnesses’ testimony seemed to be 

rote in nature and that the ~vritten evidence supporting the testimony was contained in what 

the court described as routine agency documents. Based on its consideration of the evidence, 

the trial court concluded that the parties had not formed a contractual relationship. 

When the case was appealed to this court, we reversed the trial court’s ruling on 

liability.1° We concluded that, when viewed in the light of the regulatory and economic 

context in which the parties negotiated and in which their understandings were reached, the 

evidence was sufficient to establish that the parties created contractual obligations which 

included the extended amortization of supervisory goodwill and the counting of supervisory 

3.64 F.3d 1531 (Fed.Cir.1995) (en banc). 
5. There indeed is a tail on this tale-the Government’s brief reports that there m’e still some twenty-six 

remaining cases in dispute that have been designated as Winstar-related cases. 

10. Fifth Third Bank of W. Ohio v. United Staws, 402 F.3d 1221 (Fed.Cir.2005) ("Fifth Third VIII"). 
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goodwill as an asset for capital compliance purposes. We therefore held that the Government 

was liable for breach of contract as a result of the enactment and enforcement of FIRREA. 

We addressed two additional issues on appeal. First, we agreed with the trial court 

that FHLB-Cincinnati had actual authority to bind the Government to a contract involving 

supervisory goodwill. We also affirmed the trial court’s ruling on summary judgment barring 

Fifth Third’s cover damages claim as speculative because it was based entirely on 

hypothetical costs of issuing preferred stock, and unrealistic because at the time Citizens was 

a mutual organization and could not issue stock. The case was remanded to the trial court for 

a determination of damages, if any, to be awarded. 

A second trial took place in early 2006, now eleven years after the original 

complaint was filed. The trial resumed where the first trial ended, i.e., with the Government’s 

case-in-chief, followed by Fifth Third’s rebuttal. Because all of Fifth Third’s other damages 

theories had been precluded by the earlier rulings, the trial focused on the claim for incidental 

damages. 

As noted earlier, the claim for incidental damages was based on two specific events 

that occurred in the early 1990s, shortl y after the enactment of FIRREA. They invol ved, first, 

the sale by Citizens of its branches in Cincinnati, and second, a conversion of Citizens’ 

ownership from mutual form to stock form. Both events were the result of a capital plan 

agreed upon by Citizens and the Office of Thrift Supervision, a government agency 

established by FIRREA as the primary thrift regulator. The purpose of the plan was to restore 

Citizens to profitability and to compliance with the federal mininmm regulatory capital 

requirements imposed by FIRREA. 

The dispute that Fifth Third and the Government are now engaged in is whether 

these events - the Cincinnati branch sale and the mutual-to-stock conversion - were caused 

by the Government’s breach of the promises earlier made by the Government regulators 

regarding accounting of supervisory goodwill, and, if so, how any damages should be 

measured. Fifth Third’s position is that the sale and conversion would have occurred, if they 

occurred at all, at a time of Citizens’ own choosing when market conditions were favorable, 

rather than at the times imposed upon the bank by the regulators in response to the 

requirements of FIRREA. Having been forced to sell the Cincinnati branches and convert 

from a mutual to a stock organization prematurely, Citizens allegedly suffered substantial 

losses in the form of reduced proceeds and other lost profits. 

After trial on these issues, the trial court published a 45-page opinion with extensive 

findings of fact and a thorough legal analysis of Fifth Third’s damages claims. The court 

awarded Fifth Third substantial damages for the losses sustained by Citizens, including about 

$8.5 million for lost profits from the sale of the Cincinnati division (after certain adjustments) 

and about $44.2 million for premature conversion. Following an adjustment to compensate 

for the taxes Fifth Third will owe on the premature conversion damages, the total damages 

award came to about $76.5 million, which, as the trial court noted, is a relatively modest sum 

in the context of Winstar litigation .... 

DISCUSSION 

A. Overview 

Expectancy damages are intended to make a non-breaching party whole by 

providing the benefits expected to be received had the breach not occurred. Glendale Fed. 

Bank, FSB v. United States, 239 F.3d 1374, 1379 (Fed.Cir.2001) (citing Restatement 

(Second) of Contracts § 344(a) (1981)). Expectancy damages include lost profits but are not 

limited to them. Id. As a general proposition, a party is entitled to expectancy damages if the 

party satisfies three requirements. First, the party must show that the claimed damages were 
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within the realm of reasonable foreseeability at the time the contract was entered into (the 

foreseeability requirement). Cal. Fed. Bank v. United States, 395 F.3d 1263, 1267 (Fed.Cir. 

2005). Second, the party must establish that the damages would not have occurred but for the 

breach (the causation requirement), ld. Third, "the measure of damages must be reasonably 

certain, although if ’a reasonable probability of damage can be clearly established, uncer- 

tainty as to the amount will not preclude recovery’ " (the proof of damages to a reasonable 

certainty requirement). Id. (quoting Glendale Fed. Bank v. United States, 378 F.3d 1308, 

1313 (Fed.Cir.2004)). 

In the Winstar litigation context, foreseeability, causation, and proof of damages to 

a reasonable certainty are all issues of fact that we review for clear error. Home Sav. of Am., 

FSB v. United States, 399 F.3d 1341, 1347 (Fed.Cir.2005).11 Clear error is among the more 

deferential standards an appellate court applies to the work of a trial court - a finding is 

clearly erroneous only when "the reviewing court on the entire evidence is left with the 

definite and firm conviction that a mistake has been committed." United States v. U.S. 

Gypsum Co., 333 U.S. 364, 395 (1948). In the case before us, the liability issues were settled 

by our prior opinion. The damages issues, to the extent there are questions about the 

applicable rules, fall within the well-established principles of our prior cases. The only issues 

then on appeal are whether the trial court in its extensive and thorough fact findings and 

conclusions committed clear error. Given the deference we grant to trial courts in their 

fact-finding role, this is a heavy burden for the Government to carry. 

B. Causation 

We examine first the Governmcnt’s arguments regarding causation. The Government 

argued at trial that several factors other than FIRREA, such as alleged mismanagement of the 

thrift and overall lack of profitability, led to Citizens’ actions and the times they were taken, 

and that in any event the regulatory pressure to raise capital and downsize would have been 

the same absent the breach. The trial court disagreed, finding that Citizens would not have 

sold tile Cincinnati division in 1991 or converted to stock form in January 1992 but for the 

breach caused by FIRREA. F![:th Third IX, 71 Fed.Cl. at 87-90. 

On appeal, the Government asserts that the trial court erred in concluding that 

regulators would not have been concerned with Citizens’ level of tangible capital even in tile 

absence of the breach, and would not have required Citizens to take steps to recapitalize or 

downsize when they did. Recreating the past - who thought what, when, and why - is 

quintessentially a question of fact. Though, as in most fact-based trials, one could read the 

evidence different ways and reach different conclusions, the trial court’s findings are 

supported by ample evidence, including the contemporaneous circumstances, documentation, 

and witness testimony expressly credited by the trial judge. On this record there is clearly no 

basis on which we could say that the trial court committed clear error in its finding of but-for 

causation. 

C. Foreseeability 

The trial court found that the damages caused by the sale of the Cincinnati branches 

and the reduced conversion damages were reasonably foreseeable at the time of the contract, 

based on the following analysis. Id. at 88-90. First, tile court found that a prudent regulator 

would have been aware that removal of supervisory goodwill would cause Citizens to become 

11. But ~ Itome Say. q[Am., 399 F.3d at 1347 (suggesting tl~at we review the trial court’s metl~odology 
for calculating damages for abuse of discretion). Since in most respects the clear error and abuse of discretion 
standards are similarly deferential, we need not try in this case to separate the applied methodology from the 
process of fact-finding. 
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capital deficient, which would require Citizens to raise capital to comply with capital 

requirements. The court found that a prudent regulator would have lmown that the principal 

ways of raising capital were sales of assets and conversion of ownership to stock form, and 

would have understood that the timing of these actions could affect the amount of proceeds 

received. Thus, the trial court concluded, a prudent regulator would have foreseen that a 

breach of the accounting method promise and the consequences thereof would take away 

Citizens’ ability to choose the timing of its sale of the Cincinnati division and its conversion 

to stock form, and that this could cause damages. Furthermore, the trial court found that the 

regulators in this case actually knew what would happen if the Government breached its 

contract, and therefore actual foresight existed. 

The Government contends that damages based on the 1991 sale of the Cincinnati 
12 branches were not reasonably foreseeable because the higher deposit premium Citizens was 

able to obtain in 1998 was due to an improvement in the economy, an event that was 

unforeseeable at the time of the contract. Similarly, the Government argues that the damages 

resulting from the reduced conversion proceeds were not reasonably foreseeable at the time 

of the contract because the calculation of reduced proceeds was based on the increase in the 

thrift stock price market index between January 1992 and August 1993. In the Government’s 

view, regulators could not have foreseen that the conversion market would improve during 

that time period. 

At times the Government couches this argmnent in terms of proximate causation - 

the damages were caused by changed economic conditions and thus were not proximately 

caused by the breach. Since both arguments relate to the ability of the Government to 

contemplate at the time of the contract the nature of Citizens’ injuries, we will address both 

in terms of foreseeability. See Old Stone Corp. v. United States, 450 F.3d 1360, 1375 

(Fed.Cir.2006) ( "Because these two doctrines are not meaningfully distinct, at least in the 

context of the case before us, we analyze them under the rubric of foreseeability."). 

The trial court did not clearly err in concluding that the damages in this case were 

foreseeable. The trial court’s basic findings, supported by the record and unchallenged by the 

Government, are sufficient to show foreseeability. Fifth Third was not required to 

demonstrate that tile Government could have foreseen at tile time of contracting that tile 

market conditions might be less than favorable when it later breached the contract. We 

recently rejected a similar argument in Citizens Federal Bank v. United States, 474 F.3d 

1314 (Fed.Cir.2007). In that case, we affirmed the trial court’s finding that the plaintiff was 

entitled to compensation for the negative tax consequences incurred in raising capital to 

replace lost goodwill. Id. at 1321. We held that the plaintiff was not required to prove that 

the tax consequences were foreseeable; all that was necessary was a showing that the need 

to raise capital in the event of a breach was foreseeable. Id. ("If it was foreseeable that the 

breach would cause the other party to obtain additional capital, there is no requirement that 

the particular method used to raise that capital or its consequences also be foreseeable."). 

Fifth Third has made that showing here and is not required also to show that the precise 

economic conditions at the time regulators forced Citizens to raise capital were foreseeable. 

As tile trial court correctly held, Old Stone does not support the Govermnent’s cause. 

The plaintiffbank in that case was forced to raise capital after FIRREA by selling assets, and 

12. In a branch sale, the seller theoretically gives tl~e buyer the branch’s deposit liabilities (e.g., savings 
accounts) and an amount of cash equal to these liabilities. However, depending on the negotiated value of the 
liabilities, the buyer may agree to take something less than the full amount of cash. In that case, the difference is 
the deposit premium. 
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we affirmed the trial court’s award of damages associated with that activity. 450 F.3d at 1367- 

70. But the bank had other problems unrelated to the loss of goodwill and was eventually 

seized. The trial court awarded damages related to the seizure; we reversed that award 

because the seizure was not a foreseeable result of the breach. Id. at 1376. We explained that 

for the seizure to be foreseeable, a number of specific facts had to be established. Id. Based 

on the lack of evidence in the record, we concluded that the bank had failed to prove that the 

extended chain of causation was foreseeable. Id. Here, in contrast, Fifth Third is not claiming 

damages due to a seizure or other comparable event far removed from the breach; the 

damages compensate directly for the steps taken by Citizens to achieve regulatory 

compliance in the wake of FIRREA. See also Citizens, 474 F.3d at 1321-22 (distinguishing 

Old Stone on similar grounds). 

The Government’s reliance on Estate q/~Berg v. Ul~ited States, 231 Ct.C1. 466, 687 

F.2d 377 (1982), is also misplaced. That case is not about foreseeability or proximate 

causation at all, but instead deals with the proper time for measuring damages. Moreover, it 

does not stand for the proposition that an upswing in the market value of an asset following 

a breach is irrelevant to the damages caused by the breach. The court in Berg noted two 

general rules. First, the goal of expectancy damages is to place the injured party in as good 

a position as he would have been had the breaching party performed the contract, ld. at 379; 

see also Restatement (Second) of Contracts § 344(a) (1981). Second, the proper date for 

measuring damages is usually the date of the breach. Berg, 687 F.2d at 380. In Berg, the 

plaintiff was made whole by valuing the bonds at issue as of the date of the breach; 

calculating the bonds’ fair market value as of the later date urged by the Government would 

have reduced the damages award and would not have fully compensated the plaintiff for the 

Government’s breach. Id. 

In some cases, however, strict application of the second rule may not result in the 

most accurate assessment of expectancy damages. See Energy Capital Corp. v. Utiited States, 

302 F.3d 1314, 1330 (Fed.Cir.2002) ( "That rule does not apply, however, to anticipated 

profits or to other expectancy damages that, absent the breach, would have accrued on an 

ongoing basis over the course of the contract."). A court may consider post-breach evidence 

~vhen deternfining damages in order to place tile non-breaching party in as good a position 

as he would have been had the contract been performed. See id.; Castle v. United States, 48 

Fed.C1. 187, 207 n. 16 (2000), a?~’d in part, rev’d in part on other grounds, 301 F.3d 1328 

(Fed.Cir.2002); see also Restatement (Second) of Contracts § 352 cmt. b, illus. 6 (1981) 

(using post-breach evidence to establish lost profits). Here the trial court found that, but for 

the breach, Citizens would have sold the Cincinnati division in 1998 rather than 1991, and 

converted to stock ownership in August 1993 rather than January 1992. Therefore it was 

appropriate, and certainly not clear error, for the court to consider the improved markets for 

conversion and branch sales in order to compensate Citizens for the damage sustained. 

D. Proof of Damages 

1. Damages Related to the Sale of the Cincinnati Division 

For calculating the damages associated with the forced sale of the Cincinnati 

division, Fifth Third’s expert, Dr. Brumbaugh, created a model that restored to Citizens tile 

assets that had been transfcrred to Banc One in 1991 as well as additional assets to account 

for the loss of deposits caused by the breach, for a total of $400 million in assets associated 

with the Cincinnati division. Fifth Third IX, 71 Fed.Cl. at 77-78. Next he divided the 

damages calculation into two parts. The first was a calculation of lost operating profits on the 

restored Cincinnati assets for the period between 1992 and 1998. Based on Citizens’ actual 

return on assets for that time period with certain adjustments, he calculated lost profits of 
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approximately $10.5 million, ld. at 78-79. The second part of the damages calculation 

assumed that the Cincinnati division would have been sold in 1998 to Fifth Third when the 

other Citizens branches were sold. Conservatively using a 7% deposit premium, which was 

somewhat lower than the average deposit premium Citizens actually received in the 1998 

sale, Dr. Brumbaugh calculated that the proceeds from selling the Cincinnati branches in 

1998 would have been $11.1 million greater than the proceeds of the sale to Banc One in 

1991. ld. at 79-80. 

The trial court awarded Fifth Third damages for the lost profits Citizens would have 

made on the sale of the Cincinnati branches in 1998 but not for the lost operating profits from 

1992 to 1998. The trial court found that, though lost profit claims are often not susceptible 

to proof due to their speculative nature, this claim for lost profits on the sale of the Cincinnati 

division was based on a specific investment opportunity-Citizens’ 1998 sale of assets to Fifth 

Third. The court concluded that these damages had been proven to a reasonable certainty. 

Id. at 90-91. 

In contrast, the trial court determined that Fifth Third’s claim for lost operating 

profits for the Cincinnati division had not been established to a reasonable certainty. Fifth 

Third’s model applied a hypothetical rate of return on assets to the restored Cincinnati asset 

base. The trial court found that this method was too speculative because there is no evidence 

that the thrift’s expanded asset base, including the Cincinnati assets, would have realized 

profits at a similar rate to the thrift’s actual profits during that period. Id. at 91. 

On appeal, the Government challenges the award based on the 1998 branch sale on 

the grounds that it was based on a hypothetical transaction, and thus is too speculative. There 

are two flaws in the Government’s argument. First, although we have noted that damages 

claims based on hypothetical events often are difficult to prove, they are not barred as a 

matter of law. See Granite Mgmt. Corp. v. United States, 416 F.3d 1373, 1381-83 

(Fed.Cir.2005); F!~h Third VIII, 402 F.3d at 1236-37; Glendale, 378 F.3d at 1313. Second, 
the Cincinnati division award was not entirely hypothetical since it relied on two actual 

transactions-the 1991 sale of the Cincinnati branches to B anc One and the 1998 sale of the 

remaining branches to Fifth Third, albeit without the Cincinnati division. We see no clear 

error in the trial court’s finding that the award was established to a reasonable certainty, 

which the record fully supports. 

In its cross-appeal, Fifth Third argues that the trial court erred in rejecting its claim 

for lost operating profits of the Cincinnati division between 1992 and 1998. It first asserts 

legal error, alleging that the trial court incorrectly applied the "reasonable certainty" standard 

to the amount of damages, rather than just to the fact that damages occurred. We agree with 

Fifth Third that some courts, including this one, have interpreted the "reasonable certainty" 

standard to apply only to theChct of damages, after which the court may "make a fair and 

reasonable approximation of the damages." Bluebonnet Sav. Bank, F.S.B. v. United States, 

266 F.3d 1348, 1356-57 (Fed.Cir.2001) (quoting Locke v. United States, 151 Ct.C1.262, 283 

F.2d 521,524 (1960)); see also l Robert L. Dunn, Recover" of Damages fi)r Lost Profits § 

1.8 (6th ed. 2005) ("While the proof of the fact of damages must be certain, proof of the 

amount may be an estimate, uncertain or inexact."). Nevertheless, we do not understand the 

trial court’s decision as having misapplied that standard when the court found that the claim 

for lost operating profits from 1992 to 1998 was not established. Rather, the opinion can be 

faMy read as finding it was not reasonably certain that the Cincinnati assets would have 

earned profits during the entire period in question. 

Fifth Third also argues that the trial court made a factual error by assmning that 

Citizens invested its funds separately by division, as indicated by the court’s reference to a 
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"Dayton" rate of return, Fifth Third IX, 71 Fed.C1. at 78-79, 91, when in fact the thrift’s assets 

were pooled for investment purposes. It appears, however, that for at least part of the 

1992-1998 time period, Citizens consisted of only a Dayton division, so the rate of return on 

pooled assets was indeed a Dayton rate of return for some of those years. Thus it is not clear 

that the trial court made an erroneous assumption. 

What is evident is that the trial court rejected the notion that the bank’s expanded 

asset base (which would have included the Cincinnati branches in the absence of the breach) 

would have realized profits at a rate similar to that of the actual bank’s profits. The trial court 

found that determining hypothetical Cincinnati profits in the absence of the breach was too 

speculative an endeavor to result in a reasonable approximation of lost profits damages. The 

record supports that finding, and we are unconvinced that the trial court co~mnitted clear 

error in holding against Fifth Third’s claim for lost operating profits in this context. 

2. Damages Related to the Mutual-to-Stock Conversion 

Fifth Third’s other damages claim related to its conversion from mutual to stock 

form. Its expert testified that absent the breach Citizens would have converted in August 

1993 because that was the first date when the three conditions set out by Citizens’ 

management for conversion were satisfied. He then calculated the damages as the difference 

between the proceeds that would have resulted from a hypothetical conversion in August 

1993 and those received when Citizens converted in January 1992. His results ranged from 

about $30 million to about $47 million, depending on whether the Cincinnati division was 

restored, and, if so, whether its operating profits were also restored. 

The Government argued before the trial court that no damages were sustained as a 

result of the conversion in January 1992 because the conversion was successful. In addition, 

the Government’s outside experts were of the view that conversion proceeds were a liability 

that had to be paid back to the shareholders, similar to a loan. Thus, the Government argued, 

damages could only result from the loss of investment opportunities due to the lesser equity 

raised from the conversion. Because Fifth Third had not identified any clearly defined 

investment opportunities that Citizens had foregone, the Government believed there were no 

damages from reduced conversion proceeds. 

Fifth Third responded that the sale of stock was analogous to a sale of property, not 

a loan, a view of the transaction with which the trial court agreed. Id. at 75-77, 92-94. Fifth 

Third’s expert testified that generally corporations have no obligation to pay dividends or for 

that matter repurchase shares. More specifically, Citizens’ conversion prospectus for the sale 

of its stock did not mention a requirement to pay dividends, or any other liability or debt to 

the shareholders. The trial court therefore found that the sale of stock at the conversion of 

ownership form had the characteristics of equity, not of debt. Thus the court treated the sale 

of stock like the sale of property and concluded that reduced conversion proceeds were a 

proper measure of damages. Accepting the model that assumed the Cincinnati division had 

been restored before the conversion, but without the division’s hypothetical operating profits, 

the trial court awarded approximately $44.2 million in damages for lost conversion proceeds. 

Id. at 93-94. 

On appeal, the Government repeats many of the arguments it made below. Its first 

argument - that reduced conversion proceeds are too speculative - is unpersuasive, just as 

it was unpersuasive with respect to the damages for the sale of the Cincinnati division. Unlike 

some damages claims that we have rejected previously, see, e.g., Fifth Third VII1, 402 F.3d 

at 1237 (affirming trial court’s conclusion that cover damages claim based on hypothetical 

costs of issuing preferred stock was too speculative), this claim does not depend only on a 

hypothetical capital-raising transaction. Instead, Citizens actually converted in January 1992, 
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and the trial court specifically found that, absent the breach, Citizens would have converted 

in August 1993, a finding supported by the record and not challenged by the Government on 

appeal. 

The heart of the Government’s argument on appeal is that reduced conversion 

proceeds are not a proper measure of expectancy damages, and an award of these damages 

would result in a windfall to Fifth Third. The Government’s position rests on the notion that 

investors who purchase stock have an expectation of repayment of their investment. Thus, 

the argument goes, the investors who would have provided the additional capital if Citizens 

had converted in August 1993 would have expected a return on their investment. If, instead, 

the Government provides the additional capital in the form of contract damages, the 

Government would have no expectation of repayment. Therefore Fifth Third will be in a 

better position with a damages award for breach of contract than it would have been had tile 

contract been performed, a result not contemplated by the recovery principle of expectancy 

damages. The Government’s conclusion, as was explained at the trial, is that the only 

damages to which Fifth Third might be entitled are the profits that would have been earned 

on the lost conversion proceeds, not the lost proceeds themselves. 

The trial court heard extensive expert testimony from both sides and ultimately 

determined that Fifth Third’s experts held the correct view of the transaction. We agree. In 

the first place, whether the investors who purchased the stock when Citizens converted 

expected a return on their investment is immaterial because they had no legally enforceable 

right of repayment. As the trial court found, there was no formal obligation on the part of 

Citizens to pay dividends or to repurchase the shares. The conversion prospectus explicitly 

stated that Citizens would not issue an initial dividend, and it contained no guarantees of 

future dividends. The windfall theory does not hold air-we see no error in the trial court’s 

conclusion that the proceeds Citizens lost by converting earlier than it would have in the 

absence of the breach were an appropriate measure of expectancy damages .... 

The trial court also found that, even if reduced conversion proceeds were not an 

acceptable measure of damages, they are a "fair and reasonable approximation" of damages 

under the so-called jury verdict method. We need not address the Government’s challenge 

to this alternative finding because we affirm tile trial court’s decision that tile lost conversion 

proceeds were a suitable form of expectancy damages. 



2010-2011 SUPPLEMENT 145 

pp. 647-653: Replace the rest of the chapter with the following: 

Notes and Comments 8.64. Does Admiral Financial read Winstar correctly? Is the 

language of RCMA clause VI(D) sufficiently different from the corresponding language at 

issue in WTnsmr to justit)~ a different result in Admiral Financial? 

8.65. Each post-Winstar dispute over accounting standards tends to be highly "fact- 

specific.’’4° What should be the result in a case in which the pertinent language of the 

agreement between the acquiror of a failing savings association and the now-defunct Federal 

Home Bank Board: 

Pursuant to Subpart C of Part 563b of the Rules and Regulations for 
Insurance of Accounts .... for purposes of reporting to the Board, X Savings 
Association may anaortize the value of any intangible asset resulting from the 
purchase over a period not to exceed 35 yem’s by the straight-line method. 

Cf La Van v. United States, 382 F.3d 1340 (Fed.Cir. 2004) (holding inter alia that investors 

could recover expectancy damages under implied-in-fact contract, but that post-FIRREA 

government action did not constitute taking); Slattery v. United States, 69 Fed.C1. 573 (Ct. 

Fed. CI. 2006) (providing extensive analysis of measures of damages and types of damage 

claims available to shareholders of failed savings association under Winstar). 

8.66. The contract analysis in Admiral Financial is obviously nmch more extensive 

than the Winstar case. Do you agree with the Federal Circuit’s contract analysis? Is it recon- 

cilable with Winstar? 

8.67. In the first phase of Fifth Third Bank, the Federal Circuit gave considerable 

attention to traditional contract analysis in determining whether a contract was formed in the 

situation before it. Likewise, in the opinion excerpted above, the court focuses on contract 

lneasures of damages. Is its analysis of applicable principles of contract law correct? 

8.68. As Fifth Third Bank illustrates, the persuasive emerging strategy for the 

Government, if- as seems likely - it loses the argument about contract formation, is to pur- 

sue vigorously other principles of contract law with respect to interpretation of contract 

terms, the existence of breach, causation, or available remedies. How does the Govermnent 

fare with respect to such arguments in Fifth Third Bank? 

8.119. Responses to the Subprime Mortgage Crisis. U.S. Government responses to 

the financial crisis that resulted from the failure of the subprime mortgage market4~ have 

generally fallen into one of three categories. The Government initiated certain transactional 

responses to assuage the crisis by injecting credit into the financial markets. The Government 

also launched certain regulatory responses that tweak regulatory requirements in an effort to 

ease the situation of lnarket participants or to encourage private parties to participate in 

troubled markets. Finally, the Government has fashioned certain supervisory responses, in 

which regulators invoke their super~ isory power over regulated entities to correct conditions 

or behavior in the financial markets. The following excerpt examines these responses in de- 

tail. 

40. See, e.g., Ixt Van v. United States, 382 F.3d 1340, 1342 (Fed.Cir. 2004) (characterizing dispute as 

"another fact-specific dispute following the seminal decision of United States v. Witzstar Corp."). 

41. For backgroun d on the subprime mortgage cri sis, see Note 5.14G, supra, and accompanying excerpt. 

See also St. Louis Federal Reserve Bank, The Financial Crisis: A Timeline of Events and Policy Action s, available 

at http://www.stlouisfed.org/timeline/defau lt.c fro. 
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Michael P. Malloy, Banking Law and Regulation 
§§ 11.,$.1-11.4.3 (2009 Culn. Supp. No. 2) 

§ 11.4.1 Transactional responses 

Much of the national response so far has been a series of fatalistic attempts to spend 

our way out of the crisis. For example, on September 7, 2008, the Treasury Department 

entered into senior preferred stock purchase agreements with the Federal National Mortgage 

Association (Fannie Mae) and the Federal Home Loan Mortgage Corporation (Freddie Mac), 

providing in effect protection to the holders of senior debt, subordinated debt, and mortgage- 

backed securities (MBS) issued or guaranteed by Fannie and Freddie.7 ... 

On October 3, 2008, Title I of the Emergency Economic Stabilization Act of 2008 

(EESA)1° created the Troubled Assets Relief Program [(TARP)] for the purchase of troubled 

assets of financial institutions. From the onset of the TARP, Treasury appeared to be 

improvising, unsure of even basic issues such as how to price the targeted assets.1~ By mid- 

October 2008, Treasury shifted direction~2 and began using TARP funds to purchase equity 

in troubled financial institutions (primarily nine large institutions) rather than purchasing 

troubled assets. Treasury adopted this approach arguably on the basis of its EESA authority. 13 

The new approach prompted criticism~4 that Treasury has failed to require beneficiaries of 

its funding to use the capital infusions to strengthen the weak credit market.~5 Cluelessly, 

Treasury officials insisted that the Capital Purchase Program (CPP), under which Treasury 

7. U.S. Department of Treasury Office of Public Affairs, Fact Sheet: Treasury Senior Preferred Stock 
Purchase Agreement (Sept 7, 2008) available at http://www.treas.gov/press/releases/reports/pspa--factsheet-- 
090708hpl 128.pdf. 

10. Pub. L. No. 110-343, tit. I, §§ 101-136. 122 Star. 3765, 3767-3800 (2008) (codified at 5 U.S.C. § 
5315, 12 U.S.C. §§ 461 note, 1715z-23, 1823(c)(11), 1828(a), (c), 5211-5241, 15 U.S.C. § 1638 note, 1638(b)(2), 
31 U.S.C. §§ 301,310~). 

11. See, e.g., Stephen Joyce. Treasury Official Discusses Implementation Of $700 Billion Program to 
Buy Bad Assets, BNA Banking Daily (Oct. 7, 2008), available at http:/!news.bna.com (reporting on efforts of 
Treasury to implement TARP). 

12. Cf. Thecla Fabian, Senate Finance Ranking Member Orassley ttammers Paulson on EESA 
Implementation, BNA Banking Daily (Nov. 14, 2008), available at http://news.bna.com (criticizing "repeated[] 
change[s] [of] direction" by Treasury and the Fed under EESA). 

13. Cf. R. Christian Bruce & Aaron Lorenzo, Banks Receiving Treasury Investments See New 
Opportunities for Acquisitions, BNA Banking Daily (October 28, 2008), available at http:!/news.bna.com 
(discussing allocation of $250 billion of EESA funding for capital injections under Treasury Capital Purchase 
Program(CPP)). For discussion of the CPP, see Stephen Joyce & Nora Macaluso, Government Officials Say TARP 
Eligibility May Expand to Additional Types of Firms, BNA Banking Daily (Oct. 29, 2008), available at 
http:i/news.bna.com. 

14. See, e.g., Levin: Treasury Needs Firm Commitment From Banks to Use New Funds for Loans, BNA 
Banking Daily, Oct. 20, 2008, available at http:!/news.bna.com ; Malini Manickavasagam, Pelosi, Reid, Other 
Lawmakers Share Concern Over Banks’ Possible TARP Misuse, BNA Banking Daily (Oct. 30, 2008), available 

at http://news.bna.com. 
15. For contrary studies, arguing that bank lending had increased during the credit crisis, see V. Chari, 

L. Christiano, & P. Kehoe, Facts and Myths about the Credit Crisis (Federal Reserve Bank of Minneapolis Working 
Paper 666, Oct. 2008), available at http:/iwww.minneapolisfed.orgipublications_papers/pub_display.cfm?id=4062; 

Octavio Marenzi et al., Flawed Assumptions about the Credit Crisis:A Critical Examination of US Policym’akers 
(Celent, Dec. 2009) (arguing that U.S. Government responses to credit crisis based on assumptions contradicted 
by government’s own data), available at http://www.celent.com/PressReleases/20081210/ 
CreditCrisis20081212DRAFT.pdf. But see Ethan Cohen-Cole, Burcu Duygan-Bump, Jose Fillat, & Judit 
Montoriol-Gerriga, Minneapolis: Looking Behind the Aggregates:A Reply to "Facts and Myths About the Financial 
Crisis of 2008" (Federal Reserve Bank of Boston Working Paper No. QAU08-5, Nov. 2008) (disputing 
Minneapolis Fed paper), available at http:!/www.bos.frb.org/bankinfo/qau/wp/2008/qauO805.htm. 
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was buying shares of preferred stock in selected financial institutions, taking, in most cases, 

a 5 percent dividend for the first few years, with an increase to 9 percent, would be profitable 

in the long run. ~(’ More recently, congressional concern has grown over the excessive levels 

of executive compensation at institutions benefitting from the CPP.17 Whether as a result of 

the intense criticism of its use of the TARP or because of its own meandering approach to 

responding to the financial crisis, by mid-November 2008, Treasury was publicly moving 

away from its plan to buy mortgage-related assets; instead, it was reportedly considering 

other uses for what remained of the original $700 billion in TARP funds.18 Coincidentally, 

on November 14, 2008, the Administration reached agreement with congressional leaders to 

establish a TARP inspector general, and congressional leaders appointed three experts to the 

Congressional Oversight Panel, another EESA-mandated watchdog.19 

In accordance with Treasury’s determination of systemic risk under FDIA § 

13(c)(4)(G),2° the FDIC initiated the Temporary Liquidity Guarantee Program (TLG Pro- 

gram) in October 2008.21 The program has two components: (i) the debt guarantee program, 

which guaranteed newly issued senior unsecured debt2’- of insured depository institutions and 

most U.S. holding companies of such institutions; and, (ii) the transaction account guarantee 

program, which guaranteed certain non-interest bearing transaction accounts at insured 

depository institutions . In early November 2008, the FDIC amended the interim TLGP 

rule,23 by extending the opt-out date for eligible entities until December 5, 2008, extending 

the deadline for complying with certain disclosure requirements related to the TLG Program 

until December 19, 2008, and establishing assessment procedures to acconmaodate the 

extended opt out period .... 

16. The text of prepared remarks on the CPP by h~terim Assistant Secretary for Financial Stability Neel 
Kashkari is available at: http://www.treas.gov/press/releases/hpl314.htm. See also Capital Purchases Will Turn 
a Profit For Taxpayers, Treasury’s Kashkari Says, BNA Banking Daily (Dec. 8, 2008), available at 

http:i/news.bna.com (reporting on Assistant Secretary Kashkari’s remarks). 
17. See Pelosi, Reid Concerned About Excessive CEO Compensation at Banks Getting EESA Funds. 

BNA Banking Daily (Oct. 30, 2008), available at http://news.bna.com (reporting on congressional criticism of CEO 
compensation at EESA-aided firms participating in CPP). 

18. Aaron Lorenzo & R. Christian Bruce, Treasury Pulls Back From TARP Purchase Of Mortgage- 
Related Assets, Paulson Says, BNA Baaking Daily (Nov. 13, 2008), available at http://news.bna.com. 

19. R. Christian Bruce. Oversight of TARP Comes Into Focus With Action by White House, Pelosi. 
Reid, BNA Banking Daily (Nov. 17, 2008), available at http:i/news.bna.com. The members of the five-member 
TARP Congressional Oversight Panel are appointed by Speaker of the Hou se (who appointed Richard H. Neiman, 
the N.Y. Superintendent of Banks), the House Republican Leader (Rep. Jeb Hensarling (R-Texas)), the Senate 

Maj ority Leader (ttarvard Law Professor Elizabetl~ Warren, who serves as chair) and tl~e Senate Republican Leader 
(former Sen. John Sununu) each selecting one member. The fifth member is jointly selected by tl~e Speaker and 
the Majority Leader (Damon Silvers, AFL-CIO associate general counsel). See R. Christian Bruce, McConnell 
Names Sununu to TARP Panel: Thacher, Proffitt Tapped to Advise Treasury, BNA Banking Daily (Dec. 18, 2008) 
(reporting on TARP panel). 

20. 12 U.S.C. § 1823(c)(4)(G). 
21.73 Fed. Reg. 64,179 (Oct. 29, 2008). For background on the TLG Progam, see 73 Fed. Reg. 66,160, 

66,160-66,162 (2008). 
22. For these purposes, the term "newly issued senior unsecured debt" was defined to mean senior 

unsecured debt issued by a participating entity on or after October 14, 2008, and on or before: (i) the earlier of 

November 12, 2008 or the date an eligible entity opts out, for an eligible entity that opts out of the debt guarantee 
program; or, (ii) June 30, 2009, for an eligible entity that does not opt out of the debt guarantee program. 12 C.F.R. 
§ 370.2(f). Based on the public comments received, the FDIC revised the definition in tl~e final version of the rule 
to exclude debt with a stated maturity of thirty days or less. 73 Fed. Reg. 72,244, 72,267 (Nov. 26, 2008) (codified 

at 12 C.F.R. § 370.2(f)). 
23.73 Fed. Reg. 66,160 (Nov. 7, 2008) (codified at 12 C.F.R. §§ 370.2. 370.3,370.5(a), (c), (f), (j), 

(h), 370.6(a), (b)(1), (b)(2), (c), 370.7(a), (b)). 
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In mid-November, the Fed provided nearly $50 billion in options for loans through 

the Term Securities Lending Facility (TSLF), under which options are offered to primary 

government securities dealers - banks and securities broker-dealers that trade with the 

Federal Reserve Bank of New York- to draw upon short-term, fixed-rate loans in exchange 

for program-eligible collateral.26 

By late November 2008, Treasury had completed a $40 billion purchase of Amer- 

ican International Group (AIG) preferred stock and warrants through the [TARP].27 That 

transaction was part of a restructured rescue of AIG, in which the Fed reworked loans to the 

insurance company, relaxing some terms and offered two new lending facilities. In effect, 

AIG would use the proceeds from the Treasury transaction to reduce the credit extended by 

the Fed in September 2008.28 

In addition, the Fed initiated two programs to boost lending and li~tfit damage from 

the weakening economy - (i) the Term Asset-Backed Securities Loan Facility (TALF), a 

$200 billion lending facility to facilitate purchases of loan-backed securities, with a Treasury 

pledge of $20 billion to assist the Fed in hedging the credit risk of possible defaults on the 

underlying credit exposure; and, (ii) a program to purchase up to $600 billion in mortgage- 

related assets, involving a commitment to buy up to $100 billion in direct debt issued by 

Fannie Mae, Freddie Mac, and the FHLBanks, and a commitment to purchase up to $500 

billion in MBS guaranteed by Fannie Mae, Freddie Mac, and the Government National 

Mortgage Association (Ginnie Mae).29 It was expected that the TALF would continue to 

operate through tile Federal Reserve Bank of New York until Dec. 31, 2009.30 

Also in November 2008, an economic assistance package for ailing Citigroup was 

finalized.31 It involved an agreement by the Government to purchase approximately $27 

billion in Citigroup stock, and the issuance of over $300 billion in guarantees with respect 

to mortgage-back securities. Combining features of the Capital Purchase Program (CPP), 

financial assistance such as AIG received, and troubled asset purchases under the TARP, the 

transaction requires Citigroup to assume up to $29 billion in portfolio losses, and 10 percent 

of all losses thereafter, with Treasury, the FDIC, and the Fed each successively responsible 

for all remaining losses.32 The arrangement bans dividend payments on common stock for 

three years without the consent of tile regulators, establishes new regulatory approval require- 

ments for executive compensation, and requires Citigroup to adopt FDIC mortgage modifi- 

cation procedures. 

On February 17, 2009, the President signed the American Recovery and Reinvest- 

26. For results of the TSLF program, see http://www.newyorkfed.org/marketsitop/topseclending.cfm. 
See also Aaron Lorenzo. Fed Extends Almost $50 Billion in Options For Loans Through TSLF Options Program, 

BNA Banking Daily (Nov. 12, 2008), available at http://news.bna.com (discussing TSLF program). 
27. Aaron Lorenzo, Treasury Completes $40 Billion Equity Buy In AIG; Transaction Proceeds to Repay 

Fed, BNA Banking Daily, Nov. 28, 2008, available at http://news.bna.com (reporting on ,adG rescue). 
28. For details concerning Treasury transactions conducted under the Emergency Economic 

Stabilization Act of 2008 see http:i/www.treasury.gov/initiatives/eesa/transactions.shtml. 
29. See R. Christian Bruce & Aaron Lorenzo, Fed, Treasury Announce New Actions, BNA Banking 

Daily (Nov. 26, 2008), available at http:/!news.bna.com (reporting on TALF and MBS facility). For background 
information on Ginnie Mae, see www.ginniemae.gov. 

30. Bruce & Lorenzo, supra. 
31. R. Christian Bruce, Regulators Unveil Assistance Package To Back $300 Billion in Citigroup 

Assets, BNA Banking Daily (Nov. 25, 2008), available at http:iinews.bna.com. 
32. For an interagency statement on the Citigroup assistance, see http:/iwww.federalreserve.gov/ 

newsevents!press!bcreg!20081123a.htm. 
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ment Act (ARRA) into law.33 The ARRA is primarily a $787 billion economic stimulus 

package intended to create or preserve approximately 3.5 million jobs and to jump start the 

failing economy, but it does not address the serious problems affecting regulatory and 

supervisory structure applicable to the financial services industry.34 Even Title V of the 

ARRA,35 specifically dealing with financial services and general government, has no intended 

effect on the regulatory structure itself. 

§ 11.4.2 Regulatory responses 

In some instances, the regulatory response adjusted regulatory requirements to 

create incentives for private firms to invest in troubled financial assets. For example, in 

September 2008, the Fed established a special lending facility that enabled depository 

institutions and BHCs to borrow from the Federal Reserve Bank of Boston on a nonrecourse 

basis if they use the proceeds of the loan to purchase certain types of asset-backed 

commercial paper (ABCP) from money market nmtual funds.36 To support this program, the 

Fed adopted, on an interim final basis, an exemption from its leverage and risk-based capital 

rules for ABCP held by a state member bank or BHC as a result of participation in the 

program.37 Effective January 30, 2009, the exemption was made permanent.38 To facilitate 

national bank participation in the program, the OCC adopted on an interim final basis an 

exemption from its risk-based capital guidelines for ABCP held by any national bank as a 

result of its participation in the program.39 

In light of the continuing unusual and exigent circumstances in the financial mar- 

kets, the Fed also adopted a regulatory exemption for member banks permitting them to enter 

into securities financing transactions with affiliates, such as an SEC-registered broker-dealer, 

that the affiliate ordinarily would have financed through the U.S. tri-party repurchase agree- 

ment market.4° The exemption is subject to the following conditions: (i) the member bank 

may use the exemption only to finance asset types that the affiliate financed in the U.S. tri- 

party repurchase agreement market during the week of September 8-12, 2008;41 (ii) the 

transactions nm st be marked to market daily and subj ect to daily margin maintenance require- 

ments;42 (iii) the aggregate risk profile of the exempt securities financing transactions must 

be no greater than the aggregate risk profile of the affiliate’s U.S. tri-party repurchase agree- 

33. Pub. L. No. 111-5, 11 lth Cong., 1 st. Sess., 123 Stat. 115 (2009) (codified at scattered sections of 

1, 6, 7, 12, 15, 16, 19, 20, 26, 28, 29, 31, 33, 38, 42, 47 U.S.C.) (ARRA). 
34. See Ralph Lindeman, Obama Signs Stimulus Plan Into Law In Effort to Revive Slumping Economy, 

BNA Banking Daily (Feb. 18, 2009), a,~’ailable at http://news.bna.com (discussing ARRA). Additional details on 
the economic stimulus package is available at http://www.whitehouse.gov/assets/documents/ 
R ecovery_Act_Health_Care_2-17.pdf. 

35. ARRA, tit. V, 123 Star. at 148-161 (2009) (codified at scattered sections of 15 U.S.C.). 
36. See 73 Fed. Reg. 55,706 (2008) (discussing ABCP lending facili~,). See also 73 Fed. Reg. 55,708 

(2008) (codified at 12 C.F.R. §8 223.42(o), 223.56) (exempting on interim basis member banks from certain 
provisions of FRA 88 23A, 23B to increase authori~ of member bank to purchase ABCP from affiliated money 
market nmtual funds in connection with ABCP Lending Facility). 

37.73 Fed. Reg. at 55,707 (codified at 12 C.F.R. pt. 208, App. A, 8 III.C.I, App. B, 8 II; id. pt. 225, 
App. A, 8 III.C. 1, App. D, 8 II (implementing ABCP purchase policy for member banks and BHCs, respectively). 

38.74 Fed. Reg. 6226 (2009) (codified at 12 CFR 88 223.42(o), 223.56). 
39.73 Fed. Reg. 55,704 (2008) (codified at 12 C.F.R. pt. 3, App. A, 8 3(a)(1)(ix)). 
40. 74 Fed. Reg. 6225 (2009) (codified at 12 C.F.R. 8 223.42(n)). 

41.12 C.F.R. 8 223.42(n)(1)(i). 
42. Id. 8 223.42(n)(1)(ii). The member bank must be at least as over-collateralized in its securities 

financing transactions with the affiliate as the affiliate’s clearing bank was in its U.S. tri-party repurchase agreement 
transactions with the affiliate on September 12, 2008. Id. 



150 BANKING AND FINANCIAL SERVICES LAW 

ment transactions on September 12, 2008 ;43 (iv) the member bank’s top-tier holding company 

must guarantee the obligations of the affiliate under the securities financing transactions (or 

provide other security to the bank that is acceptable to the Fed);44 and, (v) a member bank 

may use the exemption only if the bank has not been specifically informed by the Fed, after 

consultation with the bank’s appropriate federal banking agency, that the bank may not use 

this exemption.45 

Finally, the Fed also adopted an exemption from its leverage and risk-based capital 

rules for ABCP held by any state member bank or BHC as a result of its participation in the 

program.46 

The SEC has taken multiple actions to protect investors and ensure the integrity of 

U.S. securities markets in response to the turmoil in the financial markets.47 Most recently, 

the SEC adopted interim final temporary rules providing exemptions under the Securities Act 

of 1933, the Securities Exchange Act of 1934, and the Trust Indenture Act of 1939 for 

certain credit default swaps (COS),48 to facilitate the operation of one or more central 

counterparties for these instruments.49 The rules define such credit default swaps as "eligible 

credit default swaps’’5° and exempt them from all provisions of the Securities Actsl - other 

43. kt. 8 223.42(n)(1)(iii). 
44. Id. 8 223.42(n)(1)(iv). 
45. Id. 8 223.42(n)(l)(v). 
46.74 Fed. Reg. 6223 (2009) (codified at 12 C.F.R. pts. 208, App. A, 8 I]LC. 1, App. B, 8 1I; 225, App. 

A, 8 III.C. 1, App. D, 8 11). 
47. For a selective list of major SEC actions taken in an effort to stabilize financial markets during the 

credit crisis, see Securities & Exchange Commission, Temporary Exemptions for Eligible Credit Default Swaps 
To Facilitate Operation of Central Counterparties To Clear and Settle Credit Default Swaps, 74 Fed. Reg. 3967, 

3968 n.4 (2009). 
48. A CDS is a bilateral financial contract between two parties, known as counterparties. For the basic 

structure of the CDS. see Figure 1, infra. CDS were initially created to meet the demand of banking institutions 
looking to hedge and diversify the credit risk related to with their lending activities. More recently, financial 
institutions such as insurance companies, pension funds, securities firms and hedge funds have entered the CDS 

market. See Bank for International Settlements, Semiannual OTC derivatives statistics at end-December 2007, 
available at http://www.bis.org/statistic s/otcder/dt 1920a.pdf (noting recent rapid increase in CDS market volmnes). 
The value of the contract is based on underlying obligations ("reference obligations") of a single entity (a "reference 

entity") or on a particular security or other debt obligation ("reference security"), or an index of several such 
entities, securities, or obligations. The obligation of the seller to make payments under a CDS contract is triggered 

by a default or other credit event as to such entity or entities or such security or securities. Investors may use CDS 
for a variety of reasons, for example to offset or insure against risk in their fixed-income portfolios, to take synthetic 
positions in bonds or in segments of the debt market as represented by an index, or to capitalize on the volatility 
in credit spreads during times of economic uncertainty. 

49.74 Fed. Reg. 3967 (2009) (codified at 17 C.F.R. pts. 230. 240, 260). For recent specific orders of 
exemption in this regard, see Order Pursuant to Section 36 of the Securities Exchange Act of 1934 Granting 
Temporary Exemptions From Sections 5 and 6 of the Exchange Act for Broker-Dealers and Exchanges Effecting 
Transactions in Credit Default Swaps, Release No. 34-59165 (Dec. 24, 2008) 74 Fed. Reg. 133 (Jan. 2, 2009); 

Order Granting Temporary Exemptions Under the Securities Exchange Act of 1934 in Connection with Request 
of Liffe Administration and Management and Lch.Clearnet Ltd. Related to Central Clearing of Credit Default 
Swaps, Release No. 34-59164 (Dec. 24, 2008), 74 Fed. Reg. 139 (Jan. 2, 2009). 

50. However, for those CDS that are "swap agreements" as defined in GLBA 8 206A, 15 U.S.C. 88 

77b(b)-l, 78c-1, SEC authority is limited, since those swap agreements are excluded from the definition of 
"security," and the interim final temporary roles do not apply to them. GLBA 8 206A defines a "swap agreement" 

as "any agreement, contract, or transaction between eligible contract participants (as defined in section la(12) of 
the Commodity Exchange Act...)... the material terms of winch (other than price and quantity) are subject to 
individual negotiation .... " 15 U.S.C. 8 78c note. 

51. 17 C.F.R. 88 230.146(c)T, 230.239T (providing temporary exemption for eligible credit default 

swaps). 
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than the anti-fraud provisions § 17(a) - as well as from Exchange Act registration require- 

merits52 and the provisions of the Trust Indenture Act,53 provided certain conditions are met. 

The rules also define as a "qualified purchaser," for purposes of the "covered securities" 

provisions of Securities Act § 18, any "eligible contract participant," as defined in Com- 

modity Exchange Act (CEA) § la(12), other than a person who is an eligible contract 

participant under CEA § la(12)(c), to whom a sale of a eligible credit default swap is made 

in reliance on the interim final temporary Securities Act exemption. 

............ $ 

The OTC market for CDS - operating without meaningful regulation, trans- 

parencyJ4 or central counterparties (CCPs) - has been a source of interrelated concerns for 

the SEC and the other financial regulators, including the systemic risk posed by CDS, the 

possible inability of counterparties to meet their obligations, the potential adverse effects on 

other markets and the financial system as a whole, in addition to operational risks, risks 

relating to manipulation and fraud, and regulatory arbitrage risksJs Recent credit market 

52. [d. § § 240.12a- 10T, 240.12h- 1 (h)T (providing temporary exemption of eligible credit default swaps 
from Exchange Act registration requirements). 

53. Id. § 260.4d-11T (providing temporary exemption for eligible credit default swaps offered and sold 
in reliance on Rule 239T). 

54. Cf. President’s Working Group on Financial Markets, Policy Objectives for the OTC Derivatives 
Market, (Nov. 14, 2008), available at http:!/www.ustreas.gov/press/releases/reports/policyobjectives.pdf (calling 
for "[p]ublic reporting of prices, trading volumes and aggegate open interest.., to increase market transparency 

for participants and the public") (hereinafter "Policy Obj ectives"). 
55. See The Role of Credit Derivatives in the U.S. Economy Before dae House Agriculture Comm., 

110th Cong. (2008) (Statement of Erik Sirri, Director, SEC Division of Trading and Markets) (discussing 

seriousness of risks in CDS market). 
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events have emphasized the need for CCPs to help mitigate systemic impacts.56 In pursuit of 

this objective, the SEC, the Fed and the CFTC signed a Memorandum of Understanding57 

establishing a framework for consultation and information-sharing on issues related to CCPs 

for CDS. The interim final temporary rules are intended to facilitate the ability of one or 

more CCPs for CDS to operate, by providing exemptions from regulatory provisions that 

might otherwise prevent them from engaging in such activities. 

The operation of a well-regulated CCP could significantly reduce counte~arty risks 

by preventing the failure of a single market participant from having a disproportionate effect 

on the overall market. A CCP would novate~8 bilateral trades, resulting in separate con- 

tractual arrangements undertaken by the CCP with each of the counterparties - becoming 

buyer to one and seller to the other. In contrast, contemporary CDS agreements usually are 

negotiated and entered into bilaterally, though both parties may agree that one party may 

novate the agreement and substitute another party to take responsibility for performance, by 

acting as the counterparty under the agreement. 

In March 2009, the SEC published an order granting temporary exemptions to ICE 

U.S. Trust LLC, relating to central clearing of CDS.59 Initially, ICE Trust’s business will be 

limited to the provision of clearing services for the OTC CDS market.6° ICE Trust will act 

as a central counterparty for ICE Trust participants by assuming through novation the 

obligations of all eligible CDS transactions accepted by it for clearing and collecting margin 

and other credit support from ICE Trust participants to collateralize their obligations to ICE 

Trust. ICE Trust’s trade submission process is designed to ensure that it maintains a matched 

book of offsetting CDS contracts.61 A similar order was issued a week later to Chicago 

Mercantile Exchange Inc. and Citadel Investment Group, L.L.C. 62 

§ 11.4.3 Supervisory responses 

While much of U.S. policymakers’ attention has naturally been focused on short- 

term steps to address the immediate nature of the financial crisis, the crisis serves to demon- 

strate that the current U.S. financial regulatory system is in need of substantial reform. 

Indeed, as a January 2009 GAO study cogently argues, the current U.S. financial services 
63 z regulatory systemrequires a significant restructuring. The systemim olves a fragmented and 

56. See Policy Objectives, supra (identifying implementation of CCP for CDS as top priority). See also 
President’s Working Crroup on Financial Markets, Policy S tatement on Financial Market Developments, (Mar. 13, 
2008), available at http:!/www.treas.gov/press/releases/reports/pwgpolicystatemktturmoil--03122008.pdf; Pres- 
ident’s Working Group on Financial Markets, Progress Update on March Policy Statement on Financial Market 
Developments (October 2008), available at http://www.treas.gov/press/releases/reports/q4progressfipdate.pdf. 1. 

57. Memorandum of Understanding Between the Board of Governors of the Federal Reserve System, 
the U.S. Commodity Futures Trading Commission and the U.S. Securities and Exchange Commission Regarding 

Central Counterparties for Credit Default Swaps (Nov. 14, 2008), available at http:ii www.treas.gov/press/releases/ 
reports!finahnou.pdf (hereinafter MOU). 

58. "Novation" is a "process through which the original obligation between a buyer and seller is 
discharged through the substitution of the CCP as seller to buyer and buyer to seller, creating two new contracts." 
Committee on Payment and Settlement Systems, Technical Committee of the International Organization of 

Securities Commissioners, Recommendations for Central Counterparties 66 (Nov. 2004). 
59.74 Fed. Reg. 10,791 (Mar. 12, 2009). 
60. 74 Fed. Reg. at 10,793. 
61. For a fuller explanation of the operation of the clearing services and the conditions imposed by the 

SEC, see 74 Fed. Reg, at 10,796-10,799. 
62. 74 Fed. Reg. 11,781 (March 19, 2009). 
63. U.S. Government Accountability Office, Financial Regulation: A Framework for Crafting and 

Assessing Proposals to Modernize the Outdated U.S. Financial Regulatory System (GAO-09-216, Jan. 8, 2009), 
available at 2009 WL 52168. 
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complex set of federal and state regulations, rooted in a situation arising over 150 years ago, 

that has not kept pace with major developments in the financial services sector in recent 

decades .(4 While the Government has apparently been reluctant to take pervasive supervisory 

responses to the crisis, an apparent result of the "too-big-to fail"rationale transformed into 

a "too-big-to-touch" excuse,65 certain supervisory actions have been undertaken. For 

example, in early September 2008, the Govermnent placed the Federal National Mortgage 

Association (Fannie Mae), and the Federal Home Loan Mortgage Corporation (Freddie Mac) 

in conservatorship and replaced their management.66 As in a bank conservatorship or 

receivership, the end result of the process could be the elimination of the value of private 

investment in the each of the two enterprises.67 

On September 22, 2008, the Fed announced that Morgan Stanley and Goldman 

Sachs Group would convert inmaediately from investment banks to BHCs.68 The move would, 

on the one hand, subject the firms to Fed supervision, but it would also give them access to 

Fed credit facilities, and the extensive liquidity and funding resource of deposit-taking. There 

is no indication so far that the Fed has utilized its extensive supervisory authority over BHCs 

to shape the behavior of these investment banks. American Express followed the same path 

to BHC status in November 2008, again with no specific constraints on its behavior.69 

The first major congressional response to the crisis, the Housing and Economic 

Recovery Act of 2008 (HERA)7° evidences a concern with all three aspects. The principal 

64. Id. at 2. 
65. In March 2009 testimony before a Senate Banking Committee hearing and in a speech before the 

national convention of the Independent Community Bankers of America, FDIC Chairman Sheila Bair criticized 
the "too big to fail" concept and argued that it should be eliminated. See http://www.fdic.gov/news/news/speeches/ 
chairman/spmar2009_2.html (posting Bair’s prepared remarks). See also Thecla Fabian, Bair Seeks New Playbook 
to Resob’e Plight Of ’Too Big to Fail’ Financial Institutions, BNA Banking Daily (Mar. 23, 2009) (reporting on 
Chairman Bair’s remarks). 

66. Stephen I_abaton & Edmund L. Andrews, In Rescue to Stabilize Lending, U.S. Takes Over Mortgage 
Finance Titans, N.Y. Times, Sept. 8, 2008. at A1. 

67. Id. 
68. Malini Manickavasagam & Joe Tinkelman, Changing Face of Wall Street, Goldman, Morgan 

Become Banks, BNA Banking Daily, Sept. 23~ 2008, available at http://pubs.bna.com/ip/btra/bbd.nsf/eh/ 
AOB7C3FIY3. 

69. See Eric Dash, American Express to Become A Bank to Access the Bailout, N.Y. Times, Nov. 
11, 2008, at B2 (reporting on American Express reorganization as BHC. in order to gain eligibility to Fed financial 

assistance). 
70. Pub. L. 110-289, div. A (Federal Housing Finance Regulator, Reform Act of 2008), §8 1001-1605, 

122 Star. 2654~ 2659-2830 (July 30, 2008) (codified at 5 U.S.C. 88 3132 note, 3132(a)(1)(B), (D)-(F), 5313, app. 

3 8 11, 11 U.S.C. 8 783, 12 U.S.C. 88 250, 1422(11)-(12), 1423-1424, 1426(a)(3)(A), (B), (b)(1), (c)(4)(B), (d)(2), 
1426a, 1427(a)-(d), (f), (i)(l), (1), 1428. 1430(a)-(b), (j)(2)(A), (B)-(C), (12)(C)-(D), (k), 1430c, 143 l(b)-(c), (f), 
(1), 1432, 1435, 1436, 1440, 1440a, 1441(b)(5), 1441a-1441b, 1442-1446, 1452 note, 1452(a)(2)(A)-(c), (b)(2), 
(d)(4), (h)(2), (4), 1454 note, 1454(a)(2), 1455(c)(2), (i), @(2), (1), 1456(e)-(f), 1701 note, 1701x note, 1708(e)(5), 
1715z-23, 1717 note, 1717(b)(2), 1718(c)(2), 1719(g), 1723 note, 1723(b), 1723a(d)(3)(B), (k)(1), (m)-(n), 

1787(c)(10(C)(i), 1813(I), 1820(d)(5)(B), 1821(d)(2)(F), (G), (e)(10)(C)(i), (m)(l), (6), (9), (15)-(16), (18), 
(n)(l)(A)-(B)(i), (E), (2)(A), (4)(C)-(D), (It), (5)(D), (8)(A)-(B), (11)-(13), (t)(2)(A)(’~’ii), 1822, 1831 o(j)(2), 

1833(a)(3), (b)-(c), 3413(o), 4501 note, 4502(2), (8)-(11 ), (13), (19)-(20), (24), (25)-(31), 4511 note, 4511-4513, 
4513a, 4513b, 4514, 4514a, 4515(a), (c)-(i), 4516-4521,4523-4526, 4541-4548, 4561-4569, 4581-4588, 4588(c), 
4611, 4612(a)-(1), 4613 note, 4613(a)-(b), 4614 note, 4614(a)-(f), 4615(b)(1)-(2), (c), 4616(a)(2), (b)(5), (7), (c), 
4617, 4618, 4619(a)(3), 4622-4623 (a)(1), 4624 note, 4624, 4631 (a)-(e), 4632(a)-(e), 4633, 4634(a), 4635 (a)-(b), 
4636(a)-(d), (g), 4636a~ 4636b, 4637-4642, 4715(a)(1), (4)-(5)~ 4716, 5101 note, 5101-5116, 15 U.S.C. 88 78oo, 

1639a~ 7215(b)(5)(B)(ii)(lI), 18 U.S.C. 88 212, 657, 1006, 1014, 1905~ 26 U.S.C. 8 414(1)(2)(G), 42 U.S.C. 88 
1437f note, 4012a(f)(3)(A), 44 U.S.C. 8 3502(5); redesignating 12 U.S.C. 8 1422(2)-(9), (12)-(13)as 8 1422(1)- 
(10); redesignating 12 U.S.C. 8 4502(2)-(7), (8)-(12), (16)-(19) as 8 4502(5)-(7), (12), (14)-(18), (21)-(23); 
redesignating 12 U.S.C. 8 4614(c)-(d) as 8 4614(d), (f); redesignating 12 U.S.C. 8 4616(b)(5) as 8 4616(b)(6); 
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supervisory response of the HERA was the transfer of the supervisory and oversight 

responsibilities of the Office of Federal Housing Enterprise Oversight (OFHEO) over Fannie 

Mae and Freddie Mac71 and the oversight responsibilities of the FHFB over the FHLBanks 

and the Office of Finance (which acts as the FHLBanks’ fiscal agent) to a new independent 

executive branch agency, the Federal Housing Finance Agency (FHFA).72 

In February 2009, the interested regulators - Treasury, the OCC, the Fed, the FDIC, 

and the OTS, but not the NCUA -unveiled the details of Treasury’s Capital Assistance Plan 

(CAP),73 which will require "stress testing’’74 of, primarily, the 19 largest U.S. banking enter- 

prises that hold more than $100 billion in assets. If the testing evidences a need for extra 

capital to keep the banking enterprise stable during times of serious economic difficulty, the 

enterprise will have six months to raise private capital before seeking government help. 

Stressed banking enterprises that fail to raise enough private capital would then be eligible 

for a federal capital injection if the pertinent supervisor approve. Enterprises that have 

already received funds under the CPP, which involved Treasury purchases of nonvoting 

preferred bank shares with a 5 percent dividend, will be permitted to exchange those shares 

for the new CAP instruments - convertible 9 percent preferred shares, convertible, at the 

issuer’s option, to colmnon stock, equity. 

Notes and Comments 8.70. Of these three types of governmental response to the 

financial crisis - transactional, regulatory, and supervisory - which, if any, seems to be 

effective? 

8.71. One neglected aspect of the response to the subprime crisis is state consumer 

protection law. The sad irony is that the federal government’s aggressive preemption initia- 

tive against state regulation of financial services75 may have blunted any "early warning 

response" that state regulation might have provided. The following case illustrates how state 

consumer protection regulation - here vindicated in private litigation - would apply to sub- 

prime mortgage programs. 

redesignating 12 U.S.C. § 4715(a)(1)-(2) as § 4715(a)(2)-(3); repealing 12 U.S.C. §§ 1422(1), (9)-(10), 1422a- 
1422b, 1427(f)(2), 1438(b), 1451 note, 4502(13)-(15), 4520(b), 4541, 4542, 4547-4548, 4562 note, 4589, 
4616(b)(6), 4619-4621, 42 U.S.C. § 3534(d)). The next cumulative supplement to this treatise will include 
complete analytical tables identifying the principal provisions of HERA, their codification, and their regulatory 
implementation. 

71. See, e.g.,74 Fed. Reg. 2347 (Jan 15, 2009) (codified at 12 C.F.R. pt. 1250) (codifying FttFA 

authority and responsibility to oversee and enforce statutory requirements affecting flood insurance operations of 
Federal National Mortgage Association and Federal Home Loan Mortgage Corporation under the Flood Disaster 
Protection Act of 1973 (FDPA); implementing congressionally mandated adjustments to the civil money penalties 
applicable to violations of FDPA; replacing prior HUD regulations, 12 C.F.R. pt. 1773). 

72. For discussion of the FttFA and its functions, see [Note 1.63, supra]. 

73. For background information on the CAP, see http://www.treas.goxqpress/releases/tg40.htm. See also 
R. Christi an Bruce, Capital Plan Gives Bank Firms Si x Month s To Raise Private Funds Following New Tests, BNA 
Banking Daily (Feb. 26, 2009), available at http:/inews.bna.com. (discussing CAP). 

74. I.e., submission to "forward-looking economic assessments" that will test the ability of a subject 
enterprise to flmction and lend under two different macroeconomic scenarios: (i) a "consensus estimate" that 
forecasts an economic upturn in 2010; and (ii) a further significant economic downturn, factoring in an 
enviromnent with unemployment as high as 10.3 percent. 

75. On the effect of federal preemption policies on state financial services regulation, see Chapter 5, § 
2.d, supra. See generally Mark E. Budnitz, The Federalization and Privatization of Public Consumer Protection 
Law i~ the United Sta~es: Their Effect on Litigation a~d En~Cbrc’ement, 24 GA. ST. U. L. REV. 663 (2008). 
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LaSalle Bank, N.A.v. Shearon 
19 Misc.3d 433, 850 N.Y.S.2d 871 (N.Y.Sup. 2008) 

JOSEPH J. MALTESE, J. 

This court has denied the plaintiff bank’s summary judgment motion in a mortgage 

foreclosure action because it has found that the original lender has violated the "predatory 

lending" statutes found in New York Banking Law § 6L. As a result of the findings of 

violations of the predatory lending sections of the New York Banking Law this court grants 

the defendant home owner summary judgment wherein he may be entitled to damages to 

include the voiding of the mortgage and loan, along with the return of all mortgage payments, 

the expenses of obtaining the loans and attorney fees. 

Facts 

In the summer of 2005, after living in a rental home for three years, the Shearons, 

as first time home buyers, decided to purchase a house in Staten Island, New York. After 

searching for the "right" home, they executed a contract of sale for real property located at 

33 Westport Lane in Staten Island, New York. 

To locate this home, the Shearons utilized the services of a real estate agent from 

Coldwell Banker. After finding their home, they utilized the services of Glen DeLuca and 

Michael Farber, mortgage brokers associated with Liberty Capital Mortgage [doing business 

as (d/b/a) HCI Mortgage Company located in Lake Ariel, Pennsylvania], to provide them 

with all necessary financial information and potential lenders in order to obtain financing for 

the purchase. In August and September 2005, Michael Farber advised the Shearons that they 

would qualify for traditional loan products with fixed interest rates and that he was "shopping 

around for the best rates." At the time the Shearons were applying for financing, as husband 

and wife, in connection with purchasing their home, David Shearon’s credit score was 696 

and Karen Shearon’s credit score was 760 on a scale where 800 is the maximum score. 

The Shearons presented a joint tax return which shows a combined adjusted gross 

income of $29,567. On October 17, 2005 the Shearons entered into a contract of sale to 

purchase the house for $335,000. However, the Contract listed a purchase price of $355, 100 

with a "Seller’s Concession" of $20,100. At the execution of the contract, the Shearons 

deposited $5,000 with the seller’s attorneys, which would leave a balance of $350,100. But 

the financing was for the full $355,000, implying that it would be a "no money down" 

purchase at closing where arguably that amount should have reflected a deduction of the 

$5,000 deposit that the Shearons paid at the contract signing. 

From the time of the contract until closing in January 2006, Michael Farber advised 

the Shearons that WMC Mortgage Corp. would be able to finance the entire $355,100 of the 

purchase price in two loans. The plaintift; LaSalle Bank, N.A., (hereinafter "lender") was the 

trustee and successor for WMC. The first mortgage was for $284,000 and the second mort- 

gage was for $71,000 .... However, David Shearon was listed as the sole purchaser and sole 

borrower on all closing documents. 

Shearon, in his answer alleges that he has been the victim of "Predatory Lending" 

practices by the mortgage brokers and the lender regarding the finance of his home. Shearon 

alleges the following six separate and distinct acts to justify his claim of predatory lending: 

l) Excessive financing was approved and extended to 106% of the 
purchase price, which permitted Shearon to finance the points, broker fees and 
costs; 

2) Improper, inadequate or non-existent lender due diligence regarding 
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Shearon’s ability to repay the high cost home loan given; 
3) The intentional and improper placement of Shearon into sub-prime 

loan products with excessively high interest rates, longer loan terms and impaired 
refinancing flexibility to the sole benefit of the lender; 

4) Absent or inadequate state and federally mandated truth-in-lending 
("TILA") disclosures regarding material elements of the financing being obtained 
including, without limitation, matters relating to closing costs and fees, counseling 
services, loan terms, amortization schedules and balloon payment requirements; 

5) Forgeries of numerous loan-related documents, including without 
limitation the (i) Residential Loan Application, dated November 7, 2005; (ii) 
undated "Addendum to Contract of Sale"; and (iii) "Request for Verification of 
Rent", dated January 3, 2006 (purportedly signed by Jennifer Ogman) reflecting 
inaccurate information used to underwrite the Loans; and 

6) The employment of repeated and continuous coercive and concerted 
tactics by plaintiff and other non-parties who stood to benefit from the loan 
process, which successfully taa’geted and forced Shearon to close on the loans and 
the property or face significant and dire financial consequences (i.e. losing the 
loan commitment, defaulting under the purchase contract, losing the 
down-payment/deposit). 

New York Banking Law 

Predatory lending practices are prohibited by both New York State and Federal 

laws. Here, the "home loans’’3 in question are governed by New York Banking Law § 

6-L(1)(d) which governs "High Cost Home Loans" which are classified as such by the 

scheme provided for in B anking Law § 6-L(1)(g). New York B anking Law § 6-L(2) prohibits 

certain practices by lending institutions when offering High Cost Loans. The statute also 

provides for a six year statute of limitations accruing from the origination of the loan, as well 

as remedies for violations of the statute. A court may also award reasonable attorneys fees 

to the prevailing borrower. And the Court may grant the borrower injunctive, declaratory and 

such other equitable relief to enforce compliance with this section. 

However, the most drastic remedies provided are found in Banking Law §§ 10 and 

11 of the statute. Banking Law § 6-L(10) states: 

"Upon a finding by the court of an intentional violation by the lender of this 
section, or regulation there under, the home loan agreement shall be rendered void, 
and the lender shall have no right to collect, receive or retain any principal, 
interest, or other charges whatsoever with respect to the loan, and the borrower 
may recover any payments made under the agreement." 

New York Banking Law 6-L(11) states: "Upon a judicial finding that a high-cost 

home loan violates any provision of this section, whether such violation is raised as an 

affirmative clailn or as a defense, the loan transaction may be rescinded. Such remedy of 

rescission shall be available as a defense without time limitation." 

Discussion 

¯.. Specifically, Shearon alleges that he was given excessive financing on a High 

Cost Loan without the lenders inquiry as to his ability to pay, which is mandated by N.Y. 

Banking Law § 6-L(2)(k). The lender alleges that loans of 7.65% and 10.5 % are less than 

the 16% usury statute and hence are not "high cost" loans¯ But the home loans were consid- 

3. "Home Loans" are defined in N.Y. Banking Law § 6-L(1)(e). 
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ered high cost loans by the lender because the lender prepared the following forms dated 

December 8, 2005: a New York High Cost Loan Disclosure; New York High Cost Loan 

Payment Disclosure; and New York High Cost Loan Insurance. 

It is undisputed that Shearon was given $355,000 to finance the purchase of a 

$335,000 house, where the extra $20,000 or 6% of the purchase price was used to pay points 

and fees associated with the closing on the property. Specifically, when examining the 

HUD-1 closing statement prepared at the time of closing, it is apparent that $19,145.69 was 

used to pay all costs and fees associated with securing the High Cost Loans. These monies 

were paid from financing received above and beyond the contract price of $335,000. This 

ultimately left Shearon with negative equity in the property. 

The financing of the fees and points associated with the loan is also a violation of 

Banking Law 6-L(2)(m) which states: 

"In making ahigh-cost home loan, a lender shall not, directly or indirectly, finance 
any points and fees as defined in paragraph (f) of subdivision one of this section, 
in an amount that exceeds three percent of the principal amount of the loan" 
(emphasis added). 

Here, the amount financed to cover the fees are in violation of the statute because 

the points and fees exceed 3 % of the principal amount of the loan. Three percent of the loan 

equates to $10,650. However, the expenses of the loan were $19,145.69, which equates to 

about 5.4% ($19,145.69 / $355,000 = .0539) which is more than the 3% allowed by the 

statute. What is more egregious is that $19,145.69 in expenses is 5.72% of the original cost 

of the $335,000 house ($19,145.69 / $335,000 = .0572). 

Shearon also alleges that the Lender did not conduct a "due diligence" or any 

inquiry into their ability to repay the High Cost Loan. The plaintiff argues in its motion for 

summary judgment that David Shearon stated that he reported $7,200 as monthly income 

when he first applied for the loan. The plaintiff then states in paragraph 25 of their attorney’s 

affirmation that Mr. Shearon "cannot argue that his annual income of $86,400 places him in 

a category of low-income." 

If David Shearon and his wife stated on the original loan application that their 

monthly income was $7,200, the lender’s statutory requirement is to make an inquiry as to 

the truth of the statement and the borrower’s ability to repay the loan. While this court will 

not condone fraud by the borrower, New York Banking Law § 6-L(2)(k) states that: 

"A lender or mortgage broker shall not make or a~range a high-cost home loan 
without due regard to repayment ability, based upon consideration of the resident 
borrower or borrowers’ current and expected income, current obligations, 
employment status, and other financial resources (other than the borrower’s equity 
in the dwelling which secures repayment of the loan), as verified by detailed 
documentation oj’al! sources of income and corroborated by independent verifi- 
cation." (emphasis added ). 

Here, plaintiff’s counsel states in both the moving papers and reply papers that 

"Based on Defendant’s income, credit history, and the low interest rate on the Mortgage loan, 

along with the Defendant’s lack of evidence supporting predatory lending, the Defendant is 

precluded from alleging the same. As such, the Defendant’s mortgage loan was in compliance 

with all applicable laws, including, but not limited to, all anti-predatory lending laws ." 

While statements contained in an attorney’s affirmation are not proper evidence 
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before the court, the plaintiffs do not offer one scintilla of evidence as to their required "due 
diligence" inquiry regarding David Shearon’s ability to pay, which is a violation of New 
York’s Banking Law governing High Cost Loans. 

Shearon also alleges that he and his wife were intentionally placed into a sub-prime 
loan product. He bases the argument upon two facts. First, David Shearon and his wife orig- 
inally applied jointly for the loans where he had a credit score of 696 and his wife had a score 
of 760 on a scale of 800. The Shearons jointly were considered "A paper," a term given to 
those loan applicants that are deemed to have the highest level of credit-worthiness.9 Shortly 
before the closing, Karen Shearon was removed as a borrower for the loans. The Lender 
claimed that since no loan terms were modified, the application was not subject to any new 
underwriting or analysis and the closing occurred without any apparent change to the entire 
financing process. However, removing the higher rated borrower from the loan would require 
a new underwriting inquiry, but none was conducted. Therefore, the Shearons argue that they 
were intentionally placed into a sub-prime loan product. 

The second factor that the Lender used to place the Shearons into a sub-prime 
product was an adjustable rate mortgage. Throughout the process, Michael Faber from 
Liberty Capital stated that the Shearons would be placed into a traditional loan product with 
fixed interest rates. However, when Shearon closed title, he obtained the First Loan with a 
7.59% rate for the first 2 years, which would thereafter re-adjust and rise to no more than 
10.59% in Feb~’uary 2008. However, every six (6) months thereafter it was subject to increase 
with a ceiling of 14.09% with anticipated finance charges over the life of the loan of 
$682,821.49. The Second Loan had a fixed rate of 10.750% for the life of the loan with 
anticipated finance charges over the life of the loan of $121,861.87. Therefore, Shearon 
would be obligated to pay up to $804,683.36 for a house that sold for $335,000. At the time 
of closing, these loans were considered sub-prime products, even though they had qualified 
for traditional fixed loan products at lower rates, because of their "A paper" credit 
worthiness. 

Shearon also alleges a violation of Banking Law § 6-L(2)(1)(I), which has been 
dubbed the "Counseling Statute." This section provides that a lender or mortgage broker 
must deliver, place in the mail, fax or electronically transmit the following notice in at least 
twelve point typea to the borrower at the time of application: "You should consider financial 
counseling prior to executing loan documents. The enclosed list of counselors is provided by 
the New York State Banking Department." Banking Law § 6-L(2)(1)(ii) requires that the 
lender or mortgage broker within three days after determining that the loan is a high-cost 
loan, but no less that ten days before closing, give the "Consumer Caution and Home 
Ownership Counseling Notice" to the borrower. This was not done. 

David Shearon states in his affidavit that: 1) he has never been provided with, nor 
did Liberty Capital ever advise him of the nature of the loans and or the disclosures regarding 
counseling services available; and 2) the repercussions of the loans on his credit or that a 
balloon payment was required in connection with the loan. Moreover, the plaintiff fails to 
provide any evidence of the required disclosure in any of their papers. Their attorney simply 
states that their loans were sold in compliance with the various regulating statutes including 
RESPA, TILA, HOEPA, New York State Banking law and Federal Statutory Law prohibiting 

9. ,gee EMC Mor~g. Corp. v. Batista 15 Misc.3d 1143(A) [Sup.Ct. Kings County]. 

a. This footnote is in 8-point type. The text of the excerpted case is in 10-point type. By contrast, 

this is 12-point type. 
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predatory lending. 

¯ .. As is relevant, summary judgment is a drastic remedy that should be granted 

only if no triable issues of tact exist and the movant is entitled to judgment as a matter of law. 

On a motion for summary judgment, the function of the court is to issue findings, and not to 

issue a determination. In making such an inquiry, the proof must be scrutinized carefully in 

the light most favorable to the party opposing the motion. Here, the plaintiff has put forth a 

plethora of documentary evidence that, at the very least, precludes summary judgment on 

behalf of the plaintiff; and accordingly, their motion is denied. 

However, when making a motion for summary judgment, the movant always runs 

the risk that the court may search the record, and in the absence of a cross-motion, award 

sunnnary judgment on behalf of the non-moving party. When doing so, the court must offer 

the same careful scrutinization of the proof in the light most favorable to [the] party which 

summary judgment is being sought against. In moving for summary judgment, the plaintiff 

was required to assemble and lay bare its proof entitling it to summary judgment. 

Here, the voluminous documentary evidence demonstrates violations of New York 

B anking Law § 6-L(2)(k), which deals with the plaintiff’s due diligence into the ability of the 

defendants to repay the loan. The plaintiff has not offered one scintilla of evidence of any 

inquiry into the defendants ability to repay the loan. New York Banking Law § 6-L(2)(k) 

requires this inquiry to be "verified by detailed documentation of all sources of income and 

corroborated by independent verification." This failure to inquire is a violation of New 

York’s Banking Law. Therefore, summary judgment on this affirmative defense is granted 

in favor of the defendant. 

The plaintiff apparently also violated N.Y. Banking Law § 6-L(2)(1)(I), which 

requires the lending institution to provide a list of credit counselors licensed in New York 

State to any recipient of a High Cost Loan. David Shearon states in his affidavit that he never 

received the notice for required counseling. This document was also not provided to the court 

by plaintiff, although a copy of the entire origination file was provided. Failure to provide 

this notice is a violation of N.Y. Banking Law § 6-L(2)(1)(I). 

In this action, clearly the most egregious violation of N.Y. Banking Law is the 

violation of § 6-L(2)(m) which states that no more than 3 percent of the amount financed is 

eligible to pay the points and fees associated with closing the loans on the real property. The 

amount financed to cover the fees are violative of the statute because more than 3% of the 

amount financed was used to pay the fees and points associated with the loan. The 

$19,145.69 in expenses equates to almost 5.4% of the High Cost Loan and is a clear violation 

of the statute. 

After searching the record, it is clear that the lending institution, in providing home 

financing to David Shearon, violated, at least three provisions of New York’s Banking Law. 

Therefore, summary judgment is granted in favor of the defendant, David Shearon, on his 

counter clai~ns for violations of N.Y. Banking Law § § 6-L(2)(k); 6-L(2)(1)(I); and 6-L(2)(m). 

Consequently, the finding of these violations now triggers N.Y. Banking Law § 6-L(7) 

through § 6-L(10) which is the remedy and damages provisions of the statute. 

New York Banking Law § 6-L(7) provides in pertinent part that: "Any person found 

by a preponderance of the evidence to have violated this section shall be liable to the 

borrower for the following: 

(a) actual damages, including consequentM and incidental damages; and 
(b) statutory danmges as follows (i) all of the interest, earned or 

unearned, points and fees, and closing costs charged on the loan shall be forfeited 
and any amounts paid shall be refunded; except that this element of statutory 
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damages shall not be awarded for violations of: 
(1) paragraph (i) of subdivision two of this section regarding 

loan flipping; and 
(2) paragraph (k) of subdivision two of this section regarding 

ensuring the borrower’s ability to repay the loan, so long as the lender 
demonstrates that at the time of the loan, it verified by detailed 
documentation all sources of the borrower’s income and corroborated 
it with independent verification; or 
(ii) five thousand dollars per violation or twice the amount of points and 

fees and closing costs as defined in this section, whichever is greater, for 
violations of: 

(1) paragraph (i) of subdivision two of this section regarding 
loan flipping; and 

(2) paragraph (k) of subdivision two of this section regarding 
ensuring the borrower’s ability to repay the loan, where the borrower is 
not entitled to relief under subparagraph (i) of this paragraph." 

In this case, the defendant David Shearon demonstrated by a preponderance of the 

evidence that the Lender violated the anti-predatory lending statutes of New York’s Banking 

Law. Therefore, David Shearon may be entitled to receive: actual, consequential and 

incidental damages, as well as all of the interest, earned or unearned, points, tees, the closing 

costs charged for the loan; and a refund of any amounts paid. 

This court will hold a hearing where all parties shall present any evidence as to 

actual damages and any other evidence not otherwise mentioned herein that may lnitigate the 

findings of this court pertaining to the alleged intentional behavior of the Lender who 

violated several sections of the New York Banking Law § 6-L. The finding of intentional 

violation renders the home loan agreement (mortgage) void, and strips the lender from having 

a right to collect, receive or retain any principal, interest, or other charges whatsoever with 

respect to the loan, as well as giving the borrower the ability to recover any payments made 

under the agreement.19 The hearing shall also be used to determine the amount of damages. 

Additionally, the defendant is entitled to receive reasonable attorneys fees in 

conjunction with the defense of this action.2° 

Notes and Connnents 8.72. LaSalle Bank tried to argue that the Shearon home loan 

could not be a "high cost loan" because it did not violate the N.Y. usury prohibition. How 

did the court deal with that argument? What is the relationship, if any, between the predatory 

lending and usury prohibitions? 

8.73. How would the court define "subprime loan"? If the Shearon home loan is a 

"high cost loan," does that alone make it a "subprime loan"? 

8.74. What sort of "due diligence" inquiry is a lender supposed to make under the 

state law? Is it the lender’s responsibility to determine whether or not the loan is appropriate 

for the borrower? 

8.75. LaSalle Bank seems to be arguing that Shearon is estopped froln arguing that 

he was a "low-income" borrower, and therefore he cannot trigger the "due diligence" pro- 

visions. Is that a relevant argument? How does the court respond to the argument? 

8.7¢1. State consumer protection statutes often provide very significant prohibitions 

and protections that would be applicable to the typical subprime loan situation- prohibitions 

19. NY Banking Law § 6-L(10). 
20. NY Banking Law § 6-L(8). 
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on excessive financing, lender due diligence requirements, prohibitions on "intentional and 

improper placement," disclosure requirements, and prohibitions on "coercive and concerted 

tactics." In addition to actual damages, they also provide other rather significant remedies for 

victimized borrowers - statutory damages, forfeiture or cancellation provisions, and other 

equitable relief. But c¢~ Hill v. Mr. Money Finance Co., 491 F.Supp.2d 725 (N.D.Ohio 2007) 

(denying whistle-blower protection to dismissed executive of subprime lender). What 

consumer protection prohibitions, requirements, and remedies are at issue in LaSalle Bank, 

and which of these seem most effective in controlling predatory subprime loan practices? 

8.77. Legislative respol~se to tt~e crisis. Almost two years into the financial crisis, 

Congress has yet to enact regulatory reform ("RegRet") legislation,76 and the delay itself 

involves costs to the market- serious illiquidity, funding constraints, higher transaction costs, 

and higher compliance costs. On June 25, 2010, House and Senate conferees concluded 

negotiations on the proposed Dodd-Frank Act, a package of broad reforms to the U.S. 

financial services regulatory system. Dodd-Frank mandates up to $19 billion in assessments 

on large financial institutions to help meet the cost of the bill.77 The precise extent of the 

financial impact of Dodd-Frank on the capital markets remains a moving target, and even 

representatives and senators who took part in conference negotiations have been reported to 

be profoundly unsure of the potential maximum cost of the bill that markets will have to 

absorb.78 As the reform legislation took shape it became clear that cost of capital would 

increase noticeably, perhaps significantly. For example, a provision requiring minimum 

leverage and risk-based capital standards for some institutions, and restricting the use of 

"trust-prefen’ed securities" (essentially, hybrid instruments with characteristics of debt and 

equity that are at present common features of the capital structure of financial services firms) 

in measuring an institution’s required Tier 1 capital will force up capital needs for financial 

services firms. 

One controversial proposal would require banks to spin off most of their securities 

trading into separate subsidiaries. While this might have the intended effect of insulating 

primary operations of a banking enterprise from market and investment risks associated with 

derivatives trading, it would also increase operational costs, or discourage some enterprises 

from participating as fully in such trading, or both. 

8.78. Emergil~g details ofttw proposed legislation. The House has already approved 

the proposed Dodd-Frank Act, but the Senate could not reach agreement on scheduling the 

bill for debate and approval prior to the July 4, 2010, congressional recess. Some details of 

the eventual legislation seem apparent, however.79 Highlights include the following: 

The Troubled Asset Relief Program would be terminated earlier than its 

76. House and Senate versions of the RegRef measure, H.R. 4173, are available at http:/!thomas.gov/. 
77. Mike Ferullo and R. Christian Bruce, Lawmakers Finish Bank Reform ConfErence; QuickApproval 

Expected by t!ouse and Senate, BNA BANKING D_~dLY, June 25, 2010, available at www.bna.com. 

78. See, e.g., id. (noting members of conference committee struggled to grasp fully implication of 
derivatives rules in proposed legislation). 

79. See generally Andy Leonatti & Bill Swindelk Conferees Reach Deal On Reg Reform Bill, Cong. 
Daily, June 25, 2010, available at 2010 ~VLNR 12869905. In an unu su al move, congressional negotiators reopened 
the conference proceedings on the bill after Senate Republicans who had supported an earlier version of the 

measure threatened to block final approval in the Senate unless Democrats removed a proposed financial activity 
tax ("FAT") on large banks and hedge funds. The FAT had originated as an Administration proposal and has gained 
some following in the EU. See David M. Herszenhorn;, Bank Tax Is Dropped In Overhaal Of Industry, N.Y. 
(June 30, 2010), available at 2010 WI~NR 13130181 (discussing FAT and other features of proposed Dodd-Frank 

Act). 
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original October 3, 2010, closing date, to help fund the estimated five- 

year, $20 billion cost of the new programs and requirements in the act. 

The act would permanently increase the maximum deposit insured by the 

FDIC to $250,000 and would increase the deposit reserve ratio,8° with an 

increased cost to insured depository institutions. (Smaller institutions - 

with less than $10 billion in consolidated assets- would be exempted from 

these increases. 

Derivatives trading and proprietary securities activities of banks will be 

subject to significant restrictions, though not as restrictive perhaps as the 

original sponsors of the bill had hoped. Such activities would be limited 

to a maximum of three percent of Tier 1 capital for each institution. Much 

of the buying and selling of derivatives would take place through 

clearinghouses, requiring banks to pledge collateral against each trade. A 

smaller portion of trading in derivatives would take place on organized 

exchanges, with transparent prices and more competitive pricing. 

A new Consumer Financial Protection Bureau will be established within 

the Fed. The bureau will have authority to write rules for home mortgages, 

credit cards and other credit products, and it will have enforcement 

authority over much of the financial sector. Auto dealers are exempt from 

the bureau’s jurisdiction, but the FTC will have expedited rulemaking 

authority to issue rules on dealers with respect to unfair and deceptive 

practices. 

The SEC is mandated to conduct a study on the effects of separate fid- 

uciary standards for securities broker-dealers and investment advisors, but 

in the interim it is not prevented from issuing rules requiring the same 

strict fiduciary duties for both broker-dealers and investment advisers. 

The Fed is authorized to set and enforce risk management standards for 

securities clearinghouses, rather than leave enforcement with the SEC and 

the Commodities Futures Trading Commission. 

¯ The Fed is required to establish reasonable debit card tees, placing limits 

on a $20 billion business. 

New reporting requirements are imposed on hedge funds and pri- 

vate-equity groups. 

° Credit rating agencies will be subject to new liability standards. 

80. The deposit reserve ratio is a statutory indicator of the safety and stability of depository institutions. 
It is "the ratio of the net worth of the Deposit Insurance Fund to the value of the aggregate estimated insured 

deposits.." 12 U.S.C. § 1813(y)(3). Cun’ently, the benchmark for this ratio is 1.15 percent. See, e.g., id. § 
1821(a)(l)(F)(v)(lII) (subjecting inflation adjustment of deposit insurance to determination as to whether increase 
would cause reserve ratio to fall below 1.15 percent of estimated insured deposits). 
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p. 656: In note 5, line 4, replace "3.d," with "3.a, ". 
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pp. 661-663: Beginning with the car~’over paragraph starting at the end of p. 661, 

replace the text and accompanying notes 50-58 with the following: 

A new capital adequacy accord for internationally active banks, popularly known 

as "Basel II" was approved by the Committee on Banking Supervision of the Bank for In- 

ternational Settlements (BIS Conmaittee) in June 2004.5° By year-end 2007, Basel II was to 

replace international capital adequacy guidelines ("Basel I") that have been in operation since 

1992.5~ Two areas of controversy continue to plague Basel II: the erosion of global consensus 

in support of Basel II, and the fundamental question of the efficacy of the Basel methodology 

itself, particularly after the meltdown of capital markets in 2008. Without a resolution of 

these concerns, Basel II remains a controversial strategy for international bank supervision. 

Of course, one could argue that supervisory attention to capital requirements im- 

poses market discipline on banks, and that this discipline significantly supplements safety and 

soundness in banking. This argument remains largely undemonstrated empirically. Given the 

highly leveraged condition of banks-their natural state, sanctioned by their supervisors-it is 

likely that the market would in most instances exercise relatively trivial disciplinary pressure. 

Further, the capital market is the wrong market exercising the discipline. Depositors, the 

major "investors" in these enterprises, tend to refrain from exercising discipline until it is too 

I ate. 

One might also argue that attention to capital may serve as a "tripwire" to alert bank 

and supervisor alike to serious problems in a bank’s operations. This argument as well re- 

mains undemonstrated as an empirical matter. In any event, it remains a rather peculiar post 

hoc alarm system, particularly when speaking of operational risk. Conceivably, more market- 

sensitive tripwires would make better sense - for example, oversight of market performance 

of subordinated debt, another major component of a bank’s capital structure. However, the 

volatility of that market may make the tripwire very accurate but untimely. 

The BIS Committee expected that Basel II would become the global standard for 
~2 minimum capital requirements.- However, India and China, among other major developing 

countries, initially indicated that they did not intend to adopt Basel II,5~ although in April 

2006 China stated that it would adopt Basel II standards within tour to six years for domestic 

banks with substantial numbers of overseas branches,s4 U.S. financial services super- 

visors-including the SEC- decided that Basel II would only be applied to the relatively small 

50. Committee on B anking Supervision, Bank for International Settlements, Inte~’aational Convergence 
of Capital Measurement and Capital Standards’: A Revised Framework (June 26, 2004), available at 
http://www.bis.org/puN/bcbsl07.htm (hereinafter "Basel 1I"). The BIS Committee is a committee of banking 
supervisory authorities, which was established by the central bank governors of the Crroup often countries in 1975. 
Currently, it consists of senior representatives of bank supervisory authorities and central banks from Argentina. 
Australia, Belgium, Brazil, Canada, China, France, Germany, Hong Kong SAR, India, Indonesia, ltaly, Japan, 
Korea, Luxembourg, Mexico, the Netherlands, Russia, Saudi Arabia, Singapore, South Africa, Spain, Sweden, 
Switzerland, Turkey, the United Kingdom and the United States. R usually meets at the Bank 1or International 
Settlements (BIS) in Basel, Switzerland, where its permanent Secretariat is located. 

51. BANK FOR [N’13~;RNNITIONAL SI,’.TTI2EMEN’rS, lOIN AL REPORT FOR INTERNATIONAL CONVERGENCE OF 
CKPITAL MEASUREM[;NT AND CAPITAL STANDARDS, reprinted in 4 Fed. Banking L. Rep. (CCH) q[ 47-105 (Mar. 
15, 1996) [hereinafter "Basel I"]. See Michael P. Malloy, Capital Adequacy and Regulatory Objectives, 25 
SLrFFOLK TR.~’qSNAT’L L. REV. 299 (2002) (discussing Basel I). 

52. Daniel Pruzin, Basel Committee Approves ’Final’ Version (?f Capital Accord; Criteria Could Still 
’Evolve’, BNA BANKING DAILY (June 2004). 

53./d. 
54. Kathleen E. McLaughlin, CBRC Chair Says China Will A dopt Basel H Standards Starting in 2010, 

BNA BANKING DAILY (April 13, 2006), available at http://pubs.bna.com/ipPona!bbd.nsf/eh! AOB2Q6C7R7. 
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number of the largest internationally-active U.S. financial services firms.55 The vast majority 

of U.S. financial institutions will continue to be governed by a modified version of Basel I, 

now referred to as "Basel IA," thus stratifying U.S. bank supervision, as between the largest 

institutions and all others, for the first time in the history of modern U.S. supervision. 

While EU member states began implementing the EU version of Basel II as of 

January 1, 2007, U.S. regulators did not publish final rules implementing Basel II until Dec- 

ember 2007.56 The final rules, which applied only to the largest internationally active U.S. 

banks, were effective April 1, 2008.57 These banks were to start preliminary implementation 

steps early in 2008, with required Basel II compliance not required until January 1, 2009, 

phasing in over a three-year period.5~ Only about twenty-five U.S. banking institutions would 

be required to adopt Basel II, and another small group of relatively large U.S. banking 
institutions would have the option to do so.5aa Most U.S. banks would continue to be subject 

to the 1988 Basel I standards, or the new and more risk-sensitive Basel IA standards still to 
be proposed by the regulators.5sb 

The meltdown of the capital markets in the wake of the subprime crisis has altered 

the situation fundamentally. The capital guidelines had no noticeable effect on the ability of 

internationally active banks to manage the crisis. In an effort to refine the Basel II Capital 

Accord, the BIS Committee published proposed revisions on December 17, 2009.5s° 

55. Five Federal Agencies Announce Plans to Implement Basel H over Four-year Period, BNA 
Banking Daily, June 29, 2004. 

56. 72 Fed. Reg. 69,288 (2007) (codified at 12 C.F.R. pts. 3 (OCC rules), 208, 225 (Fed rules), 325 
(FDIC rules), 559-560, 563,567 (OTS rules)). For simplici~,, the final rule uses the term "bank" to include banks, 
savings associations, and bank holding companies (BHCs). 72 Fed. Reg. at 69,288 n. 1. The terms "bank holding 
company" and "BHC" do not include savings and loan holding companies regulated by the OTS. ld. 

57.72 Fed. Reg. at 69,288. 
58. See R. Christian Bruce, R. Christian Brace, Fed’s Governors, Eyeing Credit Turmoil, Welcome New 

Capital Rules Under Basel II, BNA BANKING DALLY (Nov. 5, 2007), available at, http://pubs.bna.com]ip!bna! 
bbd.nsffeh/AOB5tt8M7E8. 

58. a. Id. 
58. b. ld. 
58. c. Basel Committee on Banking Supervision, Strengthening the resilience of the banking sector, 

consultative document (Dec. 17, 2009), available at http:/!www.bis.org!. 
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pp. 664-665: Replace the carryoverparagraph and accompanying notes 72-75 with 

the following: 

Coordinated, binding rules concerning the supervision of failing banks m’e essential. 

This need becomes even more critical after the meltdown of the capital markets following 

the subprime mortgage crisis, in which extraordinary risks related to trading in volatile instru- 

ments like mortgage-backed securities and other derivatives endangered substantial institu- 

tions. 
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United States Code 

Current as of 31 December 2009 

TITLE 12. BANKS AND BANKING 

CHAPTER 2--NATIONAL BANKS 

§21. Fo rm atio n of n ation al b ankin g 
associations; incorporators; 
articles of association 

Associations for carrying on the 
business of bal~king under this chapter 
may be formed by al\v number of natural 
persons, not less in any case than five. 
They shall enter into articles of associa- 
tion, which shall specify in general terms 
the object for which the association is 
lbrmed, and may contain any other provi- 
sions, not inconsistent with law, which 
the association 1nay see fit to adopt for 
the regulation of its business and the 
conduct of its affairs. These articles shall 
be signed by the persons uniting to form 
the association, and a copy of them shall 
be forwarded to the Comptroller of the 
Currency, to be filed and preserved in his 
office. 

§22. Organ~ation certificate 

Thc persons uniting’to form such 
an association shall, ~mder their hands, 
make an organization certificate, which 
shall specifically sVate: 

First. The name assumed by 
such association; which name shall in- 
clude the word "national". 

Second. The place where its 
operations of discount and deposit are to 
be carried on, designating the State, Ter- 
ritory, or District, and the particular 
cotmty and city, town, or village. 

Third. The amo~mt of capital 
stock and the number of shares into 
which the same is to be divided. 

Fourth. The names and places of 
residence of the shareholders and the 
nulnber of shares held by each of them. 

Fifth. The fact that the certificate 
is made to enable such persons to avail 
themselves of the advantages of this 
chapter. 
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§23. Acknowledgment and filing of 

certificate 

The organization certificate shall 
be acknowledged before a judge of some 
court of record, or notary public; and 
shall be, together with the acknowledg- 
mere thereof, authenticated by the seal of 
such court, or notary, transmitted to the 
Cmnptroller of the Currency, who shall 
record and carefully" preserve the same in 
his office. 

§24. Corporate powers of associa- 
tions 

Upon duly making and filing 
articles of association and an organization 
certificate a national banking association 
shall become, as from the date of the 
execution of its organization certificate, a 
body corporate, and as such, and in the 
name designated in tile organization 
certificate, it shall have power-- 

First:. To adopt: and use a corpo- 
rate seal. 

Second. To have succession 
from February 25, 1927, or from the date 
of its orgauization if organized after 
February 25, 1927, until such time as it 
be dissolved by the act of its shareholders 
owning two-thirds of its stock, or until its 
franchise becomes forfeited by reason of 
violation of law, or until terminated by 
either a general or a special Act of Con- 
gress or until its affairs be placed in the 
hands of a receiver and finally wound up 
by him. 

Third. To make contracts. 
Fourth. To sue and be sued, 

complain and defend, in a~r court of law 
and equity, as fully as natural persons. 

Fifth. To elect or appoint direc- 
tors, and by its board of directors to ap- 
point a president, vice president, cashier, 
and other officers, de:fine their duties, 
require bonds of them and fix "the penalty 
thereof, dismiss such officers or any of 

them at pleasure, and appoint others to 
fill their places. 

Sixth. To prescribe, by its board 
of directors, bylaws not inconsistent with 
law, regulating "the maimer in which its 
stock shall be transferred, its directors 
elected or appointed, its officers ap- 
pointed, its property transferred, its gen- 
eral business conducted, and the privi- 
leges granted to it by law exercised and 
enjoyed. 

Seventh. To exercise by its 
board of directors or duly authorized 
officers or agents, subject to law, all such 
incidental powers as shall be necessary to 
caw on tile business of banking; by 
discounting and negotiating promissory 
notes, drafts, bills of exchange, and other 
evidences of debt; by receiving deposits; 
by bwing and selling exchange, coin, and 
bullion; by loaning money on personal 
security; and by obtaining, issuing, and 
circulating notes according to the provi- 
sions of title 62 of the Revised Statutes. 
The business of dealing in securities and 
stock by the association shall be limited 
to purchasing and selling such securities 
and stock without recourse, solely upon 
tile order, and for the account of. custom- 
ers, and in no case for its own account, 
and the association shall not: underwrite 

aw issue of securities or stock: Pro- 
vided, That the association may purchase 
for its own account investment securities 
under such limitations and restrictions as 
the Comptroller of the Currency may by 
regulation prescribe. In no event shall the 
total amount of the investment securities 
of aw one obligor or maker, held by the 
association for its own account, exceed at 
any time 10 per centum of its capital 
stock actually paid in and tmimpaired and 
10 per centum of its unimpaired surplus 
fund .... As used in this section the term 
"investment securities" shall mean nrar- 
ketable obligations, evidencing indebted- 
ness of any person, copartnership, 
association, or corporation in the form of 
bonds, notes and/or debentures com- 
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lnoniy known as investment securities 
under such further definition of the term 
"investment securities" as may by regula- 
tion be prescribed by" the Comptroller of 
the Currency. Except as herein after 
provided or otherwise pelTnitted by law, 
nothing herein contained shall authorize 
the purchase by the association for its 
own accotmt of any shares of stock ufany 
corporation .... In addition to the provi- 
sions in this paragraph for dealing in, 
underwriting, or purchasing securities, 
the limitations and restrictions contained 
in this paragraph as to dealing in, under- 
writing, and purchasing investment secu- 
rities for the national bank’s own account 
shall not apply to obligations (including 
limited obligation bonds, revenue bonds, 
and obligations that satis~ the require- 
ments of section 142 (b)(1) of the Internal 
Revenue Code of 1986) issued by or on 
behalf of any State or political subdivi- 
sion of a State, including aw municipal 
corporate instrmnentality of 1 or more 
States, or any public agency or authority 
of any State or political subdivision of a 
State, if the national bank is well capital- 
ized (as defined in section 38 of the Fed- 
eral Deposit Insurance Act). 

Eighth. To contribute to comnm- 
nity :funds, or to charitable, ptfilanthropic, 
or benevolent instrumentalities conducive 
to public welfare, such sums as its board 
of directors may deem expedient and in 
the interests of the association, if it is 
located in a State the laws of which do 
not expressly prohibit State banking 
institutions from contributing to such 
funds or instrumentalities. 

Ninth. To issue and sell securi- 
ties which arc guaranteed pursuant to 
section 1721 (g) of this title. 

Tenth. To invest in tangible 
personal property, including without 
limitation, vehicles, manufactured homes, 
machinery, equipment, or furniture, for 
lease financing transactions on a net lease 
basis, but such investment may not ex- 
ceed 10 percent of the assets of the asso- 

ciation. 
Eleventh. To make invest~nents 

directly" or indirectly’, each of which is 
designed primarily to promote the public 
welfare, including the welfare of 
low--and moderate-income comm~mities 
or families (such as by providing housing, 
services, or jobs). An association shall 
not make any such investment if the 
investment would expose the association 
to unlimited liability. The Comptroller of 
the Currency shall limit an association’s 
invest~nents in any 1 project and an asso- 
ciation’s aggregate investments under this 
paragraph. An association’s aggregate 
investments under this paragraph shall 
not exceed an amount equal to the sum of 
5 percent of the association’s capital stock 
actually paid in and unimpaired and 5 
percent of the association’s unimpaired 
surplus fund, unless the Comptroller 
determines by order that the higher 
mnount will pose no significant risk to the 
[Deposit Insurance Fund], and the associ- 
ation is adequately capitalized. In no 
case shall an association’s aggregate 
investments under this paragraph exceed 
an amount equal to the sum of 15 percent 
of the association’s capital stock actually 
paid in and unimpaired and 15 percent of 
the association’s unimpaired surplus fund. 
The foregoing standards and limitations 
apply to investments under this paragraph 
made by a national bank directly and by 
its subsidiaries. 

§24a. Financial subsidiaries of na- 
tional banks 

(a) Authorization to Conduct in 
Subsidiaries Certain Activities That Are 
Financial in Nature.-- 

(1) In General.-- Subj ect to para- 
graph (2), a national bank may control a 
financial subsidiaD; or hold an interest in 
a financial subsidiary. 

(2) Conditions and Require- 
ments.--A national bank may control a 
financial subsidiary., or hold an intorest in 
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a financial subsidiary, only if-- 
(A) the financial subsidiary 

engages only in-- 
(i) activities that are financial in 

nature or incidental to a financial activity 
pursuant to subsection (b); and 

(ii) activities that are permitted 
for national banks to engage in directly 
(subject to the same terms and conditions 
that govern the conduct of the activities 
by a national bank); 

03) the activities engaged in by 
the financial subsidiary as a principal do 
not include-- 

(i) insuring, guaranteeing, or 
indenmifying against loss, harm, damage, 
illness, disability, or death (except to the 
extent permitted under section 302 or 
303(c) of the Gramm-Leach-Bliley Act 
[15 U.S.C. §§ 6712, 6713(c)]) or provid- 
ing or issuing annuities "the income of 
which is subject to tax treatment under 
section 72 of the Internal Revenue Code 
of 1986; 

(ii) real estate development or 
real estate invest~nent activities, unless 
otherwise expressly authorizedby law; or 

(iii) any activity permitted in 
subparagraph (H) or (I) of section 4(k)(4) 
of the Bank Holding Company Act of 
1956 [12.S.C. § 1843(k)(4)(U), (I)l, ex- 
cept activities described in section 
4(k)(4)(H) that may be permitted in ac- 
cordance with section 122 of the Gran~n- 
Leach-Bliley Act; 

(C) the national bank and each 
depository institution affiliate of the 
national bank are well capitalized and 
well managed; 

(D) the aggregate consolidated 
total assets of all financial subsidiaries of 
the national bank do not exceed the lesser 
of-- 

(i) 45 percent of the consolidated 
total assets of the parent bank; or 

(ii) $50,000,000,000; 
(E) except as provided in para- 

graph (4), the national bank meets any 
applicable rating or other requirement set 

forth in paragraph (3); and 
(F) the national bank has re- 

ceived the approval of the Comptroller of 
the Cttrrcncy lbr the financial subsidiary 
to engage in such activities, which ap- 
proval shall be based solely upon the 
factors set forth in this section. 

(3) Rating or Comparable Re- 
quirement.-- 

(A) In General.--A nationalbank 
meets the requirements of this paragraph 
if-- 

(i) the bank is 1 of the 50 largest 
insured banks and has not fewer than 1 
issue of outstanding eligible debt that is 
currently rated within the 3 highest in- 
vest~nent grade rating categories by a 
nationally recognized statistical rating 
organization; or 

(ii) the bank is 1 of the second 
50 largest insured banks and meets the 
criteria set forth in clause (i) or such other 
criteria as the Secretary of the Treasury 
and the Board of Governors of the Fed- 
eral Reserve System ~nayj ointly establish 
by regtflation and determine to be compa- 
rable to and consistent with "the purposes 
of the rating required in clause (i). 

(B) Consolidated Total As- 
sets.--For purposes of this paragraph, the 
size of an insured bank shall be deter- 
rained on the basis of the consolidated 
total assets of the bank as of the end of 
each calendar year. 

(4) Financial Agency Subsid- 
iary.--The requirelnent in paragraph 
(2)(E) shall not apply with respect to the 
ownership or control of a financial sub- 
sidiary that engages in activities des- 
cribed in subsection (b)(l) solely as agent 
and not directly or indirectly as principal. 

(5) Regulations Required.-Be- 
fore the end of the 270-day period begin- 
ning on the date of the enactment of the 
Graram-Leach-Bliley Act, the Comptrol- 
ler of the Currency shall, by regulation, 
prescribe procedures to ilnplement this 
section. 

(6) Indexed Asset Limit.--The 
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dollar amount contained in paragraph 
(2)(D) shall be adjusted according to an 
indexing mechanism jointly established 
by regulation by the Secretary of the 
Treasm?T and the Board of Governors of 
the Federal Reserve System. 

(7) Coordination with Section 
4(/)(2) of the Bank Holding Company Act 
of 1956.--Section 4(/)(2) of the Bank 
Holding Company Act of 1956 [12 
U.S.C. § 1843(/)(2)] applies to a national 
bank that controls a financial subsidiary 
in the mauner provided in that section. 

(b) Activities That Are Financial 
in Nature.-- 

(1) Financial Activities.-- 
(A) In General.--An activity 

shall be financial in nature or incidental 
to such financial activity only if-- 

(i) such activity has been defined 
to be financial in nature or incidental to a 
financial activity for bank holding corn- 
panes pursuant to section 4(k)(4) of the 
Bank Holding Company Act of 1956 [12 
U.S.C. § 1843(k)(4)]; or 

(ii) the Secretary of the Treasury 
determines the activity is financial in 
nature or incidental to a financial activity 
in accordance with subparagraph (B). 

(B) Coordination Between the 
Board and the Secretary of the 
Treasury.-- 

(i) Proposals Raised Before the 
Secretary of the Treasury.-- 

(I) Consultation.--The Secretary 
of the Treasury shall noti~7 the Board of, 
and consult with the Board concerning, 
any request, proposal, or application 
under this section for a determination of 
whether an activi~ is financial in nature 
or incidental to a financial activity. 

(Ii) Board View.--The Secretary 
of the Treasury shall not determine that 
any activity is financial in nature or inci- 
dental to a financial activi~7 under this 
section if the Board notifies the Secretary 
in writing, not later than 30 days after the 
date of receipt of the notice described in 
subclause (I) (or such longer period as the 

Secretary determines to be appropriate 
under the circun~stances) that the Board 
believes that the activity is not financial 
in nature or incidental to a financial activ- 
ity or is not otherwise permissible under 
tiffs section. 

(ii) Proposals Raised by the 
Board.-- 

(I) Board Recommenda- 
tion.--The Board may, at any time, rec- 
ommend in writing that the Secretary of 
the Treasury find an activi~" to be finan- 
cial in nature or incidental to a financial 
activi~" for purposes of this section. 

(II) Time Period for Secretarial 
Action.--Not later than 30 days after the 
date of receipt of a written recommenda- 
tion from the Board under subclause (I) 
(or such longer period as "the Secretary of 
the Treasury and the Board determine to 
be appropriate under the circumstances), 
the Secretary shall determine whether to 
initiate a public rulemaking proposing 
that the subject recormnended activi~ be 
found to be financial in nature or inciden- 
tal to a financial activity under this sec- 
tion, and shall notify the Board in writing 
o:ffl~e determination of the Secretary and, 
in the event that the Secretary deternffnes 
not to seek public comment on the pro- 
posal, the reasons for that determination. 

(2) Factors to Be Consid- 
ered.--In determining whether an activity 
is financial in nature or incidental to a 
financial activity, the Secretary shall take 
into account-- 

(A) the purposes of this Act and 
the Gramm-Leach-Blilcy Act; 

(B) changes or reasonably ex- 
pected changes in the marketplace in 
which banks compete; 

(C) changes or reasonably ex- 
pected changes in the techi~ology for 
delivering financial se~dces; and 

(D) whether such activity is 
necessary or appropriate to allow a bank 
and the subsidiaries of a bmtk to-- 

(i) compete effectively with any 
company" seeking to provide financial 
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services in the United States; 
(ii) efficiently deliver infonna- 

tion and services that are financial in 
nature through the use of techi~ological 
means, including any application neces- 
sary to protect the security or efficacy of 
systems for the transmission of data or 
financial transactions; and 

(iii) offer customers a~ avail- 
able or emerging technological means for 
using financial services or for the docu- 
ment imaging of data. 

(3) Authorization of New Finan- 
cial ActNities.--The Secretary of the 
Treasury shall, by regulation or order and 
in accordance with paragraph (1)03), 
define, consistent with the purposes of 
tiffs Act and the Gramm-Leach-Bliley 
Act, the following activities as, and the 
extent to which such activities are, finan- 
cial in nature or incidental "to a financial 
actNity: 

(A) Lending, exchanging, trans- 
ferring, investing for others, or safeguard- 
ing financial assets other tlran money or 
securities. 

03) Providing a~, device or 
other instrumentality for transferring 
money or other financial assets. 

(C) Arranging, effectnig, or 
facilitating financial transactions for 
account of third parties. 

(c) Capital Deduction.-- 
(1) Capital Deduction Re- 

quired.--In determining compliance with 
applicable capital standards-- 

(A) the aggregate amount of the 
outstanding equip" investment, including 
retained earnings, of a national bank in all 
financial subsidiaries shall be deducted 
from the assets and tangible equity of the 
national bank; and 

03) the assets and liabilities of 
the financial subsidiaries shall not be 
consolidated with those of the national 
bank. 

(2) Financial Statement Disclo- 
sure of Capital Deduction.--Any pub- 
lished financial statement of a national 

bank that controls a financial subsidiary 
shall, in addition to providing information 
prepared in accordance with generally 
accepted accounting principles, sepa- 
rately present financial i~fformation :for 
the bank in the maimer provided in para- 
graph (1). 

(d) Safeguards for the Bank.--A 
national bank that establishes or main- 
tains a financial subsidiary shall assure 
that-- 

(1) the procedures of the na- 
tional bank for identifying and managing 
financial and operational risks within the 
national bank and the financial subsidiary 
adequately protect the national bank from 
such risks; 

(2) the national bank has, for the 
protection of the bank, reasonable poli- 
cies and procedures to preserve the sepa- 
rate corporate identity and limited liabil- 
it)~ of the national bank and the financial 
subsidiaries of the national bank; and 

(3) the national bank is in com- 
pliance with this section. 

(e) Provisions Applicable to 
National Banks That Fail to Continue to 
Meet: Certain Requirements.-- 

(1) In General.--ff a national 
bank or insured depositor), institution 
affiliate does not continue to meet the 
requirements of subsection (a)(2)(C) or 
subsection (d), the Comptroller of the 
Currency shall promptly give notice to 
the national bank to that effect describing 
the conditions giving rise to the notice. 

(2) Agreement to Correct Condi- 
tions.--Not later "than 45 days after the 
date of receipt by a national bank of a 
notice given under paragraph (1) (or such 
additional period as the Comptroller of 
the Currency may permit), the national 
bank shall execute an agreement with the 
Comptroller of the Currency and any 
relevant insured depository institution 
affiliate shall execute an agreement with 
its appropriate Federal banking agency to 
comply with the requirements of subsec- 
tion (a)(2)(C) and subsection (d). 
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(3) Imposition of Condi- 
tions.--Until the conditions described in a 
notice under paragraph (1) are corrected-- 

(A) the Colnptroller of the Cur- 
rency may impose such limitations on the 
conduct or activities of the national bank 
or any subsidiary of the national bank as 
the Comptroller of the Currency deter- 
mines to be appropriate under tile circum- 
stances and consistent with tile purposes 
of this section; and 

(B) the appropriate Federal 
banking agency may impose such limita- 
tions on the conduct or activities of any 
relevant insured depository" institution 
affiliate or any subsidiary" of the institu- 
tion as such agency determines to be 
appropriate under the circumstances and 
consistent with the purposes of this sec- 
tion. 

(4) Failure to Correct.--If tile 
conditions described in a notice to a na- 
tional bank under paragraph (1) are not 
corrected within 180 days "after the date 
of receipt by the national bank of the 
notice, the Comptroller of the Currency 
nmy require the national bank, under such 
terms and conditions as may be imposed 
by the Comptroller and subject to such 
extension of time as may be granted in 
the discretion of the Comptroller, to di- 
vest control of an5; financial subsidiary. 

(5) Consultation.--In taking any 
action under this subsection, the Comp- 
troller shall consult with all relevant 
Federal and State regulatory" agencies and 
authorities. 

(f) Failure to Maintain Public 
Rating or Meet Applicable Criteria.-- 

(1) In General.--A national bank 
that does not continue to meet any appli- 
cable rating or other requirement of sub- 
section (a)(2)(E) after acquiring or estab- 
lishing a financial subsidiary; shall not, 
directly or through a subsidiaryT,purchase 
or acquire any additional equity capital of 
any financial subsidialy until the bank 
meets such requirements. 

(2) Equity Capital.--For pur- 

poses of this subsection, the term ’equity 
capital’ includes, in addition to any equity 
instrument, any debt instrument issuedby 
a financial subsidiary, if tile instrument 
qualifies as capital of thc subsidiary; un- 
der any Federal or State law, regulation, 
or interpretation applicable to the subsid- 
ial~. 

(g) Definitions.--For purposes of 
this section, the following definitions 
shall apply: 

(1) Affiliate, Company, Control, 
and Subsidiary.--The terms ’affiliate’, 
’company’, ’control’, and ’subsidiary" have 
the meanings given those terms in section 
2 of tile Bank Holding Company Act: of 
1956 [12 U.S.C. § 1841]. 

(2) Appropriate Federal Banking 
Agency, Depository. Institution, Insured 
Bank, and Insured Depository Institu- 
tion.--The terms ’appropriate Federal 
banking agency’, ’depository" institution’, 
’insured bank’, and ’insured depository 
institution’ have the ~neanings given those 
terms in section 3 of the Federal Deposit 
Insurance Act [12 U.S.C. § 1813]. 

(3) Financial Subsidiary.--The 
term ’financial subsidia.ry’ means any 
company that is controlled by 1 or more 
insured depository, institutions other than 
a subsidiary that-- 

(A) engages solely in activities 
that national banks are permitted to en- 
gage indirectly and are conducted subject 
to the same terms and conditions that 
govern the conduct of such activities by 
national banks; or 

03) a national bank is specifi- 
cally authorized by the express terms of a 
Federal statutc (other than this section), 
and not by implication or interpretation, 
to control, such as by section 25 or 25A 
of the Federal Reserve Act or the Bank 
Service Company Act. 

(4) Eligible Debt.--The term 
’eligible debt’ means unsecured long-term 
debt that-- 

(A) is not supported by any form 
of credit e~fl~ancement, including a guar- 
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antee or standby letter of credit; and 
03) is not held in whole or in 

any significant part by any affiliate, offi- 
cer, director, principal shareholder, or 
employee of the bank or any other person 
acting on behalf of or with funds from the 
bank or an affiliate of the bank. 

(5) Well Capitalized.--The terra 
’well capitalized’ has the meaning given 
the term in section 38 of the Federal 
Deposit Insurance Act. 

(6) Well Managed.--The term 
’well managed’ means-- 

(A) in the case of a depository 
institution that has been examined, unless 
otherwise determined in writing by the 
appropriate Federal banking agency-- 

(i) the achievement of a compos- 
ite rating of 1 or 2 under the Uniform 
Financial Institutions Rating System (or 
an equivalent rating under an equivalent 
rating system) in com~ection with the 
most recent examination or subsequent 
review of the depository institution; and 

(ii) at least a rating of 2 for 
management, if such rating is given; or 

03) in the case of any depository 
institution that has not been examined, 
the existence and use of managerial re- 
sources that’the appropriatc Federal bank- 
ing agency determines are satisfactory. 

§26. Comptroller to determine if 

association can commence 

business 

Whencver a certificate is trans- 
mitted to the Comptroller of the Cur- 
rency, as provided in tiffs chapter, and the 
association transmitting the same notifies 
the Comptroller that all of its capital 
stock has been duly paid in, and that such 
association has complied with all the 
provisions of this chapter required to be 
colnplied with before an association shall 
be authorized to cormnence the business 
of ba~king, the Comptroller shall exam- 
ine into the condition of such association, 
ascertain especially the amount of money 

paid in on account of its capital, the nmne 
and place of residence of each of its di- 
rectors, and the amount of the capital 
stock of which each is the owner in good 
faith, and generally whether such associa- 
tion has complied with all the provisions 
of this chapter required to entitle it to 
engage in the business of banking; and 
shall cause to be made and attestedby the 
oaths of a majority of the directors, and 
by the president or cashier of the associa- 
tion, a statement of all the facts necessary 
to enable the Comptroller to determine 
whether the association is lawfully enti- 
tled to commence the business of bank- 
ing. 

§27. Certificate of authority to 

commence banking 

(a) If, upon a careful examina- 
tion of the facts so reported, and of any 
other facts which may come to the ki~ow- 
ledge of thc Comptroller. whether by 
means of a special commission appointed 
by him lbr the purpose of inquiring into 
the condition of such association, or 
otherwise, it appears that such association 
is lmvfully entitled to commence the 
business of banking, the Comptroller 
shall give to such association a certificate, 
under his hand and official seal, that such 
association has complied with all the 
provisions required to be complied with 
before commencing the business of bank- 
ing, and that such association is autho- 
rized to commence such business. But the 
Comptroller may withhold from an asso- 
ciation his certificate authorizing the 
commencement of business, whenever he 
has reason to suppose that the sharehold- 
ers have formed the same for any other 
than the legitimate objects contemplated 
by this chapter. A National Bank Associ- 
ation, to which the Comptroller of the 
Currency has heretofore issued or hereaf- 
ter issues such certificate, is not: illegally 
constituted solely because its operations 
are or have been required by the Comp- 
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troller of the Currency to be limited to 
those of a trust company and activities 
related thereto. 

(b)(1) The Comptroller of the 
Currency may also issue a certificate of 
authority to commence the business of 
banking pursuant to this section to a 
national banking association which is 
owned exclusively (except to the extent 
directors’ qnalifying sharcs are required 
by law) by other depository institutions or 
depositolT institution holding companies 
and is organized to engage exclusively in 
providing services to or for other deposi- 
tOly institutions, their holding companies, 
and the officers, directors, and employees 
of such institutions and companies, and in 
providing correspondent banking services 
at "the request of other depository institu- 
tions or their holding companies (also 
referred to as a "banker’s bank"). 

(2) Any national banking associ- 
ation chartered pursuant to paragraph (1) 
shall be subject to such rules, regulations, 
and orders as the Comptroller deems 
appropriate, and, except as otherwise 
specifically provided in such rules, regu- 
lations, or orders, shall be vested with or 
subject to the same rights, privileges, 
duties, restrictions, penalties, liabilities, 
conditions, and limitations "that would 
apply under the national banking laws to 
a national bank. 

§29. Power to hold real property 

A national banking association 
~nay purchase, hold, and convey real 
estate for the following purposes, and for 
no others: 

First. Such as shall be necessary 
for its accommodation in the transaction 
of its business. 

Second. Such as shall be mort- 
gaged to it in good faith by way of secu- 
rity for debts previously contracted. 

Third. Such as shallbe conveyed 
to it in satisfaction of debts previously 
contracted in the course of its dealings. 

Fourth. Such as it shall purchase 
at sales under judgments, decrees, or 
mortgages held by the association, or 
shall purchase to secure debts due to it. 

But no such association shall 
hold the possession of any real estate 
under mortgage, or the title and posses- 
sion of any real estate purchased to secure 
any debts due to it, for a longer period 
than five years except as othem, ise pro- 
vided in this section. 

For real estate in the possession 
of a national banking association upon 
application by the association, the Comp- 
troller of the Currency may approve the 
possession of any such real estate by such 
association for a period longer than five 
years, but not to exceed an additional five 
years, if (1) the association has made a 
good faith attempt to dispose of the real 
estate within the five-year period, or (2) 
disposal within the five-year period 
would be detrimental to the association. 
Upon notification by the association to 
the Comptroller of the Currency that such 
conditions exist that require the expendi- 
ture of fi~nds for the development and 
improvement of such real estate, and 
subject to such conditions and limitations 
as "the Comptroller of the Currency shall 
prescribe, the association may expend 
such funds as are needed to enable such 
associationto recover its total investment. 

Notwithstanding the five-year 
holding limitation of this section or any 
other provision of this chapter, any na- 
tional banking association which on Oc- 
tober 15, 1982, held, directly or indi- 
rectly, real estate, including any subsur- 
:face rights or interests therein, that since 
December 31, 1979, had not been valued 
on’the books of such association :for more 
than a nominal amount, may continue to 
hold such real estate, rigNs, or interests 
for such longer period of time as would 
be permitted a State chartered bankby the 
law of the State in which the association 
is located if the aggregate amount of 
earnings from such real estate, rights, or 
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interests is separately disclosed in the 
annual financial statements of the associ- 
ation. 

§30. Change of name or location 

(a) Name change 
Any national banking associa- 

tion, upon written notice to the Comptrol- 
ler of the Currency, may change its name, 
except that such new name shall include 
the word "National". 

(b) Location change 
Any national banking associa- 

tion, upon written notice to the Comptrol- 
ler of the Currency, may change the loca- 
tion of its main office to any authorized 
branch location within the limits of the 
city, town, or village in which it is situ- 
ated, or, with a vote of shareholders own- 
ing two-thirds of the stock of such associ- 
ation for a relocation outside such limits 
and upon receipt of a certificate of ap- 
proval from the Comptroller of the Cur- 
rency, to any other location within or 
outside the limits of the city, town, or 
village in which it is located, but not 
more than thirty miles beyond such lim- 
its. 

(c) Coordination with section 36 
of this title 

In the case of a national bank 
which relocates the main office of such 
bank from 1 State to another State "after 
May 31, 1997, the banl~ may retain and 
operate branches within the State from 
which the bank relocated such office only 
to the extent authorized in section 36(e)- 
(2) of this title. 

(d) Retention of ’Federal’ in 
Name of Converted Federal Savings 
Association.-- 

(1 ) In General.--Notwithstanding 
subsection (a) or any other provision of 
law, any depository institution, the char- 
ter of which is converted from that of a 
Federal savings association to a national 
bank or a State bank after the date of the 
enactlnent of the Grannn-Leach-Bliley 

Act may retain the term ’Federal’ in the 
name of such institution if such institution 
remains an insured depository institution. 

(2) Definitions.--For purposes of 
tiffs subsection, the terms ’depositor), 
institution’, ’insured depository institu- 
tion’, ’national bank’, and ’State bank’ 
have the meanings given those terms in 
section 3 of the Federal Deposit Insur- 
ance Act. 

§35. Organ~ation of State banks as 
national banking associations 

Any bank incorporated by spe- 
cial law of any State or of the United 
States or organized under the general 
laws of any State or of the United States 
and having an unimpaired capital suffi- 
cient to entitle it to become a national 
banking association under the provisions 
of the existing laws may, by the vote of 
the shareholders owning not less than 
fifty-one per centum of the capital stock 
of such bank or banking association, with 
the approval of the Comptroller of the 
Currency be converted into a national 
banking association, with a name that 
contains the word "national": Provided, 
however, That said conversion shall not 
be in contravention of the State law.... 

The Co~nptroller of the Currency 
may, in his discretion and subject to such 
conditions as he may prescribe, permit 
such converting bank to retain and carry. 
at a value dctcrnfined by the Comptroller 
such of the assets of such converting bank 
as do not conform to the legal require- 
meres relative to assets acquired and held 
by national banking associations. 

§36. Branch banks 

The conditions upon which a 
national banking association may retain 
or establish and opera/re a branch or 
branches arc the following: 

(a) Lawful and continuous oper- 
ation 
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A national banking association 
may retain and operate such branch or 
branches as it may have had in lawful 
operation on February 25, 1927, and aw 
national banking association which con- 
tinuously" maintained and operated not 
more than one branch for a period of 
more than twenty-five years immediately 
preceding February 25, 1927, may con- 
tinue to maintain and operate such 
branch. 

(b) Converted State banks 
(1) A national bank resulting 

from the conversion of a State bank may 
retain and operate as a branch any office 
which was a branch of the State bank 
inunediately prior to conversion if such 
office-- 

(A) might be established under 
subsection (c) of this section as a new 
branch oflhc resulting national bank, and 
is approved by the Comptroller of the 
Currency for continued operation as a 
branch of the resulting national bank; 

(B) was a branch of any bank on 
February 25, 1927; or 

(C) is approved by the Comp- 
troller of the Currency for continned 
operation as a branch of the resulting 
national bank. 

The Comptroller of the Currency 
may not granl approval under clause (C) 
of this paragraph if a State bank (in a 
situation identical to that of the national 
bank) resulting from the conversion of a 
national bank would be prohibited by the 
law of such State from retaining and 
operating as a branch an identically situ- 
ated office which was a branch of the 
national bank immediately prior to con- 
version. 

(2) A national bank (referred to 
in this paragraph as lhe "resulting bank"), 
resulting from the consolidation of a 
national bank (referred to in this para- 
graph as the "national bank") under 
whose charter the consolidation is ef- 
fected with another bank or banks, may 
retain and operate as a branch any office 

which, irnmediately prior to such consoli- 
dation, was in operation as-- 

(A) a main office or branch 
office of an3; bank (other than the national 
bank) participating in the consolidation if, 
under subsection (c) of lifts section, it 
might be established as a new branch of 
the resulting bank, and if the Comptroller 
of the Currency approves of its continued 
operation after the consolidation; 

(B) a branch of any bank partici- 
pating in the consolidation, and which, on 
February 25, 1927, was in operation as a 
branch of any bank; or 

(C) a branch of the national bank 
andwhich, onFebmary 25, 1927, was not 
in operation as a branch of any bank, if 
the Comptroller of the Currency approves 
of its continued operation after lhe con- 
solidation. 

The Comptroller of the Currency 
may not grant approval under clause (C) 
of this paragraph if a State bank (in a 
situation identical to that of the resulting 
national bank) resulting from the consoli- 
dation into a State bank of another bank 
or banks would be prohibited by thc law 
of such State :from retaining and operating 
as a branch an identically situaled office 
which was a branch of the Stale bank 
immediately prior to consolidation. 

(3) As used in this subsection, 
the term "consolidation" includes a 
merger. 

(c) New branches 
A national banking association 

may, with the approval of the Comptrol- 
ler of the Currency, establish and operate 
new branches: (1) Within the limits of 
the city, town or village in which said 
association is situated, if such establish- 
ment and operation are at the time ex- 
pressly authorized to State banks by the 
law of the State in question; and (2) at 
any point within the State in which said 
association is situated, if such establish- 
ment and operation are at the time autho- 
rized to State banks by the statute law of 
the State in questionby language specifi- 
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cally granting such authority affirlna- 
tively and not merely by implication or 
recognition, and subject to the restrictions 
as to location imposed by the law of the 
State on State banks. In any State in 
which State banks are permitted by stat- 
ute law to maintain branches within 
county or greater limits, if no bank is 
located and doing business in the place 
where the proposed agency is to be lo- 
cated, any national banking association 
situated in such State may, with the ap- 
proval of the Comptroller of the Cur- 
rency, establish and operate, without 
regard to the capital requirements of this 
section, a seasonal agency in a~r resort 
community within the limits of the county 
in wtfich the main office of such associa- 
tion is located, for the purpose of receiv- 
ing and paying out deposits, issuing and 
castfing checks and drafts, and doing 
business incident thereto: Provided, That 
aw permit issued under this sentence 
shall be revoked upon the opening of a 
State or l~atiol~al bank in such cormnu- 
nit).’. Except as provided in the immedi- 
ately preceding sentence, no such associ- 
ation shall establish a branch outside of 
the city, town, or village in which it is 
situated unless it: has a combined capital 
stock and surplus equal to the combined 
amount o:f capital stock and surplus, if 
any, required by thc law of the State in 
which such association is situated for the 
establishment of such branches by State 
banks, or, if the law of such State requires 
oniy a minimum capital stock for the 
establishinent of such branches by State 
banks, unless such association has not 
less than an equal amount of capital 
stock. 

(d) Branches resulting from 
interstate merger transactions 

A national bank restflting from 
an interstate merger transaction (as de- 
fined in section 183 lu(f)(6) of this title) 
may maintain and operate a branch in a 
State other than the home State (as de- 
fined in subsection (g)(3)(B) of this sec- 

tion) of such bank in accordance with 
section 183 lu of this title. 

(e) Exclusive authority for addi- 
tional branches 

(1) In general 
Effective June 1, 1997, a na- 

tional bank may not acquire, establish, or 
operate a branch in aw State other than 
tl~e bank’s home State (as defined in sub- 
section (g)(3)(B) of this section) or a 
State in which the bank already has a 
branch unless the acquisition, establish- 
ment, or operation of such branch in such 
State by such national bank is aufl~orized 
under this section or section (f), 1823(k), 
or 183 lu of this tifle. 

(2) Retention of branches 
In the case of a national bank 

which relocatcs the main office of such 
bank from 1 State to another State "after 
May 31, 1997, the bank may retain and 
operate branches within the State which 
was the bank’s home State (as defined in 
subsection (g)(3)(B) of this section) be- 
fore the relocation of such office oniy to 
the extent the bank would be authorized, 
under this section or any other provision 
of law referred to in paragraph (1), to 
acquire, establish, or commence to oper- 
ate a branch in such State if-- 

(A) the bank had no branches in 
such State; or 

(B) tl~e branch resulted from-- 
(i) an interstate merger transac- 

tion approved pursuant to section 183 lu 
of this title; or 

(ii) a transaction after May 31, 
1997, pursuant to which the bank re- 
ceived assistance from the Federal De- 
posit Insurance Corporation under section 
1823(c) of this rifle. 

(f) Law applicable to interstate 
branching operations 

(1) Law applicable to national 
bank branches 

(A) In general 
The laws of the host State re- 

garding community reinvestment, con- 
stoner protection, fair lending, and estab- 
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lislunent of intrastate branches shall apply 
to any branch in fl~e host State of an 
out-of-State national bank to the same 
extent as such State laws apply to a 
branch of a bank chartered by that State, 
except-- 

(i) when Federal law preempts 
the application of such State laws to a 
national bank; or 

(ii) when the Comptroller of the 
Currency determines tlrat the application 
of such State laws would have a discrimi- 
nator7 effect on the branch in comparison 
with the effect the application of such 
State laws would have with respect to 
branches of a bank chartered by the host 
State. 

(B) Enforcement of applicable 
State laws 

The provisions of any State law 
to which a branch of a national bank is 
subject under this paragraph shall be 
enforced, with respect to such branch, by 
the Comptroller of the Currency. 

(2) Treatment of branch as bank 
All laws of a host State, other 

than the laws regarding conwnuni~- rein- 
vestment, consumer protection, fair lend- 
ing, establishment of intrastate branches, 
and the application or administration of 
any tax or method of taxation, shall apply 
to a branch (in such State) of an 
out-of-State national bank to the same 
extem as such laws would apply if the 
branch were a national bank the main 
office of which is in such State. 

(3) Rule of construction 
No provision of this subsection 

may be construed as affecting the legal 
standards for preemption of the applica- 
tion of State law to national banks. 

(C) Review and report on ac- 
tions by Comptroller 

The Comptroller of the Currency 
shall conduct an annual review of the 
actions it has taken with regard to the 
applicability of State law to national 
banks (or their branches) during the pre- 
ceding year, and shall include in [his] 

annnal report.., the results of the review 
and the reasons for each such action. The 
first such review and report after July 3, 
1997 shall encompass all such actions 
taken on or after January. 1, 1992 .... 

(g) State "opt-in" election to 
permit interstate branching through de 
novo branches 

(1) In general 
Subject to paragraph (2), the 

Comptroller of the Currency may approve 
an application by a national bank to es- 
tablish and operate a de novo branch in a 
State (other than the bank’s home State) 
in which the bank does not maintain a 
branch if-- 

(A) there is in effect in the host 
State a law that-- 

(i) applies equally to all banks; 
and 

(ii) expressly permits all out-of- 
State banks to establish de novo branches 
in such State; and 

03) the conditions established in, 
or made applicable to this paragraph by, 
paragraph (2) are met. 

(2) Conditions on establislunem 
and operation of interstate branch 

(A) Establislunem 
An application by a national 

bank to establish and operate a de novo 
branch in a host Stato shall be subject to 
the same requirements and conditions to 
which an application for an interstate 
merger transaction is subject under para- 
graphs (1), (3), and (4) of section 
183 lu(b) of this rifle. 

03) Operation 
Subsections (c) and (d)(2) of 

section 183 lu of this title shall apply with 
respect to each branch of a national bank 
which is established and operated pursu- 
ant to an application approved under tiffs 
subsection in the same manner and to the 
same extent such provisions of such 
section 1831u of this title apply to a 
branch of a national bank which resulted 
from an interstate merger transaction 
approved pursuant to such section 183 lu 
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of this title. 
(3) Definitions 
The following definitions shall 

apply for purposes of tlfis section: 
(A) De novo branch 
The term "de novo branch" 

means a branch of a national bank 
which-- 

(i) is originally established by 
the national bank as a branch; and 

(ii) does not become a branch of 
such bank as a result of-- 

(I) the acquisitionby the bank of 
an insured depository institution or a 
branch of an insured depository institu- 
tion; or 

(II) the conversion, merger, or 
consolidation of any such institution or 
branch. 

(B) Home State 
The term "home State" means 

the State in which the main office of a 
national bank is located. 

(C) Host State 
The term "host State" means, 

with respect to a bank, a State, other than 
the home State of the bank, in which the 
bank maintains, or seeks to establish and 
maintain, a branch. 

(h) Repealed. Pub.L. 104-208, 
s 2204, Sept. 30, 1996, 110 Slat. 
3009-405. 

(i) Prior approval of branch 
locations 

No branch of any national bank- 
ing association shall be established or 
lnoved frown one location to another with- 
out first obtaining the consent and ap- 
proval of the Co~nptroller of the Cur- 
rency. 

(j) Branch defined 
The term "branch" as used in 

lifts section shall be held to include any 
branch bank, branch office, branch agen- 
cy, additional office, or aw branch place 
of business located in any State or Terri- 
tory of the United States or in the District 
of Columbia at which deposits are re- 
ceived, or checks paid, or money lent. 

The term "branch", as used in this sec- 
tion, does not include an automated teller 
lnachine or a remote service unit. 

(k) Branches in foreign coun- 
tries, dependencies, or insular possessions 

This section shall not be con- 
strued to amend or repeal section 25 of 
the Federal Reserve Act, as amended [12 
U.S.C. §§ 601 et seq.], authorizing the 
establishment by national banking 
associations of branches in foreign coun- 
tries, or dependencies, or insular posses- 
sions of the United States. 

(1) State bank and bank defined 
The words "State bank," "State 

banks," "bank," or "banks," as used in 
this section, shall be held to include "trust 
companies, savings banks, or other such 
corporations or institutions cawing on 
the banking business under the authority 
of State laws. 

§55. Enforcing payment of defi- 
ciency in capital stock; assess- 
ments; liquidation; receiver- 
ship 

Every association which shall 
have failed to pay up its capital stock, as 
required by law, and every association 
whose capfial stock shall have become 
impaired by losses or otherwise, shall, 
within three months alter receiving notice 
thereof from the Comptroller of the Cur- 
rency, pay the deficiency in the capital 
stock, by assessment upon the sharehold- 
ers pro rata for the amount of capital 
stock held by each; and the Treasurer of 
the United States shall withhold the inter- 
est upon all bonds held by him in trust for 
any such association, upon notification 
froln the Comptroller of the Currency, 
~mtil otherwise notified by him. If any 
such association shall fail to pay up its 
capital stock, and shall rel~se to go into 
liquidatiork as provided by law, for three 
months after receiving notice from the 
comptroller, a receiver raay be appointed 
to close up the business of the associa- 
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tion, according to the provisions of sec- 
tion 192 of this title. And provided, That 
if any shareholder or shareholders of such 
bank shall neglect or refuse, after three 
months’ notice, to pay the assessment, as 
provided in this section, it shall be the 
duty of the board of directors to cause a 
sufficient amount of the capital stock of 
such sharcholder or shareholders to be 
sold at public auction (aftcr thirty days’ 
notice shall be given by posting such 
notice of sale in the office of the bank, 
and by publishing such notice in a news- 
paper of the city or town in Milch the 
bank is located, or in a newspaper pub- 
lished nearest thereto), to make good the 
deficiency, and the balance, if any, shall 
be returned to such delinquent share- 
holder or shareholders. 

§57. Increase of capital by provi- 
sion in articles of association 

Any national banking associa- 
tion may, with the approval of the Comp- 
troller of the Currency, and by a vote of 
shareholders owning two-thirds of the 
stock of such associations, increase its 
capital stock to any sum approved by the 
said comptroller, but no increase in capi- 
tal shall be valid until the whole amount 
of such increase is paid in and notice 
thereof, duly acknowledged before a 
notary public by the president, vice presi- 
dent, or cashier of said association, has 
been transmitted to the Comptroller of the 
Currency and his certificate obtained 
speci~ing the amount of such increase in 
capital stock and his approval thcreof, 
and that it has been duly paid in as part of 
the capital of such association: Provided, 
however, That a national banking associ- 
ation nray, with the approval of the 
Comptroller of the Currency, and by the 
vote of shareholders owning two-thirds of 
the stock of such association, increase its 
capital stock by the declaration of a stock 
dividend, provided that the surplus of said 
association, after the approval of the 

increase, shall be at least equal to 20 per 
centmn of the capital stock as increased. 

§71. Election 

The affairs of each association 
shall be managed by not less than five 
directors, who shall be elected by the 
shareholders at a meeting to be held at 
any time before the association is autho- 
rized by the Comptroller of the Currency 
to conwnence the business of bm~king; 
and aftei~ard at meetings to be held on 
such day of each year as is specified 
therefor in the bylaws. The directors 
shall hold office for a period of not more 
than 3 years, and until their successors 
are elected and have qualified. In accor- 
dance with regulations issued by the 
Comptroller of the Currency, a national 
bank may adopt bylaws that provide for 
staggering the terms of its directors. 

§71a. Number of directors; penalties 

After one year from June 16, 
1933, notwithstanding any other provi- 
sion of law, the board of directors, board 
of trustees, or other similar governing 
body of every national banking associa- 
tion and of every State bank or trust com- 
pany which is a member of the Federal 
Reserve System shall consist of not less 
than five nor more than twenty-five 1nero- 
bets, except that the Comptroller of the 
Currency may, by regulation or order, 
exempt a national baI~k from the 25-mem- 
ber limit established by this section .... 

§72. Qualifications 

Every director ~nust, during his 
whole term of service, be a citizen of the 
UIfited States, and at least a majority of 
the directors must have resided in the 
State, Territory, or District in which the 
association is located, or within one tmn- 
dred miles of the location of the office of 
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the association, for at least one year im- 
mediately preceding their election, and 
must be residents of such State or within 
a one-hundred-mile territory of the loca- 
tion of the association during their contin- 
uance in office, except that the Comptrol- 
ler may, in the discretion of the Comp- 
troller, waive "the requirement of resi- 
dency, and waive the requirement of 
citizenship in the case of not more than a 
minori~7 of the total number of directors. 
Every director must own in his or her 
own right either shares of the capital 
stock of the association of which he or 
she is a director the aggregate par value 
of which is not less than $1,000, or an 
equivalent interest, as determined by the 
Comptroller of the Currency, in any com- 
pany wtfich has control over such associ- 
ation within "the meauing of section 1841 
of this title. If the capital of the bank 
does not exceed $25,000, every director 
must own in his or her own right either 
shares of such capital stock the aggregate 
par value of which is not less than $500, 
or an equivalent interest, as determined 
by the Comptroller of the Currency, in 
any company which has control over such 
association within the meaning of section 
1841 of this title. Any director who 
ceases to be the owner of the required 
number of shares of the stock, or who 
becomes in any other manner disquali- 
fied, shall thereby vacate his place. 

§81. Place of business 

The general business of each 
national banking association shall be 
transacted in the place specified in its 
organization certificate and in "the branch 
or branches, if any, established or main- 
rained by it in accordance with the provi- 
sions of section 36 of tlfis title. 

§83. Loans by bank on its own 

stock 

(a) General Prohibition.--No 

national bank shall make any loan or 
discoum on the securi~T of the shares of 
its own capital stock. 

(b) Exclusion.--For purposes of 
this section, a national bank shall not be 
deemed to be making a loan or discount 
on the security of the shares of its own 
capital stock if it acquires the stock to 
prevent loss upon a debt previously con- 
tracted for in good faith. 

§84. Lending limits 

(a) Total loans and extensions of 
credit 

(1) The total loans and exten- 
sions of credit by a national banking 
association to a person outstanding at one 
time and not fully secured, as determined 
in a manner consistent with paragraph (2) 
of this subsection, by collateral having a 
market value at least equal to the amount 
of the loan or extension of credit shall not 
exceed 15 per centum of the unimpaired 
capital and mfimpaired surplus of the 
association. 

(2) The total loans and exten- 
sions of credit by a national banking 
association to a person outstanding at one 
time and fully secured by readily nrarket- 
able collateral having a market value, as 
determined by reliable and continuously 
available price quotations, at least equal 
to the amount of the funds outstanding 
shall not exceed 10 per centum of the 
unimpaired capital and uuilnpaired sur- 
plus of the association. This limitation 
shall be separate from and in addition to 
the limitation contained in paragraph (1) 
of this subsection. 

(b) Definitions 
For the purposes of this section-- 
(1) the term "loans and exten- 

sions of credit" shall include all direct or 
indirect advances of funds to a person 
made on the basis of a~r obligation of 
that person to repay the funds or repay- 
able from specific property pledged by or 
on behalf of the person and, to the extent 
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specified by the Comptroller of the Cur- 
rency, such term shall also include any 
liability of a national banking association 
to advance fnnds to or on behalf of a 
person pursuant to a contractual commit- 
ment; and 

(2) the term "person" shall in- 
clude an individual, sole proprietorship, 
partnership, joint venture, association, 
trust, estate, business trust, corporatim~ 
sovereign government or agency, instru- 
mentality, or political subdivision thereof, 
or any similar entity or organization. 

(c) Exceptions 
The limitations contained in 

subsection (a) of this section shall be 
subject to the following exceptions: 

(1) Loans or extensions of credit 
arising from the discount of commercial 
or business paper evidencing an obliga- 
tion to the person negotiating it with 
recourse shall not be subject to any limi- 
tation based on capital and surplus. 

(2) The purchase of bankers’ 
acceptances of the kind described in 
section 372 of this title and issued by 
other banks shall not be subject to any 
liraitation based on capital and surplus. 

(3) Loans and extensions of 
credit secured by bills of lading, ware- 
house receipts, or similar documents 
transferring or securing title to readily 
marketable staples shall be subject to a 
limitation of 3 5 per centum of capital and 
surplus in addition to the general limita- 
tions if the market value of the staples 
securing each additional loan or extension 
of credit at all tilnes equals or exceeds 
115 per centum of the outstanding 
a~nount of such loan or extension of 
credit. The staples shall be fully covered 
by insurance whenever it is customary to 
insure such staples. 

(4) Loans or extensions of credit 
secured by bonds, notes, certificates of 
indebtedness, or Treasu~7 bills of the 
United States or by other such obligations 
fully guaranteed as to principal and inter- 
est by the United States shall not be sub- 

ject to any limitation based on capital and 
surplus. 

(5) Loans or extensions of credit 
to or secured by unconditional takeout 
commitments or guarantees ofaw depart- 
ment, agency, bureau, board, commis- 
sion, or establishment of the United 
States or any corporation wholly owned 
directly or indirectly by the United States 
shall not be subject to aw limitation 
based on capital and surplus. 

(6) Loans or extensions of credit 
secured by a segregated deposit account 
in the lending bank shall not be subject to 
any limitation based on capital and sur- 
plus. 

(7) Loans or extensions of credit 
to any financial institution or to aw re- 
ceiver, conservator, superintendent of 
banks, or other agent in charge of the 
business and property of such financial 
institution, when such loans or extensions 
of credit are approved by the Comptroller 
of the Currency, shall not be subject to 
any limitation based on capital and sur- 
plus. 

(8)(A) Loans and extensions of 
credit arising from the discount of nego- 
tiable or nonnegotiable installment con- 
sumer paper which carries a full recourse 
endorsement or unconditional guaxantee 
by the person transferring the paper shall 
be subject under this section to a maxi- 
mum limitation equal to 25 per centum of 
such capital and surplus, notwithstanding 
the collateral requirements set forth in 
subsection (a)(2) of this section. 

03) If the bank’s files or the 
knowledge of its officers of the financial 
condition of each maker of such con- 
sumer paper is reasonably adequate, and 
an officer of the bank designated for that 
purpose by the board of directors of the 
bank certifies in writing that the bank is 
relying primarily upon the responsibility 
of each maker for payment of such loans 
or extensions of credit and not upon any 
full or partial recourse endorsement or 
guarantee by the transferor, the limita- 
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lions of this section as to the loans or 
extensions of credit of each such maker 
shall be the sole applicable loan limita- 
tions. 

(9)(A) Loans and extensions of 
credit secured by shipping documents or 
instruments "transferring or securing title 
covering livestock or giving a lien on 
livestock when "the market value of the 
livestock securing the obligation is not at 

aw time less than 115 per centare of the 
face amount of the note covered, shall be 
subject under this section, notwithstand- 
ing the collateral requirements set forth in 
subsection (a)(2) of this section, to a 
maximum limitation equal to 25 per cen- 
turn of such capital and surplus. 

(B) Loans and extensions of 
credit which arise from the discotmt by 
dealers in dairy, cattle of paper given in 
payment for dairy cattle, which paper 
carries a full recourse endorsement or 
unconditional guarantee of the seller, and 
which are secured by the cattle being 
sold, shall be subject under this section, 
notwithstanding the collateral require- 
ments set forth in subsection (a)(2) of this 
section, to a limitation of 25 per centum 
of such capital and surplus. 

(10) Loans or extensions of 
credit to the Student Loan Marketing 
Association shall not be subject: to aw 
limitation based on capital and surplus. 

(d) Authority of Comptroller of 
the Currency 

(1) The Comptroller of the Cur- 
rency may prescribe rules and regulations 
to admiuister and carl3~- out the purposes 
of this section including roles or regula- 
tions to define or further define terms 
used in’this section and to establish limits 
or requiremcnts othcr than those specified 
in this section for particular classes or 
calcgories of loans or extensions of 
credit. 

(2) The Comptroller of the Cur- 
rency also shall have authority to deter- 
mine when a loan putatively nrade to a 
person shall for purposes of this section 

be attributed to another person. 

§85. Rate of interest on loans, dis- 
counts and purchases 

AW association may take, re- 
ceive, reserve, and charge on any loan or 
discount made, or upon any notes, bills of 
exchange, or other evidence of debt, 
interest at the rate allowed by the laws of 
the State, Territmy, or District where the 
bank is located, or at a ra/tc of 1 per cen- 
turn in excess of the discount rate on 
ninety-day commercial paper in effect: at 
the Federal reserve bank in the Federal 
reserve district where the bank is located, 
whichever may be the greater, and no 
more, except that where by the laws of 
any State a different rate is limited for 
banks organized under state laws, the rate 
so limited slkall be allowed for associa- 
tions organized or existing in any such 
State under this chapter. When no rate is 
fixed by "the laws of the State, or Terri- 
tory, or District:, the bank may take, re- 
ceive, reserve, or charge a rate not ex- 
ceeding 7 per centunk or 1 per centum in 
excess of the discount rate on uine~-day 
commercial paper in effect at the Federal 
reserve ba~k in the Federal resel’~’e dis- 
trict where the bal~k is located, whichever 
may be the greater, and such interest may 
be taken in advance, reckoning the days 
for which the note, bill, or other evidence 
of debt has to run. The nmximum amount 
of interest or discount to be charged at a 
branch of an association located outside 
of the States of the U~fited States and the 
District of Columbia shall be at the rate 
allowed by the laws of the country’, terri- 
tolT, dependency, province, domiuion, 
insular possessiork or other political 
subdivision where the branch is located. 
And the purchase, discount, or sale of a 
bona fide bill of exchange, payable at 
another place than the place of such pur- 
chase, discount, or sale, at not more than 
the current rate of exchange for sight 
drafts in addition to the interest, shall not 
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be considered as taking or receiving a 
greater rate of interest. 

suit, action, or proceeding, in aw State, 
county, or mnnicipal court. 

§86. Usurious interest; penalty for 

taring; limitations 
§92. Acting as insurance agent or 

broker 

The taking, receiving, reserving, 
or charging a rate of interest greater than 
is allowed by section 85 of this title, 
when knowingly done, shall be deemed a 
forfeiture of the entire interest which the 
note, bill, or other evidence of debt car- 
ries with it, or which has been agreed to 
be paid thereon. In case the greater rate 
of interest has been paid, the person by 
whom it has been paid, or his legal repre- 
sentatives, may recover back, in an action 
in the nature of an action of debt, twice 
the amount of the interest thus paid from 
the association baking or receiving the 
same: Provided, That such action is com- 
menced within two years from the time 
the usurious transaction occurred. 

§91. Transfers by bank and other 
acts in contemplation of insol- 
vency 

All transfers of the notes, bonds, 
bills of exchange, or other evidences of 
debt owing to any national banking asso- 
ciation, or of deposits to its credit; all 
assignmcnts of mortgages, sureties on 
real estate, or of judgments or decrees in 
its favor; all deposits of money, bullion, 
or other valuable thing for its use, or for 
the use of any of its shareholders or credi- 
tors; and all payments of money to either, 
nrade after the commission of an act of 
insolvency, or in contemplation thereof, 
made with a view to prevent the applica- 
tion of its assets in the manner prescribed 
by this chapter, or with a view to the 
prefcrence of onc creditor to another, 
except in paymcnt of its circulating notes, 
shall be utterly ~mll and void; and no 
attachinent, injunctio~ or execution, shall 
be issued against such association or its 
property before final judgment in any 

In addition to the powers now 
vested by law in national banking associ- 
ations orgauized under the laws of the 
United States m\V such association lo- 
cated and doing business in any place the 
population of which does not exceed five 
thousand inhabitants, as shown by the last 
preceding dece~mial census, may, under 
such roles and regulations as may be 
prescribed by the Comptroller of the 
Currency, act as the agent for any fire, 
life, or other insurance compaw autho- 
rized by the authorities of the State in 
which said bank is located to do business 
in said State, by soliciting and selling 
insurance and collecting premimns on 
policies issued by such compaw; and 
may receive for services so rendered such 
fees or commissions as may be agreed 
upon between the said association and the 
insurance compaw for wtfich it may act 
as agent: Provided, however, That no 
such bank shall in aw case assume or 
guarantee the payment of aw premium 
on insurance policies issued through its 
agency by its principal: And provided 
further, That the bank shall not guarantee 
the truth of any state~nent made by an 
assured in filing his application for insur- 
ance. 

§92a. Trust powers 

(a) Authority of Comptroller of 
the Currency 

The Comptroller of the Currency 
shall be anthorized and empowered to 
grant by special permit to national banks 
applying therefor, when not in contraven- 
tion of State or local law, lhc right to act 
as trustee, executor, adnfinistra/tor, regis- 
trar of stocks and bonds, guardian of 
estates, assignee, receiver, committee of 
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estates of lunatics, or in aw other fidu- 
ciary capacity in which State banks, trust 
colnpanies, or other corporations which 
crone into competition with national 
banks are permitted to act under the laws 
of the State in which the national bank is 
located. 

(b) Grant and exercise of powers 
deemed not in contravention of State or 
local law 

Whenever the laws of such State 
authorize or permit the exercise of aw or 
all of the foregoing powers by State 
banks, trust companies, or other corpora- 
tions which compete with national banks, 
the granting to and the exercise of such 
powers by national banks shall not be 
deemed to be in contravention of State or 
local law within the meaning of "this sec- 
tion. 

(c) Segregation of fiduciary, and 
general assets; separate books and re- 
cords; access of State banking authorities 
to reports of examinations, books, re- 
cords, and assets 

National banks exercising al\y or 
all of the powers entm~erat[ed] in this 
section shall segregate all assets held in 
any fiduciary capaci~r from the general 
assets of the bank and shall keep a sepa- 
rate set of books and records showing in 
proper detail all transactions engaged in 
under authority of this section. The State 
banking authorities may have access to 
reports of examination made by the 
Comptroller of the Currency insofar as 
such reports relate to the trust department 
of such bank, but nothing in this section 
shall be construed as authorizing the State 
banking authorities to examine the books, 
records, and assets of such bank. 

(d) Prohibited operations; sepa- 
rate investment account; collateral :for 
certain :funds used in conduct of business 

No national bank shall receive in 
its trust depamnent deposits of current 
funds subject to check or the deposit of 
checks, drafts, bills of exchange, or other 
items for collection or exclkange pur- 

poses. Funds deposited or held in trust by 
the bank awaiting investment shall be 
carried in a separate account and shall not 
be used by the bank in the conduct of its 
business unless it: shall first set: aside in 
the trust department United States bonds 
or other securities approved by the Comp- 
troller of the Currency .... 

(h) Loans of trust funds to offi- 
cers and employees prohibited; penalties 

It shall be unlawful for any 
national banking association to lend any 
officer, director, or employee a~r funds 
held in trnst under the powers conferred 
by this section. A~\y officer, director, or 
employee making such loan, or to whom 
such loan is made, may be fined not more 
than $5,000, or imprisoned not: more than 
:five years, or may be both fined and 
imprisoned, in the discretion of the court. 

(i) Considerations determinative 
of grant or denial of applications; raini- 
mum capital and surplus for issuance of 
permit 

In passing upon applications for 
permission to exercise the powers enu- 
merated in this section, the Comptroller 
of the Currency may take into consider- 
ation the amount of capital and surplus of 
the applying bank, whether or not such 
capital and surplus is sufficient under the 
circumstances of the case, the needs of 
the community to be served, and any 
other facts and circumstances that seemto 
him proper, and may grant or refuse the 
application accordingly: Provided, That 
no permit shall be issued to aw national 
banking association having a capital and 
surplus less than the capital and surplus 
required by State law of State banks, "trust 
companies, and corporations exercising 
such powers .... 

§93. Violations of provisions of 

chapter 

(a) Forfeiture of franchise; 
personal liability of directors 

If the directors of any national 
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banking association shall knowingly 
violate, or knowingly permit any of the 
officers, agents, or servants of the associ- 
ation to violate any of the provisions of 
this chapter, all the rights, privileges, and 
franchises of the association shall be 
thereby forfeited. Such violation shall, 
however, be determined and adjudged by 
a proper district or Territorial court of the 
United Statcs in a suit brought for that 
purpose by the Comptroller of the Cur- 
rency, in his own name, before the associ- 
ation shall be declared dissolved. And in 
cases of such violation, every director 
who participated in or assented to the 
same shall be held liable in his personal 
and individnal capacity for all damages 
which file association, ills shareholders, or 
any othcr person, shall ha~e sustained in 
consequence of such violation. 

(b) Civil money penalty 
(1) First tier 
Any national banldng associa- 

tion which, and any institution-affiliated 

paw (within the meaning of section 
1813(u) of this title) with respect to such 
association who, violates any provision of 
this chapter or any of the provisions of 
section 92a of this tifle, or any regulation 
issued pursuant thereto, shall forfeit and 
pay a civil penalty of not more than 
$5,000 for each day during which such 
violation continucs. 

(2) Second tier 
Notwithstanding paragraph (1), 

any national banking association which, 
and any institution-affiliated pare./(within 
the meaning of section 1813(u) of this 
title) with respect to such association 
who, cormnits any violation described in 
paragraph (1) which-- 

(A)(i) commits an5, violation 
described in any paragraph (1); 

(ii) recklessly engages in an 
unsafe or unsound practice in conducting 
the affairs of such association; or 

(iii) breaches any fiduciary duty; 
(B) which violation, practice, or 

breach-- 

(i) is part of a pattern of miscon- 
duct; 

(ii) causes or is likely to cause 
more than a minimal loss to such associa- 
tion; or 

(iii) results in pecuniary gain or 
other benefit to such paW, 

shall forfeit and pay a civil penalty of not 
more than $25,000 for each day during 
which such violation, practice, or breach 
continues. 

(3) Third tier 
Notwithstanding paragraphs (1) 

and (2), any national banking association 
which, and an,�" institution-affiliated party 
(within’the meaning of section 1813 (u) of 
this title) with respect to such association 
who-- 

(A) knowingly-- 
(i) conmaits any violation de- 

scribed in paragraph (1); 
(ii) engages in any unsafe or 

unsound practice in conducting fl~e affairs 
of such association; or 

(iii) breaches any fiduciary duty; 
and 

(B) knowingly or recklessly 
causes a substantial loss to such associa- 
tion or a substantial pecuniary gain or 
other benefit to such party by rcason of 
such violation, practice, or breacl~ 
shall forfeit and pay a civil penalty in an 
amount not to exceed the applicable 
nraximum amount determined under 
paragraph (4) for each day during which 
such violation, practice, or breach contin- 
ues. 

(4) Maximum amounts of penal- 
ties for any violation described in para- 
graph (3) 

The maximum daily amount of 
any civil penalty which may be assessed 
pursuant to paragraph (3) for any viola- 
tion, practice, or breach described in such 
paragraph is-- 

(A) in the case of any person 
other than a national banking association, 
an amount [not to] exceed $1,000,000; 
and 
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(B) in the case of a national 
banking association, an amount not to 
exceed the lesser of-- 

(i) $1,000,000; or 
(ii) 1 percent of the total assets 

of such association .... 
(c) Notice under this section 

after separation from service 
The resignation, termination of 

employment or participation, or separa- 
tion of an institution-affiliated party 
(within the meaning of section 1813 (u) of 
this title) with respect to such an associa- 
tion (including a separation caused by the 
closing of such an association) shall not 
affect the jurisdiction and authority of the 
Comptroller of the Currency to issue any 
notice and proceed under this section 
against any such party, if such notice is 
sel~,ed before the end of the 6-year period 
begi~ming on the date such party ceased 
to be such a party with respect to such 
association (whether such date occurs 
before, on, or after August 9, 1989). 

§161. Reports to Comptroller of the 
Currency 

(a) Reports of condition; forms; 
contents; date of nmking; publication 

Every association shall nmke 
reports of condition to the Comptroller of 
the Currency in accordance with the 
Federal Deposit Insurance Act [ 12 U. S.C. 
§ 1811 et seq.]. The Comptroller of the 
Currency may call for additional reports 
of condition, in such form and containing 
such information as he may prescribe, on 
dates to be fixed by him, and may call for 
special reports from any particular associ- 
ation whenever in his judgment the same 
are necessary for his use in the perfor- 
mance of his supervisory duties. Each 
report of condition shall contain a decla- 
ration by the president, a vice president, 
the cashier, or by any other officer desig- 
nated by the board of directors of the 
bank to make such declaration, that the 
report is truc and correct to the best of his 

knowledge andbelief. The correctness of 
the report of condition shall be attested by 
the signatures of at least three of the 
directors of the bank other than the offi- 
cer making such declaration, wilh the 
declaration that the report has been exam- 
ined by them and to the best of their 
knowledge and belief is true and correct. 
Each report shall exhibit in detail and 
under appropriate heads the resources and 
liabilities of the association at the close of 
business on any past day specified by the 
Comptroller, and shall be transmitted to 
the Comptroller within the period of time 
specified by the Comptroller. Special 
reports called for by the Comptroller need 
contain only such information as is speci- 
fied by the Complroller in his request 
therrefor, and publication of such reports 
need be made only if directed by the 
Comptroller .... 

(c) Reports of affiliates; form; 
contents; date of malting; publication; 
penalties 

Each national banking associa- 
tion shall obtain from each of its affiliates 
other than member banks and :furnish to 
the Comptroller of the Currency not less 
than four reports during each year, in 
such form as the Comptroller may pre- 
scribe, verified by the oath or affirmation 
of the president or such other officer as 
may be designated by the board of direc- 
tors of such affiliate to verify such re- 
ports, disclosing the information hereinaf- 
ter provided for as of dates identical with 
those for which the Comptroller shall 
during suchyear require the reports of the 
condition of the association. Each such 
report of an affiliate shall be transmitted 
to the Comptroller at: the same time as the 
corresponding report of the association, 
except that the Comptroller may, in his 
discretion, extend such time for good 
cause shown. Each such report shall 
contain such i~iformation as in the judg- 
ment of the Comptroller of the Currency 
shall be necessary to disclose fully" the 
relations between such affiliate and such 
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bank and to enable the Comptroller to 
illform himself as to the effect of such 
relations upon the affairs of such bank. 
The Comptroller shall also have power to 
call for additional reports with respect to 
any such affiliate whenever in his judg- 
ment the same arc necessary, in order "to 
obtain a full and complete knowledge of 
the conditions of the association with 
which it is affiliated. Such additional 
reports shall be transmitted to the Comp- 
troller of the Currency in such form as he 
may prescribe. 

§181. Voluntary dissolution; ap- 
pointment and removal of 
liquidating agent or commit- 
tee; examination 

Any association may go imo 
liquidation and be closed by the vote of 
its shareholders owuing two-thirds of its 
stock. If the liquidation is to be effected 
in whole or in part through the sale of aw 
of its assets to and the assumption of its 
deposit liabilities by another bank, the 
purchase and sale agreement must also be 
approved by its shareholders owning 
two-thirds of its stock unless an emer- 
gency exists and the Comptroller of the 
Currency specifically waives such re- 
quirement for shareholder approval. 

The shareholders shall designate 
one or more persons to act as liquidating 
agent or committee, who shall conduct 
the liquidation in accordance with law 
and under tile supervision of the board of 
directors, who shall require a suitable 
bond to be given by said agent or com- 
mittee. The liquidating agent or comfit- 
tee shall render annual reports to the 
Comptroller of the Currency on the 31st 
day of December of each year showing 
the progress of said liquidation until the 
same is completed. The liquidating agent 
or committee shall also make an annual 
report to a meeting of the shareholders to 
be held on the date fixed in tile articles of 
association for the annual meeting, at 
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which meeting the shareholders may, if 
they see fit, by a vote representing a 
majori~r of the emire stock of the bank, 
remove the liquidating agent or cormnit- 
tee and appoint one or more others in 
place thereof. A special meeting of the 
shareholders may be called at any time in 
the same maimer as if the baI~k continued 
an active bank and at said meeting the 
shareholders may, by vote of the majority 
of the stock, remove the liquidating agent 
or committee. The Comptroller of the 
Currency is authorized to have an exami- 
nation made at any time into the affairs of 
the liquidating bank until the claims of all 
creditors have been satisfied, and the 
expense of making such examinations 
shall be assessed against such bank in the 
same manner as in tile case of examina- 
tions made pursuant to subchapter XV of 
chapter 3 of this title. 

§182. Notice of intent to dissolve 

Whenever a vote is taken to go 
into liquidation it shall be the duU of the 
board of directors to cause notice of this 
fact to be certified, under the seal of the 
association, by its president or cashier, to 
the Comptroller of the Currency, and 
publication thereof to be made for a pe- 
riod of two months in every" issue of a 
newspaper published in the ci~ or town 
in which the association is located, or if 
no newspaper is there published, then in 
the newspaper published nearest thereto, 
that the association is closing up its af- 
:fairs, and notil~ing its creditors to present 
their claims against tile association for 
payment. 

§191. Appointment of Receiver for a 

National Bank. 

(a) IN GENERAL.--The Comp- 
troller of the Currency may, without prior 
notice or hearings, appoint a receiver for 
any national bank (and such receiver shall 
be the Federal Deposit Insurance Covpo- 
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ration if the national bal~k is an insured 
bank (as defined in section 1813(h) of 
this title)) if the Comptroller determines, 
in the Comptroller’s discretion, that-- 

(1) 1 or more of the grounds 
specified in section 1821 (c)(5) of this title 
exist; or 

(2) the association’s board of 
directors consists of fewer than 5 mem- 
bers. 

(b) JUDICIAL REVIEW.--ffthe 
Comptroller of the Currency appoints a 
receiver under subsection (a), the national 
bank may, within 30 days thereafter, 
bring an action in the United States dis- 
trict court for the judicial district in which 
the home office of such bank is located, 
or in the United States District Court for 
fl~e District of Columbia, for an order 
requiring the Comptroller of the Currency 
to remove the receiver, and the court 
shall, upon the merits, dismiss such ac- 
tion or direct the Comptroller of the Cur- 
rency to remove the receiver. 

§192. Default in payment of circu- 
lating notes 

troller of all his acts and proceedings. 
Provided, That the Comptroller 

may, if he deems proper, deposit any of 
the money so made in a~r regular Gov- 
ermncnt depositary, or in a~ State or 
~mtional bank either of fl~e city or town in 
wtfich the insolvent bank was located, or 
of a city or town as adjacent thereto as 
practicable; ff such deposit is made he 
shall require the depositary to deposit 
United States bonds or other satisfactory 
securities with the Treasurer of the 
United States for the safekeeping and 
prompt payment of the money so depos- 
ited: Provided, That no security in the 
:form of deposit of United States bonds, or 
otherwise, shall be required in the case of 
such parts of the deposits as are insured 
under section 12B of the Federal Reserve 
Act, as amended. Such depositary shall 
pay upon such money interest at such rate 
as the Comptroller may prescribe, not 
less, however, than 2 per centum per 
annum npon the average monthly amount 
of such deposits. 

§193. Notice to present claims 

On becoming satisfied, as speci- 
fied in sections 131 and 132 of this rifle, 
that any association is in default, the 
Comptroller of the Currency may forth- 
with appoint a receiver, and require of 
him such bond and security as he deems 
proper. Such receiver, under the direc- 
tion of the Comptroller, shall take posses- 
sion of the books, records, and assets of 
every description of such association, 
collect all debts, dues, and claims belong- 
ing to it, and, upon the order of a court: of 
record of competent jurisdiction, may sell 
or compound all bad or doubtful debts, 
and, on a like order, may sell all the real 
and personal property of such association, 
on such terms as the court shall direct. 
Such receiver shallpay over all money so 
made to the Treasurer of the United 
States, subject to the order of the Comp- 
troller, and also make report to the Comp- 

The Comptroller shall, upon 
appointing a receiver, cause notice to be 
given, by advertisement in such newspa- 
pers as he may direct, for three consecu- 
tive months, calling on all persons who 
may have claims against such association 
to present the same, and to make legal 
proof thereof. 

§194. Dividends on adjusted claims; 

distribution of assets 

Fromtime to time, the comptrol- 
ler shall make a ratable dividend of the 
money so paid over to him by such re- 
ceiver on all such clailns as may have 
been proved to his satisfaction or adjudi- 
cated in a court of competent jurisdiction, 
and, as the proceeds of the assets of such 
association are paid over to him, shall 
make further dividends on all claims 



12 USC 197 197 

previously proved or adjudicated; and 
the remainder of the proceeds, if aw, 
shall be paid over to the shareholders of 
such association, or their legal representa- 
tives, in proportion to the stock by them 
respectively held. 

§197. Shareholders’ meeting; con- 

tinuance of receivership; ap- 

pointment of agent; winding 

up business; distribution of 

assets 

(a) Whenever any nationalbank- 
ing association shall have been or shall be 
placed in the hands of a receiver, as pro- 
vided in section fifty-two hm~dred and 
thirty-four [12 U.S.C. §192] and other 
sections of the Revised Statutes of the 
United States and section 1821(c) of this 
rifle, and when, as provided in section 
194 of this title, there has been paid to 
each and every creditor of such associa- 
tion whose claim or claims as such credi- 
tor shall have been proved or allowed as 
therein prescribed, the full amount of 
such claims, and all expenses of the re- 
ceivership, the Colnptroller of the Cur- 
rency or the Federal Deposit Insurance 
Corporation, where that Corporation has 
been appointed receiver of the bank, shall 
call a meering of the shareholders of the 
association by giving notice thereof for 
thirty days in a newspaper published in 
the town, city, or county where the busi- 
ness of the association was carried on, or 
if no newspaper is there published, in the 
newspaper published nearest thereto. At 
such meeting the shareholders shall deter- 
mine whether the receiver shall be contin- 
ued and shall wind up the affairs of the 
association, or whether an agent shall be 
elected for that purpose, and in so deter- 
mining the shareholders shall vote by 
ballot, in person or by proxy, each share 
of stock entifling the holder to one vote, 
and the majority of the stock in number of 
shares shall be necessaly to determine 
whether the receiver shall be continued, 

or whether an agent shall be elected. In 
case such majority shall determine that 
the receiver shall be continued, the re- 
ceiver shall thereupon proceed with the 
execution of the trust, and shall sell, 
dispose of, or otherwise collect the assets 
of the association, and shall possess all 
the powers and authority, and be subject 
to all the duties and liabilities originally 
conferred or imposed upon such receiver 
so far as they remain applicable. In case 
such meeting shall, by the vote of a ma- 
jority of the stock in number of shares, 
determine that an agent shall be elected, 
the meeting shall thereupon proceed to 
elect an agent, voting by ballot, in person 
or by proxy, each share of stock entitling 
the holder to one vote, and the person 
who shall receive votes representing at 
least a majority of stock in number of 
shares shall be declared the agent for the 
purposes hereinafter provided; andwhen 
such agent shall have executed a bond to 
the shareholders conditioned for the pay- 
merit and discharge in full or, to the ex- 
tent possible from the remaining assets of 
the associatiork of each and evel?." claim 
that may thereafter be proved and allowed 
by and before a competent court and :for 
the faithful performance of his duties, in 
the penalty fixed by the shareholders at 
such meeting, with a surety or sureties to 
be approved by the district court of the 
United States for the district where the 
business of the association was carried 
on, and shall have filed such bond in the 
office of the clerk of such court, the 
Comptroller and the receiver, or the Fed- 
eral Deposit Insurance Corporation, 
where that Corporation has been 
appointed receiver of the bank, shall 
thereupon transfer and deliver to such 
agent all the uncollected or other assets of 
the association then remaining in the 
hands or subject to the order and control 
of the Comptroller and such receiver, or 
either of them, or the Federal Deposit 
Insurance Corporation; and for this pur- 
pose the Comptroller and such receiver, 
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or the Federal Deposit Insurance Corpo- 
ration, as the case may be, are severally 
empowered and directed to execute any 
deed, assignment, transfer, or other in- 
strument in writing that may be necessary 
and proper; and upon the execution and 
delivery of such instrmnent to such agent 
the Comptroller and such receiver or the 
Federal Deposit Insurance Corporation 
shall by virtuc of this Act be discharged 
from any and all liabilities to the associa- 
tion and to each and all the creditors and 
shareholders thereof.... 

§197a. Resumption of business by 
closed bank on consent of 
depositors 

In any case in which, in the 
opinion of the Comptroller of the Cur- 
rency, it would be to the advantage of the 
depositors and unsecured creditors of any 
national banking association whose busi- 
ness has been closed, for such association 
to resume business upon "the retention by 
the association, for a reasonable period to 
be prescribedby the Comptroller, of all or 
any part of its deposits, the Comptroller is 
authorized, in his discretion, to permit the 
association to resume business if deposi- 
tors and unsecured creditors of the associ- 
ation representing at least 75 per centum 
of its total deposit and unsecured credit 
liabilities consent in writing to such re- 
tention of deposits. Nothing in this sec- 
tion shall be construed to affect in any 
manner any powers of the Comptroller 
under the provisions of law in force on 
June 16, 1933, with respect to the reorga- 
l~ization of national banking associations. 

§198. Purchase by receiver of prop- 
erty of bank; request to 
Comptroller 

Whenever the receiver of any 
national bank duly appointed by the 
Comptroller of the Currency, and who 
shall have dtfly qualified and emered 

upon the discharge of lfis trust, shall find 
it in his opinion necessaD~, in order to 
fully protect and benefit his said trust, to 
the extent of any and all equities that such 
trust may have in any property, real or 
personal, by reason of any bond, mort- 
gage, assignment, or other proper legal 
claim attaching thereto, and which said 
property is to be sold under any execu- 
tion, decree of foreclosure, or proper 
order of any court of jurisdiction, he may 
certify the facts in the case, together with 
his opinion as to the value of the property 
to be sold, and the value of the equig~ his 
said trust may have in the same, to the 
Comptroller of the Currency, together 
with a request for the right and authority 
to use and employ so much of lhe money 
of said trust as may be necessau m pur- 
chase such property at such sale. 

§199. Approval of request 

Such request, if approved by the 

Cmnptroller of the Currency, shall be, 

together with the certificate of facts in the 

case, and his reconunendation as to the 
amount of money which, in his j udgment, 

should be so used and employed, submit- 

ted to the SecretaD7 of the Treasuu, and 
if the same shall likewise be approved by 

him, the request shall be by the Comptrol- 

ler of the Currency allowed, and notice 

thereof, with copies of the request, certifi- 

cate of facts, and indorsement of approv- 

als, shall be filed with the Treasurer of 

the United States. 

§202. Definitions 

As used in this subchapter, the 
term "bank" means any national banking 
association or any other financial institu- 
tion chartered or licensed under Federal 
law and subject to the supervision of the 
Cmnptroller of the Currency, and operat- 
ing under the supel~dsion of the Comp- 
troller of the Currency; the term "volun- 
tau dissolution and liquidation" means a 
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transaction pursuant to section 181 of this 
title that involves the assumption of the 
bank’s insured deposit liabilities and the 
sale of the bank, or of control of the bank, 
as a going concern; and the term "State" 
means any State, Territory, or possession 
of the United States, and the Canal Zone. 

§203. Appointment of conservator 

(a) Appointment 
The Comptroller of the Currency 

may, without prior notice or hearings, 
appoint a conservator (which may be the 
Federal Deposit Insurance Corporation) 
to the possession and control of a bank 
whenever the Comptroller of the Cur- 
rency determines that 1 or more of the 
grounds specified in section 11(c)(5) of 
the Federal Deposit: Insurance Act: [12 
U.S.C. §1821(c)(5)1 exist. 

(b) Judicial review 
(1) In general 
Not later than 20 days after the 

initial appointment of a conservator pur- 
suant to this section, the bank may bring 
an action in the United States district 
court for the judicial district in which the 
home office of such bank is located, or in 
the United States District Court for the 
District of Columbia, for an order requir- 
ing the Comptroller to termiuate the ap- 
pointment of the conservator, and the 
court, upon the merits, shall dismiss such 
action or shall direct the Comptroller to 
terminate the appointment of such conser- 
vator. The Comptroller’s decision to 
appoint a conservator pursuant to this 
section shall be set aside only if the court 
finds that such decision was arbitrau, 
capricious, an abuse of discretion, or 
otherwise not in accordance with law. 

(2) Stay 
The conservator may request 

that any judicial action or proceeding to 
which the conservator or the bank is or 
may become a pa~ be stayed for a pe- 
riod of up to 45 days after the appoint- 
ment of the conservator. Upon petition, 

the court shall grant such stay as to all 
parties. 

(3) Actions and orders 
Except as otherwise provided in 

this subsection, no court may take any 
action regarding the removal of a conser- 
vator, or restrain, or affect the exercise of 
powers or functions of a conservator. A 
court, upon application by the Comptrol- 
ler, shall have jurisdiction to enforce an 
order of the Comptroller relating to-- 

(A) the conservatorship and the 
bank in conservatorship, or 

03) restraining or affecting the 
exercise of powers or functions of a con- 
servator. 

(c) Additional grounds :for ap- 
pointment 

In addition to the foregoing 
provisions, the Comptroller may appoint 
a conservator for a bank if-- 

(1) the bank, by an affirmative 
vote of a majority of its board of directors 
or by" an affirmative vote of a majofi~" of 
its shareholders, consents to such 
appointment, or 

(2) the Federal Deposit Insur- 
ance Corporation terminates the bank’s 
status as an insured bank. 
The appointment of a conservator pursu- 
ant to this subsection shall not be subject 
to review. 

(d) Exclusive authority 
The Comptroller shall have 

exclnsive power and jurisdiction to ap- 
point a conservator for abank. Whenever 
the Comptroller appoints a conservator 
for any bank, the Comptroller may ap- 
point the Federal Deposit Insurance Cor- 
poration conservator for such bank. The 
Federal Deposit Insurance Corporation, 
as such conservator, shall have all the 
powers granted under the Federal Deposit 
Insurance Act [12 U.S.C. § 1811 et seq.], 
and (when not inconsistent therewith) any 
other rights, powers, and privileges pos- 
sessed by conservators of banks under 
this Act and a~\v other provision of law. 
The Comptroller may also appoint an- 
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other person as conservator, who shall be 
subject to the provisions of this Act. 

(e) Replacement of conservator 
The Comptroller may, without 

notice or hearing, replace a conservator 
with another conservator. Such replace- 
ment shall not affect the bank’s right 
under subsection (b) of this section to 
obtain judicial review of the Comptrol- 
ler’s original decision to appoint a conser- 
vator. 

§205. Termination of conservator- 
ship 

(a) General rule 
At aw time the Comptroller 

becomes satisfied that it may safely be 
done and that it would be in the public 
interest, the Comptroller (with the agree- 
merit of the Board of Directors of the 
Federal Deposit Insurance Corporation 
when the Corporation has been appointed 
conservator) may-- 

(1) terminate the conservatorship 
and permit the involved bank to resume 
the transaction of its business subject to 
such terms, conditions, and limitations as 
the Comptroller may prescribe; or 

(2) terminate the conservatorship 
upon a sale, merger, consolidation, pur- 
chase and assumption, change in control, 
or volunta~7 dissolution and liquidation 
of the involved bal~k. 

(b) Other grounds for termina- 
tion 

The Comptroller also may termi- 
nate the conservatorship upon "the ap- 
pointment of a receiver pursnant to sec- 
tion 191 of this title .... 

§206. Conse~wator; powers and du- 

ties 

(a) General powers 
A conservator shall have all the 

powers of the shareholders, directors, and 
officers of the bank and may operate the 
bank in its own name unless the Comp- 

troller in the order of appoint~nent limits 
the conservator’s authoriU. 

(b) Subject to rules of Comptrol- 
ler 

The conservator shall be subject 
to such rules, regulations, and orders as 
the Comptroller from time to time deems 
appropriate; and, except as ofllerwise 
specifically provided in such rules, regu- 
lations, or orders or in section 209 of this 
title, shall have the same rights and privi- 
leges and be subject to the same duties, 
restrictions, penalties, conditions, and 
limitations as apply to directors, officers, 
or e~nployees of a national bm~k. 

(c) Payment of depositors and 
creditors 

The Comptroller may require the 
conservator to set aside and make avail- 
able for withdrawal by depositors and 
payment to other creditors such amounts 
as in the opinion of the Comptroller may 
safely be used for that purpose. All de- 
positors and creditors who are similarly 
situated shall be treated in the same nkan- 
ner. 

(d) Compensation of conservator 
and employees 

The conservator and profes- 
sional employees appointed to represent 
or assist the conservator shall not be paid 
amounts greater than are payable to em- 
ployees of the Federal Govermnent for 
similar services, except that the Comp- 
troller of the Currency may authorize 
payment at higher rates (but not in excess 
of rates prevailing in the private sector), 
if the Comptroller detelTnines that paying 
such higher rates is necessary, in order to 
recruit and retain competent personnel.. 

§214. Definitions 

(a) As used in this subclkapter 
and section 321 of this title the term 
"State bank" means al\y bank, banking 
association, trust company, savings bank 
(other than a mutual savings bank), or 



12 USC 214a 201 

other banking institution which is en- 
gaged in the business of receiving depos- 
its and which is incorporated under the 
laws of any State, any Territou of the 
United States, Puerto Rico, or the Virgin 
Islands, or which is operating under the 
Code of Law for’the District of Columbia. 

(b) For purposes of merger or 
consolidation under lhis subchapter and 
section 321 of this tflle the term "national 
banking association" means one or more 
national bm~king associations, and the 
term "State bm~k" means one or more 
State banks. 

§214a. Procedure for conversion, 
merger, or consolidation; vote 
of stockholders 

A national banking association 
nmy, by vote of the holders of at least 
two-thirds of each class of its capital 
stock, convert into, or merge or consoli- 
date with, a State bank in the same State 
in which the national banking association 
is located, under a Slate charter .... 

(b) Rights of dissenting stock- 
holders 

A shareholder of a national 
banking association who votes against the 
conversion, merger, or consolidation, or 
who has given notice in writing to the 
bank at or prior to such meeting that he 
dissents from the plan, shall be entitled to 
receive in cash the value of the shares 
held by him, if and when the conversion, 
merger, or consolidation is consummated, 
upon written request made to the resulting 
State bank at aw time before thirty dws 
after the date of consununation of such 
conversion, merger, or consolidation, 
accompanied by the surrender of his 
stock certificates. The value of such 
shares shall be determined as of the date 
on which the shareholders’ meeting was 
held authorizing the conversion, merger, 
or consolidation, by a committee of lhree 
persons, one to be selecled by majority 
vote of the dissenting shareholders enti- 

tied to receive the value of their shares, 
one by the directors of the resulting State 
bank, and the tlfird by the two so chosen. 
The valuation agreed uponby aw two of 
three appraisers thus chosen shall govern; 
but, if the value so fixed shall not be 
satisfactou to any dissenting shareholder 
who has requested payment as provided 
herein, such shareholder may within five 
days "after being notified of the appraised 
value of his shares appeal to the Comp- 
troller of the Currency, who shall cause a 
reappraisal to be made, which shall be 
final and binding as to the value of the 
shares of the appellant, if, within ninety 
days from the date of consummation of 
the conversion, merger, or consolidation, 
for any reason one or more of the apprais- 
ers is not selected as herein provided, or 
the appraisers fail to determine the value 
of such shares, the Comptroller shall 
upon written request of aw interested 
party, cause an appraisal to be made, 
which shall be final and binding on all 
parties. The expenses of the Comptroller 
in making the reappraisal, or the appraisal 
as the case may be, shall be paid by the 
resulting State bank. The plan of conver- 
sion, merger, or consolidation shall pro- 
vide the manner of disposing of the 
shares of the resulting State bank not 
taken by the dissenting shareholders of 
the national banking association .... 

§214c. Conversions in contravention 
of State law 

No cmwersion of a national 
banking association into a State bank or 
its merger or consolidation with a State 
bank shall take place under this subchap- 
ter and section 321 of this title in contra- 
vention of the law of the State in which 
the national banking association is lo- 
cated; and no such conversion, merger, 
or consolidation shall take place under 
said sections unless under the law of the 
State in which such national banking 
association is located State banks may 
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without approval by any State authority 
convert into and merge or consolidate 
with national banking associations under 
limitations or conditions no more restric- 
tive than those contained in section 214a 
of this title with respect to the conversion 
of a national bank into, or merger or 
consolidation of a national bank with, a 
State bank under State charter. 

§215. Consolidation of banks within 

the same State 

(a) In general 
Any national bank or any bank 

incorporated under the laws of any State 
may, with the approval of the Comptrol- 
ler, be consolidated with one or more 
national banking associations located in 
the same State under the charter of a 
national banking association on such 
terms and conditions as may be lawfully 
agreed upon by a majority of the board of 
directors of each association or bank 
proposing to consolidate, and be ratified 
and confirmed by fl~e affirmative vote of 
the shareholders of each such association 
or bank owning at least lwo-ttfirds of its 
capital stock outstanding, or by a greater 
proportion of such capital stock in the 
case of such State bank if the laws of the 
State where it is organized so require, at 
a meeting to be held on the call of the 
directors after publishing notice of the 
time, place, and object of the meeting for 
four consecutive weeks in a newspaper of 
general circulation published in the place 
where "the association or bank is located, 
or, if there is no such newspaper, then in 
the paper of general circulation published 
nearest thereto, and after sending such 
notice to each shareholder of record by 
certified or registered mail at least ten 
days prior to the meeting, except to those 
shareholders who specifically waive 
notice, but any additional notice shall be 
given to the shareholders of such State 
bank which may be required by the laws 
of the State where it is organized. Publi- 

cation of notice may be waived, in cases 
where the Comptroller determines that an 
e~nergency exists justifying such waiver, 
by unanilnous action of the shareholders 
of the association or State bank. 

(b) Liability of consolidated 
association; capital stock; dissenting 
shareholders 

The consolidated association 
shall be liable for all liabilities of the 
respective consolidating banks or associa- 
tions. The capital stock of such consoli- 
dated association shall not be less than 
that required under existing law for the 
organization of a national bank in the 
place in which it is located: Provided, 
That if such consolidation shall be voted 
:for at such meetings by the necessary. 
majorities of "the shareholders of each 
association and State bank proposing to 
consolidate, and thereafter the consolida- 
tion shall be approved by the Comptrol- 
ler, any shareholder of any of the associa- 
tions or State banks so consolidated who 
has voted against such consolidation at 
the ~neeting of the association or bank of 
which he is a stockholder, or who has 
given notice in writing at or prior to such 
meeting to the presiding ofricer that he 
dissents from the plan of consolidation, 
shall be entitled to receive the value of 
the shares so held by him when such 
consolidation is approved by the Comp- 
troller upon written request made to the 
consolidated association at any time 
before thirty days after the date of con- 
summation of the consolidation, accom- 
panied by the surrender of his stock cer- 
tificates. 

(c) Valuation of shares 
The value of the shares of any 

dissenting shareholder shall be ascer- 
tained, as of the effective date of the 
consolidation, by an appraisal made by a 
conmaittee of three persons, composed of 
(1) one selected by the vote of the holders 
of the majority of the stock, the owners of 
which are entitled to payment in cash; 
(2) one selected by the directors of the 
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consolidated banking association; and (3) 
one selected by the two so selected. The 
valuation agreed upon by any two of the 
three appraisers shall govern, ffthe value 
so fixed shall not be satisfactory to any 
dissenting shareholder who has requested 
payment, that shareholder may, within 
five days after being notified of the ap- 
praised value of his shares, appeal to the 
Comptroller, who shall cause a reap- 
praisal to be made which shall be final 
and binding as to the value of the shares 
of the appellant. 

(d) Appraisal by Comptroller; 
expenses of consolidated association; 
sale and resale of shares; State appraisal 
and consolidation law 

If, within ninety days from the 
date of consummation of the consolida- 
tion, for an), reason one or more of fl~e 
appraisers is not: selected as herein pro- 
vided, or the appraisers fail to determine 
the value of such shares, the Comptroller 
shall upon written request of any inter- 
ested party cause an appraisal to be made 
which shall be final and binding on all 
parties. The expenses of the Comptroller 
in making the reappraisal or the appraisal, 
as the case may be, shall be paid by the 
consolidated banking association. The 
value of the shares ascertained shall be 
promptly paid to the dissenting share- 
holders by the consolidated banking 
association. Within thirty days "after 
payment has been made to all dissenting 
shareholders as provided for in this sec- 
tion the shares of stock of the consoli- 
dated banking association which would 
have been delivered to such dissenting 
shareholders had they not requested pay- 
ment shall be sold by the consolidated 
banking association at an advertised 
public auction, unless some other method 
of sale is approved by the Comptroller, 
and the consolidated banking association 
shall have the right to purchase any of 
such shares at such public auction, if it is 
the highest bidder therefor, for the pur- 
pose of reselling such shares within thirty 

days thereafter to such person or persons 
and at such price not less than par as its 
board of directors by resolution may 
determine. If the shares arc sold at public 
auction at a price greater than the amotmt 
paid to the dissenting shareholders the 
excess in such sale price shall be paid to 
such shareholders. The appraisal of such 
shares of stock in any State bank shall be 
determined in the maimer prescribed by 
the law of the State in such cases, rather 
than as provided in this section, if snch 
provision is made in the State law; and 
no such consolidation shall be in contra- 
vention of the law of the State under 
which such bank is incorporated .... 

(l) Removal as fiduciary; dis- 
cfimination 

Where any consolidating bank 
or banldng association, at the time of the 
consolidation, was acting under appoint- 
ment of any court as trustee, executor, 
administrator, registrar of stocks and 
bonds, guardian of estates, assignee, 
receiver, or committee of estates of luna- 
tics, or in any other fiduciary capacity, 
the consolidated national banking associ- 
ation shall be subject to removal by a 
court of competent jurisdiction in fl~e 
same manner and to tile same extent as 
was such consolidating bank or banking 
association prior to the consolidation. 
Nothing contained in this section shall be 
considered to impair in any manner the 
figN of any court to remove the consoli- 
dated national banking association and to 
appoint in lieu thereof a substitute trustee, 
executor, or other fiduciary, except that 
such fight shall not be exercised in such a 
maimer as to discriminate against national 
banking associations, nor shall any con- 
solidated national banking association be 
removed solely because of the fact that it 
is a national banking association. 

(g) Issuance of stock by consoli- 
dated association; preemptive rights 

Stock of the consolidated na- 
tional banking association may be issued 
as provided by the terms of the consolida- 
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lion agreement, free from a~7 preemptive 
rights of the shareholders of the respec- 
tive consolidating banks. 

§215a. Merger of national banks or 
State banks into national 
banks 

(a) Approval of Comptroller, 
board and shareholders; merger agree- 
ment; notice; capital stock; liability of 
receiving association 

One or more national banking 
associations or one or more State banks, 
with the approval of fl~e Comptroller, 
under an agreement not: inconsistent with 
tiffs subchapter, may merge into a na- 
tional banking association located within 
the same State, under the charter of the 
receiving association .... 

(b) Dissenting shareholders 
ff a merger shall be voted for at 

the called meetings by the necessa~~ 
majorities of the shareholders of each 
association or State bank participating in 
the plan of merger, and thereafter the 
merger shall be approved by the Comp- 
troller, aw slrareholder ofaw association 
or State bank to be merged into the re- 
ceiving association who has voted against 
such merger at the meeting of the associa- 
tion or bank of which he is a stockholder, 
or has given notice in writing at or prior 
to such meeting to the presiding officer 
that he dissents from the plan of merger, 
shall be entitled to receive the value of 
the shares so held by him when such 
merger shall be approved by the Comp- 
troller upon written request made to the 
receiving association at aw time before 
thirty days after the date of consununa- 
lion of the merger, accompanied by the 
surrender of his stock certificates. 

(c) Valuation of shares 
The value of the shares of any 

dissenting shareholder shall be ascer- 
tained, as of fl~e effective dale of the 
merger, by an appraisal made by a com- 
mittee of three persons, composed of (1) 

one selected by the vote of the holders of 
the majority of the stock, the owners of 
which are entitled to payment in cash; (2) 
one selected by the directors of the re- 
ceiving association; and (3) one selected 
by the two so selected. The valuation 
agreed upon by any two of the three 
appraisers shall govern. If the value so 
fixed shall not be satisfacto13’ to any 
dissenting slrareholder who has requested 
payment, that shareholder may, within 
five days after being notified of the ap- 
praised value of his shares, appeal to the 
Comptroller, who shall cause a reap- 
praisal to be made which shall be final 
and binding as to the value of the shares 
of fl~e appellant. 

(d) Application to shareholders 
of merging associations: appraisal by 
Comptroller; expenses of receiving asso- 
ciation; sale and resale of shares; State 
appraisal and merger law 

If, within ninety, days from the 
date of consummation of the merger, for 
aw reason one or more of the appraisers 
is not selected as herein provided, or the 
appraisers fail to detern~ne the value of 
such shares, the Comptroller shall upon 
written request of any interested party 
cause an appraisal to be made which shall 
be final and binding on all parties. The 
expenses of the Comptroller in making 
the reappraisal or the appraisal, as the 
case may be, shall be paid by the receiv- 
ing association. The value of the shares 
ascertained shall be promptly paid to the 
dissenting shareholders by the receiving 
association. The shares of stock of the 
receiving association which would have 
been delivered to such dissenting share- 
holders had they not requested payment 
shall be sold by the receiving association 
at an advertised public auctiork and the 
receiving association shall have the right 
to purchase aw of such shares at such 
public auction, if it is the highest bidder 
therefor, for the purpose of reselling such 
shares within thim." days thereafter to 
such person or persons and at such price 
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not less than par as its board of directors 
by resolution may determine, ff the 
shares are sold at public auction at a price 
greater than the alnount paid to the dis- 
senting shareholders, the excess in such 
sale price shall be paid to such dissenting 
shareholders. The appraisal of such 
shares of stock in a~ State bank shall be 
determined in the manner prescribed by 
the law of the State in such cases, rather 
than as provided in this section, if such 
provision is made in the Slate law; and 
no such merger shall be in contravention 
of the law of the Slate under which such 
bank is incorporated. The provisions of 
this subsection shall apply only to share- 
holders of (and stock owned by them in) 
a bank or association being merged into 
the receiving association .... 

(l) Removal as fiduciary; dis- 
crimination 

Where any merging bank or 
banking association, at the time of the 
merger, was acting under appointment of 

aw court as trustee, executor, administra- 
tor, registrar of stocks and bonds, guard- 
ian of estates, assignee, receiver, or com- 
mittee of estates of lunatics, or in any 
other fiduciary capacity, the receiving 
association shall be subject to removal by 
a court of competent jurisdiction in the 
same manner and to the same extent as 
was such merging bank or banking asso- 
ciation prior to the merger. Nothing 
contained in this section shall be consid- 
ered to impair in aw manner the right of 
aw court to remove the receiving associ- 
ation and to appoint in lieu thereof a 
substitute trustee, executor, or other fidu- 
ciary, except that such right shall not be 
exercised in such a n~anner as to discrinfi- 
nate against national ba~king associa- 
tions, nor shall any receiving association 
be removed solely because of the fact that 
it is a national banking association. 

(g) Issuance of stock by receiv- 
ing association; preemptive rights 

Stock of the receiving associa- 
tion may be issued as provided by the 

terms of the merger agreement, free from 

aw preemptive rights of the shareholders 
of the respective merging banks. 

§215a-1. Interstate consolida- 
tions and mergers 

(a) In general 

A national bank may engage in 
a consolidation or merger under this 
subchapter with an out-of-State bank if 
the consolidation or merger is approved 
pursuant to section 183 lu of this rifle. 

(b) Scope of application 
Subsection (a) of this section 

shall not apply with respect to any con- 
solidation or mergerbefore June 1, 1997, 
unless the home Slate of each bal~k in- 
volved in the transaction has in effect a 
law described in section 183 lu(a)(3) of 
this title. 

(c) Definitions 
The terms "home Slate" and 

"out-of-State bank" have the same mean- 
ing as in section 183 lu(l) of this title. 

§215a-2. Expedited Proced- 

ures for Certain Re- 

organizations 

(a) In General.--A national bank 
may, with fl~e approval of the Comptrol- 
ler, pursuant to rules and regulations 
promulgated by the Comptroller, and 
upon the affirmative vote of the share- 
holders of such bank owning at least two- 
thirds of its capital stock outstanding, 
reorganize so as to become a subsidiary 
of a bank holding company" or of a com- 
pany that will, upon consmnmation of 
such reorganlzarion, become a ba~k hold- 
ing company. 

(b) Reorganization Plan.--A 
reorganization authorized under subsec- 
tion (a) shall be carried out in accordance 
with a reorganization plan that-- 

(1) specifies the manner in 
which the reorganization shall be carried 
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out; 
(2) is approved by a majority of 

the entire board of directors of the na- 
tional bank; 

(3) specifies-- 
(A) the amount of cash or securi- 

ties of the bank holding company, or 
both, or other consideration to be paid to 
the shareholders of the reorgahizing bank 
in exchange for their shares of stock of 
the bank; 

03) the date as of which the 
rights of each shareholder to participate 
in such exclrange will be determined; and 

(C) the manner in which the 
exchange will be carried out; and 

(4) is submitted to the sharehold- 
ers of the reorgahizing bank at a meeting 
to be held on the call of the directors in 
accordance with the procedures 
prescribed in connection with a merger of 
a national bank under section 3 [§ 214a]. 

(c) Rights of Dissenting 
Shareholders.--If, pursuant to this section, 
a reorganization plan has been approved 
by the shareholders and the Comptroller, 
any shareholder of the bank who has 
voted against the reorganization at the 
meeting referred to in subsection (b)(4), 
or has given notice in writing at or prior 
to that meeting to the presiding officer 
that the shareholder dissents from the 
reorganization plan, shall be entitled to 
receive the value of his or her shares, as 
provided by section 3 for the merger of a 
national bank. 

(d) Effect of Reorganization.-- 
The corporate existence of a national 
bank that reorganizes in accordance with 
this section shall not be deelned to have 
been affected in aw way by reason of 
such reorganization. 

(e) Approval under "the Bank 
Holding Company Act.--This section 
does not affect in any way the applicabil- 
ity of the Bank Holding Company Act of 
1956 to a transaction described in subsec- 
tion (a). 

§215a-3. Mergers and Consoli- 
dations with Subsid- 
iaries and Nonbank 
Affiliates 

(a) In General.--Upon the ap- 
proval of the Comptroller, a national bank 
nmy merge with one or more of its 
nonbank subsidiaries or affiliates. 

(b) Scope.--Nothing in this sec- 
tion shall be construed-- 

(1) to affect the applicability of 
section 18(c) of the Federal Deposit In- 
surance Act [§ 1828(c)]; or 

(2) to grant a national bank any 
power or authority that is not permissible 
for a national bank under other applicable 
provisions of law. 

(c) Regulations.--The Comptrol- 
ler shall promulgate regulations to imple- 
ment this section. 

§215b. Definitions 

As used in this subchapter, the 
term-- 

(1) "State bank" means any 
bank, banking associatiork trust company’, 
savings bank (other than a mutual savings 
bank), or other banking institution which 
is engaged in the bnsiness of receiving 
deposits and which is incorporated under 
the laws ofaw State, or which is operat- 
ing under the Code of Law for the Dis- 
trict of Columbia; 

(2) "State" means the several 
States and Territories, the Common- 
wealth of Puerto Rico, the Virgin Islands, 
and the District of Columbia; 

(3) "Comptroller" means the 
Comptroller of the Currency; and 

(4) "Receiving association" 
means the national banking association 
into which one or more national banking 
associations or one or more State banks, 
located within the same State, merge. 
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§215c. Mergers, consolidations, and 

other acquisitions author~ed 

(a) In general 
Subject: to sections 1815(d)(3) 

and 1828(c) of this title and all othcr 
applicable laws, aW national bank may 
acquire or be acquired by any insured 
depository institution. 

(b) Expedited approval of acqui- 
sitions 

(1) In general 
Any application by a national 

bank to acquire or be acquired by another 
insured depository institution which is 
required to be filed with the Comptroller 
of the Currency under any applicable law 
or regulation shall be approved or disap- 
proved in writing by the agency before 
the end of the 60-day period beginning on 
the date such application is filed with the 
agency. 

(2) Extensions of period 
The period for approval or dis- 

approval referred to in paragraph (1) may 
be extended lbr an additional 30-day 
period ifthc Comptroller of the Currency 

determines that-- 

(A) an applicant has not fur- 

nished all of the i~fformation required to 

be submitted; or 
(B) in the Comptroller’s judg- 

ment, any material information submitted 

is substantially inaccurate or incomplete. 

(c) Rule of construction 
No provision of this section shall 

be construed as authorizing a national 

bank or a subsidiary of a national bank to 

engage in any activity not oti~envise 

authorized under this chapter or any other 

law governing the powers of national 

banks. 

(d) Acquire defined 

For purposes of this section, the 

term "acquire" means to acquirc, dircctly 

or indirectly, ownership or control throu- 

gh a merger or consolidation or an acqui- 

sition of assets or assumption of liabili- 

ties, provided that following such merger, 

consolidation, or acquisitiork an acquiring 

insured depositoly institution may not 

own the shares of the acquired insured 

depository institution. 

CHAPTER 3--FEDERAL 

§221. Definitions 

Wherever the word "bank" is 
used in this chapter, the word shall be 
held to include State bank, banking asso- 
ciation, and trust compaw, except where 
national banks or Federal reserve banks 
are specifically referred to. 

The terms "national bank" and 
"national banking association" used in 
this chapter shall be held to be synony- 
mous and interchangeable. The term 
"member bank" shall be held to mean any 
national bank, State bank, or bank or "trust 
compa~ which has become a mcmber of 
one of the Federal reserve banks. The 
terra "board" shall be held to mean Board 
of Governors of the Federal Reserve 

RESERVE SYSTEM 

System; ti~e term "district" shall be held 
to mean Federal reserve district; ti~e term 
"reserve bank" shall be held to ~nean 
Federal rcserve bank; thc terns"the conti- 
nental United States" means thc States of 
the United States and ti~e District: of Co- 
lumbia. For purposes of this Act, a State 
bank includes aw bank which is operat- 
ing under the Code of Law for the Dis- 
trict of Columbia .... 

§221a. Additional definitions 

As used in tiffs chapter-- 
(a) The terms "banks", "national 

bank", "national banking association", 
"member bank", "board", "district", and 
"resel~’e bank" shall have the meanings 
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assigned to them in section 221 of this 
title. 

(b) Except where otherwise 
specifically provided, the terin "affiliate" 
shall inclnde any corporation, business 
trust, association, or other sirailar organi- 
zation-- 

(1) Of which a member bank, 
directly or indirectly, owns or controls 
either a majorit-y of the voting shares or 
more than 50 per centam of the number 
of shares voted for the election of its 
directors, trustees, or other persons exer- 
cising similar functions at the preceding 
election, or controls in any manner the 
election of a majority of its directors, 
trustees, or other persons exercising sirai- 
lar ftmcrions; or 

(2) Of which control is held, 
directly or indirccfly, through stock own- 
ership or in any other manner, by the 
shareholders of a member bank who own 
or control either a majori~7 of the shares 
of such bank or more than 50 per centum 
of the number of shares voted for the 
election of directors of such bank at the 
preceding election, or by trustees for the 
benefit of the shareholders of any snch 
bank; or 

(3) Of which a majority of its 
directors, trustees, or other persons exer- 
cising similar funcrions are directors of 
any one member bank; or 

(4) Which owns or controls, 
directly or indirectly, either a nmjority of 
the shares of capital stock of a member 
bank or more than 50 per centum of the 
number of shares voted for the election of 
directors of a lnember bank at the preced- 
ing election, or controls in m\V maimer 
the election of a majority of the directors 
of a member bank, or for the benefit of 
whose shareholders or members all or 
substanrially all the capital stock of a 
member bank is held by trustees. 

§222. Federal reserve districts; 
membership of national banks 

¯.. Every national bank in any 
State shall, upon co~nnaencing business or 
within ninety day’s after admission into 
the Union of the State in which it is lo- 
catod, become a member bank of the 
Federal Reserve System by subscribing 
and paying :for stock in the Federal Re- 
sel~re ba~k of its district in accordance 
with the provisions of this chapter and 
shall thereupon be an insured bank under 
the Federal Deposit Insurance Act [12 
U. S.C. § 1811 et seq.], and failure to do so 
shall subject such bank to the penalP:~ 
provided by section 501a of this rifle¯ 

§248. Enumerated powers 

The Board of Governors of the 
Federal Resei~e System shall be autho- 
rized and empowered: 

(a) Examination of accounts and 
affairs of banks; publication of weekly 
statements; reports of liabilities and 
assets of depository institutions; covered 
institutions 

(1) To examine at its discretion 
the accounts, books, and affairs of each 
Federal reserve bank and of each member 
bank and to require such statements and 
reports as it may deem necessary .... 

(2) To require any depository 
institution specified in this paragraph to 
make, at snch inter~als as the Board raay 
prescribe, such reports of its liabilities 
and assets as the Board may determine to 
be necessary or desirable to enable the 
Board to discharge its responsibility to 
monitor and control monetary and credit 
aggregates. Such reports shall be raade 
(A) directly to the Board in the case of 
member banks and in the case of other 
depository institutions whose reserve 
requirements under sections 461, 463, 
464, 465, and 466 of this title exceed 
zero, and (B) for all other reports to the 
Board through the (i) Federal Deposit 
Insurance Corporation in the case of 
insured State noumember banks, savings 
banks, and mutual savings banks, (ii) 
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National Credit Union Administration 
Board in the case of insured credit un- 
ions, (iii) the Director of the Office of 
Thrift Supervision in the case of any 
savings association which is an insured 
deposito~ institution (as defined in sec- 
tion 1813 of this title) or which is a mem- 
ber as defined in section 1422 of this title, 
and (iv) such State officer or agency as 
the Board may designate in the case of 
any other type of bank, savings and loan 
association, or credit union. The Board 
shall endeavor to avoid the imposition of 
uunecessary burdens on reporting institu- 
tions and the duplication of other report- 
ing requirements. Except as otherwise 
required by law, any data provided to any 
department, agency, or instrumentality of 
the United States pursuant to other report- 
ing requirements shall be made available 
to the Board. The Board may classil), 
depositor; institutions for the purposes of 
this paragraph and may impose different 
requirements on each such class .... 

(n) Board’s authority to examine 
deposito~ institutions and affiliates 

To examine, at the Board’s dis- 
cretion, any depositm3~ institution, and 
any affiliate of such deposito~ institu- 
tion, in cmmecfion with any advance to, 
an5’ discount of any instrtm~ent for. or any 
request for any such advance or discount 
by, such depository institution under tiffs 
chapter. 

(o) Authority to appoint conser- 
vator or receiver 

The Board raay appoint the 
Federal Deposit Insurance Corporation as 
conservator or receiver for a State mem- 
ber bank under section 1821 (c)(9) of this 
tire .... 

§250. Independence of financial reg- 
ulatory agencies 

No officer or agency of the 
United States shall have any authority to 
require the Securities and Exchange 
Commission, the Board of Governors of 

the Federal Reserve System, the Federal 
Deposit Insurance Corporation, the 
Cmnptroller of the Currency, the Director 
of the Office of Tln-ift Supervision, the 
Director of the Federal Housing Finance 
Agency, or the National Credit Union 
Administration to submit legislative rec- 
ommendations, or tcstimow, or com- 
ments on legislation, to any officer or 
agency of the United States for approval, 
comments, or review, prior to the submis- 
sion of such reco~mnendations, testimony, 
or conwnents to the Congress if such 
reconwnendations, testi~nony, or com- 
ments to the Congress include a statement 
indicating that the views expressed there- 
in are those of the agency submitting 
them and do not necessarily represent the 
views of the President. 

§ 321. Application for membership 

Any bank incorporated by spe- 
cial law of any State, operating under the 
Code of Law for the District of Columbia, 
or organized under the general laws of 
any State or of the United States... de- 
siring to become a member of the Federal 
Reserve System, may make application to 
the Board of Governors of the Federal 
Reserve Systenk under such rules and 
regulations as it may prescribe, for the 
rigN to subscribe to the stock of the Fed- 
eral Reserve bank organized within the 
district in which the applying bank is 
located. Such application shall be for the 
same amount of stock that the applying 
bank would be required to subscribe to as 
a national bank. For the purposes of 
membership of any such bank the terms 
"capital" and "capital stock" shall include 
the amount of outstanding capital notes 
and debentures legally issued by the 
applying bank and purchased by the 
Reconstruction Finance Corporation. The 
Board of Governors of the Federal Re- 
serve System, subject to the provisions of 
this chapter and to such conditions as it 
may prescribe pursuant thereto may per- 
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nfft the applying bank to become a stock- 
holder of such Federal Reserve bank. 

Upon the conversion of a na- 
tional bank into a State bank, or the lner- 
ger or consolidation of a national bank 
with a State bank which is not a member 
of the Federal Reserve System, "the result- 
ing or continuing State bank may be 
adnfitted to membership in tile Federal 
Reserve System by thc Board of Gover- 
nors of the Federal Reserve System in 
accordance with the provisions of tiffs 
sectio~ but, otherwise, the Federal Re- 
serve bank stock owned by the national 
bank shall be canceled and paid for .... 
Upon the merger or consolidation of a 
national bank with a State member bank 
lmder a State charter, the membership of 
tile Statc bank in the Federal Reserve 
System shall continue .... 

§324. Laws applicable on becoming 

members 

All banks a&nitted to member- 
ship under authoriU of this section shall 
be required to comply with tile reserve 
and capital requirements of this chapter, 
to confornl to those provisions of law 
imposed on national banks which prohibit 
such banks from lending on or purchasing 
their own stock and which relate to the 
withdrawal or impairment of their capital 
stock, and to conform to the provisions of 
sections 56 and 60(b) of this title with 
respect to the payment of dividends .... 

§325. Examinations 

As a condition of membership 
such banks shall likewise be subject to 
examinations made by direction of the 
Board of Governors of the Federal Re- 
serve System or of the Federal reserve 
bank by exanffners selected or approved 
by the Board of Governors of the Federal 
Reserve System. 

§371. Real estate loans 

(a) Authorization to nmke real 
estate loans; orders, rules, and regula- 
tions of Comptroller of the Currency 

AW national banking associa- 
tion may make, arrange, purchase or sell 
loans or extensions of credit secured by 
liens on interests in real estate, subject to 
section 1828(o) of this title and such 
restrictions and requirements as the 
Comptroller of the Currency may pre- 
scribe by regulation or order .... 

§371a. Payment of interest on de- 

mand deposits 

No member bank shall, dircctly 
or indirectly, by any device whatsoever, 

pay aw interest on any deposit which is 

payable on demand: Provided, That 

nothing herein contained shall be con- 

strued as prohibiting the payment of 

interest in accordance with the terms of 

aw certificate of deposit or other contract 
entered into in good faith which is in 

force on the date on which the bank be- 

comes subject to tile provisions of this 

section; butno such certificate of deposit 

or other contract shall be renewed or 

extended unless it shall be modified to 

conforn~ to this section, and every mem- 

ber bank shall take such action as may be 

necessau~ to conform to tiffs section as 
soon as possible consistently with its 

contractual obligations: Provided further, 

That this section shall not apply to any 

deposit of such bank which is payable 

only at an office tllereof located outside 

of tile States of the United States and the 

District: of Columbia: Provided :further, 

That until the expiration of two years 

after August 23, 1935, tiffs section shall 

not apply (1) to aw deposit made by a 

savings bank as defined in section 12B of 

this Act, as amended, or by a mutual 

savings bank, or (2) to any deposit of 

public funds made by or on behalf of any 

State, county, school district, or other 

subdivision or municipality, or to any 

deposit of trust funds if "the payment of 
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interest with respect to such deposit of 
public funds or of trust funds is required 
by State law. So much of existing law as 
requires the payment of interest with 
respect to a~r rinds deposited by the 
United States, by m\V Territory, District, 
or possession thereof, or by any public 
instrumentality, agency, or officer of the 
foregoing, as is inconsistent with the 
provisions of this section is repealed. 
Nntwithstanding a~7 other provision of 
this section, a member bank nray permit 
withdrawals to be made automatically 
from a savings deposit that consists only 
of funds in which the entire beneficial 
interest is held by one or more individnals 
through payment to the bank itself or 
through transfer of credit 1o a demand 
deposit or other account pursuant to writ- 
ten authorization from the depositor to 
make such payments or transfers in con- 
nection with checks or drafts drawn upon 
the bank, pursuant to terms and condi- 
tions prescribed by the Board. 

§371b-2. Interbank liabilities 

(a) Purpose 
The purpose of this section is to 

limit the risks that "the :failure of a large 
depository institution (whether or not that 
institution is an insured depository insti- 
tution) would pose to insured depository 
institutions. 

(b) Aggregate limits on insured 
depository institutions’ exposure to other 
depository institutions 

The Board shall, by regulation 
or order, prescribe standards that have the 
effect of limiting the risks posed by an 
insured depository institution’s exposure 
to any other depository, institution. 

(c) Exposure defined 
(1) In general 
For purposes of subsection (b) of 

this section, an insured depository institu- 
tion’s "exposure" to another depository 
institution means-- 

(A) all extensions of credit to the 

other depository institution, regardless of 

name or description, including-- 

(i) all deposits at the other de- 

positoD~ institution; 

(ii) all purchases of securities or 

other assets from the other depositor), 

institution subject to an agreement to 

repurchase; and 

(iii) all guarantees, acceptances, 

or letters of credit (including endorse- 

ments or standby letters of credit) on 

behalf of the other depository institution; 

(13) all purchases of or invest- 

ments in securities issued by the other 

depositor)~ institution; 

(C) all securities issued by the 

other depository institution accepted as 

collateral lbr an extension of credit to any 

person; and 

(D) all similar transactions that 
the Board by regulation determines to be 

exposure for purposes of this section. 

(2) Exemptions 

The Board may, at its discretion, 

by regulation or order, exempt transac- 

tions from the definition of "exposure" if 

it finds the exemptions to be in the public 

interest and consistent with the purpose 

of this section. 

(3) Attribution rule 
For purposes of this section, any 

transaction by an insured depository 

institution with any person is a transac- 

tion with another depositoly institution to 

the extent that the proceeds of the trans- 

action are used for the benefit of, or trans- 
ferred to, that other depository institution. 

(d) Insured depository institution 

For purposes of this section, the 

term "insured depository institution" has 

the same meaning as in section 1813 of 

this title. 

(e) Rule~naking authority; en- 

forcement 

The Board may issue such regu- 

lations and orders, including definitions 

consistent with this section, as may be 

necessary to admi~fister and carry out the 

purpose of tlfis section. The appropriate 
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Federal banking agency shall enforce 
compliance with those regulations under 
section 1818 of this rifle. 

§371c. Banking affiliates 

(a) Restrictions on transactions 
with affiliates 

(1) A member bank and its sub- 
sidiaries may engage in a covered trans- 
action with an affiliate only if-- 

(A) in the case of any affiliate, 
the aggregate amount of covered transac- 
tions of the member bank and its subsid- 
iaries will not exceed 10 per centmn of 
the capital stock and surplus of the mem- 
ber bank; and 

(B) in the case of all affiliates, 
the aggrcgate amount of covered transac- 
tions of the member ba~kk and its subsid- 
iaries will not exceed 20 per centum of 
the capital stock and surplus of the mem- 
ber bank. 

(2) For fl~e purpose of this sec- 
tion, a~r transaction by a member bank 
with aw person shall be deemed to be a 
transaction with an affiliate to the extent 
that the proceeds of the transaction are 
used for lhe benefit of, or transferred to, 
that affiliate. 

(3) A member bank and its sub- 
sidiaries may not purchase a low-quality 
asset from an affiliate unless the bank or 
such subsidiary’, pursuant to an independ- 
ent credit evaluario~ committed itself to 
purchase such asset prior to the ti~ne such 
asset was acquired by the affiliate. 

(4) A~\y covered transactions 
and an.�" transactions exempt under sub- 
section (d) of this section between a 
member bank and an affiliate shall be on 
terms and conditions that are consistent 
with safe and sound banldng practices. 

(b) Definitions 
For the purpose of this section-- 
(1) the term "affiliate" with 

respect to a member bank means-- 
(A) any compact that controls 

the member bank and aw other company 

that is controlled by the company that 
controls the member bank; 

(B) a bank subsidiary of the 
member bank; 

(C) any company-- 
(i) "that: is controlled directly or 

indirecfly, by a trust or otherwise, by or 
for the benefit of shareholders who 
beneficially or otherwise control, direcfly 
or indirectly, by trust or ofl~erwise, fl~e 
member bank or any compaw that con- 
trols the me~nber bank; or 

(ii) in which a majority of its 
directors or trustees constitute a majority 
of the persons holding any such office 
with the member bank or aw compaw 
that controls "the member bank; 

(D)(i) any company, including a 
real estate investment trust, that is spon- 
sored and advised on a contractual basis 
by tl~e member bank or any subsidiary or 
affiliate of the member bank; or 

(ii) any investment company 
with respect to which a member bank or 

aw affiliate thereof is an investment 
advisor as defined in section 80a-2(a)(20) 
of Title 15; and 

(E) any company that the board 
determines by regulation or order to have 
a relationship with the member bank or 
any subsidiary or affiliate of the member 
bank, such that covered transactions by 
the member bank or its subsidiary with 
that compaw may be affected by the 
relationship to the detriment of the mem- 
ber bank or its subsidiary; and 

(2) the following shall not be 
considered to be an affiliate: 

(A) any company, other than a 
bank, that is a subsidiary of a member 
bank, unless a determination is made 
under paragraph (1)(E) not to exclude 
such subsidiary" compaw from the defini- 
tion of affiliate; 

(B) any company engaged solely 
in holding the prelnises of the member 
bank; 

(C) any compa~\v engaged solely 
in conducting a safe deposit business; 
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(D) any company engaged solely 

in holding obligations of the United 

States or its agencies or obligations fitly 

guaranteed by the United States or its 

agencies as to principal and interest; and 

(E) any company where control 

results from the exercise of rights arising 

out of a bona fide debt previously con- 

tractcd, but only for the period of time 

specifically anthorized trader applicable 

State or Federal law or regulation or, in 

the absence of such law or regulation, for 

a period of two years from the date of the 

exercise of such fights or the effective 

date of tiffs Act, wlffchever date is later, 
subject, upon application, to authorization 

by the Board for good canse shown of 

extensions of time for not more than one 

year at a time, but such extensions in fl~e 

aggregate shall not exceed three years; 

(3)(A) a company or shareholder 

shall be deemed to have control over 

another company if-- 

(i) such company or shareholder, 

directly or indirectly, or acting through 

one or more other persons owns, controls, 

or has power to vote 25 per centum or 

more of any class of voting securities of 

the other company; 

(ii) such company or shareholder 

controls in an5, maimer the election of a 

majority of the directors or trustees of the 

other company; or 

(iii) the Board determines, "after 
notice and opportunity for hearing, that 

such company or shareholder, directly or 

indirectly, exercises a controlling influ- 

ence over the management or policies of 

the other company; and 

(B) notwithstanding any other 

provision of this section, no company 

shall be deemed to own or control another 

company by virtue of its ownership or 

control of shares in a fiducia~ capacity, 

except as provided in paragraph (1)(C) of 

tiffs subsection or if the company owning 

or controlling such shares is a business 

trust; 

(4) the term "snbsidia~y" with 

respect to a specified company means a 
company" that is controlled by such speci- 
fied company; 

(5) "the term "bank" includes a 
State bank, national bank, banking associ- 
ation, and trust company; 

(6) the term "compaW’’ means a 
corporation, partnerslffp, business trnst, 
association, or similar organization and, 
unless specifically excluded, the term 
"company" includes a "member bank" 
and a "bank"; 

(7) the term "covered transac- 
tion" means with respect to an affiliate of 
a member bank-- 

(A) a loan or extension of credit 
to the affiliate; 

(B) a purchase of or an invest- 
ment in securities issued by the affiliate; 

(C) a purchase of assets, includ- 
ing assets subject to an agreement to 
repurchase, fromthe affiliate, except such 
purchase of real and personal propem." as 
may be specifically exempted by the 
Board by order or regulation; 

(D) the acceptance of securities 
issued by the affiliate as collateral secu- 
rity for a loan or extension of credit to 
any person or company; or 

(E) "the issuance of a guarantee, 
acceptance, or letter of credit, including 
an endorsement or standby letter of credi- 
t, on behalf of an affiliate; 

(8) the term "aggregate amount 
of covered transactions" means the 
amount of the covered transactions about 
to be engaged in added to the current 
amount of all outstanding covered trans- 
actions; 

(9) the term "securities" means 
stocks, bonds, debentures, notes, or other 
sinfflar obligations; and 

(10) the term "low-quality asset" 
means an asset that falls in any one or 
more of the following categories: 

(A) an asset classified as "sub- 
standard", "donbfful", or "loss" or treated 
as "other loans especially- mentioned" in 
the most recent report of examination or 



214 12 USC 371c 

inspection of an affiliate prepared by 
either a Federal or State supervisory 
agency; 

03) an asset in a nonaccrual 
status; 

(C) an asset on which principal 
or interest payments are more than tiffW 
days past: due; or 

(D) an asset whose terms have 
been renegotiated or compromised due to 
the deteriorating financial condition of 
the obligor. 

(11) Rebuttable Presumption of 
Control of Portfolio Companies.--In 
addition to paragraph (3), a company or 
shareholder shall be presmned to control 

aw other compaw if the company or 
shareholder, directly or indirectly, or 
acting through 1 or more other persons, 
owns or controls 15 percent or more of 
tim equity capital of "the other company 
pursuant to subparagraph (H) or (I) of 
section 4(k)(4) of the Bank Holding Corn- 
pany Act of 1956 [12 U.S.C. 1843(k)(4)1 
or rules adopted under section 122 of the 
Grarmn-Leach-Bliley Act, if aw, unless 
the company or shareholder provides 
information acceptable to the Board to 
rebut this presumption of control. 

(c) Collateral :for certaintransac- 
tions with affiliates 

(1) Each loan or extension of 
credit to, or g~arantee, acceptance, or 
letter of credit issued on behalf of, an 
affiliate by a member bank or its subsid- 
ia~7 shall be secured at the time of the 
transaction by collateral having a market 
value equal to-- 

(A) 100 per centmn of the 
amount of such loan or extension of 
credit, guarantee, acceptance, or letter of 
credit, ifthc collateral is composed of-- 

(i) obligations of the United 
states or its agencies; 

(ii) obligations fully guaranteed 
by the United States or its agencies as to 
principal and interest; 

(iii) notes, drafts, bills of ex- 
change or bankers’ acceptances that are 

eligible for rediscount or purchase by a 
Federal Reserve Bartk; or 

(iv) a segregated, earmarked 
deposit account with the member bank; 

(B) 110 per centtm~ of tire 
amount of such loan or extension of 
credit, guarantee, acceptance, or letter of 
credit if the collateral is composed of 
obligations of any State or political subdi- 
vision of any State; 

(C) 120 per centum of the 
amount of such loan or extension of 
credit, guarantee, acceptance, or letter of 
credit if the collateral is composed of 
other debt instruments, including receiv- 
ables; or 

(D) 130 per centmn of the 
amount of such loan or extension of cred- 
it, guarantee, acceptance, or letter of 
credit if the collateral is composed of 
stock, leases, or other real or personal 
propeW. 

(2) Any such collateral that is 
subsequently retired or amortized shall be 
replaced by additional eligible collateral 
where needed to keep the percentage of 
the collateral value relative to the amount 
of the outstanding loan or extension of 
credit, guarantee, acceptance, or letter of 
credit equal to the minimmn percentage 
required at the inception of the transac- 
tion. 

(3) A low-quality asset shall not 
be acceptable as collateral for a loan or 
extension of credit to, or gnarantee, ac- 
ceptance, or letter of credit issued on 
behalf of, an affiliate. 

(4) The securities issued by an 
affiliate of the member bank shall not be 
acceptable as collateral lbr a loan or 
extension of credit to, or guarantee, ac- 
ceptance, or letter of credit issued on 
behalf of, that affiliate or any other affili- 
ate of the member bank. 

(5) The collateral requiremems 
of this paragraph shall not be applicable 
to an acceptance that is already fully 
secured either by attached docmnents or 
by other propem." having an ascertainable 
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market value that is involved in the trans- 
action. 

(d) Exelnptions 
The provisions of this section, 

except paragraph (a)(4) of this section, 
shall not be applicable to-- 

(l) any "transaction, subject to 
the prohibition contained in subsection 
(a)(3) of this section, with a bank-- 

(A) which controls 80 per cen- 
turn or more of the voting shares of the 
member bank; 

03) in which the member bank 
controls 80 per centum or more of the 
voting shares; or 

(C) in which 80 per centmn or 
more of the voting shares are controlled 
by the company that controls 80 per cen- 
turn or more of the voting shares of the 
member bank; 

(2) making deposits in an affili- 
ated bank or affiliated foreign bank in the 
ordinary course of correspondent busi- 
ness, subject to any restrictions that the 
Board may prescribe by regulation or 
order; 

(3) giving immediate credit to an 
affiliate for uncollected items received in 
the ordinal?." course of business; 

(4) making a loan or extension 
of credit to, or issuing a guarantee, accep- 
tance, or letter of credit on behalf of, an 
affiliate that is fully secured by-- 

(A) obligations of the United 
States or its agencies; 

03) obligations fully guaranteed 
by the United States or its agencies as to 
principal and interest; or 

(C) a segregated, earmarked 
deposit account with the member bank; 

(5) purchasing securities issued 
by any company oft:he kinds described in 
section 1843(c)(1) of this title; 

(6) purchasing assets having a 
readily identifiable and publicly available 
market quotation and purchased at that 
market quotation or, subject to the prohi- 
bition contained in subsection (a)(3) of 
this section, purchasing loans on a nonre- 

course basis from affiliated banks; and 
(7) purchasing from an affiliate 

a loan or extension of credit that was 
originated by the member bank and sold 
to the affiliate subject to a repurchase 
agreement or with recourse. 

(e) Rules Relating to Banks with 
Financial Subsidiaries.-- 

(1) Financial Subsidiary De- 
fined.--For purposes of this section and 
section 23B, the term ’financial subsid- 
iary’ means any company that is a subsid- 
iary of a bank that would be a financial 
subsidiary of a national bank trader sec- 
tion 5136A of the Revised Statutes of the 
United States [12 U.S.C. § 24a]. 

(2) Financial Subsidiary Treated 
as an Affiliate.--For purposes of applying 
this section and section 23B [12 U.S.C. § 
3 71 c- 1 ], and notwithstanding subsection 
(b)(2) of this section or section 23B(d)(1), 
a financial subsidiary of a bank-- 

(A) shall be dee~ned to be an 
affiliate of the bank; and 

03) shall not be deemed to be a 
subsidiary of the bank. 

(3) Exceptions for Transactions 
with Financial Subsidiaries.-- 

(A) Exception from Limit on 
Covered Transactions with Any Individ- 
ual Financial Subsidiary’.--Notwith- 
standing paragraph (2), the restriction 
contained in subsection (a)(1)(A) shall 
not apply with respect to covered transac- 
tions between a bank and any individual 
financial snbsidiary of the bank. 

(B) Exception for Earnings 
Retained by Financial Subsidiar- 
ies.--Notwithstanding paragraph (2) or 
subsection (b)(7), a bank’s investment in 
a financial subsidiary, of "the bank shall 
not include retained earnings of the finan- 
cial subsidiary. 

(4) Anti-evasion Provision. --For 
purposes of this section and section 23B-- 

(A) any purchase of, or invest- 
merit in, the securities of a financial sub- 
sidiary of a bank by an affiliate of the 
bank shall be considered to be a purchase 
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of or investment in such securities by the 
bank; and 

(B) any extension of credit by an 
affiliate of a bank to a financial subsid- 
iary" of the bank shall be considered to be 
an extension of credit by the bank to the 
financial subsidiary, if the Board deter- 
mines that such treatment is necessa~ or 
appropriate to prevent evasions of tiffs 
Act and the Gramm-Leach-Bliley Act .... 

§371c-1. Restrictions on trans- 
actions with affiliates 

(a) In general 
(1) Terms 
A member bank and its subsid- 

iaries may engage in any of the transac- 
tions described in paragraph (2) only-- 

(A) on terms and under circum- 
stances, including credit standards, that 
are substantially the same, or at least as 
favorable to such bank or its subsidiary’, 
as those prevailing at the time for com- 
parable transactions with or involving 
other nonaffiliated companies, or 

(B) in the absence of comparable 
transactions, on terms and under circum- 
stances, including credit: standards, that in 
good faith would be offered to, or would 
apply to, nonaffiliated compalfies. 

(2) Transactions covered 
Paragraph (1) applies to the 

following: 
(A) Any covered transaction 

with an affiliate. 
(B) The sale of securities or 

other assets to an affiliate, including 
assets subject to an agreement to repur- 
chase. 

(C) The payment of money or 
the furnislfing of services to an affiliate 
under contract, lease, or otherwise. 

(D) Any transaction in which an 
affiliate acts as an agent or broker or 
receives a fee for its services to the bank 
or to any other person. 

(E) Any transaction or series of 
transactions with a third paW-- 

(i) if an affiliate has a financial 
interest in the third party, or 

(ii) if an affiliate is a participant 
in such transaction or series of transac- 
tions. 

(3) Transactions that benefit an 
affiliate 

For the purpose of this subsec- 
tion, any transactionby a memberbank or 
its subsidiary" with any person shall be 
deemed to be a transaction with an affili- 
ate of such bank if any of the proceeds of 
the transaction are used for the benefit of, 
or transferred to, such affiliate. 

(b) Prohibited transactions 
(1) In general 
A mmnber bank or its subsid- 

iary-- 
(A) shall not purchase as fidu- 

ciary any securities or other assets from 
any affiliate unless such purchase is per- 
mitted-- 

(i) under the instrument creating 
the fiduciaryT relationship, 

(ii) by court order, or 
(iii) by law of the jurisdiction 

governing the fiduciary relationship; and 
(B) whether acting as principal 

or fiduciary, shall not knowingly pur- 
chase or otherwise acquire, during the 
existence of any underwriting or selling 
syndicate, any security if a principal 
underwriter of that security is an affiliate 
of such bank. 

(2) Exception 
Subparagraph (B) of paragraph 

(1) shall not apply if the purchase or 
acquisition of such securities has been 
approved, before such securities are ini- 
tially offered lbr sale to the public, by a 
majority of the directors of the bank 
based on a determination that the pur- 
chase is a sound investment for the bank 
irrespective of the fact that an affiliate of 
the bank is a principal underwriter of the 
securities .... 

(d) Definitions 
For the purpose of this section-- 
(1) the term "affiliate" has the 
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meaning given to such term in section 
371c of this title (but does not include 
any compaw described in [snb]section 
(b)(2) of such section or aw bank); 

(2) the terms "bank", "subsid- 
ia~’", "person", and "securi~" (other than 
security as used in subsection (b) of this 
section) have the meanings given to such 
terras in section 371c of this title; and 

(3) the term "covered transac- 
tion" has the meaning given to such term 
in section 371c of this title (but does not 
include any transaction which is exempt 
from such definition under subsection (d) 
of such section) .... 

§371d. Investment in bank premises 
or stock of corporation hold- 
ing premises 

(a) Conditions of invesUnent 
No national bank or State mem- 

ber bank shall invest in bank premises, or 
in tire stock, bonds, debentures, or other 
such obligations of aw corporation hold- 
ing "the premises of such bank, or make 
loans to or upon the security of aw such 
corporation-- 

(1) unless the bank receives the 
prior approval of the Comptroller of the 
Currency (with respect to a national 
bank) or the Board (with respect to a 
State member bank); 

(2) unless the aggregate of all 
such investments and loans, together with 
tire amount of any indebtedness incurred 
by any such corporation that is an affiliate 
of the bank, is less than or equal to the 
amount of the capital stock of such bank; 
or 

(3) unless -- 
(A) the aggregate of all such 

investments and loans, together with the 
amount of any indebtedness incurred by 
any such corporation that is an affiliate of 
the bank, is less than or equal to 150 
percent of the capital and surplus of the 
bank; and 

03) the bank -- 

(i) has a CAlVlEL composite 
rating of 1 or 2 under the Urfiform Finan- 
cial Institutions Rating System (or an 
equivalent rating under a comparable 
rating system) as of the most recent ex- 
amination of such bank; 

(ii) is well capitalized and will 
contirme to be well capitalized after the 
investment or loan; and 

(iii) provides notification to the 
Comptroller of the Currency (with respect 
to a national bank) or to the Board (with 
respect to a State member bank) not later 
than 30 days after making the investment 
or loan. 

(b) Definitions 
For purposes of this section -- 
(1) the term "affiliate" has the 

same meaning as in section 2 of the 
Banking Act of 1933; and 

(2) the term "well capitalized" 
has the same meaning as in section 
183 lo(b) of this title. 

§372. Bankers’ acceptances 

(a) Institutions; drafts and bills 
of exchange; types 

Any member bank and any 
Federal or State branch or agency of a 
foreign bank subject to reserve require- 
ments under section 3105 of this title 
(hereinafter in this section referred to as 
"institutions"), may accept drafts or bills 
of exchange drawn upon it having not 
more than six months’ sign to run, exclu- 
sive of days of grace-- 

(i) which grow out of transac- 
tions involving "the importation or expor- 
tation of goods; 

(ii) which grow out of transac- 
tions involving the domestic shipment of 
goods; or 

(iii) which are secured at the 
time of acceptance by a warehouse re- 
ceipt or other such document conveying 
or securing title covering readily mar- 
kemble staples. 

(b) Ratio limit of bills to unim- 
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paired capital stock and surplus 

Except as provided in subsection 

(c) of this section, no institution shall 
accept such bills, or be obligated for a 

participation share in such bills, in an 

amount equal at any tilne in the aggregate 

to more than 150 per centum of its paid 

up and unimpaired capital stock and 

surplus or. in the case of a United States 

branch or agency of a foreign bank, its 

dollar equivalent as determined by the 

Board under subsection (h) of this sec- 

tion. 

(c) Authorization for special 

ratio limit; foreign banks 

The Board, under such condi- 
tions as it may prescribe, may authorize, 

by regulation or order, any institution to 

accept such bills, or be obligated [’or a 

participation share in such bills, in an 

amount not exceeding at any time in the 

aggregate 200 per centum of its paid up 

and unimpaired capital stock and surplus 

or, in the case of a United States branch 
or agency of a foreign bank, its dollar 

equivalent as determined by the Board 

under subsection (h) of tiffs section. 

(d) Ratio limit for domestic 
transactions 

Notwithstanding subsections (b) 

and (c) of this section, with respect to any 

institution, the aggregate acceptances, 

including obligations for a participation 

share in such acceptances, growing out of 

domestic transactions shall not exceed 50 

per centum of the aggregate of all accep- 

tances, including obligations for a partici- 

pation share in such acceptances, autho- 

rized for such institution under this sec- 

tion. 

(e) Ratio limit :for single entity; 

foreign banks; security 

No institution shall accept: bills, 

orbe obligated l’or a participation share in 

such bills, whether in a foreign or domes- 

tic transaction, for any one person, part- 

nership, corporation, association or other 

entity in an amount equal at any time in 

the aggregate to more than 10 per centum 

of its paid up and unimpaired capital 
stock and surplus, or, in the case of a 
United States branch or agency of a for- 
eign bank, its dollar equivalent as deter- 
mined by the Board under subsection (h) 
of this section, unless the institution is 
secured either by a~dached documents or 
by some other actual security growing out 
of the same transaction as the acceptance. 

(13 Exception for participation 
agreements 

With respect to an institution 
which issues an acceptance, the linffta- 
tions contained in this section shall not 
apply to that portion of an acceptance 
which is issued by such institution and 
which is covered by a participation agree- 
ment sold to another institution .... 

§375. Purchases from directors; 
sales to directors 

Any member bank may contract 
for, or purchase from, any of its directors 
or from any firm of which any of its 
directors is a member, any securities or 
other property, when (and not otherwise) 
such purchase is nrade in the regular 
course of business upon terms not less 
favorable to the bank than those offered 
to others, or when such purchase is autho- 
rized by a majority of the board of direc- 
tors not interested in the sale of such 
securities or propeW, such authority to 
be evidenced by the affirmative vote or 
written assent of such directors: Provided, 
however, That: when any director, or finn 
of which any director is a member, acting 
for or on behalf of others, sells securities 
or other property to a member bank, the 
Board of Governors of the Federal Re- 
serve Systemby regulation may, inany or 
all cases, require a full disclosure to be 
made, on forms to be prescribed by it, of 
all cormnissions or other considerations 
received, and whenever such director or 
firm, acting in his or its own behalf, sells 
securities or other property to the bank 
the Board of Governors of the Federal 
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Reserve System, by regulation, may 
require a full disclosure of all profit real- 
ized from such sale. 

A~r member bank may sell 
securities or other property to a~r of its 
directors, or to a finn of which any of its 
directors is a member, in the regular 
course of business on terms not more 
:favorable to such direclor or :finn than 
those offered to others, or when such sale 
is authorized by a majority of the board of 
directors of a member bank to be evi- 
denced by their affirmative vote or writ- 
ten assent: Provided, however, That noth- 
ing in this section contained shall be 
construed as authorizing member banks 
to purchase or sell securities or other 
property which such banks are not other- 
wise authorized by law to purchase or 
sell. 

§375a. Loans to executive officers of 
banks 

(1) Generalprohibition; authori- 
zation for extension of credit; conditions 
for credit 

Except as authorized under this 
section, no member bank may extend 
credit in any rammer to any of its own 
executive officers. No executive officer 
of any member bank may become in- 
debted to that member bank except by 
means of an extension of credit which the 
bank is authorized to make under this 
section. A~ extension of credit under 
this section shall be promptly reported to 
the board of directors of the bank, and 
may be made only if-- 

(A) the bank would be autho- 
rized to make it to borrowers other than 
its officers; 

(B) it is on terms not more fa- 
vorable thanthose afforded otherborrow- 
ers; 

(C) the officer has submitted a 
detailed current financial statement; and 

(D) it is on condition that it shall 
become due and payable on demand of 
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the bank at any time when the officer is 
indebted to any other bank or banks on 
account of extensions of credit of m\V one 
of the three categories respectively re- 
ferred to in paragraphs (2), (3), and (4) in 
an aggregate amount greater than the 
amount of credit of the same categor), 
that could be extended to him by the bank 
of which he is an officer. 

(2) Mortgage loans 
A member bank nray make a 

loan to a~ executive officer of the bank 
if, at the time the loan is made-- 

(A) it is secured by a first lien on 
a dwelling which is expected, after the 
making of the loan, to be owned by the 
officer and used by him as his residence, 
and 

(B) no other loanby the bank to 
the officer under authority of this para- 
graph is outstanding. 

(3) Educational loans 
A member bank raay nmke ex- 

tensions of credit to any executive officer 
of the bank to finance the education of 
the children of the officer. 

(4) General limitation on amount 
of credit 

A member bank may make ex- 
tensions of credit not otherwise specifi- 
cally authorized under this section to any 
executive officer of the bank, in an 
amount prescribed in a regulation of the 
member bank’s appropriate Federal bank- 
ing agency. 

(5) Partnership loans 
Except to the extent permitted 

under paragraph (4), a member bank may 
not extend credit to a partnership in 
which one or more of its executive offi- 
cers arc parlncrs having either individu- 
ally or logether a majority interest. For 
the purposes of paragraph (4), the full 
amount of any credit so extended shall be 
considered to have been extended to each 
officer of the bank who is a member of 
the partnership. 

(6) Endorsement or guarantee of 
loans or assets; protective indebtedness 
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This section does not prohibit 

aw execmive officer of a member bank 
from endorsing or guaranteeing for the 
protection of the bank any loan or other 
asset previously acquired by the bank in 
good faith or from incurring any indebt- 
edness to the bank for the purpose of 
protecting the bank against loss or giving 
financial assistance to it .... 

§375b. Extensions of credit to execu- 

tive officers, directors, and 
principal shareholders of 

member banks 

(1) In general 
No member bank raay extend 

credit to any of its executive officers, 
directors, or principal shareholders, or to 
any related interest of such a person, 
except to the extent permitted under para- 
graphs (2), (3), (4), (5), and (6). 

(2) Preferential terms prohibited 
(A) In general 
A member bank may extend 

credit to its executive officers, directors, 
or principal shareholders, or to any re- 
lated interest of such a person, only if the 
extension of credit -- 

(i) is made on substantially the 
same terms, including interest rates and 
collateral, as those prevailing at the ti~ne 
for comparable transactions by the bank 
with persons who are not executive offi- 
cers, directors, principal shareholders, or 
employees of the bank; 

(ii) does not involve more than 
the normal risk of repayment or present 
other unfavorable features; and 

(iii) the bank follows credit 
underwriting procedures that are not less 
stringent than those applicable to compa- 
rable transactions by the ba~k with per- 
sons who are not executive officers, di- 
rectors, principal shareholders, or em- 
ployees of the bank. 

(B) Exception 
Nothing in this paragraph shall 

prohibit any extension of credit made 

pursuant to a benefit or compensation 
progrmn -- 

(i) that is widely available to 
e~nployees of the ~nember bank; and 

(ii) that does not give preference 
to any officer, director, or principal share- 
holder of the member bank, or to any 
related interest of such person, over other 
employees of the member bank. 

(3) Prior approval required 
A member bank may extend 

credit to a person described in paragraph 
(1) in an amount that, when aggregated 
with the amotmt of all other outstanding 
extensions of credit by that bank to each 
such person and that person’s related 
interests, would exceed an amount pre- 
scribed by reg~flarion of the appropriate 
Federal banking agency (as defined in 
section 1813 of this rifle) only ff -- 

(A) the extension of credit has 
been approved in advance by a majority 
vote of that bank’s entire board of direc- 
tors; and 

(B) the interested pa~ has 
abstained from participating, directly or 
indirecfly, in the deliberations or voting 
on the extension of credit. 

(4) Aggregate limit on exten- 
sions of credit to any executive officer, 
director, or principal shareholder 

A member bank may extend 
credit to any executive officer, director, 
or principal shareholder, or to any related 
interest of such a person, only if the ex- 
tension of credit is in an amount that, 
when aggregated with the amount of all 
outstanding extensions of credit by that 
bank to "that person and that person’s 
related interests, would not exceed the 
limits on loans to a single borrower estab- 
lished by section 84 of this title. For 
purposes of this paragraph, section 84 of 
this title shall be deemed to apply to a 
State meraberbank as if the State member 
bank were a national banking association. 

(5) Aggregate limit on exten- 
sions of credit to all executive officers, 
directors, and principal shareholders 
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(A) In general 
A member bank may extend 

credit to al\v executive officer, director, 
or principal shareholder, or to any related 
interest of such a persork if the extension 
of credit is in an amount that, when ag- 
gregated with the amount of all outstand- 
ing extensions of credit by that bank to its 
executive officers, directors, principal 
shareholders, and those persons’ related 
interests would not exceed the bank’s 
unimpaired capital and unimpaired sur- 
plus. 

(13) More stringent limit autho- 
rized 

The Board may, by regulation, 
prescribe a li~nit that is more stringent 
than "that contained in subparagraph (A). 

(C) Board may make exceptions 
for certain banks 

The Board may, by regulation, 
make exceptions to subparagraph (A) for 
member banks with less than $100,000,0- 
00 in deposits if the Board determines 
that the exceptions are imporlant to avoid 
constricting the availability of credit in 
small cormnunities or to attract directors 
to such banks. In no case may the aggre- 
gate amount of all outstanding extensions 
of credit to a bank’s executive officers, 
directors, principal shareholders, and 
those persons’ related interests be more 
than 2 times the bank’s unimpaired capital 
and unimpaired surplus. 

(6) Overdrafts by executive 
officers and directors prohibited 

(A) In general 
ffany executive officer or direc- 

tor has an account at the member bank, 
the bank may not pay on behalf of that 
person an amount exceeding the funds on 
deposit in the account. 

(B) Exceptions 
Subparagraph (A) does not 

prohibit a member bank from paying 
funds in accordance with -- 

(i) a written preauthorized, inter- 
est-beating extension of credit specifying 
a method of repayment; or 

(ii) a written preauthorized trans- 
fer of funds from another account of the 
executive officer or director at that bank. 

(7) Prohibition on knowingly 
receiving unauthorized extension of cred- 
it 

No executive officer, director, or 
principal shareholder shall knowingly 
receive (or knowingly permit aw of that 
person’s related interests to receive) from 
a memberbank, directly or indirectly, any 
extension of credit not authorized under 
this section. 

(8) Executive officer, director, or 
principal shareholder of certain affiliates 
treated as executive officer, director, or 
principal shareholder of member bank 

(A) In general 
For purposes of this section, aw 

executive officer, director, or principal 
shareholder (as the case may be) of any 
compaw of which the member bank is a 
subsidiary, or of any other subsidiary of 
that co~npany, shall be deemed to be an 
executive officer, director, or principal 
shareholder (as the case may be) of the 
member bank. 

(B) Exception 
The Board may, by regulation, 

make exceptions to subparagraph (A):for 

aw executive officer or director of a 
subsidiary ofa compaw that controls the 
member bank if -- 

(i) the executive officer or direc- 
tor does not have authority to participate, 
and does not participate, in major policy- 
making functions of the member bank; 
and 

(ii) the assets of such subsidiary 
do not: exceed 10 percent of the consoli- 
dated assets of a company that controls 
the member bank and such subsidiary 
(and is not controlled by any other com- 
pany). 

(9) Definitions 
For purposes of this section: 
(A) Compal\v 
(i) In general 
Except as provided in clause (ii), 



222 12 USC 376 

the term "company" means aw corpora- 
tion, partnership, business or other trust, 
association, j oint venture, pool syndicate, 
sole proprietorship, unincorporated orga- 
nization, or other business entity. 

(ii) Exceptions 
The term "company" does not 

include -- 
(I) an insured depository institu- 

tion (as defined in section 1813 of this 
title); or 

(II) a corporationthe majority of 
the shares of which are owned by the 
United States or by any State. 

03) Comrol 
A person controls a company or 

bank if that person, directly or indirectly, 
or acting through or in concert with 1 or 
more persons -- 

(i) owns, controls, or has tl~e 
power to vote 25 percent or more of any 
class of the company’s voting securities; 

(ii) controls in any manner the 
election of a majority of the company’s 
directors; or 

(iii) has the power to exercise a 
controlling influence over the company’s 
management or policies. 

(C) Executive officer 
A person is an "executive offi- 

cer" of a company or bank if that person 
participates or has authority to participate 
(other than as a director) in major 
policymaking functions of the company 
or bank. 

(D) Extension of credit 
(i) In general 
A member bank extends credit 

by making or renewing any loan, granting 
a line of credit, or entering into any silni- 
lar transaction as a result: of wtfich a 
person becomes obligated (directly or 
indirectly, or by any means whatsoever) 
to pay money or its equivalent to the 
bank. 

(ii) Exceptions 
The Board may, by regulation, 

make exceptions to clause (i) for transac- 
tions that the Board determines pose 

minimal risk. 
(E) Member bank 
The term "member bank" in- 

cludes any subsidiary, of a member ba~k. 
(F) Principal shareholder 
The term "principal shareholder" 

(i) means any person that di- 
rectly or indirectly, or acting through or 
in concert with one or more persons, 
owns, controls, or has the power to vote 
more than 10 percent of any class of 
voting securities of a member bank or 
co~npaw; and 

(ii) does not include a company 
of wNch a member bank is a subsidiau. 

(G) Related interest 
A "related interest" of a person 

(i) aw compaw controlled by 
t~t person; and 

(ii) any political or campaign 
co--tree that is controlled by that per- 
son or the funds or se~qces of wNch will 

benefit that person. 
(H) SubsiNmT 
The tcm~ "subsidia~~’’ has the 

same meaning as in section 1841 of this 
title. 

(10) Board’s mlemaking amhor- 

The Board of Governors of the 
Federal Resea~e System may proscribe 
such m~lations, including defiNtions of 
te~s, as it dete~nes to be necessau~ to 
effectuate the p~oses and prevent eva- 
sions of tNs section. 

§376. Rate of interest paid to direc- 

tors, etc. 

No member bank shall pay to 
any director, officer, attorney, or em- 
ployee a greater rate of interest on the 
deposits of such director, officer, attor- 
ney, or employee than that paid to other 
depositors on similar deposits with such 
member bank. 
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§378. Dealers in securities engaging 
in banking business; individu- 
als or associations engaging in 
banking business; examina- 
tions and reports; penalties 

(a) After the expiration of one 
year after June 16, 1933, it shall be un- 
lawful-- 

(1) For any person, finn, corpo- 
ration, association, business trust, or other 
similar organization, engaged in the busi- 
ness of issuing, undenvriting, selling, or 
distributing, at wholesale or retail, or 
through syndicate participation, stocks, 
bonds, debentures, notes, or other securi- 
ties, to engage at the stone ti~ne to any 
extent whatever in the business of receiv- 
ing deposits subject to check or to repay- 
ment upon presentation of a passbook, 
certificate of deposit, or other evidence of 
debt, or upon request of the depositor: 
Provided, That the provisions of this 
paragraph shall not prohibit national 
banks or State banks or trust compauies 
(whether or not members of the Federal 
Resel~-e System) or other financial insti- 
tutions or private bankers from dealing in, 
underwriting, purchasing, and selling 
investment securities, or issuing securi- 
ties, to the extent permitted to national 
banking associations by "the provisions of 
section 24 of this title: Provided further, 
That nothing in this paragraph shall be 
construed as affecting in any way such 
right as aw bank, banking association, 
savings bank, trust compaw, or other 
banking institution, may otherwise pos- 
sess to sell, without recourse or agree- 
ment to repurchase, obligations evidenc- 
ing loans on real estate; or 

(2) For a~r person, finn, corpo- 
ration, association, business trust, or other 
similar organization to engage, to any 
extent whatever with others than his or its 
officers, agents or employees, in the bus- 
iness of receiving deposits subject to 
check or to repayment upon presentation 
of a pass book, certificate of deposit, or 

other evidence of debt, or upon request of 

the depositor, unless such person, firm, 

corporation, association, business trust, or 

other similar organization (A) shall be 

incorporated under, and authorized to 

engage in such business by, the laws of 

tile United States or of any State, Terri- 

tory, or District, and subjected, by file 

laws of the United States, or of the State, 
Territory, or District wherein located, to 

examination and regulation, or (B) shall 

be permitted by the Ul~ted States, any 

State, territory, or district to engage in 
such business and shall be subjected by 

the laws of the Uuited States, or such 

State, tcrrito~, or district to examination 
and regulations or, (C) shall submit to 

periodic examination by "the banking 

authority of "the State, Territory, or Dis- 

trict where such business is carried on 
and shall make and publish periodic 

reports of its condition, exhibiting in 

detail its resources and liabilities, such 
examination and reports to be made and 

published at the same times and in the 

same manner and under the same condi- 

tions as required by the law of such State, 

Territory, or District in tile case of incor- 

porated banking institutions engaged in 

such business in the same locality. 

(b) Whoever shall willfully 

violate any of the provisions of this sec- 

tion shall upon conviction be fined not 

more than $5,000 or imprisoned not more 

than five years, or botlk and any officer, 

director, employee, or agent of aw per- 

son, finn, corporation, association, busi- 

ness trust, or other similar organization 

who knowingly participates in any such 

violation shall be puuished by a like fine 

or imprisonment or both. 

§461. Reserve requirements 

(a) Establishinent of applicable 
definitions, payment of interest, obliga- 
tions as deposits, and regulations 

The Board is authorized for the 
purposes of this section to define tile 
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terms used in this section to determine 
what shall be deemed a payment of inter- 
est, to determine what types of obliga- 
tions, whether issued directly by a lnem- 
ber bank or indirectly by an affiliate of a 
member bank or by other means, and, 
regardless of the use of the proceeds, 
shall be deemed a deposit, and to pre- 
scribe such regulations as it may deem 
necessa~ to effectuate the purposes of 
this section and to prevent evasions there- 
of. 

(b) Additional definitions; re- 
quired amounts of reserves maintained 
against transaction accounts; waiver of 
ratio limits in extraordinary circum- 
stances; supplemental reserves; reserves 
related to foreign obligations or assets; 
exemption for certain deposits; discount 
and borrowing; transitional adjustments; 
additional exemptions and waivers 

(1) The following definitions 
and rules apply to this subsection, subsec- 
tion (c) of this section, and sections 
248-1, 248a, 342, 360, and 412 of this 
title. 

(A) The term "depository institu- 
tion" means-- 

(i) a~\v insured bank as defined 
in section 3 of the Federal Deposit Insur- 
ance Act [12 U.S.C. §1813] or any bank 
which is eligible to make application to 
become an insured bank under section 5 
of such Act [12 U.S.C. §1815]; 

(ii) any mutual savings bank as 
defined in section 3 of the Federal De- 
posit Insurance Act [12 U.S.C. § 1813] or 

aw bank which is eligible to make appli- 
cation to become an insured bank under 
section 5 of such Act [12 U.S.C. §1815]; 

(iii) any savings bank as defined 
in section 3 of the Federal Deposit Insur- 
ance Act [12 U.S.C. §18131 or any bank 
wtfich is eligible to make application to 
become an insured bank under section 5 
of such Act [12 U.S.C. §1815]; 

(iv) any insured credit union as 
defined in section 101 of the Federal 
Credit Union Act [12 U.S.C. §1752] or 

aw credit union which is eligible to make 
application to becmne an insured credit 
union pursuant to section 201 of such Act 
[12 u.s.c. §17811; 

(v) any member as defined in 
section 2 of the Federal Home Loan Bank 
Act [12 U.S.C. §1422]; 

(vi) any savings association (as 
defined in section 3 of the Federal De- 
posit Insurance Act) [12 U.S.C. §1813] 
which is an insured depository institution 
(as defined in such Act) [ 12 U. S.C. § 1811 
et seq.] or is eligible to apply to become 
an insured depository institution under 
the Federal Deposit Insurance Act [12 
U.S.C. §1811 et seq.]; and 

(vii) for the purpose of sections 
248-1,342 to 347, 347c, 347d, and 372 of 
this title, aw association or entity which 
is wholly owned by or Milch consists 
only of institutions referred to in clauses 
(i) through (vi). 

(B) The term "bank" means any 
insured or noninsured bank, as defined in 
section 3 of the Federal Deposit Insur- 
ance Act [12 U.S.C. §1813], other than a 
mutual savings bank or a savings bank as 
defined in such section. 

(C) The term "transaction ac- 
count" means a deposit or account on 
Milch the depositor or account holder is 
permitted to make withdrawals by nego- 
tiable or transferable instrument, payment 
orders of withdrawal, telephone transfers, 
or other similar items for the purpose of 
making payments or transfers to third 
persons or others. Such term includes 
demand deposits, negotiable order of 
withdrawal accounts, savings deposits 
subject: to automatic "transfers, and share 
draft accounts. 

(D) The term "nonpersonal time 
deposits" means a transferable time de- 
posit or account or a time deposit or 
account representing funds deposited to 
the credit of, or in which any beneficial 
interest is held by, a depositor who is not 
a natural person. 

(E) The term "reservable liabili- 
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ties" means transaction accounts, 
nonpersonal time deposits, and all net 
balances, loans, assets, and obligations 
which are, or may be, subject to reser~Te 
requirements under paragraph (5). 

(F) In order to prevent evasions 
of the reserve requirements imposed by 
this subsection, after consultation with 
the Board of Directors of the Federal 
Deposit Insurance Corporation, the Direc- 
tor of the Office of Thrift Supervision, 
and the National Credit Union Adminis- 
tration Board, the Board of Governors of 
the Federal Reserve System is authorized 
to determine, by regulation or order, that 
an account or deposit is a transaction 
account if such account or deposit may be 
used to provide funds directly or indi- 
rectly for the purpose of making pay- 
ments or transfers to third persons or 
others. 

(2)(A) Each depository institu- 
tion shall nmintain reserves against its 
transaction accounts as the Board may 
prescribe by regulation solely for the 
purpose of implementing monetary pol- 
icy-- 

(i) in a ratio of not greater than 3 
percent (and which may be zero)a for that 
portion of its total transaction accounts of 
$25,000,000 or less, subject to subpara- 
graph (C); and 

(it) in the ratio of 12 per centmn, 
or in such other ratio as the Board may 
prescribe not greater than 14 per centum 
(and which may be zero),a for that portion 
of its total transaction accounts in excess 
of $25,000,000, subject to subparagraph 
(C). 

03) Each depository institution 
shall maintain reserves against its 
nonpersonal time deposits in the ratio of 
3 per centum, or in such other ratio not 

a. This provision permitting the rese~we 

rate to be equal to zero percent is not eft;ective until 

October 1, 2011. Finmacial Services Regulator?’ Re- 

lief Act of 2006, Pub. L. No. 109-351, § 203, 120 

Stat. 1966, 1969 (Oct. 13, 2006). 

greater than 9 per centum and not less 
than zero per centum as the Board may 
prescribe by regulation solely for the 
purpose of imple~nenting ~nonetary pol- 
icy. 

(C) Begimling in 1981, not later 
than December 31 of each year the Board 
shall issue a regulation increasing :for fl~e 
next succeeding calendar year the dollar 
amount which is contained in subpara- 
graph (A) or which was last determined 
pursuant to this subparagraph for the 
purpose of such subparagraph, by an 
amount obtained by multiplying such 
dollar amount by 80 per centum of the 
percentage increase in the total transac- 
tion accounts of all depository institu- 
tions. The increase in such transaction 
accounts shall be deternfined by subtract- 
ing the amount of such accotmts on June 
30 of the preceding calendar year from 
the amount of such accounts on June 30 
of the calendaryearinvolved. Inthe case 
of any such 12-month period in which 
there has been a decrease in the total 
transaction accounts of all depository 
institutions, the Board shall issue such a 
regulation decreasing for the next suc- 
ceeding calendar year such dollar amount 
by an amount obtained by multiplying 
such dollar amount by 80 per cenlum of 
the percentage decrease in the total trans- 
action accounts of all depository institu- 
tions. The decrease in such transaction 
accounts shall be determined by subtract- 
ing the amount of such accounts on June 
30 of the calendar year involved from the 
amount of such accounts on June 30 of 
the previous calendar year. 

(D) Al\v reserve requirement 
imposed under this subsection shall be 
u~fi:formly applied to all transaction ac- 
counts at all depository institutions. 
Reserve requirements imposed under tiffs 
subsection shall be uniformly applied to 
nonpersonal time deposits at all deposi- 
tory institutions, except that such require- 
ments may valy by the maturity of such 
deposits. 
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(3) Upon a finding by at least 5 
members of the Board that extraordinary 
circumstances require such action, the 
Board, after consultation with the appro- 
priate comnffttees of the Congress, may 
impose, with respect to a~r liability of 
depository institutions, reserve require- 
ments outside the limitations as to ratios 
and as to types of liabilities otherwise 
prescribed by paragraph (2) for a period 
not exceeding 180 days, and for further 
periods not exceeding 180 days each by 
affirmative action by at least 5 members 
of the Board in each instance. The Board 
shall promptly transmit to the Congress a 
report of any exercise of its authority 
under this paragraph and the reasons for 
such exercise o:f authority. 

(4)(A) The Board may, upon the 
affirmative vote of not: less than 5 mem- 
bers, impose a supplememal reserve 
requirement on every depository institu- 
tion of not more than 4 per centum of its 
total transaction accounts. Such supple- 
mental reserve requirement may be im- 
posed only if-- 

(i) the sole purpose of such 
requirement is to increase the amount of 
reserves maintained to a level essential 
:for the conduct of monetary policy; 

(ii) such requirement is not 
imposed for the purpose of reducing the 
cost burdens resulting from the imposi- 
tion of the reserve requirements pursuant 
to paragraph (2); 

(iii) such requirement is not 
imposed for the purpose of increasing the 
amount of balances needed for clearing 
purposes; and 

(iv) on the date on which the 
supplemental reserve requirement is 
imposed, except as provided in paragraph 
(11), the total amount of reserves required 
pursuant to paragraph (2) is not less than 
the amount of reserves that would be 
required if the initial ratios specified in 
paragraph (2) were in effect. 

(B) The Board may require the 
supplemental reserve authorized under 

subparagraph (A) only after consultation 
with the Board of Directors of the Federal 
Deposit Insurance Corporation, the Direc- 
tor of the Office of Thrift Supervision, 
and the National Credit Union Adminis- 
tration Board. The Board shall promptly 
transmit to the Congress a report with 
respect to aw exercise of its authority to 
require supplemental reserves under sub- 
paragraph (A) and such report shall state 
the basis for the determination to exercise 
such authority. 

(C) If a supplememal resettle 
under subparagraph (A) has been required 
of depository institutions for a period of 
one year or more, "the Board shall review 
and determine the need for continued 
maintenance of supplemental reserves 
and shall transmit a~mual reports to the 
Congress regarding the need, if any, for 
continuing the supplemental reserve. 

(D) Any supplemental reserve 
imposed under subparagraph (A) shall 
terminate at the close of the first 90-day 
period after such requirement is imposed 
during which the average amount of 
reserves requircd under paragraph (2) are 
less than the amount of reserves which 
would be required during such period if 
the initial ratios specified in paragraph (2) 
were in effect. 

(5) Foreign branches, subsidiar- 
ies, and international banking facilities of 
nomnember depository institutions shall 
maintain reserves to the same extent 
required by the Board of foreign 
branches, subsidiaries, and international 
banking facilities of member banks. In 
addition to any reserves otherwise re- 
quired to be maintained pursuant to tiffs 
subsection, any depository institution 
shall maintain reserves in such ratios as 
the Board may prescribe against-- 

(A) net balances owed by do- 
mestic offices of such depository institu- 
tion in the United States to its directly 
related foreign offices and to foreign 
offices of nonrelated depository institu- 
tions; 
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(B) loans to United States resi- 
dents nrade by overseas offices of such 

deposito~ institution if such depository 

institution has one or more offices in the 

United States; and 
(C) assets (including participa- 

tions) held by foreign offices of a deposi- 

tory institution in "the United States which 

were acquired from its domestic offices. 

(6) The requirements imposed 

under paragraph (2) shall not apply to 

deposits payable only outside the States 

of the United States and the District of 
Columbia, except that nothing in this 

subsection li~nits the authofi~r of the 
Board to impose conditions and require- 

ments on member banks under section 25 

of this Act [12 U.S.C. §601 et seq.] office 

authority of the Board under section 3105 

of this title. 
(7) Any depository institution in 

which transaction accounts or nonperson- 

al time deposits are held shall be entitled 

to the same discount and borrowing privi- 

leges as memberbanks. In the admiuistra- 

lion of discount and borrowing privileges, 

the Board and the Federal Reserve banks 

shall take into consideration the special 

needs of savings and other depository 

institutions for access to discount and 

borrowing facilities consistent with their 

long-term asset: portfolios and fl~e sen- 

sitivity of suchinstitutions to trends in the 

national money markets. 

(8)(A) Any depository institu- 

tion required to maintain reserves under 

this subsection which was engaged in 

business on July 1, 1979, but was not a 

member of the Federal Reserve System 

on or after that date, shall maintain re- 

serves against its deposits during the :first 

twelve-month period [bllowing "the effec- 

tive date o:f this paragraph in amounts 

equal to one-eighth of those ofl~erwise 

required by tlfis subsection, during the 

second such twelve-month period in 

amounts equal to one-fourth of those 

nthemqse required, during the third such 

twelve-month period in amounts equal to 

three-eighths of those otherwise required, 
during the fourth twelve-month period in 
amounts equal to one-half of those other- 
wise required, and during the fifth 
twelve-month period in amounts equal to 
five-eighths of those otherwise required, 
during the sixth twelve-month period in 
amounts equal to three-fourths of those 
otherwise required, and during the sev- 
enth twelve-month period in amounts 
equal to seven- eighths of those othenvise 
required. This subparagraph does not 
apply to any category of deposits or ac- 
counts which are first authorized pursuant 
to Federal law in aw State after April 1, 
1980. 

(B) With respect to any bank 
which was a member of "the Federal Re- 
serve System during the entire period 
begim~ing on July 1, 1979, and ending on 
the effective date of the Monetary Con- 
trol Act of 1980, the amount of required 
reserves imposed pursuant to this subsec- 
tion on and after the effective date of 
such Act that exceeds the amount of 
reserves which would have been required 
of such bank if the reserve ratios in effect 
during the reserve computation period 
immediately preceding such effective 
date were applied may, at the discretion 
of the Board and in accordance with such 
rules and regulations as it may adopt, be 
reduced by 75 per centum during the first 
year which begins after such effective 
date, 50 per centmn during the second 
year, and 25 per centum during the third 
year. 

(C)(i) With respect to any bank 
which is a member of the Federal Reserve 
System on the effective date of the Mone- 
tary Control Act of 1980, the amount of 
reserves which would have been required 
of such bank if the reserve ratios in effect 
during the reserve computation period 
immediately preceding such effective 
date were applied that exceeds the 
amount of required reserves imposed 
pursuant to this subsection shall, in accor- 
dance with such rules and regulations as 
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the Board may adopt, be reduced by 25 
per centum during the first year which 
begins after such effective date, 50 per 
centun~ during the second year, and 75 
per centum during the third year. 

(ii) If a bmtk becomes a member 
bank during the four-year period begin- 
ning on the effective date of the Monetary 
Control Act of 1980, and if the amount of 
reserves which would have been required 
of such bank, determined as if the reserve 
ratios in effect during the reserve compu- 
tation period immediately preceding such 
effective date were applied, and as if such 
bank had been a member during such 
period, exceeds the amount of reserves 
required pursuant to this subsection, the 
amount of reserves required to be main- 
tained by such bank begiuning on the date 
on which such bank becomes a member 
of the Federal Reserve System shall be 
the amount of reserves which would have 
been required of such bank if it had been 
a member on the day before such effec- 
tive date, except that the amount of such 
excess shall, in accordance with such 
rules and regulations as the Board may 
adopt, be reduced by 25 per centum dur- 
ing the first year which begins after such 
effective date, 50 per centum during the 
second year, and 75 per centum during 
the "third year. 

(D)(i) Any bank which was a 
member bank on July l, 1979, and which 
withdrew from membership in the Federal 
Reserve System during the period begin- 
uing Jtfly 1, 1979, and ending on March 
31, 1980, shall maintain reserves during 
the first twelve-month period begimfing 
on the date of euactment of this clause in 
amounts equal to one-half of those other- 
wise required by this subsection, during 
the second such twelve-month period in 
amounts equal to two-thirds of those 
othem, ise required, and during the third 
such twelve-month period in amounts 
equal to five-sixths of those othenvise 
required. 

(ii) Any bmtk which withdraws 

from membership in the Federal Reserve 
System after March 31, 1980, shall main- 
tain reserves in the same amount as mem- 
ber banks are required to maintain under 
tiffs subsection, pursuant to subpara- 
graphs 03) and (C)(i). 

(E) This subparagraph applies to 
any depositor}, institution that, on August 
1, 1978, (i) was engaged in business as a 
depository institution in a State outside 
the continental limits of the United States, 
and (ii) was not a member of the Federal 
Reserve System at any time on or after 
such date. Such a depository institution 
shall not be required to maintain reserves 
against: its deposits held or maintained at 
its offices located in a State outside the 
continental limits of the United States 
until the first day of the sixth calendar 
year which begins after the effective date 
of the Monetary Control Act of 1980. 
Such a depository institution shall main- 
tain reserves against such deposits during 
the sixth calendar year wlfich begins after 
such effective date in an amount equal to 
one-eighth of that otherwise required by 
paragraph (2), during the seventh such 
year in an amount equal to one-fourth of 
flint othcr~vise required, during the eighth 
such year in an amount equal to 
three-eighths of that othenvise required, 
during the ninth such year in an amount 
equal to one- half of that otherwise re- 
quired, during the tenth such year in an 
amount equal to five-eighths of that oth- 
erwise required, during the eleventh such 
year in an amount equal to three-fourths 
of that otherwise required, and during the 
twelfth such year in an amount equal to 
seven-eighths of that otherwise required. 

(9) This subsection shall not 
apply with respect to any fiuancial insti- 
tution which-- 

(A) is orgauized solely to do 
business with other fiuancial institutions; 

03) is owned prinmrily by the 
fiuancial institutions with which it does 
business; and 

(C) does not do business with 
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the general public. 
(10) In individual cases, where a 

Federal supervisory authority waives a 
liquidity requirement, or waives the pen- 
alty for failing to satisfy a liquidity re- 
quirement, the Board shall waive the 
reserve requirement, or waive the penalty 
:for failing to satisfy a reserve require- 
ment, imposed pursuant to "this subsection 
:for the depository institution involved 
when requested by the Federal supervi- 
sory authofi~7 involved. 

(11)(A)(i) Notwithstanding the 
reserve requirement ratios established 
under paragraphs (2) and (5) of this sub- 
section, a reserve ratio of zero per centum 
shall apply to a~ combination of reserv- 
able liabilities, which do not exceed 
$2,000,000 (as adjusted under subpara- 
graph (B)), of each depositor), institution. 

(ii) Each depository institution 
may designate, in accordance with such 
rules and regulations as the Board shall 
prescribe, the types and amounts of 
reservable liabilities to which the reserve 
ratio of zero per centum shall apply’, 
except that transaction accounts which 
are designated to be subject to a reserve 
ratio of zero per centum shall be accounts 
which would othcr~vise be subject to a 
reserve ratio of 3 per centum under para- 
graph (2). 

(iii) The Board shall nfinimize 
the reporting necessary to determine 
wheti~er depository institutions have total 
reservable liabilities of less than 
$2,000,000 (as adjusted under subpara- 
graph (B)). Consistent with the Board’s 
responsibility to monitor and control 
monetary and credit aggregates, deposi- 
tory institutions which have reserve re- 
quirements under tiffs subsection equal to 
zero per centum shall be subject to less 
overall reporting requirements than de- 
pository institutions which have a reserve 
requirement under this subsection that 
exceeds zero per centum. 

(B)(i) Beginning in 1982, not 
later than December 31 of each year, the 

Board shall issue a regtflation increasing 
for the next succeeding calendar year the 
dollar amount specified in subparagraph 
(A), as previously adjusted under this 
subparagraph, by an amount obtained by 
multiplying such dollar amount by 80 per 
centum of the percentage increase in fl~e 
total reservable liabilities of all deposi- 
tory institutions. 

(ii) The increase in total reserv- 
able liabilities shall be determined by 
subtracting the amount of total reservable 
liabilities on June 30 of the preceding 
calendar year from the amount of total 
reservable liabilities on June 30 of the 
calendar year involved. In the case of 
any such twelve-month period in which 
there has been a decrease in the "total 
reservable liabilities of all depository 
institutions, no adjustment shall be made. 
A decrease in total reservable liabilities 
shall be determined by subtracting the 
amount of total reservable liabilities on 
June 30 of the calendar year involved 
from the amount of total reservable liabil- 
ities on June 30 of the previous calendar 
year. 

(12) EARNINGS ON BAL- 
ANCES.-- 

(A) IN GENERAL.--Balances 
maintained at a Federal Reserve bank by 
or on behalf of a depository institution 
may receive earnings to be paid by the 
Federal Reserve bank at least once each 
calendar quarter, at a rate or rates not to 
exceed the general level of short-term 
interest rates. 

(B) REGULATIONS RELAT- 
ING TO PAYMENTS AND DISTRIBU- 
TIONS.--The Board may prescribe regu- 
lations conceming-- 

(i) the payment of earnings in 
accordance with this paragraph; 

(ii) the distribution of such earn- 
ings to the depository institutions which 
maintain balances at such banks, or on 
whose behalf such balances are main- 
tained; and 

(iii) the responsibilities of de- 
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pository institutions, Federal Home Loan 
Banks, and the National Credit Union 
Administration Central Liquidity Facility 
with respect to the crediting and distribu- 
tion of earnings attribntable to balances 
maintained, in accordance with subsec- 
tion (c)(1)(A), in a Federal Reserve bank 
by any suchentity onbehalfofdepository 
institutions. 

(C) DEPOSITORY INSTITU- 
TIONS DEFINED.--For purposes of tlfis 
paragrapK the term ’depository institu- 
tion’, in addition to the institutions de- 
scribed in paragraph (1)(A), includes any 
trust company’, corporation organized 
under section 25A or having an agree- 
ment with the Board under section 25, or 
aw branch or agency of a foreign bank 
(as defined in section 1 (b) of the Interna- 
tional Banking Act of 1978) .... 

§481. Appointment of examiners; 
examination of member 
banks, State banks, and trust 
companies; reports 

The Comptroller of the Cur- 
rency, with the approval of the Secretary 
of the Treasury, shall appoint examiners 
who shall examine every national bank as 
often as the Comptroller of the Currency 
shall deem necessary .... 

The exmniner making the exami- 
nation of aw affiliate of a national bank 
shall have power to make a thorough 
examination of all the affairs of the affili- 
ate .... 

§503. Liability of directors and offi- 
cers of member banks 

If the directors or officers of any 
member bank shall knowingly violate or 
permit any of the agents, officers, or 
directors of any member bank to violate 

aw of the provisions of sections 375, 
375a, 375b, and 376 of this title or regu- 
lations of the board made under authority 
thereof, or any of the provisions of sec- 

tions 212, 213, 214, 215, 655, 1005, 
1014, 1906, or 1909 of Title 18, every 
director and officer participating in or 
assenting to snch violation shall be held 
liable in his personal and indMdual ca- 
pacity for all damages which the member 
bank, its shareholders, or any other per- 
sons shall have sustained in consequence 
of such violation. 

§504. Civil money penalty 

(a) First tier 
A~r lnember bank which, and 

any institution-affiliated party (within the 
meaning of section 1813(u) of this title) 
with respect to such member bank who, 
violates any provision of section 371c, 
371c-1, 375, 375a, 375b, 376 or 503 of 
this title, or any regulation issued pursu- 
ant thereto, shall forfeit and pay a cM1 
penalty of not more than $5,000 for each 
day during Milch snch violation contin- 
ues. 

(b) Second tier 
Notwithstanding subsection (a) 

of this section, any me~nber bank which, 
and aw institution-affiliated party (within 
the meaning of section 1813(u) of this 
title) with respect to such member bank 
who 

(1)(A) conunits any violation 
described in subsection (a) of this section; 

(B) recklessly engages in an 
unsafe or unsound practice in conducting 
the affairs of such ~nember bank; or 

(C) breaches a~ fiduciary duty; 
(2) which violation, practice, or 

breach-- 
(A) is part of a pattern of mis- 

conduct; 
(B) causes or is likely to cause 

more than a minimal loss to such member 
bank; or 

(C) results in pecuniary gain or 
other benefit to such paW, 
shall forfeit and pay a cM1 penalty of not 
more than $25,000 for each day during 
which such violation, practice, or breach 
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continues. 

(c) Third tier 
Notwithstanding subsecrions (a) 

and (b) of this section, any member bank 
which, and any institution-affiliated party 
(within the meaning of section 1813 (u) of 
this title) with respect to such member 
bank who-- 

(1) knowingly-- 
(A) commits any violation de- 

scribed in subsection (a) of this section; 
(B) engages in any unsafe or 

unsound practice in conducting the affairs 
of such credit union; or 

(C) breaches any fiduciap~T duty; 
and 

(2) knowingly or recklessly 
causes a substantial loss to such credit 
union or a substantial pecuniary, gain or 
other benefit to such party by reason of 
such violation, practice, or breach, 
shall forfeit and pay a civil penalty in an 
amount not to exceed the applicable 
maximum amount determined under 
subsection (d) of this section for each day 
during which such violatiork practice, or 
breach continues. 

(d) Maximmn amounts of penal- 
ties for any violation described in subsec- 

tion (c) 
The maximum daily amount of 

an5, civil penalty which may be assessed 
pursuant to subsection (c) of this section 
for any violation, practice, or breach 
described in such subsection is-- 

(1) in the case of any person 
other than a member bank, all amount to 
not exceed $1,000,000; and 

(2) in the case of a member 
bank, an amount not to exceed the lesser 
of-- 

(A) $1,000,000; or 
(B) 1 percent of the total assets 

of such member bank .... 
(m) Notice under this section 

after separation from service 
The resignation, termination of 

employment or participation, or separa- 
tion of an institution-affiliated party 

(within the meaning of section 1813 (u) of 
this ritle) with respect to a melnber bank 
(including a separation caused by the 
closing of such a bank) shall nnt affect 
tile jurisdiction and authority of the ap- 
propriate Federal banking agency to issue 
any notice and proceed trader this section 
against any such party, if such notice is 
served before the end of the 6-year period 
begilming on the date such party ceased 
to be such a paw with respect to such 
bank (whether such date occurs before, 
on, or after August 9, 1989). 

§505. Civil money penalty 

(1) First tier 
Any member bank which, and 

any institution-affiliated party (within the 
meaning of section 1813(u) of this title) 
with respect to such member bank who, 
violates any provision of this section, or 
any regulation issued pursuant thereto, 
shall forfeit and pay a civil penalty of not 
more than $5,000 for each day during 
which such violation continues. 

(2) Second tier 
Notwithstanding paragraph (1), 

any member bank which, and any 
institution-affiliated party (within the 
meaning of section 1813(u) of this title) 
with respect to such member bank who-- 

(A)(i) commits any violation 
described in paragraph (1); 

(ii) recklessly engages in an 
unsafe or unsound practice in conducting 
the affairs of such me~nber bank; or 

(iii) breaches any fiduciary duty; 
(B) which violation, practice, or 

breach-- 

duct; 
(i) is part of a pattern of miscon- 

(ii) causes or is likely to cause 
more than a milfimal loss to such lnember 
bank; or 

(iii) results in pecunia~ gain or 
other benefit to such paW, 

shall forfeit and pay a civil penalty of not 
more than $25,000 for each day during 
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which such violation, practice, or breach 
continues. 

(3) Third tier 
Notwithstanding paragraphs (1) 

and (2), any melnber bank which, and any 
institution-affiliated party (within the 
meaning of section 1813(u) of this title) 
with respect to such member bank who-- 

(A) knowingly-- 
(i) commits any violation de- 

scribed in paragraph (1); 
(ii) engages in aw unsafe or 

unsound practice in conducting the affairs 
of such member bank; or 

(iii) breaches a~r fiduciaiT duty; 
and 

(B) knowingly or recklessly 
causes a substantial loss to such member 
bank or a substantial pecunia~ gain or 
other benefit to such party by reason of 
such violation, practice, or breach, 
shall forfeit and pay a civil penalty in an 

amount not to exceed the applicable 
maximum amount determined under 
paragraph (4) for each day during which 
such violation, practice, or breach contin- 
ues. 

(4) Maximum amounts of penal- 
ties for any violation described in para- 
graph (3) 

The maximum daily amount of 

aw civil penalty which may be assessed 
pursuant to paragraph (3) for aw viola- 
tion, practice, or breach described in such 
paragraph is-- 

(A) in the case of any person 
other than a member bank, an amount not 
to exceed $1,000,000; and 

(B) in the case of a member 
bank, an amount not to exceed the lesser 
of-- 

(i) $1,000,000; or 
(ii) 1 percent of the total assets 

of such member bank .... 

CHAPTER 12 -- FEDERAL SAVINGS 
ASSOCIATIONS 

§1462. Definitions 

For purposes of this chapter-- 
(l) Director 
The term "Director" means 

Director of the Office of Thrift Supervi- 
sion. 

(2) Corporation 
The term "Corporation" means 

the Federal Deposit Insurance Corpora- 
tion. 

(3) Office 
The term "Office" means the 

Office of Thrift Supervision. 
(4) Savings association 
The term "savings association" 

means a savings association, as defined in 
section 1813 of this title, the deposits of 
which arc insured by lhc Corporation. 

(5) Federal savings association 

The term "Federal savings asso- 
ciation" means a Federal savings associa- 
tion or a Federal savings bank chartered 
under section 1464 of this ti0e. 

(6) National bank 
The term "national bank" has the 

same meaning as in section 1813 of Otis 
title. 

(7) Federal banking agencies 
The term "Federal banking agen- 

cies" means the Office of the Comptroller 
of the Currency, the Board of Governors 
of the Federal Reserve System, and the 
Federal Deposit Insurance Corporation. 

(8) State 
The term "State" has the stone 

meaning as in section 1813 of this title. 
(9) Affiliate 
The term "affiliate" means any 

person that controls, is controlled by, or is 
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under conunon control with, a savings 
association, except as provided in section 
1467a of this title. 

§1462a. Director of the Office of Thrift 
Supervision 

(a) Establishment of Office 
There is established the Office 

of Thrift Supervision, which shall be an 
office in the Department of the Treasuiy. 

(b) Establishinent of position of 
Director 

(1) In general 
There is established the position 

of the Director of the Office of Thrift 
Supervision, who shall be the head of fl~e 
Office of Thrift Supervision and shall be 
subject to the general oversight of the 
Secretan~7 of the Treasuo7 .... 

(c)... 
(5) DEPUTY DIRECTOR.- 
(A) IN GENERAL.--The Secre- 

tau of the Treasun.r shall appoint a Dep- 
uty Director, and may appoint not more 
than 3 additional Deputy Directors of the 
Office. 

(B) FIRST DEPUTY DIREC- 
TOR.--If the Secretary, of the Treasury. 
appoints more than 1 Deputy Director of 
the Office, the SecretaU shall designate 
one such appointee as the First Deputy 
Director. 

(C) DUTIES.--Each Deputy 
Director appointed under this paragraph 
shall take an oath of office and perform 
such duties as the Director shall direct. 

(D) COMPENSATION AND 
BENEFITS.--The Director shall fix the 
compensation and benefits for each Dep- 
uty Director in accordance with this Act. 

§1463. Supervisionofsavingsassocia- 

tions 

(a) Federal savings associations 
(1) In general 
The Director shall provide for 

the examination, safe and sound opera- 

tion, and regulation of savings associa- 
tions .... 

(c) Stringency of standards 
All regulations and policies of 

the Director governing the safe and sonnd 
operation of savings associations, includ- 
ing regulations and policies governing 
asset classification and appraisals, shall 
be no less stringent than those established 
by the Comptroller of the Currency for 
national banks .... 

(g) Preemption of State usuu 
laws 

(1) Notwithstanding aw State 
law, a savings association may charge 
interest on any extension of credit at a 
rate of not more "than 1 percent in excess 
of the discount rate on 90-dw commer- 
cial paper in effect at the Federal Reserve 
bank in the Federal Reserve district in 
which such savings association is located 
or at the rate allowed by the laws of the 
State in which such savings association is 
located, whichever is greater. 

(2) ffthe rate prescribed inpara- 
graph (1) exceeds the rate such savings 
association would be permitted to charge 
in the absence of this subsection, the 
receiving or charging a greater rate of 
interest than that prescribed by paragraph 
(1), when knowingly done, shall be 
deemed a forfeiture of the entire interest 
which the extension of credit carries with 
it, or which has been agreed to be paid 
thereon. If such greater rate of interest 
has been paid, the person who paid it may 
recover, in a civil action cormnenced in a 
court of appropriate jurisdiction not later 
than 2 years after the date of such PW- 
ment, an amount equal to twice the 
amount of the interest paid from the sav- 
ings association taking or receiving snch 
interest .... 

§1464. Federal savings associations 

(a) In general 
In order to provide thrift institu- 

tions for the deposit of funds and for file 
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extension of credit for homes and other 
goods and sen-ices, the Director is autho- 
rized, under such regulations as the Di- 
rector nkay prescribe -- 

(1) to provide for the organiza- 
tion, incorporation, examination, opera- 
tion, and regulation of associations to be 
known as Federal savings associations 
(including Federal savings banks), and 

(2) to issue charters "therefor, 
giving primary consideration of the best 
practices of thrift institutions in the 
United Slates. The lending and invest- 
mere powers conferred by this section are 
intended to encourage such institutions to 
provide credit for housing safely and 
soundly. 

(b) Deposits and related powers 
(1) Deposit accounts 
(A) Subject to the terms of its 

charter and regulations of the Director, a 
Federal savings association may -- 

(i) raise funds through such 
deposit, share, or other accounts, includ- 
ing demand deposit accoums (hereafter in 
this section referred to as "accounts"); 
and 

(ii) issue passbooks, certificates, 
or other evidence of accounts. 

03) A Federal savings associa- 
tion nmy not -- 

(i) pay interest on a demand 
account; or 

(ii) permit aw overdraft (includ- 
ing an intmday overdraft) on behalf of an 
affiliate, or incur any such overdraft in 
such savings association’s account at a 
Federal reserve bank or Federal ho~ne 
loan bm~k on behalf of an affiliate. 

All savings accounts and de- 
mand accotmts shall have the same prior- 
ity uponliquidation. Holders of accounts 
and obligors of a Federal savings associa- 
tion shall, "to such extent as may be pro- 
vided by its charter or by regulations of 
the Director, be members of the savings 
association, and shall have such voting 
rights and such other rights as are thereby 
provided. 

(C) A Federal savings associa- 
tion may require not less than 14 days 
notice prior to payment of savings ac- 
comets if the charter of the savings associ- 
ation or the regulations of the Director so 
provide. 

(D) Ira Federal savings associa- 
tion does not pay all withdrmvals in full 
(subject to the right of the association, 
where applicable, to require notice), the 
payment of withdrawals from accounts 
shall be subject to such rules and proce- 
dures as may be prescribed by the savings 
association’s charter or by regulation of 
the Director. Except as authorized in 
writing by the Director, any Federal sav- 
ings association that fails to make :full 
payment of any withdrawal when due 
shall be deemed to be in an unsafe or 
unsound condition. 

(E) Accoums nmy be subject to 
check or to withdrawal or transfer on 
negotiable or transferable or other order 
or authorization to the Federal savings 
association, as the Director may by regu- 
lation provide. 

(F) A Federal savings associa- 
tion may establish remote service ~mits 
for the purpose of crediting savings or 
demand accounts, debiting such accounts, 
crediting payments on loans, and the 
disposition of related financial transac- 
tions, as provided in regulations pre- 
scribed by the Director. 

(2) Other liabilities 
To such extent as the Director 

nkay authorize in writing, a Federal sav- 
ings association may borrow, may give 
security, may be surety as defined by the 
Director and may issue such notes, bonds, 
debentures, or other obligations, or other 
securities, including capital stock .... 

(4) Mutual capital certificates 
In accordance with regulations 

issued by the Director, mutual capital 
certificates may be issued and sold di- 
rectly to subscribers or through under- 
writers. Such certificates may be included 
in calculating capital for the purpose of 
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subsection (t) of this section to the extem 
permitted by the Director. The issuance 
of certificates under this paragraph does 
not constitute a change of control or 
ownership under this chapter or any other 
law unless there is in fact a change in 
control or reorganization. Regulations 
relating to the issuance and sale of mutual 
capital certificates shall provide that such 
certificates -- 

(A) are subordinate to all sav- 
ings accounts, savings certificates, and 
debt obligations; 

(B) constitute a claim in liquida- 
tion on the general reserves, surplus, and 
undivided profits of the Federal savings 
association remaining after the payment 
in full of all savings accounts, savings 
certificates, and debt obligations; 

(C) arc entitled to the payment 
of dividends; and 

(D) may have a fixed or variable 
dividend rate. 

(5) [Redesiguated (4).1 
(c) Loans and investments 
To the extent specified in regula- 

tions of the Director, a Federal savings 
association may invest in, sell, or other- 
wise deal in the following loans and other 
investments: 

(1) Loans or investments without 
percentage of assets limitation 

Without limitation as a percent- 
age of assets, the following are permitted: 

(A) Accoum loans 
Loans on the securi~7 of its 

savings accounts and loans specifically 
related to transaction accounts. 

(B) Residential real property 
loans 

Loans on the security of liens 
upon residential real property. 

(C) United States government 
securities 

Investments in obligations o£ or 
fully guaranteed as to principal and inter- 
est by, the United States. 

(D) Federal home loan bank and 
Federal National Mortgage Association 

securities 
Investments in the stock or 

bonds of a Federal home loan bank or in 
the stock of the Federal National Mort:- 
gage Association. 

(E) Federal Home Loan Mort:- 
gage Corporation instruments 

Investments in mortgages, obli- 
gations, or other securities which are or 
have been sold by the Federal Home 
Loan Mortgage Corporation pursuant to 
section 305 or 306 of the Federal Home 
Loan Mortgage Corporation Act [12 
U.S.C. §§ 1454, 14551. 

(F) Other Govermnent securities 
Investments in obligations, 

participations, securities, or other instru- 
ments issued by, or fully guaranteed as to 
principal and interest by, the Federal 
National Mortgage Association, the Stu- 
dent Loan Marketing Association, the 
Government National Mortgage Associa- 
tion, or any agency of the United States. 
A savings association may issue and sell 
securities which are guaranteed pursuant 
to section 306(g) of the National Housing 
Act [12 U.S.C. § 1721(g)]. 

(G) Deposits 
Investments in accounts of any 

insured depository institution, as defined 
in section 3 of the Federal Deposit Insur- 
ance Act [12 U.S.C. § 1813]. 

(H) State securities 
Investments in obligations is- 

sued by aw State or political subdivision 
thereof (including any agency, corpora- 
tion, or instrmnentality of a State or polit- 
ical subdivision). A Federal savings 
association may not invest: more than 10 
percent of its capital in obligations of any 
one issuer, exclusive of investments in 
general obligations of any issuer. 

(I) Purchase of insured loans 
Purchase of loans secured by 

liens on improved real estate which are 
insured or guaranteed under the National 
Housing Act [12 U.S.C. § 1701 et seq.], 
the Servicemen’s Readjust~nent Act of 
1944, or chapter 37 of Title 38. 
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(J) Home improvement and 
manufactured home loans 

Loans made to repair, equip, 
alter, or improve any residential real 
property, and loans made for manufac- 
tured home financing. 

(K) Insured loans to finance the 
purchase of fee simple 

Loans insured under section 240 
of the National Housing Act [12 U.S.C. § 
1715z-5]. 

(L) Loans to financial institu- 
tions, brokers, and dealers 

Loans to -- 
(i) financial institutions with 

respect to which the United States or an 
agency or instrumemality thereof has any 
function o f examination or supervision, or 

(ii) any broker or dealer regis- 
tered with the Securities and Exchange 
Commission, which are secured by loans, 
obligations, or investments in which the 
Federal savings association has the statu- 
to~7 authority to invest directly. 

(M) Liquldi~ Investments.-- 
Investments (otl~er than equity invest- 
ments), identified by the Director, for 
liquidity purposes, including cash, funds 
on deposit at a Federal reserve bank or a 
Federal home loan bank, or bankers’ 
acceptances. 

(N) Investment in the National 
Housing Partnership Corporation. part- 
nerships, and joim ventures 

Investments in shares of stock 
issued by a corporation authorized to be 
created pursuant to title IX of the Hous- 
ing and Urban Development Act of 1968 
[42 U.S.C. §§ 3931 et seq.], and invest- 
merits in any partnership, limited partner- 
ship, or joint venture formed pursuant to 
section 907(a) or 907(c) of such Act [42 
U.S.C. § 3937(a), (c)l. 

(O) Certain HUD insured or 
guaranteed investments 

Loans that are secured by mort- 
gages -- 

(i) insured under title X of the 
National Housing Act [12 U.S.C. §§ 

1749aa et seq.], or 
(ii) guaranteed under title IV of 

the Housing and Urban Development Act 
of 1968 [42 U.S.C. §§ 3901 el seq.l, 
under part B of the National Urban Policy 
and New Comnm~fity Development Act 
of 1970 [42 U.S.C. §§ 4511 etseq.l, or 
trader section 802 of the Housing and 
Conmmnity Development Act of 1974 
[42 U.S.C. § 144O1. 

(P) State housing corporation 
invest~nents 

Obligations of and loans to any 
State housing corporation, if -- 

(i) such obligations or loans are 
secured directly, or indirectly through an 
agent or fiduciary,, by a first lien on im- 
proved real estate which is insured under 
the provisions of the National Housing 
Act [12 U.S.C. §§ 1701 etseq.], and 

(ii) in the evem of default, the 
holder of the obligations or loans has the 
right directly, or indirectly through an 
agent or fiduciaD~, to cause to be subject 
to the satisfaction of such obligations or 
loans the real estate described in the first 
lien or the insurance proceeds under the 
National Housing Act [12 U.S.C. §§ 1701 
et seq.]. 

(Q) Investment companies 
A Federal savings association 

may invest in, redeem, or hold shares or 
certificates issued by any open-end man- 
agement investment company which -- 

(i) is registered with the Securi- 
ties and Exchange Conunission under the 
Investment Company Act of 1940 [15 
U.S.C. §§ 80a-1 etseq.], and 

(ii) thc portfolio of which is 
restricted by such management company’s 
investment policy (changeable only if 
authorized by shareholder vote) solely to 
investments that a Federal savings associ- 
ation by law or regulation may, without 
limitation as to percentage of assets, 
invest in, sell, redeem, hold, or othemqse 
deal in. 

(R) Mortgage-backed securities 
hwestments in securities that -- 
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(i) are offered and sold pursuant 
to section 4(5) of the Securities Act of 
1933 [15 U.S.C. § 77d(5)]; or 

(ii) are mortgage related securi- 
ties (as defined in section 3(a)(41) of the 
Securities Exchange Act of 1934 [15 
U.S.C. § 78c(a)(41)]), 
subj ect to such regulations as the Director 
may prescribe, including regulations 
prescribing minimum size of the issue (at 
the time of initial distribution) or mini- 
mum aggregate sales price, or both. 

(S) Small business related secu- 
rities 

hwestments in small business 
related securities (as defined in section 
78c(a)(53) of Tire 15), subject to such 
regulations as "the Director may prescribe, 
including regulations concerning the 
minimum size ofthc issue (at: the time of 
the initial distribution), thc minimum 
aggregate sales price, or both. 

(T) Credit card loans 
Loans made through credit cards 

or credit card accounts. 
(U) Educational loans 
Loans made for the payment of 

edncational expenses. 
(2) Loans or investments limited 

to a percentage of assets or capital 
The following loans or invest- 

ments are permitted, but: only to the ex- 
tent specified: 

(A) Commercial and other loans 
Secured or unsecured loans for 

conwnercial, corporate, business, or agri- 
cultural purposes. The aggregate amount 
of loans made under this subparagraph 
may not exceed 20 percent of the total 
assets of the Federal savings association, 
and amounts in excess of 10 percent of 
such "total assets may be used under this 
subparagraph tufty for small business 
loans, as that term is defined by the Di- 
rector. 

(B) Nonresidential real property 
loans 

(i) In general 
Loans on the securi~r of liens 

npon nonresidential real property. Except 
as provided in clause (ii), the aggregate 
a~nount of such loans shall not exceed 
400 percent of the Federal savings associ- 
ation’s capital, as determined under sub- 
section (t) of this section. 

(ii) Exception 
The Director may pernfit a sav- 

ings association to exceed the limitation 
set forth in clause (i) if the Director deter- 
raines that the increased authority -- 

(I) poses no significant risk to 
the safe and sound operation of the asso- 
ciation, and 

(II) is consistent with prudent 
operating practices. 

(iii) Monitoring 
If the Director permits any in- 

creased authority pursuant to clause (ii), 
the Director shall closely monitor the 
Federal savings association’s condition 
and lending activities to ensure that the 
savings association carries out all author- 
i~r under this paragraph in a safe and 
sound manner and complies with this 
subparagraph and all relevant laws and 
regulations. 

(C) Investments in personal 
property 

Investments in tangible personal 
property, including vehicles, manufac- 
tured homes, machinel)~, equipment, or 
furniture, for rental or sale. Investments 
under this subparagraph may not exceed 
10 percent of the assets of the Federal 
savings association. 

(D) Consumer loans and certain 
securities 

A Federal savings association 
may make loans for personal, family, or 
household purposes, including loans 
reasonably incident to providing such 
credit, and may invest in, sell, or hold 
conwnercial paper and corporate debt 
securities, as defined and approved by the 
Director. Loans and other invest~nents 
under this subparagraph may not exceed 
35 percent of the assets of the Federal 
savings association, except that amounts 
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in excess of 30 percent of the assets may 
be invested only in loans which are made 
by the association directly to the original 
obligor and with respect to which the 
association does not pay a~\,�T finder, refer- 
ral, or other fee, directly or indirectly, to 
ant, third party. 

(3) Loans or investments limited 
to 5 percent of assets 

The following loans or invest- 
ments are permitted, but not to exceed 5 
percent of assets of a Federal savings 
association for each subparagraph: 

(A) Community development 
investments 

hwestments in real property and 
obligations secured by liens on real prop- 
erty located within a geographic area or 
neighborhood receiving concentrated 
development assistance by a local gov- 
ermncnt under tire I of the Housing and 
Conmmnity Development Act of 1974 
[42 U.S.C. §§ 5301 et seq.]. No invest- 
merit under this subparagraph in such real 
property may exceed an aggregate of 2 
percent of the assets of the Federal sav- 
ings association. 

03) Nonconfornfing loans 
Loans upon the security of or 

respecting real property or interests there- 
in used for primarily residential or farm 
purposes that do not comply with the 
limitations of this subsection. 

(C) Construction loans without 
security 

Loans -- 
(i) the principal purpose of 

which is to provide financing with respect 
to what is or is expected to become pri- 
marily residential real estate; and 

(ii) with respect to which the 
association -- 

(I) relies substantially on the 
borrower’s general credit: standing and 
projected future income for repayment, 
without other security; or 

(II) relies on other assurances for 
repayment, inchiding a guarantee or simi- 
lar obligation of a third pa~ly. 

The aggregate amount of such invest- 
merits shall not exceed the greater of the 
Federal savings association’s capital or 5 
percent of its assets. 

(D) Redesignated (C) 
(4) Other loans and investments 
The following additional loans 

and other investments to the extent autho- 
rized below: 

(A) Business development credit 
corporations 

A Federal savings association 
that is in compliance with the capital 
standards prescribed under subsection (t) 
of this section may invest in, lend to, orto 
conunit itself to lend to, any business 
development credit corporation incorpo- 
rated in the State in which "the home 
office of the association is located in the 
same maturer and to the same extent as 
savings associations chartered by such 
State are authorized. The aggregate 
amount of such investments, loans, and 
commitments of al\v suchFederal savings 
association shall not exceed one-half of 1 
percent of the associatioffs total outstand- 
ing loans or $250,000, whichever is less. 

(B) Service corporations 
Investments in the capital stock, 

obligations, or other securities of ant’ 
corporation organized under the laws of 
the State in which the Federal savings 
associatioffs home office is located, if 
such corporation’s entire capital stock is 
available for purchase only by savings 
associations of such State and by Federal 
associations having their home offices in 
such State. No Federal savings associa- 
tion may make ant, investment under tiffs 
subparagraph if the association’s aggre- 
gate outstanding investment under tiffs 
subparagraph would exceed 3 percent of 
the association’s assets. Not less than 
one-half of the investment permitted 
under this subparagraph which exceeds 1 
percent of the association’s assets shall be 
used primarily for community, ironer-city, 
and commm~ity development purposes. 

(C) Foreign assistance invest- 
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ments 

Investments in housing project 

loans having the benefit of any guaranty 

under section 221 of the Foreign Assis- 

tance Act of 1961 [22 U.S.C. § 2181] or 
loans having the benefit of a~~ guarantee 

under section 224 of such Act: [22 U.S.C. 
§ 2184], or any commitment or agreement 

with respect to such loans made pursuant 

to either of such sections and in the share 

capital and capital reserve of the 

Inter-American Savings and Loan Bank. 

This authority extends to the acquisition, 

holding, and disposition of loans guaran- 

teed under section 221 or 222 of such Act 

[22 U.S.C. §§ 2181, 2182]. Investments 
under this subparagraph shall not exceed 

1 percent of the Federal savings associa- 

tion’s assets. 

(D) Small business investment 
companies 

A Federal savings association 

may invest in stock, obligations, or other 

securities of a~7 small business invest- 
ment company formed pursuant to section 

301 (d) of the Small Business Investment 

Act of 1958 [15 U.S.C. § 681(d)] for the 
purpose of aiding members of a Federal 

home loan bank. A Federal savings asso- 

ciation may not: make any investment 

under this subparagraph if its aggregate 

outstanding investment under this sub- 

paragraph would exceed 1 percent of the 

assets of such savings association. 

03) Bankers’ banks 
A Federal savings association 

may purchase for its own account shares 

of stock of a bankers’ bank, described in 
Paragraph Seventh of section 24 of this 

title or in section 27(b) of this title, on the 

same terms and conditions as a national 

bank may purchase such shares .... 

(d) Regulatory authority 

(1) In general 

(A) Enforcement 
The Director shall have power to 

enforce this section, section 8 of the 
Federal Deposit Insurance Act [ 12 U. S.C. 

§ 1818], and regulations prescribed here- 

under. In enforcing any provision of this 

section, regulations prescribed under this 

section, or any other law or regulation, or 

in any other action, suit, or proceeding to 

which "the Director is a party or in which 

fl~e Director is interested, and in fl~e 
administration of conservatorships and 

receiverships, the Director may act in the 

Director’s own name and through the 

Director’s own attorneys .... 

(2) Conservatorships and receiv- 

erships 

(A) Grounds for appointing 

conservator or receiver for insured sav- 

ings association 

The Director of "the Office of 

Thrift Supervision may appoint a conser- 

vator or receiver for any insured savings 

association if the Director determines, in 

the Director’s discretion, that 1 or more of 
the grounds specified in section 1 l(c)(5) 

of the Federal Deposit Insurance Act [12 

U.S.C. § 1821(c)(5)] exists. 

03) Power of appointment; 
judicial review 

The Director shall have exclu- 

sive power and jurisdiction to appoint a 

conservator or receiver for a Federal 

savings association. If. in "the opinion of 

tl~e Director, a ground for the appoint- 

merit of a conservator or receiver for a 

savings association exists, the Director is 

authorized to appoint ex parte and with- 

out notice a conservator or receiver for 

the savings association. In the event of 

such appointment, the association may, 

within 30 days thereafter, bring an action 

in the United States district court for the 

judicial district: in which the home office 

of such association is located, or in the 
United States District Court [’or the Dis- 

trict of Columbia, for an order requiring 

the Director to remove such conservator 

or receiver, and the court shall upon the 

merits dismiss such action or direct the 

Director to remove such conservator or 

receiver. Upon the commencement of 

such an action, the court having jurisdic- 

tion of a~ other action or proceeding 
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authorized under this sub section to which 
the association is a party shall stay such 
action or proceeding during the pendency 
of the action for removal of the conserva- 
tor or receiver. 

(C) Replacement 
The Director may, without any 

prior notice, hearing, or other action, 
replace a conservator with another con- 
servator or with a receiver, but: such re- 
placement shall not affect any right which 
the association may have to obtain judi- 
cial review of the original appointment, 
except that any removal under this sub- 
paragraph shall be removal of the conser- 
vator or receiver in office at the time of 
such removal. 

(D) Court: action 
Except as olhcl~vise provided in 

this subsection, no court may take any 
action for or toward the removal of any 
conservator or receiver or, except at the 
request of the Director, to restrain or 
affect the exercise of powers or functions 
of a conservator or receiver. 

(E) Powers 
(i) In general 
A conservator shall have all the 

powers of the members, the stockholders, 
the directors, and the officers of the asso- 
ciation and shall be authorized to operate 
the association in its own name or to 
conserve its assets in the maimer and to 
the extent authorized by the Director. 

(ii) FDIC or RTC as conservator 
or receiver 

Except as provided in section 
21A of the Federal Hmne Loan Bank Act 
[12 U.S.C. § 1441a], the Director, at the 
Director’s discretion, may appoint the 
Federal Deposit Insurance Corporation or 
the Resolution Trust Corporation, as 
appropriate, as conservator for a savings 
association. The Director shall appoint 
only the Federal Deposit Insurance Cor- 
poration or the Resolution Trust Corpora- 
tion, as appropriate, as receiver for a 
savings association for the purpose of 
liquidation or winding up the affairs of 

such savings association. The conser- 
vator or receiver so appointed shall, as 
such, have power to bw at its own sale. 
The Federal Deposit Insurance Corpora- 
tion, as such conservator or receiver, shall 
have all the powers of a conservator or 
receiver, as appropriate, granted under the 
Federal Deposit Insurance Act [ 12 U. S.C. 
§§ 1811 et seq.], and (when not inconsis- 
tent therewith) any other rights, powers, 
and privileges possessed by conservators 
or receivers, as appropriate, of savings 
associations under this chapter and aw 
other provisions of law .... 

(F) Disclosure requirement for 
those acting on behalf of conservator 

A conservator shall require that 
any independent contractor, consultant, or 
counsel employed by the conservator in 
connection with the conservatorship of a 
savings association pursuant to this sec- 
tion shall fully disclose to all parties with 
which such contractor, consultant, or 
counsel is negotiating, aw limitation on 
the authority of such contractor, consul- 
tant, or counsel to make legally" binding 
representations on behalf of the conserva- 
tor. 

(3) Regulations 
(A) In general 
The Director may prescribe 

regulations for the reorganization, consol- 
idation, liquidation, and dissolution of 
savings associations, for the merger of 
insured savings associations with insured 
savings associations, for savings associa- 
tions in conservatorship and receivership, 
and for the conduct of conservatorships 
and receiverships. The Director may, by 
regulation or otherwise, provide for the 
exercise of functions by members, stock- 
holders, directors, or officers of a savings 
association during conservatorship and 
receivership. 

(B) FDIC orRTC as conservator 
or receiver 

In any case where the Federal 
Deposit Insurance Corporation or the 
Resolution Trust Corporation is the con- 
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servator or receiver, any regulations 
prescribed by the Director shall be con- 
sistent with any regulations prescribed by 
the Federal Deposit Insurance Corpora- 
tion pursuant to the Federal Deposit In- 
surance Act [12 U.S.C. § 1811 etseq.]. 

(e) Character and responsibility 
A charter may be granted only-- 
(1) to persons of good character 

and responsibility, 
(2) if in the judgment of the 

Director a necessity exists for such an 
institution in the community to be servTed, 

(3) if there is a reasonable prob- 
ability of its usefulness and success, and 

(4) if the association can be 
established without undue injm3r to prop- 
erly conducted existing local thrift and 
home financing institutions. 

(f) Federal Home Loan Bank 
Membership.--After the end of the 
6-month period beginning on the date of 
the enactment of the Federal Home Loan 
Bank System Modernization Act of 1999, 
a Federal savings association may be- 
come a member of the Federal Home 
Loan Bank System, and shall qualify for 
such membership in the nmm~er provided 
by the Federal Home Loan Bank Act. 

(g) [Repealed.]... 
(i) Conversions 
(1) In general 
Any savings association which 

is, or is eligible to become, a member of 
a Federal home loan bank may convert 
into a Federal savings association (and in 
so doing nmy change directly from the 
mutual form to the stock form, or from 
the stock form to the mutual form). Such 
conversion shall be subject to such regu- 
lations as the Director shall prescribe. 
Thereafter such Federal savings associa- 
tion shall be entitled to all the benefits of 
this section and shall be subject to exami- 
nation and regulation to the same extent 
as other associations incorporated pursu- 
ant to this chapter. 

(2) Authority of Director 
(A) No savings association may 

convert from the mutual to the stock 
form, or frmn the stock form to the mu- 
tual form, except in accordance with the 
regulations of the Director. 

(B) Any aggrieved person may 
obtain review of a final action of the 
Director which approves or disapproves 
a plan of conversion pursuant to this 
subsection only by complying with the 
provisions of section 1467a(j) of this title 
within the time limit and in the manner 
therein prescribed, whichprovisions shall 
apply in all respects as if such final action 
were an order the review of which is 
therein provided for, except that such 
time limit shall commence upon publica- 
tion of notice of such final action in the 
Federal Register or upon the giving of 
such general notice of such final action as 
is required by or approved under regula- 
tions of the Director, whichever is later. 

(C) AW Federal savings associ- 
ation may change its designation from a 
Federal savings association to a Federal 
savings bank, or the reverse. 

(3) Conversion to State associa- 
tion 

(A) Any Federal savings associ- 
ation may convert itself into a savings 
association or savings bank organized 
pursuant to the laws of the State in which 
the principal office of such Federal sav- 
ings association is located if-- 

(i) the State permits the conver- 
sion ofaw savings association or savings 
bank of such State into a Federal savings 
association; 

(ii) such conversion of a Federal 
savings association into such a State 
savings association is determined-- 

(I) upon the vote in favor of such 
conversion cast in person or by proxy at 
a special meeting of members or stock- 
holders called to consider such action, 
specified by the law of the State in which 
the home office of the Federal savings 
association is located, as required by such 
law for a State-chartered institution to 
convert itself into a Federal savings asso- 
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ciation, but in no event upon a vote of 
less than 51 percent of all the votes cast 
at such meeting... 

(4) Savings bank activities 
(A) To the extent authorized by 

the Director, but subject to section 
18(m)(3) of the Federal Deposit Insur- 
ance Act [12 U.S.C. § 1828(m)(3)1-- 

(i) any Federal savings bank 
chartered as such prior to October 15, 
1982, may continue to make any invest- 
ment or engage in any activi~7 not other- 
wise authorized under this section, to the 
degree it was permitted to do so as a 
Federal savings bank prior to October 15, 
1982; and 

(ii) any Federal savings bank in 
existence on August 9, 1989, and for- 
merly organized as a mutual savings bank 
under State law may continue to make 
any investment or engage in any activity 
not othem, ise authorized under this sec- 
tion, to the degree it was authorized to do 
so as a mutual savings bank under State 
law. 

(B) The anthority conferred by 
this paragraph nkay be ntilized by any 
Federal savings association that acquires, 
by merger or consolidation, a Federal 
savings bank enjoying grandlhther rights 
hereunder. 

(5) CONVERSION TO NA- 
TIONAL OR STATE BANK.-- 

(A) IN GENERAL.--Any Fed- 
eral savings association chartered and in 
operation before the date of enactment of 
the Gramm-Leach-Bliley Act, with 
branches in operation before such date of 
enactment in 1 or more States, nkay con- 
vert, at its option, with the approval of the 
Comptroller of "the Currency for each 
uational bank, and with the approval of 
the appropriate State bank supervisor and 
the appropriate Federal banking agency 
for each State bank, into 1 or more na- 
tional or State banks, each of which may 
encompass 1 or more of the branches of 
the Federal savings association in opera- 
tion before such date of enactment in 1 or 

more States subject to subparagraph (B). 
(B) CONDITIONS OF CON- 

VERSION.--The authority in subpara- 
graph (A) shall apply only if each result- 
ing national or State bank-- 

(i) will meet all financial, man- 
agement, and capital requirements appli- 
cable to the resulting national or State 
bank; and 

(ii) if more than 1 uatioual or 
State bank results from a conversion 
under this subparagraph, has received 
approval from the Federal Deposit Insur- 
ance Corporation under section 5(a) of 
the Federal Deposit Insurance Act. 

(C) NO MERGER APPLICA- 
TION UNDER FDIA REQUIRED.--No 
application under section 18(c) of the 
Federal Deposit Insurance Act shall be 
required for a conversion under this para- 
graph. 

(D) DEFINITIONS.--For pur- 
poses of this paragraph, the terms ’State 
bank’ and ’State bank snpelvisor’ have the 
same meanings as in section 3 of the 
Federal Deposit Insurance Act. 

(j) [Repealed.] ... 
(m) Branching 
(1) In general 
(A) No savings association 

incorporated under the laws of the Dis- 
trict of Columbia or organized in the 
District or doing business in the District 
shall establish any branch or move its 
principal office or any branch without the 
Director’s prior written approval. 

(B) No savings association shall 
establish any branch in the District of 
Columbia or move its principal office or 
an5, branch in the District without the 
Director’s prior written approval. 

(2) Definition 
For purposes of this subsection 

the term "branch" means any office, place 
of business, or facility, other than the 
principal office as defined by the Direc- 
tor, of a savings association at which 
accounts are opened or payments are 
received or withdrawals are made, or any 
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other office, place of business, or facility 
of a savings association defined by tile 
Director as a branch within the meaning 
of such sentence. 

(n) Trusts 
(1) Permits 
The Director may grant by spe- 

cial permit to a Federal savings associa- 
tion applying therefor the right to act: as 
trustee, executor, administrator, guardian, 
or in any other fiducia~ capacity in 
which State banks, trust companies, or 
other corporations which compete with 
Federal savings associations are permit- 
ted to act under the laws of the State in 
which the Federal savings association is 
located. Subject to the regulations of the 
Director, service corporations may invest 
in State or federally chartered corpora- 
tions which are located in the State in 
which the home office of the Federal 
savings association is located and which 
are engaged in trust activities .... 

(7) Certain loans prohibited 
It shall be unlawful for any 

Federal savings association to lend aw 
officer, director, or employee a~r funds 
held in trust under the powers conferred 
by this section. A~\V officer, director, or 
employee making such loan, or to whom 
such loan is made, may be fined not more 
than $50,000 or twice the amount of that 
persoffs gain from the loan, whichever is 
greater, or may be imprisoned not more 
than 5 years, or may be both fined and 
imprisoned, in the discretion of the court. 

(8) Factors to be considered 
In reviewing applications for 

permission to exercise the powers enu- 
~nerated in this sectiork the Director may 
consider-- 

(A) the amotmt of capital of the 
applying Federal savings association, 

(B) whether or not such capital 
is sufficient under the circumstances of 
tile case, 

(C) the needs of the conunuhity 
to be served, and 

(D) any other facts and circum- 

stances that seem to it proper. 
The Director may grant or refuse 

the application accordingly’, except that 
no permit shall be issued to any associa- 
tion having capital less "than the capital 
required by State law of State banks, trust 
companies, and corporations exercising 
such powers .... 

(o) Conversion of State savings 
banks 

(1) Subject to the provisions of 
this subsection and under regulations of 
the Director, the Director may authorize 
the conversion of a State-chartered sav- 
ings bank that is a Deposit Insurance 
Ftmd member into a Federal savings 
bank, if such conversion is not in contra- 
vention of State law, and provide for the 
organization, incorporation, operation, 
exaraination, and regulation of such insti- 
tution .... 

(p) Conversions 
(1) NomTithstanding any other 

provision of law, and consistent with the 
purposes of this chapter, the Director may 
anthorize (or in the case of a Federal 
savings association, require) the conver- 
sion of any mutual savings association or 
Federal mutt~al savings bank "that is in- 
sured by the Corporation into a Federal 
stock savings association or Federal stock 
savings bank, or charter a Federal stock 
savings association or Federal stock sav- 
ings bank to acquire the assets of, or 
merge with such a mntual institution 
under the regulations of the Director. 

(2) Authorizations under this 
subsection may be made only-- 

(A) if the Director has deter- 
mined that severe financial conditions 
exist which threaten the stability of an 
association and that such authorization is 
likely to improve the financial condition 
of the association, 

(B) when the Corporation has 
contracted to provide assistance to such 
association under section 13 of the Fed- 
eral Deposit Insurance Act [12 U.S.C. § 
1823], or 
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(C) to assist an institution in 
receivership, 

(3) A Federal savings bank 
chartered under tiffs subsection shall have 
the same authority with respect to invest- 
ments, operations and activities, and shall 
be subject to the same restrictions, includ- 
ing those applicable to branching and dis- 
criminatim~, as would apply to it if it were 
chartered as a Federal savings bank under 

aw other provision of this chapter, and 
may engage in aw investment, activi~7, 
or operation that the institution it ac- 
quired was engaged in if that institution 
was a Federal savings bank, or would 
have been authorized to engage in had 
that institution converted to a Federal 
charter. 

(q) Tying arrangements 
(1) A savings association may 

not in any manner extend credit, lease, or 
sell properly of aw kind, or furnish any 
service, or fix or vary the consideration 
for any of the foregoing, on the condition 
or requirement -- 

(A) that the customer shall ob- 
tain additional credit, property, or service 
from such savings association, or from 
any service corporation or affiliate of 
such associatim~ other than a loan, dis- 
count, deposit, or trust service; 

(B) that the customer provide 
additional credit, property, or service to 
such association, or to any service corpo- 
ration or affiliate of such association, 
other than those related to and usually 
provided in connection with a similar 
loan, discount, deposit, or trust service; 
and 

(C) that the custmner shall not 
obtain some other credit, property, or 
service from a competitor of such associ- 
ation, or from a competitor of any service 
corporation or affiliate of such associa- 
tion, other than a condition or require- 
ment that such association shall reason- 
ably impose in cmmection with credit 
transactions to assure the soundness of 
credit. 

(2)(A) AW person may sue for 
and have injunctive relief, in any court of 
the United States having jurisdiction over 
the parties, against threatened loss or 
damage by reason of a violation of para- 
graph (1), under the same conditions and 
principles as injunctive relief against 
threatened conduct that will cause loss or 
damage is granted by courts of equip7 and 
under the rules governing such proceed- 
ings. 

(B) Upon the execution of pro- 
per bond against damages for an injunc- 
tion improvidently granted and a showing 
that the danger of irreparable loss or 
danmge is immediate, a preliminary in- 
jmmtion may issue. 

(3) Any person injured by a 
violation of paragraph (1) may bring an 
action in any district court of the United 
States in which the defendant resides or is 
found or has an agent, without regard to 
the amount in controversy, or in any other 
court of competent jurisdiction, and shall 
be entitled to recover three times the 
amount of the daraages sustained, and the 
cost: of suit:, including a reasonable attor- 
ney’s fee. Any such action shall be 
brought within 4 years from the date of 
the occurrence of the violation. 

(4) Nothing contained in this 
subsection affects in any manner the right 
of the United States or any other party to 
bring an action under any other law of the 
United States or of any State, including 
any right which nmy exist in addition to 
specific statutory authority, challenging 
the legality of any act or practice which 
mW be proscribedby this subsection. No 
regulation or order issued by the Director 
under this subsection shall in any manner 
constitute a defense to such action. 

(5) For purposes of this subsec- 
tion, the term "loan" includes obligations 
and extensions or advances of credit. 

(6) Exceptions 
The Director nmy, by regulation 

or order, pernfft such exceptions to the 
prohibitions of this subsection as the 
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Director considers will not be contralT to 
the purposes of this subsection and which 
conform to exceptions granted by the 
Board of Governors of the Federal Re- 
serve System pursuant to section 1972(b) 
of this title. 

(r) Out-of-State branches 
(1) No Federal savings associa- 

tion may establish, retain, or operate a 
branch outside the State in which the 
Federal savings association has its home 
office, unless the association qualifies as 
a domestic building and loan association 
under section 7701(a)(19) of Title 26 or 
meets the asset composition test imposed 
by subparagraph (C) of that section on 
institutions seeking so to qualify, or qual- 
ifies as a qualified thrift lender, as deter- 
nfined under secrion 1467a(m) of this 
rifle. No out-of-State branch so estab- 
lished shall be retained or operated unless 
the total assets of the Federal savings 
association attributable to all branches of 
the Federal savings association in that 
State would qualify the branches as a 
whole, were they othemTise eligible, for 
treatment as a domestic building and loan 
association under section 7701 (a)(19) of 
Title 26 or as a qualified thrift lender, as 
determined under section 1467a(m) of 
this title, as applicable. 

(2) The limitations of paragraph 
(1) shall not apply if-- 

(A) the branch results from a 
transaction authorized under section 
13(k) of the Federal Deposit Insurance 
Act [12 U.S.C. § 1823(k)]; 

03) the branch was authorized 
for the Federal savings association prior 
to October 15, 1982; 

(C) "the la~v of the State where 
fire branch is located, or is to be located, 
would permit establishment o:f fire branch 
if the association was a savings associa- 
tion or savings bank chartered by the 
State in which its home office is located; 
or 

(D) the branch was operated 
lawfully as a branch under State law prior 

to the association’s conversion to a Fed- 
eral charter. 

(3) The Director, for good cause 
shown, may allow Federal savings associ- 
ations up to 2 years to comply with tire 
requirements of this subsection. 

(s) Minimum capital require- 
ments 

(1) In general 
Consistent with the purposes of 

section 3907 of this title and the capital 
requirements established pursuant to such 
section by the appropriate Federal bank- 
ing agencies (as defined in section 
3902(1) of this title), the Director shall 
require all savings associations to achieve 
and maintain adequate capital by-- 

(A) establishing mininmm levels 
of capital for savings associations; and 

03) using such other methods as 
the Director determines to be appropriate. 

(2) Minimum capital levels may 
be determined by Director case-by-case 

The Director may, consistent 
with subsection (t) of this section, estab- 
lish the minlmmn level of capital for a 
savings association at such amount or at 
such ratio of capital-to-assets as the Di- 
rector determines to be necessary, or 
appropriate for such association in light 
of the particular circumstances of the 
association. 

(3) Unsafe or unsound practice 
In the Director’s discretion, the 

Director nmy treat the failure of any 
savings association to maintain capital at 
or above the rnluimum level required by 
the Director trader this subsecrion, or 
subsection (t) of’this section as an unsafe 
or tmsound practice. 

(4) Directive to irmrease capital 
(A) Plan raay be required 
In addition to aw other action 

authorized by law, including paragraph 
(3), the Director may issue a directNe 
requiring any savings association which 
fails to maintain capital at or above the 
rnluimum level required by the Director 
to submit and adhere to a plan for in- 
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creasing capital which is acceptable to the 
Director. 

03) Enforcement of plan 
A~r directive issued and plan 

approved under subparagraph (A) shall be 
enforceable under section 8 of the Federal 
Deposit Insurance Act: [12 U.S.C. § 1818] 
to the same extent and in the same man- 
net as an outstanding order which was 
issued under section 8 of the Federal 
Deposit Insurance Act [12 U.S.C. § 1818] 
and has become final. 

(5) Plan taken into account in 
other proceedings 

The Director may-- 
(A) consider a savings associa- 

tion’s progress in adhering to aw plan 
required under paragraph (4) whenever 
such association or any affiliate of such 
association (including any company 
which controls such association) seeks 
the Director’s approval for any proposal 
which would have the effect of diverting 
earnings, diminishing capital, or other- 
wise impeding such association’s progress 
in meeting the minimum level of capital 
required by the Director; and 

03) disapprove any proposal 
referred to in snbparagraph (A) if the 
Director determines that the proposal 
would adversely affect the ability of the 
association to comply with such plan. 

(t) Capital standards 
(1) In general 
(A) Requirement for standards to 

be prescribed 
The Director shall, by regula- 

tion, prescribe and maintain uniformly 
applicable capital standards for savings 
associations. Those standards shall in- 
clude-- 

(i) a leverage limit; 
(ii) a tangible capital require- 

meat; and 
(iii) a risk-based capital require- 

ment. 
03) Compliance 
A savings association is not in 

cmnpliance with capital standards for 

purposes of this subsection unless it com- 
plies with all capital standards prescribed 
under this paragraph. 

(C) Stringency 
The standards prescribed under 

tiffs paragraph shall be no less stringent 
than the capital standards applicable to 
national banks. 

(D) Deadline for regulations 
The Director shall promulgate 

final regulations under this paragraph not 
later than 90 days after August 9, 1989, 
and those regulations shall become effec- 
tive not later than 120 days after Angust 
9, 1989. 

(2) Content of standards 
(A) Leverage limit 
The leverage limit prescribed 

under paragraph (1) shall require a sav- 
ings association to maintain core capital 
in an amount not less than 3 percent of 
the savings association’s total assets. 

03) Tangible capital requirement 
The tangible capital reqnirement 

prescribed under paragraph (1) shall 
require a savings association to maintain 
tangible capital in an amount not less than 
1.5 percent of the savings association’s 
total assets. 

(C) Risk-based capital require- 
ment 

Notwithstanding paragraph 
(1)(C), the risk-based capital requirement 
prescribed under paragraph (1) may devi- 
ate from the risk-based capital standards 
applicable to national banks to reflect 
interest-rate risk or other risks, but snch 
deviations shall not, in the aggregate, 
result in materially lower levels of capital 
being required of savings associations 
under the risk-based capital requirement 
than would be required under the 
risk-based capital standards applicable to 
national banks .... 

(9) Definitions 
For purposes of this subsection-- 
(A) Core capital 
Unless the Director prescribes a 

more stringent definition, the term "core 
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capital" means core capital as defined by 
the Comptroller of the Currency for na- 
tional banks, less aw unidentifiable in- 
tangible assets¯ 

03) Qualifying supervisory 
goodwill 

The term "qualifying supervi- 
sou goodwill" means superviso .ry good- 
will existing on April 12, 1989, amortized 
on a straightline basis over the shorter 
of-- 

(i) 20 years, or 
(ii) the remaining period for 

amortization in effect on April 12, 1989¯ 
(C) Tangible capital 
The term "tangible capital" 

~neans core capital minus any intangible 
assets (as intangible assets are defined by 
the Comptroller of "the Currency :for na- 
tional banks). 

(D) Total assets 
The term "total assets" means 

total assets (as total assets are defined by 
the Comptroller of the Currency for na- 
tional banks) adjusted in the same manner 
as total assets would be adjusted in deter- 
mining compliance with the leverage 
limit applicable to national banks if the 
savings association were a national bank. 

(u) Limits on loans to one bor- 
rower 

(1) In general 
Section 84 of this title shall 

apply to savings associations in the same 
rammer and to the same extent as it ap- 
plies to national banks. 

(2) Special rules 
(A) Notwithstanding paragraph 

(1), a savings association may make loans 
to one borrower under one of the follow- 
ing clauses: 

(i) For any purpose, not to ex- 
ceed $500,000. 

(ii) To develop domestic resi- 
dential housing units, not to exceed the 
lesser of $30,000,000 or 30 percent of the 
savings association’s unimpaired capital 
and uni~npaired surplus, if-- 

(I) the savings association is and 
continues to be in cmnpliance with the 
fully phased-in capital standards pre- 
scribed under subsection (0 of this sec- 
tion; 

(II) the Director, by order, per- 
nfits the savings association to avail itself 
of the lfigher limit provided by this 
clause; 

(III) loans made under this 
clause to all borrowers do not, in aggre- 
gate, exceed 150 percent of the savings 
association’s uminpaired capital and 
unimpaired surplus; and 

(IV) such loans comply with all 
applicable loan-to-value requirements. 

03) A savings association’s loans 
to one borrower to finance "the sale of real 
property acquired in satisfaction of debts 
previously commcted in good faith shall 
not exceed 50 percent of the savings 
associatioffs tmimpaired capital and 
unimpaired surplus. 

(3) AuthoriU to i~npose more 
stringent restrictions 

The Director may impose more 
stringent restrictions on a savings associa- 
tion’s loans to one borrower if the Direc- 
tor determines that such restrictions are 
necessary to protect the safety and sound- 
ness of the savings association .... 

(x) HOME STATE CITIZEN- 
SHIP.--In determining whether a Federal 
court has diversity jurisdiction over a 
case in which a Federal savings associa- 
tion is a party, the Federal savings associ- 
ation shall be considered to be a citizen 
only of the State in wtfich such savings 
association has its home office¯ 

§1467a. Regulations of holding com- 
panies 

(a) Definitions 
(1) In general 
As used in this section, unless 

the context other~vise requires-- 
(A) Savings association 
The term "savings association" 
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includes a savings baltk or cooperative 
bank which is deemed by the Director to 
be a savings association under subsection 
(1) of this section. 

03) Uninsured institution 
The term "uninsured institution" 

means any depository institution the 
deposits of which are not: insured by the 
Federal Deposit Insurance Corporation. 

(C) Company 
The term "company" means any 

corporatiork partnership, trust,joint-stock 
compaw, or similar organization, but 
does not include the Federal Deposit 
Insurance Corporation, the Resolution 
Trust Corporation, any Federal home loan 
bank, or any company the raajori~r of the 
shares of which is owned by the United 
States or any State, orby an instrumental- 
ity of the United States or any State. 

(D) Savings and loan holding 
company 

(i) In general 
Except as provided in clause (ii), 

the term "savings and loan holding corn- 

paw" ~neans any company that directly 
or indirectly" controls a savings associa- 
tion or that controls any other company 
that is a savings and loan holding com- 
pany. 

(ii) Exclusion 
The term "savings and loan 

holding company" does not include a 
bank holding compaw that is registered 
under, and subject to, the Bank Holding 
Company Act of 1956, or to any company 
directly" or indirectly controlled by such 
company (other than a savings associa- 
tion). 

(E) Mtdtiple savings and loan 
holding company 

The term "nmltiple savings and 
loan holding company" means any sav- 
ings and loan holding company which 
directly or indirectly controls 2 or more 
savings associations. 

(F) Diversified savings and loan 
holding company 

The term "diversified savings 

and loan holding company" means any 
savings and loan holding company whose 
subsidiary savings association and related 
activities as permitted under paragraph 
(2) of subsection (c) of this section repre- 
senled, on either an actual or a pro forma 
basis, less than 50 percent of its consoli- 
dated net worth at the close of its preced- 
ing fiscal year and of its consolidated net 
earnings for such fiscal year, as deter- 
mined in accordance with regulations 
issued by the Director. 

(G) Subsidia~ 
The term "subsidiaB~" has the 

same meaning as in section 3 of the Fed- 
eral Deposit Insurance Act [12 U.S.C. § 
lal l. 

~) Affiliale 
The tem~ "affiliale" of a savings 

association means aw person wNch 
controls, is controlled by, or is under 
con~on control witl~ such savings asso- 
ciation. 

(I) Ba~ holNng company 
The ter~ "bank holding com- 

paw" and "bank" have the ~neaNngs 
given ~o such te~s in section 2 of the 
Bank Holding Compaw Act of 1956 [12 
U.S.C. ~ ~84~1. 

(J) Acquire 
The te~ "acquire" ~s the 

meami~g given to such te~ in section 
13(D(8) of the Federal Deposit Insurance 
Act [12 U.S.C. ~  82 (D(8)1. 

(2) Control 
For pu~oses of tlfis section, a 

person shall be deemed to ~ve control 
of-- 

(A) a savings association if the 
person directly or indirectly or acting in 
conce~ with one or morn other persons, 
or t~ough one or morn subsidiaries, 
owns, controls, or holds with power to 
vote, or holds proxies representing, 
t~n 25 pement of the voting s~ms of 
such savings association, or controls in 
any rammer the election of a nmjofib~ of 
the directors of such association; 

~) any other company if the 
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person directly or indirectly or acting in 
concert with one or more other persons, 
or through one or more subsidiaries, 
owns, controls, or holds with power to 
vote, or holds pro~es representing, more 
than 25 percent of the voting shares or 
rights of such other company, or controls 
in aI~ manner the election or appoint- 
ment of a majority of the directors or 
trustees of such other company, or is a 
general partner in or has contributed more 
than 25 percent of the capital of such 
other company; 

(C) a trust if the person is a 
trustee thereof; or 

(D) a savings association or any 
other company if the Director determines, 
after reasonable notice and opportunity 
for hearing, that such person directly or 
indirectly exercises a controlling influ- 
ence over the management or policies of 
such association or other compaw. 

(3) Exclusions 
Notwithstanding any other pro- 

vision of this subsection, the term "sav- 
ings and loan holding company" does not 
include -- 

(A) a~r co~npany by virtue of its 
ownership or control of voting shares of 
a savings association or a savings and 
loan holding company acquired in con- 
nection with the underwriting of securi- 
ties if such shares are held only :for such 
period of time (not exceeding 120 days 
unless extended by the Director) as will 
permit the sale thereof on a reasouable 
basis; and 

03) m\V trust (other than a pen- 
sion, profit-sharing, shareholders’, voting, 
or business trus0 which controls a sav- 
ings association or a savings and loan 
holding company if such trust by its lerms 
nmst terminaite within 25 years or not 
later than 21 years and 10 months after 
the death of individuals living on the 
effective date of the trust, and is (i) in 
existence on June 26, 1967, or (ii) a tes- 
tamental3~ trust created on or after June 
26, 1967. 

(4) Special rule relating to quali- 
fied stock issuance 

No savings and loan holding 
company shall be deemed to control a 
savings association solely by reason of 
the purchase by such savings and loan 
holding company of shares issued by 
such savings association, or issued by any 
savings and loan holding company (other 
than a ba~k holding company) which 
controls such savings association, in 
connection with a qualified stock issu- 
ance if such purchase is approved by the 
Director under subsection (c0(1)(D) of 
this section, unless the acquiring savings 
and loan holding company, directly or 
indirectly, or acting in concert with 1 or 
more other persons, or through 1 or more 
subsidiaries, owns, controls, or holds with 
power to vote, or holds proxies represent- 
ing, more tlran 15 percent of the voting 
shares of such savings association or 
holding compa~\v. 

(b) Registration and examiuation 
(1) In general 
Within 90 days afterbecoming a 

savings and loan holding company, each 
savings and loan holding company shall 
register with "the Director on forms pre- 
scribed by the Director, which shall in- 
clude such information, under oath or 
othem, ise, with respect to the financial 
condition, ownership, operations, man- 
agement, and intercompaw relationships 
of such holding company and its subsid- 
iaries, and related matters, as the Director 
may deem necessa13./ or appropriate to 
caw out the purposes of this section. 
Upon application, the Director may ex- 
tend the time wittfin which a savings and 
loan holding company shall register and 
file the requisite information .... 

(c) Holding company activities 
(1) Prolfibited activities 
Except as otherwise provided in 

this subsection, no savings and loan hold- 
ing company and no subsidial?." which is 
not a savings association shall-- 

(A) engage in any activity or 
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render any sel~’ice for or on behalf of a 
savings association subsidiary for the 
purpose or with the effect of evading any 
law or regulation applicable to such sav- 
ings association; 

03) commence any business 
activity, other than the activities des- 
cribed in paragraph (2); or 

(C) continue any business activ- 
ity, other "than the activities described in 
paragraph (2), "after the end of the 2-year 
period beginning on the date on which 
such compaw received approval under 
subsection (e) of this section to become a 
savings and loan holding company sub- 
ject to the limitations contained in this 
subparagraph. 

(2) Exempt activities 
The prohibitions of subpara- 

graphs (B) and (C) of paragraph (1) shall 
not apply to the following business activi- 
ties of any savings and loan holding com- 
pany or any subsidiary" (of such compaw) 
which is not a savings association: 

(A) Furlfishing or performing 
management services for a savings asso- 
ciation subsidiary of such company. 

03) Conducting an insurance 
agency or escrow business. 

(C) Holding, managing, or liqui- 
dating assets owned or acquired from a 
savings association subsidiary, of such 
compa~. 

(D) Holding or managing prop- 
erties used or occupied by a savings asso- 
ciation subsidiary of such company. 

(E) Acting as trustee under deed 
of trust. 

(F) Any other activity-- 
(i) which the Board of Gover- 

nors of the Federal Reserve System, by 
regulation, has determined to be permissi- 
ble for bank holding companies under 
section 4(c) of the Bank Holding Com- 
pany Act of 1956 [12 U.S.C. § 1843(c)1, 
unless the Director, by regulation, prohib- 
its or limits aw such activi~ for savings 
and loan holding companies; or 

(ii) in which ~nultiple savings 

and loan holding companies were autho- 
rized (by regulation) to directly engage 
on March 5, 1987. 

(G) In the case of a savings and 
loan holding company, pttrchasing, hold- 
ing, or disposing of stock acquired in 
connection wilh a qualified stock issu- 
ance ffthe purchase of such stock by such 
savings and loan holding company is 
approved by the Director pursuant to 
subsection (q)(1)(D) of this section. 

(3) Certain limitations on activi- 
ties not applicable to certain holding 
companies 

Notwithstanding paragraphs (4) 
and (6) of this subsection, the limitations 
contained in subparagraphs 03) and (C) 
of paragraph (1) shall not apply to any 
savings and loan holding company (or 
any subsidiary of such company) which 
controls-- 

(A) only 1 savings association, if 
the savings association subsidiary of such 
company is a qualified thrift lender (as 
determined under subsection (m) of this 
section); or 

(B) more than 1 savings associa- 
tion, if-- 

(i) all, or all but 1, of the savings 
association subsidiaries of such company 
were initially acquired by the company or 
by an individual who would be deemed to 
control such company if such individual 
were a company-- 

(I) pursuant to an acquisition 
under section 13(c) or 13(k) of the Fed- 
eral Deposit Insurance Act [12 U.S.C. § 
1823(c) or (k)] or section 408(m) of the 
National Housing Act [12 U.S.C. § 
1730a(m)]; or 

(II) pursuant to an acquisition in 
which assistance was continued to a 
savings association under section 13 (i) of 
the Federal Deposit Insurance Act [12 
U.S.C. § 182~(i)]; and 

(ii) all of the savings association 
subsidiaries of such compa~ are quali- 
fied thiift lenders (as determined under 
subsection (m) of this section). 
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(4) Prior approval of certain new 
activities required 

(A) In general 
No savings and loan holding 

colnpany and no subsidiary which is not 
a savings association shall cormnence, 
either de novo or by an acquisition (in 
whole or in part:) of a going concern, any 
activity described in paragraph (2)(F)(i) 
of this subsection without the prior ap- 
proval of the Director. 

03) Factors to be considered by 
Director 

In considering any application 
under subparagraph (A) by any savings 
and loan holding company or any subsid- 
iary of any such colnpany which is not a 
savings association, the Director shall 
consider-- 

(i) whether the performance of 
the activity described in such application 
by the company or the subsidiary can 
reasonably be expected to produce bene- 
fits to the public (such as greater con- 
venience, increased competition, or gains 
in efficiency) that outweigh possible 
adverse effects of such activity (such as 
undue concentration of resources, de- 
creased or unfair competition, conflicts of 
interest, or unsound financial practices); 

(ii) the managerial resources of 
the compaNes involved; and 

(iii) the adequacy of the finan- 
cial resources, including capital, of the 
compaNes involved. 

(C) Director may differentiate 
bem~een new and ongoing activities 

In prescribing any regulation or 
considering any application under this 
paragraph, the Director may differentiate 
between activities commenced de novo 
and activities commenced by the acquisi- 
tion, in whole or in part, of a going con- 
cern. 

(D) Approval or disapproval by 
order 

The approval or disapproval of 
any application under this paragraph by 
the Director shall be made in an order 

issued by the Director containing the 
reasons for such approval or disapproval. 

(5) Grace period to achieve 
compliance 

If any savings association re- 
ferred to in paragraph (3) fails to maintain 
the stares of such association as a quali- 
fied thrift lender, the Director nray allow, 
for good cause shown, any company that 
controls such association (or any subsid- 
iary of such company which is not a 
savings association) up to 3 years to 
co~nply with the limitations contained in 
paragraph (1) (C) .... 

(7) Foreign savings and loan 
holding company 

Not~vithstanding any other pro- 
vision of this section, any savings and 
loan holding company organized undcr 
the laws of a foreign country as of June 1, 
1984 (including any subsidiary thereof 
which is not a savings association), which 
controls a single savings association on 
Augnst 10, 1987, shall not be subject to 
this subsection with respect to any activi- 
ties of such holding company which are 
conducted exclusively in a foreign coun- 
try. 

(8) Exemption for ba~k holding 
companies 

Except for paragraph (1)(A), this 
subsection shall not apply to any com- 
pany that is treated as a bank holding 
company for purposes of section 4 of the 
Bank Holding Company Act of 1956 [12 
U.S.C. § 1843], orany of its subsidiaries. 

(9) Prevention of New Affilia- 
tions Between S&I Holding Companies 
and Commercial Firn~s.-- 

(A) In General.-- Notwithstand- 
ing paragraph (3), no company may di- 
rectly or indirectly, including through any 
merger, consolidation, or other type of 
business combination, acquire control of 
a savings association after May 4, 1999, 
unless the company is engaged, directly 
or indirectly (including through a subsid- 
iary other than a savings association), 
only in activities that are permitted-- 
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(i) under paragraph (1)(C) or (2) 
of this subsection; or 

(ii) for financial holding compa- 
nies under section 4(k) of the Bank Hold- 
ing Company Act of 1956 [12 U.S.C. § 
1843(k)]. 

03) Prevention of New Commer- 
cial Affiliations.--Notwithstanding para- 
graph (3), no savings and loan holding 
company may engage directly or indi- 
rectly (including through a subsidiary 
other than a savings association) in any 
activi~7 other than as described in clauses 
(i) and (ii) of subparagraph (A). 

(C) Preservation of Authofi~r of 
Existing Unitary S&I Holding Com- 
paNes.--Subparagraphs (A) and 03) do 
not apply with respect to any company 
that was a savings and loan holding com- 
pany on May 4, 1999, or that becomes a 
savings and loan holding company pursu- 
ant to an application pending before the 
Office on or before that date, and that-- 

(i) meets and continues to meet 
the requirements of paragraph (3); and 

(ii) cominues to control not 
fewer than 1 savings association that it 
controlled on May" 4, 1999, or that it 
acquired pursuant to an application pend- 
ing before the Office on or belbre that 
date, or the successor to such savings 
association. 

(D) Corporate Reorganizations 
Permitted.--This paragraph does not 
prevent a transaction that-- 

(i) involves solely a company 
under conwnon control with a savings and 
loan holding cmnpany frmn acquiring, 
directly or indirectly, control of the sav- 
ings and loan holding company or any 
savings association that is alrea@ a sub- 
sidiary of the savings and loan holding 
compaw; or 

(ii) involves solely a merger, 
consolidatim~, or other type of business 
combination as a result of which a com- 
pany under common control with the 
savings and loan holding company ac- 
quires, directly or indirectly, control of 

the savings and loan holding company or 
any savings association that is already a 
subsidiary of the savings and loan hold- 
ing company. 

(E) Authority to Prevent Eva- 
sions.--The Director may issue interpreta- 
tions, regulations, or orders that the Di- 
rector determines necessary to administer 
and carry out the purpose and prevent 
evasions of this paragraph, including a 
determination that, notwithstanding the 
form of a transaction, the transaction 
would in substance result in a company 
acquiring control of a savings association. 

(F) Preservation of Authority for 
Family Trusts.--Subparagraphs (A) and 
(B) do not apply with respect to any trust 
that becomes a savings and loan holding 
company with respect to a savings associ- 
atiol~, if-- 

(i) not less than 85 percem of the 
beneficial ownership interests in the trust 
are continuously owned, directly or indi- 
rectly, by or for the benefit of members of 
the same family, or their spouses, who are 
lineal descendants of common ancestors 
who controlled, directly or indirectly, 
such savings association on May 4, 1999, 
or a subsequent date, pursuant to an ap- 
plication pending before the Office on or 
before MW 4, 1999; and 

(ii) at the time at which such 
trust becomes a savings and loan holding 
company, such ancestors or lineal descen- 
dants, or spouses of such descendants, 
have directly or indirectly controlled the 
savings association continuously since 
May 4, 1999, or a subsequent date, pursu- 
ant to an application pending before the 
Office on or before MW 4, 1999. 

(d) Transactions with affiliates 
Transactions between any sub- 

sidiary savings association of a savings 
and loan holding company and any ~fili- 
ate (of such savings association subsid- 
iary) shall be subject to the limitations 
and prohibitions specified in section 1468 
of this title. 

(e) Acquisitions 
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(1) In general 
It shall be unlawful for -- 
(A) aw savings and loan hold- 

ing company directly or indirectly, or 
through one or more subsidiaries or 
through one or more transactions -- 

(i) to acquire, except with the 
prior written approval of the Director, the 
control of a savings association or a sav- 
ings and loan holding company, or to 
retain the control of such an association 
or holding company acquired or retained 
in violation of this section as heretofore 
or hereafter in effect; 

(ii) to acquire, except with the 
prior written approval of the Director, by 
the process of merger, consolidation, or 
purchase of assets, another savings asso- 
ciation or a savings and loan holding 
company, or all or substantially all of the 
assets of any such association or holding 
compaw; 

(iii) to acquire, by purchase or 
othem, ise, or to retain, except with the 
prior written approval of the Director, 
more than 5 percent of the voting shares 
of a savings association not a subsidiary.’, 
or of a savings and loan holding company 
not a subsidiary, or in the case of a multi- 
ple savings and loan holding company 
(other than a company described in sub- 
section (c)(8) of this section), to acquire 
or retain, and the Director may not autho- 
rize acquisition or retention of, more than 
5 percent of the voting shares of aw 
company not a subsidiary which is en- 
gaged in aw business activity other than 
the activities specified in subsection 
(c)(2) of tlfis section. This clause shall 
not apply" to shares of a savings associa- 
tion or of a savings and loan holding 
compaw -- 

(I) held as a bona fide fiduciary, 
(whether with or without the sole discre- 
tion to vote such shares); 

(II) held temporarily pursuant to 
an undem, riting commitment in the nor- 
real course of an under~vriting business; 

(III) held in an account solely 

for trading purposes; 
(IV) over wlfich no control is 

held other than control of voting rights 
acquired in the normal course of a proxy 
solicitation; 

(V) acquired in securing or 
collecting a debt previously contracted in 
good faith, during the 2-year period be- 
gim~ing on the date of such acquisition or 
for such additional time (not exceeding 3 
years) as the Director may permit if the 
Director determines that such an exten- 
sion will not be detrimental to the public 
interest; 

(VI) acquired under section 
408(m) of the National Housing Act [12 
U.S.C. § 1730a(m)] or section 13(k) of 
the Federal Deposit Insurance Act [12 
U.S.C. § 1823(k)1; 

(VII) held by any insurance 
company, as defined in section 80a-2 of 
Title 15, except as provided in paragraph 
(6); or 

(VIII) acquired pursuam to a 
qualified stock issuance if such purchase 
is approved by the Director under subsec- 
tion (q)(1)(D) of this section; 
except that the aggregate amount of 
shares held under this clause (other than 
under subclauses (I), (II), (III), (IV), and 
(VI)) may not exceed 15 percent of all 
outstanding shares or of the voting power 
of a savings association or savings and 
loan holding company; or 

(iv) to acquire the control of an 
uninsured institution, or to retain for more 
than one year after February 14, 1968, or 
from the date on which such control was 
acquired, whichever is later, except that 
the Director may upon application by 
such company extend such one-year 
period from year to year, for an additional 
period not exceeding 3 years, if the Di- 
rector finds such extension is warranted 
and is not detrimental to the public inter- 
est; and 

(B) any other company, withom 
the prior written approval of the Director, 
directly" or indirectly’, or through one or 
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more subsidiaries or through one or more 
transactions, to acquire the control of one 
or more savings associations, except that 
such approval shall not be required in 
connection with the control of a savings 
association, (i) acquired by devise under 
the terms of a will creating a trust which 
is excluded from the definition of "sav- 
ings and loan holding company" under 
subsection (a) of this section, (ii) acquired 
in connection with a reorganization in 
which a person or group of persons, hav- 
ing had control of a savings association 
for more than 3 years, vests control of 
that association in a newly formed hold- 
ing company subject to the control of the 
same person or group of persons, or (iii) 
acquired by a bank holding company that 
is registered under, and subject to, the 
Bank Holding Company Act of 1956, or 
any company controlled by such bank 
holding company. The Director shall 
approve an acquisition of a savings asso- 
ciation under this subparagraph unless the 
Director finds the financial and manage- 
rial resources and future prospects of the 
company and association involved to be 
such that the acquisition would be detri- 
mental to the association or the insurance 
risk of the Deposit Insurance Fund, and 
shall render a decision within 90 days 
after submission to the Director of the 
complete record on the application. 

Consideration of the managerial 
resourees ofa compaw or savings associ- 
ation under subparagraph (B) shall in- 
clude consideration of the competence, 
experience, and integri~" of the officers, 
directors, and principal shareholders of 
the company or association. 

(2) Factors to be considered 
The Director shall not approve 

any acquisition under subparagraph (A)(i) 
or (A)(ii), or of more than one savings 
association under subparagraph (B) of 
paragraph (1) of this subsection, any 
acquisition of stock in connection with a 
qualified stock issuance, any acquisition 
under paragraph (4)(A), or any transac- 

tion under section 13(k) of the Federal 
Deposit Insurance Act [12 U.S.C. § 
1823(k)], except in accordance with this 
paragraph. In every case, the Director 
shall take into consideration the financial 
and managerial resources and future 
prospects of the company and association 
involved, the effect of the acquisition on 
the association, the insurance risk to the 
Deposit Insurance Fund, and the con- 
venience and needs of the communi~7 to 
be served, and shall render a decision 
within 90 days after submission to the 
Director of the complete record on the 
application. Consideration of the mana- 
gerial resources of a company or savings 
association shall include consideration of 
the competence, experience, and integrity 
of the officers, directors, and principal 
shareholders of the company or associa- 
tion. Before approving any such acquisi- 
tion, except a transaction under section 
13(k) of the Federal Deposit Insurance 
Act [12 U.S.C. § 1823(k)], the Director 
shall reqnest from the Attorney General 
and consider any report rendered within 
30 days on the competitive factors in- 
volved. The Director shall not approve 
any proposed acquisition-- 

(A) which would result in a 
monopoly, or which would be in further- 
ance of any combination or conspiracy to 
monopolize or to attempt to monopolize 
the savings and loan business in any part 
of the United States, 

(B) the effect of which in any 
section of the country may be substan- 
tially "to lessen competition, or tend to 
create a monopoly, or which in any other 
maimer would be in restraint of trade, 
u~fless it finds that the anticompetitive 
effects of the proposed acquisition are 
clearly outweighed in the public interest 
by the probable effect of the acquisition 
in meeting the convenience and needs of 
the cormnunity to be served, 

(C) if the company fails to pro- 
vide adequate assurances to the Director 
that the company will make available to 
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the Director such infonnation on the 
operations or activities of the compaw, 
and aw affiliate of the compaw, as the 
Director determines to be appropriate to 
determine and elfforce compliance with 
this chapter, or 

(D) in the case of an application 
involving a foreign bank, if the foreign 
bank is not subject to comprehensive 
supervision or regulation on a consoli- 
dated basis by the appropriate authorities 
in the bank’s home country. 

(3) Interstate acquisitions 
No acquisition shall be approved 

by the Director under this subsection 
which will result in the formation by any 
company, through one or more subsidiar- 
ies or "through one or more transactions, 
of a multiple savings and loan holding 
compaw controlling savings associations 
in more than one State, unless-- 

(A) such company, or a savings 
association subsidiary of such compaw, 
is authorized to acquire control of a sav- 
ings association subsidiary, or to operate 
a home or branch office, in the additional 
State or States pursuant to section 13(k) 
of the Federal Deposit Insurance Act [ 12 
U.S.C. § 1823(k)]; 

(B) such compaw controls a 
savings association subsidiary which 
operated a home or branch office in the 
additional State or States as of March 5, 
1987; or 

(C) the statutes of the State in 
which the savings association to be ac- 
quired is located permit a savings associ- 
ation chartered by such State to be ac- 
quired by a savings association chartered 
by the State where the acquiring savings 
association or savings and loan holding 
compaw is located orby a holding com- 
pany that controls such a State chartered 
savings association, and such statutes 
specifically authorize such an acquisition 
by language to that effect and not merely 
by implication. 

(4) Acquisitions by certain indi- 
viduals 

(A) In general 
Notwithstanding subsection 

(h)(2) of this section, any director or 
officer of a savings and loan holding 
compaw, or aw individual who owns, 
controls, or holds with power to vote (or 
holds proxies representing) more than 25 
percent of the voting shares of such hold- 
ing colnpany, 1nay acquire control of any 
savings association not a subsidiary of 
such savings and loan holding company 
with the prior written approval of the 
Director. 

(13) Treatment of certain holding 
companies 

If any individual referred to in 
subparagraph (A) controls more than 1 
savings and loan holding compaw or 
more than I savings association, aw 
savings and loan holding company con- 
trolled by such individual shall be subject 
to the activities limitations contained in 
subsection (c) of this section to the same 
extent such limitations apply to multiple 
savings and loan holding companies, 
tmiess all or all but 1 of the savings asso- 
ciations (including any institution deemed 
to be a savings association under subsec- 
tion (1) of this section) controlled directly 
or indirectly by such individual was ac- 
quired pursuant to an acquisition des- 
cribed in subclause (I) or (II) of subsec- 
tion (c)(3)(B)(i) of this section. 

(5) Acquisitions pursuant to 
certain security interests 

This subsection and subsection 
(c)(2) of this section do not apply to any 
savings and loan holding company which 
acquired the control of a savings associa- 
tion or of a savings and loan holding 
company pursuant to a pledge or hypothe- 
cation to secure a loan, or in connection 
with the liquidation of a loan, made in the 
ordinary course of business. It shall be 
unlawful for any such compaw to retain 
such control for more than one year after 
February 14, 1968, or from the date on 
which such control was acquired, which- 
ever is later, except that the Director may 
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upon applicationby such company extend 
such one- year period from year to year, 
for an additional period not exceeding 3 
years, if the Director finds such extension 
is warranted and would not be detrimental 
to the public interest. 

(6) Shares held by insurance 
affiliates 

Shares described in clause 
(iii)(VII) of paragraph (1)(A) shall not be 
excluded for purposes of clause (iii) of 
such paragraph if-- 

(A) all shares held under such 
clause (iii)(VII) by all insurance company 
affiliates of such savings association or 
savings and loan holding company in the 
aggregate exceed 5 percent of all out- 
standing shares or of the voting power of 
the savings association or savings and 
loan holding company; or 

(B) such shares are acquired or 
retained with a view to acquiring, exercis- 
ing, or transferring control of the savings 
association or savings and loan holding 
company .... 

(h) Prohibited acts 
It shall be unlawful for-- 
(1) any savings and loan holding 

cmnpany or subsidiary thereof, or any 
director, officer, employee, or person 
owning, controlling, or holding with 
power to vote, or holding proxies 
representing, more than 25 percent of the 
voting shares, of such holding company 
or subsidiary, to hold, solicit, or exercise 
any proxies in respect of any voting rights 
in a savings association which is a mutnal 
association; 

(2) any director or officer of a 
savings and loan holding cmnpany, or 
any individual who owns, controls, or 
holds with power to vote (or holds prox- 
ies representing) more than 25 percent of 
the voting shares of such holding com- 
pany, to acquire control of any savings 
association not a subsidiary of such sav- 
ings and loan holding company, unless 
such acquisition is approved by the Di- 
rector pnrsnant to subsection (e)(4) of this 

section; or 
(3) any individual, except with 

the prior approval of the Director, to 

serve or act as a director, officer, or trus- 
tee of. or become a panner in, any sav- 
ings and loan holding company after 
having been convicted of any criminal 
offense involving dishonesty or breach of 
trust .... 

(j) Judicial review 
Any party aggrieved by an order 

of the Director under this section raay 
obtain a review of such order by filing in 
the court of appeals of the United States 
for the circuit in which the principal 
office of such party is located, or in the 
United States Court: of Appeals for the 
District of Coltunbia Circuit, within 30 
days after the date of service of such 
order, a written petition praying that the 
order of the Director be modified, ter- 
minated, or set aside. A copy of the 
petition shall be forthwith transnfitted by 
the clerk of the court to the Director, and 
thereupon the Director shall file in the 
court the record in the proceeding, as 
provided in section 2112 of Title 28. 
Upon the :filing of such petition, such 
court: shall have jurisdiction, which upon 
the filing of the record shall be exchisive, 
to affirm, modify, terminate, or set aside, 
in whole or in part, the order of the Direc- 
tor. Review of such proceedings shall be 
had as provided in chapter 7 of Title 5. 
The judgmem and decree of the court 
shall be final, except that the same shall 
be subject to review by the Supreme 
Court upon certiorari as provided in sec- 
tion 1254 of Title 28. 

(k) Savings clause 
Nothing contained in this sec- 

tion, other than any transaction approved 
under subsection (e)(2) of this section or 
section 13 of the Federal Deposit Insur- 
ance Act [12 U.S.C. § 1823], shall be 
interpreted or construed as approving any 
act, action, or conduct which is or has 
been or may be in violation of existing 
law, nor shall anything herein comained 
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constitute a defense to any action, suit, or 
proceeding pending or hereafter instituted 
on account of any act, action, or conduct 
in violation of the antitrust laws. 

(1) Treatment of FDIC insured 
State savings banks and cooperative 
banks as savings associations 

(1) In general 
Notwithstanding any other pro- 

vision of law, a savings bank (as defined 
in section 3(g) of the Federal Deposit 
Insurance Act [12 U.S.C. § 1813(g)1) and 
a cooperative bank that is an insured bank 
(as defined in section 3 (h) of the Federal 
Deposit Insurance Act [12 U.S.C. § 
1813(h)] upon application shall be 
deemed to be a savings association for the 
purpose of this section, if the Director 
determines that such bank is a qualified 
thrift lender (as determined under subsec- 
tion (m) of’this section). 

(2) Failure to maintain qualified 
thrift lender status 

ff any savings bank which is 
deemed to be a savings association under 
paragraph (1) subsequently fails to main- 
tain its status as a qualified thrift lender, 
as determined by the Director, such bank 
may not thereafter be a qualified thrift 
lender for a period of 5 years. 

(m) Qualified fl~fil’t lender test: 
(1) In general 
Except as provided in para- 

graphs (2) and (7), any savings associa- 
tion is a qualified thrift lender if -- 

(A) the savings association 
qualifies as a domestic building and loan 
association, as such term is defined in 
section 7701(a)(19) of Title 26; or 

03)(i) the savings association’s 
qualified thrift investments equal or ex- 
ceed 65 percent of the savings associa- 
tion’s portfolio assets; and 

(ii) the savings association’s 
qualified thrift investments continue to 
equal or exceed 65 percent of the savings 
association’s portfolio assets on a monthly 
average basis in 9 out of every 12 
months. 

(2) Exceptions granted by Direc- 
tor 

Notwithstanding paragraph (1), 
the Director may grant such temporal), 
and limited exceptions from the minimun~ 
actual thrift investment percentage re- 
quiremcnt contained in such paragraph as 
the Director deems necessary if-- 

(A) the Director determines that 
extraordinary" circumstances exist, such as 
when the effects of high interest rates 
reduce ~nortgage demand to such a degree 
that an insufficient opporm~fity e~sts for 
a savings association to meet such invest- 
ment requirements; or 

03) the Director determines 
that-- 

(i) the grant of any such excep- 
tion will significantly facilitate an acqui- 
sition under section 13(c) or 13(k) of the 
Federal Deposit Insurance Act [ 12 U. S.C. 
§ 1823(c), (k)]; 

(ii) the acquired association will 
comply with the transition requirements 
of paragraph (7)(B), as if the date of the 
exemption were the starting date for the 
transition period described in that para- 
graph; and 

(iii) the Director determines that 
fl~e exemption will not have an undue 
adverse effect on competing savings 
associations in the relevant market and 
will further the purposes of this subsec- 
tion. 

(3) Failure to become and re- 
main a qualified thrift lender 

(A) In general 
A savings association that fails 

to become or remain a qualified thrift 
lender shall either become one or more 
banks (other "than a savings bank) or be 
subject to subparagraph (B), except as 
provided in subparagraph (D). 

03) Restrictions applicable to 
savings associations that are not qualified 
thrift lenders 

(i) Restrictions effective inwne- 
diately 

The following restrictions shall 
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apply to a savings association beginning 
on the date on which the savings associa- 
tion should have become or ceases to be 
a qualified thrift lender: 

(I) Activities 
The savings association shall not 

make any new investment (including an 
investment in a subsidiary) or engage, 
directly or indirectly, in any other new 
activity unless that investment or activity 
would be permissible for the savings as- 
sociation if it were a national bank, and is 
also permissible for the savings associa- 
tion as a savings association. 

(II) Branching 
The savings association shall not 

establish any new branch office at any 
location at which a national bank located 
in the savings association’s home State 
may not establish a branch office. For 
purposes of this subclause, a savings 
associatioffs home State is the State in 
which the savings associatioffs total 
deposits were largest on the date on 
which the savings association should 
have become or ceased to be a qualified 
thlift lender. 

(III) Dividends 
The savings association shall be 

subject: to all statutes and regulations 
governing the payment of dividends by a 
national bank in the same manner and to 
the same extent as if the savings associa- 
tion were a national bank. 

(ii) Additional Restrictions Ef- 
fective after 3 Years.--Begi~ming 3 years 
after the date on which a savings associa- 
tion should have becmne a qualified thrift 
lender, or the date on which the savings 
association ceases to be a qualified thrift 
lender, as applicable, the savings associa- 
tion shall not retain any investment (in- 
cluding an investment in any subsidiary) 
or engage, directly or indirectly, in any 
activity, unless that investment or activ- 
ity-- 

(I) would be permissible for the 
savings association if it were a national 
bank; and 

(II) is permissible for the savings 
association as a savings association. 

(C) Holding compaw regulation 
Any company that controls a 

savings association that is subject to any 
provision of subparagraph (B) shall, 
wittfin one year after "the date on which 
the savings association should have be- 
come or ceases to be a qualified thrift 
lender, register as and be deemed to be a 
bank holding compaw subject to all of 
the provisions of the Bank Holding Com- 
paw Act of 1956 [12 U.S.C. § 1841 et 
seq.], section 8 of the Federal Deposit 
Insurance Act [12 U.S.C. § 1818], and 
other statutes applicable to bank holding 
compa~fies, in the same manner and to the 
same extent as if "the company were a 
bank holding company and the savings 
association were a bank, as those temps 
are defined in the Bank Holding Com- 
paw Act of 1956 [12 U.S.C. §§ 1841 et 
seq.]. 

(D) Requalification 
A savings association that 

should have become or ceases to be a 
qualified thrift lender shall not be subject 
to subparagraph (B) or (C) if the savings 
association becomes a qualified "thrift 
lender by meeting the qualified thrift 
lender requiremem in paragraph (1) on a 
monthly average basis in 9 out of the 
preceding 12 months and remains a quali- 
fied thrift lender. If the savings associa- 
tion (or aw savings association that ac- 
quired all or substantially all of its assets 
from that savings association) at any time 
thereafter ceases to be a qualified thrift 
lender, it shall immediately be subject to 
all provisions of subparagraphs (B) and 
(C) as if all the periods described in sub- 
paragraphs (B)(ii) and (C) had expired .... 

(F) Exemption for certain Fed- 
eral savings associations 

This paragraph shall not apply to 

aw Federal savings association in exis- 
tence as a Federal savings association on 
August 9, 1989-- 

(i) that was chartered before 
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October 15, 1982, as a savings bank or a 
cooperative bank under State law; or 

(ii) that acquired its principal 
assets from an association that was char- 
tered before October 15, 1982, as a sav- 
ings bank or a cooperative bank under 
State law. 

(G) No circumvention of exit 
moratorium 

Subparagraph (A) of this para- 
graph shall not be construed as pem~itting 
any insured depository" institution to 
engage in any conversion transaction 
prohibited under section 5(d) of the Fed- 
eral Deposit Insurance Act [12 U.S.C. § 
1815(d)1. 

(4) Definitions 
For purposes of this subsection, 

the following definitions shall apply: 
(A) Actual thrift investment 

percentage 
The tem~ "actual thrift invest- 

merit percentage" means the percentage 
determined by dividing -- 

(i) the amount of a savings asso- 
ciation’s qualified thiift investments, by 

(ii) the amount of the savings 
association’s portfolio assets. 

03) Portfolio assets 
The term "portfolio assets" 

means, with respect 1o any savings asso- 
ciation, the total assets of the savings 
association, mi~ms the sum of-- 

(i) goodwill and other intangible 
assets; 

(ii) the value of prope~ used by 
the savings association to conduct its 
business; and 

(iii) liquid assets of the type 
required to be maintained m~der section 
1465 of this title, as in effect on the day 
before December 27, 2000, in an amotmt 
not exceeding the amount equal to 20 
percent of the savings association’s total 
assets. 

(C) Qualified thrift investmems 
(i) In general 
The tem~ "qtmlified thrift invest- 

ments" means, with respect to aw sav- 

ings association, the assets of the savings 
association that are described in clauses 
(ii) and (iii). 

(ii) Assets includible without 
limit 

The following assets are de- 
scribed in this clause for purposes of 
clause (i): 

(I) The aggregate amoum of 
loans held by the savings association that 
were made to purchase, refinance, con- 
struct, improve, or repair domestic resi- 
dential housing or mantffactured housing. 

(II) Home-equity loans. 
(III) Securities backed by or 

representing an interest in mortgages on 
domestic residential housing or manufac- 
tured housing. 

(IV) Existing obligations of 
deposit insurance agencies 

Direct or indirect obligations of 
the Federal Deposit Insurance Corpora- 
tion or the Federal Savings and Loan 
Insurance Corporation issued in accor- 
dance with the terms of agreements en- 
tered into prior to July" 1, 1989, for the 
10-year period beginning on the date of 
issuance of such obligations. 

(V) New obligations of deposit 
insum~me age~mies 

Obligations of the Federal De- 
posit Insurance Corporation, the Federal 
Savings and Loan Insurance Corporation, 
the FSLIC Resolution Fund, and the 
Resolution Trust Corporation issued in 
accordance with the terms of agreements 
entered into on or after July 1, 1989, for 
the 5-y ear period begi~ming on the date of 
issuance of such obligations. 

(VI) Shares of stock issued by 
any Federal home loan bank. 

(VII) Loans for educational 
purposes, loans to small businesses, and 
loans made through credit cards or credit 
card accounts. 

(iii) Assets includible subject to 
percentage restriction 

The following assets are de- 
scribed in this clause for purposes of 



260 12 USC 1467a 

clause (i): 
(I) 50 percent of the dollar 

amount of the residential mortgage loans 
originated by such savings association 
and sold within 90 days of origination. 

(II) hwestments in the capital 
stock or obligations of. and any other 
security issued by, any service corpora- 
tion if such service corporation derives at 
least 80 percent of its annual gross reve- 
nues from activities directly related to 
purchasing, refinancing, constructing, 
improving, or repairing domestic residen- 
tial real estate or manufactured housing. 

(III) 200 percent of the dollar 
mnount of loans and invest~nents made to 
acquire, develop, and construct 1- to 
4-family residences the purchase price of 
which is or is guaranteed to be not greater 
than 60 percent of the median value of 
comparable newly constructed 1- to 
4-family residences within the local com- 
munity in which such real estate is lo- 
cated, except that not more than 25 per- 
cent of the amount included under this 
subclause may consist of connnercial 
properties related to the development if 
those properties are directly related to 
providing services to residents of the 
development. 

(IV) 200 percent of the dollar 
amount of loans for the acquisition or 
improvement of residential real property, 
churches, schools, and nursing homes 
located within, and loans for aw other 
purpose to aw snrall businesses located 
within any area which has been identified 
by the Director, in connection with any 
review or examination of cormnunity 
reinvestment practices, as a geographic 
area or neighborhood in which the credit 
needs of the low- and moderate-income 
residents of such area or neighborhood 
are not being adeqnately met. 

(V) Loans for the purchase or 
constructionofchurches, schools, nursing 
homes, and hospitals, other than those 
qualifying under clause (IV), and loans 
for the improvement and upkeep of such 

properties. 
(VI) Loans for personal, family, 

or household purposes (other than loans 
for personal, family, or household pur- 
poses described in clause (ii)(VII)). 

(VII) Shares of stock issued by 
the Federal Home Loan Mortgage Corpo- 
ration or the Federal National Mortgage 
Association. 

(iv) Percentage restriction appli- 
cable to certain assets 

The aggregate amount of the 
assets described in clause (iii) which may 
be taken into account in determining the 
amount of the qualified thrift investments 
of aw savings association shall not ex- 
ceed the amotmt which is equal to 20 
percent of a savings association’s portfo- 
lio assets. 

(v) The term "qualified thrift 
investments" excludes 

(I) except for home equity loans, 
that portion of any loan or investment that 
is used for any purpose other than those 
expressly qualifying under any subpara- 
graph of clanse (ii) or (iii); or 

(II) goodwill or any other intan- 
gible asset. 

(D) Credit card 
The Director shall issue such 

regulations as may be necessary to define 
the term "credit card". 

(E) Small business 
The Director shall issue such 

regulations as may be necessary to define 
the term "small business". 

(5) Consistent accounting re- 
quired 

(A) In determining the amount 
of a savings association’s portfolio assets, 
the assets ofaw subsidiary, of the savings 
association shall be consolidated with the 
assets of the savings association if-- 

(i) Assets of the subsidiary are 
consolidated with the assets of the sav- 
ings association in determining the sav- 
ings association’s qualified thrift invest- 
merits; or 

(ii) Residential mortgage loans 
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originated by the subsidiary" are included 
pursuant to paragraph (4)(C)(iii)(I) in 
determining the savings association’s 
qualified thrift investments. 

03) In determining the amount 
of a savings association’s portfolio assets 
and qualified thrift investments, consis- 
tent accounting principles shall be ap- 
plied. 

(6) Special roles for Puerto Rico 
and Virgin Islands savings associations 

(A) Puerto Rico savings associa- 
tions 

With respect to aw savings 
association headquartered and operating 
primarily in Puerto Rico-- 

(i) the term "qualified thrift 
investments" includes, in addition to the 
items specified in paragraph (4)-- 

(I) the aggregate amount: of 
loans for personal, faintly, educational, or 
household purposes made to persons 
residing or domiciled in the Conunon- 
wealth of Puerto Rico; and 

(II) the aggregate amount of 
loans for the acquisition or improvement 
of churches, schools, or nursing holnes, 
and of loans to small businesses, located 
within the Connnonwealth of Puerto 
Rico; and 

(it) the aggregate amount of 
loans related to the purchase, acquisition, 
development and conslruction of 1- to 
4-family residential real estate-- 

(I) which is located within the 
Conunonwealth of Puerto Rico; and 

(II) the value of which (at the 
time of acquisition or upon completion of 
the development and construction) is 
below the median value of newly con- 
structed 1- to 4-family residences in the 
Commonwealth of Puerto Rico, which 
may be taken into account in determining 
the amotmt of the qualified thrift invest- 
merits and of such savings association 
shall be doubled. 

03) Virgin Islands savings asso- 
ciations 

With respect to any savings 

association headquartered and operating 
primarily in the Virgin Islands-- 

(i) the term "qualified thrift 
investments" includes, in addition to the 
items specified in paragraph (4)-- 

(I) the aggregaite amount of 
loans lbr personal, family, educational, or 
household purposes made to persons 
residing or domiciled in the Virgin Is- 
lands; and 

(II) the aggregate amount of 
loans for the acquisition or improvement 
of churches, schools, or nursing homes, 
and of loans to small businesses, located 
within the Virgin Islands; and 

(it) lhe aggregate amount of 
loans related to the purchase, acquisition, 
development and conslruction of 1- to 
4-faintly residential real estate-- 

(I) which is located within the 
Virgin Islands; and 

(II) the value of which (at the 
time of acquisition or upon completion of 
the development and construction) is 
below the median value of newly con- 
stmcted 1- to 4-family residences in the 
Virgin Islands, which may be taken into 
account in determining "the amount of the 
qualified thrift investments and of such 
savings association shall be doubled .... 

(n) Tying restrictions 
A savings and loan holding 

company and any of its affiliates shall be 
subject to section 1464(q) of this title and 
regulations prescribed under such section, 
in connection with transactions involving 
the products or services of such company 
or affiliate and those of an affiliated sav- 
ings association as if such company or 
affiliate were a savings association. 

(o) Mutual holding companies 
(1) In general 
A savings association operating 

in mutual form may reorganize so as to 
become a holding company by-- 

(A) chartering an interim savings 
association, the stock of which is to be 
wholly" owned, except as othel~vise pro- 
vided in this section, by the mutual asso- 
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ciation; and 
03) transferring the substantial 

part of its assets and liabilities, including 
all of its insured liabilities, to the interim 
savings association. 

(2) Directors and certain account 
holders’ approval of plan required 

A reorganization is not autho- 
rized under this subsection tmless-- 

(A) a plan providing for such 
reorganization has been approved by a 
majority of the board of directors of the 
mutual savings association; and 

(B) in the case of an association 
in which holders of accounts and obligors 
exercise voting rights, such plan has been 
submitted to and approved by a majority 
of such individuals at a meeting held at 
the call of the directors in accordance 
with the procedures prescribed by the as- 
sociation’s charter and bylaws. 

(3) Notice to the Director; dis- 
approval period 

(A) Notice required 
At least 60 days prior to taking 

any action described in paragraph (1), a 
savings association seeking to establish a 
mutual holding company shall provide 
written notice to the Director. The notice 
shall comain such relevant information as 
the Director shall require by regulation or 
by specific request in connection with 
any partictflar notice. 

(B) Transaction allowed if not 
disapproved 

Unless the Director within such 
60-day notice period disapproves the 
proposed holding cmnpaw fornmtion, or 
extends for another 30 days the period 
during which such disapproval may be 
issued, "the savings association providing 
such notice may proceed with the transac- 
tion, if the requirements of paragraph (2) 
have been met. 

(C) Grounds for disapproval 
The Director may disapprove 

aw proposed holding company formation 
only if-- 

(i) such disapproval is necessap~~ 

to prevent unsafe or unsound practices; 
(ii) the financial or management 

resources of the savings association in- 
volved warrant disapproval; 

(iii) "the savings association fails 
to furnish the information required under 
subparagraph (A); or 

(iv) the savings association fails 
to comply with the requirement of para- 
graph (2) .... 

(4) Ownership 
(A) In general 
Persons having ownership rights 

in the mutual association pursuant to 
section 1464(b)(1)03) of this title or State 
law shall have thc same ownerstfip rights 
with respect to the mutual holding corn- 
paw. 

03) Holders of certain accounts 
Holders of savings, demand or 

other accounts of-- 
(i) a savings association char- 

tered as part of a transaction described in 
paragraph (1); or 

(ii) a mutual savings association 
acquired pursuant to paragraph (5)(B), 
shall have the same ownership rights with 
respect to the mutual holding company as 
persons described in subparagraph (A) of 
this paragraph. 

(5) Permitted activities 
A mutual holding company may 

engage only in the following activities: 
(A) Investing in the stock of a 

savings association. 
03) Acquiring a mutual associa- 

tion through the ~nerger of such associa- 
tion into a savings association subsidiary. 
of such holding company or an interim 
savings association subsidial3, of such 
holding company. 

(C) Subject to paragraph (6), 
merging with or acquiring another hold- 
ing company, one of whose subsidiaries 
is a savings association. 

(D) Investing in a corporation 
the capital stock of which is available for 
purchase by a savings association under 
Federal law or under the law of a~\,~" State 



12 USC 1468 263 

where the subsidiary savings association 
or associations have their home offices. 

(E) Engaging in the activities 
described in snbsecfion (c)(2) of this 
section or (c)(9)(A)(ii). 

(6) Limitations on certain activi- 
ties of acquired holding companies 

(A) New activities 
If a mutual holding company 

acquires or merges with another holding 
company under paragraph (5)(C), the 
holding company acquired or the holding 
company resulting from such merger or 
acquisition may only invest in assets and 
engage in activities which are authorized 
under paragraph (5). 

03) Grace period for divesting 
prohibited assets or discontinuing prohib- 
ited activities 

Not later than 2 years following 
a merger or acquisition described in para- 
graph (5)(C), the acquired holding com- 
pany or the holding company resulting 
from such merger or acquisition shall-- 

(i) dispose of any asset which is 
an asset in which a mutual holding corn- 

paw nmy not invest under paragraph (5); 
and 

(ii) cease aw activity which is 
an activity in which a mutual holding 
compaw may not: engage under pare- 
graph (5) .... 

(s) Mergers, consolidations, and 
other acquisitions authorized 

(1) In general 
Subject to sections 5(d)(3) and 

18(c) of the Federal Deposit Insurance 
Act [12 U.S.C. §§ 1815(d)(3), 1828(c)] 
and all other applicable laws, any Federal 
savings association may acquire or be 
acquired by any insured depository insti- 
tution. 

(2) Expedflcd approval of acqui- 
sitions 

(A) In general 
AW application by a savings 

association to acquire or be acquired by 
another insured depository institution 
which is required to be filed with the 

Director under aw applicable law or 
regulation shall be approved or disap- 
proved in writing by the Director before 
the end of the 60-day period beginning on 
the date such application is filed with the 
agency. 

(B) Extension of period 
The period for approval or dis- 

approval referred to in subparagraph (A) 
nmy be extended for an additional 30-dw 
period if the Director determines that-- 

(i) an applicant has not furnished 
all of the information required to be sub- 
mitted; or 

(ii) in the Director’s judgment, 
any ma/tcrial information submitted is 
substantially inaccurate or incomplete. 

(3) Acquire defined 
For purposes of this subsection, 

the term "acquire" means to acquire, 
directly or indirectly, ownership or con- 
trol through a merger or consolidation or 
an acquisition of assets or assun~ption of 
liabilities, provided that following such 
merger, consolidation, or acquisition, an 
acquiring insured depository institution 
may not own the shares of the acquired 
insured depository, institution .... 

0) Exemption for bank holding 
companies 

This section shall not apply to a 
bank holding compaw that is subject to 
the Bank Holding Company Act of 1956, 
or aw company controlled by such bank 
holding compaw. 

§1468. Transactions with affiliates; 
extensions of credit to execu- 
tive officers, directors, and 
principal shareholders 

(a) Affiliate transactions 
(1) In general 
Sections 23A and 23B of the 

Federal Reserve Act [12 U.S.C. §§ 371c, 
371c-1] shall apply to every savings 
association in the same nmm~er and to the 
same extent as if the savings association 
were a member bank (as defined in such 
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Act), except that-- 
(A) no loan or other extension of 

credit may be made to any affiliate unless 
that affiliate is engaged only in activities 
described in section 1467a(c)(2)(F)(i) of 
this title; and 

(B) no savings association may 
enter into any transaction described in 
section 23A(b)(7)(B) of the Federal Re- 
serve Act [12 U.S.C. 8 371c(b)(7)(B)l 
with aw affiliate other than with respect 
to shares of a subsidiary. 

(2) Sister bank exemption made 
available to savings associations 

(A) Savings associations con- 
trolled by bank holding cmnpanies 

Every savings association more 
than 80 percent of the voting stock of 
which is owned by a company described 
in section 1467a(c)(8) of this title shall be 
treated as a bank for purposes of section 
23A(d)(1) and section 23B of the Federal 
Reserve Act [12 U.S.C. 88 3Tic(d)(1), 
37 lc- 1], if every savings association and 
bank controlled by such company com- 
plies with all applicable capital require- 
ments on a fully phased-in basis and 
without reliance on goodwill. 

(13) Savings associations gener- 
ally 

Effective on and after January 1, 
1995, every savings association shall be 
treated as a bank for purposes of section 
23A(d)(1) and section 23B of the Federal 
Reserve Act [12 U.S.C. 88 371c(d)(1), 
371c-1]. 

(C) [Repealed.] 
(3) Affiliates described 
Any company that would be an 

affiliate (as defined in sections 23A and 

23B of the Federal Reserve Act [12 
U.S.C. 88 371c, 371c-1]) of any savings 
association if such savings association 
were a mmnber bank (as such term is 
defined in such Act) shall be deemed to 
be an affiliate of such savings association 
for purposes of paragraph (1). 

(4) Additional restrictions autho- 
rized 

The Director may impose such 
additional restrictions on any transaction 
between any savings association and any 
affiliate of such savings association as the 
Director determines to be necessary to 
protect the safety and soundness of the 
savings association. 

(b) Extensions of credit to exec- 
utive officers, directors, and principal 
shareholders 

(1) In general 
Subsections (g) and (h) of sec- 

tion 22 of the Federal Reserve Act [12 
U.S.C. 88 375a, 375b1 shall apply to 
every savings association in the stone 
manner and to the same extent as if the 
savings association were a member bank 
(as defined in such Act). 

(2) Additional restrictions autho- 
rized 

The Director mW impose such 
additional restrictions on loans or exten- 
sions of credit to aw director or execu- 
tive officer of any savings association, or 
any person who directly or indirectly 
owns, controls, or has the power to vote 
more than 10 percent of any class of 
voting securities of a savings association, 
as the Director determines to be neces- 
sary to protect the safety and soundness 
of the savings association .... 

CHAPTER 14--FEDERAL CREDIT UNIONS 

SUBCHAPTER I--GENERAL PROVISIONS 

§1752. Definitions As used in this chapter-- 
(l) the term "Federal credit 
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union" means a cooperative association 
organized in accordance with the provi- 
sions of this chapter for the purpose of 
promoting thrift among its members and 
creating a source of credit for provident 
or productive purposes; 

(2) the term "Chairman" means 
the Chairman of the National Credit Un- 
ion Administration Board; 

(3) the term "A&ninistration" 
means the National Credit Union Admin- 
istration; 

(4) the term "Board" means the 
National Credit Union Administration 
Board; 

(5) The terms "member account" 
and "account" mean a share, share certifi- 
cate, or share draft account of a member 
of a credit union of a type approved by 
the Board which evidences money or its 
equivalent received or held by a credit 
union in the usual course of business and 
for which it has given or is obligated to 
give credit to the account of the member, 
and, in the case of a credit union sel~’ing 
predominantly low-income me~nbers (as 
defined by the Board), such terms (when 
referring to the account of a nonmember 
served by such credit union) mean a 

share, share certificate, or share draft 
account of such nomnember which is of a 
type approved by the Board and evi- 
dences money or its equivalent received 
or held by such credit union in the usual 
course of business and for which it has 
given or is obligated to give credit to the 
account of such nonmember, and such 
terms mean share, share certificate, or 
share draft account of nonmember credit 
unions and nomnember traits of Federal, 
State, or local governments and political 
subdivisions thereof enumerated in sec- 
tion 1787 of "this title, and such terms 
mean custodial accotmts established for 
loans sold in whole or in part pursuant to 
section 1757(13) of this title: Provided, 
that for purposes of insured State credit 
unions, reference in this paragraph to 
"share", "share certificate", or "share 

draft", accounts includes, as determined 
by the Board, the equivalent of such 
accounts under State law; 

(6) The terms "State credit un- 
ion" and "Statechartered credit union" 
mean a credit union organized and oper- 
ated according to the laws of aw State, 
the District of Columbia, the several terri- 
tories and possessions of the United 
States, the Pananra Canal Zone, or the 
Conunonwealth of Puerto Rico, which 
laws provide for the organization of cred- 
it unions similar in principle and objec- 
tives to Federal credit unions; 

(7) The term "insured credit 
union" means any credit tmion the mem- 
ber accounts of which arc insured in 
accordance with the provisions of sub- 
chapter II of this chapter, and the term 
"noninsured credit union" means aw 
credit union the member accounts of 
which are not so insured; 

(8) The term "Fund" means the 
National Credit Union Share Insurance 
Fund; and 

(9) The term "branch" includes 
any branch credit union, branch office, 
branch agency, additional office, or any 
branch place of business located in any 
State of the United States, the District of 
Columbia, the several territories, includ- 
ing the trust territories, and possessions of 
the United States, the Panama Canal 
Zone, or the Conmaonwealth of Puerto 
Rico, at which member accounts are 
established or money lent. The term 
"branch" also includes a suboffice, oper- 
ated by a Federal credit union or by a 
credit tmion authorized by the Depart- 
ment of Defense, located on an American 
military, installation in a foreign country 
or in the trust territories of the United 
States. 

§1752a. National Credit Union Admin- 

istration 

(a) Establishment; management 
under National Credit Union Administra- 



266 12 USC 1753 

tion Board 
There is established in the exec- 

utive branch of the Govermnent an inde- 
pendent agency to be known as the Na- 
tional Credit Union Administration. The 
Administration shall be under the man- 
agement of a National Credit Union Ad- 
ministration Board. 

(b) Membership and Appoint- 
ment of Board.-- 

(1) In General. -- 
The Board shall consist of three 

members, who are broadiy represemative 
of the public interest, appointed by the 
President, by and with the advice and 
consent of the Senate. In appointing the 
members of the Board, the President shall 
designate the Chairman. Not more than 
two members of the Board shall be mem- 
bers of the same political parly. 

(2) Appointment Criteria.-- 
(A) Experience in Financial 

Services. -- In considering appointments 
to the Board under paragraph (1), the 
President shall give consideration to 
individuals who, by virtue of their educa- 
tion, training, or experience relating to a 
broad range of financial serdces, finan- 
cial services regulation, or financial pol- 
icy, are especially qualified to serve on 
the Board. 

(B) Limit on Appointment of 
Credit U~fion Officers. -- Not more than 
one member of the Board may be ap- 
pointed to the Board from among individ- 
uals who, at the time of the appointment, 
are, or have recently been, involved with 

aw insured credit union as a cormnittee 
member, director, officer, employee, or 
other institution-affiliated paW. 

(c) Term of office 
The term of office of each mem- 

ber oflhc Board shall be six years, except 
that lhc terms of the lwo members, other 
than the Chairman, initially appointed 
shall expire one upon the expiration of 
two years "after the date of appointment, 
and the other upon the expiration of four 
years after the date of appointment. 

Board members shall not be appointed to 
succeed themselves except the initial 
members appointed for less than a 
six-year term may be reappointed for a 
full six-year term and future mc~nbers 
appointed to fill unexpired terms may be 
reappointed for a full six-year term. Any 
Board member may continue to serve as 
such after the expiration of said member’s 
term until a successor has qualified. 

(d) Management of Administra- 
tion vested in Board; adoption of rules; 
quorum; report to President and Congress 

The managmnent of the Admin- 
istration shall be vested in the Board. 
The Board shall adopt such rules as it 
sees fit lbr the transaction of its business 
and shall keep permanent and complete 
records and minutes of its acts and pro- 
ceedings. A nmjority of the Board shall 
constitute a quorum. Not later than April 
1 of each calendar year, and at such other 
times as the Congress shall determine, the 
Board shall nmke a report to the President 
and to the Congress. Such a report shall 
srarm~arize the operations of the Adminis- 
tration and set forth such information as 
is necessau for the Congress to review 
the financial program approved by the 
Board. 

(e) Functions of Chairman 
The Chairman of the Board shall 

be the spokesman for the Board and shall 
represent the Board and the National 
Credit Union Adrainistration in its offi- 
cial relations with other branches of the 
Govermnent. The Chairman shall deter- 
mine each Board member’s area of re- 
sponsibility and shall review such assign- 
ments biennially. It shall be the Chair- 
man’s responsibilily to direct the 
implementation of the adopted policies 
and regulations of the Board .... 

§1753. Federal credit union organiza- 

tion 

Any seven or more natural per- 
sons who desire to form a Federal credit 
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union shall each subscribe either individ- 
ually or collectively before some officer 
colnpetent to administer oaths an 
organization certificate in duplicate 
which shall specifically state-- 

(l) the nmne of the association; 
(2) the location of the proposed 

Federal credit union and the "territory. in 
which it will operate; 

(3) the names and addresses of 
the subscribers to the certificate and the 
number of shares subscribed by each; 

(4) the initial par value of the 
shares; 

(5) the proposed field of mem- 
bership, specified in detail; 

(6) the term of the existence of 
the corporation, which may be perpetual; 
and 

(7) the fact that the certificate is 
made to enable such persons to avail 
themselves of the advantages of this 
chapter. 
Such organization certificate nray also 
contain any provisions approved by the 
Board for the management of the business 
of the association and for the conduct of 
its affairs and relative to the powers of its 
directors, officers, or stockholders. 

§1754. Approval of organization cer- 

tificate 

The organization certificate shall 
be presented to the Board for approval. 
Before any organization certificate is 
approved, an appropriate investigation 
shall be made for the purpose of deter- 
mining (1) whether the organization 
certificate conforms to the provisions of 
this chapter; (2) the general character and 
fitness of the subscribers thereto; and (3) 
the economic advisability of establishing 
the proposed Federal credit union. Upon 
approval of such organization certificate 
by the Board it shall be the charter of the 
corporation, and one of the originals 
thereof shall be delivered to the corpora- 
tion after the payment of the fee required 

therefor. Upon such approval the Federal 
credit union shallbe abody corporate and 
as such, subject to the limitations herein 
contained, shall be vested with all of the 
powers and charged with all of the liabili- 
ties conferred and imposed by this chap- 
ter upon corporations organized hereun- 
der. 

§1756. Reports and examinations 

Federal credit unions shall be 
under the supervision of the Board, and 
shall make financial reports to it as and 
when it may require, but at least animally. 
Each Federal credit union shall be subject 
to examination by, and for "this purpose 
shall nmke its books and records accessi- 
ble to, any person designated by the 
Board. 

§1757. Powers 

A Federal credit: union shall 
have succession in its corporate name 
during its existence and shall have 
power-- 

(1) to make contracts; 
(2) to sue and be sued; 
(3) to adopt and use a conmaon 

seal and alter the same at pleasure; 
(4) to purchase, hold, and dis- 

pose of property necessa~ or incidental 
to its operations; 

(5) to make loans, the maturities 
of which shall not exceed 15 years except 
as othcl~vise provided herein, and extend 
lines of credit to its members, to other 
credit unions, and to credit union organi- 
zations and to participate with other cred- 
it unions, credit union organizations, or 
financial organizations in making loans to 
credit union members in accordance with 
the following: 

(A) Loans to members shall be 
~nade in conformity with criteria estab- 
lished by the board of directors: Provided, 
That -- 

(i) a residential real estate loan 



268 12 USC 1757 

on a one-to-four-family dwelling, includ- 
ing an individual cooperative unit, that is 
or will be the principal residence of a 
credit union melnber, and which is se- 
cured by a first lien upon such dwelling, 
nmy have a maturity not exceeding thiW 
years or such other limits as shall be set 
by the National Credit Union Administra- 
tion Board (except that a loan on an indi- 
vidual cooperative trait shall be ade- 
quately secured as defined by the Board), 
subject to the rules and regulations of the 
Board; 

(ii) a loan to finance tile pur- 
chase of a mobile home, which shall be 
secured by a first lien on such mobile 
home, to be used by" the credit union 
member as his residence, a loan for the 
repair, alteration, or improvement of a 
residential dwelling which is the resi- 
dence of a credit union member, or a 
second mortgage loan secured by a resi- 
dential dwelling which is the residence of 
a credit union member, shall have a matu- 
rity not to exceed 15 years or any longer 
term which the Board nmy allow; 

(iii) a loan secured by" the insur- 
ance or guarantee of, or with advance 
connnitment to purchase the loan by, the 
Federal Government, a State government, 
or aw agency of either may be made for 
the maturity and under the terms and 
conditions specified in the law under 
which such insurance, guarantee, or com- 
mitment is provided; 

(iv) a loan or aggregate of loans 
to a director or member of the supervi- 
so~3~ or credit connnittee of the credit 
union making the loan which exceeds 
$20,000 plus pledged shares, be approved 
by the board of directors; 

(v) loans to other members for 
which directors or members of the super- 
visou or credit committee act as guaran- 
tor or endorser be approved by the board 
of directors when such loans standing 
alone or when added to any outstanding 
loan or loans of the guarantor or endorser 
exceeds $20,000; 

(vi) the rate of interest may not 

exceed 15 per centmn per annum on the 

unpaid balance inclusive of all finance 

charges, except: that the Board may estab- 

lish -- 

(I) after consultation with the 
appropriate committees of the Congress, 

tile Department of Treasury, and tile 

Federal financial institution regulator}, 

agencies, an interest rate ceiling exceed- 

ing such 15 per centmn per annum rate, 

for periods not to exceed 18 months, if it 

determines that money market interest 

rates have risen over tile preceding 

six-month period and that prevailing 

interest rate levels threaten the safety and 

soundness o:f individual credit unions as 

evidenced by adverse trends in liquidity, 

capital, earnings, and growth; and 

(II) a higher imerest rate ceiling 

for Agent members of the Central Liquid- 

ity Facility in carrying out the provisions 

of subchapter III of this chapter for such 

periods as the Board may authorize; 
(vii) the taking, receiving, re- 

serving, or charging of a rate of interest 

greater than is allowed by this paragraph, 

when knowingly done, shall be deemed a 

forfeiture of the entire interest which the 

note, bill, or other evidence of debt car- 

ries with it, or which has been agreed to 

be paid thereon. If such greater rate of 

interest has been paid, the person by 

whom it has been paid, or his legal repre- 

sentatives, may recover back from the 

credit union taking or receiving tile same, 

in an action in the nature of an action of 

debt, the entire amount of interest paid; 

but such action must be commenced 
within two years from the time the usuri- 

ous collection was made; 
(viii) a borrower may repay Iris 

loan, prior to maturity" in whole or in part 

on aw business day withom penalty~, 

except that on a first or second mortgage 

loan a Federal credit union may require 

that aW partial prepayments (I) be nmde 

on the date monthly installments are due, 

and (II) be in the amount of that part of 
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one or more monthly installments which 
would be applicable to principal; 

(ix) loans shall be paid or amor- 
tized in accordance with rules and regula- 
tions prescribed by the Board after taking 
into account the needs or conditions of 
the borrowers, the amounts and duration 
of the loans, "the interests of the members 
and the credit unions, and such other 
factors as the Board deems relevant; 

(x) loans must be approved by 
the credit conmaittee or a loan officer, but 
no loan may be made to aw member if, 
upon the making of that loan, the member 
would be indebted to the Federal credit 
tmion upon loans made to him in an ag- 
gregate amount which would exceed 10 
per centurn of the credit union’s unim- 
paired capital and surplus. 

03) A self-replenishing line of 
credit to a borrower may be established to 
a stated maximum amount on certain 
terms and conditions which may be dif- 
ferent from the terms and conditions 
established for another borrower. 

(C) Loans to other credit unions 
shall be approved by the board of direc- 
tors. 

(D) Loans to credit union orga- 
nizations shall be approved by the board 
of directors and shall not: exceed 1 per 
centum of the paid-in and unimpaired 
capital and surplus of the credit: union. A 
credit union organization means any 
organization as determined by the Board, 
which is established primarily to serve 
the needs of its member credit unions, 
and whose business relates to the daily 
operations of the credit unions they serve. 

(E) Participation loans with 
other credit unions, credit union organiza- 
tions, or financial organizations shall be 
in accordance with written policies of the 
board of directors: Provided, That a credit 
union which originates a loan for which 
participation arrangements are made in 
accordance with this subsection shall 
retain an interest of at least l0 per centum 
of the face amount of the loan; 

(6) to receive from its members, 
frown other credit unions, from an officer, 
elnployee, or agent of those nonmember 
units of Federal, Indian tribal, State, or 
local governments and political subdivi- 
sions thereof e~ramerated in section 1787 
of this title and in the maimer so pre- 
scribed, from the Central Liquidity Facil- 
ity, and from nmmaembers in the case of 
credit unions serving predominately 
low-income members (as defined by the 
Board) payments, representing equip’, 
on-- 

(A) shares which may be issued 
at varying dividend rates; 

03) share certificates which may 
be issued at varying dividend rates and 
maturities; and 

(C) share draft accounts autho- 
rized under section 1785(f) of tlfis title; 
subject to such terms, rates, and condi- 
tions as may be established by the board 
of directors, within limitations prescribed 
by the Board; 

(7) to invest its funds (A) in 
loans exclusively to members; (B) in 
obligations of the United States of Amer- 
ica, or securities fifily guaranteed as to 
principal and interest thereby; (C) in 
accordance with rules and regulations 
prescribed by the Board, in loans to other 
credit unions in the total amount not 
exceeding 25 per centum of its paid-in 
and unimpaired capital and surplus; (D) 
in shares or accounts of savings and loan 
associations or mutual savings banks, the 
accounts of which are insured by the 
Federal Deposit Insurance Corporation; 
(E) in obligations issued by banks for 
cooperatives, Federal land banks, Federal 
intermediate credit banks, Federal borne 
loan banks, the Federal Housing Finance 
Board, or any corporation designated in 
section 9101(3) of Title 31 as a wholly 
owned Government corporation; or in 
obligations, participations, or other in- 
struments of or issued by, or fully guaran- 
teed as to principal and interest by, the 
Federal National Mortgage Association 
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or the Governmem Natioual Mortgage 
Association; or in mortgages, obliga- 
tions, or other securities which are or ever 
have been sold by the Federal Home 
Loan Mortgage Corporation pursuant to 
section 1454 or 1455 of flfis rifle; or in 
obligations or other instrunlents or securi- 
ties of’the Student Loan Marketing Asso- 
ciation; or in obligations, participations, 
securities, or other instruments of, or 
issued by, or fully guaranteed as to prin- 
cipal and interest by aw other agency of 
the United States and a Federal credit 
uuion may issue and sell securities which 
are guaranteed pursuant to section 
172 l(g) of this title; (F) in participation 
certificates evidencing beneficial interests 
in obligations, or in the right to receive 
interest and principal collections there- 
from, which obligations have been sub- 
jected by one or more Government agen- 
cies to a trust or trusts for which aw 
executive depamnent, agency, or instru- 
mentality of the United States (or the 
head thereof) has been uamed to act as 
trustee; (G) in shares or deposits of any 
central credit union in which such invest- 
ments are specifically authorized by the 
board of directors of the Federal credit 
union making the investment; (H) in 
shares, share certificates, or share depos- 
its of federally insured credit unions; (I) 
in the shares, stocks, or obligations of aw 
other organization, providing services 
which are associated with the routine 
operations of credit unions, up to 1 per 
centmn of the total paid in and unim- 
paired capital and surplus of the credit 
union with the approval of the Board: 
Provided, however, That such authority 
does not include the power to acquire 
control directly or indirectly, of another 
financial institution, nor invest in shares, 
stocks or obligations of an insurance 
compaw, trade association, liquidity 
facility or any other sinfilar organization, 
corporation, or association, except as 
othemqse expressly provided by this 
chapter; (J) in the capital stock of the 

National Credit Union Central Liquidity 
Facility; (K) investments in obligations 
of, or issued by, any State or political 
subdivision "thereof (including any agen- 
cy, corporation, or instrumentality of a 
State or political subdivision), except that 
no credit union may invest more than 10 
per centum of its unimpaired capital and 
surplus in the obligations of any one 
issuer (exclusive of general obligations of 
the issuer); 

(8) to make deposits in national 
banks and in State ba~ks, trust compa- 
nies, and mutual savings banks operating 
in accordance with the laws of the State 
in which the Federal credit union does 
business, or in ba~ks or institutions the 
accounts of which arc insured by the 
Federal Deposit Insurance Corporation or 
the Federal Savings and Loan Insurance 
Corporation, and for Federal credit un- 
ions or credit unions authorized by the 
Department of Defense operating subof- 
rices on American milita~ installations in 
foreign countries or trust territories of the 
United States to maintain demand deposit 
accounts in banks located in those coun- 
tries or trust territories, subject to such 
regulations as may be issuedby the Board 
and provided such banks are correspon- 
dents of banks described in this para- 
graph; 

(9) to borrow, in accordance 
with such rules and regulations as may be 
prescribed by the Board, from any source, 
in an aggregate amount not exceeding, 
except as authorized by the Board in 
cawing out the provisions of title III of 
this chapter, 50 per centum of its paid-in 
and unimpaired capital and surplus: Pro- 
vided, That any Federal credit union may 
discount with or sell to any Federal inter- 
mediate credit bank any eligible obliga- 
tions up to the amount of its paid-in and 
uuimpaired capital; 

(10) to lex)~ late charges, in 
accordance with the bylaws, for failure of 
members to meet promptly their obliga- 
tions to the Federal credit union; 
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(11) to impress and enforce a 
lien upon the shares and dividends of any 
member, to the extent of any loan made 
to him and any dues or charges payable 
by him; 

(12) in accordance with regula- 
tions prescribed by the Board-- 

(A) to sell, to persons in’the field 
of membership, negotiable checks (in- 
cluding travelers checks), money orders, 
and other similar money transfer instru- 
ments (including international and do- 
mestic electronic fund transfers); and 

(B) to cash checks and money 
orders and receive international and do- 
mestic electronic fund transfers for per- 
sons in the field of membership for a fee; 

(13) in accordance with rules 
and regulations prescribed by the Board, 
to purchase, sell, pledge, or discount or 
otherwise receive or dispose of, in whole 
or in part, a~7 eligible obligations (as 
defined by the Board) of its members and 
to purchase from any liquidating credit 
union notes nrade by individual members 
of the liquidating credit union at such 
prices as may be agreed upon by the 
board of directors of the liquidating credit 
union and the board of directors of the 
purchasing credit union, but no purchase 
may be made under authority of this 
paragraph if, upon the making of "that 
purchase, the aggregate of the unpaid 
balances of notes purchased under author- 
ity of this paragraph would exceed 5 per 
centum of the unimpaired capital and 
surplus of the credit union; 

(14) to sell all or a part of its 
assets to another credit union, to purchase 
all or part of the assets of another credit 
union and to assume "the liabilities of the 
selling credit union and those of its mem- 
bers subject to regulations of the Board; 

(15) to invest in securities that-- 
(A) are offered and sold pursu- 

ant to section 77d(5) of Title 15; 
(B) are mortgage related securi- 

ties (as that term is defined in section 
78c(a)(41) of Title 15), subject to such 
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regulations as the Board may prescribe, 
including regulations prescribing mini- 
mum size of the issue (at the ti~ne of 
initial distribution) or minimum aggregate 
sales prices, or both; or 

(C) are small business related 
securities (as defined in section 
78c(a)(53) of Title 15), subject to such 
regulations as the Board may prescribe, 
including regulations prescribing the 
minimum size of the issue (at the time of 
the initial distribution), the minimum 
aggregate sales price, or both; 

(16) subject to such regulations 
as the Board may prescribe, to provide 
technical assistance to credit: unions in 
Poland and Hungary.; and 

(17) to exercise such incidental 
powers as shall be necessary or requisite 
to enable it to carry on effectively the 
business for which it is incorporated. 

§1757a. Limitation on member busi- 
ness loans 

(a) In General. -- On and after 
the date of enactment of this section, no 
insured credit union may nrake aw mem- 
ber business loan that would result in a 
total amount of such loans outstanding at 
that credit union at any one time equal to 
more than the lesser of-- 

(1) 1.75 ti~nes the actual net 
worth of the credit union; or 

(2) 1.75 times the minimum net 
worth required under section 216(c)- 
(1)(A) for a credit union to be well capi- 
talized. 

(b) Exceptions.--Subsection (a) 
does not apply in the case of-- 

(1) an insured credit union clrar- 
tered for the purpose of making, or that 
has a hiStOl?." of primarily making, mem- 
ber business loans to its members, as 
determined by the Board; or 

(2) an insured credit union that-- 
(A) serves predominantly 

low-income members, as defined by tim 
Board; or 
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03) is a community development 
financial institution, as defined in section 
103 of the Commnnity Development 
Banking and Financial Institutions Act of 
1994. 

(c) Definitions. -- As used in this 
section-- 

(1) the term ’member business 
loan’-- 

(A) means a~ loan, line of cred- 
it, or letter of credit, the proceeds of 
which will be used for a commercial, 
corporate or other business investment 
property or venture, or agricultural pur- 
pose; and 

03) does not inchide an exten- 
sion of credit.-- 

(i) that is fully secured by a lien 
on a 1- to 4-family dwelling fl~at is fl~e 
primaDr residence of a member; 

(ii) fl~at is fully secured by 
shares in the credit union making the 
extension of credit or deposits in other 
financial institutions; 

(iii) that is described in subpara- 
graph (A), if it was made to a borrower or 
an associated member that has a total of 
all such extensions of credit in an amount 
eqnal to less than $50,000; 

(iv) the repayment of which is 
:fully insured or :fully guaranteed by, or 
where "there is an advance commitment to 
purchase in full by, any agency of the 
Federal Government or of a State, or any 
political subdivision thereof; or 

(v) that is granted by a corporate 
credit union (as that term is defined by 
the Board) to another credit union. 

(2) the term ’net worth’-- 
(A) with respect to any insured 

credit union, means the credit union’s 
retained earnings balance, as determined 
under generally accepted accounting 
principles; and 

03) with respect to a credit union 
that serves predorainantly low-income 
members, as defined by the Board, in- 
cludes seconda~ capital accounts that 
are-- 

(i) uninsured; and 
(ii) subordinate to all other 

claims against the credit union, including 
the claims of creditors, shareholders, and 
the Fund; and 

(3) the term ’associated member’ 
means any member having a shared own- 
ership, investment, or other pecuniary 
interest in a business or commercial en- 
deavor with the borrower. 

(d) Effect on Existing Loans. -- 
An insured credit ration that has, on the 
date of enactment of this section, a total 
amount of outstanding member business 
loans that exceeds the amount permitted 
under subsection (a) shall, not later than 
3 years after that date of enactment, re- 
duce the total amount of outstanding 
member business loans to an amount that 
is not greater than the amount permitted 
under subsection (a). 

(e) Consultation and Coopera- 
tion with State Credit Union Supervisors. 
-- In implementing this section, the Board 
shall consult and seek to work coopera- 
tively with State officials having jurisdic- 
tion over State-chartered insured credit 
unions. 

§1758. Bylaws 

In order to simplify the organi- 
zation of Federal credit tmions the Board 
shall from time to time canse to be pre- 
pared a form of organization certificate 
and a form of bylaws, consistent with this 
chapter, which shall be used by Federal 
credit: union incorporators, and shall be 
supplied to "them on request. At the time 
of presenting "the organization certificate 
the incorporators shall also subrait pro- 
posed bylaws to the Board for its approv- 
al. 

§1759. Membership 

(a) In General. -- Subject: to 
subsection (b), Federal credit union mem- 
bership shall consist: of the incorporators 
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and such other persons and incorporated 
and unincorporated organizations, to the 
extent permitted by rules and regulations 
prescribed by the Board, as may be 
elected to membership and as such shall 
each, subscribe to at least one share of its 
stock and pay the initial installment there- 
on and a unifom~ entrance fee if required 
by fl~e board of directors. Shares may be 
issued in joint tenancy with fight of 
SUl~,ivorship with any persons designated 
by the credit union member, but no joint 
tenant shall be permitted to vote, obtain 
loans, or hold office, unless he is within 
the field of membership and is a qualified 
member. 

(b) Membership Field. -- Subject 
to the other provisions of this section, fl~e 
membership of any Federal credit union 
shall be limited to the membership de- 
scribed in one of the fbllowing cat:ego- 
ties: 

(1) Single Common-bond Credit 
Union. -- One group that has a conmaon 
bond of occupation or association. 

(2) Multiple Common-bond 
Credit Union. -- More than one group -- 

(A) each of which has (within 
the group) a common bond of occupation 
or association; and 

03) the number of members, 
each of wtfich (at fl~e time the group is 
first included within the field of member- 
ship of a credit union described in this 
paragraph) does not exceed a~7 numeri- 
cal limitation applicable under subsection 
(d). 

(3) CommuniSt Credit Union. -- 
Persons or organizations within a 
well-defined local cormnunity, neighbor- 
hood, or rural district. 

(c) Exceptions. -- 
(1) Grandfathered Members and 

Groups. -- 
(A) In General. -- Notwithstand- 

ing subsection (b) -- 
(i) any person or organization 

that is a member of any Federal credit 
union as of the date of enactment of the 

Credit Union Membership Access Act 

may remain a member of the credit union 

after that date of enactment; and 

(ii) a member of any group 

whose members constituted a portion of 

file membership of any Federal credit 

tmion as of that date of enactment shall 

continue to be eligible to become a mem- 

ber of that credit union, by virtue of 

membership in that group, after that date 

of enactment. 

03) Successors. -- If the common 
bond of any group referred to in subpara- 

graph (A) is defined by a~r particular 

organization or business entib~, subpara- 

graph (A) shall continue to apply with 

respect: to any successor to the organiza- 

tion or entity. 

(2) Exception for Underserved 

Areas. -- Nohvithstanding subsection (b), 

in the case of a Federal credit union, the 
field of membership categou7 of which is 

described in subsection (b)(2), the Board 
may allow the memberslfip of the credit 

tmion to include any person or organiza- 

tion within a local commtmi~, neighbor- 

hood, or rural district if-- 

(A) the Board determines that 
file local communiky, neighborhood, or 

rural district-- 

(i) is an ’investment area’, as 

defined in section 103 (16) of the Commu- 
nity Developmem Banking and Financial 

Institutions Act of 1994 [12 U.S.C. 

4703(16)], and meets such additional 
requirements as the Board may impose; 

and 

(ii) is underserved, based on data 

of the Board and the Federal banking 

agencies (as defined in section 3 of the 

Federal Deposit Insurance Act), by othcr 

depository institutions (as defined in 

section 19(b)(1)(A) of the Federal Re- 

serve Act); and 

03) the credit union establishes 
and maintains an office or facility in the 

local conununity, neighborhood, or rural 

district at wlfich credit union services are 

available. 
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(d) Multiple Common-bond 
Credit Union Group Requirements. -- 

(1) Numerical Limitation. -- 
Except as provided in paragraph (2), only 
a group with fewer than 3,000 members 
shall be eligible to be included in the field 
of memberstfip cat:egory of a credit union 
described in subsection (b)(2). 

(2) Exceptions. -- In the case of 
an5, Federal credit: union, the field of 
membership category of which is de- 
scribed in subsection (b)(2), the numeri- 
cal limitation in paragraph (1) of this 
subsection shall not apply with respect 
to-- 

(A) any group that the Board 
determines, in writing and in accordance 
withthe guidelines and regulations issued 
under paragraph (3), could not feasibly or 
reasonably establish a new single com- 
mon-bond credit union, the :field of mem- 
bership category of which is described in 
subsection (b)(1) because-- 

(i) the group lacks sufficient 
volunteer and other resources to support 
the efficient and effective operation of a 
credit union; 

(ii) the group does not meet the 
criteria that the Board has determined to 
be important for the likelihood of success 
in establishing and managing a new credit 
union, including demographic character- 
istics such as geographical location of 
members, diversity of ages and income 
levels, and other factors that may "affect 
the financial viability and stability of a 
credit union; or 

(iii) the group would be mfiikely 
to operate a safe and sound credit union; 

(B) a~ group transferred from 
another credit union-- 

(i) in connection with a merger 
or consolidation recommended by the 
Board or any appropriate State credit 
union supervisor based on safety and 
soundness concerns with respect to that 
other credit union; or 

(ii) by the Board in the Board’s 
capacity as consel~ator or liquidating 

agent with respect to that other credit 
union; or 

(C) a~ group transferred in 
connection with a voluntary merger, 
having received conditional approval by 
the Administration of the merger applica- 
tion prior to October 25, 1996, but not 
having consumlnated the merger prior to 
October 25, 1996, if the merger is con- 
sunm~ated not later than 180 days after 
the date of enactment of the Credit Union 
Membership Access Act. 

(3) Regulations and Guidelines. 
-- The Board shall issue guidelines or 
regulations, after notice and opportunity 
for comment, setting forth the criteria "that 
the Board will apply in determiIfing under 
this subsection whether or not an addi- 
tional group may be included within the 
field of membership category of an exist- 
ing credit union described in subsection 
(b)(2). 

(e) Additional Membership 
Eligibility Provisions.-- 

(1) Membership Eligibility Lim- 
ited to Irmnediate Family or Household 
Members. -- No individual shall be eligi- 
ble fbr memberstfip in a credit union on 
the basis of the relationship of "the indi- 
vidual to another person who is eligible 
for membership in the credit union, un- 
less the individual is a member of the 
immediate family or household (as those 
terms are defined by the Board, by regu- 
lation) of the other person. 

(2) Retention of Membership. -- 
Except as provided in section 118, once a 
person becomes a member of a credit 
union in accordance with this title, "that 
person or organization may remain a 
member of that: credit union until the 
person or organization chooses to with- 
draw from the membership of the credit 
union. 

(f) Criteria for Approval of 
Expansion of Multiple Cormnon-Bond 
Credit Unions.-- 

(1) In General. -- The Board 
shall-- 



12 USC 1759 275 

(A) encourage the formation of 
separately chartered credit unions instead 
of approving an application to include an 
additional group within the field of lnem- 
bership of an existing credit union when- 
ever practicable and consistent with rea- 
sonable standards for the sale and sound 
operation of the credit union; and 

03) if the formation of a separate 
credit union by the group is not practica- 
ble or consistent with the standards re- 
ferred to in subparagraph (A), require the 
inclusion of the group in the field of 
membership of a credit union tlrat is with- 
in reasonable proximity to the location of 
the group whenever practicable and con- 
sistent with reasonable standards for the 
safe and sound operation of the credit 
union. 

(2) Approval Criteria. -- The 
Board may not approve any application 
by a Federal credit union, the field of 
membership categolT of which is de- 
scribed in subsection (b)(2) to include 
aw additional group within the field of 
membership of the credit union (or an 
application by a Federal credit union 
described in subsection (b)(1) to include 
an additional group and become a credit 
union described in subsection (b)(2)), 
u~fless the Board determines, in writing, 
that-- 

(A) the credit union has not 
engaged in any unsafe or unsound prac- 
tice (as defined in section 206(b)) that is 
material during the 1-year period preced- 
ing the date of filing of the application; 

03) the credit union is ade- 
quately capitalized; 

(C) the credit union has the 
administrative capability to serve the 
proposed membership group and the 

financial resources to meet the need for 
additional staff and assets to serve the 
new membership group; 

(D) any potential harm that the 
expansion of the field of membership of 
the credit union may have on any other 
insured credit union and its mc~nbers is 
clearly outweighed in the public interest 
by the probable beneficial effect of the 
expansion in meeting the convenience 
and needs of the members of the group 
proposed to be included in the field of 
membership; and 

(E) the credit union has met such 
additional requirements as the Board ~nay 
prescribe, by regulation. 

(g) Regulations Required for 
Community Credit Unions.-- 

(1) Definition of Well-defined 
Local Community, Neighborhood, or 
Rural District. -- The Board shall pre- 
scribe, by regulation, a definition for the 
term ’well-defined local commtmi~7, 
neighborhood, or rural district’ for pur- 
poses of-- 

(A) making any determination 
with regard to the field of membership of 
a credit: union described in subsection 
(b)(3); and 

(B) establishing "the criteria 
applicable with respect to any such deter- 
ruination. 

(2) Scope of Application. -- The 
definition prescribed by the Board under 
paragraph (1) shall apply with respect to 
any application to form a new credit 
union, or to alter or expand the field of 
membership of an existing credit union, 
that is filed with the Board after the date 
of enactment of the Credit Union Mem- 
bership Access Act. 



276 12 USC 1811 

CHAPTER 16--FEDERAL DEPOSIT 
INSURANCE CORPORATION 

§1811. Federal Deposit Insurance 

Corporation 

(a) Establishment of Corporation 
There is hereby established a 

Federal Deposit Insurance Corporation 
(hereinafter referred to as the "Corpora- 
tion") which shall insure, as hereinafter 
provided, the deposits of all banks and 
savings associations which are entitled to 
the benefits of insurance trader this chap- 
ter, and which shall have the powers 
hereinafter granted .... 

§1813. Definitions 

As used in this chapter-- 
(a) Definitions of bank and 

related terms 
(1) Bank 
The term "bank"-- 
(A) means any national bank and 

State bank and any Federal branch and 
insured branch; 

03) includes any [briner savings 
association that-- 

(i) has converted from a savings 
association charter; and 

(ii) is a Deposit Insurance Fund 
member. 

(2) State bank 
The term "State bank" means 

any bank, banking association, trust corn- 

paw, savings bank, industrial bank (or 
si~nilar depository institution which the 
Board of Directors finds to be operating 
substantially in the same maimer as an 
industrial bank), or other banking institu- 
tion which-- 

(A) is engaged in the business of 
receiving deposits, other than trust funds 
(as defined in this section); and 

03) is incorporated under the 
laws of any State or which is operating 

under the Code of Law for the District of 
Columbia, including any cooperative 
bank or other unincorporated bank the 
deposits of which were insured by the 
Corporation on the day before August 9, 
1989. 

(3) State 
The term "State" means aw 

State of the United States, the District of 
Colmnbia, aw territory of the United 
States, Puerto Rico, Gnam, American 
Samoa, the Trust Territory of the Pacific 
Islands, the Virgin Islands, and the North- 
ern Mariana Islands. 

(b) Definition of savings associ- 
ations and related terms 

(1) Savings association 
The term "savings association" 

means-- 

tion; 
(A) any Federal savings associa- 

(B) any State savings associa- 
tion; and 

(C) any corporation (other than 
a bank) that the Board of Directors and 
the Director of the Office of Thrift Super- 
visionj ointly determine to be operating in 
substantially the same manner as a sav- 
ings association. 

(2) Federal savings association 
The term "Federal savings asso- 

ciation" means any Federal savings asso- 
ciation or Federal savings bank which is 
chartered under section 1464 of this title. 

(3) State savings association 
The term"State savings associa- 

tion" means-- 
(A) any building and loan asso- 

ciation, savings and loan association, or 
homestead association; or 

(B) any cooperative bank (other 
than a cooperative bank which is a State 
bank as defined in subsection (a)(2) of 
this section), 
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which is organized and operating accord- 

ing to the laws of the State (as defined in 

subsection (a)(3) of this section) in which 
it is chartered or organized. 

(c) Definitions relating to depos- 

itory institutions 

(1) Depository. institution 

The term "dcpository institution" 

means any bank or savings association. 

(2) Insured depositor), institution 

The term "insured depository 

institution" means any bank or savings 

association the deposits of which are 

insured by the Corporation pursuant to 

this chapter. 

(3) Institutions included for 
certain purposes 

The term "insnrcd depositor), 

institution" includes any nninsnrcd 

branch or agency of a foreign bank or a 

commercial lending company owned or 

controlled by a foreign bank for purposes 

of section 1818 of tlfis title. 
(4) Federal depository" institution 

The term "Federal depository 

institution" means any national bank, any 

Federal savings association, and any 

Federal branch. 

(5) State depository institution 

The term "State depository insti- 

tution" means any State bank, any State 

savings association, and any insured 

branch which is not a Federal branch. 

(d) Definitions relating to mem- 

ber banks 

(1) National member bank 

The term "national member 

bank" means any national bank which is 

a member of the Federal Reserve System. 

(2) State member bank 

The term "State member bank" 

means any State bank which is a member 

of the Federal Reserve System. 

(e) Definitions relating to non- 

member banks 

(1) National nonmember bank 

The term "national nonmember 

bank" means any national bank which-- 

(A) is located in any territor)~ of 

the United States, Puerto Rico, Guam, 
A~nerican Samoa, the Virgin Islands, or 
the Northern Mariana Islands; and 

(B) is not a member of’the Fed- 
eral Reserve Snslem. 

(2) Statc nonmember bank 
The term "State nonmember 

bank" means any State bank which is not 
a member of the Federal Reserve System. 

(f) Mutual savings bank 
The term "mutual savings bank" 

means a bank without capital stock trans- 
acting a savings bank business, the net 
earnings of which inure wholly to the 
benefit of its depositors after payment of 
obligations for any advances by its orga- 
nizers. 

(g) Savings bank 
The tcrm "savings bank" means 

a bank (including a mutual savings bank) 
which transacts its ordinary banking 
business strictly as a savings bank under 
State laws imposing special require~nents 
on such banks governing the manner of 
investing their funds and of conducting 
their business. 

(h) Insured ba~k 
The term "insured bank" means 

any bank (inclnding a foreign bank hav- 
ing an insured branch) the deposits of 
which are insured in accordance with the 
provisions of this chapter; and the term 
"noninsured bank" means any bank the 
deposits of which are not so insured. 

(i) New depository institution 
and bridge depository institution defined 

(1) New depository institution 
The tern~ "new depository insti- 

tution" means a new national bank or 
Federal savings association, other than a 
bridge depositor)~ institution, organized 
by the Corporation in accordance with 
section 182 l(m) of this title. 

(2) Bridge depository" institution 
The term "bridge depository in- 

stitutioff’ means a new national bank or 
Federal savings association organized by 
the Corporation in accordance with sec- 
tion 182 l(n) of this title. 
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(j) Receiver 
The term "receiver" includes a 

receiver, liquidating agent, conservator, 
commission, person, or other agency 
charged by law with the duty of winding 
up the affairs of a bank or savings as- 
sociation or of a branch of a foreign bank. 

(k) Board of Directors 
The term "Board of Directors" 

means "the Board of Directors of the Cor- 
poration. 

(l) Deposit 
The term "deposit" means-- 
(1) the unpaid balance of money 

or its equivalent received or held by a 
bank or savings association in the usual 
course of business and for which it has 
given or is obligated to give credit, either 
conditionally or unconditionally, to a 
commercial, checking, savings, time, or 
thrift account, or which is evidenced by 
its certificate of deposit, thrift certificate, 
investment certificate, certificate of in- 
debtedness, or other similar name, or a 
check or draft drawn against a deposit 
account and certified by the bank or sav- 
ings association, or a letter of credit or a 
traveler’s check on which the bank or 
savings association is primarily liable: 
Provided, That, without limiting the 
generality of the tel~n "money or its equi- 
valent", aw such account or instrument 
must be regarded as evidencing lhc re- 
ceipt of the equivalent of money when 
credited or issued in exchange for checks 
or drafts or for a promissory note upon 
which the person obtaining any such 
credit or instrmnent is primarily or sec- 
ondarily liable, or for a charge against a 
deposit account, or in settlement of 
checks, drafts, or other instruments for- 
warded to such bank or savings associa- 
tion for collection. 

(2) "trust funds as defined in this 
chapter received or held by such bank or 
savings association, whether held in the 
trust depamnent or held or deposited in 

aw other department of such bank or 
savings association. 

(3) money received or held by a 
bank or savings association, or the credit 
given for money or its equivalent re- 
ceived or held by a bank or savings asso- 
ciation, inthe usual course of business for 
a special or specific purpose, regardless 
of "the legal relationship thereby estab- 
lished, including without being limited to, 
escrow funds, funds held as security for 
an obligation due to the bank or savings 
association or others (including funds 
held as dealers reserves) or for securities 
loaned by the bank or savings association, 
funds deposited by a debtor to ~neet ma- 
turing obligations, funds deposited as 
advance payment on subscriptions to 
United States Government securities, 
:funds held for distribution or purchase of 
securities, funds held to meet its accep- 
tances or letters of credit, and withheld 
taxes: Provided, That there shall not be 
included funds which are received by the 
bank or savings association for immediate 
application to the reduction of an indebt- 
edness to the receiving bank or savings 
association, or under condition that the 
receipt thereof immediately reduces or 
extinguishes such an indebtedness. 

(4) outstanding draft (including 
advice or authorization to charge a bank’s 
or a savings association’s balance in an- 
other bank or savings association), cash- 
ier’s check, money order, or other offi- 
cer’s check issued in the usual course of 
business for any purpose, including with- 
out being limited to those issued in pay- 
ment for services, dividends, or pur- 
chases, and 

(5) such other obligations of a 
bank or savings association as the Board 
of Directors, after consultation with the 
Comptroller of the Currency, Director of 
the Office of Thrift Supervision, and the 
Board of Governors of the Federal Re- 
serve System, shall find and prescribe by 
regulation to be deposit liabilities by 
general usage, except that the following 
shall not be a deposit for any of the pur- 
poses of this chapter or be included as 
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part of the total deposits or of an insured 
deposit: 

(A) any obligation of a deposi- 
tor./ institution which is carried on the 
books and records of an office of such 
bank or savings association located out- 
side of any State, unless -- 

(i) such obligation would be a 
deposit if it were carried on the books and 
records of the depository institution, and 
would be payable at, an office located in 
any State; and 

(ii) the contract evidencing the 
obligation provides by express terms, and 
not by implication, for payment at an 
office of the depository institution located 
in al\v State; 

03) any international banking 
facility deposit, including an international 
banking facility time deposit, as such 
term is from time to time defined by file 
Board of Governors of the Federal Re- 
serve System in regulation D or a~7 suc- 
cessor regulation issued by the Board of 
Governors of the Federal Reserve Sys- 

tem; and 
(C) any liability of an insured 

depositor./institution that arises under an 
aunui~~ contract, the income of which is 
tax deferred under section 72 of Title 26. 

(m) Insured deposit 
(1) In general 
Subject to paragraph (2), the 

term "insured deposit" means the net 
amount due to any depositor for deposits 
in an insured depository institution as 
determined under sections 1817(i) and 
182 l(a) of this title. 

(2) In the case of aw deposit in 
a branch of a foreign bank, the term "in- 
sured deposit" means an insured deposit 
as defined in paragraph (1) of this subsec- 
tion which-- 

(A) is payable in the United 
States to-- 

(i) an individual who is a citizen 
or resident of the United States, 

(it) a partnership, corporation, 
trust, or other legally cognizable entity 

279 

created under the laws of the United 
States or any State and having its princi- 
pal place of business witlfin the United 
States or any State, or 

(iii) an individual, partnership, 
corporation, trust, or other legally cogni- 
zable entity which is determined by tile 
Board of Directors in accordance with its 
regulations to have such business or 
financial relationships in the United 
States as to make the insurance of such 
deposit consistent with the purposes of 
this chapter; and 

03) meets any other criteria 
prescribed by the Board of Directors by 
regulation as necessary or appropriate in 
its judgulent to carry, out the purposes of 
this chapter or to facilitate tile adnfinistra- 
tion thereof. 

(3) Uninsured deposits 
The term "uninsured deposit" 

means the amount of any deposit of any 
depositor at any insured depositor./insti- 
tution in excess of the amount of the 
insured depo sits of such depo sitor (if 
at such depository institution. 

(4) Preferred deposits 
The term "preferred deposits" 

means deposits of any public unit (as 
defined in paragraph (1)) at any insured 
depository institution which are secured 
or collateralized as required under State 
law 

(o) Domestic branch 
The term "domestic branch" 

includes a~ branch bank, branch office, 
branch agency, additional office, or any 
branch place of business located in any 
State of the United States or in any Terri- 
tory of the United States, Puerto Rico, 
Gnan~ American Samoa, file Trust Terri- 
tory of the Pacific Islands, or the Virgin 
Islands at which deposits are received or 
checks paid or money lent. The term 
"domestic branch" does not include an 
automated teller machine or a remote 
service unit. The term "foreign branch" 
means aw office or place of business 
located outside the United States, its 
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territories, Puerto Rico, Guara, American 
Samoa, the Trust Territory of the Pacific 
Islands, or the Virgin Islands, at which 
banking operations are conducted .... 

(q) Appropriate Federal bal~dng 
agency 

The term "appropriate Federal 
banking agency" means-- 

(1) the Comptroller of the Cur- 
rency, in the case of any national banking 
association or any Federal branch or 
agency of a foreign bank; 

(2) the Board of Governors of 
the Federal Reserve Systenk in the case 
of-- 

(A) any State member insured 
bank, 

(B) any branch or agency of a 
foreign bank with respect to any provi- 
sion of the Federal Reserve Act: [12 
U.S.C. §8 221 et seq.] which is made 
applicable under the International Bank- 
ing Act of 1978 [12 U.S.C. 88 3101 et 
seq.], 

(C) any foreignbank which does 
not operate an insured branch, 

(D) any agency or commercial 
lending company other than a Federal 
agency, 

(E) supervisory or regulatory 
proceedings arising from thc authority 
given to the Board of Governors under 
section 7(c)(1) of the International Bank- 
ing Act of 1978 [12 U.S.C. 8 3105(c)(1)], 
including such proceedings under the 
Financial Institutions Supervisory Act of 
1966, and 

(F) any bank holding company 
and any subsidiary of a bank holding 
company" (other than a bank); 

(3) the Federal Deposit Insur- 
ance Corporation in the case of a State 
nonmember insured bank or a foreign 
bank having an insured branch; and 

(4) the Director of the Office of 
Thrift Supervision in the case of any 
savings association or any savings and 
loan holding company. 
Under the rule set forth in this subsection, 

more than one agency may be an appro- 
priate Federal banking agency with re- 
spect to aw given institution .... 

(s) Definitions relating to foreign 
banks and branches 

(1) Foreign bank 
The term "foreign bank" has the 

meaning given to such tern~ by section 
l(b)(7) of the Imernational Banking Act 
of 1978 [12 U.S.C. 8 3101(7)]. 

(2) Federal branch 
The term "Federal branch" has 

the meaning given to such term by sec- 
tion l(b)(6) of the Interuatioual Ba~dng 
Act of 1978 [12 U.S.C. 8 3101(6)]. 

(3) Insured branch 
The term "insured branch" 

means any branch (as defined in section 
1 (b)(3) of the International Banking Act 
of 1978 [12 U.S.C. 8 3101(3)]) of a for- 
eign bank any deposits in which are in- 
sured pursuant to this clrapter .... 

(u) Institntion-affiliated paw 
The term "institntion-affiliated 

pare." means-- 
(1) any director, officer, em- 

ployee, or controlling stockholder (other 
than a bank holding company) of, or 
agent :for, an insured depositor), institu- 
tion; 

(2) any other person who has 
filed or is required to file a 
change-in-control notice with the appro- 
priate Federal banking agency under 
section 18170) of this title; 

(3) any shareholder (other than a 
bank holding company’), consultant, joint 
venture partner, and any other person as 
determined by the appropriate Fedcral 
banking agency (by regulation or 
case-by-case) who participates in the 
conduct of the affairs of an insured de- 
pository institution; and 

(4) any independent contractor 
(including any attorney, appraiser, or 
accountant) who knowingly or recklessly 
participates in-- 

(A) any violation of any law or 
regulation; 
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(B) aw breach of fiduciary duty; 
or 

(C) any unsafe or tmsound prac- 
tice, 
which caused or is likely to cause more 
than a minimal financial loss to, or a 
significant adverse effect on, the insured 
depository institution .... 

(w) Definitions relating to affili- 
ates of depository institutions 

(1) Depository institution hold- 
ing company 

The term "depository institution 
holding company" means a bank holding 
company" or a savings and loan holding 
company’. 

(2) Bank holding compact 
The term "bank holding com- 

pany" has the meaning given to such term 
in section 1841 of this tille. 

(3) Savings and loan holding 
company 

The term "savings and loan 
holding company" lras the meaning given 
to such term in section 1467a of this title. 

(4) Subsidiary 
The term "subsidiary"-- 
(A) ~neans any company which 

is owned or controlled directly or indi- 
rectly by another company; and 

03) includes any service corpo- 
ration owned in whole or in part by an 
insured depository institution or aw 
subsidiary of such a service corporation. 

(5) Control 
The term "control" has the 

meaning given to such term in section 
1841 of this title. 

(6) Affiliate 
The term "affiliate" has the 

meaning given to such term in section 
1841 (k) of lhis title. 

(7) Company 
The term "company" has the 

same meaning as in section 1841(b) of 
this title. 

(x) Definitions relating to default 
(1) Default 
The term "default" means, with 

respect to an insured depository institu- 
tion, any adjudication or other official 
determination by aw court of competent 
jurisdiction, the appropriate Federal bank- 
ing agency, or other public authority 
pursuant to which a conservator, receiver, 
or other legal custodian is appointed :for 
an insured depository institution or, in the 
case of a foreign bank having an insured 
branch, for such branch. 

(2) In danger of default 
The term "in danger of default" 

means an insured depository institution 
with respect to which (or in the case of a 
foreign bank having an insured branch, 
with respect to such insured branch) the 
appropriate Federal banking agency or 
State chartering autheri~ has advised the 
Corporation (or, if the appropriate Federal 
banking agency is the Corporation, the 
Corporation has determined) that-- 

(A) in the opinion of such agen- 
cy or authori~-- 

(i) the depository institution or 
insured branch is not likely- to be able to 
~neet the demands of the institution’s or 
branch, s depositors orpay the institution’s 
or branch’s obligations in the normal 
course of business; and 

(ii) there is no reasonable pros- 
pect that the depository institution or 
insured branch will be able to meet such 
demands or pay such obligations without 
Federal assistance; or 

03) in the opinion of such agen- 
cy or authori~’-- 

(i) the depository institution or 
insured branch has incurred or is likely to 
incur losses that will deplete all or sub- 
stantially all of its capital; and 

(ii) there is no reasonable pros- 
pect that the capital of the depository 
institution or insured branch will be re- 
plelfished without Federal assistance .... 

§1814. Insured depository institutions 

(a) Continuation of insurance 
(1) Banks 
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Each bank, which is an insured 
depository institution on September 21, 
1950, shall be and continue to be, without 
application or approval, an insured depos- 
itory institution and shall be subject to the 
provisions of this chapter. 

(2) Savings associations 
Each savings association the 

accounts of which were insured by the 
Federal Savings and Loan Insurance 
Corporation on the dafT before August 
9,1989, shall be, without application or 
approval, an insured depository institu- 
tion. 

(b) Continuation of insurance 
upon becoming a member bank 

In the case of an insured bank 
wtfich is admitted to membership in the 
Federal Reserve System or an insured 
State bank which is converted into a 
national member bank, the bank shall 
continue as an insured bank. 

(c) Continuation of insurance 
after conversion 

Subject to section 1815(d) of 
this title and section 50)(5) of the Home 
Owners" Loan Act [12 U.S.C. § 
14640)(5)1-- 

(1) any State depository institu- 
tion which results from the conversion of 
any insured Federal depository institu- 
tion; and 

(2) any Federal depository insti- 
tution which results from the conversion 
of any insured State or Federal depository 
institution, 
shall continue as an insured depository 
institution. 

(d) Continuation of insurance 
after merger or consolidation 

Any State depository institution 
or any Federal depository institution 
which results from the merger or consoli- 
dation of insured depository institutions, 
or from the merger or consolidation of a 
noninsured depository institution with an 
insured depository institution, shall con- 
tinue as an insured depository institution. 

§1815. Deposit insurance 

(a) Application to Corporation 
required 

(1) In general 
Except: as provided in para- 

graphs (2) and (3), aw depository institu- 
tion which is engaged in the bnsiness of 
receiving deposits other than trust funds 
(as defined in section 1813(p) of this 
title), upon application to and examina- 
tion by the Corporation and approval by 
the Board of Directors, may become an 
insured deposflory institution .... 

(3) Application and approval not 
required in cases of continued insurance 

Paragraph (1) shall not apply in 
the case of any depository institution 
whose insured status is continued pursu- 
ant to section 1814 of this title .... 

§1816. Factors to be considered 

The factors that: arc required, 
under section 1814 of this title, to be 
considered in connection witt~ and enu- 
merated in, any certificate issued pursu- 
ant to section 1814 of this title and that 
are required, under section 1815 of this 
title, to be considered by the Board of 
Directors in connection with any determi- 
nation by such Board pursuant to section 
1815 of this title are the following: 

(1) The financial history and 
condition of the depository institution. 

(2) The adequacy of the deposi- 
tory institution’s capital structure. 

(3) The futnre earnings pros- 
pects of the depository institution. 

(4) The general character and 
fitness of the nmnagement of the deposi- 
tory institution. 

(5) The risk presemed by such 
depository institution to the Deposit 
Insurance Fund. 

(6) The convenience and needs 
of the community to be served by such 
depository institution. 

(7) Whether the depository 
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institution’s corporate powers are consis- 
tent with the purposes of this chapter. 

§1817. Assessments 

(b) Assessments 
(1) Risk-based assessment sys- 

tem 

(A) Risk-based assessment sys- 

tem required 

The Board of Directors shall, by 

regulation, establish a risk-based assess- 

merit system for insured depositoD~ insti- 

tutions .... 

(C) Risk-based assessment sys- 

tem defined 

For purposes of this paragraph, 

file term "risk-based assessment system" 

means a sy stem for calculating a deposi- 

to~7 institution’s semiannual assessment 

based on-- 
(i) the probability that the De- 

posit Insurance Fund will incur a loss 

with respect to the institution, taking into 

consideration the risks attributable to-- 
(I) different categories and con- 

centrations of assets; 
(II) different categories and 

concentrations of liabilities, both insured 
and uninsured, contingent and noncontin- 

gent; and 

0II) any other factors the Corpo- 

ration determines are relevant to assess- 

ing such probability; 

(ii) the likely amount of any 

such loss; and 

(iii) the revenue needs of the 
Deposit Insurance Fund. 

(D) Separate assessment systems 

The Board of Directors may 

establish separate risk-based assessment 

systems for large and small members of 

the Deposit Insurance Fund. 

(E) INFORMATION CON- 

CERNING RISK OF LOSS AND ECO- 

NOMIC CONDITIONS.- 

(i) SOURCES OF INFORMA- 
TION.--For purposes of determining risk 

of losses at insured depositol?." institutions 

and economic conditions generally affect- 

ing depositor" institutions, the Corpora- 

tion shall collect information, as appropri- 

ate, from all sources the Board of Direc- 
tors considers appropriate, such as reports 

of condition, inspection reports, and other 

information from all Federal banking 

agencies, any infornration available from 

State bank supervisors, State insurance 

and securities regulators, the Securities 

and Exchange Commission (including 

information described in section 35), the 
Secreta~r of the TreasuoT, the Commodity 

Futures Trading Connnission, the Farm 

Credit Administration, the Federal Trade 
Commission, any Federal reserve bank or 

Federal home loan bank, and other regu- 

lators of financial institutions, and any 

information available from credit rating 

entities, and other private economic or 

business analysts. 

(it) CONSULTATION WITH 

FEDERAL BANKING AGENCIES¯-- 

(I) IN GENERAL.--Except as 

provided in subclause (II), in assessing 

the risk of loss to the Deposit Insurance 

Fund with respect to any insured deposi- 

tory institntion, the Corporation shall 

consult with file appropriate Federal 

banking agency of such institution. 

(II) TREATMENT ON AG- 
GREGATE BASIS.--In the case of in- 

sured depositol3~ institutions that are well 

capitalized (as defined in section 3 8) and, 

in the most recent examination, were 
found to be well managed, the consulta- 

tion under subclause (I) concerning the 

assessment of the risk of loss posed by 

such institutions may be made on an 

aggregate basis. 

(iii) RULE OF CONSTRUC- 
TION.--No provision of this paragraph 

shall be construed as providing any new 

authority for the Corporation to require 

submission of information by insured 

depositol)~ institutions to the Corporation. 

(F) MODIFICATIONS TO THE 

RISK-BASED ASSESSMENT SYSTEM 

ALLOWED ONLY AFTER NOTICE 
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AND COMMENT.--In revising or modi- 
fying the risk-based assessment system at 
any time after the date of the enactment 
of the Federal Deposit Insurance Reform 
Act of 2005, the Board of Directors may 
implement such revisions or modification 
in :final form only after notice and oppor- 
tunity :for comment .... 

(j) Change in control of insured 
depository institutions 

(1) No person, acting directly or 
indirectly or through or in concert with 
one or more other persons, shall acquire 
control of any insured depository" institu- 
tion through a purchase, assigmnent, 
transfer, pledge, or other disposition of 
voting stock of such insured depository 
institution unless the appropriate Federal 
banking agency has been given sixty 
days’ prior written notice of such pro- 
posed acquisition and within that time 
period the agency has not issued a notice 
disapproving the proposed acquisition or, 
in the discretion of the agency, extending 
for an additional 30 days the period dur- 
ing Milch such a disapproval may issue. 
The period for disapproval under the 
preceding sentence may be extended not 
to exceed 2 additional times for not more 
than 45 days each time if -- 

(A) the agency determines that 
any acquiring party has not furnished all 
the information required underparagraph 
(6); 

03) in the agency’s judgment, 
any material information submitted is 
substantially inaccurate; 

(C) the agency has been tmable 
to complete the investigation of an ac- 
quiring party trader paragraph (2)03) 
because of any delay caused by, or fl~e 
inadequate cooperation of. such acquiring 
party; or 

(D) the agency determines that 
additional time is needed- 

(i) to investigate and determine 
tlrat no acquiring party has a record of 
failing to comply with the requirements 
of subchapter II of chapter 53 of Title 31; 

or 

(ii) to analyze the safeU and 
soundness of any plans or proposals 
described in paragraph (6)(E) or "the fu- 
ture prospects of the institution. 
An acquisition may be made prior to 
expiration of the disapproval period if the 
agency issues written notice of its intent 
not to disapprove the action. 

(2)(A) Notice to State agency 
Upon receiving any notice under 

this subsection, the appropriate Federal 
banking agency shall forward a copy 
thereof to the appropriate State depository 
institution supervisory agency if the de- 
pository institution the voting shares of 
which are sought to be acquired is a State 
depository institution, and shall allow 
thiW days within which the views and 
recommendations of such State deposi- 
tory institution supervisory agency may 
be submitted. The appropriate Federal 
banking agency shall give due consider- 
ation to the views and reconunendations 
of such State agency in determining whe- 
ther to disapprove any proposed acquisi- 
tion. Notwithstanding the provisions of 
this paragraph, if the appropriate Federal 
banking agency determines that it nmst 
act immediately upon any notice of a 
proposed acquisition in order to prevent 
the probable default of the depository 
institution involved in the proposed ac- 
quisition, such Federal banking agency 
may dispense with the requirements of 
this paragraph or, if a copy of the notice 
is for~varded to the State depository insti- 
tution supervisory agency, such Federal 
banking agency may request that the 
views and recommendations of such State 
depository institution supervisory agency 
be submitted immediately in any form or 
by any means acceptable to such Federal 
banking agency. 

(B) Investigation of principals 
required 

Upon receiving any notice m~der 
this subsection, the appropriate Federal 
banking agency shall -- 



12 USC 1817 285 

(i) conduct an investigation of 
the competence, experience, integrity, 
and financial ability of each person 
named in a notice of a proposed acquisi- 
tion as a person by whom or for whom 
such acquisition is to be made; and 

(ii) make an independent deter- 
ruination of the accuracy and complete- 
hess of any information described in 
paragraph (6) with respect to such person. 

(C) Report 
The appropriate Federal banking 

agency shall prepare a written report of 
any inve stigation under subparagraph (B) 
which shall contain, at a minimum, a 
smrm~ary of the results of such investiga- 
tion. The agency shall retain suchwritten 
report as a record of the agency. 

(D) Public comment 
Upon receiving notice of a pro- 

posed acquisition, the appropriate Federal 
banldng agency shall, unless such agency 
determines that an emergency exists, 
within a reasonable period of time -- 

(i) publish the name of the in- 
sured depositop~T institution proposed to 
be acquired and the name of each person 
identified in such notice as a person by 
whom or for whom such acquisition is to 
be made; and 

(ii) solicit public comment on 
such proposed acquisition, particularly 
from persons in the geographic area 
where the bank proposed to be acquired is 
located, before final consideration of such 
notice by the agency, 
unless the agency determines in writing 
that such disclosure or solicitation would 
seriously threaten the safety or soundness 
of such bank. 

(3) Within three days after its 
decision to disapprove any proposed 
acquisition, the appropriate Federal bank- 
ing agency shall noti~ the acquiring 

paw in writing of the disapproval. Such 
notice shall provide a statement of the 
basis for the disapproval. 

(4) Within ten days of receipt of 
such notice of disapproval, the acquiring 

pare. may request an agency hearing on 
the proposed acquisition. In such hearing 
all issues shall be determined on the 
record pursuant to section 554 of Title 5. 
The length of "the hearing shall be deter- 
mined by the appropriate Federal banking 
agency. At the conclusion thereof, the 
appropriate Federal banking agency shall 
by order approve or disapprove the pro- 
posed acquisition on the basis of the 
record made at such hearing. 

(5) Any person whose proposed 
acquisition is disapproved after agency 
hearings under this subsection may obtain 
review by the United States court of 
appeals for the circuit in which the home 
office of the bank to be acquired is lo- 
cated, or "the United States Court of Ap- 
peals for the District of Colunlbia Circuit, 
by filing a notice of appeal in such court 
within ten days from the date of such 
order, and simultaneously sending a copy 
of such notice by registered or certified 
mail to tl~e appropriate Federal banking 
agency. The appropriate Federal banking 
agency shall promptly certify and file in 
such court the record upon which file 
disapproval was based. The findings of 
the appropriate Federal banking agency 
shall be set aside if found to be arbitrary 
or capricious or if found to violate proce- 
dures established by this subsection. 

(6) Except as othem’ise provided 
by regulation of the appropriate Federal 
banking agency, a notice filed pursuant to 
this subsection shall contain the following 
information: 

(A) The identity, personal his- 
too’, business background and experience 
of each person by whom or on whose 
behalf the acquisition is to be made, 
including his material business activities 
and affiliations during the past five years, 
and a description of any material pending 
legal or admiuistrative proceedings in 
which he is a pare. and any criminal 
indictment or conviction of such person 
by a State or Federal court. 

(B) A statement of the assets and 
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liabilities of each person by whom or on 
whose behalf the acquisition is to be 
nkade, as of the end of the fiscal year for 
each of the five fiscal years immediately 
preceding the date of the notice, together 
with related statements of income and 
source and application of funds for each 
of the fiscal years then concluded, all 
prepared in accordance with generally 
accepted accounting principles consis- 
tently applied, and an interim statement 
of the assets and liabilities for each such 
person, together with related statements 
of income and source and application of 
funds, as of a date not more than uinety 
days prior to the date of the filing of the 
notice. 

(C) The terms and conditions of 
the proposed acquisition and the manner 
in which the acquisition is to be made. 

(D) The identity, source and 
amount of the funds or other consider- 
ation used or to be used in malting the 
acquisition, and if any part of these funds 
or other consideration has been or is to be 
borrowed or otherwise obtained for the 
purpose of nkaking the acquisition, a 
description of the transaction, the lkames 
of the parties, and a~\v arrangements, 
agreements, or understandings with such 
persons. 

(E) Any plans or proposals 
which any acquiring party making the 
acquisition may have to liquidate the 
bank, to sell its assets or merge it with 
any company or to nmke any other major 
change in its business or corporate struc- 
ture or management. 

(F) The identification of any 
person employed, retained, or to be com- 
pensated by the acquiring party, orby any 
person on his behalf, to make solicitations 
or recommendations to stockholders :for 
the purpose of assisting in the acquisition, 
and a brief description of the terms of 
such employment, retainer, or arrange- 
ment for compensation. 

(G) Copies of all invitations or 
tenders or advertisements making a ten- 

der offer to stockholders for purchase of 
their stock to be used in connection with 
the proposed acquisition. 

(H) Any additional relevant 
information in such form as the appropri- 
ate Federal banking agency roay require 
by regulation or by specific request in 
connection with aw particular notice. 

(7) The appropriate Federal 
banking agency nray disapprove any 
proposed acquisition if-- 

(A) the proposed acquisition of 
control would result in a monopoly or 
would be in furtherance of a~r combina- 
tion or conspiracy to monopolize or to 
attempt to monopolize the business of 
banking in any part of the United States; 

(B) the effect of the proposed 
acquisition of control in any section of 
the country may be substantially to lessen 
competition or to tend to create a monop- 
oly or the proposed acquisition of control 
would in any other manner be in restraint 
of trade, and the anticompetitive effects 
of the proposed acquisition of control are 
not clearly outweighed in the public 
interest by the probable effect of fl~e 
transaction in meeting the convenience 
and needs of the comnm~fity to be served; 

(C) either the financial condition 
of any acquiring person or the future 
prospects of the institution is such as 
might jeopardize the financial stability of 
the bank or prejudice the interests of the 
depositors of the bank; 

(D) the competence, experience, 
or integrity of a~ acquiring person or of 
any of fl~e proposed management person- 
nel indicates that it would not be in the 
interest of "the depositors of the bank, or 
in the interest of the public to permit such 
person to control the bank; 

(E) any acquiring person ne- 
glects, fails, or refuses to furnish the 
appropriate Federal banking agency all 
the infornkation required by the appropri- 
ate Federal banking agency; or 

(F) the appropriate Federal bank- 
ing agency determines that the proposed 



12 USC 1818 287 

transaction would result in an adverse 

effect on the Deposit Insurance Fund. 

(8) For the purposes of this 

subsection, the term -- 
(A) "person" means an individ- 

ual or a corporation, partnership, trust, 

association, jointventurc, pool, syndicate, 

sole proprietorship, unincorporated 

organization, or any other :form of entity 

not specifically listed herein; and 

03) "control" means the power, 
directly or indirectly, to direct the man- 

agement or policies of an insured deposi- 

tory institution or to vote 25 per centum 

or more of any class of voting securities 

of an insured depositor)" institution .... 

(12) Whenever such a change in 

control occurs, each insured depositor), 

institution shall report promptly to file 

appropriate Federal banking agency an), 

changes or replacement of its chief exec- 

utive officer or of any director occurring 

in the next twelve-month period, includ- 

ing in its report a statement of the past 

and current business and professional 

affiliations of the new chief executive 

officer or directors .... 

(17) Exceptions 

This subsection shall not apply 

with respect to a transaction which is 

subj ect to-- 

(A) section 1842 of this title; 

03) section 1828(c) of this title; 

or 

(C) section 1467a of this title. 
(18) Applicability of change in 

control provisions to other institutions 

For purposes of this subsection, 

the term "insured depository institution" 

includes-- 

(A) any depository institution 

holding company; and 

03) any other company which 

controls an insured depository institution 

and is not a depository institution holding 

company .... 

§1818. Termination of status as in- 
sured depository institution 

(a) Tenuination of insurance 
(1) Voluntary termination 
Any insured depositmy institu- 

tion which is not-- 
(A) a national member bank; 
03) a State member bank; 
(C) a Federal branch; 
(D) a Federal savings associa- 

tiom or 
(E) an insured branch which is 

required to be insured under subsection 

(a) or (b) of section 3104 of this title, 
may terminate such depository institu- 

tion’s status as an insured depository 

institution if such insured institution 

provides written notice to the Corporation 

of the institution’s intent to terminate such 

status not: less than 90 days before the 

effective date of such termination. 

(2) Involuntary termination 

(A) Notice to priraary regulator 

ff the Board of Directors deter- 

mines that-- 

(i) an insured depository institu- 

tion or the directors or trustees of an 

insured depository institution have en- 

gaged or are engaging in unsafe or un- 

sound practices in conducting the busi- 

ness of the depository institution; 

(ii) an insured depository institu- 

tion is in an unsafe or unsound condition 

to continue operations as an insured insti- 

tution; or 
(iii) an insured depository insti- 

tution or the directors or trustees of the 

insured institution have violated any 

applicable law, regulation, order, condi- 

tion imposed in writing by the Corpora- 

tion in com~ection with the approval of 

any application or other request by the 

insured depository institution, or written 

agreement entered into between the in- 

sured depositoly institution and the Cor- 

poration, 

the Board of Directors shall notify the 

appropriate Federal banking agency with 

respect to such institution (if other than 

the Corporation) or the State banking 

supervisor of such institution (if the Cor- 
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poration is the approptiate Federal bank- 
ing agency) of the Board’s determination 
and the facts and circumstances on which 
such determination is based for the pur- 
pose of securing the correction of such 
practice, condition, or violation .... 

03) Notice of intention to termi- 
nate insurance 

If: after giving the notice re- 
quired under subparagraph (A) with re- 
spect to an insured depository" institution, 
the Board of Directors determines that 
any unsafe or unsound practice or condi- 
tion or any violation specified in such 
notice requires the termination of the 
insured stares of the insured depository 
institution, the Board shall-- 

(i) serve wtittcn notice to the 
insured depository institution of the 
Board’s intention to terminate the insured 
status of the institution; 

(it) provide the insured deposi- 
tory institution with a statement of the 
charges on the basis of which the deter- 
ruination to tem~inate such institution’s 
insured status was made (or a copy of the 
notice under subparagraph (A)); and 

(iii) notify the insured depository 
institution of the date (not less than 30 
days after notice under this subparagraph) 
and place for a heating before the Board 
of Directors (or any person designated by 
the Board) with respect to the termination 
of the institutioffs insured status. 

(3) Heating; termination 
If, on the basis of the evidence 

presented at a heating before the Board of 
Directors (or a~r person designated by 
the Board for such purpose), in which all 
issues shall be determined on the record 
pursuant to section 554 of Title 5 and the 
written findings of the Board of Directors 
(or such person) with respect to such 
evidence (which shall be conclusive), the 
Board of Directors finds that any unsafe 
or unsound practice or condition or any 
violation specified in the notice to an 
insured depository" institution under para- 
graph (2)03) or subsection (w) of this 

section has been established, the Board of 
Directors may issue an order terminating 
the insured status of such depository 
institution effective as of a date subse- 
quent to such finding .... 

(5) Judicial review 
Any insured depository institu- 

tion whose insured status has been termi- 
nated by order of the Board of Directors 
under this subsection shall have the tight 
of judicial review of such order only to 
the same extent as provided for the re- 
view of orders under subsection (h) of 
this section. 

(6) Publication of notice of 
termi~mtion 

The Corporation may publish 
notice of such termination and the deposi- 
tory institution shall give notice of such 
termination to each of its depositors at his 
last address of record on the books of the 
depository institution, in such manner and 
at such time as the Board of Directors 
may find to be necessary and may order 
for the protection of depositors. 

(7) Temporary" insurance of 
deposits insured as of termination 

After the termination of fl~e 
insured status of any depository, institu- 
tion under the provisions of this subsec- 
tion, the insured deposits of each deposi- 
tor in the depository" institution on the 
date of such termination, less all subse- 
quent withdrawals from any deposits of 
such depositor, shall continue for a petiod 
of at least 6 months or up to 2 years, 
within the discretion of the Board of 
Directors, to be insured, and the deposi- 
tory’ institution shall continue to pay to 
the Corporation assessments as in the 
case of an insured depository institution 
during such period. No additions to any 
such deposits and no new deposits in 
such depository institution made after the 
date of such tem~ination shall be insured 
by the Corporation, and the depository 
institution shall not advertise or hold 
itself out as having insured deposits un- 
less in the same connection it shall also 
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state with equal prominence that such 

additions to deposits and new deposits 

made after such date are not so insured. 

Such depository institution shall, in all 

other respects, be subject to the duties 

and the period obligations of an insured 

depository institution for the period re- 

ferred to in the 1st sentence from the date 

of such termination, and in the event that 
such depository institution shall be closed 

on account of inability to meet the de- 

mands of its depositors within such pe- 

riod, the Corporation shall have the same 

powers and rights with respect to such 

depository institution as in case of an 

insured depository institution .... 

(b) Cease-and-desist proceed- 
ings 

(1) If; in the opinion of the ap- 

propriate Federal banking agency, any 

insured depository institution, depository 

institution which has insured deposits, or 

any institution-affiliated party is engaging 

or has engaged, orthe agency has reason- 

able cause to believe that the depository 

institution or m\,�T institution-affiliated 

paw is about to engage, in an unsafe or 
unsound practice in conducting the busi- 

ness of such depository institution, or is 

violating or has violated, or the agency 

has reasonable cause to believe that the 

depository institution or any institu- 

tion-affiliated party is about to violate, a 

law, rule, or regulatiork or any condition 

imposed in writing by a Federal banking 

agency in connection with any action on 

any application, notice, or other request 

by the depository institution or institu- 

tion-affiliated party, or a~ written agree- 

ment entered into with the agency, the 

appropriate Federal banking agency :for 

the depository institution agency may 

issue and serve upon the depository insti- 

tution or such par~ a notice of charges in 

respect thereof. The notice shall contain 

a statement of the facts constituting the 

alleged violation or violations or the 

unsafe or unsound practice or practices, 

and shall fix a time and place at which a 

hearing will be held to determine whether 
an order to cease and desist therefrom 
should issue against the depository insti- 
tution or the institution-affiliated paW. 
Such hearing shall be :fixcd for a date not 
earlier than thirty days nor later than sixty 
days after service of such notice unless an 
earlier or a later date is set by the agency 
at the request of any party so served. 
Unless the paw or parties so served shall 
appear at the hearing personally or by a 
duly authorized representative, they shall 
be deemed to have consented to the issu- 
ance of the cease-and-desist order. In the 
event of such consent, or if upon the 
record made at: any such hearing, the 
agency stkall find that any violation or 
unsafe or unsound practice specNed in 
the notice of charges has been estab- 
lished, the agency may issue and serve 
upon the depository institution or the 
institution-affiliated pa~ an order to 
cease and desist from any such violation 
or practice. Such order may, by provi- 
sions which may be rnandatory or other- 
wise, require the depository institution or 
its institution-affiliated parties to cease 
and desist from the same, and, further, to 
take affirmative action to correct the 
conditions resulting from a~ such viola- 
tion or practice .... 

(3) This subsection, subsections 
(c) through (s) and subsection (u) of this 
section, and section 50 of this Act [12 
U.S.C. § 183 laa] shall apply to any bank 
holding company, and to a~ subsidiary 
(other than a bank) of a bank holding 
company, as those terms are defined in 
the Bank Holding Company Act of 1956 
[12 U.S.C. §§ 1841 et seq.], and to any 
organization organized and operated 
under section 25(a) of the Federal Re- 
serve Act [12 U.S.C. §§ 611 etseq.] or 
operating under section 25 of the Federal 
Reserve Act [12 U.S.C. §§ 601 et seq.], 
in the same manner as they apply to a 
State member insured depository institu- 
tion. Nothing in this subsection or in 
subsection (c) of tlfis section shall autho- 
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rize aw Federal banking agency, other 
than the Board of Governors of the Fed- 
eral Reserve System, to issue a notice of 
charges or cease-and-desist order against 
a bank holding company or any subsid- 
iary thereof (other than a bank or subsid- 
iary of that bank). 

(4) This subsection, subsections 
(c) through (s) and subsection (u) of this 
section, and section 50 of this Act [12 
U.S.C. § 1831aa] shall apply to any for- 
eign bank or company to which subsec- 
tion (a) of section 3106 of this title ap- 
plies and to any subsidiary (other than a 
bank) of any such foreign bank or com- 
pany in the same manner as they apply to 
a ba~tk holding company and any subsid- 
iary thereof (other than a bank) undcr 
paragraph (3) of this subsection. For the 
purposes of this paragraph, the term "sub- 
sidiary" shall have the meaning assigned 
it in section 2 of the Bank Holding Com- 
pany Act of 1956 [12 U.S.C. § 1841]. 

(5) This section slrall apply, in 
the same manner as it applies to any 
insured depository institution for which 
the appropriate Federal banking agency is 
the Comptroller of the Currency, to any 
national banking association chartered by 
the Comptroller of the Currency, includ- 
ing an u~finsured association. 

(6) Affirmative action to correct 
conditions resulting from violations or 
practices 

The authority to issue an order 
under this subsection and subsection (c) 
of this section which requires an insured 
depository institution or any institu- 
tion-affiliated paw to take affirmative 
action to correct or remedy" any condi- 
tions resulting from any violation or 
practice with respect to which such order 
is issued includes the authority to require 
such depository institution or such part5, 
to-- 

(A) make restitution or provide 
reimbursement, indemnification, or guar- 
antee against loss if-- 

(i) such depository institution or 

such paw was unjustly enriched in con- 
nection with such violation or practice; 
or 

(ii) the violation or practice 
involved a reckless disregard for the law 
or any applicable regulations or prior 
order of the appropriate Federal banking 
agency; 

(B) restrict the growth of the 
institution; 

(C) dispose of any loan or asset 
involved; 

(D) rescind agreements or con- 
tracts; and 

(E) employ qualified officers or 
employees (who may be subject to ap- 
proval by lhc appropriate Federal banking 
agency at the direction of such agency); 
and 

(F) take such other action as the 
banking agency determines to be appro- 
priate. 

(7) Authority to limit activities 
The authority to issue an order 

under this subsection or subsection (c) of 
this section includes the authority to place 
limitations on the activities or fl~nctions 
of an insured depository institution or any 
institution-affiliated party. 

(8) Unsatisfactory asset quality, 
nranagement, earnings, or liquidity as 
unsafe or unsound practice 

ff an insured depository institu- 
tion receives, in its most recent report of 
examination, a less-than-satisfactory 
rating for asset quality, management, 
earnings, or liquidity, the appropriate 
Federal banking agency may (if the deft- 
ciency is not corrected) deem the institu- 
tion to be engaging in an unsafe or un- 
sound practice [’or purposes of this sub- 
section. 

(9) Expansion of authority to 
savings and loan affiliates and entities 

Subsections (a) through (s) and 
subsection (u) of this section shall apply 
to any savings and loan holding company 
and to any subsidiary (other than a bank 
or subsidiary of that bank) of a savings 
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and loan holding compaw, whether 
wholly or partly owned, in the same 
manner as such subsections apply to a 
savings association .... 

(c) Temporar)~ cease-and-desist 
orders 

(1) Whenever the appropriate 
Federal banking agency shall determine 
that tire violation or threatened violation 
or the tmsafe or unsound practice or prac- 
tices, specified in the notice of charges 
served upon the depository institution or 
any institution-affiliated party pursnant to 
paragraph (1) of subsection (b) of this 
section, or the continuation thereof, is 
likely to cause insolvency or significant 
dissipation of assets or earnings of the 
depository institution, or is likely to 
weaken the condition of the depositor), 
institution or othen~’ise prejudice tire 
interests of its depositors prior to fire 
completion of the proceedings conducted 
pursuant to paragraph (1) of subsection 
(b) of this section, the agency may issue 
a temporar)" order requiring the deposi- 
tor)~ institution or such pare. to cease and 
desist from a~r such violation or practice 
and to take affirmative action to prevent 
or remedy such insolvency, dissipation, 
condition, or prejudice pending comple- 
tion of such proceedings. Such order may 
include any requirement authorized under 
subsection (b)(6) of this section. Such 
order shall become effective upon service 
upon the depository institution or such 
institution-affiliated party and, unless set 
aside, limited, or suspended by a court in 
proceedings authorized by paragraph (2) 
of this subsection, shall remain effective 
and enforceable pending the completion 
of "the administrative proceedings pursu- 
ant to such notice and until such time as 
tire agency shall dismiss the charges 
specified in such notice, or if a 
cease-and-desist order is issued against 
the depositor)7 institution or such party, 
until the effective date of such order. 

(2) Within ten days after the 
depositor)~ institution concerned or any 

institution-affiliated party has been 
served with a temporary cease-and-desist 
order, the depositor)~ institution or such 

paw may apply to the United States 
district court for the judicial district in 
which tire home office of the depositor), 
institution is located, or the United States 
District Court for the District of Colum- 
bia, for an injunction setting aside, limit- 
ing, or suspending the enforcement, oper- 
ation, or effectiveness of such order pend- 
ing the completion of the administrative 
proceedings pursuant to the notice of 
charges served upon the depository insti- 
tution or such party under paragraph (1) 
of subsection (b) of this section, and such 
corm shall have jurisdiction to issue such 
injunction. 

(3) Incomplete or inaccurate 
records 

(A) Temporary order 
ff a notice of charges served 

under subsection (b)(1) of this section 
specifies, on the basis of particular facts 
and circumstances, that an insured depos- 
itory institution’s books and records are 
so incomplete or inaccurate that tire ap- 
propriate Federal banking agency is un- 
able, through the normal supervisory 
process, to determine the financial condi- 
tion of that depository institution or the 
details or purpose of aw transaction or 
transactions that may have a material 
effect on the financial condition of that 
depositor)~ institution, the agency may 
issue a temporal?." order requiring-- 

(i) the cessation of any activity 
or practice which gave rise, whether in 
whole or in part, to tire incomplete or 
inaccurate state of the books or records; 
or 

(ii) affirmative action to restore 
such books or records to a complete and 
accurate state, until the completion of the 
proceedings under subsection (b)(1) of 
this section. 

(4) False advertising or misuse 
of nmnes to indicate insured status 

(A) Temporary order 
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(i) In general 
ff a notice of charges served 

under subsection (b)(1) specifies on the 
basis of particular facts that any person 
engaged or is engaging in conduct de- 
scribed in section 1828(a)(4) of this title, 
the Corporation or other appropriate Fed- 
eral banking agency may issue a tempo- 
rary order requiring-- 

(I) the immediate cessation of 
any activity or practice described, which 
gave rise to the notice of charges; and 

(II) affirmative action to prevent 
any further, or to remedy any existing, 
violation. 

(ii) Effect of order 
Any temporary order issued 

under this subparagraph shall take effect 
upon service. 

(B) Effective period of tempo- 
rary order 

A temporary order issued under 
subparagraph (A) shall remain effective 
and enforceable, pending the completion 
of an admihistrative proceeding pursuant 
to subsection (b)(1) in connection with 
the notice of charges-- 

(i) until such time as the Corpo- 
ration or other appropriate Federal bank- 
ing agency dismisses the charges speci- 
fied in such notice; or 

(ii) if a cease-and-desist order is 
issued against such person, until the ef- 
fective date of such order. 

(C) Civil money penalties 
Any violation of section 

1828(a)(4) of this title shall be subject to 
civil money penalties, as set forth in sub- 
section (i), except that for any person 
other than an insured depository institu- 
tion or an institution-affiliated paw that 
is found to have violated this paragraph, 
the Corporation or other appropriate Fed- 
eral banking agency shall not be required 
to demonstrate any loss to an insured 
depository institution .... 

(e) Removal and prohibition 
authority 

(1) Authori~T to issue order 

Whenever the appropriate Fed- 
eral banking agency determines that-- 

(A) any institution-affiliated 
paw has, directly or indirectly-- 

(i) violated-- 
(I) any law or regulation; 
(II) any cease-and-desist order 

which has become final; 
(III) any condition imposed in 

writing by a Federal ba~tking agency in 
com~ection with any action on any appli- 
cation, notice, or other request by the 
depositm.~" institution or institu- 
tion-affiliated party; or 

(IV) any written agreement 
between such depository institution and 
such agency; 

(ii) engaged or participated in 
any unsafe or unsound practice in con- 
nection with any insured depository insti- 
tution or business institution; or 

(iii) comnfitted or engaged in 
any act, omission, or practice which 
constitutes a breach of such party’s fidu- 
ciary duty; 

(B) by reason of the violation, 
practice, or breach described in any 
clause of subparagraph (A)-- 

(i) suchinsured depository insti- 
tution or business institution has suffered 
or will probably suffer financial loss or 
other damage; 

(ii) the interests of the insured 
depository institution’s depositors have 
been or could be prejudiced; or 

(iii) such party has received 
financial gain or other benefit by reason 
of such violation, practice, orbreach; and 

(C) such violation, practice, or 
breach-- 

(i) involves personal dishonesty 
on the part of such party; or 

(ii) demonstrates willful or con- 
tinuing disregard by such part?" for the 
safety or soundness of such insured de- 
pository institution or business institution, 
the appropriate Federal banking agency 
for the deposito~ institution may serve 
upon such party a written notice of the 
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agency’s intention to remove such party 
from office or to prohibit aw further 
participation by such pare./, in any man- 
net, in the conduct of the affairs of any 
insured depositmT institution .... 

(3) Suspension order 
(A) Suspension or prohibition 

authorized 
If "the appropriate Federal bank- 

ing agency serves written notice under 
paragraph (1) or (2) to any institu- 
tion-affiliated party of such agency’s 
intention to issue an order under such 
paragraph, the appropriate Federal bank- 
ing agency may suspend such party from 
office or prohibit such pare. from further 
participation in any manner in the con- 
duct of the affairs of the depositou insti- 
tution, if the agency-- 

(i) determines that such action is 
necessary for the protection of the deposi- 
tor7 institution or the interests of the 
depositor; institution’s depositors; and 

(ii) serves such party with writ- 
ten notice of the suspension order .... 

(4) A notice of intention to re- 
move an institntion-affiliated pare./from 
office or to prohibit such party from 
participating in the conduct of the affairs 
of an insured depository, institution, shall 
contain a statement of the facts constitut- 
ing grounds therclbr, and shall fix a time 
and place at wtfich a hearing will be held 
thereon. Such hearing shall be fixed for 
a date not earlier than thiW days nor later 
than sixty days after the date of service of 
such notice, unless an earlier or a later 
date is set by the agency at the request of 
(A) such pare./, and for good cause 
shown, or (B) the Attorney General of the 
United States. Unless such party shall 
appear at "the hearing in person or by a 
duly authorized representative, such part5, 
shall be deemed to have consented to fl~e 
issuance of an order of such removal or 
prohibition. In the event of such consent, 
or if upon the record made at aw such 
hearing the agency shall find that any of 
the grounds specified in such notice have 

been established, the agency may issue 
such orders of suspension or removal 
from office, or prolfibition from participa- 
tion in fl~e conduct of the affairs of the 
depository institution, as it may deem 
appropriate. Any such order shall be- 
come effective at the expiration of thirty 
days after service upon such depository 
institution and such party (except in the 
case of an order issued upon consent, 
which shall become effective at the time 
specified therein). Such order shall re- 
main effective and enforceable except to 
such extent as it is stayed, modified, 
terminated, or set aside by action of the 
agency or a reviewing court. 

(5) For fl~e purpose of enforcing 
any law, rule, regulation, or cease-and- 
desist order in connection with an inter- 
locking relationship, the term "officer" 
within the term "institution-affiliated par- 
ty" as used in this subsection means an 
employee or officer with management 
functions, and the term "director" within 
the term "institution-affiliated pa~" as 
used in this subsection includes an advi- 
sory or honorary director, a trustee of a 
depository institution m~der the control of 
trustees, or any person who has a repre- 
sentative or nominee serving in any such 
capacity. 

(6) Prohibition of certain spe- 
cific activities 

AW person subject to an order 
issued under this subsection shall not-- 

(A) participate in any manner in 
the conduct of the affairs of a~ institu- 
tion or agency specified in paragraph 
(7)(A); 

03) solicit, procure, transfer, 
attempt to transfer, vote, or attempt to 
vote any proxy, consent, or authorization 
with respect to any voting rights in any 
institution described in subparagraph (A); 

(C) violate aw voting agreement 
previously approved by the appropriate 
Federal banking agency; or 

(D) vote for a director, or serve 
or act as an institntion-affiliated party. 
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(7) Industry’wide prohibition 
(A) In general 
Except as provided in subpara- 

graph (B), any person who, pursuant to an 
order issued under this subsection or 
subsection (g) of this section, has been 
removed or suspended from office in an 
insured depository institution or protfib- 
ited from participating in the conduct of 
the affairs of an insured depository, insti- 
tution may not, while such order is in 
effect, continue or con~nence to hold any 
office in, or participate in any maturer in 
the conduct of the affairs of-- 

(i) any insured depository insti- 
tution; 

(ii) any institution treated as an 
insured bank under subsection (b)(3) or 
(b)(4) of this section, or as a savings 
association under subsection (b)(9) of this 
section; 

(iii) any insured credit union 
under the Federal Credit Union Act [12 
U.S.C. §§ 1781 etseq.]; 

(iv) any institution chartered 
under the Farm Credit Act of 1971 [12 
U.S.C. §§ 2001 etseq.]; 

(v) any appropriate Federal 
depository institution regulatory agency; 

(vi) the Federal Honsing Finance 
Board and any Federal home loan bank; 
and 

(vii) the Resolution Trust Corpo- 
ration. 

(B) Exception if agency pro- 
vides written consent 

If, on or after the date an order is 
issued under this subsection which re- 
moves or suspends from office any insti- 
tution-affiliated party or prohibits such 
party from participating in the conduct of 
the affairs of an insured depository, insti- 
tution, such party receives the written 
consent of-- 

(i) the agency that issued such 
order; and 

(ii) the appropriate Federal fi- 
nancial institutions regulatory agency of 
the institution described in any clause of 

subparagraph (A) with respect to which 
such par~." proposes to become an institu- 
tion-affiliated party, 
subparagraph (A) shall, to the extent of 
such consent, cease to apply to such party 
with respect to "the institution described in 
each written consent. Any agency that 
grants such a written consent shall report 
such action to the Corporation and pub- 
licly disclose such consent. 

(C) Violation of paragraph 
treated as violation of order 

Any violation of subparagraph 
(A) by any person who is subject to an 
order described in such subparagraph 
shall be treated as a violation of the order. 

(D) Appropriate Federal finan- 
cial institutions regulatory agency defined 

For purposes of this paragraph 
and subsection (j) of this section, the term 
"appropriate Federal financial institutions 
regulatory" agency" means-- 

(i) the appropriate Federal bank- 
ing agency, in the case of an insured 
depository" institution;... 

(iii) the National Credit Union 
Administration Board, in the case of an 
insured credit: urfion (as defined in section 
101(7) of the Federal Credit Union Act 
[12 U.S.C. § 1752(7)1); 

(iv) the Secretary of the Trea- 
sury, in the case of the Federal Housing 
Finance Board and any Federal home 
loan bank; and 

(v) the Thrift Depositor Protec- 
tion Oversight Board, in the case of the 
Resolution Trust Corporation .... 

(F) Applicability 
This paragraph shall only apply 

to a person who is an individual, unless 
the appropriate Federal banking agency 
specifically finds that it should apply to a 
corporation, firm, or other business enter- 
prise. 

(f) Stay of suspension and/or 

prol~bition of institution-affiliated paw 
Within ten day s after any institu- 

tion-affiliated party has been suspended 
frmn office and/or prohibited frmn partic- 
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ipation in the conduct of the "affairs of an 
insured depository institution under sub- 
section (e)(3) of this section, such party 
may apply to the United States district 
court for the judicial district in which the 
home office of the depository institution 
is located, or the United States District 
Court for the District: of Columbia, for a 
stay of such suspension and/or prohibi- 
tion pending the completion office adnfin- 
istrative proceedings pursuant to the 
notice senTed upon such party under 
subsection (e)(1) or (e)(2) of this section, 
and such court shall have jurisdiction to 
stay such suspension and/or prohibition. 

(g) SUSPENSION, REMOVAL, 
AND PROHIBITION FROM PARTICI- 
PATION ORDERS IN THE CASE OF 
CERTAIN CRIMINAL OFFENSES.- 

(1) Suspension or prohibition 
(A) In general 
Whenever any institu- 

tion-affiliated paw is the subject of any 
information, indictment, or complaint, 
involving the conmaission of or participa- 
tion in- 

(i) a crime involving dishonesty 
or breach of trust which is pmfishable by 
imprisomnent for a term exceeding one 
year under State or Federal law, or 

(it) a criminal violation of sec- 
tion 1956, 1957, or 1960 of Title 18 or 
section 5322 or 5324 of Title 31, 
the appropriate Federal banking agency 
may, if continued service or participation 
by such party posed, poses, or may pose 
a threat to the interests of the depositors 
of, or threatened, threatens, or may 
threaten to impair public confidence in, 
any relevant depository institution (as 
defined in subparagraph (E)), by written 
notice served upon such party, suspend 
such party from office or prohibit: such 
party :from further participation in any 
manner in the conduct of the affairs of 
any depository institution .... 

(C) Removal or prohibition 
(i) In general 
ff a judgment of conviction or an 

agreement to enter a pretrial diversion or 
other similar program is entered against 
an institution-affiliated pa~~ in cmmec- 
tion with a crime described in subpara- 
graph (A)(i), at such time as such judg- 
ment is not subject to further appellate 
review, the appropriate Federal banking 
agency may, if continued sel~’ice or par- 
ticipation by such part?" posed, poses, or 
may pose a threat to the interests of the 
depositors of, or threatened, threatens, or 
may threaten to impair public confidence 
in, aw relevant depository institution (as 
defined in subparagraph (E)), issue and 
serve upon such party an order removing 
such party from office or prohibiting such 
party from :further participation in any 
manner in the conduct of the affairs of 
any depositor3, institution without the 
prior written consent of the appropriate 
agency. 

(it) Required for certain offenses 
In the case of a judgment of 

conviction or agreement against an insti- 
tution-affiliated party in connection with 
a violation described in subparagraph 
(A)(ii), the appropriate Federal banking 
agency shall issue and serve upon such 
party an order removing such party from 
office or prohibiting such party from 
further participation in aw nmnner in the 
conduct of the affairs of any depository 
institution without the prior written con- 
sent of the appropriate agency .... 

(E) RELEVANT DEPOSITORY 
INSTITUTION.--For purposes of this 
subsection, the term ’relevant depository 
institution’ means aw depository institu- 
tion of which the party is or was an 
institution-affiliated paw at the time at 

which-- 
(i) the information, indictmem, 

or complaim described in subparagraph 
(A) was issued; or 

(ii) the notice is issued under 
subparagraph (A) or the order is issued 
trader subparagraph (C)(I). 

(h) Hearings and judicial review 
(1) AW hearing provided for in 
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tlfis section.., shall be held in the Fed- 
eral judicial district or in the territory in 
which the home office of the depository 
institution is located unless the party 
afforded the hearing consents to another 
place, and shall be conducted in accor- 
dance with the provisions of chapter 5 of 
Title 5. After such heating, and within 
ninety days after the appropriate Federal 
banking agency or Board of Governors of 
the Federal Reserve System has notified 
the parties that the case has been submit- 
ted to it for final decisio~ it shall render 
its decision (which shall include findings 
of fact upon which its decision is predi- 
cated) and slkall issue and serve upon 
each party to the proceeding an order or 
orders consistent with the provisions of 
tiffs section. Judicial review of any such 
order shall be exclusively as provided in 
tiffs subsection (h) of this section. Unless 
a petition for review is timely filed in a 
court of appeals of the United States, as 
hereinafter provided in paragraph (2) of 
this subsectiork and thereafter until the 
record in the proceeding lkas been filed as 
so provided, the issuing agency may at 
any time, upon such notice and in snch 
nkanner as it shall deem proper, modify, 
terminate, or set aside any such order. 
Upon such filing of the record, the agen- 
cy may modil~�, terminate, or set aside 
any such order with permission of the 
court. 

(2) Any paw to any proceeding 
under paragraph (1) raay obtain a review 
of any order served pursuant to paragraph 
(1) of this subsection (other than an order 
issued with the consent of the depository 
institution or the institution-affiliated 
paw concerned, or an order issued under 
paragraph (1) of subsection (g) of this 
section) by the filing in "the court of ap- 
peals of the United States for the circuit 
in which the home office of the deposi- 
tory institution is located, or in the United 
States Court of Appeals for the District of 
Columbia Circuit, within thirty days after 
the date of service of such order, a written 

petition praying that the order of the 
agency be ~nodified, terminated, or set 
aside. A copy of such petition shall be 
forthwith transmitted by the clerk of the 
court to the agency, and thereupon the 
agency shall :file in the court thc record in 
the proceeding, as provided in section 
2112 of Title 28. Upon the filing of such 
petition, such court shall have jurisdic- 
tion, which upon the filing of the record 
shall except as provided in the last sen- 
tence of said paragraph (1) be exclusive, 
to affirm, modify, terminate, or set aside, 
in whole or in part, the order of the agen- 
cy. Review of snch proceedings shall be 
had as provided in chapter 7 of Title 5. 
The judgment and decree of the court 
shall be final, except that the same shall 
be subject to review by the Supreme 
Court upon certiorari, as provided in 
section 1254 of Title 28. 

(3) The conm~encement of pro- 
ceedings for judicial review under para- 
graph (2) of this subsection shall not, 
unless specifically ordered by the court, 
operate as a stay of any order issued by 
the agency. 

(i) Jurisdiction and enforcement; 
civil money penalty 

(1) The appropriate Federal 
banking agency may in its discretion 
apply to the United States district court, 
orthe United States court of any territory, 
within the jurisdiction of which the home 
office of the depositor)." institution is 
located, for the enforcement of any effec- 
tive and outstanding notice or order is- 
sued under this section or under section 
1831o or 1831p-1 of this title, and such 
courts shall have jurisdiction and power 
to order and require compliance herewith; 
but except as otherwise provided in tlfis 
section or under section 1831o or 
1831p-1 of this title no court shall have 
jurisdiction to affect by injunction or 
otherwise the issuance or enforcement of 
any notice or order under any such sec- 
tion, or to review, modify, suspend, ter- 
minate, or set aside any such notice or 
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order. 
(2) Civil money penalU 
(A) First tier 
AW insured depository institu- 

tion which, and aw institution-affiliated 
pare.7 who-- 

(i) violates any law or regula- 
tion; 

(ii) violates any final order or 
temporary order issued pursuant to sub- 
section ~), (c), (e), (g), or (s) of tlfis 
section or any fi~l order under section 
1831o or 1831p-1 oft~s title; 

(iii) violates any condition im- 
posed in writing by a Federal ba~ng 
agency in cmmection with any action on 
any applicatio~ notice, or other request 
by the deposito~ institution or institu- 
tion-affiliated party; or 

(iv) violates aW written agree- 
ment between such deposito~ institution 
and such agency, 
s~ll forfeit and pay a civil penalU of not 
more than $5,000 for each day during 
w~ch such violation continues. 

~) Second tier 
Notwiths~n~ng subparagraph 

(A), aw imured deposito~ insti~tion 
w~ch, and aw institufion-~filiated paw 
who - 

(i)(I) comnfits aW violation 
described in any clause of subparagraph 
(A); 

(II) recklessly engages in an 
unsafe or ~sound practice in conducting 
the affairs of such i~med depositow 
institution; or 

(III) breaches any fiduciary duW; 
(ii) w~ch violatio~ practice, or 

breach-- 

duct; 
(I) is part of a pattern of miscon- 

(II) causes or is likely to cause 

more than a nfinimal loss to such deposi- 

tor7 institution; or 
(III) results in pectmiary gain or 

other benefit to such party, 

shall forfeit and pay a civil penalty of not 

more than $25,000 for each day during 

which such violation, practice, or breach 
continues. 

(C) Tl~rd tier 
Notwithslanding subparagraphs 

(A) and (B), an5, insured depository insti- 
tution which, and any institu- 
tion-affiliated party who-- 

(i) knowingly-- 
(I) commits any violation de- 

scribed in aw clause of subparagraph 
(A); 

(II) engages in any unsafe or 
unsound practice in conducting the affairs 
of such deposito~ institution; or 

(III) breaches aw fiduciary duty; 
and 

(ii) knowingly or recklessly 
causes a substantial loss to such deposi- 
tory institution or a substantial pectmiary 
gain or other benefit to such party by 
reason of such violation, practice, or 
breack 
shall forfeit and pay a civil penalty in an 
amount not to exceed the applicable 
maximnm amount determined under 
subparagraph (D) for each day during 
wtfich such violation, practice, or breach 
continues. 

(D) Maximum amounts of penal- 
ties for any violation described in sub- 
paragraph (c) 

Tk maximum daily amount of 
any civil penalty which may be assessed 
pursuant to subparagraph (C) for any 
violation, practice, or breach described in 
such subparagraph is-- 

(i) in the case of any person 
other than an insured depository institu- 
tion, an amount to not exceed $1,000,000; 
and 

(ii) in the case of aw insured 
depository institution, an amount not to 
exceed the lesser of-- 

(I) $1,000,000; or 
(II) 1 percent of the total assets 

of such institution .... 
(3) Notice under this section 

after separation from service 
The resignation, termi~mtion of 
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employment or participation, or separa- 
tion of an institution-affiliated party (in- 
cluding a separation caused by the clos- 
ing of an insured depositour institution) 
shall not affect the jurisdiction and au- 
thority of the appropriate Federal bm~king 
agency to issue any notice or order and 
proceed under this section against any 
such party, if such notice or order is 
served before the end of the 6-year period 
begim~ing on the date such party ceased 
to be such a party with respect to such 
depositol~ institution (whether such date 
occurs before, on, or after August 9, 
1989) .... 

(j) Criminal penalty 
Whoever, being subject to an 

order in effect under subsection (e) or (g) 
of tiffs section, without the prior written 
approval of the appropriate Federal finan- 
cial institutions regulato~ agency, know- 
ingly participates, directly or indirectly, 
in any manner (including by engaging in 
an activity specifically prohibited in such 
an order or in subsection (e)(6) of this 
section) in the conduct of the affairs of-- 

(1) any insured depositour insti- 
tution; 

(2) any institution treated as an 
insured bank ~mder subsection (by(3) or 
(by(4) of this section, or as a savings 
association under subsection (by(9) of this 
section; 

(3) any insured credit union (as 
defined in section 1752(7) of this title); 
¯ ¯ ¯ Or 

(5) the Resolution Trust Corpo- 
ration, 
shall be fined not more than $1,000,000, 
imprisoned for not more than 5 years, or 
both .... 

(my Notice to State authorities 
In counection with any proceed- 

ing under subsection (by, (c)(1), or (e) of 
this section involving an insured State 
bank or aw institution-affiliated party, 
the appropriate Federal banldng agency 
shall provide the appropriate State super- 
vism~ authority with notice of the agen- 

cy’s intent to institute such a proceeding 
and the grounds therefor¯ Unless within 
such time as the Federal banking agency 
deems appropriate in the light of file 
circmnstances of the case (which time 
must be specified in the notice prescribed 
in "the preceding sent:ence) sat:isfactor), 
corrective action is effectuated by action 
of the State supel~’isol3~ authority, the 
agency may proceed as provided in this 
section¯ No bank or other party who is 
the subject of a~ notice or order issued 
by the agency under this section shall 
have standing to raise the requiremems of 
this subsection as ground for attacking 
the validity ofaw such notice or order .... 

(r) Action or proceeding against 
:foreign bank; basis; removal of officer 
or other person; venue; selMce of pro- 
cess 

(1) Except as othenvise specifi- 
cally provided in this section, the provi- 
sions of this section shall be applied to 
foreign banks in accordance with this 
subsection. 

(2) Anact or practice omside the 
United States on the part: of a foreign 
bank or any officer, director, employee, 
or agent thereof may not constitute the 
basis for any action by any officer or 
agency of the United States under this 
section, unless-- 

(A) such officer or agency al- 
leges a belief that such act or practice has 
been, is, or is likely" to be a cause of or 
carried on in connection with or in fur- 
therance of an act or practice within aw 
one or more States which, in and of itself, 
would constitute an appropriate basis for 
action by a Federal officer or agency 
under tiffs section; or 

(B) the alleged act or practice is 
one which, if proven, would, in the judg- 
mere of the Board of Directors, adversely 
affect the insurance risk assumed by the 
Corporation. 

(3) In m\V case in which any 
action or proceeding is brought pursuant 
to an allegation under paragraph (2) of 
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tlfis subsection for the suspension or 
removal of any officer, director, or other 
person associated with a foreign bank, 
and such person fails to appear promptly 
as a paw to such action or proceeding 
and to comply with a~r effective order or 
judgment therein, any :failure by the 
eign bank to secure his removal from any 
office he holds in suchhank and :from any 
:further participation in its nffhirs shall, in 
and of itself, constitute grounds for termi- 
nation of the insurance of the deposits in 
any branch of the bank .... 

O) Public disclosures of final 
orders and agreements 

(1) In general 
The appropriate Federal banking 

agency shall publish and make available 
to the public on a monthly basis-- 

(A) any written agreement or 
other written statement for which a viola- 
tion may be enforced by the appropriate 
Federal banking agency, unless the ap- 
propriate Federal banking agency, in its 
discretion, determines that publication 
would be contrary to the public interest; 

03) any final order issued with 
respect to any administrative enforcement 
proceeding initiated by such agency un- 
der this section or any other law; and 

(C) any modification to or termi- 
nation of any order or agreement made 
public pursnant to this paragraph. 

(2) Hearings 
All hearings on the record with 

respect to aw notice of charges issued by 
a Federal banking agency shall be open to 
the public, unless the agency, in its dis- 
cretion, determines that holding an open 
hearing would be contrary to the public 
interest. 

(5) Delay of publication under 
exceptional circumstances 

ff the appropriate Federal bank- 
ing agency makes a determination in 
writing that the publication of a final 
order pursuant to paragraph (1)03) would 
seriously threaten the safeU and sound- 

ness of an insured depository institution, 
the agency may delay the publication of 
the document for a reasonable time .... 

§1820a. Examination of investment 
companies 

(a) Exclusive Conunission Au- 
thority.--Except as provided in subsection 
(c), a Federal banking agency may not 
inspect or examine any registered invest- 
ment company that is not a bank holding 
company or a savings and loan holding 
compa~. 

(b) Examination Results and 
Other Infornration.--The Commission 
shall provide to any Federal banking 
agency, upon request, the results of any 
examination, reports, records, or other 
information with respect to m\V registered 
investment company to the extent neces- 
sary for the agency to carry out its statu- 
tory responsibilities. 

(c) Certain Examinations Autho- 
rized.--Nothing in this section shall pre- 
vent fl~e Corporation. if the Corporation 
finds it necessary to determine the condi- 
tion of an insured depository institution 
for insurance purposes, from examining 
an affiliate of any insured depository 
institution, pursuant to its authority under 
section 10(b)(4) of the Federal Deposit 
Insurance Act, as may be necessary to 
disclose fully the relationship between the 
insured depository institution and the 
affiliate, and the effect of such relation- 
ship on the insured depository institution. 

(d) Definitions.--For purposes of 
this section, the following definitions 
shall apply: 

(1) Bank Holding Com- 
pany.--The term "bank holding company" 
has the meaning given the term in section 
2 of the Bank Holding Company Act of 
1956. 

(2) Commission.--The term 
"Commission" means the Securities and 
Exchange Commission. 

(3) Corporation.--The tem~ "Cor- 
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poration" means the Federal Deposit 
Insurance Corporation. 

(4) Federal Banking Agen- 
cy.--The term "Federal banking agency" 
has the meaning given the term in section 
3(z) of the Federal Deposit Insurance Act 
[12 U.S.C. § 1813(z)]. 

(5) Insured Deposito~ Institu- 
tion.--The term "insured depositoN insti- 
tution" has the meaning given the term in 
section 3(c) of the Federal Deposit Insur- 
ance Act. 

(6) Registered Investment Com- 
pany.--The term "registered investment 
company’" means an investment company 
that is registered with the Cormnission 
under the Investment Company Act of 
1940. 

(7) Savings and Loan Holding 
Company.--The term "savings and loan 
holding company" has the meaning given 
the term in section 10(a)(1)(D) of the 
Home Owners’ Loan Act. 

§1821. Insurance funds 

(a) Deposit insurance 
(1) Insured amounts payable 
(A) In general 
The Corporation shall insure the 

deposits of all insured depositou institu- 
tions as provided in this chapter. 

(B) NET AMOUNT OF IN- 
SURED DEPOSIT.--The net amount due 
to any depositor at an insured depository" 
institution shall not exceed the standard 
raaximum deposit insurance amount as 
determined in accordance with subpara- 
graphs (C), (D), (E) and (F) and para- 
graph (3). 

(C) Aggregation of deposits 
For the purpose of determining 

the net amount due to any depositor under 
subparagraph (B), the Corporation shall 
aggregate the amounts of all deposits in 
the insured depositou institution which 
are maintained by a depositor in the same 
capacity and the same right for the benefit 
of the depositor either in the name of the 

depositor or in the name of aw other 
person, other than any amount in a trust 
fund described in paragraph (1) or (2) of 
section 18170) of this title or any funds 

described in section 18170)(3) of this 
title. 

(D) COVERAGE FOR CER- 
TAIN EMPLOYEE BENEFIT PLAN 
DEPOSITS.-- 

(i) PASS-THROUGH INSUR- 
ANCE.--The Corporation shall provide 
pass-through deposit insurance for the 
deposits of any employee benefit plan. 

(ii) PROHIBITION ON AC- 
CEPTANCE OF BENEFIT PLAN DE- 
POSITS.--An insured depository, instiln- 
tion that is not well capitalized or ade- 
quately capitalized may not accept em- 
ployee benefit plan deposits. 

(iii) DEFINITIONS.--For pur- 
poses of this subparagrapk the following 
definitions shall apply: 

(I) CAPITAL STAN- 
DARDS.--The terms ’well capitalized’ 
and ’adequately capitalized’ have the same 
meanings as in section 38. 

(II) EMPLOYEE BENEFIT 
PLAN.--The term ’employee benefit plan’ 
has lhe same meaning as in paragraph 
(5)(B)(ii), and includes any eligible de- 
ferred compensation plan described in 
section 457 of the Internal Revenue Code 
of 1986. 

(III) PASS-THROUGH DE- 
POSIT INSURANCE.--The term ’pass- 
through deposit insurance’ means, with 
respect to an employee benefit plan, 
deposit insurance coverage based on the 
interest of each participant, in accordance 
with regulations issued by lhe Corpora- 
tion. 

(E) STANDARD MAXIMUM 
DEPOSIT INSURANCE AMOUNT DE- 
FINED.--For purposes of this Act, the 
term ’standard maximum deposit insur- 
ance mnount’ means $100,000, adjusted 
as provided under subparagraph (F) after 
March 31, 2010. 

(F) INFLATION ADJUST- 
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MENT.-- 
(i) IN GENERAL.--By April 1 

of 2010, and the 1st day of each subse- 
quent 5- year period, the Board of Direc- 
tors and the National Credit Union Ad- 
ministration Board shall jointly consider 
the factors set [brth under clause (v), and, 
upon determining that an inflation adj ust- 
ment is appropriate, shallj ointly prescribe 
the amount by which the standard maxi- 
mum deposit insurance amount and the 
standard maximum share insurance 
amount (as defined in section 207(k) of 
the Federal Credit Union Act) applicable 
to any depositor at an insured depositoor 
institution shall be increased by calculat- 
ing the product of-- 

(I) $100,000; and 
(II) the ratio of the published 

anm~al value of the Personal Consump- 
tion Expenditures Chain-Type Price In- 
dex (or any successor index thereto), 
published by the Department of Com- 
merce, for the calendar year preceding the 
year in which the adjustment is calculated 
under this clause, to the published annual 
value of such index for the calendar year 
preceding the date this subparagraph 
takes effect under the Federal Deposit 
Insurance Reform Act of 2005. 

The values used in the calcula- 
tion under subclause (II) shall be, as of 
the date of the calculation, the values 
most recently published by the Depart- 
ment of Conunerce. 

(ii) ROUNDING.--If the amount 
determined under clause (ii) for any pe- 
riod is not a ~nultiple of $10,000, the 
a~nount so determined shall be rounded 
down to the nearest $10,000. 

(iii) PUBLICATION AND RE- 
PORT TO THE CONGRESS.--Not later 
than April 5 of any calendar year in 
which an adjustment is required to be 
calculated under clause (i) to the standard 
nraximum deposit insurance amount and 
the standard maximum share insurance 
amount under such clause, the Board of 
Directors and the National Credit Union 

Administration Board shall-- 
(I) publish in the Federal Regis- 

ter the standard maximmn deposit insur- 
ance amount, the standard maximum 
share insurance amount, and the amount 
of coverage under paragraph (3)(A) and 
section 207(k)(3) of the Federal Credit 
Union Act, as so calculated; and 

(II) jointly submit a report to the 
Congress containing the amounts de- 
scribed in subclause (I). 

(iv) 6-MONTH IMPLEMEN- 
TATION PERIOD.--Unless an Act of 
Congress enacted before July 1 of the 
calendar year in which an adjustment is 
required to be calculated under clause (i) 
provides otherwise, fl~e increase in the 
standard maximum deposit insurance 
amount and the standard maxinmm share 
insurance amount shall take effect on 
January 1 of the year immediately suc- 
ceeding such calendar year. 

(v) INFLATION AD- 
JUSTMENT CONSIDERATION.--In 
~naking any determination under clause 
(i) to increase the standard maximum 
deposit insurance amount and the stan- 
dard maximum share insurance amount, 
the Board of Directors and the National 
Credit U~fion Adnfinistration Board shall 
jointly consider-- 

(I) the overall state of the De- 
posit Insurance Fund and the economic 
conditions affecting insured depository 
institutions; 

(II) potential problems affecting 
insured depositmN institutions; or 

(III) whether the increase will 
cause the reserve ratio of the fund to fall 
below 1.15 percent of estimated insured 
deposits .... 

(c) Appointment of Corporation 
as conservator or receiver 

(1) In general 
Notwithstanding any other pro- 

vision of Federal law, the law of any 
State, or the constitution of any State, the 
Corporation may accept appointment and 
act as conservator or receiver for any 



302 12 USC 1821 

insured depository institution upon ap- 
pointment in the manner provided in 
paragraph (2) or (3). 

(2) Federal depository institu- 
tions 

(A) Appoimment 
(i) Conservator 
The Corporation may, at the 

discretion o:fthc supervisory, authority, be 
appointed conservator of any insured 
Federal depository institution and the 
Corporation may accept such appoint- 
ment. 

(ii) Receiver 
The Corporation shall be ap- 

pointed receiver, and shall accept such 
appointment, whenever a receiver is 
appointed :for the purpose of liquidation 
or winding up the affairs of an insured 
Federal depository institution by fire 
appropriate Federal bar,king agency, 
notwithstanding any other provision of 
Federal law (other than section 1441a of 
this title). 

(B) Additional powers 
In addition to and not in deroga- 

tion of the powers conferred and the 
duties imposed by this section on the 
Corporation as conservator or receiver, 
the Corporation, to the extent not incon- 
sistent with such powers arrd duties, shall 
have arty other power conferred on or any 
duty (which is related to the exercise of 
such power) imposed on a conservator or 
receiver for any Federal depositor7 insti- 
tution under any other provision of law. 

(C) Corporation not subject to 
any other agency 

When acting as conservator or 
receiver pursuant to an appointment de- 
scribed in subparagraph (A), fire Corpora- 
tion shall not be subject to the direction 
or supervision of any other agency or 
department of the United States or an5, 
State in the exercise of the Corporatioffs 
rights, powers, and privileges. 

(D) Depository" institution in 
conservatorship subject to bmfldng agen- 
cy supervision 

Notwithstanding subparagraph 
(C), any Federal depository institution for 
which the Corporation has been ap- 
pointed conservator shall remain subject 
to the supervision of the appropriate 
Federal banking agency. 

(3) Insured State depository, 
institutions 

(A) Appointment by appropriate 
State supervisor 

Whenever the authority having 
supervision of aw insured State deposi- 
tory~ institution appoints a conservator or 
receiver for such institution and tenders 
appointment to the Corporation, the Cor- 
poration may accept such appointment. 

(B) Additional powers 
In addition to the powers con- 

fcrred and the duties related to the exer- 
cise of such powers imposed by State law 
on any conservator or receiver appointed 
under the law of such State for an insured 
State depository institution, the Corpora- 
tion, as conservator or receiver pursuant 
to an appointment described in subpara- 
graph (A), shall have the powers con- 
ferrcd and the duties imposed by this 
section on tire Corporation as conservator 
or receiver. 

(C) Corporation not subject to 

aw other agency 
When acting as conservator or 

receiver pursuant to an appointment de- 
scribed in subparagraph (A), the Corpora- 
tion shall not be subject to the direction 
or supervision of aw other agency or 
department of the United States or any 
State in’the exercise of its rights, powers, 
and privileges. 

(D) Depository irrstitution in 
conservatorship subject to banking agen- 
cy supervision 

Notwithstanding subparagraph 
(C), aw insured State depository institu- 
tion for which the Corporation has been 
appointed conservator shall remain sub- 
ject to the supervision of the appropriate 
State bank or savings association supervi- 
sor. 
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(4) Appointment of Corporation 
by the Corporation 

... [N]otwithstanding any other 
provision of Federal law, the law of aw 
State, or the constitution of any State, the 
Corporation may appoint itself as sole 
conservator or receiver of any insured 
State depository institution if-- 

(A) the Corporation determines-- 
(i) that-- 
(I) a conseaTator, receiver, or 

other legal custodian has been appointed 
for such institution; 

(II) such institution has been 
subject to the appointment of a~\y such 
conservator, receiver, or custodian for a 
period of at least 15 consecutive days; 
and 

(III) 1 or more of the depositors 
in such institution is unable to withdraw 
aw amount of any insured deposit; or 

(ii) that such institution has been 
closed by or under the laws of aw State; 
and 

(B) the Corporation determines 
that 1 or more of the grounds specified in 
paragraph (5)-- 

(i) existed with respect to such 
institution at the ti~ne-- 

(I) the consel~rator, receiver, or 
other legal custodian was appointed; or 

(II) such institution was closed; 
or 

(ii) exist at aw time-- 
(I) during the appointment of the 

conservator, receiver, or other legal cus- 
todian; or 

(II) while such institution is 
closed. 

(5) Grounds for appointing con- 
servator or receiver 

The grounds for appointing a 
conservator or receiver (which may be the 
Corporation) for any insured depositol3, 
institution are as follows: 

(A) Assets insufficient for obli- 
gations 

The institutioffs assets are less 
than the institution’s obligations to its 

creditors and others, including members 
of the institution. 

(B) Substantial dissipation 
Substantial dissipation of assets 

or earnings due to-- 
(i) any violation of any statute or 

regulation; or 
(ii) any unsafe or unsound prac- 

tice. 
(C) Unsafe or unsound condition 
An unsafe or unsound condition 

to transact business. 
(D) Cease and desist orders 
A~ willful violation of a 

cease-and-desist order which has become 
final. 

(E) Concealment 
Any concealment of the institu- 

tion’s books, papers, records, or assets, or 

aw refusal to submit the institution’s 
books, paper, records, or assets .... 

(F) Inability to meet obligations 
The institution is likely to be 

unable to pay its obligations or meet its 
depositors’ demands in the normal course 
of business. 

(G) Losses 
The institution has incurred or is 

likely to incur losses that will deplete all 
or substantially all of its capital, and there 
is no reasonable prospect for the institu- 
tion to become adequately capitalized (as 
defined in section 183 lo(b) of this title) 
without Federal assistance. 

(H) Violations of law 
A~ violation of any law or 

regulation, or any unsafe or unsound 
practice or condition that is likely to-- 

(i) cause insolvency or substan- 
tial dissipation of assets or earnings; 

(ii) weaken the institution’s 
condition; or 

(iii) otherwise seriously preju- 
dice the interests of the institution’s de- 
positors or the Deposit Insurance Fund. 

(I) Consent 
The institution, by resolution of 

its board of directors or its shareholders 
or members, consents to the appointment. 
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(J) Cessation of insured status 
The institution ceases to be an 

insured institution. 
(K) Undercapitalization 
The institution is undercapital- 

ized (as defined in section 183 lo(b) of 
this tifle), and-- 

(i) has no reasonable prospect of 
becoming adequately capitalized (as 
defined in that section); 

(ii) fails to become adequately 
capitalized when required to do so under 
section 183 lo(f)(2)(A) of tlfis rifle; 

(iii) fails to submit a capital 
restoration plan acceptable to that agency 
within the time prescribed under section 
183 lo(e)(2)(D) of this title; or 

(iv) materially :fails to implement 
a capital restoration plan submitted and 
accepted under section 1831o(e)(2) of 
tiffs title. 

(L) The institution 
(i) is critically undercapitalized, 

as defined in section 1831o(b) of this 
title; or 

(ii) othemqse has substantially 
insufficient capital. 

(M) Money laundering offense 
The Attorney General notifies 

the appropriate Federal banking agency 
or "the Corporation in writing that the 
insured depository institution has been 
found guilty of a criminal offense under 
section 1956 or 1957 of Title 18 or sec- 
tion 5322 or 5324 of Title 31. 

(6) Appointment by Director of 
the Office of Thrift Supervision 

(A) Conservator 
The Corporation or the Resolu- 

tion Trust Corporation may, at the discre- 
tion of the Director of the Office of Thrift 
Supervision, be appointed conservator 
and the Corporation may accept any such 
appointment. 

(B) Receiver 
Whenever the Director of the 

Office of Tl~fl Supervision appoints a 
receiver under the provisions of subpara- 
graph (A) or (C) of section 1464(d)(2) of 

this title for the purpose of liquidation or 
winding up an,�" savings association’s 
affairs-- 

(i) before such date as is deter- 
mined by the Chairperson of the Thrift 
Depositor Protection Oversight Board 
under section 1441a(b)(3)(A)(ii) of this 
title, the Resolution Trust Corporation 
shall be appointed; 

(ii) on or after the date deter- 
rained by the Chairperson of the Thrift 
Depositor Protection Oversight Board 
under section 1441a(b)(3)(A)(ii) of this 
rifle, the Resolution Trust Corporation 
shall be appointed if the Resolution Trust 
Corporation had been placed in control of 
the depository, institution at any time 
before such date; and 

(iii) on or after the date deter- 
mined by the Chairperson of the Thrift 
Depositor Protection Oversight Board 
under section 1441a(b)(3)(A)(ii) of this 
title, the Corporation shall be appointed 
unless the Resolution Trust Corporation 
is required to be appointed under clause 
(ii). 

(7) JUDICIAL REVIEW.--If tie 
Corporation is appointed (including file 
appointment of the Corporation as re- 
ceiver by the Board of Directors) as con- 
servator or receiver of a depository insti- 
tution under paragraph (4), (9), or (10), 
the depository institution raay, not later 
than 30 days thereafter, bring an action in 
the United States district court for the 
judicial district in which the home office 
of such depository institution is located, 
or in the United States District Court: for 
the District of Columbia, :for an order 
requiring "the Corporation to be removed 
as the conservator or receiver (regardless 
of how such appointment was made), and 
the court shall, upon the merits, dismiss 
such action or direct the Corporation to 
be removed as the conservator or re- 
ceiver. 

(8) Replacement of conservator 
of State depository institution-- 

(A) In general 
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In the case of any insured State 
depositor7 institution for which the Cor- 
poration appointed itself as conservator 
pursuam to paragraph (4), the Corpora- 
tion may, without any reqnirement of 
notice, hearing, or other action, replace 
itself as conservator with itself as receiver 
of such institution. 

03) Replacement treated as 
removal of incumbent 

The replacement of a conserva- 
tor with a receiver undMfl.] lparagraph 
(A) shall be treated as the removal of the 
Corporation as conservator. 

(C) Right of review of original 
appointment not affected 

The replacement of a conserva- 
tor with a receiver under subparagraph 
(A) shall not affect any right of the in- 
sured State depository institution to ob- 
tain review, pursuant to paragraph (7), of 
the original appointment of the conserva- 
tor. 

(9) Appropriate Federal ba~king 
agency may appoint Corporation as con- 
servator or receiver for insured State 
depositoD~ insfitntion to carl3./- out section 
183 lo of this title 

(A) In general 
The appropriate Federal banking 

agency may appoint the Corporation as 
sole receiver (or, subject to paragraph 
(11), sole conservator) of any insured 
State depositor; institutiork after consul- 
tation with the appropriate State supervi- 
sor, if the appropriate Federal banking 
agency determines that-- 

(i) 1 or more of the grounds 
specified in subparagraphs (K) and (L) of 
paragraph (5) exist with respect to that 
institution; and 

(ii) the appointment is necessary 
to can3~ out the purpose of section 1 83 lo 
of this title. 

03) Nondelegation 
The appropriate Federal banldng 

agency shall not delegate any action 
under subparagraph (A). 

(10) Corporation may appoint 

itself as conservator or receiver for in- 

sured depositoD~ institntion to prevent 

loss to Deposit Insurance Fund 

The Board of Directors may 

appoint the Corporation as sole conserva- 

tor or receiver of an insured depository 

institution, after consultation with the 
appropriate Federal banking agency and 

the appropriate State supervisor (if aw), 

if the Board of Directors determines that-- 

(A) 1 or more of the grounds 

specified in any subparagraph of para- 

graph (5) exist with respect to the institu- 

tion; and 
03) the appointmem is necessary 

to reduce-@ 
(i) the risk that the Deposit In- 

surance Fund would incur a loss with 

respect to the insured depository institu- 

tion, or 
(ii) any loss that the Deposit 

Insurance Fund is expected to incur with 

respect to that institution. 

(11) Appropriate Federal bank- 

ing agency shall not appoint conservator 

trader certain provisions without giving 

Corporation notice of intention to appoint 

receiver 
The appropriate Federalbmfldng 

agency shall not appoint a conservator:for 

an insured depository institution under 

subparagraph (K) or (L) of paragraph (5) 

without the Corporation’s consent unless 

the agency has given the Corporation 48 

hours notice of the agency’s intention to 

appoint the conservator and the grounds 

for the appointment. 

(12) Directors not liable for 
acqniescing in appointment of conserva- 

tor or receiver 

The members of "the board of 

directors of an insured depository institu- 

tion shall not be liable to the institution’s 

shareholders or creditors for acquiescing 

in or consenting in good faith to-- 

(A) the appointment of the Cor- 

poration or the Resolution Trust Corpora- 

tion as conservator or receiver for that 

institution; or 
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03) an acquisition or combina- 
tion under section 1831o(f)(2)(A)(iii) of 
this title. 

(13) Additional powers 
In any case in which the Corpo- 

ration is appointed conservator or re- 
ceiver under paragraph (4), (6), (9), or 
(10) for any insured State depository. 
institution-- 

(A) this section shall apply to 
the Corporation as conservator or receiver 
in the same manner and to the same ex- 
tent as if that institution were a Federal 
depositol~ institution for which the Cor- 
poration had been appointed conservator 
or receiver; and 

03) the Corporation as receiver 
of the institution may-- 

(i) liquidate the institution in an 
orderly manner; and 

(ii) make any other disposition 
of any matter concerning the institution, 
as the Corporation determines is in the 
best interests of the institution, the depos- 
itors of the institutiork and the Corpora- 
tion .... 

(d) Powers and duties of Corpo- 
ration as conservator or receiver... 

(3) Authofi~" of receiver to 
determine claims 

(A) In general 
The Corporation may, as re- 

ceiver, determine claims in accordance 
with the requirements of this subsection 
and regulations prescribed under para- 
graph (4) .... 

(4) Rulemaking authority relat- 
ing to determination of claims 

(A) In general 
The Corporation may prescribe 

regulations regarding the allowance or 
disallowance of claims by the receiver 
and providing for adnfinistrative detcnni- 
~mtion of claims and review of such deter- 
ruination. 

03) Final settlement paymem 
procedure 

(i) In general 
In the handling of receiverships 

of insured depositop~T institutions, to 
maimain essential liquidity and to prevent 
financial disruption, the Corporation may, 
after the declaration of an institution’s 
insolvency, settle all uninsured and unse- 
cured claims on the receivership with a 
final settlement payment which shall 
constitute full payment and disposition of 
the Corporation’s obligations to such 
clainrants .... 

(5) Procedures for determination 
of clailns 

(A) Determination period 
(i) In general 
Before the end of the 180-day 

period beginning on the date any claim 
against a depositor), institution is filed 
with the Corporation as receiver, the 
Corporation shall determine whelher to 
allow or disallow the claim and shall 
notify the claimant of any determination 
with respect to such claim. 

(ii) Extension of time 
The period described in clause 

(i) may be extended by a written agree- 
~nent between the claimant and the Cor- 
poral:ion .... 

(D) Authority to disallow claims 
(i) In general 
The receiver may disallow any 

portion of any claim by a creditor or 
claim of security, preference, or priority 
Milch is not proved to the satisfaction of 
the receiver .... 

(E) No judicial review of deter- 
ruination pursuam to subparagraph (d) 

No court may review the Corpo- 
ration’s determination pursuant to sub- 
paragraph (D) to disallow a claim. 

(F) Legal effect of filing 
(i) Statute of limitation tolled 
For purposes of any applicable 

statute of limitations, the filing of a claim 
with the receiver shall constitute a com- 
mencement of an action. 

(ii) No prejudice to other actions 
Subject to paragraph (12), the 

filing of a claim with the receiver shall 
not prejudice any right of the claimant to 
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continue any action which was filed 
before the appointment of the receiver. 

(6) Provision for agency review 
or judicial deterraination of clailns 

(A) In general 
Before the end of the 60-day 

period beginning on the earlier of-- 
(i) the end of the period des- 

cribed in paragraph (5)(A)(i) with respect 
to any claim against a deposito~ institu- 
tion for which the Corporation is re- 
ceiver; or 

(ii) the date of any notice of 
disallowance of such claim pursuant to 
paragraph (5)(A)(i), 
the claimant may request administrative 
review of the claim in accordance with 
subparagraph (A) or 03) of paragraph (7) 
or file suit on such claim (or continue an 
action commenced before the appoint- 
ment of the receiver) in the district or 
territorial court of the United States for 
the district within which the depository 
institution’s principal place of business is 
located orthe United States District Court 
for the District of Colnmbia (and such 
court shall have jurisdiction to hear such 
claim). 

03) Statute of limitations 
If any claimant fails to-- 
(i) request administrative review 

of any claim in accordance with subpara- 
graph (A) or (B) of paragraph (7); or 

(ii) file suit on such claim (or 
continue an action conunenced before the 
appointment of the receiver), 
before the end of the 60-day period de- 
scribed in snbparagraph (A), the claim 
shall be deemed to be disallowed (other 
than a~\,�" portion of such claim which was 
allowed by the receiver) as of the end of 
such period, such disallowance shall be 
final, and tim claimant shall have no 
further rights or remedies with respect to 
such claim. 

(7) Review of claims 
(A) Administrative hearing 
ff aw claimant requests review 

under this subparagraph in lieu of filing 

or continuing any action under paragraph 
(6) and the Corporation agrees to such 
request, the Corporation shall consider 
the claim after opportunity for a heating 
on the record. The final determination of 
the Corporation with respect: to such 
claim shall be subject to judicial review 
under chapter 7 of Title 5. 

03) Other review procedures 
(i) In general 
The Corporation shall also es- 

tablish such alternative dispute resolution 
processes as may be appropriate for the 
resolution of claims filed under paragraph 
(5)(A)(i) .... 

(f) Payment of insured deposits 
(1) In general 
In case of the liquidation of, or 

other closing or winding up of the affairs 
of, any insured deposito~ institution, 
payment of the insured deposits in such 
institution shall be made by the Corpora- 
tion as soon as possible, subject to the 
provisions of subsection (g) of this sec- 
tion, either by cash or by making avail- 
able to each depositor a transferred de- 
posit in a new insured depository institu- 
tion in the same communi’~ or in another 
insured deposito~ institution in an 
amount equal to the insured deposit of 
such depositor .... 

(j) Limitation on court action 
Except as provided in this sec- 

tion, no court may take aw action, except 
at the request of the Board of Directors 
by regulation or order, to restrain or af- 
fect the exercise of powers or functions of 
the Corporation as a conservator or a re- 
ceiver. 

(k) Liability of directors and of- 
ricers 

A director or officer of an in- 
sured depositol~ institution may be held 
personally liable for monetal~ damages in 
any civil action by, on behalf of, or at the 
request or direction of the Corporation, 
which action is prosecuted wholly or 
partially for the benefit of the Corpora- 
tion-- 
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(1) acting as conservator or 
receiver of such institution, 

(2) acting based upon a suit, 
claim, or cause of action purchased from, 
assigned by, or othe~Tise conveyed by 
such receiver or conservator, or 

(3) acting based upon a suit, 
claim, or cause of action purchased from, 
assigned by, or otherwise conveyed in 
whole or in part by an insured depository. 
institution or its affiliate in connection 
with assistance provided under section 
1823 of this title, 
for gross negligence, including any simi- 
lar conduct or conduct that demonstrates 
a greater disregard of a duty of care (than 
gross negligence) including intentional 
tonions conduct, as such terms arc de- 
fined and determined under applicable 
State law. Nothinginthis paragraph shall 
impair or affect any right of the Corpora- 
tion under other applicable law. 

(l) Damages 
In aw proceeding related to any 

claim against an insured depository" insti- 
tutioffs director, officer, employee, agent, 
attorney, accountant, appraiser, or any 
other party employed by or providing 
services to an insured depository institu- 
tion, recoverable damages determined to 
result from the improvident or otherwise 
improper use or investment of any in- 
sured depository, institution’s assets shall 
include principal losses and appropriate 
interest. 

(m) New depository institutions 
(1) Organization authorized 
As soon as possible after the 

default of an insured depository institu- 
tion, the Corporation, if it finds that it is 
advisable and in the interest of the depos- 
itors of the insured depository institution 
in default or the public shall organize a 
new national bank or Federal savings 
association in the same conm~unity as the 
insured depository institution in default to 
assume the insured deposits of such de- 
pository institution in default and other- 
wise to perform temporarily the functions 

hereinafter provided for .... 
(17) Transfer to other institution 
If the capital stock of the new 

depository institution is not offered for 
sale, or if an adequa/tc amom~t of capital 
for such new depository institution is not 
subscribed and paid [br, the Board of 
Directors may offer to transfer its busi- 
ness to any insured depository" institution 
in the same connnunity which will take 
over its assets, assume its liabilities, and 
pay to the Corporation for such business 
such a~nount as the Board of Directors 
may dee~n adequate; or the Board of 
Directors in its discretion may change the 
location of the new depository, institution 
to thc office of the Corporation or to 
some other place or may at any time wind 
up its affairs as herein provided. 

(18) Winding up 
Unless the capital stock of the 

new depository institution is sold or its 
assets are taken over and its liabilities are 
assumed by an insured depository~ institu- 
tion as above provided witlfin 2 years 
after the date of its orgauization, the 
Corporation shall wind up thc affairs of 
such depository, institution, after giving 
such notice, if any, as the Comptroller of 
the Currency or the Director of the Office 
of Thrift Supervision, as appropriate, may 
require, and shall certify to the Comptrol- 
ler of the Currency or the Director of the 
Office of Thrift Supervision, as appropri- 
ate, the termination of the new depository 
institution. Thereafter the Corporation 
shall be liable for the obligations of such 
depository institution and shall be the 
owner of its assets .... 

(n) Bridge depository, institu- 
tions 

(1) Organization 
(A) Purpose 
When 1 or more insured deposi- 

toly institutions are in default, or when 
the Corporation anticipates that 1 or more 
insured depository institutions may be- 
come in default, the Corporation may, in 
its discretion, organize, and the Office of 
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the Comptroller of the Currency , with 
respect to 1 or more insured banks, or the 
Director of the Office of Thrift Super~Ti- 
sion, with respect to 1 or more insured 
savings associations, shall charter, 1 or 
more national banks or Federal savings 
associations, as appropriate, with respect 
thereto with "the powers and attributes of 
national banking associations, or Federal 
savings associations, as appropriate, 
subject to the provisions of this subsec- 
tion, to be referred to as "bridge deposi- 
tory institutions". 

03) Authorities 
Upon the granting of a charter to 

a bridge depository institution, the bridge 
depository institution may-- 

(i) asstune such deposits of such 
insured depository, institution or institu- 
tions that is or are in default or in danger 
of default as the Corporation may, in its 
discretion, determine to be appropriate; 

(ii) assume such other liabilities 
(including liabilities associated with any 
trust business) of such insured depositor}, 
institution or institutions that is or are in 
default or in danger of default as the 
Corporation may, in its discretion, deter- 
mine to be appropriate; 

(iii) purchase such assets (in- 
cluding assets associated with any "trust 
business) of such insured depository. 
institution or institutions "that is or are in 
default or in danger of default as the 
Corporation may, in its discretion, deter- 
mine to be appropriate; and 

(iv) perform any other temporary 
function which the Corporation may, in 
its discretion, prescribe in accordance 
with this chapter .... 

(9) Duration of bridge deposi- 
tory institution 

Subject to paragraphs (11) and 
(12), the status of a bridge depository, 
institution as such shall terminate at the 
end of the 2-year period following the 
date it was granted a charter. The Board 
of Directors may, in its discretion, extend 
the status of the bridge depository institu- 

tion as such for 3 additional 1-year peri- 
ods. 

(10) Termination of bridge de- 
positow institution status 

The status of any bridge deposi- 
tory institution as such shall terminate 
upon the earliest of-- 

(A) the merger or consolidation 
of the bridge depository institution with a 
depository institution that is not a bridge 
depository institution; 

03) at the election of the Corpo- 
ration, the sale of a majority of the capital 
stock of the bridge depository." institution 
to an entity other than the Corporation 
and other than another bridge depository 
institution; 

(C) the sale of 80 percent, or 
more, of fl~e capital stock of the bridge 
depository institution to an entity other 
than the Corporation and other than an- 
other bridge depository institution; 

(D) at the election of the Corpo- 
ration, either the assumption of all or 
substantially all of the deposits and other 
liabilities of the bridge depository institu- 
tion by a depository institution holding 
company or a depnsitou institution that is 
not a bridge depository institution, or fl~e 
acquisition of all or substantially all of 
the assets of the bridge depository institu- 
tion by a depository" institution holding 
company, a depository institution that is 
not a bridge depository institution, or 
other entity as permitted under applicable 
law; and 

03) the expiration of the period 
provided in paragraph (9), or "the earlier 
dissolution of the bridge depositou insti- 
tution as provided in paragraph (1 2). 

(11 ) Effect of termination events 
(A) Merger or consolidation 
A bridge depository institution 

that participates in a merger or consolida- 
tion as provided in paragraph (10)(A) 
shall be for all purposes a national bank 
or a Federal savings association, as the 
case may be, with all the rights, powers, 
and privileges thereof, and such ~nerger 
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or consolidation shall be conducted in 
accordance with, and shall have the effect 
provided in, the provisions of applicable 
law. 

03) Charter conversion 
Following the sale of a majority 

of the capital stock of’the bridge deposi- 
tory institution as provided in paragraph 
(10)(B), the Corporation may amend the 
charter of the bridge depository institu- 
tion to reflect the termination of the status 
of the bridge depository institution as 
such, whereupon the depository" institu- 
tion shall remain a national bank, with all 
of the fights, powers, and privileges 
thereof, subject to all laws and regula- 
tions applicable thereto. 

(C) Sale of stock 
Following the sale of 80 percent 

or more of the capital stock of a bridge 
depository institution as provided in 
paragraph (10)(C), the depository institu- 
tion shall remain a national bank, with all 
of the rights, powers, and privileges 
thereof, subject to all laws and regula- 
tions applicable thereto. 

(D) Assumption of liabilities and 
sale of assets 

Following the assumption of all 
or substantially all of the liabilities of the 
bridge depository, institution, or the sale 
of all or substantially all of the assets of 
the bridge depository institution, as pro- 
vided in paragraph (10)(D), at the elec- 
tion of the Corporation the bridge deposi- 
tory institution may retain its status as 
such for the period provided in paragraph 
(9). 

(E) Effect on holding companies 
A depository institution holding 

company acquiring a bridge depository, 
institution under section 1823(1) of this 
title, paragraph (8)(B) (or any predeces- 
sor provision), or both provisions, shall 
not be impaired or adversely "affected by 
the termination of the status of a bridge 
depository institution as a result of sub- 
paragraph (A), (B), (C), or (D) of para- 
graph (10), and shall be entitled to the 

rights and privileges provided in section 
1823(1) of this title .... 

(12) Dissolution of bridge de- 
pository institution 

(A) In general 
Notwithstanding aw other pro- 

vision of State or Federal law, if the 
bridge depository institution’s status as 
such has not previously been terminated 
by the occurrence of an event specified in 
subparagraph (A), 03), (C), or (D) of 
paragraph (10)-- 

(i) the Board of Directors may, 
in its discretion, dissolve a bridge deposi- 
tory institution in accordance with this 
paragraph at any time; and 

(ii) the Board of Directors shall 
promptly commence dissolution proceed- 
ings in accordance with this paragraph 
upon the expiration of the 2-year period 
following the date the bridge depository 
institution was chartered, or any exten- 
sion thereof, as provided in paragraph (9). 

§1823. Corporation monies 

(c) Assistance to insured deposi- 
tory institutions 

(1) The Corporation is autho- 
rized, in its sole discretion and upon such 
terms and conditions as the Board of 
Directors may prescribe, to make loans 
to, to make deposits in, to purchase the 
assets or securities of, to assume the 
liabilities of, or to make contributions to, 
any insured depository, institution-- 

(A) if such action is taken to 
prevent the default of such insured depos- 
itory institution; 

03) if, with respect to an insured 
bank in default, such action is taken to 
restore such insured bank to normal oper- 
ation; or 

(C) if, when severe financial 
conditions exist which threaten the stabil- 
i~ of a significant number of insured 
depository institutions or of insured de- 
pository institutions possessing signifi- 
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cant financial resources, such action is 
taken in order to lessen the risk to the 
Corporationposedby suchinsured depos- 
itory institution under such threat of 
instability. 

(2)(A) In order to facilitate a 
merger or consolidation of an insured 
depository‘ institution described in sub- 
paragraph (B) with another insured de- 
pository institution or the sale of any or 
all of the assets of such insured deposi- 
tory institution or the assumption of any 
or all of such insured depository institu- 
tion’s liabilities by another insured depos- 
itoryT institution, or the acquisition of the 
stock of such insured depository institu- 
tion, the Corporation is authorized, in its 
sole discretion and upon such terms and 
conditions as "the Board of Directors may 
prescribe-- 

(i) to purchase any such assets or 
assume any such liabilities; 

(ii) to nrake loans or contribu- 
tions to, or deposits in, or purchase the 
securities of, such other insured deposi- 
tory~ institution or the co~npaw which 
controls or will acquire control of snch 
other insured depository institution; 

(iii) to guarantee such other 
insured depository, institution or the com- 
pany which controls or will acquire con- 
trol of such other insured depository. 
institution against loss by reason of such 
insured institution’s merging or consoli- 
dating with or assuming the liabilities and 
purchasing the assets of such insured 
depository institution or by reason of 
such compa~\v acquiring control of such 
insured depository institution; or 

(iv) to take any combination of 
the actions referred to in subparagraphs 
(i) through (iii). 

(B) For the purpose of subpara- 
graph (A), the insured depository institu- 
tion must be an insured depository" institu- 
tion-- 

(i) which is in default; 
(ii) which, in the judgment of the 

Board of Directors, is in danger of de- 

fault; or 
(iii) which, when severe finan- 

cial conditions exist which threaten the 
stability of a significant number of in- 
sured depository, institutions or of insured 
depository institutions possessing sig- 
nificant financial resources, is determined 
by the Corporation, in its sole discretion, 
to require assistance under subparagraph 
(A) in order to lessen the risk to the Cor- 
poration posed by such insured deposi- 
tory~ institution under such threat of insta- 
bility. 

(C) A~r action to which the 
Corporation is or becomes a paw by 
acquiring any asset or exercising any 
other authority set forth in this section 
shall be stayed for a period of 60 days at 
the request of the Corporation. 

(3) The Corporation may pro- 
vide aw person acquiring control of, 
merging witk consolidating with or ac- 
quiring the assets of an insured deposit- 
ory institution under subsection (f) or (k) 
of this section with such financial assis- 
tance as it could provide an insured insti- 
tution under this subsection. 

(4) Least-cost resolution re- 
quircd 

(A) In general 
Notwithstanding any other pro- 

vision of tiffs chapter, the Corporation 
may not exercise any authority under this 
subsection or subsection (d), (f), (h), (i), 
or (k) of this section with respect to any 
insured depository institution unless-- 

(i) the Corporation deternffnes 
that "the exercise of such authority is 
necessary, to meet the obligation of the 
Corporation to provide insurance cover- 
age for the insured deposits in such insti- 
tution; and 

(ii) the total amount of the ex- 
penditures by the Corporation and obliga- 
tions incurred by the Corporation (includ- 
ing aw inmaediate and long- term obliga- 
tion of the Corporation and a~ direct or 
contingent liability for fnture payment by 
the Corporation) in co~mection with the 
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exercise of aw such authority with re- 
spect to such institution is the least costly 
to the Deposit Insurance Ftmd of all pos- 
sible lnethods for meeting the Corpora- 
tion’s obligation under this section .... 

(8) Assistance before appoim- 
ment of conservatur or receiver 

(A) In general 
Subject to the least-cost provi- 

sions of paragraph (4), the Corporation 
shall consider providing direct financial 
assistance under this section for deposi- 
tory institutions before the appointment 
of a conservator or receiver for such 
institution only under the following 
circumstances: 

(i) Troubled condition criteria 
The Corporation determines-- 
(I) grounds for "the appointment 

of a conservator or receiver exist or likely 
will exist in the future unless the deposi- 
tory institution’s capital levels are in- 
creased; and 

(II) it is unlikely that the institu- 
tion can meet all currently applicable 
capital standards without assistance. 

(ii) Other criteria 
The depository institution meets 

the following criteria: 
(I) The appropriate Fedcral 

banking agency and the Corporation have 
determined that, during such period of 
time preceding the date of such deter- 
ruination as the agency or the Corporation 
considers to be relevant, the institution’s 
management has been competent and has 
complied with applicable laws, roles, and 
supervisory directives and orders¯ 

(II) The institution’s manage- 
merit did not engage in any insider deal- 
ing, speculative practice, or other abusive 
activity .... 

(11) Unenforceability of certain 
agreements 

No provision contained in any 
existing or future standstill, confidential- 
ity, or other agreement that, directly or in- 
directly- 

(A) affects, restricts, or 

limits the ability of any person 
to offer to acquire or acquire, 

(B) prohibits any per- 
son from offering to acquire or 
acquiring, or 

(C) prohibits any per- 
son from using any previously 
disclosed information in connec- 
tion with any such offer to ac- 
quire or acquisition of, 

all or part of aw insured depository insti- 
tution, including any liabilities, assets, or 
interest therein, in connection with any 
transaction in which the Corporation 
exercises its authority under section 1821 
of this title or tiffs section, shall be en- 
forceable against or impose any liability 
on such person, as such enforcement or 
liability shall be contrary to public policy. 

(e) Agreements against interests 
of Corporation 

(1) In general 
No agreement which tends to 

dinfinish or defeat the interest of the 
Corporation in any asset acquired by it 
under this section or section 1821 of this 
title, either as security :for a loan or by 
purchase or as receiver of any insured 
depository institutioI~, shall be valid 
against the Corporation unless such 
agreement-- 

(A) is in writing, 
(B) was executed by the deposi- 

tory institution and any person claiming 
an adverse interest thereunder, including 
the obligor, contemporaneonsly with the 
acquisition of the asset by "the depository 
institution, 

(C) was approved by the board 
of directors of the depository institution 
or its loan conmaittee, which approval 
shall be reflected in the minutes of said 
board or con~nittee, and 

(D) has been, continuously, from 
the time of its execution, an official re- 
cord of the depository institution. 

(2) Public deposits 
An agreement to provide for the 
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lawful collateralization of deposits of a 
Federal, State, or local goverpanental 
entity or of any depositor referred to in 
section 182 l(a)(2) of this title shall notbe 
deemed to be invalid pursuant to para- 
graph (1)(B) solely because such agree- 
ment was not executed contemporane- 
ously with the acquisition of the collateral 
or with any changes in the collateral 
made in accordance with such agreement. 

(f) Assisted emergency interstate 
acquisitions 

(1) This subsection shall apply 
only to an acquisition of an insured bank 
or a holding company by an out-of-State 
bank[,] savings association or out- 
of-State holding compa~ for which the 
Corporation provides assistance under 
subsection (c) of this section. 

(2)(A) Whenever an insured 
bank with "total assets of $500,000,000 or 
more (as determined from its most recent 
report of condition) is in default, the 
Corporation, as receiver, may, in its dis- 
cretion and upon such terms and condi- 
tions as the Corporation may determine, 
arrange the sale of assets of the deposi- 
to~~ institution in default and the assump- 
tion of the liabilities of the bank in de- 
fault, including the sale of such assets to 
and the assumption of such liabilities by 
an insured depositou institution located 
in the State where the bank in default was 
chartered but established by an 
out-of-State bank or holding compa~7. 
Where othem, ise lawfully required, a 
transaction m~der this subsection must be 
approved by the primary Federal or State 
supervisor of all parties thereto. 

(B)(i) Before making a determi- 
nation to take any action under subpara- 
graph (A), the Corporation shall consult 
the State bank supervisor of "the State in 
which the insured bank in default was 
chartered. 

(ii) The State bank supervisor 
shall be given a reasonable opportunity, 
and in no event less than forty-eight 
hours, to object to the use of the provi- 

sions of this paragraph. Such notice may 
be provided by the Corporation prior to 
its appointment as receiver, but in antici- 
pation of an impending appointment. 

(iii) If the State supervisor ob- 
jects during such period, the Corporation 
may use the authority of this paragraph 
only by a vote of 75 percent of the Board 
of Directors. The Board of Directors 
shall provide to the State supervisor, as 
soon as practicable, a written certification 
of its determination. 

(3) Emergency interstate acqui- 
sitions of insured banks in danger of 
default 

(A) Acquisition ofinsuredbanks 
in danger of default 

One or more out-of-Stale banks 
or out-of-State holding companies may 
acquire and retain all or part of the shares 
or assets of, or othem, ise acquire and 
retain-- 

(i) an insured bank in danger of 
default which has total assets of 
$500,000,000 or more; or 

(ii) 2 or more affiliated insured 
banks in danger of closing which have 
aggregate total assets of $500,000,000 or 
more, iffl~e aggregate total assets of such 
banks is equal to or greater than 33 per- 
cent of the aggregate total assets of all af- 
filiated insured banks. 

(B) Acquisition of a holding 
compa~7 or other bank affiliate 

If one or more out-of-State 
banks or out-of-State holding companies 
acquire 1 or more affiliated insured banks 
under subparagraph (A) file aggregate 
total assets ofwtfich is equal to or greater 
than 33 percent of the aggregate "total 
assets of all affiliated insured banks, any 
such out-of-State bank or out-of-State 
holding company may also, as part of the 
same transaction, acquire and retain the 
shares or assets of, or othenvise acquire 
and retain-- 

(i) the holding compa~ which 
controls the affiliated insured banks so 
acquired; or 
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(ii) any other affiliated insured 
bank. 

(C) Request for assistance by 
corporate board of directors 

The Corporation may assist an 
acquisition or merger authorized under 
subparagraph (A) only if "the board of 
directors or trustees of each insured bank 
in danger of default wtfich is being ac- 
quired has requested in writing that the 
Corporation assist the acquisition or 
merger. 

(D) Certain acquisitions autho- 
rized after assistance is provided 

Notwithstanding paragraph (1), 
if-- 

(i) at any time after August 10, 
1987, the Corporation provides any assis- 
tance under subsection (c) of this section 
to an insured bank; and 

(ii) at the time such assistance is 
granted, the insured bank, the holding 
compaw which controls the insured bank 
(if any), or any" affiliated insured bank is 
eligible to be acquired by an out-of-State 
bank or out-of-State holding company 
under this paragraph, 
the insured bank, the holding company’, 
and such other affiliated insured bank 
shall remain eligible, subject to such 
terms and conditions as the Corporation 
(in the Corporation’s discretion) may 
impose, to be acquired by an out-of-State 
bank or out-of-State holding company 
under this paragraph as long as any por- 
tion of such assistance remains outstand- 
ing. 

(E) State bank super~Tisor ap- 
proval 

The Corporation may take no 
final action in connection with aw acqui- 
sition under this paragraph unless the 
State bank supel~risor of the State in 
which "the bank in danger of default is 
located approves the acquisition .... 

(4)(A) Acquisitions not subject 
to certain other laws 

Section 1842(d) of this title, any 
provision of State law, and section 

1730a(e)(3) of this title shall not apply to 
prolfibit any acquisition under paragraph 
(2) or (3), except that an out-of-State 
bank may make such an acquisition only 
if such owncrship is otherwise specifi- 
cally authorized. 

(B) Any subsidiary, created by 
operation of this subsection may retain 
and operate aw existing branch or 
branches of the institution merged with or 
acquired under paragraph (2) or (3), but 
otherwise shall be subject to the condi- 
tions upon which a national ba~tk may 
establish and operate branches in the 
State in which such insured institution is 
located. 

(C) No insured institution ac- 
quired under this subsection shall after it 
is acquired move its principal office or 

aw branch office which it would be 
prohibited from moving if the institution 
were a national bank. 

(D) Subsequent nonemergency 
interstate acquisitions subject to State law 

(i) In general 
Any out-of-State bank holding 

company which acquires control of an 
insured bank in any State under para- 
graph (2) or (3) may acquire any other 
insured ba~k and establish branches in 
such State to the same extent as a bank 
holding company whose insured bank 
subsidiaries’ operations are principally 
conducted in such State may acquire any 
other insured bank or establish branches. 

(ii) Delayed date of applicability 
Clause (i) shall not apply" with 

respect: to any out-of-State bank holding 
company referred to in such clause before 
the earlier of-- 

(I) the end of the 2-year period 
begim~ing on the date the acquisition 
referred to in such clause with respect to 
such company is consununated; or 

(II) the end of any period estab- 
lished under State law during which such 
out-of-State bank holding co~npany may 
not be treated as a bank holding company 
whose insured ba~tk subsidiaries’ opera- 
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tions are principally conducted in such 
State for purposes of acquiring other 
insured banks or establishing bank 
branches. 

(iii) Determination of principally 
conducted 

For purposes of this subpara- 
graph, the State in which the operations 
of a holding company’s insured bank 
subsidiaries arc principally conducted is 
the Slate determined under section 
1842(d) of this title with respect to such 
holding colnpany. 

(E) Certain Slate interstate bank- 
ing laws inapplicable 

Any holding company which 
acquires control of aw insured bank or 
holding company under paragraph (2) or 
(3) or subparagraph (D) of this paragraph 
shall not, by reason of such acquisition, 
be required under the law of arty State to 
divest any other insured bank or be pre- 
vented from acquiring any other bank or 
holding compaw. 

(5) In detenrdning whether to 
arrange a sale of assets and asstunption of 
liabilities or an acquisition or a merger 
under the authority of paragraph (2) or 
(3), the Corporation may solicit such 
offers or proposals as arc practicable from 
ant, prospective purchasers or merger 
partners it determines, in its sole discre- 
tion, are both qualified and capable of 
acquiring the assets and liabilities of the 
bank in default or the bank in danger of 
default. 

(6)(A) If, after receiving offers, 
the offer presenting the lowest expense to 
the Corporation, that is in a form and with 
conditions acceptable to the Corporation 
(hereinafter referred to as the "lowest 
acceptable offer"), is from an offeror that 
is not an existing in-Slate bank of fire 
same type as the batik that is in de[hult or 
is in danger of default (or, where the bank 
is an insured bank other than a mutual 
savings bank, the lowest acceptable offer 
is not from an in-State holding company), 
the Corporation shall permit the offeror 

which made the initial lowest acceptable 
offer and each offeror who made an offer 
the estimated cost of which to the Corpo- 
ration was within 15 per centtmr or 
$15,000,000, whichever is less, of fire 
ihitial lowest acceptable offer to submit a 
new offer. 

(B) In considering authorizations 
under this subsection, the Corporation 
shall give consideration to the need to 
minimize the cost of financial assistance 
and to the maintenance of specialized 
depository institutions. The Corporation 
shall authorize transactions under this 
subsection considering the following 
priorities: 

(i) First, between depository. 
institutions of the same type within the 
same State. 

(ii) Second, be~’een depository 
institutions of the same type-- 

(I) in different States Milch by 
statute specifically authorize such acqui- 
sitions; or 

(II) in the absence of such stat- 
utes, in different States which are contig- 
uous. 

(iii) Third, between depositor), 
irrstitntions of the same type in different 
Slates other than the States described in 
clause (ii). 

(iv) Fourth, between depository 
institutions of different types in the same 
State. 

(v) Fifth, between depository 
institutions of different types-- 

(I) in different States which by 
statute specifically authorize such acqui- 
sitions; or 

(II) in the absence of such stat- 
utes, in different States which are corrtig- 
UOUS. 

(vi) Sixth, between depository 
institutions of different types in different 
Slates other than the States described in 
clause (v). 

(C) Minority bank priority 
In the case of a minority-con- 

trolled bank, the Corporation shall seek 
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an offer from other minority-controlled 
banks before proceeding with the bidding 
priorities set forth in subparagraph (B). 

(D) In detenniuing the cost of 
offers and reoffers, the Corporation’s 
calculations and estimations shall be 
determinative. The Corporation may set 
reasonable time limits on offers and rcof- 
fcrs. 

(7) No sale may be made undcr 
the provisions of paragraph (2) or (3)-- 

(A) which would result in a 
monopoly, or which would be in further- 
ance of any combination or conspiracy to 
monopolize or to attempt to monopolize 
the business of banking in any part of the 
United States; 

(B) whose effect in any section 
of the country, may be substantially to 
lessen competition, or to tend to create a 
monopoly, or which in any other manner 
would be in restraint of trade, unless the 
Corporation finds that the anticompetitive 
effects of the proposed transactions are 
clearly outweighed in the public interest 
by the probable effect of the transaction 
in meeting the conveuience and needs of 
the commuuity to be staved; or 

(C) if in the opinion of the Cor- 
poration the acquisition threatens the 
safety and soundness of the acquirer or 
does not result in thc future viability of 
the resulting depository institution .... 

(9) No assistance authorized for 
certain subsidiaries of holding compaNes 

(A) In general 
The Corporation shall not pro- 

vide any assistance to a subsidiary, other 
than a subsidiary that is an insured depos- 
itory institution, of a holding company in 
connection with any acquisition under 
tiffs subsection. 

(B) Intcnnediate holding com- 
pany permilled 

This paragraph does not prohibit 
an intermediate holding company or an 
affiliate of an insured depository institu- 
tion from being a conduit for assistance 
ultimately intended for an insured bm~k. 

(k) Elnergency acquisitions 
(1) In general 
(A) Acquisitions authorized 
(i) Tmnsaclions described 
Notwithstanding any provision 

of Stale law, upon determining that se- 
vere financial conditions threaten the 
stability of a significant number of sav- 
ings associations, or of savings associa- 
tions possessing significant financial 
resources, the Corporation, in its discre- 
tion and if it determines such authoriza- 
tion would lessen the risk to the Corpora- 
tion, may authorize-- 

(I) a savings association that is 
eligible :for assistance pursuant to subsec- 
tion (c) of this section to merge or consol- 
idate with, or to transfer its assets and 
liabilities to, any other savings associa- 
tion or any insured bank, 

(II) any other savings associa- 
tion to acquire control of such savings 
association, or 

(III) any company to acquire 
control of such savings association or to 
acquire the assets or assume the liabilities 
thereof. 

The Corporation may not autho- 
rize any transaction under this subsection 
unless the Corporation determines that 
the authorization will not present a sub- 
stantial risk to the safety or soundness of 
the savings association to be acquired or 
any acquiring entity. 

(ii) Terms of transactions 
Mergers, consolidations, trans- 

fers, and acquisitions under this subsec- 
tion shall be on such terms as the Corpo- 
ration shall provide. 

(iii) Approval by appropriate 
agency 

Where otherwise required by 
law, transactions under this subsection 
must be approved by the appropriate 
Federal bm~king agency of every party 
thereto. 

(iv) Acquisitions by savings 
associations 
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Any Federal savings association 
that acquires another savings association 
pursuant to clause (i) may, with the con- 
currence of the Director of the Office of 
Thrift Snpervision, hold that savings 
association as a subsidiary notwithstand- 
ing the percentage limitations of section 
1464(c)(4)(B) of this title. 

(v) Dual service 
Dual service by a management 

official that would otherwise be prohib- 
ited under the Depository Institution 
Management Interlocks Act [12 U.S.C. 
§§ 3201 et seq.] may, with the approval 
of the Corporation, continue for up to 10 
years. 

(vi) Continued applicability of 
certain state restrictions 

Nothing in this subsection over- 
rides or supersedes State laws restricting 
or limiting the activities of a savings 
association on behalf of another entity. 

(B) Consultation with State 
official 

(i) Consultation required 
Before making a determination 

to take a~~ action under subparagraph 
(A), the Corporation shall consult the 
State official having jurisdiction of the 
acquired institution. 

(ii) Period lbr State response 
The official shall be given a 

reasonable opportuhity, and in no event 
less than 48 hours, to object to the use of 
the provisions of this paragraph. Such 
notice may be provided by the Corpora- 
tion prior to its appointment as receiver, 
but in anticipation of an impending ap- 
pointment. 

(iii) Approval over objection of 
State official 

ff the official objects during 
such period, the Corporation may use fl~e 
authority of this paragraph only by a vote 
of 75 percent or more of the voting mem- 
bers of the Board of Directors. The Cor- 
poration shall provide to the official, as 
soon as practicable, a written certification 
of its determination. 

(2) Solicitation of offers 
(A) In general 
In considering authorizations 

under this subsection, the Corporation 
may solicit such offers or proposals as are 
practicable from any prospective purchas- 
ers or merger partners it determines, in its 
sole discretion, are both qualified and 
capable of acquiring the assets and liabili- 
ties of the savings association. 

(B) Minority-controlled institu- 
tions 

In the case of a minority-con- 
trolled depository institution, the Corpo- 
ration shall seek an offer from other mi- 
nority-controlled depository institutions 
before seeking an offer from other per- 
sons or entities. 

(3) Detennination of costs 
In determining the cost of offers 

under this subsection, the Corporation’s 
calculations and estimations shall be 
determinative. The Corporation may set 
reasonable time limits on offers. 

(4) Branclfing provisions 
(A) In general 
Ifa merger, consolidation, trans- 

fer, or acquisition under this subsection 
involves a savings association eligible :for 
assistance and a bank or bank holding 
company, a savings association may 
retain and operate any existing branch or 
branches or any other existing facilities. 
If the savings association continues to 
exist as a separate entity, it may establish 
and operate new branches to the same 
extent as any savings association that is 
not affiliated with a bank holding com- 
pany and the home office of which is 
located in the same State. 

(B) Restrictions 
(i) In general 
Notwithstanding subparagraph 

(A), if-- 
(I) a savings association de- 

scribed in such subparagraph does not 
have its home office in the State of the 
bank holding compa~ bank snbsidia~.;, 
and 
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(II) such association does not 
qualify as a domestic building and loan 
association under section 7701(a)(19) of 
Title 26, or does not meet the asset com- 
position test imposed by subparagraph 
(C) of that section on institutions seeking 
so to qualify, 
such savings association shall be subject 
to the conditions upon which a bank may 
retain, operate, and establish branches in 
the State in which the savings association 
is located. 

(ii) Transition period 
The Corporation, for good cause 

shown, may allow a savings association 
up to 2 years to comply with the require- 
merits of clause (i). 

(5) Assistance before appoint- 
ment of conservator or receiver 

(A) Assistance proposals 
The Corporation shall consider 

proposals by savings associations for as- 
sistance pursuant to subsection (c) of this 
section before grounds exist for appoint- 
ment of a conservator or receiver for such 
[association] under the following circum- 
stances: 

(i) Troubled condition criteria 
The Corporation detennines-- 
(I) "that: grounds for appointment 

of a conservator or receiver exist or likely 
will exist in the lhturc uuless the mem- 
ber’s tangible capital is increased; 

(II) that it is uulikely that the 
member can achieve positive tangible 
capital without assistance; and 

(III) that providing assistance 
pursuant to the member’s proposal would 
be likely to lessen the risk to the Corpora- 
tion. 

(ii) Other criteria 
The member meets the following 

criteria: 
(I) Before August 9, 1989, tire 

member was solvent under applicable 
regulatory accounting principles but had 
negative tangible capital. 

(II) The member’s negatffe 
tangible capital position is substantially 

attributable to its participation in acquisi- 

tion and merger transactions that were 

instituted by the Federal Hmne Loan 

Bank Board or the Federal Sa~ings and 

Loan Insurance Corporation for supervi- 

sory reasons. 

(III) The member is a qualified 

thrift lender (as defined in section 

1467a(m) of this title) or would be a 
qualified thrift lender if commercial real 

estate owned and nonperforming corn- 

mercial loans acquired in acquisition and 

merger transactions that were instituted 

by the Federal Home Loan Bank Board or 

the Federal Savings and Loan Insurance 

Corporation for supervisory reasons were 

excluded from the member’s total assets. 

(IV) The appropriate Fedcral 

banking agency has determined that the 

member’s management is competent and 

has complied with applicable laws, rules, 

and supervisory directives and orders. 

(V) The member’s managemem 

did not engage in insider dealing or spe- 

culative practices or other activities that 

jeopardized the member’s safety and 

soundness or contributed to its impaired 

capital position. 

(VI) Tire mcmber’s offices are 
located in an economically depressed 

region. 

(B) Corporation consideration of 

assistance proposal 

If a member meets the require- 

ments of clauses (i) and (ii) of subpara- 

graph (A), the Corporation shall consider 

providing direct financial assistance. 

(C) Economically depressed 

region defined 

For purposes of this paragraph, 

the term "economically depressed region" 

means any geographical region which the 

Corporation determines by regulation to 

be a region within which real estate val- 

ues have suffered serious decline due to 

severe economic conditions, such as a 
decline in energy or agricultural values or 
prices. 
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§1828. Regulations governinginsured 

depository institutions 

(c) Merger transactions; consent 
of banking agencies; emergency ap- 
proval; notice; mfiform standards; anti- 
trust actions; review de novo; limitations; 
report to Congress; applicability 

(1) Except with the prior written 
approval of the responsible agency, 
which shall in eve~T case referred to in 
this paragraph be the Corporation~ no 
insured deposito~r institution shall-- 

(A) merge or consolidate with 
any noninsurcd bank or institution; 

03) assume liability to pay any 
deposits (including liabilities which 
would be "deposits" except for the pro- 
viso in section 1813(1)(5) of this title) 
made in, or similar liabilities of, any 
noulnsured bank or institution; or 

(C) transfer assets to a~r nonin- 
sured bank or institution in consideration 
of the assumption of liabilities for any 
portion of the deposits made in such 
insured depository institution¯ 

(2) No insured depository, insti- 
tution shall merge or consolidate with any 
other insured depository institution or, 
either directly or indirectly, acquire the 
assets of, or assume liability to pay any 
deposits made in, any other insured de- 
posito~ institution except with the prior 
written approval of the responsible agen- 
cy, which shall be-- 

(A) the Comptroller of the Cur- 
rency if "the acquiring, assuming, or re- 
sulting bank is to be a national bank; 

03) the Board of Governors of 
the Federal Reserve System iffl~e acquir- 
ing, assuming, or resulting bank is to be a 
State member bank; 

(C) the Corporation if the ac- 
quiring, assuming, or resulting bank is to 
be a State nonmember insured bank (ex- 
cept a savings bank supervised by the 
Director of the Office of Thrift Supervi- 
sion); and 

(D) the Director of the Office of 

Tl~ift Supervision if the acquiring, as- 
stoning, or resulting institution is to be a 
savings association¯ 

(3) Notice of any proposed 
transaction :for which approval is required 
~mder paragraph (1) or (2) (referred to 
hereafter in Otis subsection as a "merger 
transaction") shall, unless the responsible 
agency finds that it must act inmaediately 
in order to prevent the probable default of 
one of the banks or savings associations 
involved, be published-- 

(A) prior to the granting of ap- 
proval of such transaction, 

03) in a form approved by the 
responsible agency, 

(C) at appropriate intervals 
during a period at: least as long as the 
period allowed lbr furnishing reports 
under paragraph (4) of this subsection, 
and 

(D) in a newspaper of general 
circulation in the conwntmity or commu- 
hities where the main offices of the banks 
or savings associations involved are lo- 
cated, or, if there is no such newspaper in 
any such comnmnity, then in’the newspa- 
per of general circulation published near- 
est thereto. 

(4) REPORTS ON COMPETI- 
TIVE FACTORS.-- 

(A) REQUEST FOR RE- 
PORT.--In the interests of uniform stan- 
dards and subject to subparagraph (B), 
before acting on any application for ap- 
proval of a ~nerger transaction, the re- 
sponsible agency shall-- 

(i) request a report on the com- 
petitive factors involved from "the Attor- 
ney General of the United States; and 

(ii) provide a copy of the request 
to the Corporation (when the Corporation 
is not the responsible agency). 

03) FURNISHING OF RE- 
PORT.--The report requested under sub- 
paragraph (A) shall be furnished by the 
Attorney General to the responsible agen- 
cy-- 

(i) not later than 30 calendar 
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days after the date on which the Attorney 
General received the request; or 

(it) not later than 10 calendar 
days after such date, if the reqnesting 
agency advises the Attorney General that 
an e~nergency exists requiring expeditious 
action. 

(C) EXCEPTIONS.--A responsi- 
ble agency may not be required to request 
a report under subparagraph (A) if-- 

(i) the responsible agency finds 
that it must act inm~ediately in order to 
prevent the probable failure of 1 of the 
insured depository" institutions involved 
in the merger transaction; or 

(it) the merger transaction in- 
volves solely" an insured depository insti- 
tution and 1 or more of the affiliates of 
such deposito~ institution. 

(5) The responsible agency shall 
not approve-- 

(A) any proposed merger trans- 
action which would result in a monopoly, 
or which would be in furtherance of any 
combination or conspiracy to monopolize 
or to attempt to monopolize the business 
of banking in aw part of the United 
States, or 

03) any other proposed merger 
transaction whose effect in aw section of 
the country, may be substantially to lessen 
competition, or to tend to create a monop- 
oly, or which in any other manner would 
be in restraint of trade, unless it finds that 
the anticompetitive effects of the pro- 
posed transaction are clearly outweighed 
in the public interest by the probable 
effect of the transaction in meeting the 
convenience and needs of the community 
to be served. 
In eve~ case, the responsible agency 
shall take into consideration the financial 
and managerial resources and future 
prospects of the existing and proposed 
institutions, and the convenience and 
needs of the community to be served. 

(6) The responsible agency shall 
immediately notify the Attorney General 
of a~ approval by it pursuant to this 

subsection of a proposed merger transac- 

tion. ff the agency has found that it must 

act immediately to prevent the probable 

failure of one of the insured depository, 

institutions involved, or if the proposed 

merger transaction is solely between an 

insured deposito~ institution and 1 or 

more of its affiliates, and the report on the 

competitive factors has been dispensed 
with, the transaction may be consum- 

mated immediately upon approval by the 

agency. If the agency has advised the 

Attorney General under paragraph 

(4)03)(ii) of the existence of an emer- 
gency requiring expeditious action and 

has requested a report on the competitive 

:factors within 10 days, the transaction 

may not be consummated belbre the fifth 

calendar day after "the date of approval by 

the agency. In all other cases, the transac- 

tion raay not be consumnmted before the 

thirtieth calendar day after the date of 

approval by the agency or, if the agency 

has not received any adverse conwnent 

from the Attorney General of the United 

States relating to competitive factors, 

such shorter period of time as may be 

prescribedby fire agency with the concur- 

rence of the Attorney General, but in no 

event less than 15 calendar day s after tire 

date of approval. 

(7)(A) Any actionbrought under 

the antitrust laws arising out of a merger 

transaction shall be conm~enced prior to 

the earliest time under paragraph (6) at 

which a merger transaction approved 

under paragraph (5) might be consum- 

mated. The commencement of such an 
action shall stay tire effectiveness of the 

agency’s approval unless the court shall 

othenvise specifically order. In any such 

action, the court shall review de novo the 
issues presented. 

03) In any judicial proceeding 

attacking a merger transaction approved 

under paragraph (5) on the grotmd that 

the merger transaction alone and of itself 

constituted a violation of aw antitrust 

laws other than section 2 of Title 15, the 
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standards applied by the court shall be 
identical with those that the banking 
agencies are directed to apply under 
paragraph (5). 

(C) Upon the consurmnation of 
a merger transaction in compliance with 
this subsection and after "the lermination 
of any antitrust litigation commenced 
within the period prescribed in this para- 
graph, or upon the termination of such 
period ff no such litigation is cormnenced 
therein, the transaction may not thereafter 
be attacked in any judicial proceeding on 
the ground that it alone and of itself con- 
stituted a violation of any antitrust laws 
other than section 2 of Title 15, but noth- 
ing in tlfis subsection shall exempt any 
bank or savings association resulting 
from a merger transaction from comply- 
ing with the antitrust laws after the con- 
sun~mation of such transaction. 

(D) In any action brought under 
the antitrust laws arising out of a merger 
transaction approved by a Federal super- 
visory agency pursuant to this subsection, 
such agency, and any State banking su- 
pe~Tisory agency having jurisdiction 
within the State involved, may appear as 
a paw of its own motion and as of right, 
and be represented by its counsel. 

(8) For the purposes of this 
subsection, the term "antitrust laws" 
means the Act of July 2, 1890 (the Sher- 
man Antitrust Act), the Act of October 
15, 1914 (the Clayton Act), and any other 
Acts in pari materia. 

(9) Each oftl~e responsible agen- 
cies shall include in its am~ual report to 
the Congress a description of each merger 
transaction approved by it during the 
period covered by the report, along with-- 

(A) the name and total resources 
of each bank or savings association in- 
volved; 

(B) whether a report was submit- 
ted by the Attorney General under para- 
graph (4), and, if so, a summaly by the 
Attorney General of the substance of such 
report; and 

(C) a statement by the responsi- 
ble agency of the basis for its approval. 

(10) Until June 30, 1976, the 
responsible agency shall not grant an), 
approval required by law which has fl~e 
practical effect of permitting a conversion 
from the mutual to the stock form of 
organization, including approval of any 
application pending on the date of enact- 
ment of this subsection, except that this 
sentence shall not be deemed to limit now 
or hereafter the authority of the responsi- 
ble agency to grant approvals in cases 
where the responsible agency finds that it 
must act in order to maintain the safety.’, 
soundness, and stability of an insured 
depositou institution. The responsible 
agency may by rule, regulation, or other- 
wise and under such civil penalties 
(which shall be cumulative to any other 
remedies) as it may prescribe take what- 
ever action it deems necessary or appro- 
priate to implement or enforce this sub- 
section. 

(11) Money laundering 
In every case, the responsible 

agency, shall take into consideration fl~e 
effectiveness of any insured depository 
institution involved in the proposed mer- 
ger transaction in combatting money 
laundering activities, including in over- 
seas branches. 

(12) The provisions of this sub- 
section do not apply to any merger trans- 
action involving a foreign bank if no 
party to the transaction is principally 
engaged in business in the United States. 

(d) Branch banks 
(1) No State nmmaember insured 

bank shall establish and operate any new 
domestic branch unless it shall have the 
prior written consent of the Corporation, 
and no State nonmember insured bank 
(except a District bank) shall move its 
main office or any such branch from one 
location to another without such consent. 
No foreign bank nmy move any insured 
branch from one location to another with- 
out such consent. The factors to be con- 
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sidered in granting or withholding the 
consent of the Corporation under this 
subsection shall be those enumerated in 
section 1816 of this title. 

(2) No State nomnember insured 
bank shall establish or operate any for- 
eign branch, except witl~ tbc prior written 
consent of the Corporation and upon such 
conditions and pursuant to such regula- 
tions as the Corporation may prescribe 
from time to time. 

(3) Exclusive authori~7 for addi- 
tional branches 

(A) In general 
Effective June 1, 1997, a State 

nonmember bank may not acquire, estab- 
lish, or operate a branch in a~r State 
other than the bank’s home State (as de- 
fined in section 183 lu(f)(4) of this title) 
or a State in which the bank already has a 
branch unless the acquisition, establish- 
ment, or operation of a branch in such 
State by a State nonmember bank is au- 
thorized under this subsection or section 
1823(f), 1823(k), or 183 lu of this title. 

03) Retemion of branches 
In the case of a State nomnem- 

ber bank which relocates the main office 
of such bank from 1 State to another State 
after May 31, 1997, the bank may retain 
and operate branches wiflfin the State 
which was the bank’s home State (as 
defined in section 1831u(f)(4) of flfis 
title) before tl~e relocation of such office 
ouly to the extent the bank would be 
authorized, under this section or aw other 
provision of law referred to in subpara- 
graph (A), to acquire, establish, or com- 
mence to operate a branch in such State 
if-- 

(i) the bank had no branches in 
such State; or 

(ii) the branch resulted from-- 
(I) an interstate merger transac- 

tion approved pursuant to section 183 lu 
of this title; or 

(II) a transaction after May 31, 
1997, pursuant to which the bank re- 
ceived assistance from the Corporation 

under section 1823 (c)of this title. 
(4) State "opt-in" election to 

permit interstate branching through de 
novo branches 

(A) In general 
S ubj ect to subparagraph (B), the 

Corporation may approve an application 
by an insured State nonmember bank to 
establish and operate a de novo branch in 
a State (other than the bank’s home State) 
in which the bank does not maintain a 
branch if-- 

(i) there is in effect in the host 
State a law that-- 

(I) applies equally to all banks; 
and 

(II) expressly permits all 
out-of-State banks to establish de novo 
branches in such State; and 

(ii) the conditions established 
or made applicable to this paragraph by, 
subparagraph 03) are met. 

03) Conditions on establislwnem 
and operation of interstate branch 

(i) Establishment 
An application by an insured 

State nonmember bank to establish and 
operate a de novo branch in a host State 
shall be subject to the same requirements 
and conditions to which an application 
for a merger transaction is subject under 
paragraphs (1), (3), and (4) of section 
183 lu(b) of this title. 

(ii) Operation 
Subsections (c) and (d)(2) of 

section 183 lu of this title shall apply with 
respect to each branch of an insured State 
nonmember bank which is established 
and operated pursuant to an application 
approved under this paragraph in the 
same manner and to the same extent such 
provisions of such section apply to a 
branch of a State bank which resulted 
from a merger transaction under such 
section 183 lu of this rifle. 

(C) De novo branch defined 
For purposes of this paragraph, 

the term "de novo branch" means a 
branch of a State bank which-- 
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(i) is originally established by 
the State bank as a branch; and 

(it) does not become a branch of 
such bank as a result of-- 

(I) the acquisitionby the bank of 
an insured depository institution or a 
branch of an insured depository, institu- 
tion; or 

(II) the conversion, merger, or 
consolidation of any such institution or 
branch. 

(D) Home State defined 
The term "home State" means 

the State by which a State bank is char- 
tered. 

(E) Host State defined 
The term "host State" ~neans, 

with respect to a bank, a State, other than 
the home State of the bank, in which the 
bank maintains, or seeks to establish and 
maintain, a branch .... 

(j) Restrictions on transactions 
with affiliates and insiders 

(1) Transactions with affiliates 
(A) In general 
Sections 371c and 37 lc-1 of this 

title shall apply with respect to every 
nonmember insured bank in the same 
nmnner and to the same extent as if the 
nomnember insured bank were a member 
bank .... 

(2) Extensions of credit to offi- 
cers, directors, and principal shareholders 

Sections 375a and 375b of this 
title shall apply with respect to every 
nomnember insured bank in the same 
manner and to the same extent as if the 
nonmember insured bank were a member 
bank. 

(3) Avoiding extraterritorial 
application to lbreigu banks 

(A) Transactions with affiliates 
Paragraph (1) shall not apply 

with respect to a foreign bank solely 
because the foreign bank has an insured 
branch. 

(B) Extensions of credit to offi- 
cers, directors, and principal shareholders 

Paragraph (2) shall not apply 

with respect to a foreign bank solely 
because the foreign bank has an insured 
branch, but shall apply with respect to the 
insured branch .... 

(l) Acquisition of lbreign banks 
or entities 

When authorized by State law, a 
State nonmember insured bank may, but 
only with the prior written consent of the 
Corporation and upon such conditions 
and under such regulations as the Corpo- 
ration may prescribe frown time to time, 
acqnire and hold, directly or indirectly’, 
stock or other evidences of ownership in 
one or more banks or other entities orga- 
nized trader the law of a foreign country 
or a dependency or insular possession of 
the United States and not engaged, di- 
rectly or indirectly, in any activity in the 
United States except as, in the judgment 
of the Board of Directors, shall be in- 
cidental to the international or foreign 
business of such foreign bank or entity; 
and, notwithstanding the provisions of 
subsection (j) of this section, such State 
nonmember insured bank may, as to such 
foreign bank or entity, engage in transac- 
tions that would othelnvise be covered 
thereby, but only in the maimer and with- 
in the limit prescribed by the Corporation 
by general or specific regulation or rul- 
ing .... 

(s) Prohibition on certain affilia- 
tions 

(1) In general 
No depository institution may be 

an affiliate of, be sponsored by, or accept 
financial suppott, directly or indirectly, 
from any Government-sponsored enter- 
prise. 

(2) Exception for members of a 
Federal home loan bank 

Paragraph (1) shall not apply 
with respect to the membership of a de- 
pository institution in a Federal home 
loan bank. 

(3) Routine business financing 
Paragraph (1) shall not apply 

with respect to advances or other forms of 
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financial assistance provided by a 
Government-sponsored enterprise pursu- 
ant to the statutes governing such enter- 
prise .... 

(5) "Government-sponsored en- 
terprise" defined 

For purposes of this subsection, 
the term "Government-sponsored enter- 
prise" has the meaning given to such term 
in section 1404(e)(1)(A) of the Financial 
Institutions Reform, Recovery, and En- 
forcement Act of 1989 .... 

(u) Limitation on Claims.-- 
(1) In General.--No person nray 

bring a claim against any Federal banking 
agency (including in its capacity as con- 
servator or receiver) for the return of 
assets of an affiliate or controlling share- 
holder of the insured depository i~tstitu- 
tion transferred to, or [’or the benefit o:f, 
an insured depository institution by such 
affiliate or controlling shareholder of the 
insured depository institution, or a claim 
against such Federal banking agency for 
monetary danmges or other legal or equi- 
table relief in connection with such trans- 
fer, if at the time of the transfer-- 

(A) the insured depository insti- 
tution is subject to any direction issued in 
writing by a Federal banking agenW to 
increase its capital; and 

(B) :for that portion oflhe trans- 
fer that is made by an entity covered by 
section 5(g) of the Bank Holding Com- 
paw Act of 1956 or section 45 of tiffs 
Act, the Federal banking agency has 
followed the procedure set forth in such 
section. 

(2) Definition of Claim.--For 
purposes of paragraph (1), the term 
’claim’-- 

(A) meaIts a cause of action 
based on Federal or State law that-- 

(i) provides for the avoidance of 
preferential or fraudulent transfers or 
conveyances; or 

(ii) provides similar remedies for 
preferential or fraudulent transfers or 
conveyances; and 

(B) does not include any claim 
based on actual intent to hinder, delay, or 
defraud pursuant to such a fraudulent 
transfer or conveyance law. 

(v) Loans by Insured Institulions 
on Their Own Stock.-- 

(1) General Prohibition.--No 
insured depository institution may make 
aw loan or discount onthe security" of the 
shares of its own capital stock. 

(2) Exclusion.--For purposes of 
this subsection, an insured depository 
institution shall not be deemed to be 
nmking a loan or discount on the security 
of the shares of its own capital stock if it 
acquires the stock to prevent loss upon a 
debt previously contracted I’or in good 
:faith .... 

(x) PRIVILEGES NOT AF- 
FECTED BY DISCLOSURE TO BANK- 
ING AGENCY OR SUPERVISOR.-- 

(1) IN GENERAL.--The subnffs- 
sion by any person of aw information to 
aw Federal banking agency, State bank 
supervisor, or foreign banking authority 
for aw purpose in the course of any 
supervisory or regulatory process of such 
agency, supervisor, or authority shall not 
be construed as waiving, destroying, or 
otherwise affecling any privilege such 
person may claim with respect to such 
ilfformation under Federal or State law as 
to aw person or entity" other than such 
agency, supervisor, or authority. 

(2) RULE OF CONSTRUC- 
TION.--No provision of paragraph (1) 
nmy be construed as implying or estab- 
lishing ttmt-- 

(A) aw person waives aw pri- 
vilege applicable to information that is 
submilled or transferred under any cir- 
cumstance to which paragraph (1) does 
not apply; or 

(B) aw person would waive any 
privilege applicable to any infonnationby 
submitting the i~fformation to any Federal 
banking agency, State bank supervisor, or 
foreign banking authority, but for this 
subsection. 
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§1828a. Prudential safeguards 

(a) Comptroller of the Cur- 
rency.-- 

(1) In General.--The Comptroller 
of the Currency may, by reglflation or 
order, impose restrictions or requirements 
on relationships or transactions between 
a national bank and a subsidiaryT of the 
national bank that the Comptroller finds 
are-- 

(A) consistent with the purposes 
of this Act, title LXII of the Revised 
Statutes of the United States, and other 
Federal law applicable to national banks; 
and 

03) appropriate "to avoid any 
significant risk to the safety and sound- 
ness of insured depository, institutions or 
the Deposit Insurance Fund or other 
adverse effects, such as undue concentra- 
tion of resources, decreased or unfair 
competition, conflicts of interests, or 
unsound bm~king practices. 

(2) Review.--The Comptroller of 
the Currency shall regularly-- 

(A) review all restrictions or 
requirements established pursuant to 
paragraph (1) to deternfine whether there 
is a continuing need for any such restric- 
tion or requirement to carry, out the pur- 
poses of the Act, including the avoidance 
of any adverse effect referred to in para- 
graph (1)03); and 

03) modify or eliminate any 
such restriction or requirement the Comp- 
troller finds is no longer required for such 
purposes. 

(b) Board of Governors of the 
Federal Reserve System.-- 

(1) In General.--The Board of 
Governors of the Federal Reserve System 
may, by regulation or order, impose re- 
strictions or requirements on relationships 
or transactions-- 

(A) between a depository~ institu - 
tion subsidiaryr of a bank holding com- 
pany and any affiliate of such depositoryT 
institution (other than a subsidiary of 

such institution); or 
03) between a State ~nember 

bank and a subsidiary." of such bank; 
if the Board lnakes a finding described in 
paragraph (2) with respect to such restric- 
tion or requirement. 

(2) Finding.--The Board of Gov- 
ernors of the Federal Resel~-e System 
raay exercise authoriU under paragraph 
(1) if the Board finds that the exercise of 
such authority is-- 

(A) consistent with the purposes 
of this Act, the Bank Holding Compaw 
Act of 1956, the Federal Reserve Act, and 
other Federal law applicable to depository~ 
institution subsidiaries of bank holding 
companies or State member banks, as the 
case may be; and 

03) appropriate lo prevent an 
evasion of any provision of law referred 
to in subparagraph (A) or to avoid any 
significant risk to the safety and sound- 
ness of depositoly." institutions or the 
Deposit Insurance Fund or other adverse 
effects, such as undue concentration of 
resources, decreased or unfair competi- 
tion, conflicts of interests, or unsound 
banking practices. 

(3) Review.--The Board of Gov- 
ernors of the Federal Reserve System 
shall regularly-- 

(A) review all restrictions or 
mquiremems established pursuant to 
paragraph (1) or (4) to determine whether 
there is a continuing need for any such 
restriction or requirement to can3~ out the 
purposes of the Act, including the avoid- 
ance of any adverse effect referred to in 
paragraph (2)03) or (4)03); and 

03) modify or elinfinate aw 
such restriction or requirement the Board 
finds is no longer required for such pur- 
poses .... 

(c) Federal Deposit Insurance 
Corporation.-- 

(1) In General.--The Federal 
Deposit Insurance Corporation may, by 
regulation or order, impose restrictions or 
requirements on relationships or trans- 
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actions between a State nonmember bank 
(as defined in section 3 of the Federal 
Deposit Insurance Act) and a subsidiapy 
of the State nonmember bank that the 
Corporation finds are-- 

(A) consistent with the purposes 
of this Act, "the Federal Deposit Insurance 
Act, or other Federal law applicable to 
State nonmember banks; and 

03) appropriate to avoid aw 
significant risk to the safety and sound- 
ness of deposito~ institutions or the 
Deposit Insurance Fund or other adverse 
effects, such as undue concentration of 
resources, decreased or mffair competi- 
tion, co~fflicts of interests, or unsound 
banking practices. 

(2) Review.--The Federal De- 
posit Insurance Corporation shall regu- 
larly-- 

(A) review all restrictions or 
requirements established pursnant to 
paragraph (1) to determine whether there 
is a continuing need for any such restric- 
tion or requirement to cany out the pur- 
poses of the Act, including the avoidance 
of any adverse effect referred to in para- 
graph (1)(B); and 

03) modify or eliminate any 
such restriction or requirement the Corpo- 
ration finds is no longer required for such 
purposes. 

§1831a. Activities of insured State 
banks 

(a) Permissible activities 
(1) In general 
After the end of the 1-year pe- 

riod beginning on December 19, 1991, an 
insured State bank may not engage as 
principal in any type of activity that is not 
permissible for a national bank unless -- 

(A) the Corporation has deter- 
mined that the activity would pose no 
significant risk to the Deposit Insurance 
Fund; and 

03) the State bank is, and contin- 
ues to be, in compliance with applicable 

capital standards prescribedby the appro- 
priate Federal banking agency. 

(2) Processing period 
(A) In general 
The Corporation shall make a 

detenninationunder paragraph (1)(A) not 
later than 60 days after receipt: of a com- 
pleted application that may be required 
under this subsection. 

(B) Extension of time period 
The Corporation may extend the 

60-day period referred to in subparagraph 
(A) for not more than 30 additional days, 
and shall notify the applicant of any such 
extension. 

(b) Insurance underwriting 
(1) In general 
Notwithstanding subsection (a) 

of this section, an insured State bank may 
not engage in insurance undenvriting 
except to the extent that activity is per- 
missible for national banks .... 

(c) Equity Investments by in- 
sured State banks 

(1) In general 
An insured State bank may not, 

directly or indirectly, acquire or retain 
any equity investment of a type that is not 
permissible for a national bank. 

(2) Exception for certain subsid- 
iaries 

Paragraph (1) shall not prohibit 
an insured State bank from acquiring or 
retaining an equity investment in a sub- 
sidia~ of which the insured State bank is 
a majority owner .... 

(d) Subsidiaries of insured State 
banks 

(1) In general 
After the end of the 1-year pe- 

riod begimfing on December 19, 1991, a 
subsidiary of an insured State bank may 
not engage as principal in any type of 
activity that is not permissible for a sub- 
sidiary of a national bank unless-- 

(A) the Corporation has deter- 
mined that the activity poses no signifi- 
cant risk to the Deposit Insurance Fund; 
and 
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(B) the bank is, and continues to 
be, in compliance with applicable capital 
standards prescribed by the appropriate 
Federal banking agency. 

(2) Insurance underwriting pro- 
hibited 

(A) Prohibition 
Notwithstanding paragraph (1), 

no subsidiau of an insured State bank 
may engage in insurance undel~vriting 
except to the extent such activities are 
permissible for national banks. 

(B) Continuation of existing 
activities 

Notwithstanding subparagraph 
(A), a well-capitalized insured State bank 
or a~r of its snbsidiaries that was law- 
fully providing insurance as principal in 
a State on Nove~nber 21, 1991, may con- 
tiptoe to provide, as principal, insurance 
of the same ".type to residents of the State 
(including companies or partnerships 
incorporated in, organized under the lmvs 
of, licensed to do business in, or having 
an office in the State, but only on behalf 
of their employees resident in or property 
located in the State), individuals em- 
ployed in the State, and aw other person 
to whom the bank or subsidiaur has pro- 
vided insurance as principal, without 
interruption, since such person resided in 
or was employed in such State. 

(C) Exception 
Subparagraph (A) does not 

apply to a subsidialT of an insured State 
bank if-- 

(i) the insured State bank was 
required, before June 1, 1991, to provide 
tire insurance as a condition of the bank’s 
initial chartering under State law; and 

(ii) control of the insured State 
bank has not changed since that date. 

(3) Processing period 
(A) In general 
The Corporation shall make a 

determination under paragraph (1)(A) not 
later than 60 days after receipt of a com- 
pleted application that ~nay be required 
under this subsection. 

(B) Extension of time period 
The Corporation may extend the 

60-day period referred to in subparagraph 
(A) for not more than 30 additional days, 
and shall notil), the applicant of any such 
extension. 

(e) Savings bank life insurance 
(1) In general 
No provision of tlfis chapter 

shall be construed as prohibiting or im- 
pairing the sale or undem, fiting of sav- 
ings bank life insurance, or the ownership 
of stock in a savings bank life insurance 
co~npaw, by aw insured bank which-- 

(A) is located in the Common- 
wealth of Massachusetts or the State of 
New York or Cmmecticut; and 

(B) meets applicable consumer 
disclosure requirements with respect to 
such insurance .... 

(i) Activities of branches of 
out-of-State banks 

(1) Application of Host State 
Law 

The laws of a host State, includ- 
ing laws regarding commurfity reinvest- 
ment, consurner protection, fair lending, 
and establishment of intrastate branches, 
shall apply to a~ branch inthe host State 
of an out-of-State State bank to the same 
extent as such State laws apply to a 
branch in the host State of an out-of-State 
national bank. To the extent host State 
law is inapplicable to a branch of an 
out-of-State State bank in such host State 
pursuant to the preceding sentence, home 
State law shall apply to such branch. 

(2) Activities of branches 
An insured State bank that estab- 

lishes a branch in a host State may con- 
duct aw activity at such branch that is 
permissible under the lmvs of the home 
State of such bank, to the extent such 
activi~; is permissible either for a bank 
chartered by the host State (subject to the 
restrictions in this section) or for a branch 
in the host State of an out-of-state na- 
tional bank. 

(3) Savings provision 
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No provision of this subsection 
shall be construed as affecting the appli- 
cability of-- 

(A) a~r State law of any home 
State under subsection (b), (c), or (d) of 
section 183 lu of this tifle; or 

03) Federal law to State banks 
and Statc bank branches in "the home 
State or the host State. 

(4) Definitions 
The terms "host State", "home 

State", and "out-of-State bank" have the 
same mea~fings as in section 183 lu(f) of 
this title. 

§ 1831d. State-chartered insured de- 
pository institutions and in- 
sured branches of foreign 
banks 

(a) Interest rates 
In order to prevent discrimina- 

tion against State-chartered insured dc- 
pository institutions, including insured 
savings banks, or insured branches of 
foreign banks with respect to interest 
rates, if the applicable rate prescribed in 
this subsection exceeds the rate such 
State bank or insured branch of a foreign 
bank would be permitted to charge in the 
absence of this subsection, such State 
bank or such insured branch of a foreign 
bank may, notwithstanding a~r State 
constitution or statute wtfich is hereby 
preemptcd for the purposes of this sec- 
tion, take, receive, reserve, and charge on 
any loan or discount made, or upon any 
note, bill of exchange, or other evidence 
of debt, interest at a rate of not more than 
1 per centum in excess of the discount 
rate on ninety-day conunercial paper in 
effect at the Federal Reserve bank in the 
Federal Reser~Te district where such State 
bank or such insured branch of a foreign 
bank is located or at the rate allowed by 
the laws of the Statc, territory, or district 
where the bank is located, whichever may 
be greater. 

(b) Interest overcharge; foffei- 

ture; interest payment recovel?." 
ff the rate prescribed in subsec- 

tion (a) of this section exceeds the rate 
such State bank or such insured branch of 
a foreign bank would be permitted to 
charge in fl~e absence of this section, and 
such Statc fixed rate is thereby preempted 
by "the rate described in subsection (a) of 
this section, the taldng, receiving, reserv- 
ing, or charging a greater rate of interest 
than is allowed by subsection (a) of this 
section, when knowingly done, shall be 
deemed a forfeiture of the entire interest 
which the note, bill, or other evidence of 
debt carries with it, or which has been 
agreed to be paid thereon. If such greater 
ratc of interest has been paid, the person 
who paid it may recover in a civil action 
conuncnced in a court of appropriate 
jurisdiction not later than two years after 
the date of such payment, an amount 
equal to re’ice the amount of the interest 
paid from such State bank or such insured 
branch of a foreign bank taking, receiv- 
ing, reserving, or charging such interest. 

§1831e. Activities of savings associa- 
tions 

(a) In general 
On and after Janua~ 1, 1990, a 

savings association chartered under State 
law may not engage as principal in aw 
type of activity, or in any activity in an 
amount, that is not permissible for a Fed- 
eral savings association unless-- 

(1) the Corporation has deter- 
mined that the activity would pose no 
significant risk to the Deposit Insurance 
Fund; and 

(2) the savings association is and 
continues to be in compliance with the 
fully phased-in capital standards pre- 
scribed under section 1464(0 of this title. 

(b) Differences of magnitude 
bem~een state and federal powers 

Notwithstanding subsection 
(a)(1) of this section, if an activity (other 
than an activity described in section 
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1464(c)(2)(B) of this title) is permissible 

for a Federal savings associatiork a sav- 

ings association chartered under State law 

may engage as principal in that activity in 

an amount greater than the amount per- 

missible for a Federal savings association 
if__ 

(1) the Corporation has not 

determined that engaging in that amount 

of the activity poses any significant risk 

to the Deposit Insurance Fund; and 

(2) the savings association char- 

tered under State law is and continues to 

be in compliance with the fully phased-in 

capital standards prescribed under section 

1464(t) of this rifle. 

(c) Equity invest~nents by state 

savings associations 

(1) In general 

Notwithstanding subsections (a) 

and (b) of this section, a savings associa- 

tion chartered under State law may not 

directly acquire or retain any equity in- 

vestment of a type or in an amount that is 

not permissible for a Federal savings 

association. 

(2) Exception for service corpo- 

rations 

Paragraph (1) does not prolfibit 

a savings association from acquiring or 

retaining shares of one or more service 

corporations if-- 

(A) the Corporation has deter- 

mined that no significant risk to the De- 

posit Insurance Fund is posed by-- 

(i) the amoum that the associa- 

tion proposes to acquire or retain; or 

(ii) the activities in which the 
service corporation engages; and 

(13) the savings association is 

and conrinues to be in compliance with 

the fully phased-in capital standards 

prescribed trader section 1464(t) of this 

title .... 

§1831f. Brokered deposits 

(a) In general 
An insured depository institution 

that is not well capitalized may not accept 
funds obtained, directly or indirectly, by 
or through a~ deposit broker for deposit 
into 1 or more deposit accounts. 

(b) Renewals and relievers 
treated as acceptance of funds 

AW renewal of an account in 
any troubled institution and a~ rollover 
of aw amount on deposit in aw such 
account shall be treated as an acceptance 
of funds by such troubled institution for 
purposes of subsection (a) of this section. 

(c) Waiver authority 
The Corporation may, on a 

case-by-case basis and upon application 
by an insured depository insriturionwhich 
is adequately capitalized (but not well 
capitalized), waive the applicability of 
subsection (a) of this section upon a find- 
ing that the acceptance of such deposits 
does not constitute an unsafe or unsound 
practice with respect to such institution .... 

(g) Definitions relating to de- 
posit broker 

(1) Deposit broker 
The term "deposit broker" 

means-- 
(A) any person engaged in the 

business of placing deposits, or facilitat- 
ing the placement of deposits, of third 
parties with insured depository" institu- 
tions or the business of placing deposits 
with insured depository institutions for 
the purpose of selling interests in those 
deposits to third parties; and 

03) an agem or trustee who 
establishes a deposit account to facilitate 
a business arrangement with an insured 
depository institution to use the proceeds 
of the account to fund a prearranged loan. 

(2) Exclusions 
The term "deposit broker" does 

not include-- 
(A) an insured depository" insti- 

tution, with respect to funds placed with 
that depository institution; 

03) an employee of an insured 
depository" institution, with respect to 
funds placed with the e~nploying deposi- 
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tory institution; 
(C) a trust department of an 

insured depository institution, if the trust 
in question has not been established for 
the primary purpose of placing funds with 
insured depository institurions; 

(D) the trustee of a pension or 
other employee benefit plan, with respect 
to funds of the plan; 

(E) a person acring as a plan 
administrator or an investment adviser in 
connection with a pension plan or other 
employee benefit plan provided that that 
person is performing managerial func- 
tions with respect to the plan; 

(F) the trustee of a testamentary 
account; 

(G) the trustee of an irrevocable 
trust (other than one described in para- 
graph (1)(B)), as long as the trust in ques- 
tion has not been established for the pri- 
mary purpose of placing funds with in- 
sured depository institutions; 

(H) a trustee or custodian of a 
pension or profitslraring plan qualified 
under section 401(d) or 403(a) of Title 
26; or 

(I) an agem or nominee whose 
primary purpose is not the placement of 
:funds with depository institutions. 

(3) Inclusion of depository, insfi- 
turions engaging in certain activities 

Notwithstanding paragraph (2), 
the term "deposit broker" includes any 
insured depository institution that is not 
well capitalized (as defined in section 
183 lo of this title), and any employee of 
such institution, which engages, directly 
or indirectly, in the solicitation of depos- 
its by offering rates of interest which are 
significantly higher than the prevailing 
rates of interest on deposits offered by 
other insured depository institutions in 
such depository institution’s normal mar- 
ket area .... 

(h) Deposit solicitation restricted 
An insured depository" institution 

that is undercapitalized, as defined in 
section 183 lo of this rifle, shall not solicit 

deposits by offering rates of interest that 
are significantly higher than the prevail- 
ing rates of interest on insured deposits-- 

(1) in such institution’s normal 
market areas; or 

(2) in the market area in which 
such deposits would otherwise be ac- 
cepted. 

§1831i. Agency disapproval of direc- 
tors and senior executive offi- 
cers of insured depository 
institutions or depository insti- 
tution holding companies 

(a) Prior notice required 
An insured depository institution 

or depositor), institution holding company 
shall notify the appropriate Federal bank- 
ing agency of the proposed addition of 

aw individual to the board of directors or 
the employment of aw individual as a 
senior executive officer of such institu- 
tion or holding compaw at least 30 days 
(or such other period, as determined by 
the appropriate Federal banking agency) 
before such addition or employment 
becomes effecrive, if-- 

(1) the insured depository insri- 
turion or depository insriturion holding 
company is not in compliance with the 
mininunn capital requirement applicable 
to such institution or is otherwise in a 
troubled condition, as deternfinedby such 
agency on the basis of such institution’s 
or holding company’s most recent report 
of condition or report of examinarion or 
inspection; or 

(2) the agency detemfines, in 
connection with the review by the agency 
of the plan required under section 183 lo 
of tiffs tire or otherwise, "that such prior 
notice is appropriate. 

(3) [Redesignated (1)1 
(b) Disapproval by agency 
An insured depository institution 

or depository institution holding compaw 
may not add a~\y individual to the board 
of directors or employ a~\y individual as a 
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senior executive officer if the appropriate 
Federal banldng agency issues a notice of 
disapproval of such addition or elnploy- 
ment before the end of the notice period, 
not to exceed 90 days, beginning on the 
date the agency receives notice of the 
proposed action pursuant to subsection 
(a) of this section. 

(c) Exception in extraordinary 
circumstances 

(1) In general 
Each appropriate Federal bank- 

ing agency may prescribe by regulation 
conditions under which the prior notice 
requiremem of subsection (a) of this 
section may be waived in the event of 
extraordinary circumstances. 

(2) No effect on disapproval 
authority of agency 

Such waivers shall not affect tile 
authority of each agency to issue notices 
of disapproval of such additions or em- 
ployment of such individuals within 30 
days after each such waiver .... 

(e) Standard for disapproval 
The appropriate Federal banking 

agency shall issue a notice of disapproval 
with respect to a notice submitted pursu- 
ant to subsection (a) of this section if the 
competence, experience, character, or 
integrity of the individual with respect to 
whom such notice is submitted indicates 
that it would not be in’the best interests of 
the depositors of the depository" institu- 
tion or in the best interests of the public 
to permit the individtLal to be employed 
by, or associated with, the depository 
institution or depository institution hold- 
ing co~npaw .... 

§18310. Prompt corrective action 

(a) Resolving problems to pro- 
tect Deposit Insurance Fund 

(1) Purpose 
The purpose of this section is to 

resolve the problems of insured deposi- 
tory institutions at the least possible 
long-term loss to the Deposit Insurance 

Fund. 
(2) Prompt corrective action 

required 
Each appropriate Federal bank- 

ing agency and the Corporation (acting in 
tile Corporation’s capacity as the insurer 
of depository institutions under tiffs chap- 
ter) shall caw out the purpose of this 
section by taking prompt corrective ac- 
tion to resolve the problems of insured 
depository institutions .... 

§1831r-1. Notice of branch clo- 
sure 

(a) Notice to appropriate Federal 
banking agency 

(1) In general 
Aninsured depository institution 

which proposes to close any branch shall 
submit a notice of the proposed closing to 
the appropriate Federal banking agency 
not later than the first day of the 90-day 
period ending on the date proposed :for 
tile closing .... 

(b) Notice to customers 
(1) In general 
An insured depository" institution 

Milch proposes to close a branch shall 
provide notice of the proposed closing to 
its customers .... 

(c) Adoption of policies 
Each insured depository institu- 

tion shall adopt policies for closings of 
branches of the institution. 

(d) Branch closures in interstate 
banking or branching operations 

(1) Notice requirements 
In the case of an interstate bank 

which proposes to close any branch in a 
low- or moderate-income area, the notice 
required under subsection (b)(2) of this 
section shall contain the mailing address 
of the appropriate Federal banking agen- 
cy and a statement that cormnents on the 
proposed closing of such branch may be 
mailed to such agency. 

(2) Action required by appropri- 
ate Federal banking agency 
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If, in the case of a branch re- 
ferred to in paragraph (1)-- 

(A) a person from the area in 
which such branch is located-- 

(i) submits a written request 
relating to the closing of such branch to 
the appropriate Federal banking agency; 
and 

(ii) includes a statement of spe- 
cific reasons for the request, including a 
discussion of the adverse effect of such 
closing on the availability of banking 
services in the area affected by the clos- 
ing of the branch; and 

03) the agency concludes that 
the request is not frivolous, 

the agency shall consult with 
community leaders in "the affected area 
and convene a meeting of representarives 
of the agency and other interested deposi- 
tory insrilution regulatory, agencies with 
community leaders in the affected area 
and such other individuals, organizations, 
and depository" institutions (as defined in 
section 461(b)(1)(A) of this title) as the 
agency may determine, in the discretion 
of the agency, to be appropriate, to ex- 
plore the feasibility of obtaining adequate 
alternative facilities and services for the 
affected area, including the establishment 
of a new branch by anolher depository. 
institution, the charlering of a new depos- 
itory, institution, or the establishinent of a 
conmmnity development credit union, 
following the closing of the branch. 

(3) No effect on closing 
No action by the appropriate 

Federal banking agency under paragraph 
(2) shall affect the authority of an inter- 
state bank to close a branch (including the 
tfining of such closing) if the require- 
ments of subsections (a) and (b) of this 
section have been met by such bank with 
respect to the branch being closed .... 

(e) Scope of application 
This section shall not apply with 

respect to -- 
(1) an automated teller machine; 
(2) the relocation of a branch or 

consolidation of one or more branches 
into another branch, if the relocation or 
consolidation -- 

(A) occurs wittfin the immediate 
neighborhood; and 

(B) does not substantially affect 
the nature of the business or customers 
served; or 

(3) a branch that is closed in 
cormection with -- 

(A) an emergency acquisition 
under -- 

(i) section 1821(n) of this title; 
or 

(ii) subsection (f) or (k) of sec- 
tion 1823 of this rifle; or 

03) any assistance provided by 
the Corporation under section 1823(c) of 
this tifle. 

§1831u. Interstate bank mergers 

(a) Approval of interstate merger 
transactions authorized 

(1) In general 
Beginning on June 1, 1997, the 

responsible agency may approve a merger 
transaction under section 1828(c) of this 
title between insured banks with different 
home States, without regard to whether 
such transaction is prohibited under the 
law of aw State. 

(2) State election to prohibit 
interstate merger transactions 

(A) In general 
Notwithstanding paragraph (1), 

a merger transaction may not be approved 
pursuant to paragraph (1) if the transac- 
tion involves a bank the home State of 
which has enacted a law after September 
29, 1994, and before June 1, 1997, that-- 

(i) applies equally to all 
out-of-State banks; and 

(ii) expressly prohibits merger 
transactions involving out-of-State banks. 

03) No effect on prior approvals 
of merger transactions 

A law enacted by a Stale pursu- 
ant to subparagraph (A) shall have no 
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effect on merger transactions that were 
approved before the effective date of such 
law. 

(3) State election to permit early 
interstate merger transactions 

(A) In general 
A merger transaction may be 

approved pursuant to paragraph (1) be- 
:fore June 1, 1997, if the home State of 
each bank involved in the transaction has 
in effect, as of the date of the approval of 
such transaction, a law that-- 

(i) applies equally to all 
out-of-State banks; and 

(ii) expressly permits interstate 
merger transactions with all out-of-State 
banks. 

(B) Certain conditions allowed 
A host State may impose condi- 

tions on a branch within such State of a 
bank resulting from an interstate merger 
transaction if-- 

(i) the conditions do not have the 
effect of discriminating against 
out-of-State banks, out-of-State bank 
holding companies, or aw subsidialy." of 
such bank or company (other than on the 
basis of a nationwide reciprocal treatment 
require~nent); 

(ii) the imposition of the condi- 
tions is not preempted by Federal law; 
and 

(iii) the conditions do not apply 
or require peffornmnce after May 31, 
1997. 

(4) Interstate merger transactions 
involving acquisitions of branches 

(A) In general 
An interstate merger transaction 

may involve the acquisition of a branch 
of an insured bank without the acquisition 
of the bank only if the law of the State in 
which the branch is located permits 
out-of-State banks to acquire a branch of 
a bank in such State without acquiring the 
bank. 

(B) Treatment of branch for 
purposes of this section 

In the case of an interstate mer- 

ger transaction which involves the acqui- 
sition of a branch of an insured bank 
without the acquisition of the bank, the 
branch shall be treated, for purposes of 
this section, as an insured bank the home 
State of which is the State in which the 
branch is located. 

(5) Preservation of State age 
laws 

(A) In general 
The responsible agency may not 

approve an application pursuant to para- 
graph (1) that would have the effect of 
permitting an out-of-State bank or out-of- 
State bank holding compaw to acquire a 
bank in a host State that has not been in 
existence for the minimum period of time, 
if any, specified in the statutory law of 
the host State. 

(B) Special rule for State age 
laws specifying a period of more than 5 
years 

Notwithstanding subparagraph 
(A), the responsible agency may approve 
a merger transaction pursuant to para- 
graph (1) involving the acquisition of a 
bank that has been in existence at least 5 
years without regard to aw longer mini- 
nmm period of time specified in a statu- 

toU law of the host State. 
(6) Shell banks 
For purposes of this subsection, 

a bank that has been chartered solely for 
the purpose of, and does not open for 
business prior to, acquiring control of, or 
acquiring all or substantially all of the 
assets of, an existing bank or branch shall 
be deemed to have been in existence for 
the same period of time as the bank or 
branch to be acquired. 

(b) Provisions relating to appli- 
cation and approval process 

(1) Compliance with State filing 
requirements 

(A) In general 
Any bank which file s an applica- 

tion for an interstate merger transaction 
shall-- 

(i) comply with the filing re- 
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quirements of any host State of the bank 
which will result from such transaction to 
the extent that the requirement-- 

(I) does not have the effect of 
discriminating against out-of-State banks 
or out-of-State bank holding co~npanies 
or subsidiaries of such banks or bank 
holding companies; and 

(II) is similar in effect to any 
requirement imposed by the host State on 
a nonbanking corporation incorporated in 
another State that engages in business in 
the host State; and 

(ii) submit a copy of the applica- 
tion to the State bank super~Tisor of the 
host State. 

03) Penalty for failure to comply 
The responsible agency may not 

approve an application for an interstate 
merger transaction if the applicant materi- 
ally rails to comply with subparagraph 
(A). 

(2) Concentration limits 
(A) Nationwide concentration 

lilnits 
The responsible agency may not 

approve an application for an interstate 
merger transaction if the resulting bank 
(including all insured depositol3.r institu- 
tions which are affiliates of the resulting 
bank), upon consummation of the transac- 
tion, would control more than 10 percent 
of the total amount of deposits of insured 
depositoly institutions in the United 
States. 

03) Statewide concentration 
limits other than with respect to initial 
entries 

The responsible agency may not 
approve an application for an interstate 
merger transaction if-- 

(i) any bank involved in the 
transaction (including all insured deposi- 
tory institutions which are affiliates of 
any such bank) has a branch in any State 
in which any other bank involved in the 
transaction has a branch; and 

(ii) the resulting bank (including 
all insured depositol?." institutions which 

would be affiliates of the resulting bank), 
upon consurmnation of the transaction, 
would control 30 percent or more of the 
total amount of deposits of insured depos- 
itory institutions in any such State. 

(C) Effectiveness of State de- 
posit caps 

No provision of this subsection 
shall be construed as affecting the author- 
ity of any State to limit, by statute, regu- 
lation, or order, the percentage of the total 
amount of deposits of insured depositol?: 
institutions in the State which nkay be 
held or controlled by any bank or bank 
holding company (including all insured 
depository, institutions wtfich arc affiliates 
of the bank or bank holding company) to 
the extent "the application of such limita- 
tion does not discriminate against 
out-of-State banks, out-of-State bank 
holding companies, or subsidiaries of 
such banks or holding companies. 

(D) Exceptions to subparagraph 

03) 
The responsible agency may 

approve an application for an interstate 
merger transaction pursuant to subsection 
(a) without regard to the applicability of 
subparagraph (B) with respect to any 
State if-- 

(i) there is a limitation described 
in subparagraph (C) in a State statute, 
regulation, or order which has the effect 
of permitting a bank or bank holding 
company (including all insured depos- 
itory institutions which are affiliates of 
the bank or bank holding company) to 
control a greater percemage of total de- 
posits of all insured depositol3, institu- 
tions in the State than the percentage 
permitted under subparagraph 03); or 

(ii) the transaction is approved 
by the appropriate State bank supervisor 
of such State and the standard on which 
such approval is based does not have the 
effect of discriminating against 
out-of-State banks, out-of-State bank 
holding companies, or subsidiaries of 
such banks or holding companies. 
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(E) Exception for certain banks 
This paragraph shall not apply 

with respect to aw interstate merger 
transaction involving only affiliated 
banks. 

(3) Community reinvestment 
compliance 

In deternfining whether to ap- 
prove an application for an interstate 
merger transaction in which the resulting 
bank would have a branch or bank af- 
filiate immediately following the trans- 
action in any State in which the bank 
submitting the application (as the acquir- 
ing bank) had no branch or bank affiliate 
inunediately before the transaction, the 
responsible agency shall-- 

(A) comply with the responsibil- 
ities of the agency regarding such appli- 
cation under section 2903 of this title; 

(B) take into account the most 
recent written evaluation under section 
2903 of tlfis title of any bank which 
would be an affiliate of the resulting 
bank; and 

(C) take into account the record 
of co~npliance of any applicant bank with 
applicable State conwnunlty reinvestment 
laws. 

(4) Adequacy of capital and 
management skills 

The responsible agency may 
approve an application for an interstate 
merger transaction pursuant to sub section 
(a) of this section only if-- 

(A) each bank involved in the 
transaction is adequately capitalized as of 
the date the application is filed; and 

(B) the responsible agency de- 
termines that the resulting bank will con- 
tiptoe to be adequately capitalized and 
adequately managed upon the consum- 
mation of the transaction. 

(5) Surrender of charter after 
merger transaction 

The charters of all banks in- 
volved in an interstate merger transaction, 
other than the charter of the resulting 
bank, shall be surrendered, upon request, 

to the Federal banking agency or State 
bank supervisor which issued the charter. 

(c) Applicability of certain laws 
to interstate banking operations 

(1) State taxation authority not 
affected 

(A) In general 
No provision of this section shall 

be construed as affecting the authority of 
any State or political subdivision of any 
State to adopt, apply, or administer any 
tax or ~nethod of taxation to any bank, 
bank holding company, or foreign bank, 
or any affiliate of any bank, bank holding 
co~npany, or foreign bank, to the extent 
such tax or tax method is otherwise per- 
missible by or under the Constitution of 
the United States or other Federal law. 

(B) Imposition of shares tax by 
host States 

In the case of a branch of an 
out-of-State bank which results from an 
interstate merger transaction, a propor- 
tionate amount of the value of the shares 
of the out-of-State bank may be subject to 
any bank shares tax levied or imposed by 
the host State, or any political subdivision 
of such host: State that imposes such tax 
based upon a method adopted by tim host 
State, which may include allocation and 
apportiomnent. 

(2) Applicability of antitrust 
laws 

No provision of this section shall 
be construed as affecting-- 

(A) the applicability of the anti- 
trust laws; or 

(B) tim applicability, if any, of 
any State law which is similar to the 
antitrust laws. 

(3) Reservation of certain rights 
to States 

No provision of this section shall 
be construed as limiting in any way the 
right of a State to-- 

(A) determine the authority of 
State banks chartered by that State to 
establish and maintain branches; or 

(B) supervise, regulate, and 
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examine State banks chartered by that 
State. 

(4) State-imposed notice require- 
ments 

A host State may impose aw 
notification or reporting requirement on a 
branch of an out-of-State bank if the 
requirement-- 

(A) does not discriminatc against 
out-of-State ba~ks or bank holding corn- 
panes; and 

(B) is not preempted by any 
Federal law regarding the same subject. 

(d) Operations of the resulting 
bank 

(1) Continued operations 
A resulting bank may, subject to 

the approval of the appropriate Federal 
banking agency, retain and operate, as a 
main office or a branch, any office that 
any ba~kk involved in an intcrstatc merger 
transaction was operating as a main office 
or a branch immediately before the mer- 
ger transaction. 

(2) Additional branches 
Following the consunwnation of 

any interstate merger transaction, the 
resulting bank may establish, acquire, or 
operate additional branches at any loca- 
tion where any bank involved in the 
transaction could ha~e established, ac- 
quired, or operated a branch under appli- 
cable Federal or State law if such bank 
had not been a party to the merger trans- 
action. 

(3) Certain conditions and com- 
mitments continued 

if, as a condition for the acquisi- 
tion of a bank by an out-of-State bank 
holding company before September 29, 
1994-- 

(A) the home State of "the ac- 
quired bank imposed conditions on such 
acquisition by such out-of-State bank 
holding company; or 

(B) the bank holding company 
made commitments to such State in con- 
nection with the acquisition, 
the State may enforce such conditions 

and commit~nents with respect to such 
bank holding company or any affiliated 
successor cmnpany which controls abank 
or branch in such State as a result of an 
interstate merger transaction to the same 
extent as the State could enforce such 
conditions or commitments against the 
bank holding company before the con- 
sununation of the merger transaction. 

(e) Exception for banks in de- 
fault or in danger of default 

If an application under subsec- 
tion (a)(1) of this section for approval of 
a merger transaction which involves 1 or 
more banks in default or in danger of 
default or with respect to which thc Cor- 
poration provides assistance under sec- 
tion 1823(c) of this title, the responsible 
agency may approve such application 
without regard to subsection (b) of tlfis 
section, or paragraph (2), (4), or (5) of 
subsection (a) of this section. 

(f) Applicable rate and other 
charge limitations 

(1) In general 
In the case of any State that has 

a constitutional provision that sets a max- 
imum lawful ammal percentage rate of 
interest on any contract at: not more than 
5 percent above the discount rate :for 
90-day conunercial paper in effect at the 
Federal rescale bank for the Federal 
rescale district in which such State is 
located, except as provided in paragraph 
(2), upon the establishinent in such State 
of a branch of any out-of-State insured 
deposito~ institution in such State under 
this section, "the maximum interest rate or 
amount of interest, discount points, fi- 
nance charges, or other similar charges 
that may be charged, taken, received, or 
reserved (or in the case of a governmental 
enti~ located in such State, paid) from 
time to time in any loan or discount made 
or upon any note, bill of exchange, fi- 
nancing transaction, or other evidence of 
debt by-- 

(A) any insured depositol?." insti- 
tution whose home State is such State 
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shall be equal to not more than the greater 
of-- 

(i) the maximum imerest rate or 
amount of interest, discount points, fi- 
nance charges, or other similar charges 
that may be charged, taken, received, or 
reserved in a similar transaction under the 
constitution or any statute or other law of 
the home State of the out-of-State insured 
depositou institution establishing aw 
such branch, without reference to this 
section, as such maximum interest rate or 
amount of interest may change from time 
to time; or 

(ii) the ma~num rote or amount 
of interest, discount points, finance 
charges, or other similar charges that may 
be charged, taken, received, or reserved 
in a similar transaction by a State insured 
depository institution chartered under the 
laws of such State or a national bank or 
Federal savings association whose main 
office is located in such State without 
reference to this section; and 

(B) any governmental entity 
located in such State or any person that is 
not a depositour institution described in 
subparagraph (A) doing business in such 
State, shall be equal to not more than the 
greater of the State’s maxinmm lawful 
annual percentage rate or 17 percent-- 

(i) to facilitate the uniform im- 
plementation of federally mandated or 
federally established programs and finan- 
cings related thereto, including-- 

(I) uniform accessibility of stu- 
dent loans, including the issuance of 
qualified student loan bonds as set forth 
in section 144(b) of Title 26; 

(II) the uniform accessibility of 
mortgage loans, including the issuance of 
qualified mortgage bonds and qualified 
veterans’ mortgage bonds as set forth in 
section 143 of such title; 

(III) the uniform accessibility of 
safe and affordable housing programs 
administered or subject to review by the 
Department of Housing and Urban Devel- 
opment, including-- 

(aa) the issuance of exempt 
facility bonds for qualified residemial 
rental propeW as set forth in section 
142(d) of such title; and 

(bb) the issuance of low income 
housing tax credits as set forth in section 
42 of such title; and 

(cc) Repealed. Pub.L. 111-83, 
Title V, § 563(a)(2)(C)(i)(III), Oct. 28, 
2009, 123 Stat. 2183 

(IV) the uniform accessibility of 
bonds and obligations issued under the 
American Recove~3~ and Reinvestment 
Act of 2009; 

(ii) to facilitate interstate com- 
merce through the issuance of bonds and 
obligations trader any provision of State 
law, including bonds and obligations for 
the purpose of economic development, 
education, and improvements to infra- 
structure; and 

(iii) to facilitate interstate com- 
merce generally, including consumer 
loans, in the case of any person or gov- 
ernmental entity (other than a depositoor 
institution subject to subparagraph (A) 
and paragraph (2)). 

(2) Rule of construction 
(A) In general 
No provision of this subsection 

shall be construed as superseding or 
affecting-- 

(i) the authority of any insured 
deposito~ institution to take, receive, 
reserve, and charge interest on any loan 
made in any State other than the State 
referred to in paragraph (1); or 

(ii) the applicability of section 
1735f-Ta of tiffs title, section 85 of tiffs 
title, or 1831d of this title. 

(B) Applicability 
This subsection shall be con- 

strued to apply to any loan or discount 
made, or note, bill of exchange, financing 
transaction, or other evidence of debt, 
originated by an insured depositm~ insti- 
tution, a govermnental entity located in 
such State, or a person that is not a depos- 
itory institution described in subpara- 
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graph (A) doing business in such State. 
(g) Definitions 
For purposes of this section, the 

following definitions shall apply:... 
(2) Amitmst laws 
The term "antitrust laws"-- 
(A) has the same meaning as in 

subsection (a) of section 12 of Title 15; 
and 

(B) includes section 45 of Title 
15 to the extent such section 45 relates to 
mffair methods of competition. 

(3) Branch 
The term "branch" means any 

domestic branch. 
(4) Home State 
The term "home State"-- 
(A) means-- 
(i) with respect to a national 

bank, the State in which the main office 
of the bank is located; and 

(ii) with respect to a State ba~k, 
the State by which the ba~k is chartered; 
and 

(B) with respect to a bank hold- 
ing company, has the same meaning as in 
section 1841(o)(4) of this title. 

(5) Host State 
The term "host State" means, 

with respect to a bank, a State, other than 
the home State of the bank, in which the 
bank maintains, or seeks to establish and 
maintain, a branch. 

(6) Imerstate merger transaction 
The term "interstate merger 

transaction" means any merger transac- 
tion approved pursuant to subsection 
(a)(1) of this section. 

(7) Merger transaction 
The term "merger transaction" 

has the meaning determined trader section 
1828(c)(3) of this title. 

(8) Out-of-State bank 
The term "out-of-State bank" 

means, with respect to any State, a bank 
whose home State is another State. 

(9) Out-of-State bank holding 
company 

The term "out-of-State bank 

holding cmnpany" means, with respect to 
any State, abank holding cmnpany whose 
home State is another State. 

(10) Responsible agency 
The term "responsible agency" 

means the agency determined in accor- 
dance with section 1828(c)(2) of this title 
with respect to a merger transaction. 

(11) Resulting bank 
The term "resulting bank" means 

a bank that has resulted from an interstate 
merger transaction under this section. 

§1831v. Authority of State insurance 
regulator and Securities and 
Exchange Commission 

(a) In General.--Notwithstanding 
any other provision of law, the provisions 
of-- 

(1) section 5(c) of the Bank 
Holding Company Act: of 1956 [12 
U.S.C. § 1844(c)1 "that limit the reports 
from, to make examinations of, or to 
impose capital requirements on holding 
companies and their functionally regu- 
lated subsidiaries or that require defer- 
ence to other regulators; 

(2) section 5(g) of the Bank 
Holding Colnpany Act of 1956 [12 
U.S.C. § 1844(g)] that limit the authority 
of the Board to require a functimmlly 
regulated subsidiary of a holding com- 
pany to provide capital or other funds or 
assets to a depositou institution subsid- 
iary of the holding company and to take 
certain actions including requiring dives- 
titure of the depository institution; and 

(3) section 10A of the Bank 
Holding Company Act of 1956 [12 
U.S.C. § 1848a] that limit whatever au- 
thorigr the Board might otherwise have to 
take direct or indirect action with respect 
to holding companies and their function- 
ally regulated subsidiaries; 
shall also lfinit whatever authorit-y that a 
Federal banking agency might otherwise 
have under any statute or regulation to 
require reports, make examinations, ira- 
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pose capital requirements, or take any 
other direct or indirect action with respect 
to any functionally regulated affiliate of a 
depository institution, subject to the same 
standards and requirements as are appli- 
cable to the Board under those provisions. 

(b) Certain Exemption Autho- 
rized.--No provision of this section shall 
be construed as preventing the Corpora- 
tion, if the Corporation finds it necessary. 
to determine the condition of a depository 
institution for insurance purposes, from 
examining an affiliate of any depository 
institution, pursuant to section 10(b)(4), 
as may be necessary to disclose fully the 
relationship between the depository insti- 
tution and the affiliate, and the effect of 
such relationship on the depository insti- 
tution. 

(c) Definitions.--For purposes of 
this section, the following definitions 
shall apply: 

(1) Ftmctionally Regulated Sub - 
sidiary.--The term ’functionally regulated 
subsidiary’ has the meaning given the 

term in section 5(c)(5) of the Bank Hold- 
ing Company Act of 1956. 

(2) Functionally Regulated Af- 
filiate.--The term ’functionally regulated 
affiliate’ means, with respect to any de- 
pository institution, aw affiliate of such 
depository institution that is-- 

(A) not a depository institution 
holding company; and 

(B) a company described in any 
clause of section 5(c)(5)(B) of the Bank 
Holding Company Act of 1956. 

§1831w. Safety and soundness 
firewalls applicable 
to financial subsid- 
iaries of banks 

(a) In General.--An insured State 
bank may control or hold an interest in a 
subsidiary that engages in activities as 
principal that would only be permissible 
for a national bank to conduct through a 
financial subsidiary" if-- 
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(1) the State bank and each 
insured depository institution affiliate of 
the State bank are well capitalized (after 
the capital deduction required by pare- 
graph (2)); 

(2) the State bank complies with 
the capital deduction and financial stale- 
ment disclosure requirements in section 
5136A(c) of the Revised Statutes of the 
United States [12 U.S.C. 8 24a(c)]; 

(3) the State bank complies with 
the financial and operational safeguards 
required by section 5136A(d) of the Re- 
vised Statutes of the United States [12 
U.S.C. 8 24a(d)]; and 

(4) the State bank complies with 
the amendments to sections 23A and 23B 
of the Federal Reserve Act [12 U.S.C. 88 
371c, 371c-1] made by section 121(b) of 
the Gran~n-Leach-Bliley Act. 

(b) Preserv’ation of Existing 
Subsidiaries.--Notwithstanding subsec- 
tion (a), an insured State bank may retain 
control of a subsidiary, or retain an inter- 
est in a subsidiary, that the State bank 
lawfully controlled or acquired before the 
date of the enactment of the 
Gmmm-Leach-Bliley Act, and conduct 
through such subsidiary any activities 
lawfully conducted in such subsidiary as 
of such date. 

(c) Definitions.--For purposes of 
this section, the following definitions 
shall apply: 

(1) Subsidiary.--The term ’sub- 
sidiary’ means any company that is a 
subsidiary (as defined in section 3(w)(4) 
[12 U.S.C. 8 1813(w)(4)]) of 1 or more 
insured banks. 

(2) Financial Subsidiary.--The 
term ’financial subsidiary’ has the mean- 
ing given the term in section 5136A(g) of 
the Revised Statutes of the United States 
[12 U.S.C. 8 24a(g)]. 

(d) Preservation of Authority.-- 
(1) Federal Deposit Insurance 

Act.--No provision of this section shall be 
construed as superseding the authority." of 
the Federal Deposit Insurance Corpora- 
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tion to review subsidiary activities under 
section 24. 

(2) Federal Reserve Act.--No 
provision of this section shall be con- 
strued as affecting the applicability of the 
20th undesignated paragraph of section 9 
of the Federal Reserve Act. 

§1831x. Insurance customer protec- 
tions 

(a) Regulations Required.-- 
(1) In General.--The Federal 

banking agencies shall prescribe and 
publish in final form, before the end of 
the 1-year period beginning on the date of 
the enactment of the 
Gramm-Leach-Bliley Act, customer pro- 
tection regulations (which the agencies 
jointly determine to be appropriate) that-- 

(A) apply to retail sales prac- 
tices, solicitations, advertising, or offers 
of a~\,~" insurance product by aw deposi- 
tory institution or aw person that is en- 
gaged in such activities at an office of the 
institution or on behalf of the institution; 
and 

03) are consistent with the re- 
quirements of tiffs Act and provide such 
additional protections for customers to 
whom such sales, solicitations, advertis- 
ing, or offers are directed. 

(2) Applicability to Subsidiar- 
ies.--The regulations prescribed pnrsuant 
to paragraph (1) shall extend such protec- 
tions to any snbsidiary of a depository 
institution, as deemed appropriate by the 
regulators referred to in paragraph (3), 
where such extension is determined to be 
necessary to ensure "the constuner protec- 
tions provided by this section. 

(3) Consultation and Joint Regu- 
lations.--The Federal banldng agencies 
shall consult with each other and pre- 
scribe joint regulations pursuant to para- 
graph (1), after consultation with the 
State insurance regulators, as appropriate. 

(b) Sales Practices.--The regula- 
tions prescribed pursuant to subsection 

(a) shall include anti~’ing and anticoer- 
cion rules applicable to the sale of insur- 
ance products that prohibit a depository 
institution from engaging in any practice 
that would lead a customer to believe an 
extension of credit, in violation of section 
106(b) of the Bank Holding Company 
Act Amendinents of 1970, is conditional 
upon-- 

(1) the purclrase of an insurance 
product from the institution or any of its 
affiliates; or 

(2) an agreement by the con- 
sumer not to obtain, or a prohibition on 
the consumer frown obtaining, an insur- 
ance product from an unaffiliated entity. 

(c) Disclosures and Advertis- 
ing.--The regulations prescribed pursuant 
to subsection (a) shall include the follow- 
ing provisions relating to disclosures and 
advertising in connection with the initial 
purchase of an insurance product: 

(1) Disclo sures.-- 
(A) In General.--Require~nents 

that the following disclosures be made 
orally and in writing before the comple- 
tion of the initial sale and, in the case of 
clause (iii), at: the time of application :for 
an extension of credit: 

(i) Uninsured Status.--As appro- 
priate, the product is not insured by the 
Federal Deposit Insurance Corporation, 
the United States Government, or the 
depository institution. 

(ii) Investment Risk.--In the case 
of a variable annuity or other insurance 
product which involves an investment 
risk, that there is an investment risk asso- 
ciated with the product, including possi- 
ble loss of value. 

(iii) Coercion.--The approval of 
an extension of credit may not be con- 
ditioned on-- 

(I) the purchase of an insurance 
product from the institution in which the 
application for credit is pending or of any 
affiliate of the institution; or 

(II) an agreement by the con- 
stoner not to obtain, or a prohibition on 
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the consumer from obtaining, an insur- 
ance product from an unaffiliated entity. 

03) Making Disclosure Readily 
Understandable.--Regulations prescribed 
under subparagraph (A) shall encourage 
the use of disclosure that is conspicuous, 
simple, direct, and readily tmderstand- 
able, such as the lbllowing: 

(i) "Not FDIC-Insured". 
(ii) "Not Guaranteed by the 

Bank". 
(iii) "May Go Down in Value". 
(iv) "Not Insured by Any Gov- 

enunent Agency". 
(C) Limitation.--Nothing in this 

paragraph requires the inclusion of the 
foregoing disclosures in advertise~nents 
of a general nature describing or listing 
the services or products offered by an 
institution. 

(D) Meaningful Disclos- 
ures.--Disclosures shall notbe considered 
to be meaningfully provided under this 
paragraph if the institution or its repre- 
sentative states that disclosures required 
by this subsection were available to the 
customer in printed material available for 
distribution, where such printed material 
is not provided and such i~fformation is 
not orally disclosed to "the customer. 

(E) Adjustments for Alternative 
Methods of Purchase.--In prescribing the 
requirements under subparagraphs (A) 
and (F), necessary adjustments shall be 
made for purchase in person, by tele- 
phone, or by electrouic media to provide 
for the most appropriate and complete 
form of disclosure and acknowledgments. 

(F) Consumer Acl~owledg- 
ment.--A requirement that a depository 
institution shall require any person selling 
an insurance product at any office of, or 
on behalf of, the institution to obtain, at 
the time a consumer receives the disclo- 
sures required under this paragraph or at 
the time of the initial purchase by the 
consumer of such product, an acknowl- 
edgment by such constuner of the receipt 
of the disclosure required under this 

subsection with respect to such product. 
(2) Prohibition on Misrepresen- 

tations.--A prohibition on any practice, or 
any advertising, at any office of, or on 
behalf ol: the depository institution, or 
any subsidiary, as appropriate, that could 
mislead any person or otherwise cause a 
reasonable person to reach an erroneous 
belief with respect to-- 

(A) the uninsured nature of any 
insurance product sold, or offered for 
sale, by the institution or any subsidiary 
of the institution; 

(B) in the case of a variable 
annuity" or insurance product that involves 
an investment risk, the investment risk 
associated with any such product; or 

(C) in the case of an institution 
or subsidiary at which insurance products 
are sold or offered for sale, the fact that-- 

(i) the approval of an extension 
of credit to a customer by the institution 
or subsidiary 1nay not be conditioned on 
the purchase of an insurance product by 
such custo~ner from the institution or 
subsidiary; and 

(ii) the customer is free to pur- 
chase the insurance product from another 
source. 

(d) Separation of Banking and 
Nonbanking Activities.-- 

(1) Regulations Required.--The 
regulations prescribed pursnant to subsec- 
tion (a) shall include such provisions as 
the Federal banking agencies consider 
appropriate to ensure that the routine 
acceptance of deposits is kept, to the 
extent practicable, physically segregated 
:from insurance product activity. 

(2) Requirements.--Regulations 
prescribed pursnant to paragraph (1) shall 
include the following requirements: 

(A) Separate Setting.--A clear 
delineation of the setting in which, and 
the circumstances under which, transac- 
tions involving insurance products should 
be conducted in a location p~rsically 
segregated from an area where retail 
deposits are routinely accepted. 
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03) Referrals.--Standards that 
permit any person accepting deposits 
from the public in an area where such 
transactions are routinely conducted in a 
deposito~ institution to refer a customer 
who seeks to purchase aw insurance 
product 1o a qualified person who sells 
such product, only if the person making 
the referral receives no more than a 
one-time nominal Ice of a fixed dollar 
amount for each referral that does not 
depend on whether the referral results in 
a transaction. 

(C) Qualification and Licensing 
Requirements.--Standards prohibiting any 
depository institution from permitting any 
person to sell or offer for sale any insur- 
ance product in any part of any office of 
the institution, or on behalf of the institu- 
tion, unless such person is appropriately 
qualified and licensed .... 

(g) Effect on Other Authori~7.-- 
(1) In General.--No provision of 

this section shall be construed as grant- 
ing, limiting, or otherwise affecting-- 

(A) any authority of the Securi- 
ties and Exchange Commissiork any self- 
regulatory organization, the Municipal 
Securities Rulemaking Board, or the 
Secretary of the Treasury. under any Fed- 
eml securities law; or 

03) except as provided in para- 
graph (2), any authority of any State 
insurance commission (or any agency or 
office performing like functions), or of 
any State securities commission (or any 
agency or office performing like func- 
tions), or other State authori~ under any 
State law. 

(2) Coordination with State 
Law.-- 

(A) In General.--Except as pro- 
vided in subparagraph (B), insurance 
cuslomer protection regulations pre- 
scribed by a Federal banking agency 
under this section shall not apply to retail 
sales, solicitations, advertising, or offers 
of any insurance product by any deposi- 
to~~ institution or to any person who is 

engaged in such activities at an office of 
such institution or on behalf of the institu- 
tion, in a State where the State has in 
effect statutes, regulations, orders, or 
interpretations, that are inconsislent with 
or contrary to the regulations prescribed 
by "the Federal banking agencies. 

(B) Preemption.-- 
(i) In General.--If, with respect 

to any provision of the regulations pre- 
scribed under this section, the Board of 
Governors of the Federal Reser~Te Sys- 
tem, the Comptroller of the Currency, and 
the Board of Directors of the Corporation 
determine jointly that the protection af- 
:forded by such provision [’or customers is 
greater than the protection provided by a 
comparable provision of the statutes, 
regulations, orders, or interpretations 
referred to in subparagraph (A) of any 
State, the appropriate State regulatory 
authority shall be notified of such deter- 
ruination in writing. 

(ii) Considerations.--Before 
making a final determination under clause 
(i), the Federal agencies referred to in 
clause (i) shall give appropriate consider- 
ation 1o comments submilted by the ap- 
propriate Slate regulatory, authorities 
relating to the level of protection alt’orded 
to consumers under State law. 

(Iii) Federal Preemption and 
Ability of States to Override Federal 
Preemption.--ff the Federal agencies 
referred to in clause (i)jointly determine 
that any provision of the regulations 
prescribed under this section affords 
greater protections than a comparable 
State law, rule, regulation, order, or inter- 
pretation, those agencies shall send a 
written preemption notice to the appropri- 
ate State regulatory authority to notify the 
State that the Federal provision will pre- 
empt the State provision and will become 
applicable unless, not later than 3 years 
after the date of such notice, the State 
adopts legislation to override such pre- 
emption. 

(h) Non-Discrimination Against 
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Non-affiliated Agents.--The Federal 
banking agencies shall ensure that the 
regulations prescribed pursuant to subsec- 
tion (a) shall not have the effect of dis- 
criminating, either intentionally or unin- 
tentionally, against "1415 aw person 
engaged in insurance sales or solicitations 
that is not affiliated with a depository. 
institution. 

§1831y. CRA sunshine requirements 

(a) Public Disclosure of Agree- 
merits.--Any agreement (as defined in 
subsection (e)) entered into after the date 
of the enact~nent of the Gramm-Leach- 
Bliley Act by an insurcd depository insti- 
tution or affiliate with a nongovernmental 
entity or person made pursuant to or in 
connection with lhc Community Rein- 
vestment Act of 1977 involving funds or 
other resources of such insured deposi- 
tory institution or affiliate-- 

(1) shall be in its entirety fully 
disclosed, and the full text thereof made 
available to the appropriate Federal bank- 
ing agency with supewisory responsibil- 
ity over the insured depository institution 
and to the public by each party to the 
agreement; and 

(2) shall obligate each party to 
comply with this section. 

(b) Annual Report of Activity by 
Insured Depository Institution.--Each 
insured depository" institution or affiliate 
that is a pa~V to an agreement described 
in subsection (a) shall report to the appro- 
priate Federal banking agency with super- 
visory responsibility over the insured 
depository institution, not less frequently 
than once each year, such inlbnnation as 
the Federal banking agency may by nde 
require relating to the following actions 
taken by the paw pursuant to the agree- 
ment during the preceding 12-month 
period: 

(1) Payments, fees, or loans 
made to a~ paw to the agreement or 
received from a~ party to the agreement 
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and the terms and conditions of the same. 
(2) Aggregate data on loans, 

investments, and services provided by 
each pare. in its conununity or cormnuni- 
ties pursuant to the agreement. 

(3) Such other pertinent matters 
as determined by rcgulationby the appro- 
priate Federal banking agency with super- 
visory responsibility over the insured 
depository institution. 

(c) Annual Report of Activity by 
Nongovernmental Entities.-- 

(1) In General.--Each nongov- 
ermnental entity or person that is not an 
affiliate of an insured depository institu- 
tion and that is a paw to an agreement 
described in subsection (a) shall report to 
the appropriate Federal banking agency 
with supervisory responsibility over the 
insured depository institution that is a 
party to such agreement, not less fre- 
quently than once each year, an account- 
ing of the use of funds received pursuant 
to each such agreement during the pre- 
ceding 12-month period. 

(2) Submission to Insured De- 
pository Institution.--A nongovernmental 
entity or person referred to in paragraph 
(1) may comply with the reporting re- 
quiremcnt in such paragraph by transmit- 
ring the report to the insured depository 
institution that is a party to the agree- 
ment, and such insured depository" institu- 
tion shall promptly transmit such report to 
the appropriate Federal banking agency 
with supervisoly authority over the in- 
sured depository institution. 

(3) hfformation to Be In- 
cluded.--The accounting referred to in 
paragraph (1) shall include a detailed, 
itemized list of the uses to which such 
funds have been made, including com- 
pensation, administrative expenses, 
travel, entertainment, consulting and 
professional fees paid, and such other 
categories, as determined by regulation 
by the appropriate Federal banking agen- 
cy with supervisory responsibility over 
the insured depository institution. 
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(d) Applicability.--Subsections 
(b) and (c) shall not apply with respect to 
any agreement entered into before the end 
of the 6-month period beginning on the 
date of the enactment of the 
Granun-Leach-Bliley Act. 

(e) Definitions.-- 
(1) Agreement.--For purpo ses of 

this section, the term ’agrcement’-- 
(A) mcans-- 
(i) any written contract, written 

arrangement, or other written understand- 
ing that provides for cash payments, 
grants, or other consideration with a value 
in excess of $10,000, or for loans the 
aggregate amount of principal of which 
exceeds $50,000, annually (or the sum of 
all such agreements during a 12-month 
period with an aggregate value of cash 
payments, grants, or other consideration 
in excess of $10,000, or with an aggre- 
gate amount of loan principal in excess of 
$50,000); or 

(ii) a group of substantively 
related contracts with an aggregate value 
of cash payments, grants, or other consid- 
eration in excess of $10,000, or with an 
aggregate amount of loan principal in 
excess of $50,000, annually; 
made pursuant to, or in connection with, 
the fidfillment of the Community 
Reinvestment Act: of 1977, at least 1 
party to which is an insured depository. 
institution or affiliate thereof, whether 
organized on a profit or not-for-profit 
basis; and 

03) does not include-- 
(i) aw individual mortgage loan; 
(ii) aw specific contract or 

commitment for a loan or extension of 
credit to individuals, businesses, farnts, or 
other entities, if the funds arc loaned at 
rates not: substantially below market rates 
and if the purpose of fl~e loan or exten- 
sion of credit does not include any 
re-lending of the borrowed funds to other 
parties; or 

(iii) aw agreement entered into 
by an insured depository institution or 

affiliate with a nongovernmental entity or 
person who has not commented on, testi- 
fied about, or discussed with the institu- 
tion, or other~vise contacted the institu- 
tion, concerning the Community Rein- 
vestment Act of 1977. 

(2) Fulfillment of CRA.--For 
purposes of subparagraph (A), tile term 
’fulfilhnent’ means a list of factors that tile 
appropriate Federal banldng agency de- 
termines have a material impact on tile 
agency’s decision-- 

(A) to approve or disapprove an 
application for a deposit facility (as de- 
fined in section 803 of the Community 
Reinvestment Act of 1977); or 

03) to assign a rating to an in- 
sured depository institution under section 
807 of the Community Reinvestmcnt Act 
of 1977. 

(f) Violations.-- 
(1) Violations by Persons Other 

than Insured Depository Institutions or 
Their Affiliates.-- 

(A) Material Failure to Com- 
ply.--ff the pare.- to an agreement de- 
scribed in subsection (a) that is not an 
insured depository inslJtution or affiliate 
willfldly fails to comply with this section 
in a material way, as determined by the 
appropriate Federal banking agency, tile 
agreement shall be unenforceable after 
tile offending party has been given notice 
and a reasonable period of time to per- 
form or comply. 

03) Diversion of Funds or Re- 
sources.--If funds or resources received 
under an agreement described in subsec- 
tion (a) have been diverted contrary to the 
purposes of the agreement for personal 
financial gain, the appropriate Federal 
banking agency with supervisory respon- 
sibility over the insured depository insti- 
tution nmy impose either or both of the 
following penalties: 

(i) Disgorgement by the offend- 
ing individual of funds received under the 
agreement. 

(ii) Prohibition of the offending 
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individual from being a paw to any 

agreement described in subsection (a) for 

a period of not to exceed 10 years. 

(2) Designation of Successor 

Nongovermnental Pam..--ff an agreement 

described in subsection (a) is found to be 

unenforceable under this subsection, the 
appropriate Federal banking agency may 

assist’the insured depository instilution in 

identi(ying a successor nongovernmental 

party to assume the responsibilities of the 

agreement. 

(3) Inadvertent or De Minimis 
Reporting Errors.--An error in a report 

filed under subsection (c) that is inadver- 
tent or de minimis shall not subject the 

filing party to any penalty. 

(g) Rule of Conslruction.--No 

provision of this section shall be con- 

strued as authorizing any appropriate 

Federal banking agency to enforce the 

provisions of any agreement described in 

subsection (a). 
(h) Regulations.-- 

(1) In General.--Each appropri- 

ate Federal banking agency shall pre- 
scribe regulations, in accordance with 

paragraph (4), requiting procedures rea- 

sonably designed to ensure and monitor 

compliance with the requirements of this 

section. 

(2) Protection of Parties.--In 

cawing out paragraph (1), each appropri- 

ate Federal banking agency shall-- 
(A) ensure that the regulations 

prescribed by the agency do not impose 

an undue burden on the parties and that 

proprietary and confidential information 

is protected; and 

(B) establishprocedures to allow 

any nongovernmental entity or person 

who is a party to a large number of agree- 

ments described in subsection (a) to make 

a single or consolidated filing of a report 

under subsection (c) to an insured deposi- 

tory institution or an appropriate Federal 

banking agency. 

(3) Parties Not Subject to Re- 

porting Requirements.--The Board of 

Governors of the Federal Reserve System 
may prescribe regulations-- 

(A) to prevent evasions of sub- 
section (e)(1)(B)(iii); and 

(B) to provide further exemp- 
tions under such subsection, consistent 
with the purposes of this section. 

(4) Coordination, Consistency, 
and Comparability.--In carrying om pare- 
graph (1), each appropriate Federal bank- 
ing agency shall consult and coordinate 
with the other such agencies for the pur- 
poses of assuring, to the extent possible, 
that the regulations prescribed by each 
such agency are consistent and compara- 
ble with the regulations prescribed by the 
other such agencies .... 

§1831aa Enforcement of 
Agreements. 

(a) IN GENERAL.--Notwith- 
standing clause (i) or (ii) of section 
8(b)(6)(A) or section 38(e)(2)(E)(i), the 
appropriate Federal banking agency for a 
depository institution may enforce, under 
section 8, the terms of-- 

(1) any condition imposed in 
writing by the agency on the depository 
institntion or an institution-affiliated party 
in connection with any action on any 
application, notice, or other request con- 
ceming the depository institution; or 

(2) any written agreement en- 
tered into between the agency and the 
deposito~ institution or an institution-af- 
filiated party. 

(b) RECEIVERSHIPS AND 
CONSERVATORSHIPS.--After the 
appointment of the Corporation as the 
receiver or conservator for a depository 
institution, the Corporation may enforce 
any condition or agreement described in 
paragraph (1) or (2) of subsection (a) 
imposed on or entered into with such 
institution or institution-affiliated part?’ 
through an action brought in an appropri- 
ate United States district court. 
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§1832. Withdrawals by negotiable or 
transferable instruments for 
transfers to third parties 

(a) Authority of depository insti- 
tution; applicability 

(1) Not~vithstanding any other 
provision of law but subject to paragraph 
(2), a depository institution is authorized 
to permit the owner of a deposit or ac- 
count on which interest or dividends are 
paid to make withdrawals by negotiable 
or transferable instruments for the pur- 
pose of making transfers to third parties. 

(2) Paragraph (1) shall apply 
only with respect to deposits or accounts 
which consist solely of funds in which the 
entire beneficial interest is held by one or 
more individuals or by an organization 
which is operated primarily for religious, 
philanthropic, charitable, educational, 
political, or other similar purposes and 
which is not operated for profit, and with 
respect: to deposits of public funds by an 

officer, employee, or agent of the United 
States, any State, county, municipality, or 
political subdivision thereof, the District 
of Columbia, the Cormnonwealth of Puer- 
to Rico, American Smnoa, Guam, any 
territory or possession of the United 
States, or any political subdivision there- 

§1835a. Prohibition against deposit 
production offices 

(a) Regulations 
The appropriate Federal banking 

agencies shall prescribe uniform regula- 
tions effective June 1, 1997, which pro- 
hibit: any out-of-State bank from using 
any authority to engage in interstate 
branching pursuant to tiffs title, or any 
amendment made by tiffs title to any other 
provision of law, primarily for the pur- 
pose of deposit production. 

CHAPTER 17--BANK HOLDING COMPANIES 

§1841. Definitions 

(a)(1) Except: as provided in 
paragraph (5) of this subsection, "bank 
holding company" means any company 
which has control over any bank or over 
any company that is or becomes a bank 
holding company by virtue of this chap- 
ter. 

(2) Any company has control 
over a bank or over any company if-- 

(A) the company directly or 
indirectly" or acting through one or more 
other persons owns, controls, or has 
power to vote 25 per centum or more of 
any class of voting securities of the bank 
or company; 

03) the company controls in any 
maimer the election of a nrajority of the 
directors or trustees of the bank or com- 

pany; or 
(C) the Board determines, after 

notice and opportunity for hearing, that 
the company directly or indirectly exer- 
cises a controlling influence over the 
management or policies of the bank or 
company. 

(3) For the purposes of any 
proceeding under paragraph (2)(C) of this 
subsection, there is a presumption that 
any company which directly or indirectly 
owns, controls, or has power to vote less 
than 5 per centum of any class of voting 
securities of a given bank or company 
does not have control over that bank or 
company. 

(4) In any administrative or 
judicial proceeding under this chapter, 
other than a proceeding under paragraph 
(2)(C) of this subsection, a company may 



12 USC 1841 347 

not be held to have had control over any 
given bank or company at any given time 
unless that colnpany, at the time in ques- 
tion, directly or indirectly owned, con- 
trolled, or had power to vote 5 per centum 
or more of any class of voting securities 
of the bank or company, or had already 
been found to have control in a proceed- 
ing under paragraph (2)(C). 

(5) Not~vithstanding any other 
provision of tlfis subsection-- 

(A) No bank and no company 
ow~fing or controlling voting shares of a 
bank is abank holding company by virtue 
of its ownership or control of shares in a 
fiduciapy capacity, except as provided in 
paragraphs (2) and (3) of subsection (g) 
of this section. For the purpose of the 
preceding sentence, bank shares shall not 
be deemed to have been acquired in a 
fiduciary, capacity if the acquiring bank or 
compaw has sole discretionary authority 
to exercise voting rights with respect 
thereto; except tlrat this limitation is 
applicable in the case of a bank or com- 
pany acquiring such shares prior to De- 
cember 31, 1970, only if the bank or 
compaw has the right consistent with its 
obligations under the instrmnent, agree- 
ment, or other arrangement establishing 
the fiduciary, relationship to divest itself 
of such voting rights and fails to exercise 
that right to divest wittfin a reasonable 
period not to exceed one year after De- 
cember 31, 1970. 

(B) No company is abank hold- 
ing company by vi~Vae of its ownership or 
control of shares acquired by it in connec- 
tion with its underwriting of securities if 
such shares are held o~fly for such period 
of time as will permit the sale thereof on 
a reasonable basis. 

(C) No company lbrmcd :for the 
sole purpose of participating in a proxy 
solicitation is a bank holding company by 
virtue of its control of voting rights of 
shares acquired in the course of such 
solicitation. 

(D) No company is a bank hold- 

ing company by vi~Vae of its ownership or 
control of shares acquired in securing or 
collecting a debt previously contracted in 
good faith, until two years after the date 
of acquisition. The Board is authorized 
upon application by a compaw to extend, 
from time to time for not more than one 
year at a time, the t~vo-year period re- 
ferred to herein for disposing of any 
shares acquired by a compaw in the 
regular course of securing or collecting a 
debt previously contracted in good faith, 
if, in the Board’s judgment, such an ex- 
tension would not be detrimental to the 
public interest, but no such extension 
shall in the aggregate exceed three years. 

(E) No company is a bank hold- 
ing company by virtue of its ownership or 
control of aw State-chartered bank or 
trust company which-- 

(i) is wholly owned by 1 or more 
thrift institutions or savings banks; and 

(ii) is restricted to accepting-- 
(I) deposits from tlkrift institu- 

tions or savings banks; 
(II) deposits arising out of the 

corporate business of the fl~fift institu- 
tions or savings banks that own the bank 
or trust company; or 

(III) deposits of public moneys. 
(F) No trust company or mutual 

savings bank which is an insured bank 
under the Federal Deposit Insurance Act 
[12 U.S.C. §§ 1811 et seq.] is a bank 
holding company by virtue of its direct or 
indirect ownership or control of one bank 
located in the same State, if (i) such own- 
ership or control existed on December 31, 
1970, and is specifically authorized by 
applicable State law, and (ii) the trust 
company or mutual savings bank does not 
after that date acquire an interest in any 
compaw that, together with any other 
interest it holds in that company, will 
exceed 5 per centum of aw class of the 
voting shares of that company, except 
that this limitation shall not be applicable 
to investments of the trust company or 
~nutual savings bank, direct and indirect, 
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which are othem, ise in accordance with 
the liraitations applicable to national 
banks under section 24 of this title. 

(6) For the purposes of this 
chapter, a~r successor to a bank holding 
colnpany shall be deemed to be a bank 
holding company from the dale on which 
the predecessor company became a bank 
holding company. 

(b) "Company" means any cor- 
poration, partnership, business trust, 
association, or sirailar organization, or 
aw other trust unless by its terms it must 
terminate within twenty-five years or not 
later than twenB~-one years and ten 
months after the death of individuals 
living onthe effective date of the trust bnt 
shall not include any corporation tl~e 
majority of the shares of which are owned 
by the United States or by any State, and 
shall not include a qualified family part- 
nership. "Compa~ covered in 1970" 
means a company which becomes a bank 
holding compaw as a result of the enact- 
ment of the Bank Holding Compaw Act 
Amendments of 1970 and which would 
have been a bank holding compact on 
June 30, 1968, if those amendments had 
been enacted on that date. 

(c) Bank defined 
For purposes of this chapter-- 
(l) In general 
Except as provided in paragraph 

(2), the term "bank" means any of the 
following: 

(A) An insured bank as defined 
in section 3(h) of the Federal Deposit 
Insurance Act [12 U.S.C. § 1813(h)1. 

(B) An institution organized 
under the laws of the UNted States, any 
State of lhc United States, the District of 
Columbia, aw lerritory of the United 
States, Puerto Rico, Guam, American 
Samoa, or the Virgin Islands whichboth-- 

(i) accepts demand deposits or 
deposits that the depositor may withdraw 
by check or similar means for payment to 
third parties or others; and 

(it) is engaged in the business of 

making cormnercial loans. 
(2) Exceptions 
The term "bank" does not in- 

clude any of the following: 
(A) A foreign bank which would 

be a bank within the meaning of para- 
graph (1) solely because such bank has an 
insured or uninsured branch in the United 
States. 

(B) An insured institution (as 
defined in subsection (j) of this section). 

(C) An organization that does 
not do business in the United States ex- 
cept as an incident to its activities outside 
the United States. 

(D) An institution that functions 
solely in a trust or :fiduciary capacity; if-- 

(i) all or substantially all of the 
deposits of such institution arc in trust 
fi~nds and are received in a bona fide 
fiduciary capacity; 

(it) no deposits of such institu- 
tion which are insured by the Federal 
Deposit Insurance Corporation are of- 
fered or marketed by or through an affili- 
ate of such institution; 

(iii) such institution does not 
accept demand deposits or deposits that 
the depositor may withdraw by check or 
similar means for payment to third parties 
or others or make commercial loans; and 

(iv) such institution does not-- 
(I) obtain payment or payment 

related services from any Federal Reserve 
bank, including aw service referred to in 
section llA of the Federal Reserve Act 
[12 U.S.C. § 248a]; or 

(II) exercise discount orborrow- 
ing privileges pursuant to section 19(b)(7) 
of lhc Federal Reserve Act [12 U.S.C. § 
461 (b)(7)]. 

(E) A credit union (as described 
in section 19(b)(1)(A)(iv) of the Federal 
Reserve Act [12 U.S.C. § 461- 
(b)(1)(A)(iv)l). 

(F) An institution, including an 
institution that accepts collateral for ex- 
tensions of credit by holding deposits 
under $100,000, and by other means 
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Milch -- 
(i) engages only in credit card 

operations; 
(ii) does not accept demand 

deposits or deposits that the depositor 
may withdraw by check or sinfilar means 
for payment to ttfird parties or others; 

(iii) does not accept any savings 
or time deposit of less than $100,000; 

(iv) maintains only one office 
that accepts deposits; and 

(v) does not engage in the busi- 
ness of making conunercial loans. 

(G) An organization operating 
trader section25 [12 U.S.C. § 601 etseq.] 
or section 25(a) [12 U.S.C. §§ 611 et 
seq.] of the Federal Reserve Act. 

(H) An industrial loan company, 
industrial bank, or other similar institu- 
tion which is-- 

(i) an institution organized under 
the laws of a Slate which, on March 5, 
1987, had in effect or had under consider- 
ation in such State’s legislature a statute 
Milch required or would require such 
institution to obtain insurance under the 
Federal Deposit Insurance Act [ 12 U. S.C. 
§§ 1811 etseq.]-- 

(I) which does not accept de- 
mand deposits "that the depositor may 
withdraw by check or similar means for 
payment to third parties; 

(II) which has total assets of less 
than $100,000,000; or 

(III) the control of which is not 
acquired by aw company after August 
10, 1987; or 

(ii) an institution which does 
not, directly, indirectly, or through an 
affiliate, engage in any activity in which 
it was not lawfully engaged as of March 
5, 1987, 
except that this subparagraph shall cease 
to apply to any institution which permits 

aw overdraft (including any intraday 
overdraft), or which incurs any such 
overdraft in such institution’s account at a 
Federal Resea~e bank, on behalf of an 
affiliate if such overdraft is not the result 

of an inadvertent co~nputer or accounting 
error that is beyond the control of both 
the institution and the affiliate. 

(d) "Subsidia~", with respect to 
a specNed bank holding company, means 
(1) any company 25 per centum or more 
of whose voting shares (excluding shares 
owned by the United States or by any 
company wholly owned by the United 
States) is directly or indirectly owned or 
controlled by such bank holding com- 
pany, or is held by it with power to vote; 
(2) any company the election of a major- 
ity of whose directors is controlled in any 
maturer by such bank holding company; 
or (3) any company with respect: to the 
management of policies of which such 
bank holding company has the power, 
directly or indirectly, to exercise a con- 
trolling influence, as determined by the 
Board, after notice and oppormniB~ for 
hearing. 

(e) The term "successor" shall 
include any company which acquires 
directly or indirectly from a bank holding 
company shares of any bank, when and if 
the relationship between such company 
and the bank holding company is such 
that the transaction effects no substantial 
change in the control of the bank orbene- 
ficial ownership of such shares of such 
bank. The Board may, by regulation, 
further define the term "successor" to the 
extent necessary to prevent evasion of the 
purposes of this chapter. 

(f) "Board" means the Board of 
Governors of the Federal Resettle Sys- 
tem. 

(g) For the purposes of this 
chapter- 

(l) shares owned or controlled 
by any subsidiary ofabank holding com- 
pany shall be deemed to be indirectly 
owned or controlled by such bank hold- 
ing company; and 

(2) shares held or controlled 
directly or indirectly by trustees for the 
benefit of (A) a company, (B) the share- 
holders or ~nembers ofa co~npany, or (C) 
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the employees (whether exclusively or 
not) of a company, shall be deemed to be 
controlled by such company, m~less the 
Board determines that such treatment is 
not appropriate in light of the facts and 
circumstances of the case and the pur- 
poses of this Act .... 

(i) Thrift institution 
For purposes of this chapter, the 

term "thrift institution" means-- 
(1) any domestic building and 

loan or savings and loan association; 
(2) any cooperarive bank with- 

out capital stock organized and operated 
for mntual pnrposes and without profit; 

(3) any Federal savings bank; 
and 

(4) any State-chartered savings 
bank the holding company of which is 
registered pursuant to section 1730a of 
tiffs title. 

(j) Definition of savings associa- 
tions and related term 

The term "savings association" 
or "insured institution" means-- 

(1) any Federal savings associa- 
tion or Federal savings bank; 

(2) any building and loan associ- 
ation, savings and loan association, 
homestead association, or cooperative 
bank if such association or cooperative 
bank is a member of the Deposit Insur- 
ance Fund; and 

(3) any savings bank or coopera- 
rive bank which is deemed by the Direc- 
tor of the Office of Thrift Supervision to 
be a savings association under section 
1467a(1) of this title. 

(k) Affiliate 
For purposes of this chapter, the 

term "affiliate" means any company that 
controls, is controlled by, or is under 
common control with another compaw. 

(l) Savings bank holding com- 
pany 

For purposes of this chapter, the 
term "savings bank holding company" 
means any company which controls one 
or more qualified savings banks if the 

aggregate total assets of such savings 
banks constitute, upon formation of the 
holding company and at all times thereaf- 
ter, at least 70 percent of the total assets 
of such company. 

(m) [Repealedl 
(n) Incorporaitcd definitions 
For purposes of this chapter, the 

terms "depository institution", "insured 
depositou~ institution", "appropriate Fed- 
eral banking agency", "default", "in dan- 
ger of default", and "State bank snpe~vi- 
sor" have the same meanings as in section 
3 of the Federal Deposit Insurance Act 
[12 U.S.C. § 1813]. 

(o) Other definitions 
For purposes of this chapter, the 

:following definitions shall apply: 
(1) Capital terms 
(A) Insured depository institu- 

tions 
With respect to insured deposi- 

tory" institutions, the terms "well capital- 
ized", "adequately capitalized", and "un- 
dercapitalized" have the same meanings 
as in section 38 of tl~e Federal Deposit 
Insurance Act [ 12 U.S.C. § 1831 o]. 

(B) Bank holding company 
(i) Adequately capitalized 
With respect to a bank holding 

company, the term "adequately capital- 
ized" means a level of capitalization 
which meets or exceeds all applicable 
Federal regulatory" capital standards. 

(ii) Well capitalized 
A bank holding company is 

"well capitalized" if it meets the required 
capital levels for well capitalized bank 
holding companies established by the 
Board. 

(C) Other capital terms 
The terms "Tier 1" and 

"risk-weighted assets" have the meanings 
given those terms in the capital guidelines 
or regulations established by the Board 
for bank holding companies. 

(2) Antitrust laws 
Except as provided in section 

1849 of this ritle, the term "anritrust 
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laws"-- 
(A) has the same meaning as in 

subsection (a) of section 12 of Title 15; 
and 

03) includes section 45 of Title 
15 to the extent that such section 45 re- 
lates to unfair methods of competition. 

(3) Branch 
The term "branch" means a 

domestic branch (as defined in section 3 
of the Federal Deposit Insurance Act [12 
U.S.C. § 18131). 

(4) Home State 
The term "home State" means-- 
(A) with respect to a national 

bank, the State in which the main office 
of the bank is located; 

(B) with respect to a State ba~k, 
the State by which the bank is chartered; 
and 

(C) with respect to a bank hold- 
ing company, the State in which the total 
deposits of all banking subsidiaries of 
such company are the largest on the later 
of-- 

(i) July 1, 1966; or 
(ii) the date on which the corn- 

paw becomes a bank holding company 
under this chapter. 

(5) Host State 
The term "host State" means-- 
(A) with respect to a bank, a 

State, other "than the home State of the 
bank, in which the bank maintains, or 
seeks to establish and maintain, a branch; 
and 

03) with respect to a bank hold- 
ing compact, a State, other than the ho~ne 
State of the company, in which the com- 
pany controls, or seeks to control, a bank 
subsidiary. 

(6) Out-of-State bank 
The term "out-of-State bank" 

means, with respect to any State, a bank 
whose home State is another State. 

(7) Out-of-State bank holding 
company 

The term "out-of-State bank 
holding company’" means, with respect to 

any State, abank holding co~npaw whose 
home State is another State. 

(8) Lead insured depository 
institutions 

(A) In general 
The term "lead insured deposi- 

tory institution" means fl~e largest insured 
depository institution controlled by the 
subject bank holding company at any 
time, based on a comparison of the aver- 
age total risk-weighted assets controlled 
by each insured depository institution 
during the previous 12-month period. 

03) Branch or agency 
For purposes of this paragraph 

and section 1843(j)(4) of this title, the 
term "insured depositor), institution" 
includes any branch or agency operated 
in the Uuited States by a foreign bank. 

(9) Well managed 
The term "well managed" means 

(A) in the case of a~ company 
or depository institution which receives 
examinations, the achievement of -- 

(i) a CAMEL composite rating 
of 1 or 2 (or an equivalent rating under an 
equivalent rating system) in connection 
with the most recent examination or sub- 
sequent review of such company or insti- 
tution; and 

(ii) at least a satisfactory rating 
for management, if such rating is given; 
or 

03) in the case of a company or 
depository institution that has not re- 
ceived an examination rating, the exis- 
tence and use of managerial resources 
which the Board determines are satisfac- 
tory. 

(10) Qualified family partner- 
ship 

The term "qualified faraily part- 
nership" means a general or limited part- 
nership that the Board determines -- 

(A) does not directly control any 
bank, except through a registered bank 
holding compa~\v; 

03) does not control more than 1 
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registered bank holding company; 
(C) does not engage in any bus- 

iness activiU, except indirectly through 
ownership of other business entities; 

(D) has no investments other 
than those permitted for a bank holding 
company pursuant to section 1843(c) of 
this title; 

(E) is not obligated on arty debt, 
either directly or as a guarantor; 

(F) has partners, all of whom are 
either -- 

(i) individuals related to each 
other by blood, marriage (including for- 
mer nkarriage), or adoption; or 

(ii) trusts for the primary benefit 
of individuals related as described in 
clause (i); and 

(G) has filed with the Board a 
statement that includes -- 

(i) the basis for the eligibility of 
the partnership under subparagraph (F); 

(ii) a list of the existing activities 
and investments of the partnership; 

(iii) a conunitment to comply 
with this paragraph; 

(iv) a commitment to comply 
with section 7 of the Federal Deposit 
Insurance Act [12 U.S.C. § 1817] with 
respect: to any acquisition of corrtrol of an 
insured depository institution occurring 
alter September 30, 1996; arrd 

(v) a commitment to be subject:, 
to the same extent as if the qualified 
family partnership were a bank holding 
company -- 

(I) to examination by the Board 
to assure compliance with this paragraph; 
and 

(II) to section 8 of the Federal 
Deposit Insurance Act [12 U.S.C. § 
lSlS]. 

(p) Financial Holding Corn- 
pany.--For purposes of this Act, the term 
’financial holding company’ means a bank 
holding company that meets the require- 
merits of section 4(/)(1) [12 U.S.C. § 
1843(/)(1)]. 

(q) Insurance Company.--For 

purposes of sections 4 and 5, the term 
’insurance company’ includes any person 
engaged in the business of insurance to 
tire extent of such activities. 

§1842. Acquisition of bank shares or 

assets 

(a) Prior approval of Board as 
necessary; exceptions; disposition, time 
extension; subsequent approval or dispo- 
sition upon disapproval 

It shall be unlawful, except with 
the prior approval of the Board, (1) for 
an5, action to be taken that causes aw 
company to become a bank holding corn- 
paw; (2) for any action to be taken that 
causes a bank to become a subsidiary of 
a bank holding company; (3) for any 
bank holding company to acquire direct 
or indirect ownership or control of any 
voting shares of any bank if, after such 
acquisition, such company will directly or 
indirectly own or control more than 5 per 
centmn of the voting shares of such bank; 
(4) lbr any bank holding company or 
subsidiary thereof, other than a bank, to 
acquire all or substantialb~ all of the as- 
sets of a bank; or (5) for any bank hold- 
ing company to merge or consolidate with 
any other bank holding company. Not- 
withstanding the foregoing this prohibi- 
tion shall not apply" to (A) shares acquired 
by a bank, (i) in good faith in a fiduciary 
capacity, except: where such shares are 
held under a trust that constitutes a com- 
pany as defined in section 1841(b) of tiffs 
title and except as provided in paragraphs 
(2) and (3) of section 1841(g) of this title, 
or (ii) in the regular course of securing or 
collecting a debt previously contracted in 
good faith, but any shares acquired after 
May 9, 1956, in securing or collecting 
any such previously contracted debt shall 
be disposed of within a period of two 
years from the date on which they were 
acquired; (B) additional shares acquired 
by a bank holding company in a bank in 
wtfich suchbank holding company owned 
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or controlled a majority of the voting 

shares prior to such acquisition. The 

Board is authorized upon application by 

a bank to extend, from time to time for 
not more than one year at a time, the 

two-year period referred to above for 

disposing of any shares acquired by a 

bank in the reg~flar course of securing or 

collecting a debt previously contracted in 

good faith, if, in the Board’s judgment, 

such an extension would not be detrimen- 

tal to the public interest, but no such 

extension shall in the aggregate exceed 

three years. For the purpose of the pre- 

ceding sentence, bank shares acquired 

after December 31, 1970, shall not be 
deemed to have been acquired in good 

faith in a fiduciary capacity if the acquir- 

ing bank or company has sole discretion- 

ary authority to exercise voting rights 

with respect: thereto, but in such instances 

acquisitions may be made without prior 

approval of the Board if the Board, upon 

application filed within ninety days after 

the shares are acquired, approves reten- 

tion or, ff retention is disapproved, the 

acquiring bank disposes of the shares or 

its sole discrefionaBr voting rights witlfin 

two years after issuance of the order of 

disapproval; or (C) the acquisition, by a 

compaw, of control of a bank in a reor- 

ganization in which a person or group of 

persons exchanges their shares of the 

bank for shares of a newly formed bank 

holding company and receives after the 

reorganization substantially the same 

proportional share interest in the holding 

company as they held in the bank except 

for changes in shareholders’ interests 

resulting from the exercise of dissenting 

shareholders’ fights ~mder State or Federal 

law if--. 

(i) immediately :following file 

acquisition-- 

(I) the bank holding company 

meets the capital and other financial 

standards prescribed by the Board by 

regulation for such a bank holding com- 

pany; and 

(II) the bank is adeqnately capi- 

talized (as defined in section 18310 of 

this title); 
(ii) the holding company does 

not engage in any activities other than 

those of managing and controlling banks 

as a result of the reorganization; 

(iii) the company provides 30 

days prior notice to the Board and the 

Board does not object to such transaction 

during such 30-day period; and 

(iv) the holding compa~ will 

not acquire control of any additional bank 

as a result of the reorganization. 

(b) Application for approval; 

notice to Comptroller of Currency or 

State authority; views and recommenda- 

tions; disapproval; hearings; order of 

Board; nonaction deemed grant of appli- 

cation; procedure in emergencies or 

probable failures requiring immediate 

Board action and orders 

(1) Notice and hearing require- 

merits 

Upon receiving from a company 

any application for approval under this 

section, the Board shall give notice to the 

Comptroller of the Currency, if the appli- 

cant company or any bank the voting 

shares or assets of wtfich are sought to be 

required is a national banking association, 

or to the appropriate supeadsol~ author- 

ity of the interested State, if the applicant 

compaw or any bank the voting shares or 

assets of which are sought to be acquired 

is a State bank, in order to provide for the 

sub~nission of the views and recommen- 

dations of the Comptroller of the Cur- 

rency or "the State supervisow authority, 
as the case may be. The views and rec- 

ommendations shall be submitted within 

thirty calendar days of the date on which 

notice is given, or within ten calendar 

days of such date if the Board advises the 

Comptroller of the Currency or the State 

superviso~ authofi~T that an emergency 

exists requiring expeditious action. If the 

thirty-day notice period applies and if the 

Cmnptroller of the Currency or the State 
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supervisoo7 authority so notified by the 
Board disapproves the application in 
writing within this period, the Board shall 
forthwith give written notice of that fact 
to the applicant. Witlfin three days after 
giving such notice to the applicant, the 
Board shall notify in writing the applicant 
and "the disapproving authority of the date 
:for commcncemcnt of a hearing by it: on 
such application. Any such hearing shall 
be commenced not less than ten nor more 
than thi~" days after the Board has given 
written notice to the applicant of the 
actionofthe disapproving authority. The 
length of any such hearing shall be deter- 
mined by the Board, but it shall afford all 
interested parties a reasonable opportu- 
uity to testify at: such hearing. At: file 
conclusion thereof, the Board shall, by 
order, grant or deny the application on fl~e 
basis of the record made at such hearing. 
In the event of the failure of the Board to 
act on any application for approval under 
tlfis section witlfin the ninety-one-day 
period Milch begins on the date of sub- 
nfission to the Board of the complete 
record on that application, the application 
shall be deemed to have been granted. 
Notwithstanding any other provision of 
this subsection, if "the Board finds that it 
must act immediately on an), application 
:for approval under this section in order to 
prevent the probable failure of a bank or 
bank holding company involved in a 
proposed acquisition, merger, or consoli- 
dation transaction, the Board may dis- 
pense with the notice requirements of this 
subsection, and if notice is given, the 
Board may request that the views and 
recormnendations of the Comptroller of 
the Currency or the State supervisory 
authority, as the case may be, be submit- 
ted immcdiately in any form or by any 
means acceptable to the Board. If the 
Board has found pursuant to this subsec- 
tion either that an emergency exists re- 
quiting expeditious action or that it must 
act immediately to prevent probable 
failure, the Board may grant or deny any 

such application without a hearing not- 
withstanding any recormnended disap- 
proval by the appropriate supervisory 
authority. 

(2) Waiver in case of bank in 
danger of closing 

If the Board receives a certifica- 
tion described in section 1823(f)(8)(D) of 
this title from the appropriate Federal or 
State chartering authority that abank is in 
danger of closing, the Board may dis- 
pense with the notice and hearing require- 
ments of paragraph (1) with respect to 
any application received by the Board 
relating to the acquisition of such bank, 
the bank holding company which controls 
such bank, or any other affiliated bank. 

(c) Factors for consideration by 
Board 

(1) Competitive factors 
The Board shall not approve-- 
(A) any acquisition or merger or 

consolidation under this section which 
would result in a monopoly, or which 
would be in ftmherance of any combina- 
tion or conspiracy to ~nonopolize or to 
attempt to monopolize the business of 
banking in any part of the United States, 
or 

(B) any other proposed acquisi- 
tion or merger or consolidation under this 
section whose effect in any section of the 
country may be substantially to lessen 
competitiork orto tend to create a monop- 
oly, or which in any other maturer would 
be in restraint or trade, unless it finds that 
the anticompetitive effects of the pro- 
posed transaction arc clearly outweighed 
in the public interest by thc probable 
effect of the transaction in meeting the 
convenience and needs of the community 
to be served. 

(2) Banking and community 
factors 

In every case, the Board shall 
take into consideration the financial and 
managerial resources and future prospects 
of the company or companies and the 
banks concerned, and the convenience 
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and needs of the comnmnity to be served. 
(3) Supervisor7 factors 
The Board shall disapprove any 

application under this section by any 
compa~ if-- 

(A) the compa~\v fails to provide 
the Board with adequate assurances that 
the company will make available to the 
Board such information on the operations 
or activities of the company, and any 
affiliate of the company, as the Board 
determines to be appropriate to determine 
and enforce compliance with this chapter; 
or 

03) in the case of an application 
involving a foreign bank, the foreign 
bank is not subject to comprehensive 
supervision or regulation on a consoli- 
dated basis by the appropriate authorities 
in the bank’s home conntu. 

(4) Treatment of certain bank 
stock loans 

Notwithstanding any other pro- 
vision of law, the Board shall not follow 
any practice or policy in the consideration 
of a~\v application for the formation of a 
one-bank holding compa~\v ff following 
such practice or policy would result in the 
rejection of such application solely be- 
cause the transaction to fbrm such 
one-bank holding company involves a 
bank stock loan which is for a period of 
not more than twenU-five years. The 
previous sentence shall not be construed 
to prohibit the Board from rejecting any 
application solely because the other fi- 
nancial arrangements are considered 
unsatisfactm~. The Board shall consider 
transactions involving bank stock loans 
for the formation of a one-bank holding 
company having a maturiU of twelve 
years or more on a case by case basis and 
no such transaction shall be approved if 
the Board believes the safety or sound- 
ness of the bank may be jeopardized. 

(5) Managerial resources 
Consideration of the managerial 

resources of a company or bank under 
paragraph (2) shall include consideration 

of the competence, experience, and integ- 
rity of the officers, directors, and princi- 
pal shareholders of the compa~ or bank. 

(6) Money laundering 
In every, case, the Board shall 

take into consideration "the effectiveness 
of the compa~ or companies in combat- 
ting money laundering activities, includ- 
ing in overseas branches. 

(d) Interstate banking 
(1) Approvals authorized 
(A) Acquisition of banks 
The Board may approve an 

application under this section by a bank 
holding compa~ that is adequately capi- 
talized and adequately mauaged to ac- 
quire control of, or acquire all or substan- 
tially all oft:he assets of, a bank located in 
a State other than the home State of such 
bank holding company, without regard to 
whether such transaction is prohibited 
under the law of any State. 

03) Preservation of State age 
law s 

(i) In general 
Notwithstanding subparagraph 

(A), the Board may not: approve an appli- 
cation pursuant to such subparagraph that 
would have the effect of permitting an 
out-of-State bank holding company to 
acquire abank in a host State that has not 
been in existence for the minimum period 
of time, if any, specified in the statutory 
law of the host State. 

(ii) Special role for State age 
laws specif)£ing a period of more than 5 
years 

Not~vithstanding clause (i), the 
Board may approve, pursuant to subpara- 
graph (A), the acquisition of a bank that 
has been in existence :for at least: 5 years 
without regard to any longer minimum 
period of time specified in a statutol2¢ law 
of the host State. 

(C) Shell banks 
For purposes of this subsection, 

a bank that has been chartered solely for 
the purpose of, and does not open for 
business prior to, acquiring control of, or 
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acquiring all or substantially all of the 
assets of, an existing bank shall be 
deemed to have been in existence for the 
same period of time as the ba~k to be 
acquired. 

(13) Effect on State contingency 
laws 

No provision of this subsection 
shall be construed as affecting the appli- 
cability of a State law that makes an 
acquisition of a bank contingent upon a 
requirement to hold a portion of such 
bank’s assets available for call by a 
State-sponsored housing entity estab- 
lished pursuant to State law, if-- 

(i) the State law does not have 
the effect of discriminating against out- 
of-State banks, out-of-State bank holding 
companies, or subsidiaries of such ba~ks 
or bank holding companies; 

(ii) that State law was in effect 
as of September 29, 1994; 

(iii) the Federal Deposit Insur- 
ance Corporation has not determined that 
compliance with such State law would 
result in an unacceptable risk to the De- 
posit Insurance Fund; and 

(iv) the appropriate Federal 
banking agency for such bank has not 
found "that compliance wifll such State 
law would place the ba~k in an unsafe or 
unsound condition. 

(2) Concentration limits 
(A) Nationwide concentration 

limits 
The Board may not approve an 

application pursuam to paragraph (1)(A) 
if the applicant (including all insured 
depository institutions which are affiliates 
of the applicant) controls, or upon con- 
summation of the acquisition for which 
such application is filed would control, 
more than 10 percent of the total amount 
of deposits of insured depository, institu- 
tions in the United States. 

(B) Statewide concemration 
limits other than with respect to initial 
entries 

The Board may not approve an 

application pursuam to paragraph (1)(A) 
if-- 

(i) inwnediately before the con- 
summation of the acquisition for which 
such application is filed, the applicant 
(including any insured dcpositou institu- 
tion affiliate of the applicant) controls 
any insured depository institution or any 
branch of an insured depository institu- 
tion in the home State of a~ bank to be 
acquired or in any host State in which any 
such bank maintains a branch; and 

(ii) the applicant (including all 
insured depository institutions which are 
affiliates of the applicant), upon consum- 
mation of the acquisition, would control 
30 percent or more oflhc total amount of 
deposits of insured depository institutions 
in any such Slate. 

(C) Effectiveness of State de- 
posit caps 

No provision of this subsection 
shall be construed as affecting the author- 
ity of any State to limit, by statute, regu- 
lation, or order, the percentage of the total 
alnount of deposits of insured depository 
institutions in the State which may be 
held or controlled by an5’ bank or bank 
holding company (including all insured 
depository institutions which are affiliates 
of the bank or bank holding compaw) to 
the extent the application of such limita- 
tion does not discriminate against 
out-of-State banks, out-of-State bank 
holding companies, or subsidiaries of 
such banks or holding companies. 

(13) Exceptions to subparagraph 

The Board may approve an 
application pursuant to paragraph (1) (A) 
without regard to the applicability of 
subparagraph (B) with respect to any 
State if-- 

(i) there is a limitation described 
in subparagraph (C) in a State statute, 
regulation, or order which has the effect 
of permitting a bank or bank holding 
company" (including all insured deposi- 
tory institutions which are affiliates of the 
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bank orbank holding compaw) to control 
a greater percentage of total deposits of 
all insured depository institutions in the 
State than the percentage permitted under 
subparagraph 03); or 

(ii) the acquisition is approved 
by the appropriale State bank supel~risor 
of such State and the standard on which 
such approval is based does not have the 
effect of discriminating against 
out-of-State banks, out-of-State bank 
holding compalfies, or subsidiaries of 
such banks or holding companies. 

(E) "Deposit" defined 
For purposes of this paragraph, 

the term "deposit" has the same meaNng 
as in section 1813(1) of this title. 

(3) Community reinvestment 
compliance 

In determining whether to ap- 
prove an application tinder paragraph 
(1)(A), the Board shall-- 

(A) comply withthe responsibil- 
ities of the Board regarding such applica- 
tion under section 2903 of this title; and 

03) take into account the appli- 
cant’s record of compliance with applica- 
ble State conununity reinvestment laws. 

(4) Applicability of antitrust 
laws 

No provision of this subsection 
shall be construed as affecting-- 

(A) "the applicability oft:he anti- 
trust laws; or 

03) the applicability, if aw, of 
any State law which is similar to the 
antitrust laws. 

(5) Exception for banks in de- 
fault or in danger of defanlt 

The Board may approve an 
application pursuant to paragraph (1)(A) 
which involves-- 

(A) an acquisition of 1 or more 
banks in default or in danger of default; 
or 

03) an acquisition with respect 
to which assistance is provided under 
section 1823(c) of this title; 

without regard to subparagraph 

03) or (D) of paragraph (1) or paragraph 
(2) or (3). 

(e) Insured depository institution 
Every bank tha’t is a holding 

company and every bank that is a subsid- 
iary of such a company shall become and 
remain an insured depository institution 
as defined in section 1813 of this title. 

(f) [Repealed]. 
(g) Mutual bank holding coin- 

paw 
(1) Establishinent 
Notwithstanding aw provision 

of Federal law other than this chapter, a 
savings bal~k or cooperative bank operat- 
ing in mutual form may reorganize so as 
to lbnn a holding compa~. 

(2) Regulations.--A bank hold- 
ing compaw organized as a mutual hold- 
ing compaw shall be regulated on terms, 
and shall be subject to limitations, com- 
parable to those applicable to aw other 
bank holding compaw. 

§1843. Interests in nonbanking orga- 
nizations 

(a) Ownership or control of 
voting shares of any compaw not a bank; 
engagement in activities other than bank- 
ing 

Except as other~vise provided in 
this chapter, no bal~k holding company 
shall-- 

(1) after May 9, 1956, acquire 
direct or indirect ownership or control of 
any voting shares of aw company which 
is not a bank, or 

(2) after two years from the date 
as of which it becomes a bank holding 
compaw, or in the case of a company 
which has been continuously affiliated 
since May 15, 1955, with a company 
which was registered under the Invest- 
lnent Compaw Act of 1940 [15 U.S.C. 
§§ 80a-1 etseq.], prior to May 15, 1955, 
in such a nmnner as to constitute an affili- 
ated company within the meaning of lhat 
Act, after December 31, 1978, or, in the 
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case of any compaw which becomes, as 
a result of the enactment of the Bank 
Holding Company Act Amen&nents of 
1970, a bank holding compaw on De- 
cember 31, 1970, after December 31, 
1980, retain direct or indirect ownership 
or control of any voting shares of aw 
compaw which is not: a ba~k or bank 
holding company or engage in any activi- 
ties other than (A) those of banking or of 
managing or controlling banks and other 
subsidiaries authorized under this chapter 
or of furnishing services to or performing 
services for its subsidiaries, and (B) those 
permitted under paragraph (8) of subsec- 
tion (c) of this section subject to all the 
conditions specified in such paragraph or 
in any order or regulation issued by the 
Board under such paragraph: Provided, 
That a company covered in 1970 may 
also engage in those activities in which 
directly or through a subsidiary (i) it was 
lawfully engaged on June 30, 1968 (or on 
a date subsequent to June 30, 1968 in the 
case of activities carried on as the result 
of the acquisition by such compaw or 
subsidiary, pursuant to a binding written 
contract entered into on or before June 
30, 1968, of another cmnpany engaged in 
such activities at the time of the acquisi- 
tion), and (ii) it has been continuously 
engaged since June 30, 1968 (or such 
subsequent date). The Board by order, 
after opportuhity for hearing, may termi- 
nate the authority conferred by the pre- 
ceding proviso on aw compaw to en- 
gage directly or through a subsidiary in 
aw activity otherwise permitted by that 
proviso if it determines, having due re- 
gard to the purposes of this chapter, that 
such action is necessary to prevent undue 
concentration of resources, decreased or 
unfair competition, conflicts of interest, 
or unsotmd banking practices; and in the 
case of any such company controlling a 
bank having bank assets in excess of 
$60,000,000 on or after December 31, 
1970, the Board shall determine, within 
two years after such date (or, if later, 

within two years after the date on which 
the bank assets first exceed $60,000,000), 
whether the authorig~ conferred by the 
preceding proviso with respect to such 
compaw should be terminated as pro- 
vided in this sentence. Nothing in this 
paragraph shall be construed to authorize 

aw bank holding company referred to in 
the preceding proviso, or any subsidiary 
thereof, to engage in activities authorized 
by that proviso through the acquisition, 
pursuant to a contract entered into after 
June 30, 1968, of any interest in or the 
assets of a going concern engaged in such 
activities. AW company which is autho- 
rized to engage in any activity pursuant to 
the preceding proviso or subsection (d) of 
this section but:, as a result of action of 
the Board, is required to terminate such 
activi~ may (notwithstanding any other- 
wise applicable time limit prescribed in 
this paragraph) retain the ownership or 
control of shares in aw company canying 
on such activity for a period of ten years 
frmn the date on which its authority was 
so ternfinated by the Board. Notwith- 
standing any other provision of this para- 
graph, if aw company that became a 
bank holding compaw as a result of the 
enactment of the Competitive Eqnality 
Amendments of 1987 acquired, between 
March 5, 1987, and August 10, 1987, an 
institution that became a bank as a result 
of the enactment of such Amendments, 
that compaw shall, upon the enactment 
of such Amendments, ilmnediately come 
into compliance with the requirements of 
this chapter. 
The Board is authorized, upon application 
by a bank holding company, to extend the 
two year period referred to in paragraph 
(2) above from time to time as to such 
bank holding compaw for not more than 
one year at a time, if, in its judgmem, 
such an extension would not be detrimen- 
tal to the public interest, but no such 
extensions shall in the aggregate exceed 
three years. Nomqthstanding aw other 
provision of this chapter, the period end- 
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ing December 31, 1980, referred to in 
paragraph (2) above, may be extended by 
the Board of Governors to December 31, 
1984, but only for the divestiture by a 
bank holding company of real estate or 
interests in real estate lawfully acquired 
for investment or development. In mak- 
ing its decision whether to grant such 
extension, the Board shall consider 
whett~er the company has made a good 
faith effort to divest such interests and 
whether such extension is necessaly to 
avert substantial loss to the company. 

(b) Statement purporting to 
represent shares of any co~npany except a 
bank or bal~k holding company 

After two years from May 9, 
1956, no certificate evidencing shares of 
any bank holding company shall bear any 
statement purporting to represent shares 
of any other company except a bank or a 
bank holding company, nor shall the 
ownership, sale, or transfer of shares of 
any bank holding compaw be condi- 
tioned in any manner whatsoever upon 
the ownership, sale, or transfer of shares 
of aw other compaw except a bank or a 
bank holding co~npany. 

(c) Exemptions 
The prohibitions in this section 

shall not apply to (i) any compaw that 
was on Janual3, 4, 1977, both a bank 
holding company and a labor, agricul- 
tural, or horticultural organization exempt 
from taxation under section 501 of Title 
26, or to any labor, agricultural, or horti- 
cultural organization to which all or sub- 
stantially all of the assets of such com- 

paw are hereafter transferred, or (ii) a 
company covered in 1970 more than 85 
per centum of the voting stock of which 
was collectively owned on June 30, 1968, 
and conti~mously thereafter, directly or 
indireclly, by or for members of the same 
family, or their spouses, who are lineal 
descendants of common ancestors; and 
such prohibitions shall not, with respect 
to any other bank holding company, 
apply to-- 

(1) shares of any company en- 
gaged or to be engaged solely in one or 
~nore of the following activities: (A) 
holding or operating properties used 
wholly or substantially by any banking 
subsidiau of suchbank holding company 
in the operations of such banking subsid- 
ialy or acquired for such future use; or 
(B) conducting a safe deposit business; or 
(C) furnishing services to or performing 
services for such bank holding company 
or its banking subsidiaries; or (D) liqui- 
dating assets acquired from such bank 
holding company or its banking subsid- 
iaries or acquired from any other source 
prior to May 9, 1956, or the date on 
which such company became a bank 
holding company, whichever is later; 

(2) shares acquired by a bank 
holding company or any of its subsidiar- 
ies in satisfaction of a debt previously 
contracted in good faith, but such shares 
shall be disposed of within a period of 
two years from the date on which they 
were acquired, except that the Board is 
authorized upon application by such bank 
holding company to extend such period of 
two years from time to time as to such 
holding company for not more than one 
year at a time if, in its judgmcnt, such an 
extension would not be detrimental to the 
public interest, and, in the case of a bank 
holding company which has not disposed 
of such shares within 5 years after the 
date onwhich such shares were acquired, 
the Board may, upon the application of 
such company, grant additional exemp- 
tions if, in the judgment of the Board, 
such extension would not be detrimental 
to the public interest and, either the bank 
holding company has made a good faith 
attempt to dispose of such shares during 
such 5-year period, or the disposal of 
such shares during such 5-year period 
would have been detrimental to the com- 
pany, except that the aggregate duration 
of such extensions shall not extend be- 
yond 10 years after the date on which 
such shares were acquired; 
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(3) shares acquiredby suchbank 
holding company from any of its subsid- 
iaries which subsidia~)~ has been re- 
quested to dispose of such shares by any 
Federal or State authority having statu- 
tory power to examine such subsidiary, 
but such bank holding company shall 
dispose of such shares within a period of 
two years from "the date on which they 
were acquired; 

(4) shares held or acquired by a 
bank in good faith in a fiduciary capacity, 
except where such shares are held under 
a trust that constitutes a company as 
defined in section 1841 (b) of tlfis title and 
except as provided in paragraphs (2) and 
(3) of section 1841 (g) of this title; 

(5) shares which are of the kinds 
and amounts eligible for investment by 
national banking associations under the 
provisions of section 24 of this title; 

(6) shares of any company 
which do not include more than 5 per 
centare of the outstanding voting shares 
of such compaw; 

(7) shares of an investment 
co~npany which is not a bank holding 
co~npany and which is not engaged in any 
business other than investing in securi- 
ties, which securities do not include more 
than 5 per centum of "the outstanding 
voting shares of any company; 

(8) shares of any company the 
activities of which had been determined 
by the Board by regulation or order under 
this paragraph as of the day before the 
date of the enact~nent of the 
Granwn-Leach-Bliley Act, to be so 
closely related to banking as to be a prop- 
er incident thereto (subject to such terms 
and conditions contained in such regula- 
tion or order, unless modified by the 
Board); 

(9) shares held or activities 
conducted by any company organized 
under the laws of a foreign country the 
greater part of whose business is con- 
ducted outside the United States, if the 
Board by regulation or order determines 

that, under the circumstances and subject 
to the conditions set forth in the regula- 
tion or order, the exemption would not be 
substantially at variance with the pur- 
poses of this chapter and would be in the 
public interest; 

(10) shares lawfully acquired 
and owned prior to May 9, 1956, by a 
bank which is a bank holding company, 
or by any of its wholb~ owned subsidiar- 
ies; 

(11) shares owned directly or 
indirectly by a company covered in 1970 
in a company which does not engage in 
any activities other than those in which 
the bank holding company, or its subsid- 
iaries, may engage by virtue of this sec- 
tion, but nothing in this paragraph autho- 
rizes any bank holding company, or sub- 
sidiary thereof, to acquire any interest in 
or the assets of any going concern (except 
pursuant to a binding written contract 
entered into before June 30, 1968, or 
pursuant to another provision of this 
chapter) other than one which was a 
subsidiary on June 30, 1968; 

(12) shares retained or acquired, 
or activities engaged in, by any company 
wtfich becomes, as a result: of the enact- 
ment of the Ba~k Holding Company Act 
Amendments of 1970, a bank holding 
company on December 31, 1970, or by 
any subsidiary thereof, if such company-- 

(A) within the applicable time 
limits prescribed in subsection (a)(2) of 
this section (i) ceases to be a bank hold- 
ing co~npany, or (ii) ceases to retain di- 
rect or indirect ownership or control of 
those shares andto engage in those activi- 
ties not authorized under tiffs section; 
and 

(B) complies with such other 
conditions as the Board may by regula- 
tion or order prescribe; 

(13) shares of, or activities con- 
ducted by, any company which does no 
business in the United States except as an 
incident to its international or foreign 
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business, if the Board by regulation or 
order determines that, under the circum- 
stances and subject to the conditions set 
forth in the regulation or order, the ex- 
emption would not be substantially at 
variance with the purposes of this chapter 
and would be in "the public interest; or 

(14) shares of any company 
which is an export trading company 
whose acquisition (including each acqui- 
sition of shares) or formation by a bank 
holding company has not been disap- 
proved by the Board pursuant to tlfis 
paragraph, except that such investments, 
whether direct or indirect, in such shares 
shall not exceed 5 per centum of the bank 
holding compact’s consolidated capital 
and surplus .... 

(d) Exemption of company con- 
trolling one bank prior to July 1, 1968 

To the extent that such action 
would not be substantially at variance 
with the purposes of this chapter and 
subject to such conditions as it considers 
necessary" to protect the public interest, 
the Board by order, after opportunity- for 
hearing, may grant exemptions from the 
provisions of this section to a~r bank 
holding compaw which controlled one 
bank prior to July 1, 1968, and has not 
thereafter acquired the control of aw 
other bank in order (1) to avoid disrupting 
business relationships that have existed 
over a long period of years without ad- 
versely affecting the banks or comlnuni- 
ties involved, or (2) to avoid forced sales 
of small locally owned banks to pnrcbas- 
ers not similarly representative of com- 
lnunity interests, or (3) to allow retemion 
of banks that are so small in relation to 
the holding compaw’s total inter- ests 
and so small in relation to the bank-ing 
market to be served as to minimize the 
likelihood that the batik’s powers to grant 
or deny credit may be influenced by a 
desire to further the holding company’s 
other interests. 

(e) Divestiture of nonexempt 
shares 

With respect to shares which 
were not subject to the prohibitions of 
this section as originally enacted by rea- 
son ofaw exemption with respect thereto 
but which were made subject to such 
prohibitions by the subsequent repeal of 
such exemption, no bank holding com- 
pany shall retain direct or indirect owner- 
ship or control of such shares after five 
years from the date of the repeal of such 
exemptioK except as provided in para- 
graph (2) of subsection (a) of this section. 
A~ bank holding colnpany subject to 
such five-year liraitation on the retention 
of nonbanking assets shall endeavor to 
divest itself of such shares promptly and 
such bank holding company shall report 
its progress in such divestilurc to the 
Board two years after repeal of the ex- 
emption applicable to it and annually 
thereafter. 

(f) Certain companies not treated 
as bank holding companies 

(1) In general 
Except as provided in paragraph 

(9), any company which-- 
(A) on March 5, 1987, con- 

trolled an institution which became a 
bank as a result of "the enactment of the 
Competitive Eq~uality Amendments of 
1987; and 

(B) was not a bank holding 
compa~7 on the day before August 10, 
1987, 
shall not be treated as a bank holding 
compa~ for purposes of this chapter 
solely" by" virtne of such compaw’s con- 
trol of such institution. 

(2) Loss of exemption 
Subject to paragraph (3), a com- 

pany described in paragraph (1) shall no 
longer qnalif)" for the exemption provided 
under that paragraph if-- 

(A) such company directly or 
indirectly-- 

(i) acquires control of an addi- 
tional bank or an insured institution 
(other than an insured institution des- 
cribed in paragraph (10) or (12) of this 
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subsection) after March 5, 1987; or 
(ii) acquires control of more than 

5 percent of the shares or assets of an 
additional bank or a savings association 
other than-- 

(I) shares held as a bona fide 
fiducial3, (whether with or without the 
sole discretion to vote such shares); 

(II) shares held by any person as 
a bona fide fiduciary solely for the benefit 
of employees of either the compaw de- 
scribed in paragraph (1) or any subsidiary 
of that compaw and the beneficiaries of 
those employees; 

(III) shares held temporarily 
pursuant to an underwriting commitment 
in the nornul course of an underwriting 
business; 

(IV) shares held in an account 
solely for trading purposes; 

(V) shares over which no control 
is held other than control of voting rights 
acquired in the nornul course of a prox)T 
solicitation; 

(VI) loans or other accounts 
receivable acquired in the normal course 
of business; 

(VII) shares or assets acquired in 
securing or collecting a debt previously 
contracted in good faith, during the 
2-year period begnining on "the date of 
such acquisition or :for such additional 
time (not: exceeding 3 years) as the Board 
may permit if the Board determines that 
such an extension will not be detrimental 
to the public interest; 

(VIII) shares or assets of a sav- 
ings association described in paragraph 
(10) or (12) of this subsection; 

(IX) shares of a savings associa- 
tion held by any insurance compa~, as 
defined in section 80a-2(a)(17) of Title 
15, except: as provided in paragraph (11); 

(X) shares issued in a qualified 
stock issuance under section 1467a(q) of 
this title; and 

(XI) assets that are derived from, 
or incidental to, activities in which insti- 
tutions described in subparagraph (F) or 

(H) of section 1841 (c)(2) are permitted to 
engage; 
except that the aggregate amount of 
shares held under this clause (other than 
under subclauses (I), (II), (III), (IV), (V), 
and (VIII)) may not: exceed 15 percent of 
all outstanding shares or of the voting 
power of a savings association; 

(B) any bank subsidiary of such 
compaw-- 

(i) accepts demand deposits or 
deposits that the depositor may withdraw 
by check or similar ~neans for payment to 
third parties; and 

(ii) engages in the business of 
making commercial loans (except that, 
:for purposes of this clause, loans made in 
the ordinary course of a credit card opera- 
tion shall not be treated as commercial 
loans); or 

(C) after the date of the enact- 
ment of the Competitive Equality Amend- 
ments of 1987, a~ bank subsidiary of 
such company permits any overdraft 
(including any intraday overdraft), or 
incurs aw such overdraft in the account 
of the bank at a Federal reserve bank, on 
behalf of an affiliate, other than an over- 
draft described in paragraph (3). 

(3) Permissible Overdrafts De- 
scribed.--For purposes of paragraph 
(2)(C), an overdraft is described in this 
paragraph if-- 

(A) such overdraft results from 
an inadvertent cmnputer or accounting 
error that is beyond the control of both 
the bank and the affiliate; 

(B) such overdraft-- 
(i) is permitted or incurred on 

behalf of an affiliate that is monitored by, 
reports to, and is recog~zed as a primary 
dealer by the Federal Reserve Bank of 
New York; and 

(ii) is fully secured, as required 
by the Board, by bonds, notes, or other 
obligations that are direct obligations of 
the Uhited States or on which the princi- 
pal and imerest are fully gnaranteed by 
the United States or by securities and 
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obligations eligible for settlement on the 
Federal Resel~-e book entry system; or 

(C) such overdraft-- 
(i) is permitted or incurred by, or 

on behalf of, an affiliate in connection 
with an activi~T that is financial in nature 
or incidental to a financial acrivity; and 

(ii) does not cause the bank to 
violate any provision of section 23A or 
23B of the Federal Reserve Act, either 
directly, in the case of a bank that is a 
member of the Federal Reserv’e Systera, 
or by virtue of section 18 (j) of the Federal 
Deposit Insurance Act, in the case of a 
bank that is not a member of the Federal 
Reserve System. 

(4) Divestiture in Case of Loss 
ofExemption.--Ifaw company described 
in paragraph (1) fails to qualify for the 
exempti on provided unde r paragraph (1) 
by operation of paragraph (2), such ex- 
emption shall cease to apply to such 
compaw and such company shall divest 
control of each bank it controls before the 
end of the 180-day period beginning on 
the date on which the compaw receives 
notice from the Board that the company 
has failed to continue to quali~ for such 
exemption, unless, before the end of such 
180-day period, the compaw has-- 

(A) either-- 
(i) corrected the condition or 

ceased the activity that caused the com- 
paw to fail to continue to qualify for the 
exemption; or 

(ii) submitted a plan to the Board 
for approval to cease the activity or cor- 
rect the condition in a timely manner 
(which shall not exceed 1 year); and 

03) implemented procedures that 
are reasonably adapted to avoid the reoc- 
currence of such condition or acrivity .... 

(g) Limitations on certain banks 
(1) In general 
Notwithstanding any other pro- 

vision of this section (other than the last 
sentence of subsection (a)(2)), a bank 
holding company which controls an insti- 
tution that became a bank as a result of 

the mmctment of the Competitive Equal- 
ig~ Amendments of 1987 may retain 
control of such institution if such institu- 
tion does not-- 

(A) engage in any activity after 
August 10, 1987, which would have 
caused such institution to be a bank (as 
defined in section 1841(c) of this rifle, as 
in effect before such date) if such activi- 
ties had been engaged in before such 
date; or 

03) increase the number of loca- 
tions frmn which such institution con- 
ducts business after March 5, 1987. 

(2) Limitations cease to apply 
under certain circumstances 

The limitations contained in 
paragraph (1) shall cease to apply to a 
bank described in such paragraph at such 
time as the acquisition of such bank, by 
the bank holding company referred to in 
such paragraph, would not be prohibited 
under section 1842(d) of this title if-- 

(A) an application for such ac- 
quisition were filed under section 1842 (a) 
of this title; and 

(B) suchbank were treated as an 
additional bank (under section 1842(d) of 
this title). 

(h) Tying provisions 
(1) Applicable to certain exempt 

institutions and parent companies 
An institution described in sub- 

paragraph (D), (F), (G), or (H) of section 
1841 (c)(2) of tlfis title shall be treated as 
a bank, and a compaw that controls such 
an institution shall be treated as a bank 
holding company, for purposes of section 
106 of the Bank Holding Company Act 
Amendments of 1970 [12 U.S.C. §§ 1971 
et seq.] and section 22(tl) of "the Federal 
Reselwe Act [12 U.S.C. § 375b] and aw 
regulation prescribed under any such 
section. 

(2) Applicable with respect to 
certain transactions 

A compaw that controls an 
institution described in subparagraph (D), 
(F), (G), (H), (I), or (J) of section 
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1841(c)(2) of this title and any of such 
compa~7’s other affiliates, shall be sub- 
j ect to the ~’ing restrictions of section 106 
of the Bank Holding Compal\v Act 
Amendments of 1970 [12 U.S.C. § 1971 
et seq.] in com~ection with aw transac- 
tion involving the products or services of 
such company or affiliate and those of 
such institution, as if such company or 
affiliate were a bank and such institution 
were a subsidiary of a bank holding com- 
pany. 

(i) Acquisition of savings associ- 
ations 

(1) In general 
The Board may approve an 

applicationby aw bank holding company 
under subsection (c)(8) of this section to 
acquire any savings association in accor- 
dance with the requirements and limita- 
tions of this section. 

(2) Prohibition on tandem re- 
strictions 

In approving an application by a 
bank holding company to acquire a sav- 
ings association, the Board shall not 
impose any restriction on transactions 
between the savings association and its 
holding company affiliates, except as 
required under sections 371 and 371c-1 
of this title or any other applicable law. 

(3) Acquisition of insolvent 
savings associations 

(A) In general 
Notwithstanding any other pro- 

vision of this chapter, any qualified sav- 
ings association whichbecame a federally 
chartered stock company in Dece~nber of 
1986 and which is acquired by m\,�" bank 
holding compa~ without Federal fiuan- 
cial assistance after June 1, 1991, and 
before March 1, 1992, and a~ subsidiary, 
of any such association, may after such 
acquisition continue to engage within the 
home State of the qualified savings asso- 
ciation in insurance agency activities in 
which aw Federal savings association (or 

aw subsidiary thereof) may engage in 
accordance with the Home Owners’ Loan 

Act [12 U.S.C. §§ 1461 etseq.] and regu- 
lations pursuant to such Act if the quali- 
fied savings association or subsidiary 
thereof was continuously engaged in such 
activity from June 1, 1991, to the date of 
the acquisition. 

(B) Definition of qualified sav- 
ings association 

For purposes of this paragraph, 
the term "qualified savings association" 
means any savings association that-- 

(i) was chartered or organized as 
a savings associationbefore Jm~e 1, 1991; 

(it) had, irmnediately before the 
acquisition of such association by the 
bank holding company referred to in 
subparagraph (A), negative tangible capi- 
tal and total insured deposits in excess of 
$3,000,000,000; and 

(iii) will meet all applicable 
regulatory" capital requirements as a result 
of such acquisition. 

(4) Solicitation of views 
(A) Notice to director 
Upon receiving any application 

or notice by a bank holding company to 
acquire, directly or indirectly, a savings 
association under subsection (c)(8) of this 
section, the Board shall solicit comments 
and reconuncndations from the Director 
with respect to such acquisition. 

(B) Conwaent period 
The connnents and reconmaen- 

dations of the Director under subpara- 
graph (A) with respect to any acquisition 
subject to such subparagraph shall be 
transmitted to the Board not later than 30 
days after the receipt by the Director of 
the notice relating to such acquisition (or 
such shorter period as the Board may 
specil), if the Board advises the Director 
that an emergency exists that requires 
expeditious action). 

(5) Examination 
(A) Scope 
The Board shall consult with the 

Director, as appropriate, in establislfing 
the scope of an examination by the Board 
of a bank holding company that directly 
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or indirectly controls a savings associa- 
tion. 

03) Access to inspection reports 
Upon the request of the Director, 

the Board shall furnish the Director with 
a copy of a~r inspection report, addi- 
tional examination materials, or supervi- 
sou information relating to any bank 
holding company that directly or indi- 
rectly controls a savings association¯ 

(6) Coordination of enforcement 
efforts 

The Board and the Director shall 
cooperate in aw elfforcement action 
against a~\v bank holding compaw that 
controls a savings association, if the 
relevant conduct involves such associa- 
tion. 

(7) Director defined 
For purposes of this section, the 

term "Director" means the Director of the 
Office of Thrift Supe~,ision. 

(j) Notice procedures for 
nonbanking activities 

(1) General notice procedure 
(A) Notice requirement 
¯.. [N]o bank holding company 

may engage in any nonbanldng activity or 
acqnire or retain ownership or control of 
the shares of a company engaged in activ- 
ities based on subsection (c)(8) or (a)(2) 
or in any complementaff activity under 
subsection (k)(1)03) of this section with- 
out providing the Board with written 
notice of the proposed transaction or 
activity at least 60 days before the trans- 
action or activity is proposed to occur or 
commence .... 

(i) Notice of disapproval 
AW notice filed under this sub- 

section shall be deemed to be approved 
by the Board u~fless, before the end of the 
60-day period beginning on the dale the 
Board receives a complete notice under 
subparagraph (A), the Board issues an 
order disapproving the transaction or 
activity and setting forth the reasons for 
disapproval. 

(it) Extension of period 

The Board may extend the 
60-day period referred to in clause (i) for 
an additional 30 days. The Board may 
further extend the period with the agree- 
ment of the bank holding company sub- 
mitling the notice pursuant to this subsec- 
tion. 

(iii) Deterlnination of period in 
case of public hearing 

In the event a hearing is re- 
quested or the Board determines that a 
hearing is warranted, the Board may 
extend the notice period provided in this 
subsection for such time as is reasonably 
necessa~ to conduct a hearing and to 
evaluate the hearing record. Such exten- 
sion shall not exceed the 91-day period 
beginning on the date that the heating 
record is complete. 

(D) Approval before end of 
period 

(i) In general 
Any transaction or activity may 

commence before the expiration of any 
period for disapproval established under 
this paragraph if the Board issues a writ- 
ten notice of approval. 

(it) Shorter periods by regulation 
The Board may prescribe regula- 

tions which provide :for a shorter notice 
period with respect to particular activities 
or transactions¯ 

(E) Extension of period 
In the case of a~ notice to en- 

gage in, or to acquire or retain ownership 
or control of shares of any company 
engaged in, m\V activity pursuant to sub- 
section (c)(8) or (a)(2) or in any comple- 
mentary activity under subsection 
(k)(1)(B) of this section that has not been 
previously approved by regulation, the 
Board may extend the notice period under 
this subsection for an additional 90 days. 
The Board may ftmher extend the period 
with the agreement of the bank holding 
company" snb~nitting the notice pursuant 
to this subsection. 

(2) General standards for review 
(A) Criteria 
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In connection with a notice 
under this subsection, the Board shall 
consider whether performance of the 
activist by a bank holding company or a 
subsidiary of such company can reason- 
ably be expected to produce benefits to 
the public, such as greater convenience, 
increased competition, or gains in effi- 
ciency, that outweigh possible adverse 
effects, such as undue concentration of 
resourees, decreased or unfair competi- 
tion, conflicts of interests, or unsound 
banking practices. 

(B) Grounds for disapproval 
The Board may deny any pro- 

posed transaction or activi~ for which 
notice has been submitted pursuant to this 
subsection if "the bank holding company 
submitting such notice neglects, fails, or 
refuses to furnish the Board all "the infor- 
mation required by the Board. 

(C) Conditional action 
Nothing in this sub section limits 

the authority of the Board to impose 
conditions in connection with an action 
under this section .... 

(k) Engaging in Activities That 
Are Financial in Nature.-- 

(1) In General.--Notwithstanding 
subsection (a), a financial holding com- 
pany may engage inany activity, and may 
acquire and retain the shares of any com- 
pany engaged in any activity, that the 
Board, in accordance with paragraph (2), 
determines (by regulation or order)-- 

(A) to be filuncial in nature or 
incidental to such financial activity; or 

03) is complementary to a fiuan- 
cial activi~ and does not pose a substan- 
tial risk to the safety or soundness of 
depository institutions or the financial 
system generally. 

(2) Coordination Between tim 
Board and thc Secreta~ of the Trea- 
sury.-- 

(A) Proposals Raised Before the 
Board.-- 

(i) Consultation.--The Board 
shall noti~ the Secretary of the Treasury 

of, and consult with the Secretary of the 
Treasury concerning, any request, pro- 
posal, or application m~der this subsection 
for a determination of whether an activity 
is :financial in nature or incidental to a 
financial activity. 

(ii) Treasury View.--The Board 
shall not determine that any activity is 
financial in nature or incidental to a fi- 
uancial activi57 under tlfis subsection if 
the Secretary of the Treasury notifies the 
Board in writing, not later than 30 days 
after the date of receipt of the notice 
described in clause (i) (or such longer 
period as the Board determines to be 
appropriate under the circumstances) that 
the Secretary of the Treasury believes 
that "the activity is not financial in nature 
or incidental to a financial activity or is 
not otherwise permissible under tlfis 
section. 

(B) Proposals Raised by the 
Treasury.-- 

(i) Treasury Recommenda- 
tion.--The Secretary of the Treasury may, 
at any time, reconwnend in writing that 
the Board find an activity to be financial 
in nature or incidental to a financial activ- 
ity. 

(ii) Time Period [’or Board Ac- 
tion.--Not later than 30 days after the date 
of receipt of a written recon~nendation 
from the Secretary of the Treasury under 
clause (i) (or such longer period as the 
Secretary of the Treasury and the Board 
determine to be appropriate under the 
circmnstances), the Board shall deternfine 
whether to initiate a public rulemaking 
proposing that the recommended activity 
be fotmd to be financial in nature or inci- 
dental to a financial activity under this 
subsection, and shall notify the Secretary 
of the Treasury in writing of the determi- 
nation of the Board and, if the Board 
determines not to seek public comment 
on the proposal, the reasons for that de- 
tenniuation. 

(3) Factors to Be Consid- 
ered.--In determining whether an activity 
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is financial in nature or incidental to a 
financial activiU, the Board shall take 
into accotmt-- 

(A) the purposes of this Act and 
the Gramm-Leach-Bliley Act; 

03) changes or reasonably ex- 
pected changes in the marketplace in 
which financial holding companies com- 
pete; 

(C) changes or reasonably ex- 
pected changes in the technology for 
delivering financial services; and 

(D) whether such activity is 
necessary or appropriate to allow a finan- 
cial holding company and the affiliates of 
a financial holding compaw to-- 

(i) compete effectively with any 
compaw seeking to provide financial 
services in the United States; 

(ii) efficiently deliver informa- 
tion and services that are financial in 
nature through the use of technological 
means, including aw application neces- 
sary to protect the security or efficacy of 
systems for the transmission of data or 
financial transactions; and 

(iii) offer customers a~~ avail- 
able or emerging technological means for 
using financial services or for the docu- 
ment imaging of data. 

(4) Activities That Are Financial 
in Nature.--For purposes of tl~is subsec- 
tion, tl~e following activities shall be 
considered to be financial in nature: 

(A) Lending, exchanging, tmns- 
felting, investing for others, or safeguard- 
ing money or securities. 

03) Insuring, guaranteeing, or 
indenufifying against loss, harm, damage, 
illness, disability, or death, or providing 
and issuing annuities, and acting as prin- 
cipal, agent, or broker for purposes of tl~e 
foregoing, in an5, State. 

(C) Providing financial, invest- 
merit, or economic advisory services, 
including advising an investment com- 
pany (as defined in section 3 of the In- 
vestment Company Act of 1940). 

(D) Issuing or selling instru- 

~nents representing interests in pools of 
assets permissible for a bank to hold 
directly. 

(E) Underwriting, dealing in, or 
making a market in securities. 

(F) Engaging in aw activity that 
the Board has determined, by order or 
regulation tlrat is in effect on the date of 
the enactment of the Granun-Leach-Bli- 
ley Act, to be so closely related to bank- 
ing or managing or controlling banks as 
to be a proper incident thereto (subject to 
the same terms and conditions contained 
in such order or regulation, unless modi- 
fied by the Board). 

(G) Engaging, in the United 
States, in any activity that-- 

(i) abank holding company may 
engage in outside of the United States; 
and 

(ii) the Board has determined, 
under regulations prescribed or interpreta- 
tions issued pursuant to subsection 
(c)(13) (as in effect on the day before the 
date of the enact~nent of the 
Gmnwn-Leach-Bliley Act) to be usual in 
connection with the transaction of bank- 
ing or other financial operations abroad. 

(H) Directly or indirectly acquir- 
ing or controlling, whether as principal, 
on belralf of 1 or more entities (including 
entities, other than a depository institu- 
tion or subsidiary of a depository institu- 
tion, that the bank holding company 
controls), or othemqse, shares, assets, or 
ownership interests (including debt or 
equity securities, partnership interests, 
trust certificates, or otl~er instruments 
representing ownership) of a company or 
other entity, whether or not: constituting 
control of such company or entity, en- 
gaged in any activity not authorized pur- 
suant to this section if-- 

(i) the shares, assets, or owner- 
ship interests are not acquired or held by 
a depository institution or subsidiary of a 
depository." institution; 

(ii) such shares, assets, or own- 
ership interests are acquired and held by-- 
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(I) a securities affiliate or an 
affiliate thereof;, or 

(II) an affiliate of an insurance 
company described in subparagraph (I)(ii) 
that provides investment advice to an 
insurance company and is registered 
pursuant to the Investment Advisers Act 
of 1940, or an affiliate of such investment 
adviser;as part of a bona fide underwrit- 
ing or merchant or investment banking 
activi~7, including investment activities 
engaged in for the purpose of apprecia- 
tion and ultimate resale or disposition of 
the investment; 

(iii) such shares, assets, or own- 
ership interests are held for a period of 
time to enable the sale or disposition 
thereof on a reasonable basis consistent 
with the financial viability of the activi- 
ties described in clause (ii); and 

(iv) during the period such 
shares, assets, or ownership interests are 
held, the bank holding company does not 
routinely manage or operate such com- 
pany or entity except as may be necessary 
or required to obtain a reasonable return 
on investment upon resale or disposition. 

(I) Directly or indirectly acqtfir- 
ing or comrolling, whether as principal, 
on behalf of 1 or more entities (including 
entities, other than a depository institu- 
tion or subsidiary of a deposito~ institu- 
tion, that the bank holding company 
controls) or otherwise, shares, assets, or 
ownership interests (including debt or 
equity securities, partnership interests, 
trust certificates or other instru~nents 
representing ownership) ofa compa~ or 
other enti~’, whether or not constituting 
control of such compaw or entity, en- 
gaged in any activity not authorized pur- 
suant to this section if-- 

(i) the shares, assets, or owner- 
ship interests arc not acquired or held by 
a depository institution or a subsidiary of 
a depository institution; 

(ii) such shares, assets, or own- 
ership interests are acquired and held by 
an insurance compa~ that is predonfi- 

nantly engaged in underwriting life, acci- 
dent and health, or property and casualty 
insurance (other than credit-related insur- 
ance) or providing and issuing annuities; 

(iii) such shares, assets, or own- 
ership interests represent an investment 
made in the ordinary course of business 
of such insurance company in accordance 
with relevant State law goveruing such 
investments; and 

(iv) during the period such 
shares, assets, or ownership interests are 
held, the bank holding company does not 
routinely manage or operate such corn- 

paw except as may be necessary or re- 
quired to obtain a reasonable returu on 
investment. 

(5) Actions Required.-- 
(A) In General.--The Board 

shall, by regulation or order, define, con- 
sistent with the purposes of this Act, the 
activities described in subparagraph (B) 

as financial in nature, and the extent to 
which such activities are financial in 
nature or incidental to a financial activib~. 

(B) Activities.--The activities 
described in this subparagraph are as 
follows: 

(i) Lending, exchanging, trans- 
ferring, investing for others, or safcgl~ard- 
ing financial assets other than money or 
securities. 

(ii) Providing any device or 
other instrumentality for transferring 
money or other financial assets. 

(iii) Arranging, effecting, or 
facilitating financial transactions for the 
account of third parties. 

(6) Required Notification.-- 
(A) In General.--A financial 

holding compaw that acquires aw corn- 

paw or conunences any activity pursuant 
to this subsection shall provide written 
notice to the Board describing the activity 
conmaenced or conducted by the com- 

paw acquired not later than 30 calendar 
days after commencing the activity or 
consmnmating the acquisition, as the case 
may be. 
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(B) Approval Not Required for 
Certain Financial Activities.--Except as 
provided in subsection (j) with regard to 
the acquisition of a savings association, a 
financial holding compa~\v may com- 
mence a~r activi~’, or acquire aw com- 
pany, pursuant to paragraph (4) or any 
regulation prescribed or order issued 
under paragraph (5), without prior ap- 
proval of the Board. 

(7) Merchant Banking Activi- 
ties.-- 

(A) Joint Regulations.--The 
Board and the Secretary of the Treasury 
may issue such regtdations i~nplementing 
paragraph (4)(H), including liraitations on 
transactions between depository institu- 
tions and companies controlled pursuant 
to such paragraph, as the Board and the 
Secretary jointly deem appropriate to 
assure compliance with the purposes and 
prevent evasions of this Act and the 
Gramm-Leach-Bliley Act and to protect 
depository institutions. 

(B) Sunset of Restrictions on 
Merchant Banking Activities of Financial 
Subsidiaries.--The restrictions contained 
in paragraph (45(H) on the ownership and 
control of shares, assets, or ownership 
interests by or on behalf of a subsidiary 
of a deposito~ institution shall not apply 
to a financial subsidiary (as defined in [ 12 
U.S.C. § 24a1) of abank, if the Board and 
the Secretary of the Treasury jointly 
authorize financial subsidiaries of banks 
to engage in merchant banking activities 
pursuant to section 122 of the 
Granun-Leach-Bliley Act. 

(l) Conditions for Engaging in 
Expanded Financial Activities.-- 

( 1 ) in General.--Notwithstanding 
subsection (k), (n), or (o), a bank holding 
company may not engage in an5, activity, 
or directly or indirectly acquire or retain 
shares of any compa~ engaged in any 
activity, under subsection (k), (n), or (o), 
other than activities permissible for any 
bank holding company under subsection 
(c)(85, unless-- 

(A) all of the depository institu- 
tion subsidiaries of the bank holding 
company" are well capitalized; 

(B) all of the depository institu- 
tion subsidiaries of the bank holding 
company are well managed; and 

(C) "the bank holding company 
has filed with the Board-- 

(i) a declaration that the com- 
pany elects to be a financial holding 
compaw to engage in activities or ac- 
quire and retain shares of a compa~\v that 
were not permissible for a bank holding 
co~npaw to engage in or acquire before 
the enactment of the Graram-Leach-Bli- 
ley Act; and 

(ii) a certification that the corn- 
paw meets the requirements of subpara- 
graphs (A) and (B). 

(2) CRA Requirement.-- Not- 
withstanding subsection (k) or (n) of this 
sectio~ [12 U.S.C. § 24a], or section 
46(a) of the Federal Deposit Insurance 
Act, the appropriate Federal banking 
agency shall prohibit a financial holding 
company or aw insured depository insti- 
tution from-- 

(A) commencing any new activ- 
ity under subsection (k) or (n) of this 
section, [12 U.S.C. § 24a1, or section 
46(a) of the Federal Deposit Insurance 
Act; or 

(B) directly or indirectly acquir- 
ing control of a compaw engaged in any 
activi~" under subsection (k) or (n) of this 
section, [12 U.S.C. § 24a], or section 
46(a) of the Federal Deposit Insurance 
Act (other than an investment made pur- 
suant to subparagraph (H) or (I) of sub- 
section (k)(45, or section 122 of the 
Gramm-Leach-Bliley Act, or under sec- 
tion 46(a) of the Federal Deposit Insur- 
ance Act by reason of such section 122, 
by an affiliate already engaged in activi- 
ties under any such provision); 
if aw insured depository institution sub- 
sidiary of such financial holding com- 

paw, orthe insured depository institution 
or any of its insured depository institution 
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affiliates, has received in its most recent 
examination under the ColIunullity Rein- 
vestment Act of 1977, a rating of less 
than "satisfactory record of meeting com- 
munity credit needs". 

(3) Foreign Banks.--For pur- 
poses of paragraph (1), the Board shall 
apply comparable capital and manage- 
merit standards to a foreign bank that 
operates a branch or agency or owns or 
controls a conm~ercial lending company 
in the United Slates, giving due regard to 
the principle of national treatment and 
equality of competitive opportunity. 

(m) Provisions Applicable to 
Financial Holding Companies That Fail 
to Meet Certain Requirements.-- 

(1) In General.--If thc Board 
finds that-- 

(A) a financial holding company 
is engaged, directly or indirectly, in any 
activity under subsection (k), (n), or (o), 
other than activities that are permissible 
for a bank holding compaw under sub- 
section (c)(8); and 

(B) such financial holding corn- 

paw is not in compliance with the re- 
quiremems of subsection (1)(1); 
the Board shall give notice to the finan- 
cial holding compaw to that effect, dc- 
scribing "the conditions giving rise to the 
notice. 

(2) Agreement to Correct Condi- 
tions Required.--Not later than 45 days 
after the date of receipt by a financial 
holding compaw of a notice given under 
paragraph (1) (or such additional period 
as the Board may permit), the financial 
holding company shall execute an agree- 
ment with the Board to comply with the 
requirements applicable to a financial 
holding company under subsection (1)(1). 

(3) Board May Impose Limita- 
tions.--Until thc conditions described in a 
notice to a financial holding company 
under paragraph (1) are corrected, the 
Board may impose such limitations on the 
conduct or activities of tlrat financial 
holding compa~\v or aw affiliate of that 

company" as the Board determines to be 
appropriate under the circumstances and 
consistent with the purposes of this Act. 

(4) Failure to Correct.--If the 
conditions described in a notice to a fi- 
nancial holding company m~dcr paragraph 
(1) arc not corrected within 180 days afier 
the date of receipt by the financial hold- 
ing company of a notice under paragraph 
(1), the Board may require such financial 
holding company, under such terms and 
conditions as ~nay be imposed by the 
Board and subject to such extension of 
time as nmy be granted in the discretion 
of the Board, either-- 

(A) to divest control of aw 
subsidiary depository institution; or 

(B) at "the election of the finan- 
cial holding company instead to cease to 
engage in any activity conducted by such 
financial holding compaw or its subsid- 
iaries (other than a depository institution 
or a subsidiary of a depository institution) 
that is not an activity that is permissible 
for a bank holding company under sub- 
section (c)(8). 

(5) Consultation.--In taking any 
action under Otis subsection, the Board 
shall consult: with all relevant Federal and 
Slate regulatory agencies and authorities. 

(n) Authority to Retain Limited 
Nonfinancial ActMties and Affiliations.-- 

(1) In General.-- Notwithstand- 
ing subsection (a), a company that is not 
a bank holding company or a foreign 
bank (as defined in section l(b)(7) of the 
International Banking Act of 1978) and 
becomes a financiul holding company 
after the date of the enactment of the 
Gramm-Leach-Bliley Act may conti~me 
to engage in any activity and retain direct 
or indirect ownership or control of shares 
of a colnpany engaged in any activity if-- 

(A) the holding company law- 
fully was engaged in the activity or held 
the shares of such company on September 
30, 1999; 

(B) the holding compa~\v is 
predominantly" engaged in financial activ- 



12 USC 1843 371 

ities as defined in paragraph (2); and 
(C) the company engaged in 

such activity continues to engage only in 
the salne activities that such company 
conducted on September 30, 1999, and 
other activities permissible under this 
Act. 

(2) Predominantly Finan- 
cial.--For purposes of this subsection, a 
compa~ is predominantly engaged in 
financial activities ff the annual gross 
revenues derived by the holding company 
and all subsidiaries of the holding com- 
pany (excluding revenues derived from 
subsidiary depositol?." institutions), on a 
consolidated basis, from engaging in 
activities that are financial in nature or 
are incidental to a financial activity under 
subsection (k) represent at least 85 per- 
cent of "the consolidated annual gross 
reveImes of the company. 

(3) No Expansion of Grandfa- 
thered Cmnn~ereial Activities Through 
Merger or Consolidation.--A financial 
holding company that engages in activi- 
ties or holds shares pursuant to this sub- 
section, or a subsidiaB~ of such financial 
holding compaw, may not acquire, in any 
merger, consolidation, or other type of 
business combination, assets of any other 
compa~ that is engaged in any activity 
that the Board has not: determined to be 
financial in nature or incidental to a fi- 
nancial activity under subsection (k), 
except this paragraph shall not apply with 
respect to a compaw that owns a broad- 
casting station licensed under title III of 
the Co~nn~unications Act of 1934 and the 
shares of which are under cormnon con- 
trol with an insurance company since 
January 1, 1998, u~fless such company is 
acquired by, or otherwise becomes an 
affiliate of, a ba~k holding company that, 
at the time such acquisition or affiliation 
is consununated, is 1 of the 5 largest 
domestic bank holding companies (as 
determined on the basis of the consoli- 
dated total assets of such companies). 

(4) Continuing Revenue Limita- 

tionon Grandfathered Co~nnaercial Activ- 
ities.-- Notwithstanding any other provi- 
sion of this subsection, a financial hold- 
ing compaw may continue to engage in 
activities or hold shares in companies 
pursuant to this subsection only to tile 
extent that tile aggregate annual gross 
revenues derived from all such activities 
and all such companies does not exceed 
15 percent of the consolidated annual 
gross revenues of the financial holding 
co~npa~ (excluding revenues derived 
from subsidiapy depositopy institutions). 

(5) Cross Marketing Restrictions 
Applicable to Conunercial Activities.-- 

(A) In General.--A depository. 
institution controlled by a financial hold- 
ing company shall not-- 

(i) offer or market, direclly or 
through any arrangement, any product or 
service of a company whose activities are 
conducted or whose shares are owned or 
controlled by the financial holding com- 
pany pursuant to this subsection or sub- 
paragraph (H) or (I) of subsection (k)(4); 
or 

(ii) permit ant, of its products or 
services to be offcred or marketed, di- 
rectly or through any arrangement, by or 
fl~rough any company described in clause 
(i). 

(B) Rule of Construction.--Sub- 
paragraph (A) shall not be construed as 
prohibiting an arrangement between a 
deposito~ institution and a company 
owned or controlled pursuant to subpara- 
graph (H) or (I) of subsection (k)(4) for 
the marketing of products or services 
through statement inserts or Internet 
wcbsites if-- 

(i) such arrangement does not 
violate section 106 of the Bank Holding 
Company Act Amendments of 1970; and 

(ii) the Board determines that the 
arrangement is in the public interest, does 
not undermine the separation of banking 
and co~nnaerce, and is consistent with the 
safety and sonndness of deposito~ insti- 
tutions. 
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(6) Transactions with Nonfinan- 
cial Affiliates.--A depositol3T institution 
controlled by a financial holding com- 
pany may not engage in a covered trans- 
action (as defined in section 23A(b)(7) of 
the Federal Reserve Act) with any affili- 
ate controlledby the company pursuant to 
this subsection. 

(7) Sunset of Grand[hther.--A 
financial holding company engaged in 
any activity, or retaining direct or indirect 
ownership or control of shares of a com- 
pany, pursuant to this subsection, shall 
terminate such activfly and divest owner- 
ship or control of the shares of such com- 
pa~r before the end of the 10-year period 
beginning onthe date of the enactment of 
the Gramm-Leach-Bliley Act. The Board 
may, upon application by a financial 
holding company, extend such 10-year 
period by a period not to exceed an addi- 
tional 5 years if such extension would not 
be detrimental to the public interest. 

(o) Regulation of Certain Finan- 
cial Holding Companies.--Notwith- 
standing subsection (a), a company that is 
not a bank holding company or a foreign 
bank (as defined in section l(b)(7) of the 
International Banking Act of 1978) and 
becomes a financial holding company 
after the date of enactment of the Gramm- 
Leach-Bliley Act, may continue to en- 
gage in. or directly or indirectly own or 
control shares of a company engaged in, 
activities related to the trading, sale, or 
investment in conunodities and underly- 
ing physical properties that were not 
permissible for bank holding companies 
to conduct in the United States as of 
September 30, 1997, if-- 

(1 ) the holding company, or ant, 
subsidiary, of the holding company, law- 
fully was engaged, directly or indirectly, 
in any of such activities as of September 
30, 1997, in the United States; 

(2) the attributed aggregate 
consolidated assets of the company held 
by the holding company pursuant to this 
subsection, and not othenvise permitted 

to be held by a financial holding com- 
pact, are equal to not more than 5 percent 
of the total consolidated assets of the 
bank holding company, except that the 
Board may increase that percentage by 
such amounts and under such circum- 
stances as the Board considers appropri- 
ate, consistent with the purposes of this 
Act; and 

(3) the holding company does 
not permit-- 

(A) aw compa~\v, the shares of 
which it owns or controls pursuant to this 
subsection, to offer or market aw product 
or service of an affiliated depositop:~ 
institution; or 

(B) any affiliated depository. 
institution to offer or market aw product 
or sel~dce of aw compaw, the shares of 
which are owned or controlled by such 
holding compaw pursuant to this subsec- 
tion. 

§1844. Administration 

(a) Registration of bank holding 
company 

Within one hundred and eighty 
days after MatT 9, 1956, or within one 
hundred and eighty days after becoming 
a bank holding company, whichever is 
later, each bank holding company shall 
register with the Board on forms pre- 
scribed by the Board, which shall include 
such information with respect to the fi- 
nancial condition and operations, man- 
agement, and intcrcompaw relationships 
of the bank holding company and its 
subsidiaries, and related matters, as the 
Board may deem necessa~ or appropriate 
to carry out the purposes of this chapter. 
The Board may, in its discretion, extend 
the time within which a bank holding 
company" shall register and file the requi- 
site information. A declaration filed in 
accordance with section 4(/)(1)(C) [12 
U.S.C. § 1843(1)(1)(C)] shall satisfy the 
requirements of this subsection with 
regard to the registration of a bank hold- 
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ing company but not any requirement to 
file an application to acquire a bank pur- 
suant to section 3. 

(b) Regulations and orders 
The Board is authorized to issue 

such regulations and orders as may be 
necessary, to enable it to adnfinister and 
carry out the purposes of "this chapter and 
prevent evasions thereof. 

(c) Reports and Examinations.-- 
(1) Reports.-- 
(A) In General.--The Board, 

from time to time, may require a bank 
holding company and any subsidiary" of 
such company to submit reports under 
oath to keep the Board informed as to-- 

(i) its financial condition, sys- 
tems lbr monitoring and controlling fi- 
nancial and operating risks, and transac- 
tions with depository institution subsid- 
iaries of the bank holding company; and 

(ii) compliance by the company 
or subsidiary with applicable provisions 
of this Act or any other Federal law that 
the Board has specific jurisdiction to 
enforce against such co~npany or subsid- 
iary. 

03) Use of Existing Reports.-- 
(i) In General.--For purgoses of 

compliance with this paragraph, the 
Board shall, to the fullest extent possible, 
accept:-- 

(I) reports that a bank holding 
company or any subsidiary of such com- 
pany has provided or been required to 
provide to other Federal or State supe~d- 
sots or to appropriate self-regulatory 
orgmfizations; 

(II) information that is otherwise 
required to be reported publicly; and 

(III) externally audited financial 
statements. 

(ii) Availability.--A bank hold- 
ing compaw or a subsidiary of such 
compaw shall provide to the Board, at 
the request of the Board, a report referred 
to in clause (i). 

(iii) Reports Filed with Other 
Agencies.-- 

(I) In General.--In the event that 
the Board requires a report under this 
subsection from a functionally regulated 
subsidia~ of a bank holding company of 
a kind that: is not: required by another 
Federal or State regulatory, authoff~ or an 
appropriate self-regulatory~ organization, 
the Board shall first request that the ap- 
propriate regulatory authority or 
self-regulatory organization obtain such 
report. 

(II) Availability- from Other 
Subsidiap~>-If the report is not made 
available to the Board, and the report is 
necessary to assess a material risk to the 
bank holding company or any of its de- 
pository institution subsidiaries or com- 
pliance with this Act or aw other Federal 
law "that the Board has specific jurisdic- 
tion to enforce against such compaw or 
subsidiary or the systems described in 
paragraph (2)(A)(ii)(II), the Board may 
require such functionally regulated sub- 
sidiary to provide such a report to the 
Board. 

(2) Examinations.-- 
(A) Examination Authority :for 

Bank Holding Companies and 
Subsidiaries.--Subject to subparagraph 
03), the Board may make examinations of 
each bank holding company and each 
subsidiary of such holding company in 
order-- 

(i) to inform the Board of the 
nature of the operations and financial 
condition of the holding company and 
such subsidiaries; 

(ii) to inform the Board of-- 
(I) the financial and operational 

risks wiflfin the holding company system 
that may pose a "threat to the safety and 
soundness of aw depository institution 
subsidiary" of such holding company; and 

(II) the systems for monitoring 
and controlling such risks; and 

(iii) to monitor compliance with 
the provisions of tlfis Act or any other 
Federal law that the Board has specific 
jurisdiction to enforce against such corn- 
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party or subsidiary and those governing 
transactions and relationships between 
any depositoryr institution subsidiary" and 
its affiliates. 

03) Functionally Regulated 
Subsidiaries.--Notwithstanding subpara- 
graph (A), the Board may make examina- 
tions of a functionally regulated subsid- 
iary of a bank holding company only if-- 

(i) the Board has reasonable 
cause to believe that such subsidiary is 
engaged in activities that pose a material 
risk to an "affiliated depository institution; 

(ii) the Board reasonably deter- 
mines, after reviewing relevant reports, 
that examination of the subsidiary is 
necessary to adequately inform the Board 
of the systems described in subparagraph 
(A)(ii)(II); or 

(iii) based on reports and other 
available information, the Board has 
reasonable cause to believe that a subsid- 
iary is not in compliance with this Act or 
any other Federal law that the Board has 
specific jurisdiction to enforce against 
such subsidiary, including provisions 
relating to transactions with an affiliated 
depository institution, and the Board 
cannot make such determination through 
examination of the affiliated depository 
institution or the bank holding company. 

(C) Reslricted Focus of Exami- 
nations.--The Board shall, to the fifllest 
extent possible, limit the focus and scope 
of any examination of a bank holding 
company to-- 

(i) the bank holding company; 
and 

(ii) any subsidiary of the bank 
holding co~npany that could have a mate- 
rially adverse effect on the safety and 
soundness of any depository institution 
subsidiary, of the holding company due 
tO-- 

(I) the size, condition, or activi- 
ties of the subsidiary; or 

(II) the nature or size of transac- 
tions bet~veen the subsidiary" and any 
depository institution that is also a sub- 

sidiary of the bank holding company. 
(D) Deference to Bank Examina- 

tions.--The Board shall, to the fullest 
extent possible, for the purposes of this 
paragraph, use the reports of examina- 
tions of depository institutions made by 
the appropriate Federal and State deposi- 
tory institution supervisory authority. 

(E) Deference to Other Exami- 
nations.--The Board shall, to the fullest 
extent possible, forego an examinationby 
the Board under this paragraph and in- 
stead review the reports of examination 
made of-- 

(i) any registered broker or deal- 
er by or on behalf of the Securities and 
Exchange Commission; 

(ii) any registered investment 
adviser properly registered by or on be- 
half of either the Securities and Exchange 
Conunission or any State; 

(iii) any licensed insurance 
company by or on behalf of any State 
regulatory authority responsible for the 
supervision of insurance companies; and 

(iv) any other subsidiary" that the 
Board finds to be comprehensively super- 
vised by a Federal or State authority. 

(3) Capital.-- 
(A) In General.--The Board may 

not, by regulation, guideline, order, or 
othem, ise, prescribe or impose any capi- 
tal or capital adequacy rules, guidelines, 
standards, or requirements on any func- 
tionally regulated subsidiary of a bank 
holding company that-- 

(i) is not a depository institution; 
and 

(ii) is-- 
(I) in compliance with the appli- 

cable capital requirements of its Federal 
regulatory" authority (including the Secu- 
rities and Exchange Connnission) or State 
insurance authority; 

(II) properly registered as an 
investment adviser under the Investment 
Advisers Act of 1940, or with any State; 
or 

(III) is licensed as an insurance 
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agent with the appropriate State insurance 
authority. 

03) Rule of Construction.--Sub- 
paragraph (A) shall not be construed as 
preventing the Board from imposing 
capital or capital adequacy rules, guide- 
lines, standards, or requirements with 
respect: to-- 

(i) activities of a registered in- 
vestment adviser other than with respect 
to investment advisory activities or activi- 
ties incidental to investment advisory 
activities; or 

(ii) activities of a licensed insur- 
ance agent other than insurance agency 
activities or activities incidental to insur- 
ance agency activities. 

(C) Limitations on Indirect: Ac- 
tion.--In developing, establishing, or 
assessing bank holding company capital 
or capital adequacy rules, guidelines, 
standards, or requirements for purposes of 
this paragraph, the Board may not take 
into account the activities, operations, or 
investments of an "affiliated investment 
compa~ registered under the Investment 
Compact Act of 1940, unless the invest- 
ment compact is-- 

(i) a bank holding company; or 
(ii) controlledby abank holding 

compa~ by reason of ownership by the 
bank holding compa~ (including’through 
all of its affiliates) of 25 percent or more 
of the shares of the investment compa~;, 
and the shares owned by the bank holding 
company have a market value equal to 
more than $1,000,000. 

(4) Functional Regulation of 
Securities and Insurance Activities.-- 

(A) Securities Activities.--Sec- 
urities activities conducted in a function- 
ally regulated subsidiary of a depositor), 
institution shall be subject to regulation 
by the Securities and Exchange Commis- 
sion, and by relevant State securities 
authorities, as appropriate, subject to 
section 104 of the Gramm-Leach-Bliley 
Act [15 U.S.C. § 6701], to the same ex- 
tent as if they were conducted in a 

nondepository institution subsidiary of a 
bank holding compa~. 

03) Insurance Activities.--Sub- 
ject to section 104 of the 
Gramm-Leach-Bliley Act [15 U.S.C. § 
6701], insurance agency and brokerage 
activities and activities as principal con- 
ducted in a functionally regulated subsid- 
iary of a depository institution shall be 
subject to regulation by a State insurance 
authority to the same extent as if they 
were conducted in a nondepository insti- 
tution subsidiary of a bank holding com- 
pany. 

(5) Definition.--For purposes of 
this subsection, the term Tuncfionally 
regulated subsidiary’ means any com- 
pany-- 

(A) that is not: a bank holding 
company or a depository institution; and 

03) that is-- 
(i) a broker or dealer that is 

registered under the Securities Exchange 
Act of 1934; 

(ii) a registered investment ad- 
viser, properly registered by or on behalf 
of either "the Securities and Exchange 
Commission or an5’ State, wifl~ respect to 
fl~e investment advisory activities of such 
investment adviser and activities inciden- 
tal to such investment advisory activities; 

(iii) an investment company that 
is registered under the Investment Com- 
pany Act of 1940; 

(iv) an insurance compa~, with 
respect to insurance activities of the in- 
surance company and activities incidental 
to such insurance activities, that is subject 
to supervision by a State insurance regu- 
lator; or 

(v) an entity that is subject to 
regulation by the Conunodity Futures 
Trading Conmfission, with respect to the 
conmaodities activities of such entity and 
activities incidental to such commodities 
activities .... 

(e) Termination of activities or 
ownership or control of nonbank subsid- 
iaries constituting serious risk 
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(1) Notwithstanding a~7 other 
provision of this chapter, the Board may, 
whenever it has reasonable cause to be- 
lieve that the continuation by a bank 
holding company of a~~ activity or of 
ownership or control of any of its non- 
bank subsidiaries, other than a nonbank 
subsidiary, of a bank, constitutes a serious 
risk to the financial safety, soundi~ess, or 
stability of a bank holding company sub- 
sidiary bank and is inconsistent with 
sound banking principles or with the 
purposes of this chapter or with the Fi- 
nancial Institutions Supervisory Act of 
1966, at the election of the bank holding 
company-- 

(A) order the bank holding com- 
pany or any such nonbank subsidiaries, 
after due notice and opportunity for hear- 
ing, and after considering the views office 
bank’s primau supervisor, which shall be 
the Comptroller of the Currency in the 
case of a national bank or the Federal 
Deposit Insurance Corporation and the 
appropriate State supervisory authority in 
the case of an insured nonmember bank, 
to terminate such activities or to terminate 
(within one hundred and twenty days or 
such longer period as the Board may 
direct in unusual circumstances) its own- 
ership or control of any such subsidiary. 
either by sale or by distribution of the 
shares of the subsidiary to the sharehold- 
ers of the bank holding company; or 

03) order the bank holding com- 
pany, after due notice and opportuulty for 
hearing, and after consultation with the 
primary supervisor for the bank, which 
shall be the Comptroller of the Currency 
in the case of a national bank, and the 
Federal Deposit Insurance Corporation 
and the appropriate State supervisor in 
the case of an insured nomnember bank, 
to termina/tc (within 120 days or such 
longer period as the Board may direct) 
the ownership or control of any suchbank 
by such company. 
The distribution referred to in subpara- 
graph (A) shall be pro rata with respect to 

all of the shareholders of the distributing 
bank holding compa~, and the holding 
company shall not make any charge to its 
shareholders arising out of such a distri- 
bution. 

(2) The Board may in its discre- 
tion apply to the United States district 
court within the jurisdiction of which the 
principal office of the holding company is 
located, for the enforcement of any effec- 
tive and outstanding order issued under 
this section, and such court shall have 
jurisdiction and power to order and re- 
quire compliance therewith, but except as 
provided in section 1848 of this title, no 
corm shall have jurisdiction to affect by 
injunction or otherwise the issuance or 
enforcement of any notice or order under 
this section, or to review, modify, sus- 
pend, terminate, or set aside any such 
notice or order .... 

(g) Authority of State Insurance 
Regulator and the Securities and Ex- 
change Conmaission.-- 

(1) In General.--Notwithstanding 
any other provision of law, a~ regula- 
tion, order, or other action of the Board 
that requires a bank holding company to 
provide fimds or other assets to a subsid- 
iau depository institution shall not be 
effective nor enforceable with respect to 
an entity described in subparagraph (A) 
if-- 

(A) such funds or assets are to 
be provided by-- 

(i) a bank holding company that 
is an insurance company, a broker or 
dealer registered under the Securities 
Exchange Act: of 1934, an investment 
compa~ registered under the Investment 
Company Act of 1940, or an investment 
adviser registered by or on behalf of 
either the Securities and Exchange Com- 
mission or a~; State; or 

(ii) an affiliate of the depository 
institution that is an insurance company 
or a broker or dealer registered under the 
Securities Exchange Act of 1934, an 
investment company registered under the 
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Investment Company Act of 1940, or an 
investment adviser registered by or on 
behalf of either the Securities and Ex- 
change Cormnission or aw State; and 

03) the State insurance authority 
for the insurance co~npany or the Securi- 
ties and Exchange Commission for the 
registered broker, dealer, investment 
adviser (solely with respect to investment 
advisory activities or activities incidental 
thereto), or investment company, as the 
case may be, determines in writing sent to 
the holding company and the Board that 
the holding company shall not provide 
such funds or assets because such action 
would have a material adverse effect on 
the financial condition of the insurance 
company or the broker, dealer, invest- 
ment company, or investment adviser, as 
the case may be. 

(2) Notice to State Insurance 
Authority or SEC Required.--If the Board 
requires a bank holding company, or an 
affiliate of a bank holding company, that 
is an insurance company or a broker, 
dealer, investment co~npany, or invest- 
ment adviser described in paragraph 
(1)(A) to provide funds or assets to a 
depository institution subsidiary of the 
holding company pursuant to any regula- 
tion, order, or other action of the Board 
referred to in paragraph (1), the Board 
shall promptly notify "the Statc insurance 
anthority for the insurance company, the 
Securities and Exchange Commissio~ or 
State securities regulator, as the case may 
be, of such requirement. 

(3) Divestiture in Lieu of Other 
Action.--If the Board receives a notice 
described in paragraph (1)03) from a 
State insurance authority or the Securities 
and Exchange Commission with regard to 
a bank holding company or affiliate re- 
ferred to in that paragraph, the Board may 
order the bank holding company to divest 
the depository institution not later than 
180 days after receiving the notice, or 
such longer period as the Board deter- 
mines consistent with the safe and sound 

operation of tl~e depository institution. 
(4) Conditions Before Divesti- 

ture.--During the period begimfing on the 
date an order to divest is issued by the 
Board under paragraph (3) to a bank 
holding company and ending on the date 
the divestiture is completed, the Board 
nmy impose any conditions or restrictions 
on the holding company’s ownership or 
operation of the depository institution, 
including restricting or prohibiting trans- 
actions between the depository institution 
and any affiliate of the institution, as are 
appropriate under the circumstances. 

(5) Rule of Construction.--No 
provision of Otis subsection may be con- 
strued as limiting or otherwise affecting, 
except to the extent specifically provided 
in "this subsection, the regulatory author- 
it)’, including the scope of the authority, 
of any Federal agency or department with 
regard to any entit)" that is within the 
jurisdiction of such agency or department. 

§1846. Reservation of rights to States 

(a) In general 
No provision of this chapter 

shall be construed as preventing any State 
from exercising such powers and jurisdic- 
tion which it now has or may hereafter 
have with respect to companies, banks, 
bank holding companies, and subsidiaries 
thereof.... 

§1847. Penalties 

(c) Notice under this section 
after separation from sel~’ice 

The resignation, termination of 
employment or participation, or separa- 
tion of an institution-affiliated party 
(within the meaning of section 1813 (u) of 
this ti0e) with respect to a bank holding 
company" (including a separation caused 
by the deregistration of such a company) 
shall not affect "the jurisdiction and au- 
thorit), of the Board to issue any notice 
and proceed under tiffs section against 
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any such party, if such notice is set,Ted 
before the end of the 6-year period begin- 
ning on the date such pare./ceased to be 
such a paw with respect to such holding 
compa~ (whether such date occurs be- 
fore, on, or after August 9, 1989) .... 

§1848. Judicial review 

Any party aggrieved by an order 
of the Board under this chapter may ob- 
tain a review of such order in the United 
States Court of Appeals within any circuit 
wherein such party has its principal place 
of business, or in the Court of Appeals in 
the District of Columbia, by filing in the 
court:, within thirty days after the entry of 
the Board’s order, a petition praying that 
the order of the Board be set aside. A 
copy of such petition shall be forthwith 
transmitted to the Board by the clerk of 
the court, and thereupon the Board shall 
file in the court the record made before 
the Board, as provided in section 2112 of 
Title 28. Upon the filing of such petition 
the court shall have jurisdiction to affirm, 
set aside, or modify the order of the 
Board and to require the Board to take 
such action with regard to the matter 
under review as the court deems proper. 
The findings of the Board as to the facts, 
if supported by substantial evidence, shall 
be conclusive. 

§1848a. Limitation on rulemaldng, 
prudential, supervisoD~, and 
enforcement authority of the 
board 

(a) Limitation on Direct Ac- 
tion.--The Board may not prescribe regu- 
lations, issue or seek ently of orders, 
impose restraints, restrictions, guidelines, 
requirements, safeguards, or standards, or 
othem’ise take any action under or pursu- 
ant to an5; provision of this Act or section 
8 of the Federal Deposit Insurance Act 
against or with respect to a functionally 
regulated subsidialy of a bank holding 

company unless-- 
(1) the action is necessa~ to 

prevent or redress an tmsafe or unsound 
practice or breach of fiduciary duty by 
such subsidia~ that poses a material risk 
to-- 

(A) the financial safety, sound- 
ness, or stability of an affiliated deposi- 

tor7 institution; or 
(By the domestic or international 

payment system; and 
(2) the Board finds that it is not 

reasonably possible to protect effectively 
against the material risk at issue through 
action directed at or against the affiliated 
depositoD~ institution or against deposi- 
tory institutions generally. 

(by Limitation on Indirect Ac- 
tion.--The Board may nnt prescribe regu- 
lations, issue or seek entry of orders, 
impose restraints, restrictions, guidelines, 
requirements, safeguards, or standards, or 
otherwise take any action under or pursu- 
ant to any provision of this Act or section 
8 of the Federal Deposit Insurance Act 
against or with respect to a bank holding 
compa~ that requires the bank holding 
company to require a functionally regu- 
lated subsidiary of the holding company 
to engage, or to refrain from engaging, in 
any conduct or activities mfless the Board 
could take such action directly against or 
with respect to the functionally regulated 
subsidiary~ in accordance with subsection 

(a). 
(c) Actions Specifically Autho- 

rized.--Notwithstanding subsection (a) or 
(by, the Board may take action under this 
Act or section 8 of the Federal Deposit 
Insurance Act to enforce compliance by a 
:functionally regulated subsidiary of a 
bank holding company wifl~ any Federal 
law that the Board has specific jurisdic- 
tion to enforce against such subsidiary’. 

(d) Functionally Regulated Sub- 
sidiary Defined.--For purposes of this 
section, the term ’functionally regulated 
subsidiary’ has the meaning given the 
term in section 5(c)(5) [12 U.S.C. § 
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1844(c)(5)]. 

§1849. Saving provision 

(a) General rule 
Nothing herein contained shall 

be interpreted or construed as approving 
an5’ act, action, or conduct wtfich is or has 
been or may be in violation of existing 
law, nor shall anything herein contained 
constitute a defense to any action~ suit, or 
proceeding pending or hereafter instituted 
on account of any prohibited antitrust or 
monopolistic act, action, or conduct, 
except as specifically provided in this 
section. 

(b) Antitrust review 
(1) In general 
The Board shall immediately 

notil), the Attorney General of any ap- 
proval by it pursuant to section 1842 of 
this title of a proposed acquisition, mer- 
ger, or consolidation transaction and, if 
the transaction also involves an acquisi- 
tion under section 4, li~e Board shall also 
notif5T the Federal Trade Commission of 
such approval. If li~e Board has found 
that ill must act immediately in order to 
prevent the probable failure of a bank or 
bank holding company involved in any 
such transaction, the transaction may be 
consummated immediately upon approval 
by the Board. If the Board has advised 
the Comptroller of the Currency or the 
State supervisory authority, as the case 
~uay be, of the existence of an emergency 
requiring expeditious action and has 
required the submission of views and 
recolmnendations within ten days, the 
transaction may not be consummated 
before the fiffi~ calendar day after the date 
of approval by the Board. In all other 
cases, the transaction may not be consum- 
nrated before the thirtieth calendar day 
after the date of approval by the Board or, 
ffthe Board has not received any adverse 
comment from the Attorney General of 
the United States relating to competitive 
factors, such shorter period of time as 

~uay be prescribed by the Board with the 
concurrence of the Attorney General, but 
in no event less than 15 calendar days 
after the date of approval. Any action 
brought trader the antitrust laws arising 
out of an acquisition, merger, or consoli- 
dation transaction approved trader section 
1842 of lifts title shall be commenced 
prior to the earliest time under this sub- 
section at which the transaction approval 
under section 1842 of this title might be 
consummated. The commencement of 
such an action shall stay the effectiveness 
of the Board’s approval unless the court 
shall otherwise specifically order. In any 
such action, the court shall review de 
novo the issues presented. Inanyjudicial 
proceeding attacking any acquisition, 
merger, or consolidation transaction 
approved pursuant to section 1842 of this 
title on the ground that such transaction 
alone and of itself constituted a violation 
of any antitrust laws other than section 2 
of Title 15, the standards applied by the 
court shall be identical with those limt the 
Board is directed to apply under section 
1842 of’this title. Upon the consumma- 
tion of an acquisition, merger, or consoli- 
dationtransaction approved under section 
1842 of this title in compliance with this 
chapter and after the termiuation of any 
antitrust litigation commenced within the 
period prescribed in this section, or upon 
the termination of such period if no such 
litigation is commenced therein, the trans- 
action may not thereafter be attacked in 
any judicial proceeding on the ground 
that it alone and of itself constituted a 
violation of any antitrust laws other than 
section 2 of Title 15, but nothing in lifts 
chapter shall exempt any bank holding 
compa~ involved in such a transaction 
from complying with the antitrust laws 
after the consummation of such transac- 
tion. 

(2) Section 1823(1") cases 
(A) If-- 
(i) the Federal Deposit Insurance 

Corporation learns that a bank insured by 
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such Corporation is in danger of closing; 
and 

(ii) the Corporation is consider- 
ing assisting the acquisition of such bank 
and its affiliated banks by another bank or 
holding company under section 1823(1) 
of this title and such acquisition is subject 
to the approval of the Board under section 
1842 of this title, 
the Corporation shall immediately notify 
the Board of such facts. 

(B) Upon receipt of notice from 
the Federal Deposit Insurance Corpora- 
tion under subparagraph (A) or at such 
earlier time as deemed appropriate by the 
Board, the Board shall i~mnediately notify 
the Attorney General of the United States 
of the facts concerning the possible ac- 
quisition. 

(C) Within 5 days of receiving 
notice under subparagraph (B), the Attor- 
ney General shall notify the Board in 
writing of the Attorney General’s prelirai- 
naly finding as to the consistency of the 
possible acquisition with the antitrust 
laws. 

(D) The Board may reduce or 
eliminate the post-approval waiting pe- 
riod established under paragraph (1) for 
an acquisition to which this paragraph 
applies, except that such period may not 
be eliminated or reduced to less than 5 
days without the concurrence of the At- 
torney General. 

(c) Antitrustproceedings; Board 
and State banking agency as paW; 
representation by counsel 

In any action brought under the 
antitrust laws arising out of any acquisi- 
tion, merger, or consolidation transaction 
approved by the Board trader section 
1842 of this title, "the Board and any State 
banking supervisory agency having juris- 
diction within the State involved, may 
appear as a party of its own motion and as 
of right, and be represented by its coun- 
sel .... 

(e) Antitrust litigation; substan- 

tive law applicable to proceedings pend- 
ing on or after July 1, 1966, with respect 
to merger transactions 

AW court having pending be- 
fore it on or after July 1, 1966, any litiga- 
tion initiated under the antitrust laws by 
the Attorney General with respect to any 
acquisition, merger, or consolidation of 
the kind described in section 1842(a) of 
this title shall apply the substantive rule 
of law set forth in section 1842 of this 
title. 

(1) Definition of "antitrust laws" 
For the purposes of this section, 

the term "antitrust laws" means the Act of 
July 2, 1890 (the Sherman Antitrust Ac0, 
the Act of October 15, 1914 (the C1wton 
Act), and any other Acts in pari materia. 

§ 1850. Acquisition of subsidiary, 
nonbanldng activity or busi- 
ness, and tying arrangement: 
Federal Reserve Board pro- 
ceedings; application for au- 
thorization; competitor as 
party in interest and person 
aggrieved; judicial review 

With respect to any proceeding 
before the Federal Reserve Board where- 
in an applicant seeks authority to acquire 
a subsidiary which is a bank under sec- 
tion 1842 of this title or to engage in an 
activity othmwise prohibited under chap- 
ter 22 of this title [12 U.S.C. § 1971 et 
seq.], a party who would become a com- 
petitor of the applicant or subsidiary, 
thereof by virlue of the applicant’s or its 
subsidiary’s acquisition, entry into the 
business involved, or activi~, shall have 
the right to be a paw in interest in the 
proceeding and, in the event of an ad- 
verse order of the Board, shall have the 
right as an aggrieved paw to obtain 
judicial review thereof as provided in 
section 1848 of this title or as otherwise 
provided by law. 
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CHAPTER 22--TYING ARRANGEMENTS 

§1971. Definitions 

As used in this chapter, the 
terms "bank", "bank holding company", 
"subsidiary", and "Board" have the mean- 
ing ascribed to such terms in section 1841 
of this title. For purposes of this clkapter 
only, the term "company", as used in 
section 1841 of this title, means any 
person, estate, trust, partnership, corpora- 
tion, association, or sinfilar organization, 
but does not include any corporation the 
majority of the shares of which arc owned 
by the United States orby any State. The 
term "trust service" means any service 
customarily performed by a bank trust 
department. For purposes of this section, 
a financial subsidiary of a national bank 
engaging in activities pursuant to section 
5136A(a) of the Revised Statutes of the 
United States [12 U.S.C. § 24a(a)] shall 
be deemed to be a subsidiary of a bank 
holding company, and not a subsidiary of 
a ba~k. 

§1972. Certain tying arrangements 

prohibited; correspondent 

accounts 

(1) A bank shall not in any man- 
ner extend credit, lease or sell property of 
any kind, or furnish any service, or fix or 
vary the consideration for any of the 
foregoing, on the condition or require- 
ment-- 

(A) that the customer shall ob- 
tain some additional credit, propem.’, or 
service from such bank other than a loan, 
discount, deposit, or trust service; 

03) that the customer shall ob- 
tain some additional credit, propeW, or 
service from a bank holding company of 
such bank, or from any other subsidiary 
of such bank holding company; 

(C) that the customer provide 
solne additional credit, property, or ser- 

vice to such bank, other than those rclatcd 
to and usually provided in connection 
with a loan, discount, deposit, or trust 
service; 

(D) that the customer provide 
some additional credit, property, or ser- 
vice to a bank holding company of such 
bank, or to any other subsidiary of such 
bank holding company; or 

(E) that the customer shall not 
obtain some other credit, property, or 
service from a competitor of such bank, a 
bank holding company of such bank, or 
any subsidia~7 of such bank holding 
company, other than a condition or re- 
quiremem that suchbank shall reasonably 
impose in a credit transaction to assure 
the soundness of the credit. 
The Board may by regulation or order 
permit such exceptions to the foregoing 
prohibition and the prohibitions of section 
1843(1)(9) and 1843(h)(2) of this title as 
it considers will not be contrary to tl~e 
purposes of this chapter. 

(2)(A) No bank which maimains 
a correspondent account in the name of 
another bank shall nrake an extension of 
credit to an executive officer or director 
of, or to any person who directly or indi- 
rectly or acting through or in concert with 
one or more persons owns, controls, or 
has the power to vote more than 10 per 
centum of any class of voting securities 
of, such other bank or to any related 
interest of such person lmless such exten- 
sion of credit is made on substantially the 
same terms, including interest rates and 
collateral as those prevailing at the time 
for comparable transactions with other 
persons and does not involve more than 
the normal risk of repayment or present 
other unfavorable features. 

03) No bank shall open a corre- 
spondent account at another bank while 
such bank has outstanding an extension 
of credit to an executive officer or direc- 
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tor of, or other person who directly or in- 
directly or acting through or in concert 
with one or more persons owns, controls, 
or has the power to vote more than 10 per 
centtm~ of any class of voting securities 
of, the bank desiring to open the account 
or to any related interest of such person, 
mfless such extension of credit was made 
on substantially the same terms, including 
interest rates and collateral as those pre- 
vailing at the time for comparable trans- 
actions with other persons and does not 
involve more than the normal risk of 
repayment or present other unfavorable 
features. 

(C) No bank which maintains a 
correspondent account at another bank 
shall make an extension of credit to an 
executive officer or director of, or to any 
person who directly or indirectly acting 
through or in concert with one or more 
persons owns, controls, or has the power 
to vote more tlran 10 per centum of ant’ 
class of voting securities of, such other 
bank or to any related interest of such 
person, unless such extension of credit is 
made on substantially the same terms, 
including interest rates and collateral as 
those prevailing at the ti~ne for compara- 
ble transactions with other persons and 
does not involve more than the normal 
risk of repayment or present other mffa- 
vorable features. 

(D) No bank which has out- 
standing an extension of credit to an 
executive officer or director of, or to any 
person who directly or indirectly" or act- 
ing through or in concert with one or 
more persons owns, controls, or has the 
power to vote more than 10 per centum of 
any class of voting securities of, another 
bank or to any related interest of such 
person shall open a correspondent ac- 
count at such other bank, mfiess such 
extension of credit was made on substan- 
tially the same terms, including interest 
rates and collateral as those prevailing at 
the time for comparable transactions with 
other persons and does not involve more 

than the normal risk of repayment or 
present other mffavorable features. 

(E) For purposes of this pare- 
graph, the term "extension of credit" shall 
have the meaning prescribed by tile 
Board pursuant to section 375b of this 
tire and the term "executive officer" shall 
have the same meaning given it under 
section 375a of this tire. 

(F) Civil money penalty 
(i) First tier 
Any bank which, and any insti- 

tution-affiliated paw (within the meaning 
of section 1813(u) of this title) with re- 
spect to such bank who, violates any 
provision of this paragraph shall forfeit 
and pay a civil penalty of not more than 
$5,000 for each day during wtfich such 
violation continues. 

(ii) Second tier 
Notwithstanding clause (i), any 

bank which, ant, institution-affiliated 

paw (within the ~neaning of section 
1813(u) of this title) with respect to such 
bank who-- 

(I)(aa) commits any violation 
described in clause (i); 

(bb) recklessly engages in an 
unsafe or unsound practice in conducting 
tile affairs of such bank; or 

(cc) breaches any fiduciary, duty; 
(II) which violation, practice or 

breach-- 
(aa) is part of a pattern of mis- 

conduct; 
(bb) canses or is likely to cause 

more than a minimal loss to such bank; or 
(cc) results in pecuniary gain or 

other benefit to such paW, 
shall forfeit and pay a civil penalty of not 
more than $25,000 for each day during 
which such violation, practice, or breach 
continues. 

(iii) Third tier 
Notwithstanding clauses (i) and 

(ii), any bank which, and any institntion- 
affiliated pare. (within the meaning of 
section 1813(u) of tlfis title) with respect 
to such bank who-- 
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(I) knowingly-- 
(aa) commits aw violation de- 

scribed in clause (i); 
(bb) engages in aw unsafe or 

unsound practice in conducting the affairs 
of such bank; or 

(cc) breaches any fiduciary duty; 
and 

(II) knowingly or recklessly 
causes a substantial loss to such bank or 
a substantial pecunialy gain or other 
benefit to such party by reason of such 
violatio~ practice or breach, 
shall forfeit and pay a civil penalty in an 
amount not to exceed the applicable 
maximum amount determined under 
clause (iv) for each day during which 
such violation, practice or breach contin- 
ues. 

(iv) Maximum amoums of pen- 
alties for any violation described in 
clause (iii) 

The maximum daily amount of 
any civil penalty which may be assessed 
pursuant to clause (iii) for aw violation, 
practice or breach described in such 
clause is-- 

(I) in the case of any person 
other than a bank, an amount to not ex- 
ceed $1,000,000; and 

(II) in the case of a bank, an 
amount not to exceed the lesser of-- 

(aa) $1,000,000; or 
(bb) 1 percent of the total assets 

of such bank. 
(v) Assessment; etc. 
Any penalty imposed under 

clause (i), OiL or (iii) may be assessed 
and collected-- 

(I) in the case of a national bank, 
by the Comptroller of the Currency; 

(II) in the case of a State mem- 
ber bank, by the Board; and 

(III) in the case of an insured 
nonmember State bank, by the Federal 
Deposit Insurance Corporation, 
in the maturer provided in subparagraphs 
(E), (F), (G), and (I) of section 18180)(2) 
of this title for penalties imposed (under 

such section) and aw such assessment 
shall be subject to the provisions of such 
section .... 

(H) Notice under this section 
after separation from service 

The resignation, tern~ination of 
employment or participation, or separa- 
tion of an institution-affiliated paw 
(within the meahing of section 1813 (u) of 
this title) with respect to such a bank 
(including a separation caused by the 
closing of such a bank) shall not affect 
the jurisdiction and authority of the ap- 
propriate Federal banking agency to issue 
any notice and proceed under this section 
against: any such party, if such notice is 
served before "the end of’the 65ear period 
beginning on the date such party ceased 
to be such a party with respect to such 
bank (whether such date occurs before, 
on, or "after August 9, 1989.) 

§1975. Civil actions by persons in- 
jured; jurisdiction andvenue; 
amount of recovery 

AW person who is injured in his 
business or prope~; by reason of aw- 
thing forbidden in section 1972 of this 
title may sue therefor in aw district court 
of the United States in which the defen- 
dant resides or is found or has an agent, 
without regard to the amount in contro- 
versy, and shall be entitled to recover 
three times the amount of the damages 
sustained by him, and the cost of suit, 
including a reasonable attorney’s fee. 

§1976. Injunctive relief for persons 
against threatened loss or 
damages; equitable proceed- 
ings; preliminal3, injunctions 

AW person may sue for and 
have injunctive relief, in any court of the 
United States having jurisdiction over the 
parties, against threatened loss or damage 
by reason of a violation of section 1972 
of this title, under the same conditimts 
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and principles as injunctive relief against 
threatened conduct that will cause loss or 
damage is granted by courts of equi~ and 
under the roles governing such proceed- 
ings. Uponthe executionofproper bond 

against damages for an injunction 
improvidently granted and a showing that 
the danger of irreparable loss or damage 
is irmnediate, a preliminary injunction 
may issue. 

CHAPTER 30--COMMUNITY REINVESTMENT 

§2903. Financial institutions; evalua- 
tion 

(a) In general 
In connection with its examina- 

tion of a financial institution, the appro- 
priate Federal financial supervisory agen- 
cy shall-- 

(1) assess the institution’s record 
of meeting the credit needs of its entire 
cmmnunity, including low- and moder- 
ate-income neighborhoods, consistent 
with the sale and sound operation of such 
institution; and 

(2) take such record into account 
in its evah~ation of an application :for a 
deposit facility by such institution. 

(b) Majority-owned institutions 
In assessing and taking into 

account, under subsection (a) of this 
section, the record of a nonminofi- 
~r-owned and nonwomen-owned finan- 
cial institution, the appropriate Federal 
financial supervisory agency may con- 
sider as a factor capital investment, loan 
participation, and other ventures under- 
taken by the institution in cooperation 
with rainority- and women-owned finan- 
cial institutions and low-income credit 
unions provided that these activities help 
meet the credit needs of local conunuN- 
ties in wlfich such institutions and credit 
unions are chartered. 

(c) Financial Holding Company 
Requirement.-- 

(1) In General.--An election by 
a bank holding company to become a 
financial holding company under section 
4 of the Bank Holding Company Act of 

1956 shall not be effective if-- 

(A) the Board finds that, as of 

the date the declaration of such election 
and the certification is filed by such hold- 

ing company under section 4(1)(1)(C) of 

the Bank Holding Company Act of 1956, 

not all of the subsidiary" insured deposi- 

tory institutions of the bank holding com- 

paw had achieved a rating of’satisfactory 
record of meeting community credit 

needs’, or better, at the most recent exam- 

ination of each such institution; and 

(B) the Board notifies the com- 

pact of such finding before the end of the 

30-day period beginning on such date. 

(2) Limited Exclusions :for 
Newly Acquired Insured Depository, 

Institutions.--Any insured depository, 

institution acquired by a bank holding 

company during the 12-month period 

preceding the date of the submission to 

the Board of the declaration and certifica- 

tion under section 4(1)(1)(C) of the Bank 
Holding Company Act of 1956 may be 

excluded for purposes of paragraph (1) 

during the 12-month period begriming on 

the date o:f such acquisition if-- 

(A) the ba~kk holding company 

has submitted an affirmative plan to the 

appropriate Federal financial supervisory 

agency to take such action as may be 

necessary in order for such institution to 

achieve a rating of’satisfactory record of 

meeting contmunity credit needs’, or bet- 

ter, at the next examination of the institu- 

tion; and 
(B) the plan has been accepted 

by such agency. 

(3) Definitions.--For purposes of 
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this subsection, the following definitions 
shall apply: 

(A) Bank Holding Company; 
Financial Holding Company.--The terms 
"oank holding company’ and ’financial 
holding compm\,i have the meanings 
given those terms in section 2 of the Bank 
Holding CompaI~ Act of 1956. 

03) Board.--The term ’Board’ 
means the Board of Governors of the 
Federal Reserve System. 

(C) Insured Depository Institu- 
tion.--The term ’insured depository insti- 
tution’ has the meaning given the term in 
section 3(c) of the Federal Deposit Insur- 
ance Act. 

(d) Low-cost education loans 
In assessing and taking into 

account, under subsection (a), the record 
of a financial institution, the appropriate 
Federal financial supervisory agency 
shall consider, as a factor, low-cost edu- 
cation loans provided by the financial 
institution to low-income borrowers. 

§2906. Written evaluations 

(a) Required 
(1) In general 
Upon "the conclusion of each 

examination of an insured depository 
institution under section 2 903 of this title, 
the appropriate Federal financial supervi- 
sory agency shall prepare a written 
evaluation of the institution’s record of 
meeting the credit needs of its entire 
communist, including low and moder- 
ate-income neighborhoods. 

(2) Public and confidential sec- 
tions 

Each written evaluation required 
under paragraph (1) shall have a public 
section and a confidential section. 

(b) Public section of report 
(1) Findings and conclusions 
(A) Contents of written evalua- 

tion 
The public section of the written 

evalnation shall-- 

(i) state the appropriate Federal 
financial supervisory agency’s conclu- 
sions for each assessment factor identi- 
fied in the regulations prescribed by the 
Federal financial supervisory agencies to 
implement this chapter; 

(ii) discuss the facts and data 
supporting such conclusions; and 

(iii) contain the institution’s 
rating and a statement describing the 
basis for the rating. 

03) Metropolitan area distinc- 
tions 

The information required by 
clauses (i) and (ii) of subparagraph (A) 
shall be presented separately lbr each 
metropolitan area in which a regulated 
depository institution maintains one or 
more domestic branch offices. 

(2) Assigned rating 
The institution’s rating referred 

to in paragraph (1)(C) shall be 1 of the 
following: 

(A) "Outstanding record of 
~neeting communist credit needs". 

03) "Satisfactory record of ~neet- 
ing community credit needs". 

(C) "Needs to improve record of 
meeting community credit needs". 

(D) "Substantial noncompliance 
in meeting conununity credit needs". 
Such ratings shall be disclosed to the 
public on and after July 1, 1990. 

(c) Confidential section of report 
(1) Privacy of name d individuals 
The confidential section of the 

written evaluation shall contain all refer- 
ences that identify any customer of the 
institution, any employee or officer of the 
institution, or any person or organization 
that has provided information in confi- 
dence to a Federal or State financial su- 
pervisory agency. 

(2) Topics not suitable for dis- 
closure 

The confidential section shall 
also contain a~ statements obtained or 
~nade by the appropriate Federal financial 
supervisory agency in the course of an 
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examination whictk in the judgment of 
the agency, are too sensitive or specula- 
tive in nature to disclose to the institution 
or the public. 

(3) Disclosure to depository 
institution 

The confidential section may be 
disclosed, in whole or part, to the institu- 
tion, if the appropriate Federal financial 
supervisory agency determincs that such 
disclosure will promote the objectives of 
this chapter. However, disclosure under 
this paragraph shall not idem~7 a person 
or organization that has provided infor- 
mation in confidence to a Federal or State 
financial supervisory agency. 

(d) Institutions with interstate 
branches 

(1) State-by-State evaluation 
In the case of a regulated finan- 

cial institution that maintains domestic 
branches in 2 or more States, the appro- 
priate Federal financial supervisory agen- 
cy shall prepare-- 

(A) a written evaluation of the 
entire institution’s record of performance 
under this chapter, as required by subsec- 
tions (a), (b), and (c) of this section; and 

03) for each State in which the 
institution maintains 1 or more domestic 
branches, a separate written evaluation of 
the institution’s record of performance 
within such State under this chapter, as 
required by subsections (a), (b), and (c) of 
this section. 

(2) Multistate metropolitan areas 
In the case of a regulated finan- 

cial institution that maintains domestic 
branches in 2 or more States within a 
multistate metropolitan area, the appro- 
priate Federal financial supervisory agen- 
cy shall prepare a separate written evalua- 
tion of the institution’s record of perfor- 
mance within such metropolitan area 
under this chapter, as required by subsec- 
tions (a), (b), and (c) of this section. If 
the agency prepares a written evaluation 
pursuant to this paragraph, the scope of 
the written evaluation required under 

paragraph (1)(B) shall be adjusted ac- 
cordingly. 

(3) Content of State level evalu- 
ation 

A written evaluation prepared 
pursuant to paragraph (1)03) shall-- 

(A) present the information 
required by subparagraphs (A) and 03) of 
subsection (b)(1) of this section sepa- 
rately for each metropolitan area in which 
the institution nraintains 1 or more do- 
mestic branch offices and separately for 
the remainder of the normaetropolitan area 
of the State if the institution maintains 1 
or more domestic branch offices in such 
nonmetropolitan area; and 

03) describe how the Federal 
financial supervisory agency has per- 
:formed the examination of the institution, 
including a list of the individual branches 
examined. 

(e) Definitions 
For purposes of this section the 

following definitions shall apply: 
(1) Domestic branch 
The term "domestic branch" 

means aw branch office or other facility 
of a regulated financial institution that 
accepts deposits, located in aw State. 

(2) Metropolitan area 
The term "metropolitan area" 

means any primary metropolitan statisti- 
cal area, metropolitan statistical area, or 
consolidated metropolitan statistical area, 
as defined by the Director of the Office of 
Management and Budget, with a popula- 
tion of 250,000 or more, and any other 
area designated as such by the appropri- 
ate Federal financial supervisory agency. 

(3) State 
The term "State" has the same 

meaning as in section 1813 of this title. 

§2908. Small bank regulatory relief 

(a) In General.--Except as pro- 
vided in subsections (b) and (c), any 
regulated financial institution with aggre- 
gate assets of not more than 



12 USC 3201 

$250,000,000 shall be subject to routine 
examination trader this title-- 

(l) not more than once every 60 
months for an institution that has 
achieved a rating of ’outstanding record 
of meeting connnunity credit needs’ at its 
most recent examination under section 
804; 

(2) not more than once every 48 
months for an institution that has received 
a rating of’satisfactory record of meeting 
conununity credit needs’ at its most recent 
exaraination under section 804; and 

(3) as deemed necessary by the 
appropriate Federal financial supervisory 
agency, for an institution that has re- 
ceived a rating of less than ’satisfactory 
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record of meeting connnunity credit 
needs’ at its most recent examination 
trader section 804. 

(b) No Exception frown CRA 
Examinations in Connection with Appli- 
cations [’or Deposit Facilifles.--A regu- 
lated financial institution described in 
subsection (a) shall remain subject to 
examination trader this title in connection 
with an application for a deposit facility. 

(c) Discretion.--A regulated 
financial institution described in subsec- 
tion (a) may be subject to more frequem 
or less frequent examinations for reason- 
able cause under such circtm~stances as 
may be determined by the appropriate 
Federal financial supervisory agency. 

CHAPTER 33--DEPOSITORY INSTITUTION 
I Lh, NAGEMENT INTERLOCKS 

§3201. Definitions 

As used in this chapter-- 
(l) the term "depository institu- 

tion" means a connnercial bank, a savings 
bank, a trust company, a savings and loan 
association, a building and loan associa- 
tion, a homestead association, a coopera- 
tive bank, an industrial bank, or a credit 
tmion; 

(2) the term "depository holding 
company" nmans a bank holding com- 
pany as defined in section 184 l(a) of this 
fl0e, a company which would be a bank 
holding company as defined in section 
184 l(a) of this title but for the exemption 
contained in subsecflon (a)(5)(F) thereof, 
or a savings and loan holding company as 
defined in section 1730a(a)(1)(D) of this 
fl0e; 

(3) the characterization of any 
corporation (including depository institu- 
tions and depository holding companies), 
as an "affiliate of," or as "affiliatod" with 
any other corporation means that-- 

(A) one of the corporations is a 

depository holding company and fl~e 
other is a subsidiary thereof; or both 
corporations arc subsidiaries of the same 
depository holding company, as the term 
"subsidiary" is defined in either section 
1841(d) of this title in the case of a bank 
holding company or section 
1730a(a)(1)(H) of this title in the case of 
a savings and loan holding company; or 

03) more than 25 percent of the 
voting stock of one corporation is benefi- 
cially owned in the aggregate by one or 
more persons who also beneficially own 
in "the aggregate more than 25 percent of 
the voting stock of the other corporation; 
or 

(C) one of the corporations is a 
trust company all of the stock of which, 
except for directors qualifying shares, 
was owned by one or more mutual sav- 
ings banks on November 10, 1978, and 
the other corporation is a mutual savings 
bank; or 

(D) onc of thc corporations is a 
bank, insured by the Federal Deposit 
Insurance Corporation and chartered 
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under State law, and is a bankers’ bank, 
de scribed in Paragraph Seventh of section 
24 of this title; or 

(E) one of the corporations is a 
bank, chartered under State law and in- 
sured by the Federal Deposit Insurance 
Corporation, the voting securities of 
which arc held only by persons who arc 
officers of other banks, as permitted by 
State law, and which bank is primarily 
engaged in providing banking services for 
other banks and not the public: Provided, 
however, Tlrat in no case shall the voting 
securities of such corporation be held by 
such officers of other banks in excess of 
6 per centum of the paid-in capital and 6 
per centum of the surplus of such a bank. 

(4) the term "management offi- 
cial" means an employee or officer with 
management functions, a director (includ- 
ing an advisory or honorary, director, 
except in the case of a depository institu- 
tion with total assets of less than 
$100,000,000), a trustee of a business 
organization under the control of trustees, 
or any personwho has a representative or 
nominee serving in any such capacity: 
Provided, That if a corporator, trustee, 
director, or other officer of a State-char- 
tered savings bank or cooperative bank is 
specifically authorized under "the la~vs of 
the State in which said institution is lo- 
cated to serve as a trustee, director, or 
other officer of a State-chartered trust 
company which does not make real estate 
mortgage loans and does not accept sav- 
ings deposits from natural persons, then, 
for the purposes of this chapter, such 
corporator, trustee, director, or other of- 
ricer shall not be deemed to be a manage- 
ment official of such trust company: And 
provided further, That if a management 
official of a State-chartered trust com- 
pany which does not make real estate 
mortgage loans and does not accept sav- 
ings deposits from natural persons is 
specifically authorized under the laws of 
the State in which said institution is lo- 
cated to serve as a corporator, trustee, 

director, or other officer of a State-char- 
tered savings bank or cooperative bank, 
then, for the purposes of this chapter, 
such management official shall not be 
deemed to be a management official of 
any such savings bank or cooperative 
bank; 

(5) the term "office" used with 
reference to a depository institution 
means either a principal office or a 
branch; and 

(6) the term "appropriate Federal 
depository institutions regulatory agency" 
means, with respect to any depository 
institution or depository holding com- 
pany, the agency referred to in section 
3207 of this title in cmmection with such 
institution or company. 

§3202. Dual service of management 
official as management official 
of unaffiliated institution or 
holding company in same 
area, town, or village prohib- 
ited 

A management official of a 
depository institution or a depository 
holding company may not serve as a 
management official of any other deposi- 
tory institution or depository holding 
company not "affiliated therewith if an 
office of one of the institutions or any 
depository institution tlrat is an affiliate of 
such institutions is located within either-- 

(1) the same primary metropoli- 
tan statistical area, the same metropolitan 
statistical area, or the same consolidated 
metropolitan statistical area that is not 
comprised of designated primary metro- 
politan statistical areas as defined by the 
Office of Management and Budget, ex- 
cept in the case of depository institutions 
with less than $50,000,000 in assets in 
which case the provision of paragraph (2) 
shall apply, as that in which an office of 
the other institution or any depository 
institution that is an affiliate of such other 
institution is located, or 
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(2) the same city, town, or vil- 
lage as that in which an office of the other 
institution or any depositoly institution 
that is an affiliate of such other institution 
is located, or in any city, town, or village 
contiguous or adjacent thereto. 

§3203. Dual service of management 
official of S2,500,000,000 insti- 
tution or holding company as 
management official of unaf- 
filiated S 1,500,000,000 institu- 
tion or holding company pro- 
hibited 

If a depository institution or a 
depository holding company has "total 
assets exceeding $2,500,000,000 a man- 
agement official of such institution or aw 
affiliate thereof may not serve as a man- 
agement official of any other nonaffili- 
ated depository institution or depositoryy 
holding company having total assets 
exceeding $1,500,000,000 or as a man- 
agement official of any affiliate of such 
other institution. In order to allow for 
inflation or market changes, the appropri- 
ate Federal deposito .ry institutions regula- 
tory agencies may, by regulation, adjust, 
as nccessa .ry, the amount of total assets 
required for depository institutions or 
depository holding companies under this 
section. 

§3204. Exceptions 

The prohibitions contained in 
sections 3202 and 3203 of this title shall 
not apply in "the case of any one or more 
of the following or subsidiary thereof: 

(1) A depositor), institution or 
depository holding company which has 
been placed formally in liquidation, or 
which is in the hands of a receiver, con- 
servator, or other official exercising a 
similar function .... 

(3) A credit union being served 
by a management official of another 
credit union .... 

(5) A State-chartered savings 
and loan guaranty corporation. 

(6) A Federal Home Loan Bank 
or any other bank organized specifically 
to serve depository institutions. 

(7) A depository, institution or a 
depository holding company which-- 

(A) is closed or is in danger of 
closing, as determined by the appropriate 
Federal depository institutions regulatory 
agency in accordance with regulations 
prescribed by such agency; and 

(B) is acquired by another de- 
pository institution or depository holding 
cmnpany, 
during the 5-year period beginning on the 
date of the acquisition of thc depository. 
institution or dcpository holding company 
described in subparagraph (A). 

(8)(A) A diversified savings and 
loan holding company (as defined in 
section 1730a(a)(1)(F) of this title) with 
respect to the service of a director of such 
company" who is also a director of any 
nonaffiliated depositoly" institution or 
depository holding company" (including a 
savings and loan holding company) if-- 

(i) notice of the proposed dual 
service is given by such diversified sav- 
ings and loan holding company to-- 

(I) the appropriate Federal de- 
pository institutions regulatory agency for 
such company; and 

(II) the appropriate Federal 
depositor)~ institutions regulatory agency 
for the nonaffiliated depository institution 
or depository holding cmnpany of which 
such person is also a director, 
not less than 60 days belbre such dual 
service is proposed to begin; and 

(ii) "the proposed dual service is 
not disapproved by any such appropriate 
Federal depository institutions regulatory 
agency before the end of such 60- day 
period. 

(B) Any appropriate Federal 
depository institutions regulatory agency 
may disapprove, under subparagraph 
(A)(ii), a notice of proposed dual service 
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by any individual if such agency finds 
that-- 

(i) the dual service cannot be 
structured or limited so as to preclnde the 
dual service’s resulting in a monopoly or 
substantial lessening of competition in 
financial services in any part of the 
United States; 

(ii) the dual service would lead 
to substantial conflicts of interest or un- 
safe or unsound practices; or 

(iii) the diversified savings and 
loan holding company has neglected, 
failed, or refused to furnish all the infor- 
mation required by such agency. 

(C) Any appropriate Federal 
depository" institutions regulatory agency 
may, at any time after the end of the 
60-day period referred to in subparagraph 
(A), require that: any dual service by any 
individual which was not disapproved by 
such agency during such period be tenni- 
uated if a change in circumstances occurs 
with respect to any depository" institution 
or depositmy holding company of which 
such individual is a director that would 
have provided a basis for disapproval of 
the dual service during such period. 

(9) Any savings association (as 
defined in section 10(a)(l)(A) of the 
Home Owners’ Loan Act [12 U.S.C. § 
1467a(a)(l)(A)l or any savings and loan 
holding company (as defined in section 
10(a)(1)(D) of such Act) [12 U.S.C. § 
1467a(a)(1)(D)] which has issued stock in 
connection with a qualified stock issu- 
ance pursuam to section 10(q) of such 
Act [12 U.S.C. § 1467a(q)l, except that 
this paragraph shall apply only with re- 
spect to service as a single management 
official of such savings association or 
holding company, or any subsidiary of 
such savings association or holding com- 
pany, by a single management official of 
the savings and loan holding company 
which purchased the stock issued in 
connection with such qualified stock 
issuance, and shall apply only when the 
Director of the Office of Thrift Supervi- 

sion has determined that such service is 
consistent with the purposes of this chap- 
ter and the Ho~ne Owners’ Loan Act [12 
U.S.C. §§ 1461 etseq.l. 

§3205. Management official in posi- 
tion prior to November 10, 
1978 

(a) Continuation of service 
A person whose service in a 

position as a management official began 
prior to November 10, 1978, and who 
was not immediately prior to November 
10, 1978, in violation of section 19 of 
Title 15 is not prohibited by section 3202 
or section 3203 of this title from continu- 
ing to serve in that position. The appro- 
priate Federal depository institutions 
regulatory agency may provide a reason- 
able period of time for compliance with 
this chapter, not exceeding fifteen 
months, after any change in circum- 
stances which makes service described in 
the preceding sentence prohibited by this 
chapter, except that a merger, acquisition, 
increase in total assets, establishinent of 
one or more offices, or change in man- 
agelnent responsibilities shall not consti- 
tute changes in circumstances which 
would nmke such service prohibited by 
section 3202 or section 3203 of this tire. 

(b) Depository institution and 
diversified savings and loan holding 
company 

Effective on November 10, 
1978, a person who serves as a mauage- 
ment official of a company which is not a 
depository institution or a depository 
holding company and as a management 
official of a depository institution or a 
depository" holding company is not pro- 
hibited from continning to serve as a 
management official of that depository, 
institution or depositor3, holding company 
as a result: of that company which is not a 
depositor3~ institution or depository, hold- 
ing company becoming a diversified 
savings and loan holding company as that 
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term is defined in section 1730a(a) of this 

title. 

(c) Repealed. Pub.L. 104-208, 
Div. A, Title II, s 2210(b)(3), Sept. 30, 

1996, 110 Star. 3009-3410. 

§3206. Administration and enforce- 
ment 

This chapter shall be adminis- 
tered and enforced by-- 

(l) the Comptroller of the Cur- 
rency with respect to national banks, 

(2) the Board of Governors of 
the Federal Reserve System with respect 
to State banks which arc members of the 
Federal Reserve System, and bank hold- 
ing companies, 

(3) the Board of Directors of the 
Federal Deposit Insurance Corporation 
with respect to State banks which are not 
members of the Federal Reserve System 
but the deposits of which are insured by 
the Federal Deposit Insurance Corpora- 
tion, 

(4) the Director of "the Office of 
Thrift Supervision with respect to a sav- 
ings association (’the deposits of which 
are insured by the Federal Deposit Insur- 
ance Corporation) and savings and loan 
holding companies, 

(5) the National Credit Union 
Administration with respect to credit 
tmions the accounts of which are insured 
by the National credit Union Administra- 
tion, and 

(6) upon referral by the agencies 
named in the foregoing paragraphs (1) 
through (5), the Attorney General shall 
have the authority to enforce compliance 
by any person with this chapter. 

§3207. Rules and regulations 

Regulations to carl?i out this 
chapter, including regulations that permit 
service by a management official that 
would otherwise be prohibited by section 
3202 of this title or section 3203 of this 

rifle, if such service would not result in a 
~nonopoly or substantial lessening of 
competition, nkay be prescribed by -- 

(1) the Comptroller of the Cur- 
rency with respect to national banks, 

(2) "the Board of Governors of 
the Federal Reserve System with respect 
to State banks which are members of the 
Federal Reserve System, and bank hold- 
ing companies, 

(3) the Board of Directors of the 
Federal Deposit Insurance Corporation 
with respect to State banks which are not 
members of the Federal Reserve System 
but the deposits of which are insured by 
the Federal Deposit: Insurance Corpora- 
tion, 

(4) the Director of "the Office of 
Thrift Supervision with respect to a sav- 
ings association (the deposits of which 
are insured by the Federal Deposit Insur- 
ance Corporation and savings and loan 
holding companies, and 

(5) the National credit Union 
Adnfinistrarion with respect to credit 
tmions the accounts of which are insured 
by the National credit Union Administra- 
tion. 

§3208. Powers available to Attorney 
General for enforcement 

(a) For the purpose of the exer- 
cise by the Attorney General of his en- 
force~nent functions under section 
3206(6) of this title, all of the functions 
and powers of the Attorney General un- 
der the Clayton Act [15 U.S.C. §§ 12 et 
seq.] are available to the Attorney Gen- 
eral, irrespecrive of any jurisdictional 
tests in the Clayton Act, including the 
power to take enforcement actions in the 
same manner as if the violation had been 
a violation of the Clayton Act. 

(b) All of the functions and 
powers of the Attorney General or the 
Assistant Attorney General in charge of 
the Antitrust Division of "the Department 
of Justice are available to the Attorney 
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General or to such Assistant Attorney 
General to investigate possible violations 
under section 3206(6) of the title in the 

same manner as if such possible viola- 

tions were possible violations of the 

Clayton Act [15 U.S.C. §§ 12 etseq.]. 

CHAPTER 40--INTERNATIONAL 
LENDING SUPERVISION 

§3907. Capital adequacy 

(a)(1) Each appropriate Federal 
banking agency stkall cause banking insti- 
tutions to achieve and maintain adequate 
capital by establishing miuimum levels of 
capital for such banking institutions and 
by using such other methods as the appro- 
pilate Federal banking agency deelns 
appropriate. 

(2) Each appropriate Federal 
banking agency shall have tl~e anthority 
to establish such minimum level of capi- 
tal for a banking institution as the appro- 
priate Federal banking agency, in its 
discretion, deems to be necessary, or 
appropriate in light of the particular cir- 
cumstances of the banking institution. 

(b)(1) Failure of abanking insti- 
tution to maintain capital at or above its 
miuimum level as established pursuant to 
subsection (a) of this section may be 
deemed by tl~e appropriate Federal bm~k- 
ing agency, in its discretion, to constitute 
an unsafc and unsound practice within fl~e 
meaning of section 1818 of this title. 

(2)(A) In addition to, or in lieu 
of, aw other action authorized by law, 
including paragraph (1), the appropriate 
Federal banking agency may issue a 
directive to a banking institution tlmt fails 
to maintain [capital] at or above its re- 
quired level as established pnrsnant to 
subsection (a) of this section. 

03)(i) Such directive may re- 
quire the banking institution to submit 
and adhere to a plan acceptable to the 
appropriate Federal banking agency de- 
scribing the means and tiraing by which 

the banking institution shall actfieve its 
required capital level. 

(ii) AW such directive issued 
pursuant to this paragraph, including 
plans subraitted pursuant thereto, shall be 
enforceable under the provisions of sec- 
tion 1818(i) of this title to the same extent 
as an effective and outstanding order 
issued pursuant to section 1818(b) of this 
title which has become final. 

(3)(A) Each appropriate Federal 
banking agency may consider such bm~k- 
ing institution’s progress in adhering to 
any plan required under "this subsection 
whenever such banking institution, or an 
affiliate thereof, or tl~e holding company 
which controls such banking institution, 
seeks the requisite approval of such ap- 
propriate Federal banking agency for any 
proposal which would divert earnings, 
diminish capital, or otherwise impede 
such banking institution’s progress in 
achieving its miminum capital level. 

03) Such appropriate Federal 
banking agency may deny such approval 
where it determines that such proposal 
would adversely affect the ability of the 
banking institution to comply with such 
plan. 

(C) The Chairman of the Board 
of Governors of the Federal Reserve 
System and the Secretary of the Treasury 
shall encourage governments, central 
banks, and regulatory authorities of other 
major banking conntries to work toward 
maintaining and, where appropriate, 
strengthening the capital bases ofba~king 
institutions involved in international 
lending. 
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TITLE 15. COMMERCE AND TRADE 

CHAPTER 1--MONOPOLIES AND 
COMBINATIONS IN RESTRAINT OF TRADE 

§1. Trusts, etc., in restraint of 
trade illegal; penalty 

Evel’y contract, combination in 
the :form of trust or otherwise, or conspir- 
acy, in restraint of trade or commerce 
among the several States, or with foreign 
nations, is declared to be illegal. Every. 
person who shall make any contract or 
engage in any combination or conspiracy 
hereby declared to be illegal shall be 
deemed guilty of a felony, and, on con- 
viction thereof, shall be punished by fine 
not exceeding $100,000,000 if a corpora- 
tion, or, if any other person, $1,000,000, 
or by imprisomnent not exceeding 10 
years, or by both said punishments, in the 
discretion of the court. 

§2. Monopolizing trade a felony; 
penalty 

Evei~ personwho shall monopo- 
lize, or attempt to monopolize, or com- 
bine or conspire with any other person or 
persons, to monopolize any part of the 
trade or commerce among the several 
States, or with foreign nations, shall be 
deemed guilty of a felony, and, on con- 
viction thereof, shall be punished by fine 
not exceeding $100,000,000 if a corpora- 
tion, or, if any other person, $1,000,000, 
or by imprisomnent not exceeding 10 
years, or by both said punislunents, in the 
discretion of the court. 

§18. Acquisition by one corpora- 
tion of stock of another 

No person engaged in cmmnerce 
or in any activity affecting cormnerce 

shall acquire, directly or indirectly, the 
whole or any part of the stock or other 
share capital and no person subject to the 
jurisdiction of the Federal Trade Com- 
mission shall acquire the whole or any 
part of the assets of another person en- 
gaged also in conunerce or in any activity 
affecting commerce, where in any line of 
commerce or in any activity affecting 
commerce in any section of the count~, 
the effect of such acquisition may be 
substantially to lessen competitiork or to 
tend to create a monopoly. 

No person shall acquire, directly 
or indirectly, the whole or any part of the 
stock or other share capital and no person 
subject to the jurisdiction of the Federal 
Trade Commission shall acquire the 
whole or any part of the assets of one or 
more persons engaged in commerce or in 
any activity affecting commerce, where in 
any line of commerce or in any activity 
affecting commerce in any section of the 
countu, the effect of such acquisition, of 
such stocks or assets, or of the use of 
such stock by the voting or granting of 
proxies or otherwise, may be substan- 
tially to lessen competition, or to tend to 
create a monopoly. 

This section shall not apply to 
persons purchasing such stock solely :for 
i~westment and not using the same by 
voting or otherwise to bring about, or in 
attempting to bring about, the substantial 
lessening of competition. Nor shall any- 
thing contained in this section prevent a 
corporation engaged in commerce or in 
any activity affecting cormnerce from 
causing the formation of subsidiaI3~ cor- 
porations for the actual carrying on of 
their irmnediate lawful business, or the 
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natural and legitimate branches or exten- 
sions thereof, or from owning and hold- 
ing all or a part of the stock of such sub- 

sidiary corporations, when the effect of 
such formation is not to substantially 
lessen competition .... 

CHAPTER 2A--SECURITIES AND 
TRUST INDENTURES 

SUBCHAPTER 1--DOMESTIC SECURITIES 

§77b. Definitions; promotion of effi- 
ciency, competition, and capi- 
tal formation 

(a) Definitions 
When used in this subchapter, 

unless tl~e context otherwise requires- 
(l) The term "security" means 

any note, stock, treasury stock, security 
future, bond, debenture, evidence of 
indebtedness, certificate of interest or 
participation in any profit-sharing agree- 
ment, collateral-trust certificate, preor- 
ganization certificate or subscription, 
transferable share, investment contract, 
voting4rust certificate, certificate of 
deposit for a security, fractional undi- 
vided interest in oil, gas, or other raineral 
rights, aw put, call, straddle, option, or 
privilege on any security, certificate of 
deposit, or group or index of securities 
(including any interest therein or based 
on the value thcreot), or any put:, call, 
straddle, option, or privilege entered into 
on a national securities exchange relating 
to foreign currency, or, in general, any 
interest or instrument conunonly known 
as a "security", or aw certificate of inter- 
est or participation in, temporary or in- 
terim certificate for, receipt for, guarantee 
oK or warrant or right to subscribe to or 
purchase, any of the foregoing .... 

§77c. Classes of securities under this 

subchapter 

(a) Exempted securities 
Except as hereinafter expressly 

provided, the provisions of tlfis subchap- 
ter shall not apply to any of the following 
classes of securities:... 

(2) Any security . . . issued or 
guaranteed by any bank;.., or any inter- 
est or participation in any common "trust 
fund or similar fund that is excluded from 
the definition of the term "investment 
company" under section 80a-3(c)(3) of 
this title;.., or any interest or participa- 
tion in a single trust fund, or in a collec- 
tive trust fund maintained by a bank .... 
For purposes of this paragraph, a security 
issued or guaranteed by a bank shall not 
include any intcrest or participation in 
any collective trust fund maintaincd by a 
bank; and the term "bank" means any 
national bank, or any ba~king institution 
organized under the laws of any State, 
territory, or the District of Columbia, the 
business of which is substantially con- 
fined to banking and is supervised by the 
State or territorial banking conunission or 
similar official; except that in the case of 
a common trust fund or similar fund, or a 
collective trust fund, the term "bank" has 
the samc mcaning as in thc Investmcnt 
Company Act of 1940 [15 U.S.C. §§ 
80a-1 el seq.] .... 

(5) Any security issued (A) by a 
savings and loan association, building 
and loan association, cooperative bank, 
homestead association, or similar institu- 
tion, which is supervised and examined 
by State or Federal authority having 
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supervision over any such institution .... 

§77q. Fraudulentinterstatetransac- 
tions 

(a) Use of interstate commerce 
for purpose of fraud or deceit 

It shall be unlawful for any 
person in the offer or sale of any securi- 
ties or any security-based swap agree- 
lnent (as defined in section 206B of the 
Gmmm-Leach-Bliley Act [15 U.S.C. § 
78c note]) by the use of any means or 
instruments of transportation or conm~u- 
nication in interstate commerce or by use 
of the mails, directly or indirectly 

(1) to employ any device, 
scheme, or artifice to defraud, or 

(2) to obtain money or property 
by means of any untrue statement of a 
nraterial fact or any omission to state a 
nraterial fact necessary" in order to make 
the statements made, in light of the cir- 
cmnstances under which they were made, 
not misleading; or 

(3) to engage in any transaction, 
practice, or course of business which 
operates or would operate as a fraud or 
deceit upon the purchaser. 

(b) Use of interstate colnmeree 

for purpose of offering for sale 
It shall be unlawful for any 

person, by the use of any means or instru- 
ments of transportation or conununlcation 
in interstate commerce or by the use of 
fl~e mails, to publish, give publicity to, or 
circulate any notice, circular, advertise- 
ment, newspaper, article, letter, invest- 
ment service, or communication wtfich, 
though not purporting to offer a security 
for sale, describes such security for a 
consideration received or to be received, 
directly or indirectly, from an issuer, 
underwriter, or dealer, without fully dis- 
closing the receipt, whether past or pro- 
spective, of such consideration and the 
amotmt thereof. 

(c) Exemptions of section 77c 
not applicable to this section 

The exemptions provided in 
section 77c of tlfis rifle shall not apply to 
the provisions of this section. 

(d) Limitation 
The authority of the Conunission 

under this section with respect to secu- 
rity-based swap agreements (as defined in 
section 206B of the Gramm-Leach-Bliley 
Act) shall be subject to the restrictions 
and limitations of section 77b-1 (b) of this 

CHAPTER 2B--SECURITIES EXCHANGES 

§78c. Definitions and application 

(a) Definitions 
When used in this chapter, un- 

less the context otherwise requires-- 

(4) Broker.-- 
(A) In General.--The term ’bro- 

ker’ means any person engaged in the 
business of effecting transactions in secu- 
rities for the account of others. 

03) Exception for Certain Bank 
Activities.--A bank shall not be consid- 
ered to be a broker because "the bank 
engages in any one or more of the follow- 

ing activities under thc conditions dc- 
scribed: 

(i) Third Party Brokerage Ar- 
rangements.--The bank enters into a con- 
tractual or other written arrangement with 
a broker or dealer registered under this 
title under which the broker or dealer 
offers brokerage services on or off the 
premises of the bank if-- 

(I) suchbroker or dealer is clear- 
ly identified as the person performing the 
brokerage services; 

(II) the broker or dealer per- 
forms brokerage services in an area that is 
clearly marked and, to the extent practica- 



396 15 USC 78c 

ble, physically separate from the routine 
deposit-taking activities of the bank; 

(III) aw materials used by the 
bank to advertise or promote generally 
the availabili~r of brokerage services 
under the arrangement clearly indicate 
that the brokerage services arc being 
provided by the broker or dealer and not 
by the bank; 

(IV) any materials used by the 
bank to advertise or promote generally 
the availability of brokerage services 
under the arrangement are in compliance 
with the Federal securities lmvs before 
distribution; 

(V) bank employees (other than 
associated persons of a broker or dealer 
who arc qualified pursuant to the ntles of 
a self-regulatory organization) perform 
only clerical or ministerial fimctions in 
connection with brokerage transactions 
including scheduling appointments with 
the associated persons of a broker or 
dealer, except that bank employees may 
forward customer funds or securities and 
may describe in general terms the types 
of investment vehicles available from the 
bank and the broker or dealer under the 
arrangement; 

(VI) bank employees do not 
receive incentive compensation for any 
brokerage transaction uIfless such em- 
ployees are associaled persons of a broker 
or dealer and are qualified pursuant to the 
rules of a self-regulatory orga~ization, 
except that the bank employees may 
receive compensation for the referral of 

aw customer if the compensation is a 
nominal one-time cash fee of a fixed 
dollar amount and the payment of the fee 
is not contingent on whether the referral 
results in a transaction; 

(VII) such services are provided 
by the broker or dealer on a basis in 
which all customers that receive any 
services are fully disclosed to the broker 
or dealer; 

(VIII) the bank does not caw a 
securities account of the customer except 

as permitted under clause (ii) or (viii) of 
this subparagraph; and 

(IX) the bank, broker, or dealer 
informs each customer that the brokerage 
services are provided by the broker or 
dealer and not by the bank and that tim 
securities are not deposits or other obliga- 
tions of the bank, are not guaranteed by 
the bank, and are not insured by the Fed- 
eral Deposit Insurance Corporation. 

(ii) Trust Activities.--The bank 
effects transactions in a trustee capaci~’, 
or effects transactions in a fiduciao~ ca- 
paci~ in its trust department or other 
department that is regularly examined by 
bank examiners for compliance with 
fiduciary principles and standards, and-- 

(I) is chiefly compensated for 
such transactions, consistent with fidu- 
ciary principles and standards, on the 
basis of an administration or annual fee 
(payable on a monthly, quarterly, or other 
basis), a percentage of assets under man- 
agement, or a flat or capped per order 
processing fee equal to not more than the 
cost incurred by the bank in connection 
with executing securities transactions :for 
trustee and fiduciary customers, or any 
combination of such fees; and 

(II) does not publicly solicit 
brokerage business, other than by adver- 
tising that it effects transactions in securi- 
ties in conjunction with advertising its 
other trust activities. 

(iii) Permissible Securities 
Transactions.--The bank effects transac- 
tions in-- 

(I) commercial paper, bankers 
acceptances, or commercial bills; 

(II) exempted securities; 
(III) qualified Canadian govern- 

ment obligations as defined in section 
5136 of the Revised Statutes, in confor- 
mity with section 15C of this title and the 
rules and regulations thereunder, or obli- 
gations of the American Development 
Bank; or 

(IV) an,�" standardized, credit 
enhanced debt security issued by a for- 
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eign governlnent pursuant to the March 

1989 plan of then Secretary of the Trea- 

stu3~r Brady, used by such foreign govern- 

ment to retire outstanding commercial 

bank loans. 

(iv) Certain Stock Purchase 

Plans.-- 

(I) Employee Benefit 

Plans.--The bank effects transactions, as 
part of its transfer agency activities, in the 

securities of an issuer as part of any pen- 

sion, retirement, profit-sharing, bonus, 

thrift, savings, incentive, or other similar 

benefit plan for the employees of that 

issuer or its ,affiliates (as defined in sec- 
tion 2 of the Bank Holding Compaw Act 

of 1956), if the bank does not solicit 
transactions or provide invest~nent advice 

with respect to the purchase or sale of 

securities in connection with the plan. 

(II) Dividend Reinvestment 

Plans.--The bank effects transactions, as 

part of its transfer agency activities, in the 
securities of an issuer as part of that is- 

suer’s dividend reinvestment plan, if-- 

(aa) the bank does not solicit 
transactions or provide investment advice 

with respect to the purchase or sale of 

securities in connection with the plan; 

and 

(bb) the bank does not: net share- 
holders’ buy and sell orders, other than 

:for programs for odd-lot holders or plans 

registered with the Commission. 

Oil) Issuer Plans.--The bank 
effects transactions, as part of its transfer 

agency activities, in the securities of an 

issuer as part of a plan or program for the 

purchase or sale of that issuer’s shares, 

if-- 

(aa) the bank does not solicit 
transactions or provide investment advice 

with respect to the purchase or sale of 

securities in connection with the plan or 

program; and 

(bb) the bank does not net share- 
holders’ buy and sell orders, other than 

for programs for odd-lot holders or plans 

registered with the Connnission. 

(IV) Permissible Delive~r of 
Materials.--The exception to being con- 
sidered a broker for a bank engaged in 
activities described in subclauses (I), (II), 
and (III) will not be affected by delivery 
of written or electronic plan materials by 
a bank to employees of the issuer, share- 
holders of the issuer, or members of’affin- 
ity groups of the issuer, so long as such 
materials are-- 

(aa) comparable in scope or 
nature to that permitted by the Commis- 
sion as of the date of the enactment of the 
Granun-Leach-Bliley Act; or 

(bb) otherwise permitted by the 
Commission. 

(v) Sweep Accounts.--The bank 
effects transactions as part of a program 
:for the investment or reinvestment of 
deposit funds into a~ no-load, open-end 
management investment company regis- 
tered under the Investment Company Act 
of 1940 that holds itself ont as a money 
market fund. 

(vi) Affiliate Transactions.--The 
bank effects transactions for the account 
of any affiliate of’the bank (as defined in 
section 2 of the Bank Holding Company 
Act of 1956) other than-- 

(I) a registered broker or dealer; 
or 

(II) an’affiliate that is engaged in 
merchant banking, as described in section 
4(k)(4)(H) of the Bank Holding Company 
Act of 1956. 

(vii) Private Securities Offer- 
ings.--The bank-- 

(I) effects sales as part of a pri- 
ma~ offering of securities not involving 
a public offering, pursuant to section 
3(b), 4(2), or 4(6) oft:he Securities Act of 
1933 or the rules and regulations issued 
thereunder; 

(II) at any time after the date that 
is 1 year after the date of the enactment of 
the Gramm-Leach-Bliley Act, is not 
affiliated with a broker or dealer that has 
been registered for more than 1 year in 
accordance with this Act, and engages in 
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dealing, market making, or under~’riting 
activities, other than with respect to ex- 
empted securities; and 

(III) if the bank is not affiliated 
with a broker or dealer, does not effect 
any primaly." offering described in sub- 
clause (I) the aggregate amotmt of which 
exceeds 25 percent of the capital of the 
bank, except that the limitation of tiffs 
subclause shall not: apply with respect to 

aw sale of govermnent securities or 
municipal securities. 

(viii) Safekeeping and Custody 
Activities.-- 

(I) In General.--The bank, as 
part of custommy banking activities-- 

(aa) provides safekeeping or 
custody services with respect to securi- 
ties, including the exercise of warrants 
and other rights on behalf of customers; 

(bb) facilitates the transfer of 
funds or securities, as a custodian or a 
clearing agency, in colmection with the 
clearance and settlement of its customers’ 
transactions in securities; 

(cc) effects securities lending or 
borrowing transactions with or on behalf 
of customers as part of services provided 
to customers pursuant to division (aa) or 
(bb) or invests cash collateral pledged in 
connection with such transactions; 

(dd) holds securities pledged by 
a customer to another person or securities 
subject to purchase or resale agreemems 
involving a customer, or facilitates the 
pledging or transfer of such securities by 
book enter or as otherwise provided 
under applicable law, if the bank main- 
rains records separately identi~’ing the 
securities and the customer; or 

(ee) serves as a custodian or 
provider of other related administrative 
services to any "1389 individual retire- 
ment account, pension, retirement, profit 
sharing, bonus, thrift savings, incentive, 
or other sirailar benefit plan. 

(II) Exception for Cawing 
Broker Activities.--The exception to 
being considered a broker for a bank 

engaged in activities described in sub- 
clause (I) shall not apply if the bank, in 
connection with such activities, acts in 
tile United States as a cawing broker (as 
such term, and different formulations 
thereof, arc used in section 15(c)(3) of 
tiffs rifle and the rules and regulations 
thereunder) for any broker or dealer, 
unless such carrying broker activities are 
engaged in with respect to government 
securities (as defined in paragraph (42) of 
this subsection). 

(ix) Identified Banking Prod- 
ucts.--The bank effects transactions in 
identified banking products as defined in 
section 206 of the Gramm-Leach-Bliley 
Act. 

(x) Mtmicipal Securities.--The 
bank effects transactions in municipal 
securities. 

(xi) De Minimis Exception.--The 
bank effects, other tlran in transactions 
referred to in clauses (i) through (x), not 
more than 500 transactions in securities 
in aw calendar year, and such transac- 
tions are not effected by an e~nployee of 
the bank who is also an employee of a 
broker or dealer. 

(C) Execution by Broker or 
Dealer.--The exception to being consid- 
ered a broker for a bank engaged in activ- 
ities described in clauses (ii), (iv), and 
&iii) of subparagraph (B) shall not apply 
if the activities described in such provi- 
sions result in the trade in the United 
States of any securi~" that is a publicly 
traded security in the United States, un- 
less-- 

(i) the bank directs such trade to 
a registered broker or dealer for execu- 
tion; 

(ii) the trade is a cross trade or 
other substantially similar trade of a secu- 
rity that-- 

(I) is nrade by the bank or be- 
tween the bank and an affiliated fidu- 
ciary; and 

(II) is not in contravention of 
fiduciap~~ principles established under 
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applicable Federal or State law; or 
(iii) the trade is conducted in 

some other maturer permitted under rules, 
regulations, or orders as the Commission 
may prescribe or issue. 

(D) Fiduciap~T Capacity.--For 
purposes of subparagraph (B)(ii), the term 
’fiduciau capacity’ means-- 

(i) in the capacity as trustee, 
executor, administrator, registrar of 
stocks and bonds, transfer agent, guard- 
ian, assignee, receiver, or custodian under 
a uniform gift to minor act, or as an in- 
vestment adviser if the bank receives a 
fee for its investment advice; 

(ii) in any capacity in which the 
bank possesses investment discretion on 
behalf of another; or 

(iii) in any other similar capac- 
ity. 

(E) Exception for Entities Sub- 
ject to Section 15(e).--The term "oroker’ 
does not include a bank that-- 

(i) was, on the day before the 
date of enactment of the 
Grarmn-Leach-Bliley Act, subject to 
section 15(e); and 

(ii) is subject to such restrictions 
and requirements as the Commission 
considers appropriate. 

(F) JOINT RULEMAKING 
REQUIRED.--The Conunission and the 
Board of Governors of the Federal Re- 
serve System shall jointly adopt a single 
set of roles or regulations to implement 
the exceptions in subparagraph (By. 

(5) Dealer.-- 
(A) In General.--The term ’deal- 

er’ means any person engaged in the 
business of buying and selling securities 
for such person’s own account through a 
broker or otherwise. 

(By Exception for Person Not 
Engaged in the Business of Dealing.--The 
term ’dealer’ does not include a person 
that buys or sells securities for such per- 
son’s own account, either individually or 
in a fiducial?T capacity, but not as a part 
of a regular business. 

(C) Exception for Certain Bank 
Activities.--A bank shall not be consid- 
ered to be a dealer because the bank 
engages in any of the following activities 
under the conditions described: 

(i) Permissible Securities Trans- 
actions.--The bank buys or sells-- 

(I) conunercial paper, bankers 
acceptances, or conunercial bills; 

(II) exempted securities; 
(III) qualified Canadian govern- 

ment obligations as defined in section 
5136 of the Revised Statutes of the 
United States [12 U.S.C. § 24], in co~ffor- 
mity with section 15C of this title and the 
rules and reg~flations thereunder, or obli- 
gations of the North American Develop- 
ment Bank; or 

(IV) a~ standardized, credit 
enhanced debt security issued by a for- 
eign government pursuant to the March 
1989 plan of then Secretary of the Trea- 
sm~ Brady’, used by such foreign govern- 
ment to retire outstanding commercial 
bank loans. 

(ii) Investlnent, Trustee, and 
Fiduciary Transactions.--The bank buys 
or sells securities for investment pur- 
poses-- 

(I) for the bank; or 
(II) for accounts for which the 

bank acts as a trustee or fiduciary. 
(iii) ASSET-BACKED TRANS- 

ACTIONS.--The bank engages in the 
issuance or sale to qualified investors, 
through a grantor trust or other separate 
enti~’, of securities backed by or repre- 
senting an interest in notes, drafts, accep- 
tances, loans, leases, receivables, other 
obligations (other than securities of which 
the bank is not the issuer), or pools of aw 
such obligations predomi~antly origi- 
nated by-- 

(I) the bank; 
(II) an affiliate ofaw suchbank 

other than a broker or dealer; or 
(III) a syndicate of banks of 

which the bank is a member, if the obli- 
gations or pool of obligations consists of 
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mortgage obligations or consumer-related 

receivables. 

(iv) Identified Banking Prod- 
ucts.--The bank buys or sells identified 

banking products, as defined in section 

206 of the Gramm-Leach-Bliley Act [15 

U.S.C. § 78c note]. 

(6) The term "bank" means (A) 
a banking institution organized under the 

laws of the United States or a Federal 

savings association, as defined in section 

2(5) of the Home Owners’ Loan Act, (13) 

a member bank of the Federal Reserve 
System, (C) any otherbanking institution 

or savings association, as defined in sec- 

tion 2(4) of the Home Owners’ Loan Act, 
whether incorporated or not, doing busi- 

ness under the laws of any State or of file 

United States, a substantial portion of the 

business of which consists of receiving 

deposits or exercising fiduciary powers 

similar to those permitted to national 

banks under the authori~7 of the Comp- 

troller of the currency pursuant to section 

92a of Title 12, and which is supervised 

and examined by State or Federal author- 

ity having supervision over banks or sav- 

ings associations, and which is not oper- 

ated for the purpose of evading the provi- 

sions of this chapter, and (D) a receiver, 

conservator, or other liquidating agent of 

ant, institution or finn included in clauses 

(A), (B), or (C) of this paragraph .... 

§78j. Manipulative and deceptive 
devices 

It shall be mdawful for any 
person, directly or indirectly, by "the use 
of ant’ means or instrumentality of inter- 
state commerce or of the mails, or of ant’ 
facility of any national securities ex- 
change-- 

(a)(1) To effect a short sale, or 
to use or employ a~ stop-loss order in 
connection with the purchase or sale, of 
any security registered on a national 
securities exchange, in contravention of 
such rules and regulations as the Corn- 

mission may prescribe as necessa~ or 
appropriate in the public interest or for 
the protection of investors. 

(2) Paragraph (1) of this subsec- 
tion shall not apply to security futures 
products. 

(19) To use or employ, in connec- 
tion with the purchase or sale of ant’ 
security registered on a national securities 
exchange or any security not so regis- 
tered, or ant, securities-based swap agree- 
ment (as defined in section 206B of the 
Granun-Leach-Bliley Act [15 U.S.C. § 
78c note]), m\y manipulative or deceptive 
device or contrivance in contravention of 
such rules and regulations as the Com- 
mission may prescribe as necessary or 
appropriate in the public interest or for 
the protection of investors. 
Rules promulgated under subsection (b) 
of this section that prohibit fraud, man- 
ipulation, or insider trading (but not rules 
imposing or specifying reporting or 
recordkeeping requirements, procedures, 
or standards as propl\ylactic measures 
against fraud, maniptflation, or insider 
trading), and judicial precedents decided 
under subsection (b) of this section and 
rules promulgated thereunder that pro- 
hibit fraud, manipulation, or insider trad- 
ing, shall apply to security-based swap 
agreements (as defined in section 206B of 
the Gramm-Leach-Bliley Act) to the same 
extent as they apply to securities. Judicial 
precedents decided under section 77q(a) 
of this title and sections 78i, 78o, 78p, 
78t, and 78u-1 of this title, and judicial 
precedents decided under applicable rules 
prmraflgated under such sections, shall 
apply to security-based swap agreements 
(as defined in section 206B of the 
Gramm-Leach-Bliley Act) to the same 
extent as they apply to securities. 

§78L Registration requirements for 
securities 

(i) Securities issued by banks 
In respect: of any securities is- 
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sued by banks and savings associations 
the deposits of which are insured in ac- 
cordance with the Federal Deposit Insur- 
ance Act [12 U.S.C. § 1811 etseq.], the 
powers, functions, and duties vested in 
the Comnfission to administer and en- 
:force "this section and sections 78j-1, 
78m, 78n(a), 78n(c), 78n(d), 78n(1), and 
78p of this title, and sections 7241, 7242, 
7243, 7244, 7261(b), 7262, 7264, and 
7265 of this title, (1) with respect to na- 
tional banks are vested in the Comptroller 
of the Currency, (2) with respect to all 
other member banks of the Federal Re- 
serve System are vested in the Board of 
Governors of the Federal Reserve Sys- 
tem, (3) with respect to all other insured 
banks arc vested in fl~e Federal Deposit 
Insurance Corporation, and (4) with re- 
spect: to savings associations the accounts 
of which are insured by the Federal De- 
posit Insurance Corporation are vested in 
the Office of Thrift Supervision. The 
Comptroller of the Currency, the Board 
of Governors of the Federal Reserve 
System, the Federal Deposit Insurance 
Corporation, and tl~e Office of Thrift 
Supervision shall have the power to make 
such rifles and regulations as may be 
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necessary for the execution of the func- 
tions vested in them as provided in this 
subsection. In carrying out their respon- 
sibilities under this subsection, the agen- 
cies named in the first sentence of this 
subsection shall issue substantially simi- 
lar regulations to regulations and rules 
issued by the Commission under this 
section and sections 78j-1, 78m, 78n(a), 
78n(c), 78n(d), 78n(f), and 78p of this 
title, and 78p of this title, and sections 
7241, 7242, 7243, 7244, 7261(b), 7262, 
7264, and 7265 of this title, unless they 
find that implementation of substantially 
similar regulations with respect to insured 
banks and insured institutions are not 
necessary or appropriate in the public 
interest or for protection of investors, and 
publish such findings, and "the detailed 
reasons therefor, in the Federal Register. 
Such regulations of the above-named 
agencies, or the reasons for failure to 
publish such substantially similar regula- 
tions to those of the Cormnission, shall be 
published in the Federal Register within 
120 days of October 28, 1974, and, there- 
after, within 60 dws of aw changes 
made by the Conunission in its relevant 
regulations and rules. 

CHAPTER 2D--INVESTMENT COMPANIES 
AND ADVISERS 

SUBCHAPTER I--INVESTMENT COMPANIES 

§80a-2. Definitions 

(a) When used in this subchap- 
ter, unless the context otherwise re- 
quires-- 

(5) "Bank" means (A) a deposi- 
tory institution (as defined in section 3 of 
the Federal Deposit Insurance Act) or a 
branch or agency of a foreign bank (as 
such terms are defined in section l(b) of 
the International Banking Act of 1978), 

(B) a member bank of the Federal Re- 
serve System, (C) any other ba~fldng 
institution or trust cmnpany, whether 
incorporated or not, doing business under 
the laws of any State or of the Uhited 
States, a substantial portion of the busi- 
ness of which consists of receiving de- 
posits or exercising fiduciau powers 
similar to "those permitted to national 
banks under tl~e authority of the Comp- 
troller of the Currency, and which is 
supervised and examined by State or 
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Federal authority having supervision over 
banks, and which is not operated for the 
purpose of evading the provisions of this 
subchapter, and (D) a receiver, conserva- 
tor, or other liquidating agent of any 
institution or firm included in clauses (A), 
(B), or (C) of this paragraph .... 

§80a-3. Definition of investment com- 
pany 

(a) Definitions 
When used in this subchapter, 

"investment compaw" means any issuer 
wtfich-- 

(1) is or holds itself out as being 
engaged primarily, or proposes to engage 
primarily, in "the business of investing, 
reinvesting, or trading in securities; 

(2) is engaged or proposes to 
engage in the business of issuing 
face-amount certificates of the installment 
type, or has been engaged in such busi- 
ness and has any such certificate out- 
standing; or 

(3) is engaged or proposes to 
engage in the business of investing, rein- 
vesting, owning, holding, or trading in 
securities, and owns or proposes to ac- 
quire investment securities having avalue 
exceeding 40 per centum of the value of 
such issuer’s total assets (exclusive of 
Government securities and cash items) on 
an unconsolidated basis. 
As used in this section, "investment secu- 
rities" includes all securities except (A) 
Government securities, (B) securities 
issued by employees’ securities compa- 
nies, and (C) securities issued by major- 
ity-owncd subsidiaries of "the owner 
which are not investment compauies .... 

(c) Further exemptions 
Notwithstanding subsection (a) 

of this section, none of the following 
persons is an investment company within 
the meaning of this subchapter: 

(3) Any bank... ; any savings 
and loan association, building and loan 

association, cooperative bm~k, homestead 
association, or similar institution, or any 
receiver, conservator, liquidator, liquidat- 
ing agent, or similar official or person 
thereof or therefor; or any common trust 
fund or similar ftmd maintained by a bank 
exclusively for the collective investment 
and reinvestment of moneys contributed 
thereto by the bank in its capacity as a 
trustee, executor, administrator, or guard- 
tan, if-- 

(A) such fund is employed by 
the bank solely as an aid to the adminis- 
tration of trusts, estates, or other accounts 
created and maintained for a fiduciap:~ 

purpose; 
(B) except in connection with 

the ordinary advertising of the bank’s 
fiduciary services, interests in such fund 
are not-- 

(i) advertised; or 
(it) offered for sale to the gen- 

eral public; and 
(C) fees and expenses charged 

by such fund are not in contravention of 
fiduciap:~ principles established under 
applicable Federal or State la~v. 

(4) AW person substantially all 
of whose business is confined "to making 
small loans, industrial banking, or similar 
businesses .... 

§80a-8. Registration of investment 
companies 

(a) Notification of registration; 
effective date of registration 

Any investment compaw orga- 
nized or otherwise created under the laws 
of the United States or of a State may 
register for the purposes of this subchap- 
ter by filing with the Commission a noti- 
fication of registration, in such form as 
the Commission shall by rules and regula- 
tions prescribe as necessaly" or appropri- 
ate in the public interest or for the protec- 
tion of investors. An investment com- 
pany shall be deemed to be registered 
upon receipt by the Commission of such 
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notification of registration. 
(b) Registration statement; 

contents 
Every registered investment 

cmnpany shall file with the Commission, 
within such reasonable ti~ne after registra- 
tion as the Commission shall fix by rules 
and regulations, an original and such 
copies of a registration statement, in such 
:form and containing such of the following 
information and documents as the Com- 
mission shall by rules and regulations 
prescribe as necessary or appropriate in 
the public interest or for the protection of 
investors: 

(1) a recital of the policy of the 
registrant in respect of each of the follow- 
ing types of activities, such recital con- 
sisting in each case of a statement 
whether the registrant reserves freedom 
o:f action to engage in activities of such 
type, and if such freedom of action is 
reserved, a statement briefly indicating, 
insofar as is practicable, the extent to 
which the registrant intends to engage 
therein: 

(A) the classification and sub- 
classifications, as defined in sections 
80a-4 and 80a-5 of this title, within which 
the registrant proposes to operate; 

03) borrowing money; 
(C) the issuance of senior securi- 

ties; 
(D) engaging in the business of 

undem, riting securities issued by other 
persons; 

(E) concentrating investments in 
a particular industry or group of indns- 
tries; 

(F) the purchase and sale of real 

estate and commodities, or either of them; 
(G) raaknig loans to other per- 

sons; and 
(H) portfolio turn-over (includ- 

ing a statement showing the aggregate 
dollar amount of purchases and sales of 
portfolio securities, other than Govern- 
ment securities, in each of the last three 
full fiscal years preceding the filing of 

such registration statement); 
(2) a recital of all investmem 

policies of the registrant, not enumerated 
in paragraph (1), which are changeable 
only if authorized by shareholder vote; 

(3) a recital of all policies of the 
registrant, not enumerated in paragraphs 
(1) and (2), in respect of matters which 
the registrant deems matters of fundamen- 
tal policy; 

(4) the name and address of each 
affiliated person of the registrant; the 
na~ne and principal address of every 
cmnpany, other than the registrant, of 
which each such person is an officer, 
director, or partner; a brief statement of 
the business experience :for the preceding 
:five years of each officer and director of 
the registrant; and 

(5) the information and docu- 
ments which would be required to be 
filed in order to register under the Securi- 
ties Actof 1933 [15 U.S.C. § 77aetseq.] 
and the Securities Exchange Act of 1934 
[15 U.S.C. § 78a et seq.], all securities 
(other than short-term paper) which the 
registrant has outstanding or proposes to 
issue. 

(c) Alternative information 
The Commission shall make 

provision, by permissive rules and regula- 
tions or order, for the filing of the follow- 
ing, or so much of the following as the 
Con~nission may designate, in lieu of the 
information and documents required 
pursuant to subsection (b) of this section: 

(1) copies of the most recent 
registration statement filed by the regis- 
trant under the Securities Act of 1933 [ 15 
U.S.C. § 77a et seq.] and currently effec- 
tive trader such Act, or if the registrant 
has not filed such a statement, copies of a 
registration statement filed by the regis- 
trant under the Securities Exchange Act 
of 1934 [15 U.S.C. § 78a et seq.] and 
currently effective under such Act; 

(2) copies of any reports filed by 
the registrant pursuant to section 78m or 
78o(d) of this title; and 
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(3) a report containing reason- 
ably current information regarding the 
matters included in copies filed pursuant 
to paragraphs (1) and (2) of this subsec- 
tion, and such further information regard- 
ing matters not included in such copies as 
the Commission is authorized to require 
under subsection (b) of this section .... 

(e) Failure to file registration 
statement or omissions of material :fact 

ff it appears to the Commission 
that a registered investment company has 
failed to file the registration statement 
required by this section or a report re- 
quired pursuant to section 80a-29(a) or 
(b) of this title, or has filed such a regis- 
tration statement or report but omitted 
therefrom material facts required to be 
stated therein, or has filed such a registra- 
tion statement or report: in violation of 
section 80a-33(b) of this rifle, the Com- 
mission shall notify such company by 
registered mail orby certified mail of the 
failure to file such registration statement 
or report, or of the respects in which such 
registration statement or report appears to 
be materially incomplete or misleading, 
as the case may be, and shall fix a date (in 

no event earlier than thiW days after the 
mailing of such notice) prior to which 
such cmnpany may file such registration 
statement or report or correct the same. If 
such registration statement or report is not 
filed or corrected within the time so fixed 
by the Commission or aw extension 
thereof, the Commission, after appropri- 
ate notice and opportunity for hearing, 
and upon such conditions and with such 
exemptions as it deems appropriate for 
the protection of investors, may by order 
suspend the registration of such company 
until such statement or report is filed or 
corrected, or may by order revoke such 
registration, if the evidence establishes-- 

(1) that such compaw has failed 
to file a regislxarion statement required by 
this section or a report required pursuant 
to section 80a-29(a) or (b) of this title, or 
has filed such a registration statement or 
report but omitted therefrom material 
facts required to be stated therein, or lras 
filed such a registration statement or 
report in violation of section 80a-3 3 (b) of 
this title; and 

(2) that such suspension or revo- 
cation is in the public interest .... 

SUBCHAPTER II--INVESTMENT ADVISERS 

§80b-2. Definitions 

(a) When used in this subchap- 
ter, unless the context otherwise re- 
quires-- 

(2) "Bank" means (A) a banking 
institution organized under the laws of 
the United States or a Federal savings 
association, as defined in section 2(5) of 
the Home Owners’ Loan Act, 03) a mem- 
ber ba~tk of the Federal Resel~e System, 
(C) any other banking institution, savings 
association, as defined in section 2(4) of 
the Home Owners’ Loan Act, or trust 
compaw, whether incorporated or not, 
doing business under the laws of any 

State or of the United States, a substantial 
portion of the business of which consists 
of receiving deposits or exercising fidu- 
cia~ powers similar to those permitted to 
narional banks under the authority of the 
Comptroller of the Currency, and which 
is supervised and examined by State or 
Federal authority having supervision over 
banks or savings associations, and which 
is not operated for the purpose of evading 
the provisions of this subchapter, and (D) 
a receiver, conservator, or other liquidat- 
ing agent of any institution or finn in- 
cluded in clauses (A), 03), or (C) of this 
paragraph .... 

(11) "Investment adviser" means 
any person who, [’or compensation, en- 
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gages in the business of advising others, 
either directly or through publications or 
writings, as to the value of securities or as 
to the advisability of investing in, pur- 
chasing, or selling securities, or who, for 
compensation and as part of a regular 
business, issues or promulgates analyses 
or reports concerning securities; but does 
not include (A) a bank, or any bank hold- 
ing company as defined in fl~e Bank 
Holding Company Act of 1956 [12 
U.S.C. §§ 1841 et seq.] which is not an 
investment compa~7, except that the term 
"investment adviser" includes any bank 
or bank holding compa~ to the extent 
that such bank or bank holding company 
serves or acts as an investment adviser to 
a registered investment company, but if, 
in the case of a bank, such services or 
actions are performed "through a sepa- 
rately identifiable depamnent or division, 
the department or division, and not the 
bank itself, shall be deemed to be the 
investment adviser .... 

(26) The term "separately identi- 
fiable department or division" of a bank 
means a unit-- 

(A) that is under the direct su- 
per~Tision of an officer or officers desig- 
nated by "the board of directors of the 
bank as responsible for the day-to-day 
conduct of the bank’s investment adviser 
activities for one or more investment 
compaNes, including the supervision of 
all bank employees engaged in the perfor- 
mance of such activities; and 

(B) for which all of the records 
relating to its investment adviser activi- 
ties are separately maintained in or 
extractable from such unit’s own facilities 
or the facilities "1400 of the bank, and 
such records are so maintained or other- 
wise accessible as to permit independent 
examination and enforcement by the 
Conm~ission of this Act or the Investment 
Company Act of 1940 and roles and 
regulations promulgated under this Act or 
the Investment Compaw Act of 1940 .... 

§80b-3. Registration of investment 

advisers 

(a) Necessity of registration 
. . . [I]t shall be unlawful for 

any investment adviser, unless registered 
under this section, to make use of the 
nrails or aw means or instrumentality of 
interstate cormnerce in counection with 
his or its business as an invest~nent ad- 
viser .... 

§80b-10a. Consultation 

(a) Examination Results and 
Other Information.-- 

(1) The appropriate Federal 
banking agency shall provide the Com- 
mission upon request the results of any 
examination, reports, records, or other 
information to which such agency may 
have access-- 

(A) wilh respect to the invest- 
ment advisou activities of any-- 

(i) bank holding company or 
savings and loan holding compaw; 

(ii) bank; or 
(iii) separately identifiable de- 

partment or division of a bank, 
that is registered under section 203 of this 
ritle; and 

(B) in the case of abank holding 
compaI~ or savings and loan holding 
compa~ or bank that has a subsidiau or 
a separately identifiable department or 
division regislered under that section, 
with respect to the investment advisory 
activities of such bank or bank holding 
compaw. 

(2) The Commission shall pro- 
vide to the appropriate Federal banking 
agency upon request the results of any 
examination, reports, records, or other 
information with respect to the invest- 
ment advisory activities of any bank 
holding company or savings and loan 
holding compaw, bank, or separately 
identifiable department or division of a 
bank, which is registered under section 
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203 of this title. 
(3) Notwithstanding any other 

provision of law, the Conunission and the 
appropriate Federal banking agencies 
shall not be compelled to disclose any 
information provided under paragraph (1) 
or (2). Nothing in this paragraph shall 
autl~orize the Commission or such agen- 
cies to withhold inlbrmation :from Con- 
gress, or prevent the Commission or such 
agencies from complying with a request 
for information from aw other Federal 
department or agency or any self-regula- 
tory organization requesting the informa- 
tion for purposes within the scope of its 
jurisdiction, or complying with an order 
of a court of the United States in an ac- 
tion brought by the United States, the 
Commission, or such agencies. For pur- 

poses of section 552 of title 5, United 
States Code, this paragraph shall be con- 
sidered a statute described in subsection 
(b)(3)(B) of such section 552. 

(b) Effect on Other Author- 
ity.--Nothing in this section shall limit in 
any respect: the authority of the appropri- 
ate Federal banking agency with respect 
to suchbank holding company or savings 
and loan holding company (or affiliates or 
subsidiaries tl~ereof), bank, or subsidiary, 
department, or division or a bank under 
any other provision of law. 

(c) Definition.--For purposes of 
this section, the term ’appropriate Federal 
banking agency’ shall have the same 
meaning as given in section 3 of the 
Federal Deposit Insurance Act [ 12 U. S.C. 
§ 1813]. 

Chapter III-- 

§6701. Operation of state law 

(a) State Regulation of the Busi- 
ness of Insurance.--The Act entitled "An 
Act to express the intent of Congress with 
reference to the regulation of the business 
of insurance" and approved March 9, 
1945 (15 U.S.C. 1011 et seq.) (commonly 
referred to as the "McCarran-Ferguson 
Act") remains the law of the United 
States. 

(b) Mandatory Insurance Licens- 
ing Requirements.--No person shall en- 
gage in the business of insurance in a 
State as principal or agent unless such 
person is licensed as required by the 
appropriate insurance regulator of such 
State in accordance with the relevant 
State insurance law, snbject to subsec- 
tions (c), (d), and (e). 

(c) Affiliations.-- 
(1) In General.--Except as pro- 

vided in paragraph (2), no State may, by 
stalute, regulation, order, interpretation, 
or other actio~ prevent or restrict a de- 

positou institution, or an affiliate thereof, 
frombeing affiliated directly or indirectly 
or associated with any person, as autho- 
rized or permitted by this Act or any other 
provision of Federal law. 

(2) Insurance.--With respect to 
affiliations between depository institu- 
tions, or any affiliate thereof, and any 
insurer, paragraph (1) does not prohibit-- 

(A) any State from-- 
(i) collecting, reviewing, and 

taking actions (including approval and 
disapproval) on applications and other 
documents or reports concerning any 
proposed acquisition of, or a change or 
continuation of control of, an insurer 
domiciled in that State; and 

(ii) exercising authority.- granted 
under applicable State law to collect 
infommtion concerning any proposed 
acquisition of, or a change or continua- 
tion of control of, an insurer engaged in 
the business of insurance in, and regu- 
lated as an insurer by, such State; 
during the 60-dw period preceding the 
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effective date of the acquisition or change 
or continuation of control, so long as the 
collecting, reviewing, taking actions, or 
exercising authori~r by the State does not 
have the effect of discriminating, inten- 
tionally or tmintemionally, against a 
depository institution or an affiliate there- 
of, or against any other person based 
upon an association of such person with 
a depositor), institution; 

(B) any State from requiring any 
person that is acquiring control of an 
insurer domiciled in that State to maintain 
or restore the capital requirements of that 
insurer to the level required under the 
capital regulations of general applicabil- 
i~r in that State to avoid the requirement 
of preparing and filing with thc insurance 
regulatory authority of that State a plan to 
increase the capital of the insurer, except 
fl~at a~ dctcm~ination by the State insur- 
ance regulatory authority with respect to 
such requirement shall be made not later 
than 60 days after the date of notification 
under subparagraph (A); or 

(C) a~ State from restricting a 
change in the ownership of stock in an 
insurer, or a company formed for the 
purpose of controlling such insurer, after 
the conversion of fl~e insurer from nmtual 
to stock lbnn so long as such restriction 
does not have thc effect of discriminating, 
intentionally or unintentionally, against a 
depository institution or an affiliate there- 
of, or against any other person based 
upon an association of such person with 
a depositop£ institution. 

(d) Activities.-- 
(1) In General.--Except as pro- 

vided in paragraph (3), and except with 
respect to insurance sales, solicitation, 
and cross marketing activities, which 
shall be governed by paragraph (2), no 
State may, by statute, regulation, order, 
interpretation, or other action, prevent or 
restrict a depository institution or an 
affiliate thereof from engaging directly or 
indirectly, either by itself or in conjunc- 
tion with an affiliate, or any other person, 

in a~ activity authorized or permitted 
under this Act and the amendments made 
by this Act. 

(2) Insurance Sales.-- 
(A) In Gencml.--In accordance 

with the legal standards lbr preemption 
set forth in thc decision of the Supreme 
Court of the United States in Barnett 
Bank of ~,VIarion Coun& ;\~A. v. Nelson, 
517 U.S. 25 (1996), no State may, by 
statute, regulation, order, interpretation, 
or other action, prevent or significantly 
interfere with the abiliU of a depositop£ 
institution, or an affiliate thereof, to en- 
gage, directly or indirectly, either by 
itself or in conjunction wifl~ an affiliate or 
ant, other person, in ant, insurance sales, 
solicitation, or crossmarkcting activity. 

(B) Certain State Laws 
Presel~’ed.--Notwithstanding subpara- 
graph (A), a State may impose any of the 
following restrictions, or restrictions that 
are substantially the same as but no more 
burdensome or restrictive than those in 
each of the following clauses: 

(i) Restrictions prohibiting the 
rejection of an insurance policy by a 
depository institution or an affiliate of a 
depository institution, solely because fl~e 
policy has been issued or underwritten by 
any person who is not associated with 
such depository institution or affiliate 
when the insurance is required in connec- 
tion with a loan or extension of credit. 

(ii) Restrictions prohibiting a 
requirement for any debtor, insurer, or 
insurance agent or broker to pay a sepa- 
rate charge in connection with "the han- 
dling of insurance that is required in 
connection with a loan or other extension 
of credit or’the provision of another tradi- 
tional banking product by a depository 
institution, or any affiliate of a depository 
institution, unless such charge would be 
required when the depository" institution 
or affiliate is the licensed insurance agent 
or broker providing the insurance. 

(iii) Restrictions prohibiting the 
use of a~\v advertisement or other insur- 
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ance promotional material by a deposi- 
tory institution or any affiliate of a depos- 
itory institution that would cause a rea- 
sonable person to believe mistakenly 
that-- 

(I) the Federal Govermnent or a 
State is responsible for the insurance 
sales activities of. or stands behind the 
credit: of, the institution or affiliate; or 

(II) a State, or the Federal Gov- 
enunent guarantees any returns on insur- 
ance products, or is a source of payment 
on any insurance obligation of or sold by 
the institution or affiliate; 

(iv) Restrictions prohibiting the 
payment or receipt of any connnission or 
brokerage fee or other valuable consider- 
ation for services as an insurance agent or 
broker to or by any person, unless such 
person holds a valid State license regard- 
ing the applicable class of insurance at 
the time at which the services are per- 
formed, except that, in tlfis clause, the 
term "services as an insurance agent or 
broker" does not include a referral by an 
unlicensed person of a customer or poten- 
tial custo~ner to a licensed insurance 
agent or broker that does not include a 
discussion of specific insurance policy 
terms and conditions. 

(v) Restrictions prohibiting any 
compensation paid to or received by any 
individual who is not licensed to sell 
insurance, for the referral of a customer 
that seeks to purchase, or seeks an opin- 
ion or advice on, any insurance product to 
a person that sells or provides opinions or 
advice on such product, based on the 
purchase of insurance by the customer. 

(vi) Restrictions prohibiting the 
release of the insurance information of a 
customer (defined as information con- 
cerning "the premiums, terms, and condi- 
tions of insurance coverage, including 
expiration dates and rates, and insurance 
claims of a customer contained in the 
records of the depository" institution or an 
affiliate thereof) to any person other than 
an officer, director, employee, agent, or 

affiliate of a depository institution, for the 
purpose of soliciting or selling insurance, 
without the express consent of the cus- 
tomer, other than a provision that prohib- 
its-- 

(I) a transfer of insurance infor- 
mation to an unaffiliated insurer in con- 
nection with transferring insurance in 
force on existing insureds of the deposi- 
tory institution or an affiliate thereof, or 
in connection with a merger with or ac- 
quisition of an unaffiliated insurer; or 

(II) the release of i~fformation as 
other~vise authorized by State or Federal 
law. 

(vii) Restrictions prohibiting the 
use of health i~fformation obtained from 
the insurance records of a customer for 
any purpose, other than for its activities 
as a licensed agent or broker, without the 
express consent of the customer. 

(viii) Restrictions prohibiting the 
extension of credit or any product or 
service that is equivalent to an extension 
of credit, lease or sale of propeW of any 
kind, or furnishing of any services or 
fixing or yawing the consideration for 
any of the foregoing, on the condition or 
requirement that the customer obtain 
insurance from a depository, institution or 
an affiliate of a depository institution, or 
a particular insurer, agent, or broker, 
other than a prohibition that would pre- 
vent any such depository institution or 
affiliate-- 

(I) from engaging in any activity 
described in this clause that would not 
violate section 106 of the Bank Holding 
Company Act Amendments of 1970, as 
interpreted by the Board of Governors of 
the Federal Reserve System; or 

(II) from informing a customer 
or prospective customer that insurance is 
required in order to obtain a loan or cred- 
it, that loan or credit approval is contin- 
gent upon the procurement by the cus- 
tomer of acceptable insurance, or that 
insurance is available from the depository 
institution or an affiliate of the depository 



15 USC 6701 409 

institution. 
(ix) Restrictions requiring, when 

an application by a consumer for a loan 
or other extension of credit from a depos- 
itory institution is pending, and insurance 
is offered or sold to the consumer or is 
required in connection with the loan or 
extension of credit by the depository. 
institution or any affiliate thereof, that a 
written disclosure be provided to the 
consumer or prospective customer indi- 
cating that the customer’s choice of an 
insurance provider will not affect the 
credit decision or credit terms inany way, 
except that the deposito~T institution may 
impose reasonable requirements concern- 
ing the credit worthiness of the insurer 
and scope of coverage chosen. 

(x) Restrictions requiring clear 
and conspicuous disclosure, in writing, 
where practicable, to the customer prior 
to the sale of any insurance policy that 
such policy-- 

(I) is not a deposit; 
(II) is not insured by the Federal 

Deposit Insurance Corporation; 
(III) is not guaranteed by any 

deposito~ institution or, if appropriate, 
an affiliate of any such institution or any 
person soliciting the purchase of or sell- 
ing insurance on the premises thereof; 
and 

(IV) where appropriate, involves 
investment risk, including potential loss 
of principal. 

(xi) Restrictions requiring that, 
when a customer obtains insurance (other 
than credit insurance or flood insurance) 
and credit from a depositoU institution, 
or aw affiliate of such institution, or any 
person soliciting the purchase of or sell- 
ing insurance on the premises thereof’, file 
credit and insurance transactions be com- 
pleted "through separate documents. 

(xii) Restrictions prohibiting, 
when a customer obtains insurance (other 
tlrm credit insurance or flood insurance) 
and credit from a depositou institution or 
an affiliate of such institution, or any 

person soliciting the purchase of or sell- 
ing insurance on the premises thereof, 
inclusion of the expense of insurance 
premiums in the primary credit transac- 
tion without the express written consent 
of the customer. 

(xiii) Restrictions requiring 
nrdntenance of separate and distinct 
books and records relating to insurance 
transactions, inchiding all files relating to 
and reflecting consumer complaims, and 
requiring that such insurance books and 
records be made available to the appropri- 
ate State insurance regulator for inspec- 
tion upon reasonable notice. 

(C) Limitations.-- 
(i) OCC Deference.--Section 

304(e) [15 U.S.C. § 6714] does not: apply 
with respect to any State statute, regula- 
tion, order, interpretation, or other action 
regarding insurance sales, solicitation, or 
cross nrarketing activities described in 
subparagraph (A) that was issued, 
adopted, or enacted before September 3, 
1998, and that is not described in sub- 
paragraph 03). 

(ii) Nondiscrimina- 
tion.--Subsection (e) does not apply with 
respect to aw State statute, regulation, 
order, interpretation, or other action re- 
garding insurance sales, solicitation, or 
cross marketing activities described in 
subparagraph (A) that was issued, 
adopted, or enacted before September 3, 
1998, and that is not described in sub- 
paragraph 03). 

(iii) Construction.--Nothing in 
this paragraph shall be construed-- 

(I) to limit the applicability of 
the decision of the Supreme Court inBar- 
nell Bank of Marion County N.A. v. Nel- 
son, 517 U.S. 25 (1996) with respect to 
any State statute, regulation, order, inter- 
pretation, or other action that is not re- 
ferred to or described in subparagraph 
03); or 

(II) to create aw inference with 
respect to any State statute, regulation, 
order, interpretation, or other action that 
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is not described in this paragraph. 
(3) Insurance Activities Other 

than Sales.--State statutes, regulations, 
interpretations, orders, and other actions 
shall not be preempted under paragraph 
(1) to the extent that they-- 

(A) relate to, or are issued, 
adopted, or enacted for tire purpose of 
regulating the business of insurance in 
accordance with the Act entitled "An Act 
to express the intent of Congress with 
reference to the regulation of the business 
of insurance" and approved March 9, 
1945 (15 U.S.C. 1011 et seq.) (con~nonly 
referred to as the "McCarran-Ferguson 
Act"); 

(B) apply only to persons that 
are not depository institutions, but that 
are directly engaged in the business of 
insurance (except that they may apply to 
depository institutions engaged in provid- 
ing savings bank life insurance as princi- 
pal to the extent of regulating such insur- 
ance); 

(C) do not relate to or directly or 
indirectly regulate insurance sales, solici- 
tations, or cross marketing activities; and 

(D) are not prohibited under 
subsection (e). 

(4) Financial Activities Other 
than Insurance.--No State statute, regula- 
tion, order, interpretation, or other action 
shall be preempted under paragraph (1) to 
the extent that-- 

(A) it does not relate to, and is 
not issued and adopted, or enacted for the 
purpose of regulating, directly or indi- 
rectly, insurance sales, solicitations, or 
cross marketing activities covered under 
paragraph (2); 

(B) it does not relate to, and is 
not issued and adopted, or enacted [’or tire 
purpose of regulating, directly or indi- 
rectly, "the business of insurance activities 
other than sales, solicitations, or cross 
marketing activities, covered under pare- 
graph (3); 

(C) it does not relate to securi- 
ties investigations or enforcement actions 

referred to in subsection (f); and 
(D) it-- 
(i) does not distinguish by its 

terms bet~veen depository institutions, 
and affiliates thereof, engaged in tire 
activity at issue and other persons en- 
gaged in the same activity in a manner 
that is in any way adverse with respect to 
the conduct of the activity by any such 
depository institution or affiliate engaged 
in the activi~ at issue; 

(ii) as imerpreted or applied, 
does not have, and will not have, an im- 
pact on depository institutions, or affili- 
ates thereof, engaged in the activity at 
issue, or any person who has an associa- 
tion with any such depository institution 
or affiliate, that is substantially more 
adverse than its impact on other persons 
engaged in the same activity that are not 
depository institutions or affiliates there- 
of, or persons who do not have an associ- 
ation with any such depository institution 
or affiliate; 

(iii) does not effectively prevem 
a depository institution or affiliate thereof 
from engaging in activities authorized or 
permitted by this Act or any other provi- 
sion of Federal law; and 

(iv) does not conflict with tire 
intent of this Act generally to permit 
affiliations that are authorized or pem~it- 
ted by Federal law. 

(e) Nondiscrimination.--Except 
as provided in aw restrictions described 
in subsection (d)(2)(B), no State may, by 
statute, regulation, order, interpretation, 
or other action, regulate the insurance 
activities authorized or pemfitted under 
this Act or any other provision of Federal 
law of a depository institution, or affiliate 
thereof, to the extent that such statute, 
regulation, order, interpretation, or other 
action-- 

(1) distinguishes by its terms 
bem~een depository institutions, or affili- 
ates thereof, and other persons engaged in 
such activities, in a manner that is in a~r 
way adverse to m\,�" such depository insti- 
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tution, or affiliate thereof; 
(2) as interpreted or applied, has 

or will have an impact on depositol)T 
institutions, or affiliates thereof, that is 
substantially more adverse than its impact 
on other persons providing the same 
products or sel~rices or engaged in the 
same activities lhat are not depository. 
institutions, or affiliates thereof, or per- 
sons or entities affiliated therewith; 

(3) effectively prevents a deposi- 
to1y institution, or affiliate thereof, from 
engaging in insurance activities autho- 
rized or permitted by this Act or aw other 
provision of Federal law; or 

(4) co~fflicts with the intent of 
this Act generally to permit affiliations 
that are authorized or permitted by Fed- 
eral law between depository institutions, 
or affiliates thereof, and persons engaged 
in the business of insurance. 

(f) Limitation.--Subsections (c) 
and (d) shall not be construed to affect-- 

(1) the jurisdiction of the securi- 
ties commission (or any agency or office 
pefforruing like functions) of any State, 
under the laws of such State-- 

(A) to investigate and bring 
enforcement actions, consistent with 
section 18(c) of the Securities Act of 
1933, with respect to fraud or deceit or 
utflawful conduct by any person, in con- 
nection with securities or securities trans- 
actions; or 

(B) to require the registration of 
securities or the licensure or registration 
of brokers, dealers, or investment advis- 
ers (consistent with section 203A of the 
Investment Advisers Act of 1940), or the 
associated persons of a broker, dealer, or 
investment adviser (consistent with such 
section 203A); or 

(2) Skate laws, regulations, or- 
ders, interpretations, or other actions of 
general applicability relating to the gover- 

nance of corporations, partnerships, lim- 
ited liability companies, or other business 
associations incorporated or formed under 
the laws of that State or domiciled in that 
Skate, or the applicability of the antitrust 
laws of aw Skate or a~ State law that is 
similar to the antitrust laws ff such laws, 
regulations, orders, interpretations, or 
other actions are not inconsistent with the 
purposes of this Act to authorize or per- 
ruit certain affiliations and to remove 
barriers to such affiliations. 

(g) Definitions.--For purposes of 
this section, the following definitions 
shall apply: 

(1) Affiliate.--The term "affili- 
ate" means any company "that controls, is 
controlled by, or is under conunon con- 
trol with another company. 

(2) Antitrust Laws.--The term 
"antitrust laws" has the meaning given the 
term in subsection (a) of the first section 
of the Clayton Act, and includes section 
5 of the Federal Trade Commission Act 
(to the extent that such section 5 relates to 
unfair methods of competition). 

(3) DepositoU Instilution.--The 
term "depositoU institution"-- 

(A) has the meaning given the 
term in section 3 of the Federal Deposit 
Insurance Act; and 

(B) includes aw foreign bank 
that nmintains a branch, agency, or com- 
mercial lending compaw in the United 
Skates. 

(4) Insurer.--The term "insurer" 
means any person engaged in the busi- 
ness of insurance. 

(5) Skate.--The terra "Skale" 
means any State of lhe United Skates, the 
District of Coltunbia, aw territoU of the 
United States, Puerto Rico, Guam, Amer- 
ican Samoa, the Trust TerritolT of the 
Pacific Islands, the Virgin Islands, and 
the Northern Mariana Islands. 
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Subtitle A -- State Regulation of Insurance 

§6711. Functional regulation of insur- 
ance 

The insurance activities of any 
person (including a national bank exercis- 
ing its power to act as agent under the 
eleventh undesignated paragraph of sec- 
tion 13 of the Federal Reserve Act) shall 
be functionally regulated by the States, 
subject to section 104. 

§6712. Insurance underwriting in 

national banks 

(a) In General.--Except as pro- 
vided in section 303 [15 U.S.C. § 6713], 
a national bank and the subsidiaries of a 
national bank may not provide insurance 
in a State as principal except that this 
prohibition shall not apply to authorized 
products. 

(b) Authorized Products.--For 
the purposes of this sectio~ a product is 
authorized if-- 

(1) as of Janua~" 1, 1999, the 
Comptroller of the Currency had deter- 
mined in writing that national banks may 
provide such product as principal, or 
national banks were in fact lawfully pro- 
viding such product as principal; 

(2) no court of relevant jurisdic- 
tion lrad, by final judgment, overturned a 
determination of the Comptroller of the 
Currency that national banks may provide 
such product as principal; and 

(3) the product is not title insur- 
ance, or an mmuity contract the income of 
which is subject to tax treatment under 
section 72 of the Internal Revenue Code 
of 1986. 

(c) Definition.--For purposes of 
tiffs section, the term "insurance" means-- 

(1) any product regulated as 
insurance as of JanualT 1, 1999, in accor- 
dance with the relevant State insurance 
law, in the State in which the product is 
provided; 

(2) any product first offered after 
January. 1, 1999, which-- 

(A) a State insurance regulator 
determines shallbe regulated as insurance 
in the State in which the product is pro- 
vided because the product insures, guar- 
antees, or indemnifies against liability, 
loss of life, loss of health, or loss through 
damage to or destruction of propeW, 
including, but not liraited to, surety 
bonds, life insurance, health insurance, 
title insurance, and property and casualty 
insurance (such as private passenger or 
commercial automobile, homeowners, 
mortgage, commercial multipefil, general 
liability, professional liability, workers" 
compensation, fire and allied lines, farm 
owners multipefil, aircraft, fidelity, 
surety, medical malpractice, ocean ma- 
line, inland maline, and boiler and ma- 
chinel?." insurance); and 

03) is not a product or service of 
a ba~k that is-- 

(i) a deposit product; 
(it) a loan, discount, letter of 

credit, or other extension of credit; 
(iii) a trust or other fiduciary 

service; 
(iv) a qualified financial contract 

(as defined in or determined pursuant to 
section l l(e)(8)(D)(i) of the Federal 
Deposit Insurance Act); or 

&) a financial guaranty, except 
that this subparagraph (B) shall not apply 
to a product that includes an insurance 
component such that if the product is 
offered or proposed to be offered by the 
bank as principal-- 

(I) it would be treated as a life 
insurance contract under section 7702 of 
the Internal Revenue Code of 1986; or 

(II) in the event that the product 
is not a letter of credit or other sirailar 
extension of credit, a qualified financial 
contract, or a financial guaranty, it would 
qualify for treatment for losses incurred 
with respect to such product under sec- 
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tion 832(b)(5) of the Internal Revenue 
Code of 1986, if the bank were subject to 
tax as an insurance company under sec- 
tion 831 of that Code; or 

(3) any am~uity contract, the 
income on which is subject to tax treat- 
ment under section 72 of the Internal 
Revenue Code of 1986. 

(d) Rule of Construction.--For 
purposes of this section, providing insur- 
ance (including reinsurance) outside the 
United States that insures, guarantees, or 
indemnifies insurance products provided 
in a State, or that indemnifies an insur- 
ance company with regard to insurance 
products provided in a State, shall be 
considered to be providing insurance as 
principal in that State. 

§6713. Title insurance activities of 
national bank~ and their affili- 
ates 

(a) General Prohibition.--No 
national bank may engage in any activity 
involving the undel~vriting or sale of title 
insurance. 

(b) Nondiscrimination Parity 
Exception.-- 

(1) (In General.-- Not~vithstand- 
ing any other provision of law (including 
section 104 of this Act), in the case of 
any State in which banks organized under 
the laws of such State are authorized to 
sell title insurance as agent, a national 
bank may sell title insurance as agent in 
such State, but only in the same manner, 
to the same extent, and under the same 
restrictions as such State banks arc autho- 
rized to sell title insurance as agent in 
such State. 

(2) Coordination with "Wild- 
card" Provision.--A State law which 
authorizes State banks to engage in any 
activities in such State in which a national 
bank may engage shall not be treated as a 
statute which authorizes State banks to 
sell title insurance as agent, for purposes 
of paragraph (1). 
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(c) Grandfathering with Consis- 
tern Regulation.-- 

(1) In General.--Except as pro- 
vided in paragraphs (2) and (3) and not- 
withstanding subsections (a) and (b), a 
national bank, and a subsidiary, of a na- 
tional bank, may conduct title insurance 
activities which such national bank or 
subsidiary was actively and lawfully 
conducting before the date of the enact- 
ment of this Act. 

(2) Insurance Affiliate.--In the 
case of a national bank which has an 
affiliate which provides insurance as 
principal and is not a subsidiary of the 
bank, tile national bank and any subsid- 
iary of the national bank may not engage 
in the undcl~vriting of title insurance 
pursuant to paragraph (1). 

(3) Insurance Subsidialy.--Inthe 
case of a national bank which has a sub- 
sidiary which provides insurance as prin- 
cipal and has no affiliate other than a 
subsidiary which provides insurance as 
principal, the national bank may not 
directly engage in any activity involving 
tile underwriting of title insurance. 

(d) "Affiliate" and "Subsidiary" 
Defined.--For purposes of tiffs section, 
tile terms "affiliate" and "subsidiary" have 
the same meanings as in section 2 of the 
Bank Holding Company Act of 1956. 

(e) Rule of Construction.--No 
provision of this Act or any other Federal 
law shall be construed as superseding or 
affecting a State law which was in effect 
before the date of the enactment of this 
Act and which prohibits title insurance 
from being offered, provided, or sold in 
such State, or from being tmderwritten 
with respect to real propeW in such 
State, by any person whatsoever. 

§6714. Expedited and equalized dis- 

pute resolution tbr federal 
regulators 

(a) Filing in Court of Ap- 
peals.--In the case of a regulatory conflict 
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between a State insurance regulator and a 
Federal regulator regarding insurance 
issues, including whether a State law, 
rule, regulation, order, or interpretation 
regarding any insurance sales or solicita- 
tion activity is properly treated as pre- 
empted under Federal law, the Federal or 
State regulator may seek expedited judi- 
cial review of such determination by the 
United States Court of Appeals lbr the 
circuit in which the State is located or in 
the United States Court of Appeals for the 
District of Columbia Circuit by filing a 
petition for review in such court. 

(b) Expedited Review.--The 
United States Court of Appeals in which 
a petition for review is filed in accor- 
dance with subsection (a) shall complete 
all action on such petition, including 
rendering a judgment, before the end of 
the 60-day period beginning on the date 
on which such petition is filed, unless all 
parties to such proceeding agree to any 
extension of such period. 

(c) Supreme Court Re- 
view.--Any request for certiorari to the 
Supreme Court of the United States of 
any judgment of a United States Corot of 
Appeals with respect to a petition for 
review under this section shall be :filed 
with the Supreme Court of "the United 
States as soon as practicable after such 
judgment is issued. 

(d) Statute of Limitation.--No 
petition may be filed under this section 
challenging an order, ruling, determina- 
tion, or other action of a Federal regulator 
or State insurance regulator after the later 
of-- 

(1) the end of the 12-month 
period beginning on the date on which the 
first: public notice is made of such order, 
ruling, determination or other action in its 
final :form; or 

(2) the end of the 6-month pe- 
riod begiuning on the date on which such 
order, ruling, determination, or other 
action takes effect. 

(e) Standard of Review.--The 

court shall decide a petition filed under 
this section based on its review on the 
~nerits of all questions presented under 
State and Federal law, including the na- 
ture of the product or activity and the 
history and purpose of its regulation 
under State and Federal law, without 
unequal deference. 

§6715. Certain state affiliation laws 

preempted for insurance com- 

panies and affiliates 

Except as provided in section 
104(c)(2) [15 U.S.C. § 6701(c)(2)], no 
State may, by law, regulation, order, 
interpretation, or otherwise-- 

(1) prevent or significantly inter- 
fere with the abili~" of any insurer, or any 
affiliate of an insurer (whether such affili- 
ate is organized as a stock co~npany, 
mutnal holding company, or otherwise), 
to become a financial holding company or 
to acquire control of a depository, institu- 
tion; 

(2) limit the amount of an in- 
surer’s assets that may be invested in the 
voting securities of a depository institu- 
tion (or any company which controls such 
institution), except that the laws of an 
insurer’s State of do~nicile may limit the 
amount of such investment to an amount 
that is not less than 5 percent of the in- 
surer’s admitted assets; or 

(3) prevent, significantly inter- 
fore with, or have the authority to review, 
approve, or disapprove a plan of reorgani- 
zation by which an insurer proposes to 
reorganize from mutual form to become a 
stock insurer (whether as a director indi- 
rect subsidiary of a mutual holding com- 
pany or otherwise) unless such State is 
the State of do~nicile of the insurer. 

§6716. Interagency consultation 

(a) Purpose.--It is the imention 
of the Congress tlrat the Board of Gover- 
nors of the Federal Reserve System, as 
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the umbrella supervisor for financial 
holding companies, and the State insur- 
ance regulators, as the functional regula- 
tors of companies engaged in insurance 
activities, coordinate efforts to supervise 
co~npanies that control both a depository 
institution and a company engaged in 
insurance activities regulated under State 
law. In particular, Congressbelicves that 
the Board and the State insurance regula- 
tors should share, on a confidential basis, 
information relevant to the supervision of 
companies that control both a depository 
institution and a company engaged in 
insurance activities, including informa- 
tion regarding the financial health of the 
consolidated organization and informa- 
tion regarding transactions and relation- 
ships between insurance companies and 
affiliated depository institutions. The 
appropriate Federal ba~king agencies for 
depository institutions should also share, 
on a confidential basis, information with 
the relevant State insurance regulators 
regarding transactions and relationslfips 
between depository institutions and affili- 
ated companies engaged in insurance 
activities. The purpose of this section is 
to encourage this coordination and confi- 
dential sharing of information, and to 
thereby improve both "the efficiency and 
the quality of the supervision of financial 
holding companies and their affiliated 
depository institutions and companies 
engaged in insurance activities. 

(b) Examination Results and 
Other Information.-- 

(1) Information of the 
Board.--Upon the request of the appropri- 
ate insurance regulator of a~\,~" State, the 
Board may provide any information of 
the Board regarding the financial condi- 
tion, risk management policies, and oper- 
ations of any financial holding company 
that controls a compaw that is engaged in 
insurance activities and is regulated by 
such State insurance regulator, and re- 
garding aw transaction or relationship 
between such an insurance compact and 

any affiliated depository institution. The 
Board may provide a~ other infornkation 
to the appropriate State insurance regula- 
tor that’the Boardbelicves is necessary or 
appropriate to permit the State insurance 
regulator to administer and enforce appli- 
cable State insurance laws. 

(2) Banking Agency Inforlna- 
tion.--Uponthe request of the appropriate 
insurance regulator of any State, the 
appropriate Federal banking agency may 
provide any information of the agency 
regarding any transaction or relationship 
beaveen a depository institution super- 
vised by such Federal banking agency 
and any affiliated compaw that is en- 
gaged in insurance activities regulated by 
such State insurance regulator. The ap- 
propriate Federal banking agency may 
provide aw other information to the 
appropriate State insurance regulator that 
the agency believes is necessary or appro- 
priate to permit the State insurance regu- 
lator to adininister and enforce applicable 
State insurance laws. 

(3) State Insurance Regulator 
Information.--Upon the request of the 
Board or the appropriate Federal banking 
agency, a State insurance regulator may 
provide any examination or other reports, 
records, or other information to which 
such insurance regulator may have access 
with respect to a company which-- 

(A) is engaged in insurance 
activities and regulated by such insurance 
regulator; and 

03) is an affiliate of a depository 
institution or financial holding compaw. 

(c) Consultation.--Before mak- 
ing any determination relating to the 
initial affiliation of, or the continuing 
affiliation oK a depository institution or 
financial holding compaw with a com- 

paw engaged in insurance activities, the 
appropriate Federal banking agency shall 
consult with the appropriate State insur- 
ance regulator of such colnpany and take 
the views of such insurance regulator into 
account in nmking such determination. 
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(d) Effect on Other Auth- 
ority.--Nothing in this section shall limit 
in any respect the authority of the appro- 
priate Federal banking agency with re- 
spect to a depositoryT institution or bank 
holding co~npany or m\,�" affiliate thereof 
under any provision of law. 

(e) Confidentiality and Privi- 
lege.-- 

(1) Confidentiality.--The appro- 
priate Federal banking agency shall not 
provide aw information or material that 
is entitled to confidential treatment under 
applicable Federal banking agency regu- 
lations, or other applicable law, to a State 
insurance regulator tmless such regulator 
agrees to maintain the information or 
material in confidence and to takc all 
reasonable steps to oppose any effort to 
secure disclosure of the information or 
material by the regulator. The appropri- 
ate Federal banking agency shall treat as 
confidential aw information or material 
obtained from a State insurance regulator 
that is entitled to confidential treatment 
under applicable State regulations, or 
other applicable law, and take all reason- 
able steps to oppose any effort to secure 
disclosure of the information or material 
by lhc Federal banking agency. 

(2) Privilege.--The provision 
pursuant to tiffs section of information or 

material by a Federal banking agency or 
State insurance regulator shall not consti- 
tute a waiver of, or otherwise affect, any 
privilege to which the information or 
material is othcr~vise subject. 

(l) Definitions.--For purposes of 
tiffs section, the following definitions 
shall apply: 

(1) Appropriate Federal B mtldng 
Agency; Depositol2¢ Institution.--The 
terms "appropriate Federal banking agen- 
cy" and "depository" institution" have the 
same meanings as in section 3 of the 
Federal Deposit Insurance Act. 

(2) Board and Financial Holding 
Compact.--The terms "Board" and "fi- 
nancial holding company" have the same 
meanings as in section 2 of "the Bank 
Holding Company Act of 1956. 

§6717. Definition of state 

For purposes of this subtitle, the 

term "State" means any State of the 

United States, the District of Columbia, 

aw tcrrito~ of’the United States, Puerto 
Rico, Guam, American Samoa, the Trust 
Territory of the Pacific Islands, the Virgin 

Islands, and the Northern Mariana Islands. 

Subtitle B -- Redomestication of Mutual Insurers 

§6731. General application 

This subtitle shall only apply to 
a mutual insurance company in a State 
which has not enacted a law which ex- 
pressly establishes reasonable terms and 
conditions for a mutual insurance com- 
pany domiciled in such State to reorga- 
nize into a mutual holding company. 

§6732. Redomestication of mutual 
insurers 

(a) Redomestication.--A mutnal 
insurer organized under the laws of any 
State may transfer its domicile to a trans- 
feree domicile as a step in a reorganiza- 
tion in which, pursuant to the laws of the 
transferee domicile and consistent with 
tl~e standards in subsection (f), the mutual 
insurer becomes a stock insurer that is a 
direct or indirect subsidiary" of a mutual 
holding company. 

(b) Resulting Dmnicile.--Upon 
co~nplying with the applicable law of the 
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transferee domicile governing transfers of 
domicile and completion of a transfer 
pursuant to this section, the mutual in- 
surer shall cease to be a domestic insurer 
in the transferor domicile and, as a con- 
tinuation of its corporate existence, shall 
be a domestic insurer of the "transferee 
domicile. 

(c) Licenses Preserved.--The 
certificate of authority, agents" appoint- 
ments and licenses, rates, approvals and 
other items that a licensed State allows 
and that are in existence immediately 
prior to the date that a redomesticating 
insurer transfers its domicile pursuant to 
this subtitle shall continue in full force 
and effect upon transfer, if the insurer 
remains duly qualified to transact the 
business of insurance in such licensed 
State. 

(d) Efl’ectiveness of Outstanding 
Policies and Contracts.-- 

(1) In General.--All omstanding 
insurance policies and ammities contracts 
of a redomesticating insurer shall remain 
in full force and effect and need not be 
endorsed as to the new domicile of the 
insurer, unless so ordered by the State 
insurance regulator of a licensed State, 
and then only in the case of outstanding 
policies and contracts whose owners 
reside in such licensed State. 

(2) Forms.-- 
(A) Applicable State law nmy 

require a redomesticating insurer to file 
new policy forms with the State insurance 
regulator of a licensed State on or before 
the effective date of the transfer. 

(B) Notwithstanding subpara- 
graph (A), a redomesticating insurer may 
use existing policy forms with appropri- 
ate endorsements to reflect the new domi- 
cile of "the redomesticating insurer until 
the new policy forms are approved for 
use by the State insurance regulator of 
such licensed State. 

(e) Notice.--A redomesticating 
insurer shall give notice of the proposed 
transfer to the State insurance regulator of 

each licensed State and shall file prompt- 
ly aw resulting amendmems to corporate 
documents required to be filed by a for- 
eign licensed mutual insurer with the 
insurance regulator of each such licensed 
State. 

(f) Procedural Require- 
ments.--No mutual insurer may redomes- 
ticate to another State and reorganize into 
a muttml holding compaw pursuant to 
this section unless the State insurance 
regulator of the transferee domicile deter- 
mines that the plan of reorganization of 
the insurer includes the following require- 
ments: 

(1) Approval by Board of Direc- 
tors and Policyholders.--The reorgani- 
zation is approved by at least a majority 
of the board of directors of "the mutual 
insurer and at least a nmjority of the 
policyholders who vote after notice, 
disclosure of the reorganization and the 
effects of the transaction on policyholder 
contractual rights, and reasonable oppor- 
tunity to vote, in accordance with such 
notice, disclosure, and voting procedures 
as are approved by the State insurance 
regulator of the transferee domicile. 

(2) Continued Voting Controlby 
Policyholders; Review of Public Stock 
Offering.--After the consummation of a 
reorganizatiork the policyholders of the 
reorganized insurer shall have the same 
voting rights with respect to the mutual 
holding compaw as they had before the 
reorganization with respect to the mutual 
insurer. With respect to an initial public 
offering of stock, the offering shall be 
conducted in compliance with applicable 
securities laws and in a manner approved 
by the State insurance regulator of the 
transferee domicile. 

(3) Award of Stock or Grant of 
Options to Officers and Directors.--Dur- 
ing the applicable period provided for 
trader the State law of the transferee 
domicile following completion of an 
initial public offering, or for a period of 
six months if no such applicable period is 
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provided, neither a stock holding corn- 
paw nor the converted insurer shall 
award any stock options or stock grants to 
persons who are elected officers or direc- 
tors of the mutual holding co~npany, the 
stock holding co~npany, or the converted 
insurer, except with respect to aw such 
awards or options to which a person is 
entitled as a policyholder and as approved 
by the State insurance regulator of the 
transferee domicile. 

(4) Policyholder Rights.--Upon 
reorganization into a mutual holding 
compaw, the contractual rights of the 
policyholders are preserved. 

(5) Fair and Equitable Treatmem 
of Policyholders.--The reorganization is 
approved as fair and equitable to the 
policyholders by "the insurance regulator 
of the "transferee domicile. 

§6733. Effect on state laws restricting 

redomestication 

(a) In General.--Unless other- 
wise permittedby this subtitle, State laws 
of any transferor domicile "that conflict 
with the purposes and intent of this subti- 
tle arc preempted, including but: not lim- 
ited to-- 

(l) any lmv that has the puv0ose 
or effect of impeding the activities of, 
taking any action against, or applying any 
provision of law or regulation to, any 
insurer or an affiliate of such insurer 
because that insurer or any affiliate plans 
to redomesticate, or has redomesticated, 
pursuant to "this subtitle; 

(2) any law that has the purpose 
or effect of impeding the activities of, 
taking action against, or applying any 
provision of law or regulation to, any 
insured or any insurance licensee or other 
intermediary because such person has 
procured insurance from or placed insur- 
ance with any insurer or affiliate of snch 
insurer that plans to redomesticate, or has 
redomesticated, pursuant to this subtitle, 
but only to the extent that such law would 

treat such insured licensee or other inter- 
mediary differently than if the person 
procured insurance from, or placed insur- 
ance with, an insured licensee or other 
intermediary which had not redomes- 
ticated; and 

(3) any law that has the purpose 
or effect of terminating, because of the 
redomestication of a mutual insurer pur- 
stuant to this subtitle, any certificate of 
authority, agent appointment or license, 
rate approval, or other approval, of any 
State insurance regtflator or other State 
authority in existence inunediately prior 
to the redomestication in any State other 
than the transferee domicile. 

(b) Differential Treatment Pro- 
hibited.--No State law, reglflation, inter- 
pretation, or functional equivalent there- 
of, of a State other than a transferee do- 
micile may treat a redomesticating or 
redomesticated insurer or any affiliate 
thereof any differently tlran an insurer 
operating in that State that is not a 
redomesticating or redomesticated in- 
surer. 

(c) Laws Prohibiting Opera- 
tions.--If any licensed State fails to issue, 
delays the issuance of, or seeks to revoke 
an original or renewal certificate of au- 
thority of a redomesticated insurer 
promptly following redomestication, 
except on grounds and in a rammer con- 
sistent with its past practices regarding 
the issuance of certificates of authority to 
foreign insurers that are not redomesti- 
cating, then the redomesticating insurer 
shall be exempt from any State law of the 
licensed State to the extent "that such State 
law or the operation of such State law 
would make unlawful, or regulate, di- 
rectly or indirectly, the operation of the 
redomesticated insurer, except that such 
licensed State may require the redomesti- 
cated insurer to-- 

(l) comply with the unfair claim 
settlement practices law of the licensed 
State; 

(2) pay, on a nondiscriminatory 
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basis, applicable premium and other taxes 
which are levied on licensed insurers or 
policyholders under the laws of the li- 
censed State; 

(3) register with and designate 
the State insurance regulator as its agent 
solely for thc purpose of receiving service 
of legal documents or process; 

(4) submit to an examination by 
the Statc insurance regulator in aw li- 
censed State in which the redomesticated 
insurer is doing business to determine the 
insurer’s financial condition, if-- 

(A) the State insurance regulator 
of the transferee domicile has not begun 
an examination of the redomesticated 
insurer and has not scheduled such an 
examination to begin before the end of 
the 1-year periodbeginning onthe date of 
the redomestication; and 

(B) any such exanfination is 
coordinated to avoid unjustified duplica- 
tion and repetition; 

(5) comply with a lawful order 
issued in-- 

(A) a delinquency proceeding 
commenced by the State insurance regu- 
lator of any licensed State if there has 
been a judicial finding of financial im- 
pairmcnt under paragraph (7); or 

03) a voluntau dissolution pro- 
ceeding; 

(6) comply with any State law 
regarding deceptive, false, or fraudulent 
acts or practices, except that if the li- 
censed State seeks an injunction regard- 
ing the conduct described in this pare- 
graph, such injunction must be obtained 
frown a court of competent jurisdiction as 
provided in section 314(a); 

(7) comply with an injunction 
issued by a court of competent jurisdic- 
tion, upon a petition by the State insur- 
ance regulator alleging that the 
redomesticating insurer is in hazardous 
financial condition or is financially im- 
paired; 

(8) participate in any insurance 
insolvency guaranU association on the 

same basis as any other insurer licensed 
in the licensed State; and 

(9) require a person acting, or 
offering to act, as an insurance licensee 
for a redomcsticated insurer in the li- 
censed State to obtain a license from that 
State, except: that such State may not 
impose any qualification or requirement 
tl~at discriminates against a nonresident 
insurance licensee. 

§6734. Other provisions 

(a) Judicial Review.--The appro- 
priate United States district court shall 
have exclusive jurisdiction over litigation 
arising under tiffs section involving any 
redomesticating or redomesticated in- 
surer. 

(b) Severability.--If any provi- 
sion of tiffs section, or the application 
thereof to any person or circumstances, is 
held invalid, the remainder of the section, 
and the application of such provision to 
other persons or circuntstances,shall not 
be affected thereby. 

§6735. Definitions 

For purposes of this subtitle, tl~e 

following definitions shall apply: 

(1) Court of Competent Jurisdic- 

tion.--The term "court of competent juris- 

diction" means a court authorized pursu- 

ant to section 314(a) to adjudicate litiga- 

tion arising under this subtitle. 

(2) Domicile.--The term "domi- 
cile" means the State in which an insurer 

is incorporated, chartered, or organized. 

(3) Insurance Licensee.--The 
term "insurance licensee" means any 

person holding a license under State law 

to act as insurance agent, subagent, bro- 

ker, or consultant. 

(4) Institution.--The term "insti- 
tution" means a corporation, joint stock 

company, limited liability company, 

limited liabili’~ partnership, association, 

trust, partnership, or any similar entity. 
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(5) Licensed State.--The term 
"licensed State" means any State, the 
District of Columbia, any territory of the 
United States, Puerto Rico, Guam, Alner- 
ican Samoa, the Trust Territory of the 
Pacific Islands, the Virgin Islands, and 
the Northern Mariana Islands in which 
the redomesticating insurcr has a certifi- 
cate of authority in effect immediately 
prior "to the redomcstication. 

(6) Mutual Insurer.--The term 
"mutual insurer" means a mutual insurer 
organized under the laws of any State. 

(7) Person.--The term "person" 
means an individual, institution, govern- 
ment or goverlmaental agency, State or 
political subdivision of a State, public 
corporation, board, association, estate, 
trustee, or fiduciary, or other sinfilar 
entity. 

(8) Policyholder.--The term 
"policyholder" means the owner of a 
policy issued by a mutual insurer, except 
that, with respect to voting rights, the 
term means a member of a mutual insurer 
or mutual holding compaw granted the 
rigN to vote, as determined under appli- 
cable State law. 

(9) Redomesticated Insur- 
er.--The term "redomcsficated insurer" 
means a mutual insurer that has 
rcdomesficated pursuant "to this subtitle. 

(10) Redomesticating Insur- 
er.--The tern~ "redomesticating insurer" 

means a mutual insurer that is 
redomesticating pursuant to this snbtitle. 

(11) Redo~nestication or Trans- 
fer.--The term "redomestication" or 
"transfer" means tile "transfer of the donfi- 
cile of a mutual insurer from one State to 
another State pursuant "to this subtitle. 

(12) State Insurance Regula- 
tor.--The tern~ "State insurance regulator" 
means the principal insurance regulatery 
authority of a State, the District of Co- 
lumbia, aw territory of the United States, 
Puerto Rico, Guam, American Smnoa, the 
Trust Territory of the Pacific Islands, the 
Virgin Islands, and the Northern Mariaua 
Islands. 

(13) Statc Law.--The ternl "State 
law" means the statutes of aw State, the 
District of Columbia, aw terrilory of the 
United States, Puerto Rico, Guam, Amer- 
ican Samoa, the Trust Territory of the 
Pacific Islands, the Virgin Islands, and 
the Northern Mariana Islands and any 
regulation, order, or requirement pre- 
scribed pursuant to any such statute. 

(14) Transferee Domicile.--The 
term "transferee domicile" means the 
State to which a mutual insurer is 
redomcsticating pursuant to this subtitle. 

(15) Transfcror Domicile.--The 
term "’transferor domicile" means tile 
State from which a mutual insurer is 
redomesticating pursuant to this subtitle. 

Subtitle C -- National Association of 
Registered Agents and Brokers 

§6751. State flexibility in multistate 
licen sing reforms 

(a) In Gencral.--The provisions 
of this sublitle shall take effect unless, not 
later than 3 years after the date of the 
euactment of this Act, at least a majority 
of the States-- 

(l) have euacted uniform laws 
and regulations governing the licensure of 

individuals and entities authorized to sell 
and solicit the purchase of insurance 
within the State; or 

(2) have enacted reciprocity 
laws and regtflations governing the li- 
censure of nonresident individuals and 
entities authorized "to sell and solicit 
insurance within those States. 

(b) U~iforn~ity Required.--States 
shall be deemed to have established the 
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uniformity necessary to satisfy subsection 
(a)(1) if the States-- 

(l) establish uniform criteria 
regarding the integrity.’, personal qualifi- 
cations, education, training, and experi- 
ence of licensed insurance producers, 
including the qualification and training of 
sales personnel in ascertaining the appro- 
priateness of a particular insurance prod- 
uct for a prospective customer; 

(2) establish uniform continuing 
education requirements for licensed insur- 
ance producers; 

(3) establish uniform ethics 
course requirements for licensed insur- 
ance producers in conjunction with the 
continuing education requirements under 
paragraph (2); 

(4) establish uniform criteria to 
ensure that an insurance product, includ- 
ing any annuity contract, sold to a con- 
sumer is suitable and appropriate for the 
consumer based on financial i~fformation 
disclosed by the consumer; and 

(5) do not impose aw require- 
ment upon aw insurance producer to be 
licensed or otherwise qualified to do 
business as a nonresident that has the 
effect of limiting or conditioning that 
producer’s activities because of its resi- 
dence or place of operations, except that 
countersignature requirements imposed 
on nonresident producers shall not be 
deemed to have the effect of limiting or 
conditioning a producer’s activities be- 
cause of its residence or place of opera- 
tions under this section. 

(c) Reciprocity Required.-- 
States shall be deemed to have estab- 
lished the reciprocigr required to satisfy 
subsection (a)(2) if the following condi- 
tions arc met: 

(1) Administrative Licensing 
Procedures.--At least a majority of fl~e 
States permit a producer that has a resi- 
dent license for selling or soliciting the 
purchase of insurance in its home State to 
receive a license to sell or solicit the 
purchase of insurance in such nmjority of 

States as a nonresident to the same extent 
that such producer is permitted to sell or 
solicit the purchase of insurance in its 
State, if the producer’s home State also 
mvards such licenses on such a reciprocal 
basis, without satisfying aw additional 
requirements other than subnfftting-- 

(A) a request for licensure; 
(B) the application for licensure 

that the producer submitted to its home 
State; 

(C) proof that the producer is 
licensed and in good standing in its home 
State; and 

(D) the pwment of any requisite 
fee to the appropriate authority. 

(2) Continuing Education Re- 
quirements.--A majority of the States 
accept an insurance producer’s satisfac- 
tion of its home State’s continuing educa- 
tion requirements for licensed insurance 
producers to satisfy the States" own con- 
tinuing education requirements if the 
producer’s home State also recognizes the 
satisfaction of contimfing education re- 
quirements on such a reciprocal basis. 

(3) No Limiting Nonresident 
Requirements.--A majority of the States 
do not impose any requirement upon any 
insurance producer to be licensed or 
otherwise qualified to do business as a 
nm~resident that has the effect of limiting 
or conditioning that producer’s activities 
because of its residence or place of opera- 
tions, except that countersig~mture re- 
quirements imposed on nonresident pro- 
ducers shall not be deemed to have the 
effect: of limiting or conditioning a pro- 
ducer’s activities because of its residence 
or place of operations under tiffs section. 

(4) Reciprocal Recipro- 
city.--Each of the States that satisfies 
paragraphs (1), (2), and (3) grants reci- 
procity to residents of all of the other 
States that satisfy such paragraphs. 

(d) Determination.-- 
(1) Naic Determination.--At the 

end of the 3-year period beginning on the 
date of the mmctment of this Act, the 
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National Association of Insurance Coin- 
missioners (hereafter in this subtitle re- 
ferred to as the "NAIC") shall determine, 
in consultation witla the insurance com- 
missioners or chief insurance regulatory 
officials of the States, whether the m~ifor- 
mi’.ty or reciprocity required by subsec- 
tions (b) and (c) has been achieved. 

(2) Judicial Review.--The appro- 
priate United States district court shall 
have exclusive jurisdiction over any 
challenge to the NAIC’s determination 
under this section and such court shall 
apply the standards set forth in section 
706 of title 5, United States Code, when 
reviewing a~r such challenge. 

(E) Cominued Application.--If, 
at aw time, the uniformity or reciprocity 
required by subsections (b) and (c) no 
longer exists, the provisions of this subti- 
tle shall take effect 2 years after "the date 
on which such uniforlnity or reciprocity 
ceases to exist, unless the uniforlnity or 
reciprocity requiredby those provisions is 
satisfied before the expiration of that 
2-year period. 

(f) Savings Provision.--No pro- 
vision of this section shall be construed as 
requiring that any law, regulation, provi- 
sion, or action of any State wtfich pur- 
ports to regulatc insurance producers, 
including any such law, regulatim~ provi- 
sion, or action wtfich purports to regulate 
unfair trade practices or establish con- 
sumer protections, including countersig- 
nature laws, be altered or amended in 
order to satisfy the uniformity or reci- 
procity required by subsections(b) and 
(c), unless any such law, regulation, pro- 
vision, or action is inconsistent with a 
specific requirement of any such subsec- 
tion and then only to the extent of such 
inconsistency. 

(g) Uniform Licensing.--Nothing 
in tl~is section shall be construed to re- 
quire aw State to adopt new or additional 
licensing requirements to achieve tl~e 
uniformity necessary to satisfy subsection 

(a)(~). 

§6752. National association of regis- 
tered agents and brokers 

(a) Establishment.--There is 
established the National Association of 
Registered Agents and Brokers (hereafter 
in this subtitle referred to as the "Associa- 
tion"). 

(b) Status.--The Association 
shall-- 

(1) be a nonprofit corporation; 
(2) have succession m~til dis- 

solved by an Act of Congress; 
(3) not be an agent or instrumen- 

tality of the Unitcd States Govemmcnt; 
and 

(4) except as otherwise provided 
in this Act, be subject to, and have all the 
powers conferred upon a nonprofit corpo- 
ration by tl~e District of Columbia Non- 
profit Corporation Act (D.C. Code, sec. 
29y-1001 et seq.). 

§6753. Purpose 

The purpose of the Association 
shall be to provide a mechanism through 
which uniform licensing, appointment, 
continuing education, and other insurance 
producer sales qualification requirements 
and conditions can be adopted and ap- 
plied on a multistate basis, while preserv- 
ing the right of States to license, super- 
vise, and discipline insurance producers 
and to prescribe and enforce laws and 
regulations with regard to insurance- 
related consumer protection and unfair 
trade practices. 

§6754. Relationship to the Federal 

Government 

The Association shall be subject 
to the supervision and oversight of tile 
NAIC. 

§6755. Membership 

(a) Eligibility.-- 
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(1) In General.--Any 
State-licensed insurance producer shall be 
eligible to become a member in the Asso- 
ciation. 

(2) Ineligibility for Suspension 
or Revocation of License.--Notwith- 
standing paragraph (1), a State-licensed 
insurance producer shall not be eligible to 
become a member if a State insurance 
regulator has suspended or revoked such 
producer’s license in that State during the 
3-year period preceding the date on 
which such producer applies for member- 
ship. 

(3) Resumption of Eligibil- 
ity.--Paragraph (2) shall cease to apply to 
aw insurance producer if-- 

(A) the State insurmme regulator 
renews the license of such producer in the 
State in which "the license was suspended 
or revoked; or 

(B) the suspension or revocation 
is subsequently overturned. 

(b) Authority to Establish Mem- 
bership Criteria.--The Association shall 
have the authority to establish member- 
ship criteria that-- 

(1) bear a reasonable relation- 
ship to the purposes for which the Associ- 
ation was established; and 

(2) do not mffairly limit the 
access of smaller agencies to the Associa- 
tion membership. 

(c) Establishmem of Classes and 
Categories.-- 

(1) Classes of Membership.--The 
Association may establish separate 
classes of membership, with separate 
criteria, if the Association reasonably 
determines that performance of different 
duties requires different levels of educa- 
tion, training, or experience. 

(2) Categories.--The Association 
may establish separate categories of 
membership for individuals and for other 
persons. The establishment of any such 
categories of membership shall be based 
either on the types of licensing categories 
that exist under State laws or on the ag- 

gregate amount of business bandledby an 
insurance producer. No special catego- 
ries of membership, and no distinct mem- 
bership criteria, shall be established for 
members which are depositou institu- 
tions or for their employees, agents, or 
affiliates. 

(d) Membership Criteria.-- 
(1) In General.--The Association 

raay establish criteria for membership 
which shall include standards for integ- 
rity, personal qualifications, education, 
training, and experience. 

(2) Miuimum Standard.--In 
e stablishing criteria under paragraph (1), 
the Association shall consider the highest 
levels of insurmme producer qualifica- 
tions established under the licensing laws 
of the States. 

(e) Effect of Member- 
ship.--Membership in the Association 
shall entitle the member to licensure in 
each State for which the member pws the 
requisite fees, including licensing fees 
and, where applicable, bonding require- 
ments, set by such State. 

(f)    Annual    Re- 
newal.--Membership in the Association 
shall be renewed on an ammal basis. 

(g) Conlinuing Education.--The 
Association shall establish, as a condition 
of membership, continuing education 
requiremems which shall be comparable 
to or greater than the continuing educa- 
tion requirements under the licensing 
laws of a majority of the States. 

(h) Suspension and Revoca- 
tion.--The Association mw-- 

(1) inspect and examine the 
records and offices of the members of the 
Association’to detennine compliance with 
the criteria for membership established by 
the Association; and 

(2) suspend or revoke the mem- 
bership of an insurance producer if-- 

(A) the producer fails to meet 
the applicable membership criteria of the 
Association; or 

(B) the producer has been sub- 
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ject to disciplina~7 action pursuant to a 
final adjudicatory proceeding under tl~e 
jurisdiction of a State insurance regulator, 
and the Association concludes that reten- 
tion of membership in the Association 
would not be in the public interest. 

(i) Office of Consumer Com- 
plaints.-- 

(1) In General.--The Association 
shall establish an office of consumer 
complaints that shall-- 

(A) receive and investigate 
complaints from both consumers and 
State insurance regulators related to 
members of the Association; and 

(B) recommend to the Associa- 
tion any disciplinaI)~ actions that the 
office considers appropriate, to the extent 
ttmt any such recommendation is not 
inconsistent with State law. 

(2) Records and Referrals.--The 
office of consumer complaints of the 
Association shall-- 

(A) maintain records of all com- 
plaints received in accordance with para- 
graph (1) and make such records avail- 
able to the NAIC and to each State insur- 
ance regulator for the State of residence 
of the consumer who filed the cmnplaint; 
and 

03) refer, when appropriate, any 
such complaint to any appropriate State 
insurance regulator .... 

§6756. Board of directors 

(a) Establishment.--There is 
established the board of directors of the 
Association (hereafter in this subtitle 
referred to as the "Board") for tile pur- 
pose of governing and supervising tile 
activities of the Association and the mem- 
bers of the Association. 

(b) Powers.--The Board shall 
have such powers and authori~7 as may 
be specified inthe bylaws of the Associa- 
tion. 

(c) Composition.-- 
(1) Members.--The Board shall 

be composed of 7 lnembers appointed by 
the NAIC. 

(2) Requirelnent.--At least 4 of 
the mmnbers of the Board shall each have 
significant experience with the regulation 
of commercial lines of insurance in at 
least 1 of the 20 States in which the great- 
est total dollar amount of commer- 
cial-lines insurance is placed in tl~e 
United States. 

(3) hlitial Board Membership.-- 
(A) In General.--If, by the end of 

the 2-year period begimling onthe date of 
the enactment of this Act, the NAIC has 
not appointed the initial 7 lnembers of the 
Board of the Association, tile initial 
Board shall consist of the 7 State insur- 
ance regulators of the 7 States with the 
greatest total dollar ammmt of commer- 
cial-lines insurance in place as of the end 
of such period. 

03) Alternate Composition.--If 
any of the State insurance regulators 
described in subparagraph (A) declines to 
serve on the Board, the State insurance 
regulator with the next greatest total 
dollar amount of commercial-lines insur- 
ance in place, as determined by the NAIC 
as of the end of such period, shall serve 
as a member of the Board. 

(C) Inoperabili~.--If fewer than 
7 State insurance regulators accept ap- 
pointment to the Board, the Association 
shall be established without NAIC over- 
sight pursuant to section 332 [15 U.S.C. 
§ 67621. 

(d) Terms.--The term of each 
director shall, after the initial appointment 
of tile members of "the Board, be for 3 
years, with one-third of the directors to be 
appointed each year. 

(e) Board Vacancies.--A va- 
cancy on the Board shall be filled in the 
same nmnner as the original appointment 
of the initial Board for the remainder of 
the term of the vacating member. 

(f) Meetings.--The Board shall 
meet at tl~e call of the chairperson, or as 
otherwise provided by tl~e bylaws of the 
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Association. 

§6757. Officers 

(a) In General.-- 
(1) Positions.--The officers of 

the Association shall consist of a chair- 
person and a vice chairperson of the 
Board, a president, secretary’, and trea- 
surer of the Association, and such other 
officers and assistant officers as may be 
deemed necessaly. 

(2) Manner of Selection.--Each 
officer of the Board and the Association 
shall be elected or appointed at such time 
and in such manner and for such terms 
not exceeding 3 years as may be pre- 
scribed in the bylaws of the Association. 

(b) Criteria for Chairper- 
son.--Only individlmls who are mmnbers 
of the NAIC shall be eligible to seaTe as 
the chairperson of the board of directors. 

§6758. Bylaws, rules, and disciplinary 
action 

(a) Adoption and Amendment of 
Bylaws.-- 

(1) Copy Required to Be Filed 
with the NAIC.--The board of directors of 
the Association shall file with the NAIC 
a copy of the proposed bylaws or any 
proposed amendment to the bylaws, ac- 
companied by a concise general statemem 
of the basis and purpose of such proposal. 

(2) Effective Date.--Except as 
provided in paragraph (3), any proposed 
bylaw or proposed amendment shall take 
effect-- 

(A) 30 days after the date of the 
filing of a copy with the NAIC; 

(B) upon such later date as the 
Association may designate; or 

(C) upon such earlier date as the 
NAIC may determine. 

(3) Disapproval by the 
NAIC.--Notwithstanding paragraph (2), a 
proposed bylaw or amendment shall not 
take effect if, after public notice and 

opportunity to participate in a public 
hearing-- 

(A) the NAIC disapproves such 
proposal as being contrary~ to the public 
interest or contrau to the purposes of this 
subtitle and provides notice to the Associ- 
ation setting forth the reasons for such 
disapproval; or 

(B) the NAIC finds that such 
proposal involves a matter of such signifi- 
cant public interest that public comment 
should be obtained, in which case it may, 
after noti~qng the Association in writing 
of such finding, require that the proce- 
dures set forth in subsection (b) be fol- 
lowed with respect to such proposal, in 
the samc manner as if such proposed 
bylaw change were a proposed rule 
change within tile meaning of such sub- 
section. 

(b) Adoption and Amendment of 
Rules.-- 

(1) Filing Proposed Regulations 
with the Naic.-- 

(A) In General.--The board of 
directors of the Association shall file with 
the NAIC a copy of aw proposed rule or 
any proposed amendment to a rule of file 
Association which shall be accompanied 
by a concise general statement of the 
basis and purpose of such proposal. 

(B) Other Rules and Amend- 
ments Ineffective.--No proposed rule or 
amendment shall take effect unless ap- 
proved by the NAIC or otherwise permit- 
ted in accordance with this paragraph. 

(2) Initial Consideration by the 
NAIC.--Not later than 35 days after the 
date of publication of notice of filing of a 
proposal, or before the end of such longer 
period not to exceed 90 days as the NAIC 
may designate after such date, if the 
NAIC finds such longer period to be 
appropriate and sets forth its reasons for 
so finding, or as to which the Association 
consents, the NAIC shall-- 

(A) by order approve such pro- 
posed rule or amendinent; or 

(B) institute proceedings to 
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determine whether such proposed rule or 
amendment should be modified or disap- 
proved. 

(3) NAIC Proceedings.-- 
(A) In General.--Proceedings 

instituted by the NAIC with respect to a 
proposed role or amendment pursuant to 
paragraph (2) shall-- 

(i) include notice of the grounds 
for disapproval trader consideration; 

(ii) provide opportunity for 
hearing; and 

(iii) be concluded not later than 
180 days after the date of the Associa- 
tion’s filing of such proposed rule or 
alnendment. 

03) Disposition of Proposal.--At 
the conclusion of any proceeding under 
subparagraph (A), the NAIC shall, by 
order, approve or disapprove the pro- 
posed rule or amendment. 

(C) Extension of Time for Con- 
sideration.--The NAIC may extend the 
time for concluding any proceeding under 
subparagraph (A) for-- 

(i) not more than 60 days if the 
NAIC finds good cause for such exten- 
sion and sets forth its masons for so find- 
ing; or 

(ii) such longer period as to 
which the Association consents. 

(4) Standards :for Review.-- 
(A) Grounds for Approval.--The 

NAIC shall approve a proposed rule or 
amendment if the NAIC finds that the 
rule or amendment is in the public inter- 
est and is consistent with the purposes of 
this Act. 

03) Approval Before End of 
Notice Period.--The NAIC shall not ap- 
prove aw proposed rule before the end of 
the 30-day period beginning on the date 
on which the Association files proposed 
rules or amendments in accordance with 
paragraph (1), unless the NAIC finds 
good cause for so doing and sets forth the 
reasons for so finding. 

(5) Alternate Procedure.-- 
(A) In General.-- Notwithstand- 

ing aw provision of this subsection other 
than subparagraph (B), a proposed rule or 
a~nendment relating to the administration 
or organization of the Association shall 
take effect-- 

(i) upon tim date of filing with 
tim NAIC, if such proposed rule or 
amendment is desiguated by the Associa- 
tion as relating solely to matters which 
the NAIC, consistent with the public 
interest and the purposes of this subsec- 
tion, determines by rule do not require the 
procedures set forth in this paragraph; or 

(ii) upon such date as the NAIC 
shall for good cause determine. 

03) Abrogation by the NAIC.-- 
(I) In General.--At any time 

within 60 days after the date of filing of 
an5, proposed rule or amen&nent under 
subparagraph (A)(i) or clause (ii) of tiffs 
subparagraph, the NAIC may repeal such 
role or amendment and require that the 
rule or amen&nent be refiled and re- 
viewed in accordance with tiffs para- 
graph, if the NAIC finds that such action 
is necessa~ or appropriate in the public 
interest, for the protection of insurance 
producers or policyholders, or otherwise 
in furtherance of the purposes of this 
subtitle. 

(ii) Effect of Reconsideration by 
the NAIC.--Any action of the NAIC 
pursuant to clause (i) shall-- 

(I) not affect the validity or force 
of a rule change during the period such 
rule or amendment was in effect; and 

(II) not be considered to be a 
final action. 

(c) Action Required by the 
NAIC.--The NAIC may, in accordance 
with such rules as the NAIC determines 
to be necessary or appropriate to the 
public interest or to carry out the pur- 
poses of this subtitle, require the Associa- 
tion to adopt, amend, or repeal any by- 
law, rule, or amenchnent of the Associa- 
tion, whenever adopted. 

(d) Disciplinapy Action by the 
Association.-- 
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(1) Specification of Charges.--In 

aw proceeding to determine whether 
membership shall be denied, suspended, 
revoked, or not renewed (hereafter in this 
section referred to as a "disciplinap£ 
action"), the Association shall bring spe- 
cific charges, noti~ such member of such 
charges, give the member an opportunity 
to defend against the charges, and keep a 
record. 

(2) Supporting Statemem.--A 
determination to take disciplina~7 action 
shall be supported by a statement setting 
forth-- 

(A) m\,~" act or practice in which 
such ~nember has been found to have 
been engaged; 

(B) the specific provision of this 
subtitle, thc rules or regulations under this 
subtitle, or thc rules of the Association 
which any such act or practice is deemed 

to violate; and 
(C) the sanction imposed and the 

reason for such sanction. 
(e) NAIC Review of Disciplin- 

a~r Action.-- 
(1) Notice to the NAIC.--If the 

Association orders m\,�" disciplina~ ac- 
tion, the Association shall promptly no- 
tify the NAIC of such action. 

(2) Review by the NAIC.--AW 
disciplinary action taken by "the Associa- 
tion shall be subject to rcview by the 
NAIC-- 

(A) on the NAIC’s own motion; 
or 

(B) upon application by any 
person aggrieved by such action if such 
application is filed with the NAIC not 
more than 30 days after the later of-- 

(i) the datc "the notice was filed 
with the NAIC pursuant to paragraph (1); 
or 

(ii) "the date lhc notice of the 
disciplinalT action was received by such 
aggrieved person. 

(f) Effect of Review.--The filing 
of an application to the NAIC for review 
of a disciplina~r action, or the institution 

of review by the NAIC on the NAIC’s 
own motion, shall not operate as a stay of 
disciplinaq~ action unless the NAIC oth- 
erwise orders. 

(g) Scope of Review.-- 
(1) In General.--In any proceed- 

ing to review such action, after notice and 
the opportunity for hearing, the NAIC 
shall-- 

(A) determine whether the action 
should be taken; 

(B) affirm, modify, or rescind 
the disciplinaq~ sanction; or 

(C) remand to the Association 
for further proceedings. 

(2) Dismissal of Review.--The 
NAIC may dismiss a proceeding to rc- 
view disciplinau action if "the NAIC 
finds tlkat-- 

(A) the specific grounds on 
which the action is based exist in fact; 

(B) tl~e action is in accordance 
with applicable rules and regulations; and 

(C) such rules and regulations 
are, and were, applied in a lnanner consis- 
tent with the purposes of this subtitle. 

§6759. Assessments 

(a) Insurance Producers Subject 
to Assessmem.--The Association may 
establish such application and member- 
ship fees as the Association finds neces- 
sap£ to cover the costs of its operations, 
including fees made reimbursable to the 
NAIC under subsection (b), except that, 
in setting such fees, the Association may 
not discriminate against smaller insurance 
producers. 

(b) NAIC Assessmems.--The 
NAIC may assess the Association for any 
costs that the NAIC incurs under this 
subtitle. 

§6760. Functions of the NAIC 

(a) Administrative Proced- 
ure.--Determinations of the NAIC, :for 
purposes of making rules pursuant to 
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section 328, shall be made after appropri- 
ate notice and opportunity for a hearing 
and for submission of views of interested 
persons. 

(b) Examinations and Reports.-- 
(1) Examinations.--The NAIC 

may make such examinations and inspec- 
tions of the Association and require the 
Association to furnish to the NAIC such 
reports and records or copies thereof as 
the NAIC may consider necessary or 
appropriate in the public interest or to 
effectuate the purposes of this subtitle. 

(2) Report by Association.--As 
soon as practicable after the close of each 
fiscal year, the Association shall submit 
to the NAIC a written report regarding 
tile conduct of its business, and the exer- 
cise of the other rights and powers 
granted by this subtitle, during such fiscal 
year. Such report shall include financial 
statements setting forth the financial 
position of the Association at the end of 
such fiscal year and the results of its 
operations (including the source and 
application of its fm~ds) for such fiscal 
year. The NAIC shall transmit such 
report to the President and the Congress 
with such comment thereon as the NAIC 
determines to be appropriate .... 

§6762. Elimination of NAIC oversight 

(a) In General.--The Association 
shall be established without NAIC over- 
sight and the provisions set forth in sec- 
tion 324, subsections (a), (b), (c), and (e) 
of section 328, and sections 329(b) and 
330 of this subtitle shall cease to be effec- 
tive if, at: tile end of the 2-year period 
begi~ming on the date on which tile provi- 
sions of this subtitle "take effect pursuant 
to section 321-- 

(1) at least a majori~7 of the 
States representing at least 50 percent of 
the total United States commercial-lines 
insurance premiums have not satisfied the 
uniformity or reciproci~r requirements of 
subsections (a), (b), and (c) of section 

321; and 
(2) the NAIC has not approved 

the Association’s bylaws as required by 
section 328 or is unable to operate or 
supervise the Association, orthe Associa- 
tion is not conducting its activities as 
required under this Act. 

(b) Board Appointments.--ff tile 
repeals required by subsection (a) are 
implemented, the following shall apply: 

(1) General Appointmem 
Power.--The President, with the advice 
and conseut of the Senate, shall appoint 
the members of the Association’s Board 
established m~der section 326 [15 U.S.C. 
§ 6756] from lists of candidates recom- 
mended to the President by the NAIC. 

(2) Procedures for Obtaining 
NAIC Appointment Recommendations.-- 

(A) Initial Determination and 
Recommendations.--After the date on 
which the provisions of subsection (a) 
take effect, the NAIC shall, not later than 
60 days thereafter, provide a list of rec- 
ommended candidates to the President. If 
the NAIC fails to provide a list by that 
date, or if any list that is provided does 
not include at least 14 recommended 
candidates or comply with the require- 
ments of section 326(c) [15 U.S.C. § 
6756(c)], the President shall, with the 
advice and consent of the Senate, make 
the requisite appointments without con- 
sidering the views of the NAIC. 

(B) Subsequent Appoint- 
ments.--After tl~e initial appointments, the 
NAIC shall provide a list of at least six 
recommended candidates for the Board to 
the President by January 15 of each sub- 
sequent year. If the NAIC fails to pro- 
vide a list by that date, or if any list: that is 
provided does not include at least six 
recommended candidates or comply with 
the requirements of section 326(c) [15 
U.S.C. § 6756(c)], the President, with the 
advice and consent of the Senate, shall 
make the requisite appointments without 
considering the views of the NAIC. 

(C) Presidential Oversight.-- 
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(i) Removal.--If the President 
determines that the Association is not 
acting in the interests of the public, the 
President may remove the entire existing 
Board for the renkainder of the term to 
which the members of the Board were 
appointed and appoint, with the advice 
and consent of the Senate, new members 
to fill "the vacancies on the Board for the 
remainder of such terms. 

(ii) Suspension of Rules or Ac- 
tions.--The President, or a person desig- 
nated by the President for such purpose, 
may suspend the effectiveness of any 
rule, or prohibit any action, of the Associ- 
ation which the President or the designee 
determines is contraB~ to the public inter- 
est. 

(c) Annual Report.--As soon as 
practicable after the close of each fiscal 
year, the Association shall submit to the 
President and to the Congress a written 
report relative to the conduct of its busi- 
ness, and the exemise of the other rights 
and powers granted by this subtitle, dur- 
ing such fiscal year. Such report shall 
include financial statements setting forth 
the financial position of the Association 
at the end of such fiscal year and the 
results of its operations (including the 
source and application of its lhnds) for 
such fiscal year. 

§6763. Relationship to State law 

(a) Preemption of State Laws.-- 
State laws, regulations, provisions, or 
other actions purporting to regulate insur- 
ance producers shall be preempted as 
provided in subsection (b). 

(b) Prohibited Actions.--No 
State shall-- 

(1) impede the activities of. take 

aw action against, or apply any provision 
of law or regulation to, aw insurance 
producer because that insurance producer 
or any affiliate plans to become, has 
applied to become, or is a member of the 
Association; 
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(2) impose any requiremem 
upon a member of the Association that it 
pay different fees to be licensed or other- 
wise qualified to do business in that State, 
including bonding requirements, based on 
its residency; 

(3) impose any licensing, ap- 
pointment, integrity, personal or corpo- 
rate qualifications, education, training, 
experience, residency, or continuing 
education requirement upon a member of 
the Association that is different from the 
criteria for membership in the Associa- 
tion or renewal of such membership, 
except that countersignature requirements 
imposed on nonresident producers shall 
not be deemed to have the effect of limit- 
ing or conditioning a producer’s activities 
because of its residence or place of opera- 
tions under this section; or 

(4) implemem the procedures of 
such State’s system of licensing or renew- 
ing the licenses of insurance producers in 
a manner different from the authority of 
the Association under section 325 [15 
U.S.C. § 67551. 

(c) Savings Provision.--Except 
as provided in subsections (a) and (b), no 
provision of this section shall be con- 
strued as altering or affecting the continu- 
ing effectiveness of any law, regulation, 
provision, or other action of any State 
which purports to regulate insurance 
producers, including any such law, regu- 
lation, provision, or action which purports 
to regulate mffair trade practices or estab- 
lish consumer protections, including 
countersignature laws. 

§6764. Coordination with other regu- 

lators 

(a) Coordination with State 
Insurance Regulators.--The Association 
shall have the authority to-- 

(l) issue uniform insurance 
producer applications and renewal appli- 
cations that may be used to apply for the 
issuance or removal of State licenses, 
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while preserving the ability of each State 
to impose such conditions onthe issuance 
or renewal of a license as are consistent 
with section 333 [15 U.S.C. § 6763]; 

(2) establish a central clearing- 
house through which lnembers of the 
Association may apply for the issuance or 
renewal of licenses in multiple States; 
and 

(3) establish or utilize a national 
database for the collection of regulatory 
information concerning the activities of 
insurance producers. 

(b) Coordination with the Na- 
tional Association of Securities Deal- 
ers.--The Association shall coordinate 
with the National Association of Securi- 
ties Dealers in order to ease aw adminis- 
trative burdens that fall on persons that 
are members of both associations, consis- 
tent with the purposes of this subtitle and 
tl~e Federal securities laws. 

§6765. Judicial review 

(a) Jurisdiction.--The appropri- 
ate United States district corot shall have 
exclusive jurisdiction over litigation 
involving the Association, including 
disputes between the Association and its 
members that arise under this subtitle. 
Suits brought in State court involving the 
Association shall be deemed to have 
arisen under Federal law and therefore be 
subject to jurisdiction in tl~e appropriate 
United States district court. 

03) Exhaustion of Reme- 
dies.--An aggrieved person shall be re- 
quired to exhaust all available administra- 
tive remedies before tile Association and 
the NAIC before it: may seek judicial 
review of an Association decision. 

(c) Standards of Review.--The 
standards set forth in section 553 of title 
5, United States Code, shall be applied 
whenever a rule or bylaw of the Associa- 

tion is under judicial review, and the 

standards set forth in section 554 of title 

5, United States Code, shall be applied 

whenever a disciplinary" action of the 

Association is judicially reviewed. 

§6766. Definitions 

For purposes of this subtitle, tl~e 

following definitions shall apply: 

(1) Home State.--The term 
"home State" means the State in which 

the insurance producer maintains its 

principal place of residence and is li- 

censed to act as an insurance producer. 

(2) Insurance.--The term "insur- 
ance" means any prodilct, other "than tire 

insurance, defined or regulated as insur- 

ance by the appropriate State insurance 

regulatory" authority. 

(3) Insurance Producer.--The 
term "insurance producer" means any 

insurance agent or broker, surplus lines 

broker, insurance constfltant, limited 
insurance representative, and any other 

person that solicits, negotiates, effects, 

procures, delivers, renews, continues or 

binds policies of insurance or offers ad- 

vice, counsel, opinions or services related 

to insurance. 

(4) State.--The term "State" 
includes any State, the District of Colmn- 

bia, aw territory of the United States, 

Puerto Rico, Gnam, American Samoa, the 
Trust Territory of the Pacific Islands, the 

Virgin Islands, and the Northern Mafiana 

Islands. 

(5) State Law.--The term "State 

law" includes all laws, decisions, rules, 
regulations, or other State action having 

the effect of law, of any State. A law of 

the United States applicable only to the 

District of Columbia shall be treated as a 

State law rather than a law of the United 

States. 
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§6801. Protection of nonpublic per- 
sonal information 

(a) Privacy ObligationPolicy.--It 
is the policy of the Congress that each 
financial institution has an affirmative 
and continuing obligation to respect the 
privacy of its customers and to protect the 
security and confidentiality of those cus- 
tomers’ nonpublic personal information. 

(by Financial Institutions Safe- 
guards.--In furtherance of the policy in 
subsection (a), each agency or authority 
described in section 505(a) [15 U.S.C. § 
6805] shall establish appropriate stan- 
dards for the financial institutions subject 
to their jurisdiction relating to admi~fistra- 
tire, teclmical, and physical safeguards-- 

(1) to insure the security and 
confidentiality of customer records and 
information; 

(2) to protect against any antici- 
pated threats or hazards to the security or 
integrity of such records; and 

(3) to protect against unautho- 
rized access to or use of such records or 
information which could result in sub- 
stantial harm or inconvenience to any 
customer. 

§6802. Obligations with respect to 
disclosures of personal infor- 
mation 

(a) Notice Require- 
ments.--Except as othe~Tise provided in 
this subtitle, a financial institution may 
not, directly or through any affiliate, 
disclose to a nonaffiliated third party aw 
nonpublic personal information, unless 
such financial institution provides or has 
provided to the consumer a notice "that 
complies with section 503 [15 U.S.C. § 

68o31. 
(b) Opt: Ore.-- 
(1) In General.--A financial 

institution may not disclose nonpublic 
personal infom~ation to a nonaffiliated 
third party unless-- 

(A) such financial institution 
clearly and conspicuously discloses to the 
consumer, in writing or in electronic form 
or other form permitted by the regulations 
prescribed under section 504, that such 
information may be disclosed to such 
third party; 

(By the consumer is given the 
opportunity; before the time that such 
information is initially disclosed, to direct 
that such information not be disclosed to 
such third party; and 

(C) the consumer is given an 
explanation of how the consumer can 
exercise that nondisclosure option. 

(2) Exception.--This subsection 
shall not prevent a :financial institution 
from providing nonpublic personal infor- 
mation to a nonaffiliated third party to 
perform services for or fimctions on be- 
lralf of the financial institution, including 
marketing of the financial institution’s 
own products or services, or financial 
products or services offered pursuant to 
joint agreements between two or more 
financial institutions that comply with the 
requirements imposed by the regulations 
prescribed under section 504 [15 U.S.C. 
§ 6804], if the :financial institution fully 
discloses the providing of such fifforma- 
tion and enters into a contractual agree- 
ment with the third party that requires the 
third pa~ to maintain the confidentiality 
of such inforlnation. 

(c) Limits on Reuse of Informa- 
tion.--Except as otherwise provided in 
this subtitle, a nonaffiliated third party 
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that receives from a financial institution 
nonpublic personal infornration under this 
section shall not, directly or through an 
affiliate of such receiving third paW, 
disclose such information to aw other 
person that is a nonaffiliated third party 
of both the financial institution and such 
receiving third party, unless such disclo- 
sure would be lawfld if made directly to 
such other person by the financial institu- 
tion. 

(d) Limitations on the Sharing of 
Account Number Information for Market- 
ing Purposes.--A financial institution 
shall not disclose, other than to a con- 
stoner reporting agency, an account num- 
ber or similar form of access number or 
access code for a credit card account, 
deposit account, or transaction account of 
a consmner to any nonaffiliated third 
paw [’or use in telemarketing, direct mail 
raarketing, or other marketing through 
electrohic nrail to the consumer. 

(e) General Excep- 
tions.--Subsections (a) and (b) shall not 
prohibit the disclosure of nonpublic per- 
sonal information-- 

(1) as necessab" to effect, ad- 
minister, or enforce a transaction re- 
quested or authorized by the consumer, or 
in connection with-- 

(A) servicing or processing a 
financial product or service requested or 
authorized by the consumer; 

03) nraintaining or servicing the 
consumer’s account with the financial 
institution, or with another entity as part 
of a private label credit card program or 
other extension of credit on behalf of 
such entity; or 

(C) a proposed or actual securiti- 
zation, secondary market sale (including 
sales of servicing rights), or sinfilar trans- 
action related to a transaction of the con- 
stuner; 

(2) with the consent or at the 
direction of the consumer; 

(3)(A) to protect the confidenti- 
ality or security of the financial institu- 

tion’s records pertaining to the consmner, 
the ser~ice or product, or the transaction 
therein; (B) to protect against or prevent 
actual or potential fraud, unauthorized 
transactions, claims, or other liability; 
(C) for required institutional risk control, 
or [’or resolving cust:omer disputes or 
inquiries; (D) to persons holding a legal 
or beneficial interest relating to the con- 
stuner; or (E) to persons acting in a fidu- 
ciary or representative capacity on behalf 
of the consumer; 

(4) to provide information to 
insurance rate adviso~ organizations, 
guaranty funds or agencies, applicable 
rating agencies of the financial institu- 
tion, persons assessing the institution’s 
compliance with industry standards, and 
the institution’s attorneys, accountants, 
and auditors; 

(5) to the extent specifically 
permitted or required under other provi- 
sions of law and in accordance with the 
Right to Financial Privacy Act of 1978, to 
law enforcemem agencies (including a 
Federal functional regulator, the Secre- 
ta~ of the Treasury with respect to 
subchaptcr II of chapter 53 of title 31, 
United States Code, and chapter 2 of title 
I of Public Law 91-508 (12 U.S.C. 
1951-1959), a State insurance authority, 
or the Federal Trade Commission), 
self-regulatolT organizations, or for an 
investigation on a matter related to public 
safety; 

(6)(A) to a consumer reporting 
agency in accordance with the Fair Credit 
Reporting Act, or 03) from a consumer 
report reported by a consumer reporting 
agency; 

(7) in connection with a pro- 
posed or actual sale, merger, transfer, or 
exchange of all or a portion of a business 
or operating unit if the disclosure of 
nonpublic personal inforlnation concerns 
solely consumers of such business or 
unit; or 

(8) to comply with Federal, 
State, or local laws, rules, and other ap- 
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plicable legal requirements; to comply 
with a properly authorized civil, criminal, 
or regulatory investigation or subpoena or 
summons by Federal, State, or local au- 
thorities; orto respond to judicial process 
or government regulatory authorities 
having jurisdiction over the financial 
institution for examination, compliance, 
or other purposes as authorized by law. 

§6803. Disclosure of institution pri- 
vacy policy 

(a) Disclosure Required.--At the 
time of establishing a customer relation- 
ship with a consumer and not: less than 
annually during the continuation of such 
relationstfip, a financial institution shall 
provide a clear and conspicuous disclo- 
sure to such consumer, in writing or in 
electronic form or other form permitted 
by the regulations prescribed under sec- 
tion 504 [15 U.S.C. § 6804], of such 
financial institution’s policies and prac- 
tices with respect to-- 

(l) disclosing nonpublic per- 
sonal information to affiliates and 
nonaffiliated "third parties, consistent with 
section502 [15 U.S.C. § 6802], including 
the categories of information that may be 
disclosed; 

(2) disclosing nonpublic per- 
sonal information of persons who have 
ceased to be customers of the financial 
institution; and 

(3) protecting the nonpublic 
personal information of consumers. 

(b) REGULATIONS.--Disclo- 
sures required by subsection (a) shall be 
made in accordance with the regulations 
prescribed under section 504 [15 U.S.C. 
§ 68041. 

(c) Information to Be In- 
cluded.--The disclosure required by sub- 
section (a) shall include-- 

(1) the policies and practices of 
the institution with respect to disclosing 
nonpublic personal information to 
nonaffiliated third parties, other than 

agents of the institution, consistent with 
section 502 of this subtitle, and includ- 
ing-- 

(A) the categories of persons to 
whom the information is or may be dis- 
closed, other than tire persons to whom 
tire information may be provided pursuant 
to section 502(e); and 

(B) the policies and practices of 
the institution with respect to disclosing 
of nonpublic personal information of 
persons who have ceased to be customers 
of the financial institution; 

(2) the categories of nonpublic 
personal information that are collected by 
the financial institution; 

(3) the policies that thc institu- 
tion maintains "to protect tire confidential- 
ity and security of nonpublic personal 
information in accordance with section 
501 [15 U.S.C. § 6801]; and 

(4) the disclosures required, if 
any, under section 603 (d)(2)(A)(iii) of the 
Fair Credit Reporting Act. 

(d) EXEMPTION FOR CERTI- 
FIED PUBLIC ACCOUNTANTS.-- 

(1) IN GENERAL.--The disclo- 
sure requirements of subsection (a) do not 
apply to aw person, to the extent that tire 
person is-- 

(A) a certified public accoun- 
tant; 

(B) certified or licensed for such 
purpose by a State; and 

(C) subject to a~r provision of 
law, rule, or regulation issued by a legis- 
lative or regulatory body of the State, 
including rules of professional conduct or 
ethics, that prohibits disclosure of non- 
public personal information without the 
knowing and expressed consent of the 
consumer. 

(2) LIMITATION.--Nothing in 
this subsection shall be construed to 
exempt or otherwise exclude aw finan- 
cial institution that is affiliated or be- 
comes affiliated with a certified public 
accountant described in paragraph (1) 
from any provision of this section. 
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(3) DEFINITIONS.--For pur- 
poses of this subsection, the term ’State’ 
means a~r State or territory of the Uuited 
States, the District of Colmnbia, Puerto 
Rico, Guar~ American Samoa, the Trust 
Territory of the Pacific Islands, the Virgin 
Islands, or the Northern Mariana Islands. 

(e) MODEL FORMS.- 
(1) IN GENERAL.--The agen- 

cies referred to in section 504(a)(1) shall 
jointly develop a model form which 
be used, at the option of the financial 
institution, for the provision of disclo- 
sures under this section. 

(2) FORMAT.--A ~nodel form 
developed under paragraph (1) shall- 

(A) be comprehensible to con- 
sunders, with a clear format and design; 

(B) provide lbr clear and con- 
spicnons disclosures; 

(C) enable consumers easily to 
identify the sharing practices of a finan- 
cial institution and to compare privacy 
practices among financial institutions; 
and 

(D) be succinct, and use an 
easily readable type 

(3) TIMING.--A model form 
required to be developed by tlfis subsec- 
tion shall be issued in proposed lbrm for 
public comment not later than 180 days 
after the date of enactment of this subsec- 
tion. 

(4) SAFE HARBOR.--AW fin- 
ancial institution that elects to provide the 
model form developed by the agencies 
under this snbsection shall be deemed to 
be in compliance with the disclosures 
required under this section. 

§6804. Rulemaking 

(A) Regulatory Amhority.-- 
(1) Rulenmking.--The Federal 

banking agencies, the National Credit 
Uuion Administration, the Secretary" of 
the Treasury, the Securities and Exchange 
Commission, and the Federal Trade Com- 
mission shall each prescribe, after consul- 

tation as appropriate with representatives 
of State insurance authorities designated 
by the National Association of Insurance 
Commissioners, snch regulations as may 
be necessary to carry, out the purposes of 
this subtitle with respect to the financial 
institutions subject to their jurisdiction 
under section 505 [15 U.S.C. § 6805]. 

(2) Coordination, Consistency, 
and Comparability.--Each of the agencies 
and authorities required under paragraph 
(1) to prescribe regulations shall consult 
and coordinate with the other such agen- 
cies and authorities for the purposes of 
assuring, to the extent possible, that the 
regulations prescribed by each such agen- 
cy and authority arc consistent and com- 
parable with the regulations prescfibedby 
the other such agencies and authorities. 

(3) Procedures and Dead- 
line.-- Such regulations shall be prescribed 
in accordance with applicable require- 
ments of title 5, Uuited States Code, and 
shall be issued in final form not later than 
6 months after the date of the enactment 
of this Act. 

(b) Authority to Grant Excep- 
tions.--The regulations prescribed under 
subsection (a) may inclnde such addi- 
tional exceptions to snbsections (a) 
through (d) of section 502 [15 U.S.C. § 
6802] as are deemed consistent with the 
purposes of this subtitle. 

§6805. Enforcement 

(a) In General.--This subtitle and 
the regulations prescribed thereunder 
shall be enforced by the Federal func- 
tional regulators, the State insurance 
authorities, and the Federal Trade Com- 
mission with respect to financial institu- 
tions and other persons subject to their 
jurisdiction under applicable lmv, as 
follows: 

(1) Under section 8 of the Fed- 
eral Deposit Insurance Act [12 U.S.C. § 
1818], in the case of-- 

(A) national banks, Federal 
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branches and Federal agencies of foreign 
banks, and aw subsidiaries of such enti- 
ties (except brokers, dealers, persons 
providing insurance, investment compa- 
nies, and investment advisers), by the 
Office of the Comptroller of the Cur- 
rency; 

(B) memberbanks of the Federal 
Reserve System (other than national 
banks), branches and agencies of foreign 
banks (other than Federal branches, Fed- 
eral agencies, and insured State branches 
of foreign banks), coramercial lending 
companies owned or controlled by for- 
eignbanks, organizations operating under 
section 25 or 25A of the Federal Reserve 
Act, and bank holding companies and 
their nonbank subsidiaries or affiliates 
(except brokers, dealers, persons provid- 
ing insurance, investment companies, and 
investment advisers), by the Board of 
Governors of the Federal Reserve Sys- 
tem; 

(C) banks insured by the Federal 
Deposit Insurance Corporation (other 
than ~nembers of the Federal Reserve 
System), insured State branches of for- 
eign banks, and any subsidiaries of such 
entities (except brokers, dealers, persons 
providing insurance, investment compa- 
nies, and invesUnent advisers), by the 
Board of Directors of the Federal Deposit 
Insurance Corporation; and 

(D) savings associations the 
deposits of which are insured by the 
Federal Deposit Insurance Corporation, 
and any subsidiaries of such savings 
associations (except brokers, dealers, 
persons providing insurance, investment 
companies, and investment advisers), by 
the Director of the Office of Thrift Super- 
vision. 

(2) Under the Federal Credit 
Union Act, by the Board of the National 
Credit Union Administration with respect 
to any federally insured credit union, and 
any subsidiaries of such an enti~7. 

(3) Under the Securities Ex- 
change Act of 1934, by the Securities and 

Exchange Cormnission with respect to 
any broker or dealer. 

(4) Under the Investment Com- 
pany Act of 1940, by the Securities and 
Exchange Commission with respect to 
investment companies. 

(5) Under the Investment Advis- 
ers Act of 1940, by the Securities and 
Exchange Commission with respect to 
investment advisers registered with the 
Conm~ission under such Act. 

(6) Under State insurance law, in 
the case of any person engaged in provid- 
ing insurance, by the applicable State 
insurance authority of the State in which 
the person is domiciled, subject to section 
104 of this Act [15 U.S.C. § 6701]. 

(7) Under the Federal Trade 
Commission Act, by the Federal Trade 
Conunission for any other financial insti- 
tution or other person that is not subject 
to the jurisdiction of any agency or au- 
thority under paragraphs (1) through (6) 
of this subsection. 

(b) Enforcement of Section 
501.-- 

(1) In General.--Except as pro- 
vided in paragraph (2), the agencies and 
authorities described in subsection (a) 
shall implement the standards prescribed 
under section 501(b) [15 U.S.C. § 
6801(b)] in the same lnanner, to the ex- 
tent practicable, as standards prescribed 
pursuant to section 39(a) of the Federal 
Deposit Insurance Act are implemented 
pursuant to such section. 

(2) Exception.--The agencies 
and authorities described in paragraphs 
(3), (4), (5), (6), and (7) of subsection (a) 
shall implement the standards prescribed 
under section 501 (b) by rule with respect 
to the financial institutions and other 
persons subject to their respective juris- 
dictions under subsection (a). 

(c) Absence of State Action.--If 
a State insurance authority fails to adopt 
regulations to carl?." om this subtitle, such 
State shall not be eligible to override, 
pursuant to section 47(g)(2)(B)(iii) of the 
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Federal Deposit Insurance Act, the insur- 
ance customer protection regulations pre- 
scribed by a Federal banking agency un- 
der section 47(a) of such Act. 

(d) Definitions.--The terms used 
in subsection (a)(1) that are not defined in 
this subtitle or otherwise defined in sec- 
tion 3(s) of the Federal Deposit Insurance 
Act shall have the same meaning as given 
in section l(b) of the International Bank- 
ing Act of 1978 .... 

§6807. Relation to state laws 

(a) In General.--This subtitle and 
the amendments made by this subtitle 
shall not be construed as superseding, 
altering, or affecting any statute, regula- 
tion, order, or interpretation in effect in 

aw State, except to "the extent that such 
statute, regulation, order, or interpretation 
is inconsistent with the provisions of this 
subtitle, and then only to the extent of the 
inconsistency. 

(b) Greater Protection under 
State Law.--For purposes of this section, 
a State statute, regulation, order, or inter- 
pretation is not inconsistent witll the 
provisions of this subtitle if the protection 
such statute, regulation, order, or inter- 
pretation affords any person is greater 
than the protection provided under tiffs 
subtitle and the amendments made by tiffs 
subtitle, as determined by the Federal 
Trade Conmffssion, after consultation 
with the agency or authority with juris- 
diction under section 505(a) of either the 
person that initiated the complaint or that 
is the subject of the complaint, on its own 
motion or upon "the petition of any inter- 
ested party .... 

§6809. Definitions 

As used in this subtitle: 
(1) Federal Banking 

Agency.--The term "Federal bauldng 
agency" has the same meaning as givenin 
section 3 of the Federal Deposit Insur- 

ance Act [12 U.S.C. § 1813]. 
(2) Federal Functional Regula- 

tor.--The term "Federal functional regula- 
tor" means-- 

(A) tile Board of Governors of 
tile Federal Reserve System; 

(B) tile Office of the Comptrol- 
ler of the Currency; 

(C) the Board of Directors of the 
Federal Deposit Insurance Corporation; 

(D) the Director of the Office of 
Thrift Supervision; 

(E) the National Credit Union 
Administration Board; and 

(F) the Securities and Exchange 
Commission. 

(3) Financial Institution.-- 
(A) In General.--The term ":fi- 

nancial institution" means any institution 
the business of which is engaging in 
financial activities as described in section 
4(k) of tl~e Bank Holding Company Act 
of 1956 [12 U.S.C. § 1843(k)]. 

(B) Persons Subject to CFTC 
Regulation.--Notwithstanding subpara- 
graph (A), the term "financial institution" 
does not include any person or entity with 
respect to any financial activity that is 
subject to the jurisdiction of the Com- 
modity Futures Trading Commission 
under the Commodity Exchange Act. 

(C) Farm Credit Institutions.-- 
Notwithstanding subparagraph (A), the 
term "financial institution" does not in- 
clude the Federal Agricultural Mortgage 
Corporation or any entity chartered and 
operating trader the Farm Credit Act of 
1971. 

(D) Other Seconda~ Market 
Institutions.--Notwithstanding subpara- 
graph (A), the term "financial institution" 
does not include institutions chartered by 
Congress specifically to engage in trans- 
actions described in section 502(e)(1)(C) 
[15 U.S.C. § 6802], as long as such insti- 
tutions do not sell or transfer nonpublic 
personal information to a nonaffiliated 
third pa~~. 

(4) Nonpublic Personal Informa- 
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(A) The term "nonpublic per- 
sonal information" means personally 
identifiable financial infonnation-- 

(i) provided by a consumer to a 
financial institution; 

(ii) resulting from a~ transac- 
tion with the consumer or aw service 
performed for the consumer; or 

(iii) otherwise obtained by the 
financial institution. 

03) Such term does not include 
publicly available information, as such 
term is defined by the regulations pre- 
scribed under section 504 [15 U.S.C. § 
68041. 

(C) Notwithstanding subpara- 
graph 03), such tenn-- 

(i) shallinclude aw list, descrip- 
tion, or other grouping of consumers (and 
publicly available information pertaining 
to them) that is derived using any 
nonpublic personal information other than 
publicly available information; but 

(ii) shall not include any list, 
description, or other grouping of consum- 
ers (and publicly available information 
pertaiNng to them) that is derived without 
using any nonpublic personal informa- 
tion. 

(5) Nonaffiliated Ttfird Par~y.-- 
The terra "nonaffiliated "third party" 
means any entity that is not an affiliate of, 
or related by common ownership or affili- 
ated by corporate control with, the finan- 
cial institution, but does not include a 
joiut employee of such institution. 

(6) Affiliate.--The term "affili- 
ate" means aW compaW that controls, is 
controlled by’, or is trader common con- 
trol with another company. 

(’7) Necessary to Effect, Admin- 
ister, or Enforce.--The term "as necessal~, 
to effect, adnfinister, or enforce fl~e trans- 
action" means-- 

(A) the disclosure is required, or 
is a usual, appropriate, or acceptable 
method, to carry out the transaction or the 
product or service bnsiness of which the 

transaction is a part, and record or service 
or maintain the consumer’s account in the 
ordinaB~ course of providing the financial 
service or financial product, or to admin- 
ister or service benefits or claims relating 
to the transaction or the product or ser- 
vice business of which it is a part, and 
includes-- 

(i) providing the consumer or the 
constuner’s agent or broker with a confir- 
nratio~ statement, or other record of the 
transaction, or inforraation on the status 
or value of the financial service or finan- 
cial product; and 

(ii) the accrual or recognition of 
incentives or bonuses associated with the 
transaction that are providcdby the finan- 
cial institution or any other party; 

03) the disclosure is required, or 
is one of the lawful or appropriate meth- 
ods, to enforce the rights of the financial 
institution or of other persons engaged in 
car~dng out the financial transaction, or 
providing the product or ser~ice; 

(C) the disclosure is required, or 
is a usual, appropriate, or acceptable 
method, for insurance underwriting at fl~e 
* 1445 consumer’s request or for reinsur- 
ance purposes, or :for a~ of the following 
purposes as they relate to a consumer’s 
insurance: Account adrainistration, re- 
porting, investigating, or preventing fraud 
or nratefial misrepresentation, processing 
preraium payments, processing insurance 
claims, administering insurance benefits 
(including utilization review activities), 
participating in research projects, or as 
otherwise required or specifically permit- 
ted by Federal or State law; or 

(D) the disclosure is required, or 
is a usual, appropriate or acceptable 
method, in connection with-- 

(i) the authorization, settlemem, 
billing, processing, clearing, transferring, 
reconciling, or collection of amounts 
charged, debited, or otherwise paid using 
a debit, credit or other payment card, 
check, or account number, or by other 
paylnent means; 
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(ii) the transfer of receivables, 
accounts or interests therein; or 

(iii) the audit of debit, credit or 
other payment information. 

(8) State Insurance Auth- 
ority.--The term "State insurance author- 
ity" means, in the case of any person 
engaged in providing insurance, the State 
insurance authority of the State in which 
the person is domiciled. 

(9) Consumer.--The term "con- 
sumer" means an individual who obtains, 
from a financial institution, financial 
products or sel~’ices which am to be used 
primarily for personal, family, or house- 
hold purposes, and also means the legal 
representative of such an individual. 

(10) Joint Agreement.--The term 

"joint agreement" means a formal written 
contract pursuant to which two or more 
financial institutions jointly offer, en- 
dorse, or sponsor a financial product or 
service, and as may be further defined in 
the regulations prescribed under section 
504 [15 U.S.C. § 6804]. 

(11) Customer Relation- 
ship.--The term "time of establishing a 
customer relationship" shall be defined by 
the regulations prescribed under section 
504 [15 U.S.C. § 6804], and shall, lathe 
case of a financial institution engaged in 
extending credit directly to consumers to 
finance purchases of goods or services, 
mean the time of establishing the credit 
relationship with the consumer. 
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> I’m writing to let you know that the 2010-11 supplement for Michael P. 

> Malloy’s Banking and Financial Services Law is now available. You are 

> receiving this email because you have previously received a 

> complimentary copy of the casebook or supplement° The Supplement is 

> available electronically, so if you’d like a PDF version of the file, 

> please reply to this email. Printed copies will be available to 

> instructors upon adoption. 

> 

> If you have any questions or would like more information about this 

> title, please contact me. Thanks! 



Best Regards, 

Suzanne Morgen 

smorgen@cap-press.com 

Carolina Academic Press 

700 Kent St. Durham, NC 27701 

Tel: (919)489-7486 ext.126 

Fax:    (919)493-5668 

Best Regards, 

Suzanne Morgen 

smorgen@cap-press.com 

Carolina Academic Press 

700 Kent St. Durham, NC 27701 

Tel: (919)489-7486 ext.126 

Fax: (919)493-5668 



From: 

Sent: 

To: 

Subject: 

Spitler, Eric J. <SpitlerE@SEC.GOV~ 

Friday, November 5, 2010 1:11 PM 

Omaxova, Saule T <omarova@email.unc.edu>; lis~ broome@unc.edu 

60 Minutes story on bm~k closing 

As we discussed, I am attaching the link to the 60 Minutes story on how the FDIC closes banks (.h.1t.p.i././.~..c..b...s..n...e.~.s.~..c.9....~..~..v.!.d..9..~../yL~..a.1~.b[Z 

!..d..=...5-~..5...2.~.9-6..n...&..t..a.R=...r..e.!.a..t.9..d..;p.!1.~.~.~.~). It is pretty good and a rare look at the subject. You get a bit of the flavor of what these things are like - although the 

back story on the production of the video is a story for a future time. I enjoyed visiting with you last week and look forward to seeing everyone again soon. 

Eric 

Eric J. Spltler 

Co~mselor to the Chairman and Director 

Office of Legislative and Intergovertwnental Affairs 

U.S. Securities and Exchange Corrm~ission 

spitlere@sec.gov 
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CHAPTER EIGHT 

SUPERVISION, ENFORCEMENT AND 

FAILED BANK RESOLUTION 

[] [] [] 

SECTION 1.    SUPERVISION 

Bank regulation is based on safety and soundness: 

Safety and soundness regulations for banks consist of basically five 
components: federal deposit insurance to reduce the likelihood of 
bank runs and panics; deposit interest ceilings to reduce the costs of 
bank deposits and weaken banks’ incentives to invest in risky assets; 
regulatory monitoring to ensure that banks do not invest in excessive- 
ly risky assets, have sufficient capital given their risk, have no 
fraudulent activities, and have competent managemeng~ capital re- 
quirements to provide incentives for banks not to take excessive risk; 
and portfolio restrictions to prohibit investment in risky assets 

Walter W. Eubanks, Federal Financial Services Regulatory Consolidation: 
An Overview, Congressional Research Service, CRS-3 (Aug. 17, 2005). 

A bank is required to submit quarterly financial data to its regulator. 
12 U.S.C.A. §§ 161(a) & (c) (national banks); 1817(a) & (c) (state banks). 
This information, although self-reported, permits regulators to monitor 
bank performance on a continuous basis. 

An on-site examination of a bank is usually performed once a year. 12 
U.S.C.A. § 1820(d). Some small, well-managed institutions may be exam- 
ined every 18 months. 12 C.F.R. § 337.12. The Financial Services Regula- 
tory Relief Act of 2006 increased the asset threshold for a small institution 
from $250 million to $500 million. 12 U.S.C.A. § 1820(d)(4)(A). Some 
institutions may qualify for the FDIC’s streamlined examination program 
called MERIT (Maximum Efficiency, Risk-Focused, Institution Target).1 
The Dodd-Frank Act requires annual, internal stress testing for financial 
companies with assets of greater than $10 billion. Dodd-Frank Act, § 165. 
The stress test definition and methodologies will be defined by regulations 

1. Banks with $1 billion or less in assets and with satisfactois, regulatory ratings may qualify. 
In 2004, the threshold asset size was increased from $250 million to $1 billion. Federal Deposit 
Insurance Corporation, FIL-13-2004 (Feb. 4, 2004), available at www.fdic.gov. 

568 



SEC. 1 SUPERVISION 569 

issued by the federal financial regulatory agencies. The test must include a 
baseline, adverse, and severely adverse scenario. 

The OCC examines national banks. The FDIC alternates exams of 
state nonmember banks with the state regulatory authority. 12 U.S.C.A. 
§ 1820(d)(3). The Fed alternates exams of state member banks with the 
state regulator as well. The FDIC has backup examination authority over 
national banks, state member banks, and all thrifts so that it may request 
information from other regulators and participate in exams, provided 
there is advance approval from the FDIC chairman. This authority is 
viewed as essential in assisting the FDIC in protecting the integrity of the 
federal deposit insurance system. Even before Dodd-Frank strengthened 
the FDIC’s back-up authority, the FDIC revised its Memorandum of 
Understanding with the other federal financial agencies to improve its 
ability to access, understand, and evaluate its exposure to insured banks, 
particularly the largest institutions. FDIC, FDIC Board Votes to Revise 
MOU on Backup Supervision Authority, PR 153-2010 (July 12, 2010), 
www.fdic.gov/newsinesipressi2010ipr10153.html. At the very largest 
banks, on-site examination teams of around 100 may work at the bank 
full-time, with a dozen or so Fed examiners examining the holding 
company (often from 0ff-site) full-time, and usually at least one FDIC 
representative if the FDIC is not the bank’s primary federal regulator. 

Under Dodd-Frank, back-up regulatory authority is provided for the 
Fed. The Fed may take supervisory or enforcement action against a 
depository institution subsidiary as if the subsidiary were a bank holding 
company if the Fed makes a written recommendation for action to the 
primary financial regulatory agency and that agency does not take action 
acceptable to the Fed within sixty days of receiving the recommendation. 
Dodd-Frank Act, § 605. Similarly, the FDIC has back-up enforcement 
authority over BHCs and their nonbank subsidiaries and may take action 
if the FDIC recommends to the appropriate federal financial agency to 
take action against a depository holding company and that agency does 
not take action within sixty days of receiving the FDIC’s recommendation. 
The FDIC also has examination and enforcement authority over a deposi- 
tory institution holding company if the conduct or threat of conduct of 
that company poses a foreseeable and material risk of loss to the deposit 
insurance fund. Dodd-Frank Act, § 172. Moreover, if the FDIC board 
determines examination and enforcement authority is necessary to provide 
for the orderly liquidation of a systemically significant nonbank financial 
company, the FDIC may so act. Id. 

The Fed has regulatory authority over BHCs and their nonbanking 
subsidiaries. After Dodd-Frank, as will be discussed in more detail below, 
the Fed also has authority over systemically significant nonbank financial 

"companies. Under GLBA the Fed retained umbrella supervision over the 
nonbanking subsidiaries of financial holding companies, but embraced the 
concept of functional regulation for FHC subsidiaries that have their own 
regulator. 12 U.S.C.A. § 1844(c). Congress expressed its dissatisfaction 
with this supervisory framework in the Dodd-Frank Act. It expanded the 
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authority of the Fed to examine functionally regulated subsidiaries and 
scaled back existing restrictions on the Fed’s authority over such subsid- 
iaries. Dodd-Frank Act, § 604. The authority of the Fed to examine and 
regulate the non-depository and non-functionally regulated subsidiaries of 
depository holding companies was expanded in Dodd-Frank to permit 
examination and regulation of the activities of these entities in the same 
fashion as if the activities were conducted in an insured depository 
institution. Dodd-Frank Act, § 605. 

The Bureau of Consumer Financial Protection (BCFP), created by 
Dodd-Frank to regulate those who offer or provide a consumer financial 
product or service, was granted broad enforcement power over this aspect 
of a bank’s activities if the bank’s assets are in excess of $10 billion. 
Dodd-Frank Act, § 1025. In such cases, the primary federal financial 
regulatory of the bank will only have back-up regulatory authority regard- 
ing consumer financial products and services.2 The primary federal regu- 
lator will remain in charge, however, for overseeing compliance with 
federal consumer financial protection laws for banks with less than $10 
billion in assets. Dodd-Frank Act, § 1026. The BCFP may appoint its 
examiners to participate in examinations of these smaller institutions on a 
sampling basis. The Dodd-Frank Act also requires that the BCFP have 
access to any examination or other financial condition report of an entity 
that provides consumer financial products or services and that the bank- 
ing agencies receive copies of BCFP reports. 

A. CAMELS RATING SYSTEM 

FEDERAL DEPOSIT INSURANCE CORPORATION 
MANUAL OF EXAMINATION POLICIES 

<www.fdic.gov/regulations/safetyimanual/index.html>. 

What are the purposes of bank examinations? Although many an- 
swers to this question could be given, several fundamental reasons can be 
identified. 

The first relates to the maintenance of public confidence in the 
integrity of the banking system and in individual banks. Such confidence 
is clearly essential because the system’s customers serve as the source of 
funding, without which banks would be unable to meet their most 
fundamental objective of providing financial services. The existence of 
unhealthy or deteriorating conditions, which may threaten this integrity, 
should be disclosed through the examiner’s evaluation of the bank’s 
capital adequacy, asset quality, management, liquidity position, and earn- 
ings capacity. 

Second, the periodic on-premise examination provides the best means 
of determining the bank’s adherence to laws and regulations. Compliance 

2. At the time of Dodd-Frank’s enactment, the FDIC supervised only twenty-one banks with 
assets exceeding $10 billion. 
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with statutory and regulatory requirements has traditionally been given 
high priority by bank supervisors, and Congress has frequently reaffirmed 
this posture. 

A third response to the question concerns the role examinations play 
in protecting the financial integrity of the deposit insurance fund. That is, 
the examination process can help prevent problem situations from remain- 
ing uncorrected and deteriorating to the point where costly financial 
assistance by the FDIC, or even a payoff of depositors, becomes unavoid- 
able. 

Finally, the examination supplies the supervisor with an understand- 
ing of the nature, relative seriousness and ultimate cause of a bank’s 
problems, and thus provides a factual foundation to soundly base correc- 
tire measures, recommendations and instructions. The examination thus 
plays a very key role in the supervisory process itself. * * * 

The Uniform Financial Institutions Rating System (UFIRS) was 
adopted by the Federal Financial Institutions Examination Council 
(FFIEC) on November 13, 1979 [with updates effective in 1997]. * * * 

Under the UFIRS, each financial institution is assigned a composite 
rating based on an evaluation and rating of six essential components of an 
institution’s financial condition and operations. These component factors 
address the adequacy of capital, the quality of assets, the capability of 
management, the quality and level of earnings, the adequacy of liquidity, 
and the sensitivity to market risk. Evaluations of the components take 
into consideration the institution’s size and sophistication, the nature and 
complexity of its activities, and its risk profile. 

Composite and component ratings are assigned based on a i to 5 
numerical scale. A 1 indicates the highest rating, strongest performance 
and risk management practices, and least degree of supervisory concern, 
while a 5 indicates the lowest rating, weakest performance, inadequate 
risk management practices and, therefore, the highest degree of superviso- 
ry concern. 

The composite rating generally bears a close relationship to the 
component ratings assigned. However, the composite rating is not derived 
by computing an arithmetic average of the component ratings. Each 
component rating is based on a qualitative analysis of the factors compris- 
ing that component and its interrelationship with the other components. 
When assigning a composite rating, some components may be given more 
weight than others depending on the situation at the institution. In 
general, assignment of a composite rating may incorporate any factor that 
bears significantly on the overall condition and soundness of the financial 
institution. Assigned composite and component ratings are disclosed to the 
institution’s board of directors and senior management. 

The ability of management to respond to changing circumstances and 
to address the risks that may arise from changing business conditions, or 
the initiation of new activities or products, is an important factor in 
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evaluating a financial institution’s overall risk profile and the level of 

supervisory attention warranted. For this reason, the management compo- 

nent is given special consideration when assigning a composite rating. 
* * * 

Composite 1 

Financial institutions in this group are sound in every respect and 

generally have components rated 1 or 2. Any weaknesses are minor and 
can be h~dled in a routine manner by the board of directors and 

management. * * * 

Composite 2 

Financial institutions in this group are fundamentally sound. For a 

financial institution to receive this rating, generally no component rating 
should be more severe than 3. Only moderate weaknesses are present and 

are well within the board of directors’ and management’s capabilities and 
willingness to correct. * * * 

Composite 3 

Financial institutions in this group exhibit some degree of supervisory 
concern in one or more of the component areas. These financial institu- 

tions exhibit a combination of weaknesses that may range from moderate 
to severe; however, the magnitude of the deficiencies generally will not 

cause a component to be rated more severely than 4. Management may 
lack the ability or willingness to effectively address weaknesses within 

appropriate time frames. * * * 

Composite 4 

Financial institutions in this group generally exhibit unsafe and 

unsound practices or conditions. There are serious financial or managerial 
deficiencies that result in unsatisfactory performance. The problems range 
from severe to critically deficient. The weaknesses and problems are not 

being satisfactorily addressed or resolved by the board of directors and 

management. * * * 

Composite 5 

Financial institutions in this group exhibit extremely unsafe and 
unsound practices or conditions; exhibit a critically deficient perfor~-nance; 
often contain inadequate risk management practices relative to the insti- 
tution’s size, complexity, and risk profile; and are of the greatest supervi- 
sory concern. The volume and severity of problems are beyond manage- 
ment’s ability or willingness to control or correct. * * * 

Capital Adequacy 

A financial institution is expected to maintain capital commensurate 
with the nature and extent of risks to the institution and the ability of 
management to identify, measure, monitor, and control these risks. The 
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effect of credit, market, and other risks on the institution’s financial 
condition should be considered when evaluating the adequacy of capital. 
The types and quantity of risk inherent in an institution’s activities will 
determine the extent to which it may be necessary to maintain capital at 
levels above required regulatory minimums to properly reflect the poten- 
tially adverse consequences that these risks may have on the institution’s 
capital. 

The capital adequacy of an institution is rated based upon, but not 
limited to, an assessment of the following evaluation factors: 

¯ The level and quality of capital and the overall financial condition 
of the institution. 

¯ The ability of management to address emerging needs for addition- 
al capital. 

¯ The nature, trend, and volume of problem assets, and the adequacy 
of allowances for loan and lease losses and other valuation reserves. 

~ Balance sheet composition, including the nature and amount of 
intangible assets, market risk, concentration risk, and risks associ- 
ated with nontraditional activities. 

¯ Risk exposure represented by off-balance sheet activities. 

$ The quality and strength of earnings, and the reasonableness of 
dividends. 

¯ Prospects and plans for growth, as well as past experience in 
managing growth. 

¯ Access to capital markets and other sources of capital, including 
support provided by a parent holding company. * * * 

Asset Quality 

The asset quality rating reflects the quantity of existing and potential 
credit risk associated with the loan and investment portfolios, other real 

estate owned, and other assets, as well as off-balance sheet transactions,a 
The ability of management to identify, measure, monitor, and control 
credit risk is also reflected here. The evaluation of asset quality should 
consider the adequacy of the allowance for loan and lease losses and weigh 

the exposure to counter-party, issuer, or borrower default under actual or 
implied contractual agreements. All other risks that may affect the value 
or marketability of an institution’s assets, including, but not limited to, 
operating, market, reputation, strategic, or compliance risks, should also 

be considered. * * * 

Management 

The capability of the board of directors and management, in their 
respective roles, to identify, measure, monitor, and control the risks of an 

3. [eds.] "The quality of the bank’s assets is determined by assessing the bank’s credit risk of 
loans in its portfolio, which are classified as good, substandard, doubtful, or loss." Walter W. 
Eubanks, Federal Financial Services Regulatory Consolidation: An Overview, Congressional 
Research Service, CRS-3 (Aug. 17, 2005). 



574 FAILED BANK RESOLUTION CH. 8 

institution’s activities and to ensure a financial institution’s safe, sound, 
and efficient operation in compliance with applicable laws and regulations 
is reflected in this rating. Generally, directors need not be actively 
involved in day-to-day operations; however, they must provide clear guid- 
ance regarding acceptable risk exposure levels and ensure that appropriate 
policies, procedures, and practices have been established. Senior manage- 
ment is responsible for developing and implementing policies, procedures, 
and practices that translate the board’s goals, objectives, and risk limits 
into prudent operating standards. * * * 

Earnings 

This rating reflects not only the quantity and trend of earnings, but 
also factors that may affect the sustainability or quality of earnings. The 
quantity as well as the quality of earnings can be affected by excessive or 
inadequately managed credit risk that may result in loan losses and 
require additions to the allowance for loan and lease losses, or by high 
levels of market risk that may unduly expose an institution’s earnings to 
volatility in interest rates. The quality of earnings may also be diminished 
by undue reliance on extraordinary gains, nonrecurring events, or favor- 
able tax effects. Future earnings may be adversely affected by an inability 
to forecast or control funding and operating expenses, improperly executed 
or ill-advised business strategies, or poorly managed or uncontrolled 
exposure to other risks. * * * 

Liquidity 

In evaluating the adequacy of a financial institution’s liquidity posi- 
tion, consideration should be given to the current level and prospective 
sources of liquidity compared to funding needs, as well as to the adequacy 
of funds management practices relative to the institution’s size, complexi- 
ty, and risk profile. In general, funds management practices should ensure 
that an institution is able to maintain a level of liquidity sufficient to meet 
its financial obligations in a timely manner and to fulfill the legitimate 
banking needs of its community. Practices should reflect the ability of the 
institution to manage unplanned changes in funding sources, as well as 
react to changes in market conditions that affect the ability to quickly 
liquidate assets with minimal loss. In addition, funds management prac- 
tices should ensure that liquidity is not maintained at a high cost, or 
through undue reliance on funding sources that may not be available in 
times of financial stress or adverse changes in market conditions. * * * 

Sensitivity To Market Risk 

The sensitivity to market risk component reflects the degree to which 
changes in interest rates, foreign exchange rates, commodity prices, or 
equity prices can adversely affect a financial institution’s earnings or 
economic capital. When evaluating this component, consideration should 
be given to: management’s ability to identify, measure, monitor, and 
control market risk; the institution’s size; the nature and complexity of its 
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activities; and the adequacy of its capital and earnings in relation to its 
level of market risk exposure. * * * 

The federal banking agencies permit CAMELS ratings to be shared 

with the institution’s directors, officers, attorneys, and auditors, but not 
with insurance companies that might request the information in an 

institution’s application for directors and officers liability insurance cover- 

age. Interagency Advisory on the Confidentiality of Nonpublic Supervisory 

Information, SR 05-04 (Feb. 28, 2005). 

B. HOLDING COMPANY REGULATION 

FEDERAL RESERVE BOARD OF GOVERNORS BANK 
HOLDING COMPANY RATING SYSTEM 

SR 04-18 (Dec. 6, 2004). 

To more closely align the supervisory rating system for bank holding 
companies (BHCs), including financial holding companies, with the Feder- 
al Reserve’s current supervisory practices, on December 1, 2004, the 
Board of Governors approved for System-wide implementation the at- 

tached revised BHC rating system. The revised rating system becomes 
effective January 1, 2005 and is to be used for all inspections commencing 

after that date. * * * 

While the Federal Reserve has a well-established emphasis on risk 

management in its supervisory processes for BHCs of all sizes, which it re- 

enforced through the introduction of a risk management rating for all 
BHCs in the mid-1990s, the primary components of the BHC supervisory 
rating system known as BOPEC (Bank subsidiaries, Other subsidiaries, 
Parent, Earnings, Capital) do not directly reflect this emphasis. To align 
more closely the ratings with the supervisory processes, the Federal 

Reserve has developed a revised BHC rating system that emphasizes risk 
management; introduces a more comprehensive and adaptable framework 
for analyzing and rating financial factors; and provides a framework for 

assessing and rating the potential impact of the parent holding company 
and its nondepository subsidiaries on the subsidiary depository institu- 

tion(s). ¯ * * 

Each BHC is assigned a composite rating (C) based on an evaluation 
and rating of its managerial and financial condition and an assessment of 

future potential risk to its subsidiary depository institution(s). The main 
components of the rating system represent: Risk Management (R); Finan- 
cial Condition (F); and potential Impact (I) of the parent company and 
nondepository subsidiaries (collectively nondepository entities) on the sub- 

sidiary depository institution(s). While all BHCs are required to act as 
sources of strength to their subsidiary depository institutions, pursuant to 
the Board’s rules and policies, the Impact rating focuses on downside 
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risk--that is, on the likelihood of significant negative impact on the 
subsidiary depository institutions. A fourth component rating, Depository 
Institution (D), will generally mirror the primary regulator’s assessment 
of the subsidiary depository institution(s), as has been the case for the 
Bank (B) rating under the BOPEC rating system. Thus, the primary 
component and composite ratings are displayed: 

RFIiC(D) 

In order to provide a consistent framework for assessing risk manage- 
ment, the R component is supported by four subcomponents that reflect 
the effectiveness of the banking organization’s risk management and 
controls. The subcomponents are: Board and Senior Management Over- 
sight; Policies, Procedures, and Limits; Risk Monitoring and Management 
Information Systems; and Internal Controls. The F component is similarly 
supported by four subcomponents reflecting an assessment of the quality 
of the banking organization’s Capital; Asset Quality; Earnings; and Li- 
quidity. A simplified version of the rating system that requires only the 
assignment of the risk management component rating and composite 
rating will be applied to noncomplex BHCs with assets below $1 billion. 

Composite, component, and subcomponent ratings are assigned based 
on a 1 to 5 numeric scale. A 1 indicates the highest rating, strongest 
performance and practices, and least degree of supervisory concern; a 5 
indicates the lowest rating, weakest performance, and highest degree of 
supervisory concern. 

* * * IT]he risk management component and subcomponents should 
be viewed as the more forward-looking aspect of the rating system, and 
the financial condition component and subcomponents should be viewed 
as the current aspect of the rating system. * * * 

The Dodd-Frank Act explicitly states that the Fed’s exams of deposi- 
tory holding companies and their subsidiaries should inform the Fed about 
risks to the stability of the U.S. financial system as well as risks to the 
particular holding company and its depository institution subsidiaries. 
Dodd-Frank Act, § 604. 

SYSTEMICALLY SIGNIFICANT 
FINANCIAL INSTITUTIONS 

The FSOC, established in the Dodd-Frank Act, is charged with 
identifying systemically significant financial institutions. Included in this 
designation are systemically significant nonbank financial companies, 
Dodd-Frank Act, § 113, and large, interconnected depository institution 
holding companies with consolidated assets in excess of $50 billion, Dodd- 
Frank Act, § 115. The Fed is granted supervisory authority over these 
nonbank financial institutions, even though these institutions were not 
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subject to Fed oversight prior to the enactment of Dodd-Frank. The Fed 

must also implement heightened prudential standards for these systemi- 
cally significant bank holding companies and nonbank financial institu- 

tions. These standards include heightened capital, leverage, and liquidity 
requirements. Dodd-Frank Act, § 115. Periodic stress testing is also 

mandated. Dodd-Frank Act, § 165. The Fed must conduct annual stress 
tests under a baseline, adverse, and severely adverse scenario for the 

systemically significant financial institutions. These institutions must also 
perform internal stress tests semi-annually. Moreover, these systeraic 
institutions must prepare resolution plans (sometimes called living wills) 

which provide a roadmap for a rapid and orderly resolution of the 

company in the case of its failure. Dodd-Frank Act, § 165. Among other 
things, this confidential plan must detail all the company’s assets, liabili- 

ties, contractual obligations, counterparties, and other exposures. 

The FDIC established an Office of Complex Financial Institutions 

(CFI) to provide continuous review of the systemically significant nonbank 
financial institutions and bank holding companies with more than $100 
billion in assets.4 Moreover, Dodd-Frank provides the FDIC expanded 

examination authority over systemically significant financial institutions 

whenever the board of the FDIC determines that a special examination is 
necessary to implement the FDIC’s new authority regarding the orderly 

liquidation of a systemically sigaificant institution. Dodd-Frank Act, 

§ 172. 

SECTION 2.    ENFORCEMENT POWERS 

A. HISTORY OF ENFORCEMENT ACTMTIES 

The primary regulator of a bank or thrift has a variety of enforcement 
powers that may be used against the institution and "institution-affiliated 
parties." Before 1966, regulators had two basic measures they could use to 
enforce the banking laws: moral suasion and the "death penalty." Moral 
suasion, sometimes referred to as "jawboning," describes a regulator’s 
efforts to persuade a bank to undertake different or more rigorous 

practices. The death penalty refers to the ultimate, and drastic, sanction 
of ending the existence of the institution through forfeiting the charter, 
revoking federal deposit insurance coverage, entering receivership (fol- 
lowed by a sale or liquidation), or entering conservatorship (appointing a 
conservator to run the institution). Regulators felt that additional enforce- 
ment mechanisms, falling between the two extremes of moral suasion 

the death penalty, would be helpful. 

In 1966, Congress enacted the Financial Institutions Supervisory Act 
(FISA) which gave federal regulators the authority to issue cease and 

desist orders, and modified their removal and prohibition powers. 12 

4. FDIC, FDIC Aanounces Organizational Chaages to Help Implement Recently Enacted 
Regulatory Reform by Congress, PR-184-2010 (Aug. 10, 2010), Iwww.fdic.gov/news/news/press/ 
2010~r10184.htmlG~. 
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U.S.C.A. § 1818. These powers were extended to all national and state 
banks, as well as federal and state thrifts. 12 U.S.C.A. § 1818(a)(5). In 
1974, the Fed received similar authority with respect to its oversight of 
bank holding companies. The National Credit Union Administration re- 
ceived comparable enforcement powers over credit unions in 1970. 

In 1989, in an attempt to deal with the savings and loan crisis and the 
massive numbers of thrift and bank failures, Congress enacted the Finan- 
cial Institutions Reform, Recovery, and Enforcement Act of 1989 (FIR- 
REA). This statute consolidated the enforcement authority previously 
found in the Federal Deposit Insurance Act, the Home Owners’ Loan Act, 
and the National Housing Act in the Federal Deposit Insurance Act. 12 
U.S.C.A. § 1818. Prior to FIRREA, enforcement actions could be brought 
against an institution’s officers, directors, employees, agents, or others 
"participating in the affairs of the institution." The latter category was 
not defined and uncertainty existed as to whether this language permitted 
enforcement actions to be brought against a shareholder who owned a 
significant portion of the institution’s stock, and was not a board member, 
but might nevertheless be using the institution for his own purposes. 
FIRREA permitted enforcement actions, including those seeking restitu- 
tion or reimbursement, to be brought against "institution-affiliated par- 
ties," which could include shareholders. 12 U.S.C.A. § 1813(u). FIRREA 
added the power to order restitution, reimbursement, or other affirmative 
action. In addition, the FDIC was given "back-up" enforcement authority 
over all federally insured depository institutions in the event the primary 
regulator’s enforcement authority was not vigorous enough. 12 U.S.C.A. 
§ 1818 (f). The FDIC has yet to exercise this "back-up" enforcement 
authority. 

The FDIC Improvement Act of 1991 (FDICIA) set forth a regulatory 
scheme based on the notion of "prompt corrective action." 12 U.S.C.A. 
§§ 1818(b)(6) & 1831o. The premise of this scheme was to lessen the 
overall loss suffered by the federal deposit insurance funds by empowering 
regulators to direct institutions to address their capital deficiencies prior 
to technical insolvency. Institutions with inadequate capital are required 
to complete a capital restoration plan. If the institution does not comply 
with the plan, it may be precluded from engaging in certain activities. In 
addition, regulators may, under such circumstances, exercise removal 
powers against the institution’s officers and directors. 

The Comprehensive Thrift and Bank Fraud Act of 1990, part of the 
Comprehensive Crime Control Act, provided authority for prejudgment 
attachment and injunctive relief. The Annunzio-Wylie Money Laundering 
Act of 1992 set forth separate grounds for removal and prohibition of 
officers and directors found to be involved in money laundering opera- 
tions. 

In the 2000s, banks have been increasingly willing to settle regulatory 
actions to provide certainty, put a ceiling on their potential liability, and 
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to move forward without further damage to their reputation.~ Financial 
institutions have also been subject in this period to increased enforcement 
activity by the SEC, criminal investigations and proceedings by the 
Department of Justice, and actions by state attorneys general. 

B. TYPES OF ENFORCEMENT ACTIONS 

Under FIRREA, the supervisory enforcement powers of the federal 
bank agencies may be used against the institution and, in appropriate 
cases, against "institution-affiliated" parties. 12 U.S.C.A. § 1813(u). This 
term is defined to include directors, officers, controlling shareholders, and 
agents (those parties who generally were "participating in management" 
under the prior statute), but adds to the list "any shareholder ... 
consultant, joint venture partner," as well as any 

independent contractor (including any attorney, appraiser, or account- 
ant) who knowingly or recklessly participates in (A) any violation of 
law or regulation; (B) any breach of fiduciary duty; or (C) any unsafe 
or unsound practice, which caused or is likely to cause more than a 
minimal financial loss to, or a significant adverse effect on, the 
insured depository institution. 

12U.S.C.A § 1813(u). 

(1) Informal Supervisory and Enforcement Actions 

The bank regulator’s report of examination should identify any prob- 
lems the institution is experiencing and put the bank’s board of directors 
on notice as to potential corrective actions. This report can serve as an 
informal enforcement mechanism, outlining steps the bank should take to 
correct problems noted in the examination. Sometimes the regulator will 
determine it is necessary to go beyond the report of examination and will 
require written commitments from the bank’s management and board to 
address identified problems, adopt specific board resolutions, or draft a 
memorandum of understanding (MOU). 

(2) Formal Enforcement Mechanisms 

Formal enforcement orders authorized under 12 U.S.C.A. 
include: 

§ 1818 

Consent Orders 

A consent order is an order by the regulatory agency to cease and 
desist and is entered into pursuant to 12 U.S.C.A. § 1818(b). The bank’s 
board enters into this order on behalf of the bank. Consent orders are also 
signed by an agency official. Violations of a consent order may result in 
civil money penalties (CMPs) against directors, officers and other institu- 

5. See Todd Davenport, Years of Scandal Really Have Changed Banking: Here’s How, Am. 
Banker, July 8, 2005. 
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tion-affiliated parties. A consent order may also be enforced by petition to 
a U.S. district court. 

Cease and Desist Orders 

A cease and desist order has the same legal effect as a consent order, 
but it is imposed on an involuntary basis after issuance of a Notice of 
Charges, a hearing before an administrative law judge, and a final decision 
and order issued by the agency. A cease and desist order may be reviewed 
by a U.S. Court of Appeals. The cease and desist order may require the 
offender to cease and desist from the identified activity, take action to 
correct the adverse conditions resulting from the activity, make restitution 
or reimbursement, or indemnify or guarantee the institution against loss 
if the offender was unjustly enriched by the improper activity, or the 
activity involved reckless disregard for law regulation or prior order. 12 
U.S.C.A. § 1818(b)(6) 

Temporary Cease and Desist Orders 

A temporary cease and desist order is an interim order issued by an 
agency under 12 U.S.C.A. § 1818(c) that is used to compel immediate 
action pending resolution of a cease and desist order. 

Removal and Prohibition Orders 

Removal and prohibition orders are not made unless a three part test 
is satisfied. 12 U.S.C.A. § 1818(e). The test requires a specific act, effect, 
and intent. The act must be a violation of law or regulation, including 
violation of a cease and desist order, a condition, or an agreement with the 
agency; an unsafe or unsound practice; or an act, omission or practice that 
constitutes a breach of fidelity. 12 U.S.C.A. § 1818(e)(1)(A). The effect 
realized from the act must be that the institution has suffered or probably 
will suffer loss or damage, the interests of the depositors have been 
prejudiced, or the offender received some financial gain or benefit from 
the improper act. 12 U.S.C.A. § 1818(e)(1)(B). Finally, the offender must 
have acted with the requisite intent, which includes either personal 
dishonesty, or willful or continuing disregard for the safety and soundness 
of the institution. 12 U.S.C.A. § 1818(e)(1)(C). 

If granted, a removal and prohibition order might include an industry 
ban prohibiting the offender from participating in the affairs of any 
depository institution. 12 U.S.C.A. § 1818(e)(1)-(e)(7). The order might 
also prohibit the solicitation or vote of any proxies, prevent the offender 
from voting for directors, or prohibit the offender from serving as an 
institution-affiliated party. 12 U.S.C.A. § 1818 (e)(7). 

Formal Written Agreements 

A formal written agreement between the bank and the agency is 
similar to a consent order in form. 12 U.S.C.A. § 1818(b). Violations of a 
formal agreement may result in civil money penalties against directors, 
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officers and other institution-affiliated parties. Unlike a consent order, a 
formal agreement is not enforceable through the federal courts. 

PCA Directives 

Insured banks are subject to mandatory and discretionary actions 

depending on the banks’ capital category under the prompt corrective 

action scheme (PCA) set forth in 12 U.S.C.A. § 18310. Mandatory restric- 
tions are effective upon the bank’s receipt of notice that it is in a 

particular PCA capital category. A PCA directive is the vehicle through 
which discretionary actions are imposed on the bank. 

Safety and Soundness Orders 

An agency may issue a notice of deficiency under 12 U.S.C.A. 1831p-1 

to the bank finding it failed to meet the required standards for safety and 
soundness. The notice requires the bank to submit a safety and soundness 
compliance plan. If the bank fails to submit an adequate plan or fails to 
implement an approved plan, the agency may require the bank to correct 

its deficiencies. 

Capital Directives 

A capital directive is an order issued pursuant to the agency’s capital 
requirements (e.g., 12 C.F.R. pt. 3 for the OCC). A capital directive may be 
issued without a hearing before an administrative law judge. The directive 
sets a capital level for the bank and may require certain actions relating to 
the bank’s capital. In practice, capital directives are rarely used since most 
banks with capital problems have already been dealt with through the 
other enforcement mechanisms described above. 

Civil Money Penalties 

Civil money penalties (CMPs) were substantially strengthened in 
FIRREA to provide a maximum penalty of $1 million per day, 12 U.S.C.A. 

§ 1818(i)(2), indexed for inflation. There are three tiers of penalties that 

may be assessed against any depository institution or institution-affiliated 

party: 

Tier 1. Up to $5,000 per day, for violation of any law or 

regulation, any final agency order, any condition of an agency approv- 

al, or any written agreement. 

Tier 2. Up to $25,000 per day, for commission of a First Tier 
violation, recklessly engaging in an unsafe or unsound practice, or 
breaching a fiduciary duty. However, the predicate act to constitute a 

Tier 2 penalty must be part of a pattern of misconduct that has 
caused or is likely to cause more than a minimal damage to the 

institution, or which results in pecuniary gain to the offender. 

Tier 3. Up to $1 million per day, for the same predicate acts as 

for a Tier 2 violation, but the offender must have knowingly or 
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recklessly caused substantial loss to a depository institution or sub- 
stantial gain or benefit to the offender. 

12 U.S.C.A. §§ 93(b) & 1818(i)(2). 

Each agency has developed a CMP matrix to determine the amount of 
the penalty for different combinations of actions and consequences.6 

Divestiture of Assets 

If the Fed determines that a systemically significant financial institu- 
tion poses a grave threat to the financial stability of the United States, the 
Fed may, upon a vote of not fewer than two-thirds of the voting members 
of FSOC, require the company to sell or transfer assets or off-balance 
sheet items to unaffiliated entities. Dodd-Frank Act, § 121. 

(3) Conduct of the Administrative Process 

The administrative process of seeking enforcement against a deposito- 
ry institution or institution-affiliated party is governed by the Administra- 
tive Procedure Act. 12 U.S.C.A. § 1818(h)~ The normal sequence of events 
is that the agency files a Notice of Charges or an Intent to Remove. The 
defendant must respond within 20 days. Limited discovery takes place, 
and the parties exchange prehearing statements, witness lists, and exhibit 
lists. A hearing is held before an Administrative Law Judge (ALJ), who, 
since FIRREA, is drawn from a pool of ALJs familiar with bank enforce- 
ment matters. The hearing may include oral testimony, cross examination, 
and the presentation of documentary evidence. 

Thirty days after they have received the transcript of the hearing, the 
parties must submit to the ALJ proposed findings of fact and conclusions 
of law, along with proposed orders. A party may also submit a brief in 
response to the other party’s submissions. Forty-five days after the reply 
briefs are due, the ALJ must file and certify a record of the proceeding and 
his recommended decision, and submit both to the head of the applicable 
agency. The parties are entitled to file exceptions to the recommended 
decision, and the agency head may permit oral argument on those excep- 
tions. The agency head is required to make a final decision within ninety 
days of any oral argument or when the record is deemed to be complete~ 
The agency head may accept, reject, or modify the ALJ’s recommended 
decision. 

The parties may file an application for review by a federal court of 
appeals within thirty days following the agency bead’s decision. The 
appeals court may upset the agency head’s decision only if it is arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with the 
law, if the decision is not based on substantial evidence, or if the decision 
is in excess of the agency head’s statutory authority. 

6, See Office of the Comptroller of the Currency, Policies and Procedures Manual PPM 5310- 
3 Appendix C (Nov. 19, 1993)~ 
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MATTER OF SEIDMAN 
United States Court of Appeals, Third Circuit, 1994. 

37 F.3d 911. 

HUTCHINSON, CIRCUIT JUDGE. 

In these consolidated cases, Lawrence Seidman ("Seidman") and John 
Bailey ("Bailey") petition for review of the order of the Director ("Di- 
rector") of the Office of Thrift Supervision ("OTS") subjecting them to 
administrative sanctions for their part in a loan transaction Crestmont 
Federal Savings and Loan ("Crestmont") considered while Seidman was 
Chairman of Crestmont’s Board of Directors ("Board") and Bailey was 

one of its officers. Specifically, Bailey petitions for review of that portion of 
the Director’s order publicly directing him to cease and desist from 
participating in unsafe and unsound lending practices. Seidman’s petition 
seeks review of that portion of the Director’s order removing him from his 
office at Crestmont and banning him from further participation in the 
banking industry. * * * 

Section 1818(b)(1) prohibits unsafe and unsound practices. OTS ar- 

gues that Bailey’s commitment to the Levine loan conflicts with Crest- 
mont’s policy of prohibiting purchase money loans on the security of real 
property in which a Crestmont officer or director had an interest. An 
officer’s violation of a banking institution’s policy, however, is not enough 
to justify a cease and desist order under section 1818(b)(1). While the 
statute gives the Director considerable discretion, it nevertheless requires 
substantial evidence showing that the violation of policy amounted to an 
unsafe and unsound practice. 

Section 1818(b)(1) provides: 

If, in the opinion of the appropriate Federal Banking Agency ... any 
institution-affiliated party ... has engaged ... in an unsafe or un- 
sound practice in conducting the business of [a] depository institution, 
... the agency may issue and serve upon the ... party a notice of 
charges in respect thereof .... [I]f upon the record made at ... [a] 
hearing, the agency shall find that any ... unsafe or unsound practice 

specified in the notice of charges has been established, the agency may 
issue and serve upon ... the institution-affiliated party an order to 
cease and desist from any such ... practice. 

12 U.S.C.A. § 1818(b)(1). 

Because the statute itself does not define an unsafe or unsound 
practice, courts have sought help in the legislative history. In hearings 
before Congress prior to its adoption in the Financial Institutions Supervi- 
sory Act of 1966, Pub. L. No. 89-695 (1966) John Horne, Chairman of the 
Federal Home Loan Bank Board ("FLHBB"), OTS’s predecessor, testified: 

Generally speaking, an "unsafe or unsound practice" embraces any 
action, or lack of action, which is contrary to generally accepted 
standards of prudent operation, the possible consequences of which, if 
continued, would be abnormal risk or loss or damage to an institution, 

its shareholders, or the agencies administering the insurance funds. 
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Financial Institutions Supervisory Act of 1966: Hearings on S. 3158 and S. 
3695 Before the House Committee on Banking and Currency, 89th Cong., 
2d Sess. 49-50 (memorandum submitted by John Horne) (citations omit- 
ted). Thus, courts have generally interpreted the phrase "unsafe or 
unsound practice" as a flexible concept which gives the administering 
agency the ability to adapt to changing business problems and practices in 
the regulation of the banking industry. See Groos Nat’l Bank v. Comptrol- 
ler of the Currency’, 573 F.2d 889, 897 (5th Cir. 1978) ("The phrase 
’unsafe or unsound banking practice’ is widely used in the regulatory 
statutes and in case law, and one of the purposes of the banking acts is 
clearly to commit the progressive definition and eradication of such 
practices to the expertise of the appropriate regulatory agencies."). 

Among the specific acts that may constitute an unsafe and unsound 
practice are "paying excessive dividends, disregarding a borrower’s ability" 
to repay, careless control of expenses, excessive advertising, and inade- 
quate liquidity." Gulf Federal Sav. & Loan Ass’n, 651 F.2d at 264. In Gulf 
Federal, the court had to decide whether a bank’s breach of contract was 
an unsafe or unsound practice that justified an FHLBB order to cease and 
desist. The FHLBB concluded that the bank’s potential liability for breach 
and possible "loss of public confidence in the institution" meant the 
breach was an unsafe and unsound practice that authorized the agency to 
order the bank to perform its contract. The court disagreed and held that 
a breach of contract is not an unsafe or unsound practice that threatens a 
bank’s financial soundness. The court expressly rejected FHLBB’s conclu- 
sion that liability for breach and consequent loss of public confidence in 
the bank’s willingness to honor its commitments give rise to an unsafe or 
unsound practice that authorized a cease and desist order. It stated: 

Such potential "risks" bear only the most remote relationship to [the 
bank’s] financial integrity and the government’s insurance risk .... 
We fail to see how the [FHLBB] can safeguard [the bank’s] finances 
by making definite and immediate an injury which is, at worst, 
contingent and remote. 

Approving intervention under the [FHLBB’s] "loss of public 
confidence" rationale would result in open-ended supervision .... The 
[FHLBB’s] rationale would permit it to decide, not that the public has 
lost confidence in [the bank’s] financial soundness, but that the public 
may lose confidence in the fairness of the association’s contracts with 
its customers. If the [FHLBB] can act to enforce the public’s standard 
of fairness in interpreting contracts, the [FHLBB] becomes the moni- 
tor of every activity of the association in its role of proctor for public 
opinion. This departs entirely from the congressional concept of 
acting to preserve the financial integrity of its members. 

Id. at 264-65 (footnote omitted). 

In Northwest National Bank the court upheld the Comptroller of the 
Currency’s ("Comptroller’s") conclusion that evidence showing failure to 
maintain an adequate loan to loss reserve and inadequate capital, together 
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with deficient loan administration, established unsafe or unsound banking 
practices. Northwest Nat’l Bank, 917 F.2d at 1113-14. The court agreed 
with FHLBB that the bank’s failure to maintain adequate reserves and 
capital was an unsafe or unsound practice. The court defined the phrase 
"unsafe and unsound banking practices" in general terms similar to those 
that appear in the legislative history: "Unsafe and unsound banking 
practices are ... ’conduct deemed contrary to accepted standards of 
banking operations which might result in abnormal risk or loss to a 
banking institution or shareholder.’ " Id. (quoting First Nat’l Bank of 
Eden v. Department of the Treasury, 568 F.2d 610, 611 n.2 (8th Cir. 1978) 
(per curiam)). The court in Northwest National Bank decided that the 
poor state of the bank’s loan portfolio and the insufficient level of its 
capital and reserves permitted an inference that unsafe lending practices 
had occurred. Accordingly, it upheld the Comptroller’s finding that the 
bank had engaged in unsafe and unsound banking practices. [S]ee also 
First Nat’l Bank of Eden, 568 F.2d at 611 (upholding Comptroller’s 
issuance of cease and desist order for unsafe and unsound banking 
practices when record showed accumulation of unsafe assets, inadequate 
internal controls and auditing procedures, lack of credit information on 
certain bank investments in violation of federal regulations and payment 
of excessive bonuses to bank officers). 

In MCorp Financial, Inc. v. Board of Governors, 900 F.2d 852 (5th 
Cir. 1990), aff’d in part, rev’d in part on other grounds, 112 S.Ct. 459 
(1991), the Board of Governors of the Federal Reserve concluded that 
MCorp’s failure to provide capital to its subsidiary banks was an unsafe or 
unsound practice and entered a cease and desist order directing MCorp to 
transfer assets to its banking subsidiaries. On review, the court of appeals 
concluded that Congress had failed to provide a clear definition of "unsafe 
or unsound practice." Id. at 862. Limited by Chevron U.S.A., Inc. v. 
Natural Resources Defense Council, Inc., 467 U.S. 837 (1984), but relying 
on Gulf Federal Savings & Loan Association, the court concluded that the 
Board of Governors’ order directing MCorp to transfer assets to its 
troubled subsidiaries was itself contrary to " ’generally accepted stan- 
dard[] of prudent operation.’ " Id. at 863 (quoting Gulf Federal Say., 651 
F.2d at 259). "Such a transfer of funds would require MCorp to disregard 
its own corporation’s separate status; it would amount to a wasting of the 
holding company’s assets in violation of its duty to its shareholders." Id. 

We think at least one common element of an unsafe or unsound 
banking practice relating to the health of the institution can be deduced 
from these cases and the legislative history. The imprudent act must pose 
an abnormal risk to the financial stability of the banking institution. This 
is the standard that the case law and legislative history indicates we 
should apply in judging whether an unsafe or unsound practice has 
occurred. * * * 

When Bailey issued the commitment letter, he made Crestmont 
responsible for the Levine loan. * * * When Levine accepted the commit- 
ment, Crestmont remained ineligible to make the loan. Thus, Crestmont 
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became responsible for the loan despite the potential illegal conflict. We 
think this act was imprudent. Although all parties testified that their 
understanding was that the loan would not go through absent Seidman’s 
complete withdrawal [from a business relationship with Levine], Bailey 
had nevertheless obligated Crestmont to a loan it might not be able to 
make. Obligating one’s institution to transactions that might be illegal is 
not in accord with "generally accepted standards of prudent operation." 
See MCorp Fin., Inc., 900 F.2d at 862. After Levine accepted the commit- 
ment letter, Crestmont either had to make the loan, breach the agreement 
to make it or place the loan with another institution regardless of 
Seidman’s position. Although, as it turned out, Crestmont was able to 
place the loan without incident or loss, we recognize that a risk was 
present when Bailey issued the commitment. Obliging an institution to 
choose between covering fluctuations in the interest rate, engaging in an 
illegal transaction or breaching a binding agreement is not prudent. 

Imprudence standing alone, however, is insufficient to constitute an 
unsafe or unsound practice. A cease and desist order is designed to 
prevent actions that if repeated would carry a potential for serious loss. 
Although issuance of even this single commitment exposed Crestmont to 
some potential risk of loss, that potential risk did not begin to approach 
the abnormal risk involved in Northwest National Bank, where the bank 
was exposed to a serious threat to financial stability by its general failure 
to monitor its loans adequately and to maintain adequate reserves and 
capital. The potential loss to which Bailey subjected Crestmont is rather 
like that present in Gulf Federal. Contingent, remote harms that could 
ultimately result in "minor financial losses" to the institution are insuffi- 
cient to pose the danger that warrants cease and desist proceedings. Gulf 
Fed. Say. & Loan Ass’n, 651 F.2d at 264. Though it is not particularly 
onerous to require a loan officer to satisfy himself that the institution may 
legally make a loan before the commitment is issued, we cannot conclude 
that the commitment Bailey authorized posed such an abnormal risk that 
Crestmont’s financial stability was threatened. * * * 

Courts have recognized that the power to remove a bank officer is an 
extraordinary power that should be carefully exercised in strict accordance 
with the law. Accordingly, we might expect that the statute under which 
OTS sought the far more serious sanction of Seidman’s removal from 
office and his permanent prohibition from participation in the thrift 
industry, 12 U.S.C.A. § 1818(e), requires elements additional to those that 
justify the lesser sanction of a cease and desist order. We are not 
disappointed. By requiring a three part conjunctive test in section 
1818(e)(1), Congress has imposed significant additional conditions before a 
banker can be deprived of his office and permanently barred from bank- 
ing. Thus, before an agency regulating a banking institution can impose 
this ultimate administrative sanction on any banker, it must show by 
substantial evidence that: (1) the banker has committed an unlawful act; 
(2) the act has either an adverse effect on the regulated institution or its 
depositors or confers a benefit on the actor and (3) the act is accompanied 
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by a culpable state of mind. The acts come in three varieties. The effects 
also divide into three subclasses, but there are only two kinds of culpable 
mental states. Under section 1818(e)(1), at least one of the prohibited acts, 
accompanied by at least one of the three prohibited effects and at least one 

of the two specified culpable states of mind, must be established by 
substantial evidence on the whole record before the regulatory agency can 

properly remove a person from office and ban him from the banking or 
thrift industries. * * * 

We do not think every appearance of wrongdoing justifies the sanction 

of removal and prohibition. Rather, we believe such a drastic sanction 
should require some evidence of actual misconduct or evidence from which 

a reasonable person acquainted with the facts could conclude there was 
misconduct. Here, Crestmont never made any loan to an end-user on the 

FSA project [in which Seidman had a business interest], and Seidman told 
Bailey to stop considering any loans in which Seidman had an interest 
before OTS began its investigation. Seidman did so as soon as he realized 

he could not persuade OTS that his guarantee did not matter. Seidman’s 
earlier attempts to persuade OTS to the contrary were not improper. 

Viewed as a whole, we think this record contains substantial evidence that 
Seidman acted to further the interests of Crestmont, not just his own, 

when he attempted to obtain a release from his guarantee, and therefore 
his actions did not constitute a breach of the fiduciary duty of loyalty 

contained in section 1818(e)(1)(A)(iii). 

In summary, we hold Seidman’s conduct in seeking a release from the 

[guarantee he made to another bank] did not violate any "law or regula- 

tion" under section 1818(e)(1)(A)(i)(I) or constitute an "unsafe or un- 
sound" practice under section 1818(e)(1)(A)(ii) or a breach of fiduciary 
duty under section 1818(e)(1)(A)(iii). To the extent the Director relied on 

Seidman’s conduct of seeking a release from his guarantee of FSA’s 
indebtedness to UJB [United Jersey Bank] to support the order of removal 

and prohibition, the Director erred. * * * 

We agree with the Director that hindering an OTS investigation is an 
unsafe or unsound practice as that term has come to be used in the 
banking industry. Section 1818(e)(1)(A) can be satisfied by evidence show- 
ing the conduct with which an affiliated person like Seidman is charged 

falls within section 1818(e)(1)(A)(ii)’s proscription of unsafe or unsound 
practices because it "is contrary to generally accepted standards of pru- 
dent operation" and "the possible consequences of [the act], if continued, 

would be abnormal risk or loss or damage to ... the agency administering 
the insurance fund[]." Gulf Federal Say. & Loan Ass’n, 651 F.2d at 264 

(quotation omitted). We believe an attempt to obstruct an OTS investiga- 
tion is such an act. OTS is statutorily charged with preserving the 
financial integrity of the thrift system. See 12 U.S.C.A. § 1462(a) (West 

Supp. 1994); id. § 1463(a). To meet that responsibility, OTS has the power 
to investigate. See 12 C.F.R. § 509.16 (1993). Where a party attempts to 
induce another to withhold material information from the agency, the 

agency becomes unable to fulfill its regulatory function. Such behavior, if 
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continued, strikes at the heart of the regulatory function. Seidman’s 
attempt to obstruct the investigation, if continued, would pose an abnor- 
mal risk of damage to OTS. Accordingly, we hold that an attempt to 
hinder an OTS investigation constitutes an "unsafe or unsound practice," 
thus satisfying the act requirement of section 1818(e)(1)(A). 

Our conclusion that Seidman’s attempts to obstruct the OTS investi- 
gation constitute a prohibited act does not end our section 1818(e) inquiry. 
The act must still have a prohibited effect with a culpable intent before 
the severe sanction of a removal and prohibition order may issue. Section 
1818(e)(1)(C)’s culpability element of personal dishonesty is shown by the 
undisputed evidence that Seidman asked Risko [an employee of a loan 
broker handling negotiations between Seidman’s business interest and the 
involvement of the other bank] to forget about the draft of the letter to 
UJB. The requirements of section 1818(e)(1)(B) remain. 

The Director concluded that section 1818(e)(1)(B)’s requirement of an 
untoward or prohibited effect was satisfied because Seidman had benefit- 
ted from the release of his guarantee of FSA’s loan to [the other bank]. We 
conclude, however, that none of Seidman’s attempts to obstruct the OTS 
investigation resulted in any benefit to Seidman, the sole basis the 
Director relied on to satisfy section 1818(e)(1)(B)’s condition of an unto- 
ward or prohibited effect. The Director made no other finding concerning 
any effect of Seidman’s conduct that could satisfy section 1818(e)(1)(B) 
other than his conclusion that "Seidman benefitted from his [attempt to 
obstruct the OTS investigation] by depriving OTS of reliable and material 
evidence, thwarting OTS enforcement action and hampering the prompt 
resolution of the self-dealing charges." Section 1818(e)(1)(B)(iii) proscribes 
an act from which the actor "has received financial gain or other benefit 
by reason of such violation, practice, or breach .... " 12 U.S.C.A. 
§ 1818(e)(1)(B)(iii) (emphasis added). 

Seidman’s attempt to solicit false testimony from Risko was rebuffed; 
therefore, Seidman received no benefit from his request that Risko forget 
about the draft letter. Similarly, Seidman’s destruction of a draft letter 
that OTS already possessed and his unwillingness to volunteer informa- 
tion in his deposition failed to thwart the OTS investigation. * * * 

We conclude only that OTS may not, on this record, impose the 
draconian sanction of removal and prohibition under section 1818(e) 
because all the conditions that statute imposes on that ultimate penalty 
have not been met. However, we believe, for the reasons discussed supra, 
that Seidman’s attempts to obstruct the OTS investigation, * * * particu- 
larly his act of counseling Risko to withhold potentially material facts, do 
constitute an unsafe or unsound practice and so could support a cease and 
desist order and monetary penalties as authorized by section 1818(b)(1). 
While the notice of charges did not specifically request a cease and desist 
order with respect to Seidman’s obstructionist conduct, it did ask for 
"[a]ny other relief deemed appropriate by the Director of OTS." Thus, we 
will remand so that the Director may consider whether a cease and desist 
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order with accompanying civil penalties is appropriate in this instance. 
* * * 

STAPLETON, CIRCUIT JUDGE, dissenting. * * * 

QUESTIONS AND NOTES 

1. What is an "unsafe and unsound" practice? Do the regulations 
required by FDICIA add any precision to this term? Is it good to preserve 
bank regulators’ discretion with a flexible standard for dealing with wrongdo- 
ing? 

2. How does such a flexible standard operate in the setting of a bank or 
financial holding company? 

3. In an unusual decision the FDIC was sanctioned for $72 million in a 
blistering opinion by a United States district court judge who found that the 
FDIC conspired to take 4,400 acres of redwood trees in Northern California 
from a Texas businessman whom it alleged was involved in the failure of a 
savings and loan. FDIC v. Hurwitz, 384 F.Supp.2d 1039 (S.D. Tex. 2005). On 
appeal, the Fifth Circuit subjected the FDIC to Rule 11 sanctions finding that 
it prosecuted the suit in a manner calculated to delay the case and increase 
the costs of defense. 523 F.3d 566 (5th Cir. 2008). 

4. The Financial Services Regulatory Relief Act of 2006 provides that a 
federal banking agency may enforce "any condition imposed in writing by the 
agency on the depository institution or any institution-affiliated party." Sec- 
tion 702 (emphasis added). Bank directors are concerned that if an agency 
conditioned its approval of a charter application upon a written agreement 
with the directors that a specific capital level be maintained, that the directors 
could later be forced by this new provision to contribute additional capital to 
the bank. Luke Mullins, Reg-Relief Bill to Put Boards on Capital Hook: 
Agencies like idea, but some see chilling effect on start-ups, Am. Banker, May 
18, 2006. An FDIC representative admitted that although such a condition 
would be unusual with a start-up bank, it could possibly be required for a new 
bank with an aggressive business plan. Id. 

SECTION 3.    ORDERLY LIQUIDATION 
AUTHORITY FOR SYSTEMIC/ I LY 

SIGNIFICANT FINANCIAL COMPANIES 

Before Dodd-Frank, the bankruptcies of financial holding companies, 

bank holding companies, and nonbank financial companies were subject to 

the provisions of the federal Bankruptcy Act, as would be the case with 

the bankruptcy of any other corporation. The Dodd-Frank Act, however, 

provides that the systemically significant financial companies identified by 

FSOC, including BHCs with assets over $50 million and the systemically 

significant nonbank financial companies named by the FSOC, are subject 

to an "orderly liquidation" conducted by the FDIC as receiver, Dodd- 



From: 

Sent: 

To: 

Subject: 

Soboeiro, John <John.Soboeiro@occ.treas.gov> 

Monday, October 31,2011 10:59 AM 

Broome, Li ssa L <lbroome@ema~l.unc.edu> 

OCC - Summer Law Clerk Program 

Dear Professor Broome, 
As in past years, the OCC’s Law Department is starting its search for summer law clerks. In general, we are looking for second or third year law students who would be 
interested in joining us for at least 8 weeks during the summer for an unpaid internship. Thanks again for your help in informing students about this program. Please feel free 
to forward this information to any interested students. These students also are welcome to call me (202-874-4462) or to e:mail me (j__o__h__r_!:__s__o___b__o__~j_r__o__@__o__c___c_:_i_r_~_’_a_A:g__o_y) directly. 
Thanks very much, 
John Soboeiro 
Special Counsel 

Bank Activities & Structure Division 
Law Department 
Office of the Comptroller of the Currency 

The OCC’s Entbrcement & Compliance (E&C) and Bank Activities and Structure (BAS) Divisions in Washington, DC aJce ~liciling applications for law clerks ~br 

Summer 2012. 

E&C is responsible tbr handling entbrcement actions against national banks, federal savings associations, mad bank officers and employees, including laxge civil money 

penalties, suspensions and relnovals, tempora~~ cease and desist orders, and other administrative enforcelnent actions. The Division also worlcs closely with the 

Depaxtm~ent of Justice and the other bank regulatory agencies on coordination of law enforcement efibrts involving insured financiaJ~ institutions. Typically E&C law 

clerks, working under the close supervision of attorneys, formulate and present enforcement recomlnendations, conduct legal research, draft melnos, notices of charges 

and settlement documents. 

The Bank Activities and Structure Division provides lega~ advice on corporate structure matters such as chaxtering national banks and federal savings associations, 

branching, main office relocations and designations, operating subsidiaries and investments in other entities, mergers and acquisitions, interstate operations, management 

interlocks, and changes in bank control. The division also advises on issues relating to general bank and savings association powers and activities, special purpose 
banks, lending limits, leasing activities, loans to insiders, affiliate transactions, bank premises, other real estate owned, and failing banks. BAS also provides legal advice 

and service to other units mthin the OCC, such as Licensing, Large Bank Supervision, Bank Supervision Policy, International Banking and Finance, and Special 

Supervision/Fraud. It provides advisory, services to national banks and federal savings associations, the banking bar, other banking regulators, and the public as well. In 

developing its legal positions, the division works closely ruth other law department units, including the OCC’s district legal staflg. 

As the premier regulator of national banks and t~deral savings associations, the OCC gives law clerks an opportunity to engage in a comprehensive ~md intellectually 

challenging corporate law practice. The OCC provides work in a broad r~mge of tinancial law subject matters, an education as to the operations of the global fin~mcial 

services industry, the chance to have a wide ~ope of individual responsibility, and a plattbm~ tbr honing legal skills ~md gaining substa~ative knowledge. For more 

inlbnnation on the OCC’s Law Departanent, please visit http:/,’occ~goviabou~,’who-we-are,’careers’legal.html. 
We axe looking for individuals with a sincere interest in the field of financiaJ~ ins~titutions law a~ld enibleement, excellent grades, and relevant course work (financial 

institutions law, securities law, commerciaJ~ law, adlninis~trative law-, trial advocacy, etc.) or real-world experience. Top 25% prefened. Background check required. 

Apply via simplicity or directly via email to sammer.internshi~.~9__c__c_2t_!2e_~:gR~,.. Please send a cover letter, resume, writing sample and transcript. Only electronic 

applications will be considered. 

Internship applications for summer positions are reviewed on a rolling basis. The last date for sublnission is February 10, 2012, however, applicants are encouraged 

to apply earlier and selections may be made prior to Febmaly 10, 2012. 

Internships are unpaid. 



Fi~om: 

Sent: 

To: 

Subject: 

Attach: 

Shanthi Senthe/Lawstudents’osgoode <ShanthiSenthe@osgoode.yorku.ca~ 

Monday, April 29, 2013 7:39 AM 

Broome, Li s~ L <lbroome@emml.unc.edu> 

Thank You! 

CV- Senthe-April2013.pdf 

Dear Professor Broome, 
Thank you so much for your time. T really appreciate your kindness and your invaluable advice. T have attached my CV and also a link to my paper on 
mobile banking. 

http://tlp.law.pitt.edu/ojs/index.php/tlp/artide/view/106 
Thank you so much again! 

Best, 
Shanthi 



From: 

Sent: 

To: 

Cc: 

Subject: 

Petit, Anne <Anne.Peti@com.state.oh.us> 

Monday, October 3,2011 8:36 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Petit, Anne -~Anne.Petit@com.state.oh.u~~ 

ARELLO Presentation 

Dear Professor Broome: 

Thank you for the excellent presentation on Dodd-Frank during the ARELLO conference in Baltimore. As one of the regulators of both real estate and appraiser 

licensees, I was pleased to get a financial institutions’ perspective on the Act. 

I would be grateful if you would email your PPT slides to me for reference purposes - a way to synch up my notes to your remarks. 

Kind regards, 

A nne M. P etit 
Superintendent 
Ohio Department of Commerce 
Division of Real Estate & Professional Licensing 
77 S. High St., 20th F[oo~ 

Columbus, OH 43215 
Phone: (614) 466-3412 
Fax: (614) 644-0584 
www .com .state .oh .us/real 
This message and any response to it may constitute a public record and thus may be publicly available to anyone who requests it. 

.................................................................... The information transmitted is intended solely for the individual or 

entity to which it is addressed and may contain confidential and/or privileged material. Any review, retransmission, dissemination or other use of or 

taking action in reliance upon this information by persons or entities other than the intended recipient is prohibited. If you have received this email in 

error please contact the sender and delete the m ateriai from any computer. 



From: Cadwalader < cadwalader@info.cadwalader.com > 

Sent: Tuesday, August 2, 2011 9:46 AM 

To: Broome, Lissa L <lbroome@email.unc.edu> 

Subject: Article of Interest: FTC/DOJ Announce Significant Changes to HSR Premerger Notification Form 

August 2, 2011 

On July 7, 2011, the Federal Trade Commission (’FTC’) and 
the Antitrust Division of the U.S. Department of Justice 
("DO3") announced significant changes to the Hart-Scott- 
Rodino ("HSR") Premerger Notification Rules and the 
Premerger Notification and Report Form ("HSR Form") that 
may substantially increase the burden placed on filing parties. 
The new HSR rules were published in the Federal Register on 
July 19, 2011, and will take effect on August 18, 2011. Any 
transactions notified to the agencies on or after that date 
must use the amended form. 

The Hart-Scott-Rodino Antitrust Improvements Act of 1976 
("HSR Act") requires parties to transactions meeting certain 

thresholds to submit HSR Forms to both the FTC and DOJ, 
triggering a waiting period that must expire or be terminated 
before the parties may consummate the transaction. The 
changes are intended to streamline the HSR Form and 
capture additional information that the agencies believe will 
better inform and expedite their competitive review of a 
proposed transaction during the initial HSR waiting period. 
The revisions simplify the filing process by eliminating certain 
sections of the HSR Form; however, they also require new 
categories of information and documents. 

Quick Links 

About Cadwalader 

Our Practice 
................................................................................ 

Additional C&F Memos 

Tools 

[] Download PDF 

~Comment 

~Contact Us 

ME-mail This Issue 

@2011 Cadwalader, Wickersham & Taft LLP. All rights reserved. 

This communication has been prepared by Cadwalader, Wickersham & Taft LLP for informational purposes 

only and does not constitute advertising or solicitation and should not be used or taken as legal advice. Those 

seeking legal advice should contact a member of the Firm or legal counsel licensed in their state. 

Transmission of this information is not intended to create, and receipt does not constitute, an attorney-client 

relationship. Confidential information should not be sent to Cadwalader, Wickersham & Taft LLP without first 

communicating directly with a member of the Firm about establishing an attorney-client relationship. For 

further information, please contact a member of the Firm. 

The information in this email is confidential and may be legally privileged. [f you are not the intended 

recipient, you must not read, use or disseminate the information; please advise the sender immediately by 

reply emaiI and delete this message and any attachments without retaining a copy. It is the responsibility of 

the recipient to ensure that this message is virus free and no responsibility is accepted by Cadwalader, 

Wickersham & Taft LLP for any loss or damage arising in any way from its use. 

To opt-out from future communications, please-click here. 



sender@mmsend.com on betxalf of 
Arnold and Porter LLP <a&p_advison/@aporter,com> 

Thursday, October 6, 2011 5:56 PM 

Broome, Lissa L <lbroome@email.unc.edu> 

FDIC Finalizes Dodd-.Frank Act Living VVill Requirements for Systemicafly Important Companies 

if you have difficulty viewing this messar~e, please click 

FDIC Finalizes Dodd-Frank Act 
Living Will Requirements for 
Systemically Important Companies 

On September 13, 2011, the Federal Deposit insurance Corporation 
(FDIC) approved a Final Rule that requires certain bank holding 
companies, foreign banks or companies, and systemically important 
nonbank financial companies, to periodically submit resolution plans, 
or "living wills," describing how they can be resolved in an orderly 
manner under the Bankruptcy Code in the event of material financial 
distress or failure. Once approved by the Board of Governors of the 
Federal Reserve System (FRB), the Final Rule will be issued jointly 
by the FDIC and the FRB. Implementing Section 165(d) of the Dodd- 

Frank Wall Street Reform and Consumer Protection Act, the Final 
Rule establishes rules and requirements regarding the submission 
and content of a resolution plan, as well as procedures for review of 
the plan by the Agencies. In April 2011, the Agencies released for 
public comment a proposed version of the resolution plan rules. The 
Final Rule reflects a number of significant changes that were largely 
prompted by comments submitted by banking organizations, industry 
groups, and other interested parties. 

As a complement to the Final Rule, on September 13,2011, the FDIC 
also approved an Interim Final Rule that requires each US insured 
depository institution with $50 billion or more in total assets to submit 
a plan for the resolution by the FDIC, as receiver, of such institution in 
the event of the institution’s failure. We have prepared an Advisory on 
the Final Rule and interim Final Rule, which is available by ~ 
he~e. If you would like to discuss how the Final Rule and interim Final 
Rule may affect your business, please contact your Arnold & Porter 
attorney or any of the individuals listed at the end of the Advisory. 

This advisory is intended to be a general sumraary of the law and does not constitute legai 

advice. You shouid consuR wRh competent counsei to delermine applicable iegal 

requirements in a specific fact situation 

to:Arnold & Porter LLP 

@~ Art=old & PolSer LLP 

If you no longer wish ~o recsivs marketin9 materials ~rorn Arnold & Po;ter LLP, please let us know ~S, emsiiing 

~crtex corn or by centsctirl~! Msrket:n.:~ ArrleKq & Porter L.[.P, 555 [we:ftn at!eat NW. VVashil!gt.:srl, DC 20004 

NOTIC:E (US): This smail may constitute sn advsrtisernsnt unse; US isw If },os no Ionge; wish to receive adveltising and 

We ce~ be reached st the followia~ US postal address Marketing, Arnold & Porter LL.P, 555 Fwel~b Street, NW. 

WashiRgton, DC 20004 





sende~@mmsertd.com on behralf of 
Arnold and Porter LLP <a&p_advisol~@aporter,com> 

Wednesday, October 12, 2011 3:10 PM 

Broome, Lissa L <lbroome@email.unc.edu> 

Federal ReseR,’e Issues Regulations Governing Savings and Loan Holding Companies 

if you have difficulty viewing this message, please click 

Federal Reserve Issues 
Regulations Governing Savings 
and Loan Holding Companies 

With the new supervisory powers granted by the Dodd-Frank Wall 

Street Reform and Consumer Protection Act, the Board of Governors 
of the Federal Reserve System (Board) recently issued Regulation LL, 
governing the activities of savings and loan holding companies. 
Regulation LL captures the prior savings and loan holding company 
regulations of the Office of Thrift Supervision and conforms these 
regulations to current Board regulations governing bank holding 
companies. We have prepared an Advisory discussing the major 
regulatory modifications and substantive changes created by 
Regulation LL, which is available by ~. If you would like to 
discuss how Regulation LL may affect your business, please contact 
your Arnold & Porter attorney or any of the individuals listed at the 
end of the Advisory. 

This advisory is intended to be a general sumraary of the law and does not constitute legai 

advice. You shouid consul~ wi~h compe~e~lt counsei to delermine applicable iegal 

requirements i¢~ a specific fact situation 

to: Arnold & Porter LLP 

promotional mass,ages from Arnoid ~ Pod:el I.LP at t~-~is email address, for~,’~ard this message t¢ 

We c{:r~ be reached ~t the [ollowi!]t.’~ US postal ~ddress: MarKeting, Arnold & Porter LLP, 555 T’.~,,’elf~h S~reet, 
Washington, DC 20004 

clic~ ~ee:: to ~insubsclibe 



From: Cadwalader < cadwalader@info.cadwalader.com > 

Sent: Thursday, October 13, 2011 5:11 PM 

To: Broome, Lissa L <Ibroome@email.unc.edu> 

Subject: Article of Interest: The Volcker Rule’s Significant Impact on a Foreign Banking Organization’s Proprietary Trading 

Activities 

October 13, 2011 

This week, the three federal banking agencies and the SEC 
approved for comment a proposed regulation implementing 
Section 619 of the Dodd-Frank Act, more generally known as 
the "Volcker Rule." The 298-page proposal has yet to be 
published in the Federal Register, but the agencies have 
already agreed to an extended comment period for the 
proposal - running until January 13, 2012 - given the subject 
matter’s significance. 

Effective July 21, 2012, the Volcker Rule restricts proprietary 
trading activities and investing in or sponsoring of private 
equity funds by "banking entities" - defined by statute to 
include FDIC-insured depository institutions, bank holding 
companies, savings and loan holding companies, other 
entities that control an FDIC-insured depository institution, 
and foreign banks that are regulated as if they are bank 
holding companies under the International Banking Act (i.e., 
foreign banks that have a U.S. branch, referred to as a 
"foreign banking organization"), as well as any entity that is 
affiliated with any of the foregoing. Th us, su bject to 
certain exemptions, the Volcker Rule restricts proprietary 
trading and private fund activities by any foreign bank that 
maintains a U.S. branch, and by any of the foreign bank’s 
affiliates (collectively, an "FBO"). 

This week’s proposed rulemaking underscores the significant 
impact that the Volcker Rule will have on FBOs, summarized in 
this memo. 

New Guide Completely Revised To Address Substantial 
Changes in the Law 

[~: CoveLno-shadow.gif Cadwalader is pleased to announce the 
....... release of the fourth edition of 

Lofchie’s Guide to Broker-Dealer Regulation, a reference tool 
for lawyers and financial service industry professionals 
attempting to navigate the complex regulatory environment. 
Available in its entirety online, Lofchie’s Guide, a legal 
standard for the financial community for over a decade, has 
been significantly expanded and incorporates new materials 
on expert systems, portfolio margining, large traders and the 
Dodd-Frank Wall Street Reform and Consumer Protection Act 
of 2010. In addition, this unique resource offers links to 
government and other source documents, providing readers 
with background and reference material. To purchase access 

Quick Links 

About Cadwalader 

Our Practice 

Additional C&F Memos 

Tools 

[] Download PDF 

~Comment 

~Contact Us 

ME-mail This Issue 



to Lofchie’s Guide, please contact Tim Mullane at +1 (212) 
504 6770 or at 

[~] Cadwalader,LLP Wickersham & Taft 

@2011 Cadwalader, Wickersham & Taft LLP. All rights reserved. 

This communication has been prepared by Cadwalader, Wickersham & Taft LLP for informational purposes 

only and does not constitute advertising or solicitation and should not be used or taken as legal advice. Those 

seeking legal advice should contact a member of the Firm or legal counsel licensed in their state. 

Transmission of this information is not intended to create, and receipt does not constitute, an attorney-client 

relationship. Confidential information should not be sent to Cadwalader, Wickersham & Taft LLP without first 

communicating directly with a member of the Firm about establishing an attorney-client relationship. For 

further information, please contact a member of the Firm. 

The information in this email is confidential and may be legally privileged. If you are not the intended 

recipient, you must not read, use or disseminate the information; please advise the sender immediately by 

reply email and delete this message and any attachments without retaining a copy. It is the responsibility of 

the recipient to ensure that this message is virus free and no responsibility is accepted by Cadwalader, 

Wickersham & Taft LLP for any loss or damage arising in any way from its use. 

To opt-out from future communications, please-click here. 



sende~@mrrtsertd.com on behralf of 
Arnold and Porter LLP <a&p_advison/@aporter,com;~ 

F~iday, October 14, 2011 2:58 PM 

Broome, Lissa L <lbroome@email.unc.edu> 

Agencies Propose Regulations Implementing Vofcker Rule 

if you have difficulty viewing this messar~e, please click 

Agencies Propose Regulations 
Implementing Volcker Rule 

On October 11 and 12,2011, the Federal Reserve, Federal Deposit 
Insurance Corporation, Office of the Comptroller of the Currency, and 
Securities and Exchange Commission proposed a common set of 
rules to implement Section 619 of the Dodd Frank Wall Street Reform 

and Consumer Protection Act, also known as the ’~’olcker Rule." The 
Volcker Rule prohibits banks and their affiliates (referred to as 
"banking entities’~ from (1) engaging in "proprietary trading" in most 
securities and derivatives and (2) owning an interest in or sponsoring, 
a private investment fund that relies on Sections 3(c)(1) or 3(c)(7) of 
the investment Company Act for an exemption under that Act, or 
other similar types of funds designated by the regulators (referred to 

a s "covered funds’~ . The Volcker Rule also restricts certain 
relationships between a banking entity and a covered fund. The 
Volcker Rule applies to all US banking entities (other than 
nondepository trust companies with no FDIC-insured affiliate banks) 
and their domestic and global affiliates, and to non-US banks that 
have a branch, agency, or commercial lending subsidiary in the US to 
the extent that the foreign banks’ activities are conducted in the 
United States or with US investors or counterparties. Comments on 
the proposed rules are due by January 13, 2012. We have prepared 
an Advisory on the proposed rules, which is available by 
If you would like to discuss how the proposed rules may affect your 
business, please contact your Arnold & Porter attorney or any of the 
individuals listed at the end of the Advisory. 

l’his advisory ~s ~ntended to be a general summary of the law and does not constitute legal 

advice. Yogi shouid co¢~sidt with competent counsei to determine applicable legal 

requirements in a specific fact s~tuation 

e~ Arnok! & Porte~ L[.P 

NOIICE (US) R-~is email ma’~, co:~stit~it~." s:~ ad~ertisement ~inder U8 isw If you no Ionser wish to receive ~sdvelsising 

p~omotiol~al messages flora Arnold & F’olter LLP a~ tibia emsil address, for,t~’a~d this messa~e to 
i/re {:~a!l be reached ;~ Ihe followlrl~! :JS ~:,{:,s~ti~l ;~dcs!ess Marke~il!g, A!nolcs & Porler LLP, 555 Twelfl:ls Sl:r,~et, 
i/Vashil!gton~ DC 20004. 

click i!~:~.~, to u!~subsr:ribe 



From: 

Sent: 

To: 

Subject: 

WilmerHale Client Alerts <TL- ZZ3131318100tf7,1 Sprq@mlmerhaleupdates.com~ 

Monday, October 17, 2011 1:52 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

AI,ERT: Regulators Propose Volcker Rule: Sweeping Changes Ahead - - ATTORNEY ADVERTISING 

You have received a message from WilmerHale Client Alerts at WilmerHale. 

To vie~v your message, please visit: 
http ://wihnerhaleupdates com/ve/ZZ3131318100tit 1 Sprq 
To unsubscribe, reply to this email and change the subject to be: unsubscribe 

If you have trouble viewing this message please see belo~v for detailed instructions 

If your e-mail program does not allow you to click directly on the above address (such as AOL), you will need to copy and paste the address into your World Wide Web bro~vser (eg 
Netscape Navigator or Intemet Explorer). 

Follow the directions below for the simplest way to pick up your message. 
1. Make sure you only have one web browser open 
2. Highlight the address by dragging the cursor across the URL (make sure you get the whole address). 
3. Copy and paste the URL into your web browser. 
4. Press ’enter’. 



From: 

Sent: 

To: 

Subject: 

debevoisemail <debevoisemail@debevoise.com> 

Tuesday, October 18, 2011 6:13 PM 

debevoi semail <debevoi~mail@debevoi se.com> 

The Volcker Rule Proposals on Bank Investments in Private Funds: Expected hnpact and Open Questions 

you are having trouble viewing this e-mail, please click here. 



We hope you find this information useful, but if you prefer not to receive future client updates, 

please reply to this message with "Unsubscribe" as the subject. Many thanks. 



From: 

Sent: 

To: 

Subject: 

j oseph.lynyal~pillsburylaw.com <~anouncements@pillsbu~law.cona~ 

Tuesday, November 8, 2011 10:07 AM 

Broome, Li s~ L <lbroome@em~Jl.unc.edu> 

~]Living Wills ~] tbr Ba~k tfolding Companies, Deiyository Institutions and Foreign Banking Organ~ations 

Our Financial Services Regulatory team has been closely monitoring the implementation of the Dodd-Frank Act. 
Recently, both the FDIC and the Federal Reserve Board issued proposed regulations to implement the []living 
wills~ provisions that will impact large depository institutions and their holding companies, including foreign 
banking organizations. 

This Client Alert discusses the coverage of the proposed regulations, including several legal and reputational 
concerns regarding the substantial compliance effort that will be required. Please feel free to contact me or any 
Pillsbury attorney that you work with if you have any questions or inquiries. 

Joseph Lynyak 

CLIENT ALERT 
[] Living Wills[] for Bank Holding Companies, Depository Institutions and 
Foreign Banking Organizations 

by Joseph T. Lynyak, lll 

The FDIC and Federal Reserve Board (~FRB~) have issued regulations that require bank holding 
companies with assets over $50 billion (including foreign banking o~anizations ([]FBOs~) with US 
operations) to prepare and submit so-called []living wills[] describing how such entities would be 
resolved under the federal Bankruptcy Code. In addition~and not to be overlooked~the FDIC has 
issued a companion regulation requiring a depository institution with over $50 billion in assets to prepare 
a living will detailing the resolution of the depository institution under the receivership authority of the 
Federal Deposit Insurance Act (the []FDI Act[]). Depending upon the size and complexity of covered 
entities, the regulations establish time frames for submission of a living will[]with the largest entities 
being required to submit by July 1, 2012 and smaller entities being required to submit their living wills 
by l~cember 2013. 

The rules describe and require a comprehensive ~mapping [] of a covered company []s operations in a 
manner that arguably will assist the federal government to resolve those companies upon failure. This 
Alert summarizes the regulatory requirements, and identifies several significant concerns that holding 
companies and depository institutions must consider when commencing a compliance project. 

read more,,, 

www. pillsburvlaw.corn I [] 2011 Pillsbury Winthrop Shaw Pittman LLP. All rights reserved. 

Fqiisbury Winthrop Shaw Pittma[1 LLF’ 

725 South Figueroa Street, Suite 2~00, Los Angeles, CA 90017-5406 USA 

This ernail was sent to ibroome@email.unc edu. To e~lsclre that you cor~tmue receiving oclr emaiis, please arJd us to your address book or 

safe list 
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From: 

Sent: 

To: 

Subject: 

Attach: 

Hardie, Kara <Kara.Hardie@dechert.com> on behalf of 

Dechert Announcement <DechertAnnouncement@dechert.com> 

Wednesday, November 16, 2011 5:35 PM 

Coml~rative Analysis: SIFIs - Too Big to Fail? 

bannerl .jpg; webbarl.jpg; hk- 1-1 .jpg; hk-2.jpg; hk-3.jpg; hk-4-3.jpg 

Compar~-~tis, e Analysis: SIFts -- Too Big to Fail? 

As European financial institutions come under increasing scrutiny and pressure, attention has been 

focused on how regulators will work with these institutions to address current financial challenges. In 

this regard, Dechert’s Thomas P. VartanJan, Robert H. ledig and 6ordon/. Miller have prepared a 
comparative analysis of the approaches to the resolution of large, complex financial institutions under 
the Dodd-Frank Wall Street Reform and Consumer Protection Act adopted by the U.S. Congress in July 

2010, and the recommendations of the Financial Stability Board for national recovery and resolution 

planning endorsed by the G-20 in November 2011. 

The analysis appears as part of a larger study, "SIFIs - Too Big to Fail?" in the November 2011 issue 
of International Financial Regulation Review (BNA International). 

Thomas P. Vartanian Robert H. Ledig Go.on L. Miller 

Partner Partner Counsel 
Dechert LLP Dechert LLP Dechert LLP 

Dechert LLP represents leading companies in the financial services industry in sophisticated 
transactional and litigation matters. We advise commercial and investment banks, holding companies, 

housing-oriented government-sponsored enterprises (GSEs), broker-dealers, private equity investors, 

hedge funds, credit unions, technology companies, state governmental entities and financial trade 

associations on their most complex legal issues, including mergers and acquisitions, private equity 

investments, securities offerings, proxy contests, bank regulatory issues, internal and government 
investigations, and securities class action litigation 

NOTICE: 

Ttds e-mail may conshtute an advertiseme~rt m~der US and Hong Kong law. If you no longer wish to receive advertising and promotional messages from Dechert LLP or (in Hong Kong) Dechert, please let us 

know by fox, yarding this e-mail to opt-onl@dechert.com. We can be reached at t!re following postal addresses: in the US: 1095 Avenue of the Americas, New York, NY 10036-6797 (+1 212 698 3500); in Hong 

Kong: 27/F H~dey Building, 5 Queen’s Road Central, Hong Kong (-852 3518 41’00); and in the UK: 160 Quee~r Victoria Street, London EC4V 4QQ (-44 20 7184 1’000). 

~o p t-out(t~ d eche~t.com[ 







Fl’om: 

Sent: 

To: 

Subject: 

debevoisemail -qtebevoisemail@debevoise.com> 

Friday, November 18, 2011 6:15 PM 
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Federal regulators recently issued a notice of proposed 
rulemaking (the "Proposal") under Section 619 of the Dodd- 
Frank Act, commonly known as the "Volcker Rule." If the 
Proposal were to be adopted in its present form, the 
regulators’ narrow interpretation of the types of government 
securities exempted from the Volcker Rule would prohibit 
banking entities from proprietary trading in over half of the 
municipal bonds outstanding in the markets. Likewise, by the 
regulators’ narrow interpretation, banking entities would be 
effectively prohibited from sponsoring or acquiring an 
ownership interest in municipal tender option bond ("TOB") 
trusts and from entering into the liquidity facilities that are an 
essential feature of TOB trusts. 
The Volcker Rule Proposal would have the unintended 
consequence of causing significant disruption to the municipal 
bond markets and would impede the goals and policy 
underlying the Dodd-Frank Act. This memorandum provides an 
analysis of why, and how, the regulators should revise the 
Proposal (i) to adopt a broader definition of municipal 
securities that is consistent with the scope of the current 
municipal bond market and (i0 to exclude TOB trusts from the 

Volcker Rule’s restrictions. 
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Uespondinf to Capital Directives and 
Related Enforcement Actions 
By Joseph T. Lynyak Ill1 

In the typical current enforcement scenario, the national recession produced increased loan 
defaults and accompanying deterioration in asset valuation, which resulted in the Banking 
Regulators taking aggressive action to prevent a bank failure by demanding significantly 
increased levels of capital, loan loss reserves and improved risk management. This 

regulatory reaction has been implemented through the issuance of an enforcement order that 
contains: (a) a capital directive that raises a bank’s capital level far above the capital level 
necessary to be deemed a "well-capitalized" institution; (b) a prompt corrective action order; 

and (c) a multitude of regulatory improvements intended to improve the ability of bank 
management and a board of directors to perform their management and oversight functions. 
Accompanying these directives is a designation that the bank is a "troubled" institution.4 

3 

4 

Joseph T. Lynyak Ill, is a partner with Pillsbury Winthrop Shaw Pittman, and focuses his practice on the 
regulation and operation of financial service intermediaries. Among other things, Mr. Lynyak is highly 
experienced in bank receivership law, and focuses on the representation of banking institutions in troubled and 
capital deficient conditions. 

The term "Bank Regulators" includes the Federal Deposit Insurance Corporation (the "FDIC"), the Office of the 
Comptroller of the Currency (the "OCC") and the Board of Governors of the Federal Reserve System (the "FRB"). 
(Whle the emphasis in this analysis will be on the regulatory actions and responsibilities of the federal bank 
regulatory agencies, the same considerations will apply to the regulatory oversight and safety and soundness 
responsibilities of comparable state banking agencies.) 

In this memorandum the term "bank" will refer to an FDIC-insured depository institution, including commercial 
banks, savings associations and industrial loan companies. 

Section 32 of the Federal Deposit Insurance Act (the "FDI Act) requires troubled institutions to provide the FDIC 
with 30 days written notice prior to the appointment of any director or senior executive officer. As implemented by 
regulations issued by the Bank Regulators, a troubled institution is defined as one: (a) with a composite CAMELS 
rating of "4" or "5;" (b) subject to a formal enforcement action; or (c) informed in writing by the Banking Regulator 
that it is in troubled condition on the basis of the bank’s most recent report of condition, report of examination, or 
other information available to the Bank Regulator. 
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The combination of these regulatory actions has the effect of immediately imposing 
operational restrictions that, as a practical matter, impede the bank’s ability to raise capital 
and restore operational stability. 

This analysis examines from a practical perspective the issues presented to management 
and a board of directors of a bank and its holding company when the bank has been issued a 
capital directive and related enforcement orders (collectively, "capital-related orders").5 

Among other things, the analysis identifies the various fiduciary and other legal obligations 
faced by stakeholders in a troubled bank, including its holding company, the boards of 
directors and management. In addition, this analysis describes the closing process typically 
followed by the FDIC should a bank fail, the potential liability of a board of directors and 
management following a failure, as well as reasonable steps that should be considered to 

defend against potential claims frequently made against former officers and directors by the 

FDIC. 

A. The Issuance of a Capital Directive Designation as a Troubled Institution and Other 
Enforcement Orders 

(i) Current Enforcement Actions 

Prior to the recession that commenced in late 2006, many banks were exceptionally 
profitable and received good or adequate CAMELS ratings.6 Commencing in the period 

between 2007 to 2008, however, many banks experienced a sudden and unexpected 
downgrading of their CAMELS individual and composite ratings from a 1,2 or 3 to a 4 or a 5. 

Accompanying one or several reports of examination that led up to the adverse CAMELS 
ratings were a series of cease and desist ("C&D") and related enforcement orders, which 
included a capital directive that required the bank to raise its capital level to 12% or 13% of 
Tier I capital, and a "prompt corrective action" order requiring the bank to restore its capital 
ratios to the "well-capitalized" category. 

In addition to ordering a bank to increase capital, C&D orders issued prior to a potential 

failure almost always include a host of remedial actions required to be taken by a bank, 
including compliance plans and numerous special reporting requirements, such as: (a) 

reducing classified assets; (b) maintaining adequate allowances for loan and lease losses; (c) 
developing an asset/liability management plan; (d) retaining acceptable management; (e) 
correcting violations of law and eliminating unsafe and unsound practices; (0 reducing unsafe 

concentrations of credit; (g) developing a comprehensive loan policy; (h) developing an 

acceptable strategic plan; (i) developing an acceptable budget and profit plan; (j) reporting 
progress to the Bank Regulator on a quarterly or other periodic basis; and (k) similar 
corrective measures and reporting requirements. 

A capital directive is the regulatory tool of choice employed by the Bank Regulators to order a 
bank to maintain a level of capital that is unique to that bank and reflects a level of capital 

deemed reasonable by the Bank Regulator. A capital directive is often the first step taken 

5 

6 

For purposes of discussion, the discussion that follows assumes that the bank has a holding company which may 
have outstanding trust preferred shares issued at the holding company level. 

The examination rating scheme utilized by the Bank Regulators utilizes the acronym "CAMELS," which stands for 
capital, assets, management, earnings, liquidity and sensitivity to risk. A Bank Regulator assigns a rating to each 
component of the CAMELS, as well as an overall composite rating, with a 1 constituting the highest or best rating 
and a 5 indicating the probable failure of the bank. 
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when a bank begins to experience losses, and is frequently included in a C&D order.7 Unlike 

other statutory enforcement authorities that theoretically permit a bank to contest the 
underlying enforcement decision, judicial precedent supports the view that a bank has no 
right to an administrative review of the determination to issue a capital directive, and that any 
subsequent judicial review is limited as well.8 

The prompt corrective action CPCA") authority is the focal point utilized by the Bank 
Regulators to exercise increasing degrees of control over a capital-deficient institution as its 
capital deteriorates, as well as to alert the board and management that urgent attention must 
be taken to avoid a failure scenario.9 This is accomplished because the capital levels 

articulated in the PCA regulations impose significant limits on a bank’s operational flexibility 

as follows: 

Adequately Capitalized--Limitations on acceptance or renewal of brokered deposits.1° 

Undercapitalized--(a) drafting of a capital restoration plan; (b) imposition of guaranty 
obligations on a holding company; (c) asset growth restrictions; and (d) prior approval 
required for acquisitions, branching and new lines of business. 

Substantially Undercapitalized--(a) mandatory sale of capital stock; (b) restricted 
transactions with affiliates; (c) restrictions on rates of interest paid on deposits; (d) additional 
restrictions on growth; (e) restrictions on bank activities; (0 requirements to improve 

management; (g) prohibiting deposits from correspondent banks; (h) requiring prior approval 
of capital distributions by a holding company; (i) requiring divestiture; and (j) limits on 

executive compensation. 

Critically Undercapitalized--(a) limiting or prohibiting payment on subordinated debt; and 
(b) appointment of a receiver or conservator upon failure to remedy critically undercapitalized 

status.l~ 

In addition to the foregoing, accompanying the statutory restrictions required as a bank’s 
capital deteriorates are a host of related regulatory restrictions and limitations typically 

contained in a C&D order. As noted above, the Bank Regulators possess extraordinarily 
broad authority to require remedial action for banks under Section 8 of the FDI Act.~2 

Because the FDI Act provides numerous remedial alternatives to the Banking Regulators to 
cure a perceived regulatory problem, a C&D enforcement order frequently contains a 

multitude of remedial risk management and other requirements--which in the aggregate 

12 U.S.C. § 3907. 

The result of this grant of agency discretion has resulted in the Banking Regulators using capital directives with 
increased frequency. (Although by itself the issuance of a capital directive does not impose operational 
restrictions on a bank, the use of a capital directive in combination with a prompt corrective action order 
exacerbates the difficulty of restoring a bank to capital adequacy because the level of capital currently required by 
a capital directive generally is well above the minimum capital level required by a prompt corrective action order, 
thereby acting as a disincentive for investors to provide new capital to the bank.) 

Section 38 of the FDI Act. 

The import of brokered deposits cannot be overemphasized because the brokered deposit regulations oftentimes 
create a liquidity crisis that, if not closely monitored, independently may cause the failure of the bank. 

12 C.F.R. § 325 etseq. Currently, the FDIC takes the position that when a bank is deemed to be critically 
undercapitalized, if it does not resolve the capital impairment within 60 days, the FDIC will close the bank. 

12 U.S.C. § 1811 et seq. See, The Banking Law Journal, Responding to Proposed Enforcement Actions by the 
Federal Banking Agencies (January 2005). 
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diverts personnel and economic resources available to a bank to resolve its primary 
concern--namely capital inadequacy.13 (Moreover, these additional remedial tasks may act 

as a further disincentive on the part of potential investors to provide capital because of the 
difficulty involved in having a C&D order removed by a Bank Regulator.) 

(ii) Ability of a Bank or Holding Company to Contest Capital-Related Orders 

Although it is possible to contest the issuance of a PCA or C&D order, as a practical matter 
banks rarely challenge the issuance of capital-related orders. This is because the Bank 

Regulators’ enforcement alternatives are so expansive (and potentially, overwhelming) that 
banks do not elect to contest administratively the issuance of a package of capital-related 
orders. (As noted above, capital directives are a purely discretionary determination by the 
Bank Regulators and hence are beyond administrative review.) 

The inability to contest the issuance of capital-related orders places great strain on 
stakeholders of a bank and its holding company. This is because the failure to comply with 

such orders exposes parties to those orders--including management and directors--to 
potentially significant civil money penalties.14 Notwithstanding the potential personal 

exposure to liability, other tactical and strategic considerations militate against direct 
opposition to the issuance of such orders. Among other things, this is because the capital 
restoration process requires obtaining the cooperation of the Bank Regulators, and hence 
banks prefer to avoid contesting the issuance of capital-related orders and prefer displaying a 
cooperative attitude at this stage in the process.~5 

(iii) Restoring Capital Adequacymthe Process 

Because state and federal securities laws require that a bank or holding company take all 
reasonable steps to prevent a failure, the issuance of capital-related orders imposes 
obligations on a board and management to resolve the capital deficiency as well as the 

related enforcement orders contained in a C&D.~6 

For purposes of this discussion, such remedial actions might be segmented into the following 

tasks: (a) restructuring and recapitalization initiatives; (b) financial oversight activity; and (c) 
implementation of regulatory and risk management compliance requirements. 

For example, remedies available under the FDI Act’s C&D authority include: (a) requiring reimbursement, 
restitution, indemnification or loss guarantees; (b) the imposition of growth restrictions; (c) requiring asset sales or 
other dispositions of problem assets; (d) requiring the rescission of contracts; and (e) requiring the employment of 
qualified management. Further, the general enforcement authority found in the FDI Act overlaps with specific 
remedial authority the Bank Regulators may individually possess under their separate enabling statutes (such as 
the National Banking Act or the Federal Reserve Act) or special purpose laws (such as the Sections 23A and 23B 
of the Federal Reserve Act or the Truth-in-Lending Act). 

The Banking Regulators may assess civil money penalties against a bank and its holding company and their 
respective officers and directors for the failure to comply with an enforcement order. For basic violations (i.e., 
regardless of fault), the Banking Regulators may assess a penalty in the amount of $5,500 for each day an 
alleged violation continues; for reckless violations that result in harm to the institution, the maximum penalty rises 
to $27,500 a day per officer and director; and for violations that indicate criminal or quasi-criminal activity, 
violations carry a punitive penalty as high as $1,100,000 per day for each officer and director of the institution and 
the insured depository institution itself. 

For example, because a capital plan is frequently required, a bank cannot proceed with a proposed capital 
restoration plan until it receives the approval of its Bank Regulator--which requires a degree of cooperation. 

While beyond the scope of this memorandum, fiduciary obligations generally require a board of directors of a 
bank and a holding company to take all possible steps to solicit new capital. Further, the failure to demonstrate 
that a robust capital-raising process was undertaken could subsequently expose management and a board to 
shareholder suits. 
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Each of these remedial actions is discussed immediately below: 

Restructuring and Recapitalization Initiatives. A bank or its holding company must 
generally engage investment bankers or similar consultants to assist in restoring capital 
adequacy. Inherent in this process is the need to prepare detailed financial analyses of the 

bank’s current operations, including asset valuations necessary for investors to determine 

whether providing new capital to the bank is supported by the available data. Options at this 
time include seeking new capital from the existing shareholder base, soliciting new capital 
from the market and identifying potential merger partners. Because the preparation of 
detailed financial information provided to third parties creates liability under the securities 
laws (Le., materiality obligations), care must be exercised. 

During this period of time, it is not unusual for potential investors to request the opportunity to 
conduct due diligence on some or all of the operations of a bank, which requires the 

execution of appropriate confidentiality agreements and similar protections. (Concern can 
arise that potential investors may utilize this opportunity to better understand a bank’s asset 
base in order to succeed in obtaining the bank’s assets should the bank be closed by the 

FDIC.) 

In addition to the foregoing, the Bank Regulators may require constant updates and 
information regarding progress being made to resolve the bank’s capital concerns.17 

Financial Oversight Activity. While a bank is attempting to raise additional capital, close 
monitoring of its financial condition and records is necessary in order to address several 

concerns. 

In the case of the ongoing operations of the bank, the financial results of the bank must 
coincide with the financial condition as determined by the Bank Regulators. This means that 
loan workouts, loan loss reserves and similar financial matters must be carefully reviewed 
and reflected on a bank’s financial statements, including Call Reports, in order to avoid 

regulatory criticism. 

Similarly, the financial performance of a bank can adversely affect the status of its holding 
company, which then might be required to address disputes with disgruntled investors. For 
example, in capital-deficiency situations, a PCA order will often prohibit dividends to be made 
by a bank to its parent holding company--which may affect separate obligations such as the 

payment of contractually required dividends on trust preferred shares issued at the holding 
company level. 

Implementation of Regulatory and Risk Management Compliance Requirements. 
Finally, a bank, its management and its board of directors will usually be required to respond 

to a host of remedial measures contained in an enforcement order--which diverts attention 
from capital-raising efforts. Significant expenses may be incurred to accomplish tasks that in 
a capital crisis may appear to be of secondary importance yet are given seemingly identical 
weight by the Bank Regulators. 

Particularly in the case of a deteriorating real estate market in which additional reserves are constantly required to 
be made to a Bank’s ALLL, the restructuring and recapitalization process may include a series of additional write- 
downs that make investors leery of further investment. 
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These corrective measures can be numerous and complex in nature, Further, it is not 
unusual that a C&D order requires that a special board of directors oversight committee be 
created to review all remedial measures and regularly report to the Bank Regulator regarding 
progress being made. 

(iv) Recommended Steps to be Taken by a Bank and/or its Holding Company 

Although the issues confronted by a bank and a holding company are numerous, the 
following items are highlighted because of their proven usefulness to avoid liability should a 
bank be unable to restore itself to capital adequacy. 

Assemble a Team. As noted above, there are three separate components that need to be 
addressed by a bank and its holding company upon the receipt of capital-related orders, and 
the creation of a cohesive team is a critical factor in both achieving success as well as 

demonstrating that fiduciary and corporate obligations were complied with as part of the 
process. 

Team members should include lawyers experienced in the representation of banks that have 
received capital-related orders, including dealing with the Bank Regulators. In addition, 
regional or national investment banking firms and other bank consultants are likely to be 
required. 

It is also important to recognize that bank or holding company stakeholders may have 
different economic and legal positions that frequently require separate counsel. For example, 
a holding company may require legal counsel separate from attorneys providing advice to the 
bank itself, including advice such as: (a) the possibility of bankruptcy; (b) the obligation of the 
holding company to indemnify the failed bank’s officers and directors; (c) securities law 
claims, including claims filed by the holding company’s common and trust preferred 

shareholders; and (d) direct claims by the FDIC against the holding company, such as claims 
arising from capital maintenance agreements and other regulatory obligations. Similarly, 
individual directors may also require their own counsel to provide legal advice regarding 
compliance with their fiduciary duties. 

Review Corporate Law Formalities. As is frequently the case, the articles and bylaws of a 

bank or its holding company may not reflect current legal protections available to officers and 
directors. For example, in the past few years many states have liberalized their corporate 
law indemnification procedures to make it easier to pay defense costs to officers and 
directors who are targeted for alleged improper action such a breach of fiduciary duty. 
Similarly, several states provide potentially valuable limits on liability for independent 
directors by authorizing standards of care that may be more beneficial than those that apply 

for a bank’s officers. 

It is therefore important to conduct a corporate review to determine whether these and similar 
protections might be available. In many cases, it is necessary to amend the articles of 
incorporation and bylaws to adopt these corporate protections. However, the ability to adopt 
such measures may be objected to by the Bank Regulators as time progresses and a bank 

becomes more likely to fail. 

Reflect All Compliance Efforts in Writing. While it is usual and typical to engage in 
numerous oral and "off-the-record" conversations with the Bank Regulators, the legal reality 
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is that only the official records of the bank or holding company are relevant should 
enforcement action be taken. Accordingly, a bank and its holding company should at all 

times record its reasonable efforts to respond to all regulatory orders, as well as 
investigations into all alternative means of resolving a capital deficiency. The existence of a 
written record may also be beneficial in regard to third-party claims. For example, if a holding 
company or bank board is forced to substantially dilute existing shareholders by agreeing to a 

change of control or a merger transaction, demonstrating the efforts of an investment banker 
retained to identify all possible sources of new capital may provide protection against 
subsequent lawsuits by existing shareholders. 

Review the Bank’s Record-Retention Policy. One of the most significant errors often 
made by a bank or a holding company is to fail to adopt a records policy that permits officers 

and directors to retain copies of materials that reflect the performance of their duties and 
compliance with their respective fiduciary obligations. For example, in practically every 
jurisdiction, board members as a matter of right may retain their own copies of board 
materials used by them to oversee the bank and management--whether in the form of paper 
copies or materials provided in electronic form. 

It should be noted that this area is a particularly sensitive one in the view of the FDIC, and 
appropriate legal advice is strongly recommended to create a records retention policy that 
balances the various legal perspectives. 

Review D&O Insurance Coverage. It is critical to the welfare of both a bank’s and a holding 
company’s officers and directors that coverage under officer and director liability policies is 

available and clearly understood. Further, at the earliest opportunity, efforts should be made 
to determine whether additional coverage is available. 

It is also important to understand that the interpretation of coverage provided by directors and 
officers liability insurance is highly specialized and is not a matter of general contract law. In 
the minimum, it is very useful to engage legal counsel with experience in the complexities of 

managing the relationship between the insurer and the officers and directors covered under a 
liability policy. Among other things, the technical requirements of notice and coverage terms 
under a policy must be well understood and managed so as to avoid inadvertently losing the 
ability to make a claim should a bank fail. 

E~, The Failing E~a~k Scenario 

(i) The FDIC’s Bank Closing Process 

Assuming that a bank failure cannot be avoided, the FDIC will schedule a proposed closing 
date--typically on a Friday afternoon--and coordinate under the various statutory provisions 
of the FDIA and related banking statutes to have itself appointed receiver of the bank.18 

Having determined that a failure cannot be avoided, the FDIC will evaluate and select the 
"least cost alternative" for resolving the potential bank failure as required by the FDIA--which 

Although the actual language of the provisions of the FDI Act indicates that there is some discretion by the 
primary bank regulator not to appoint the FDIC as conservator or receiver of a failing bank, that language is 
formalistic in deferring to a determination regarding the conservator or receiver; in fact, the FDIC possesses 
statutory authority under the FDI Act to cause its appointment as receiver should a primary bank regulator ever 
make an election to the contrary. (Recently a state bank regulator refused to close a bank, whereupon the FDIC 
utilized the alternative authority to seize and close the institution.) 
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often means that a so-called "purchase and assumption" CP&A") transaction will be 
attempted. Essentially, a P&A transaction is a sale and assumption of some or all of the 
assets and liabilities of a failed bank, with the assuming entity--usually another bank or 
holding company--immediately opening the failed bank on the next business day as a 

branch of the assuming bank or as a separate subsidiary of the holding company. 

In a P&A transaction, the FDIC as receiver will retain all assets not agreed to be assumed by 
the successful bidder, and may share losses on a negotiated basis with the assuming bank 
or holding company. In addition, claims against the failed bank or related to assets 
transferred to the assuming entity will also be retained by the FDIC as receiver, including 
litigation, employment and similar matters.19 In this manner, the receivership is able to 

"wash" the assets and liabilities of the failed institution through the receivership, thereby 

retaining in the receivership all adverse claims relating to transferred assets or liabilities. 

To effectuate a P&A transaction--as well as to minimize the cost of a failure to the FDIC’s 
Deposit Insurance Fund--the FDIC will develop a bid package in the weeks leading up to a 

bank failure and invite interested parties to bid on the failing bank. Qualified bidders--which 
usually include direct competitors of the failing bank--may be afforded the opportunity to 

perform some degree of on-site and/or offsite due diligence, and to submit competitive bids 
that permit the respective qualified bidders to specify the terms for a proposed P&A 
transaction, including the degree to which the FDIC would be required to provide financial 
assistance, including asset support and other types of indemnification.2° 

Following the conclusion of the bidding process--which typically is completed by the middle 

of the week in which the bank closing is scheduled--upon receipt of official notification that 
the bank has been closed and that the FDIC has been appointed as receiver, the FDIC and 
the successful bidder enter the closed bank and take control of the operations of the failed 
institution. Although an exhaustive discussion of the FDIC’s closing procedures is beyond 
the scope of this communication, closing procedures generally include: (a) assuming 
physical and legal ownership and control of all components of the failed bank’s assets, 

liabilities and operations; (b) closing out all deposit and lending transactions as of the day of 

the closing; (c) inventorying physical assets; (d) creating a closing balance sheet that will 
become the basis for the P&A transaction; and (e) other receivership functions.21 

Finally, the FDIC executes the P&A agreement with the successful bidder and commences 
the process of transferring the operations of the failed bank to the new owner. 

(ii) Contesting a Bank Closing 

Although there are instances in which the closing of a bank may be viewed by stakeholders 

as unfair or perhaps illegal, there are no modern instances in which a bank closing has been 
reversed or enjoined. This is because the FDIC’s bank closing process reflects a public 
policy that critically undercapitalized banks should be resolved as quickly as possible. 

19 The powers and authorities of the FDIC as receiver are formidable and generally are viewed as exceeding the 
powers exercisable by a bankruptcy trustee. See Section 1821 et seq. of the FDI Act. 

2o In the last three years, the FDIC has primarily employed so-called "loss-share" agreements, which are a form of 

P&A transaction. In a loss-share arrangement, the acquiring bank assumes the obligation to manage all of the 
assets of the failed bank, with the FDIC providing a negotiated guaranty against loss. 

21 Detailed descriptions of numerous tasks performed by the FDIC immediately prior to a bank closing, during the 
weekend immediately following, and thereafter are set forth in several receivership and liquidation manuals 
employed by the FDIC to standardize as much as possible the bank closing process. 
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Accordingly, notwithstanding the perceived unfairness of the situation, it is a fool’s errand to 
seriously consider legal steps to convince a court to halt otto reverse a bank failure. Rather, 
it is more useful for officers and directors to focus on the goal of preventing a failure from 
actually taking place by restoring capital adequacy. Stated another way, the only reasonable 
course of action upon the receipt of capital-related orders is to devote all resources and best 

efforts to restore the bank to capital adequacy in a manner that is satisfactory to the Bank 
Regulators (and to demonstrate that such efforts are being made). 

C, Claims Made Against Former Officers and Directors by the FDIC Following a Bank 
Failure 

In its role as receiver of a failed bank, the FDIC’s authority under the FDIA authorizes it to 

stand in the shoes of the bank, the bank’s former shareholders and its officers and directors. 
Because the FDIC as the operator of the Deposit Insurance Fund has a fiduciary duty to 
minimize its losses as a result of a bank failure, it regularly initiates an investigation into the 

reasons for the failure. Specifically, the FDIC conducts an investigation to determine whether 
grounds exist to allege misfeasance or malfeasance against insiders at the failed bank, as 
well as other persons or entities involved in the management of the bank such as 
independent (i.e., outside) directors. In the case of a bank holding company, the FDIC may 
make claims against the holding company for the failure of the holding company to support 
the capital needs of the failed bank, as well as to claim ownership of assets such as net 

operating losses. 

The post-closing period can be very difficult for former bank insiders because the FDIC 
possesses investigative authority that includes subpoena authority to depose former officers 
and directors, as well as to require insiders to disgorge records and documents that are 
owned by the bank and which are not records personally maintained by the particular officer 

or director. 

(i) The Investigation of a Failure by the FDIC 

The single most important change that occurs following a bank failure is that the former 
officers and directors no longer constitute management and the board, but rather, become 
the targets of investigation by the FDIC. This is because the FDIC as insurer and the 
receiver of a failed bank or thrift is statutorily required to investigate why the failure occurred. 

(Moreover, as noted above, the FDIC in its role as the receiver of the failed institution has a 
fiduciary duty to the Deposit Insurance Fund and to the depositors and other creditors of the 

failed institution to recover assets to minimize losses.) 

The FDIC’s investigative process typically has three stages. The first occurs as of the date of 
closing and immediately thereafter, and includes taking control of all property and documents 
belonging to the failed bank, including materials that address the potential liability of directors 
and management. Following a short period of time that involves on-site inquiries, the FDIC 
next conducts a forensic inquiry regarding losses at the failed bank--which in the current 

failure environment has taken as long as two years. At the end of that period, staff at the 
FDIC and its local counsel evaluate all data that has been assembled, and tentatively identify 
individuals to target who are associated with the failed institution--which almost invariably 

includes some or all senior officers and directors of the failed bank. 

Finally, the FDIC sends to individuals who have been targeted a demand letter that notifies 
them that the FDIC may hold them liable for the failure, and includes an extensive list of 

Pi[ls~uryWintl~ro£ Shaw Pittman LLP I wwwpillsburylaw.com 



Finance Responding to Capital Directives and Related Enforcement Actions 

theories of liability--which essentially are alternative formulations of breaches of the standard 
of care owed by the targeted individuals. Accompanying the demand letter is an investigative 
subpoena that requests documents related to the failed institution, as well as detailed 

personal financial information of the targeted officer or director. If necessary, the FDIC may 
elect to take depositions to gather additional information, including making inquiries of 

deponents regarding individual loan transactions and other matters that might support the 
FDIC’s liability analysis. 

At the conclusion of this process, the FDIC considers the evidence it has obtained and 
determines whether to initiate litigation against targeted individuals or attempt to settle 
alleged claims based upon available funds, such as an officers and directors liability policy. 
Targeted individuals are always notified on the FDIC’s decision to sue prior to the filing of the 
complaint, and will have an opportunity to negotiate a settlement of the case.22 

(ii) The Standard of Liability Required for Officers and Directors to be Found Liable for 
Damages 

While the FDIC conducts its investigations on a national basis, it is important to note that the 
FDIC is bound by state law standards of liability as a result of an important Supreme Court 
decision. In the case ofAtherton v. FDIC, 519 U.S. 213 (1996), the FDIC alleged that itwas 
entitled to a national standard of liability when recovering against officers and directors of 
failed institutions. Specifically, the FDIC claimed that a provision that was included in the FDI 
Act set a national standard of mere negligence.23 

The Supreme Court disagreed, and determined that state law controlled the establishment of 
the duties owed by officers and directors of banking institutions, subject to a significant 
qualification. Specifically, the Court interpreted Section 1 1 (k) of the FDI Act as setting gross 
negligence as the minimum ceiling for liability--with each state being empowered to set a 

stricter standard such as mere negligence. Stated another way, the Court recognized a 
partial preemption of state law by which state law could set a liability level that was higher 
than the federal standard (i.e., mere negligence), but the federal standard would trump a 
state law standard should the local standard exceed gross negligence. 

Following Atherton, numerous states adopted special rules establishing liability limitations for 

officers and directors--and in the majority of instances those standards require a showing of 
gross negligence or intentional conduct. Accordingly, in order to establish liability, the FDIC 
must conform to the state law duty owed by officers and directors to an institution, as well as 
the standard for judging whether a breach of that duty creates liability for the members of the 
board or management.24 

(iii) Steps to Be Taken Following a Bank Failure 

While the amount claimed by the FDIC as its loss is usually staggering, claims are usually settled for a much 
lesser amount. It should also be noted that the FDIC engages in an economic analysis to determine whether 
alleged claims should be pursued based upon the likelihood that assets would be available to pay a judgment or 
settlement. 

Approximately 40 state jurisdictions have adopted gross negligence as the standard of liability that is required to 
be shown in order to recover from officers and directors. (Several states differentiate between officers and 
directors by applying a gross negligence standard to outside directors and a negligence standard to inside 
directors and officers.) 

Among other things, state law also determines the nomenclature to be used for applying any duties and 
standards that are created. For example, many states employ the "business judgment rule" as a means to 
evaluate conduct. 
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Although prudent action taken when a bank remains open also effectively addresses 

concerns that arise following a failure, several items are noteworthy, as follows: 

Holding Company Concerns. Following a bank failure, the solvency of the holding company 
becomes an issue, and a bankruptcy frequently follows. Because a holding company is not 

subject to the special bank receivership rules governing the failed bank subsidiary, the 
holding company must consider securities law claims, including claims filed by the holding 
company’s shareholders, as well as direct claims by the FDIC against the holding company, 
such as claims arising from capital maintenance agreements and similar regulatory 
obligations. 

Liability insurance Coverage. Following a bank failure, officers and directors must verify 

that the insurer has been properly placed on notice of potential FDIC claims, and that the 
insurer accepts coverage--or at least issues a reservation of rights notice that permits the 
payment of defense costs. Further, former directors and management must also understand 
the role of the insurer in the FDIC investigative process. For example, it is necessary to 
distinguish between policies that require an insurer to provide a defense (which places the 
insurer in the position to actively participate in defending claims brought by the FDIC), versus 

a duty to pay defense costs that obligates an insurer to reimburse for legal costs (but counsel 
is retained directly by the targeted officers and directors). Similarly, it is important that the 
rights of the insurer be understood when participating in settlement negotiations with the 
FDIC, including the ability of the insurer to directly engage the FDIC in discussions. 

Investigative Subpoenas. The FDIC typically issues investigative subpoenas that are 

directed at targeted officers and directors. These subpoenas are extraordinarily broad in 
scope, and seek records held by the recipient, as well as detailed financial records of the 
individual. It should be noted that these subpoenas are not self-enforcing, which means that 
to enforce the subpoena in regard to objectionable requests, the FDIC is required to seek 
enforcement by a federal district court. 

The task of complying with an investigative subpoena requires care to ensure that the FDIC 
is not allowed to engage in a fishing expedition in order to identify deep pockets that justify 
proceeding with litigation. However, if settlement negotiations appear to be advisable, the 
FDIC will generally insist that some financial information be provided prior to discussions 
taking place. Should a strategic decision be made that some financial information will be 
provided, care must be exercised so that inadvertent misstatements are not included in any 

financial disclosures--particularly since federal criminal laws apply to false statements made 
to the FDIC.25 

Transfers of Assets by Officers and Directors. The FDI Act contains a very punitive 
provision that the FDIC views as authorizing it to negate any personal transfers of assets 
held by former officers and directors of a failed institution. Because the FDIC conducts an 

investigation that includes identifying asset transfers through the use of public records, 
caution and sensitivity when electing to engage in personal financial planning by targeted 

individuals is warranted. 

It should be noted that FDIC subpoenas requesting bank documents also include electronic communications such 
as emails, which means that personal computers used by outside directors must be accessed and emails and 
documents provided to the FDIC for bank-related materials. (The assistance of forensic computer experts 
experienced in retrieving emails is recommended for this task.) 
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Assembling Bank-Related Documents. Following a failure, if officers and directors do not 

have personal copies of documents used in the performance of their duties, a high priority 
should be placed on assembling appropriate documentation. As noted above, immediately 
after a failure, the FDIC will prohibit officers and directors from having access to documents 

necessary to respond to charges that might be brought against them. 

Accordingly, it is very useful if counsel obtains copies of bank records pertinent to the 
performance of management’s and a board’s responsibilities during the time the bank was 
open and operating. Copies of records that may prove to be valuable include: (a) board 
packets and minutes; (b) loan committee minutes; (c) regulatory correspondence and 
compliance records; (d) copies of pertinent liability policies; and (e) formal and informal 
communications with state and federal banking regulators. 

It should be emphasized that the retention of records is deemed a highly sensitive issue by 
the FDIC, and it is strongly recommended that experienced counsel be consulted in regard to 
bank-related records. For example, while the FDIC takes the legal position that most bank 
documents concerning customers’ personal financial information cannot be retained by 
former officers and directors, the FDIC has been reasonable in negotiating the use and 

retention of bank records that directly impact the potential liability of targeted individuals. 

As noted above, this discussion is intended to provide a general overview of legal issues that 
arise following the receipt of capital-related orders, but should not be viewed as an 
exhaustive treatment of the topic. Each potential bank impairment situation presents 
potentially unique concerns, and should be analyzed by experienced counsel. 

Providing legal advice in the context of a capital deficiency requires counsel accustomed to 
working within this area, because the administrative process following the issuance of capital- 
related orders is so opaque. Among other things, utilizing experienced counsel who 
understand the process when communicating with the Bank Regulators, including the FDIC, 
may assist in minimizing inaccurate communications and maximizing possible alternatives. 

We trust that this analysis is instructive regarding the issues to be confronted by boards of 
directors and management. Please note, however, that the analysis provided is general in 
nature and should be used as a starting point when considering alternatives to be 
implemented. 

Of course, we are available to discuss any questions that might arise. 

For fi~rther details’, please contact." 

Joseph T. Lynyak, III 

213.488.7265 
202.663.8514 

joseph~!ynyak@pi!/sbury!aw.com 
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March 6, 2012 

The Dodd-Frank Wall Street Reform and Consumer Protection 
Act ("Dodd-Frank") created the Consumer Financial 
Protection Bureau ("CFPB") to oversee a broad array of 
financial products and services. Creation of the CFPB marked 
the first time in decades that Congress had formed a new 
federal agency. The political debate over who would lead the 
new agency initially overshadowed the more significant legal 
and policy concerns about the manner in which the CFPB was 
intended to operate. But now, after the procedurally 
controversial appointment of former Ohio Attorney General 
Richard Cordray on Ianuary 4, 2012, these broader concerns 
will be tested, both as a matter of governance and very 
possibly in the courts. 

The CFPB has (i) independence from Congressional or 
Presidential oversight, (ii) centralized power in a single 
individual, and (iii) a guaranteed budget that is a percentage 
of the Federal Reserve’s operating expenses. The principal 
questions this memorandum asks are whether these 
characteristics of the agency are constitutional or well- 
advised, particularly in light of the significant powers that the 
CFPB possesses. 
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Subject: Article of Interest: What is a Swap? Maybe (Almost) Everything? You Gotta Problem with That? 

April 12, 2012 

It has now been almost two years since Dodd-Frank was 
enacted in order to provide comprehensive regulation of 
those transactions the legislation calls "swaps." In a world 
regulated by common sense, "what is a swap" would have 
been the first question answered by the regulators--indeed, 
the term should have been clearly defined by the statute. 
After all, how can the regulators adopt rules that govern a 
group of transactions where the regulators themselves do not 
know the transactions to which the rules will apply? How can 
businesses comment as to whether the proposed rules are 
sensible, or even feasible, as applied to a set of transactions 
that is boundless? 
The following memorandum provides a brief, and critical, 
discussion of the term "swap" as it is defined in Dodd-Frank. 
Readers interested in a more robust discussion of the term 
"swap" are referred to the much longer and more academic 

memorandum "W.~.: i~ a ~vv~.p_a~.d Od~I" ~t~i’isdictional 

f~.~.~12~:.i.~[~.", which will be available through April 2012 on the 
f~!~.~z~.~[..~.~-~, an online legal and regulatory resource 
that offers information and guidance to help financial market 
participants navigate a compJex and shifting environment. 
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Congressional Intent Regarding the Qualified Mortgage Provision 

I. Introduction 

A. The Reasonable Ability to Repay Standard 

Under the Dodd-Frank Wall Street Reform and Consumer Protection Act (DFA or Dodd- 
Frank Act), no creditor may make a residential mortgage loan unless the creditor makes a 
reasonable and good faith determination, based on documented and verified information, that the 
consumer has a reasonable ability to repay the loan, according to its terms, and all applicable 
taxes, insurance and assessments. 1 This determination must be made as of the time the loan is 
consummated. 

In making this determination, the creditor must consider and verify a number of factors, 
such as the borrower’s credit history, current income, expected income reasonably assured of 
being received, current obligations, debt-to-income ratio, employment status, and financial 
resources other than the real property that secures the loan. The amount of income and assets 
must be verified by reviewing IRS transcripts of tax returns or another method that effectively 
verifies income documentation by a third party. 

Failure to comply with the "ability to repay standard" subj ects the creditor to civil 
liability that includes minimum statutory damages, and potential class action liability. The 
statutory damages include the consumer’s attorney fees. Further, such failure can be raised at 
any time as a defense to foreclosure proceeding brought by the holder of the mortgage, whether 
the holder is the initial lender or an assignee.2 

B. Qualified Mortgage Safe Harbor and Rebuttable Presumption 

Section 1412 of the DFA, entitled "Safe Harbor and Rebuttable Presumption," provides 
that the creditor may presume that the loan has met the "ability to repay" standard if the loan is a 
"qualified mortgage" (QM). The statute lists the minimum qualifications for a QM as: 

There is no negative amortization; 
No balloon payments (except in rural or underserved areas); 

1 Public Law 111-203 § 1411 (2010). 
2 Id. at § 1413. 
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No ability to defer payments of principal, e.g., no "interest only" payments; 

Income and financial resources of the borrower are verified and documented; 

The loan is under~vritten based on payments reflecting full amortization and takes into 
consideration all mortgage-related obligations, such as taxes, property insurance and 

assessments; 

Variable rate loans are underwritten based on the maximum rate permitted in the first five 
years and a payment schedule that reflects full amortization; 

Complies with any regulatory guidelines on debt-to-income ratios; 

Total points and fees generally do not exceed 3 percent of total loan amount; and 

The term does not exceed 30 years, unless this limit is extended by regulations; 

In the case of a reverse mortgage, meets guidelines established by regulation. 

C. Significance of QM for Housing Finance 

The QM definition has a very large impact on the availability and cost of housing 
finance. First, as explained above, a lender making a loan meeting the definition of a qualified 
mortgage will enjoy at least a presumption of having satisfied the "ability to repay" standard. 
Anyone making a loan, or purchasing a loan, that is later found to have not met this standard will 
be subject to significant liability, including the risk that a borrower can raise this issue as a 
defense to a foreclosure at any time. Thus, even if an originator uses best efforts to comply with 
the "ability to repay" requirement when making a non-QM loan, the loan will create meaningful 
liability risks for the originator. Similarly, anyone purchasing a non-QM loan will also face the 
risk that the borrower can raise the "ability to repay" issue as a defense in any foreclosure action. 

As a result, both originators and secondary market participants may be very reluctant to make or 
purchase non-QM mortgages, and if these mortgages are issued, the cost of the mortgage will 

increase to reflect this risk. 

The definition of QM also is linked to the prohibition on "steering" found in section 1403 
of the Dodd-Frank Act. This section prohibits mortgage originators from steering customers to a 
non-QM loan if the customer could obtain a QM loan. For example, even if a consumer 
specifically asks for a balloon loan, a mortgage originator cannot offer that product if the 
borrower would qualify for a QM loan that, by definition, cannot include a balloon payment. In 
order to avoid potential liability for "steering," it is likely that mortgage originators will only 
recommend QM loans unless very unusual circumstances exist. 

The definition of a QM is also important because under the Dodd-Frank Act, it is directly 
linked to the imposition of a risk retention requirement. Under section 941 of the Dodd-Frank 
Act, a "securitizer" or a loan originator has to retain an economic interest in a portion &the 
credit ri sk transferred to investors through a mortgage-backed security. 3 This requirement is 

likely to raise the cost of mortgage lending by making the securitization process more costly and 
cumbersome for loan originators and securitizers. In light of this concern, the statute exempts 

securitization transactions for "qualified residential mortgages" (QRM), as such term is to be 
defined in regulations issued by the federal banking agencies, HUD, FHFA and the SEC. 

The statute permits the risk retention requirement to be allocated between a securitizer and a loan originator. See § 
15G(c)(1)(G)(iv) of the Securities Exchange Act of 1934, as added by § 941 of the Dodd-Frank Act. 
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However, the Dodd-Frank Act states that the definition of a qualified residential 
mortgage "can be no broader than the definition [of] a qualified mortgage.’’4 Therefore, the 

definition of a QM directly limits the definition of a QRA, I, and thereby controls the extent to 
which the banking agencies, HUD, FHFA and the SEC can expand the scope of mortgages that 
are not subject to risk retention. In other words, a narrowly defined QM eliminates the ability of 
the other agencies to have a more inclusive definition of QRM, even if these agencies determined 
that public policy dictates that risk retention should not apply broadly. 

Finally, the definition of a QM loan is linked to the ability to include a prepayment 
penalty in a mortgage loan. Only a QM may include such a penalty, and in any case the penalty 
must be phased out over a 3-year periods 

As a practical matter, faced with the adverse consequences of making a non-QM loan, 
explained above, very- few non-QM mortgages ~vill be made. Mortgage originators will face 
liability for "steering" consumers obtaining non-QM loans, creditors will face liability for failing 
to comply with the "ability to repay test," and secondary market participants will face the 
possibility of having to defend against a charge that the loan did not meet the "ability to repay 
test" for the life of the loan. This alone is likely to make the development of a secondary market 
for these loans very problematic. This is compounded by the fact that non-QM loans ~vill not 
qualify for the exemption from risk retention under the QRM test. In light of these impediments, 
few non-QM loans are likely to be made, and any that are made will be very costly. 

D. Regulatory Discretion to Alter QM Requirements 

The Dodd-Frank Act contains explicit authority for the Federal Reserve Board to revise 
the qualified mortgage definition. 6 This authority was transferred to the Consumer Financial 

Protection Bureau (Bureau) on July 21,2011. The statutory authority to modify the QM 
definition provides: 

The [Bureau] may prescribe regulations that revise, add to, or subtract from the 
criteria that define a qualified mortgage upon a finding that such regulations are 
necessary or proper to ensure that responsible, affordable mortgage credit remains 
available to consumers in a manner consistent with the purposes of this section, 
necessary and appropriate to effectuate the purposes of this section and section 
129B, to prevent circumvention or evasion thereof, or to facilitate compliance 
with such sections.7 

This legislative language is ambiguous. The problem is created by the lack of 
semicolons in the statutory language, which are normally used to separate different 
alternatives. Without the semicolons, the language is not clear, it can be read as 

4 Dodd-Frank Act § 941. 
s Dodd-Frank Act: § 1414. 
6 Dodd-Frank Act § 1412. Wifl~ respect to loans that are issued, guaranteed or administered by the Department of 

Veterans Affairs, the Department of Agriculture, or the Rural Honsing Sel~rice, those agencies (in consultation with 
the Bureau) may establish their own revised standards for the QM. 
7 Dodd-Frank Act § 1412. 
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requiring the regulator to make one of four independent findings before issuing 
regulations,8 or it can be read as requiring the regulator to make one finding that covers 
several points. 

If thi s provision is read as providing one of four alternative bases for regulation, 
the regulator could arguably ignore the impact of its regulations on the availability of 
responsible and affordable mortgage credit, and base the rule solely on one of the other 
three factors. This would appear to be an odd result, in light of the concerns that 
Congress expressed throughout the legislative process that the QM test should not impair 
the availability of reasonable and affordable mortgages. In fact, as will be discussed in 
more detail below, the legislative history is quite clear that the phrase concerning 
mortgage avail ability was specifically added to the rulemaking provision for the very 
purpose of ensuring that this factor would be considered by the Bureau in its rulemaking 
process. Therefore, the better alternative is for the Bureau to consider this factor as a 
requirement, not as an option. 

II. Legislative History 

A. Prior Legislation 

Attempts to deal with predatory lending in the U.S. Congress can be traced back to 
legislation first introduced by Representatives Brad Miller and Mel Watt in 2004.9 However, 
there was no legislative action on these proposals until the 110th Congress, when the House of 
Representatives passed the Mortgage Reform and Anti-Predatory Lending Act of 2007.10 As in 

the Dodd-Frank Act, this bill established an "ability to repay" standard for purchase money 
mortgages, and included the concepts of a "qualified mortgage" and a "qualified safe harbor 
mortgage." The bill authorized the federal banking agencies to prescribe implementing 
regulations that could "revise, add to, or subtract from the criteria that define a qualified 
mortgage and qualified safe harbor mortgage ... to the extent necessary and appropriate to 
effectuate the purposes of this subsection, to prevent circumvention or evasion of this subsection, 
or to facilitate compliance with this subsection." 11 Neither the committee report nor the floor 

debate relating to H.R. 3915 is helpful in understanding the intent behind this section. However, 
unlike the Dodd-Frank Act, H.R. 3915 did not include "ensuring that responsible, affordable 
credit remains available to consumers" as a factor. 

In 2009, Representatives Miller and Watt introduced a revised version of H.R. 3915, as 
H.R. 1728, the Mortgage Reform and Anti-Predatory Lending Act of 2009.12 This bill 

s Tiffs result is obtained by reading the lang~uage as ff it was drafted as requiring the regulator to make a finding that 

(i) the regulations are necessary or proper to ensure that re~sponsible, affordable mortgage credit remains available 

to consumers in a manner consistent with the purposes of this section; (i0 is necessary and appropriate to ej%ctuate 
the purposes of this section and section 129B; (iii) to prevent circumvention or evasion thereo.i," or (iv) to facilitate 

compliance with such sections. 
9 H.R. 3974, 108th Cong. 2rid Sess. (2004). See also H.R. 1182, 109tb Cong. I st Sess. (2005). 

1,) H.R. 3915 §§ 201 and 203, ll0fl~ Cong. 1st Sess. (2007). 
11 H.R. 3915 § 203 (the subsection referred to has no statement of"purposes."). 
1: 

See 156 Cong. Rec. H5235 (June 30, 2010) (Statement of Representative Watt). 

{ PAGE \* MERGEFORMAT } 



eventually was incorporated into the Dodd-Frank Act, and became Title XIV of that legislation. 13 

B. Congressional Hearings 

A hearing on H.R. 1728 was held on April 23, 2009.14 Concerns were raised that the safe 
harbor for qualified mortgages was too narrow, and that as a result, the legislation could have the 
unintended consequence of restricting mortgage credit availability for traditional loans. For 
example, Representative Capito stated: 

While I believe we must take steps to regulate the nontraditional products like 
interest only or no income verification lending practices, there are a number of 
traditional lending products in addition to 30-year fixed-rate mortgages that 
belong in the safe haven (sic) because of their good safety record. I fear that 
excluding these standard, more traditional products ... from the safe harbor will 
serve to place more stress on the housing markets and the overall economy’s 
ability to recover. 

Sandra Braunstein, testifying for the Federal Reserve, stated that the legislation should be 
modified to afford regulators more rule writing discretion in defining the qualified mortgage. 
She stated that regulator?- flexibility is required in the QM definition in order to allow the 
regulator to adjust the rules for changes in the mortgage markets and mortgage products. 16 When 
Representative Castle asked if the safe harbor provision was too narrow, and if regulatory 
discretion is needed "to guarantee that credit remains available," Ms. Braunstein agreed. 

Mr. Castle. The other thing that concerned me that I raised in the opening 
statement are the safe harbor provisions, which I think are quite narrow, perhaps 
too narrow. Should there be discretion to adjust the safe harbors to guarantee 
that credit remains available to creditworthy perspective home buyers, and do 
you have the necessary tools to expand or constrict the safe harbor? 

Ms. Braunstein. I think that’s right, that there needs to be some discretion on 
that. We have provided some comments to the committee staff on this issue. 
There are some loans that would probably be safe prime loans, for instance, right 
now the way the safe harbor is written, an example is that the term would have to 
be 30 years. And we know that there are some people in the market who are 
getting 15-year loans that may be very safe, sound loans. That would not fall into 
that safe harbor right now, nor would for affordability’s sake, some of the loan 
modifications that are being done, people are being taken to 40-year loans. Those 
~vould not be, even though they may be very affordable loans, safe loans. They 

13 Id. 

1-~ Hearings on H.R. 1728, the Mortgage Reform and Anti-Predato~ Lending Act of 2009, Be[ore the House 

Financial Services Committee, 11 lth Cong. 1st Sess. (2009). 
15 I~d. at 4 (emphasis added). See also I_d. at 22 (Federal Reserve Board witness Sandra Braunstein, noting the adverse 

implicalions of making a non-QM loan, slated that such loans would "most likely they would be very high-cost 
loans."). 
16 Id. at 12-13. 
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would not fall into that safe harbor. So, again, I think there is a need to retain 
some discretion to look at these criteria. And of course we don’t know what new 
products are going to come on the market. So I agree that there probably needs to 
be some discretion. J7 

Later in the hearing, Ms. Braunstein elaborated further on the need for flexibility in the 
qualified mortgage definition in order to prevent the impairment of the mortgage markets. 
Ms. Braunstein stated:18 

Well, I do think the way the safe harbor is designed that it will drive a lot of the 
market into that safe harbor... 

... But there are some things that it’s important not to define such that you are 
eliminating the ability to get loans that otherwise would be safe and sound, and 
good loans for consumers, which is why we have recommended that there be 
some flexibility given to the role writers in terms of being able to make 
adjustments to that safe harbor. 

And in particular that is going to be important when the mortgage markets 
reemerge and redevelop themselves. We don’t know what kinds of products will 
be developed in the future and we may need to adjust it either way. it’s not just 
loosening it, but there may be things that aren’t contained now that would need to 
be added to it to protect consumers. 

Other witnesses also voiced concerns that a narrowly drawn safe harbor could 
inappropriately constrict mortgage credit availability. For example, the Conference of State 
Banking Supervisors noted that the safe harbor in the bill might be too strict and could have an 
impact on credit availability, and urged that it has to be "very carefully drafted" to avoid that 
result.19 The National Association of Realtors testified that due to the other provisions in the bill, 
lenders will not offer products outside of the safe harbor, and the safe harbor needs to be 
expanded to prevent an adverse impact on mortgage credit availability,z° The Mortgage Bankers 
Association testified that the definition of a qualified mortgage is far too limited and as a result, 
the bill would raise costs on a broad variety of safe mortgage products.2~ This association 
recommended that the regulators should be given the authority to include loans in the QM 
definition unless they contain specific higher risk factors, such as negative amortization. The 
Independent Community Bankers of America gave similar testimony, noting that without a wider 
safe harbor, the legislation could cause rigidity that prevents lenders from serving local 
markets. 22 

17 I~d. at 13-14 (emphasis added). 
18 Id. at 27. 
19 [~d. at 18-19, 35. 
20 

I_d. at 70, 83, 84. 
21 

Id. at 64. 
22 

Id. at 66. 
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Based on the hearing record, it is clear that there were significant concerns about the 
adverse consequences of a narrow definition of a "qualified mortgage" on the mortgage 
availability for qualified borrowers. The Federal Reserve Board (which at the time of the 
hearing was designated as the implementing agency) believed that further regulatory flexibility 
was necessary in designing the safe harbor in order to ensure that safe loans would continue to be 
made to meet the needs of creditworthy borrowers, and to restore the private mortgage markets. 
The Federal Reserve noted that additional flexibility would allow the regulator to both expand 
the QM to include safe loans, and to address new types of unsafe loans that may develop in the 
future. There was no indication in the hearing that the QM should exclude safe loans in order to 
establish a market for non-QM mortgages. 

C. Committee Mark Up 

The House Financial Services Committee proceeded to mark up the bill on April 28, 
2009.23 During the Committee’s consideration of the measure, Representative Moore offered an 
amendment that made one of the purposes of the legislation "ensuring that responsible, 
affordable mortgage credit remains available to consumers." 24 Congressman Moore explained 
that the amendment is intended to address his concern that the bill could prevent responsible 
borrowers from having access to mortgage credit.2s Congressman Hensarling noted that the 
Moore amendment is important because the "purposes" of the legislation must be considered by 
the regulator when issuing regulations to define the safe harbor, and that the amendment would 
ensure that the legislation does not deprive creditworthy consumers out of homeownership 
opportunities.26 Congressman Watt stated that he was supportive of the concept, but wanted the 
language placed elsewhere in the bill.27 Congressman Watt referred to the fact that a later 
amendment would be included in the bill to expand the definition of a qualified loan (the Bean- 
Castle Amendment28) and, therefore, was uncertain how the Moore amendment would interact 
with the Bean-Castle amendment. Chairman Frank disagreed with Mr. Watt, explaining that "it 
was the regulators who asked us to do this." The Chairman stated that he would work with Watt 
and Moore to make sure that the amendment links up correctly with the safe harbor, presumably 
in light of the Bean-Castle amendment.29 The Moore amendment passed by a voice vote of the 
Committee. 

23 The video recording of the mark up may be found at: 

http://archives.~nancia~se1~ices.h~use.g~v/Hearings/hearingDetails.aspx?NewsID=8~3. 
24 Moore Amendment No. 14. 
25 Mark up video at the 1:45 - 1:50 time marks. 
26 Id. 
27 Id. 
2s The Bean-Castle Amendment deleted provisions in the bill limiting the QM to 30-year, fixed rate products. In 

addition, the amendment included as a QM mortgages issued, guaranteed or administered by certain federal agencies 
and loans that meet the undel~vriling standards used by Fa~mie Mae or Freddie Mac. Representative Bean explained 
that the amendment "balances our efforts to reign in the excesses of the subprime market ~ith the need to preserve 
access to credit fim re~sponsible borrowers and those working with stable, successful government programs_that are 

designed to boost homeownership." See, http://www.votesmart.org/public-statement/422794/bean-hails-mortgage- 

reform-passage. 
29 I_d. Mr. Frank’s statement ttmt he would work to make sure the amendment links up correctly with the safe harbor 

was in response to Representative Watt’s concern about the relationship of the Moore amendment and the Bean- 
Castle amendment. Therefore, Mr. Fm~tk’s comment must refer to linking up the Moore language with the Bean- 
Castle language. 
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Later in the mark-up, following passage of the Bean-Castle amendment, Chairman Frank 
asked that the prior vote on the Moore amendment be rescinded, and that a new version of the 
amendment be considered.3° Representative Moore than offered a revised version of his 
amendment that moved the key language from the purposes section of the bill to the "findings" 
section. 31 Representative Moore argued that the change would have no substantive effect.32 But 
Congressman Hensarling disagreed, noting that the safe harbor provision refers the regulator to 
the "purposes" section, and, therefore, moving the language to the "findings" section would not 
require the regulator to consider the impact of the mortgage markets when issuing regulations. 
Mr. Hensarling stated that it was important that the bill ensure that the regulator consider the 
overall mortgage markets are not damaged. Chairman Frank acknowledged that Mr. Hensarling 
had valid concerns, and responded to his objection: 

That is a fair point... I will guarantee that by the time this bill reaches the floor it 
will be clear that it will have the same substantive impact [as the original 
amendment] .... We have no intention of weakening the mortgages. Yes, it is a 
problem when people get mortgages they shouldn’t get. It has been a historically 
greater problem that some people couldn’t get mortgages they should get. I will 
guarantee to the gentleman [Representative Hensarling] that doesn’t happen.33 

In sum, Congressman Moore offered an amendment to ensure that regulatory changes to 
the QM definition would not have an adverse impact on availability of responsible and 
affordable mortgage credit. During the process of adopting thi s amendment, the operative 
language was moved from the ’~purposes" section to the "findings" section, which would have 
lessened the impact of the amendment on regulatory decision-making When this was pointed 
out to Chairman Frank, he guaranteed that it would be fixed on the floor, and expressed strong 
support for ensuring that the regulations issued in connection with the QM do not have the effect 
of preventing people from getting mortgages that should get them. 

The statements of Chairman Frank could not be clearer: he did not intend the QM to 
interfere with the ability of creditworthy borrowers from obtaining mortgage products. Further, 
the Bean-Castle amendment was not sufficient to allay the Chairman’s concerns. He insisted on 
including the Moore amendment in order to make sure that the regulator would consider 
mortgage availability when implementing the QM, and when the Chairman realized that the 
language passed in the Committee might not be sufficient, the Chairman guaranteed that it would 
be corrected on the floor. 

D. Floor Consideration 

As noted, during the Committee mark up, Chairman Frank promised that the bill 
language would be changed to make sure that the intent of the Moore amendment would be 
carried out. Mr. Frank carried out this promise. 

30 Id. at the 4:55--4:59 time mark. 
31 Moore amendment No. 23. 
32 Video at 4:55--4:59 time marks. 
33 Video at 4:55--4:59 time marks. Emphasis added. 
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During House floor consideration, Chairman Frank introduced a manager’s amendment 
that made two changes relevant to this issue.34 The first change was to section 105 of the bill. 
As introduced, this section directed the federal banking agencies to issue j oint regulations to 
prohibit terms, acts or practices relating to residential mortgages that the agencies find to be 
abusive, unfair, deceptive, predatory, or necessary or proper to effectuate the purposes of the 
legislation. The Frank amendment modified this section to add that the regulations are to be 
"necessary or proper to ensure that responsible, affordable mortgage credit remains available to 
consumers in a manner consistent with the purposes of this section and [the "ability to repay" 
requirement]."3s 

The second provision in the mana=er s amendment modified the regulatory authority to 
change the QM standard. The Frank amendment provides that the regulator may promulgate 
regulations to revise, add to or subtract from the criteria for a QM mortgage upon a finding that 
such regulations are "necessary or proper to ensure that responsible, affordable mortgage credit 
remains available to consumers in a manner consistent with the purposes of this section.’’3(s 

Thus, under the Frank manager’ s amendment, both the general rulemaking authority to 
prohibit unfair, deceptive or predatory practices, and the specific rulemaking authority to modify 
the QM definition, contain an explicit reference to a finding that regulations are "necessary or 
proper to ensure that responsible, affordable mortgage credit remains available to consumers" in 
a manner consistent with the purposes of the legislation. 

Chairman Frank did not elaborate on these two provisions in the manager’ s amendment 
during the floor debate. However, in arguing against an amendment offered by Representative 
Price requiring the Federal Reserve to certify that the legislation would not increase the price or 
reduce the availability of qualified mortgages, Chairman Frank stated that the purpose of the bill 
was not to increase the availability of credit, but instead to strike a balance between preventing 
lenders from making loans to consumers who are not able to repay the loan and credit 
availability. Chairman Frank explained that he thought the bill achieved that balance: 

Let’s understand the problem. Too many loans were made to people ~vho 
shouldn’t have gotten them .... (O)ne of the important purposes of this bill is to 
reduce the pattern of people getting loans who shouldn’t have gotten them 
because they couldn’t repay them .... Now you want to do it with balance and you 
want to do it in a reasonable way. I believe we deal with that. 37 

3-~ Frank amendment No. 1, 155 Cong. Rec. H5343 (May 7, 2009). 
35 I~d. The language appears at § 1405 of the DFA: "The Board shall, by regulations, prohibit or condition terms, 

acts or practices relating to residential mortgage loans that the Board finds to be abusive, unfair, deceptive 
predatory, necessary or proper to ensure that responsible, affordable mortgage credit remains available to consnmers 
in a maimer consistent with the purposes of this seclion and section 129C, necessary or proper to effectuate the 
purposes of this section and seclion 129C, to prevent circumvention or evasion lhereof, or to facilitate compliance 
with such sections, or are not in the interest of the borrower. 
~6 Id. 
~7 155 Cong. Rec. H5358 (May 7, 2009). 
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During debate on another amendment, Representative Watt likewise referred to the "delicate 
balance" that was made in crafting the bill to "protecting consumers and protecting the 
availability of funds.’’3~ 

These statements are consistent with the view that the definition of a qualified mortgage 

is intended to strike a balance, and that it is not intended to be so narrow as to interfere with the 
provision of mortgages to creditworthy borrowers. 

The House approved H.R. 1728, the Mortgage Reform and Anti-Predatory Lending Act 
of 2009, on May 7, 2009, by a vote of 300-114.39 

E. Incorporation into the Dodd-Frank Act 

The text of the Mortgage Reform and Anti-Predatory Lending Act, as passed by the 
House, was added to H.R. 4173, the bill that became the Dodd-Frank Act, during floor 
consideration of that measure.4° A floor amendment was adopted that specified that a qualified 
mortgage includes reverse mortgages that were either insured by FHA or met the APR 
limitations applicable to qualified mortgages.41 There was no discussion on the House floor on 
these provisions. 

In the Senate, an ability to repay provision was added to S. 3217, the Senate precursor to 
the Dodd-Frank Act, through a floor amendment offered by Senators Merkley, Klobuchar, 
Schumer, Snowe, Brown (MA), Begich, Boxer, Dodd, Kerry, Franken and Levin.42 The 
amendment established a presumption that the "ability to repay" test is met if the creditor took 
specific steps when underwriting the loan, such as verifying income and assets, and using the 
fully phased in interest rate to qualify borrowers. The "specific steps" were very similar to the 
qualified mortgage definition in the House bill. 

The conference report adopted the House language creating a category of loans as being 
"qualified mortgages," and authorizing the regulator to: 

"(P)rescribe regulations that revise, add to, or subtract from the criteria that define 

a qualified mortgage upon a finding that such regulations are necessary or proper 
to ensure that responsible, affordable mortgage credit remains available to 
consumers in a manner consistent with the purposes of this section, necessary and 
appropriate to effectuate the purposes of this section and section 129B, to prevent 
circumvention or evasion thereof, or to facilitate compliance with such sections.43 

38 155 Cong. Rec. H5355 (May 7, 2009). 
39 155 Cong. Rec. H5370 (May 7, 2009). 
40 155 Cong. Rec. H14408-9 (Dec. 9, 2009). According to House Resolution 956, the text of H.R. 1728 was added 

automatically upon consideration of H.R. 4173. This is known as a "self executing" amcndment. 
41 155 Cong. Rec. H14663 (Dec. 10, 2009). 
42 SA 3962 to S. 3217; 156 Cong. Rec. $3558-3559 (May 11, 2010). 
43 H. Rep. No. 111-517 (Conf.) 111th Cong. 2d Sess. (2010). In light of’the fact: that the Conference adopted the 

House version of this provision, the legislative history of the House bill is most relevant in deterraining 
congressional intcnt. 
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F. Statutory Language Changes in the Scope of the Qualified Mortgages 

A review of the statutory language used in the bills leading up to the qualified mortgage 
provisions in the Dodd-Frank Act also evidences a Congressional intent for a broad, and not a 
narrow, qualified mortgage definition. During the legislative process, Congress increased the 

scope &the QM basket, making the test definition more and more inclusive. For example, the 
limitation on permissible points and fees was raised from 2 percent to 3 percent, a higher point 
and fee cap was authorized for smaller loans, interest rate caps were deleted, the standard for 
underwriting variable rate loans was made more flexible, and the requirement that the QM had to 

be a 30 year mortgage was modified to permit shorter term loans, and with regulatory 
authorization, loans in excess of 30 years. These, and other bill language changes demonstrate a 
Congressional interest in broadening the QM in order to accommodate all responsible lending 
products, and with Congressional concern that non-QM loans would not be readily available at a 
reasonable cost. Thus, these modifications strongly support the position that the Congress did 
not intend, and the Bureau should not implement, a narrow qualified mortgage definition in order 

to foster a market for non-QM loans. 

IlL Conclusion 

Title XIV of the Dodd-Frank Act establishes substantive mortgage lending standards 
upon mortgage creditors, including a requirement not to make a loan to a consumer unless the 
creditor makes a reasonable and good faith determination that the consumer has a reasonable 
ability to repay the loan according to its terms. Failure to meet this requirement can result in 
significant civil liability for the creditor. In addition, such failure can be raised as a defense to a 
foreclosure action at any time, and this defense can be raised against subsequent purchasers of 
the mortgage loan. 

In order to avoid some of the adverse consequences that would result if any loan could be 
challenged based on an alleged violation &this standard, the bill also creates a presumption that 

a creditor that makes a loan that meets the definition of a "qualified mortgage" or QM has 
complied with the "ability to repay" standard. The statute contains a list of criteria that are to be 

used for defining a QM, but then includes authority for the regulator to adj ust the criteria through 
regulations. Such adjustments may revise, add to or subtract from the statutory factors. 

While the legislative language is not totally clear, the legislative history indicates that 
Congress was still concerned that the QM test could inadvertently limit credit availability to 
creditworthy borrowers, even after it was amended to include more types of mortgages (Bean- 
Castle amendment). Chairman Frank was so concerned about the possibility of unduly 
constricting credit, that he guaranteed that the issue would be addressed in the final legislation. 
Chairman Frank followed through, and amended the bill on the House floor to include a 
reference in two different rule writing sections that notes the need to "ensure that responsible, 
affordable mortgage credit remains available to consumers in a manner consistent with the 
purposes" of the ability to repay requirement. 
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There is nothing in the legislative history or statutory language to indicate that the QM 
was intended to be a narrow standard, or that Congress intended or wanted to establish a vibrant 
market to develop in non-QM loans. The legislative history shows that the opposite is the case. 
Even after the adoption of the Bean-Castle amendment, Congress was concerned the QM 
standard might be too narrow, and expected the regulator to use its rulemaking authority to 
modify the QM to ensure that mortgage credit remains available to creditworthy consumers. The 
legislative history demonstrates an effort to include as many "safe" loans as possible within the 
QM umbrella, and to exclude only those loans that create predatory type risks to consumers. The 
Bureau should carefully consider this legislative history when issuing regulations regarding the 
scope of the QM. 

Raymond Natter 
4/23/2012 
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agencies - the Board of Governors of the Federal Reserve 
System, the Office of the Comptroller of the Currency, and 
the Federal Deposit Insurance Corporation - as well as the 
Securities & Exchange Commission and the Commodity 
Futures Trading Commission, approved a final regulation 
implementing Section 6~.9 of the Dodd-Frank Act, a statutory 
provision more generally known as the "Volcker Rule." The 
72-page final regulations with the accompanying 892-page 
explanatory "Preamble" were issued nearly three and a half 
years after the enactment of the Dodd-Frank Act, and more 
than two years following the proposed regulations issued in 
October 20:[:[. In conjunction with the adoption of the final 
regulations, the Federal Reserve issued an order delaying the 
conformance date for Volcker for an additional year, until Iuly 
21, 2015. 
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further information, please contact a member of the Firm. 

The information in this email is confidential and may be legally privileged. If you are not the intended 

recipient, you must not read, use or disseminate the information; please advise the sender immediately by 

reply email and delete this message and any attachments without retaining a copy. It is the responsibility of 

the recipient to ensure that this message is virus free and no responsibility is accepted by Cadwalader, 

Wickersham & Taft LLP for any loss or damage arising in any way from its use. 

To opt-out from future communications, please-click here. 



From: 

Sent: 

To: 

Subject: 

WilmerHale Client Alerts <Communica~ons@mlmerhaleuIxtate.com~ 

Monday, December 23, 2013 11:11 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

The Volcker Rule: A Detailed Look at the Final Rule -- Newsletter 

This message contains graphics. If you do not see the graphics, click here to view, 

[ 

The Volcker Rule Handbook: A Detailed Look at the Final Rule 
Implementing Section 619 of the Dodd--Frank Act 

7 hree and a half years after passage of the Dodd-Frank Act, the much anticipated finai Volcker Rule has 

been issued. On December 10, 2013, [he federal banking regulators, the Securities and Exchange 

Commission, and the Commodity Futures Trading Commission (collectively the "Agencies") issued a 

final rule ("Fina~ RukY’) [o implerr~ent Seotion 13 ef the Bank Holding Company Aot ef !958 

which was added by Section 619 oft~e Dodd-Fmnk Act. Section 13 of the BHCA generally prohibits any 

"banking entity" from engaging in "proprietary trading" or from acqmring or retaining an "ownership 

interest" in or "sponsoring" a hedge fund or private equity fund T~e Final Rule largely follows the 

structure of the rule the Agencies initially proposed~ but a~so contains several ~mpo~ant modifications 

7he Final Rule wiii be effective on April !, 2014 However, in a separate order, the Board extended until 

July 21, 2015 tile period banking entities Will hu~ve to conform their u~,’:[ivities te tile new requirements, 

although certain new tapering requirements will begin for the largest banking entities as eady as July 

also identifies numerous interpretive issues t~e Final Rule raises for banking entities and other market 

pu~rticipu~nts As banking entities continue [o analyze the Final Rule. we expect addil:iona~ interpretive 

Download the full pdf of this alert 

I 

WilrnerHale’s securities p~ac~ice of rrlore [i]an 200 

regubtos/capabilities, and is widely ~’ecognized for its 
experience in all ~spects ,of capital markets, investment 

WilrnerHale Partners Yeon-Young Lee, B~uce Newman, 

Harry Weiss are featured speakers at this year’s 
SIFIVIA Compiiance & I_egel Socie:cf Annual Seminar. 



Fl’om: 

Sent: 

To: 

Subject: 

Morgan Lems Into <~publications~morgm~lewis.info~ 

Tuesday, January. 7, 2014 5:54 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

A Review ol; and Insights into, the Volcker Rule Regulations 

For more information, please contact your Morgan Lewis attorney or one of the contacts listed at the end of the White Paper. 



From: 

Sent: 

To: 

Subject: 

SaJ~dler O’Neill <investmentba~king@~ndleroneill.com> 

Wednesday, Jmmaly 15, 2014 6:27 PM 

Broome, Lissa L <lbroome@emoJl.unc.edu> 

Collins A~nendment Carve Out 

Collins Amendment Carve Out - Volcker Rule Relief for Investments in Bank TruPS CDOs 

Sandier O’Neill has published a new paper on an interim final rule from U.S. regulatory agencies that would permit 

banking entities to retain investments in collateralized debt obligations (CDOs) consisting of Qualifying Trust 

Preferred Securities Collateral. Written by Principal Thomas W. Killian, the paper explains the Carve Out and 

provides a non-exclusive list of issuers that meet these requirements. 

The Collins Amendment Carve Out will permit banking entities to retain investments in CDOs that have a majority 

of their assets invested in Qualifying TruPS Collateral defined as TruPS or subordinated debt that was: 

issued prior to May 19, 2010, by a depository institution holding company with less than $15 billion in 

consolidated assets as of the end of any reporting period in the 12 months immediately preceding the 

issuance of such instrument; or 

issued prior to May 19, 2010, by a mutual holding company. 

To read the paper, please click here. 

1251 Avenue of the Americas, 6th F:loor ] New York, NY 10020 US 



From: 

Sent: 

To: 

Subject: 

debevoisemail <debevoisemail@debevoise.com> 

Thursday, Febma~ 27, 2014 10:23 AM 

debevoi semail ~debevoi~mail@debevoi se.com> 

Euhanced Prudential Standaxds for Foreign BaJ~king Organizations - A Guide for Each FBO Type 



Frolil: 

Sent: 

To: 

Subject: 

Dcausey@aba.com 

Friday, April 27, 200: 4.25 PM 

Broome, Lis~ I <lbroome@email unc edu> 

RE: Podcast on the Watters v. Wachovia Bank, N.A. Supreme Court Opinion 

Lissa: 

Thanks for sending the podcast. Greg Taylor and I enjoyed listening and 
Gene is deft moderator. 

..... Original Message ..... 

From: Lissa Broome [mailto:lbroome@email uric edu] 
Sent: Friday, April 27, 2007 8:31 AM 
To: Da~vn Causey 
Subject: Podcast on the Watters v. Wachovia Bank, N.A. Supreme Court 
Opinion 

Hi Dawn -- 

I thought you might be interested in the podcast we recently taped with 
Bob Long, Alt Wilmarth, and Gene Katz discussing the Watters opinion 
This was a follo~v-up to a panel the three of them did on Watters on 
March 30 at uut- annual Banking Institute This one-hour recording 
pruvides a great analysis of the majuri~ and dissenting upiniun. The 
link beluw is tu a web page that includes the pudcast as well as links 
to the upiniun, transcript, and briefs. Feel free tu forward this tu 
others that may be interested. 

http ://www [aw.unc. edu/watters 

Lissa 

Lissa L Broume 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance Umversity of North Carulina 
School of Law CB # 3380 Van ttecke-Wettach ttal[ Chapel Hill, NC 
27599-3380 

Ph: 919-%2-7066 

Fx: 919-962-1277 

Emai[: lbroome@email unc.edu 

Web: www law unc.edu/banking/ 

We are sending you this e-mail primarily for yuur information, tu meet 
yout needs and further out valued relationship. If you prefer not to 
receive any further messages from us, just reply to this e-mail and let 
us know. Thanks. 

American Bankers Association 1120 Conn. Ave NW Wash DC 20036 



From: 

Sent: 

To: 

Subject: 

Hagen, Howard <hhagen~dickinsonlaw.com> 

Saturday, May 12, 2007 1:12 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Preemption Podcast 

Thanks so much for placing the Preemption discussion on a podcast. It was very informative and the topic presents critical issues for Iowa bankers. Our state has a rich 
history of independent banking and the decision will ultimately also have a great impact upon the regulation of our 300 or so state chartered banks. 

Howard O. Hagen 

Dickinson, Mackaman, Tyler & Hagen, P.C. 

699 Walnut Street, Suite 1600 

Des Moines, Iowa 50309 

Telephone: (515} 246-4543 

FAX: (515) 246-4550 

WEB: www.dickinsonlaw.com 

EMAIL: hhagen@dickinsonlaw.com 

Confidentiality Notice: The information in this e-mail and any attachments may be legally privileged and confidential. It is intended solely for the addressee. If you are not the 
intended recipient, any disclosure, copying, distribution or any action taken or omitted to be taken in reliance on it, is prohibited and may be unlawful, if you have received this 
e-mail in error, please notify the sender and permanently delete the e-mail and any attachments immediately. You should not retain, copy or use this e-mail or any 
attachment for any purpose, nor disclose all or any part of the contents to any other person. 



PRESS RELEASE 

CONTACT: 
Cathy Ghiglieri, 512/329-5101 
cathy@thebankdirectorscollege.com 

BANK DIRECTORS COLLEGE PROVIDES EDUCATIONAL 
TRAINING FOR BANK BOARD MEMBERS 

Former Texas Banking Commissioner Joins Forces with 
Former Senior OCC Official to Launch Training Program for Bank Directors 

AUSTIN, TX - Sept. 7, 2007 - In response to banking regulators’ continued emphasis on 
the importance of board member training, two former bank regulators have teamed up to 
launch The Bank Directors College (www.thebankdirectorscollege.com), providing new, as 
well as, seasoned bank directors with the necessary tools and resource requirements 
related to banking regulations and industry issues. 

Steeped in years of regulatory experience, Catherine A. Ghiglieri, former Texas Banking 
Commissioner, and Jewell D. Hoover, former Deputy Comptroller for the Office of the 
Comptroller of the Currency’s Western District, researched the marketplace and 
determined a need for more available education and training for bank directors outside the 
regulatory industry. 

"The need for this particular caliber of training program is becoming more and more 
evident," says Catherine Ghiglieri, co-founder of the program with a 25-year banking 
regulatory career, including 18 years with the Comptroller of the Currency. "De novo bank 
directors are being encouraged, and in some cases, required by the regulators to attend 
training classes. We are uniquely qualified to provide this necessary training and have 
developed a stellar curriculum that will serve both new and experienced bank directors 
well, making them more knowledgeable, and thus more effective board members overall." 

Comprehensive one-day seminars, which are being conducted throughout the country, 
cover an extensive array of topics including: 

¯ Board Responsibilities 
¯ Committees and Governing Structure 
° Sarbanes-Oxley 
° Management Information Systems 
¯ CAMELS and Risk Management 
¯ Looking for Red Flags 

- MORE- 

(PAGE } 



The Bank Directors College 
Page 2 

¯ Anti-Money Laundering/Bank Secrecy Act and USA Patriot Act 
¯ Audit and Internal Controls 
¯ Conflicts of Interest and Insider Policies 

"The more educated new directors are when they join a bank board, the better the banks 
fare, " says Jewell Hoover, program co-founder with nearly 30 years of bank regulatory 
experience. "Our extensive training program enables them to hit the ground running. In 
addition to the seminars, we offer in-bank training designed specifically for seasoned 
board members, providing them with updated knowledge about new regulations and 
refresher training on subjects such as anti-money laundering, predatory lending, and other 
hot industry topics," adds Hoover. 

The Bank Directors College will host four seminars this fall to kick off training for newly- 
appointed bank directors. The seminars will be held in: 

¯ Austin, TX on Oct. 9, 2007 
¯ Atlanta, GA on Oct. 11, 2007 
° Orlando, FL on Oct. 17, 2007 
¯ Dallas, TX on Nov. 29, 2007. 

To register for a seminar or for more information, visit www.thebankdirectorscollege.com 
or call 512/329-5101. 

About The Bank Directors College 
Established by two former bank regulators, The Bank Directors College provides 
education and training for bank directors, helping them effectively execute their duties and 
responsibilities as board members of financial institutions. For more information, visit 
vcww.thebankdirectorscollege.com. 

SOURCE: The Bank Directors College. 

### 

(PAGE } 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

anne. shircliff@wachovia.com 

Friday, January 25, 2008 11:11 AM 

Broome, Li s~ L <lbroome@em~l.unc.edu> 

Treanor photo 

m~xk trem~or small.jpg 

Here you go! 









From," 

Sent: 

To: 

Subject: 

Buonanno, Joseph <jbuonanno@hunton.com-- 

Tuesday, December 2, 2008 3:50 PM 

chorn@mayerbrown.com; johndouglas@paulhastings.com; APatrick.Doyle@aporter.com 

Ne&bala, Michael <mnedzbala@hunton.com>; Broome, Lissa L <lbroome@email.unc.e&~> 

2009 UNC Balfldng Institute 

Gentlemen: 
I am working with Mike Nedzbala on organizing a program for this event covering Treasury Funding in Challenging Times (expanded from the initially-considered topic of 
Covered Bonds). The following is a proposed outline of the discussion: 

Hide and Seek: Finding the funding sources 

Do or Dare: What it takes to get the available funds 

Match Funding or Match Sticks: Putting out overnight fires with term funding 

Selling your Soul to Save your Bank: The effect of asset liquidity on funding plans 

Living and Dying by the Numbers: Excess liquidity, days without funding and other money metrics 

Lissa Broome suggested that we contact you to obtain feedback on the proposed outline and, also, for assistance in identifying panelists. Subject to your recommendations, 
we think that we’d like to have a panel consisting of three to five people plus a moderator, and so far, we have lined up a total of two non-lawyer speakers from the treasury 
groups at Bank of America and Wachovia Bank. Our thoughts are that perhaps the remaining panelists should be drawn from the bank regulatory, international banking 
and/or independent banking communities. If the remaining panelists also are non-lawyers, then the lawyer-moderator might be the person who would tie the discussion to the 
legal interests of the (mostly) lawyers in the audience. 
Would you please let me know your views? Thank you, and best regards. 

jbuonanno@hunton.com 

200 Park Avenue 

New York, NY i016~, 
Tel: (212) 309-I07~ 







Fi~om: 

Sent: 

To: 

Subject: 

Attach: 

Tom Dunn <tomdum~@mvalaw.comv 

Wednesday, March 4, 2009 2:49 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Loan Modification handout 

1 .ppt 

Lissa, here is the 3rd of 3 handouts for this panel. Let me know if this format is problematical and I will get my secretary, who knows what she is doing on documents as 
opposed to me, to send it to you in another format. Thanks.(In order, this handout should be first and Kenny Greene’s should be next) 

To comply with certain U.S. Treasury regulations, we inform you that, unless expressly stated otherwise, any U.S. Federal tax advice contained in this e-mail, including 

attachments, is not intended or written to be used, and cannot be used, by any person for the purpose of avoiding any penalties that may be imposed by the Internal Revenue 

Service. 

CONFIDENTIAL ~ PRIVILEGED 

Unless otherwise indicated OF obvious from the nature of the following communication, the information contained herein is attorney-client privileged and confidential 

information/work product. The communication is intended for the use of the individual or entity named above. If the reader of this transmission is not the intended recipient, you 

are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this communication in error or are not sure 

whether it is privileged, please immediately notify us by return e-mail and destroy any copies, electronic, paper or otherwise, which you may have of this communication. 



Loan Modifications: 
Turbulent Times- Troublesome Topics 



Loan Modifications 
Appropriate Uses 

Keeping or Rewardinq Customer: 

Less Restrictive Covenants 

Maturity Extensions 

Favorable Pricing 

Moving Out Undesirable Customer: 

More Restrictive Covenants 

Shortening Maturities 

Rate!Fee Increases 

Advance Rate Decreases 

Improving Banks Position: 

Additional Collateral 

New Credit Support 

Correct Documents 

Correct Lien Perfection 

Cross Collateral 

Cross Default 

Additional Events of Default 

Changes in Environment: 

High Interest Rate Periods 

Economic Recessions 

Capital Conservation Needs 

Bank Failures 

FDIC Receiverships - Repudiations administered by ’survivor bank’ 



Problematical Uses 

of Loan Modifications 
inappropriate Capitalization of interest 

Rollovers and Renewals 
Transparency of Bank Records and Reports - Criminal Laws 

18 U.S.C. § 1005 - False entry - Bank entries, reports and transactions (excerpted). Whoever 
makes any false entry in any book, report, or statement of such bank, company, branch, agency, 
or organization with intent to injure or defraud such bank, company, branch, agency, or 
organization, or any other company, body politic or corporate, or any individual person, or to 
deceive any officer of such bank, company, branch, agency, or organization, or the Comptroller of 
the Currency, or the Federal Deposit Insurance Corporation, or any agent or examiner appointed 
to examine the affairs of such bank, company, branch, agency, or organization, or the Board of 
Governors of the Federal System; Shall be fined not more than $1,000,000 or imprisoned not 
more than 30 years, or both. 

18 U.S.C. § 1007 - False statement- Federal Deposit Insurance Corporation transactions. 
Whoever, for the purpose of the influencing in any way the action of the Federal Deposit 
Insurance Corporation, knowingly makes or invites reliance on a false, forged, or counterfeit 
statement, document, or thing shall be fined not more than $1,000,000 or imprisoned not more 
than 30 years, or both. 

N.C.G.S. § 53-130- False entry - Making false entries in banking accounts; misrepresenting 
assets and liabilities of banks. If any person shall willfully and knowingly subscribe to, or make, or 
cause to be made, any false statement or false entry in the books of any bank, or shall knowingly 
subscribe to or exhibit false papers, with intent to deceive any person authorized to examine into 
the affairs of such bank, or shall willfully and knowingly make, state or publish any false statement 
of the amount of the assets or liabilities of any bank, he shall be guilty of a Class H felony. 



Regulatory Topics 
Transparencv of Loan Loss Reserves - Accountinq Standards and Bank Requlations 

Uniform Retail Credit Classification and Account Manaqement Policy This regulatory policy, generally stated, 
requires consumer purpose loans to be classified as Substandard when 90 days past due and Loss (and charged 
off) when 120 days past due for closed-end and 180 pays due for open end credits. Special detailed rules allow for 
partial charge-offs for secured credits. 

FAS 5 - (Where there is available information of impairment and such is reasonably estimated) FAS 5 requires an 
estimation and accrual of loss if (a) information is available that indicates that it is probable that an asset is 
impaired and (b) the amount of the loss can be reasonably estimated. 

FAS 114 - (Where there are less certain circumstances than required for FAS 5 but still there is a probability of 
impairment) FAS 114 addresses less certain circumstances than the circumstances necessary for a FAS 5 
determination and provides that an individual loan is impaired when based upon current information and events, it 
is probable that a lender will be unable to collect all amounts due according to the terms of the credit documents. 
Within that general framework, a creditor is to apply its normal loan review procedures in making the judgment as 
to whether the loan is impaired or not, and if impaired to what extent. The federal banking regulators have 
suggested that the bank should consider the following in making its judgment: its "watch lists", its past due 
reports, any lack of reliable or current information in the borrower’s loan files, whether the borrower’s business is 
affected by troubled industries or geographical areas, whether there is inadequate loan documentation and what 
exception reports the bank has developed or received regarding the borrower. 

FAS 15- Troubled debt restructures. FAS 15 provides rules for accounting for troubled debt restructurings, e.~g. 
receipt of assets in payment on the debt, conversion of debt to equity in a work out and work out reductions in the 
amount of the debt or the interest thereon. 

Intera.qency Policy Statement on ALLL - (Allowance for Loan and Lease Losses - methodology and 
documentation) Practical regulatory guidance on loan loss reserves, e..q. on the application of FAS 5 and FAS 
114. The policy, in part, recognizes that FAS 114 is typically used to analyze impairment of individual loans and 
FAS 5 is typically used to analyze impairment of groups of loans. However, it emphasizes that even if a loan is not 
determined to be impaired under FAS 114 it nonetheless should be evaluated under FAS 5 when specific 
characteristics of the loan indicates that it is probable there would be estimated credit losses in a group of loans 
with those characteristics. (e..q. the borrower is in a troubled industry or troubled geographical market). 



Regulatory Topics 
Reports and Federal Crimes 

Suspicious Activity Report (SAR) 

Filings of reports with FinCEN for known or suspected violations of Federal law regarding inside abuse involving 
any amount; violations aggregating $5,000 or more where a suspect can be identified or that involve potential 
money laundering or a violation of the Bank Secrecy Act; or violations aggregating $25,000 or more regardless of 
potential suspect. 

Management notification to Board of Directors 

Board recordation in minutes 

Officers Questionnaire 

Question 1 - Capitalization of interest (roll-overs and side notes) 

List all extensions of credit and their corresponding balances which, since the last FDIC examination, have been 
renewed or extended under any of the following circumstances: (a) without full connection of interest due (b) with 
acceptance of separate notes for the payment of interest (c) with capitalization of interest to the balance of the 
note. 

Question 3 - Accommodation loans, straw borrowers 

For all listed loans, state which situation applies. Consumer credit/installment loans may be aggregated by 
number and total dollar volume. List all extensions of credit made for the accommodation or direct benefit of 
anyone other than those whose names appear either on the note or on other related credit instruments. Only 
include extensions of credit made since the previous FDIC examination. Indicate if any executive officer, principal 
shareholder, director, or their related interest (per Federal Reserve Board Regulation O definitions) is or was 
involved. 

Call Report (Report of Condition and Income) Certification 

Quarterly financial Information of bank must be certified to the FDIC as ’true and correct’ 

Certification of unknowingly incorrect information is a felony 

Late filing of a Call Report subjects a bank to $1,000,000+ penalty 



Transactional Legal Topics 

Novation 

Potential for unforeseen release 

impact on Other Aqreements 

Title insurance coverage continuation 

Account control agreements - securities, deposits 

Don’t assume content of printed forms 

Club deals/Syndications/Participations - check required lenders and other limitations on the lead bank 

Loan Participation/Synd ications 

Assure participant banks/syndicate members have direct obligations from borrower 

Revisitation of Ori~linal Analysis 

Have all documents been properly executed? 

Have all blanks been filled in? 

Has the lien on possessory collateral been perfected? 

Have all account control agreements been received? 

Were all the intended Iockboxes set up? 

Is cash dominion in place? 

Have all lien waivers been executed? 

Is access to timber and minerals secured? 

Are governmental assignments of claims recorded? 

Have necessary tangible and documentary taxes been paid? 

Have rights in trademarks and copyrights been perfected? 

Have rights in packaging of collateral been assigned? 

Are rights to sell and distribute labeled goods secure? 

Does the lender need to be qualified to do business in locations of the collateral? 

Have sureties, endorsers and guarantors waived their rights to have the creditor proceed against the borrower or the 

collateral? 



Insolvency Topics 
Bankruptcy 

Bankruptcy Issues 

Customary Issues 

Preferences 

Fraudulent Conveyances 

Equitable Subordination 

Chapter 11 Plans and Voting 

Cram Downs 

Who Can be a Debtor under Bankruptcy Law? 

Bank Holding Companies 

Financial Holding Companies 

Subsidiaries of Bank Holding Companies and Financial Holding Companies (other than Banks) 



Insolvency Topics 
FIRREA 

FIRREA Issues 

Banks as Debtors 

Who decides? 

Who are the Stakeholders? 

Plans, Voting and Cramdowns??? 

Who Determines the Winners and Losers? 

Fraudulent Conveyances 

D’©ench Duhme 

§ 1823(e) of FIRREA 

Repudiation 

Provability 

Bank Operating Subsidiaries 

Bank Financial Subsidiaries 

Fundamental Differences from Bankruptcy Law 

Fundamental Uncertainties? 



Drafting Loan Modifications 
Nuts and Bolts Issues 

¯ Representation and Warranties 

° Waiver and Release 

Affirmation of Liens 



From: 

Sent: 

To: 

Cc: 

Subject: 

Attach: 

Anthony Gaeta. Jr. <tonygaet~@banklawnc.com> 

Friday, September 25, 2009 4:03 PM 

pat.robinson@frb.gov 

Adam.Drimer@rich.ficb.org; Douglas, John L. <john.douglas@davispolk.com>; Broome, Lissa L <lbroome@email.mm.edu> 

UNC Center for Banking a~d Finance, School of Lau,, Chapel Hill, NC 

Banldng2009-5.pd£ Center Intb Sheet.pdf 

Pat: at the suggestion of Adam Drimer I would like to invite you to participate on a panel discussing private equity and financial institution investments at the 2010 UNC 
Banking Institute sponsored by the UNC Center for Banking and Finance at the UNC School of Law. In the past we have had numerous distinguished speakers from both 
government and private industry, most recently Betsy Duke from the Board of Governors. Also in the past, Virgil Mattingly has spoken as well as Jerry Hawke, Julie Williams 
etc. 
The forthcoming Institute will be held at the Ritz Carlton, Charlotte on March 25 and 26,2010. The panel moderator will be John Douglas and we have lined up a commercial 
banker, Mr.Ben Berry from Virginia Beach and an investment banker, Mr.$eott Clark from Sandier O’Neill Partners, New York to also be on the panel. John Douglas will be 
inviting someone from the FDIC to also serve to discuss the new policy on private equity investing in failed institutions. 
As a panelist, we would invite you to attend as much of the program as possible as our guest, pay for an overnight stay at the Ritz Carlton and reimburse your travel from DC 
to Charlotte. 
Attached is the brochure from the 2009 Program as well as a short explanation of the Center. We have been in existence for 14-15 years and believe we have contributed to 
the education of bank attorneys from around the region and country. Ms. Lissa Broome, the Wachovia Professor of Law at UNC is the Director of the Center and she and her 
support staff would be glad to make whatever arrangements may be necessary to allow you to participate this coming March. John will be in touch before the Program to 

discuss how he would like to conduct the panel. We have not decided yet whether it will be on the 25th or the 26th so if either day is preferable to you to allow your 

attendance, just let me know and we will schedule it to suit your schedule. 
Thanks so much for considering this. I hope you will respond favorable. 
Regards, Tony Gaeta 



Fi"om: 

Sent: 

To: 

Subject: 

Attach: 

engene.m.kalz@wachovia.com 

Monday, Januao~ 25, 2010 5:22 PM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

Re: Banking Institute Panels 

pic37124.gif 

Ray Matter: RNatter@barnett-sivon. corn 

Eugene M Katz 

Wells Fargo Law Department 

D1053-300 

301 South College Street 

Charlotte, North Carolina 28288 

Tel.: (704) 383-7707 

Fax: (704) 715-4496 

eugene.m k at z@wach ovia corn 

CONF][DE]x~IALITY NOTICE: ~Ihe contents nf this message may be a confidential attorney/client cotranunication; confidential attorney work product; or a confidential cotranunication of 
proprietary information. If you are not the intended recipient, please destroy and noti~ the sender 

[~Lissa Broome <lbroome@email unc edu> 

Lissa Broome <lbroome@email.unc.edu> 

01/25/2010 12:50 PM 

To;’Lampe, Donald" <DLampe@wcsr com> 
--;’eugenem.katz@wachovia.com" <eugene.mkatz@wachovia.com>, "Charles M. ttorn" 

cc 
} chom@mayerbrown corn 

Subjec@e: Banking Institute Panels 

Great. Can you come up with a short title and m,o or three sentence description of your pmiel? 

Can you give me Ray Natter’s email? 

Is Margot Saunders participating in the panel or not? 

Lissa 

Lampe, Donald wrote: 

FYI, Lvnne Barr of Goodwfn Procter in Boston has agreed to be on my CFPA panel, Thanks. 

From: eugene.m~katz(~wachov!a.com [mailto;eugeDe, m.katz(.~wachovia.com] 
Sent: Monday, January 25, 20~.0 J.2::t5 PM 
To: Lissa Broome 
Ce: Charles M. Horn; Lampe, Donald 
Subject: Re: Banking Institute Panels 

’];he three of us have been conferring on this over the past several weeks. Because of the unsettled landscape, it has been veW difficult both to construct the topics and to 
get speakers to commit At this point we have Ray Matter to address CFPA/preemption and Bill Kroener for systemic risk/resolution; I believe Don has Margot Saunders or 
perhaps someone else on the consumer side for the CFPA/preemption panel. My boss, Wells Fargo Jim Strother, is trying to work out his calendar to join us for the systemic 
risk/resolution discussion I know that Charlie has been working his Washington/Northeast connections to line up others. Charlie also has prepared a draft outline of the 
mormng’s session, but we haven’t wanted to share it yet until we are more comfortable with our speaker line-up. Nevertheless, we’ll give that one more workover and get it to 
you in the next day or two with our best ef]2)r t at identi(ying speakers. 

Eugene M Katz 
Wells Fargo Law Department 
D1053-300 
301 South College Street 
Charlotte, North Carolina 28288 
Tel.: (704) 383 -7707 
Fax: (704) 715-4496 
eugcn e m katz(fi~wacbovia corn 

CO~IDENTIALITY NOTICE: The contents of this message may be a confidential attorney/client cotlm~unication; confidential attorney ~vork product; or a confidential 
cormnunication of proprietary inf’om~ation. If you are not the intended recipient, please destroy and notify the sender. 

[~]Lissa Broome <lbroom¢t~mai].unc.edu> 

Lissa Broome 

01/25/2010 12:04 PM 

Subjec tBanklng Institute Panels 

tli Gene, ChMie, and Don -- 



We’ve got a big hole in our Banking Institute schedule on Friday. March 26. We need to get our act together and get our 2 or 3 panels for the morning’s 

sessions outlined, described, and speakers identified. ’][’he whole ~noming roll be devoted to financial reform issues. I think we had previously decided on 

one panel on the Consumer Financial Protection Agency and/or related consumer issues. I realize that this is aJl up in the ai~; but we can probably come up 

with sotne broad language like the future of regulation of consumer financial issues. The other one or two panels would touch up other moving targets in 

the financial reform pt~zzle -- like systemic risk regulation and resolution authori~ for syste~nicgdy significant institutions; Oba~na’s two new proposals on 

activities and size; restructuring of federal financial regulatoo~ agencies; regulation of derivatives, securitizafio~, credit rating agencies, or s~me subset of 

these or other issues. 

Maybe we need to set up a cont~rence call to brainstorm or maybe you’re already working on this. I spoke with Scott Ca~mnam recently and he indicated 

that he was helping out so maybe you’ve already got people lined up. 

We don’t have anything posted about the program on our web site yet and we’re not yet taking registrations. We need to get that fixed as soon as 

possible. I’d rea]ly like to have sotne idea about paneliffts and possible prograan content (recognizing that events may lead us to discuss slightly different 

issues at the Institute) this week. Do you think that roll be possible? 

So, M~at I need is for you guys to fill in the attachment with titles, short descriptions, nmnes of panelists (and their contact info). We don’t have to have this 
totally finalized this week because we can add things on the web site easily, but we do need a respectable listing of topics and a couple of panelists 

identified for each session to get this posted. 

Thanlcs for your help. I really appreciate it. 

attach,nent "Banldng Institute Panels.doc" deleted by Eugene M KalziLegaliWACH] 





Fl’om: 

Sent: 

To: 

Cc: 

Subject: 

Attach: 

eugene.m.kalz@wachovia.com 

Wednesday, January 27, 2010 3:42 PM 

Broome, Li ssa L <lbroome@email.unc.edu> 

Charles M. Horn <chom@mayerbrown.com>; Don Lampe <dlampe@wcsr.com> 

Re: Banking Ins~dtute Panels 

pic02790.gif 

An update -- I’ve pretty much gotten the panelists locked down -- waiting to hear from one more. Many thanks to Charlie and Don for yeoman duty on this. I’ll get the outline with speakers 
to you by this evening. I’m thinking of asking Scott Cammam to moderate the first panel (overview of various reg reform proposals). At the risk of sounding immodest, that will give me the 
chance to pinch hit on any of the panels in the event we have a no-show; I would probably stay on the dais throughout anyway ~2~r moral support and general kibitzing. I)oes that sound 
OK to you’? 

Eugene M Katz 

Wells Fargo Law Department 

D1053-300 

301 South College Street 

Charlotte, North Carolina 28288 

’]?el.: (704) 383-7707 

Fax: (704) 715-4496 

eugene.m k at z@wach ovia corn 

CONFIDE]x~IALITY NOTICE: ~Ihe contents of this message may be a confidential attorney/client cotranunication; cor~fidential attorney ~w~rk product; or a confidential cotranunication of 
proprietary information. If you are not the intended recipient, please destroy and noti~ the sender 

[~Lissa Broome <lbroome@email.unc.edu> 

Lissa Broome <lbronme@email.unc.edu> 

01/25/2010 12:19 PM 

To?ugene.m.katz@wa chovia.com 
cc"Charles M tIom" <chorn@mayerbrown.com>, Don Lampe <dlampe@wcsr.com> 

Subject~e: Banking Institute Panels 

Okay. I feel better! IfI could get your info (topic titles, short descriptions, panelists) by mid-week that would be terrific. 

Thanks. 

eugene.m.katz@wachovia.com wrote: 

The tl-tree of us have been conferring on this over the past several weeks. Because of the unsettled landscape, it has been very difficult both to construct the topics and to 
get speakers to cormnit. At this point we have Ray Natter to address CFPAipreemption and Bill Kroencr for systemic risk/resolution; I believe Don has Margot Sa~mders or 
perhaps someone else on the consumer side for the CFPA/preemption panel. My boss, Wells Fargo Jim Strother, is tuing to work out his calendar to join us for the systemic 
risk’resolution discussion. I know- that Charlie has been working his Washington/Northeast connections to line up others Charlie also has prepared a draft outline of the 
morning’s session, but we haven’t wanted to share it yet until we are more comfortable with our speaker line-up Nevertheless, ~ve’ll give that one more workover al’~d get it to 
you in the next day or two with our best effort at identit)ing speakers. 

Eugene M. Katz 
Wells Fargo Law Department 
D1053-300 
301 South College Street 
Charlotte, North Carolina 28288 

Tel: (704) 383 -7707 
Fax: (704) 715-4496 
_e_k~ g__e_l_l__ ~:_~!~:_k__~_t__z_ ~®__w_ 2a___c_ }! _o__y_l_t~_:_c_’_O__l__r_t 

CONFIDENTIALITY NOTICE: The contents of this message may be a confidential attorney/client con~aunication; confidential attorney work product; or a confidential 
communication of proprietaW information If you are not the intended recipient, please destroy and notit) the sender. 

[-~]Lissa Broome <lbroome@email.unc.edu> 

Lissa Brnome ~ene Katz <gene.katz(&wachovia.com>. "Charles M. Horn" <chom~ff!maverbr, 

<lbroom e(~email.unc.edu> To ~ ’ 
~on Lampe <dlampe(a)wcsr corn> 

cc 

01/25/2010 12:(N PM Subj ec~ a~ing ~stitute Panels 

tti Gene, Chaxlie, and Don -- 

We’ve got a big hole in our Ba~nking Institute schedule on Friday, March 26. We need to get our act together and get our 2 or 3 panels for the morning’s 

sessions outlined, described, and speakers identified. The whole ~noming roll be devoted to financial reform issues. I tlfink we had previously decided on 

one panel on the Consumer Financial Protection Agency and/or related consumer issues. I realize tl~at this is all up in the ail; but we can probably come up 

witl~ solne broad language like the future of regulation of consumer financial issues. The other one or two panels would touch up otlier moving tmgets in 

the financial reform puzzle -- like systemic risk regulation and resolution authority, for systemically significant institutions; Obama’s two new proposals on 

activities and size; restructuring of federal financial regulatoD~ agencies; regulation of derivatives, securitizatio~L credit rating agencies, or s~me subset of 

these or other issues. 



Maybe we need to set up a cont~rence call to brainstorm or maybe you’re already working on this. I spoke with Scott Can~mam receutly and he indicated 

that he was helping out so maybe you’ve already got people lined up. 

We don’t have anything posted about the program on our web site yet and we’re not yet taking registrations. We need to get that fixed as soou as 

possible. I’d reaJdy like to have sotne idea about paueliffts and possible prograan content (recognizing that events may lead us to discuss slightly different 

issues at the Institute) this week. Do you think that will be possible? 

So, what I need is for you guys to fill in the atmchmeut with titles, short descriptions, names of panelists (and their coutact info). We don’t have to have this 
totally finalized this week because we can add thiugs on the web site easily, but we do need a respectable listing of topics and a couple of panelists 

ideutified for each session to get this posted. 

Thaulcs for your help. I reaJly appreciate it. 

iattachlnent "Banldng Institute t~anels.doc’’ deleted by Eugene M KalziLegaliWACH] 



From: 

Sent: 

To: 

Cc: 

Subject: 

Attach: 

eugene.m.kalz@wachovia.com 

Thursday, Janua~ 28, 2010 9:00 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Charles M. Horn <chorn@mayerbrown.com>; Don Lampe <dlampe@wcsr.com>; eugene.m.ka~z@wachovia.com 

Re: Batfldng Institute Panels 

pic56870.git:, LGP2-#719377-vl-2010 Banking Insrimte Progrmn Oufline.DOC 

ttere’s the outline. Please plug in the panel times as you see fit; we’ll need to ac~iust on the fly anyway 

(See attached file: LGP 2-# 7193 77-v l-201O Banking Institute Program Outline.DOC) 

Eugene M. Katz 
Wells Fargo Law Department 
D1053-300 
301 South College Street 
Charlotte, North Carolina 28288 

Tel.: (704) 383-7707 
Fax: (704) 715-4496 
eugene.m.katz@wachovia.com 

CONFIDEi’~IALITY NOTICE: The contents of this message may be a confidential attorney/cliunt corcan~mication; confidential attorney work product; or a confidential corcanunication of 

proprietaW information. 11"you are not the intended recipient, please destroy and notify the sender. 

[~]Lissa Broome <lbroorue@email.unc.edu> 

Lissa Broome <lbroome@email.unc.edu> T@ugene.mkatz@wachovia corn 
cc"Charles M. Horn" <chorn@mayerbro~vn.com>, Don Lampe <dlampe@~vcsr.com> 

01/27/2010 07:16 PM Subj ect~e: Banking Institute Panels 

Sounds like a pkaa. I ki~ow you’~e having problems ruth attaching the outline with speakers. ~Vill look for it tomorrow. 

engene.ra.ka ~(i~wachovia.com wrote: 

An update -- I’ve pretty much gotten the panelists locked down -- waiting to hear from one more. Many thanks to Charlie and Don for yeoman duty on this. rll get the outline 
with speakers to you by this evening. I’m thinking of asking Scott Carcanarn to moderate the first panel (overview of various reg reforru proposals). At the risk of sounding 
immodest, that will give me the chance to pinch hit on any of the panels in the event we have a no-show; I would probably- stay on the dais throughout anyway for moral 
support and general kibitzing. Does that sound OK to you? 

Eugene M. Katz 
Wells Fargo Law Department 
D1053-300 
301 South College Street 
Charlotte, North Carolina 28288 

Tel.: (7(;,4) 383 -7707 
Fax: (7(;,4) 715-4496 

CONFIDENTIALITY NOTICE: The contents of this message may- be a confidential attorney/client cormnunication; confidential attorney work product; or a confidential 
cornmunication of proprietaW information. If you are not the intended recipient, please destroy and notify- the sender. 

[~]Lissa Broome <lbroome~@ernail.~mc.edu> 

<1 bro~me@em~fil.unc.edu> 

01/25/2010 12:19 PM 

T oeuvr, ene.m, kat zCO)wachovia, corn 

c c" Charles M. Horn" < chnm(~rna¥~rb~ wn:; ora k, Don Lampe 5 d~ mt~e~wcsr. 

Subj ecti~e:. Banking Institute Panels 

Okay. I t}el better! If I could get your info (topic rifles, short descriptions, paneli sts) by mid-week that wotdd be territic. 

Thanks. 

Lissa 

~ age!~:~ ~:l~a~@wachovia.com wrote: 
The three of us have been conferring on this over the past several weeks. Because of the unsettled landscape, it has been very difficult both to 
construct the topics and to get speakers to commit At this point ~ve have Ray Natter to address CFPA/preemption and Bill Kroener for 
systemic risk/resolution; I believe Don has Margot Saunders or perhaps someone else on the consumer side for the CFPA/preemption panel. 
My boss, Wells Fargo Jim Strother, is trying to work out his calendar to join us for the systemic risk/resolution discussion. I know that Charlie 
has been working his Washington/Northeast connections to line up others. Charlie also has prepared a draft outline of the morning’s session, 
but we haven’t wanted to share it yet until we are more comfortable with our speaker line-up. Nevertheless, we’ll g~ve that one more workover 
and get it to you in the next day or two with our best effort at identifying speakers. 



Eugene M. Katz 

Wells Fargo Law Department 

[)1053-3G() 

301 South College Street 

Charlotte, North Carolina 28288 

Tel : (704) 383-7707 

Fax: (704) 715-4496 

CONFIDENTIALITY NOTICE: The contents of this message may be a confidential attorney/client communication; confidential attorney work 
product; or a cotffidential communication of proprietary irfformation. If you are not the intended recipient, please destroy and notify the sender. 

[~Lissa Broome <lbtoome@ernail.ur~c.edu > 
Lissa Broome 

<lbroome@email.unc.ed~ 

01/25/2010 12:04 PM 

Hi Gene, Charlie, and Don -- 

We’ve got a big hole in our Banking Institute schedule on Friday, March 26. We need to get our act together and get our 2 or 

3 panels for the morning’s sessions outlined, described, and speakers identified. The whole morning will be devoted to finm~cial 

refom~ issues. I think we had previously decided on one panel on the Consumer Financial Protection Agency and/or related 

consumer issues. I realize that this is all up in the air, but we can probably come up with some broad language like the future of 

regulation of consumer financial issues. The other one or t~vo panels would touch up other moving targets in the fina~cia] retbrm 

puzzle -- like systemic risk regulation and resolution authority tbr systemica]ly significant institutions; Obama’s t~vo new 

proposa] s on activities a~d size; restructuring of federal financial regulator’ agencies; regulation of derivatives, securitization, 

credit rating agencies, or some subset of these or other issues. 

Maybe we need to set up a conference call to brainstorm or maybe you’re already working on this. I spoke with Scott 

Cammarn recently and he indicated that he was helping out so maybe you’ve aheady got people lined up. 

We don’t have anything posted about the program on our web site yet and we’re not yet taking registrations. We need to get 

that fixed as ,soon as possible. I’d really like to have some idea about panelists and possible program content (recognizing that 

events may lead us to discuss slightly different issues at the Institute) this week. Do you think that roll be possible? 

So, what I need is tbr you gws to fill in the attachment with titles, short descriptions, names of panelists (and their contact info). 
We don’t have to have this totally finalized this week because we can acid things on the web site easil> but we do need a 
respectable listing of topics and a couple of pa~mlists identified for each session to get this posted. 

Thanks i’or your help. I really appreciate it. 

Lissa 

attaclmaent "Banking Institute Panels.doc" deleted by Eugene M Katz/LegaFWACH] 









Fi"om: 

Sent: 

To: 

Subject: 

Attach: 

engene.m.kalz@wachovia.com 

Thursday, January. 28, 2010 9:38 AM 

Horn, Charles M. <CHom@mayerbrown.com> 

Don Lampe <dlampe@wcsr.com>; Broome, Lissa L <lbroome@email.unc.edu> 

RE: B~xlldng InstJtate Panels 

pic44202.gif 

BTW, Scott Cammarn, whom I’ve asked to moderate the first panel, has suggested also inviting Lawrence Baxter, now on the faculty of that other law school in Durham. I’ve put that on hold, 
but wanted your views. (Fox in henhouse, Lissa?) Lawrence is an ~nteresting and knowledgeable guy, and we may want to keep him on the reserve list if others fall through. 

Eugene M Katz 

Wells Fargo Law Department 

D1053-300 

301 South College Street 

Charlotte, North Carolina 28288 

Tel.: (704) 383-7707 

Fax: (704) 715-4496 

eugene.m k at z@wach ovia corn 

CONF]~DEJx~IALITY NOTICE: ~£he contents of this message may be a confidential attorney/client comanunication; corff~dential attorney work product; or a confidential con~nunication of 

proprietary information. If you are not the intended recipient, please destroy and noti~ the sender 

[~]"Horn, Charles M." <CHorn@raayerbrown.com> 

<CHorn@mayerbrown.com> 

01/28/2010 09:33 AM 

To"Lissa Broome" <lbroome~d)email.unc.edu>, <eugene.m.katz@~vachovia corn> 

cc’,’Don Lampe" <dlampe@wcsr.com> 
Subject~E: Bar~ing Institute Panels 

k.issa, we stili have a co~.ole of invites out to Hili peopie for the first panel and will advise on the stat~s of those shortly {I hope). CH 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent: Thursday, January 28, 2010 9:11 AM 
Te: eugene.m.katz@wachovia.com 
Co: Horn, Charles N.; Don Lampe 
Subject: Re: Banking Institute Panels 

Gene, Charles and Don, 

This looks great. The plan is to get this up on the web by Monday or shortly thereafter so people can start registering. We can make tweaJcs to the contem (coiffinn 

Strother, malign topics) as we go forw~:rd easily enough. We’ll then get our email out directing potential participants to the web site for the program agenda and online 
registration. 

I’ve got it set up for 75 minutes for each of the 3 panels 

8:15 - 9:30 Panel 1 

9:45 - 11:00 Panel 2 

11:15 - 12:30 Panel 3 

If you think one needs longer than the others, let me know. 

Can you send elno~ls for 

Dawn Causey 

Laurie Schaffer 

Let me know when/if Jim Strother co]Lfinns. I still need to double back ruth him rega~’ding board of advisors membership and will try to do so in the next day or "avo. 

Gene, if yon talk to him please feel free to get his acceptance and relay on to me. 

Thanks again. As yon know, when we get closer to the event, we’ll need powerlx~im slides an&or an outline of points to be covered. 



IRS CIRCULAR 230 NOTICE. Any tax advice expressed above by Mayer Brown LLP was not intended or written to be used, and cannot be used, by any taxpayer to avoid 
U.S. federal tax penalties. If such advice was written or used to support the promotion or marketing of the matter addressed above, then each offer~e should seek advice fi~m 
an independent tax advisor. 
This email and any files transmitted with it are intended solely for the use of the individual or entity to whom they are addressed. If you have received this email in error please 
notify the system manager. If you are not the named addressee you should not disseminate, distribute or copy this e-mail. 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

engene.m.katz@wachovia.com 

Thursday, January. 28, 2010 9:51 AM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

Horn, Charles M. <CHom@mayerbrown.com>; Don Lampe <dlampe@wcsr.com> 

Re: Banking Inslitute Panels 

pic22806.gif 

That’s fine. Let’s wait a day to see if we get any further responses on the Hill invites, and then decide to move on Lawrence. tie probably would fit in on the second panel as well -- ffhe’s 
willing, he could be a utility player. 

Eugene M Katz 

Wells Fargo Law Department 

D1053-300 

301 South College Street 

Charlotte, North Carolina 28288 

Tel.: (704) 383-7707 

Fax: (704) 715-4496 

eugene.m k at z@wach ovia corn 

CONF]~DE]x~IALITY NOTICE: ~fhe contents of this message may be a confidential attorney/client con~nunication; confidential attorney work product; or a confidential con~nunication of 
proprietary information. If you are not the intended recipient, please destroy and noti~ the sender 

[~]Lissa Broome <lbroome@email.unc.edu> 

Lissa Broome <lbroome@email.unc.edu> 

01/28/2010 09:42 AM 

To?ugene.m.katz@wa chovia.com 
cc"ttom, Charles M" <Cttom@mayerbrown.com% Don Lampe <dlampe@wcsr corn> 

Subject~e: Banking Institute Panels 

Lawrence is a great guy and I’m all for having him. I’m so magnanimous, I’m even teaching his daughter this semester in Secured Transaclions. I’ll let you decide 

whether you need him, but I’m A-OK with it. 

Lissa 

eugene.m.kat/@wachovia.com wrote: 

BTW, Scott Camrnarn, ~vhom I’ve asked to moderate the first panel, has suggested also inviting Lawrence Baxter, now- on the facul~ of that other la~v school in Durham. I’ve 
put that on hold, but wanted your views. (Fox in heahouse, Lissa?) Lawrence is an interesting and l~mwledgeable guy, and we may want to keep him on the reset’,~e list if 
others fall through. 

Eugene M. Katz 
Wells Fargo Law Department 
D1053-300 
301 South College Street 
Charlotte, North Carolina 28288 

Tel.: (704) 383 -7707 
Fax: (704) 715-4496 
.e_~g_e__r_~_9_~_r_r_~_~{~__a__t_~ ~_@ w ~ c h o vi a. c o m 

CONFIDENTIALITY NOTICE: The contents of this message may be a confidential attorney/client cormnunication; confidential attorney work product; or a confidential 
communication of proprietaW infomaation. If you are not the intended recipient, please destroy and notify the sender. 

[~]"Horn, Charles M." 2~_~_H_._o__r_t!~.@!iayerbro~w~.com> 

"Horn, Charles M." 

01/28/2010 09:33 AM 

To"Lissa Broome" <]broome(dlemai} unc edu>, <eugene m katz~)wachovi 

cc’.’Don Lampe" <dlampe(fi~wcsr.com> 
SubjectRE.: Banking Institute Panels 

Lissa, we stiil have a coupie of invf~es out to Hiil people for the first panei and wili advise on d~e status of those shortly (I hope). CH 

From: Lissa Broome [._m___a_!!_t_o_:_Lb_Eg_9__m___e_~__e_~_a__[[:_u__0__c_:_e_.__d___u_] 
Sent: Thursday, January 28, 20~.0 9:11 AN 
To: euclene.m.katz@wachovia.com 
~c: Horn, Charles M.; Don Lampe 
Subject: Re: Banking Institute Panels 

Gene, Charles and Don, 

This looks great. The plan is to get this up on the web by Monday or shortly thereafter so people can staxt registering. We can make tweaks to the 

content (confirm Strother, realign topics) as we go forward easily enough. We’ll then get our email out directing tx~tential participants to the web site for 

the program agenda and online registration. 

I’ve got it set up for 75 minutes for each of the 3 panels 



8:15 - 9:30 Panel 1 

9:45 - 11:00 Panel 2 

11:15 - 12:30 Panel 3 

If you think one needs longer than the others, let me know. 

Can you send em~fils for 

Dawn Causey 

Laurie Schatt~r 

Let me know wheal/if Jim Strother confirms. I still need to double back with him regarding board of advisors membership and will t~ to do so in the next 

day or two. Gene, if you talk to him please feel flee to get his acceptance and relay on to me. 

Thanks again. As you know, when we get closer to the event, we’ll need Iyowerpoint slides and, or an outline of points to be covered. 

IRS CIRCULAR 230 NOTICE. Any tax advice expressed above by Mayer Brown LLP was not intended or written to be used, and cannot be used, by any 
taxpayer to avoid U.S. federal tax penalties. If such advice was written or used to support the promotion or marketing of the matter addressed above, then each 
offeree should seek advice from an independent tax advisor. 
This email and any files transmitted with it are intended solely for the use of the individual or entity to whom they are addressed. If you have received this email 
in error please notify the system manager. If you are not the named addressee you should not disseminate, distribute or copy this e-mail. 



~lson Mullins 





Fl’om: 

Sent: 

To: 

Subject: 

Cammarn, Scott <Scott.Cammarn@c~.com> 

Tuesday, December 20, 2011 3:23 PM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

RE: 

Let’s ,go wilh 90 total, includin,~ Q&A. 

From: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent: Tuesday, December 20, 20:t:t 3::t8 PM 
To: Cammarn, Scott 
Subject: RE: 
Hi Scott --- I was starting to work on the brass tacks of the Banking Institute today. I’d say 75 or 90 minutes, If you want 90, you’ve got ~t, Just let me know your 
preference. 
L~ssa 
Ussa L groome 

Wachov~a Professor of ganMng Law 
Director, Center for BanMng and Finance 
U NC Schoo~ of Law 
CB#3380, Van Hecke-Wettach 
Chspel H~H~ NC 27599-3380 
919.96Z70~ 
http:!iwwwJaw.unc.edu!centers!banMn~ 

::::~;::: Description Description: 

http://www k~w unc edu/h~ages/news/med~a/banking~nanc~, 

web 542 JP9 

From: Cammarn, Scott [mailto:Scott.Cammarn@cwt.com] 
Sent: Tuesday, December 20, 20J.1 2:54 PM 
To: Broome, Lissa L 
Subject: 
Lissa - John D, Pat D. and I would like to confirm the amount of time that will be allocated to the Dodd-Frank bank regulatory panel (i.e., not the consumer panel and not the 
thrift panel). We assumed it would be 90 minutes, but would like to confirm with you. Is that accurate? 
Happy holidays, by the way. 
Scott Cammarn 
Special Counsel 

Cadwalader, Wickersham & Taft LLP 
227 West Trade Street 
Charlotte, NC 28202 
Tel: +1 704.348.5363 
Fax: +1 704.348.5200 

~_c_’__o_!_t_:_c_~_E]_r_[]__a_E]_@ c w t .corn 
w~v.cadwalader.com 

IRS Circular 230 Legend: Any advice contained herein was not intended or written to be used, and cannot be used, for fl~e purpose of avoiding U.S. t~dera£ state, or 

local tax penalties. Unless ofl~erwise specifically indicated above, you should assume flint any statement in this emml relating to any U.S. t~der’al, state, or local tax 
matter was written in connection with the promotion or marketing by other pexties of the transaction(s) or matter(s) addressed in this email. Each taxpayer should seek 

advice based on the taxpayer’s pa:rticular circumstances from an independent tax advisor. 

NOTE: The information in this email is confidential and may be legally privileged. If you me not the intended recipient, you must not read, use or disseminate the 

information; please advise the sender immediately by reply email and delete this message and any attachments mthout ietaining a copy. Although this emaAl and any 
attachments axe believed to be free of any virus or other del~ct that may affect any computer system into M~ich it is received and opened, it is the responsibility of the 

recipient to ensure that it is virus free mad no restx~nsibility is accepted by Cadwalader, Wickersham & Taft LLP tbr any loss or damage a~sing in any way ti~om its use. 





From: 

Sent: 

To: 

Subject: 

Kevin Pitts, Publisher <re ply@mail - 1. bizj oumal s. c om> 

Thursday, March 8, 2012 3:19 PM 

Broome, t,i s~ L <lbroome@email.unc.edu> 

DailyUpdate: Investors acquire EpiCentre under approved bankruptcy plan 

If you are havin9 trouble viewin9 this emaiI, click here 

Business Pulse Survey C ...... t with us 

,     ,     , 

................................................................................................................................................................................................................................................................................................................................................................. Today’s Top Stories ....... 

. .................................................................................................................................................. 

Find out more here., 

He~sdr~ck B~W recosnized as Ce~ster of ExceNence 

[    ~st of prope~{es p~e~:se v~s~: The Nichols 

Ch~rnb~e~ of 



Loc~io~: Chadot~e Com,’er~tkm Cerlte~ Commercial Real Estate 

Featured dobs 



Fl’om: 

Sent: 

To: 

Subject: 

Tumquest, Laura <LTurnques*~thlbc.com> 

Tuesday, March 13, 2012 4:27 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

FW: [bx~ardadvisors] Assistance with Registrations -- ABC’s of Banking and the Banking Institute 

Lissa: 

I wili not be able to atte~w.I the upcoming programs, but couid yod @ease arid me to the mailing Hst for future programs. 

Thanks, 

Se~or Vice President & Deputy Ge~era~ Com~sel 
Federal Home Loan Bank of CMcago ~ 200 East Randolph Drive 18[h Fleer ~ CMcago, IIHnois 60601 

Work ~- 312-565-.5340 ¯ Fax & 312-.565.-6912 ~ E-Ha~ N Iturnquest@fhlbc.com 

The information contained in this communication is confidential, is intended only for the use of the recipient named above, and 



UNC Schoo~ of Law Banking ~nstitute 2012: 

DoddoFrank Reg~atory ~mp~ementation 

Presented by 

John L~ ©o~glas 

March 2~:~ 201s 

DavisPo k 



Enhanced sgpervision and prudentia~ rules 

Vo~cker 

Swaps and derivatives 

Collins 

Making financia~ institutions resolvable 

Liven9 wills 

Orderly I~quidation authority 

Cha££~ the way fi#a~c~a~ ~st~tut~o~s operate 

Durb~n 

Changed assessments 

R~sk retention and QRMs 

CF£B 
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As of ~rch i, 20i2 

Missed Future 
Deadline: Deadline: Not 

Proposed, 134 Proposed, 123 

Missed Deadline: 
Not Proposed, 24 

Finalized, 99 

Future Deadline: 
Proposed, 20 

DavisPolk 
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"Severaf farge, complex U.S. financial companies at the center of the 2008 crisis could not be wound 

down in an orderly ma~ner when they became nonviable. Major segments of their operations were 

subiect to the commercial bankruptcy code, as opposed to bank receivership laws, or they were located 

abroad and therefore outside of U S. jurisdiction. The size and complexity of these institutions, and the 
inadequacy of the bankruptcy process as a mea~s to preserve vance after their failure, rendered these 

companies Too Big to Fail. ¯. By requiring detailed resolution plans in advance, and authorizing an on.- 

site FDfC team to conduct pre-resok.ftion planning, the SIF:I resolution framework regains the 

informational advantage that was lacki~g in the crisis of 2008." ~ Sheila/gait 

DavisPolk 



the U,S. ~here are two overlapping rules 

requiring the submission of resoff~tion 

plans: 

The .1....C?.~..d..]....R...L.!!..,.e.., which requires submissiol~ of 

resolution plans by "covered companies": 

US. and foreign BHCs with total consolidated 

assets of $50 biflion or more; 

~*~ Cer[ain o[her foreign banks and companies that 

are trea[ed as BHCs and that have tota~ 

consolidated assets of $50 billion or more; and 

=~=~ Nonbank SIFts des~gna[ed for heightened 

supervision under Title ~ of [he Dodd-Frank Act 

(currently, there are none). 

]he IDt Rule., which requires submission of 
resolution plans by covered insured depository 

institutions ("CIDIs"): IDIs with total consolidated 
assets of $50 billion or more. 

DavisPo[k 



The FDIC and the Federal Reserve will joi~tly review a 165(d) plan, 

If they iointly determine that a plan is [~£!..£’..r...e...d..j..b..!..e.. or would not facilitate an orderl’£ resolution of the 

~u .tc ~ (;ode, various consequences may follow. 

*=~ As an initial consequence of fi~ilure to submit a revised pfan that adequately remedies any deficiencies, 

the FDfC and the Federal reserve may jointly impose on the covered company (or any of its 

subsidiaries) more stringent capitaf, leverage or fiquidity requirements or restrictions on growth, activities 

or operatior~s. 

*=~ If within the first two years following imposition of such requirements or restrictions the covered company 

fails to submit a revised plar~ that adequately remedies any deficiencies, the FDfC and the Federal 

Reserve may jointly require the covered company to divest assets or operations upon a joint 

de[ermination that divestiture is necessary [o facilitate an orderly resolu[ion of the covered company 

under the Bankruptcy Code¯ 

~ "Credibifity" is not defined. 

But the regulators have said, "There is no expectation by [the FDIC and the Federal Reserve] that.. 

initial plan iterations ¯.. will be found to be deficient, but rather the initial resolution plans will provide 

the foundation for devefoping more robust annuaf resolution pfans over the next few years following 

that initial period." 

DavisPolk 



An IDI plan is similarly subject to review, but the FDIC acting alone may 
determine an IDI plan to be deficient (cf., joint FDIC/Fed determination under 

the 165(d) Rule). 

The IDI Rule defines the credibility standard by which an IDI plan will be 
iudged. Credibility_ means that a plan’s strategies for resolving the CIDI, and 
the detailed information required by the rule, are "well-founded and based on 

information and data related to the [CIDI] that are observable or otherwise 
verifiable and employ reasonable proiections from current and historical 
conditions within the broader financial markets~" 

The IDI Rule permits the FDIC to require revisions to a plan deemed not to be 
credible, but it does not specify actions the FDIC will take if the CIDI fails to 
cure any deficiencies. Presumably the FDIC would rely on its generally 
applicable back-up enforcement authority under the FDIA. 

DavisPolk 



Staggered I~itial Sub~issions. There are three initial resolution plan submission dates 

based on a covered comF any s total U.S. nonbank asset size: 

~=~=~ No Iater th~n .J..y!£...1..~....2....0...1..~ for covered companies ~4th $250 b~lHon or mo[e in tot~ U,S. nonb~nk 
assets; 

~=~=~ No ~ater than ~.y~£..~.~..~.~.~.~ for covered companies w~th $100 b~lHon or mo[e, bMt less than $250 
in total U.S. nonbsnk assets; and 

~ No ~ater than @9.£~.r~.~.L#.~.,..~.~.’!.~ for covered companies with less than $100 b~H~on m tota~ U.S. 
nonbank assets, 

IDI Ru~e Timing A~£ned, A covered company and any of its CIDIs are subject to the 

same initial submission date for theh 165(d) and IDI resolution plans, 

Board Approv~, Resolution plan must be approved by a covered company’s or CIDI’s 

board of directors prior to submission, (TOC adds apparent board "certification" 

requirement,) 

An~ua~ updates, Annual upd8tes are required on the anniversa~T ofthe initial submission 

date, 

DavisPolk 
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@eoirgj~ ~ 48% $200~ 6 $17622 ~ 81 

F;Ioi’id~ 14,~% $3 i, 11 g $26,827 88 70 

~inois 148% $29,348 $25,702 59 56 

Minnesota 108% $8,634 $7,546 44 40 

Wisconsin 104% $1 }’, 154 $14,039 33 31 

Missouri 1 ! 5% $12, I }’3 $10,0 }’0 29 26 

Tennessee 1 ! 4% $8,626 $7,68! 27 24 

B~o~th Carolina 126% $17,148 $14,577 22 22 

$o~th Carolina 107% $8,604 $7,260 22 16 

C~lifo~nia 95% $5,121 $4,216 19 22 

Colorado 114% $5,663 $5,076 18 22 

Texas 112% $13618 $11 265 17 17 

Alaba~a 109% 86,103 85,232 16 16 

Maryland 112% $6,252 $5,139 16 15 

Arka~sas 89% 84,551 83,835 14 12 

8o~ll.ce: J.P I’~,~olgan C~ase 

DavisPolk 
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CONTACTS 

New York 

John L, Douglas 

Randall Guynn 

Marga~et Tahyar 

PHONE FAX EMAIL 

212 450 4145 212 701 5145 

212 450 4239 202 701 5239 

2t2 450 4379 212 70t 5379 

DavisPolk 









Full Name: Robert F. Hoyt 

Last Name: Hoyt 

Middle Name: F. 

First Name: Robert 

Company: The PNC Financial Services Group 

Business 

Address: 

The PNC Financial Services Group,One PNC Plaza, 249 Fifth Avenue, Pittsburgh,Pennsylvania,15222,United States of 

America 

Business 

Phone: 

4127682178 

E-mail: robert.hoyt@pnc.com 





Full Name: Paul S. Donohue - Bryan Cave LLP 

Last Name: Donohue 

Middle Name: S. 

First Name:    Paul 

Company: Bryan Cave LLP 

Business 

Address: 

One Wells Fargo Center 301 S. College Street, Suite 3400 Charlotte, North Carolina 28202 United States of America 

Business 

Phone: 

Fax Number: 

Web Page: 

E-mail: 

1 704 749 8949 

1 704 749 9349 

http://www.bryancave.com/pauldonohue 

PauI.Donohue@bryancave.com 











From: 

Sent: 

To: 

Subject: 

Hams, Louise W <louise@unc.edu> 

Monday, January. 28, 2013 12:52 PM 

H~en, Thomas L <th~en@unc.edu>; Broome, Lissa L <lbroome@email.unc.edu> 

sj ohnson@cybertrader.com 

Carolina Law alumnus in Austin, Texas - Stephen Johnson, Class of 1989 

Greetings Professors Broome and Hazen: 

I recently was in Austin, Texas, meeting with some of our alumni. I had a wonderful visit with Steve Johnson who is now Associate General Counsel for Charles 

Schwab & Co. He has had an incredible career and speaks very highly of you both and wanted me to pass along has best regards. 

I have shared with him information about the upcoming Banking institute and that you both co-chair the annual Dan K. Moore Program in Ethics. I hope we may be 

able to get him back to NC and will keep him informed about programs you are both involved in. I have copied Steve on this message, as well. 

Please let me know if I can get you additional information. 

Happy Monday. 

Best, 

Louise 
******************************************************************************* 

Louise W. Harris 

UNC School of Law 

Regional Director for Advancement 

Campus Box 3382 

Chapel Hill, NC 27599-3382 

T: 919.445.0167 

louise@unc.edu 

The Law Annual Fund 

Please help Carolina Law meet its most pressing need by making a gift to the 2013 Annual Fund. it’s easy! Click here to contribute online 

https://www.law.unc.edu/alumni/support/gift/givenow/. Thank you for your support. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Swhier. Claudia <Claudia.Swhie@btlaw.com> 

Tuesday, Febma~ 12, 2013 10:24 AM 

Broome, Lissa L <lbroome@email.unc.edu>; Todd H. Eveson <teveson@ba~klawnc.com> 

RE: North Carolina Banking Institute 

vca~rd.gi£ Bio.git:, Dept.gif, BTLogo.gif 

Thank you Lissa. I will definitely consider this. 

I. II. I~ 

From: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent: Tuesday, February :[2, 2013 :[0:22 AM 
To: Swhier, Claudia; Todd H. Eveson 
Subject: RE: North Carolina Banking Institute 

Hi Claudia .-- I hope you will consider aLLending this year’s Banking Institute in ChadoLte. We have a wonderful group of folks who atLend and a greaL group of 

presenters. 

If you’re ~nterested h~ becoming a part of the Banking h~stitute, ~ wou~d be very happy to talk with you more about becoming a member of the board of advisors for 

our Center for Banking and F~nance. The duties are not onerous (they are described on the attachment), but ~t does provide an avenue for those who wou~d I~ke to 

help plan and de~iw~r our program ~:o get inw)~ved If you’d lille ~o come see what we’re about firs~ before you make a longer term comrmtmen~: to becoming a 

board member, f certainly understand. In any event, we ~nv~te and welcome your hwo~w~ment in any way, shape, or form. 

Take ca~e, 

Ussa L 8roome 

Wells }fargo Pro[esa;or of Banking Law 

Director, Center for BanMng and Finance 

UNC School of Law 

CB#SgSO, Van Necke-Wettach Ha~l 

Chapel H~IL NC 27599-3380 

919.962.7066 

http:/iwww.law.unc.eduicentersibank~ng 

Access rny papers on SSRN at: ~D;//~sr~,com[~hRU2~7~ 

i.~.i Description. 

htt p:,’/,,,~w-~*~ law.imcedu,’images,’news,’media,’bankh?gfinance 

web 542.ip~j 

From: Swhier, Claudia [mailto:Claudia.Swhier@btlaw.com] 
Sent: Tuesday, February :[2, 20:[3 9:58 AN 
Te: Todd H. Eveson 
Co: Broome, Lissa L 
Subject: RE: North Carolina Banking Institute 

Thanks Todd. 

%:: Barnes& / Partner 
[ : ~ .................. ] CSw fier@BTLaw.com 

From: Todd H. Eveson [mailto:teveson@banklawnc.com] 
Sent: Tuesday, February :[2, 20:[3 9:56 AN 
Te: Swhier, Claudia 
Cc: Broome, Lissa L 
Subject: North Carolina Banking Institute 

Claudia- 

Given your practice, the NC Banking institute might be of interest to you. The program is in Charlotte, NC each year, but its scope and attendees are national. It is 



the best banking related CLE in the country. 

Here is a link to the agenda: 

~m.../.j..~m!~:~m~c~L~L..h.~<1m~!~m~t~mt~L~L~m~:~m.~ 
And a link to the board of advisors: 

http:!lwww.law.unc.edu/centers/bankin[~/staff/advisors/defaultaspx 

Happy to discuss if you’d like, but you just seem like a natural fit for this. 

Best regards, 

Todd 

TODD H. EVESON 

GAETA & EVESON, P.A. 

700 SPRING FOREST ROAD, SUITE 335 

RALEIGH, NC 27609 

(919) 845-2558 (P) 

(919) 518-2146 (F) 

CONT’IDENTIALTTY NOTICE: This email and any attachments are 

for the exclusive and confidenLia] use of the intended recipient. If 

you are not the intended recipient, ~lease do not read, distribute 

or take action in reliance upon this message. Tf you have received 

this Jr~ error, please holily us ilr~ned]ately hy return email and 
promptly delete this message and its aLtachmeL~ts from you~ 
computer system. We do not waive attorney-client or work oroduct 
privilege by the transmission of this message. TAX ADVICE 
NOTICE: Tax advice, if any, cenLained ill this e-mail does not; 
constitute a "reliance opinion" as defined in iRS Circular 230 and 
may not be used to establish reasonable reliance on the opinion of 
counsel for the purpese of avoiding [;he penalty imposed by SectJen 
6662A e f [;he Internal Revenue Code. The f:[ :LLI pro vJ des rel :[an ce 
opinions only in formal opinion letters containing the signature of a 
partne<. 

CONFIDENTIALITY NOTICE: This emai] and any aLLachmeL~ts are 
for the exclusive and confidential use of the intended recipient. If 
you are not the intended recipient, please do not read, distribute 

this in error, please notify us ilr~rlediately by return email and 
promptly delete this message and its attachments from your 
compute< system. We do not waive attorney-client o< work product 
privilege by the transmissier~ of this message. TAX ADVICE 
NOTICE: Tax advice, if any, contained in this e-mail does not 
constitute a "<eliance opinion" as defined in iRS Circula< 230 and 

counsel fOiL: the purpese of avoiding [:he penalty imposed by SectJen 
6662A of the Internal Revenue Code. The firm provides reliance 
opinions only in formal opinion letters containing the signature of a 



From: 

Sent: 

To: 

Subject: 

Watson, Martha (Business Operations) <Martha.Watson@facilities.unc.edu;, 

Thursday, Febma~ 14, 2013 9:02 AM 

Bortz, Conrad <cborlz@email.unc.edu> 

Broome, Lis~ L <lbroome@email.unc.edu> 

Motor Pool Reservation 47294 Conrad Bo~z Lissa Broome 

Cal~oI[na Mobo~PooL 

telephone:919-9 

fax:919-843-2 ;~2~ 

www.~ac.u~ c.edu 

ma rth a.watson@fa c.unc~ed u 



Richard J, Parsons 
Author~ B~keo Ame~ica ~ Banking System 

Ma~ch 22, 2013 



the 8 siion 
Operational Risk 101 - gain working knowledge 
of the language and tools of Operational Risk 

Operational Risk 201 - understand a few critical 
components of an effective Operational Risk 
Management Program 

:::i!:.!’~:~.~ Operational Risk 301 - be aware of hot topics, 
discuss emerging risks, "fat" tail losses, 10X 
Risk, and future of Operational Risk 
Management disciple 



101 

Operational Risk 101, gain working knowledge 

..... History of Operational Risk as a risk discipline 

..... Supervisory guidance, key sources 

..... Definitions, event type categories, and four data 
elements 

..... Approaches to quantification of capital 



It all starts with Basel Committee on Banking ~Mpervision 

Published Basel II in June 2004 to create an international 
standard to determine how much capital banks need 

Rule Qf thumb: the greater the risk taken, the higher the 
capital 

Final version separated Operational Risk from Credit Risk 

B, CBS intro.duced in 2004 a .c~pit#l chargg for Oper, ational 
r~iSK as par~ otthe new capi~a~ a(]equacyTrameworK 

Basel has periodically updated Operational Risk guidance 



Why diid BCB8 d a Capiitalil Cha~ile 
Ope~tiionalI Riis~~ 

Probably... 
=~,~ Barings (1995:$1.4 billion Nikkei Futures) 

~,~=~ National Australia Bank (2004:A$360 million 
foreign currency trading) 

,,~,~ 9/11/2001 

,~,~, Globalization 

Deregulation 
Technology 



Bas÷Iil Consmiitte÷ De niitiion 
Definition of Operational Risk 

Operational risk is defined as the risk of loss resulting 
from inadequate or failed internal processes, people 
and systems or from external events. 

This definition includes legal risk, but excludes 
strategic and reputational risk. 

Legal risk includes, but is not limited to, exposure to 
damages, fines, penalties, or punitive damages 
resulting from civil cases and supervisory actions. 



Methods of Operationalil Riisk 
CapiiitaIl Measurement 
.... Basel II has given guidance to 3 broad methods of capital 

calculation for Operational Risk 

Basic indicator Approach - based on annual revenue of the 
Financial Institution 

Standardized Apj:)roach - based on annual revenue of each of 
the broad business lines of the Financial Institution 

Advanced Measurement Approaches - based on the internally 
developed risk measurement framework of the bank adhering 
to the standards prescribed (methods include IMA, LDA, 
Scenario-based, Scorecard etc.) 



Bas÷Iil Event Ca.tego i÷s 

Internal Fraud = misappropriation of assets, tax evasion, intentional 
mismarking of positions, bribery 

External Fraud- theft of information, hacking damage, third-party theft and 
forgery 

Employment Practices and Workplace Safet3, - discrimination, workers 
compensation, employee health and safety 

Clients, Products, & Business Practice- market manipulation, antitrust, 
improper trade, product defects, fiduciary breaches, account churning 

Damage to Physical Assets - natural disasters, terrorism, vandalism 

Business Disruption & Systems Failures - utility disruptions, software failures, 
hardware failures 

Execution, Delivery, & Process Management- data entry errors, accounting 
errors, failed mandatory reporting, negligent loss of client assets, and failure 
to adhere to internal policies and limits. 



AMA: Four Fundam÷ntatl ElI÷ns6~nts 

.... ~,’,.. Internal (Loss) Data 

:::iiii::’..~ External (Loss) Data 

3,., Scenario Planning 

4.. Business Environment and Internal Control 
Factors 



BCBS stipulates a number of requirements before 
insurance can be counted as a mitigant, for 
example: 

..... The insurance company must have a rating of A (or 
equivalent). 

..... The policy must be no less than one year in duration 

..... Cancellation requires 90 days notice 

..... Must not have exclusions triggered by bank failure of 
regulator action 



201 

Operational Risk 201, discuss five drivers of 
effective Operational Risk Management 

..... Clear Roles and Responsibilities, with emphasis on 
Governance 

The role of the Board of Directors 

The right KRls 

Scenario Analysis 

Emerging External Risk management process 



Bas÷ll June 2011: ~Psinciipbs fo~[*~ the 
Sound Manag÷m÷nt of Op~ra~iionalI Riisk~ 

Detailed descriptions of roles for: 

=~, Board of Directors 

=~,~ Senior Management 

Detailed descriptions for processes: 

,,,= Risk Management Environment 

,,,= Monitoring and Reporting 



Basell Commii .......... June 2011 
Fi~ Fouli’~ PsinciipII÷s 

.... ’,i., The Board should take the lead 

:2:.. Banks should develop a framework 

::::!:.~:!~=. Board shall review the framework periodically 

4.,. Board should approve a risk appetite and have 
tolerance statement 



301 

Operational 301, discuss macro US and global issues 
related to the management of banks 

"Fat" Tail Losses 

..... "lOX Risk" 



The Biig Riisks 

Form Over Substance 

Failing to Focus on Critical Few Activities 

Making ORM a Quantitative Exercise 



0 2011 Op÷ra~{ionalI Loss aIIysiis 

Ever~ts: 36,259 

Tota~ Losses: � 25.1 billion 

Average: ¢ 620 mi~io~ 



O R÷po~ed OpLo Events 2011 
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0 Losses 2011 
25:~I MM Euros 
25,000,000,000 ........................................................................................................................................................................................................................................................ 
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What 

Origin 

Definition 

Implications 



10X Riis~ iin the 

6 Bank Panics in 19th century 

Panic of 1907 

9000 bank failures Great Depression 

3000 failures Banking Crisis of 1985-1992 

-- 2008 in 11 states 

460 + bank failures since 2008 

-- 72% in 10 states 



Why do banks ~iiilil? 
Years of Regulators’ Material Loss Reviews reveal: 

Board governance weak = directors lack bank skills 

Management lacks skill IMMR risks 

Controls are inadequate 

Strategy: Bank lacks strategic plan, or if it has one, it is 
inadequate 



Bank FaiiIIu 
Ope~’~ionalI Riisk Faillu 

Board = People and Processes 

Management = People and Processes 

Controls = Processes and Systems 

Strategy = People and Processes 



The Futu~ d Bank Riisk Manag÷m÷n~? 
I Riisk vs~ X Riisk 

Focus on Operational Risk? 

Common Sense: Major in the Majors 

,,~, lOX 

=~,, Fat Tail 



A Shameliless PlIug 

Broke; Amer!ca!s Bank!n_q System: Common 
Sense Ideas to Fix Banking in America 

About basic banking in the U,S. 

Published by The Risk Management Association 

Available March 20, 2013 

at www.rmahq.Q[g and vwwv.amazon.com 



The Consumer Financial Protection 
Bureau: Enforcement 

University of North Carolina School of Law Center for 
Banking and Finance 

March 22, 2013 



The Origins of the CFPB 

¯ "A new cop on the beat" 

° Consolidating consumer protection 

¯ Leveling the playing field 



~ CFPB Organizational Chart 



Developments in CFPB Enforcement 

The Enforcement Framework 

¯ Civil Investigative iDemands 

° Notice and Opportuni~ to Respond and Advise 

¯ The Early Enforcement Matters 

° The Enforcement Pipeline 

¯ Future Areas of Focus 



Enforcement Process: CIDs 

¯ CID Authority 

Tight timelines 

¯ Limited appeal rights 

° Electronically Stored Information 



Enforcement Process: The NORA 

¯ Notice and Opportunity to Respond and Advise 

, Provides due process to potential subject of enforcement action 

¯ Provides CFPB with opportunity to test its case before taking action 

¯ Demonstrates Bureau’s willingness to listen to the regulated 

¯ Within limits: 

¯ 14 days to respond 

¯ Legal issues only 



CFPB Enforcement: Capital One 

Alleged failure to monitor third party vendor marketing of credit card add-on 
products, leading to deceptive marketing by vendors in some cases. 

"Numerous instances of’’ inaccurate descriptions of product benefits, 
eligibility, and cost. 

¯ Separate settlements by OCC ($35 million fine) and CFPB ($25 million fine) 

° Restrictions on how Capital One and its vendors may market add-on 
products going forward. 

° Estimated $150 million in restitution to all customers during relevant period, 
representing full refunds of fees paid for the add-on products. 

Vendor management guidance document accompanied settlement 



CFPB Enforcement: Discover 

Alleged deceptive marketing of credit card add-on products by Discover and 
by third party vendors 

Examples of misrepresentations and omissions included: 

° Product described as free benefit rather than optional fee-based product 

° Consumer was rushed through mandatory disclosures 

° Lack of clarity on ~vhether and when product has been purchased 

Joint settlement ~vith CFPB and FDIC ($14 million fine) 

Restrictions on how Discover and its vendors may market add-on products 

Minimum $200 million in refunds to 3.5 million customers 

° Full refunds to customers enrolled in products for less than one year 

° 90 da~vs of refunds to customers enrolled for more than one year 



CFPB Enforcement: American Express 

Alleged violations relating to debt collection, credit card promotions, credit 
reporting, card late fees 

Multiple settlements by three American Express entities with CFPB, FDIC, 

OCC, and Federal Reserve, for a total fine of $27.5 million 

Restrictions on how American Express and its third parts, collectors may 
collect certain debt going forward 

Estimated $85 million in restitution to approximately 250,000 customers 

° Includes return of already collected debt in some cases, where there is no 
dispute about whether the debt is old 

° Also includes partial refunds of late fees and additional payments on 
credit card promotions 



The Pipeline of Cases 

¯ Vendor Management 

¯ Add-on products 

Discrimination 

¯ Disparate impact 

¯ UDAAP in marketing 

¯ "Debt traps" 

¯ Debt Collection, Loan Servicing and Credit Reporting 



Other Issues Ahead 

Enforcement Attorneys and Examination 

Challenges to Director Cordray’s appointment 

¯ Arbitration Study and Regulations 



From: 

Sent: 

To: 

Subje~: 

Sandier O’Neill <investmentbanking@~ndleroneill.com> 

Friday, December 13, 2013 5:34 PM 

Broome, Li s~ L <lbroome@emM.unc.edu> 

Revi~d Invitation - The Volcker Rule’s hnpact on Regional mad Communi~ Banks 

Sandler O’Neill has published a new paper on the impact of the Volcker Rule on regional and 
communiF banks. Written by PrincipaJ~ Thomas W. Killian, the piece outlines how the role will affect 
bank investment and hedging strategies. It also outlines the factors that determine whether a fired is a 
Covered Fand, what constitutes an Ownership Interest and the permissibility of hedging activities. 

To access the paper, click here. 

For a more detailed discussion, Sandler O’Neill will host a client webinax on the~ issues. 
The Volcker Rule’s Impact on Regional and Community Banks 
Date: Thursday, December 19, 2013 
Time: 4 p.m. - 5 p.m. ET 
To Register: 

Click on the link below 

https://’sandler-oneill.webex.com/sandler-oneill/onstage/g.php?t=a&d=668876201 
’lhen click the highlighted word "register" and fill out the form. 

Executive Summary: 

The Volcker Rnle restricts U.S. ba~ from investing in funds with collateral comprised of less tham 100% 
loans that m’e not registered with the SEC and from engaging in hedging activities that do not hedge a 
specific identified risk. As a result, we expect to see a number of changes in bank investment and hedging 
strategies including: 

- Significant reduction in bank investments in the debt tranches of Covered l:’unds of collateralized debt 
obligations (CDOs) and possibly collateralized mortgage obligations (CiVlOs); 

- Significant reduction in ba~k investments in the debt traaaches of collateralized loaaa obligations 
(CLOs) and a shift in focus to transactions with 100% loam collateral; amd 

- Hedging activities will be restricted to risk-mitigating hedges of qnaaatifiable risk. 
Expert Sandier O’Neill Panel: 

Tom Killian - PrincipaJ~, Investmem Banking 

Adam Mandel Principal, Head of TPS CDO Trading 

Al~qtn Sm:abanchong Managing Director, Head of CLO Trading 

Sara Higgins Managing Director, Head of Interest Rate Products 

Jeff Harte Principal, Equity Research 

http://www,sandleroneill.comiemail-disclaimer.htm 



Fl’om: 

Sent: 

To: 

Cc: 

Subject: 

Attach: 

Bonnie Murdock <bmuidock~bm~kofnc.com> 

Thursday, March 20, 2014 2:26 PM 

tgaeta@wyrick.com 

Broome, Lis~ L <lbroome@email.unc.edu> 

Rick Callicutt 

BiolLDC.docx; BNCN Investor Presentation March 2014.pdf; BNCN Investor Presentation March 2014.pptx 

Attached you will find Rick Callicutt’s BIO and an investor presentation on Bank of North Carolina. Let me know if you need anything else. 

Bank of North Carolina. The place to be...for all tile fight reasons. 

This email and any files transmitted with it are confidential and 

intended solely for the use of the individual or entity to whom 

they are addressed. 

If you have received tNs email in error please notify the 

ofigiuator of the mes~ge. This footer also confirms that this 

email mes~ge has been scanned for the presence of computer viruses. 

Any views explessed in this message are those of the individual 

sendei; except where the sender specifies and with authoriF, 

states them to be the views of Bank of North Carolina. 

Scanning of this message and addition of this footer is performed 

by Websense E-maJl Filter s~vare in conjunction ruth 

virus detection software. 

This message has been scanned for viruses and contem by Gladiator eShield. 





Mr. Wagner joined Raymond James as part of the Howe Barnes merger in 2010. Mr. 
Wagner is a Managing Director, heading up the Financial Institutions Group in Raleigh, 
NC which focuses on community depository businesses. Mr. Wagner has been an 
investment banker to financial institutions in the Southeast since 1992 and has 
represented both buyers and sellers in merger transactions as well as capital raising 
transactions involving all forms of capital; including, common equity, subordinated debt 
and trust preferred securities. In addition, Mr. Wagner works closely with numerous 
community banks providing strategic advisory services regarding capital management, 
shareholder value creation and acquisition strategy. His team makes frequent 
presentations to the managements and boards of directors providing insight and updates 
of current market conditions in the financial services industry. Prior to j oining Howe 
Barnes, Mr. Wagner was a Managing Director at Triangle Capital Partners and prior to 
that, a Senior Vice President at Trident Securities. Mr. Wagner served as a Vice 
President and corporate tax manager of First Citizens Bank, Raleigh, NC prior to j oining 
Trident. He began his career with at Deloitte & Touche in Columbus, OH. Mr. Wagner 
holds a B.S. degree from Miami University and an M.B.A. degree from the Fuqua School 
of Business at Duke University. Mr. Wagner is also a Certified Public Accountant. 



PAUL 
H A. S :T:I N G S 
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FFom: 

Sent: 

To: 

Subject: 

Beth Whitehead <kewhitehead@asbhawaii.com> 

Monday, JanuaD~ 27, 2014 1:39 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

RE: Banking Institute -- URGENT -- Sponsorships and Board Listing 

Do you have more info on ABCs. I may want to send ~ few folks... 

From: Broome, Lissa L [maJlto:lbroome@email.unc.edu] 
Sent: Monday, January 27, 2014 6:07 AM 
To: Center for Banking and Finance Board of Advisors 
Subject: [boardadvisors] Banking Tnstitute -- URGENT-- Sponsorships and Board Listing 

Friends - 

I hope you all had a wonderful holiday and a happy New Year. There are several items below that need your immediate attention. 

It is time to solicit sponsors for our annual Banking Institute which will be held April 3-4 in Charlotte. The sponsorships remain ~1500. The sponsorship 

information is attached, including information about the two complimentary admissions to the program. 

o Please let me know by end of day on January 31 if your bank or firm will be able to sponsor this year. The journal will be going to press shortly after 

that date and we want to be sure to be able to acknowledge your contribution in the journal. The sponsor payment is not due until March 3 (and 

extended payment terms are available, if needed). 

¯ The journal will also include the listing of our board of advisors. Please proof your listing on the attachment and let me know any changes that need to be 

made by the end of day on January 3"1. 

¯ The tentative agenda for the program is also attached. It will be posted on our website and online registration will be activated soon. Please mark your 

calendars for April 3-4. I will let you know when registration is available. 

Please also make a note of the "ABCS of Banking Law" program that will be held at the offices of Mayer Brown in Charlotte on April 2. Its online registration 

will be activated soon. Please help us promote this program among your associates and clients who may benefit from a one-day overview of banking law 

and regulation. 

I’ll follow up next week tracking down the stragglers to the requests listed above (don’t be one of them!) and letting you know about when online registration will 

be available for both programs. We appreciate all you do to support the Banking Institute. We have another terrific line-up thanks to our program coordinators. We 

are counting on you (as we always do) to help spread the word and attract our program audience. 

Take care, 

Lissa 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

9:19.962.7066 

http:i!www.law.unc.edu/centers/banking 

Access my papers on SSRN at: http]//ssrn.com/author=248720 

Description: 
http://www.law.unc.edu/images/news/media/bankingfinance web 542.jpg 

¯ -- You are currently subscribed to 

boardadvisors as: kewhitehead(d~asbhawaii.com. To unsubscribe send a blank 
emaJl to leave-34164220-3470825.320826a93be2945c0[~t24b30a6ce9fe6@listserv.nnc.edn 



Sent: 

To: 

Subje~: 

A~ach: 

eugene.m.ka~z@wellsfargo .com 

Tuesday, March 25, 2014 11:38 AM 

Broome, Lis~ I, <lbroome@emaJl.unc.edu> 

ABCs of Banking - 2014 Deck 

EDOCS-#1986968-v3-ABCs of Banking Regulation Supervision and Enforcement.PlXF 

Lissa, here is my deck revised for this year’s progrmn. 

Gene 

Eugene M. Katz 

Senior Company Cotmsel 

Corporate Regulatory Section 

Wells Fargo Law Depar~nnent 

D1053-300 

One Wells Fargo Center 

301 South College Street 

Charlotte, North Carolina 28202 

(704) 383-7707 

(704) 715-4496 (fax) 
Et~o_eneM.Katz~wellsfar~o.com 



From: 

Sent: 

To: 

Subject: 

Attach: 

engene.m.kalz@wellsfargo.com 

Thursday, March 27, 2014 9:39 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

ABCs of Banking Deck 

EDOCS-#1986968-v3-ABCs of Banking Regulalion Supervision m~d Enforcement.PlXl" 

Lissa, would you use this revised deck for my presentation instead of the one sent earlier this week? It occurred to me that I need to add a bit more to accommodate a 

few items peculiar to CFPB. Thanks. 

Gene 

Eugene M. Kalz 

Senior Company Counsel 

Corporate Regulatory Section 

Wells Fargo Law Depar’nnent 

D1053-300 
One Wells Fargo Center 

301 South College Street 

Charlotte, North Carolina 28202 

(704) 383-7707 

(704) 715-4496 (fax) 

EtNene~M.Katz,@~wellsfar,o_o.com 



Frolll ." 

Sent: 

To: 

Subject: 

Attach: 

Char Dumas <chmdumas@mvalaw.com> 

F dday, January 14, 2011 2:03 PM 

Broome, Lis~ L <lbroome@email.unc.edu> 

Rick H~lett <rickh~let@mvalaw.com> 

UNC School of Law Center for Banking and Finance - Corporate Sponsorship 

mva- wlfitewNuelong.png 

Good afternoon Professor Broome, 
I received your request for corporate sponsorship for the Banking Institute from Rick Hazlett. I wanted to let you know that Moore & Van Allen would like to be a sponsor again 
this year and the check is on the way to you now. I will email you the information regarding who will be using our two complimentary registrations once we get closer to the 

date. 
Thank you. 
Char 

Charlene Leeson Dumas 
Professional Development Manager 

Suite 4700 

100 North Tryon Street 

Charlotte, NC 28202-4003 

T 704 331 2427 

F 704 339 5927 

chardumas@mvalaw.com 

To comply wit:h cert:ain U.S. Treasury regulations, we inform you that:, unless expressly stated otherwise, any U.S. Federal tax advice contained in this e-mail, including 

attachments, is not intended or written to be used, and cannot be used, by any person for the purpose of avoiding any penalties that may be imposed by the Internal Revenue 

Service. 

CONF’I’DENT’JrAL & pR’Jrv’rLEGED 

Unless otherwise indicated or obvious from the nature of the following communication, the information contained herein is attorney-client privileged and confidential 

information/work product. The communication is intended for the use of the individual or entity named above. If the reader of this transmission is not the intended recipient, you 

are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited. If you have received this communication in error or are not sure 

whether it is privileged, please immediately notify us by return e-mail and destroy any copies, electronic, paper or otherwise, which you may have of this communication. 



From," 

Sent: 

To: 

Subject: 

Nedzbal& Michael <mnedzbaJa@hunton,com> 

Wednesday, Janua~- 26, 2011 10:21 AlVl 

Broome, Lis~ I <lbroome@ema~l unc edu> 

RE: [bo~acdadvi~rs] BaJ~king Institute Registration and Other Important Announcements 

Lissa, unfortunately I will be at another conference through Wed that week and will not be able to get up to NY for the lecture series this time - seems like a great program. At 

least one of my colleagues in NY has signed up to go. 
We will be sponsoring the Banking Institute as usual. Are you alright if we submit funds on April 1 like previous years? 

M ike Nedzbala 

Hunton & Williams LLP 

Bank of America Plaza, Suite 3500 

101 South Tryon Street 

Charlotte, N.C. 28280 

(704) 3784703 phone 

(704) 3784890 fax 

e-mail: mnedzbala@hunton.com 

From; Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent= Tuesday, January 25, 2011 5:42 PM 
To; Center for Banking and Finance Board of Advisors 
Subject; [boardadvisors] Banking Institute Registration and Other Important Announcements 

Friends - More important announcements: 

1. Please RSVP to Brandon Wright, wr[g~tb@~rn~!!:9£c=Ad~, if you are able to attend the Inaugural NY Lecture Series featuring Rodgin Cohen on Thursday, 

February :10. The invitation is attached. Feel free to pass it to a colleague or a friend in NYC that you think would benefit from getting to know our Center 

for Banking and Finance. 

2. If you live in the Triangle, please consider attending our lecture and dinner in memory of our former colleague on the Board of Advisors and at the School 

of Law, Donald C. Clifford. This year’s lecture will be given by our own Joe Smith. The reception begins at 6:30 on Friday, February 1:1 and the cost is {;30. 

Please contact Jackie Carlock, ~_c___a__r_!_9__£15____@____e___m____a_!J_:__u___q_c_:__e___d___u_., to register. 

3. Online registration for the Banking Institute is now live at http:iiwww.law.unc.edu/cle!bankinginstituteidefault.aspx. There is a selection from the pull- 

down menu for corporate sponsors (two complimentary admissions), as well as other registration options. If you need assistance with online registration, 

please call Conrad Bortz for assistance, 919-843-9288. 

4. I have attached our current list of paid and committed sponsors. If your bank or firm would like to sponsor, please let me know by January ~1 to ensure that 

your bank/firm is listed in the Banking Journal list of sponsors. Sponsorship is $1500. 

5. I have attached our updated board of advisors list. If you see anything wrong with your name or affiliation, please let me know by January ~:1 so that your 

listing will be correct in the Banking Journal. 

Thanks for all of your support, 

Lissa 

Lissa L. Broome 

Wachovia Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

:: ~:*:2 :: http://~tcw.lawunc.edu/images/news/media/bankingfinance 

...... web 542 jpg 

¯ -- You are currently subscribed to 

boardadvisors as: _r_~!:~__e_~__b__&J__a__@__h___u__r!~?__r_£_c_£_r_~~. To unsubscribe send a bla~nk 

emaJl to ]_e_.a_ ~_:_e_.-__2_._8_..5_ .5__0_._4_.2_: 1___-__1_ .6_% .6__8_._8_.:~..e_ !_7.b aJ__3_.d__2_._b_. _c_4__d_..6_ LV_.2_:c_,._b_.(_:! .0__b_.c_, .4__2_._S_..d_c_’::a_#;?. (~! i_# t_g e_.r _~::__~_~_r_Lc_:._e_&~.[ 



Fl’om: 

Sent: 

To: 

Subject: 

C~ilIin, Tim <tgrilSn@poynerspruill.com> 

Wednesday, February 1, 2012 11:26 AM 

Broome, Lis~ I <lbroome@email unc edu> 

RE: Ba~king Institute Impo~m~at Announcements 

l.issa: Of course, Pogner Spruill I.LP will sponsor this year, as it has every gear since inception of the institute, Thanks for your leadership. Tim 

Timothg W. Griffin 

Po~’~er S~u~f LLP 
23td Floor; 301 8, Co~bge 

Chaflo~e, Nodh Caro~a 28202 
telephone 704-342-5251 
~ax 704-.342.~264 

twgriffin@poyners.com 
~@bs~te: PoynetspruilLcom 

From: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent; February 0:[, 20:[2 :[0:32 AM 
To-" Center for Banking and Finance Board of Advisors 

C¢-" Bortz, Conrad 
Subject-" [boardadvisors] Banking Institute Important Announcements 

Friends - 

A few important announcements: 

Please review the first two documents. If you said you would sponsor and I left you off, please let me know. It’s not too late to sign up to be a 

sponsor (the third attachment has all the info). We’re trying to finalize these two lists so they go into the Banking Journal by Wednesday, February 

8. 

* Sign up for the Banking Institute. Online registration is up and running at http:!/www.law.unc.edu/cle/bankinginstitute!Io~istics/default.aspx. If 

you are a sponsor, you have two complimentary admissions and you use the pull-down menu to indicate (when it is time for payment) that you are 

a prepaid corporate sponsor. 

* Reserve your hotel room at The Ritz-Carlton (links from the page above). The rooms go fast. 

* Encourage your colleagues to attend the Banking Institute (check out the great program agenda which is posted at the link above) and also the ABCs 

of Banking (a one-day program on March 28) for those wishing a basic introduction to Banking Law. This would be great for new associates or those 

who work occasionally with bank clients and need to understand a little more about the regulatory structure governing banks. 

Thanks to the coordinators for planning a terrific panel. I look forward to seeing you all in Charlotte. 

Lissa 

Lissa L. Broome 

Wachovia Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

9:19.962.7066 

::~:: Description: 

http://www.law unc.edu/irnages/news/media/bankingfinance 

web 542.jpg 

¯ -- You me cmrenfly subscribed to 

boardadvisors as: 15vgrifl]n,@lmwnerspmilLcom. To unsubscribe send a blank 

email to leave-30759247-1695671.9e9affcTe186614bc5011:~76693e17402(E~listset~’.unc.edu 



From: 

Sent: 

To: 

Subject: 

Kenneth Johnston <kjohnston@krcl.com> 

Tuesday, January 8, 2013 4:15 PM 

Broome, Lissa L <lbroome@emaikunc.edu> 

Re: [boardadvisors] Important Invitation and Sponsorships 

Also, we will sponsor the Institute and a reception. 

From: <Broome>, Lissa Broome <lbroome@email.unc.edu> 

Reply-To: Lissa Broome <lbroome@email.unc.edu> 

Date: Tuesday, January 8, 2013 12:59 PM 

To: Center for Banking and Finance Board of Advisors <boardadvisors@listserv.unc.edu> 

Subject: [boardadvisors] Important Invitation and Sponsorships 

Friends - I hope you all had a wonderful holiday season and are already started on a great new year. Some important announcements and opportunities for your 

consideration, 

<!--[if !supportLists]-->l. <!--[endif]-->On February 7-8 at The George Washington University law School, the Center is co-sponsoring an exciting 

program, "The Political Economy of Financial Regulation." Keynote speakers include Michael Barr (Michigan Law School Professor and Assistant Secretary 

of the Treasury for Financial Institutions, 2009-10), Simon Johnson (MIT Professor and co-author of "13 Bankers"), and Joseph Stiglitz (Columbia University 

Professor and Nobel Prize Winner for Economics, 2001). The agenda and RSVP are available at 

http:/!www.law.unc.edu/documents/banking/programs!politicalrealitygwu.pdf. 

<!--[if !supportLists]-->2. <!--[endif]-->We are soliciting sponsors for "The Political Economy of Financial Regulation" to help defray its costs. Thanks to The 

Clearing House for being the first to step up. I wrote to some of you with DC offices yesterday, hoping that you would consider this .~2,500 sponsorship 

opportunity. Sponsors are listed in the program materials, guaranteed attendance for four, invited to send one representative to the invitation-only 

speakers’ dinner on February 7 featuring after-dinner remarks by the Honorable Stanley Sporkin, mailed two published volumes of the conference 

materials, and acknowledged in the published volume. If you are interested, please contact me as soon as possible. Each of the sponsoring institutions has 

made a financial commitment to the program, but those commitments will not cover the full costs, so we need the sponsorships to pay the bills. 

<!--[if !supportLists]-->3. <!--[endif]-->Mark your calendars for the "ABCs of Banking Law" on March 20 at the offices of AIston + Bird in Atlanta. This program 

is helpful for new associates and those who would appreciate a review!overview of banking regulation, including those who might work in-house or for 

banks but on non-regulatory matters. We have a wonderful group of panelists lined up again for this program. Registration will open at the end of the 

month. More information is available at http:iiwww.law.unc.edu/cleiabcbanking/default.aspx. 
<!--[if !supportLists]-->4. <!--[endif]-->Mark your calendars for the annual Banking Institute which will be held March 21-22 at The Ritz-Carlton in Charlotte. 

Thanks to those helping with the program planning. Jim Strother of Wells Fargo has agreed to give the general counsel remarks and Mike Calhoun from the 

Center for Responsible Lending will be delivering the Clifford Lecture. The talented panelists lined up so far include John Beccia, Walter Dellinger, Pat 

Doyle, Pat Robinson, Jim Scott, and Julie Williams (on 2 panels). Thanks to our coordinators for their efforts in organizing this program. 

<!--[if !supportLists]-->5. <!--[endif]-->Please let me know by January 31 if your bank or firm can sponsor our annual Banking Institute. The sponsorship is 

$1500 and entitles your bank or firm to two complimentary admission to the program, recognition in the North Carolina Banking Institute Journal, and on a 

poster at the program. More complete sponsor information (including an invoice) is attached. 

Thanks for your help with these items. Let me know if you have any questions. 

Lissa 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

h t[_p:/iwww.law.u nc.ed u/cent ersiba n king 

Access my papers on SSRN at: .-h--t--t-p-~:-/-/--s--s-~--n-:~-c--~-~--m-/---a-~-u--t---h--~---r---~--~-2---4--8-~-7-~-2---~- 

i.~.i Description: 
http://w~v law.unc.edu/images/news/media/bankingfinance 
web542.jpg 

-- You are currently subscribed to 

boardadvisors as: kjohnston@krd.com. To unsubscribe send a blank 

email to leave-32596128-6201868.446a1014ab6f548e 7e794c73bf3adb32@listserv.unc.edu 



FFom: 

Sent: 

To: 

Subject: 

Ralston, Hank <HRalslon@rbh.com> 

Tuesday, Janua~ 8, 2013 5:52 PM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

RE: Imtx~rtant Invitation and Slx~nsorships 

Hi l.issa --. Happy New Year! This all sounds good, As to sponsorship, I’m pretty sure our firm made its year-end payment, some of which goes to the Beischer fund 

and some to the Institute sponsorship. So count us in. And please let me know if the money has not shown up. 

See you in March, if no~: beh:~re. Hopeh.Elly our Heels will b,-_~ in d~e tour]lanlen~: by th,-_m, but th*-_W need to picl~ up the pace a little to make sure it’s ~:he right on,:_~! 

H a n k 
Henry H. Ralston 
Robinson Bradshaw & Hinson 
101 North Tryon Street, Suite 1900 
Charlotte, NC 28246 
P: 704.377.8313 
F: 704.373.3913 
hralston@rbh.corn 
www.rbh.com 
This message is intended for the use of the addressee and may contain information that is PRIVILEGED and CONFIDENTIAL, and/or may contain ATTORNEY WORK PRODUCT. This message 
is not intended to be or contain an electronic signature or an agreernent of any kind unless otherwise expressly indicated. If you are not the intended recipient, you are hereby notified 
that any dissemination of this message is strictly prohibited. If you have received this communication in error, please erase all copies of the message and any attachments and notify 

us immediately. 

From: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent: Tuesday, January 08, 2013 2:00 PM 
To-" Center for Banking and Finance Board of Advisors 
Subject: [boardadvisors] Important Invitation and Sponsorships 
Friends - I hope you all had a wonderful holiday season and are already started on a great new year. Some important announcements and opportunities for your 

consideration. 

1. On February 7-8 at The George Washington University Law School, the Center is co-sponsoring an exciting program, "The Political Economy of Financial 

Regulation." Keynote speakers include Michael garr (Michigan Law School Professor and Assistant Secretary of the Treasury for Financial Institutions, 

2009-10), Simon Johnson (MIT Professor and co-author of "13 Bankers"), and Joseph Stiglitz (Columbia University Professor and Nobel Prize Winner for 

Economics, 200:[). The agenda and RSVP are available at http:!/www.lawAmc.edu/documents/banking/programs/politicalrealitygwu.pdf. 

2. We are soliciting sponsors for "The Political Economy of Financial Regulation" to help defray its costs. Thanks to The Clearing House for being the first to 

step up. I wrote to some of you with DC offices yesterday, hoping that you would consider this $2,500 sponsorship opportunity. Sponsors are listed in the 

program materials, guaranteed attendance for four, invited to send one representative to the invitation-only speakers’ dinner on February 7 featuring 

after-dinner remarks by the Honorable Stanley Sporkin, mailed two published volumes of the conference materials, and acknowledged in the published 

volume. If you are interested, please contact me as soon as possible. Each of the sponsoring institutions has made a financial commitment to the program, 

but those commitments will not cover the full costs, so we need the sponsorships to pay the bills. 

3. Mark your calendars for the "ABCs of Banking Law" on March 20 at the offices of Alston + Bird in Atlanta. This program is helpful for new associates and 

those who would appreciate a review/overview of banking regulation, including those who might work in-house or for banks but on non-regulatory 

matters. We have a wonderful group of panelists lined up again for this program. Registration will open at the end of the month. More information is 

available at http://wwwJaw.unc.edu/de/abcbankingidefault.aspx. 

4. Mark your calendars for the annual Banking Institute which will be held March 2:[-22 at The Ritz-Carlton in Charlotte. Thanks to those helping with the 

program planning. Jim Strother of Wells Fargo has agreed to give the general counsel remarks and Mike Calhoun from the Center for Responsible Lending 

will be delivering the Clifford Lecture. The talented panelists lined up so far include John Beccia, Walter Dellinger, Pat Doyle, Pat Robinson, Jim Scott, and 

Julie Williams (on 2 panels). Thanks to our coordinators for their efforts in organizing this program. 

5. Please let me know by January 31 if your bank or firm can sponsor our annual Banking Institute. The sponsorship is $1500 and entitles your bank or firm to 

two complimentary admission to the program, recognition in the North Carolina Banking Institute Journal, and on a poster at the program. More complete 

sponsor information (including an invoice) is attached. 

Thanks for your help with these items. Let me know if you have any questions. 

Lissa 

Lissa L Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

9:[9.962.7066 

http:!iwwwJaw.unc.edu!centers!banking 

Access my papers on SSRN at: http:iissrn.comiauthor=248720 

::X:: Description: 
....... http:/A~vw.lawunc.edu/images/news/media/bankingfinance 

web 542.jpg 

¯ -- You are currently snbscribed to 

boardadvisors as: !Z~.’_a_l_¢_._o_!_~:~r._b.h_:.c_v._r_n_. To unsubscribe send a blank 

em~Jl to !.e_~_~:.e_-_~_5_~_l__2_~-_:3__8_.l__!_2.l__(~_:~_~_L8_ .4_5__e_ .e_7__g_)_e_._d_~8f~_U_~Q~_~}.~}g~.~_~!.i~.~_~y_:~r!~:~! 



From." 

Sent: 

To: 

Subject: 

Hedrick, James T. Jr. <JHedrick@mcguirewoods.com> 

Monday, Februaw 4, 2013 6:26 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

RE: Ba~king Institute Stx~nsors; Board Listing -- LAST CHANCE 

[ will be in touch asap to cow, firm that we will also be a spot, sot. Thanks. 

From: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Se~t; Monday, February 04, 201.3 1.0:4-5 AlVl 
Te: Center for Banking and Finance Board of Advisors 
~ubje~t-" [boardadvisors] Banking [nstitute Sponsors; Board Listing -- LAST CHANCE 

Friends - 

I have attached our current sponsor listing (* indicates that the sponsor has already paid) and our board listing. Both of these will be published in the NC Banking 

Institute journal. We are going to press soon, so we need to get these documents finalized. Please let me know any corrections that I need to make to either 

document by the end of business on Thursday, February 7. 

I have pasted the list of sponsors in below. It is not too late to indicate that you would like to be a sponsor (~;:1500 and 2 complimentary admissions to the program; 

recognition in journal and at the program) and further information is attached (there’s an invoice on the second page of the sponsorinfo document). 

Registration is now open for the Banking Institute and The ABCs of Banking Law at .h---t-t--~--j-j---w----w----w---:~-a--.-w--:.-u---n--c--:-e---d---u--/--£Le--~--d---e--f--a---u--~-t-:--a--s--p---x_. There is a pull-down menu with a 

registration option for Prepaid Sponsor. 

Also, if you or your colleagues in DC would be interested in attending, we still have space (registration is free) for The Political Economy of Financial Regulation. 

This program will be held this Thursday and Friday at George Washington Law School. You may register at 

http:/!www.law.unc.edu/docurnents/banking!programs!politicalrealitygwu.pdf. Many thanks to Poyner Spruill and The Clearing House for assisting in sponsoring 

this program. 

2013 Banking Institute Sponsol~ 

Alston & Bird LLP 

BB&T Corporation 

B~an Cave LLP 

Cadwaladm; Wickersham & Taft LLP 

Dykema Gossett PLLC* 

FHLBank Atlanta 

Fifth Third Bancorp 

Gaeta & Eveson, PA 

Hunton & Williams LLP* 

The Hutchison Compa~ny 

Kilpatrick Townsend & Stockton LLP 

Moore & Van Allen PLLC 

Morrimn & Foerster LLP 

Robinson, Bradshaw & Hinson, PA* 

Smith, Anderson, Blount, Dorsett. Mitchell & Jernigan, LLP 

Vorys, Sater, Seymour and Pease LLP 

Ward and Smith, PA* 

Wells Fargo Corporation 

Williams Mullen 

Winson & Strawn LLP 

Thanks for all of your help in bringing these wonderful programs to fruition. 

Lissa 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 
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From," 

Sent: 

To: 

Subject: 

Hedrick, James T. Jr. <JHedrick@mcguirewoods.com> 

Monday, Februaw 4, 2013 7:45 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Re: Banking Institute Sponsors; Board Listing -- LAST CHANCE 

We are in. Thanks. 

Sent from my iPhone 

On Feb 4, 2013, at 6:35 PM, "Broome, Lissa L" <lbroome(?~)email.unc.edw, wrote: 

Thank_% ,Jim..JuM 

kiasa 

From: Hedrick, James T. Jr. [mailto:JHedrick@mcquirewoods.com] 
Sent= Monday, Februa~ 04, 2053 6:26 PN 

To= Broome, Lissa L 
Subject= RE: Banking Institute Sponsors; Board Listing -- ~ST CHANCE 

~ w~l~ be ~r~ touch asap to confirm that we w~ a~so be a s~onsor Thanks. 

From= Broome, Ussa L [ma~to:~broome@ema~l.unc.edq] 
Sent: Monday, ~brua~ 04, 2013 10:45 AM 
To= Center for Banking and Finance Board of Advisors 
Subject= [boardadvlsors] Banking Institute Sponsors; Board Listing -- ~ST CHANCE 

Friends - 

I have attached our current sponsor listing (* indicates that the sponsor has already paid) and our board listing. Both of these will be published in the 

NC Banking Institute journal. We are going to press soon, so we need to get these documents finalized. Please let me know any corrections that I 

need to make to either document by the end of business on Thursday, ~ebrua~ 7. 

I have pasted the list of sponsors in below. It is not too late to indicate that you would like to be a sponsor ($~500 and 2 complimentary admissions to 

the program; recognition in journal and at the program) and further information is attached (there’s an invoice on the second page of the sponsorinfo 

document). 

Registration is now open for the Banking Institute and The ABCs of Banking Law at http:!/www.law~unc.eduide/default.aspx. There is a pull-down 

menu with a registration option for Prepaid Sponsor. 

Also, if you or your colleagues in DC would be interested in attending, we still have space (registration is free) for The Political Economy of Financial 

Regulation. This program will be held this Thursday and Friday at George Washington Law School. You may register at 

http:!/wwwAaw.unc.edu/documents/banking/programs/polit~calrealitygwu.pdf. Many thanks to Poyner Spruill and The Clearing House for assisting 

in sponsoring this program. 

2013 Banking Institute Sponsors 

Alston & Bird LLP 

BB&T Corporation 

Bwan Cave LLP 

Cadwalader, Wickershmn & Taft LLP 

Dykema Gossett PLLC* 

FHLBank Atlanta 

Fifth Third Bancorp 

Gaeta & Eveson, PA 

Hnnton & Williams LLP* 

The Hutcbison Company 

Kilpatrick Townsend & Stockton LLP 

Moore & Van Allen PLLC 

Morrison & Foerster LLP 

Robinson, Bmdshaw & Hinson, PA* 

Smith, Anderson, Blount, Dorsett, Mitchell & Jemigan, LLP 

Vorys, Sater, Seymour m~d Pease LLP 

Ward m~d Smith, PA* 



Wells Fargo Corporation 

Williams Mullen 

Winson & Strewn LLP 

Thanks for all of your help in bringing these wonderful programs to fruition. 

Lissa 

Lissa L Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

9:19.962.7066 
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From." 

Sent: 

To: 

Subject: 

Raxter, Ronald qraxte@williamsmullen.com> 

Friday, Jannaly 31, 2014 3:52 PM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

RE: Banking Institute -- URGENT -- Sponsorships ~md Board Listing 

I have gotten partial ~.pproval for oL~r sponsorship, but I should be able to get you a final decision ne×t week~ 

From: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent; Monday, January 27, 20.t4 1:1:07 AN 
Te; Center for Banking and Finance Board of Advisors 
Subject: [boardadvisors] Banking Institute -- URGENT-- Sponsorships and Board Listing 

Friends - 

I hope you all had a wonderful holiday and a happy New Year. There are several items below that need your immediate attention. 

It is time to solicit sponsors for our annual Banking Institute which will be held April 3-4 in Charlotte. The sponsorships remain $:1500. The sponsorship 

information is attached, including information about the two complimentary admissions to the program. 

o Please let me know by end of day on January ~:1 if your bank or firm will be able to sponsor this year. The journal will be going to press shortly after 

that date and we want to be sure to be able to acknowledge your contribution in the journal. The sponsor payment is not due until March 3 (and 

extended payment terms are available, if needed). 

* The journal will also include the listing of our board of advisors. Please proof your IBting on the attachment and let me know any changes that need to be 

made by the end of day on ~anuary ~1. 

* The tentative agenda for the program is also attached. It will be posted on our website and online registration will be activated soon. Please mark your 

calendars for April ~-4. I will let you know when registration is available. 

Please also make a note of the "ABCS of Banking Law" program that will be held at the offices of Mayer Brown in Charlotte on April 2. Its online registration 

will be activated soon. Please help us promote this program among your associates and clients who may benefit from a one-day overview of banking law 

and regulation. 

I’ll follow up next week tracking down the stragglers to the requests listed above (don’t be one of them!) and letting you know about when online registration will 

be available for both programs. We appreciate all you do to support the Banking Institute. We have another terrific line-up thanks to our program coordinators. We 

are counting on you (as we always do) to help spread the word and attract our program audience. 

Take care, 

Lissa 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

9:19.962.7066 

http:i!www.law.unc.edu/centers/banking 
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From: 

Sent: 

To: 

Subject: 

Catherine Hendee <Catherine.Hendee@RaymondJames.com> 

Monday, March 3, 2014 10:29 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Bill Wagner- ECM <William.J.Wagne@RaymondJames.com> 

I~NV: hnportant Information -- Banking Institute and the ABCs of Bm~ldng Law -- A Inonth away’. 

Thank you Lisaa, ] hope you have received our sponsor check from Raymond James home o[:fice. I did register Bill and you NI have a room [:or him. I have not 

registered our other ’comp~mentarv’ admission as they have not decided who would attend. ~ w~ RSVP for the advisor’s hmcheon as soon as ~ know. I.et me know 

if you need ~nytMng e]se~ 

Thank you aga~rh 

Catherme I-{er~dee 
AdministratWe Assistant 

T 919.424.0!08 / F 919.424.0! 1o 
4000 W,gsl:chase Bird, Suite 500 
Ral,qgh. NC 27607 

Fre~: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent: Monday, March 03, 2014 10:16 AM 

To: Center for Banking and Finance Board of Advisors 
Subject: [boardadvisors] Tmportant Tnformation -- Banking Tnstitute and the ABCs of Banking Law -- A month away! 

Friends - Our annual Banking Institute and ABCs of Banking Law programs are just a month away (ABCs on April 2 and the Banking Institute on April 3-4) so there are 

several matters that need your attention. 

1. We need you to register for the program. As of last week, there were only 22 registrants. Go to ~://www.law.unc.edu/cle/bankinginstitute/Iogis[ics/. If 

your firm is a sponsor, it receives two complimentary admissions and after you complete the registration information (which we need to compile our 

attendance list and report your CLE credit), then select Prepaid Corporate Sponsor from the pulPdown menu when it is time enter payment information. 

Those of you who are coordinators and panelists should also register, indicating your status as such from the pull-down menu. You will also receive 

complimentary admission. 

2. If you are coming in from out of town, please reserve your hotel room at The Ritz-Carlton. Our room block expires this week, on March 5. The link above has 

the information about reserving a room at The Ritz. 

3. We need your help promoting the April 2 ABCs of Banking Law program and the April 3-4 Banking Institute. I have attached descriptions of each program 

that you can cut and paste into an email to other attorneys at your bank or firm and to others in your network who might be interested in these program. It 

would be very helpful if you could add a personal word about why you think the program is valuable and worth attending and explain your association as a 

member of the Board of Advisors of the Center for Banking and Finance which sponsors each program. 
4. Please also plan to attend our board of advisors luncheon which will be held at The Ritz from 12:30 - 2:30 p.m. on April 4, and notify Conrad Bortz if you (or a 

representative of your firm) can attend, cbortz@email.unc.edu. 

5. I have pasted in below the list of confirmed sponsors for this year’s Institute. Thanks to everyone for your continued generosity. If there is an asterisk by 

your name, that means we had not received your ~;1500 check by last Thursday afternoon. Information necessary to process this payment is also attached 

(the second page includes an invoice). 

Alston & Bird LLP* 

American Savings Bank, F.S.B.* 

Anonymous* 

Bank of America Corporation* 

BB&T Corporation* 

Bell, Davis & Pitt, PA 

Bradley Arant Boult Cummings, LLP 

Brooks, Pieme, McLendon, Humphrey & Leonard, LLP 

Bryan Cave LLP* 

Cadwalader, Wickersham & Taft LLP 

The Clearing House* 

Davis Polk & Wardwell LLP 

Deche~ LLP 

FHLBankAtlanta 

Fifth Third Bancorp* 

First Citizens Bank & Trust Company 

Hunton & V£illiams LLP 



The Hutchison Company* 

Jones Walker LLP 

Kane Russell Coleman & Logan PC* 

Kilpatrick Townsend & Stockton LLP* 

Mayer Brown LLP* 

McGuireWoods LLP 

Moore & Van Allen PLLC 

Morgan, Lewis & Bockius LLP* 

Morrison & Foerster LLP 

Nelson Mullins Riley & Scarborough LLP* 

Paul Hastings LLP* 

Poyner Spruill LLP 

Raymond James & Associates* 

Robinson, Bradshaw & Hinson, PA 

Sandier O’Neill + Partners, LP* 

Smith, Anderson, Blount, Dorsett, Mitchell & Jernigan, LLP* 

Troutman Sanders LLP 

Tucker Ellis LLP* 

Ward and Smith, PA 

Wells Fargo & Company 

Williams Mullen* 

Winston & Strawn LLP* 

Womble Carlyle Sandridge & Rice, LLP* 

Wyrick Robbins Yates & Ponton LLP 

*unpaid 

Plan on weekly updates from me over the next month. I’m looking forward to seeing you soon. 
Best, 
Lissa 
Lissa L. Broome 
Wells Fargo Professor of Banking Law 
Director, Center for Banking and Finance 
UNC School of Law 
CB#33go, Van Hecke-Wettach Hall 
Chapel Hill, NC 27599-33g0 
919.962.7066 
http:!iwww.law.unc.edu!centers!banking 
Access my papers on SSRN at: http:iissrn.comiauthor=248720 
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FFom: 

Sent: 

To: 

Subject: 

Hartman, Fred W. <FHa(tman@mayerbrownrowe.com~ 

Monday, Januao, 23, 2006 3:27 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

BARBRI 

Professor Broome, 

I have the unfortunate experience of having to take the NC Bar Exam this February after moving to Charlotte. After listening to your lecture in the BARBRI review course, which 
I thought was quite good, I’m hoping you would be willing to answer a few questions I have. 

First, on page 13 of your handout, we discuss an exception to when parties to a contract might be able to alter the existing terms without being subject to the pre-existing 
duty rule. One of the examples used is where the parties enter into a contract to remove underground rock and upon drilling find that there is more rock than originally thought. 
The outline suggests that due to unforeseen circumstances, the promissory should be able to modify the terms of the contract. My question to you is why this is the case; 
i.e., despite the additional rock, it’s not impossible for the promissory to perform but merely more time-consuming and costly. Thus, why do we let him off the hook? 

My second question is similar to #1 above, and it relates the doctrine of impracticability on page 39 of the outline. My question here is how do we draw the line in terms of 
what duty is impracticable to perform thus excusing performance from one that is merely more costly? My understanding of the law in this area is that the general rule 
prevents alteration of contract terms where one party, upon completing a job, finds that it will cost her more money than originally thought in completing the deal. In such a 
case, that party generally is expected to perform. Regarding a party’s ability to r~ly on impracticability to modify performance, is it simply a facts and circumstances test- one 
that in terms of appearing on the MBE should be pretty obvious to spot? 

Finally, I have a question regarding an intended, donee beneficiary’s right to sue under a contract. Let’s assume A promises to paint B’s house for $500. Subsequent to that 
contract, let’s assume A makes a $200 gift to his nephew, C. After making the gift, let’s assume further that A tells B to pay him only $300 under their contract and to pay C 
the remaining $200. Assuming A performs fully, if B refuses to pay C, C has a cause of action against B, correct? Alternatively, C does not have a cause of action against A 
because C is only a donee beneficiary (unlike a creditor beneficiary that would have a cause of action against A)? Assuming C does not in fact have a cause of action against 
A, would the results be any different if C detrimentally relied on A’s gift promise (I think it would), such as if C charged $200 worth of costs in reliance on the gift? 

Thank you very much for your help. 

Regards, 

Fmd 

IRS CIRCULAR 230 NOTICE. Any advice expressed above as to tax Inatters was neither written nor intended by the sender or Mayer~ Brown, [{owe & Maw LLP 

to be used and cannot be used by any taxpayer for the purpose of avoiding tax penalties that may be imposed under U.S. tax law. If any person uses or refers te any 

such tax advice in promoling, marketing or recommending a partnelship or other entib,, investment plan or arrangement to any taxpayer, then (i) the advice was written 

to support the premotion or mmketing (by a person other than Mayer, Brewn, Rowe & Maw LLP) of that transaction or matter, and (ii) such taxpayer should seek 

advice based on the taxpayers paNcular circums~nces frem an independent tax advisor 

This email and any files transmitted with it are confidential and intended solely for the use of the individual or entiU to whotn they axe addressed. If you have receNed 

this email in error please notify the system manager. Tiffs message contains confidential information and is intended only for the individuaJ nmned. If you axe not the 
named addressee you should not disseminate, distribute or cow this e-mail. 



From." 

Sent: 

To: 

Subject: 

Bar/Bri ofNC <nc.bar@barbrigroup.com> 

Friday, March 16, 2007 11:24 AM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

Bar/Bri Lecture Schedule 

Pine Ridge Office Center, 6011 Fayetteville Rd., Suite 104-C, Durham, NC 27713 . 919-572-5190 800-300-1822 ¯ Fax 919-572-5194 ¯ nc bm@ba~lxigroup.com 

PROF. LISSA BROOME 

UNC SCHOOL OF LAW 

100 RIDGE ROAD, CB #3380 

CHAPEL HILL, NC= 27599-- 

Dear Professor, 

Thank you for updating your Lecture Handout for bar review 2007!= It’s time now to make the schedule for your lectures this summer. New this year, our primary class will be 

at North Carolina Central University in Durham.= I will provide more details about the location in a future correspondence.= Below is the skeleton of the course schedule.= 

Please indicate the dates when you are no~t available for lectures in Durham and Winston43alem, if applicable.= The Winston-Salem course is due to begin on Thursday May 

24~t--h== I am awaiting the schedule confirmations of the national professors, whose schedules are established by our national coordinator, and then the NC local professors are 

scheduled around those dates. I will try to accommodate your preferences as much as possible, but I will need to get as many possible lecture dates as you can provide, just 

in case. Email me your schedule information, or call me at 1800-300-1822 if you need to discuss. 

Thanks so much! 

Liz 

Summer 2007 Schedule 
LOCATION: NCCU Law School 
TIMES: 9:00am- 12:30pm--unless otherwise indicated 

May 20 

Check-in & 
Materials 

Distribution 

OFF 

OFF 

21 

lntro to NC Exam & 
Lecture Day 1 

28 

22 

Lecture Day 2 

23 

Lecture Day 3 

HOLIDAY 

4 
Lecture Day 10 

29 

Lecture Day 6 

5 
Lecture Day 11 

3O 

Lecture Day 7 

6 
Lecture Day 12 

24 

Lecture Day 4 

31 

Lecture Day 8 

7 
Lecture Day 13 

Pine Ridge Office Center 
6011 Fayetteville Road, Suite 104-C 

Durham, NC 27713 
(919) 572-5190 ¯ 800-300-1822 

nc.bar@barbrigroup.com 

25 

Lecture Day 5 

June 1 

Lecture Day 9 

8 
Lecture Day 14 

26 

OFF 

OFF 

OFF 

24 25 26 27 28 29 30 
OFF Lecture Day 25 Lecture Day 26 Lecture Day 27 Lecture Day 28 Lecture Day 29                  OFF 

July 1 2 3 4 5 6 7 

OFF Possible Make-up Simulated Holiday Simulated Simulated =Exam 

Lecture Day Multistate Exam =Exam Analysis Analysis Day 2 
*9am to 5pm Day 1 %am to 5pm 

*Question Book *9am to 5pm * Bring Question Book 

distributed * Bring Question CLASS E.NDS 

"Bring #2 pencils Book 

8 9 10 11 12 13 14 

15 16 17 18 19 20 21 

10 11 12 13 14 15 16 

OFF Lecture Day 15 Lecture Day 16 Lecture Day17 Lecture Day18 Lecture Day 19 OFF 

17 18 19 20 21 22 23 

OFF Lecture Day 20 Lecture Day 21 Lecture Day22 Lecture Day23 Lecture Day 24 OFF 



22 23 24 
BAR EXAM 

25 
BAR EXAM 

26 27 28 



From," 

Sent: 

To: 

Subject: 

Wright, Sonya N. <wrigsn4@wfu.edu> 

Tuesday, June 5, 2007 3:37 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Barbri Contracts class 

Dear Professor Broome, 
I was in your Barbri contracts class at Wake Forest today and yesterday. I am emailing you about questions based on the class, injunctions were not covered in your lecture. 
Are injunctions never a remedy in contracts cases? In your Barbri class you discussed damages and specific performance as remedies for contract actions. Are injunctions a 
possible remedy only in tort actions? 
I would appreciate a response from you, if you have time. 
Sincerely, 
Sonya Wright 



From: 

Sent: 

To: 

Subject: 

Brown, LaToya Shaunte’ <latoya.s.brown@Vanderbilt.Edu;, 

Saturday, July 7, 2007 9:33 PM 

Broome, Li ssa L <lbroome@email.unc.edu> 

RE: Question from Barbri Contracts Lecture 

Hi there Professor Broome! Hope you’ve made it back safely from Hawaii, or perhaps you’ve extended your vacation! If so, good for you. 

I’m looking at this part performance issue again. You indicated in your reply that you modified your lecture to reflect the view that NC follows the normal rules that an offer 
could not be revoked once performance had begun. However, I just took a look at that hypo again, and it states: "Roofer cannot recover under contract because there is none, 
but he could recover the reasonable value of the services t~ndet~d to avoid unjust enrichment." It seems to me that this reflects old rule. If NC’s rule now coincides with the 
Restatement, shouldn’t the hypo state that the Roofer recovers under the contract? 
I promise I’m not being "that person" right now who finds some kind of enjoyment in finding flaws in the professor lecture (I am sooo far from being that person). I just want to 
make sure I get this point right if and when it shows up on the exam. If it isthe case that NC is no longer distinct from the Restatement, I should probably move on to 
memorizing a true distinction and stop OBSESSING over this point 
Thanks again! 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent: Monday, June 18, 2007 9:25 PM 
To: Brown, LaToya Shaunte’ 
Subject: Re: Question from Barbri Contracts Lecture 

LaToya-- 

Congratulations on being a careful reader! When I wrote the NC distinctions, I assumed that NC law was different thatu the Rst. 1 st or 2nd and that beginning 

performance of the performance requested by an ofi~r looking to a unilateral contract did NOT make the offer irrevocable, but that the offeree could be compensated 

for his reliance on the offer. There was a question in the lecture outline about a roofer who began roofing in response to an offer for a unilateral contract. After he began 

work, the Ott~ror died. The NC treatment under my theory was that the ott~r was NOT irrevocable, but that the roofer could recover for his reliance (labor & 

materiaJs used to reroot). A law professor t?om Campbell (whose son took the NC bar in Feb.) convinced me that the authority for my position was weak and that NC 

followed the normal rules "that the offer could not be revoked once peribmrance had begun. I modified my lecture outline, but the NC distinctions had already been 

printed. My authority for my prior position was a book on NC Contract law. The cases it cited in support of the view it took could, however, be read to support the 

Campbell law professor’s position. 

If you get a question like this on the essay; I would suggest responding by telling the bar examiners that the offer is irrevocable because under the Rst. 1 st, the contract 

has been formed once perfoim~lce has begu~ and under the Rst. 2nd the beginning of performance makes the offer irrevocable. You could also add that there may be 

some authori~ indicating in NC that the offer may be revoked, but that the OE may nevertheless be compensated for his reliance. The upshot is to protect the OE once 

performance has begun. 

Hope this helps. So~ for the confusion. 

Aloha, 

Lissa Broome 

Brown, LaToya Shaunte’ wrote: 

Hi Professor Broome: 
I assume you are in Hawaii right now relaxing in the sun (and having NO pity for those of us preparing for the bar)! Enjoy!!! 
I have a quick question for you about NC’s take on part performance of a unilateral contract and its effect on ability to terminate the contract. The NC 
Distinctions provided in the outline state that NC does not follow the First Restatement and Second Restatement approaches to the part performance limitation. 
According to the Distinctions, part performance does not limit the offeror’s right to terminate the offer. When we looked at the relatinoship between part 
performance and death of the offeror, you said that NC generally follows the "majority rule", which I assume refers to the First Restatement prevailing view that 
an offeror cannot revoke after part performance has been rendered. This appears to contradict the NC Distinctions and I want to make sure I am clear on this. 
Does NC recognize part performance as a bar to revocation of a contract, whether the revocation be by some express act or by the offeror’s/offeree’s death? 
Thanks! 

LaToya 

LATOYA S. BROWN, J.D. 
VANDERBILT UNIVERSITY LA~’ SCHOOL 
MAY 2007 

Lissa L. Broome 

WachovJa Professor of Banking Law 

Di£ector, Cente£ for Banking and Finance 

University of North Carolina School of Law 

CB # 3380 Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

Ph: 9~9-962-7066 

Fx: 919-962-1277 

Emaii: lbroome@email.unc.edu 

Web: www, law.unc.edu/bankin@! 



From: 

Sent: 

To: 

Subject: 

Chris Mann <~cj mann@wm.edu~ 

Saturday, Jnly 14, 2007 10:01 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

BarBri NC Contract qnestion 

Professor Broome, I have a question as I read through the contracts handout we went through. 

On page 21 you talked about covenants not to compete against former employers, and the role is an employer must give consideration to an already employed employee if the covenant not 
to compete is to effective against that employee The question is: Is an ultimatum consideration? IE, sign this and I won’t fire you. 

Thanks. 

Chris 



FFom: 

Sent: 

To: 

Subject: 

Ashden Fein <Ashden.Fein@us.am~y.mil~ 

Saturday, July 14, 2007 10:59 PM 

lissa broome@unc.edu 

Contracts Question 

Professor Broome, 

Good evening. If you have time, I was wondering if you could please answer a Sales question? The hypothetical deals with a 2-206 accommodation issue. I know I 

have spent too much time researching this issue, especially only with 1 week left, but unfortunately, I can not find an answer in supplements, study aids, or even 

doing a quick case law search. 

This hypo is adapted from the Bar/Bri practice MBE - 

Seller and buyer have a valid sales contract for 100 X-Type gloves at ~10 each. Seller sends 90 X-Type gloves and realizes that they don’t have any left, but they do 

have 10 Y-Type gloves, which are better and the same price. They send notice that the 10 Y-Type gloves are "for Accommodation" only. I understand that the 

buyer is now free to accept or reject the Y-Type gloves because the Accommodation Notice effectively works as a counteroffer [2-206(1)(b)]. If the Buyer accepts, 

then the contract is completed and the parties walk away. 

Variation 1: What if the Accommodation notice was for 10 Y-Type gloves for $20 per glove, which is now ~100 more than the original contract? Since this is 

effectively a counteroffer, is the buyer to (1) accept the accommodation and pay the higher price [~1,100]; (2) accept the accommodation and pay the original 

contract price [~1,000]; or (3) reject the entire shipment and sue for breach. If the Accommodation acts as a counteroffer, it seems that the seller can change any 

term they want in the accommodation, however the term "Accommodation" also implies that the price term shouldn’t vary and the seller is only obligated to pay 

the original contract price. 

Variation 2: If upon acceptance of an accommodation, the buyer is obligated to pay the new price term, does the accommodation have to expressly state the price 

term or can it be a reasonable term derived from an outside source, e.g. retail price or market price or seller’s published list price? If no price term is included, 

does the accommodation just default to the original contract price? 

Thank you very much! I hope this wasn’t too much to send over email. If you would prefer to talk in person I can come by this week -since I will be at school 

everyday learning about Texas Oil & Gas, Community Property, etc.! 

Have a great weekend! 

V/r 

Ashden Fein 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Nicola Boone <Njb@mcsumm.com> 

Wednesday, December 26, 2007 7:14 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

Quick Bar Bri Contracts Question: Please help. 

Nicola Boone.vcf 

Dear Prot~ssor: 

I am studying for the NC bar exam and after 17 years find it a daunting 
experience and one that I now remember why I said I would never take 
another bar so many years ago. Anyway, the process is creeping forward 
but I am mixing tap quasi contract and quantum memit and can’t make 
sense of it from the Bar-Bri and PMBR materials Can you g~ve me a 
quick explanation concerning the two? 

Thanks 

Nfl~ki Boone 

Nicola J Boone, Esq 

Board Certified Elder Law Attorney 

McCarthy, Smnmers, Bobko, 

Wood, Sav,?,er & Perry, P.A. 

2400 S.E. Federal Highway, 4th Floor 

Smart, FL. 34994 

Telephone 772-286-1700 

Facsimile 772-283-1803 

e-mail: njb~csumm.com 

Confidentiality Note: ’]’he iriformation contained in this transmission is 
confidential and may be legally privileged. This message is intended 
solely for the addressee(s) named above. Access to this e-mail by anyone 
else is unauthorized. If the reader of this message is not the intended 
recipient, you are hereby notified that any dissemination, distribution, 
disclosure, copying, or any action taken or omitted in reliance on this 
communication is strictly prohibited and may be unlawful When addressed 
to our clients, any opinions or advice contained in the transmission are 
subject to the tetrus and conditions expressed in the governing client 
engagement letter. If you receive this communication in error, please 
noti~ the sender immediately by telephone call to (772) 286-1700 and 
delete the message. Thai,2,: you. 



Full Name: 

Last Name: 

First Name: 

Nicola Boone 

Boone 

Nicola 

E-mail: Njb@mcsumm.com 



Sent: 

To: 

Subject: 

Misti Land~ <land~@mc.edu> 

Wednesday, June 3, 2009 5:40 PM 

Broome, Li s~ L <lbroome@emal.unc.edu> 

Contracts BarBri 

Professor Broome, 

Thank you for coming to teach the contracts section for the bar. After my initial review I have two questions. 

1. On page 7 of the handout: 3.d. Destruction of subject matter will terminate the Oferee’s power of acceptance by the operation of law. What would be the result if 

the offeror fraudulently destroyed the subject matter? 

2. P 39. Waiver. I am not sure hi~w to phrase this queaion other than I don’t understand this. What roll happen with waivers? I think I mn j ust generally confused 

about these waivers. 

This is really no hulD’, I have tons of other things I can leazn in the meantime :-). 

Thank you aga~ 

Misti Land~y Bryant 



From: 

Sent: 

To: 

Subject: 

Coble, Raymond J <rjcoble@liberty.edu> 

Friday, June 12, 2009 6:28 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

BarBri K Lecture 

Professor Broome, 
I have a question about an item on page twenty. My question pertains to the exceptions to the sale of goods for $500 or more You listed, as exceptions, goods that are specially 
manufactured, part performance, and a&nission in a judicial proceeding. 

What about the merchant’s COl~firming memo? Is that not an exception to the $500 or more rule? I seem to remember that from Contracts I, but that was almost three years ago. 

Ray Coble, 3L 
Law Review Staff Member 

ADR Vice Chair 



From: 

Sent: 

To: 

Subject: 

Lissa Broome <lbmome@email.unc.edu;, 

Sunday, Jnne 21, 2009 4:35 PM 

Adjoa Linzy <Adjoa.Li~y@law.duke.edu> 

Re: Baxbri auction question 

I believe the seller can withdra~v before the bidding begins even if the 
auction is ~vithout reserve, assuming there is no specific contract with 
the auctioneer providing otherwise There is no oiler on the table 
until a bid is received. The bid is the offer Once a bid has been 
made, I would assume the seller loses his right to withdraw- the goods 
from the auction. 

Hope this helps Good luck on the bar. 

Lissa Broome 

Adjoa Linzy wrote: 
> Pro£ Broome, 
> I was in the NC BarBri class and have a quick question. Can the seller withdraw auction items ’without reserve’ before bidding starts? I know it cannot be withdra~vn after bidding begins 
but what about before the call for bids begin? 
> 

> Thanks 
> Adjoa 
> 

> Ac~joa LinW 

> Duke Universi~" School of Law 
> Class of 2009 
> adj oa. linw@law.duke edu 
> 

> 

> 

Lissa L Broome 
Wachovia Professor o1! Banking Law 
Director, Center ~2~r Banking and Finance 
University of North Carolina School of Law 
CB # 3380, Van Hecke - Wettach Hall 
160 Ridge Road 
Chapel }{ill, NC 27599-3380 

Tel: 919-962-70(;6 

Fax: 919-962-1277 

Web: http://www.law.unc edu/centers/bankin~ 



Fi"om: 

Sent: 

To: 

Subject: 

Bar/Bri ofNC <nc.bar@barbrigroup.com> 

Thursday, November 5, 2009 1:59 PM 

Broome, Lis~ I <lbroome@emaJ1 unc edu> 

NC Essays 

Hi Lissa, 
When I first solicited your help, I had absolutely no idea how many questions were actually going to arrive in your subject area. I understand that there am more than even I 

originally thought, but I don’t want you to think that I was trying to pull a fast one on you. Indeed, I am fine with you doing just a handful for now, but please read the email 
below that I received from my company president regarding this project. Knowing that this timeline is fast approaching, I am more than fine saying let’s get however many 

done as you can be~.,veen now and December 1st. But because we ultimately want to get more questions answered, there appears to be a 2nd deadline of January 1st (or the 

following business day) for another wave of questions. If you would be able to do any additional questions with the second deadline in mind, please let me know. If not, I 
completely understand, and my only request is for you to bring or send back the questions that you at~ declining to do so that I may find another professor who may be able 
to help. 
Let me also share this information from the editors about the specifications of the answers. The answers should be written in 12-point font, single-spaced, and generally no 
longer than 1 and 1/4 pages per answer. Also, they must follow CIRAC (Conclusion-Issue-Rule-Analysis-Conclusion) format. Kindly submit your answers to me in electronic 
format, as that will facilitate the editors when they put the final manuscript together. Please let me know if you have any other questions or concerns. Otherwise, thanks for 
whatever amount of help you can offer towards this project. 
Best regards, 
Liz 

From: Sims, Mike (WEG) 

Sent: Thursday, November 05, 2009 11:34 AM 

To: Garner, Elizabeth (WEG) 
Cc: Barnes, Marc (WEG); Duke, Elizabeth (WEG) 
Subject: RE: NC Essays 
Hi Liz, 
Why don’t we do this: Let’s gel a comn~itrnent from each professor as to how m~ch they can do between now and Dec. 1 and then now and Jan 1. Once we have tile data, 
we can make a decision about how besl to balance 1he book. We shouM also get from Elizabelh Duke tl~e absolute drop dead date for having proofl’ead copy 1o tile printer. 
Wi[h all ol that informa[ion we can figure ou~ the best plan ef action~ 
Thanks. 
Mike 

From: Garner, Elizabeth 0MEG) 
Sent: Thursday, November 05, 2009 9:23 AM 

To: Sims, Mike (WEG) 
Subject: RE: NC Essays 
Importance: High 

Hi Mike, 

Some of the professors currently working on the Essay book project are saying that the number of questions in their subject(s) of interest (even just going back to 

2000) are oL~tside of whaL they ~:an reasonably finish b,-:d:ween now and December 1~t with tfu-:~ir other teaching and ,-:~>:tra-curri~:L~lar obligations. Hearh~g thaL is 

there a "bar,-:~-bones nlinimLm~" nunlb,-_~r of quesLions that we can accept per sabject in orch-:~r to get a reasonable book together between now and Dec,-:~nlb,-_~r? For 

example, if we carl ask each professor to write aL leasL 5 questions (or so~x~e other’ ~x~agic number) per subject, then at least we’ll have a book that has at least 5 

questions per testable subject going to print. My worry is thaL oLherwise we’ll get 15 Torts questions and 3 Wills questions, and the book will look odd. Please let 

rne know. 

Thanks, 



From: 

Sent: 

To: 

Subject: 

Bar/Bri ofNC <nc.bar~barbrigroup.com> 

Thursday, December 3, 2009 1:53 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

RE: NC Contracts Exam Essays 

Hi Lissa, 
Yes, please send the questions back that you are declining to do. At this point, these questions will have to go unpublished in this first edition of the book (since there is no 
time to find another professor to get them done), but hopefully they can get done for the 2011 edition of the book. Let me know if time was the factor behind your decision not 
to complete them, or if it’s a subject matter issue. If it’s time, I may proposition you with the questions again next year, if you’d be interested with a different deadline. Just let 
me know. 
Thanks!! 
Liz 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent= Wednesday, December 02, 2009 J.1:55 AN 

To= Liz Garner; Bar/Bri of NC 
Subject= NC Contracts Exam Essays 

Hi Liz -- rll do 7 more of the exam problems yon sent me by Jan. 1 (hopefully before). That leaves the following that I will not do: 

July 1996 

February 1998 

February 2002 

February 2004 (Contracts/mortgages/real property) 

February 2006 

July 2009 (Contracts/Liens) 

Do you want me to mail these problems back to yon? 

Lissa 



From: 

Sent: 

To: 

Subject: 

Marc.Barnes@thomsonreuters.com 

Thursday, Janua~ 14, 2010 4:40 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Hello from BARBRI NC 

Hi Professor Broome: 
I just wanted to introduce myself. My name is Marc Barnes and I am the Director of BARBRI of North Carolina and South Carolina. I’ve 
been working out of our North Carolina office since this past summer, and have been with BARBRI since 2001. 
As you may already know, Liz Garner is no longer with our company. I understand that Liz worked with you in a variety of capacities, and 
I look forward to doing the same. I also hope to meet with you sometime in the near future. 
If you have already submitted your Summer 2010 NC Lecture Handout to us, could you please email a copy to me, as we were unable to 
locate it. If you have not yet submitted your handout, please email it to me no later than February 5th. If for some reason you were given 
a deadline of February l 2th - that deadline is incorrect, and actually reflects the date our book goes to print. So, in order to ensure that 

our Summer 2010 students have your most recent handout, we do need it by February 5th. We do apologize for any confusion regarding 
this deadline. 
In the meantime, please let me know if you have any questions or concerns. 
Thanks, and talk soon. 
Sincerely, 
-Marc 



From," 

Sent: 

To: 

Subject: 

Marc.Barnes@thomsonreuters.com 

Friday, JanuaD115, 2010 3:44 PM 

Broome, Li s~ L <lbroome@emml.unc.edu> 

RE: Hello from BARBRI NC 

Thanks Lissa. Just as a reminder, please submit the Lecture Handout in Word, and send an ADA (filled in) copy as well. 

-Marc 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent: Thursday, January 14, 2010 9:26 PM 

To: Barnes, Marc (Legal) 

Subject: Re: Hello from BARBRI NC 

Thanks, Marc. I look forward to meeting you and working with you. I’II get you the outline by Feb. 5. 

Lissa 

Marc.Barnes@thomsonreuters.com wrote: 
Hi Professor Broome: 
I just wanted to introduce myself. My name is Marc Barnes and I am the Director of BARBRI of North Carolina and South Carolina. I’ve 
been working out of our North Carolina office since this past summer, and have been with BARBRI since 2001. 
As you may already know, Liz Carner is no longer with our company. I understand that Liz worked with you in a variety of capacities, and 
I look forward to doing the same. I also hope to meet with you sometime in the near future. 
If you have already submitted your Summer 2010 NC Lecture Handout to us, could you please email a copy to me, as we were unable to 
locate it. If you have not yet submitted your handout, please email it to me no later than February 5th. If for some reason you were given 
a deadline of February 12th - that deadline is incorrect, and actually reflects the date our book goes to print. So, in order to ensure that 

our Summer 2010 students have your most recent handout, we do need it by February 5th. We do apologize for any confusion regarding 
this deadline. 
In the meantime, please let me know if you have any questions or concerns. 
Thanks, and talk soon. 
Sincerely, 
-Marc 



Sent: 

To: 

Subject: 

Marc.Barnes@thomsonreuters.com 

Wednesday, February 3, 2010 3:24 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

RE: Hello from BARBRI NC 

Lissa: 
Electronic works fine, as long as we have PDF and Word copies of your versions for both ADA and the book. 

Thanks again. 

-Marc 

From; Lissa Broome [mailto:Ibroome@email.unc.edu] 
Sent; Wednesday, February 03, 20:[0 :[0::[7 AM 
To; Barnes, Marc (Legal) 
Subject; Re: Hello from BARBRI NC 

Marc -- Thanks for the reminder. Are electronic copies sufficient by the 5th or do I need to deliver a hard copy as well. It would obviously be much more convenient 

for you to print out the hard copy and for me to just deliver electronically. Let me know. 

Lissa 

Marc.Barnes@thomsonreuters.com wrote: 

Hi Lissa: 

As a reminder, your NC handout is due on Friday, February 5th. In addition to a hardcopy, please email both the lecture handout and ADA 

versions in Word and PFD. Thanks. 
Sincerely, 

-Marc 

From; Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent; Thursday, January :[4, 20:[0 9:26 PM 
To; Barnes, Marc (Legal) 
Subject; Re: Hello from BARBRI NC 

Thanks, Marc. I look forward to meeting you and working with you. I’ll get you the outline by Feb. 5. 

Lissa 

Marc.Barnes@thomsonreuters.com wrote: 
Hi Professor Broome: 
I just wanted to introduce myself. My name is Marc Barnes and I am the Director of BARBRI of North Carolina and South Carolina. I’ve 
been working out of our North Carolina office since this past summer, and have been with BARBRI since 2001. 
As you may already know, Liz Carner is no longer with our company. I understand that Liz worked with you in a variety of capacities, and 
I look forward to doing the same. I also hope to meet with you sometime in the near future. 
If you have already submitted your Summer 2010 NC Lecture Handout to us, could you please email a copy to me, as we were unable to 
locate it. If you have not yet submitted your handout, please email it to me no later than February 5th. If for some reason you were given 
a deadline of February 12th - that deadline is incorrect, and actually reflects the date our book goes to print. So, in order to ensure that 

our Summer 2010 students have your most recent handout, we do need it by February 5th. We do apologize for any confusion regarding 
this deadline. 
In the meantime, please let me know if you have any questions or concerns. 
Thanks, and talk soon. 
Sincerely, 
-Marc 





From: 

Sent: 

To: 

Subject: 

Marc.Barnes@thomsonreuters.com 

Monday, February 15, 2010 4:28 PM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

RE: Hello from BARBRI NC 

Do you think you cover enough Sales for MBE purposes? 

-Marc 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent: Monday, February 15, 2010 4:26 PM 
To: Barnes, Marc (Legal) 
Subject: Re: Hello from BARBRI NC 

I cover some related to general formation, statute or frauds, parol evidence, battle of forms, but do not discuss remedies, warranties, default terms, and risk of 

loss. 

It struck me that it was an artificial distinction to treat these as separate subjects. I could add some Sales to my talk, but I use most of my time on the common law 

aspects of contracts. 

Let me know what you decide to do. 

Lissa 

Marc.garnes@thomsonreuters.com wrote: 

Hi Lissa: 
Quick question: We are considering eliminating our Sales lecture (by David Sokolow.) Do you cover much sales in your Contracts 

lecture? 

Thanks. 

-Marc 

From: Lissa Broome [.n--1--a-~[[-t;~-~-;~[-b--r--~---~-~--m-~-e--@---e---m---a-j~#-~-n--c-~#-~-d--u-~ 
Sent= Thursday, February 04, 2010 2:22 PM 
To: Barnes, Marc (Legal) 
Subject: Re: Hello from BARBRI NC 

Hi Marc -- I’ve attached the outline in word and pdf and the filled-in outline in word and pdf. Let me know if you need anything else. 

Lissa 

Marc.Barnes@thomsonreuters.com wrote: 

Lissa: 
Electronic works fine, as long as we have PDF and Word copies of your versions for both ADA and the book. 

Thanks again. 

-Marc 

From: Lissa Broome [mailto:lbroome@email.unc.edul 
Sent= Wednesday, February 03, 2010 10:17 AM 
To: Barnes, Marc (Legal) 
Subject= Re: Hello from BARBRT NC 

Marc -- Thanks for the reminder. Are electronic copies sufficient by the 5th or do I need to deliver a hard copy as well. It would obviously be much more convenient 

for you to print out the hard copy and for me to just deliver electronically. Let me know. 

Lissa 

Marc.Barnes@thomsonreuters.com wrote: 

Hi Lissa: 

As a reminder, your NC handout is due on Friday, February 5th. In addition to a hardcopy, please email both the lecture handout and ADA 

versions in Word and PFD. Thanks. 
Sincerely, 

-Marc 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent= Thursday, January 14, 2010 9:26 PM 
To: Barnes, Marc (Legal) 
Subject: Re: Hello from BARBRT NC 

Thanks, Marc. I look forward to meeting you and working with you. I’ll get you the outline by Feb. 5. 

Lissa 

Marc.Barnes@thomsonreuters.com wrote: 
Hi Professor Broome: 
I just wanted to introduce myself. My name is Marc Barnes and I am the Director of BARBRI of North Carolina and South Carolina. I’ve 
been working out of our North Carolina office since this past summer, and have been with BARBRI since 2001. 
As you may already know, Liz Carner is no longer with our company. I understand that Liz worked with you in a variety of capacities, and 
I look forward to doing the same. I also hope to meet with you sometime in the near future. 
If you have already submitted your Summer 2010 NC Lecture Handout to us, could you please email a copy to me, as we were unable to 
locate it. If you have not yet submitted your handout, please email it to me no later than February 5th. If for some reason you were given 
a deadline of February 12th - that deadline is incorrect, and actually reflects the date our book goes to print. So, in order to ensure that 

our Summer 2010 students have your most recent handout, we do need it by February 5th. We do apologize for any confusion regarding 
this deadline. 



In the meantime, please let me know if you have any questions or concerns. 
Thanks, and talk soon. 
Sincerely, 
-Marc 





FFom: 

Sent: 

To: 

Subject: 

Marc.Barnes@thomsonreuters.com 

Tuesday, February 16, 2010 4:43 PM 

Broome, Lis~ I <Ibroome@ema~l unc edu> 

RE: Hello from BARBRI NC 

Let me think on this one. I’ll get back to you in a few days. I doubt we’ll change anything for this summer though. 

Thanks 

-Marc 

From: Lissa Broome [mailto:Ibroome@email.unc.edu] 
Sent: Monday, February 15, 2010 10:27 PM 
To: Barnes, Marc (Legal) 
Subject: Re: Hello from BARBRI NC 

I don’t really know. Do you have a copy of the prior lecturer’s outline that I could look at? If I were to cover it, I’d need to add to my current outline (which I just 

turned in) and expand my time from one 3 hour session and one 3 1/2 hour session to at least 2, 3 1/2 hour sessions. If there’s enough time to fit the new material 

in, I could try it, but would want to talk about a preparation fee to add that material and revise the outline. 

Let me know. 

Lissa 

Marc.Barnes@thomsonreuters.com wrote: 
Do you think you cover enough Sales for MBE purposes? 

-Marc 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent: Monday, February 15, 2010 4:26 PM 
To: Barnes, Marc (Legal) 
Subject: Re: Hello from BARBRI NC 

I cover some related to general formation, statute or frauds, parol evidence, battle of forms, but do not discuss remedies, warranties, default terms, and risk of 

loss. 

It struck me that it was an artificial distinction to treat these as separate subjects. I could add some Sales to my talk, but I use most of my time on the common law 

aspects of contracts. 

Let me know what you decide to do. 

Lissa 

Marc.Barnes@thomsonreuters.com wrote: 

Hi Lissa: 
Quick question: We are considering eliminating our Sales lecture (by David Sokolow.) Do you cover much sales in your Contracts 

lecture? 

Thanks. 

-Marc 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent= Thursday, February 04, 2010 2:22 PM 
To: Barnes, Marc (Legal) 
Subject: Re: Hello from BARBRI NC 

Hi Marc -- I’ve attached the outline in word and pdf and the filled-in outline in word and pdf. Let me know if you need anything else. 

Lissa 

Marc.garnes@thomsonreuters.com wrote: 

Lissa: 
Electronic works fine, as long as we have PDF and Word copies of your versions for both ADA and the book. 

Thanks again. 

-Marc 

From: Lissa Broome [mailto:lbroome_@email.unc.edu] 
Sent: Wednesday, February 03, 2010 10:17 AM 
To: Barnes, Marc (Legal) 
Subject= Re: Hello from BARBRf NC 

Marc -- Thanks for the reminder. Are electronic copies sufficient by the 5th or do I need to deliver a hard copy as well. It would obviously be much more convenient 

for you to print out the hard copy and for me to just deliver electronically. Let me know. 

Lissa 

Marc.Barnes@thomsonreuters.com wrote: 
Hi Lissa: 

As a reminder, your NC handout is due on Friday, February 5th. In addition to a hardcopy, please email both the lecture handout and ADA 

versions in Word and PFD. Thanks. 
Sincerely, 
-Marc 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent: Thursday, 3anuary 14, 2010 9:26 PM 
To: Barnes, Marc (Legal) 



Subject: Re: Hello from BARBRI NC 

Thanks, Marc. I look forward to meeting you and working with you. I’II get you the outline by Feb. 5. 

Lissa 

Marc.Barnes@thomsonreuters.com wrote: 
Hi Professor Broome: 
I just wanted to introduce myself. My name is Marc Barnes and I am the Director of BARBRI of North Carolina and South Carolina. I’ve 
been working out of our North Carolina office since this past summer, and have been with BARBRI since 200]. 
As you may already know, Liz Garner is no longer with our company. I understand that Liz worked with you in a variety of capacities, and 
I look forward to doing the same. I also hope to meet with you sometime in the near future. 
If you have already submitted your Summer 2010 NC Lecture Handout to us, could you please email a copy to me, as we were unable to 
locate it. If you have not yet submitted your handout, please email it to me no later than February 5th. If for some reason you were given 
a deadline of February 12th - that deadline is incorrect, and actually reflects the date our book goes to print. So, in order to ensure that 

our Summer 2010 students have your most recent handout, we do need it by February 5th. We do apologize for any confusion regarding 
this deadline. 
In the meantime, please let me know if you have any questions or concerns. 
Thanks, and talk soon. 
Sincerely, 
-Marc 





The Mountain Fo~mdation ("Foundation"), a national conservation group headquartered in 

Asheville, No~h Carolina., gives a yea:rly award to a leading consc:rvationist. The axvard :is given 

at a na6onally televised Iavish fund raising banquet, at which the recipient gives a speech and 

receives a hand carved crystal vase e~graved ~,ith his or her name. Former recipients included 

United States senators and leading :[51m stars. 

On January 10. 2001, Foundation President Pete Piper telephoned Diane Deft, star of a television 

nature program, who resides in Durham, NC, and invited her to receive the Fom~datio~ award at 

its mmual banque~ o~. June 15~ 2001. Piper told Def~ that the last ),ear’s award winner, wh.o would 

be flown in from Oregon at Foundation expense, would introduce her. Piper told her that the 

dinner’s success as a Rmdraiser was based on the award winner’s appearance and speech. 

Detk told Piper that she could come bccm~sc she already had an early June I6, 2001 commitmen~ 

to be in Asheville to film a documental’ for a $40,000 foe. She asked Piper to have the banquet 

menu conform to her vegetarian requiremems. 

Pipe:r theol, asked Def~ to send him a w~itten acceptance of the invitation. On January 20, 200 I, 

Deft sent Piper a letter saying: 

"77~ank you jbr q[/2>r7s~,g ~o give me ~he ]%uncta~ios~ A warct a~ your annual banquet in AsDeviHe. I 

am pleased to acceU ~De 200 l ~[o~mtam ]%tmd~ior~ A ~,ard. E~ciosed glease find a photo arid 

bio<graghh:a/,s’ke~:h to use with your promoiio~. " 

The Foundatio~ publicized the 2001 Award Dhmer, purchased a nonrefundable plane ticket from 

Oregon and paid :for a hotel room fbr the fo:rmer winner, paid to have the crystal vase made and 

engraved with Deft’s name and arranged for media coverage of the droner. 

Early in iMay, Deft found her documentary filming had been moved to Iceland, for filming to 

begin on June 16, 2001. On iMay 12, she f~xed a le~cr to Piper saying: 

"/ cam~o~ be m Asi~eviZZe on June ~5, 200L c~s my gre-existing co~mzTctua~ obTigations require me 

to be elsewhere. I ca~mot attes~d your awarct banquetF 

Unable to :find a stNstitute awa:rd recipient on such. short re)rice, the Foundation cancelled the 

event, tt had sold 1000 tickets at $200 each. The Foundation received hundreds of irate messages 



fiom people who staled the}, would :never again donate to the Foundaiion. The Foundation also 

received vast negative press coverage for the cancellation. Donations declined. 

On September 1,2001, The Fonndatio~ stied Deft in Superior Com~;, Buncombe Coumy for 

actual damages and damages to :its reputation for breach of co~.tract. In a non:iu~" trial, the Judge 

found that Deft had breached a contract with Foundation and 

a~,arded Fonndatio~ a~l expenses, mdudmg ticket ref~mds, it had incurred but nothing for special 

damages. Both, Deft :and Foundation, appealed. 

Did Det~ breach a contract with Foundaiion? 

Deft orally accepled the ofl)r to present her with the Fmmdation’s a~mtkal award on JammU l0 in a 
telephonic call with the Fom~dation President. This was confirmed in a written acceptance on Januau 20. 
The consideration is tt3at the Deft will receive ihe award which includes a banquet appearance and an 
engraved custal vase. The Foundation receives in return tim right to advertise the award dimmer and sell 
~ickets to it to raise fimds by ~mting ibat Dell. will receive tim award and give a speech. 

2. If there was a contract and a breach, what damages were Foundation entitled to recover? 

Fotmdation is entitled to recover from Deft the damages tbs~t were reaso~s~bly foreseeable as the ~araraI and 
probable result of a breach of the contract at the time the comract was ~qde. Deft was told by the 
Fotmdation President that the prior year’s wim~er would be flown in from Oregon at the Foundatio~’s 
expense. Therefore, the reaso~s~ble expenses associated with his traveI (pla~e ticket and lodging) were 
f~reseeable a~d could be recovered by Foundatio~ as expenses that it reaso~bly iucurred in reIiauce ou the 
contract. The expe~se of buying and e~graviug the custal vase are aIso probably" reasmmbly foreseeable 
and conId be recovered as additional expe~ses incurred by Fore, darien in relia~ce on the coutract. 
Although the f~cts do not iudicate that Deft was told about the specific vase, it is reaso~s~ble to assume tlv~t 
there would be some so~"t of object prese~ted to the wi~mer of such au award. 

It is ~ot likely, however, ttmt lhe Fo~mdation can recover the tickel reftmds from Debt. Although De:It did 
k~ow at lhe time of the comract that tickets would be sold by Foundation to lhe event, she did not know lhe 
price of the tickels, nor did she or anym~e else know at that time how maw tickets would be sold. 
Therefore, {he amoum of these day,rages was not reasonabb’ foreseeable at the time of lhe contract. 

Finally, Foundation may not recover for special damages to its repuiaiiono Although it migh~ be 
foreseeable that Foundation’s reputation would be danmged if Deft breached the cm~m~ct, the amount of 
those damages is speculative and ca~mot be determined with sufficient certainty. Comract day,rages arc 
limited to those day,rages that are foreseeable and certain to ensure that the contmc~ breacher is ~ot 
p~mished for the breach of contract. The purpose of cm~m~ct damages is to compensate ~he victim of the 
breach, not to p~mish the contract breachcr. 



(a) A court would likely hold that there is no enforceable contract. To have a valid 
and enforceable contract there must be a valid offer, acceptance, consideration, and no 
defenses to creation or enforcement. In this case, there is an offer and acceptance, and 
there are no defenses to either the creation or enforcement of the contract. The issue is 
whether there was adequate consideration. To be valid consideration, there must be a 
bargained-for exchange between the parties, and that which is bargained for must be of 
legal value. To be bargained-for, the promise must induce a detriment and the detriment 
must induce the promise. It is not enough that the promisee incurs detriment; the 
detriment must be the price of the exchange, not merely fulfillment of certain conditions 
for making a gift. Deft can argue that there was no bargained-for exchange here; that the 
award was a gift, and her appearance at the dinner was a condition for receiving the gift. 
The vase did not induce her to agree to come to Asheville and make the appearance. It 
seems from her words that she agreed to do it because she was going to be there anyway. 
Foundation will argue that there was an exchange--the vase in exchange for a television 
star to promote their fundraiser, it seems unlikely that a court will accept this. Foundation 
could, however, seek to recover under a detrimental reliance theory. 

(b)    Assuming there was a contract and Deft breached it, Foundation is entitled 
to recover compensatory damages, the purpose of which is to put the nonbreaching party 
where it would have been had the promise been performed. The standard measure of 
compensatory damages is the expectation measure. If the plaintiff’ s expectation damages 
are too speculative to measure, the plaintiff may elect to recover damages based on the 
reliance measure, which would put the plaintiff in the position it would have been in had 
the contract never been formed. Consequential damages are part of compensator}, 
damages and consist of losses resulting from the breach that any reasonable person would 
have foreseen would occur from a breach at the time of entry into the contract. To 
prevail, the plaintiff must show that both parties were aware of the special circumstances 

that existed at the time of contract formation, which would involve a substantial amount 
of risk and resulting damage if the contract were to be breached. 

Here, Deft was made aware that Foundation was flying in last year’s winner and 
that the success of the fundraiser was based on the appearance of this year’s winner 
(Deft). Thus, any damages that were foreseeable considering that information will be 
recoverable. Foundation is entitled to all reasonable expenses it incurred in reliance on 
the contract. These include the publicity costs, the plane ticket, hotel room, and cost of 
the crystal vase. All of these were foreseeable. In addition, the Foundation had sold 

$200,000 worth of tickets. Ticket sales were also foreseeable, so Foundation is entitled to 
recover money damages equal to the anticipated return on the tickets plus the costs 
associated with producing and selling them. On this point, Deft may argue that although 
she knew that tickets would be sold by Foundation to the event, she did not know the 

price of the tickets, nor did she or anyone else know at that time how many tickets would 
be sold. Therefore, she will argue, the amount of these damages was not reasonably 
foreseeable at the time of the contract. 

Foundation will not, however, be able to recover for the damage to its reputation. 
Although it may be foreseeable that Foundation’s reputation would be damaged if Deft 
breached the contract, the amount of those damages is speculative and cannot be 
determined with sufficient certainty. Contract damages are limited to those damages that 
are foreseeable and certain to ensure that the party in breach is not punished for the 



breach. The purpose of contract damages is to compensate the victim of the breach, not to 
punish the breaching party. 



From." 

Sent: 

To: 

Subject: 

Attach: 

Barbri of North Carolina <nc.bar@barbrigroup.com> 

Friday, April 30, 2010 12:29 PM 

lissa broome@unc.edu 

North Carolina Summer 2010 Lecture Schedule 

CHARLOTTE SCHOOL OF LAW Directions.pdf; Cmnpbell University School of Law Directions.pdf 

April 30, 2010 
Dear Professor Broome: 

Please allow this letter to confirm your lecture(s) for our Nod.h Carolina Summer 20I 0 Bar Review Course. According to our records, you are 
scheduled to lecture as follows: 

LOCATION DATES SUBJECT 
Charlotte School of Law -Charlotte June 2 & 3, 2010 Contracts I & II 
Campbell Law School -Raleigh June 23 & 24, 2010 Contracts I & II 

Note: All classes will be held from 9:30 a.m. - 1:00 p.m. 
Our prirnac~ lecture location will be Campbell University Law School located at 225 HNsborough Street, Raleigh, NC 27603. Lectures will be 

presented in Classroom 105 Attached you will find directions to the Law School and hotel recommendations. Please be advised that our contacts at 
Campbell have promised to provide a reserved parking space in their main lot, which will be clearly marked with a parking cone. In the event that you are 
having difficulty locating the spot/cone, simply temporarily park in the main lot in front of Campbell and see the security guard at the front desk of the law 
school. The security guard will either provide with you a parking pass or alternative parking instructions. At all times, please keep in mind that BARBRI is not 
responsible for and will not reimburse you for parking tickets. 

Furthermore, live lectures will also be held at the Charlotte Schoo~ of Law located at 2145 Suttle Avenue, Charlotte, NC 28208. Lectures will be 
presented in Classroom 106. Directions to the facility are also included in this mailing. Permits are not required to park at Charlotte as there is more than 
sufficient parking. 

Finally, in the event that you require lodging in Charlotte, we have recommended three hotel options, which may be located on the far right hand side 
on the attached page of directions. Please note that any hotel located in the Charlotte "Uptown" area will be conveniently located to this facility. 

If you have any questions, please do not hesitate to contact our office. We appreciate your continued contributions to our bar review program and 
look forward to seeing you this summer! 

Best regards, 
Nicoleta Heshley 
Office Manager 

Attachments 



CHARLOTTE SCHOOL OF LAW 
DIRECTIONS 

2145 SuttLe Avenue 
CharLotte, NC 28208 

From CharLotte DougLas Airport to Charlotte School of Law 

% From airport on RC.Josh Bh-mingham Pkwygo 0~1 mi 

2o Turn right at OLd Dowd Rd go 1o0 mJ 
3. Turn right at Boyer St go 0°5 mi 
4. Turn right at WiLkinson BLvd go 2.7 mi 
5. Turn Left at SuttLe Avenue 

From 1-77 and 1-85 North of CharLotte 
(From 1-85 take exit for-i-77 South) 

1. Heading South on 1-77 
2, Take exit 9 for US-74 EiWiLklr~son BLw:t go 0,4 rnl 
3. Merge onto US-74 W/WiLkinson BLvd go 03 rni 
4. Turn right at SuttLe Avenue 

From the South on 1-77 

--The Morehead Inn 
--, The Westin 
-- HiLton Garden Inn 

704,,333,3030 

704~334.,6666 

1o I-77 N toward CharLotte 
2. Take exit 9 for US-74iI-277iJohn BeLk FrwyiWitkinson BLvd toward US-29iNC-27 go 0.2 mi 
3. Keep left at the fork to continue toward I-,_, 7 aiM\, John -B-eik FwyiUa-74 W~ ¢’,iiikhlsoa -B-Lvd go 0.1 mi 
4. Take exit 9C to merge onto I--277 SiW Joi]n BeLk FwyiUS--74 W/Wilkinson BLvd toward US--29iNC.-27 
5. Continue to foKow US-.74 W/WiLkinson Blvd go 0.7 mi 
b. ~urn Nght dt .’~btt[e Avenue 

From South/South West on 

1. J--85 North toward Charlotte 
2. Take exit 34 for NC-.27 E 0.5 mi 
3. Merge onto Freedom DriNC-27 2,0 mi 
4. Turn right at W Morehead St 0.2 mi 

5. Turn Left at SubtLe Avenue 

From South/South East on US 74 

1. Take U5-74 toward CharLotte 
2. Take the ramp onto 1-277 SiNC-16 S/U5-74 W 

3. Continue to foLLow US--74 W go 3i mi 

4. Turn right at Suttte Avenue 



Campbel| University School of Law 
Directions 

225 Hillsborough Street, Suite 401 

Raleigh, NC 27603 

919-865-4650 

From Raleigh-Durham Airport - 
1. Co Southwest on Raleigh/Durham International Airport Rd. 
2. Contir~ue onto Termir~a[ B[vd 
3. Take 1-40 E (Aviation Pkw’,! South, Raleigh) ramp on [eft 

4, Continue onto Aviation Pkwy 

5. Take 1-40 E (Ral.eit);h) ramp on right 

6. Continue onto Wade Ave. 
7. Sear right onto US-70 (NC-50, Wade Ave.) 

8. Take Capita[ B[vd South (Downtown) ramp 

9. Continue onto US-70 (US-401, NC-50, Capita[ B[vd) 

10. Turn left onto NC-54 (Hillsborough St) 

11. You have arrived at the Campbell law School (225 Hi[lsborough 
Street, Raleigh, NC 27603) 

Sheraton Raleigh 

Raleigh Marriot City Center 

Campbell Law Information and Raleigh Hotel Options 

Clarion 
ht~:i!v¢,a~v, clarion hotek cor!!hotel- raleiczhmorth carolina-NC376?~local 
320 Hillsborough Street~ Raleigh~ NC~ US~ 27603-1786 

Phone: (919) 832-0501 
Contact Tricia Jacobs directly or ask for the Campbell Law School Rate. Rate Code is LCAMPB 
$69.00 per room, per night, single occupancy 

Sheraton Raleigh Hotel 
ht~b~p:/i,~w~/.sta~woodhotels.comisheraton/~ioverview/index.html?~ro~lD=434 
421 South Salisbury Street, Raleigh, NC 27601 
Phone (919) 834-9900 
Reservations Department 1-800-325-3535 
$99.00 

Raleigh Marriott City Center 

~:!i,~,vw.marriott.com!hotelsitravelirdumc<alei@-mardott~cit’!~cented 
500 Fayetteville Street, Raleigh, NC 27601 
Phone (919) 833-1120 
On-line booking code is: UY8 
$~09.00 

Map of downtown Raleigh 

ht~ ://WWWo ViSitraiei~dffdtma~ 

Campbell University School of Law 
225 Hillsborough Street 
Raleigh, NC 27603 
(919)865-5879 
http:fil~w,c~mpbelLedu/about~cam~be~M~w/directio~s,htm~ 



From." 

Sent: 

To: 

Subject: 

Attach: 

Barbri of North Carolina <nc.bar~barbrigroup.com> 

Friday, April 30, 2010 1:23 PM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

RE: North Carolina Summer 2010 Lecture Schedule 

Sulnmer 2010 Schedule-4 22 fina].pdf 

Here it is. 

North Carolina Barbri Staf~ 

6011 Fayetteville Road, Ste I04-C 

Durham, NC 27713 

919-572=5190 

919-572-5194 fax 

nc.bar@barbrigroup.com 

F~= Broome, Lissa L [ma~lto:lbroome@email.unc.edu] 
Se~t~ Friday, April 30, 2010 1:14 PN 
To~ Barbd of NoRh Carolina 
8~bject~ RE: North Carolina Summer 20~0 Lecture Schedule 

Got it. Can you send a~ong a master sched~le for each location so ] can see what classes they will ha~’e before and after mine? Thanks, 

L~ssa 

F~m= Barbr~ of NoRh CarN~na [mail~:nc.bar@barbrigroup.com] 
$ent~ Friday, April 30, 2010 12:29 PN 

To~ lissa_broome@unc.edu 
Subject~ NoRh Carolina Summer 2010 Lecture Schedule 

April 30, 2010 
Dear Professor Broome: 

Please allow this letter to confirm your lecture(s) for our North Carolina Summer 2010 Bar Review Course. According to our records, you are 
scheduled to lecture as follows: 

LOCATION DATES SUBJECT 
Charlotte School of Law -Charlotte June 2 & 3, 2010 Contracts I & 
Campbell Law School -Raleigh June 23 & 24, 2010 Contracts I & 

Note: Al~ classes wil~ be hem froFn 9:30 aom. = 1:00 
Our primary lecture location will be Campbell University Law School located at 225 Hillsborough Street, Raleigh, NC 27603. Lectures will be 

presented in ~!.~.~[AA.Q3...~..O.#.. Attached you will find directions to the Law School and hotel recommendations. Please be advised that our contacts at 
Campbell have promised to provide a reserved parking space in their main lot, which will be clearly marked with a parking cone. In the event that you are 
having difficulty locating the spot!cone, simply temporarily park in the main lot in front of Campbell and see the security guard at the front desk of the law 
school. The security guard will either provide with you a parking pass or alternative parking instructions. At all times, please keep in mind that BARBRI is not 
responsible for and will not reimburse you for parking tickets. 

Furthermore, live lectures will also be held at the Charlotte Schoo~ of Law located at 2145 Suttle Avenue, Charlotte, NC 28208. Lectures will be 
presented in Classroom 106. Directions to the facility are also included in this mailing. Permits are not required to park at Charlotte as there is more than 
sufficient parking. 

Finally, in the event that you require lodging in Charlotte, we have recommended three hotel options, which may be located on the far right hand side 
on the attached page of directions. Please note that any hotel located in the Charlotte "Uptown" area will be conveniently located to this facility. 

If you have any questions, please do not hesitate to contact our office. VVe appreciate your continued contributions to our bar review program and 
look forward to seeing you this summerl 

Best regards, 
Nicoleta HesNey 
Office Manager 

Attachments 



Wednesday ~ 05119 

Thursday ~ 05120 

Friday - 05~21 

~on@y - 05~24 

Tuesday - 05~25 

Wednesday - 05~2~ 

Thursday - 05~27 

Saturday - 05~2£ 

Tuesday - 

Thursday - 06~03 

~on@y - 0~07 

Tuesday - 0~08 

Wednesday - 

Th u rsd~y - 06~i 0 

Saturday - Odl 2 

~o~day - 0~/t 4 

Tuesday - 0~15 

Wednesday - 0~i~ 

Thursday - O~i 

S~turd~y - 

Tuesday - 0~22 

Wednesday ~ 08~23 

Friday- 06~25 

Saturday - 0d26 

~o~day - 08~28 

Wednesday - 06/30 

Thu[sday - 07101 

Friday - 07i02 

Wednes@y- 07~07 

Thursday - 07108 

~on@y - 07~i 2 

T~esday - 07~13 

Wednesday- 07~t4 

Thursday - 07115 

~duitistate Pre’de,,e (9:30am-,I 00pro} 

E,!u ::ii,~isle P!’ev:e,x 

iatm & Civii Procedur~ 1 

Sutatyshi~ & 

Essay W~iting Workshsg.Sims 

OFF 

Torts i 

Evidense I 

A~Je~;s~ & Pa~taersh{p 

OFF 

Constitutional Law I 

Cons~l:~d~o~a~ Law {{ 

Rea~ Froper~y ~ 

Rea~ P~sged:y i 

Coatfacts / 

Sm-:ul~ted blBE Exam (9:%am-Spin) 

S~muiated ~dBE Reqew (9 3%m-4:S0pm) 

OFF 

Essay ?’rith’~9 ,~ Lsp-FdedL nd 

PACED Study %hedub wA~ be Prov::ded 

i,4u[i,~[aie P!’ev:ew {9%am -4 

i,;lu [ i ,~[aie P!’e,+’:ew (9 %a!~: 

blaSt’state Preview (#:30~m --. i#m 

~,4~iisb~e Pre,+’:e,x (9 30am -4:33pm 

OFF 

OFF 

OFF 

OFF 

Intro & CMI Procedure 

(::M~ Prc<:edw’e 

Essay Wr~t~r=g Workshop-S~ms 

[{-:v:der~ce 

OFF 

][bStS 

A{iency & Partnersh;:p 

(}FF 

C~r:st~tutbne~ L.sw F: 

Se( Laed 

Real Propedy 

Rea:: P~opeAy 

OFF 

Cd m~nei Procedure 

Cb~!:rac~s ~ 

{~)n~racts 

Equ;Ay 

Sm-u~sted k4BE Review (9:30am-,1:3Opm} 

Sm-u~sted k4BE Review (9:30am-,1:3Opm} 

Essay %’~t~ng Workshop-Ffiedbnd 

Probss onei Respons b 

NC 

PACED Study Schedule w:===== be 
July 16 l~r+; ,Liy % 



ALL LOCATIONS SUBJECT TO CHANGE 

LOCATION TIMES COMMENTS-Coming Soon! 

Ashevil,[e 9:30am-h00pm 

Bu6Jngtom ~ain Campus 

Chapel. Hi[[ 

Char[otto "PartialV LIVE" 

(Sold Out) 

Durham 

9:30am-h00pm 

9:30am-l:00pm 

9:30am-l:00pm 

6:00pm-9:30pm 

9:30am-l:00pm 

6:00pm-9:30pm 

9:30am-l:00pm 

9:30am-l:00pm 

6:00pm-9:30pm 

SITE 
Hoklay Inn Bittrnore East’@ The BI.ue Ridge 
Parkway, 1450 Turmel. Road, Ashev/.b, NC 

Room: Parlay 
E[on University Main Campus, Business Center 
40i North O’KeRy AvcrlLie, @Ion, NC 
Room~ 348 
U@versit>, of North C~ro[~n~ Law School 
100 Ridge Road, Chapc~ Hi[~, NC 
Room: 5042 
CnarbXte School of Law 
2i45 Suttl.e Awmue, Charbtte, NC 
Room= 10~ 
Nor-Ih CaroNna CenLrai LJniversiO>, Law School 
15i2 S £iston Avenue, Durham, NC 
Room; IBD 
EIon Universky Law School, Room 
201 H. Greene Btreet, Creensboro, HC 
Room; 
Campbell. LJrfiversKy Schooi. of Law 

225 I--I$~[sbonxlgh Street,. Raleigh, NC 

Room; 105 
UNC-Wi~mmgton E?ecutSve Development Center 

]24.1 Mii.iIary Cu[off Rd, Sic A, Wilmington, NC 

Wake Forest University Law Schooi 

1834 Wake F:o~es~ Road, Winston-.Sai.em, NC 

Room: 1~12 

Wi[mFngton 9:30am-l:00pm 

Winston Salem 9:30am-l:OOpm 

Course tD cards a~e clist~ibute(S at ~egist~ation (Suring ~h® fi~st class session ( f yoc vvi[[ not be presetst for the fhst class sessiol~ 
you may pk:k Lip your iD card a!: the first sessbn 7ou attend,} 

Bar review course material.s wi{{ HOT be avai{ab{e at you course {ocatios, if you have no,t yet Ne-enK@ed, paid h~ fu{L a~-~d 
(:onfirlne(:i ycx.i~ shipph~g adcl~ess onl.ine to t~ave material.s slipped direc:tlv, pl.ease (:onl:ac:t ou~ off ,co at 9]9.572.5190 for assistance. 

If You Have to Miss @.ass: (..inknited make-up !ectuH-:.s all-} available (xfline. vv<--. 

atte~wfing class on a ~eou{a~ basbs is a 1actor h~ passh-~g the exam, Lectu~es a~e avai{ab[e o.fli.~e within :3 business days ;}A~e~ being 

recorded live in Ral.eigh, 

iiL&R~%Ri reserves the ~ight at 8.l~y tm~e, to ~eschedu{e any (:i.ass session, al~d to change !:he reel:hod oF p~esental:ion (e.g video, l.ive, 



From," 

Sent: 

To: 

Subject: 

Brendan Groves <brendan.groves@yale.edu> 

Thursday, July 1, 2010 6:34 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Barbfi Question 

Hi Professor Broome, 

Thanks for your excellent lessons. I bring some brief questions. First, does Article 2A cover leases to real property and personal property, or only the latter? 

Also, how many times would you recognize that we go through our contracts notes before the exam (if we’re not that familiar with the subject)? Lastly, do you 

know how much detail the exam graders will expect to award a passing grade on the NC essay part? In other words, must we remember absolutely every rule and 

exception applicable to the question(s) asked? 

Fm very grateful for your help. 

Best, 

Brendan 



Fl’om: 

Sent: 

To: 

Subject: 

susan.canning@thomsonreuters.com 

Thursday, September 2, 2010 3:30 PM 

su~n.canning@thom~nreuters.com 

BARBRI: North CaJcolina Book Revisions 

Hi -the time has flown by since I sent you the BARBRI book revisions. If you have done the revision in hard copy, do you need our Federal Express account number 

to send them to me? Or I could send you a pre-addressed Federal Express envelope for you to send them to me. Let me know. 

if you have your changes electronic format, email is fine. 

I look forward to hearing from you. 

Sue 

Susan E. Canning 

BARBRI of Florida 

2810-28 Sharer Rd. 

Tallahassee, FL 323:12 

(850) 385-9292 Local 

(850) 385-7315 Fax 

(800) 950-7277 Toll Free 



1 North Dearborn, Suite 650 

Chicago, IL 60602 

Tel: 312.894.1689 

Fax: 312.873.1674 

November 19, 2010 

Dear BARBRI Faculty Member: 

Earlier this week, Thomson Reuters, the parent company of BARBRI, announced that it is exploring the 
possible sale of the BARBRI business. 

It is important to note that Thomson Reuters’ decision is in no way related to the performance of the 
business. The fact is that BARBRI has long been and continues to be the leading bar review course in the 
United States. Thomson Reuters believes, however, that bar preparation no longer fits its long-term 
strategic vision, which is focused on providing intelligent information and workflow solutions to 
professionals. 

Should the company be sold, you should know that this would not be the first time BARBRI has been sold 
by its parent company. In 2001, Thomson purchased BARBRI from Harcourt, its first corporate parent. 
During the transition from Harcourt to Thomson, BARBRI helped tens of thousands of students pass the bar 
exam. All of us at BARBRI plan to do the exact same thing should this transition occur. 

Simply put, regardless of who our corporate parent may be, BARBRI is not going to change. We are going 
to continue offering the best outlines, the best practice questions and with your continued help, the best bar 
review lectures. 

Should Thomson Reuters ultimately decide to divest the business, it will actively seek a buyer who will be a 
good fit for BARBRI - one that will help build upon BARBRI’s long track record of helping students make the 
transition from law student to lawyer. 

If you have any questions, please let us know. 

All of us at BARBRI thank you for all that you do to help make the course a success. 

Yours truly, 

President 
Richard Conviser 
Chairman 
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Subject: 

Brian.Haskew@thomsonreuters.com 

Friday, January 7, 2011 1:12 PM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

RE: Lecture Handout Updates -- North Carolina- Contracts 

Thank you Lissa. 1 will check on the details of Vo~r contract and will be in to~ch with yo~ soom 

B~ian Naskew 

NC Coordini~tor, 

bria]~,h asl<ew @thomsot~retEte[s,com 

1.800.950.7277 

~: Broome~ Lissa L [mailto:lbroome~email.unc.edu] 
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To: Haskew~ Brian (LegM) 

$~je~: Lecture Handout Updates -- Noah Carolina - Contrac~ 

H~ Brian- 

I have attached the word documents for the outline and the filledqn outline and pdfsof each as well. Please let me know ff~ou need me to Fed Excop~es of these 

to ~ou. 

I also have attached a cop~ of the m~ most recent BarBd contract wNch expired on December 31, 2010. I hope ~ou can arrange for an extension. M~ last lecture fee 

~ncrease was ~n 2007. Thanks. 

[~ssa 

Mssa L Broome 

Wachov~a Professor of Banking 

D~rector, Center for Banking and F~nance 

UNC School of 

CB~3380, Van Hecke-Wettach Hall 

Chapel H~ll, NC 27599-3380 

919.962.7066 

::~:: h~p://~.law unc.edu/~mages/news/med~a/banMngfinance 
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To: 

Subject: 

Paul deMontesquiou <paul@caroliuadreambuilders.com> 

Saturday, Janua~ 8, 2011 12:29 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Thank You 

Dear Lisa: 

I have been a civil trial lawyer in California for the past 32 years. 

I desire to continue here as a trial lawyer. 

I found your two day lecture very clear, concise and logical. 

Thank you very much. 

With kind regards, 

Paul deMontesquiou, Esq.Broker 

Charlotte, N.C. 
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Paul deMontesquiou <paul@caroliuadreambuilders,com> 

Saturday, Janua~ 8, 2011 2:22 PM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

RE: Thank You 

Dear Ussa: 

Unfortunately we do not. 

NC. gives reciprocil:y it another state do~:_~s the same, California ~s very arrogant a~d does ~ot g~w~ 

f love ~t here, 5 ~.~ years. I love N.C Great people w~l:h k~ts of (:lass and mam~ers. 

FURRy story. ] have been a very colorful tda~ lawyer, yet ethica~ and spiritual. My office manager, secretary, w~fe(who ~s a~so a ~awyer and rea~ estate broker), etc., 

etc, 

A~I tried to get me to be a professor of law. ~ ~ecture to mad schools, grad progrm~s etc. When we are about to move from California, they sent my resume to many 

Law schools ~r~ the easL WRhout mentkm~n~ names, Lhey se[)L ~t to a very fine school, not ~n Carofina. The Dean of the h~w school called and sp.:)]~e w~Lh [T~e for a~ 

~ was told, ’~PsuL we want you, you are hired. WheR can you come and finalize?’~ I sa~d I would get back. I Reve~ caUed back. 

~ had Ray Forrester for Con Law aRd ~o1 the h~ghest ~rade. I then had Arthur Goldber~, deceased from Supreme Court, for advanced Con ~aw. I got the highest grade 

in h~s 

Class. Both Prof ~orrester and Arthur Goldberg tr~ed to get me to go Harvard and get my SJD. I wanted to get in front of a judge, t2 folks, roll up my sleeves and 

fight. 

SO [took the ~H~Lhwav o~ Lr~a~ work, 

~ always d~d 50% pro bono and the real ~t~gst~onitrisl, ] tried s hack of a co~t~actifraud/pu~i darna~e case, Maybe sorneday I wi~ come Lo you~ class and tell Lher~" 

about ~L 

C)R cross; [he defeRdaf~[: dock; took [:he £th and that ~s death ~n a dvi~ trial We got contract damagea and punia, 
f~:is hard on my head, heart and sou~ doing the studying. But ~t ~s okay. 

~ espeda]~y fike your approach. You expb~n th~n£s so very clearly. That ~s the ha~rnark of ~reat teaching: make ~L clear. The trLdy ~H~ed tr~a~ ~awyers make it seem 

so understanda~e~ 

Keep up the great job. 

~ith k~nd regards, 

Paul 

E~= Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Seat= Saturday, ]anua~ 08, 20~$ $2:37 PN 
To= Paul deNontesquiou 
$~bje~t= RE: ~ank You 
Paul--Thanks for the k~nd feedback. I admire you for taking on another bar exam after so ~ong. Do we not have reciprocity w~th California? 

Bes~: of luck, 

Ussa 

Ussa L ~roome 

Wschov~a Professor of 8ank~Rg Law 

Director, Center for gank~ng and Finance 

UNC Schoo~ of L~w 

CB#3380, Van Hecke.-We~:[ach 

Chapel H~], NC 27B99.-3380 

95%962.7056 

htt~!/www:law.unqedu!centers!bapkh~g 

~,~,~ hEP:,’,~’,~ww ]aw, unc edu,’h]~ages,’news,’medis,’~;snkh~gfinance 
web 542 
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From: Paul deMontesquiou [mailto:paul@carolinadreambuilders.com] 
Seat: Saturday, January 08, 20~.::L :[2:29 PM 
To: Broome, Lissa L 
Subject: Thank You 

Dear Lisa: 

I have been a civil trial lawyer in California for the past 32 years. 

I desire to continue here as a trial lawyer. 

I found your two day lecture very clear, concise and logical. 

Thank you very much. 

With kind regards, 

Paul deMontesquiou, Esq.Broker 

Charlotte, N.C. 
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Top and bottom margin are perfect 1/2 inch (set 5 and 3 respectively) 



CONTRACTS 

Lissa L. Broome 
University of North Carolina School of Law 

(919-962-7066) or lbroome@email.unc.edu 

Applicable law- -- the common law of contracts or Article 2 of the UCC? 

A. Article 2 covers Atransactions in goods@ 

1. Transactions: 

2. Goods: 

Goods includes: 

(2) 
(a) 
(b) 
(c) 

Contracts involving both sale of goods and the provision of services. 
common law of contracts? 

Article 2 or 

1. Majority rule: 

Example: Contract with an artist to paint a picture of the lecture 

hall. Article 2 or common law? 
Example: Contract to sell and install a water heater. Article 2 or 

common law? 

2. Alternative test: 

ATran sactions @ 

1. Leases of personal property now covered by Article 2A 

2. A lease is 

3. A lease does not include 

A sale of personal property (see Article 2). 
A transfer of possession of the goods for purpose of creating or 
perfecting a security interest (see Article 9). 
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4. Article 2A=s warranty and remedy provisions are similar to those 

provisions in Article 2. 

D. Conjunction of the common law and Article 2: the common law 
Article 2, unless otherwise displaced. 

II. Formation of valid contract: (1) mutual assent manifested through the process of offer 
and acceptance, (2) consideration, and (3) capacity to contract. 

A. Mutual assent -- parties must come to agreement on the contract’s terms. 

1. Obj ective manifestation of assent: 

Offer (made by the offeror) -- If the offeror later wishes to take back the offer, 
that is a ~evocation @ of the offer. Factors that help determine whether a 
particular communication is an offer. 

1. Terms must be and 

Common law’: All essential terms must be covered 
(:l) 
(2) 
(3) 

UCC: Even more liberal contract formation 
(1) Contract formed if 

(a) 
(b) 

(2)    Requirements/outputs contracts 

Language used -- look for words of promise, undertaking or commitment. 

Distinguish from words that merely indicate intention to sell or an 
interest in buying. 
(1)    Examples: 

(a) Ipromise to sell my Camry for $10,000 
(b) I=m interested in selling my Camry for $10,000 

The fewer the number of potential acceptors, the more likely the 
communication is an offer. 

Special cases 

Advertisements -- generally not offers 
(1)    Consider 

(a)    Certainty and definiteness of terms 
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(b)    Language 
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(c)    Number of potential acceptors 
Advertisements that are offers 
(a)    Example: _~This $50 dress, for $1. First come, first 

served. @ 
(b) Example: ASome 1,000 cars for just $99 .... All 

of these vehicles will be unlocked at 9:00 a.m. and 
whoever is sitting behind the wheel at 10:00 a.m. 
when the prices are put on the windshield, will be 
given the opportunity to purchase the vehicle at sale 
price. @ 

b. Auctions 
(1) Offer is 
(2) Acceptance is 
(3) AWith reserve@ 
(4) AWithout reserve @ 

c. Offers 

(1) 

(2) 

(3) 

(4) 

Termination of offers 

looking to unilateral or bilateral contract 

Bilateral -- offer seeks a return promise 
(a)    Example: I promise to sell you my Camry if you 

promise to pay $10,000 for it. 
(b)    Contract formed 

Unilateral -- offer seeks a performance 

(a)    Example: If youfind me a buyer for my Camry, I 
will pay you 5% of the sales price. 

(b)    Contract formed 

Rst. 2nd § 62 -- If offer invites OE to pick between 
acceptance by promise or performance, the tender (or 
beginning) of performance is an acceptance and also an 
implied promi se to complete performance. 

Under UCC 2-206 -- If beginning performance is a 
reasonable method of acceptance, the OE must no@ the 
OR of its acceptance within a reasonable time or the OR 
may treat the offer as having lapsed prior to acceptance. 

By the offeror 
a. Direct revocation 
b. Indirect revocation 

(1)    Occurs when the offeree indirectly receives 
(a) 
(b) 
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(c) 

(2) Example: Landowner makes an offer to sell land to OE. 
Before OE accepts, OE learns that Landowner conveyed 
the land to a third party. Lando~vner [has/has not] 
revoked. 

Revocation of offer made by publication 

Example: Advertisement in Friday’s Raleigh newspaper 

states that on Saturday Raleigh car dealer will have Asome 

1,000 cars for $99. @ The ad should have read, Asome 
$1,000 for $99.@ 

(2) Would revocation be effective if made in the Charlotte 
newspaper? 

(3) How could revocation be made if car dealer discovers the 
error on Friday night and there is no time to publish a 
revocation of the offer in the newspaper? 

Limitation on OR=s power to revoke 

(1) Option contracts. Example: Landowner makes offer today 
to sell land to OE for $100,000 and Landowner agrees to 
keep the offer open until October 1 if the OE pays OR $500 
as the option price. 

Identify the 2 contracts: 
(a) 
(b) 

(2) Firm offers under the UCC (2-205) -- Instead of 
consideration to keep the offer open, must have 
(a) 
(b) 
(c) 
(d) 
(e) Outside time limit 

(3) Part performance 

(a) 

{ PAGE 

Offer looking to unilateral contract: the OR=s offer 
becomes irrevocable once performance by OE has 
begun. 
i)     Example: I offer to pay you $100 if you 

walk across the Brooklyn Bridge. Once you 
begin walking, I lose the right to revoke. 

\* MERGEFORMAT } 
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iii) 
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Rst. 1 st (still the prevailing vie~v): a contract 
is formed once performance has begun. If 
OE quits, he is in breach of contract. OR=s 
duty to pay the $100 is conditional on the 
OE finishing the requested act within a 
reasonable period of time. 
a)     OE [is/is not] bound 
Rst. 2nd: Only an option contract is formed 
upon the beginning of performance, making 
the offer irrevocable for a reasonable time. 
The main contract is not formed until you 
complete the requested performance. So if 
OE quits and turns around in the middle of 
the crossing, OE is not in breach of the 
contract. 
a)     OE [is!is not] bound 

(4) 

(b) Offer looking to a bilateral k -- the OR loses the 
right to revoke once the OE gives the return 
promise. 

(c) Offer indifferent as to manner of acceptance -- the 
OE may accept by a promise or a performance. The 
beginning of performance by the OE constitutes an 
implied promise by the OE to complete 
performance, binding the OE. 

Promissory estoppel/detrimental reliance -- if the OE has 
relied on the offer to its detriment prior to the time it could 
accept the offer, the OR may be precluded by the OE=s 
detrimental reliance from revoking the offer for a 
reasonable time. 

(a) 

{ PAGE 

Example: Plumbing subcontractor submits a bid 
(offer) for plumbing work on ne~v school proj ect to 
general contractor. General (OE) cannot accept bid 
because as one of many bidders on the contract it 
does not know whether it will be awarded the 
contract to build the school. If the OE based its 
own bid to construct the school in part on the 
plumbing subcontractor=s offer, the plumbing 
subcontractor may be precluded from revoking its 
bid for a reasonable period of time. 

Not in NC: Home Eleclric Co. of Lenoir, Inc. v. 
Hall and Underdown Heating and Air Conditioning 

Co., 86 N.C. App. 540 (1987), qff=d, 322 N.C. 107 
(1988) (per curiam) (the court ruled that general 
contractor did not have a claim against the 
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subcontractor based on general=s reliance on sub=s 
bid in preparing general=s own bid on the contract). 

2. Termination by the OE of its power of acceptance of the offer. 

Rejection of the offer by the OE 
(1)    OR: I offer to sell my Cam~ to you for $10,000. OE: No 

thanks. OE: I accept. 

Counteroffer by the OE 
(1)    OR: I offer to sell my Camry to you for $10,000. OE: I=ll 

take it for $8,000. OR: No thanks. OE: OK, I=ll take it for 
$10,000. 

Termination of OE=s power of acceptance by the operation of law 
a.     Lapse of time 

(1) The end of a stated time (_~offer expires on August 1 "); or 
(2) If no time stated, the end of a reasonable time 

(a) Offer made in meeting 
(b) Offer over telephone 

Death or incapacity of one of the parties 
(1)    Farris wrote Baker: ~Mf you replace the roof on my beach 

cottage, I will pay you $15,000. @ After Baker began work, 
Farris died, but Baker was unaware of the death and 
finished work on the roof. Baker presented Farris= estate 
with a bill for $15,000. Baker=s labor and materials for the 
job amounted to $10,000. What may Baker recover? 
(a) Rst. 1 st 
(b) Rst. 2nd 
(c) Nc 

c. Destruction of subj ect matter 

d. Supervening illegality 

D. Acceptance 

1. Who has the power of acceptance? 

Offer to pay the finder of a buyer for my car 5% of the purchase 
price 

b. OE cannot assign his power of acceptance to another 

c. Purported OE must know about the offer 

Reward offer to public: Victim of a hit and run offers to 
pay" $50 to a person who provides information leading to 
the arrest of driver. 
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What if a witness reports the license plate number of the 
driver, but is not aware of the reward? Is there a contract? 

Was a valid mode of acceptance used? 

a. OR may specify the method and manner of acceptance, and OE 
must use 

OR may be silent re method of acceptance, and OE is then entitled 
to use the same method to accept by which OR communicated the 
offer 

Mailbox rule -- if acceptance by mail is the required or permitted 
method of acceptance 

(1) 

(2) 

Acceptance is effective 
(a)    Exception for acceptance of an option contract. 

Acceptance of an offer for an option contract is 
effective 

Slight complication if OE sends both an acceptance and a 
rejection 
(a)    OE sends acceptance, and then changes his mind 

and sends a rejection. 
i) Contract formed when 
ii) !fOR receives the rejection first (unlikely, 

but possible) and changes his position in 
reliance on the rejection, then 

(b) OE sends rejection first, then changes his mind and 
sends an acceptance. Mailbox rule inoperative and 
whichever is received first is effective. 
i) If OR receives rejection first, then 
ii) If OR receives acceptance first, then a 

contract is formed 

Silence as acceptance 

General rule: OR cannot force OE to speak up to keep from 
accepting an offer 
(a)    Example: I offer to sell each of you a pen like the 

one I have here when we meet tomorrow for $5 per 
pen. If I don=t hear from you, I will assume that 
you wish to accept my offer. 

(2) Exception: silence may constitute acceptance if OE silently 
takes offered benefits, especially where 
(a) 
(b) 
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create a commercially reasonable expectation that 
silence represents acceptance 

Preparation versus performance 

Offer clearly contemplates unilateral contract 
(a)    Under both restatements, preparations toperform 

do not constitute acceptance 
i)     OR promised to lease land and farm to OE if 

OE would occupy land and farm the land for 
a year. OE traveled from Kentucky to Texas 
to accept offer. Before OE began to farm, 
OR revoked the offer. 

ii) Under modem authority, possible protection 
to extent OE detrimentally relied on offer. 

Counteroffer rules 

(2) 

(3) 

Common law mirror image rule or deviant acceptance rule: 
the acceptance must be a mirror image of the offer, or it 
will be considered a counteroffer. 
(a)    Corollary: The last shot rule 

UCC 2-207 -- Battle of the forms for contracts for the sale 
of goods 

(a) Applies when: 
i) 
ii) Either 

a) 

b) 

., and 

., or 

(c) 

A contract may be formed even though the 
expression of acceptance has in it additional or 
different terms from those in the offer (assuming 
that the OE did not make his acceptance expressly 
conditional on the additional or different terms). 

Contract=s terms 

i) Between merchants, the additional or 
different terms become part of the contract 
unless 
a) 
b) ., or 
c) 
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When both parties are not merchants, the 
additional or different terms do not become 
part of the contract, but they are considered 

Consideration required to make promise(s) enforceable. Gift promises not 
enforceable. 

1. Basic elements 

Majority rule: Detriment to the PE is required for consideration. 

1 st Rst.: benefit-detriment test -- the exchange must be of some 
Alegal value@ -- some benefit to the PR or detriment to the PE. 

(1) Your promise to pay me $10,000 is 

(2) When you were 16 1 promised to pay you $5,000 if you 
didn=t smoke, drink or play cards for money before your 
21 st birthday. You performed in the requested manner. 
Your actions were 

2nd Rst.: Bargained for exchange 
(1)    Exchange (a return promise or a performance) 

(a)    Example: To determine if my promise to sell you 
my car is enforceable, there must be something in 
exchange from you -- 

PR PE 

promise to sell car 

promise to pay $10,000 

(2) Bargain -- PR sought the exchange in return for his promise 
and PE gave the exchange in return for PR=s promise 
(a) Bargain element lacking in past consideration 

(discussed in~a) 

Distingui sh enforceable promises supported by consideration from 
a promise to make a gift 

And distinguish this Example: I promise you that if you 
come out to my house, I will give you an old TV set that I 
was going to set out with the trash. 

Generally tested areas of consideration 

Adequacy of consideration -- 

{ PAGE \* MERGEFORMAT } 
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Forbearance to sue or prosecute a claim B a settlement 

Example: You threaten to bring suit against me for 
negligent instruction in a bar review course. I promise to 
pay you $500 if you will not bring the suit. I subsequently 
fail to pay the $500. Is my promise to pay $500 
enforceable? 

(a) Suppose claim you have promised to give up is an 
in valid cl ai m 

i) But you reasonably and in good faith believe 
the claim to be valid, then 

ii) If, however, you know the claim is invalid 
and you=re just asserting it to annoy me, 
then 

(b) If the claim is valid, then 

Past consideration and moral obligation 

(1) Example: A large object was about to fall from a storage 
attic onto a person in the warehouse space below. A 
worker in the attic flung himself onto the object to redirect 
it so that it would not fall on the person below. The object 
missed the person below-, but when the heroic worker and 
the large obj ect hit the floor the worker sustained serious 
injm~T. The person whose life was saved promised the hero 
that he would pay him $1 O0 per month for the rest of the 
hero=s life. At some point these payments stopped. Is the 
promise to make these regular payments legally 

enforceable? 

(a) 
(b) 
(c) 

(d) 

(e) 

{ PAGE 

Exchange? 
Bargain? 

Modern trend and NC -- if acts have been 
previously performed by the PE at the PR=s request 

and with reasonable expectation of compensation, 
the new promise will be enforceable. 

Some states and the Rst. 2nd have extended this to 
cover unrequested acts (such as the acts of the hero) 
if rendered during an emergency 
A new promise to perform a past obligation that 

would be enforceable but for a technical bar (such 
as the running of the statute of limitations or a 
discharge of a debt in bankruptcy) will be enforced 

MERGEFORMAT } 
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according to its terms by most courts if the new 
promise 

i) 
ii) 

., or 

Preexisting duty rule 

Common law’: a promise to perform a preexisting legal duty 
does not count as consideration because PE is already 
under an obligation to do that very thing. 

(a) Example: Contractor agrees to build an office 
building for $5 million. Contractor then discovers 
that it can’t make a profit at this price, so Contractor 
and Owner agree that the price will be increased to 
$6 million. Owner agrees because he does not have 
time to find a new contractor to get the building 
done by January 1 when he has already contracted 
to have space ready for prospective tenants in the 
building. When Contractor finishes the building, 
Owner pays it $5 million. Contractor __ 
enforce the promise to pay $6 million, because 

(2) 

Exceptions 
i)     New" or different consideration promised -- 

Contractor agrees to complete the proj ect 
sooner than previously called for. 

ii) Unforeseen circumstances -- contract priced 
based on core drillings of the site which 
indicated that there was not much rock to be 
removed, but it turns out that substantial 
rock is in fact contained at the site and the 
excavation is more time-consuming and 
costly than anticipated. 

iii) If the modification is __ and 
(i.e., not extortionate), 

courts will struggle to find a way around the 
preexisting duty rule. 

UCC 2-209 -- a different approach: A contract for the sale 
of goods may be modified without consideration so long as 
the modification is done in 

(a) 

{ PAGE 

Example from NC Bar Exam: Politician ordered a 
lot of pork BBQ for upcoming political party. BBQ 
supplier called up a few- days before the event to 
demand a higher price (for no good reason). 
Politician could not find another supplier on such 
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(3) 

short notice and so agreed to the increase in price. 
The politician [does/does not] have to pay the 
higher price. 

Accord and satisfaction. Two issues: (a) Is there 
acceptance of offer to settle? and (b) Is there consideration 
to support promise to take less? 

(a) Example -- Liquidated Claim. Borrower borrows 
$5,000 from Lender and signs a promissory note 
agreeing to pay the $5,000 plus 10% interest on 
March 1. Borrower does not repay- the loan on the 
promised date. Borrower gives Lender a check for 
$3,000 marked ;~Payment in Full. @ Lender cashes 
the check. 

i) Is Lender=s agreement not to seek 
additional payment (manifested by cashing 
the ;~Payment in Full @ check) supported by 
consideration and thus legally enforceable? 

(b) Example -- Unliquidated Claim. If there is 
legitimate doubt about how much money you owe 
for the car you bought from me because you may 
have claims against me for breach of warranty or 
misrepresentation, then my claim against you for 
nonpaym ent of the purchase price is uncertain in 

amount (unliquidated), and my promise not to sue is 

i) 

ii) 

If your check for $9,500 is tendered in "full 
payment" and I cash the check, then I have 
accepted your offer to settle our dispute for 
$9,500. This is so even ifI cross out the 
payment in full language. 
UCC 1-308 does not change this result. A 
provision of Article 3 of the UCC reinforces 
this result. 

Illusory promises 

(1) Both parties to the contract must be bound. If one party=s 
promise is illusory, the agreement lacks mutuality of 
obligation and thus consideration fail s. 

(a) Example: You promise to buy my car for $10,000 
and I promise to sell it to you ifI feel like it. 
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Generally such choice or discretion on the part of 
one of the parties makes that party=s promise 
illusory. 

(2) Mutuality (and hence consideration) will be found to exist 
in some cases even though one party may have some choice 
or discretion in its promise or performance 

(a) Requirements or outputs contracts 

i) 

ii) 

A promise to buy all that I require or sell all 
of my output of a product is enforceable, 
because the PR has suffered a legal 
detriment by giving up the right to buy or 
sell from another. UCC 2-306. 
Under 2-306, however, the quantities subject 
to a requirements or output contract may not 
be                               to any 
stated estimate or to the normal outputs or 
requirements. 

(b) Best efforts implied 

i) 

ii) 

Example: Seller is granted exclusive rights 
to sell all of designer=s dresses in exchange 
for 40% of the purchase price. 
Even though it appears that Seller is under 
no duty to sell any of designer=s dresses, 
courts will imply a promise by Seller to use 
its best efforts to sell the dresses and this 
makes the Seller=s promise duty non- 
illusory. 

(c) Conditional promises -- are enforceable no matter 
how remote the contingency so long as the 
condition is not entirely within the PR=s control 

i) 

ii) 

Example: Seller promises to deliver goods 
to Buyer if Seller=s son j oins Seller=s 
business. This promise is 
Example: Seller promises to deliver goods 
to Buyer if Seller decides to take her son 
into her business. This promise is 

(d) 
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control, then promise is enforceable so long as at 
least one of the alternatives involves some legal 
detriment. 

i) Example: I promise you that if you promise 
to pay me $500, I will either (a) give you 
swimming lessons, or (b) come back 
tomorrow and finish my lecture. 
a)    Is alternative (a) a legal detriment to 

me? 
b) Is alternative (b) a legal detriment to 

me? 
c) Is there consideration to make your 

promise to pay me enforceable? __ 
d) What if you (the PE) got to select 

between (a) and (b)? 

PromissolT estoppel (as a substitute for consideration) 

Elements 
(a)    Promise that might 

(b) Person to whom promise was made 

(c) Injustice 
(d) Remedy 

(2) Example: Your mother promises to give you $12,000 to 
buy a car. You buy my Camry for $10,000. If your mother 
never gives you any money for the car, is she liable on her 
promise? __ For how much? 

(3) North Carolina is one of the few states that has not yet 
specifically recognized the use of promissory estoppel as a 
substitute for consideration. 

(a) PromissolT estoppel has been accepted when used 
defensively. See ~Vachovia Bank & Trust Co. v. 
Rubish, 306 N.C. 417 (1982) (Lessor, as plaintiff in 
suit against the Lessee, is estopped from invoking 
lease provision requiring written notice to extend 
lease term since lessor had waived two previous 
breaches of the written notification requirement and 
lessee had relied on the promise implied from these 
waivers that no written notice would thereafter be 
required.) 

Effect of a sealed instrument -- 
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NC: Older Supreme Court authority suggests that seal is a 
substitute for consideration; more recent authority from the 
Court of Appeals suggests that seal raises a presumption of 
consideration that must be rebutted by clear and convincing 
evidence 

(2) 

Capacity 

1. Minors 

NC: A document under seal has a 10-year statute of 
limitations. The statute of limitations otherwise applying to 
contracts is 3 years. The UCC statute of limitations is 4 

years. 

Article 2 does not recognize seal as a substitute for 
consideration in contracts for the sale of goods 

General rule -- Must be at least __ years of age to have capacity 

to contract. If a person enters into a contract prior to reaching the 
age of capacity, then the contract is voidable at the option of the 
minor. If the other party to the contract is an adult, the adult is 
bound to the contract unless the minor avoids it. 

(1) Upon reaching the age &majority, the minor may qffirm 

contracts made during his minority and they will become 
binding contracts (no longer voidable). 

(2)    Emancipation decree at 16. 

Misrepresentation of age (minor assured adult that he was an adult) 

(1) Minor may still elect to avoid or disaffirm the contract. 

(2) In most states, adult may have an action against the minor 
in tort for fraud, misrepresentation, or deceit. 

(3) But in NC, a court has held that to impose liability for 
deceit would in effect enforce the contract merely by 
changing the form of action from contract to tort. The 
policy is to protect the minors from their improvident acts. 

Restitution requirements upon disaffirmation or avoidance. 

(1)    Can avoid contract for necessities, but minor is still liable 
in restitution for 

(a)    Necessaries: 

(2) May be statutory exceptions that make certain contracts of 

minors valid, such as 
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(3) Property in minor’s possession must be returned to other 
party 

(a) If minor di saffirms contract for sale of Camry. 
Minor gives me back car and I give minor back 
$10,000. If the car has been in a wreck and been 
totaled and is now worth only $50 as scrap metal, 
then general rule is that minor gives me the $50 car 
and I give back the $10,000. 

(4) NC -- Setoff rule. NC law reaches same result, but allows 
me to setoff from what I return to the minor the $50 value 
the minor could presumably return to me. So minor gets 
$9,950 from me and keeps the $50 car for a total of 
$10,000. 

(5) NC rule for minors who are artists (including actors), 
creators of intellectual property, athletes, or performing 
extras (effective 1/1/04) (ACoogan=s Law@). 

(a) Minor may disaffirm contract UNLESS employer 
obtained prior court approval of contract. 

(b) Employer also required to set aside 15% of minor=s 
gross in a trust fund for benefit of minor. 

Insanity or mental incapacity -- An incompetent party may disaffirm the 
contract (when lucid or through a legal representative) if the incompetent 
cannot understand the nature and significance of the contract. 

a. Necessaries 

Intoxicated or drugged persons -- May disaffirm the contract (upon 
recovery from intoxicated or drugged state) if at the time contract was 
entered into person was not able to understand the nature and significance 
of promise made in the contract and if the other party had reason to know 
of the intoxication. 

a. Necessaries 

III. Does the contract have to be in writing? 

A. Is the contract within the Statute of Frauds? 

1. Interest in land 

Within the statute 
(1) 
(2) 
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Part performance exception: The oral contract may be enforceable 
if part of the contract has already been partly performed. 

Examples of part performance might include: 

(a) 
(b) 
(c) 

(2) This exception is not recognized in North Carolina. 

(a)    But the North Carolina Supreme Court stated in 
Brooks v. Hackney, 329 N.C. 166 (1991), that a 
contract for the sale of land was unenforceable 
under the Statute of Frauds because the description 

of the land was patently ambiguous. Nevertheless, 
the Court held that the seller was equitably estopped 

from denying the validity of the contract because 
the purchaser had i) made eight years of payments 
and ii) paid part &the property taxes. The dissent 
countered that the maj ority=s holding in essence 
recognized the part performance exception to the 
Statute of Frauds in contravention to longstanding 
North Carolina case law. 

(3) To the extent the purchaser has partly performed, he may 
seek recovery of any benefit he has conferred on the seller 
under an unjust enrichment or restitution theou. 

Sale of goods for a price of $500 or more (Article 2) 

a. Exceptions 

(1) 
(2) 
(3) 

b. Contract as modified must satisfy the Statute of Frauds 

Article 2A of the UCC -- leases of personal property where the total 

consideration over the term of the lease exceeds $1,000. 

Debt of another -- Example: You promise me that if I sell my Camry to 
Bob and he doesn’t pay the $10,000 price, that you will pay it for him. 

Your promi se must be in writing 

But, if the main purpose of the promise is the pecunia~ interest of 
the PR, then the promise need not be in writing even though its 
effect is to act as a guarantor of another’s debt. 

{ PAGE \* MERGEFORMAT } 



UNC Header even 

Example: Mary contracts with Manufacturing Company to have 
some machines custom-made for her factor5,. Mary promises 
manufacturing company’s supplier that if it will continue to deliver 
materials to Manufacturing, Mary will guarantee payment to the 
supplier if Manufacturing does not pay. Does Mary’s promise need 
to be in writing? 

Long-term contract: Contract cannot be performed in less than one year 
from when entered into so a writing [is!is not] required. 

Covers a contract entered into today for you to mow my yard one 
time, one year and one week from today, for a payment of $20. 

If it is possible for the contract to be performed within one year 
(even though not likely) it need not be in writing. 

Example: You promise to take care of my lawn for the 
rest of my life in exchange for me promising to give you 
$500 per year. Does this contract need to be in writing? 

(2) 

(3) 

Example: The contract is for two years of lawn 
maintenance services at an agreed-upon price. There is no 
option by either party to terminate the contract prior to the 
end of the two-year contract term. Does this contract need 
to be in writing? 

Example: The contract is for two years of lawn 
maintenance services at an agreed-upon price, but the 
contract may be terminated by either party upon 30 days’ 
notice 

(a) Maj ority view: 

(b) Minority view: 

c. NC does not have this Statute of Frauds requirement (i.e., in NC, 
long-term contracts need not be in writing) 

Contracts in consideration of marriage B promise that induces marriage by 
offering something of value 

Promise by executor or administrator to pay the debts of decedent’s estate 
out of his own funds 

Covenant not to compete against former employer 

a. If already employed when agree to covenant not to compete, then 
employer must give employee consideration for this new promise 
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Covenants must be reasonable restraints on employee: look at 
time of restriction, territory, and type of employment restricted 

(1) If provision found unreasonable, some courts 

(a) Throw out - 
(b) Blue pencil - 
(c) NC - Cross out - 

NC: promise to lend money B commercial loan commitment by a bank for 
a loan that exceeds $50,000 

If contract within the Statute of Frauds, is there a writing sufficient to satisfy 
statute? 

Common law requirements -- all essential terms of contract: 
a. 

b. 
C. 

d. 
e. 

UCC requirements -- essential terms 

(1)    Exception if both merchants 

3. Several writings may be pieced together to satisfy the Statute of Frauds 

PromissoiT estoppel to avoid the Statute of Frauds writing requirement 

1. Majority view: 
2. Minority view: 
3. NC: 

4. UCC 1-103: 

The parol evidence rule 

1. Purpose of the rule: 

Extends only to evidence of agreements prior to or contemporaneot¢s with 
the writing 

The rule does not bar introduction of evidence of things that 
happened after the ~vritten agreement was entered into (i.e., parol 
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evidence rule does not apply to attempt to prove a modification of 
a contract). 

Application of the rule 

a. The writing must be an integration (the final expression) 

b. If a complete integration, then no parol evidence may be 
introduced 

Complete integration if intended as final writing and 
complete and exclusive statement of terms of the agreement 

If a          integration, then parol evidence may be introduced 
for the limited purpose of , but not for the 
purpose of the writing 

(1) Partial integration if intended to be final writing, but not 
intended to necessarily contain all the terms of the 

agreement 

A merger clause may express the intentions of the parties 

(1) An NC Court of Appeals case has held, however, that even 
though a contract contained a merger clause, a letter 
agreement that was executed at the same time as the 
contract should be admitted because it was          that 
the parties intended the letter to be an essential and integral 
part of the contract. Therefore, the standardized language 
of the preprinted form contract should not nullify this 
intention. 

Exceptions or 

a. 

b. 

C. 

d. 

qualifications to PER 

Ambiguity 
Fraud, mistake, or failure of consideration 

Collateral agreements 

Conditions precedent to the contract 

(1) Example: We enter into what looks like a completely 
integrated written contract for you to provide lawn 
maintenance services at my house. But we also orally 
agree that this contract will not become effective unless my 
husband agrees that we should have a lawn maintenance 
service. Can I introduce parol evidence relating to our 
condition to the effectiveness of the contract? 
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Example: We enter into a completely integrated written 
contract for you to provide lawn maintenance sew’ices. 
May I introduce parol evidence that my obligation to pay 

you under the contract is conditioned on my husband’s 
satisfaction with your work? 

UCC -- Usage of trade, course of dealing or course of performance 
may explain or supplement even a completely integrated 
agreement. 

Mi stake and unconsci onability -- resi sting enforcement of vali d contracts 

Mistake 
1.     Unilateral mistake -- Mistake by one party at time contract is entered into. 

Generally, relief will not be allowed. But, if the nonmistaken party knew 
about the other’s mistake or had reason to know of the other’s mistake, 
then the contract is voidable at the option of the mistaken party. 

Example: B agrees to buy a dredge from S. Before the dredge is 
delivered B discovers that he was mistaken about the dredge’s 
ability to operate in shallow water (which is where B intends to use 
the dredge). S did not know about B’s assumption about the 
dredge or the kind of work that B had in mind for the dredge. 
Result: Contract is not voidable by B since B’s unilateral mistake 
was not known by S nor should it have been known by S. 

Example: Contractor made a mistake in adding up the 

subcontractors= bids to determine the bid that Contractor would 
make on the project. Result: If Owner is reasonably unaware of 

Contractor’s unilateral mistake, the contract is not avoidable, and 
Contractor must go ahead at mistaken price. Alternative: If 
Owner should have known (comparing this bid to other bids) that a 

mistake must have been made, then Contractor can avoid the 
contract. 

2. Mutual mistake 

Rescission allowed for mutual mistake of a material fact. At the 
time of the contract 

(1) 

(2) 
(3) 

Mistake by both parties about 

The mistake has 
The party seeking to avoid or rescind 

., and 

Example: B & S thought that Rose the 2nd (a cow) was sterile 
and could never bear calves. They agreed to a price that reflected 
her value as a beef cow, rather than as a breeding cow. Before B 
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got possession of Rose, it was learned that she was pregnant. 
Result: 

(1) Example: Bull calf purchased before mature enough to test 
to determine whether fertile or sterile. B & S agreed on 
price. Bull turns out to be sterile. Result: 

Rescission not allowed for mistakes of value or opinion 

(1) Example: S finds a stone and shows it to his friend B. 
They properly conclude that it is a topaz. B believes it is 
worth $500 and S believes it is worth $50. They agree that 
B may buy it from S for $200. They later discover that the 

stone’s actual worth is $600. Result: S cannot avoid the 
contract. 

Latent ambiguities -- at time contract is formed, the agreement appears to 
be clear, but subsequently discovered facts make it obvious that the 
agreement can be interpreted in more than one way. 

Example: S & B agree on the sale of cotton to be delivered by the 
ship Peerless. It is subsequently learned that there are two ships 
Peerless -- one which arrived in September and one which arrived 
in December. 

(1) 

(2) 

(3) 

If S & B are both unaware of the ambiguity, then 

If both S & B aware of the ambiguity, then 

If one party a~vare of ambiguity and the other is not, then 

4. Mistakes in transmission 

Example: Ask telegraph company to send an offer to perform 
certain construction work. The offer is at $91,000. The telegraph 
company makes a mistake in transmitting the offer. 

(1) If offer transmitted at $90,000, and Owner received two 
other bids of $94,000 and $87,000, then 

(2) If offer transmitted at $9,100, then 

Unconscionability 

1. Procedural unconscionability 

2. AND Substantive unconscionability 
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A. Third party beneficiaries 

Example: Holly loaned Fox $300 and by agreement, Fox in return 
promised to pay $300 to Lawrence. Holly already owed $300 to 
Lawrence and thought he would just get Fox to repay it. Fox does not 
keep his promise to pay the $300 back to Lawrence. Can Lawrence sue 
Fox7 

pr. to pay $300 to Lawrence .~ 
Fox (PR).,            Uolly~PE) 

debt of Holly to Lawrence 

Lawrence (3PB) 

Rst. 2nd: Third party beneficiaries are either intended or incidental 
beneficiaries 

Intended beneficiaries have a right to sue; incidental beneficiaries 
do not 

Factors important in determining if an intended beneficiary 

(1) 

(2) 

(3) 

(4) 

Is the 3rd party expressly in the 
contract? 
Is the performance to be made to the 
3rd party? 
Is the 3rd party specifically given any under 
the contract? 
Does the 3rd party have such a with 
the promisee (Holly) that one could infer that the promisee 
wished to make an agreement for the benefit of a 3rd party? 

There are two kinds of intended beneficiaries -- a donee 
beneficiary and a creditor beneficiary 

(2) 

Lawrence is a __ beneficiary -- the object of the 
promise was to pay the 3rd party beneficiary a 

owed to him by the promisee, Holly 
If the object of the promise is to confer a          on the 
third party beneficiary, then the beneficiary is a donee 
beneficiary 

Example: Husband promised his dying wife that he would 
leave a certain sum of money in his will to wife=s Niece if 
Wife would leave certain real property to Husband in her 
will (rather than leaving it for Wife=s Niece). Wife agreed. 

{ PAGE \* MERGEFORMAT } 



UNC Header even 

Defenses 

H 

N 

Pr. to leave $ to NieNe in H=s will 
W _(_~_E) ,(PR) l~ve prop. to H in will 

ece (3PB) 

Niece (3PB) (may!may not) sue Uncle’s estate 

When do rights of 3rd party vest, cutting off ability- of the promisor 
and promisee to modify or rescind the contract? 

(1) Beneficiary’s fights vest when the beneficiary: 

(a) 
(b) 
(c) 
(d) 

., or 

Older authority indicates that donee beneficiary’s 
rights immediately vest. 

When 3rd party beneficiary sues Promisor, Promisor may use any 
defenses it had against Promisee. 

Creditor Beneficiary. Promisor may not use Promisee’s defenses 
against 3rd party beneficiary unless Promisor’s promise is to pay 
3rd party only what Promisee owes to 3rd party (instead of an 

obligation to pay a specific sum). 

(1) 3rd party may sue Promisee directly on the underlying 
credit contract 

Donee Beneficiary. 3rd party donee beneficiary may sue 
Promisor for failure to keep promise that benefits 3rd part),, but 
may not sue Promisee 

(1) Qualification based on a promissory estoppel/detrimental 
reliance theory (PE tells B about promise and B relies) 

(2) Promisee may also sue Promisor for failure to keep promise 
(normal remedy is                ) because Promisee 
(in donee beneficiary cases) hasn=t suffered any damage 

Assignment of rights and delegation of duties -- afier contract has been entered 
into, one party" decides to transfer/assign his rights to a 3rd party and/or delegate 

his duties under the contract to another. 

{ PAGE \* MERGEFORMAT } 



UNC Header odd 

1. Terminology 

Assignor = the party who is going to assign the contract 
Assignee = the party to whom the assignment is made (3rd party) 
Obligor = the other party to the contract -- the person who owes 
the performance of an obligation to the AR 

2. Types of assignments and vesting or revocation 

Gratuitous assignments -- no consideration from the AE to AR in 
return for the assignment. This assignment is revocable by the AR. 
Example: Landlord assigns to Grandmother the right to receive 
the $500 per month rental payment on the apartment. 

$500/month 
Tenant (OR) ..__~ Landl ord (AR) 

Allow~to occupy | $500imonth 

& pr. to..k.e~p..up 

Grandmother (AE) 

Exceptions -- gratuitous assignment is irrevocable 
(a) 
(b) 
(c) 
(d) 

Assignment for consideration -- irrevocable. Rights of AlE are 
vested. Example: Landlord borrows money from Bank and 
assigns to Bank the right to receive the $500 per month rental 
payment on the apartment. 

$500/month 
Tenant (OR) ~ =" Landlord (AR) 

Allow to occupy [ 

& pr. to keep up Loan 

Bank (AE) 

3. Some contract rights are not assignable 

Rights are not assignable that would materially affect the rights 
and duties of the obligor 

Example: John (AR) has an insurance policy on his beach 
house with Allstate (Obligor). John cannot assign his 
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policy to the purchaser of the beach house, Mary (AE), who 
intends to convert the house into a restaurant. 

(2) Example: The corner convenience store has promised to 
buy all of its ice cream requirements from Ben & Jerry’s 
(Obligor). The store (AR) assigns this requirements 
contract to Pantry (AE), which purchases it. 

(a) Common law’: 
(b) UCC 2-306: 

b. Rights under a future (nonexisting) contract cannot be assigned 

(1) Cannot assign rights you expect to arise under a contract 
that does not currently exist, but you can assign future 
rights in an existing contract if those rights are otherwise 
assignable. 

c. Contractual prohibition of assignment Aof contract@ 

(1)    Common law 

(a) The language _~Assignment is void@ bars an 
assignment. 

(b) If AE has notice of nonassignment clause, then the 
assignment is ineffective. 

(2) UCC: If contract Abars assignment of the contract@ this is 
interpreted to bar only a delegation of duties, not an 
assignment of rights under the contract. 

d. Contractual prohibition of assignment of Arights @ under a contract 

(1) AR can still assign, but will be in breach of contract 

Defenses 

AE can now directly sue the Obligor. Granny or Bank can sue 
tenant for nonpayment of the rent. Obligor may assert any 
defenses against the AE that Obligor would have had against the 
AR. Example: If tenant had a defense to payment of rent based on 
the landlord=s failure to repair apartment=s air conditioning, then 
tenant could assert that defense against Bank. 

(1) Exception: Obligor’s personal defense (unrelated to the 
contract) against the AR is not available against the AlE 
unless the defense arose before Obligor had notice of the 
assignment. Example: Landlord owes tenant $500 because 
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landlord backed into tenant=s car and damaged it. Tenant 
may not use landlord=s failure to pay this $500 to tenant as 
a defense for not paying Bank the $500 per month rent in 
any particular month. 

Obligor cannot assert any defenses that AR may have against the 
AE. Example: If landlord has a defense against payment of the 
bank loan, for instance, because Bank is charging usurious interest, 
tenant may not use landlord=s defense to justify its nonpayment of 
the $500 rent to Bank. 

Successive assignment of the same right. Example: AR assigns rights to 
receive monthly rent to Granny, and then assigns right to receive same 
rent to Bank in return for Bank loan. Who prevails? 

Common law 
(1)    If the first assignment is revocable (i.e., a gratuitous 

assignment to Granny), then the second assignment to Bank 
ser~Tes to revoke it. 

(2) But, if the first assignment is irrevocable (i.e., an 
assignment for consideration to Bank), then the first 
assignee (Bank) prevails. 

UCC rules are different. In Article 9 if a debtor assigns a security 
interest in the same collateral to more than one secured party, 
specific rules of Article 9 determine which of the competing 
AEsiSPs will prevail. 

Delegation of duties -- duties are delegated rather than assigned. The AR 
who assigns rights may want to delegate his duties; if he does so he will be 
called the delegator, and the AE will be referred to as the delegatee. 

Delegator is not excused from its duties under the contract as a 
result of the delegation. 

(1)    Excuse from the duties comes only through a novation. 

Duties cannot be delegated if the performance requires special 
skills or the original party to the contract has a special reputation, 
or the contract specifically prohibits delegation. 

Example: I have a contract with you in which you promise 
to paint my daughter’s portrait for $1,000. You can assign 
your         to receive the $1,000 payment to your 
landlord, but you cannot delegate your to 
paint the portrait to your landlord. 

(2) Example: Painter and I have a contract for painter to paint 
my house for $1,000. Painter cannot perform contract and 
assigns contract to his competitor. 
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UCC 2-210 and Rst. 2nd provide that an assignment of rights 
carries with it a delegation of duties. 

(1) There is an implied assumption of the duties under the 
UCC. 

(2) Under the Rst. 2nd, if the AE accepts the assignment, then it 
is deemed to have assumed the duties under the contract. 

VI. 

Novati on -- One of original parties to contract is di scharged from the contract and 

a third party is substituted in his place. 

Example: Mortgage contract between Homeowner and Bank. Buyer 
purchases home from Homeowner and agrees to assume this mortgage. If 
a novation takes place, Bank agrees to release Homeowner and accept 
Buyer in Homeowner’s place. Buyer agrees to assume Homeowner’s 
duties under the mortgage contract, and Homeowner agrees to transfer its 
rights and duties under the mortgage contract to Buyer. Without a 
novation, Homeowner is still on the hook if Buyer fails to make monthly 
payments on house. 

Remedies 

Theory of contract remedies -- use                      to award nonbreacher 
the benefit of the bargain (or the expectation). Use money damages to put the 
victim of the breach in as good a position as she would have been in had the 
contract been fully performed. 

Example: I have agreed to lease space from you in a shopping center to 
open a video rental store. You breach by leasing the space to a drug store. 
I have not previously been in the video store business. 

a. Lost profits as expectation 

(1) Mitigated if alternative space available 

(2) Not available if can’t be proved with certainty 

b. Reliance expenses 

Consequential or special damages -- must be reasonably foreseeable at the time of 
contracting 

Example: Hadley v. Baxendale B Miller made a contract with a shipping 
company to have mill shaft sent to be repaired. Miller told shipping 
company that this was the only shaft and that mill would be shut down 
until it ~vas returned. Shipping company promised shipping would take 
two days at most. Mill shaft got misdirected in shipment and as a result 
the mill was shut down longer than was expected. 
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a. Direct damages 

b. Consequential damages 

Punitive damages not generally awarded in contract. 

1. Theory: Compensate, not punish. Encourage efficient breaches of 
contract. 

Example: You have a contract with Ford to purchase a car for 
$15,000. Ford breaks its contract and sells the car to another buyer 
for $18,000. You buy a comparable car from another dealer for 
$16,000. What are your damages? 
Is this an efficient breach? 

Exception: If the subject matter of the contract is so personal in 
nature that special injury and mental anguish could be foreseen at 
the time of contracting, then punitive damages may be awarded. 

Mitigation rule -- the victim of the breach cannot recover for damages she could 
have reasonably mitigated or avoided. 

1. Employment contract 

Example: Employment has been agreed upon for a two-year 
period and employer fires employee before the expiration of the 
period. 

(1) What are damages if employee took another j ob paying the 
same or more as the original job for the remainder of the 
contract period? 

(2) What are the damages if the employee did not actually take 
another j ob, but had a reasonably equivalent j ob offered to 
him for same ~vages which he declined? 

2. Construction contracts 

Example: Contractor is to receive $5 million for building new 
office building. Owner breaches the contract and kicks Contractor 
off the j ob. Contractor immediately begins building a school. 
Should the profit on the school contract be deducted from 
Contractor’s damage recovery on the office building contract? 

But, if new j ob could not have been performed BUT FOR the 
breach, then profits on new j ob [do/do not] reduce or mitigate 
damages. 
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E.    Construction Contract Damages 

1. Owner breaches the contract 

Contractor’s damages are equal to the contract price minus the cost 
to the contractor to complete the j ob. Alternatively, you could 
compute the damages by awarding the contractor his profit plus the 
costs he has incurred to date. 

(1) Example: County broke contract to have Contractor build 
a bridge when it repudiated and told Contractor it no longer 
wanted bridge built. Contract price was $18,000, and 
Contractor’s estimated total costs are $16,000. At the time 
of County’s breach, Contractor had spent $5,000 on 
construction of the bridge. What are Contractor’s damages? 

(2) If Contractor did not stop working when County breached 
the contract, would it be successful in its effort to recover 
the $18,000 contract price? 

Contractor breaches 

Contractor’s breach is failure to complete job. 

(1) Example: Take example above and assume that 
Contractor breached. If it costs County $14,000 to get the 
bridge completed, and assuming it has already paid 
Contractor $5,000, what can County recover from 
Contractor? 

Contractor completed the job, but did so in a manner that is 
improper under the contract 

(1) Example: Contract called for Cohoes pipe, but Contractor 
used Reading pipe. 

(2) Damages may be calculated as either (a) the cost to 
complete in accordance with the contract, or (b) the amount 
by which the market value of the property is diminished as 
a result of failure to comply with the contract. 

(a) In this case a court is likely to award as damages 

(b) Factors to consider include: 
i) 
ii) 
iii) 
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Example: Contract called for an ugly fountain to be built in 
homeowner=s backyard, but the fountain that is built is not 
as ugly as that specified in the contract. Homeowner is 
incensed because even though the ugly fountain would 
reduce the market value of his property, it was what he 
specifically wanted. 

(a) In this case a court is likely to award as damages 

(b) Factors to consider include: 

i) 
ii) 
iii) 

Quasi-Contract or Restitution 

Definition: Sometimes referred to as a contract This 
is not a contract at all, but a legal fiction designed to prevent injustice by 
not allowing unjust enrichment. An "off’ the contract remedy, in contrast 

to reliance and expectation, which depend on the existence of a valid 
contract. 

2. Elements 

a. One party has conferred a on the other 

b. This person has a &being compensated 

c. The person conferring the benefit was not a 

d. If defendant is allowed to retain the benefit without compensating 
plaintiff, he would be 

Circumstances where resort to quasi-contract or restitution may be 
necessary 

a. Contract failed 

Example: I hire Mickey Mantle to sign autographs at my 
baseball card store for an afternoon. I agree to pay him 
$10,000 and pursuant to our agreement I give him a $5,000 
advance. If he dies before the afternoon in question, he is 
discharged from the contract. What can I recover from his 
estate? 

The breaching party may be able to recover in quasi-contract 
(although the quasi-contract recovery cannot exceed the 
expectation amount)i 
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Example: Roofer agreed to reroof our house for $1,000. 

The work was done at a cost to Roofer of $800. Roofer did 
not substantially perform, however, because he used the 
wrong kind of shingles. The reshingling nevertheless 
increased the value of the house by $600. What might 

Roofer recover for his work? 

c. No contract exists at all 

(1) Example: Offer to pay $1,000 to Roofer if he reroofs 
house is to be accepted by Roofer’s performance. Before 
performance began, Offeror dies. Roofer is unaware of 
Offeror’s death and performs roofing contract. Roofer 
cannot recover under contract because there is none, but he 
could recover the reasonable value of the services rendered 
to avoid unjust enrichment. 

Where quasi-contractual relief is sought by a non-breaching party 
it is theoretically possible for it to exceed a contractual recovery. 

Example: Roofer agreed to reroof house for $500. This 
was a losing contract for Roofer since his actual cost to do 
the job turned out to be $800. Roofer completed job in 
accordance with contract, but homeowner did not pay the 
$500 contract price. Why might Roofer proceed against 
homeowner in quasi-contract instead of for breach of 
contract? 

Divisibility -- where one party has not substantially performed under the 
contract, it is still possible that party may be able to recover something 
under a theory of divisibility 

(1) A construction contract calls for three payments upon the 
completion of each of three phases of construction. 
Contractor completes phase I and breaches by refusing to 
complete the contract. May the contractor recover the 
payment for Phase I? 

Liquidated damages [will/will not] be enforced if they act as a 
enforceable: 

To be 

Damages must have been to ascertain/estimate at the time the 
contract was formed. 
The amount agreed upon must be a of 
compensatory damages in the case of a breach. 
The provision must not be intended to act as a penalty. 

Suit in equity for specific performance -- if money damages are 
the victim of the breach may be entitled to the equitable remedy of 
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Money damages are               if they cannot buy a substitute 
performance because a substitute is not available. 

Contract for sale of land and seller breaches 
(1) Doctrine of affirmative mutuality of remedy affords 

specific performance to seller if buyer breaches 

b. Goods that are 

Output/requirements contract involving a particular or unique 
source or market 

d. Not available for service contracts because 

VII. 

I. Article 2 damage formulas -- see Sales outline 

What performance is due under the contract? 

Conditions = an event (other than the passage of time) the occurrence or non- 
occurrence of which will create, limit, or extinguish the absolute duty to perform 
in the other party. 

Example: We agree that I will buy your house for $100,000. My duty to 
pay the $100,000, however, is conditioned on my obtaining a satisfactory 
loan of at least $80,000. What happens if the condition is not satisfied? 

2. Classification of conditions 

Condition precedent: one that must occur before an absolute duty 
of immediate performance arises in the other party. 

Condition subsequent: a condition whose occurrence cuts off an 
already existing absolute duty of performance. 

Example: Before home insurance company has a duty to pay you 
if your home is destroyed by fire, you must file a claim within 30 
days of the fire. If you fail to file the claim in a timely manner, no 
duty to pay arises on the part of the insurance company. This 
condition is a 
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DUTY 

NO DUTY.~ 

Precedent 
File proof of loss within 

30 days 

Subsequent 
Fail to sue ins. co. for 
nonpayment within 1 yr. 

of the loss 

Example: You filed a timely claim triggering the insurance 
company’s duty to pay, but if the insurance company doesn’t pay 
your claim and you fail to bring suit against it for breach of the 
payment obligation within 1 year of the loss as is also required by 
the contract, then the insurance company’s duty to pay is 
discharged. This condition is a 

Example: It is a condition which precedes my duty to give you 
title to my Camry that you tender the $10,000 price. It is a 
condition that precedes your duty to give me the $10,000 that I 
tender the title to you. These conditions are 

Burden of proof. Homeowner bears burden of proving that 
conditions                 the insurance company’s duty to pay 
have been satisfied. Insurance company bears burden of proving 
that conditions which its duty to pay have been 
met. 

Waiver -- express conditions in the contract may be waived by the 
party in whose favor they operate 
(1)    Estoppel waiver -- waiver occurs        the condition 

has failed to be fulfilled 
(a)    Example: Remember the financing condition on 

purchase of home. B says: AI just inherited a bunch 
of money and now I don=t need financing. I can 
pay cash. @ 

(2) Election waiver -- waiver occurs the condition 
has failed 
(a)    Example: B says: AI=ve tried and I can=t get 

financing, but I=ve decided I=ll sell some stock I 
own and use the cash to buy the house. @ 

Excuses for non-performance -- If there are no express conditions on my 
duty to perform under a contract or if the express conditions have fallen 
out of the contract by waiver, then we determine whether I must perform 
the contract under a substantial performance theory. 

Substantial performance 
(1) Example: Contract to build house for $50,000. Contract 

specifies that Reading pipe shall be used, but Contractor 

{ PAGE \* MERGEFORMAT } 



UNC Header odd 
uses Cohoes pipe instead. Using the proper pipe was not 
expressed as a condition to Owner’s duty to pay. Does 
Owner have a duty to pay $50,000? 

(a) Essential purpose of the contract 

(b) Substantial performance by Contractor is a 
constructive condition that precedes Owner’s duty 
to pay. 
i)     If substantial performance, then Owner pays 

ii) O~vner has a counterclaim for the damages 
suffered as a result of wrong pipe being 
used. 

(2) Contrast the perfect tender rule under the UCC -- Seller’s 
failure in                to deliver goods in conformity 
with the contract gives Buyer the opportunity to rej ect all 
the goods, rej ect some and accept some, or accept all of 

them. 

(a)    Sometimes Seller gets the opportunity to cure 

Anticipatory repudiation 
(1)    Unequivocal; mere doubts about ability to perform are not 

enough. 
(2) Nonbreacher may: 

(a) be excused from further performance 
(b) sue immediately for damages 
(c) or ignore repudiation and urge performance 

Prospective inability to perform 
(1)    May ask for adequate assurances of performance 
(2)    If don’t get reassured within reasonable time, then may 

consider the contract repudiated 

Impossibility -- I am excused from performing my obligations 
under the contract if it has become impossible for me to perform 
(1)    Example: I promise to rent office space to you for your 

new law office and the building bums down. We are both 
excused from our obligations under the lease agreement. 

(2) Impracticability is a related concept used in the sale of 
goods situation. Performance need not be literally 
impossible, just excessively burdensome. 

Frustration of purpose -- we can each still perform our obligations 
under the contract, there just seems no point in doing so now. 
(1) Example: King’s coronation. I rented rooms to watch 

coronation procession for specific days. King got sick so 
procession did not take place on those days. What happens 
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to my obligation under this contract for the rooms? 
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Promisso~T estoppel Not recognized as a substitute for consideration or 
as a basis for affirmative relief 

Statute of Frauds 

Seal 

Part performance exception to writing requirement 
(in case of contracts for the sale of land) not 
formally recognized, but a NC Supreme Court case 
has essentially applied this doctrine under the label 
of Aestoppel @ 

A contract that cannot be performed within a year 
need not be in writing 

Seal raises a presumption of consideration that may 
be rebutted only by clear and convincing evidence 
(except in a contract for the sale of goods where 
Article 2 rej ects the la~v of sealed instruments) 

Older NC S.Ct. authority suggests seal could still be 
a substitute for consideration. 

Covenants not to compete 

A contract under seal provides a 10-year statute of 
limitations (except in the case of a contract for the 
sale of goods) 

Unreasonable restrictions on competition in the 
covenant will not be rewritten by the court to 
reasonable restrictions, but rather will be crossed 
out 

Misrepresentation of age No action against a minor in tort for 
misrepresentation of age when entering into a 
contract 

Statutes of limitation 3 years Contract actions generally 
4 years Contracts for the sale of goods (Article 2) 

10 years Contracts under seal (except Article 
2 contracts) 
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LAW and OFFER 

$100 Law that covers transactions in goods 

$200 Law that covers leases of personal property 

$300 Whether in the newspaper or on TV, they are generally not offers 

$400 An offer that seeks the offeree’s performance rather than a promise 

$5OO Offeree receives correct information from a reliable source (other than Offeror) 
that indicates that Offeror no longer wishes to extend an offer 

LET=S MAKE a CONTRACT 

$100 The name of the rule providing that acceptance is effective upon dispatch 

$200 Under this rule a contract can be formed even when the acceptance does not 
mirror the offer 

$3OO The offeree=s beginning performance of an offer looking towards this kind of 
contract prevents the offeror from revoking the offer 

$4OO The doctrine under which a promi se supported only by consideration previously 

given is unenforceable 

$5OO Attempts to modify contracts often run afoul of this consideration problem 
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$100 The minimum age to enter into a nonavoidable contract 

$200 Even though a contract is avoidable by a minor, the minor is liable for their 
reasonable value 

$300 The name of a claim that is certain in amount 

$40O An alternative basis for enforcement of a promise when the promise is not 
supported by consideration 

$5OO A full payment check effects an accord and satisfaction of this kind of claim 

DOUBLE JEOPARDY 

GET it in WRITING 

$200 A contract for goods priced for this dollar amount or more must be in writing 

$4OO A signature of this party is required for a writing to satisfy the Statute of Frauds 

$600 In most states (but not NC) this is an exception to the rule that a contract relating 
to an interest in land must be in writing 

$800 Thi s rule determines whether evidence of statements made prior to any writing 
may be introduced 

$1,000 Parol evidence may not even supplement this type of writing 
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WHO ARE YOU? 

$200 This type of third party may bring suit on a contract 

$40O The term given to the beneficiary=s right when the Promisor and Promisee lose 
the right to modify or rescind the contract 

$600 The name of the party to the contract who owes the performance of the obligation 
to the Assignor 

$800 The type of assignment (gratuitous or for consideration) that is usually revocable 
by the Assignor 

$1,000 The name given to the three party agreement that substitutes the Assignee for the 
Assignor and releases the Assignor from any continuing liability on the contract 

DAMA GES and CONDITIONS 

$200 The name oftheinterestprote~ed under the usual way ofmeasuringmoney 
damages 

$4OO The only times specific performance is available for a buyer in a contract for the 
sale of goods 

$600 If a liquidated damages clause is intended as this, it will not be enforceable 

$8OO An off the contract method of recovery designed to prevent injustice 

$1,000 A condition that discharges an existing contractual duty 
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CONTRACTS 

Lissa L. Broome 
University of North Carolina School of Law 

(919-962-7066) or lbroome@email.unc.edu 

Applicable law- -- the common law of contracts or Article 2 of the UCC? 

A. Article 2 covers Atransactions in goods@ 

1. Transactions: 

2. Goods: 

Goods includes: 

(2) 
(a) 
(b) 
(c) 

Contracts involving both sale of goods and the provision of services. 
common law of contracts? 

Article 2 or 

1. Majority rule: 

Example: Contract with an artist to paint a picture of the lecture 

hall. Article 2 or common law? 
Example: Contract to sell and install a water heater. Article 2 or 

common law? 

2. Alternative test: 

ATran sactions @ 

1. Leases of personal property now covered by Article 2A 

2. A lease is 

3. A lease does not include 

A sale of personal property (see Article 2). 
A transfer of possession of the goods for purpose of creating or 
perfecting a security interest (see Article 9). 
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4. Article 2A=s warranty and remedy provisions are similar to those 

provisions in Article 2. 

D. Conjunction of the common law and Article 2: the common law 
Article 2, unless otherwise displaced. 

II. Formation of valid contract: (1) mutual assent manifested through the process of offer 
and acceptance, (2) consideration, and (3) capacity to contract. 

A. Mutual assent -- parties must come to agreement on the contract’s terms. 

1. Obj ective manifestation of assent: 

Offer (made by the offeror) -- If the offeror later wishes to take back the offer, 
that is a ~evocation @ of the offer. Factors that help determine whether a 
particular communication is an offer. 

1. Terms must be and 

Common law’: All essential terms must be covered 
(:l) 
(2) 
(3) 

UCC: Even more liberal contract formation 
(1) Contract formed if 

(a) 
(b) 

(2)    Requirements/outputs contracts 

Language used -- look for words of promise, undertaking or commitment. 

Distinguish from words that merely indicate intention to sell or an 
interest in buying. 
(1)    Examples: 

(a) Ipromise to sell my Camry for $10,000 
(b) I=m interested in selling my Camry for $10,000 

The fewer the number of potential acceptors, the more likely the 
communication is an offer. 

Special cases 

Advertisements -- generally not offers 
(1)    Consider 

(a)    Certainty and definiteness of terms 
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(b)    Language 
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(c)    Number of potential acceptors 
Advertisements that are offers 
(a)    Example: _~This $50 dress, for $1. First come, first 

served. @ 
(b) Example: ASome 1,000 cars for just $99 .... All 

of these vehicles will be unlocked at 9:00 a.m. and 
whoever is sitting behind the wheel at 10:00 a.m. 
when the prices are put on the windshield, will be 
given the opportunity to purchase the vehicle at sale 
price. @ 

b. Auctions 
(1) Offer is 
(2) Acceptance is 
(3) AWith reserve@ 
(4) AWithout reserve @ 

c. Offers 

(1) 

(2) 

(3) 

(4) 

Termination of offers 

looking to unilateral or bilateral contract 

Bilateral -- offer seeks a return promise 
(a)    Example: I promise to sell you my Camry if you 

promise to pay $10,000 for it. 
(b)    Contract formed 

Unilateral -- offer seeks a performance 

(a)    Example: If youfind me a buyer for my Camry, I 
will pay you 5% of the sales price. 

(b)    Contract formed 

Rst. 2nd § 62 -- If offer invites OE to pick between 
acceptance by promise or performance, the tender (or 
beginning) of performance is an acceptance and also an 
implied promi se to complete performance. 

Under UCC 2-206 -- If beginning performance is a 
reasonable method of acceptance, the OE must no@ the 
OR of its acceptance within a reasonable time or the OR 
may treat the offer as having lapsed prior to acceptance. 

By the offeror 
a. Direct revocation 
b. Indirect revocation 

(1)    Occurs when the offeree indirectly receives 
(a) 
(b) 
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(c) 

(2) Example: Landowner makes an offer to sell land to OE. 
Before OE accepts, OE learns that Landowner conveyed 
the land to a third party. Lando~vner [has/has not] 
revoked. 

Revocation of offer made by publication 

Example: Advertisement in Friday’s Raleigh newspaper 

states that on Saturday Raleigh car dealer will have Asome 

1,000 cars for $99. @ The ad should have read, Asome 
$1,000 for $99.@ 

(2) Would revocation be effective if made in the Charlotte 
newspaper? 

(3) How could revocation be made if car dealer discovers the 
error on Friday night and there is no time to publish a 
revocation of the offer in the newspaper? 

Limitation on OR=s power to revoke 

(1) Option contracts. Example: Landowner makes offer today 
to sell land to OE for $100,000 and Landowner agrees to 
keep the offer open until October 1 if the OE pays OR $500 
as the option price. 

Identify the 2 contracts: 
(a) 
(b) 

(2) Firm offers under the UCC (2-205) -- Instead of 
consideration to keep the offer open, must have 
(a) 
(b) 
(c) 
(d) 
(e) Outside time limit 

(3) Part performance 

(a) 
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Offer looking to unilateral contract: the OR=s offer 
becomes irrevocable once performance by OE has 
begun. 
i)     Example: I offer to pay you $100 if you 

walk across the Brooklyn Bridge. Once you 
begin walking, I lose the right to revoke. 
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iii) 
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Rst. 1 st (still the prevailing view): a contract 
is formed once performance has begun. If 
OE quits, he is in breach of contract. OR=s 
duty to pay the $100 is conditional on the 
OE finishing the requested act within a 
reasonable period of time. 
a)     OE [is/is not] bound 
Rst. 2nd: Only an option contract is formed 
upon the beginning of performance, making 
the offer irrevocable for a reasonable time. 
The main contract is not formed until you 
complete the requested performance. So if 
OE quits and turns around in the middle of 
the crossing, OE is not in breach of the 
contract. 
a)     OE [is!is not] bound 

(4) 

(b) Offer looking to a bilateral k -- the OR loses the 
right to revoke once the OE gives the return 
promise. 

(c) Offer indifferent as to manner of acceptance -- the 
OE may accept by a promise or a performance. The 
beginning of performance by the OE constitutes an 
implied promise by the OE to complete 
performance, binding the OE. 

Promissory estoppel/detrimental reliance -- if the OE has 
relied on the offer to its detriment prior to the time it could 
accept the offer, the OR may be precluded by the OE=s 
detrimental reliance from revoking the offer for a 
reasonable time. 

(a) 
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Example: Plumbing subcontractor submits a bid 
(offer) for plumbing work on ne~v school proj ect to 
general contractor. General (OE) cannot accept bid 
because as one of many bidders on the contract it 
does not know whether it will be awarded the 
contract to build the school. If the OE based its 
own bid to construct the school in part on the 
plumbing subcontractor=s offer, the plumbing 
subcontractor may be precluded from revoking its 
bid for a reasonable period of time. 

Not in NC: Home Eleclric Co. of Lenoir, Inc. v. 
Hall and Underdown Heating and Air Conditioning 

Co., 86 N.C. App. 540 (1987), qff=d, 322 N.C. 107 
(1988) (per curiam) (the court ruled that general 
contractor did not have a claim against the 
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subcontractor based on general=s reliance on sub=s 
bid in preparing general=s own bid on the contract). 

2. Termination by the OE of its power of acceptance of the offer. 

Rejection of the offer by the OE 
(1)    OR: I offer to sell my Cam~ to you for $10,000. OE: No 

thanks. OE: I accept. 

Counteroffer by the OE 
(1)    OR: I offer to sell my Camry to you for $10,000. OE: I=ll 

take it for $8,000. OR: No thanks. OE: OK, I=ll take it for 
$10,000. 

Termination of OE=s power of acceptance by the operation of law 
a.     Lapse of time 

(1) The end of a stated time (_~offer expires on August 1 "); or 
(2) If no time stated, the end of a reasonable time 

(a) Offer made in meeting 
(b) Offer over telephone 

Death or incapacity of one of the parties 
(1)    Farris wrote Baker: ~Mf you replace the roof on my beach 

cottage, I will pay you $15,000. @ After Baker began work, 
Farris died, but Baker was unaware of the death and 
finished work on the roof. Baker presented Farris= estate 
with a bill for $15,000. Baker=s labor and materials for the 
job amounted to $10,000. What may Baker recover? 
(a) Rst. 1 st 
(b) Rst. 2nd 
(c) Nc 

c. Destruction of subj ect matter 

d. Supervening illegality 

D. Acceptance 

1. Who has the power of acceptance? 

Offer to pay the finder of a buyer for my car 5% of the purchase 
price 

b. OE cannot assign his power of acceptance to another 

c. Purported OE must know about the offer 

Reward offer to public: Victim of a hit and run offers to 
pay" $50 to a person who provides information leading to 
the arrest of driver. 
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What if a witness reports the license plate number of the 

driver, but is not aware of the reward? Is there a contract? 

Was a valid mode of acceptance used? 

a. OR may specify the method and manner of acceptance, and OE 
must use 

OR may be silent re method of acceptance, and OE is then entitled 
to use the same method to accept by which OR communicated the 
offer 

Mailbox rule -- if acceptance by mail is the required or permitted 
method of acceptance 

(1) 

(2) 

Acceptance is effective 
(a)    Exception for acceptance of an option contract. 

Acceptance of an offer for an option contract is 
effective 

Slight complication if OE sends both an acceptance and a 
rejection 
(a)    OE sends acceptance, and then changes his mind 

and sends a rejection. 
i) Contract formed when 
ii) !fOR receives the rejection first (unlikely, 

but possible) and changes his position in 
reliance on the rejection, then 

(b) OE sends rejection first, then changes his mind and 
sends an acceptance. Mailbox rule inoperative and 
whichever is received first is effective. 
i) If OR receives rejection first, then 
ii) If OR receives acceptance first, then a 

contract is formed 

Silence as acceptance 

General rule: OR cannot force OE to speak up to keep from 
accepting an offer 
(a)    Example: I offer to sell each of you a pen like the 

one I have here when we meet tomorrow for $5 per 
pen. If I don=t hear from you, I will assume that 
you wish to accept my offer. 

(2) Exception: silence may constitute acceptance if OE silently 
takes offered benefits, especially where 
(a) 
(b) 
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create a commercially reasonable expectation that 
silence represents acceptance 

Preparation versus performance 

Offer clearly contemplates unilateral contract 
(a)    Under both restatements, preparations toperform 

do not constitute acceptance 
i)     OR promised to lease land and farm to OE if 

OE would occupy land and farm the land for 
a year. OE traveled from Kentucky to Texas 
to accept offer. Before OE began to farm, 
OR revoked the offer. 

ii) Under modem authority, possible protection 
to extent OE detrimentally relied on offer. 

Counteroffer rules 

(2) 

(3) 

Common law mirror image rule or deviant acceptance rule: 
the acceptance must be a mirror image of the offer, or it 
will be considered a counteroffer. 
(a)    Corollary: The last shot rule 

UCC 2-207 -- Battle of the forms for contracts for the sale 
of goods 

(a) Applies when: 
i) 
ii) Either 

a) 

b) 

., and 

., or 

(c) 

A contract may be formed even though the 
expression of acceptance has in it additional or 
different terms from those in the offer (assuming 
that the OE did not make his acceptance expressly 
conditional on the additional or different terms). 

Contract=s terms 

i) Between merchants, the additional or 
different terms become part of the contract 
unless 
a) 
b) ., or 
c) 
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When both parties are not merchants, the 
additional or different terms do not become 
part of the contract, but they are considered 

Consideration required to make promise(s) enforceable. Gift promises not 
enforceable. 

1. Basic elements 

Majority rule: Detriment to the PE is required for consideration. 

1 st Rst.: benefit-detriment test -- the exchange must be of some 
Alegal value@ -- some benefit to the PR or detriment to the PE. 

(1) Your promise to pay me $10,000 is 

(2) When you were 16 1 promised to pay you $5,000 if you 
didn=t smoke, drink or play cards for money before your 
21 st birthday. You performed in the requested manner. 
Your actions were 

2nd Rst.: Bargained for exchange 
(1)    Exchange (a return promise or a performance) 

(a)    Example: To determine if my promise to sell you 
my car is enforceable, there must be something in 
exchange from you -- 

PR PE 

promise to sell car 

promise to pay $10,000 

(2) Bargain -- PR sought the exchange in return for his promise 
and PE gave the exchange in return for PR=s promise 
(a) Bargain element lacking in past consideration 

(discussed in~a) 

Distinguish enforceable promises supported by consideration from 
a promise to make a gift 

And distinguish this Example: I promise you that if you 
come out to my house, I will give you an old TV set that I 
was going to set out with the trash. 

Generally tested areas of consideration 

Adequacy of consideration -- 
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b. Forbearance to sue or prosecute a claim B a settlement 

Example: You threaten to bring suit against me for 
negligent instruction in a bar review course. I promise to 
pay you $500 if you will not bring the suit. I subsequently 
fail to pay the $500. Is my promise to pay $500 
enforceable? 

(a) Suppose claim you have promised to give up is an 
in valid cl ai m 

i) But you reasonably and in good faith believe 
the claim to be valid, then 

ii) If, however, you know the claim is invalid 
and you=re just asserting it to annoy me, 
then 

(b) If the claim is valid, then 

Past consideration and moral obligation 

(1) Example: A large object was about to fall from a storage 
attic onto a person in the warehouse space below. A 
worker in the attic flung himself onto the object to redirect 
it so that it would not fall on the person below. The object 
missed the person below-, but when the heroic worker and 
the large obj ect hit the floor the worker sustained serious 
injm~T. The person whose life was saved promised the hero 
that he would pay him $1 O0 per month for the rest of the 
hero=s life. At some point these payments stopped. Is the 
promise to make these regular payments legally 

enforceable? 

(a) 
(b) 
(c) 

(d) 

(e) 

{ PAGE 

Exchange? 
Bargain? 

Modern trend and NC -- if acts have been 
previously performed by the PE at the PR=s request 

and with reasonable expectation of compensation, 
the new promise will be enforceable. 

Some states and the Rst. 2nd have extended this to 
cover unrequested acts (such as the acts of the hero) 
if rendered during an emergency 
A new promise to perform a past obligation that 

would be enforceable but for a technical bar (such 
as the running of the statute of limitations or a 
discharge of a debt in bankruptcy) will be enforced 
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according to its terms by most courts if the new 
promise 

i) 
ii) 

., or 

Preexisting duty rule 

Common law: a promise to perform a preexisting legal duty 
does not count as consideration because PE is already 
under an obligation to do that very thing. 

(a) Example: Contractor agrees to build an office 
building for $5 million. Contractor then discovers 
that it can’t make a profit at this price, so Contractor 
and Owner agree that the price will be increased to 
$6 million. Owner agrees because he does not have 
time to find a new contractor to get the building 
done by January 1 when he has already contracted 

to have space ready for prospective tenants in the 
building. When Contractor finishes the building, 
Owner pays it $5 million. Contractor __ 
enforce the promise to pay $6 million, because 

(2) 

(b) Exceptions 
i)     New" or different consideration promised -- 

Contractor agrees to complete the proj ect 
sooner than previously called for. 

ii) Unforeseen circumstances -- contract priced 
based on core drillings &the site which 
indicated that there was not much rock to be 

removed, but it turns out that substantial 
rock is in fact contained at the site and the 
excavation is more time-consuming and 
costly than anticipated. 

iii) If the modification is __ and 

(i.e., not extortionate), 
courts will struggle to find a way around the 
preexisting duty rule. 

UCC 2-209 -- a different approach: A contract for the sale 
of goods may be modified without consideration so long as 
the modification is done in 

(a) 
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Example from NC Bar Exam: Politician ordered a 
lot of pork BBQ for upcoming political party. BBQ 
supplier called up a few- days before the event to 
demand a higher price (for no good reason). 
Politician could not find another supplier on such 
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(3) 

short notice and so agreed to the increase in price. 
The politician [does/does not] have to pay the 
higher price. 

Accord and satisfaction. Two issues: (a) Is there 
acceptance of offer to settle? and (b) Is there consideration 
to support promise to take less? 

(a) Example -- Liquidated Claim. Borrower borrows 
$5,000 from Lender and signs a promissory note 
agreeing to pay the $5,000 plus 10% interest on 
March 1. Borrower does not repay- the loan on the 
promised date. Borrower gives Lender a check for 
$3,000 marked ;~Payment in Full. @ Lender cashes 
the check. 

i) Is Lender=s agreement not to seek 
additional payment (manifested by cashing 
the ;~Payment in Full @ check) supported by 
consideration and thus legally enforceable? 

(b) Example -- Unliquidated Claim. If there is 
legitimate doubt about how much money you owe 
for the car you bought from me because you may 
have claims against me for breach of warranty or 
misrepresentation, then my claim against you for 
nonpaym ent of the purchase price is uncertain in 

amount (unliquidated), and my promise not to sue is 

i) 

ii) 

If your check for $9,500 is tendered in "full 
payment" and I cash the check, then I have 
accepted your offer to settle our dispute for 
$9,500. This is so even ifI cross out the 
payment in full language. 
UCC 1-308 does not change this result. A 
provision of Article 3 of the UCC reinforces 
this result. 

Illusory promises 

(1) Both parties to the contract must be bound. If one party=s 
promise is illusory, the agreement lacks mutuality of 
obligation and thus consideration fail s. 

(a) Example: You promise to buy my car for $10,000 
and I promise to sell it to you ifI feel like it. 
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Generally such choice or discretion on the part of 
one of the parties makes that party=s promise 
illusory. 

(2) Mutuality (and hence consideration) will be found to exist 
in some cases even though one party may have some choice 
or discretion in its promise or performance 

(a) Requirements or outputs contracts 

i) 

ii) 

A promise to buy all that I require or sell all 
of my output of a product is enforceable, 
because the PR has suffered a legal 
detriment by giving up the right to buy or 
sell from another. UCC 2-306. 
Under 2-306, however, the quantities subject 
to a requirements or output contract may not 
be                               to any 
stated estimate or to the normal outputs or 
requirements. 

(b) Best efforts implied 

i) 

ii) 

Example: Seller is granted exclusive rights 
to sell all of designer=s dresses in exchange 
for 40% of the purchase price. 
Even though it appears that Seller is under 
no duty to sell any of designer=s dresses, 
courts will imply a promise by Seller to use 
its best efforts to sell the dresses and this 
makes the Seller=s promise duty non- 
illusory. 

(c) Conditional promises -- are enforceable no matter 
how remote the contingency so long as the 
condition is not entirely within the PR=s control 

i) 

ii) 

Example: Seller promises to deliver goods 
to Buyer if Seller=s son j oins Seller=s 
business. This promise is 
Example: Seller promises to deliver goods 
to Buyer if Seller decides to take her son 
into her business. This promise is 

(d) 

{ PAGE 

Right to select among alternative courses -- a 
promise to select among alternative courses is 
illusory unless each alternative involves some legal 
detriment to the PR. If, however, the power to 
select among the alternative performances rests in 
the PE or some third party not under the PR=s 
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control, then promise is enforceable so long as at 
least one of the alternatives involves some legal 
detriment. 

i) Example: I promise you that if you promise 
to pay me $500, I will either (a) give you 
swimming lessons, or (b) come back 
tomorrow and finish my lecture. 
a)    Is alternative (a) a legal detriment to 

me? 
b) Is alternative (b) a legal detriment to 

me? 
c) Is there consideration to make your 

promise to pay me enforceable? __ 
d) What if you (the PE) got to select 

between (a) and (b)? 

PromissolT estoppel (as a substitute for consideration) 

Elements 
(a)    Promise that might 

(b) Person to whom promise was made 

(c) Injustice 
(d) Remedy 

(2) Example: Your mother promises to give you $12,000 to 
buy a car. You buy my Camry for $10,000. If your mother 
never gives you any money for the car, is she liable on her 
promise? __ For how much? 

(3) North Carolina is one of the few states that has not yet 
specifically recognized the use of promissory estoppel as a 
substitute for consideration. 

(a) PromissolT estoppel has been accepted when used 
defensively. See ~Vachovia Bank & Trust Co. v. 
Rubish, 306 N.C. 417 (1982) (Lessor, as plaintiff in 
suit against the Lessee, is estopped from invoking 
lease provision requiring written notice to extend 
lease term since lessor had waived two previous 
breaches of the written notification requirement and 
lessee had relied on the promise implied from these 
waivers that no written notice would thereafter be 
required.) 

Effect of a sealed instrument -- 
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NC: Older Supreme Court authority suggests that seal is a 
substitute for consideration; more recent authority from the 
Court of Appeals suggests that seal raises a presumption of 
consideration that must be rebutted by clear and convincing 
evidence 

(2) 

Capacity 

1. Minors 

NC: A document under seal has a 10-year statute of 
limitations. The statute of limitations otherwise applying to 
contracts is 3 years. The UCC statute of limitations is 4 

years. 

Article 2 does not recognize seal as a substitute for 
consideration in contracts for the sale of goods 

General rule -- Must be at least __ years of age to have capacity 

to contract. If a person enters into a contract prior to reaching the 
age of capacity, then the contract is voidable at the option of the 
minor. If the other party to the contract is an adult, the adult is 
bound to the contract unless the minor avoids it. 

(1) Upon reaching the age &majority, the minor may qffirm 

contracts made during his minority and they will become 
binding contracts (no longer voidable). 

(2)    Emancipation decree at 16. 

Misrepresentation of age (minor assured adult that he was an adult) 

(1) Minor may still elect to avoid or disaffirm the contract. 

(2) In most states, adult may have an action against the minor 
in tort for fraud, misrepresentation, or deceit. 

(3) But in NC, a court has held that to impose liability for 
deceit would in effect enforce the contract merely by 
changing the form of action from contract to tort. The 
policy is to protect the minors from their improvident acts. 

Restitution requirements upon disaffirmation or avoidance. 

(1)    Can avoid contract for necessities, but minor is still liable 
in restitution for 

(a)    Necessaries: 

(2) May be statutory exceptions that make certain contracts of 

minors valid, such as 
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(3) Property in minor’s possession must be returned to other 
party 

(a) If minor di saffirms contract for sale of Camry. 
Minor gives me back car and I give minor back 
$10,000. If the car has been in a wreck and been 
totaled and is now worth only $50 as scrap metal, 
then general rule is that minor gives me the $50 car 
and I give back the $10,000. 

(4) NC -- Setoff rule. NC law reaches same result, but allows 
me to setoff from what I return to the minor the $50 value 
the minor could presumably return to me. So minor gets 
$9,950 from me and keeps the $50 car for a total of 
$10,000. 

(5) NC rule for minors who are artists (including actors), 
creators of intellectual property, athletes, or performing 
extras (effective 1/1/04) (ACoogan=s Law@). 

(a) Minor may disaffirm contract UNLESS employer 
obtained prior court approval of contract. 

(b) Employer also required to set aside 15% of minor=s 
gross in a trust fund for benefit of minor. 

Insanity or mental incapacity -- An incompetent party may disaffirm the 
contract (when lucid or through a legal representative) if the incompetent 
cannot understand the nature and significance of the contract. 

a. Necessaries 

Intoxicated or drugged persons -- May disaffirm the contract (upon 
recovery from intoxicated or drugged state) if at the time contract was 
entered into person was not able to understand the nature and significance 
of promise made in the contract and if the other party had reason to know 
of the intoxication. 

a. Necessaries 

III. Does the contract have to be in writing? 

A. Is the contract within the Statute of Frauds? 

1. Interest in land 

Within the statute 
(1) 
(2) 
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Part performance exception: The oral contract may be enforceable 
if part of the contract has already been partly performed. 

Examples of part performance might include: 

(a) 
(b) 
(c) 

(2) This exception is not recognized in North Carolina. 

(a)    But the North Carolina Supreme Court stated in 
Brooks v. Hackney, 329 N.C. 166 (1991), that a 
contract for the sale of land was unenforceable 
under the Statute of Frauds because the description 

of the land was patently ambiguous. Nevertheless, 
the Court held that the seller was equitably estopped 

from denying the validity of the contract because 
the purchaser had i) made eight years of payments 
and ii) paid part &the property taxes. The dissent 
countered that the maj ority=s holding in essence 
recognized the part performance exception to the 
Statute of Frauds in contravention to longstanding 
North Carolina case law. 

(3) To the extent the purchaser has partly performed, he may 
seek recovery of any benefit he has conferred on the seller 
under an unjust enrichment or restitution theor?-. 

Sale of goods for a price of $500 or more (Article 2) 

a. Exceptions 

(1) 
(2) 
(3) 

b. Contract as modified must satisfy the Statute of Frauds 

Article 2A of the UCC -- leases of personal property where the total 

consideration over the term of the lease exceeds $1,000. 

Debt of another -- Example: You promise me that if I sell my Camry to 
Bob and he doesn’t pay the $10,000 price, that you will pay it for him. 

Your promi se must be in writing 

But, if the main purpose of the promise is the pecunia~ interest of 
the PR, then the promise need not be in writing even though its 
effect is to act as a guarantor of another’s debt. 
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Example: Mary contracts with Manufacturing Company to have 
some machines custom-made for her factor5,. Mary promises 
manufacturing company’s supplier that if it will continue to deliver 
materials to Manufacturing, Mary will guarantee payment to the 
supplier if Manufacturing does not pay. Does Mary’s promise need 
to be in writing? 

Long-term contract: Contract cannot be performed in less than one year 
from when entered into so a writing [is!is not] required. 

Covers a contract entered into today for you to mow my yard one 
time, one year and one week from today, for a payment of $20. 

If it is possible for the contract to be performed within one year 
(even though not likely) it need not be in writing. 

Example: You promise to take care of my lawn for the 
rest of my life in exchange for me promising to give you 
$500 per year. Does this contract need to be in writing? 

(2) 

(3) 

Example: The contract is for two years of lawn 
maintenance services at an agreed-upon price. There is no 
option by either party to terminate the contract prior to the 
end of the two-year contract term. Does this contract need 
to be in writing? 

Example: The contract is for two years of lawn 
maintenance services at an agreed-upon price, but the 
contract may be terminated by either party upon 30 days’ 
notice 

(a) Maj ority view: 

(b) Minority view: 

c. NC does not have this Statute of Frauds requirement (i.e., in NC, 
long-term contracts need not be in writing) 

Contracts in consideration of marriage B promise that induces marriage by 
offering something of value 

Promise by executor or administrator to pay the debts of decedent’s estate 
out of his own funds 

Covenant not to compete against former employer 

a. If already employed when agree to covenant not to compete, then 
employer must give employee consideration for this new promise 
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Covenants must be reasonable restraints on employee: look at 
time of restriction, territory, and type of employment restricted 

(1) If provision found unreasonable, some courts 

(a) Throw out - 
(b) Blue pencil - 
(c) NC - Cross out - 

NC: promise to lend money B commercial loan commitment by a bank for 
a loan that exceeds $50,000 

If contract within the Statute of Frauds, is there a writing sufficient to satisfy 
statute? 

Common law requirements -- all essential terms of contract: 
a. 

b. 
C. 

d. 
e. 

UCC requirements -- essential terms 

(1)    Exception if both merchants 

3. Several writings may be pieced together to satisfy the Statute of Frauds 

Promisso~T estoppel to avoid the Statute of Frauds writing requirement 

1. Majority view: 
2. Minority view: 
3. NC: 

4. UCC 1-103: 

The parol evidence rule 

1. Purpose of the rule: 

Extends only to evidence of agreements prior to or contemporaneot¢s with 
the writing 

The rule does not bar introduction of evidence of things that 
happened after the ~vritten agreement was entered into (i.e., parol 
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evidence rule does not apply to attempt to prove a modification of 
a contract). 

3. Application of the rule 

a. The writing must be an integration (the final expression) 

b. If a complete integration, then no parol evidence may be 
introduced 

Complete integration if intended as final writing and 
complete and exchtsive statement of terms of the agreement 

If a          integration, then parol evidence may be introduced 
for the limited purpose of , but not for the 
purpose of the writing 

(1) Partial integration if intended to be final writing, but not 
intended to necessarily contain all the terms of the 

agreement 

A merger clause may express the intentions of the parties 

(1) An NC Court of Appeals case has held, however, that even 
though a contract contained a merger clause, a letter 
agreement that was executed at the same time as the 
contract should be admitted because it was          that 
the parties intended the letter to be an essential and integral 
part of the contract. Therefore, the standardized language 
of the preprinted form contract should not nullify this 
intention. 

Exceptions or 

a. 

b. 

C. 

d. 

qualifications to PER 

Ambiguity 
Fraud, mistake, or failure of consideration 

Collateral agreements 

Conditions precedent to the contract 

(1) Example: We enter into what looks like a completely 
integrated written contract for you to provide lawn 
maintenance services at my house. But we also orally 
agree that this contract will not become effective unless my 
husband agrees that we should have a lawn maintenance 
service. Can I introduce parol evidence relating to our 
condition to the effectiveness of the contract? 
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(2) 
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Example: We enter into a completely integrated written 
contract for you to provide lawn maintenance sew’ices. 
May I introduce parol evidence that my obligation to pay 

you under the contract is conditioned on my husband’s 
satisfaction with your work? 

UCC -- Usage of trade, course of dealing or course of performance 
may explain or supplement even a completely integrated 
agreement. 

Mi stake and unconsci onability -- resi sting enforcement of vali d contracts 

Mistake 
1.     Unilateral mistake -- Mistake by one party at time contract is entered into. 

Generally, relief will not be allowed. But, if the nonmistaken party knew 
about the other’s mistake or had reason to know of the other’s mistake, 
then the contract is voidable at the option of the mistaken party. 

Example: B agrees to buy a dredge from S. Before the dredge is 
delivered B discovers that he was mistaken about the dredge’s 
ability to operate in shallow water (which is where B intends to use 
the dredge). S did not know about B’s assumption about the 
dredge or the kind of work that B had in mind for the dredge. 
Result: Contract is not voidable by B since B’s unilateral mistake 
was not known by S nor should it have been known by S. 

Example: Contractor made a mistake in adding up the 

subcontractors= bids to determine the bid that Contractor would 
make on the project. Result: If Owner is reasonably unaware of 

Contractor’s unilateral mistake, the contract is not avoidable, and 
Contractor must go ahead at mistaken price. Alternative: If 
Owner should have known (comparing this bid to other bids) that a 

mistake must have been made, then Contractor can avoid the 
contract. 

2. Mutual mistake 

Rescission allowed for mutual mistake of a material fact. At the 
time of the contract 

(1) 

(2) 
(3) 

Mistake by both parties about 

The mistake has 
The party seeking to avoid or rescind 

., and 

Example: B & S thought that Rose the 2nd (a cow) was sterile 
and could never bear calves. They agreed to a price that reflected 
her value as a beef cow, rather than as a breeding cow. Before B 
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got possession of Rose, it was learned that she was pregnant. 
Result: 

(1) Example: Bull calf purchased before mature enough to test 
to determine whether fertile or sterile. B & S agreed on 
price. Bull turns out to be sterile. Result: 

Rescission not allowed for mistakes of value or opinion 

(1) Example: S finds a stone and shows it to his friend B. 
They properly conclude that it is a topaz. B believes it is 
worth $500 and S believes it is worth $50. They agree that 
B may buy it from S for $200. They later discover that the 

stone’s actual worth is $600. Result: S cannot avoid the 
contract. 

Latent ambiguities -- at time contract is formed, the agreement appears to 
be clear, but subsequently discovered facts make it obvious that the 
agreement can be interpreted in more than one way. 

Example: S & B agree on the sale of cotton to be delivered by the 
ship Peerless. It is subsequently learned that there are two ships 
Peerless -- one which arrived in September and one which arrived 
in December. 

(1) 

(2) 

(3) 

If S & B are both unaware of the ambiguity, then 

If both S & B aware of the ambiguity, then 

If one party aware of ambiguity and the other is not, then 

4. Mistakes in transmission 

Example: Ask telegraph company to send an offer to perform 
certain construction work. The offer is at $91,000. The telegraph 
company makes a mistake in transmitting the offer. 

(1) If offer transmitted at $90,000, and Owner received two 
other bids of $94,000 and $87,000, then 

(2) If offer transmitted at $9,100, then 

Unconscionability 

1. Procedural unconscionability 

2. AND Substantive unconscionability 
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A. Third party beneficiaries 

Example: Holly loaned Fox $300 and by agreement, Fox in return 
promised to pay $300 to Lawrence. Holly already owed $300 to 
Lawrence and thought he would just get Fox to repay it. Fox does not 
keep his promise to pay the $300 back to Lawrence. Can Lawrence sue 
Fox? 

pr. to pay $300 to Lawrence .~ 
Fox (PR).,            Uolly~PE) 

debt of Holly to Lawrence 

Lawrence (3PB) 

Rst. 2nd: Third party beneficiaries are either intended or incidental 
beneficiaries 

Intended beneficiaries have a right to sue; incidental beneficiaries 
do not 

Factors important in determining if an intended beneficiary 

(1) 

(2) 

(3) 

(4) 

Is the 3rd party expressly in the 
contract? 
Is the performance to be made to the 
3rd party? 
Is the 3rd party specifically given any under 
the contract? 
Does the 3rd party have such a with 
the promisee (Holly) that one could infer that the promisee 
wished to make an agreement for the benefit of a 3rd party? 

There are two kinds of intended beneficiaries -- a donee 
beneficiary and a creditor beneficiary 

(2) 

Lawrence is a __ beneficiary -- the object of the 
promise was to pay the 3rd party beneficiary a 

owed to him by the promisee, Holly 
If the object of the promise is to confer a          on the 
third party beneficiary, then the beneficiary is a donee 
beneficiary 

Example: Husband promised his dying wife that he would 
leave a certain sum of money in his will to wife=s Niece if 
Wife would leave certain real property to Husband in her 
will (rather than leaving it for Wife=s Niece). Wife agreed. 
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H 

N 

Pr. to leave $ to NieNe in H=s will 
W _(_~_E) ,(PR) l~’~ve prop. to H in will 

ece (3PB) 

Niece (3PB) (may!may not) sue Uncle’s estate 

When do rights of 3rd party vest, cutting off ability- of the promisor 
and promisee to modify or rescind the contract? 

(1) Beneficiary’s rights vest when the beneficiary: 

(a) 
(b) 
(c) 
(d) 

., or 

Older authority indicates that donee beneficiary’s 
rights immediately vest. 

Defenses 

When 3rd party beneficiary sues Promisor, Promisor may use any 
defenses it had against Promisee. 

Creditor Beneficiary. Promisor may not use Promisee’s defenses 
against 3rd party beneficiary unless Promisor’s promise is to pay 
3rd party only what Promisee owes to 3rd party (instead of an 

obligation to pay a specific sum). 

(1) 3rd party may sue Promisee directly on the underlying 
credit contract 

Donee Beneficiary. 3rd party donee beneficiary may sue 
Promisor for failure to keep promise that benefits 3rd part),, but 
may not sue Promisee 

(1) Qualification based on a promissory estoppel/detrimental 
reliance theory (PE tells B about promise and B relies) 

(2) Promisee may also sue Promisor for failure to keep promise 
(normal remedy is                ) because Promisee 
(in donee beneficiary cases) hasn=t suffered any damage 

Assignment of rights and delegation of duties -- afier contract has been entered 
into, one party" decides to transfer/assign his rights to a 3rd party and/or delegate 

his duties under the contract to another. 
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1. Terminology 

Assignor = the party who is going to assign the contract 
Assignee = the party to whom the assignment is made (3rd party) 
Obligor = the other party to the contract -- the person who owes 
the performance of an obligation to the AR 

2. Types of assignments and vesting or revocation 

Gratuitous assignments -- no consideration from the AE to AR in 
return for the assignment. This assignment is revocable by the AR. 
Example: Landlord assigns to Grandmother the right to receive 
the $500 per month rental payment on the apartment. 

$500/month 
Tenant (OR) ..__~ Landl ord (AR) 

AllouTto occupy | $500imonth 

& pr. to..k.e~p..up 

Grandmother (AE) 

Exceptions -- gratuitous assignment is irrevocable 
(a) 
(b) 
(c) 
(d) 

Assignment for consideration -- irrevocable. Rights of AlE are 
vested. Example: Landlord borrows money from Bank and 
assigns to Bank the right to receive the $500 per month rental 
payment on the apartment. 

$500/month 
Tenant (OR) ~ =" Landlord (AR) 

Allow to occupy [ 

& pr. to keep up Loan 

Bank (AE) 

3. Some contract rights are not assignable 

Rights are not assignable that would materially affect the rights 
and duties of the obligor 

Example: John (AR) has an insurance policy on his beach 
house with Allstate (Obligor). John cannot assign his 
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policy to the purchaser of the beach house, Mary (AE), who 
intends to convert the house into a restaurant. 

(2) Example: The corner convenience store has promised to 
buy all of its ice cream requirements from Ben & Jerry’s 
(Obligor). The store (AR) assigns this requirements 
contract to Pantry (AE), which purchases it. 

(a) Common law’: 
(b) UCC 2-306: 

b. Rights under a future (nonexisting) contract cannot be assigned 

(1) Cannot assign rights you expect to arise under a contract 
that does not currently exist, but you can assign future 
rights in an existing contract if those rights are otherwise 
assignable. 

c. Contractual prohibition of assignment Aof contract@ 

(1)    Common law 

(a) The language _~Assignment is void@ bars an 
assignment. 

(b) If AE has notice of nonassignment clause, then the 
assignment is ineffective. 

(2) UCC: If contract Abars assignment of the contract@ this is 
interpreted to bar only a delegation of duties, not an 
assignment of rights under the contract. 

d. Contractual prohibition of assignment of Arights @ under a contract 

(1) AR can still assign, but will be in breach of contract 

Defenses 

AE can now directly sue the Obligor. Granny or Bank can sue 
tenant for nonpayment of the rent. Obligor may assert any 
defenses against the AE that Obligor would have had against the 
AR. Example: If tenant had a defense to payment of rent based on 
the landlord=s failure to repair apartment=s air conditioning, then 
tenant could assert that defense against Bank. 

(1) Exception: Obligor’s personal defense (unrelated to the 
contract) against the AR is not available against the AlE 
unless the defense arose before Obligor had notice of the 
assignment. Example: Landlord owes tenant $500 because 
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landlord backed into tenant=s car and damaged it. Tenant 
may not use landlord=s failure to pay this $500 to tenant as 
a defense for not paying Bank the $500 per month rent in 
any particular month. 

Obligor cannot assert any defenses that AR may have against the 
AE. Example: If landlord has a defense against payment of the 
bank loan, for instance, because Bank is charging usurious interest, 
tenant may not use landlord=s defense to justify its nonpayment of 
the $500 rent to Bank. 

Successive assignment of the same right. Example: AR assigns rights to 
receive monthly rent to Granny, and then assigns right to receive same 
rent to Bank in return for Bank loan. Who prevails? 

Common law 
(1)    If the first assignment is revocable (i.e., a gratuitous 

assignment to Granny), then the second assignment to Bank 
ser~Tes to revoke it. 

(2) But, if the first assignment is irrevocable (i.e., an 
assignment for consideration to Bank), then the first 
assignee (Bank) prevails. 

UCC rules are different. In Article 9 if a debtor assigns a security 
interest in the same collateral to more than one secured party, 
specific rules of Article 9 determine which of the competing 
AEsiSPs will prevail. 

Delegation of duties -- duties are delegated rather than assigned. The AR 
who assigns rights may want to delegate his duties; if he does so he will be 
called the delegator, and the AE will be referred to as the delegatee. 

Delegator is not excused from its duties under the contract as a 
result of the delegation. 

(1)    Excuse from the duties comes only through a novation. 

Duties cannot be delegated if the performance requires special 
skills or the original party to the contract has a special reputation, 
or the contract specifically prohibits delegation. 

Example: I have a contract with you in which you promise 
to paint my daughter’s portrait for $1,000. You can assign 
your         to receive the $1,000 payment to your 
landlord, but you cannot delegate your to 
paint the portrait to your landlord. 

(2) Example: Painter and I have a contract for painter to paint 
my house for $1,000. Painter cannot perform contract and 
assigns contract to his competitor. 
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UCC 2-210 and Rst. 2nd provide that an assignment of rights 
carries with it a delegation of duties. 

(1) There is an implied assumption of the duties under the 
UCC. 

(2) Under the Rst. 2nd, if the AE accepts the assignment, then it 
is deemed to have assumed the duties under the contract. 

VI. 

Novati on -- One of original parties to contract is di scharged from the contract and 

a third party is substituted in his place. 

Example: Mortgage contract between Homeowner and Bank. Buyer 
purchases home from Homeowner and agrees to assume this mortgage. If 
a novation takes place, Bank agrees to release Homeowner and accept 
Buyer in Homeowner’s place. Buyer agrees to assume Homeowner’s 
duties under the mortgage contract, and Homeowner agrees to transfer its 
rights and duties under the mortgage contract to Buyer. Without a 
novation, Homeowner is still on the hook if Buyer fails to make monthly 
payments on house. 

Remedies 

Theory of contract remedies -- use                      to award nonbreacher 
the benefit of the bargain (or the expectation). Use money damages to put the 
victim of the breach in as good a position as she would have been in had the 
contract been fully performed. 

Example: I have agreed to lease space from you in a shopping center to 
open a video rental store. You breach by leasing the space to a drug store. 
I have not previously been in the video store business. 

a. Lost profits as expectation 

(1) Mitigated if alternative space available 

(2) Not available if can’t be proved with certainty 

b. Reliance expenses 

Consequential or special damages -- must be reasonably foreseeable at the time of 
contracting 

Example: Hadley v. Baxendale B Miller made a contract with a shipping 
company to have mill shaft sent to be repaired. Miller told shipping 
company that this was the only shaft and that mill would be shut down 
until it ~vas returned. Shipping company promised shipping would take 
two days at most. Mill shaft got misdirected in shipment and as a result 
the mill was shut down longer than was expected. 
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a. Direct damages 

b. Consequential damages 

Punitive damages not generally awarded in contract. 

1. Theory: Compensate, not punish. Encourage efficient breaches of 
contract. 

Example: You have a contract with Ford to purchase a car for 
$15,000. Ford breaks its contract and sells the car to another buyer 
for $18,000. You buy a comparable car from another dealer for 
$16,000. What are your damages? 
Is this an efficient breach? 

Exception: If the subject matter of the contract is so personal in 
nature that special injury and mental anguish could be foreseen at 
the time of contracting, then punitive damages may be awarded. 

Mitigation rule -- the victim of the breach cannot recover for damages she could 
have reasonably mitigated or avoided. 

1. Employment contract 

Example: Employment has been agreed upon for a two-year 
period and employer fires employee before the expiration of the 
period. 

(1) What are damages if employee took another j ob paying the 
same or more as the original job for the remainder of the 
contract period? 

(2) What are the damages if the employee did not actually take 
another j ob, but had a reasonably equivalent j ob offered to 
him for same ~vages which he declined? 

2. Construction contracts 

Example: Contractor is to receive $5 million for building new 
office building. Owner breaches the contract and kicks Contractor 
off the j ob. Contractor immediately begins building a school. 
Should the profit on the school contract be deducted from 
Contractor’s damage recovery on the office building contract? 

But, if new j ob could not have been performed BUT FOR the 
breach, then profits on new j ob [do/do not] reduce or mitigate 
damages. 
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E.    Construction Contract Damages 

1. Owner breaches the contract 

Contractor’s damages are equal to the contract price minus the cost 
to the contractor to complete the j ob. Alternatively, you could 
compute the damages by awarding the contractor his profit plus the 
costs he has incurred to date. 

(1) Example: County broke contract to have Contractor build 
a bridge when it repudiated and told Contractor it no longer 
wanted bridge built. Contract price was $18,000, and 
Contractor’s estimated total costs are $16,000. At the time 
of County’s breach, Contractor had spent $5,000 on 
construction of the bridge. What are Contractor’s damages? 

(2) If Contractor did not stop working when County breached 
the contract, would it be successful in its effort to recover 
the $18,000 contract price? 

Contractor breaches 

Contractor’s breach is failure to complete job. 

(1) Example: Take example above and assume that 
Contractor breached. If it costs County $14,000 to get the 
bridge completed, and assuming it has already paid 
Contractor $5,000, what can County recover from 
Contractor? 

Contractor completed the job, but did so in a manner that is 
improper under the contract 

(1) Example: Contract called for Cohoes pipe, but Contractor 
used Reading pipe. 

(2) Damages may be calculated as either (a) the cost to 
complete in accordance with the contract, or (b) the amount 
by which the market value of the property is diminished as 
a result of failure to comply with the contract. 

(a) In this case a court is likely to award as damages 

(b) Factors to consider include: 
i) 
ii) 
iii) 
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Example: Contract called for an ugly fountain to be built in 
homeowner=s backyard, but the fountain that is built is not 
as ugly as that specified in the contract. Homeowner is 
incensed because even though the ugly fountain would 
reduce the market value of his property, it was what he 
specifically wanted. 

(a) In this case a court is likely to award as damages 

(b) Factors to consider include: 

i) 
ii) 
iii) 

Quasi-Contract or Restitution 

Definition: Sometimes referred to as a contract This 
is not a contract at all, but a legal fiction designed to prevent injustice by 
not allowing unjust enrichment. An "off’ the contract remedy, in contrast 

to reliance and expectation, which depend on the existence of a valid 
contract. 

2. Elements 

a. One party has conferred a on the other 

b. This person has a &being compensated 

c. The person conferring the benefit was not a 

d. If defendant is allowed to retain the benefit without compensating 
plaintiff, he would be 

Circumstances where resort to quasi-contract or restitution may be 
necessary 

a. Contract failed 

Example: I hire Mickey Mantle to sign autographs at my 
baseball card store for an afternoon. I agree to pay him 
$10,000 and pursuant to our agreement I give him a $5,000 
advance. If he dies before the afternoon in question, he is 
discharged from the contract. What can I recover from his 
estate? 

The breaching party may be able to recover in quasi-contract 
(although the quasi-contract recovery cannot exceed the 
expectation amount)i 
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Example: Roofer agreed to reroof our house for $1,000. 

The work was done at a cost to Roofer of $800. Roofer did 
not substantially perform, however, because he used the 
wrong kind of shingles. The reshingling nevertheless 
increased the value of the house by $600. What might 

Roofer recover for his work? 

c. No contract exists at all 

(1) Example: Offer to pay $1,000 to Roofer if he reroofs 
house is to be accepted by Roofer’s performance. Before 
performance began, Offeror dies. Roofer is unaware of 
Offeror’s death and performs roofing contract. Roofer 
cannot recover under contract because there is none, but he 
could recover the reasonable value of the services rendered 
to avoid unjust enrichment. 

Where quasi-contractual relief is sought by a non-breaching party 
it is theoretically possible for it to exceed a contractual recovery. 

Example: Roofer agreed to reroof house for $500. This 
was a losing contract for Roofer since his actual cost to do 
the job turned out to be $800. Roofer completed job in 
accordance with contract, but homeowner did not pay the 
$500 contract price. Why might Roofer proceed against 
homeowner in quasi-contract instead of for breach of 
contract? 

Divisibility -- where one party has not substantially performed under the 
contract, it is still possible that party may be able to recover something 
under a theory of divisibility 

(1) A construction contract calls for three payments upon the 
completion of each of three phases of construction. 
Contractor completes phase I and breaches by refusing to 
complete the contract. May the contractor recover the 
payment for Phase I? 

Liquidated damages [will/will not] be enforced if they act as a 
enforceable: 

To be 

Damages must have been to ascertain/estimate at the time the 
contract was formed. 
The amount agreed upon must be a of 
compensatory damages in the case of a breach. 
The provision must not be intended to act as a penalty. 

Suit in equity for specific performance -- if money damages are 
the victim of the breach may be entitled to the equitable remedy of 
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Money damages are               if they cannot buy a substitute 
performance because a substitute is not available. 

Contract for sale of land and seller breaches 
(1) Doctrine of affirmative mutuality of remedy affords 

specific performance to seller if buyer breaches 

b. Goods that are 

Output/requirements contract involving a particular or unique 
source or market 

d. Not available for service contracts because 

VII. 

I. Article 2 damage formulas -- see Sales outline 

What performance is due under the contract? 

Conditions = an event (other than the passage of time) the occurrence or non- 
occurrence of which will create, limit, or extinguish the absolute duty to perform 
in the other party. 

Example: We agree that I will buy your house for $100,000. My duty to 
pay the $100,000, however, is conditioned on my obtaining a satisfactory 
loan of at least $80,000. What happens if the condition is not satisfied? 

2. Classification of conditions 

Condition precedent: one that must occur before an absolute duty 
of immediate performance arises in the other party. 

Condition subsequent: a condition whose occurrence cuts off an 
already existing absolute duty of performance. 

Example: Before home insurance company has a duty to pay you 
if your home is destroyed by fire, you must file a claim within 30 
days of the fire. If you fail to file the claim in a timely manner, no 
duty to pay arises on the part of the insurance company. This 
condition is a 
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DUTY 

NO DUTY-~ 

Precedent 
File proof of loss within 

30 days 

Subsequent 
Fail to sue ins. co. for 
nonpayment within 1 yr. 

of the loss 

Example: You filed a timely claim triggering the insurance 
company’s duty to pay, but if the insurance company doesn’t pay 
your claim and you fail to bring suit against it for breach of the 
payment obligation within 1 year of the loss as is also required by 
the contract, then the insurance company’s duty to pay is 
discharged. This condition is a 

Example: It is a condition which precedes my duty to give you 
title to my Camry that you tender the $10,000 price. It is a 
condition that precedes your duty to give me the $10,000 that I 
tender the title to you. These conditions are 

Burden of proof. Homeowner bears burden of proving that 
conditions                 the insurance company’s duty to pay 
have been satisfied. Insurance company bears burden of proving 
that conditions which its duty to pay have been 
met. 

Waiver -- express conditions in the contract may be waived by the 
party in whose favor they operate 
(1)    Estoppel waiver -- waiver occurs        the condition 

has failed to be fulfilled 
(a)    Example: Remember the financing condition on 

purchase of home. B says: AI just inherited a bunch 
of money and now I don=t need financing. I can 
pay cash. @ 

(2) Election waiver -- waiver occurs the condition 
has failed 
(a)    Example: B says: AI=ve tried and I can=t get 

financing, but I=ve decided I=ll sell some stock I 
own and use the cash to buy the house. @ 

Excuses for non-performance -- If there are no express conditions on my 
duty to perform under a contract or if the express conditions have fallen 
out of the contract by waiver, then we determine whether I must perform 
the contract under a substantial performance theory. 

Substantial performance 
(1) Example: Contract to build house for $50,000. Contract 

specifies that Reading pipe shall be used, but Contractor 
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uses Cohoes pipe instead. Using the proper pipe was not 
expressed as a condition to Owner’s duty to pay. Does 
Owner have a duty to pay $50,000? 

(a) Essential purpose of the contract 

(b) Substantial performance by Contractor is a 
constructive condition that precedes Owner’s duty 
to pay. 
i)     If substantial performance, then Owner pays 

ii) O~vner has a counterclaim for the damages 
suffered as a result of wrong pipe being 
used. 

(2) Contrast the perfect tender rule under the UCC -- Seller’s 
failure in                to deliver goods in conformity 
with the contract gives Buyer the opportunity to rej ect all 
the goods, rej ect some and accept some, or accept all of 
them. 

(a)    Sometimes Seller gets the opportunity to cure 

Anticipatory repudiation 
(1)    Unequivocal; mere doubts about ability to perform are not 

enough. 
(2) Nonbreacher may: 

(a) be excused from further performance 
(b) sue immediately for damages 
(c) or ignore repudiation and urge performance 

Prospective inability to perform 
(1)    May ask for adequate assurances of performance 
(2)    If don’t get reassured within reasonable time, then may 

consider the contract repudiated 

Impossibility -- I am excused from performing my obligations 
under the contract if it has become impossible for me to perform 
(1)    Example: I promise to rent office space to you for your 

new law office and the building bums down. We are both 
excused from our obligations under the lease agreement. 

(2) Impracticability is a related concept used in the sale of 
goods situation. Performance need not be literally 
impossible, just excessively burdensome. 

Frustration of purpose -- we can each still perform our obligations 
under the contract, there just seems no point in doing so now. 
(1) Example: King’s coronation. I rented rooms to watch 

coronation procession for specific days. King got sick so 
procession did not take place on those days. What happens 
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to my obligation under this contract for the rooms? 
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Promisso~T estoppel Not recognized as a substitute for consideration or 
as a basis for affirmative relief 

Statute of Frauds 

Seal 

Part performance exception to writing requirement 
(in case of contracts for the sale of land) not 
formally recognized, but a NC Supreme Court case 
has essentially applied this doctrine under the label 
of Aestoppel @ 

A contract that cannot be performed within a year 
need not be in writing 

Seal raises a presumption of consideration that may 
be rebutted only by clear and convincing evidence 
(except in a contract for the sale of goods where 
Article 2 rej ects the la~v of sealed instruments) 

Older NC S.Ct. authority suggests seal could still be 
a substitute for consideration. 

Covenants not to compete 

A contract under seal provides a 10-year statute of 
limitations (except in the case of a contract for the 
sale of goods) 

Unreasonable restrictions on competition in the 
covenant will not be rewritten by the court to 
reasonable restrictions, but rather will be crossed 
out 

Misrepresentation of age No action against a minor in tort for 
misrepresentation of age when entering into a 
contract 

Statutes of limitation 3 years Contract actions generally 
4 years Contracts for the sale of goods (Article 2) 

10 years Contracts under seal (except Article 
2 contracts) 
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Contracts Jeopard), 

LAW and OFFER 

$100 Law that covers transactions in goods 

$200 Law that covers leases of personal property 

$300 Whether in the newspaper or on TV, they are generally not offers 

$400 An offer that seeks the offeree’s performance rather than a promise 

$5OO Offeree receives correct information from a reliable source (other than Offeror) 
that indicates that Offeror no longer wishes to extend an offer 

LET=S MAKE a CONTRACT 

$100 The name of the rule providing that acceptance is effective upon dispatch 

$200 Under this rule a contract can be formed even when the acceptance does not 
mirror the offer 

$3OO The offeree=s beginning performance of an offer looking towards this kind of 
contract prevents the offeror from revoking the offer 

$4OO The doctrine under which a promi se supported only by consideration previously 

given is unenforceable 

$5OO Attempts to modify contracts often run afoul of this consideration problem 
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$100 The minimum age to enter into a nonavoidable contract 

$200 Even though a contract is avoidable by a minor, the minor is liable for their 
reasonable value 

$300 The name of a claim that is certain in amount 

$40O An alternative basis for enforcement of a promise when the promise is not 
supported by consideration 

$5OO A full payment check effects an accord and satisfaction of this kind of claim 

DOUBLE JEOPARDY 

GET it in WRITING 

$200 A contract for goods priced for this dollar amount or more must be in writing 

$4OO A signature of this party is required for a writing to satisfy the Statute of Frauds 

$600 In most states (but not NC) this is an exception to the rule that a contract relating 
to an interest in land must be in writing 

$800 Thi s rule determines whether evidence of statements made prior to any writing 
may be introduced 

$1,000 Parol evidence may not even supplement this type of writing 
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WHO ARE YOU? 

$200 This type of third party may bring suit on a contract 

$40O The term given to the beneficiary=s right when the Promisor and Promisee lose 
the right to modify or rescind the contract 

$600 The name of the party to the contract who owes the performance of the obligation 
to the Assignor 

$800 The type of assignment (gratuitous or for consideration) that is usually revocable 
by the Assignor 

$1,000 The name given to the three party agreement that substitutes the Assignee for the 
Assignor and releases the Assignor from any continuing liability on the contract 

DAMA GES and CONDITIONS 

$200 The name oftheinterestprote~ed under the usual way ofmeasuringmoney 
damages 

$4OO The only times specific performance is available for a buyer in a contract for the 
sale of goods 

$600 If a liquidated damages clause is intended as this, it will not be enforceable 

$8OO An off the contract method of recovery designed to prevent injustice 

$1,000 A condition that discharges an existing contractual duty 
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FFom: 

Sent: 

To: 

Subject: 

Paul deMontesquiou <paul@caroliuadreambuilders.com> 

Thursday, Janua~ 20, 2011 10:30 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Thaa~k yo u 

Professor: 

I am reading your Contract outline again. Excellent. 

Quick curbside opinion question: 

On the essay portion of the bar exam, would be helpful, hurtful, neutral to answer the question and then 

Perhaps add something like: 

"Based upon my 30 years of trial experience it appears that the court will need to(for example) conduct an in camera hearing to 

Determine whether there was a full integration of the contract as to whether to allow in the proffered testimony at the time of 

Formation of the contract.(PER issue) 

Or should I NOT do this? 

Reason? My thought was I might get credit for showing the reader that I reason as a lawyer in the real world. 

If you say no, then it is no. 

Have a wonderful day, 

Paul deMontesquiou, Esq!Broker 



From: 

Sent: 

To: 

Subject: 

Attach: 

Brian.Haskew@thomsonreuters.com 

Thursday, Janua~ 20, 2011 10:42 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

BARBRI Lecture Contract 

LecmreAgreement Liss~J3roome 2011 .pdf 

Professor Broome, 

I have attached your updated and revised BARBRI Lecture Agreement for 20:1:1 through 20:13. Please let me know if you have any questions about it. If possible, 

please email or fax a signed copy to me and mail the original to: 

BARBRI 

Attn: Brian Haskew 

2810-28 Sharer Road 

Tallahassee, FL 323:~2 

Thank you, 

Brian Haskew 

NC Coordinator, BARBRI 

brian.haskew@thomsonreuters.com 

Phone: 1.800.950.7277 

Fax: 850.395.73:15 



From: 

Sent: 

To: 

Subject: 

Attach: 

Brian.Haskew@thomsonreuters.com 

Friday, JanuaD128, 2011 2:12 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

marc.bames@thomsonre uters.com 

BARBRI Sales Hmadout - David Sokolow 

NC Sales Sokolow 2011.doc; NC Sales-Filled Sokolow 2011.pdf 

Hi Lissa, 

I’ve attached blank and filled-in copies of Professor Sokolow’s Sales handout for you to review. Please let me know if you have any questions. 

Thank you, 

Brian Haskew 

NC Coordinator, BARBRI 

brian.haskew@thomsonreuters.com 

1.800.950.7277 



From: 

Sent: 

To: 

Subjet~: 

Attach: 

Bortz, Conrad <cbol~z@email.unc.edu> 

Tuesday, Febma~ 1, 2011 3:11 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Barbri ~m~ 

20110201140910807.pdf 



From," 

Sent: 

To: 

Subject: 

Brian.Haskew@thomsonreuters.com 

Monday, June 13, 2011 10:22 AM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

RE: BARBRI Lecture Contract 

Hi I.issa, 

Please send your expense reports directly to me. Let me know if you have any other questions! 

Brian Haskew 

NC Coordinator, BARBR~ 

brian.haskew@thomsonr euters.com 

:1.800.950.7277 

F~m~ Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent~ Sunday, June 12, 201[ 4:26 PN 

To~ Haskew, Brian (Professional) 
Subjeet~ RE: BARBRI Lecture Contract 

Brian .-- 

Shou]d I send my Professor Lecture Reports (expense reports) to you or d~rect~y to BAR!BR] k~ Chicago? 

Thanks 

Ussa 

[~si~ I_. Broome 

Wachov~a Pro[:essor of Banking Law 

Director, Center [:or ganMng and Finance 

UNC Schoo~ of 

CB#3380~ Van Necke-Wettach 

Chapel H~IL NC z., 5._.9- 3:_~80 

959.9S2.70~5 

::N:: 
...... httg:,%vww law. u r~c ed u/ima f~es,’r~ews/media,’ba ~ kin[l~r~a r~ce 

web 542 

From: Brian.Haskew@thomsonreuters.com [mailto:Brian.Haskew@thomsonreuters.com] 
Sent= Thursday, January 20, 2011 10:42 AM 
To= Broome, Lissa L 
S,,bject= BARBRI Lecture Contract 

Professor Broome, 
I have attached your updated and revised BARBRI Lecture Agreement for 2011 through 2013. Please let me know if you have any questions about it. If possible, 

please email or fax a signed copy to me and mail the original to: 

BARBRI 

Attn: Brian Haskew 

2810-28 Sharer Road 

Tallahassee, FL 32312 

Thank you, 

Brian Haskew 

NC Coordinator, BARBRI 

brian.haskew@thomsonreuters.corn 

Phone: 1.800.950.7277 

Fax: 850.385.73:15 



Fl’om: 

Sent: 

To: 

Subject: 

Laura Howell <~lhowell8@elon.edu> 

Tuesday, June 14, 2011 8:33 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

BarBri Contracts Question NC Distinction 

Hi Professor Broome, 

I just did Contracts essay #5 out of the the NCT essay book. The answer talked about the mirror image idle in NC for acceptance of contracts. But in the NC 
distinctions section of the MS outline it says that "In North Carolina, to create a counteroffer, the change in the original oiler must be material. TNls, if an offeree 

merely adds a paragraph that restates rights or conditions already contained in the contract, there is no rejection or counteroffer." 

I took this to mean that any oiler could be accepted ruth alterations so long as they are not material. However the answer given for essay #5 dilecfly conflicts with that 

undersianding. 

So to summarize my question is. Is NC a mirror image rule s~ate or some modification of the mirror image rule? 

Thanks tbr all your help, 

Laura Lee Howell 



From: 

Sent: 

To: 

Subject: 

Peace, Christopher <peacec@students.charlottelaw.edu> 

Monday, Januao~ 23, 2012 10:49 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Barbri Contracts lecture 

Prof. Broome, 

I am currently studying for the Febuary bar exam, and in reviewing your Contracts outline I had the following question about NC Chapter 99B products liability: 

In the notes on the general rule about limitation of remedies under Article 2, you mentioned that limiting remedies for personal injury is presumed unconscionable, however 
your 99B notes list as one possible defense "Article 2 defenses (e.g., limitation of remedies clause)." What would be an example of a limitation of remedies clause that would 
be effective in a personal injury products liability case in North Carolina? 

Hany thanks, 

Chris Peace 
Charlotte Law ’:tl 



From: 

Sent: 

To: 

Cc: 

Subject: 

Attach: 

Moore, Tanya Topolka <tanya moore@unc.edu> 

Monday, September 17, 2012 12:01 PM 

Biddle, Andrea K <andrea.biddle@unc.edu>; Boxill, Jan 
<JMBOXILL@email.unc.edu>; Broome, Lissa L <lbroome@email.unc.edu>; Cairns, 
Bruce A <bruce_cairns@med.unc.edu>; Ferrell, Joseph S <j sferrel@email.unc.edu>; 
Guilkey, David K <david_guilkey@unc.edu>; Huber, Evelyne H 
<ehuber@email.unc.edu>; Kasson, Joy S <j skasson@email.unc.edu>; Renner, Joy J 
<Joy_Renner@med.unc.edu>; Smokowski, Paul R <smokowsk@email.unc.edu>; 
Taylor, Beverly W <btaylor@email.unc.edu>; ’Wendy Brewster’ 
<brewster@med.unc.edu>; Whisnant, Richard B <whisnant@sog.unc.edu> 

Davis, Nancy K <nancy_davis@unc.edu>; Schuettpelz, Erin (2 <ecs@unc.edu>; 
McFarland, Michael B <mike_mcfarland@unc.edu> 
Announcement from Chancellor Thorp 

thorp 9-17-12.doc.docx; NEWS PACKAGE F1NAL1145.docx 

Chancellor’s Advisory Committee: 

Please see this announcement from Chancellor Thorpo 

Tanya 

Tanya Moore 

University Relations 

102 South Building, CB 6226 

Chapel Hill, NC 27599-6226 

919-962-4515 



Message from Chancellor Holden Thorp 

Dear Carolina faculty, staff, students, alumni and friends, 

Today I am announcing what has been the hardest decision of my life ... my intention to step 

down as your chancellor effective June 30, 2013. I’ve decided that this is best for the future of 

Carolina. 

I told UNC President Tom Ross yesterday of my decision. I also let him know that I am willing to 

stay longer, if needed, to avoid any gap in leadership until the Board of Trustees, President Ross 

and the Board of Governors can name a successor. 

I will always do what is best for this University. And what is best right now is for me to make 

plans to step aside. This wasn’t an easy decision personally. But when I thought about the 

University and how important it’s been to me, to North Carolinians and to hundreds of 

thousands of alumni, my answer became clear. 

Over the last two years, we have identified a number of areas that need improvement. We 

have a good start on reforms that are important for the future of this University. I have pledged 

that we will be a better university, and I am 100 percent confident in that. We still have work to 
do, and I intend to be fully engaged in that until the day I walk out of this office. 

Together, we have accomplished so much. Student applications are up by 24 percent. Our 

faculty has made us a top 10 university in research funding. We have made excellent progress 

with faculty retentions. More alumni and friends made gifts to the University last year than 

ever before. We have pulled the campus through the financial crisis, emerging as a stronger 

institution. And we have launched a campuswide initiative to define our vision of the 21st 

Century public research university. 

It has been a privilege and honor to lead this great University, and I look forward to continuing 

to work with you. My love for Carolina, where I have invested three decades of my life as a 

student, faculty member, researcher and administrator, has only grown deeper with the time I 
have spent as your chancellor. 

With great appreciation for all of you and what you do for Carolina, 

Holden Thorp 

For more information about Chancellor Thorp’s announcement, refer to the University’s 
homepage, www.unc.edu. 
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NEWS RELEASE 

For immediate use September 17, 2012 

Thorp announces plans to step down as chancellor, effective June 30, 2013 

University of North Carolina at Chapel Hill Chancellor Holden Thorp intends to step down at the end of 

this academic year because he says it’s best for the future of the University. 

Thorp notified UNC President Tom Ross on Sunday (Sept. 16) of his intent to resign, effective June 30, 

2013. Thorp told Ross that he is willing to stay beyond June 30, if needed, to avoid any gap in leadership 

until a successor can be in place. 

"Chancellor Thorp’s love of and devotion to UNC-Chapel Hill are beyond question," Ross said. "I have 

accepted his announcement with considerable sadness, but fully understand he is acting in what he 

believes to be the best interests of UNC-Chapel Hill and the entire University. Whether you’re measuring 

the quality of its students, the productivity of its faculty, or the benefits of its world-class research, 

Carolina has made great strides during his tenure." 

Said Thorp, "I will always do what is best for this University. This wasn’t an easy decision personally. 

But when I thought about the University and how important it’s been to me, to North Carolinians and to 

hundreds of thousands of alumni, my answer became clear. 

"Over the last two years, we have identified a number of areas that need improvement," Thorp said. "We 

have a good start on reforms that are important for the future of this University. I have pledged that we 

will be a better university, and I am 100 percent confident in that. We still have work to do, and I intend 

to be fully engaged in that until the day I walk out of this office." 

By announcing his intentions now, Ross said that Thorp can devote his full attention and focus over the 

next nine months to making sure that the problems identified on the campus have been fully corrected and 

that the many new policies, procedures and safeguards that have been implemented to prevent similar 

issues in the future are adequate and represent best practices. 

"It will also allow for an orderly transition in leadership, an important consideration given that the 

campus is without a chief development officer and the provost has announced his intention to retire, as 

well," Ross said. "I will, of course, be working closely with UNC-Chapel Hill Board of Trustees Chair 

Wade Hargrove to quickly launch a search for a successor." 



Said Hargrove, "Holden has the full support of the Board of Trustees, and we have tried to talk him out of 

this decision. ! respect his unwavering commitment to always do what he thinks best serves the 

University. Holden Thorp has done an exemplary job as chancellor, especially in improving a wide range 

of processes and academic and fiscal management procedures. It is inspirational to see the passion that 

Holden has for the University and the positive impact a research university can have on society." 

Thorp has led ongoing reform efforts to help the University address several recent difficult challenges. He 

has guided the University’s responses to problems uncovered as a result of an NCAA investigation of the 

football program and a review of courses in the department of African and Afro-American studies that 

have led to four reports in the last year outlining more than 70 recommendations and leading to new 

policies and procedures to strengthen academics. 

The four completed reviews focused on irregularly taught courses in the department, independent study 

practices throughout the College of Arts and Sciences, a Faculty Executive Committee assessment of the 

University’s response to issues, and an examination of the Academic Support Program for Student- 

Athletes. 

Thorp has commissioned three additional reviews to help inform steps going forward: 

Former Gov. James Martin has begun an independent review of any additional academic 
irregularities that may have occurred before 2007 (the review of African and Afro-American 
studies courses concentrated on four years, 2007 to 2011). Martin is working with management 
consulting firm Baker Tilly Virchow Krause, LLP. 

¯ Baker Tilly also will conduct a separate review later of the academic procedures and controls 

already implemented. 

¯ Once reviews by Martin and Baker Tilly and a Board of Governors panel appointed by Ross are 
complete, Hunter Rawlings, president of the Association of American Universities, will help 
examine the appropriate future relationship between academics and athletics at Carolina. 

Thorp also has led efforts to increase transparency and accountability across athletics, placed a renewed 

focus on putting academics first, and hired a new athletic director and football coach. 

Thorp, who holds a Kenan Professorship, will return to the faculty in UNC-Chapel Hill’s nationally 

recognized chemistry department, where he was a longtime professor, researcher and a former chair. 

Related URLS: 

Chancellor Thorp’s Carolina Connections (Background), (link goes here) 

Recent Accomplishments Under Chancellor Thorp (Fact Sheet), (link goes here) 

Photo link, http://uncnews.unc.edu/images//thorp_holden.jpg 

UNC contacts: Karen Moon, karen moon@unc.edu, 919-962-8595; Mike McFarland, 

mike_mcfarland@unc.edu, 919-962-8595; General Administration contact: Joni Worthington, 

worthj@northcarolina.edu, (919) 962-4629 



BACKGROUND 

For immediate use September 17, 2012 

Chancellor Holden Thorp’s Carolina Connections 

Holden Thorp took office as the University of North Carolina at Chapel Hill’s 10th chancellor on July 1, 

2008. He has invested three decades of his life at the University, starting as an undergraduate student who 

graduated with a bachelor of science degree with honors in 1986. Through his faculty research, Thorp 

developed technology for electronic DNA chips and founded spin-off companies. He also raised money 

for a science complex that has helped boost faculty research productivity, served as director of the 

University’s Morehead Planetarium and Science Center and was dean of the College of Arts and Sciences 

before being named chancellor. 

A North Carolina native, Thorp grew up in a Fayetteville family steeped in UNC traditions dating to the 

1800s. When he graduated from Terry Sanford High School, the only college on his application list was 

Carolina. Attending a world-class research university -- where the same people conduct research and 

teach -- allowed Thorp to work in chemistry labs with top faculty and inspired him to become a 

professor. He pursued that dream at the California Institute of Technology, where he earned a doctorate in 

chemistry in 1989, and at Yale University for postgraduate work. After teaching a year at NC State, he 

returned to UNC to teach chemistry in 1993. 

Throughout his tenure as chancellor, Thorp has been driven to make sure that UNC students today had the 

same life-changing opportunities that he had as an undergraduate. He has pushed relentlessly to create an 

atmosphere on campus in which students could be inspired to tackle the great problems facing the world. 

Under Thorp’s leadership, the University launched "Innovate@Carolina: Important Ideas for a Better 

World," a roadmap for innovation in science, business, medicine, nonprofits and academia. The focus has 

been on building a culture of innovation permeating every corner of campus, from the chemist in research 

laboratories to the poet in the English department. He has pushed the campus community to leverage 

scientific and medical research for society’s good, and to advance work in the humanities that leads to 

greater understanding of the challenges the world faces. 

Thorp serves on President Barack Obama’s National Advisory Council on Innovation and 

Entrepreneurship, which held its first national forum in Chapel Hill in March 2011. Thorp co-authored 

"Engines of Innovation -- The Entrepreneurial University in the 21 st Century," a UNC Press book that 

makes the case for the pivotal role of research universities as agents of societal change. Royalties support 

innovation at UNC. 

His priorities have included protecting Carolina’s historic commitment to providing a high-quality 

education at an affordable price--core values that have kept the University and the chancellor in the 

national spotlight as leaders during the current debate about college costs and the future of U.S. higher 

education. Thorp was among a dozen college presidents and higher education leaders invited to the White 
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House with the president last December to discuss how campuses can become more affordable while 

producing more graduates. 

Thorp serves on the national Commission on Higher Education Attainment, which was created by the six 

presidentially based higher education associations to chart a course for improving college retention and 

attainment and, in turn, restoring the nation’s higher education preeminence. He is also on the national 

Homeland Security Academic Advisory Council. 

His research expertise includes the electronic properties of DNA and RNA, and he co-founded Viamet 

Pharmaceuticals, which is developing drugs for prostate cancer and fungal infections. 

UNC contacts: Karen Moon, karen moon@unc.edu, 919-962-8595; Mike McFarland, 

mike_mcfarland@unc.edu, 919-962-8595 



FACTSHEET 

For immediate use September 17, 2012 

Carolina’s Recent Accomplishments Under Chancellor Holden Thorp 

Measured by multiple benchmarks, the University is performing exceptionally well under Chancellor 

Thorp’s leadership. This fall’s first-year class of nearly 4,000 outstanding students was drawn from a 

record 29,000 applicants, up 24 percent over last year. Last week, U.S. News & World Report named 

UNC-Chapel Hill the nation’s fifth best public university for the 12th consecutive year in its annual "Best 

Colleges" rankings. Last January, UNC-Chapel Hill ranked first among Kiplinger’s Personal Finance 

magazine’s list of America’s public campuses that offer students high-quality academics at an affordable 

price for the 11th consecutive time. 

Faculty research brought in $767 million in contract and grant funding during fiscal 2012 despite a 

challenging federal budget picture. Last month, the University rose to ninth from 16th among leading 

private and public research universities for the level of federal funding ($545.99 million) devoted to 

research and development in all fields during fiscal 2010. That was the first time UNC-Chapel Hill had 

placed in the top 10 among for public and private campuses. 

Alumni and friends stepped up their private giving in fiscal 2012 for the University’s second best 

fundraising year ever, with $287 million in gifts - up 4 percent - at a time when the economy was still 

struggling. New commitments jumped by 8 percent to $331.4 million, and the number of donors rose to 

78,000, which is 1,000 more than last year. For fiscal years 2009 through 2012, the University averaged 

$25.4 million per month in commitments, compared to $22.4 million in the Carolina First Campaign, the 

last major fund-raising drive. 

During Thorp’s tenure, the University has successfully managed state budget cuts exceeding $238 million 

since the economic downturn began three months after he became chancellor. The main priority was 

protecting the quality of the classroom experience for students. Even before the downturn, an anonymous 

donor made it possible for the University to conduct a Bain & Company study that resulted in Carolina 

Counts, an initiative to make operations more efficient. Those efforts have enabled the administration and 

units to streamline procedures and reduce bureaucracy and layers of supervisory management. The 

University has completed more than 70 projects and implemented nearly $50 million in savings from 

permanent state dollars. With the state budget stabilized this year, the General Assembly provided for 

modest faculty and staff raises for the first time in four years. 

2 

At the same time, the University has turned around troubling trends with faculty retention that had been 

sparked by budget concerns and intense competition among public and private universities nationally for 



top faculty talent during the downturn. UNC-Chapel Hill has increased its percentage of successful 

retentions to pre-2008 levels as part of a proactive, aggressive strategy to keep Carolina’s very best 

faculty in Chapel Hill. 

Last March, Thorp and the University’s Board of Trustees began discussing an initiative launching this 

fall that will focus on a "21 st Century Vision of the Public University." The impetus included recent calls 

for the nation’s research universities to improve undergraduate education as public campuses receive less 

state support and more students struggle to keep up with mounting college debt and fewer job 

opportunities after graduating. The resulting report, due next May, will help focus the University’s next 

fundraising campaign. 

Recent town-gown initiatives championed by Thorp include providing University support for a new effort 

to help the Northside community in Chapel Hill. The Chapel Hill Foundation Real Estate Holdings, a 

non-profit foundation affiliated with the University, has contracted with the Center for Community Self- 

Help in Durham to conduct a study and develop a five-year plan to stabilize the historic downtown 

neighborhood, which is a short walk from campus. In recent years, the neighborhood has been a topic of 

community discussion in part because of the presence of UNC students, who are estimated to live in about 

half of the single-family homes, and the practices of private developers. 

Earlier this year, Thorp announced that the University would preserve more than 100 acres of 

environmentally sensitive land south of the North Carolina Botanical Garden. Under the garden’s 

management, the land will be preserved in its undeveloped state, but the University will keep it accessible 

to researchers, students and others with an interest in what it has to teach the campus community and 

public. 

UNC contacts: Karen Moon, karen moon@unc.edu, 919-962-8595; Mike McFarland, 

mike_mcfarland@unc.edu, 919-962-8595 
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For immediate use December 17, 2013 

UNC committed to complying with public records law, 
expresses concern about any effort to infringe on free speech 

Following is background and a statement about UNC-Chapel Hill’s response to an Oct. 25, 
2013, public records request from the Civitas Institute about the campus work of Gene Nichol, 
Boyd Tinsley Distinguished Professor of Law and director of the Center on Poverty, Work and 
Opportunity at the School of Law: 

Background 

Earlier today, the University provided the institute with public record email correspondence 
responsive to the request. Some records were withheld if exempt from disclosure under federal 
or state law. Last month, UNC-Chapel Hill sent the institute public telephone records for Nichol’s 
UNC phone number and explained that there were no public records for the portion of the 
request seeking calendar data or UNC-issued mobile devices. (Nichol does not use calendar 
applications and has no UNC-issued mobile device.) 

University Statement 

"The Civitas Institute’s request for public records was extensive. Our Public Records Office 
provided about 2,000 pages of emails from Professor Nichol’s campus account. The University 
responded to this request as expeditiously as possible. The University is committed to 
complying with the North Carolina public records law. (See below.) We acknowledge that many 
of the activities our employees engage in are a matter of public record. At the same time, we 
would be concerned about any attempt to use public records requests as a tactic to infringe 
upon free speech or academic freedom." 

Relevant Links: 

UNC Public Records Policy, http://policies.unc.edu/policies/public-records/ 

UNC Policies about Personnel Records, Confidentiality of Personnel Information, 
http://hr.unc.edu/policies-procedures-systems/spa-employee-policies/personnel- 
information/personnel-records-and-confidentiality-of-personnel-information/ 

N.C. Public Records Law 
http ://www.ncqa.state.nc.us/EnactedLeqislation/Statutes/HTML/ByChapter/Chapter 132.html 

UNC Policies and Procedures, Family Education Rights and Privacy Act, 
http ://policies. unc.edu/files/2013/05/FE R PA. pdf 

Contact: Karen Moon, (919) 962-8595, karen moon@unc.edu 



FIXRII: 

Sent: 

To: 

Subject: 

Donald E. Lively ~xtlively@phoenixlaw.org> 

Monday, October 18, 2004 4:47 PM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

Rick Inatome <rinatome@intilaw.com>; Denni s J. Stone <dstone@infilaw.com> 

RE: Chaxlotte International School of Law -- Center for Banking Law 

Hi Lissa Thanks for touching base. I would be happy to discuss the school and center either by telephone or the next time we are in the Raleigh-Durham area -- or if you happen to be in 
Washington, DC for the AALS conference in early November. There are some significant parallels between the Charlotte and Phoenix institutions that you may be able to glean by visiting 
www.phoenixlaw.org. I look for~vard to discussing our plans ;vith you 

..... Original Message ..... 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent: Mon 10/18/2004 4:41 PM 
To: Donald E Lively; D Stone 
Cc: 
SubJect: Charlotte [nternatiunal School of Law -- (;enter for Banking Law 

Dear Dean Lively and Prufessor Stune -- 

I saw the ad in the AALS registry for the directur for the Center 
for Banking Law at the Charlutte International Schuol of Law, and am 
interested in learning mure abuut yuur plans for the Charlotte schoul 
and the (;enter for Banking Law. 

Thanks. 

Lissa Bruome 

Lissa L. Broome 
Wachovia Term Professor of Banking Law 
Directur, Center for Banking and Finance 

Unlversi~ ofNur~h Carulina Schoul of Law 
CB tt 3380 Van tlecke-Wettach Hall 
Chapel Hill, NC 27599-3380 

Ph: 919-962-7066 
Fx: 919-962-1277 



From: 

Sent: 

To: 

Subject: 

Donald E. Lively <dlively@phoenixlaw.org> 

Monday, October 18, 2004 5:19 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Rick Inatome <rinatome@intilaw.com>; Denni s J. Stone <dstone@infilaw.com:~ 

RE: Ch~aclotte International School of Law -- Center for Banking Law 

That sounds great We will give you a call the next time we are coming to Raleigh-Durham. Thanks Don 

..... Original Message ..... 

From: Lissa Broome [mailto:lbroome@emaihuaac.edu] 
Sent: Mort 10/18/2004 5:10 PM 
To: Donald E. Lively 
Cc: Rick Ir~atome; Dennis J Stone 
Subject: Re: Charlotte International School of Law -- Center for Banking Law 

Dean Lively -- Thanks for your prompt reply. I will not be in DC at the 
AALS convention. If you will be in the Raleigh-I)urham area in the next 
several months, I would be interested in hearing more about your plans 
If not, then let’s chat by telephone at your convemence 

Lissa L. Broome 
Wachovia Term Professor of Banking Law 
Director, Center for Banking and Finance 

Unlversi~ of North Carolina School of Law 
CB 113380 Van tlecke-Wettach Hall 
Chapel Hill, NC 27599-3380 

Ph: 919-962-7066 

Fx: 919-962-1277 



From: 

Sent: 

To: 

Subject: 

Douglas, John <John.Dougla@alston.com> 

Monday, September 18, 2006 10:12 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

RE: Center tbr Banking -- Strategic Planning Date 

I will put the date down, but that is typically a terrible week fer me due to a variety of things that seem to converge around that time. Do you want me to try to get a substitute 
in case the conflict arises (probably Paul Donohue)? 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent= Monday, September 18, 2006 8:39 AM 
To; David Batty; Lissa Broome; James Bryant; Marion Cowell; Douglas, John; Pat Doyle; Tony Gaeta; Mark Treanor; Beth Whitehead; -Rmothy IVlayopoulos; Jerry Hurst; Pat 
Oliver; Tom Dunn; Marion Cowell; Joe Smith 
Cc; Servidio, Nicole; Mary S Murray; Teresa C Pittman 
Subject; Center for Banking -- Strategic Planning Date 

Friends -- Thanks tbr your response to my recent request about availability lbr our strategic planning session in Januaxy. Please mark down in your calendars 

Monday, January 29 froin 10:30 to 2:30 at Bank of America in Charlotte. 

Unibrtunately, there was no ideal date. I regret that Pat Oliver currently has a conflict with Janua~ 29. 

You may cancel the holds on your caJendars for 

December 6 

December 7 

Jmma~ 8 
Jmmary 10 

Jmmary 22 

Other Confirmed Participants 

Dean Jack Boger, Assistant Dean Mary Murray (both from the School of Law) 

Joe Slnith, NC Commissioner of Banks 

Other Potential Participants 

Mike Calhoun (Center for Responsible Lending) 

Julie "Williams (or a representative from the OCC) 

A representative ficom a securities firm (Wood Britton, The Orr Group; David Downs, Ry~m Beck; Phil Huber, McKinnon & Company; or Jack Jack,n, McColl 

Partners). Given that Jack Jackson is in Charlotte, I propose to ask him first. 

Steve Yoder, Balch & Bingham (tbrmerly of AmSouth) asked to be included since he is considering an academic aifiliation and would like to explore starting a center 

that interacts with the business community (he assures me it would not be banking-centered). 

Please let ~ne know by the end of the week if you have any different advice regarding the list of Other Potential Pm~ticipants as I plan to ask them next week to join us 

on Janua~ 29th. 

Thanks, 

Lissa 

P.S. -- Institute update. Ken Lewis cannot speak at the 2007 Banking Institute. John Dugan is scheduled to be in China and al~ is mmvailable to speak. Mark 

Tenhundfeld, now of the American Breakers Association, will be participating on GaD’ P~umell’s panel on the Guidance on Commercia] Real Es~tate. We may al~ want 

to consider asking him to participate in m~other panel. 

Lissa L. Broome 

WachovJa Professor of Banking Law 

Di£ector, Cente£ for Banking and Finance 

University of North Carolina School of Law 

CB # 3380 Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

Ph: 9i9-962-7066 

Fx: 919-962-1277 

Emaii: lbroome@email.unc.edu 

Web: www, law.unc.edu/bankin@! 

IRS Circular 230 disclosure: To ensure compliance with reqniremeuts imposed by the IRS and other taing authorities, we inform you that any tax advice contained in 

this communication (including any altuchments) is not intended or written m be u~d, and cannot be used, tbr the purpose of(i) avoiding penalties that may be imposed 

on any taxpayer or (ii) promoting, marketing or recommending to another party any transaction or matter addressed herein. 



NOTICE: This e-mail message and aJl attachments transmitted with it 

may contain leg~Jly privileged and confidenti~J iat’onnation intended 

solely for the use of the addressee. If the reader of this message is not 

the intended recipient, you are hereby notified that any reading, 
dissemination, distributiOl~ cowing, or other use of this message or its 

attachments is strictly p~ohibited. If you have received this message in 

error, please nofi~ the sender immediately by telephone 

(404-881-7000) or by electronic mail (postmaste@aJston.com), and 
delete this message and all copies and backups thereof. Thank you. 



Fl’om: 

Sent: 

To: 

Subject: 

Don Clifford <clif@email.unc.edu;, 

Wednesday, February 28, 2007 3:37 PM 

Broome, Lissa L <lbroome@email.unc.edu:~; Feibelman, Admn K <IEibelma@emaik unc.e&~; Jacoby, Melissa B 

<mjacoby@email .unc.edu-~ 

a point on fftrategic plmming 

Lissa: I appreciated your memo on the strategic planning session Man?- 
good thoughts As usual, I urge some focus on the consumer perspective. 
Banking lav~zers and bankers concentrate (as they must) on ho~v to 
administer regulatory and disclosure requirements Moreover, their 
profit motive (essential to survival) may dictate processes that stand 
in the way of or impair consumer welfare and comprehension. I think of 
it as the professionals looking down and sending things down, while the 
consumer is looking up and has little control or understanding of what 
is coming down. Hence, it is essential to consider the consumer 
perspective I am delighted that the Institute has made some efforts in 
that direction, but I think they can do more. Moreover, some of the 
programs that are billed as "consumer" are in reali~ programs that 
concentrate on how to administer (or sometimes how- to do it with maximum 
profit). 

I know you have heard lay story before, but I think it important to 
repeat it from time to time I think you will also recall that I have 
said we can’t treat consumer advocates as [a~,’ers from big firms who do 
banking work or bank reps--all o17whom have expense accounts that 
facilitate their work on the Institute. If we want more input, we have 
to pay for it 

Carry on the good work. 

[)on 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Lissa Broome <lbmome@email.unc.edu;, 

Friday, August 24, 2007 9:22 AM 

Center tbr Banking and Finance Board of Advisors <bx)ardadvisors@listserv.unc.edu> 

Carolyn Goodridge <cgoodrid@email.unc.edu> 

[bo~xdadvisors] Minutes from August 20 Board Meeting 

Notes Augufft 2007.doc; Legal Opinion Risk Seminar- 1 .pdf; Beischer Cha]lenge gift chart.doc; DATABASE REPORT - FY 2007-2008 

Board of Advisors Contact List.doc 

Fri ends -- 

Thanks to all those who attended or participated in Monday’s board 
meeting and thanks again to Jim Carroll and Cadwalader [’or hosting us. 
Notes from the meeting are attached. Even if you attended the meeting, 
please read the highlighted portions on pages 3, 6, and 7-8. Also 
attached is Leonard Gilbert’s handout on the Working Group on Legal 
()pinions and Mary Murray’s handout on naming opportunities for 
significant gifts to the Center 

On page 3 of the meeting notes, I posed whether we should make a 
tradition out of a lunch or dinnertime talk by a bank general counseh 
Tim Mayopoulos did a great job last year and I wonder if we could 
capitalize on our audience’s interest in hearing from GCs Please let me 
know if you think this is a good idea. If you agree, I will ask one of 
our own to do the honors at the 2008 Banking Institute. 

Page 6 supplements our strategic planning discussion with some things I 
learned following the meeting, and pages 7-8 indicate the actions I 
propose the Center undertake to implement some of our strategic 
initiatives over the next year. I’d value your feedback if you believe 
we should proceed differently. 

Also please carefully review pages 3-4 on speakers and panel topics. I 
will be in touch with the panel coordinators and encourage them and 
those who are asking speakers to get started as soon as possible. Feel 
free to contact the panel coordinator if you ~vish to help out in any 
way. To facilitate these contacts and to provide an update, I have 
attached a list of our board members, eraployers/affiliations, phones, 
and emails. If you spot an errur in your itfformation, please let Carolyn 
Goodridge <cgoodrid@emaihur~c.edu> know. 

Thanks, as always, for all you do to support the Center and its activities. 

Lissa 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance 
UNC School of La~v 
100 Ridge Road 
CB # 3380, Van Hecke Wettach Hall 
Chapel Hill, NC 27599-3380 

919-962-7066 
F: 919-962-1277 

Web: http:i/www la~v.unc.edu/banking 

--- You are cun-ently subscribed to boardadvisors as: lbroome@emaihunc edu. To unsubscribe send a blank 

email to leave-17230602-1695650.3be5586217e3cc074e7867b34fe3~q31b@listserv.unc.edu 



Fi~om: 

Sent: 

To: 

Subject: 

Don Clifford <clif@emaikunc.edus, 

Friday, April 4, 2008 1:42 PM 

Boger, Jack <jcbx~ge@emaikunc.edu>; Broome, Lissa L <lbroome@email.unc.edtr~ 

p.s. on ethical issues 

Probably too late but thought I ~vould add that part of a thorough 
discussion would be whether the public character of the client 
institution should elevate the law3,er’s duty and whether that du~ can 
extend beyond the client 2vluch of the law- of insurance rests on notion 
the business is one ait’ected by the public interest, forming basis for 
fiduciaW ~¢pe duties of the company. The rush to avoid regulating n 
the financial industry (and in investment vehicles for non-financial 
companies) certainly is part of that picture and the problem. 

Hope the institute has gone well. 

Cheers, 
Don 

P S Lissa, I should have included you on the first one Will for~vard it. 



Fl’om: 

Sent: 

To: 

Subject: 

Poe, Stephen D. <spoe@belldavispitt.com> 

Tuesday, November 25, 2008 2:46 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

RE: [boaxdadvi~rs] The Silver Lining in the Financial Crisis Cloud 

Lissa, 
heard you on NPR - nice job! 

Stephen D. Poe Bell, Dovis & Pitt, P.A. main: 336-722-3700 
P.O. Box21029 direct: 33&714-4]07 

V~4nston-S~llern, NC 27120 fox: 33&748-58£0 

100 N. Cherry Street spoe@belldovispitt.com 

Suite ~00 h tlp://www.belld a vispill.co rn 

Winston-Salem, NC 27101 

The information contained in this emafl is privileged and confidential information intended only for review by the addressee(s) If you are not the intended recipient, or the employee or agent of the intended 

recipient responsible to deliver this email to the intended recipient, you are hereby notified that any dissemination, distribution or copying of this email, including any attachment to this email, is prohibited. If you 

have received this emafl in error, please destroy the communication and do not read the communication. Please promptly notify us by telephone at our expense Thank you for your cooperation 

From: Lissa Broome [mailto:lbroome@email.unc.edu] 
Sent= Tuesday, November 25, 2008 2:21 PM 
To; Center for Banking and Finance Board of Advisors 
~¢; Eamonn K. Mtoran 
Subject; [boardadvisors] The Silver Lining in the Financial Crisis Cloud 

I wanted to let you know that our current financidl crisis has provided an opportuni~ for increased visibili~ for the Center for Banldng and Finance as we help to 

provide perspective on the crisis and are consulted by the media for comments. Here’s a sampling of some of our recent activities: 

October 6: Conducted the Financial Crisis Roundtable at UNC School of Law for facul~, staY[; and students (standing-room only) to pl~ovide a brief description 

of our current crisis and oltEr the perspectives of law school facul~ based on their areas of expertise. PaNcipating law school facnlty: Lissa Broome, Adam 
Feibehnan, Tom Hazen, Don Homstsein, Melissa Jacoby, Kim Krawiec, and Saule Omarova. 

October 23: Organized a University-rode forum, The General Alumni Association Think Fast Forum: Financia] Crisis: Issues and Options mfl~ l?acnlty th~m the 

Kenan-Flagler Business School, the Department of Economics, and industry participation by Eugene Flood, CEO of Smith Breeden Associates, Inc. (175 in 

attendance). Participating law school facul~: Lis~ Broome, Tom tt~en, and Don ttornstein. [,inks to audio and video of the program are available at 

http:iA~¥w.law.unc.edu/news"stor’r.aspx?ci&133 
November 19: Discussed the financial crisis at a luncheon of the UNC Board of Trustees ruth one ihculb~ me~nber frown Kenan-Flagler Business School and one 

from the Departanent of Economics. Participating law school i:aculb~: Lissa Broome and Saule Oma~ova. 

Novelnber 20: UNC Executive Development Symposium on The Globdl Financial Crisis and What It Means to Your Business ruth faculb~ fioln Kenan-Flagler 

Business School and Bill Pappas, Parker Poe. Participating law school faculb’: Lissa Broome. 
Numerous interviews ruth the print media (Tom Hazen, Lissa Broome, Saule Omarov& among others), and a radio interview on Marketplace public radio on 

the application of GIVIAC to become a bank holding company (Lissa Broome), at http://marketplace.publicradio.org/display/web/2008/11/20/gmac qi 

One of our law librarians, Dogma Nixon, will ,soon post on the law library’s website (ruth a link from the Center’s site), A Citizen’s Guide: North Carolina 

Banking, Home Loan & Foreclosure ruth links to many websites providing vaJuable information to consumers. 

In addition, we have benefited this semes~ter from "the contributions of 

Sean Hagan, International Monetary Fund Genera] Coansel as the Center for Banking mad Finance Distinguished Fellow. Sean participated in Adam Feibelman’s 
seminar on Law. Finance and Development. 

Eamonn Molan (Georgetown, J.D. 2007), Research Associate Center for Banking and Finance. Emnomfs law firm job was the victi~n of the financial crisis and 

he has graciously provided volunteer reseaxch efforts to the Center this semes~ter. His axticle on Understanding the Credit Crisis roll be published in the upcoming 

issue of the North Carolina Banking Institute journaJ. 

Now, more than ever. the expense and perspective of the Center is crucial in providing context for and aiding in understanding our financiaJ crisis. Thanks for all of 

your help in making this possiNe. 

All flae best tbr a wonderful Thanksgiving. 

Lissa L. Broome 

WaehovJa Professor of Banking Law 

Di£ector, Cente£ for Banking and Finance 

UNC School of Law 

100 Ridge Read 

CB # 3380, Va~ Hecke     Wettaeh Hail 

Chapel Hill, NC 2’7599-3380 

919-962-7066 



F: 919-962-~277 

Web: http~!!wR~.iaw.unc.edu/bankin@ 

¯ -- You are currently subscribed to 

boardadvisors as: spoe~belldavispittcom, To unsubscribe send a blank 

email to leave-23545256- 7704444.388864aabl 9a50aO688b203666c265dO~listserv,unc.edu 



]une 8, 2010 

Lissa L, Broome 
Director, Center for Banking and Finance 
UNC School of Law 
160 Ridge Road 
Chapel Hi~l, NC 27599 

Ms, Broome: 

It was a pleasure speaking with you ~ast week. As discussed, A{ston & Bird is hosting a 
day-long conference designed to address issues facing master and special servicers. A 
copy of the draft agenda is attached. The conference is offered to clients and friends of 
the firm at no charge. We are expecting more than 400 attendees. 

The key benefit to UNC would be broad exposure to the financial industry. The 
University’s logo would appear on signage and invitations circu}ated among our clients, 
other Iaw firms and industry events. We would also offer you the opportunity to 
participate in one of our e~ght panel discussions, Additionally, I0 of your guests are 
welcome to attend. 

From the firm’s perspective, partnering with a 501(c)(3) organization allows us to 
reimburse the travel expenses of certain panelists and guests with restrictive travel 
policies. We afso welcome the prestige and impartiality of the Center for Banking and 
Finance. 

it would be our privilege to welcome UNC as a co-sponsor of our inaugural Servicing 
Symposium. 1 look forward to hearing from you; preferably prior to June 15th. 

Since.r,.eJy q, 

Leader, Global Finance 
ALton ~ Bird LLP 

Charlotte, D~ llxs ’ Ixas ,’\~#{<~les ~ New York * Research T:dar, g e ¯ Sil:i<,-�:,,~ Va~l~ey * Vea~,t,ara Co~mty * ~&shi~agton; D,Co 



Symposium 
A enda 

2010 Sewicing Symposium: 
Critical Issues Impactin.~l the Servicin.~l Industry 

Charlotte Convention Center 
Presented By: 

THURSDAY, October 7, 2010 

8:30- 8:45 a.m. 

8:45- 9:15 a.m. 

9:30- 10:45 a.m. 

11:00-11:45a.m. 

12:00 - 12:45 p.m. 

3:15 - 4:15 p.m. 

4:30- 5:15 p.m. 

5:15 - 5:30 p.m. 

Opening Ceremonies 
Welcome from Alston ~ Bird, Speaker TBD (Room 217 ABCD) 

Opening Remarks, Speaker TBD 

The ABC’s of New REG AB 2.0 
and Its Impact on Servicers 

Brian Cox 
(Room 219 AB) 

Financial Reform Legislation and Its Impact 
on the Servicin~ Industry 

Paul Donohue 
(Room 211 AB) 

RAC’s - Are They Still Available? 
Joseph Philip Forte 

(Room 219 AB) 

Bankruptcy Update 
Jason Watson 
(Room 211 AB) 

Closing Remarks 
Paul Donohue, Co-Head of Global Finance & Debt Products Group 

(Room 217 ABCD) 



From: 

Sent: 

To: 

Subject: 

Bortz, Conrad <cbollz@emaiLunc.edu> 

Thursday, July 15, 2010 2:53 PM 

Leon, Christopher E. <CLeou@wcsr.com> 

Broome, Lis~ L <lbroome@email.unc.edu> 

Board of Advisors meeting -August 23rd 2010 

Hello Chris, 

Great news! Thank you for being so generous with your digs. 

Who shall I ping to investigate gourmet, vet financially responsible foods for us? 

(::beers, 
C gortz 

~ca~ in ~nfo. is welcome as welt* 

F~m= Broome, Lissa L 
8ent~ Thursday, July 15, 2010 2:42 PN 
Te= Leon, Christopher E. 

¢¢~ Bor~, Conrad 
Su~ject~ RE: Center for Banking and Finance -- Meeting Minutes and August Meeting Info 
7hanks, Chris. ~ appred~te the offer. Let’s go ahead and reserve your conference room. As I mentioned, if you can provide a speaker phone and conference calMn 

number for use from shout 1.2:50 to 2:30 that ~,ould be great. My i~ss~stant, Co~lrad gortz~ w~ll arranse the cal:edng, but if your foi~s have any recommendi~tions for 

ci~terers, ~ would be gral:e[ul ~f they would le~: Comad know. 

Thanks so much for your help. 

Ussa 

From: Leon, Christopher E. [mailto:CLeon@wcsr.com] 
Sent: Thursday, July 15, 2010 2:37 PM 

To: Broome, Lissa L 
Subject: RE: Center for Banking and Finance -- Meeting Minutes and August Meeting Info 

[.iSSa~ 

~’he iargest conference room I have available in Chi~rl.:_~l:te will seat 30-.-.-let m~-_~ know if Vou would lik,-_~ me ~:o reserw? it. We would be happy to make it available. 

Chris 

Christopher I~. Leon 

Womble Carlyle Sandridge & Rice, PLLC 

One West Fourth Street 

Winston-Salem, NC 27’101 

Telephone: {3~6} 7’21,3918 

Telecopy: {3~6} 7’26-6~2 

Email: CLeon@wcsr.com 

From: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent: Thursday, July 15, 2010 2:12 PM 
To: Leon, Christopher E. 
Subject: RE: Center for Banking and Finance -- Meeting Minutes and August Meeting Tnfo 

Thanks, Chris. That would be terrific, k~ case I did no~ send it to you before, I have attached a position description for members of our board of advisors. We look 

forward to having you join us, 

[Issa 



i.~.i iiss~.sk15000 



FFom: 

Sent: 

To: 

Subject: 

Whisnant, Richard B <whisnan@s~g.unc.edu;, 

Friday, July 16, 2010 7:23 AM 

Broome, Li s~ L <lbroome@email.unc.edu> 

financial relbrm package 

Lissa, 
Is there any chance we could get you back to the public law program in Raleigh this September for a review of the financial reform package? You did a great job outlining what 
might be coming, and we would love to get your thoughts on what passed--understanding that you likely won’t have had time to put together a manuscript or even get into it in 
any detail. For our purposes, a general overview of the changes would be perfecL The program is September 23 and 24. Thanks for considering it._ 
Best wishes, 
Richard Whisnant 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Pollard, Alfred <Alfred.Pollai~t@thfa.gov> 

Tuesday, January. 11,2011 4:23 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

FinalBNAA~icles08.p~ 

This 2 part article may be of interest. 

Alfred 

ConfidentioliF Notice: The itffotmation contained in this e-mail and 
any attachments may be confidential or privileged under applicable 

law, or otherwise may be protected from disclosure to anyone other 

than the intended recipient(s). Any use, distribution, or cowing of 

this e-mail, including any of its contents or attachments by any 

person other than the intended recipient, or for any purpose other 

than its intended use, is s~rictly prohibited. If you believe you have 

received this e-mail in error: permanently delete fl~e e-mail and any 

attachments, and do not save, copy, disclose, or rely on any part of 

the information contained in this e-mail or its attachinents. Please 
call             if you have ques~tions. 



KING 

This article is the first installment of two 

parts, written by Alfred Pollard. Part I as- 

sembles the factors that led to the problems 

in the mortgage and financial markets. Part 

II, which will be published in the next issue 

of Banking Report, will look at consider- 

ations for future actions. 

Mortgage and Financial Market 
Problems 2008: 
Causes, Litigation, International 
Concerns and the Future 

BY ALFRED POLLARD 

The author serves as general counsel at Fed- 
eral Housing Finance Agency (FHFA) and as 
adjunct faculty at the Georgetown University 
School of Business and the University of 
Virginia School of Law. The comments here 
reflect the views of the author and do not rep- 
resent the policy or positions of the FI-IFA or 
other offices, agencies or instrumentalities of 
the United States Government. In particular, 
while the author recognizes the importance of 
Fannie Mae, Freddie Mac and the Federal 
Home Loan Banks to matters addressed in 
this article, the author does not provide com- 
ments on their role as the FHFA regulates 
these entities. 

Part I. Considerations of Current Events 
-- rises have few friends. One may find it attractive 

to predict a market change or to announce that a 
-- market distortion has ended. Less attractive situa- 
tions exist when you find yourself, as we do, in the 
midst of a market downturn, accompanied with ~vide- 
spread illiquidity, and must address the challenges that 
attend such an event. 

Frequently, crises provoke analyses that center on 
one or two causes and lead, therefore, to one or two 
cures. The current market crisis reflects significant al- 
terations in the mortgage and financial markets that re- 
quire a more robust review of a number of contributing 
factors. Indeed, the inter-relationship of parties charac- 
terizes most markedly the evolution and nature of cur- 
rent markets. Markets now reflect a true "system" of 
assets, financing and marketing, thus presenting the 
need to understand a system encompassing formerly 
distinct markets. 

The evolution to a more "global" market does not re- 
quire a negative outlook. Existing dislocations present 
many bases for optimism as to resolutions and as to the 
long-term viability af the system that has emerged. 
Critical efforts underway to deal with borrowers and in- 
stitutional weaknesses remain the central and neces- 
sary focus for industry and government policymakers. 
This article addresses the developments that led to the 
current disruption, a focus on litigation and interna- 
tional matters, and some considerations for placing the 
market an a solid footing as recovery occurs. 

Mortgage Finance and Market Generalizations 

By one measure, mortgage debt outstanding in the 
United States represents nearly 80 percent of Gross Do- 
mestic Product.1 Clearly, anything affecting that mort- 
gage debt has consequences. "What’s good for housing 

1 See Green and Wachter, The Housing Finance Revolution, 

31st Economic Policy Symposium: Housing, Housing Finance 

Reproduced with permission from BNA’s Banking 
Report, Vol. 91, No. 18, 11/17/2008, pp. 910-917. 
Copyright ® 2008 by The Bureau of National Affairs, 
Inc. (800-372-1033) http://www.bna.com 

COPYRIGHT ® 2008 BY THE BUREAU OF NATIONAL AFFAIRS, INC. ISSN 0891-0634 



is good for the country," rather than the old adage cit- 
ing General Motors, emerged as the new economic re- 
ality over the last fifteen years. Indeed, housing benefit- 
ted not only the United States, but many other countries 
as well. 

The focus on increasing home ownership and the im- 
pact of that focus on domestic economic activity, the 
supportive financing required, and the inflation in 
home prices provided the foundations for the current 
problems in mortgage markets. Consideration of cur- 
rent problems must move beyond subprime lending to 
the full range of matters contributing to operation of the 
mortgage and financial markets. Pressures to secure 
housing, driven in the late 1990s by the technology 
boom and high immigration numbers, joined to place a 
premium on systems to deliver housing finance. 

One statistic reflects a central problem at the core of 
the current situation--a mismatch between home buy- 
ers and the lenders, securities firms and investors that 
wished to provide them financing. The growth in single 
family home prices between 2000 and 2006 hovered at 
50 percent; the grov~h in family income stood at 13 per- 
cent.2 As interest rates declined, borrowers witnessed 
home prices appreciate three times faster than their in- 
come. Lenders reacted to the demands of these develop- 
ments and the fears of borrowers that rapidly appreci- 
ating prices would leave them without a home. Lenders 
brought to market new and more flexible products. 
Now-problematic products, such as adjustable rate 
mortgages with two and three year teaser rates--2i28s 
and 3/27s--provided opportunities for marginal bor- 
rowers to secure ever-increasing loan amounts for ever- 
increasing home prices. Borrowers layered debt on debt 
to seize the opportunity to secure a home and the ap- 
preciation that seemed to almost assuredly follow. Loan 
to value ratios and debt to income ratios moved to high 
cautionary levels. Then it all stopped. 

Questions as to when an end to house price apprecia- 
tion would occur and whether it ~vould come in a soft 
landing resolved themselves when problems in 
subprime lending emerged. Other events easily could 
have led to the same lessening of or decline in price ap- 
preciation. As housing prices finally began to cool and 
subprime repayment problems became apparent, the 
landing proved abrupt rather than the more desirable 
gentle step to a soft feathery plateau. Appreciation be- 
came negative in many markets. 

While all the problems in the mortgage market 
should not lie solely at the feet of subprime lending, 
that market became a significant issue and illustrates 
the problems that may underlie all of the modern mort- 
gage market, from origination to the investor. 

The current challenges reflect changes from market 
evolution as well as long-standing weaknesses that re- 
cur when financial markets encounter dislocations. In 
other words, today’s market reflects a mix of new cir- 
cumstances as well as familiar aspects of prior down- 
turns. 

Securitization encouraged and supported the chang- 
ing marketplace, however, securitization alone has not 
created nor should it bear the lion’s share of review for 
the current market situation. Securitization, as any 

& Monetary Policy (Jackson Hole August 31, 2007), Exhibit 1 
Residential Mortgage Debt Outstanding to GDP. 

2 National Association of Realtors, Housing Affordability 

Index (2007). 

other tool, has strengths and ~veaknesses and one 
should exaggerate neither its strengths nor its weak- 
nesses. Securitization remains a tool for moving prod- 
ucts; it is not the product itself. Clearly a hand saw and 
a power saw, as tools, pose many potential dangers. 
Still the choice af which tool to use, to educate oneself 
about its operation and to act responsibly and skillfully 
in its employment will chart the course of how safe or 
dangerous it proves; in short, one cannot assume the 
power saw poses more or less dangers simply by con- 
sidering its inherent properties. Still, an aggressive 
"yes" answers the question of whether changes should 
occur all along the mortgage-making and securitizatian 
process. 

Market Change Particulars 

No doubt changes have occurred that altered the na- 
ture, direction, risk and liabilities embedded in mort- 
gage and financial markets. The following summarizes 
many, but not all of these factors. 

Loans and Lending. 
The borrower and portfolio lender relationship, with 

a degree of external participation, marked the modern 
history of mortgage lending. Even the presence of ser- 
vicers and Fannie Mac and Freddie Mac did not alter 
that core, fundamental tie. When difficult times arose 
for borrowers or for institutions, the market knew the 
involved parties and perceived problems, even if seri- 
ous, as somewhat contained and reasonably well under- 
stood. Now lending has become more complex, with a 
greater number of parties involved with different mo- 
tives and responsibilities. Today, one must seek to 
determine--and not always easily--who lent, who bor- 
rowed, who owns, who has an interest, who benefits 
and who holds risk and responsibility. 

New loan products created for target markets came 
to be marketed by brokers and regulated firms to non- 
target individuals. No doc, low doc, stated income, Alt 
A, interest-only, option ARMs, negative amortization, 
subprime, 2/27s and 3/28s--all had major support as 
market devices and, appropriately, could provide ben- 
efits to defined classes of borrowers. Distinctions based 
on credit scores and reliance on underwriting tied to 
models clearly produced overall weaker underwriting. 
Problems for these products and their users became ap- 
parent when anecdotal evidence suggested that 40 per- 
cent of subprime borrowers, in private label securitiza- 
tions, had debt to income ratios that met or exceeded 55 
percent. A lack of effective constraints to avoid product 
diversion to unintended and unqualified parties re- 
sulted in major disruptions. 

WholesaiemProducts and Markets. 
During the 1990s, the convergence of new products, 

new players (international and domestic), new authori- 
ties for once-segregated institutions and a new velocity 
of change and demand for products altered the market- 
place. Eventually, there developed a "consumerized" 
market for mortgage securities. Markets demanded a 
greater diversity of such securities that could move effi- 
ciently and in large volumes to satisfy investor desires 
for "safe" or "higher yielding" or "customized" invest- 
ments founded in real property. 

In short, as consumer product companies have tem- 
plates for planning, testing and deploying products 

11-17-08 COPYRIGHT ® 2008 BY THE BUREAU OF NATIONAL AFFAIRS, INC. BBR ISSN 0891-0634 



quickly into highly competitive markets, so securitiza- 
tion included a "ready team" of analysts, accountants, 
attorneys and market experts. They stood prepared to 
address any concern with a new product and to provide 
timely answers to almost every question. They acceler- 
ated the time from concept to product deployment in a 
market where opportunities could be won or lost de- 
pending on speed and agility and the ability to satisfy 
customer and investor desires. Unfortunately, this 
shortened the all-to-human need for time to reflect and 
time to plan for success and for failure. 

New securities and pooling arrangements gravitated 
more to the mathematics of prepayment and risk mod- 
els than to borrower qualifications or underlying collat- 
eral. Data deficiencies confronted deployment of better 
models and plagued needed analysis. 

[S]ecuritization included a "ready team" of 

analysts, accountants, attorneys and market 

experts. They stood prepared to address 

any concern with a new product and to provide 

timely answers to almost every question. They 

accelerated the time from concept to product 

deployment in a market where opportunities could 

be won or lost depending on speed and agility 

and the ability to satisfy customer and investor 

desires. 

Couple this lack of effective modeling with a reliance 
on rating agencies to secure the value of an issuer or a 
security, rather than the value and risk in the underly- 
ing collateral, then questions must be raised about the 
foundations for such new securities based on new loan 
products. The underlying weakness in product analysis, 
joined with lowered underwriting standards and with 
borrowers who simply could not meet the long-term re- 
quirements of the products they purchased, contributed 
significantly to the current crisis. 

Ultimately, in this efficient, liquid market, pressures 
emerged. Originators felt the need to compete aggres- 
sively, to reduce their exposure and expenses and to 
produce as much product as fast as possible for a sys- 
tem which they determined posed reduced liability. 
They enlisted unaffiliated brokers to assist them, and 
both lender and broker had lessened interest in product 
quality where both served as conduits.3 As markets be- 
gan to move, prices inflated, particularly, ~vhen inves- 
tors looked to spreads, not credit fundamentals, and ev- 
eryone along the way saw themselves with a low risk 

3 One mortgage market participant noted the irony udth for 
a $20 haircut, he received the services of a licensed profes- 
sional. For the largest investment most citizens will ever make, 
he received the services of an individual with no license or cer- 
tification. 

3 

and high reward calculation enhanced by contractual 
terms that promised risk reduction. 

The reality of such a market may differ from its 
perception--an efficient machine versus a functioning 
machine founded in part on unanswered questions and 
untested ideas.4 

Law and Contract Law. 
Statutory changes in the late 1990s permitted greater 

business integration across product lines. Banks, secu- 
rities and insurance firms moved into one another’s 
business and immediately sought additional profits to 
meet the costs of entering new businesses with high 
startup and overhead costs. At the same time, the 
emerging mortgage market--with great liquidity and 
historic low loss rates--proved very attractive for such 
new players. Changes to permit business integration 
and then the speed of market integration and evolution 
may have outpaced structures that should support such 
developments. 

Existing contracts and contract terms employed to 
support new relationships and new products did not re- 
flect law keeping pace with markets. Many contracts 
possessed terms "un-revised" or not "modernized" to 
deal with new relationships and potential failures, ordi- 
narily a core benefit of contract law. Contracts among 
bankers, aggregators, trustees, servicers, guarantors, 
insurers and securities underwriters focused on collec- 
tions and payments and not as much on problems that 
might arise in the new, more complex world. 

For example, under contracts driven by terms relat- 
ing to income, servicers focused on revenue from col- 
lections and even late payment fees and staffed their 
operations with collection-oriented personnel. When a 
crisis came, loan modification staff proved few in num- 
ber and, in many cases, ill-trained or under-manned to 
address today’s surging consumer demand for resolu- 
tions permitting them to stay in their homes. 

Securitization trust agreements, in some cases, lim- 
ited modifications to situations involving 60, 90 or 120 
day past due mortgages or to permitting changes only if 
no more than 5 percent of mortgages in a pool had en- 
countered problems. Others permitted no modification 
of underlying loans at all. Terms such as "imminent de- 
fault" that would permit modification had little history 
behind them, and parties hesitated in employing that 
trigger for action. Legal terms proved less robust in the 
context of new more intricate products, new product 
marketing devices and new business relationships. 

Regulatory. 
Regulatory changes to capital and related accounting 

rules led many firms to move assets off balance sheets 
and to seek risk reduction vehicles. Market ingenuity 

4 The impact of a declining market even had an impact on 
internal migration. Just as grox~h in migration fueled housing 
construction, so the decline in home sales in certain regions 
contributed to slowing migration. A review of census data on 
migration to the Southwestern United States and Florida re- 
vealed declines in certain markets of as much as 40 percent. 
Homeowners unable or unwilling to sell their homes contrib- 
uted to this in large part. To the degree they did not move, 
markets burdened with excess housing, built in anticipation of 
such migration, had a growing inventory of unsold properties. 
Copeland and Overberg, "Housing Crisis Cools Migration to 
Former Hot Spots," USA Today (MONEY) (March 20, 2008). 
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responded with new devices to address the need for 
hedged positions and derivative "outlets" for risk. Par- 
ties sought to avoid restrictions and regulatory costs 
and to do so through risk management devices, result- 
ing in increased, indeed dramatically increased, lever- 
age in many cases. Regulators struggled to keep pace 
with this rapid pace of product deployment and market 
evolution. 

Governments. 
Government policies influenced housing finance 

markets. Policies favored and continue to favor home 
ownership, eliminating red lining, making products 
more accessible from previously restrictive credit stan- 
dards and breaching the 69 percent home ownership 
rate that had emerged as a talking point in many legis- 
lative and regulatory addresses. 

Couple this lack of effective modeling with a 

reliance on rating agencies to secure the value of 

an issuer or a security, rather than the value 

and risk in the underlying collateral, then 

questions must be raised about the foundations 

for such new securities based on new loan 

products. 

States and local governments had little incentive to 
question the housing market as--having seen state in- 
come reduced as federal revenue-sharing declined-- 
they benefitted from home price appreciation and in- 
creased property tax receipts. However, none of the 
pressure on governments or from government policies 
called for aberrant lending or securitization practices. 

Complexity. 
New products, new packaging, inter-relationships of 

both parties and markets characterized the new mort- 
gage and securities markets. Novel products emerged 
and had no opportunity for market "testing" before be- 
coming part of the market infrastructure. Added to this, 
products posed risks from their inherent complexity 
and opaqueness or from layering with other products or 
from their packaging into pools with "bundling" 
"tranching," and "guarantees" and related "contract- 
ing" with terms such as "put-backs" and "loss limits." 
All of this came, in many cases, ~vith leveraging at very 
high levels. When problems arose, de-leveraging oc- 
curred at a very high rate. 

Market Participants. 
At the same time products became more complex, the 

number of participants, their diverse and different mar- 
ket positions, their roles in risk taking, their risk man- 
agement and their participation in a process where 
earning fees held high value, all added to the complex 
interweaving of parties and products. Clearly, the 
model of a savings and loan holding a borrower’s mort- 
gage in portfolio altered dramatically. In a world where 

many parties saw their role as limited to an intermedi- 
ary function--currying income from a fee rather than 
retaining a direct risk position--discipline declined and 
the demand for no-risk, low risk or "hedged" risk be- 
came prevalent. 

Interest in collateral and credit quality ebbed. Risk in- 
creased as well when unregulated parties became sig- 
nificant participants. Finally, size itself had an impact. 
For example, the goal of reducing risk even to a one 
percent position--that is, dropping from the 100 per- 
cent share of risk in a portfolio bank model--still re- 
mains consequential when it stands for 1 percent of 20 
or 30 or a hundred billion dollars or more. 

Participants know that market perceptions and psy- 
chology have a significant role and ~veakness at one 
firm taints others in the same business chain. Low risk 
alone does not provide immunity from "contagion" ef- 
fects. As well, risk mispricing and loosened underwrit- 
ing standards prove costly in such an inter-related, risk 
sharing marketplace. 

The complex new system contained many partici- 
pants operating between the borrower and holder of 
mortgage risk, mainly mortgage backed securities in- 
vestors. These key players included banks, mortgage 
brokers, mortgage insurers, secondary market parties 
and private label issuers, title insurers, servicers, coun- 
terparties for risk, bond insurers and rating agencies. 
This listing excludes accountants, attorneys, appraisers 
and other important participants, however, it reflects 
the distancing of origination and borrowers from inves- 
tors and risk takers as well as the inter-relationship of 
participants ~vith one another. 

The number of parties in the markets, each with a 
smaller share of risk yet all called upon in times of 
stress to make real the efficacy of their contract com- 
mitments, insurance, guarantee or expected income, 
created intense inter-dependencies. New investors be- 
came entwined in complex relationships with reciprocal 
or offsetting obligations--servicers expected to collect 
funds but also to advance principal and interest pay- 
ments, parties providing insurance but requiring a take 
back or deductible for their insurance coverage and 
companies re-buying their own products. 

New markets also resulted in new calculations for 
market participants. For a portfolio lender, making a 
loan adjustment or modification presented an under- 
standable calculation with fairly straightforward im- 
pacts to profit and loss. Now, some participants calcu- 
lated that a guarantee or other indemnification derived 
from a default provided a better recovery bet than a 
loan modification. In any market, the calculation of 
each participant necessarily looks to maximize gain and 
minimize loss. However, significant "mismatches" de- 
veloped in terms of traditional expectations and famil- 
iar calculations with the new reality of a much more 
complicated market structure and intertwined partici- 
pant relationships. Planning for and monitoring coun- 
terparty risk may have played less of a role than confi- 
dent vie~vs on contractual risk sharing or risk reduction 
devices. 

internationalization. 
International investors, ~vho witnessed major growth 

in their dollar reserves, sought a safe haven for invest- 
ments. Declining yields on certain investments led 
many to move toward higher yielding GSE debt and fi- 
nally into the MBS and ABS markets. Foreign investors 
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supported the rapidly escalating house price apprecia- 
tion with demand for safe, reliable and liquid mortgage 
backed products. While yields remained high compared 
to other investments, prepayment, reinvestment and 
credit risks appear not to have received adequate analy- 
sis by these market participants and an overreliance on 
ratings agency reports replaced due diligence. Interna- 
tional investors appear to have relied primarily" on a se- 
curity issuer’s reputation and AAA rating rather than on 
a full understanding of the security, the underlying as- 
set and the law governing problem situations. 

Foreign investors and governments seemed to value 
more the "idea" of the underlying collateral consisting 
of home mortgages and their low historic default rate 
than on better measures of all risks attendant to securi- 
ties purchases. Their purchases of new mortgage prod- 
ucts in new, more complex investment vehicles merited 
greater analytic preparation. At the same time, leverage 
through Collateralized Debt Obligations encouraged, 
and the absence of effective ratings did not deter, par- 
ticipation in the markets. 

Enhanced Fraud Opportunities. 
Pressure to increase the types and volume of prod- 

ucts, involvement of new players in the markets, the in- 
troduction of high speed technology and the form of 
new products, such as stated income loans, increased 
interest among those seeking to commit fraud. Lower 
credit and quality control standards, faster application 
methods, unregulated brokers, new origination staffs 
and those seeking to "do good" contributed to a rise in 
mortgage fraud paralleling the rise in mortgage vol- 
umes .5 

Mortgage fraud follo~vs expanding as well as com- 
pressing markets. For example, criminals prey on bor- 
rowers eager to get a home before it becomes unafford- 
able or to save a home from foreclosure in a declining 
market. A focus on unregulated or ineffectively regu- 
lated brokers and culpable appraisers appears justified, 
but in the course of mortgage fraud one finds involve- 
ment from notaries to clerks of court to registers of 
deeds to bank and mortgage company insiders to attor- 
neys, accountants and city officials. 

Many side effects have come to light. Inflated ap- 
praisals and "investment strategies" supported "flip- 
ping" properties and this artificially fueled the rise in 
home prices. The coffers of local tax authorities in- 
creased, but this artificially increased the tax burden in 
many communities. Fraud exacerbated the collapse in 

5 Fraud investigations have indicated that some market par- 

ticipants felt that, in an inflating market, facilitating a borrow- 
er’s securing a loan above their means "helped" them in a 
market where increased home prices would offset or overcome 
their deficiency or that at worst they could flip or sell the prop- 
erty if they encountered problems. A minor "adjustment" to 
their documentation or to an application had justification in 
the long, predictable, safe outcome. The risk proved worth- 
while until events overcame this cost-benefit analysis. Fraud 
remains significant and continues in this "down" market. In 
2007, FBI figures indicated over 1200 open cases with a focus 
on California, Texas, Georgia, Arizona, Florida, Ohio, Michi- 
gan and Utah--states with either high home price appreciation 
or troubled employment markets. The Treasury Department’s 
Financial Crimes Enforcement Network (FinCEN) has noted a 
major jump in suspicious activity reports related to mortgage 
fraud rising to 48,000 in 2007 and expected to climb to 60,000 
in 2008. 

5 

home prices and the increase in foreclosures and accel- 
erated the decline of home values, neighborhoods and, 
in the end, the profits of market participants. Many 
homeowners found themselves with higher tax bills but 
declining property values. And mortgage fraud contin- 
ues. As early as September 2007, initial reports ap- 
peared of frauds for new "rescue" mortgages, now 
known as foreclosure fraud. 

Underlying most fraud remains a breakdown in un- 
derwriting standards and quality controls--problems 
that resulted from and marked the new mortgage fi- 
nance market. 

Traditional Concerns 

In a review of current markets, clearly the impact of 
the "new" cannot be discounted, however, "traditional, 
existing" concepts of prudent unde~vriting and credit 
risk management still provide powerful benchmarks for 
financial markets. Restoration of long standing, best 
practices for underwriting remain a simple "fix" for 
many current problems. How this may affect markets, 
in terms of speed and consumer costs, merits review, 
but current market disruptions merit adjustments to 
cost-benefit analyses and models and biases for speed 
may change to address a bias for quality and long term 
viability of borrowers. 

A. Key Principle-- Risk 

In physics, the first law of thermodynamics is that en- 
ergy may not be created or destroyed, but only con- 
verted. For financial services, the first law must be 
similar--risk may be borne, shared or hedged, but it 
cannot be eliminated. 

Financial system participants increased in number 
and worked to reduce their risk and their exposures. 
Somehow this moved many to assume they possessed 
little or no risk and to lose sight of the underlying prod- 
uct in favor of the facility and liquidity of the market. 
Low risk through legal contrivances caused some to fail 
to estimate the significant harm when one participates 
in a multi-trillion market. As noted earlier, sharing one 
percent of risk when values reach the billions and tril- 
lions of dollars may generate losses in financial markets 
tied to both actual losses as well as to the psychology of 
market views on the value of a company. Actual risk 
and losses may prove meaningless when market psy- 
chology comes into play. 

Generating and moving product gained greater sig- 
nificance over product analysis for originators and in- 
vestors. Each market participant addressed their risk 
and increased their confidence based on hedging and 
other risk management devices, however, this did not 
address market or "system" risk--hedging, models and 
"reduced" risk became comforts without reference to 
the new market, an intertwined web of mortgages, se- 
curities, derivatives, counterparty liability and still- 
existing contractual responsibilities and obligations. 

New relationships and the holding of small elements 
of risk by more players, who in turn have complex in- 
terconnections, contractual relationships, still left the 
sum total of risk on the table. Sharing of risk that 
seemed to lower risk exposure permitted greater reli- 
ance on models, reduction of concerns for underlying 
customers and collateral, overreliance on rating agen- 
cies and diminished due diligence. Quality controls-- 
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which could have included direct customer contacts re- 
quiring but a few minutes to effect--became lost in the 
demands for lower cost products that cleared compa- 
nies quickly. Shared risk replaced concentrated risk 
and a sense of comfort with or immunity to risk 
emerged--that view of mortgage markets and financial 
markets proved flawed. 

Anecdotal evidence and reports indicate that many 
firms simply "welded" lower FICO score measures into 
prime loan default models without consideration of 
whether the complexity of the new environment mer- 
ited an entirely new model. Thus a key device to assure 
effective risk management had been rushed into the ar- 
senal without proven effectiveness. 

B. Resulting Problems 

Markets have gained familiarity with the results of 
system weaknesses and how they have compounded. 
Obsolete trust instruments focused on performance not 
on defaults. Default and delinquency terms, ability or 
inability to replenish a tranche, roles of the parties and 
who holds the key right to modify--lender, servicer, 
investor--and the impact on investors remained 
trapped in earlier boilerplate. 

Markets have gained familiarity with the harm to es- 
tablished industry participants. Where insulation from 
investors on MBS pools and bonds (with an interest rate 
spread, and guarantees and hedging and allocation 
among tranches) came into being, little or no experi- 
ence existed with rating these new products or with the 
new arrangements and the contracts that held them to- 
gether. 

Without time to fully appreciate newer products and 
newer business arrangements, the economy now con- 
fronts the challenges of working through the frailties 
that have emerged when one sector--subprime-- 
triggered losses in other market segments having im- 
pacts on the balance sheets of most mortgage and fi- 
nancial market participants and affecting millions of 
consumers. 

Litigation 

As they do whenever significant "adjustments" or 
losses occur, markets face uncertainty and potential li- 
ability from legal actions from private and public 
sources. An existing product now possessed by or in- 
volved with a myriad of new players results in not only 
having the law directly applicable to a given market or 
a specific product, but also the law affecting the ne~v 
players within that market. The complexity of the mar- 
ket adds new legal challenges and increasingly difficult 
analyses of legal and litigation risk. 

Traditional contracts with traditional terms, such as 
for loan modifications, received little discussion as to 
their operational suitability and remedial value in the 
new market. Mortgage trading tends to occur in a glo- 
bal market, in computer-based systems under model- 
driven pricing and trading, but in a default situation 
parties must look to one country’s state and local fore- 
closure laws for a real property asset to secure ultimate 
relief. In some cases, institutions guarantee payment, 
not collateral--how well that works where someone in 
the chain must rely on property for their recovery did 
not receive full analysis. 

Parties considered or assumed the quality of the as- 
set and proceeded to engage in their businesses with 
little regard, on an ongoing basis, for the reality of asset 
quality or default resolution when declining collateral 
values prevail. No party ever should assume they have 
such immunization from risk. A related safe assump- 
tion now appears--no one having "touched" the mort- 
gage market as a direct participant or counterparty or 
as an investor or conduit or rating agency or provider 
of risk management services should assume they have 
immunization from suit. 

A. Asset Securitization and Litigation 

Asset securitization involves many areas of law. Be- 
cause of many new players involved with securitization, 
required legal reading now includes banking and secu- 
rities laws, bankruptcy, tax, trust, contract, even the law 
governing a purchaser has a role--such as with pension 
plans where coverage comes into play under the Em- 
ployee Retirement Income Security Act and fiduciary 
duties may exist. Increasingly, the "law" of accounting 
plays a part for market participants. 

Fraud exacerbated the collapse in home prices 

and the increase in foreclosures and accelerated 

the decline of home values, neighborhoods and, in 

the end, the profits of market participants. Many 

homeowners found themselves with higher tax bills 

but declining property values. 

The types of loans in pools and the borrowers in- 
volved trigger distinct legal regimes, such as mortgages 
that entail potential claims under FHA regulations, 
predatory lending laws, guidances on subprime and 
nontraditional mortgage products or state laws on de- 
ceptive practices and common law fraud. 

B. Theories and Cases 

Many theories exist for litigation and have supported 
actions at the federal or state level. 

Key concepts that create liability along the chain 
from borro~ver to investor may include deceptive lend- 
ing, misrepresentation of information on loan pack- 
ages, breach of contract or fiduciary duties, deceptive 
advertising, failure to modify a loan or actions where 
loan modifications occur, tort-based theories and secu- 
rities laws ranging from market fraud to actions by the 
SEC based on fraud or disclosure failures, even on loan 
loss reserve deficiencies. Regulated firms may face ac- 
tions by their regulators on any number of bases and 
criminal charges can come from the Justice Department 
or state law enforcement agencies. Consumer and class 
action lawsuits filings already number in the hundreds. 
Even a foreclosure "holiday," contemplated in legisla- 
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tion, could trigger litigation under constitutional chal- 
lenges based on improper "takings.’’6 

Few would enjoy immunity from lawsuits. In other 
words, purchasers such as pension plans may originate 
lawsuits but as well may emerge as litigation targets. 
Servicers have faced suits for modifying loans by sev- 
eral lower tranche holders and expectations exist that 
they will face suits for not modifying loans when losses 
occur for higher rated tranche holders. 

Lawsuits have come against insurers under federal 
law. In New York, a plaintiff brought an action under 
federal antitrust laws against title insurers arguing col- 
lusion and price fixing. Normally, insurance law re- 
mains the province of the states under the McCarran- 
Ferguson Act that removes insurers from federal anti- 
trust coverage in all but a few limited situations. Based 
on 1992 and 1994 Supreme Court rulings involving Ti- 
cor Insurance, the pending case cites the theory that no 
"effective" regulation occurred of these companies at 
the state level and, therefore, a federal court has juris- 
diction to consider their practices. In another situation 
involving risks for insurers, lawyers have speculated 
that splitting monoline insurers, under state laws, could 
subject the firms to shareholder lawsuits regarding dis- 
closures or regarding dilution of their investments if 
they hold securities backed by a lesser-sized, lesser- 
capitalized firm. v 

Causes of actions may range from consumer fraud, 
predatory lending, even discrimination cases-- for ex- 
ample, the city of Baltimore sued Wells Fargo for viola- 
tion of fair housing laws. The suit alleged that the com- 
pany placed already at-risk parties in loans--reverse 
redlining--that had higher risks and led to higher de- 
faults and foreclosures in minority neighborhoods. 
Naturally, such lawsuits require proof of discrimina- 
tion.* 

The city of Cleveland filed against lenders under a 
traditional nuisance theory, alleging lenders held prop- 
erties in foreclosure without proper maintenance. Also, 
in Ohio, the state filed against Freddie Mac alleging that 
the company clouded disclosures of its subprime book 
of business. When the Enterprise’s stock price fell on 
news of losses at the company, the state instituted its 
lawsuit. 9 

In the federal case of First Alliance, an action against 
the California subprime lender drew in the parent Leh- 
man Brothers on a charge of aiding and abetting. The 

6 "Potential Constitutional Concerns of Foreclosure Mora- 

torium Legislation that Affects Preexisting Mortgages," Con- 
gressional Research Service, cited in BNA’s Banking Report 
(February 25, 2008), p. 359 (90 BBR 359, 2/25/08). 

7 "Monoline Insurers Face Litigation Hazards As Discus- 

sion of Breaking Up Firms Advances," BNA’s Banking Report 
(February 25, 2008), p. 357 (90 BBR 359, 2/25/08). 

s See, for example, recent state decision in M&T Mortgage 

Corporation v. Foy, Slip Onion 28166 (New York Supreme 
Court 2008)(interest above nine percent interest has a pre- 
sumption of unlawful discrimination; foreclosure denied to 
lender if cannot rebut presumption.) 

9 Ironically, the Ohio Attorney General faced questioning 
from a state judge when he attempted to dismiss home foreclo- 
sure cases. The Attorney General’s filing had "ethical implica- 
tions" where a move to reduce the number of home foredo- 
sures came at the expense of the state’s need to collect out- 
standing tax judgments. The judge alleged a political agenda 
and noted the legislature as the venue for changing rules on 
foreclosures not the courts. The Attorney General subse- 
quently resigned based on unrelated matters. 

court returned the case to a lower court in an action 
based on California tort law. The plaintiffs advanced ac- 
tual kno~vledge of bad conduct and proof of sales 
agents following a misleading script. The court found 
that Lehman’s argument that the borrower should not 
have relied on the loan officer’s statements lacked cred- 
ibility. Evidence also purported to show that Lehman 
had reports that the practices of the subsidiary "at least 
violated the spirit of TILA [Truth in Lending Act]." 
These provided sufficient evidence for the imposition of 
liability, lo 

Also at the state level, in the LaSalle Bank case, a 
New York court held in January 2008 that an attempted 
foreclosure could not proceed in light of the defendant’s 
allegation of a violation of the state banking law on 
predatory lending. The defendant asserted that the 
company LaSalle Bank acquired had given him "exces- 
sive financing" by providing a loan at 106 percent of the 
property’s purchase price and conducted little due dili- 
gence on his ability to repay. The excess funds paid 
points and fees at closing. If the defendant prevails on 
an intentional violation claim, the plaintiff would lose 
all rights to property and face recovery by the defen- 
dant. 11 

Plaintiffs have employed tort theories in the past with 
mixed results, as in the area of "lender liability." In 
Connecticut, a borrower sued a servicer for delays and 
mistakes in connection with a loan; the borrower sued 
for "negligent infliction of emotional distress" and the 
federal court permitted the case to proceed.12 

Reuters reported, on Feb. 14, 2008, a Navigant Con- 
suiting study of federal lawsuits that found 278 civil ac- 
tions filed in 2007 related to subprime lending,la This 
contrasted with 559 legal actions over the multiyear 
savings and loan crisis. Of the subprime federal cases, 
4a percent were class action and tied to discriminatory 
lending. Other filings asserted violations based securi- 
ties law, commercial contract disputes, employment 
class actions and bankruptcy-related cases. Defendants 
included bankers, brokers, lenders, appraisers, title 
companies, home builders, servicers, issuers, under- 
writers, bond insurers, money managers, public ac- 
counting firms and corporate officers and directors. 

While subprime and related cases dominate atten- 
tion, cases affecting real estate have added significance 
during market disturbances. For example, a Eighth Cir- 
cuit ruling determined that blanket bond insurance 
does not cover losses where a savings bank itself lost 
papers, ruling that the insurance coverage provided 
protection from losses due to borrower deception not 
broader fraud schemes. In short, the case reiterated 
that mortgage insurance exceptions for fraud may pose 
problems for parties assuming that bad mortgages may 
trigger insurance recoveries; the fraud defense limits 

~o 471 F.3d 977 (9th Cir. 2006). 
n LaSalle Bank v. Shearon, Case No.100255/2007 (N.Y- 

.Sup.Ct. 2008). Also, Massachusetts v. Fremont Investment 
and Loan, Case No. 08-J-118 (Mass. App. Ct. 2008). 

~z Packer v. SN Servicing Corporation, No. 3:04cv1506 
(J.Mark) (D.Conn. June 11, 2008). 

~a The updated study, Navigant Consulting, First Quarter 
2008 Update: Reaching New Heights, reported 170 new cases 
in the first quarter of 2008 and that class actions represented 
76 percent of such filings, reported in 90 BNA’s Banking Re- 
port, pp. 817-818 (April 28, 2008) (90 BBR 817, 4d28/08). 
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such coverage. 14 In the securities markets, litigation re- 
flects the spillover effect of subprime issues. The auc- 
tion rate securities market has seen class action litiga- 
tion based on credit contraction and a loss of interest in 
using this particular security; major financial firms 
reached settlements with the government to make good 
on these contracts. Allegations center on failures to dis- 
close risks of such securities and that the securities did 
not constitute cash alternatives. 15 

As a final matter and perhaps not fitting within usual 
use of the term "litigation," criminal laws may come 
into play. With most of the focus on civil litigation, real 
property, securities and state and local laws come dot- 
ted with criminal provisions and sanctions. At the local 
and federal level, for example, documentation require- 
ments for certification, averments and attestation provi- 
sions, in many cases, have criminal components. Stan- 
dards of proof remain high, but sufficiently egregious 
conduct may meet scienter and statutory standards for 
criminal penalties. 

C. impact of Litigation 
Clearly, much attention has turned to litigation from 

within the private sector and from government entities. 
Discussion of new areas of responsibility, such as as- 
signee liability, raise litigation concerns. Traditional 
risks from an unknown or unintended consequence of 
a legal ruling in even the most minor of cases could 
have magnified impact in current markets. Judicial, 
regulatory and legislative actions have added import in 
times such as these. 

Legal rulings in a liability cases could have a major 
impact in either direction--affording a ne~v avenue for 
successful plaintiff action or limiting such actions by 
analogizing defendant conduct to existing precedent, 
reasonableness standards or statutory safe harbors. 
Costs associated with litigation gather the most atten- 
tion but time and uncertainty may affect forward- 
looking activities--entering or re-entering businesses, 
making investments, hiring and firing--by many mar- 
ket participants not directly involved in a particular 
case. 

issues for international Parties 
International parties have strong interest in the cur- 

rent market situation in the United States. This arises 
from their holding and the close tie of mortgage market 
to broader financial and capital markets. For the United 
States, foreign investment assisted in providing liquid- 
ity and in contributing to louver mortgage rates. For for- 
eign interests, the inter-relationship of finance and na- 
tions has emerged clearly with mortgage market prob- 
lems spilling over not only into general financial and 
credit markets, but as well into international financial 
dealings. 

A. Holdings Overseas 
Major foreign banks and central banks moved ag- 

gressively into the agency MBS market. A 2007 study by 
the Mortgage Bankers Association reviewed the tea- 

14 Ohio Savings Bank v. Progressive Casualty Insurance 

Co., 521F.3d 960 (8th Cir. 2008). 
15 See, for example, Van Dyke v. V~lells Fargo & Co., Case 

No. 08-cv-01962, briefs filed (N.D. Cal 2008). 

sons for and size of overseas holdings of mortgage 
backed securities and agency debt. The premise for 
ownership of MBS centered on the fact that even with 
hedging to address prepayments, MBS remained attrac- 
tive over Treasury and agency debt. Even with widen- 
ing of spreads of agencies over Treasury securities in 
2008, the long term history and trends favored such se- 
curities as attractive investment vehicles. 

In recent times, estimated foreign ownership of 
agency securities--bonds and MBS from Fannie Mac, 
Freddie Mac, the Federal Home Loan Banks and Ginnie 
Mac--stood at 20 percent or $1 trillion. Asian holdings 
totaled 13 percent of agency bonds and 6 percent of 
agency MBS, a total of 11 percent of agency outstand- 
ings. China grew to supplant Japan as the largest over- 
seas holder of agency outstandings. Europeans held 
about 5 percent of agency bonds and 2 percent of 
agency MBS. Central banks and private parties hold the 
majority of these bonds and MBS. 16 Foreign nations 
continue to hold major amounts of debt securities from 
the United States and the contagion of the mortgage 
market crisis affected not only these holdings but as 
well the strength and vitality of other market segments 
including those countries. 

B. Litigation 
Traditional characteristics of the U.S. mortgage 

markets--stability and certainty--have appealed over 
the long term to foreign investors. Current market dis- 
ruptions will have an impact on their calculations. Liti- 
gation will play a role as well in their views of the value 
of U.S. markets, though foreign markets remain subject 
to litigation concerns as well. Costs of litigation, even if 
victorious outcomes result, combined with consider- 
ations of time in litigation and unknown impacts on 
markets may pose as great a risk calculation for foreign 
investors as specific investment losses. 

Summary to Part I 
The word "cascade" has entered the lexicon describ- 

ing the current market environment. Problems cas- 
caded from mortgage markets to broader capital to spe- 
cialized insurance to general credit markets. Institu- 
tional problems cascaded from Countrywide to Bear 
Stearns to IndyMac to Lehman to AIG. The crisis re- 
mains real and palpable by every segment of society on 
all continents. As noted here, problems in markets con- 
tinue to cascade into litigation and across country bor- 
ders. Government reactions have centered on targeted 
interventions of traditional or novel natures to try to 
spur markets to operate again. Business reaction has fo- 
cused on raising capital and a concomitant focus on 
limiting credit or investments exposures. Consumer re- 
action has become concern, fear and a general uncer- 
tainty and anxiety that accompanied the oil crises of the 
1970s and the stock market fall of 1987. All market par- 
ticipants must confront and address the near term is- 
sues that have created and continue to create turmoil. 

At some point, emergency actions will give way to a 
focus on causation and then re-thinking and, where 
needed, reorganization and restructuring and, also, 
where appropriate, no change at all. 

1~ Both Fannie Mae and Freddie Mac entered conservator- 

ships in September 2008; they continue to issue mortgage 
backed securities and discount notes. 
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Part II. Considerations for Future Actions 

uring and after a crisis, assigning blame provides 
popular sport, but avoids the important work of 
seeing problems as clearly as passible and in full 

context, struggling to define truly merited reforms and 
the difficult task of avoiding actions with unintended 
consequences. Returning solely to past rules, regula- 
tions or solutions may prove unacceptable; at the same 
time, crafting novel, untested regulatory or business 
constraints could lead to undesirable results. 

Waiting an extended time to act will nat pass muster, 
but acting precipitously holds dangers as well. These 
balances hold true for the current mortgage and finan- 
cial market problems. The administration and the Con- 
gress as well as governments on an international basis, 
even in the midst of addressing current problems, have 
begun the process of addressing reforms. 

Part II attempts an initial stab at some core consider- 
ations for policy makers, businesses and global entities. 
This non-exclusive, short list cannot encompass all con- 
sideratians and does not reflect any priority, other than 
the reality that as much review as possible of as many 
areas as feasible will enhance the chances for success- 
ful consideration and deployment of individual and sys- 
tem changes. 

Outlook 

The outlook for securitization, mortgage and capital 
markets and primary market reforms must be termed 
"good." This bit of optimism comes even in the midst of 
the serious undertakings needed to address the current 
situation. Financing has joined food, clothing and shel- 
ter as essential items in modern life. That one may eas- 
ily discern much of what went wrong across the market 
spectrum should facilitate steps for improvement by all 
market participants and market regulators. Pressure for 
change and improvement will come as strongly from 
market participants as from legislators and regulators. 

Reproduced with permission from BNA’s Banking 
Report, Vol. 91, No. 19, 11/24/2008. Copyright ® 
2008 by The Bureau of National Affairs, Inc. (800- 
372-1033) http://www.bna.com 
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Retail customers, investing institutions and investors 
all should clamor for reforms. The benefit of such calls 
will center on the comprehensive or targeted nature of 
reforms. Simply put, no real alternative exists to restor- 
ing the financial system to its central position of sup- 
porting industry and commerce. Maintaining financial 
market stability has challenged the United States for 
over 200 years and the rest of the world shares the ex- 
periences of panic, recession and specific market sei- 
zures, marked over time by significant contractions of 
stock or real estate markets. 

The following suggest some considerations that all 
parties might find useful in their deliberations: 

Considering the Limits of Risk Transfer or 
Avoidance 

When a system-wide event occurs, consideration 
must center on the value of risk avoidance and risk 
transfer approaches, undertaken with rational thought 
in calmer times. Initially, it appears such risk avoidance 
or mitigations measures have fallen short. When plans, 
as they should, call on parties to prepare for hundred- 
year floods and a five-hundred-year flood arrives, much 
risk management may falter. 

Purchasing insurance, employing a swap or deriva- 
tive to hedge risk, selling portions of a mortgage or por- 
tions of a mortgage pool, acting "only" as a conduit, all 
seek to avoid or transfer risk. Somehow, these risk 
transfers did not mature as planned. For example, when 
more than one insurer fails and state guaranty funds 
planned for one or two failures, a problem results. 
When one insurer has involvement in a myriad of prod- 
ucts, even at a low level of exposure, a failure in one 
product line calls into question the secure positions of 
all those contracting ~vith that insurer for other prod- 
ucts. 

A major element of risk avoidance or transfer centers 
on involvement with counterparties. Counterparty risk 
analysis-- an existing element of risk management 
analysis and modeling-- should benefit from greater 
analytic work, new questions, new models and added 
emphasis by businesses and regulators. Fundamentally, 
more robust questions must somehow balance the need 
for additional, contemporaneous information and the 
natural resistance of a business to have other firms gain 
access to increasing amounts of knowledge of its inter- 
nal operations, financial status and other confidential 
or proprietary information. Many firms fear that, as 
greater data moves to another business, increased op- 
portunities exist for that firm to operate as a regulator 
as well as to shop for other firms using gained informa- 
tion. 

Counterparty risk measures must adapt to address 
the number, capacity, availability and size of counter- 
parties, not merely the existence and strength of a 
single counterparty willing to assume risk. In other 
words, risk measures must address the number of avail- 
able counterparties and go further to consider their 
"inter-dependencies." With only four major accounting 
firms, seven major mortgage insurers, five or six signifi- 
cant investment banks to manage underwriting, clearly 
risk analysis must include, more aggressively, random 
failures or market seizures. In England this year, bank- 
ers found that purchases of mortgage backed securities 
simply ceased, almost in a given moment; planning for 

such a scenario should make its way into counterparty 
and even into a "system risk" planning approach. 

Considering ’System’ Risk 

Simply put, individual institution risk calculations 
should benefit from a greater emphasis on inter- 
dependencies that exist in markets. Firms must address 
their involvement in a particular market with greater at- 
tention to related or more distant markets. This analy- 
sis has occurred, but now requires more depth and 
richer integration into risk planning and management. 
All of the problems identified in this market 
disruption-- increased complexity of products and mar- 
kets, new participants, new risk management strategies 
and, particularly, intricate inter-relationships-- press 
for further embellishment of risk management analysis 
and models and for greater attention by senior manage- 
ments. Perhaps the best evidence of a need to change 
may center on the discredited concept that one may 
serve as a conduit only, with no liability, responsibility 
or risk. 

Regulators as well as individual firms need to con- 
sider their particular position along with the overall sys- 
tem in which that market participant operates, includ- 
ing analysis of counterparty risk, of contractual ar- 
rangements that aim to reduce risk but may contain 
"contrary" contractual obligations and of the involve- 
ment of certain participants in multiple contractual re- 
lations. For example, banks may engage with various 
sides of a transaction-- lending or providing credit lines 
to market players involved with one another in ongoing 
relationships. A "360" approach merits greater atten- 
tion in such a case by both the institution and the regu- 
lator. 

Regulators must consider changes as to their own 
regulatees, but as well whether new structures make 
sense in a broader system. Standby plans, contingency 
plans and other attention to system events ~vill spawn 
numerous concepts-- new emergency funds, new 
settlement and netting processes, new information re- 
quirements to assess instantly market positions of a 
broad array of parties and new consultative arrange- 
ments with both federal and state regulators and for- 
eign governments. Parties may wish to focus on the 
measures developed for post September 11 homeland 
security-- stronger communication, more front-line re- 
sources and greater readiness testing. 

The experience of the financial services community 
and its regulators with the Year 2000 computer problem 
may contain useful insights. The pre-positioning of re- 
sources, the intense planning for prevention and for 
curative actions and the "trip-wire" or fail-safe pro- 
grams, such as quarantining ATM problems at one in- 
stitution from the broader system, merit review. 

Legislators at the state and federal level will have to 
address all aspects of government responsibility as part 
of a system review-- regulatory structures and laws, in- 
ternational arrangements and local foreclosure and 
fraud laws. Legislators will face the challenge of ad- 
dressing targeted solutions where appropriate, and 
larger system solutions where needed. The deliberative 
process should proceed well with a large number of 
congressional members versed in the challenges that 
faced the country during the thrift crisis, the stock mar- 
ket break and Long Term Capital Management scandal. 

State officials serve on the front line of foreclosure, 
eviction, security interests, and mortgage fraud. Their 
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experience will assist in deliberations regarding the sys- 
tem in which they operate. State bank supervisors have 
taken action already in moving to implement a nation- 
wide mortgage broker registration system to assist in 
tracking unscrupulous players in mortgage origination. 
This reflects well on the ability of states to coordinate 
among themselves as well as with federal authorities. 

Considering Capital 

As part of review of the market turmoil, all parties 
must consider the benefits and limits of capital. Discus- 
sion of counter-cyclical capital merits further attention. 
Raising capital in good times so that capital is available 
for bad times has strong appeal. 

Parties should consider whether capital alone pro- 
vides sufficient certainty an the status of a firm-- daes 
capital offer sufficient comfort for the market, the regu- 
lator and the institution itself? Many banks and other 
firms faced seizure or merger when capital levels ex- 
ceeded statutory or regulatory minimums. Indeed, regu- 
lators consider it imprudent to await capital triggers in 
taking action, fearing that they may wait too long ar 
that insufficient or no capital will remain, harming the 
ability to restore, sell or liquidate a firm. 

Bad times and market psychology" may overtake capi- 
tal as the sole cushion against untoward events. More 
attention focused on non-capital adjunct measures may 
yield enhanced comfort on performance in stress situa- 
tions. The bank regulatory CAMELS rating-- capital, 
assets, management, earnings, liquidity and sensitivity 
to risk contains many important supervisory measures. 
Enhanced supervision and, perhaps, disclosure sur- 
rounding these measures may benefit everyone and 
could flow from the institutions or from their regula- 
tors. Even without disclosure, increased attention to 
and oversight of management strength, asset quality, 
earnings trends, risk measures and models and liquid- 
ity portfolia features could improve the "strength" rat- 
ing of a firm. 

Considering Origination 

Primary market reforms already have begun with a 
return to old line principles by originators--know your 
customer, stronger underwriting, assuring targeted 
products go to targeted borrowers, declining use of un- 
regulated brokers with problem track records and tak- 
ing appropriate markdowns and recognizing losses. 
New items such as revising indenture agreements, up- 
dating models effectively to more accurately mirror 
markets and legal environments, setting forth clearer 
loan modifications powers, enhancing disclosures and, 
possibly, greater identification through digital signa- 
tures for those ~vho "touch" a mortgage and mortgage 
securities merit consideration alongside the return to 
time-tested and prudent lending strategies. 

The pressure for a return to basics in the areas of 
quality control and for attention to new areas of analy- 
sis should prove inexorable. Regulators acted in 2007 to 
limit bank support for non-traditional products and 
have proposed additional guidelines on appraisal prac- 
tices this year. Mortgage origination standards may 
prove to require less new regulation than a restoration 
of prudent and well known business practices. 

3 

Considering Securitization 

As with origination, securitization fits within current 
discussions and the system developed over the years 
faces criticisms that may be addressed in many aspects 
by returning to traditional market practices. Securitiza- 
tion reforms will prove only" as good as the reforms 
made to products placed in the securitization pipeline. 
Reforms for consideration include changes to disclo- 
sures, return to robust underwriting, reduced leverage 
and appropriate legal structures to address all elements 
of a transaction-- the profitable parts and the less 
pleasant parts such as losses (and needed legal changes 
to facilitate loan modifications, principal write-downs 
or moving borrowers into more sustainable products). 
This review and revitalization has begun and does not 
pose insurmountable challenges. Because of the effec- 
tiveness of the securitization process and the resulting 
strong desire to maintain the liquidity provides, one 
must have confidence that needed changes will occur. 
As with other topics here, securitization requires a full 
review of operations within the securitization process 
as well as the broader market of investors, aggregators, 
firms offering securities services and those supporting 
these business entities-- standards setting groups, rat- 
ings firms, insurers, operations providers and regula- 
tors. Unregulated activities in the securities markets re- 
lated to securitizations have faced calls already for 
regulation. 

Considering Government Action 

Mortgage markets have received central attention 
from federal and state governments. While private sec- 
tor initiatives remain critical, government has engaged 
to serve both as a prod to action as well as to offer as- 
sistance in the form of direct assistance with taxpayer 
protections, central bank credit infusions, accounting 
interpretations, raising temporarily the conforming 
loan limit, tax changes for home purchasers and press- 
ing on parties to enhance loan modifications. Such ac- 
tions appear appropriate and have sought to avoid cre- 
ating perverse incentives or precedents for investors 
and speculators. Financial market participants and 
regulators have sought improvements in the ratings 
process that affects mortgage markets. 

The pendulum needs to attain an appropriate 

equilibrium, not simply register speed and lower 

costs. 

Government can consider improving requirements 
for modeling by firms tied to a broader view of what el- 
ements and what scope models should possess. Govern- 
ment could consider elevating information sharing on 
mortgage markets and encourage or require continuing 
enhancements to company disclosures. This could 
mean consideration by the government working group 
on financial markets, created after the 1987 market 
break, of a mirror entity for or a modified charter to in- 
clude housing and mortgage markets. Capital standards 
and approaches, even with the monumental work in 
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producing Basel II, may require additional review to as- 
sure the standards provide for capital at appropriate 
levels in good times and in bad. Interest in liquidity fa- 
cilities will return to prominence and require consider- 
ation. State governments should consider comprehen- 
sive review of laws governing real estate, insurance and 
foreclosures as well as the staffing and budgets of their 
agencies charged with banking, appraisal and other fi- 
nancial market supervision and anti-fraud activities. Fi- 
nally, governments may determine to refrain from ac- 
tion where existing law and regulation requires im- 
proved adherence as opposed to needing new 
approaches. 

their benefit. Layering of credits should face additional 
consideration. At some point, the consumer must ac- 
knowledge that seeking unrealistic returns may very 
well prove unrealistic. 

Consumers seldom want protections in up markets, 
but when those markets fall, calls emerge quickly for 
greater consumer protection. Resolving this may in- 
volve disclosure, but it may involve stronger limitations 
and underwriting criteria to avoid unto~vard results. 
That will require deft handling by legislators and regu- 
lators and financial institutions. Even if rejected, con- 
sideration of greater up-market protections could prove 
valuable. 

Considering Litigation 

Litigation represents an unpredictable and volatile el- 
ement in the current market. Consideration of litigation 
always affects business and government decisions. For 
example, will the judiciary focus more on the harm to 
individual homeowners than on the harm to individual 
investors, particularly where disclosures proved ad- 
equate and sophisticated parties made purchases. Fre- 
quently, one court in one jurisdiction in one case may 
set the precedent followed by all others and provide a 
benchmark for litigation and liability going forward. 
Still, this area remains one of high uncertainty. Ques- 
tions also center on ~vhat consequences state or federal 
legislative action to alter underlying liability standards 
would have on both plaintiffs and defendants and what 
unintended consequences might result. 

Considering Growth 

Traditional regulatory response to rapid growth cen- 
ters on cautions about credit quality and underwriting 
deficiencies usually at the margin of regulated firms 
and expressions of concern about unregulated firms. 
Still most regulatory attention centers on avoiding 
down markets and crises, not on strategies for up mar- 
kets. Holding back consumers from securing credit to 
participate in a boom market meets strong resistance. 
Recent experience reminds everyone, including con- 
sumers, that seeking wealth and prosperity poses dan- 
gers as well as offering rewards. How to control sector 
"upticks" confronts regulators and policy makers. For 
example, stock market limits address declines in prices, 
not stopping trading as markets advance. Clearly, such 
a debate has inherent difficulties and controversy, but 
may merit attention. 

In considering growth, wealth and prosperity, one 
may distinguish between consumers and sophisticated 
investors or firms. Consumers may" confront proposed 
protections for them that come with a degree of re- 
straint, restraints such as the margin rules created in re- 
sponse to the 1929 market crash. Many consumers own 
second homes or a rental income property of some type; 
with proper cautions that should not face changes. Bor- 
rowers investing in multiple properties, as a business, 
may face treatment as sophisticated investors, not as 
traditional borrowers, when doing so. 

Lenders have a role here in assuring strong borrower 
education and simple, clean disclosures of risk, empha- 
sized in ~vritings clearly and signed at several spots by 
the borrower; prudent under~vriting, at some time, 
should limit speculation, ho~vever defined, and assure 
that borrowers do not circumvent protections set for 

Considering Costs 

Consideration of change must include that costs may 
increase. In recent times, casts related ta financial prod- 
ucts declined at a rapid pace, reflecting not only the 
benefits of technology (that fraud in many cases may 
have erased), but as well reduced underwriting time 
and quality control time for products moving along ac- 
celerated highways of development, deployment and 
delivery to borro~vers and to buyers araund the world. 

Speed may ebb a bit. Where the mortgage process 
used to take weeks and moved to only a few Internet 
moments, parties may need to take some greater time 
where transaction amounts reach the hundreds of thou- 
sands of dollars and tie up a major portion of borrower 
income. Business and regulators must grapple with how 
much time and care should be accorded regardless of 
what technology can deliver. Consumers who wanted 
quick decisions about mortgages now are resisting 
quick decisions about foreclosures and evictions. 

The pendulum needs to attain an appropriate equilib- 
rium, not simply register speed and lower costs. A bit 
more time and a bit more cost should inure to the ben- 
efit of consumers. In the long run, consumers under- 
stand that staying in a home has greater value than just 
purchasing one--consumers cannot benefit fram price 
appreciation if they no longer own a home. 

Considering New Realities 

Addressing large institutions, central players in the 
growth and decline of markets, raises traditional con- 
cerns about firms sensed as "too big to fail" or "too 
valuable to lose." Society must address the role of its in- 
frastructure where certain private sector firms emerge 
as linchpins for the financial system. Replacing large in- 
stitutions with small may do no more to remove risk 
than seeing large institution with "benefits of scale" re- 
placing small institutions. Large and small financial in- 
stitutions have incredible homeostasis. Changes based 
on size or significance must and should occur with par- 
ticular attention to the merits of alternative structures, 
safeguards and regulatory treatments. Should a class of 
large or central organizations merit a designation as oc- 
curred during the Cold War as "strategic industries" or, 
here, "strategic entities." Such a designation could 
identify firms for which special treatment would exist 
as well as special burdens. Federal law and regulation 
already distinguishes large institutions. Should such 
treatment apply to other large non-bank and non- 
financial firms that play a key role in the financial sys- 
tem and what costs and benefits would result. How 
would this occur without moving the United States to- 
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ward a system of only a few large institutions in the face 
of traditional fears of centralization and concentration 
of financial resources and of moral hazard. Issues pre- 
sented by large institutions would constitute but a por- 
tion of considerations of the new realities of an inter- 
dependent market with firms handling trillions of dol- 
lars in transactions. 

Another new reality comes in the form of addressing 
fraud and maintaining a better knowledge of who holds 
assets and risks and may require greater use of technol- 
ogy. Concepts raised for consideration, for example, in- 
clude having anyone "touching" a mortgage product-- 
from banker to recorder of deeds to appraiser to secu- 
rities aggregator-- to register electronically their par- 
ticipation in the mortgage process. How to attain this, at 
what cost, under what standards and with access by 
what parties still would require resolution. Again, 
change may come, but will benefit from rigorous collec- 
tive judgment. 

Finally, contagion effects, an old reality of financial 
markets, present new realities in markets with in- 
creased inter-dependency, velocity of information 
transfer and internationalization. The psychology of 
markets merits renewed consideration and should play 
a role in determining the efficacy of remedial steps pro- 
posed as responses to the current situation. 

Considering Solutions 

Even as policymakers and industry struggle to deal 
with current realities, they have begun to address the 
future. 

In considering solutions, the challenge frequently 
centers on discerning items to address and the breadth 
of impact of a particular problem. For example, as 
noted in Part I, legal elements of trust contracts possess 
less than optimal terms for down markets. At the same 
time, one may expect securities disclosures in many 
cases to emerge as having met legal standards. If so, 
then purchasers and investors failed to consider fully 
warnings made. With customers buying, contracts per- 
forming and investment returns solid, many may have 
determined that no need existed, beyond ordinary plan- 
ning, for specialized analysis. In effect, some players 
engaged in a game of musical chairs, with the expecta- 
tion that any defects would prove limited or isolated as 
had occurred in the thrift crisis of the 1980s. In the "sys- 
tem event" version of musical chairs, however, rather 
than one chair removed at a time, 30, 40 or 50 percent 
could disappear. If correct, this would require a solution 
attuned to carefully analyzing a problem, identifying 
what central cause exists and the importance and 
breadth of the problem in crafting solutions. 

In considering solutions, the search for potential rem- 
edies should cast a wide net. The United States faced a 
system event in the Year 2000 technology situation and 
undertook a major prevention and remediation pro- 

gram. Though the analysis and planning for the Y2K 
problem has received criticism for overstating the prob- 
lem and leading to unnecessary expenditures, many 
would repeat or exceed that level of expenditures to 
have averted the current dislocation. Government con- 
tinuity of operations planning, local government threat 
planning related to terrorist events, Federal Reserve 
Board systems for reducing payment risk and emer- 
gency procedures of airlines and other industries may 
all have instructive value as would other historical or 
non-financial system processes. 

These challenges will find resolution; the method to 
produce such resolutions will have great importance for 
the value and longevity of remedial steps. In short, at 
whatever level and whatever location, bringing together 
diverse parties to learn of their views and positions 
could delay for a time final determinations, but may 
help avoid unaddressed items and unintended conse- 
quences. What replacement structures would offer to 
resolve problems must no~v face review for not only 
benefits but as well costs. One may expect change and 
reform to come through major revisions or minor tink- 
ering. 

Summary to Part II 
In the end, no plans can remove all risk or prevent all 

loss. Indeed, the tie of finance to risk remains essential, 
but the management, planning and regulation of that 
relationship requires review and reform. Consideration 
of merited changes and reform at the market partici- 
pant level, at the specialized market level and at the 
overall system level (which will afford an integrated ap- 
proach) should result in improvements beneficial to 
business, consumers and borro~vers and governments 
for the long term. 

Risk, risk avoidance, risk transfer; capital and non- 
capital matters; old and new financial products, com- 
plex and simple; intricate intertwining of financial 
transactions and financial and non-financial institu- 
tions, all pose challenges in the midst of the most dra- 
matic market events in the last 80 years. In dealing with 
the crisis, all parties have a vested stake in recovery and 
taking steps toward that end. In dealing with the crisis 
analysis and remedial steps, robust discussion and de- 
liberations should not delay action, but will enhance 
outcomes. Bold action in appropriate areas should pro- 
ceed; more deliberate, measured responses may prove 
just as beneficial in others; indeed, no action ma~v prove 
the best choice in some circumstances. 

Conclusion 
Moving forward, crisis resolution must happen and 

revisiting business, regulatory and statutory models will 
occur as we build for the future. Moving forward, revis- 
ing and improving our financial infrastructure and 
regulation will restore confidence and strengthen sup- 
port for the economy. The review and revision has be- 
gun and must proceed; no other choice really exists. 
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From: 

Sent: 

To: 

Subject: 

Kim Krawiec <krawiec@law.duke.edu~ 

Tuesday, March 29, 2011 2:58 PM 

Broome, Lissa L <lbroome@email.unc.edu>; Rebecca D~mning <rdd3@dnke.edu> 

NC Banking Commission 

Hi Lissa -- I wanted to introduce you to Rebecca Dunning, from the 
Kenan Institute for Ethics She is working on putting together some 
possible internship positions for undergraduate students from Public 
Policy I’ll let Rebecca describe the situation in tM1, but the idea 
was to tap some students interested in spending time at a regulatory 
entity There are the usual DC suspects, of course, but one thought 
we had was that there is a potential opportunity here in NC ~vith the 
North Carolina Banking Commission They’ve always seemed more 
interesting and thoughtful to me than your average state regulator 
(due at least in part, no doubt, to your friend Joe Smith, who I 
thought had left for a federal appointment, but who appears to still 
be there, based on the website), so it could potentially be a good 
group to build some ties with. Anyway, is there any chance you’d be 
willing to use your contacts to put Rebecca in touch with someone she 
might talk to about the possibility of teaming up ~vith some interested 
Duke facul~ across different departments here to work with some 
bright undergraduates in an internship situation? I’ll let Rebecca 
describe the details, but the thought is that they’ll be super~dsed 
here by someone with an interest in ~vhat they’re doing, so they’re not 
j ust being dropped into the agency and left to fend for themselves. 
Thanks, 



From: 

Sent: 

To: 

Cc: 

Subject: 

Attach: 

Flatt, Victor B <flatt~)email.unc.edu> 

Thursday, April 25, 2013 4:38 PM 

Amy Pickle (Amy.Pickle@duke.edu); Jonas Monast (jonas.monas@duke.edu); tim.prot~ta@duke.edu 

Broome, Lissa L <lbroome@email.unc.edu> 

]:NV: Invitation - Executive Forum on Business a~d Climate 

Executive Formn on Business Brochure.pdf; EFBC Invitation Shmmon Smith.pdf 

~-Ii Arny, Jonas, and Tim, 

I wanted Lo let you all know about the Executive Forum on Business and Climate that NOAA is putdng on in Asbevilfe in early June. It is the t:irsL big scale attempt 

to get climate information out to businesses for risk analysis and planning. I wondered if you had a list of business CEQs that might be interested in participating~ 

You can see the attachments for more information. 

Lisa, I thought you might have som~:_~ banking leaders that you might suggest [or th~-_~ invita~:ion. 

Victor 

Victor B. Flatt 

Tom & Elizabeth Ta£t Distinguished Professor of Enviro~maenta] Law; 

Director, Center tbr Law, Environmenl, Adaptation and Resources (CLEAR); 

University of North Carolina Chapel Hill School of Law 

click here to like CLEAR on Facebook ...................... 

Dislinguished Scholar of Cartx~n Trading and Carbon Markets, Global Energy Management Institute, UH Bauer College of Business 

Van Hecke-Wettach Hall, 160 Ridge Road, CB #3380, Chapel Hill, NC 27599-3380 

(919) 962-4118 

(713) 922-0392 (flatt@email.unc.edu) 

Flatt out E~wiromnental Blog (.h.~t..t..p.~:.~.f..u...e..!~...~.x..~.c.~..~n..1~.b..~..~y.9..!.c.~e...s.j..f..~.a..t..t..-.9...~.~.~.~.~.~!~) 

View publications on my SSRN Author page: http:/issrn.com,’autho~-39471 

From: Jenny Dissen [mailto:jennydissen@dcsnc.org] 
Sent; Thursday, April 25, 20:~3 4:23 PM 
To." Flatt, Victor B; Payne, Heather E 
C¢; Otis B Brown; Tamara Houston - NOAA Federal; Meagan Singer - NOAA Affiliate 
Subject; Invitation - Executive Forum on Business and Climate 
Victor, 
Thank you for your help in getting this announcement in front of the right folks; very appreciated. We can also forward tailored invitations letters (attached) to specific 
individuals if that is more appropriate. 3[ am attaching a draft invitation we send to Mr. Shannon Smith (CEO Abundant Power - solar company based out of Charlotte) 
********************************************************* 

You are invited to participate in the ’’..E...x...e...c..~.tj..v...e.....F...~..Eu....m......~...n.....B....u.N..n...e..~.~...a....n...d.....G.‘.~j...m....a..t.~2...D...e..!j..v.gr.j.D~q...a...~.t..r..a..t.~.i9...~.~.~.~.D.~.~ for US businesses"to be held in 
Asheville, North Carolina, June 3 - 6, 2013. This meeting is designed for business leaders to collaborate, exchange knowledge and experience 
with scientists from the Nation’s leading climate center, and identify opportunities as well as risks posed by the implications of weather and climate 
change in the market. 
Participants will: 

¯ Discuss the integration of weather and climate data in the broader company risk portfolio and assess exposures across the various value 

chain function; 
¯ Identify innovative opportunities in the business value chain functions through incorporating weather and climate data; 
¯ Share practical experiences in using weather and climate data for improved strategy, operations, and management. 

...and hear keynote messages from Thomas A. Fanning (Southern Company), Kevin Marsh (SCANA Corporation) and U.S. Senator Kay Hagan. 
Become part of a more well-informed business community and a climate-resilient society through the application of the latest weather and climate 
data and information. More information is below or at this web page: ~=_c_j__c___s___n___c_=9__r9_/__e___v___e__o_N_/_f__o___r___u____m__. 
Sincerely, 

Tamara Houston (Sectoral Lead, NOAA/NCDC) 
Jenny Dissen (Outreach and Engagement Lead, NOAA’s ClCS-NC) 
Michael Tanner (Deputy Director, NOAA/NCDC) 
Otis Brown (Director, NOAA’s ClCS-NC) 







In an era of rising global competition, 

rapid technological advancement, 

complex regulations, and widespread 

market volatility, weather and climaLe 

variability and change continues to 

add another layer of complexity for 

businesses~ The National Oceanic and 

Atmospheric Administration (NOAA) 

is examining how US businesses 

can develop a strategic advantage 

by employing weather and climate 

information for better decision- 

making. NOAA, through its academic 

partner the Cooperative Institute 

for Climate and Satellites--North 

Carolina (CICS-NC), is developing an 

executive forum with NOAA’s National 

Climatic Data Center that explores 

the connection between weather and 

climate information and the industries 

that not only rely on this data but also 

are impacted by changes in trends of 

this data. 

Business leaders and environmental 

managers charged with delivering 

products and services understand 

weather and climate conditions as 

both a risk and an opportunity. While 

weather conditions affect day-to- 

day operations and decisions, these 

conditions also affect the planning 

and design of longer-term strategy, 

operations and other value-chain 

functions. Much is known about the 

Earth’s climate system and its impacts 

on existing operations, environment 

and sustainability efforts. To maintain 

competitiveness, both emerging and 

established enterprises are perpetually 

optimizing business practices in a 

changing climate environment. This 

requires routine understanding and 

evaluation of weather and climate risks 

particularly in light of scarce natural 

resources and observed secular trends 

in the climate system. 

THE FORUM CURRICULUM FOCUSES ON THE FOLLOWING 

BROAD TOPIC AREAS: 

U n dersta na ~h~ v~i6i~ ciim~ 

models 

research 

US using 

C lira a~ c D 

C~i m a t e As~N~ ~m~ 

Examine ................................ 

current 

limitation 

today 

specific indu~ii~ ~#i~6~~ 

U~scuss the ~rr~pa~ ~[ cban~i~g 

climatic 
in d u d ing t ~ i~ ~ ~t~i 

severe eve~ 

Discuss 

tools ~n 

im pacts 

weather events 

Identify the key climate risk 

climate risk is a risk in an i ntei~d ~J~ ~ 

Discuss the prioritization of 

Understand recent deve 

and understand options to 

international regulatory fra 

Examine the technological, 

Analyze the national and 

m a ki ng in va rio us in d usuries 

Discuss iterative climate a da 

risks/oppor~unff-ies to e na ble effective ~o~ o~ acti~ in v~ioi~ i~d~i~ 

Discuss climate aspects of 

Discuss impacts of UK’s Clim~ ~ ~ 6~ 2D~8 ~ ~B~ ~a~ 

Jenny Dissen, Director, Outreach and Engagement, CICS-NC 

Tamara Houston, Sectoral Engagement Coordinator, NOAA/NCDC 

Dn Otis Brown, Director, CICS--NC 
Michael Tanner, Deputy Director, NOAA / NCDC 

JennyDissen@cicsnc~org 

Tamara.Houston@ noaa.gov 

Otis_Brown@ncsu.edu 

Michaet.Ta n her@ noaa,gov 



FFom: 

Sent: 

To: 

Subject: 

Hitselberger, Carol A. <CHitselberger@mayerbrown.com> 

Monday, Jnne 24, 2013 10:39 AM 

Broome, Li s~ L <lbroome@emad.unc.edu> 

Boswell, Erin <EBoswell@mayerbrown.com> 

RE: Center for Banking m~d Finmace, August 19 Board of Advisors Meeting 

Lissa .-- yes this sdll works for us. We are delighted to host. I am copying Erin Boswell who wilt coordinate Conrad to work through the details, 

Carol A, Hi~se[berget 

Mayer Brown LL~ 

[ ha Motte Office 

21.4 North Tryon Street, Suite! BBO0 

Charlotte, Norti~ Caroiina 28202 

Di!’ect Diai: 704 444 $522 

Fax: 704 ~77 20S3 

New York Office* 

"_,’ ~ 75 Broadway 

New York, New York 

Direc~ Dial: 21.2 506 26~2 

Fax: 2~2 262 ~91.0 

*Admi~e’d ~o Procdc~" Or~ly 

Emaih £_h_j_t__s__e__l__b__e___rN_e__r_@_n_!_a__y_e r b r o w n. c o m 

From: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent= Saturday, June 22, 2013 2:09 PM 
To= Hitselberger, Carol A. 
Subject= Center for Banking and Finance, August 19 Board of Advisors Neeting 

Hi Carol - I hope your summer is going well. I am at long last preparing the minutes from our March 22 Board of Advisors meeting held at the conclusion of the 

Banking institute. I had written down that Mayer Brown was willing to host our board meeting on August 19 from 12-2:30. Before I recorded this in the minutes I 

wanted to confirm that my notes are accurate, and that your conference room is indeed available that day. Normally, thirty or fewer attend this meeting. We will 

need speaker phone and caIMn ability (a conference call set-up) for those who wish to participate but cannot attend in person. We will pay for and arrange for the 

catered lunch. Please let me know if there is a contact person that my assistant, Conrad Bortz, should interact with regarding the room set-up and catering. 

Thanks for your help, 

Lissa 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

.h~t.t..P..~.w~.w~.w..~!~&w~y~n..~c..:~e~d~u..~.c.~e..~n...t.~#~.~.~ 
Access my papers on SSRN at: .-h--t--t~-~:-/-/--s--s--r---q:~-c--~-~--m-j--a-~y-t---h--~--~--~--~-2---4--8-~-7-~-2---~- 

Description: 
http:llw,,~v law.unc.edu/images/news/media/bankingfinance 
web 542.jpg 

IRS CIRCULAR 230 NOTICE. Any tax advice expressed above by Mayer Brown LLP was not intended or written to be used, and cannot be nsed, by any taxpayer 

to avoid U.S. federal tax penalties. If snch advice was written or used to support the promotion or marketing of the matter addressed above, then each offeree should 

seek advice from an independent tax advisor. 

This email mad any files transmitted with it ave intended solely for the use of the individual or entity, to whom they ave addressed. If you have received this email in error 

please notit~., the system manager. If you are not the named addressee you shonld not dis~minate, distribute or copy this e-mail. 



From: 

Sent: 

To: 

Subject: 

Boswell, Efin <EBoswell@mayerbrown.com> 

Wednesday, June 26, 2013 8:33 AM 

Broome, Lis~ L <lbroome@email.unc.edu>; Hitselberger, Carol A. <CHitselberger@mayerbrown.com> 

Bortz, Conrad <cbortz@email.unc.edu-*; Hoyte, Keyna T. <KHoyte@mayerbrown.com> 

RE: Center for Banking and Finance, August 19 Board of Advisors Meeting 

Not a problem Lissa. 

Conrad- below are some details ah-eadg in place that may help you construct your calendar invite. 1 will await to hear from you at the end of July to coordh]ate 

outstanding detaib. 

Office Location: 

214 North Tryon Street, Floor 38 

Charlotte, NC 28202 

704-444- 3 

~ Attendees must check in downstah’s ~n the Hearst Tower w~th a photo ~. 

.... 
,_q.~ee. o~le off .:?f 5th a~ld [he ol:he~ o[f of 6th. There are two parkk~g garages off of Tryon ~" ¯ 

The meeting wiU be ~n the New York and Houston CoRfereRce Booms- I have requested s board meeting set-up for 30 and we wH~ have muBiple speakers on 

[able. We wfl~ also have water, sodas, and coffee out and a table set-up [:or the food. 
The dia~qn ~nforrnmt~on is 

Di~Mn #- 888-299-9913 

Access Code- 2757278 

Let me know fl: you need any ~mmediate information from me. 

Thanks! 

Mayer grown LLP 

Attorney, Recruiter and Marketing Coerdinator 

1 +1. 704 444. 3552 

~-[J. 70a 377 2033 

eboswell{@mi~yerbrown.com 

214. N [rvon Street Suite 3800 

Charlotte, NC 28202 

www.maverbrown.com 

From: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent: Tuesday, June 25, 2013 8:22 PM 
To: Hitselberger, Carol A. 
C¢: Boswell, Erin; Bortz, Conrad 
Subject: RE: Center for Banking and Finance, August 19 Board of Advisors Meeting 

Thanks so much, Carol and Erin, Conrad will be in touch near the end of.luly to coordinate with 

Ussa 

L~ssa l_ ~roorl~e 

Wells Fargo Professor o[ Banking 

Director, Center [:or ganMng and Finance 

UNC Schoo~ of Law 

CB#3380, Van Hecke-Wettach Ha]~ 

Chapel H~H, NC 27599-3380 

919,962,7066 

h tt p://www.~a w:unc, ed u/cent ers/bank~n~ 

Access my papers on SSRN s[: 

:: "~ :: Description: 

From: Hitselberger, Carol A. [mailto:CHitselberqer@mayerbrown.com] 
Sent: Monday, June 24, 2013 i0:39 AM 
To: Broome, Lissa L 
Cc: Boswell, Erin 
Subject: RE: Center for Banking and Finance, August 19 Board of Advisors Meeting 
Lissa --- yes this still works for us, We are delighted to host. I am copying Erin BosweU who will coordinate Conrad to work through the details~ 

C ha rtotte Office 

2~.4 North Tryo~ Street, Suite 3800 

Charlotte~ Norti~ Caroiir!a 28202 

Direct Dial: 704 d44. 3522 

Fax: 704. 377 2033 

New York Office* 

~675 g r,:)adwav 



New Yo!’k, New Yo!’k 100~9 

Fax: 2~2 

*Admi~t~d ~o 

Emaih chitselberger@mayerbrown.com 

From-" Broome, Lissa L [mailto:Ibroome@email.unc.edu] 
Sent; Saturday, June 22, 2013 2:09 PM 
To; Hitselberger, Carol A. 
Subject-" Center for Banking and Finance, August 19 Board of Advisors Meeting 

Hi Carol - I hope your summer is going well. I am at long last preparing the minutes from our March 22 Board of Advisors meeting held at the conclusion of the 

Banking Institute. I had written down that Mayer Brown was willing to host our board meeting on August 19 from 12-2:30. Before I recorded this in the minutes I 

wanted to confirm that my notes are accurate, and that your conference room is indeed available that day. Normally, thirty or fewer attend this meeting. We will 

need speaker phone and call-in ability (a conference call set-up) for those who wish to participate but cannot attend in person. We will pay for and arrange for the 

catered lunch. Please let me know if there is a contact person that my assistant, Conrad Bortz, should interact with regarding the room set-up and catering. 

Thanks for your help, 

Lissa 

Lissa L. Broome 

Wells Fargo Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

http:!/www,law.unc,edu/centers/banking 

Access my papers on SSRN at: http:iissrn.comiauthor=248720 

::X:: Description: 
....... http:lA~vw.lawunc.edulimageslnews/medialbankingfinance 

web 542.jpg 

IRS CIRCULAR 230 NOTICE. Any tax advice expressed above by Mayer Brown LLP was not intended or written to be used, and cannot be used, by any taxpayer 

to avoid U.S. federal tax penalties. If such advice was written or used to support the promotion or marketing of the matter addressed above, then each offeree should 

seek advice from an independent tax advisor. 

This email and any files transmitted with it are intended solely for the use of the individual or entity to whom they are addressed. If you have received this e~nail in error 

please notify the system manager. If you are not the named addressee you should not disseminate, distribute or cow this e-mail. 



From: 

Sent: 

To: 

Subject: 

Bortz, Conrad <cbo~z@emaiLunc.edu> 

Thursday, August 8, 2013 1:29 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Board of Advisors meeting dial in a~d directions 

Hi Lissa, Please 
cc Erin Boswell (my POC) on the Board invite - .~__B__9__s_2v_e__l__l_@____m__a_y_e___r_b_£_o__w___~:_c__9___m__" 

Info: 

Mayer Brown LLP 
214 North Tryon Street 

Suite 3800 

Charlotte, NC 28202 

* New York and Houston Conference Rooms 

-Hearst Tower, parking garage access is between 5 tl~ and 6th street between College and Tryon. Please bring your ticket to the reception desk on 
the 38th floor for validation. 

Please check-in with security in the lobby of the Hearst Tower- Photo ID is required. 

Dial in information: 

Toll Free 888 299 9913 

Access Code- 2757278# 



Fl’om: 

Sent: 

To: 

Subject: 

mskenned@email.unc.edu by E&E Publishing <~ema]l tl~is@eenews.net> 

Monday, Februa~ 10, 2014 12:09 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

From ClimateWire -- BUSINESS: States explore green bai~ks to reduce risk of clean energy projects 

This ClimateWire stow was sent to you by: msken ned@e ma il. u nc edu 

Personal message: Hi Lissa: Thought you’d find this interesting. Best, Mada 

ClimateWi~e 

AN E&E PUE~L~SN1NG SERVICE 

BUS~NE$$: States explore green banks to reduce risk of clean 

energy projects ~Mo~,d~y Febru~.g !0, 20f@ 

Daniel Lippman, E&E reporter 

After funding fiascos like Solyndra and facing constant political attacks on government clean 

energy investments, renewable energy advocates are nowzeroing in on so-called green 

banks to finance clean energy projects and to get states to cut fossil fuel use. 

To that end, the Coalition for Green Capital has launched the Green Bank Academy to begin 

teaching interested states howto move toward a green bank model pioneered by 

Connecticut and more recently New York. 

"There are major financing gaps in almost all clean energy markets, and you know 

something has to give, since the whole subsidy-based develop-deployment model of the 

last decade is really probably collapsing, and not only are generous subsidies under 

widespread threat of attack, but in fact they’ve already been severely downsized," said Mark 

Muro, a senior fellow and director of policy for the Metropolitan Policy Program at the 

Brookings Institution 

Federal support for clean tech is dropping sharply, declining to a projected $11 billion in 

2014 compared with $44 billion in 2009, the year of the stimulus package, according to a 

Brookings p_ .a_p_.~ [ 

A green bank is essentially a quasi-government agency that uses a small amount of 

taxpayer or ratepayer dollars and leverages that money to lure in private capital to invest in 

energy efficiency or clean tech projects; low-cost loans are often used to achieve the banks’ 

objective. The goal is to reduce the risk of these energy projects to encourage private 

finance to step in. 

"The idea here is to really bring a fresh approach, a new approach, to energy that 

emphasizes not trying to pick a winner but giving the marketplace and the average family 

and the average business a choice about what their own needs are and then trying to 

harness competitive market pressures to bring down energy costs," said Daniel Esty, who 

as commissioner of the Connecticut Department of Energy and Environmental Protection 

helped develop the nation’s first state green bank. 

The Green Bank Academy held its first meeting last week, with nine states including 

California, Illinois and Washington sending officials all eager to get tips from Connecticut 

and NewYork, which have led the way. 

Federal green bank bill 

At the event, Rep. Chris Van Hollen (D-Md.) announced that he would introduce in the next 

several weeks a new version of a bill to create a federal green bank, after his 2009 proposal 

that was part of the Waxman-Markey cap-and-trade bill failed in the Senate. 

"The green bank that we envision would be an independent, self-sustaining, not-for-profit, 

wholly owned corporation of the United States," he said, adding it would be capitalized by up 

to $50 billion of "green bonds" issued by the Treasury. 

It would provide financing support including loans, loan guarantees, debt securitization, 



insurance and other forms of risk management to creditworthy clean energy and energy 

efficiency projects. Van Hollen said the goal would be to advance "the national objectives of 

achieving greater energy independence, abating climate change, reducing the delivered 

costs of clean energy to consumers and stimulating job creation." 

In July 2011, Connecticut launched its green bank called the Clean Energy Finance and 

Investment Authority (CEFIA), which in fiscal 2013 financed 1,160 projects and attracted 

more than $180 million in private capital, while putting at risk just more than $41 million in 

CEFIA money, mostly ratepayer funds. 

"We’ve essentially de-risked a product for them, and the more they grow comfortable with 

the clean energy marketplace, the more we can step back as a public agency and let the 

markets continue to move foPward," said Bryan Garcia, CEFIA’s president and CEO. The 

legislation that authorized CEFIA was passed with broad bipartisan support in the 

Connecticut Legislature. 

The bank estimates that its 2013 projects deployed 267 megawatts of energy and will have 

helped avert 250 million tons of carbon dioxide emissions over the lifetime of the projects. 

One way to cut the risk is to provide so-called credit enhancements like arrangements in 

which CEFIA uses "loss reserves" to take a partial hit of private loans to clean energy 

projects that default. It also aggregates energy efficiency projects to sell to private investors, 

which makes such investors more likely to buy in than if it was only a couple of homes trying 

to get retrofit money. 

Such projects have included the deployment of residential and business rooftop solar 

panels, combined heat and power, and a large-scale fuel cell park of nearly 15 MW. 

"The key success here was to bring innovative finance to bear, and to turn that, we needed 

to find ways to de-risk investments in clean energy so they would be attractive to private 

capital, and the lower the cost of the capital, the more projects that can get done," said Esty, 

now an environmental law professor at Yale University. 

Improving the optics of risk 

Reed Hundt, the former chairman of the Federal Communications Commission and now 

CEO of the Coalition for Green Capital, said it was important for government to marshal 

private-sector dollars that are funding new power sources. 

"All energy projects .. require pretty high upfront costs, and the payback comes over time 

and they last for 10 to 20 years, so everybody, whether it’s a utility building a coal-fired boiler 

or it’s a homeowner trying to put solar on the roof ... they end up borrowing a lot of it and end 

up paying it over time," he said "So lending is the essence of paying the upfront costs in all 

of energy." 

The biggest project that Connecticut’s green bank has been involved in is a nearly 15 MW 

fuel cell park in Bridgeport that the company FuelCell Energy sold to the electricity producer 

Dominion Resources. 

The electricity that’s generated will be sold to Connecticut Light & Power and supply the grid 

with power that’s equivalent to how much almost 15,000 homes use CEFIA gave a loan of 

around $5 million, or 4 percent of the total $125 million project, which uses natural gas to 

generate electricity with no emissions of sulfur dioxide, nitrogen oxide or particulate matter. 

"At the time, the optics of it was CEFIA is willing to put their money in, these guys believe, 

they’ve done due diligence," said Chip Bottone, FuelCell Energy’s CEO. "It was very, very 

helpful ... and it’s also a signal that the state’s behind" the project, which gave investors 

more confidence that the park would get the necessary permits. 

Other states have started to jump in, and in late December, New York Gov. Andrew Cuomo 

announced a $210 million initial capitalization to start the New York Green Bank. 

"With this funding we will attract greater investment in New York, accelerate clean energy 

deployment, and modernize our grid," he said in a statement at the time. "Working hand-in- 

hand with the private sector, the New York Green Bank will also promote job growth, 

improve air quality, and provide New Yorkers with greater choice and value for their money." 

Want to read more stories like this? 



E&E Publishing, LLC 

122 C S’t.: ~’~e. 722, biW, Wash, D C 20001 

Phone: 202n628-6500 Fax: 202n737~5299. 

~ Y~ Y~_:~_e__~ e__’t_¢ ~_~ n__e_~ 

All content is copyrighted and may not be reproduced or retransmitted without the express consent of E&E 

Publishing, LLC. Click here to view our privacy policy. 



MINDSET 



Flu)m: 

Sent: 

To: 

Subject: 

Kelley, Thomas A III <takelley@email.unc.edtc, 

Wednesday, February 27, 2013 2:01 PM 

Broome, l,is~ I <lbroome@emaJl unc edu> 

FW: upcomi ng invitation 

This is the evenl:f had in mind when we chatted in the hallway."~ planning to attend a dinner on the 

Tom 

F~m: Tamari, Terry 
$~nl:," Wednesday, February 20, 2013 9:43 AM 
T~-" Kelley, Thomas A 1II 
Subject-" upcoming invitation 

Hello Tom. 

Greetings from the Global Research Institute 

You may be aware that in concurrence with the pan university water theme, the ~_[..o_ .b__a__[_ .R__e_.s_ .e__a_._r_c_.h___]_n_.s_t_!__t..u_t_._e_:._s. current theme is Moking Scarce Woter WorkforAIL As 

part of her research project as a GRI fellow this year, ._C_J__a___r!__s__s__a_____B__r__o___c__k__L@___u___r__s__t. is bringing finance ministry officials from six African countries to campus for an all-day 

private workshop (March 5) followed by a public panel discussion (March 6). Clarissa hopes to gain insights into the decision making process at the Finance Ministry 

level in regards to water and sanitation, and the planned discussion for the panel is "financing development in Africa". Please see below for a list of expected 

participants. 

in advance of an invitation to a welcome dinner for these visiting African Finance Ministry Officials on March 4 (which you will receive shortly), I wanted to brief 

you with this background information. If you have any questions, please feel free to contact me. 

Best regards, 

Terry 

Mr. Xavier M Ekpo 

Assistant Director (infrastructure) 

Ministry of Finance 

Federal Republic of Nigeria 

Mrs. Hawa Musa 

Senior Development Finance Adviser 

Ministry of Finance and Economic Development 

Republic of Sierra Leone 

Mr. Fred Muhumuza 

Economic Advisor 

Ministry of Finance, Planning and Economic Development 

Republic of Uganda 

Mr. Sana Jawara 

Chief Public Health Officer 

Ministry of Health and Social Welfare 

Republic of the Gambia 

Mr. Moses MaNor Deu, 

Director of Aid Coordination 

Ministry of Finance & Economic Planning 

Republic of South Sudan 

Ms. Lilian Best 

Special Assistant to the Minister 

Ministry of Finance 

Republic of Liberia 

Unconfirmed 

Mr. Sie Philippe Aime Palenfo 

Directeur du Suivi des Programmes Financiers 

Direction G~n~rale de la Coop6ration 

Ministry of Finance 
gurkina Faso 

Terry 

UNCGLOBAL 

Uhiversity of North (:arotiP, a at Ch~spei Hilt 

303. Pittsboro ~q: ~ {::a~xspus Box 

te~: -~l 919 843 7823 f~x: 41 919 962 



From: 

Sent: 

To: 

Subject: 

Attach: 

ken.r.spong@kc.frb.org 

Friday, April 12, 2013 4:26 PM 

Broome, Lissa L <lbroome@email.unc.edu-~; Omarova, Saule T <omarov@email.unc.edu> 

Fw: Y-9C, Y-9LP, and call report data 

JPM Y-9C, Y-9LP,& Dis 2012Q3.xlsx; BAC Y-9C,Y-9LP,& Dis 2012Q3.xlsx; Citi Y-9C,Y-9LP,& Dis 2012Q3.xlsx; Wells Y- 

9C,Y-9LP,& Dis 2012Q3.:dsx; GS Y-9C, Y-9LP,& Dis 2012Q3.xlsx; MS Y-9C,Y-9LP,& Dis 2012Q3.xlsx 

Lissa and Saule, 

Here are some files that show major balance sheet items for the six largest US banking organizations at the parent company level, consolidated level, and for their individual 

depository institutions, They may provide some useful examples in discussing consolidated capital. 

Best regards, 

Ken 



From: 

Sent: 

To: 

Subject: 

Attach: 

Omarova, Saule T <omarova~email.unc.edtc, 

Tuesday, April 30, 2013 6:56 PM 

Broome, Li s~ I~ <lbroome@ema~l.unc.edu> 

Arthnr, Ashley <ashaxth@email.unc.edtr~ 

CBN training - my PlXl" slides 

Affiliate Transactions.pptx; Eat’orcelnent.pptx; International Expression by Bm~ Holding Companies.pptx; Trading and Capital Market 

Aclivities.pp~: 

Dear Lissa - 

I have finished my four PPT presentations for that training. They are all on the G drive, under my name, in the "CBN Training" folder. I asked Ashley to proof-read 

the last two sets of slides, which she will probably do tomorrow. Once she is done, the slides are pretty much ready. I am attaching the four PPTs here - but we 

should probably treat the ones on the G drive as "master" files. 

The names of the files are as follows: 

Affiliate Transactions 

Enforcement 

International Expansion by Bank Holding Companies (includes also cross-border supervision) 

Trading and Capital Market Activities (this is actually just the Volcker Rule) 

Lissa, please take a look at the slides and let me know if you see any glaring omissions or problems. 

I was thinking that we should probably include a few recent enforcement orders in the materials given to CBN people. I saved several orders as pdf files in a 

separate folder called "Enforcement Action" in the same "CBN Training" folder. 

Also, would it make sense to include Reg K in the materials? I don’t feel too strongly about it, however. 

Lastly, I have not added my name or anything to the slides. If you think the slides need any final editorial touches like that, please feel free to do it before actually 

including them into the materials. 

Thanks!! 

Saule 

Saule T. Omarova 

Assistant Professor 

The University of North Carolina at Chapel Hill 

School of Law 

Van Hecke-Wettach Hall, CB # 3380 

Chapel Hill, NC 27599-3380 

(919) 843-4356 - phone 

(919) 962-1277 - fax 

omarova @email.unc.edu 



FFom: 

Sent: 

To: 

Subject: 

Beth Whitehead <kewhitehead@asbhawaii.com> 

Wednesday, March 27, 2013 2:54 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Banking Institute 

Sorry to bother you with this, but you have whomever was in charge of registration send me a receipt? For some reason, I don’t have the confirmation for the 

registration. 

Thanks! 

Beth 

Beth Whitehead 

Executive Vice Presider~t & Chief Administrative Officer 

American Savings Bank 

955 Fort Street Mall 

Executive Offices, 52th Floor 

Honolulu, HI 96853 

bwhitehead@asbhawaii.com 

Phone: 808-539-7156 Facsimile: 808-538-2023 

CONFIDENTIALITY NOTICE 

The information contained in this email message is intended only for the personal and confidential use of the designated recipient(s) named above. This message may be privileged 

and confidential. If the reader of this message is not such a designated recipient, or an agent of a designated recipient, you are hereby notified that you have received this document in 

error, if you received this communication in error, please notify American Savings Bank immediately by telephone or email and delete the original message from your computer 

immediately. ANY UNAUTHORIZED COPYING, DISTRIBUTION, OR ADAPTATION IS STRICTLY PROHIBITED. PERMISSION TO COPY, DISTRIBUTE OR ADAPT IS DENIED. © 2013 American Savings 

Bank as an unpublished work. ALL RIGHTS RESERVED. 



To: 

From: 

CC: 

Date: 

Re: 

American Savings Bank Training Plan 

Lissa and David 

Jewell 

9/20/20:13 

Planning Document 

Comments: For Discussion 

Lissa and David, 

I have drafted some discussion points for our September 27, 2013 conference call so that we will 

at least have a beginning reference point. During the call, we can certainly add to or modify 

some of the information. I’m excited about our trip to Honolulu and I’ve invited my two sons to 

go with me. 

Background for American Savings Bank, FSB 

The bank was chartered January 23, :1987 and has approximately $5 billion in total assets. It is 

currently supervised by the Comptroller of the Currency (OCC) and reports to the OCC’s San 

Francisco Office. Under Dodd-Frank, savings banks migrated to OCC supervision; however, it has 

been a rocky relationship between savings banks and the OCC and institutions nationwide have 

changed to state charters. We might expect some questions concerning OCC supervision. 

The bank has a unique corporate structure and its holding company is Hawaiian Electric 

Industries, Inc. The holding company has a separate board and in addition to American Savings 

Bank, it owns another subsidiary named Hawaiian Electric Company, Inc. The bank board has 

nine members. Of those nine board members, five are interlocking directors of the holding 

company or Hawaiian Electric Company, Inc. Constance H. Lau holds three titles: 

:1. Board Member, President and CEO - Hawaiian Electric Industries, Inc. 

2. Board Member- Hawaiian Electric Company, Inc. 

3. Board Member-American Savings Bank, FSB 

Action Item: We will need to determine if directors from the holding company or its subsidiary 

Hawaiian Electric Company, Inc. will attend the training session. As it gets closer to the training 

date, we can obtain a firm number. 



There are ten members of the bank’s Executive team: 

1. Richard Wacker- President and CEO 

2. Tab Bowers- EVP, Marketing, Business and Product Development 

3. Gabriel Lee- EVP, Commercial Markets 
4. Margaret Pettyjohn- EVP, Retail Banking 

5. Rick Robel - EVP, Operations and Technology 

6. Heather Schwarm- EVP, Chief Financial Officer 
7. Natalie Taniguchi- EVP, Enterprise Risk and Regulatory Relations 

8. Beth Whitehead- EVP, Chief Administrative Officer 
9. Jon Whittington - President, American Home Loans 

10. Terence ¥eh - EVP, and Chief Credit Officer 

The bank is profitable with a ROAA of 1.19% as of June 30, 2013. Net interest income is 3.84% 

and is 78 bp above peer banks. They appear to be helped by very low interest expense of 

0.20%. They seem to have a very healthy loan portfolio with loans 90+ of only .05% and non- 

accrual of 1.43%. The loan loss reserve is slightly below peer; but that’s understandable with 

apparent good credit quality. Some interesting financial ratios: 

Tier I Leverage Capital 9.31 

Dividend payout 67% 

Asset Growth Rate 2% 

Loan Growth Rate 6% 

Training Outline for Board - Day and a Half 

Action Item: What do you think about starting at 9:00 AM and ending at 4:00 or 4:30 

with 45 minutes for lunch? We could have lunch brought in and that way, we could 

resume the training without having too much disruption? I’ve outlined a tentative 

agenda below; but will need your input on the content, time frames, facilitators, etc. 

We all have some expertise in most areas, so perhaps we could all participate in each 

section ..... except credit ...... David, we will leave that to you. It’s been 15 years or more 

since I picked up a credit file. I can help you on the theory; but not the underwriting and 

case studies. 

9:00 - 9:15 - Welcome, Introductions and Program Overview 

(Perhaps we could do an ice breaker; I have one that will take about 5 minutes to set up; but it 

can be conducted sporadically throughout the day and will serve liven things up). 



9:15- 10:30- Banking 201 

~ Action Item: and choose a template and colors for the power point slides. Some of the 

slides Lissa sent earlier will be very helpful in this segment. Suggested topics are below. 

I. Key statistics on banking (FDIC report on number of banks, regulators, overview of 

financial health of banking industry. We could use the FDIC’s latest quarterly profile 

with emphasis on the bank’s markets). 

2. Dual Banking System 

3. Regulatory Structure 

4. Significant Banking Laws 

5. Understanding Banks Through Their Financial Statements 

6. Concept of Risk Management 

7. Enterprise Risk Management 

8. Role of Board versus Role of Management 

10:30 - 10:45 - Break 

10:45 - 12:00 - Banking 201 Continued 

12:00 - 12:45 - Lunch 

12:45-2:30- Credit 

(Role of Policy, Establishing Limits, Red Flags, Significant Guidance for Credit Risks, 

Concentrations, Role of Loan Review, Role of the Loan Committee, Control Mechanisms, Case 
Study) 

2:30 - 2:45 - 

2:45 - 3:30 - 

3:30 - 4:00 

Break 

Credit 
Emerging Risks and Industry Hot Topics 

Adjourn 



Day Two for Board 

9:00 - 9:45 

9:45 - 10:30 

10:30 - 10:45 

10:45 - 11:30 

11:30 - 12:00 

Capital 

Red Flags 

Break 
Deciphering CAMELS and the Report of Examination 

Working with Examiners and Avoiding Enforcement Actions 

Adjourn 

Training Outline for Management 

9:00 - 9:15 

9:15 - 10:30 

10:30 - 10:45 

10:45 - 12:00 

12:00 - 12:45 

12:45 - 2:30 

2:30 - 2:45 

2:45 - 3:15 

3:15 - 4:00 

Adjourn 

Welcome, Introductions and Program Overview 

Banking 201 

Break 

Banking 201 Continued 

Lunch 

Credit 

Break 

Emerging Risk and Industry Hot Topics 

Working with Examiners and Avoiding Enforcement Actions 

Action Item: Managing Board MIS, Using the Uniform Bank Performance Report, Overseeing 

Audit are valuable segments and perhaps we could discuss where/how we can incorporate 

them. Do we want to add some of the board topics to the Management session? 

Action Item: Discuss timing on preparing segments, printing costs, pads, pencils, highlighters, 

etc. I will bring copies of the Ultimate Guide for Bank Directors. For my previous training 

sessions, I’ve budgeted $20-$25 per training manual (includes printing, tabs and binding). 

Assuming 25 copies, we could budget $500-$650 for printing and shipping so everything gets 

there ahead of the training. Other miscellaneous supplies should be no more than $50.00. 

Look forward to speaking with you next week. 





CONTRACT FOF SERVICES 

SERVICES 

Lissa Broome, Jewell Hoover and David Ruffin (Trainers) will provide training to 
the Board of Directors and management of American Savings Bank on February 
12-14, 2014. The Board training session will be held over a one and one half 
period and the management training session will consist of one day. The 
training will be conducted according to curriculum provided in the original 
training proposal. 

FEES 

The following fees shall be paid to each trainer by American Savings Bank for 

services rendered: 

(a) $1,000.00 per individual per day for travel 
(b) $2,500.00 per day for training 

(c) Actual travel expenses including air fare, hotel, parking and per 
diem. 

(d) One half of the training fee ($4,750.00) is due to each trainer no later 
than January 15, 2014. 

EXPENSE REIMBURSEMENT: 

Trainers shall be reimbursed by American Savings Bank for actual travel 

expenses and other reasonable out-of-pocket expenses incurred in the 

performance of the services provided under this contract. Documented receipts 

will be provided to substantiate actual travel expenses and other out-of- pocket 

expenses. American Savings Bank will reimburse expenses within 14 days of 

receiving an invoice. 

This Agreement reflects the final agreement of the parties and may not be 

modified except by a written instrument signed by the parties. 

This Agreement shall be governed by the laws of the United States and the State 
Hawaii. 



AGREED TO this day, 2013 

K. Elizabeth Whitehead 

Executive Vice President 

American Savings Bank 

1001 Bishop Street 

Honolulu, HI 968-2300 

Lissa Broome (on behalf of Trainers) 

School of Law 

University of North Carolina at Chapel Hill 

CB# 3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 



From: 

Sent: 

To: 

Subject: 

Attach: 

Beth Whitehead <kewhitehead@asbhawaii.com> 

Friday, November 8, 2013 4:43 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

FW: Bank Director and Management Training Contract and Proposed Agenda 

Training Ag~eetnent 20131106.doc 

Aloha, 

Here is document from my legal department. Because of Accounts Payable concerns, they wanted each of you to sign agreement, Hope this works. 

Thanks, 

Beth 



TRAINING AGREEMENT 

This TRAINING AGREEMENT ("Agreement") is entered this __ day of November 2013, by 
and be~,een AMERICAN SAVINGS BANK, a Federal savings bank, hereinafter called 

"ASB," whose main address is 9115 Fort Street Mall, 12th Floor, Honolulu, Hawaii, 96813, and 
LISSA L. BROOME, Federal Tax 1D               , having a place of business at 

place of business at 
., having 

"collectively, Trainers"). 

; JEWELL HOO’v~R, Federal Tax ID              , having a 

., and DAVID RUFFIN, Federal Tax ID 
place of business at (hereinafter 

1.    Services 

1.1 Services. Trainers agree to provide training to the Board of Directors and 
management of ASB on February 12-14, 2014, at locations in Hawaii determined 
by ASB. The Board training session will be held over a one-and-one-half-day 
period and the management training session will consist of one day. The training 
will be conducted according to curriculum provided in the July 26 training 
proposal, and the proposed agenda will be as set forth in Attachment 1, subject to 
any changes agreed upon by the parties. 

All services shall be performed with due care and diligence, and in a 
workmanlike and professional manner and shall meet professional standards 
for accuracy, thoroughness, timeliness and consistency. In performing the 

services, Trainers shall at all times adhere to the ASB Code of Conduct 
("Code") and comply with the ASB location’s building procedures and ASB’s 
security procedures. 

1.2 Work Product. All work accomplished by Trainers under the terms of this 
Agreement, shall be considered to be the work product of ASB and entitle ASB 
to all rights to ownership and free use of such work product during and after the 
termination of this Agreement. 

2. Compensation 

2.1 Amount and Time. For services rendered, ASB agrees to pay Trainers: 

(a) 
(b) 
(c) 

$1,000.00 per Trainer per day for travel 
$2,500.00 per day for training 
One half of the training and travel fee ($4,750.00) is due to each Trainer 
no later than January 15, 2014. 

2.2 Expenses. ASB shall reimburse Trainers for actual travel expenses incurred in 
performing the services under this Agreement, including the cost of airfare 
(coach class) and reasonable expenses for hotel accommodations, rental car, 
and meals. Documented receipts will be provided to substantiate actual travel 
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expenses and other out-of- pocket expenses. ASB Bank will reimburse 
expenses within thirty (3 0) days of receipt of an invoice. 

2.3 State and Federal Taxes. Trainers understand that ASB will not deduct and 
withhold from payments to Trainers any Federal Insurance Contributions Act 
("FICA") taxes or any federal or state income taxes, nor will ASB pay on 
behalf of Trainers any FICA taxes or Federal Unemployment Tax Act ("FUTA") 
taxes. Rather, it will be the sole responsibility of Trainers to pay all applicable 

state and federal employment taxes and Self Employment Contribution Act 
("SECA") taxes that are owed with respect to payments made to Trainers by 
ASB. ASB shall provide Trainers with a Form 1099 that will report the total 
compensation paid to Trainers within the appropriate taxable year consistent with 
the Internal Revenue Code requirements. 

3. Compliance with Federal, State, County and City Laws and Ordinances. Trainers 
shall comply with all applicable laws, ordinances, rules and regulations of the United States, 
the State of Hawaii and each of the four counties within the State of Hawaii, as appropriate 
and shall not take actions leading to violations of such laws, ordinances, rules and regulations 
by ASB. Further, it shall be the sole responsibility of Trainers to apply and retain all 
applicable and required State and County licenses and permits pertaining to the Trainers’ 
performance of services at ASB. 

4. Termination of Agreement. 

4.1 Termination for Convenience. Either party may- terminate the Agreement for 
convenience and without cause and without penalty upon thirty (30) days written 
notice to the other party. 

4.2 Termination on Occurrence of Stated Events. This Agreement shall terminate 
automatically on the occurrence of any of the following events: 1) bankruptcy or 
insolvency of either party’; (2) sale or merger of the business of either party; or (3) 
death or dissolution of either party. Further, Trainers understand that if ASB is 

classified as a "troubled institution" by the Office of the Comptroller of the 
Currency (OCC), the OCC may terminate this Agreement without prior notice, 
additional fee, or penalty of any kind. 

5.    Independent Contractor Status. It is the express intention of Trainers and ASB 
that Trainers shall be independent contractors and not employees, agents, joint venturers, or 
partners of ASB. Nothing in this Agreement shall be interpreted or construed as creating or 
establishing a relationship of employer and employee between ASB and Trainers. 

6.     Confidentiality. Trainers acknowledge that in the course of performing the services, 
Trainers may- have access to, or gain certain confidential information of ASB, including, without 
limitation, information regarding the business, operations, management, personal information of 
ASB or its customers or executives or other staff members of ASB (collectively, "Confidential 
Information"). Trainers agree that all Confidential Information, including, without limitation, this 
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Agreement, shall be considered confidential, and Trainers shall not, either during or after the 
term of this Agreement reveal to any person, firm or corporation, nor use to its own 
advantage, any Confidential Information acquired in the course of performing its obligations under 
this Agreement. For the purposes of this Agreement, the words "Confidential Information" shall 
include all non-public personal information (as defined by 112 CF.R. Section 573.3), including 
but not limited to all personally identifiable financial information furnished to Trainers relating 
to Trainers’ services provided to ASB under this Agreement, or any list, description or other 
grouping of ASB’s customers, with or without public information, that is derived from the 
Confidential Information either by the ASB or Trainers. Confidential Information also includes 
all information that is marked or designated as confidential or that, under the circumstances of 
its disclosure, should be considered confidential. 

Trainers agree it will use the Confidential Information exclusively for the purpose of providing 
services under this Agreement and shall protect against any anticipated threats or hazards to the 
security or integrity of the Confidential Information. Trainers further agree that they will not 
disclose Confidential Information to any third party; provided, however, that Trainers may, 
without liability, disclose the Confidential Information to the extent required by a subpoena, 
judicial, or administrative process. If Trainers desire to disclose Confidential Information under 
the circumstances contemplated by the foregoing, Trainers will: (a) provide ASB with prompt 
notice thereof; (b) consult with ASB on the advisability of taking steps to resist or narrow such 
disclosure; (c) furnish only that portion of the information which Trainers is advised; and (d) 
reasonably cooperate with ASB in any attempt that ASB may make to obtain an order or other 
reliable assurance that confidential treatment will be accorded to designated portions of 
Confidenti al Information. 

Trainers agree that all Confidential Information and all copies thereof will be returned to ASB 
promptly on ASB’s request. In any event, Trainers shall only retain Confidential Information for 
the time required to achieve the objectives of the relevant contracted task(s), then Trainers shall 
return or securely dispose of said Confidential Information. 

7. Indemnity. Trainers agree to indemnify, defend, and hold ASB harmless from any and all 
actions, claims, demands, liabilities, expenses, and damages (including attorney’s fees) arising 

out of, or in conjunction with, any claim (a) that the services or work product furnished by 
Trainers under this Agreement constitute an infringement or misappropriation of any 
confidential information, trade secret, patent, copyright, trademark, trade name or other legal 
right of any third party; or (b) for a claim for personal injury or damage to property arising out 

of or in connection with the services performed by Trainers. 

8. Miscellaneous Provisions. 

8.1 Governing Law and Jurisdiction. This Agreement shall in all respects be 
governed by the laws of the State of Hawaii and jurisdiction over any dispute, 
claim, action or proceeding shall be in Hawaii. 

8.2 Arbitration. Any unresolved controversy or claim arising from or relating to the 
Agreement or breach thereof shall be settled by arbitration pursuant to Title 9, U. 
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8.3 

S. Code, and administered by a mutually agreeable arbitrator(s) and judgment on 
the award rendered by the arbitrator(s) may be entered in any court having 
jurisdiction thereof. The location of such arbitration shall be the City & County 
of Honolulu, Hawaii. 

Notice. All notices and other communications given under this Agreement 
shall be in writing and mailed by first class mail, or delivered by hand to the party 
at its last known address. 

8.4 Assignment. Trainers shall not assign, transfer or sell its interest in this 
Agreement to any other party without the prior written consent of ASB which 
consent may be granted or denied in the sole discretion of ASB and any such 
attempted assignment, transfer or sale without such prior written consent shall be 
void. ASB may assign its interest in this Agreement without the prior consent of 
Trainers. 

8.5 Entire Agreement. This Agreement constitutes the full, complete, and entire 
Agreement between ASB and Trainers and the arrangements between the parties 
with respect to the subject matter hereof; and supersedes all prior agreements 
between the parties, written or otherwise. 

IN WITNESS WHEREOF, ASB and the Trainers have each caused this Agreement to be 
executed on their behalf, on the date set forth above. 

AMERICAN SAVINGS BANK LISSA L. BROOME 

By: 
Name: Beth Whitehead 
Title: Chief Administrative Officer 

By: 
Name: Lissa L. Broome 
Title: Independent Contractor 

JEWELL HOOVER 

By: 
Name: Jewell Hoover 
Title: Independent Contractor 

DAVID RUFFIN 

By: 
Name: David Ruffin 
Title: Independent Contractor 
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Trainin~ Outline for Board 

Attachment 1 

9:00 - 

9:15 - 

9:15- Welcome, Introductions and Program Overview 

10:30 - Banking 201 

1. Key statistics on banking (FDIC report on number of banks, regulators, overview of 
financial health of banking industry. We could use the FDIC’s latest quarterly profile 
with emphasis on the bank’s markets). 

2. Dual Banking System 
3. Regulatory Structure 
4. Significant Banking Laws 
5. Understanding Banks Through Their Financial Statements 
6. Concept of Risk Management 
7. Enterprise Risk Management 
8. Role of Board versus Role of Management 

10:30 - 10:45 - Break 

10:45 - 12:00 - Banking 201 Continued 

12:00 - 12:45 - Lunch 

12:45 - 2:30 - Credit 

Role of Policy, Establishing Limits, Red Flags, Significant Guidance for Credit Risks, 
Concentrations, Role of Loan Review, Role of the Loan Committee, Control Mechanisms, Case 
Study 

2:30- 2:45 - Break 

2:45- 3:30 - Credit 
3:30 - 4:00 Emerging Risks and Industry- Hot Topics 

Adjourn 

Day Two for Board 

9:00 - 9:45 Capital, including Basel III 
9:45- 10:30 Red Flags 
10:30 - 10:45 Break 
10:45 - 11:30 Deciphering CAMELS and the Report of Examination 
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11:30 - 12:00 Working with Examiners and Avoiding Enforcement Actions, including director 
and officer liability. 

Adjourn 

Training Outline for Management 

9:00 - 9:15 

9:15 - 10:30 

10:30 - 10:45 

10:45 - 12:00 

12:00 - 12:45 

12:45 - 2:30 

2:30 - 2:45 

2:45 - 3:15 

3:15 - 4:00 

Adjourn 

Welcome, Introductions and Program Ovew’iew 
Banking 201 

Break 

Banking 201 Continued 

Lunch 

Credit 
Break 

Emerging Risk and Industry Hot Topics 
Working with Examiners and Avoiding Enforcement Actions 
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AMERICAN SAVINGS BANK, F.S.B. 
FINANCIAL INFORMATION 

SEPTEMBER 30, 2013 

AUDIT COMMITTEE - OCTOBER 28, 2013 



American Savings Bank, F.S.B. 

Statement of Financial Condition 

September 30, 20:13 and December 3:1, 20:12 

{in thousands) 

ASSETS 

Cash and due from banks 

Interest-bearing deposits 

Stock in Federal Home Loan Bank of Seattle, at cost 

Investment and mortgage-related securities, available-for-sale 

Loans receivable held for investment, net 

Loans held for sale, at lower of cost or estimated market 

Real estate acquired in settlement of loans, net 

Prepaid expenses and other assets 

Goodwill, net 

Other intangibles, net 

Total assets 

9/30/2013 12/31/2012 
(Unaudited) (Audited) 

$100,531 $119,467 

88,993 64,963 

93,413 96,022 

535,264 (1) 671,358 

4,005,132 (2) 3,737,233 

5,829 26,005 

1,488 6,050 

234,726 227,567 

82,190 82,190 

11,806 10,818 

$5,159,372 $5,041,673 

-3_- 

LIABILITIES AND STOCKHOLDER’S EQUITY 

Liabilities: 

Deposit liabilities 

Other borrowings 

Accounts payable and other liabilities 

Federal and state income taxes payable 

Total liabilities 

$4,310,842 (3) $4,229,916 

239,612 (4) 195,926 

71,923 82,344 

30,249 35,408 

4,652,626 4,543,594 

Stockholder’s equity: 

Common stock 

Accumulated other comprehensive income (loss), net 

Retained earnings 

Total stockholder’s equity 

Total liabilities and stockholder’s equity 

335,448 333,712 

(23,815) (15,396) 

195,113 (5) 179,763 

506,746 498,079 

$5,159,372 $5,041,673 

(1) Decrease of $136 million due to repayments $85 million, sales of $70 million, decrease in market value of $19 million and 
net premium amortization of $2 million partially offset by purchases of $40 million. 

(2) Current year growth of $268 million or 9.3% annualized growth, is centered around the following loan portfolios: $149 
million residential mortgage loans, $73 million home equity lines of credit, $36 million commercial real estate and $28 
million commercial markets loans, partially offset by the sale of $25 million in credit card loans and $7 million decline in 
residential land loans. Strong residential loan production of $632 million was partially offset by repayments of $267 million 
and sales of $221 million. 

(3) 

(4) 

(5) 

Increase of $81 million includes net core deposit inflow of $111 million partially offset by net certificate outflow of $30 
million. 

Includes $50 million, 5-year FHLB advance taken out in September to support loan growth. 

Increase of $15 million due to net income of $45 million, partially offset by common stock dividends paid to HEI of $30 
million. 
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American Savings Bank, F.S.B. 

Statement of income 
For the Three Months Ended September 30, 2013 and 2012 

(in thousands) 
(unaudited) 

Interest and dividend income: 

Loans 
Investment and mortgage-related securities 

Total interest and dividend income 

Interest expense: 

Deposit liabilities 
Other borrowings 

Total interest expense 

Net interest income 

PROVISION FOR LOAN LOSSES 
Net interest income after provision 

for loan losses 

Noninterest income: 

Fees from other financial services 
Fee income on deposit liabilities 
Fee income on other financial products 

Mortgage banking income 

Other income 
Gain on sale of securities 

Total noninterest income 

Noninterest expense: 

Compensation and employee benefits 
Occupancy 

Data processing 
Services 
Equipment 
Other expenses 

Total noninterest expense 

Income before income tax expense 

Income tax expense 

Net income 

Change 

9/30/2013 9/30/2012 Fav/(U nf av) 

$ 43,337 $ 43,880 $ (543) 
3,025 3,432 (407) 

46,362 47,312 (950) (1) 

1,262 1,540 278 

1,206 1,201 (5) 
2,468 2,741 273 (2) 

43,894 44,571 (677) (3) 

54 3,580 3,526 (4) 

43,840 40,991 2,849 

5,728 7,674 (1,946) (5) 
4,819 4,527 292 
2,714 1,660 1,054 

1,547 4,077 (2,530) (6) 
3,888 1,346 2,542 (7) 

0 0 0 
18,696 19,284 (588) 

20,564 18,684 (1,880) (8) 
4,208 4,400 192 

2,168 2,644 476 

2,424 3,062 638 
1,825 1,762 (63) 
8,539 8,096 (443) (9) 

39,728 38,648 (1,080) 

22,808 21,627 1,181 

7,532 7,419 (113) 

$ 15,276 $ 14,208    $    1,068 7.5% 

Comprehensive net income $    14,107 $    15,517 $ (1,410) 
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Explanation of significant variances: 

Average balances and weighted average interest rates together with the related impact to interest 
income and interest expense are as follows (dollars in thousands): 

(1) 

(2) 

Interest-earning assets: 
Loans 
Investment & mortgage-related securities 

Other investments 

Interest-bearing liabilities: 
Core deposits 
Term certificates 

Other borrowings 

Net 

Three months ended September 30, 2013 vs, September 30, 2012 
Increase/(Decrease)          Favorable/(Unfavorable) in Interest Due to 

Avg. Balance Rate (%) Volume Rate         Total 

$274,419 (0.38) $2,845 ($3,388) ($543) 
(82,508) 0.04 (445) 32 (413) 
(31,893) 0.04 (18) 24 6 
160,018 (0.23) 2,382 (3,332) (950) 

122,489 0.00 (3) 4 1 
(63,466) (0.11 ) 141 136 277 

(19,120) 0.20 (59) 54 (5) 
39,903 (0.04) 79 194 273 

$2,461 ($3,138) ($677) 

(3) Three months ended September 30, 2013 
Three months ended September 30, 2012 

Net interest 
margin 

3.73% 
3.92% 

(4) 2013 provision represents charge-off of overdraft deposit accounts. In the third quarter 2013, provision for loan losses for loan 
growth and current quarter charge-offs were offset by the release of reserves related to the payoff of a specific commercial loan 

and recoveries of previously charged-off loans reflecting the ongoing improvement in the quality of the bank’s loan portfolio. The 
third quarter 2013 net charge-off ratio was nil from 0.08% in the linked quarter and 0.35% in the prior year quarter. 

(5) Effective July 1,2013 ASB became a non-exempt institution and our debit card interchange fee was capped at 21 to 24 cents per 
transaction vs our 2Q fee of approximately 49 cents per transaction, resulting in a $1.8 million decline in our third quarter 

interchange fee. 

(6) Consistent with lower residential production levels, 2013 sales of $75 million residential loans was approximately 45% lower than 

2012 residential loan sales of $139 million. 

(7) 2013 includes $2.2 million gain on sale on $25 million credit card loan portfolio. The net impact of the portfolio sale in the third 
quarter was an after tax gain of $0.5 million (see footnote (9) below for termination expense related to sale). 

(8) 2013 reflects targeted staffing increases to support revenue generating activities in the retail banking and lending areas, expanding 
business volumes, and IT and risk management capabilities. 2013 also reflects approximately $0.4 million related to annual merit 

increases. 

(9) 2013 includes $1.4 million FISERV termination expense incurred in connection with the sale of our credit card portfolio, partially 
offset by $0.5 million lower credit and collection related expenses and $0.5 million lower debit and credit loyalty cost. 
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American Savings Bank, F.S.B. 

Statement of Income 
For the Nine Months Ended September 30, 2013 and 2012 

(in thousands) 
(unaudited) 

Interest and dividend income: 

Loans 
Investment and mortgage-related securities 

Total interest and dividend income 

Interest expense: 

Deposit liabilities 
Other borrowings 

Total interest expense 

Net interest income 
PROVISION FOR LOAN LOSSES 

Net interest income after provision 
for loan losses 

Noninterest income: 

Fees from other financial services 
Fee income on deposit liabilities 
Fee income on other financial products 

Mortgage banking income 

Other income 
Gain on sale of securities 

Total noninterest income 

Noninterest expense: 

Compensation and employee benefits 
Occupancy 

Data processing 
Services 
Equipment 
Other expenses 

Total noninterest expense 

Income before income tax expense 

Income tax expense 

Net income 

Comprehensive net income 

Change 

9/30/2013 9/30/2012 F av/(U n f av) 

$ 129,564 $ 133,241 $ (3,677) 
9,723 10,534 (811) 

139,287 143,775 (4,488) 

3,870 5,015 1,145 
3,548 3,676 128 

7,418 8,691 1,273 

131,869 135,084 (3,215) 
953 9,504 8,551 

130,916 125,580 5,336 

21,367 22,474 (1,107) 
13,566 13,127 439 
6,288 4,741 1,547 

6,896 8,297 (1,401) 
7,211 4,021 3,190 
1,226 134 1,092 

56,554 52,794 3,760 

60,715 56,026 (4,689) 
12,550 12,866 316 

7,982 7,244 (738) 
6,855 7,066 211 

5,469 5,299 (170) 
24,634 22,909 (1,725) 

118,205 111,410 (6,795) 

69,265 66,964 2,301 

23,915 22,690 (1,225) 

$ 45,350 $ 44,274 $    1,076 

$ 36,931 $ 46,872 $ (9,941) 

(1) 

(2) 

(3) 
(4) 

(5) 

(6) 

(7) 

(8) 

2.4% 
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Explanation of significant variances: 

Average balances and weighted average interest rates together with the related impact to interest 
income and interest expense are as follows (dollars in thousands): 

(1) 

(2) 

Interest-earning assets: 
Loans 
Investment & mortgage-related securities 

Other investments 

Interest-bearing liabilities: 
Core deposits 
Term certificates 

Other borrowings 

Net 

Nine months ended September 30, 2013 vs. September 30, 2012 
Increase/(Decrease)          Favorable/(Unfavorable) in Interest Due to 

Avg. Balance Rate (%) Volume Rate Total 

$188,233 (0.36) $6,028 ($9,705) ($3,677) 
(12,260) (0.11) (200) (587) (787) 
(32,257) 0.04 (61) 37 (24) 
143,716 (0.25) 5,767 (10,255) (4,488) 

100,697 (0.01) 2 182 184 
(67,729) (0.14) 450 511 961 

(29,667) 0.24 (24) 152 128 
3,301 (0.05) 428 845 1,273 

$6,195 ($9,410) ($3,215) 

(3) Nine months ended September 30, 2013 
Nine months ended September 30, 2012 

Net interest 
margin 

3.77% 

3.98% 

(4) Improved credit quality has lowered our provision expense for loan losses, as nonperforming assets declined 24% since the end of 
last year and year-to-date net loan charge-offs declined 75% year-to-date to $1.9 million compared to the same period last year. 
Additionally, during the second quarter 2013, in connection with the sale of our credit card portfolio, we released $1.0 million in 
loan loss reserves. 

(5) Effective July 1,2013 ASB became a non-exempt institution and our debit card interchange fee was capped at 21 to 24 cents per 
transaction vs our 2Q fee of approximately 49 cents per transaction, resulting in a $1.2 million year-to-date decline in our 
interchange fee. 

(6) 2013 includes $2.2 million gain on sale on $25 million credit card loan portfolio and approximately $0.7 million higher fee income 
from servicing residential loans. The year-to-date net impact of the portfolio sale was an after tax gain of $1.1 million (see footnote 

(8) below for termination expense related to sale). 

(7) 2013 reflects targeted staffing increases to support revenue generating activities in the retail banking and lending areas, expanding 
business volumes, and IT and risk management capabilities. 2013 also reflects approximately 0.9 million increase in benefits 
expense and $0~6 million annual merit increases. 

(8) 2013 includes $1.4 million FISERV termination expense incurred in connection with the sale of our credit card portfolio and $0.4 
million provision for unfunded loan commitments, partially offset by $1.2 million lower credit and collection related expenses. 2012 
includes release of $0~6 million in interest reserves for a tax position taken in a prior year. 



Deciphering CAMELS Ratings 



CAMELS Ratint~ System 

Commonly referred to as CAMELS because it 
assesses six essential components of the bank’s 
performance 

:1. Capital Adequacy 

2. Asset Quality 

3. Management 

4. Earnings 

5. Liquidity 

6. Sensitivity to Market Risk 



CAMELS Ratint~ System 

Each component is rated on a numeric scale 

1-5 

It is a Uniform Interagency Rating System 

Ratings indicate the level of supervisory 

concern 

1 represents the highest rating 

5 represents the lowest rating 

of 



CAMELS Rating: System 

What Does It Mean? 

- Ratings indicate the bank’s level of performance 
and the level of supervisory concern by bank 
regulators 

- Dictates supervisory actions and frequency of 

examinations 



CAMELS Rating System 

Approximate Distribution of CAMELS Ratings 

-In a normal economic environment 

10% 
3-5 

80% 
2 

10% 
1 



Rating of ::1 

Bank is sound in every respect; any findings or 

comments are of a minor nature and handled 
in a routine manner. Bank is resistant to 
external economic and financial disruptions 
and can withstand the vagaries of business 
conditions. Bank gives no cause for 
supervisory concern. 

Here is the definition of a composite 1 rated bank: 

Sound in every respect. 

Any findings are of a minor nature. 

No cause for supervisory concern. 



Rating of 2 

Bank is fundamentally sound but may have modest 

weaknesses correctable in the normal course of 

business. Nature and severity of deficiencies not 

considered material; bank is stable and able to 

withstand business fluctuations. Some weaknesses 

could develop into concern; but supervisory concern 

is limited in that the bank is able to address 

concerns. 



Rating of 3 

Bank has combination of financial, operational or 
compliance weaknesses ranging from moderately 
severe to unsatisfactory. Bank may be vulnerable to 
onset of adverse business conditions and the 
condition could deteriorate if actions are not taken. 
There may be significant non- compliance with laws 
and violations. Overall strength of bank makes 
failure only a remote possibility. 



Rating of 4 

Bank has serious financial weaknesses or 

unsafe and unsound conditions. Unless 
actions are taken, the future viability of the 
bank is in question and depositor interests are 
threatened. A higher potential for failure is 
present; buy not yet imminent. Bank will 
require close supervisory attention. 



Rating of 5 

Reserved for banks with an extremely high 
immediate or near term probability of failure. 
Weaknesses are severe as to require urgent 
aid from stockholders or other public or 
private sources. In the absence of aid, the 
bank will likely fail. 

5 rated banks are failure candidates and in the absence of a capital injection or sale, failure is likely. 

In addition to what the primary regulator may do regarding enforcement actions, the FDIC may take steps to take away 

deposit insurance. 



Capital Assessment 

Level and quality of capital 

Overall financial condition 

Sources of capital 

Nature, trend and volume of problem assets 

Concentrations 

Non traditional activities 

Growth plans 

These are the things that the regulators will consider in assigning the capital component rating: 

The level of capital 

Overall financial condition 

Growth plans 

Problem assets 

Sources of capital 



Asset Quality Assessment 

¯ Quality of risk selection and underwriting standards 
¯ Risk ratings of loan portfolio 
° Adequacy of the ALLL 
° Concentration risk 
° Adequacy of policies and procedures 
° Collection history 
° Policy exceptions 
¯ Credit and collateral exceptions 



Management Assessment 

¯ Conclusions from other areas 
¯ Level and quality of management and board 

oversight 
° Conformance to policy and procedure 
° Accuracy and timeliness of MIS 
° Compliance with laws and regulations 
° Responsiveness to recommendations from auditors 

and regulators 
° Management depth and succession 

¯ Reasonableness of compensation policies 



Earnings Assessment 

Level of earnings including trends and 

Quality and source of earnings 

Earnings retention 

Adequacy of budgeting systems 

Earnings exposure to interest rate risk 

stability 

These are the things that the regulators will review in assigning a component rating for earnings: 

Amount of earnings 

Source of earnings 

Potential for earnings to remain the same, go up or go down. 



Liquidity Assessment 

Adequacy of liquidity sources 

Access to external sources of funding 

Level of volatile sources of funding 

Trend and stability of deposits 

Capability of management to identify, 
measure and monitor liquidity 

These are the things that the regulators will review in assigning a component rating to liquidity: 

Adequacy of liquidity 

Access to sources of funding 

How stable deposits are 

How capable management is in monitoring liquidity. 

Remember, management (and the board) factors into all component ratings and is weighted the most heavily in the 

overall rating. 



Sensitivity to Market Risk 

Sensitivity to interest rate risk 

Nature and complexity of interest rate risk 

Adequacy of MIS to measure, monitor and 

control risk 



,atin~ Exercise 

Capital 

Asset Quality 

Management 

Earnings 

Liquidity 

Sensitivity 

Composite 

2 
2 
1 
-) 



,atin  Exercise 

Capital ¯ ~ 

Asset Quality ¯ 4 

Management ¯ ? 

Earnings ¯ 3 

Liquidity ¯ 2 

Sensitivity ¯ 3 

Composite ¯ ~ 

How about this bank? 

Asset quality is rated a 4. 

But earnings and sensitivity to market risk are rated 3s. 

What would capital be rated? 

(3--there are threats to capital in the form of bad loans, poor earnings, and sensitivity to market risk) 

What would management be rated? 

(3) 
What would the composite rating be? 

(3 + an enforcement action) 



,atin~ Exercise 

Capital 

Asset Quality 

Management 

Earnings 

Liquidity 

Sensitivity 

Composite 

¯ 3 
¯ 4 
¯ 3 



,atin~ Exercise 

Capital 

Asset Quality 

Management 

Earnings 

Liquidity 

Sensitivity 

Composite 

¯ 2 
¯ 2 
¯ 3 



Emerging Risk and 
Topics 

Industry Hot 



Deposit Advance Products 

Small dollar, short term loan or line of credit 
IVlade to customers who have direct deposit 
Repayment comes from proceeds of next direct 
deposit 
Typically have high fees 
Repaid in lump sum in advance of customer’s 
other bills 
Offered as an open end line of credit 
Loan does not go through a underwriting process 
to determine repayment ability 



Deposit Advance Products 

IVlade on a fixed dollar basis and a fee versus 
an interest rate (example: $:10.00 for every 

$100.00 advanced) 

Fee more expensive than other forms of credit 

Repayment made electronically 



Deposit Advance Products 

OCC’S Guidance: 

- Encourages banks to respond to customer needs 

- Product can pose credit, reputation, operational 
and compliance risk to banks 

- Banks must implement practices to reduce risk 



Deposit Advance Products 

Reducing Risk by: 

-Implementing cooling off periods (customer 

cannot take another advance for certain time 
period) 

- Making customers aware of less expensive 

alternatives 

- Repeated advances have same effect as 
extensions and re aging’s and customer is caught 
in repetitive cycle 



Deposit Advance Products 

Reputation Risk 
° Hil~h fees, nel~ative public opinion, enl~al~inl~ in practices 

perceived to be unfair 

Operational Risk 

- Existence of third party arrangements 

Compliance Risk 

- Must comply with all federal laws and regulations 



Qualified and Nonqualified 
Mortgage Loans 

Consumer Financial Protection Bureau rule 
(CFPB) effective January 10, 2014 

Implements provisions of Dodd-Frank Act 

Requires lenders to make reasonable and 
good faith determinations that the consumer 
has ability to repay the mortgage loan 

This determination means the loan would be a 
"qualified mortgage" 



Definition of Qualified Mortgage 

Cannot contain the following features" 

- Negative amortization 

-Interest only payments 

- Certain balloon structures 



Qualified Mortgages 

Must 

- Meet limits on points and fees; must be less than 
or equal to 3% of the loan amount 

- For loans <~100,000, higher percentage 

thresholds are allowed 

- Maximum loan term is < than or equal to 30 years 

- Debt to income ratio of 43% or less 

- Most prepayment penalties are banned 



O.ualified Mortgages 

Loan can be made even if it is not a qualified 

mortgage 

Must demonstrate 
determination that 

based on common 

reasonable, good-faith 
borrower is able to repay 
underwriting factors 

" Loans will be judged on a case by case basis 



Transition Period 

Rule includes transition mechanisms that 
encourag:e preservation of access to credit 

durint~ transition period 

Rule impacts many consumers and banks will 
need to fine tune product offerinl~s over next 
few years to respond to needs 

Rule may inadvertently affect consumers with 
limited financial capacity 



International Review 
OCC’s Supervision 

of 

Outside Study by Foreign Regulators of OCC’s 

Supervision of Large and Midsize Institutions 

Conducted by bank regulators in Australia, 
Canada, Singapore and International 
Monetary Fund 

OCC rethinks its approach to supervision in 

wake of financial crisis 



International Review 
OCC’s Supervision 

of 

Findinl~s and Recommendations: 

- Make safety and soundness the agency’s primary 

objective 

- Enhance risk identification 

- Realign subject matter experts 

-Implement an Enterprise Risk Strategy 



What You Can Expect 

More horizontal reviews 

More input into your supervisory strategy for 
nationally identified risks 

More consistency on strategy development 

Increased resolution time for policy changes 

More flexibility from local examiners to 
address concerns on a bank by bank basis 



Red Flas:s 



Sherlock and Holmes 

Even Sherlock Holmes and Watson 
problems ~inding red,lags! 

had 



ell Curve 







CommerCial 



ASSET 
RED 

QUALITY 
FLAGS 

Increases in loan yields. 

Adverse trends in classified loans. 

High volume of loan extensions or rewrites. 

Excessive out-of-area lending, 

Loan officer compensation tied solely to 
loan volume. 

Loans criticized by external loan review not 
on management’s list. 

Asset Quality Red Flags. 

There is a long list in the training manual. I have picked out a few to discuss. 

Increases in loan yields. 

Is the bank taking on more risk and is it greater than the Board has approved? 

If classified assets are increasing, then Board should know the reason. 

A high volume of loan extensions or rewrites can mean that management is masking past due loans by extending them or 

rewriting them. 

Excessive out-of-area lending is a big red flag to regulators. 

Regulators also do not like it when loan officers are compensated strictly on loan growth, instead of also considering past 

due rates, classified loans levels, etc. in compensation plans. 

Where loans are criticized by external loan review, outside auditors or examiners and they are not on management’s 

problem loan list, that is a big red flag that management is not able to properly identify problem loans. 



FINANCIAL PERFORMANCE 
RED FLAGS 

Ratios below regulatory minimums. 

Capital growth rate less than total asset 
growth rate. 

Ratios significantly different than peer ratios. 

Concentration in non-traditional activities. 

We have handed out the OCC’s book on Red Flags and have lots of information in our Training manual on spotting red 

flags in board reports. 

Let’s go over some of the red flags that you might see in your board packages. 

Financial Performance Red Flags: 

When reviewing the financial performance materials, it is a red flag if you see: 

Ratios below regulatory minimums. For example, if risk-based capital is less than 10%. 

If capital growth rates are not keeping up with asset growth rates. 

If ratios for your bank are significantly different from your peer group. 

If you have dividend payout ratios that are higher than peers. 

30-40% is a typical dividend payout ratio. 

If your bank has a concentration in non-traditional activities. 



RED FLAGS 

¯ "A little caution outflanks a large Cavalry" 

- Otto von Bismarck 

Now let’s turn to the Red Flags section of your Training Manual. 



FFom: 

Sent: 

To: 

Subject: 

Beth Whitehead <kewhitehead@asbhawaii,com> 

Tuesday, Janua~ 7, 2014 8:58 PM 

Broome0 Lis~ I <lbroome@ema~l unc edu> 

Aloha 

Hey Lissa 

Happy New Year! 

Could you send me the most recent agenda that you are working off of for the Director training? I’d like our CEO to take a look at it and have the opportunity to 

visit with you if he has any thoughts he’d like to add. 

Mahalo, 

Beth 

Beth Whitehead 

Executive Vice President 

Chief Administrative Officer 
p. 808.539.7156 I f. 808.538.2023 

bwhitehead@asbhawaii.~__o____m_. I __w____w____w__:_a___s___b___h__a____w___a_)_[:__c_9___m__ 

] 
::~:: Description: 
...... cid:image001 png@01CECA6C.74B300D0 

CONFIDENTIALITY NOTICE: The information contained in this email message is intended only for the use of the designated recipient(s). Any unauthorized copying or adaptation is 
prohibited. @) 20:13 American Savings Bank. All rights reserved. 



Biography of Jewell D. Hoover 

Jewell D. Hoover is a graduate of West Virginia State College with a B.S. in Business 

Education and a M.A. from the West Virginia College of Graduate Studies in Educational 

Administration and Supervision. She had a 28-year career with the Office of the 

Comptroller of the Currency and retired in 2003 as Deputy Comptroller of the agency’s 

Western District. As Deputy Comptroller, she was the Chief Executive Officer of a 

district that employed 271 employees and had responsibility for the supervision of 427 

national banks and 18 credit companies. 

Currently, she is the principal of Hoover and Associates, LLC, a bank consulting firm. A 

broad array of services is provided by the firm including strategic planning, director 

training, policy development, corporate governance and expert opinions. Ms. Hoover 

serves on the boards of Fifth Third Bancorp, Cincinnati, Ohio; AARP; Board of Advisors 

for the University of North Carolina Center for Banking and Finance; and former 

member of the Board of Trustees for Wingate University and the North Carolina Banking 

Commission (Gubernatorial appointment). 
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ASSETS 

Cash and due frol~~ banks 

Interesbbearin[..~ deposits 

Slock in Federal Home Loan Ba.~k d Sea.tlle~ al cost 

Investment and mortgage-related securities, avaifable--fobsale 

Leans receivable held for invesimeni~ net 

Leans held lor sale, at lower of cost or estimated market 

Real estate acqLlired in settlemel~t d loans, net 

Prepaid expenses and o~her assets 

Gooctwill, net 

Other intangibles, net 

Total assets 

9/30<’2013 

(Unaudited} 

$1oo,531 
88,993 

93,413 

535,264 

4,005,132 

5,829 

1,488 

2.34,726 

82,190 

$5,159,372 

12~1/2012 

(Audited) 

$119,4~7 

64~963 

96~022 

671~358 

3,737,233 

26~005 

6.050 

227,567 

82.190 

$5,041~673 



LIABILITIES AND STOCKHOLDER’S EQUITY 

Liabilit~ies: 

Deposit liabili[ies 

Other borrowings 

Accounts payable and other" liabilities 

Federal and state iqcome taxes payable 

Total liabilities 

StockholdeCs equity: 

Co l~’~"~oP, stock 

Accumuiated other comprehensive income doss), ne[ 

Reia~ed earnings 

Total stockholder’s equity 

Total I~ab~lilies and stock~lder’s equity 

$4,310,842 (3) 

239,612 

71,923 

30,249 

4.,652,626 

335~448 

(23~815) 

5067746 

159,372 

$4~229,916 

195,926 

82,344 

35~408 

4,543~594 

333,712 

(15,S96} 

179,763 

49&079 

$5~041,673 
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i,054 

(2,530) 

2,542 

0 

19~284 



American Savings Bank, 
Statement o~ income 

For the Three Mon~.hs Ended Septembe~ 3:0~ 2:013 and 2012 

(in thousands) 

(unau,dited) 

Comper~sation and employee benefits 20,564 18,684 

Occut:~a ncy 4,208 4,400 192 

Data processing 2,166 2,6,44 476 

Ser~ic:es 2:424 3:062 638 

Equip~eet 1,825 1,762 (63} 

Otbe[ e:<peases 8539 8096 ~443) (9) 

Tota~ n=oni:n~erest expense 39,728 38,648 (1 

Net in:come $    15,276 $    14,208 $ 1,068 7.5% 



net ir~comeitota~ average assets 

measures profitability 

1.20% 

3QI3 

1.25% 

~PY 





measures iprofitaibility a~ndi 

of 

~Pg 









38.3 0,7    1.9% t.4 3.6% --> $0.5 FISERV credit 

.7,5% 

-414.6% --> Small net provision for the Q3 

































































Low 

Likelihood 

High 













A B 

1 2008 

2 Return on equity (%) 0.35 

3 

4 iTo resize chart data range, drag lower right corner of range, 

c 
2009 

-0.73 



D I E F G H 

i20:10 i20:1:1 20:12 ~20:12~through Sept.30     20:13 

5.85 7.79 8.9:1 9.02 9.45 
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A B 

1 Year Total Assets *$ amount in thousands 

2 1983 2,342,101,000 

3 1984 2,508,870,797 

4 1985 2,730,672,227 

5 1988 2,940,698,646 

6 1987 2,999,948,955 

7 1988 3,130,795,767 

8 1989 3,299,362,233 

9 1990 3,389,489,669 

10 1991 3,430,682,290 

11 1992 3,506,170,931 

12 1993 3,707,088,284 

13 1994 4,012,106,792 

14 1995 4,315,175,017 

15 1996 4,582,164,804 

16 1997 5,018,532,250 

17 1998 5,442,603,969 

18 1999 5,735,134,597 

19 2000 6,245,559,732 

20 2001 6,552,293,846 

21 2002 7,076,911,860 

22 2003 7,601,544,836 

23 2004 8,415,614,796 

24 2005 9,041,339,299 

25 2006 10,091,958,378 

26 2007 11,176,043,422 

27 2008 12,308,896,700 

28 2009 11,822,727,909 

29 2010 12,065,489,394 

30 2011 12,648,936,506 

31 2012 13,391,116,364 

32 To resize chart data range, drag lower right corner of range. 





A 

1 Year 

2 1984 

3 1985 

4 1986 

5 1987 

6 1988 

7 1989 

8 1990 

9 1991 

10 1992 

11 1993 

12 1994 

13 1995 

14 1996 

15 1997 

16 1998 

17 1999 

18 2000 

19 2001 

20 2002 

21 2003 

22 2004 

23 2005 

24 2006 

25 2007 

26 2008 

27 2009 

28 2010 

29 2011 

30 2012 

31 
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i Total Saving Institutions 
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A B C 

1 2008 2009 

2 Return on assets % 0.03 -0.08 

3 

4 

5 To resize chart data range, drag lower right corner of range. 
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i2010 i2011 2012 2013 
0.65 0.88 1.02 1.06 





C D A B 

1 Year Total Assets *$ ...... tinth ..... ds 

2 1984 1,144,246,523 

3 1985 1,262,654,097 

4 1986 1,386,866,491 

5 1987 1,502,110,585 

6 1988 1,605,648,629 

7 1989 1,427,511,565 

8 1990 1,259,177,997 

9 1991 1,113,001,663 

10 1992 1,030,214,478 

11 1993 1,000,891,303 

12 1994 1,008,568,282 

13 1995 1,025,742,103 

14 1998 1,029,019,261 

15 1997 1,026,185,505 

16 1998 1,088,420,550 

17 1999 1,148,524,478 

18 2000 1,217,338,322 

19 2001 1,316,772,657 

20 2002 1,358,946,353 

21 2003 1,474,108,488 

22 2004 1,691,763,911 

23 2005 1,837,927,354 

24 2008 1,769,896,194 

25 2007 1,857,890,953 

26 2008 1,532,251,602 

27 2009 1,264,049,283 

28 2010 1,253,450,125 

29 2011 1,243,183,201 

30 2012 1,059,699,855 

31 To resize chart data range, drag lower right corner of range. 
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31 

32 

Year 

2012 

2011 

2010 

2009 

2008 

2007 

2006 

2005 

2004 

2003 

2002 

2001 

2000 

1999 

1998 

1997 

1996 

1995 

1994 

1993 

1992 

1991 

1990 

1989 

1988 

1987 

1986 

1985 

1984 

Total Assets 

1,059,699,855 

1,243,183,201 

1,253,450,125 

1,264,049,283 

1,532,251,602 

1,857,890,953 

1,769,896,194 

1,837,927,354 

1,691,763,911 

1,474,108,488 

1,358,946,353 

1,316,772,657 

1,217,338,322 

1,148,524,478 

1,088,420,550 

1,026,185,505 

1,029,019,261 

1,025,742,103 

1,008,568,282 

1,000,891,303 

1,030,214,478 

1,113,001,663 

1,259,177,997 

1,427,511,565 

1,605,648,629 

1,502,110,585 

1,386,866,491 

1,262,654,097 

1,144,246,523 













Construction bubble is deflated 

C&I and CRE were never bubbles (behaving similarly) C&D now reverting back to more normal range 



Construction bubble is deflated 

C&l and CRE were never bubbles (behaving similarly) C&D now reverting back to more normal range 
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1-Year Loss Distribution Model 

Potential Credit Losses (X percent of portfolio) 

























Forecasted Loss [Rates= (PD * LGD) 
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Here is the definition of a composite 1 rated bank: 

Sound in every respect. 

Any findings are of a minor nature. 

No cause for supervisory concern. 









5 rated banks are failure candidates and in the absence of a capital injection or sale, failure is likely. 

In addition to what the pdmary regulator may do regarding enforcement actions, the FDIC may take steps to take away 

deposit insurance. 



These are the things that the regulators will consider in assigning the capital component rating: 

The level of capital 

Overall financial condition 

Growth plans 

Problem assets 

Sources of capital 







These are the things that the regulators will review in assigning a component rating for earnings: 

Amount of earnings 

Source of earnings 

Potential for earnings to remain the same, go up or go down. 



These are the things that the regulators will review in assigning a component rating to liquidity: 

Adequacy of liquidity 

Access to sources of funding 

How stable deposits are 

How capable management is in monitoring liquidity. 

Remember, management (and the board) factors into all component ratings and is weighted the most heavily in the 

overall rating. 







How about this bank? 

Asset quality is rated a 4. 

But earnings and sensitivity to market risk are rated 3s. 

What would capital be rated? 

(3--there are threats to capital in the form of bad loans, poor earnings, and sensitivity to market risk) 

What would management be rated? 

(3) 
What would the composite rating be? 

(3 + an enforcement action) 



























































FDICdnsured Savings I~stib_4ions. ...................................................... 

OCCoSupervised S~vings I~s~il:utiions ............................................... 

FDIO~S:upervised Savings Institutions ......................................... 

5,937 

3,907 

1 =184 

848 

954 

515 

43:9 

$1:3,537,’669 

2,I43,271 

t ,997,452 

10058,5G6 

712,555 

346,0I 1 

14,596.2:35 





































































ASSETS 

Cash and due frol~~ banks 

Interesbbearin[..~ deposits 

Slock in Federal Home Loan Ba.~k d Sea.tlle~ al cost 

Investment and mortgage-related securities, avaifable--fobsale 

Leans receivable held for invesimeni~ net 

Leans held lor sale, at lower of cost or estimated market 

Real estate acqLlired in settlemel~t d loans, net 

Prepaid expenses and o~her assets 

Gooctwill, net 

Other intangibles, net 

Total assets 

9/30<’2013 

(Unaudited} 

$1oo,531 
88,993 

93,413 

535,264 

4,005,132 

5,829 

1,488 

2.34,726 

82,190 

$5,159,372 

12~1/2012 

(Audited) 

$119,4~7 

64~963 

96~022 

671~358 

3,737,233 

26~005 

6.050 

227,567 

82.190 

$5,041~673 



LIABILITIES AND STOCKHOLDER’S EQUITY 

Liabilit~ies: 

Deposit liabili[ies 

Other borrowings 

Accounts payable and other" liabilities 

Federal and state iqcome taxes payable 

Total liabilities 

StockholdeCs equity: 

Co l~’~"~oP, stock 

Accumuiated other comprehensive income doss), ne[ 

Reia~ed earnings 

Total stockholder’s equity 

Total I~ab~lilies and stock~lder’s equity 

$4,310,842 (3) 

239,612 

71,923 

30,249 

4.,652,626 

335~448 

(23~815) 

5067746 

159,372 

$4~229,916 

195,926 

82,344 

35~408 

4,543~594 

333,712 

(15,S96} 

179,763 

49&079 

$5~041,673 









292 

i,054 

(2,530) 

2,542 

0 

19~284 



American Savings Bank, 
Statement o~ income 

For the Three Mon~.hs Ended Septembe~ 3:0~ 2:013 and 2012 

(in thousands) 

(unau,dited) 

Comper~sation and employee benefits 20,564 18,684 

Occut:~a ncy 4,208 4,400 192 

Data processing 2,166 2,6,44 476 

Ser~ic:es 2:424 3:062 638 

Equip~eet 1,825 1,762 (63} 

Otbe[ e:<peases 8539 8096 ~443) (9) 

Tota~ n=oni:n~erest expense 39,728 38,648 (1 

Net in:come $    15,276 $    14,208 $ 1,068 7.5% 



net ir~comeitota~ average assets 

measures profitability 

1.20% 

3QI3 

1.25% 

~PY 





measures iprofitaibility a~ndi 

of 

~Pg 









38.3 0,7    1.9% t.4 3.6% --> $0.5 FISERV credit 

.7,5% 

-414.6% --> Small net provision for the Q3 



































FDIC - Statistics on Depository Institutions cert- 32526 custom Peer Group 2 

Repor~ 9/30/2013 9/30/2013 

$ in ooo’s $ in ooo’s 

Average (W) 

1 Number of institutions reporting 1 11 

2 % of unprofitable institutions N/A N/A 

3 % of institutions with earnings gains N/A 72.73% 

4 Yield on earning assets ,1.13% 434% 

5 Cost of funding earning assets 022% 0.34% 

6 Net interest margin 3.92% 4.00% 

7 Noninterest income to assets 1 38% 1.11% 

8 Noninterest expense to assets 3.10% 275% 

9 Loan and lease loss provision to assets 0.02% 0.11% 

10 Net operating income to assets 1.17% 1.26% 

11 Return on assets (ROA) 1 19% 1.36% 

12 Pretax return on assets 1 81% 1.97% 

13 Return o n equity (ROE) 12.03% 12.43% 

14 Retained earnings to average equity 4 07% ~.53% 
(YTD only) 

15 Net charge-offs to loans 0.06% 0.33% 

16 Credit loss provision to net charge-offs 5053% 55.89% 

17 Earnings coverage of net loan charge- 3658 9.46 
offs (x) 

18 Efficiency ratio 63.19% 57 92% 

19 Assets per employee ($ millions) 4.31 4.61 

20 Cash dividends to net income (YTD 66.15% 63.53% 
only) 























Low 

Likelihood 

High 



HIGH 

3 





ERM offers a framework in which banks can triage, quantify and monitor challenges by strategic import and residual risk 

ERM’s risk hierarchy allows multi-grain analysis appropriate to purpose and audience - ranging from board-level simplicity 

at the framework, area or risk-level to department-level handling specific, mitigating controls of individual risk aspects. 















Construction bubble is deflated 

C&I and CRE were never bubbles (behaving similarly) C&D now reverting back to more normal range 
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1-Year Loss Distribution Model 

Potential Credit Losses (X percent of portfolio) 
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Here is the definition of a composite 1 rated bank: 

Sound in every respect. 

Any findings are of a minor nature. 

No cause for supervisory concern. 









5 rated banks are failure candidates and in the absence of a capital injection or sale, failure is likely. 

In addition to what the pdmary regulator may do regarding enforcement actions, the FDIC may take steps to take away 

deposit insurance. 



These are the things that the regulators will consider in assigning the capital component rating: 

The level of capital 

Overall financial condition 

Growth plans 

Problem assets 

Sources of capital 







These are the things that the regulators will review in assigning a component rating for earnings: 

Amount of earnings 

Source of earnings 

Potential for earnings to remain the same, go up or go down. 



These are the things that the regulators will review in assigning a component rating to liquidity: 

Adequacy of liquidity 

Access to sources of funding 

How stable deposits are 

How capable management is in monitoring liquidity. 

Remember, management (and the board) factors into all component ratings and is weighted the most heavily in the 

overall rating. 







How about this bank? 

Asset quality is rated a 4. 

But earnings and sensitivity to market risk are rated 3s. 

What would capital be rated? 

(3--there are threats to capital in the form of bad loans, poor earnings, and sensitivity to market risk) 

What would management be rated? 

(3) 
What would the composite rating be? 

(3 + an enforcement action) 



































From: 

Sent: 

To: 

Subject: 

Beth Whitehead <kewhitehead@asbhawaii,com> 

Monday, Februaw 3, 2014 9:31 PM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

Day 3 of training 

Aloha Lissa 

Looking forward to your visit. Do you think we can shrink your training on Day 3 to 8:30-noon or J.:O0? I took a stab below, but would defer to you on the best way to 

carve up.., 

8:30 -8:45 

8:45- I0:15 

10:15 - 10:30 

10:30- 11:30 

13:00- 12:00 

Mahalo, 

Beth 

Welcome 

Banking 201 

Break 

Emerging Risks!Hot Topics 

Working with Examiners!Avoiding Enforcement Actions 

Beth Whitehead 

Executive Vice President 

Chief Administrative Officer 
p. 808.539.7156 I f. 808.538.2023 

bwhitehead@asbhawaii.com I www.asbhawaii.com 

cid:image001.png@01©E©A6©.74B300D0 

CONFIDENTIALITY NOTICE: The information contained in this email message is intended only for the use of the designated recipient(s). Any unauthorized copying or adaptation is 
prohibited, © 2013 American Savings Bank. All rights reserved, 



Subject: 

Rick Duke <sharefile@creditriskmgt.com> 

Tuesday, February 4, 2014 3:16 PM 

Broome, Lissa L <lbroome@email.unc.edu> 

downfink link (CRM) 

Rick Duke has ser~t yoL~ flies, 

To download these files, you must first activate your account and set your personal 

passwor& 

Note From Rick: 

On behalf of David Ruffin, please use this secure link to download pdf files as 

described in Susan Horton’s ernail to you. 

Contact me at 919~573-0221 if you require assistance using ShareFile. 

ShareFile is a tool for sending, receiving, and organizing your business flies online. It can be 

used as a password-.protected area for sharing information with clients and partners, and it’s 

an easy way to send files that are tee large to e-mail. 



From: 

Sent: 

To: 

Subject: 

Williams, Beclcy <rbmll@email.tmc.edu> 

Wednesday, February 12, 2014 6:47 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Salaam, Nadera <nadera@email.unc.edtr~ 

Re: UNC EPAP Approva] Requested 

Hi Lissa. 

Sony I did~ft realize this needed review. I will review ruth Jack this morning. 

Best, 
Becky 

Sent ti~om my iPhone 

On Feb 11, 2014, at 8:18 PM, "Broome, Lissa L" <!.bjRg._n_!_e_~;~i._e__r._n_g_i_!_:_t!_n_£:.e__d_._q> wrote: 

Hi Becky and Nadera ---This activity begins Lornorrow (Wednesday), Would one of you be able to review it soon? 

Thanks, 

Frem: epap@unc,edu [mailto:epap@unc,edu] 
Sent= Friday, Februa~ 07, 2014 3:59 PN 

Te= SaMam, Nadera; Williams, Bec~ 
Ce= Broome, Lissa L 
Subject= UNC EPAP Approva~ Requested 

Lissa Broolne has submi~ed a Notice of Intent ~ Engage in E~emal Pmi~ssional Activities ibr Pay for v~ur review. Please go to ~!~£2’L~[:A[!£:#~J_£, log in 

and select "EPAP Approval Inbox" to review the derails office request and approve or disapprove. 

External Professional Activities for Pay are to be undertaken only if tlaey do not: 

mannel; or 
2. Create a conflict of interest vis-a-vis the individual’s status as an employee of the University; or 

3. Involve any inappropriate u~ or exploitation of University resources; or 

4. Make any use ofthe name of the Universi~, of North Carolina or any of its constituent institutions tbr a~y purpose other than proi~ssiona] 

identiiication; or 
5. Clo~m, explicitly or implicitly, a~y University or ins~imtional responsibilib~ for the conduct or outcome of such activities. 

Additional policy guidance c~ be found at _l!t__tE~_~_~?_~?_~i:_t_Ln_£:__e__d_t_(__c_~_r_~p__t_[~_ _t~licies/extemal activities.html. 

Please contact the submitter for additional details about this request. For fm~her guidance on applicable policies, contact your Demfs Office, the Office of 

Universi~ Counsel or the Institutional Conflict of Interest Officer. 

If you need technical assistance, please call the ORIS Help Desk at 919-843-2594 

Thank you. 



From: 

Sent: 

To: 

Subject: 

epap@unc.edu 

Wednesday, February 12, 2014 9:42 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

~PAP Approval] Intent to Engage in External Prot~ssional Activities tbr (53901) 

The Notice of Intern to Engage in External Professional Activities for Pay (EPAP) request you submitted has been approved by Becky Williams 

(rbwill@elnail.unc.edu). Please see the comments below from the EPAP approver in your unit. If you need to see your request again, please remm to http:i/air.unc.edu 

to view any details. Additional quefftions about this app~oval should be directed to your department chair or supervisor who is the EPAP approver. 

If you need technical assistance, please call the ORIS Help Desk at 919-843-2594. 

Thank you. 

Approver Notes: 



ASB Acronyms 

ABM 

ACH 

ACAMS 

Acronym Translation 

Assistant Branch Manager 

Automated Clearing House 

Association of Certified 
Anti-Money Laundering 
Specialists 

h-~vestn"..er~ ts 

Comments 

National network for processing 
certain types of electronic 
transactions, such as 
preauthorized or automatic bill 
payments. 

International organization that 
fosters networking, development 
and training of anti-money 
laundering specialists. 

AML Anti-money Laundering 

Aperio The computer system used by 
Personal Bankers to open and 
maintain account& 

ASB Also referred to as "American." 

ATM 

Branch Su£port 

called Branch Admin 
Services)AS 

BIB Business Internet Banking Online banking product for 

American Savings Bank 

Automated Teller Machine 

Branch Administrative Services 

BM Branch Manager 

BOR Branch Operations Recovery 

BRC Bank Regulatory Compliance 

BRM Business Relationship Manager 

BSA Bank Secrecy Act 

ASB department that maintains 
branch procedures and issues 
periodic bulletins containing 
procedural changesi. .....-              ~~~l~i~B~ji!i:l~~:~i~~~;~l~~~i ................. 

named BAS anymore. It was renamed in 2008 to 
Branch Support Services. This deparkrnent not only 
maintains branch procedures and bulletins, but 

.... ~t!’.’.~:~27~.~.~!~!~..~: ............................................ 
businesses. Online banking may 
also be referred to using the 
product name "ASBNet." 

Department that handles 
overdraft charge-offs, recoveries 
and reconcilement of branch 
suspense account. 

ASB department that oversees 
compliance matters for the bank. 

Federal regulation that requires 
US financial institutions to 
perform certain reporting and 
recordkeeping intended to 
combat money laundering and 
the financing of terrorism. 

I Rev. ~Z:~.~:~.~.~/J.:~!~J.:~5i25/2010 Page { PAGE } of { NUMPAGES } 



Acronym Translation Comments 

CAMS Certified Anti-Money Laundering Credentials awarded to qualifying 
Specialist candidates who demonstrate 

proficiency in anti-money 
laundering 

CAS Commercial Account Services 

CCV Central Cash Vault ASB department that manages 
the bank’s cash supply; also 
processes night depository 
transactions. 

CFT Combating the Financing of 
Terrorism 

iCIM . Customer Information . 
Management 

CIP Customer Identification Program 

CSC Customer Service Center 

CSD Corporate Services Department 

CSP Company Strategic Plan 

DBC Detailed Business Case 

Desktop Teller The computer system used by 
Tellers to process transactions 
such as deposits and withdraws. 

DHHL Department of Hawaiian 
Homelands 

DOPS Deposit Operations 

DROA Deposit Receipt Offer and 
Acceptance 

ECM Enterprise Contact Management 

EEX Equity Express 

............. comment [ASB2]; I would recommend deleting 
this department; some of their functions have been 
absorbed into D©PS and other functioas by ©SS- 

BSA requirement to collect certain ..~1.~!!~]3.~.~: .............................................................................. 

pieces of identity information from 
a new customer opening an 
account with ASB. ClP also 
requires the bank to verify the 
identity of persons and entities 
opening an account. 

ASB’s call center and online 
banking support 

ASB department that performs 
various functions such as printing 
of forms and statements. 

ASB’s objectives and initiatives. 

Written analysis for adding, 
changing, terminating a product 
or service= 

ASB Department that performs 
account maintenance and other 
support functions. 

Hawaii Association of Realtors 
standard form 

System used to profile customers 
and retain information needed to 
comply with BSA. 

ASB’s revolving line of credit 
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Acronym Translation Comments 

secured by real estate that is 
accessed by check or Visa card. 

EFT Electronic Fund Transfer Reference to transactions 
processed electronically that are 
posted to deposit accounts 
(checking, savings), including 
those conducted by debit cards, 
preauthorized bill payments, 
ATM, etc. 

EFTA Electronic Fund Transfers Act Implemented by Regulation E. 
Dictates the bank’s and 
customer’s responsibilities when 
using electronic fund transfers. 

EPL Equity PowerLine HELOC product 

ESR Employee Status Report Form to be completed for sick 
leave, vacation, etc. Submitted to 
HR electronically through 
KRONOS. 

FACT Act Fair and Accurate Credit Requires the bank to have an 
Transactions Act of 2003 identity theft prevention program. 

FDIC Federal Deposit Insurance Agency that provides insurance 
Corporation on deposit accounts up to the 

standard maximum limit. 

Form 4506-T Request for Transcript of Tax 
Return 

FR Federal Register Publication in which federal 
regulations for all federal 
agencies are issued. 

FSG Financial Services Group ASB department that sells non- 
deposit investment products. 

GFE Good Faith Estimate 

GMI Government Monitoring Information on gender, race, etc., 
Information collected for compliance with 

home loan requirements. 

HELOC Home Equity Line of Credit Revolving line of credit secured 
by the borrower’s principal 
residence. 

HMDA Home Mortgage Disclosure Act of Implemented through 
1974 Regulation C. 

IA Internal Audit ASB department that performs 
independent reviews of various 
bank activities to help the bank 
improve compliance with 
regulations, financial reporting 
requirements, and other controls. 
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Acronym Translation Comments 

IAT International ACH Transaction An ACH transaction that either 
begins or ends in a foreign 
country. 

IMS Image Management System Archival system for captured 
images of transaction documents. 
Stores images for statements. 

IPS Image Processing Services ASB department that manages 
check processing and imaging 
services. 

LEOD Logical End of Day Early cutoff time (before branch 
closing) for some neighbor island 
branches to permit work to reach 
Honolulu for processing on the 
same business day. The cutoff 
time may vary by branch (due to 
airline schedules). 

LOAF List of Audit Findings Report issued by Internal Audit 
itemizing issues identified in their 
review. 

LOB Lines of Business 

LPS Loan Processing Specialist 

MFD Multi-Functional Device Term used for the 
printer!copier/scanner/fax unit. 

MSC Mililani Service Center Location in Mililani Tech Park 
where CSC, IPO, ACH, and other 
support services are domiciled. 

NAC New Accounts Counselor ASB customer service 
representative who opens new 
accounts. 

NACHA National Automated Clearing The organization that sets 
House Association standards/rules for processing 

transactions through the ACH 
system and enforces processing 
rules. 

NDIP Non-Deposit Investment Products Investment and insurance 
products that are not insured by 
the FDIC. These products and 
services can only be sold by 
licensed employees. 

NPRM Notice of Proposed Rulemaking    A notice published in the Federal 
Register soliciting comments on a 
proposed rule or rule change. 

OFAC Office of Foreign Assets Control A division of the US Treasury 
Department that administers and 
enforces economic sanctions 
imposed by the US on selected 
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Acronym Translation Comments 

foreign countries. 

OSS Operations Support Services 

OTS Office of Thrift Supervision ASB’s regulatory agency. 

PB Personal Banker 

PBO Personal Banking Officer 

PCA Post closing auditYprefunding Residential Loan process. 

PCL Preferred CreditLine Overdraft coverage line of credit 
for consumer customers. 

PDD Product Definition Document Describes the plan for proposed 
changes to products or services. 

PERK Preliminary Examination Request OTS’ request for documents and 
Kit records before an examination. 

PMF Project Management Framework Project management 
methodology!tools used by ASB. 

PMT Project Management Toolbox Tools and forms to support 
project management 
methodology used by ASB; found 
on intranet (MyASB). 

POA Power of Attorney 

POS Point of Sale Reference to debit card 
transactions that occur at a 
merchant location. 

PnPs Policies and Procedures 

PPI Preliminary Project Idea Form used to define basic project 
information. 

PPL Policies and Procedures Library Where ASB’s procedures are 
located on MyASB. 

PRA Personal Reserve Account Overdraft line of credit attached to 
a checking account; accounting 
for the line of credit is done in the 
deposits system, not the loan 
system. 

QC Quality Control 

QIR Questionable Incident Report ASB form completed for "whistle 
blowing" reports. 

RCS Request for Computer Services Request to obtain customer 
information needed to perform a 
mailing. 

RESPA Real Estate Settlement 
Procedures Act 

RLS Residential Loan Sales 

RM Relationship Manager 
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Acronym Translation Comments 

RE Regional Executive 

RSO Retail Support Officer 

SDCM System Development and Change control process. 
Change Methodology 

SMAART System, Monitoring (by business OTS compliance program 
lines), Assessment (by BRC), components. 
Accountability (company wide), 
Response (to deficiencies, 
regulatory changes), Training 

SME Subject Matter Expert 

SOC Savings Overdraft Coverage Transfer arrangement that covers 
the overdraft on a checking 
account with funds from a savings 
account. 

Underwriter 

Vault Services Representative 

Written Statement Upon Penalty 
of Perjury 

SoD Separation of Duties 

SSS Sales Support Specialist 

STAR Strategic & Tactical Alignment of Acronym used in conjunction with 
Resources key initiatives undertaken to help 

achieve the bank’s strategic plan. 

TAP TravelAwards Plus ASB’s credit]debit card rewards 
program. 

TILA Truth-In-Lending Act Implemented by Regulation Z. 

TISA Truth-in-Savings Act Implemented by Regulation DD. 

TS Teller Supervisor 

UW 

VSR 

WSUPP Form for reporting errors, 
disputes, claims involving ACH 
transactions; required by NACHA 
when returning consumer 
payments because they are 
unauthorized or improper. 
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DAMPENING FINANCIAL REGULATORY CYCLES 
Brett McDonnell 

Note: This is vely pre#minary. Sections V and VI in particular are really just 

indications of where I’m thinking of going with those parts of the paper. Still, I hope there is 
enough here to give a basic sense of the issues and the fi~amework~ 

I. Introduction 

Financial markets tend to experience cycles. After periods of relative calm and good 
news, they experience speculative bubbles. Investors crowd into favored markets and assets, 
often financing their investments with ever-increasing level s of debt. The bubbles eventually 
burst, and that debt helps lead to contagious panics. These crises frequently bring entire 
economies into recession, and those recessions are often painful and long-lasting, as institutions 
try to dig out from under their debts. ~ 

The response of governments to these cycles also tends to follow a pattern. But it is not 
the pattern that we would ideally like them to follow. Insofar as governments regulate financial 
markets and institutions to reduce speculative bubbles and avoid crises, we would like such 
regulation to kick in, or become stronger, during the boom times, when restraint on markets is 
(arguably) needed. Strengthened regulation during and immediately following financial crises, 
in contrast, risks further reducing credit precisely when credit has collapsed and we want it to 
expand to help finance recovery. In short, optimal financial regulation should be countercyclical. 

Alas, in practice regulation appears to be procyclical. That is, major ne~v regulatory 
initiatives, both statutory and administrative, happen most frequently during or immediately 
following financial crises. The leading, prototypical examples are the extensive financial 
regulatory statutes enacted during the New Deal. In contrast, during boom times there appears to 

be a tendency for politicians and regulators to share the optimism that helps fuel the booms, with 
2 the result that they tend to deregulate, precisely when regulation should be getting stronger. 

What causes financial regulation to be procyclical, and is there anything we can do to 
reverse, or at least reduce, the trend? Those are the questions I address in this paper. A number 
of scholars have noticed this problem, and I discuss some of them. Review of their work, 
though, shows a split in how scholars evaluate the procyclical regulation problem. Some think 
the main objection comes with a tendency to over-regulate following crises; these scholars see 
deregulation in good times as a useful corrective. Others think the main objection comes with 
the deregulation in good times, and see crises as the only time that needed regulation is 
politically feasible. Still others think we get things quite wrong in both phases. Which diagnosis 
you believe greatly affects which prescriptions look most attractive. 

CARMEN REINHARDT & KENNETH ROGOFF, THIS TIME IT’S DIFFERENT: EIGHT CENTURIES OF FINANCIAL FOLLY 

(2009); CHARLES P. KINDLEBERGER & ROBERT Z. ALIBER, CHARLES, PANICS, MANIAS, AND CRASHES: A HISTORY 

OF FINANCIAL CRISES (5TM ED. 2005). 

Erik Gerding book 
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After part II describes the basic character of financial market and regulatory cycles, part 
III analyzes some of the leading scholarly narratives addressing procyclical regulation. It 
categorizes these narratives into three models. Model I sees over-regulation following crises and 
excessive deregulation in boom periods. However, compared to the other two models it does see 

a bright side, in that the average level of regulation over time is roughly correct, even if its 
cyclical variations are out of optimal phase. Model II is more concerned with over-regulation 
following crises, as it sees that leading to a long-run pattern of over-regulation. Model III is more 
concerned with excessive deregulation occurring in boom times, believing that this helps lead to 

a long-run pattern of overly weak regulation. 

Part IV considers dimensions in which these three models are both similar and different. 
One dimension concerns the demand for financial regulation. All models considered here are 
rooted in a public choice analysis, in which more concentrated interest groups are better able to 
organize to promote their preferred policies than diffused groups. However, the models differ 
somewhat in their analyses of competing groups affected by financial regulation--models I and 
III see most financial regulation as characterized by one-sided organization, with financial 
insiders well-organized and consumer groups and the general public poorly organized, while 
model II sees more divergence among organized interests within financial markets, and hence 
more balanced political competition. All of the models see a fundamental change occurring 
during financial crises, as the general public and ordinary politicians all of a sudden become 
focused on financial regulation, which they usually ignore. However, models I and II see this as 
leading to panicky, uninformed and overly restrictive new rules, while model III thinks there are 
actors who can help guide the new rules in a more positive way (although their efforts sometimes 
meet only limited success). 

A second dimension included in the models looks at the supply side for financial 
regulation, namely the incentives of politicians and bureaucrats who write and enforce the rules. 
All models see a strong tendency to capture by whichever interest groups are best organized. 
However, model II also lays much stress on an additional factor, namely a tendency for 
bureaucrats to like rules that extend the power of their agencies. A final dimension in which the 
models have both similarities and differences lies in their normative evaluations of the potential 
benefits from financial regulations. All models considered here grant that financial markets are 
subject to serious instability that can cause considerable harm to the economy and society. 
However, model III tends to see the risks of truly catastrophic harm in the absence of firm 
regulation as being greater than thought in model II, whereas the latter model las more stress on 
the extreme intellectual difficulty of coming up with sensible and beneficial rules governing the 
fiendishly complex and rapidly evolving world of finance. 

Part V briefly surveys the historical experience with financial regulation in the U.S., in 
order to sort out which of these five models seems to best describe that experience. All models 
suggest some real insights, and can point to some historical examples and data which seem to 
support them. But all in all, I argue that model I seems to best explain the central tendencies of 
the American historical experience. Over time we have created a system for regulating financial 
institutions and markets that, on balance, seems better than the much more laissez-faire approach 
of the nineteenth century. We have achieved greater stability without too much less efficiency 
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and innovation. The core of that regulatory system was instituted following financial crises, 

above all in the New Deal. 

Part VI tries to learn from the models and the historical evidence to consider ways in 
which we can smooth out the financial regulatory cycle somewhat, and encourage sensible new 
rules while weeding out bad over-regulation. Which procedures look best will depend of course 
on which model one thinks best fits our experience--modes II will tend to encourage procedure 
that limit new rules and help un-do past mistaken rules, while model III will try to stop existing 
rules from being undone. Many existing elements of administrative procedure already help 
achieve some of these goals, and there are a variety of proposals for other procedures that might 
further help. Some of the procedures I consider include bicameralism and the committee system 
in Congress, notice-and-comm ent rulemaking, hard look judicial review, independent agencies, 
sunset clauses, mandated agency studies, regulatory "contrarians," and automatic triggers for 

various rules. 

II. The Basic Character of Financial Market and Regulatory Cycles 

A basic premise of this article is that financial market cycles and financial regulatory 
cycles are closely tied to each other. Similar psychological factors help drive each, and each 
helps cause the other.3 In this part I quickly sketch some of the basic characteristics and causes 

of each kind of cycle, starting with financial market cycles. Later parts will both build upon and 
further elaborate these characteristics and causes. 

A. bTnancial Market Cycles 

My account of financial market cycles follo~vs that of Hyman Minsky.4 Financial 

bubbles begin after a period of economic quiet has caused investors and businesses to forget the 
pain and lessons of the last bust. Some new developments spur new investments. Optimism 
grows, and starts feeding on itself, as more new investors get into the game, inflating asset prices 
and helping assure good returns for the early investors. Investors take on increasing amounts of 

debt, a great way to multiply profit so long as things go well, but a source of serious risk if things 
go bad and they are unable to pay off’that debt. Debt grows, and the whole system gets 
increasingly unstable as the boom enters its final period of frenzy. Eventually expectations 
shift--even very small pieces of bad news can set off the end of the bubble and beginning of the 

bust. With debt so high, once expectations start turning, investors start trying to get out &their 
investments in order to be able to pay off that debt. But as growing numbers try to sell off, asset 

prices start to plummet. A vicious cycle of falling prices and bankruptcies leads to a crash. The 
financial crisis feeds into the real economy as businesses are unable to fund operations. A major 
contraction follows, it typically takes years to recover, as financial companies and businesses 
hoard cash and try to re-build their shattered financial status.5 

3 Gerding, supra note 2 

4 HYMAN P. MINSKY, STABILIZING AN UNSTABLE ECONOMY (1986, 2~d ed. 2008); Brctt H. McDonnell, Don’t Panic! 

Defending Cowardly Interventions During ands{[let a Financial (;~isis, 116 PENN. ST. L. REV. 1 (2011); Brett H. 

McDonnell, Of ~[ises and ~gIin (sky): Libertarian and Liberal Responses to I~Tnancial C>ises Past and Present, 34 

SEATTLE U. L. REV. 1279 (2011). 
s Minslcy, supra note 4. 
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As mentioned, Hyman Minsky was the key innovator in developing an economic model 
of financial market booms and busts. Minsky in turn built on the work of Keynes.6 But these 
ideas are not limited to liberal Keynesians--a somewhat similar story can be found in the 
Austrian business cycle theory of Mises and Hayek] Minsky’s theory underlies Charles 
Kindleberger’s pathbreaking work on the history of manias and panics.8 It also fits well with the 
more recent and systematic history of crises by Reinhardt and Rogoff.9 

Recent work on behavioral economicsl° and behavioral finance11 reinforces Minsky’s 
story. People vary systematically from the sort of rational behavior usually assumed by 
economists in a variety of ways. Perhaps most central to our story is the availability bias-- 
people give too much emphasis to recent and salient events. Thus, as the boom develops, market 
participants forget busts in the past, and are beguiled by recent good market news. Also 
important are rational herdingl2and the social nature of expectations.13 Thus, people tend to 
follow the beliefs of others around them, making both bubbles and busts self-reinforcing One 
important obj ection to behavioral finance is that even if many people suffer from such deviations 
from rationality, with so much money at stake, markets should correct mistakes, as more rational 
investors find ways to benefit from the mistakes of others. But as economic theorists and 
empirical researchers have developed behavioral finance, they have put forward a number of 
reasons why such market corrections may frequently be weak and delayed. 14 

Of course, not everyone buys into the Minsky-style story of financial market instability. 
Believers in the efficient capital market hypothesi s typically maintain that financial markets are 
better behaved than that, although even within an efficient markets approach, some significant 
instability is possible, is Given the extensive recent as well as long past history of unstable 
markets, this view seems to me hard to maintain. 16 At any rate, I will not re-litigate that dispute 
here. I will assume a Minskyan understanding of financial markets. 

Given this understanding, there is clearly conceptual room for welfare-improving 
financial regulation. One would want that regulation to be counter-cyclical. That is, regulation 
would become more strict during boom times, working to lean against the wind of euphoria and 
to help keep bubbles from inflating as far and as fast as they would in the absence of regulation. 

6 Hyman P. Minsky, JOHN MAYNARD KE2~ES (1976); JOHN MA2~,~RD KEYNES, THE GENERAL THEORY OF 

EMPLOYMENT, INTEREST, AND MONEY 46 (1936; Harcourt Brace Jovanovich ed. 1964). 
~ Mises; Friedrich A. Hayek, The Use ofKnowledge in Society, ECONOMICA (1940); HAYEK, PRICES AND 

PRODUCTION (1931); HAYEK, THE CONSTITUTION OF LIBERTY (1960); McDonnell, OfMises and~9lin(sky), supra 

note 4; see also Larff E. Ribstein. Bubble Laws, 40 HOUSTON L. REV. 77 (2003). 
s Kindleberger and Altizer, supra note 1 
9 Reinhart and Rogoff, supra note 1. 
10 Amos Tversky and Daniel Kahneman, Judgment Under {~)~certaint.w Heuristics and Biases, 185 ScI. 1124 

(1974); Christine Jolls, Cass R. Sunstein, and Rictmrd Thaler, A Behavioral Approach to Lau’ and Economics, 50 
STAN. L. REV. 1471 (1998). 
11 ANDREI SHLEIFER, INEFFICIENT MAR~TS (2000).. 

12 Andrea Devenow and Ivo Welch, Rational Herding in Financial Economics, 40 EUR. ECON. REV. 603 (1996). 
13 

ld Shleifer, supra note 11. 
15 Shell, Karl, Sunspot ~quilibrium, TttE NEW PALGRAVE DICTIONARY OF ECONOMICS (2’~d ed. 2008). 

16 Reinhardt & Rogoff, supra note 1; Kindleberger & Altiber, supra note 1 
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When busts hit, the regulation should lighten up, so that it does less to inhibit financial 
companies from extending credit during a time when credit is tight any~vay. 

B. Financial Regulatory Cycles 

And yet, that is not what we typically observe. Major new financial rules, both 
legislation and agency regulations, tend to occur in the wake of financial crises. The most 
dramatic example in American history is the New Deal financial regulation. In the last decade 
we have seen the Sarbanes-Oxley Act following the dot-corn bust, and then the Dodd-Frank Act 
following the financial crisis of 2007-08. 

These are not isolated examples. Stuart Banner has studied the history of financial 
regulation over the last several hundred years. 18 In an article summarizing some of that research, 
Banner writes "If new technology doesn’t cause new- securities regulation, what does? In a 
nutshell, crashes.’’19 Of course, as he notes, this is not a universal rule, but it is a strong one. 
"This is just a general trend, not an absolute rule. There have been sharp price declines without 
subsequent regulation, and of course there has been regulation without immediately preceding 
price declines. But most of the major instances of new securities regulation in the past three 
hundred years of English and American history have come right after crashes.’’2° 

Meanwhile, in boom times there is some tendency to a loosening of financial regulation. 
The strength of this tendency is one matter we shall explore in the remainder of this paper. At 
the very least, major new regulatory initiatives are unlikely. Beyond this, regulation can and 
often does get more slack in a variety of ways.21 Regulators fail to respond to new market 
developments and risks. Agencies become less vigorous in enforcing existing rules. They 
interpret those rules in ways that lessen their bite. Sometimes, they may amend or repeal 
regulations or legislation completely. Governments may affirmatively subsidy financial frenzies 
in a variety of ways.22 

A number of scholars have noticed this pro-cyclical pattern. As we shall see in the next 
section, they differ in how they describe the pattern and its causes, and in the normative 
consequences they draw. 

III. Competing Models of Regulatory Cycles 

17 Aviram, Amitai, Counter-Cyclical Enjbrcement oj’Corporate Law, 25 YALE J. ON REG. 8-9 (2008); Michael 

Kowalick, Countercyclical Regulation: Should Bank Regulalors Use Rules or Discretion?, FED. RES. BANK KANS. 

CITY ECON. REV. 63 (2011); Samuel Hanson, Anil Kashyap, and Jeremy Stein, A ~/Iacoprudential Approach to 

Financial Regulation, 25 J. ECON. PERSP. 3 (2010). 
18 STUART BANNER, ANGLO-AMERICAN SECURITIES REGULATION: CULTURAL AND POLITICAL ROOTS, 1690-1860 

(1998). 
~9 Stuart Banner, What (Tauses New Securities Regulation? 300 Years qfEvidence, 75 Wash U. L.Q 849, 850 

(1997). 

~ Erik Gerding nicely emphasizes and describes the variety of ways in which regulation loosens during booms. 

= See Gerding for numerous examples of all of these. 
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Many scholars have noted the pro-cyclical tendency of financial regulation. They have 
analyzed both the causes and the normative consequences of that tendency. There is some 
significant overlap in these analyses. The same sorts of judgment heuristics and biases that cause 
market cycles also help explain the regulatory cycle. Most importantly, the availability bias23 

has a particularly strong effect on the general public and the media. Most of the time, financial 
regulation is not a subj ect that interests the average citizen. But during a financial crisi s, that 
changes. Frauds committed during the boom typically come to light during the bust, many 
people feel deep pain due to the crisis, and ordinary people expect politicians to react. 
Politicians are quite aware of this pressure to act. Even more informed actors within the 
financial industry and financial regulatory agencies are affected by the availability bias (indeed, 
its effect on industry participants is a leading source of the underlying financial cycle), and their 
own assessments of the need for regulation shift. Thus, during and for a while aider a financial 
crisis, there is significant political pressure to act to prevent future crises. 

These factors reverse themselves during a boom period. The general public and most 
politicians pay little attention to financial regulation. The politics of regulation are thus 
dominated by the perceptions and interests of financial market participants and regulators. 
While things are going well, everyone is making money, and financial companies appear healthy, 
there is little appetite for maj or new regulation, and often quite significant desire for loosened 
regulation. New financial products and markets appear, and regulators do little to address them. 

Since we have seen that financial regulation should optimally be counter-cyclical, it 
should come as no surprise that commentators have found much to dislike in this pro-cyclical 
pattern of financial regulation. Regulators must be getting some things wrong during at least one 
phase in the cycle, and possibly both. 

Despite many similarities, commentators have also differed sharply in their analyses of 
pro-cyclical financial regulation. This is t~-ae even for those who work within an economic 
understanding of politics, as I shall here. The public choice tradition can be seen as considering 
both the demand for and supply of regulation. On the demand side are a variety of interest 
groups. Analysts differ on the incentives and balance of power among these groups, and how- 
that balance changes over the course of market and regulatory cycles. On the supply side are 
politicians and regulators, and analysts also differ over the incentives they face and how those 
shift over the course of a cycle. Finally, there is much debate over the normative conclusions to 

be drawn from the analysis. Those with a more pro-market slant are typically more concerned 
with over-regulation following a market crisis, while those with a more pro-regulator}, slant are 
more concerned with loosened regulation during good times. 

I have sorted these differing analyses into three different models. Model I sees regulators 
over-reacting in both phases--during busts they over-regulate, then during booms they loosen 
regulation too far. Model II is more concerned about over-regulation in the wake of market 
busts. Model III is more concerned about excessively loose regulation during market booms. 

These models are stylizations. No one scholar may fit exactly within any of them. The 
world is messier than any of the models, and good scholars recognize that mess, at least in the 

Supra note 
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nooks and crannies of their analyses. Still, I think the models help impose some analytical order, 
and point us to some &the crucial questions on which scholars differ. 

A. Over-reaction in both phases 040del I) 

In a sense, model I, finding over-reaction in both phases, is the most natural picture that 
emerges once one recognizes the basic counter-cyclical nature of financial regulation. One can 
arrive at variants of model I by recognizing all of the competing political forces analyzed in 
Models II and III and the competing normative elements, and concluding that they all roughly 
balance one another, leading to some but less condemnation of bust over-regulation than model 
II and some but less condemnation &boom under-regulation than model IIL For expository 
simplicity, though, in this sub-part I will focus on the core forces than tend to drive over 
regulation following a crisis, leaving to model III descriptions of forces that may counter-act 
them, and I ~vill focus here on the core forces that tend to drive under-regulation during a boom, 
leaving to model II descriptions of forces that may counter-act them. 

The basic story of loosened regulation during boom times follows from Mancur Olson’s 
theory of interest groups.24 On most political issues, one should generally expect effective 

lobbying to be dominated by relatively small, concentrated interest groups. Each member of 
these groups has a strong interest in the outcome of regulation, and the strength of those interests 
combined with relatively small numbers allow the members to overcome the free rider problem 
inherent in lobbying for regulations which will affect all members of the group, whether they 
contributed to the lobbying effort or not. In contrast, consumers and the general public are large 
and diffuse groups. Each member has relatively small stakes in regulation on a particular topic, 
and although the collective public interest in good regulation may be quite considerable, free 

25 tiding prevents effective lobbying from taking place. Heightening the problem, industry 
insiders will have much greater expertise than members of the general public, and hence will be 
better able to provide useful information to regulators. The information they provide is likely to 

come with a slant. 

Olson’s story is not specific to financial regulation, but it certainly applies there.26 

During boom times, the general public neither understands nor cares about financial regulation. 
Financial market insiders do. Business is going well as is. For the most part, they are happy 
with things as they are. They do not want burdensome new rules which may limit their ability to 
make money.27 Indeed, they may well want to reduce the burden of existing rules which have 

imposed unwanted costs. As noted above, there are a variety &ways of doing this. Some may 
involve simple regulatory inaction. As markets boom, financial market participants develop new 
products and markets not clearly addressed by existing rules. Generally, those market 
participants will not want to see new rules burdening those new products and markets, and will 

:~ OLSON, MANCUR, TI4E LOGIC OF COLLECTIVE ACTION (1965) 

:~ Id..; see also JAMES M. BUCHANAN & GORDON TULLOCK, THE CALCUIZJS OF CONSENT: LOGICAL FOUNDATIONS 

OF CONSTITUTIONAL DEMOCRACY (1958); George Stigler, The Theory ofh2conomic Regulation, 3 BELL J. ECON. & 
MGM’T SCL 3 (1971). 
:6 Coffee, John C. Jr., The Political Economy of Dodd-Frank: lVhy Financial R@rm 7’ends to be t~?ustrated and 

Systemic Risk Perpetuated, paper available at http://ssrn.com/abstsract= 1982128. 
:~ When we discuss model II we will consider some counter-arguments, examining some interested gronps which 
may want to expand regulation even in good times. 
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impose proposals to do so. This is the most likely form of effective regulatory, loosening. More 
affirmative loosening of existing rules may occur through simple under-enforcement. As 
markets become larger and more complex, regulatory resources may become more stretched.2~ 
Industry interests will oppose attempts to provide more resources to regulators.29 Market 
participants may lobby for liberal agency interpretations of existing rules, which interpret 
ambiguities in ways that allow them to do what they want. Going further, they may lobby 
agencies to amend or repeal unwanted regulations, or even Congress to amend or repeal 
unwanted legislation.3° 

Olson’s story focuses on the regulatory demand side, namely the organization of political 
lobbying. What of the supply side? The most standard public choice story sees politicians 
focused on re-election. For a policy area in which one side of the issue features concentrated 
interests and the other side diffuse interests, the way to achieve that is to favor the side with 
concentrated interests. Those with diffuse interests will pay little or no attention to the rules, 
while those with concentrated interests will provide votes both directly and, more importantly, 
through campaign contributions. A similar story holds for regulators, where public choice 
analysts speak of regulatory capture. A variety of mechanisms cause regulators to favor the 
industry they are regulating. Through the revolving door, regulators may either themselves come 
from the industry or may anticipate getting cushy industry j obs after they leave government. The 
industry also provides crucial information needed for regulating. Those in industry constantly 
push for changes favoring them, providing strong expert documentation for their positions, while 
few have incentive to argue the public interest, so the regulators get biased arguments. 
Compounding the tendency to under-regulation on both the demand and supply side, the 
availability bias and other heuristics which drive the markets will also affect market participants 
and regulators when it comes to thinking about regulation. Insofar as financial regulation is 
aimed at avoiding crashes, even well-informed insiders will tend to under-estimate the 
probability of such crashes during a boom, and hence to under-value the benefits of regulation. 
Indeed, there are fewer arbitrage mechanisms to correct such bias in regulation than there are 
within markets.31 

Things change markedly in the wake of a market crash. Most importantly, the general 
public becomes engaged. The risks that flow from market crashes are suddenly highly salient. 
There is pressure to both do something about the current contraction and also to avoid future 
crashes. Crashes will typically reveal a variety of frauds and shady practices which occurred 
during, and at least arguably helped heighten, the market boom. The public wants to see 
something done to reign in the rich, reckless, financial manipulators who have brought the 
economy crashing down. Even financial market participants will have become much more aware 
of the dangers of lightly-regulated financial markets, and may favor at least some new regulation 
to avoid a repeat--after all, market crashes are disastrous for many of them. 

On the regulatory supply side, politicians and regulators will have themselves become 
more aware of the risks of loosely-regulated financial markets. For politicians, the political 

2, Gerding, supra note 2. 
29 Again, we shall consider counter forces under model II. 
30 Gerding, supra note 2. 
31 Although them may be some mechanisms for a political analog to arbitrage. Aviram, supra note 17. 
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calculus changes sharply. All of a sudden, being seen as favoring Wall Street over Main Street 
risks losing lots of votes. For agency regulators, they may feel shame and face blowback from 
having failed to prevent the crash. Both major new legislation and regulation may follow as a 
result. Unless it is given delayed effect, this risks imposing new obstacles on financial market 
participants right when they are already hurting, thereby delaying recovery.32 The new rules may 
respond narrowly to the specific problems which causes the crash, failing to anticipate what 
might cause the next one. Rules passed in great haste in response to pressure from an 
uninformed public risk being poorly thought through. Financial regulation is quite hard to do 
even under the best of conditions--trying to do it in a hurry to appease an angry mob doesn’t 
make the task more likely to succeed. 

Thus, under model I financial regulation tends to go offtrack at each stage. During 
financial booms, when regulations could usefully reduce market excesses, politicians and 
regulators are captured by the financial industry and loosen instead. Following crashes, when 
markets are struggling, politicians impose onerous and uninformed new rules in response to 
public panic and disgust. 

Cheerily enough, none of the other two models are really any more optimistic than model 
I. Rather, they focus even greater ire on one part of the cycle. Indeed, the contrast with models 
II and III suggests a hidden silver lining in model I. Each of the other t~vo models sees over- 
reaction in one phase leading to a long-run pattern of non-optimal levels of regulation--over- 
regulation remaining in place, according to model II, long after the crises which provoke that 
regulation, and under-regulation remaining a problem that new crisis regulation does not 
adequately resolve according to model III. In contrast, in model I the long-run average level of 
regulation is roughly right. I explore this idea further after first sketching models II and III. 

B. Over regulation following a crisis (Model II) 

Model II focuses its ire on the bust phase, when major new regulation occurs. It is 
relatively laissez-faire and anti-regulation in outlook, and vigorously decries the new legislation 
and regulation that are frequently foolish and usually overly restrictive.33 However, unlike 
model I it is much less concerned about under-regulation during financial booms. Model II 
either maintains that such under-regulation does not occur at all, or if it does, it is limited and 
temporary and helps counter-act a dominant long-term trend toward over-regulation. 

Model II agrees with the basic sketch of bust period overregulation given above under 
model I. The availability bias induces the public and politicians to push for new regulation, even 
though they don’t know what they’re doing. Even more informed private and public actors are 
acutely conscious of the risks of unregulated market following a crisis. Regulation happens too 

34 35 quickly, and it is usually under-informed and over-reaching 

32 Gerding, supra note 2. 
33 Ribstein, supra note 7; Roberta Romano, Regulating in the Dark, hllp://ssrn.com!abstract=1974148 (2011); Paul 

G. Mahoney, 7~e Pernicious Art q[SecuritiesRegulation, 66 U. CHI. L. REV. 1373 (1999); Stephen M. Bainbridge, 
Dodd-l~hank.¯ Quack Corporate Governance Round H, 95 MINN. L. REV. 1779 (2011). 
~4 Romano, supra note 33 

~s Ribstein, supra note 7. 
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Regulation skeptics in addition see a few other factors which tend to make overregulation 
following a crisis even more problematic. For one, they tend to see concentrated interest groups 
as less uniformly anti-regulation than the picture sketched above under model I. Some well- 
organized interest groups may favor strong regulation. Incumbent firms may benefit from 
regulation relative to potential challengers, and hence may favor many regulations as a form of 
barriers to entry. Some groups may favor regulations that promote their personal interests36- 
e.g., plaintiffs’ law firms favoring securities rules that encourage suits, union and public 
employee pension funds favoring rules that promote shareholder activism, too big to fail banks 
favoring bailout provisions, and retailers favoring the limits on payment card fees in the Dodd- 
Frank Act. Academics are another occasionally influential group that often favors regulation. 
Thus, while the version of model I sketched above tended to see the sudden public attention 
following a crisis as temporarily shifting an interest group status quo that usually favors overly 
weak regulation (a view that is promoted even more strongly in model III), supporters of model 
II see concentrated interest group politics as more balanced, so that in ordinary times both pro 
and anti regulation arguments should get a good hearing. But when the uninformed public and 
politi clans get involved following a crisis, that balance is tipped strongly in favor of regulation. 

Model II also presents a somewhat different picture of the regulation supply side. The 
model I story above focused on industry group capture, detailing reasons why both politicians 
and agency regulators are likely to favor causes championed by the best organized interest 
groups. Model II does not deny this tendency, but it also points to a different tendency. 
Regulators may prefer strong regulations because it advances their own interests. This may be 
seen through a crass personal influence light--regulators in active agencies have more personal 
clout and influence.37 A somewhat more benign variant suggests that regulators are self- 
selected, overly representing the viewpoint that the regulations in question tend to be helpful.38 
Either way, there is a powerful independent tendency for regulators to push for more regulation. 
Thus, when the demand side factors align to support more regulation following a crisis, the 
regulators seize the moment. 

Finally, adherents of model II tend to have rather laissez-faire preferences generally. 
They tend to think that markets, including financial markets, generally work pretty well on their 
own.39 They also stress how intellectually hard it is to get financial regulation right.4° The 

public choice arguments set out here further strengthen their skepticism concerning regulation. 
For all of these reasons, adherents of model II are even more harsh than adherents of model I in 
their condemnation of regulator}, initiatives following market crashes. 

Model II has a far different understanding than model I of what typically happens during 
market boom phases. As we have seen, it identifies a variety of interest groups who will lobby in 
favor of maintaining or increasing regulation. Thus, even during boom times when the general 

36 Romano, supra note 33. 
37 NISKANEN, WILLIAM, BUREAUCRACY AND REPRESENTATIVE GOVERNMENT (1971). 

38 

39 This is not inconsistent with recognizing some tendency to non-optimal boom/bust swings. Ribstein does in his 
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public and politicians ignore financial regulation, interested groups remain to provide some 
significant pressure in favor of regulation. Political pressures during a boom are thus more 
balanced than conceived under model I (or model III, as we shall see). The inherent push of 
regulators for maintained or increased regulation provides another counter force. The anti 
regulation normative stance of adherents of model II also make them tend to favor any trend 
towards deregulation which may occur. 

(2. Excessive deregulation during booms (Model III) 

Model III focuses its ire on the deregulation that occurs during financial bubbles. It 
largely accepts the picture painted above under model I for boom phases. The public and most 
politicians ignore financial regulation as it loses salience while memories of the last crash fade. 
Well-organized interest groups within the financial industry dominate, capturing the regulators 
who themselves gradually become less afraid of the shame they would feel should a ne~v crash 
occur. A general pro-market, anti-regulation cultural and political climate takes hold. In this 
climate, new financial products and markets go unregulated, and restrictions on old products and 
markets gradually loosen.4I 

Adherents of model III need not completely rej ect the pro-regulation interest groups 
identified under model II. But, they argue that, particularly as bubbles start to accelerate, such 
interest groups become increasingly weak relative to those advocating weakened regulation. 
Incumbent firms are either themselves profiting from new products and markets and do not want 
burdensome regulations on them, or they find their old products and markets under pressure from 
the new competitors, and respond by pushing to have old shackles loosened or removed. A 
classic example is savings and loans in the late seventies, which faced pressure from new savings 
devices like money market funds. Rather than push to clamp down on the new (which had other 
groups supporting them), they pushed to have old limits on interest rates for deposits and 
products they could sell removed. This loosening allowed S & Ls to engage in risky strategies 
which eventually led to their collapse.42 As incumbents become less tied to strong regulations, 
newcomers strongly push deregulation--their whole strategy is based on identifying new 
products and markets, and they do not want the government blocking them. As for the specific 
interest groups that favor specific regulations, they tend to weaken during booms. The most 
important general force often favoring strong regulations, unions, indeed seem to steadily 
weaken no matter what is going on in financial markets. Pension funds favoring strong securities 
laws or retailers favoring limit on card fees are less focused on these issues during booms, as the 
money is flowing in anyway. Too big to fail institutions are happy to support deregulation, 
confident that when the crash hits they will be saved anyway. 

Adherents of model III also need not completely rej ect the regulatory supply side analysis 
put forth under model II. Sure, some regulators may tend to favor strong rules either for crass 
personal influence reasons or because that fits the worldview that makes them become 
regulators. Still, during bubbles these forces will lessen and the forces favoring regulatory 
capture increase. The lures of the revolving door become stronger as riches are being made in 

41 Coffl~l~, supra note 26. 
42 KATttLEEN C. ENGEL ~; PAT A. McCoY, TIlE SUBPRIME VIRUS: RECKLESS CREDIT, REGULATORY FAILURE, _AND 

NEXT STEPS (2011). 
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the private sector. The general cultural and political climate more and more strongly lionizes the 
strong regulation look more and more like out-of-it old timers. 

Seeing such a strong tendency for excessive deregulation during booms, adherents of 
model III pin their hopes on new regulations passed in the wake of crises. They see the new 
attention of the public and politicians on financial regulation as at least potentially a very good 
thing. That attention makes it possible to counter-balance the excessive dominance of 
concentrated interest groups that characterizes most &the financial and political cycle.43 Yes, it 

may advance the personal interest of regulators to write new rules during this time, but that just 
counter-balances the excessive capture and the revolving door that corrupts them during good 
times. However, more pessimistic versions of model III fear that crisis regulation will be drafted 
to seem tough to uninformed members of the public, but to actually do little to interfere with the 
profits of financial industry players who dominate both political gift-giving and have much more 
say in the process of drafting rules to implement the legislation.44 

Adherents of model III on the normative side see more room for socially beneficial 
regulation than do adherents of model II. They are both more distrustful of markets and 
somewhat less distrustful of regulators. They stress the tremendously destructive possibilities of 
crashing financial markets. The Great Depression is not just an aberration, but an always 
looming possibility.45 If true, that makes living with the costs of financial crises less attractive 
than pictured under model II, even in the versions of that that do grant a serious tendency to 
instability in unregulated financial markets.46 On the other hand, adherents of model III are 
somewhat more optimistic of the cognitive abilities of regulators, if freed from corrupting 
influences, to create and enforce rules that will on balance improve on the results of unregulated 
financial markets. Wise financial regulation may indeed be quite hard, but those who support it 
naturally believe that it is not impossible. 

D. Graphing the models" 

It may help to fix ideas more firmly to provide a few simple graphs to illustrate some of 
the ideas in the models. Let us look at how regulation varies over time before and after a 
financial crisis. For the most part, this sub-part pictures regulation as a one-dimensional factor 
that can vary from lower to higher levels. This is quite a simplification, although for a few 
specific items of financial regulation it is not that much of a simplification--for instance, capital 
requirements. At the end of this part, I will briefly discuss how one might complicate this simple 
picture. 

The graphs compare a posited optimal level of regulation with actual levels given the 
kind of political economy issues described above. The first set of graphs (Figures 1 through 4) 

43 Id. 
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assume that the long-run optimal and actual levels of regulation remain unchanged, with only 
cyclical variations above and below the long-run levels preceding and following a crisis. The 
second set of graphs (Figures 5 through 1 0) drop that assumption and allow for upward and 
downward movement in the long-run levels of regulation. In all 1 0 figures, the optimal level of 
regulation is shown in yellow, and the actual level is shown in blue. 

Figure 1 starts by showing the optimal level of regulation. We assume there is some 
long-run optimal average level of regulation, R,ao. However, in a boom period preceding a 
crisis, the optimal level of regulation increases. To simplify, I assume that increase is simply a 
one-time temporary increase from RAO to RBO.47 Following a crisis, for a time the optimal level 
dips below the long-run optimum, to Rco. After a while, the optimal level returns to 

Now, let us see how each of the three models sees the actual level of regulation compared 
with the optimum. Start with model I, as depicted in Figure 2. Outside the boom and crisis 
period, the actual regulation level is at the optimal level, RAO. As noted above, this is the 
relatively optimistic side of model I as compared with the other two models. However, during 
the boom period, the actual level of regulation drops to Rm rather than ri sing to RBo, as it 
optimally should. Following the crisis, with the post-crisis reaction the regulatory level rises 
above the average level to Re1, rather than dropping to Rco as it should. 

Models II and III are slightly more complicated. Figure 3 shows model II. The long-run 
average level of regulation, RA2, iS above the optimal level Rao. As with model I, the boom level 
falls below Ra2 and the crisis level rises above it, the opposite of the optimal pattern. The level 
following the crisis, Rc2, is much higher than the optimal level Rco--the difference reflecting 
both the procyclicality of the actual regulation and also the overly high baseline level of 
regulation. The analysis gets more complicated in the boom period, though, and Figure 3 shows 
several possibilities. Although the strength of regulation drops when it should rise, since the 
starting point is too high, how one evaluates that drop depends upon how large the drop is and 
how big the gap between average actual and optimal level regulation. If the level only drops a 
small amount, to RB21 > R~o, then the level remains higher even than the optimal level during a 
boom (which, you will recall, is elevated above the average optimum). At this point, one can 
simply wish regulation would fall even more. If, however, boom period regulation drops more to 
RB22, where R~o > RB22 > RAO, then at that point the level of regulation is weaker than the 
optimum for that period of time, though still above the long-run optimal level. How one 
evaluates this case is thus a little trickier.48 Should the boom period regulation fall to RB23 < 

Ra.o, it has clearly for this period of time gotten too weak even by the libertarian standards of 
model II, although (as we shall see) if one sees these cyclical changes as affecting long-run 
average movements in regulation, a temporary period of overly weak regulation may still be 
beneficial in the long run. 

Model III is the mirror image of model II, as shown in Figure 4. The long-run average 
level of regulation RA3 is below the optimal level Rao, reflecting the financial industry’s capture 

47 One could of course assume the optimal level increases in several stages, or in a smoother upward curve, but I 

don’t think doing so would add much. 
4s It becomes trickier still when we allow the long-run average level to move over time, with the possibility." that the 

cyclical variations help affect that long-run movement. 
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of the regulatory and political processes. During the boom period regulation weakens to RB3 
rather than strengthening, putting the level way below-the optimal book level of RBo both 

because of the procyclical movement and because it is starting from a low baseline. There are 
several possibilities for what will happen as regulation increases following the crisis. The 
increase may be slight enough, as with Rc3J, that it remains below the optimal post-crisis level 

Rco even though regulation has strengthened rather than weakened, given the low baseline level. 
Or, the strength of regulation may rise more, so that Rco < Rc32 < RAo, so that the strength is 
more than the optimal level following a crisis but still less than the long-run optimum. Finally, 
one could have Rc33 > R,~o, so that regulation temporarily arises above the long-run optimal 
level. 

These simple graphs so far treat the long-run average levels of regulation, both actual and 
optimal, as constant. That does not fully capture some of the dynamics underlying the models. 
That is particularly true for models II and III, but let us first consider model I. Figure 5 
illustrates one plausible possibility, it assumes that there is a long-run trend of increasing 
strength in regulation, perhaps reflecting greater complexity and inter-connectedness of financial 
markets. The optimal path of regulation follows an upward sloping line, moving above the trend 
line at the height of the boom periods and dropping below the trend line after a crisi s, then 
returning to the trend. The actual deviation from trend in Figure 4 is relatively modest--beyond 
the boom and bust, regulation follows the optimal trend line. It dips below the trend during the 
height of the boom, then goes back up and returns to the trend following a crisis. 

Figure 6 illustrates a somewhat more episodic dynamic under model I. Actual regulation 
stays largely fixed between bust and boom periods. During the height of the boom regulation 
~veakens, following below-the optimal trend level. The post-crisis strengthening of regulation 
greatly increases the level, bringing it well above the optimal level. As the post-crisis stasis 
kicks in, the optimal level gradually comes to match the actual level, then the actual level drops 
below the optimal again as the next speculative boom kicks in. As we shall see, I think this 
graph may well come closest to reflecting the core tendencies of American financial regulation. 
The actual level of regulation diverges from the optimal level most of the time--sometimes too 
high, sometimes too low. However, over time the level of regulation stays within shouting 
distance of the optimal level. There is a sort of second-best story here. Increasing regulation 
during a crisis is not what happens in the first best. However, that regulatory burst is needed to 
put in place needed new rules, it may over-shoot, and cause some problems during the crisis. 
However, the over-shooting corrects itself over time, as the regulatory level flattens out and then 
falls during the boom period. That fall is itself an over-correction, but some pruning of ill- 
conceived or dated rules is helpful. The second-best nature of this pattern both reflects political 
problems but also some inevitable imperfections of human learning. 

Figures 7 and 8 compare two different sorts of scenarios under model II. In both I 
assume that the long-run optimal level of regulation is constant, with cyclical adjustments in the 

49 boom and bust periods. In figure 7, the actual level of regulation is above the optimal level, but 
at least the gap does not widen over time. As drawn, the deregulatory move during the boom 
period is clearly a good thing--it brings the level of regulation closer to the optimum, helping to 

49 It is of course also possible to have the long-ran level of optiraal regulation increasing or decreasing under ~nodel 

II, but the discussion in the text goes far enough to illustrate the key dynamics. 
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eliminate the excessively strong regulation that occurs following crises. Figure 8 sketches a 
more pessimistic scenario. The boom period deregulation is weak and the post-crisis regulation 
is very strong, leading to an upward ratchet effect over time. The long-run average level of 
regulation increases over time, even though the optimal level does not.5° 

Figures 9 and 1 0 compare scenarios under model III. These assume, consistent with this 
model’s pro-regulatory tilt, that the optimal level of regulation trends upward over time.51 In 

figure 9, the actual level of regulation also trends upward over time, but it lags below the optimal 
level. The post-crisis strengthening, even if not the optimal timing for increased regulation, 
helps counter-balance the excessive deregulation that occurs during booms. Figure 10 shows a 
more pessimistic scenario. The actual level of regulation trends downward over time. Boom 
period deregulation brings regulation down, and the post-crisis strengthening is too weak to 
counter-balance that deregulation, perhaps reflecting a tendency for crisis regulation to look 
good to the uninformed while in fact allowing industry insiders to stop it from having much 
effect.52 

Even the more complicated graphs in Figures 5 through l0 do not do reality anything 
close to full justice. Let me mention one further complication. As graphed the timing of crises is 
taken as fixed, being the same for both the optimal and actual paths of regulation. That is not 
correct. The timing of financial crises is in part endogenous to the path of regulation. Optimal 
regulatory levels and timing will probably lead to fewer (and more manageable) crises than sub- 
optimal regulator5, levels. I say "probably" because under model II that may not actually be 
true--the overly high level of actual regulation may delay the onset of financial crises, but may 
do so at a cost to innovation and growth in the long run that is not worth paying. But at least 
under models I and III, one would expect to see more distantly-spaced crises under the optimal 
regulatory path. 

I won’t inflict on the patient reader alternative versions of all of the above graphs to 
reflect this possibility. Instead, Figure 11 illustrates how Figure 6 (which, we shall see, I think 
may best reflect much reality) might differ once we make the timing of crises endogenous. 
Figure 6, recall, shows a version of model I in which the optimal level of regulation trends up 
over time; the actual level does as well, but more episodically and pro-cyclically. In Figure 11, 
the crises, shown by the vertical dashed lines, are now different for the optimal and actual 
regulatory paths (yellow for the optimal, blue for the actual). The first crisis occurs earlier on the 
actual path than on the optimal, and indeed in the time period graphed, there is only one crisis on 
the optimal path while there are two on the actual path. 

IV. Sources of similarities and differences in the models 

Having sketched out each of our models, we can step back and analyze some of their 
leading similarities and differences. In doing so, we will consider how they analyze the demand 
side of regulation, the supply side of regulation, and the normative attractiveness of regulating 
financial markets and institutions. 

50 Romano, supra note 33. 
Sl A constant or even decreasing trend are also possible, but not illustrated here. 
s2 Krawiec, supra note 44. 
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d. Similarities 

Each model sees financial regulation moving procyclically. That is, the greatest pressure 
for increased regulation occurs during and immediately following a financial crisi s, while during 
boom times political pressure tends to favor deregulation, or at the very least stasis. 

All of the model stories I tell here are based in variants of public choice economics. 
Thus, one would expect some similarities in their analyses of the leading political trends, and one 
would be right. On the regulatory demand side, all models put a considerable amount of weight 
on a basic Olsonian special interest story.53 Relatively small and homogenous groups with 
similar interests will be better able to effectively organize and push their preferred policies. 
Thus, financial industry participants will be well-represented politically at all times, whereas 
most of the time the general public and consumers will be uninterested, uninvolved, and not 
directly represented. The models differ in their characterizations of what interest groups are 
likely to support at different stages in the cycle, but they agree in the focus on interest groups. 
All of the models also see the usual interest group story as changing for a relatively short time in 
the wake of financial crises. Behavioral biases, especially the availability bias, cause members 
of the public, and hence general politicians, to become temporarily aware of and interested in 
financial regulation. This plays a maj or role in the burst of regulation following crises. 

On the regulatory supply side, all models see an important role for capture by organized 
interest groups. Elected politicians are usually prone to follow the desires of organized groups 
because those groups provide campaign funds, and their members are the only ones likely to vote 
based on financial regulator?- outcomes. Agency regulators are prone to follow the desires of 
organized industry groups because of incentives created by the revolving door and because 
industry groups control the flow of crucial information that regulators need. The models differ in 
which groups they predict will organize most effectively and what kind of regulation or 
deregulation those groups will favor, and hence they differ in how they predict capture will affect 
regulatory outcomes, but capture is an important part of all three models. All three models also 
have room for a counter-story on the supply side, with regulators tending to be attracted to strong 
regulation as a matter of self-interest (or selection bias). The models differ in how much weight 
to give this factor relative to capture, with model II according it the most weight, but all models 
can acknowledge that it plays some role. Most strikingly, in model III this agency 
aggrandizement factor helps explain why the beneficial regulation passed during a boom does 
have some tendency to persist in part, and hence do some good, even during boom times when 
deregulatory pressure builds. 

In their normative analyses, all models agree that the procyclical nature of financial 
regulation is sub-optimal. They differ as to which part of the cycle deserves most blame, and in 
some cases even see one phase as providing a useful corrective, but all agree that absent the sorts 
of political factors analyzed here, one would prefer to have regulation grow stronger during 
market booms and looser during and immediately following market busts. All of the models 
agree that financial markets have an endogenous tendency to destructive crashes--even model II 
adherents are not laissez-faire Pollyannas (they may be laissez-faire, but they are not 

53 Olsork supra note 24. 
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Pollyannas). All of the models should also be able to agree that effective regulation is 
intellectually demanding, and that even absent corrupting politics, regulation is inevitably 
imperfect given the vast uncertainty of financial markets and our limited human understanding. 54 
They disagree in how they weigh these considerations, with model II distrusting regulators more 
and model III distrusting markets more,s5 but they can find common ground in the belief that the 
ever-changing dynamic complexity of the financial world gives good reason to distrust both 
financial markets and our ability to understand and effectively regulate them. 

B. Differences 

Despite these similarities, there are of course major differences among the five models. 
We see these differences in the analyses of the demand for regulation, the supply of regulation, 
and the normative evaluation of regulation. 

On the demand side, model III sees the dominant concentrated industry groups as on 
balance usually quite opposed to strong new regulation, and often in favor of substantial 
deregulation. This is a classic public choice dilemma: on one side (consumers, the general 
public) one sees quite diffused interests and on the other side concentrated interests. Where that 
occurs, one expects regulator?- decisions to strongly favor the concentrated interests. Thus, one 
will see either deregulation, or else regulation that favors those interests, e.g. by making it hard 
for new entrants in the industry. Model II sees concentrated groups as more diverse than that. 
For one thing, incumbent firms may often favor complicated rules as a way of keeping out 
industry entrants. Beyond that, for many matters there may be concentrated groups on both side 
of a debate, with some favoring strong regulation (e.g., activist institutional investors or trial 
lawyers). 

The models also differ over just how uninformed politicians and the public are in the 
wake of a crisis. Certainly most members of the public and general politicians are quite 
uninformed about financial markets and regulation. This is at the heart of the critique by model 
II that financial regulation after a crisis tends to be ill-advised. Pessimistic variants of model III 
also agrees that the public and politicians are uninformed, although it sees a rather different 
result--not foolishly strong and inefficient regulation, but rather ineffectual regulation that 
appears to address problems but in fact does little.56 Model III, however, points out that there are 

some advocates of the public interest--former regulators, academics, small but dedicated 
consumer groups--who do know what they are doing, and who, given the strong blast of public 
opinion following a crisis, can help take that ill-informed opinion and use it to create support for 
thoughtful and effective new rules.57 

On the supply side, model III stresses the capture theory of politics. Both politicians and 
regulators mainly respond to the interests of the best organized interest groups, although the 
mechanisms differ somewhat for politicians and regulators. Model II also sees capture as 

5-4 McDonnell, Don’t Panic, supra note 4; Hayek, supra note 7; Michael Oakeshott, Rationalism in Politics, in 
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important (although as we just saw, it differs in its analyses of which groups are best organized 
and what they are likely to seek). However, model II sees a major role for the tendency of 
agency bureaucrats to seek expansive rules, as aggressive pushing of rules can expand their 
personal power and influence. This factor creates much more of a tendency under this model 
towards strong regulation, and over-regulation, than one finds in models which downplay this 
factor. That said, model III does find this factor present to a modest extent, and believes it can 
be useful both in providing expert guidance in drafting new rules following a crisis, and also in 
extending the positive influence of needed regulations even well into a boom period, when most 
factors start pushing for deregulation. Were model III to argue that deregulation occurs too 
quickly, it would be hard for it to defend regulation following a boom. After all, such new 
regulation does create some drag at the time of creation, when markets are still in tough shape, 
and if the regulation becomes ineffective right as soon as markets recover, it is hard to see how 
such regulation could do some net good. To defend regulation, advocates of model III must 
believe that some factors do exist to make regulation do some good when it is needed, even if 
those factors are ultimately overwhelmed by pressures for deregulation. 

The differences in the analyses of regulatory demand and supply help explain the 
differences in normative evaluation of regulation and deregul ation. Model II sees interest groups 
as relatively balanced during good times, with regulator aggrandizement helping to push for 
increased or at least maintained regulation. Thus, it does not see political factors as creating 
much concern for excessive deregulation. Model III sees the interest groups during good times 
as much less balanced, and sees a weaker role for regulator aggrandizement. Hence, it sees the 
balance of forces as tending to favor deregulation beyond the level suggested by the public 
interest. During and following a crisis, model II see san ill-informed public adding much weight 
to a previously balanced scale, creating a tendency for over-regulation, regulation which is likely 
to be ill-advised given how uninformed its advocates are. Model III, by contrast, sees the surge 
of public interest as helping to balance what was a quite unbalanced political dynamic, and it 
thinks there are enough persons and groups around to help wisely shape the new rules that they 
will often not be badly ill-advised. 

The models also tend to differ in their normative analyses of markets. All of the models 
we consider here do grant that financial markets may be inefficiently unstable (although of 
course there are still some persons who cling to optimistic stories of efficient capital markets),s8 
However, they do typically tend to differ in their analyses of how badly wrong markets are likely 
to go. Anti-regulation advocates from Milton Friedman to Roberta Romano have tended to see 
financial markets as for the most part leading to good results. They may have some serious 
flaws, but if left mostly to their own devices, they believe that most of the time financial markets 
will accomplish much good, while the times when they create damage during and following 
crashes are manageable if unpleasant. In contrast, many advocates of strengthened regulation 

s9 tend to paint a darker picture of what could happen without firm regulation. The Great 
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Depression is the dread example. Indeed, the Great Depression is not even the ~vorst case 
scenario. The more danger financial markets pose, the more room there is for celebrating 
vigorous regulation even if one grants that wise regulation is quite hard, and that even the best of 
all reasonably likely rules will likely have serious gaps and unintended consequences. 

V. Historical evidence 

Choosing among these competing models is no easy task. They differ greatly in their 
underlying models of financial markets and politics, in their weighing of conflicting empirical 
evidence, and in deep normative commitments. Ultimately, available empirical evidence is weak 
and ambiguous enough that it cannot definitively tell us which model best fits the world. All 
analysts bring their own preconceptions to the topic, and those preconceptions are strong enough 
to allo~v us all to see what we are looking for. Still, a quick look at the history ofU.S.6° financial 

regulation does I think help shed some light on the competing models. 

The grandest cycle in financial regulation began with the New Deal financial reforms 
following the crash that led to the Great Depression. The new regulatory system basically 
remained--remains--in place, but the deregulatory cycle began several decades later, in the late 
sixties or early seventies. 

The New Deal essentially created federal securities regulation. Before, there was blue 
skies regulation at the state level, but very little at the federal level. The Securities Act of 193361 
and the Securities and Exchange Act of 193462 created the core of modern federal securities 

regulation~ The ’34 Act also created the federal agency which oversees and implements that 
regulation, the SEC. Later in the decade, the Public Utility Holding Company Act of 1935,63 
Investment Company Act of 1940,64 and the Investment Advisers Act of 194065 added regulation 

to further elements of financial markets. These acts were quite clearly inspired by securities 
market abuses which were perceived as having helped bring about the stock market crash. 
Moreover, the Great Depression helped put in power a Democratic Party willing to enact heavy 
regulation. Even more crucial were reforms in the regulation &banks in the National Banking 
Act of 1933:66 the creation of the FDIC and depository insurance, and the Glass-Steagall Act 

~vhich separated commercial and investment banking. A final pillar of the New Deal system was 
the Bretton Woods system of fixed exchange rates and international capital controls which 
limited the flow of capital around the world. 

It took several decades for the New Deal system of financial regulation to start to 
significantly loosen. The first half of the forties were of course taken up with a great war, and 
the second half of that decade was still dominated by attempts to stabilize countries in the 
aftermath of the war. The economy gradually normalized and economic growth accelerated in 

60 More ilhuninating still would be a comparative examination of the histol3, of financial regulation in a ~mmber of 

jurisdictions, but that is beyond this paper and my own competence. 
61 48 Slat. 74. 

62 
Pub. L. 73-291, 48 Star. 881. 

63 
Pub. L. 74-333. 

64 
Pub. L. 76-768. 

65 Pub. L. 
66 

Pub. L. 73-66, 48 Star. 162. 
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the fifties and sixties. Growth started to put pressure on the strict system of financial regulation. 
The first part of the system to collapse was Bretton Woods, which began to wobble in the late 
sixties and failed completely in the early seventies. 

Deregulation of domestic finance began in earnest in the seventies. Inflation and high 
interest rates stimulated creation of new financi al products like mutual market funds. Regulators 
allowed these new products, and the products put pressures on established institutions like banks 
and savings and loan companies. The established institutions in turn pushed for lightened rules 
on what products they could offer, markets they could enter, and interest they could charge. 
Deregulation took the form of both lenient interpretation of existing rules, revised regulations, 
and statutory changes.67 

Deregulation continued in the eighties and nineties. The market for securitization of 
mortgages and other financial products took off, with relaxed rules helping to create the 
possibility. Credit default swaps and other exotic new derivatives were created, and regulators 
did little or nothing. Financial companies diversified in ways previously not allowed, and 
regulators and politicians responded by increasingly weakening and then repealing the Glass- 
Steagall Act.68 The market for sub-prime loans took off, and regulators again did little or 
nothing.~9 In the area of securities law, the Supreme Court turned to more constrained 
interpretations,7° and then Congress passed the Private Securities Litigation Reform Act of 
1995,7J both institutions acting out of concern that shareholder class actions were getting out of 
hand. 

What exact role all of this deregulation played in helping cause the financial crisis of 
2007-08 is heavily debated, but it seems likely it was a major cause.72 Several years after the 

crisis, Congress responded with the most extensive new regulation of financial institutions and 
markets since the New Deal, the Dodd-Frank Act.73 The Act is quite long and complex, and its 
merits are highly debated.74 Moreover, the ultimate effect of most of the Act depends on rules 

and studies that are mostly still in process. So, at this point it is far too soon to evaluate which 

model best describes Dodd-Frank. Was it an ill-conceived over-reaction, as models II and III 
would suggest?7s Was it a needed correction to years of deregulation and new financial 

67 Engel & McCoy, supra note 42; Gerding, supra note 2. 
68 Gramm-Leach-Bliley Act., Pub. L. 106-102, 113 Star. 1338. 
69 Engel & McCoy, supra note 42. 
70 Cases 
71 

Pub. L. 104--67, 109 Stat. 737.. 
7~ Engel & McCoy, supra note 42; Stiglitz, supra note 45; SIMON JOHNSON & JAMES KWAK, THIRTEEN BANKERS 
(2010); Roubini & Mihm, supra note 59; RAGHURAM G. RAJAH, FAULT LINES: HOW HIDDEN FRACTURES STILL 

THREATEN THE WORLD ECONOMY (2010). 
73 Pub. L. 111-203, Stat. 
74 McDonnell, Don’t Panic, supra note 4; DAVID SKEEL, THE NEW FINANCIAL DEAL: UNDERSTANDING THE DODD- 

FRANK ACT AND ITS (UNINTENDED) CONSEQUENCES (2010); VIRAL A. ACHARYA ET. AL., REGULATING WALL 

STREET: THE DODD-FRANK ACT AND THE NEW ARCHITECTURE OF GLOBAL FINANCE (2010); dissent 1o national 

report; Arthur E. Wilmarth. Jr., The Dodd-b~ank Act: A Flawed and Inadequate Re~sponse to the Too-t3ig-7~-Fail 

Problem, 89 ORE. L. REV. 951 (2011). 
7s Romano, supra note 33; Bainbridge, supra note 33. 
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products?76 Was it a facially liberal reform that will turn out to have no teeth as implemented?77 

Time will tell. Maybe. 

Less dramatic cycles occurred before the Great Depression. Following the Panic of 1907, 
Congress created the Federal Reserve. The Federal Reserve was intended to set monetary policy 
and act as a lender of last resort during panics, and of course also became a maj or banking 
regulator. The Fed did not perform too well in its first major test, the Great Depression. Indeed, 
Milton Friedman famously blamed the Fed for the Great Depression.78 Though as I shall discuss 
the Fed’s independence is meant to protect it from cyclical political influences, in the lead-up to 
the latest crisis the Fed showed itself vulnerable to the tendency to deregulate too far during 
financial booms.79 

[Need to add material on nineteenth century.] 

Even this brief history suggests to me that some extreme versions of models II and III, 
which see little movement in their preferred direction even during the most favorable phases, are 

not gen~e0rally accurate. Some model II advocates see little tendency to deregulate even during 
booms, but the extensive deregulation that began in the seventies suggests strongly to me that 
this version of model II is wrong. Roberta Romano, the best proponent of model III, downplays 
the amount of deregulation that occurred, and points to how long it took. For instance, over six 
decades passed from the passage of Glass-Steagall to its repeal.81 Indeed, but the gradual erosion 

of Glass-Steagall began several decades before its complete repeal. The collapse of Bretton 
Woods came earlier still, and by the mid seventies rules on usury and limits on new financial 
products began to seriously loosen. Another major form of deregulation, which Romano ignores, 
occurred as regulators failed to respond to ne~v financial innovations,a2 The almost immediate 

backlash against Dodd-Frank also suggests to me that the latest round of regulatory tightening 
will see some loosening before long.s3 

And yet, there does seem to be a related truth that this version of model II gestures 
towards, albeit in an exaggerated way. Although the stren~h and effectiveness of financial 
regulation may ebb and flow with market cycles, there does seem to be an upward tendency. 
Even with the significant deregulation of the last few decades, pre-Dodd-Frank we still had a 
much stronger and more extensive set of rules in place than was true before the New Deal. 
During the boom period we cut back on rules created in the Great Depression, but we were very 
far from eliminating those rules completely. 

76 McDonnell, Don’t Panic, supra note 4; Coffee, supra note 26. 
77 Krawiec, supra note 44. 
78 

FRIEDMAN’, MILTON, A MONETARY HISTORY OF THE UNITED STATES, 1867-1960 (1963). 
79 Engel & McCoy, supra note 42. 
~0 Romano, supra note 44. 
81 Romano, supra note 33. 
s~ Gerding, supra note 2. 
S3Indeed, after I wrote the first draft of this essay, Congress passed the JOBS Act, which loosened securities 
regulation in a number of di~nensions. This occurred close enough to the last crisis that it is indeed a rather striking 
counter-example to ~ny core com~tercyclicality claim. 
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So, if they do tend to persist at least in part, how should we evaluate the effectiveness of 
the maj or regulatory initiatives following crises? Were they too intrusive and misguided (model 
II), ultimately ineffectual (pessimistic versions of model III), or did they provide strong but 
needed limits on financial markets and institutions (model III, slightly less pessimistic)? Dodd- 
Frank is still too recent, but what about the reforms that followed the crises of 11907 and 11929? 
The Federal Reserve was the main response to the Panic of 11907. Many strong criticisms of the 
Fed can be made. Its performance during the Great Depression was poor.a4 It has been a spotty 
banking regulator, getting far too caught up in the deregulatory movement that preceded the 
latest crash,as Some might think we would be better off with no Federal Reserve at all.a6 And 
yet, not many would think so. Over time, it has become better at setting monetary policy, it still 
makes mi stakes, but on the whole seems to do a good j ob. Even its most recent significant 
misstep in monetary policy, holding interest rates too low for too long in the early 2000s, which 
helped cause the financial crisis, is quite understandable. Inflation was not getting at all out of 
control. The main reason to raise rates was to forestall an asset bubble in housing prices, and yet 
there were good arguments that the government was not good at spotting such bubbles and that it 
was best to let potential bubbles play" themselves out, and respond to the aftermath with available 
tools,a7 In retrospect that looks wrong, but not stupid. On balance, the Federal Reserve looks 
like a quite useful response to financial crisis. 

As for the New Deal legislation, deposit insurance and the FDIC seem to have ended 
contagious runs on conventional banks. In the latest crisis we in effect saw runs on shadow 
banks not covered by the FDIC, and we now need to figure out whether and how to extend the 
insurance idea outsi de the world of banks as defined legally, aa But bank runs, the source of 
traditional financial panics, are no longer a threat. Deposit insurance does create some moral 
hazard, and banking regulation and supervision may not fully eliminate increased risk-taking 
But on balance the FDIC seems to have created much more stability; its benefits clearly seem to 
outweigh its costs. One sees few people calling for the elimination of deposit insurance for 
banks; there is a reason for that. 

The net benefits of securities regulation have been somewhat more debated. Some 
empirical studies have suggested that regulation has been on balance ineffective or harmful. 89 
Other studies have suggested positive effects.9° Studies also differ on the net benefits &the 
efforts of the Private Securities Litigation Reform Act of 1995 to scale back securities fraud 
lO,O ,°    91 mganon. To me, the most persuasive evidence is a body of comparative quantitative research 

s-~ Friedman, supra note 78. 

s5 Engel & McCoy, supra note 42. 

~6 Ron Paul 

~ McDonnell, QfMises andMin(sky), supra nolle 4 and sources there. 

ss McDonnell, Don’t Panic, supra note 4 
s9 Stigler, George, Public Regulation of the Securities ?~[arket, 37 J. Bus. 117 (1964);Benston, George J., Required 

Disclosure and the Stock~/Iarket." An Evaluation of the Securities Exchange Act of 1934, 63 AMER. ECON. REV. 132 

(1973). 
90 Friend, Irwin & Ed~vard S. Herman. 7~e SEC Through a Glass Darkly, 37 J. Bus. 382 (1964); Michael 

Greenstone, Paul Oyer & Annette Vissing-Jorgensen, Mandated Disclosure, Stock Returns, and the 1964 Securities 

Act Amendments, 121 QUART. J. ECON. 399 (2006). 
91 Perino, Michael A., Did the Private Securities Litigation R@t~ Act ~ork?, U. ILL. L. REV. 913 (2003); Choi, 

Stephen J., Do the Merits Matter Less After the Private Securities Litigation Reform Act?, 33 J.L. ECON. & OR~. 

398 (2006); All, Ashiq and Sanjay Kallapur, Securities Price Consequences of the Private Securities Litigation 
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that suggests that U. S.-style protections of shareholders and creditors helps lead to deeper 
financial markets.92 Most of the developed world has copied American securities regulation. 
Maybe everyone has gotten it wrong, but the pattern is at least suggestive. 

The most important part of the New Deal financial legislation that I find rather harder to 
justify is Glass-Steagall. I have never found the link to the causes &the Great Depression very 
plausible, nor do I see a strong story tying the end of Glass-Steagall to the latest crisis. Glass- 
Steagall prevented the development of universal banks, which have been useful in countries like 
Germany and Japan.93 Still, it must be noted that some very good economists disagree, and do 
see the end of Glass-Steagall as one of the causes of the crisis.94 

Before the great crisis of 2007-08, we had the smaller crisis of the dot com boom and 
bust, which initiated a small recession in the early 2000s. In the wake of that crisis and related 
scandals such as Enron and Worldcom, Congress enacted the Sarbanes-Oxley Act.9s To some 
extent the jUgU6 is still out on SOX. At least one element, the auditor internal control certification 
requirement, seems to have been a costly mistake.97 Other rules, such as a new regulatory 
system for auditors and independence requirements for auditors and directors, do not seem to 
have been as clearly misguided and costly, although it is also unclear whether they did much 
good.9s Overall opinion on the effectiveness of SOX is mixed, with some arguing it did some 
modest good,99 others arguing it is hard to tell if it its costs were greater than its benefits,l°° and 
yet others arguing that it did much harm.l°l 

On balance, the evidence on the effects of maj or cri sis-related regulatory innovations is 
ambiguous and debated. If you believe that either Glass-Steagall or SOX was either quite 
harmful or accomplished little, that is some evidence for model II. A staunch skeptic of 
regulation might go further and condemn all of the New Deal financial regulation and the 
Federal Reserve Act to boot. There is some evidence to support such a claim, but on balance I 
find it quite implausible. Although surely there are problems with parts of the New Deal 

Reform Act of 1995 and Related Events, ~x ACCOUNTINO REV. XX (2001); Johnson, Mafilyn F., Ron Kasznik and 

Karen K. Nelson, Shareholder Wealth EffO.cts of the Private Securities Litigation Reform Act of 1995, 5 REV. 
ACCOUNTING STUD. 217 (2000). 
9: La Porta, Rafael, Florencio Lopez-di-Silanes, and Andrei Shleifer, The Economic Consequences of Legal Origins; 

Thorsten Beck, Asli Denfigurc-Kunt, and Ross Levine, Law and Finance: ~[~y Does Legal Origin Matter?, 31 J. 
COMP. ECON. 653 (2003). 
93 McDonnell, Brett, Banks" and I/enture (2apilalisls: Are the New Rules 7bo Tough, Too Weak, Or,Just Right?, 1 

MINN. J. BUS. L. & ENTREP. 13 (2002). 
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9~ Ribstein, Larry E., Markets v. Regulatory Re~sponses to Corporale t@aud." A Critique of the Sarbanes-Oxley Act of 
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legislation, and the Federal Reserve is far from perfect, still financial markets are much more 
stable and less damaging in their crises than they would likely be without that legislation. 

And yet, regulation does seem to go too far at times. Glass-Steagall and elements of 
SOX (at least § 404(b)) are arguably evidence of this. The extensive barriers to entry and price 
ceilings that characterized much bank regulation in the decades after World War II are more 
clear evidence. At least some of the deregulation that occurred in recent decades was justified. 

Thus, the basic story of model I seems to find a good deal of support in the history of 
American financial regulation over the past century. Not complete support, mind you--there are 
enough examples of misguided crisis statutes and regulations to provide grist for the mill of the 
other models. But my own evaluation is that overall, crisis regulation has improved financial 
markets and institutions, yet it frequently goes rather too far and needs to be pruned. The version 
of model I pictured in Figure 11 may come closest to this story. Most of the time, the actual 
level of regulation is either above or below the optimal level, climbing above the optimal level in 
the regulatory outburst following a crisis, only slowly drifting back towards the optimal level 
thereat~er, eventually dropping below the optimal level in the speculative boom leading up to the 
next crisis, only to repeat the pattern again when that next crisis hits. And yet, the actual level of 
regulation at least roughly tracks the optimal level over time, as opposed to the divergence we 
see in many versions of models II and III. Ideally, expanded regulation would occur during 
boom times and the cutbacks would occur following crises. However, political realities tied in 
part to underlying human limitations of cognition and attention stop that from happening. If we 
are going to get needed regulation, it is mostly going to have to happen following crises. If we 
are going to cut back on unnecessary regulation, it is mostly going to have to happen during 
booms. At least under model I (unlike models II and III) the long-run average for the level of 
regulation is roughly optimal, even if the timing of changes is not. This is not the first best; it is 
maybe at most third best. But that beats sixth best. 

Yet, the evidence is mixed enough that it presents a real quandary as we turn to our final 
question, namely what sorts of procedures might help dampen the excessive swings of the 
regulatory cycle. If, following model III it were clear that the main problem is excessive 
deregulation in good times, then procedures that make it harder to deregulate would be what we 
want. And yet, sometimes regulation does go too far, and cutting back is desirable. One way to 
put it, drawing from the theory of statistical inference, is that we face two types of errors with 
both new and existing rules. Type I error consists of enacting or keeping in places rules which 
harm society on net. Type II error consists of failing to enact or weakening rules which benefit 
society on net. Were we confident that one of these types of errors is quite a bit more likely than 
others, we could simply put in place procedures that tend to limit that type of error. 
Unfortunately, it is hard to make procedures so discriminating. Instead, for the most part 
procedures which reduce type I error tend to increase type II error, while procedures which 
reduce type II error tend to increase type I error. 

Making the task either harder or more promising, I’m not sure which (perhaps it is both), 
is the cyclical nature of likely error. That is, we are more prone to commit type I errors during 
and shortly after financial crises, while we are more prone to commit type II errors during 
financial booms. Thus, if we can find ways to strengthen anti-type I procedures during crises but 

{ PAGE \* MERGEFORMAT } 



weaken them in booms, and do the opposite for anti-type II procedures, that would be great. But 
is there a plausible way to do that? 

VI. Administrative responses 

In this section, I survey a variety of procedural responses that we already use or that we 
could use to try to dampen financial regulatory cycles. Let us start by considering procedures 
that tend to slow down the passage of new statutes and regulations. Why start there? The 
analysis at the end of last section suggests it is a promising place to look. Our political economy 
analysis suggests a tendency to commit type I errors during and shortly after financial crises-- 
that is, we may enact ill-considered new rules. During booms, we are more prone to type II 
errors--that is, we may weaken or repeal existing beneficial rules. In both cases, changes to the 
status quo are causing the problem. Hence, putting in place some road bumps to slow down 
change may well make sense. However, our analysis also suggests the problem with this: in 
many instances, changes may be good (at least, second or third best good). In particular, new 
rules following crises are often on net helpful. Procedures that go too far in blocking change 
would risk blocking such beneficial new rules. 

American law is filled with ways in which we slow down new rules. As for federal 
statutes, the constitutional requirements of bicameralism and presentment require the approval of 
a majority (at least) of Senators, Representatives, and the President. Congressional rules such as 
the committee process, the control of house leadership over the agenda, and the filibuster in the 
Senate, put further roadblocks in place. For administrative regulations, the notice-and-comment 
process, judicial review of both procedure and substance, and required cost/benefit analyses, 
among other things, create obstacles to passage of new regulations. All three of our models 
appreciate the presence of such obstacles during at least one phase of the regulatory cycle. 
Model I approves for both phases, since it sees a tendency to over-regulate during a crisis and 
then to deregulate too much during booms. Model II supports limiting new rules following a 
crisis, while model III supports limiting deregulatory initiatives during a boom. But, for all but 
model I the effects of roadblocks are more ambiguous. For model II, new initiatives should be 
encouraged during booms when they tend to lead to deregulation, while for model III new rules 
should be encouraged during a crisis when they tend to lead to effective new regulation. 
Moreover, insofar as one buys the conclusion of my brief historical survey that model I may best 
a second or third best process given underlying human limitations, then it is quite unclear that we 
really want to be blocking new rules. The timing of the rules may be all wrong, but at least the 
rules do in the long-run make needed changes in the regulatory system. In contrast, if one tends 
to believe model II, then obstacles look more promising--yes, they may block useful 
deregulatory initiatives during booms, but since such deregulation tends to only partially un-do 
the damage wrought by crisis rules, that cost is likely outweighed by the benefits of blocking 
misguided rules following a crisis. 

What one really wants are intelligent roadblocks, which tend to block bad new rules but 
not beneficial ones. That is of course hard, but we do try. Within Congress, one hopes that the 
committee system will tend to sift through conflicting arguments and sort out those proposals 
with the best chances of producing good results. The expertise of committee members and their 
staff, combined with the chance for interested parties to present evidence and arguments at 
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hearings, may increase the intelligence of the process. On the other hand, the specialization of 
committee members is also more likely to lead to their capture by special interests, either through 

focused lobbying or through the selection bias of who winds up on which committee. The 
committee hearing process presents a vital path for getting important information to 
Congressional decisionmakers, but it also provides a way for financial industry insiders, who 
have most of that information, to unduly influence those decisionmakers. 

Similar advantages and disadvantages appear for the process of notice-and-comment 
rulemaking by specialized agencies. Agency specialization allows for useful expertise, and the 
comment process can generate useful information for evaluating proposals. But those 
specialized agencies are also subject to capture, and the comment process is often dominated by 
informed industry insiders. 102 

Hard look review. Judicial review of administrative regulations seems a promising 
strategy for intelligently weeding out the worst of new" rules. Courts may strike down regulations 
that are arbitrary and capricious. 103 Courts have varied as to how much scrutiny they engage in, 

but sometimes they have engaged in hard look scrutiny, which examines fairly closely how 
agencies justify new regulations. There has been much debate among administrative law 
scholars as to the effects of hard look scrutiny. 104 There is a tradeoff. If courts engage in only 

~veak scrutiny, they ~vill screen out few- regulations. On the other hand, if they engage in stricter 
scrutiny, there is a risk of striking down worthy regulations. At least arguably this has already 
happened for one important new" regulation under Dodd-Frank, the SEC’ s proxy access rule. The 
D.C. Circuit’s decision striking down the proxy access rule is rather arbitrary and capricious in 
its characterization of the SEC’s justification of proxy access as arbitrary and capricious.l°s If 

the D.C. Circuit were to behave like this in reviewing many of the new regulations that agencies 
must write under Dodd-Frank, it is not at all clear how those agencies, inundated with 
rulemaking mandates, will ever be able to adequately justify their work product. One hopes that 
the proxy access case is an aberration. On the other hand, for an advocate of model II, the case 
gives hope that courts will protect us from a series of rushed and sloppy new rules under a 
mostly misguided statute. 

Agency independence. Independent agencies are a standard procedural strategy for 
insulating regulators from political pressure. Examples in U.S. financial regulation include the 
Federal Reserve and the SEC.1°6 By insulating agencies from political influence, independence 

102 Krawiec, supra note 44. 
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can help reduce some of the procyclicality that flows from the demand for regulation. The 
Federal Reserve’s setting of monetary policy is an interesting example--achieving 
countercyclical policy is a particularly crucial goal in that area, and the Fed’s independence is 
seen as a critical component of its relative success. 107 Of course, even in monetary policy the 
Fed has not always been successful in making its actions countercyclical, 108 and it has been less 
successful in the area of financial regulation, in part because it seems to have seen regulation as 
less central to its identity than monetary policy. 

Interestingly, and perhaps disturbingly, across many countries, including the U.S., the 
reaction to the latest financial crisis has somewhat decreased the importance of independence 
among financial regulators.1°9 It appears that politicians want regulators to be more directly 
accountable to them given the renewed focus on the importance of financial regulation. In the 
U.S., this tendency appears in the decision to make the Secretary of the Treasury the chair of the 
new Financial Stability Oversight Council which coordinates federal financial rulemaking. ~0 
However, agency independence still appears as an important strategy in parts of the Dodd-Frank 
Act, most importantly in the new Consumer Financial Protection Board. The CFPB has a budget 
that is independent of Congress, one of the most important elements of agency independence. 
[appointment and removal] However, its budgetary independence has come under attack from 

opponents--Congressional Republicans have vowed to block ap~ointments to the CFPB unless 
its budgetary independence is reduced, among other conditions. Greater accountability to 
Congress presumably sew’es some worthy purposes. However, from the perspective of 
smoothing the regulatory cycle and making it less procyclical, decreasing the budgetary 
independence of the CFPB is pretty clearly a bad idea. Indeed, preferred reforms would seem to 
move in the opposite direction, stren~hening the power of independent agencies. For instance, 
from the perspective of the issues considered in this paper, it would be better to have the FSOC 
chaired by the Chair of the Federal Reserve rather than the Secretary of the Treasury. 

Sunset clauses. Roberta Romano has recently suggested sunset clauses as part of all new 
financial regulation.112 Under this proposal, a review panel would evaluate crisis-driven 

financial regulation after a set period (Romano mentions five or six years). It appears in her 
suggestion that Congress would need to re-authorize the legislation after receiving the panel’s 
report, or else the legislation would lapse. This proposal is attractive from the perspective of 

107 AS Federal Reserve chair William Martin is said to have said, "The Federal Reserve, as one writer put it, after the 

recent increase in thc discount rate, is in the position of the chaperone who has ordered thc punch bowl removed just 
when the party was really warming up." http://www, standupeconomist.congblog/martins-ptmch-bowl-quote-a- 
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independent to resist public pressure to inflate. I’m inclined to discom~t most pnblic choice explanations of 
monetary policy failure, and fall back on the "It’s the stupidity, stupid." explanation." 
http:iiwww.themoneyillusion, comi?p= 13 80 5 

109 AALS paper 
110 § 

111 

112 Romano, supra note 33. 

{ PAGE \* MERGEFORMAT } 



model II (Romano is a leading model II proponent). Since crisis regulation is likely to be 
inefficient according to model II, and since that model views the political process as least 

trustworthy immediately following crises, the sunset proposal would lead to a welcome pruning 
of mostly bad new rules. 113 

The sunset proposal is obviously problematic from the perspective of model III. It would 
undermine good crisis rules, and put them at risk during boom periods which feature a tendency 
to deregulate in excess. 1~4 Romano argues that even if one accepts this perspective (which she of 

course does not), having review of a regulation done in public is better than subverting the rule in 
the dark through a captured agency process. ~5 From the perspective of model I, I do think there 

is some value to having a public, more transparent, review process, both to shed a light on 
industry involvement and also to scrutinize cri sis rules which do with some regularity tend to 
overshoot. However, if the sunset proposal creates a default whereby the rule will terminate 
without new Congressional action, the critique of agency capture during boom periods shared by 
models I and III does create great concern. By the time a rule comes up for review, Congress is 
likely to face strong pressure to favor the financial industry. Expecting Congress to renew even 

good but tough rules during such times seems foolhardy. However, provisions that merely 
mandate a study by a review panel, Congress, or agencies at the sunset period without requiring 
Congressional re-authorization may be more defensible. Indeed, the many mandated reports to 
Congress under Dodd-Frank are a variant of this more modest idea. One could give these reports 
more oomph than they possess under Dodd-Frank by setting up a panel of independent experts, 
rather than the implementing agency, to review the law after (say) five years, and giving clear 
criteria to that panel, as Romano suggests. ~16 The review requirement could also stipulate that 

the review panel should formulate proposed amendments to the legislation, including the 
possibility of complete repeal, if its review- suggests such amendments would be desirable. 

Contrarians. Dan Schwarcz and I have called for the increased use of what we call 
"regulatory contrarians.’’~7 We define such contrarians by three features: affiliation with a 

particular regulatory body while simultaneously enj oying meaningful independence from that 
body, persuasive influence over the agency by virtue of its position, and limited to no regulatory 
authority of its own. ~s These regulatory contrarians can review both existing and proposed new- 

rules as well as financial market developments, and suggest areas where current rules do not 
seem to respond adequately to market risks. They can be a way both of combating destructive 
deregulation during boom periods while also promoting useful deregulation--there 
independence and the fact that they themselves do not write rules help limit their exposure to 
political pressure. The hard part, though, is finding ways to increase the chances that agencies 
will actually listen to the recommendations of regulatory contrarians. Existing examples include 
the Taxpayer Advocate Service within the IRS, Offices of Public Counsel in some states, 
inspectors general, and the Center for Insurance Policy and Research. 119 We argue that the 

Dodd-Frank Act includes a number of potentially useful contrarian institutions. Perhaps most 

l13]d" 

114 Coffee, supra note 26. 

115 Romano, supra note 33. 
l16]d" 

117 Brett McDonnell & DaNel Schwarcz, Regulatory Contrarians, 89 N. CAR. L. REV. 1629 (2011). 

118 ]d. at 1645-46. 
l19]d, at 1654-66. 
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significant is the new Office of Financial Research. Other examples within the Act include the 
Federal Insurance Office, the Council of Inspectors General on Financial Oversight, the Investor 
Advisory Committee and the Office of the Investor Advocate within the SEC, and the Consumer 
Advisory Board within the CFPB. 

A4andated studies. Dodd-Frank mandates that administrative agencies conduct dozens of 
studies concerning various perceived problems. One analysis found that the Act dictates 243 
new rulemakings, 67 studies, and 22 periodic reports.~2° These serve a potentially useful role in 

displacing the regulatory energy that immediately follows a financial crisis. Regulating too soon 
can both lead to misguided rules, if those setting them do not fully understand what they are 
doing, and can also restrict financial markets during a time when they are already suffering. 
Mandated studies give the agencies time to reflect, gather more information, and research 
possible ways to address problems revealed by the latest crisis. They also push into the future 
any new rules which may result from the crisis, which reduces or eliminates the problem of 
implementing newT restrictions when markets are struggling. 121 

The biggest challenge for this strategy is that the political will to support new rules may 
have disappeared by the time the mandated studies are completed. But at least some times, the 
interests of bureaucrats in strong rules may combine with some lingering populist pressure to 
regulate. Most of the mandated studies are combined with a requirement to report to Congress 
on the results; these reports may provide a way for those with an interest in new regulation to 
help prolong general political attention and pressure. 122 The new regulatory contrarians may also 
champion possible rules suggested by some studies.123 There is a careful balance required for 
this strategy to succeed--the time for studies must be long enough to allow for meaningful 
reflection and learning and to let markets recover somewhat while not being so long that the will 
to regulate has completely disappeared by the time the studies appear. 

Automatic triggers. Dodd-Frank requires regulators to make capital requirements for 
certain regulated institutions countercyclical. 124 The new Basel regulatory framework also calls 
for countercyclical capital requirements. 125 Obviously, this is a direct attack on the procyclical 

regulation problem. The question is, how are regulators supposed to implement this idea? If 
requirements are made to vary at the discretion of regulators, one would fear that the sorts of 
political and cognitive stresses analyzed in this article would frustrate the aim of this 
requirement. 126 So it would seem to be better to tie procyclical capital requirements to a rule that 
is more or less clear and automatic. 127 The obvious, and difficult, question is of course what 

measure such requirements should be tied to. We need measures that are not (very) gameable 
and that accurately reflect what is going on in financial markets. That is not easy, not by a long 

120 http://www.thecorporatecounsel.net/Blog/2010/07/see-page-344-hooray-kirkland.html 
121 McDonnell, Don’t Panic, supra note 4. 

122 ]d. 

123 ]d. 

12~ § 616. 
125 Basel Committee on Banking Supervision, Basel Ill." A Global Regulatory t~?amework for More Resilient Banks 

and Banking Systems (2010). 
126 Kowalik, supra note 17, at 72-73. 

12~ Id. at74. 
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shot.12s Spotting emerging financial bubbles is intrinsically difficult. Indeed, were it easy, the 

bubbles would generally not occur. Are there really automatic measures that can serve as a good 

proxy? 

VII. Conclusion 

I’m done. 129 

128 ]d.; Mathias Drchmann et al., Counter-cyclical Capital Bt(/brs: Exploring Options, BIS Working Papers No. 317 

(2010). 
129 Real conclusion to follow. 
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Figure 2 
Regulation under Model 1 
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Figure 3 
Regulation under Model 2 
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Figure 4 
Regulation under Model 3 
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Figure 5 
Model 1 with increasing level of regulation 
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Figure 6 
Model I with increasing level of regulation 
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Figure 7 
Model II 
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Figure 8 
Model II with increasing average regulation 
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Figure 9 
Model II with increasing regulation 
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Figure 10 
Model III with decreasing actual regulation 
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Figure 11 
Model I with endogenous crisis timing 
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Abstract: 
Institutional complementarities, financial market performance and regulatory hedging 
Marc Schneiberg 
July 5, 2012 

A decade of institutional scholarship has forcefully argued that market performance 
depends not just on the types of institutions that regulate markets, but also on how the 
elements of those institutions fit or cohere together and produce convergent (or 
complementary) signals, incentives and supports for investments and firm’s business 
strategies. Critics counter with arguments for institutional heterogeneity within markets, 
notably the benefits of having mixed, perhaps even mis-matched institutional 
arrangement or hybrid systems within markets- "the mongrel over the pure bred" in 
Colin Crouch’s terms. Critics even locate the roots of the financial crisis in these 
relations. Incremental regulatory reforms since the 1970s across financial segments 
produced too many complementary or convergent incentives for risk taking, financial 
innovation, and the engineering of complex financial instruments, while under-producing 
or dismantling institutions (typically public regulatory schemes) that counterbalanced the 
incentives and compensated for the failures generated by new financial architectures. 

This paper considers more systematically the possibilities for productive heterogeneities 
in financial markets. Specifically, it uses two case studies of US financial markets to 
suggest how a strategy of regulatory hedging could profitably combine state interventions 
to foster prudence, moderation, rational risk assessment, and the reduction of incentives 
for excessive risk taking with potentially more radical forms of institutional heterogeneity 
and hybridity in financial markets. 

The first study traces the effects on insurance market of the development of 3500 
insurance mutuals during the 19th and early 20th centuries. Providing manufacturers, 
farmers and local governments with alternatives to for-profit provision via stock 
insurance companies, mutuals were organized along very different lines as largely local, 
consumer owned enterprises, and fostered complementarities that enhanced insurance 
market performance. Mutuals directly competed with stock insurance corporations, both 
counterbalancing their market power and constituting a "redundant" source of supply that 
buffered consumers the underwriting cycles, investment schemes and ups and downs 
driven by profit seeking insurers operating in national markets. Mutuals also provided 
insurance (a condition for credit and development) to underserved groups and regions, 
attracting stock insurers into previously ignored markets, transforming their incentives, 
and retying the insurance system to local economic development (rather than simply 
serving as a vehicle for investments and financial profits). Furthermore, mutuals 
reconfigured relations between owners and consumers, fostering incentives for 
prevention and loss cost reduction, and creating new forms of competition in insurance 
markets based on innovation, improvement and collaboration with consumers. These 
felicitous complementarities were largely unintentional. But regulatory architects 
perceived those benefits and deliberately coupled standard strategies for publicly 
regulating stock companies and their rating practices with strategies of hedging or 
institutional hybridization that encouraged mutual alternatives. 



The second case study focuses on the Bank of North Dakota, a rather different variety of 
heterogeneity in financial markets, but which nonetheless emerged in 1919 from some of 
the same sources as insurance mutuals. The BND is the only state-owned bank in the US. 
it serves as the depositoryT institution for all state and local agencies, and for state 
chartered bank reserves. It does some direct lending to private organizations and is an 
important player in municipal bond markets. But its main credit function is to work with 
the state’s community banks to expand their lending capacities via participation loans and 
rediscounting for commercial and industrial loans within the state. And through these 
activities, this incursion of public ownership into private banking has had positive effects 
on the state’s economy and financial markets.it creates an alternative circuit of capital, 
re-linking banking and the state’s financial institutions to the local economy and small 
business development. Rather than being deposited with large, out of state banks to be 
whisked away into national or global markets, as is virtually universal practice, the state’s 
funds are deposited in the Bank, channeled into local lending, and used to support main 
street enterprises and economic development in the state. In addition, the BND has 
served as a buffer or shock absorber for the state’s economy, helping to preserve the 
state’s farmers and small business community from downtums, foreclosure and credit 
famines during the Great Depression and the current cri sis. Moreover, through its 
participation loans with local banks, the BND has helped protect the state’s small banking 
sector from pressures to grow, merge or consolidate into regional banking centers, 
preserving locally based, relational banking and its performance advantages in a financial 
system where community banks are steadily disappearing. Here, too, regulators and 
public advocacy organizations have recognized the potential benefits of institutional 
heterogeneity, introducing measures to create some form of the BND model in 11 other 
states. Here, too, is a both a cautionary tale for regulatory- strategies of institutional 
mono-cropping, and some food for thought for strategies of regulatou hedging, market 
reform and institutional diversification that go beyond standard repertoires of public 
regulation (or wishful thinking about self-regulation). 
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Dear       ¯ 

On Februax5T 7-8, 2013, an exciting academic conference, ,The Political Economy of Financial 
Regulation, will be held at The George Washington University Law School in Washington, D.C. 
The program is co-sponsored by the Center fox Law, Economics & Finance (C-LEAF) at The 
George Washington University Law School, the Insurance Law Center at the University of 
Connecticut School of Law, the Center for Banking and Finance at the Universi .ty of North 
Carolina School of Law, and the Institute for Law and Economic Policy. The conference brings 
together legal scholars, regulators, judges, practitioners, economists, political theorists and other 
social scientists to discuss the role of the political process in financial services regulation and the 
role of money in both. 

Featured speakers include Simon Johnson, MIT Sloan School of Management; Michael Barr, 
University of Michigan Law School, and Joseph Stiglitz, Columbia University. A full schedule 
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addition, sponsors are guaranteed attendance at the conference for up to four attendees and one 
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p.m. at the ttotel Lombardy", where the tton. Stanley Sporkin will provide after-dinner remarks. 
Finally, conference sponsors will receive the published volume of the conference papers and 
presentations upon its publication as a special issue of the N’orth Carolina Banking Institute 

Journal. 

Sponsorships are $2,500. Please contact Lissa Broome, University of North Carolina School of 

Law, to become a sponsor or for additional information, lbroome@email.unc.edu (9 ! 9-962- 

7066). 

Each of the host institutions is making a significant financial contribution to the progrmn, but we 
need assistance to underwrite the remainder of the conference expenses and appreciate your 
support for advancing this important discussion. Thank you in advance for considering support 

for this progrmn. 

With wmmest regards, 

Arthur E. Wilmarth, Jr. 

Professor of Law and Executive Director, C-LEAF 
The George Washington University Law School 
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Saule T. Omarova 
Assistant Professor of Law 
University of North Carolina School of Law 







From: 

Sent: 

To: 

Subject: 

Patricia Carbray <Patricia.Carbray@law.uconn.edu~ 

Friday, Janualy 11, 2013 12:39 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Emails tbr Feb. ContErence 

Patricia A. Carbrayl Office of Graduate Programs and Insurance Law Center I 

University of Connecticut School of Law I 65 Elizabeth Street I Hartford, CT 06105 

tel. (860) 570-5184 I fax (860) 570-5366 
patricia.carbray@law.uconn.edu 



Fl’om: 

Sent: 

To: 

Subject: 

Attada: 

Tyrone Ingrain <tingram@rbpropertJesinc.com> 

Monday, Januao~ 14, 2013 2:01 PM 

’Arthur Wilma~’th’ <awilmarth@law.gwu.edu> 

Broome, Lissa L <lbroome@email.unc.edu>; ’Patricia Carbray’ <Patricia.Carbray@law.uconn.edu>; ’Toni Foncette’ 
<ffoncette@law.gwu.edu>; ’Caroline Pham’ < cphmn@law.gwu.edu> 

I~W: 2685 GWU rooming list 

#2685 G~ School of Law.txt 

Arthur: 
Please check the attached rooming list and let me know if everything is there. 
1hanks, 
Tyrone 

~i c~d:~m~sgeOOS.jp 
g@01CD5530 

B822CEA0 

s~24~ 

From: April Carroll [mailto:acarroll@rbpropertiesinc.com] 
Sent: Monday, January :[4, 20:[3 :[:49 PM 
To: tingram@rbpropertiesinc.com 
Subject: 2685 GWU rooming list 

i~i April Carroll.jr~J 

ook- I .~i tripadvi .... 
Button member- 

s-24- email- 



LINKED RESER%<ATIONS Period: 02/06/13 (Wed) - 02/11/21 (Thu) Hotel 

Lozioardy 01/14/13 13:44:49 AC Page - 1 

Group: L2685 - GWU School Of Law Sorted by: Sorted by: Arrival 

Properties: L 

Name Ext.    Unit    Type Units Share Lev Arrival-Depart Res# 

Guest# Special A    C    O Package Meal HK 

NON-SHARES 
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Barr, Michael 
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Abstract: This paper aims to provide insights into the effective regulation of private 
sector innovation. It coins a term - "innovation-framing regulation" - to describe a 
particular quality of the regulation that characterized much of financial regulation in 
the recent era. After briefly sketching a particular financial innovation (securitization 
and the marketing of securitized assets on the: derivatives markets) it describes three 
regulatory interactions with that renovation: the Basel II Capital Accords, the Asset- 
Backed Commercial Paper Crisis in Canada, and the ongoing notice-and-comment 
rulemaking process surrounding the Volcker Rule in the United States. While each 
case: study is different, in each one the regulatory regime exhibits a lack of 
understanding about the phenomenon of innovation it is grappling with. The paper 
identifies three key assumptions that are ripe for re-evaluation: the notion that 
private sector innovation is beneficial, virtually by definition; the assumption that the 
regulatory moment is the crucial moment in regulatory design; and the belief that 
innovation somehow sits outside innovation and can be untouched by it. The paper 
argues that effective regulation of private sector innovation requires a clearer and 
more nuanced understanding of innovation, and engagement with the normative 
choices underpinning innovation-framing regulation. 

Change is inevitable, and so regulation must be able to deal xvith it. It is one thing -surely an 
unremarkable thing - to build in a regulatory infrastructure: for mana~ng change. We can scarcely 
conceive of law without its change-managing processes, like the statutory amendment process, or 
the "living tree" of case-by-case common law evolution. It is another thing to e~br~re change as 
desirable, and to try to build regulatory structures that are capable of reacting to and adapting to 
constant exogenous change, lit is still another to embrace a particular kind of change - private 
sector-generated human/nn0~’~ti0~ - as desirable and to locate it at the very centre of the regulatory 
proiect. 

The goal of this paper is to begin to investigate the effective regulation of private sector 
innovation. It coins a term - "innovation-framing regulation" - to describe a particular quality of the 
regulation that characterized much of financial regulation in the recent era. Innovation-framing 
regulation is not centrally concerned with the regulation of property rights associated with 
innovation, the domain of intellectual property law. Nor does it refer to targeted government 
programs that establish and distribute incentives to innovate, such as American NSF grants. Rather, 
innovation-framing regulation considers the nature of regulation, in fields ~vhere it has had to 
respond and adapt to subiect matter that is being transformed, radically and continually, by private 
sector innovation. 
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Innovation-framing regulation considers that decentralized private sector innovation should 
be the primary driver of change. It establishes a scaffolding of overarching or meta-level regulatory 
controls. These may take the form of regulatory goals or principles cast at a high level of abstraction, 
the regulation of self-regulation through "meta-regulation" or management-based regulation, 
outcome-oriented or performance-driven regulation, or a combination thereof. Private sector 
innovation is alloxved, indeed encouraged, to flourish within those structural bounds. Innovation- 
framing regulation accepts, even embraces, rapid human-generated change and tries to manage the 
risks associated with it, while: recognizing that one cannot know in advance precisely what shape that 
change will take. Financial sector regulation in the era between the Enron’s collapse in 2002 and the 
Credit Crunch in fall 2008 is my example here.ii The kinds of innovation that are most central to this 
account are innovations, undertaken by private actors, for private benefit (in the case of financial 
institutions, meaning greater profit through the marketing of more and more lucrative instruments), 
based on new technology that seemingly allowed those financial institutions to excise the risks 
associated with an asset from its benefits, and to slice and sell risk ever more finely. 

Innovation-framing regulation takes as starting points that (1) extensive, fast-moving and 
technically complex innovation is at least inevitable and, following the efficient market hypothesis, 
likely beneficial; (2) centralized public regulators cannot hope to keep up with private sector 
innovation, but should at least work hard to avoid stifling innovation, particularly in a competitive 
international environment; and, (3) it is possible, through innovation-framing regulation, to generate 
"simply better" regulation that imposes no real costs on anyone and requires no difficult trade-offs. 

This paper links three signal regulatory moments in the last decade of financial sector 
history, each of which can be seen as a response to a particular and powerful phenomenon: private 
sector financial sector innovation in the creation and marketing of asset-backed securitized financial 
products. The first case study looks at the innovation-framing capital adequacy regime developed 
under the Basel II Capital Accords (Basel Committee on Banking Supervision, Bank for 
International Settlements 2004). The second considers the 2007 Asset-Backed Commercial Paper 
(ABCP) Crisis in Canada. The third case study considers the notice-and-comment rulemaking 
process following passage of the Dotal-Frank Wa//Street Reform a~d Consumer Protectio~ Act in 2010 in 
the United States, specifically concerning the final form of the so-called Volcker Rule. Each of these 
brief, inevitably partial, and very different case studies considers how private sector financial 
innovation intersected with the regulatory slructures designed to accommodate change. While each 
example is different in its particulars, in each case the regulatory strategy failed (meaning that it did 
not perform as intended) in part because it did not take seriously enough the sxvamping effect that 
private sector innovation would have on regulatory structures designed to channel it. 

The first txvo examples, of Basel II and the ABCP Crisis, represent distinct subspecies of 
innovation-framing regulation. This paper critiques the: effectiveness of innovation-framing 
regulation in the Basel II and ABCP case studies, both for the flawed assumptions underpinning 
them and because they failed to appreciate their own reflexive and change-accelerating properties. In 
the case of the: Basel II Capital Accords, a series of beliefs about how innovation worked, grounded 
on the efficient market hypothesis and the presumed reliability, capacity, and bona tides of private 
sector innovators as regulatory partners, created a regulatory regime that actually encouraged 
gamesmanship, excessive risk-taking and collective irresponsibility. Canada’s ABCP regulatory 
regime imagined a relatively static, bounded regulatory object that could be managed through market 
forces alone. It was virtually undone: through unanticipated innovation, to which it was blind. The 
paper offers the third example, of rulemaking following the Dodd-trravk Act concerning the Volcker 
Rule, as a broader cautionary tale. The choice by legislators to allocate so much important decision- 
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making to the regulatoU level, rather than the political one, was a political choice. It seems to have 
been heavily influenced by the three assumptions mentioned above, as well as by a desire to avoid 
making difficult normative choices in a political arena. The Volcker Rule example su&<ests that the 
notion of innovation-as-beneficial has seeped so fully into political dialogue that really, it is only the 
details that are left to be worked out. Yet, the decision to allocate so much decision-making to the 
regulatoU level also virtually guaranteed that deliberation about the final form of the Volcker Rule 
would take place in highly technocratic tel~S, in which the public at large could not meaningfully 
participate. Thus, the contemporary, fixation on innovation paralyzes even the consultative 
mechanisms designed to ensure the public-regarding nature of regulations. 

Taken together, the case studies also demonstrate that from the perspective of the regulated 
entity (here, generally for-profit, private sector, transnational financial institutions) these 
environments have much in common. In each case, regulatory structures are influenced by 
background assumptions about the relationship belween innovation and regulation that deserve 
closer examination. At a technical level, private sector innovation also opened up unexpected 
interstitial spaces, in the very midst of regulatory action (Bartley 2011), within which capable, ~vell- 
resourced, well-connected private actors were able to shape outcomes in their own interests. We 
know this - consider the law and economics literature on gap-filling in incomplete contracts - but 
the point applies to regulation too (Krawiec 2003). Consequential spaces exist withiv definitions and 
assumptions, in the structural spaces a,~ouvd regulation and in the temporal spaces be~,~e and after 
regulation (including the technical space where structured financial instruments are built). While 
innovation ,nay be inevitable, and sometimes may well be beneficial, devising sound regulatory 
responses to it requires a more nuanced understanding of context, and a reappraisal of who benefits 
from innovation and to what relative extent. Thinking about regulation in terms of its innovation- 
framing qualities sheds light on an under-analyzed attribute of modern regulation. It helps us to see 
the influence of our normative stance on innovation, and it helps us to see the practical, technical 
impact of innovation on our regulatory structures. 

The Innovatim : Derivatives & Sec  ritizatio   
Neither securitization nor derivatives (which are used to construct and to sell securitized 

products) are particularly new inventions. Both used decades-old tools, such as options, swaps, and 
special purpose entities, except more extensively or in new arenas in response to new opportunities.~ 
It has been their multiplication and diffusion that has raised challenges in recent years. 

The financial crisis is too multi~aceted to describe here, but it is possible to talk about 
financial innovation based on a general understanding of a particular innovation, which also 
contributed directly to the subprime mortgage crisis and credit crunch in the United States and 
ultimately to the global financial crisis. That innovation was the securitization of bundled consumer 
debt and the sale: of the income: flow from these securitized assets (boosted and tweaked by the 
addition of other financial instruments, side deals and guarantees) in tranches on the over-the- 
counter (OTC) derivatives markets. Securitization made maturity transformation possible - that is, 
transforming fixed-rate, long term assets such as residential mortgages into immediately realizable 
and marketable assets. This unleashed the present value of these assets and, through aggregation and 
actuarial risk analysis, helped quanti~, disperse, and manage certain kinds of risk. 

In order to sell these securitized instruments (which involved obtaining a credit rating from 
an approved credit rating agency, and taking other steps to make the products attractive to the 
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market), financial institutions had to evaluate the risks associated with them. By the turn of the 
millennium, this risk assessment had necessarily become the responsibility of highly sophisticated 
and complex modeling and analytical software. Financial institutions used proprietaU risk modelling 
software to allocate, shift, and spread the risks associated with the products they were marketing. 
Reciprocally, the widespread use of computer-based risk modeling allowed financial institutions to 
develop and market to consumers increasingly complex financial products. It was a competitive 
business, and a lucrative one, in which for a time financial institutions profited virtually whenever 
they brought new structured products to market. Profitability was front-loaded, meaning that there 
was a large first mover advantage for those bringing a new product to market for the first time. A 
financial product’s profitability fell off dramatically once it had been imitated. The pace of financial 
innovation soared as a result, as did the largely unregulated OTC derivatives market on which these 
products and their component parts traded. 

As it turned out, the softxvare that many financial institutions used to assess such things as 
the det~ault risk on subprime mortgages was often badly flawed (Gerding 2009, 168-179). Moreover, 
the increasing reliance on code to manage risk, or as Erik Gerding has described it the ’°outsourcing" 
of risk analysis to "the new financial code", also submerged and obscured contestable assumptions 
about the nature of the: products being sold, removing those assumptions from the ambit of human 
judgment (Gerding 2009, 153-159; Bamberger 2009). In hindsight, it is clear that in the run-up to the 
financial crisis, as a function of the automation of many risk and compliance processes, human 
beings actually had considerably less conscious, concrete knowledge about how- they measured their 
own risk and compliance than was generally realized. To make matters ~vorse, financial institutions 
and mortgage lenders had little incentive to be prudent in their investments, either in entering into 
underlying loan agreements (because under the originate-to-distribute model, they no longer held 
those underlying assets) or in devising nexv derivative products for sale (because there was a high 
international demand for any investment that could offer good returns, as these products did) 
(Bernanke 2005). 

We should remember that financial innovation, including securitization, can produce 
important social benefits. The fact that lenders such as banks and community credit unions can 
securitize long term assets and trade in the derivatives markets means that it is far easier than it used 
to be for small business owners to obtain loans, for individuals to obtain credit, and for the "real" 
Main Street economy to grow (Davidson 2012) - even while it also enriches the "virtual" Wall Street 
world of finance. Derivatives make it possible to slice risk more finely, leading to the more efficient 
use of capital (Gilson and Whitehead 2008). They can be used to hedge and offset virtually any risk 
including those associated with changing costs of supplies, commodity prices, foreign exchange 
rates, contractual counterparty default and even crop failure. As such they have become essential 
tools not only for sophisticated international financial institutions, but also for many small 
businesses engaged in contractual relationships, commodi~ sellers (including farmers and resource 
companies), and entities doing work cross-border. 

At the same time, derivatives and securitization have undermined the means by which 
finance has traditionally been made accountable - to regulation, to the public and the political 
process, to economic forces, and in corporate law. They have dramatically increased systemic risk 
and engendered a level of technical complexity that pushes the limits of our regulatoU capacibT, at 
least based on current tools. They have tied the same small business owners that use these tools to 
hedge their business risks to powerful, poorly understood global systemic forces ~;ar beyond their 
control. Ultimately, financial innovation has allowed businesses and financial institutions to hedge 
risk and increase their own short-term certainty - right up to the point at which it turns out that the 
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risk was never eliminated, but only shifted, and that in times of systemic crisis it ends up being 
shifted all the xvay to taxpayers and nations. 

Financial innovation and its attendant complexity are challenging background conditions for 
any regulatory regime. The narratives beloxv consider three moments at which regulation, in 
different fol~S, intersected with that renovation. 

Across subject matter areas, one of the signal shifts in regulatory theory over the past two 
decades has been a move to a new, more variable and interactive kind of state regulatory apparatus. 
Regulatory scholarship has moved beyond the floors and ceilings of traditional mechanisms to 
deploy a fuller and more variedly-stocked "regulatory toolkit" (Morgan and Yeung 2007). \Vhat we 
might call "flexible regulation" today covers a range of distinct approaches including responsive 
regulation and its central strategy, enforced self-regulation (Ayres and Braithwaite 1992), 
management-based regulation (Coglianese and Lazer 2003), new governance and experimentalism 
(de Bt~rca and Scott 2004; Sabel and Simon 2004), and meta-regulation (Parker 2002). 

g,q~ile there are differences be~-een them, the several versions of flexible regulation have in 
common that they seek to tailor regulatory tools to the specific needs of the situation at hand - to 
move away from "one size fits all" prescriptions to a more context-sensitive and dynamic approach. 
Flexible regulation aims to be outcome-oriented, pragmatic, and data-driven, using empirical 
performance measures to assess its own performance as xvell as regulated actors’, and transcending 
conceptual boundaries (national, federal, public/private) where evidence suggests those boundaries 
are overdrawn or counterproductive. It aims to be better at recognizing and leveraging compliance- 
enhancing non-legal forces - including normative architectures and community pressures (Cover 
1983; Bemstein 1993; Gunningham, Kagan and Thornton 2003), individual moralib~ (Tyler 2006) 
and market forces (Kahn 1971) - both by themselves and as leveraged by legal mechanisms (Lessig 
1998; H&itier and Lemkuhl 2011). Perhaps above all, flexible regulation seeks to be iterative, 
meaning to be able to register change in its environment, develop contingent strategies and 
provisional responses, and adjust its behavior based on its own learning. As Orly Lobel has said, 
"the idea of dynamic [regulatory] innovation is intrinsic to the theory" (Lobel 2004 at 354).iv 

In some areas, flexible regulation emerged partly in response: to the: actual success of 
traditional regulation. Having made advances in areas such as civil rights, employment and housing 
discrimination and egregious corporate misconduct using bright-line, top-down public roles, 
equality-seeking groups and progressive scholars ran into the limits of law to accomplish more 
(Stone 1975). Some sought ways to go beyond law and beyond the crabbed, compliance-oriented 
mindset that accompanied it, and to use more sophisticated regulatory design to try to address 
subtler, deeply engrained problems. 

In other arenas, it was private sector innovation that directly and explicitly drove regulatory 
innovation. All versions of flexible regulation try to respond to exogenous change and to establish 
regulatory scaffolding that can handle continual and unpredictable change. What distinguishes what 
I would call "innovation-framing regulation" is that - sometimes intentionally and self-consciously 
and sometimes not - it locates private sector innovation at the core of its regulatory model. 
Particularly around the regulation of structured finance, using derivatives and securitization, the 
forms that innovation-framing regulation have taken are heavily informed by the technical 
complexity of the subject matter, the: rapid pace of industry-driven change, and the perceived relative 
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capacity of regulator to regulated entiey. A key assumption underlying innovation-framing regulation, 
then, has been that the state was incapable of grasping or keeping up xvith, let alone managing or 
directing, financial innovation. The dynamicism and creativity, of the financial sector, especially 
around new and complex financial technologies, seemed undeniable. 

If one starts from the view that centralized public regulators are not capable of "keeping up" 
with private sector innovation, one response might be that regulators should devise strategies that 
allow them to be effective xvithout actually having to keep up xvith all industry developments. 
Prescriptions for regulatoU strategies that could "steer not row" (Osborne and G aebler 1992), and 
that establish principles and goals at a high level of generality ~vhile leaving the fast-moving details to 
be filled in by private actors (Coglianese and Lazer 2003; Ford 2008), were intended as realistic 
responses to that challenge. In practice, these approaches were also influenced by transnational 
regulatory competition over highly mobile capital, xvhich pushed regulators to try to reduce the 
"regulatory burden" at the same time. 

The crucial assumption here was that private sector innovation was at a minimum inevitable 
(and inevitably t~ast-moving and ever-growing) and, following the efficient market hypothesis, 
probably even beneficial. Even among non-market fundamentalists, the somewhat unexamined 
assumption in the years leading up to the financial crisis xvas that innovation was beneficial virtually 
by definition, since market forces would winnow out any unsound ideas (UK Financial Services 
Authority 2009). Correlatively, market actors were understood to be rational, competent and 
rationally self-interested enough that self-regulation could do a considerable amount of prudential 
and precautionary regulatory work. Particularly where regulated actors had sophisticated risk 
management systems in place, they seemed capable of managing their own risks effectively. 

Another key assumption underlying innovation-framing regulation was that it was possible 
to erect regulatory scaffolding of carefiilly-designed incentives and principles that, in combination 
with market discipline, would be adequate to channel private sector action to align with public 
priorities. While thinking about financial regulation in the 2002-2008 era was surely affected by 
corporatism (Skeel 2011), most regulators and scholars did not set out to deregulate: the financial 
sector. Even if in retrospect it may seem to have been unrealistic, the ambition was to improve 
regulatory performance along all axes at once. The shape of innovation-framing regulation - 
principles-based, delegating details to regulated entities, relying on social and market forces to 
buttress regulatory requirements - rested on a vision of what Julia Black (2008, 9) has termed the 
"regulatory Utopia," within ~vhich the self-examining, responsible firm, ~vhich possesses the greatest 
contextual information, helps to elaborate the detailed content of regulation through ongoing 
dialogue xvith a flexible and outcome-oriented regulator, in the semqce of the mutual goal of 
optimized regulation. For example, in describing the: UK Financial Services Authority’s move to a 
more principles-based regulatory approach, Financial Setwices Authority Chief Executive John Tiner 
argued in 2006 that principles-based regulation produced simply "better" regulation, meaning 
simultaneously "(1) a stronger probability that statutory outcomes are secured; (2) loxver cost; and (3) 
more stimulus to competition and innovation" (Tiner 2006; Briault 2007). 

I want to be clear that the financial crisis is not a story about the failure of innovation- 
framing regulation as a theoretical approach, let alone about flexible regulation as a broader category. 
Financial regulation in the run-up to the crisis was not responsive regulation, new governance 
regulation, meta-regulation, or any other version of flexible regulation. Even ignoring the 
extraordinarily poor conduct of industry actors, the main regulatory t~:ailures implicated in the crisis 
were functions of gaps in regulation, inadequate: resources, the widespread underestimation of 
industry interconnectedness and systemic risk, and an ill-informed and insufficiently skeptical 
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regulatoU mindset, g~hat I hope emerges instead is an appreciation of the enormous challenge that 
fast-moving private sector innovation presents to regulatoU structures of all stripes. 

Additionally, what may have been unappreciated before the financial crisis is that the 
regulatory choice in f:avor of innovation-framing regulation around innovative financial products 
actually helped constitute and enlarge the very market for those products, the complexity of the 
global financial system, and the attendant risks and uncertainties. The reflexive relationship between 
these products and their regulation created something approaching a feedback loop between 
financial innovation, regulatorily-sanctioned (or ignored) rewards floxving to certain private actors, 
and more financial innovation. In other words, the porous, substantially self-regulatory structure 
built to handle vast private sector financial innovation actually - to some extent unintentionally, or 
at least uncritically - heightened the complexity it was meant to be responding to, and further 
accelerated the pace of change. 

Three Regulatory Moments 

Since the OTC derivatives market was largely unregulated (itself an important normative 
choice, but beyond this paper’s scope), one of the first regulatory engagements with financial 
innovation occurred at the point at xvhich financial institutions’ capital adequacy xvas assessed, 
through the Basel II capital adequacy standards of 2004 and the somewhat equivalent Consolidated 
Supervised Entities (CSE) Program in the United States. Securitized and derivative assets were an 
enormous part of what global financial institutions were holding by then, meaning that an important 
regulatory interaction xvith these products ~vas in the context of whether they were being properly 
accounted for, for prudential regulatory purposes. 

The Basel II Capital Accord ~vas developed to address capital adequacy maintained by global 
financial institutions. The purpose of capital adequacy standards is "prudential regulation" - that is, 
to ensure that financial institutions keep enough capital reserves on hand to cover their liabilities and 
the risks they run in the course of their business. Prudential standards aim to protect depositors, and 
also to ensure financial system stability as a xvhole. Basel II, enacted in 2004, sought to develop a 
more risk-sensitive metric for capital allocation. Relative to the Basel I structure that preceded it, the 
reforms were intended to reduce the scope for regulatory arbitrage and to ensure that risks were 
better quantified (Oj o 2011; Lobanov 2012). 

The Basel II standards are an example of the principles-based, outcome-oriented, 
innovation-framing turn that financial regulation took in the years between the Enron debacle in 
2002, and the credit crunch in fall 20087 Rather than developing its own bright-line regulatory 
standards ("floors") for capital adequacy, the Basel Committee recognized the continued fast pace of 
financial sector innovation around marketable products, and the significant role that innovation had 
plwed in undermining the comparatively bright line standards in Basel I. The forms of financial 
assets that had been created through financial engineering, even before 2004, were of such a varied 
and mutable nature that risk assessment had become a complex undertaking. In an attempt to 
permit private sector innovation while not forcing regulators to try, in vain, to keep up with the 
details of that innovation, Basel II developed a "three pillars" design for capital adequacy. Pillar I 
established minimum capital requirements for financial institutions, providing substantial discretion 
to what were thought to be the most high-functioning financial institutions. Pillar H established a 
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supervisory review program, for which national regulators were responsible. To supplement 
regulation and offset the greater discretion that certain financial institutions had under Pillar I, Pillar 
III required financial institutions to make extensive: disclosure of their capital resemTes. The idea was 
that greater disclosure would enhance transparency and make those restitutions more answerable to 
disciplinary market forces. 

Especially relevant here is that under Pillar I, the largest global financial institutions were 
able to use their own internal risk assessments to evaluate the risks they were running. While a 
"standardized approach" and a "foundation approach" xvere available to less sophisticated 
institutions, Basel II incorporated an "advanced approach" that gave a financial institution more 
freedom to use its own systems to set risk weights. So long as the financial institution met the 
minimum organizational and risk-modeling standards set by the Basel Committee and maintained 
what was thought to be a strong control environment, it could use its own risk models to determine 
how much capital it needed to keep in reser~<:. The assumptions underlying the Pillar I approach 
were first, that the innovation being undertaken was socially beneficial overall or at least, that its 
expansion would impose only private, market-controlled costs and not systemic public ones; second, 

that financial institutions were in a better position to assess the risks they were running than 
regulators were; and third, that sophisticated institutions with strong control environments could be 
counted on to behave responsibly, in their own self-interest, in regard to risk and leverage. 

In the end, in response to strong competitive pressures and (correlated) flawed risk 
modeling, financial institutions’ own internal risk analytics under Basel II’s "advanced approach" 
generated much lower risk assessments than the "standardized" or "foundation" approaches did. 
Since lower capital reseta:es and greater leverage generate: larger profits, the financial institutions that 
could use the "advanced approach" generally did so. Of course, greater leverage also entails greater 
risks. The shift to more risk-taking was exacerbated by uneven supeta~isory review under Pillar II. As 
the Northern Rock debacle in the United Kingdom demonstrated, not all bank supeta~isors 
supervised effectively (Financial Serwices Authority 2008). In addition, while the disclosure 
requirements under Pillar III were expected to allow market participants to gauge for themselves the 
capital adequacy of an institution, the complexity and opacity of the assets in question made real 
market discipline ineffective. In fact, equity investors actuallyfhuored more risk-taking financial 
institutions, because those financial institutions posted higher returns (Levinson 2010, 83). 

An OECD December 2010 study found that financial institution regulation based on iBasel 
II Accords encouraged risk-taking and unconventional business practices, and contributed to the 
systemic shocks underlying the recent financial crisis. The study found that capital regulation based 
on risk-weighted assets encouraged innovation that was designed to circumvent regulatory 
requirements, and to shift riskier assets off the balance sheet to subsidiaries or third parties 
(Blundell-Wignall and Atkinson 2010). The problem was even worse in the United States. Basel H 
was not adopted by the various US federal banking agencies. However, the US Securities and 
Exchange Commission essentially adopted Basel II’s Pillar I advanced approach for broker dealers 
under its jurisdiction (SEC 2004). The CSE Program was entirely voluntary, because the SEC had no 
jurisdiction over the parent corporations of those broker-dealer entities (SEC 2008). Precisely how 
much the voluntary nature of the CSE Program contributed to its t~ailure is not clear. ~q~at is clear is 
that alloxving the parent entities of US broker-dealers to use internal proprietary risk modeling 
software to assess the risks they were running contributed to a catastrophic behavioral cascade 
toward excessive risk-taking and overleverage. 

Under both Basel II and the CSE Program, beliefs about how innovation vw~uld vw~rk - 
relying as they did on the efficient market hypothesis, confidence in banks’ ability to behave in 
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rationally self-interested xvays that did not implicate systemic risk, and the shared interests of 
regulators and regulated entities in a well-functioning system in the "regulatory Utopia" - proved 
flawed. 

A second moment, less consequential in global terms but illuminating in regulatory ones, is 
the September 2007 Asset-Backed Commercial Paper (~M3CP) Crisis in Canada. The crisis is 
historically interesting because it foreshadowed the: larger credit crunch that followed in 2008, but 
also because the way in which ABCP was distributed in Canada demonstrates the corrosive behind- 
the-scenes effect that financial engineering can have on discrete regulatory provisions. The 
commercial paper regime in Canada was innovation-framing, though not self-consciously and 
explicitly in the way that the Basel II Capital Accords were. It established a blanket exemption for 
commercial paper from certain securities law requirements, on the basis that any kind of commercial 
paper that could possibly be devised would still have to operate within well-understood practical 
limits. The ABCP regime was premised on the view that commercial paper was inherently safe, for 
reasons that were related to its short term nature and the limits of its marketability. Yet, through 
innovation, the market for commercial paper was fundamentally transformed in ways that 
undermined that view completely. 

"Commercial paper" by itself is a promissory note used to secure short-term loans (that is, 
loans due in less than 270 days). The loan is not secured by underlying collateral. Investors are 
willing to buy it on the strength of the issuer’s reputation, buttressed by a good credit rating from a 
recognized credit rating agency. For this reason commercial paper has typically been issued only by 
banks or large financial institutions, where default is very unlikely. "Asset Backed Commercial 
Paper" (ABCP) is a similar promissory note but one that is also secured by collateral. In the event 
that an ABCP issuer cannot honor the ABCP when it comes due, the investor may lay claim to the 
underlying assets. In the years leading up to the crisis in 2007, ABCP was issued by banks and other 
large financial institutions, as well as some non-bank parties. 

Under Canadian securities laws, ABCP could be distributed under an exemption from the 
disclosure and regulatory requirements that otherwise would have applied to securities distributions 
to the public (CSA, NI 45-106).vi The rationale for the exemption was that ABCP was a very safe 
investment with a very low risk of default. That view in turn was based on a series of assumptions 
that would have been entirely reasonable in an earlier era: first, the only issuers that would be able to 
market commercial paper successfully xvould be very sound and reputable institutions, because no 
one xvould buy unsecured IOUs from anyone else. (The fact that ABCP xvas secured by assets 
presumably made it even safer.) Second, the risks associated with commercial paper were lower 
because the paper would mature and the investor would be paid back in 270 days or less. The 
likelihood that a reputable institution xvould suffer a default event xvithin such a short time windoxv 
was very small. Third, as a condition of the exemption, the commercial paper had received an 
acceptable rating from an approved, amy’s length credit rating agency. Finally, like the rest of the 
exempt market, product sold under the commercial paper exemption would only be marketed to 
sophisticated institutional investors. Individual "retail" investors, who needed the protection that a 
prospectus (the mandatory disclosure document associated with distributions of securities) would 
have offered because they could not do their own research, would not even be buying ABCP. 

In ~act, each of these assumptions was flawed and reflected expectations about the: financial 
markets that were no longer accurate (Chant 2009). Fir.< the fact that ABCP was marketable did not 
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mean that it was safe. There was no relationship between the soundness of the financial institution 
offering the ABCP and the assets underlying the ABCP, xvhich could often be of veU poor qualiD-. 
In particular, ABCP assets included high risk credit-default swaps (CDSs), including those on 
securitized American subprime mortgages. Moreover, financial institutions used ABCP to avoid 
capital adequacy requirements designed to ensure the institutions’ solvency: they moved long term 
credit obligations, such as mortgages, off their oxvn balance sheets and into the ABCP conduit. 
Nevertheless ABCP was highly marketable, especially internationally, because it offered higher 
returns during an era of low interest rates (National Post 2007). Secol~d, the short 270 day window for 
the commercial paper was irrelevant. ABCP functioned more like a highly-leveraged liquidity fund 
than like old-fashioned commercial paper. ABCP issuers had to obtain a continuing stream of 
investors into ABCP in order to pay off the holders of maturing ABCP, in a never-ending cycle of 
"rollovers". The ABCP issuer’s solvency completely depended on there always being a larger market 
for ABCP. Third, the credit rating agencies were not the zealous independent assessors they were 
thought to be, at least in the United States.v~ E’ou,’zh, purchasers of ABCP were not always 
sophisticated investors, because purchasers did not always purchase on their own behalves. 
Thousands of retail investors also found themselves invested in ABCP. (Individuals’ pensions and 
savings were also affected when their pension and investment funds participated, although those 
funds were professionally managed.) 

The market for ABCP in Canada froze completely in September 2007, after it had become 
clear that some ABCP (no one entirely knew how much) was exposed to the increasingly-toxic US 
subprime mortgage market. Once worried investors stopped buying ABCP, ABCP issuers could not 
pay note holders whose maturing ABCP notes were coming due. Retail investors disproportionately 
held frozen ABCP at that stage, since saxwier institutional investors had been rushing to dispose of 
their ABCP holdings in the weeks leading up to the market freeze (Greenwood 2011). At that stage, 
as with the use of the commercial paper exemption in the: first place, the gap between the 
opportunities perceived and seized by sophisticated actors, and the expectations of the regz~lators 
and retail investors around them, ~vas clear. 

The ABCP stoU suggests that a regvtlatoU regime that rests heavily on market discipline to 
police the boundaries of a regulatoU exemption, and underestimates private innovation’s capacity to 
push those boundaries, will fail. 

Finally, in the present moment in the United States, ~ve are seeing negotiations around the 
rules following the 2010 Dodd-Fravk Act. On its surface this is a different kind of regulatory. 
moment, since it concerns administrative mlemaking procedures that are both formal and 
longstanding. Notice-and-comment rulemaking is not innovation-framing at the level of regulatoU 
design, though it is change-oriented in the sense that it provides a mechanism for incorporating 
public input into anticipated regulatoU changes. But rulemaking under Dodd-F,’avk implicates the 
same difficult questions about through what mechanisms to regulate financial innovation. The 
example also suggests that private sector financial innovation influences the rulemaking process at 
t~vo distinct levels: at the normative!political level, in restricting the options available to politicians 
and contributing to a decision to "punt" the problem to regulators; and at the regulatory level, where 
the highly technical nature of the discussion both limits the range of possible outcomes, and the 
possibility of meaningful public input. Overall, rulemaking under Dodd-Fra~zk has been innovation- 
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framing in the choices it has aot made. It has entailed no fundamental challenge to the belief that 
fast-moving private sector financial innovation carries with it benefits that cannot be compromised. 
(Although this paper focuses on the impact of innovation-framing choices, financial institutions’ 
power and influence are also important contributing factors: Ford 2011.) 

The. Dodr/-F~uak A~’t takes a number of important steps in responding to the financial crisis, 
including creating a new regulatory framework for OTC derivative products (Dodd-Frank, Title 
VII). What bears particular mention here are the ongoing struggles around the what has come to be 
known as the Volcker Rule. The purpose of the Volcker Rule, as originally envisioned by former 
Federal Reserve: Chairman Paul Volcker, was effectively to insulate financial institutions’ consumer 
banking business, taking deposits from depositors, from the institutions’ own for-profit risk-taking. 
The Dodd-t~?u~rk Act is structured (and it has been criticized for this) to leave a great deal of 
important definitional work to regulatory agencies to develop. Whether or not the Volcker Rule will 
effectively insulate the bank depository function from speculative risks will depend a great deal on 
its details. The decision by law-makers to "punt" the crucial questions to the regulatory level is a 
significant one. 

Rulemaking around the Volcker Rule initially fell to the new Financial Stability Oversight 
Council (FSOC), xvhich used, as it xvas required to do, a notice-and-comment rulemaking procedure 
as part of developing the detailed content of the rule. So far, the Volcker Rule has attracted more 
public comment than any administrative rule in history (Krawiec 2011, 22-23). The issue of bank 
risk-taking, which normally has low public salience, attracted a good deal of attention in the wake of 
the financial crisis. 

The difficulty is that lay citizens, while engaged and often angry, do not generally have the 
necessary technical financial expertise to make headway on these matters. As Kim I/,ra~viec has 
demonstrated (Krawiec 2011), the notice-and-comment procedure around the: Volcker Rule 
generated huge numbers of letters from citizens, the overwhelming majority of which were not 
detailed enough or specific enough to actually affect the final f-otto of the rule. The vast majoriD- of 
letters from members of the public (and 91% of all 8000 letters received)were form letters 
generated by a public interest group. Most of the rest of the letters from private individuals were 
veta/short - the average word count is 86 words - and not substantive. 

By contrast, financial industry comment letters were far longer and, in Krawiec’s assessment, 
"contain[ed] cogent arguments on behalf of a generally narrow- interpretation of the Volcker Rule’s 
scope of prohibited activity, advance [d] detailed legal arguments relying on numerous statutes and 
cases, reference[d] the Dodd-Frank legislative history, and often contain[ed] detailed empirical data" 
(Krawiec 2011, 25-26). Moreover, public attention to the issue slid steadily downward as the topic of 
the Volcker Rule moved from the high-profile legislature, to the regulators’ initial call for public 
comments, to low-profile, in-depth meetings with regulators. By contrast, regulators’ meeting logs 
showed that financial sector actors maintained the: pressure: throughout all deliberative stages. 
Financial institutions, their lawyers, financial industry trade associations, lobbyists, and policy 
advisors met with federal agencies to discuss the Volcker Rule fifteen times as often as all other 
public interest groups and research or advocacy organizations outside the financial sector. Heads of 
financial institutions also had more one-on-one access to the heads of agencies. 

What emerges from this account of rulemaking around the’. Volcker Rule is that private 
sector innovation operates as both a normative and technical force to affect regulatory outcomes. 
The decision to frame the Volcker Rule in technical terms is a choice, and one that amplifies existing 
inequalities in participation and voice between financial industry players and others. The experience 
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of notice-and-comment rulemaking around the Volcker Rule speaks to the age-old problem of the 
limits of public deliberation in rule-making, but it is a problem that is exacerbated by the same 
technical expertise that underlies financial innovation in the first place. 

Innovation and Regulation: Three 
Private sector innovation presents a significant challenge to regulators. Regulatory regimes 

that are designed to embrace it and step out of the way, as Basel II did, must assume too much 
about the bona tides and capacity of industU actors and the beneficial impact of market and social 
forces. Regulatory regimes like the ABCP regime in Canada, which establish high-level principles 
and that ima~ne, without building in verifying mechanisms, that they can trace: in advance the limits 
of those principles’ use by highly innovative and self-interested private actors, will be gamed. As the 
Dodd-Fravk Act rulemaking account demonstrates, there is no serious appetite for trying to put the 
genie of financial innovation back in its bottle. The normative challenge surrounding it - ~vhether 
private sector tinancial innovation is beneficial or not, and if so to whom - has not been Faced 
squarely. At the regulatory level, the technical nature of the conversation effectively shut out the 
popular forces that might have argued for more extensive limits on financial institutions’ abilities to 
expose consumer banking funds to proprietary trading risks. 

While each case study is different, in each one the regulatory regime exhibits a lack of 
understanding about the phenomenon of innovation it is grappling vdth. It is crucial to develop a 
better understanding of how innovation intersects with regulatory strategies. This is a substantial 
project, which must consider not only some of the forms innovation can take but also who 
innovates, for xvhat reasons, and with xvhat effects. As a starting point, the three sections below 
highlight some of the: assumptions or sets of assumptions that innovation-framing regulation makes 
about innovation. 

Our definition of the "success" of regulation will depend on our definition of the problem 
to be addressed through regulation. Whether we imagine that tinancial regulation is primarily about 
the efficient allocation of capital, about protecting investors, about safeguarding the: integrity of the 
capital markets, or about some other version of ~;airness will have consequences for our definition of 
SUCCESS. 

As noted above, in financial regulation before the crisis, the regulatory agenda was 
substantially framed around the sense that modem financial markets were too fast-moving and 
complex to be regulated in a top-down, traditional way; and that tinancial innovation brought with it 
great social benefit and as such ought to be fostered and presetwed. These were the motivations 
behind explicit innovation-framing regulation of the Basel II variety. While each assumption may be 
partly or even substantially true, each also internalizes an industry-favoring perspective on 
innovation at the expense: of a more thoroughgoing inquiry into exactly who benefits from rapid 
financial innovation, and how. 

Taking the first point, global financial markets are indeed fast-moving and complex. The 
difficulty is that by framing the agenda around the inevitability of speed and complexity in global 
financial markets, innovation-framing regulators lost the ability- to articulate a regulatory agenda 
independent from some panicked attempt to "keep up" with industry developments. This mindset 
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also affected the operative definitions of expertise. Bankers’ quantitative analytical skills were seen to 
be more {or even uniquel~) valuable. They drove change, while more policy-oriented or process- 
oriented analytical skills were held in comparatively low regard. This left social questions about the 
nature’, and implications of the speed and complexity of global financial marke.ts - the. reasons for it, 
the concerns it might raise, and the broader regulatoU reorientation it might demand - insulated 
from interrogation. 

Similarly, because the innovation-framing agenda was set around regulators’ obligation not 
to stifle innovation, there xvas no opportunity to examine the phenomenon of financial sector 
innovation as a qualitative good. The prevailing view in the years leading tip to the financial crisis 
was that all innovation was beneficial virtually by definition, since market forces would winnow out 
any unsound ideas. Thus, ’°regulators [did] not consider it their role to judge the value of different 
financial products, and in general avoided direct product regulation" (UK Financial Sea-ices 
Authority 2009, 49). Rather, a key aim ~vas simply to get out of the way. This made it effectively 
impossible for regulators to act on concerns - indeed, to ha~:e concerns - about the OTC derivatives 
market’s extraordinaU and unregulated growth. It also prohibited a proper examination of varieties 
of innovation, incentives t-or innovation, and effects of innovation. And, it was mistaken. Financial 
innovation was undertaken at least as much for rent-seeking and regulation-avoiding as it was for 
any socially beneficial purpose (UK Financial Services Authority 2009, 47-49). 

Yet flawed assumptions about private sector innovation are a more persuasive phenomenon. 
In the first two case studies above, regulatory design was based on expectations about the other 
forces that ~vould provide "backstops" to keep what was essentially self-regulation robust, while 
permitting change and innovation. In the case of Basel II, market discipline: and rational self- 
interested action on the part of industry were expected to keep leverage and risk-taking within 
reasonable bounds. In the case of ABCP in Canada, the marketabiliey of commercial paper was 
expected to set a built-in limit on its riskiness, and the regulatory design substantially underestimated 
the potential impact of innovation to erode that backstop. With respect to the: Dodd-K~k Act, the 
political arena proved not to be a space where the benefits of innovation - meaning not only the 
more efficient allocation of capital or national competitiveness but also its contribution to broader 
social xvelf:are - could be meaningfully debated. Popular politics were not a counter~veight to 
economic po~ver and backroom influence. At the: regulatory level, to the: extent that notice-and- 
comment rulemaking is premised on the idea that meaningful public input is important to both the 
qualiD~ of regulatory rules, and their legitimacy - in other words, that public consultation through 
notice-and-comment rulemaking thus t~:ar has not provided a "backstop" to limit backroom 
influence. 

Intentionally innovation-framing strategies like Basel II are based on an appreciation t-or how- 
hard it is to regulate a chimeric object like financial innovation through a time-bound, formal tool 
like regulation. To be clear, we should not expect to have more success by papering over factual 
uncertainb~ with artificially clear legal constructs, so long as the regulatory object continues to shape- 
shift. Yet we should not imagine that this is all that can be done. A flawed assumption behind the 
Basel II design but even more so the ABCP and Dodd-P?u~k rulemaking design is that the regulatory 
moment is the crucial one. 

In ~act, the spaces before avd behiad formal regulation were at least as important to the 
regulatory outcomes described above. In the Canadian ABCP Crisis, asset-backed instruments 
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created by bankers were pushed through a disclosure exemption in securities regulation - a space 
that xvas never intended to make risky products available to retail investors. The technical work that 
underpinned ABCP was both consequential and antecedent to the regulatoU moment, but the 
regulatory structure was effectively oblivious to it. It contained no capacity to register the changed 
nature of commercial paper, let alone to evaluate it in any meaningful fashion. In this regard, the 
explicit innovation-framing Basel II structure fares better. At least it registers the fact of innovation 
and innovation’s effect on its predecessor accord, Basel I. lit tries to put in place regulatory 
scaffolding based on "strong internal control systems", regulatory supervision, and enhanced 
disclosure. Its difficulty is that it incorporates by reference proprietary industry risk modeling as 
some form of best practice, based on assumptions about how it will function, without having put in 
place the reflexive regulatory infrastructure needed to critically evaluate: it. 

just as consequential is the space after formal law-making, and after public attention has died 
down (Baumgartner and Jones 2009). As the Volcker Rule account demonstrates, it matters very 
much which parties are still in the room at the point at which important details get determined. 
Years ago, Louis Kaploxv observed that rules-based regulation imposes costs ex av& on regulators, 
xvhile principles-based regulation imposes costs expos/, on a more extensive set of actors (Kaplow 
1992). But principles also present opportunities ex’post for ~vell-resourced actors to help shape the 
detailed content of regulation. Lay people do not generally have the expertise to speak to the kinds 
of significant technocratic details that underlie things like the implementation of the Volcker Rule. 
Therefore, once the choice is made to treat the question of how to regulate financial innovation as a 
technocratic one rather than a policy one, it is possible to develop public agreements about 
mechanisms like the Volcker Rule that allay what Fiona Haines calls %ociocukural" risk (Haines 
2011), without actually having much real impact on influential players’ interests. The Volcker Rule 
persists as a symbolic device but, in practical terms, it can be holloxved out after the fact.vi~ 

Moving the detailed decision making process to a later temporal stage can be a xvise choice, 
if one can design a process beyond the political moment that permits a more thorough, meaningful 
analysis of the issues at hand. But agreement on principles (as opposed to rules) can also just defer 
hard choices, causing normative or power battles to go underground. This may well be part of the 
Volcker Rule story. Establishing formal consultation processes such as notice-and-comment 
rulemaking around politically charged and consequential issues like the Volcker Rule has its merits. 
However, where skeletal statutory language is used effectively to "punt" fundamentally political 
questions into insular arenas focused on technocratic details beyond most peoples’ expertise, public 
consultation will be cosmetic at best. Worse yet, if an agreement on principles is actually masking 
not only a public, but a regu/atoo, incapacity, to understand or work with the details of regulatory 
implementation - as was the case in the United Kingdom around principles-based prudential 
regulation (Financial Services Authority Internal Audit Division 2008), or in the US around the CSE 
Program (SEC 2008) - then the regulator will simply have ceded the regulatory field to private 
actors. The difference between what Ayres and Braithwaite call "enforced self-regulation", and 
outright deregulation, lies in that gap. It matters very much what back-end processes are in place, 
exactly, through which expost indeterminacy will be resolved. 

The gaps belaveen a legal construct and reality are instructive when looking at the financial 
crisis and the definition of regulatory success. Some gaps are the product of politics. For example, 
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the mismatch between the scope of a problem and the jurisdiction of the regulators charged with 
doing something about it also produces structural gaps: witness the CSE Program’s necessarily 
voluntary, compliance regime, or the jurisdictional mismatch between global financial institutions and 
national financial regulators. 

More central to present purposes, structural gaps can also be the product of attempts to 
manage change through regulatory tool choice. There is a reflexive relationship between regulation, 
and innovation. Looking at regulation from the perspective of the innovator’s perspective helps us 
to identif~ the ~veak spots, tools, and competitive opportunities embedded in the regulatory 
structure. The gaps can be a product of the porous nature of innovation-framing regulation - for 
example, the gap around regulatory risk analysis which was left to be filled by financial institutions’ 
proprietary risk modeling sofhvare. On the other hand, in places such as the securities laxv 
exemption f-or safe investments that opened the path for the ABCP Crisis in Canada, the gaps were 
the product of the: opposite problem - of overly rigid legal or insufficiently context-sensitive forms 
being used, through unanticipated financial innovation, in ways never intended.~ As difficult a task 
as it mW be, developing viable regulatory responses to extensive and continuous private sector 
innovation requires careful attention to these interactions, and an appreciation f-or just how much 
regulatory structure interacts ~vith and is affected by private sector innovation within its bounds. 

Conclusion 

The regulation of financial innovation has turned out to be highly porous, in both intentional 
and unintentional ways, to the interests of the financial industry actors involved. The third case 
study, of the Volcker Rule, reminds us that politics, including politically acceptable accounts of 
innovation, shape and limit the: scope of regulatory conversations about how to handle innovation. 
It also reminds us that there is no such thing as value-neutral, objective, purely technocratic 
regulation. Regulatory choices inevitable require trade-offs between policy priorities, in ways that 
dif-ferentially affect different constituencies. Developing functional regulation in environments 
characterized by rapid and continual private sector innovation requires careful examination of 
contemporary assumptions about innovation, the regulatory moment, and the relationship between 
innovation and regulation. 

Part of the way focward must be to stop pretending that by harnessing private sector 
innovation, we can create simply "better regulation" (Tiner 2006) that can make everyone happy at 
once. The large policy choices at stake, and the attendant deep disagreements and conflicting 
interests, will not be: resolved through some: magical step change in technical regulatory (or financial) 
expertise. Moreover, financial expertise, while celebrated in programs like Basel II, is not the only 
kind of expertise required to chart a path fonvard f-or financial regulation. The regulation of financial 
sector innovation in recent years in no way counts as successful, ifxvhat we care about is 
transparency, accountability, or the bending of the arc of private innovation toward greater social 
benefit than the market can produce on its own. Effective financial regulation still demands that a 
public-minded, future-oriented policy perspective be represented. \Vhether or not xve understand the 
technical intricacies of a particular financial innovation, xve should be prepared to engage in a debate 
about the policy implications associated with finance. As part of this, vve may need to consider 
whether the democratic mechanisms we have in place now are even notionally sufficient to give 
citizens a stake in the issues that so directly affect their material and social wellbeing, the mechanics 
ofxvhich are buried in highly technical and ultimately inaccessible regulatory conversations (or else 
in transnational spaces marked by real democratic deficits).~ 
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Then - and this is something new in the context of technique-driven, efficiency-based 
modern regulatory approaches - we ~vant to continue to use those public values as measures against 
which to assess the details that get filled in behind, between, and around regulation, as well as to 
assess the decision-making mechanisms we rely on for filling in those details. Normative’, questions 
are sometimes pushed out of technical conversations about regulation, on the grounds that 
evidence-based policy should not be ideologically driven. What this fails to appreciate is that in the 
absence of conscious normative choices and conscious attention to the back-end implementation 
stage of regulation, our collective trajectory will be detemm~ed by an opportunity sWucture in which 
influential and sophisticated institutional actors very often will get their way. 

At a technical level, effective regulation of private sector innovation also requires a much 
clearer and more nuanced understanding of innovation than it currently has. The regulation of 
financial innovation, particularly securitization and derivatives, has not actually engaged directly ~vith 
the question of what innovation 5. This ~ailure, coupled with an almost romantic view of innovation 
as a monolithic and unmitigated good, means that innovation-framing regulation has sometimes 
forged ahead based on a partial and even mistaken understanding of the phenomenon at the core of 
its project. Thinking clearly about our choices requires a better sense of how- and for whose 
purposes innovation develops; and of who, exactly, these private innovators are that ~ve should 
accord them so much autonomy in their creative endeavors. 
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Among others see, e.g., Parker 2002. 
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independence seems to have been compromised (I.owenstein 2008; Parmoy 1999). The stoW in Canada is different from 
the American one. In Canada, the Dominion Bond Rating Seta~ice (DBRS) imposed more stringent liquidity 
arrangements on some ABCP products in JanuaW 2007 and thereby accelerated the moment of reckoning. 
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ix Beyond this paper’s scope, the corporate share itself also has been disassembled through the use of options and s~vaps, 

in ways that separate share ownership from. economic stake. The result has been the new phenomenon of "empty 

voting" and "vote buying" that has fundamentally undermined corporate accountabili~ and the market for corporate 

control (Itu and Black 2006) 

x This is not to suggest that democratic participation in policy decisions is a panacea. Highly complex issues can be 

susceptible to demagoguery and oversimplification. As Matthew Desmond pointed out at the workshop that fostered 

this issue, public protest has succeeded in shutting down (non-equivalent) scientific inquiu ranging from cloning 
through stem cell research. The Volcker Rtlle story above also highlights the age-old tension between expertise and 

democracy. The point here is only that it is necessau to re-inject a public voice into a context, innovation-framing 
financial regulation, in which it was utterly- absent prior to the financial crisis. 
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the periods from 1927 to ~1929 and again, from 2005to 2008, the sl~are of total i~come held by 

the Top 0.1% exceeded that held by the Top 5 to 10% 

~vl~ket Crash ~Toi) 01% ~--------~Top 5-10% 

Source: -ii~e World lop I~comes Database 

Top 100,000 over 5 million ... top 300,000 over 15 million 



Share of Total U.S. Income Held by Top 0.01% 





Percentage of Total U.S. Consumer Expenditures by ~n Average t4ouseho]id in Each income Category 

& the Share of Total U,S. income held by the Top S% 



Since t{~e earliy-1970s wages for the bottom 90% have stagnated while hou~sehold debt has 
skyrocketed to maintain existing consumption patterns 
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Souf~e: BEA, Fede[a~ Rese[ve 8oard and ~ he World -lop In£omes Database ..-..-.-.-.-.-.-.-~ House]’~old Debt pe~ Capita 

From 1975 to 2007 we swapped a 380 percent increase in the share of income held by the top 0.1% for a 288 percent 

increase in inflation-adjusted household debt per capita 

May need to be careful here: We are only explaining our proposed mechanism as it applies to the most recent crisis .... not 

seeing debt surges from stagnant income at other crash years. Also, monotonicity in trending is evident...don’t want to 

overstate causal aspect. 



Since the mid-1970s income has increasingly concentrated amongst those at the very top while 

average household debt has climbed in tandem to maintain spending and growth trends 
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Same thing here - only explaining factors that lead to 2008 crisis, and monotonic trending could be seen among lots of 

variables. 



Annual Changes in Household Debt and Personal Consumption Expenditures 
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Ratio of Total Debt Payments to Total Famiiiy income by Income Group 

Percentile of tn,:ome 

--Less than: 20 
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.... 60-79,9 

.... 80-89,9 

---------------* 90-:100 

2001 2004 2007 2010 

So~.[rce: Federal Rese~,,e Board, Survey of Consumer Finan=c:es 

Time-period specific. We might mention that other periods in our study (1920s) were treated more like a case study in the 

initial analyses due to data limitations. 







X Variable Lag (years) Lag direction* Correlation Y Variable 

To } 0.1% Income Share 0 ~~ 0.25875 S&P Common Stock Price Index 

To ~ 0.1% Income Share 3 ~- ....... .0,27845 S&P Common Stock Price Index 

To ~ 0.1% Income Share -19 ~ ,.," ~,~.,.~,~’~:~<,= ,., Dow Jones Industrial Average 

To ~ 0.1% Income Share -8 ........ ~ q:~.:~4419 Dow Jones Industrial Average 

To ~ 0.1% Income Share -5 ~ -~,~. U~..:i!.;~ Dow Jones Industrial Average 

To ~ 0.1% Income Share -2 ~ -,O.~gi,i~ Dow Jones Industrial Average 

To ) 0.1% Income Share 0 ~~ 0,28299 Dow Jones Industrial Average 

To ) 0.1% Income Share 1 ~ ........ 0.39238 Dow Jones Industrial Average 

To ~ 0.1% Income Share 3 ~ ¯ 0,21!i::~ Dow Jones Industrial Average 

To ) 0.1% Income Share 7 ~ ........ 0~21101 Dow Jones Industrial Average 

Household Debt per Capita -1 ........ ~ 0.30684 Top 0.1% Income Share 

Household Debt per Capita 2 ~ ........ 0,25375 Top 0.1% Income Share 

.... ~&P common Stock Pd~e !ndex ............ 7~0 ........................ ::::::::~ .................. ..~!:i:!!~7!:,!.:! Hou~e hold Be b~ pe [ Ca pita ............. 

S&P Common Stock Price Index -5 ........ ~ -,0.~4~)7:~ Household Debt per Capita 

S&P Common Stock Price Index -1 ~ -0,;=!5:?0=.~ Household Debt per Capita 

S&P Common Stock Price Index 13 ;~ ........ 0.23168 Household Debt per Capita 

S&P Common Stock Price Index 18 ~ -,0.2~:1744 Household Debt per Capita 

Dow Jones Industrial Average -5 ........ ~ --L’.,’, ~9~~7 Household Debt per Capita 

Dow Jones Industrial Average -3 ~ 0.25639 Household Debt per Capita 

Dow Jones Industrial Average -2 ~ .0. ~:~4.8~ Household Debt per Capita 

Dow Jones Industrial Average 6 ~ ......... -~.~ z.z.~,-."~"~ :~ Household Debt per Capita 

Dow Jones Industrial Average 11 "~ ........ 0.25598 Household Debt per Capita 

Dow Jones Industrial Average 12 ~ 0.23223 Household Debt per Capita 

Dow Jones Industrial Average 21 ~ 0.28796 Household Debt per Capita 

* Lag direction denotes the sequence of the lead and follower variables; a positive lag indicates the Y variable leading 

the X, a negative lag indicates the X variable leading the Y. 























Point to make here: Industrial country financial systems withstood serious shocks in the 1980s and 1990s, without a crisis, 

then succumbed to a record crisis in 2007. What changed? Some rules removed or gutted, many not enforced. 









































Subsequent testimony quoted in book by former Moodys MDs and other senior staff made clear that the Ratings 

Agencies’ incentive systems changed dramatically as they pushed for growth. 





















































































Dampening Financial 
Cycles 

Regulatory 



Outline 

Three ideal types of models of rel~ulatory 

cycles 

Similarities and differences 

Administrative methods for dampeninl~ cycles 



Financial Market Cycles 

Minskyean story: tendency to increase 

speculation and leverage as crises recede, 

leads to bubbles 

Bubbles followed 
downward spiral 

Optimal regulation is 

But many observe that 
procyclical 

by bursts and crises, 

counterycyclical 

regulation is often 



Public Choice Models of Financial 
Regulation 

Regulatory demand side 

Regulatory supply side (politicians and 

bureaucrats) 

Normative conclusions 

- Pro-market scholars fear over-regulation following 

crises more 

- Pro-regulation scholars fear under-regulation in 

bubbles more 



Model I: Wrong in Booms and Busts 

Demand side: Olsonian capture during ordinary 
times; behavioralist story of populist reaction 
following crises pushing against capture 

Supply side: politicians focus on effective interest 
groups for re-election, regulators captured by 
information, revolving door 

Normative: wrong direction over-reaction in 

booms and busts 

- Silver lining: get it roughly right on average over cycle 



Model I1: Over-regulation in Crises 

Demand side" some organized groups to 

counter industry, populist backlash is badly 

uninformed 

Supply side: capture yes, 
tendency to aggrandize 

but also regulator 

Normative: markets generally pretty good, 
regulation is hard and often wrong--tendency 

to over-regulate over the cycle 



Model II1: Under-regulation during 

Booms 

Demand side: emphasis on concentrated industry 
groups; unregulated developments force 
forbearance 

Supply side: emphasis on capture; policy 
entrepreneurs can help make crisis regulation 
better-informed 

Normative: financial markets can wreak serious 
havoc, regulation has done much good when 
given a chance but politics make hard--tendency 
to under-regulate over the cycle 



Similarities Among Models 

Demand" concentrated industry groups; 

behavioralist theory of reaction to crisess 

Supply" capture 

Normative: procyclical 
optimal; both markets 
badly wrong 

regulation is not 
and regulation can go 



Differences Between Models 

Demand" balance of interest groups outside 

crises; how uninformed push for regulation 
following crises is 

Supply" strength 
tendency 

of regulator aggrandizement 

Normative: relative distrust of markets and 
government 



Administrative Responses: 
Dampening Regulatory Cycles 

Hard look review (Busines~ Roundt~ble v. SEC) 

Agency/independence (C;FPB debate) 

Sunset clauses (Romano proposal) 

C;ontrarians (Dan Schwarcz and me--Office of 
Financial Research) 

Mandated studies 

Automatic triggers (Discretionary or rule- 

based?) 



The Great Divergence 
Income inequality in the UoS~ 297%2022 

l:~esenta!{ion by Timo~:hy Noah 

Feb° 7,.,, 2013 

Geo%e Washin{~ton Univers%, 

~’Po~tica~ ~!conom~~ of F~nanc~a~ 

(~ustrat~ons bS~~ Catherine Mt..~brandon) 



Two types of income inequality 

¯ Skilled labor vs. unskilled labor ("broad-based," 
"quintile-based" inequality) 

° 1 percent versus the 99 percent {rich versus everybody 

else). 

By both measures inequality shrank during "Great 
Compression" (1934-1979) and grew during "Great 
Divergence" (1979-present). 

But two types not necessarily linked ... except in shrinkage 
of wages as portion of GDP (now at 50-year low). 



Top one 

share 

percent doubled its income 

between 1979 and 2008. 





Thresholds: top 10 percent: $109,000 

top 5 percent: $153,000 

top 1 percent: $368,000 (doubled) 

top 0.1 percent: $1.7 million (tripled) 

top 0.01 percent: $9.1 million (nearly quadrupled) 



Does in a sagging postwar economy 
Europe explain the Great 

Compression? No. 

Source: Paul Krugman’s NYT blog, 11/19/12 

It’s true that trade with Europe was fairly limited until the 19705, but Krugman notes that was a double-edged sword, since 

economic growth without trade can be difficult. 



2007-2009 
inequality 

recession 
trend for 

reversed the 
the top 1%. 

Average real income 
17.4%. 

per family declined 

Average real 

36.3% 

income for top 1 percent fell 

¯ Income share for top 1 percent fell from 23.5% 

to 18.1% 
(Source: Emmanuel Saez, "Striking It Richer: The Evolution of Top Incomes in 

the United States," revised March 2, 2012.) 

The top 1 percent took a hit, but not as big a hit as it took during the previous recession at the turn of the century after the 

tech bubble burst. 



From 2009 to 2011, top 1% rebounded; bottom 99% 

did not. 

Pre-tax income for bottom 99% shrank by 0.4 

percent. 

Pre-tax income for top 1% grew by 11.2%. 

Ergo, 121% of 2009-2011 
the top 1%. 

income gains went to 

(Source: Saez, "Striking It Richer," Jan. 2013.) 

"Members-only recovery." 



road-based inequality 

Gini index increased every year of the aughts 

except 2002 and 2007. 

2011 increase is biggest single-year rise 

observed in two decades. 

Median income 
2000. 

is down almost 9 percent since 

Broad-based inequality grew in 1980s, eased in 
1990s, grew again in aughts. 

(source: Census bureau) 



Inequality in industrialized nations. 



Not all countries are growing more 
unequal. 

By multiple measures, incomes in the following countries 
grew more equal after mid-1990s: 

¯ Mexico 
¯ Turkey 
¯ Greece 
¯ Chile 
¯ Italy 

Since mid-1980s, little net chanse in France, Hungary, and 
Belgium. 

(Source: OECD, "An Overview of Growing Income 
Inequalities In OECD Countries," 2011.) 

Until fairly recently income income inequality was declining in France. 



Does U.S. income mobility compensate 
for U.S. income inequality? No. 

US income mobility declined between the turn of the century and the 1950s. Since then it’s either leveled off or, more 

likely, declined further. 



From Economic Report to the President, Feb. 2012’ Growing 

income inequality shrinks income mobility. 

The Gi’eat Gatsby Culwe: ~nequali~ and Inter~enerafional Mobility 

h~generafioi~i e~at~gs elasticity 
0,6 

0,5 

0.4 

0.2 

Italy 

U~fited Kingdom 

France 

Gemmw / ~ Japa~ 

New Z 

~ ~vay ~ Ca~ada 

Fhflalld 
Demnat~ 

0. i ,              ,              ,              , 
0,15 0,2 0.25 0,3 0.35 0.4 

Gh~i c~fficient (19,85) 
Som’ce: C0rak (201 I)and OECD, 

"Harder to climb the ladder when the rungs are further apart." At turn of the 20th century US income inequality and income 

mobility were both higher than today, but more recent experience seems to be that greater income inequality means less 

income mobility. 



Death of labor unions (in large part 
due to government policy) 

Union density peaked in 1954 at about 40% 
of private-sector workforce. 

Today union density is about 7% of private- 
sector workforce--same level as in 1933. 

"It’s as if the New Deal never happened." 

Taft-Hartley passed in 1947. Congressional support for labor weakened in late 1970s and Reagan administration was 

openly hostile to labor. PATCO strike, Richard Freeman: If sole cause were global trends average earnings for US 

industrial workers in 2005 would have been $25 per hour rather than $16 per hour. 



Rise of capital economy (assisted by 
tax policy, Fed policies, and regulatory 

"drift") 

Income growth for top corporate 

executives soars out of control due to 
stock-option compensation often 
unrelated to company performance. 

Explosive growth of deregulated financial 

sector. 



For 1 percent (here, 0.1 percent) inequality driven by finance and top 

pay for executives. (source: Jon Bakija, Adam Cole, and Bradley 

Heim, "Jobs and Income Growth of Top Earners," 2010). 

Between 1979 and 2005 proportion of finance professionals in the top 0.1 percent nearly doubled. Nonfinancial executives 

were a bigger share but their share declined slightly. Celebrity artists and sports figures increased presence but still don’t 

exceed 3 percent. 



1 
2 
3 
4 
5 

A B 

First Name Last Name Title 

Account Name: Banco Santander (1 record) 

James H. (Jim) Bathon Managing Director and Chief Legal Officer 

Account Name: Bank of America (1 record) 

6 

7 Edward O’Keefe General Counsel 

8 Account Name: BNYMellon (1 record) 

9 

Jane Sherburne Senior Executive Vice President and General Counsel 
10 

11 Account Name: Branch Banking and Trust Company (BB&T) - Colonial (1 record) 

12 

13 Robert J. Johnson Jr. EVP, Secretary and General Counsel 

14 Account Name: Capital One (1 record) 

15 

16 John G. Finneran Jr. General Counsel and Corporate Secretary 

17 Account Name: Citibank NA (1 record) 

18 

19 Michael S. Heifer General Counsel & Corporate Secretary 

20 Account Name: Comerica (1 record) 

21 

Jon W. Bilstrom EVP Governance, Regulatory Relations & Legal Affairs & 
22 Secretary 

23 Account Name: Deutsche Bank (1 record) 

24 

25 Richard H. Walker Managing Director and General Counsel 

26 Account Name: HSBC Bank USA NA (1 record) 

27 

28 Stuart Alderoty SEVP and General Counsel 

29 Account Name: JPMorgan Chase Bank USA NA (WAMU) (1 record) 

30 

31 Stephen M. Cutler EVP & General Counsel 

32 Account Name: KeyBank National Association (1 record} 

33 

34 Paul N. Harris EVP, Secretary and General Counsel 

35 Account Name: PNC Bank NA (1 record) 

36 

37 Helen P. Pudlin Executive Vice President and General Counsel 

38 Account Name: Ro,~al Bank of Scotland (1 record) 

39 

40 Sheldon I. Goldfarb General Counsel 

41 Account Name: The Bank of Tokyo - Mitsubishi (1 record) 

42 



D E F G I H 

1 Street Address City State Zip i Phone 
2 

3 

4 45 East 53rd St New York NY 10022i(212) 350-3604 

5 

6 

7 100 North Tryon Street Charlotte NC 28255i(704) 386-4650 

8 

9 

1 Wall Street, lOth Floor 
10 

11 

12 

13 200 W. Second St, 3rd Floor 

14 

15 

16 1680 Capital One Drive 

17 

18 

19 399 Park Avenue, 3rd Floor 

2O 

21 

1717 Main St, 5th Floor 
22 

23 

24 

25 60 Wall Street, 36th Floor 

26 

27 

28 452 Fifth Avenue, lOth Floor 

29 

3O 

31 270 Park Avenue, 48th Floor 

32 

33 

34 127 Public Square, 54th Floor 

35 

36 

37 249 Fifth Ave, 30th Floor 

38 

39 

40 600 Washington Boulevard 

41 

42 

New York NY I0286i(212) 635-1247 

Winston-Salem NC 27101 i(336) 733-2072 

McLean VA 22102 i(703) 720-1030 

New York NY I0022 i(212) 559-5152 

Dallas TX 75201 i(214) 462-4447 

New York NY I0005 i(212) 250-8200 

New York NY I0018i(212) 525-8877 

New York NY I0017 i(212) 270-3220 

Cleveland OH 44114i(216) 689-0350 

Pittsburgh PA 15222 i(412) 762-7987 

Stamford CT 6901 i(203) 897-6065 



1 
2 
3 
4 
5 
6 

7 

8 

9 

io 
ii 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 

22 

23 

24 

25 

26 

27 

Email 

jbathon~santander.us 

edward.p.o’keefe@ bankofamerica.com 

jane.sherburne@bnymellon,com 

rijohnson@bbandt.com 

john.finneran@capitalone.com 

helferm @citi~roup.com 

iwbilstrom @ comerica.com 

richard.h.walker@db.com 

28 stuart.a.alderoty@ us.hsbc.com 

29 

30 

31 stephen.m.cutler@ipmor~an.com 

32 

33 

34 paul harris@kevbank.com 

35 

36 

37 helen.pudlin@pnc.com 

38 

39 

40 sheldon.~oldfarb@ rbs,com 

41 

42 



A          B 

43 Thomas Pennington 

44 Account Name: UBS AG (1 record} 

4S 

Mark S. Shelton 
46 

47 Account Name: US Bank (1 record} 

48 

EVP & General Counsel 

General Counsel, UBS Group Americas/UBS Investment 

Bank Americas 

49 Lee R. Mitau EVP and General Counsel 

50 Account Name: Wells Fargo Bank (1 record} 

52 James M. Strother Executive Vice President & General Counsel 



D 

1251 Ave of the Americas, 15th Floor 

E 

New York 

F 

NY 10020i(212) 891-8290 43 

44 

45 

1285 Ave of the Americas, 14th Floor       New York        NY        10019 i(212) 713-2244 
46 

47 

48 

49 800 Nicollet Mall Minneapolis M N 55402i(612) 303-0890 

50 

51 

52 45 Fremont Street, 27th Floor San Francisco CA 94105i(415) 396-1793 



43 

44 

45 

46 
47 
48 
49 
50 
51 
52 

I 

tpennington @us.muf~.ip 

mark.shelton~ubs.com 

lee.mitau@usbank.com 

james.strother@wellsfar~o.com 



A B 

First Name Last Name Title 

Account Name: Banco Santander (1 record) 

D 

1 Street Address 

2 

3 

James H. (Jim) Bathon Managing Director and Chief Legal 45 East 53rd St 
4 Officer 

5 Account Name: Bank of America (1 record) 

6 

7 Phillip Wertz Associate General Counsel 101 S. Tryon Street 

8 Account Name: BNYMelIon (1 record) 

9 

Marcia Wallace Associate General Counsel & One Wall Street 
10 Managing Director 

11 Account Name: Branch Banking and Trust Company (BB&T) - Colonial (1 record) 

12 

Robert J. Johnson Jr. EVP, Secretary and General 200 W. Second St, 3rd Floor 
13 Counsel 

14 Account Name: Capital One (1 record) 

15 

Andy Navarrete Senior Vice President and Chief 1680 Capital One Dr 
16 Counsel- Regulatory 

17 Account Name: Citibank NA (1 record} 

18 

19 Carl Howard Deputy General Counsel 425 Park Avenue 

20 Account Name: Deutsche Bank (1 record} 

21 

Michael Kadish Managing Director and Senior U.S. 60 Wall Street, Room 3631 
22 Bank Regulatory Counsel 

23 Account Name: HSBC Bank USA NA (1 record} 

24 

Michael Emerson Executive Vice President & General 452 Fifth Ave 
25 Counsel 

26 Account Name: JPMorgan Chase Bank USA NA (WAMU) (1 record} 

27 

Kathryn          McCulloch      SVP & Associate General Counsel 270 Park Avenue, 38th Floor 
28 

29 Account Name: KeyBank National Association (:1 record} 

30 

31 Richard (Dick) Kopek Associate Counsel, Law Group 127 Public Square 

32 Account Name: PNC Bank NA (1 record} 

33 

34 James Keller Chief Regulatory Counsel 249 Fifth Ave 

35 Account Name: Ro~al Bank of Scotland (1 record} 

36 

37 William W. Templeton Head of Bank Regulatory 1 Citizens Plaza 

38 Account Name: The Bank of Tokyo - Mitsubishi (1 record} 

39 



E F 
1 City State 

New York NY 
4 

5 

6 

7 

8 

9 

i0 

ii 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

Charlotte NC 

New York NY 

Winston-Salem    NC 

McLean VA 

G 

Zip 

H 

Phone Email 

10022 (212) 350-3604 ibathon@santander.us 

28255 (980) 386-6834 phillip.wertz@bankofamerica.com 

10286 (212) 635-1081     marcia.wallace@bnymellon.com 

27101 (336) 733-2072 rjjohnson@bbandt.com 

22102 (703) 720-2266 andy.navarrete@capitalone.com 

New York NY 10022 (212) 559-2938 howardc@citi.com 

New York NY 

New York NY 

New York NY 

Cleveland OH 

Pittsburgh PA 

Providence RI 

10005 (212) 250-5081 michael.kadish@db.com 

10018 (212) 525-1066 michael.emerson@us.hsbc.com 

10017 (212) 270-5922 kathryn.mcculloch@chase.com 

44114 (216) 689-4958 richard kopek@keybank.com 

15222 (412) 768-4251 ames.keller@pnc.com 

2903 (401) 282-7840 william.w.templeton@rbscitizens.com 



A B C 

40 Tom Ko Counsel 

41 Account Name: UBS AG (1 record) 

42 

43 Joan DaPonte Executive Director 

44 Account Name: US Bank (1 record) 

46 Nicholas A.J. Vlietstra Deputy General Counsel 

47 Account Name: Wells Fargo Bank (1 record) 

48 

49 Eugene Katz Senior Company Counsel 

D 

1252 Ave of the Americas 

677 Washington Blvd. 

800 Nicollet Mall 

301 S. College Street 



40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

E 

New York 

Stamford 

Minneapolis 

Charlotte 

F 

NY 

G H 

10020 (212) 728-4092 kko@us.muf~.ip 

CT 

MN 

NC 

6901 (203) 719-1490 ioan.daponte@ubs.com 

55402 (612) 303-7822 nicholas.vlietstra@usbank.com 

28288 (704) 383-7707 euRene.m.katz@wellsfarp~o.com 





A C D 

1 Last Name Natural Order Name Goes By Name Salutation Title 

2 Aramanda Jim Aramanda Jim Mr. 

3 Bathon James H. Bathon James H. (Jim) 

4 Cohen Rodge Cohen Rodge Mr. 

5 Cutler Stephen M. Cutler Stephen M. 1 

6 Heifer Michael S. Heifer Michael S. 1 

7 Johnson Robert J. Johnson, Jr. Robert Mr. 1 

80’Keefe Edward O’Keefe Ed Mr. 1 

9 Pennington Thomas Pennington Thomas 1 

10 Saltzman Paul Saltzman Paul Mr. 1 

11 Strother James M. Strother James M. 1 

12 

13 

14 Broome Lissa Broome Lissa Prof. 1 

15 Bryant Jamie Bryant Jamie Mr. 1 

16 Carstater Kent Carstater Kent Mr. 1 

17 Clark Scott Clark Scott Mr. 1 

18 Hirsch Frank Hirsch Frank Mr. 1 

19 Kelsey Sara A. Kelsey Sara Ms. 1 

20 Markham Jerry Markham Jerry Prof. 1 

21 Spencer Jill Spencer Jill Ms. 1 

22 Ware Paul Ware Paul Mr. 1 

23 Waxman Brett Waxman Brett Mr. 1 

24 

25 

26 DaPonte Joan DaPonte Joan 1 

27 Emerson Michael Emerson Michael 1 

28 Fortney David Sidney Fortney Dave Mr. 1 

29 Freeman D. Smith Freeman Smith Mr. 1 

30 Goffman Jay Michael Goffman Jay Mr. 1 

31 Jensen Kris Jensen Kris Ms. 1 

32 Ladd Robert Anthony Ladd Robert Mr. 1 

33 Liebolt F. Lee Liebolt Jr. Lee Mr. 1 

34 Pierce Jackie Pierce Jackie Ms. 1 

E 

Number 

Attending 

Lecture 



F 

Number 

Attending 

Reception 

1 

1 

1 

Number 

Attending 

Dinner 

1 

1 

1 

Dinner Table 

Number 

1 

1 

1 

1 Invitation List 

2 TCH STAFF 

3 TCH Association Board 

4 Center Board of Advisor 

5 1 1 1 TCH Association Board 

6 1 1 1 TCH Association Board 

Center Board of Advisor and 

7 1 1 1 TCH Association Board 

8 1 1 1 Center Board of Advisor 

9 1 1 1 TCH Association Board 

10 1 1 1 Center Board of Advisor 

11 1 1 1 TCH Association Board 

12 

13 

14 1 1 2 Center Board of Advisor 

15 1 1 2 Center Board of Advisor 

16 1 1 2 Center Board of Advisor 

17 1 1 2 Center Board of Advisor 

18 1 1 2 Center Board of Advisor 

Attorney and previous 

19 1 1 2 Banking Institute speaker 

20 1 1 2 Center Board of Advisor 

21 1 1 2 Center Board of Advisor 

22 1 1 2 Center Board of Advisor 

23 1 1 2 TCH STAFF 

24 

25 

TCH Bank Regulatory 

26 1 1 3 Member 

TCH Bank Regulatory 

27 1 1 3 Member 

28 1 1 3 UNC Undergrad 

29 1 1 3 Law Alumni 

30 1 1 3 Law Alumni 

31 1 1 3 UNC School of Law Staff 

32 1 1 3 Law Alumni 

33 1 1 3 Law Alumni 

34 1 1 3 UNC Undergrad 



1 Employer 

2 

3 Banco Santander 

4 Sullivan &Cromwell 

JPMorgan Chase Bank USA NA 

5 (WAMU) 

6 Citibank NA 

7 BB&T Corporation 

8 Bank of America 

9 The Bank of Tokyo- Mitsubishi 

10 The Clearing House Association 

11 Wells Fargo Bank 

12 

13 

14 UNC School of Law 

15 Kingstree Group LLC 

16 Stifel, Nicolaus & Co. 

17 Sandier O’Neill + Partners, LP 

18 Alston & Bird, LLP 

19 WilmerHale 

20 Florida International University 

21 Federal Home Loan Bank of Atlanta 

22 Bradley Arant Boult Cummings, LLP 

23 The Clearing House Association 

24 

25 

26 UBSAG 

27 HSBC Bank USA NA 

28 The Clearing House Association 

29 US Trust Bank 

Skadden Arps Slate Meagher Flom 

30 LLP 

31 UNC School of Law 

32 GE Healthcare 

33 F Lee Liebolt Jr Esq 

34 



A 

1 Last Name Natural Order Name 

C 

Goes By Name 

Marcia 

D 

Salutation Title 

E 

Number 

Attending 

Lecture 

55 Robinson Spencer C. Robinson Spencer Mr. 1 

56 Tahyar Margaret Tahyar Margaret Ms. 1 

Colleague of Margaret 

57 Unknown Tahyar Unknown 1 

58 Urschel Michael Leonard Urschel Michael Mr. 1 

.59 49 

35 Wallace Marcia Wallace 1 

36 

37 

38 Alexander Joe Alexander Joe Mr. 1 

39 Boyd S. Gregory Boyd Greg Dr. 1 

40 Calder Tracy Calder Tracy Ms. 1 

41 McCulloch Kathryn McCulloch Kathryn 1 

42 Murphy Eileen C. Murphy Eileen Ms. 1 

43 Navarrete Andy Navarrete Andy 1 

44 Pannell Gary Pannell Gary Mr. 1 

45 Rousseau Julius Addison Rousseau III Jule Mr. 1 

46 Wright T. Brandon Wright Brandon Mr. 1 

47 Zingale Mark Zingale Mark Mr. 1 

48 

49 

50 Gelman James Gelman James Mr. 1 

51 Iselin Ben Iselin Ben Mr. 1 

52 Long Susan Long Susan Ms. 1 

53 Omarova Saule Omarova Saule Prof. 1 

54 Ortiz Enrique Ortiz Enrique Mr. 1 



H                I F 

Number 

Attending 

Reception 

Number 

Attending 

Dinner 

Dinner Table 

Number Invitation List 

TCH Bank Regulatory 

Member 35 I I 3 

36 

37 

38 I I 4 TCH STAFF 

39 I I 4 Law Alumni 

40 I I 4 Law Alumni 

TCH Bank Regulatory 

41 1 1 4 Member 

42_ 1 1 4 Law Alumni 

TCH Bank Regulatory 

43 1 1 4 Member 

44 1 1 4 Center Board of Advisor 

4_5 1 1 4 Law Alumni 

46 1 1 4 UNC School of Law Staff 

47 1 1 4 TCH STAFF 

48 

49 

Colleague of Board of 

.50 1 1 5 Advisor 

Colleague of Board of 

.51 1 1 5 Advisor 

52 1 1 5 TCH STAFF 

53 1 1 5 Center Board of Advisor 

54 1 1 5 UNC School of Law Student 

55 1 1 5 

56 1 1 5 

57 1 1 5 

58 1 1 5 Law Alumni 
.59 49 49 

Center Board of 

Advisor/UNC School of Law 

Student - Editor of the NC 

Banking Institute Journal 

Colleague of Board of 

Advisor 

Colleague of Board of 

Advisor 



1 Employer 

35 BNY Mellon 

36 

37 

38 

39 Davis & Gilbert LLP 

40 

JPMorgan Chase Bank USA NA 

41 (WAMU) 

42_ Excelsior (::DO Advisors LLC 

43 Capital One 

Jones, Walker, Waechter, Poitevent, 

44 Carrere & Denegre LLP 

45 Arent Fox 

46 UNC School of Law 

47 The Clearing House Association 

48 

49 

_gO McGuire Woods LLP 

51 McGuire Woods LLP 

52_ 

53 UNC School of Law 

54 

55 UNC School of Law 

56 Davis Polk & Wardwell LLP 

57 Davis Polk & Wardwell LLP 

Paul Weiss Rifkind Wharton & 

58 Garrison 

59 
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Table I Table 2 Table 3 

Table I Table 2 Table 3 
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Table 4 Table 5 Table 6 

Table 4 Table 5 Table 6 

Table 4 Table 5 Table 6 

Table 4 Table 5 Table 6 

Table 4 Table 5 Table 6 

Table 4 Table 5 Table 6 

Table 4 Table 5 Table 6 

Table 4 Table 5 Table 6 

Table 4 Table 5 Table 6 





Li 
Wachovia 

UNC 

sa L. Broome 
Professor of Banking 

School of I~aw 





H. Rodgin Cohen 
Senior Chairman 

Sullivan & Cromwell, LLP 





Paul Saltzman 
President of the Association 

EVP and General Counsel of the Payments Company 
The Clearing House 



From: 

Sent: 

To: 

Broome, Lissa L <lbroome@email.nnc.edu~ 

Wednesday, February 23, 2011 12:39 PM 

Subject: Action required please - survey - UNC School of Law Center for Banking and Finmice Inaugural New York Lecture Series 

Thank you for attending the UNC School of Law Center for Banking and Finance Inaugural New York Lecture Series featuring Rodgin Cohen. Please take a few 

moments to did< on the link below and complete the short survey abou~ gout experience and give us },our suggestions for our next New York Lecture which we 

hope to hold th~s 

h t [p://www.surveymonkey.cornis/LSR B LPG 
Thanks a~so ~:o our ~dends at The Ck~ring House fl)r ma~dng ~:h~s e~ent possible. 

Take care, 

L~ssa 

Lissa L Broome 

Wachovia Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

http:iiwww.law.unc.edu/centers/bankh~g 

~.~.~ h~p:ll~vlaw.unc.edulimageslnewslmedialbankingfinance 
web542 jp9 



From: 

Sent: 

To: 

Attach: 

Bortz, Conrad <cbol~z@emaikunc.edu> 

Thursday, September 22, 2011 11:35 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

RE: Nov. 8 Event 

New York Invite (2).pdf 



From: 

Sent: 

To: 

Subject: 

Jensen, Kris <krijense@email.unc.edu~ 

Monday, November 18, 2013 10:46 AM 

jficoehlich@lockelord.com; aharley@deloitte.com; clil:knigh@directbrands.com; John Hawkins <jhawkins@hunton.com>; Bill Bates 

(wbates@kslaw.com); gboy@tkks.com; wearnhardt@cravath.com; jay.p.hnber@lexisnexis.com; Rousseau, Jnle 

(Jule.Roussea@arenttbx.com) 

Broome, Lissa L <lbroome@email.unc.edt~’; McLean, Susan <mcleanm@email.unc.edu>; Moore, Rou <remoore@e~nail.unc.edu>; 
Eppich, Tmdie - Direct Brands (Trudie.Eppich@directbrands.com) 

Dimmer with Dean Jack Boger this Friday 

Hello everyone- 

Thank you for holding time on your calendars for dinner with Dean Jack Boger this Thursday evening. Please let me know if you have any questions. Here is the 

information: 

Thursday, November 23_st 

Fresco 

34 East 52nd Street 

New York NY :10022 

7:00 p.m. - cocktails 

7:30 p.m. - dinner 

We have a private dining room reserved and we look forward to seeing all of you! 

Sincerely, 

Kris 

Kristine Jensen 

Associate Dean of Advancement 

UNC School of Law 

919.445.0168 

kjensen@unc.edu 



From: 

Sent: 

To: 

Subject: 

Sue Konzelmann <~s.konzelmann@bbk.ac.uk~ 

Sunday, December 5, 2010 10:54 AM 

Sue Konzelmann <s.ko~elmann@bbk.ac.uk>; Gerhard.schnyder@kcl.ac.uk; j.s.wright@lse.ac.uk; maxc@fovaxgue-davies.com; 

Colin.scot~ucd.ie; cwilliam@law.illinois.edu; Broome, Lis~ L <lbroome@emml.unc.edu>; Conley, John M ~jmconley@email.unc.edu-~; 

pzumbansen@osgoode.yorku.ca; Justin.obrien@unsw.edu.au; j.c.lockhar~massey.ac.nz 

SASE Meetings 2010 in Madrid 

Hi everyone, 

I recently received the Call for Papers for the 2010 Society for the Advancement of Socio-Economics (SASE) meetings in Madrid (See: http://w~vw sase. org/index.php? 
option corn content&task~iew&id 270&Itemid 1). 

I was wondering whether there might be interest in proposing a session on Varieties of Liberalism. These meetings will take place before the start of our Leverhulme International Network 
(assuming that our proposal is successful) .. But it might be a good opportunity to get things moving forward. 

I regularly participate in the SASE meetings -- and I think that our topic would be of interest to the organizers. I’m very happy to take the lead on coordinating the proposed session. So if 
you are interested, let me know and we can see how things develop 

take care, 

Sue 

Dr Suzanne J Konzehmmn 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Programanes in Corporate Governance & Business Ethics 

Birkbeck, University of London 
Malet Street Bloomsbury 
London WCI E 7HX 

tel. +44207631 6799 
~ax ~44207 631 6769 

http ://wva,c.bbk.ac.uk/manop/mana~ement/sta ff/l~onzelmann.shtml 
http://www.lccge bbk.ac uki 



From: 

Sent: 

To: 

Subject: 

Jus~tin O’Brien ~ustin.obrien@unsw.edu.au> 

Sunday, December 5, 2010 1:28 PM 

Sue Konzelma~n <s.konzelma~n@bbk.ac.uk> 

Gerhard.~hnyde@kcl.ac.uk; j.s.wrigh~lse.ac.uk; marc@tbvaacgue-davies.com; Colin.scotV~:ucd.ie; cwilliam@law.illinois.edu; Broome, 

Lissa L <lbroo~ne@email.unc.edu>; CoNey, John M <flnconley@email.unc.edu>; pzumbonsen@osgoode.yorku.ca; 

j.c.lockhark~!massey.ac.nz 

Re: SASE Meetings 2010 in Madrid 

Hi Sue, 

Sounds like ftm - coum me in mad tha~ks tbr all of your hard work to date 

Regards 

Jus~dn 

On 06/12/2010, at 2:54 AM, Sue Konzelmam~ wrote: 

Hi evel~-one, 

I recently received the (;all :[’or Papers for the 2010 Socie~ for the Advancement of Socio-Economics (SASE) meetings in Madrid (See: http://www.sase or~/indexphp’? 
option corn content&task "view&id 270&Remid 1)... 

I was wondering whether there might be interest in proposing a session on Varieties of Liberalism These meetings will take place before the start of our Leverhulme 
International Network (assuming that our proposal is successful) .. But it might be a good opportunity to get things moving 12~rward ... 

I regularly participate in the SASE meetings -- and ! think that our topic would be of interest to the organizers I’m very happy to take the lead on coordinating the proposed 
session. So if you are interested, let me know and we can see how things develop. 

take care, 

Sue. 

Dr Suzarme J. Konzelmann 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Programmes in Corporate Governance & Business Ethics 

Birkbeck, University of London 
Malet Street Bloomsbury 
London WC1E 7HX 

tel. k44 207 631 6799 
fax. +44 207 631 6769 

http://waa~w.bbk.ac.ttk/manop/lr~anagement/staf£/konzelmatm.shtml 
http://xwzw.lccge.bbk.ac.uk/ 



Fl’om: 

Sent: 

To: 

Subject: 

Williams, Cynthia <cwillimn@law.illinois.edn> 

Sunday, December 5, 2010 1:50 PM 

Sue Konzelmann <s.ko~elmann@bbk.ac.uk>; Gerhard.schnyder@kcl.ac.uk; j.s.wrigh@lse.ac.uk; ma~c@fovaxgue-davies.com; 

Colin.~ot@ucd.ie; Broome, Lis~ I, <lbroome@email.unc.edu>; Conley, John M <jmconley@ema?d.unc.edu-~; 

pzumbansen@osgoode.yorku.ca; Justin.obrien@unsw.edu.au; j.c.lockhar~massey.ac.nz 

l~E: SASE Meetings 2010 in Madrid 

Dear Sue, 

Thank you. I am interested, and agree that the VoW. project fits quite well with the theme this year~ Iql already be in Europe so can commit to participating, 

Take care, and thank you very much for your ~emdersh~p on this Network. 

Best regards, 

C~ndv 
CyntMa A. W~Hiams 
Professor of Law 
tJnive~sity ef Illinois College ef Law 
504 E. Pennsylvania Ave. 
Champaign, ~L 61820 USA 

Phone: 1-217-333-3966 
Fax : 1-217-244-1478 
E-ma~k mv~llia m@law.uiuc.edu 
Research papers:    htt p://~’~.ssrn.com/a ut ho~ 133969 

Policy ~nw)lw~menl : hit p :!!~t¢~v.susta k~a bk~i’~na nc~a~ma rk ei:s.net 

F~m= Sue Konzelmann [mailto:s.konzelmann@bbk.ac.uk] 
Sent= Sunday, December 05, 2010 9:54 AN 
Te~ Sue Konzelmann; Gerhard.schnyder@kcl.ac.uk; j.s.wrlght@lse.ac.uk; marc@fovargue-davies.com; Colln.sco~@ucd.ie; Williams, Cynthia; Ibroome@email.unc.edu; 
jmconley@email.unc.edu; pzumbansen@osgoode.yorku.ca; ]ustin.obrien@unsw.edu.au; j.c.lockha~@massey.ac.nz 
Su~ject~ SASE Neetings 2010 in Nadrid 

Hi everyone, 

I recently received the Call for Papers for the 2010 Society for the Advancement of Socio-Economics (SASE) meetings in Madrid (See: h_t_t_p_2!,_’__w___~5_t_w__=&a_&e_._~2_r.go ,_;j__n__@__x_._2_k_~j;~_[~ 
_o_ption com content&task~,dew&id 270&Itemid 1)... 

I was wondering whether there might be interest in proposing a session on Varieties of Liberalism These meetings will take place before the start of our Leverhuhne International Network 
(assuming that our proposal is successful). But it might be a good oppoltunity to get things moving forward .. 

I regularly participate in the SASE meetings -- and I think that our topic would be of interest to the organizers I’m veW happy to take the lead on coordinating the proposed session So if 
you are interested, let me kno~v and ~ve can see how- things develop. 

take care, 

Sue. 

Dr Suzanne J. Konzelmalm 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Progran~mes in Corporate Governance & Business Ethics 

Birkbeck, ETniversity of London 

Malet Street Bloomsbu~7 
London WC1E 7HX 

tel. ~44 207 631 6799 
fax. +44 207 631 6769 

htlp : //www.bbk.ac.uk /nranop/management/staf~;’konzelnrann shm~] 
http://’wanv.]ccge.bbk ac.uk/ 



Fl’om: 

Sent: 

To: 

Subject: 

J.S.Wright@lse.ac.uk 

Sunday, December 5, 2010 4:24 PM 

s.konzelma~n@bbk.ac.uk; Gerhard.~hnyder@kcl.ac.uk; marc@tbvargue-davies.com; Colin.~otk@ucd.ie; cmlliam@law.illinois.edu; 

Broome, Lissa L <lbroome@email.unc.edu-~; Conley, Jolm M <jmconley@emaikunc.edu>; pzumban~n@osgoode.yorku.ca; 

Justin.obrien@unsw.edu.au; j .c.Iockhaxt@massey.ac.nz 

ILE: SASE Meetings 2010 in Madrid 

Hi Sue and All, 

Yes, I’ll put my hand up to do something for that session as well 

Will be in touch 

John 

From: Sue Konzeimann [mailto:s.konzeimann(~bbk.ac uk] 
Sent: Sun 5/12/2010 3:54PM 
To: Sue Konzelmann; Gerhard.schwder@kcl ac.uk; Wright, JS; marc@fovargue-davies.com; Colin scott@ucd.ie; cwilliam@law.illinois.edu; [broome@email unc edu; 
jmconley@email unc.edu; pzumbansen@osgoode yorku.ca; Justin.obrien@unsw.edu.au; j.c [ockhart@massey.ac.nz 
Sublect: SASE Meetings 2010 in Madrid 

tti evewone, 

I recently received the Call for Papers [’or the 2010 Society for the Advancement of Socio-Economics (SASE) meetings in Madrid (See: http://www sase.or~iindex.php? 
option corn content&task view&id 270&Itemid 1). 

I was wondering whether there might be interest in proposing a session on Varieties of Liberalism These meetings will take place before the start of our Leverhulme International Network 
(assuming that our proposal is successful) .. But it might be a good opportuniD" to get things mnving forward. 

I regularly participate in the SASE meetings -- and I think that our topic would be of interest to the organizers. I’m very happy to take the lead on coordinating the proposed session. So if 
you are interested, let me know and we can see how things develop 

take care, 

Sue. 

Dr Suzanne J. Konzelmann 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Progratlm~es in Co12oorate Governance & Business Ethics 

Birkbeck, Universi~" of London 
Malet Street Bloomsbury 
London WC1E 7HX 

tel. -44 207 631 6799 
#ax. +,*4 207 631 6769 

http://wwav.bbk.ac.uk/manop/mana~ement/staffikonzelmann.shtml 

http:/iw~a~’.lccge.bbk.ac.uki 

Please access the attached hyperlmk for an important electronic cormnunications disclaimer: htt~,:i/lse.ac.uk/emailDisclaimer 



Frolil: 

Sent: 

To: 

Subject: 

Schnyder, Gerhard <gerhard.schnyder@kcl.ac.uk~ 

Monday, December 6, 2010 4:48 AM 

Sue Konzelma~n <s.konzelma~n@bbk.ac.uk> 

j.s.wrighV~:l~.ac.uk; marc@tbvargne-davies.com; Colin.~otV~:ucd.ie; cwilliam@law.illinois.edu; Broome, Lissa L 

<lbroome@email.unc.edu>; CoNey. John M <jmcoNey@email.unc.edu>; pzumbansen@osgoode.yorku.ca; Jnstin.obrien@unsw.edu.au; 

j.c.lockhaN~!massey.ac.nz 

Re: SASE Meetings 2010 in Madrid 

Dear Sue and all, 

I will be attending SASE 2011 anyway. So, I’m very much interested in having a VoL session too... 

Best wishes 

Gerhard 

On 05/12/2010 15:54, Sue Konzehn~ln wrote: 

Hi evel~-one, 

I recently received the Call for Papers for the 2010 Socie~ for the Advancement of Socio-Economics (SASE) meetings in Madrid (See: http://www.sase org/index php? 
option com content&task~Ae~v&id 270&Itemid 1)... 

I was ~vondering whether there might be interest in proposing a session on Varieties of Liberalism. These meetings ~vill take place before the start of our Leverhulme 
International Network (assuming that our proposal is successful) .. But it might be a good opportunity to get things moving forward ... 

I regularly participate in the SASE meetings -- and I think that our topic would be of interest to the organizers I’m very happy to take the lead on coordinating the proposed 
session. So if you are interested, let me know and we can see how things develop. 

take care, 

Sue. 

Dr Suzarme J. Konzeimann 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Programmes in Corporate Governance & Business Ethics 

Birkbeck, University of London 

Malet Street Bloomsbury 
London WC1E 7HX 

tel. ~44 207 631 6799 
fax. ~ 44 207 631 6769 

http://www bbk.ac.uk/manop/man a~ement/staf~?k onzelm ann shtml 
http://www.lcc~e.bbk.ac.uk/ 



Sent: 

To: 

Subject: 

Conley, John M <jmconley@email.nnc.edu; 

Monday, December 6, 2010 11: 50 AM 

Schnyder, Gerhard <gerhard.sclmyder@kcl.ac.uk>; Sue Konzehnann <s.ko~elmann@bbk.ac.uk> 

j.s.wrigh@l~.ac.uk; marc@tbvargne-davies.com; Colin.~otV~.,ucd.ie; cwilliam@law.illinois.edu; Broome, Lissa L 

<lbroome@elnail.nnc.edu>; pzumbansen@osgoode.yorku.ca; Justin.obrien@unsw.edu.au; j.c.lockhalt@massey.ac.nz 

RE: SASE Meetings 2010 in Madrid 

Unfortunately, l’l~n already committed to an intellectual property conference in Washington those same dates, but I hope to collaborate with Cindy Williams on her 

paper, 

Best, 

John 

I=r~m: Schnyder, Gerhard [mailto:gerhard,schnyder@kcl,ac,uk] 
Sent: Monday, December 06, 2010 4:~ AN 
To~ Sue Konzelmann 
~c~ j.s.wright@Ise.ac.uk; marc@fovargue-davies.com; Colin.sco~Oucd.ie~ cwilliam@lawJllinois.edu; Broome, Lissa L~ Conley, John M; pzumbansen@osgoode.yorku.ca; 
Justin.obrien~unsw.edu.au; j.c.lockha~@massey.ac.nz 
Subject~ Re: SASE Meetings 2010 in Madrid 

Dear Sue and all, 

I will be attending SASE 2011 anyway. So, I’m very much interested in having a VoL session too... 

Best wishes 

Gerhard 

On 05/12/2010 15:54, Sue Konzehn~n wrote: 

Hi everyone, 

I recently received the Call for Papers Ibr the 2010 Society for the Advancement of Socio-Economics (SASE) meetings in Madrid (See: ~!t_t_.D_:/__/_~_5"_2_O_5"_~_~&~_e__:_o__r_g_/_i_@_~_x__:~2~_)~2. 
.9_.ption corn content&task~,dew&id 270&Itemid 1_). 

I was wondering whether there might be interest in proposing a session on Varieties of Liberalism. These meetings will take place before the start of our Leverhulme International Network 
(assuming that our proposal is successful) .. But it might be a good opportunity- to get things moving forward. 

I regularly participate in the SASE meetings -- and I think that our topic would be of interest to the organizers. I’m re1T happy to take the lead on coordinating the proposed session. So if 
you are interested, let me know and we can see how things develop 

take care, 

Sue 

Dr Suzanne J Konzeh:nann 
Reader in Management 

Director, London (;entre for Corporate Governance & Ethics 
Director, Post Graduate Progratmnes in Corporate Governance & Business Ethics 

Birkbeck, University of London 
Malet Street BloomsbulT 
London WCI E 7HX 

tel. +44207631 6799 
fax ~44 207 631 6769 

http:/iwww.bbk.ac.uk/manopin’mnagen’~ent/staf~/konzelmann.shtrnl 

htlp://www.lc cge bbk.a c uki 



From: 

Sent: 

To: 

Subject: 

Attach: 

Sue Konzelmann <~s.konzelmann@bbk.ac.uk~ 

Thursday, Janua~ 20, 2011 6:17 AM 

Sue Konzelmann <s.ko~elmann@bbk.ac.uk>; Gerhard.schnyder@kcl.ac.uk; j.s.wright@lse.ac.uk; maxc@fovaygue-davies.com; Paul 

Guest <p.gues~bbk.ac.uk>; Duncan.Sankey@Cheynecapital.com; M.Siems@uea.ac.uk; sb123@soas.ac.uk; Colin.scot~ucd.ie; 

Nimnh.ha~timma@ucd.ie; BlanaJd.clayke@ucd.ie; cwilliam@law.illinois.edu; ruth-agu@uiuc.edu; Broome, Lissa L 
<lbroome@email.unc.edu>; Conley, John M <jmconley@email.unc.edu>; Omarova, Saule T <omarova@email.unc.edu>; 

pzumbansen@osgoode.yorku.ca; mcondon@osgoode.yorku.ca; ppuri@osgoode.yorku.ca; ewaitze@strikemm~.com; 

jdarroch@schulich.yorku.ca; Justin.obfien@unsw.edu.au; j.c.lockhart@massey.ac.nz; s.deakin@cbr.cam.ac.uk; 

margaret.blair@vanderbilt.edu; bratton@law.upenn.edu 

Possibili~ of Hosting an Initial Meeting office Varieties of Liberalism Network in London on 29 June 2011 

SASE SES SION PROPOSAL 2011 .doc 

Hi evel¥one 

I hope this finds you well and that your ne~v year is off to a great start. We are still awaiting a response from Levertmlrae with regard to our Outline Proposal; I will let you know ~vhen it 
arrives. In the meantime, an exciting opportunity to host an initial meeting of the International Research Network on Varieties of Liberalism has arisen ... It would only make sense if enough 
of us are able to participate to make it wurthwhile. So I thought I’d get in touch to see what you think and whether you would be interested in participating. If there is enough interest within 
the network, I will pursue this further. 

Birkbeck’s School of Business, Economics & Informatics ~vould like to help support a meeting of the Varieties of Liberalism network and has offered to cover the expenses of hosting a day 
of meetings (complete ~vith rueals and refreshruents), a drinks reception and a widely advertised evening event in tandem with Birkbeck’s Business Week in June. Network participants would 
need to cover their o~vn travel and accorrm~odation costs; but everything else ~vould be covered by the College. The date we ~vould be looking at is 29 June 2011. The tiruing is good, as it 
inm~ediately follo~vs the SASE Meetings in Madrid, for ~vhich ~ve have submitted a proposal (See attached). It would be great if others are able to join us in Madrid 
(http://v~vw.sase.org/index.php?option cam content&task~’iew&id 270&Iteruid 

I think that this would be a great way to bring together those in the net~vork who are able to participate - to meet each other and to begin talking about our current & future research 
interests in this area and what ~ve would like to accomplish with the netwurk. I welcome input on the day’s agenda, which might include: 

I. Welcome and Introductions 

2. Each countty~ team presents their research interests / focus and what they would like to get out of participation in the network 

3. Moving the Network’s research forward 
> ~Vhat has the research told us so far? 
> "¢,qaat are the areas that ~ve need to explore further or at all? 
> Direction for future research? 
> hnplications for policy? 

4. Open discussion of ideas about possibilities for collaboration on: 
> research 
> grant proposals 
> conference sessions 
> publications 

5. Other items: 
> The means by which the net~vork stays in touch as the research moves forward? (frequency? face-to-face contact, web contact, etc) 
> Do we need a name for the network that we use in the media? Ideas? 
> Possibilities for getting a voice for the net~vork outside of academia? 

Drills Reception 

Evening Event: Widely advertised to Alumni and Public 

> Introductory presentation of what varieties of liberalism means, its current relevance and our plans for research, followed by a brief presentation from each of the counti~’ teams and a 
round table discussion 

Please let me knuw whether yuu would in principle be interested in participating If we get representation frum each ufthe country teams, it would make sense tu pursue further .. So if 
uthers in your institutiun should be invulved, please forward this on tu them. I luuk forward tu hearing back frum yuu and to the possibility uf meeting in June 

take care, 

Sue. 

Dr Suzanne J. Kunzelmann 
R eader in Management 

Director, Londun Centre for Curpurate Governance & b;thics 
Directur, Pust Graduate Prugrammes in Curporate Guvemance & Business Ethics 

Birkbeck, University ufLundon 
Maiet Street Bluomsbury 
Lundun WC1E 7HX 

tel. +44207631 6799 
fax. ~44 207 631 6769 

http://www.bbk.ac.uk/manup/mana;ement/staflZkonzelm ann shtml 
http://wunv.lccge.bbk ac.uk/ 



Fl’om: 

Sent: 

To: 

Subject: 

Sue Konzelmann <~s.konzelmann@bbk.ac.uk~ 

Thursday, Janua~ 27, 2011 4:53 AM 

Sue Konzelmann <s.ko~elmann@bbk.ac.uk>; Gerhard.schnyder@kcl.ac.uk; j.s.wright@lse.ac.uk; maxc@fovaxgue-davies.com; Paul 

Guest <p.gnes~bbk.ac.uk>; Duncan.Sankey@Cheynecapital.com; M.Siems@uea.ac.uk; sb123@soas.ac.uk; Colin.scot~ucd.ie; 

Nimnh.haxdimma@ucd.ie; BlanaJd.claxke@ncd.ie; cwilliam@law.illinois.edu; ruth-agn@niuc.edn; Broome, Lissa L 

<lbroome@email.unc.edu>; Conley, John M <jmconley@email.unc.edu>; Omarova, Saule T <omarova@email.unc.edu>; 

pzumbansen@osgoode.yorku.ca; mcondon@osgoode.yorku.ca; ppuri@osgoode.yorku.ca; ewaitze@strikemm~.com; 

jdarroch@schulich.yorku.ca; Justin.obfien@unsw.edu.au; j.c.lockhart@massey.ac.nz; s.deakin@cbr.cam.ac.uk; 

margaret.blair@vanderbilt.edu; bratton@law.upepm.edu; wbratton@law.upenn.edu 

RE: Possibility of Hosting an Initial Meeting of the Varieties of Liberalism Network in London on 29 June 2011 

Hi evewone, 

Having heard back from many uf you, it [uoks as though we have representation frum each of the partner institutions in the network. So we will plan to schedule a meeting of the Varieties 
of Liberalism Research Netwurk in London on 29 June. Please pencil it intu your diaries; and let me know ffthere are others at your institutiun who would be interested in participaung but 
have not been included in the circulatiun list above I’l[ get back in tuuch when I have further details ... 

I [uok furward to meeting those ufyou I haven’t yet met and to muving the work of the research netwurk forward. 

take care, 

Sue. 

Dr Suzanne J. Konzelmarm 
Reader in Managenrent 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Prograrcanes in Corporate Governance & Business Ethics 

Birkbeck, University of London 
Malet Street Bloomsbmy 
London WC’IE 7HX 

tel. ~44 207 631 6799 
fax. +44 207 631 6769 

httr~:/iw~’.bbk.ac.uk&~anol~imana~ementistaff/konzelmaun.shtml 
http://wwav.lcc~e.bbk.ac.uk/ 

..... Original Message ..... 
From: Sue Konzelmalm 
Sent: Thu 20/01/2011 11:16 
To: Sue Konzelmalm; Gerhard.schnyder@kcl ac.uk; j.s.wright@lse.ac.uk; marc@fovargue-davies.com; Paul Guest; Duncan Sankey@Cheynecapitahcom; M.Siems@uea ac.uk; 
sb123@soas.ac.uk; Colin.scott@ucd.ie; Niamh.hardiman@ucd ie; Blanaid clarke@ucd ie; cwilliam@law.illinois.edu; luth-agu@uiuc edu; lbroome@emaihunc.edu; jmconley@emaihunc.edu; 
omarova@emaihunc.edu; pzaambansen@osgoode.yorku ca; mcondon@osgoode yorku.ca; ppuri@osgoode.yorku.ca; ewaitzer@strikeman.com; jdan-och@schulich.yorku.ca; 
Justin obrien@uns~v.edu.au; j. c.lockhart@massey, a c nz; s.d eakin@cbr cam.ac.uk; margaret.blair@vanderbilt edu; bratton@law.upenn, edu 
Subj ect: Possibility of Hosting an Initial Meeting of the Varieties of Libera lism Network in London on 29 June 2011 

Hi everyone, 

I hope this finds you well and that your new year is off to a great start. We are still awaiting a response Iicom Leverhuhne with regard to our Outline Proposal; I will let you kno~v when it 
arrives In the meantime, an exciting opportunity to host an initial meeting of the International Research Network on Varieties of Liberalism has arisen ... It would only make sense if enough 
of us are able to participate to make it ~vorthwhile So I thought I’d get in touch to see what you think and whether you would be interested in participating. If there is enough interest ~vithin 
the network, I will pursue this further. 

Birkbeck’s School of Business, Economics & InfOlTnatics would like to help support a meeting of the Varieties of Liberalism network and has offered to cover the expenses of hosting a day 
of meetings (complete with meals and refreshments), a drinks reception and a widely advertised evening event in tandem with Birkbeck’s Business Week in June Network participants would 
need to cover their own travel and accommodation costs; but eve~-thing else would be covered by the College. The date ~ve would be looking at is 29 June 2011 The timing is good, as it 
irnmediately follows the SASE Meetings in Madrid, for which we have submitted a proposal (See attached). It would be great if others are able to join us in Madrid 

(http://~vww.sase.org/indexphp?option comcontent&task~’iew&id 270&Itemid 1). 

I think that this would be a great way to bring together those in the network who are able to participate -- to meet each other and to begin talking about our current & future research 
interests in this area and what we would like to accomplish with the net~vork. I welcome input on the day’s agenda, which might include: 

1. Welcome and Introductions 

2. Each cuuntry team presents their research interests /focus and what they wuuid like tu get out uf participatiun in the netwurk 

3. Muving the Network’s research forward 

> What has the research tuld us su far? 

> What are the areas that we need tu explure further or at all? 

> I)irectiun for future research? 

> Implicatiuns for pulicy ? 

4. Open discussiun uf ideas abuut pussibilities for collaburatiun un: 
> research 
> grant prupusals 
> cunference sessions 
> publications 

5. Other items: 
> The means by which the netwurk stays in tuuch as the research moves forward? (frequency? face-tu-face contact, web contact, etc ) 



> I)o we need a name for the network that we use in the media? Ideas? 
> Possibilities for getting a voice J2~r the network outside o:[" academia? 

Drinks Reception 

Evening Event: Widely advertised to Alumni and Public 

> Introductory presentation of what varieties of liberalism means, ~ts current relevance and our plans for research, followed by a brief’presentation :[’rom each o:[’the count~ teams and a 
round table discussion. 

Please let me knoxv whether you would in principle be interested in participating. If we get representation front each of the country teams, it would make sense to pursue fmther ... S o if 
others in your institution should be involved, please forward this on to thenr. I look forward to hearing back from you and to the possibility of meeting in June. 

take care, 

Sue. 

Dr Suzanne J. Konzelmann 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Programmes in COlporate Governance & Business Ethics 

Birkbeck, Universib" of London 
Malet Street Bloomsbury 
London WC1E 7HX 

tel. ~44 207 631 6799 
fax. +44 207 631 6769 

http ://www.bbk. ac .ttk/rr~anop/manag element/st a ffikonzelrr~ann, shtnrl 
http:/iwxa~’.lccge.bbk.ac.uki 



From." 

Sent: 

To: 

Subject: 

Conley, John M <jmconley@emaila~nc.edu~ 

Monday, March 7, 2011 5:55 PM 

Broome, Lissa I, <lbroome@email.unc.edu>; Omarova, Saule T <omarov@email.unc.edu> 

RE: Varieties of Liberalism Network - 29 June Meeting in London 

I’m planning to go, assuming no new disasters, 

From; Broome, Lissa L 
Sent; Monday, March 07, 2011 3:02 PM 
Te; Conley, John M; Omarova, Saule T 
Subject; FW: Varieties of Liberalism Network - 29 June Meeting in London 

John and Saule ---I cannot atLend, buL I know Saule is very interested in sLtend~ng and Jack and the Center for Banking wi~ he~p w~Lh the funding for her LraveL 

Ussa 

Ussa L. 8roome 

Wachov~a Professor of Bankh~g Law 

Director~ Center for Banking ~md Finance 

UNC Schoo~ of Law 

CB#JgS0, Van Hecke-Wettach Ha~ 

Chapel Hill NC 27599-3380 

919.96Z70S~ 

http:/iwww.law.unc.eduicentersibank~ng 

~ h [[p:,iwwA,.la w u no. _.d u, ires g~s/n ews, media/ha n kir~gfin a nee 
web 542.ipf; 

From; Sue Konzelmann [mailto:s.konzelmann@bbk.ac.uk] 
Sent; Monday, March 07, 20:[:[ 4:50 AM 
To; Sue Konzelmann; Gerhard.schnyder@kcl.ac.uk; j.s.wright@Ise.ac.uk; marc@fovargue-davies.com; siems@fulbrightmail.org; Colin.scott@ucd.ie; Niamh.hardiman@ucd.ie; 
Blanaid.clarke@ucd.ie; cwilliam@law.illinois.edu; ruth-agu@uiuc.edu; Broome, Lissa L; CoNey, John IVl; Omarova, Saule T; pzumbansen@osgoode.yorku.ca; 
mcondon@osgoode.yorku.ca; ppuri@osgoode.yorku.ca; ewaitzer@stikeman.com; Justin.obrien@unsw.edu.au; j.c.lockhart@massey.ac.nz 
Subject: Varieties of Liberalism Network - 29 June Meeting in London 

Hi everyone, 

Things are now taking shape [’or the :first meeting of the Varieties of Liberalism Network in London, on 29 June 2011. It is important that at least one person from each of the country teams 
participates in this Meeting; so please make arrangements to send someone, if noone in the list of principal participants is ab]e to attend (and p]ease ]et me know if I have inadvertently left 
anyone offthe circulation list). 

I am attaching a draft Agenda and a list of hotels on Cartwright Gardens, a quiet neighborhood in Bloomsbury, located veW close to Birkbeck. The Bloomsbury hotels are filling-up quickly 
[’or the 28-29 June dates, so you should make your reservations soon, in order to guarantee accotnmodations. Birkbeck’s Department of Management has agreed to cover the expenses of our 
evening meal on Tuesday; and the School of Business, Economics and lnformatics has agreed to cover our accommodation expenses [’or Tuesday and Wednesday evenings (28-29 June). I 
wil] distribute expense forms when we meet so that you can c]aim that back after our meeting. 

We recently met with the Assistant Editor [’or Business and Management Professional PuNishing at Palgrave-Mac]Vh]lan, *vho is keen [’or us to write a series of edited books [’or them, based 
on the work of the Research Network. We might aim to submit a proposa] fol]owing our 29 June Meeting, based on the research that individuals and teams within the network have already 
been doing and submit a second proposal for a book covering the country case studies and our analysis of the findings of the 3-year research project. If you are interested in submitting a 
chapter [’or the first book, please send me a title and abstract by the end of May, so that I can include it in the materia]s for our 29 June Meeting. 

I wi]l stay in touch as things develop :further and we learn about the progress of our Leverhulme and INET proposals .. But in order for me to make the arrangements at this end, please 
confirm your participation by 15 April. 

I look forward to meeting you in London and to a very exciting start to our collaborative research on Varieties of Liberalism. 

take care, 

Sue. 

Dr Suzanne J. Konzelmatm 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Prograrmnes in Corporate Governance & Business Ethics 

Birkbeck, University of London 
Malet Street BloomsbulT 
London WC1E 7HX 

tel. =44 207 631 6799 

fax. +44 207 631 6769 
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Varieties of Liberalism: 
United States 

1. Descriptive questions to be investigated 

What legislative and regulatory developments have occurred since the 
financial crisis to address some of the core issues that were part of the cause 
of the crisis? In particular, how have the following issues been addressed in 
Dodd-Frank and its implementation to date: 

1. Derivatives, particularly credit default swaps: substantive regulation, 
central counterparty clearing ("CCPs"); access to U.S. emergency lending 
for CCPs 

2. Consumer financial protection 
3. Corporate governance failures other than executive compensation 
4. Executive compensation 
5. Insolvency and liquidation/resolution regimes for financial institutions 
6. Leverage 
7. Mortgage origination and secondary market developments (Fannie Mae 

and Freddie Mac) 
8. Prudential regulation and supervision 
9. Securitization and off-balance sheet arrangements 
10. Shadow banking 
11. Systemic risk 
12. Too big to fail ("TBTF") banks: structural reform; moral hazard 
13. Too interconnected to fail financial entities: systems to understand the 

connections; moral hazard 

B. How do these legislative and regulatory developments compare with what is 
being proposed or enacted in: 

1. Other liberal market economies (comparisons with the U.K. are of 
particular interest to Cindy) 

2. Proposals from the Bank for International Settlements’ Basle Committee 
on Banking Supervision 

3. Proposals from the G20 
4. Any other institutions of interest? IOSCO? IASB? 

2. Analytic questions to be investigated 

A. What hypotheses can be developed to explain the gaps in Dodd-Frank? 



1. Presumably different hypotheses will need to be developed depending on 
the issue and the type of regulatory gap at issue. 

2. Cindy is particularly interested in the TBTF issue, at least initially. 

3.Cindy is also exploring an hypothesized tension at the core of Dodd-Frank 
between more prudential regulation of essentially still deregulated or 
business-as-almost-usual banks (the Geitner view) versus more fundamental, 
structural reform (the Volcker view). I am seeing elements of both in the 
legislation at the moment. 

What relationship between state and market is embodied in Dodd-Frank? Is 
it accurate to identify the U.S. as the most deregulated of the neoliberal 
market economies still? Is this actually "deregulation" or is Wall Street the 
regulator? On which issues did Wall Street lose in Dodd-Frank? Why? On 
which issues can Wall Street undermine/vitiate Dodd-Frank in the 
administrative process? 

What do U.S. regulatory developments suggest about the relationship 
between U.S. regulators and the global new governance regulatory framework 
applicable to banking regulation (Basle and the G20 particularly)? 

Can we see in the U.S. response to the crisis any fundamental examination of 
prevailing approaches to banking regulation (the use of capital adequacy 
standards or risk-based value at risk calculations, prudential supervision); or 
any fundamental examination of the social purpose of banking or of the 
efficient capital market hypothesis? Such fundamental re-examination is 
evident in Lord Turner’s reports for the Financial Services Authority ("FSA") 
in the U.K., and in various of his speeches. Are there other members of the 
British Government echoing Lord Turner’s views, or any policy developments 
in the U.K. incorporating some of his ideas? 

Qualitative research idea: Could we design an interview-based research 
proj ect that could accurately get at a deeper understanding of the way bankers 
across countries really think about regulation, different regulators, the social 
value of banking, the social value of their work, risk, other questions? 



Summary of the DoddoFrank Wall Street Reform 
and Consumer Protection Act, Enacted into Law on July 21,2010 

July 21, 2010 

Note: This summary is identical to the July 9, 2010 summary of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act passed by the House of Representatives on June 30, 2010. 
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The following summary is identical to the July 9, 2010 summary of the bill passed by the House of 
Representatives on June 30, 2010. 

With the President’s signature on July 21, 2010, the Dodd-Frank Wall Street Reform and Consumer 

Protection Act ("the Act") is law of the land. 

The Act marks the greatest legislative change to financial supervision since the 1930s. This legislation 
will affect every financial institution that operates in this country, many that operate from outside this 
country and will also have a significant effect on commercial companies. As a result, both financial 
institutions and commercial companies must now begin to deal with the historic shift in U.S. banking, 
securities, derivatives, executive compensation, consumer protection and corporate governance that will 
grow out of the general framework established by the Act. While the full weight of the Act falls more 
heavily on large, complex financial institutions, smaller institutions will also face a more complicated and 
expensive regulatory framework. 

Following enactment, the regulatory implementation phase begins. While few provisions of the Act are 
effective immediately and Congress has designed the Act to become effective in stages, regulators and 
market participants will need to begin responding to the legislation immediately after its enactment. U.S. 
financial regulators will enter an intense period of rulemaking over the next 6 to 18 months, and market 
participants will need to make strategic decisions in an environment of regulatory uncertainty. The 
legislation is complicated and contains substantial ambiguities, many of which will not be resolved until 
regulations are adopted, and even then, many questions are likely to persist that will require consultation 
with the staffs of the various agencies involved. Agency rulemaking will, however, set the parameters of 
the new regulatory framework. The new regulatory framework will contain both new elements and 
elements drawn from the patchwork of current U.S. financial regulation. An understanding of the older 
layers of regulation will be indispensible for understanding the new law. 

In addition, regulatory implementation will be a dynamic process. Market participants will change their 
behavior in response to the new regulations and to the rules issued by other regulators and by 
international bodies. The regulators will be challenged to conform the required regulations to a follow-on 
technical bill, as promised by Chairman Frank. We expect that there will be both severe challenges for 
financial institutions as well as significant market opportunities, both at home and abroad, and that 
regulators and market participants will be dealing with the Act’s consequences, both intended and 
unintended, for many years to come. 

We have also prepared the Davis Polk Re u~t~r ~ m ~en~en~t~ Slides, which are designed to show 
the effectiveness and implementation time line of the major provisions of the Act. These are identical to 
the set of regulatory implementation slides released on July 9, 2010. 

By our count, the Act requires 243 rulemakings and 67 studies, as set forth on the table on the next 
page. To help our clients understand and participate in the regulatory process, we have created a 
dynamic, searchable, sortable web-based regulatory tool showing effectiveness dates, regulatory 
deadlines, required rulemakings and proposed and final rules that we will update to track the developing 
regulatory infrastructure. This internet tool, which we are making available to in-house lawyers as an 
online service, is designed by lawyers for lawyers and we are confident that it will help navigate the 
regulatory process during the coming months. If you are interested in finding out more about the Davis 

TM Polk Regulatory Tracker , please click here or contact trackerS. 
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Estimates of Rulemaking By Agency 

24 

61 

56 

31 

54 
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0 

17 
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95 
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4 
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23 
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1 

17 

1 

243 67 

5 

2 

4 

1 

3 

0 

2 

2 

2 

5 

1 

22 

* This estimate only includes references to explicit rulemakings in the Act, and thus likely 
represents a significant underestimate. 

** The Total count eliminates double counting for joint rulemakings. 
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Systemic Risk Regulation 

The Act creates the Financial Stability Oversight Council to serve as an early warning system identifying 
risks in firms and market activities, to enhance oversight of the financial system as a whole and to 
harmonize prudential standards across agencies. The new Office of Financial Research will serve as the 
information-gathering arm of the Council. 

The Council is empowered to identify "systemically important" nonbank financial companies, thus bringing 
such companies under regulation by the Federal Reserve, and to recommend heightened prudential 
standards for the Federal Reserve to impose on these companies. The Council also has the power to 
recommend heightened prudential standards to primary financial regulators to apply to any activity that 
the Council identifies as contributing to systemic risk. 

The vast majority of the systemic risk provisions require implementing regulation, and many give 
regulators discretion to modify the statutory standards or issue exemptions. In addition, the Financial 
Stability Oversight Council is not yet operational and has not yet put in place internal rules of procedure. 
As a result, on the eve of enactment, significant unknowns remain on the scope and content of systemic 
risk regulation, and the manner in which the Council will operate. 

Financial Stability Oversight Council 

Membership. The Act establishes the Financial Stability Oversight Council (the "Council"), 
consisting of 15 members: 10 voting and 5 nonvoting. The voting members are the Treasury 
Secretary, who serves as chairman, and the heads of the Federal Reserve, OCC, Bureau of 

Consumer Financial Protection (the "Consumer Bureau"), SEC, FDIC, CFTC, FHFA, NCUA and an 
independent member with insurance expertise. The nonvoting members are the Directors of the 

Office of Financial Research (the "OFR") and the Federal Insurance Office (the "FIO"), a state 
insurance commissioner, a state banking supervisor and a state securities commissioner. 

The Directors of the Consumer Bureau and the OFR and the independent member with 
insurance expertise must be appointed by the President and confirmed by the Senate. 

The Director of the FIO will be appointed by the Treasury Secretary. 

State commissioners and supervisors will develop the selection process for their nonvoting 
representatives. 

Nonvoting members cannot be excluded from Council meetings, other than in certain cases 
involving confidential supervisory information upon an affirmative vote of the Council member 
agencies. 

The independent member with insurance expertise will serve a 6-year term. The state 
insurance commissioner, state banking commissioner and state securities commissioner will 
serve 2-year terms. 

Quarterly Meetings. The Council will meet at the call of the Treasury Secretary or a majority of the 
members then serving, but not less frequently than quarterly. 

Council Voting. Council actions generally require a majority vote, although certain actions, including 
systemically important designations, require a 2/3 vote, including the affirmative vote of the Treasury 
Secretary. 

Start Date. The Act is silent as to whether the Council will begin its work and operations before the 
Senate confirms the Presidential appointees. Unlike other entities created by the Act, there is no 
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official start date. We believe the Council could legally begin operations at any time, even in advance 
of the Presidential appointees, but suspect that there will be an organizational start-up phase. 

Financial Stability Powers and Duties. The Council is charged with the goal of identifying risks to 
U.S. financial stability that could arise from the material financial distress or failure, or ongoing 
activities, of large, interconnected bank holding companies or nonbank financial companies, or risks 
that could arise outside the financial services marketplace. The Council is also supposed to promote 
market discipline and respond to emerging threats to U.S. financial markets. 

To serve these purposes, the Council must engage in data gathering, information sharing, 
monitoring, and identification of gaps in regulation. The Council will also advise and make 
recommendations to Congress on regulatory developments. 

Acting through the OFR, the Council can require reports from any financial company to assess 
threats to U.S. financial stability from an activity, market or the company itself. The Council can 
also require certified reports from systemically important nonbank financial companies and bank 
holding companies with assets of $50 billion or more. 

The Council is also required to monitor domestic and international financial regulatory proposals 
and developments, including insurance and accounting issues, and to advise Congress and 
make recommendations in these areas that will enhance the integrity, efficiency, 
competitiveness and stability of the U.S. financial markets. 

International Consultation. The Council must consult with the appropriate foreign regulatory 
authorities to the extent appropriate in exercising its systemic oversight authority with respect to 
foreign nonbank financial companies, foreign-based bank holding companies and cross-border 
activities and markets. 

Technical and Professional Advisory Committees. The Council may appoint special 
advisory, technical or professional committees to assist in carrying out the functions of the 
Council, including an advisory committee consisting of State regulators. Council members are 
permitted to serve on these committees. 

Systemic Designation Authority. The Council is empowered to identify systemically important 
nonbank financial companies, financial activities or practices, financial market utilities and payment, 

clearance and settlement activities. 

Tailored Appfication. Bank holding companies with $50 billion or more in consolidated assets 
are treated as systemically important; no designation is required. 

Higher Thresholds The Act refers to nonbank financial companies which are identified as 
systemically important as "nonbank financial companies supervised by the Federal Reserve." In 
this memorandum, they are referred to as "systemically important nonbank financial 
companies," and together with bank holding companies with $50 billion or more in assets, as 
"systemically important companies." 

Recommending Standards. The Council is authorized to make recommendations to the Federal 
Reserve concerning the establishment and refinement of prudential standards and reporting and 
disclosure requirements applicable to systemically important companies, to prevent or mitigate risk to 
U.S. financial stability that could arise from the material financial distress, failure or ongoing activities 
of these companies. The Federal Reserve must consider these recommendations in prescribing 
enhanced prudential standards. The Council may also issue recommendations to apply heightened 
standards and safeguards for financial activities and practices if the Council determines that the 
scope, size or interconnectedness of the activity could create or increase the risk of significant 
liquidity, credit or other problems. For further discussion on prudential standards for systemically 
important firms, see "Enhanced Prt~dential and Other Standards for S_~stemically_ I~_[~Lpo~tant Firms." 



In making recommendations, the Council may differentiate among systemically important 
companies on an individual basis or by category, taking into consideration their capital structure, 
riskiness, the scope and complexity of their financial activities’ riskiness and any other risk- 
related factors that the Council deems appropriate. 

For bank holding companies, the Council may recommend an asset threshold above $50 billion, 
but only for the application of the following requirements: contingent capital, resolution plans, 
credit exposure reporting, concentration limits, enhanced public disclosures and short-term debt 
limits. The Council may not recommend a higher threshold for risk-based capital requirements, 
leverage limits, liquidity requirements and overall risk-management requirements. 

Recommending Jurisdictional Dispute Resolution. The Council must seek to resolve supervisory 
jurisdictional disputes among Council members if certain conditions are satisfied, including at the 
request of an agency involved. Recommendations by the Council, to be taken by 2/3 vote, are not 
binding. 

Testimony Before Congress. The Council must submit annual reports to Congress, and the 
Treasury Secretary must testify before Congress on the activities of the Council, significant financial 
market and regulatory developments, potential emerging threats to financial stability and 

determinations and recommendations made. 

As part of the Council’s annual report to Congress, each voting member must submit a signed 
statement attesting that all reasonable steps are being taken to ensure financial stability and 
mitigate systemic risk, or state what additional steps the voting member believes should be 

taken. 

Council Subject to GAO Audit. The GAO may audit the activities of the Council and any person or 
entity acting on behalf of or under the Council. The GAO may request and make copies of any 
records or other information under the control of or used by the Council or of a person or entity acting 
on behalf of or under the authority of the Council, and may have access to officers, directors and 
employees or agents of the Council. 

Council Study on the Effects of Size and Complexity of Financial institutions. The Act calls for 
the Council to conduct an ongoing study on the economic impact of possible financial services 
regulatory limitations intended to reduce systemic risk. The study must estimate the costs and 
benefits on the efficiency of the capital markets, the financial sector and on national economic growth 
of imposing on large financial institutions limits on size, organizational complexity, interconnectedness 
or other limitations on activities or structure that may limit systemic risk. 

The Council must report to Congress within 180 days after enactment and at least every 5 years 
thereafter on the results of the study. 

Systemic Regulation Fees 

Beginning 2 years after enactment, the Act requires the Treasury Secretary and the Council to 
establish an assessment schedule applicable to systemically important companies sufficient to 
fund the expenses of the OFR, which include the Council’s expenses. 

The assessment schedule must take into account differences among systemically 
important nonbank financial companies and bank holding companies based on the 
considerations for establishing prudential standards, which include, among others, the 
nature, scope size, scale, concentration, interconnectedness and mix of the company’s 
activities, the company’s leverage, whether the company owns an insured depository 
institution and any other factor the Council deems appropriate. 
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The Act also requires the Federal Reserve to impose fees on all systemically important 
companies in an amount the Federal Reserve estimates is "necessary or appropriate" to carry 
out its supervisory responsibilities. 

The Federal Reserve does not currently assess fees for its examination or supervisory 
responsibilities. 

Systemic Risk 

Systemically ~mportant Nonbank Financia~ Companies 

Definition of "Nonbank Financial Company." A "nonbank financial company" is defined as any 
company, other than a bank holding company or a company that is treated as a bank holding 
company, that is "predominantly engaged in financial activities." 

To be "predominantly engaged in financial activities," 85% or more of the company’s and its 
subsidiaries’ consolidated annual gross revenues or consolidated total assets must be 
attributable to activities that are financial in nature under Section 4(k) of the Bank Holding 
Company Act and, if applicable, attributable to the ownership or control of 1 or more insured 
depository institutions.~ 

Section 4(k) of the Bank Holding Company Act defines activities that are "financial in nature" to 
include, among others, securities underwriting, dealing and market-making, insurance activities, 
and merchant banking activities. Added by the Gramm-Leach-Bliley Act of 1999, Section 4(k) 
expanded the scope of permitted activities that could be conducted by a bank holding company 
that elects to be a financial holding company. 

The Federal Reserve must issue regulations establishing the requirements for determining 
whether a company is "predominantly engaged" in financial activities. 

For discussion regarding the treatment of foreign financial companies, see "...F..?....r...e..!g..~:L..F..!..n....a...~.~2!.~.~[ 
Companies." 

Exclusions from the Definition of "Nonbank Financial Companies" 

The definition of U.S. nonbank financial company excludes U.S. national securities exchanges, 
clearing agencies, security-based swap execution facilities, registered security-based swap data 
repositories, boards of trade designated as a contract market, derivatives clearing organizations, 
swap execution facilities or registered swap data repositories, and for some of the foregoing, the 
parent thereof. Farm credit institutions are also excluded from the definition of nonbank 
financial company. 

Earlier versions of the Act had excluded subsidiaries of bank holding companies from the 
definition of nonbank financial company. Because this exclusion was struck in the final bill, and 
replaced by the foregoing more specific list, subsidiaries of a bank holding company, including 

~ The determination of whether a company is "predominantly engaged" in financial activities appears in several places in the Act. In 

some places, the test is on revenues or assets, and in others solely on revenues. Similarly, in some places the activities are limited 
to those that are "financial in nature" and in others they also include activities that are incidental financial activities. It is unclear 

whether these differences in definitions were intentional. 
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of a systemically important company, can be designated as systemically important in their own 
right unless they are expressly excluded. 

Systemically Important Designation. The Council is charged with identifying systemically important 
companies, which the Act identifies as those that could pose a threat to financial stability either due to 
the potential of material financial distress at the company or due to the company’s ongoing activities. 
Consideration of the company’s ongoing activities was added late in the conference process, thereby 
expanding the scope of companies potentially designated as systemically important. 

2/3 Council Vote. Designation as systemically important requires approval of at least 2/3 of the 
voting members of the Council, including the affirmative vote of the Treasury Secretary. 

Factors to Consider. In making the systemically important designation for U.S. entities, the 
Council must consider a series of open-ended criteria. Factors touch on leverage, assets and 
liabilities of the company, its degree of reliance on short-term funding, its activities, assets under 
management, interconnectedness with "significant" nonbank financial companies and 
"significant" bank holding companies, regulation by another regulator, and importance as a 
source of credit and liquidity, as well as any other risk-related factor the Council deems 
appropriate. 

Similar factors apply for foreign nonbank financial companies, with a focus on U.S.-related 
assets, activities and operations. For information on these factors, see "~ Financial 

Companies." 

The terms "significant" bank holding company and "significant" nonbank financial company 
will be defined by Federal Reserve rule, but entities excluded from the definition of U.S. 
nonbank financial company, including certain exchanges, clearing agencies and execution 
facilities, may not constitute significant entities for purposes of the interconnectedness 

factor. 

Information-Gathering for Financial Stability Purposes. The Council, acting through the 
OFR, may require periodic and other reports from any nonbank financial company or bank 
holding company for the purpose of assessing whether the company itself, or any financial 
activity or market in which it participates, is systemically important. 

If the Council is unable to determine whether the financial activities of a U.S. nonbank 
financial company pose a threat to U.S. financial stability based on such reports, the 
Council may direct the Board to examine the U.S. nonbank financial company for the sole 
purpose of determining whether the company should be deemed systemically important. 

No Dollar Threshold. Unlike the $50 billion threshold for bank holding companies, there is no 
minimum asset limit for nonbank financial companies to be considered systemically important. It 
is possible that the threshold above which bank holding companies are subject to enhanced 
standards will be used as a proxy. 

Appeal and Review of Systemically Important Designation 

Notice and Hearing. Systemically important nonbank financial companies are entitled to 
written notice of a proposed designation and may request a hearing within 30 days of receiving 
such notice. The hearing must take place within 30 days of the request and the Council must 
make a final determination within 60 days of the hearing. 

The right to notice and hearing is subject to an emergency exception that requires 2/3 vote 
of the Council. The company may request a hearing regarding the Council’s decision to 
invoke the exception within 10 days of notice, and the decision is also subject to judicial 
review. 
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For foreign nonbank financial companies, the Council must consult with the appropriate 
home country regulator during the appeal process. 

Judicial Review. Judicial review of designation is available within 30 days after notice of a final 
determination, and is conducted under the "arbitrary and capricious" standard. 

Periodic Re-evaluation. Re-evaluation of the systemically important designation must occur at 
least annually; rescission requires 2/3 vote, including the affirmative vote of the Treasury 
Secretary, the same as for designation. 

Public Announcement of Designation. The Act contains no express requirement that a 
designation be made public, although securities laws would likely require disclosure. 

Consultation Regarding Designation. The Council is required to consult with the primary financial 
regulatory agency, if any, before designating a nonbank financial company as systemically important 
or subjecting a company to enhanced standards under the anti-evasion provisions. The Council is 
not required to consult with the Federal Reserve. 

The FIO may recommend any insurers, including their affiliates, that it believes should be 
designated. 

With respect to foreign companies and cross-border activities and markets, the Council is 
required to consult with the "appropriate foreign regulatory authorities, to the extent appropriate." 
For information regarding foreign regulator consultation, see "...F...9...r...e..!£~;L..F..!.B~.~£;.!.~.~!.....C....9..E)#..#.!3.!..e..£." 

Financial Activities Designation for Anti-Evasion Purposes 

Appficability of Anti-Evasion Regime. The Council, on its own or at the Federal Reserve’s 
request, may determine that the financial activities of a company that is not a nonbank financial 
company should be supervised by the Federal Reserve and be subject to stricter standards. 
This requires a 2/3 vote of the Council, including the Treasury Secretary. The Council must find 
that: 

~ Material financial distress related to the financial activities, or the nature, scope, size, scale, 
concentration, interconnectedness, or mix of the financial activities, or, for foreign 
companies, the U.S. financial activities, would pose a threat to U.S. stability, based on 
factors considered in designating entities as systemically important; and 

The company is organized or operates in such a manner as to evade application of the 
systemic risk regime. 

Procedure for Anti-Evasion Designation. A company designated pursuant to the anti-evasion 
provision is entitled to the same notice, opportunity for hearing and judicial review as is a 
nonbank financial company that has been designated as systemically important. 

~ As with other systemically important designations, the Council is required to consult with 
the primary financial regulatory agency, if any, before subjecting a company to enhanced 
standards pursuant to the anti-evasion provision. 

~ The Council must submit a report to Congress detailing the reasons for the determination. 

Consequences of Appfication of Anti-Evasion Regime 

Financial activities, or for foreign companies, U.S. financial activities, are supervised by the 
Federal Reserve and subject to enhanced standards as if the company were a 
systemically important nonbank financial company. 

In this context, "financial activities" are limited to activities that are financial in nature 
as defined in Section 4(k) of the Bank Holding Company Act, and include the 
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ownership or control of 1 or more insured depository institutions, but do not include 
internal financial activities conducted for the company or any affiliates, including 
internal treasury, investment and employee benefit functions. 

Prudential standards and supervision by the Federal Reserve do not apply to the 
nonfinancial activities of the company. 

To facilitate supervision of the financial activities of the company, the Federal Reserve may 
require, within 90 days of the Council’s determination that the nonbank financial company 
is systemically important, that the company establish an intermediate holding company in 
which the financial activities of the company and its subsidiaries, other than internal 
financial activities as defined in the Act, will be conducted. The company may choose to 
establish such an intermediate holding company, even if not required by the Federal 

Reserve. 

Safe Harbor Exemption. The Federal Reserve, on behalf of and in consultation with the Council, is 
directed to establish criteria for exempting "types or classes" of nonbank financial companies from 
enhanced Federal Reserve supervision, taking into account the same criteria used in systemic 
importance designations. A report to Congress, due within 30 days of final regulations, must at a 
minimum contain the rationale for any exemption and the empirical evidence to support the criteria for 
exemption. Re-evaluation of the safe harbor exemption must occur at least every 5 years, and any 
revision must at least give a 2-year transition period. 

The Senate Banking Committee report on the Senate bill indicated that the safe harbor provision 
is intended to take into account potential duplication between the requirements of Title I and the 
payment, clearing and settlement provisions in Title VIII for financial market utilities. Since this 
report, the definition of U.S. nonbank financial company was narrowed to expressly exclude a 
number of entities, including exchanges, clearing agencies, and other entities which could have 
fit under this stated intent. 

~ The language itself is broad enough to capture other"types or classes" of entities. 

For more information on the implementation of the systemically important designation, see slide 1, 
"Nonbank Financial Companies: Path to Designation as Systemically Important." 

Systemically ~mportant E~ank Holding Companies 

Automatic Systemic Designation. Bank holding companies with $50 billion or more in assets are 
automatically subject to enhanced prudential standards. No Federal Reserve action or Council 
determination is required. 

$50 Billion Threshold. There is no authority to lower the $50 billion threshold. The Federal Reserve 
has authority to raise the limit, and the Council may recommend such action, but only with respect to 
the application of the contingent capital requirement, resolution plans, credit exposure reporting, 
concentration limits, enhanced public disclosures and short-term debt limits. The Federal Reserve 
may not raise the threshold for risk-based capital requirements, leverage limits, liquidity requirements 
and overall risk-management requirements. 

According to the National h~formation Center, as of March 31, 2010, there were 36 domestic 
bank holding companies that exceeded the $50 billion threshold. 

Enhanced Prudentia~ and Other Standards for Systemically ~mportant Firms 

Enhanced Prudential Standards 

The Federal Reserve is required to establish enhanced risk-based capital, leverage and liquidity 
requirements, overall risk management requirements, resolution plans, credit exposure reporting, 
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concentration limits and prompt corrective action to apply to systemically important companies. 
Generally, rules implementing these requirements must be issued within 18 months after 
enactment. 

In setting enhanced risk-based and leverage capital standards, the Federal Reserve will 
need to take into account the floors and other requirements contained in the Collins 
Amendment. For discussion on such requirements, see "Minimum Leveraqe and Risk- 
Based Ca~uirements." 

The Federal Reserve may, but is not required to, establish additional prudential standards, 
including: contingent capital requirements, enhanced public disclosure requirements, short-term 
debt limits and other prudential standards that it, on its own or pursuant to Council 
recommendations, deems appropriate. 

The Federal Reserve, in consultation with the Council, may exempt a systemically 
important company from the risk-based capital requirements and leverage limits if such 
requirements are deemed inappropriate because of such company’s activities, such as 
investment company activities or assets under management, or structure, but must apply 
other standards that result in similarly stringent controls. 

The extent to which this authority permits the Federal Reserve to exempt a 
systemically important company from the requirements of the Collins Amendment is 
unclear. For more information, see "Minimum Leveraq~, and Risk-Based Capital 

Requirements." 

Consultation Regarding Heightened Standards. The Federal Reserve must take into account 
recommendations of the Council in developing enhanced prudential standards. The report for the 
Senate bill indicates that Congress intends for the Federal Reserve to consult, to the extent 
appropriate, with foreign regulators. 

Before imposing prudential standards or any other requirements that are likely to have a 
"significant impact" on a functionally regulated subsidiary or depository institution subsidiary of a 
systemically important company, the Federal Reserve must consult with each Council member 
that primarily supervises any such subsidiary with respect to such standards or requirements. 

Guidelines for Designing Heightened Standards. Standards must be more stringent than the 
standards and requirements applicable to nonbank financial companies and bank holding companies 
that do not present similar risks to the financial stability of the United States. 

The Federal Reserve must design the standards to ensure, to the extent possible, that small 
changes in factors used to develop enhanced prudential standards do not result in sharp, 
discontinuous changes in the standards. 

The Federal Reserve must take into account any recommendations by the Council. 

Customizing Standards. The systemic regime includes a number of provisions designed to tailor 
the application of stricter prudential standards to individual companies and take in account differences 
in the business models of financial companies. 

Standards to Increase in Stringency. The standards must increase in stringency based on 
enumerated factors, including: the degree of leverage of the company, the amount and nature 
of financial assets of the company, the amount and types of liabilities of the company, including 
the degree of reliance on short-term funding, off-balance sheet exposure, certain other 
assessments imposed (e.g. FDIC Deposit Insurance Fund and state insolvency regimes) and 
any other risk-related factor the Federal Reserve deems appropriate. 
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Tailored Appfication. The Federal Reserve is authorized, in prescribing enhanced prudential 
standards, to differentiate among companies on an individual basis or by category, taking into 
account their size, capital structure, riskiness, complexity, financial activities, including those of 
their subsidiaries and any other risk-related factors the Federal Reserve deems appropriate. 
The Federal Reserve must also take into account differences between systemically important 
nonbanks and bank holding companies. 

The Federal Reserve must consider additional factors when applying standards to foreign 
nonbank financial companies and foreign-based bank holding companies. For information 

on these factors, see "~ Financial Com_~3anies." 

Predominant Line of Business. The Federal Reserve must adapt the required standards as 
appropriate in light of any predominant line of business of such company, including assets under 
management or other activities for which particular standards may not be appropriate. There is 
no numerical standard for the flexible adaption requirement. 

Interaction with Requirements of the Collins Amendment. It is unclear how the Federal 
Reserve will reconcile the Collins Amendment’s minimum leverage capital and risk-based 
capital requirements with the Federal Reserve’s obligation to customize leverage capital and 
risk-based capital requirements and differentiate between bank holding companies and nonbank 
financial companies. For discussion on the application of these requirements, see "..A...£.p..!!...c.£[.!.9...n.. 

to Other Financial institutions." 

Inclusion of Off-Balance Sheet Activities in Computing Capital Requirements. For any bank 
holding company with $50 billion or more in assets or any systemically important nonbank financial 
company, off-balance sheet activities must be taken into account for the purposes of meeting capital 
requirements. 

The term "off-balance sheet activities" means an existing liability that is not on the balance sheet, 
but may move on-balance sheet upon the occurrence of some future event. The definition 
explicitly includes standby letters of credit, repos, interest rate swaps and credit swaps, among 

others. 

Contingent Capital. The Federal Reserve is permitted to require contingent capital, and the Council 
can make recommendations to that effect, but only after a Council study and subsequent report to 
Congress, which must be submitted within 2 years after enactment. 

Concentration Limits 

Limits on Credit Exposures to Non-Affiliates. The Federal Reserve must prescribe 
standards to limit the risks posed by the failure of any individual company to a systemically 
important firm. The rules issued by the Federal Reserve must prohibit credit exposure of a 
systemically important company to any unaffiliated company that exceeds 25 percent of capital 
stock and surplus, or such lower amount as the Federal Reserve may prescribe by regulation, of 
the "company," presumably the systemically important company. 

Credit exposure is broadly defined to include derivatives, repos, securities loans and any 

transaction that the Federal Reserve determines to be similar. The Federal Reserve can 
exempt transactions from the credit exposure definition if in the public interest. 

Transactions with a person are attributed to a company if its proceeds are used for the 
benefit of, or transferred to, that company. 

Federal home loan banks are exempt from the limits. 

The Act provides a transition period of 3 years from the date of enactment, subject to 
extension by the Federal Reserve for an additional 2 years to promote stability. 
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Concentration Limits on Large Financial Firms. A separate provision prohibits any insured 
depository institution, depository institution holding company or systemically important nonbank 
financial company from merging with or acquiring substantially all of the assets or control of 
another company if the resulting company’s total consolidated liabilities would exceed 10 
percent of the aggregate consolidated liabilities of all financial companies at the end of the prior 
calendar year. The Act provides an exception for acquisitions where the target bank is in default 
or in danger of default. For more information regarding the concentration limits imposed by the 

Risk Committees at Public Companies. The Act requires risk committees for systemically 
important, publicly traded nonbank financial companies, as well as any publicly traded bank holding 
companies with total consolidated assets of $10 billion or more. The Federal Reserve may impose 
the requirement on publicly traded bank holding companies with less than $10 billion in assets as 
necessary or appropriate to promote sound risk-management practices. Risk committees must have 
the number of independent directors as determined by the Federal Reserve, and include 1 risk 
management expert having experience in risk management at large complex companies. 

The Federal Reserve must issue final rules to carry out this provision within 1 year after the 

transfer date, and such rules must take effect within 15 months after the transfer date. 

The "transfer date" is the date when the OTS’s power and duties are transferred to the Federal 
Reserve, OCC and FDIC, as applicable. It occurs 1 year after enactment, subject to an 
extension by up to 6 months by the Treasury Secretary. The Treasury Secretary must publish 
any extension of the transfer date in the Federal Register within 270 days after enactment.~ 

We believe it is likely that the Federal Reserve will not impose this requirement on foreign 
parent companies. 

Resolution Plans ("Living Wills"). Systemically important nonbank financial companies and large, 
interconnected bank holding companies must prepare and maintain extensive rapid and orderly 
resolution plans, which must be approved by the Federal Reserve and the FDIC. Plans are 
nonbinding on bankruptcy courts, receivers or similar authorities. No private right of action may be 
based on any resolution plan. 

The content of the "living wills" must include: (1) information regarding the manner and extent 
to which any insured depository institution affiliated with the company is adequately protected 
from risks arising from the activities of any nonbank subsidiaries of the company; (2) full 
descriptions of the company’s ownership structure, assets, liabilities and contractual obligations; 
(3) identification of the cross-guarantees tied to different securities, identification of major 
counterparties and a process for determining to whom the collateral of the company is pledged; 
and (4) any other information that the Federal Reserve and the FDIC jointly require by rule or 

order. 

The FDIC and the Federal Reserve must review a company’s living will to determine whether it 
is credible and whether it would facilitate an orderly resolution under the U.S. Bankruptcy Code. 
If the living will is found to be deficient, the company must resubmit the plan, including any 
proposed changes in business operations and corporate structure to facilitate implementation of 
the plan. 

The transfer date is different than the designated transfer date for consumer protection. 
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If a firm fails to adopt an acceptable plan, the FDIC and the Federal Reserve may impose more 
stringent capital, leverage, or liquidity requirements, or restrictions on growth, activities or 
operations. After having imposed other requirements, the FDIC and Federal Reserve may 
require a company to divest assets if the company’s living will is deficient and a suitable, revised 
living will is not resubmitted within 2 years. 

Separately, the FDIC has recently proposed a rule which would require insured depository 
institutions with more than $10 billion in assets that are controlled by a holding company 
with greater than $100 billion in assets to submit a living will, regardless of whether the 
parent company would be required to submit a living will under the legislation. 

Credit Exposure Reports. The Federal Reserve must require systemically important companies to 
submit periodic reports to the Federal Reserve, the Council and the FDIC on the nature and extent to 
which the company has credit exposure to other "significant" nonbank financial companies and 
"significant" bank holding companies and vice-versa. 

Enhanced Public Disclosures. The Federal Reserve may prescribe periodic public disclosures by 
systemically important companies in order to support market evaluation of the risk profile, capital 
adequacy and risk management capabilities of such companies. 

Short-Term Debt Limits. The Federal Reserve may prescribe short-term debt limits to mitigate the 
risks that an over-accumulation of short-term debt could pose to financial companies and financial 
stability. The limit may include off-balance sheet exposures. 

Any short-term debt limits prescribed by the Federal Reserve must be based on short-term debt 
as a percentage of the capital stock and surplus of the company or on any other measure the 
Federal Reserve deems appropriate. 

The definition of what constitutes "short-term debt" will be determined by Federal Reserve 
regulation, except that the term may not include insured deposits. 

Stress Tests 

Systemically Important Companies 

The Federal Reserve must conduct annual stress tests for all systemically important 
companies under at least 3 scenarios - baseline, adverse and severely adverse. The 
Federal Reserve must require each systemically important company to modify its living will 
based on the results of the analysis. The Federal Reserve will also publish a summary of 
the results of the stress tests. 

Each systemically important company must also conduct semiannual internal stress tests 
and report the results of such stress tests to the Federal Reserve and its primary financial 
regulatory agency and publish a summary of the results as required by implementing 
regulations. 

Financial Companies with $10 Billion or More in Assets. All financial companies with $10 
billion or more in assets that are regulated by a primary Federal financial regulatory agency 

must conduct annual internal stress tests, also under at least 3 scenarios - baseline, adverse 
and severely adverse - and publish a summary of the results as required by implementing 
regulations. 

The Federal Reserve may also require stress tests for non-systemically important companies. 

Limitations on Nonbank Acquisitions. Systemically important companies must provide prior notice 
to the Federal Reserve before acquiring control of voting shares of a company engaged in activities 

that are financial in nature or incidental thereto that has $10 billion or more of consolidated assets. 
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The Act states that the prior notice requirement does not apply to (1) an acquisition permitted 
under 4(c) of the Bank Holding Company, thus exempting less than 5% investments and 
investments in companies that are closely related to banking, and (2) an acquisition made in the 
course of a systemically important company’s underwriting, dealing, or market-making activities. 

We presume that the Federal Reserve will be permitted to issue an order disapproving the 
transaction, and will establish procedures similar to those set forth in Regulation Y with respect 
to nonbanking acquisitions. 

Elimination of Hart-Scott Exemption. For the large nonbank acquisitions described above, 
the Act eliminates the statutory exemption from the Hart-Scott-Rodino Act filing requirements 
that is available in transactions for which prior Federal Reserve approval is required. 

Reports and Examinations of Systemically important Nonbank Financial Companies. For 
information on such reports and examinations, see "R_~A~l~tion of S_!stemicall,Z ~_~!portant Nonbank 

Avoidance of Duplication. The Federal Reserve must take any action it deems appropriate to avoid 
imposing requirements that duplicate existing requirements applicable to bank holding companies 
and nonbank financial companies under other provisions of law. 

Rule of Construction with Respect to State Standards. Regulations or standards under Title I 
may not be construed so as to lessen the stringency of requirements imposed by applicable primary 
financial regulatory agencies or other applicable agencies. 

For details on when systemic risk oversight provisions take effect, see slide 2, "Systemic Oversight of 
Bank Holding Companies" and slide 3, "Systemic Oversight of Nonbank Financial Companies. " 

Remediation and I~itigato~ Actions Upon Financial Distress or Grave Threat 

Early Remediation. The Act requires the Federal Reserve, in consultation with the Council and the 
FDIC, to establish requirements for early remediation of financial distress that must include: 

~ For a company in the initial stages of financial decline, limits on capital distributions, acquisitions 
and asset growth; and 

For a company in the later stages of financial decline, a capital restoration plan and capital- 
raising requirements, limits on transactions with affiliates, management changes, and asset 
sales. 

Mitigatory Actions, Asset Sales and Breakup Powers. 

Upon a finding by the Federal Reserve, with approval of 2/3 vote of the Council, that a 
systemically important company poses a "grave threat" to financial stability, the Federal Reserve 
must take actions necessary to mitigate such risk, including: 

limiting the ability of the company to merge with, acquire, consolidate with, or otherwise 
become affiliated with another company; 

~ restricting the ability to offer a financial product or products; 

~ ordering termination of activities; 

= imposing conditions on the manner in which the company conducts activities; and 

if the Federal Reserve determines that such actions are inadequate to mitigate a threat to 
U.S. financial stability, requiring the company to sell or otherwise transfer assets or off- 

balance sheet items to unaffiliated entities. 
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Penalty for Deficient Living Will. Asset sales may also be applied as an ultimate sanction, 
after the Federal Reserve and FDIC have imposed other requirements, if a living will that was 
found lacking is not resubmitted within 2 years in revised form. For more information on living 

wills, see "Resolution Plans." 

Leverage Limit. The Federal Reserve must require a systemically important company to maintain a 
debt-to-equity ratio of no more than 15-to-1 upon a determination by the Council that the company 
poses a grave threat to U.S. financial stability and imposition of the leverage limit is necessary to 
mitigate such threat. In making a determination, the Council must consider the same factors as 
applicable to the systemically important designation of nonbank financial companies. 

We expect that the "grave threat" authorities will be only rarely used, and as a last resort. 

Standards and Safeguards for Systemically Important Activities and Practices 

Designating Activities and Setting Standards. The Council may recommend heightened 
prudential standards or safeguards for particular financial activities or practices conducted by any 
company subject to regulation by a primary financial regulatory agency, including insurance 
companies, if it finds that the conduct, scope, nature, size, scale or interconnectedness of the activity 
or practice could create or increase the risk of significant liquidity, credit, or other problems spreading 
among bank holding companies and nonbank financial companies or the U.S. financial markets. The 
activity or practice, rather than the financial institution, would be considered significant. 

Recommending Heightened Prudential Standards with Respect to Designated Activities. 
The Act permits the Council to recommend heightened standards, including prescribing the 
conduct of an activity in certain ways, or prohibiting the activity altogether. In setting such 
standards, the Council must consult with the primary financial regulatory agencies and provide 
for notice and comment. Furthermore, any such standards must take into account costs to long- 
term economic growth. 

If the Council rescinds its recommendation that a particular financial activity requires such 
standards or safeguards, each primary financial regulatory agency may choose to maintain 
them but must establish an appeals process for entities subject to the agency’s jurisdiction. 

Implementation of Heightened Capital Standards, The primary financial regulatory agency is 
required to either impose the standards recommended by the Council, impose similar standards 
that the Council deems acceptable, or provide a written explanation within 90 days after the 
recommendation explaining why the agency has not followed the Council’s recommendation. 

Primary financial regulators may also require reports, examine for compliance and enforce 
standards for companies under their jurisdiction. 

Capital Requirements to Address Systemic Risks. For information on such capital 

The Volcker Rule prohibits proprietary trading and certain fund activities by bank holding 
companies and their affiliates and imposes enhanced capital and other quantitative limits on 
such activities by systemically important nonbank financial companies, including systemically 
important hedge funds. For information on the Volcker rule, see "The Volcker Rule". 

For details on the implementation of break-up provisions and limits to concentration and growth, see 
slide 4, "Break-Up, Concentration and Growth Limits." 

Regu~atior~ of Systemically Important Nonbank Financia~ Companies 

Registration. Once designated, systemically important nonbank financial companies must register 
with the Federal Reserve within 180 days. 
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For a discussion whether the registration requirement applies to foreign nonbank financial 
companies, or only their U.S. subsidiaries, see "~ Fina~cial Corn;parties". 

Intermediate Holding Companies. The intermediate holding company regime is designed to create 
a company that will be under Federal Reserve supervision while keeping the parent separate from 
Federal Reserve supervision, except in limited circumstances. 

Mandatory Establishment. The Federal Reserve must require a systemically important 
nonbank financial company to establish an intermediate holding company if it finds that such 
intermediate holding company is necessary for appropriate supervision or to ensure that Federal 
Reserve supervision does not extend to commercial activities. 

Board Authority to Require Establishment. The Federal Reserve may require a systemically 
important nonbank financial company to set up an intermediate holding company no later than 
90 days of the company’s designation as systemically important or such longer period as the 
Board of Governors may deem appropriate. If an intermediate holding company is required, the 
systemically important nonbank financial company must segregate all or a portion of activities 
that are financial in nature or incidental thereto under section 4(k) of the Bank Holding Company 

Act, other than internal financial activities, from its commercial activities. 

The Federal Reserve may require certain companies to form intermediate holding 
companies under the Act’s anti-evasion provisions. For information on this requirement, 
see "Anti-Evasion". 

Regulations. The Federal Reserve must issue regulations to establish criteria for determining 
whether a nonbank financial company will be required to set up an intermediate holding 
company. The Federal Reserve may also issue regulations restricting or limiting transactions, 
other than transactions in connection with a bona fide acquisition or lease, between the 
intermediate holding company and its parent company or affiliates that are not subsidiaries of 
the same parent company as necessary to prevent unsafe and unsound practices. 

Source of Strength. If an intermediate holding company is required, the direct or indirect 
parent must serve as a source of strength to the intermediate holding company. 

Enforcement Authority. The Act permits the Federal Reserve to use powers granted under 
Section 8 of the Federal Deposit Insurance Act to enforce compliance with the intermediate 
holding company requirements against any company that controls an intermediate holding 
company. 

Reports, Examinations and Enforcement Regarding Nonbank Companies. Systemically 
important nonbank financial companies and their subsidiaries are subject to reporting requirements, 
examination by, and enforcement powers of the Federal Reserve. The Federal Reserve must consult 
with the primary financial regulators and avoid duplication to the fullest extent possible. 

Purpose of Reports and Examinations. The Federal Reserve may require a systemically 
important nonbank financial company and its subsidiaries to produce reports and submit to 
examinations to keep the Federal Reserve informed as to the company’s and its subsidiaries’ 
financial condition, operational and other risks and systems for monitoring such risks and 
compliance by the company or its subsidiaries with the requirements of the systemic risk regime. 

Recommendations and Federal Reserve Back-up Authority for Certain Subsidiaries. For 
depository institutions and functionally regulated subsidiaries of such companies, the Federal 
Reserve may recommend action or enforcement proceedings to the primary financial regulator. 
If the primary financial regulator does not take action within 60 days of the Federal Reserve’s 
recommendation, the Federal Reserve has back-up authority to take the recommended 
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supervisory or enforcement action as if the depository institution or functionally regulated 
subsidiary were a bank holding company. 

FDIC Examinations and Back-up Authority. The FDIC is authorized to make special 
examinations of any insured depository institution, systemically important nonbank financial 
company or bank holding company with $50 billion or more total consolidated assets if 
necessary to implement its authority to provide for the orderly liquidation of the company under 
Title II of the Act, but the FDIC may not do so with respect to a company in "generally sound 
condition." The FDIC is also granted back-up authority with respect to any depository institution 
holding company that engages in conduct or threatens conduct, including any acts or omissions, 
that pose a foreseeable and material risk to the Deposit Insurance Fund, but again, the FDIC 
may not exercise this authority with respect to a company that does not pose such a risk and is 
in "generally sound condition." 

Bank Holding Company Act Activities Restrictions and Acquisition Limits 

No Activities Restrictions. Systemically important nonbank financial companies are not 
required to conform to the activities restrictions in Section 4 of the Bank Holding Company Act. 

Bank Acquisitions. Systemically important nonbank financial companies are subject to limits 
on bank acquisitions under Section 3 of the Bank Holding Company Act as if they were bank 
holding companies, meaning, among other things, that Federal Reserve approval is required 
before a systemically important nonbank financial company acquires direct or indirect control 
over more than 5% of the voting shares of a bank. 

Management Interlock Prohibition. Systemically important nonbank companies are subject to 
a prohibition on management interlocks as if they were bank holding companies, and the 
Federal Reserve may not by regulation permit management interlocks between unaffiliated 
systemically important companies, other than on a temporary basis in the case of a merger, 
acquisition or consolidation. 

"Hotel California" Provision ("De-banking"). Any bank holding company with $50 billion or more 
in assets as of January 1, 2010 which received assistance or participated in the capital purchase 
program under TARP automatically becomes a systemically important nonbank financial company if it 
subsequently ceases to be a bank holding company. Bank holding companies that were not TARP 
recipients, including foreign banking institutions treated as bank holding companies, are not subject to 
the "Hotel California" provision. 

Appficability of Bank Holding Company Act. A former bank holding company subject to 
"Hotel California" would no longer be subject to the restrictions on nonbanking activities and 
investments in Section 4 of the Bank Holding Company Act, but it would continue to be subject 
to the prior approval requirements on bank acquisitions in Section 3 of the Bank Holding 
Company Act. 

Enhanced Prudential Standards. A former bank holding company would continue to be 
subject to the enhanced prudential standards set forth above. 

Capital and Quantitative Limits in Volcker Rule. A former bank holding company would also 
be subject to the portion of the Volcker Rule that requires the Federal Reserve to impose 
"additional" capital requirements and other quantitative limits with respect to its proprietary 
trading and its investing in or sponsoring of hedge funds or private equity funds. For more 
information on the additional capital requirements and other quantitative limits, see "The. Volcke.r 

Appeal Procedure. A former bank holding company may request an opportunity for a hearing 
before the Council to appeal its treatment as a systemically important nonbank financial 



company. If the Council denies the appeal, it must review the decision at least annually. A 
Council decision to grant an appeal requires a vote of 2/3 of the Council, including the 
affirmative vote of the Treasury Secretary. 

Foreign Finan¢ia~ Companies 

Treated as a Bank Holding Company. The systemic risk provisions of the Act cover foreign banks 
by including foreign banks that operate a branch, agency or commercial lending subsidiary in the U.S., 
treating them as though they were "bank holding companies." Many foreign banks also own U.S. 
banks, which means they themselves are bank holding companies. 

$50 Billion Threshold. The Act is silent on whether only U.S. assets would be considered 
when calculating the $50 billion asset threshold. 

Extraterritorial Application Generally. It is not yet known to what extent enhanced prudential 
standards or other systemic risk provisions will apply only to U.S. operations of foreign bank 
holding companies, and to what extent they will extend extraterritorially to the foreign parent. 

The Supreme Court recently reiterated in Morrison v. National Austrafia Bank3 the 

longstanding principle of American law that legislation of Congress, unless a contrary 
intent appears, is presumed to apply only within the territorial jurisdiction of the United 
States. The court stated that, when a statute gives no clear indication of an extraterritorial 
application, it has none. 

With respect to foreign bank holding companies, including foreign banking entities treated 
as bank holding companies, and foreign systemically important nonbank financial 
companies, a great deal of discretion is left to the regulators on what might apply and how. 
We describe some of the considerations below. The standards at times contemplate the 
possibility of extraterritorial application, sometimes they are silent, and in yet other 
provisions they seem to focus on the U.S. only. Ultimately, extraterritorial application will 
be determined during the regulatory implementation process in light of statutory language, 
the Federal Reserve’s practices under the Bank Holding Company Act, the express terms 
of the statute, Morrison v. NationalAustralia Bank and similar cases, developing standards 
elsewhere and home country rules. Some of the lines appear to be drawn by the Act, 
which seems to limit the extraterritorial reach expressly in the case of foreign nonbank 
financial companies, while similar language is largely absent for foreign bank holding 
companies. Ultimately, however, comity, mutual recognition and traditional rules will all 
play a role in establishing the lines of extraterritorial application. 

Recommendation and Appfication of Standards to Foreign Banking Entities. In 
recommending and applying enhanced prudential standards to any foreign-based bank holding 
company, the Council and the Federal Reserve, respectively, must: 

Take into account differences among systemically important companies, based in part on 
the factors used for the systemic importance determination for foreign nonbank financial 
companies, which, in turn, allow taking into account the amount and nature of U.S. 
financial assets, liabilities and off-balance sheet exposures, among other things; and 

SMor#sonv. Nat’lAustI. Bank Ltd., 561 U.S.    , No. 08-1191, slip op. (June 24, 2010). 
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Give due regard to the principles of national treatment and equality of competitive 
opportunity, and take into account the extent to which the foreign bank holding company is 
subject on a consolidated basis to home country standards that are comparable to those 
applied to financial companies in the U.S. 

Consultation with Foreign Regulators. In practice, this may mean that the Council 
and the Federal Reserve will consult with foreign regulatory authorities before 
recommending or imposing any such standards, rather than attempting to impose 
U.S. standards without such prior negotiation. 

Traditionally Limited Extraterritorial Appfication. The Federal Reserve 
traditionally has limited direct U.S. regulation of foreign banks to their U.S. activities 
and operations. 

U.S. Capital Standards. Based on Federal Reserve precedent and previous 
versions of the House and Senate bills, it is likely that some form of U.S. capital 
standards will be applied, though the exact parameters are unclear. One area in 
particular, the Collins Amendment with its minimum risk-based and leverage capital 
requirements, appears to apply U.S. capital and leverage standards to intermediate 
bank and thrift holding companies of foreign bank holding companies regardless of 
the standards applicable to the foreign parent. The Collins Amendment in particular 
constitutes a major shift from traditional Federal Reserve practice, which generally 
applied only heightened risk-based capital standards following home country 
methodology in their application. For discussion on the application of these 
requirements to foreign banking entities, see ‘‘~C~!!~!~s~A~E)#~!3~d~!~3~[~-:~A~I;?~£~!!~c~[~!~t~;z 
Other Financial Institutions". 

GAO Study on Capital Requirements for U.S. Intermediate Holding Companies. 
The future application of risk-based capital and leverage capital requirements in the 
foreign bank context could be influenced by the outcome of a study the Act mandates. 
The GAO, in consultation with the Federal banking agencies, is required to conduct a 
study of capital requirements applicable to U.S. intermediate holding companies of 
foreign banks that are bank or thrift holding companies, taking into account the 
principle of national treatment and equality of competitive opportunity. The GAO 
must submit a report to Congress; however, the report need not include 
recommendations on the capital requirements for foreign bank intermediate holding 
companies. 

Termination / Establishment of U.S. Offices of a Foreign Bank and Broker-Dealer 
Registration in the U.S. The Federal Reserve may terminate the activities of the U.S. 
branch, agency or commercial lending subsidiary of a foreign institution that presents a 
systemic risk to the U.S. if the Federal Reserve determines that the home country has not 
adopted, or made demonstrable progress toward adopting, an appropriate system of 
financial regulation to mitigate such systemic risk. The Federal Reserve may also take 
these criteria into account when deciding to approve a new branch, agency or commercial 
company lending application. The SEC may terminate U.S. broker-dealer registrations 

under the same circumstances. The Act does not define the circumstances under which a 
firm is deemed to present a systemic risk to the U.S. 

Modification of Other Systemic Risk Provisions. We expect that most systemic risk 
provisions will be modified to some degree when applied to foreign bank holding 
companies. Only a few provisions, however, including the following, are specific as to the 
way modifications might occur. 



Mitigation of Reporting Burden. Before requiring the submission of reports - as 
part of the Council’s data collection function - from a foreign-based bank holding 
company, the Council must, acting through the OFR, to the extent appropriate, 
consult with the appropriate foreign regulator of such company and, whenever 
possible, rely on information already being collected by such foreign regulator, "with 
English translation." As regards certified reports that the Council, acting through the 
OFR, may require from systemically important companies, the Council must to the 
fullest extent possible use reports required to be provided to a relevant foreign 
supervisory authority. 

Asset Sale / Breakup Provision. The Federal Reserve may prescribe rules regarding 
applicability of asset sale/breakup provisions to foreign-based financial companies posing 
a grave threat, but taking into account national treatment and equality of competitive 
opportunity; and must take into account the extent to which the company is subject on a 
consolidated basis to home country standards that are comparable to those applied to 
financial companies in the United States. We believe that these provisions, if invoked, 
would be limited to U.S. operations. For more information on breakup powers and asset 

sales, see "~ Actions, Asset Sales and Breakup_ Powers". 

Avoidance of Dupfication. The Federal Reserve must take any action it deems 
appropriate to avoid imposing requirements that duplicate existing requirements applicable 
to bank holding companies and nonbank financial companies under other provisions of law, 
but the scope of this provision is unknown. 

Treatment of Foreign Nonbank Financial Companies 

Designation. A foreign nonbank financial company may be designated as systemically 
important by the Council if it is "predominantly engaged in financial activities," meaning that 85% 
or more of the consolidated annual gross revenues or consolidated total assets of the company 

and its subsidiaries are attributable to activities that are financial in nature under section 4(k) of 
the Bank Holding Company Act,~ and, if applicable, attributable to the ownership or control of 1 
or more insured depository institutions. We expect that most insurance companies, asset 
managers and hedge funds would meet this test. 

Unlike in the House bill, a foreign company need not have "significant operations in the 
United States" in order to qualify as a nonbank financial company. For a designation as 
systemically important, however, the Council must consider factors including the 
company’s U.S.-related off-balance sheet exposure, U.S. financial assets and importance 
as a source of credit and liquidity in the U.S., among other things, achieving a similar effect. 

In designating a foreign nonbank financial company under the emergency exception to 
providing notice and a hearing, the Council is required to consult with the appropriate 
home country supervisor, if any, of the foreign nonbank financial company that is being 

considered for such a determination. 

’: Section 4(k) of the Bank Holding Company Act defines activities that are "financial in nature" to include, among others securities 

underwriting, dealing and market-making, insurance activities, and merchant banking activities. It was added by the Gramm-Leach- 
Bliley Act of 1999 to expand the scope of permitted activities for a bank holding company that elects to be a financial holding 
company. 

Davis Poik & Wa~dwell LLR                                                                                          18 



Anti-Evasion Provision. In addition, the U.S. financial activities of any foreign nonbank 
financial company may be made subject to supervision and enhanced prudential standards if 
the company is determined to be organized or operated in a manner as to evade the application 
of the systemic risk provisions, and such financial activities in the U.S. are determined to pose a 
threat to U.S. financial stability. The anti-evasion provision of the Act would apply only to 
financial activities in the U.S. For information on such application, see "..F..!.~.~.~.~;!.~.!~.]......A....c...t.!..v..!.t.!...e.,.~ 
~ation for Anti-Evasion Purposes." 

Re-evaluation and Rescission. In deciding whether to waive or amend the provisions for 
review and potential rescission of a systemic importance determination, the Council must 
consult with the appropriate home country regulator. 

Extraterritorial Application Generally. As for foreign bank holding companies, it is not yet 
known to what extent enhanced prudential standards or other provisions will apply only to U.S. 
operations of systemically important foreign nonbank financial companies, and to what extent 
they will extend extraterritorially, either unilaterally or by agreement with home country 
regulators. As described below, an unclear provision of the Act applies systemic risk provisions 
generally only to U.S. activities and subsidiaries of foreign nonbank financial companies. In light 
of the Morrison decision, this provision should be presumed not to have extraterritorial 
application. 

General Appfication to U.S. Activities and Subsidiaries Only. For foreign nonbank 
financial companies, the Act may significantly limit the extraterritorial applicability of the 
systemic risk provisions. It essentially states that, for purposes of the application of the 
systemic risk provisions, other than the designation clause itself, to foreign nonbank 
financial companies, references to "company" or "subsidiary" refer only to the U.S. 
activities and subsidiaries of a foreign company, "except as otherwise provided." While 
this provision has been modified since the Senate bill, its precise impact is unknown, as 
"company" and "subsidiary" are rarely used in isolation. This language is both less clear 
and less helpful than the language in the Senate bill that pushed sharply in the direction of 
applying prudential standards only to U.S. operations. The precise meaning of this 
provision, however, will become clear only upon regulatory implementation. 

Recommendation and Application of Enhanced Prudential Standards. In recommending 
and applying enhanced prudential standards to any systemically important foreign nonbank 
financial company, the Council and the Federal Reserve, respectively, generally apply the same 
criteria as described above for foreign bank holding companies. 

Mitigation of Reporting Burden; Asset Sale / Breakup Provision; Concentration Limit. 
The provisions described above for foreign bank holding companies apply equally to 
systemically important foreign nonbank financial companies or, in the case of reports collected 
as part of the Council’s data collection function, to all foreign nonbank financial companies 
regardless of their systemic designation, subject only to the potential application to U.S. 
subsidiaries only. 

Safe Harbor. The Federal Reserve, on behalf of and in consultation with the Council, must set 
forth criteria for exempting "certain types or classes" of U.S. or foreign nonbank financial 
companies from enhanced Federal Reserve supervision, taking into account the same criteria 
used in systemic importance designations. It is unknown to what extent this will be used or how 
the "types and classes" will be drawn. 

Avoidance of Duplication. For information on the avoidance of regulatory duplication, see 



International Policy’ Coordination 

By the President. The President of the United States may coordinate through all available 
international policy channels similar policies as found in domestic law relating to limiting systemic risk 
and protecting financial stability and the global economy. 

By the Council. The Treasury Secretary as Chairperson, in coordination with other members of the 
Council, must regularly consult with the financial regulatory entities and other appropriate 
organizations of foreign governments or international organizations on matters relating to systemic 
risk to the international financial system. 

In addition, in exercising its duties under the systemic risk provisions with respect to foreign 
nonbank financial companies, foreign-based bank holding companies and cross-border activities 
and markets, the Council must consult with appropriate foreign regulatory authorities "to the 
extent appropriate." 

By the Federal Reserve and Treasury. The Federal Reserve and Treasury must consult with their 
foreign counterparts, and through appropriate multilateral organizations, encourage comprehensive 
and robust prudential supervision and regulation for all highly leveraged and interconnected financial 
companies. 

The Office of Financial Research 

In an unheralded section, the Act adds a new self-funded, largely independent Office of Financial 
Research with the power to gather vast amounts of information from financial market participants and to 
required standardization of financial information to be reported to the OFR and other regulators. 

The OFR has broad information gathering authority backed by subpoena power, and all data it collects is 
subject to the Freedom of Information Act. Several of the OFR provisions appear to overlap and even 
conflict in some places, meaning the scope of the OFR’s powers will not be known until developed 
through rulemaking and practice. 

Institutional Structure. The OFR is located inside of the Treasury Department, but its Director is 
appointed to a 6-year term by the President, with the advice and consent of the Senate. The Director 
has a nonvoting seat on the Council. 

Funding. The OFR sets its own budget and funds it with fees on large banks and non-bank financial 
companies supervised by the Federal Reserve. 

, Purpose and Duties. The OFR’s purpose is to support the member agencies by, among others: 

Collecting data on behalf of the Council and providing data to the Council and Council-member 
agencies; 

= Standardizing the types and formats of data reported and collected; 

, Performing applied research and essential long-term research; 

~ Developing tools for risk measurement and monitoring; 

= Making the results of the activities of the OFR available to financial regulatory agencies; and 

Assisting Council-member agencies in determining the types and formats of data they are 
authorized by the Act to collect. 

Jurisdictional Authority. The OFR is empowered to collect data from all financial companies, not 
just those subject to the systemic risk regime. Furthermore, for the purposes of the OFR subtitle, 
"financial companies" is defined broadly to have the same meaning as in the orderly liquidation 
regime in Title II, plus insured depository institutions and insurance companies. 



Subpoena Power. The OFR’s data collection efforts are backed by the power to issue a subpoena 
to any financial company. 

Rulemaking Authority. The OFR has authority to issue regulations and collect reports, data and 
information after consultation with the Treasury Secretary. OFR is required to issue, and Council- 
member agencies are required to implement, regulations that standardize the scope and format of 
data collected by Council-member agencies on behalf of the Council. The OFR has back-up authority 
to implement the regulations if member agencies fail to do so within 3 years of issuance. 

However, the Act clarifies that the OFR’s authority does not supersede or interfere with the 
independent authority of a member agency under other law to collect data, in such format and 
manner as the member agency requires. 

Independent Powers. The OFR appears to have independent authority to issue regulations and 
collect reports, data and information without approval from the Council. It is required to make data 
available to the Council and Council-member agencies only as necessary to support their regulatory 
responsibilities. 

Data Standardization. An important role of the OFR is standardizing financial data. The OFR is 
required to issue regulations that standardize the scope and format of data collected by Council- 
member agencies on behalf of the Council, which include financial transaction data and position data. 
Furthermore, Council-member agencies are obligated to implement these standardization 
regulations--to the extent that they do not, the OFR has authority to implement these regulations with 
respect to the financial entities under the jurisdiction of that member agency, in consultation with the 
Treasury Secretary. 

Data and Information Sharing. The OFR is authorized to share data and information with the 
Council, Council-member agencies and the Bureau of Economic Analysis. Any information so shared 
must be maintained with at least the same level of security as used by the OFR and may not be 
shared with any individual or entity without the permission of the Council. 

Data Center. The Act calls for the creation of a Data Center within the OFR, which will collect and 
publish financial data. 

The Power to "Validate" Data. The Data Center, on behalf of the Council, has the power to 
"collect, validate and maintain" all data necessary to carry out the duties of the OFR. 

Data Collection for Financial Stability Purposes. The OFR may, as determined by the 
Council or by the Director in consultation with the Council, require the submission of periodic 
and other reports from any financial company for the purpose of assessing the extent to which 
the company, a company’s financial activity or a financial market in which the company 
participates poses a threat to U.S. financial stability. 

Data Pubfication and Confidentiality. The extent to which information submitted to the OFR 
would be kept confidential, made public or subject to the Freedom of Information Act is complex, 
and the Act is internally inconsistent. Confidential supervisory information is meant to be kept 
confidential, we believe, as are financial positions. Confidentiality concerns remain mainly 
because of the following: 

The OFR is required to "maintain the confidentiality" of all data collected under its authority; 
however, such data is also subject to the Freedom of Information Act, which contains 
confidentiality carve-outs that are likely to be more narrow than comfortable for many 
regulators or market participants in many factual situations. 

The OFR is required to publish, in a manner that is easily accessible to the public, 
databases on financial companies and financial instruments and formats and standards for 
OFR data, which may include standards for reporting financial transaction and position 
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data to the OFR. While the OFR may not publish "confidential data," the term is not 

defined. 

By contrast, information gathered under the new SEC registration and reporting obligations 
applicable to investment advisers is expressly carved out from Freedom of Information Act 
requirements. For more information, see "l~f0rmatio~ Sha~i~o~ and Co~fide~tialit~". 

Catalog of Financial Entities and Instruments. The Data Center must maintain a catalog of 
the financial entities and instruments reported to the OFR. 

Financial Transaction and Position Data. The OFR is required to collect, on a schedule 
determined by the Director, in consultation with the Council, financial transaction and position 
data from financial companies. 

Financial transaction data includes the structure and legal description of a financial 
contract, with sufficient detail to describe the rights and obligations between counterparties 
and make possible an independent valuation. 

Position data includes data on financial assets or liabilities held on the balance sheet of a 
financial company and includes information that identifies counterparties, the valuation 
by the financial company of the position, and information that makes possible an 
independent valuation of the position. 

Requirements to Use Existing Data. Before requiring the submission of reports from any 
financial company that is regulated by a Council-member agency, a primary financial regulatory 
agency or a foreign supervisory authority, the Council, acting through the OFR, must consult 
with the appropriate regulator of such company, and "whenever possible," rely on information 
already being collected by such regulator. 

Data Sharing in Support of Regulatory Responsibilities. The OFR is required to share with 
the Council and Council-member agencies data collected and maintained by the Data Center as 
necessary to support their regulatory responsibilities. 

Research and Analysis Center. The Act also calls for the creation of a Research and Analysis 
Center within the OFR to develop and maintain independent analytical capabilities to, among other 
things: promote best practices for financial risk management; monitor and report on changes in 
system-wide risk; and to evaluate and report on stress tests. 

Certified Reports from Systemically important Companies. The Council, acting through the OFR, 
may require certified reports from systemically important companies to keep the Council informed as 
to the financial condition of the company, its systems for monitoring and controlling risks, transactions 
with any depository institution subsidiary and the extent to which the activities and operations of the 
company and any subsidiary could have the potential to disrupt financial markets or affect U.S. 
financial stability. 

Use of Existing Reports. The Council, acting through the OFR, must, to the "fullest extent 
possible," use reports that the company has already provided other Federal, State or foreign 
supervisory authorities; public information; and externally audited financial statements. 

Required Reports to Congress. The OFR is required to submit to Congress a report on the state of 
the U.S. financial system not later than 2 years after the date of enactment, and annually thereafter. 
The Director is required to testify annually to Congress on the activities of the OFR and its 
assessment of systemic risk, and no government officer or agency has the right to review the 
Director’s testimony prior to its submission. 



Revolving Door Restrictions for OFR Employees, The Act prohibits OFR employees from being 
employed by or providing consulting services to any financial company for 1 year after having access 
to the OFR’s transaction or position data or confidential business information. 

Orderly Liquidation Authority 

The Act includes a new orderly liquidation authority that will replace the Bankruptcy Code and other 
applicable insolvency laws for liquidating financial companies and certain of their subsidiaries under 
certain circumstances. Under the new liquidation authority, the Treasury Secretary would have the 
authority to appoint the FDIC as receiver of any financial company if certain conditions are satisfied. The 
new authority is modeled largely on Sections 11 and 13 of the Federal Deposit insurance Act, but with 
several important differences. These differences were designed to harmonize the rules defining creditors’ 
rights with those contained in the Bankruptcy Code, discourage bailouts, ensure due process, protect 
customer property and reduce the moral hazard that could result if shareholders, unsecured creditors or 
management are insulated from the consequences they would have suffered in a liquidation under the 
Bankruptcy Code or other applicable insolvency law. 

The result is a law that attempts to balance the goals of the bankruptcy and customer protection laws with 
the goals of preserving or restoring financial stability, public confidence and reasonable risk-taking that 
may have been disrupted as a result of a financial panic. 

Designation as a Covered Financial Company 

Which Companies Are Covered 

No Fixed Category. Unlike almost any other statute, the orderly liquidation authority is not limited to 
a fixed category of persons, determinable in advance, such as all systemically important financial 
companies. Instead, it could apply to any financial company if certain determinations are made. The 
required determinations depend as much on general market conditions as they do on the systemic 
importance of a particular firm in a vacuum. The conditions for coverage are more likely to be found 
during a financial panic. They are less likely to be found during periods of relative calm. 

Presumption Against Applicability. The process for designating a financial company as a "covered 
financial company" subject to the orderly liquidation regime contains high procedural hurdles. As a 
result, the statute effectively contains a presumption against applicability, and instead includes a 
presumption in favor of applying the Bankruptcy Code or other applicable insolvency law to liquidate 
or reorganize an insolvent financial company, even a systemically important one. The orderly 
liquidation authority is designed for extreme cases during severe financial conditions. 

Before or After a Bankruptcy Filing. If the required determinations are made, however, the orderly 
liquidation authority will apply whether or not the determinations are made before or after the 
commencement of proceedings under the Bankruptcy Code. If a bankruptcy case has commenced, a 
receivership under the orderly liquidation authority will replace the bankruptcy proceedings. 

Limited to Financial Companies. The orderly liquidation authority is limited to financial companies; 
it does not apply to non-financial companies. As a result, the definition of the term "financial 
company" is critical to the scope of the statute. 

Definition of Financial Company. Subject to the exclusions and qualifications summarized below, 
the term "financial company" is defined as follows: 
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Domestic Companies. Any company that is incorporated or organized under U.S. Federal or 

State law that is: 

a bank holding company, as defined by the Bank Holding Company Act; 

a nonbank financial company, including an insurance company or a securities broker- 
dealer, that has been determined by the Council to be systemically important and therefore 
subject to supervision by the Federal Reserve; 

any company that is predominantly engaged in activities that are financial in nature or 
incidental thereto under Section 4(k)’~ of the Bank Holding Company Act, including an 
insurance company or securities broker-dealer; or 

any subsidiary of any of the foregoing that is predominantly engaged in activities that are 
financial in nature or incidental to a financial activity under Section 4(k) of the Bank Holding 
Company Act, other than a subsidiary that is an insured depository institution or an 
insurance company. 

Exclusions. The following companies are excluded from the term financial company 
for purposes of the orderly liquidation authority: Fannie Mae, Freddie Mac, any 
Federal Home Loan Bank, any Farm Credit System institution and any government 
entity. 

Government Entity. The term "government entity" is not defined, but the term 
"company" is defined in the orderly resolution provisions to include companies 
that are majority owned by the United States or any State. 

Qualifications. No company may be deemed to be predominantly engaged in 
activities that are financial in nature or incidental to a financial activity unless the 
consolidated revenues of such company from such activities constitute at least 85% 
of the total consolidated revenues of such company, including any revenues 
attributable to a depository institution investment or subsidiary. 

Process for Designating Covered Financia~ Companies 

Designation as a Covered Financial Company: The "Three Keys." Subject to the exceptions 
described below for broker-dealers or insurance companies, a financial company will be designated 
as a covered financial company, and the FDIC will be appointed as its receiver, if at any time, 
including on the eve of bankruptcy, the Treasury Secretary makes the following determinations, upon 

the recommendation of 2/3 of the Federal Reserve Board and 2/3 of the FDIC Board, and in 
consultation with the President: 

Required Determinations 

= the financial company is "in default or in danger of default;" 

’; Section 4(k) of the Bank Holding Company Act defines activities that are "financial in nature" to include, among others, securities 

underwriting, dealing and market-making, insurance activities, and merchant banking activities. Added by the Gramm-Leach-Bliley 
Act of 1999, Section 4(k) expanded the scope of permitted activities that could be conducted by a bank holding company that elects 
to be a financial holding company. 
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the failure of the financial company and its resolution under otherwise applicable 
insolvency law would have serious adverse effects on financial stability in the United 

States; 

no viable private sector alternative is available to prevent the default of the financial 
company; 

any effect of using the orderly liquidation authority on the claims or interests of creditors, 
counterparties and shareholders of the financial company and other market participants 
would be appropriate given the beneficial impact of using the orderly liquidation authority 
on U.S. financial stability; 

the use of the orderly liquidation authority would avoid or mitigate the adverse effects that 
would result from resolving the financial company under otherwise applicable insolvency 

law; 

a Federal regulatory agency has ordered the financial company to convert all of its 
convertible debt instruments that are subject to being converted by regulatory order; and 

the company satisfies the definition of "financial company" contained in the statute. 

Exceptions for Broker-Dealers and Insurance Companies 

Broker-Dealers. If the financial company is a securities broker-dealer or its largest U.S. 
subsidiary is a securities broker-dealer, the designation must be approved by 2/3 of the 
Securities and Exchange Commission and 2/3 of the Federal Reserve Board, provided that 
the FDIC is consulted. 

Insurance Companies. If the financial company is an insurance company or its largest 
U.S. subsidiary is an insurance company, the designation must be approved by the 

Director of the new Federal Insurance Office and 2/3 of the Federal Reserve Board, 
provided that the FDIC is consulted. 

In Default or Danger of Default. The Treasury Secretary could find the financial company to 
be in default or danger of default if: 

a case has been, or likely will promptly be, commenced with respect to the company under 
the Bankruptcy Code; 

the company has incurred, or is likely to incur, losses that will deplete all or substantially all 
of its capital, and there is no reasonable prospect for the company to avoid such depletion; 

, the assets of the company are, or are likely to be, less than its obligations to creditors and 

others; or 

the company is, or is likely to be, unable to pay its obligations, other than those subject to a 
bona fide dispute, in the normal course of business. 

Covered Subsidiaries. If the FDIC is appointed as receiver of a covered financial company, it 
may appoint itself receiver of any subsidiary of the covered financial company, other than an 
insured depository institution, insurance company or covered broker-dealer, if the FDIC and the 
Treasury Secretary jointly determine that: 

the subsidiary is in default or danger of default; 

such action would avoid or mitigate serious adverse effects on the financial stability or 

economic conditions of the U.S.; and 

~ such action would facilitate the orderly liquidation of the covered financial company. 



Once the FDIC appoints itself as receiver over a designated subsidiary, the designated 
subsidiary will be treated as a "covered financial company" for purposes of the Act. 

For timing highlights of the FDIC’s appointment as receiver, see slide 5, "Appointment of a Receiver 
for Orderly Liquidation." 

Judicial Review of the Designation and Appointment Process 

Judicial Review. Subject to the exception described below, the Treasury Secretary must obtain an 
order from the U.S. District Court for the District of Columbia before appointing the FDIC as receiver 
of any covered financial company. 

Limited Review. The court’s review is limited to whether the Treasury Secretary’s 
determination that the financial company is in default or danger of default and the Treasury 
Secretary’s determination that the entity satisfies the statutory definition of "financial company" 
are "arbitrary and capricious." If the court does not make these findings, it must issue the 
requested order. 

Confidential. The proceeding would be confidential, backed by criminal penalties for 
"reckless," but not merely negligent, disclosures. 

Expedited. The court would be required to rule within 24 hours of receiving a petition from the 
Treasury Secretary, or else the petition will be deemed granted by operation of law. 

Due Process. The affected company would be given notice of the hearing and an opportunity 
to oppose the determination. 

Appellate Review; No Stay. Either party may appeal decision to the U.S. Court of Appeals for 
the D.C. Circuit and then to the U.S. Supreme Court on an expedited basis, but the decision 
may not be stayed or enjoined pending appeal. 

Exception for Board Acquiescence or Consent. The Treasury Secretary is not required to obtain 
court authorization if the financial company’s board of directors, or body performing similar functions, 
"acquiesces or consents" to the FDIC’s appointment as receiver. Because the statute protects 
directors against any liability for acquiescing or consenting to the FDIC’s appointment in "good faith," 
it is likely that the Treasury Secretary will put intense pressure on boards to acquiesce or consent in 
order to avoid judicial review of the appointment decision. 

Applicable Insolvency Laws upon Appointment of FDIC as Receiver 

Generally. Except for covered broker-dealers or covered insurance companies, the FDIC will apply 
the provisions of the orderly liquidation authority instead of the Bankruptcy Code or other applicable 
insolvency law. 

Covered Broker-dealers. In the case of a covered financial company that is an SEC-registered 
broker-dealer and a member of the Securities Investor Protection Corporation ("SlPC"), the FDIC 
must appoint SIPC as trustee for the liquidation of the covered broker-dealer under the Securities 
Investor Protection Act ("SIPA"). Effectively, the FDIC will have control over the orderly liquidation of 
any assets or liabilities, including customer accounts and related customer name securities or 
customer property, transferred to a bridge financial company pursuant to the statute, and SIPC will 
have control over the liquidation of any assets or liabilities, including any customer accounts and 
related customer name securities or customer property, left behind at the covered broker-dealer. The 
orderly liquidation authority will govern the orderly liquidation of any bridge financial company, and 
SIPA will generally govern the liquidation of the lelt-behind assets and liabilities, including customer 
accounts and related customer name securities and customer property, except as otherwise provided 
in the orderly liquidation authority. 
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Covered Insurance Companies. The liquidation or rehabilitation of any insurance company that 
itself is, or is the subsidiary of, a covered financial company would be carried out by the appropriate 
state regulator under applicable state law, rather than the FDiC under the orderly liquidation authority. 

Back-up Authority. If the appropriate state regulator does not file the appropriate judicial 
action under state law within 60 days after an insurance company or its parent has been 
designated as a covered financial company, the FDIC will have the authority to stand in the 
place of the appropriate state regulator and file the appropriate judicial action in the appropriate 
state court to place the insurance company in liquidation under applicable state law. 

Orderly Liquidation Authority Rules 

Effect of the FDiC’s Appointment 

Effect of Appointment. If the FDIC is appointed receiver of a covered financial company, it 
succeeds by operation of law to aii of the rights, titles, powers and privileges of the covered financial 
company and its stockholders, members, officers and directors, subject to the provisions of the 
orderly liquidation authority including the exceptions for insurance companies and broker-dealers. 
This would effectively place the FDIC in the shoes of the covered financial company to work out the 
company’s claims under applicable state and other law, except where some provision of the orderly 
liquidation authority provides otherwise. 

Scope of the FDIC’s Powers 

Modeled on the Federal Deposit Insurance Act. The FDIC’s powers are largely modeled on its 
powers to resolve insured depository institutions under Sections 11 and 13 of the Federal Deposit 
Insurance Act, with certain differences designed to harmonize the rules defining creditors’ rights with 
those contained in the Bankruptcy Code. Subject to the special provisions for covered insurance 
companies, as discussed above, and covered broker-dealers, as discussed above and below, the 
FDIC would have both its core resolution powers and the authority to administer the claims process, 
with very limited judicial review. 

Core Resolution Powers. The FDIC’s core resolution powers authorize it to transfer all or any 
portion of the assets or liabilities of the financial company to a third party at fair value. If a third-party 
buyer cannot be found at fair value, the FDIC would have the authority to establish a temporary 
bridge financial company to hold any part of the business worth preserving until it could be sold to a 
third party at fair value or otherwise liquidated in an orderly fashion. 

Cherry-Picking Power. A key tool in the FDIC’s core resolution powers is the power to cherry- 
pick the assets or liabilities of a covered financial company and transfer them to a third party or 
bridge financial company without the need to obtain any creditors’ consent or prior court review. 
Subject to the minimum recovery right described below, this authority includes the power to 
differentiate between creditors within the same class or treat junior creditors better than senior 

cred ito rs. 

Claims Process for Left-Behind Assets. The FDIC would also have the authority to administer the 
process of deciding which creditors receive what, and in what order, from the liquidation of any left- 
behind assets, including any value received from the sale of any portion of the business. 

Minimum Recovery Right. The FDIC’s power to cherry-pick assets and liabilities for transfer to 
a third party or bridge financial company is subject to each creditor’s right to receive at least the 
same amount as it would have received in satisfaction of its claim in a liquidation of the 
company under Chapter 7 of the Bankruptcy Code, as if the FDIC had not been appointed as 



receiver and no transfer of any assets or liabilities under the orderly liquidation authority had 
taken place. 

Financial Assistance. The FDIC may provide a wide range of financial assistance for the resolution 
of a covered financial company, including making loans to, or purchasing debt, purchasing assets, 
assuming or guaranteeing obligations, taking liens on assets, and selling or transferring assets or 
liabilities of, the covered financial company. The new statute imposes some mandatory conditions on 
the exercise of these powers, including: 

Unsecured Creditors. Unsecured creditors must bear losses, up to the amount they would 
have suffered in a liquidation under Chapter 7 of the Bankruptcy Code; and 

Removal of Management and Board. Any management or board members of the covered 
financial company responsible for the failed condition must be removed. 

Tempered Version of the FDIC’s "Super Powers." Under the Federal Deposit Insurance Act, the 
FDIC has a variety of "super powers" that allow it to avoid, set aside or otherwise limit the claims of 
creditors and other stakeholders. These "super powers" have been tempered in the orderly 
liquidation authority through harmonization with the rules governing creditors’ rights in the Bankruptcy 
Code. To the extent any remnants of these "super powers" remain, however, they could change the 
rules of the game on the eve of bankruptcy and disrupt an otherwise effective credit risk management 
program for any creditor of a covered financial company that is resolved under the orderly liquidation 
authority instead of the Bankruptcy Code. 

Priority of Claims. Unlike the Federal Deposit Insurance Act, the orderly liquidation authority 
does not include a priority for any deposit claims over the claims of other general creditors 
because the universe of financial companies eligible to be "covered financial companies" does 
not include insured depository institutions or other companies eligible to take deposits. The 
priority scheme in the orderly liquidation authority does, however, include a priority for amounts 
owed to the United States over the claims of general creditors, unless the United States 
otherwise agrees or consents. 

Contingent Claims. The FDIC has long taken the position that claims against an insured 
depository institution for contingent obligations are not provable in a conservatorship or 
receivership under the Federal Deposit Insurance Act. Thus, the beneficiary of an undrawn line 
of credit, letter of credit or guarantee has no provable claim to draw down additional amounts or 
to exercise its indemnification or guarantee rights once the FDIC has been appointed receiver or 
conservator over an insured depository institution. Alternatively, the FDIC has taken the 
position that contracts for contingent obligations can be repudiated as "burdensome" and that 
damages for such repudiation will be zero. In contrast, contingent claims are provable in a 
bankruptcy proceeding and the allowable amount of such claim is the estimated value of the 
claim, in some cases the face amount, on the date of bankruptcy. 

Bankruptcy Ruie Adopted. The orderly liquidation authority has harmonized the 
treatment of contingent claims with the Bankruptcy Code. It defines the term "claim" to 
include contingent claims, provided that no creditor may receive less in a receivership 
proceeding than it would have received in a liquidation proceeding under Chapter 7 of the 
Bankruptcy Code and specifically provides that the measure of damages for repudiation of 
a contingent obligation shall be no less than the estimated value of the claim as of the date 
the FDIC is appointed as receiver, if the FDIC so prescribes by rule or regulation. 

Special Enforceability Requirements. Under the Federal Deposit Insurance Act, an 
agreement with an insured depository institution is not enforceable against the institution or the 
FDIC in a receivership proceeding unless it is in writing, was contemporaneously approved by 

the board of directors of the institution, has been a continuous record of the institution since its 
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execution and satisfies certain other requirements. In contrast, the Bankruptcy Code relies on 
applicable state or other noninsolvency law to determine the enforceability of agreements, and 
will even recognize the enforceability of oral agreements if applicable state or other 
noninsolvency law requirements are satisfied. 

Almost the Same as Bankruptcy Rule. The orderly liquidation authority retains the flat 
prohibition on oral contracts, but will treat any written agreement as enforceable so long as 
it was duly executed or confirmed in the ordinary course of business as demonstrated by 
the counterparty to the satisfaction of the receiver. 

Enforceability of Ipso Facto Clauses. The Federal Deposit Insurance Act provides that so- 
called ipso facto clauses are not enforceable, except in the case of qualified financial contracts 
("QFCs"), director or officer liability insurance contracts and depository institution bonds. Ipso 
facto clauses are provisions that purport to authorize a counterparty to terminate or accelerate 
performance on a contract solely by reason of the FDIC’s appointment as receiver or the 
insolvency of the institution. Counterparties are, however, generally permitted to terminate or 
accelerate performance on account of other defaults. In contrast, under the Bankruptcy Code, 
an automatic stay applies to the exercise of all rights under any contract, other than QFCs. 

FDIA Rule Retained. The orderly liquidation authority retains the approach contained in 
the Federal Deposit Insurance Act. 

Repudiation of Contracts. The Federal Deposit Insurance Act also empowers the FDIC to 
disaffirm or repudiate any contract or lease, including a QFC, to which an insured depository 
institution is a party if the FDIC determines within a "reasonable period of time" that the contract 
would be "burdensome" and repudiation of the contract would promote the orderly 
administration of the institution’s affairs. If the FDIC disaffirms or repudiates a contract, it must 
pay the counterparty damages. Rather than measure damages as the lost benefit of the 
counterparty’s bargain, however, the Federal Deposit Insurance Act provides that, except in the 
case of QFCs, the damages are limited to "actual direct compensatory damages" determined as 
of the date the FDIC was appointed as receiver. In contrast, under the Bankruptcy Code, only 
executory contracts and unexpired leases may be rejected, and only with the approval of the 
bankruptcy court. Damages are generally calculated as breach of contract damages as 
measured in accordance with applicable noninsolvency law. 

FDIA Rule Retained, with Two important Exceptions. The orderly liquidation authority 
retains the repudiation power and the methods of calculating damages contained in the 
Federal Deposit Insurance Act, with 2 notable exceptions: 

Exception for Debt Obligations. In the case of debt for borrowed money or 
evidenced by a security, the damages are required to be no less than the amount 
lent plus accrued interest and any accreted original issue discount as of the date of 
the FDIC’s appointment 

Post-Appointment Interest. Moreover, to the extent such an allowed claim is 
secured by property having a value in excess of the amount of such claim and 
any accrued interest through the date of repudiation, the claim may include 

such accrued interest. 

Bankruptcy Rule for Contingent Claims. As described above, the Bankruptcy Code 
rule for measuring damages is effectively adopted for contingent claims. 

Special Treatment for QFCs. QFCs are a special class of contracts that receives virtually 
identical treatment under both the Federal Deposit Insurance Act and the new orderly liquidation 
authority. QFCs include securities contracts, commodity contracts, forward contracts, 
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repurchase agreements, swap agreements and master agreements for any of the foregoing. 
They are basically the same as the list of protected contracts under the Bankruptcy Code. 

Exception from the Prohibition on Enforcing Ipso Facto Clauses. The prohibition on 
the enforceability of ipso facto clauses does not apply to QFCs, subject to a 1-business 
day stay period. 

Transfer of QFCs. During the 1-business day stay, the FDIC has the option to transfer all, 
but not less than all, of the QFCs with a particular counterparty and its affiliates to a single 
third-party financial institution. If the FDIC exercises this option, the counterparty is not 
permitted to terminate, accelerate or otherwise exercise its rights to close out the contract 
solely by virtual of the FDIC’s appointment as receiver, the insolvency of the covered 
financial company or the transfer to the third party or bridge financial company. However, 
the counterparty may exercise such close-out rights upon the occurrence of another 
default. 

Damages for Repudiated QFCs. if the FDIC repudiates a QFC, damages are calculated 
as of the date of repudiation, rather than the earlier date of the FDIC’s appointment, in light 
of industry practices, and may include the cost of cover. 

Secured QFCs. An otherwise enforceable and perfected security interest that 
collateralizes a QFC obligation may not be set aside unless the security interest was taken 
with actual intent to defraud. 

Compare to Bankruptcy Code Treatment. The Bankruptcy Code contains a blanket 
exception to the automatic stay for QFCs. There is no 1-business-day stay on the exercise 
of close-out rights. 

Security Interests / Preferential or Fraudulent Transfers. The FDIC has long taken the 
position that, except in the case of a secured QFC, an otherwise perfected security interest may 
be set aside as unenforceable if it was taken in contemplation of the institution’s insolvency. 
The FDIC makes no distinction between security interests taken to secure pre-existing debt and 
those to secure new debt. Applicable case law has tempered the effect of the FDIC’s position 
by requiring the security interest to have been taken within days of the institution’s insolvency, 
but the reasoning of that case law would not automatically apply to nonbank financial companies. 
In contrast, the Bankruptcy Code only permits a security interest or other transfer of property to 
be set aside if it amounts to a preferential or fraudulent transfer on account of pre-existing debt 
that improves the position of the creditor. Security interests taken in return for new value cannot 
be set aside, even if taken on the eve of insolvency. 

Bankruptcy Rules Adopted. The orderly liquidation authority effectively replaces this 
traditional position under the Federal Deposit Insurance Act with the substance of the 
preferential and fraudulent transfer rules in Sections 546, 547 and 548 of the Bankruptcy 
Code. 

Setoff Rights. The FDIC generally gives effect to setoff rights arising under applicable 
noninsolvency law because there is nothing in the Federal Deposit Insurance Act that limits 
such rights, although if the FDIC were to transfer liabilities to a third party or bridge bank without 
transferring the corresponding assets, it could destroy mutuality of the offsetting claims. In 
contrast, the Bankruptcy Code expressly recognizes the enforceability of setoff rights, subject to 
certain conditions. 

Bankruptcy Rule Adopted, With important Modification. The orderly liquidation 
authority effectively incorporates the setoff rules from Section 553 of the Bankruptcy Code, 
with some qualifications to permit the FDIC to transfer liabilities to a third party or bridge 
financial company even if the transfer destroys the mutuality of offsetting claims. As a 



compromise for permitting a creditor’s setoff rights to be destroyed in this manner, the 
creditor’s affected claim is given priority over the claims of other general creditors. 

Power to Temporarily Stay of Litigation. Similar to its power under the Federal Deposit 
Insurance Act, the FDIC may request a stay for up to 90 days of any judicial action or 
proceeding to which such covered company is or becomes a party, and the relevant court is 
required to grant the stay. 

Liquidation of "Stockbrokers" and "Commodity Brokers." The FDIC, as receiver under the 
orderly liquidation authority, would be required to use the applicable liquidation provisions of the 
Bankruptcy Code in liquidating "stockbrokers" that are not members of SIPC and "commodity 
brokers," as such terms are defined in subchapters III and IV, respectively, of Chapter 7 of the 
Bankruptcy Code. 

Maximum and Minimum Entitlements. Under the Federal Deposit Insurance Act, each 
creditor is entitled to receive no more than it would have received in a liquidation. The 
maximum entitlement is designed to protect the FDIC against claims for equal treatment if the 
FDIC exercises its cherry-picking powers in a way that results in certain creditors receiving more 
than they would have received in a liquidation. This maximum entitlement has also effectively 

functioned as a minimum entitlement for creditors who are not the beneficiaries of such FDIC 
action from having to bear the costs of such actions beyond the amount of any losses they 
would have suffered in a liquidation proceeding. These concepts were made express in the 
orderly liquidation authority, except that the benchmark for both the maximum and minimum 
entitlements is a liquidation proceeding under Chapter 7 of the Bankruptcy Code instead of just 
a liquidation. 

Mandatory Rulemaking. As a further way to reduce the gap between the rules governing 
creditors’ rights in the Federal Deposit Insurance Act and those in the Bankruptcy Code, the 
orderly liquidation authority requires the FDIC to promulgate rules to implement the statute in a 
manner that increases legal certainty and further reduces the gap between how creditors are 
treated in a liquidation under the Bankruptcy Code and how they are treated under the orderly 
liquidation authority. No deadline is given for issuing such rules and regulations. 

For information detailing implementation of the FDIC’s orderly liquidation authority, see slide 6, 
"Creation of the Orderly Liquidation Authority." 

Priority of C~aims Among Unsecured Creditors 

General List of Priorities, Subject to the supplemental priorities discussed below, unsecured claims 
that are proved to the satisfaction of the receiver will be given priority in the following order: 

~ Administrative expenses of the receiver; 

~ Amounts owed to the United States, unless the United States agrees or consents otherwise; 

Wages, salaries or commissions owed to employees other than senior executives and directors, 
up to $11,725 each, as indexed for inflation; 

Contributions owed to certain employee benefit plans to the extent of the number of covered 
employees multiplied by $11,725 (as indexed for inflation), less the aggregate amount paid to 
such employees as wages, salaries or commissions, plus the aggregate amount paid by the 
receivership on behalf of such employees to another employee benefit fund; 

~ Any other general or senior liabilities of the company not described below; 

, Claims subordinated to general unsecured creditors; 

~ Wages, salaries or commissions to senior executives and directors; and 
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Equity claims of shareholders, members, general partners, limited partners or other persons 
with interests in equity. 

Supplemental Priorities. In addition to the general list of priorities, the orderly liquidation authority 
includes the following supplements to the priority list: 

Setoff. Claims of creditors with otherwise enforceable setoff rights will rank senior to general 
unsecured claims to the extent the FDIC destroys the mutuality of any offsetting claims by 
transferring one of the otherwise offsetting claims to a third party or bridge financial company. 

~ Post-Receivership Financing. Post-receivership financing incurred by the FDIC on behalf of a 
covered financial company will rank senior to administrative expenses. 

Covered Broker-Dealers. In the case of the receivership of a covered broker-dealer: 

SIPC’s administrative expenses will rank equally with the FDIC’s administrative expenses; 

The FDIC will be entitled to recover any amounts paid to customers or to SIPC under the 
special broker-dealer provisions of the orderly liquidation authority on an equal basis with 

amounts owed to the United States.; and 

SIPC will be entitled to recover any amounts paid out of the SIPC Fund to meet its 
obligations under the special broker-dealer provisions of the orderly liquidation authority or 
SIPA on a basis that is junior to amounts owed to the United States, but senior to all other 

claims. 

Time Limits on a Receivership 

General Time Limit. The Act imposes a 3-year time limit on the duration of the FDIC’s role as 
receiver, with the possibility of 2 one-year extensions. 

Extensions. Such extensions are permitted only upon a written certification by the FDIC 
Chairperson that continuation of the receivership is necessary to maximize the net present value 
return or minimize the amount of loss, and to protect the stability of the financial system. For the 
second extension, a report to Congress is also required. 

Further Litigation Extension. The Act permits further extension solely for the purpose of completing 
ongoing litigation in which the FDIC as receiver is a party upon certain determinations by the Council 
and an FDIC report to Congress. In such a case, the appointment of FDIC as receiver must end 
within 90 days after the completion of the litigation. 

No Liability after Expiration of Receivership. The Act provides that neither the FDIC nor the 
Deposit Insurance Fund will be liable for unresolved claims arising from the receivership after the 
termination of the receivership. The reference to the Deposit Insurance Fund is presumably a 
technical drafting error, and Congress meant the Orderly Liquidation Fund. 

Protections for Customer Pro[perry 

Covered Broker-Dealers. The orderly liquidation authority includes special provisions for covered 
broker-dealers. It seems likely that the principal intent behind these provisions is to provide the 
customers of covered broker-dealers with the same degree of protection as they would enjoy in a 
normal SIPC liquidation proceeding. It appears that these special provisions are supposed to work as 
follows, subject to clarification by joint SEC-FDIC rulemaking, in consultation with SIPC: 

Exercise of Core Resolution Powers. if the FDIC is appointed as receiver of a covered 
broker-dealer, the FDIC will have the core resolution powers to establish 1 or more bridge 
financial companies and to transfer all or any portion of the covered broker-dealer’s assets and 



liabilities, including customer accounts and related customer name securities and customer 
property, to the bridge financial company. 

SIPC as Trustee for Left-Behind Claims. At the same time, the FDIC is required to appoint 
SIPC as the trustee to liquidate the covered broker-dealer and any of its assets or liabilities, 
including customer accounts and related customer name securities and customer property, that 
are left behind in a liquidation proceeding under SIPA, except as otherwise provided in the 
orderly liquidation authority. 

SlPC’s Powers and Duties. Except as described below or as otherwise provided in the 
orderly liquidation authority, SIPC would have the same powers and duties it would 
otherwise have under SIPA, except with respect to any assets or liabilities transferred by 
the FDIC to any bridge financial company. 

Limits on SIPC’s Powers 

~ Interference with the FDIC’s Core Resolution Powers. SIPC would not be 
permitted to exercise its powers under SIPA in a manner that impeded or impaired 
the FDIC’s powers to take any actions to: 

, make any funds available to the receivership; 

, organize, establish, operate or terminate any bridge financial company; 

transfer assets and liabilities between the covered broker-dealer and any bridge 
financial company or between bridge financial companies; 

o enforce or repudiate any contracts; 

o take any other action relating to any bridge financial company; or 

= determine any claims under the orderly liquidation authority. 

Rules for Qualified Financial Contracts. The rules governing counterparty rights 
on QFCs with the covered broker-dealer would be governed by the QFC provisions in 
the orderly liquidation authority and not in SIPA. 

Limits on the FDIC’s Powers 

Customer Protection Rules. The FDIC’s authority would be subject to a prohibition 
on exercising any of its powers with respect to a covered broker-dealer in a manner 

that would: 

adversely affect the rights of a customer to customer property or customer 

name securities; 

~ diminish the amount or timely payment of net equity claims of customers; or 

o otherwise impair the recoveries provided to a customer under SIPA. 

Use of Net Proceeds. The FDIC would be required to use the net proceeds from 
any transfer, sale or disposition of assets of the covered broker-dealer for the benefit 

of the estate of the covered broker-dealer. 

Satisfaction of Customer Claims. SIPC, the FDIC or the bridge financial company, as 
applicable, would be required to promptly discharge all obligations of a covered broker- 
dealer or any bridge financial company to a customer relating to, or net equity claims 
based on, customer property or customer name securities by the delivery of securities or 
the making of payments to or for the account of such customer as would have been the 
case if the actual proceeds realized from the liquidation of the covered broker-dealer under 



the orderly liquidation authority had been distributed in a proceeding under SIPA, without 
the appointment of the FDIC as receiver and without any transfer of assets or liabilities to a 
bridge financial company. 

Priorities 

Customer Property. As trustee for a covered broker-dealer, SIPC would be 
required to allocate customer property and deliver customer name securities in 

accordance with Section 8(c) of SIPA. 

Other Claims. SIPC would be required to pay all other claims in accordance with the 
priority rules in the orderly liquidation authority. 

Orderly Liquidation Fund 

Orderly Liquidation Fund. The term "Orderly Liquidation Fund" refers to a fund established within 
the Treasury, which is not required to be pre-funded by the private sector, from which the FDIC may 
borrow funds to carry out its mission under the orderly liquidation authority. 

Costs Funded by Borrowings from Treasury. The FDIC would have the authority to fund the costs 
of resolving any particular covered financial company by issuing debt securities to Treasury, up to a 
maximum amount for each covered financial company equal to: 

during the 30-day period immediately following the appointment of the receiver, 10% ofthe book 
value of the covered financial company’s total consolidated assets, based on its most recent 

financial statements available; and 

after such 30-day period, 90% of the fair value of such company’s total consolidated assets that 
are available for repayment. 

Post-Event Assessments to Repay Borrowings from Treasury. The FDIC would be required to 
repay its borrowings from Treasury within 60 months or such longer period as approved by Treasury 
by, if necessary, imposing assessments: 

Claimants that Received Excess Benefits. "As soon as practicable" on any "claimant that 
received additional payments or amounts from the [FDIC] pursuant to [the minimum or 
maximum recovery right provisions in] subsection (b)(4), (d)(4) or (h)(5)(E), except for payments 
or amounts necessary to initiate and continue operations essential to implementation of the 
receivership or any bridge financial company, to recover on a cumulative basis" any excess 
benefits that such claimant received in the receivership over what such claimant was entitled to 
receive in a liquidation under Chapter 7 of the Bankruptcy Code or in a SIPC proceeding. 

Large Financial Companies. If the amounts to be recovered on a cumulative basis from such 
claimants are insufficient to allow the FDIC to repay its obligations to Treasury within 60 months 
or such longer period as approved by Treasury, the FDIC would be required to recover the 
shortfall from assessments on eligible financial companies and other financial companies with 

total consolidated assets of $50 billion or more. 

Eligible Financial Companies. Any bank holding company with total assets of $50 billion 
or more and any nonbank financial company designated as systemically important by the 
Council. 

Graduated Assessments Based on Assets, Risks and Other Factors. In imposing any 
assessments, the FDIC must use a risk matrix as recommended by the Council. In 
establishing such risk matrix, the Council and the FDIC must take the following factors into 
account in determining the size of assessments: 
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General Conditions. Economic conditions generally at the time; 

Other Guarantee Arrangements. Any assessments imposed on the financial 
company or an affiliate of such financial company that is an insured depository 
institution to fund deposit insurance, a broker-dealer to fund SIPC insurance, an 
insured credit union assessed pursuant to the Federal Credit Union Act or an 
insurance company for a state insurance guarantee fund; 

Risk to the System. Risk presented by the financial company to U.S. financial 
stability; 

Beneficiary of Orderly Liquidation. The extent to which the company received 
benefitted, or likely would benefit, from the orderly liquidation of a covered financial 
company, compared, for example, to a liquidation under Chapter 7 of the Bankruptcy 

Code; 

Risks Contributing to the Failure. Any risks presented by the financial company 
during the 10-year period immediately prior to the appointment of the FDIC as 
receiver that contributed to the failure of the covered financial company; and 

Other Factors. Other factors that the FDIC or the Council deems appropriate. 

Rulemaking. The FDIC would be required, in consultation with the Treasury Secretary, to 
issue rules and regulations to govern the assessment process. 

Acceptable Orderly Liquidation Plan and Mandatory Repayment Plan. The FDIC may not 
use any of its funding as receiver for any covered financial company unless and until it shall 
have submitted an orderly liquidation plan for such company that is acceptable to the Treasury 
Secretary. The FDIC and the Treasury Secretary must reach an agreement that provides a 
specific plan and schedule for the repayment of the borrowings from Treasury. 

Other Important Provisions 

Choice of Law Rules. Noninsolvency choice of law rules would determine applicable noninsolvency 
law governing the perfection of security interests and the creation and enforcement of security 
entitlements. 

Coordination with Foreign Financial Authorities. The FDIC is required to coordinate with the 
appropriate foreign financial authorities regarding the orderly liquidation of a covered financial 
company that has assets or operations in a country other than the United States. 

Guaranteed Subsidiary Contracts. The FDIC would have the power to enforce subsidiary contracts, 
including QFCs, that are guaranteed by a covered financial company in receivership notwithstanding 
any cross-default in the underlying contract based solely on the insolvency of the guarantor, if the 
guarantee and all related assets/liabilities are transferred to a bridge financial company or a third 
party. 

Clearing Organization. The FDIC as receiver would be required to use its best efforts to meet all 
margin, collateral and settlement obligations of a covered financial company with a clearing 
organization with respect to QFCs; if the receiver defaults on such obligations, the clearing 
organization would have the right to exercise its rights and remedies immediately with respect to such 
QFCs despite any otherwise applicable stay on the exercise of close-out or other rights. 

Required Study on Secured Credit Haircuts. The Council would be required to complete a study 
within 1 year of enactment on whether a haircut, of various degrees, on secured creditors of a 
covered financial company "could improve market discipline and protect taxpayers" and make 
recommendations to Congress on whether and how to implement any such haircuts. 
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Prohibition on Taxpayer Funding of Bailouts. The orderly liquidation authority prohibits taxpayer 
funds from being used to prevent liquidation of a firm. All funds expended must be recovered either 
through disposition of assets of a covered financial company or assessments on the financial sector 
in order to ensure no taxpayer losses. 

Directors and Officers 

Personal Liability. Directors and officers of a covered financial company may be held 
personally liable for monetary damages in any civil actions by the FDIC with respect to gross 
negligence or a greater disregard of a duty of care under applicable state law. Federal courts 
are required to expedite the consideration of any case brought by the FDIC against directors 
and officers of a covered financial company. 

Recoupment of Compensation from Senior Executives and Directors. The FDIC is 
permitted to recover from any current or former senior executive or director substantially 
responsible for the failed condition of a covered financial company any compensation received 
during the 2 year period prior to the date the FDIC is appointed as receiver. In the case of fraud, 
no such time limit will apply. In seeking to recover any such compensation, the FDIC is required 
to weigh the financial and deterrent benefits of such recovery against the cost of executing the 
recovery. 

Ban on Senior Executives and Directors. The Federal Reserve, or if the covered financial 
company was not supervised by the Federal Reserve, the FDIC, is permitted to prohibit a senior 
executive or director of a covered financial company from participating in the conduct of the 
affairs of any financial company for a period of time of not less than 2 years if the Federal 
Reserve or FDIC determines that the senior executive or director: 

violated any law, regulation, final cease-and-desist order, written condition in an application, 
notice or request, or written agreement; 

engaged or participated in an unsafe or unsound practice in connection with any financial 

company; or 

committed or engaged in any act, omission, or practice which constitutes a breach of the 
fiduciary duty of such executive or director; 

and 

by reason of such violation, practice or breach received financial gain or other benefit and 
such violation, practice or breach contributed to the failure of the company; 

and 

such violation, practice or breach involves personal dishonesty or demonstrates a willful or 
"continuing" disregard for the safety and soundness of such company. 

Monitoring and Other Studies 

Inspector General Reviews. The Act provides the Inspector General of the FDIC, Treasury 
Inspector General, and the Inspectors General of primary financial regulatory agencies with authority 
to conduct, supervise, and coordinate audits and investigations in connection with the liquidation of a 
covered financial corporation. 

Report to Congress and the Public. No later than 60 days after appointment of the FDIC as 
receiver, the FDIC is required to file a report with Congress setting forth enumerated information, 
including information on the covered financial company’s financial condition, description of the plan to 
wind down the covered company and the expected costs of the liquidation. 
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Report on Judicial and Bankruptcy Processes. The Act requires the GAO and Administrative 

Office of the United States Courts to monitor the activities of the U.S. District Court for the District of 
Columbia and conduct separate studies on the bankruptcy and orderly liquidation process for 
financial companies under the Bankruptcy Code. 

Report on Bankruptcy Process for Financial Companies. The Act requires the Federal Reserve, 
in consultation with the Administrative Office of the United States Courts, to conduct a study on the 
resolution of financial companies under Chapters 7 or 11 of the Bankruptcy Code. 

Reports on International Coordination. The Act requires a GAO study on international 
coordination of orderly liquidation of financial companies. The Act also requires the Federal Reserve, 
in consultation with the Administrative Office of the United States Courts, to conduct a study on 
international coordination relating to the resolution of systemically important financial companies 
under the Bankruptcy Code and applicable foreign law. 

Report on implementation of Prompt Corrective Action Measures, The Act requires that the 
GAO study of the prompt corrective action implementation by federal banking agencies and report to 
Congress within 1 year after the date of enactment. The Council is required to submit a report to 
Congress within 6 months on actions taken in response to the report. 

The Volcker Rule 

Subject to certain exceptions and a transition period, the Volcker Rule prohibits any "banking entity" from 
engaging in proprietary trading, or sponsoring or investing in a hedge fund or private equity fund. It also 
requires systemically important nonbank financial companies to carry additional capital and comply with 
certain other quantitative limits on such activities, although it does not expressly prohibit them. The 
Volcker Rule is not effective until 2 years after enactment, at which point a 2-year transition period begins, 
with the possibility of additional extensions thereafter. For more detail regarding the implementation of 
the Volcker Rule’s proprietary trading and sponsoring provisions, see slide 7, "Volcker Rule: Proprietary 
Trading" and slide 8, "Volcker Rule: Sponsoring and Investing in Hedge Funds and Private Equity Funds." 

Proprietary Trading 

General Prohibition 

The Volcker Rule prohibits any "banking entity" from engaging in proprietary trading, subject to certain 
exceptions and a transition period. 

"Banking entity" is defined as any insured bank or thrift, any company that controls an insured bank 
or thrift, any company that is treated as a bank holding company under Section 8 of the international 
Banking Act of 1978, and any affiliate or subsidiary of such an entity. 

"Proprietary trading" is defined as engaging as a principal for the "trading account" of a banking 
entity or systemically important nonbank financial company in any transaction to purchase or sell, or 
otherwise acquire or dispose of, any security, derivative, contract of sale of a commodity for future 
delivery, option on any such security, derivative, or contract, or other security or financial instrument 
that the appropriate Federal banking agencies, the SEC, and the CFTC (the "regulators") may, by rule, 

determine. 

"Trading accounf’ is defined as any account used for acquiring or taking positions in securities 
or other instruments principally for the purpose of selling in the near term, or otherwise with the 
intent to resell in order to profit from short-term price movements, and any other accounts as the 
regulators may, by rule, determine. 



Permitted Activities 

Subject to certain limitations described below, including the absence of any material conflict of 
interest, and any additional restrictions or limitations that the regulators may impose, the following 
types of transactions are excluded from the general ban on proprietary trading: 

Purchases, sales, acquisitions or dispositions of the following instruments: 

~ U.S. government or agency obligations; 

obligations, participations or other instruments of or issued by Ginnie Mae, Fannie Mae, 
Freddie Mac, a Federal Home Loan Bank, the Federal Agricultural Mortgage Corporation, 
or a Farm Credit System institution; or 

state or municipal obligations. 

Purchases, sales, acquisitions or dispositions of any security or other instrument "in connection 
with underwriting or market-making-related activities" to the extent that any such activities "are 
designed not to exceed the reasonably expected near term demands of clients, customers, or 
counterparties." 

Risk-mitigating hedging activities "in connection with and related to individual or aggregated 
positions, contracts, or other holdings of the banking entity that are designed to reduce the 
specific risks to a banking entity in connection with and related to such positions, contracts, or 
other holdings." 

Purchases, sales, acquisitions or dispositions of any security or other instrument "on behalf of 

customers." 

Investments in small business investment companies and certain "public welfare" investments. 

Purchases, sales, acquisitions or dispositions of any security or other instrument by a regulated 
insurance company directly engaged in the business of insurance for the general account of the 
company, or by its affiliates (also for the general account of the company), if: 

conducted in compliance with insurance company investment laws, regulations and 
guidance of the jurisdiction in which such insurance company is domiciled; and 

the appropriate Federal banking agencies, after consulting with the new systemic risk 
council of regulators and relevant state insurance commissioners, have not jointly 
determined that a particular law, regulation or item of guidance is insufficient to protect the 
safety and soundness of the banking entity (e.g., the parent of the insurance company) or 
of U.S. financial stability. 

Proprietary trading conducted by a banking entity solely outside of the United States pursuant to 
Sections 4(@(9) or 4(c)(13) of the Bank Holding Company Act, unless the banking entity is 
directly or indirectly controlled by a banking entity organized in the United States. 

Such other activity as the regulators determine, by rule, would "promote and protect" the safety 
and soundness of the banking entity and U.S. financial stability. 

Limitations on Permitted Activities 

No transaction, class of transactions or activity may be deemed to be a "permitted activity" under the 
Volcker Rule if it would: 
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Involve or result in a "material" conflict of interest, to be defined by rule, between the banking 
entity and its clients, customers, or counterparties; 

Result, directly or indirectly, in a "material" exposure to high risk assets or high risk trading 
strategies, to be defined by rule; 

~ Pose a threat to the safety and soundness of such banking entity; or 

~ Pose a threat to U.S. financial stability. 

The regulators are required to issue regulations implementing these limitations with respect to 
otherwise permitted activities. 

Hedge Funds and Private Equity Funds 

General Prohibition 

The Volcker Rule also prohibits a banking entity from acquiring or retaining any equity, partnership or 
other ownership interest in, or sponsoring, any hedge fund or private equity fund, subject to certain 
exceptions and a transition period. 

Covered persons. Same as under the proprietary trading ban: any banking entity. 

"Hedge fund" and "private equity fund" are defined as any issuer that would be an 
investment company, as defined in the Investment Company Act of 1940, but for section 3(c)(1) 
or 3(c)(7) of that act, or "such similar funds" as the regulators may, by rule, determine. 
Potentially broader than typical definition of hedge funds and private equity funds, particularly in 
light of regulators’ authority to determine that other funds are "similar" to 3(c)(1) or 3(@(7) 
funds/~ 

"Sponsoring" is defined as 

Serving as a general partner, managing member, ortrustee of a fund; 

In any manner selecting or controlling, or having employees, officers, directors or agents 
who constitute, a majority of the directors, trustees or management of a fund; or 

Sharing with a fund, for corporate, marketing, promotional, or other purposes, the same 
name or a variant of the same name. 

Permitted Activities 

Subject to the same limitations on permitted activities described above under proprietary trading (e.g., 
the absence of any material conflict of interest), and any additional restrictions or limitations that the 
regulators may impose, the following activities are excluded from the ban on sponsoring or investing 
in hedge funds or private equity funds: 

All of the permitted activities listed above under proprietary trading, except for the ones that 
relate solely to proprietary trading; 

’~ Rep. Frank (D-MA) and Rep. Himes (D-CT) sought in a colloquy during the reopened House debate to clarify that the Volcker Rule 

is intended to prohibit investments in "traditional" hedge funds and private equity funds, and not "subsidiaries or joint ventures that 

are used to hold other investments." 
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"Organizing and offering" a private equity or hedge fund, including sponsoring such a fund 
(except that the same name or a variant of the name may not be shared), if all of the following 

conditions are met: 

The banking entity provides bona fide trust, fiduciary or investment advisory services; and 

The fund is organized and offered only in connection with the provision of such services, 
and only to persons who are customers of such services of the banking entity; and 

The banking entity does not acquire or retain an equity interest, partnership interest or 
other ownership interest in the fund other than the following investments: 

Seed investments - Le., any investment made or retained in any amount of the total 
ownership of a fund (including 100%) for the purpose of establishing the fund and 
providing the fund with sufficient initial equity for investment to permit the fund to 

attract unaffiliated investors, and 

Other de minimis investments - i.e., any other investment in a hedge fund or private 
equity fund, provided that in the case of both seed investments and other de minimis 

investments: 

the banking entity "actively" seeks unaffiliated investors to reduce or dilute its 

investment; 

the banking entity’s investment is reduced to not more than 3% of the total 
ownership of the fund within 1 year after the fund’s establishment (with the 
possibility of a 2-year extension) and thereafter is maintained at not more than 

3%; and 

the investment is "immaterial" to the banking entity, as defined by the regulators 
pursuant to rulemaking, but in no case may the aggregate of all of the banking 
entity’s permitted seed and other de minimis investments exceed 3% of the 
banking entity’s Tier 1 capital; and 

The banking entity and its affiliates comply with the 23A and 23B restrictions on 

transactions with such funds, as described below; and 

The banking entity does not, directly or indirectly, guarantee, assume or otherwise insure 
the obligations or performance of the fund, or any fund in which such fund invests (anti- 
bailout provision); and 

The banking entity does not share with the fund, for corporate, marketing, promotional or 
other purposes, the same name or a variant of the same name; and 

No director or employee of the banking entity takes or retains an equity interest, 
partnership interest or other ownership interest in the fund, except for any director or 
employee who is "directly engaged in providing investment advisory or other services" to 

the fund; and 

The banking entity discloses to prospective and actual investors in the fund, in writing, that 
any losses in such fund are borne solely by investors in the fund and not by the banking 
entity, and otherwise complies with any additional rules that the regulators may issue that 
are designed to ensure that losses are so borne. 

Acquiring or retaining any equity, partnership or other ownership interest in, or sponsoring, a 
hedge fund or private equity fund by a banking entity solely outside of the United States 
pursuant to Sections 4(c)(9) or 4(@(13) of the Bank Holding Company Act, unless the banking 



entity is directly or indirectly controlled by a banking entity organized in the United States, and 
provided that no ownership interest in such fund is offered for sale or sold to a U.S. resident. 

Limitations on Permitted Activities 

The Act applies the same limitations on permitted activities as are described above under proprietary 
trading. For more information, see "[~.!.~.!t.#.!.Lo.!3£.~.p.....P...ej.:q)!..tt.?...d....A..£t..[X[t!e..~!." above. 

No Prohibition on Certain Securitization Activities 

The Volcker Rule provides that "[n]othing in this section shall be construed to limit or restrict the ability 
of a banking entity or nonbank financial company supervised by the Board to sell or securitize loans 
in a manner otherwise permitted by law." 

Credit Retention Requirements. The Act’s credit retention provisions separately require the federal 
banking agencies and the SEC to prescribe regulations that require securitizers of asset-backed 
securities, by default, to maintain 5% of the credit risk in assets transferred, sold or conveyed through 

the issuance of asset-backed securities. For more information, see "Credit Retention Recjuirements." 

Securitizer. The Act’s credit retention provisions define the term "securitizer" as "(A) an issuer of an 
asset-backed security; or (B) a person who organizes and initiates an asset-backed securities 
transaction by selling or transferring assets, either directly or indirectly, including through an affiliate, 

to the issuer." 

Additional Limitations 

Additional Capita~ and Other Quantitative Limits on Permitted Activities 

Generally. If the regulators determine that additional capital requirements or quantitative limits, 
including diversification requirements, would be appropriate to protect the safety and soundness of 
any banking entities engaged in permitted proprietary trading or permitted sponsoring or investing in 
hedge funds or private equity funds, the regulators are required to impose such additional capital 
requirements and quantitative limits. 

Deductions. For purposes of determining compliance with any of these additional capital 
requirements, the aggregate amount of outstanding investments by a banking entity under the 
exceptions for seed or other de minimis investments, including retained earnings, must be 
deducted from the assets and tangible equity of the banking entity, and the amount of the 
deduction must increase commensurate with the leverage of the hedge fund or private equity 
fund invested in. 

23A and 23B Limitations on Transactions with Advised or Managed Funds 

General Prohibition on 23A Covered Transactions. Prohibits any banking entity that serves, 
directly or indirectly, as the investment manager, investment adviser, or sponsor of a hedge fund or 
private equity fund, or that organizes and offers such a fund as a permitted activity, and any affiliate 
of such banking entity, from entering into a covered transaction as defined by Section 23A of the 
Federal Reserve Act with any such fund, or any hedge fund or private equity fund controlled by such 
fund, as if the banking entity or an affiliate, other than the fund, were a member bank and the fund 

were its affiliate. 

Compliance with 23B. In addition, any banking entity that serves, directly or indirectly, as the 
investment manager, investment adviser or sponsor of a fund, or that organizes and offers a fund as 
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a permitted activity, will be subject to Section 23B of the Federal Reserve Act as if the banking entity 

were a member bank and the fund were its affiliate. 

Exception for prime brokerage transactions with hedge funds or private equity funds. The 
Federal Reserve may grant an exemption from the prohibition on 23A covered transactions for 
purposes of permitting a banking entity to enter into any "prime brokerage transaction," which is 
undefined in the Act, but presumably to be defined by regulation, with any hedge fund or private 
equity fund that it manages, sponsors or advises or in which it has taken an equity, partnership or 
other ownership interest, if: 

The banking entity is in compliance with each of the conditions set forth in the permitted activity 
exception for sponsoring hedge funds or private equity funds described above; 

The CEO or equivalent officer certifies in writing annually that the anti-bailout condition of that 
permitted activity exception is satisfied; and 

The Federal Reserve has determined that such transaction is consistent with the safe and 
sound operation and condition of the banking entity. 

Anti-Evasion 

Internal Controls and Recordkeeping. The regulators must issue rules regarding internal controls 
and recordkeeping to insure compliance with the Volcker Rule. 

Termination of Activities. Whenever the appropriate federal regulator has "reasonable cause" to 
believe that a banking entity or systemically important nonbank financial company has made an 
investment or engaged in an activity "in a manner than functions as an evasion" of the requirements 
of the Volcker Rule, including through abuse of a permitted activity, or otherwise violates the Volcker 
Rule’s restrictions, the regulator must order termination of such activity or disposal of such investment. 

Systemically Important Nonbank Financial Companies, 

Additional Capital Requirements and Quantitative Limitations. Although systemically important 
nonbank financial companies are not subject to the prohibitions on proprietary trading or sponsoring 
or investing in hedge funds or private equity funds, the Federal Reserve is required to impose 
additional capital requirements and other quantitative limits on such activities. 

23A and 23B Type Limits. Although systemically important nonbank financial companies are not 
subject to the 23A and 23B limits described above, the regulators are required to adopt rules 
imposing additional capital charges or other restrictions to address the same types of risks and 
conflicts of interest addressed by the 23A and 23B limits applicable to banking entities. 

Effective Date and Transition Period 
~ Effective Date, None of the prohibitions, requirements or limitations of the Volcker Rule are effective 

until the earlier of: 

~ 12 months after the issuance of final rules implementing the Volcker Rule; and 

~ 2 years after the date of enactment of the Volcker Rule. 

Transition Period Begins after Effective Date. 

Initial 2-Year Period. VVithin 2 years after the effective date of the Volcker Rule, banking 
entities and systemically important nonbank financial companies must conform their activities 
and investments to be in compliance with the Volcker Rule, as applicable. 
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3 One-Year Extensions Possible. The Federal Reserve may grant up to three 1-year 
extensions of the transition period, if "consistent with the purposes of this section" and "not 
detrimental to the public interest." 

Extended Transition Period for Illiquid Funds. The Federal Reserve may, upon application 
by any banking entity, extend the transition period for up to a maximum of 5 years "to the 
extent necessary to fulfill a contractual obligation that was in effect on May 1, 2010" to take or 
retain any equity, partnership, or other ownership interest in, or otherwise provide additional 
capital to, an illiquid fund. 

Illiquid Fund Defined. Subject to rulemaking by the Federal Reserve, an illiquid fund is a 
hedge fund or private equity fund that: 

as of May 1, 2010, was principally invested in, or was invested and contractually 
committed to principally invest in, illiquid assets (undefined) "such as portfolio 
companies, real estate investments and venture capital investments"; and 

makes all investments pursuant to, and consistent with, an investment strategy to 
principally invest in illiquid assets." 

Rulemaking. The Federal Reserve must issue rules to implement the 2-year initial transition period 
and the extended transition period for illiquid funds within 6 months of enactment, Le., before all other 
Volcker Rule rulemaking and at the same time as the scheduled completion of the Council study. 

Council Study and Rulemaking 
~ Study and Timing. The Financial Stability Oversight Council must conduct a study and issue 

recommendations on implementation of the Volcker Rule’s provisions within 6 months of enactment. 

Rulemaking and Timing. The regulators are required to issue rules implementing the Volcker Rule 
within 9 months after completion of the study. They are also required to issue rules implementing the 
transition rules within 6 months of the Volcker Rule’s enactment. 

Rulemaking Authority. Rulemaking authority is granted to the following regulators, who must 
consider the findings of the Council study in their rulemaking, with respect to the entities indicated: 

The appropriate Federal banking agencies (the Federal Reserve, the FDIC, the OCC and the 
OTS), jointly, with respect to insured banks and thrifts; 

The Federal Reserve, with respect to any company that controls an insured bank or thrift or is 
treated as a bank holding company under section 8 of the International Banking Act of 1978 or 
any systemically important nonbank financial company and any subsidiary of any of the 
foregoing, other than a subsidiary for which a different regulator is its primary financial 
regulatory agency; 

The CFTC, with respect to any entity for which it is the primary financial regulatory agency; and 

The SEC, with respect to any entity for which it is the primary financial regulatory agency. 

:~ The definition of "illiquid fund" purports to distinguish between a "hedge fund" and a "private equity fund, as such term is used in 

section 203(m) of the investment Advisers Act of 1940." However, section 203(m) of the Advisers Act as it appears in the final 
version of the Dodd-Frank Act no longer includes a reference to "private equity fund." 
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Coordination. The regulators must consult with each other and coordinate their rulemaking, but 
rules need not be issued jointly, except among the banking appropriate Federal banking agencies in 
certain instances. The Chair of the Financial Stability Oversight Council will be responsible for 
coordination of regulations issued under this section. 

Related Studies 

Banking Activities. Within 18 months of enactment, the appropriate Federal banking agencies must 
jointly review and report on the activities that a banking entity may engage in under federal and state 
law, including activities authorized by statute, order, interpretation and guidance. 

In the report, the agencies must include recommendations regarding the potential negative 
effect of such activities on safety and soundness of banking entities and the U.S. financial 
system, the "appropriateness" of the conduct of such activities or type of investment and such 
additional restrictions as may be necessary to address risks to safety and soundness arising 
from such activities or investments. 

Proprietary Trading. The GAO is required to conduct a study of proprietary trading, including risks 
(both systemic and to particular institutions), conflicts, disclosure and control systems associated with 
proprietary trading by and within covered entities and to produce a report within 15 months of 
enactment. 

Considerations of Study. The GAO must consider the current practice and the advisability of 
a complete ban on the activity, limitations on scope of activities, additional capital requirements, 
enhanced restrictions on intra-affiliate transactions, enhanced public accounting or disclosure 
requirements, and any other option deemed appropriate. 

Broad Access to Records. The Act provides the GAO with access to a broad range of 
information and data and access to officers, directors, employees, independent public 
accountants and representatives. The Comptroller General is able to make and retain copies of 

books, records, and accounts. 

Confidentiality Limits. The Act requires confidentiality of reports, but permits the GAO to 
disclose information obtained to a department, agency or official of the federal government for 
official use, a Congressional committee upon request and to a court, upon a court order. 

Swaps Pushout Rule 

At the heart of the so-called "Swaps Pushout Rule" is a prohibition on the ~rovision of certain types of 
"Federal assistance" to certain swap dealers and major swap participants referred to as "swaps entities.’’~ 

~ For ease of presentation, the term "swap" will be used in this memorandum to refer to both "swaps" and "security-based swaps," 

the term "swap dealers" will be used in this memorandum to refer to both "swap dealers" and "security-based swap dealers," and the 

term "major swaps participants" will be used in this memorandum to refer to both "major swap participants" and "major security- 
based swap participants." 
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Prohibition on Federal Assistance 

Meaning of "Federal Assistance" 

Federal assistance means "the use of any advances from any Federal Reserve credit facility or 
discount window that is not part of a program or facility with broad-based eligibility under section 
13(3)(A) of the Federal Reserve Act [or] Federal Deposit Insurance Corporation insurance or 
guarantees for the purpose of: 

making any loan to, or purchasing any stock, equity interest, or debt obligation of, any 
swaps entity; 

purchasing the assets of any swaps entity; 

guaranteeing any loan or debt issuance of any swaps entity; or 

entering into any assistance arrangement (including tax breaks), loss sharing, or profit 
sharing with any swaps entity." 

Definition of "Swaps Entity" 

The term "swaps entity" means any swap dealer or major swap participant that is registered 
under the Commodity Exchange Act or Securities Act. 

"Swap dealer" is a newly defined category that includes any person that "regularly enters 
into swaps with counterparties as an ordinary course of business for its own account," in 
addition to persons that hold themselves out as dealers or who make a market in swaps. 

Significantly, however, in the final hours of the conference, a proviso was added to 
the definition of "swap dealer," but not to the definition of "security-based swap 
dealer," that "in no event shall an insured depository institution be considered to be a 
swap dealer to the extent it offers to enter into a swap with a customer in connection 
with originating a loan with that customer." Based on the placement of this proviso, it 
is unclear whether it is a carve-out from all definitional prongs of the definition of 
"swap dealer" or only the definitional prong including as a swap dealer a person who 
is commonly known in the trade as a dealer or market maker in swaps. 

Depending on its interpretation, the foregoing carve-out has the potential to exempt 
certain banks and thrifts that have a traditional lending function and limited swap 
activities from becoming "swap dealers," allowing them to receive "Federal 
assistance" without pushing out their swaps activities. 

"Major swap participant" is a newly defined category generally meant to encompass 
entities that are not swaps dealers but have significant positions in swaps that could pose 
systemic danger. The SEC and CFTC are mandated under the Act to clarify the scope 
and reach of these definitions through regulation. 

For details on when the SEC and CFTC is required to promulgate rules and regulations 
affecting swap dealers and major swap participants, and when these swaps entities must 
comply with such rules and regulations, see slide 13, "Swap Dealers and Major Swap 
Participants." 

Exclusions from the Definition of "Swaps Entity" 

Insured depository institutions that are major swap participants but not swap dealers are 
excluded from the definition of the term "swaps entity". As a result, an insured depository 
institution would be a swaps entity only if it is a swap dealer. 
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In addition, the term "swaps entity" does not include insured depository institutions or 
covered financial companies that are in conservatorship or receivership or have had their 
businesses transferred to a bridge bank or other bridge financial company under the 
Federal Deposit Insurance Act or Title II of the Act. 

Exemptions from the Prohibition on Providing Federal Assistance 

Insured depository institutions are not subject to the prohibition on Federal assistance if they limit 
their swaps activities to the following: 

~ hedging or similar risk mitigation directly related to its activities; or 

swaps involving rates or reference assets that are permissible for investment by a national bank 
under the portion of the National Bank Act contained in 12 U.S.C. §24(Seventh), other than 
uncleared credit default swaps, including those referencing the credit risk of asset-backed 
securities. 

The National Bank Act permits national banks to invest in a wide range of assets, including 
loans; promissory notes; drafts; bills of exchange; other extensions of credit; foreign 
currency; coins; bullion, which includes gold, silver and certain other precious metals; U.S. 
government and agency securities; certain investment shares in investment companies as 
long as the assets held by the investment companies are themselves bank permissible; 
and debt securities that are considered investment securities, generally marketable 
investment grade debt securities, but also including, to a limited degree, non-investment 
grade debt securities that the bank reasonably believes will be repaid as to principal and 
interest and to be reasonably liquid. In addition, the OCC has the power to interpret the 
National Bank Act to allow other instruments to be permissible investments. 

12 U.S.C. 24(Seventh) expressly prohibits national banks from dealing in equity securities. 

Pushing Out to a Swaps Entity Affiliate 

The Swaps Pushout Rule specifically provides that an insured depository institution that is part of a 
bank holding company or savings and loan holding company supervised by the Federal Reserve may 
have a swaps entity affiliate and still receive Federal assistance, so long as Sections 23A and 23B of 
the Federal Reserve Act are complied with, subject to any additional requirements that the SEC or 
CFTC, depending on the type of swap, and the Federal Reserve may determine to be necessary and 
appropriate are complied with. 

Elsewhere in the Act, Sections 23A and 23B of the Federal Reserve Act are modified to include 
derivatives with affiliates as "covered transactions" to the extent they create bank or thrift credit 
exposure to the affiliate, and, as a result, such derivatives will be subject to quantitative limits 
and collateral requirements under these sections, when they become effective. 

In addition, the authority given to the SEC or CFTC and the Federal Reserve to make rules 
governing the relationship of insured depository institutions to swap entity affiliates is quite 
broad and could allow the regulators to impose limitations and restrictions that are more severe 
than those resulting from Sections 23A and 23B. 

The Council has the discretion to prohibit Federal assistance to swaps entities, regardless 
of the exemptions in the statute, if necessary to mitigate systemic risk and protect 
taxpayers as determined by 2/3 of the Council, including the approvals of the Treasury 
Secretary, the Federal Reserve Chairman and the FDIC Chairperson. 

This exception does not expressly apply to the U.S. branches of foreign banks. 
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Prohibition of Use of Taxpayer Funds to Prevent Receivership 

The Swaps Pushout Rule precludes the use of taxpayer funds to prevent the receivership of any 
swap entity resulting from that entity’s swap activity if the entity is FDIC-insured or has been 
designated as systemically important. 

If, nonetheless, such an FDIC-insured or systemically important institution is put into 
receivership or declared insolvent because of swap activity, then its swap activity will be subject 
to termination or transfer in accordance with applicable law. 

No taxpayer resources may be used for the orderly liquidation of any swaps entity that is not 
FDIC insured or systemically important. 

All funds expended on the termination or transfer of swap activity of a swaps entity must be 
recovered, either through the disposition of assets of the swap entity or by assessments, 
including on the financial sector. 

In addition, the Swaps Pushout Rule contains the following remarkably broad provision: 
"Taxpayers shall bear no losses from the exercise of any authority under [the derivatives title of 
the Act]." The provision does not define the terms "loss" or "taxpayer" or specify any remedies 
for the breach of the provision. 

Interaction with the Volcker Rule 

The Swaps Pushout Rule explicitly provides that insured depository institutions are subject to the 
Volcker Rule with respect to their proprietary activity in derivatives, including swaps. 

Effective Date and Transition Rule 

Effective Date. The Swaps Pushout Rule will become effective 2 years after the derivatives title of 
the Act becomes effective, which is 360 days after the date of enactment. 

For more information on when the pushout provisions take effect, see slide 10, "Section 716: 
Swaps Pushout Rule." 

Transition Rule for insured Depository institutions. In addition, the Swaps Pushout Rule requires 
the appropriate Federal banking agency, in consultation with the SEC and CFTC, to permit insured 
depository institutions up to 24 months after the effective date to divest the swaps entity or cease the 
activities that require registration as a swaps entity. The regulators must take various factors into 
account in determining the appropriate transition period, which could be less than 24 months. The 
transition period may also be extended by the appropriate Federal banking agency, after consultation 
with the SEC and CFTC, for an additional 1-year period. 

Other Swaps Entities. There does not appear to be a similar transition period for swaps 
entities that are not insured depository institutions. 

Bank Capital (Collins Amendment) 

The Collins Amendment, originally drafted by the FDIC staff and reflecting ..v..!.~...w..b.~!3..e...!..d..~..b..y.~...C....~.~..~a..!..~...w.....~..~3~s....n.. 
Bait, imposes, over time, the risk-based and leverage capital standards currently applicable to U.S. 
insured depository institutions on U.S. bank holding companies, including U.S. intermediate holding 
companies of foreign banking organizations, thrift holding companies and systemically important 
nonbank financial companies. One of the effects of the Collins Amendment is to eliminate trust 
preferred securities as an element of Tier 1 capital. Implementing regulations must be issued no later 

Davis Poik & ’~’7a[dwell LLR 47 



than 18 months after enactment and there are highly negotiated transition periods and grandfathering 
exemptions. For information regarding the issuance of rules and effective dates of such risk-based 
and leverage capital standards, see slide 11, "Collins Amendment Timeline." 

The Collins Amendment echoes changes that have been proposed but not yet been adopted by the 
Basel Committee on Banking Supervision in the "Basel II1" process and those that are contemplated 
in the new U.S. systemic risk regulatory regime. 

Minimum Leverage and Risk-Based Capital Requirements 

The appropriate Federal banking agencies must establish minimum leverage and risk-based capital 
requirements to apply to insured depository institutions, depository institution holding companies and 
systemically important nonbank financial companies. 

Two Floors. The minimum leverage and risk-based capital requirements applicable to these 
institutions are subject to 2 floors. They must be: 

Not "less than" the "generally applicable risk-based capital requirements" and the 
"generally applicable leverage capital requirements." 

Not "quantitatively lower than" the above requirements that were in effect for insured 
depository institutions as of the date of enactment. 

Generally Appficable Risk-Based and Leverage Capital Requirements. The Collins 
Amendment defines "generally applicable risk-based capital requirements" and "generally 
applicable leverage capital requirements" to mean the risk-based capital requirements and 
minimum ratios of Tier 1 capital to average total assets, respectively, established by the 
appropriate Federal banking agencies to apply to insured depository institutions under the 
prompt corrective action provisions of the Federal Deposit Insurance Act, regardless of total 
consolidated asset size or foreign financial exposure. 

The formula for "generally applicable risk-based capital requirements" must include the 
required ratio of regulatory capital components (numerator) over risk-weighted assets 

(denominator). 

The formula for "generally applicable leverage capital requirements" must include the 
required ratio of regulatory capital components (numerator) over average total assets 

(denominator). 

Financial Subsidiary Deductions. The Collins Amendment clarifies that the requirement 
applicable to national banks to deduct investments in subsidiaries that are engaged in financial 
activities does not apply at the holding company level or to systemically important nonbank 
financial companies, except, in the latter case, if so required by the Federal Reserve or primary 
financial regulator. 

Basel IlL The Collins Amendment does not expressly permit the U.S. banking supervisors to 
amend capital adequacy guidelines in accordance with the standards that will be applied 
internationally when the Basel III process, which currently contemplates the publication of final 
standards by the end of 2010 and their effectiveness by the end of 2012, is completed. As a 
result, the Collins Amendment will create a statutory floor and U.S. banking regulators would be 
able to implement Basel III only to the extent it is consistent with the Collins Amendment floor. 

It appears that regulators would generally be able to impose more stringent Basel III capital 
rules on insured depository institutions and bank holding companies than those that have 
applied historically to banks but would not be able to apply less stringent rules, with the 
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possible exception of giving effect to any countercyclical requirements contemplated by 

Basel III and the Act. 

Effects of the Application of the Collins Amendment. The current leverage and risk-based capital 
requirements applicable to insured depository institutions - not those currently applicable to bank 
holding companies - will set the new minimum standard for leverage and risk-based capital 
requirements for insured depository institutions, depository institution holding companies and 
systemically important nonbank financial companies. Consequently: 

After the transition periods described below, hybrid securities may be included only in Tier 
2 capital, whereas the Federal Reserve currently allows bank holding companies to include 
some hybrid securities, subject to quantitative limits and other restrictions, in Tier 1 capital. 

The current leverage and risk-based capital requirements for banks are as follows:. 

4% 

8% 

4% 

* A 3% minimum leverage ratio applies for institutions if the FDIC determines that the institution is not anticipating 
or experiencing significant growth, has well-diversified risk, among other factors, and is rated composite "1" under 
the CAMELS rating system. 

Transition Periods and Permanent Exemptions 

General Rule. For bank holding companies and systemically important nonbank financial companies, 
any "regulatory capital deductions" for debt or equity issued before May 19, 2010 will be phased in 
incrementally from January 1,2013 to January 1,2016. Exceptions are set forth below. 

The term "regulatory capital deductions" presumably refers to the exclusion of hybrid capital, 
such as trust preferred securities, from Tier 1 capital. 

The Basel Committee has proposed that countries aim to implement Basel III by the end of 2012, 
which coincides with the beginning of the phase-in period. As currently drafted, the Basel III 
rules would also exclude the forms of hybrid capital typically issued in the U.S. from Tier 1 
capital, although some Basel III grandfathering and/or phase-in provisions are expected. 

Bank and Thrift Holding Companies With Less than $15 Billion in Assets. The Act does not 
require any "capital deductions" for debt or equity instruments issued before May 19, 2010 by a 
depository institution holding company with total consolidated assets of less than $15 billion as of 

December 31,2009. 

The Act would permanently grandfather hybrid capital for the purposes of application of the 
Collins Amendment to these institutions. 

TARP Preferred. Debt or equity instruments issued to the Federal government or any agency before 
the end of the Treasury’s authority to invest via TARP on October 4, 2010, are exempt from the 

Collins Amendment. 

The Act explicitly and permanently grandfathers all TARP preferred issuances, regardless of the 
size of the institution. 

Thrift Holding Companies. For thrift holding companies, other than those in mutual form on May 19, 
2010, any "regulatory capital deductions" required by the Collins Amendment for debt or equity issued 
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before May 19, 2010 will be phased in from January 1, 2013 to January 1, 2016. Exceptions are 
noted below. All other requirements under the Collins Amendment, the minimum leverage and risk- 
based capital ratios, are effective 5 years after enactment. 

Intermediate U.S, Holding Companies of Foreign Banks. For domestic bank holding company 
subsidiaries of foreign banking organizations that have relied on the exemption from the Federal 
Reserve’s capital adequacy guidelines under S_sLpe~vision and ReqL~latio~s Letter 8R.-01-1 the U.S. 
risk-based capital and leverage capital requirements and the other requirements of the Collins 
Amendment for debt or equity issued before May 19, 2010 will take effect 5 years after enactment. 

Mutual Holding Companies, The Act does not require any "capital deductions" for debt or equity 
instruments issued before May 19, 2010 by an organization that was a mutual holding company on 
May 19, 2010. 

Newly Issued. For all institutions, the Collins Amendment is retroactively effective with respect to 
debt or equity issued on or after May 19,2010 except, as noted above, TARP preferred issued by the 
Treasury. 

Application to Other Financial Institutions 

Nonbank Financial Companies. While systemically important nonbank financial companies 
are subject to the Collins Amendment, another part of Title I grants the Federal Reserve the 
authority to exempt systemically important nonbank financial companies from application of the 
risk-based capital requirements and leverage requirements. In order to do so, the Federal 
Reserve must determine, in consultation with the Council, that the requirements are not 
appropriate for a company because of the company’s activities or structure, and must apply 
other standards that result in similarly stringent controls. 

If the Federal Reserve makes this determination, it appears that the Collins Amendment 
would not apply to a systemically important nonbank financial company, but the interaction 
of the 2 portions of the Act is not as clear as one would hope. Assuming the better reading 
applies, then hedge funds, asset managers and systemically important insurance 
companies would have tailored, rather than bank-centric, capital standards apply to them 
as the new regime is implemented. 

The Federal Reserve does not have the authority to exempt thrift holding companies that 
are not systemically important from the Collins Amendment. As a result, insurance 
companies and their holding companies that control thrifts but are not systemically 
important will be subject to the Collins Amendment requirements. 

Foreign Parents. The requirements of the Collins Amendment would not apply to foreign 
parents of bank and thrift holding companies, but would apply to any U.S. bank or thrift holding 
company, as those terms are defined in Section 3 of the Federal Deposit Insurance Act, 
including any intermediate holding company, that is owned or controlled by a foreign 
organization. 

While not expressly stated, systemically important foreign nonbank financial companies 
presumably will not be subject to the Collins Amendment at the foreign parent level. For 

more information, see ‘‘~F~9~(~e~!~!3~F~!~;!~£!#~L~C~£(#~I;?~!£~s~ 

Other Depository Institution Holding Companies. Depository institution holding companies 
that are not bank or thrift holding companies, such as holding companies of industrial banks, 
credit card banks, or trust banks, are not subject to the Collins Amendment. 

~ FHLBs. Federal home loan banks are exempt. 



Small BHCs. The Act does not change the treatment of small bank holding companies with 

less than $500 million in assets under the Federal Reserve’s ~nk Hok~n Corn an 
Polic~ Statement. 

The following table summarizes the applicability of the Collins Amendment’s risk-based and 
leverage capital requirements, as well as of the exclusion for certain hybrid instruments from 
Tier 1 capital: 

Eaige bask 56idiSg #6~paSie~ ~6re Effective upon implementing Phase-in of exclusion 
~a~ $~5 biiii6~ i~ a~ a~ 6f regulation required within 18 incrementally from Janua~ 1, 
D~b~ 3~ 2009 months 2013 to January 1, 2016 

Medi~ ~i~e ba~ h6idiSg #5~pa~ie~ Effective upon implementing 

ie~ ~Ra# $i5 biiii6# i~ a~tS aS ~ regulation required within 18 Permanent grandfather 

D~b~ 3~ 2009 months 

s~ii ba~E ~#idiSg ~6~pa~ie~ !e~ 
Exempt Exempt 

h aa$500~il!io~i asset 

~h~iff h el dirt g #omp a hies 

D6~b~ 3~ 2009 enactment 

Medi~ i# S~aii tBiiff B#idiSg Effective 5 years after 
~#~pa#ies !eS~Ba# $~ 5 b i!!i 

a~et~ ~ 6f De~e~b~# 3ii 2009 
enactment 

If thrift holding companies, 
effective 5 years after 

Mutual holding ~ompanies 
enactment. Otherwise, for bank 
holding companies, effective 
upon implementing regulation 
required within 18 months 

Holding Companies of industrial bank~i N ot s u bject 
~re d it ~ a rdban k s and t~us b a n k 

Federal Reserve may exempt. 
S~e~i#all~ im~o~aBl Bo~ba~ fi~an#ial Effective upon implementing 

regulation required within 18 
months 

Foreign pa~ents Not s u bject 

Intermediate U S holding Compan!eS o~ Effective 5 years after 
~oreign banks ~i~ifig 6~ SR 0~ ~ enactment 

Federal home loan banks Exempt 

Phase-in of exclusion 
incrementally from January 1, 
2013 to January 1, 2016 

Permanent grandfather 

Permanent grandfather 

Not subject 

Phase-in of exclusion 
incrementally from January 1, 
2013 to January 1, 2016 

Not subject 

Effective 5 years after 
enactment 

Exempt 

All institutions, except those identified above as "exempt" or "not subject," must exclude hybrid securities issued on or after May 19, 

2010 from Tier 1 capital, TARP preferred issuances issued until the end of the Treasury’s authority to invest via TARP are also 
exempt from this requirement, 
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GAO Studies and Reports 

The GAO, in consultation with the federal banking agencies, is required to conduct 3 studies and 
submit the reports to Congress within 18 months of enactment. The reports may include specific 
recommendations for legislative or regulatory action regarding the treatment of hybrid capital and 
access to credit by small depository institutions, indicating that there may be some flexibility in the 
Collins Amendment requirements, although such studies will be published after the Basel III 

standards are scheduled to be finalized. 

Study on Holding Company Capital Requirements. The GAO, in consultation with the 
Federal banking agencies, is required to conduct a study on the use of hybrid capital 
instruments as a component of Tier 1 capital for banking institutions and bank holding 
companies. The study must consider, among other things, whether disqualifying trust preferred 
instruments could lead to the failure or undercapitalization of existing banking organizations and 
the international competitive implications prohibiting hybrid capital for Tier 1 capital. 

Study on Foreign Bank Intermediate Holding Company Capital Requirements. The GAO, 
in consultation with the Federal banking agencies, is required to conduct a study of capital 
requirements applicable to U.S. intermediate holding companies of foreign banks that are bank 
or thrift holding companies, taking into account the principle of national treatment and equality of 
competitive opportunity. 

Small Banks Study. The GAO, after consultation with the Federal banking agencies, must 
conduct a study on the access to capital by insured depository institutions with total 

consolidated assets of $5 billion or less. 

Capital Requirements Must Address Systemic Risks 

The Collins Amendment also requires the appropriate federal banking agencies, subject to Council 
recommendations, to impose capital requirements on insured depository institutions, depository 
institution holding companies and systemically important nonbank financial companies to address the 
risks arising out of certain activities to "other public and private stakeholders." At a minimum, the 
requirements must address risks that relate to: 

significant volumes of activity in derivatives, securitized products, financial guarantees, 
securities borrowing and lending, and repos; 

concentrations in assets for which reported values are model-based; and 

concentration in market share for any activity that would substantially disrupt financial markets if 
unexpectedly discontinued by the institution. 

The Council also has authority to recommend heightened prudential standards to apply to certain 
activities and practices whether or not the institution in which they take place is systemically important. 
For discussion on this authority, see "Standards and Safer~uards fo~ S_2stemicall~L ~mLm_porta~t Activities 
and Practices." Banking supervisors are likely to coordinate these recommendations with the capital 
charges for systemically risky activities required by the Collins Amendment. 

Derivatives 

The Act comprehensively regulates most derivatives transactions formerly deregulated by the Commodity 
Futures Modernization Act of 2000. Largely following the historical jurisdictional divisions between the 
CFTC and the SEC, the Act categorizes the derivatives transactions within its scope as either "swaps," 



which are subject to primary regulation by the CFTC, "security-based swaps," which are subject to 
primary regulation by the SEC, or "mixed swaps," which are subject to joint regulation by the CFTC and 
SEC. Because many of the requirements of the Act are nearly identical for both swaps and security- 
based swaps, for ease of presentation, unless otherwise indicated, the term "swaps" will be used in this 
memorandum to refer to both "swaps" and "security-based swaps," the term "swap dealers" will be used 
in this memorandum to refer to both "swap dealers" and "security-based swap dealers," and the term 
"major swap participants" will be used in this memorandum to refer to both "major swap participants" and 
"major security-based swap participants." 

The most significant aspects of the derivatives section are (1) mandatory clearing through regulated 
central clearing organizations and mandatory trading through either regulated exchanges or swap 
execution facilities, in each case, subject to certain key exceptions, (2) new categories of regulated 
market participants, including swap dealers and major swap participants and (3) the push-out from banks 
into bank affiliates of many swap activities. 

As with other parts of the Act, many of the details of the new regulatory regime relating to swaps are left 
to the regulators to determine through rulemaking, which in most cases will occur during the first 360 days 
following enactment. 

Jurisdictional Allocations: Swaps, Security-based Swaps and Mixed Swaps 

Jurisdictional Allocation. The Act generally grants the CFTC jurisdiction over swaps and swap 
market participants and the SEC jurisdiction over security-based swaps and security-based swap 
market participants. The two commissions share jurisdiction over mixed swaps. 

Swaps. The Act regulates, among other things, credit default swaps, interest rate swaps, and total 
return swaps on a broad range of asset categories. Swaps based on a single security or a narrow- 
based index of securities are generally regulated by the SEC, while swaps based on broad-based 
securities indices, government securities and most other reference assets are regulated by the CFTC. 
Options on equities and other securities, certain forward contracts and futures contracts are excluded 
from the definition of "swap" and their current regulatory status is generally not affected by the Act. 

The definition of "swap" also excludes, among other transactions, sales of a nonfinancial 
commodity or security for deferred shipment or delivery that are intended to be physically settled 
and any transaction providing for the purchase or sale of 1 or more securities on a fixed basis 
that is subject to the Securities Act and the Securities Exchange Act of 1934 ("Exchange Act"). 

Foreign Exchange Swaps and Forwards. The Act provides that foreign exchange swaps and 
forwards will be considered to be swaps, and subject to CFTC jurisdiction, unless Treasury 
makes a written determination that either or both types of transactions (1) should not be 
regulated as swaps and (2) are not structured to evade the Act. The status of foreign exchange 
swaps and forwards was subject to controversy during the legislative phase, with the House and 
Senate taking opposite views of whether these transactions should be within the Act. The 
resulting compromise leaves to the Treasury the final determination, based upon a 
consideration of specified criteria. 

Even if the Treasury ultimately determines to exclude foreign exchange swaps and 
forwards, the Act provides that parties to such transactions are subject to certain business 
conduct standards, and requires these transactions to be reported to a swap data 
repository or, if no swap data repository will accept reporting of such swaps or forwards, to 
the CFTC. 

Similarly, the Act prohibits foreign exchange swaps and forwards that are cleared or traded 
on an exchange or swap execution facility from being exempted from prohibitions on fraud 
and manipulation. 
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The Treasury’s determination regarding foreign exchange transactions will not affect the 
CFTC’s jurisdiction over retail foreign exchange transactions. 

Security-based Swaps. The Act defines "security-based swap" as a swap that is based on (1) a 
narrow-based security index, (2) a single security or loan, including any interest therein or on the 
value thereof or (3) the occurrence, nonoccurrence or extent of the occurrence of an event relating to 
a single issuer of a security or the issuers of securities in a narrow-based security index, provided that 
such event directly affects the financial statements, financial condition or financial obligations of the 
issuer. 

The definition excludes agreements, contracts or transactions that only meet the definition of 
security-based swap due to referencing or being based on government securities and certain 
other "exempted securities" (not including municipal securities). As noted above, the effect of 
this is to allocate jurisdiction of swaps on government securities to the CFTC. Options and 
physically-settled forwards on such securities are not swaps or security-based swaps and 
therefore are not subject to most provisions of the Act. 

Mixed Swaps. The Act grants the CFTC and the SEC, in consultation with the Federal Reserve, joint 
rulemaking authority over "mixed swaps" that contain both swap and security-based swap 

characteristics. 

Exclusion of identified Banking Products. The Act excludes from CFTC and SEC jurisdiction, and 
from the definitions of "security-based swap" and "security-based swap agreement," the following 
"identified banking products" that are effected by a bank under the jurisdiction of an appropriate 
Federal banking agency: (1) a deposit account, savings account, certificate of deposit or other deposit 
instrument issued by a bank, (2) a banker’s acceptance, (3) a letter of credit issued or loan made by a 
bank, (4) a debit account at a bank arising from a credit card or similar arrangement and (5) a 
participation, sold to certain persons, in a loan that the bank or affiliate of the bank, other than a 
broker or dealer, has funded and participates in or owns. 

The Act eliminates certain legal certainty protections, contained in the Legal Certainty for Bank 
Products Act, for swap agreements sold by banks. 

The Act authorizes the appropriate Federal banking agency to except an identified banking 
product from the exclusion above if it determines, in consultation with the CFTC and SEC, that 
the product has been structured to evade the Commodity Exchange Act or the Exchange Act. 

Other Jurisdictional Allocations 

The Act grants the CFTC jurisdiction over puts, calls and options on securities exempted by the 
SEC under Section 36(a)(1) of the Exchange Act and the SEC jurisdiction over products 
exempted by the CFTC under Section 4(@(1) of the Commodity Exchange Act. The two 
commissions may also cede authority to each other without giving up antifraud authority in 
cases where jurisdiction may not be clear. FINRA and the National Futures Association are 
generally prohibited from regulating swaps and security-based swaps, respectively. 

The Act provides for specific procedures to be followed in the case of a proposal to list or trade 
a novel derivative product that may have elements of both securities and futures. Importantly, 
however, the exclusion from the Commodity Exchange Act for qualifying hybrid instruments 
remains intact. Accordingly, many structured products that contain elements of both 
commodities contracts and securities will continue to be regulated as securities and will not be 
treated as swaps or security-based swaps under the Act. 

State Law Preemption. The Act prohibits (1) States from considering or regulating swaps and 
security-based swaps as insurance under State law and (2) State gaming or bucket shop laws from 
invalidating security-based swaps between eligible contract participants or effected on a registered 
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national securities exchange. Interestingly, the preemption from State gaming and bucket shop laws 
is only provided with respect to security-based swaps and not for other swaps. In fact, the provision 
of the Commodity Exchange Act that formerly provided a preemption for over-the-counter derivatives 
previously excluded from the purview of the Commodity Exchange Act has been deleted in the Act. 

For a depiction of SEC and CFTC jurisdictional allocations and rulemaking guidelines, see slide 12, 
"Derivatives Jurisdictional Division and Rulemaking." 

New and Amended Definitions 

New Categories of Market Participants: Swap Dea~er and Major Swap Participant 

Swap Dealer. The Act defines "swap dealer" as any person that holds itself out as a dealer in swaps; 
makes a market in swaps; regularly enters into swaps as an ordinary course of business for its own 
account; or engages in any activity causing the person to be commonly known in the trade as a 
dealer or market maker in swaps. The definition excludes a person that enters into swaps for such 
person’s own account, individually or in a fiduciary capacity, "but not as part of a regular business." 

The Act provides that an insured depository institution will not be considered a "swap dealer" to 
the extent it offers to enter into a swap with a customer in connection with originating a loan to 
that customer. This exception does not apply to the definition of "security-based swap dealer." 

The Act exempts from designation as a swap dealer an entity that engages in de minimis swap 
dealing in connection with transactions with or for customers, as determined on the basis of 
factors to be established through CFTC and SEC rulemaking. 

The Act alters the Exchange Act definition of "security" to include security-based swaps, but 
modifies the definition of "dealer" in the Exchange Act to clarify that a dealer in security-based 
swaps with eligible contract participants is not required to register as a broker-dealer. However, 
there is no similar exemption specified for persons who act as "brokers" of security-based swaps. 

Major Swap Participant. The Act defines "major swap participant" as any non-dealer: 

that maintains a substantial position in swaps for any of the major swap categories as 
determined by the CFTC and SEC, excluding both positions (1) held for hedging or mitigating 
commercial risk and (2) maintained by an employee benefit plan under ERISA for the primary 
purpose of hedging or mitigating any risk directly associated with the operation of the plan; 

whose outstanding swaps create substantial counterparty exposure that could have serious 
adverse effects on the financial stability of the United States banking system or financial 

markets; or 

that is a financial entity that maintains a substantial position in outstanding swaps in any major 
swap category as determined by the CFTC and SEC, is highly leveraged relative to the amount 
of capital it holds and is not subject to capital requirements established by an appropriate 
Federal banking agency. 

Substantial Position. The Act requires the CFTC and SEC each to provide a definition of 
"substantial position" that is "prudent for the effective monitoring, management and oversight" of 
entities that are systemically important or can significantly impact the financial system of the 
United States. 

Financing Subsidiary Exclusion. The Act excludes from the definition of major swap 
participant, but not from the definition of major security-based swap participant, an entity with a 
primary business of providing financing for an affiliate’s manufactured products, that uses 
derivatives for the purpose of hedging underlying commercial risks related to interest rate and 



foreign currency exposures, 90 percent or more of which arise from financing that facilitates the 
purchase or lease of products, 90 percent or more of which are manufactured by the parent 
company or an affiliate. 

The Act authorizes the CFTC and SEC to designate a person as a swap dealer or major swap 
participant for a single type, class or category of swap and not others. 

For details on when the SEC and CFTC is required to promulgate rules and regulations affecting 
swap dealers and major swap participants, and when these swaps entities must comply with such 
rules and regulations, see slide 13, "Swap Dealers and Major Swap Participants." 

Revisions to Existing Definitions of Certain Market Participants 

Expanded Definitions of CPOs and FCMs. The Act also significantly expands the definitions in the 
Commodity Exchange Act of "futures commission merchant," "introducing broker," "commodity pool" 
and "commodity pool operator," which may result in many more entities, including some swaps 
market participants that are otherwise treated as swap dealers or major swap participants, being 
required to register with the CFTC in these categories. 

Futures Commission Merchant. The Act defines "futures commission merchant" to include 
any individual, association, partnership, corporation or trust that in connection with a swap, 
solicits or accepts orders or accepts any money, securities or property, or extends credit in lieu 
thereof, to margin, guarantee or secure any trades or contracts or retail commodity agreements, 

contracts or transactions. 

The Act grants the CFTC additional authority to include or exclude persons from the definition of 

"futures commission merchant." 

Eligible Contract Participants. The Act raises the standard slightly for certain categories of eligible 
contract participants, which term is relevant to the business conduct and exchange trading 
requirements described below, by requiring: 

government entities, political subdivisions, multinational or supranational government entities 
and any instrumentality, agency or department thereof to own or invest at least $50 million on a 
discretionary basis in order to qualify as an eligible contract participant, and 

individuals to invest at least $10 million on a discretionary basis in order to qualify as an eligible 
contract participant, or at least $5 million if the contract is entered into to manage a risk 
associated with an asset owned or liability incurred, or reasonably likely to be owned or incurred, 
by the individual. 

Clearing, Trading and Reporting Swaps 

New Mandatory C~earing of Swaps 

The Act requires the clearing of all swaps that the CFTC or SEC has determined should be cleared. 
If no clearing house will accept such a contract for clearing, the Act directs and authorizes the 
regulators to take specified actions. 

The Act requires the CFTC and SEC, on an ongoing basis, to review swaps to determine if they 
should be required to be cleared, and to provide a public comment period. 

The Act requires clearing organizations to submit to the CFTC or SEC any swaps it plans to 
accept for clearing and to provide notice to its members of the submission. The CFTC and SEC 
are required to publish the submissions for comment and, in general, make a determination 
within 90 days of receipt of the submission. 



The Act requires the CFTC and SEC, in reviewing swaps, to take into account, among other 
factors: notional exposures, trading liquidity and pricing data; the availability of operational 
expertise and relevant infrastructure; the effect on the mitigation of systemic risk and on 
competition; and the existence of reasonable legal certainty, in the event of the insolvency of the 
relevant clearing house or its clearing members, with regard to the treatment of customer and 
swap counterparty positions, funds and property. 

Swaps entered into before the application of the clearing requirement will not need to be cleared 
if they are reported within specified timeframes. 

For more information on the implementation of clearing requirements, see slide 15, "Clearing, 
Exchange Trading and Reporting of Swaps." 

The Commercial End-User Exemption to Clearing 

The Act provides an optional exemption from clearing to any swap counterparty that (1) is not a 
financial entity, (2) is using the swap to hedge or mitigate commercial risk and (3) notifies the 
CFTC or SEC how it generally meets its financial obligations associated with entering into 
uncleared swaps. 

Financial Entity. For the purpose of the optional exemption, the term "financial entity" means a 
swap dealer, a major swap participant, a commodity pool, a private fund, an employee benefit 
plan or a person predominantly engaged in the business of banking, or in activities that are 
financial in nature. The definition of financial entity excludes certain captive finance companies, 
as does the swap dealer definition. The CFTC and SEC are authorized to exempt small banks 
and certain other entities from the definition of financial entity. 

Affiliates. The Act allows affiliates of persons exempt from the clearing requirement to hedge 
or mitigate the commercial risk of the exempt person using uncleared swaps. However, the 
affiliate must not be a swap dealer, a major swap participant, a commodity pool, a bank holding 
company with over $50 billion in consolidated assets, an issuer or certain private investment 
companies. 

Board Committee Review. The Act requires any issuer of securities registered under the 
Securities Act or reporting under the Exchange Act to obtain approval to enter into swaps that 
are subject to an exemption from the clearing requirement from an appropriate committee of its 
board of directors. 

Election to Clear. The Act authorizes a counterparty to an uncleared swap to elect to clear the 
swap and choose the clearing organization at which the swap is cleared. 

Non-Discrimination in Swap Clearing. Although the Act does not require fungible clearing of 
swaps across clearing organizations, the Act requires clearing organizations to (1) clear swaps 
executed bilaterally or on an unaffiliated market on a nondiscriminatory basis and (2) offset all swaps 
with the same terms and conditions on an economically equivalent basis within the clearing 
organization. The Act prohibits the CFTC from compelling a derivatives clearing organization to 
accept the counterparty credit risk of another clearing organization. 

New Mandatory Trade Execution Requirements for Swaps 

The Act requires that all swaps that are subject to the clearing requirement be traded on a board of 
trade designated as a contract market or a securities exchange or through a swap execution facility, 
unless no such entity accepts the swap for trading. Trades may be executed other than on an 
exchange or through a swap execution facility if the clearing requirement does not apply, e.g., trades 
with a non-financial entity that are exempt from clearing. 
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Swap Execution Facility. The Act defines "swap execution facility" as a trading system or 
platform in which multiple participants have the ability to execute or trade swaps by accepting 
bids and offers made by multiple participants in the facility or system, through any means of 
interstate commerce, including any trading facility, that (1) facilitates the execution of swaps 
between persons; and (2) is not a designated contract market or national securities exchange. 

The Act does not provide any exemption for swap execution facilities from registration as 
futures commission merchants, brokers or exchanges. 

All swaps with a counterparty that is not an eligible contract participant must be exchange- 

traded. 

The Act requires the GFTG and SEG to promulgate rules for real-time public data reporting of swap 
transactions, including price and volume. 

Both cleared and uncleared swaps must be reported to a registered swap data repository. 

The responsibility for reporting is allocated primarily to swap dealers. 

Other New Requirements Concerning Swaps 

New Business Conduct Requirements 

The Act requires registered swap dealers and major swap participants to conform with any business 
conduct standards the CFTC and SEC may prescribe relating to fraud, diligent supervision of the 
business of the swap dealer or major swap participant, adherence to position limits and any other 
matter that the Commissions determine to be appropriate. 

The CFTC and SEC must adopt business conduct standards for swap dealers and major swap 
participants that: 

establish a duty to verify that any counterparty meets the eligibility standards for an eligible 
contract participant; 

require disclosure, to any counterparty that is not a swap dealer or major swap participant, of 
the material risks of a swap, any material incentives or conflicts of interest the swap dealer or 
major swap participant may have and the daily mark for each swap; and 

establish a duty to communicate in a fair and balanced manner based on principles of fair 
dealing and good faith. 

Special Entities. The Act imposes stringent business conduct requirements on swap dealers and 
major swap participants in their dealings with "special entities," which include pension funds, 
endowments, retirement plans and government agencies and entities, including municipalities. 

When acting as an advisor to a special entity, the Act (1) prohibits a swap dealer or major swap 
participant from engaging in fraud, deception or manipulation and (2) requires a swap dealer, 
but not a major swap participant, to act in the best interest of the special entity and make 
reasonable efforts to obtain information about the special entity as is necessary to make a 
reasonable determination as to whether any swap recommended by the swap dealer is in the 
best interests of the special entity. 

When offering to enter or entering into a swap with a special entity, the Act requires: 

swap dealer or major swap participant to comply with any duty prescribed by the CFTC 
or SEC that requires a reasonable basis to believe that certain special entity eligible 
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contract participant counterparties have an "independent representative" that (1) has 
sufficient knowledge to evaluate the transaction and risks, (2) is not subject to a statutory 
disqualification, (3) is independent of the swap dealer or major swap participant, (4) 
undertakes a duty to act in the best interests of the counterparty, (5) makes appropriate 
disclosures and (6) will provide written representations to the special entity regarding fair 
pricing and the appropriateness of the transaction; and 

a swap dealer to disclose to the special entity in writing the capacity in which the swap 
dealer is acting before the initiation of the transaction. 

The Act excludes from the application of these business conduct standards any transaction 
that is (1) initiated by a special entity on an exchange or swap execution facility and (2) 
one in which the swap dealer or major swap participant does not know the identity of the 
counterparty. 

Requirements 

General Requirements. The Act imposes capital and, for uncleared swaps, initial and variation 
margin requirements on dealers and major swap participants. 

The capital and uncleared swap margin requirements will be set for banking entities by the 
prudential regulators in consultation with the CFTC and SEC. For other entities, the capital and 
uncleared swap margin requirements will be set by the CFTC and SEC. 

The Act requires the capital and margin requirements to (1) help ensure the safety and 
soundness of the swap dealer or major swap participant and (2) be appropriate for the risk 
associated with the entity’s uncleared swaps. 

Use of Non-cash Collateral. The Act requires regulators to permit the use of non-cash collateral to 
meet margin requirements if doing so is consistent with preserving the financial integrity of markets 
trading swaps and the stability of the United States financial system. 

No Express Grandfathering for Margin. The Act does not expressly provide for grandfathering with 
respect to capital or margin requirements for existing swaps. This has been a point of great 
sensitivity for a number of market participants. 

Applicability of Margining to Commercial End Users. Although the Act does not expressly 
exempt from the margining requirements those swaps counterparties that are exempt from the 
clearing requirement, a June 30, 2010 letter from Sen. Dodd (D-CT) and Sen. Lincoln (D-AR) to Rep. 
Frank (D-MA) and Rep. Peterson (D-MN) have stated that it is not the intent that such non-financial 
swaps counterparties be subject to the margin requirements. 

Protection of Counterparty Funds ;and Property 

FCM / Broker-Dealer Registration. The Act requires any entity accepting a swap customer’s money, 
securities or property, or extending credit in lieu of money, securities or property to margin, guarantee 
or secure a swap cleared by or through a clearing house to be a registered futures commission 
merchant if the contract is a CFTC-regulated swap, or a registered broker, dealer or security-based 
swap dealer if the contract is a security-based swap. 

Segregation of Funds and Property. The Act, subject to limited exceptions, requires futures 
commission merchants, brokers, dealers and security-based swap dealers to treat and deal with 
money, securities and property of swaps customers received to margin, guarantee or secure cleared 
swaps as belonging to the swap customer and to account for and not commingle such property of 
swaps customers with their own funds or use that property to margin, secure or guarantee trades or 
contracts of other persons. The Act also prohibits clearing houses and depository institutions from 
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holding, disposing of or using property required to be segregated as described above as belonging to 
the futures commission merchant, broker, dealer or security-based swap dealer or any person other 
than the swaps customer. 

Segregation of Margin at Third-Party Custodian. The Act requires swap dealers and major swap 
participants, at the option of a counterparty to an uncleared swap, to segregate initial margin for the 
counterparty’s benefit at a third-party custodian. The Act requires a swap dealer or major swap 
participant to report on a quarterly basis to a counterparty that does not choose to require segregation 
regarding the swap dealer or major swap participant’s back office compliance with margin and 
collateral requirements. 

Commodity Contract. The Act expands the definitions in the Bankruptcy Code of "commodity 
contract" to include a cleared CFTC-regulated swap and "customer" to include an entity that holds a 
claim against a futures commission merchant arising out the futures commission merchant’s business 
for the commodity contract account of such entity. 

Position Limits and Large Swap Trader Reporting 

Positions in individual instruments. The Act requires the CFTC, with respect to physical 
commodities other than excluded commodities as defined by the CFTC, to establish limits on the 
amount of positions, other than bona fide hedge positions, that may be held by any person in futures 
contracts, options on futures contracts or on commodities traded on or subject to the rules of a 
designated contract market, or any swaps that are economically equivalent to such contracts or 
options. The Act requires the CFTC, in establishing such position limits, to strive to prevent the limits 
from causing price discovery in the commodity to shift to foreign boards of trade. 

Aggregate Positions. The Act requires the CFTC to establish limits for each month, including 
related hedge exemption provisions, on the aggregate number or amount of positions in contracts 
based upon the same underlying commodity, as defined by the CFTC, that may be held by any 
person, including any group or class of traders. 

Position Limits on Size. The Act requires the SEC to establish limits, including related hedge 
exemption provisions, on the size of positions in any security-based swap that may be held by any 
person. The SEC is authorized to aggregate positions in any security-based swap and (1) any 
security or loan or group of securities or loans on which the security-based swap is based or 
references or (2) any security or group or index of securities, the price, yield, value or volatility of 
which, or of which any interest therein, is the basis for a material term of such security-based swap 
and any other instrument relating to such security or group or index of securities. 

Exemptions from Position Limits. The CFTC and SEC may exempt, conditionally or 
unconditionally, any person or class of persons, any swap or class of swaps or any transaction or 
class of transactions from the prescribed position limits. 

Enforcement. In addition to limits that may be established by the CFTC and SEC, the Act also 
requires designated contract markets and swap execution facilities to establish and enforce position 
limits or position accountability requirements on their own markets or facilities. 

Reporting. The Act requires traders who exceed CFTC or SEC-prescribed thresholds in (1) CFTC- 
regulated swaps performing a significant price discovery function or (2) security-based swaps and 
related instruments to file reports to the CFTC or SEC. 

The Act requires such large swap traders in CFTC-regulated swaps to keep specified books and 

records. 

Preexisting Positions. The Act excepts preexisting positions from the new position limit 
requirements. 

Davis Poik & Wa~dwell LLP                                                                                          60 



Extraterritoriality 

The provisions of the Act relating to CFTC-regulated swaps do not apply to activities outside the 
United States unless those activities (1) have a direct and significant connection with activities in, or 
effect on, commerce of the United States or (2) contravene the rules and regulations promulgated by 
the CFTC as necessary or appropriate to prevent evasion of the Act. 

The provisions of the Act relating to SEC-regulated swaps do not apply to any person insofar as such 
person transacts a business in security-based swaps without jurisdiction of the United States, unless 
such person transacts a business in security-based swaps in contravention of the rules and 
regulations that may be promulgated by the SEC to prevent evasion of the Act. This provision is 
modeled on the existing Exchange Act jurisdictional provision. 

Exchange Act Beneficial Ownership Reporting 

The Act amends Sections 13(d), 13(f) and 13(g) of the Exchange Act to include within their beneficial 
ownership reporting requirements a market participant who becomes or is deemed to become a 
beneficial owner of a security upon the purchase or sale of a security-based swap under SEC rules. 

The Act amends Sections 13 and 16 of the Exchange Act to preclude security-based swap contracts 
from being deemed as beneficial ownership positions in the underlying securities unless the SEC, by 
rule, determines after consultation with the prudential regulators and the Treasury, that the purchase 
or sale of the security-based swap provides incidents of ownership comparable to direct ownership of 
the equity security, and that it is necessary to achieve the purposes of the relevant section of the Act 
that the purchase or sale of the security-based swaps be deemed the acquisition of beneficial 
ownership of the equity security. 

Rulemaking, Effectiveness and Exemptive Authority 

Rulemaking. The Act requires the CFTC and SEC to individually promulgate required rules within 
360 days of enactment, unless specified otherwise in the Act. 

The Act requires the CFTC and SEC to issue interim final rules providing for the reporting of 
uncleared swaps entered into before the date of enactment within 90 days of the date of 
enactment. 

The Act requires the CFTC to issue rules providing for the registration of swap dealers and 
major swap participants within 1 year of the date of enactment. 

The Act requires the SEC, not later than 1 year after the date of enactment, to issue rules 
providing for the registration of security-based swap dealers and major security-swap 
participants. 

Effective Dates. The effective date for each subtitle of Title VII is the later of (1) 360 days after the 
date of the enactment of Title VII (2) or, to the extent a provision requires rulemaking, no less than 60 
days after publication of a final rule or regulation implementing such provision. 

The Act provides that certain reporting provisions for uncleared swaps and security-based 
swaps, as described above, take effect upon enactment. Uncleared swaps entered into before 
the date of enactment, if their terms have not expired as of the date of enactment, must be 
reported to a trade repository or to the CFTC or SEC, as appropriate, within 30 days or such 
other period as the CFTC or SEC determines to be appropriate, following the adoption of an 
interim final rule--which must take place within 90 days of the date of enactment--or such other 
period as the CFTC or SEC determines to be appropriate. 

The Act provides that the position limits provisions are effective on the date of enactment. 
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Effect on Current Swaps. The Act provides that, unless specifically reserved in the applicable swap 
agreement, no requirement under the Act or an amendment made by the Act shall constitute a 
termination event, force majeure, illegality, increased costs, regulatory change or similar event, that 
would permit a party to terminate, renegotiate, modify, amend or supplement 1 or more transactions 
under a swap. 

Exemptive Authority. The Act prohibits the CFTC and SEC from granting exemptions from many of 
the key provisions their respective subtitles of the Act, except as expressly authorized. The CFTC 
and SEC have authority by rule to further define terms. 

Conflicts of Interest 

The Act requires the CFTC and SEC to promulgate rules to mitigate conflicts of interest, which may 
include numerical limits on the control of, or the voting rights with respect to, any swap clearing house 
or exchange by a bank holding company with consolidated assets of $50 billion or more, a nonbank 
financial company supervised by the Federal Reserve, an affiliate of such a bank holding company or 
nonbank financial company, a swap dealer, a major swap participant or an associated person of a 
swap dealer or major swap participant. 

Enforcement Authority Insider Trading, Disruptive Practices and 
Whistleblowers 

The Act grants the CFTC, SEC and prudential regulators increased enforcement authority related to 
swaps. 

The Act grants the CFTC increased insider trading authority regarding information emanating from 
Federal government departments and agencies that may affect or tend to affect the price of any 
commodity in interstate commerce and persons who receive and trade in this information. 

The Act prohibits any trading, practice or conduct on or subject to the rules of a registered entity that 
(1) violates bids or offers; (2) demonstrates intentional or reckless disregard for the orderly execution 
of transactions during the closing period; or (3) is of the character of bidding or offering with the intent 

to cancel the bid or offer before execution. 

The Act prohibits entering into a swap transaction knowing, or acting in reckless disregard of the fact, 
that the counterparty will use the swap as part of a device, scheme or artifice to defraud any third 
party. 

The Act requires the CFTC, at its discretion, to pay an award to whistleblowers who voluntarily 
provide "original information" that leads to the successful enforcement of a judicial or administrative 
action or related action brought under the Commodity Exchange Act and results in monetary 
sanctions exceeding $1 million. 

"Swaps" Are Not 1256 Contracts 

The Act provides that "swaps," including interest rate, currency, basis, commodity, equity, equity 
index and credit default swaps, as well as any "similar agreement," will not be subject to Section 1256 
of the Internal Revenue Code, for years beginning after the date of enactment. If Section 1256 
applies to a position, the taxpayer must in general recognize gain or loss at the end of each tax year 
as if the position had been sold at that time, and treat that gain or loss as 60% long-term capital and 
40% short-term capital gain or loss. The provision clearly contemplates that certain instruments, 
even if "traded on or subject to the rules of a qualified board or exchange," would not be considered 
"regulated futures contracts" within the meaning of Section 1256, notwithstanding some uncertainty 
regarding the scope of that term under current law. 



It is our understanding that the provision is intended to ensure that instruments that were not 
subject to Section 1256 prior to enactment will not become so by reason of the Act, and also 
that the provision is not intended to affect the current application of Section 1256 to certain 
"foreign currency contracts." These intentions may be clarified by legislative history. 

The term "swap" is not defined in the Internal Revenue Code, although the language of the 
provision closely parallels the definition in a Treasury regulation of a "notional principal contract" 
(generally, a contract that among other things requires periodic payments by 1 party to the other 
at least annually). The term "swap" is generally defined for purposes of the Act, by reference to 
Section la(47) of the Commodity Exchange Act as proposed to be codified by the Act, which 
would appear to encompass a wide universe of derivative instruments, including for example 
certain forward contracts and "bullet swaps." It thus may be difficult in some cases to determine 
whether a particular instrument constitutes a "regulated futures contract" that is subject to the 
application of Section 1256 or an excluded "swap" or "similar agreement." 

This provision would in general have no impact on dealers or electing traders in "securities" 
(including among other things interest rate, currency and equity notional principal contracts) or 
electing dealers or traders in actively traded commodities (including notional principal contracts 
with respect thereto), which are generally subject to an all-ordinary mark-to-market regime 
under Section 475 of the Internal Revenue Code. 

Other Provisions 

General Changes to CFTC Regulation of Contract Markets and Clearing houses. In addition to 
new swap-related regulation and oversight of boards of trade designated as contract markets and 
designated clearing organizations, the Act makes a number of changes to the existing CFTC 
framework for regulation of these entities. Contract markets and clearing organizations will each, 
under the Act, become subject to a significantly larger set of "core principles" than under the 
Commodity Exchange Act prior to enactment. Notably, the new core principles for derivatives 
clearing organizations include requirements related to governance, financial stability and limitation of 
credit exposure, among other things. In addition, the Act amends the rule process by which CFTC- 
regulated boards of trade and clearing houses may introduce new products and otherwise amend 
their rules. 

Foreign Boards of Trade. The Act provides the CFTC the authority to adopt rules and regulations 
requiring registration of foreign boards of trade that provide direct access to United States persons. 
in formulating these rules and regulations, the CFTC is directed to consider whether comparable 
regulation exists in the foreign board of trade’s home country. Specific limitations apply where the 
foreign board of trade proposes to provide direct access to United States persons with respect to 
contracts that settle against prices of contracts listed on a U.S. futures exchange. 

Portfolio Margining. The Act amends the Exchange Act and Commodity Exchange Act to facilitate 
portfolio margining by allowing cash and securities to be held in a futures account and futures and 
options on futures and related collateral to be held in a securities account by a dual-registered broker- 
dealer/futures commission merchant pursuant to an approved portfolio margin program, subject to 
certain requirements, including regulatory action by the SEC and CFTC. In addition, the CFTC is 
directed to ensure that securities held in a portfolio margin account that is carried as a futures 
account are "customer property" and owners of such accounts are "customers" for purposes of 
relevant provisions of the Bankruptcy Code. 

Swaps Pushout Rule 
~ For more information, see "Swap~ Pushout Rule." 
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Regulation of Advisers to Hedge Funds and Others 

The Act reflects the fact that, although private funds and their advisers generally are not considered to 
have been the primary cause of the financial crisis, their increasing importance to, and impact on, the 
global financial system have generated considerable discussion as to whether they pose systemic risk. In 
response to concerns that regulators lack adequate information pertaining to the activities of private funds, 
and thus are unable to assess the extent to which they pose such a risk, the Act generally requires all 
managers of such funds, other than managers of venture capital funds, to register with the SEC, imposes 
substantial new recordkeeping and reporting requirements on them regarding the private funds that they 
manage and subjects them to enhanced SEC scrutiny and audit. 

The Act also addresses certain investor protection issues commonly attributed to, or associated with, 
private funds or their advisers. First, in response to well-publicized failures on the part of the SEC to 
uncover major fraud perpetrated by certain large investment advisers, the Act shifts the regulatory burden 
of monitoring many smaller advisers to the states so that the SEC may instead focus its examination 
resources on larger investment advisers. Second, the Act increases certain financial thresholds that 
determine investors’ eligibility to invest in private funds, with the aim of ensuring that such funds are sold 
only to sophisticated investors able to appreciate and bear the attendant risks of such investments. 

Ultimately, the changes effected by the Act are likely to materially increase the costs of compliance and 
may cause certain investment advisers, such as non-U.S, advisers, to decline to manage the assets of 

U.S. investors. 

Investment Adviser Registration Requirements 

SEC Registration Required for a Broader Range of Advisers. The Act eliminates (1) the "private 
investment adviser" exemption contained in Section 203(b)(3) of the Investment Advisers Act and (2) 
the intrastate registration exemption for investment advisers with any private fund client. 

Although all investment advisers must comply with the Investment Advisers Act’s anti-fraud 
provisions, registered investment advisers face additional compliance obligations. For example, 
such advisers must appoint a chief compliance officer, establish a compliance program and 
adopt a code of ethics, as well as comply with certain advertisement restrictions and custody 
and recordkeeping requirements. 

"Private Fund" Definition. The Act defines the term "private fund" to be any fund that would be an 
investment company but for the exemptions contained in Section 3(c)(1) or 3(@(7) of the Investment 
Company Act. This definition is similar to the Volcker Rule definition of "hedge fund" and "private 
equity fund," which covers an issuer that would be an investment company but for the exemptions 
contained in Section 3(c)(1) or 3(@(7) of the Investment Company Act, or such similar funds as the 
appropriate federal banking agencies, the SEC and the CFTC may, by rule, determine. For more 

information on the Volcker Rule, see "The Volcker RuW’. 

Advisers to Venture Capital Funds. The Act exempts from SEC registration advisers that act as an 
investment adviser solely to one or more venture capital funds. The Act gives the SEC 1 year from 
the date of enactment to issue final rules defining the term "venture capital fund" for purposes of this 
exemption. Advisers to solely venture capital funds would be subject to recordkeeping and reporting 
requirements as determined by the SEC. 

Small Business investment Company Advisers. The Act exempts advisers to small business 
investment companies from SEC registration. 



Certain Private Fund Advisers. The Act requires the SEC to provide an exemption from registration 
to any investment adviser that (1) acts solely as an adviser to private funds and (2) has assets under 
management in the U.S. of less than $150 million. 

Such advisers would, however, be subject to recordkeeping and reporting requirements as 
determined by the SEC. 

Mid-sized Private Fund Advisers. The Act requires the SEC, in prescribing regulations to carry out 
the registration requirements of Section 203 of the Investment Advisers Act with respect to 
investment advisers acting as such to "mid-sized private funds," to take into account the size, 
governance and investment strategy of such funds to determine whether they pose systemic risk and 
to provide for registration and examination procedures with respect to such advisers that reflect the 
level of systemic risk posed by such funds. 

The Act does not define the term "mid-sized private funds." 

Family Offices. The Act creates an exception for family offices, a term to be defined by the SEC, 
from the definition of the term "investment adviser," generally placing such entities outside the scope 
of the Investment Advisers Act. The Act also requires that when the SEC defines the term "family 
office" for purposes of the exception, it must do so in a manner that: 

is consistent with its existing exemptive orders on the subject and the grandfathering provisions 

set forth in (3) below; 

recognizes the range of organizational, management and employment structures employed by 
family offices and 

does not exclude certain "grandfathered" advisers, Le., persons who were not registered or 
required to be registered under the Investment Advisers Act on January 1,2010, solely because 
such persons provide investment advice to, and were engaged, prior to January 1, 2010, in 
providing investment advice to, certain natural persons and entities associated with a family 

office. 

Family offices exempted from the definition of the term "investment adviser" by virtue of the 
grandfathering provision will nevertheless be deemed investment advisers for purposes of 
certain antifraud provisions of the Investment Advisers Act, namely, Sections 206(1), (2) and (4) 

of thereunder. 

"Foreign Private Adviser." The Act exempts from registration an investment adviser that, among 
other things, has no place of business in the U.S. and has, in total, fewer than 15 clients and 
investors in the U.S. in private funds and aggregate assets under management attributable to clients 
and investors in the U.S. in private funds of less than $25 million, or such higher amount as the SEC 
may, by rule, determine. 

CFTC Registered Advisers that Advise Private Funds. The Act provides a conditional SEC 
registration exemption for investment advisers registered with the CFTC as commodity trading 
advisors that advise private funds. Such advisers are exempt from SEC registration, however, if after 
the date of enactment the business of the adviser becomes predominantly the provision of securities- 
related advice, the adviser must also register with the SEC. 

Minimum Assets for SEC Adviser Registration. The minimum assets under management SEC 
registration threshold for state-regulated investment advisers will be $100 million in general, but $25 
million for advisers who (1) would not be subject to registration and examinations by their home 
states or (2) would otherwise be required to register with 15 or more states. 
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New Recordkeeping and Reporting Obligations 

Required Records. The Act requires advisers to private funds to maintain, but not necessarily to 
file with the SEC, certain records and reports pertaining to the following items: 

~ amount of assets under management; 

~ use of leverage, including off-balance-sheet leverage; 

~ counterparty exposure; trading and investment positions; 

~ valuation policies and practices; 

~ types of assets held; 

~ side arrangements or side letters; and 

trading practices and other information deemed necessary by the SEC, in consultation with the 
Council. 

Records Subject to Examination. The Act subjects all records of a private fund maintained by a 
registered investment adviser to such fund to periodic and special examination by the SEC. The 
records subject to examination are not limited to the records required to be kept by law. The Act 
directs the SEC to conduct periodic examinations of all records of private funds maintained by a 
registered investment adviser and authorizes the SEC to conduct special examinations as the SEC 
may prescribe as necessary and appropriate in the public interest and for the protection of investors 
or for the assessment of systemic risk. 

Availability of Records. The Act requires registered advisers to make available to the SEC or its 
representatives any copies or extracts from such records as may be prepared without undue effort, 
expense or delay as the SEC or its representative may reasonably request. 

Filing of Records. The Act requires the SEC to issue rules requiring each investment adviser to a 
private fund to file reports containing such information as the SEC deems necessary and appropriate 
in the public interest and for the protection of investors or for the assessment of systemic risk. 

, Information Sharing and Confidentiality. The Act requires the SEC to share information filed with 
or provided to the SEC with the Council as the Council considers necessary for assessing the 
systemic risk posed by a private fund. 

Such shared information will be kept confidential, except under certain circumstances it may 
required to be disclosed to Congress, to a Federal department or agency or any self-regulatory 
organization requesting the information for purposes within the scope of its jurisdiction, or by 
court order in an action brought by the U.S. or the SEC. 

, Information provided to the SEC, as well as information provided by the SEC to the Council, is 
explicitly carved out from Freedom of Information Act disclosure. 

It is unclear how these protections will apply to information requested by the Office of Financial 
Research. The Act expressly subjects any data submitted to the Office of Financial Research to 
the Freedom of Information Act, including the exceptions thereunder, and requires certain data 
other than "confidential data" to be published. For more information, see "Data Publication and 
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Proprietary Information. Proprietary information is subject to enhanced confidentiality measures. 

The Act defines the term "proprietary information" to include: "sensitive, nonpublic information 
regarding (1) the investment or trading strategies of the investment adviser; (2) analytical or 
research methodologies; (3) trading data; (4) computer hardware or software containing 



intellectual property; and (5) any additional information that the [SEC] determines to be 
proprietary." 

Annual Report to Congress. The Act requires the SEC to report annually to Congress on how the 
SEC has used data collected from registered advisers to monitor the markets for the protection of 
investors and the integrity of the markets. 

Disclosure of Client Identity. The Act modifies the current Investment Advisers Act prohibition 
limiting the SEC’s ability to require investment advisers to disclose the identity, investments or affairs 
of their clients by adding an exception enabling the SEC to require the disclosure of such information 
insofar as such disclosure is sought "for purposes of assessment of potential systemic risk." 

SEC / CFTC Disclosure Rules. The Act requires the SEC and the CFTC, within 1 year of the date of 
enactment and after having consulted with the Council, to jointly issue rules regarding the form and 
content of reports required to be filed with both agencies by dually-registered advisers. For 
information on these reports, see "The Office of Financial Research". 

Other Provisions 

Rules of Construction Relating to the Commodity Exchange Act. The Act specifies that no 
provision in the Investment Advisers Act will relieve any person of any obligation or duty, or affect the 
availability of any right or remedy available to the CFTC or any private party, arising under the 
Commodity Exchange Act governing commodity pools, commodity pool operators or commodity 
trading advisors. 

Custody of Client Assets. The Act allows for, but does not require, the SEC to promulgate rules to 
require registered investment advisers to take steps to safeguard client assets over which the adviser 
has custody. The Act suggests that such rules may, among other things, provide for verification of 
client assets by independent public accountants. 

Accredited investor Standard to be Adjusted for inflation. The Act provides that, apparently upon 
enactment and for 4 years following enactment, the net worth threshold is $1 million, excluding the 
value of the investor’s primary residence. 

One year after the date of enactment, the SEC is authorized to review the definition of the term 
"accredited investor," as applied to natural persons, and to promulgate rules adjusting the 
provisions of the definition, provided that the SEC may not adjust or modify the net worth 
threshold. 

The Act requires the SEC, 4 years after the date of enactment and every 4 years thereafter, to 
review the entirety of the definition of the term "accredited investor," as applied to natural 
persons, and authorizes the SEC to modify the definition "as appropriate for the protection of 
investors, in the public interest, and in light of the economy." 

Any net worth threshold must be an amount exceeding $1 million, excluding the value of 
the investor’s primary residence. 

For more information regarding timing, please see Davis Polk slide 16 - Accredited Investors. 

Qualified Client Standard to be Adjusted for inflation. Within 1 year of enactment, and 
periodically thereafter, the SEC must adjust for inflation any dollar threshold contained in rules 
permitting an investment adviser to charge certain clients performance-based fees, notwithstanding 
the Investment Advisers Act’s general prohibition against doing so. Thus, the $750,000 assets under 
management and $1.5 million net worth tests for determining a client’s status as a "qualified client" 
would be adjusted for inflation no later than 1 year after the date of enactment and every 5 years 

thereafter. 



Definition of "Client" for Purposes of 206(1) and 206(2). The Act prohibits the SEC from defining 
the term "client" for purposes of Sections 206(1) and 206(2) of the Investment Advisers Act to include 
investors in a private fund. This is consistent with current law. 

Effective Date 

One Year Transition Period. Unless otherwise specified, Title IV’s provisions become effective one 
year after the date of enactment. 

For additional information regarding implementation of Title IV’s provisions, please see Davis 
Polk slide 17- Regulation of Advisers to Hedge Funds and Others. 

Studies 

Private Fund Self-regulatory Organization. Within 1 year of the date of enactment, the GAO must 
conclude a study on the feasibility of forming a self-regulatory organization to oversee private funds 
and submit a report regarding the same to Congress. 

Short Sales 

Within 1 year of the date of enactment, the SEC must conclude a study and submit a report to 
Congress on the feasibility, benefits and costs of (1) requiring reporting of short sale positions of 
publicly listed securities in real time to the public or, in the alternative, to only the SEC and 
FINRA and (2) a voluntary pilot program in which public companies agree to have trades of their 
shares marked "short," "market maker short," "buy," "buy-to-cove�’ or long" and reported in real 
time through the Consolidated Tape. 

Within 2 years of the date of enactment, the SEC must conclude a study on the state of short 
selling after recent rule changes and the incidence of failures to deliver shares sold short and 
the delivery of shares on the fourth day following a short sale transaction and submit a report 
regarding the same, including recommendations for market improvements, to Congress. See 
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Accredited investor Status. Within 3 years of the date of enactment, the GAO must conclude a 
study on the criteria for determining the financial thresholds or other criteria needed to qualify for 
accredited investor status and eligibility to invest in private funds and submit a report regarding the 
same to Congress. 

Custody Rule Costs. Within 3 years of the date of enactment, the GAO must conclude a study 
regarding (1) the compliance costs associated with Rules 204-2 and 206(4)-2 promulgated pursuant 
to the Investment Advisers Act, which relate to custody of client funds or securities by investment 
advisers and (2) the additional costs if subsection (b)(6) of Rule 206(4)-2, relating to operational 
independence, were eliminated, and submit a report regarding the same to Congress. 

Investor Protection and Improvements to the Regulation of 
Securities 

Increasing Investor Protection and Strengthening Broker-Dealer Regulation 

The Act contains a miscellaneous assortment of provisions that are intended to improve investor 
protection and strengthen broker-dealer regulation. In addition, a variety of studies are required on 
broker-dealer topics that have been discussed within the industry for many years. Notable provisions 



include a SEC study regarding the standard of conduct applicable to broker-dealers and investment 
advisers in their dealings with retail customers and authorization of SEC rulemaking to harmonize the 
duties of broker-dealers and investment advisers to retail customers depending on the findings of the 
study. For more information regarding implementation of these provisions, please see Davis Polk slide 18 

- Investor Protection. 

Fiduciary Duty. The Act does not impose a new fiduciary duty on broker-dealers or investment 
advisers. Instead, the SEC is required to undertake a study and provided discretionary authority to 
adopt a fiduciary duty rule. 

Fiduciary Duty Study. The Act requires the SEC to complete a study of any gaps, 
shortcomings or overlaps in the standard of conduct and supervision of brokers-dealers and 
investment advisers providing personalized investment advice about securities to retail 
customers. 

The study must be completed no later than 6 months after enactment. 

The SEC is required to seek public comment as part of the study. 

Although the considerations for this study do not include whether investment advisers 
should be regulated by an SRO, a separate provision of the Act provides for such a study. 

Rulemaking. The SEC is provided discretionary rulemaking authority to require investment 
advisers in providing personalized investment advice to retail customers to act in the best 
interest of the customer without regard to the financial or other interest of the investment adviser 
providing the advice. This standard must be no less stringent than the standard provided by 
section 206(1) and (2) of the Investment Advisers Act. The SEC is also provided discretionary 
rulemaking authority to apply to broker-dealers providing personalized investment advice to 
retail customers the standard of conduct applicable to an investment adviser providing 
personalized investment advice to retail customers. 

Importantly, the SEC’s rulemaking authority is discretionary. 

Sections 206(1) and 206(2) of the Investment Advisers Act are general antifraud provisions, 
which prohibit investment advisers from employing any device, scheme or artifice to 
defraud any client or prospective client and from engaging in any transaction, practice or 
course of business which operates as a fraud or deceit upon any client or prospective 
client, respectively. The U.S. Supreme Court has interpreted these provisions as imposing 
on all investment advisers, regardless of whether the adviser is registered with the SEC, 
the fiduciary duties of loyalty and care to their clients. In light of their status as fiduciaries, 
the SEC has stated that investment advisers owe their clients, among other things, a duty 
of "undivided loyalty." 

As a more practical matter, the fiduciary obligation of investment advisers has been 
interpreted to require them to, among other things, allocate securities and investment 
opportunities amongst clients on a fair and equitable basis and to seek best 

execution of securities transactions made on behalf of clients. In addition, sections 
206(1) and (2) likely require some manner of disclosure and consent for principal 

trades. 

Any rule promulgated by the SEC must provide that any material conflicts of interest shall 
be disclosed and may be consented to by the customer. 

Retail Customers Include All Natural Persons and Their Legal Representatives. The 
SEC also can apply its rules to other customers. In promulgating rules under the 

Davis Poik & Wa~dwell LLR                                                                                          69 



Investment Advisers Act, the SEC is not permitted to define "customer" to include an 
investor in a provide fund managed by an investment adviser where the private fund has 
entered into an advisory contract with the adviser. 

No Continuing Duty. Broker-dealers are not subject to a continuing duty of care or loyalty 
after providing personalized advice to retail customers. 

The amendments to the Exchange Act allow the SEC to adopt rules that require a broker- 
dealer to provide notice to a retail customer regarding, and to obtain the consent or 
acknowledgment of the retail customer with respect to, the broker-dealer selling only 
proprietary or other limited range of products. A similar provision is not included with 
respect to the Investment Advisers Act. 

Enhanced Disclosure. The SEC is also required to facilitate the provision of simple and 
clear disclosures to investors regarding the terms of their relationships with broker-dealers 
and investment advisers, including any material conflicts of interest, and to examine, and 
where appropriate, promulgate rules prohibiting or restricting certain sales practices, 
conflicts of interest, and compensation schemes for brokers-dealers and investment 

advisers. 

Securities Lending. The Act amends the Exchange Act to grant the SEC explicit authority to issue 
rules regarding securities lending. 

The Act requires the SEC, within 2 years after enactment, to promulgate rules designed to 
increase the transparency of information available regarding securities lending. 

Short Sales. The Act requires the SEC to adopt rules for public disclosure of the amount of short 
sales by institutional investment managers subject to section 13f of the Exchange Act, which shall be 
disclosed at a minimum every month. The Act also requires broker-dealers to notify customers that 
they may elect not to allow their fully paid securities to be loaned to cover others’ short sales, and that 
the broker-dealer may receive compensation for lending the customer’s securities. The SEC can 
prescribe the form, content, time, and manner of delivery of any such notice. Manipulative short 
selling is added as an unlawful activity, and the SEC is authorized to adopt rules to provide 
enforcement options and remedies to address manipulative short selling. 

Portfolio Margining. The Act encourages portfolio margining by providing SIPC protection to futures 
and options on futures in portfolio margining accounts. The derivatives provisions provide the SEC 
and CFTC with exemptive authority to permit portfolio margining in futures and securities accounts. 

Self-Regulatory Organization Filing Procedures 

The Act revises the self-regulatory organization rule filing process to put into effect self- 
regulatory organization rule filings if the SEC fails to act within specified timeframes. The Act 
provides that an self-regulatory organization rule filing is deemed filed with the SEC if the SEC 
does not declare it incomplete within 7 days of receiving it, or 21 days for a complex filing. An 
self-regulatory organization rule filing is deemed published for comment after the self-regulatory 
organization publishes on a publicly accessible website a notice of the rule change if the SEC 
fails to send the rule filing notice to the Federal Register for publication within 15 days. 
Moreover, an self-regulatory organization rule filing is deemed approved if the SEC does not 
approve, disapprove, or initiate disapproval proceedings regarding the filing within 45 days, 
subject to a 45-day extension, after the date of publication. 

The category of rule filings that are "effective on filing" are expanded to include filings of fees 
charged to non-members, such as market data fees. 

Point of Sale Disclosures. The Act provides the SEC with express authority to issue rules 
designating disclosures that must be provided by a broker-dealer to a retail investor before the 
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purchase of an investment product or service by the retail investor. The Act also requires that any 
documents or information that the SEC requires to be disclosed to retail investors include information 
about investment objectives, strategies, costs, and risks, and any compensation or financial incentive 
received by a broker-dealer or other intermediary in connection with the retail customer’s purchase of 
the product. 

Investor Advisory Committee / Investor Advocate / Investor Testing 

The Act establishes an Investor Advisory Committee with membership that represents, among 
others, individual investors and state securities commissions. The SEC is required to issue a 
public statement assessing any findings or recommendations of the committee. 

The Act establishes an Office of Investor Advocate that is charged with assisting retail investors. 
The Investor Advocate is appointed by the SEC Chairman, in consultation with the 

Commissioners. 

, The Act provides the SEC with express authority to engage in investor testing programs. 

SIPC Assessment. The Act increases the minimum assessment to 0.02 percent of gross revenues 

from the securities business of the SIPC member. 

Senior Investment Protection. The Act provides grants to states contingent on their limiting use of 
misleading designations for persons selling securities and insurance and adopting suitability rules for 
recommendations of securities and insurance, including annuities. 

Required Studies 

Financial Literacy. The SEC is required to study ways to improve the financial literacy of retail 
investors and the most effective means of communicating costs and conflicts of interest 
involving investments in securities. 

, The SEC must report to Congress on its study not later than 2 years after enactment. 

SEC Study on Investor Access to Information About Investment Advisers and Broker- 
Dealers. The SEC is required to study ways to improve access of investors to registration 
information about investment advisers, broker-dealers and their associated persons, and 
requires the SEC to implement any recommendations of the study. 

~ The study must be completed not later than 6 months after enactment. 

Not later than 18 months after the date of completion of the study, the SEC shall 
implement any recommendations of the study. 

~ MutuaI Fund Advertising. The GAO is required to study mutual fund advertising. 

~ The study must be completed not later than 18 months after enactment. 

GAO Study on Conflicts of Interest. The GAO is required to study the potential conflicts of 
interest that exist between securities underwriting and securities analyst functions within the 
same firms. 

The GAO must report to Congress on the study not later than 18 months after the date of 
enactment. 

GAO Study on Financial Planners and the Use of Financial Designations. The GAO is 
required to study the effectiveness of state and federal regulations to protect consumers from 
individuals who hold themselves out as financial planners through the use of misleading 
designations. 
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The GAO also must study the oversight and gaps in the regulation of financial planners 
and other individuals who provide or offer to provide financial planning services to 

consumers. 

~ The study must be completed not later than 180 days after enactment. 

Investment Adviser Examinations. The SEC is required to study enhancing examination and 

enforcement resources for investment advisers. 

The study includes consideration of the frequency of SEC examinations of investment 
advisers over the 5 years preceding the date of enactment, whether Congress should 
authorize the SEC to designate one or more self-regulatory organizations to augment the 
SEC’s efforts, and the current and potential approaches to examining the investment 
advisory activities of dually-registered or affiliated broker-dealers and investment advisers. 

The study must be completed not later than 180 days after enactment and the SEC shall 
use the findings of the study to revise its rules and regulations, as necessary. 

GAO Study of Person to Person Lending. The Act requires the GAO to conduct a study of 
person to person lending to determine the optimal Federal regulatory structure. 

Securities Laws Enforcement 

Capita~ Markets 

Disqualifying Felons and other "Bad Actors" from Regulation D Offerings. The Act requires the 
SEC to issue rules disqualifying an offering or sale of securities as a Regulation D offering where the 
person offering the securities: 

Has been convicted of a felony or misdemeanor in connection with purchase or sale of any 
security or in connection with a false filing with the SEC; or 

Is barred from association with regulated entities or from engaging in the business of securities, 
insurance, banking or in savings association or credit union activities for fraud, manipulation or 
deception. 

Clarification that Section 205 of the investment Advisers Act Does not Apply to State 
Registered Advisers. The Act revises Section 205 to clarify that any investment adviser not 
registered or required to be registered with the SEC is not subject to Section 205’s restrictions on 
investment advisory contracts. This is consistent with current law. It also deletes the condition that 
investment advisers must use mails or any means or instrumentality of interstate commerce in order 
to be subject to Section 205. 

Securities Laws Enforcement 

There are 3 general categories of enforcement-related provisions in the Act. First, the Act expands the 
scope of the securities laws to permit both SEC enforcement proceedings and, in some cases, private 
civil actions that are not currently available under the securities laws, as well as making existing actions 
easier to bring. Second, the Act eliminates a number of procedural barriers and arms the SEC with 
additional enforcement tools. Finally, the Act changes the way the SEC carries out its internal functions. 
For more information regarding timing, please see Davis Polk slide 18 - Investor Protection. 

SEC Authority to Restrict Mandatory Pre-Dispute Arbitration. The Act requires the SEC to 
conduct rulemaking prohibiting or limiting the use of mandatory arbitration pre-dispute agreements 

between broker-dealers and investment advisers. 



SEC’s Aiding and Abetting Authority. The Act amends the securities laws to allow recklessness as 
well as knowledge to satisfy the mental state requirement for SEC aiding and abetting actions. The 
Act gives the SEC explicit authority under the Securities Act, the Investment Company Act, and the 
Investment Advisers Act to bring enforcement actions against aiders and abettors. 

Whistleblower Protection. The Act requires the SEC, in any action in which it levies sanctions in 
excess of $1 million, to compensate whistleblowers who provide original information with between 
10% and 30% of the amount of the sanctions. This expands the SEC’s current authority under the 
Exchange Act, which caps such compensation at 10% of collected penalties, and restricts 
whistleblower compensation to the insider trading context. 

The Act establishes an Investor Protection Fund, intended to grow to a maximum of $300 million 
through revenues from certain sanctions, that the SEC may use to compensate whistleblowers 
and fund the Inspector General’s activities. 

The Act provides whistleblowers with an express private right of action against employers who 
retaliate against them. 

The Act extends whistleblower protection to employees of nationally recognized statistical rating 
organizations. 

The Act extends the current statute of limitations on Sarbanes-Oxley whistleblower claims from 
90 days to 180 days. The Act also provides that any rights or remedies provided for 
whistleblowers under Sarbanes-Oxley may not be waived. 

For information regarding the statute of limitations on securities fraud generally, see 

"Criminal Penalties." 

Extends Whistleblower Protection. The Act subjects subsidiaries and affiliates that are 
consolidated with public companies for financial accounting purposes to the Sarbanes-Oxley 
whistleblower provisions. 

Collateral Bars. The Act permits the SEC to impose collateral bars prohibiting offenders from 
associating with a broad range of SEC regulated entities, rather than only the type of entity in which 
the violation occurred. 

Equal Treatment of Self-Regulatory Organization Rules. The Act prohibits any person from 
waiving compliance with any rule of a self-regulatory organization. 

No Private Civil Action for Aiding and Abetting. The Act does not include a provision allowing for 
private civil actions against individuals who knowingly or recklessly aid or abet a violation of the 
Exchange Act. Instead, the Act requires a GAO study on the impact of authorizing such a private 
right of action. 

Fair Fund Amendments. The Act allows the SEC to add civil penalty payments to a fund for 
distribution to the victims of a securities law violation regardless of whether the SEC also obtains 
disgorgement against the violator, as is required by current law. 

Lost and Stolen Securities. The Act expands the reporting of problems with securities to include 
securities that have been cancelled, and other securities determined by the SEC. 

Nationwide Service of Subpoenas. The Act provides that nationwide service of subpoenas is 
available in civil SEC actions filed in federal courts. 

Authority over Formerly-Associated Persons. The Act makes clear that the SEC may bring suits 
against persons formerly associated with a registered entity to prevent individuals from avoiding a 
penalty or bar simply because they are not longer associated with that registered entity. 
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SlPC Reforms. The Act expands the customer cash amount protected under the Securities Investor 
Protection Act from $100,000 to $250,000. The Act prohibits a member of SIPC with customer 
accounts from entering into an insolvency, receivership, or bankruptcy proceeding without the 
consent of SIPC. 

Protecting Confidentiality of Materials Submitted to the Commission. The Act provides that the 
SEC may not be compelled to disclose information obtained from registered persons under the 
Advisers Act, except to comply with requests from Congress or other Federal agencies or an order of 
a U.S. court in an action brought by the U.S. or the Commission. 

Expansion of Audit information to be Produced and Exchanged with Foreign Counterparts. 
The Act provides that a foreign public accounting firm must, if requested, produce its audit work 
papers to the SEC and PCAOB if it "issues an audit report, performs audit work, conducts interim 
reviews, or performs material services upon which a registered public accounting firm relies." 

The Act provides that any registered public accounting firm that relies on the work of a foreign 
public accounting firm in issuing an audit or interim review must produce the foreign firm’s audit 
work papers, if asked, and secure the agreement of the foreign firm that it will cooperate as a 

condition of such reliance. 

Sharing Privileged Information with Other Authorities. The Act allows the SEC and domestic and 
foreign securities authorities and law enforcement authorities to share information without waiving any 
privilege applicable to that information. The Act prevents the SEC from being compelled to disclose 
privileged information obtained from a foreign securities authority or law enforcement authority, if the 
foreign authority represented to the SEC in good faith that the information is privileged. 

Enhanced Application of Anti-fraud Provisions. The Act expands the Exchange Act market 
manipulation and short sales authority. 

Section 9, relating to market manipulation, and 10(a)(1), relating to short sales, are extended to 
cover any security "other than a government security," rather than just securities "registered on 
a national securities exchange." 

Section 9(b), which relates to options, is extended to non-exchange transactions in options. 

Section 9(c) is amended to subject all brokers and dealers to the provision, not just "member[s] 
of a national securities exchange." 

Section 15(c)(1)(A) is amended to cover exchange transactions, not just over-the-counter 
transactions. 

Penalties in Cease and Desist Proceedings. The Act provides the SEC with uniform authority to 
seek civil penalties in cease and desist proceedings. 

Extraterritorial Jurisdiction of the Antifraud Provisions of the Federal Securities Laws. The Act 
extends the reach of the jurisdiction of the antifraud provisions of the securities laws, but only with 
respect to actions by the U.S. or the SEC. In these actions, jurisdiction would include "conduct within 
the United States that constitutes significant steps in furtherance of the violation, even if the securities 
transaction occurs outside the United States and involves only foreign investors" as well as "conduct 
occurring outside the United States that has a foreseeable substantial effect within the U.S." This 
would prevent any extension of the holding in the recent Morrison case to actions by the U.S. or SEC, 
which states that Section 10(b) and Rule 10b-5 apply only in connection with a purchase or sale of a 
security listed on an American stock exchange, and the purchase or sale of any other security in the 
United States. In addition, requires an SEC study on the impact of applying the above test to private 

actions. 
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Control Person Liability under the Exchange Act. The Act clarifies that the SEC may impose joint 
and several liability on control persons. 

Records of Persons with Custody or Use. The Act adds a provision to the Investment Advisers 
Act that subjects the records of persons (not just investment advisers) having custody or use of the 
securities, deposits or credits of a client, that relate to such custody or use, to such reasonable 
periodic, special or other examinations and other information and document requests by 
representatives of the SEC as the SEC deems necessary or appropriate in the public interest or for 
the protection of investors. The Act also adds a similar provision to the Investment Company Act. 

Deadline for Completing Examinations, inspections and Enforcement Actions. The Act 
requires that an SEC enforcement action be filed within 180 days after the SEC has provided any 
person with a written Wells notification. The Act requires the SEC to inform the subject of an 
examination in writing, within 180 days from the date on which the SEC completes the on-site portion 
of its examination, whether the examination has concluded without findings or the staff requests the 
entity undertake corrective action. In both instances, provides a 180 day extension for complex 
matters. 

Credit Rating Agencies 

Credit rating agencies have faced criticism for the failure of credit ratings to accurately reflect the riskiness 
of complex structured products in the lead-up to the financial crisis. As the financial crisis unfolded and 
the assumptions underpinning rating methodologies for such instruments were shown to be overly 
optimistic, rating downgrades contributed to a pricing collapse that left the market for structured products 
virtually non-existent. In evaluating the performance of credit rating agencies and, in particular, nationally 
recognized statistical rating organizations ("NRSROs"), critics and regulators have attributed such rating 
failures to a lack of internal controls, conflicts-of-interest inherent in the issuer-pay business model, a lack 
of transparency and a perceived absence of accountability for credit rating agencies. In addition, various 
commentators have asserted that the use of credit ratings in U.S. statutes and regulations has 
contributed to an over-reliance on credit ratings and an incorrect assumption that such credit ratings bear 
an implicit government seal-of-approval. 

Credit Rating Agency Regulation Generally 

The Act increases internal controls, requires greater transparency of rating procedures and 
methodologies, provides investors with a private right of action, and provides the SEC with greater 
enforcement and examination tools regarding NRSROs. 

~ These provisions will raise costs and litigation exposure for NRSROs with few, if any, ongoing 
benefits from NRSRO registration. 

Timing. Unless otherwise specified, required rulemaking must be completed within 1 year of 
enactment. 

Governance and Compliance of KIRSROs 

Independent Board. The Act requires each NRSRO to have a Board of Directors with at least one- 
half, but no fewer than 2, independent members, some portion of which must be users of NRSRO 
ratings. 

The Act requires the NRSRO Board to oversee: policies and procedures for management of 
conflicts of interest; policies and procedures for determining ratings and the effectiveness of 
internal controls with respect to such policies and procedures; and policies and procedures for 
compensation and promotion. 
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Compliance Officer. An NRSRO’s designated compliance officer may not perform credit ratings or 
marketing or sales functions, participate in developing ratings methodologies or models, or participate 
in establishing compensation levels (except for compliance personnel). 

The designated compliance officer’s compensation may not be linked to the NRSRO’s financial 
performance and must be arranged so as to ensure independence. 

Compliance officers must establish procedures for the receipt of, retention and treatment of 
complaints regarding credit ratings, models, methodologies, and compliance with the securities 
laws, as well as confidential, anonymous complaints by employees or users of ratings. 

Compliance Report. The Act requires an annual report to be submitted to the NRSRO and SEC by 
the designated compliance officer addressing compliance with securities laws and the NRSRO’s 
policies and procedures. This report must describe material changes to the NRSRO’s code of ethics 
and conflict of interest policies and must include a certification of accuracy and completeness. 

Penalties arid Liability 

Penalties for Certain Actions 

Penalties. In addition to the existing sanctions available with respect to an NRSRO, the Act 
establishes penalties that the SEC may impose on persons associated with an NRSRO for 
specified misconduct. The Act also expands the misconduct to which penalties apply to include 
failure to reasonably supervise an individual who commits a violation of the securities laws. 

Suspension or Revocation of Registration. The Act allows the SEC to suspend or revoke the 
registration of an NRSRO with respect to a particular class or subclass of securities upon a 
determination, after notice and hearing, that the NRSRO lacks adequate financial or managerial 
resources to consistently produce ratings with integrity. 

The SEC must consider whether the NRSRO failed to produce accurate ratings over a 
sustained period, which places the SEC in the difficult position of assessing the quality of 
ratings and the means necessary to produce accurate ratings. 

No Antifraud Defense. The Act clarifies that the Exchange Act’s prohibition against regulating 
the substance of credit ratings, or procedures and methodologies for determining ratings, may 
not be construed as affording a defense to an antifraud action or proceeding brought by the 

SEC. 

Obligation to Report Violations of Law. Each NRSRO must refer to law enforcement or regulatory 
authorities any credible information received from a third party that alleges that an issuer of securities 
rated by the NRSRO committed or is committing a material violation of law. 

Filing of Documents. Subjects NRSROs to increased liability for certain documents submitted to the 
SEC by requiring them to be filed rather than furnished. 

Expert Liability. The Act nullifies Rule 436(g) under the Securities Act, which provides an exemption 
for credit ratings provided by NRSROs from being considered part of a registration statement 
prepared or certified by a person within the meaning of Sections 7 and 11 of the Securities Act. As a 
result, registrants, in order to include an NRSRO credit rating in a registration statement, would be 
required to file the NRSRO’s consent along with the registration statement. NRSROs that consent to 
the inclusion of a rating in a registration statement would be exposed to liability as experts under 
Section 11 of the Securities Act for material misstatements or omissions with respect to such included 
ratings. 

The need to obtain consents from NRSROs may significantly increase costs and complicate the 
timing of offerings. 
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The rescission of Rule 436(g) may result in an increase in Rule 144A transactions. 

Private Right of Action 

Statements Made by Credit Rating Agencies. The Act establishes that the enforcement and 
penalty provisions of the Exchange Act apply to statements made by credit rating agencies in the 
same manner and to the same extent as they apply to statements made by registered public 
accounting firms or securities analysts under the securities laws. The Act also clarifies that 
statements made by credit rating agencies are not forward-looking statements for purposes of the 
Exchange Act’s Section 21E safe-harbor. 

State of Mind. The Act modifies the requisite "state of mind" requirements for private securities fraud 
actions for money damages against a credit rating agency or controlling person. 

It is now sufficient to state with particularity facts giving rise to a strong inference that the credit 
rating agency knowingly or recklessly failed to conduct a reasonable investigation of the rated 
security with respect to factual elements relied upon by its own methodology for evaluating 

credit risk or to obtain reasonable verification of such factual elements from sources 
independent of the issuer and underwriter that the credit rating agency considered competent. 

Management of Conflicts of Interest 

Internal Firewalls. The SEC must issue rules to prevent sales and marketing considerations from 
influencing the production of ratings. 

If upon notice and hearing, the SEC finds a violation of such internal firewalls that affected a 
rating, the NRSRO’s registration must be suspended or revoked. 

Look-back Requirement. The Act requires that each NRSRO establish, maintain and enforce a 
look-back policy applicable when an employee of an entity subject to, or with securities subject to, an 
NRSRO rating was employed by the NRSRO and participated in determining ratings for such entity 
during the 1-year period preceding a rating action. 

The SEC shall periodically review such look-back policies and the implementation of such 
policies. 

SEC Poficy Review. The SEC must review the code of ethics and conflicts of interest policy of 
each NRSRO annually and upon material modification or amendment. 

Prohibition on Advising and Rating issuers. The Act provides a sense of Congress that the SEC 
should exercise its rulemaking authority to prevent conflicts of interest arising from employees of 
NRSROs providing services to issuers of securities that are unrelated to the issuance of credit ratings. 

Public Disclosure of Employment Transitions. Each NRSRO must report to the SEC employment 
of persons associated with the NRSRO within the previous 5 years by an entity for which the NRSRO 
rated an instrument during the 12-months prior to such employment. The SEC will make such 
information available to the public. 

These employment reporting requirements are limited to senior officers and persons that 
participated in determining ratings for such entity. 
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Accountability for Ratings Procedures 

Internal Controls. Each NRSRO must establish, maintain, enforce and document an internal control 
structure to govern implementation of and adherence to policies, procedures and methodologies for 
determining ratings. 

The SEC must require an annual internal controls report, including an attestation by the 
NRSRO’s CEO, that describes management responsibility in establishing and maintaining 

internal control structure and assesses effectiveness of internal control structure. 

Procedures arid Methodologies 

Procedures and Methodologies Rules. The SEC must issue rules with respect to procedures and 
methodologies (including qualitative and quantitative data and models) used by NRSROs. 

The rules must require each NRSRO to: 

Ensure ratings are determined in accordance with procedures and methodologies 
approved by the NRSRO’s Board of Directors and in accordance with policies and 
procedures for development of such procedures and methodologies. 

Ensure that when material changes to rating procedures and methodologies occur, they 
are applied consistently to all ratings to which they apply, including current ratings (to the 
extent surveillance procedures and methodologies are impacted), and the reason for the 
change is publicly disclosed. 

Notify ratings users of: the version of a procedure or methodology used with respect to 
ratings; when a material change is made to a procedure or methodology and the likelihood 
of this resulting in a change to current ratings; when a significant error is identified in a 
procedure or methodology that may result in credit rating actions. 

Outside Information. In producing a rating, an NRSRO must consider information about an issuer 

that it has or receives (other than from issuer or underwriter), if it finds the information credible and 
potentially significant to the rating decision. 

Ratings Symbols. The SEC must adopt rules that require each NRSRO to establish, maintain and 
enforce policies and procedures that clearly define and disclose the meaning of any ratings symbol 
and that apply this symbol consistently for all instruments for which the symbol is used. An NRSRO 
may use distinct sets of symbols to denote credit ratings for different types of instruments. 

Rules to Establish Substantive Contours of a Rating. The SEC must issue rules requiring each 
NRSRO to establish, maintain and enforce policies and procedures that assess the probability that an 
issuer will default, fail to make timely payments, or otherwise not make payments in accordance with 
the terms of an instrument. 

This provision standardizes the meaning of ratings, requiring certain NRSROs to change the 
meaning of their ratings. 

This provision raises questions about whether such rules, as envisioned, would conflict with 
Exchange Act Section 15E(c)(2), which states that the SEC may not "regulate the substance of 
credit ratings or the procedures and methodologies by which any [NRSRO] determines credit 
ratings." 

Qualifications for Ratings Analysts. The SEC must issue rules to ensure persons employed to 
perform ratings are tested for knowledge of the rating process and meet standards of training, 
experience and competence necessary to produce accurate ratings. 
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Disclosure 

Elimination of Regulation FD Exemption. The Act requires the SEC to remove the current 
exemption in Regulation FD for credit rating agencies. 

Revision must occur within 90 days of enactment. 

This provision does not limit credit rating agencies’ use of other exemptions in Regulation FD. 

Ratings Performance. To allow assessment of accuracy and establish comparability across 
NRSROs, the SEC must issue rules to require each NRSRO to publicly disclose performance 
information on initial ratings and any subsequent changes. 

The required disclosures must include, among other things, performance information over a 
range of years for a variety of types of ratings, including withdrawn ratings, and an attestation 
affirming that no part of the rating was influenced by any other business activities, that the rating 
was based solely on the merits of the rated instruments and that the rating was an independent 
evaluation of the instrument’s risks and merits. 

The disclosures must be comparable among NRSROs and must be clear and informative for 
investors with a range of sophistication. 

Form to Accompany Ratings. The SEC must, by rule, require each NRSRO to prescribe a form to 
accompany the publication of each rating disclosing information about: assumptions underlying 
procedures and methodologies; data relied upon to determine the rating; if applicable, how servicer or 
remittance reports were used to conduct surveillance; and other items that might help users of ratings 
better understand ratings in each class. 

This ratings form must be easy to use, be directly comparable across types of securities and 
include specified qualitative and quantitative content. 

Due Diligence Reports for Structured Finance Products. The issuer or underwriter of an asset- 
backed security must make publicly available the findings of any third-party due diligence report 
obtained. Third-party due diligence providers must provide NRSROs issuing a rating with a 
certification, which will be made public, designed to ensure that a thorough review has been 

conducted. 

Use of Ratings in Statutes and Regulations 

Removal of Statutory References. The Act requires the removal of certain statutory references to 
credit ratings effective 2 years from enactment. 

Removal of References from Regulations. The Act requires all federal agencies to review and 
modify regulations to remove references to or reliance upon credit ratings and substitute an 
alternative standard of creditworthiness. Each agency must report any such modifications to 
Congress. This must be completed no later than 1 year after enactment. 

SEC Oversight 

Establishment of SEC Office of Credit Ratings. The SEC must establish a new Office of Credit 
Ratings. 

~ Penalties, The SEC must establish fines and other penalties for violations by NRSROs. 

Duties. The Office of Credit Ratings shall administer SEC rules with respect to NRSRO 
practices in determining ratings. 
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Annual Examination. The Office of Credit Ratings shall conduct an annual examination 
of each NRSRO and issue a public annual report summarizing essential findings of 
examinations, responses by the NRSRO to identified material deficiencies and whether 
previous SEC recommendations have been addressed. 

Studies and Reports 

Structured Finance Rating Study and Subsequent Rulemaking, The Act requires an SEC study 
of the credit rating process for structured finance products and the conflicts of interest associated with 
issuer-pay and subscriber-pay models, the range of metrics to determine the accuracy of ratings, and 
alternative means of NRSRO compensation to create incentives for accurate ratings. The Act also 
requires that the SEC study the feasibility of establishing an independent utility or self-regulatory 
organization to assign NRSROs to determine credit ratings of structured finance products, including 
an assessment of fee mechanisms and payment methods and potential moral hazard or constitutional 

concerns. 

The SEC must provide a report to Congress on the results no later than 24 months after 
enactment. 

System for NRSRO Assignment. After the submission of the SEC report, the SEC must, as it 
determines is necessary or appropriate, establish a system for the assignment of NRSROs to 
determine credit ratings of structured finance products, in a manner that prevents issuer, 
sponsor or underwriter selection of NRSROs. 

In issuing this rule, the SEC must implement the system described in the Franken 
Amendment that was included in section 939D of H.R. 4173 (11 lth Congress), as passed 
by the Senate, unless the SEC determines that an alternative system would be more 
appropriate. 

Alternative Business Model Study. The GAO must conduct a study of alternative means for 
compensating NRSROs to create incentives to provide more accurate ratings. 

The GAO must provide a report to Congress on the results no later than 18 months after 
enactment. 

NRSRO Independence Study. The Act requires an SEC study of the independence of NRSROs 
and how this affects ratings issued. The study must evaluate, among other things, management of 
conflicts of interest by NRSROs providing non-rating services and potential impact of a prohibition on 
such services. 

The SEC must provide a report to Congress on the results no later than 3 years after enactment. 

Independent Professional Analyst Organization Study. The GAO must conduct a study on the 
feasibility and merits of creating an independent professional organization for NRSRO rating analysts 
that would establish independent standards and an ethics code and oversee the profession. 

The GAO must provide a report to Congress on the results no later than 1 year after publication 
by SEC of rules relating to qualification standards for credit rating analysts. 

Standardization Study. The SEC must conduct a study of the feasibility and desirability of 
standardizing credit ratings terminology across credit rating agencies and across asset classes; 
standardizing market stress conditions under which ratings are evaluated; and requiring a quantitative 
correspondence between ratings and a range of default probabilities and loss expectations under 

standardized stress conditions. 

The SEC must provide a report to Congress on the results no later than 1 year after enactment. 
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Credit Retention Requirements 

Congress adopted the view that securitization abuses were a major contributing factor to the financial 
crisis. In an attempt to better align market participants’ incentives, the Act creates a framework for a 
scheme whereby securitizers will be required to retain a portion of the credit risk with regard to asset- 
backed securities they sell. However, many key details will only emerge in regulations yet to come. 
Additional provisions require heightened disclosure and reporting relating to asset-backed securities 
under the securities laws. 

Credit Retention Requirements 

Credit Retention Requirements. The federal banking agencies and SEC must jointly prescribe 
regulations that require securitizers of asset-backed securities, by default, to maintain 5% of the credit 
risk in assets transferred, sold or conveyed through the issuance of asset-backed securities. 

The risk retention requirement will be less than 5% if underwriting/diligence meets high 
underwriting standards specific to the class of the securitized asset. 

= Regulators will allocate the risk retention obligation between securitizers and originators. 

Timeframe. The rules must be adopted within 270 days from the date of enactment. They 
become effective 1 year after publication in the Federal Register for residential mortgage- 
backed securities, and 2 years after such publication for all other classes of asset-backed 

securities. 

Key Definitions 

Asset-Backed Security. Asset-backed security is defined as a "fixed-income or other 
security collateralized by any type of self-liquidating financial asset, including a loan, a 
lease, a mortgage, or a secured or unsecured receivable, that allows the holder of the 
security to receive payments that depend primarily on cash flow from the asset," 
specifically including collateralized mortgage obligations, collateralized debt obligations 
("CDOs"), collateralized bond obligations, CDOs of asset-backed securities, CDOs of 
CDOs and any security that the SEC determines to be an asset-backed security for this 
purpose. 

Exclusion for securities "issued by a finance subsidiary held by the parent company 
or a company controlled by the parent company, if none of the securities issued by 
the finance subsidiary are held by an entity that is not controlled by the parent 
company." 

Securitizer. Securitizer is defined as "(A) an issuer of an asset-backed security; or (B) a 
person who organizes and initiates an asset-backed securities transaction by selling or 
transferring assets, either directly or indirectly, including through an affiliate, to the issuer." 

Originator. Originator is defined as "a person who: (A) through the extension of credit or 
otherwise, creates a financial asset that collateralizes an asset-backed security; and (B) 

sells an asset to a securitizer." 

"Qualified Residential Mortgage" Carve-Out. The regulations will not require a securitizer to retain 
any part of the credit risk for an asset that is transferred, sold or conveyed through the issuance of an 
asset-backed security by the securitizer if all of the assets that collateralize the asset-backed security 
are qualified residential mortgages. 

The criteria for "qualified residential mortgages" will be defined jointly by the Federal banking 
agencies, the SEC, HUD and FHFA, taking into account underwriting and product features 
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indicating a lower risk of default. The term may not be defined more broadly than the definition 
of "qualified mortgage" in the Truth in Lending Act. 

The federal banking agencies, SEC, HUD and FHFA must jointly prescribe regulations to 
exempt qualified residential mortgages from the risk retention requirements. However, such 
regulations cannot exempt an asset-backed security that is collateralized by tranches of other 

asset-backed securities. 

The SEC must require an issuer to certify, for each issuance of an asset-backed security 
collateralized exclusively by qualified residential mortgages, that the issuer has evaluated the 
effectiveness of the internal supervisory controls of the issuer with respect to the process for 
ensuring that all assets that collateralize the asset-backed security are qualified residential 
mortgages. 

Asset Classes. Regulators must establish different asset classes with different credit retention rules, 
including asset-backed securities backed by residential mortgages, commercial mortgages, 
commercial loans, auto loans and any other class of assets deemed appropriate. 

No Hedging of Retained Credit Risk. By default, a covered party may not hedge the required 
retained credit risk. 

Collateralized Debt Obligations. The regulations will establish standards for risk retention with 
respect to CDOs, securities collateralized by CDOs and similar instruments. 

Exemptive Authority. Regulators can jointly issue exemptions, exceptions or adjustments to the risk 
retention rules. 

FDIC Securitization Rule. The Act’s credit retention standards overlap with those proposed by the 
FDIC as amendments to its "securitization rule." It is unclear how the FDIC will choose to proceed 
with its proposed amendment in light of the Act’s requirements. 

Studies 

The Federal Reserve, in consultation with the OCC, FDIC and SEC, must study the effects of 
the credit risk retention requirements and FAS 166 and 167 on each class of asset-backed 
security established and issue a report to Congress within 90 days of enactment. 

The Chairperson of Financial Services Oversight Council must study the macroeconomic effects 
of the credit risk retention requirements, focusing in particular on potential benefits with respect 
to real estate price bubbles and market stability, and report to Congress within 180 days of 
enactment. 

Prohibitions on Conflicts of ~nterest Relating to Certain Securitizations 

Prohibition on Conflicts of Interest for 1 Year Following First Sale. 

The Act prohibits an underwriter, placement agent, initial purchaser, or sponsor, or any affiliate 
or subsidiary of such entity, of an asset-backed security (as defined in the Exchange Act, and 
including synthetic asset-backed security) from engaging in any transaction for 1 year after the 
first closing of the sale of the asset-backed security that would involve or result in any material 
conflict of interest with respect to any investor in a transaction arising out of such activity. 

Exception. Prohibition does not apply to: 

Risk-mitigating hedging activities in connection with positions or holdings arising out of the 
underwriting, placement, initial purchase or sponsorship of an asset-backed security, provided 
that such activities are designed to reduce the specific risks to the underwriter, placement agent, 



initial purchaser, or sponsor associated with positions or holdings arising out of such 
underwriting, placement, initial purchase, or sponsorship; or 

Purchases or sales of asset-backed securities made pursuant to and consistent with: 

, commitments of the underwriter, placement agent, initial purchaser, or sponsor, or any 
affiliate or subsidiary of any such entity, to provide liquidity for the asset-backed security, or 

~ bona fide market-making in the asset backed security. 

Rulemaking and Effective Dates. The SEC is required to issue rules for purposes of implementing 
the prohibition within 9 months days of enactment. The prohibition will take effect on the date of 
issuance of final rules by the SEC. 

Reporting, Disclosure and Registration 

Heightened Reporting and Disclosure. The SEC will adopt rules requiring issuers of asset-backed 
securities to disclose information on the assets backing each tranche or class of security. In addition, 
SEC rules will require securitizers to disclose fulfilled and unfulfilled repurchase requests across all 
trusts aggregated by the securitizer. 

Representations and Warranties in Asset-Backed Securities. Within 180 days of enactment, 
SEC will adopt rules requiring credit rating reports to describe how representations, warranties and 
enforcement mechanisms for asset-backed securities differ from those of similar securities. 

Removal of Exemption from Registration. The Act deletes the exemption from registration for 
certain specific categories of mortgage backed securities provided by Section 4 of the Securities Act. 

Registration Statement for Asset-Backed Securities. Within 180 days of enactment, SEC will 
adopt rules requiring an issuer of an asset-backed security to perform a review of the assets 
underlying the asset-backed security and to disclose the nature of the review. 

SEC Regulation AB. Some of the Act’s revisions to reporting, disclosure and registration 
requirements overlap with those proposed by the SEC as amendments to Regulation AB. It is 
unclear how the SEC will choose to proceed its proposed amendments in light of the Act’s 
requirements. 

Municipal Securities 

The Act provides authority to the Municipal Securities Rulemaking Board (the "MSRB") over "municipal 
advisors" and increases the independence of the MSRB by mandating a majority of board members that 
are independent of municipal securities market participants. Several studies are required, including 
whether to repeal the "Tower Amendment," which prohibits the SEC and the MSRB from requiring 
municipal issuers to file disclosure documents. 

Oversight of Municipal Advisors 

The Act requires registration and oversight of "municipal advisors" that solicit or provide advice to 
issuers of municipal securities or "obligated persons" with respect to the issuance of municipal 
securities, investment of proceeds of municipal offerings or derivatives on municipal securities. 

Municipal Advisors. "Municipal advisors" includes any person that provides advice to or on 
behalf of a municipal entity or obligated person with respect to municipal financial products or 
the issuance of municipal securities, including advice with respect to the structure, timing, terms, 
and other similar matters concerning such financial products or issues, or undertakes solicitation 
of a municipal entity. 
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The definition explicitly includes financial advisors, guaranteed investment contract brokers, 
third-party marketers, placement agents, solicitors, finders, and swap advisors, if such 
persons are described in the definition noted above. 

The Act clarifies that the term "municipal advisor" does not include underwriters, 
investment advisers, commodity trading advisers advising on swaps, attorneys, or 
engineers. 

Obligated Persons. "Obligated persons" include an issuer or other person who is either 
generally or through an enterprise, fund, or account of such person, committed by contract or 
other arrangement to support the payment of all or part of the obligations on the municipal 
securities to be sold in an offering of municipal securities. 

Fiduciary Duty. Municipal advisors are deemed to have a fiduciary duty to an advised municipal 
entity. The Act prohibits a municipal advisor from acting in any way that is not consistent with this 
d uty. 

The MSRB is required to adopt rules reasonably designed to prevent acts, practices and 
courses of business as are not consistent with a municipal advisor’s fiduciary duty to its clients. 

Municipa~ Securities Rulemaking Board 

Expanded MSRB Rulemaking Authority. The Act expands the rulemaking authority of the MSRB 
over broker-dealers, municipal securities dealers and municipal advisors with respect to the issuance 
of municipal securities, investment of proceeds of municipal offerings or derivatives on municipal 
securities. 

The Act expands the MSRB’s authority to regulate advice provided to or on behalf of obligated 
persons. 

The Act requires the MSRB to adopt rules that require continuing education requirements and 
professional standards for municipal advisors. 

The Act mandates that MSRB rules not impose an inappropriate regulatory burden on small 
municipal advisors. 

MSRB Governance 

The Act reconstitutes the MSRB with a majority of board members that are independent of 
broker-dealers, municipal dealers or municipal advisors. 

The Act authorizes the MSRB to assist the SEC and FINRA in examinations and enforcement 
actions regarding MSRB rules, and retain half of any fines collected by the SEC and 1/3 of all 
fines collected by FINRA in such enforcement actions. 

The Act authorizes the MSRB to establish information systems as repositories of information 
from municipal market participants and assess fees for the use of these systems, except that 
the Board may not charge a fee to municipal entities or obligated persons to submit documents 
or other information to the Board or charge a fee to any person to obtain information directly 
from the internet site of the MSRB. 

The Act requires the MSRB to meet with the SEC and FINRA at least twice a year to share 
information about the interpretation of their rules and examination and enforcement of 
compliance with MSRB rules. 

Effective Date. The provisions described above shall take effect on October 1,2010. 
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Studies and Other Matters 

Municipal Security Studies 

The Act requires the GAO to study the value of enhanced municipal issuer disclosure and the 
repeal of the Tower Amendment prohibition on the SEC or MSRB requiring issuer disclosure. 

, The study must be completed not later than 24 months after the date of enactment. 

The Act requires the GAO to study the municipal securities markets, including an analysis of the 
mechanisms for trading, quality of trade executions, market transparency, trade reporting, price 
discovery, settlement, clearing, and credit enhancements, fairness and liquidity, and the 
potential uses of derivatives. 

~ The study must be completed not later than 18 months after the date of enactment. 

~ The Act requires the GAO to study the role and importance of the Government Accounting 
Standards Board in municipal securities markets and the manner and level at which the 
Government Accounting Standards Board has been funded. 

~ The study must be completed no later than 180 days after the date of enactment. 

SEC Office of Municipal Securities. The Act formalizes within the SEC an Office of Municipal 
Securities reporting to the Chairman. 

Funding for the Government Accounting Standards Board. The Act authorizes the SEC to 
require FINRA to establish an annual accounting support fee to fund the Government Accounting 

Standards Board. 

Executive Compensation and Corporate Governance 

Executive Compensation 

The Act includes provisions relating to compensation arrangements at financial institutions and public 
companies. The Act does not impose rigid limits and prohibitions of the nature contained in previous 
TARP legislation, and most of the principles-based provisions require implementing regulations. 
Notable provisions include the requirement for listed companies to have independent compensation 
committees and a mandatory non-binding say on pay vote. 

Hedging Disclosure for Employees and Directors. The SEC must issue rules requiring companies 
to disclose whether employees and directors are allowed to hedge the value of any equity securities. 

Independence Requirement for Compensation Committees Members. VVithin 1 year following 
the date of enactment, the SEC must issue rules directing national securities exchanges and 
associations to require all members of a listed company’s compensation committee to be 
independent, taking into account advisory or other fees and affiliate status and any other factors that 
are established by the SEC. The standards to be articulated by the SEC could be more stringent 
than the standards currently in place at the stock exchanges. The SEC’s rules must provide 
reasonable opportunity for a company to cure noncompliance with this requirement. This requirement 
will not apply to, among other entities, controlled companies, certain foreign private issuers and open- 
end investment companies. 

Factors for Hiring Compensation Committee Advisors. Within 1 year following the date of 
enactment, the SEC must issue rules directing national securities exchanges and associations to 
require the compensation committee of a listed company to consider the independence of an advisor 
when selecting a consultant, legal counsel or other advisor. The SEC is required to identify factors 
affecting independence. Such factors must be competitively neutral among categories of advisers 



and include certain factors identified in the Act, such as other work the advisor performs for the 
company. The SEC’s rules must provide reasonable opportunity for a company to cure 
noncompliance with this requirement. 

Compensation committees, in their sole discretion, are authorized to engage consultants, legal 
counsel and other advisors. Compensation committees must be directly responsible for the 
appointment, compensation and oversight of the work of such advisors and are required to 
disclose whether a compensation consultant was retained and whether the work of the 
compensation consultant raised any conflict of interest. 

Pay and Performance Disclosure, The SEC must issue rules requiring companies to disclose the 
relationship between a company’s executive compensation actually paid and its financial performance, 
including any change in the value of the company’s shares, dividends and distributions. 

Internal Pay Equity Disclosure. The SEC must issue rules requiring companies to disclose: (1) the 
median annual total compensation of all employees, except the CEO; (2) the annual total 
compensation of the CEO; and (3) the ratio of the median employee annual total compensation to 
that of the CEO. Annual total compensation is calculated in accordance with the rules governing the 
calculation of the "Total" column in the Summary Compensation Table. 

Broker Discretionary Vote Eliminated for Certain Matters. Brokers are prohibited from voting 
without customer instruction with respect to the election of directors, executive compensation or any 
other significant matter, as determined by the SEC. This does not include a vote with respect to the 
uncontested election of directors of any investment company registered under the Investment 
Company Act of 1940. This provision will prohibit broker discretionary voting with respect to the say- 
on-pay and say-on-golden parachute advisory votes that the Act makes mandatory. 

Say on Pay. Not less frequently than once every 3 years, at any annual or other meeting of 
shareholders occurring 6 months after enactment, companies must provide their shareholders with a 
non-binding shareholder vote to approve the compensation of executives as disclosed pursuant to the 
SEC rules. Shareholders will also be provided with a non-binding shareholder vote, at least once 
every 6 years, to determine whether this vote should be held every 1,2 or 3 years. 

Say on Golden Parachutes, In any proxy or consent solicitation for a meeting of shareholders 
occurring 6 months after enactment at which shareholders are asked to approve an M&A transaction, 
companies must provide shareholders with a non-binding vote to approve payments made to any 

named executive officer in connection with such M&A transaction. 

Institutional investors must report annually how they voted on any say on pay and golden 
parachutes. 

Clawback. The SEC must direct listing exchanges to enforce the implementation of policies relating 
to (1) disclosure of incentive-based compensation that is based on publicly reported financial 
information and (2) clawback policies enabling the recovery of incentive-based compensation from 
current or former executive officers following a restatement. The trigger would be based on material 
noncompliance with any financial reporting requirements that led to the restatement, during the 3-year 
period preceding the date on which a company is required to prepare the restatement. The amount to 
be clawed back is the amount in excess of what would have been paid under the restated results. 

Executive Compensation at Financial Institutions. Federal regulators must, within 9 months of 
the date of enactment, jointly prescribe regulations to (1) require covered financial institutions to 
report the structures of all incentive-based compensation arrangements and (2) prohibit incentive- 
based payment arrangements that encourage inappropriate risks by providing employees, directors 
or principal shareholders with excessive compensation or that could lead to material financial loss to 

the covered financial institution. 



Federal regulators include the SEC, the Federal Reserve, the OCC, the FDIC, the OTC, the 
National Credit Union Administration Board and the Federal Housing Finance Agency. 

Covered financial institutions include depository institutions and depository institution holding 
companies, broker dealers, credit unions, investment advisors, Fannie Mae and Freddie Mac, 
and any other financial institution determined by the appropriate federal regulators. Covered 

financial institutions with assets of less than $1 billion are excluded. 

In establishing standards for compensation, Federal regulators must (1) ensure that the 
standards are comparable to the standards established under the Federal Deposit Insurance 
Act and (2) take into consideration the compensation standards described in section 39(c) of the 
Federal Deposit Insurance Act, which includes considerations such as the combined value of 
cash and noncash benefits provided to an individual and the financial condition of the institution. 

For more information regarding timing, please see Davis Polk slide 19 - Executive 
Compensation. 

Corporate Governance 

The Act highlights 3 areas of corporate governance at financial institutions and public companies. 
First, the Act requires certain financial and non-financial companies to establish a risk committee. 
Second, the Act requires companies to provide additional disclosure regarding its organization 
structure. Finally, the Act clarifies the SEC’s authority to adopt proxy access. 

Proxy Access. The SEC is authorized to issue rules permitting shareholders to use the company’s 
proxy solicitation materials to nominate director candidates. The SEC may determine the appropriate 
standards and procedures and can exempt certain issuers. 

Chairman and CEO Structure Disclosure. The Act requires the SEC, within 180 days after 
enactment, to issue rules requiring companies to disclose in the proxy statement why they have 
separated, or combined, the positions of chairman and CEO. 

Risk Committees at Public Companies. The Act requires risk committees for systemically 
important, publicly traded nonbank financial companies, as well as any publicly traded bank holding 
companies with total consolidated assets of $10 billion or more. The Federal Reserve may impose 
the requirement on publicly traded bank holding companies with less than $10 billion in assets as 
necessary or appropriate to promote sound risk-management practices. Risk committees must have 
the number of independent directors as determined by the Federal Reserve, and include 1 risk 
management expert having experience in risk management at large complex companies. 

The Federal Reserve must issue final rules to carry out this provision within 1 year after the 

transfer date, and such rules must take effect within 15 months after the transfer date. 

We believe it is likely that the Federal Reserve will not impose this requirement on foreign 
parent companies. 

Majority Voting. The conference deleted a provision that would have required directors at public 
companies to be elected by majority vote. 

Board Committee Approval Required for Certain Swap Exemptions. Effective 1 year after 
enactment, any issuer of registered securities or reports under the Exchange Act wishing to use the 
clearing exemption must have an appropriate committee of the board of directors review and approve 
the use of swaps subject to the exemption. 

For more information regarding implementation of these corporate governance requirements, please 
see Davis Polk slide 20 - Corporate Governance. 
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SEC Management and Funding 

Changes to SEC Management 

Report and Certification of internal Supervisory Controls. The Act requires the SEC to submit a 
yearly report to Congress that assesses the effectiveness of the internal supervisory controls of the 
SEC and the procedures that SEC staff use to perform examinations, enforcement investigations, and 
reviews of filings. Additionally, the SEC must certify, 90 days after the end of each fiscal year, that it 
has adequate internal supervisory controls to carry its regulatory duties. 

Triennial Report on Personnel Management, The Act requires the GAO to submit a triennial report 
to Congress that evaluates the following areas in the SEC: the effectiveness of supervisors, 
promotion decisions, communication between different units of the SEC, turnover, whether there are 
an excessive number of managers, initiatives to improve staff competency, and actions taken 
regarding employees who fail to perform their duties. 

The report must also include recommendations on how the SEC can use human resources 
more effectively. 

The SEC must submit a response 90 days after the GAO report is submitted detailing its 
response to the recommendations. 

Annual Financial Controls Audit. The Act requires the SEC and GAO separately to submit a yearly 
report to Congress, 6 months after the end of each fiscal year, assessing the SEC’s internal control 
structure and procedures for financial reporting. 

Report on Oversight of FINRA. The Act requires the GAO to submit a report to Congress once 
every 3 years on the oversight by the SEC of FINRA that evaluates FINRA’s governance; 
examinations; executive compensation; arbitration services; review of member advertising; 
cooperation with state securities administrators to promote investor protection; funding; policies 
regarding employment of former employees by members; effectiveness; transparency; and public and 

internal confidence in FINRA. 

Compliance Examiners. The Act provides the Division of Trading and Markets and the Division of 
Investment Management of the SEC with a staff of examiners to perform compliance inspections and 
examinations of entities under the jurisdiction of those Divisions. 

Commission Organizational Study and Reform. The Act requires the SEC to employ a consultant 
to study the internal operations, structure, funding, and the need for comprehensive reform of the 
SEC, as well as the SEC’s relationship with and reliance on self-regulatory organizations. 

Study on SEC Revolving Door. The Act requires a GAO study on turnover of staff that work for 
financial institutions regulated by the SEC and to determine if greater post-employment restrictions 
are necessary. 

Suggestion Program for Employees of the Commission. The Act requires the Inspector General 
of the SEC to establish a hotline for the receipt of suggestions by employees of the SEC for 
improvements and allegations by employees of waste, abuse, misconduct, or mismanagement. 

The program allows the Inspector General to "recognize" informants, possibly financially. 

The program requires the Inspector General to take appropriate action in response to such 
suggestions and allegations. Also requires a yearly report to Congress on such suggestions 
and allegations. 
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SEC Match Funding 

The Act raises the SEC’s funding but maintains the role of the Appropriations Committees in setting 
the annual budget for the SEC. The SEC will collect transaction fees and assessments that are 
designed to recover the costs to the Government of the annual appropriation to the SEC by Congress. 

Sarbanes-Oxley 

Sarbanes-Oxley Exemption for Nonaccelerated Fliers. The Act exempts small issuers that are 
neither a large accelerated filer nor an accelerated filer from complying with the Section 404(b) 
internal control rules of Sarbanes-Oxley. Directs the SEC to conduct a study to determine how to 
reduce the burden of complying with section 404(b) for companies whose market capitalization is 

between $75,000,000 and $250,000,000. 

PCAOB Authority to Share Information with Foreign Authorities. The Act amends the Sarbanes- 
Oxley Act to provide for the sharing of information with foreign auditor oversight authorities without 
waiving confidentiality or privilege. 

The Act requires the foreign authority give a description of the applicable information systems 
and controls that it has in place, as well as the laws and regulations of the foreign authority that 
are relevant to information access. 

PCAOB Review of Auditors of Broker-Dealers. The Act extends the authority of the Public 
Company Accounting Oversight Board (the "PCAOB") to auditors of registered broker-dealers. 
PCAOB is permitted to refer investigations, as well as release documents and information gathered in 
investigations, to a registered broker-dealer’s self-regulatory organization. 

This provision is effective 180 days after the date of enactment. 

Under current law, auditors of registered broker-dealers must be registered with the PCAOB. 
However, these auditors are not otherwise subject to the PCAOB oversight, which applies only 
to public companies. 

Elimination of the OTS 

Initially, the Treasury proposed consolidating all prudential regulatory authority over federally-chartered 
depository institutions under 1 agency, but the Act instead dissolves the OTS and redistributes the 
agency’s powers among the Federal Reserve, the OCC and the FDIC. Title Ill orchestrates this power 
transfer. It also contains a number of revisions to the FDIC’s deposit insurance program. For more 
information regarding the implementation of this power transfer, please see Davis Polk slide 21 - 
Institutional Changes to Bank Regulation. 

Elimination of the OTS 

OTS and the Thrift Charter. The Act abolishes the OTS. Although it maintains the federal thrift 
charter, it eliminates the most important advantages of the thrift charter and imposes new penalties 
for failure to comply with the qualified thrift lender ("QTL") test. As a result, it is likely that most 
holders of a thrift charter will have a powerful incentive to convert it into a bank charter. A thrift that 
converts to a bank is permitted to retain its branches and to establish additional branches within 
states where it operated a branch prior to becoming a bank to the same extent permitted to state- 
chartered banks in such states by applicable state law. 



Reallocation of Powers Among Federal Reserve, OCC and FDIC. Supervisory and rulemaking 
authority previously vested in the OTS is divided among existing federal banking regulators. 

Federal Reserve: The Federal Reserve assumes the OTS’s powers with respect to thrift 
holding companies and their non-depository institution subsidiaries, as well as rulemaking 
authority relating to thrift transactions with affiliates, loans to insiders and tying arrangements. 
The Federal Reserve maintains authority over state member banks, notwithstanding proposals 
during the legislative process that would have reduced it. 

OCC: The OCC assumes the OTS’s powers with respect to federal thrifts, as well as 
rulemaking authority over all thrifts (except for the limited rulemaking authority transferred to the 
Federal Reserve). The OCC is required to designate a Deputy Comptroller responsible for the 
supervision and examination of federal thrifts. 

~ FDIC: The FDIC assumes the OTS’s powers, other than rulemaking, with respect to state thrifts. 

FDIC Board: The director of the Consumer Bureau takes the FDIC board seat previously held 
by the OTS Director. 

Timing 

Implementation Plan. Within 180 days of enactment, the Federal Reserve, OCC and FDIC are 
required to jointly submit a plan to the Congressional Banking Committees and the Inspectors 
General of the Treasury, FDIC and Federal Reserve to implement the transfer of powers, 
personnel, and employees from the OTS to the Federal Reserve, the OCC and FDIC. 

Within 60 days of receiving the plan, the Inspectors General of the Treasury, FDIC and 
Federal Reserve must jointly provide a written report to the Federal Reserve, FDIC, OCC 
and OTS, with a copy to the Congressional Banking Committees, on whether the plan 
conforms with the requirements set forth in Title Ill. 

Every 6 months following submission of the report, the Inspectors General must jointly 
provide a report on the status of the implementation to the Federal Reserve, FDIC, OCC 
and OTS, with a copy to the Congressional Banking Committees. 

Transfer of Powers. The transfer of powers from the OTS to the Federal Reserve, OCC and 
FDIC will occur on the transfer date, which is defined as 1 year after enactment (the "transfer 
date").~’ The transfer date may be extended to a date not later than 18 months after enactment 
by the Treasury Secretary in consultation with the heads of the Fed, OCC and FDIC, upon a 
written determination that the extension is necessary to promote an orderly process. Upon an 
extension, the Treasury Secretary must provide a description of the steps to effect a timely 

transition. 

Dissolution of the OTS. The OTS dissolves 90 days after the transfer of powers. 

The effective dates of several bank regulatory changes in Title VI are also keyed off the transfer date. 
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Savings Provisions. The Act contains savings provisions providing that, after the transfer date: 

The rights, duties or obligations of the United States, the OTS, or other persons existing before 

the transfer date continue. 

~ Actions or proceedings commenced by or against the OTS continue, and the Federal Reserve, 
OCC and FDIC will be substituted as party to the action, as appropriate. 

Existing OTS orders, resolutions, determinations, agreements, regulations, interpretative rules, 
other interpretations, guidelines, procedures and other advisory materials will continue in effect, 
and will be enforceable by or against the Federal Reserve, OCC or FDIC, as appropriate, until 
modified, terminated, set aside or superseded. 

List of Regulations that Will Continue 

By the transfer date, the Federal Reserve, OCC and FDIC must publish a list of OTS regulations 
that they will continue to enforce. 

~ The OCC and the FDIC are required to consult with one another in identifying the list of 
continuing OTS regulations. 

Proposed regulations of the OTS will be deemed regulations of the OCC or the Federal Reserve, 
as appropriate. 

Institutional Changes 

Office of Women and Minority inclusion. Specified agencies must establish offices of minority and 
women inclusion to promote equal employment opportunity and increased participation of women- 
and minority-owned businesses in the agencies’ programs and contracts. 

Changes in Powers and Removal of inspectors General. The Act changes the way powers are 
delegated to the Inspectors General of the Federal Labor Relations Authority, the National Archives 

and Records Administration, the National Credit Union Administration, the National Endowment for 
the Arts, the National Endowment for the Humanities and the Peace Corps. 

If a board or commission is the head of the designated federal entity, removal of an Inspector 
General may only be made by a 2/3 majority of that board or commission. 

The Act establishes a Council of Inspectors General on Financial Oversight that will facilitate the 
sharing of information among Inspectors General. 

Corrective Responses by Agency Heads to Deficiencies identified by inspectors General, 
The Act requires the Chairmen of the Federal Reserve, SEC and other agencies to take action 
to address deficiencies identified by a report or investigation of the agency’s Inspector General. 

Assessment Powers. The Act expands the regulators’ abilities to assess fees on regulated 

institutions, effective on the transfer date. 

The Federal Reserve is required to collect assessments it deems necessary or appropriate to 
carry out its responsibilities with respect to bank and thrift holding companies with assets of $50 
billion or more and systemically important nonbank financial companies. These fees will take 
into account the costs of the Federal Reserve’s heightened regulatory responsibilities with 
respect to these entities. 

The OCC is permitted to collect assessments it deems necessary or appropriate to carry out its 
responsibilities. 

The FDIC is permitted to collect assessments to cover the costs of regular and special 

examinations. 
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For more information on the implementation of fees, see slide 26, "Timeline of New Fees." 

Deposit Insurance Reforms 

Assessments Based on Assets: The FDIC must base deposit insurance assessments on an 
insured depository institution’s average consolidated total assets minus its average tangible equity, 
rather than on its deposit base, though the FDIC may reduce the assessment base for custodial 

banks and banker’s banks. 

This revision to the assessment calculations shifts the distribution of assessments to the larger 
banks, which fund a greater percentage of their balance sheet through non-deposit 
liabilities. As drafted, it also brings foreign deposits into the assessment base. 

= The provision that no institution may be denied the lowest-risk category solely because of its 
size is repealed. 

The anticipated result will be to shift more of the cost of federal deposit insurance to the larger 
banks that rely on funding sources other than domestic deposits. 

Minimum Reserve Ratio Increase: 

There is no longer an upper limit for the reserve ratio designated by the FDIC each year. The 
minimum designated reserve ratio may not be less than 1.35% (raised from 1.15%) of insured 
deposits or the comparable percentage of the assessment base. 

The Act overrides existing statutory provisions on restoring the reserve ratio to its minimum 
required percentage by allowing the FDIC until September 30, 2020 to raise the ratio to 1.35%. 

The FDIC is to "offset the effect" of increased assessments on insured depository institutions 
with total consolidated assets of less than $10 billion. This could be accomplished by assessing 
large and small banks equally until the reserve ratio reaches 1.15%, then requiring the larger 
banks to bear the cost of raising the reserve ratio to 1.35%. 

Under prior law, if the reserve ratio exceeded 1.5%, the FDIC was required to pay dividends to 
its member institutions equal to the amount the fund exceeded the 1.5% level. If the reserve 
ratio was greater than 1.35%, but less than 1.5%, the FDIC had to pay dividends equal to half 
the amount the fund exceeded 1.35%. The Act eliminates both requirements. 

Given the stress on the FDIC insurance fund during the current crisis, the FDIC may be 
reluctant to cap the growth of the fund or commence initiating dividends, regardless of the 
reserve ratio. Regardless, insured institutions can anticipate substantial deposit insurance 
premiums for many years as the FDIC replenishes the fund (note that the current reserve ratio is 
negative 0.38%). 

FDIC Deposit Insurance Increase: The maximum deposit insurance amount permanently increases 
to $250,000, with retroactive effect for institutions for which the FDIC was appointed receiver or 
conservator between January 1,2008 and October 3, 2008. The retroactivity will benefit creditors of 
a number of financial institutions such as IndyMac that failed before the temporary increase in deposit 
insurance coverage during the height of the financial crisis. 

Transaction Account Insurance: The FDIC will insure the full amount of qualifying "noninterest- 
bearing transaction accounts" for 2 years beginning December 31, 2010. The coverage extension 
does not apply to all accounts currently covered under the FDIC’s Transaction Account Guarantee 
program, such as NOW accounts. Certain accounts paying minimal interest were previously covered 
under the FDIC’s program. 
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Information Access: Existing FDIC rights to require reports and collect information for deposit 
insurance purposes are strengthened. 

Study on Core Deposits and Brokered Deposits. The FDIC is required to conduct a study on the 
definition of core deposits and brokered deposits and report to Congress within one year after 
enactment. 

Amendments to Regulation of Bank and Thrift Holding Companies 
and Depository Institutions 

The Act provides for stricter regulation of, as well as increased supervision, examination and enforcement 
powers over depository institution holding companies and their subsidiaries. Key provisions include the 
strengthening of the Section 23A / 23B restrictions between insured depository institutions and their 
affiliates, modifications to the Gramm-Leach-Bliley "Fed lite" provisions and new limits on M&A activity. 
Furthermore, existing "bank" exemptions under the Bank Holding Company Act are made subject to a 
study and related moratorium. For additional information regarding timing, please see Davis Polk slide 22 
- Changes to Holding Company Regulation. 

Study and Related Moratorium on Bank Holding Company "Bank" 
Exemptions 

Moratorium on Nonbank Bank Applications. Effective immediately, the FDIC may not approve 
any application for deposit insurance, received after November 23, 2009, for an industrial bank, credit 
card bank or trust bank that is, directly or indirectly, owned or controlled by a commercial firm. 

Furthermore, the appropriate federal banking agency must disapprove any change in control 
that would result in direct or indirect control by a commercial company of an industrial bank, 
industrial loan company, credit card bank or trust bank, with exceptions when: 

The acquired institution is in danger of default; 

The change in control results from the merger or whole acquisition of the commercial 
company parent of the depository institution; or 

The change in control results from an acquisition of voting shares of a public company that 
controls an industrial bank, credit card bank or trust bank if after the acquisition less than 
25 percent of any class of voting shares of the public company are held by the acquiring 
shareholder or group; or 

Provided, in each of the foregoing cases, all required regulatory approvals were obtained. 

In this context, a "commercial firm" is defined as one that derives less than 15% of its 
consolidated annual gross revenues from activities that are financial in nature, as defined in 
Section 4(k) of the Bank Holding Company Act, or are derived from the ownership or control of 1 
or more depository institutions. 

The moratorium and change of control provisions sunset 3 years after enactment. 

GAO Study on Nonbank Bank Exemptions. The Act calls for a GAO study on whether it is 
necessary, in order to strengthen the safety and soundness of institutions or the stability of the 
financial system, to eliminate certain historical and grandfathered exemptions from the definition of 
"bank" in the Bank Holding Company Act, which have the effect of exempting their holding companies 
from regulation under the Bank Holding Company Act. These include exemptions for holding 
companies of credit card banks, trust banks, industrial banks or industrial loan companies; thrift 



holding companies; and certain trust companies and certain mutual savings banks that have a single 
bank subsidiary in the same state. The GAO must report to Congress within 18 months after the date 
of enactment. 

Regulation of Bank and Thrift Holding Companies 

Exclusion from Thrift Holding Company Regulation. The Act excludes holding companies of 
thrifts that function solely in a trust or fiduciary capacity from regulation under the Home Owners’ 
Loan Act as savings and loan holding companies. 

Countercyclical Capital and Leverage Requirements. The Act requires the banking regulators to 
make capital requirements countercyclical, so that the amount of capital required to be maintained by 
a company increases in times of economic expansion and decreases in times of economic 
contraction. For further information on capital and leverage requirements, see "Minimum Leverao~, 

and Risk-Based Ca~uirements." 

Basel Ill proposal would also require countercyclical capital. 

Modification of "Fed Lite." The Act modifies the Gramm-Leach-Bliley Act "Fed lite" provisions, and 
therefore expands the Federal Reserve’s authority to require reports from, examine, prescribe 
regulations or otherwise take any action pursuant to any provision of the Bank Holding Company Act 
or Section 8 of the Federal Deposit Insurance Act with respect to all subsidiaries of a bank holding 
company, including functionally regulated subsidiaries. 

Expanded Examination Authority. The Act gives the Federal Reserve authority to examine 
compliance with Federal law by functionally regulated subsidiaries and insured depository 
institutions with respect to those Federal laws that the Federal Reserve has specific jurisdiction 
to enforce, and other than in the case of an insured depository institution or functionally 
regulated subsidiary, any provision of Federal Law. The Federal Reserve’s examination 
authority is made subject to the Bureau’s authority in respect of Federal consumer financial law. 

Limits on Capital Standards Maintained. The Act maintains limitations on the Federal 
Reserve’s power to prescribe capital adequacy standards on certain functionally regulated 

subsidiaries. 

Use of Existing Reports. With respect to requiring reports, the Federal Reserve is required to 
use reports and other supervisory information that the bank holding company or any subsidiary 
has provided to other regulatory agencies, externally audited financial statements, or information 
otherwise available. The current process which requires the Federal Reserve to obtain reports 
of functionally regulated subsidiaries by first requesting that the appropriate regulatory authority 
or self-regulatory organization obtain such report is eliminated. With respect to examinations, 
the Federal Reserve is required to use existing reports and to coordinate with other regulators of 
functionally regulated subsidiaries to avoid duplication of examination efforts, reporting 
requirements, and information requests. 

Notice and Consultation with Appropriate Federal Banking Agency. The Federal Reserve 
is required to provide notice to and consult with the appropriate Federal banking agency, the 
SEC, the CFTC, or State regulatory agency, as appropriate, before commencing an examination 
with respect to a functionally regulated subsidiary or a depository institution subsidiary. 

The Act makes a corresponding change to the Home Owners’ Loan Act to provide the Federal 
Reserve with similar powers over thrift holding companies and their subsidiaries. 

Expands Functionally Regulated Subsidiary. The Act expands the definition of "functionally 
regulated subsidiary" to (1) include an entity that is subject to registration with, as opposed to 
solely regulation by, the CFTC; and (2) include in the consideration of whether such an entity is 
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a functionally regulated subsidiary, activities conducted as a futures commission merchant, 
commodity trading adviser, commodity pool, commodity pool operator, swap execution facility, 
swap data repository, swap dealer, major swap participant, and activities that are incidental to 
such commodities and swaps activities. 

Provisions are effective on the transfer date. The "transfer date" is the date when the OTS’s 
power and duties are transferred to the Federal Reserve, OCC and FDIC, as applicable. It 
occurs 1 year after enactment, subject to an extension by up to 6 months by the Treasury 
Secretary. The Treasury Secretary must publish any extension of the transfer date in the 
Federal Register within 270 days after enactment. 

Examination and Enforcement Authority Against Non-Depository Subsidiaries. The Act 
requires the Federal Reserve to examine the bank permissible activities of each non-depository 
institution subsidiary that is not a functionally regulated subsidiary or a subsidiary of a depository 
institution in the same manner, subject to the same standards and with the same frequency as would 
be required if such activities were conducted in the lead insured depository institution. The Federal 
Reserve’s examination authority is made subject to the Bureau’s authority in respect of Federal 

consumer financial law. 

Coordination with State Supervisors. The Act requires coordination with state supervisors, 
and permits the Federal Reserve to conduct examinations in a joint or alternating manner with a 
state regulator, if the Federal Reserve determines that an examination of a nondepository 
institution subsidiary conducted by a state carries out the same purpose of the section. 

Back-Up Examination. The appropriate federal banking agency for the largest depository 
institution subsidiary may exercise back-up authority to examine the activities of the subsidiary if 
the Federal Reserve does not conduct the required examinations. The examination must 
consider whether the activities pose a material threat to the safety and soundness of any 
insured depository institution, are conducted in accordance with applicable state law, and are 
subject to appropriate monitoring and control. The appropriate Federal banking agency 
recommend that the Federal Reserve take enforcement action against the nondepository 
institution subsidiary. If the Federal Reserve does not take action within 60 days, then the 
Federal banking agency may take the recommended enforcement action. 

The appropriate Federal banking agency that conducts an examination may collect a fee 
that is necessary or appropriate to carry out its responsibilities in connection with the 
examination. 

The provision is effective on the transfer date. 

Holding Company Level Capital and Management Requirements. Effective on the transfer date, 
financial holding companies must be well-capitalized and well-managed on a consolidated basis at 
the holding company level as well as at the depository institution level. Savings and loan holding 
companies must be well capitalized and well managed in the same manner as bank holding 
companies in order to engage in the expanded financial activities permissible only for a financial 
holding company. 
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M&A Limits 

New Financial Stability Factor. Effective on the transfer date, the Federal Reserve must 
consider the impact of acquisitions on U.S. financial stability in approving or disapproving 
proposed bank and nonbank acquisitions. 

Large Nonbanking Acquisitions by Financial Holding Companies. Effective on the transfer 
date, financial holding companies must provide prior notice to the Federal Reserve before 
acquiring a company engaged in financial activities that has $10 billion or more of consolidated 
assets. 

There is some ambiguity as to how this provision will interact, in the case of a bank holding 
company with more than $50 billion in assets, with the new approval requirements (and the 
related exemptions) in the systemic risk regime. 

Elimination of Hart-Scott Exemption. For the large nonbank acquisitions described 
above, the Act eliminates the statutory exemption from the Hart-Scott-Rodino Act filing 
requirements that is available in transactions for which prior Federal Reserve approval is 
required. 

New Capital and Management Requirements for Interstate Bank Acquisitions. The 
Federal Reserve may approve a Section 3 application by a bank holding company to acquire 
control, or substantially all of the assets, of a bank only if the bank holding company is well 
capitalized and well managed. The federal banking agencies may approve interstate merger 
transactions only if the resulting bank will be well capitalized and well managed after the 
transaction. This requirement is also effective on the transfer date. 

Expansion of Nationwide Deposit Cap. The Act prohibits acquisitions by insured depository 
institutions and their holding companies of additional depository institutions where the applicant 
would control more than 10% of the total amount of deposits of insured depository institutions. 
Current law imposes a deposit cap on bank holding companies, but not other insured depository 
institution holding companies. The Act provides an exemption for insured depository institutions 
in default or in danger of default. This requirement is effective upon enactment. 

Source of Strength. The Act requires all companies that directly or indirectly control an insured 
depository institution, Le., all depository institution holding companies, including commercial 
companies that own industrial banks or industrial loan companies or are grandfathered thrift holding 
companies, to serve as a source of strength for the institution. Regulations implementing this 
requirement must be issued within 1 year after the transfer date. 

Source of Strength Defined. The term "source of financial strength" is defined as the ability of 
a company that directly or indirectly owns or controls an insured depository institution to provide 
financial assistance to such insured depository institution in the event it experiences financial 

distress. 

Compliance Reporting. Companies that are not bank or thrift holding companies and are 
subject to the source of strength requirement may be required to submit reports under oath 
concerning their ability to serve as a source of strength and to comply with the source of 
strength requirement. 

Dividends by Mutual Holding Companies. Effective on the transfer date, the board of directors of 
each thrift subsidiary of a mutual holding company must give notice to the appropriate Federal 
banking agency and the Federal Reserve notice no later than 30 days before the date of a proposed 
dividend declaration. The Act permits a mutual holding company to waive the right to receive any 
dividend by a subsidiary of the mutual holding company under certain conditions. 
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Concentration Limits ("Liability Cap"). The Act prohibits a "financial company" from merging with 
or acquiring substantially all of the assets or control of another company if the resulting company’s 
total consolidated liabilities would exceed 10 percent of the aggregate consolidated liabilities of all 
financial companies at the end of the prior calendar year. There is an exception for acquisitions 
where the target bank is in default or in danger of default. 

"Financial company" defined as an insured depository institution, a bank holding company, a 
savings and loan holding company, a company that controls an insured depository institution, a 
systemically important nonbank financial company and a foreign bank or company treated as a 
bank holding company for purposes of the Act. 

Council Study on Concentration Limits. Council required to complete a study of 
concentration limits within 6 months of enactment and make recommendations regarding their 
implementation, including any "modifications" to the concentration limit that would "more 
effectively implement" the concentration limits. Concentration limits may be largely inevitable 
despite Council study requirement. 

Rulemaking. The appropriate Federal banking agencies would be required to issue final rules 
implementing the concentration limits in light of the Council’s recommendations within 9 months 
after the completion of the study. 

Regulation of Banks and Thrifts 

No Conversions When Formal or Informal Supervisory Action is Pending. The Act generally 
prohibits charter conversions during any period in which the converting entity is subject to a cease 
and desist order, a memorandum of understanding, or any other enforcement action issued or 
entered into with respect to a significant supervisory matter. 

The Act provides an exception where the agency that would be the appropriate Federal banking 
agency after the proposed conversion gives the Federal banking agency or State bank 
supervisor that issued the cease-and-desist order or memorandum of understanding written 
notice of the proposed conversion including a plan to address the significant supervisory matter, 
the Federal banking agency or State bank supervisor that issued the cease-and-desist order or 
memorandum of understanding does not object, and the plan is subsequently implemented. 

De Novo interstate Branching. The Act permits de novo interstate branching by national banks and 
insured state banks by amending the state "opt-in" election. Although not precisely the same 
interstate branching rule as thrifts now enjoy, due to technical requirements in the Home Owners’ 
Loan Act, this provision would place banks and thrifts generally on equal footing. 

Applications for out-of-state de novo branches would be approved if, under the law of the state 
in which the branch is to be located, a state bank chartered by such state would have been 
permitted to establish the branch. 

Penalties on Thrifts that Fail the Qualified Thrift Lender Test. A thrift that fails to become or 
remain a qualified thrift lender is immediately (1) prohibited from paying dividends, subject to 
exemptions described below; (2) deemed in violation of Section 5 of the Home Owners’ Loan Act and 
therefore subject to enforcement thereunder; and (3) as under current law, subject to restrictions on 
activities and branching. 

Exemption for Certain Dividends. A thrift that fails to become or remain a qualified thrift 
lender may still pay dividends that: 

are specifically approved by the OCC and the Federal Reserve; 

are permissible for a national bank; and 
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are necessary to meet the obligations of a company that controls the thrift. 

Timing and Jurisdictional Issue. These requirements appear to be immediately effective, 
although it is unclear why prior to the transfer date, the OCC, not the OTS, would have authority 
to approve dividends paid by a thrift. 

Intermediate Holding Companies for Grandfathered Unitary Thrifts. 

Intermediate Holding Company Required for Certain Institutions. The Federal Reserve 
must require a grandfathered unitary thrift holding company to establish an intermediate holding 
company if the Federal Reserve determines that such a holding company is necessary to 
appropriately supervise the company’s financial activities, excluding internal financial activities, 
or to ensure that Federal Reserve supervision does not extent to commercial activities. 

Permissive Authority to Require Intermediate Holding Company. The Federal Reserve 
may require commercial firms that control grandfathered unitary thrift holding companies to 
establish and conduct all or a portion of such financial activities, excluding those for internal 
purposes, through an intermediate savings and loan holding company. The Federal Reserve 
must issue regulations implementing this requirement within 90 days after the transfer date. 

Grandfathered Activities. A grandfathered unitary thrift may continue to engage in internal 
financial activities, subject to review by the Federal Reserve to determine whether engaging in 
such activities presents an undue risk to the institution or to U.S. financial stability, subject to 
certain conditions. 

Source of Strength, Grandfathered thrift holding companies that directly or indirectly control an 
intermediate holding company are required to serve as a source of strength for the subsidiary 
intermediate holding company. 

Reports and Examinations. The Federal Reserve may periodically examine and require 
reports for a parent company, issue rules to establish criteria for determining whether to require 
a grandfathered thrift holding company to establish an intermediate holding company and to 
establish restrictions on transactions between an intermediate holding company and its parent 
or affiliates. 

Interest Bearing Transaction Accounts. Effective 1 year after enactment, the Act eliminates the 
federal prohibitions on paying interest on demand deposits, thus allowing businesses to have interest 
bearing checking accounts. 

Broadened Lending for Small Businesses. Effective immediately, the Act amends the Bank 
Holding Company Act to permit a credit card bank to make credit card loans to small businesses that 
are eligible for loans under regulations issued by the Small Business Administration, while still 
retaining its exemption from the term "bank" under the Bank Holding Company Act. 

Transactions with Affiliates 

Expansion of 23A Covered Transactions 

Under Current Law. Covered transactions currently include: (1) any loan or extension of credit 
to an affiliate; (2) any purchase of, or investment in, securities issued by an affiliate; (3) any 
purchases of assets, including assets subject to an agreement to repurchase from an affiliate, 
unless specifically exempted by the Federal Reserve, which is not a broad exclusion; (4) any 
transaction in which the covered bank holding company accepts securities issued by an affiliate 
as collateral for a loan or extension of credit to any entity; and (5) the issuance of a guarantee, 
acceptance, or letter of credit, including an endorsement or standby letter of credit, on behalf of 

an affiliate. 
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Expansion of "Covered Transactions." Effective 1 year after the transfer date, the Act 
expands the scope of transactions treated as "covered transactions" for purposes of Section 

23A of the Federal Reserve Act to include: 

Credit exposure on derivatives transactions; 

Credit exposure resulting from securities borrowing and lending transactions; and 

Acceptance of affiliate-issued debt obligations (other than securities) as collateral for a 

loan or extension of credit. 

~ The Act does not define term "credit exposure" as used in this context. 

Collateral Requirements. 

Collateral to be Maintained at All Times. The Act requires collateral be maintained at all 
times for covered transactions required to be collateralized. Currently, collateral is required only 

at the time the transaction is entered into. 

Expands Transactions Required to be Collaterallzed. The Act also expands the scope of 
covered transactions required to be collateralized to include credit exposure on repos, as well as 
the new covered transaction categories of derivatives and securities borrowing and lending that 
create credit exposure. 

Limitation on Acceptable Collateral. In addition to the existing limits on collateral, the Act 
prohibits the use of debt obligations issued by an affiliate to satisfy the Section 23A collateral 
requirements. 

Financial Subsidiaries. The Act prospectively eliminates exceptions for transactions with financial 
subsidiaries under Section 23A. 

Advised investment Funds Considered "Affiliates." The Act treats investment funds for which a 
covered bank or an affiliate thereof is an investment adviser, registered or not, as affiliates. 

Revises Exemptive Authority for Covered Transactions 

In General. The Act permits the FDIC and OCC, in addition to the Federal Reserve, to grant 
exemptions from Section 23A with respect to banks and thrifts under their supervisory power. 

FDIC Concurrence. The Act prohibits the FDIC, OCC and the Federal Reserve from granting 
an exemption from Section 23A if the FDIC determines that such exemption presents an 
unacceptable risk to the Deposit Insurance Fund. 

Federal Reserve. In order to issue an exemption from Section 23A, the Federal Reserve must 
notify the FDIC of the proposed exemption and provide the FDIC 60 days to object in writing to 
the exemption if the FDIC determines that the exemption presents an unacceptable risk to the 
Deposit Insurance Fund. 

OCC. In order to issue an exemption from Section 23A with respect to a national bank or thrift, 
the OCC must notify the FDIC of the proposed exemption and provide the FDIC 60 days to 
object in writing to the exemption if the FDIC determines that the exemption presents an 
unacceptable risk to the Deposit Insurance Fund. 

Netting Arrangements. The Act permits the Federal Reserve to issue regulations or interpretations 
with respect to the manner in which a bank may take netting agreements into account under Section 
23A in determining the amount of a covered transaction with an affiliate, including whether a covered 
transaction is fully secured. 

Interpretations with respect to a specific member bank, subsidiary or affiliate will be issued 
jointly with the appropriate Federal banking agency. 
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Volcker Rule Ban on Covered Transactions. The Volcker Rule imposes Section 23A and 23B 
limits on banking entities engaged in certain funds activities. For information on these limits, see 

"23A and 23B Limitations on Transactions with Advised or Manacled Funds." 

For details on the timing of provisions affecting transactions with affiliates, see slide 9, "Affiliate 
Transactions and Lending Limits" and slide 22, "Changes to Holding Company Regulation." 

Transactions with Insiders 

Loans to Insiders. The Act strengthens insider loan restrictions by expanding the types of 
transactions subject to insider lending limits to include derivative transactions, repurchase 
agreements, reverse repurchase agreements, and securities lending or borrowing transactions. The 
requirements are effective 1 year after the transfer date. 

Insider Asset Sales. The Act also imposes limitations on the sale of assets to or purchase of assets 
from, insiders by requiring that any asset sale between an insured depository insiders by requiring 
that any asset sale between an insured depository institution and its executive officers, directors or 
principal shareholders and related interest’s must be on market terms and, if the transaction 
represents more than 10% of the capital and surplus of the institution, it must be approved by a 
majority of the disinterested board members. The provision takes effect on the transfer date. 

The Act requires the Federal Reserve to consult with OCC and FDIC before proposing or 
adopting rules to implement this requirement. 

The Act repeals the existing restriction in Section 22(d) of the Federal Reserve Act on 
purchases and sales of assets by member banks to insiders. 

For details on the timing of provisions affecting transactions with insiders, see slide 22, "Changes to 
Holding Company Regulation." 

Lending Limits 

Inclusion of Derivatives in Lending Limits. Effective 1 year alter the transfer date, the Act treats 
credit exposure from derivatives, repos and securities loans as a "loan or extension of credit" when 
applying lending limits applicable to national banks and thrifts. The Act permits liabilities to advance 
funds to or on behalf of a person to be included in this calculation. 

A derivative transaction is defined as "any transaction that is a contract, agreement, swap, 
warrant, note, or option that is based, in whole or in part, on the value of, any interest in, or any 
quantitative measure or the occurrence of any event relating to, 1 or more commodities, 

securities, currencies, interest or other rates, indices, or other assets. 

Derivatives Activity Contingent on State Lending Limit Laws. The Act prohibits an insured state 
bank from engaging in derivative transactions unless the state’s lending limit laws take into 
consideration credit exposure to derivative transactions. The provision is effective 18 months after 
the transfer date. 

For details on the timing of provisions affecting lending limits, see slide 9, "Affiliate Transactions and 
Lending Limits" and slide 22, "Changes to Holding Company Regulation." 

Securities Holding Companies 

New Supervision Program Replaces Elective Investment Bank Holding Company Program. 
The Act replaces the elective investment bank holding company program with a new "securities 
holding company" supervision program implemented and overseen by the Federal Reserve. 
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Purpose. The Act permits a securities holding company that is required by a foreign regulator to be 
subject to comprehensive consolidated supervision to register with the Federal Reserve to become a 
"supervised securities holding company." 

Eligibility. The regime is available for "securities holding companies," or firms that own or control a 
SEC-registered broker-dealer, but are not systemically important nonbank financial companies, are 
not subject to comprehensive supervision by a federal banking agency, and are not already subject to 
comprehensive consolidated supervision by a foreign regulator. 

Capital and Risk Management. The Act requires the Federal Reserve to prescribe capital adequacy 
and other risk management standards for supervised securities holding companies, which may 
differentiate among supervised securities holding companies on an individual basis or by category. 

Examinations and Recordkeeping. The Federal Reserve is permitted to examine a supervised 
securities holding company and any affiliate other than a bank (for example, an uninsured national 
trust bank). The Federal Reserve is also permitted to impose recordkeeping requirements. 

Bank Holding Company Act and Federal Deposit insurance Act. In general, supervised 
securities holding companies are subject to the provisions of the Bank Holding Company Act other 
than the restrictions on nonbanking activities and investments in Section 4 of the Bank Holding 
Company Act, but including the requirement in Section 3 of the Bank Holding Company Act to obtain 
prior Fed approval for acquisitions of more than 5 percent of any class of voting shares of a bank or 
bank holding company. Certain provisions of Section 8 of the FDIA apply to supervised securities 
holding companies and most nonbank subsidiaries as if the Federal Reserve were such entities’ 
appropriate federal banking agency. 

SEC Alternative Net Capital Rule. Elimination of investment bank holding company status does not 
end the eligibility for the alternative net capital treatment under the SEC’s net capital rule, which 
continues to apply to large broker-dealers owned by holding companies subject to consolidated 
supervision by the Federal Reserve (and formerly, the SEC). 

Payment, Clearing and Settlement 

The payment, clearing, and settlement provisions of the legislation are meant to reduce the risks of 
contagion among financial firms and markets. Recognizing that financial market utilities that conduct or 
support multilateral payment, clearing or settlement functions, and related financial activities, have the 
potential to create and concentrate risks to the financial system, the Act aims to reduce these risks 
through greater prudential regulation and oversight of these entities and activities. 

The impact of this provision will largely be limited to financial market utilities and those organizations that 
engage in payment, clearing, and settlement activities. Utilities and these organizations will face the 
prospect of being designated, or having a portion of their activities designated, as systemically important, 
thereby subjecting the utility or organization to the payment, clearing and settlement provisions outlined 
below, including risk management standards and examinations by regulators. 

Designation and Oversight of Financial Market Utilities and Payment, 
Clearing and Settlement Activities 

Designation as Systemically Important. The Act allows for the designation of systemically 
important financial market utilities and payment, clearing and settlement activities. 

Designation as systemically important requires a 2/3 vote of the Financial Stability Oversight 
Council, including an affirmative vote by the Chairperson of the Council. 
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Before being designated as systemically important, the Council is required to consult with 
the institution’s primary regulator and the Federal Reserve, provide notice in the Federal 
Register, and provide the financial market utility or financial institution with the opportunity 
for notice and a hearing, with exceptions for emergency situations. 

The designation can subsequently be rescinded. 

The definition of "financial market utilities" includes clearing organizations, but excludes 
exchanges and alternative trading systems with respect to pre-trade activities such as trade 
comparison services. 

For details regarding a proposed designation, see slide 23, "Systemically Important Payment, 
Clearing, and Settlement Activities." 

Prudential Regulatory Authority. The SEC, CFTC, and financial institution regulators are provided 
prudential regulatory authority over the financial market utilities and organizations engaged in 
payment, clearing, and settlement activities that they primarily supervise. This includes rulemaking, 
examination and enforcement authority. The Federal Reserve is given back-up authority over these 

utilities and activities. 

The prudential standards authorized under the Act can include margin and collateral 
requirements, capital and financial resource requirements and participant or counterparty default 
policies and procedures, and the ability to complete timely clearance and settlement of financial 
transactions. 

The Act provides that the standards governing the conduct of designated activities by financial 
institutions shall, where appropriate, establish a threshold as to the level or significance of 
engagement in the activity at which a financial institution will become subject to heightened 
supervision. 

The primary regulator is required to consult with the Council and the Federal Reserve. 

Service providers that provide a service integral to the operation of a designated financial 
market utility are subject to examination under the Act. 

Reporting Requirements and Other Matters 

Back Office Activities. Payment, clearing, and settlement activities of financial institutions 
potentially can include certain normal back office activities, such as holding customer securities in 
street name. Asset managers’ back office activities may potentially be covered. 

Discount Window Access. Designated financial market utilities are provided access to the Federal 
Reserve’s discount window in unusual or exigent circumstances and upon a showing by the 
designated financial market utility that it is unable to secure adequate credit accommodations from 
other banking institutions. 

Notice of Proposed Rule Changes. The Act requires designated financial market utilities to provide 
notice to their supervisory agencies of any proposed changes to its rules, procedures or operations 
that could affect the risks presented by the utility, and under certain specified circumstances the 
change may be disallowed, with exceptions for emergencies. 

Reporting Requirements 

The Act authorizes the Council to require designated financial market utilities and financial 
institutions to submit information necessary to assess whether the institution’s activities are 
systemically important or to assess the safety and soundness of the utility. 
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The Federal Reserve or the Council may require any designated institution to report data to the 
Federal Reserve or the Council, but must first coordinate with other agencies to determine if the 

information is otherwise available. 

Risk Management. The Act requires the CFTC and SEC, in coordination with the Federal Reserve, 
to jointly develop a risk management supervision program for clearing organizations that must be 
submitted to Congress. 

Derivatives Clearing. The SEC and CFTC are required to consult with the Federal Reserve 
regarding certain derivatives clearing matters, such as which products are approved for clearing or 
are subject to mandatory clearing. 

Bureau of Consumer Financial Protection 

The Act establishes the Bureau of Consumer Financial Protection as a new executive agency with very 
broad powers and a substantial budget. The Bureau will assume most of the consumer protection 
functions exercised by regulators under certain existing federal consumer protection laws. The Bureau 
will also enjoy independent authority under the Dodd-Frank Act itself with respect to covered persons. 
Carved out from the Bureau’s authority are a number of entities and activities, including persons regulated 
by the SEC and the CFTC and the business of insurance. 

The greatest impact of Title X will be felt by banking organizations with assets of $10 billion or more, with 
respect to which the Bureau will have exclusive rulemaking and examination, and primary enforcement, 
authority under Federal consumer financial law. Smaller banks will not escape the rulemaking authority 
of the Bureau, but will be largely free of Bureau supervision and enforcement authority. Certain nonbank 
covered persons will also be subject to the full complement of Bureau rulemaking, supervisory and 
enforcement authority. 

Title X establishes a new framework for federal preemption of state consumer financial laws applicable to 
national banks and thrifts. Most significantly, the drafters of Title X have sought to curtail the OCC’s 
preemption authority by providing that the OCC may preempt a state law only in accordance with the 
holding of the Supreme Court in Barnett Bank v. Nelson, on a case-by-case basis and on the basis of 
"substantial evidence." Title X also expands the authority of state attorneys-general and state regulators 
in 2 ways: first, by declaring that state consumer financial laws are fully applicable to subsidiaries and 
affiliates of national banks or thrifts, contrary to the Supreme Court’s holding in Watters v. Wachovia, and 
second, by citing the Supreme Court’s holding in Cuomo v. Clearing House Ass’n. to clarify that no 
provision of the National Bank Act relating to state visitorial authority may be construed so as to limit the 
authority of state attorneys-general to bring actions to enforce any applicable law against a national bank. 

The passage of Title X will likely bring with it a material increase in compliance costs for covered persons, 
particularly in light of the 50-state consumer protection regime with which covered persons must comply 
in the absence of blanket federal preemption. For information relating to the creation and certain 

authorities of the Bureau, see slide 24, "Consumer Financial Protection Timeline." 
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Covered Persons and Consumer Financial Products 

Covered Persons Under the Act. Bureau has very broad rulemaking, supervisory and enforcement 
powers over "covered persons,’’’° subject to explicit carve-outs. 

A "covered person" is any person engaged in offering or providing a "consumer financial 
product or service." 

A "consumer financial product or service" is a "financial product or service" listed in Section 
1002(15) that is "offered or provided for use by consumers primarily for personal, family, or 
household purposes" or, in the case of certain financial products or services described in 
1002(15)(A),11 "delivered, offered, or provided in connection with" such a financial product or 

service. Each of the following is defined as a "financial product or service": 

Extending credit and servicing loans, including acquiring, purchasing, selling, brokering, or 
other extensions of credit (other than solely extending commercial credit to a person who 
originates consumer credit transactions); 

Extending or brokering leases of personal or real property that are the functional equivalent 
of purchase finance arrangements, if certain terms are present; 

Engaging in deposit-taking activities, transmitting or exchanging funds, or otherwise acting 
as a custodian of funds or any financial instrument for use by or on behalf of a consumer; 

Providing most real estate settlement services, or performing appraisals of real estate or 
personal property; 

Providing or issuing stored value or payment instruments, or selling such instruments, but 
only if the seller exercises substantial control over the terms or conditions of the stored 
value provided to the consumer; 

Providing check cashing, check collection or check guaranty services; 

Providing payments or other financial data processing products or services to a consumer 
by any technological means (not including merchants, retailers, or sellers who engage in 
financial data processing exclusively for purposes of initiating payment instructions by a 
consumer to pay for a nonfinancial good or service provided directly to the consumer); 

Providing financial advisory services to consumers on individual financial matters or 
relating to proprietary financial products or services, including providing consumer credit 
counseling or services to assist consumers with debt management, debt settlement 
services, modifying the terms of a loan or avoiding foreclosure, except (1) such services 
relating to securities provided by an SEC- or state-regulated person, to the extent such 
person acts in a regulated capacity and (2) publishing any bona fide newspaper, news 
magazine, or business or financial publication of general and regular circulation, including 
publishing market data, news, or data analytics or investment information or 
recommendations that are not tailored to the individual needs of a particular consumer. 

~o Including "service providers," defined as any person that provides a material service to a covered person in connection with the 

offering or provision by such covered person of a consumer financial product or service, with certain exceptions for ministerial 
support services or the provision of advertising space. 

~ Clauses (i), (iii), (ix) or (x). 
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Collecting, analyzing, maintaining or providing consumer report or other account 
information, including information related to consumer credit histories, used or expected to 
be used in connection with any decision regarding the offering or provision of a consumer 
financial product or service, subject to exceptions; 

Collecting debt related to any consumer financial product or service; and 

Such other financial product or service as may be defined by the Bureau, by rule, if the 
Bureau finds that the financial product or service is: 

, entered into or conducted as a subterfuge or with a purpose to evade a Federal 
consumer financial law; or 

is permissible for a bank or for a financial holding company to offer or provide under 
federal law or regulation applicable to such persons and that has, or likely will have, a 
material impact on consumers. 

The business of insurance ~:~ and electronic conduit services are excluded from the 
definition of "financial product or service." 

Not to be considered incidental or complementary to a financial activity permissible for a 
financial holding company to engage in, and therefore not a "financial product or service": 

providing information products or services to a covered person for identity authentication, 
or for fraud or identity thelt detection, prevention or investigation; 

~ providing document retrieval or delivery services; 

, providing public records information retrieval; or 

~ providing information products or services for anti-money laundering activities. 

Notable Carveouts from Authority of Bureau 

Various persons and activities are exempted from the authority of the Bureau, including: 

~ SEC-regulated persons, including registered broker-dealers, registered investment 
advisers, registered investment companies, companies that elect to be regulated as a 
business development company under the Investment Company Act of 1940, registered 
national securities exchanges, registered transfer agents, registered clearing corporations, 
registered self-regulatory organizations, registered credit rating agencies, registered 
securities information processors, registered municipal securities dealers, any other person 
required to be registered with the SEC under the Exchange Act, and any employee, agent 
or contractor acting on behalf of, registered with, or providing services to, any such person, 
in the case of any of the above only to the extent such persons act "in a regulated 
capacity." 

CFTC-regulatedpersons, including any person that is registered, or required by statute or 
regulation to be registered, with the CFTC, to the extent that the activities of such persons 
are subject to the jurisdiction of the CFTC under the Commodity Exchange Act. 

~:: Defined as the writing of insurance or the reinsuring of risks by an insurer, including all acts necessary to such writing or 

reinsuring and the activities relating to the writing of insurance or the reinsuring of risks conducted by persons who act as, or are, 
officers, directors, agents, or employees of insurers or who are persons authorized to act on behalf of such persons, 
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Although there is some ambiguity in the text with respect to what extent SEC- and 
CFTC-regulated persons are carved out from all authority of the Bureau (e.g., 
rulemaking, supervisory and enforcement authority), a colloquy in the Congressional 
Record between Rep. Frank (D-MA) and Rep. Moore (D-KS) clarifies that "there is no 
intention whatsoever, I believe, that would lead to duplicate supervision by the 
consumer protection bureau." In addition, Rep. Moore introduced a clarification for 
the record noting that "to the extent [persons regulated by the SEC or CFTC] are 
acting in a ’regulated capacity’, only their functional regulator- the SEC or the CFTC - 
has rulemaking, supervisory, examination or enforcement authority over the 
regulated person or such activities." 

Persons regulated by a state insurance regulator, including any person that is engaged 
in the business of insurance and subject to regulation by any State insurance regulator, to 
the extent that such person acts in "such capacity." 

Others. Other persons and activities carved out include, but are not limited to, auto 
dealers; real estate brokerage activities; accountants and tax preparers; the practice of law; 
employee benefit and other plans; persons regulated by a state securities commission; 
insurance; activities relating to charitable contributions; sellers of nonfinancial goods and 
services; offering certain consumer financial products or services in connection with the 
sale or brokerage of nonfinancial goods or services. Certain of these carveouts are limited. 

Bureau Established Within Federal Reserve, but Autonomous. Bureau is established as an 
"independent bureau" within the Federal Reserve System, and is deemed to be an Executive agency. 
A Director will be appointed by the President, by and with the advice and consent of the Senate. Until 
the confirmation of the Director, the Treasury Secretary is authorized to perform certain functions of 
the Bureau. Although the Federal Reserve must fund the Bureau, it is forbidden from: 

intervening in any matter or proceeding before the Director, including examinations or 

enforcement actions; 

appointing, directing or removing any officer or employee of the Bureau; 

merging or consolidating the Bureau, or any of its functions or responsibilities, with any division 
of the Federal Reserve, including Federal Reserve Banks; 

reviewing or approving any rule or order of the Bureau, or delaying or preventing the issuance of 
any such rule or order. 

Rulemaking, Supervisory and Enforcement Authority of the Bureau 

Federal Consumer Financial Law. The Bureau is authorized to administer, enforce and otherwise 
implement the provisions of "Federal consumer financial law," defined as: 

~ the provisions of Title X of the Act; 

~ certain "enumerated consumer laws"; 

, the laws for which authorities are transferred under subtitles F and H of Title X of the Act; ~’ and 

~s Subtitle F transfers to the Bureau the consumer financial protection functions of the Federal Reserve; the Comptroller of the 

Currency; the Director of the OTS; the FDIC; the FTC, except with respect to the FTC’s authority under the Federal Trade 

(cont.) 
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any rule or order prescribed by the Bureau under Title X, an enumerated consumer law, or 
pursuant to the authorities transferred under subtitles F and H of Title X. 

Does not include the Federal Trade Commission Act. 

Rulemaking. Bureau may prescribe rules and issue orders and guidance as may be necessary to 
administer and carry out the purposes and objectives of the Federal consumer financial laws, and to 
prevent evasions thereof, subject to certain standards. Among other specific rulemaking 
authorizations, the Bureau may prescribe rules: 

applicable to a covered person or service provider identifying as unlawful unfair, deceptive or 
abusive acts or practices in connection with any consumer financial product or service 

transaction; 

to ensure that the features of any consumer financial product or service are fully, accurately and 
effectively disclosed to consumers; the Bureau is required to propose model disclosure for 
mortgage loan transactions. 

Exemptive Authority. Bureau may, by rule, exempt any class of covered persons, service providers, 
or consumer financial products or services from any provision of Title X or from any rule issued under 
thereunder. 

Exclusive Rulemaking Authority. The Bureau will have exclusive rulemaking authority with respect 
to assuring compliance with Federal consumer financial laws in the event that the Bureau and 
another Federal agency are authorized by law to do so. 

Authority to collect information. The Bureau is authorized to require persons to file with the 
Bureau, under oath or otherwise, annual or special reports or answers in writing to specific questions, 
and to make public such information as is "in the public interest," subject to confidentiality rules to be 
prescribed by the Bureau. The Bureau will also have access to any report or examination made by a 
prudential regulator. 

Deference. Courts must afford deference to Bureau interpretations of provisions of Federal 
consumer financial law as if the Bureau were the only agency authorized to apply, enforce, interpret 
or administer such provisions. 

FTC. Although the Bureau will assume the rulemaking and certain other authorities of the FTC 
under the enumerated consumer laws, the FTC will retain its jurisdiction under the Federal 
Trade Commission Act, as well as the authority to enforce rules issued by the Bureau with 
respect to covered persons over which it has jurisdiction under the Federal Trade Commission 
Act. The Bureau will have the authority to enforce rules issued by the FTC with respect to an 
unfair or deceptive act or practice to the extent such rule applies to a covered person or service 
provider with respect to the offering or provision of a consumer financial product or service. 

Authority over "Very Large" insured Depository institutions. With respect to any insured 
depository institution or insured credit union with total assets in excess of $10 billion, or any affiliate 
thereof, to the extent not exempted from the Bureau’s authority: 

Bureau has exclusive rulemaking authority to prescribe rules under any Federal consumer 
financial law. 

(cont.) 

Commission Act or any other law; the National Credit Union Administration; and HUD. Subtitle H makes certain conforming 

amendments to other laws. 
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, Bureau has exclusive examination authority for purposes of assessing compliance with 

Federal consumer financial laws. 

Bureau has primary enforcement authority with respect to Federal consumer financial laws. 

Any other Federal agency (other than the FTC) authorized to enforce a Federal consumer 
financial law may recommend that the Bureau initiate an enforcement action. If the Bureau 
fails to do so within 120 days of receipt of the recommendation, such other agency is 
authorized to initiate an enforcement proceeding, and to conduct follow-up supervisory 
functions incidental thereto. 

Authority over Smaller Insured Depository Institutions. With respect to any insured depository 

institution or insured credit union with total assets of less than $10 billion (no reference is made in the 
text to affiliates, although service providers are covered): 

Bureau has exclusive rulemaking authority to prescribe rules to the extent authorized to do so 
under any Federal consumer financial law. 

, Bureau may participate in examinations conducted by prudential regulators to assess 
compliance with the requirements of Federal consumer financial law. 

Bureau has no enforcement authority with respect to the requirements of Federal consumer 
financial law -- prudential regulators have exclusive enforcement authority. 

Authority over Nondepository Covered Persons 

Defined. Although the Bureau must define the class of nondepository covered persons within 1 
year after the designated transfer date (in consultation with the FTC), the definition will at 
minimum reach any "covered person" (other than one that is otherwise exempt from the 
Bureau’s authority) who: 

offers or provides origination, brokerage or servicing of consumer real estate loans, or 
provides loan modification or foreclosure relief services in connection with such loans; 

is a "larger participant" of a market for other consumer financial products or services, to be 
defined by rule by the Bureau in consultation with the FTC; 

is determined by the Bureau (with "reasonable cause") by order, after notice and a 
reasonable opportunity to respond, to be "engaging, or [to have] engaged, in conduct that 
poses risks to consumers with regard to the offering or provision of consumer financial 
products or services"; 

= offers or provides to a consumer any private education loan, as defined under the Truth in 
Lending Act; or 

= offers or provides a payday loan to a consumer. 

Bureau has exclusive rulemaking authority to prescribe rules to the extent authorized to do so 
under any Federal consumer financial law. 

= Bureau has exclusive examination authority for purposes of assessing compliance with 
Federal consumer financial laws. 

Bureau has exclusive enforcement authority with respect to Federal consumer financial laws, 
subject to coordination with the FTC with respect to enforcement actions by each agency. For 
more information on the authority retained by the FTC, see the "FTC". 



Checks on Bureau’s Rulemaking Authority 

Council Stay and Veto Power. Chairperson of the Council may temporarily stay the 
effectiveness of a Bureau regulation if petitioned to do so by a member agency, and upon a 2/3 
vote of its members the Council may permanently set aside a Bureau regulation. 

Written Objection of Prudential Regulator. If a prudential regulator objects in writing to a 
proposed Bureau rule, the Bureau must include the objection in the rule’s adopting release and 
explain the Bureau’s decision regarding the objection. 

Relationship to State Law 

A state consumer financial law~ is preempted with respect to a national bank if: 

application of the state consumer financial law would have a discriminatory effect on national 
banks in comparison with the effect on a bank chartered by such state; 

, the Comptroller of the Currency by order or regulation, or a court, determines "in accordance 
with the legal standard for preemption in the decision of the Supreme Court in Barnett Bank of 
Marion County, N.A. v. Nelson, Florida Insurance Commissioner, et al. .... [that] the State 
consumer financial law prevents or significantly interferes with the exercise by the national bank 
of its powers," on a case-by-case basis; or 

the State consumer financial law is preempted by a provision of Federal law other than Title 12 

of the U.S. Code. 

Case-by-case. "[C]ase-by-case basis" refers to a determination by the Comptroller of the Currency 
"concerning the impact of a particular State consumer financial law on any national bank" subject to 
that law, or another state’s law "with substantively equivalent terms." 

Substantial Evidence. No preemption regulation or order of the Comptroller of the Currency may be 
interpreted or applied to invalidate, or otherwise declare inapplicable to a national bank, a provision of 
a State consumer financial law unless substantial evidence, made on the record of the proceeding, 
supports the specific finding regarding such preemption in accordance with the legal standard of 
Barnett Bank. 

Subsidiaries and Affiliates. Preemption authority not granted with respect to subsidiaries, 
affiliates or agents of national banks that are not national banks themselves, contrary to the 
Supreme Court’s ruling in Wachovia Bank v. Watters. 

Judicial Review. A court reviewing preemption determinations must consider the thoroughness 
evident in the OCC’s consideration, the validity of the reasoning of the OCC, the consistency 
with other valid determinations made by the OCC, and other factors which the court finds 
persuasive and relevant to its decision. 

~’~ A "State consumer financial law" means a state law that does not directly or indirectly discriminate against national banks and that 

directly and specifically regulates the manner, content or terms and conditions of any financial transaction, or any account related 
thereto, with respect to a consumer. 
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State Actors 

Provides that "in accordance with the decision of the Supreme Court of the United States in 
Cuomo v. Clearing House," the authority of state attorneys-general to bring an action against a 
national bank in a court of appropriate jurisdiction to enforce an applicable law and to seek relief 
as authorized by such law is not abridged by the visitorial powers provisions of the National 

Bank Act. 

State attorneys-general may bring civil actions against national banks and federal thrifts to 
enforce the regulations prescribed by the Bureau under Title X -- but not to enforce Title X itself. 

Any state regulator or attorney-general may bring a civil action to enforce Title X or regulations 
prescribed by the Bureau thereunder with respect to any entity that is state-chartered, 
incorporated, licensed or otherwise authorized to do business in the state. 

, Any actions brought by state attorneys-general must be brought in a federal or state court in the 
attorney-general’s own state. 

, Private parties are not precluded from enforcing applicable rights under Federal or State law. 

Funding. Bureau would not be funded by assessments on covered companies, but would receive 
annually from the Federal Reserve an amount up to 10-12% of the Federal Reserve’s total operating 
expenses, to be adjusted with reference to the employment cost index for state and local government 

workers. 

Director authorized to determine that the Bureau is being insufficiently funded. Upon submission 
of a report to the President and House and Senate appropriations committees, $200 million 
additional dollars will be appropriated to the Bureau. 

Effective Date. Most of the provisions of the Act will become effective on the "designated transfer 
date," which can be no earlier than 6 months after enactment and no later than 18 months (including 
possible extensions) after enactment. ~’~ 

The Treasury Secretary, in consultation with the heads of the Federal Reserve, FDIC, FTC, 
NCUAB, OCC, OTS, HUD and OMB, must specify the designated transfer date within 60 days 
after enactment, subject to possible extensions. 

Notable provisions that are effective immediately upon enactment include: 

Rulemaking authority under Federal consumer financial law other than under the 
"enumerated consumer laws," which authority will not transfer to the Bureau until the 
designated transfer date. 

Supervision of nondepository covered persons, subject in part to additional rulemaking and 
the delayed transfer of authority under the "enumerated consumer laws" upon the 
designated transfer date. 

Coordination of supervisory action between prudential regulators and the Bureau with 
respect to very large depository institutions. 

~’ The designated transfer date for consumer protection is different than the transfer date for bank regulation. 
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Other Notable Provisions 

Restrictions on Card Networks and Card Issuers 

Interchange transaction fees must be "reasonable and proportional to the cost" of the card 
network’s expense for processing the transaction. Federal Reserve must prescribe regulations 
within 9 months of enactment to establish standards for determining whether fees are 
reasonable and proportional, taking into consideration the cost of fraud to card issuers. 

Exceptions to the Interchange Transaction Fee Limitations 

Card issuers which, together with their affiliates, have less than $10 billion in assets 
are exempt from the interchange transaction fee limitation. 

The interchange transaction fee limit does not apply to transactions involving: (1) a 
debit or prepaid card issued by a federal, state or local government-administered 
payment program in which the card can only be used to transfer funds provided 
pursuant to such program or (2) most prepaid cards. 

Federal Reserve must prescribe regulations regarding network fees within 9 months of the 
enactment in order to ensure that network fees are not used directly or indirectly to 
compensate issuers with respect to electronic debit transactions. 

Authority to Restrict Mandatory Predispute Arbitration. Bureau is authorized to prohibit or limit 
mandatory predispute arbitration provisions after conducting a study; any such limits must be 
consistent with the findings of the study. 

Remittance Transfers. Imposes disclosure obligations on providers of remittance transfers. 

Expanded Application of Truth in Lending Act. Amends the Truth in Lending Act to apply to credit 

transactions and consumer leases below $50,000 (instead of $25,000). 

Consumer Information Requests. The Act requires that covered persons comply with consumer 
requests for information concerning a consumer financial product or service obtained from the 
covered person, but excludes from the disclosure obligation confidential commercial information, 
information collected to prevent fraud or money laundering, or to detect or make a report regarding 
other unlawful conduct, or other nonpublic or confidential information. 

Criminal Penalties. The U.S. Sentencing Commission is directed to review and, if appropriate, to 
amend federal sentencing guidelines and policy statements applicable to securities fraud or financial 
institution fraud. Statute of limitations for securities fraud offenses extended to 6 years. 

Civil Penalties. Civil penalties may be assessed for any violation of law, rule, or final order or 
condition imposed in writing by the Bureau as follows: up to $5,000 per day for any violation; up to 
$25,000 per day for reckless violations; and up to $1 million per day for knowing violations. 

IRS Referrals. Bureau must provide to the IRS any report of examination or related information 
identifying possible tax law noncompliance by a covered person. 

Improving Access To Mainstream Financial Institutions 

Authorizes Treasury Secretary to establish multiyear grants, cooperative agreements and other 
programs to expand access to mainstream financial institutions and provide alternatives to Payday 
loans. Authorizes the Community Development Financial Institutions Fund to make grants to 
community development financial institutions to support small dollar loan programs. 
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Emergency Stabilization and Federal Reserve Governance 

The Act makes a variety of changes to the Federal Reserve and FDIC’s emergency financial stabilization 
powers, designed to balance the ability of regulators to provide liquidity to the markets during times of 
distress with concerns regarding the potential moral hazard, costs and conflicts of interest associated with 
such action. The Federal Reserve would no longer be able to provide lending assistance to a single and 
specific firm unless it was part of a broad-based program, and new substantive and procedural 
requirements would govern the FDIC’s ability to establish programs like the Temporary Liquidity 
Guarantee Program. Further changes, including to the Federal Reserve’s internal governance and the 
scope of GAO audit powers, were intended to promote additional accountability and transparency. 

Modifications to 13(3) Emergency Secured Liquidity Powers 

Limits Power to Market-Wide Programs. The Act limits Section 13(3) assistance to a "program or 
facility with broad-based eligibility," rather than to any single and specific individual, partnership or 
corporation that is not part of such a broad-based program. 

Policies and Procedures. The Federal Reserve must establish by regulation, in consultation with 
the Treasury Secretary, policies and procedures governing emergency lending designed to ensure 
that any emergency lending program or facility is designed to provide liquidity to the financial system 
and not to aid a single and specific failing financial company; that collateral for emergency loans is 
sufficient to protect taxpayers from losses and that any such program is terminated in a timely and 
orderly fashion. 

The policies and procedures must require that a Federal Reserve Bank assign a lendable value 
to all collateral for any loan executed by such a Federal Reserve Bank under amended Section 
13(3) to determine whether the loan is secured satisfactorily. 

The Federal Reserve must also establish procedures to prohibit borrowing from programs and 
facilities by borrowers that are insolvent. 

Any program or facility must not be structured to assist a single and specific company. 

If a recipient of a loan under 13(3) becomes subject to FDIC resolution authority, the Federal 
Reserve Bank has a claim against the covered entity equal to the amount of any net realized 
losses on such loans, with the same priority as an obligation to the Treasury Secretary. 

Approval from Treasury Secretary. The Federal Reserve is required to obtain the Treasury 
Secretary’s approval before establishing a program or facility under Section 13(3). 

Reporting Requirements. The Federal Reserve must provide to Congress, within 7 days, a report 
that justifies the exercise of authority and describes the material terms of the assistance. Upon the 
request of the Chairman of the Federal Reserve Board, certain information (including the identity of 
the participants in the program or facility) may be kept confidential. 

Additional Federal Reserve Transparency. GAO is required to conduct a one-time audit of all loans 
or other financial assistance provided through the Federal Reserve’s exercise of 13(3) authority 
between December 1, 2007 and the date of enactment. GAO will also have authority in the future to 
audit the Federal Reserve’s (13)(3) assistance programs and other credit facilities, for certain 
purposes. 

The Federal Reserve is required to disclose on an on-going basis, within specified time periods, 
additional information regarding the borrowers and counterparties participating in emergency 
credit facilities, discount window lending programs and open market transactions authorized or 
conducted by the Federal Reserve or a Federal Reserve Bank. These new transparency 
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provisions will not affect any pending lawsuit filed under the Freedom of Information Act prior to 
enactment. 

Within 12 months after enactment, the GAO must also complete an audit of the governance of 
the Federal Reserve Bank system. 

Emergency Financial Stabilization 

Eliminates the FDIC’s Open Bank Assistance. The Act limits the FDIC’s authority to provide 
assistance to individual banks upon a systemic risk finding to only those banks that have been placed 
in receivership and only for the purpose of winding up the institution. The Treasury Secretary is 
required to report to Congress on the systemic risk finding within 3 days. 

Liability Guarantee Programs. The Act provides that the FDIC can create a widely available 
program to guarantee obligations of solvent depository institutions, depository institution holding 
companies and affiliates during times of severe economic distress. This authority would replace 
Section 13(c)(4)(G)(1) of the FDIA as the source of authority for widely available guarantee programs 
to the extent there is overlap. 

Policies and Procedures. FDIC must establish by regulation, in consultation with the Treasury 
Secretary, policies and procedures governing issuance of such guarantees. Terms and conditions of 
any guarantee program must be established by the FDIC with the concurrence of the Treasury 
Secretary. Establishment of a guarantee program requires finding by 2/3 of the FDIC and Federal 
Reserve that there has been a liquidity event and that a failure to take such action would have serious 
adverse effects on financial stability or economic conditions in the U.S, as well as a joint resolution of 
Congressional approval of the maximum amount of debt that can be guaranteed. 

Liquidity event means either (1) an exceptional and broad reduction in the general ability of 
financial market participants either to sell financial assets without an unusual and significant 
discount or borrow using financial assets as collateral without an unusual and significant 
increase in margin or (2) an unusual and significant reduction in the ability of financial market 
participants to obtain unsecured credit. 

= No Equity Investments. The guarantee may not include the provision of equity in any form. 

Borrowing Power and Costs. FDIC may borrow from Treasury but must charge fees and other 
assessments to participants in any emergency stabilization program in such amounts as are 
necessary to offset projected losses and administrative expenses. 

Receivership. The FDIC has authority to appoint itself as receiver for any insured depository 
institution that defaults on a guarantee provided under an emergency stabilization program or 
assistance provided under the FDIA. 

Federal Reserve Governance 

Change in Procedures for Electing FRB Directors. The Act removes the authority of member 
banks’ representatives (Class A directors) to vote for the President of the Federal Reserve Banks. 

New Federal Reserve Board Vice Chairman of Supervision. The Act creates a position of Vice 
Chairman of Supervision on the Federal Reserve Board, with such individual to be designated by the 
President by and with the advice and consent of the Senate and to report semi-annually to Congress. 
The Vice Chairman is to oversee the supervision and regulation of firms under the Federal Reserve’s 
supervisory jurisdiction and make policy recommendations for The Federal Reserve with respect to 
such firms. 
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New Express Systemic Risk Duties. Identification and mitigation of risks to financial stability added 
as a responsibility of the Federal Reserve Board. 

Pay It Back Act 

Changes to TARP Authorization. The Act reduces the amount of funding authorized under TARP 
to $475 billion and precludes the establishment of any new TARP programs. It also eliminates the 
revolving feature of TARP authorization but provides that the authorized amount is not reduced by 
previously repaid TARP funds, committed guarantees that became or become uncommitted or 

realized losses. 

Deficit Reduction. Proceeds from the sale of Fannie, Freddie and Federal Home Loan Bank debt 
purchased under Treasury’s emergency authority and unused funds under the American Recovery 
and Reinvestment Act of 2009 must be used solely for deficit reduction. 

Insurance 

The Act creates a Federal Insurance Office ("FIO") with certain limited powers. Although it will not have 
substantive regulatory responsibilities, the FIO will facilitate the development of insurance expertise within 
Treasury and could portend increased federal involvement in the industry. Even with limited powers, the 
FIO is likely to provide an impetus for efforts to promote greater levels of national uniformity and will 
provide a federal focus for the coordination of international insurance regulation. In addition, the 
legislation enacts relatively non-controversial measures to streamline the market for nonadmitted 
insurance and reinsurance by limiting interstate application of regulation and encouraging implementation 
of uniform standards in these areas. Rep. Frank (D-MA) stated recently that there will be a "major push" 
in Congress to provide for an optional federal charter after the passage of broader financial regulatory 
reform, although he intends to stay neutral in the debate. For information on the creation of, and certain 
provisions relating to, the FIO, see slide 25, "Insurance Provisions." 

Federal Insurance Office 

FIO Establishment. The FIO is established within Treasury and will be headed by a director to be 
appointed by the Treasury Secretary. 

Functions and Powers. The FIO, under the direction of the Treasury Secretary, would monitor the 
insurance industry (including identifying issues or gaps in the regulation of insurers that could 
contribute to a systemic crisis in the insurance industry or U.S. financial system), monitor the extent to 
which underserved consumers and communities, minorities and low- and moderate-income persons 
have access to affordable insurance products, recommend to the Council any insurers (including their 
affiliates) that should be treated as systemically important, assist in administering Treasury’s 
Terrorism insurance Program, represent the U.S. at the International Association of Insurance 
Supervisors and determine whether state insurance measures are preempted by international 
agreements (as described below). 

The FIO’s information-gathering powers, which extend to any insurer or affiliate of an insurer 
that meets a minimum size threshold established by the FIO, includes the authority to issue 
subpoenas. 

The FIO is authorized to require submission of data or information from any person that 

writes insurance or reinsurance in at least 1 state. 
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Before collecting information directly from an insurer, the FIO is required to coordinate with 
other relevant regulators in order to determine whether the information is otherwise 
available. The FIO must also comply with the Paperwork Reduction Act. 

The Office of Financial Research will also have the power to collect certain data from 
insurers. It is expected that the Office of Financial Research and the FIO will share data. 

The Act contains a savings provision specifying that it will not be construed to affect 
development of U.S. trade policy, as well as a requirement that the Treasury Secretary consult 
with U.S. Trade Representative and Congress before concluding any international insurance 
agreement. 

International agreements may only take effect after the expiration of 90 days after the 
Treasury Secretary and the U,S. Trade Representative submit the agreement to Congress. 

The FIO is granted authority with respect to all lines of insurance except health insurance, long- 
term care insurance (except to the extent it is included with life or annuity insurance) and crop 

insurance. 

The director of the FIO serves on the Council in a non-voting advisory capacity, as will a sitting 
state insurance commissioner. A person appointed by the President with insurance expertise 
will serve on the Council as a voting member. 

The FIO will coordinate with the Federal Reserve in conducting stress tests, and the FIO’s 
approval is required to subject an insurer (or a company whose largest U.S. subsidiary as 
measured by total assets is an insurer) to the resolution authority. 

Preemption. The Act grants the FIO power to preempt any state insurance regulation that results in 
less favorable treatment of a non-U.S, insurer as compared to a U.S. insurer admitted in the state and 
is inconsistent with an international agreement on prudential measures. 

Covered agreements are written bilateral or multilateral agreements between the United States 
and foreign governments or regulators regarding prudential measures that achieve a similar 
outcome in consumer protection as state regulation. 

The FIO must notify and consult with the relevant state regulator prior to making a preemption 
determination. 

The preemption must be limited to the subject matter of the covered agreement. 

In any action for judicial review of a determination of inconsistency, the court must determine the 
matter de novo (Le., without providing Chevron deference to the FIO’s decision). 

The preemption provisions may not apply to state insurance measures governing rates, 
premiums, underwriting, sales practices, coverage requirements, the application of antitrust law 
or measures governing capital or solvency, unless such measures treat non-U.S, insurers less 
favorably than U.S. insurers. 

International agreements could, however, potentially be used to reduce the collateral 
requirements applicable under state insurance laws to reinsurance obtained by a U.S. 

insurer from a non-U.S., non-admitted reinsurer. 

Reports. The Act requires the director of the FIO to submit a number of reports to Congress. 

Within 18 months, the director must submit a report on improving U.S. insurance regulation, 
which must cover, among other things: systemic risk issues; capital and liquidity standards; 
national uniformity; consolidated supervision and international coordination of regulation. 
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Additionally, the report must consider costs and benefits of potential federal regulation of 
insurance; feasibility of regulating only certain lines at the federal level; regulatory arbitrage; 
developments in the international regulation of insurance; consumer protection; and 
potential consequences of subjecting insurance companies to a federal resolution authority. 

Annually, beginning September 2011, the director must submit reports to Congress on the 
insurance industry and on any preemption action taken. 

By September 2012, the director is required to submit a report on the breath and scope of the 
global reinsurance market and the critical role such market plays in supporting insurance in the 

By January 2013, the director is required to submit a report on the ability of state regulators to 
access reinsurance information following the passage of the Nonadmitted and Reinsurance 
Reform Act (described below), with an update to be provided by January 1,2015. 

Nonadmitted Insurance Provisions 

Background. The Nonadmitted and Reinsurance Reform Act, included in as Subtitle B of Title V of the 
Act, is substantially identical to bipartisan legislation which was unanimously passed by the House on 
September 9, 2009 before being subsequently referred to the Senate Committee on Banking, Housing, 
and Urban Affairs. Provisions, which become effective 12 months after enactment, are generally 
designed to streamline the market for nonadmitted insurance and reinsurance by limiting interstate 
application of regulation and encouraging implementation of uniform standards. 

Nonadmitted Insurance Provisions. The Act limits state regulatory authority with respect to 
nonadmitted insurance strictly to the home state of the insured, except with respect to certain workers 
compensation plans. 

In addition, the Act: 

prohibits states from imposing eligibility requirements on nonadmitted insurers domiciled in 
a U.S. jurisdiction except in conformance with the criteria set forth in the National 
Association of Insurance Commissioners ("NAIC") model law or otherwise developed to be 

consistent across states, 

prohibits any state, other than an insured’s home state, from requiring a surplus lines 

broker to be licensed in order to sell nonadmitted insurance, 

eliminates state prohibitions on surplus lines brokers procuring insurance from 

nonadmitted insurers domiciled outside the U.S. and included on an NAIC list, and 

prohibits states, other than the home state of the insured, from requiring premium tax 
payments for nonadmitted insurance and encourages the development of an interstate 
compact to provide for payment, collection and allocation of such taxes. 

For certain sophisticated parties who request coverage from nonadmitted insurers, the Act 
eliminates state requirements that surplus lines brokers undertake diligence searches to 
determine whether coverage can be obtained from admitted insurers. Such "exempt 
commercial purchaser" is defined as any person who retains a qualified risk manager to 
negotiate insurance coverage, has paid aggregate commercial property and casualty insurance 
premiums in excess of $100,000 in the prior 12 months, and meets one of another set of criteria 
(net worth, annual revenues, number of employees, etc.). 

The Act provides that, beginning 2 years after enactment, states may not collect fees for 
licensing a surplus lines broker unless it has laws or regulations providing for participation in the 
NAIC’s national producer database (or an equivalent national database). 
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The Comptroller General is required to conduct a study to determine effect of legislation on the 

size and market share of the nonadmitted insurance market relative to the admitted market. 

Reinsurance Provisions. 

The Act prohibits a state from denying credit for reinsurance if the state of domicile of the ceding 
insurer recognizes such credit. The Act also reserves the sole responsibility of regulating a reinsurer’s 
financial solvency to its state of domicile. 

In each case, the home state must be NAIC-accredited or have requirements substantially 
similar to those necessary for accreditation. 

It also prohibits a state from requiring a reinsurer to provide financial information other than that 
which it is required to file with its domiciliary state. 

International Sovereign Assistance and Resources 

International Sovereign Assistance 

Effective immediately, the Act amends Bretton Woods Agreements Act to require the Treasury 
Secretary to direct the United States Executive Director of the International Monetary Fund to 
evaluate any proposed loan to a country by the Fund if the amount of the public debt of the 
country exceeds the gross domestic product of the country and the country is not eligible for 
assistance from the International Development Association (part of the World Bank that assists 
poor countries), and determine whether or not the loan will be repaid and certify that 
determination to Congress. 

If the Executive Director determines that a loan by the International Monetary Fund to a country 
will not be repaid, the Treasury Secretary is required to direct the Executive Director to vote in 
opposition to the proposed loan. 

If the International Monetary Fund approves such a loan, the Treasury Secretary must provide 
Congress with periodic assessments of the likelihood that the loans will be repaid in full. 

Conflict Minerals. The Act requires public companies to disclose whether certain minerals 
necessary to the functionality or production of their products originate in the Democratic Republic of 
the Congo. 

Reporting Requirements Regarding Coal or Other Mine Safety. Operators of mines must, in each 
periodic report filed with the SEC, include information that discloses the number of violations of health 
or safety standards. Mine operators must also include a list of mines that have a pattern of violations 
of health and safety standards. A violation of these requirements is considered a violation of the 
Exchange Act. 

Disclosure of Payments by Resource Extraction Issuers. Resource extraction issuers, which are 
defined as companies that engage in the commercial development of oil, natural gas, or minerals, are 
required to issue an annual report disclosing any payments made by the issuer to a foreign 
government or the Federal Government, for the purpose of commercial development of those 

resources. 
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To ensure compliance with requirements imposed by the IRS, we inform you that, unless explicitly 
provided otherwise, any U.S. federal tax advice contained in this communication (including any 
attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) 
avoiding penalties under the internal Revenue Code or (ii) promoting, marketing or recommending 
to another party any transaction or matter addressed herein. 
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From: 

Sent: 

To: 

Subject: 

Sue Konzelmann <s.konzelmann@bbk.ac.uk~ 

Thursday. April 14, 2011 5:54 AM 

Sue Konzelmann <s.ko~elmann@bbk.ac.uk>; Gerhard.schnyder@kcl.ac.uk; j.s.wfight@lse.ac.uk; maxc@fovaxgue-davies.com; 

Duncan.Sankey@Cheynecapital.com; stlwilkinson@ntlworld.com; siems@fulbrightmail.org; olivier.bu~bach@kcl.ac.uk; 

J.Black@lse.ac.uk; Colin.scott@ucd.ie; Niamh.haa~diman@ucd.ie; Blanaid.claa~ke@ucd.ie; cwilliam@law.illinois.edu; rmh-agu@uiuc.edu; 

Broome, Lissa L <lbrootne@email.unc.edu>; CoNey, John M <flnconley@email.unc.edu>; Omarova, Saule T <omeaova@email.unc.edu>; 

pzumbansen@osgoode.yorku.ca; mcondon@osgoode.yorku.ca; ppuri@osgoode.yorku.ca; ewaiizer@stikeman.com; 

Justin.obrien@unsw.edu.au; j .c.lockheal@~nassey.ac.nz; s.deakin@cbr.cam.ac.uk; ~n~acgaret.blaJr@vanderbilt.edu; 

wbratton@law.upem~.edu; s£wilkinson@ntlworld.com; jdarroch@schulich.yorku.ca; stout@law.ucla.edu; P.W.Ireland@kent.ac.uk 

FW: CALL FOR PAPERS: Risk Governance, A special issue of the Journal of Risk Management in Financial Institutions 

Hi everyone, 

I thought I’d forward this, in case it is of interest to anyone in the VoL network. 

take care, 

Sue. 

Dr Suzanne J. Konzelmarm 
Reader in Managenrent 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Prograrmnes in Corporate Governance & Business Ethics 

Birkbeck, University of London 
Malet Street Bloomsbuly 
London WC1E 7HX 

tel. ~44 207 631 6799 
fax. +44 207 631 6769 

http:/iw~’.bbk.ac.uk&~anopimanagementistaff/konzelmaun.shtml 

http://www.lccge.bbk.ac.uk/ 

..... Original Message ..... 

CALL FOR PAPERS 

Risk Governance 
A special issue of the Journal of Risk Management in Financial Institutions 

Corporate governance issues are at the forefront of many discussions. The focus of these discussions is primarily around shareholder control of boards and the protection of the interests 
of minority shareholders. The governance of an organisation’s risk-taking and risk-taking capaci~ is perhaps one of the most important functional aspects of how shareholder and creditor 
capital is used in the pursuit of strategic objectives and hence the definition of corporate governance should be greatly extended from the narrow focus on shareholder rights 

This special issue of the Journal asks financial risk managers to share best practices and theoretical concepts around the governance of both risk-taking and the assessment of risk-taking 
capaci~¢ at financial institutions. Risk governance takes place at the board level, via external governors, like regulators and stakeholders, and tl~rough the internal mechanisms of daily 
organizational operations. 

Special Editor, David R Koenig, the Publishers and Editorial Board ~velcome the submission of articles that address some of the f,allowing questions, as ~vell as other questions related to the 
governance of risk at financial institutions: 

* "9,qaat inf,armation is relevant for boards to be effective governors of risk-taking? 
* Are risk committees of the board mandatory from a best-practice standpoint and how do such committees effectively function? 
* Should the board have an independent process for assessing risk or can the organisation’s risk management function report both to management and the board? 
* Are there lessons from non-financial institutions’ governance of risk that can be adopted by financial institutions? 
* ~"nat rights do shareholders and creditors have for transparency on risks taken by the organisation? 
* How can an organisation disclose its risk exposures and risk governance without yielding infblrnation that could be a competitive advantage or used against it? 
* How can investors and creditors monitor changes in risk-taking by organisations? 
* ~Vhat are the best practices around the governance of risk models? 
* YVhat are the best practices around the governance of risk data and corporate data generally? 
* What are the best practices regarding the governance of operations and operational risks? 
* How do corporations govern their exposures to systemic risks? 
* How can regulators govern broad systemic risks’? 
* What are the best practices for internal communication about risk? 

The deadline ]2~r submission of articles to this special issue is the 14th September, 2011. A guide ]2~r authors, sample papers and other relevant in]f~rmation for submitting papers are available 
on the Author Guidelines page: http://wwwhenp/stewartcom/innfi/authors.aspx<http:~/www.prmia.~r~/oem~r~/~ink.php? 
URL at ]R0cDovL3 d3dy5oZ~V5yeXNOZX~cnQuY29tL2pvbWZpL2F 1dGhvcnMuYXNweA%3D% 
3 D&Name &Enc~ptedMemberID MTEwNiM4&Campai~nID 1822&CampaignStatisticsID 1694&Demo 0&Email smart.fiertz(~cheynecapi~l cam>. 

Submissions should be approximately 3,000-5,000 words and may be submitted to julie@hspublications.co uk<mailto:iulie(@hspublications co.uk>. Questions about this issue may be 
directed to David R. Koenig, Guest Editor, at david.koenig@thegovfund com<mailto:david.koeni~(~the~ovfund.com>. 



From: 

Sent: 

To: 

Subject: 

Sue Konzelmann <s.konzelmann@bbk.ac.uk~ 

Thursday, May 26, 2011 8:30 AM 

Sue Konzelmann <s.ko~elmann@bbk.ac.uk>; Gerhard.schnyder@kcl.ac.uk; j.s.wrighV~:lse.ac.uk; m~xc@fovaxgue-davies.com; 

Duncan.Sankey@Cheynecapitakcom; stlmlkinson@ntlworld.com; siems@fulbrightmail.org; olivier.bu~bach@kcl.ac.uk; 

J.Black@lse.ac.uk; Colin.scott@ucd.ie; Niamh.hm~diman@ucd.ie; BIanaid.clm~ke@ucd.ie; cwilIiam@law.illinois.edu; ruth- agu@uiuc.edu; 

Broome, Lissa L <lbroo~ne@email.unc.edu>; CoNey, John M <flnconley@email.unc.edu>; Omarova, Saule T <omeaova@email.unc.edu:>; 

pzumbansen@osgoode.yorku.ca; mcoudon@osgoode.yorku.ca; ppuri@osgoode.yorku.ca; ewaiize@stikeman.com; 

Justiu.obrien@unsw.edu.au; j .c.lockhea~t@tnassey.ac.nz; s.deakin@cbr.cam.ac.uk; tn~acgaret.blaJ@vanderbilt.edu; 

wbrattou@law.upenn.edu; sf.wilkinsou@uflworld.com; jdmroch@schulich.yorku.ca; stou@law.ucla.edu; P.W.Irelaud@keut.ac.uk 

Varieties of Liberalism pape~ 

Hi everyone, 

I’ve been updating the LCCGE website to reflect our work on Varieties of Liberalism; and since man?’ of you have been writing papers on this and related topics, I thought I’d see whether 
you have anything that you’d like me to post to the LCCGE website. The link to the Publications & Resources page [’or Varieties of Liberalism is: http://www.lcc~ebbk.acuk/publications- 
and-resources/varieties-of-liberalism I’m also happy to consider papers that might :fit into our other research streams. 

In the coming week, I’ll be circulating information about our up-coming 29 June meeting in London. For our evening ()pen Panel Presentation, I’d like to ask each team to present a brief 
sumraa~ of the experience of your country in the crisis. So please be thinking about what you might present in advance of our meeting. Julia, if you (or one of your colleagues in CARR) 
would like to present something on the LU, i’s experience -- to get another voice on the UK into the discussion -- that would be fantastic. 

I’m really looking forward to welcoming you to London and to moving our research forward. 

take care, 

Sue. 

Dr Suzanne J. Konzelmarm 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Prograrcanes in Corporate Governance & Business Ethics 

Birkbeck, University of London 
Malet Street Bloomsbuly 
London WC’IE 7HX 

tel. ~44 207 631 6799 
fax. +44 207 631 6769 

http:/iw~’.bbk.ac.uk&~anopimanagementistaff/konzelmam~.shtml 

http://www.lccge.bbk.ac.uk/ 



From: 

Sent: 

To: 

Subject: 

Sue Konzelmann <~s.konzelmann@bbk.ac.uk~ 

Monday, Jnne 6, 2011 4:24 AM 

Sue Konzelmann <s.ko~elmann@bbk.ac.uk>; Gerhard.schnyder@kcl.ac.uk; j.s.wrighV~:lse.ac.uk; maxc@fovaxgue-davies.com; 

Duncan.Sankey@CheynecapitaI.com; stlmlkinson@ntlworld.com; siems@fulbrightmail.org; olivier.bn~bach@kcl.ac.nk; 

J.Black@lse.ac.uk; Colin.scott@ucd.ie; Niamh.hm~diman@ucd.ie; BIanaid.clm~ke@ucd.ie; cwilIiam@law.illinois.edu; ruth- agu@uiuc.edu; 

Broome, Lissa L <lbroo~ne@email.unc.edu>; CoNey, John M <flnconley@email.nnc.edu>; Omarova, Sanle T <omeaova@email.unc.edu:>; 

pzumbansen@osgoode.yorku.ca; mcondon@osgoode.yorku.ca; ppuri@osgoode.yorku.ca; ewaiize@stikeman.com; 

Justin.obrien@unsw.edn.au; j .c.lockhea~t@tnassey.ac.nz; s.deakin@cbr.cam.ac.uk; tn~acgaret.blafi@vanderbilt.edu; 

wbratton@law.upenn.edu; sf.wilkinson@nflworld.com; jdmroch@schulich.yorku.ca; ston@law.ucla.edu; P.W.Ireland@kent.ac.nk 

VoL Strategy Meeting ar SASE Meetings in Madrid 

Hi everyone, 

I don’t know how many of us will be participating in the SASE Meetings in Madrid so I thought I’d include everyone ~n this invitation to join our VoL Network strategy meeung there. 

I’d like to set a date and time that is convenient for all involved, so if you will be in Madrid, please let me know when you’ll be arriving and what dates and times would be most convenient to 
meet-up. For those who are unable to j oin us in Madrid, no worries; we’ll be reporting back to the broader group and asking for further input at our 29 June meeting in London (I’ll circulate 
an e-mail about that meeting shortly ) 

Marc and I will be arriving on Tuesday evening (21 Jane) and returning to London on Sunday (17:10; 26 June). 

I’m looking forward to meeting those of you I haven’t yet met and to moving our collaborative research fots~ard. 

take care, 

Sue. 

Dr Suzanne J. Konzehnaun 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Prograrcanes in Corporate Governance & Business Ethics 

Birkbeck, University of London 
Malet Street Bloomsbuly 
London WC’IE 7HX 

tel. ~44 207 631 6799 
fax. +44 207 631 6769 

http:/iw~’.bbk.ac.uk&~anopimanagementistaff/konzelmaun.shtml 

http://www.lccge.bbk.ac.uk/ 



From: 

Sent: 

To: 

Subject: 

Sue Konzelmann <~s.konzelmann@bbk.ac.uk~ 

Monday, Jnne 6, 2011 4:35 AM 

Sue Konzelmann <s.ko~elmann@bbk.ac.uk>; Gerhard.schnyder@kcl.ac.uk; j.s.wrighV~:lse.ac.uk; maxc@fovaxgue-davies.com; 

Duncan.Sankey@Cheynecapitakcom; sIiwilkinson@ntlworld.com; siems@fulbrightmail.org; olivier.bn~bach@kcl.ac.nk; 

J.Black@lse.ac.uk; Colin.scott@ucd.ie; Niamh.hm~diman@ucd.ie; BIanaid.clm~ke@ucd.ie; cwilIiam@law.illinois.edu; ruth- agu@uiuc.edu; 

Broome, Lissa L <lbroo~ne@email.unc.edu>; CoNey, John M <flnconley@email.unc.edu>; Omarova, SaNe T <ommova@email.unc.edu:>; 

pzumbansen@osgoode.yorku.ca; mcondon@osgoode.yorku.ca; ppuri@osgoode.yorku.ca; ewaiize@stikeman.com; 

Justin.obrien@unsw.edn.au; j .c.lockhall@Inassey.ac.nz; s.deakin@cbr.cam.ac.uk; In~acgaret.blo~r@vanderbilt.edu; 

wbratton@law.upenn.edu; sf.wilkinson@nflworld.com; jdatroch@schulich.yorku.ca; stou@law.ucla.edu; P.W.Ireland@kent.ac.uk 

VoL Research NeW¥ork Meeting - London 29 Jnne 2011 

Hi everyone, 

I would like to confirm the arrangements for the 29 June Meeting of the Varieties of Liberalism Research Network in London So I thought I’d get in touch to find out who will be participating 
and whether you have any particular reqmrements. 

Please let me know your requirements and whether you plan to join us for: 

> Dinner (7pro, Tuesday evening, 28 June) - Balfo~tr’s Restaurant 
> Research Network Mceting (9:30am - 5pro, Wednesday, 29 June) - Birkbeck’s Main Building (room 745) 
> Evening public presentation and panel discussion (6:15pro, Wednesday, 29 June) - Clore Management Centre Lecture Theatre (room B01 ) 

If you could corffirm by Friday, 10 June, I’ll be able to circulate a preliminary agenda and further irfformation over the weekend. 

I am looking for~vard to out meeting and to ruoving out individual and collaborative research on varieties of liberalism forward. 

take care, 

Sue. 

Dr Suzanne J. Konzelruann 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Progratlm~es in COl~oorate Governance & Business Ethics 

Birkbeck, Universi~" of London 
Malet Street Bloomsbury 
London WC1E 7HX 

tel. -44 207 631 6799 
#ax. +44 207 631 6769 

http ://w~vw.bbk.ac.uk/manop/mana gement/staff/konzehnaun shtml 
http:/i~vww, lc c ge. bbk ac.uk/ 



BIRKBECK BUSINESS WEEK 
29 June 2011 

Slide li Introduction 

...... Va ie es of liberalism 
& {inancial crisis 

..... Sue K~{~nn, Director L~GE 

InternaUo~i ~esearch Network on VoL 

Birkbeck Business Week 

.... .................... ............. ............ London, 29 3une 20~ 

....... 

The Financial Crisis of 2008 has severely shaken confidence in liberal economic 
theory and policy. 

However, the sharply divergent experiences of the six Anglo-Saxon liberal market 
economies in the crisis suggest that it is not so much a crisis of liberal capitalism per 
se as it is a crisis of a particular ’variety’ of economic liberalism: the neo-classical 
incarnation that was evolved in the US and the UK. 

Our session this evening explores the question of why the process of economic 
liberalisation that preceded the crisis produced such variation in liberal capitalism, 
and how this contributed to the relative resilience of the Anglo-Saxon economic and 
financial systems when confronted with the challenge of the 2008 crisis. 

To investigate this more closely, we have coordinated an International Research 
Network on Varieties of Liberalism, with partners in each of the six Anglo-Saxon 
countries. 

So before I go further, let me introduce the representatives who are here this 
evening and will be participating in the panel discussion that follows my introduction 
to our research ... 

In the time I have this evening, rd like to sketch out our main arguments about the 
process of economic liberalisation and the apparent ’varieties’ we see in liberal 
capitalism. 

rll focus on the four main Anglo-Saxon systems, with only brief reference to 
Ireland and New Zealand; James and Naimh can then elaborate on the 
experience of these two countries, if questions arise afterward. 

We’ll then open the floor to a wider panel discussion, followed by questions and 
answers. 

{PAGE } 



Slide 2: Market Capitalization & Cost of bank ball,outs 

Market ~pitalization .............. 
& Co~ of bank bailouts 

Bank bail-out 

; ;~:~i~i~i~i~i~i~i~i~i~i~i~i~!i~i~i~i~i~i~i!i~9~009 GDP (March 2009) 

c~o~ o~o % 
% 

~ ~ -~ ~3 ~8 % 
USA ..... ~676.1 ......... 6.8 % 

8~e[ce: Financial Ximos 23 March 200# p.9. 1999 values are as of 31 May 
19992009 values are as of 17 March 2009; Stewa~ 2009. 

As a research network, what we’re really asking is whether there is there such a thing 
as Anglo-Saxon Capitalism. 

This is because closer examination suggests that the 2008 crisis may not so 
much be a crisis of Anglo-Saxon capitalism as it is a crisis of a particular variety of 
economic liberalism. 

As evident in the table on this slide, which compares the experience of the four 
largest Anglo-Saxon banking systems: 

Whilst the American and British banking systems were very badly affected by the 
crisis, the Australian and Canadian systems have proven much more resilient; 
their banking systems have even gained in terms of market capitalization 
compared with a decade earlier. 

The contrast is even starker when we consider the magnitude of the bank bail-outs: 

By March 2009, the US government’s bailout packages amounted to 6.8% of GDP, 
the UK’s 19.8% and Ireland’s a staggering 32%. 
By contrast, Australia used only 0.1% of GDP to help struggling banks and 
Canada and New Zealand, nothing at all. 

The national business systems and comparative corporate governance literatures 
underscore the similarities among these so-called ’liberal market economies’ and 
would have predicted similar trajectories. 

® 

And prior to the crisis, this was - on the surface at least - borne out in reality. 
Only as the crisis deepened, did it become evident that there were fundamental 
differences in the Anglo-Saxon banking systems - and perhaps even more 
crucially, in the underlying economic and political ideology upon which they were 
based. 

{PAGE } 



Slide 3i Varieties of Contemporary Liberalism 

Contemporary 
economic liberalism 

The return ~: economic iiberalism 

ira d eties ~i~i~i~mic liberalism 
Neo-cla88::}i~ili::i::tii::~::~::~::tii~i~ Britain & AmeriCa 

Can ads ...... 

Variet~ g~Ng from inte~retatio~ of theory 
and transla~i~ !nto ~o!!c~ ........... 
- Private sector an~ the ~te fi~ncial sector and 

the broader economy 

The return to economic liberalism was motivated by the apparent failure of Keynesian 
economic management to control the stagflation of the 1970s. 

¯ In this context, the theories of economic liberalism - championed by Milton 
Friedman, Friederich von Hayek and the Chicago School economists - provided 
an alternative. 

However, our analysis reveals two distinct ’varieties,’ that bear resemblance to: 

¯ the classical form of the early 20th century and 
¯ the pragmatic revision of classical liberalism that was proposed by the German 

Frieburg School economists during the interwar years - we’ll return to this in closing. 

In its neo-classical form, liberal economic theory sees markets as being self- 
regulating. If unimpeded, they are theorized to deliver optimal economic welfare and 
to neutralize differences in relative power. From this perspective, the role of 
government is merely to assure market freedom. 

If, however, private interests and differences in relative power are taken into account, 
there is a greater potential role for the state in setting and enforcing the ’rules of the 
game’ so as to allow markets to operate both fairly and effectively. 

Our analysis suggests that the neo-classical conceptualization of economic liberalism 
describes the form it takes in the American, British and Irish systems. 

By contrast, Canada and Australia’s approach allows a larger role for the state in 
preventing the potential for the abuse of the power associated with economic 
concentration - much like the ’ordoliberar conceptualization does. 

However, rather than representing deliberate alternative approaches to economic 
liberalisation, we find that in large part, these varieties were a product of the way that 
liberal economic theory was understood and translated into policy, which in turn 
shaped the relationship between the state and the private sector and the relative 
position of the financial sector within the broader economic system. 

Together, these determined the nature and extent of financial market regulation 
and the system’s relative stability during the 2008 crisis. 

{PAGE } 



The return to 
l i beta I ca pi lism ..... 

The return t0 ec0nomic liberalism inthe Anglo- 
Sa~on ~o [l~i~i~:i~:i~i~g ~h e 19~0s 

d i s c o ~ ~ ~:~~:~ ~ ~ io g~f th e A m e r i ca o II a r, 

UK introd~::~::~l~::i::~::~::~::~#~ petition & Credit ~ontrol’ and 

’R e agane ~i~~ Th a t che r i s m’ 
- Shift in balan¢e in favour of the private s#¢~6r - finance in 

particular - rei~i~e to the sta~8 
...... ..... 

¯ P r a g m a tic l i b e r alisation in Can a d a a n d A u st r ali a 
Liberalization accompani#8 by ’market friendly’ regulation 

Although the ascent of economic liberalism is most usually associated with the rise to 
power of the politically conservative governments of Ronald Reagan and Margaret 
Thatcher, its origins can be traced to the early 1970s and the liberal responses of the 
Nixon and Heath governments to the challenges of that decade. 

In 1971, in response to its first trade deficit since the First World War, President 
Nixon announced that the US would no longer provide gold backing for the American 
dollar. 

This effectively lifted the capital controls that had been introduced in 1944 under 
the Bretton Woods Agreement. 

With the collapse of Bretton Woods, international capital movement restrictions 
and fixed currency relationships were eliminated. 

Also in 1971, the UK Heath Government, struggling with a Sterling crisis, introduced 
a policy of ’Competition and Credit Control’ as part of an effort to liberalize the money 
markets and stimulate competition among banks; 

And it made a ’dash for growth,’ in an effort to combat unemployment. 

But these responses did little to resolve the inflationary crisis of the 1970s and early 
1980s. 

Nevertheless, in Britain and America, the 1980s ushered in a strengthening 
commitment to the liberal economic agenda, 

What came to be known as ’Reaganomics’ and ’Thatcherism’ represented a 
conscious rejection of Keynesian economic theory and a re-orientation of policy 
away from reducing unemployment and boosting growth, towards improving the 
productivity of individual sectors of the economy. 

{PAGE } 



In both countries, a strong central government, led by a charismatic leader, was able 
to effect a radical change in policy, emphasizing the merits of unfettered markets, 
private sector provision and withdrawal of the state from the economy. 

The apparent return to economic prosperity during the 1980s boosted confidence in 
neoclassical econom ic theory and policy. 

However, by the end of the decade, both the US and the UK had high levels of fiscal 
debt and responsibility for social welfare had been largely individualized. 

A less obvious outcome in both countries was a significant shift in relative power, 
with the private sector - finance in particular - increasing its influence relative to 
the state. 

In Canada and Australia, whilst the inflationary crisis of the 1970s undermined 
confidence in the state’s ability to manage the economy, it did not weaken support for 
the social welfare state. 

And the existence of countervailing forces, including strong regional governments 
and effective mechanisms for the participation of a range of stakeholders - including 
citizens and representatives from both sides of industry - resulted in a more 
pragmatic and ’balanced’ approach to economic liberalism that in some respects, 
served to enhance the capacity of the Canadian and Australian states. 

In both Canada and Australia, economic liberalism was interpreted and implemented 
by successive Liberal and/or Labour governments, in an incremental process that 
involved the co-operation of economic liberals and modernizing social democrats. 

Those policies that were seen to best serve the interests of society were evolved 
through a process that encouraged learning to take place when challenges were 
encountered. 

Canadian and Australian economic liberalism emphasised the merits of competition 
in markets (rather than focusing purely on market freedom) and it sought to limit the 
role of the state in the provision of services, but without compromising access to 
basic health, education and income security. 

¯ Economic liberalisation was therefore accompanied by regulation designed to 
permit the market to function effectively; 

And to the degree that public services were privatized, the state assumed a 
strong role in regulation in the public interest. 

~PAGE } 



Slide 5i Early effects & responses to crises 

Early effects & ............. 
responses to crises ............ 

ate cowboyd 

The A~iii~iii!i~iii~iiiiiii~ii~ings & Loan crisis 

O an a d ii:~ii~iiiiiiiiiiii~iiii~i~i ~ riti sh b a n k, i nsu r a n c e 
trust & ~es{ment house failures 

Looking into th e abyss ...... 

Despite differences in the process of liberalisation, its early effects were not the 
predicted nirvana; and all four countries faced financial crises during the 1980s and 
1990s. 

However, their contrasting responses are striking. 

Australia’s response - to the activities of its ’corporate cowboys’ during the 1980s, 
which resulted in corporate scandals, financial failure and a deep recession in 1990 - 
was corporate governance reform and prudential regulation. 

By contrast, the American response to the S&L Crisis had little or no direct effect on 
financial market regulation and supervision. 

During the 1980s and 1990s, rather than a more general crisis, Canada and the UK 
both experienced the collapse of a number of banks, insurance trusts and investment 
houses; however, this also resulted in opposing reactions. 

Canada strengthened prudential regulation and addressed the possibility of 
system ic risk. 

In Britain, bank collapses were viewed as problems confined to the individual 
firms involved. As a result, the main reform was the cessation of self-regulation 
and the replacement of the Securities and Investment Board by the Financial 
Services Authority. 

Thus, whilst all four systems had looked into the abyss, Australia and Canada 
concluded that it was not a place they wished to see again, and fenced it off. By 
contrast, the British and Americans contemplated its potential for risk sports. 
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Financial market 

Financial MarR~$ !iberalisation & regulatio~ 

-& ’Bi~ Bang’ ~_986 
...... ~nada & ~i~iii~i~i~i~i~i~i~iment~i & prudential 

A .Britain & m~}~::~~B regulation & return of 

UK integrated & US diffuse 

:~ Canada & Australia: Incremental liberalization & re- 
d,gumption .... ......... 
: National branch ba~i~g~S~6~ ........ 

Eramework of regulation e~iVes into ’twin peaks’ 
....... 

Whilst economic liberalization had begun with capital flow de-regulation during the 
1970s, and its attendant challenge to controlling the money supply, there was a clear 
divide among the four main Anglo-Saxon countries in their approach to further 
liberalization - particularly of stock markets. 

[] In the US and UK, the process was abrupt (’May Day’ 1975 in New York and 
1986 ’Big Bang’ in London); 

[] By contrast in Canada and Australia, liberalization was much more incremental 
and prudential. 

In this context, the nature of the relationship between the regulators and the 
regulated was shaped by the nature of the banks and the environment in which they 
operate. 

Long before the 1970s, both Britain and America had aspired to regain their position 
as a global financial centre, which was lost during the period of reforms following the 
1929 Stock Market crash. 

Thus, although the more obvious beginnings of financial market liberalisation can be 
located in the 1970s, its roots can be traced much earlier, to the 1950s and the 
emergence of Euromarkets, regulation-free markets where banks deal in currencies 
other than their own. 

Following World War Two, the enormous increase in the quantity of US dollars 
held by foreign banks, companies and countries (including the Soviet Union), 
gave rise to the need for a market in which to exchange them. 

During the cold war, this made London (rather than New York) an attractive 
centre for Eurodollar activities; and during the 1960s, the London Euromarket 
expanded rapidly, with the strong support of both the US and UK. 

¯ This was an important step in the return to dominance of the London and New 
York financial sectors, both internationally and in the national economic system. 

{PAGE } 



Interest in maintaining financial centres attractive to global capital encouraged ’light 
touch’ regulation in the US and UK. 

However, it is interesting to note that despite similarities in the process and outcomes 
associated with economic and financial market liberalisation in the two countries, 
their frameworks of regulation are at opposite ends of the spectrum. 

The UK takes an ’integrated’ approach, where a single universal regulator 
ensures consumer and investor protection, as well as the health and stability of 
financial institutions in all sectors of the financial services industry. 

By contrast, the US system is diffuse, with a plethora of institutions regulated by 
an equally complex system of federal and state regulatory agencies. 

Both systems have been criticized for their inability to provide supervisory oversight 
of financial institutions offering an ever expanding range of services. 

But whilst ’modernization’ of the financial services industry has been welcomed, 
regulatory reform has met with opposition from powerful industry insiders, 
lobbyists and political activists. 

In sharp contrast to the British and American financial systems - where regulators 
are responsible for regulating a market place, populated by highly mobile and 
internationalized institutions - the core of the Canadian and Australian financial 
services industry is a branch banking system in which a few large banks provide 
retail, commercial and investment banking services nationwide. 

In both Canada and Australia, prior to the adoption of the current ’twin peaks’ model 
of financial regulation, the approach was institutional, with the firm’s legal status 
determining the regulator responsible for overseeing its activities. 

However, as the boundaries between financial institutions became increasingly 
blurred by the diversification of services provided, in stages, financial market 
regulation evolved into a ’twin peaks’ system in which separate regulators are 
responsible for soundness and stability and for conduct of business. 

In Canada, the ’twin peaks’ approach evolved in stages, as challenges were 
confronted in the process of liberalisation; in Australia, its introduction followed the 
1996 Wallis Inquiry, whose objective was to reduce the potential for regulatory 
arbitrage and increase neutrality within the Australian financial system. 

Thus, in both countries, the process of financial market liberalisation was incremental 
and matched by flexible regulation designed to ensure that markets were stable and 
operated effectively. 

Let me now turn to our conclusions ... 
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Conclusions .... 

¯ The s~u~tui~in~ ~ole of theo ry a nd policy, 

~G etti n g i~ ~i~~i~6 g it wro n g? 

¯ Varie{ies o~ i:i:~:~alism & ~he crisis o~ 
contemporary capitalism 

Our analysis suggests that the structuring role of economic theory and policy is 
strongly tempered by context. 

Differences in the relative performance of the American and British banking systems, 
on the one hand, and the Canadian and Australian, on the other, appears to be a 
result of 

the form that economic liberalism assumed in these four countries, which itself 
was shaped by their interpretation of liberal economic theory and the way that it 
was translated into policy; 

this, in turn, had an important influence on the nature of the regulatory system 
that was evolved during successive stages of liberalization. 

It would be tempting to draw the conclusion that the Australian and Canadian 
regulators got it completely right during the lead up to the financial crisis, whilst the 
British and especially the Americans got it spectacularly wrong. 

However, this is demonstrably true only of the period around the sub-prime bubble 
and not of the period of economic liberalization as a whole. 

The American sub-prime bubble marked the end of a long period of sustained 
economic growth; and had the housing market been allowed to cool-off, the outcome 
- and the verdict with respect to neo-classical economic liberalism - might well have 
been very different. 

Despite the logical coherence of the pragmatic and balanced form that economic 
liberalism assumed in Australia and Canada, it is important to recognize that the 
process of incorporating it into policy was not part of an over-arching vision of 
economic and political doctrine. 

Rather, it evolved incrementally in response to events. 
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It is thus useful - in closing - to examine a third, more deliberate variety of liberalism: 
’ordoliberalism,’ which has its roots in the early postwar period. 

Following the 1929 Stock Market Crash and Great Depression, while Franklin 
Roosevelt was pledging a ’New Deal’ for Americans and John Maynard Keynes was 
writing The General Theory, intellectuals of the German Freiburg School were 
proposing a pragmatic revision of liberal economic policy. 

They argued that for the free market to function effectively, the state should 
assume an active role, supported by a strong legal system and appropriate 
regulatory framework. 

Without a strong government, they argued, private interests, in a system 
characterized by differences in relative power would serve to undermine 
competition. 

Whilst ordoliberalism contains many of the features that distinguish the Australian 
and Canadian varieties of economic liberalism from their American and British 
counter-parts, the crucial difference is that far from being accidental, ordoliberalism 
represents a deliberate approach to economic liberalisation. 

To what extent it would be possible to have deliberately imposed such an approach 
is a moot point. 

We would argue that in the final analysis, it is time to engage in a debate about the 
true nature of the varieties of liberalism that can be discerned. 

Only then will we be able to understand the type of liberalism that has failed and 
to identify ways out of the current crisis of contemporary capitalism. 

Let me know open the floor to our panel. 

Since I didn’t speak much about the experience of Ireland and New Zealand, I 
would first like to invite James Lockhart (from Massey) and Niahm Hardiman (from 
UC Dublin) to add a few words. 
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Irish m~d New ZeaJand story lines 

Ireland notes.doc; Notes on New Zealand.docx 

Hi evelNone, 

I thought I’d circulate some notes on the Irish and New Zealand story lines since these cases are not covered in the presentation notes I circulated earlier. 

If you have papers that you would like to have included in the folders for our 29 J~me meeting and / or circulated or posted to the LCCGE website (http://www.lccge.bbk.ac.uk/publications- 
and-resources/varieties-of-liberalism_), please forward them to me. My objective with the wcbsite is to provide a central location where irrfom~ation about our research on varieties of 
liberalisnr can be found. 

I’nr really- looking forward to welcoming you to London and to moving out research on VoL forward. 

take care, 

Sue. 

Dr Suzanne J. Konzelmann 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Progratlm~es in COl~oorate Governance & Business Ethics 

Birkbeck, University of London 
Malet Street Bloomsbury 
London WC1E 7HX 

tel. ~44 207 631 6799 
fax. +44 207 631 6769 

http ://w~vw.bbk.ac.uk/manop/mana gement/staff/konzelmann shtml 
http:/i~vww, lc c ge. bbk ac.uk/ 
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FW: SASE 2012 Mini-Conference Themes: Call for Proposals 

Hi everyone, 

I thought this might be of interest as an additiona[ item to put on the Agenda for our 29 June meeting. This year, we have a sessmn in one of the SA SE Mani Conference Streams .. We might 
consider proposing a Mini-Conference theme on VoL for the 2012 meetings 

take care, 

Sue. 

Dr Suzanne J. Konzelmann 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Progratlm~es in Co12oorate Governance & Business Ethics 

Birkbeck, Universi~" of London 
Malet Street Bloomsbury 
London WC1E 7HX 

tel. -44 207 631 6799 
#ax. +,q4 207 631 6769 

http ://www.bbk. ac .~tk/raano p/mana~ eraent/st a ffikonzelraann, shtml 
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SASE 2012 Mira-Conference Themes: 

Call for Proposals 

Global ShiRs: Implications for Business, Govermnent and Labor 

Mini-Conference Theme Proposal Deadline: September 9, 2011 

As they have in the past years, thematic mini-conferences will f,arm a key element 
of next year’s annual conference at MIT. You are now invited to submit proposals 
for mini-conference themes. Up to eight mini-conference themes will be selected 
for inclusion in the Call for Papers by the program conmaittee, which may also 
propose themes of its own. Preference will be given to proposals lil~ed to the 
overarching conference theme, "Global Shifts: Implications f,ar Business, Goverlmaent 
and Labor," but mini-conferences on other SASE-related themes will also be considered 

Proposals for mini-conference themes must be submitted electronically to the members 
of the program committee by September 9, 2011 All mini-conference proposals should 
include the name(s) and email addresses of the organizer(s), together with a brief 
(one-paragraph) description. As in previous years, each mini-conference wi 11 consist 
o[’2 to 6 panels, which will be featured as a separate stream in the program 
Each panel wil[ have a discussant, meaning that selected participants must submit 
a completed paper in advance, by June 1,2012. Submissions ~2~r panels will be open 
to all, on the basis o17 an extended abstract. If a paper proposal cannot be accommodated 
within a mini-conference, organizers will forward it to the most appropriate research 
network as a regular submission 

Consult the online program for the SASE 2012 theme Please see www.sase.org [http://r20.rs6.net/tn.isp? 
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I%V: LSN Corporate & Financial Law: Interdisciplinm3~ Approaches e Journal Vol. 7 No. 36, 06/20/2011 

Hi everyone, 
I thought I’d forward this since it may be of interest to the broader network. 

take care, 
Sue. 

Dr Suzanne J. Konzeimann 

Reader in Management 

Di~ector~ Post G~aduate Programmes in Corporate Governance & Business Ethics 

Birkbeok, University of Londor~ 

Halet Street Bloomsbury 

London WC1E 7HX 

tel. +44 207 631 6799 
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From: Mathias Siems [mailto:siems@fulbrightmail.org] 

Sent: Non 20/06/2011 16:20 
To; Sue Konzelmann 
Subject; Fwd: LSN Corporate & Financial Law: Interdisciplinary Approaches eJournal Vol. 7 No. 36, 06/20/2011 

Hi Sue, 

This piece seems to be relevmat tbr us. 

Best wishes 

Mathi~ 

"A Comparison of the Handlin~ of the Financial Crisis in the United States. the United Kingdom, and Australia"[[!iiiill Free Download ]1 
Villanova Law Review. Vol. 55. No. 3. 2010 

ELIZABETH F. BROWN Georgia State University, Department of Risk Management and Insurance 

Email: elizabeth brown@lawyer.corn 

The United States has over 115 different state and federal government agencies regulating financial services, which encompasses ba~lldng, securities mid insurance finns 

and products. Various colnmentators have noted that at leas1 part of the blame for the financial crisis of 2007-2009 in the United States was due to the mgulatoW gaps 

that exisled bem, een these agencies mad the mgulatoly aacbitrage in which some financial service finns engaged. They have suggested that the United States would 

benefit from consolidating its regulatory- structure either along the lines of the "twin peaks" model employed by Australia or the single regulator model employed by the 

United Kingdom. Opponents of consolidation, however, have argued that consolidated regulatoi3/stmctulvs, particulaacly the single regulator model used by the United 

Kingdom, did not insulate nations from the current financial crisis. 

This article examines: (1) how the regulatory structures in the United States, the United Kingdom, and Auslralia influenced how each nation regulated financial services 

prior to the crisis, (2) to what extent the ditt~mnt regulatory structures aff}cted the types ~md severity of the financial shocks each nation experienced, and (3) how the 

regulatory slructams am influencing what regulatory, reforms aace considered necessary to avoid or minimize similar problems to the ones confh)nted in this crisis in the 

future. The evidence from this examination suggests that AustraJia was able to avoid many of the problems that arose in the United States mad the United Kingdom and 

that this was at leas1 paNy due to its re, in peaks regulatoly structuie. As a result, the United States probably would benefit if it enacted reform proposals that moved 

the United States closer to a t-a, in peaks model like the one employed by Aus~tralia. 
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SASE Mini Co~fference Theme Proposal - Deadline 9 September 2011 

Hi everyone, 

We discussed the idea of a ?,/hni Conference proposal on ’Varieties of Liberal Capitalism’ for the 2012 SASE Meetings at MIT and agreed that we would submit one. (See: 
http://www.saseor~/index.php?option corn content&task view&id 322&Itemid 1) 

I’ve contacted the organizers of this year’s Mini Conference on The Rise and Fall of Neo-liberalism, in which we had a session, and asked if they would like to participate in any way -- I’ll let 
you know what I hear back from them. To get things moving forward with our proposal, please send me ideas about sessions / topics that you would be interested in our including (a brief 
ovelwiew is sufficient). I will then put together a draft proposal for circulation and input from the rest of the group. 

I think this is a vely exciting opportunity and look for~vard to working together on the proposal -- and hopefully-, if we’re successful, for the Mini Cotffcrence at MIT. 

take care, 

Sue. 

Dr Suzanne J. Konzelruann 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Progratlm~es in Co12oorate Governance & Business Ethics 

Birkbeck, Universi~" of London 
Malet Street Bloomsbury 
London WC1E 7HX 

tel. -44 207 631 6799 
#ax. +,*4 207 631 6769 
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Recommended Readings on VoL and associated topics 

tti everyone, 

We discussed the idea of putting together a list of readings that would be of relewmce to the VoL research network ... So I thought I’d begin to compile it to post to the LCCGE website. 

Please send me the references [’or items that you would like to see included in the list. 

So far, items include: 

Busch, A (2009) Bar~ing Regulation and Globalization. Oxford University Press. 
Chang, H-J (2008) Bad Samaritans: The Myth of Free Trade and the Sectret Histo~ of Capitalism. NY: Bloomsbury Press. 
Garnble, A. (1996) Hayek: The Iron Cage of Liberty. Wes~,de~v Press. 
Ho, K (2009). Liquidated: An Ettmography of Wall Street. Duke Universit’5~ Press. 
Lounsburf, M & P. Hirsch (2010) Markets on Trial: The Economic Sociology of the US Financial Crisis. Ernerald Group Publishing. 
O’Brien, J (2003) Wall Street on Trial: A Corrupted State? Hoboken: John Wiley- and Sons. 
Turner, A. (2009) The Turner Revie~v: A Regulato~ Response to the Global Financial Crisis (Chapter 1) (http://www.fsa.gov.ak/pubs/otheriturner review.pdI) 

take care, 

Sue. 

Dr Suzanne J. Konzelmarm 
Reader in Managenrent 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Prograrcanes in Corporate Governance & Business Ethics 

Birkbeck, University of London 

Malet Street Bloomsbm3~ 
London WC’IE 7HX 

tel. ~44 207 631 6799 

fax +44 207 631 6769 

http :/i~v,aav.bbk.ac.uk/manopimanagementistaff/konzelmalm.shtml 
http://w~vw.lccge bbk.a c uk/ 



From: 

Sent: 

To: 

Subject: 

Attach: 

Sue Konzelmann <~s.konzelmann@bbk.ac.uk~ 

Saturday, JNy 2, 2011 9:10 AM 

Sue Konzelmann <s.ko~elmann@bbk.ac.uk>; Gerhard.schnyder@kcl.ac.uk; j.s.wrighV~:lse.ac.uk; maxc@fovaxgue-davies.com; 

Duncan.Sankey@Cheynecapitakcom; silwilkinson@ntlwofld.com; siems@ihlbrightmail.org; olivier.bn~bach@kcl.ac.uk; 

J.Black@lse.ac.uk; Colin.scott@ucd.ie; Niamh.hm’diman@ucd.ie; BIanaid.clm’ke@ucd.ie; cwilIiam@law.illinois.edu; ruth- agu@uiuc.edu; 

Broome, Lissa L <lbroo~ne@email.unc.edu>; CoNey, John M <flnconley@email.unc.edu>; Omarova, SaNe T <omeaova@email.unc.edu:>; 

pzumbansen@osgoode.yorku.ca; mcondon@osgoode.yorku.ca; ppuri@osgoode.yorku.ca; ewaitze@stikeman.com; 

Justin.obrien@unsw.edn.au; j .c.lockheal@Inassey.ac.nz; s.deakin@cbr.cam.ac.uk; In~acgaret.blo~@vanderbilt.edu; 

wbratton@law.upenn.edu; jdmToch@schulich.yorku.ca; stout@law.ucla.edn; P.W.Ireland@kent.ac.uk 

Planned VoL Meetings and Activities 

PROPOSED MEETINGS & ACTIVITIES 2011-12.doc 

Hi evelNone, 

I thii,2¢ this is the last in nry series of e-mails relating to our nreeting in London - m~til the time to start circulating follow-up items arrives. Attached is the revised schedule of proposed 
net~vork meetings and activities, taking us well into 2012. 

take care, 

Sue. 

Dr Suzanne J. Konzelmarm 
Reader in Managenrent 

Director, London Centre for Corporate Governance & Etl-fics 
Director, Post Graduate Prograrcanes in Corporate Governance & Business Ethics 

Birkbeck, University of London 
Malet Street Bloomsbuly 
London WC’IE 7HX 

tel. ~44 207 631 6799 
fax +44 207 631 6769 

http :/i~v,aav.bbk.ac.uk/manopimanagementistaff/konzelmalm.shtml 
http://w~vw.lccge bbk.a c uk/ 



Flom: 

Sent: 

To: 

Subject: 

Sue Konzelmann <s.konzelmann@bbk.ac.uk> 

Monday, July 18, 2011 4:34 AM 

Sue Konzelmann <s.konzelmann@bbk.ac.uk>; Gerhard.schnyde@kcl.ac.uk; j.s.wrigh@lse.ac.uk; maxc@tbwJcgue-davies.com; 

Duncan.Sankey@Cheynecapital.com; s£wilkinson~ntlworld.com; siem@fulblightmal.olg; olivier.bu~bach@kcl.ac.uk; Colin.scor~,ucd.ie; 

Niamh.ha~diman@ucd.ie; Blanaid.clarke@ucd.ie; cwilliam@law.illinois.edu; ruth-agu@uiuc.edu; Broome, Lissa L <lbroome@email.unc.edp; 

CoNey, John M <jmconley@email.unc.edu>; Omarova, SaNe T <omarova~@~email.unc.edu>; pzumbansen@osgoode.yorku.ca; 

Incondon@osgoode.yorku.ca; ppuri@osgoode.yorku.ca; ewaitze@slikeman.com; Justin.obrien@unsw.edu.au; j.c.lockhart@~Inassey.ac.nz; 

s.deakin@cbr.cam.ac.uk; In~xgaret.bloJ@vanderbilt.edu; wbratton@lau,.upenn.edu; jdarroch@schNich.yorku.ca; stout@law.ucla.edu; 

P.W.Irel~ld@kent.ac.u~ Sebastial.Dellepiane@ua.ac.be; @~gmail.coln; john.cioN@ucr.edu 

FW: Call for proposals: Special Issue of Socio-Economic Review (Vol. 11, Janua~, 2013) 

Hi everyone, 
I just received the e-mail (below) asking for proposals for a Special Issue of the Socio-Economic Review and thought I’d circulate it to see whether anyone might be interested in 
working together on such a submission relating to Varieties of Economic Liberalism. 
If you are, please let me know and if there is sufficient interest, we’ll put something forward. 

take care, 
Sue. 

Director, London Centre for Corporate Governance & Ethics 

Birkbeck, University of London 

Haqet Street Bloo~’sbury 

Lo~do~ WCIE 7HX 

tel. +44 207 631 6799 

~ax. +44 207 631 6769 

httD://~w.bbk.ac.uk/manop/management!staff/konzelmann.shtmi 

http:iii~w, lccge.bbk.ac.uk/ 

From= Society for the Advancement of Socio-Economics (SASE) [mailto:mzuber@sase.org] 

Sent= Mon 18/07/2011 09:30 
To= Sue Konzelmann 
Subject= Call for proposals: Special [ssue of Socio-Economic Review (Vol. :[1, .]anuary, 20:[3) 

Having trouble viewing this email? Click here 

Cal~ for proposals: Special Issue of Sodo-Economlc Review (VoL I1, January, 2:013) 

Sodo-Economic Review is @eased to invite proposals for a thematic Speda[ Issue to 

be published in January 2013. A proposal should contah~ the fo[[ow~n~ information. 

1. The names, contact deLai[s, and positbns of Lhe proposed GuesL EdiLor{s) together 

with brief biographical details. 

2. The titte of the proposed speda[ issue 

~. A brbf description of the rationab behind the proposal, its planned scope, 

innovative nature in re~atbn to existh~!~ published work, and its ~ike[y rebvance for 

readers d Sodo-Economk Review (see the Editorial Po[ky SLatemenL of 

4. A one-page summary "cat[ for papers’" ~ndicatin~ the main theme, key topics, and 

methodob~ca[ foc~ for public submissions to the Special issue. White most editors 

wig utilize a nix of h~ited and open submissbns, Speda[ Issues (:a~ be considered 

on the basis of only h~ited submissbns h rare cases. (~n case h~vited contributions 

are p[anned, @ease provide a [1st contah~h~g 300 word absLracts, informatbn about 

the auLhors and indkatbn of Lhe~r commiLmenL) 

The Chief Editor wilt assess format proposa[s for the Special issue in consultation with 

the Ed~t@s. We reahze that some proposals may be rather embryonic ideas, 

whereas others may be more fui[y developed {e.g. in conjunction with conference, 

workshop or other event}. The Chief Editor ~s happy to !~ive informal a61ce in 

advance of a brma[ proposal 

Guest editors of Special issues are responsible for assu~ing that authors adhere to 

SER"s editolla[ policy and format guidelines. The manuscripts wilt be re~fiewed 

according to SER standards. Re,dewers should be informed that the artk:[es assi!~ed 

to them are being considered for a 5peda[ Issue. The word count of each paper 

shou[d be beLween 6,000 and 10.000 wordso The Lota[ word eunt w~[[ noL usua[[y 

exceed 70,000 words (h~c[ud~ng refs, notes, diagrams and tab[es).Guest EdiLors 

be asked to work according to the fo[bwing timetable: 

September I, 2011: Deadline for submission of proposals fo~ the Speda[ 

~ssue - ~ be sent to Gre~ry Jackson (Grego~.Jackson@fu-berlin.de). 

September 15, 201 I: NotificaLion of accepLance to the GuesL EdiLors. 

O~tober 1, 2011: Issue of Lhe pub[k "cat[ for papers" for the Speda[ issue. 

March 1, 2012: Deadline for first s~bmission of papers. Begin of review and 

~ ekdsion process. 



Septen~ber 2~0, 2:012.: Deadline for submission of productiomready final 

manuscripts. 

Forward email 

This email was ~rl~ to s, ko~lzeimann@bbk, ac.uk by mzuber~sase.orq :: 

Update Profile/Email Address instant removalwith SafeUnsubscribe" Privacy Policy, 

Society for the Advancement of Socio-Economics (SASE) i 19 rue Amelie :: Paris i 75007 :: France 



From: 

Sent: 

To: 

Subject: 

Jus~tin O’Brien ~ustin.obrien@unsw.edu.au> 

Thursday, July 21,2011 3:16 AM 

Sue Konzelma~n <s.konzelma~n@bbk.ac.uk> 

Sue Konzelmann <s.konzelmann@bbk.ac.uk>; Gerhard.schnyder@kcl.ac.uk; j.s.wfigh@lse.ac.uk; marc@ibvaxgue-davies.com; 

Dunc~.Sankey@Cheynecapiml.com; sf.wilkinson@ntlworld.co~n; sie~ns@fulbrightma£org; olivier.bulzbach@kcl.ac.uk; 

Colin.scott@ucd.ie; Nim~h.hm’dim~@ucd.ie; BlmiaJd.cl~xke@ucd.ie; cmlliam@law.illinois.edu; ruth-agu@uiuc.edu; Broome, Lissa L 

<lbroome@email.unc.edu>; Conley, John M <jmconley@e~nail.unc.edu:>; Omarova, Saule T <omarov@e~nail.unc.edu:>; 

pzumbansen@osgoode.yorku.ca; Incondon@osgoode.yorku.ca; ppuri@osgoode.yorku.ca; ewailze@stikeln~.com; 

j.c.lockhart@massey.ac.nz; s.deakin@cbr.cam.ac.uk; margaret.blair@vanderbilt.edu; wbratton@law.upenn.edu; 

jdarroch(~schulich.yorku.ca; stou@law.ucla.edu; P.Wireland@kent.ac.uk; Sebastian.Dellepimae@ua.ac.be; @gmail.com; 

john.cioffi@ucr.edu 

Sydney 

Dear 

I mn currently making anangements ibr hotel accommodation m~d flights for The Sydney meeting. ’][’he prim~cy discussmats roll be Sally Wheeler, Paddy Ireland, 

Roman Tomasic m~d I am aw~ting coat]rmation from Jm~fie Peck. 

As I unde~tand it, the follomng participants have confirmed: 

Sue 

Marc 

Mathias 

James Lockhart 

Cindy Williams 

Saule 

At this s~age no one from Dublin temn can come, although my understaaading is that concept will be available to allow discussion in Sydney a~d feedback. 
I still have not heard who from Canada will be coming. 

In order to facilitate the booking of airline tickets and hotel, please email with preferred flights and cost so we can get travel agent to book. We will pay lowest 

economy airfa, e. 

I look forwazd to welcoming you to Sydney. 

Sent from my iPad 

On 18/07/2011, at 18:38, "Sue Konzelmann" <s.konzelmann,@~bbk.ac.uk> wrote: 

Hi even/one, 
I just received the e-mail (below) asking for proposals for a Special Issue of the Socio-Economic Review and thought I’d circulate it to see whether anyone might 
be interested in working together on such a submission t~lating to Varieties of Economic Liberalism. 
If you are, please let me know and if there is sufficient interest, we’ll put something forward. 

take care, 
Sue. 

Director, London Centre io~ Corporate Governance & Ethics 

Director, Post G~aduate Progra~l~aes in Corporate Governance & Business Ethics 

Birkbeck, University of London 

Halet Street Bioomsbury 

Lo[~don WC1E 7HX 

tel. +44 207 631 6799 

fax. +44 207 631 6769 

http:!!www.bbk.ac.uk!manop/mana@ement/staff/konzelmann.shtml 

http://wsw, lcc@e.bbk.ac.uk/ 

From: Society for the Advancement of Socio-Economics (SASE) [mailto: mzuber@sase.org] 

Sent." Mon :18/07/20:1:!. 09:30 
To." Sue Konzelmann 
Subject." Call for proposals: Special Issue of Socio-Economic Review (Vol..tl, January, 20"13) 



Having trouble viewing this email? Click here 

Call for proposals: Speda~ ~ssue of" Sodo-Economi~ Revfew (Vol. 11, January, 

SodooEconomic Re\dew is pleased to in\dte proposals for ~ thematic Spec~[ ~ssue to 

be published in January 2013. A p~oposa[ should contain the fo[[owin8 ~nformation. 

1. The names, contact details, and positions of the proposed Guest Editor(s) to~ether 

with brief b[o~{raphica[ 

2. The title of the p~’oposed speda[ issue 

3. A brief description of the rationale behind the proposa[~ its planned scope, 

innovative nature in relation to existing published work, and its likely relevance for 

~ e~ders of Soda-Economic Review (see the Editorial Policy Statement of SER). 

4. A one-pa~{e summa~ "(:at[ for papers" indicating the main theme, key topics, and 

methodological foe1 for public submissions to the Special ]ssue. While most editors 

wig uLi[ize a m~x o~ ~nviLed and open submissions. Speda[ ~ssues can be considered 

on the bas~s of only invited submissions in ~are cases. (In case invited contributions 

are planned, please provide a list containing 300 word abstracts, information about 

the authors and indication of their commitment.) 
The Chief Editor wit[ assess format proposals for the Special Issue in consuttation with 

Lhe Editors. We realize that some proposals may be ~’ather emb~,/onic ideas, 

whe~’eas oLhers may be more fully developed (e.g. in conjunction with con[e~’ence, 

workshop or other event). The Chief Ed~to~ is happy to give info~ mat advice in 

~dva~ce of a format proposal 

Guest editors of S#ecia[ issues are responsible for assurin~ that authors adhere to 

SER’s editorial po[ic~ and format ~uide[ines. The manuscripts wilt be reviewed 

accordin~ to SEE standards. Reviewers should be info~’med that the articles assisned 

to them ~e be~n~ considered for a Special Issue. The word count of e~ch paper 

should be between 6,000 and 10,000 wo~ds. The tot~[ word count wilt not usually 

exceed 70,000 words (including refs. notes, diagrams and tables).Guest Editors 

be asked to work according to the fo[towin{{ timetable: 

September 1, 2011 : Dead[ine for submission of p[’oposa[s ~or the Speda[ 

Issue - to be sent to Gregow Jackson {GregoH.Jackson@fu-bertin.de). 

September 15, 2011: Notification of acceptance to the Guest Editors. 

aether 1,2011: Issue of the pub[ic "c~[[ for p~pers" for the Specia[ Issue. 

Mar~h 1, 2012: Deadline for first submission of papers. Begin of review and 

revision process. 

September 30, 2012: Deadline fat" submission of production-ready ~ina[ 

m~nuscripts. 

Forward entail 

This emaii waa aeat to a.konzelmann@bbk.ac.uk b~ mzuber@saae.om :: 
Update Prof:ile/Email Address Instant removalwith SaFeUnsubscribef’~ Privacy Policy, 

Society for the Advancement of Socio-Economics (SASE) :: 19 rue Amelia :: Paris :: 75007 :: France 



F~m: 

Sent: 

To: 

Subject: 

Williams, Cynthia <cawillia@lawtlinois.edu~ 

Saturday, September 10, 2011 10:10 AM 

CoNey, John M <jmcoNey@email.unc.edu>; Saule Omarova < ~ymhoo.com>; Broome, Eissa E <lbroome@email.unc.edu> 

Sue Ko~elmmm <s.ko~elmann@bbk.ac.uk>; mavc@tbvargue-davies.com 

NeoliberaJism in the U.S. 

Deal Team, 

I think to understand the variety of neoliberalism that developed in the U.S. it is very important to understand the corporate sponsors and their networks of think 

tanks, dubiously named "dt~zens" organizations, the academics and academk h~stitut~ons they have generously supported, etc. 

For a chilling read on t:hat topic, search Goog~e for "JarH~ Meyer," and "Koch Brothers." It’s a long k~vest~gal:[ve report published [r~ the New Yorker. f couMn"t e.-maH 

I’ve known about Koch Industries’ ( oH, gas and p~pe[ine company) utter d~sregard for the law, espedaHy environmental law, for a ~ong time~ and also their support 

for libertarian poHtidans~ What [ d~dn’t know ~s how many of the right wing tMnk tanks, ersatz dt~zens’ groups, and the like they’ve estaM[shed (Cato Institute, 

Mercatus Center at George Mason, which has been pumph~g o~Jt anti-regulatory papers at a ferodous pace and ~s headed by Koch Industr%/s head lobbyist in 

Washington; Amerk:ans for ~Yospedtv, CRizens for a Sound Economy, Citizens for the Er~vironment, etc., etc.) Thev have been supporting these institutions to the 

tune of hundreds of millions of dollars over the]ast 15 years or so. 

Following up the h~l:ormsdon from the Road 2zorn Nont ~eZez2n~ edited bV Ph222p N2zowsk2 al~d D2etez P2ehwe. 
T s6rzt LO "’}}’.’ , ~"he chapte~ on the birth of ~"erica~ neoliberalism shows that the Chicago school of economics, ar’d law and 

economJcs~ has been funded f£om the sLazt (1947) by a c)nservaLJve businessma~i (Hazoll Luhnew) and his foLHida~:~on, %he Ve]ker 

Foundation, whose goals were to dismantle the New Deal, of course de-legitimize unions, and promote a new view of antitrust 

that permits--indeed encourages--much larger, essentially monopolistic companies so long as "consumer welfare is enhanced" 
Lhrough lower prices. This Js exactly what Chicag} antitrusL v~}ws have ~emi~tted, a~d Lhey~v} hee~ very ~nfluentJal both 

academia and at Lhe FTC. And as corapanies becone bigger, theze aze of ceurse s}rioL1S pel it~cal imp] JcaL~ons. LLlhnew 

the Free Market Study and then the Antitrust Study izom 194/ through 1965~ and was influential in getting Milton Friedman 

hired--and then funded a Law and Economics program. Indeed Friedman’s book Capitalism and Freedom (1962) is arguably the book 

Hont Pelerin was also funded by Luhnow and by Credit Suisse: an annual gathering of neoliberals from 1948 on which meets to 

discuss various issues, and over the years has become ""ore extreme/A’-erican. Hayek was the P~esident from 1948-i960. 

I guess this Js what: George Soros is tryi[zg Lo d) now with his Institute [or N)w Eco[K)mic Thinking at 

C i 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Sue Konzelmann <~s.konzelmann@bbk.ac.uk~ 

Tuesday, October 4, 2011 6:25 AM 

London Centre for Corporate Governance & Ethics (LCCGE) 2011 - 12 Monthly Semiar Series 

Seminar Schedule 2011 - 12.doc 

Hi eye,one, 

I’m pleased to invite you to participate in the LCCGE’s 2011-12 Seminar Series. The Schedule is attached. 

As you roll see, we have a ve~ interesting series of seminars lined-up. We’ll begin with an open discussion of research projects that all of us are worldng on, interested 

in starting-up or completing. If you’d like to present something more formally (using powerpoint or video), please let me know. 

All office Seminars are open to anyone interested in participating -- so please tbrwaJcd this to others who might like to join us. They will take place in Birkbeck’s Main 

Building, room 629, t?om 6 - 7:30pm. Drinks and light rel}eshments will be ~rved. 

I fl~ink this will be a great way to kick-offthe new year a~d to stren~hen existing research collaborations and build-up new ones within the Research Centre and with 

other colleagues and Centres. I look forward to welcoming you on the 21 st and to a great year ahead. 

take care, 

Sue. 

Dr Suzatme J. Konzelmann 

Reader in Management 

Director, London Centre for Corl~rate Governance & Ethics 

Director, Post Graduate Programmes in Corporate Governance & Business Ethics 

Birkbeck, Universi~l of London 
Malet Street Bloomsbmy 

London WCI E 7HX 

tel. +44 207 631 6799 

fax. +44 207 631 6769 

LCCGE website: http:/iwww.lccge.bbk.ac.uk/ 
Personal webpage: http://~,.bbk.ac.uk/manop/managemen’v~s~t~£1?konzehn~n.shtml 

You can access my papers on the Social Science Research Network (SSRN) at: http://ssm.comiauthoi-349753 



2011-2012 
LCCGE 

Monthly Seminar Series 

6:00 - 7:30 pm 
Main Building, Room 629 

LONDON CENTRE 
FOR CORPORATE 
GOVERNANCE 
AND ETHICS 

E~irkbeck, University of London 

Malet Street London 

WC1E 7HX 

Tel: 020 763t 6767 

Fax: 020 7631 676£) 

21 October 
Friday 

Sue Konzelmann, LCCGE Director 
(s. konzelmann@ bbk.ac.uk) 
Introduction and Welcome: Open discussion of LCCGE 
research interests & projects 

18 November 
Friday 

Don Nordberg (donald@nordberg.orq.uk) 
Westminster Business School and City University, London 
’The ethics of shareholder value" Duty, rights and football’ 

16 December 
Friday 

Gerhard Schnyder (gerhard.schnvderk~kcl.ac.uk) 
Kings College London 
’Is there an alternative afterall? Ordoliberalism & the 
future of Neo-liberalism’ 

20 January 
Friday 

Rocio Valdivielso del Real ( @googlemail.com) 
Warwick University 
’Institutions & the prominence of takeovers: 
A comparison of the British and Spanish electricity sectors’ 

17 February 
Friday 

Angela Pober (angepober@gmx,com) 
Kings College London 
’Stewardship in UK pension funds’ 

23 Harch 
Friday 

Ian Whalley (ian.whalley@btinternet.com) 
’Risk capital for hire: A fresh approach to the ownership 
and financing of enterprise’ 

20 April 
Friday 

Mathias Siems (siems@fulbrightmail.org) 
Durham University 
’Law & finance: A critical perspective’ 

18 Hay 
Friday 

John Wright (j.s.wright@lse.ac.uk) 
London School of Economics 
’The evidence policy relationship: Decision-making by 
different European governments with regard to the 
purchase & re-imbursement of pharma products’ 



From: 

Sent: 

To: 

Subject: 

Sue Konzelmann <~s.konzelmann@bbk.ac.uk~ 
Monday, October 17, 2011 2:10 PM 

LCCGE Seminar 

Hi everyone, 

I’m pleased to invite you to the first of our 2011-12 Research Seminar Series. We’ll meet on Friday, 21 October, Iicom 6-7:30p1~ in room 629 of Birkbeck’s Mare Building Drinks and light 
refreshments ~vill be sel-,zed 

As a way of kicking offthe new academic year, we’ll be talking about research interests, activities and projects. So come prepared to share with the rest of us what you’ve been working on, 
are starting to ~vork on or are interested in working on ... And if you’d like to use Powerpoint, please let me know. 

I look forward to welcoming you to Birkbeck and to an interesting and exciting start to the year 

take care, 

Sue. 

Dr Suzanne J. Konzelmalm 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Progran~nes in Corporate Governance & Business Ethics 

Birkbeck, University of London 
Ma[et Street Bloomsbury 
London WC1E 7HX 

tel. +44207631 6799 
fax. ~44 207 631 6769 

LCCGE website: http ://www [cc~e.bbk. ac.uk/ 
Personal webpage: http://wwwbbk.acukJmanop/mana;ement/staff/konzelmannshtml 

You can access my papers on the Social Science Research Network (SSRN) at: http://ssrn.com/author 349753 



From: 

Sent: 

To: 

Subject: 

Attach: 

Williams, Cynthia A "-~camllia@illinois.edu> 

Saturday, Febma~’ 25, 2012 2:49 PM 

Omarova, Saule T <omacov@email.unc.edu>; CoNey, John M <jmconley@email.unc.edu>; Broome, Lissa L <lbroome@emaJd.unc.edu-~ 

FW: financiaJization stats 

The Financialization of the America~ Economy.pdf 

I-ti Saule, John, and Lissa, 

I’m enclosing a super- interesting paper that my R.A. ~mearthed by Greta Krippner~ I am mainly circulathsg it only because it is so interesting. 

John, I’m ~ooking forward to seeing gou next week. Sau~e, how was the conference? 

A~ the best, 

C~ndy 



The financialization of the American economy 
Greta R. Krippner 
Socio -Economic Review," May 2005; 3, 2; ABIi1NFORM Global 
pg. 173 

Socio-Economic Review (2005) 3, 173-208 10.1093/SER/mwiO08 

The financialization of the American 
economy 

Greta R. Krippner 

5ociology Department, Unive~sity of Califomia, Los Angeles 

Correspondence: Greta Ktippne~, Sociology Department, UCLA, Los Angeles, CA 90095-155!, USA. 

E-maiL gkrippne@soc.ucla, edu 

This paper presents systematic empirical evidence for the financialization of the US 

economy in the post-1970s period. While numerous researchers have noted the 

increasing salience of finance, there have been few systematic attem pts to consider 

what this shift means for the nature of the economy, considered broadly. In large 

part, this omission reflects the considerable methodological difficulties associated 

with using national economic data to assess the rise of finance as a macro-level 

phenomenon shaping patterns of accumulation in the US economy. The paper 

develops two discrete measures of financialization and applies these measures to 

postwar US economic data in order to determine if, and to what extent, the US 

economy is becoming financialized. The paper concludes by considering some of 

the implications of financialization for two areas of ongoing debate in the social 

sciences: (1) the question of who controls the modern corporation; and (2) the 

controversy surrounding the extent to which globalization has eroded the 

autonomy of the state. 

Keywords: Economic sociology, financialization, economic change, macro- 

economic data and indicators--United States 

JEL classification: G3 Corporate finance and governance; N220 Economic 

history, financial markets and institutions; L2 Industrial organization: firm objec- 

tives, organization and behaviour 

1. Introduction 

It is difficult to escape the impression that we live in a world of finance. Financial 

news dominates the business press. The management of American corporations, 

large and small, moves to the rhythm of Wall Street. In recent years, a series of 

corporate scandals have dramatized the degree to which financial machinations 

have superseded productive enterprise in the US economy. Consumers are 

confronted daily with new financial products and financial ~literacy’ is touted as a 

© Oxford University Press and the Society for the Advancement of Socio-Economics 2005. All rights reserved. 

For Permissions, please email: journaLs.permissions@oupjournals, org 

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission. 
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core competency. For many Americans, the leading stock market indices act as 

a kind of barometer for the economy as a whole. Gains in the market generate 

surges in consumer spending even where more tangible indicators of economic 

vitality, such as job growth or wage levels, lag behind. 

While many commentators in both popular and scholarly accounts have noted 

these and related developments, there have been few attempts to explore the mean- 

ing of such phenomena for the nature of the economy, considered broadly. In large 

part, this omission reflects the fact that the data that would allow a macro-level 

examination of the growing weight of finance in the American economy--a devel- 

opment that I re[?r to as financialization--raise a host of difficult methodological 

issues. As a result, even those accounts that are concerned with understanding the 

rise of finance in structural terms typically assert the presence of this phenomenon 

without providing any direct evidence for it. To take two prominent examples, 

Arrighi’s (1994) The Long Twentieth Century explains financialization as resulting 

from intensified intercapitalist and interstate competition during periods of hege- 

monic transition. More recently; Phillips (2002) argues in Wealth and Democracy 

that the financialization of the US economy has produced extreme wealth 

and income polarization in the US in recent years, eroding the social bases of 

American democracy. Yet neither Arrighi nor Phillips establishes the existence 

of financialization. 

It stands to reason that before such provocative theses can be fully assessed, we 

ought to first determine whether it is in fact accurate to characterize the US economy 

as having been ’financialized’. As Merton (1959, p. xiii) once remarked, ’It might at 
first seem needless to say that be[bre social facts can be"explained", it is advisable to 

ensure that they actually are facts. Yet, in science as in everyday life, explanations are 

provided for things that never were:1 This paper, then, analyzes the available 

data for what they reveal about the rise of finance in the US economy. As such, the 

objectives of this paper are primarily descriptive and conceptual in nature--a full 

causal analysis is left for other writings (see Krippner, 2003). The question 

addressed here is how to characterize most usefully long-term structural change in 

the US economy; not how to explain that change, given that it has occurred. While 

the data problems involved in such an endeavour are daunting, I argue that we must 

confront the data directly, for the underlying shift in the economy that they signal 

is so dramatic--and so durable--that it challenges competing frameworks for 

understanding the nature of contemporary capitalism. 

I define financialization as a pattern of accumulation in which profits accrue 

primarily through financial channels rather than through trade and commodity 

production (see Arrighi, 1994). ’Financial’ here refers to activities relating to the 

provision (or transfer) of liquid capital in expectation of future interest, dividends, 

For a similar use of Merton in the context of a related debate, see Zeitlil~ (1974). 
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or capital gains.2 At issue is the following problem: What constitutes the relevant 

evidence for financialization, and how should this evidence be evaluated? While there 
is a range of social science research that points to the increasing salience of finance 

in the economy; this problem has not been addressed by the literature, which has 

tended to focus either on organizational developments at the level of the firm or on 

activities inside financial markets. Fligstein’s (1990, 2001 ) work on the emergence 

of the ’shareholder conception of control’, for example, provides a compdling 

account of the increasing influence of financial considerations in the governance 

structures of large industrial corporations (cf., Davis and Stout, 1992; Davis and 

Thompson, 1994; Useem, 1996; Zorn, 2004; Zorn et al., 2004). Other researchers 

have documented the explosion of financial trading and the proliferation of new 

financial instruments (Fdix, 1998; Henwood, 1997; Sassen, 2001; Tickell, 1999). 

Yet neither an examination of the growing orientation of managers to financial 

variables nor of the changing nature of transacting in financial markets informs us 

as to the overall shape assumed by an economy dominated by such activities. 

In short, financialization has not been subject to the kind of dose empirical scrutiny 

that would illuminate the precise timing and magnitude of this widely-perceived, if 

little-examined phenomenon.3 

A careful examination of the financialization of the American economy requires 

a different ’lens’ than that typically used by scholars examining broad shifts in the 

economy. While most characterizations of long-term shifts in the underlying 

structure of the economy rely for evidence on changes in employment or in the mix 

of goods and services produced (e.g. Clark, 1940; Bdl, 1973; Castells, 1996), these 

are not appropriate places to look for the rise of finance. The financial sector is not 

employment-intensive and its ’products’ do not show up in transparent ways in 

national economic statistics (Block, 1987). Thus, in contrast to the dominant 

perspective on long-term economic change, which is concerned with the tasks 

performed or with ~vhat is produced in an economy, this paper engages another 

vantage point on economic change by examining ~vhere profits are generated 

in the US economy. For purposes of exposition, I label these two perspectives 

21 am indebted to Mark Suchman for this tbrmulation. 

3 There is little research that attempts to document US financialization at the level of the macro- 

economy, although interested readers will want to compare the results here with those reported by 

Brenner (2002), Crotty (tbrthcoming) and Dumenil and I,e~T (2004). The important work of Epstein 

and layadev (tbrthcoming) should also be mentioned in this context. Epstein and layadev examine the 

’rentier share’ of national income, which they define as profits of financial firms, plus interest income 

generated by non-financial firms and households. While the objective of their research is somewhat 

distinct, their results are broadly confirmatory of those reported in this paper; Their work is also useful 

ibr showing that these trends extend broadly across the OECD countries. 
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’activity-centred’ versus ’accumulation-centred’ views, respectively.4 While the 

activity-centred view highlights the rise of the service sector and is, therefore, 

associated with post-industrialism (Bell, 1973), a focus on changing patterns of 

profitability suggests that financialization is the key development in the US economy 

in recent decades.5 

In contrasting these two perspectives on economic change, it is important to 

be clear that I am not arguing that one is somehow more ’fundamental’--or more 

’true’--than the other. Post-industrialism and financialization both capture 

aspects of what is changing in the US economy, as do other frameworks, such as 

globalization or neo-liberalism. In this sense, how one conceptualizes structural 

change in the economy depends very much on one’s theoretical purpose. But 

neither is this to assume an entirdy relativistic position on the problem of economic 

change, where one ’lens’ is just as good as the next. While different data will produce 

any number of ways of understanding economic change, not all such understandings 

are equally useful for motivating new problems for investigation or for resolving 

impasses in problems currently under investigation. In what follows, I argue that 

financialization not only offers an apt characterization of the world in which we 

live, but a productive one, clarifying key issues in current areas of debate in the social 

sciences. In particular, I explore the implications of financialization for two 

ongoing controversies: (1) the issue of who controls the modern corporation; and 

(2) the role of globalization in eroding the autonomy of the state. 

The paper is organized in six sections. In the following section of the paper, 

I compare the picture of structural change in the economy that emerges from 

activity-centered versus accumulation-centered perspectives on economic change. 

In Section 3, I develop two discrete measures of financialization and then apply 

these measures to post-war US economic data in order to determine if and to what 

extent the US economy is becoming financialized. In Section 4, I examine the issues 

of outsourcing and subsidiary ownership, discussing how the measures I have 

devised minimize the possibility that what appears in the data as’financialization’ is 

merely an artifact of corporate reorganization. Section 5 of the paper engages 

another potential objection to the results reported here: namely, that what I 

describe as th e financialization of the US economy is better understood as resulting 

4 The intention here is not to reify these labels into higher-order abstractions but to describe reasonably 

succinctly the kinds of data mobilized by these two perspectives in arguing ~br different interpretations 

of economic daan ge. 

5 To be sure, finance is generally considered to be a central component of the rise of the service sector. 

But when profit data are adopted as the privileged lens on the econom),; the rise of finance becomes so 

central to characterizations of economic change that merely subsuming finance under a broader 

category of service industries and occupations is, in fact, misleading. 
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from the globalization of production. In a concluding section, I both summarize 

the main findings of this research as well as illustrate the usefulness of the concept 

of financialization by describing two areas of debate in the social sciences for which 

these findings have relevance. 

2. Two views of economic change 

The primary purpose of this paper is to evaluate the evidence for the financializa- 

tion of the American economy. Before turning to that task, I first want to motivate 

this endeavour by contrasting two views on economic change. The standard way of 

tracking long-term structural shifts in the basic composition of the economy has 

been to examine changes in employment or in the ’contribution’ of different sectors 

to gross domestic product (GDP). This activit$,-centred view of economic change 

spans several generations of research, from early work on the rise of the service 

sector (Clark, 1940), to Bell’s (1973) famous thesis on post-industrialism, to recent 

theorizations of the information economy (Castells, 1996). By contrast, in this 

paper, I propose an accumulation-centred view of economic change, in which the 

focus is on where profits are generated in the economy. My objective in this section 

is to show how dramatically these two views diverge in terms of what they signal 

about the fundamental shifts that characterize the contemporary US economy. I do 

so through a simple comparison of the picture of structural change in the economy 

that emerges from employment,6 GDP and profit data. 

Two brief caveats are necessary. In the analyses reported in Figures 1-3, as well as 

throughout the paper, I do not include the public sector as a component of the total 

economy. I omit the government sector because, while public data is available for 

employment and contribution to GDP growth, there is no concept analogous to 

profits with which to gauge the ’accumulation’ occurring in the public sector. 

However, the inclusion or exclusion of the public sector makes little difference for 

the relative levels of the other industries. For related reasons, self-employment is 

also excluded from consideration here and throughout the paper. There is no way 

(short of making ad hoc assumptions) to distill a profit concept from proprietar), 

income, which does not distinguish between profits and compensation. Were 

it possible to indude self-employed workers in the analysis, this would 

6 In the tbllowing discussion, I use the term ’employment’ to refer to only the sector~--and not the 

occupational--dhnension of employment. "~,\~lile occupational data are also occasionally used to assess 

shifts in the structure of the economy, I do not replicate these analyses here. Occupation is a property 

that attaches to discrete jobs, whereas employment, GDR and prot~t data are typically disaggregated by 

industr),. Thus, an examination of the shifting composition of occupations is not strictly comparable to 

changing patterns ofpro/~tability because these measures involve ditt~rent units of analysis. 
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Figure 1 Relative industry shares of employment in US economy, 1950-2001. 

35% 

30% 

25% 

20% 

15% - 

10% 

Manufactudngl 

......... FIRE 

....... Services 

Figure 2 Relative industry shares of current-dollar GDP in US economy, 1950-2001. 

probably increase the share of services in the economy, since the self-employed 

disproportionately work in services. However, the difference is not likely to be 

significant, as self-employed workers represent a relatively small share of the total 

economy. 
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Figure 3 Relative lnd ustry shares of corporate profits in US economy, 1950-2001. 

Employment data are the tyl~e of evidence most commonly marshalled in 

debates about how to characterize the nature of contemporary economic change. 

Because just three industries--manufacturing, FIREr and servicesS--account for 

most of the change in the sectoral composition of the economy over the last 

50 years, I report only these three industries here. Figure 1 shows relative industry 

shares of total employment between 1950 and 2001.9 The steep dedine of manu- 

facturing is evident in this figure. Evident too is the stratospheric ascent of employ- 

ment in services. But note that viewed through the lens of economic activity, 

finance is not particularly significant. FIRE is neither very large relative to other 

7 FIRE is the industry group comprised by finance, insurance and real estate. For the moment, I tbllow 

convention and report FIRE as an industry group rather than disaggregating finance and real estate. 

In the more detailed empirical analysis presented in sections three and tlve, I exclude real estate as a com- 

ponent of the financial sector of the economy. Which practice is more appropriate is a complex matter-- 

real estate markets share many characteristics of financial markets, including their speculative nature. 

At the boundary, the distinction between ’financial’ and ’non-financial’ sectors of the economy" is 

ambiguous. In the present context, my p urpose is to ensure comparability between my analysis and the 

analyses typical of the activity-centred view. In subsequent sections, where I am more concerned with 

precision, nay purpose is to construct a conservative estimate of financialization. 

8 To avoid confusion, here and throughout I refer to the broader category of industries comprising 

the service sector (public utilities, transport, communications, wholesale, retail, FIRE and services) as 

the service sector, the service economy, or service industries, while referring to the narrower industry 

simply as services. 

9 Data on full-time equivalent emplo,vees are from the NationaIIm:ome and ProductAccounts, Table 6.5. 
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industries, nor does it register significant growth over the period. Thus, this 

evidence is consistent with an interpretation of recent developments in the economy 

as reflecting the rise of the service sector, post-industrialism, or (a little more tenu- 

ously) the information economy. These data do not point to financialization as an 

apt way of understanding economic change in recent decades. 

Another kind of evidence--less common than employment data--mobilized in 

debates about how to characterize the evolution of the economy in recent decades 

relies on shifts in the contribution of different sectors to GDP (e.g. Bell, 1973). GDP is 

both a measure of what is produced and a measure of national income. In theory, the 

two concepts are equivalent: the market value of goods and services produced should 

equal the income earned in producing those goods and services. As such, the Bureau 

of Economic Analysis (BEA) estimates GDP using two independent methods--the 

first is based on adding up the value of output produced and the second is based on 

adding up incomes, including profits. In practice, when the GDP data are assembled 

there is a small discrepancy between the measure constructed on the basis of output 

and the measure constructed on the basis of income (U S Department of Commerce, 

2002). For purposes of this paper, GDP is a hybrid measure, reflecting both economic 

activity (output) and accumulation (the profit component of national income). 

Figure 2 shows relative industry shares of current-dollar GDP between 1950 and 

2001.l° I again report data for only those three industries that account for most of 

the change in the sectoral composition of the economy. Like Figure 1, Figure 2 

shows the decline in manufacturing over the post-war period. Similarly, the figure 

shows the dramatic growth of services, the largest industry in the economy on this 

measure. But now FIRE also appears as an industry in which significant growth has 

taken place over the post-war period. These data could be interpreted as supporting 

the rise of the service sector, post-industrialism, the information economy and 

financialization. 

A third type of evidence for structural change in the economy is presented in 

Figure 3, which shows data on relative industry shares of corporate profits between 

1950 and 2001 for manufacturing, FIRE and services,u Profit data are considerably 

more volatile than employment data. Nevertheless, the picture of structural change in 

the economy that emerges is nearly the mirror image of the data presented in Figure 1, 

with the relative position of services and FIRE inverted. Again, the dedine of manufac- 

turing is dramatic in this figure. But now FIRE is the dominant sector of the economy, 

with services accounting for a relatively small share of total profits. This result is not in 

itself inconsistent with standard characterizations of economic change--finance is, 

t0 Data on industry contributions to current-dollar GDP are from the BEA’s Gross Product Originating 

series. 

~ Data on corporate profits by industry are from the BEA’s (;ross Product Originating series. Here and 

throughout the paper, profits are reported before taxes and dMdends are paid. 
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after all, a service, and a rather information-intensive one at that. But it does suggest a 

different emphasis. Rather than the rise of the service sector, post-industrialism, or the 

information economy, it is financialization that comes sharply into view when profit 

data rather than employment or GDP are the focus of analysis. 

3. Evidence for financialization 

In this section, I turn to a more systematic evaluation of the evidence for the financial- 

ization of the US economy. It is first necessary" to distinguish the concept of financial- 

ization as I use it here from various ways that the concept is deployed in related 

literatures. Numerous researchers have used the term in exploring various aspects of 

the rise of finance, but the literature on financialization is at present a bit of a free- 

for-all, lacking a cohesive view of what is to be explained. Some writers, for example, 

use the concept of financialization to refer to the ascendancy of’shareholder value’ 

as a mode of corporate governance (Froud et al., 2000; Lazonick and O’Sullivan, 

2000; Williams, 2000). For other scholars, the concept references the growing 

dominance of the capital markets over systems of bank-based finance (Phillips, 

2002). A third view in the literature--harkening back to the beginning of the 20th 

century (e.g. Hobson, [1902] 1971; Hilferding, [1910] 1981; Lenin, [1916] 1988)--is 

that financialization reflects the increasing political and economic power of a rentier 

class (Dum~nil and L~W, 2002; Epstein and layadev, [brthcoming; Greider, 1997). 

Finally, the term is sometimes used to describe the explosion of financial trading asso- 

ciated with the proliferation of new financial instruments (Phillips, 1996). 

Here, I follow Arrighi (1994) in defining financialization as a pattern of accumu- 

lation in which profit-making occurs increasingly through financial channds 

rather than through trade and commodity production. One advantage of such a 

definition is that it is capable of encompassing alternative usages of the term: in a 

world where accumulation occurs predominantly through financial activities, one 

would expect systems of corporate governance to reflect the imperatives of finan- 

cial markets. Similarly, one would expect that social actors occupying strategic 

positions vis-a-vis privileged sites of accumulation would accrue political and 

economic power. Finally, one would also expect a rapid pace of financial innova- 

tion, as well as financial flows that dwarf real economic activity. A related strength 

of this definition is that it lends itsdf to systematic empirical evaluation using some 

of the best data on the US economy we have available--in particular, that provided 

by the National Income and Product Accounts, among other data sources. 12 

While long-term structural shifts in the economy are typically conceptualized in 

sectoral terms, an adequate understanding of financialization requires both a 

sectoral and an extra-sectoral perspective. The growing weight of finance in the 

12 See Krippner (2005) tbr a detailed discussion of the data sources used in this paper. 
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economy is reflected in the expansion of banks, brokerage houses, finance compa- 

nies and the like, but equally it is reflected in the behaviour of non-financial firms. 

In this regard, a number of researchers suggest that the origins of the current turn 

to finance can be found in the crisis of profitability that beset US firms in the 1970s 

(e.g. Arrighi, 1994; Fligstein, 2001; Magdoff and Sweezy, 1987). Confronted with 

labour militancy at home and increased international competition abroad, non- 

financial firms responded to falling returns on investment by withdrawing capital 

from production and diverting it to financial markets. Thus, an adequate concep- 

tion of financialization must track the activities of both financial and non-financial 

firms. A purely sectoral approach that focuses only on the financial industry misses 

much of what is important in an account of the financialization of the US economy. 

This paper uses two distinct measures to gauge financialization. First, I examine 

sources of revenue for non-financial firms, demonstrating the growing importance 

of ’portfolio income’ (comprising income from interest payments, dividends and 

capital gains on investments) relative to revenue generated by productive activities. 

Second, turning to a more traditional sectoral analysis, I examine the growing 

importance of the financial sector as a source of profits for the economy, comparing 

financial to non-financial profits. It should be noted that each of these measures has 

its own limitations, but taken together they provide what I will argue is persuasive 

evidence of the financialization of the American economy. 

3.1 Portfolio income 

One indication of financialization is the extent to which non-financial firms derive 

revenues from financial investments as opposed to productive activities. In the fol- 

lowing analysis, I gauge the significance of financial revenues for non-financial 

firms by constructing a ratio comparing portfolio income to corporate cash flow. 

Portfolio income measures the total earnings accruing to non-financial firms from 

interest, dividends and realized capital gains on investments. Corporate cashflow is 

comprised of profits plus depreciation allowances.13 Thus, the ratio of portfolio 

income to corporate cash flow reflects the relationship, for non-financial firms, 

between the return generated from financial versus productive actMties.14 

13 Typically, accountants report cash flow net of dividends and income taxes (i.e. cash flow = retained 

earnings + depreciation allowances). Since I am primarily interested in the generation of surplus rather 

than its distribution, I report cash flow before taxes and dMdends have been paid. 

14One important adjustment made to the profit data in constructing this measure should be noted. 

While interest income is a component of corporate profits in the Nationa! Income and ProductAccounts, 

I remove interest income from the profit concept used here so that the cash flow measure exclusively 

reflects non-financial sources of income. The BEA removes the other two components of portfolio 

income, dividends and capital gains, in calculating the profit concept used in the National Income and 

Product Accounts. The objective of the BEA in reporting profit data is to measure revenues earned on the 

basis of current production. For details, see US Department of Commerce (2002). 
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There are two reasons for using corporate cash flow as a point of comparison to 

portfolio income rather than simply reporting profits, a somewhat less unwieldy 

and more intuitive measure. The first is that portfolio income is a pure revenue 

stream, whereas profits are reported net-of-cost, making a comparison between the 

two somewhat misleading. Ideally, to make the two series fully comparable, port- 

folio income would be reported after the costs associated with managing financial 

transactions (office space, salaries, etc.) had been subtracted. However, given data 

limitations, it is impossible to allocate costs of production between real and finan- 

cial activities. As such, rather than profits, what is needed is a measure of the total 

capital available to the firm, which is arguably what corporate cash flow captures.15 

Understanding why this so requires a brief explanation of the concept of depre- 

ciation. Depreciation is based on the idea that capital is constantly being used up in 

the process of production. If a manufacturing firm uses a given piece of machinery 

for 10 years, for example, then each year some of the value represented by the 

machine is depleted. In order to encourage investment, the Internal Revenue 

Service (IRS) compensates for the value of the capital used up in production by 

allowing firms to subtract a depreciation allowance from their total earnings in 

order to calculate taxable profits. Yet while capital depreciates continually over the 

lifetime of capital, firms do not’pay’ the cost of depreciation continually, but only as 

capital is retired and replaced--in this example, at the end of 10 years. Thus, in any 

given },ear, the total capital available to the firm consists of profits subject to tax 

plus depreciation allowances (which can be thought of as profits not subject to tax). 

The second reason for using corporate cash flow instead of profits in constructing 

the portfblio income measure is dosely related. It concerns the progressive 

liberalization of depreciation allowances.16 Depreciation allowances are not only 

intended as an incentive to investment; they have also been a major vehide for 

ddivering tax breaks to business. Over the post-war period, Congress has repeatedly 

mandated that the IRS shorten expected service lives--the length of time over 

which capital is assumed to wear out--allowing firms to depreciate investments 

15 It should be emphasized that, even augmented by depredation allowances, corporate cash flow is still a 

n et-of-cost measure: wages, salaries, the cost of materials used in production, etc., have all been subtract- 

ed from revenues in computing cash flow. Thus, the porttblio income measure should not be interpreted 

as literally representing the ’share’ of the non-tinandal sector’s available capital generated by tinancial 

investments. Rather, the total capital available to non-tlnancial tlrms provides a meaningful metric 

against which we can compare the growth of portfolio income. In this sense, the measure computed here 

is similar to a measure often used to &scribe the thaancialization of the household sector, the ratio of the 

value of tlnancial assets to disposable income. The numerator represents a (potential) revenue stream, 

whereas the denominator is net of a major household expenditure (income taxes). Nevertheless, a 

comparison of the two tells us in some meaningfulwayhow’large’ a quantity the value of financial assets 

represents. The intuition here is analogous. 

16 The argument here closely tbllows Block’s (1990) unpublished investigation of depreciation and 

national income accounting. 
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more quickly (and hence take larger deductions from earnings in order to calculate 

taxable profits). While we lack solid empirical studies of depreciation patterns in 

many industries, the industries for which studies do exist suggest that the service 

lives assumed by IRS depreciation allowances have diverged rather dramatically 

from actual patterns of capital use. This is attested to by the fhct that the BEA’s inde- 

pendent estimates of service lives are considerably longer than those assumed by 

IRS depreciation (Block, 1990). While the BEA does attempt to correct for this 

discrepancy in assumed service lives when incorporating the IRS source data into 

its measure of profits, the BEA procedure also contains other assumptions that 

make its estimate of depreciation as large or larger than IRS estimates of deprecia- 

tion.17 The result is that, relative to the immediate post-war period, profits in recent 

years are significantly understated in these data. Thus, in order to eliminate the 

possibility that an increasing ratio of portfolio income to profits could be an arti- 

fact of changes in the tax treatment of depreciation, I add depreciation allowances 

back into profits to calculate corporate cash flow.iS 

Figure 4 shows the ratio of portfolio income to corporate cash flow among non- 

financial firms between 1950 and 2001.19 A 5-year moving average is shown with 

the annual data. An increasing trend indicates a higher share of revenues coming 

from financial relative to non-financial sources of income and hence is consistent 

with a greater degree of financialization. The ratio is remarkably stable in the 1950s 

and 1960s, but begins to climb upward in the 1970s, and then increases sharply over 

the course of the 1980s. In the late 1980s, the ratio peaks at a level that is approxi- 

mately five times the levels typical of the immediate post-war decades. The ratio 

retreats somewhat from the high levels obtained during the 1980s in the first half of 

~7 In particular, the BEA’s capital consumption adjustment converts depredation ti’om a historical-cost 

to a replacement-cost basis. As Block (1990) notes, there is no a priori theoretical justification 

preferring depreciation figures based on replacement cost to historical-cost depreciation. In addition, 

there are serious methodological dittlculties associated with using the capital consumption adjustment 

in the present context (see Krippner, 2005 fbr details). Profits are reported here without the capital 

consumption adjustment. 

~8 There is, of course, the possibility that larger depreciation allowances are not simply a reflection of 

tax changes, but also reflect an actual shortening of service lives, espedally as computer equipment and 

software have become a more significant component of investment expenditures. Untbrtunately, this 

represents an empirical problem that is not particularly tractable with the available data. To the extent 

that larger depreciation allowances are justified by a real shortening of service lives, the reported 

measure is a conservative estimate of flnancialization (because adding depreciation allowances into the 

denominator results in a smaller value tbr the overall ratio, especially in recent decades). I am indebted 

to James Crotty fbr this point. 

~9Data on portfblio income are from the IRS, Statistics of Income, Corporation Income Tax Returns. 

Data on corporate profits are from the Nationa! Income and Product Accounts, Table 6.16. Data on 

depreciation allowances are from the National Income and Product Accounts, ]:able 6.22. 
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Figure 4 Ratio of portfolio income to cash flow for US non-financial corporations, 1950-2001. 

the 1990s before recovering in the second half of the 1990s. While there is consider- 

able volatility in the measure, what is most striking about the graph is the dramatic 

divergence in the structure of the economy between the immediate post-war period 

and the period beginning in the 1970s. 

Figure 5 presents these data disaggregated by manufacturing an d non-manufac- 

turing sectors of the economy.2° For purposes of comparison, the data for all non- 

financial firms are also reported in Figure 5. The graph indicates that, beginning in 

the 1970s, manufacturing leads the trend in this measure for the non-financial 

economy as a whole. Given that increased labour militancy, intensified internation- 

al competition and dedining profitability were especially serious problems in the 

manufacturing sector during the 1970s (see Marglin and Schor, 1990), we would 

expect to observe manufacturing firms relying on financial sources of income to a 

greater extent than non-financial firms as a whole in this period (cf., Arrighi, 1994; 

Fligstein, 2001; Magdoff and Sweezy, 1987). While manufacturing subsequently 

staged something of a recovery from its dismal performance in the 1970s and the 

first half of the 1980s (Brenner, 2002), the sector continues to lead the trend in 

the portfolio income measure through 2001, the last year for which data are avail- 

able. This may reflect the extent to which firms in highly cyclical manufacturing 

20 Data sources are the same as fbr Figure 4. 
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Figure 5 Ratio of portfolio income to cash flow for US man ufacturing and non-manufacturing 

industries, 1950-2001. 

industries increasingly depend on financial revenues to subsidize profits from pro- 

ductive enterprise.21 

Finally; Figure 6 breaks out the components of portfolio income, reporting 

the share of the total accounted for by each. It reveals that the upward surge in 

portfolio income in the last three decades was largely accounted for by increases in 

the interest component, rather than by capital gains, which merely hdd steady over 

the period, or dividends, which lost share relative to the other two components. 

This is a surprising result, and it argues strongly against reducing financialization to 

developments in the stock market. While there dearly is a rdationship between 

financialization and the bull market of the 1980s and 1990s, it is a more indirect one 

than is commonly assumed, at least as reflected by this measure. 

3.2 Financial and non-flnancial profits 

I have examined one measure of financialization that gauges the behaviour of 

non-financial firms. Yet financialization should be reflected both in the behaviour 

of non-financial firms and in the overall growth of profits in the financial sector. 

This phenomenon is well documented with respect to the auto industry. See Froud et aI. (2002; 

c£, Hakim, 2004). 
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Thus, a second perspective on the process of financialization is sectoral in nature, 

comparing the profits generated in financial and non-financial sectors of the economy. 

This section argues that, above and beyond the increasing weight of financial activ- 

ities in generating income streams for non-financial firms, the financial sector itself 

has become an increasingly privileged site of accumulation in the economy: 

I previewed the sectoral composition of profits for purposes of illustration earlier 

in the paper, but here it is necessary to be considerably more careful in how 

measures of profitability are constructed and interpreted. In particular, it is import- 

ant to take into account some of the problems associated with depreciation 

already discussed in conjunction with the portfolio income measure. As noted, 

the liberalization of depreciation allowances in recent years results in profit figures 

that are artificially low relative to figures from the 1950s and 1960s. Even more 

troubling, depreciation allowances are not evenly distributed across firms, but 

will be highest for firms in capital-intensive industries, lille manufacturing. Thus, 

these problems will bias a comparison of the financial and non-financial sectors, 

overstating the growth of financial relative to non-financial profits, especially in 

recent years. In short, corporate profit data present too favourable an estimate of 

financialization. 

One possible solution is to rely on corporate cash flow instead of profits, as I did 

when examining the portfolio income of non-financial firms. By adding deprecia- 

tion allowances back into profit figures, such a measure eliminates the risk that 
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financial profits appear high relative to non-financial profits solely as an artifact of 

the differential tax treatment of financial and non-financial firms. But while in 

using corporate cash flow previously, I was interested in capturing the total capital 

available to firms, here I am actually interested in profits. As a proxy for accumula- 

tion, corporate cash flow data suffer from the opposite bias to that of corporate 

profit data. In particular, while liberalized depreciation allowances overstate true 

depreciation, true depreciation is not zero and represents a cost borne by firms 

against profits. As before, this cost is not evenly distributed across firms, but will be 

highest in capital-intensive industries. Thus, corporate cash flow data produce an 

inflated estimate of profits in industries such as manufacturing, understating 

financial profits relative to non-financial profits. In sum, then, corporate cash flow 

data present too conservative an estimate of financialization. 

Since the flaws of these two measures are symmetrical and offsetting, we can be 

confident that the true, unobserved ratio of financial to non-financial profits lies 

somewhere in between the two measures.22 In Figure 7, I report both corporate 

profits and corporate cash flow as upper and lower bounds for financialization, 

respectively.23 A 5-year moving average is shown with the annual data; an upwards 

trend in the ratio is consistent with greater degrees of financialization. On either 

measure, the ratio is relatively stable in the 1950s and 1960s but becomes more 

volatile beginning in the 1970s. The ratio increases gradually in the 1970s, followed 

by a sharp upward surge during the ’deal decade’ of the 1980s. The ratio then 

retreats somewhat in the first half of the 1990s, but subsequently recovers and 

supersedes even the soaring levels of the previous decade by the end of the 1990s. 

At its highest point at the end of the period, the ratio ranges (depending on which 

measure one follows) from approximatdy three tofive times the levels typical of the 

1950s and 1960s. 

4. Financialization and the reorganization of corporate activity 

A general problem for scholars attempting to characterize recent changes in capi- 

talism is the difficulty of distinguishing changes in the organization of economic 

activity from changes in the substance of those activities. There are two discrete 

developments to consider in this regard, both of which potentially threaten the 

22 Here again it is important to acknowledge the possibility that depreciation allowances may be 

large in recent years partly as a result of increased investment in computer equipment and software 

(see footnote 18). To the extent that larger depreciation allowances reflect actual changes in the compo- 

sition of investment and not merely changes in tax law, profit data represent a better approximation of 

the underlying phenomenon than cash flow data. 

23 Data on corporate profits and depreciation allowances are from the BENs Gross Product Originating 

series. 
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interpretation of the U S economy as currently undergoing a process of financializa- 

tion. The first issue is the growing trend among firms towards outsourcing certain 

activities previously performed ’in-house’. Should the practice of contracting-out 

financial functions once executed in the finance departments of manufacturing cor- 

porations, for example, be counted as evidence for financialization (or, for that mat- 

ter, for post-industrialism)? In this case, it is not the activity per se that is new, but 

simply its sectoral location vis-&vis shifting firm boundaries--and consequently, 

where it is visible in the economic data. A second, related threat to the interpretation 

of the data as reflecting the financialization of the US economy revolves around the 

increasing prevalence of subsidiary ownership among large industrial corporations 

(Boies and Prechel, 2002). Here we must consider the possibility that changing 

ownership structures--and not a novel pattern of accumulation--have generated 

the results presented in the previous section of the paper. 

4.10utsourcing 

To deal first with the outsourcing issue, the objection is that what appears in the 

data as ’financialization’ may in reality be an artifact of the reorganization of firms, 

such that financial activities that once took place inside non-financial firms now 
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take place outside of them.24 In this regard, it is important to consider to what 

extent outsourcing may compromise the results presented in this paper. While it is 

not possible to fully discount outsourcing as contributing to the trends observed in 

the data, the specific way in which I have constructed the evidence for financializa- 

tion minimizes the risk that the results presented in the previous section are merely 

an artifMt of corporate reorganization. I explain how this is the case with the aid of 

a concrete example. 

The management of trade receivables represents a financial function that was 

formerly carried out within non-financial firms but is now typically outsourced to 

specialized financial firms. Trade receivables are short-term credits extended 

between a firm and its suppliers to facilitate interfirm trade. For example, Firm A 

purchases machinery from Firm B. Rather than accepting payment for the 

machinery immediatdy, Firm B ’extends’ credit to Firm A for the amount of the 

sale. In order to make good on this debt, Firm A pays interest--as well as eventually 

the ’principal’ on the loan--to Firm B. In the early post-war decades, trade receiv- 

ables were very often carried on the books of non-financial firms. In more recent 

years, in contrast, non-financial firms commonly sdl their receivables to financial 

firms that specialize in managing the risks associated with collecting on these debts. 

This development exerts a downward bias on the first measure--portfolio 

income--by deprMng non-financial firms of a source of interest income. At the 

same time, the growth of a segment of the financial industry specializing in manag- 

ing trade receivables generates profits in the financial sector, exerting an upward 

bias on the second measure of financialization, the ratio of financial to non- 

financial profits. 

This very concrete example makes a general point: the biases of the two measures 

of financialization tend in opposite directions with respect to the implications of 

outsourcing. Thus, the fact that both measures show the same trend in spite of these 

opposite biases increases confidence that outsourcing does not account for the 

patterns observed in the data. 

4.2 Subsidiary formation 

Another threat to the results presented in the previous section relates to a second 

form of corporate reorganization--that of subsidiary formation.25 Subsidiary for- 

mation resembles the practice of outsourcing, but here the key relationship 

between firms is not contractual but one of ownership. A subsidiary is formed when 

a multidMsional firm sells one of its divisions, creating a separate legal entity in 

24 1 am indebted to Dean Baker [br bringing this issue to my attention. 

251 am indebted to Mark Suchman for raising this objection. 
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which the parent company holds a controlling interest by maintaining majority 

(i.e. more than 50%) ownership of the subsidiary firm’s stock.26 Subsidiaries may 

also be acquired when a company purchases a majority stake in another firm 

(i.e. not previously organized as a division of the parent). Evidence suggests that 

subsidiary ownership is far from a trivial phenomenon in the US economy. Indeed, 

Boies and Prechel (2002) argue that the ’multi-layered subsidiary form’ has 

replaced the multidivisional firm as the modus operandi of the contemporary 

American corporation. As such, the implications of this development warrant 

careful consideration. There are two separate issues here: first, the possibility that 

changing ownership patterns might artificially inflate dMdends and thereby distort 

estimates of portfolio income; and second, the potential for the non-financial 

ownership of financial subsidiaries to blur the lines between sectors of the economy. 

I consider each of these issues in turn. 

The practice of ’spinning off’ dMsions into subsidiaries directly affects the 

interpretation given to the portfolio income data: as the majority stock owner, 

the parent company receives dividends paid out by the subsidiary corporation. 

Since dMdend income is a component of portfolio income, part of the upward 

trend in that measure in the last two decades could simply reflect this form of 

corporate reorganization rather than the growing orientation of non-financial 

firms to financial markets. However, it should be noted that the timing of sub- 

sidiary formation does not correspond closely to the trend in portfolio income 

observed in Figure 4, suggesting that if subsidiary formation has contributed to 

these results, it does not determine them. More specifically, Boies and Prechel (2002, 

p. 302) note that while the largest 100 industrial corporations created 703 new 

subsidiaries between 1981 and 1987, the rate of subsidiary formation more than 

doubled between 1987 and 1993, with 1796 new subsidiaries formed. Comparing 

these figures to the data on port[blio income reported in Figure 4, we note that 

portfolio income surged upwards during the first half of the 1980s, but then slowed 

just as subsidiary formation was itself accelerating dramatically in the late 1980s 

and early 1990s. In addition, the analysis presented in Figure 6 weakens the plausi- 

bility of this alternative explanation for the upward trend in the portfolio income 

measure: dividends account for a decreasing share of total portfolio income over the 

post-war period.2~ Finally, it should also be noted that, whatever the role of 

26It should be noted that not all such ’spin oil’s’ result in the creation of subsidiaries--a company 

may choose not to retain majority ownership of a dMsion that is put up tbr sale. I am indebted to 

Harland Prechel for daril:ying this and many other aspects of s ubsidiary tbrmation. 

27It should be noted that the basic point holds even when fbreign-source dividends are considered. 

Foreign-source dMdends maintain--but do not increase--their share of total portfolio income over the 

period. Data on fbreign-source dividends are not shown here but are available from the author upon 

request. 
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subsidiary formation in contributing to portfolio income, this phenomenon 

does not affect the second measure of financialization--the ratio of financial to 

non-financial profits--as dividends are not induded in the profit data.28 

A related problem to consider is how non-financial ownership of financial sub- 

sidiaries might affect estimates of financialization by blurring the lines between 

financial and non-financial sectors of the economy. As with the issue of dividends, the 

implications of this problem diverge [br our two measures of financialization. The 

divergence, in this case, results from the way in which economic units are assigned an 

industry dassification for purposes of incorporation into national economic data. 

Industrial classifications may be determined on an establishment or on a company 

basis. An establishment is an economic unit at a single physical location. A company is 

comprised of one or more establishments owned by the same legal entity, regardless 

of physical location. Establishments are assigned an industrial dassification on the 

basis of their principle product. While companies may own establishments in many 

different industries, companies are assigned to an industrial classification on the basis 

of the activity that generates the largest revenue in all establishments. Thus, where 

data are reported on a company basis, individual establishments may be misallocated 

to whatever industry dominates revenues for the entire company. 

The data used in constructing the portfolio income measure are reported on a 

companybasis; the ratio of financial to non-financial profits is on an establishment 

basis. Thus, the latter measure is not affected by the problem of subsidiary owner- 

ship. Unless the non-financial parent and financial subsidiary literally occupy the 

same physical space--a prospect that seems unlikely--subsidiary ownership will 

have no bearing on the results reported. Portfolio income data, in contrast, are 

affected by patterns of subsidiary ownership. In cases where non-financial parents 

acquire financial subsidiaries, the revenues of these financial subsidiaries may be 

incorrectly attributed to non-financial parents, potentially inflating the estimate of 

financialization reported in Figure 4. Thus, to the extent that such acquisitions have 

accelerated in recent years, it is possible that the upward trend in portfolio income 

reflects changing forms of ownership rather than a truly novel pattern of accumu- 

lation. However, because this particular measure is intended to show the depend- 

ence of non-financial corporations on financiaI sources of revenue, I would argue that, 

in this case, changing forms of ownership do reflect a novel pattern of accumulation 

(e.g. Froud et aL, 2002). In short, while the portfolio income measure is reported on 

a company basis primarily because of data limitations, including the income of 

financial subsidiaries owned by non-financial corporations in portfolio income 

seems appropriate given what the measure seeks to capture. 

28 Dividends received by corporations are removed from profit data by the BEA because they do not 

reflect income from current production. Similarly, dMdends paid by corporations do not affect 

this analysis as I report profits prior to any distributions. 
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To summarize, corporate reorganization--analyzed either in terms of outsourc- 

ing or subsidiary formation--merits careful consideration in terms of its implica- 

tions for the central results of this paper. However, the fact that the effect of corporate 

reorganization is not uniform but varies across the two main indicators of financial- 

ization provides reassurance that while outsourcing and subsidiary ownership may 

contribute to these results, they do not by themselves account fbr them. In particular, 

outsourcing affects the two measures of financialization in opposite directions, 

whereas problems associated with subsidiary formation were shown to affect only the 

portfolio income measure and not the ratio of financial to non-finandal profits. In 

addition, I suggested that we should not be unduly alarmed with respect to the impli- 

cations of subsidiary ownership for the portfolio income measure. With respect to the 

dividend issue, the shape of the portfolio income graph does not dosely correspond 

to the timing of subsidiary formation. Dividen& also account for a decreasing 

share of portfolio income. With respect to non-finandal ownership of financial 

subsidiaries, induding the income of these subsidiaries as a component of the port- 

folio income of non-financial firms seems appropriate. I conclude that corporate 

reorganization does not pose a fundamental threat to the results presented here. 

5. Financialization and the globalization of production 

A final issue to consider is how the structural shift in the economy documented 

in this paper intersects with the global reorganization of production. Another 

objection to the argument presented here is that what we are observing as the 

~financialization’ of the US economy is in fact a result of the spatial restructuring of 

economic actMty where production increasingly occurs offshore but financial 

functions continue to be located in the domestic economy.29 It is important to note 

that both of the measures developed in this paper, which rely exclusively on domes- 

tic data, are vulnerable to such an objection. In the case of portfolio income, the 

sharp upward trend in the measure could be a reflection not of a genuine expansion 

of financial relative to productive sources of income, but rather the relocation of 

manufacturing activities (and associated income flows) outside the boundaries 

of the US economy. In the case of the sectoral analysis of profits, the growing weight 

of financial relative to non-financial profits might similarly be generated by the 

increasing importance of US non-financial profits earned abroad (which are not 

included in the reported measure). If such scenarios accounted for the trends 

observed in this paper, we might still refer to the US economy as having been ~finan- 

cialized; but the term would not then signal a new way of characterizing current 

developments in the US economy, but rather could be subsumed into already 

29 1 am indebted to Erik Wright tbr raising this objection. 
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existing literatures on deindustrialization and the changing international division 

of labour (Bluestone and Harrison, 1982; Frobd et al., 1980). 

There are, however, reasons to be sceptical of the claim that the findings reported 

here are better understood in terms of processes associated with the globalization 

of production. With regard to portfblio income, there is no reason to assume 

a priori that the movement of production offshore (and associated income flows) 

has outpaced revenues generated by increased investment in foreign financial 

instruments. Similarly, with regard to the sectoral analysis of profits, there is also no 

a priori reason to expect that non-financial profits dominate financial sector profits 

earned abroad. We know that with the development of the Eurodollar market in the 

1960s, banking activities soon followed manufacturing offshore (Helleiner, 1994); 

the internationalization of US financial capital has continued apace in more recent 

years (Sassen, 2001). With respect to both measures, more fundamentally, the activ- 

ities of US firms abroad are fairly insignificant relative to the size of the domestic 

economy, in spite of popular beliefs to the contrary (Hirst and Thompson, 1999). 

Nevertheless it is important to examine the data on this question. 

In the analysis that follows, I use domestic portfolio income or profits to refer to 

the portfolio income or profits generated by economic actMty undertaken inside 

the territorial US. I use foreign-source portfolio income or US profits earned abroad 

to refer to portfolio income or profits earned by US corporations outside of the 

territorial US. I use global portfolio income or profits to refer to portfolio income or 

profits earned in the territorial US plus foreign-source portfolio income or profits 

earned abroad by US corporations (i.e. global portfolio income = domestic 

portfolio income + foreign-source portfolio income; global profits = domestic 

profits + US profits earned abroad). The same conventions apply to the labels used 

to describe Figures 8-11. 

5.1 Global portfolio income of US non-financial corporations 

Beginning with the portfolio income measure, a first cut at the problem im, olves 

recalculating the measure by incorporating foreign-source income from financial 

and productive actMties into the numerator and denominator of the ratio, respec- 

tively. There are serious data limitations involved in such a calculation: the appropri- 

ate data must be drawn from three different sources and are available at the correct 

level of industry disaggregation for only a handful of years: 1978, 1980, 1982, 1984, 

1986, 1990, 1992-1999.3° In spite of the relativelylimited number of data points, the 

period covered is a critical one in terms of the crisis of manufacturing, which precip- 

itated a significant movement of production offshore (Brenner, 1998). Thus, these 

30 See Krippner (2005) for complete details on the construction of this measure. 
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data should be sufficient to evaluate the hypothesis that what is driving financializa- 

tion is not a substantive change in the nature of the economy but rather the spatial 

reorganization of economic activity associated with globalization. 

Figure 8 presents the portfolio income measure recalculated to reflect the global 

economic activities of US non-financial corporations--that is, incorporating both 

domestic and foreign-sources of income.31 For purposes of comparison, I also plot 

the same data points using the original domestic measure. An examination of 

Figure 8 shows that the domestic and global portfolio income measures track each 

other very dosely. As mentioned, this reflects the large size of the domestic economy 

relative to international activity: the results for the domestic economy dominate 

the trend for the global measure. 

This being the case, it is informative to examine the foreign-source data sepa- 

rately: An examination of the ratio of foreign-source portfolio income to cash flow 

generated abroad (i.e. calculated so as to exclude domestic economic activity), 

shown in Figure 9, reveals a striking fact: financialization is even more strongly in 

evidence in the offshore actMties of US non-financial corporations than is the case 

for the domestic economy considered in isolation.32 While some care is required in 

interpreting these data given the rdatively restricted number of years for which 

data are available, these results are not consistent with the daim that financializa- 

tion in the domestic economy is simply an artifact of the offshorin g of production. 

5.2 Global flnancial and non-financial profits of US corporations 

A similar analysis can be performed with respect to the sectoral analysis of profits 

by recalculating the ratio of financial versus non-financial profits including US 

profits earned abroad in the measure. For this analysis of the global profits of US 

corporations, data are available appropriately disaggregated by industry for all 

years between 1977 and 19997~ As before, given the restricted number of years for 

31 Data sources tbr domestic porttblio income, corporate profits, and depreciation allowances are 

described in tbotnote 19. Data on dividends paid to US corporations by tbreign corporations are from 

the Corporation Income Tax Statistics. Data on interest earned on tbreign investments, depreciation 

allowances claimed against tbreign income taxes, and tbreign taxes paid by US corporations are from the 

Foreign Tax Credit data. Data on US profits earned abroad tbr 1982 to 1999 are from the Balance of 

Payments, Table 16. Data [br 1977-81 are taken from US DirectIm,estment Abroad: Balance oj’Payments 

and Direct Investmen t Position Estimates, 1977-81, Table 10. 

32 Data sources tbr tbreign-source porttblio income, tbreign taxes paid, depreciation allowances claimed 

against tbreign taxes, and profits earned abroad by US corporations are the same as [br Figure 8. 

33 Data complications result from the way foreign taxes are reported in this data. Examination of the data 

suggests that these problems do not compromise the basic results shown in Figures 10 and 11. Space con- 

siderations prevent a full discussion of these problems here; see Krippner (2005) tbr details. 
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which data are reported, some caution should be used in extrapolating results 

reported on the basis of domestic data alone to these results. However, data from a 

22-year period beginning in the late 1970s should be sufficient to evaluate the 

hypothesis that what appears in the US as’financialization’ reflects the spatial reor- 

ganization of production when viewed globally. 

Figure 10 presents the results of this analysis, which closely track the results 

obtained when examining domestic profits alone, also reported here for purposes 

of comparison.34 Based on the data, it does not appear that inclu ding profits earned 

abroad into the measure significantly attenuates the observed trend toward the 

increasing weight of the financial sector in the economy. 

As was also the case with the analysis of portfolio income, this result in part 

reflects the fact that US profits earned abroad are relatively insignificant when com- 

pared to profits earned in the domestic economy. But, independently of the magni- 

tudes involved, we still might be interested in analyzing the ratio of financial to 

non-financial profits for firms operating abroad. Figure 11 shows the ratio of finan- 

cial to non-financial profits earned abroad by US corporations.351 again report the 

domestic data for comparison. While the ratio of financial to non-financial profits 

earned abroad starts from a lower level relative to the domestic ratio, the measure 

climbs sharply, overtaking domestic profits by the end of the 1990s. Here, too, 

financialization is evident. 

6. Conclusion 

The aim of this paper has been to suggest an alternative way of characterizing recent 

developments in the US economy by substituting an accumulation-centred per- 

spective for the more standard activity-centred view of economic change. The 

result of shifting our ’lens’ in this way is that financialization--rather than the rise 

of the service economy or post-industrialism--emerges as the most important 

’fact’ about the economy. Such characterizations tend to be freely coined and even 

more freely used. Indeed, there is no shortage of labels to describe the nature of 

recent economic change: globalization, neo-liberalism, post-fordism, flexible spe- 

cialization, the new economy--all in addition to post-industrialism. Is it prudent 

to add financialization to a long list of such neologisms? In this regard, two features 

of this research programme rescue it from mere label-mongering: (1) the exercise is 

~4Data on US profits earned abroad for 1982-99 are from the Balance of Payments, Table 16. Data for 

1977-81 are taken from US Direct Investment Abroad: Balance of Payments and Direct lm,estment Position 

Estimates, 1977-81, Table 10. Data on foreign income taxes paid by US firms operating abroad are from 

the IRS Corporate Foreign Tax Credit and from the Corporation Income Tax Returns. 

The data sources are the same as for Figure 10. 
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grounded firmly (as firmly, I believe, as is possible, given data limitations) in empir- 

ical evidence; and (2) financialization proves to be a useful concept for working 

through a number of difficult theoretical problems. By way of summing up, I 

discuss each of these points in turn. 

In suggesting that the trajectory of the US economy in recent decades is aptly 

characterized in terms of a process of financialization, my central empirical claim is 

that accumulation is now occurring increasingly through financial channels. This is 

precisely what the data show. During the 1980s and 1990s, the ratio of portfolio 

income to corporate cash flow ranges between approximately three and five times 

the levels characteristic of the 1950s and 1960s. The ratio of financial to non-financial 

profits behaves similarly. In both cases, the first half of the 1990s represent some- 

thing of a retreat from the dramatic degree of financialization in evidence during 

the 1980s. But, also in both cases, a resurgence appears to be underway by the 

end of the period; and even during the first half of the 1990s, what is most striking 

about the data is the divergence they show from the immediate post-war decades. 

While important differences also exist between the two measures (the behaviour of 

the 1970s is quite different across Figures 4 and 7, for example), the fact that both 

measures share in common the same basic trend enhances confidence that the 

fundamental patterns discussed here are robust in spite of the specific limitations of 

each individual measure. 

Nevertheless, two caveats are in order. First, it is necessary to be explicit about 

what I am not asserting: specifically, that financialization represents an entirely 

novel phase of capitalism. The data presented in this paper relate only to post-war 

economic development; they do not allow us to form a judgement as to the role 

of finance in earlier periods. Certainly, the writings of Hobson ([1902] 1971), 

Hilferding ([1910] 1981), Lenin ([1916] 1988), and--more recently--Braudel 

(1982) and Arrighi (1994) would tend to suggest that financialization is a recur- 

rent phase in the evolution of capitalist economies. Fully exploring the historical 

precedents for the current turn to finance is a rich exercise (Arrighi and Silver, 

1999), but one that lies considerably beyond the scope of the present paper. 

The second caveat is related to the first. Just as this paper does not suggest that 

financialization is a’new’ phase of capitalism, neither do these data allow us to draw 

any condusions regarding the permanency of the trends documented here. In par- 

ticular, data are not available that would enable us to say anything definitive about 

whether financialization has been sustained following the bursting of the stock 

market bubble in 2001. But whatever these data finally reveal, the longevity of this 

phenomenon already signals its importance in understanding the contemporary 

US economy. Indeed, while the stock market mania of the 1980s and 1990s is dearly 

associated with the financialization of the US economy, it would be a mistake to 

reduce financialization to developments in the stock market. The data show that 

financialization preceded the ’take-off’ in the stock market by a full decade; if the 
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past is any guide, financialization may continue even after the market ceases to 

dazzle. This possibility appears more likely in light of the fact that increases in port- 

folio income, one of our two measures of financialization, largely reflect growth in 

interest income and not increases in capital gains or dividends. Nevertheless, this 

paper makes no attempt to forecast [br how long or under what circumstances 

financialization will sustain itself-or reverse course. 

While the primary objective of this paper has been to establish evidence for finan- 

cialization, it is appropriate to dose by considering some of the broader implications of 

this development. As I noted at the outset of this paper, there are innumerable ways of 

mobilizing data in order to characterize the most salient developments that mark an 

era. In this respect, profit data have a certain intuitive appeal--presumably, patterns of 

accumulation shape the evolution of economies in the long run. But employment data 

have an equally legitimate daim to represent what is most significant about the 

economy. Work, after all, is central to our lived experience of capitalist social relations. 

In this sense, I have argued that perspectives on economic change, such as post- 

industrialism and financialization (others could readily be added to the list), have to be 

justified not in terms of some absolute truth they reveal about the world but in terms of 

their usefulness with respect to spedfic theoretical problems. Different ways of’seeing’ 

the salient shifts that constitute long-term change in the economy produce new 

questions for investigation, and can potentially help to resolve impasses in areas of 

ongoing research. I now want to illustrate this proposition by providing two examples 

of longstanding debates in the sodal sciences where a view of economic change 

centred on fmancialization suggests novel approaches to persistent questions. 

For the better part of a century, researchers have concerned themselves with the 

problem of who controls the modern corporation. Berle and Means’ (1932) famous 

thesis was that with the wide diffusion of stockownership, managers displaced 

owners at the helm of the economy. Such a development was considered progres- 

sive because managers were insulated from the most vicious social consequences of 

profit maximization-hence economic development assumed a more benign, if 

technocratic (e.g. Galbraith, 1967), character. While early interventions in this 

debate were directed at discerning the continued presence of a unified capitalist 

dass in control of the core functions of the modern economy (Domhoff, 1967; 

Useem, 1984; Zeiflin, 1974), the implications of different forms of control for 

various aspects of corporate behaviour quic -kly became a central focus of research. 

This literature rejected the simple distinction between owners and managers posed 

by Berle and Means (1932) to examine the control of non-financial corporations by 

banks and other financial institutions. In an influential contribution, Kotz (1978) 

explored the implications of bank control for corporate strategy vis-a-,,is debt 

financing and participation in mergers and acquisitions. 

While Kotz’s results were largdy suggestive, subsequent researchers explored the 

behavioural implications of financial control of non-financial corporations more 
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systematicall}: But methodological difficulties in establishing both control and its 

consequences are legion (e.g. Zeitlin, 1974); thus, results from this research pro- 

gramme have been somewhat inconclusive.36 One result that is not incondusive, 

however, is that financial institutions sit at the centre of the corporate network. An 

examination of interlock data reveals that banks are the most highly interlocked 

firms in the economy, meaning that shared directorships most often involve bank 

executives (see Mintz and Schwartz, 1985). But, as Mizruchi (1996) acknoMedges, 

it is not clear what these interlocks’do.’ Do non-financial corporations place finan- 

cial directors on their boards in order to secure access to loan capital, as resource 

dependency theory suggests (Burt, 1983; P[?f[?r and Salancik, 1978)? Or do bank 

directors sit on non-financial boards in order to monitor--and shape--the behav- 

iour of non-financial clients (Kotz, 1978; Mintz and Schwartz, 1985; Mizruchi and 

Sterns, 1994a)? In short, ,who is controlling whom? Put differently, are interlocks 

cause or consequence of corporate strategy? Disagreement over such issues has 

continued without dear resolution (Mizruchi, 1996). More recently; related ques- 

tions have been posed in the literature on the rise of the’shareholder value’ modal of 

the firm: has this strategy come from ’inside’ non-financial corporations, initiated 

by management, or has it been imposed on non-financial firms by financial sector 

’outsiders’ (cf., Davis and Thompson, 1994; Fligstein, 2001; Zorn et al., 2004)? 

Part of the difficulty here reflects the fact that even where it is possible to detect 

relationships between financial and non-financial firms, instances of ’control’ are 

often not directly observable (Mintz and Schwartz, 1985). But the perspective on 

financialization outlined in this paper suggests that there may be other ways 

of making sense of corporate behaviour. Indeed, one of the virtues of the financial- 

ization perspective is precisely that it attempts to transcend a purely sectoral under- 

standing of the firm. In this sense, the position articulated here harkens back to the 

early 20th-century literature on finance capital (Hobson, [1902] 1971; Hilferding, 

[1910] 1981; Lenin, [1916] 1988). Rather than asserting bank dominance over 

industrial firms--as in much of the contemporary bank control literature--these 

early theorists of financialization emphasized the’union’ of industrial and financial 

capital in a ’new social type’. As Zeitlin (1976, p. 900; emphasis added) observed, 

’Neither "financiers" extracting interest at the expense of industrial profits nor 

"bankers" controlling corporations, but finance capitalists on the boards of the 

largest banks and [non-financial] corporations preside over.., investments, 

organizing production, sales, and financing, and appropriating the profits of their 

integrated activities" 

While Zeitlin was primarily interested in assessing the class character of this 

’union’, here the point is to note the convergence between financial and non-financial 

36 See Fligstein (2001), Mizruchi (1996), Mizruchi and Stearns (1994b) and Stinchcombe (1990) for 

sharply contrasting views of what this literature has accomplished. 
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firms under financialization. While evidence of financial control of non-financial 

corporations remains elusive, the increasing dependence of non-financial firms on 

financial activities as a source of revenue is critical for understanding the behaviour 

of these firms. Indeed, the very elusiveness of the control debate reflects the fact that 

the distinction between forces operating ’inside’ and ’outside’ non-financial corpo- 

rations is becoming increasingly arbitrary. Non-financial corporations are begin- 

ning to resemble financial corporations--in some cases, closely--and we need to 

take this insight to our studies of corporate behaviour. While the data presented 

here indicate the broad relevance of this approach, aggregate-level data undoubt- 

edly mask significant variation. Thus, firm-level research exploring how the finan- 

cialization of non-financial corporations has changed corporate behaviour is an 

important area for future work.37 

A second area of current research where financialization has important implica- 

tions concerns the relationship between globalization and the state---one of the 

most vexed issues in "all of social science. Two broad perspectives have emerged in 

this literature corresponding to what Hobson and Ramesh (2002) have identified as 

’structuralist’ and’agent-centric’ approaches. The first of these associates globaliza- 

tion with an unequivocal loss of state power to define economic and social policy 

and protect citizens from the ravages of the global market. Popular writers (e.g. 

Greider, 1997) have been the most vocal champions of this perspective, but it is well 

represented in the scholarly literature as well (Cerny, 1996; Gill and Law, 1988; 

Strange, 1996). Critics of this view have reasserted the agency of state actors, 

suggesting that both the degree of global economic integration and its effect on the 

state have been overstated. In particular, the lion’s share of economic activity in the 

advanced industrial economies is still oriented towards domestic markets; more- 

over, foreign investment is concentrated between advanced industrial economies, 

undermining any expectation of a ’race to the bottom’ (Gordon, 1988; Hirst and 

Thompson, 1999; Wade 1996). Given these findings, it is difficult to square the 

supposed effects of globalization on the state with the rather limited extent to 

which international economic integration is in evidence--particularly in large 

economies such as the US. 

One context in which these debates play out with particMar intensity concerns 

transformations occurring in contemporary welfare states. There is now a volumi- 

nous literature detailing the impact of increased economic globalization--espe- 

cially vis-a-vis heightened international capital mobility--on welfare state 

retrenchment?8 This literature has reproduced in broad strokes the positions rep- 

resented in the wider debate on globalization and the state, although in recent years 

37 For a promising beginning, see the important work of Froud et al. (1998, 2002) on the auto industry. 

38 See Guillen (2001), 0 Riain (2000) and Stryker (1998) ~br three recent reviews. 

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission. 



Financialization of US economy 203 

a number of researchers working in this area have staked out intermediate positions 

(e.g. Hicks, 1999; Huber and Stephens, 2001; Swank, 2002). Against globalization 

sceptics, these scholars have argued that international economic integration has 

occurred, if in a more limited and moderate fashion than is often implied. But the 

relationship between globalization and the welfare state is generally understood to 

be indirect (but see Garrett and Mitchdl, 2001). Swank (2002) argues that interna- 

tional capital mobility has the potential to exert pressure on the welfare state, but 

such pressure is mediated in complex ways through domestic political institutions. 

Similarly; Huber and Stephens (2001) suggest that international capital mobility 

has undermined the ability of the state to wield supply-side and monetary policies 

in support of investment, resulting in higher unemployment, and hence strains on 

the revenue base supporting welfare state expenditures. Hicks (1999) finds that the 

relationship between globalization and welfare state retrenchment is non-linear in 

nature: increases in foreign direct investment are associated with an accderation 

of wdfare-state spending up to a certain threshold, and beyond that threshold a 

decderation. Hicks (1999, p. 212) explains this result by suggesting that increased 

openness generates demands from citizens for ’protection’ from the viscitudes of 

international markets (cf., Garrett, 1998), but too much openness may embolden 

business interests, constraining the ability of the state to respond to such demands. 

This research represents a welcome attempt to soften the terms of what has been 

a polarizing debate, but these researchers still must deal with the same basic 

problem as that confronted by more ardent proponents of the structuralist view. 

Even if the causal relationships are indirect, how do these scholars square what 

they acknoMedge to be a modest degree of international economic integration 

with such significant effects on state structure? In this regard, another way around 

the impasse in the globalization literature is to examine contemporary welfare state 

transformations through the lens of financialization (see Arrighi and Silver, 1999). 

For although only a relatively small share of US firms participate to any significant 

degree in the global economy, the growing importance for non-financial firms of 

financial sources of revenue documented in this paper extends very broadly across 

the economy, and may be the functional equivalent of international capital mobility. 

That is, because financialization has lessened the dependence of non-financial 

firms on productive activities, it may have also reduced the dependence of these 

firms on their (domestic) workforces, in much the same way as is supposed to have 

occurred via placements of capital offshore. The point should not be overstated-- 

production is, of course, still occurring in the American economy and to imply that 

it is somehow unimportant to non-financial firms would represent a gross exaggera- 

tion. But, at the same time, it is not hard to envisage how processes associated 

with financialization might have eroded the’social pact’ between capital and labour 

that provided crucial support for the welfare state during much of the post-war 

period--even, perhaps, more ef[?ctively than capital mobility per se (Silver, 2003; 

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission. 



204 G.R. Krippner 

Silver and Arrighi, 2001 ). Whether or not detailed empirical research actually bears 

out this thesis, we must conclude that, alongside investigations of its role in shift- 

ing centres of corporate control, financialization also promises new insights into 

the relationship between globalization and the state. 

Why not proceed directly to such topics-of obvious social and political interest-- 

rather than labour over the data on corporate profits, an exercise that at first glance 

seems somewhat removed from more pressing tasks? In dosing, it is once again worth 

quoting Merton’s famous essay:’In sodologyas in other disciplines, pseudofacts have a 

way of inducing pseudoproblems, which cannot be resolved because matters are not 

as they purport to be’ (1959, p. xv). If financialization is to make an appearance in the 

major sodal science debates of the day as is already occurring, and will no doubt 

continue to occur--we must first establish its existence, as well as develop more precise 

knowledge of its timing and magnitude, through careful empirical work. In such an 

endeavour rests the principal contribution of this paper. 
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Omarova, Saule T <omarow~email.unc.edu>; Broome, Lis~ L <lbroome@email.unc.edu>; Conley, John M <jmconley@emaJl.unc.edu> 

RE: Bm~king Systems in the Crisis (422) 

Hi Cindy (and all), 
Thanks so much for this ... I appreciate your attention to detail and for getting it to me well before I need to send it to Allie at T&F ... 
Thanks, too, for your kind words and for being such great collaborators ... I think it’s been a really good team effort and have enjoyed working together on this. Olivier and I will 
be discussing ideas for a possible follow-up book proposal and will circulate something for your input when we’ve had a chance to discuss this further in September _. So 
watch this space ... : ))) ... 
take care, 
Sue. 
Dr Suzarme J. Konzelmann 
Reader in Management 

Director, London Centre for Corporate Governance & Ethics 
Directoc Post Graduate Programmes in Corporate Governance & Business Ethics 

Birkbeck, Universi~ of London 

Malet Street Bloomsbu~ 
London WC1E 7HX 

tel. +44 207 631 6799 

fax. ~44 207 631 6769 

LCCGE website: !)_t_~p_i!)):~_!:y_!~_l_c__c_ge_:_b_b_k_:~c_:_u__~’. 

Personal webpage: .~Lt..tj~2i:~::~.v.~.v.~.b...b...k.~.~.~..c.~..u.~.r..n.~.r.~2p..‘(.~..r.~?.a.!~~.I.;~!~1~!~1[ 
You can access my papers on the Social Science Research NetwoN (SSRN) at: _l!t__t_p_._,Z~!Z~_:9_9___~_K’_a__k~_t_!)_9__r___:_3_~2~}. 

From: Williams, Cynthia A [mailto:cawillia@illinois.edu] 

Sent-" Sun 15/07/2012 12:47 
To-" Sue Konzelmann 
Co-" Omarova, Saule T (omarova@email.unc.edu); Broome, Lissa L (Ibroome@email.unc.edu); jmconley@email.unc.edu 
Subject-" FW: Banking Systems in the Crisis (422) 

I aan enclosing our corrections aa~d list of co~’ections, thanl~ particul~’[y to Sau[e and Lissa"s carelM reading of the proofi~, "Ihe litctual miatake that Saale mentioned in her 

t~ote 1o you yesterda3 is l~s~ed at p. 69, and tmpp~ly co~recfing it should not change ~he ~ay-out of’Ne paragraph or page a~ all. 

I ag)’ee wifla SaMe that you have been a remarkable orga~izing h~flue~ce on fl~is prq~ect, and thank you very much lbr including us. I b~ok ~rwaN to readh~g reviews office 

book Maen it comes ou% and hope lhat someone amongst us likes to m;~rke~ ;rod publicize Nh~g~ so thai lhe FT ge~s a copy~ and ~o tbr~h~ 

All fl~e besL 

C~ndy 

P~o~%ssor of Law 
Umvers[%, of Illinois College eflaw 

504 E Pet~ns?~,[vania Ave 

Phot~e: i.-217.-333.-3966 
[ -217-244- [47g 

P~iicy i~w~[veme~: http: w~wsustainablefinanciahrmrkets.net 
http :,//~,’,vw ciimatebnnds net 



From: 

Sent: 

To: 

Subject: 

Sue Konzelmann <s.konzelmann@bbk.ac.uk~ 

Monday, September 17, 2012 12:13 PM 

Jan Toporowski <jt29@soas.ac.uk> 

She Ko~elmann <s.konzelmann@bbk.ac.uk>; Gerhard.sehnyder@kcl.ac.uk; siems@fulbrightmail.org; marc@fi~vargue-davies.com; 

sf.wilkinson@ntlworld.com; olivier.butzbach@kcl.ac.uk; Colin.scot@ucd.ie; Nim~h.haldimml@ncd.ie; Blanaid.clarke@ucd.ie; mth- 
agu@uiuc.edu; cmllimn@law.illinois.edu; Broome, Lissa L <lbroo~ne@emaAl.unc.edu>; Conley, John M @nconley@email.unc.edu>; 

Omarova, Saule T <omarova@email.unc.edu>; pzumbansen@osgoode.yorku.ca; mcondon@osgoode.yorku.ca; ppuri@osgoode.yorku.ca; 

ewailzer@stikeman.com; j .c.lockhart@massey.ac.nz; s.keen@uws.edu.au 

RE: Yonr book 

tti Jan, 

Thanks so much tbr yonr kind words about our book -- We reaJly enjoyed writing it aaad appreciated the optx~rtanily to contribute to your Critica] Studies in Fina~ce 

and Stabilily twith Routledge. It would be nice to meet-up for a cott~e ~metime, since we’re right next door in Bloomsbu~. 

I mn cowing this to the rest of the VoL network, who either participated in the research or provided t~edback earlier on in the process. It’s been a really rewarding 
collaboration and we look forward to the next stages of our research together. 

take care, 

Sue. 

Dr Suzatme J. Konzelmann 
Reader in Management 

Director, London Centre for Corl~rate Governance & Ethics 

Director, Post Graduate Programmes in Corporate Governance & Business Ethics 

Birkbeck, University of London 

MaJet Street Bloomsbury 

London WCI E 7HX 

tel. +44 207 631 6799 

fax. +44 207 631 6769 

LCCGE website: http:/iwww.lcc~e.bbk.ac.uk/ 
Personal webpage: http://u~,.bbk.ac.uk/manop/managemen~s~t~£1?konzehn~n.shtml 

You can access my papers on the Socio1 Science Research Network (SSRN) at: http://ssm.comiauthoi-349753 
See my latest book: Banking Systems in the Crisis: The Faces of Liberal Capitalis~n 

http://www.routledge.comibooks/details’9780415517898/ 

From: Jan Toporowski [mailto:jt29@soas.ac,uk] 

Sent; Non :t7!09!20:t2 13:04 
To; Sue Konzelmann 
Subject-" Your book 

Dear Dr. Konzelmatm, 

I jufft got a coW of your book on Banking Sys~telns in Crisis. Of course I had seen it befole. Still, it is a very, good and origindl contribution to current discussions. 

Congratulations. 

Jan Toporowski 

Professor of Economics and Finance 

The School of Oriental and African Studies 
Universi ,ty of London 



From: 

Sent: 

To: 

Subject: 

Attach: 

Sue Konzelmann <s.konzelmann@bbk.ac.uk~ 

Thursday, November 8, 2012 7:07 AM 

Sue Koi~elmann <s.konzelmann@bbk.ac.uk>; Gerhard.schnyder@kcl.ac.uk; siems@fulbrightmail.org; marc@lbvargue-davies.com; 

sIimlkinsou@ntlworld.com; olivier.bu~bach@kcl.ac.uk; Colin.scotV~ucd.ie; Niamh.hardiman@ucd.ie; blanaJ~d.clarke@tcd.ie; mth- 

agu@uiuc.edu; cwiIliaan@law.illinois.edu; Broome, Lis~ L <lbroome@email.unc.edu-~; Conley, John M <jmcouley@email.unc.edu-~; 

Omarova. Saule T <omarova@email.unc.edu>; pzumbansen@osgoode.yorku.ca; Incondou@osgoode.yorku.ca; ppuri@osgoode.yorku.ca; 

ewaitze@stikeman.com; j.c.lockhall@Inassey.ac.nz; s.keeu@uws.edu.au; MDubnick@dubnick.net; s.wheele@qub.ac.uk; 

John.CioN@ucr.edu; Roman.Tomasic@unisa.edu.au; P.W.Irelm~d@keut.ac.uk; David.Bholat@bankofengland.co.uk 

Varieties of Liberalism - The Next Stage of our Research: ’The Alternative Within’ 

The Alternative Within - OB & SK Nov 2012.docx 

Hi everyone, 

I hope this finds you well ... Olivier, Gerhard, Marc and I have been talking about the next stage of our collaborative research on Varieties of Liberal Capitalism ... and Olivier and I have put 
together a proposal, outlining the direction we would like to take. So we thought we’d circulate it to see what you think and whether you would be interested in working together on this. 

We ~vould like to have a team in each of the six LMEs (as we did for Banking Systems in the Crisis) - But we will let the teanrs decide how to organize themselves; and if you ~vould like to 
include new people, that’s fine with us. 

As you will see from the attached proposal, for those interested in joining in, we would like to host a nreeting in London during the Spring (2013) to kick things off... We look for~vard to 
hearing back from you and to moving our collaborative research forward. 

take care, 

Sue. 

Dr Suzanne J. Konzelmarm 
Reader in Managenrent 

Director, London Centre for Corporate Governance & Ethics 
Director, Post Graduate Prograrcanes in Corporate Governance & Business Ethics 

Birkbeck, University of London 
Malet Street Bloomsbuly 
London WC’IE 7HX 

tel. ~44 207 631 6799 
fax +44 207 631 6769 

LCCGE website: http ://www. lccge bbk. ac.uk/ 
Personal webpage: http://www.bbkac.uk/manop/management/staftYkonzelmann.shtml 

You can access my papers on the Social Science Research Network (SSRN) at: http://ssrn.co~rdauthor 349753 

See nay latest book: Banking Systems in the Crisis: The Faces of Liberal Capitalism 
http ://~avw routled~e cona/books/detailsi9780415 517898/ 



From: 

Sent: 

To: 

Subject: 

Sue Konzelmann <s.konzelmann@bbk.ac.uk> 

Wednesday, January 2, 2013 5:00 AM 

Sue Koi~elmalm <s.koI~elmmm@bbk.ac.uk>; marc@fd-r.com; sfiwilkinson@ntlworld.com; royma~@bbmax.co.uk; 

D.Katelo~ou@uea.ac.uk; siems@fi~lbrightmail.org; J.S.Wrigh~lse.ac.uk;               @gmail.com; gerhard.~hnyder@kcl.ac.uk; 

olivier.butzbach@kcl.ac.uk; s.wheele@qub.ac.uk; david.bholat@bankot~ngland.co.uk; ian.whalley@btintemet.com; 

Duncan.Sankey@Cheynecapital.com; ian.stevens@gmail.co~n; angepobe@g~nx.com; Colin.scott@ucd.ie; Niamh.hmdimm~@ucd.ie; 

Blanafid.clarke@tcd.ie; cwilfia~@law.illinois.edu; ruth-agu~!niuc.edu; Broome, Lissa L <lbroo~ne@email.unc.edu>; Conley, John M 

<jmconley@email.unc.edu>; O~namva, Saule T <omarova@email.unc.edu>; pzumbansen@osgoode.yorku.ca; mcondon@osgoode.yorku.ca; 

ppuri@osgoode.yorku.ca; ew~fitzer@stikeman.com; j.c.lockhart@massey.ac.nz; s.keen@uws.edu.au; MDubnick@dubnick.net; 

John.Cioffi@ucr.edu; Roman.Tomasic@unisa.edu.au; P.W.Irelm~d@kent.ac.uk; tim.m.lems@btinternet.com 

FW: SASE/Ivlilan: Two Weeks Until the Submission Deadline! 

Hi everyone, 

I hope this finds you well and that your New Year is off to a great start ... 

Over the holidays, I circulated an email to ~e whether you’d like to pa~icipate in a session on ’The Alternatives Within’, which roll explore ideas fbr the next stage of our 

research on Va~eties of Liberal CapitaJism. 

Olivier and I are organizing a session proposal for the 2013 SASE meetings in Milan (27-29 June)... (see Call for Papers and Sessions below)... The deadline is now 

getting very close (15 January 2013)... So if you are interested in participating, please send me a title, 100 word abstract and name(s) & contact details of authors by 

Friday, 11 January ... 
We’ll be in touch in the coming month or so about our plans for a meeting in London to kick offthe research. I’m looking forwaxd to continuing our collaboration and to 

moving this ne~ stage of the resea~:ch forward. 

take care, 

Sue. 

Dr Suzmme J. Konzelmmm 
Reader in Management 

Directoc London Centre tbr Corporate Governance & Ethics 

Director, Post Graduate Programmes in Corporate Governance & Business Ethics 

Birkbeck, U~fiversity of London 

MoJet Street Bloomsbury 

London WC1E 7HX 

tel. ~ 44 207 631 6799 

fax. +44 207 631 6769 

LCCGE website: http:i/~vw.lccge.bbk.ac.uk/ 
Personal webpage: htm://www.bbk.ac.uk/manop/management/s~ffJkonzelmann.shtml 

You can access my papers on the Social Science Research Network (SSRN) at: http://ssrn.com/autho~349753 

See my latest book: Banking Systems in the Crisis: The Faces ~ffZiberal Capitali~r~ 

htlp://www.ro utledge.com/books/details/9780415517898/ 

From-" Society for the Advancement of Socio-Economics (SASE) [mailto:mzuber@sase.org] 

Sent-" Wed 02/0~L/2013 09:45 
To." Sue Konzelmann 
$,,bject-" SASE!Milan: Two Weeks Until the Submission Deadline! 

Having trouble viewing this email? Click here 



Deadline for all submissions, 
including application s *’or travel 

grants and student s~’ipends: 
January 1.~, 2013 

Forward email 

fhis email was sent to s, konzeimann@bbk, acmk by ._m__g_t_Lb_g_f__@s__a__s_g:_9_Eq :: 

Update ProfiJe/EmaiJ Address Instant removalwith SafeUnsubscdbe~" Privao/Policy, 

Society for the Advancement of Socio-Economics (SASE) i 19 rue Amelie :: Paris :: 75007 :: France 



Fl’om: 

Sent: 

To: 

Subject: 

Sue Konzelmann <~s.konzelmann@bbk.ac.uk~ 

Friday, June 21, 2013 8:49 AM 

Sue Koi~elmann <s.konzelmann@bbk.ac.uk>; Gerhard.schnyder@kcl.ac.uk; siems@fulbrightmail.org; marc@lbvargue-davies.com; 

stlmlkinson@ntlworld.com; olivier.bu~zbach@kcl.ac.uk; Colin.scot~:ucd.ie; Niamh.hardima~@ucd.ie; Blmaaid.clarke@ucd.ie; ruth- 
agu@uiuc.edu; cwillia~n@law.illinois.edu; Broome, Lis~ L <lbroome@email.unc.edu-~; Conley, John M <jmconley@email.unc.edu-~; 
Omarova~ Saule T <omarova@email.unc.edu>; pzumbansen@osgoode.yorku.ca; tncondon@osgoode.yorku.ca; ppuri@osgoode.yorku.ca; 
ewailze@stikeman.com; j .c.lockha(t@massey.ac.nz; s.keen@uws.edu.au 

Bo~nldng Systelns in the Crisis - hnpact 

Hi evewone, 

I hope this finds you well ... I’ve been asked to provide information on the impact that our work on Varieties of Liberalism has had (i.e., how it might have informed policy or been cited within 
and beyond academia) -- So I thought I’d check to see whether you might be able to suggest anything to include .. Since all of us are in universities, research centres and institutions that 
would be interested in this sort of information, I’ll compile the information everyone supplies in order to circulate it to the broader group. 

An?" help you might be able to offer with this is hugely appreciated! 

take care, 

Sue. 

Dr Suzanne J. Konzelmann 
R eader in Management 

Director, London Centre [’or Corporate Governance & Ethics 
Director, Post Graduate Programmes in Corporate Governance & Business Ethics 

Birkbeck, University of London 
Malet Street Bloomsbuly 
London WC’IE 7HX 

tel. ~44 207 631 6799 
fax. +44 207 631 6769 

LCCGE website: http ://w~vw.lccge.bbk. ac.uk/ 
Personal webpage: http://w~vw.bbk.ac.uk/manop/raanageraent/staff/konzelmarm.shtml 

You can access my papers on the Social Science Research Net~vork (SSRN) at: http://ssrn.corrdauthor 349753 

See tW latest book: Bar’zing Systems in the Crisis: The Faces of Liberal Capitalism 
http://ww~v.routled~e, corn/books/details/9780415517898/ 



From: 

Sent: 

To: 

Subject: 

Attach: 

plf fiseal-bounce@mylist.net on beha]fof 

Isck Jim <jisch@ncaa.org> 

Sunday, September 25, 2005 8:12 PM 

Presidentia] Task Force Fisca] <ptf fi~aJ@mylist.net> 

[t~f fiscal] NCAA P~esidential ’][’ask Force - Fiscal Responsibiliu Subco~nmittee 

FiscaJResponsibiliWICA092405.doc; Need for Transparency 092305 1 .doc; ATT00113.txt 

Fiscal ResponsibiliU Subcommittee Members: 
Thal~ks to everyone who participated in the COlfference call last Thursday afternoon. We had a good discussion and we appreciated 
the suggestions. Peler Likins and David Hardesty have done an excellent job drafting and modifying the papers to lake our discussions 
into account. 
Attached are the two white papers that incorporate the suggested changes. The modifications are in "purple" to make it easier for your 
review. 
Peter Likills will be sending the papers to other task force members later this week for their review and comment. If you have additional 
suggestions, we would appreciate hearing within the next few days. 
Thanks for your assistance, jim 

This emafil and aaay attachments may contain confidentia~ m~d privileged information. If you axe not the intended recipient, please noti~ the sender itnmediately by remm 

email, delete this tnessage and des~troy a:ay copies. Any dissemination or use of this information by a person other thm~ the intended recipient is unauthorized aaad may be 

illegal. 



September 24, 2005 

Fiscal Responsibility in Intercollegiate Athletics 
What is the Problem? 

Introduction 

The very existence of a Presidential Task Force on the future of Division I intercollegiate 
athletics suggests that the members of that Task Force believe that something they value is in 
jeopardy. 

University presidents and chancellors (hereafter, referred to as "presidents") experience 
unremitting pressure to invest precious time and energy in solving athletically related problems 
and pursuing athletics opportunities even though NCAA Division I intercollegiate athletics 
typically involves a very small fraction of both the university budget and the student body. Why 
have so many prominent presidents signed up for this task force? Something serious must be 
troubling them. 

Before this Task Force was convened, a substantial group of Division I presidents assembled at 
the NCAA Convention in January 2005 to explore the issues and consider the challenges of 
presidential leadership. There was no sense of crisis in the air, but no feeling of satisfaction with 
perceived trends in intercollegiate athletics either. Veteran academic leaders shared the concern 
that current growth trends in intercollegiate athletics might not be financially sustainable or 
socially desirable, and agreed that presidents have a responsibility to look beyond the moment. 
It was then decided that a Presidential Task Force for the Future of Division I Intercollegiate 
Athletics should convene. That Task Force grew to more than fifty members as virtually every 
NCAA Division I* president subsequently asked to participate agreed to do so. The membership 

ultimately was extended to include two members of university governing boards, one member of 

a higher education association and one member from a Division II institution. 

The Task Force first assembled with good attendance on June 9 and 10, 2005, in Tucson, 
Arizona. Four subcommittees are doing the work as follows: 

Implications of Academic Values and Standards (Chair Larry, Faulkner, President, University 

of Texas at Austin) 
Fiscal Responsibility (Chair Peter Likins, President, The University of Arizona) 

* This Task Force is focused on NCAA Division I issues; however other DMsions have sinfilar challenges. 
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Presidential Leadership of Internal and External Constituencies (Chair Gerald Turner, 
President, Southern Methodi st University) 
Student-Athlete Well-Being (Chair Karen Holbrook, President, The Ohio State University) 

The charge of the Task Force and a list of its members and their subcommittee assignments are 
available on the Task Force website at w~’2.ncaa.org 

The prese~t "white paper" is the iSrst il:~ a series of papers to be aathored by the NCAA 
Preside~.tiaI Task. Force i}?’isca! Responsibility Sa bcommittee. To some degree, financial concerns 
are at the root of broader concerns about the sustainability of intercollegiate athletics as an 
integral element of university life in America, so this effort to define the financial problem serves 
to undergird the work of all four subcommittees of the Task Force. 

What is the Problem? 

It is not enough to describe the problem as uneasy feelings among university presidents about the 
sustainability or desirability of current trends in intercollegiate athletics; data are required to 
define the problem. 

Despite Herculean efforts by the NCAA in recent years to collect and publicly display relevant 
data about intercollegiate athletics, much remains to be done in establishing common standards 
of financial reporting and developing the culture of transparency necessary for effective financial 
management. The development of these standards and the required culture is an important task 
of the Fiscal Responsibility Subcommittee. 

Even with the present deficiencies in financial reporting, however, a great deal of useful 
information has been assembled in recent years, and financial trends are fairly well established. 
The story they tell is very clear, but the language used to tell the story needs clarification and 
greater consistency. 

In the broadest sense, intercollegiate athletics expenditures are drawn from two primary revenue 
sources, which for brevity will be labeled either GENERATED FUNDS or ALLOCATED 

FUNDS. 

GENERATED FUNDS are revenues generated specifically by the activities of the 
Department of Athletics, such as revenues from ticket sales, guarantees, media rights, 
sponsorships, gifts or contributions specifically for athletics, etc. The phrase "Generated 
Funds" is shorthand for "Funds Generated by Athletics." 

ALLOCATED FUNDS are dollars or services of financial significance freely and 
specifically provided to intercollegiate athletics at the discretion of other entities that also 
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allocate funds for other educational purposes; examples are state or local governments, 
student bodies, or the parent institutions (colleges or universities.) Allocated Funds are 
identified in categories defined by the party making the commitment, not by the ultimate 
source. For example, tuition revenues that flow without restriction from students to 
institutions become institutional funds, which may be freely allocated to intercollegiate 
athletics by the institutional administration, but "athletics fees" paid by students specifically 
for athletics qualify as allocated by students, as such funds cannot be reallocated for other 
purposes by institutional administrators. Similarly, state appropriations for institutional 
operations that are freely allocated by the administration to intercollegiate athletics qualify as 
institutional allocations, while any state appropriations specifically restricted to athletics 
qualify as allocated by government. With these interpretations, Allocated Funds can be 
categorized as government, student or institutionally allocated funds. 

Note that gift funds restricted to intercollegiate athletics qualify as Generated Funds, while any 
funds provided to the institution as unrestricted git~s that subsequently are freely allocated by the 
institution for intercollegiate athletics qualify as Allocated Funds. 

In ~vhat follows, a distinction will be drawn between Generated and Allocated funds as sources 
of funds to meet increasing expenditures. 

Among the facts upon which the subcommittee rests its conclusions are these: 

In 2003, the NCAAiEADA* data suggest that athletics department operating expenditures 
represented roughly 3.8 percent of total higher education spending for Division I-A schools 
(Ref. 1). Later studies suggest that annualized expenditures for capital improvements (not 
well documented nationally) would add perhaps one percentage point, with results still below 
5% (Ref. 2). This percentage is an average for all Division I-A schools, with wide variations 
depending on school size and capital investment history. By any measure, however, from a 
president’s perspective the athletics program is a small percentage of the university’s 
financial enterprise. 

NCAA biennial surveys of intercollegiate athletics operating expenditures (available 1989 
through 2003) indicate growth in both revenue and expenses of 117% between 20011 and 2003 
for Division I-A. The reported data indicate that for Division I-AA, expenditures grew by 
10% while revenues grew by 29% and for Division I-AAA expenditures and revenues grew 
by 18% and 22% respectively. These data do not include all capital expenditures, and are 
affected by reporting limitations on compensation and indirect institutional support. In all 
subdivisions, the number of sponsored sports declined during this period, while the number 
of student-athletes grew more modestly. During this same period of a national economic 

* Equity in Athletics Disclosure Act of Congress (1996) 
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recession, the NCAAiEADA data indicate that total university operating expenditures grew 
slightly less than 5% for Division I-A, were relatively flat in Division I-AA and grew over 
5% for Division I-AAA. This means that for the 2001-2003 period, athletics operating 
expenditures in each subdivision of Division I grew more than three times as fast as total 
university operating expenditures (Refs. 1, 3). 

NCAA financial surveys from 1993 through 2003 reflect that intercollegiate athletics 
expenditures funded by Allocated Funds have significantly increased across all three 
subdivisions in Division I. For Division I-A Allocated Funds as a share of total revenue have 
increased from 14% to 18%, Division I-AA 611% to 70% and Division I-AAA 62% to 711%. 
Although the data in number 2 above suggest that revenues have outpaced expenditure 
growth, a closer look indicates disproportionate revenue growth is due to Allocated Funds. 
This trend has placed additional financial stress on the university system. If the current 
growth of Allocated Funds continues unabated, institutions will increasingly need to make 
tough decisions related to resource allocations, which may compromise academic values or 
threaten other academic undertakings. Furthermore, it is possible that the historical reporting 
actually understates Allocated Funds because of the underreporting of indirect institutional 
expenditures and therefore the financial trends and stress on the institution may be greater 
than what is reported. Enhanced reporting and transparency is the first step in addressing 
these trends effectively. 

Data referenced above represent averages for Division I schools. There are enormous and 
growing variations within Division I, with I-A schools differing dramatically from I-AA and 
I-AAA, and with smaller schools exhibiting quite different (higher) percentages of resources 
devoted to athletics. Because of fundamental differences between public and private 
institutions, averages by NCAA Division can be misleading. Table 1 illustrates disparities in 
categories of Allocated Funds between publics and privates among Division I subdivisions. 
There are also significant variations within sports. In the sports of football and basketball, 
data for the period 1993 to 2003 indicate growing expenditure disparities among Division I- 
A members (as measured by the Gini Coefficient, Ref. 1). 

Traditionally, the NCAA has reported institutional support as a measure of institutional 
investment in athletics. However, institutional support of athletics at public institutions is 
very different from private institutions. Private universities tend to support athletics from 
institutional resources whereas public universities tend to rely more heavily on student fees 
and modest direct government support. The data presented in Table 1 reflect this difference. 
"Allocated Funds" may be a better descriptor for the institution’s discretionary commitment 
to its athletics programs. 
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NCAA Division I 
Proportion of Allocated Funds 
Public vs. Private Institutions 

Various Sources FY2003 

Student Activity 
Fees 

Govt. Support 

Institutional 

Support 

Total 

Div I-A 

Public Private 

7% 2% 

2% 0% 

8% 25% 

17% 27% 

Div I-AA Div I-AAA 

Public Private 

39% 6% 

10% 2% 

25% 67% 

74% 75% 

Public Private 

29% 4% 

4% 0% 

35% 68% 

68% 72% 

TABLE 1 

6. Tables 2 and 3 illustrate for FY2003 the sources and uses of revenue respectively in Division 
I. Note the variability of the "Allocated Funds" category among the subdivisions in Table 2. 

NCAA Division I 
Proportion of Revenue from 

Various Sources FY2003 

Div I-A iDiv I-AA Div I-AAA 

Ticket Sales 27% 6% 7% 

Marketing/TV etc. 26% 11% 10% 

Alumni Contributions 18% 

Postseason and Bowls 12% 4% 4% 

Allocated Funds" 18% 70% 71/o°/ 

~Allocated Funds includes institutional support, 

student activity fees and direct government support. 

TABLE 2 
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NCAA Division I 
Proportion of Expenses for 

Various Items FY2003 

Div I-A Div I-AA Div I-AAA 

Grants-in-Aid 15% 32% 32% 

S-A Participation 
11% 13% 137/o 

Expenses 

Salaries and Benefits 29% 34% 33% 

Event and Cont. 
13%       8%        9% 

Services 

Facilities / 
32%       13%       13% 

Other Exp 

TABLE 3                  ~ ~../] .... 

.......................................................................................................................................................................................................................... 

Table 4 indicates that in the decade between 11993 and 2003 Allocated Funds for all quartiles 
(budget levels) in Division I-A grew substantially, ranging by quartile from 124% to 217%, 
generally exceeding the overall athletics budget growth. Large changes in Allocated Funds 
have been used to offset some of the growing expenditures at many Division I institutions. 

NCAA Division I-A 
Proportionate Changes from 

1993-2003 for Revenue Categories 

Quartile Quartile Quartile Quartile 
1 2 3 4 

129% 115% 99% 102% 

95% 76% 48% 12% 

108% 110% 42% 37% 

213°,/0 155% 106% 880,/0 

197% 180% 64% 69% 

124% 217% 163% 

Overall 

Ticket Sales 

Marketing, TV, etc. 

Alumni Contributions 

Postseason and Bowls 

Allocated Funds~ 132~o 

~Allocated Funds includes institutional support, 

student activity fees and direct government support. 
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Changes in expenditure categories are not well documented because of limitations in the 
quality of information related to compensation and capital investments, both of which rely in 
part upon external sources. There is some evidence that the most rapidly growing 
expenditures relate to facilities. Athletics facilities annual debt service as a percentage of 
total athletics expenditures seems to be rising and must be monitored carefully. 

9. Figures 1 through 5 tell the story of Division I operating finances from 1993 to 2003. 

Division I Average Revenues 

30,000,000 

25,000,000 

20,000,000 

15,000,000 

10,000,000 

5,000,000 

0 

1993 1995 1997 1999 2001 2003 

FIGURE1                   ~.’~ 
.......................................................................................................................................................................................................................... 
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Division I Average Expenses 
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FIGURE 2 

.......................................................................................................................................................................................................................... 

Division I Net Operating Results 
Excluding "Allocated Funds" 
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FIGIPRE 3 
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Division I Net Revenues 
For Schools Reporting Positive Net Revenues 

Excluding "Allocated Funds" 
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FIGURE 4 
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Division I Average Deficit 
For Schools Reporting Deficits 
Excluding "Allocated Funds" 
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Although total revenues have generally increased to match growing expenditures, in Divisions I- 
AA and I-AAA this balance has required significant growth in Allocated Funds. In Division I-A, 
Figure 3 indicates a significant increase in the average Allocated Funds support for break-even 
operations, and Figures 4 and 5 reveal the growing gap between the few schools that report 
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revenues above expenditures (excluding Allocated Funds) and the many with the opposite 
experience. 

Preliminary Conclusions 

There does not appear to be an immediate financial crisis in the national enterprise of 
intercollegiate athletics; revenues are growing as rapidly as expenses on average in Division I. 

However, growing disparities among the Division I membership suggest that real financial crisis 
may be facing individual institutions, which may be drawn into increasing Allocated Funds from 
institutional support, government support or student fees in an attempt to finance increasing 
athletics budgets. "the enterpcise is under stress but n~ot yet in crisis. 

Perhaps most importantly, evidence suggests strongly that current growth rates in revenues and 
expenditures are not sustainable in the long run, or even in the five to ten years that lie 
immediately ahead, unless institutional administrators are willing to increase institutional support 
or student fees much more rapidly than support for the academic enterprise. In view of the 
financial pressures that confront virtually all of higher education, it is unimaginable that 
Allocated Funds will continue to grow to fill the gap between athletics generated revenue and the 
expenditures of intercollegiate athletics. Any college or university president who advocates such 
disproportionate growth in institutional allocations for intercollegiate athletics is likely to 
encounter resistance at the level of the board of governance, not to mention the faculty and the 
student body. Such a policy would be exceedingly unwise. 

Particularly dangerous are the massive investments in athletics facilities being funded by bonded 
indebtedness. Unlike other operating expenses, debt service costs cannot be cut back in hard 
times unless interest rates happen to permit beneficial refinancing. Debts incurred during periods 
of low interest rates are particularly pernicious in their subsequent lack of refinancing fl exibility. 

The data currently available are incomplete, particularly with respect to capital investments. 
More work will be required to improve the quality, transparency and availability of financial 
information. Even so, the evidence now in hand reinforces the widespread belief among 
university presidents and chancellors that current trends are not sustainable. The debate about 
the desirability of current trends will continue, but that issue becomes moot in many ways if 
trends are not sustainable. 

Even if it is conceded that the financial structure of intercollegiate athletics is in jeopardy, there 
remains room for debate about a proper institutional response. 

One might argue that markets are naturally self-correcting, so unsustainable economic growth 
will naturally subside. The difficulty with this premise stems from the financial linkage of 
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intercollegiate athletics to the parent universities; only truly autonomous athletics enterprises will 
follow market forces, and that is not the norm in American higher education, nor should it be. 

Alternatively, one might imagine solutions based on NCAA or athletics conference regulations, 
but this option may face legal obstacles; the Sherman Antitrust Act precludes collective actions 
that have a significant adverse effect on competitive markets. 

Finally, one might adopt an activist agenda that relies primarily on educating and persuading 
individual university CEO’s and their governing boards to take unilateral actions designed to 
head off the crises that are expected in the near fhture. This is a difficult strategy to execute 

because it relies upon restraint in a very competitive environment, but this may be the only 
viable alternative. 

Post Mortem 

What will be said about university leadership if no actions are taken to avoid what is widely 
recognized as a looming crisis? If university presidents, chancellors and their governing boards 
fail to demonstrate leadership on this front ve~ soon, it will be too late to avoid problems that 
will seriously threaten the survival of intercollegiate athletics as an integrated element of the 
student learning experience, and perhaps threaten university values at their core. The prospect of 
institutional financial bankruptcy is extremely remote because of the relative scale of athletics in 
the total university enterprise. However, the prospect of distortion and even corruption of the 
academic values of individual institutions is very real, and in time, the entire academic enterprise 
can be diminished by such disasters. The stakes are very high, and the responsibilities of 
presidents, chancellors and their governing boards cannot be ignored. 
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The Need for Transparency in the Disclosure of Financial Information in NCAA 
Division I Intercollegiate Athletics 

Purpose of this Paper 

The purpose of this paper is to present and define the concept of"transparency of financial data" 
as it relates to members of the National Collegiate Athletic Association (NCAA) that are 
Division I institutions. This is ~he second paper in a series to be authored by the NCAA 
Presidential Task Force Fiscal Responsibility Subcommittee. The first paper is t-i0ed: ~’Fiscal 
Responsi biIi ty in Intercollegiate Athl etics - What is the Problem?" 

This paper sets forth the context for the discussion, a proposed definition of transparency of 
financial data ("transparency"), the perceived positive arguments for the proposal identified by 
the Task Force to date, some potential reasons why the proposal might be opposed by members, 
and a tentative proposal designed to achieve transparency and supporting information. 

Context for the proposal 

The Task Force has been charged by the Division I Board of Directors and President of the 
NCAA to explore several issues related to intercollegiate athletics. Among these are issues 
related to the following topics, for each of which a subcommittee of institutional presidents (and 
a few others) has been formed: 

1. Implications of Academic Values and Standards. 

2. Fiscal Responsibility. 

3. Presidential Leadership of Internal and External Constituencies. 

4. Student-Athlete Well-Being 

The charge of the Task Force and a list of the Task Force members, their subcommittee 
assignments and the chairs of each subcommittee are available on the Task Force website at 
ww~v.ncaa.org 

At its first meeting, the Subcommittee decided to issue discussion papers related to concepts 
under discussion and call for comment by interested parties. The first such paper, a discussion of 



The Need for Transparency 
September 23, 2005 
Page No. { PAGE } 

the perceived problem being addressed by the Subcommittee is also available on the Task Force 
website. This is the second discussion paper offered by the Subcommittee. 

The Subcommittee members have reached the tentative consensus that transparency has not been 
achieved. For example, notwithstanding the widespread evaluative commentary and debates 
using terms such as "self sufficiency of athletics departments" and "institutional support," no 
commonly accepted definitions of such terms exist. Further, information is often displayed in 
different ways by different institutions, making comparison of data points difficult, if not 
impossible. 

Further, the Subcommittee believes that the interests of intercollegiate athletics among member 
institutions of the NCAA would be advanced substantially were transparency to be achieved in 
the disclosure of financial information related to revenues, expenditures, and other data from 
athletics programs at Division I institutions. 

I,~ this paper~ the Sabcommittee ir~te, ids or~Iy to propose a~d fbster the ,lotio~ oftra~spare,~cy arid 
speciflcally does ~:~ot ir~te,~d t-o i~dicate that a~:~y st:,bstam.ive refbrm wot:,1d necessa~:{]y follow the 
adoption, of poI~ c~ es fostering tran spa rency 

"Transparency" of Financial Information Defined 

The subcommittee believes that true transparency of financial data comprises the following 
elements: 

Collecting financial data related to athletics departments and programs in a timely 
manner using uniform and common definitions. 

Presenting a full and comprehensive financial picture of revenues, expenditures and 
capital improvements related to intercollegiate athletics. 

Providing easy access to the data by all interested parties for use in decision making, 
strategic planning and policy development. 

Creating ratios or data points, sometimes referred to as dashboard indicators, that make 
comparisons among institutions easier for all interested parties. 

Ensur~t~g collected data are codified and presented in a maturer which protects 
it, stimtional and i~dividt~al privacy. 
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Reasons for the Subcommittee Proposal 

The Task Force Subcommittee has identified the following problems arising from the lack of 
transparency and reasons why a policy that fosters transparency should be adopted by the 
NCAA: 

Policy Making. The NCAA, state legislatures, governing boards and others are charged 
to regulate or guide member institutions by making policy and suggesting guidelines. 
The NCAA strategic plan, developed by its member institutions and conferences, 
establishes a goal to provide data, research and best practices that assist governance and 
management of intercollegiate athletics. To the extent that these entities conduct their 
work based on data that are not collected using common definitions and set forth in a 
common format, they run the risk of making erroneous assumptions and ill-conceived 
policies that can impose severe costs on institutions and mislead the public. 

Decision Making. Governing boards, residents, athletics directors, conferences and 
others charged with executive decision making need access to data, ratios and other 
information that is reliable and comparable in order to make truly informed decisions. 

Accountability. Accountability to trustees, presidents, public or private bodies with 
jurisdiction over institutions, various internal constituencies and others cannot be 
achieved without transparency. This is especially true to the extent that current rules and 
guidelines result in data collection that cannot be used to compare institutions or permit 
the non-disclosure of data critical to understanding financial matters. 

Use in Development of "Dashboard Indicators" and "Best Practices." The Subcommittee 
believes that the adoption of recommended "best practices" for the efficient 
administration of athletics programs by current and future Boards and administrators 
would be very valuable to NCAA members, but absent a common set of definitions and 

data points, such recommendations would have little meaning. 

Reputational Risks of Non-disclosure and Inaccurate Disclosure. Absent transparency, 
reputational risks to members are higher when even a few" administrators or institutions 
choose not to disclose data to the public or to their boards or presidents in a manner that 
can be easily verified and evaluated by others until later exposed in a manner that is 
embarrassing to the institution, higher education, the NCAA and the athletics 
conferences. In this sense, transparency could help foster self-policing among member 
institutions. 

Presidential Control. The Subcommittee sees transparency as an issue of "presidential 
control," a strongly held value of the NCAA. Control cannot be exercised without timely 
disclosure of financial data on a uniform and comparable basis. The transparency of data 
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and resource allocations may also lead to increased integration and alignment of 
intercollegiate athletics with the academic mission of the institution. 

Education. Training and education of new and existing members of governing boards, 
administrators, coaches and other employees would be advanced if transparency were to 
be achieved. 

Public Confidence in Institutional Integrity. The Subcommittee believes public 
confidence in intercollegiate athletics would be fostered through transparency. The 
debates which occur now and will occur inevitably in the future would be more informed 
and conducted at a higher level of understanding. 

Compliance. Compliance with rules and regulations of the NCAA, the institutions and 
their relevant governing body cannot be accurately judged without transparency. 

Efficiency of Administration. Uniformity of collection and formatting could foster 
efficiency in a variety of ways. These include lowering personnel training costs, 
reducing internal and external auditing expenditures and fostering further integration of 
athletics programs into the institution’s administrative structure. 

11. Research. Increased transparency may facilitate additional academic research on college 
sports. Such research may provide beneficial insights into various issues of interest to 
presidents, governing bodies and observers of college sports. 

Possible Arguments against Transparency 

Any policies or guidelines fostering transparency of financial data as herein defined are deemed 
desirable by the Subcommittee for the reasons set forth above. However, some impediments to 
adoption of such policies or guidelines were identified: 

Privacy concerns. Some institutions, especially those that are private or public 
institutions that are not subject to strong "freedom of information" laws, may resist 
transparency policies on the grounds that their private nature is part of their administrative 
culture and that comparable data shot~ld not be made available wiI-hot:~t a specific Iegal 
req~irement~ ]Institutional leaders may also argae that a p~blic display of data will 
identif),~ institutional competitive advantages which will di sadva~.tage their teams on the 
field of play. Alternatively, they may argue that disclosure is needed or justified at this 
time. 

Slippery_ Slope. Some institutions may argue that disclosure of detailed financial 
information related to the institution is the first step toward the disclosure of personnel 
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information for example, salaries and benefits of individual employees, for which there is 
less or even no justification for transparency. 

Unnecessary Argument and Debate. Some institutions may feel that total transparency 
will foster unscheduled debate about the priorities of a particular conference or campus or 
even higher education in general, and that such debates are better deferred until they can 
be properly and fairly staged for public understanding. Moreover, additional transparency 
increases the focus on the financial aspects of college athletics, which may provide 
further support for those who argue that college sports is just a "big business." 
Universities do not normally release financial data on each university department, so 
releasing additional financial information about athletics suggests that the athletics 
department plays a very different role in the university than other departments. 

~.~.~!!.~.!....g.!~t.N~)f!:fg!?.~. The level of transparency recommended in this paper exceeds not only 
what is the norm in athletics departments, but what is customarily seen in university 
academic units. It is rare to find academic units, for example, which collect financial data 
about themselves using uniform and common definitions to quantify the cost of capital 
improvements utilized by the unit, and create ratios and data points for use in 
comparisons with like units in other universities. Some may argue, particularly at a time 
when some reformers are calling for treating the athletics department more like the 
academic units, that athletics is being treated unfairly and does not enjoy the same 
protection as academic units. 

There may, of course, be other concerns, and one purpose of this paper is to solicit comments in 
this regard. 

While the data st~b:missions contemplated in this proposal would be a part of the normal 
reporting of data to the NCAA by its members, the design of its release should be st~ch that the 
privacy of i~divid~al institutiot~s and persons wot~ld be protected. 7"t~e u~e ot~ ct~stomary 
methods of displaying information in a manner that protects of privacy of tho~e that st~bmit data 
to t.heir association,s or a~lr~ity grot~ps should be see~ as part and parcel of this proposal. The 
St~bcomm~tiee recog~:~izes t.he delicate bala~:~ce betwee~ protecih~g the privacy of" 
data s~bmi ssion.s and providi ng suft] cient data detai~ to assist i n.stimt~ onal decisi on-makers~ 
repo:~¢s and presentations must provide adequate safeguards to assure con~]den.tiaIi~y and protect 
institutiot~al properties. These presentations will be critica~ to willfk~] participatior~ by tt~e 
member ]nstitutior~. 
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A sub seq~ent paper by the Task Force Sabcommittee will address data %rmatting and display to 
asst~re i nstimtior~al arid individual co~~Sde~tia~ity. Any shared data will be displayed i~ a manner 
which shields h~stitutior~aI and persor~a[ i~ri’ormatio~ arid will be K~[ly compliant with a~ti-trust 
law. The st~bseql~e,~, paper will also allow a~:a opportunity fbr membership comme~t and 
fbedback. 

The Transparency Proposal 

The working proposal for transparency (the Proposal) is set forth in Exhibit A, attached to this 
paper. The proposal sets forth sets forth uniform definitions and a format for presenting data, 
together with ratios (dashboard indicators) that can be readily derived and calculated if the 
proposal is adopted. 
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Exhibit A 

This exhibit sets forth a set of uniform reporting definitions and a format for presenting 
intercollegiate athletics data, together with ratios (dashboard indicators) that can be readily 
derived and calculated to inform campus decision-makers. The intent is to provide decision- 
makers with a set of key indicators that will assist with establishing the strategic directions and 
priorities of the athletics departments. The definitions and format are proposed as an opportunity 
for debate and modification. 

General Definitions 

Athletics Generated Funds. includes all ticket sales, guarantees from participating in away 
games, gifts and contributions restricted to athletics, compensation and benefits provided by a 
third party, NCAA/conference distributions, broadcast television, radio, internet rights, program 
sales, concessions, novelty sales, parking, royalties, advertisements, sponsorships, sports-camps, 
endowment and investment income and any other revenues derived from intercollegiate athletics 
activities. 

Allocated Funds. Includes all revenues from government support, institutional support, and 
student athletics fees. In the case of student athletics fees, the assessment of the fee is mandatory 
and students don’t have an opportunity to opt out of the fee, nor do institutional administrations 
have the option to reallocate fee revenues from athletics to other purposes. Allocated funds 
restricted to athletics from government sources are to be distinguished from government 
appropriations to institutions that choose to allocate such funds to athletics. 

Institutional support. A form of allocated funds that includes university direct and indirect 
allocations made to or on behalf of the athletics department for athletics related support, whether 
these funds come to the institution initially as government appropriations, tuition revenues, 
unrestricted gifts or earnings on investments, etc. 

Self-sufficienc’~,. The athletics department produces sufficient athletics generated revenues, as 
defined above, to cover the total expenses of intercollegiate athletics including all direct and 
indirect operating expenditures and debt service on athletics facilities. Student-athlete tuition 
expenses will be included if waived or paid by Athletics. An athletics department can 
demonstrate financial operating autonomy by establishing neutral cash flow without bearing 
responsibility for tuition waivers or facility and administrative services without qualifying as 
"self-sufficient" by this standard. 

Athletics debt service. The annual payments made by or on behalf of the athletics department 
for principal and interest payments on athletics related facilities. 
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Athletics outstanding debt. The amount of principal which remains outstanding on athletics 
facilities. 

Financial Reporting Categories 

All Division I members of the NCAA shall be required to submit operating and capital financial 
data annually as part of the requirement for membership. All submissions will be in accordance 
with the definitions herein and subject to "agreed-upon procedures" performed by an 
independent third party. Data shall be all inclusive of athletics department operating and capital 
revenues and expenditures and presented in a format that will allow for comparability. In 
addition to the operating and capital reporting requirements, NCAA member institutions shall 
submit salary and benefits information by position. 

The definitions were developed with the assistance of the National Association of College and 
University Business Officers (NACUBO), National Association of College and University 
Auditors (NCUA), several major accounting firms and athletics financial officers. 

The subcommittee recognizes that some of the requested information will require access to data 
maintained outside of the athletics department. The use of institutional research, university 
controller, human resources or other university departments may be necessary to access the data 
or to assist with the operating allocations required as part of the reporting. The financial reports 
shall be certified by the chief executive officer of the institution. 

Operating Revenues 

The following.operating revenue categgries and definitions will be employed to meet the annual 
reporting reqmrements. The ~?rsl [e~ ller~s ~i!tmlif¥ as Athleticalh~ Ge,~erated Funds arid items 
eleven ttarough fourteen qualif),~ as Allocated I:’tmds7             " 

iTicket Sales revenue received for sales of admissions to 
events. Include ticket sales to the public, 

and students, and money received for shipping 
handling of tickets. Do not include ticket sales for 

and national tournaments that are pass- 
transactions. Report amounts in excess of a 
face value paid by ticket purchasers (for 

~le, to obtain preferential seating) in Category 3 



The Need for Transparency 
September 23, 2005 
Page No. { PAGE } 

Guarantees iiIInclude revenue received from participation in away 
iigames. 

iContributions amounts received directly from individuals, 
associations, foundations, clubs or other 

:anizations that are designated, restricted or 
by the donor for the operation of the 

program. Report amounts paid in excess of a 
value. Contributions shall include cash, 

securities and in-kind contributions. In-kind 
may include dealer-provided automobiles 
of the use of a car), apparel and soft-drink 

~roducts for use by staff and teams. Report gifts and 
from corporate sponsorship agreements in 
8 (Royalties, Adverti sement and 

Sponsorship). 

all amounts provided by a third party and 
y guaranteed by the institution, but not 

included on the institution’s W-2 (e.g., car stipend, 
r-club membership, entertainment allowance, 

allowance, speaking fees, housing allowance, 
~ensation from camps, radio income, television 

income, shoe and apparel income). This should equal 
Categories 20 and 22 combined. 

revenue received from participation in bowl 
tournaments and all NCAA distributions. This 

includes amounts received for direct 
¯ " or through a sharing arrangement with an 

conference, including shares of conference 
agreements. If known by sport, report as 

such. Include any payments received from the NCAA 
hosting a championship (permissible to include in 

Not Related to Specific Teams). 

iIInclude institutional revenue received directly for radio 
i’and television broadcasts, Internet and e-commerce 
ilrights received through institution-negotiated contracts. 

Including 
Tournament 

and Internet Rights 

~ensation and 
Provided by 

Third Party 



The Need for Transparency 
September 23, 2005 
Page No. { PAGE } 

all revenue from corporate sponsorships, sales 
advertisements, trademarks and royalties. Include the 

of in-kind products and services provided as part 

~orts-Camp Revenues 

and 
Income 

iSmdent Fees 

State or Other 
Government Su ~ort 

Institutional 

the sponsorship (e.g., equipment, apparel, soft- 
water and isotonic products). 

iIInclude amounts received by the athletics department 
~lfor sports-camps and clinics. 

endowment spending policy distribution and 
investment income in support of the athletics 

These categories include only restricted 
investment and endowment income for the operations of 
intercollegiate athletics; institutional allocations of 
income from unrestricted endowments qualify as 
"Direct Institutional Support." 

Include student fees assessed and restricted for 
of intercollegiate athletics. 

state, municipal, federal, and other government 
)riations made in support of the operations of 

intercollegiate athletics. This amount includes funding 
specifically earmarked to the athletics department by 

agencies for which the institution has no 
to reallocate. Any state or other government 

support appropriated to the university, for which the 
determines the dollar all ocation to the 

department shall be reported in Direct 
Support (item 13). 

value of institutional resources for the current 
)erations of intercollegiate athletics, as well as all 

funds allocated to the athletics department 
the university (e.g. state funds, tuition, tuition 

and transfers). Also include Federal Work 
Study support for student workers employed by 
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office for a reasonable allocation. If counted here, 
include offsetting expenditure equal in value in Expense 
Category 32 (Indirect Facilities and Administrative 

...................................................................................... Support). 
Other 5% of total revenues may appear on this line. 

number is greater than 5%, please reclassify 
uate revenue to the appropriate category(s) above 

to bring the category to less than 5% of the total 

~lSubtotal Operating 
~!Revenue 

iAdd Columns 1-15. 

Operating Expenses 

The following operating expense categories and definitions will be employed to meet the annual 
reporting requirements. The definitions are intended to derive the full-costs of operating an 
intercollegiate athletics program including indirect costs. 

iInclude the total amount of athletically related student aidii 
iawarded, including summer school and tuition discountsii 
iand waivers (including aid given to student-athletes whoii 
ihave exhausted their eligibility or who are inactive due toii 
imedical reasons). Athletics aid awarded to non-athletesii 
.(student-managers, graduate assistants, trainers) should beii 
ireported as Not Related to a Specific Sport. 

Guarantees iInclude amounts paid to vi siting participating institutions. 
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Coaching Salaries, iInclude gross salaries, bonuses and benefits provided 
and Bonuses ~head and assistant coaches, which includes all gross wages,~. 

the University ,benefits and bonuses attributable to coaching that would be~, 
and Related Entities ~reportable on university and related entities (e.g.,~. 

,foundations, booster clubs) W-2 and 1099 forms (e.g., car~ 
istipend, country-club membership, entertainmentii 
,allowance, clothing allowance, speaking fees, housing~. 
iallowance,    supplemental    retirement    allowance, 
compensation from camps, radio income, television income, 
~uition remission, earned deferred compensation benefits).ii 
iPlace any payment made to previous coaches to satisfy aiii 
zontractual agreement for coaching in Category 23~ 
i(Severance Payments). 

Coaching Other 
Compensation and 

Paid by a Third- 

Support 
Staff/Admi nistrative 
Salaries~ Benefits and 

Paid the 
Universit~T and Related 

Include all compensation paid to the coaching staff by 

ithird party and contractually guaranteed by the institution, i 
but not included on the institution’s W-2 (e.g., car stipend,~ 
icountry-club membership, entertainment allowance, 
~clothing allowance, speaking fees, housing allowance,~i 
compensation from camps, radio income, television income, 
ishoe and apparel income). Expense Categories 20 and 22iii 
zombined should equal Revenue Category 5 (Compensation~ 
iand Benefits Provided by a Third Party). 

iInclude gross salaries, bonuses and benefits paid 
administrative staff (i.e., football secretary, sport-specificii 
itrainer) that would be reportable on university and relatediii 
entities (e.g., foundations, booster clubs) W-2 and 1099~ 

iforms (e.g., car stipend, country-club membership, ii 
ientertainment allowance, clothing allowance, speaking fees,~. 
ihousing allowance, supplemental retirement allowance,: 
icompensation from camps, radio income, television income, iii 
,tuition remission, earned deferred compensation benefits).iii 
iStaff members responsible for the gender-specific athleticsii 
.department, but not a specific sport (i.e., director of men’siii 
iathletics), will have their compensation figures reported as~, 
iExpenses Not Related to Specific Teams fields. Athleticsiii 
idepartment staff members who assist both men’s and~ 
iwomen’s teams (sports information director, academic~i 
advisor) will be reported as Not Allocated by Gender~ 
zolumn. 
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S taffiAdmlm stratlve 
Other Compensation and 

Paid by a Third- 

iparty and contractually guaranteed by the institution, butii 
inot included on the institution’s W-2 (e.g., car stipend, 
icountry-club membership, entertainment allowance,~ 
iclothing allowance, speaking fees, housing allowance,~ 
icompensation from camps, radio income, television income, 

shoe and apparel income). Expense Categories 20 and 22ii 
icombined should equal Revenue Category 5 (Compensationii 
iand Benefits Provided by a Third-Party). 

Severance Payments 
iInclude severance payments and applicable benefits 
irecognized for past coaching and administrative personnel. 

Team Travel 

Uniforms 
and Supplies 

Game Ex ?enses 

Raising~ Marketing 
and Promotion 

Sports Camp Expenses 

iInclude transportation, lodging and meals for prospectiveii 
istudent-athletes and institutional personnel on official andii 
iunofficial visits, telephone-call charges, postage and such.ii 
iInclude value of use of institution’s own vehicles orii 
iairplanes as well as in-kind value of loaned or contributed~ 
itransportation. 

iInclude air and ground travel, lodging, meals andii 
iincidentals for competition related to preseason, regularii 
iseason and postseason. Amounts incurred for food andii 
ilodging for housing the team before a home game alsoii 
ishould be included. Include value of use of the institution’ 
iown vehicles or airplanes as well as in-kind value of donor-~i 
iprovided transportation. 

iinclude items that are provided to the teams only.ii 
iEquipment amounts are those expended from current orii 
aperating funds. 

iInclude game-day expenses other than travel that areii 
necessary for intercollegiate athletics competition, including~ 
iofficials, security, event staff; ambulance and such 

ilnclude, costs associated with fund raising, marketing, a.ndii 
ipromotlon for media guides, brochures, recrmt~ngii 
ipublications and such. 

iInclude all expenses paid by the athletics department, ii 
iincluding non-athletics personnel salaries and benefits, fromii 
ihosting sports camps and clinics. Athletics personnelii 
isalaries and benefits should be reported in either Categoriesii 
i 9, 20, or 22. 
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Facilities,        iInclude direct facilities costs charged to intercollegiate~i 
and Rental ~athletics, including building and grounds ma~ntenance, i~ 

,utilities, rental fees, operating leases, equipment repair andii 
,maintenance, and debt service. 

Spirit Group~ )nclude support for spirit groups including bands, 
icheerleaders, mascots, dancers, etc. 

Indirect Facilities and Jnclude value of facilities and services provided by the~i 
Administrative Support ,institution not charged to athletics. This support mayii 

iinclude an allocation for institutional administrative cost, ii 
,facilities and maintenance, grounds and field maintenance,~, 

isecurity, risk management, utilities, and debt se~wice. Ifii 
,your institution does not currently track indirect~ 
iinstitutional support, consult your business office for a::, 
ireasonable allocation. If counted here, include offsettingii~ 
amount equal in value in Revenue in Category 14 (Indirect~ 
iFacilities and Administrative Support). 

Expenses and 
Insurance 

and Dues 

iInclude medical expenses and medical insurance premiums 
ifor student-athletes. 

iInclude memberships and conference and association dues. 

Other Operating 
iOther operating expenses include printing and duplicating, i 
isubscriptions, business insurance, telephone, postage, i 
ioperating and equipment leases, non-team travel and anyii 
iother operating expense not reported elsewhere. Do notii 
iinclude indirect administration overhead provided by theii 
iuniversity (use Category 32) or salaries and benefits (useii 
iCategories 19 or 21). Attempt to allocate all expenses toii 
iCategories 17 through 34 before using this category. As 
iguide, please limit this category to 10% of total operating 
iexpenses. If the number is greater than 10%, please provideii 
ithe top three categories and amounts in the commentsi 
isection below. 

Add Columns 17-35. 
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Salary and Benefits Reporting 

An annual salary, and benefits survey shall be conducted for most positions within the athletics 
program including but not limited to athletics directors, senior women administrator, athletics 
business managers, sports information directors, video coordinators, ticket managers, equipment 
managers, academic advisors, CHAMPS coordinator, strength and conditioning, trainers, team 
physicians, head coaches, assistant coaches, facilities directors, events coordinators, etc. 
Collected data shall include base salary, bonuses, endorsements, media fees, camp income, 
deferred income and other income contractually guaranteed by the institution. These data shall be 
made available to each institution in a manner that campus decision-makers can access on a real- 
time basis and in a manner that will protect confidentiality. 

Capital Expenditures 

Capital expenditures shall be reported in the aggregate for athletics facilities. Specific categories 
include current-year additions to plant (i.e., capitalized additions to facilities during the current 
reporting period), current-year deletions (i.e. capitalized deletions of facilities during the current 
reporting period), total estimated book value of athletically related plant and equipment net of 
depreciation, total annual debt service on athletics and university facilities and total debt 
outstanding on athletics and university facilities. 

Reporting 

Assuring the data are relevant and comparable for campus decision-makers will require 
institutions to invest time and effort in its report. The subcommittee supports the NCAA 
requirement to have an independent third-party conduct "agreed-upon procedures" prior to 
submitting the data to the chief executive officer of the institution and the NCAA. 

Dashboard Indicators 

Campus decision-makers have limited time to assist with the oversight of intercollegiate athletics 
programs. Thus, they may find it particularly beneficial to rely upon a set of "dashboard 
indicators.’ These indicators would comprise a limited number of key variables to capture an 
annual snapshot of the financial viability of the athletics program. The dashboard may also assist 
the development of a strategic direction for the athletics programs. 

The NCAA will provide a dashboard report to each Division I institution from membership 
financial data submitted to the NCAA annually by March 31. The data will be customized to 
provide comparative information. Each institution’s data will be compared to other conference 
schools and the universe of Division I public or private institutions. The St~bcommittee wiI1 also 
cow,sider, i,~ a s~lbseqaer~t paper, whether individaal campt~ses sI~ot~ld be alIow to self select a 
groap of peer i~stimtions to compare, as long as data co~tide~.iali~.y ca~ be e~sured. 
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The following is a list of possible dashboard indicators that are presented for consideration. 
Suggestions for these variables are not intended to be prescriptive, nor all-inclusive, but rather 
are provided as a template, for discussion, that can be modified over time to meet institutional 
needs. 

a) Percent of athletics annual operating spending divided by institutional annual operating 
spending (reference specific IPEDS report number). Reflects the relative share of 
athletics finances to overall institutional finances. 

b) Total athletics revenues and expenditures. Allows the reader to understand how 
aggregate revenues and expenditures compare to other athletics departments. 

c) Athletics generated revenues as a percent of total athletics revenues. Allows the reader to 
understand the share of revenues that the athletics department is producing. 

d) Revenue categories as a percent of the total athletics revenues. Allows the reader to 
identify the reliance on specific revenue categories. 

e) Expenditure categories as a percent of the total athletics expenditures. Allows the reader 
to identify the specific expenditure categories that are most important to monitor. 

f) Total athletics expenditures increase as a percent of university expenditures increase. 
Identifies the rate of growth of athletics expenditures to the university increase. 

Allocated Funds increase as a percent of university expenditures increase. Allows the 
reader to compare the rate of growth provided by Allocated Funds for Athletics to the 
university expenditure increase. 

h) Athletics spending per coach and per student-athlete. Allows the reader to compare the 
spending per coach and per student-athlete with others in Division I. 

i) Athletics debt service as a percent of institutional debt service. Compares the long-term 
commitment of resources made to athletics facilities versus the rest of the institution. 

Athletics indebtedness as a percent of institutional indebtedness. Allows the reader to 
access the amount of total institutional indebtedness contributed by the athletics 
department. 

k) Athletics debt service as a percent of total athletics expenditures. Allows the reader to 
determine the pressure that athletics debt has on the total athletics budget. 
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1) Number of sports offered. Allows a comparison of the total sports offerings to other 
institutions. 

m) Number and dollars of athletics grants and aid offered by gender. Compares the total 
grants and aid against conference, private vs. public or Division I institutions. 

n) Distribution of expenditures by sport. Allows the reader to monitor Title IX 
requirements. 
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NCAA Presidential Task Force on the Future of Divi- 
sion I Athletics 

SUBCOMMITTEE ON VALUES AND ACADEMIC STANDARDS 

INTRODUCTION 

In January 2005, NCAA President Myles Brand announced the creation of a Presidential Task 
Force on the Future of Division I Athletics. Brand noted that "this is the next step in a systemat- 
ic process of integrating athletics into the academic mission of colleges and universities." Peter 

Likins, president of the University of Arizona, will chair the task force. Likins noted that, while 
there is no immediate crisis on which this group must act, long-term planning on the future direc- 

tion of Division I athletics is critical. 

"Thepopuladty ( i~zte~rollegiate athletic:~ and the media e.-,J)0ar#~ it ~vcei~:es has stead@ pushed/he ente~v;e 
toward @o~rs e~te~rai~me~t a~d awq~.from educatio~ mission qf coll~es a~d u~i~ersitie.,;" L~’ki~s said. 
’There is a gva~)rg cowrer~r da~aging o~r ~’atue ~’ste~ withiv hasher e&catiov. We ~cvgnizy the 
(the leaming experience e,~ed ~ studev>athhtes in i~te~vol~giate athhtics co~petitz?n, that we must bah 

gra&aa’on." ~rCAA Press ~hase, Januao’ ~ 4, 2005) 

The task force will discuss issues surrounding the alignment of athletics and academics, includ- 
ing fiscal responsibility, competitive equity, transparency and, most importantly, the value and 
values of intercollegiate athletics. To accomplish this task the group was divided into four sub- 
groups, each with a specific focus related to the overall charge. The Subcommittee on Values 
and Academic Standards (hereinafter referred to as "the subcommittee") is charged with provid- 
ing value-based guidance on specific issues facing Division I intercollegiate athletics. 

The full task force met on June 9-10, 2005, in Tucson, Arizona, to establish an agenda for the 
next phase of reform. The follo~ving themes emerged as guiding posts - "strong presidential 
leadership will fortify the athletics enterprise" and "intercollegiate athletics serves its highest 
purpose when it is fully aligned with the educational mission." The subcommittee will discuss 
the long-term direction of Division I athletics and focus on various elements of the following is- 
sues: presidential leadership and control in intercollegiate athletics; commercialism in college 
sports; and gender and race issues. This brief will outline these key areas and provide a basis for 
further discussion and future recommendations. 
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LONG-TERM FIJTURE DIRECTION OF DIVISION I INTERCOLLEGIATE ATtILETICS 

The subcommittee will begin with a philosophical discussion on the long-term future direction of 
Division I intercollegiate athletics. Much has been said on the state of intercollegiate athletics 
generally, and, more specifically, the direction, or lack thereof, of Division I sports. A recent 
NCAA study "The Empirical Effects of College Athletics," supports the notion that increased 
spending on football and basketball, on average, does not increase net operating revenue. Addi- 
tionally, increased spending does not produce medium-term increases in winning percentages, 
and higher winning percentages do not produce medium-term increases in net operating revenue. 
Further, there appears to be no correlation between increased spending and increases or decreas- 
es in the measurable academic quality of new students or in alumni giving. These data, although 
imperfect, debunk the myth that greater spending leads to greater success on the field and, in 
turn, greater net revenues. 

Within the broad parameters of this discussion, we must define a different paradigm model to 
change the direction of intercollegiate athletics. Further, we will discuss the stratification and 
perceived professionalism of a growing percentage within the Division I membership. 

PRESIDENTIAL LEADERSIIIP AND CONTROL OF INTERCOLLEGIATE ATItLETICS 

Presidential leadership in intercollegiate athletics has been gaining ground both locally and on 
the national level. Issues that may require some attention include the role of the president in the 
hiring of coaches, particularly in revenue sports; establishing budgetary policy for athletics de- 
partments; leadership at the conference level; and developing national policy through the NCAA. 
Presidential leadership is the essential ingredient for reform, and the substantive question is 
whether presidents are sufficiently well-positioned to complete the reform agenda and sustain the 
changes that result. 

Within this area, the subcommittee will focus on recommendations for establishing collective 
presidential control within regional and national settings and greater integration of athletics with- 
in the university community. 

Integration of athletics within the university communi_ty 
it is clear that, the greater the divide be~,een intercollegiate athletics and the academic commu- 
nity, the greater the risk for corruption and over-commercialization, both of which work to 
destroy the integrity of intercollegiate sports and denigrate the principles on which it was built. 
There is no singular solution. This is a multifaceted issue that includes greater integration of ath- 
letics within the academic enterprise, as well as closing the academic gulf bet~veen student- 
athletes and the general student population. At the heart of its mission, the Association is com- 
mitted not only to maintaining intercollegiate athletics as an integral part of the educational 
program and the athlete as an integral part of the student body, but also to preparing student- 
athletes to live whole fulfilled lives beyond the glory of athletics participation. 
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One of the key concerns in this area is the disenfranchisement of faculty in the athletics govern- 
ance process. A perception exists within the faculty community that the athletics department is 
an outlier and operates under a different set of standards from other university departments. Ad- 
ditionally, it also is perceived that some university presidents are protectors of the athletics 
process as opposed to champions of the institution’s academic ideals. 

Another commonly held perception is that student-athletes also are afforded preferential treat- 
ment and many times may not be as academically prepared as the general student body. Recent 
academic reform efforts have strengthened the standards by which student-athletes maintain eli- 
gibility for competition to ensure steady progress toward degree completion. Additionally, 
academic progress rates hold teams and institutions accountable for the success of each student- 
athlete and provide strong incentives for coaches to recruit and support academically able stu- 
dents. 

The subcommittee suggested, for further discussion, several recommendations that focused on 
the central involvement of university faculty in athletics governance, including: finding ways to 
engage the faculty in athletics strategic planning and financial issues; and incorporating faculty 
advice directly into the athletics governance system as opposed to a faculty athletics committee. 

COMMERCIALISM IN COLLEGE SPORTS 

One of the ongoing challenges, as college sports continues to grow and develop a wider fan base, 
is how to maintain the collegiate model in the face of increased commercialism. Over- 
commercialization, a primary threat to the integrity of college sports, transposes the collegiate 
model into a system that more closely resembles the professional sports model. Much of the ex- 
traordinary value of intercollegiate athletics depends on its integrity, and that is lost when 
commercial interests ove~helm the game. To this end, the issues that confront us include how 
to limit commercialism, when to say no to advertisers and how to manage big revenue sports. 
Other aspects of commercialism encroach on the principles of amateurism by seeking greater 
avenues for the use of student-athletes’ names, pictures or appearances to support a commercial 
product or service. Maintaining a line of demarcation between collegiate and professional sports 
requires a clear definition of the collegiate model and the ability to promulgate where that line 
should be drawn between college and professional sports. Further, to address commercialism in 
college sports, we must define those values and principles that limit commercialism, and seek 
mechanisms to manage the demands of television networks and corporate sponsors. 

GENDER AND RACE ISSUES 

The lack of opportunities for women and ethnic minorities continues to be an issue within the 
Association. Problems of disenfranchisement exist with regard to women and minorities being 
appointed as athletics directors, and other high-level athletics administrative positions. Further, 
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support for Title IX appears to have eroded as recent modifications to the system of accountabil- 
ity now make it easier for institutions to comply. The issues identified by the subcommittee 
include: how to systematically address the limited opportunities for African-Americans, Hispan- 
ics and women in head coaching and athletics administrative positions and whether Title IX 
requires renewed presidential attention. 

Minority Hiring 
The issue of minority hiring has confounded the college sport culture for some time. While there 
are many who recognize the importance of diversity and actively seek to expand their applicant 
pools to include greater representation of women and minority professionals, the overall result 
has been less than satisfactory,. 

pedence, the’re not been in the system long eno@, they ~,e not networked enough, the’re not had the 
training, and ov and on. 77~e~ are more excuses out the~ as to w~)’ ~? ~as not o~ru~’~{g tha~ strategies as to 
ha~e ~e can make it o~ru~:" (Duderstadt, .]ames. ’~>’~Z~osium on the Status ~Minodties in Spo~ts."Mich- 
z~au S~a~e Unive~@., 05 2002 quozing 67~a~es Whi~comg San Jose Szaze) 

There are several NCAA committees working to improve this representation, including the 
NCAA Executive Committee Subcommittee on Gender and Diversity Issues, the NCAA Minori- 
ties Opportunities and Interest Committee and the Committee on Women’s Athletics. The 
NCAA also has established several programs designed to develop female and minority talent, 
including the NCAA Fello~vs Leadership Development Program, the NCAA Leadership Insti- 
tutes for Ethnic Minorits, Males and Females, and the NCAA Men’s and Women’s Coaches 
Academies. While these programs do much to move the ball, more must be done. The student- 
athlete population reflects the breadth of a multicultural society and intercollegiate athletics ad- 
ministration should also include such diverse representation. 

’~t is a fun~.)* thing thatpeopte can go out and rec~it student-athktes qf colo(from around the count~.7. Th~ 
can track yon~ the time yonke a junior in hz~h school, but ~eryou graduate and you lea~e, the)’ so,e- 
how can’t locate you a~ev g’s tz>ve to be a coach or an admin£rrator." (Duderstadt,.]ames. ’~y~po~um o~ 
zhe S~a~us ~Minodl~?s in 5}orts." Michz~an State Univers@., 05 2002 quoting ~chelle C)llina; N~rth- 
e~ Illiuois g~niversiO~ 

The first step in this regard is to acknowledge the deficiencies that currently exist and develop a 
philosophical statement addressing the importance of increased diversity in intercollegiate athlet- 
ics. Collaboration between the NCAA and such organizations as the Black Coaches Association, 
and the National Association of Collegiate Women Athletics Administrators may provide the 
resources to identify diverse applicant pools. However, we must not stop there. We must con- 
ceptualize mentoring opportunities that open the door for those who have traditionally been 
underrepresented in athletics administration. Further, we must revise current hiring practices to 
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ensure that a wider net is cast to find those high-potential individuals who bring diverse experi- 
ences. 

Title IX 
Recently, the U.S. Department of Education issued a clarification for Title IX that allows colleg- 
es and universities to gauge female students’ interest in athletics under the third prong of the 
three-part test by conducting an e-mail survey and treating a lack of response to the survey as a 
lack of interest in playing additional sports. During its April 2005 meeting, the Executive Com- 
mittee adopted a resolution confirming the Association’s commitment to the principles of 
Title IX, encouraging institutions to forego application of this less stringent standard and urging 
the Department of Education to rescind the recent clarification. This commitment must extend to 
the campus and conference levels. We must affirm the importance of Title IX and the consistent 
implementation of the law nationally, and we must affirm support for proportionality as a meas- 
ure of compliance with Title IX. 

RESEARCH 

Consistent with the Association’s commitment to make data-driven decisions, the subcommittee 
has requested the following research items. 

Hiring trends for women and etlmic minorities in athletics administration and coaching 
positions over the past five years. (Attachment A) 

Correlation between grade point average/SAT data on freshman student-athletes and first 
year academic performance. (Attachment B) 

[] Correlation between Academic Progress Rate data and an institution’s reporting structure 
for academic advising. (To be distributed) 

[] Correlation between an institution’s reporting structure for academic advising and aca- 
demic infractions. (To be distributed) 

[] An assessment of commercialism on the conference level. (To be distributed) 
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ATTACHMENT A 

NCAA Minorig- Opportunities and Interests 
Committee 

Biennial Study of the Race and Gender Demographics of Member 
Institutions’ Athletics Personnel 

FOCUS OF REPORT 

For practical purposes this report details the presence of African American admini strators 

of member institutions’ athletics personnel as the total combined number of Asians, His- 
panics and Native Americans in administrative positions is less than four percent. 

Data based on 2004 Race and Gender Demographics of NCAA Member Institu- 
tions’ Athletics Personnel Report 

¯ Collection of data in fall 2003 
¯ Data collection forms are completed voluntarily by the member institutions 
¯ Form in use since 1995 and report produced biennially since 1996 

,, Three categories of personnel: administrators, head coaches and assistant coaches 
¯ Results also broken down by gender, ethnicity and HBCU status 
¯ Comparison charts include data from 1995, 1997, 1999, 2001 and 2003, but 

growth is very slow so best to compare to 1995 baseline data. 

RESULTS 

Minimal increases only in the number of ethnic minority personnel since the 
1995-1996 baseline report. 

Modest increases in ethnic minority personnel in one category or division are off- 
set by decreases in other categories or division. 

RESULTS FOR AFRICAN AMERICAN ADMINISTRATORS 

Among senior level administrators, the percentage of African Americans has re- 
mained virtually unchanged since 1995. 
Minimal increases among African American women, primarily in the SWA and 
Academic Advisor positions. 
Percentages of African American men in administrative positions relatively un- 
changed since 1995. 

RESULT S FOR FEMALE ADMINISTRATORS 

0 

0 

The total percentage of women in administrative positions has increased by 6.0%. 

Women athletic directors increased by 2.3% since 1995. 

Largest gains for women were in entry or mid level positions such as graduate as- 
sistants (8.2%), business manager (7.9%), intern (7.1%), and academic advisor 

(7.0%). 



PERCENTAGE OF AFRICAN AMERICAN ADMINISTRATORS AT NCAA MEMBER 

INSTITUTIONS 

All institutions ....................... 
Hi.stori.ca!!y.B.!ack ..................... 

Position Institutions Excluded 
1995-96" 2003-04 Change 1995-96" 2003-04 Change 

Overall Percentages 
Director of Athletics 
Associate Director of Athletics 
Assistant Director of Athletics 
Senior Woman Administrator 
Academic Advisor 

Overallt 

7.5 
8.2 
8.5 
9.1 
20.9 
8.4 

7.2 
8.1 
8.7 
9.1 
22.5 
9.1 

-0.3 
-0.1 
0.2 
0.0 
1.6 
0.7 

2.7 
6.1 
6.7 
3.2 
18.2 
5.1 

3.0 
6.6 
6.8 
4.9 
19.9 
6.6 

0.3 
0.5 
0.1 
1.7 
1.7 
1.5 

The overall percentages in the top administrator positions have changed insignifi- 
cantly since 1995. 
The four top administrative positions, as well as the total are all below 7% if the 
HBCU’s are excluded. 

All Institutions 
Historically Black 

Position Institutions Excluded 
1995-96" 2003-04 Change 1995-96" 2003-04 Change 

Division I Percentages 
Director of Athletics 10.1 9.3 -0.8 3.7 3.4 -0.3 
Associate Director of Athletics 9.1 9.7 0.6 7.2 7.8 0.6 
Assistant Director of Athletics 9.5 10.0 0.5 8.0 8.2 0.2 
Senior Woman Administrator 8.4 14.1 5.7 2.4 8.3 5.9 
Academic Advisor 22.8 24.1 1.3 20.5 22.3 1.8 

Overall1- 9.0 10.7 1.7 6.2 8.2 2.0 

The only significant improvement is the 5.9%* increase in Senior Woman Ad- 
ministrators. 
Generally there has been little improvement in Division I since 1995. 
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TOP AREAS OF INCREASE FOR AFRICAN AMERICAN MEN AND WOMEN 

The largest increases for African American men are not only small (<3%), but are 
also entry or mid-level positions. (e.g., Intern, Ticket Manager, Equipment Man- 
ager.) 

The largest increases for African American women are all belo~v 2.5% and are al- 
so entry or mid-level positions (e.g., Intern, Academic Advisor) 

All comparisons are to 1995. 

* Excludes Historically Black Colleges and Universities 

MOST FREQUENT POSITIONS FOR AFRICAN AMERICAN MEN AND WOMEN 

For African American men, the most frequent positions are all entry or mid-level posi- 
tions, including academic advisor (11.8%); life skills coordinator (8.8%); strength coach 
(8.5%) and equipment manager (7.3%). For African American women, with the excep- 
tion of SWA, the positions with the highest frequency also are all entry or mid-level 
positions, including (life skills coordinator (8.8%); academic advisor (8.2%); intern (4%) 
and SWA (4%) 

*Excludes Historically Black Colleges and Universities 

MOST FREQUENT POSITIONS FOR WOMEN 

Women in senior level administrative positions increased minimally between 1995 and 
2003. Female athletic directors increased by 2.3% to 18.3% of total athletic directors, 
and assistant athletic directors increased by 1.7% to 33.1% of the total. The number of 
female associate athletic directors decreased by 1.11% to 35.5%. The most frequent posi- 
tions for women generally include SWA (99.4%); administrative assistant (88.6%); life 
skills coordinator (66/7%) and academic advisor (57.1%) 
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YEARLY COMPARISONS OF AFRICAN AMERICAN COACHES AND 
ADMINISTRATORS BY DIVISION 

The following charts show the trends in the numbers of African American administrators 
and coaches since 1995. Overall the trend lines are remarkably flat - showing no in- 
creases in minority athletics personnel. Division I generally has the most minorities, 
followed by Division II with Division III consistently having the fewest ethnic minorities. 
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Chart 3 
Yearly Comparisons of Black 

Assistant Directors of Athletics 
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Chart 4 
Yearly Comparisons of Black 
Senior Woman Administrators 
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Chart 5 
Yearly Comparisons of Black 
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Chart 6 
Yearly Comparisons of Black 
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Chart 7 
Yearly Comparisons of Black 

Head Coaches of Men’s Teams 
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Chart 8 
Yearly Comparisons of Black 

Head Coaches of Women’s Teams 
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CONCLUSIONS 

Men and white men in particular continue to hold the vast majority of both admin- 
istrative and coaching positions in college athletics. 
The positions in which women and ethnic minorities have increased most are 
lower paying entry, and mid level positions. 
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ATTACHMENT B 

Initial Effects of the Modifications to Division I 
Initial-EligibilitT Standards Enacted in 2003 

EXECUTIVE S UMMARY 

The NCAA research staff was requested to review available data to determine whether 
there were changes in academic profiles and outcomes after changes in the initial- 
eligibility rules went into effect in 2003. Specific concern was raised regarding the re- 
moval of the finn "cut-score" on the standardized test component of the rules. After 
reviewing high school and freshmen-year academic performance data comparing the en- 
tering classes of 2002 (the last year of the "Prop 16" rules) and 2003 (the first year of the 
full sliding-scale) the following results can be reported: 

I. High School Academic Characteristics of Division I Recruits 
No significant changes have occurred in the average academic profile of HS re- 
cruits in the first year of the new initial eligibility standards. 
Similar academic profiles are seen before and after the rule change among men’s 
basketball and football players. 
More prospective student-athletes are being declared academically eligible subse- 
quent to the change in initial eligibility standards 
The proportion of eligible prospective student-athletes under the new standards is 
generally similar to the proportion of prospective student-athletes previously 
meeting Proposition 16 full qualifier or partial qualifier criteria. 
Among the pool of academically eligible Division I recruits, similar aggregate ac- 
ademic profiles are seen before and after the changes in initial eligibility 
standards. 
Very few prospective student-athletes are presenting with a TEST-GPA index 
above the sliding scale but with very low test scores (e.g., SAT<600). There are 
fewer than 10 such students out of almost 50,000 in both 2002 and 2003. 
Increases in the number of Division I prospective student-athletes meeting the 
TEST-GPA index but with SAT scores below 820 (i.e. "Old Partial Qualifiers" 
and "New Qualifiers") appear to match decreases in the number of recruits who 
barely met the test standards of Proposition 16 (i.e. "Low Qualifiers"). Based on 
this information and other patterns in the data, we believe that the predominant 
change in the TEST-GPA patterns of Division I recruits relates to changes in test- 
ing behavior of student-athletes who were previously at or just above the 820 
SAT minimum. 
Increases have been noted in the number of Division I recruits with GPAs above 
2.0 and test scores above 820, but TEST-GPA index below the sliding scale (i.e. 
those in the "triangle area"). Additionally, many more of these students were re- 
ceiving eligibility waivers in 2003. 



II. Core Course Attainment of DMsion I Recruits 

No notable changes have been seen in core units earned subsequent to the in- 
crease to the 114 core course requirement. Note that prospective student-athletes 
were already averaging 18.0 core courses prior to the rule change, with few in the 
13 to 14 range. 

III. HS Academic Characteristics of Division I Scholarship Student-Athletes 

Other than among student-athletes who would previously have been partial quali- 
fiers, few students with low test scores are receiving athletics aid as first-year 
college students. 
The proportions of first-year scholarship athletes with test scores below 820 in 
football and men’s basketball have increased, but these increases are offset by de- 
creases in numbers just above the old 820 cut-off. 
Substantial increases in scholarship athletes receiving waivers are currently being 
seen. 

IV. Race/Ethnicity Characteristics of Division I Scholarship Student-Athletes 

Slight increases in the proportion of African-American first-year scholarship stu- 
dent-athletes in Division I have been noted subsequent to changes in initial 
eligibility standards, but they are not consistent across sport. 

V. First-Year Academic Outcomes in College 

Generally, students in the first cohort admitted after changes in initial eligibility 
legislation (2003) slightly outperformed their predecessors. 

In aggregate, student-athletes with TEST-GPA index above the sliding scale but 
with test score below 820 performed similar to how previous qualifiers with test 
scores just above 820 have performed historically. 

Scholarship athletes who met the new initial eligibility standards but had low test 
scores are dramatically outperforming academic qualifiers with low high school 

GPAs and test scores above 820. 

Participating first-year student-athletes who did not meet the current initial eligi- 
bility standards (i.e. below the sliding scale) performed worse academically than 
any group of students meeting the rule, including those with test score below 820. 
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Table 1 

Response Rates 

1995-1996" 
Division N umber Total Response 

Received Possible Rate 

All Institutions 
Overall 953 
Division I 303 
Division II 269 
Division Ill 380 

Historically Black Institutions Only 
Overall 48 
Division I 20 
Division II 25 

Division Ill 3 

985 
308 
280 
397 

6O 
22 
31 
7 

96.8% 
98.4% 
96.1% 
95.7% 

80.0% 
90.9% 
80.6% 
42.9% 

23 * Baseline year of the study 
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2001-2002 
N umber Total Response 

Received Possible Rate 

878 1036 84.7% 
296 324 91.4% 
228 290 78.6% 
354 422 83.9% 

45 60 75.0% 
21 22 95.5% 
19 31 61.3% 

5 7 71.4% 
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Table 2 

Divisional Composition of Sample 

1995-t996" 
Number Response 

Received Rate 

952 100.0% 
303 31.8% 
269 28.3% 
380 39.9% 

2001 
Number 

Received 

878 
296 
228 
354 

5 

6 

7 Division 
8 

9 

lO All Institutions 
11 Overall 
12 Division I 
13 Division II 
14 Division III 

16 Historically Black Institutions Only 
17 Overall 48 

18 Division I 20 

19 Division II 25 
20 Division III 3 
21 

22 * Baseline year of the study 

100.0% 
41.7% 
52.1% 
6.2% 

45 
21 
19 

5 



E 
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5 

6 -2002 
7    Response 
8 Rate 
9 

10 

11 100.0% 
12 33,7% 
13 26.0% 

14 40.3% 
15 

16 

17 100.0% 

18 46.7% 

19 42.2% 
20 11.1% 
21 

22 
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Percentage of African-American Administrators at NCAA Member Institution 

Position 

Overall Percentages 
Director of Athletics 
Associate Director of Athletics 
Assistant Director of Athletics 
Senior Woman Administrator 
Academic Advisor 

Overallt 

Division I Percentages 
Director of Athletics 
Associate Director of Athletics 
Assistant Director of Athletics 
Senior Woman Administrator 
Academic Advisor 

Overallt 

1995-96" 

7.5 
8.2 
8.5 
9.1 

20.9 

8.4 

10.1 
9.1 
9.5 
8.4 

22.8 

9.0 

Hi 
All Institutions 

Inst 
2001-02 t995-96" 

8.1 
8.0 
8.6 
9.6 

22.8 
9.6 

9.8 
8.7 

10.1 
13.1 
26.4 

11.1 

Change 

0.6 2.7 
-0.2 6.1 
0.1 6.7 
0.5 3.2 
1.9 18.2 

1.2 5.1 

-0.3 3.7 
-0.4 7.2 
0.6 8.0 
4.7 2.4 
3.6 20.5 

2.1 6.2 



F G 

2 
3 

4 storically Black 
5 itutions Excluded 
6 2001-02 Change 
7 

8 

9 3.7 1.0 

10 6.1 0.0 
11 6.7 0.0 
12 5.2 2.0 

13 20.5 2.3 

14 6.9 1.8 
15 

16 

17 2.9 -0.8 
18 6.8 -0.4 

19 7.5 -0.5 
20 7.0 4.6 

21 24.3 3.8 

22 8.5 2.3 
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Table 3 

Percentage of African-American Administrators at NCAA IVlember Institution~ 

H 
Position 

All institutions 
Ins1 

2003-04 

Overall Percentages 
Director of Athletics 
Associate Director of Athletics 
Assistant Director of Athletics 
Senior Woman Administrator 
Academic Advisor 

Overallt 

1995-96" 

7.5 
8.2 
8.5 
9.1 

20.9 

8.4 

7.2 
8.1 
8.7 
9.1 

22.5 

9.1 

Division I Percentages 

Change     1995-96" 

-0.3 2.7 
-0.1 6.1 
0.2 8.7 
0.0 3.2 
1.6 18.2 

0.7 5.1 

Director of Athletics 
Associate Director of Athletics 
Assistant Director of Athletics 
Senior Woman Administrator 
Academic Advisor 

Overallt 

10.1 
9.1 
9.5 
8.4 

22.8 

9.0 

9.3 
9.7 
10.0 
14.1 
24.1 

10.7 

Division II Percentages 

-0.8 3.7 
0.6 7.2 
O.5 8.O 
5.7 2.4 
1.3 20.5 

1.7 8.2 

Director of Athletics 
Associate Director of Athletics 
Assistant Director of Athletics 
Senior Woman Administrator 
Academic Advisor 

Overallt 

Division III Percentages 
Director of Athletics 
Associate Director of Athletics 
Assistant Director of Athletics 
Senior Woman Administrator 
Academic Advisor 

Overallt 

10.8 
9.8 
7.3 

17.1 
15.1 
11.4 

3.4 
2.9 
6.1 
2.3 
10.5 
4.0 

9.1 
10.4 
7.1 
12.3 
18.3 

10.3 

6.2 
3.7 
5.9 
4.2 
8.3 

5.2 

-1.7 2.5 
0.8 4.0 
-0.2 3.1 
-4.8 5.7 
3.2 8.3 

-1.1 3.8 

2.8 2.1 
0.8 2.9 
-0.2 5.6 
1.9 2.3 
-2.2 10.5 

1.2 3.3 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 
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28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

F G H 

stodcally Black 
itutions Excluded 

2003-04     Change 

3.0 0.3 
6.6 0.5 
6.8 0.1 
4.9 1.7 
19.9 1.7 

6.6 1.5 

3.4 -0.3 
7.8 0.6 
8.2 0.2 
8.3 5.9 

22.3 1.8 

8.2 2.0 

2.4 -0.1 
5.0 1.0 
4.7 1.6 
5.7 0.0 
11.5 5.2 

5.1 1.3 

5.1 3.0 
3.7 0.8 
5.9 0.3 
3.2 0.9 
7.8 -2.7 

4.3 1.0 
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42 * Baseline year of the study 

43 t All athletics administrative staff 
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Table 4 

Percentage of African-American Head Coaches at NCAA I~ 

TeamslSports 
1995-96" 

All Institutions 

2001-02 

Overall Percentages 
Men’s Teams 7.6 8.8 
Women’s Teams 7.5 8.2 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

Men’s Revenue Sportst 

Women’s Revenue Sport:: 

12.7 13.2 

12.2 12.7 

Division I Percentages 
Men’s Teams 9.3 12.3 
Women’s Teams 9.7 11.2 

Men’s Revenue Sportst 

Women’s Revenue Sport:: 

17.9 20.2 

15.5 17.5 

Division II Percentages 
Men’s Teams 11.6 10.0 
Women’s Teams 10.9 9.0 

Men’s Revenue Sportst 

Women’s Revenue Sport:: 

15.7 14.1 

15.4 13.6 

Division III Percentages 
Men’s Teams 3.6 5.0 
Women’s Teams 3.9 5.1 

Men’s Revenue Sportst 

Women’s Revenue Sport:: 

37 * Baseline year of the study 

5.6 5.9 

7.2 8.3 

38 t Men’s revenue sports are football and basketball. 

39 :: Women’s revenue sport is basketball. 



D E F G 

1 

3 ~ember institutions 
4 

5 Historically Black 

6 institutions Excluded 
7 Change 1995-96" 2001-02 Change 
8 

9 

lo 1.2 4.2 5.1 0.9 
11 0.7 4.2 5.2 1.0 

13 0.5 8.0 8.5 0.5 

14 0.5 7.7 8.4 0.7 

15 

16 

17 3.0 4.9 7.3 2.4 

18 1.5 5.3 7.2 1.9 

19 

20 2.3 12.1 14.3 2.2 

21 2.0 10.1 11.4 1.3 

22 

23 

24 -1.6 5.2 3.8 -1.4 

25 -1,9 4.5 3.7 -0,8 
26 

27 -1.6 6.8 6.2 -0.6 

28 -1.8 7.0 6.5 -0.5 

29 

30 

31 1.4 3.1 3.8 0.7 

32 1.2 3.3 4.0 0.7 

33 

34 0.3 5.1 4.8 -0.3 

35 1.1 6.5 7.0 0.5 

36 

, :37.                            ~ ,8 
39 
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Table 5 

Percentage of African-American Assistant Coaches at NCAI 

TeamslSports 
1995-96" 

All Institutions 

2001-02 

Overall Percentages 
Men’s Teams 15.1 15.3 
Women’s Teams 11.5 12.6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

Men’s Revenue Sportst 

Women’s Revenue Sport* 

21.4 21.7 

20.7 24.1 

Division I Percentages 
Men’s Teams 18.4 20.9 
Women’s Teams 14.9 16.9 

Men’s Revenue Sportst 

Women’s Revenue Sport* 

25.4 29.7 

27.1 32.7 

Division II Percentages 
Men’s Teams 16.2 14.9 
Women’s Teams 11.2 11.3 

Men’s Revenue Sportst 

Women’s Revenue Sport* 

23.1 21.4 

19.1 20.8 

Division Ill Percentages 
Men’s Teams 8.4 8.5 
Women’s Teams 6.3 7.7 

Men’s Revenue Sportst 

Women’s Revenue Sport* 

11.4 10.8 

10.5 12.9 

37 * Baseline year of the study 

38 t Men’s revenue sports are football and basketball. 

39 ~: Women’s revenue sport is basketball. 
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1 

2 

3 ~ Member Institutions 
4 

5 Historically Black 

6 Institutions Excluded 
7 Change 1995-96" 2001-02 Change 
8 

9 

lO 0.2 12.6 12.7 0.1 
11 1.1 9.6 10.6 1.0 

12 

13 0.3 18.0 18.6 0.6 

14 3.4 18.0 21.2 3.2 

15 

16 

17 2.5 15.5 17.8 2.3 

18 2.0 12.5 14.2 1.7 

19 

20 4.3 22.0 26.1 4.1 

21 5.6 24.4 29.4 5.0 

22 

23 

24 -1.3 11.3 9.9 -1.4 

25 0.1 7.7 7.7 0.0 
26 

27 -1.7 16.1 15.4 -0.7 

28 1.7 13.7 15.4 1.7 

29 

3O 

31 0.1 8.3 8.0 -0.3 
32 1.4 6.2 7.4 1.2 

33 

34    -0.6 11.3 10.3 -1.0 

35 2.4 10.2 12.4 2.2 

36 

+ + 

~9 
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~o I-A 
1~ kAA 
12 

13 Assistant Coaches 
14 I-A 

15 kAA 
16 
17 * Baseline year of the study 
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Table 6 

Percentage of African-American Football Coaches in Division I-A and I-A 

Hi 
Position 

All institutions 
Inst 

1995-96" 2001-02 Change 1995-96" 

Head Coaches 
5.6 2.9 -2.7 5.6 
19.6 17.1 -2.5 5.3 

21.5 24.7 3.2 21.5 
24.2 29.3 5.1 14.4 



F G 

2 

5 storicaliy Black 
6 itutions Excluded 
7 2001-02 Change 
8 

9 

lO 2=9 -2.7 
11 0.0 -5.3 
12 

13 

14 24.7 3.2 
15 20.1 5.7 
16 

17 



A 

1 Table 7 
2 

3 

4 Comparison of African-American Student-Athletes to 
5 

6 

7 Student-Athletes 
8 

9 

l o Division I - Overall 
11 Total Student-Athletes 
12 African-American Student-Athletes 
13 Percent African-American 
14 

15 Division I- Revenue Sportst 
16 Total Student-Athletes 
17 African-American Student-Athletes 
18 Percent African-American 

20 * Baseline year of the study 

21 t Revenue sports are football; men’s and women’s basketball. 

22 The data are from the NCAA Graduation-Rates Reports and are for scholarship student-athletes only. 
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total Stud~nt-~thl~t~s 

1995-96" 

63,432 
15,786 
24.9 

22,115 
11,265 
50.9 

All Institutions Historically Black Institutions Excluded 

1997-98 

66,938 
15,182 
22.7 

21,868 
10,689 
48.9 

2000-01 1995-96" 

72,519 60,489 
16,892 12,980 
23.3 21.5 

22,823 20,583 
11,642 9,769 
51.0 47.5 

1997-98 

63,854 
12,098 

18.9 

20,342 
9,216 
45.3 

2000-01 

68,641 
13,427 

19.6 

20,954 
9,856 
47.0 
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I A ! B 
8.4i 7.8 
12i 12.3 
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I c I D I E I F 
7.6 7.8 
8.5 10+ + 

14.3 10.8 
1.9 3.5 
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Yearly Comparisons of African. 
Football Coache 

16i    14.4 

14 ~~\ 
12 
10 

8 
6 
4 
2 
0 

14.3 

12.311.3 

7.8i " 

1995    1997    1999 

Year 

29 + 
30 18.7i 20.2 
31 21.7i 24.9 
32 20.7i 22.9 
33 9.8i 8.7 
34 
35 + 

18.6 

23.3 

22.4 

9.2 

19 
26.8 

+ 

19 
8.8 

Yearly Comparisons of African-America~ 

36 
37 
38         + 
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40 
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43 
44         + 
45 
46 
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48 
49 
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Assistant Football Coaches 
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54 
55 
56 
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59 15 5i 16.4 

+ 

60 22.2i 24.4 

62 8 7i 8.4 
+ 

63 
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67 
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69 
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73 
74 
75 
76 
77 
78 
79 

÷ 

80 
81 
82 

÷ 

83 
84 
85 

÷ 

86 
87 
88 

÷ 

89 
90 
91 26i 28.8 26.4 
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A C D 

Table 1 

Response Rates 

1995-1996" 
Division N umber Total Response 

Received Possible Rate 

All Institutions 
Overall 953 
Division I 303 
Division II 269 
Division Ill 380 

Historically Black Institutions Only 
Overall 48 
Division I 20 
Division II 25 

Division Ill 3 

985 
308 
280 
397 

6O 
22 
31 
7 

96.8% 
98.4% 
96.1% 
95.7% 

80.0% 
90.9% 
80.6% 
42.9% 

23 * Baseline year of the study 
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17 

18 

19 

2O 
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22 

23 

E F G 

2001-2002 
N umber Total Response 

Received Possible Rate 

878 1036 84.7% 
296 324 91.4% 
228 290 78.6% 
354 422 83.9% 

45 60 75.0% 
21 22 95.5% 
19 31 61.3% 

5 7 71.4% 
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Table 2 

Divisional Composition of Sample 

1995-t996" 
Number Response 

Received Rate 

952 100.0% 
303 31.8% 
269 28.3% 
380 39.9% 

2001 
Number 

Received 

878 
296 
228 
354 

5 

6 

7 Division 
8 

9 

lO All Institutions 
11 Overall 
12 Division I 
13 Division II 
14 Division III 

16 Historically Black Institutions Only 
17 Overall 48 

18 Division I 20 

19 Division II 25 
20 Division III 3 
21 

22 * Baseline year of the study 

100.0% 
41.7% 
52.1% 
6.2% 

45 
21 
19 

5 
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6 -2002 
7    Response 
8 Rate 
9 

10 

11 100.0% 
12 33,7% 
13 26.0% 

14 40.3% 
15 

16 

17 100.0% 

18 46.7% 

19 42.2% 
20 11.1% 
21 

22 
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Percentage of African-American Administrators at NCAA Member Institution 

Position 

Overall Percentages 
Director of Athletics 
Associate Director of Athletics 
Assistant Director of Athletics 
Senior Woman Administrator 
Academic Advisor 

Overallt 

Division I Percentages 
Director of Athletics 
Associate Director of Athletics 
Assistant Director of Athletics 
Senior Woman Administrator 
Academic Advisor 

Overallt 

1995-96" 

7.5 
8.2 
8.5 
9.1 

20.9 

8.4 

10.1 
9.1 
9.5 
8.4 

22.8 

9.0 

Hi 
All Institutions 

Inst 
2001-02 t995-96" 

8.1 
8.0 
8.6 
9.6 

22.8 
9.6 

9.8 
8.7 

10.1 
13.1 
26.4 

11.1 

Change 

0.6 2.7 
-0.2 6.1 
0.1 6.7 
0.5 3.2 
1.9 18.2 

1.2 5.1 

-0.3 3.7 
-0.4 7.2 
0.6 8.0 
4.7 2.4 
3.6 20.5 

2.1 6.2 



F G 

2 
3 

4 storically Black 
5 itutions Excluded 
6 2001-02 Change 
7 

8 

9 3.7 1.0 

10 6.1 0.0 
11 6.7 0.0 
12 5.2 2.0 

13 20.5 2.3 

14 6.9 1.8 
15 

16 

17 2.9 -0.8 
18 6.8 -0.4 

19 7.5 -0.5 
20 7.0 4.6 

21 24.3 3.8 

22 8.5 2.3 
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Table 3 

Percentage of African-American Administrators at NCAA IVlember Institution~ 

H 
Position 

All institutions 
Ins1 

2003-04 

Division I Percentages 
Director of Athletics 
Associate Director of Athletics 
Assistant Director of Athletics 
Senior Woman Administrator 
Academic Advisor 

Overallt 

1995-96" 

10.1 
9.1 
9.5 
8.4 

22.8 

9.0 

9.3 
9.7 
10.0 
14.1 
24.1 

10.7 

Division II Percentages 
Director of Athletics 
Associate Director of Athletics 
Assistant Director of Athletics 
Senior Woman Administrator 
Academic Advisor 

Overallt 

10.8 
9.8 
7.3 

17.1 
15.1 
11.4 

9.1 
10.4 
7.1 
12.3 
18.3 

10.3 

Division III Percentages 

Change     1995-96" 

-0.8 3.7 
0.6 7.2 
0.5 8.0 
5.7 2.4 
1.3 20.5 

1.7 6.2 

-1.7 2.5 
0.6 4.0 
-0.2 3.1 
-4.8 5.7 
3.2 6.3 

-1.1 3.8 

Director of Athletics 
Associate Director of Athletics 
Assistant Director of Athletics 
Senior Woman Administrator 
Academic Advisor 

Overallt 

3.4 
2.9 
6.1 
2.3 
10.5 
4.0 

6.2 
3.7 
5.9 
4.2 
8.3 

5.2 

2.8 2.1 
0.8 2.9 
-0.2 5.6 
1.9 2.3 
-2.2 10.5 

1.2 3.3 

33 

34 * Baseline year of the study 

35 t All athletics administrative staff 
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10 

11 

12 

13 

14 
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18 

19 

2O 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

F G H 

stodcally Black 
itutions Excluded 

2003-04     Change 

3.4 -0.3 
7.8 0.6 
8.2 0.2 
8.3 5.9 

22.3 1.8 

8.2 2.0 

2.4 -0.1 
5.0 1.0 
4.7 1.6 
5.7 0.0 
11.5 5.2 

5.1 1.3 

5.1 3.0 
3.7 0.8 
5.9 0.3 
3.2 0.9 
7.8 -2.7 

4.3 1.0 

i 
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Table 4 

Percentage of African-American Head Coaches at NCAA I~ 

TeamslSports 
1995-96" 

All Institutions 

2001-02 

Overall Percentages 
Men’s Teams 7.6 8.8 
Women’s Teams 7.5 8.2 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

Men’s Revenue Sportst 

Women’s Revenue Sport:: 

12.7 13.2 

12.2 12.7 

Division I Percentages 
Men’s Teams 9.3 12.3 
Women’s Teams 9.7 11.2 

Men’s Revenue Sportst 

Women’s Revenue Sport:: 

17.9 20.2 

15.5 17.5 

Division II Percentages 
Men’s Teams 11.6 10.0 
Women’s Teams 10.9 9.0 

Men’s Revenue Sportst 

Women’s Revenue Sport:: 

15.7 14.1 

15.4 13.6 

Division III Percentages 
Men’s Teams 3.6 5.0 
Women’s Teams 3.9 5.1 

Men’s Revenue Sportst 

Women’s Revenue Sport:: 

37 * Baseline year of the study 

5.6 5.9 

7.2 8.3 

38 t Men’s revenue sports are football and basketball. 

39 :: Women’s revenue sport is basketball. 



D E F G 

1 

3 ~ember institutions 
4 

5 Historically Black 

6 institutions Excluded 
7 Change 1995-96" 2001-02 Change 
8 

9 

lo 1.2 4.2 5.1 0.9 
11 0.7 4.2 5.2 1.0 

13 0.5 8.0 8.5 0.5 

14 0.5 7.7 8.4 0.7 

15 

16 

17 3.0 4.9 7.3 2.4 

18 1.5 5.3 7.2 1.9 

19 

20 2.3 12.1 14.3 2.2 

21 2.0 10.1 11.4 1.3 

22 

23 

24 -1.6 5.2 3.8 -1.4 

25 -1,9 4.5 3.7 -0,8 
26 

27 -1.6 6.8 6.2 -0.6 

28 -1.8 7.0 6.5 -0.5 

29 

30 

31 1.4 3.1 3.8 0.7 

32 1.2 3.3 4.0 0.7 

33 

34 0.3 5.1 4.8 -0.3 

35 1.1 6.5 7.0 0.5 

36 

, :37.                            ~ ,8 
39 
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Table 5 

Percentage of African-American Assistant Coaches at NCAI 

TeamslSports 
1995-96" 

All Institutions 

2001-02 

Overall Percentages 
Men’s Teams 15.1 15.3 
Women’s Teams 11.5 12.6 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

Men’s Revenue Sportst 

Women’s Revenue Sport* 

21.4 21.7 

20.7 24.1 

Division I Percentages 
Men’s Teams 18.4 20.9 
Women’s Teams 14.9 16.9 

Men’s Revenue Sportst 

Women’s Revenue Sport* 

25.4 29.7 

27.1 32.7 

Division II Percentages 
Men’s Teams 16.2 14.9 
Women’s Teams 11.2 11.3 

Men’s Revenue Sportst 

Women’s Revenue Sport* 

23.1 21.4 

19.1 20.8 

Division Ill Percentages 
Men’s Teams 8.4 8.5 
Women’s Teams 6.3 7.7 

Men’s Revenue Sportst 

Women’s Revenue Sport* 

11.4 10.8 

10.5 12.9 

37 * Baseline year of the study 

38 t Men’s revenue sports are football and basketball. 

39 ~: Women’s revenue sport is basketball. 



D E F G 

1 

2 

3 ~ Member Institutions 
4 

5 Historically Black 

6 Institutions Excluded 
7 Change 1995-96" 2001-02 Change 
8 

9 

lO 0.2 12.6 12.7 0.1 
11 1.1 9.6 10.6 1.0 

12 

13 0.3 18.0 18.6 0.6 

14 3.4 18.0 21.2 3.2 
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September 6, 2005 

Fiscal Responsibility in Intercollegiate Athletics 
What is the Problem? 

Introduction 

The very existence of a Presidential Task Force on the future of Division I intercollegiate 
athletics suggests that the members of that Task Force believe that something they value is in 
jeopardy. 

University presidents and chancellors (hereafter, referred to as "presidents") experience 
unremitting pressure to invest precious time and energy in solving athletically related problems 
and pursuing athletics opportunities even though NCAA Division I intercollegiate athletics 
typically involves a very small fraction of both the university budget and the student body. Why 
have so many prominent presidents signed up for this task force? Something serious must be 
troubling them. 

Before this Task Force ~vas convened, a substantial group of Division I presidents assembled at 
the NCAA Convention in January 2005 to explore the issues and consider the challenges of 
presidential leadership. There was no sense of crisis in the air, but no feeling of satisfaction with 
perceived trends in intercollegiate athletics either. Veteran academic leaders shared the concern 
that current growth trends in intercollegiate athletics might not be financially sustainable or 
socially desirable, and agreed that presidents have a responsibility to look beyond the moment. 
It was then decided that a Presidential Task Force for the Future of Division I Intercollegiate 
Athletics should convene. That Task Force grew to more than fifty members as virtually every 
NCAA Division I* president subsequently asked to participate agreed to do so. The membership 

ultimately was extended to include two members of university governing boards, one member of 
a higher education association and one member from a Division II institution. 

The Task Force first assembled with good attendance on June 9 and 10, 2005, in Tucson, 
Arizona. Four subcommittees are doing the work as follows: 

Implications of Academic Values and Standards (Chair Larry Faulkner, President, University 
of Texas at Austin) 
Fiscal Responsibility (Chair Peter Likins, President, The University of Arizona) 
Presidential Leadership of Internal and External Constituencies (Chair Gerald Turner, 
President, Southern Methodi st University) 
Student-Athlete Well-Being (Chair Karen Holbrook, President, The Ohio State University) 

The charge of the Task Force and a list of its members and their subcommittee assignments are 
available on the Task Force website at www2.ncaa.org 

* This Task Force is focused on NCAA Division I issues; however other Divisions have similar challenges. 
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The present "working paper" is an initial product of the Fiscal Responsibility Subcommittee. To 
some degree, financial concerns are at the root of broader concerns about the sustainabflity of 
intercollegiate athletics as an integral element of university life in America, so this effort to 
define the financial problem serves to undergird the work of all four subcommittees of the Task 

Force. 

What is the Problem? 

It is not enough to describe the problem as uneasy feelings among university presidents about the 
sustainability or desirability of current trends in intercollegiate athletics; data are required to 
define the problem. 

Despite Herculean efforts by the NCAA in recent years to collect and publicly display relevant 
data about intercollegiate athletics, much remains to be done in establishing common standards 
of financial reporting and developing the culture of transparency necessary for effective financial 
management. The development of these standards and the required culture is an important task 
of the fiscal responsibility subcommittee. 

Even with the present deficiencies in financial reporting, however, a great deal of useful 
information has been assembled in recent years, and financial trends are fairly well established. 
The story they tell is very clear, but the language used to tell the story needs clarification and 
greater consistency. 

In the broadest sense, intercollegiate athletics expenditures are drawn from two primary revenue 
sources, which for brevity will be labeled either GENERATED FUNDS or ALLOCATED 
FUNDS. 

GENERATED FUNDS are revenues generated specifically by the activities of the 
Department of Athletics, such as revenues from ticket sales, guarantees, media rights, 
sponsorships, gifts or contributions specifically for athletics, etc. The phrase "Generated 
Funds" is shorthand for "Funds Generated by Athletics." 

ALLOCATED FUNDS are dollars or sew’ices of financial significance freely and 
specifically provided to intercollegiate athletics at the discretion of other entities that also 
allocate funds for other educational purposes; examples are state or local governments, 
student bodies, or the parent institutions (colleges or universities.) Allocated Funds are 
identified in categories defined by the party making the commitment, not by the ultimate 
source. For example, tuition revenues that flow without restriction from students to 
institutions become institutional funds, which may be freely allocated to intercollegiate 
athletics by the institutional administration, but "athletics fees" paid by students specifically 
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for athletics qualify as allocated by students, as such funds cannot be reallocated for other 
purposes by institutional administrators. Similarly, state appropriations for institutional 
operations that are freely allocated by the administration to intercollegiate athletics qualify as 
institutional allocations, while any state appropriations specifically restricted to athletics 
qualify as allocated by government. With these interpretations, Allocated Funds can be 
categorized as government, student or institutionally allocated funds. 

Note that gift funds restricted to intercollegiate athletics qualify as Generated Funds, while any 
funds provided to the institution as unrestricted gifts that subsequently are freely allocated by the 
institution for intercollegiate athletics qualify as Allocated Funds. 

In what follows, a distinction will be drawn bet~veen Generated and Allocated funds as sources 
of funds to meet increasing expenditures. 

Among the facts upon which the subcommittee rests its conclusions are these: 

In 2003, the NCAAiEADA* data suggest that athletics department operating expenditures 
represented roughly 3.8 percent of total higher education spending for Division I-A schools 
(Ref. 1). Later studies suggest that annualized expenditures for capital improvements (not 
well documented nationally) would add perhaps one percentage point, with results still below 
5% (Ref. 2). This percentage is an average for all Division I-A schools, with wide variations 
depending on school size and capital investment history. By any measure, however, from a 
president’s perspective the athletics program is a small percentage of the university’s 
financial enterprise. 

NCAA biennial surveys of intercollegiate athletics operating expenditures (available 1989 
through 2003) indicate growth in both revenue and expenses of 17% between 2001 and 2003 
for Division I-A. The reported data indicate that for Division I-AA, expenditures grew by 
10% while revenues grew by 29% and for Division I-AAA expenditures and revenues grew 
by 18% and 22% respectively. These data do not include all capital expenditures, and are 
affected by reporting limitations on compensation and indirect institutional support. In all 
subdivisions, the number of sponsored sports declined during this period, while the number 
of student-athletes grew more modestly. During this same period of a national economic 
recession, the NCAA/EADA data indicate that total university operating expenditures grew 
slightly less than 5% for Division I-A, were relatively flat in Division I-AA and grew over 
5% for Division I-AAA. This means that for the 2001-2003 period, athletics operating 
expenditures in each subdivision of Division I grew more than three times as fast as total 
university operating expenditures (Refs. 1, 3). 

Equity in Athletics Disclosure Act of Congress (1996) 
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NCAA financial surveys from 1993 through 2003 reflect that intercollegiate athletics 
expenditures funded by Allocated Funds have significantly increased across all three 
subdivisions in Division I. For Division I-A Allocated Funds as a share of total revenue have 
increased from 114% to 118%, Division I-AA 61% to 70% and Division I-AAA 62% to 71%. 
Although the data in number 2 above suggest that revenues have outpaced expenditure 
growth, a closer look indicates disproportionate revenue growth is due to Allocated Funds. 
This trend has placed additional financial stress on the university system. If the current 
growth of Allocated Funds continues unabated, institutions will increasingly need to make 
tough decisions related to resource allocations, which may compromise academic values or 
threaten other academic undertakings. Furthermore, it is possible that the historical reporting 
actually understates Allocated Funds because of the underreporting of indirect institutional 
expenditures and therefore the financial trends and stress on the institution may be greater 
than what is reported. Enhanced reporting and transparency is the first step in addressing 
these trends effectively. 

Data referenced above represent averages for Division I schools. There are enormous and 
growing variations within Division I, with I-A schools differing dramatically from I-AA and 
I-AAA, and with smaller schools exhibiting quite different (higher) percentages of resources 
devoted to athletics. Because of fundamental differences between public and private 
institutions, averages by NCAA Division can be misleading. Table 1 illustrates disparities in 
categories of Allocated Funds between publics and privates among Division I subdivisions. 
There are also significant variations within sports. In the sports of football and basketball, 
data for the period 1993 to 2003 indicate growing expenditure disparities among Division I- 
A members (as measured by the Gini Coefficient, Ref. 1). 

Traditionally, the NCAA has reported institutional support as a measure of institutional 
investment in athletics. However, institutional support of athletics at public institutions is 
very different from private institutions. Private universities tend to support athletics from 
institutional resources whereas public universities tend to rely more heavily on student fees 
and modest direct government support. The data presented in Table 1 reflect this difference. 
"Allocated Funds" may be a better descriptor for the institution’s discretionary commitment 
to its athletics programs. 
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NCAA Division I 
Proportion of Allocated Funds 
Public vs. Private Institutions 

Various Sources FY2003 

Student Activity 
Fees 

Govt. Support 

Institutional 

Support 

Total 

Div I-A 

Public Private 

7% 2% 

2% 0% 

8% 25% 

17% 27% 

Div I-AA Div I-AAA 

Public Private 

39% 6% 

10% 2% 

25% 67% 

74% 75% 

Public Private 

29% 4% 

4% 0% 

35% 68% 

68% 72% 

TABLE 1 

6. Tables 2 and 3 illustrate for FY2003 the sources and uses of revenue respectively in Division 
I. Note the variability of the "Allocated Funds" category among the subdivisions in Table 2. 

NCAA Division I 
Proportion of Revenue from 

Various Sources FY2003 

Div I-A iDiv I-AA Div I-AAA 

Ticket Sales 27% 6% 7% 

Marketing/TV etc. 26% 11% 10% 

Alumni Contributions 18% 

Postseason and Bowls 12% 4% 4% 

Allocated Funds" 18% 70% 71/o°/ 

~Allocated Funds includes institutional support, 

student activity fees and direct government support. 

TABLE 2 
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NCAA Division I 
Proportion of Expenses for 

Various Items FY2003 

Div I-A Div I-AA Div I-AAA 

Grants-in-Aid 15% 32% 32% 

S-A Participation 
11% 13% 137/o 

Expenses 

Salaries and Benefits 29% 34% 33% 

Event and Cont. 
13%       8%        9% 

Services 

Facilities / 
32%       13%       13% 

Other Exp 

TABLE 3                  ~ ~../] .... 

.......................................................................................................................................................................................................................... 

Table 4 indicates that in the decade between 11993 and 2003 Allocated Funds for all quartiles 
(budget levels) in Division I-A grew substantially, ranging by quartile from 124% to 217%, 
generally exceeding the overall athletics budget growth. Large changes in Allocated Funds 
have been used to offset some of the growing expenditures at many Division I institutions. 

NCAA Division I-A 
Proportionate Changes from 

1993-2003 for Revenue Categories 

Quartile Quartile Quartile Quartile 
1 2 3 4 

129% 115% 99% 102% 

95% 76% 48% 12% 

108% 110% 42% 37% 

213°,/0 155% 106% 880,/0 

197% 180% 64% 69% 

124% 217% 163% 

Overall 

Ticket Sales 

Marketing, TV, etc. 

Alumni Contributions 

Postseason and Bowls 

Allocated Funds~ 132~o 

~Allocated Funds includes institutional support, 

student activity fees and direct government support. 
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Changes in expenditure categories are not well documented because of limitations in the 
quality of information related to compensation and capital investments, both of which rely in 
part upon external sources~ There is some evidence that the most rapidly growing 
expenditures relate to facilities. Athletics facilities annual debt service as a percentage of 
total athletics expenditures seems to be rising and must be monitored carefully. 

9. Figures 1 through 5 tell the story of Division I operating finances from 1993 to 2003. 

Division I Average Revenues 

30,000,000 

25,000,000 

20,000,000 

15,000,000 

10,000,000 

5,000,000 

0 

1993 1995 1997 1999 2001 2003 

FIGURE1                   ~.’~ 
.......................................................................................................................................................................................................................... 
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Division I Average Expenses 

30,000,000 

25,000,000 

20,000,000 

15,000,000 

10,000,000 

5,000,000 
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FIGURE 2 

.......................................................................................................................................................................................................................... 

Division I Net Operating Results 
Excluding "Allocated Funds" 
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FIGURE 3 
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Division I Net Revenues 
For Schools Reporting Positive Net Revenues 

Excluding "Allocated Funds" 

7,000,000 

6,000,000 

.5,000,000 

4,000,000 

3,000,000 

2,000,000 

1,000,000 
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FIGURE 4 

Division I Average Deficit 
For Those Schools Reporting Deficits 

Excluding "Allocated Funds" 

-1,000,000 

-2,000,000 

-3,000,000 

-4,000,000 

-5,000,000 

-6,000,000 

-7,000,000 

7 2 @.~.~..~.~.____~_ ~ ......... Z:~ ..... 68 

~ 94 ~’N.. ~ I-AA 

~, 108 

82 

..... 1993 1995 1997 1999 2001 2003 

FIGURE 5 

Although total revenues have generally increased to match growing expenditures, in Divisions I- 
AA and I-AAA this balance has required significant growth in Allocated Funds. In Division I-A, 
Figure 3 indicates a significant increase in the average Allocated Funds support for break-even 

operations, and Figures 4 and 5 reveal the growing gap between the few schools that report 



Fiscal Responsibility in Intercollegiate Athletics 
What is the Problem? 
September 6, 2005 
Page No. { PAGE } 

revenues above expenditures (excluding Allocated Funds) and the many with the opposite 
experience. 

Preliminary Conclusions 

There does not appear to be an immediate financial crisis in the national enterprise of 
intercollegiate athletics; revenues are growing as rapidly as expenses on average in Division I. 

However, growing disparities among the Division I membership suggest that real financial crisis 
may be facing individual institutions, which may be drawn into increasing Allocated Funds from 
institutional support, government support or student fees in an attempt to finance increasing 
athletics budgets. The enterprise is under stress but not in crisis. 

Perhaps most importantly, evidence suggests strongly that current growth rates in revenues and 
expenditures are not sustainable in the long run, or even in the five to ten years that lie 
immediately ahead, unless institutional administrators are willing to increase institutional support 
or student fees much more rapidly than support for the academic enterprise. In view of the 
financial pressures that confront virtually all of higher education, it is unimaginable that 
Allocated Funds will continue to grow to fill the gap between athletics generated revenue and the 
expenditures of intercollegiate athletics. Any college or university president who advocates such 
disproportionate growth in institutional allocations for intercollegiate athletics is likely to 
encounter resistance at the level of the board of governance, not to mention the faculty and the 
student body. Such a policy would be exceedingly unwise. 

Particularly dangerous are the massive investments in athletics facilities being funded by bonded 
indebtedness. Unlike other operating expenses, debt service costs cannot be cut back in hard 
times unless interest rates happen to permit beneficial refinancing. Debts incurred during periods 
of low interest rates are particularly pernicious in their subsequent lack of refinancing flexibility. 

The data currently available are incomplete, particularly with respect to capital investments. 
More work will be required to improve the quality, transparency and availability of financial 
information. Even so, the evidence now in hand reinforces the widespread belief among 
university presidents and chancellors that current trends are not sustainable. The debate about 
the desirability of current trends will continue, but that issue becomes moot in many ways if 
trends are not sustainable. 

Even if it is conceded that the financial structure of intercollegiate athletics is in jeopardy, there 
remains room for debate about a proper institutional response. 
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One might argue that markets are naturally self-correcting, so unsustainable economic growth 
will naturally subside. The difficulty with this premise stems from the financial linkage of 
intercollegiate athletics to the parent universities; only truly autonomous athletics enterprises will 
follow market forces, and that is not the norm in American higher education, nor should it be. 

Alternatively, one might imagine solutions based on NCAA or athletics conference regulations, 
but this option may face legal obstacles; the Sherman Antitrust Act precludes collective actions 
that have a significant adverse effect on competitive markets. 

Finally, one might adopt an activist agenda that relies primarily on educating and persuading 
individual university CEO’s and their governing boards to take unilateral actions designed to 
head off the crises that are expected in the near future. This is a difficult strategy to execute 
because it relies upon restraint in a very competitive environment, but this may be the only 
viable alternative. 

Post Mortem 

What will be said about university leadership if no actions are taken to avoid what is widely 
recognized as a looming crisis? If university presidents, chancellors and their governing boards 
fail to demonstrate leadership on this front very soon, it will be too late to avoid problems that 
will seriously threaten the survival of intercollegiate athletics as an integrated element of the 
student learning experience, and perhaps threaten university values at their core. The prospect of 
institutional financial bankruptcy is extremely remote because of the relative scale of athletics in 
the total university enterprise. However, the prospect of distortion and even corruption of the 
academic values of individual institutions is very real, and in time, the entire academic enterprise 
can be diminished by such disasters. The stakes are very high, and the responsibilities of 
presidents, chancell ors and their governing boards cannot be ignored. 
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September 1, 2005 

The Need for Transparency in the Disclosure of Financial Information in NCAA 
Division I Intercollegiate Athletics 

Purpose of this Paper 

The purpose of this paper is to present and define the concept of "transparency of financial data" 
as it relates to members of the National Collegiate Athletic Association (NCAA) that are 
Division I institutions. 

This paper sets forth the context for the discussion, a proposed definition of transparency of 
financial data ("transparency"), the perceived positive arguments for the proposal identified by 
the Task Force to date, some potential reasons why the proposal might be opposed by members, 
and a tentative proposal designed to achieve transparency and supporting information. 

Context for the proposal 

The Task Force has been charged by the Division I Board of Directors and President of the 
NCAA to explore several issues related to intercollegiate athletics. Among these are issues 
related to the following topics, for each of which a subcommittee of institutional presidents (and 

a few others) has been formed: 

1. Implications of Academic Values and Standards. 

2. Fiscal Responsibility. 

3. Presidential Leadership of Internal and External Constituencies. 

4. Student-Athlete Well-Being 

The charge of the Task Force and a list of the Task Force members, their subcommittee 
assignments and the chairs of each subcommittee are available on the Task Force website at 
www.ncaa.org 

At its first meeting, the Subcommittee decided to issue discussion papers related to concepts 
under discussion and call for comment by interested parties. The first such paper, a discussion of 
the perceived problem being addressed by the Subcommittee is also available on the Task Force 
website. This is the second discussion paper offered by the Subcommittee. 

The Subcommittee members have reached the tentative consensus that transparency has not been 
achieved. For example, notwithstanding the widespread evaluative commentary and debates 
using terms such as "self sufficiency of athletics departments" and "institutional support," no 
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commonly accepted definitions of such terms exist. Further, information is often displayed in 
different ways by different institutions, making comparison of data points difficult, if not 
impossible. 

Further, the Subcommittee believes that the interests of intercollegiate athletics among member 
institutions of the NCAA would be advanced substantially were transparency to be achieved in 
the disclosure of financial information related to revenues, expenditures, and other data from 
athletics programs at Division I institutions. 

"Transparency" of Financial Information Defined 

The subcommittee believes that true transparency of financial data comprises the following 
elements: 

Collecting financial data related to athletics departments and programs in a timely 
manner using uniform and common definitions. 

Presenting a full and comprehensive financial picture of revenues, expenditures and 
capital improvements related to intercollegiate athletics. 

Providing easy access to the data by all interested parties for use in decision making, 
strategic planning and policy development. 

Creating ratios or data points, sometimes referred to as dashboard indicators, that make 
comparisons among institutions easier for all interested parties. 

(Note: In this paper, the Subcommittee intends only to propose and foster the notion of 
transparency and specifically does not intend to indicate that any substantive reform would 
necessarily follow the adoption of policies fostering transparency.) 

Reasons for the Subcommittee Proposal 

The Task Force Subcommittee has identified the following problems arising from the lack of 
transparency and reasons why a policy that fosters transparency should be adopted by the 
NCAA: 

Policy Making. The NCAA, state legislatures, governing boards and others are charged 
to regulate or guide member institutions by making policy and suggesting guidelines. 
The NCAA strategic plan, developed by its member institutions and conferences, 
establishes a goal to provide data, research and best practices that assist governance and 

{PAGE } 
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management of intercollegiate athletics. To the extent that these entities conduct their 
work based on data that are not collected using common definitions and set forth in a 
common format, they run the risk of making erroneous assumptions and ill-conceived 
policies that can impose severe costs on institutions and mislead the public. 

Decision Making. Governing boards, residents, athletics directors, conferences and 
others charged with executive decision making need access to data, ratios and other 
information that is reliable and comparable in order to make truly informed decisions. 

Accountability. Accountability to trustees, presidents, public or private bodies with 
jurisdiction over institutions, various internal constituencies and others cannot be 
achieved without transparency. This is especially true to the extent that current rules and 
guidelines result in data collection that cannot be used to compare institutions or permit 
the non-disclosure of data critical to understanding financial matters. 

Use in Development of "Dashboard Indicators" and "Best Practices." The Subcommittee 
believes that the adoption of recommended "best practices" for the efficient 
administration of athletics programs by current and future Boards and administrators 
would be very valuable to NCAA members, but absent a common set of definitions and 
data points, such recommendations would have little meaning. 

Reputational Risks of Non-disclosure and Inaccurate Disclosure. Absent transparency, 
reputational risks to members are higher when even a few administrators or institutions 
choose not to disclose data to the public or to their boards or presidents in a manner that 
can be easily verified and evaluated by others until later exposed in a manner that is 
embarrassing to the institution, higher education, the NCAA and the athletics 
conferences. In this sense, transparency could help foster self-policing among member 
institutions. 

Presidential Control. The Subcommittee sees transparency as an issue of "presidential 
control," a strongly held value of the NCAA. Control cannot be exercised without timely 
disclosure of financial data on a uniform and comparable basis. The transparency of data 
and resource allocations may also lead to increased integration and alignment of 
intercollegiate athletics with the academic mission of the institution. 

Education. Training and education of new and existing members of governing boards, 
administrators, coaches and other employees would be advanced if transparency were to 
be achieved. 

Public Confidence in Institutional Integrity. The Subcommittee believes public 
confidence in intercollegiate athletics would be fostered through transparency. The 
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debates which occur now and will occur inevitably in the future would be more informed 
and conducted at a higher level of understanding. 

Compliance. Compliance vdth rules and regulations of the NCAA, the institutions and 
their relevant governing body cannot be accurately judged without transparency. 

10. Efficiency of Administration. Uniformity of collection and formatting could foster 
efficiency in a variety of ways. These include lowering personnel training costs, 
reducing internal and external auditing expenditures and fostering further integration of 
athletics programs into the institution’s admini strative structure. 

11. Research. Increased transparency may facilitate additional academic research on college 
sports. Such research may provide beneficial insights into various issues of interest to 
presidents, governing bodies and observers of college sports. 

Possible Arguments against Transparency 

Any policies or guidelines fostering transparency of financial data as herein defined are deemed 
desirable by the Subcommittee for the reasons set forth above. However, some impediments to 
adoption of such policies or guidelines were identified: 

Privacy concerns. Some institutions, especially those that are private or public 
institutions that are not subject to strong "freedom of information" laws, may resist 
transparency policies on the grounds that their private nature is part of their administrative 
culture and that institutional specific data should not be made public without legal 
justification. Alternatively, they may argue that disclosure is needed or justified at this 
time. 

Slippery_ Slope. Some institutions may argue that disclosure of detailed financial 
information related to the institution is the first step toward the disclosure of personnel 
information for example, salaries and benefits of individual employees, for which there is 
less or even no justification for transparency. 

Unnecessa~, Argument and Debate. Some institutions may feel that total transparency 
will foster unscheduled debate about the priorities of a particular conference or campus or 
even higher education in general, and that such debates are better deferred until they can 
be properly and fairly staged for public understanding. Moreover, additional transparency 
increases the focus on the financial aspects of college athletics, which may provide 
further support for those who argue that college sports is just a "big business." 
Universities do not normally release financial data on each university department, so 
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releasing additional financial information about athletics suggests that the athletics 
department plays a very different role in the university than other departments. 

Equal protection. The level of transparency recommended in this paper exceeds not only 
what is the norm in athletics departments, but what is customarily seen in university 
academic units. It is rare to find academic units, for example, ~vhich collect financial data 
about themselves using uniform and common definitions to quantify the cost of capital 
improvements utilized by the unit, and create ratios and data points for use in 
comparisons with like units in other universities. Some may argue, particularly at a time 
when some reformers are calling for treating the athletics department more like the 
academic units, that athletics is being treated unfairly and does not enjoy the same 
protection as academic units. 

(There may, of course, be other concerns, and one purpose of this paper is to solicit comments in 
this regard.) 

The Transparency Proposal 

The working proposal for transparency (the Proposal) is set forth in Exhibit A, attached to this 
paper. The proposal sets forth sets forth uniform definitions and a format for presenting data, 
together with ratios (dashboard indicators) that can be readily derived and calculated if the 
proposal is adopted. 
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Exhibit A 

This exhibit sets forth a set of uniform reporting definitions and a format for presenting 
intercollegiate athletics data, together with ratios (dashboard indicators) that can be readily 
derived and calculated to inform campus decision-makers. The intent is to provide decision- 
makers with a set of key indicators that will assist with establishing the strategic directions and 
priorities of the athletics departments. The definitions and format are proposed as an opportunity 
for debate and modification. 

General Definitions 

Athletics Generated Funds. Includes all ticket sales, guarantees from participating in away 
games, gifts and contributions restricted to athletics, compensation and benefits provided by a 
third party, NCAA/conference distributions, broadcast television, radio, internet rights, program 
sales, concessions, novelty sales, parking, royalties, advertisements, sponsorships, sports-camps, 
endowment and investment income and any other revenues derived from intercollegiate athletics 
activities. 

Allocated Funds. Includes all revenues from government support, institutional support, and 
student athletics fees. In the case of student athletics fees, the assessment of the fee is mandatory 
and students don’t have an opportunity to opt out of the fee, nor do institutional administrations 
have the option to reallocate fee revenues from athletics to other purposes. Allocated funds 
restricted to athletics from government sources are to be distinguished from government 
appropriations to institutions that choose to allocate such funds to athletics. 

Institutional support. A form of allocated funds that includes university direct and indirect 
allocations made to or on behalf of the athletics department for athletics related support, whether 
these funds come to the institution initially as government appropriations, tuition revenues, 
unrestricted gifts or earnings on investments, etc. 

Self-sufficiency. The athletics department produces sufficient athletics generated revenues, as 
defined above, to cover the total expenses of intercollegiate athletics including all direct and 
indirect operating expenditures and debt service on athletics facilities. Student-athlete tuition 
expenses will be included if waived or paid by Athletics. An athletics department can 
demonstrate financial operating autonomy by establishing neutral cash flow without bearing 
responsibility for tuition waivers or facility and administrative services without qualifying as 
"self-sufficient" by this standard. 

Athletics debt service. The annual payments made by or on behalf of the athletics department 
for principal and interest payments on athletics related facilities. 
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Athletics outstanding debt. The amount of principal which remains outstanding on athletics 
facilities. 

Financial Reporting Categories 

All Division I members of the NCAA shall be required to submit operating and capital financial 
data annually as part of the requirement for membership. All submissions will be in accordance 
with the definitions herein and subject to "agreed-upon procedures" performed by an 
independent third party. Data shall be all inclusive of athletics department operating and capital 
revenues and expenditures and presented in a format that will allow for comparability. In 
addition to the operating and capital reporting requirements, NCAA member institutions shall 
submit sala~ and benefits information by position. 

The definitions were developed with the assistance of the National Association of College and 
University Business Officers (NACUBO), National Association of College and University 
Auditors (NCUA), several maj or accounting firms and athletics financial officers. 

The subcommittee recognizes that some of the requested information will require access to data 
maintained outside of the athletics department. The use of institutional research, university 
controller, human resources or other university departments may be necessary to access the data 
or to assist with the operating allocations required as part of the reporting. The financial reports 
shall be certified by the chief executive officer of the institution. 

Operating Revenues 

The following, operating revenue categories and definitions will be employed to meet the annual 
reporting reqmrements. The first eleven items qualify as Athletically Generated Funds and items 
twelve through fourteen qualify as Allocated Funds. 

iTicket Sales revenue received for sales of admissions to 
events. Include ticket sales to the public, 

and students, and money received for shipping 
handling of tickets. Do not include ticket sales for 

and national tournaments that are pass- 
transactions. Report amounts in excess of a 
face value paid by ticket purchasers (for 

~le, to obtain preferential seating) in Catego~T 3 
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Guarantees iiIInclude revenue received from participation in away 
iigames. 

iContributions amounts received directly from individuals, 

)ensation and 
Provided by 

Third Party 

Including 
Tournament 

associations, foundations, clubs or other 
:anizations that are designated, restricted or 

by the donor for the operation of the 
program. Report amounts paid in excess of a 
value. Contributions shall include cash, 

securities and in-kind contributions. In-kind 
may include dealer-provided automobiles 
of the use of a car), apparel and soft-drink 

)roducts for use by staff and teams. Report gifts and 
from corporate sponsorship agreements in 
8 (Royalties, Adverti sement and 

Sponsorship). 

all amounts provided by a third party and 
y guaranteed by the institution, but not 

included on the institution’s W-2 (e.g., car stipend, 
r-club membership, entertainment allowance, 

allowance, speaking fees, housing allowance, 
~ensation from camps, radio income, television 

income, shoe and apparel income). This should equal 
Categories 20 and 22 combined. 

revenue received from participation in bowl 
tournaments and all NCAA distributions. This 

includes amounts received for direct 
¯ " or through a sharing arrangement with an 

conference, including shares of conference 
agreements. If known by sport, report as 

such. Include any payments received from the NCAA 
hosting a championship (permissible to include in 

Not Related to Specific Teams). 

iIInclude institutional revenue received directly for radio 
i’and television broadcasts, Internet and e-commerce 
ilrights received through institution-negotiated contracts. 

and Internet Rights 
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all revenue from corporate sponsorships, sales 
advertisements, trademarks and royalties. Include the 

of in-kind products and services provided as part 

~orts-Camp Revenues 

and 
Income 

iStudent Fees 

State or Other 
Government Su ~ort 

Institutional 

the sponsorship (e.g., equipment, apparel, soft- 
water and isotonic products). 

iIInclude amounts received by the athletics department 
~lfor sports-camps and clinics. 

endowment spending policy distribution and 
investment income in support of the athletics 

These categories include only restricted 
investment and endowment income for the operations of 
intercollegiate athletics; institutional allocations of 
income from unrestricted endowments qualify as 
"Direct Institutional Support." 

Include student fees assessed and restricted for su 
of intercollegiate athletics. 

state, municipal, federal, and other government 
)riations made in support of the operations of 

intercollegiate athletics. This amount includes funding 
specifically earmarked to the athletics department by 

agencies for which the institution has no 
to reallocate. Any state or other government 

support appropriated to the university, for which the 
determines the dollar allocation to the 

department shall be reported in Direct 
Support (item 13). 

value of institutional resources for the current 
)erations of intercollegiate athletics, as well as all 

funds allocated to the athletics department 
the university (e.g.state funds, tuition, tuition 

and transfers). Also include Federal Work 
Study support for student workers employed by 
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office for a reasonable allocation. If counted here, 
include offsetting expenditure equal in value in Expense 
Category 32 (Indirect Facilities and Administrative 

...................................................................................... Support). 
Other 5% of total revenues may appear on this line. 

number is greater than 5%, please reclassify 
uate revenue to the appropriate category(s) above 

to bring the category to less than 5% of the total 

~lSubtotal Operating 
~!Revenue 

iAdd Columns 1-15. 

Operating Expenses 

The following operating expense categories and definitions will be employed to meet the annual 
reporting requirements. The definitions are intended to derive the full-costs of operating an 
intercollegiate athletics program including indirect costs. 

iInclude the total amount of athletically related student aidii 
iawarded, including summer school and tuition discountsii 
iand waivers (including aid given to student-athletes whoii 
ihave exhausted their eligibility or who are inactive due toii 
imedical reasons). Athletics aid awarded to non-athletesii 
.(student-managers, graduate assistants, trainers) should beii 
ireported as Not Related to a Specific Sport. 

Guarantees iInclude amounts paid to vi siting participating institutions. 
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Coaching Salaries, iInclude gross salaries, bonuses and benefits provided 
and Bonuses ~head and assistant coaches, which includes all gross wages,~. 

the University ,benefits and bonuses attributable to coaching that would be~, 
and Related Entities ~reportable on university and related entities (e.g.,~. 

,foundations, booster clubs) W-2 and 1099 forms (e.g., car~ 
istipend, country-club membership, entertainmentii 
,allowance, clothing allowance, speaking fees, housing~. 
iallowance,    supplemental    retirement    allowance, 
compensation from camps, radio income, television income, 
~uition remission, earned deferred compensation benefits).ii 
iPlace any payment made to previous coaches to satisfy aiii 
zontractual agreement for coaching in Category 23~ 
i(Severance Payments). 

Coaching Other 
Compensation and 

Paid by a Third- 

Support 
Staff/Admi nistrative 
Salaries~ Benefits and 

Paid the 
Universit~T and Related 

Include all compensation paid to the coaching staff by 

ithird party and contractually guaranteed by the institution, i 
but not included on the institution’s W-2 (e.g., car stipend,~ 
icountry-club membership, entertainment allowance, 
~clothing allowance, speaking fees, housing allowance,~i 
compensation from camps, radio income, television income, 
ishoe and apparel income). Expense Categories 20 and 22iii 
zombined should equal Revenue Category 5 (Compensation~ 
iand Benefits Provided by a Third Party). 

iInclude gross salaries, bonuses and benefits paid 
administrative staff (i.e., football secretary, sport-specificii 
itrainer) that would be reportable on university and relatediii 
entities (e.g., foundations, booster clubs) W-2 and 1099~ 

iforms (e.g., car stipend, country-club membership, ii 
ientertainment allowance, clothing allowance, speaking fees,~. 
ihousing allowance, supplemental retirement allowance,: 
icompensation from camps, radio income, television income, iii 
,tuition remission, earned deferred compensation benefits).~. 
iStaff members responsible for the gender-specific athleticsii 
.department, but not a specific sport (i.e., director of men’siii 
iathletics), will have their compensation figures reported as~, 
iExpenses Not Related to Specific Teams fields. Athleticsiii 
idepartment staff members who assist both men’s and~ 
iwomen’s teams (sports information director, academic~i 
advisor) will be reported as Not Allocated by Gender~ 
zolumn. 
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S taffiAdmlm stratlve 
Other Compensation and 

Paid by a Third- 

iparty and contractually guaranteed by the institution, butii 
inot included on the institution’s W-2 (e.g., car stipend, 
icountry-club membership, entertainment allowance,~ 
iclothing allowance, speaking fees, housing allowance,~ 
icompensation from camps, radio income, television income, 

shoe and apparel income). Expense Categories 20 and 22ii 
icombined should equal Revenue Category 5 (Compensationii 
iand Benefits Provided by a Third-Party). 

Severance Payments 
iInclude severance payments and applicable benefits 
irecognized for past coaching and administrative personnel. 

Team Travel 

Uniforms 
and Supplies 

Game Ex ?enses 

Raising~ Marketing 
and Promotion 

Sports Camp Expenses 

iInclude transportation, lodging and meals for prospectiveii 
istudent-athletes and institutional personnel on official andii 
iunofficial visits, telephone-call charges, postage and such.ii 
iInclude value of use of institution’s own vehicles orii 
iairplanes as well as in-kind value of loaned or contributed~ 
itransportation. 

iInclude air and ground travel, lodging, meals andii 
iincidentals for competition related to preseason, regularii 
iseason and postseason. Amounts incurred for food andii 
ilodging for housing the team before a home game alsoii 
ishould be included. Include value of use of the institution’ 
iown vehicles or airplanes as well as in-kind value of donor-~i 
iprovided transportation. 

iinclude items that are provided to the teams only.ii 
iEquipment amounts are those expended from current orii 
aperating funds. 

iInclude game-day expenses other than travel that areii 
necessary for intercollegiate athletics competition, including~ 
iofficials, security, event staff; ambulance and such 

ilnclude, costs associated with fund raising, marketing, a.ndii 
ipromotlon for media guides, brochures, recrmt~ngii 
ipublications and such. 

iInclude all expenses paid by the athletics department, ii 
iincluding non-athletics personnel salaries and benefits, fromii 
ihosting sports camps and clinics. Athletics personnelii 
isalaries and benefits should be reported in either Categoriesii 
i 9, 20, or 22. 
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Facilities,     iInclude direct facilities costs charged to inter.collegiateii 
and Rental iathletics, including building and grounds malntenance, ii 

iutilities, rental fees, operating leases, equipment repair andii 
imaintenance, and debt service. 

Spirit Group~ )nclude support for spirit groups including bands, 
icheerleaders, mascots, dancers, etc. 

Indirect Facilities and Jnclude value of facilities and services provided by the~i 
Administrative Support iinstitution not charged to athletics. This support mayii 

iinclude an allocation for institutional administrative cost, ii 
ifacilities and maintenance, grounds and field maintenance, ii 

isecurity, risk management, utilities, and debt service. Ifii 
iyour institution does not currently track indirect~ 
iinstitutional support, consult your business office for 

ireasonable allocation. If counted here, include offsettingii 
amount equal in value in Revenue in Category 14 (Indirect~ 
iFacilities and Administrative Support). 

Expenses and 
Insurance 

ps and Dues 

iInclude medical expenses and medical insurance premiums 
ifor student-athletes. 

iInclude memberships and conference and association dues. 

Other Operating 
iOther operating expenses include printing and duplicating, i 
isubscriptions, business insurance, telephone, postage, i 

ioperating and equipment leases, non-team travel and anyii 
iother operating expense not reported elsewhere. Do notii 

iinclude indirect administration overhead provided by theii 
iuniversity (use Category 32) or salaries and benefits (useii 
iCategories 19 or 21). Attempt to allocate all expenses toii 
iCategories 17 through 34 before using this category. As 

iguide, please limit this category to 10% of total operating 
iexpenses. If the number is greater than 10%, please provideii 
ithe top three categories and amounts in the commentsi 
isection below. 

Add Columns 17-35. 
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Salary and Benefits Reporting 

An annual salary and benefits survey shall be conducted for most positions within the athletics 
program including but not limited to athletics directors, senior women administrator, athletics 
business managers, sports information directors, video coordinators, ticket managers, equipment 
managers, academic advisors, CHAMPS coordinator, strength and conditioning, trainers, team 
physicians, head coaches, assistant coaches, facilities directors, events coordinators, etc. 
Collected data shall include base salary, bonuses, endorsements, media fees, camp income, 
deferred income and other income contractually guaranteed by the institution. These data shall be 
made available to each institution in a manner that campus decision-makers can access on a real- 
time basis and in a manner that will protect confidentiality. 

Capital Expenditures 

Capital expenditures shall be reported in the aggregate for athletics facilities. Specific categories 
include current-year additions to plant (i.e., capitalized additions to facilities during the current 
reporting period), current-year deletions (i.e. capitalized deletions of facilities during the current 
reporting period), total estimated book value of athletically related plant and equipment net of 
depreciation, total annual debt service on athletics and university facilities and total debt 
outstanding on athletics and university facilities. 

Reporting 

Assuring the data are relevant and comparable for campus decision-makers will require 
institutions to invest time and effort in its report. The subcommittee supports the NCAA 
requirement to have an independent third-party conduct "agreed-upon procedures" prior to 
submitting the data to the chief executive officer of the institution and the NCAA. 

Dashboard Indicators 

Campus decision-makers have limited time to assist with the oversight of intercollegiate athletics 
programs. Thus, they may find it particularly beneficial to rely upon a set of "dashboard 
indicators.’ These indicators would comprise a limited number of key variables to capture an 
annual snapshot of the financial viability of the athletics program. The dashboard may also assist 
the development of a strategic direction for the athletics programs. 

The NCAA will provide a dashboard report to each Division I institution from membership 
financial data submitted to the NCAA annually by March 31. The data will be customized to 
provide comparative information. Each institution’s data will be compared to other conference 
schools and the universe of Division I public or private institutions. The Subcommittee may also 
wish to consider whether individual campuses should be allow to self select a group of peer 
institutions to compare, as long as data confidentiality can be ensured. 
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The following is a list of possible dashboard indicators that are presented for consideration. 
Suggestions for these variables are not intended to be prescriptive, nor all-inclusive, but rather 
are provided as a template, for discussion, that can be modified over time to meet institutional 
needs. 

a) Percent of athletics annual operating spending divided by institutional annual operating 
spending (reference specific IPEDS report number). Reflects the relative share of 
athletics finances to overall institutional finances. 

b) Total athletics revenues and expenditures. Allows the reader to understand how 
aggregate revenues and expenditures compare to other athletics departments. 

c) Athletics generated revenues as a percent of total athletics revenues. Allows the reader to 
understand the share of revenues that the athletics department is producing. 

d) Revenue categories as a percent of the total athletics revenues. Allows the reader to 
identify the reliance on specific revenue categories. 

e) Expenditure categories as a percent of the total athletics expenditures. Allows the reader 
to identify the specific expenditure categories that are most important to monitor. 

f) Total athletics expenditures increase as a percent of university expenditures increase. 
Identifies the rate of growth of athletics expenditures to the university increase. 

g) Allocated Funds increase as a percent of university expenditures increase. Allows the 
reader to compare the rate of growth provided by Allocated Funds for Athletics to the 
university expenditure increase. 

h) Athletics spending per coach and per student-athlete. Allows the reader to compare the 
spending per coach and per student-athlete with others in Division I. 

i) Athletics debt service as a percent of institutional debt service. Compares the long-term 
commitment of resources made to athletics facilities versus the rest of the institution. 

J) Athletics indebtedness as a percent of institutional indebtedness. Allows the reader to 
access the amount of total institutional indebtedness contributed by the athletics 
department. 

k) Athletics debt service as a percent of total athletics expenditures. Allows the reader to 
determine the pressure that athletics debt has on the total athletics budget. 

{PAGE } 



The Need for Transparency 
September 1, 2005 
Page No. { PAGE } 

1) Number of sports offered. Allo~vs a comparison of the total sports offerings to other 

institutions. 

m) Number and dollars of athletics grants and aid offered by gender. Compares the total 
grants and aid against conference, private vs. public or Division I institutions. 

n) Distribution of expenditures by sport. Allows the reader to monitor Title IX 
requirements. 

(N07~2: Consider developing a monthly or quarterly dashboard prepared by the institution as 

part q[a bestprac#ces (i.e., Ticket revenues for football, men’s basketball, women 4" basketball 
and all othei~" sports.) 
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The NCAA Presidential Task Force 

(For basic information, see the NCAA News Online reports of 9 May and 10 June 
2005: 
http://www2.ncaa.org/media_and_events/association_news/ncaa_news_online/20 

05/05 09 05/division i/4210n24.html 
http :iiwww2. ncaa. orgim edi a_and_eventsias soci ati on_news/as soci ati on_up date si2 
005ij unei0610~residentialtaskforce.html) 

The NCAA Presidential Task Force includes about fifty individuals, half of whom are 

Div IA school presidents; presidents of schools in other Div I classes fill out most of the 
other slots. The Task Force is organized in four subcommittees: 

1. Subcommittee on Presidential Leadership (SPL) 

2. Subcommittee on Values and Standards (SVS) 
3. Subcommittee on Fiscal Responsibility (SFR) 

4~ Subcommittee on Student-Athlete Well-Being (SSW) 

The first three subcommittees are most germane to COIA’s present agenda, and this brief 
overview will primarily concern their work. 

Taken together, the first three subcommittees seem to be working towards a coherent 
strategy to develop structures and guidelines for substantial reform. (The Task Force 
itself does not use the term "reform," and holds that it is engaged in preventing a crisis in 
college sports, rather than responding to one.) 

1. The Subcommittee on Presidential Leadership seeks to reinvigorate the movement to 
give presidents the leadership role in athletics that began in the 1990s and failed to result 
in the prioritization of academics that had been envi sioned. Viewing governing boards, 
boosters, and other outside constituencies as the chief challenges to effective presidential 
leadership, the subcommittee identifies a variety of areas where presidents have sent 
"inconsistent messages" that have undermined the role of presidents as leaders of 
academic values in sports governance. The initial drafts emerging from the committee 
have dealt with issues such as: 

¯ national structures to support local decision making 
¯ national best practices for governing boards in regard to athletics 
¯ standards for booster groups 
¯ strengthening NCAA recertification to enhance academics leadership 
¯ design of model contracts for coaches and ADs 

Among the subcommittees, the SPL has gone into greatest detail in listing specific 
problem areas, such as the 12t~ football game, coaches’ contracts, TV scheduling, 

commercialism, trustee intervention, alcohol advertising, scale of capital investment, etc. 
Some of these are also part of the agenda of other subcommittees. 
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2. The Subcommittee on Values and Standards has adopted a three part agenda: a) 
"integration": how athletics should be integrated with the academic mission; b) 
"discrimination": how the "collegiate model" differs from the professional model; c) 
"equity": issues of representation of women and minorities in administrative and 
coaching ranks (a matter that has not been central to COIA’s agenda, but which we may 
want to explore). 

On "integration," the SVS has pointed towards dimensions such as: admissions 
standards; the role of the AD in campus administration; reporting lines for the AD, 
athletics advising, athletics budgeting, etc.; the financial relationship of athletics to the 
university; the relationship of athletes and the general student body, and so forth. COIA 
has been invited to comment on these issues and indicate the level of priority that should 
be assigned to them. The SVS drafts have specifically pointed to greater faculty 
involvement with athletics as a critical way to address these issues. 

On "discrimination," the SVS has noted COIA’s commentaries on aspects of this 
issue and invited us to draft specific language, brief and clear, that can articulate this 
critical value component of the work of the entire Task Force. SVS drafts identify 
commercialization and professionalization as the key areas of concern. 

3. The SFR is more narrowly focused on two goals: the creation of a system of financial 
transparency that entails uniform budgetary and reporting categories for all NCAA Div 
IA schools, complete local financial transparency, collection of aggregated data by the 
NCAA, reporting of aggregated data to all schools for those metrics and comparator 
groups that will best support well informed decision making. The SFR has already 
proposed a set of NCAA reporting categories and invited comment. 

The SFR has concluded that anti-trust law creates vet?- narrow limits to how 
schools can collaborate on limiting athletics budgets. Its focus, therefore, is on how 
transparency, value consensus, and presidential support structure on a national level can 
serve to foster local decision making consistent with academic values, despite great 
ongoing pressures to make decisions on the basis of increasing team wins. 

The overall strategy of these three subcommittees seems to involve four levels: 
1. A clear articulation of the values that must guide college sports 
2. Presidential leadership on behalf of those values, with a national support 

structure empowering responsible local decision making 
3. Published best practice guides that can inform decision making and be the basis 

of uniform NCAA assessment (recertification) criteria 
4. National presidential leadership that can address issues beyond the local level 

4. The SSW has focused on existing individual proposals related to athlete welfare, such 
as the concept of five years of eligibility, liberalized transfer rules, athlete health 
insurance, and a variety of other proposals. It is also looking towards other concepts, 
including COIA’s proposal for long-term scholarships. Unlike the other subcommittees, 
although some individual aspects of its work will be of interest to COIA, the SSW seems 
now to be a vehicle to focus presidential attention on important current agenda items 
rather than on strategies for long-term change. 
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The Task Force views its overall goals in much the way that COIA has framed its work: 
the plan is to arrive at a blueprint for change in a relatively rapid time and work 
politically to move the plan to adoption by the NCAA membership (at least Division I). 
However, to allow the plan to be ambitious in scope, the design for full implementation 
will likely be very long term, with final achievement of its most ambitious goal s being 
scheduled as far in the future as necessary to accomplish adoption of the overall program. 
(Time frames of 10-15 years have been mentioned.) 

The Task Force is scheduled to complete its first round of work at the NCAA Convention, 
January 6-9, 2006. it will collect input at that time, and plan to issue draft final reports 
by April. After a period of response and revision, the Task Force will complete its work 
by June 30, 2006. If it is successful, it will be succeeded by a separate process designed 
to transform its work into NCAA legislation and schedules for implementation. 
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Notes on NCAA Presidential Task Force meeting with DIA ADs, Dallas, 10/23/05 

General: Timetable 
October 2005: First involvement of outside groups: Div IA ADs, FARs, and COLA. 
January 2006: First round of feedback closes by NCAA convention. 
April 2006: Second round of feedback complete: revised drafts of all subcommittees 
June 2006: Task Force issues report 

1. Notes connected to Subcommittee on Fiscal Responsibility (SFR) 

The two reports already produced will be followed by two more, which will: 3) define the 
categories of and principles for accounting; 4) identify the most useful performance 
metrics. 

There has already been some push-pack on the issue of what national data would 

be distributed, and which categories would be most critical to decision makers. The uses 
of different data measures vary. One example of a category that would seem to be of 
clear value, and that does not seem likely to be used to set competitive targets, would be 
ratio of institutional athletics capital debt to total institutional capital debt. 

There was also mentioned the idea of an accompanying best-practice model that 
could guide decision making based on provided national data. [Note: The databank will 

only be useful to the degree that the best practice guide is clear and detailed, approved 
by the NCAA membership, public, and strongly supported by the NCAA and a 

presidential leadership group. 7he likely source of the best practice guideline is not now 
clear COlA may want topress on this point.] The SFR is seeking input on the two 
existing reports and on ideas to inform the others. 

Relevant discussion: 

Existing tools & their uses 
AD: The DIA AD Association produces an annual compensation survey covering 160 
appointment categories. It’s made available to presidents, who can specify comparator 
groups. This could be basis of part of SFR work. However, the survey has demonstrated 
the unanticipated consequence of creating the median as target [what Lissa called the 
Lake Woebegone effect]. 
Pres: The Task Force is aware of it and it’s part of the plan - PTF member presidents use 
it regularly. It has sometimes been misused to create competitive targets. 

Transparency 
AD: Although there are reasons to limit degree of transparency in data that is nationally 
distributed (to eliminate all potential identifiers), there should be total transparency on 
campus. 
Pres: Strong agreement. This is a key to integrating athletics in the campus. [Note: This 
indicates a view that the argument for treating all units identically (no more transparency 
for athletics than other units) is weak, because it obstructs a consensus goal.] 

Salary setting mechanisms 
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AD: National data may not be appropriate for most Ath Dept salaries. E.g., advisor 
salaries should be set in relation to campus advisor salary scales, etc. Very different 
resuts. 

No salary cap solution to excessive coaches’ pay 
AD: Some pro sports have overall salary caps; why not colleges? 
Pres: Team caps are part of a collective bargaining labor agreement, exempt from anti- 
trust. Salaries in college sports cannot be regulated. However, the NCAA can regulate 
the number of allowable positions. 

Pres: The risks of anti-trust problems have been evaluated by legal teams that have 
consistently and unanimously discouraged any attempts to impose spending caps as 
unlikely to survive an anti-trust challenge. The PTF has considered seeking a 
congressional anti-trust exemption. This is seen as an unlikely possibility, and one that 
would come at the excessively high cost of inviting broadened congressional regulation 
of universities. "We are not the favored children of the U.S. congress." The PTF does 
not want to go there. 

2. Notes connected to Subcommittee on Academic Values & Standards (SVS) 

This subcommittee is least far along (though it will meet later this same week). The 
issues it is considering can be divided into three themes: Integration / Demarcation / 
Equity. The isolation of athletics on campuses is a reflection and a generator of problems 
we encounter. ’Demarcation’ refers to clarifying the distinction between the professional 
and collegiate models - "if this is not clear, we will not know what we are trying to 
protect." Equity issues involve both gender and race issues. 

Relevant di scussi on: 

Integration 
AD: Athletics personnel have wide experience in student matters. All Ath Dept searches 

have faculty member components; why not more Ath. people on campus search 
committees? 

AD: Has begun to participate in senate (voluntarily, as observer); significant changes in 
relations with faculty have resulted. AD involvement with senates could promote 
integration. 

Pres: On campus, significant portion of faculty openly hostile to athletes in classes; will 
not accommodate their needs. This signal may come from a small portion of the faculty, 
but the impact reinforces a pervasive perception among athletes. 

Pres: Resentment about athletes has a basis: We treat athletes much better. Athletes 
don’t retreat to the athletics campus principally because of hostility elsewhere, but 
because they receive such good treatment there. 
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Pres: As necessary for athletics personnel (beyond ADs) to have contact with and come 
to understand academic personnel & their work patterns and missions, as for faculty to 
come to know athletics situation better. Because ADs generally have a good sense of 
what the mission and faculty are about, they lose track of the fact that their staffs do not, 
and a mentality of isolation can develop, informed by caricatured ideas of what the rest of 
the institution is about. 

AD: Competitive pressures lead to the recruitment of unprepared students, and these 
generate costs. More remediation is required. [Note: In a side discussion, it was 

remarked that for many, a goal of making the athlete population "look more #ke the 
general student population" is interpreted as covering a racist motive this issue should 

be borne in mind when trying to devise sohttions to admissions issues.] 

Demarcation 
Fac: The demarcation between college & professional models has more than a single 
basis. The goal of professional skill training undercuts priority of academics; the 
pervasiveness of entertainment industry standards undercuts integration and decision- 
making according to values. 

AD: The "industry" is changing. Kids now come as high school seniors - skipping 
senior year or attending summer school - not for stated academic reasons, but to preserve 
eligibility by completing requirements. 

AD: Pressures for performance come from the divisional structure - there is both too 
much of a premium placed on being in a "prestige" division, forcing up performance 
standards, and too much pressure coming from the breadth within divisions, leading 
weaker programs to strive to keep up with programs far beyond what is appropriate. 
Either eliminate divisions altogether or narrow them. [Now: This is aparallel issue to 
~he "national peer group" issue ~hat Amy Perko raised.] 

AD: Commercialism is now pervasive in the university; why should athletics be an 
exception? 

Pres: On the revenue side, athletics must be run like a business; on the expenditure side, 
it must be run as a non-profit. Opportunities to generate revenues must be seized, but 
these must never undercut the values that govern the non-profit enterprise. 

Pres: Businesses seek to maximize economic benefits within social constraints; 
universities and athletics seek to maximize social benefits within financial constraints. 

Equity 
General note: There was one woman present in a meeting of about 30 people (an AD). 
This received almost no discussion. 
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3. Notes connected to Subcommittee on Presidential Leadership (SPL) 

This committee is working on ways to increase the leverage of presidents so that they can 
fulfill their leadership mandate. The groups that present the greatest challenge for 
presidents are boards and boosters, and that’s where a lot of the attention has been 
directed. Coaches and their agents are another area where presidents find it difficult to 
follow in practice the principles that should guide their approach to athletics. 

Relevant discussion: 

Pres: The most problematic combination is the matching of a peacock coach with a 
rogue trustee. The president & AD are at risk for their jobs, but the trustee walks away 
and the coach generally stays. 

Fac: Presidents have authority but little leverage in pressure situations because they are 
short-term employees of the Board. It may not generally be a values issue - the president 
and AD may be aligned with appropriate values, but the forces surrounding thi ck-context 
critical local decisions may make dwarf the forces of general principles. The critical 
issue is building external/internal support frameworks that will be easy for presidents to 

access. 

Pres: The only group that is immune from the pressures that cause loss of presidential 
leadership is the faculty, protected by tenure. Enlisting the involvement of the faculty is 
the best protection available. 

Coaches contracts 
AD: Structure of contracts is not now used to reward behavior we desire. Rewards are 
almost strictly for winning If the values are to promote academic success, life skills, 
contribution to community, then that’ s how the reward structure of contracts should be 
designed. 

4. Notes connected to Subcommittee on Student-Athlete Well-Being (SSW) 

(Kevin Lennon presented an overview - Karen Holbrook (OSU) was attended memorial 
services for a recently deceased faculty member and could not be present.) 

The chief agenda of this subcommittee is pending NCAA legislation relative to athlete 
well-being Kevin listed these issues - some were picked up in discussion - and added 
three more that have been targeted for consideration: 1. Time commitment issues; 2. 
Scholarship term issues (referencing COIA’s proposal); 3. Agents & negative outside 
influences. 

Freshman ineligibility 
The committee’s focus has moved from this issue to the identification and remediation of 
"at-risk" students. 
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Liberalizing transfer rules - one-time post-freshman no-penalty transfer option 
- The committee report leans towards endorsing two proposals relating to transfer. One 
would allow athletes a one-time opportunity to transfer after freshman year with no 
requirement that they sit out a season at their new school. The other would require that 
scholarship support at a second institution be limited to athletes who departed their initial 
school in good standing. 

AD: Making it easier for students to transfer without having to sit out a year is a 
disastrous strategy that will invite coach tampering. 

AD: The worst decision ever made was to allow Olympic sports this type of no-penalty 
option. Summer training sessions are now permeated by coaches poaching. This is not a 
S-A welfare issue - we’re teaching kids to abandon commitments. Better to make a trade: 
offer symmetrical long-term commitments, four-year scholarships for four-year 
commitment. Make the commitments simple and straightforward. If the scholarship is 
less than four years, let them transfer comparably. (General agreement.) [This 
suggestion was made by Ron Wellman (V~’FU). In separate discussion, I agreed to 
propose to COlA that we consider modijj:ing our current bylaw proposal on scholarship 
term to incorporate this mode[. Kevin Lennon ’s comment later was" that he’d antic&ate 
that in practice a flexible term arrangement of this nature would quickly migrate towards 
a uniform four-year model. ] 

AD: Student leadership groups also oppose liberalized transfer options as creating free 
agent attitude, rather than team-building 

Cost of attendance basis for scholarships 
The committee has projected the costs of raising athletics scholarships to a cost-of- 
attendance basis (approximately an added $3K per athlete at publics; $2K at privates). 
This would add about $1m. to the athletics budget. However, there is also consideration 
of examining issues such as parental contribution. 

AD: The cost structure of athletics is such that we will not be able to sustain full 
scholarship support. First-dollar coverage will not be sustainable, and it’ s likely that 
ultimately grants will be split, e.g., 80% merit support, 20% aid. 

AD: Why can’t the university charge athletics for out-of-state students at same rate as in- 
state? 
Pres: These differentials (for publics) are the product of state policy: states do not 
provide subsidies for out-of-state student costs. Therefore there are real costs to the 
university. Universities can waive these costs, but that needs to be done as part of a 
campus decision to subsidize athletics on the basis of their value. 

Time demands 
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AD: The non-voluntary demands on athletes, for hosting, public service, which they do 
not wish to do, creates an unacceptable drain on their schedules. They will train as much 
as they can - to add other duties will, in fact, simply overstress their time commitments. 

Tolerance 
There was considerable discussion about an SSW paper urging that issues of tolerance be 
dealt with. It was unclear to the group what this was about, and there was a consensus 
that athletics tended to do better with many matters relating to tolerance than the campus 
community at large, particularly on issues of race. 
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Participants, NCAA PTF Meeting, Dallas, 23 October 05 

Peter Likins, Pres., Arizona 
Lan?T Faulkner, Pres., Texas 
Gerald Turner, Pres., SMU 

Dutch Baughman, DIA AD, Pres. 
Kevin White AD, Notre Dame 
Gene Smith AD, Ohio State 
Dave Hart AD, Florida State 
Michael Alden AD, Missouri 
Chris Hill AD, Utah 
Todd Turner AD, Washington 
Gene DiFilippo AD, Boston College 
Tim Weiser AD, Kansas State 
Herman Frazier AD, Hawaii 
Kathy Beauregard AD, Western Michigan 
Larry Templeton AD, Mississippi State 
Jeff Long AD, Pittsburgh 
Lee Fowler AD, North Carolina State 
Daniel Morrison AD, TCU 
Rick Villareal, AD, North Texas 
Dean Lee, AD Arkansas State 
Joe Castiglione, AD, Oklahoma 
Ron Wellman, AD, Wake Forest 

Percy Bates FAR (ed), Michigan 
C. Paul Rogers FAR (law), SMU 
William McKee FAR (econ), North Texas 

Bob Eno, COIA 
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NCAA Presidential Task Force on the Future of Divi- 
sion I Athletics 

SUBCOMMITTEE ON VALUES AND ACADEMIC STANDARDS 

INTRODUCTION 

In January 2005, NCAA President Myles Brand announced the creation of a Presidential Task 
Force on the Future of Division I Athletics. Brand noted that "this is the next step in a systemat- 
ic process of integrating athletics into the academic mission of colleges and universities." Peter 

Likins, president of the University of Arizona, will chair the task force. Likins noted that, while 
there is no immediate crisis on which this group must act, long-term planning on the future direc- 

tion of Division I athletics is critical. 

"Thepopuladty ( i~zte~rollegiate athletic:~ and the media e.-,J)0ar#~ it ~vcei~:es has stead@ pushed/he ente~v;e 
toward @o~rs e~te~rai~me~t a~d awq~.from educatio~ mission qf coll~es a~d u~i~ersitie.,;" L~’ki~s said. 
’There is a gva~)rg cowrer~r da~aging o~r ~’atue ~’ste~ withiv hasher e&catiov. We ~cvgnizy the 
(the leaming experience e,~ed ~ studev>athhtes in i~te~vol~giate athhtics co~petitz?n, that we must bah 

gra&aa’on." ~rCAA Press ~hase, Januao’ ~ 4, 2005) 

The task force will discuss issues surrounding the alignment of athletics and academics, includ- 
ing fiscal responsibility, competitive equity, transparency and, most importantly, the value and 
values of intercollegiate athletics. To accomplish this task the group was divided into four sub- 
groups, each with a specific focus related to the overall charge. The Subcommittee on Values 
and Academic Standards (hereinafter referred to as "the subcommittee") is charged with provid- 
ing value-based guidance on specific issues facing Division I intercollegiate athletics. 

The full task force met on June 9-10, 2005, in Tucson, Arizona, to establish an agenda for the 
next phase of reform. The follo~ving themes emerged as guiding posts - "strong presidential 
leadership will fortify the athletics enterprise" and "intercollegiate athletics serves its highest 
purpose when it is fully aligned with the educational mission." The subcommittee will discuss 
the long-term direction of Division I athletics and focus on various elements of the following is- 
sues: presidential leadership and control in intercollegiate athletics; commercialism in college 
sports; and gender and race issues. This brief will outline these key areas and provide a basis for 
further discussion and future recommendations. 
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LONG-TERM FIJTURE DIRECTION OF DIVISION I INTERCOLLEGIATE ATtILETICS 

The subcommittee will begin with a philosophical discussion on the long-term future direction of 
Division I intercollegiate athletics. Much has been said on the state of intercollegiate athletics 
generally, and, more specifically, the direction, or lack thereof, of Division I sports. A recent 
NCAA study "The Empirical Effects of College Athletics," supports the notion that increased 
spending on football and basketball, on average, does not increase net operating revenue. Addi- 
tionally, increased spending does not produce medium-term increases in winning percentages, 
and higher winning percentages do not produce medium-term increases in net operating revenue. 
Further, there appears to be no correlation between increased spending and increases or decreas- 
es in the measurable academic quality of new students or in alumni giving. These data, although 
imperfect, debunk the myth that greater spending leads to greater success on the field and, in 
turn, greater net revenues. 

Within the broad parameters of this discussion, we must define a different paradigm model to 
change the direction of intercollegiate athletics. Further, we will discuss the stratification and 
perceived professionalism of a growing percentage within the Division I membership. 

PRESIDENTIAL LEADERSIIIP AND CONTROL OF INTERCOLLEGIATE ATItLETICS 

Presidential leadership in intercollegiate athletics has been gaining ground both locally and on 
the national level. Issues that may require some attention include the role of the president in the 
hiring of coaches, particularly in revenue sports; establishing budgetary policy for athletics de- 
partments; leadership at the conference level; and developing national policy through the NCAA. 
Presidential leadership is the essential ingredient for reform, and the substantive question is 
whether presidents are sufficiently well-positioned to complete the reform agenda and sustain the 
changes that result. 

Within this area, the subcommittee will focus on recommendations for establishing collective 
presidential control within regional and national settings and greater integration of athletics with- 
in the university community. 

Integration of athletics within the university communi_ty 
it is clear that, the greater the divide be~,een intercollegiate athletics and the academic commu- 
nity, the greater the risk for corruption and over-commercialization, both of which work to 
destroy the integrity of intercollegiate sports and denigrate the principles on which it was built. 
There is no singular solution. This is a multifaceted issue that includes greater integration of ath- 
letics within the academic enterprise, as well as closing the academic gulf bet~veen student- 
athletes and the general student population. At the heart of its mission, the Association is com- 
mitted not only to maintaining intercollegiate athletics as an integral part of the educational 
program and the athlete as an integral part of the student body, but also to preparing student- 
athletes to live whole fulfilled lives beyond the glory of athletics participation. 
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One of the key concerns in this area is the disenfranchisement of faculty in the athletics govern- 
ance process. A perception exists within the faculty community that the athletics department is 
an outlier and operates under a different set of standards from other university departments. Ad- 
ditionally, it also is perceived that some university presidents are protectors of the athletics 
process as opposed to champions of the institution’s academic ideals. 

Another commonly held perception is that student-athletes also are afforded preferential treat- 
ment and many times may not be as academically prepared as the general student body. Recent 
academic reform efforts have strengthened the standards by which student-athletes maintain eli- 
gibility for competition to ensure steady progress toward degree completion. Additionally, 
academic progress rates hold teams and institutions accountable for the success of each student- 
athlete and provide strong incentives for coaches to recruit and support academically able stu- 
dents. 

The subcommittee suggested, for further discussion, several recommendations that focused on 
the central involvement of university faculty in athletics governance, including: finding ways to 
engage the faculty in athletics strategic planning and financial issues; and incorporating faculty 
advice directly into the athletics governance system as opposed to a faculty athletics committee. 

COMMERCIALISM IN COLLEGE SPORTS 

One of the ongoing challenges, as college sports continues to grow and develop a wider fan base, 
is how to maintain the collegiate model in the face of increased commercialism. Over- 
commercialization, a primary threat to the integrity of college sports, transposes the collegiate 
model into a system that more closely resembles the professional sports model. Much of the ex- 
traordinary value of intercollegiate athletics depends on its integrity, and that is lost when 
commercial interests ove~helm the game. To this end, the issues that confront us include how 
to limit commercialism, when to say no to advertisers and how to manage big revenue sports. 
Other aspects of commercialism encroach on the principles of amateurism by seeking greater 
avenues for the use of student-athletes’ names, pictures or appearances to support a commercial 
product or service. Maintaining a line of demarcation between collegiate and professional sports 
requires a clear definition of the collegiate model and the ability to promulgate where that line 
should be drawn between college and professional sports. Further, to address commercialism in 
college sports, we must define those values and principles that limit commercialism, and seek 
mechanisms to manage the demands of television networks and corporate sponsors. 

GENDER AND RACE ISSUES 

The lack of opportunities for women and ethnic minorities continues to be an issue within the 
Association. Problems of disenfranchisement exist with regard to women and minorities being 
appointed as athletics directors, and other high-level athletics administrative positions. Further, 
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support for Title IX appears to have eroded as recent modifications to the system of accountabil- 
ity now make it easier for institutions to comply. The issues identified by the subcommittee 
include: how to systematically address the limited opportunities for African-Americans, Hispan- 
ics and women in head coaching and athletics administrative positions and whether Title IX 
requires renewed presidential attention. 

Minority Hiring 
The issue of minority hiring has confounded the college sport culture for some time. While there 
are many who recognize the importance of diversity and actively seek to expand their applicant 
pools to include greater representation of women and minority professionals, the overall result 
has been less than satisfactory,. 

pedence, the’re not been in the system long eno@, they ~,e not networked enough, the’re not had the 
training, and ov and on. 77~e~ are more excuses out the~ as to w~)’ ~? ~as not o~ru~’~{g tha~ strategies as to 
ha~e ~e can make it o~ru~:" (Duderstadt, .]ames. ’~>’~Z~osium on the Status ~Minodties in Spo~ts."Mich- 
z~au S~a~e Unive~@., 05 2002 quozing 67~a~es Whi~comg San Jose Szaze) 

There are several NCAA committees working to improve this representation, including the 
NCAA Executive Committee Subcommittee on Gender and Diversity Issues, the NCAA Minori- 
ties Opportunities and Interest Committee and the Committee on Women’s Athletics. The 
NCAA also has established several programs designed to develop female and minority talent, 
including the NCAA Fello~vs Leadership Development Program, the NCAA Leadership Insti- 
tutes for Ethnic Minorits, Males and Females, and the NCAA Men’s and Women’s Coaches 
Academies. While these programs do much to move the ball, more must be done. The student- 
athlete population reflects the breadth of a multicultural society and intercollegiate athletics ad- 
ministration should also include such diverse representation. 

’~t is a fun~.)* thing thatpeopte can go out and rec~it student-athktes qf colo(from around the count~.7. Th~ 
can track yon~ the time yonke a junior in hz~h school, but ~eryou graduate and you lea~e, the)’ so,e- 
how can’t locate you a~ev g’s tz>ve to be a coach or an admin£rrator." (Duderstadt,.]ames. ’~y~po~um o~ 
zhe S~a~us ~Minodl~?s in 5}orts." Michz~an State Univers@., 05 2002 quoting ~chelle C)llina; N~rth- 
e~ Illiuois g~niversiO~ 

The first step in this regard is to acknowledge the deficiencies that currently exist and develop a 
philosophical statement addressing the importance of increased diversity in intercollegiate athlet- 
ics. Collaboration between the NCAA and such organizations as the Black Coaches Association, 
and the National Association of Collegiate Women Athletics Administrators may provide the 
resources to identify diverse applicant pools. However, we must not stop there. We must con- 
ceptualize mentoring opportunities that open the door for those who have traditionally been 
underrepresented in athletics administration. Further, we must revise current hiring practices to 
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ensure that a wider net is cast to find those high-potential individuals who bring diverse experi- 
ences. 

Title IX 
Recently, the U.S. Department of Education issued a clarification for Title IX that allows colleg- 
es and universities to gauge female students’ interest in athletics under the third prong of the 
three-part test by conducting an e-mail survey and treating a lack of response to the survey as a 
lack of interest in playing additional sports. During its April 2005 meeting, the Executive Com- 
mittee adopted a resolution confirming the Association’s commitment to the principles of 
Title IX, encouraging institutions to forego application of this less stringent standard and urging 
the Department of Education to rescind the recent clarification. This commitment must extend to 
the campus and conference levels. We must affirm the importance of Title IX and the consistent 
implementation of the law nationally, and we must affirm support for proportionality as a meas- 
ure of compliance with Title IX. 

RESEARCH 

Consistent with the Association’s commitment to make data-driven decisions, the subcommittee 
has requested the following research items. 

Hiring trends for women and etlmic minorities in athletics administration and coaching 
positions over the past five years. (Attachment A) 

Correlation between grade point average/SAT data on freshman student-athletes and first 
year academic performance. (Attachment B) 

[] Correlation between Academic Progress Rate data and an institution’s reporting structure 
for academic advising. (To be distributed) 

[] Correlation between an institution’s reporting structure for academic advising and aca- 
demic infractions. (To be distributed) 

[] An assessment of commercialism on the conference level. (To be distributed) 
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ATTACHMENT A 

NCAA Minorig- Opportunities and Interests 
Committee 

Biennial Study of the Race and Gender Demographics of Member 
Institutions’ Athletics Personnel 

FOCUS OF REPORT 

For practical purposes this report details the presence of African American admini strators 

of member institutions’ athletics personnel as the total combined number of Asians, His- 
panics and Native Americans in administrative positions is less than four percent. 

Data based on 2004 Race and Gender Demographics of NCAA Member Institu- 
tions’ Athletics Personnel Report 

¯ Collection of data in fall 2003 
¯ Data collection forms are completed voluntarily by the member institutions 
¯ Form in use since 1995 and report produced biennially since 1996 

,, Three categories of personnel: administrators, head coaches and assistant coaches 
¯ Results also broken down by gender, ethnicity and HBCU status 
¯ Comparison charts include data from 1995, 1997, 1999, 2001 and 2003, but 

growth is very slow so best to compare to 1995 baseline data. 

RESULTS 

Minimal increases only in the number of ethnic minority personnel since the 
1995-1996 baseline report. 

Modest increases in ethnic minority personnel in one category or division are off- 
set by decreases in other categories or division. 

RESULTS FOR AFRICAN AMERICAN ADMINISTRATORS 

Among senior level administrators, the percentage of African Americans has re- 
mained virtually unchanged since 1995. 
Minimal increases among African American women, primarily in the SWA and 
Academic Advisor positions. 
Percentages of African American men in administrative positions relatively un- 
changed since 1995. 

RESULT S FOR FEMALE ADMINISTRATORS 

0 

0 

The total percentage of women in administrative positions has increased by 6.0%. 

Women athletic directors increased by 2.3% since 1995. 

Largest gains for women were in entry or mid level positions such as graduate as- 
sistants (8.2%), business manager (7.9%), intern (7.1%), and academic advisor 

(7.0%). 



PERCENTAGE OF AFRICAN AMERICAN ADMINISTRATORS AT NCAA MEMBER 

INSTITUTIONS 

All institutions ....................... 
Hi.stori.ca!!y.B.!ack ..................... 

Position Institutions Excluded 
1995-96" 2003-04 Change 1995-96" 2003-04 Change 

Overall Percentages 
Director of Athletics 
Associate Director of Athletics 
Assistant Director of Athletics 
Senior Woman Administrator 
Academic Advisor 

Overallt 

7.5 
8.2 
8.5 
9.1 
20.9 
8.4 

7.2 
8.1 
8.7 
9.1 
22.5 
9.1 

-0.3 
-0.1 
0.2 
0.0 
1.6 
0.7 

2.7 
6.1 
6.7 
3.2 
18.2 
5.1 

3.0 
6.6 
6.8 
4.9 
19.9 
6.6 

0.3 
0.5 
0.1 
1.7 
1.7 
1.5 

The overall percentages in the top administrator positions have changed insignifi- 
cantly since 1995. 
The four top administrative positions, as well as the total are all below 7% if the 
HBCU’s are excluded. 

All Institutions 
Historically Black 

Position Institutions Excluded 
1995-96" 2003-04 Change 1995-96" 2003-04 Change 

Division I Percentages 
Director of Athletics 10.1 9.3 -0.8 3.7 3.4 -0.3 
Associate Director of Athletics 9.1 9.7 0.6 7.2 7.8 0.6 
Assistant Director of Athletics 9.5 10.0 0.5 8.0 8.2 0.2 
Senior Woman Administrator 8.4 14.1 5.7 2.4 8.3 5.9 
Academic Advisor 22.8 24.1 1.3 20.5 22.3 1.8 

Overall1- 9.0 10.7 1.7 6.2 8.2 2.0 

The only significant improvement is the 5.9%* increase in Senior Woman Ad- 
ministrators. 
Generally there has been little improvement in Division I since 1995. 
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TOP AREAS OF INCREASE FOR AFRICAN AMERICAN MEN AND WOMEN 

The largest increases for African American men are not only small (<3%), but are 
also entry or mid-level positions. (e.g., Intern, Ticket Manager, Equipment Man- 
ager.) 

The largest increases for African American women are all belo~v 2.5% and are al- 
so entry or mid-level positions (e.g., Intern, Academic Advisor) 

All comparisons are to 1995. 

* Excludes Historically Black Colleges and Universities 

MOST FREQUENT POSITIONS FOR AFRICAN AMERICAN MEN AND WOMEN 

For African American men, the most frequent positions are all entry or mid-level posi- 
tions, including academic advisor (11.8%); life skills coordinator (8.8%); strength coach 
(8.5%) and equipment manager (7.3%). For African American women, with the excep- 
tion of SWA, the positions with the highest frequency also are all entry or mid-level 
positions, including (life skills coordinator (8.8%); academic advisor (8.2%); intern (4%) 
and SWA (4%) 

*Excludes Historically Black Colleges and Universities 

MOST FREQUENT POSITIONS FOR WOMEN 

Women in senior level administrative positions increased minimally between 1995 and 
2003. Female athletic directors increased by 2.3% to 18.3% of total athletic directors, 
and assistant athletic directors increased by 1.7% to 33.1% of the total. The number of 
female associate athletic directors decreased by 1.11% to 35.5%. The most frequent posi- 
tions for women generally include SWA (99.4%); administrative assistant (88.6%); life 
skills coordinator (66/7%) and academic advisor (57.1%) 
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YEARLY COMPARISONS OF AFRICAN AMERICAN COACHES AND 
ADMINISTRATORS BY DIVISION 

The following charts show the trends in the numbers of African American administrators 
and coaches since 1995. Overall the trend lines are remarkably flat - showing no in- 
creases in minority athletics personnel. Division I generally has the most minorities, 
followed by Division II with Division III consistently having the fewest ethnic minorities. 

Chart 1 
Yearly Comparisons of Black 
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Chart 2 
Yearly Comparisons of Black 
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Chart 3 
Yearly Comparisons of Black 

Assistant Directors of Athletics 
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Chart 4 
Yearly Comparisons of Black 
Senior Woman Administrators 
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Chart 5 
Yearly Comparisons of Black 

Academic Advisors 
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Chart 6 
Yearly Comparisons of Black 
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Chart 7 
Yearly Comparisons of Black 

Head Coaches of Men’s Teams 
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Chart 8 
Yearly Comparisons of Black 

Head Coaches of Women’s Teams 
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CONCLUSIONS 

Men and white men in particular continue to hold the vast majority of both admin- 
istrative and coaching positions in college athletics. 
The positions in which women and ethnic minorities have increased most are 
lower paying entry, and mid level positions. 
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ATTACHMENT B 

Initial Effects of the Modifications to Division I 
Initial-EligibilitT Standards Enacted in 2003 

EXECUTIVE S UMMARY 

The NCAA research staff was requested to review available data to determine whether 
there were changes in academic profiles and outcomes after changes in the initial- 
eligibility rules went into effect in 2003. Specific concern was raised regarding the re- 
moval of the finn "cut-score" on the standardized test component of the rules. After 
reviewing high school and freshmen-year academic performance data comparing the en- 
tering classes of 2002 (the last year of the "Prop 16" rules) and 2003 (the first year of the 
full sliding-scale) the following results can be reported: 

I. High School Academic Characteristics of Division I Recruits 
No significant changes have occurred in the average academic profile of HS re- 
cruits in the first year of the new initial eligibility standards. 
Similar academic profiles are seen before and after the rule change among men’s 
basketball and football players. 
More prospective student-athletes are being declared academically eligible subse- 
quent to the change in initial eligibility standards 
The proportion of eligible prospective student-athletes under the new standards is 
generally similar to the proportion of prospective student-athletes previously 
meeting Proposition 16 full qualifier or partial qualifier criteria. 
Among the pool of academically eligible Division I recruits, similar aggregate ac- 
ademic profiles are seen before and after the changes in initial eligibility 
standards. 
Very few prospective student-athletes are presenting with a TEST-GPA index 
above the sliding scale but with very low test scores (e.g., SAT<600). There are 
fewer than 10 such students out of almost 50,000 in both 2002 and 2003. 
Increases in the number of Division I prospective student-athletes meeting the 
TEST-GPA index but with SAT scores below 820 (i.e. "Old Partial Qualifiers" 
and "New Qualifiers") appear to match decreases in the number of recruits who 
barely met the test standards of Proposition 16 (i.e. "Low Qualifiers"). Based on 
this information and other patterns in the data, we believe that the predominant 
change in the TEST-GPA patterns of Division I recruits relates to changes in test- 
ing behavior of student-athletes who were previously at or just above the 820 
SAT minimum. 
Increases have been noted in the number of Division I recruits with GPAs above 
2.0 and test scores above 820, but TEST-GPA index below the sliding scale (i.e. 
those in the "triangle area"). Additionally, many more of these students were re- 
ceiving eligibility waivers in 2003. 



II. Core Course Attainment of DMsion I Recruits 

No notable changes have been seen in core units earned subsequent to the in- 
crease to the 114 core course requirement. Note that prospective student-athletes 
were already averaging 18.0 core courses prior to the rule change, with few in the 
13 to 14 range. 

III. HS Academic Characteristics of Division I Scholarship Student-Athletes 

Other than among student-athletes who would previously have been partial quali- 
fiers, few students with low test scores are receiving athletics aid as first-year 
college students. 
The proportions of first-year scholarship athletes with test scores below 820 in 
football and men’s basketball have increased, but these increases are offset by de- 
creases in numbers just above the old 820 cut-off. 
Substantial increases in scholarship athletes receiving waivers are currently being 
seen. 

IV. Race/Ethnicity Characteristics of Division I Scholarship Student-Athletes 

Slight increases in the proportion of African-American first-year scholarship stu- 
dent-athletes in Division I have been noted subsequent to changes in initial 
eligibility standards, but they are not consistent across sport. 

V. First-Year Academic Outcomes in College 

Generally, students in the first cohort admitted after changes in initial eligibility 
legislation (2003) slightly outperformed their predecessors. 

In aggregate, student-athletes with TEST-GPA index above the sliding scale but 
with test score below 820 performed similar to how previous qualifiers with test 
scores just above 820 have performed historically. 

Scholarship athletes who met the new initial eligibility standards but had low test 
scores are dramatically outperforming academic qualifiers with low high school 

GPAs and test scores above 820. 

Participating first-year student-athletes who did not meet the current initial eligi- 
bility standards (i.e. below the sliding scale) performed worse academically than 
any group of students meeting the rule, including those with test score below 820. 



September 6, 2005 

Fiscal Responsibility in Intercollegiate Athletics 
What is the Problem? 

Introduction 

The very existence of a Presidential Task Force on the future of Division I intercollegiate 
athletics suggests that the members of that Task Force believe that something they value is in 
jeopardy. 

University presidents and chancellors (hereafter, referred to as "presidents") experience 
unremitting pressure to invest precious time and energy in solving athletically related problems 
and pursuing athletics opportunities even though NCAA Division I intercollegiate athletics 
typically involves a very small fraction of both the university budget and the student body. Why 
have so many prominent presidents signed up for this task force? Something serious must be 
troubling them. 

Before this Task Force ~vas convened, a substantial group of Division I presidents assembled at 
the NCAA Convention in January 2005 to explore the issues and consider the challenges of 
presidential leadership. There was no sense of crisis in the air, but no feeling of satisfaction with 
perceived trends in intercollegiate athletics either. Veteran academic leaders shared the concern 
that current growth trends in intercollegiate athletics might not be financially sustainable or 
socially desirable, and agreed that presidents have a responsibility to look beyond the moment. 
It was then decided that a Presidential Task Force for the Future of Division I Intercollegiate 
Athletics should convene. That Task Force grew to more than fifty members as virtually every 
NCAA Division I* president subsequently asked to participate agreed to do so. The membership 

ultimately was extended to include two members of university governing boards, one member of 
a higher education association and one member from a Division II institution. 

The Task Force first assembled with good attendance on June 9 and 10, 2005, in Tucson, 
Arizona. Four subcommittees are doing the work as follows: 

Implications of Academic Values and Standards (Chair Larry Faulkner, President, University 
of Texas at Austin) 
Fiscal Responsibility (Chair Peter Likins, President, The University of Arizona) 
Presidential Leadership of Internal and External Constituencies (Chair Gerald Turner, 
President, Southern Methodi st University) 
Student-Athlete Well-Being (Chair Karen Holbrook, President, The Ohio State University) 

The charge of the Task Force and a list of its members and their subcommittee assignments are 
available on the Task Force website at www2.ncaa.org 
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The present "working paper" is an initial product of the Fiscal Responsibility Subcommittee. To 
some degree, financial concerns are at the root of broader concerns about the sustainabflity of 
intercollegiate athletics as an integral element of university life in America, so this effort to 
define the financial problem serves to undergird the work of all four subcommittees of the Task 

Force. 

What is the Problem? 

It is not enough to describe the problem as uneasy feelings among university presidents about the 
sustainability or desirability of current trends in intercollegiate athletics; data are required to 
define the problem. 

Despite Herculean efforts by the NCAA in recent years to collect and publicly display relevant 
data about intercollegiate athletics, much remains to be done in establishing common standards 
of financial reporting and developing the culture of transparency necessary for effective financial 
management. The development of these standards and the required culture is an important task 
of the fiscal responsibility subcommittee. 

Even with the present deficiencies in financial reporting, however, a great deal of useful 
information has been assembled in recent years, and financial trends are fairly well established. 
The story they tell is very clear, but the language used to tell the story needs clarification and 
greater consistency. 

In the broadest sense, intercollegiate athletics expenditures are drawn from two primary revenue 
sources, which for brevity will be labeled either GENERATED FUNDS or ALLOCATED 
FUNDS. 

GENERATED FUNDS are revenues generated specifically by the activities of the 
Department of Athletics, such as revenues from ticket sales, guarantees, media rights, 
sponsorships, gifts or contributions specifically for athletics, etc. The phrase "Generated 
Funds" is shorthand for "Funds Generated by Athletics." 

ALLOCATED FUNDS are dollars or sew’ices of financial significance freely and 
specifically provided to intercollegiate athletics at the discretion of other entities that also 
allocate funds for other educational purposes; examples are state or local governments, 
student bodies, or the parent institutions (colleges or universities.) Allocated Funds are 
identified in categories defined by the party making the commitment, not by the ultimate 
source. For example, tuition revenues that flow without restriction from students to 
institutions become institutional funds, which may be freely allocated to intercollegiate 
athletics by the institutional administration, but "athletics fees" paid by students specifically 
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for athletics qualify as allocated by students, as such funds cannot be reallocated for other 
purposes by institutional administrators. Similarly, state appropriations for institutional 
operations that are freely allocated by the administration to intercollegiate athletics qualify as 
institutional allocations, while any state appropriations specifically restricted to athletics 
qualify as allocated by government. With these interpretations, Allocated Funds can be 
categorized as government, student or institutionally allocated funds. 

Note that gift funds restricted to intercollegiate athletics qualify as Generated Funds, while any 
funds provided to the institution as unrestricted gifts that subsequently are freely allocated by the 
institution for intercollegiate athletics qualify as Allocated Funds. 

In what follows, a distinction will be drawn bet~veen Generated and Allocated funds as sources 
of funds to meet increasing expenditures. 

Among the facts upon which the subcommittee rests its conclusions are these: 

In 2003, the NCAAiEADA* data suggest that athletics department operating expenditures 
represented roughly 3.8 percent of total higher education spending for Division I-A schools 
(Ref. 1). Later studies suggest that annualized expenditures for capital improvements (not 
well documented nationally) would add perhaps one percentage point, with results still below 
5% (Ref. 2). This percentage is an average for all Division I-A schools, with wide variations 
depending on school size and capital investment history. By any measure, however, from a 
president’s perspective the athletics program is a small percentage of the university’s 
financial enterprise. 

NCAA biennial surveys of intercollegiate athletics operating expenditures (available 1989 
through 2003) indicate growth in both revenue and expenses of 17% between 2001 and 2003 
for Division I-A. The reported data indicate that for Division I-AA, expenditures grew by 
10% while revenues grew by 29% and for Division I-AAA expenditures and revenues grew 
by 18% and 22% respectively. These data do not include all capital expenditures, and are 
affected by reporting limitations on compensation and indirect institutional support. In all 
subdivisions, the number of sponsored sports declined during this period, while the number 
of student-athletes grew more modestly. During this same period of a national economic 
recession, the NCAA/EADA data indicate that total university operating expenditures grew 
slightly less than 5% for Division I-A, were relatively flat in Division I-AA and grew over 
5% for Division I-AAA. This means that for the 2001-2003 period, athletics operating 
expenditures in each subdivision of Division I grew more than three times as fast as total 
university operating expenditures (Refs. 1, 3). 

Equity in Athletics Disclosure Act of Congress (1996) 
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NCAA financial surveys from 1993 through 2003 reflect that intercollegiate athletics 
expenditures funded by Allocated Funds have significantly increased across all three 
subdivisions in Division I. For Division I-A Allocated Funds as a share of total revenue have 
increased from 114% to 118%, Division I-AA 61% to 70% and Division I-AAA 62% to 71%. 
Although the data in number 2 above suggest that revenues have outpaced expenditure 
growth, a closer look indicates disproportionate revenue growth is due to Allocated Funds. 
This trend has placed additional financial stress on the university system. If the current 
growth of Allocated Funds continues unabated, institutions will increasingly need to make 
tough decisions related to resource allocations, which may compromise academic values or 
threaten other academic undertakings. Furthermore, it is possible that the historical reporting 
actually understates Allocated Funds because of the underreporting of indirect institutional 
expenditures and therefore the financial trends and stress on the institution may be greater 
than what is reported. Enhanced reporting and transparency is the first step in addressing 
these trends effectively. 

Data referenced above represent averages for Division I schools. There are enormous and 
growing variations within Division I, with I-A schools differing dramatically from I-AA and 
I-AAA, and with smaller schools exhibiting quite different (higher) percentages of resources 
devoted to athletics. Because of fundamental differences between public and private 
institutions, averages by NCAA Division can be misleading. Table 1 illustrates disparities in 
categories of Allocated Funds between publics and privates among Division I subdivisions. 
There are also significant variations within sports. In the sports of football and basketball, 
data for the period 1993 to 2003 indicate growing expenditure disparities among Division I- 
A members (as measured by the Gini Coefficient, Ref. 1). 

Traditionally, the NCAA has reported institutional support as a measure of institutional 
investment in athletics. However, institutional support of athletics at public institutions is 
very different from private institutions. Private universities tend to support athletics from 
institutional resources whereas public universities tend to rely more heavily on student fees 
and modest direct government support. The data presented in Table 1 reflect this difference. 
"Allocated Funds" may be a better descriptor for the institution’s discretionary commitment 
to its athletics programs. 
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NCAA Division I 
Proportion of Allocated Funds 
Public vs. Private Institutions 

Various Sources FY2003 

Student Activity 
Fees 

Govt. Support 

Institutional 

Support 

Total 

Div I-A 

Public Private 

7% 2% 

2% 0% 

8% 25% 

17% 27% 

Div I-AA Div I-AAA 

Public Private 

39% 6% 

10% 2% 

25% 67% 

74% 75% 

Public Private 

29% 4% 

4% 0% 

35% 68% 

68% 72% 

TABLE 1 

6. Tables 2 and 3 illustrate for FY2003 the sources and uses of revenue respectively in Division 
I. Note the variability of the "Allocated Funds" category among the subdivisions in Table 2. 

NCAA Division I 
Proportion of Revenue from 

Various Sources FY2003 

Div I-A iDiv I-AA Div I-AAA 

Ticket Sales 27% 6% 7% 

Marketing/TV etc. 26% 11% 10% 

Alumni Contributions 18% 

Postseason and Bowls 12% 4% 4% 

Allocated Funds" 18% 70% 71/o°/ 

~Allocated Funds includes institutional support, 

student activity fees and direct government support. 

TABLE 2 
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NCAA Division I 
Proportion of Expenses for 

Various Items FY2003 

Div I-A Div I-AA Div I-AAA 

Grants-in-Aid 15% 32% 32% 

S-A Participation 
11% 13% 137/o 

Expenses 

Salaries and Benefits 29% 34% 33% 

Event and Cont. 
13%       8%        9% 

Services 

Facilities / 
32%       13%       13% 

Other Exp 

TABLE 3                  ~ ~../] .... 

.......................................................................................................................................................................................................................... 

Table 4 indicates that in the decade between 11993 and 2003 Allocated Funds for all quartiles 
(budget levels) in Division I-A grew substantially, ranging by quartile from 124% to 217%, 
generally exceeding the overall athletics budget growth. Large changes in Allocated Funds 
have been used to offset some of the growing expenditures at many Division I institutions. 

NCAA Division I-A 
Proportionate Changes from 

1993-2003 for Revenue Categories 

Quartile Quartile Quartile Quartile 
1 2 3 4 

129% 115% 99% 102% 

95% 76% 48% 12% 

108% 110% 42% 37% 

213°,/0 155% 106% 880,/0 

197% 180% 64% 69% 

124% 217% 163% 

Overall 

Ticket Sales 

Marketing, TV, etc. 

Alumni Contributions 

Postseason and Bowls 

Allocated Funds~ 132~o 

~Allocated Funds includes institutional support, 

student activity fees and direct government support. 
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Changes in expenditure categories are not well documented because of limitations in the 
quality of information related to compensation and capital investments, both of which rely in 
part upon external sources~ There is some evidence that the most rapidly growing 
expenditures relate to facilities. Athletics facilities annual debt service as a percentage of 
total athletics expenditures seems to be rising and must be monitored carefully. 

9. Figures 1 through 5 tell the story of Division I operating finances from 1993 to 2003. 

Division I Average Revenues 

30,000,000 

25,000,000 

20,000,000 

15,000,000 

10,000,000 

5,000,000 

0 

1993 1995 1997 1999 2001 2003 

FIGURE1                   ~.’~ 
.......................................................................................................................................................................................................................... 
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Division I Average Expenses 
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FIGURE 2 

.......................................................................................................................................................................................................................... 

Division I Net Operating Results 
Excluding "Allocated Funds" 
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FIGURE 3 
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Division I Net Revenues 
For Schools Reporting Positive Net Revenues 

Excluding "Allocated Funds" 
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FIGURE 4 

Division I Average Deficit 
For Those Schools Reporting Deficits 

Excluding "Allocated Funds" 
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7 2 @.~.~..~.~.____~_ ~ ......... Z:~ ..... 68 

~ 94 ~’N.. ~ I-AA 

~, 108 

82 
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FIGURE 5 

Although total revenues have generally increased to match growing expenditures, in Divisions I- 
AA and I-AAA this balance has required significant growth in Allocated Funds. In Division I-A, 
Figure 3 indicates a significant increase in the average Allocated Funds support for break-even 

operations, and Figures 4 and 5 reveal the growing gap between the few schools that report 
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revenues above expenditures (excluding Allocated Funds) and the many with the opposite 
experience. 

Preliminary Conclusions 

There does not appear to be an immediate financial crisis in the national enterprise of 
intercollegiate athletics; revenues are growing as rapidly as expenses on average in Division I. 

However, growing disparities among the Division I membership suggest that real financial crisis 
may be facing individual institutions, which may be drawn into increasing Allocated Funds from 
institutional support, government support or student fees in an attempt to finance increasing 
athletics budgets. The enterprise is under stress but not in crisis. 

Perhaps most importantly, evidence suggests strongly that current growth rates in revenues and 
expenditures are not sustainable in the long run, or even in the five to ten years that lie 
immediately ahead, unless institutional administrators are willing to increase institutional support 
or student fees much more rapidly than support for the academic enterprise. In view of the 
financial pressures that confront virtually all of higher education, it is unimaginable that 
Allocated Funds will continue to grow to fill the gap between athletics generated revenue and the 
expenditures of intercollegiate athletics. Any college or university president who advocates such 
disproportionate growth in institutional allocations for intercollegiate athletics is likely to 
encounter resistance at the level of the board of governance, not to mention the faculty and the 
student body. Such a policy would be exceedingly unwise. 

Particularly dangerous are the massive investments in athletics facilities being funded by bonded 
indebtedness. Unlike other operating expenses, debt service costs cannot be cut back in hard 
times unless interest rates happen to permit beneficial refinancing. Debts incurred during periods 
of low interest rates are particularly pernicious in their subsequent lack of refinancing flexibility. 

The data currently available are incomplete, particularly with respect to capital investments. 
More work will be required to improve the quality, transparency and availability of financial 
information. Even so, the evidence now in hand reinforces the widespread belief among 
university presidents and chancellors that current trends are not sustainable. The debate about 
the desirability of current trends will continue, but that issue becomes moot in many ways if 
trends are not sustainable. 

Even if it is conceded that the financial structure of intercollegiate athletics is in jeopardy, there 
remains room for debate about a proper institutional response. 
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One might argue that markets are naturally self-correcting, so unsustainable economic growth 
will naturally subside. The difficulty with this premise stems from the financial linkage of 
intercollegiate athletics to the parent universities; only truly autonomous athletics enterprises will 
follow market forces, and that is not the norm in American higher education, nor should it be. 

Alternatively, one might imagine solutions based on NCAA or athletics conference regulations, 
but this option may face legal obstacles; the Sherman Antitrust Act precludes collective actions 
that have a significant adverse effect on competitive markets. 

Finally, one might adopt an activist agenda that relies primarily on educating and persuading 
individual university CEO’s and their governing boards to take unilateral actions designed to 
head off the crises that are expected in the near future. This is a difficult strategy to execute 
because it relies upon restraint in a very competitive environment, but this may be the only 
viable alternative. 

Post Mortem 

What will be said about university leadership if no actions are taken to avoid what is widely 
recognized as a looming crisis? If university presidents, chancellors and their governing boards 
fail to demonstrate leadership on this front very soon, it will be too late to avoid problems that 
will seriously threaten the survival of intercollegiate athletics as an integrated element of the 
student learning experience, and perhaps threaten university values at their core. The prospect of 
institutional financial bankruptcy is extremely remote because of the relative scale of athletics in 
the total university enterprise. However, the prospect of distortion and even corruption of the 
academic values of individual institutions is very real, and in time, the entire academic enterprise 
can be diminished by such disasters. The stakes are very high, and the responsibilities of 
presidents, chancell ors and their governing boards cannot be ignored. 
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September 1, 2005 

The Need for Transparency in the Disclosure of Financial Information in NCAA 
Division I Intercollegiate Athletics 

Purpose of this Paper 

The purpose of this paper is to present and define the concept of "transparency of financial data" 
as it relates to members of the National Collegiate Athletic Association (NCAA) that are 
Division I institutions. 

This paper sets forth the context for the discussion, a proposed definition of transparency of 
financial data ("transparency"), the perceived positive arguments for the proposal identified by 
the Task Force to date, some potential reasons why the proposal might be opposed by members, 
and a tentative proposal designed to achieve transparency and supporting information. 

Context for the proposal 

The Task Force has been charged by the Division I Board of Directors and President of the 
NCAA to explore several issues related to intercollegiate athletics. Among these are issues 
related to the following topics, for each of which a subcommittee of institutional presidents (and 

a few others) has been formed: 

1. Implications of Academic Values and Standards. 

2. Fiscal Responsibility. 

3. Presidential Leadership of Internal and External Constituencies. 

4. Student-Athlete Well-Being 

The charge of the Task Force and a list of the Task Force members, their subcommittee 
assignments and the chairs of each subcommittee are available on the Task Force website at 
www.ncaa.org 

At its first meeting, the Subcommittee decided to issue discussion papers related to concepts 
under discussion and call for comment by interested parties. The first such paper, a discussion of 
the perceived problem being addressed by the Subcommittee is also available on the Task Force 
website. This is the second discussion paper offered by the Subcommittee. 

The Subcommittee members have reached the tentative consensus that transparency has not been 
achieved. For example, notwithstanding the widespread evaluative commentary and debates 
using terms such as "self sufficiency of athletics departments" and "institutional support," no 
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commonly accepted definitions of such terms exist. Further, information is often displayed in 
different ways by different institutions, making comparison of data points difficult, if not 
impossible. 

Further, the Subcommittee believes that the interests of intercollegiate athletics among member 
institutions of the NCAA would be advanced substantially were transparency to be achieved in 
the disclosure of financial information related to revenues, expenditures, and other data from 
athletics programs at Division I institutions. 

"Transparency" of Financial Information Defined 

The subcommittee believes that true transparency of financial data comprises the following 
elements: 

Collecting financial data related to athletics departments and programs in a timely 
manner using uniform and common definitions. 

Presenting a full and comprehensive financial picture of revenues, expenditures and 
capital improvements related to intercollegiate athletics. 

Providing easy access to the data by all interested parties for use in decision making, 
strategic planning and policy development. 

Creating ratios or data points, sometimes referred to as dashboard indicators, that make 
comparisons among institutions easier for all interested parties. 

(Note: In this paper, the Subcommittee intends only to propose and foster the notion of 
transparency and specifically does not intend to indicate that any substantive reform would 
necessarily follow the adoption of policies fostering transparency.) 

Reasons for the Subcommittee Proposal 

The Task Force Subcommittee has identified the following problems arising from the lack of 
transparency and reasons why a policy that fosters transparency should be adopted by the 
NCAA: 

Policy Making. The NCAA, state legislatures, governing boards and others are charged 
to regulate or guide member institutions by making policy and suggesting guidelines. 
The NCAA strategic plan, developed by its member institutions and conferences, 
establishes a goal to provide data, research and best practices that assist governance and 

{PAGE } 
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management of intercollegiate athletics. To the extent that these entities conduct their 
work based on data that are not collected using common definitions and set forth in a 
common format, they run the risk of making erroneous assumptions and ill-conceived 
policies that can impose severe costs on institutions and mislead the public. 

Decision Making. Governing boards, residents, athletics directors, conferences and 
others charged with executive decision making need access to data, ratios and other 
information that is reliable and comparable in order to make truly informed decisions. 

Accountability. Accountability to trustees, presidents, public or private bodies with 
jurisdiction over institutions, various internal constituencies and others cannot be 
achieved without transparency. This is especially true to the extent that current rules and 
guidelines result in data collection that cannot be used to compare institutions or permit 
the non-disclosure of data critical to understanding financial matters. 

Use in Development of "Dashboard Indicators" and "Best Practices." The Subcommittee 
believes that the adoption of recommended "best practices" for the efficient 
administration of athletics programs by current and future Boards and administrators 
would be very valuable to NCAA members, but absent a common set of definitions and 
data points, such recommendations would have little meaning. 

Reputational Risks of Non-disclosure and Inaccurate Disclosure. Absent transparency, 
reputational risks to members are higher when even a few administrators or institutions 
choose not to disclose data to the public or to their boards or presidents in a manner that 
can be easily verified and evaluated by others until later exposed in a manner that is 
embarrassing to the institution, higher education, the NCAA and the athletics 
conferences. In this sense, transparency could help foster self-policing among member 
institutions. 

Presidential Control. The Subcommittee sees transparency as an issue of "presidential 
control," a strongly held value of the NCAA. Control cannot be exercised without timely 
disclosure of financial data on a uniform and comparable basis. The transparency of data 
and resource allocations may also lead to increased integration and alignment of 
intercollegiate athletics with the academic mission of the institution. 

Education. Training and education of new and existing members of governing boards, 
administrators, coaches and other employees would be advanced if transparency were to 
be achieved. 

Public Confidence in Institutional Integrity. The Subcommittee believes public 
confidence in intercollegiate athletics would be fostered through transparency. The 

{PAGE } 
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debates which occur now and will occur inevitably in the future would be more informed 
and conducted at a higher level of understanding. 

Compliance. Compliance vdth rules and regulations of the NCAA, the institutions and 
their relevant governing body cannot be accurately judged without transparency. 

10. Efficiency of Administration. Uniformity of collection and formatting could foster 
efficiency in a variety of ways. These include lowering personnel training costs, 
reducing internal and external auditing expenditures and fostering further integration of 
athletics programs into the institution’s admini strative structure. 

11. Research. Increased transparency may facilitate additional academic research on college 
sports. Such research may provide beneficial insights into various issues of interest to 
presidents, governing bodies and observers of college sports. 

Possible Arguments against Transparency 

Any policies or guidelines fostering transparency of financial data as herein defined are deemed 
desirable by the Subcommittee for the reasons set forth above. However, some impediments to 
adoption of such policies or guidelines were identified: 

Privacy concerns. Some institutions, especially those that are private or public 
institutions that are not subject to strong "freedom of information" laws, may resist 
transparency policies on the grounds that their private nature is part of their administrative 
culture and that institutional specific data should not be made public without legal 
justification. Alternatively, they may argue that disclosure is needed or justified at this 
time. 

Slippery_ Slope. Some institutions may argue that disclosure of detailed financial 
information related to the institution is the first step toward the disclosure of personnel 
information for example, salaries and benefits of individual employees, for which there is 
less or even no justification for transparency. 

Unnecessa~, Argument and Debate. Some institutions may feel that total transparency 
will foster unscheduled debate about the priorities of a particular conference or campus or 
even higher education in general, and that such debates are better deferred until they can 
be properly and fairly staged for public understanding. Moreover, additional transparency 
increases the focus on the financial aspects of college athletics, which may provide 
further support for those who argue that college sports is just a "big business." 
Universities do not normally release financial data on each university department, so 
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releasing additional financial information about athletics suggests that the athletics 
department plays a very different role in the university than other departments. 

Equal protection. The level of transparency recommended in this paper exceeds not only 
what is the norm in athletics departments, but what is customarily seen in university 
academic units. It is rare to find academic units, for example, ~vhich collect financial data 
about themselves using uniform and common definitions to quantify the cost of capital 
improvements utilized by the unit, and create ratios and data points for use in 
comparisons with like units in other universities. Some may argue, particularly at a time 
when some reformers are calling for treating the athletics department more like the 
academic units, that athletics is being treated unfairly and does not enjoy the same 
protection as academic units. 

(There may, of course, be other concerns, and one purpose of this paper is to solicit comments in 
this regard.) 

The Transparency Proposal 

The working proposal for transparency (the Proposal) is set forth in Exhibit A, attached to this 
paper. The proposal sets forth sets forth uniform definitions and a format for presenting data, 
together with ratios (dashboard indicators) that can be readily derived and calculated if the 
proposal is adopted. 

{PAGE } 
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Exhibit A 

This exhibit sets forth a set of uniform reporting definitions and a format for presenting 
intercollegiate athletics data, together with ratios (dashboard indicators) that can be readily 
derived and calculated to inform campus decision-makers. The intent is to provide decision- 
makers with a set of key indicators that will assist with establishing the strategic directions and 
priorities of the athletics departments. The definitions and format are proposed as an opportunity 
for debate and modification. 

General Definitions 

Athletics Generated Funds. Includes all ticket sales, guarantees from participating in away 
games, gifts and contributions restricted to athletics, compensation and benefits provided by a 
third party, NCAA/conference distributions, broadcast television, radio, internet rights, program 
sales, concessions, novelty sales, parking, royalties, advertisements, sponsorships, sports-camps, 
endowment and investment income and any other revenues derived from intercollegiate athletics 
activities. 

Allocated Funds. Includes all revenues from government support, institutional support, and 
student athletics fees. In the case of student athletics fees, the assessment of the fee is mandatory 
and students don’t have an opportunity to opt out of the fee, nor do institutional administrations 
have the option to reallocate fee revenues from athletics to other purposes. Allocated funds 
restricted to athletics from government sources are to be distinguished from government 
appropriations to institutions that choose to allocate such funds to athletics. 

Institutional support. A form of allocated funds that includes university direct and indirect 
allocations made to or on behalf of the athletics department for athletics related support, whether 
these funds come to the institution initially as government appropriations, tuition revenues, 
unrestricted gifts or earnings on investments, etc. 

Self-sufficiency. The athletics department produces sufficient athletics generated revenues, as 
defined above, to cover the total expenses of intercollegiate athletics including all direct and 
indirect operating expenditures and debt service on athletics facilities. Student-athlete tuition 
expenses will be included if waived or paid by Athletics. An athletics department can 
demonstrate financial operating autonomy by establishing neutral cash flow without bearing 
responsibility for tuition waivers or facility and administrative services without qualifying as 
"self-sufficient" by this standard. 

Athletics debt service. The annual payments made by or on behalf of the athletics department 
for principal and interest payments on athletics related facilities. 
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Athletics outstanding debt. The amount of principal which remains outstanding on athletics 
facilities. 

Financial Reporting Categories 

All Division I members of the NCAA shall be required to submit operating and capital financial 
data annually as part of the requirement for membership. All submissions will be in accordance 
with the definitions herein and subject to "agreed-upon procedures" performed by an 
independent third party. Data shall be all inclusive of athletics department operating and capital 
revenues and expenditures and presented in a format that will allow for comparability. In 
addition to the operating and capital reporting requirements, NCAA member institutions shall 
submit sala~ and benefits information by position. 

The definitions were developed with the assistance of the National Association of College and 
University Business Officers (NACUBO), National Association of College and University 
Auditors (NCUA), several maj or accounting firms and athletics financial officers. 

The subcommittee recognizes that some of the requested information will require access to data 
maintained outside of the athletics department. The use of institutional research, university 
controller, human resources or other university departments may be necessary to access the data 
or to assist with the operating allocations required as part of the reporting. The financial reports 
shall be certified by the chief executive officer of the institution. 

Operating Revenues 

The following, operating revenue categories and definitions will be employed to meet the annual 
reporting reqmrements. The first eleven items qualify as Athletically Generated Funds and items 
twelve through fourteen qualify as Allocated Funds. 

iTicket Sales revenue received for sales of admissions to 
events. Include ticket sales to the public, 

and students, and money received for shipping 
handling of tickets. Do not include ticket sales for 

and national tournaments that are pass- 
transactions. Report amounts in excess of a 
face value paid by ticket purchasers (for 

~le, to obtain preferential seating) in Catego~T 3 
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Guarantees iiIInclude revenue received from participation in away 
iigames. 

iContributions amounts received directly from individuals, 

)ensation and 
Provided by 

Third Party 

Including 
Tournament 

associations, foundations, clubs or other 
:anizations that are designated, restricted or 

by the donor for the operation of the 
program. Report amounts paid in excess of a 
value. Contributions shall include cash, 

securities and in-kind contributions. In-kind 
may include dealer-provided automobiles 
of the use of a car), apparel and soft-drink 

)roducts for use by staff and teams. Report gifts and 
from corporate sponsorship agreements in 
8 (Royalties, Adverti sement and 

Sponsorship). 

all amounts provided by a third party and 
y guaranteed by the institution, but not 

included on the institution’s W-2 (e.g., car stipend, 
r-club membership, entertainment allowance, 

allowance, speaking fees, housing allowance, 
~ensation from camps, radio income, television 

income, shoe and apparel income). This should equal 
Categories 20 and 22 combined. 

revenue received from participation in bowl 
tournaments and all NCAA distributions. This 

includes amounts received for direct 
¯ " or through a sharing arrangement with an 

conference, including shares of conference 
agreements. If known by sport, report as 

such. Include any payments received from the NCAA 
hosting a championship (permissible to include in 

Not Related to Specific Teams). 

iIInclude institutional revenue received directly for radio 
i’and television broadcasts, Internet and e-commerce 
ilrights received through institution-negotiated contracts. 

and Internet Rights 
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all revenue from corporate sponsorships, sales 
advertisements, trademarks and royalties. Include the 

of in-kind products and services provided as part 

~orts-Camp Revenues 

and 
Income 

iStudent Fees 

State or Other 
Government Su ~ort 

Institutional 

the sponsorship (e.g., equipment, apparel, soft- 
water and isotonic products). 

iIInclude amounts received by the athletics department 
~lfor sports-camps and clinics. 

endowment spending policy distribution and 
investment income in support of the athletics 

These categories include only restricted 
investment and endowment income for the operations of 
intercollegiate athletics; institutional allocations of 
income from unrestricted endowments qualify as 
"Direct Institutional Support." 

Include student fees assessed and restricted for su 
of intercollegiate athletics. 

state, municipal, federal, and other government 
)riations made in support of the operations of 

intercollegiate athletics. This amount includes funding 
specifically earmarked to the athletics department by 

agencies for which the institution has no 
to reallocate. Any state or other government 

support appropriated to the university, for which the 
determines the dollar allocation to the 

department shall be reported in Direct 
Support (item 13). 

value of institutional resources for the current 
)erations of intercollegiate athletics, as well as all 

funds allocated to the athletics department 
the university (e.g.state funds, tuition, tuition 

and transfers). Also include Federal Work 
Study support for student workers employed by 
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office for a reasonable allocation. If counted here, 
include offsetting expenditure equal in value in Expense 
Category 32 (Indirect Facilities and Administrative 

...................................................................................... Support). 
Other 5% of total revenues may appear on this line. 

number is greater than 5%, please reclassify 
uate revenue to the appropriate category(s) above 

to bring the category to less than 5% of the total 

~lSubtotal Operating 
~!Revenue 

iAdd Columns 1-15. 

Operating Expenses 

The following operating expense categories and definitions will be employed to meet the annual 
reporting requirements. The definitions are intended to derive the full-costs of operating an 
intercollegiate athletics program including indirect costs. 

iInclude the total amount of athletically related student aidii 
iawarded, including summer school and tuition discountsii 
iand waivers (including aid given to student-athletes whoii 
ihave exhausted their eligibility or who are inactive due toii 
imedical reasons). Athletics aid awarded to non-athletesii 
.(student-managers, graduate assistants, trainers) should beii 
ireported as Not Related to a Specific Sport. 

Guarantees iInclude amounts paid to vi siting participating institutions. 
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Coaching Salaries, iInclude gross salaries, bonuses and benefits provided 
and Bonuses ~head and assistant coaches, which includes all gross wages,~. 

the University ,benefits and bonuses attributable to coaching that would be~, 
and Related Entities ~reportable on university and related entities (e.g.,~. 

,foundations, booster clubs) W-2 and 1099 forms (e.g., car~ 
istipend, country-club membership, entertainmentii 
,allowance, clothing allowance, speaking fees, housing~. 
iallowance,    supplemental    retirement    allowance, 
compensation from camps, radio income, television income, 
~uition remission, earned deferred compensation benefits).ii 
iPlace any payment made to previous coaches to satisfy aiii 
zontractual agreement for coaching in Category 23~ 
i(Severance Payments). 

Coaching Other 
Compensation and 

Paid by a Third- 

Support 
Staff/Admi nistrative 
Salaries~ Benefits and 

Paid the 
Universit~T and Related 

Include all compensation paid to the coaching staff by 

ithird party and contractually guaranteed by the institution, i 
but not included on the institution’s W-2 (e.g., car stipend,~ 
icountry-club membership, entertainment allowance, 
~clothing allowance, speaking fees, housing allowance,~i 
compensation from camps, radio income, television income, 
ishoe and apparel income). Expense Categories 20 and 22iii 
zombined should equal Revenue Category 5 (Compensation~ 
iand Benefits Provided by a Third Party). 

iInclude gross salaries, bonuses and benefits paid 
administrative staff (i.e., football secretary, sport-specificii 
itrainer) that would be reportable on university and relatediii 
entities (e.g., foundations, booster clubs) W-2 and 1099~ 

iforms (e.g., car stipend, country-club membership, ii 
ientertainment allowance, clothing allowance, speaking fees,~. 
ihousing allowance, supplemental retirement allowance,: 
icompensation from camps, radio income, television income, iii 
,tuition remission, earned deferred compensation benefits).~. 
iStaff members responsible for the gender-specific athleticsii 
.department, but not a specific sport (i.e., director of men’siii 
iathletics), will have their compensation figures reported as~, 
iExpenses Not Related to Specific Teams fields. Athleticsiii 
idepartment staff members who assist both men’s and~ 
iwomen’s teams (sports information director, academic~i 
advisor) will be reported as Not Allocated by Gender~ 
zolumn. 
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S taffiAdmlm stratlve 
Other Compensation and 

Paid by a Third- 

iparty and contractually guaranteed by the institution, butii 
inot included on the institution’s W-2 (e.g., car stipend, 
icountry-club membership, entertainment allowance,~ 
iclothing allowance, speaking fees, housing allowance,~ 
icompensation from camps, radio income, television income, 

shoe and apparel income). Expense Categories 20 and 22ii 
icombined should equal Revenue Category 5 (Compensationii 
iand Benefits Provided by a Third-Party). 

Severance Payments 
iInclude severance payments and applicable benefits 
irecognized for past coaching and administrative personnel. 

Team Travel 

Uniforms 
and Supplies 

Game Ex ?enses 

Raising~ Marketing 
and Promotion 

Sports Camp Expenses 

iInclude transportation, lodging and meals for prospectiveii 
istudent-athletes and institutional personnel on official andii 
iunofficial visits, telephone-call charges, postage and such.ii 
iInclude value of use of institution’s own vehicles orii 
iairplanes as well as in-kind value of loaned or contributed~ 
itransportation. 

iInclude air and ground travel, lodging, meals andii 
iincidentals for competition related to preseason, regularii 
iseason and postseason. Amounts incurred for food andii 
ilodging for housing the team before a home game alsoii 
ishould be included. Include value of use of the institution’ 
iown vehicles or airplanes as well as in-kind value of donor-~i 
iprovided transportation. 

iinclude items that are provided to the teams only.ii 
iEquipment amounts are those expended from current orii 
aperating funds. 

iInclude game-day expenses other than travel that areii 
necessary for intercollegiate athletics competition, including~ 
iofficials, security, event staff; ambulance and such 

ilnclude, costs associated with fund raising, marketing, a.ndii 
ipromotlon for media guides, brochures, recrmt~ngii 
ipublications and such. 

iInclude all expenses paid by the athletics department, ii 
iincluding non-athletics personnel salaries and benefits, fromii 
ihosting sports camps and clinics. Athletics personnelii 
isalaries and benefits should be reported in either Categoriesii 
i 9, 20, or 22. 

{PAGE } 



The Need for Transparency 
September 1, 2005 
Page No. { PAGE } 

Facilities,     iInclude direct facilities costs charged to inter.collegiateii 
and Rental iathletics, including building and grounds malntenance, ii 

iutilities, rental fees, operating leases, equipment repair andii 
imaintenance, and debt service. 

Spirit Group~ )nclude support for spirit groups including bands, 
icheerleaders, mascots, dancers, etc. 

Indirect Facilities and Jnclude value of facilities and services provided by the~i 
Administrative Support iinstitution not charged to athletics. This support mayii 

iinclude an allocation for institutional administrative cost, ii 
ifacilities and maintenance, grounds and field maintenance, ii 

isecurity, risk management, utilities, and debt service. Ifii 
iyour institution does not currently track indirect~ 
iinstitutional support, consult your business office for 

ireasonable allocation. If counted here, include offsettingii 
amount equal in value in Revenue in Category 14 (Indirect~ 
iFacilities and Administrative Support). 

Expenses and 
Insurance 

ps and Dues 

iInclude medical expenses and medical insurance premiums 
ifor student-athletes. 

iInclude memberships and conference and association dues. 

Other Operating 
iOther operating expenses include printing and duplicating, i 
isubscriptions, business insurance, telephone, postage, i 

ioperating and equipment leases, non-team travel and anyii 
iother operating expense not reported elsewhere. Do notii 

iinclude indirect administration overhead provided by theii 
iuniversity (use Category 32) or salaries and benefits (useii 
iCategories 19 or 21). Attempt to allocate all expenses toii 
iCategories 17 through 34 before using this category. As 

iguide, please limit this category to 10% of total operating 
iexpenses. If the number is greater than 10%, please provideii 
ithe top three categories and amounts in the commentsi 
isection below. 

Add Columns 17-35. 
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Salary and Benefits Reporting 

An annual salary and benefits survey shall be conducted for most positions within the athletics 
program including but not limited to athletics directors, senior women administrator, athletics 
business managers, sports information directors, video coordinators, ticket managers, equipment 
managers, academic advisors, CHAMPS coordinator, strength and conditioning, trainers, team 
physicians, head coaches, assistant coaches, facilities directors, events coordinators, etc. 
Collected data shall include base salary, bonuses, endorsements, media fees, camp income, 
deferred income and other income contractually guaranteed by the institution. These data shall be 
made available to each institution in a manner that campus decision-makers can access on a real- 
time basis and in a manner that will protect confidentiality. 

Capital Expenditures 

Capital expenditures shall be reported in the aggregate for athletics facilities. Specific categories 
include current-year additions to plant (i.e., capitalized additions to facilities during the current 
reporting period), current-year deletions (i.e. capitalized deletions of facilities during the current 
reporting period), total estimated book value of athletically related plant and equipment net of 
depreciation, total annual debt service on athletics and university facilities and total debt 
outstanding on athletics and university facilities. 

Reporting 

Assuring the data are relevant and comparable for campus decision-makers will require 
institutions to invest time and effort in its report. The subcommittee supports the NCAA 
requirement to have an independent third-party conduct "agreed-upon procedures" prior to 
submitting the data to the chief executive officer of the institution and the NCAA. 

Dashboard Indicators 

Campus decision-makers have limited time to assist with the oversight of intercollegiate athletics 
programs. Thus, they may find it particularly beneficial to rely upon a set of "dashboard 
indicators.’ These indicators would comprise a limited number of key variables to capture an 
annual snapshot of the financial viability of the athletics program. The dashboard may also assist 
the development of a strategic direction for the athletics programs. 

The NCAA will provide a dashboard report to each Division I institution from membership 
financial data submitted to the NCAA annually by March 31. The data will be customized to 
provide comparative information. Each institution’s data will be compared to other conference 
schools and the universe of Division I public or private institutions. The Subcommittee may also 
wish to consider whether individual campuses should be allow to self select a group of peer 
institutions to compare, as long as data confidentiality can be ensured. 
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The following is a list of possible dashboard indicators that are presented for consideration. 
Suggestions for these variables are not intended to be prescriptive, nor all-inclusive, but rather 
are provided as a template, for discussion, that can be modified over time to meet institutional 
needs. 

a) Percent of athletics annual operating spending divided by institutional annual operating 
spending (reference specific IPEDS report number). Reflects the relative share of 
athletics finances to overall institutional finances. 

b) Total athletics revenues and expenditures. Allows the reader to understand how 
aggregate revenues and expenditures compare to other athletics departments. 

c) Athletics generated revenues as a percent of total athletics revenues. Allows the reader to 
understand the share of revenues that the athletics department is producing. 

d) Revenue categories as a percent of the total athletics revenues. Allows the reader to 
identify the reliance on specific revenue categories. 

e) Expenditure categories as a percent of the total athletics expenditures. Allows the reader 
to identify the specific expenditure categories that are most important to monitor. 

f) Total athletics expenditures increase as a percent of university expenditures increase. 
Identifies the rate of growth of athletics expenditures to the university increase. 

g) Allocated Funds increase as a percent of university expenditures increase. Allows the 
reader to compare the rate of growth provided by Allocated Funds for Athletics to the 
university expenditure increase. 

h) Athletics spending per coach and per student-athlete. Allows the reader to compare the 
spending per coach and per student-athlete with others in Division I. 

i) Athletics debt service as a percent of institutional debt service. Compares the long-term 
commitment of resources made to athletics facilities versus the rest of the institution. 

J) Athletics indebtedness as a percent of institutional indebtedness. Allows the reader to 
access the amount of total institutional indebtedness contributed by the athletics 
department. 

k) Athletics debt service as a percent of total athletics expenditures. Allows the reader to 
determine the pressure that athletics debt has on the total athletics budget. 
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1) Number of sports offered. Allo~vs a comparison of the total sports offerings to other 

institutions. 

m) Number and dollars of athletics grants and aid offered by gender. Compares the total 
grants and aid against conference, private vs. public or Division I institutions. 

n) Distribution of expenditures by sport. Allows the reader to monitor Title IX 
requirements. 

(N07~2: Consider developing a monthly or quarterly dashboard prepared by the institution as 

part q[a bestprac#ces (i.e., Ticket revenues for football, men’s basketball, women 4" basketball 
and all othei~" sports.) 
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BREAKOUT GROUP IV 
Session Leaders: 

Lissa Broome (North Carolina), Bob Eno (Indiana), Joe Kotarba (Houston) 

IV-A. Fiscal Responsibility 

The COlA supports the initiative of the Subcommittee on Financial Responsibility to seek increased 

transparency in athletics budgets and fiscal data, for local and national decision makers, and for 

constituencies with interests in athletics and institutional integrity. The COIA strongly endorses revising 

and standardizing categories for national data collection, developing best practice guides to ensure that 
such data is optimally used in local and national decision making, and strengthening the NCAA 
recertification process to ensure that member schools are accountable for fiscal responsibility. The 

current Subcommittee draft reports do not clarify how "transparency" applies to information supplied to 

internal and external constituencies such as the faculty, alumni, students, and the public. We recommend 
the goal be to provide all constituencies with legitimate interests in the athletics enterprise the degree of 

access appropriate to their interest, both for informational and oversight purposes. 

Specific recommendations 

The categories of data collection outlined by the Subcommittee are thoughtful and impressively 
detailed. The question of what data to collect and how it could be deployed is complex, and the 

suggestions below are initial attempts to find ways to improve an excellent framework. 

Much of the information desired is currently reported as EADA data; building on this data 
will simplify this process and reduce cost; however, the accuracy the data needs to be 
improved, and there should be common definitions of what data should be included under 
each category now used for EADA reporting; 
Develop a comparably detailed data reporting format for capital expenditures; 
We support the restoration of fiscal integrity as a category ofNCAA recertification oversight; 
capital expenditures should be included in recertification data; 
For dashboard item (h), report expenditures not only per student-athlete and per coach, but 
also by specific team, as in EADA data; 
Develop specific best practices to counter tendencies to use comparator salary data to raise 
salaries, despite salary levels higher than institutional values warrant; for example, 
prioritizing use of local salary structures as a comparison framework; 
Develop models of appropriate proportionality between head and assistant coach salaries; 
ClarifT how "base" and "guaranteed" salaries will be reported and interpreted; 
For operating revenue items 1 and 3, distinguish ticket sale revenues from mandatory 
contributions to athletics programs and related booster organizations; differentiate such 
contributions from truly voluntary contributions by alumni and others; 
For item 3, include contributions to booster organizations for organizational operating costs, 
scholarships, etc.; 
For booster and other 501(c)3 organizations with regard to athletics, contracts between such 
groups and the university should require financial transparency to protect university integrity; 
For items 4, 20, and 22, we suggest that limitation to contractually guaranteed amounts be 
expanded to include all such revenues and expenditures. Data for all forms of outside 
revenues that accrue to coaches solely due to their positions as university coaches should be 
available for internal decision making purposes; 
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For item 11, include, proportionally, student fees for mixed-use facilities that benefit 
athletics; where Athletics Department sources finance facilities that provide benefits to the 
campus, costs should be prorated accordingly; 
lnclude in financial review the cost of specialized campus FTE in units other than the 
Athletics Department whose effort is devoted to athletics; 
Sports camps appear to be a particularly complex area of accounting; the complexity and 
variety of models may require more reflection in perfecting the accounting categories; 
For item 35, there seems no reason why miscellaneous items may constitute up to 10% of 
expenditures; the figure for revenues in item 15 is 5%, and that is appropriate for 
expenditures as well. 

IV-B Coaching 

Part of the rise in athletic spending is spiraling coaches’ salaries. We have achieved a disconnect of our 
coaches from the true academic enterprise. We need to find ways to control the "coaching market" and to 
align academic "winning" with success in athletic programs. Coaches’ salaries and staff sizes reflect how 
athletics has moved further away from the NCAA goals of maintaining intercollegiate athletics as an 
integral part of the educational mission. 

When we speak of "market forces" influencing salaries in academics, we are generally referring to large 
external markets influencing limited university markets. However, the external market for coaches is 
small, relative to the university market - coaching positions in professional leagues are far fewer in 
number than college and university positions. It is basically universities themselves that are driving the 
coaching market, not professional leagues or the entertainment industry. The rising "coaching market" is 
internal, and reflects the extraordinary value schools have come to place on winning in high-profile 
sports. This is a distortion of the purpose of intercollegiate athletics and the collegiate model. 

There seem to be at least four reasons for extremely high Division IA head coaching salaries: 

The value placed by an institution on winning in high-profile sports, and a perception that 
coaches who can produce winning teams are limited in number (true particularly in terms of the 
impact of a coaches’ media visibility having an impact on recruitment - an activity where the 
coach adds no educational value); 
The fact that successful coaches in highly visible programs at the top of a collegiate athletics 
"pyramid" who may find opportunities in professional leagues are retained by means of 
extremely lucrative contracts that distort the salary structure; 
The values of entertainment culture have pervaded college sports, and there is an expectation that 
coaches with national media exposure and lucrative endorsement contracts can negotiate in the 
same manner as media figures and with similar methods; 
Increasing media revenues are available to apply to personnel costs in athletics, and there is a 
belief that those who can claim responsibility for generating them, including head coaches in the 
revenue sports, deserve the largest share; head coaching salaries draw up the salary pyramid for 
the entire coaching staff. 

While the influence of these factors is understandable, none of the factors reflects the collegiate model of 
athletics, and the cumulative effect has severely eroded that model. This will be extremely difficult to 
correct, particularly in light of antitrust constraints. Only local leadership, aligned with the values of 
college sports, can influence behavior nationally. 
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Some possible COlA recommendations: 

1. Financial rewards for winning should be eliminated. If the institution endorses the collegiate 
model, contracts should reward effective training in athletic performance, leadership, integrity, 
discipline, and sportsmanship. They should focus on academic success and all around 
development of athletes, and recruitment of athletes who will exemplify how athletic and 
academic success complement one another. 

2. Periodic reviews of coaches should measure success according to the values of the institution, for 
example, the priority of academics, and at intelaials should involve faculty and academic 
administrators; 

3. The Coalition strongly supports the initiative of the Subcommittee on Presidential Leadership to 
address the separation between salaries for coaches from the salaries of rest of the institution’s 
personnel. Financial rewards for outstanding coaches should not be in excess of rewards for 
outstanding academics (particularly those in fields such as law, medicine, and business) where 
substantial external markets exist; 

4. Clauses in coaching contracts related to outside compensation, contracts with external 
corporations, and on-cmnpus activities not related to college sports (such as sports cmnps) should 
be contracted through the university and adhere to university rules on conflict of interests and 
conflict of commitment to ensure that these activities will be consistent with institutional values 
and interests, and preselwe institutional control; 

5. The number of assistant coaches permissible under NCAA and conference rules should be 
reviewed, and, if justified, reduced to levels appropriate for the collegiate model; 

6. Schools should seek to develop assistant coaches as coaching candidates through professional 
development consistent with campus traditions and values, and whenever possible pursue internal 
hiring, with appropriate consideration of diversity; 

7. Consider the use of long-term or three to five-year rolling contracts as a vehicle to provide 
coaches enough security to prioritize student development over winning; this could be costly in 
cases where coaches must be dismissed, but the benefit to restoring the collegiate model could be 
significant; 

8. We suggest that presidents consider assembling on retainer, through the NCAA, a list of 
consulting professionals available for assistance in salaD" negotiation. 

Many of the issues that pertain to coaches’ contracts also apply to other athletic department personnel, 
such as Athletics Directors. In particular, incentive clauses connected to winning should not be a feature 
of any such contracts. 
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Appendix to 1V-B Existing COIA policy recommendations relevant to coaches: 

The following statements, adopted as recommendations by the COlA as part of its 2004 document on 
academic integrity, are relevant to issues concerning coaches’ terms of employment: 

Head coaches must share accountability for the academic achievement of the athletes they 
select for admissions consideration. Data on continuing eligibility and graduation rates of 
each recruiting class brought by individual head coaches to their institutions should be 
maintained, relevant to the period during which the coach was employed at that institution 
and according to uniform standards, to establish a public record of the academic success of 
each coach. This record should follow a coach from institution to institution. Such a process 
will increase the likelihood that a coach’s commitment to appropriate academic-athletics 
balance will have an impact on the assessment of his or her success and the shape of his or 
her careers. It will also help ensure that in seeking team success, coaches are less likely 
inappropriately to recruit students who are not likely to succeed academically at their 
institutions, a practice that damages schools, students, and intercollegiate sports. 

The campus administration and athletics department, in consukation with the Campus 
Athletics Board, should establish clear policies regarding how the academic success of 
athletes bears on coaches’ job descriptions, and how academic performance will be weighed 
in reviews and personnel decisions regarding coaching staffs. Campus procedures should 
allow the Campus Athletics Board or its personnel subcommittee to review policy 
implementation, and to report annually to the campus administration and Faculty Governance 
Body its assessment of the integrity with which these policies are implemented. 
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BREAKOUT GROUP I 
Session Leaders: Nathan Tublitz and Ed Lawry 

IA. Integration of athletics into the life of the campus 

The Integration Issue 

The activities of the athletic department must faithfully embrace the mission and goals of the 
UniversiU. In order to reach this objective, athletics needs to be more integrated within the 
academic structure of the campus. This goal includes: 

* Integration of Athletics Department in campus budget decision making; 
* Integration of Athletics Department in general governance structures, including faculty 

governance; 
~ Integration of Athletics iDepartment in salary structure; 
,, Integration of Athletics Department appointment and merit criteria with values of the 

academic mission; 
Integration of Athletic Department staff, at all levels, in the cultural and academic life of 
the whole campus; 
Integration of athletes in student body in terms of the admissions process and campus 
experience; and, 
Integration of academic advising for athletes in the campus academic advising structure. 

The first five of these relate principally to the relation between the Athletics Department and the 
campus; the latter two to the relation between athletes and other students. The Coalition has been 
invited by the NCAA Presidential Task Force to prioritize among these dimensions and comment 
on them. 

Specific COlA Recommendations on Integration 

The Coalition strongly supports increased integration of athletics in the decision making and 
community life of campuses dedicated to the academic mission. The following recommendations 
are in order of implementation rather than importance: 

The relation between the Athletics Department and the campus: 
a. The university officers responsible for budgetary decisions about athletics should 

include, in addition to the President and Athletics Director, the chief academic officer 
of the university (the Provost or VPAA) and the CFO. 

b. Major athletic department decisions (e.g., hiring of head coaches and the AD, 
changes in the total number of intercollegiate sports; initiation of maj or capital 
projects etc) should be made in consultation with faculty leaders and through faculty 
governance channels. 

c. The athletic director, FAR and Campus Athletic Board chair should each make an 
annual report to the Faculty Governance body. 

d. Athletics administrators at all levels should work closely with others in the rest of the 
university on items of common concern, e.g. admissions, advising, financial, student 
services. For example, it would be natural for these contacts to be made through the 
faculty governance body and appropriate faculty governance committees. 

e. Athletic department staff should also share appropriate campus-wide service 
assignments, be involved in appropriate academic activities, and be welcomed by 
faculty and academic administrators. Athletic departments should also welcome 
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faculty in appropriate athletic department activities. Wherever possible, the athletic 

director should be appointed ex officio to the institution’s Faculty Senate. 

Contracts, policies, and performance criteria should be configured to reward 
contributions to the academic and personal development of athletes - the goal of 

winning is intrinsic to sports; the institution must create strong financial and 

professional incentives for athletics personnel to focus on the educational mission. 

The relation bet~veen athletes and other students: 
a. In admissions and in the living and academic conditions of campus life, athletes 

should be viewed and treated as much as possible like other students with an extra- 
curricular commitment. 

b. College administrators, faculty, and athletic depamnents should mitigate the time 
demands on student athletes to allow them to pursue the full range of educational 
experiences open to other students. 

c. Academic advising for athletes should be structured to give student athletes as 
valuable and meaningful an educational experience as possible and not just maintain 
eligibility. 

d. Participation in athletics should not limit an athlete’s choice of maj or. 
e. Life skills and personal development programs should integrate student athletes with 

the rest of the student population. 

IBo Admissions and Diversity: Addressing the impact of high admissions and eligibility 
standards 

The Coalition strongly applauds and supports the recently implemented NCAA Division I 
academic reforms for ne~v and returning student athletes. These reforms, ~vhich include both 
incentives and disincentives, provide a strong basis for reducing the myriad of admission and 
eligibility problems currently facing intercollegiate athletics. 

Although these eligibility requirements will certainly improve the overall academic preparation of 
the student athlete population, they will adversely affect a small group of student-athletes who no 
longer meet the new requirements. Rejection of these applicants may lead to claims of 
discrimination, particularly if certain minority groups are disproportionately affected by these 
new standards. This may occur for example in the high profile collegiate sports of men’s football 
and basketball which often have a high percentage of minority athletes. 

The Coalition suggests the following goals be kept in mind when dealing with this complex issue: 

The goals of diversity and of providing equal opportunities are consistent with the 
educational mission of institutions of higher education and should not be an argument for 
maintaining practices that tmdermine that educational mission. 

Admission of athletes should be based on their potential for academic success and not 
solely on their athletic contribution to the institution. 

Increasing the diversity of the general student population should not rely primarily on the 
admission of minority student athletes. 
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Research into current admission practices will allow us to anticipate ways in which 

reforming admissions standards will affect minority student populations, and schools can 

use this research to develop appropriate academic recruitment and scholarship programs. 

It is vital that universities and athletic dept engage high schools and minority 

communities to combat the inaccurate perception that sports skills are a more attainable 

path to success than academic skills. 

Specific COlA Recommendations on Admissions and Diversity’: 

1. General admissions policies should be the same for all students. Campus administrations and 
Faculty Governance Bodies should work together to develop these policies. 

2. Campus administrations and Faculty Governance Bodies should develop policies that set 
standard criteria for special admissions, consistent with maintaining the overall academic mission 
of the institution. Special admissions should be balanced for all student groups including special 
admissions for athletes. Institutional efforts to promote diversity should be applied consistently 
to the entire body of applications and should not be used to justify special admissions for athletes. 

3a. Analogous policies and procedures should be developed by campus administration and 
campus governance bodies to govern admission of transfer students who are scholarship athletes. 
Athletes who transfer to four-year institutions from two-year institutions face particular 
difficulties. The COlA is not aware of good data pertaining to the academic success of athletes 
who transfer from junior colleges. Because concerns about possible problems are of 
longstanding, the Coalition supports the following recommendation: 

3b. The NCAA is encouraged to compile data and undertake a systematic study of the success 
rate of athletes transferring from junior colleges and of problems particular to this transition, with 
the goal of providing information that can help guide schools in admissions decisions and 
effective advising. Such a study should include a SUlaiey of the impact of recent NCAA academic 
reforms on junior college transfer students. 

4. The Campus Athletics Board should receive information on all scholarship athlete admits, and 
should annually certify to the campus Faculty" Governance Body compliance with these policies. 

5. Campuses should develop means to track and share with the Faculty" Governance Body the 
academic performance of scholarship athletes who enroll through special admissions, to permit 
better understanding of how successfully the campus supports the academic needs of these 
students and what costs to the campus this may involve. Faculty Governance Bodies should also 
be provided with data concerning the academic progress of all athletes, allowing them to assess 
the range of admissions qualifications appropriate to athletes, adhering in all cases to the 
requirements of protections under the Family Educational Rights and Privacy Act (FERPA). 
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IIA. Purpose aud Nature of the Collegiate Model 

The fundamental mission of a university is intellectual in nature. Among the primary missions 
of universities is the creation and dissemination of knowledge. Collegiate athletic programs 
must enhance this intellectual mission. 

College sports can help develop the character of athletes, create a focus for campus community, 
and sustain ties between schools, alumni, and the public. These attributes shape the collegiate 
model of athletics, which is extra-curricular competition among students whose immediate goals 
must be educational. Unlike professional sports, in the collegiate model students who participate 
in athletics are not to receive financial rewards for participation beyond what the NCAA allows, 
and their immediate goals should be related to educational objectives. The goals usually 
associated with athletic competition (e.g., winning and excellence) should complement but not 
supersede the goals of educational accomplishment and personal growth. 

Recommendations 

The NCAA and its member institutions must clarify and broadly publicize the distinction 
between collegiate and professional sports. Best practices should be developed that 
include explicit recognition of the distinction between them. 

Universities have begun to promote academic programs more actively in conjunction 
with athletic events through the media. This effort should include statements by a 
university representative clarifying the role of athletics in the institution and its 
compatibility with the academic mission. This message might be made stronger if 
conveyed by a person of stature in the institution but in any event should be a standard 
part of the institution’s public communications during all maj or athletic events. 

3. The institution will discourage athletics decision-making that is based solely on finances 
without regard to the goals of the collegiate model. 

4. Expenditure patterns and salary structures in college athletics must not be based on the 
norms and practices of professional sports. 

liB. Conferences and National Competition 

PFologlge 

The Coalition addressed the importance of conferences in its 2003 Framework document: 

"Conferences enhance the role of athletics by creating traditions of rivah-y central to school 
identity, and alumni and community loyalty. As a level of athletics governance, the conference 



can create or influence policies concerning academic standards, athlete ~velfare, limits of 
program scale, and so forth. The conference has its fullest effect when its members share 
regional identity, academic standards and goals, and/or long-standing common traditions." 

Challenges to the Collegiate Model 

In a number of sports, particularly the revenue sports, professional standards of performance and 
"production values" create a frame,york of expectations that challenge the collegiate model. 

These include: 

Financial: Divisi on I-A revenue sports compete with professi onal sports for televi sion 
audiences and media contract dollars. As the popularity of college sports as media 
entertainment has grown, media presentation has increasingly blurred the distinction between 
college and professional sports, and public awareness &the distinction between professional 
and collegiate models of competition does not now appear strong. Maintaining 
competitiveness as entertainment entails increasing costs in the areas of personnel, equipment, 
and travel; these costs rise in tandem with revenues~ Because revenue sports income must 
also underwrite costs of non-revenue sports, financial pressures are increasingly acute, and 
this has further blurred the distinction between professional and collegiate sports, as financial 
criteria increasingly motivate decisions for athletics programs, for example, the recent 
addition of a twelfth football game. Such a decision, made for frankly financial reasons, 
engages athletes in a revenue generating role, rather than as students whose development is 
the motive for competition. The addition of the twelfth football game generated immediate 
responses advocating pay-for-play models that would fundamentally undermine the 
collegiate model. 

Athletic Performance Standards: The collegiate model differs from both professional and 
amateur sports. The absence of financial rewards distinguishes college competition from 
professional sports; the prioritization of academics and development of the whole person 
distinguishes the collegiate model from pure amateur competition. Because the idea of a 
limited commitment to athletics is integral to the collegiate model it is in tension with the 
goals of athletes and coaches to seek the highest level of performance standards. 

Recommendations 

Conference participation need not be limited to athletics and presidents should improve 
academic interactions between institutions in a conference. Future conference 
configurations should thus be designed on the basis of both academic and athletic 
considerations, which should enhance both the athletic and academic programs. We 
recommend that Presidents take the position that one of the maj or factors in the 
realignment of conferences should include academic peer relationships and other factors 
that have been traditionally considered, not solely media-driven or financially-driven 
factors. 



The NCAA should request that conference commissioners develop and publicize policies 
reflecting academic concerns in areas such as initial and continuing eligibility standards, 
competition scheduling, etc. 

3. Conferences should go beyond won-lost records and athletic performance to recognize 
academic success and excellence through formal awards and other programs. 



The following section of this message contains a file attachment 

prepared for transmission using the Internet MIME message format. 

If you are using Pegasus Mailr or any other MIME-compliant systemr 

you should be able to save it or view it from within your mailer. 

If you cannot, please ask your system administrator for assistance. 

File information 

File: 

Date: 

Size: 

Type: 

BREAKOUT GROUP III 3 Dec 05.doc 

2 Dec 2005, 23:26 

33792 bytes, 

Unknown 



Sent: 

To: 

Subject: 

aalscontracts <AALSCONTRACTS@LISTS.UMN.EDU> on behalf of 

Edwin J. Butterfoss <Ebutterfoss@GW.HAML1NE.EDU~ 

Friday, December 9, 2005 9:15 AM 

AALSCONTRACTS@LISTS.UMN.EDU 

[AALS- KS] Barnett buyout 

Re: the following new item from Reuters: 

"GaW Barnett, who has one year leI’~ on his contract that paid him $1.1 million annually, will get a $3 million buyout, athletic director Mike Bol~n said." 

There is probably much more here than meets the eye, but why not just breach by ~kring him? It seems damages would be less than the buyout (whatever is left on this year’s contract plus 

$1.1 for next year) and it would leave open the possibility of him obtaining a job that ~vould mitigate. 

Edwin J. Butte~foss 

Professor of La~v 

Hamline University School of Law 

1536 Hewitt Ave. 

St. Paul, MN 55104 

651-523-2141 

651-523-2236 (fax) 
e butter foss@gw.hamline.edu 
w~v.hamline.edu 

Public Replies AALSCONTRACTS@]~.ISTS UMNEDU 
Pri,~ate replies: See "From" in message header 

To unsubscribe: send "unsubscribe aalscontracts" to LISTSERV@I ISTS.UMN EDU 
Other inquiries about the list: AALSCON~IIRACTS-Request@LISTS UMN EDU 



From: 

Sent: 

To: 

Subject: 

aalscontracts <AALSCONTRACTS@LISTS.UMN.EDU> on behalf of 
Laura Spitz <Laura,Spitz@colorado.edu> 

Friday, December 9, 2005 10:27 AM 

AALSCONTRACTS@LISTS.UMN.EDU 

Re: [AALS-KS] Barnett buyout 

Hello iicom the University of Colorado.. Just to let you know that his 
annual salaD- plus benefits ~vas published recently as being $1 6 
millionJyear -- the fact that $3 million is roughly twice that, leads me to 
believe it was simply a "2 year" settlement. 

From here it looks like the University might not be able to prove the NCAA 
violation allegations, nor does it look like the sexual harassment charges 
are going to be a slam duli,:, so I wonder if he might not have been claiming 
consequential damages from a breach in this context -- ie, that his 
reputation is "ruined" (ha!) and the chances of getting a similar job remote 
(ha!) and that it’s both the university’s fault (mishandling of the 
situation) and foreseeable.. 

Also (and not inconsistently), it seems to me that the University might be 

trying to send a message that it still thinks he’s good/important (however 

one describes a football coach), and that the dismissal can be "blamed" on 

the 70-3 loss to TX (or at least, can theoretically be linked to same), so 

as to give him a chance to get a job elsewhere. 

But like others of you, I’m not a :Football fan, so much of this is 
guesswork. 

I ~vill keep my ears open today and t~ to learn more! 

Laura Spitz 
Associate Professor 
University of Colorado School of La~v 
Direct Line: 303 735.0207 
Fax: 303.492.1200 
Web: http://lawweb.colorado.edu/profilesifaculWisp?id 159 
Mail: 305 Fleming Law Building, 401 UCB, 
University of Colorado, Boulder, CO, 80309-0401 

..... Original Message ..... 

From: aalscontracts [mailto:AALSCONTRACTS(a)LISTSUMN.EDU] OnBehalfOfEdwin 
J. Butter]2~ss 
Sent: Friday-, Deceraber 09, 2005 7:15 AM 

To: AALSCONTRACTS@LISTS.UNiN.EDU 
Subject: [~LS-KS] Barnett buyout 

Re: the following new itera from Reuters: 

"Gar~" Barnett, who has one year left on his contract that paid him $1.1 
million annually, will get a $3 million buyout, athletic director Mike Botm 
said." 

There is probably rauch raore here than meets the eye, but why not just breach 
by firing him? It seems damages would be less than the buyout (whatever is 
left on this year’s contract plus $1.1 for next year) and it would leave 
open the possibili~ of hira obtaining a j ob that would mitigate. 

Edwin J. Butterfoss 
Professor of Law 
Hamline Universit7- School of Law 
1536 Hewitt Ave. 
St. Paul, MN 55104 

651-523-2141 
651-523 -2236 (fax) 
ebutterfoss@gw.hamline.edu 
www hamline.edu 

Public Replies: AALSCOi’~RACTS@LISTS.L~AN.EDU 
Private replies: See "From" in message header 

To unsubscribe: send "unsubscribe aalscontracts" to LISTSERV@LISTS UMN.EDU 
Other inqmries about tJae list: AALSCONTRACTS-Reques@LISTS.Lq~iXI.EDU 

Public Replies: AALSCObTn2RACTS@LISTS l~2v~" EDU 
Private replies: See "From" in message header 

To uaasubscribe: send "unsubscribe aalscontracts" to LISTSERV@LISTS.U2v~" EDU 
Other inquiries about the list: AALSCONTRACTS-Reques@LISTS D~iN EDU 



From: 

Sent: 

To: 

Subject: 

aalscontracts <AALSCONTRACTS@LISTS.UMN.EDU> on behalf of 
Stewart Macaulay <Smacanla~FACSTAFF.WISC.EDU> 

Friday, December 9, 2005 1:08 PM 

AALSCONTRACTS@LISTS.UMN.EDU 

[AALS-KS] Coaches contracts 

In the early 1990s, Wisconsin football was at an all time low The 
University fired the coach, and it breached his contract. Perhaps it 

could have established cause, but it never tried to do so The 
University did not oiler anything to the coach, and he hired an 
experienced and ve~’ able lawyer ~vho sued. Finally, after a lot of bad 
publicity, the case was settled. Pre-trial served to put at least 
some of the contractual documents in our hands, and we had fun for some 
time bringing them up in class We had both the old coach’s contract, 
and the new one negotiated with Barry Alvarez. The Alvarez contract 
attempted to deal ~vith how to get rid of Barly if he failed (of course, 
he was a great success; this year’s bo~vl game will be his last as 
Wisconsin’s coach as he is now the Athletic Director). I discovered 
that lawyers ~vho work in the legal office of universities have their own 
"trade association." They were very concerned with the Pepper Rogers 
case that said that all of the outside sources of money and pefl~s were 
foreseeable damages when a university breached a contract with a 
football coach As a result, the trade association recommends, and I 
think offers a model form, that sets up what they say is a liquidated 
damages and not a penalty’ clause My class always tended to see ~t as 
a penal~’, although sometimes I could push students into finding a way 
to defend it under Wisconsin’s unusual rules on the question. 
Obviously, I don’t know the details of the Colorado situation. 

At least in the early" 1990s, coaches could be divided into two kinds: 
some were like Alvarez -- assistants who were getting their big 
chance. They tended not to have the skill or knowledge needed to 
negotiate I’m told that some of their contracts are vep)~ one sided 
favoring the universities; the assistant finally is becoming a head 
coach. He is not thinking about failing. Maybe more of them have 
sports agents today. I wonder. Others are the big names. They come 
with agents and lawyers, and universities might find themselves in a 
take it or leave it situation. 

Those who are really looking ~2~r ways to work avoid rather than dealing 

with writing and grading exams, might like to read: Greenberg, College 

Coaching Contracts: A Practical Perspecuve, I Marquette Sports L.J. 

207(1991). And you should look at Rodgers v. Georgia Tech Ath. Assn., 

166 GaApp 156, 303 S.E.2d457 (1983). 

Work avoid? YVho? Me? SM 

Stewart Macaulay 
MalcoM~ Pim~an Sharp 
Hilldale Professor 
Theodore W. Brazeau 
Bascora Professor of Law 

http ://wv~v.law. wisc.edu/facstaff/macaulay/ 

Public Replies: AAL SCOi’~’IP, ACTS@LISTS.L~,~.EDU 
Private replies: See "From" in message header 

To ansubscribe: send "unsubscribe aalscontracts" to LISTSERV@LISTS.U2v~,2EDU 
Other inquiries about the list: AALSCONTRACTS-Reques@LISTS.L2,/LN.EDU 



From: 

Sent: 

To: 

Subject: 

Attach: 

Nathan Tublilz <tublilz@uoneum.uoregon.edu> 

Monday, December 19, 2005 2:03 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Re: COIA’s response to the NCAA presidential task tbrce 

Attachlnent ilffonnation..txt; COIA comments on NCAA presidential task force reports 19 Dec 05.doc 

Dear Lissa: 

Your conmaents are terrifi!! I have incorporated all of them 
and have added language where necessaW to address the 
issues you raise I attach the latest version with changes 
from you and several others all in blue. It is likely that this 
will be the final version and thanks to you it is much clearer 
and better 

Thanks for all your hard work on this - hope you have a 
great holiday break! 

Cheers, 

Nathan 

> Nathan -- My suggestions are on the marked copy 
attached The ones that 
> are highlighted are questions/comments. The others are 
more stylistic, 
> but you should feel free to r~ject each and ever?" one of 
them. 

> All the best for the holidays. 
> 

> Lissa 

> Lissa L. Broome 
> Wachovia Professor of Banking Law 
> Director, (;enter for Banking and Finance 
> University of North Carolina School of Law 
> CB # 3380 Van Hecke-Wettach Hall 
> Chapel Hill, NC 27599-3380 
> 

> Ph: 919-962-7066 
> Fx: 919-962-1277 

************************************ 

Professor of Biology 
Institute of Neuroscience 
Universi~" of Oregon 
Eugene, Oregon USA 97403 
phone: 541-346-4510 
fax:: 541-346-4548 
************************************ 
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TO: PRESIDENTIAL TASK FORCE MEMBERS 
FROM: THE COALITION ON INTERCOLLEGIATE ATHLETICS (COIA; V. Shepherd & N. 

Tublitz, co-chairs) 
DATE: 20 December 2005 
RE: COMMENTS ON PRESIDENTIAL TASK FORCE ISSUES 

On December 2-3, 2005, 28 representatives from 24 member senates of the Coalition on Intercollegiate 
Athletics (COIA) met at Washington State University to discuss the work to date of the NCAA 

Presidential Task Force. Those present formulated a set of comments in the form of eight reports in 

response to the work of the Task Force. The eight draft reports, which include recommendations, were 
sent out for comments and review by representatives of all COIA t~cultv senates. After comments were 

received from COIA members, final versions of eight reports were produced and endorsed by the COIA 

Steering Committee, and are presented here. 

III. 

IV. 
V. 

VI. 

VII. 
VIII. 

Fiscal responsibility (p. 
Financial issues concerning coaching staffs (pp. 5-7; SFR and Subcommittee on Presidential 
Leadership (SPL)) 
Presidential leadership (p. 8; SPL) 
Commercialization (p. 9; Subcommittee on Values and Standards (SVS)) 
Purpose and nature of the collegiate model (pp. 10-1 l i...~2~) 
Conferences and national competitions (p. 12: SVS and SPL) 
Integration of athletics into the life of the cmnpus (pp. 13-141..~!i~.) 
Admissions and diversity: addressing the impact of high admissions and eligibility standards 
(pp. 15-16; SVS) 

The need for a quick responsiveness response dictated by the Task Force’s schedule means that the input 
from COIA has not been discussed and approved by its member senates. Our commems are forwarded 
without this formal review and endorsement by the full membership because we recognize in the Task 
Force a rare opportunity to contribute to an important initiative for change in college sports. These 
reports represent the best efforts by ~h~---(~?÷a~iti~COIA to offer constructive feedback in the time frame 
available. 

I~ additiom theThe representatives of the Coalition COlA member senates have approved the following 
general statement: 

The leadership of the Coalition on Intercollegiate Athletics expresses strong support for the initial 
work of the NCAA Presidential Task Force. We see the Task Force shaping powerful new 
structures that can support national, regional, and local decision making about college sports. 
These new structures more closely reflect the values of our academic institutions, and so help 
college sports fulfill its appropriate role. The Task Force goals that we see as of greatest promise 
include: 

a. Strengthening presidential leadership nationally by articulating the nature and core values of 
the collegiate model of athletics which is based on the priority of academics; 

b. Building a national presidential leadership group to communicate those values and interpret 
their_relevance to major national issues, and to support local decision making in line with those 
values; 
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c. Devising accounting templates., data collection, and data sharing that can increase fiscal 

transparency and promote fiscal responsibility in decision making and accountability; 

d. Formulating best practice models to guide financial and other decision making on the national, 
regional, and local levels, and align it with core values; 

e. Strengthening presidential leadership on the local level by involving faculty, academic 
administrators, and others committed to the values of the collegiate model in campus athletics 
governance, and working with all those involved with athletics to integrate athletics fully in the 
academic mission. 

The Coalition leadership wishes to express thanks to the Task Force members for their 
commitment to this effort. The strong support of the NCAA and the active involvement of 
Athletics Directors and faculty athletics representatives with the work of the Task Force indicate 
a grooving ~villingness to work together on problems of critical importance. We appreciate that 
COLA, as a national faculty governance-based group, has been included in this cooperative effort. 
We remain committed to contributing constructively to the work of the Task Force, and look 
forward to further opportunities to participate in this initiative. 
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I. FISCAL RESPONSIBILITY 

We support the initiative of the Subcommittee on Fiscal Responsibility to seek increased transparency in 
athletics budgets and fiscal data, for local and national decision makers, and for constituencies with 

interests in athletics and institutional integrity. We strongly endorse revising and standardizing categories 
for national data collection, developing best practice guides to ensure that such data are optimally used in 

local and national decision making, and strengthening the NCAA recertification process to ensure that 

lnember schools are accountable for fiscal responsibility. The current Subcommittee draft reports do not 
clarify how transparency applies to information supplied to internal and external constituencies such as 

the faculty, alumni, students, and the public. We recommend the goal be to provide all constituencies 

with legitimate interests in the athletics enterprise to__the degree of access appropriate to their interest, 

both for informational and oversight purposes. 

RECOMMENDATIONS 

The categories of data collection outlined by the Subcommittee are thoughtful and impressively detailed. 

The question of what data to collect and how they could be deployed is complex, and the suggestions 
below are initial attempts to find ways to improve an excellent framework. 

General comments on Subcommittee on Fiscal Responsibility Draft Reports 

Much of the information desired is currently reported as Equity in Athletics Disclosure Act 

(EADA) data. The categories could be configured in such a way as to maximize use of this data 

to simpli~ the process and reduce cost. However, the accuracy of reported EADA data needs to 

be improved, and there should be common definitions of what data should be included under each 
category now used for EADA reporting. 

The Subcommittee draft implies the restoration of fiscal integrity as a category of NCAA 
recertification oversight, and we strongly support this; capital expenditures includm~ debt se:rvice 

~p~f!~f!..should be included in recertification data. 

urn., ,~ ,,~,’,,~:~ ....... ~ .... ,eeo. ,,,,,,,e"d,, *~’~,.,, t~’e,, The Subcommittee or a successor group should develop a 
comparably detailed annual data reporting format for capital expenditures. 

The goal of using shared data to improve decision making requires that clear best-practice 
guidelines be developed; in particular, we----veem-nme-n~t---de-v-e-l<~pi~g---.specific best practices should 
be developed that will help counter tendencies to use comparative salary data to raise salaries, 
even when athletics salary levels are higher than institutional values warrant. Such a best practice 
might, for example, prioritize the use of local salary structures as an initial comparison 
framework. 

u: ......... * t~’e The Subcommittee should clarify how "base" and "guaranteed" salaries will be ~v ~ ~.~w,,~ ~ ....................................... 

reported and interpreted. 

U~-~-ps.With regard to athletics, cont:racts between booster and other 501 (c)(:3) o:rganizations and 
the university should require financial transparency to protect university integrity...~..~i!!.g...~i!2f!~.!?.~ 
of contracts, best practices should be developed regarding the relationship between the university, 
its athletics depamnent, a~d external entities such as booster clubs, foundations that support 
athletics and independent operations, e.g., sports camps. 
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Sports camps appear to be a particularly complex area of accounting; the complexity and variety 
of models may require more reflection in perfecting the accounting categories. 

~ m.~,-~a!!Full accounting should include costs of specialized campus FTE in units other 
¯ v ~ ~{3~ ~xx~ .................................... 

than the Athletics Department whose effort is devoted to athletics. 

Specific recommendations concerning the Subcommittee draft report of October 10. 2005 

For operating revenue items 1 and 3, distinguish ticket sale revenues from mandatolT 
contributions to athletics programs and related booster organizations in order to purchase tickets; 
differentiate such contributions (to be reported in 1) from truly voluntary contributions by alumni 
and others (to be reported in 3). 

2. For item 3, include contributions to booster organizations for organizational operating costs, 
scholarships, etc. 

For items 4, 20, and 22, the we ~gge5t that limitation to contractually guaranteed amounts should 
be expanded to include all such revenues and expenditures. Data for all forms of outside 
revenues that accrue to coaches solely due to their positions as university coaches should be 
available for internal decision making purposes. 

4. For item 11, include, proportionally, student fees for mixed-use facilities that benefit athletics; 
where Athletics Department sources finance facilities that provide benefits to the campus, costs 
should be prorated accordingly. 

5. For item 35, there seems no reason ~vhy miscellaneous items may constitute up to 10% of 
expenditures; the figure for miscellaneous revenues in item 15 is limited to 5%, and that is 
appropriate for expenditures as well. 

6. For dashboard item (h), report expenditures not only per student-athlete and per coach, but also 
by specific team, as in the EADA data. 

7. W-e---~:e~z-omme-~-ad--addmg---~I~eThe following dashboard data point shonld be added: the ratio of per- 
student cost in athletics academic advising ~?.O......,.s..~.l?l?f~g.....,o per-student cost for general 
undergraduate advising and support. 
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II. FINANCIAL ISSUES CONCERNING COACHING STAFFS 

Part of the rise in athletic spending is spiraling coaches’ salaries. Tying coaches’ salaries to winning has 
disconnected them from the educational mission of the institution. We need to find ways to control the 
"coaching market" and to align academic "winning" with success in athletic programs. Coaches’ salaries 
and staff sizes reflect how athletics has moved further away from the NCAA goals of maintaining 
intercollegiate athletics as an integral part of the educational mission. 

When we speak of "market forces" influencing salaries in academics, we are generally referring to large 
external markets influencing limited university markets. However, the external market for coaches is 
small, relative to the university market - coaching positions in professional leagues are far fe~ver in 
number than college and university positions. It is basically universities themselves that are driving the 
coaching market, not professional leagues or the entertainment industry. The rising "coaching market" is 
internal, and reflects the extraordinary value schools have come to place on winning in high-profile 
sports. This is a distortion of the purpose of intercollegiate athletics and the collegiate model. 

There seem to be at least four reasons for extremely high Division IA head coaching salaries: 

The value placed by an institution on winning in high-profile sports, and a perception that 
coaches who can produce winning teams are limited in number (true particularly in terms of the 
impact of a coaches’ media visibility on recruitment - an activity where the coach adds no 
educational value). 

The fact that successful coaches in highly visible programs at the top of a collegiate athletics 
"pyramid" who may find opportunities in professional leagues are retained by means of 
extremely lucrative contracts that distort the salary structure. 

The values of the entertainment culture have pervaded college sports, and there is an expectation 
that coaches with national media exposure and lucrative endorsement contracts can negotiate in 
the same manner as media figures and with similar methods. 

Increasing media revenues are available to apply to personnel costs in athletics, and there is a 
belief that those who can claim responsibility for generating them, including head coaches in the 
revenue sports, deserve the largest share; head coaching salaries dree~, ~Pr~f!~... the salary pyramid 
for the entire coaching staff. 

While the influence of these factors is understandable, none of the factors reflects the collegiate model of 
athletics, and the cumulative effect has severely eroded that model. This ~vill be extremely difficult to 
correct, particularly in light of antitrust constraints. Only local leadership, aligned with the values of 
college sports, can influence behavior nationally. 

RECOMMENDATIONS 

Financial incentives for ~vinning should be eliminated from contracts. If the institution endorses 
the collegiate model, contracts should reward effective training in athletic performance, 
leadership, integrity, discipline, and sportsmanship. ~ey---Contracts should focus on academic 
success and all around development of athletes, and recruitment of athletes who will exemplify 
how athletic and academic success complement one another. 
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2. Periodic reviews of coaches should measure success according to the values of the institution, for 
example, the priority of academics, and should involve faculty and academic administrators. 

We strongly support the initiative of the Subcommittee on Presidential Leadership to address the 
separation between salaries for coaches from the salaries of~..rest of the institution’s perso~mel. 
Compensation for outstanding coaches should not be in excess of rewards for outstanding 
academics (particularly those in fields such as law, medicine, and business) where substantial 
external markets exist. 

Clauses in coaching contracts related to outside compensation, det)rred compensation, contracts 
with external corporations, and on-campus activities not related to college sports (such as sports 
camps) should be contracted through the university and adhere to university rules on conflict of 
interests and conflict of commitment to ensure that these activities will be consistent with 
institutional values and interests, and preserve institutional control......~.~?~,?~,?.~.~.....~.~?!N~,?!~.~!~.!~9.~ 
sh.ould be as transparent to the public as tt~ose of other u.niversitv employees. 

5. The number of assistant coaches permissible under NCAA and conference rules should be 
reviewed, and, if justified, reduced to levels appropriate for the collegiate model. 

6. Schools should seek to develop assistant coaches as coaching candidates through professional 
development consistent with campus traditions and values, and whenever possible pursue internal 
hiring, with thoughtful consideration for diversity. 

7. W-e--s~g-ge-st--[~est.Bcst practice models sho~Id be developed through the Task Force include models 
of appropriate proportionality between head and assistant coach salaries. 

We ~ecom:m~,~nd ,~he ~o~klcra~io:n of t~e~e use of long-term or three to five-year rolling 
contracts as a vehicle to provide coaches enough security to priofitize student development over 
winning should be considered. ~is could be costly in cases ~vhere coaches must be dismissed, 
but fl~e benefit to restoring the collegiate model could be significant...~p.r.9.~j.~.~f!..f!l~!...~.~.~]f!~.~.9.[ 
incl~ding appropriate clm~ses to temamate contracts witho~t cost to fl3e institution wh.ere fl3ere has 
been ~,rongdoing by fl~e coach. 

~,.~,~ t~at pPresidents_ should consider assembling on retainer, through the NCAA, a list of 
consulting professionals available for assistance in salaD, ;~,j...~!~[~.Lnegotiation. 

Many of the issues that pertain to coaches’ contracts also apply to other athletic department personnel, 
such as Athletics Directors. In particular, incentive clauses connected to winning should not be a feature 
of any such contracts. 

Appendix: Existing COlA policy recommendations relevant to coaches: 

The following statements, adopted as recommendations by the COlA as part of its 2004 document on 
academic integrity (http:iiwww.math.umd.edui~jmciCOlAiA.html), are relevant to issues concerning 
coaches’ terms of employment: 

Head coaches must share accountabiliW for the academic achievement of the athletes they 
select for admissions consideration. Data on continuing eligibility and graduation rates of 
each recruiting class brought by individual head coaches to their institutions should bc 
maintained, relevant to the period during which the coach was employed at that institution 
and according to uniform standards, to establish a public record of the academic success of 
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each coach. This record should follow a coach from institution to institution. Such a process 
will increase the likelihood that a coach’s commitment to appropriate academic-athletics 
balance will have an impact on the assessment of his or her success and the shape of his or 
her careers. It will also help ensure that in seeking team success, coaches are less likely 
inappropriately to recruit students who are not likely to succeed academically at their 
institutions, a practice that damages schools, students, and intercollegiate sports. 

The campus administration and athletics department, in consultation with the Campus 
Athletics Board, should establish clear policies regarding how the academic success of 
athletes bears on coaches’ job descriptions, and how academic performance will be weighed 
in reviews and personnel decisions regarding coaching staffs. Cmnpus procedures should 
allow the Campus Athletics Board or its personnel subcommittee to review policy 
implementation, and to report annually to the campus administration and Faculty Governance 
Body its assessment of the integrity with which these policies are implemented. 
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IlL PRESIDENTIAL LEADERSHIP 

We support the concept of Presidential Leadership as it has been amply and eloquently defined by the 
NCAA rules, the Association of Governing Bodies (AGB), the Knight Commission, and the Presidential 
Task Force itself. Presidents who assume responsibility for athletics on the local level should be able to 
rely on the support of all of the internal and external constituencies as outlined in the draft report by the 
Subcommittee on Presidential Leadership. 

RECOMMENDATIONS 

We emphasize that the list of external and internal constituents that presidents can rely on for 
advice and support also includes faculty. Tenured faculties are stable, they are in touch with the 
university’s mission, and they have no vested interest in athletics. Therefore they can and should 
be the strongest supporters of presidential responsibility. In addition, local -Faculty Athletics 
Representatives (FARs) and faculty governance structures are supported by the national 
structures of Division IA FARs and COLA. All of these groups are in a position to provide advice 
and support for presidents grappling with controversial athletic decisions. 

2. We support the suggestion of a network of "core presidential spokespersons" coordinated through 
the NCAA. 

3. It is important to remember that "presidential responsibility" implies more than presidential 
prerogative. The phrase also implies accountability by the presidents to the constituents that 
support presidential responsibility. 

4. COLA and Division LA FARs wish to continue to work with the Subcommittee on Presidential 
Leadership to refine and define best practices for p_Presidential I_t:~adership in athletics. 

5. We support the following best practices that the SPL has drafted: 

a. A strengthened NCAA recertification process that measures programs against best practices, 
adapted to local conditions, with significant incentives. 

b. The drafting of best practice guidelines to complement those already drafted by the AGB and 
the COIA, and the use of these guidelines by the NCAA to reinforce presidential leadership. 

The development of model contracts for coaches and administrators to include language that 

improved graduation rates a~d----aeademie-----pe4,[g~:ma~ee(See section VII. Integration of 

d. Effective and appropriate communication with constituencies about the role of presidents. 
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IV. COMMERCIALIZATION 

We agree with the Subcommittee on Academic Values and Standards that commercialism and over- 
commercialization present a threat to the integrity of intercollegiate sports. These terms are difficult to 
define and delimit, but there is a widely-held feeling that athletic programs have gotten onto the wrong 
track~ and we must find ways to get back on the right track. Most of all, we must seek mechanisms to 
manage the demands of television networks and corporate sponsors. 

Corporate support opportunities are a rising influence across the university; however, this cannot be 
accepted as an excuse for over-commercialization in athletics, any more than it can be in academics. 
Academic policy makers have responded to increased commercial activity within the university by 
instituting controls to define conflict of interest and conflict of commitment. There has not been the stone 
level of oversight to determine these conflict issues in athletic programs. Moreover, the issues of 
maintaining proper alignment with institutional mission, values, and control are increasingly central to 
assessments of corporate support opportunities for academics. These processes of assessment need to 
become equally developed for athletics. 

Athletics is perhaps the most visible part of our universities to the public, and negative issues in athletics 
can have a dramatic impact on the image and mission of the university as a whole. Universities are non- 
profit, educational institutions; many are governmental agencies with public restrictions; they traditionally 
cherish academic freedom, freedom of thought, and freedom of information, and are devoted to the public 
good. Commercial interests that devalue the commitment and mission of the institution must be carefully 
examined. 

Increases in athletic revenues are typically invested in ne~v growth in athletic programs; which in turn 
demands further revenues, in a cycle of escalating needs. We would like to encourage leaders in the 
industry to try to determine at what point increases in revenue promote only this cycle of further grm~¢h, 
beyond the solution of existing revenue problems. 

RECOMMENDATIONS 

W-e----i:e~-emme~d---ti~at----tl~eTl~e Task iForce should encourage as a best practice that each campuses 
appoint a committee to monitor and review procedures for assessing commercial opportunities and 
ongoing commercial arrangements relating to athletics, both on campus and at the conference level. 
Such committees should include a substantial number of faculty and the campus FAR. If a campus 
committee monitoring more general issues of institutional commercialization exists, this athletics 
function should be included in its portfolio if feasible. 

2. Commercialization of intercollegiate athletics is driven largely by increasing media coverage of 
events. Wc recommend t~mtThc R~residents should continue to take steps to urge the media to 
increase the highlighting of academic achievements of institutions and their athletes. 

~=vv,~,.÷~’~,.,~c presidents should have an increased role,.,~-~#~ w~.~,~,,~,:a’~+~ ,,,~,, negotiating contractual 
arrangements at the local and conference level. 

4. We believe there is strong faculty feeling that in regard to the commercialization of athletics we are 
moving in an undesirable direction= and need to redirect our programs. 
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V. PURPOSE AND NATURE OF THE COLLEGIATE MODEL 

The fundamental mission of a university is intellectual in nature. Among the primaw missions of 

universities is the creation and dissemination of knovdedge. Collegiate athletic programs must 

complement this intellectual mission. To help clarif~v this collegiate model of athletics, we suggest the 

following as a concise statement of its nature: 

College sports can help develop the character of athletes, create a focus for campus community, 
and sustain ties between schools, alumni, and the public. These attributes shape the collegiate 
model of athletics, which is extra-curricular competition among students whose immediate goals 
must be educational. Unlike professional sports, in the collegiate model students who participate 
in athletics are not to receive financial rewards for participation beyond what the NCAA allows, 
and their immediate goals should be related to educational objectives. The goals usually 
associated ~vith athletic competition (e.g., winning and excellence in athletic performance) should 
complement but not supersede the goals of educational accomplishments, and personal gro~a~h. 

CHALLENGES TO THE COLLEGIATE MODEL 

In a number of sports, particularly the revenue sports, professional standards of athletic performance and 

entertainment create a framework of expectations that challenge the collegiate model. These include: 

Commercialization: Division I-A revenue sports compete with professional sports for television 
audiences and media contract dollars. As the popularity of college sports as media entertainment has 
grown, media presentation has increasingly blurred the distinction between college and professional 
sports, and public awareness of the distinction between professional and collegiate models of 
competition does not now appear strong. Maintaining competitiveness as entertainment entails 
increasing costs in the areas of personnel, equipment, and travel; these costs rise in tandem with 
revenues. Because revenue sports income must also underwrite costs of non-revenue sports, financial 
pressures are increasingly acute._r--m-~d---thi:s4~as These :financial pressures have further blurred the 
distinction between professional and collegiate sports, as financial criteria increasingly motivate 
decisions for athletics programs, for example, the recent addition of a lwdfth I2th football game. 
Such a decision, made for frankly financial reasons, engages athletes in a revenue generating role, 
rather than as students whose development is the motive for competition. The addition of the twelfth 
football game generated immediate responses advocating pay-for-play models that ~vould 
fundamentally undermine the collegiate model. 

Athletic Performance Standards: As noted earlier, the absence of financial rewards for the athletes 
distinguishes the collegiate model from professional sports; the prioritization of academics and 
development of the whole person distinguishes the collegiate model from pure amateur competition. 

tension wZah t~he goals of ahletes and coaches to seek the highest level of peffo~ance standards i~ 

RECOMMENDATIONS 
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1. The NCAA and its member institutions should clarif~v and broadly publicize the distinction 

between collegiate and professional sports. Best practices should be developed that include 

explicit recognition of the distinction between them. 

Universities have begun to promote academic programs more actively in conjunction with athletic 

events through the media. This effort should include statements by a university representative 
clarifying the role of athletics in the institution and its compatibility with the academic mission. 

This message might be made stronger if conveyed by a person of stature in the institution but in 

any event should be a standard part of the institution’s public communications during all major 

athletic events. 

3. Recognizing the pressures on athletic departments, institutional decision-making with respect to 
athletics should emphasize the welfare of student-athletes and the institutional mission rather than 
be based solely on finances without regard to the goals of the collegiate model. 

4. Expenditure patterns and salad7 structures in college athletics should not be based on the norms 
and practices of professional sports (see section II "Financial issues affecting concernin~ 
coaching staffs"). 
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VI. CONFERENCES AND NATIONAL COMPETITION 

COlA addressed the importance of conferences in its 2003 Framework document 
(http :iiwww .math .umd. edui-j mciCOIAiFramework.html): 

"Conferences enhance the role of athletics by creating traditions of rivalry central to school 
identity, and alumni and community loyalty. As a level of athletics governance, the conference 

can create or influence policies concerning academic standards, athlete welfare, limits of program 

scale, and so forth. The conference has its fullest effect when its members share regional identity, 
academic standards and goals, and/or long-standing common traditions." 

RECOMMENDATIONS 

Conference participation need not be limited to athletics and presidents should improve academic 
interactions between institutions in a conference. Future conference configurations should thus 
be designed on the basis of academic, athletic, and geographic considerations, which should 
enhance both the athletic and academic programs. We recemmend t!~ Presidents should take the 
position that the major factors in the realignment of conferences should include academic peer 
relationships and other factors that have been traditionally considered, not media-driven or 
financially-driven factors 

2. The NCAA should request that conference commissioners develop and publicize policies 
reflecting academic concerns in areas such as initial and continuing eligibility standards, and 
competition scheduling, including TV contracts and game days and times. 

3. Conferences should go beyond ~von-lost records and athletic performance to recognize academic 
success and excellence through formal awards and other programs. 
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VII. INTEGRATION OF ATHLETICS INTO THE LIFE OF THE CAMPUS 

The activities of the athletic department must faithfully embrace the mission and goals of the University. 
In order to reach this objective, athletics needs to be more integrated within the academic structure of the 
campus. This goal includes integration of: 

~ The Athletics Department in campus budget decision making; 

~ The Athletics Department in general governance structures, including faculty governance; 

~ The Athletics Department in salary structure; 

,, The Athletics Department appointment and merit criteria with values of the academic mission; 

The Athletic~ Department staff, at all levels, in the cultural and academic life of the whole 
campus; 

,, The athletes into the student body in terms of the admissions process and cmnpus experience; 
and, 

~ The academic advising for athletes in the campus academic advising ~.~...~.@pS,?.~..structure. 

The first five of these relate principally to the relation between the Athletics Department and the campus; 
the latter two to the relation between athletes and other students. We have been invited by the 
Subcommittee on Academic Values and Standards to prioritize anmng these dimensions and comment on 
them. 

RECOMMENDATIONS 

We strongly support increased integration of athletics in the decision making and community life of 
campuses dedicated to the academic mission. The following recommendations are in order of 
implementation rather than importance: 

1. The relationship between the Athletics Department and the campus: 

The university officers responsible for budgetary decisions about athletics should include, in 
addition to the President and Athletics Director (AD), the chief academic officer of the 
university (the Provost or Vice President for Academic Affairs) and the Chief Financial 
Officer. 

b. Major athletic department decisions (e.g., hiring of head coaches and the AD, changes in the 
total number of intercollegiate sports~i initiation of major capital projects) should be made in 
consultation with faculty leaders and through faculty governance channels. 

,~,~"~ r~.~ ~,.,., FAIR and Campus Athletics_ Board chair should each make an annual 
report to the Faculty Goveruance Body. 

d. Athletics administrators at all levels should work closely with others in the rest of the 

university on items of common concern, e.g. admissions, advising, financial issues, and 
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student services. For example, it would be natural for these contacts to be made through the 
Faculty Governance Body and appropriate faculty governance committees. 

Athletic department staff should share appropriate campus-wide service assignments, be 
involved in appropriate academic activities, and be welcomed by faculty and academic 
administrators. Wherever possible, the a~hletic direc~+o:rAD should be appointed ex officio to 
the institution’s Faculty Se’~m~e~.~?.};.~?.~2~!~!~.~.~i.....~.~,~2. Athletic depamnents should welcome 
faculty in appropriate athletic department activities. 

Contracts, policies, and performance criteria should be configured to reward contributions to 
the academic and personal development of athletes - the goal of winning is intrinsic to sports; 
the institution must create strong financial and professional incentives for athletics personnel 
to focus on the educational mission. 

2. The relationship between athletes and other students: 

a. In admissions and in the living and academic conditions of campus life, athletes should be 
viewed and treated as much as possible like other students with an extra-curricular 

commitment. 

b. College administrators, faculty, and athletic departments should mitigate the time demands on 
athletes to allow them to pursue the full range of educational experiences open to other 
students. 

c. Academic advising m~d academic support for athletes should be structured to give athletes as 
valuable and meaningful an educational experience as possible and not just to maintain their 
eligibility. 

d. Participation in athletics should not limit an athlete’s choice of major to the extent 
~?.~.~.~.!.~. 

e. Life skills and personal development programs should integrate student athletes with the rest 
of the student population. 
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VIII. ADMISSIONS AND DIVERSITY: ADDRESSING THE IMPACT OF 
HIGH ADMISSIONS AND ELIGIBILITY STANDARDS 

We strongly applaud and support the recently implemented NCAA Division I academic reforms for new 

and returning student athletes. These reforms, which include both incentives and disincentives, provide a 
strong basis for reducing the myriad of admission and eligibility problems currently facing intercollegiate 

athletics. 

Although these eligibility requirements will certainly improve the overall academic preparation of the 

athlete population, they will adversely affect a small group of athletes who no longer meet the new 

requirements. Rejection of these applicants may lead to claims of discrimination, particularly if certain 

minority groups are disproportionately affected by these new standards. This may occur for example in 
the high profile collegiate sports of men’s football and basketball which often have a high percentage of 

minority athletes. 

We suggest the following goals be kept in mind when dealing with this complex issue: 

The goals of diversity and of providing equal opportunities should be consistent ~vith the 
educational mission of institutions of higher education but should not be an argument for 
maintaining practices that undermine that educational mission. 

Admission of athletes should be based on their potential for academic success and not primarily 

on their athletic contribution to the institution. 

Increasing the diversity of the general student population should not rely primarily on the 

admission of minority student athletes. 

Research into current admission practices should be conducted by the NCAA to allow us to 
anticipate ways in which reforming admissions standards will affect minority student populations. 
Schools should use this research to develop appropriate academic recruitment and scholarship 
progrmns. 

Universities and athletic departments should engage high schools and communities to combat the 
inaccurate perception that sports skills are a more attainable path to success than academic skills. 
The conduct of the university and its athletic department should not send mixed messages on this 
subject. 

RECOMMENDATIONS 

The following points are derived from existing COlA policies, and represent positions endorsed by the 
full Coalition membership. 

1. General admissions policies should be the same for all students. Campus administrations and 
Faculty Governance Bodies should work together to develop these policies. 

2. Campus administrations and FaculW Governance Bodies should develop policies that set standard 
criteria for special admissions, consistent with maintaining the overall academic mission of the 
institution. Special admissions should be balanced for all student groups including special 
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admissions for athletes. Institutional efforts to promote diversity should be applied consistently 

to the entire body of applications and should not be used to justify special admissions for athletes. 

Analogous policies and procedures should be developed by campus administration and campus 
governance bodies to govern admission of transfer students who are scholarship athletes. Athletes 
who transfer to four-year institutions from two-year institutions face particular difficulties. We 
are not aware of good data pertaining to the academic success of athletes who transfer from junior 
colleges. Because concerns about possible problems are-of longstanding, ~ve support the 
following recommendation: 

The NCAA should compile data and undertake a systematic study of the success rate of athletes 
transferring from junior colleges and of problems particular to this transition, with the goal of 
providing information that can help guide schools in admissions decisions and effective 
advising. Such a study should include a survey of the impact of recent NCAA academic reforms 
on junior college transfer students. 

4. The Campus Athletics Board should receive information on all scholarship athlete admits, and 
should annually certi~" compliance with the policies discussed above to the campus Faculty 
Governance Body. 

Campuses should develop means to track and share with the Faculty Governance Body the 
academic performance of scholarship athletes who enroll through special admissions, to permit 
better understanding of how successfully the campus supports the academic needs of these 
students and ~vhat costs to the campus this may involve. Faculty Governance Bodies should also 
be provided with data concerning the academic progress of all athletes, allowing them to assess 
the range of admissions qualifications appropriate to athletes, adhering in all cases to the 
requirements of protections under the Family Educational Rights and Privacy Act (FERPA). 
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TO: PRESIDENTIAL TASK FORCE MEMBERS 
FROM: THE COALITION ON IlNTIERCOILLEGIATE ATHLETICS (COIA; V. Shepherd & N. 

Tublitz, co-chairs) 
DATE: 23 December 2005 
RE: A REPORT TO THE NCAA PRESIDENTIAL TASK FORCE 

On December 2-3, 2005, 28 representatives from 24 member senates of the Coalition on Intercollegiate 
Athletics (COIA) met at Washington State University to discuss the work to date of the NCAA 
Presidential Task Force. Those present formulated and endorsed a set of comments in the form of eight 
brief reports in response to the work of the Task Force. The eight draft reports, which include 
recommendations, were sent out for comments and review by representatives of all COlA faculty senates. 
After comments were received from COlA members, final versions of eight reports were produced and 
approved by the COIA Steering Committee, and are presented here. 

The topics covered in these reports and the Task Force Subcommittee to which they relate are: 

Ill. 
IV. 
V. 
VI. 
VII. 
VIII. 

Fiscal responsibility (p. 3-4; Subcommittee on Fiscal Responsibility (SFR)) 
Financial issues concerning coaching staffs (pp. 5-7; SFR and Subcommittee on Presidential 
Leadership (SPL)) 
Presidential leadership (p. 8; SPL) 
Commercialization (p. 9; Subcommittee on Values and Standards (SVS)) 
Purpose and nature of the collegiate model (pp. 10-11; SVS) 
Conferences and national competitions (p. 12; SVS and SPL) 
Integration of athletics into the life of the campus (pp. 13-14; SVS) 
Admissions and diversity: addressing the impact of high admissions and eligibility standards 
(pp. 15-16; SVS) 

The need for a quick response dictated by the Task Force’s schedule means that the input from COlA has 
not been discussed and approved by its member senates. Our comments are forwarded withont this 
formal review and endorsement by the full membership because we recognize in the Task Force a rare 
oppormnib7 to contribute to an important initiative for change in college sports. These reports represent 
the best efforts by COIA to offer constructive feedback in the time frame available. 

The representatives of the COlA member senates have approved the following general statement: 

The leadership of the Coalition on Intercollegiate Athletics expresses strong support for the initial 
work of the NCAA Presidential Task Force. We see the Task Force shaping po~verful new 
structures that can support national, regional, and local decision making about college sports. 
These new structures more closely reflect the values of our academic institutions, and so help 
college sports fulfill its appropriate role. The Task Force goals that we see as of greatest promise 
include: 

a. Strengthening presidential leadership nationally by articulating the nature and core values of 
the collegiate model of athletics which is based on the priority of academics; 

b. Building a national presidential leadership group to communicate those values and interpret 
their relevance to major national issues, and to support local decision making in line with those 
values; 

c. Devising accounting templates, data collection, and data sharing that can increase fiscal 
transparency and promote fiscal responsibiliU in decision making and accountability; 



d. Formulating best practice models to guide financial and other decision making on the national, 
regional, and local levels, and align it with core values; 

e. Strengthening presidential leadership on the local level by involving faculty, academic 
administrators, and others committed to the values of the collegiate model in campus athletics 
governance, and working with all those involved with athletics to integrate athletics fully in the 
academic mission. 

The Coalition leadership wishes to express thanks to the Task Force members for their 
commitment to this eftbrt. The strong support of the NCAA and the active involvement of 
Athletics Directors and faculty athletics representatives with the work of the Task Force indicate 
a growing willingness to work together on problems of critical importance. We appreciate that 
COLA, as a national faculty governance-based group, has been included in this cooperative effort. 
We remain committed to contributing constructively to the work of the Task Force, and look 
lombard to further opportunities to participate in this initiative. 
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I. FISCAL RESPONSIBILITY 

We support the initiative of the Subcommittee on Fiscal Responsibility to seek increased transparency in 
athletics budgets and fiscal data, for local and national decision makers, and for constituencies with 
interests in athletics and institutional integrity. We strongly endorse revising and standardizing categories 
for national data collection, developing best practice guides to ensure that such data are optimally used in 
local and national decision making, and strengthening the NCAA recertification process to ensure that 
member schools are accountable for fiscal responsibility. The current Subcommittee draft reports do not 
clarify how transparency applies to information supplied to internal and external constituencies such as 
the faculty, alumni, students, and the public We recommend the goal be to provide to all constituencies 
with legitimate interests in the athletics enterprise the degree of access appropriate to their interest, both 
for informational and oversight purposes. 

RECOMMENDATIONS 

The categories of data collection outlined by the Subcommittee are thoughtful and impressively detailed. 
The question of what data to collect and how they could be deployed is complex, and the suggestions 
below are initial attempts to find ways to improve an excellent framework. 

General comments on Subcommittee on Fiscal Responsibilit,~’ Draft Reports 

Much of the information desired is currently reported as Equity in Athletics Disclosure Act 
(EADA) data. The categories could be configured in such a way as to maximize use of this data 
to simplify the process and reduce cost. However, the accuracy of reported EADA data needs to 
be improved, and there should be common definitions of what data should be included under each 
category now used for EADA reporting. 

The Subcommittee draft implies the restoration of fiscal integrity as a category of NCAA 
recertification oversight, and we strongly support this; capital expenditures including debt service 
expenses should be included in recertification data. 

The Subcommittee or a successor group should develop a comparably detailed annual data 
reporting format for capital expenditures. 

The goal of using shared data to improve decision making requires that clear best-practice 
guidelines be developed; in particular, specific best practices should be developed that will help 
counter tendencies to use comparative sala~7 data to raise salaries, even when athletics salary 
levels are higher than institutional values warrant. Such a best practice might, for example, 
prioritize the use of local salad structures as an initial framework for comparison. 

The Subcommittee should clari .fv how "base" and "guaranteed" salaries will be reported and 
interpreted. 

With regard to athletics, contracts between booster and other 501(c)(3) organizations and the 

university should require financial transparency to protect university integrity. In the absence of 
contracts, best practices should be developed regarding the relationship between the university, its 

athletics department, and external entities such as booster clubs, foundations that support athletics 

and independent operations, e.g., sports camps. 



Sports camps appear to be a particularly complex area of accounting; the complexity and variety 
of models may require more reflection in perfecting the accounting categories. 

Full accounting should include costs of specialized campus FTE in units other than the Athletics 
Department whose effort is devoted to athletics. 

Specific recommendations concerning the Subcommittee draft report of October 10, 2005 

For operating revenue items 1 and 3, distinguish ticket sale revenues from mandatory 
contributions to athletics programs and related booster organizations in order to purchase tickets; 
make a distinction between such contributions (to be reported in 1) from truly voluntar?. 
contributions by alumni and others (to be reported in 3). 

2. For item 3, include contributions to booster organizations for organizational operating costs, 
scholarships, etc. 

For items 4, 20, and 22, the limitation to contractually guaranteed amounts should be expanded to 
include all such revenues and expenditures. Data for all forms of outside revenues that accrue to 
coaches solely due to their positions as university coaches should be available for internal 
decision making purposes. 

4. For item 1 l, include, proportionally, student fees for mixed-use facilities that benefit athletics; 
where Athletics Department sources finance facilities that provide benefits to the campus, costs 
should be prorated accordingly. 

5. For item 35, there seems no reason why miscellaneous items may constitute up to 10% of 
expenditures; the figure for miscellaneous revenues in item 15 is limited to 5%, and that is 
appropriate for expenditures as well. 

6. For dashboard item (h), report expenditures not only per student-athlete and per coach, but also 
by specific team, as in the EADA data. 

7. The following dashboard data point should be added: the ratio of per-student cost in athletics 
academic advising and support to per-student cost for general undergraduate advising and 
support. 
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II. FINANCIAL ISSUES CONCERNING COACHING STAFFS 

Part of the rise in athletic spending is spiraling coaches’ salaries. Tying coaches’ salaries to winning has 
disconnected them from the educational mission of the institution. We need to find ways to control the 
"coaching market" and to align academic "winning" with success in athletic programs. Coaches’ salaries 
and staff sizes reflect how athletics has moved further away from the NCAA goals of maintaining 
intercollegiate athletics as an integral part of the educational mission. 

When we speak of "market forces" influencing salaries in academics, we are generally referring to large 
external markets influencing limited university markets. However, the external market for coaches is 
small, relative to the university market - coaching positions in professional leagues are far fewer in 
number than college and university positions. It is basically universities themselves that are driving the 
coaching market, not professional leagues or the entertainment indust .ry. The rising "coaching market" is 
internal, and reflects the extraordinary value schools have come to place on winning in high-profile 
sports. This is a distortion of the true purpose of intercollegiate athletics and the collegiate model. 

There seem to be at least four reasons for extremely high Division IA head coaching salaries: 

The value placed by an institution on winning in high-profile sports, and a perception that 
coaches who can produce winning teams are limited in number (true particularly in terms of the 
impact of a coaches’ media visibility on recruitment - an activiU where the coach adds no 
educational value). 

The fact that successful coaches in highly visible programs at the top of a collegiate athletics 
"pyranfid" who may find opportunities in professional leagues are retained by means of 
extremely lucrative contracts that distort the salary structure. 

The values of the entertainment culture have pervaded college sports, and there is an expectation 
that coaches with national media exposure and lucrative endorsement contracts can negotiate in 
the same manner as media figures and with similar methods. 

Increasing media revenues are available to apply to personnel costs in athletics, and there is a 
belief that those who can claim responsibility for generating them, including head coaches in the 
revenue sports, deserve the largest share; head coaching salaries raise the salary pyramid for the 
entire coaching staff. 

While the influence of these factors is understandable, none of the factors reflects the collegiate model of 
athletics, and the cumulative effect has severely eroded that model. This will be extremely difficult to 
correct, particularly in light of antitrust constraints. 0nly local leadership, aligned with the values of 
college sports, can influence behavior nationally. 

RECOMMENDATIONS 

Financial incentives for winning should be eliminated from contracts. If the institution endorses 
the collegiate model, contracts should reward effective training in athletic performance, 
leadership, integrity, discipline, and sportsmanship. Contracts should focus on academic success 
and all around development of athletes and recruitment of athletes who exempli~7 how athletic 
and academic success complement one another. 



2. Periodic reviews of coaches should measure success according to the values of the institution, for 
example, the priority of academics, and should involve faculty and academic administrators. 

We strongly support the initiative of the Subcommittee on Presidential Leadership to address the 
separation between salaries for coaches from the salaries of the rest of the institution’s personnel. 
Compensation for outstanding coaches should not be in excess of rewards for outstanding 
academics (particularly those in fields such as law, medicine, and business) where substantial 
external markets exist. 

Clauses in coaching contracts related to outside compensation, deferred compensation, contracts 
with external corporations, and on-campus activities not related to college sports (such as sports 
camps) should be contracted through the university and adhere to university rules on conflict of 
interests and conflict of commitment to ensure that these activities will be consistent with 
institutional values and interests, and presela~e institutional control. Coaches’ compensation 
should be as transparent to the public as those of other university employees. 

5. The number of assistant coaches permissible under NCAA and conference rules should be 
reviewed, and, if justified, reduced to levels appropriate to the collegiate model. 

6. Schools should seek to develop assistant coaches as coaching candidates through professional 
development consistent with campus traditions and values, and whenever possible pursue internal 
hiring, with thoughtful consideration for diversity. 

7. Best practice models should be developed through the Task Force including models of 
appropriate proportionality between head and assistant coach salaries. 

The use of long-term or three to five-year rolling contracts as a vehicle to provide coaches enough 
security to prioritize student development over winning should be considered. This could be 
costly in cases where coaches must be dismissed, but the benefit to restoring the collegiate model 
could be significant. Presidents should consider including appropriate clauses to terminate 
contracts without cost to the institution where there has been wrongdoing by the coach. 

9. Presidents should consider assembling on retainer, through the NCAA, a list of consulting 
professionals available for assistance in salad and contract negotiation. 

Many of the issues that pertain to coaches’ contracts also apply to other athletic department personnel, 
such as Athletics Directors. In particular, incentive clauses connected to winning should not be a feature 
of any such contracts. 

Appendix: Existing COlA policy recommendations relevant to coaches: 

The following statements, adopted as recommendations by COlA as part of its 2005 document on 
academic integrity (http://www.uoneuro.uoregon.edu/~-~tublitz/COIA/AID.html), are relevant to issues 
concerning coaches’ terms of employment: 

Head coaches must share accountability for the academic achievement of the athletes they 
select for admissions consideration. Data on continuing eligibili~ and graduation rates of 
each recruiting class brought by individual head coaches to their institutions should be 
maintained, relevant to the period during which the coach was employed at that institution 
and according to uniform standards, to establish a public record of the academic success of 
each coach. This record should follow a coach from institution to institution. Such a process 



will increase the likelihood that a coach’s commitment to appropriate academic-athletics 
balance will have an impact on the assessment of his or her success and the shape of his or 
her careers. It will also help ensure that in seeking team success, coaches are less likely to 
recruit students who are not likely to succeed academically at their institutions, a practice that 
damages schools, students, and intercollegiate sports. 

The campus administration and athletics department, in consultation with the Cmnpus 
Athletics Board, should establish clear policies regarding how the academic success of 
athletes bears on coaches’ job descriptions, and how academic performance will be weighed 
in reviews and personnel decisions regarding coaching staffs. Campus procedures should 
allow the Campus Athletics Board or its personnel subcommittee to review policy 
implementation, and to report annually to the campus administration and Faculty Governance 
Body its assessment of the integrity with which these policies are implemented. 



III. PRESIDENTIAL LEADERSHIP 

We support the concept of Presidential Leadership as it has been amply and eloquently defined by the 
NCAA rules, the Association of Governing Bodies (AGB), the Knight Commission, and the Presidential 
Task Force itself. Presidents who assume responsibility for athletics on the local level should be able to 
rely on the support of all of the internal and external constituencies as outlined in the draft report by the 
Subcommittee on Presidential Leadership. 

RECOMMENDATIONS 

We emphasize that the list of external and internal constituents that presidents can rely on for 
advice and support also includes faculty. Tenured faculties are stable, they are in touch with the 
university’s mission, and they have no vested interest in athletics. Therefore they can and should 
be the strongest supporters of presidential responsibility.’. In addition, local Facul~ Athletics 
Representatives (FARs) and faculty governance structures are supported by the national 
structures of Division IA FARs and COLA. All of these groups are in a position to provide advice 
and support for presidents grappling with controversial athletic decisions. 

2. We support the suggestion of a network of"core presidential spokespersons" coordinated through 
the NCAA. 

3. It is important to remember that "presidential responsibility" implies more than presidential 
prerogative. The phrase also implies accountability by the presidents to the constituents that 
support presidential responsibili~. 

4. COlA and iDivision IA FARs wish to continue to work with the Subcommittee on Presidential 
Leadership to refine and define best practices for presidential leadership in athletics. 

5. We support the following best practices that the SPL has drafted: 

a. A strengthened NCAA recertification process that measures programs against best practices, 
adapted to local conditions, with significant incentives. 

b. The drafting of best practice guidelines to complement those already drafted by the AGB and 
the COLA, and the use of these guidelines by the NCAA to reinforce presidential leadership. 

The development of model contracts for coaches and administrators to include language that 
rewards contributions to the academic and personal development of athletes, e.g., improved 
graduation rates (See section VH. Integration of Athletics into the Life of the Campus, 
recommendation 1F, p. 14). 

d. Effective and appropriate communication with constituencies about the role of presidents. 



IV. COMMERCIALIZATION 

We agree with the Subcommittee on Academic Values and Standards that commercialism and over- 
commercialization present a threat to the integrity of intercollegiate sports. These terms are difficult to 
define and delimit, but there is a widely-held feeling that athletic programs have gotten onto the wrong 
track, and we must find ways to get back on the right track. Most of all, we must seek mechanisms to 
manage the demands of television networks and corporate sponsors. 

Corporate support opportunities are a rising influence across the universiU; however, this cannot be 
accepted as an excuse for over-commercialization in athletics, any more than it can be in academics. 
Academic policy makers have responded to increased commercial activity within the university by 
instituting controls to define conflict of interest and conflict of commitment. There has not been the same 
level of oversight to determine these conflict issues in athletic programs. Moreover, the issues of 
maintaining proper alignment with institutional mission, values, and control are increasingly central to 
assessments of corporate support opportunities for academics. These processes of assessment need to 
become equally developed for athletics. 

Athletics is perhaps the most visible part of our universities to the public, and negative issues in athletics 
can have a dramatic impact on the image and mission of the university as a whole. Universities are non- 
profit, educational institutions; many are governmental agencies with public restrictions; they traditionally 
cherish academic freedom, freedom of thought, and freedom of information, and are devoted to the public 
good. Commercial interests that devalue the commitment and mission of the institution must be carefully 
examined. 

Increases in athletic revenues are typically invested in new growth in athletic progrmns; this growth often 
creates a need for further revenues, in a cycle of escalating needs. Presidents should seek data to clarif~v 
in what respects revenue increments promote only this cycle of further growth in athletics costs, without 
contributing towards the solution of existing revenue problems. 

RECOMMENDATIONS 

The Task Force should encourage as a best practice that each campus appoint a committee to 
monitor and review procedures for assessing commercial opportunities and ongoing commercial 
arrangements relating to athletics, both on campus and at the conference level. Such committees 
should include a substantial number of faculty and the campus FAR. If a cmnpus committee 
monitoring more general issues of institutional commercialization exists, this athletics function 
should be included in its portfolio if feasible. 

2. Commercialization of intercollegiate athletics is driven largely by increasing media coverage of 
events. The presidents should continue to take steps to urge the media to increase the 

highlighting of academic achievements of institutions and their athletes. 

3. The presidents should have an increased role in negotiating contractual arrangements at the local 
and conference level. 



V. PURPOSE AND NATURE OF THE COLLEGIATE MODEL 

The fundamental mission of a university is intellectual in nature. Among the prima~y missions of 

universities is the creation and dissemination of knowledge. Collegiate athletic programs must 
complement this intellectual mission. To help clarify this collegiate model of athletics, we suggest the 

following as a concise statement of its nature: 

College sports can help develop the character of athletes, create a focus for campus community, 
and sustain ties between schools, alumni, and the public. These attributes shape the collegiate 
model of athletics, which is extra-curricular competition among students whose immediate goals 
must be educational. Unlike professional sports, in the collegiate model students who participate 
in athletics are not to receive financial rewards for participation beyond what the NCAA allows, 
and their immediate goals should be related to educational objectives. The goals usually 
associated with athletic competition (e.g., winning and excellence in athletic performance) should 
complement but not supersede the goals of educational accomplishments and personal growth. 

CHALLENGES TO THE COLLEGIATE MODEL 

In a number of sports, particularly the revenue sports, professional standards of athletic performance and 
entertainment create a framework of expectations that challenge the collegiate model. These include: 

Commercialization: Division IA revenue sports compete with professional sports for television 
audiences and media contract dollars. As the popularity of college sports as media entertainment has 
grown, media presentation has increasingly blurred the distinction between college and professional 
sports, and public awareness of the distinction between professional and collegiate models of 
competition does not now appear strong. Maintaining competitiveness as entertainnwnt entails 
increasing costs in the areas of personnel, equipment, and travel; these costs rise in tandem with 
revenues. Because revenue sports income nmst also m~del~vrite costs of non-revenue sports, financial 
pressures are increasingly acute. These financial pressures have further blurred the distinction 
between professional and collegiate sports, as financial criteria increasingly motivate decisions for 
athletics programs, for example, the recent addition of a 12th football game. Such a decision, made 
for frankly financial reasons, engages athletes in a revenue generating role, rather than as students 
whose development is the motive for competition. The addition of the twelfth football game 
generated immediate responses advocating pay-for-play models that would fundamentally undermine 
the collegiate model. 

Athletic Performance Standards: As noted earlier, the absence of financial rewards for the athletes 
distinguishes the collegiate model from professional sports; the prioritization of academics and 

development of the whole person distinguishes the collegiate model from pure amateur competition. 

The goals of athletes and coaches to seek the highest level of performance standards are in tension 
with the idea of a limited commitment to athletics which is integral to the collegiate model. 

RECOMMENDATIONS 

1. The NCAA and its member institutions should clarify and broadly publicize the distinction 
between collegiate and professional sports. Best practices should be developed that include 
explicit recognition of the distinction between them. 
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Universities have begun to promote academic programs more actively in conjunction with athletic 

events through the media. This effort should include statements by a university representative 

clari~ing the role of athletics in the institution and its compatibility with the academic mission. 
This message might be made stronger if conveyed by a person of stature in the institution but in 

any event should be a standard part of the institution’s public communications during all major 

athletic events. 

3. Recognizing the pressures on athletic departments, institutional decision-making with respect to 
athletics should emphasize the welfare of student-athletes and the institutional mission rather than 
be based solely on finances without regard to the goals of the collegiate model. 

4. Expenditure patterns and sala~ structures in college athletics should not be based on the norms 
and practices of professional sports (see section II ~’Financial issues concerning coaching staffs"). 
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VI. CONFERENCES AND NATIONAL COMPETITION 

COlA addressed the importance of conferences in its 2003 Framework document 
(http ://www.uoneuro.uorcgon.edtd-tublitz/COIA/Framework.html): 

"Conferences enhance the role of athletics by creating traditions of rivalu central to school 

identity, and alumni and community loyalty. As a level of athletics governance, the conference 
can create or influence policies concerning academic standards, athlete welfare, limits of program 

scale, and so forth. The conference has its fullest effect when its members share regional identity, 

academic standards and goals, and/or long-standing common traditions." 

RECOMMENDATIONS 

Conference participation need not be limited to athletics and presidents should improve academic 
interactions between institutions in a conference. Future conference configurations should thus 
be designed on the basis of academic, athletic, and geographic considerations, which should 
enhance both the athletic and academic programs. Presidents should take the position that the 
major factors in the realignment of conferences should include academic peer relationships and 
other factors that have been traditionally considered, rather than media-driven or financially- 
driven factors, 

2. The NCAA should request that conference commissioners develop and publicize policies 
reflecting academic concerns in areas such as initial and continuing eligibility standards, and 
competition scheduling, including TV contracts and game days and times. 

3. Conferences should go beyond won-lost records and athletic performance to recognize academic 
success and excellence through formal awards and other progrmns. 
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VII. INTEGRATION OF ATHLETICS INTO THE LIFE OF THE CAMPUS 

The activities of the athletic department must faithfully embrace the mission and goals of the University. 
In order to reach this objective, athletics needs to be more integrated within the academic structure of the 
campus. This goal includes integration of: 

¯ The Athletics Department in campus budget decision making; 

¯ The Athletics Department in general governance structures, including faculty governance; 

¯ The Athletics Department in salary structure; 

¯ The Athletics Department appointment and merit criteria with values of the academic mission; 

The Athletics Department staff, at all levels, in the cultural and academic life of the whole 
campus; 

The athletes into the student body in terms of the admissions process and campus experience; 
and, 

The academic advising for athletes in the campus academic advising and support structure. 

The first five of these relate principally to the relation between the Athletics Department and the campus; 
the latter two to the relation between athletes and other students. We have been invited by the 
Subcommittee on Academic Values and Standards to prioritize among these dimensions and comment on 
them. 

RECOMMENDATIONS 

We strongly support increased integration of athletics in the decision making and communi~" life of 
campuses dedicated to the academic mission. The following recommendations are in order of 
implementation rather than importance: 

1. The relationship between the Athletics Department and the campus: 

The university officers responsible for budgetary decisions about athletics should include, in 
addition to the President and Athletics Director (AD), the chief academic officer of the 
university (the Provost or Vice President for Academic Affairs) and the Chief Financial 
Officer. 

b. Major athletic department decisions (e.g., hiring of head coaches and the AD, changes in the 
total number of intercollegiate sports, initiation of major capital projects) should be made in 
consultation with faculty leaders and through faculty governance channels. 

c. The AD, FAR and Campus Athletics Board chair should each make an annual report to the 
Faculty Governance Body. 

d. Athletics administrators at all levels should work closely with others in the rest of the 
university on items of common concern, e.g. admissions, advising, financial issues, and 
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student services. For example, it would be natural for these contacts to be made through the 
Faculty Goveruance Body and appropriate faculty governance committees. 

Athletic department staff should share appropriate campus-wide service assignments, be 
involved in appropriate academic activities, and be welcomed by faculty and academic 
administrators. Wherever possible, the AD should be appointed ex officio to the institution’s 
Faculty Governance Body. Athletic departments should welcome faculty in appropriate 
athletic department activities. 

Contracts, policies, and performance criteria should be configured to reward contributions to 
the academic and personal development of athletes - the goal of winning is intrinsic to sports; 
the institution must create strong financial and professional incentives for athletics persom~el 
to tbcus on the educational mission. 

2. The relationship between athletes and other students: 

a. In admissions and in the living and academic conditions of campus life, athletes should be 

viewed and treated as much as possible like other students with an extra-curricular 

commitment. 

b. College administrators, faculty, and athletic departments should mitigate the time demands on 
athletes to allow- them to pursue the full range of educational experiences open to other 
students. 

c. Academic advising and academic support for athletes should be structured to give athletes as 
valuable and meaningful an educational experience as possible and not just to maintain their 
eligibility. 

d. Participation in athletics should not limit an athlete’s choice of major to the extent 
practicable. 

e. Life skills and personal development progrmns should integrate student athletes with the rest 
of the student population. 
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VIII. ADMISSIONS AND DIVERSITY: ADDRESSING THE IMPACT OF 
HIGH ADMISSIONS AND ELIGIBILITY STANDARDS 

We strongly applaud and support the recently implemented NCAA Division I academic reforms for new 
and returning student athletes. These reforms, which include both incentives and disincentives, provide a 
strong basis for reducing the myriad of admission and eligibility problems currently facing intercollegiate 
athletics. 

Although these eligibili~ requirements will certainly improve the overall academic preparation of the 
athlete population, they will adversely affect a small group of athletes who no longer meet the new 
requirements. Rejection of these applicants may lead to claims of discrimination, particularly if certain 
minoriU groups are disproportionately affected by these new standards. This may occur for example in 
the high profile collegiate sports of men’s football and basketball which often have a high percentage of 
minority athletes. 

We suggest the following goals be kept in mind when dealing with this complex issue: 

The goals of diversi~ and of providing equal opportunities should be consistent with the 
educational mission of institutions of higher education but should not be an argument for 
maintaining practices that undermine that educational mission. 

Admission of athletes should be based on their potential for academic success and not pmnarily 
on their athletic contribution to the institution. 

Increasing the diversity of the general student population should not rely pmnarily on the 
admission ofminori~ student athletes. 

Research into current admission practices should be conducted by the NCAA to allow us to 
anticipate ways in which reforming admissions standards will affect minority student populations. 
Schools should use this research to develop appropriate academic recruitment and scholarship 
progrmns. 

Universities and athletic departments should engage high schools and communities to combat the 
inaccurate perception that sports skills are a more attainable path to success than academic skills. 
The conduct of the university and its athletic depamnent should not send mixed messages on this 
subject. 

RECOMMENDATIONS 

The following points are derived from existing COlA policies, and represent positions endorsed by the 
full Coalition membership. 

1. General admissions policies should be the same for all athletes and non-athletes. Campus 
administrations and Faculty Governance Bodies should work together to develop these policies. 

2. Campus administrations and Faculty Governance Bodies should develop policies that set standard 
criteria for special admissions, consistent with maintaining the overall academic mission of the 
institution. Special admissions should be balanced for all student groups including special 

15 



admissions for athletes. Institutional efforts to promote diversity should be applied consistently 
to the entire body of applications and should not be used to justify’ special admissions for athletes. 

Analogous policies and procedures should be developed by campus administration and campus 
governance bodies to govern the admission of transfer students who are scholarship athletes. 
Athletes who transfer to four-year institutions from two-year institutions face particular 
difficulties. We are not aware of good data pertaining to the academic success of athletes who 
transfer from junior colleges. Because concerns about possible problems are longstanding, we 
support the following recommendation: 

The NCAA should compile data and undertake a systematic study of the success rate of athletes 
transferring from junior colleges and of problems particular to this transition, with the goal of 
providing information that can help guide schools in admissions decisions and effective 
advising. Such a study should include a survey of the impact of recent NCAA academic reforms 
on junior college transfer students. 

4. The Campus Athletics Board should receive infornaation on all scholarship athlete admits, and 
should annually certify compliance with the policies discussed above to the campus Faculty 
Governance Body. 

Campuses should develop means to track and share with the Faculty Governance Body the 
academic performance of scholarship athletes who enroll through special admissions, to permit 
better understanding of how successfully the campus supports the academic needs of these 
students and what costs to the campus this may involve. Faculty Governance Bodies should also 
be provided with data concerning the academic progress of all athletes, allmving them to assess 
the range of admissions qualifications appropriate to athletes, adhering in all cases to the 
requirements of protections under the Family Educational Rights and Privacy Act (FERPA). 
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Division IA institutions who are not members of COIA (Feb 06) 
ACC 

Boston College 
Clemson 
Florida State 
Georgia Tech 
Maryland 
Miami-Florida 
Virginia 
Virginia Tech 

Big Ten 

Michigan State 
Purdue 
Wisconsin 

Mr. West 

Air Force 
Brigham Young 
Colorado State 
UNLV 
Utah 
Wyoming 

Sun Belt 

Florida Atlantic 
Florida International 
Middle Tennessee 
North Texas 
Troy 
UL Lafayette 
UL Monroe 

Big 12 

Baylor 
Iowa State 
Kansas 
Kansas State 
Oklahoma 
Texas A&M 
Texas Tech 

Conference USA 

Memphis 
Texas E1 Paso 
Alabama Birmingham 
Central Florida 
Tulane 
Rice 

Pac-10 

usc 
UCLA 
Arizona State 
California 

WAC 

Boise State 
Louisiana Tech 
Utah State 

Big East 

Cincinnati 
Louisville 
Pittsburgh 
Syracuse 
West Virginia 

Mid-American 
Conference (MAC) 

Akron 
Ball State 
Bowling Green 
Buffalo 
Central Michigan 
Kent State 
Miami-Ohio 
Northern Illinois 
Toledo 
Western Michigan 

Southeastern (SEC) 

Kentucky 
Louisiana State 
Ole Miss 

Independents 

Army 
Navy 
Notre Dame 
Savannah State 
Temple 
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Dear 

I’m writing on behalf of the Coalition on Intercollegiate Athletics, or COIA, an alliance 
of faculty senates at schools that belong to the NCAA’s Division I-A. COIA was formed 
in 2002 as a way to link representative faculty governance on many campuses and 
articulate a faculty voice on athletics reform on the national level. Currently, fifty of the 
115 Div. I-A faculty senates have j oined, and COlA has become a partner with the 
NCAA, Div. I-A Faculty Athletics Representatives, and other national groups in 
searching for ways to address problems in intercollegiate athletics and help college sports 
achieve their full potential as educational enhancements for athletes and campuses. 

This message renews our invitation to you and your senate colleagues at *** to consider 
joining COlA and helping to shape the future of college sports. Our direction is 
determined by our member senates, and we welcome any senate that votes to j oin on the 
basis of a general agreement with the principles the Coalition has laid out in several 
policy documents adopted over the past three years, all posted on our website at: 
http://coia.umd.edu. 

For an independent view- of COlA and assessment of our latest policy statement, covering 
issues such as athletics and admissions standards, scholarships, curricular integrity, and 
advising, please see the May 23 issue of the "NCAA News Online" at: 
http :iiww~,2.ncaa. orgimedia_and_eventsiassociation_newsincaa_news_onlinei2005i05_2 
3_05/frontpage_news/4211 nO 1 .html 

COlA was founded by a group of faculty senate chairs, and it is guided by a Steering 

Committee, most of whose members have served as senate chairs. The senate 
representatives who participate in our online discussions and national meetings include 
the chairs of member senates. We are an ad hoc group, and we operate without a staff or 

budget. But the willingness of our members to keep open minds, listen to knowledgeable 
groups, such as Athletics Directors, FARs, and the NCAA leadership, and bring a faculty 
perspective to complex policy and advocacy work has allowed the Coalition to make 
significant contributions despite these obstacles. For example, at the invitation of the 
NCAA, next week the Coalition will present a series of proposals for NCAA bylaw 
changes developed by the membership and being brought into the NCAA legislative 
stream. Those familiar with NCAA procedures will recognize how exceptional an 
opportunity this is. 

Our agenda for the coming year centers on advocacy work rather than policy formation. 
The NCAA has commissioned a task force of forty Division I school presidents to 
address a broad set of reform questions, including issues of financial responsibility and 
commercialization in college sports, balancing internal and external constituencies, 
articulating values, and strengthening athlete welfare. At the invitation of Division I-A 
Athletics Directors, next month the Coalition will j oin a meeting of AD and FAR 
leadership with the presidents guiding the task force. As more senates join the Coalition 
in thoughtful advocacy of significant reform, we hope that the presidents of our schools, 



acting together, will be empowered by our support to tackle issues more complex and 
politically difficult than would otherwise be the case. 

For this reason, and in light of the contributions that many senates have worked hard to 
make over the past three years, we hope that you and your senate colleagues will consider 
devoting a portion of your busy calendar this fall to discussion of joining the Coalition. 
The fifty senates that have joined, ~vho are listed on our website, have tried hard to 
represent the perspective of faculty at all Division I-A schools, but our effort will only be 
truly successful when all of us are taking part and contributing our ideas and views. 
There are no obligations to membership, though we hope for active participation; there 
are no dues, and participation in our annual meetings is completely voluntary. Nor do we 
require lockstep agreement - it is likely that no single member senate agrees with every 
one of the many proposals and best practice standards the Coalition membership has 
adopted. We work through flexible consensus, guided by values and principles that ~ve 
feel our major policy documents make clear. 

I would be happy to answer any questions you may have, either by email 
(eno@indiana.edu) or phone (8112-855-0856). 

Best, 
Bob Eno 
Co-Chair, Coalition on Intercollegiate Athletics 

http://coia.umd.edu 
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REPORT OF THE FEBRUARY 14-15, 2006 
NCAA WORKING GROUP TO REVIEW INITIAL-ELIGIBILITY TRENDS 

NCAA President Myles Brand authorized creation of the NCAA Working Group to Review 
Initial-Eligibility Trends for the purpose of reviewing recent trends in secondary-school 
education and how such trends should impact NCAA legislation and academic policies. The 
working group met February 14-15 and considered action in the following areas. 

The process for review and approval of nontraditional courses for use as NCAA core 
courses, including addressing concerns about the legitimacy of some high school 
credentials presented by some prospective student-athletes for purposes of determining 
NCAA initial eligibility. 

2. The legislated core-course time limitations in Divisions I and II. 

The legislative requirements for reporting ACT and SAT test scores and the requirements 
impact on test-score fraud. 

4. The use of core courses earned at prep schools. 

The working group agreed upon the following key underlying assumptions that will guide its 
work and final recommendations: 

Relying on the integrity of high school principals who are subject to state regulation and 
oversight is a sound principle the NCAA should maintain. Thus, it is fair to conclude that 
public high schools have a means to determine the validity of high school work. it also 
should be noted that many nonpublic high schools are subject to state review and thus 
have a means to determine the validity of high school work. 

The vast majority of nonpublic high schools operate with sound integrity and create an 
environment for successful preparation for college. However, relying on the integrity of 
high school principals who are not subject to state regulations has in some instances 
resulted in a challenge to the integrity of the academic credentials of some prospective 
student-athletes. 

Distance learning, use of the lnternet, and other technology advances have created sound 
educational options that are now an important part of the high school and college 
educational system. The method of educational delivery is not at issue; however, in 
certain instances the integrity of the school and course work has been in question. 

Home schooling is a viable and important educational option in this country and NCAA 
initial-eligibility standards have always provided a means for such students to earn 
qualifier status for athletic purposes. The process for review and approval of home-school 
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student’s transcripts is different form the review of nontraditional high schools, it is not 
anticipated that the working group will consider changes to the home-school evaluation 
process. 

Achieving the appropriate balance between over-regulation/bureaucracy and ensuring 
academic integrity is a challenge. Over the years the membership has moved toward 
reducing the bureaucracy of certain processes in order to expedite decision making. 
Unscrupulous adults and students have taken advantage of this momentum. 

Member institutions are responsible for admitting student-athletes with sound academic 
preparation. Since the NCAA Initial-Eligibility Clearinghouse began operations in 1994 
some institutions have operated with the premise that the clearinghouse is solely 
responsible for ensuring academic integrity. A model of shared responsibility between 
member institutions and the clearinghouse is necessary to facilitate greater academic 
integrity. 

Preparatory schools play an important role in American education and in the majority of 
instances are used as a means to enhance a student’s education. However, in certain 
instances preparatory schools are used as a means to circumvent NCAA initial-eligibility 
regulations. Instances have been obse~v’ed where an individual takes a much larger 
number of core courses at a preparatory school then the student had been able to 
complete at his or her high school. In addition, sometimes much higher grades are 
obtained from enrollment at a preparatory school. 

Test scores are a key component of the initial-eligibility standards. Ensuring that students 
have properly achieved the score used in the certification is an important component in 
ensuring student-athletes are prepared for college work. 

Early clearinghouse registration benefits student-athletes by ensuring they receive a 
preliminary certification report. Encouraging early registration is an important component 

of shared responsibility. 

The issues identified are not solely NCAA problems but problems that exist within our 
secondary-school and higher education communities for athletes and nonathletes alike. 
The working group must identify the role the NCAA can play in the issue and partner 
with other entities where appropriate. 
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Issues Identified and Initial Recommendations: 

The working group identified the following issues and initial recommendations. The working 
group encourages membership and external constituencies to provide comment on these concepts 
prior to the working group’s next meeting, April 17-18. Comments can be provided to any of the 
following staff members:     Kevin Lennon (klennon@ncaa.org); Diane Dickman 
(ddickman@ncaa.org); and Jennifer Strawley (j strawley@ncaa.org). 

Issue - Source of Graduation and Core Courses. Certain nontraditional, nonpublic or 
preparatory schools that are not regulated by their state or other entity have taken 
advantage of the authority placed with the high school principal by the NCAA to 
undermine the academic integrity of secondary-school education. Specifically, instances 
were identified where individuals could pay a flat fee for a high school diploma, where 
limited or no interaction between teacher and student occurs, and where no apparent 
learning is taking place. Further, situations were identified where a student-athlete leaves 
high school during his or her second semester senior year to attend another high school to 
avoid taking a required state exit exam, or to take a large number of core courses, or to 
obtain a significantly improved grade-point average. 

Recommendation to address the source of graduation and core courses: 

Establish a more comprehensive process for reviewing high schools used to meet 
the graduation and core-course requirements for purposes of meeting NCAA 
initial-eligibility requirements. This enhanced review process would ensure basic 
academic components are met for high schools to be certified for use in meeting 
NCAA initial-eligibility requirements. 

The enhanced review process might include in-person site visits of certain 
schools. 

Implementation of this recommendation could begin in early May after 
presidential approval during the NCAA Divisions I and II presidential meetings in 
April. 

This recommendation will require legislative change. Presidential action will be 
requested on this item in April. 

Details identifying the more comprehensive process will be finalized by an 
appointed subcommittee of the working group prior to the April meeting. 
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Issue - Core-Course Patterns. Individuals who have performed poorly academically 
during their first three years of high school are in some instances showing miraculous 
recoveries during their senior year and beyond. After or while attending a high school 
where the student-athletes competed in athletics, the student enrolls at a nontraditional 
high school or a preparatory school for a short period of time and takes a large numbers 
of core courses and multiple-sequential core courses during the same term (e.g., taking 
English I, II, III and IV during same term). In other instances prospective student-athletes 
delay high school graduation to enroll in one of these schools to complete core courses or 
retake core courses to improve their grade-point averages. 

Recommendations to address core course patterns: 

Place a maximum on the number of core courses that can be earned during a 
student-athlete’s fourth year of high school and beyond. 

Place a limit on the number of sequential courses that may be taken during the 
same term (e.g., Algebra I, Algebra II, Geometry, and Trigonometry). 

Amend the core-course time limitation legislation in a manner that encourages 
sound educational practice. For example, the current Division I rule discourages 
high school graduation by some students~ 

A subcommittee of the ~vorking group has been established to identify the 
appropriate numbers of core courses within this recommendation and to finalize a 

recommendation on the core-course time limitation. 

Issue - Test Taking Patterns. Currently only 30 percent of the scores reported to the 
clearinghouse are official test scores. Since the clearinghouse does not receive official 
test scores, it may not be notified of canceled test scores and thus may use an invalid test 
score to certify a prospective student-athlete’s eligibility. Further, irregularities have been 
noticed in the reporting of certain student-athletes SAT and ACT scores. Specifically, a 
student-athlete will report a single SAT score but may have taken the ACT three times 
with significantly lower scores. Without the ability to see all scores, fraudulent test scores 
may be used to certify eligibility. 

Recommendations to address test taking patterns: 

Explore the option of obtaining official test scores for all prospective student- 
athletes directly from the testing agencies. 
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Explore the option of requiting test scores used for initial-eligibility purposes be 
taken prior to July 1 following a student’ s eighth semester of high school. 

Explore the option of requiting official test scores for some prospective student- 

athletes. 

d. These options will be further vetted during the working group’ s April meeting. 

Issue - Shared Responsibility in the Initial-Eligibility Process. There seems to be a 
growing trend of late clearinghouse registration by students and by institutions in placing 
student-athletes on an institution request list (IRL). This leads to an inability to properly 
advise student-athletes regarding academic deficiencies. Encouraging early registration 
and IRL enhances the integrity of the clearinghouse process and fosters sound academic 
behaviors. 

Recommendations to encourage shared responsibility: 

Require a prospect be placed on an IRL prior to or during an official visit; prior to 
providing a written offer of admission; or prior to providing a written offer of 

financial aid, whichever is earliest. 

Require a prospect to register with the clearinghouse prior to or during official 
visit; prior to accepting a written offer of admission; or prior to accepting a 

written offer of financial aid, whichever is earliest. 

This recommendation will require legislative change. Presidential action will be 
requested on this item in April. 

Issue - Ability to Identify and Respond Appropriately to Suspected Academic 
Fraud. Persons inclined to commit academic fraud are not limited to the set of issues 
currently being addressed by the working group. As systems and legislative changes are 
implemented to close existing loop holes, unscrupulous individuals will work to find new 
ways to circumvent the system. Additionally, even modified systems are vulnerable in 
cases where outright deceit or lies are promulgated. The college admissions process 
generally contains some element of subjective review in addition to quantitative 
evaluation of academic credentials. This subjective review provides the opportunity for a 
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college to deny admissions when a prospective student’s academic credentials appear 
fraudulent or educationally unsound. The current clearinghouse process is entirely 
quantitative, and does not provide the opportunity to discount academic records that 
appear to be fraudulent or based on erroneous information. 

Recommendation to address academic fraud on an ongoing basis: 

Provide a mechanism to conduct special review of a prospects academic records 
and/or a high school’s information where there is the appearance of malfeasance 
in the academic record. As a result of such special reviews, a student could be 
deemed a nonqualifier by not accepting transcripts, test scores, graduation, or high 
school core courses. 

Such a special review would be conducted initially by the clearinghouse and/or 
NCAA staff and could include review by an identified group of experts. 

This recommendation will require legislative change. Presidential action will be 
requested on this item in April. 

Issue - Development of Partnerships to Address Issues of Academic Integrity. 
Issues being addressed by the working group are not solely NCAA matters. Strategies 
both nationally and locally need to be identified. 

Recommendation: 

When academic fraud is discovered it should be reported to local and state law 
enforcement officials and appropriate high school associations (e.g., local school 
boards, accrediting agencies). 

Groups within the secondary-school community and NCAA community will be 
identified to assist in these efforts. 

The working group meets April 17-18 during which time it will review feedback provided on 
these matters and finalize its recommendations. A final report will be provided to President 
Brand and the governance structures in Divisions I and II by June 1. 

The National Collegiate Athletic Association 
February 24, 2006               DED:dfb 
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TO: NCAA WORKING GROUP TO REVIEW INITIAL ELIGIBILITY 
TRENDS 

FROM: 

DATE: 

RE: 

THE COALITION ON INTERCOLLEGLA_TE ATHLETICS 

27 MARCH 2006 

COIA RESPONSE TO THE WORKING GROUP DRAFT REPORT 

This letter is in response to the February 2006 draft report by the NCAA Working Group 
to Review Initial Eligibility Trends. The report correctly identifies and begins to address the 
problem of a small subset of private high schools whose primary function is to remediate 
otherwise inadmissible academic records such that previously ineligible students can secure an 
athletic scholarship at an NCAA member institution. The Working Group draft report was sent 
out to all COIA members for review and comments. The following comments emerged from our 
discussion and have been approved by the COIA Steering Committee. Our comments begin with 
those that respond to specific issues raised in the working group paper and are followed by a few 
additional comments. We respectfully submit these for consideration by your committee. 

WORKING GROUP ISSUE #1: SOURCE OF GILA_DUATION AND CORE COURSE. 
Recommendations l a and lb of the Working Group’s report propose to establish a more 

comprehensive process for reviewing high schools used to meet graduation and core-course 
requirements for purposes of meeting NCAA initial-eligibility requirements. The enhanced 
review process might include in-person site visits of certain schools. 

The draft report states on page 1 under assumptions that all public high schools and many 
nonpublic high school are subject to state review and thus have a means to determine the validity 
of high school work. However, relying on principals in non-public high schools that are not 
subject to state regulations creates problems in guaranteeing the integrity of academic 
credentials. Further, the Working Group recommends the establishment of a more 
comprehensive process for reviewing high schools to ensure that basic academic requirements 
are met. While the COIA strongly supports the intent of these recommendations, we raise some 
concerns as follows: 

1) The recommendations should clearly state which high schools will be subject to the 
enhanced NCAA-led review. If only the non-public high schools that are not currently under 
state regulations, this should be stated. 

2) The NCAA will clearly have to define what is meant by "basic academic 
requirements". Perhaps the first step in the process is to examine the current state requirements to 
determine if there is a wide discrepancy across states. Assuming that these requirements are 
similar, then the NCAA should use these requirements to define the basic requirements that non- 
public, non-state regulated schools must follow. 

Most of the issues raised above would disappear if scholarship athletes were required to 
graduate from accredited high schools. Obviously there would need to be exceptions for home 
schooled students, many of whom are already required to meet state curriculum requirements. 
Additional exceptions may be needed for those few, well-established quality private schools that 



are not currently accredited. Such a regulation may have the unfortunate consequence of 
encouraging the establishment of bogus accreditation agencies to provide ’cover’ for these 
unscrupulous high academies, it seems to us however that these consequences would exist only 
in the short term because such cover-ups would not remain unnoticed by the NCAA, college 
admissions officials, and/or the public. 

WORKING GROUP ISSUE #2: CORE COURSE PATTERNS 
COIA supports the recommendations for Issue 2. it has been reported that some of the 

non-traditional high schools allow students to take and pass up to 10 courses per term, oftentimes 
in the summer. There is no sound educational rationale for such an overload. Limiting the 
number of core courses and sequential courses taken during any year and especially the senior 
year would address this concern. 

WORKING GROUP ISSUE #3: TAKING TEST PATTERNS 
The Working Group proposed three recommendations: 

a) Explore the option of obtaining official test scores for all prospective student-athletes 
directly from the testing agencies; 

b) Explore the option of requiting test scores used for initial-eligibility be taken prior to July 
1 following a student’s eighth semester of high school; 

c) Explore the option of requiring official test scores for some prospective student-athletes. 

COlA supports recommendation 3a (obtaining official test scores for all prospective 
student-athletes). These should be obtained for all student-athletes, not just some (3c). However, 
this raises a bigger issue. Given that admitting institutions presumably already require official 
scores, and submitting false information is already grounds for ineligibility-, we wonder if some 
institutions are looking the other way when presented with obviously inconsistent test scores? Is 
the NCAA trying to make sure that institutions see all the relevant scores, or is the NCAA going 

to make its own assessment of the possibility of fraud? And how will that fraud be proved? 
COlA believes these questions should be addressed by the Working Group in its final report. 

There are additional issues on the subject of national tests. Faculty members across the 
country have recounted rumors that some high school students, including student-athletes, 
employ other students take the SAT or ACT exam for them. There is a clear need for the ACT 
and SAT testing agencies to continue to improve their verification of test takers. The other 
problem associated with national college entrance exams is that of fraudulent score reporting. 
This problem would be greatly reduced if the NCAA required that higher education institutions 
and the NCAA clearinghouse obtain official test scores for all prospective student-athletes 
directly from the testing agencies. At some point it may be valuable for the NCAA to consider 
revisiting the minimum SAT/ACT requirement. 

WORKING GROUP ISSUE #4: SHARED RESPONSIBILITY IN THE INITIAL 
ELIGIBILITY PROCESS 

COIA supports the recommendations proposed by the Working Group on this issue. 

2 



WORKING GROUP ISSUE #5: ABILITY TO IDENTIFY AND RESPOND 
APPROPRIATELY TO SUSPECTED ACADEMIC FRAUD 

The Working Group recommends that the NCAA clearinghouse and/or NCAA staff 
"conduct a special review of a prospective athlete’s academic records and/or a high school’s 
information where there is the appearance of malfeasance in the academic record". This is a huge 
task that will require a whole new set of rules and a large, well-trained staff. We believe that this 
review should be the responsibility of the academic institution’s admissions office rather than at 
the NCAA level, it is certainly possible that some institutions may avert their gaze when 
presented with suspicious or questionable credentials, but they do so at the risk of their 
credibility and reputation. The additional level of bureaucracy suggested in the recommendations 
under Issue #5 may be avoided if prospective athletes were required to attend and graduate from 
accredited high schools, as proposed above. 

With the exception of a mention about reporting to local law enforcement and accrediting 
agencies, the Working Group report avoids the issue of penalties. COIA believes that 
enforcement and penalties should not be left to other organizations and agencies. As has been 
discovered with the sliding admission scale, the GSR and NCAA rule violations, the NCAA 
needs to take a strong stance on enforcement and penalties other~vise violators will continue to 
flourish. Such a system might include penalties at the individual and institutional levels. Some 
possible penalties include: 

a) Students involved in submitting fraudulent credentials would be banned from athletics 
at any NCAA member institution for at least one year; 

b) High schools submitting fraudulent credentials would face increasing penalties, 
including a blanket refusal to accept their student-athletes for an athletic scholarship to any 
NCAA institution; and; 

c) NCAA institutions with repetitive patterns of accepting student-athletes with 
fraudulent credentials would face increasing penalties, including losing scholarships. 

Penalties such as these would raise the stakes for those seeking to violate sound 
educational practice. Instituting a penalty system that affects individual and institutions would 
put the onus for compliance on the student-athletes, their high schools and the admitting NCAA 
institution, and not just on the NCAA. 

WORKING GROUP ISSUE #6: DEVELOPMENT OF PARTNERSHIPS TO ADDRESS 
ISSUES OF ACADEMIC INTEGRITY 

COIA supports the recommendations proposed by the Working Group on this issue. 

ADDITIONAL CONCERNS AND SUGGESTIONS 
1. Require Review of Distance Learning Courses. Distance learning is a rapidly 

growing field at all educational levels. However the rigor of courses taught in this fashion may 
not meet the same standards as traditional classroom courses. Higher education institutions 
should take care in reviewing applications from incoming freshman and transfer students that 
contain distance learning courses, particularly when these courses are used to satisfy entrance 
requirements and bolster the application. 



2. Determine the Influence of University Supporters/Boosters on Questionable High 
Schools. In addition to raising athletes’ GPAs, these "diploma mills" also provide training 
grounds for athletes, it may be that they provide better training grounds than many high schools, 
for presumably the athletes play and practice with and against some of the best. Although we 
have no evidence, we wonder whether any college or university supporters/boosters are 
providing funding for these schools in the form of direct or indirect charitable contributionso 

COIA thanks the NCAA and the Working Group members for their thoughtful efforts to 
deal with this difficult problem. We are grateful that COIA has been included in these 
discussions and has been asked to comment on the Working Group’s draft report. We look 
forward to further opportunities to interact with the Working Group on this issue. 
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FOR IMMEDIATE RELEASE 

from THE COALITION ON INTERCOLLEGIATE ATHELTICS (COLA) 

21 July 2006 

Recent reports from Auburn University of possible faculty academic fraud involving special 
treatment of athletes highlights the critical role campus faculties must play in ensuring that the 
collegiate model of athletics is not based on academic deception. Although the facts concerning 
this specific case are still being investigated, the Coalition on Intercollegiate Athletics (COLA), an 
alliance of Division IA faculty senates, has called for policy changes that would enable campus 
faculties to prevent the type of fraud at issue here. Without such policies, "academic reforms" 
such as those recently established by the NCAA, will increase incentives for fraud; with them, 
faculties can join the NCAA in attempting to ensure that intercollegiate sports are based on 
integrity. Faculties can only determine whether academic abuse connected with athletics exists 
on their campuses if their governance bodies are provided data concerning athlete enrollment 
and grading patterns. Data would be gathered in a manner that would not compromise the 
privacy of individual athletes and would be evaluated in the context of the academic standards 
and culture of the local institution. A COlA proposal for adoption of a new Division I bylaw 
mandating such data reports is currently under consideration by the NCAA. Such a mandate is 
the essential tool that will provide faculty on all campuses with the ability to monitor faculty 
conduct in this area. 

Academic integrity and guaranteeing that all students receive the best possible education are the 
faculties’ responsibility, but schools have not shown a willingness to provide their faculties the 
means necessary to fulfill these roles. COlA strongly supports the direction of NCAA academic 
reform, and has proposed a way to remove a critical weakness in the reforms as they now stand. 
The investigations underway now underscore the need for swift and positive action on COIA’s 
proposal to the NCAA. 

For more information on COIA’s proposal, please refer to Section 3 (Curriculum Integrity) of our 
2005 white paper: "Academic Integrity in Intercollegiate Athletics" 
~://~,vww, n e L~o, L~o~eq o n, ed L~i~.tu b litz/C O IAiA3, ht m I). 

This statement has been approved by the Steering Committee of the Coalition on Intercollegiate 
Athletics ~:/Twww,neulo,L~o~eqon,edu/~tublitziCOlA/SC,html) 

Contacts: COlA Co-Chairs: Virginia Shepherd (Vanderbilt;. 
Tublitz (Oregon; tuMitz~econ,edu. 
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2004 INSTITUTIONAL CONTROL -- CAMPUS ATHLETICS BOARDS 

Status: Submission Process Diagram 
Intent: To require each member institution to have a campus athletics board responsible for 
advising or establishing athletics policies and making policy decisions as specified. 
Constitution: Amend 6.1.2, pages 49-50, as follows: 

"6.1.2 Campus Athletics Board. A member institution shall have a board in control of athletics 
or an athletics advisory board, which has responsibility for advising on or establishing athletics 
policies and making policy decisions, is not required However, if such a board exists, it and 
must conform to the following provisions. 

"6.1.2.1 Composition. Administl~tion andJ?)rjbculty stqffmembers Faculty and academic 
administrators shall constitute at least a majority of the board in control of athletics or an 
campus athletics advisory board, irrespective of the chief executive officer’s responsibility and 
authority or whether the athletics department is financed in whole or in part by student fees. If 
the board has a parliamentary requirement necessitating more than a simple maj ority in order to 
transact some or all of its business, then the administrative andJbculty members who are faculty 
or academic administrators shall be of sufficient number to constitute at least that majority. 

The faculty athletics representative shall serve as an ex officio voting or nonvoting member 
of the board. 

"6.1.2.1.1 Appointment. The faculty representatives_ shall be appointed through election by 
the campus-level faculty governance body, or appointed by the chief executive officer after 
consultation with such a faculty body. Appointments shall be made for a specified term 
and may be renewed." 

[6.1.2.1.1 through 6.1.2.1.3 renumbered as 6.1.2.1.2 through 6.1.2.1.4, unchanged.] 

[6.1.2.2 unchanged.] 

Source: 
Effective Date: Immediate 
Proposal Category: Amendment 
Topical Area: Governance Structure 
Rationale: This proposal is the result of an analysis of the faculty role in campus athletics 
governance. Campus athletics boards (CAB) (also known as athletics boards), along with the 
faculty athletics representative (FAR), were intended to play an important role in the overall 
checks and balances system designed to ensure academic integrity and athletics rules 
compliance. However, the presence of CABs varies greatly among Division I campuses, which 
limits the extent to which uniform rules will ideally serve the interests of campus. This proposal 
requires each institution to establish a CAB and specifies minimal standards that have proven to 
be present on campuses with successful CAB, FAR and faculty governance body oversight of 
intercollegiate athletics. 
Estimated Budget Impact: None. 
Impact on Student Athlete’s Time: None. 



2004 MEMBERSHIP -- CONDITIONS AND OBLIGATIONS OF ACTIVE 
MEMBERSHIP -- FACULTY GOVERNANCE BODY STATEMENT 

Status: Submission Process Diagram 
Intent: To require, as a condition and obligation of NCAA membership, that an institution 
request annually a report from the institution’s faculty governance body confirming that the body 
has been able to fulfill responsibilities regarding athletics governance or specification of the 
obstacles that prevented it from doing so. 
Constitution: Amend 3.2.4 by adding new 3.2.4.16, pages 9-12, as follows: 

"3.2.4 Conditions and Obligations of Membership 

[3.2.4.1 through 3.2.4.15 unchanged.] 

"3.2.4.16 Faculty Governance Body Statement. An active member shall administer 
annually, on a form prescribed by the NCAA Executive Committee, a signed statement 
from the leaders of the faculty governance body confirming that the body has been able to 
fulfill those responsibilities regarding athletics governance~ulated in NCAA ~ 
or ~ the obstacles that prevented it from doing so. These responsibilities include 

consultation in a~lv appointment or rea~pointment of the Faculty Athletics Represemative, 
a~d consultative or al~pointment authori~- i~ a~v al~pointment of facnltv members of the 
~us Athletics Board, The statement shall also ~ whether the Facult?2 Governance 
Body has requested or received t’rom the Faeu|ty Athletics Rei~resentative or Camp_~ 
Athletics Board one or more reports on the status of the campus ath|etics rp_r~ram," 

Source: 
Effective Date: Immediate 
Proposal Category: Amendment 
Topical Area: Membership/Legislative Process 
Rationale: This proposal is the result of an analysis of the faculty role in campus athletics 
governance. At many institutions, low faculty interest in athletics governance issues has led to 
minimal or no involvement of faculty governance boards (FGB) in athletics governance; at 
others, faculty interest has combined with an absence of structure for faculty involvement and 
created tension between faculty and administration. Maintaining adequate FGB attentiveness to 
athletics affairs can add great strength to campus athletics governance. An effective way to 
ensure this is through annual reports submitted to the NCAA for review by an appropriate faculty 
athletics representative group. 
Estimated Budget Impact: Not disclosed. 
Impact on Student Athlete’s Time: None. 



2004 ORGANIZATION -- FACULTY ATHLETICS REPRESENTATIVE -- 
FACULTY GOVERNANCE BODY 

Status: Submission Process Diagram 
Intent: To define a faculty governance body for purposes of NCAA regulations; further, to 
specify that faculty athletics representatives must be appointed by the institution’s chief 
executive officer to serve a specified term subj ect to the consultation and review of the faculty 
governance body. 
A. Constitution: Amend 4.02, page 22, as follows: 

"4.02 DEFINITIONS AND APPLICATIONS 

[4.02.1 unchanged.] 

"4.02.2 Faculty Governance Body. A faculty governance body is the elected representative 
council responsible for campus-level governance matters assigned to the campus faculty 
(e.g., faculty senate, university senate, which may include elected or ex officio 
administrative, staff or student members~. 

"4.02.2 3 Faculty Athletics Representative. A faculty athletics representative is a member of an 
institution’s faculty or administrative staff who is designated appointed by the institution’s chief 
executive officer or other appropriate entity to represent the institution and its faculty in the 
ins#mtion’s relationships with the NCAA and its conference(s), if any and serves for a specified 
term (see also Constitution 6.1.3). The appointment may be renewed." 

[4.02.3 through 4.02.4 renumbered as 4.02.4 through 4.02.5, unchanged.] 

B. Constitution: Amend 6.1.3, page 50, as follows: 

"6.1.3 Faculty Athletics Representative. A The chief executive officer of a member institution 
shall designate appoint an individual to serve as faculty athletics representative. An individual 
so designated after January 12, 1989, shall be a member of the institution’s faculty or an 
administrator ~vho holds faculty rank and shall not hold an administrative or coaching position in 
the athletics department. Duties of the faculty athletics representative shall be determined by the 
member institution. (See Constitution 4.1.2) 

"6.1.3.1 Appointment. In appointing the faculty athletics representative, a member 
institution’s chief executive officer shall consult with the faculty governance body (see 
Constitution 4.02.2). In the absence of such an entity, the chief executive officer shall 

consult with the institution’s athletics board (see Constitution 6.1.2). ~oiutmeut shall 
include a t~ert~rmance review." 

Source: 

Effective Date: Immediate 
Proposal Category: Amendment 



Topical Area: Governance Structure 
Rationale: This proposal is the result of an analysis of the faculty role in campus athletics 
governance. Perhaps the most central figure in securing a strong faculty role in the governances 

of intercollegiate athletics is the faculty athletics representative (FAR). A second central element 
is the involvement of the faculty governance body (FGB). However, the current legislation 
permits a large variance in the role and importance of the FAR among Division I institutions, and 
there is no recognition in NCAA regulations of the FGB. Despite the great variety among 
institutions in FAR functions, experience indicates that certain features are characteristic of 
successful FAR and FGB involvement. One such feature is the appointment of the FAR by the 
chief executive officer and the requirement that the performance of the FAR be reviewed by the 
FGB prior to re-appointment. This proposal incorporates the FGB into NCAA legislation and 
requires uniform principles in the appointment process for faculty athletics representatives. 

Estimated Budget Impact: None. 
Impact on Student Athlete’s Time: None. 



2005 MEMBERSHIP -- CONDITIONS AND OBLIGATIONS OF ACTIVE 
MEMBERSHIP -- ACADEMIC DATA 

Status: Cabinet / Committee Legislation Recommendation Process Diagram 
Intent: To require, as a condition and obligation of NCAA membership, that an institution 
annually collect data on student-athlete’s course enrollment and grades by course section, which 
shall include grade-point averages and choice of maj ors by student-athletes by sport; further, to 
specify that an institution shall report such data to the faculty governance body, or if no such 

body exists, the campus athletics board. 
Constitution: Amend 3.2.4, pages 9-12, by adding ne~v 3.2.4.16, as follows: 

"3.2.4 Conditions and Obligation &Membership 

[3.2.4.1 through 3.2.4.15 unchanged.] 

"3.2.4.16 Academic Data Collection and Report. An institution shall annually collect data 
on student-athlete course enrollment, and grades by course section. Such data shall include 
grade-point averages and choice of majors by student-athletes by sport; further, to specify 
an institution shall report such data to the faculty governance body, or if no such body 
exists, the campus athletics board." 

Source: 
Effective Date: August 1, 2006 
Proposal Category: Amendment 
Topical Area: Membership/Legislative Process 
Rationale: This proposal will provide institutions with the information necessaI5" to confirm that 
the institution is maintaining curricular integrity- and will assist in preventing academic fraud. 
The goal of the legislation is to scan for patterns of faculty behavior that might indicate that 
academic standards are being compromised. More specifically, requiring institutions to collect 
data on the enrollment and grading patterns of student-athletes and entire sport programs will 
assist in determining whether clusters of student-athletes are enrolled in identical courses or in 
courses with identical instructors. The data will also assist in revealing whether unusually high 
grade-point averages exist in such clusters, or if grades in those courses are significantly higher 
than predicted for athletes as compared to other students. Finally, the reporting of the 
information would be done in accordance with any laws regarding the privacy of the student- 
athletes involved. 
Estimated Budget Impact: Cost of data collection. 
Impact on Student Athlete’s Time: None 



2005 FINANCIAL AID -- PERIOD OF INSTITUTIONAL FINANICAL AID 
AWARD -- ONE-YEAR TIME LIMIT 

Status: Cabinet / Committee Legislation Recommendation Process Diagram 
Intent: To specify that an institution shall award institutional financial aid based on athletics 
ability on a year by year basis and that the award will be renewed as specified up to four times 
for a total of five years, or until undergraduate graduation, whichever is earlier; further, to 
specify that the renewal shall also apply to a student-athlete who graduates in fewer than five 
years provided the student-athlete has eligibility remaining; finally, to specify that a student- 
athlete awarded athletically related aid ~vho is no longer participating in athletics shall be 
counted against the maximum number of awards in the sport, unless the scholarship is cancelled. 
A. Bylaws: Amend 15.02.7, page 202, as follows: 

15.02.7 Period of Award. The period of award begins when the student-athlete receives any 
benefits as part of the student’s grant-in-aid on the first day of classes for a particular academic 
term, or the first day of practice, whichever is earlier, until the conclusion of the period set forth 
in the financial aid agreement. An athletics grant-in-aid shall not be awarded in excess of one 

academic year as specified in Bylaw 15.3.3.1. 

B. Bylaws: Amend 15.3.3.1, page 209, as follows: 

"15.3.3.1 One-Year Limit Award If a student-athlete’s athletics ability is considered in any 
degree in a~varding financial aid, such aid shall not be awarded in excess of one academic on a 
year by year basis. An institution shall renew" the award for four additional academic years 
or until the student-athlete graduates, whichever is earlier, provided the student-athlete: 

"(a) Is in good academic standing (see Bylaw" 14.01.2) and is otherwise eligible to receive aid 
under this bylaw (see Bylaw 15.01.5); and 

"(b) Conforms to the institution’s and athletics department codes of conduct, student and 
student-athlete behavior regulations and all team rnles; 

"15.3.3.1.1 Financial Aid A uthority Precedent. A staff member may #(orm a prospect that the 
athletics department will recommend to the financial aid authority that the pro~spect’s financial 

aid be renewed each year for a period of four years and may indicate that the attthority always 
has followed the athletics department’s recommendations in the past. However, the prospect 

must be informed that the renewal will not be automatic. Renewal for Graduate 
Student/Postbaccalaureate Student-Athlete. The provision of Bylaw 15.3.3.1 shall apply to 
a student-athlete who graduates in fewer than five years, provided the student-athlete has 
eligibility remaining. 

[Remaining of 15.3.3 unchanged.] 

C. Bylaws: Amend 115.3.4.1l, page 210, as follows: 



"15.3.4.1 Authority to Reduce or Cancel Institutional Financial Aid Award. An 
institution’s chief academic officer shall have final authority for revoking an institutional 
financial aid award based in any degree on athletics ability. " 

[ 15.3.4.1 through 15.3.4.3 renumbered as 15.3.4.2 through 15.3.4.4 unchanged.] 

D. Bylaws: Amend 15.3.5.1, page 202, as follows: 

"15.3.5.1 Authority to Renew or Not Renew Institutional Financial Aid Award. An 

institution’s chief academic officer shall have final authority for renewing or not renewing 
an institutional financial aid award based in any degree on athletics ability. " 

"15.3.5.12 Institutional Obligation. An institution shall establish a written policy and 
procedures for the reduction or cancellation of institutional financial aid that was awarded 
based in any degree on athletics ability. Such policy and procedures for reducing or 
canceling aid shall inclnde that: 

"(a) Tthe renewal of institutional financial aid based in any degree on athletics ability shall be 
made on or before July 1 prior to the academic year in which it is to be effective.; 

"(b) The institution shall promptly notify in writing each student-athlete who received an award 
the previous academic year and who has eligibility remaining in the sport in which financial aid 
was awarded the previous academic year (under Bylaw 14.2) whether the grant has been 
renewed or not renewed for the ensuing academic year.; 

"(c) Notification of financial aid renewals and nonrenewals must come from the institution’s 
regular financial aid authority and not from the institution’s athletics department.; and 

"(d) A statement that the institution’s regular financial aid authority shall notify the 
student-athlete in writing of the opportunity for a hearing when institutional financial aid 
based in any degree on athletics ability is reduced or cancelled during the period of the 
award, or is reduced not renewed for the following academic year." 

E. Bylaws: Amend 15.5.1.6, page 204, as follows: 

"15.5.1 Counters. A student-athlete shall be a counter and included in the maximum awards 
limitations set forth in this bylaw under the following conditions: 

[ 15.5.1-(a) through 15.5.1-(c) unchanged] 

[ 15.5.1.2 through 15.5.1.5 unchanged. ] 

"15.5.1.6 Eligibi#ty Exhausted A student-athlete receiving institutional financial aid afier 
having exhausted his or her eligibi#ty m a sport is not a counter in that sport m subsequent 

academic yeat~s’ following completion of eligibi#O, in the sport. For this provision to be 
app#cable, the student-athlete is othet~:ise eligible.for the aid and is not permitted to take part 

in organized, instimtional prac#ce sessions in that sport unless" the individual has" eligibi#ty 

remaining under the five-year rule. (See Bylaw 15. 3.1 for eligibifity for financial aid) 



"15.5.1.6.1 Cross" Country/Track and Field.. A student-athlete who is awarded athletically 

related financial aid and who has exhausted eligibi#ty in either cross country, indoor track and 
field, or outdoor track an~field, but has eligibi#o: remaining in any of the other sports" is not a 

counter in the cross country/track and field financial aid #mita#ons, provided the student-athlete 
subsequently does not practice or compete in any of the sports that he or she has eligibi#O, 
remaining in during the academic year in which the aid was c~arded. " 

"15.5.1.7 Aid after Student-Athlete Becomes Permanently Ineligible. A student-athlete receiving 
institutional financial aid after becoming permanently ineligible due to a violation of NCAA 

regulations (e.g., amateurism legislatio~0 may receive athletics aid during the subsequent 

academic year without counting in the institution’s financial aid #mitations, provided the 
student-athlete is otherwise eligible for the aid and subsequently does not practice or compete #~ 

intercollegiate athletics. If circumstances change and the student-athlete subsequently practices 
or competes, the institution is required to count the financial aid received by the student-athlete 

during each academic year in which the aid was received. (See als’o ByA~ 15. 3.1.4.)" 

[15.5.1.8 through 15.5.1.9 renumbered as 15.5.1.6 through 15.5.1.7, unchanged.] 

Sonrce: 
Effective Date: August 1, 2006 
Proposal Category: Amendment 
Topical Area: Financial Aid 
Rationale: This proposal encourages and protects student-athlete performance through an 
automati c renewal of athletics grants-in-aid. Specifically, an athletics scholarship would be 
awarded on a year-by-year basis with the presumption that the award will be renewed up to four 
times for a total of five years, or until graduation. A renewal could be denied if the student- 
athlete falls out of academic standing or breaks campus or athletics department codes of 
behavior. If such a revocation occurs, the final authority for the decision would rest with the 
chief academic officer, not with the coach or the athletics director. This proposal focuses on 
academic performance and appropriate behavior as the primary reasons for the renewal of 
athletics scholarships. If a student-athlete knows their scholarships can be terminated after any 
season for athletics reasons, they are likely to prioritize athletics over academics. This proposal 
will help reinforce academics and performance in the classroom supersedes athletics 
performance. Finally, it will ensure that the student-athlete’s overall interests -- and the primacy 
of academic pursuits -- is maintained. 
Estimated Budget Impact: None as proposal does not increase current financial aid limits. 
Impact on Student Athlete’s Time: None. 
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Memo to: Wally Renfro 
Senior Advisor to the President 
NCAA 

Alan J. Hauser 
Vice-President for Division I 
Faculty Athletic Representatives Association 

Topic: Report of the NCAA Presidential Task Force 

Date: August 28, 2006 

I have been asked by Lorrie Clemo, President of FARA, to respond on behalf of the Executive 
Committee of the Faculty Athletics Representatives Association to the draft of the Presidential 
Task Force Report. I have received input from a number of members of the Executive 
Committee, and their comments, along with my thoughts, form the basis for this response. 

The presidents are to be commended for their persistence in pursuing reform in intercollegiate 
athletics. Much good is already coming from the implementation of the Academic Progress Rate 
and the Graduation Success Rate, both of which were formulated by groups created through the 
initiative of the presidents. It is obvious that much thought has gone into the Presidential Task 
Force Report. Therefore, the comments you requested ~vill be of some length. 

The first point to be made is that a good deal of this report is either addressed to issues most 
often seen in Division I-A, or to issues which are considerably more intense in Division I-A. 
Hence, care needs to be taken not to paint with a "broad stroke" on some of these issues, even 
within just I-A. One size is not likely to fit everyone. One could say the same thing about the 
proposals which have been advanced by COIA. 

An example is the idea mentioned in the report that the collegiate model is drifting toward the 
professional model. Fe~v would doubt that such is the case in much of Division I-A, but many 
would note that the impact of this is greatly reduced when one goes to other divisional or 
subdivisional levels within the NCAA. Since drugs do not have the same effect on every patient, 
dosage and appropriateness of application in each individual case are thus very important 
considerations in the implementation of remedies. 

There is consensus within the Executive Committee about the constructive value of reform 
residing at the local campus level, especially in regard to fiscal reform. The devil is, of course, 
going to lie in the details of implementation. The push for a much more nuanced and articulate 
way of reporting the expenses of each athletics program is good, although it still is likely that a 
substantial amount of"fudging" will be possible. A revised reporting format should at least give 
presidents a clearer picture of overall expenses related to athletics on each of their campuses. 
However, while the report notes "The purpose of this information [financial indicators] is not 



comparison of institutions to each other in a one-on-one context," more accurate financial 
information is, in fact, likely to fuel the already substantial arms race between institutions. What 
is needed to "keep up with the Joneses" will now be more clearly and precisely spelled out. 

A key point not addressed sufficiently in the report is the level of power actually available to 
each president. Some presidents are skilled in their relations with their governing board, keeping 
individual board members on a positive, contributing track which works to the benefit of the 
institution. Others assume the office in an almost hopeless situation, in which board members 
view the newly chosen president basically as a figurehead, there to do their bidding. In such 
situations, reform at the local level may be an impossible dream, especially when it comes to 
fiscal reform, and the influence of, and propensity for abuses by, boosters. The NCAA can 
conduct workshops and help educate new board members all it wants, but the bottom line is that, 
at some institutions, athletics reform, especially in the areas of fiscal responsibility and academic 
integrity, may be beyond the realm of power of either the NCAA or well-intentioned presidents 
to preempt abuse. Influential board members frequently hold the keys to power, and are unlikely 
to relinquish them willingly. Only clearly visible and flagrant violations, followed by serious 
sanctions, are likely to have much effect in these cases. 

Another concern with campus based, presidentially led reform is the rapid turnover of presidents 
on some campuses. Successful reform needs long term consistency, and with reform placed so 
strongly on the back of individual presidents on each campus, frequent presidential changes can 
derail efforts to achieve lasting reform. Thus, what the President’s Commission is 
recommending may be focusing too much effort on a process that is crucially dependent on the 
tenacity and persistence in office of individual presidents. To quote a member of the Executive 
Committee, "A problem that might ari se is the presidential turnover at campuses. This may stall 
some initiatives, and derail other initiatives." 

The role of the Faculty Athletics Representatives seems to be minimized in this report. The 
interest COlA has shown in the reform of intercollegiate athletics, and in the well-being of 
student athletes, is laudable, and the interest of campus faculty in athletics is important. As one 
member of the Executive committee noted: "Faculty are by definition the academy - without 
serious engagement of the faculty, any entity of the university will likely face skepticism and 
criticism .... We are nearing a crucial point where faculty and athletics must be reunited before 
all faith is lost in the enterprise." Thus, involving faculty in the reform of athletics is very 
important. The fact remains, however, that it is the Faculty Athletics Representative on each 
campus ~vho, among all the faculty, is likely to best understand both the dynamics and problems 
of intercollegiate athletics, and is most likely to have a handle on the welfare and academic well- 
being of student athletes on that campus, it was, after all, a group to a large degree made up of 
FARs that devised the current system of academic reform that is being implemented, by the CAP, 
within the NCAA. While informed, constructive involvement by faculty members on each 
campus in intercollegiate athletics is important, we must not forget that the FAR is the person 
best equipped, both in terms of knowledge and in terms of time commitment, to monitor the 
successful marriage of academics and athletics on each campus. In the presidential report, FARs 
have almost dropped off the radar screen, it would seem prudent for the President’s Commission 
to enunciate specific roles for the FAR in the reform of intercollegiate athletics, especially if the 



stress is to be on reform at the local campus level. For example, a factor that could help 
considerably in reforming intercollegiate athletics would be regular contact between each 
institution’s president and the institution’s FAR. Has the commission discussed the importance 
of that option? Has the commission looked at specific roles the FAR could play in athletics 
reform at the campus level? While the word "integration" is used several times in reference to 
FARs, the language is quite vague. Specific roles need to be articulated. For example, as one 
Executive Committee member noted, "FARs can serve as a powerful bridging voice between 
athletics and the faculty, if supported by the president." 

We must be careful not to assume too readily that academic reform has been accomplished, 
meaning that we can turn our attention elsewhere. Since the Report of the Presidents 
Commission moves on to other areas needing reform, it perhaps leaves the impression that 
academic reform has been accomplished. This is not the case. We must continue our diligence 
and monitoring. To quote one colleague on the Executive Committee: Academic Reform "is a 
continuous process involving developing strategies, implementing them, refining them, and if 
something appears to be headed in the wrong direction, correcting the action and developing new 
strategies." it would be good to see, in the commission’s report, more discussion of the ongoing 
need to monitor academic reform. 

A vital concept supported by FARA’s Executive Committee is the COlA principle that "athletics 
academic advising [must] be connected to, and [be] a part of, the university academic unit." The 
more danger there is to student athletes from booster meddling, trends toward professionalism, 
and severe financial pressure placed on athletics departments, the more vital it is that all aspects 
of academic advising be under the control of the academic arm of the college or university. 

One of the more problematic portions of the report comes on pp. 7-9 of the section titled "The 
Value of Integration," where the dangers of commercialization are treated. This section seems 
rather unrealistic, and filled with platitudes. If a program is large enough to make substantial 
money from commercialism, chances are the institution is already mainstreamed into these funds 
as a key life-support system. Furthermore, given the busy lives of college presidents, it seems 
unlikely that most college presidents will have the time to pay much attention to the numerous 
commercial connections the athletics department has to the community. What if these 
commercial interests are closely tied to members of the institution’s board? What are the odds 
that a president will be able to successfully stem such a commercial tidal wave on her or his own 
recognizance, as would be imperative in financial reform based primarily at the campus level? 

There may be a serious "typo" in this same section of the report, in the sentence that begins on 
the bottom ofp. 1 and concludes on the top of the next page. Should not the first word on top of 
p. 2 be "academic" rather than "athletics"? Other~vise the sentence makes little sense in its 
context. 

Another example of a vague and nebulous use of language is in the middle of p. 10: "Real 
accountability is the key to ensuring positive change." Who is to be accountable to whom, and 
what does accountability mean (i.e., consequences)? This needs to be fleshed out more. 
Furthermore, would not a more detailed and well-developed spelling out of accountability, and 



consequences for failure to be accountable, be appropriate in other problem areas treated in this 
report? 

Near the bottom of p. 10, in the last sentence, should not the word be "mainstreamed" rather then 
"streamlined"? Streamlining is what weight watchers do. Mainstreaming is what we want 
athletics departments to do (streamlining being most unlikely in these days of rapidly escalating 
expenses). 

The call of the Task Force Report for elevating the athletics directors to the equivalent position 
of deans and vice-presidents certainly makes sense, if athletics is to be integrated into the 
educational mission of the university. Athletics directors can thereby understand, through regular 
interaction with senior university leaders, the ways in which athletics fits within the broader 
structure of the university’s mission. However, if this is done, "then there should be the 
equivalent elevation of an informed faculty member that understands athletics as well as the 
broader mission of the college" (comment by a member of the Executive Committee). Having 
only the athletics director brought into the "inner circle" will cause campus faculty to feel even 
more left out, and thus likely to be more suspicious of what is going on with athletics. 

There will likely be considerable controversy conjured up by the statement, on p. 8 of the section 
titled "Celebrating the Student Athlete," that the governance structure should consider a fifth 
season of athletics eligibility. Not only would this have the serious potential for undermining 
the academic reform measures that have been put into place during the past several years; it 
would also reduce substantially the number of opportunities offered nationwide to student 
athletes (since student athletes would "persist" longer), unless we are willing to substantially 
augment squad sizes for our various sports. Also, it would seem that a probable next step would 
be a "6 years in which to compete for 5 seasons" piece of legislation likely to be introduced fairly 
quickly into the legislative cycle if five seasons of competition is approved. If the presidents are 
indeed willing to consider this option seriously, they will likely lose considerable credibility with 
the very faculty they elsewhere say that they wish to involve in the reform of intercollegiate 
athletics. Many will argue that this is pandering to those who abuse intercollegiate athletics, 
rather than being a proposal made to encourage serious reform of intercollegiate athletics. 

Along the same lines, many are likely to see allowing student athletes to transfer after one year, 
and be immediately eligible to compete, as being a measure that would encourage sloppy, rather 
than careful, recruiting. One need only look at the "shopping around" and "driving away" that 
coaches currently do with student athletes in the sport of baseball to see the dangers of proposing 
such a pi ece of legisl ation. 

One Executive Committee member noted that the language of the report is often cumbersome, 
and thus, the report could use another round of editing. 

These are the main items to be raised. I especially want to reiterate a key point, which is that the 
FARs can play a vital, contributing role in the reform of athletics, a role which for some reason 
the presidents do not have readily in mind. FARA clearly hopes that the president’s will take a 
more serious look at this possibility. 



If you have questions, I will be pleased to respond to them. 

Thanks for seeking input from FARA. 
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PRESIDENTIAL TASK FORCE ON THE FUTURE OF DIVISION I INTERCOLLEGIATE ATHLETICS 

Executive Summary 

In January 2005 NCAA President Myles Brand called for 

a 50-inember task force composed primarily of Division 

I college and university presidents and chancellors to 

shepherd college sports into its second centur?: Prompt- 

ing the presidential review in particular were dala indi- 

cating thai the rate of growth in spending in Division I 

intercollegiate athletics has significantly outpaced the 

rate of growth tbr higher education in general in recent 

years. That trend has led to an increasing number of in- 

stitutions having to balance their athletics budgets with 

allocations from the university’s general funds. While 

no immediate crisis exists, most presidents and chancel- 

lors see the current fiscal state of college sports as under 

significant stress. They also believe that left unchecked, 

these fiscal pressures might lead to athletics further sep- 

arating itself from the campus community in order to 

generate revenues and thus straying from the values of 

higher education. Knowing that presidents and chancel- 

lors have answered previous calls to athletics reform, this 

current generation of higher-education leaders consid- 

ered it prudenl lo act again. 

The first meeting of the Presidential Task Force on the 

Future of Division I Inlercollegiate Athletics was held in 

June 2005. The group’s 18-month deliberations led to a 

final report entilled The Second-Century Imperatives: P~s- 

idential Leadersh@--Institutional Accountability. In their 

discussions, Task Force members quickly recognized a 

common theme: If intercollegiate athletics is to continue 

as a fixture of higher education that is fully integrated 

into the mission of the academy--there are two impor- 

tant imperatives for its second century. There must be 

presidential leadership that begins at the campus level, 

and there must be institutional accountability for the 

conduct of the enterprise. 

Unlike athletics-reform initiatives that were directed by 

national policy, the Task Force realized that this current 
iteration of athletics reform must reside--both ill scale 

and consequence--at the local campus level. There will 

always be a need for national leadership in lhe forming 

and reforming of athletics within higher education, but it 

must be compleinented by taking athletics reform home. 

Thus the Task Force’s recommendations are designed to 

provide presidents and chancellors with the tools they 

need to make informed local decisions that will in turn 

collectively--and positively--affect the enterprise. 

FolloMng are the Task Force’s most significant recom- 
mendations: 

FISCAL RESPONSIBII ~ITY 
[] Require Division I institutions lo subinil operating and 

capital financial data annually as a condilion of NCAA 

membership. Reporting includes salary and benefits 

data for all athletics positions. Capital expenditures 

will be reported in the aggregate for athletics facilities. 

The value of endowments at fiscal year-end, dedicated 

to the sole support of athletics, will be reported along 

with the present value of all pledges that support athlet- 

ics. An independent third party will use "agreed-upon 

procedures" to verify the accuracy and completeness of 

the data before submission to tile university president 
or chancellor and the NC±D~_. 

[] Create "dashboard indicators" that enable presidents 
and chancellors to track financial trends and aid in de- 

cision-making. Comparative institutional data will be 
made available. 

[] Reinstale the fiscal-integrity review, including operat- 

ing and capital-expenditure data, into a fiscal-integrity 

section of the NCAA athlelics certification process. 
[] Require a fiscal-impact statemenl detailing the cost 

incurred by institutions to comply with any proposed 

NCAA legislation as a way to prevent unintended bud- 

get consequences (similar to statements already re- 

quired that address impact on playing and practice 

seasons and student-athlete well-being). 
[] Require the Division I Board of Directors to monitor 

and conduct a regular analysis of trends in intercolle- 

giate athletics financing and provide those data to the 

appropriate constituencies. 
[] Solicit recommendations fl’om appropriate higher ed- 

ucation associations oil best practices. In addition, the 

NC±L~_ and other appropriate associations should mon- 

itor continuously and periodically refine the financial 

reporting definitions to adhere to current practices. 
[] Establish an educational training program in collabo- 

ration with the College Athletics Business Managers As- 

sociation and lhe National Association of College and 

Uniw:rsity Business Officers for athletics administra- 

tors to strengthen lheir professional dew:lopment and 

financial management skills and to enhance the over- 

all financial management of the athletics program. 



PRESIDENTIAL TASK FORCE ON THE FUTURE OF DIVISION I INTERCOLLEGIATE ATHLETICS 

[] Eliminate the clause in the D~vision I philosophy state- 

ment that encourages athletics to be self-sustaining. 

INTEG1L~_TION OF ATHLETICS INTO THE 

UNIVERSITY MISSION 

[] Include faculty members, particularly the faculty ath- 

letics representative, as an essential checkpoint in ath- 

letics policy and oversight of student-athlete academic 

success. Faculty members must be fitlly engaged in pro- 

viding advice on planning and financial issues, and 

that advice should be weighed carefully by the athletics 

leadership and the president or chancellor. 
[] Institutions should ensure that their academic advis- 

ing unit for student-athletes be connected to, and part 

of, the university academic unit. Academic advisors 

should report directly to the university office of aca- 
demic a£fairs. 

[] Compliance directors should report directly to the 

president or an administrative officer who reports to 

the president. Compliance personnel outside of ath- 

letics, such as the re~strat; admissions officers and 

financial aid administrators, shoifld maintain their au- 

tonomy from athletics. Individuals in those positions 

often haw: major job responsibilities related to athlet- 

ics, but they shoifld new:r view themselves as working 
tbr athletics. 

[] Institutions should strengthen their admissions proce- 

dures by establishing a maximum number of "special 

admissions" tbr athletes, either for all sports programs 
or for individual teams. 

[] Institutions should establish a pertbrmance-based sys- 

tem of accountability with measures for diversi~ that 

permeate all areas within the athletics department and 

others to which athletics reports. Recruiters are ac- 

countable for soliciting diverse and well-balanced tal- 

ent pools, and hiring decision-makers are accountable 

for open and fair hiring processes. 
[] Intercollegiate athletics, like the university as a whole, 

is obligated to conduct its revenue-generating activities 

in a productive and sound business inanner. Rules re- 

lating to commercialisin should be consistent, and in- 

stitutions should clearly articulate those rules. 

REIZ~TIONSHIPS WITH INTEP, NAL AND EXTERNAL 

CONSTITUENCIES 
[] Programming about the proper oversight role of gov- 

erning board members with regard to athletics should 

be presented to all new governing board members as 

an integral part of their overall orientation. 
[] The Task Force recommends a re-commitment to the 

March 2004 report from the Association of Governing 

Boards titled, "Statement on Board Responsibilities for 

Intercollegiate Athletics"--by circulating for sig~-off a 

form attesting that all governing board members re- 

ceived and reviewed the AGB document and that the 

responsibilig, for the administration of the athletics 

program has been delegated to the president or chan- 

cellor of the institution. 

Fortify the first operating principle of the NC&A ath- 

letics certification program (institutional control and 

presidential authority) by requiting the Committee on 

Athletics Certification’s final decision to be "with condi- 

tions," at best, if there are instances of a lack of presiden- 

tial authority, including board-inember in terference. 

Expand the pool of presidents (either sitting or re- 

tired) who serve as peer reviewers in the athletics certi- 

fication process and increase peer-reviewer interaction 

with th e university’s governing board. 

STUDENT-ATHLETE WELL-BEING 

[] Establish a data-based definition of"at risk" when com- 

paring prospective student-athletes’ academic records 

that allows tbr local differences among the diverse Di- 

vision I membership. The goal is tbr each institution to 

analyze the academic success of its student-athlete pop- 

ulation and identiff the profile of incoming prospects 

who appear to be "at risk" of not progressing toward 

and obtaining a degree from that institution. Once 

that profile is established, the institution can evaluate 

the level of academic and life-skills support provided 

to these student-athletes and determine if changes or 

enhancemen ks are necessary. 
[] Assess whether student-athletes have appropriate op- 

portunities to receive non-athletics-based financial aid. 
[] Amend existing financial aid legislation to require a 

hearing for canceled or reduced athletics aid, and ad- 

just the timing of the athletics-aid renewal process. 
[] Have the Division I governance structure consider 

whether athletics aid should be awarded for more than 

one year or automatically renewed from year to year, 
based on established criteria. 

[] Review whether current time limits (the "20-hour 

rule") allow student-athletes to be integrated into the 

general student body. 
[] Consider legislation that provides for a fifth season of 

eligibili~. Also consider whether five years should be 

the standard eligibility" term, or whether student-ath- 

letes would only be able to "earla" the fifth year based 

on meeting certain academic criteria. 
[] Consider whether student-athletes should be permit- 

ted to transfer after their first academic year and be 

immediately eligible, but require a year in residence 

for transR~rs after the beginning of their second year of 
enrollment and thereaften 

7b review the Task fbrc’e report in its entirety, see www. ncaa.org. 
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FOR IMMEDIATE RELEASE 

from THE COALITION ON INTERCOLLEGIATE ATHELTICS (COLA) 

30 October 2006 

The Steering Committee of the Coalition on Intercollegiate Athletics (COLA) welcomes the release 
of the NCAA Presidential Task Force report, "The Second Century Imperatives: President 
Leadership - Institutional Accountability." We appreciate the effort of all the task force presidents 
and others involved in the preparation of the report, and would like to specifically acknowledge 
the leadership of the Task Force Chair, Dr. Peter Likins, former President of the University of 
Arizona. 

While articulating the strengths of the intercollegiate athletic model, the report identifies critical 
problems and formulates an ambitious agenda to address them. Many of the steps it proposes 
are reasonable and practical. The major suggestions in the report - that university presidents 
exert strong campus leadership on athletic issues, that all intercollegiate athletics events, 
activities and actions adhere to institutional academic values and principles, that faculty be an 
integral part of governing the campus intercollegiate enterprise, and that uniform practices and 
fiscal transparency be adopted by athletic departments - are strongly endorsed by COLA. 

The COlA membership, over fifty university faculty senates, stands willing to work closely with 
their individual campus presidents, directors of athletics, other faculty leaders, and the NCAA to 
implement proposals in the Presidential Task Force report and formulate further steps to resolve 
the longstanding problems that have undermined the values of intercollegiate sports. 

This statement has been approved by the Steering Committee of the Coalition on Intercollegiate 
Athletics ~:ii~,w,w,v.ne~ro.uo~-eqo~.ed~d~tublitziCOIAiSC.html) 

For more information on COLA, please consult our website at 
~://www,~eu to, uo~ecLon,ed ui~tu blitziCOIAiindex,html). 

Contacts: 
COlA Co-Chairs: Virginia Shepherd (Vanderbilt; 
Nathan Tublitz (Oregon; 
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COMMITTEE ON WAYS AND MEANS 

U.S. HOUSE OF REPRESENTATIVES 

WASHINGTON, DC 20515 

October 2, 2006 

Dr. Myles Brand 
President 
National Collegiate Athletic Association 
700 West Washington Street 
Indianapolis, IN 46206 

Dear Dr. Brand: 

Since 2004, the Committee on Ways and Means of the U.S. House of 
Representatives has been conducting a broad review of the tax-exempt sector. As the 
sector increases in size, scope, and economic impact, the need for Congress to conduct 
comprehensive oversight grows as well. 

Educational organizations comprise one of the largest segments of the tax-exempt 
sector, and most of the activities undertaken by educational organizations clearly further 
their exempt purpose. The exempt purpose of intercollegiate athletics, however, is less 
apparent, particularly in the context of maj or college football and men’s basketball 
programs. 

As you know, the National Collegiate Athletic Association (NCAA) represents 
intercollegiate athletics in legislative matters before the Federal government. As the 
Corm’nittee continues its review, I am writing to request information on whether major 
intercollegiate athletics further the exempt purpose of the NCAA and, more generally, 
educational institutions. Your responses to the following questions will assist the 
Committee in this matter. 

Questions Relating to the NCAA’s Educational Mission 

The annual return filed by the NCAA with the Internal Revenue Service states 
that the primary tax-exempt purpose of the NCAA is to "maintain intercollegiate 
athletics as an integral part of the educational program and the athlete as an 
integral part of the student body." How does the NCAA accomplish its purpose 
of maintaining "the athlete as an integral part of the student body"? 



Dr. Myles Brand 
October 2, 2006 
Page Two 

The annual return also states that one of the NCAA’s purposes is to "retain a clear 
line of demarcation between intercollegiate athletics and professional sports." 
Corporate sponsorships, multimillion dollar television deals, highly paid coaches 
with no academic duties, and the dedication of inordinate amounts of time by 
athletes to training lead many to believe that major college football and men’s 
basketball more closely resemble professional sports than amateur sports. The 
NCAA has no control over two of the differences between professional and 
amateur sports: the level of play and the tax exemption for college athletics 
revenue. Beyond rules prohibiting compensation for college athletes, what 
actions has the NCAA taken to "retain a clear line of demarcation" between major 
college sports and professional sports? 

Some representatives from college athletic organizations have justified the tax- 
exempt status of college sports based on claims that high-visibility programs help 
sustain a large pool of student applicants and generous financial contributions. 
Neither of these arguments is valid from a Federal standpoint. Federal taxpayers 
have no interest in increasing applicant pools at one school opposed to another. 
Furthermore, if financial contributions to universities increase based on athletic 
success, contributions to other worthy charities may decline. 

a. From the standpoint of a Federal taxpayer, what benefits does the NCAA 
provide taxpayers in exchange for its tax exemption? 

bo From the standpoint of a Federal taxpayer, why should the Federal 
government subsidize the athletic activities of educational institutions 
when that subsidy is being used to help pay for escalating coaches’ 
salaries, costly chartered travel, and state-of-the-art athletic facilities? 

o Officials from the NCAA, athletic conferences, and universities have explained 
that college football and basketball should be tax-exempt because some 
universities generate a profit from these sports that is used for other university- 
sponsored sports. To be tax-exempt, however, the activity itself must contribute 
to the accomplishment of the university’s educational purpose (other than through 
the production of income). How does playing maj or college football or men’s 
basketball in a highly commercialized, profit-seeking, entertainment environment 
further the educational purpose of your member institutions? 

Educational institutions in other NCAA divisions spend a fraction of the amount 
Division I-A schools spend on their football and men’s basketball programs. 
These higher expenditures are ostensibly for educational purposes. What 
additional educational value is received by participation in Division I-A athletics 
beyond that which is received by participation in other division or intramural 
athletics? If additional educational value is derived from participation in Division 
I-A athletics, does the additional educational value justify the higher 
expenditures? 
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o According to studies, incoming athletes at many universities have lower average 
SAT scores and high school grades than those of the general student body. Do the 
minimum initial eligibility standards currently in place adequately ensure that 
high school athletes can succeed academically at universities? 

In order for a high school student to become eligible to compete in intercollegiate 
athletics, the NCAA requires high school athletes to take a core curriculum of 
academic courses and earn a minimum grade-point average while in high school. 
Why does the NCAA not have similar requirements for athletes during their 
collegiate careers? 

In recent years, there have been many reports of athletes taking college courses 
that lack academic rigor. Several schools have reportedly steered athletes toward 
professors and academic majors that are less challenging. 

a. What actions has the NCAA taken to assess the substance of the courses 
athletes are taking and, more generally, the quality of the education 
athletes receive? 

No Does the NCAA collect information from its member institutions to 
determine whether athletes are disproportionately taking certain 
professors, courses, or academic majors at individual schools? 

c. Would requiring the public disclosure of the professors, courses, and 
academic majors of athletes help ensure that they receive a quality 
education? 

At Division I-A schools, only 55 percent of football players and 38 percent of 
basketball players graduate - compared to 64 percent of the general student body. 
These figures understate the gap between the graduation rates of the general 
student body and athletes, since many regular students fail to graduate for 
financial reasons, which is not an issue for athletes on full scholarships. 

a. Are the NCAA’s member institutions accepting athletes who would not 
otherwise be admitted but for their athletic prowess? 

For twenty years, the Federal graduation rate for male basketball players 
has remained basically unchanged at about 40 percent. Why has the 
NCAA made no progress in ensuring that athletes who play on the court 
also graduate from the schools for which they are playing? 

Co The defending Division I-A national champion in football graduated 29 
percent of its players compared to 74 percent of the university’s student 
body for the class entering in 1998. Similar large differences in 
graduation rates exist at other colleges and universities. Considering this 
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gap, how well is the NCAA accomplishing its tax-exempt purpose of 
maintaining "the athlete as an integral part of the student body’’? 

To improve the graduation rates of athletes, has the NCAA considered 
adopting a rule tying the number of grants-in-aid that can be awarded to a 
member institution’s graduation rates? 

10. The NCAA recently created the Academic Progress Rate to measure the cumulative 
progress made by athletic teams towards a degree. Based on the new measure, the 
NCAA will take a~vay scholarships from teams that do not meet a threshold that is 
equivalent to a 50-percent graduation rate, which is an extremely low standard. 

a. Why is a team penalized only when more than half of its players fail to 
graduate? 

b. Should athletes who are not advancing toward a degree be eligible to 
participate in college sports? 

11. During the last few decades, the NCAA has increased the maximum number of 
football and men’s basketball games that each member institution can. play. This 
year, the NCAA changed the rules to allow schools to play an additional, twelfth 
football game. Also this year, the NCAA approved an increase in the maximum 
number of basketball games teams can play in a season and lengthened the season 
by one week. Including preseason and postseason tournaments, basketball teams 
can now play more than forty games in a season. 

a. Why did the NCAA make these rule changes? 

b. How do these rule changes further the educational mission of the NCAA 
and your member institutions? 

c. How do these proposals help athletes improve academic performance? 

d. At what point does playing additional games have a detrimental impact on 
academic performance? 

12. In 1973, the NCAA adopted a rule prohibiting financial aid from being awarded 
to an athlete for more than one academic year. This rule allows schools and 
coaches to withdraw financial assistance from athletes who do not perform well 
on the field, which may overemphasize athletics at the expense of academics. 

a. Why did the NCAA adopt this rule? 

b. How does this rule further the educational mission of the NCAA and your 
member institutions? 
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Questions Relating to NCAA Finances 

How much total revenue does college sports generate each year? How much do 
your member institutions spend each year on college sports? 

For Division I-A football programs, please provide the following information for 
the most recent year for which you have statistics: 

a. Total annual revenue; 
b. Largest amount of revenue generated by one school; 
c. Total annual expenditures; and, 
d. Largest annual expenditure by one school. 

3. For Division I basketball programs, please provide the following information for 
the most recent year for which you have statistics: 

a. Total annual revenue; 
b. Largest amount of revenue generated by one school; 
c. Total annual expenditures; and, 
d. Largest annual expenditure by one school. 

How" many of your member institutions generate a net profit on the operations of 
their athletic departments (excluding university subsidies such as student fees or 
general school funds and services)? Of the institutions that generate a net profit, 
how many use the profit for purposes unrelated to the athletic department? 

5. At Division I-A schools, what is the average annual expense (including the cost of 
grants-in-aid): 

a. Per athlete? 
b. Per football player? 
c. Per men’s basketball player? 
d. Per women’s basketball player? 

6. According to NCAA expenditure reports, public universities spent as much as 
$600,000 per men’s basketball player during the 2004-05 school year. 

a. How does spending hundreds of thousands of dollars on each men’s 
basketball player further the educational mission of universities? 

b. How much money must be spent by athletic departments to ensure that 
athletes receive an educational benefit from the activity? 
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According to NCAA data, athletic department budgets are growing several times 
faster than the university budgets of your member institutions. In addition, 
athletic department expenses are increasing at a higher rate than athletic 
department revenues. 

a. Why are athletic department budgets increasing faster than university 
budgets? 

b. Why are athletic departments spending money at an increasing rate? 

¯ c. How does spending even more money on Division I-A football and men’s 
basketball further the educational mission of universities? 

d. What actions can the NCAA take to control rising spending? 

The NCAA has entered into an agreement with CBS to televise the men’s 
basketball tournament. According to the terms of the agreement, CBS will pay 
the NCAA an average of $545 million per year in tax-free money. The president 
of CBS Sports was quoted as saying, "There is no more important event at CBS, 
not just CBS Sports, than the men’s basketball championship." 

go How does the transformation of the NCAA men’s basketball 
championship into commercialized entertainment further the educational 
purpose of the NCAA and its member institutions? 

No The NCAA receives 85 percent of its revenues from the sale of television 
rights. What is the influence of television networks on the NCAA’s 
decisions? Please include a description of the influence television 
networks have on the scheduling of games and on the maximum number 
of games allowed to be played in a season. 

Each year, the NCAA distributes more than $100 million from its Basketball 
Fund to Division I institutions. These monies are distributed based on 
performance in the NCAA tournament; each tournament victory earns more 
money for the wilming team’s athletic conference. Rewarding athletic instead of 
academic performance seems to be contradictory to the NCAA’s tax-exempt 
mission, and sends a message to member institutions and athletes that athletics is 
more important than academics. Why does the NCAA distribute more than $100 
million each year based on athletic rather than academic performance? 

10. What percentage of NCAA revenue is spent by your member institutions on 
solely academic matters? 
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11. Coaches’ salaries account for one of the biggest expenses of Division I-A athletic 
departments. According to reports, more than 35 college coaches receive salaries 
of at least one million dollars per year. Sources of revenue to pay these rising 
salaries include student fees, corporate sponsorships, and television deals. Paying 
coaches excessive compensation also makes less revenue available for other 
sports, causes many athletic departments to operate at a net loss, and may call into 
question the priorities of educational institutions. 

Several Division I-A schools pay their men’s basketball coaches four to 
five times more than their women’s basketball coaches. What additional 
educational benefit do men’s basketball coaches provide beyond that 
which is provided by women’s basketball coaches? 

b. What actions has the NCAA taken to encourage its member institutions to 
curb excessive compensation for college coaches? 

Co In 2000, the NCAA repealed a rule requiring all athletics-related coaches’ 
income to be reviewed and approved by the university. Why did the 
NCAA repeal this rule? 

12. Current law allows donors to deduct charitable contributions to educational 
institutions, including contributions to university athletic departments. If the 
donor receives the right to purchase tickets in exchange for a charitable 
contribution, current law allows the donor to deduct 80 percent of the amount of 
the contribution. , 

go What percentage of athletic department revenue at Division I-A 
institutions comes from charitable donations, including donations given 
for the right to purchase tickets? 

b. How much money was donated to Division I-A athletic departments in 
2005, including donations given for the right to purchase tickets? 

13. In 1997, Congress passed a law exempting from taxes qualified corporate 
sponsorship payments received by tax-exempt organizations. 

How has this law affected the use of corporate sponsorships by the NCAA 
and your member institutions? Have corporate sponsorships become more 
prevalent? 

b. How much revenue do corporate sponsorships generate annually for your 
member institutions? 



Dr. Myles Brand 

October 2, 2006 
Page Eight 

If the NCAA is unable to respond to any of the questions in this letter due to lack 
of information, please explain why the NCAA does not compile such information to 
determine whether its tax-exempt mission is being accomplished. 

The information you provide will assist the Committee in its oversight efforts. I 
would appreciate receiving your responses by October 30, 2006. Thank you for your 
cooperation and assistance in this matter. 

Best regards, 

Bill Thomas 
Chairman 

WMT/mr 

cc: The Honorable Charles Grassley 
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PUTTING THE STUDENT BACK INTO THE STUDENT ATHLETE 
Professors Virginia Shepherd (Vanderbilt) & Nathan Tublitz (Oregon) 
Co-chairs, Coalition on Intercollegiate Athletics 
14 Nov 06 

Big time college sports have lost their moral compass. We’re surrounded by disturbing news: 
lacrosse teammates hiring strippers, football players helmet-bashing each other during a game, 
high school recruits partying on private j ets, and athletes charged with a myriad of felonies and 
misdemeanors. Highly paid coaches pad their resumes, deep-pocketed boosters provide non- 
existent jobs to athletes, faculty run fake courses, and administrators admit unqualified student- 
athletes from non-accredited high schools. Add to this mix the billions spent annually for new or 
improved stadiums and arenas with exclusive skyboxes and other five-star amenities for big 
donors, extravagant locker rooms, state-of-the-art training facilities, inflated coaches’ salaries 
and a cadre of tutors to maintain student-athlete eligibility, and it becomes clear that 
intercollegiate athletics is in a serious crisis. 

Intercollegiate athletics traces its origin to the Greco-Roman ideal of building sound minds and 
sound bodies. In the U.S. this tradition has evolved inside the framework of higher education, 
with the modem concept of the "student-athlete". In recent years, however, higher education’s 
commitment to the "student" part of the student-athlete compact has disappeared under an 
avalanche of other priorities, including satisfying unreasonable demands of boosters and alumni, 
promoting a "winning is the only thing" mentality, and encouraging a facilities arms race. The 
result is decreased attention to the student-athlete’s intellectual development, poor student- 
athlete classroom performance, and low graduation rates, particularly among Division IA 
football and men’s basketball players. Higher education has broken its promise to the student- 
athlete. In this most important of contests, the "student" is losing out to the "athlete." 

The problematic state of college sports has not escaped notice of the U.S. Congress. In October 
the House Ways and Means Committee Chair Bill Thomas publicly questioned whether the 
NCAA’s tax exempt status, granted on the basis of its educational mission, remains appropriate 
given the poor academic performance of Division IA men’s basketball and football players. 

To its credit, the NCAA has taken the lead in re-integrating intercollegiate athletics into higher 
education and insisting that the educational experience of the student athlete is paramount. In the 
past several years the NCAA has instituted several important measures to improve student- 
athlete academic performance such as tightening academic admissions requirements for 
scholarship athletes, coupling athletic eligibility to academic progress, and penalizing athletic 
teams with low graduation rates. These are significant advances, yet intercollegiate athletics 
continues to drift far beyond its original educational purpose. 

There is a serious need for reform, and we need immediate action on five key issues: academic 
integrity; student-athlete welfare; governance of athletics at the school and conference levels; 
fi scal responsibility and transparency; and over-commercialization. 

The NCAA has begun to address these issues with last month’s Presidential Task Force Report 
on the future of Division IA athletics. The report proposes numerous remedies, including 



stronger leadership by collegiate presidents, adherence of all athletic activities to institutional 
academic values and principles, insistence on fiscal transparency, and inclusion of faculty in 
athletic governance. The report’s weakness is that its proposals are recommendations rather than 
enforceable policies. It is unlikely that any individual institution will voluntarily walk down the 
reform path alone. 

Meaningful reform will only occur when college presidents work together with the NCAA to 
institute mandatory nationwide changes. One stakeholder group the presidents and the NCAA 
should look to for support and guidance is the faculty, the institutional stewards of academic 
integrity. Several national faculty groups, including the Coalition on Intercollegiate Athletics, the 
Faculty Athletic Representative Association, and the Division IA Faculty Athletic 
Representatives, are committed to athletic reform. Other national groups such as the respected 
Knight Commission are also eager to help. 

The fundamental rationale for intercollegiate athletics is that important life skills can be learned 
by meshing academic excellence with the discipline and values of sports. This goal cannot be 
realized if we abandon the principle that academic achievement is essential to the personal 
development of student-athletes. Experience suggests, however, that many sports programs don’t 
take academic goals seriously, and let athletic commitments overshadow academic work. Left 
unchecked, prime time college sports will continue to undermine academic integrity, which is the 
moral compass of higher education in the classroom and on the playing field. 

COALITION ON INTERCOLLEGIATE ATHLETICS CO-CHAIRS 

Professor Virginia Shepherd 

Vanderbilt University 

Nashville TN 37232 

phone: 1-615-322-7140 

e-mail: v!rginia.l, shepherd@vanderbilt.edu 

Professor Nathan Tublitz 

Institute of Neuroscience 

University of Oregon 

Eugene OR 97403 

phone: 1-541-346-4510 

e-mail: tublitz@uoneuro.uoregon.edu 

The Coalition on Intercollegiate Athletics (COLA) is an alliance of 53 Division IA university 
faculty senates whose aim is to promote comprehensive reform of intercollegiate sports. This op- 

ed article was approved by the 15 member COIA Steering Committee. 



Dear Ginny: 

Below please find a draft of a letter to the SC plus a letter from 

Peter Nicholson. Please send me your comments on both and 

let me know if you think sending out this letter to the SC is ok 

with you. 

Cheers, 

Nathan 

Dear COlA SC: 

Ginny and I are beginning the process of developing the ideas 

for a paper to be brought to the COIA mezioership for 

adjustment and hopefully adoption at the May Stanford 

meeting. 

Our initial idea is for the paper to focus on where faculty think 

athletics should be in i0 years and to provide a blueprint of 

ideas to get us there. 

An alternative suggestion, thoughtfully proposed below by SC 

me~er Peter Nicholson, is to write a paper to faculty focusing 

on faculty issues. 

I see either alternative as eminently viable. I also see a paper 

that fuses the two ideas as a third possibility. 

My question to you all is which, if any, of the above ideas do 

you prefer? And if neither, do you have a better alternative. 

We would like to start writing the first draft of the paper 

relatively soon, so please respond as quickly as you are able 

and also please respond to everyone on the list. 

Many thanks and happy mid January to you all! 

Nathan 

Forwarded message follows 

Nathan, 

I think that at some point recently you asked for some 

suggestions on our agenda for the spring meeting. I had 

planned to spend some time over the break going over the 



documents we have gotten recently. That didn’t happen, but I 

did spend a lot of time on airplanes recently, and there I had a 

chance to reflect a bit on what COIA might do next. 

When we met last, we had a clear agenda because we had a 

clearly defined audience: the document that we prepared was 

intended for the President’s commission, and it was written in 

response to their request. For this spring, I think the first thing 

we might need to decide is again who our audience is, and I 

think that the most appropriate audience, this time, might be 

the faculty senates that we represent. The commission’s report 

mentioned the importance of faculty governance in athletics, 

but it didn’t give the faculty as much prominence as we hoped 

to see. I would like to see us exhort our colleagues to assert 

their role, but equally importantly, I think we might be able to 

provide some useful specific guidance on what they can do and 

how to do it. 

For instance, we have recently encouraged the senates to 

gather and the evaluate information about the academic 

performance of athletes, but if the response of the members of 

my senate is typical, then there might be a lot of faculty who 

are wondering how and where to begin and what kind of 

information to gather. I know I had these questions too upon 

becoming FAR, and it took me a while to figure out what data 

were available and how they could be used. I think therefore 

that it might be very helpful if we prepared a guide to gathering 

and analyzing data in at least these areas: 

i. Graduation rates (the three metrics used by the NCAA; their 

relative usefulness; how to find comparative data) 2. Academic 

performance (e.g. as measured by GPAs) 3. Quality of 

education issues: e.g. majors and courses heavily populated by 

athletes 4. Admission standards (accessing and using 

Clearinghouse data; finding a suitable comparable for the 

student body generally) 

These are all areas in which faculty should have oversight and 

in which specific figures are often very revealing. We could 

also suggest ways of looking into at least two important policy 

issues, missed class and travel policies, and the types of 

academic assistance that are available to student-athletes. 

(Some examples to follow -- and some to avoid --- might be 

useful here.) And finally, we could pool our experience and put 

together some suggestions on how faculty can take more 

control of academic policy for athletes. Working with the FAR 

would be one important topic; using NCAA rules (such as the 



"good academic standing" rule) for leverage is another; and I 

think we could also suggest ways in which faculty can use 

conference rules as a way of shaping academic policies. 

In other words, I’m thinking of moving beyond defining our 

goals (which we have done very well, I think) to offering 

practical advice on how faculty can proceed on their own 

campuses. Faculty have been cut out for so long, it seems to 

me, that many don’t know where to start. Maybe we can help 

them. 

all best wishes, 

PN 

End of forwarded message 

Professor of Biology 

Institute of Neuroscience 

University of Oregon 

Eugene, Oregon USA 97403 

phone: 541-346-4510 

fax:: 541-346-4548 
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NCAA Talk 06 Jan 07 
Integrating Athletics into Academics papel 
N. Tublitz 

I want to start with the following news article published last September: 

SARASOTA, FL--Bowing to pressure from alumni, boosters and students, Florida State 
University athletic director Dave Hart Jr. announced yesterday that FSU would phase out all 
academic operations by 2010 in order to make athletics the school’s No. 1 priority. "It’s clear that 
Florida State’s mission is to provide the young men and women enrolled here with a world-class 
football program. Eliminating academics will allow us to focus on being No. 1 every year," Hart 
said. "While academics may" bring a certain amount of prestige to an athletic program, national 
polls clearly show that our non-athletic operations have become a major distraction." FSU’s 
restructuring will begin by eliminating the College of Arts and Sciences on January 1 st. 

This article, from the satirical publication "The Onion", is, of course, completely fabricated. Yet 
how many of you paused for a second before deciding this was not true? Why did you hesitate? 
Because big time college sports is compromising the academic values of our higher education 
institutions. 

We’re surrounded by disturbing sports news: Lacrosse teammates hire strippers, football players 
helmet-bash each other during a game, and athletes are charged with a m,vriad of felonies and 
misdemeanors. The problems are not limited to student-athletes: we’ve seen highly paid coaches 
pad their resumes, deep-pocketed boosters provide non-existent jobs to athletes, faculty run fake 
courses, and administrators admit unqualified student-athletes from non-accredited high schools. 

On my campus, the University of Oregon, we fly 17 yr old recruits into Eugene on private jets, 
have 33 different football uniform combinations, and spend millions on an extravagant locker room 
stocked with video games and big screen TVs. Oregon spent more on renovating its stadium a few 
years back for 6 days of football a year than the annual US effort to prevent AIDs in sub-Saharan 
Africa. We just a~mounced a plan to build a state of the art $4M academic learning center only for 
student-athletes that will be larger and better equipped and staffed than the same facility for our 
other 20,000 students. And on a campus that is always begging for academic monies, we somehow 
found $2M to buy out the contract of the athletic director. As my Jewish mother says, "I should be 
so lucky". Similar stories abound on other campuses. 

It is clear that intercollegiate athletics is in serious difficulty. Big time college sports has lost its 
moral compass. 

Intercollegiate athletics traces its origin to the Greco-Roman ideal of building sound minds and 
sound bodies. In the US this tradition has evolved inside the framework of higher education, with 
the modem concept of the "student-athlete". In recent years, however, higher education’s 
commitment to the "student" part of the student-athlete compact has disappeared under an 
avalanche of other priorities, including satisfying unreasonable demands of boosters and alumni, 
promoting a "winning is the only thing" mentality, and encouraging a facilities arms race. The 
result is decreased attention to the student-athlete’s intellectual development, poor student-athlete 



classroom performance, and low graduation rates, particularly among Division IA football and 
men’s basketball players. Higher education has broken its promise to the student-athlete. In this 
most important of contests, the "student" is losing out to the "athlete." 

To its credit, the NCAA has taken the lead in re-integrating intercollegiate athletics into higher 
education and insisting that the educational experience of the student athlete is paramount. In the 
past several years the NCAA has instituted several important measures to improve student-athlete 
academic performance such as tightening academic admissions requirements for scholarship 
athletes, coupling athletic eligibility to academic progress, and penalizing athletic teams with low 
graduation rates. These are significant advances, yet intercollegiate athletics continues to drift far 
beyond its original educational purpose. 

There is a serious need for reform, and we need immediate action on five key issues: academic 
integrity; student-athlete welfare; athletic governance at the school and conference levels; fiscal 
responsibility and transparency; and over-commercialization. 

The NCAA has begun to address these issues through the recently released Presidential Task 
Force report on the future of Division IA athletics. The report proposed numerous remedies, 
including stronger leadership by college presidents, adherence of all athletic activities to 
institutional academic values and principles, insistence on fiscal transparency, and inclusion of 
faculty in athletic governance. The report’s weakness is that all its proposals are recommendations 
rather than enforceable policies. It is highly unlikely that any individual institution will voluntarily 
walk down the reform path alone. The NCAA must not rest on its successes - it must continue to be 
at the forefront of athletic reform and turn the Presidential Task Force proposals into NCAA by- 
laws. 

Meaningful reform will only occur when the NCAA works together with college presidents and 
other stakeholder groups to institute mandatory nationwide changes. One stakeholder group the 
presidents and the NCAA must look to for support and guidance is the faculty, the institutional 
stewards of academic integrity. 

Several national faculty groups, including our group, the Coalition on Intercollegiate Athletics as 
well as the Faculty Athletic Representative Association, and the Division IA Faculty Athletic 
Representatives are fully committed to athletic reform. Other national groups such as the respected 
Knight Commission and the College Sports Project are also eager to help. Athletic reform will not 
succeed until the NCAA and college officials partner with faculty. 

The bottom line is this: The fundamental rationale for intercollegiate athletics is that important life 
skills can be learned by meshing academic excellence with the discipline and values of sports. 
This goal cannot be realized if we abandon the principle that academic achievement is essential to 
the personal development of student-athletes. Experience suggests, however, that many sports 
programs don’t take academic goals seriously, and let athletic commitments overshadow academic 
work. Left unchecked, prime time college sports will continue to undermine academic integrity, 
which is the moral compass of higher education in the classroom and on the playing field. It is time 
to put the student back into the student-athlete. 
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"’lhe university was not created nor is it funded to be in the entertainment business. 7he 

pub#c trust we hoM is to teach, to engage in crea#ve research and to serve the citizens of 

this state. Has our priority now changed to win at the highest price ?" ... William Friday, 
president emeritus of the UNC system and 15-year co-chairman of the Knight 
Commission stating his strong displeasure at the almost $2-million annual compensation 
package for new Tar Heels football coach Butch Davis, Greensboro (NC) News and 

Observer, 12-08-2006. 

"~7~en the pub#c -- both local and en masse -- begin to be#eve that the value of the 
ins#re#on is to be measured by the success of its athle#cs teams, the core mission of the 

university is threatened. The central role of the faculty is ignored in favor of winning the 

big game or recruiting the next young man with athletics star potential. And the abi#ly of 
the university to successfully educate and push forward the boundaries of knowledge and 

the creative arts is compromised." NCAA President Myles Brand at the NCAA Annual 
Convention 01-08-2005. 

Intercollegiate sports are in serious crisis. One has to look no further than the nation’s sports pages to 
read about athletes misbehaving, highly paid coaches padding their resumes, and deep-pocketed boosters 
providing non-existent jobs to athletes. We’ve seen reports of faculty running fake courses, athletic 
department personnel writing papers for their students, and administrators admitting unqualified student- 
athletes from non-accredited high schools. The situation is made worse by a lack of institutional fiscal 
restraint. For example, coaches’ pay is often triple or more than that of the University President, 
institutions strain their budgets to finance expensive state-of-the-art athletic facilities, fund-raisers over- 
emphasize athletics because it is good for their bottom line, and athletic dept budgets grow two to three 
times faster than the rest of the university. Because of the need to find additional revenues to pay the 
high price tag on these choices, higher education institutions are forced to employ marketing techniques 
and make athletic decisions that sometimes are contrary to the their academic mission. The integrity and 
reputations of our academic institutions are being threatened by the current state of college sports. 
Reform is not only needed, it is necessary to avoid further damage to our higher education institutions. 

The sports reform movement in the US dates back to 1883 when Harvard and other eastern institutions 
attempted to limit sports commercialism and restrict college sports to amateurs. The proposed reforms 
were sent to 21 eastern universities but were adopted only by Harvard and Princeton. Since then, sports 
reform groups and ideas have come and gone with few if any reforms having been put into practice. 
Their lack of success during the past 120+ years is due to many reasons, two of which are a lack of 
faculty involvement and an inability to develop consensus among the maj or stakeholder groups involved 
in intercollegiate    sports.    The    Coalition    on Intercollegiate Athletics    (COIA; 
w~-.neuro.uoregon.edui~tublitziCOIAiindex.html), an alliance of 54 Division IA university faculty 
senates, was established in 2002 to serve as the faculty voice on athletic issues and to work with other 
national groups to develop and implement a cohesive sports reform plan that maintains academic 
integrity. 

The COIA believes that the faculty is the gatekeeper of academic integrity on our campuses. Faculty 
members are specifically responsible developing and upholding academic standards, maintaining 
intellectual rigor, monitoring student performance, providing career opportunities, and facilitating 
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personal gro~vth. The faculty is historically and, at some institutions, legislatively mandated to oversee 
all aspects of student life. The faculty adheres to two fundamental principles: 1) that all students be 
treated fairly and equally, and 2) that all students are provided with opportunities to succeed 
academically while at university. These principles are put at risk by the current direction of college 
sports. The problems facing intercollegiate athletics will not be resolved without the advice, consent and 
full cooperation by the faculty. The NCAA’s Presidential Task Force report in October 
2006(www2.ncaa. orgiportalilegislation_and_governanceicommitteesifuture~ask forceifinal_report.pdf) 
acknowledged the essential role of faculty in resolving the current crisis in intercollegiate sports. 
Former Haw’ard University president Derek Bok says in is 2003 book, Universities in the ~/larke(place: 

"Of all the major constituencies in a universiO,, faculty members are in the best position 
to appreciate academic values and resist on their obserwmce. Since the), work on 

campus, they are better suited than trustees to observe what is going on. They have the 
most experience with academic programs and how they work. Most of all, they have the 
greatest stake in preservingproper academic standards and principles, since these values 

protect the integrity of their work and help perpetuate its qua#~’. " 

The specific aims of this paper are to identify the current problems in intercollegiate athletics that are 
undermining the integrity of higher education, and to elucidate specific remedies for these problems. 
Our ultimate goal is to develop a national consensus on these solutions in the next 5 years in order to 
bring athletics into alignment with the academic mission of our higher education institutions. 

The COlA and Collaboration 
During it six year lifespan, the COIA has established strong 
relationships with a number of groups focused on reform in 
intercollegiate athletics including the NCAA, the Knight 

Commission, the National Association of Athletic Academic 
Advisors (N4A), the Faculty Athletic Representatives 

Association (FARA), Division IA Faculty Athletic 
Representatives (DIA FARs) and the Association of Governing 
Boards. In addition, COIA leaders have presented at a variety 
of conferences, served on national and conference panels, 
organized and led a variety- of regional and national faculty 
meetings, and met with numerous sports groups including 
athletic directors. The COIA has also developed and 
maintained good working interactions with ~o other faculty 
groups, the American Association of University Professors 

Association ~?f Governing Boards (AGB." 

www.agb.org) 

American Association of University ProJbssors 
iAA UP: ~,w.aaup.orgj 

Division [~ Facul~’ Athletic Represent#yes 

Faeulg, dthleacs Representa~ves Association 

~4: o~. elon.edu/ncaafitra~&ra.h~) 

Knight Commission 

(www.awightcommission. o~) 

~ational Associaaon o[)ithletic Academic 

Advisors ,N4A: www.nJbura.org) 

~tional Collegiate A thletic A ssocia#on 

,NC~: www. ncaa.or~ 

The Drake Group (Www.thedrakegroup.org¢ 

(AAUP) and the Drake Group, an organization committed to defending academic integrity in the face of 
the burgeoning college sports enterprise. This relationship building effort has enabled COIA to provide a 
missing and much needed faculty senate voice on sports reform issues at the national level with all 
groups and in particular with the NCAA, though whom many sports reform efforts much be directed.. 

A key partner in the COIA reform efforts has been the NCAA. Established in 1905, the NCAA mission 
is to "govern competition in a fair, safe, equitable and sportsmanlike manner, and to integrate 
intercollegiate athletics into higher education so that the education experience of the student-athlete is 
paramount" (ww~v.ncaa.org). Under the strong leadership of NCAA President Myles Brand, the NCAA 
in the past five years has promulgated a series of unprecedented changes whose goals have been to 
strengthen the academic performance of athletes and to re-establish the primacy of academics in 
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intercollegiate athletics enterprise. These changes include revising initial college eligibility standards to 
require high-school students to successfully complete 14 core courses in English, history, sciences and 

mathematics with at least a 2.0 grade-point average; adopting the Academic Progress Rate (APR) to 
monitor academic progress throughout an athlete’s academic career; and, instituting the Graduation 

Success Rate (GSR) to measure athletes’ graduation rate on a per sport basis. Failure to achieve 
minimum thresholds as defined in each of these changes lead to penalties which, in the case of the APR, 
result in loss of scholarships. Although the NCAA has made strides in promoting academic reform, the 
jury is still out on whether these measures will lead to improved academic success. 

The NCAA report "The Second-Century Imperatives" is its most recent reform effort. Issued in October 
2006 by a 50-member presidential task force (PTF), it assessed the current state of intercollegiate 
athletics from a presidential viewpoint and suggested a wide range of improvements. The primary 
message of the PTF report was "taking reform home," a call for university presidents to work with their 
faculty to initiate reform on their individual campuses. The PTF made many thoughtful 
recommendations to resolve some of the issues facing college athletics but did not go far enough in 
detailing specific changes or provide a pathway for implementing its recommendations. The current 
paper is COIA’s attempt to take those next steps. 

Over the lifetime of the COIA, the organization 
has drafted three white papers and two reports 
focusing on reform in college sports. The COIA 
papers proposed best practices to guide campuses 
in developing policies appropriate for their local 
programs. Each paper has focused on a specific 

area of reform, with the 2003 Framework 
outlining the general reform agenda and mission 

of the COIA, the 2004 Governance document 
defining specific roles for faculty in athletic 
decisions, and the 2005 Academic Integrity in 
Intercollegiate Athletics paper dealing with issues 
ranging from admissions to athletic advising. 
COIA’s reports to the NCAA Presidential Task 
Force (2005) and to the NCAA Working Group 
Reviewing Initial Eligibility Trends (2006) have 

COIA POL1CY PAPEt~ 

(www.neuro. uoregon, e&¢JLtublitz/COIA/policypapers, htm) 

Framework for Intercollegiate Athletics Reform (2003) 

Campus Athletics Governance: the Facul& Role: 

Principles, Proposed Rules, and Guidelines (2004) 

A cademic Integri& in Intercollegiate Athletics: Principles, 

Proposed Rules, and Guidelines (2005) 

COlA REPORTS 
(www. neuro, uoregon, edu/’.~tublitz/COIA/~"eports.htm) 

A Report to the NCAA Presidential Task Force (2005) 

Report to the NCAA Working Group to Review Initial 
Eligibiliw Trends (2006) 

further elaborated our concerns and remedies. The current document brings together all of these 
concepts and recommendations plus several new proposals in order to serve as a comprehensive 
roadmap for the effective and lasting reform of intercollegiate athletics. The following sections propose 
specific actions to be implemented at the local, conference, or national levels, as well as strategies for 
implementing these actions. 

Principles  [.i  derlyi  g the Pr( posed 
The current direction of intercollegiate athletics is increasingly at odds with the educational mission of 
our higher education institutions. The problems created by the success of college sports threaten the 
academic integrity and financial stability of our universities and colleges. Until reforms are 
implemented, the problems caused by the sports enterprise will continue to escalate. Bringing college 
sports back into alignment with academic goals requires acknowledging the need for reform, generating 
agreement among all stakeholders to work together, identifying specific problems, and developing real 
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~vorld, functional solutions. 

The reforms presented in this paper have the following principles as their underlying foundation: 

Intercollegiate athletics must be in alignment with the educational mission of the 
institution. The fundamental mission of a university is academic in nature. Higher education 
institutions provide educational opportunities, promote personal growth, and generate and 
disseminate knowledge. College athletics must adhere to and support the institution’s academic 
mission in all its activities, including providing students with opportunities to succeed 
academically while at university. 

College sports must adhere to the collegiate athletic model. The benefits of college sports are 
tangible: they develop life skills and character in athletes, create a focus for the campus 
community, and maintain relationships between universities and its alumni and public. However, 
the primary reason for college athletes to attend university is to receive an education. Their 
athletic endeavors are entirely subsidiary to their educational goals. Unlike professionals, college 
athletes do not receive financial compensation for their athletic efforts other than ~vhat is allowed 
by NCAA rules. The goals associated with athletic participation must complement rather than 
supplant the goals of education and personal growth. 

Proposed Ret )rms 

Significant change in the direction of intercollegiate athletics requires reform in four overarching areas: 
academic integrity and quality; athlete welfare; campus governance of intercollegiate athletics; and 
fiscal responsibility. For each area, we identify the current problems and propose realistic reform 
measures that in our opinion are the most urgent and ~vhich require immediate implementation. For each 
reform we also include the level at which it should be implemented, e.g., local at the individual 
institutional level, regional at the conference level, or national through action by the NCAA or Congress. 

The reforms below are the product of much discussion by COIA members. The NCAA, AGB, FARA, 
Division 1A FARs, the Knight Commission and the Drake Group were sought out for advice on 
previous drafts of this paper, and we much appreciate their thoughtful input. The final version of the 
paper incorporates many of their suggestions and comments. 

Academic I~tegrity and Quality Reforms 

"The academic integrity of an institution is primarily in the hands of the faculty." NCAA 
President Myles Brand at the NCAA Annual Convention, 01-05-2005. 

"If the Knight Commission felt that everything was going on as it shouM be, there 
wouldn’t be a Knight Commission." Amy Perko, executive director of the Knight 
Commission, in response to a question about whether a plan for stricter academic 
standards is working, Chronicle of Higher Education, 09-14-2006. 

As gatekeepers of academic integrity and quality, the faculty is primarily responsible for the education 
and welfare of all students. Maintaining academic standards for athletes however has become 
increasingly problematic. Many athletes are admitted in spite of not meeting admission requirements. 
When in school, athletes’ choice of major is limited, courses must fit into their athletic schedules, tutors 
are employed to facilitate quick completion of assignments, and classes are missed for athletic travel and 
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competition scheduling. The faculty is not blameless; we are sometimes passive accomplices in 
encouraging athletes to avoid their scholastic responsibilities. The faculty has failed to exercise our 
responsibilities and have allowed administrators and trustees to control athletics to the detriment of 
academics. The net effects are poor graduation rates particularly among participants in division 1A 
revenue sports, and inappropriate preparation of athletes for non-athletic careers after completing their 
college sports eligibility. In short, we are not doing our jobs in properly educating our athletes or getting 
them ready for the real world. Faculty must take the lead in pressing for academic reforms. 

1.1.1 General admissions poIicies sho~dd be the same for all smdent:s, aflflet:es and non-athletes. The basic 
principle is that the combined grade point average and SAT scores of athletes as a group and by 
sport should be at the 5()t~’ percentile of that oft:he entering freshman class. Campus admin:istrations 
and campus :thculty govema:ace bodies sbmfld won together to develop these policieso This applies 
to freshma:a a:ad transfer st~de~ts. [COIA 2005 Report to NCAA Presidential Task Force, section 
VIII recommendations 1 & 3, national and local] 

AthIetes should be admitted based on ~heir poten:tial :for academic success and not primarily on their 
athletic con*fibtxtion to the mstimtio~. /COIA 2005 Report to NCAA Presidential 7"ask l,brce, 
section l~TII goal 2, national and local] 

1.1.3 The perce~tage of athlete special admits sho~ld be proportio~ml to the percentage of athletes i~ the 
m~de:~gra&m*e student body,/New; nationa! and local] 

1.1.4 NCAA fieshman admission standards should be elimi~:mted a~:~.d replaced wit:h institnfional 
stm~dards. [New; national and local] 

1.1 ~5 Ir~stitutio~s sbot~ld ~ot rely on mir~ority student a, bletes to increase the diversity of the general 
student population. ~New : local] 

1,2 ~2 

.2.3 

1.2.4 

The Primacy ~f Academics 

Freshma:~ a~d tra~s}’ers should be h~eligible for interc.ollegiate competition until they are m 
residence [br a minim~m of one year m~d achieve minimum academic performance standards. [New; 
naaonal] 

Athletic eligibiliU shou]ld be dependent on the mamtena~ce of a minimum GPA of 2.0. [New; 
national and local] 

Athletes shotdd be encouraged to choose the m~jor of their choice and have ftdl access to academic 
classes and programs of interest withom: explicit or :implicit aflflet:ic co~:~sequences. [New; national 
and local/ 

The APR arid GSR should be revised to improve graduation rates, including more severe pe~mlties 
to no~>complimat teams mad institutions. [New; national] 

Campuses should collect daa o~ athlete enrollme~t m~d grades by cot~rse section, mc~udi~g course 
GPAs, and dam o~:~. choice of rn~-~ior, :for each individual sport. These dam should be conveyed to the 
campt~s :tSaculty governm~ce body (i.eoo Faculty Senate or equiva]lent) and the Cm~pus Athletic Board 
ens~rh~g that the mmWmity of mdividnaI smdent:s is protected to the degree provided by law. 
[COIA 2005 Academic Integrity in Intercollegiate Athletics, section 3.1, national and local] 
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’7 am very disappointed in a number of our student-athletes for their failure to respond 

appropriately to their academic goals and responsibilities. I also deeply regret that our 
,system of monitoring the academic progress ().four student-athletes jktiled to achieve our 

desired inten#on." Purdue-Calumet Vice Chancellor Rob Jensen, after the NAIA school 
canceled the remainder of its men’s basketball season and accepted the resignation of its 
coaching staff after eight of the team’s 14 players were declared academically ineligible, 
Associated Press, 12-29-2006~ 

’7 look at my coach as a good role model for the school." Sami Wylie, senior guard for 
Lincoln University (PA), which pounded Ohio State-Marion 201-78, setting a new- 
Division 3 scoring record, New York Times, 12-09-2006. 

Athletes are not always treated respectfully by their colleges and universities, nor do higher education 
institutions always place the athletes’ academic or personal growth goals at top of their priorities. 
Instances of alleged or documented mistreatment of athletes by athletic department personnel and lack 
of formal recourse procedures are alarming. For example, athletic scholarships are sometimes not 
renewed because of circumstances beyond the athlete’s control, such as injury, health problems, or 
family responsibilities. Loss of a scholarship forces some athletes to drop out of school for lack of 
resources. Other factors, including athletic scheduling and isolation from the rest of the student body, 
also affect athlete welfare. Competitive scheduling becomes an impediment to learning when seasons 
extend past a single semester or term, sports have multiple competitive seasons, individual competitions 
and tournaments conflict with final exams, and historically rare weekday competitions in the revenue 
sports of football and basketball now are commonplace. Isolation of athletes is often the result of being 
housed in separate facilities, eating at athlete-only training tables, taking classes dominated by athletes 
and studying in athlete study halls. Separate academic advising facilities for athletes only encourage this 
isolation. Institutions need to remedy these issues in order to enable athletes to participate fully in 
campus life both academically and socially. 

2ol 
AtlMefic,~ Scl[~larslhiE~" 

Athlet:ics scholarships shot~ld be awarded on a year-by-year basis w:i~h the presumption that they 
should be renewed t~p to [bur times ~br a torn asvard of five years, or until graduation, whichever 
comes first, t~)r students ~ho are in good academic stranding, col~t2m~ to cm~pns codes for stt~del~t 
behaa,~ior, conform to the a:t:hletics department’s standards of co~dt~ct, and adhere to team 
Jns-titt~tio~s shonld establish criteria and a mechm~ism ti>r revoking a scholarship. The final authority 
for ,vvok:i:ng a scholarship should rest with ~he chief academic officer. A s~udent awarded an athletics 
scholarship ~.ho is no longer pa:rticipatmg in athletics shot~ld be cotmted agmnst the NCAA maximum 
n~m~ber of awaNs ii)r that sport, tmJess the scholarship is ,vvoked. [COIA 2005 Academic Integrity in 
Intercollegiate ANletics, section 2.1; national] 

2.1 ~2 Athletics scholarships shonld be awarded o~ :[5nar~cial ~eed or academic merit g~wtmds./COIA 2005 
Academic Integrity in Intercollegiate Athletics, section 2.1; national and local] 
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2.2 Competitive $chedul~nR 

Divided competitio~:~, seasons (e.g. golf; baseball) should ~:~.ot be pemfitted.. [COIA 2005 Academic 
l~Wgri~ in 1.Wrco!le~aW A thletics, section 4. 3.2; .a~o.a! and regio.a!/ 

2.2.2 Competitive seasons should, not exIend past a single academic tem~ or semester. [COLA 2005 
Aca&mic Inwg~q& in Inwrcollegiaw Athletics, section 4. 3; national and regional] 

2.25 Indivi&ml afl~letic competitions shmfld not be sche&fled on or ~ear exmt~ ~,eek. /COIA 2005 
Aca&mic Inwgrity in Inwrcollegiaw Athletics, seclion 4. 3.6; national, regional and local] 

2.2.4 Individual a~hletic competifio~s and associated travel shonld be scheduled to minimize lost class time. 
/COIA 2005 Aca&mic Inwgri& in Inwrcollegiaw Athletics, section 4. 3; na~onak regional and local] 

Athletes should be viewed arid treated as much as possible like other students ~,ith extracurricular 
commitments. [COIA 2005 Report to NCAA Presidential Task Force, section 1/7I recommendation 2a; 
local] 

2~3.2 Administrators, fac~lty a~:~.d aflfledc departrnen:~s s]ho~ld midgate fl~.e time demand on ad~letes to allow 
them to p~rsue the full range of educadonaI experiences ope~ to edger students. [COIA 2005 Report to 
NCAA Presidential Task Force, section l~TI recommendation 2b, local and regional] 

2.3.3 Academic advising a~d academic support %r athletes sho~ld be structured to give ahletes as valuable 
and memfingflfl an educa*h:mal experience as possible m~d not j ust to maintain fl~eir athletic eligibility. 
[COIA 2005 Report to NCAA Presidential Task Force, section ~7I recommendation 2c; local and 
regional] 

2.3.4 Life skills and persona]l development programs :for aflfletes sho~ld have as a goal the integration of the 
athlete rote the rest of the studen* populatio~. ~COIA 2005 Report to NCAA Presidential Task Force, 
section l~TI recommendation 2< local] 

2.4 Cam~ratien of Academic Advisi~tg. for Athletes 

2.4.1 The academic advising [~acility ~{br a, hletes should be regnlarly assessed by an academicoside review. 
[COIA 2003 Framework for Comprehensive Athletics Reform, section I. 4, local and national] 

2.4.2 The academic advisi~g facility’ for ahletes sho~fld report through the existing academic advising 
structure. [COIA 2003 Framework for Comprehensive Alhletics Reform, section L4, local and 
national] 

Athletic academic advisors should be appoir~ted by m~d ~.ork ~br the existing academic advising 
strt~cmre. [COIA 2003 Framework for Comprehensive Athletics Reform, section L4; local and 
national] 
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"A president is a person who #ves in a big house, begs .for money, and runs a power 

mower in a graveyard. He makes a lot of noise up top but nobody below is #stening. " 
University of Hartford President Walter Harrison at the Street and Smith’s Intercollegiate 
Athletics Forum in New York City, 12-06-2006. 

"The bad part is (the athletic departmenO is something that has to be waWhed so 
carefully because when you get in trouble, it’s something you get hammered on all across 

the nation, fi’om the press and your own constituents." Karen HolbrooL president of 
Ohio State University, providing an explanation for the sizable amount of time spent by 
university presidents on intercollegiate athletics. Indianapolis Star, 01-09-2006 

it is universally agreed that athletics programs, like all other programs at universities and colleges, in 
theory adhere to and support the academic mission. Whether this occurs in practice, however, is 
debatable. The goals of athletic departments frequently differ from those on the academic side. 
Communication between senior athletic department personnel and campus faculty leaders is often 
minimal. Importantly, the faculty is not included in athletic department decisions impact the education 
of our athletes and/or on other academic related issues. The ultimate responsibility for integrating 
athletics into academics lies with university presidents. Effective presidential leadership on this issue 
will only occur as a result of close consultation with and advice from faculty through established faculty 

governance structures. 

3.2 

3.3 

3.4 

Campus G~vernance ef lmercelIeg~ate AtMet[cs 

Each NCAA member institution should establish, a Campus Athletic Board The charge of fi~is Board 
should be to momtor and oversee campus intcmo~legiate athletics. A m~jority of Board membe:rs 
shouM be teachh~g f~muky who shouM be appointed or e~ected thro[~gh mles estaNished by the canpus 
~hculty govcma~ce body (i~., Faculb~ S~na~e or equivalent*). The chai:r of th~ Board should be a s~mor 
(tenured) f~muky member. "]lae FaculU Addetic Repmse~ta~ive should be an ex officio voting or non- 
voting member of the Board. [COIA 2004 Campus Alhletic Governance - the Facully Role, section 2B; 
local and na#onal] 

M~ior a*hletic depamnent decision, s (e.g.~ hiring of head coaches m~d ahletic director, changes in the 
total number of h~.tercollegiate spot:s, initiation of m:~ior capital projects, et:c) should be made in 
constdmtion ~,ith :~Scuky leaders and thmt@~ :~Scuk.y governance chamae~s. /COLA 2005 Report to 
NC~ Presi&nhal Task Force, section ~7I recommendation l b; local and national] 

The Faculty AtMetic Representative (FAR) shot~ld be appoh~ted by the U~iversity Preside~t after 
meaning:rid consukatiou with the campus fi~culty governance body’ (i.e. Faculty Se~:mte or equivalent). 
The FAR appointment should be made ~br a specific term m~d a myself, of the pedbrmance of the FAR 
should take place prior t:o reappointmen:t. Such a review should include meamugfi~l participatiou by the 
campus :~Scuky governance body, or the Campus Athletic Board if no elected l~culty govemm~ce body 
exists. [COIA 2004 Campus AtMetic Governance - t~e Facul~ Role, section IB; local and national] 

The Athledc Director, Faculty Athletic Representative aa~d the Campus Athletic Board chair should 
report or:dly ouce a year to the campus ~i-~culb- governance body (i.e., Faculty Seua~:e or equivalen:t). 
[CO1A 2005 Report to NCAA PresMential I~sk Pbrce, section VII recommendation lc, local and 
regional] 
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3.5 The AthIetic Director shot~ld report to Provost or the campu.s’ chief academic officer. [New; local and 
regiona!/ 

3,6 T~e NCAA shot~ld ammally reques~ from faculty leaders of cm~pus fh.culW governance body (i~e,, FacialW 
Senate or equivalent) co~firmation flint the PaculU has been able to fulfilI its responsibilities in regard to 
athletic govemanc< or specification of ~be obsta.cIes tha~: ha~:e prevented it ~om doing so. [COIA 2004 
Campus Athletic Governance - the FaculO~ Role, section 3A, local] 

Fiscal Responsibility Reforms 

’7 can’t change the .fact that surgeons make 10 times what English majors do any more 

than I can control what a succes~ful f!~otball coach makes. These are the reaOties of the 
marketplace." University of North Carolina Chancellor James Moeser, justifying the 
hiring of new football coach Butch Davis for $1.86 million annually, Greensboro (NC) 

News Record, 12-03-2006. 

"7he idea of paying a f!gotball coach more.., than anybody nationally is not a distinction 
any state should seek" Murray Sperber, Professor of English and American Studies, 
University of Indiana responding to the $3.2 million compensation package for newly 

hired Alabama football coach Nick Saban, Tuscaloosa News, 01-14-2007. 

One of the most problematic issues facing college sports is rapidly escalating costs which sometimes 
require athletic department officials to make decisions contrary to the academic mission of the 
institution. This problem manifests in spiraling coaches’ salaries, a nation-wide facilities "arms race," 
frequent fund-raising conflicts pitting academics against athletics, subsidizing athletics from the 
institution’s general funds, and inappropriate over-commercialization of athletic department actions and 
activities. The key to addressing these problems lies in re-aligning athletics with the academic values, 
mission and goals of the institution. 

4. FiscM Responsibility 

4. ] All in:tercollegiate athle{:ics events, activities a~d actions should adhere to mstit,~tional academic values 
and principles. [COIA 2005 report to NCAA Presidential Task Force, section k local and national] 

4.2 Athletic depamssents’ revem~es and expendi~t~rcs s[~ould be tra~spa:rent. Complete a~hletic departmer~* 
fiscal reports shou.Id isst~ed ammally and be made available ~o the campu.s ~i~cu.Ity governxnce body. 
~CO1A 2005 report to NCAA Presidential 7"ask l,brce, section I; national, regional and loca!/ 

4.3 The annum change in a~bletic department budgets shot~ld be commensura~:e with flint of the overall 
university budget. ~ew ; national, regional and local] 

The a, hletic department budget shm~Id be mtegra*ed into the university ger~eral budget and all aflaletic 
expenditures shou.Id be evNu.a~ed and ranked in the same manner as academic expenditures. [COIA 
2005 report to NCAA Presidential Task 1,brce, section I; local and national! 

,4.5 The NCAA shot~ld apply to Congress for an exemption from the Sherman AntioTmst Act m order to 
rein h~ excessive h~tercolle~iate athletic s~)e~din~ mad to maintah~ its non-~)rofit stares. [New’: national] 
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In pleme  tati : n of Re k rms 
"In my view, faculty must take a leadership role on academic reform issues." NCAA 
President Myles Brand’s at the Sport Business Journal Intercollegiate Athletic Forum in 

NYC, 112-110- 2003. 

"Somewhere, a &b rat is starving. Somewhere, tuition is going up, loan debt is ,spit~ling 
and student fees are being charged for athletics. Somewhere, libratT, hours are being 

squeezed, staff is being reduced and the footba# budget is expanding. " Selena Roberts, 
in a column bemoaning the trend of big-time football coaches getting fired after just one 
mediocre season, and then being paid multi-millions to go away, New York Times, 11- 
29-2006. 

The problems facing intercollegiate sports have been discussed by those inside and outside the enterprise 
for more than a century. Dialog is a necessary first step because it identifies and delineates the issues. To 
achieve the sports reform goals outlined here, however, requires consensus, concerted effort, and action 

at a variety of levels from local to regional to national. 

Some of the reforms presented here are most appropriately addressed at the local level. The faculty 
governing body, usually the faculty senate, is the primary venue for these conversations. Successful 
implementation of these reforms will require faculty leaders to engage and develop consensus among 
all institutional stakeholders, including the University President, Athletic Director, Governing Boards, 
Faculty Athletic Representative, athletes, College Athletic Boards and of course the faculty at large, as 
well as fundraisers, alumni, and boosters when appropriate. The COIA understands that each institution 
is unique, with its own ethos, atmosphere and culture. Because of this variability, campuses will have to 
review each reform individually to ascertain its local appropriateness. What works well on some 
campuses may be unsuitable at other institutions. 

Other reforms described in this white paper are aimed at the regional level. We define "regional" in this 
context to be the athletic conferences which oversee many aspects of intercollegiate athletics. We 
strongly encourage conferences to hold frank discussions with their member institutions on the issues 
raised here, including but not limited to athletic scheduling, student athlete welfare, integration of 
athletics into academics, and athletic expenditures. We believe the conference commissioners in 
conjunction with Faculty Athletic Representatives and University Presidents can and should provide the 
necessary leadership and critical mass to initiate and direct these conversations in a profitable direction. 

Still other reforms detailed here can only be implemented successfully at the national level. Many of 
them require changes in NCAA legislation. The COIA looks forward to working closely with the NCAA 
leadership and its members to move these proposals forward with the shared goal of achieving long-term 

sports reform. 

Although most of the proposals presented here address the need for academic primacy over all athletic 
endeavors, the COIA is not unaware that financial needs drive many athletic decisions. Many issues 
currently facing college sports, including over-commercialization, the athletic "arms race," pay-for-play, 
rapidly rising athletic budgets, coaches’ compensation, and competition between academic and athletic 
fund raising, all stem from a local inability to rein in athletic expenditures. This problem, which 
threatens the long term health of intercollegiate athletics, is beyond the control of University Presidents, 
Conference Commissioners or even the NCAA. The COIA believes that the only practical solution to 
the national problem is to obtain a Sherman anti-trust exemption for the NCAA from Congress for the 
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express purpose of allowing the NCAA to regulate the finances of intercollegiate athletics. 

Solutions to the problems of intercollegiate athletics outlined here and in our previous papers and reports 
will only be obtained through respectful conversation and a strong consensus of all the stakeholder 
groups. Towards this goal, we propose the initiation of annual national summit meetings of all 
stakeholders for the explicit purpose of developing and implementing practical solutions that will allow 
intercollegiate sports to thrive and prosper into the indefinite future. 
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Here is the Canzano article in the Oregonian last week. 

Looking forward to seeing you on Wednesday. 

Hang in there! 

Hugs, 

Nathan 

http:i/www.oregonlive.comisportsioregonian/john_canzanoiinde 

x.ssf?ibaseisportsil171513512149260.xml&coll=7 

No doubt who’s running the show 

Thursday, February 15, 2007 

Canzano: 

UO sells out in exchange for new arena 

Apparently, Phil Knight wasn’t interested, so Wednesday the 

job of director of athletics at the University of Oregon fell to 

another majority shareholder. 

Pat Kilkenny -- an insurance mogul, not a sneaker mogul -- is 

the Ducks’ new boss man, and you’re forgiven if your reaction 

was, "Wow, a big fan with a bunch of money just became the 

AD." Because that’s pretty much what happened. 

Kilkenny is a pleasant enough man, but he has no experience 

working in a college athletic department. He has never 

negotiated a television contract. He’s never hired or fired a 

coach, or scheduled a football or basketball game. In fact, until 

24 hours ago Kilkenny, who grew up in a small town in Eastern 

Oregon, might have been best characterized as a wealthy 

insurance-company founder and ultra-involved Ducks season- 

ticket holder/booster. 

Today though, Kilkenny probably is huddling in some warm 

corner of his new digs with Knight and a couple others from the 

booster crew circled around. Maybe they’re rubbing their hands 

together and saying, wide-eyed, "Goody, goody. Now, how 

many luxury suites do we want in our new basketball arena?" 

I suppose the upside here is that the university has finally 

abandoned any pretense about who is running the institution, 

and whether a public place of learning was for sale. 



Transparency is healthy. But like a friend said after hearing 

about Kilkenny: "This whole thing would have made a pretty 

good joke if it had been a joke." 

Kilkenny is wealthy enough to do the job pro bono, which I 

suppose helps during an era of cutbacks in the athletic 

department. And there’s no debating that he’s a proven 

business leader who cares deeply about the Ducks. Also, 

Kilkenny is so tightly linked with Mark Few that he flew the 

Gonzaga men’s basketball coach to Eugene two seasons ago 

for a Oregon football game. It’s logical, then, that Few might 

someday open the booster’s new basketball arena. 

Still, this hiring smacks of a small-town mentality for a 

university that badly needed a dose of big-city thinking. 

University President Dave Frohnmayer decided to turn the 

operation into Sugar Daddy U instead of seeking a legitimate, 

qualified candidate with a grand vision and fresh ideas. 

Oh heavens, what will those wild and crazy booster cats do 

now that they’re holding the keys to the place? Offer up naming 

rights for the parking lot to their buddies? Hold a silent auction 

for locker room football passes during a Duck Club fundraiser? 

Put a giant Swoosh on the front lawn? 

Well, at least it’s transparent. 

Of course, this booster-to-boss news is going to be greeted 

with vigor and enthusiasm from windbag donors across the 

college landscape. Those smarmy white-collar booster 

luncheons during football season are going to bubble with talk 

about how, in a couple of short, rip-roaring months, you too, 

can rise from rubbing the game ball, buying raffle tickets and 

dining on rice pilaf at the weekly football luncheon to the 

coveted position of Grand Poohbah. 

It was Kilkenny who helped personally "retire" incumbent 

athletic director Bill Moos with a reported $2 million shove to 

the family cattle ranch a couple of months ago. Now, he’s got 

the big desk to himself. To Kilkenny, we say, "Try not to burn 

the place down." To Frohnmayer we say, "Hope you know what 

you’re doing." And to each other we should say, "Whew, good 

thing Kilkenny didn’t want my job or yours." 

In recent weeks, the hiring announcement was guarded on 

campus like the deepest company secret. Early Wednesday 

morning, the whisper coming from inside the athletic 



department was that the hiring announcement would be "eye 

opening." 

Um, more like "eye rolling." 

The standard response when people on the street learned that 

a major donor had become the head of Oregon’s athletic 

department, was, "Come on, are you serious?!?" Then, it was, 

"For real?!?" Then, it was, "Man. That’s really weird." 

Welcome to the inexplicable, bewildering universe that is the 

campus in Eugene. ~tbandon the straitjacket of logic. Think in 

infinite terms. Stop looking for fully-satisfying, rational 

explanations 

Right about now, you’re probably ready to rename the 

Casanova Center, "The Theater of ~tbsurd." 

The athletic department has officially sold its roots. In 

exchange for selling out, Knight sticks around, and a new 

basketball arena will be built. Kilkenny will then pass his new 

job off in two years or so to someone more qualified to do it -- 

probably Oregon track and field director Vin Lananna, another 

Knight ally. 

If you’re a Ducks fan, don’t kid yourself, you knew who was 

calling the shots. Still, the waters are choppy, and Oregon just 

hired a man with no proof of buoyancy. It amounts to risky 

business. 

Kilkenny is a businessman. He might be qualified to run a 

department with a $40 million annual budget, but what’s he 

going to say when one of his coaches flops down the stretch of 

a season? Or when a coach fails to show up with enthusiasm 

or a game plan for a bowl game? And what’s he going to say 

when one of his coaches gets desperate and recruits an athlete 

with questionable character and a criminal record? 

The new guy starts today. He’ll spend the next two years 

attempting to prove he deserves the job. And Moos will spend it 

attempting to keep from falling down in his cattle-ranch barn, 

laughing so hard that he ends up kicking his boots at the 

rafters. 

By the way, the new guy probably didn’t consider this before he 

accepted the gig, but as part of the job he gets the pleasure of 

dealing with quirky big-dollar boosters. Kilkenny gets to rub 



elbows with a group plagued with unrealistic expectations, 

delusions of grandeur and a skewed sense of entitlement. Also, 

Kilkenny will be told by his boss, "Your job is to keep ’em 

happy." 

The lucky dog. 

Professor of Biology 

Institute of Neuroscience 

University of Oregon 

Eugene, Oregon USA 97403 

phone: 541-346-4510 

fax:: 541-346-4548 
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<p> 
You can read many more dispatches and join our mailing list so they come directly to 

your e-mail inbox daily by visiting TomDispatch.com, your antidote to the mainstream 

media. 

<ip> 

<hr noshade size="l"> 

<p> 
In case you didn’t see this. 

best, Matt. 

<ip> 

<p><hr><ip> 

<p> 
posted March 19, 2007 at 4:53 pm 

<ip> 

<p> 

Tomgram: 

<ip> 
Robert Lipsyte Descends into March Madness 

<p> 

Good news! The TV ratings are <a 

href~~~http://www,br~adcastingcable,c~m/article/cA6425965.html?display~Breaking+News~~>up 

4%</a> for the first rounds of March Madness, those days when the basketball games 

simply stumble and tuK~le on top of each other, morning to night, all weekend long and 

beyond, bursting the bounds of CBS TV and heading into other ad universes, streaming 

on-line while <a 

href~"http://publicati~ns,mediap~st.c~m/index.cfm?fuseacti~n~Articles.sh~wArtic~eH~mePa 

ge&art_aid=57253">the advertisers</a> (Dell, Courtyard by Marriott, AT&T, E’Trade, 

Microsoft, Sonic restaurants, and Pontiac, among others) stream after them. And inside 

the ads are even more "games" like, for example, the Sonic video ad in which "viewers 

can click through to a game where they can fling tator tots into a guy’s mouth." Throw 

in your basic office or college betting pool; add in the <a 

href:"http:i/www.casinogamblingweb.comiga~ling-newsicasino- 

gamblingiharrah s entertainment_banking on 

march_madness_gambling_40994.html">perhaps $7 billion</a> in March Madness wagers 

(more than for the Super Bowl) and all those crowds heading not for the courtside 

seats, but <a href="http:iiwww.cnbc.com/id!17610088">directly<ia> for Vegas; stir in 

oodles of frenetic rooting and there’s no end to the fun until April 2 when it does end 

with the last team standing and -- always -- the possibility of a ratings-trumping 

"Cinderella upset." 

<ip> 
<p> 



Actually, I’m not thinking about some smaller team winning the tournament -- it’s 

already impossible -- but CBS itself. It’s the real rags-to-riches (or is it riches- 

to-riches), glass-slipper, Cinderella tale of this tournament, ditching its regular 

programming only to <a 

href="httP://www.c~ntactmusic.c~m/news.nsf/artic~e/cbs%2~sc~res%2~with%2~march%2~madnes 

s 1025439">ride</a> to ratings dominance. In a mere five years, it’s turned the NCAA’s 

college tournament into a corporate carnival that "<a 

href="http:i/www.tvweek.comiarticle.cms?articleId=31689">generates</a> more advertising 

sales than any other postseason sporting event including the Super Bowl." (This year, 

the network is expected to absorb $500 million in ad revenue from TV alone, up a 

staggering 70% from 2000.) 

<ip> 
<p> 

But let Tomdispatch Jock Culture Correspondent pick up the tale from there and take you 

on one of his now-regular, every-two-monthly <a 

href="http:i!www.tomdispatch.comiindex.mhtml?pid=142012">wild rides</a> through another 

of the <a href="http:iiwww.tomdispatch.com/index.mhtml?pid=160469">holy events</a> of 

our sports calendar -- and while you’re at it, just before you place your bet on where 

he’ll be heading this time, check out his most recent nothing-short-of-shocking young 

adult novel on high-school football, coach and peer pressure, and sports hazing, <a 

href="http:iiwww.amazon.com/execiobidos/ASINiOO60599464inationbooksOS">Raiders 

Night</a>. <i>Tom<ii> 

</p> 
<p> 

<blockquote><h2>Hoopla 101</h2> 

<b>Chronicles of Higher Education<ib><br> 

By Robert Lipsyte 

<ip> 
<p> 

<b>l. Opening Shot</b> 

<ip> 
<p> 

<i>"Success is a Choice." -- Rick Pitino of Louisville (seeded #6 in the South region 

for this year’s March Madness), first coach to lead three different teams to the Final 

Four.</i> 

<ip> 
<p> 

This is the mud season of the sports calendar. While we await blessed baseball and its 

promise of renewal, here comes the National Collegiate Athletic Association Men’s 

Division I Basketball Championship -- the Big Dance for sportswriters, the Bracket 

Racket for gamblers, a frat-rat party, a racist entertainment, and a subversion of 

higher education, perhaps democracy as well. 

<ip> 
<p> 

Calling it March Madness slaps lipstick on a pig. 

<ip> 
<p> 



But we’ll call it March Madness, too, and get down in the mud. 

<ip> 
<p> 

<b>2. Beyond a Foul Line</b> 

</p> 
<p> 

<i>"What do they know of cricket who only cricket know? .... C.L.R. James</i> 

</p> 
<p> 

Fifty years in the biz and I can almost remember the college basketball games I’ve 

covered, there were so few of them. High school games seem authentic (although that’s 

changing). Professional games are performance art. But there is something so bogus 

about the selling of Division I games as the pure passion of an adolescent school 

spirit that I begin to think of sneaker sweatshops and the boy soldiers of Sierra 

Leone; and, next thing you know, I’m clicking around for <i>Law and Order</i>. It’s my 

problem and I should know better. 

</p> 
<p> 

After all, I was born and raised in New York City in the time of the ur-scandal -- when 

stars of the 1951 City College team were indicted for "shaving" points, taking money 

from gangster gamblers to win games by narrower margins than the betting lines. 

That they could do it so well was a testament to the dominant way they controlled their 

games. They were that good. 

<ip> 
<p> 

My Dad, who had graduated from City in 1927, felt betrayed. Like many children of 

immigrants in New York, City College had been his launching pad and, at i00, he was 

still talking about classes he had taken there. 

<ip> 
<p> 

The City College scandal was one of the few events that C.L. R. James, the great 

Trinidadian historian and social analyst, could not grasp. In his classic book on 

cricket and the world, <i>Beyond a Boundary</i>, he wondered how these young men could 

betray their universities unless "they had no loyalties to anything." 

</p> 
<p> 

I found that ingenuous, a word he asked me to delete from the introduction to his book 

I wrote years later. I did, of course. Long after that, I heard something I wish I 

could have shared with him. One of the former City players, Norm Mager, told me: 

"You’re talking about kids, kids who were busting their humps while the school was 

making a ton of money. And everybody else was doing it. It could get messy out there 

when the other team was shaving, too. We’d know when we purposely threw away a pass, 

and we’d get it right back." 

</p> 
<p> 

I went to Columbia in the 1950s, a school with a determinedly dowdy sports tradition 

that made us proud. One of my classmates, 5-foot 7-inch Chet Forte, was not only a 



consensus all-American, but as a senior was voted college player of the year, beating 

out the 7-foot Wilt Chamberlain of Kansas (#i East this year). But the best part for 

us nerdy sons of Lionel Trilling and Jacques Barzun had come a year earlier when Chet 

the Jet was suspended from the team toward the end of the season for academic 

shortcomings. It probably cost Columbia the Ivy title. But our school’s priorities 

were clear. Then. 

<ip> 
<p> 

In 2002, when I finally got to my first Final Four, I was amazed by the extravaganza. I 

had expected the usual painted yobs in the stands and the normal adolescent excess, not 

a corporate audience at a series of networking parties thrown by major sponsors. The 

Big Dance was a Super Bowl! Coaches looked for jobs; university presidents trolled for 

sportswriters who looked for drinks. What’s the difference, I wondered, between a 

university that pours Pepsi and wears Nike and a NASCAR team that pumps Bud Lite and 

wears Drakkar Noir cologne? I wished I hadn’t sworn off the word "hypocrisy" as too 

easy, too banal. 

</p> 
<p> 

<b>3o Boy Soldier</b> 

<ip> 
<p> 

<i>"New York’s most salable human export traditionally has been its annual crop of... 

game-busting black forwards and centers who could do everything with a basketball 

except read its label." -- Robert Lipsyte in <b>SportsWorld: An ~nerican 

Dreamland<ib><ii> 

</p> 
<p> 

The liveliest reading during March Madness are the stories about players who were 

homeless or clinically depressed or delinquent until hoops saved them; the kid with 

eighteen siblings because his father is a polygamist, the kid who a dozen years ago was 

barefoot in Africa, or just got back from a Mormon mission. Among the coaches is a 

former repo man. 

<ip> 
<p> 

This is not my famous imagination at work; these are current media shards. I’m not 

being snarky. Covering college basketball is a journalistic problem. Are these teens 

at play, future pros, hometown heroes, betting chips? Fuzzy features or expos6s or 

straight game detail are okay, but you can’t weave the systemic corruption, 

commercialization, and racism into every story -- and yet once you stop the stories 

aren’t true anymore. How many times can you write that 56% of varsity basketball 

players are black compared to 7% of the student bodies of the schools they represent? 

Those nu~ers are from the last time I wrote it, in the early 1990s. Watching games 

now, I often see eight black players on the floor being cheered by a sea of white 

(often painted) faces. 

<ip> 
<p> 

My first exposure to college basketball took place on May 4, 1965, when Kareem Abdul- 



Jabbar, then known as Ferdinand Lewis Alcindor, Jr., barely 18 years old and slightly 

taller than 7 feet, held his first press conference in the gym of his Catholic high 

school, Power Memorial, in Manhattan. Several hundred journalists were there to hear 

him announce his choice of college: UoC.L.Ao (#2 West). 

</p> 
<p> 

We didn’t know much about Lewo His high-school coach had never allowed him to be 

interviewed. He was just a black goon expected to dominate in college the way he had in 

high school° We didn’t know he came from Trinidadian landowners, that his father, a 

transit cop, was a Juilliard graduate who couldn’t get work as an orchestra conductor. 

It was assumed that part of Lew’s admission package was a job for his young white 

coach. It would be years before we learned that Lew despised him; the coach had used 

<i>the<ii> racial slur to motivate him in a game. 

</p> 
<p> 

As it turned out, he seemed like a sweet, thoughtful young man° I cringed when a 

colleague asked, "Are there any liabilities in being tall in basketball? .... and 

kindly, without irony, Lew replied, "None that I can think of." And I was delighted -- 

after a few of us stayed on to talk with him -- to learn that he was sports editor of a 

neighborhood newspaper and was considering a career in journalism. We urged him to take 

as many courses in television as he could. He thanked us politely and excused himself 

to go to his Russian history class. 

</p> 
<p> 

He would more than fulfill his promise: UCLA would win the national championship three 

times with him at center. The next time I saw Lew was three years later, before his 

first game on his return to New York. Courteous and cool, he stared back at about fifty 

of us in a hotel banquet room° Someone asked if he was still planning to be a 

sportswriter. I thought I saw a flicker of coldness in his eyes when he answered, "I’m 

majoring in history now. I’m no longer interested in journalism." 

<ip> 
<p> 

Had he started reading us? 

<ip> 
<p> 

<b>4° The Grown-ups<!b> 

<ip> 
<p> 

<i>"I want my classroom back." -- Jon Ericson, founder of the Drake Group°</i> 

<ip> 
<p> 

College basketball coaches tend to be big guys with the confident patter of 

televangelists; just the kind of mouthy jocks who were allowed to dominate the dorks in 

high school because their personal goals, winning games to advance their careers, 

complemented the principal’s goal, putting the school on the happy map° 

<ip> 
<p> 



Now, as coaches, they dominate their institutions because their goals are the same as 

their presidents’ -- raising money and visibility. Because they are without tenure, 

they can easily be fired when they start losing, which is why they will do anything to 

win. Because one or two players can turn a losing basketball team into a winner, 

coaches are tempted to recruit the illiterate, the felonious, and the "one-and-dones" 

(who will spend only a season at college en route to the pros). 

<ip> 
<p> 

Coach Bob Knight told the Associated Press recently that the new NBA rule prohibiting 

high-school players from going directly to the pros is "the worst thing that’s happened 

to college basketball since I’ve been coaching, because now you can have a kid come to 

school for a year and play basketball and he doesn’t even have to go to class. He 

certainly doesn’t have to go to class the second semester. That, I think, has a 

tremendous effect on the integrity of college sports." 

<ip> 
<p> 

Coach Knight’s issue has never been about rulebook NC~ integrity, which mostly 

involves recruitment, under-the-table payment, and eligibility violations. The rap on 

Knight was rudeness. On his way to three national championships at Indiana (#7 West), 

he cussed, threw chairs, choked players, and caused international incidents. Still, his 

players actually graduated at far higher rates than the national average for big-time 

athletes and few of them complained about their treatment. He was fired as an 

embarrassment after 29 years -- but only after that winning touch seemed to be waning. 

Myles Brand, the president of Indiana University who fired him, after many years as his 

enabler, is now president of the NCAA~ 

</p> 
<p> 

Bob Knight was never the problem, just a symptom, the kind of Coach Bully who can 

flourish in college -- he’s made a comeback at Texas Tech (#i0 East) -- because players 

are short-term and fungible. Myles Brand has always been the problem. He was the 

pragmatic fundraiser in college; now, he’s the head of a trade association whose main 

functions are to generate TV income and keep a lid on corruption so it won’t escalate 

into a ruinous arms race, with schools in sky’s-the-limit bidding wars for teenage 

giant prodigies. 

</p> 
<p> 

And what does higher education have to do with this? 

<ip> 
<p> 

My Designated Devil, Sonny Vaccaro, told me that in 1977, when he first tempted Jerry 

Tarkanian of the University of Nevada at Las Vegas (#7 Midwest), Lefty Driesell of 

Maryland (#4 Midwest), and a half-dozen other celebrity basketball coaches with money 

from Nike, he hoped that they would tell him to go to hell. Fallen angels are so 

conflicted. But no such luck. 

<ip> 
<p> 

Among the righteous who became Nike millionaires were John Thompson of Georgetown (#2 



East) and Mike Krzyzewski of Duke (#6 West). While college presidents tend to be 

’’ignorant through bliss or arrogance’’ about athletic matters, Vaccaro said, they do 

understand that shoe companies subsidize coaches the colleges otherwise couldn’t 

afford. Vaccaro, who worked for Nike, addidas, and Reebok, ran meat-market summer camps 

in which college coaches paid to look over the best high-school juniors. He befriended 

such teen phenoms as Tracy McGrady and Kobe Bryant (both of whom skipped college, 

accelerating the trend of that moment.). It was Sonny who talked Nike into putting the 

young Michael Jordan into their lead shoe. But even as Sonny pushed sneakers, he 

managed to talk like an angry reformer. 

<ip> 
<p> 

"Millions are being made and the kids get nothing," he shouted at me ten years ago. 

"They are turned into gladiators and tossed aside when they get hurt. When something 

goes wrong they are stigmatized for life, they suffer every punishment there is under 

the auspices of corporate /~erica. 

<ip> 
<p> 

"They take a few dollars for some clothes they need, to go home and see a sick mother, 

to take a girl out, thank you, and they are the bad guys. The NCAA, which makes the 

rules to protect the schools and coaches from the kids, goes on. And the coaches go on 

and the schools go on and we put our shoes on someone else’s feet." 

<ip> 
<p> 

We’d been talking for three days in his Pacific Palisades condo before I finally said, 

"Why don’t you step away if all of this is so bad? You helped start it; you help 

perpetuate this. You sound like an arms dealer who says there should be world peace 

but still sells nuclear warheads." 

<ip> 
<p> 

He never really answered that question although he seemed to enjoy it. I thought he was 

going to hug me. "Go ask coaches why they don’t refuse to take our money. Ask college 

presidents why they don’t stop big-time sports. It didn’t hurt the University of 

Chicago. Nike is the big dark cloud that’s going to envelop everything, poison the 

minds of kids, and ruin the game. Now we’re paying high-school coaches so we can tie up 

their kids, so we can capture the minds and souls of the people." 

<ip> 
<p> 

No matter who you think causes the problems here -- fans, players, boosters, coaches, 

presidents, or shoe salespeople -- the only group that could begin to solve them are 

the faculty of the schools in question, at once victims and accomplices when it comes 

to sports. They are intimidated by the jock bullies, easily bought off by them, and 

protective of their own little campus deals -- why risk blowing the whistle on the 

altered or eased grades of athletes when someone could knock off your suzmmer-in-Prague 

Kafka scam? 

<ip> 
<p> 

The cor~ination of Jon Ericson, a professor of rhetoric and cozmnunication studies as 



well as former provost of Drake University in Des Moines, and Linda Bensel-Meyers, a 

professor of rhetoric at the University of Tennessee (#5 South), helped create the 

Drake Group, one of the most promising reform organizations in college sports. 

<ip> 
<p> 

Bensel-Meyers was run out of Tennessee when she tried to correct a system in which 

tutors she was supposedly supervising in a remedial program were actually writing 

papers for athletes. She thought the athletes were being cheated out of an education. 

She is now at the University of Denver. She sees "the endemic problem" as this: "The 

values of a commercialized and professionalized playing field, not the values of the 

university, have become dominant. They become our national values. Might makes right. 

Scapegoat women. Win at any cost." 

<ip> 
<p> 

of course she’s right, and so are the other Drakes, even the ones who narrow the 

problem to a specific issue such as hazing, gambling, coaches’ salaries, the NCAA’s 

non-profit status, the lack of healthcare and welfare for athletes, the licensing of 

rights for which the athletes receive nothing directly, and so on. 

<ip> 
<p> 

For Ericson, however, there is only one key to reform and that is "disclosure": 

revealing athletes’ test scores, grades, and courses, and the names of the professors 

who waived them through the eligibility process. This March, when the rest of the 

Drakes refused to rally around the disclosure issue as the way to make the faculty 

responsible and change the "closed society of college sports," Ericson regretfully left 

the group. Soon afterward, Bruce Svare, a neuroscientist at SUNY-Albany (#13 South) and 

Director of the National Institute for Sports Reform (NISR), also left, saying, "We 

need to focus only upon academic integrity and Jon is right when he says that 

emphasizing disclosure is our most effective method for ensuring that everyone 

(athletes and non-athletes) is getting the kind of education that they deserve." 

<ip> 
<p> 

I tend to agree with them; let other groups go after racism, commercialism, sexism. The 

Drakes are brothers and sisters of the jock-sniffing professors who travel with the 

teams, drink with the coaches, sit and cheer in VIP seats in their free caps and 

jerseys in return for keeping the boys eligible as long as they are needed. 

<ip> 
<p> 

Disclosure is currently banned by federal law. I’m less interested in athletes who 

manage to pass, say, the sociology of gym at the University of Nevada, Las Vegas for a 

year or two than those who were graduated from Duke, Stanford (#ii South), Indiana, and 

other schools held up as models of the student-athlete ideal. Did they take the same 

courses as everyday students, attend them, turn in the same papers, and actually write 

them? How could they -- why should they -- exhausted from practices, traveling, and 

absorbing the pressures from the full-time job of entertaining us? 

<ip> 
<p> 



And if they couldn’t, why can’t we give them a break -- honestly -- and also pay them? 

<ip> 
<p> 

<b>5. The Bracket Racket</b> 

</p> 
<p> 

<i>"#2 seeds are 80-4 in the first round; but #2s are only 16-14 in the second round 

vs. #i0 seeds." -- R.J. Bell, About. Com’s sports gambling authority.<ii> 

<ip> 
<p> 

According to shaky nuzzlers published in all manner of platforms, some $3 billion -- 

second only to the Super Bowl -- will be bet by 30 million Americans, on-line and in 

Vegas and in office pools, which are illegal but encouraged by all manner of platforms. 

I have absolutely no moral position on this. I do wonder, though, how TV viewership 

would fare without gate, ling. 

<ip> 
<p> 

And I wonder what’s going to happen when The Little Dance begins, the inevitable 

national tournament of high school teams. 

<ip> 
<p> 

<b>6. Last Shot</b> 

</p> 
<p> 

<i>"College basketball is genuine." -- Duke Coach Mike Krzyzewski to Jeremy Schaap of 

ESPN<ii> 

<ip> 
<p> 

Six years ago, Sonny Vaccaro said to me, ’’The kids these days know what’s going on. 

They also know they’re the only ones not getting big dough. If the kids had a plan, 

they could cut themselves in. All you need is one kid who can rouse the posse.’’ 

</p> 
<p> 

That seemed like an invitation to tell him my longtime Final Four fantasy: Just before 

the title game, the opposing captains demand $50,000 per player from the TV producer. 

No cash, no game. 

<ip> 
<p> 

The devil chortled at my innocence. 

<ip> 
<p> 

’’Almost been there,’’ he said. ’’Some years ago, one of the Final Four teams had T- 

shirts and statements ready. The team leader was a terrific spokesman -- he’s playing 

pro now -- but they were upset in the semifinals. But that’s their story to tell, not 

mine. " 

<ip> 
<p> 



<i>Robert Lipsyter the Jock Culture Correspondent for Tomdispatchocom, is a former 

sports journalist for the New York Times as well as CBS and NBC network news. His most 

current book is the controversial Young Adult novel, <a 

href="http:iiwww.amazon.com/execiobidos/ASINiOO60599464inationbooksOS">Raiders 

Night</a>, which has been described as a kind of Friday Night Darkso His interest in 

this year’s March Madness soared as Coach K, Bob Knight and Rick Pitino left the 

bracket. He can be reached at Robert@Robertlipsyte.com<ii><iblockquote> 

</p> 
<p> 

Copyright 2007 Robert Lipsyte 

<ip> 
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COlA National Meeting 
Stanford University 

18-20 May 2007 

GENERAL INFORMATION 

The 2007 COIA National Meeting will be held on May 18-20, 2007 at Stanford 
University. We will begin at 6pm Friday, May 18th with a social gathering of all 
conference attendees and their guests. The meeting will continue all day Saturday May 
19th through Sunday morning May 20th, ending at noon. 

We are pleased to announce three plenary speakers for the meeting: 
1) Dr. Myles Brand, NCAA President; 
2) Professor James Earl, COIA co-founder and Professor of English at 

the University of Oregon; and, 
3) Professor Malcolm Moran, Professor of Sports Journalism, 

Pennsylvania State University. 

The only event on Friday is an evening social. Saturday’s sessions will focus on 
discussing and finalizing the COIA white paper "Framing the JUuture" that describes 
COIA’s vision for the future of intercollegiate athletics. Sunday morning’s session will 
be a group discussion on the future of COIA. A detailed meeting agenda is available in a 
separate. 

There is no conference fee. Light refreshments at the Friday evening social as well as 
Saturday lunch and dinner will be provided at no charge. 

HOTELS 

We have booked blocks of rooms for the meeting at two hotels in Palo Alto, the Westin 
Palo ($149/night) and the Sheraton Palo Alto Hotel ($119/night and $139/night). The 
hotels are adjacent to each other at the town end of Palm Drive, the main road leading 
into campus. Palm Drive is about a mile long, with the center of campus at the other end. 
It should be a pleasant walk in mid May, but motorized transportation will also be 
available. On Friday, Stanford’s free shuttle buses, known as the Marguerite, will be 
running (see http:iitransportation.stanford.eduimargueriteiMargueriteSched.shtml for 
schedules and route maps). On Saturday, vans will be provided to transport attendees 
between the hotels and the meeting venue. 

Online reservations for either hotel can be made through the following website: 

http:iiwww.starwoodmeetingcomiBooldCOIA2007 

The hotel website also has maps of the Stanford campus, Palo Alto and the Bay area. 



TRAVEL 

The most convenient major airports are San Francisco International Airport (SFO) and 
San Jose International Airport (SJC), which are about equidistant from campus. The 
location of the hotels adjacent to the train station makes them accessible without a car, or 
even taking a taxi or van. Conference participants flying into either airport can take a 
shuttle to the Caltrain station, take the train to the Palo Alto stop, and walk to the hotels 
which are just across the street from the Palo Alto train station. 

CONFERENCE ORGANIZERS 

Queries about the conference should be sent to either of the two COIA co-chairs: 

Professor Virginia Shepherd, Vanderbilt University, phone: 1-615-322-7140, e-mail: 
virginia.l.shepherd@vanderbilt.edu 

Professor Nathan Tublitz, University- of Oregon, phone: 1-541-346-4510, e-mail: 
tublitz@uoneuro.uoregon.edu 

We are very much indebted to Professor Tom Wasow, Department of Linguistics, and 
Diane Jakubowski at Stanford for their invaluable assistance in organizing the meeting. 
We are also very grateful to Stanford University- for providing funds to underwrite this 
conference. 
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COlA National Meeting 
Stanford University 

18-20 May 2007 

AGENDA 

FRIDAY - 18 MAY 2007 {location: MARGARET JACKS HALL aka BUILDING 460) 

4:00 pm - 6:00 pm COIA Steering Committee Meeting (room Conference room 429) 

6:00 pm - 8:00 pm Social (TERRACE ROOM, 4th floor; light refreshments); 
Welcoming remarks by Bob Bowlsby, Athletic Director, Stanford 
University 

SATURDAY - 19 MAY 2007 (CORDURA HALL~ ROOM 100~ 

8:30 am - 9:00 am Welcome and introductions, COIA co-chairs 

9:00 am - 10:00 am PLENARY LECTURE: Professor Malcolm Moran, Professor of 
Sports Journalism, Penn State University- 

10:00 am - 10:30 am Initial discussion of COIA’s white paper "Framing the Future" 
(entire membership) 

10:30 am - 10:45 am Break 

10:45 am -12:15 pm Break out groups focusing on subsections of"Framinlz tl~e Future" 
(choose one group from academic integrity and quality, student- 
athlete welfare, campus governance of intercollegiate athletics, and 
fi scal responsibility) 

12:15 pm - 12:45 pm Reports from morning break out groups (entire membership) 

12:45 pm - 1:00 pm Break 

1:00 pm - 2:45 pm Lunch 

1:30 pm - 2:45 pm PLENARY LECTURE with extended Q&A period: 
Dr. Myles Brand, President, NCAA 

2:45 pm - 3:00 pm Break 

3:00 pm - 3:15 pm Discussion of afiernoon’s work (entire membership) 

3:15 pm - 4:45 pm Break out groups (choose the same or different group) 



4:45 pm - 5:15 pm Reports from afternoon break out groups (entire membership) 

5:115 pm - 6:30 pm Break 

6:30 pm - -9:30pm Dinner at Maddalena’s Restaurant, 544 Emerson Street, Palo Alto 
(10 min walk from the hotels) 

8:00 pm - 8:30 pm PLENARY LECTURE: Professor James Earl, COIA Co-Founder, 
Professor of English, University of Oregon 

SUNDAY - 20 ]~IAY 2007 ((location: SHERATON HOTEL) 

8:30 am - 9:30 am Final discussion and vote on adopting "Framing the Future" 
(entire membership) 

9:30 am - 9:45 am BREAK 

9:45 am - 11:45 am Discussion of the future of COIA (entire membership) 

11:45 am - 12:00 pm Conference wrap-up 
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From: 

Sent: 

To: 

Subject: 

Attach: 

Nathan Tublilz <tublilz@uoneum.uoregon.edu> 

Friday, May4, 2007 5:11 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

shephev@aol.com 

Re: Framing the Future Comments 

Attachment information..~q; NJT’s reply to UNC’s comments on white paper 4 May 07.doc 

Dear l,issa: 

As we discussed on the phone this morning, many thanks for 
the thoughtful and detailed comments on the white paper. I 
have taken the liberty of responding to each point Please feel 
free to share my comments with your Facul~ Athletics Rep and 
Facul~ Athletics Committee And please let them know that 
(finny and I are very appreciate of the time and effort spent to 
help improve the white paper. 

Thanks so much We’ll send you a final draft after the meeting. 

Cheers, 

Nathan 

> Nathan -- 

> I have attached the comments l~;om the UNC-Chapel ttill Faculty Athletics 
> Committee on the Framing the Future document. We are in sympathy with 
> much that is inc]uded in the document, but as you can see we have some 
> specific reconwuendations for moderating and tempering some of the 
> language and specific recommendations so that COIA ~vill continue to have 
> a "seat at the table" with the NCAA. 

> We have had our final meeting of the academic year. When the final 
> document is circulated for approval, we ~vill try to have an eruail 
> discussion and see if we can come to sonm consensus. 
> 

> Thanks for all the work that you and others have put into this 
> document. Best of luck at your meeting later this month. 
> 

> Lissa 

> Lissa L. Broorue 
> Wachovia Professor of Banking Law 
> Director, Center for Banking and Finance 
> University of North Carolina School of Law 
> CB # 3380 Van Hecke-Wettach Hall 
> Chapel Hill, NC 27599-3380 
> 

> Ph: 919-962-7066 
> Fx: 919-962-1277 

> Ernail: lbroome@email.unc.edu 
> Web: wavw.law.va~c.edu,’banking/ 

Professor of Biology 
Institute of Neuroscience 
Universi~’ of Oregon 
Eugene, Oregon USA 97403 
phone: 541-3+5-4510 
fax:: 541-346-4548 
************************************ 
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Comments on COIA Draft Report 
Framing the Future: Reforming Intercollegiate Athletics (May 2007) 

by 
University of North Carolina at Chapel Hill Faculty Athletics Committee 

Thank you for this opportunity to provide comments on the Draft Report prior to 
the May 18 meeting. Our Faculty Athletics Committee has read and discussed the Draft 
Report and I have attempted to summarize our comments below. 

Thanks \,%RY much for your excellent and detail ed comm ents. They are extremely 
helpfiA. Given the obvious care you have taken in your reply, I feel I should respond to 
each of your points with equal care. 

General Comments 

The last section of the Report has a nice paragraph on the uniqueness of each 
institution, noting that institutions may be at very different places with regard to the 
adviso~ role of faculty relating to intercollegiate athletics, and concluding that the 
"proposed reforms in this document should be used by faculty governance bodies as a 
starting point to design their own campus-specific agenda." We believe the tone of the 
rest of the draft is too prescriptive. "Should" is used throughout the specific numbered 
proposals. We propose that the prescriptive language be removed and the proposals 
styled instead as suggested practices, depending again on the institution’s culture. We 
think this may be what is intended by the Report, but the current numbered items, read 
alone, do not convey this sense at all. In addition, it would be useful to identify and 
specifically highlight any of the recommendations that COIA believes should become 
prescriptive by NCAA by-law adoption. 

Your point here is on targetand illustrates the problem we face in COIA. As you know, 
COIA is a membershilp group of faculty senates from 55 DIA schools, each with their 
own culmre and atmosphere. Eve,3," school is different. Faculty at some places work 
closely to provide ~mofficial advice and consent to their administrations without the need 
for official procedures and processes. Other schools have different~ more formal 
structures and processes. What is too prescriptive for one school is not forceful enough 
for another school. We have tried in this document to walk a center line between these 
two views. I am hesitant at the moment to change the tone of the entire document at this 
late date without hearing from other schools. What I can promise is that this issue will be 
brought up at our national meeting in 2 weeks and we will poll our membership to find 
out whether they believe the paper is too prescriptive. 

Regarding the highlighting of the recommendations tha should become NCAA by-laws, 
we are in conversation with the NCAA leadership to detem~ine which of our proposals 
will be snpported by them for adoption as NCAA by-laws. We will be providing them 
with a list of our top .--d0 proposals after the meeting and will work with them at that time 
to decide which should be proposed as by-laws. 



A second general comment is that we believe that an inappropriate role is 
proposed for the faculty governance structure, a structure that does not have 
accountability for decision-making Our view and experience is that faculty governance 
bodies can and should be influential in many areas, including the conduct of 
intercollegiate athletics, but that it is inappropriate to propose decision-making 
responsibility for them because these bodies are not and, realistically cannot be, held 
accountable for their decisions. At least on our campus, our faculty governance system, 
which we view as strong, does much more advising and discussing than deciding and 
overseeing. Our elected Faculty Athletics Committee is advisory to the Chancellor, who 
meets regularly with the Committee and routinely seeks its input. We have no 
independent authority, nor do we seek it. We make annual reports, along with the 
Faculty Athletics Representative, to our Faculty Council (our Faculty Senate equivalent) 
and answer questions from that body. Our responsibility is to stay informed, ask hard 
questions, and render advice (sometimes even when we are not asked for it). We do not 
view" our role as "overseeing" athletics or "governing" athletics. Therefore, we 
recommend that the recommendations be recast to highlight the advisory and consultative 
role that responsible faculty governance bodies should play. 

It is clear that an informal advise and consent process works well on your campus. Such 
an approach however is less effective at other institutions. COlA iqrmly believes that 
faculty should play a~ importa~t role i~ the decision-maki~g process on i~tercollegiate 
athletics, particularly on issues that directly or indirectly impact academic quality and 
standardso Whether that role is informal (e.g. advise and consent) or more formal 
(governing and oversight) is a question best left to individual campuses. 

The issue of whether to ~se the ~advise and cot~sent" or the "governance and oversight" 
approach in the current White Paper mirrors the concern you raised above about the 
paper’s overall tone. Best bet is to bring both issues up to the membership at Stanford in 
two weeks and get a consensus on. how to proceed. 

Specific Comments 

1.1    Institutional Admission Requirements 

1.1.1 
Too prescriptive and rigid. Local practice will differ. Even the Ivies have discrepancies 
between athlete and non-athlete admission statistics. See Shulman & Bowen, The Game 
of Life: College Sports and Educational Values (2002). Moreover, this proposal (like the 
U.S. News & World Report Rankings of Colleges and Universities) places inordinate 
importance on only two of the many factors that are relevant to an admi ssions decision - 
SAT and grade point average. 

We are in agreement that local practices differ and that the ivies as well as most other 
schools have differem admissio~ standards for athletes a~d non-athletes. However the 
ge~eral principle that admissior~ policies should be the same for athletes and non-athletes 
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is a good one and is strongly supported by COIA members. Many public advocates for 
athletic reform, including Shulman and Bowen, support this principle. 

1.1.3 
Too prescriptive. We would advocate instead for a recommended practice of managing 
and monitoring any special admissions cases. 

At many and probably most schools, student-athletes constitute a disproportionately large 
fraction of special admits. There is no academic reason to admit such a high proportion of 
athletes who are under-prepared for college and at risk for academic i~ailure. Proposal 
1.1.3 addresses this concern. 

1.1.4 
This is an example of an area where faculty should not be placed in an "oversight" role. 
Recruiting is the job of the athletics department and the athletics department is 
accountable to the institution’s President. Indeed, I believe there is NCAA legislation 
that requires that recruiting policies be approved by the institution’s President. Perhaps 
this could be reworded to suggest a recommended practice of consulting faculty in 
developing recruiting policies, and eliminate the last half of the sentence on oversight of 
recruiting. 

We respectfully disagree on this issue. We are hearing fiom many faculty members 
around the country who are increasing concerned about the recruitment of athletes who 
are not capable of being successful students. If there was more oversight at the time of 
recruitment and admission, there would be less need for special admits, athlete academic 
learning centers, tutors for athletes, etc. 

1.2 The Primacy of Academics 

1.2.1 
This is another example of a prescriptive recommendation that, contrary to the final 
section of the paper, overrides local practices. Each institution has set its own eligibility 
requirements for students. 

The NCAA has set minimmn GPA eligibility standards tha range fi-om 1.8 to 2.0 
depending on the year in school (e.g. the bar is lower for freshmen than seniors). We are 
proposing that the bar be raised to 2.0 which for most schools is the minimum standard to 
avoid academic probation and to maintain scholarship stares. Obviously local standards 
vary, but this is a well established benchmark that would help ensure that athletes 
maintain an appropriate academic focus. 

1.2.2 
We’re not sure how an institution would determine "impossibility" for a student-athlete 
to pursue a particular maj or. We would recommend striking the last sentence of this 
recommendation. 
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There are some maj ors on some campuses that require large blocks of afternoon time, 
e.g., architecture (studios) and biology (laboratories). Sports with afternoon practices 
present obvious conflicts with these majors. 1.2.2 proposes to collect data ot~ the majors 
of student-athletes and to noti~, athletes a~d recruits when a major may cause a conflict 
with the pursuit of a specific sport. 

1.2.3 
The penalties for failure to meet acceptable APR and GPR rates are being phased in 
according to NCAA rules. Is there a suggestion here that this phase-in is not punitive 
enough? This appears to be an area where the report is attempting to influence NCAA 
legislation. If so, more specifics regarding the penalties that the NCAA should impose 
(beyond those already contemplated) should be provided. 

We remain strongly supportix,e of the APR and GSR approach to improx,ing academic 
performance of athletes. This proposal requests that the NCAA i~crease its penalties to 
those schools with low APR scores. The specifics of this proposal will be developed in 
concert with the NCAA. 

1.2.4 
We believe that review by the Campus Athletic Board is probably sufficient here. There 
is a significant question, however, whether these data could be easily or efficiently 
obtained. This may be an overreaction to the situation uncovered by the New York 
Times at Auburn last year. We urge caution regarding this recommendation. Not only 
are grading practices the province of faculty, but we are not sure what we would learn 
from examining student-athletes grades in isolation from the grades of other students. 
One could imagine a course where an adverse inference was drawn from the fact that all 
student-athletes enrolled earned As and Bs, but an examination of the entire course might 
reveal that all students in the course received those grades. What would be the proposed 
remedy if some anomaly in grading were discovered? Aren’t grades more likely to vary 
from one student to another based on a host of factors that are not connected with 
whether or not the student also participates in intercollegiate athletics? 

Your points are all well taken. The goal of this proposal is to e~s~re that we faculty do 
o~r ~tmost to run a clean academic program. The Auburn case is not an isolated situation. 
There are more than a few other schools where *~culty malfeasance has been m~covered 
(albeit not to the extreme observed at Auburn). How can. we ~culty ask ~r the other 
stakeholders in intercollegiate athletics to clean up their acts if we are m~able to police 
ourselves? AII we are proposing here is to provide data on student-athlete grades. We do 
not go at~y Nrther because we do not believe it is our role to specify a response. That is a 
decision that must be made by the ~aculty. governance body. We propose that the data                                                                           ~,o 
to the *i~culty governance body because at some schools, the Campus Athletic Board is 
essentially a sports booster clubo There is no question that some t)~culty will bristle at this 
proposal. Howex~er we faculty cannot be taken seriously at a national Iex~el until we are 
able to demonstrate appropriate oversight o~ those academic issues m~der our control. 
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2.1    Athletics Scholarships 

2.1.1 
We believe a total award of four years of scholarship aid (rather than five) is sufficient. 

I personally agree with you however since the a~,’erage time to graduation is creepin~g up 
nationally to close to 5 years, pro-~dding aid for 5 rather than 4 years seems to be more 
realistic for most schools. 

2.2 Competitive and Practice Scheduling 
Should the heading be ’~Competitior~ and Practice Scheduling"? 

Changed as suggested. ’Fhanks for pointing this out. 

2.2.1 
This is not realistic. As we have discussed before, proposing changes that have little, if 
any, chance of success or even being seriously considered undermine COIA’s credibility 
with respect to other recommendations. As one example, consider men’s and women’s 
college basketball. It is unfathomable that the NCAA would ever change the schedule to 
have basketball contained entirely within the spring semester. Perhaps a more realistic 
goal would be to avoid further expansion of any sports seasons or number of contests. 
The football season was recently expanded to permit teams to compete in 12 games, 
along with a bowl. The basketball season received a potential expansion last year by 
creative counting applied to the games played in certain °’pre-season" tournaments. 

The point of this proposal is not focused on sports like basketball, whose season crosses 
two academic terms/semesters but on those sports such as golf and baseball with two 
SEPARATE competiti’~,e seasons (oftentimes in the fall and spring). We did have a 
proposal that limited competitive seasons to a single term or semester but it was 
eliminated in. an. earlier draft because, as you correctly pointed out above, there was little 
or no chance that such a proposal would be adopted. 

2.2.2 
No comment. 

2.2.3 
No comment. 

2.2.4 
No comment. 

2.3    Integration into Campus Life 

2.3.1 
This is an aspirational statement. If somehow it is adopted as a policy, it has no force. 
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You are correct here - this proposal is aspirational. We will bring this point up to the 
general membership to see if such aspirational proposals are worth keeping. 

2.3.2 
No comment. 

2.3.3 
The last sentence may need to be reworked. Not sure what is meant by "draw the 
connection." 

Good point. We have substituted "develop an appropri ate bal an ce" for "draw the 
con necti on". 

2.4    Campus Integration of Academic Advising for Student-Athletes 

2.4.1 
This recommendation might be better stated as calling for the integration of advising for 
student-athletes with the overall advising process, which is presumably subj ect to review 
within the academic structure. 

Good suggestior~s. Based on your suggestions, I have reversed the order of 2.4.2 and 
2.4.1. I have added "be integrated it~to and" before :’report" in the new 2.4.1 (old 2.4.2). 
In the new 2.4.2 (old 2.4.1) I have replaced "by an academic-side review" with ~’~by the 
existing academic advising structure". 

2.4.2 
No comment. 

2.4.3 
No comment. 

2.4.4 
No comment. 

3.     Campus Governance of Intercollegiate Athletics 
The title highlights one of our major concerns. "Governance" should reside with the 
decision-making structure that has authority over intercollegiate athletics at the campus. 
That authority is not the faculty, but rather the President, and, in some cases, the 
President in consultation with the institution’s governing board or other existing 
institutional bodies. 

I appreciate greatly the n.uanced and i mportan.t point you make here. It is clear that 
decisions regarding intercollegiate athletics are currently made by the college president 
and administrators on most if not all campuses, it is also equally clear that faculty have 
little or no impact on those decisiot~s. COIA has emerged precisely because faculty 
members are unhappy with some, not all, of the decisior~s being made, especially those 
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affecting the education of our students as well as those which conflict with our 
institutional missions. COIA is advocating for a stronger faculty voice in those decision- 
makb~g processes. 

3.1 
Instead of monitor and oversee, we would prefer "consult and advise." Oversee could 
mean anything from receiving reports to making decisions. The former may be 
appropriate, but the latter is not. We agree that having a faculty perspective is very 
important. 

"     S Following up on my previous comment, consuh and advise" might work for some 
schools but certainly has not worked at otherso Havin~ faculty mc mtc r and oversee 
intercollegiate athletics does not imply that ~1]. athletic decision-making responsibilities 
are to be handed over to faculty. It means only that *~culty share in decision making 
That’ s our goal. 

3.2 
Consultation and advice from faculty may be appropriate, but we caution against 
imposing a role for faculty governance on maj or departmental decisions, hiring, and 
capital proj ects that does not exist for other schools and departments at the University. 
For instance, the decision to hire an individual as a dean or department chair is not 
brought before the Faculty Senate, nor is the Senate formally consulted in such decisions. 

True enough. However at many i n.stimtions, faculty are consulted extensively an.d deeply 
involved in searches for deans, department heads, provosts and even presidents even 
though the final hiring decision is made by someone else. This proposal asks only for the 
same level of consultation to occur duri~g maj or athletic department searches. 

3.3 
No comment. 

3.4 
No comment. This might be a place to suggest reporting on the progress or performance 
of any special admit student-athletes. 

Good suggestion.. I have added "and progress" a~er "percenta~eg ". 

3.5 
We do not believe this requirement is productive. As we’ve stressed, we are not 
convinced that the faculty has specific responsibilities in athletic governance, beyond 
consulting and advising. It is highly unlikely that any institution would report that it has 
not consulted faculty, and it is not clear what (if anything) the NCAA would or could do 
in response to such a report if one was made. 

I understand why you feel that this proposal is r~ot effective. It appears that at UNC, 
faculty and administration have a good working relationship in which the "advise and 

{PAGE } 



consent" ihnction by the faculty provides adequate faculty input into athletic decisions. 
Sadly this is not the case at many other schools where the faculty voice is neither asked 
for t~or listened to. The primary goal of this paper, consistent with COIA’s previo~s 
papers, is to advocate for stror~ger faculty inp~t into intercollegiate athletic decisiot~s. On 
same campuses it will be in the form of ’advise and consent" while at others it will be 
tilted m ore towards ~’governance and oversighf’. Each cam pus will have to deve] op its 
own "governance" procedures that work best for them. 

4. Fiscal Responsibility Reforms 

4.1 
Too prescriptive. The faculty governance body does not, to our knowledge, generally 
review the fiscal reports of other university departments. We suggest here instead an 
endorsement of the fiscal responsibility reforms set forth in the Presidential Task Force 
report, many of which were intended to guide the President and institution budget 
authorities, rather than to be made available to faculty. 

Thi s proposal draws directly from the Presidential Task Force recomm endation s to have 
more transparency in athletic departments’ revenues and e×penditures. We take it one 
step fm-ther and request that the data collected by available to faculty. Obviously private 
u~iversities may not be willing to go this far. However there sho~ld be a fiscal 
trat~sparency at public ut~iversities for all financial transactions it~ all departments, 
in cluding athletics, in order to m ai ntain institution al integrity as well as sustaini ng public 
trust. There is n.o compelling reason not to have open. books. What do we have to hide? 

4.2 
We are not sure of what is intended by this language. We suggest instead advising the 
President to be cognizant of percentage increases in athletics budgets that are greater than 
the percentage increases in the University budget generally. We beli eve there was 
helpful language on this in the Presidential Task Force Report. 

This proposal emerges from NCAA data showing athletics departments’ budgets to be 
rising ~3 times faster than the university’s overall budget. The aim here is erasure that any 
cha~ges in athletic budgets be comme~surate with the changes the overall ~miversity 
budget. Simply stated, the athletic dept budget should not be ri sing 3X taster than that of 
the rest of the university, particularly at those institutions straining to maintain academic 
quality. This may not be the case at UNC but it certainly is tree for most state 
universities. 

4.3 
This recommendation assumes a budget setting process that may be non-existent at many 
universities. Our experience is that budgets are reviewed by unit/program and are not 
compared across units/programs to determine, for instance, whether an expenditure in 
Arts & Sciences is more or less important than an expenditure in Journalism. 
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You are correct of course at the level of unitsidepts.iprograms. However the budget of the 
athletic department is often similar in magnitude to the budget of entire colleges at many 
DIA universities. Because of this, the athletic director at mar~y institutiot~s reports directly 
to the President and is considered the equivalent of Vice President or Dean ir~ terms of 
responsibilities and budgets. Thi s proposal suggests that athletic department budget 
discussions be discussed and evaluated in the context of the overall university budget. 

4.4 
We suggest eliminating the second sentence. 

We see many positive results from having a consultative process as described in the 
secon d sen~tence of thi s proposal, patti cul ar~ y at th ose in stitution s where there i s a paucity 
of faculty input into athletic department decisions. 

4.5 
Combining or separating fund-raising operations is an institutional decision that will vary, 
from institution to institution based on a host of factors, including traditions at that 
institution. In any event, prescribing one form over another in this report is unlikely to 
influence any institution to change its practice and including this recommendation lessens 
the weight which other recommendations will be accorded by external audiences. 

This proposal has been included at the specific request of NCAA President Myles Bra~d. 
We believe it is valuable and worthy of inclusion~ even though some institutions may not 
agree with it. 

4.6 
The problem of escalating salaries is a serious one. Thus, there is some attraction to this 
recommendation. However, we believe the likelihood of this idea being taken seriously 
is so remote that including it also lessens the weight given to other recommendations. If 
the recommendation is retained, the sentence needs to be refined. Instead of "to maintain 
its" non-profit status," we’d recommend, "to maintain the nonprofit status of 
intercollegiate athletics." 

Point well taken. This proposal is clearly the most ambitious of the entire paper. We will 
see if the general COIA membership thinks it should remain or be deleted. In the 
meantime, your suggested wording change is excellen~t and I have made the appropriate 
alteration. 

Again, mat~y many thanks for the thot~ghtful comments and suggested improvemet~ts. 
COIA cannot functiot~ without inp~t from its membership. Thanks so much for taking the 
time and effort to help improve the white paper. 

Best regards, 

Nathan 
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Submitted May 3, 2007 

Lissa L. Broome, Chair 
On behalf of the 
Faculy Athletics Committee 
University of North Carolina at Chapel Hill 
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The Elephant in the Room 
Jim Earl, May 2007 

In accepting Nathan’s invitation to speak tonight I have two options. I can be an amiable after- 

dinner speaker--and why not? There’s certainly nothing I can tell you about intercollegiate 

athletics, nothing that you don’t already know. Besides, no one wants a lecture or sermon after 

dinner. 
I could tell jokes. Did you hear the one about the two technology giants in Seattle? 

Microsoft and Boeing decided to have an annual chess match. What a good idea. It quickly 

became such a competition that within a few years both companies actually started recruiting and 

hiring chess players .... 

No j oke--but if you find that amusing, you are definitely my audience. 
How about this one? Did you hear Jackie Robinson’s daughter on NPR recently? She 

works for the baseball commission; she says that so few African-Americans play baseball now 

that traditional black colleges have started recruiting white players .... 
If you’re not laughing, you have no taste for irony. Wouldn’t you just love to see a school 

where the only white kids on campus were the athletes? 

So, my first option is amiability; the second is a bit edgier. I’m about to retire, and the 
last several talks I’ve given, whether on Beowu~" or on sports, have all begun, "Since this is 

probably the last time I’ll be speaking publically on this subject .... " This is a nice genre, the 

"my last words on the subject," even if the premise is a bit of a lie. I guess there are a few things 

I want to get off my chest here at the end. Lately I find myself saying things that I wish I’d said 

before, but was afraid to say, and that I’d better just go ahead and say, before people stop asking 

me for my opinions. Most of the things I want to say fall under the category, "the elephant in the 

room." Some things are so obvious that you just can’t see them, so nobody talks about them. 

Maybe afterward you’ll wish my topic tonight had been my last thoughts on Beowulf-- 

there are some elephants in that room too--but instead, it’s the love of sports; and as might (or 

might not) be expected, I approach the topic from the point of view of a more or less typical 

English professor, a bookish sort of egghead who’s not really a lover of sports. I’d rather spend 

Saturday afternoons in the Fall reading War and Peace than watching the Ducks. This is the 

dirty little secret I’ve kept to myself, or at least felt obliged not to say openly during the years I 

worked on sports reform at the U of O and in COLA: the fact is, I’m not really a fan. Big 
surprise. 

It’s become a sort of unwritten rule in COlA (I don’t know, it might actually be written 

down somewhere) that we don’t base our critique of college sports on a dislike of sports itself. 

People are always accusing me of not liking sports; so I’m always telling them, oh no, I ran track 

in high school--and I was pretty good, too--though I do know- how pitiful that sounds. My best 

times in the quarter mile back in 1963 don’t qualify me as any kind ofjock, or any kind of critic 

either. I’d like to meditate a little on why it’s so embarrassing to confess this fact, confess my 

real thoughts about sports, especially football. 

So tonight I’m going to tell you about my most embarrassing moment as a spokesman for 
athletic reform at Oregon. 

It was four or five years ago now--shame has erased enough of my memory that I’m not 

really sure. Anyway, it was at the end (or perhaps the beginning) of one of the last meetings of 



our Presidential Task Force on Intercollegiate Athletics. Nathan and I had somehow put the 

campus in such an uproar that the president actually had to placate us with a phony blue-ribbon 

committee-- or, pardon me: "task force." (That sounds so mi#taty: Task Force.) In the end, 

this task force would declare that the biggest problem with intercollegiate athletics is that the 

faculty don’t understand it. Yes indeed, it turned out that the faculty have uncritically accepted a 

number of "myths" about athletics. 

Well, that story’s embarrassing enough, but it doesn’t qualify as the "most embarrassing 

moment." Here it comes. One day there came an unguarded moment in one of these meetings. I 

found myself sitting at that gigantic conference table in the administration building, with only the 

president and the athletic director; and to those two, and to those two alone, I said something that 

I immediately regretted. Actually, it was one of those gaffes that takes ten or fifteen seconds to 

register, which is worse. 

I’m not sure what prompted it, but I said out loud a thought that I guess I entertain to 

myself just about all the time. As I prepared these remarks for tonight, I tried to remember 

exactly what might have prompted it. 

I think I was trying to explain why faculty attitudes about football tend to be a little ~ . . 

negative. Do they really need to have this explained to them? If the president and the AD don’t 

kno~v that professors are almost naturally alienated from the spectacle that football has become, 

then they don’t know too many faculty, do they? 

Now I realize that in a faculty group of this size, some of you are fans, and a few of you 

even big fans, and that’s great, but you must realize that that’s not the faculty norm. The 

professorial stereotype is pretty sturdy: most intellectuals have relatively highbrow tastes~ They 

wouldn’t make a great booster club. They don’t especially like crowds, they don’t like uniforms, 

they don’t like to paint their faces or do the wave. Most professors don’t look very good on a 

dance floor. As a group, we’re pretty repressed 

Maybe that’s one of our shortcomings. I’m willing to entertain the notion. In any case, 

~ve live in a culture ~vhere it’s a little embarrassing already, just to admit you’re an intellectual. 
On the other hand, I keep telling myself, if you wanted to hire a professor, wouldn’t you look for 

an intellectual? Someone who spends Saturday afternoons reading, or working on a book? I 

don’t kno~v any department that tries to recruit "well-rounded" professors. ("Hey, let’s hire this 

guy: he really likes to drink, and he’d be real fun at the department tail-gater?’) 

So, maybe on that fateful morning I was answering some question about faculty attitudes, 
like why are ~ve so weird about sports? Or, maybe I had just heard the AD say, one too many 

times, his usual line about how football teaches the kids about life. God, I’m tired of that 
argument: football belongs in higher ed because it teaches students about life? 

That is so empty an idea that it’s hard to refute politely, for fear of insulting the other 

person’s intelligence. So to be polite, what I usually do (because this comes up all the time--and 

I realize this is also pitiful behavior on my part), I usually respond with those statistical tables 

from Bowen and Schulman’s Game of Life that showy that the kids actually learn no such thing 
from football. We happen to know (from a book, naturally), that most of our student-athletes do 

not have particularly great track records in the business and professional worlds after college, for 

all of their storied leadership skills, team playing, discipline and motivation-- though they do do 

a lot of coaching of kids’ sports on the side, which is very nice. I’m not criticizing the players. I 

just don’t want to hear the AD tell me how much they’re learning in the locker room or on the 



field. Not everything is educational. Some things are just for fun, for entertainment. And 
football might just be one of them. 

So, I might have been responding to a remark like that. Or, I might have been responding 
to a recruiting issue, by which I mean the prospect of the University luring yet another group of 
teenage boys into the supremely narcissistic fantasy-world of seeing themselves on billboards 
forty feet high in Times Square. That was our AD’s idea. A little computer magic allows you to 
show a kid exactly what that would look like, right up there on the stadium’s big screen. BMOC 
isn’t enough any more, now we can make you a Broadway star! 

I guess what bothers me, really, is what football is teaching the kids about life. Take a 
bunch of teenagers, high school kids, many of them from tough backgrounds, and just shower 
them with luxuries, like private jets and air-conditioned lockers with X-Box wired in. Fulfilling 
their crudest teen fantasies is teaching them something? What, that life is a game? Great lesson. 

There’s a whole range of related issues I usually hesitate to address out loud for fear of 
offending. Can I confess tonight that I just hate the values celebrated in the mass media and 
popular culture, which our students drink up like water? You know, celebrity stuff?. What they 
call styles, or lifestyles, I tend to think of as just so many addictions--addictions to products, 
mostly, which are being pushed on them for a profit. And I’m not so sure how innocent these 
addictions are. You can be addicted to drugs, but you can also be addicted to gambling, or 
shopping, or credit cards, or "bling," or violence, or TV. 

Or sports. I’ve heard it said often enough that America’s addicted to sports. We can’t 
even eat in a restaurant any more without them. I hate that! But we don’t take the term 
"addiction" very seriously in this case. Speaking as an English professor now, I’d like to say 
that, innocent or not, my students’ addictions to mindless pleasures make it harder for them to 
take their work seriously. They have a hard time reading, for example. It’s too slow, too quiet, 
and there’s not enough instant gratification in it. It isn’t entertainment. You think maybe a 
teacher shouldn’t care about this? 

Well, I’d better get to the point, finally: whatever it was that prompted me, on that fateful 
morning, I said, putting aside my usual studied moderation, and forgetting for a moment to whom 
I was actually speaking--I think it must have been too early in the morning--I said something 
like this: 

"You know, the relation of football to higher ed isn’t exactly natural, or obvious. After 
all, the values of the football field are the exact opposite of the values we teach in class. 

In class they learn that violence and force are wrong, that life’s not a competition, that 

beating the other guy isn’t the goal .... " 

I could have gone on--oh, believe me!--but my fit~een-second buzzer went off loud and clear in 
both ears. The president and the AD were staring at me in stupifaction, as if I had just peed on 
the table. There was an awkward moment of silence, before Bill Moos gave one of his manly 
Moos-laughs, shouting, "Well, I don’t know about that, Jim !" 

I saw in an instant that in the world both of these men inhabit, my beliefs in the natural 
superiority of understanding over force, and of cooperation and compromise over competition, 
are naive and idiotic. I might as well have said that the unexamined life isn’t worth living, or 
that money and celebrity aren’t the highest goals of a wise man. WhatJ~eakin’ universe do I 
inhabit, an)~way? Suddenly the conference table between us stretched wider than a football field, 



wider than a mile, wider than the Grand Canyon. Me and my big mouth. No wonder the Task 
Force ended up thinking the faculty don’t understand sports. What kind of American doesn’t like 
competition? What’s the free market, after all? 

So I shut up quick, I backpedaled, I went on with the meeting, trying to erase my blunder. 
I didn’t try to dig myself out the hole, though I was tempted. I didn’t try to explain to these two 
guys what all of literature, history, religion and philosophy have taught me--and I’m not going to 
tell you either, because no one likes a sermon after dinner. Anyway, don’t try philosophy on your 
AD, because he’ll think you’re a nut. Whatever you do, don’t mention the obvious--for 
example, that there’s a terrible danger in the roar of the crowd. You might be ridiculed as an 
idealist, an intellectual, and a liberal. 

One obvious truth is that football doesn’t teach us anything, it’s pure entertainment, 
which is why it’s such great entertainment. And entertainment, according to the eggheaded 
professor here, is the exact opposite of education. We seek out entertainment for its pleasure. It 
reinforces what we already believe--that’s much of its pleasure. Football doesn’t teach America 
its values; rather, it r@cts America’s values. 

So we might ask--though we want to avoid anything that sounds too much like a lecture 
or a sermon--what American values are reflected in football? And they’re American values, too, 
because we’re the only culture that loves this sport. The Greeks had their Olympics, Rome had 
its arenas and gladiators, medieval knights had their jousts and tournaments, Spain has its 
bullfights, the Russians have their chess. I’m not sure if sports reflect the deepest or the 
shallowest values in a culture, but they certainly are revealing, aren’t they, of a culture’s values? 
So what does football reveal about ours? What does the rest of the world think about American 
football? 

One of the problems of being an intellectual is that you think too much. So when I think 
about football, I can’t get it out of my head that America’s the only country that loves it, and the 
only country where big-time sports are attached to--of all things--higher education; I think 
about the role of sports in other cultures, and over the long course of history-. I’m a medievalist; I 
take the long view. And the big picture isn’t real comforting. Future historians won’t have too 
much good to say about the Super Bowl, I’m afraid, or about the corruption of higher education 
by the mass media in the age of big-time college sports. They’ll look back at a culture governed 
by marketing, a culture addicted to celebrity and violence, whose most popular entertainments 
aimed squarely at the lowest common denominators in human nature. 

And maybe there’s nothing wrong in that! Maybe I’m wrong. Maybe future historians 
will stand in awe of the sports industry’s brilliant orchestration of our cultural energies; the relief 
it provides for our cultural tensions; the sublimation it allows of our violent instincts, into forms 
as innocent and harmless as they are enjoyable. 

Actually, the last book I read on the topic, by a social commentator I really respect, takes 
this positive approach. In her new book, Dancinlz in the Streets, Barbara Ehrenreich discusses 
"the carnivalization of sports." She too looks at the big picture; but what she sees is that football 
(along with rock concerts) has restored to our culture the experience of collective joy, which elite 
culture virtually prohibited for the last three centuries, alas and alack. Now it’s back. We’re 
dancing in the streets again--or at least tail-gating and doing the wave. It’s good. And 
according to her, it was TV that made it happen. She says, 



Older fans could now enjoy the game at home, without the discomforts of hard seats and 
inclement weather, so the stadium crowds got younger .... Television allowed the 
elimination, from the stadium, of any fan who did not seek the stadium experience .... So 
by a process of natural selection, the people who actually attend the games tend to be 
those who seek the thrill of the crowd. 

Ehrenreich approves. (Though something about her style tells me she doesn’t spend much time 
at the stadium herself; I sense hers is an intellectual position.) But it’s precisely this new 
emphasis on "the thrill of the crowd" that most alienates intellectuals like me. She goes on: 

Rock ramps up the party atmosphere--the mood of excess and self-abandonment--which 
in turn encourages the more extravagant forms of costuming, face painting, and stadium- 
wide synchronized motions. Decades earlier, in the middle of the century, sports events 
in America had been fairly disciplined, thoroughly masculine gatherings, heavy on the 
marching music and other militaristic flourishes. Rock entered this unlikely setting and 
carved out a space for Dionysian pleasure. 

Which is just fine for all you Dionysians out there, maybe, but I’m so Apollonian I don’t even 
da~lce. I don’t like rock concerts, either; I’m the guy who stays home and analyzes the lyrics, and 
then writes articles about them. I’m an English professor. 

I’d like to remind you, however, that I did run track back in high school. I ran the quarter 
mile--though in the spirit of the evening, maybe I should confess I never broke 54 seconds. 

And there you have it. That’s my confession. Thanks for letting me share my most 
embarrassing moment at last. Embarrassing as it was at the time, I think, on reflection, after 
analyzing the lyrics here, that I’m probably right in what I said; I just chose the wrong time and 
place to blurt it out. Then again, it may be there is no right time and place in America to confess 
you don’t like football--except perhaps at a faculty meeting. 
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GUEST VIEWPOINT 

UO athletics serious about academics and financial self-sufficiency 
By Pat Kilkenny 
Published: Wednesday, July 11, 2007 

In February, on my first day as athletic director at the University of Oregon, my wife, 
Stephanie, and I attended a ceremony honoring the first 20 recipients of the UO’s 
Faculty Excellence Awards. The event underscored for us the qualities of an outstanding 
and dedicated faculty. 

As the professors were recognized for their scholarly pursuits, we felt the same pride 
and thrill that we have experienced many times at athletic events. Stephanie and I, as 
well as everyone in the athletic department, are proud to be part of the UO team, a team 
made up of not only world-class teachers, researchers and students, but also top-notch 
coaches and student athletes. 

We cherish the chance to work with such dedicated individuals as part of the 
universitywide mission to mold global citizens who" question critically, think logically, 
communicate clearly, act creatively and live ethically." As we shape the future of UO 
athletics, the university mission statement, which calls on faculty and staff to provide 
students with a framework for lifelong learning, is an essential guidepost. Our vision for 
the future is one in which the UO athletic department plays an important role in the 
collaborative effort to maintain and enhance the UO’s place as one of the best 
institutions of higher learning in the country and perhaps the finest public university in 
the West. 

With that in mind, there are a couple of important points we would like to share about 
UO athletics. 

¯ Our athletes are students first, and like all other parts of the institution, our goal in 
athletics is to ensure they receive the best possible experience academically as well as 
athletically. Our faculty and coaches provide challenging and engaging work, which 
develops the students not only as athletes but as complete citizens. 

Of course, we would like our teams to be successful in the Pac 10 Conference and on a 
national stage, bringing home championship banners in all sports. Our most important 
objective, however, is ensuring that as many of our student athletes as possible don 
robes and mortarboards at commencement. 

As we celebrate our academic successes - and there are many - we are also mindful that 
some athletes are not meeting expectations. Rest assured we are doing everything we 
can to ensure that all of our student athletes find success in a rigorous academic setting. 

¯ Few words in academia are as popular today as" sustainability." The UO campus is 
home to cutting-edge experts searching for innovative ways to incorporate principles of 
sustainability into fields such as architecture, urban design and chemistry. Even in 
athletics, the UO strives for sustainability - fiscal sustainability. 

The UO has one of only 17 self-supporting athletic departments in the country. That 
means we receive no funding from the state or the university general funds. UO athletics 
depend in large part on football revenue from television contracts, nonconference and 
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postseason games, as well as gifts and gate receipts. While admirable, that dependence 
does, in fact, make us vulnerable to severe fiscal consequences should the Ducks’ 
gridiron successes falter. Placing such a fiscal burden on the shoulders of committed 
coaches and student athletes is unfair. 

While Duck fans take pride in repeating, ’" It never rains at Autzen Stadium," the athletic 
department must prepare itself for a financial rainy day by becoming a self-sustaining 
department, guaranteeing our financial independence for generations to come. This 
would ensure that UO athletics prosper for decades without subsidies from the state or 
university. 

A new basketball arena would serve an important function in supporting the 
department’s financial responsibilities. Fiscal sustainability would make us better 
prepared to serve the university by allowing us to further emphasize academics and to 
continue to pump money back into the university’s budget. 

I want to make it clear that as athletic director I am committed to making sure every 
decision I make is in keeping with the UO mission. The importance of keeping athletics 
in step with academics was never as clear to me as it was back on my first day, at the 
ceremony for the Faculty Excellence Awards. That day, Stephanie and I were inspired 
by faculty members’ commitments to teaching and visionary research. 

In my mind, the ceremony laid down a gauntlet, a personal challenge for me to rise to 
the level of excellence attained routinely by UO faculty and staff. As I strive for that 
goal, I continue to feel pride and excitement just being part of the University of Oregon 
team. 

Pat Kilkenny is the University of Oregon’s director of athletics. 

GUEST VIEWPOINT 
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Tuesday, September 25, 2007 

Sharp Growth in Athletics Fund Raising Leads to 
Decline in Academic Donations on Some Campuses 

By BRAD WOLVERTON 

As the country’s biggest athletics departments have sought ways to pay for multimillion-dollar facili .ty expansions, 
coaches’ salaries, and other rising costs, their fund-raising operations have experienced enormous growth. But 
contributions to sports programs are eating up an ever-larger share of donations to colleges, Chronicle research 
suggests. 

The country’s largest athletics departments and booster clubs raised more than $1.2-billion in 2006-7, a Chronicle 
starvexi has found, with some programs more than tripling their gifts in the past decade. 

Growth in new facilities has fueled much of the increase: Between 2002 and 2007, colleges in the nation’s six premier 
athletics conferences raised more than $3.9-billion for capital expenditures alone. 

Over the next few years, big-time athletics programs hope to raise an additional $2.5-billion for new buildings, the 
survey found. And many programs are expanding their fund-raising staffs to solicit big gifts. 

But the sports fund-raising success has come at a cost: While donations to the count .ry’s 119 largest athletics 
departments have risen significantly in recent years, overall giving to those colleges has stayed relatively flat, according 
to an article in the April issue of the .lournal q!Sport Management, which analyzed fund-raising figures reported by 
colleges to the Council for Aid to Education. 

Among the surveyed institutions, athletics departments brought in an .!~.?.g.gg.~g.!.~!~..~.tk~gg. of the colleges’ overall donations. 
In 1998 athletics gifts accounted for 14.7 percent of overall gifts. By 2003 sports donations had reached 26 percent. 

The shift has frayed relations among fund raisers soliciting the same donors and has led to broader concerns about the 
growing importance of sports as overall funding for colleges has stagnated. 

"There’s a fear among faculty members that there is a discrete amount of money that alums and non-alums are willing to 
commit," says Dennis R. Howard, a professor of business at the University of Oregon and co-author of the article in the 
sports-management journal. "And the more the athletic program gets, the less there is to support the academic 
programs." 

Unparalleled Growth 

Athletics departments have relied on private donations for decades. But in recent years, as spending on sports has 
grown at a rate three times faster than that for spending on the rest of the campus, athletics programs have turned to 
donors as never before. 

And sports fans have delivered. Last year 27 athletics progrmns raised more than $20-million each, the Chronicle 
survey found. Ten programs brought in more than $30-million each. 

The University of North Carolina at Chapel Hill led the way, collecting $51-million. Next were the Universi~ of 
Virginia, Ohio State University, the University of Florida, and the University of Georgia. 

1 of 3 9/25/2007 5:19 PM 



Print: Sharp Growth in Athletics Fund Raising Leads to Decline in Aca...    http:iichronicle.comicgi-biniprintable.cgi?article=http:iichronicle.comida... 

As sports needs have grown, athletics fund-raising has becolne an increasingly sophisticated business, with some 
programs overseeing multimillion-dollar licensing deals, affinity-credit-card programs, preferred seating, even 
game-day parking privileges. One booster club, Seminole Boosters Inc., at Florida State University, is securing 
$70-million of debt for the university’s athletics facilities. 

One way programs bring in revenue is fairly straightforward: They charge a seat-license fee for football and basketball, 
requiring fans to make donations to secure their tickets. For seven out of 10 sports donors, that is the only contribution 
they make, research shows. To get the best seats, however, donors must contribute more -- often considerably more. 

Seat-license fees, which start as high as $2,000 in some programs, have led some donors to cut back their contributions 
to other parts of the college, says Jeffrey L. Stinson, an assistant professor of marketing at North Dakota State 
University, who has studied the effect of athletics fund raising on total giving to colleges. 

"We don’t necessarily see a decrease on a dollar-for-dollar basis," he says. "But you do see donors cut back a little on 
that academic gift because they just don’t have the capacity." 

Some booster clubs, including the Tiger Athletic Foundation at Louisiana State University, have overcome that problem 
by allowing academic contributions to count toward premium seating and other sports perquisites. In other words, a 
$10,000 gift to LSU’s chemist~ department, for example, will help buy better football tickets. 

Ticket-license fees, along with revenue from luxur?. suites and premium seats, have helped many athletics departments 
grow quickly. So have mega-gifts. Last year T. Boone Pickens, a billionaire businessman, gave $165-million to the 
athletics department at Oklahoma State UniversiU. In August, Philip H. Knight, co-founder of Nike, and his wife, 
Penny, donated $100-million to the sports program at the University o f Oregon. 

Many athletics programs are seeing their biggest gains well below that level, however. LSU’s booster club, which 
brought in $35-million last year, saw its biggest jump in donors who give $100,000 a year, says Ron Richard, chief 
executive officer of the club. The university has also doubled the number of athletics donors who give $5,000 a year, to 
more than 200. 

"With that amount of money, you get a guy who’s on his way up," Mr. Richard says. "He’s not a millionaire yet, but he’s 
going to be." 

By focusing on the wealthiest donors, even programs with smaller enrollments have grown quickly. Just 4,400 alumni 
make annual contributions to the athletics department at Wake Forest University, only a fifth as many as at some of its 
peer institutions. But Wake’s supporters each give an average of $3,000 a year. 

Enticements to Give 

To get the really big gifts, programs often entice donors with behind-the scenes access, such as sideline passes and 
private dinners in coaches’ homes. Three years ago, Wake Forest established the Moricle Society, for donors who 
contribute at least $55,000 a year. The program has brought in an extra $1-million a year for the athletics department. 
Society members fly free on teams’ charter flights, are wined and dined, and get private "chalk talks" from coaches 
before gmnes. 

"We don’t skimp on these people," says Cook Griffin, execntive director of the Deacon Club, Wake’s athletics 
fund-raising arm. "You can’t spend too much on them." 

Many athletics officials say they work hand-in-hand with their colleges’ development offices, and that their efforts have 

led more donors to contribute to the college’s general fund. At the University of Louisville, where private donations 

have nearly tripled in the past decade, to more than $30-million last year, Rick Pitino, the basketball coach, recently 

visited a prospective donor to help land a big gift for the medical school. 

At Louisiana State, Mr. Richard says he works closely with William G. Bowdon, chief executive of the LSU 

Foundation, the university’s general fund-raising arm. The two men spent more than 30 years together in the Marine 

Corps, and their friendship has paid off. Within the past six months, the athletics fund helped arrange $8-million in 

donations to academic programs, Mr. Richard says. 
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But critics at some colleges complain that the athletics fund-raising ann operates independently from the general 
development program, acting more like a marketing department than a charitable organization. Fund raisers in one 
big-time sports program recently installed their own software program to help cultivate donors, shutting out the 
university’s development staff, says Mr. Stinson, the North Dakota State professor. In many programs, he says, there is 
"at least a competitive relationship if not an antagonistic one," between athletics fund raisers and college development 
officers. 

Twenty years ago, athletics was the "stepchild" of fund raising -- but not anymore, says Bruce Flessner, a fund-raising 
consultant who works with many large colleges. 

"They were the guys doing the golf tournaments, and no one took them seriously," he says. "Now they’ve pushed 
themselves front and center, and they’re eating a big slice of the philanthropic pie." 

College fund raisers play down the tension between the two sides. 

"I don’t want to give the impression that there’s no rub from time to time as athletics is t~ing to raise money from big 
donors," says Bill Sturtevant, vice president for principal gifts for the University of Illinois Foundation. "But those 
things happen with other programs, too, and you just have to coordinate and work it out." 
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where private donations have nearly tripled in the past decade, to more 
than $30-million last year, Rick Pitino, the basketball coach, recently 
visited a prospective donor to help land a big gift for the medical school. 

At Louisiana State, Mr. Richard says he works closely with William G. 
Bowdon, chief executive of the LSU Foundation, the universi~,’s general 
fund-raising arm. The two men spent more than 30 years together in the 
Marine Corps, and their friendship has paid off. Within the past six 
months, the athletics fund helped arrange $8-million in donations to 
academic programs, Mr. Richard says. 

But critics at some colleges complain that the athletics fund-raising arm 
operates independently from the general development program, acting 
more like a marketing department than a charitable organization. Fund 
raisers in one big-time sports program recently installed their own 
software program to help cultivate donors, shutting out the universi~’s 
development staff, says Mr. Stinson, the North Dakota State professor. In 
many programs, he says, there is "at least a competitive relationship if not 
an antagonistic one," between athletics fund raisers and college 
development officers. 

Twenty years ago, athletics was the "stepchild" of fund raising -- but not 
anymore, says Bruce Flessner, a fund-raising consultant who works with 
many large colleges. 

"They were the guys doing the golf tournaments, and no one took them 
seriously," he says. "Now they’ve pushed themselves front and center, 
and they’re eating a big slice of the philanthropic pie." 

College fund raisers pla~v down the tension between the two sides. 

"I don’t want to give the impression that there’s no rub from time to time 
as athletics is t~ying to raise money from big donors," says Bill 
Sturtevant, vice president for principal gifts for the University of Illinois 
Foundation. "But those things happen with other programs, too, and you 
just have to coordinate and work it out." 

A PROFILE OF FUND RAISING FOR ATHLETICS IN 6 MAJOR 
CONFERENCES 

Athletics donations have risen sharply in recent years. Sixty -four of the 73 
colleges in the six major conferences responded to a Chronicle survey about 
fund raising conducted in the past two months. Those responding reported they 
had raised a total of $1.2-billion in private donations in 2006-7. Over the past 
five years, the participating colleges brought in lnore than $3.9-billion for 
capital improvements. 

Amount Number 
raised in Goal of of 
capital current full-time 

Overall campaigns capital athletics 
Donations in rank in for athletics in campaign for fund 

2006-7    donations last 5 years     athletics     raisers 

Atlantic Coast Conference 
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U. of North 
Carolina at Chapel 

$51,000,000 
, 1 $230,000,000 -- 20 

U. of Virginia $45,240,112 2 $188,100,000 -- 19 

Florida State U. $29,100,000 11 $155,300,000 $110,000,000 6 

North Carolina 
$27,254,723        14 $125,625,000            --      16 

State U. 

Duke U. $25,495,000 17 $150,000,000 -- 15 

Georgia Institute of 
$25,000,000        18            -- $125,000,000       8 

Technology 

Virginia Tech $23,680,688 19 $22,300,000 -- 6 

Clemson U. $23,160,000 22 $27,000,000 -- 6 

U. of Miami $19,200,000 29 $63,000,000 $70,000,000 9 

Boston College $19,000,000 31 $64,000,000 -- 8 

Wake Forest U. $12,692,782 46 $63,000,000 $87,000,000 9 

U. of Maryland at 
College Park 

Big 12 Conference 

Texas A&M U. at 
$32,100,000         9 $95,000,000            --      18 

College Station 

U. of Texas at 
$26,000,000 16 $23,400,000 -- 14 

Austin 

Iowa State U. $19,600,000 27 -- $85,000,000 6 

Texas TechU. $17,792,269 32 $140,000,000 -- 9 

U. of Oklahomaat 
$17,400,000 33 $120,000,000 -- 8 

Norman 

U. of Missouri at 
Columbia 

$15,000,000 37 $130,000,000 -- 5 

U. of Nebraska at 
Lincoln 

$14,000,000 38 $31,000,000 $40,000,000 5 

Kansas State U. $12,900,000 44 $90,000,000 6 

U. of Kansas $11,700,000 48 .... 8 

U. of Colorado at 
Boulder 

$10,849,308 50 .... 8 

Oklahoma StateU. $9,400,000 53 $289,000,000 $115,000,000 6 

Baylor U. - ......... 

Big East Conference 

U. of Lonisville $30,600,000 10 $53,477,000 -- 9 

U. of Nolxe Dame $15,800,000 35 $62,500,000 $84,000,000 3 

West Virginia U. $13,800,000 40 $43,000,000 -- 7 

U. of Cincim~ati $12,853,639 45 $50,000,000 $100,000,000 7 

5 of 8 9/25/2007 5:17 PM 



Sharp Growth in Athletics Fund Raising Leads to Decline in Academic ... http:iichronicle.comidailyi2007i09i200709250 ln.htm 

Syracuse U. $10,300,000 52 .... 6 

Rutgers U. at New    $7~400,000 
55 $32,000,000 -- 5 

Brunswick 

U. of Pittsburgh 
$6,700,000 58 $35,000,000 -- 

main campus 

Villanova U. $5,400,000 59 $18~500~000 -- 3 

Providence College $2,000,000 61 .... 1 

St. John’s U. (N.Y.) $1,900,000 62 $650,000 $30,000,000 4 

DePaul U. $950,402 63 $3,200,000 -- 2 

Seton ttall U. $930~180 64 $3,000,000 -- 2 

Georgetown U. - ......... 

Marquette U. - ......... 

U. of Connecticut .......... 

U. of South Florida .......... 

Big Ten Conference 

Ohio State U. $3%000,000 3 -- $100,000,000 9 

Michigaa~ State U. $28,500,000 12 $121,000,000 -- 9 

U. of 
Mim~esota-Twin $26,122,242 15 .... 8 
Cities 

U. of Ilhnois at 
$23,500,000       20            -- $216,000,000       12 

Urbana-Champaign 

U. of Iowa $20,800,000 24 $15,000,000 -- 9 

U. of Wisconsin at 
Madison 

$20,500,000 25 -- $50,000,000 5 

U. of Michigan at 
$20,490,000 26 $98,740,000 -- 8 

Ann Arbor 

Purdue U. $19,600,000 27 -- $80,000,000 4 

Indiana U. at 
$13,992,652        39 $80,000,000            --      11 

Bloomington 

Northwestern U. $9,000,000 54 $15,000,000 -- 3 

Pennsylvania State 

U. at UniversiW .......... 
Park 

Pacific-lO Conference 

U. of California at 
$34,157,157         8 $100,000,000 $125,000,000       12 

Berkeley 

U. of Washington $19,100,000 30 $80,000,000 $300,000,000 11 

Oregon State U. $16,763,000 34 -- $129,500,000 11 

U. of California at 
$15,400,000        36 $30,000,000            --      12 

Los Angeles 
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U. of Arizona $13,262,515 41 $15~464~693 $25,000,000 6 

U. of Oregon $12,500,000 47 .... 9 

Arizona State U. at 
$10,470,000        51 .... 8 

Tempe 

Washington State 
$6,907,278 56 .... 8 

U. 

Stanford U.                  - ......... 

U. of Southern 
California 

Southeastern Conference 

U. of Flm~da $37,400,000 4 .... 11 

U. of Georgia $36,600,000 5 $64,180,000 -- 8 

U. of Tennessee at 
Knoxville 

$35,800,000 6 -- $210,000,000 8 

Louisiana State U. 
$35,000,000         7            -- $100,000,000       6 

at Baton Rouge 

U. of South 
CaJcolma at $28,200,000 13 $14,000,000 -- 9 
Columbia 

Auburn U. main 
$23,339,000       21 $136,000,000 $30,000,000       5 

campus 

U. of Alabaana at 
Tuscaloosa 

$22,397,071 23 $70,000,000 -- 6 

U. of Kentucky $13,200,000 42 $33,000,000 -- 6 

U. of Mississippi $13,200,000 42 $32,000,000 -- 6 

U. of Arkansas at 
$11,500,000       49    $3,500,000            --       8 

Fayetteville 

Mississippi State 
$6,800,000        57 .... 6 

U. 

Va~derbilt U. $5,309,000 60 $92,508,000 $25,000,000 7 

* Unaudited 

NOTE: A dash indicates data were not reported. 

SOURCE: Chronicle reporting 

TRENDS IN GIVING TO ATHLETICS PROGRAMS 

Year Average athletics donation perinstitution PropoRion oftotalgiffs goingto athletics 

1998 $858,613 14.7% 

1999 $1,071,281 16.9% 

2000 $1,237,649 16.9% 

2001 $1,543,396 17.8% 
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2002 $1,674,970i 22.9% 

2003 $2,10s,787i 26.0o/0 

NOTE: The figures cover gifts by alumni to the 119 NCAA Division I-A institutions. 

SOURCE: Jeffrey L. Stinson and Dennis R. Howard 
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UT SPORTS SPEND1NG 

The Longhorn economy 

The University of Texas athletics department is among the nation’s biggest and best. But as it 
prepares to spend more than $100 million this year, some ask: Are there limits? 

~]Click-2-Listen 

By Eric Dexheilner 

AMERICAN STATESIVL~kN STAFF 

Sunday, September 30, 2007 

$107.6 million 

This yeax, the University. of Texas athletics department will for the firs~t time spend more than $100 million. That’s double the amount of just six years ago. Since 2000, 



sports expenses have grown twice as t?as~t as UT spending overall. 

Deborah Cannon 

AMERICAN- STATESMAN 

(enlarge photo) 

$20,000 per game 

The night before home football games. Longhorn players stay at a local hotel. The idea is to build team spirit and to help keep the players free of distractions before 

the game. 

Kelly West 

AMERICAN- STATESIVL’kN 

(enlarge photo) 

$200,000 
After the 2005 national title, the football team was rewarded with a renovation of the players lounge. The lounge now features leather recliners, TV projectors and flat 

screen TVs. 

Ralph Barrera 

AMERICAN- STATESMAN 

(enlarge photo) 

$~0,000 per game 
’][’he new Godzillatron scoreboard and sound system axe expensive additions to UT games. 



UNIVERSITY OF TEXAS 

(enlarge phol,~) 

The UT footbaJd locker room features a lounge area with game tables, 125 personaJized lockers for the players, five flat-screen TVs and a three-dimensionaJ, lighted 

20-foot Longhorn on the ceiling. The facility, which is named the Howard L. Terry-Bobby Moses Jr. Longhorn Locker Room, is described on the UT athletics 

department’s Web site as ’one of the finest collegiate locker rootns in the country.’ 

Jay Janner 

AMERICAN- STATESMAN 

(enlarge phol,~) 

$300 per day Each practice, UT tbotball players boa~-d a bus near the football stadium and ride it to the practice field to keep them out of harm’s way crossing major 

intersections on thor. 

Kelly West 

AMERICAN- STATESMAN 

(enlarge photo) 

$1~,000 The Longhom football team recently purchased a new hydrotherapy room. This year, it added a new rehab pool with an under~vater treadmill monitored by 

video cameras tbr $43,000. 

(enlarge photo) 



(enlarge photo) 

(enlarge photo) 

(enlame photo) 

MORE ON THIS STORY 

Big payday for calling the plays 
UT athletics otficials wa~, of sha~n~ profits 

Inspiring players, fans is a multi~nillion dollar endeavor 

MOST POPULAR STORIES 

Cedar Park couple gives birth to record-breaJaing quintuplets 
From officer’s order to Taser: 45 seconds 

Stumbling Texas’ downt~ll not all McCo~’s fault 

Notebook: McCoy’s status uncertain: Jones excited 

The Longhorn economy 

Share This Story 

del.icio.us 

Newsvine 

reddit 

Yahoo 

Facebook 

The rapid gro~xah is the result of the Longhorns’ financial independence. Unlike other departments at the University of Texas, athletics gets to spend virtuallyWha~s this? 

eve ~r~thing it earns. 

And thanks largely to income generated by the UT football team (and, to a lesser degree, men’s basketball) the department earns plen~’. The Longhorns’ move to the 

Big 12 contErence in 1996 gave the team additional national exposure. That, coupled with the team’s on-the-field successes and an explosion in expensive luxury 

seating (next year the football stadium will boast three premium club ~ating areas and 111 suites costing between $50,000 and $88,000 a year each) have tripled 

football revenues over the past ten years, to about $63 million this year. 



At the same time, UT has made a deliberate decision to limit the intercollegiate sports it supports. Ohio State University’s athletic department also spends about $100 

million per year on sports. But the Buckeyes have twice aa many teams as the University of Texas, M~ich has one full time athletic department employee for eve~ two 

st udent- athletes. 

Indee& tbllomng a national trend, the number of Longhorn student-athletes has fallen slightly, so the a~nount of~noney the university spends per athlete has soared, 

frotn $113,000 in 2003 to $210,000 this yeast. That’s 10 times the average of all Division I and II schools~ according to the Nations] Collegiate Athletic Association. 

It’s eight titnes what the University of Texas spends educating each student. 

Adminifftrators say that because the sports program is self-supporting the importance of such numbers is exaggerated. %Ve eat what we kill," said Ed Goble, the athletic 

department’s chief financial officer. 

Critics disagree. "There is no justification for such escalation," said Donna Lopiano, a former UT women’s athletics director and recently retired CEO of the Women’s 
Sports Foundation. "It’s an embarrassment to spend $100 million on 500 kids." 

An athletic department that spends money simply because it can results in "a degree of extravagance that is totally out of whack with what transpires in the rest of the 

university," ~id UT acconnting prot~ssor Michael Granol~ who points to sports facilities he tenns "beyond opulence." He, along with other reformers, has proposed 

merging athletics into the university’s general fund so its rapidly growing expenditures four coaches and an ad~ninistrator now earn ~nore than the university’s 

president can be reviewed alongside other depestments’ budgets. 

UT’s spending also has consequences that reach far beyond Austin, said Dan Fulks, an accounting professor at Transylva~nia UnNersity who studies university sports 

finances for the NCAA. Programs like UT’s, he says, drive up the cost of all college sports and, in some instances, the price of higher education in general as 

schools with less-lucrative teams scramble to maintain a pace of spending that NCAA President Myles Brand has called "not sustafinable." 

Fewer than 10 out of more than 1,000 college athletic programs nationally make money or break even, according to Brand. (Fulks puts the number slightly higher.) 

That means 99 out of 100 schools subsidize the cost of intercollegiate sports, often in the timn of student tees. which according to the College Board are rising at a rate 

ths~ter than intlation. 

T~ing to keep up with athletic superpowers compels competitors to literally mortgage their futures for sporks. At Big 12 rival Texas Tech University, four in eve~ 10 

dollars of the school’s annual debt service goes to repay loans taken out to build or rehab sports facilities. 

’][’he loan payments have made Tech’s football pl~ogram one of the most expensive in fl~e count~y~, according to NCz’u~k figures. Last year the athletic department ran a 
mul~-milli~n-dollar deficit, which wiped out its reserve fi~nd. 

Big-time sports can cos~t schools money in other ways, too. This spring, an analysis of Division I-A schools by the Journal of Sports Management found athletic 

department donations represent a larger and larger share of total nniversity giving. "In some cases, the increase in athletics giving may be coming at the expense of 

academic gifts." said co-author Jeffrey Stinson, aNorth Dakota State University marketing professor. 

Most schools operate on athletic budgets a fraction the size of UT’s. But a review of the Longhorn’s expenses by the American-Statesman shows that, in ways big and 

small, there is a hnge difference between athletic programs that buy what they need and those that spend $100 million. 

Longer seasons, chartered jets 

UT adminis~_rators cite maxay benefits of the school’s athletic depm~ent, including rallying school spirit and increasing fieshman applications. Locally and nationally, the 

publicity generated by the Longhorns bathes the entire university in a pleasant burnt orange glow. 

"It certainly gets our alumni and community involved in our can~pns," said President William Powers,Jr., adding that pexticipating in intercollegiate athletics "is a valuable 

experience for student-athletes." 

Lucrative sports programs do allow some stadents to attend college who might not otherwise get the opportunity. The UT athletic department will pay the nniversity 

atx~ut $7.6 million this year to cover the full or partial cost of tuition and room and tx~ard for 412 student-athletes on scholarship. A third of that goes to tbotball 

players. 

’][’he scholarship figure has g~own every year as the price of attending UT has risen. But it also reflects the increasingly competitive nature ofbig-titne college sports. 

At schools like UT, many athletes s~ay in school yeax-round. For tbotball and basketball players, sunnner sessions are virtually mandato~ to get a jump on conditioning 

and to take summer courses to suppletnent academic calendars later cramped by practices and games. The extra summer sessions cost $364,000 for football alone. 

A winning season adds more to the scholarship bill. Posit- season play means athletes are still "in school" when others are home on vacation, so their expenses mnst be 

covered then, too. That cost $222,000 last year for football players. When added to the snmmer costs, one in every four football scholarship dollars is spent on 

covering expenses incurred when most other students are not in class. 

The trend of year-round sports is spreading. Last year the men’s swim team’s summer scholarship bill tripled; the women’s track and field summer costs doubled. In all, 

$1.27 million will go toward covering athletes’ summer and post-season costs this year. 

An athlete’s education costs tnore than a regular stndent’s in other ways, too. The atlfletic depaxtment this year will pay $1.79 million - $450,000 for the football team 

alone to tutor and assist Longhorn athletes with their classwork. That’s up more than a quarter from m,o years ago and works out to $3,500 per student-athlete, in 

addition to the regular $8,000 annual cost of tuition. Acade~nic counselors who travel with the tean~s add ~nore in travel costs. 

UT hires about 200 tutors each year. not all simply to help with classwork. While the Longhorns don’t break down tutors’ tasks, a review of Texas A&M’s athletic 

budget shows the department paid $30,000 to "class checkers" who make sure athletes attend classes. UT pays $32,000 a year on "quality control" essentially 

football dorm supervisors who help the coaches. 



The cost of travel rises yeaady, and Texas spends more on it than any school except Wisconsin, Ohio State and Florida all of which boast more student-athletes than 

UT, according to a database of financial inlbrma’don compiled by the Indianapolis Star. 

The Longhorns’ success is partly responsible. Arranged at "the last minute, post-season travel costs more than regulaac season "trips. The UT baseball team’s travel bill 
doubled between 2005 and 2006, thanks to post-season play. 

When the Longhorn tbotball team won the 2005 national championship, it was invited to the White House. The athletic department picked up the tab $143,000, 

plus $19,000 for lunch. (A&M spent $16,000 on tickets to Seaworld and the San Diego Zoo during its Holiday Bowl lrip last year.) 

The Longhoms also travel in higher s~le than many other schools. EveD, year the athletic department charters about 20 flights, at appro~mately $90,000 each, from 

Continental Airlines. 

Sometimes it’s to get players back to school more quickly, to get to locations not eaaily serviced by regular flights or simply to maJ~e trips easier on the team. This year’s 

meffs basketball travel budget j umped by nearly a third alter the team sIarted taking larger commercial charters instead of regional jets so "they could avoid refueling 

stops. 

Other times the Longhorns spend the money because they can. By tradition and Mack Brown’s preference, the football temn charters planes to football games in 
nearby Houston and Dallas. Each practice, football players board a bus near the football stadium and ride it to the practice field to keep them out of harm’s way 
crossing major intersections on foot. The service costs about $300 per dw. 

Hydroworx and PlayStations 

Big-time schools know that attracting a steady stream of top high school athletes is crucial to tlrcir continued success, and the University of Texas spends about $1 
million a year recruiting and flying star prospects to Austin. What the teenagers see when they arrive is importa~t, and the school is constantly burnishing its facilities. 

Darrell K. RwaJ-MemoriaJ Stadium is in the mids~t of a $175 million rehab eight yea~-s alter a $90 million upgrade; the baseba]l stadium is getting a $26 million thcelil?t. 
The golf teams play out of a new $1.5 million clubhouse on a course that just got a $500,000 upgrade. 

After the facilities are co,npleted, the meter keeps running. Thanks pri,narily to the tbotlmll sSadium upgrades, the Longhorn athletic departme~ffs yearly debt service 

will double over the next year, to about $15 million aamtmJdy. Utilities air conditioning, heat water and ,naintenance cost the athletic department a~aother $4.75 

million a year $115,000 j us~t to keep the depaxtment’s grass football, softball and soccer fields soft and green. 

Heavily recruited high schoolers expect flashier personal amenities, too, and UT obliges. Following its Rose Bowl victo~T, the football team was rewarded with a 

$200,000 renovation of its players lounge, a retreat with four TV projectors (screens drop from the ceiling at the push of a button embedded in a six-foot replica oftlrc 

UT tower), six flat screen TVs, four X- boxes and three PlayStations. 

Two floors down, the football locker room boasts another new lounge area, with five llat-screen TVs and a three-dimensional, lighted 20-tbot Longhorn on the ceiling. 

Men’s and women’s basketball players can relax in their own private living rooms, each with large TVs, video gmnes and recliners. (New recliners cost $15,020 last 

year.) The golf teams have a private player lounge at their new clubhouse. 

The Longhorns spend about $3 million a yeaac to outfit and s~kt’athletic facilities with trainers, therapists, physicians, chiropractors and masseuses. There are four weight 

rooms. The footba2tl team recently purchased the latest in tveatment for sove muscles and recovering bodies: a new hydrotherapy room costing $155,000. This year, it 

added a rehab pool with an under-water treadmill monitored by video cameras ($43,000) and cold-water pool ($23,000). 

Nutritional supplements Gatorade, Powerbars, etc. cost $180,000 last year. Medica] bills what the tmiversi~’ pays to treat its injured athletes beyond what 
their personal insurance covers added just over $600,000, 40 percent of that to treat football plwers. A hi~-tech system that monitors an athlete’s cove body 
temperature from afar cost $7,000. 

The athletic department continues to show its appreciation once vecrnits become Longhoms. Each yeaac, it gives various rewards to players and personnel letter 
jackets and blankets, but also rings, wutches, iPods and other swag earned lbr cont~rence victories and championships. The gifts totalled $537,000 last year. 

The department spends about $35,000 aramaJly on the Hall of Fanrc luncheon for female athletes. By tradition, the football team goes to a movie the night before 

games: $700. 

UT athletes never lack for the best gear, either. Under a sponsorship dea] (being renegotiated), Nike provides a $1.6 million annual allowance for eqniptnent purchases, 
which the Longhorns vegularly exceed. 

The football team alone bought $408,000 worth of gear in 2006. Upon arriving on campus, each player receives 40 separate pieces of gear and appavel, including 
multiple shirts, shorts, tights, sweats, gloves, waxm-ups, towels, practice shoes, game shoes, running shoes, cross-training shoes and sandals. Evecr~thing is replaced 
when torn, broken or well-worn. 

’If the world weve diffevent’ 

The Longhorns’ other constituency is those it depends on ~br revenue paying fans. Much of the sports program’s soaring incotne is a~-ibutable to the explosion in 
premium seating and well-heeled ~:ans, in particular, ave lavished with attention. 

Last year, the department spent $380,000 to rehab Athletics Director DeLoss Dodds’ suite overlooking the tbotball field, wheve he hosts donors and dignitaries. (The 
suite’s food and drink bill for last year’s Ohio State game: $1,257.) Another $340,000 was spent entertaining the Lettem-inners Association, comprised of former 
athletes. 

Money spent wooing and thanking big- spending fans part of "development" will conrc to $3.6 million this year. That includes subsidized parking and parties for 



big donors on gan~e days in premium seating areas this year the Goalpost Club was added to the En&one Club and Centennial Room and gatherings throughout 

the year tbr Longhorn Foundation supporters. The Longhorns employ 14 full-’time athletics fundraisers. (The Aggies have 18.) 

About $262,000 will be spent in 2007 preparing, cleaning, mmntaJning ~md stocking the luxury suites lbr tbotball, baseball and basketball. (Stocking the tbotball 

coaches’ wives suite costs about $800 a game). 

M~king Inoney costs money, and last year the athletic department hired m,o new salesmen to hawk basketball tickets Inore aggressively. Tmnsfomfing the department- 

produced TV show, "Longhorn Sports Center," from a seasonal to a year-round feature added $160,000. 

Today’s fans demand more than just a game; Longhorn fans demand even more. The football stadium’s new high-definition video and sound ~’stem that debuted last 

year cost about $9 million, much of that for the scoreboard. Less known is that UT also paid $3.9 million to buy- out the company that owned advertising space on the 

old board. 

Each home tbotball game costs about $400,000 to host, a quarter of that tbr security, including $3,500 per game tbr tx~mb- sniffing dogs, an expense added since the 

Sept. 11, 2001, terrorist attacks; and $682 a game for the Texas Ranger who shadows Bn~wn. The $50,000-per-g~une cost of running the footbaJl scoreboard doesn’t 

include speciaJ progrmnming; last year’s new Running of the Horns introduction cost $23,830. 

Eve~ game also Fpically features a theme to entertain and inspire fans. Hence last year’s bills for "rental of canto decor package" ($2,030), "wagon props for visual 

motivation" ($3,200) and "cage ruth wil&ats for visual ~notivation" ($1,125). A "Just Do What You Do" banner cost $3,900. 

Other divel~ions add up. Paying the Longhorn band to go to the Rose BoM cost about $500,000. Entertainers who perform at basketball games cost between $500 

and $1,000 a game. 

When the football team won the national championship, the Path/the department threw for the campus a week later cost $92,838.67. 

In all, the Longhorns expect to spend $107.6 million in the 2007-08 ~ason. UT president Powers says that while such a large "tab is "always an issue, to a laxge extent, 

it’s a business decision." 

"If our revenues decreased, if the world were different, we’d have to change," Goble said. "But we’re able to In~Jnta~,n our philosophy. Because we have the resources." 

ede:Neime@statesman.com; 445-1774 
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The University of Texas athletics department roll spend about $210,000 for each ofUT’s 511 student-athletes. 
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Exactly what that money buys and why the sports budget has grown so rapidly. 
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UT SPORTS SPENDING: SALARIES 

Big payday for calling the plays 
~Click-2-Listen 

By Eric Dexheimer 

AMERICAN-STATESMAN STAFF 

Sunday, September 30, 2007 

The biggesnt single item in the University of Texas athlelics department budget is salaries, wages and benefits, which, at $32 million (plus another $900,000 set aside for 

anticipated incentive payments) represent ahnost a third of total expenses. Collectively, athletics department pay has risen 50 percent since 2000-01. 

Name coaches with mullimillion-dollar deals get all the attention. But the big paydays have trickled down to top assistant coaches and administrators, as well. 



MORE ON THIS STORY 

¯ Paxt 1: The $100 milliou Longhorn economy 
¯ UT athletics oflficials wa~, of sh~iug profits 
¯ Inspiring players, fm~s is a mullimillion dollar endeavor 

Ralph Barrera AMERICAN- STATESIVlAN 

(enlarge photo) 

$2DD,000 One of the hottest positions in college today is the s~trength and conditioning coach. This yeaJc, UTs tbotball strength coach, Jeff Maddeu, will earn 

$200,000. 

Jay Janner AMERICAN- STATESMAN 

(enlarge photo) 

More than $1 million Women’s basketball coach Jo@ Conradt, right, was earning $550,000 when she retired this year. UT replaced her with Gail Goestenkors t?om 

Duke for $1 million, plus incentives worth $270,000. 
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¯ The Longhorn economy 

Share This Sto~, 

del.icio.us 

Newsvine 

reddit 

Yahoo ! 

Facebook 

The tnouey is spread across a sprawling depaxttnent about 260 full-time employees m~d dozens of part-litners, iucluding tbnner Loughorn ruuniug back Whal’s this? 

Earl Campbell, who is p~fid $50,000 as a h~2lf-thne special assistant. (Fo~mer coach Darrell Royal also draws a $50,000 pa~t-titne salary as an assis~ut to the 

universiU president.) 

But University of Texas coaches also collectively make higher salaries than any ~hool in the countu except Ohio State (which employs nearly avice as many coaches), 

according to a database ofNCAA finmacial reports. Texas A&M ranked fourth in the counto~. 

An outsized portion of the money goes to ba~sketball and tbotball, where salaries have skyrocketed. Mack Brown earns $2.8 million a year, four times his starting pay 



m 1997. When A&M basketball coach Billy Gillispie left for a $2.3 million job at Kentucky this spring, he walked away t?om $1.8 million nearly three times his 

starting pay just three years earlier. 

Universi~ of Texas-Austin tiaculty, by comparison, have averaged 4.34 percent raises over the past five years. 

Big salaries don’t always equal big wins. While Brown has rejuvenated the Longhorns’ footbal program, Aggie football coach Dennis Franchione, M~o earns $2 million 

a year, has barely won tnore games than he’s lost M~ile at A&M. 

A coach rarely pays a penal~ when a team performs poorly. Franchione got a $300,000 raise in 2005, after a 7-5 season that ended with a Cotton BoM berth. But he 

didn’t lose any of that money the follomng year, when the Aggies went 5-6, 3-5 in the Big 12. 

Coaches can be fired, of course. But sacking them often is expensive. According to Franchione’s contract, which recently was extended through 2012, Texas A&M 
would have to pay him $142,000 a month until he finds a new job. 

Adding up the extras 

Athletics directors and suppo~ters say successful coaches more than pay for themselves by attracting fans, donors and sponsors. UT football will bring in $63 million 

this year. 

That means Brown’s compensation equals about 5 percent of the Longhorn football program’s total revenue. At that rate, computer tnagnate Michael Dell would eea~ 
about $2.8 billion a year. (His actual pay was 5 percent of that last year, according to Forbes.) 

Approximately one out of eve~3~ six dollars the UT men’s basketball team brings in goes toward Rick Barnes’s $2 million paycheck. If former UT President Larry 

Faulker had the same deal, he’d have averaged $47 million a year as his share of the $2 billion in development funds the universiU raised during his seven-year tenure. 

(He was paid about $520,000 a year.) 

Most big-name coaches get a couple of cars mad a generous expense allowance. Barnes received $7,500 for a speech at a Catholic sehool la*st year. Brown collects 

$120,000 annually to act as chainnan of the board of the University of Texas Golf Club (where insiders say he mostly schmoozes supporters). 

Incentives official and otherwise add more money. Brown collected more than $200,000 for winning the national championship in 2005. 

Less w-ell-known is that a group ofiatluentiaJ alumni ki~own as Mack Brown’s Kitchen Cabinet quietly handed the football coaching s~afl" an additional $100,000 to split 

after the Rose Bowl win, and gave the department $200,000 more to upgrade player facilities. B~own’s newest contract contains $950,000 in possible performance 

incentives; Bames’s carrots total $800,000. 

Salary "supplements" also boost paydays. Typically between 4 and 9 percent of their regular salagr’, coaches collect them for extra labor when their team reaches the 
post-sea.son. For working the Rose Bowl tw’o years ago, UT’s tbotball coaches split $388,000. 

Annuities and retention bonuses are an increasingly popular perk. Brown received a $1.6 million annuity in 2004. He’ll collect another $1 million ifhe’s s~ill on the job in 

2009, and $2 million more the tbllowing year. (A provision buried in the coach’s newest contract al~ promises him future employment in a "significant position" Maen 
he stops coaching.) UT regents recently gave Ba~nes two $1 million annuities~ payable if he s~ys in the job long enough. 

The bonuses are big because coaches often get better money by job-hopping, and schools D’pically pay their replacements more. After 31 years as the Longhorn 

women’s basketball coach, Jody Conradt was earning $550,000 when she retired this past year. The school replaced her with Gail Goestenkors from Duke for $1 

million, plus incentives worth $270,000. 

Top coaches cost even more indirectly as administrators entice them to stay. UT recently bought a $400,000 state-of-the-art video wstem to help Brown analyze game 

and practice films. A&M hoped constructing a new $22 million, 68,000-square- foot basketball practice faciliU, which Gillispie helped plan and design, would keep the 

coach happy. 

This spring the University of Kentucky lured Gillispie away anyway where he’ll practice in the Wildcats’ new 100,000-square-foot, $30 million wactice fucility. 

Trickle- dow-n effect 

The lucrative deals are filtering down. This past yea~; Texas A&M’s three new assistaa~t basketball coaches collectively earn $100,000 more than last year’s crew. Greg 

Davis~ the Longhorn football team’s offensive coordinator~ will earn $350,000 in 2007; the team’s two defensive coordinators get $300,000 each. In all, Brown’s nine 

assistants make $2 million a year, up 51 percent from 2000. 

One of the hottest positions in college sports today is the fftrength and conditioning coach. Not so long ago a good one would be luckT to make six figures. This year, 

UT’s football strength coach, JeffMadden, will earn $200,000. 

In all, 10 UT coaches earn more than $200,000, including baseball coach Augie Garrido ($610,000) mad women’s track coach Beverly Kearney ($258,000). The 

average salary of a full protester at UT-Austin in 2006-07 was $121,200. UT-Austin President William Powers Jr., earns $577,500. 

Another beneficia~3~ of salary, creep are the administrators who oversee the growing spo~ts departments. In the 10 years he led Texas A&M’s sports program, Wallace 

Groffs salary rose modestly to $208,000 when he retired in 2003. His replacemenk Bill Byrne, was hired from Nebraska at ,nore than double that. His raise this year 

increased his annual pay to $486,000. 

As one of only a small handful of universities in the countu with separate athletics directors for men’s and women’s sports, the Universi~ of Texas is in its own 

superstrata of top-paying schools. In 2005, DeLoss Dodds, the men’s director, earned $455,000. Raises since then have brought his salau and incentive payments to 

$700,000 ara~ually, not including a $750,000 annuiU he’ll be paid in 2011. 



Women’s athletics director Christine Plonsky, meanwhile, got a 19 percent raise last year that bumped her potential compenmtion to $340,000. That puts the total UT 

pays its athletics directors over $1 million tbr the tirst time. 
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Inspiring players and fans is a multimillion dollar endeavor 

~Click-2-Listen 

By By Eric Dexheimer 

AMERICAN STATESMAN STAFF 

Sunday, September 30, 2007 

Inspiring the Longhorns through reverence for past stars, celebrating the latest athletic accomplishinents and preserving all for pos~terity isn’t cheap. 

Last year, UT’s athletic department spent about $365,000 for photos and fihn. ’][’he athletic depaxtment has three li~ll-time photographers and sells its own pictures. 

(This ?,ear tbr the firs~t time, the school is prohibiting the A~nericaxa- Statesman from selling football photos taken by the newspaper’s photographers.) Programs, media 
guides more for fans and recrnits than reporters these days and other assorted handouts cost abont $340,000 more. 

MORE ON THIS STORY 

Part 1: The $100 million Longhorn econom~ 

Big payday for calling the pla,/s 

UT athletics officials wa~, of sharing profits 
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Each year the football temn spends tens of thousands of dollars on shirts ruth special motivational logos ("Elusive Horns" for the defensive secondm3,,     What’s this? 

$1,375) and inspirational accoutrements ("Attitude is ever~thing’’ wristbands, $595). Motivational signs ("Home of the Horns," $1,438; locker room mural, $3,405; 

illustrations of Bevo $3,500) cost more. 

The team also designs and prints a new large inspirational poster tbr each tbotball gmne. Last year, the department paid the primaxy vendor for its displays and signs, 

Austin Architectural Graphic~ $142,000, much of that to festoon the tbotball building with rousing words and images. 

Still ,nore money went into various displays of Longhorn athletic prowess, present ($4,450 each for display cases for trophies won by Vince Young, Michael Huff and 

Demck Johnson) and past ($7,275 for a bronze plaque honoring Earl Campbell; $3,900 to upgrade the Naismith Trophy fo~mer Longhorns wotnen’s basketball star 

Clarissa Davis won in 1989). 

A painting of Athletics Director DeLoss Dodds cost another $3,500 the san~e price pafid to commission similar pe~ntings of baseball coach Augie Gamdo, smmming 

coach Eddie Reese and former football coach Darrell Royal. A "rendering of the football stadium at street level" cost $3,900. Cherry, wood "honor lockers" displaying 

souveni~ l~om various Longhorn athletes cost $17,325. 

In 2005, the department spent $134,000 tbr broke statues honoring donor Joe Jamafil and Royal and another $8,000 to repair them last year after they were 

knocked over by a wind sk)rm. Ins~lling the Big 12 championship sign in the tbotball s"tadium cos"t $35,000. 

The tbotball national championship alone has cost tens of thousands of dollars in memorabilia designed to inspire future recrnits and players. Although schools get to 

keep the various trophies they ea:cn, most also choose to make duplicates for display. 

Last year, the department spent $25,125 for a duplicate A~nerican Football Coaches Association trophy the crystal football given to the team voted No. 1 at the 

end of the year; $31,000 for trophy display cases, $21,270 for National Champions cabinets and $1,000 to "create DVD interface for trophy room." 
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Faculty Perceptions of Intercollegiate Athletics: 

A National Study of Faculty at NCAA Division I Football Bowl 
Subdivision Institutions 

In its 1991 and 2001 reports, the Knight Commission called on faculty to join other 

members of the academic community and act together to restore the balance of athletics and 

academics on campus. In 2006, members of faculty reform groups approached the Knight 

Commission to propose a summit on the role of faculty in maintaining a healthy relationship 

bet~veen academics and athletics on campus. The commission agreed to host such a summit. To 

lay the groundwork for discussions at the summit, the Knight Commission authorized a national 

survey of faculty members at NCAA Division I Football Bowl Subdivision universities. 

The main goal of the Faculty Perceptions of Intercollegiate Athletics Survey (Faculty Survey) is 

to examine professors’ beliefs about and satisfaction with intercollegiate athletics. The investigation also 

identifies faculty members’ p6mary concerns about intercollegiate athletics and gathers preliminary data 

on whether they would join campus-based initiatives aimed at ameliorating these concerns. Further, the 

survey assesses whether professors think such activities would lead to meaningful change on their 

campus. 

The first part of this Report provides background information on the development and 

administration of the Faculty Survey. The second part explains the data analyses and highlights key 

findings. 

Literature on Faculty Views of Intercollegiate Athletics 

Intercollegiate athl etics on American college and university campuses have been a source 

of controversy and debate since their inception (Savage, Bentley, & Smiley, 1929; Thelin, 1996). 

Supporters assert that "college sports are significant in defining the essence of the American 

college and university" (Toma, 1999, p. 82). They highlight benefits associated with athletics 

programs, such as financial donations (Grimes & Chressanthis, 1994; Rhoads & Gerking, 2000), 

positive public perceptions of graduates (Lovaglia & Lucas, 2005), and local community 

good,viii (Gumprecht, 2003; Toma, 1999). Balancing such positive claims, ho~vever, athletic 

departments are condemned for devaluing the university’s core academic mission, engaging in 
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excessive commercially-driven behavior, and permitting scandalous and unethical behavior on 

the part of coaches and student-athletes (Bok, 2003; Duderstadt, 2003; Shulman & Bowen, 

2001). 

Throughout the histou of higher education there have been periodic calls for the reform 

of intercollegiate athletics (Thelin, 1996). In the early 1990s, the emphasis was on presidential 

control (Knight Commission, 1991), but recent proposals and reports have called on faculty to 

become more involved in reforms and to spearhead policy formulations both on their campuses 

and at a national level (Bernard, 2003; Coalition on Intercollegiate Athletics, 2004; Coalition on 

Intercollegiate Athletics, 2005; Splitt, 2004; NCAA Presidential Task Force on the Future of 

Division I Intercollegiate Athletics, 2006). To date, however, little systematic information has 

been collected nationally that can inform efforts to enlist faculty assistance. 

Extant literature suggests differences in faculty views likely mitigate their reactions to 

calls for reform. One study of faculty at a National Collegiate Athletic Association (NCAA) 

Division I university indicates that many faculty may have interest in participating in athletics 

governance (Kuga, 1996). The most commonly cited impediment to becoming involved is the 

high time commitment that faculty perceive is required, and some also worry that they do not 

have the necessary competencies and skills. The degree to which faculty in general believe that 

they can contribute in a meaningful way and facilitate change in their campus athletics programs 

is not addressed in the literature. Faculty holding formal athletics governance positions believe 

the most power over intercollegiate athletics at their institutions rests in the hands of the athletic 

director (Solow, 1998). Where athletics-related decisions are concerned, the athletic director is 

perceived to have more power than the institution’s president, board of trustees, faculty, or 

alumni. 

Further complicating the situation, faculty perceptions of intercollegiate athletics are not 

uniform (Putler & Wolfe, 1999; Wolfe & Putler, 2002). Some studies suggest that differences in 

faculty views may be attributed to camt)~s setting, but the evidence is mixed. Cockley & Roswal 

(1994) and Norman (1995) find that faculty employed at NCAA Division I institutions are less 

satisfied with intercollegiate athletics programs on their campuses than faculty from institutions 

affiliated with Divisions II, III, or the National Association of Intercollegiate Athletics. 

Engstrand (1995) shows that compared to faculty from Division III schools, those at Division I 
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are more likely to agree that faculty at their institutions resent athletics and believe that athletic 

department personnel engage in practices of questionable ethics. 

Echoing the critiques of national reform groups, several researchers find faculty in 

NCAA Division I universities believe that intercollegiate athletics is disconnected from the 

academic mission of their institutions and the traditional athletic department goals of conference 

or national championships, victories over traditional rivals, and providing a forum for 

community and campus entertainment lack importance (Trail & Chelladurai, 2000; Engstrand, 

1995). Asked to characterize what they believe should be the goals of their campus’ 

intercollegiate athletics program, faculty at a single NCAA Division I institution report that 

student-athletes’ academic achievement is most important (Trail & Chelladurai, 2000).Briody 

(1996) finds that compared to students and administrators, faculty perceive that their campus 

athletics program has a negative impact on a university’s overall academic reputation. However, 

Engstrand’s research (1995) shows that faculty at NCAA Division I institutions believe 

intercollegiate athletics provides a form of student entertainment, helps to develop positive 

personal characteristics among student-athletes, and promotes alumni support. Noble (2004) 

finds that faculty at schools with better records have more favorable attitudes towards athletics 

than do faculty at schools with less successful teams. 

Individualfacu@ characleristics such as academic rank or length of time spent at a given 

university may affect how faculty view intercollegiate athletics. Faculty who have been 

employed at their institution for between one and five years are more likely to agree that a 

winning athletic team unifies their campus than faculty with longer tenures (Engstrand, 1995). 

Harrison (2004) and Noble (2004) show that disciplines may also be an important influence on 

faculty attitudes, as those from Kinesiology and Physical Education have more positive views of 

the role that athletics plays at their institution and more positive images of their campus’ athletics 

program. Kuga (1996) finds men may be more "reform-oriented" than women in their views of 

intercollegiate athletics. Cockley and Roswal (1994) suggest that faculty who work more directly 

with athletics in governance positions are more sati stied with their institutions’ athletic programs 

compared to others who are not at all involved. Furthermore, Friesen (1992) finds Faculty 

Athletics Representatives (FARs) at NCAA Division IA universities have significantly more 

positive attitudes toward academic, financial, gender, and social issues related to their campus’s 

athletics program. 
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Finally, three competing perspectives on the attitudes of faculty toward student-athletes 

are evident in the literature (Engstrom, Sedlacek, & McEwen, 11995). Some contend that faculty 

have negative stereotypes and prejudicial views toward student-athletes due singularly to their 

status as athletes (Baucom & Lantz, 2001; Engstrand, 1995). Others wonder if faculty offer 

unfair assistance or preferential treatment to their institution’s student-athletes (Weber, Sherman, 

& Tegano, 11990). A third group finds that faculty view student-athletes no differently from other 

students on their campuses (Harrison, 2004). 

Researchers who study college and university faculty often observe that it is impossible 

to speak of faculty as a homogenous group. The mixed findings from past studies, combined 

with the recent call s for greater engagement of faculty in reform initiatives highlight the need for 

a comprehensive national study of faculty perceptions of intercollegiate athletics. Similarities 

and differences in their views uncovered in the present investigation can help guide the efforts of 

local as well as national groups that share the common goal of enhancing intercollegiate athletics 

on our nation’ s campuses. 

Development and Administration of the Survey 

Instrument Design 

The development of the Faculty Survey progressed through three phases. Discussions about the 

content commenced with a meeting of a faculty advisory committee convened by the Knight Commission 

on Intercollegiate Athletics (September 2006). Prominent themes that evolved during this meeting were 

then followed up in interviews with faculty and members of the provost’s office on five campuses that 

differed in size, location and control (November 2006 - February 2007). A questionnaire ~vas drafted 

based on previous research, the advisory committee discussion, the interviews, and documents from 

groups such as the American Association of University Professors (AAUP), Coalition on Intercollegiate 

Athletics (COLA), and the NCAA. The draft questionnaire was piloted with proj ect advisors from the 

Knight Commission on Intercollegiate Athletics and a group of faculty from the University of Michigan 

(January-April 2007). 

The Faculty Survey probes both faculty beliefs about intercollegiate athletics and their 

understanding of the general campus climate of their universities. The inclusion of these two sets of 
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questions enabled the researchers to consider faculty views of and concerns about intercollegiate athletics 

in conjunction with their beliefs about related conditions in other university domains. 

The Faculty Survey is organized around three theoretically distinct yet interrelated aspects of 

intercollegiate athletics and general campus climate, specifically: governance, finance and academic. 

Governance items assess faculty involvement in, perceptions of and satisfaction with general campus 

decision-making bodies such as faculty senates and with athletics-specific governance roles and 

committees, such as FARs and campus athletic advisory committees. Faculty views of campus 

leadership, including the president and athletics administrators, are also examined. Finance items focus 

on faculty perceptions of their institutions’ economic well being, campus priorities that guide budgetary 

decisions for the campus generally and intercollegiate athletics specifically, and commercialization 

activities. Academic items inquire about admissions and advising policies and practices as well as 

students’ academic performance and faculty colleagues’ attitudes toward student-athletes. In all cases, 

the frames of reference faculty were asked to use were their campus, their classes, and their local 

colleagues. 

The survey instrument includes both open-ended and Likert-type questions distributed across 

five sections: 

I. Perceptions and Beliefs items (Likert-type questions) ask faculty to indicate the extent to 
which they believe selected institutional policies and practices as well as behaviors and 
attitudes of students, student-athletes, campus administrators, coaches and faculty apply to 
their campuses. 

II. Satisfaction items (Likert-type questions) have respondents indicate their satisfaction with 
general and athletics-specific policies, practices and conditions on their campuses (e.g., use 
of special admissions for high school athletes who do not meet regular academic standards) 
as well as student, administrator and faculty behavior related to governance, academics, and 
finance (e.g., student-athletes are good representatives of my university in their public 
behavior and statements to the press). 

III. Campus Priorities items ask individuals to indicate on a scale of Very Low to Very High the 
priority they believed faculty governance groups must give over the next five years to each of 
13 areas, including intercollegiate athletics. 

IV. Major Concerns are identified by means of an open-ended item that asks faculty to indicate 
what most concerns them about intercollegiate athletics on their campus. Those respondents 
who state a concern are asked to (a) indicate the chances they would j oin a campus-based 
initiative to address this problem and (b) estimate the likelihood that such an activity would 
result in meaningful change on their campus. 
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Demographic questions inquire about the respondents’ careers (e.g., tenure status, field of 
teaching, years at institution) as well as their experience with faculty governance, 
intercollegiate athletics and student-athletes, their sources of information about 
intercollegiate athletics, their current investment of time in undergraduate teaching, research 
and service, and their personal experiences as student-athletes. 

An open-ended question that asks respondents how they define academic integrity is also included along 

with four items from a 1992 survey conducted for the Knight Commission on Intercollegiate Athletics 

by Lou Harris Research and Polling. The latter set of items gathers data on faculty views of 

intercollegiate athletics beyond their own campuses (for results, see Tables 25, 26, and 27 in Appendix 

B). 

The Faculty Survey was made available to respondents both online and in paper format. The 

online version was programmed so that a participant could exit the survey at any time and return. On 

average, the questionnaire requires 20-30 minutes to complete. (See Appendix A for paper version of 

Faculty Survey.) 

Survey Administration 

The Faculty Suw’ey was launched on April 12, 2007 and remained live through May 22, 2007. 

Individual emails inviting participation were sent to faculty by the research team along with three 

follow-up messages. 

Survey Sample 

The Faculty Survey was distributed to a purposive sample of faculty at 23 institutions 

selected to represent the 119 colleges and universities classified as Football Bowl Subdivision 

(formerly Division I-A) in 2006 by the NCAA. One institution was chosen from the 

independents and two institutions were randomly selected from each of the eleven Football Bowl 

Subdivision conferences. The smallest number of faculty contacted at a single institution was 

244. The largest was 11,246. The institutional response rates ranged from 12-34%. 

The institutions from which the purposive faculty sample is drawn represent the diverse array 

of campuses that comprise the NCAA Division I Football Bowl Subdivision (See Table 1): 

¯ Three institutions are private and 20 are public. 
¯ Six universities are land grant institutions. 
¯ All institutions offer post-baccalaureate degree study and five grant medical degrees. 
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One university is located in the North East, six in the South East, five in the Great Lakes 
states, two in the Plains, five in the South West, one in the Rocky Mountains, and three 
are in the Far West. 
Core institutional expenses in 2006 ran from a low of $111,000,000 to about 
$2,000,000,000. 
Undergraduate enrollments in 2006 ranged from 2,800 to 42,000, with an average 
enrollment of 20,400. 
Student selectivity of the general student body at the selected institutions in 2006, as 
indicated by ACT Composite 50th percentile, varied from 19 - 32. The overall mean for 
the sample is 24.3. 
Five-year graduation rates for the general student body at each university ranged from 
29-95%, with an average of 55%. 

(Source: Integv~ated Postsecondary Education Data Syswm - IPEDS) 

The institutions also differ in the size and on-field success of their intercollegi ate athletics 

programs. (See Table l) According to NCAA records and Equity in Athletics Data Analysis 

sources: 

The smallest number of varsity teams at a single institution is 112 and the largest is 22; the 
average is 16 teams.1 
During the 2005-2006 academic year, the number of student-athletes on each campus 
who participated in intercollegiate athletics ranged from 391-989. 
Overall athletics success varies widely. The all-time total number 
of national intercollegiate championships won by each university ranges from zero to 23. 
The smallest number of appearances in the men’s NCAA basketball tournaments by a 
single campus is one and the largest is 31. 
The football teams on one campus have competed in 52 post-season bowl games while on 
another, the football teams have appeared in only one bowl game. 
Since 2001, the majority of sampled universities had no NCAA major infractions and 
several had one or more. 

(Sources: Official 2007 NCAA Men 4’ Basketball Records" Book, Official 2006 NCAA 
Divisions 1-A and 1-AA Football Records" Book, NCAA Major Inf!’actions Case Search 

Website and Equity m Athle#cs Data Analysis Cutting, Tool Website) 

1 The NCAA officially considers cross country, indoor track and field and outdoor track and field as separate sports. 

Because many of the participants in those three sports are the same individuals, EADA combines all track and 
field/cross countl3/into one categol3/. The number of teams used in this report are according to EADA reports. 
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Table 1. Demographic Characteristics of the Sample 

U n ive rsity 
Governance 

Intercollegiate 
Athletics 
Governance 

Gender 

Race 

Discipline 

Academic Rank 

Experience 
Teaching 
Student- 
Athletes 

Characteristics 

No Current Governance Involvement 
Academic Department Only 
School or College Only 

Institution Only 
More Than One Level Not Including Institution 
More Than One Level Including Institution 

No Athletics Governance Involvement 

Faculty Athletics Representative (FAR) 
Campus Athletics Board (CAB) 
Institutional NCAA Certification Team 
Other 
Involvement in Two Governance Roles 
Involvement in Three Governance Roles 

Male 
Female 

White 
Non-White 

Humanities 
Kinesiology & Physical Education 

Mathematics 
Music 
Natural Sciences 
Professional Fields (Education, Business, Engineering) 

Social Sciences 
Other 

Professor 
Associate Professor 
Assistant Professor 
Other 

Yes (Current or Previous) 
No 

Numberof 
Respondents 

442 
590 
85 
129 
271 
516 

1762 
32 
92 
19 
63 
56 
16 

1428 
604 

1813 
181 

311 
46 
100 
78 

278 
687 
327 
224 

976 
610 
409 
51 

1585 
484 

Percentage of 
Respondents 

21.7% 
29% 
4.2% 
6.3% 
13.3% 
25.4% 

86.4% 
1.6% 
4.5% 
.9% 

3.1% 
2.7% 
.8% 

70.3% 
29.7% 

90.9% 
9.1% 

15.2% 
2.2% 
4.9% 
3.8% 
13.6% 
33.5% 
15.9% 
10.9% 

47.7% 
29.8% 
20% 
2.5% 

76.6% 
23.4% 

Note. Table summarizes data from six survey items. Frequencies for some items are less than 2,071 due to non-responses. 
Percentages calculated for each category of characteristics are based on the number of responses to that particular item. 
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To maximize the number of faculty with governance experience and with student- 

athletes in their classes, the samples drawn at the 23 universities are intentionally 

structured to include: (a) faculty currently involved in campus governance at the 

institutional level (e.g., faculty senates) or in roles associated with the oversight of 

intercollegiate athletics (e.g., FARs, members of campus athletics advisory boards) and 

(b) faculty with tenure track appointments in fields/disciplines that typically enroll larger 

numbers of undergraduate students and, as a result have a higher probability of 

interacting with student-athletes. The selected disciplines are biology, business, 

chemistry, education, engineering, English, history, mathematics, music, physical 

education, kinesiology, political science, psychology, romance languages, and sociology. 

Guided by the selection criteria, a purposive sample of 14,187 faculty was 

identified and e-mail addresses were collected from publicly available online and printed 

directories provided by each institution. Out of this group, 13,604 individuals received 

the email requesting that they participate and 3,005 completed the survey, for an overall 

response rate of 23%.2 Adjusted for those who did not fully complete the survey, faculty 

on sabbatical, emeritus faculty, non-tenure track faculty, and administrators inadvertently 

included, the final individual sample used in the analyses is 2,071. 

The demographic characteristics of the study sample are displayed in Table 1.3 

The largest proportions of respondents are male (70%) and White (91%). Almost half 

(48%) are professors, 30% are associate professors, and 20% are assistant professors. 

Those in the "other" category are non-tenure track faculty who serve on a campus 

governance committee. 

The largest number of respondents (34%) teach in professional fields (i.e., business, 

education and engineering) and the smallest number teach kinesiology or physical 

education (2%). About 77% (n=1,585) of the faculty report they are currently teaching or 

had taught student-athletes in the past. In addition: 

15% of sampled faculty were, themselves, varsity student-athletes in college; 

: This response rate is typical for online surveys. See Sheehan, K. (2001, January). E-mail survey response 
rates: A review. Journal of Computer Mediated Communication, 6(2). Retrieved from 
http://jcmc.indiana.edu/vol6/issue2/sheehan.htmi 
3 The sample profile on race and gender mirrors the profile nationally. This i~fformation may be found in 

the IPEDS 2007 Digest of Educational Statistics. See Appendix B, Tables 1A through 1D for more details. 
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21% report little to no contact with student-athletes on their campuses, in or out of 
class; 
A small fraction, 1.5%, supervise tutors who work with student-athletes; 
Approximately 39% attend athletic competitions on their campuses; and 
Most obtain information about intercollegiate athletics from multiple sources: 
around 57% get their information from campus news, 61% from local news, 47% 
from national news, 38% from the Internet, 32% from sports-specific media, 19% 
from education media, 25% from friends outside of the university, 46% from 
faculty colleagues, and 32% from official campus publications. 

Over three-quarters of the respondents (79%) are involved in some level of 

university or athletics governance, while 22% report no current involvement in 

governance. Of those involved in governance, half (47%) are involved in faculty 

governance at the school/college level (e.g., department and college executive 

committees), while 32% are engaged in campus-wide non-athletic governance activities 

(e.g., faculty senates). About 86% of the sample has never served in a governance role 

with responsibility for intercollegiate athletics. Among the 14% who are involved in 

athletics governance, 10% (n=206) have served as a Faculty Athletics Representative 

(FAR), as a member of the campus athletics advisory board, as a member of their 

institution’s NCAA certification team, or in some other role. The remaining 4% (n=72) 

have served in multiple intercollegiate athletics governance roles. (See Table 1C 

Appendix B) 

Data Analysis and Study Findings 

The primary goals of the Faculty Sur-v’ey study are to find out from faculty: 

how they characterize intercollegiate athletics on their campuses; 
how satisfied they are with its governance, academic and financial aspects; 
what most concerns them about intercollegiate athletics; and 
what priority they think their campus faculty governance groups must give to 
intercollegiate athletics. 

Consideration is also given to: 

how faculty perceptions, satisfaction, priorities and concerns about intercollegiate 
athletics may be affected by variations in their career experiences and campus 
context; and 
what faculty estimate are the chances that (a) they would engage in campus 
activities aimed at ameliorating their personal concerns about intercollegiate 
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athletics and (b) such an activity would lead to meaningful change on their 
campus. 

A detailed picture, clearly illustrating the diverse array of faculty opinions about 

intercollegiate athletics, is created from the frequency distributions for individual survey 

items (Study Findings - Section One). The relative priority that professors believe faculty 

governance committees on their campuses must give to intercollegiate athletics is 

ascertained by comparing its standing with the rankings of other areas with which it 

competes for attention. The aspects of intercollegiate athletics of most concern to faculty 

are identified through their responses to an open-ended question (Study Findings - 

Section Two). 

Two different approaches are used to distinguish the effects of campus context on 

faculty views of intercollegiate athletics (Study Findings - Section Three). In the first, 

analysis of variance statistical techniques were applied to find out if and how faculty 

beliefs about mWrcollegiaW athletics are affected by their perceptions of the norms, 

behaviors, policies, and practices in campus domains other than intercollegiate athletics - 

general camp,¢s climate. In the second analysis, an experimental taxonomy was created to 

search for variations in the perceptions of faculty who work in universities that differ in 

academic and athletics success. The taxonomy enabled researchers to place each sampled 

university into one of four categories based on its athletic performance (competitive 

achievements of their football and men’s basketball teams) and academic performance 

(selectivity of the general student body and the academic performance of football and 

men’s basketball student athletes). Faculty perceptions of intercollegiate athletics within 

each of the different institutional categories were then examined. The taxonomy is 

explained further with the study findings. 

Study Limitations 

This study assesses faculty views of intercollegiate athletics on their own 

campuses.4 The purposive sample is limited to faculty in NCAA Division I Football 

Bowl Subdivision universities and it is designed to maximize the chances that 

4 Several items from the 1992 study conducted for the Knight Commission by Lou Harris Research and 

Polling are repeated to find out if beliefs about the general intercollegiate athletics enterprise have changed 
over time. (See Appendix B, Tables 25, 26, and 27 for the results.) 
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respondents (a) have contact with student-athletes in class and/or (b) currently serve in 

campus level and intercollegiate athletics governance roles. Generalizations based on the 

findings should take these sampling parameters into account. 

For several survey items, the number of "Don’t Know" and "No Opinion" 

responses is large, i.e., 33% or greater. The frequency distributions display these data, 

and a section later in this Report discusses the "Don’t Know" and "No Opinion" 

responses as a group (p. 40). 

Unless otherwise noted, the results describe the perceptions of faculty. 

Section One: Beliefs, Perceptions, and Satisfaction 

la. What do faculty believe about intercollegiate athletics on their 
campuses and how do faculty perceptions differ? 

The beliefs and perceptions scales included in the Faculty Suw’ey allow 

respondents to indicate if a statement is not relevant to their campus (Not Relevant) or if 

they lack sufficient knowledge to respond (Don’t Know). Faculty who do not choose 

these response options indicate the extent to which they think a statement applies to their 

campus: Not at All, Slightly, Moderately or Very Much. For the purpose of discussion, 

these last four response options are collapsed into two categories: Not at All to Slightly 

applicable, indicating little to no correspondence between the statement and a faculty 

member’s perceptions of her or his campus, and Moderately to Very Much applicable, 

indicating a reasonably good fit with her or his views. 

Perceptions of Governance Aspects 

Total Sample 

The majority of faculty believe intercollegiate athletics is an auxiliary enterprise 

that is organizationally separate from the academic domain. Many think their governance 

roles are ill defined and that faculty oversight is weak. Most faculty believe it is not 

common practice for administrators to involve faculty governance in the budgeting 

process for either the athletic department (49%) or academic units (49%). However, the 

maj ority (54%) of faculty believe administrators on their campus consult with faculty 
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governance groups about academic matters. In contrast, most (48%) believe it is not 

common practice for administrators to consult faculty governance groups on 

intercollegiate athletics decisions: 

62% believe it is Moderately to Very Much appropriate to characterize 
intercollegiate athletics as an auxiliary service that generates its own revenue 
and is accountable to university administrators, not faculty; 
61% think it is Moderately to Very Much the case that the work lives of 
athletic department and academic personnel rarely intersect on their campus; 
and 
40% perceive it is Moderately to Very Much the case that faculty roles 
associated with oversight of intercollegiate athletics are ill defined on their 
campus, 

(See Table 2) 

A maj ority of faculty believe that their athletic departments run "clean programs". 

However, half think associations with the entertainment industry may harm their 

university’s academic mission and 40 percent believe athletics boosters influence their 

presidents. A third believe athletic department perks create a potential conflict of interest 

situation for faculty: 

56% think it is Moderately to Very Much the case that their athletic 
department runs a "clean program"(e.g., have no maj or NCAA rule 
violations); 
52% say it is Moderately to Very Much characteristic of their athletic 
department to use its connections with influential politicians, business leaders 
and alumni to get what it wants on campus; 
50% say it is Moderately to Very Much the case that decisions about 
intercollegiate athletics are driven by the priorities of an entertainment 
industry that is not invested in their university’s academic mission; 
40% perceive it is Moderately to Very Much the case that athletics boosters 
who put winning sports records ahead of academic standards have influence 
with the president; 35% believe such booster influence is Not At All to 
Slightly characteristic of their campuses; and 
33% perceive it is Moderately to Very Much the case that athletic department 
perks to faculty who judge the academic eligibility of student-athletes create a 
potential conflict of interest situation. 

While more than half of the faculty members believe the primary concern of 

faculty governance of intercollegiate athletics is the quality of student-athletes’ 

educational experiences, more faculty than not perceive that such faculty oversight 

committees find it difficult to acquire information from university administrators: 
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54% think it is Moderately to Ve~ Much the case that faculty governance of 
intercollegiate athletics is primarily concerned with the quality of student- 
athletes’ educational experiences; and 
35% believe it is Not at All to Slightly characteristic for central administrators 
and athletics administrators to be forthcoming with information that faculty 
oversight committees need to ensure the quality of student-athletes’ 
educational experiences. 

The largest portion of the faculty (47%) perceive their colleagues are interested in 

intercollegiate athletics governance issues. Proportionally more are inclined to question if 

the president and faculty on their campus agree on matters pertaining to intercollegiate 

athletics. When asked about the relative power of deans and athletic directors with their 

president, their perceptions were nearly split: 

¯ 47% perceive it is Moderately to Very Much characteristics of faculty on their 

campus to be interested in governance issues related to intercollegiate athletics; 

¯ 49% believe it is Not At All to Slightly appropriate to say their faculty 

colleagues and president agree on matters related to intercollegiate athletics; and 

¯ 35% believe it is Not At All to Slightly the case that compared with deans of 

schools/colleges, their athletic director has more influence with the president of 

their university; 36% believe it is Moderately to Very Much the case on their 

campuses. 

Although the topic is taken up later in this Report, it is important to note that a 

substantial number of respondents to the Faculty Survey say they lack information about 

several aspects of intercollegiate athletics governance. More than a third say they don’t 

know if: administrators use their power to foreclose discussions of intercollegiate 

athletics (44%); faculty governance committees advise administrators about athletic 

department budgets (44%); faculty appointed to intercollegiate athletics governance 

positions are those most likely to accede to athletic department administrators (40%); 

administrators are forthcoming with information needed by intercollegiate athletics 

governance committees (37%); and if athletic department perks present a conflict of 

interest situation (35%). 
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Table 2. Beliefs and Perceptions of Intercollegiate Athletics for Total Sample - Frequency Distributions for Governance Items 

Don’t Very Not 
Know Not At All Slightly Moderately Much Relevant 

567 302 498 535 151 6 
27.5% 14.7% 24.2% 26% 7.3% .3% 

Index 

BA-GI: Campus Consensus Exists 
Regarding Intercollegiate Athletics 

BA-G2: Faculty Interested in Intercollegiate 
Athletics Issues & Concerned about Student- 
Athletes’ Education 

BA-G3: Administrators Consult Faculty on 
Intercollegiate Athletics Decisions 

BA-G4: Intercollegiate Athletics is Auxiliary 
Enterprise with Weak Faculty Oversight 

Individual Index item 

(1) My president and faculty agree on 
matters related to intercollegiate athletics 

(1) Faculty on my campus are interested in 
governance issues related to intercollegiate 
athletics 
(2) The primary concern of faculty 
governance of intercollegiate athletics on my 
campus is the quality of student-athletes’ 
educational experiences 

(1) During the budget process for my 
university’s athletic department, faculty 
governance committees advise 
administrators 
(2) Institution-level decisions about 
intercollegiate athletics are typically made 
by administrators who consult with faculty 
~overnance ~roups 
(1) Organizationally, intercollegiate athletics 
is an auxiliary service (e.g., campus 
bookstore) that generates its own revenue 
and is accountable to university 
administrators, not faculty 

(2) Central administrators and athletics 
administrators on my campus are 
forthcoming with information that faculty 
oversight committees need to ensure the 
quality of student-athletes’ educational 
experiences 

(3) Faculty roles associated with oversight of 
intercollegiate athletics are ill defined on my 
cam.pus 
(4) The work lives of athletic department and 
academic program personnel rarely 
intersect on this campus 

298 
14.5% 

491 
23.9% 

889 
43.5% 

648 
31.7% 

408 
20% 

761 
37.3% 

537 
26.3% 

132 
6.4% 

127 
6.2% 

106 
5.2% 

761 
37.3% 

517 
25.3% 

202 
9.9% 

384 
18.8% 

367 
18% 

227 
11% 

655 
31.9% 

322 
15.7% 

228 
11.2% 

458 
22.4% 

156 
7.6% 

331 
162% 

283 
13.9% 

44O 
21.3% 

681 
33.2% 

578 
28.1% 

96 
4.7% 

265 
12.9% 

314 
15.4% 

320 
1&7% 

345 
169% 

4O3 
19.6% 

291 
14.2% 

535 
26% 

60 
2.9% 

151 
7.4% 

955 
46.8% 

227 
11.1% 

493 
24.2% 

85O 
41.2% 

Note. Survey items are arranged by indices used in ANOVA analyses. Readers may find this information is useful when interpreting the ANOVA results. 
The survey item reads, "Please indicate the extent to which you think the statement applies to your campus." 

2 
.1% 

22 
1.1% 

8 

8 
14% 

5 
.2% 

16 

13 

9 
.4% 
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Table 2. Beliefs and Perceptions of Intercollegiate Athletics for Total Sample - Frequency Distributions for Governance Items (Continued) 

Index 

BA-G5: Intercollegiate Athletics Power 
Erodes Faculty Governance & Threatens 
University Mission 

BA-G6: Athletic Department Runs Clean 
Program 

Individual Index item 

(1) Athletics boosters who put winning 
sports records ahead of academic 
standards have influence with my president 
(2) Decisions about intercollegiate athletics 
on my campus are driven by the priorities 
of an entertainment industry that is not 
invested in my university’s academic 
mission 
(3) Compared with deans of 
schools!colleges, my athletic director has 
more influence with the president of my 
university 

(4) Central administrators and athletics 
administrators use their power to foreclose 
discussions of intercollegiate athletics that 
are not consistent with their agendas 
(5) Faculty appointed to athletics 
governance committees are those most 
likely to acquiesce to athletics 
administrators on my campus 
(6) The athletic department can use its 
power with influential politicians, business 
leaders, and alumni to get what is wants on 
my campus 

(1) Athletic department perks (e.g., trips to 
bowl games) to faculty who judge the 
academic eligibility of student-athletes 
create a potential conflict of interest 
situation 
(2) Over the past 5 years, my athletic 
department has run a "clean" program 
(e.g., no abuses, no major violations) 

Don’t 
Know 

512 
25% 

274 
13.4% 

587 
28.7% 

9O4 
44.3% 

812 
39.7% 

367 
17.9% 

720 
35.2% 

Not At All 

379 
18.5% 

346 
16.9% 

464 
22.7% 

342 
16.7% 

442 
21.6% 

203 
9.9% 

351 
17.2% 

Slightly 

344 
16.8% 

385 
18.8% 

252 
12.3% 

248 
12.1% 

261 
12.8% 

4OO 
19.6% 

171 
8.4% 

Moderately 

355 
17.4% 

406 
19.9% 

307 
15% 

225 
11% 

234 
11.4% 

506 
24.7% 

187 
9.1% 

Very 
Much 

450 
22% 

624 
30.5% 

431 
21.1% 

310 
15.2% 

274 
13.4% 

563 
27.5% 

495 
24.2% 

Not 
Relevant 

5 
.2% 

10 
.5% 

5 
.2% 

13 
.6% 

21 
1% 

7 
.3% 

120 
5.9% 

395        258 233 351 801 6 
19.3% 12.6% 11=4% 17.2% 39.2% .3% 

Note. The survey item reads, "Please indicate the extent to which you think the statement applies to your campus." 
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Subgroup Analyses 

For the purpose of more detailed analyses, the researchers created faculty 

governance subgroups for individuals with different levels of current involvement in 

non-intercollegiate athletic institutional governance (University Governance 

Involvement) and in athletics governance over their careers (Intercollegiate Athletics 

Governance Involvement). 

Levels of General Governance Involvement are: 

¯ No Current Governance Involvement, 
¯ Involvement at the Department/School/College Level, and 
¯ Involvement at the Institutional Level (eg., campus-wide committees). 

Levels of Intercollegiate Athletics Governance Involvement are: 

Never Involved, 
Served at some time in one &the following capacities: FAR, member of the 
campus athletics advisory board, or member of the campus NCAA certification 
team (Intercollegiate Athletics Governance Involvement - One Role), and 
Served at some time in more than one &the following capacities: FAR, member 
of the campus athletics advisory board, or member of the campus NCAA 
certification team (Intercollegiate Athletics Governance Involvement-Multiple 

Roles). 

Faculty who have not served in intercollegiate athletics’ governance roles tend to 

be less positive overall compared to those who have served in one or multiple roles. All 

groups think it is Not At All to Slightly characteristic of faculty governance groups to be 

involved in decisions about the athletic department’ s budget. However, faculty who have 

been involved in athletics governance and those active in institutional governance think it 

is Slightly to Moderately characteristic &their universities to involve faculty governance 

groups m other decisions about intercollegiate athletics. The remaining faculty think this 

involvement is Not At All to Slightly characteristic. Faculty who have served in one 

intercollegiate athletics governance role, when compared with their colleagues ~vho have 

served in multiple capacities, are slightly less positive overall about governance policies 

and practices. 

(See Tables 2A m Appendix B) 
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Perceptions of Academic Aspects 

Total Sample 

Faculty characterize student-athletes in general as motivated and prepared 

academically to keep pace with other students. The maj ority does not believe their faculty 

colleagues negatively stereotype student-athletes and most do not perceive that student- 

athletes lack academic integrity or that academic misconduct among student-athletes is 

treated differently: 

¯ 61% believe it is Moderately to Very Much accurate to say that student- 
athletes in their department are motivated to earn their degrees; 
61% say it is Not at All to Slightly characteristic of student-athletes to not be 
prepared academically to keep pace with other students in their classes; 
611% think it is Not at All to Slightly characteristic of individuals to use their 
status as student-athletes to acquire special treatment from their teaching 
assi stants; 
59% perceive it is Not at All to Slightly appropriate to say that student- 
athletes represent a disproportionate number of known cheaters in their 
classes; 

= 73% think it is Not at All to Slightly characteristic of faculty in their 
department to stereotype student-athletes negatively, dismissing them as 
serious and capable students; and 
42% believe that it is Not at All to Slightly accurate to say that sanctions for 
academic misconduct are less severe for student-athletes than those applied to 
non-student athletes in their school/college, 14% believe it is Moderately to 
Very Much the case, and 44% don’t know. 

(See Table 3) 

Faculty are aware of the pressures on student-athletes and the negative 

consequences that can follow from the demands on their out of class time. Still, faculty 

are inclined to believe success in football and basketball can be achieved without 

compromising academic standards: 

75% believe it is Moderately to Very Much the case that student-athletes are 
more burdened than other students by demands on their out-of-class time; 
58% perceive it is Not at All to Slightly appropriate to say that compared to 
student-athletes, non-student-athletes have worse class attendance records; 
55% say that it is Not at All to Slightly characteristic of student-athletes to 
actively participate in student activities (e.g., research opportunities, student 
government, social events) in their school/college; and 
50% believe it is Not at All to Slightly the case that compromises in academic 
standards must be made in order for their university’ s football and basketball 
teams to be competitive. 
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50 percent. Only 15 percent (n=l 3) think that a campus-based initiative aimed at this set 

of issues has more than a 50 percent chance of succeeding. 

The results displayed in Table 11 suggest there is at least a 50 percent chance that 

most faculty would join initiatives directed at their concerns. The largest portion of 

faculty (71-90%) who say the chances of them working to address their concerns are 

greater than 50 percent are concerned with the Exploitation of Student-Athletes, the 

Structural Separati on of Intercollegi ate Athleti cs from the rest of the university, and Title 

IX. Faculty groups interested in enhancing the academic integrity of intercollegiate 

athletics will note that faculty who are concerned about the students’ Educational 

Experiences and Academic Outcomes are among the most optimistic - 23 (35%) believe 

the chances of success are greater than 50 percent. 

Juxtaposing the data in Table 10 (Faculty Concerns About intercollegiate 

Athletics) with findings presented in Table 11 (Estimates of Joining Reform Efforts and 

Perceived Chance of Success) suggests that the areas of concern to the most faculty are 

al so ones where faculty think they might j oin initiatives. For example, more than 50 

percent of those alarmed by the cost of intercollegiate athletics (n= 181) and by its 

subsidization at a cost to academics (n=161) say they would likely engage activities to 

address these problems. However, only 3 percent of the former group and 8 percent of the 

latter group project that the chances are greater than 50 percent that initiatives in these 

areas are likely to succeed. 
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Table 11. Estimates of Joining Reform Efforts and Perceived Chance of Success 

Chances of Joining Reform Efforts 

Majority of Respondents Report Less than 50% 

Student-Athletes’ Poor Academic Attitudes and Dishonesty (n=33) 

Problems Associated with Campus Mascot (n=16 

51% - 70% of Respondents Report More than 50% Chance of 
Joining 

Student-Athletes’ Criminal and Bad Behavior (n=21) 
Athletics Overemphasized on Campus (n=68) 
Public View of University Overemphasizes Importance of Athletics 
(n=23) 

Athletes’ Weak Academic Preparation and Performance (n=23) 
Faculty Governance of Athletics is Problematic (n=35) 
Athletics Trumps Academics (n=125) 

Preferential Treatment for Student-Athletes (n=57) 
Influence of External Groups on Internal Decisions (n=39) 

Time and Performance Demands on Student-Athletes (n=86) 
Athletics Cost Too Much and are Not Self-Supporting (n=181) 

Negative Atmosphere Surrounding Athletics Events (n=17) 
Football and Basketball are Most Problematic on Campus (n=42) 
Intercollegiate Athletics are Professional and Commercialized 
(n=95) 
Intercollegiate Athletics is Subsidized at the Expense of 
Academics (n=161) 
Athletic Department Culture and Practices (n=49) 
Student-Athletes’ Educational Experiences and Academic 
Outcomes (n=65) 
Low Interest/Investment by Campus Community (n=20) 

71% - 90% of Respondents Report More than 50% Chance of 
Joining 
Intercollegiate Athletics Structural Separation and Power on 
Campus (n=38) 
Impact of Title IX (n=8) 
Exploitation of Student-Athletes (n=36) 

Inequitable Treatment - Athletes and Sports Teams (n=41) 
Lack of Support for Student-Athletes (n=29) 

Perceived Chance of Success 

Don’t Know Under 50% 

4 28 
0 12 

2 15 
1 67 
1 2O 

4 15 
1 28 
5 112 
4 44 
2 34 
5 68 
10 165 
0 15 
0 38 
3 85 

3 145 

0 43 
2 40 

0 16 

4 29 

1 7 
2 33 
2 30 
3 16 

Ove r 
50% 

1 
4 

4 
0 
2 

4 
6 
8 
9 
3 

13 
6 
2 
4 
7 

12 

6 
23 

0 
1 
9 

10 

Note: Missing data are not indicated in the cross tabulations. 
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Section Three" Campus Context 

3a. How do faculty perceptions of their university environments (general 
campus climate) influence their perceptions of intercollegiate athletics? 

In this first set of analyses, general campus climate is used as a proxy for campus 

context. The proposition that faculty beliefs about intercollegiate athletics reflect their 

views of policies, practices, norms and behaviors in non-athletic campus domains 

(general campus climate) is examined within the total sample. For the purpose of these 

analyses, summative measures - henceforth called indices - were created to represent 

faculty views of several broad features of intercollegiate athletics and general campus 

climate. 

Intercollegiate Athletic Indices 
Three sets of Beliefs and Perceptions of Intercollegiate Athletics Indices, derived 

from separate exploratory factor analyses, represent the governance, academic, and 

finance aspects of intercollegiate athletics. The survey items that inquire about faculty 

satisfaction with these same facets of intercollegiate athletics are included in three sets of 

Sa#sj&c#on with Intercollegiate Athle#cs Indices. (Please note: Index labels are italicized 

to distinguish them from individual Survey items.) 

In brief, the indices for Bereft" and Perceptions of Intercollegiate A thletics 

Governance Aspects" capture faculty beliefs about the primary concerns of faculty 

governance committees with oversight responsibilities for intercollegiate athletics and the 

collaborative decision-making relationships between athletic departments and faculty 

governance groups. They also depict faculty beliefs about the professional standards of 

their athletic departments and the power wielded by intercollegiate athletics on their 

campuses. All but one &the governance indices are comprised of multiple survey items. 

The indices representing Satisfaction with Intercollegiate Athletics Governance Aspects 

focus on intercollegiate athletics governance priorities and practices as well as 

institutional oversight. 

The indices for Befefs and Perceptions of Intercollegiate Athletics Academic 

A,spects represent faculty perceptions of practices and norms related to the admission, 

advising and tutoring of student-athletes as well as student-athletes’ academic 
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motivations, out-of-class burdens, and in-class academic performance. The indicators 

al so depict faculty views of student-athletes’ academic integrity and faculty propensities 

to negatively stereotype this group. Five indices include multiple-items and two are 

single items. The Satisfaction with Intercollegiate Athletics Academic Aspects Indices 

center on admissions, advising and tutoring along with student-athletes’ academic 

performance in their classes. 

The Be#eft and Perceptions of Intercollegiate Athletics l~Tnancial Aspects 

btdices cover a variety of topics related to faculty beliefs about the funding of 

intercollegiate athletics on their campuses, the impact of intercollegiate athletics on gifts 

to the university, and the commercialization of intercollegiate athletics. Five of the six 

indices are single items. Indicators of faculty Satisfaction with bitercollegiate Athletics 

Financial Aspects capture faculty views of general fund subsidies to intercollegiate 

athletics, the commercialization of intercollegiate athletics, the use of athletics 

scholarships, and Title IX compliance. 

The Faculty Survey items that comprise each of these Indices are displayed in 

Figures 1 and 2 in Appendix C. (Factor analysis results are available from the researchers 

upon request.) 

General Campus Climate Indices 
Summative measures representing both Beliefs" and Perceptions of the General 

Campus (Tlimate and Satisfaction with General Campus C#mate are factorial derived 

general climate indices. These Indices portray faculty perceptions of and satisfaction 

with non-athletic university policies, practices, norms and behaviors of different groups 

on and off campus (e.g., administrators, faculty, students, boosters, and residents of the 

state or local community). The Be#eft and Perceptions of General Campus C#mate 

Indices and Satisfaction with General (Tampus Climate Indices are used in analyses 

where the effects of general campus climate on faculty views of intercollegiate athletics 

are assessed. (See Figures 3 and 4 in Appendix C for details about the Faculty Survey 

items that comprise the Be#eft" and Perceptions of Genet~l Campus C#mate and 

Satisj&ction with General Campus C#mate Indices.) 
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Findings 
Overall, the findings show consistencies in faculty views &their general campus 

climate and intercollegiate athletics. Select results displayed in Table 112 illustrate the 

various ways faculty perceptions of general campus climate (General Campus C#mate 

Indices) predict their beliefs about intercollegiate athletics (Be#efs andPercep#ons of 

Intercollegiate Athle#cs Indices). 

To take into account links between intercollegiate athletics and faculty 

perceptions of the local and state communities within which universities are situated, a 

Town Gown Index is used in the analysis of variance tests, it assesses the extent to which 

faculty believe their intercollegiate athletics program fulfills part of their university’s 

service mission to the state and helps the local economy, and if they believe their coaches 

and student-athletes are good representatives of the university to the public (See Figure 4 

in Appendix B for item composition ofPercep#ons andBe#efi" of General Campus 

C#mate Indices). 

As faculty respondents’ scores on the Town-Gown Index increase (indicating they 

believe these characteristics apply to their campus), they tend to also have more positive 

views of intercollegiate athletics. For example, they believe athletics success fosters 

donations to initiatives beyond intercollegiate athletics. They are also less inclined to 

bell eve athl etics construction proj ects and salaries are prioritized over academi c proj ects, 

or that their athletic department fails to uphold professional standards. (See Table 12, 

items BA-F5, BA-F3 & BA-A7, respectively. Please note: letter/number designations 

refer to specific Indices in the tables.) 

In contrast with the Town Gown results, when faculty believe residents of the state 

are more passionate than faculty and students about the success of their university’s 

athletics teams (State Residents’Passion for Intercollegiate Athletics), they are also more 

likely to believe that athletic department power with external constituents is strong, that 

the department is accustomed to getting what it wants on campus, and that intercollegiate 

athletics receives higher priority in funding decisions. Faculty who perceive citizens are 

avid about their university’s athletic teams are less confident that the athletic department 

complies with NCAA standards or that perks to those charged ~vith oversight conform to 
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university norms regarding conflicts of interest. (See Table 12, Items BA-G5, BA-F3, & 

BA-A7, respectively.) 

Those who believe that institutional level governances decisions about academic 

matters are made in consultation with faculty (Faculty Governance Committees are 

Involved in Institutional Decisions about Academic Matters’) also believe that faculty 

are involved in decisions about intercollegiate athletics. Respondents who are less sure 

faculty are involved in such institutional decisions tend to perceive that their athletic 

department gets what it wants on campus and to also believe the athletic department is an 

auxiliary enterprise with policies and practices that lack transparency. (See Table 12, 

Items BA-G3, BA-G5, & BA-G4, respectively.) 

Perceptions of general academic policies and practices are good predictors of 

faculty views of the academic aspects of intercollegiate athletics. A few examples make 

this point. Those who believe it is characteristic for faculty to monitor the quality of 

courses and undergraduate programs of study (Faculty & Academic Administrators Hold 

Same Standards" & Monitor Qua#ty of Undergraduate Study) are less inclined to believe 

compromises in academic standards must be made in order to be successful in 

intercollegiate athletics. When they think faculty are generally involved in the Formal 

Advising of Undergraduates, respondents also report it is less typical for the advising of 

student-athletes to be handled separately. (See Table 112, Items BA-A7 & & BA-A2, 

respectively.) 

How faculty characterize the financial aspects of intercollegiate athletics also 

reflects their views of overall financial conditions on their campus. If they think fi scal 

conditions on their campus have improved over the last five years (fqscal Conditions of 

Campus & Department Are Good), they also believe that faculty and the president agree 

on matters related to intercollegiate athletics, that their athletic department contributes to 

academic resources on campus, that contributions fostered by success on the field of play 

go to initiatives outside of intercollegiate athletics, and that coaches’ salaries and athletics 

construction projects do not receive higher priority than similar proj ects in academic 

units. In contrast, faculty who think financial conditions have worsened also believe that 

~ For details on items that comprise the Beliefs and Perceptions of General Campus Climate Indices, please 
refer to Figure 4 in Appendix C. 
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general fund subsidies to intercollegiate athletics are characteristic of their campuses. 

(See Table 112, Items BA-G1, BA-F-2, BA-F5, BA-F3, & BA-F1, respectively.) 
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Table 12. Beliefs and Perceptions of General Campus Climate Predicting Beliefs and Perceptions of Intercollegiate Athletics - Total Sample 

Town-Gown Relationships (BG-01) with 
BA-G5: Intercollegiate Athletics Power Erodes Faculty Governance & Threatens University Mission 

BA-A7: Intercollegiate Athletics Success Requires Compromises in Academic Standards 
BA-FI: Intercollegiate Athletics Subsidized by General Fund 

BA=F3: Intercollegiate Athletics Gets Higher Funding Priority than Academics 

BA=F5: Athletic Team Success Attracts Donations to Non-Athletic Initiatives 

State Residents’ Passion for Intercollegiate Athletics (BG-02) with 
BA-G5: Intercollegiate Athletics Power Erodes Faculty Governance & Threatens University Mission 

BA-A7: Intercollegiate Athletics Success Requires Compromises in Academic Standards 
BA-F3: Intercollegiate Athletics Gets Higher Funding Priority than Academics 

General Campus Climate: Shared Governance is Valued (BG-G 1) with 

BA-G4: Intercollegiate Athletics is Auxiliary Enterprise with Weak Faculty Oversight 
BA-G5: Intercollegiate Athletics Power Erodes Faculty Governance & Threatens University Mission 

Faculty Governance Committees are Involved in Institutional Decisions about Academic Matters 
(BG-G2) with 

BA-G3: Administrators Consult Faculty on Intercollegiate Athletics Decisions 

BA-G4: Intercollegiate Athletics is Auxiliary Enterprise with Weak Faculty Oversight 

Faculty Involved in Formal Advising of Undergraduates (BG-A2) with 

BA-A2: Academic Advising of Student-Athletes is Separate 

Faculty & Academic Administrators Hold Same Standards and Monitor Quality of Undergraduate 
Study (BG-A3) with 

BA-A7: Intercollegiate Athletics Success Requires Compromises in Academic Standards 

Fiscal Conditions of Campus & Department are Good (BG-F1) with 
BA-G1 : Campus Consensus Exists Regarding Intercollegiate Athletics 

BA-G5: Intercollegiate Athletics Power Erodes Faculty Governance & Threatens University Mission 
BA-FI: Intercollegiate Athletics Subsidized by General Fund 

BA-F2: Intercollegiate Athletics Gives Funds to University 
BA-F3: Intercollegiate Athletics Gets Higher Priority than Academics 

BA-F5: Athletic Team Success Attracts Donations to Non-Athletic Initiatives 

F-Statistic 

F=81.59 

F=79.56 
F=98.49 

F=92.40 
F=159.89 

F=45.39 

F=18.33 
F=59.61 

dF 

(2, 687) 

(2,389) 
(2,1112) 

(2,1514) 
(2,1514) 

(2,736) 

(2,991) 
(2,1656) 

Significance 

p<.000a 

p<.000a 
p<.000~ 

p<.000~ 
p<.000~ 

p<.000~ 

p<.000b’° 
p<.000~ 

Range of Outcome 
Scores d 

1.54-2.85 

1.12-2.57 
1.45-2.58 

1.98-2.81 
1.55-2.50 

1.54-2.50 

1.93-2.42 
1.99-2.62 

F=37.21 (2,944) p<.000 ~ 1.92-2.65 

F=36.94 (2,745) p<.000 a 1.50-Z65 

F=45.11 (2,1011) p<.000~ 1.13-1.91 

F=3Z21 (2,944) p<.000 ~ 1.91-Z71 

F=56.61 (2,1587) p<.000 ~ 2.17-2.78 

F=20.05 (2, 351 ) p<.000 ~ 1.23-2.42 

F=80.919 (2,1242) p<.000 a 1.52-2.19 

F=81.591 (2,698) p<.000 ~ 1.54-Z85 
F=39.061 (2,1079) p<.000 a 1.50-Z30 

F=101.993 (2,1155) p<.000 a 1.75-2.67 
F=74.065 (2,1410) p<.000 ~ 2.00-2.77 

F=287.817 (2,1570) p<.000 ~ 1.56-2.65 

Note: Index labels (e.g., BA-G5) are linked to specific indices. An index with letters "BA" refers to beliefs about athletics. An index with letters "BG" refers to beliefs about 
campus climate. 
Since virtually all ANOVA results are statistically significant, the results displayed here are only a few selected examples of the full analysis. 
~ All groups are significantly different 
b Very Much and Not At All groups are significantly different 
c Very Much and Slightly to Moderately groups are significantly different 
d Scale: 1 =Not at all; 2=Slightly!Moderately; 3=Very much 

general 
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3b. How does faculty satisfaction with general campus climate affect their 
satisfaction with different aspects of intercollegiate athletics? 

Given the interrelatedness of faculty beliefs about intercollegiate athletics and 

general campus climate, it seems reasonable to ask if satisfaction ~vith general campus 

climate predicts satisfaction with intercollegiate athletics. (See Figure 4 in Appendix C 

for item composition of Satisfaction with General Campus Climate Indices.) No matter 

which facet of general campus climate or intercollegiate athletics is entered into the 

regression analysis, satisfaction ~vith climate predicts satisfaction with athletics (See 

Table 13). 

With regard to govemance~ respondents who are more satisfied with General 

Campus Governance Practices are more satisfied ~vith the extent to which faculty input 

informs administrative decisions about intercollegiate athletics, with the use of general 

funds to subsidize intercollegiate athletics, and the balance between commercialization 

and amateurism on their campus. (See Table 13: items SA-G2, SA-F2, & SA-F4, 

respectively.) With respect to academic matters, faculty ~vho are more satisfied with the 

level of faculty involvement in general undergraduate admissions and with the academic 

standards of professional staff responsible for undergraduate admissions (General 

Admissions Norms & Practices) are more satisfied with the role coaches play in the 

undergraduate admissions process and the standards that guide the admissions decisions 

for high school athletes in football and basketball. Faculty ~vho are more satisfied ~vith 

undergraduate students (non-athletes) in their classes (General Student Attributes) are 

also satisfied with the academic performance of the student-athletes in their classes. (See 

Table 13: Items SA-AI& SA-A3, respectively.) 

Regarding finances, faculty who are satisfied with resources available for their 

teaching and research and the priorities that guide allocation of resources on their campus 

(General Resource~v~Allocation Priorities) are also more satisfied with: the use of general 

funds to subsidize intercollegiate athletics, institutional leadership and oversight of 

intercollegiate athletics, and collaborative decision making in the area of intercollegiate 

athletics. (See Table 7: Items SA-F2, SA-G3, & SA-G2, respectively.) 
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Table 13. Beliefs and Perceptions of Intercollegiate Athletics Predicting Satisfaction with Intercollegiate Athletics 

Campus Consensus Exists Regarding Intercollegiate Athletics (BA-G1) with 

SA-G3: Institutional Leaders’ Oversi~ht of Intercollegiate Athletics 
Administrators Consult Faculty on Intercollegiate Athletics Decisions (BA-G3) with 

SA-G2: Level of Collaboration and Impact of Faculty Input 

SA-G3: Institutional Leaders’ Oversi~ht of Intercolle~iate Athletics 
SA-F2: Use of General Funds to Subsidize Intercolle~iate Athletics 

Intercollegiate Athletics is Auxiliary Enterprise with Weak Faculty Oversight (BA-G4) 
with 

SA-G2: Level of Collaboration and impact of Faculty Input 

SA-G3: Institutional Leaders’ Oversi~ht of Intercollegiate Athletics 
SA-A2: Standards of Athletic Department Academic Support Staff 

Intercollegiate Athletics Power Erodes Faculty Governance & Threatens University 
Mission (BA-G5) with 

SA-G2: Level of Collaboration and impact of Faculty Input 
SA-AI: Coaches’ Admissions-Related Roles and Academic Standards Applied 

Special Admission of Academically Underprepared Student-Athletes Involves 
Coaches Not Faculty (BA-A 1) with 

SA-GI: Faculty Governance Priorities Emphasize Student-Athletes’ Education 
SA-A3: Student-Athletes’ Academic Performance & integrity in Class 

Student-Athletes are Academically Motivated and Engaged (BA-A5) with 

SA-A2: Standards of Athletic Department Academic Support Staff 
Intercollegiate Athletics Success Requires Compromises in Academic Standards (BA- 
47) with 

SA-AI: Coaches’ Admissions-Related Roles and Academic Standards Applied 
Intercollegiate Athletics Gets Higher Funding Priority than Academics (BA-F3) with 

SA-G3: Institutional Leaders’ Oversight of Intercollegiate Athletics 
SA-F4: Balance between Commercialization and Amateurism 

Athletic Team Success Attracts Donations to Non-Athletic Initiatives (BA-F5) with 

SA-F2: Use of General Funds to Subsidize Intercollegiate Athletics 
Intercollegiate Athletics: Commercialization is Eroding Amateurism (BA-F6) with 

SA-G3: Institutional Leaders’ Oversight of Intercollegiate Athletics 

F-Statistic 

F=237.613 

F=70.180 
F=64.663 
F=47.155 

F=137~582 
F=177.88 
F=65.009 

F=211.209 
F=210.441 

F=98.602 
F=35.027 

F=29.486 

F=135.015 

F=26&479 
F=257.257 

F=84.353 

dF 

(2,1084) 

(2,461) 

(2,841) 
(2,744) 

(2,470) 

(2,832) 

(2,576) 

(2,413) 
(2,524) 

(2,601) 
(2,477) 

(2,658) 

(2,589) 

(2,1138) 
(2,1519) 

(2,1073) 

Significance 

p<.000 

p<.O00 

p<.O00 
p<.O00 

p<.000 

p<.000 
P<.000 

p<.000 
p<.000 

p<.000 
p<.000 

p<.O00 

p<.O00 

p<.O00 
p<.O00 

p<.O00 

F=189.097 (2,1042)     p<.O00 

Note: Index labels (e.g., SA-G3) are linked to specific indices. An index with letters "SA" refers to satisfaction with athletics. An index with letters "SG" 
campus climate. 
a Beliefs and Perceptions Scale: 1=Not at all; 2=Slightly/Moderately; 3=Very much 
b Satisfaction Scale: 1 =Dissatisfied; 2=Satisfied 

Range of Outcome 
Scores a, b 

1.03-1.97 

1.19-2.02 
1.43-1.94 
1.20-1.92 

1.09-2.01 
1.20-1 
1.42-1.94 

1.05-1.98 
1.13-1.98 

1.23-1.97 
1.47-1.98 

1.08-1.84 

1.08-1.95 

1.25-1 ~99 
1.08-1.94 

1.07-1.71 

1.18-1.94 

refers to satisfaction with general 

{PAGE } 



3c. How might variations in the athletic success of an institution’s 
varsity athletics teams and the academic performance of student 

athletes affect faculty views of intercollegiate athletics? 

For this set of analyses, an institutional taxonomy was created to control for 

specific campus characteristics, and faculty views of intercollegiate athletics within the 

different campus categories were examined. 

Institutional Taxonomy Construction 
Guided by the advice of Knight Commission advisors, an institutional taxonomy 

was created to capture two distinct dimensions: a school’s intercollegiate athletics 

performance and a school’s academic performance as it pertains to intercollegiate 

athletics. Conference membership, a ubiquitous institution-level variable in discussions 

of intercollegiate athletics, is not used as a contextual variable because only two 

campuses per conference were selected for the sample and according to faculty 

interviewed in the first phase of the study and Knight Commission advisors, athletic and 

academic success are stronger factors in faculty perception than conference membership. 

In light of distinctions drawn by faculty who were interviewed and by survey 

respondents, the proj ect advisors and researchers decided to focus on the academic and 

athletic performance of the football and men’s basketball teams. 

For the intercollegiate athletics dimension, data were collected from NCAA 

offi cial records pertaining to the postseason tournament performance of the football and 

men’s basketball teams over a six-year period (academic years 2001-02 through 2006- 

07). For football, appearances in postseason bowl games were documented, and for 

men’s basketball, appearances in the NCAA tournament were documented. Because 

each bowl is not considered equivalent in terms of payout as well as "cachet," the bowls 

were divided into three groups. An institution whose football team competed in a lower- 

tier bowl, (i.e., those whose payouts were less than $3 million) were given one point per 

appearance. Weights were applied to appearances in mid-tier bo~vls with payouts greater 

than $3 million (i~e., Alamo, Capital One, Cotton, Holiday, Peach/Chick-Fil-A, Gator, 

Outback, and Sun) and higher-tier bowls in the Bowl Championship Series~ (i.e., Fiesta, 

Sugar, Rose, Orange, and BCS Championship Game). An institution received 1.25 
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points per appearance in a mid-tier bowl and 1.50 points per appearance in the higher-tier 

bowls. 

Similarly, for men’s basketball, ever}, institution with a team that appeared in the 

first round of the tournament received one point per appearance. If the team moved on to 

the Sweet Sixteen~, the institution was awarded an additional .25 of a point, and if the 

team appeared in the Final Four~, the institution was awarded a further .25 of a point. 

The weighting mirrors that for football such that mid-level success - proxied by a Sweet 

Sixteen appearance - accords 1.25 points and high-level success - proxied by a Final 

Four appearance - accords 1.50 points. The total number of points for football and 

basketball postseason performances as described here was tallied for the same six-year 

period. 

Academic performance as defined in this taxonomy reflects student-athletes’ 

academic performance. Each institution’s 4-class average rates for men’s basketball and 

football teams were collected from the 2006 NCAA Graduation Rate report. These rates 

represent graduation success among scholarship athletes on those teams who entered 

college in 1996-97, 1997-98, 1998-99, and 1999-2000 and graduated within six years of 

initial enrollment. Basketball teams have substantially fewer members than football 

teams, so the basketball graduation rate was weighted less than that for football. While 

graduation rates represent successful completion of degree programs, the institutional 

selectivity in terms of students’ academic preparation for college is not well captured by 

these two measures. Since the test scores of incoming student-athletes, specifically 

football and basketball players, are not publicly available, the incoming overall student 

ACT Composite 50th percentile for the same six-year period was included to address this 

limitation. As with the athletic performance score calculation, the values for these three 

variables were summed to determine each institution’s academic performance score. 

Because the number of institutions included in the sample is relatively low, the 

athletic performance and academic performance continua were divided in half, at the 

median calculated score for the overall sample. The end result is a two-by-two 

taxonomy, represented below in Figure 6. 
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FIGURE 6 

Institutional Categories 

Campus Context: 
Institutional Taxonomy 

Lower 
Performance 

Athletic Higher 
Performance Performance 

Total 

Academic Performance 

Lower 
Performance 

7 schools 
(n=463) 

5 schools 
(n=482) 

12 schools 

Higher 
Performance 

4 schools 
(n=282) 

7 schools 
(n=844) 

11 schools 

Total 

11 schools 

12 schools 

23 schools 

Institutional Taxonomy Findings 
The experimental taxonomy of institutional types was created primarily to frame a 

discussion of how variations in campus environments may shape faculty beliefs about 

intercollegiate athletics. The placement of institutions is relative to the characteristics of 

sampled campuses, i.e., higher academic performance is defined as above the median for 

those institutions from which the faculty sample was drawn. The study did not select 

institutions according to their academic standing and athletics accomplishments. 

The discussion of the taxonomy is organized around two questions: how do 

faculty in the different types of universities perceive the general campus climate and 

intercollegiate athletics and what is distinctive about their views? Each taxonomy group 

is discussed as a "case", organized around the three themes of governance, academics, 

and finances. A number of institutional characteristics are summarized in Figure 7. 

Additional details used to create the cases can be found in Appendix B, Tables 14 to 24. 
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FIGURE 7 

Institutional Categories -Select Characteristics 

Campus Context: 
Institutional Taxonomy 

Athletic 
Performance 

Lower 
Performance 

Academic Performance 

Lower Performance 

Context 
= 1 private / 6 public 
- 2 land grants 
- None offer MD 
- 3 in Southwest, 2 in Southeast, 1 in Far 
West, 1 in Rocky Mountains 
- 2 have pro teams in state 

Academics 
- Full-time undergraduate enrollment = 
10,455* 
- ACT Composite 50th Percentile = 22* 
- Undergrad graduation rate = 47%* 
- Football graduation rate = 44%* 
- Men’s basketball graduation rate = 28%* 

Athletics 
- Number of Intercollegiate Teams = 13" 
- Football Bowl Appearances = 1.70"- 
- Men’s basketball tournament appearances 
= 0.71"- 
- 2 with NCAA major infractions since 2001 

Higher Performance 

Context 
- 0 private / 4 public 
- No land grants 
- 1 offers MD 
- 2 in Great Lakes, 1 in Southeast, 1 in Far 
West 
- All have pro teams in state 

Academics 
- FuIMime undergraduate enrollment = 
19,170" 
- ACT Composite 50th Percentile = 23.5* 
- Undergrad graduation rate = 57%* 
- Football graduation rate = 65%* 
- Men’s basketball graduation rate = 43%* 

Athletics 
- Number of Intercollegiate Teams = 16" 
- Football Bowl Appearances = 0.75*- 
- Men’s basketball tournament appearances 

- 1 with NCAA major infractions since 2001 

Context 
- 0 private / 5 public 
- 1 land grant 
- 1 offers MD 
- 2 in Southwest, 3 in Southeast 
- 4 have pro teams in state 

Higher 
Performance 

Academics 
- Full-time undergraduate enrollment = 
22,104" 
- ACT Composite 50th Percentile = 24.4* 
- Undergrad graduation rate = 60%* 
- Football graduation rate = 50%* 

Context 
- 2 private / 5 public 
- 3 land grants 
- 3 offer MD 
- 3 in Great Lakes, 1 in Southwest, 1 in Far 
West, 1 in Mid East, 1 in Plains 
- 6 have pro teams in state 

Academics 
- FuIMime undergraduate enrollment = 
19,405* 
- ACT Composite 50th Percentile = 27* 
- Undergrad graduation rate = 75%* 
- Football graduation rate = 64%* 

- Men’s basketball graduation rate = 31%* 

Athletics 
- Number of Intercollegiate Teams = 15" 
= Football Bowl Appearances = 4.60*- 
- Men’s basketball tournament appearances 
= 1.40*- 
- 2 with NCAA major infractions since 2001 

- Men’s basketball graduation rate = 52%* 

Athletics 
- Number of Intercollegiate Teams = 18" 
- Football Bowl Appearances = 3.71"- 
- Men’s basketball tournament appearances 
= 3.57*- 
- 4 with NCAA major infractions since 2001 

Note. The variation among institutions within each quadrant are generally small. Please see Tables 14 
through 24 in Appendix B for complete means, standard deviations, and frequencies. 
* indicates mean calculation for all institutions in the cell 
- football bowl appearances and basketball postseason tournament appearances are the averages for the 
past six seasons, from 2001-02 through 2006-07. 
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Higher Athletic/Higher Academic Institutions 

The universities, primarily under public control, are geographically dispersed: 

three are located in the Great Lakes, one in the Southwest, one in the Far West, one in the 

Mid East, and one in the Plains region. Five are land grant institutions. The majority of 

campuses are in midsize cities and all but one are located in states with professional 

football or basketball teams. Faculty in this group tend to believe that intercollegiate 

athletics at their universities is an irreplaceable source of revenue to their local economies 

and that residents of the state are more passionate than faculty and students about the 

success of their athletic teams. Similar to their colleagues at Higher Athletic/Lower 

Academic campuses, faculty at these public institutions believe that intercollegiate 

athletics fulfills part of their university’s service mission to the state. 

The athletic accomplishments of the universities are impressive. According to 

NCAA records, they have appeared in an average of 3.71 NCAA postseason basketball 

tournaments over the past six years. The average number of football bowl appearances 

over the past six years is 3.57. Since 2001, four of the universities have been found to 

have NCAA infractions but three had none. 

Governance 

Faculty in Higher Athletic/Higher Academic universities believe shared 

governance is valued by faculty on their campuses and relative to faculty in the other 

institutional categories, they are more inclined to think that administrators value shared 

governance. Furthermore, faculty in this group are comparatively more sati stied with the 

extent to which faculty input informs intercollegiate athletics decisions. 

Judged against their counterparts in other categories, they more often perceive 

that the faculty and president agree on matters related to intercollegiate athletics; 

administrators and faculty consult on budget and other athletics-related decisions; 

intercollegiate athletics governance roles for faculty are better defined; faculty 

governance representatives do not acquiesce; and the athletics department is free of maj or 

rule violations. Rankings of the priority that campus governance groups must give to 

intercollegiate athletics are virtually identical among faculty at campuses at the higher 
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academic performance categories. It is lower than the priority ranking by faculty at the 

lower academic performance categories. 

Academic 

Full-time undergraduate enrollment on the campuses varies greatly, but the 

average enrollment is 19,405 full time students. Student selectivity is strong, indicated by 

the average ACT Composite 50th Percentile score of 27.0 (highest possible score is 36.0). 

Five of the campuses are members of the Association of American Universities. By 

definition, the scholarship student-athletes’ graduation rates are the highest. As reported 

to the NCAA, the average graduation rate for football athletes is 64 percent and the 

average for basketball is 52 percent. 

Faculty satisfaction with resources available for their teaching and research is 

second only to their counterparts at Higher Athletic/Lower Academic campuses. Relative 

to faculty in the other three institutional categories, faculty in the Higher Athletic/Higher 

Academic performance category are most satisfied with the performance of student- 

athletes in sports other than football and basketball. In fact, their satisfaction with the 

academic performance of the general student body is lower than their sati sfaction with 

these student-athletes. They report the second highest satisfaction with the academic 

performance of football and basketball players. 

Faculty are slightly dissatisfied with the standards that guide admissions decisions 

for high school athletes in football and basketball and they are slightly dissatisfied with 

the role of coaches in these admissions decisions. Relative to faculty in other institutional 

categories, they are the most satisfied with the academic standards of individuals who 

tutor student-athletes. 

Faculty in the Higher Athletic/Higher Academic performance group are 

particularly aware of the time demands on student-athletes. Although their campuses 

have achieved comparative academic success and they are satisfied with the academic 

performance of both students in general and student-athletes, faculty from these 

campuses most frequently say that what concerns them most about intercoll egiate 

athletics are student and academic-related issues. They worry about the demands that 

participation in athletics puts on student-athletes (6.39%), the quality of student-athletes’ 

(PAGE } 



educational experiences (4.1%), and the exploitation of student-athletes (2%). Further, 

they are concerned that athletics trumps academics on their campuses (6.8%). 

Finance 

Universities in this category have the most well-financed academic and athletics 

programs. With mean core expenses exceeding $1 billion, the institutions in the Higher 

Athletic/Higher Academic group spend the most annually on their general operations. 

Their average annual athletic expenses are $52 million and faculty in these universities 

are less inclined to believe that their athletics department is subsidized by the general 

fund. However, like their counterparts in other categories, they are moderately 

dissatisfied with such subsidies and after academic issues, subsidization is their biggest 

concern. Relative to faculty in other categories, this group is most distressed by the 

professionalization and commercialization of intercollegiate athletics on their campuses. 

Distinctive Concern 

Although faculty in all categories express apprehension about the demands on 

student-athletes, the pattern of faculty responses in Higher Athletic/Higher Academic 

universities suggests this issue is particularly salient to them. Some faculty in this 

category are most concerned about the high performance standards student-athletes are 

expected to meet both on the field of competition and in their classes. Other faculty 

believe intercollegiate athletics on their campuses is being professionalized and 

commercialized. They characterize varsity athletes as members of professional farm 

teams who are not given enough time to pursue fields of study that interest them. This 

distinctive concern ~vith the academic and athletic demands on student-athletes, fueled 

perhaps by pressures from coaches whose careers depend on team success and public 

interest in their achievements, seems to characterize faculty in the Higher Athletic/Higher 

Academic institutions. 

Lower Athletic/Lower Academ ic Institutions 
Six of the Lower Athletic/Lower Academic institutions are public and one is 

private. Two are land grant universities. They are dispersed across the Southwest (3), 

Southeast (2), Far West (1), and Rocky Mountain (1) regions. Teams from these 

institutions have appeared in an average of 1 ~7 football bowl games and less than one 

(0.71) postseason NCAA men’s basketball tournaments over the last six years. None has 
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appeared in a BCS bowl game during the time period under consideration. Since 2001, 

two of the seven universities have been cited for an NCAA major infraction. 

Proportionally, those in the Lower Athletic/Lower Academic group are less likely than 

the others to be located in states with professional football and basketball teams. Two of 

these campuses, or 29% of the group, have pro teams while 88% of the institutions in the 

other three taxonomy groups have pro teams in their states. 

Compared to their colleagues in other institutional categories, these faculty 

believe most strongly that residents of their state are avid about the success of their 

intercollegiate athletics teams. However, they are less inclined to perceive that 

intercollegiate athletics fulfills part of their university’s service mi ssion to the state or 

that athletics is an irreplaceable source of revenue to the local community. 

Governance 
Faculty at both groups of institutions considered "Lower Academic" are less 

likely to perceive that shared governance between administrators and faculty is valued by 

campus administrators. However, faculty at Lower Athletic/Lower Academic institutions 

believe that shared governance is valued by faculty and they are not satisfied with their 

governance involvement or institutional control of intercollegiate athletics on their 

campuses. Although governance issues are least often among those of most concern, 

faculty in this group assign the second highest priority to intercollegiate athletics as a 

faculty governance issue. 

Academic 
Institutions with smaller enrollments are clustered in the Lower Athletic/Lower 

Academic quadrant, where the mean full-time undergraduate enrollment is 10,455. 

Incoming student selectivity is also on average lowest for these campuses, with an ACT 

Composite 50th Percentile of 22.0. The overall undergraduate graduation rate is 47%, the 

football graduation rate is 44% and the men’s basketball graduation rate is 28%. 

Faculty in this institutional category are comparatively least satisfied with the 

resources available for their teaching and the resources available for their research. They 

are also among those who are least satisfied with the academic performance &the 

general student body. They have the lowest satisfaction of the four taxonomy groups with 

the academic performance of football and basketball players and they are comparatively 
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less satisfied with the academic performance of student-athletes in sports other than 

football and basketball. 

Finance 
The institutions in the Lower Athletic/Lower Academic quadrant have smaller 

budgets. Reflecting their comparatively lower enrollments, these campuses have smaller 

overall core revenues and core expenses - $275 million on average - than their 

counterparts in other quadrants. The same pattern holds for athletic spending: the average 

annual athletic expenses are $20 million for the Lower Athletic/Lower Academic group. 

Among faculty at these campuses, concerns about the subsidization and the 

overall cost of athletics are especially noteworthy. The belief that construction of state of 

the art athletic facilities is given higher priority than academic capital proj ects is 

especially strong at these institutions. Faculty at the campuses with less on-field athletics 

success clearly believe that intercollegiate athletics is subsidized by their universities’ 

general funds. Faculty at these campuses are most likely to say their biggest concerns 

related to intercollegiate athletics are escalating costs and the fact athletics fails to 

generate enough revenue to support itself. 

Distinctive Concern 
The pattern of responses among faculty in the Lower Athletic/Lower Academic 

category suggest their distress over the funding of intercollegiate athletics may be 

entangled with concerns about shared governance. The largest segment of faculty in this 

group say that they are most concerned with the cost of intercollegiate athletics and the 

subsidization of athletics at the expense of academics. Like their counterparts in other 

categories, faculty in the Lower Athletic/Lower Academic universities are distressed by 

the nature of the roles faculty play and the impact their input has on institutional 

decisions about intercollegiate athletics. However, their perceptions that administrators 

and faculty do not agree on matters related to intercollegiate athletics, their greater 

dissatisfaction with the power of athletic directors on their campuses and with the ways 

administrators foreclose discussions that do not fit with their athletics’ agendas 

distinguish them from faculty in the other institutional categories. Their dissatisfaction 

with governance and perceived erosion of general funds for academic purposes, 

combined with the relatively higher priority they assign to intercollegiate athletics as a 

faculty governance issue, seems to distinguish this group from the others. 
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Lower Athletic/Higher Academic Institutions 
The four institutions in this group are all public universities, although none is a 

land grant campus. Two are located in the Great Lakes region, one in the Southeast, and 

one in the Far West~ All have professional football and basketball teams located in their 

states. Over the past six years, their football teams have competed in less than one bowl 

(0.75) on average. None has appeared in a BCS bowl game over the past six years. Two 

of the institutions’ men’s basketball teams have appeared in two NCAA post-season 

tournaments apiece over the last six years, while the other two institutions have not 

appeared in any NCAA post-season tournaments. One of the four institutions has 

incurred an NCAA major infraction since 2001. 

Compared to their colleagues at institutions in other quadrants, faculty at these 

institutions are least likely to perceive that interest in their intercollegiate athletics teams 

runs higher among the residents of their state than among faculty and students. They are 

also least likely to perceive that intercollegiate athletics fulfills part of their university’s 

service mission to the state or that intercollegiate athletics is an irreplaceable source of 

revenue to the local community. 

Governance 
Relative to their counterparts in other categories, faculty at Lower Athletic/Higher 

Academic campuses believe most strongly that shared governance is valued by faculty 

and campus administrators. However, they tend to not believe that faculty and 

administrators agree on intercollegiate athletics issues. The priority that faculty in this 

category assign to intercollegiate athletics as a governance issue is virtually the same as 

that given by faculty in the Higher Athletic/Higher Academic category and lower than 

that assigned by faculty in the lower academic categories. 

Academic 
The average full-time undergraduate enrollment is 19,170, which is midrange 

among the taxonomy groups. The ACT Composite 50th Percentile is 23.5 and the overall 

undergraduate graduation rate is 57%. For the athletic teams, the football graduation rate 

is on average 65% and the average men’s basketball graduation rate is 43%. Faculty at 

Lower Athletic/Higher Academic campuses are more satisfied with the resources 

available for their teaching and for their research than faculty in the lower academic 

universities. However, their satisfaction with the academic performance of the general 
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student body is second lowest of the four taxonomy groups and their satisfaction with 

student-athletes in sports other than football and basketball is lowest. In contrast, they 

report the highest satisfaction with the academic performance of football and basketball 

student- athletes. When asked about their biggest single concern related to intercollegiate 

athletics, faculty at these campuses less often cite an academic-related issue. However, 

like their colleagues in the Higher Athletic/Higher Academic universities, they are 

distressed by the demands on student-athletes and the quality of their educational 

experiences. 

Finance 
Within this institutional category, the mean institutional core expenses is $443 

million and the athletics program expenses are similarly smaller in scale than their 

counterpart universities in other categories. The annual athletic expenditures average 

$22.7 million. Faculty at the Louver Athletic/Higher Academic universities clearly believe 

that athletics are subsidized by university general funds and the highest percentage say 

their biggest concerns are that athletics cost too much, athletics are not self-supporting, or 

that athletics are subsidized at the expense of academics. 

Distinctive Concern 
Faculty at universities in this catego~T share several concerns with their 

counterparts in Higher Athletic/Higher Academic institutions. They are worried about the 

time and performance demands on student-athletes as well as the quality of their 

academic experiences. Along with faculty in the Lower Athletic/Lower Academic 

universities, their strongest concerns center on financial issues, the structural separation 

of athletics from the rest of the university, and the power intercollegiate athletics exerts 

over campus decisions (athletics trumps academics). Ho~vever, this group does not share 

the dissatisfaction with the professionalization or with governance of athletics expressed 

by the other two groups. A rather unambiguous focus on the prioritization of athletics in 

financial decisions appears to be a distinguishing feature of the concerns of faculty in 

Lower Athletic/Higher Academic universities. 

Higher Athletic/Lower Academic Institutions 

All five of the campuses in the Higher Athletic/Lower Academic group are public 

institutions; one is a land grant university. Two are located in the South~vest and three in 
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the Southeast. Four of the five have professional football and basketball teams in their 

states. Over the last six years, the Higher Athletic/Lower Academic institutions have 

appeared on average in the most football bowls (4.60) of the four taxonomy groups. 

Their men’s basketball teams have appeared in an average of 1.40 NCAA postseason 

tournaments over the past six years. Two of the five institutions have received NCAA 

major violations since 2001. 

Faculty at the Higher Athletic/Lower Academic campuses perceive that residents 

of their states are more passionate than faculty and students about the success of their 

intercollegiate athletics teams. Compared to their peers at campuses in different 

taxonomy categories, they most strongly believe that intercollegiate athletics fulfills part 

of their university’s service mission to their state and that intercollegiate athletics is an 

irreplaceable source of revenue to the local community. 

Governance 
Like their counterparts at the Lower Athletic/Lower Academic institutions, these 

faculty members believe strongly that shared governance is valued by faculty, but they 

are less likely to perceive that shared governance is valued by campus administrators. 

Although they are slightly dissatisfied, relative to faculty in other institutional categories, 

faculty at Higher Athletic/Lower Academic campuses are more satisfied with institutional 

control over athletics. However, they are most concerned about the influence of external 

groups on intercollegiate athletics decisions, the structural separation of athletics and 

academics, and the power of the athletics department. Faculty in this institutional 

category assign the highest ranking to intercollegiate athletics as a campus faculty 

governance priority. 

Academic 
On average, these universities have the highest full-time undergraduate 

enrollment (mean = 22,104). Student selectivity, as measured by the ACT Composite 

50th Percentile, is second highest with an average of 24.4. The undergraduate graduation 

rate at these campuses is 60%, the football team graduation rate is 50%, and the men’s 

basketball team graduation rate is 31%. Faculty at Higher Athletic/Lower Academic 

campuses are comparatively most satisfied with the resources available for their teaching 

and for their research. They are satisfied with the academic performance of the general 

student body and they are relatively more satisfied with the academic performance of 
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student-athletes in sports other than football and basketball. However, they are 

comparatively less satisfied with the academic performance of football and basketball 

players. Relative to faculty in other institutional categories, they expressed less concern 

about the time and performance demands on students, the exploitation of student-athletes, 

and the quality of student-athletes’ academic experiences. 

Finance 
The average core expenses for those in the Higher Athletic/Lower Academic 

group are $524 million, an average second to only the Higher Athletic/Higher Academic 

institutions. For athletics, the average annual expenses are approximately $41.2 million. 

Compared to their colleagues in the other taxonomy groups, faculty at Higher 

Athletic/Lower Academic campuses are less concerned about financial issues, are less 

inclined to believe that their athletics department is subsidized by the general fund, and 

are less inclined to woru that athletics on their campus is being subsidized at the expense 

of academics. 

Distinctive Concerns 
Like faculty at the Higher Athletic/Higher Academic institutions, these faculty 

members express more concern about the professionalization and commercialization of 

intercollegiate athletics. However, they seem to be relatively less concerned about the 

burden this trend places on student-athletes or about the exploitation of student-athletes. 

Instead, they tend to emphasize concerns about the structural separateness and power of 

the athletic department and the over-emphasis of intercollegiate athletics in the campus 

culture. Along with faculty in the Lower Athletic/Lower Academic group, they tend to 

believe boosters and other external groups influence decisions about intercollegiate 

athletics and they give higher priority to intercollegiate athletics as a governance issue. 

This combination of beliefs about the structural separateness and power of athletics 

departments and concern with the emphasis of athletics in their campus cultures appears 

to distinguish this group’s concerns about intercollegiate athletics. 

Although researchers have compared the views of faculty in different NCAA 

divisions, few previous studies have attempted to look within divisions and identify 

institutional differences that might contribute to variations in faculty opinions about 

intercollegiate athletics. The experimental taxonomy offers a way to categorize 
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universities that may help ground sensitive discussions about contextual variations 

without directly comparing individual campuses. The distinctive patterns of concerns that 

are abstracted in this Report provide a foundation for researchers, faculty and 

administrators who choose to further develop this line of thinking. 

In contrast with the ANOVA results discussed in the previous section that show 

causal relationships between individual faculty members’ perceptions of non-athletic and 

athletic-related features of their campuses, the taxonomy findings simply describe what 

faculty employed by universities in each of the four institutional categories seem to 

believe about intercollegiate athletics and what appears to be of most concern to them. 

Together, the ANOVA and taxonomy results present a starting point for deciding how to 

draw faculty into national efforts aimed at reforming intercollegiate athletics. 

Study Summary and Implications 

Overview of Study 

Background 
In its 1991 and 2001 reports, the Knight Commission called on faculty to j oin other 

members of the academic community to act together and restore the balance of athletics 

and academics on campus. In 2006, members of faculty reform groups approached the 

Knight Commission to propose a summit on the role of faculty in maintaining a healthy 

relationship between academics and athletics on campus. To lay the groundwork for 

discussions at the faculty summit, the Knight Commission authorized a national survey of 

faculty members at NCAA Division I Football Bowl Subdivision universities. 

The Faculty Survey was undertaken primarily to find out: 

¯ how faculty characterize intercollegiate athletics on their campuses; 
¯ how satisfied they are with its governance, academic and financial aspects; 
¯ what most concerns them about intercollegiate athletics; and 
¯ what priority they think their campus faculty governance groups must give to 

intercollegiate athletics. 

Consideration was also given to: 

how faculty perceptions, satisfaction, priorities and concerns about intercollegiate 
athletics may be affected by variations in their career experiences and campus 

context; and 
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what faculty estimate are the chances that (a) they will engage in campus 
activities aimed at ameliorating their personal concerns about intercollegiate 
athletics and (b) such an activity will lead to meaningful change on their campus. 

Method 
The Faculty Survey sample is drawn from universities included in the NCAA 

Division I Football Bowl Subdivision. It is a purposive sample, designed to optimize 

participation of tenure track faculty who are involved in faculty governance and those 

with experience teaching student-athletes. Adjusted for those who did not fully complete 

the survey, faculty on sabbatical, emeritus faculty, non-tenure track faculty, and 

administrators inadvertently included, the final sample is 2,071. 

Distributed in April 2007, the survey includes both scaled items and open-ended 

questions asking respondents for their opinions about and satisfaction with three 

interrel ated aspects of intercoll egi ate athletics on their campuses: governan ce, academi c 

and financial. Faculty are also asked to (1) indicate the priority they believe faculty 

governance committees on their campus must give to several areas, including 

intercollegiate athletics, (2) explain what most concerns them about intercollegiate 

athletics at their university, and (3) estimate the chances they would j oin a campus 

initiative directed at resolving their concern and the chances that such an activity would 

lead to meaningful change at their university. To understand how faculty perceive 

intercollegiate athletics and general campus climate, they responded to a series of 

statements describing different conditions, indicating on a six point scale the extent to 

which each one applies to their campus: Don’t Know, Not Relevant, Not At All, Slightly, 

Moderately, and Very Much. For the purpose of discussion, the responses are grouped to 

indicate where there is little to no perceived fit between the statement and conditions on 

campus (Not At All and Slightly) and where the fit is reasonably good (Moderately to 

Very Much). 

Additionally, the survey asks about general campus climate - faculty perceptions 

of the norms, individual behaviors, policies, and practices in domains other than 

intercollegiate athletics - and faculty satisfaction with this climate. Information about 

professors’ experience with the governance of intercollegiate athletics and with teaching 

student-athletes was gathered along with other demographic data. 
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The Faculty Survey is a comprehensive multi-institutional inquiry into faculty 

opinions about a wide range of issues related to intercollegiate athletics. Although the 

survey focuses on the perceptions of faculty at institutions sponsoring big-time athletics 

programs, many issues cut across all divisions and thus may be useful to many groups. In 

this initial analysis of the survey data, the goals were first, to develop a general portrait of 

faculty bell efs about intercollegiate athletics and second, to explore differences in campus 

contexts and how they might shape faculty opinions. 

Summary of Study Findings 

Beliefs, Perceptions and Satisfaction with Intercollegiate 
Athletics 

Governance Aspects of Intercollegiate Athletics 

Faculty believe intercollegiate athletics is an auxiliary enterprise and that faculty 

oversight is weak. While most think that administrators on their campus consult with 

faculty governance groups about academic matters (54%), the largest portion of 

respondents also believe it is not common practice for administrators to consult faculty 

governance groups on intercollegiate athletics decisions (48%). They are inclined to 

believe that faculty governance roles in this domain are ill defined and tend to be 

dissatisfied with the nature and impact of their involvement: 

62% believe it is Moderately to Very Much and 18% believe it is Not At All 
to Slightly the case that intercollegiate athletics is an auxiliary enterprise that 
generates its own revenue and is accountable to university administrators, not 
faculty; 
40% perceive it is Moderately to Very Much and 32% believe it is Not At All 
to Slightly appropriate to characterize intercollegiate athletics roles on their 
campus as ill defined; 
49% believe that during the budget process for their university’s athletic 
department, it is Not At All to Slightly characteristic for faculty governance 
committees to advise administrators, but a few (7%) believe it is Moderately 
to Very Much characteristic for this to happen; 
44% and 21% respectively are Dissatisfied and Satisfied with the range of 
faculty perspectives considered by central administrators when institutional 
positions on intercollegiate athletics are formulated; and 
42% and 25% respectively are Dissatisfied and Satisfied with the extent to 
which faculty input informs campus decisions about intercollegiate athletics. 
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A substantial portion of the respondents (47%) think faculty on their campus are 

interested in intercollegiate athletics governance issues. However, faculty acknowledge 

they are unfamiliar with many governance policies and practices related to intercollegiate 

athletics. Compared to other faculty governance issues, 47 percent believe intercollegiate 

athletics is a very low- priority faculty governance issue. Faculty dissatisfaction with their 

involvement in intercollegiate athletic decisions, the lower priority they assign to 

intercollegiate athletics as a governance issue, and their lack of knowledge may all signal 

that they are interested in athletics but it is not foremost in their minds. The findings also 

suggest faculty may feel disconnected from this area of institutional decision-making: 

¯ 56% don’t know how typical it is on their campus for coaches to be involved 
in admissions decisions for recruits who do not meet regular university 
academic standards; 

¯ 49% don’t know- if a faculty committee on campus regularly monitors the 
educational soundness of student-athletes’ programs of study; 

¯ 42% don’t know how characteristic it is for high school student-athletes who 
do not meet regular university academic standards to be admitted through a 
special admissions process that lacks faculty input; and 

¯ 37% don’t know- if intercollegiate athletics is subsidized by their university’s 
general fund. 

Faculty believe external groups that influence campus decisions about 

intercollegiate athletics have minimal regard for their universities’ academic missions. 

Furthermore, their satisfaction with the way campus admini strators manage external 

constituents is nearly split: 

Half of the faculty perceive that it is Moderately to Very Much the case that 
decisions about intercollegiate athletics on their campus are driven by the 
priorities of an entertainment industry with minimal investment in their 
university’s academic mission; and 
38% are Satisfied and 33% are Dissatisfied with the way campus 
administrators handle external constituencies (e.g., boosters, media, vendors) 
with vested interests in intercollegiate athletics on their campus. 

While more than half (54%) of faculty members believe campus intercollegiate 

governance groups attend to the quality of student-athletes’ educational experiences, 

more than a third (38%) have no opinion about whether the consideration is adequate. Of 

those who express an opinion, slightly more faculty are satisfied than are dissatisfied with 

the attention: 
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54% believe it is Moderately to Very Much and 21% think it is Not At All to 
Slightly appropriate to say that the primary concern of intercollegiate 
governance groups is the quality of student-athletes’ educational experiences; 
and 
35% are Satisfied and 27% are Dissatisfied with the attention given by faculty 
governance groups to the quality of student-athletes’ educational experiences. 

Faculty who identify the oversight and governance of intercollegiate athletics as 

matters about which they are most concerned cite specific problems with faculty 

oversight, the structural separation of intercollegiate athletics and the influence of 

external groups. A faculty member with intercollegiate athletics governance experience 

says, "faculty input is ’superficial’- the Faculty Athletic Committee is ’controlled’ by 

athletic administration. I know - I sat on it - I am greatly dissatisfied with their 

unwillingness to listen - their unilateral dissolution of a ’gender equity’ sub-committee - 

their setting of priorities (reviewing athletic annual awards - doing their gathering of 

statistics on issues - rather than providing us with information for policy analysis)." 

Another individual highlights concern about the "inbred group of faculty involved in 

athletic policy roles. I served on the Athletic Policy (Senate) committee for 2 years-- 

basically a body with no power AT ALL." 

Regarding structural separation, a respondent notes, "athletics is no longer an 

integral part of the university. It is a stand-alone profit center. TV contracts are set up to 

maximize revenues, not to minimize the impact on the athletes’ academic experience." 

Another faculty member notes that he/she is most concerned about "the 

opportunity it [athletics] creates for outside forces (boosters, sports writers, donors) to 

impose their values on university discussions, subverting and submerging the university’s 

academic mission." 

Faculty who are concerned about the structural separation of athletics from the 

rest of the university and about problematic aspects of governance are among the most 

optimistic regarding the potential success of change activities (i.e., those whose estimates 

of the likely success of a campus initiative to ameliorate their concern were greater than 

chance). 
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Academic Aspects of Intercollegiate Athletics 
Faculty characterize student-athletes in general as motivated and academically 

prepared to keep pace with other students. However, faculty are less complimentary 

about student-athletes in football and basketball and say they are unfamiliar with 

admissions practices that could affect the academic performance of student-athletes: 

61% believe it is Moderately to Very Much and 23% believe it is Not At All 
to Slightly appropriate to say that student-athletes in their department are 
motivated to earn their degrees; 
61% perceive it is Not at All to Slightly and 21% perceive it is Moderately to 
Very Much the case that student-athletes are not prepared academically to 
keep pace with other students in their classes; 
69% are Satisfied and 12% are Dissatisfied with the academic performance of 
student-athletes in sports other than football and basketball; 
Within the total sample, 32% are Satisfied and 27% are Dissatisfied with the 
academic performance of student-athletes in football and basketball. Faculty 
who currently or have in the past taught student athletes also distinguish 
between the academic performance of student-athletes in football and 
basketball and in other sports. Their satisfaction with football and basketball 
players is lower; 
42% of the faculty say they don’t know how typical it is for high school 
student-athletes who do not meet regular university academic standards to be 
admitted through a special admissions process; and 
56% don’t know if their coaches are typically involved in special admissions 
decisions for their recruits. Perhaps as a result, more than half (53%) have no 
opinion about their satisfaction with coaches’ roles in undergraduate 
admissions and 40% have no opinion about the standards that guide 
admissions decisions for high school athletes in football and basketball. 

Faculty are aware of the pressures on student-athletes and the negative 

consequences that can follow from the demands on their out of class time. Still, faculty 

are inclined to believe a university can be successful in football and basketball without 

compromising its academic standards: 

53% are Satisfied and 31% are Dissatisfied with the practice of awarding 
scholarships to individuals based on their athletic abilities and performance; 
75% believe it is Moderately to Very Much and 17% believe it is Not At All 
to Slightly appropriate to characterize student-athletes as more burdened than 
other students on their campus by demands on their out-of-class time; 
58% perceive it is Not At All to Slightly and 20% think it is Moderately to 
Very Much the case that compared to student-athletes, other students have 
worse attendance records in their classes; 
55% believe it is Not at All to Slightly and 119% believe it is Moderately to 
Very Much characteri stic of student-athletes to actively participate in student 

(PAGE } 



activities (e.g., research opportunities, student government, social events) in 
their school/college; and 
50% think it is Not At All to Slightly and 32% think it is Moderately to Very 
Much the case that compromises in academic standards must be made at their 
university in order for their football and basketball teams to be competitive. 

Faculty are positive about their colleagues’ attitudes toward and department 

endeavors with student-athletes, but many are unsure about the monitoring of student- 

athletes’ programs of study: 

Only a small segment (14%) believe it is Moderately to Very Much the case 
that their colleagues negatively stereotype and dismiss student-athletes as 
serious students, while 73% believe it is Not at All to Slightly characteristic of 
their colleagues; 
The majority (60%) are Satisfied and 10% are Dissatisfied with their 
departments’ efforts to work with student-athletes to ensure the quality of 
their educational experiences; and 
Almost three-quarters (74%) say that it is Moderately to Very Much the case 
that a faculty committee monitors the educational soundness of undergraduate 
maj ors’ programs of study. However, when asked specifically about student- 
athletes, almost half (49%) say they don’t know whether or not a faculty 
committee on their campus regularly monitors the educational soundness of 
student-athletes’ program s of study. 

Among those faculty whose personal concerns about intercollegiate athletics 

focus on student-athletes and academic issues, such as campus climates that 

overemphasize athletics and diminish attention to academics, the time and performance 

demands on student-athletes are particularly troubling. So, too, are the quality of student- 

athletes’ educational experiences and the financial cost to academics when capital 

projects in athletics are prioritized over academic improvements. 

One respondent complains, "I teach at a university that has to be in the top three 

in the country in terms of complete and fanatical uniform devotion to our sports program 

among practically ALL the current students AND alumni. The cult that surrounds our 

sports team means that our university tends to attract college applicants who are more 

interested in the university for its sports than for the quality of their intellectual 

experience we have to offer. The high profile of our sports teams, and the intensity of 

devotion they inspire negatively impact the cultivation of an intellectual environment, 

despite the outstanding academic credentials of our student body." 
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Faculty members voice dismay over the exploitation of student-athletes and the 

quality of their educational experiences. One says, °’I think athletes (football and 

basketball) get short-changed. They are used. They miss classes for practice and games; 

they don’t receive a full education." Another laments, "Students miss classes for which 

there is no substitute for being there. Required hours at tutoring tables do not ensure 

quality experiences, just punching the clock, quantity." 

Frustrati on over the perceived prioritization of intercollegiate athletics in budgets 

is evident in the following statement of a faculty member’s concerns. "Our athletic 

program consistently loses over 2 million bucks per year and that money is taken from 

the educational budget. We can’t hire additional faculty to meet student demand for 

courses, we can’t build adequate classroom buildings, but we can hire more assistant 

coaches, add athletic programs, replace the football field every 4 years, and give athletes 

other luxuries." 

Faculty who are personally most concerned about the academi c aspects of 

intercollegiate athletics are likely to join campus activities directed at problems they 

identify. Among those who think the chances are greater than 50/50 that their efforts will 

result in meaningful change, the largest number said academic issues are of most concern 

to them. In particular, faculty who are concerned about the quality of student-athletes’ 

educational experiences and their academic outcomes are the most optimi stic: 35 percent 

of those who say they would j oin an initiative to address their concerns thought the 

chances of success are better than chance. 

Finance Aspects of Intercollegiate Athletics 

Faculty think intercollegiate athletics are a mixed financial blessing. On the one 

hand, they note the high costs associated with intercollegiate athletics. On the other hand, 

they acknowledge the financial benefits they believe can accrue to a campus if athletic 

teams are successful: 

72% believe it is Moderately to Very Much and 21% believe it is Not At All 
to Slightly characteristic that the salaries paid to head football and basketball 
coaches on their campus are excessive; 
51% believe it is Moderately to Very Much and 38% think it is Not At All to 
Slightly characteristic of their campus to prioritize construction of state of the 
art athletic facilities ahead of capital projects for academic departments; and 

(PAGE } 



50% perceive it is Moderately to Very, Much the case while 38% perceive it is 
Not At All to Slightly appropriate to say that on their campus, the success of 
intercollegiate athletics fosters alumni and corporate giving to campus 
initiatives outside of intercollegiate athletics. 

Faculty are about equally divided between those who do and those who do not 

think commercialization of intercollegiate athletics negatively affects amateur athletics. 

They are also about equally divided in terms of their satisfaction with commercial 

ventures on their campuses: 

Almost identical portions of the faculty, 37% and 36% respectively, think it is 
Not at All to Slightly and Moderately to Very Much the case that the ideals of 
amateur athletics are being eroded by contracts with equipment and clothing 
companies; and 
About equal portions are Dissatisfied (42%) and Satisfied (41%) vdth the 
balance struck on their campuses between the commercialization of 
intercollegiate athl etics and the ideal s of amateur competiti on. 

More faculty are Satisfied (53%) than are Dissatisfied (31%) w’ith the practice of 

awarding scholarships to individuals based on their athletic abilities and performance and 

more of them think athletic scholarships may not fairly compensate football and 

basketball players. Forty-five percent of the respondents believe it is Not At All to 

Slightly appropriate to characterize athletics scholarships as adequate compensation for 

student-athletes in football and basketball; 39 percent believe the characterization is 

Moderately to Very Much appropriate. 

About 39 percent of the faculty are unsure if their university subsidizes 

intercollegiate athletics with general funds. This finding may reflect the complexity of 

university budgets as almost a third (31.4%) offer no opinion regarding their satisfaction 

with subsidization: 

¯ 32% believe it is Not At All to Slightly and 29% believe it is Moderately to 
Very Much characteristic of their university to allocate general funds to 
intercollegiate athletics; and 

¯ 37% are Dissatisfied and 21% are Satisfied with general fund subsidization of 
intercollegiate athletics. 

Financial issues are the most frequent personal concerns faculty cite for 

intercollegiate athletics on their campuses. In particular, they highlight the high costs of 
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intercollegiate athletics and the subsidization of intercollegiate athletics with general 

funds. Faculty specify the following apprehensions about finances on their campuses: 

"The use of the ’general’ fund to subsidize athletics. This continues to 

manifest itself as, not rising tuition, but rising fee structures for students." 

"Money came from the general fund to support athletic facilities. That money 

could have been used for scholarships, purchase of research equipment, etc, 

but instead it was spent on sports." 

"We’re a small school, with no chance of fielding a winning team, yet millions 

go down that rat hole. Football and basketball are a huge waste of taxpayer 

dollars." 

"Athletics has become an ’Arms Race’ for facilities, salaries, perks. 

Excessive money is spent and athletics is valued way beyond academics, 

particularly by the alumni, businesses, state legislators, administrators, and 

citizens. It has very little to do with faculty or students. It’s a separate 

monster, run by an AD who answers to no one, has more power than even the 

University Chancellor." 

Faculty concerned about financial matters also estimate that the chances of their 

joining campus-based initiatives are greater than 50 percent. However, they are not 

optimistic about the potential impact of their efforts. Faculty disturbed by the 

subsidization of intercollegiate athletics at the expense of academic activities are most 

optimistic; 8 percent say the chances are better than 50/50 that their efforts would lead to 

meaningful campus changes. 

Potential Influence of Campus Context on Faculty Views of 
Intercollegiate Athletics 

How faculty perceptions of general, non-athletic, conditions on their campuses 

affect their beliefs about intercollegiate athletics is assessed with a series of one-way 

ANOVA. The overarching finding is that faculty views of non-university fans, 

administrators’ and faculty values as well as university policies and practices regulating 

campus governance, and campus resources for teaching and research affect their opinions 

about intercollegiate athletics. For example: 
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Faculty perceptions of state residents’ fervor vis a vis their athletic teams predicts 
their beliefs about the prioritization of intercollegiate athletics in budget 
decisions; 
Faculty perceptions of the extent to which faculty governance on their campus is 
involved in institutional decisions about academic matters predicts their beliefs 
about intercollegiate athletics as an auxiliary enterprise; and 
Faculty perceptions of the overall financial conditions on their campus predict 
their vie~vs about whether intercollegiate athletics is subsidized with general funds 
and whether athletic team success attracts donations to non-athletic initiatives. 

A second exploratory effort to understand how campus context shapes faculty 

perspectives involved the development of an institutional taxonomy that places the 

universities from which the survey sample is drawn into one of four categories, based on: 

(a) the athletic success of their intercollegiate teams and (b) the academic success of their 

student athletes and a student selectivity indicator for the general student population. The 

four categories are: Higher Athletic/Higher Academic, Lower Athletic/Higher Academic, 

Higher Athletic/Lower Academic, and Lower Athletic/Lower Academic performance 

groups. 

Comparisons of faculty perceptions within each of the institutional categories 

suggest campus context may affect how faculty frame intercollegiate athletic issues on 

their campuses. To illustrate, the following distinctive concerns are abstracted from 

faculty responses to the survey items: 

Higher Athletic/Higher Academic Performance Group - Although faculty in all 

categories express apprehension about the demands on student-athletes, the pattern of 

faculty responses in Higher Athletic/Higher Academic universities suggests this issue is 

particularly salient to them. Some faculty- in this category are most concerned about the 

high performance standards student-athletes are expected to meet, both on the field of 

competition and in their classes. Other faculty believe intercollegiate athletics on their 

campuses is being professionalized and commercialized. They characterize varsity 

athletes as members of professional farm teams that do not allo~v enough time for 

student-athletes to pursue fields of study that interest them. This distinctive concern with 

the demands on student-athletes, fueled perhaps by pressures from coaches whose careers 

depend on team success and public interest in their achievements, seems to characterize 

faculty in the Higher Athletic/Higher Academic institutions. 
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Lower Athletic/Lower Academic Performance Group - The pattern of responses 

among faculty in the Lower Athletic/Lower Academic category suggests their distress 

over the funding of intercollegiate athletics may be entangled with concerns about shared 

governance. The largest segment of faculty in this group say that they are most concerned 

with the cost of intercollegiate athletics and the subsidization of athletics at the expense 

of academics. Like their counterparts in other categories, faculty in the Lower 

Athletic/Lower Academic universities are worried about the nature of the roles faculty 

play and the impact their input has on institutional decisions about intercollegiate 

athletics. However, their perceptions that administrators and faculty do not agree on 

matters related to intercollegiate athletics, their greater dissatisfaction with the power of 

athletic directors on their campuses and with the ways admini strators foreclose 

discussions that do not fit with their agendas distinguish them from faculty in the other 

institutional categories. This combination of dissatisfaction with governance and 

perceived erosion of general funds for academic purposes, combined with the relatively 

higher priority they assign to intercollegiate athletics as a faculty governance issue, seems 

to distinguish this group from the others. 

Lower AthleticiHi~her Academic Performance Group - Faculty at universities in 

this category share several concerns with their counterparts in Higher Athletic/Higher 

Academic institutions. They are worried about the time and performance demands on 

student- athletes as well as the quality of their academic experiences. Along with faculty 

in the Lower Athletics/Lower Academic universities, their strongest concerns center on 

financial issues and the structural separation of athletics from the rest of the university 

and its power over campus decisions (athletics trumps academics). However, these 

faculty do not share the dissatisfaction with professionalization of athletics or with 

governance expressed by the other two groups. A rather unambiguous focus on the 

prioritization of athletics in financial decisions appears to be a distinctive feature of the 

Lower Athletic/Higher Academic faculty concerns. 

Higher Athletic/Lower Academic Performance Group - Like faculty at the Higher 

Athletic/Higher Academic institutions, these faculty express relatively more concern 

about the professionalization and commercialization of intercollegiate athletics. However, 

they seem to be relatively less concerned about the burden this trend places on student- 
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athletes or about the exploitation of student-athletes. Instead, they tend to emphasize 

concerns about the structural separateness and power of the athletic department and the 

overemphasi s of intercollegiate athletics in the campus climate. Along with faculty in the 

Lower Athletics/Lower Academics group, they believe boosters and other external 

groups greatly influence decisions about intercollegiate athletics. They likewise give 

higher priority to intercollegiate athletics as a governance issue. This combination of 

beliefs about the structural separateness and power of athletic departments and concern 

with how campus culture emphasizes athletics appears to be a distinctive feature of this 

group’s concerns about intercollegiate athletics. 

Implications of Survey Findings for Enhancing 
Intercollegiate Athletics 

Issues embedded in the Survey results are relevant to multiple constituents and 

change will require coordinated efforts among them. However, to facilitate discussions at 

the Knight Commission’s Faculty Summit, as well as debate in other venues, several 

issues are abstracted and questions are directed to facilitate discussions around different 

topics. 

Despite several national efforts currently underway to promote faculty 

involvement in the oversight of intercollegiate athletics, there is a dearth of research in 

this area. This Report aims to address that gap by providing a significant description of 

current faculty perceptions, satisfaction, priorities, and concerns related to intercollegiate 

athletics at NCAA Football Bowl Subdivision institutions. Yet an important 

acknowledgement is that many relevant areas are omitted from the study due to scope 

constraints. For example, in a few cases, the survey administered here differentiates 

between the national "high-profile" sports of football and men’s basketball and other 

intercollegiate teams, but for the most part intercollegiate athletics writ large is the focus. 

Faculty do differentiate among the sports and have different perceptions of athletes 

according to the sport that they play; further research is needed to understand these 

differences. For the most part, the survey focuses on faculty views of intercollegiate 

athletics on their own campus. Whether their beliefs about intercollegiate athletics at a 

national level are similar is unclear, but further study of this question ~vould be valuable 
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to the current faculty reform efforts. In addition, more research is needed to understand 

faculty views of the intersection of race, gender, class and intercollegiate athletics and 

whether they perceive that institutional and national policies in these areas are 

appropriately administered. As mentioned, further research is needed to confirm the 

significance of the variables considered here using more sophisticated statistical 

techniques, and to identify other important environmental influences. It is al so important 

that further analyses are completed to identify the factors that explain why faculty are 

uninformed about key areas of concern to reform groups. Such research would be 

instrumental in guiding national, conference, and institutional-level policy initiatives 

aimed at faculty. Despite the need for further research, the results described here are 

relevant to multiple constituents, including faculty, presidents, student-athletes, athletics 

administrators, and higher education researchers. 

Faculty Governance Issues 

Capturing Faculty Attention 

Survey findings reveal that intercollegiate athletics reform groups seeking greater 

faculty involvement face a steep challenge. Although faculty members are dissatisfied 

with many facets of intercollegiate athletics, their dissatisfaction may not be as strong as 

expected by observers of intercollegiate athletics and faculty reform groups. Faculty 

generally are satisfied with academic practices and policies, as well as the academic 

performance and integrity of student-athletes. 

Many of the areas where faculty express a lack of knowledge or no opinion are, in 

fact, at the center of national reform efforts, such as the coaches’ roles in the admission of 

athletes they recruit and the standards that guide the special admissions process. These 

findings may reflect a conservative tendency on the part of academics, cautiousness about 

over-generalizing from a limited information base. Ho~vever, the response patterns 

suggest a lack of knowledge specifically about campus practices surrounding 

intercollegiate athletics. National reform efforts must consider the implications of such 

findings for garnering widespread faculty support and involvement. 

Initiatives (e.g., legislative recommendations, materials and proposals prepared by 

faculty athletics reform groups) are often led by faculty with extensive experience in the 
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governance of intercollegiate athletics who may assume others are as knowledgeable and 

concerned as they are about campus policies, practices and trends. Often the call for 

reform involves comprehensive changes across a range of issues. Given the study results, 

reform groups may want to consider an alternative strategy, by prioritizing one issue and 

educating faculty about its root causes and its general campus impact. Although 

intercollegiate athletics problems are interrelated, wide-ranging calls for reform that 

encompass multiple issues may overwhelm faculty and diminish their willingness to take 

on the challenge. Attracting faculty attention and educating them about one area may 

sustain interest and lead eventually to faculty involvement in other areas. 

Question for Consideration: How might reformists capture the attention of faculty who 

appear to lack knowledge and for whom intercollegiate athletics is a relatively low 

priority faculty governance issue? 

Shared Governance 

While calls for the reform of intercollegiate athletics highlight the importance of 

faculty involvement on campus, the data from this study tend to show that faculty believe 

campus governance roles for faculty are ill defined and not particularly meaningful. They 

do not believe administrators and faculty collaborate on intercollegiate athletics 

decisions. 

In addition, faculty perceive that athletic departments use their influence with 

powerful off-campus constituents, such as the media and wealthy boosters, to steer 

campus decisions. There is nothing particularly unique about this use of off-campus 

groups. However, in the case of intercollegiate athletics, faculty also believe that the 

vested interests of the external groups are not consistent with the academic mission of 

universities and threaten their academic integrity. 

Questions for Consideration: What elements of the existing administrator/faculty shared 

governance of intercollegiate athletics are most in need of attention? What types of roles 

should faculty play in the oversight of intercollegiate athletics and why? 
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Today, as more areas of higher education practice become professionalized - such 

as admissions and student advising - the ideal of shared campus governance often 

requires joint efforts of campus administrators, faculty, and staff. Findings from the 

present study demonstrate that faculty believe it is common at their universities for 

specialized staff to make undergraduate admissions decisions with minimal faculty input. 

At the same time, faculty lack information about whether faculty input is involved in the 

process for special admissions for high school athletes who may not meet regular 

admissions standards. 

The success of reform efforts aimed at involving faculty in change may improve 

if faculty join with professional staff who are responsible for specialized areas such as the 

admissions and advising of student-athletes. This strategy might signal to faculty that the 

administration is willing to improve the transparency of select practices and that the 

burden of change will be shared with others. The exchange of information could result in 

a better understanding of why current practices exist, how they are supposed to operate, 

and how they impact student-athletes and faculty. Since many professional staff belong to 

national professional associations, such alliances may also be advantageous to national 

intercollegiate athletics reform groups. 

Questions for Consideration: What types of roles should campus professional staff play 

in the formulation, administration and oversight of intercollegiate athletics policies and 

practices? Would the flow- of information to faculty governance committees improve if 

such coalitions are formed? Are the chances of implementing proposed changes greater 

when faculty and professional staff join together? 

Faculty Priorities 

In light of the priorities faculty assign to different governance issues, 

intercollegiate athletics reformers would benefit from identifying where, in practice, 

faculty have clearly designated decision-making authority and where their agendas 

intersect with those of established campus committees. The survey respondents who are 

involved in intercollegiate athletics and in general institutional governance give high 

priority to problems with undergraduate maj ors, college access policies and practices, and 

the retention of undergraduate students. Perhaps more can be accomplished by 
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introducing intercollegiate athletics issues as specific examples of these higher priority 

concerns, rather than by making intercollegiate athletics the focal concern of a separate 

committee. For example, a faculty committee on undergraduate studies could examine 

the soundness of student-athletes’ programs of study as a special instance of problematic 

undergraduate majors. On most campuses, the responsibility for matters pertaining to 

instruction traditionally falls to faculty. Because the quality of educational experiences is 

identified by faculty as a strong personal concern and because faculty estimates of likely 

success in this area are greatest, academic-related athletic issues should, perhaps, be a 

strong focus for reformers who want to engage faculty. 

Question for Consideration: How might issues of intercollegiate athletics be introduced 

into standing committee decisions about program quality, at both the school and 

institution levels? 

A cademic Issues 

Academic Support 
Faculty understand that student-athletes carry heavy out-of-class demands. They 

are generally pleased with student-athletes’ academic performance and motivation to earn 

degrees. However, faculty do acknowledge that they are not knowledgeable about the 

standards of academic support staff (typically employed by the athletic department), who 

are designated responsibility for assisting student-athletes and optimizing the quality of 

their educational experience. 

Questions for Consideration: Should faculty play a direct role in the oversight of athletic 

department staff who advise athletes? How could faculty and student academic support 

staff collaborate effectively? 

Athletic Demands and the Athletes’ Educational Experiences 
Faculty think athletes are motivated to complete their degrees, but they are 

concerned about burdens on athletes’ out of class time. Faculty generally are pleased with 

the academic performance of student-athletes, although they are relatively more satisfied 

with student-athletes in sports other than football and basketball. They do believe that 
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competitive football and basketball teams may be fielded without compromising 

academic standards. 

Question for Consideration: How might faculty and athletic department support staff 

work together to enhance the quality of student-athletes’ educational experiences, 

generally and the academic performance of student-athletes in football and basketball, 

specifically? 

Financial Issues 
Contemporary writers describe today’s heightened pressures for accountability 

within higher education. Universities are pushed to document their success. University 

administrators require schools and colleges to be educationally innovative and financially 

responsible. Academic departments are challenged to fund new initiatives as well as 

comply with campus norms and policies regarding conflict of interest. In part, these felt 

pressures might explain why concerns about the financing of intercollegiate athletics are 

a pervasive theme in the findings. 

Question for Consideration: How might faculty participate more fully in the budgeting 

process for intercollegiate athletics, and how can the budgeting process be made more 

transparent? 

Contextual Considerations 
As this study and others not specific to intercollegiate athletics indicate, faculty 

beliefs vary according to their work environments. The study results clearly demonstrate 

that faculty perceptions of their general campus context influence their perceptions of and 

satisfaction with their intercollegiate athletics program. Little existing research addresses 

the contextual variables that shape faculty beliefs specific to intercollegiate athletics. The 

results here suggest that the academic context related to intercollegiate athletics as well as 

athletic teams on-field performance may mediate faculty perceptions, satisfaction, and 

concerns. For example, while financial concerns are prevalent among all survey 

respondents, subsidization of athletics at the cost of academic activities is more salient to 

faculty at campuses with less successful football and men’s basketball teams. In contrast, 
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faculty whose football and men’s basketball teams are more successful have more 

concerns about commercialization and the high overall cost of their intercollegiate 

programs. 

Questions.for Consideration: In the interview phase &this study, discussion often turned 

to whether divisional and conference membership are meaningful categorizations where 

faculty views of intercollegiate athletics are concerned, or if other classification schema 

might be more useful for such analyses. Clearly division and conference are important for 

organizing athletics competitions and NCAA governance purposes, but are they "the" 

critical organizational level variables when faculty involvement in the reform of 

intercollegiate athletics is the issue of concern? Do division and conference perhaps mask 

institutional characteristics that are in fact more important (e.g., size of undergraduate 

enrollment, overall institutional revenues/expenses/endowment, athletics culture), at least 

in relation to faculty involvement in the oversight of intercollegiate athletics? 
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Appendix A: Survey Instrument 

Please Do Not Duplicate or Distribute Publicly 
Without Permission of the study’s Primary Investigator, Janet H. Lawrence 

Contact Information: 

University of Michigan 
School Of Education 

2117 SEB 
Ann Arbor, Michigan 481109 

Phone: 734 647 1977 
Email: j anlaw@umich.edu 
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Screen 1 of 22 

INFORA, IED CONSENT FOR STUDY: 

FACULTY PERCEPTIONS OF 
INTERCOLLEGIATE ATHLETICS ON THEIR CAMPUSES 

The goals of this study are to better understand faculty perceptions of intercollegiate 
athletics on their campuses; what aspects of intercollegiate athletics require attention at 
their universities; and their interest in assisting with efforts to address these problems. 

Study findings will be shared with members of the Knight Commission on Intercollegiate 
Athletics, with participants in the Knight Commission Faculty Summit on Intercollegiate 
Athletics scheduled for October 15, 2007, and in journal articles. Results will always be 
reported in aggregate form such that no individual or institution can be identified. 

it should take you 20-25 minutes to complete the survey, it would be most helpful to us if 

you complete all survey items. However, if you wish to skip questions, you may do so, 
and if at any time you wish to terminate participation in the online survey, you may do so 

by simply closing the window. Should you wish to complete the survey in multiple 
sessions, you may do so. Directions for doing this are on Screen 2. If you finish the 

survey and choose to enter a drawing, you will be eligible to win one of four Barnes & 
Nobles bookstore gift certificates each valued at $100 - provided by the John S. and 
James L. Knight Foundation. 

Any information you provide is completely confidential. The study team, comprised of 
three University of Michigan investigators, will be the only individuals with access to the 
study data. Your email address will be deleted from the dataset once the data collection is 
completed. 

If you have questions regarding the study, survey instrument, or results, please contact 
the primary, investigator, Dr. Janet H. Lawrence, University of Michigan, at 734-647- 
1977 or j anlaw@umich.edu. Should you have questions regarding your fights as a 
participant in this research, please contact the University of Michigan’s Behavioral 
Sciences Institutional Review Board (irbhsbs@umich.edu). The mailing address is 540 
East Liberty Street, Suite 202, Ann Arbor, MI 48104, and telephone number is 734-936- 
0933. 

1. Please click YES, to indicate that your participation in this study is entirely voluntary 
and that you are agreeing to it with an understanding of how the information will be used. 
You will then go to the first survey question. 

Yes, I provide my consent. 

o No, I do not provide my consent. (This will end your participation in the 
study.) 
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Screen 2 of 22 

Survey Outline: 

Screens 3-10: Perceptions of Your Campus and Intercollegiate Athletics (i.e., 
environment, academics, governance, finance); 
Screens 11-15: Satisfaction with Your Campus and Intercollegiate Athletics; 
Screens 16-18: Campus and National Priorities; and 
Screens 19-22: Demographic Information. 

Returnin~ to the Survey: 

As you work through the survey, responses on each page are recorded and saved in 
Zoomerang when the "Submit" button for that page is clicked. If you exit the survey 
before clicking "Submit" on the final page, you may return to the survey by clicking on 
the link from the original email invitation. 

You should not preview screens unless you intend to complete them in that session. The 
back button on your browser can only be used to revisit the screens viewed during the 
current session. This means if you choose to complete the survey in multiple sessions, 
you will always be taken to the screens you did not view in your previous session, 
regardless of whether all your questions had been completed. 

In this Survey: 

References to student-athletes are to students who participate on varsity intercollegiate 
athletics teams. 

Unless otherwise indicated, references to intercollegiate athletics are on your campus. 

A response of not relevant means that to the best of your knowledge, a particular policy, 
practice, behavior or norm does not apply to your campus at this time. 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 3 of 22 

2. PERCEPTIONS OF YOUR CAMPUS: ENVIRONMENT 

The following statements describe policies, practices and norms as well as individual 
behaviors that may or may not fit with your perceptions of your university at this 
time. 

Please indicate the extent to which you think the statement applies to your campus: 

Residents of the state are more passionate 
than faculty and students about the success of 
our intercollegiate athletics teams 
Intercollegiate athletics fulfills part of my 
m~iversit-y’s service mission to the state 

Intercollegiate athletics at my tmiversity is an 
irreplaceable source of revenue to the local 
community 

Student-athletes are good representatives of 
my universfly in their public behavior and 
statements to the press 

Coaches are good representatives of my 
tmiversity in their public behavior and 
statements to the press 
The local media tend to emphasize the 
negative aspects of intercollegiate athletics on 
my campus 
Faculty in my department often attend and 
talk about intercollegiate athletics events 

Student-athletes actively participate in 
student activities (e.g., research opportm~ities, 
student government, social events) in my 
school/college 
The work lives of attfletic department and 
academic program personnel rarely intersect: 
on this campus 

Don’t Not Slightly Moderately Vel~ 
Know at Much 

All 

Not 
Relevant 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 4 of 22 

3. PERCEPTIONS OF YOUR CAMPUS: ACADEMICS 

Please indicate the extent to which you think the statement applies to your campus: 

The number of undergraduate applicants to 
my university has increased steadily over the 
last five years 
Universi~7 visibility achieved through 
intercollegiate athletics increases applications 
for undergraduate admission to my university 
Universi~" visibility achieved through 
intercollegiate athletics increases the quality 
of applicants for undergraduate admission to 
my uhiversity 
A specialized admissions staff makes 
decisions about undergraduate admissions 
with minimal faculty input 
Academic standards [’or m~dergraduate 
admissions to my university have been 
lowered to make up for enmlhnent shortfalls 
over the last five years 
High school athletes who do not meet regular 
university academic standards are admitted 
through a special admissions process that 
lacks faculty input 

Coaches are involved in admissions decisions 
regarding recruits who do not meet regular 
university academic standards 
Fac~dty arc involved in formal advising of 
undergraduate students 
Academic advising for student-athletes is 
separate from academic advising for 
undergraduates who are not student-athletes 

Don’t Not Slightly Moderately Ve~~ 
Know at Much 

All 

Not 
Relevant 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 5 of 22 

4. PERCEPTIONS OF YOUR CAMPUS: ACADEMICS 

Please indicate the extent to which you think the statement applies to your campus: 

In my experience, student-athletes in my 
academic department are motivated to earn 
their degrees 

Student-athletes are more burdened than 
other students on my campus by demands of 
their out-of-class time 
Compared to student-athletes, other students 
have worse attendance records in n\y classes 
Missed class time due to attfletic obligations 
detracts from the quality of student-athletes’ 
learning in my classes 
Student-athletes are not prepared 
academically to keep pace with other students 
in my classes 
Student-athletes represent a disproportionate 
number of known cheaters in ~ny classes 

Individuals tU to use their status as student- 
athletes to acquire special treatment from my 
teaching assistants (e.g., better grades) 
Faculty in my academic department 
stereotype student-athletes negatively, 
dismissing them as serious and capable 
students 

Don’t Not Slightly Moderately Vel?.~ 
Know    at Much 

All 

Not 
Relevant 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 6 of 22 

5. PERCEPTIONS OF YOUR CAMPUS: ACADEMICS 

Please indicate the extent to which you think the statement applies to your campus: 

A faculty committee in my school/college 
regularly monitors the educational soundness 
of our undergraduate majors’ programs of 
study 

A faculty committee on my campus regularly 
monitors the educational soundness of 
student-athletes’ programs of study 
Academic administrators, faculty and 
professional staff (e.g., admissions officers) 
share a common understanding of my 
university’s academic standards 
In order for my mfiversity’s football and 
basketball teams to be competitive, 
compromises in academic standards must be 
made 
Sanctions lbr academic misconduct arc less 
severe :for student-athletes than those applied 
to non student-athletes in my school/college 
Faculty use their authority to question courses 
in my school/college that lack academic 
integrity, but fulfill undergraduate students’ 
needs to improve their GPAs 
Tutors hired by the atlfletic department 
complete assigmnents for some student- 
athletes in my classes 

Don’t Not Slightly Moderately Ve~~ 
Know at Much 

All 

Not 
Relevant 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 7 of 22 

6. PERCEPTIONS OF YOUR CAMPUS: GOVERNANCE 

Please indicate the extent to which you think the statement applies to your campus: 

Shared governance between administrators 
and faculty is higt~y valued by administraturs 
on this campus 
Slrared governance between administrators 
and faculty is highly valued by faculty on this 
campus 
Service to this institution is rewarded in 
faculty personnel decisions (e.g., salary, 
promotion) 
My president and faculty agree on matters 
related to intercollegiate athletics 
Factflty on my campus arc interested in 
governance issues related to intercollegiate 
athletics 
The primary concern of faculty governance of 
intercollegiate atlfletics on my campus is the 
quality of student-athletes’ educational 
experiences 

Don’t Not Slightly Moderately Ve~~ 
Know at Much 

All 

Not 
Relevant 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 8 of 22 

7. PERCEPTIONS OF YOUR CAMPUS: GOVERNANCE 

Please indicate the extent to which you think the statement applies to your campus: 

Institution-level decisions about academic 
matters arc typically made by administrators 
who consult with faculty governance groups 

Institution-level decisions about 
intercollegiate athletics are typically made by 
administrators who consult with faculty 
governance groups 
During the budget process for 
schools/colleges, faculty governance 
conunittees advise administrators 
During the budget process for my university’s 
athletic department, faculty govenkance 
committees advise administrators 
Over the past five years, my athletic 
department has run a "clean" program (e.g., 
no abuses, no major violations) 
Organizationally, intercollegiate athletics is 
an au~lialT sel~Tice (e.g., campus bookstore) 
that generates its own revenue and is 
accountable to university administrators, not 
faculty 

Central administrators and athletics 
administrators on my campus are 
forthcoming with information that faculty 
oversight committees need to ensure the 
qnality of student-athletes’ educational 
experiences 

Faculty roles associated with oversight of 
intercollegiate athletics are ill defined on my 
campus 
Athletic department perks (e.g., ~rips to bowl 
games) to faculty who judge thc academic 
eligibility of student-a~hletes create a 
potential conflict of interest situation 

Don’t Not Slightly Moderately" Ve~~ 
Know at Much 

All 

Not 
Relevant 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 9 of 22 

$. PERCEPTIONS OF YOUR CAMPUS: GOVERNANCE 

Please indicate the extent to which you think the statement applies to your campus: 

The athletic department can use its power 
with influential politicians, business leaders 
and alumni to get what it: wants on my 
campus 
Atlfletics boosters who put winning sports 
records ahead of academic standards have 
influence with my president 
Decisions about intercollegiate athletics on 
my campus are driven by the priorities of an 
entertainment industry" that is no~t invested in 
my universfly’s academic mission 
Compared with deans of schools/colleges, my 
athletic director has more influence with the 
president of my uNversity 

Central admi~fistrators and athletics 
admi~fistrators use their power to foreclose 
discussions of intercollegiate athletics that are 
not consistent with their agendas 
Faculty appointed to athletics governance 
conm~ittees are those most likely to acquiesce 
to athletics administrators on my campus 

Don’t Not Slightly Moderately Very~ 
Know at Much 

All 

Not 
Relevant 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 10 of 22 

9. PERCEPTIONS OF YOUR CAMPUS: FINANCE 

Please indicate the extent to which you think the statement applies to your campus: 

Fiscal conditions on my campus have 
improved continuously over the last five 
years 
The budget of my academic department has 
declined over the last five years 
Intercollegiate athletics is subsidized by my 
tmiversity’s general fund 
The athletic department on my campus 
contributes funds to support academic 
resources (e.g., libraries) 

Construction of state of the art athletic 
facilities is given higher priority than capital 
projects needed by my academic departmcnt 
to keep pace with research in my 
discipline/field 
Salaries paid to head football and/or 
basketball coaches on my campus are 
excessive 
Athletic scholarships to football and 
basketball players fairly compensate them for 
their service to the universi~ 
The success of intercollegiate athletics fosters 
alum~fi and corporatc giving to campus 
initiatives outside of intcrcollegiatc athletics 
Contracts with clothing and equipment 
companies (e.g., Nike, adidas) have eroded 
the ideals of amateur athletics on my campus 

Don’t Not Slightly Moderately Ve~~ 
Know at Much 

All 

Not 
Relevant 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 11 of 22 

10. SATISFACTION WITH YOUR CAMPUS AND INTERCOLLEGIATE 
ATHLETICS: ACADEMICS 

Faculty members vary in their satisfaction with different aspects of their university. 
Please indicate how personally satisfied you are with each of the following on your 
campus: 

Level of faculty ilwolvelnent in 
undergraduate adraissions 
process in my school/college 

Academic standards of 
professional staff in my 
school/college who have 
responsibilities for 
undergraduate admissions 
The role coaches play in the 
undergraduate admissions 
process on my campus 
Academic standards on my 
campus tlrat guide admissions 
decisions for high school 
athletes in football and 
basketball 
Level of faculty involvemem in 
undergraduate advising in my 
school!college 

Academic standards of 
professional staff who have 
responsibilities for 
undergraduate student advising 

Academic standards of 
academic advisors who have 
responsibilities for student- 
athletes on my campus 

Academic standards of 
individuals who tutor student- 
athletes on my calnpns 

No Ve~ Dissatisfied Satisfied Very Not 
Opinion Dissatisfied Satisfied Relevant 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 12 of 22 

11. SATISFACTION WITH YOUR CAMPUS AND INTERCOLLEGIATE 
ATHLETICS: ACADEMICS 

Please indicate how personally satisfied you are with each of the following 
campus: 

Academic integriU of 
undergraduate students who are 
not student-athletes 
Academic integrity of student- 
athletes in my classes 
Adjudication of academic 
misconduct among 
tmdergmdnate students’ 
Academic performance of 
undergraduate students who are 
not student-athletes in my 
classes 
Academic performance of 
football and basketball student- 
athletes in my classes 
Academic performance of 
student-athletes in sports, other 
than football and basketball, in 
~ny classes 
Level of responsibility student- 
athletes take to complete 
assigmnents and acquire course 
materials for sessions they miss 
in my classes 
Efforts of faculty in my 
academic department to work 
with student-athletes and ensure 
the qtmlity of their educational 
experiences 

No Very Dissatisfied Satisfied Veu Not 
Opinion Dissatisfied Satisfied Relevant 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 13 of 22 

12. SATISFACTION WITH YOUR CAMPUS AND INTERCOLLEGIATE 
ATHLETICS: GOVERNANCE 

Please indicate how personally satisfied you are with each of the following 
campus: 

Level of cooperation between 
the athletic department and 
faculty groups responsible for 
ensuring that academic 
standards are upheld on my 
campus 
Attention given to the quality of 
student-athletes’ educational 
experiences by faculty 
governance groups on my 
campus 
Types of roles faculty play in 
the governance of 
intercollegiate athletics on my 
campus 
Range of :faculty perspectives 
considered by central 
adnfinistrators when 
institutional positions on 
intercollegiate att~etics arc 
formulated 
Practice of giving perks (e.g., 
trips to bowl games) to faculty 
and administrators who serve 
on committees that oversee 
intercollegiate athletics on my 
campus 

No Very Dissatisfied Satisfied Ve~ Not 

Opinion Dissatisfied Satisfied Relevant 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 14 of 22 

13. SATISFACTION WITH YOUR CAMPUS AND INTERCOLLEGIATE 
ATHLETICS: GOVERNANCE 

Please indicate how personally satisfied you are with each of the following 
campus: 

Extent to which faculty input 
informs administrative 
decisions that affect my entire 
campus (e.g., academic 
persom~el policies, budget 
priorities) 

Institutional control over 
intercollegiate athletics on my 
campus 
President’s oversight of 
intercollegiate athletics on my 
campns 
The way campus administrators 
handle external constitnencies 
(e.g., boosters, media, vendors) 
with vested interests in 
intercollegiate attfletics on my 
campus 
Willingness of faculty who 
serve on governance groups to 
take positions at odds with 
those advocated by athletics 
admiNstrators on my campus 
Extent to which faculty input 
informs administrative 
decisions related to 
intercollegiate athletics 

No Very Dissatisfied Satisfied Veu Not 

Opinion Dissatisfied Satisfied Relevant 

(PAGE } 



Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 15 of 22 

14. SATISFACTION WITH YOUR CAMPUS AND INTERCOLLEGIATE 
ATHLETICS: FINANCE 

Please indicate how personally satisfied you are with each of the following 
campus: 

The resources available for my 
teaching 

The resources available for my 
research 
Priorities that guide the 
allocation of resources on my 
campus 
The use of general funds to 
subsidize intercollegiate 
athletics on my campus 
The practice of awarding 
scholarships to individuals 
based on their athletic abilities 
and performance 
My atlfletic department’s 
compliance with Title IX (e.g., 
equitable participation 
oppommities, financial aid, and 
treatment of female and male 
student-athletes) 
The balance struck on my 
campus between thc 
commercialization of 
intcrcollegiate attfletics and the 
ideals of amateur athletics 

No Very. Dissatisfied Satisfied Veu Not 

Opinion Dissatisfied Satisfied Relevant 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 16 of 22 

CAMPUS PRIORITIES 

15. What most concerns you about intercollegiate athletics on your campus? Please 
use this space to answer, or type "Nothing" if that is the case. 

16. Don’t 0% Less 
Kno w than 

50% 
If asked to join a campus initiative to address the 
concern you raised in the preceding question, 
what are the chances you would agree? 

51-79% 80- 
100% 

Not 
Applicable 

17. 

What do you think are the chances that a faculty 
initiative to address the concern you raised in the 
preceding question will restdt in meaningful 
change on your campus? 

Don’ t 

Know 
0% Less 

than 
50% 

51-79% 80- 
100% 

Not 
Applicable 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 17 of 22 

18. CAMPUS PRIORITIES 

Please indicate the priority you believe faculty governance groups on your campus must 
give to each &the following over the next five years: 

Undergradnate Majors (e.g., curriculum rigor, resources) 
Graduate Programs (e.g., curriculum rigor, resources) 
Resources for Research (e.g., quality of labs, 
administrative snpport, institutional grants) 
Undergradnate Educational Policies (e.g., admissions 
slandards, advising, missed class time) 
Access to and Affordability of Undergraduate Education 
(e.g., institutional financial aid, outreach to students and 
families) 
Factflty Personnel Policies (e.g., use of non-tenure track 
faculVy.’, promotion and tenure) 
Faculty Salaries and Benefits (e.g., salary compression, 
health benefits) 
Gender Equity (e.g., in employment, admissions) 
Racial Eqnity (e.g., in employment, adraissions) 
Financial Health of Inslitntion (e.g., revenue levels, 
deferred maintenance) 
Intercollegiate Athletics (e.g., student-athlete well-being, 
finance) 
Greek Life (e.g., iuitiation activities, Town Gown 
relationships) 
Commercialization of Research (e.g., inlelleclnal 
property., joint ventures with private business) 

No    Veu Low Moderate High Veu Not 
Opinion Low High Relevant 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 18 of 22 

NATIONAL INTERCOLLEGL4~TE ATHLETICS ISSUES 

The questions so far have focused on how you perceive your own campus. We ask 
that you now shift 3~our focus and answer the following_questions about 

intercolleiiate athletics in ieneral. 

19. Do you feel that there is too much, too little or about the right amount of emphasis given to the 
importance of intercollegiate athletics at: 

Too Too    About    Not 
much little right Sure 

Most colleges and universities 

Colleges and universities with big time lbotball and basketball programs 

My own college or university 

20. Which of the following statements comes closest to your opinion about college athletics? 
(Select one) 

The athletic programs at most universities with big time sports are out of control 
Only relatively few universities, the so-called bad apples, make it seem that all college 
athletics are out of control 
Not sure 

21. If you had to choose, which one of the following would you say is the primary goal of 
most big-time athletic programs? 

Making alumni happy 
Getting university favorable attention 
Underwriting non-revenue athletic programs 
Making sure student-athletes get an education 
Not sure 

22. If you had to choose, which one of the following would you say should be the primary 
consideration of most big-time athletic program? 

Making alumni happy 
Getting university favorable attention 
Underwriting non-revenue athletic programs 
Making sure student-athletes get an education 
Not sure 
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23. Please use the space provided here to briefly explain what, in the context of 
intercollegiate athletics, academic integrity means to you. 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 19 of 22 

24. What is your gender? 

o Male 
o Female 

25. What is your highest degree earned? 

Doctorate 

All But Dissertation 

Masters 
Other, please specify 

26. Year in which you earned your highest degree: 

27. What is your current academic rank? 

Professor 
Associate Professor 
Assistant Professor 
Instructor or Lecturer 
Other, please specif~v 

28. What is your tenure track status? 

Tenured 
Not Yet Tenured 
Not in Tenure Track 

29. In what year were you tenured? (Please enter NA if this question is not applicable to 
you.) 

30. Years in all paid non-student positions at your current institution: 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 20 of 22 

31. Primary Area of Teaching (Please select one): 

Biology 
Business 
Chemist~T 
Education 
Engineering 
English 
Histo~~ 
Kinesiology 
Mathematics 
Music 
Performing Arts (e.g., Dance, Theater) 
Physical Education 
Political Science 
Psychology 
Romance Languages 
Sociology 
Other 

32. Do you hold an administrative position? 

No 
Department/Program Head 
Assistant Dean 
Associate Dean 
Other, please specie7 

33. What percentage of your time is spent on administration? (Please enter NA if this 
question is not applicable to you.) 

34. Please indicate the level(s) of institutional governance in which you are currently 
involved (Check all that apply): 

None 
Academic Department 
School/College 
Institution 

35. Please indicate the level(s) of institutional governance in which you have ever been 
involved (Check all that apply): 

None 
Academic Department 
School/College 
Institution 
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36. Have you ever served in an institutional governance 

intercollegiate athletics? (Check all that apply) 

No 
Yes, Faculty Athletics Representative 
Yes, Campus Advisory Board 
Yes, iMy Institution’s NCAA Certification Team 
Other, please specify 

role with responsibilities for 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 20 of 22 

37. In a typical academic year, how many courses do you teach? 

Number of undergraduate courses 
Number of graduate courses 

38. How would you characterize your contact ~vith student-athletes on your campus? 
(Check all that apply) 

Little to no contact in or out of class 
Student-athletes currently take my classes 
Student-athletes have taken my classes in the past 

I supervise teaching assistants who work with student-athletes 

I supervise tutors who work with student-athletes 
I attend athletic competitions 

Other, please specify 

39. In the current academic year and to the best of your knowledge, what percentage of the 
students in your undergraduate courses are student-athletes? 

0% 
1-10% 
11-20% 
21-30% 
31-40% 
41%-50% 
51-60% 
61-70% 
71-80% 
81-90% 
91-100% 
Not Relevant 

40. What are your sources of information about intercollegiate athletics? (Check all that 
apply) 

Campus news 
Local news 
National news 
Internet 
Sports-specific media (e.g., ESPN or Sports Illustrated) 
Education media (e.g., Chronicle of Higher Education, insidehighered.com) 
Friends outside of the university 
Faculty colleagues 
Official campus publications 
Other, please nmne 
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Faculty Perceptions of Intercollegiate Athletics on their Campuses 

Screen 22 of 22 

41. Were you a varsity student-athlete in college? 

o Yes 
o No 

42. Are any of your children currently engaged in: (Check all that apply) 

Youth Sports 
High School Varsity Athletics 
Intercollegiate Athletics 
Not Relevant 

43. What is yonr race/ethnicity? (Check all that apply) 

Hispanic or Latino 
American Indian or Alaska Native 
Asian 
Black or African American 
Native Hawaiian or Other Pacific Islander 
White 

44. Is there anything else that you would like to say about your perceptions of 

intercollegiate athletics on your campus? 
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Appendix B: Tables 
Table 1A. Governance Involvement of the Sample by Academic Rank, Experience Teaching Student-Athletes, Race, and Gender 

Academic Rank Experience Teaching Race 
Student-Athletes ° 

Associate Assistant 
Professor Professor 

101 135 
5% 6.7% 
276 215 

13.6% 10,6% 

222 55 
11% 2.7% 

525 391 
25.8% 19.2% 

56 14 
2.8% .7% 

23 1 
1.1% 0% 

Non- 
White White 

385 43 
19.5% 2.2% 

833 89 
42.1% 4.5% 

Gender 

Professor Other Yes No Male Female 

University No Current Governance 181 24 335 107 315 122 
Governance Involvement 8.9% 1.2% 16.5% 5.3% 15.6% 6.1% 

Academic Department, School 434 18 726 219 657 281 
or College Governance 21.4% .9% 35.7% 10.8% 32.6% 14% 
Involvement 
Institution-Level Governance 355 9 510 135 582 46 447 192 
Involvement 17.5% .4% 25.1% 6.6% 29.4% 2.3% 22.2% 9.5% 

Athletics No Athletics Governance 800 39 1348 413 1550 157 1228 517 
Governance Involvement 39.4% 1.9% 66.1% 20.3% 78.1% 7.9% 60.8% 25.6% 

One Athletics Governance 129 7 165 41 190 15 145 58 
Role~ 6.3% .3% 8.1% 2% 9.6% .8% 7.2% 2.9% 

Multiple Athletics Governance 42 5 63 9 64 8 47 25 
Rolesb 2.1% .2% 3.1% .4% 3.2% .4% 2.3% 1.2% 

Note: The percentages listed within cells are the percentage of respondents within each demographic category (i.e., rank, experience teaching student athletes, race, gender) for each 
governance category (i.e., university governance and athletics governance). Totals may not add up to 100% due to missing data. 
a The respondents currently serve or have served in one governance role for intercollegiate athletics (e.g., faculty athletics representative) 
b The respondents currently serve or have served in multiple governance roles for intercollegiate athletics (i.e., faculty athletics representative, campus athletics board, NCAA 

certification team) 
° Experience teaching student-athletes includes either current or previous experience 
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Table lB. Governance Involvement of the Sample by Discipline 

University 
Governance 

Athletics 
Governance 

No Current Governance Involvement 

Academic Department, School or College 
Governance involvement 
Institution-Level Governance Involvement 

No Athletics Governance Involvement 

One Athletics Governance Role ~ 

Multiple Athletics Governance Roles b 

Humanities 

64 
3.1% 
149 

7.3% 
93 

4.6% 

261 
12.8% 

30 
1.5% 

19 
~9% 

Kinesiology 
& Physical 
Education 

10 
.5% 
18 

.9% 
18 

.9% 

34 
1.7% 

10 
.5% 

2 
~1% 

Mathematics 

Disciplines 

Music Natural 
Sciences 

28 15 65 
1.4% .7% 3.2% 

51 40 117 
2.5% 2% 5.8% 

19 22 93 
.9% 1.1% 4.6% 

94 74 248 
4.6% 3.6% 12.2% 

4 4 22 
.2% .2% 1.1% 

1 0 7 
0% 0% .3% 

Professional 
Fields c 

161 
7.9% 
312 

15.3% 
212 

10.4% 

584 
28.6% 

76 
3.7% 

24 
1.2% 

Social Other 
Sciences 

63 36 
3.1% 1.8% 
171 88 

8.4% 4.3% 
90 98 

4.4% 4.8% 

288 179 
14.1% 8.8% 

30 30 
1.5% 1.5% 

7 12 
.3% .6% 

Note: The percentages listed within cells are the percentage of respondents within each governance category (i.e., university governance and athletics governance) for each discipline 
category (e.g., humanities). Totals may not add up to 100% due to missing data. 
a The respondents currently serve or have served in one governance role for intercollegiate athletics (e.g., faculty athletics representative) 
b The respondents currently serve or have served in multiple governance roles for intercollegiate athletics (i.e., faculty athletics representative, campus athletics board, NCAA 

certification team) 
° The professional fields include business, education, and engineering. 
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Table 1C. Experience of the Sample Teaching Student-Athletes by Governance Involvement, Race, Gender 

Experience Yes 
Teaching (Current or Previous) 
Student- Athletes No 

None 

335 
16.5% 

107 
5.3% 

University Governance 
Academic 

Department, 
School or 
College 

726 
35.7% 

219 
10.8% 

Institution 
-Level 

510 
25.1% 

135 
6.6% 

None 

1348 
66.1% 

413 
20.3% 

Athletics Governance Race Gender 

Multiple Non- 
Roles b White White Male Female 

63 1405 140 1117 450 
3.1% 70.5% 7% 55% 22.2% 

9 407 41 311 153 
.4% 20.4% 2.1% 15.3% 7.5% 

One 
Role ~ 

165 
8.1% 

41 
2% 

Note: The percentages listed within cells are for the percentage of respondents within an entire category (i.e., university governance, athletics governance, race, gender). 
aThe respondents currently serve or have served in one governance role for intercollegiate athletics (e.g, faculty athletics representative) 
b The respondents currently serve or have served in multiple governance roles for intercollegiate athletics (i.e., faculty athletics representative, campus athletics board, NCAA 

certification team) 
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Table 1D. Experience of the Sample Teaching Student-Athletes by Discipline 

Experience Yes 
Teaching (Current or Previous) 
Student-Athletes No 

Humanities 

261 
12.7% 

50 
2.4% 

Kinesiology 
& Physical 
Education 

43 
2.1% 

3 

Mathematics 

Disciplines 

Music Natural 
Sciences 

75 38 220 
3.7% 1.9% 10.7% 

25 40 58 
1~2% 2% 2.8% 

Professional 
Fields ~ 

522 
25.5% 

165 
8% 

Social 
Sciences 

264 
12.9% 

63 
3.1% 

The professional fields include business, education, and engineering. 

Other 

159 
7.8% 

64 
3.1% 
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Table 2A. Beliefs and Perceptions of Intercollegiate Athletics - Mean Scores on Governance Items by Governance Involvement 

University Governance 
Involvement 

Department, 
School, 
College 

M=2.33 

Intercollegiate Athletics 
Governance Involvement 

One 
Governance 

Role b 
Institution Multiple 

Index Individual Index Item ~ None Level None Roles ° 

BA-G1 : Campus Consensus Exists (1) My president and faculty agree on matters related 
M=2.26 M=2.47 M=2.32 M=2.56 M=2.77 

Regarding Intercollegiate Athletics to intercollegiate athletics 

BA-G2: Faculty Interested in (1) Faculty on my campus are interested in 
Intercollegiate Athletics Issues & governance issues related to intercollegiate athletics M=2.54 M=2.60 M=2.78 M=2.63 M=2.70 M=2.79 
Concerned about Student-Athletes’ 

Education (2) The primary concern of faculty governance of 
intercollegiate athletics on my campus is the quality of M=2.90 M=3.00 M=3.07 M=2.99 M=2.99 M=3.13 
student-athletes’ educational experiences 

BA-G3: Administrators Consult Faculty (1) During the budget process for my university’s 
on Intercollegiate Athletics Decisions athletic department, faculty governance committees M=1.40 M=1.44 M=1.66 M=1.48 M=1.65 M=1.79 

advise adm inistrators 
(2) Institution-level decisions about intercollegiate 
athletics are typically made by administrators who M=1.87 M=1.97 M=2.19 M=1.96 M=2.32 M=2.52 
consult with faculty governance groups 

BA-G4: Intercollegiate Athletics is (1) Organizationally, intercollegiate athletics is an 
Auxiliary Enterprise with Weak Faculty auxiliary service (e.g., campus bookstore) that 

M=3.27      M=3.27        M=3.20     M=3.26      M=3.19      M=3.03 
Oversight                            generates its own revenue and is accountable to 

university administrators, not faculty 

(2) Central administrators and athletics administrators 
on my campus are not forthcoming with information 

M=2.71 M=2.90 M=2.45 M=2.83 M=2.22 M=1.84 
that faculty oversight committees need to ensure the 
quality of student-athletes’ educational experiences~ 

(3) Faculty roles associated with oversight of 
M=2.71       M=2.81        M=2.42     M=2.75      M=2.25      M=1.96 

intercollegiate athletics are ill defined on my campus 
(4) The work lives of athletic department and 
academic program personnel rarely intersect on this M=2.90 M=&06 M=2.92 M=3.04 M=2.67 M=2.43 
campus 

Note: Index refers to the variable used in ANOVA. The survey item reads, "Please indicate the extent to which you think the statement applies to your campus." 
Means do not include respondents who answered "don’t know" or "not relevant". 
~ Scale: 1 = Not At All thru 4 = Very Much 
b The respondents currently serve or have served in one governance role for intercollegiate athletics (e.g., faculty athletics representative) 

CThe respondents currently serve or have served in multiple governance roles for intercollegiate athletics (Le., faculty athletics representative, campus athletics board, NCAA 
certification team) 

d Item is reverse coded for directional consistency with the others in this scale. Table means reflect the reverse coding. Original item read "Central administrators and athletics 

administrators on my campus are forthcoming with information that faculty oversight committees need to ensure the quality of student-athletes’ educational experiences" 
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Table 2A. Beliefs and Perceptions of Intercollegiate Athletics - Mean Scores on Governance Items by Governance Involvement (Continued) 

University Governance 
Involvement 

Department, 
School, 
College 

Intercollegiate Athletics 
Governance Involvement 

One 
Governance 

Role b 
Institution Multiple 

Index Individual Index Item ~ None Level None Roles ° 

BA-G5: Intercollegiate Athletics Power (1) Athletics boosters who put winning records 
Erodes Faculty Governance & ahead of academic standards have influence with M=2.60 M=2.67 M=2.43 M=2.64 M=2.25 M=2.10 
Threatens University Mission my president 

(2) Decisions about intercollegiate athletics on my 
campus are driven by the priorities of an 

M=2.70 M=2.86 M=2.60 M=2.81 M=2.35 M=2.24 
entertainment industry that is not invested in my 
university’s academic mission 
(3) Compared with deans of schools/colleges, my 
athletic director has more influence with the M=2.51 M=2.56 M=2.38 M=2.51 M=2.39 M=2.22 
president of my university 

(4) Central administrators and athletics 
administrators use their power to foreclose 

M=2.41 M=2.56 M=2.33 M=2.52 M=2.16 M=1.90 
discussions of intercollegiate athletics that are not 
consistent with their agendas 
(5) Faculty appointed to athletics governance 
committees are those most likely to acquiesce to M=2.29 M=2.44 M=2.09 M=2.38 M=1.91 M=1.83 
athletics administrators on my campus 
(6) The athletic department can use its power with 
influential politicians, business leaders, and alumni M=2.86 M=2.96 M=2.71 M=2.92 M=2.53 M=2.37 
to get what is wants on my campus 

BA-G6: Athletic Department Runs (1) Athletic department perks (e.g., trips to bowl 
Clean Program games) to faculty who judge the academic 

M=2.31 M=2.12 M=2.55 M=2.20 M=2.77 M=3.02 
eligibility of student-athletes do not create a 
potential conflict of interest situation~ 

(2) Over the past 5 years, my athletic department 
has run a "clean" program (e.g, no abuses, no M=2.99 M=2.97 M=3.14 M=2.97 M=3.34 M=3.44 
major violations) 

Note: The survey item reads, "Please indicate the extent to which you think the statement applies to your campus." 
Means do not include respondents who answered "don’t know" or "not relevant". 
Scale: 1 = Not At All thru 4 = Very Much 
b The respondents currently serve or have served in one governance role for intercollegiate athletics (e.g., faculty athletics representative) 

°The respondents currently serve or have served in multiple governance roles for intercollegiate athletics (i.e., faculty athletics representative, campus athletics board, NCAA 
certification team) 

d Item is reverse coded for directional consistency with the others in this scale. Table means reflect the reverse coding. Original item read "Athletic department perks (e.g., trips to 

bowl games) to faculty who judge the academic eligibility of student-athletes create a potential conflict of interest situation." 
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Table 3A. Beliefs and Perceptions of Intercollegiate Athletics - Mean Scores by Experience Teaching Student=Athletes for Academic Items 

Index 

BA-A1 : Special Admission of 
Academically 

Underprepared Student- 
Athletes Involves 
Coaches Not Faculty 

BA-A2: Academic Advising of 
Student-Athletes is Separate 

BA-A3: Student-Athletes’ 
Academic Performance 
is Weak 

Individual Index Item a 

(1) High school athletes who do not meet regular university academic standards are admitted through a 
special admissions process that lacks faculty input 

(2) Coaches are involved in admissions decisions regarding recruits who do not meet regular university 
academic standards 
(3) A staff of specialized admissions officers makes decisions about undergraduate admissions with minimal 
faculty input 

(1) Academic advising for student-athletes is separate from academic advising for undergraduates who are not 
student-athletes 

(1) Missed class time due to athletic obligations detracts from the quality of student-athletes’ learning in my 
classes 
(2) Student-athletes are not prepared academically to keep pace with other students in my class 

(3) Student-athletes represent a disproportionate number of known cheaters in my classes 
(4) Individuals try to use their status as student-athletes to acquire special treatment from my teaching 
assistants (e.g, better grades) 

(1) Student-athletes are more burdened than other students on my campus by demands on their out-of-class 
time 
(2) Compared to student-athletes, other students do not have worse attendance records in my classesb 

(1) In my experience, student-athletes in my academic department are motivated to earn their degrees 

BA-A4: Student-Athletes are 
Burdened and Miss 
Class 

BA-A5: Student-Athletes are 
Academically Motivated 
and Engaged (2) Student=athletes actively participate in student activities (e.g., research opportunities, student government, 

social events) in my school!college 

BA-A6: Faculty Hold Negative (1) Faculty in my academic department stereotype student-athletes negatively, dismissing them as serious and 
Stereotypes capable students 

BA-A7: Intercollegiate (1) In order for my university’s football and basketball teams to be competitive, compromises in academic 
Athletics Success standards must be made 
Requires Compromises in (2) Sanctions for academic misconduct are less severe for student-athletes than those applied to non-student- 
Academic Standards athletes in my school/college 

(3) Tutors hired by the athletic department complete assignments for some student-athletes in my classes 
(4) A faculty committee on my campus does not regularly monitor the educational soundness of student- 
athletes’ programs of studyb 

Experience Teaching 
Student-Athletes 

Yes No 

M=2.58 M=2.71 

M=2.70 M=2.91 

M=3.38 M =3.18 

M=3.13 M=3.34 

M=2.59 M=2.70 

M=1.91 M=2.08 

M=1.24 M=1.30 

M=1.38 M=1.49 

M=3.51 M=3.46 

M=3.16 M=3.29 

M=3.05 M=2.78 

M=2.01 M=1.75 

M=1.69 M=1.71 

M=2.20 M=2.29 

M=1.74 M=1.94 

M=1.74 M=1.95 

M=2.40 M=2.29 

Note: Means do not include respondents who answered "don’t know" and "not relevant" 
The survey item reads, "Please indicate the extent to which you think the statement applies to your campus." 
a Scale: 1 = Not At All thru 4 = Very Much 
~ Item is reverse coded for directional consistency with the others in this scale. Table means reflect the reverse coding Original items read "Compared to student-athletes, other 
students have worse attendance records in my classes" and "A faculty committee on my campus regularly monitors the educational soundness of student-athletes’ programs of study" 
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Table 3B. Beliefs and Perceptions of Intercollegiate Athletics - Mean Scores by Discipline for Academic Items 

Humanities Kinesiology & 
Physical 

Education 

Mathematics Professional 
Fields b 

Disciplines 

Music    Natural 
Sciences 

M=2.73 M=2.66 

M=2.88 M=2.80 

M=2.16 M=3.44 

M=3.41 M=3.17 

M=2.70 M=2.65 

M=2.37 M=1.89 

M=1.68 M=1.17 

M=1.76 M=1.35 

M=3.13 M=3.56 

M=3.44 M=3.22 

Social 
Sciences 

Other 

Index Individual Index Item ~ 

BA-AI: Special Admission of (1) High school athletes who do not meet 
~,cademically Underprepared regular university academic standards are 

M=2.81 M=2.93 M=2.83 M=2.33 M=2.77 M=2.59 
Student-Athletes Involves admitted through a special admissions process 
3oaches Not Faculty that lacks faculty input 

(2) Coaches are involved in admissions 
decisions regarding recruits who do not meet M=3.03 M=2.96 M=3.03 M=2.52 M=2.66 M=2.77 
regular university academic standards 
(3) A staff of specialized admissions officers 
makes decisions about undergraduate M=3.55 M=3.15 M=3.51 M=3.29 M=3.48 M=3.35 
admissions with minimal faculty input 

BA-A2: Academic Advising of (1) Academic advising for student-athletes is 
Student-Athletes is Separate separate from academic advising for             M=3.37      M=3.02       M=3.43                           M=2.98     M=3.32    M=3.07 

undergraduates who are not student-athletes 

BA-A3: Student-Athletes’ (1) Missed class time due to athletic obligations 
~,cademic Performance is detracts from the quality of student-athletes’ M=2.77 M=2.86 M=2.64 M=2.38 M=2.65 M=2.76 
A/eak learning in my classes 

(2) Student-athletes are not prepared 
academically to keep pace with other students M=2.13 M=2.00 M=1.96 M=1.67 M=2.15 M=2.01 
in my class 
(3) Student-athletes represent a 
disproportionate number of known cheaters in M=1.37 M=1.42 M=1.26 M=1.11 M=1.34 M=1.28 
my classes 
(4) Individuals try to use their status as student- 
athletes to acquire special treatment from my M=1.54 M=1.66 M=1.43 M=1.26 M=1.36 M=1.57 
teaching assistants (e.g., better grades) 

BA-A4: Student-Athletes are (1) Student-athletes are more burdened than 
Burdened and Miss Class    other students on my campus by demands on     M=3.49      M=3.63       M=3.48                           M=3.55     M=3.48    M=3.41 

their out-of-class time 
(2) Compared to student-athletes, other 
students do not have worse attendance records M=3.17 M=3.28 M=&22 M=3.17 M=&I 1 M=3.11 
in my classes° 

Note: Means do not include respondents who answered "don’t know" and "not relevant" 
The survey item reads, "Please indicate the extent to which you think the statement applies to your campus." 
~ Scale: 1 = Not At All thru 4 = Very Much 
b The professional fields include business, education, and engineering. 
o Item is reverse coded for directional consistency with the others in this scale. Table means reflect the reverse coding. Original item read "Compared to student-athletes, other 

students have worse attendance records in my classes" 
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Table 3B. Beliefs and Perceptions of Intercollegiate Athletics - Mean Scores by Discipline for Academic Items (Continued) 

Index 

BA-A5: Student-Athletes 
are Academically 
Motivated and Engaged 

BA-A6: Faculty Hold 
Negative Stereotypes 

BA-A7: Intercollegiate 
Athletics Success 
Compromises Academic 
Standards 

Individual Index Item 

(1)In my experience, student-athletes in 
my academic department are motivated 
to earn their degrees 
(2) Student-athletes actively participate 
in student activities (e.g., research 
opportunities, student government, 
social events) in m}/school/college 
(1) Faculty in my academic department 
stereotype student-athletes negatively, 
dismissing them as serious and capable 
students 

(1) In order for my university’s football 
and basketball teams to be competitive, 
compromises in academic standards 
must be made 
(2) Sanctions for academic misconduct 
are less severe for student-athletes than 
those applied to non-student-athletes in 
my school/college 
(3) Tutors hired by the athletic 
department complete assignments for 
some student-athletes in my classes 
(4) A faculty committee on my campus 
does not regularly monitor the 
educational soundness of student- 
athletes’ programs of studyc 

Humanities 

M:2.90 

M=1.72 

M=1.92 

M:2.48 

M=2.13 

M=2.15 

M=2.66 

Kinesiology 
& Physical 
Education 

M:2.82 

M:2.00 

M=1.60 

M:2.38 

M=1.59 

M=1.82 

M=2.17 

Mathematics 

M=2.81 

M=1.78 

M=1.77 

M:2.32 

M=1.77 

M:2.32 

M:2.60 

Disciplines 
Music Natural 

Sciences 

M:2.61 M:3.03 

M=1.87 M=1.95 

M=2.05 M=1.69 

M=2.26 M=2.32 

M=1.89 M=1.72 

M=2.00 M=1.68 

M=2.13 M=2.43 

Professional 
Fields b 

M=3=27 

M:2.13 

M=1.47 

M=2.04 

M=1.58 

M=1.47 

M:2.23 

Social 
Sciences 

M=2.78 

M=1.94 

M=1.78 

M=2.18 

M=1.74 

M=1.80 

M=2.37 

Note: Means do not include respondents who answered "don’t know" and "not relevant" 
The survey item reads, "Please indicate the extent to which you think the statement applies to your campus." 
~ Scale: 1 = Not At All thru 4 = Very Much 
b The professional fields include business, education, and engineering. 

° Item is reverse coded for directional consistency with the others in this scale. Table means reflect the reverse coding. Original item read, % faculty committee on my campus 
regularly monitors the educational soundness of student-athletes’ programs of study" 

Other 

M=Z94 

M=1.89 

M:1.82 

M=2.18 

M=1.94 

M=1.83 

M=2.41 
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Table 3C. Beliefs and Perceptions of Intercollegiate Athletics - Mean Scores by Academic Rank for Academic Items 

Index Individual Index Item " Professor Other 

BA-AI: Special Admission of (1) High school athletes who do not meet regular university academic standards are 
Academically Underprepared admitted through a special admissions process that lacks faculty input M=2.59 M=2.77 M=2~46 
Student- 

Athletes Involves Coaches Not 
M=2.69 M=2.87 M=2.78 

Faculty 
(2) Coaches are involved in admissions decisions regarding recruits who do not meet 
regular university academic standards 
(3) A staff of specialized admissions officers makes decisions about undergraduate 
admissions with minimal faculty input 

BA-A2: Academic Advising of (1) Academic advising for student=athletes is separate from academic advising for 
i Student-Athletes is Separate undergraduates who are not student-athletes 

BA-A3: Student-Athletes’ (1) Missed class time due to athletic obligations detracts from the quality of student- 
Academic Performance athletes’ learning in my classes 

is Weak (2) Student-athletes are not prepared academically to keep pace with other students in 
my class 

(3) Student-athletes represent a disproportionate number of known cheaters in my 
classes 
(4) Individuals try to use their status as student-athletes to acquire special treatment from 
my teaching assistants (e.g., better grades) 

BA-A4: Student-Athletes are (1) Student-athletes are more burdened than other students on my campus by demands 
i Burdened and Miss Class on their out=of-class time 

(2) Compared to student-athletes, other students have worse attendance records in my 
classesb 

BA-A5: Student-Athletes are (1) In my experience, student-athletes in my academic department are motivated to earn 
Academically Motivated their degrees 
and Engaged (2) Student-athletes actively participate in student activities (e.g., research opportunities, 

student government, social events) in my school/college 

BA-A6: Faculty Hold Negative (1) Faculty in my academic department stereotype student-athletes negatively, 
Stereotypes dismissing them as serious and capable students 

i BA-A7: Intercollegiate Athletics (1) In order for my university’s football and basketball teams to be competitive, 
Success compromises in academic standards must be made 

Requires Compromises in (2) Sanctions for academic misconduct are less severe for student-athletes than those 
Academic Standards applied to non-student-athletes in my school/college 

(3) Tutors hired by the athletic department complete assignments for some student- 
athletes in my classes 
(4) A faculty committee on my campus does not regularly monitor the educational 
soundness of student-athletes’ programs of studyb 

Note: Means do not include respondents who answered "don’t know" and "not relevant" 
The survey item reads, "Please indicate the extent to which you think the statement applies to your campus." 
~ Scale: 1 = Not At All thru 4 = Very Much 
b Item is reverse coded for directional consistency with the others in this scale. Table means reflect the reverse coding. 

M=3.31 M=3.39 M=3.14 

M=3.22 M=2.96 M=3.10 

M=2.61 M=2.62 M=2.33 

M=1.96 M=1.88 M=2.03 

M=1.25 M=1.23 M=1.20 

M=1.42 M=1.37 M=1.22 

M=3.55 M=3.43 M=&43 

M=3.17 M=&19 M=2.85 

M=3.03 M=2.90 M=3.10 

M=1.96 M=1.95 M=2.28 

M=1.69 M=I ~64 M=1.86 

M=2.31 M=2.07 M=2.10 

M=1.75 M=1.82 M=1.63 

M=1.79 M=1.66 M=1.80 

M=2.42 M=2.28 M=2.29 

Academic Rank 
Associate Assistant 
Professor Professor 

M=2.56 

M=2.78 

M=3.42 

M=3.20 

M=2.58 

M=1.90 

M=1.24 

M=1.38 

M=3.48 

M=3.19 

M=3.06 

M=1.94 

M=1.72 

M=2.14 

M=1.78 

M=1.79 

M=2.34 
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Table 4A. Beliefs and Perceptions of Intercollegiate Athletics - Mean Scores by Governance Involvement for Finance Items 

Index 
BA-FI: Intercollegiate Athletics 
Subsidized by General Fund 

BA-F2: Intercollegiate Athletics 
Gives Funds to University 

BA-F3: Intercollegiate Athletics 
Gets Higher Funding Priority 
than Academics 

BA-F4: Athletic Scholarships 
Fairly Compensate Football 
and Basketball Players 

BA-F5: Athletic Team Success 
Attracts Donations to Non- 
Athletic Initiatives 

BA-F6: Intercollegiate Athletics: 
Commercialization is Eroding 
Amateurism 

Individual Index Item ~ 

(1) Intercollegiate athletics is subsidized 
by my university’s general fund 

(1) The athletic department on my 
campus contributes funds to support 
academic resources (e.g., libraries) 

(1) Construction of state of the art athletic 
facilities is given higher priority than 
capital projects needed by my academic 
department to keep pace with research in 
my field/discipline 
(2) Salaries paid to head football and 
basketball coaches on my campus are 
excessive 

(1) Athletic scholarships to football and 
basketball players fairly compensate 
them for their service to the university 

(1) The success of intercollegiate 
athletics fosters alumni and corporate 
giving to campus initiatives outside of 
intercollegiate athletics 
(1) Contracts with clothing and 
equipment companies (e.g., Nike, 
adidas) have eroded the ideals of 
amateur athletics on my campus 

University Governance 

None 

M=2.31 

M=1.95 

M=2.73 

M:3.20 

M:2.34 

M=2.67 

M:2.39 

Involvement 
Department, 

School, 
College 

M=2.41 

M=1.79 

M=2.85 

M:3.30 

M=2.37 

M:2.69 

M=2.56 

Institution 
Level 

M=2.41 

M=1.84 

M:2.58 

M:3.23 

M=2.44 

M=2.77 

M=2.42 

Intercollegiate Athletics 
Governance Involvement 

None 

M=2.42 

M=1.79 

M=2.79 

M=3.30 

M=2.34 

M:2.68 

M:2.53 

One 
Governance 

Role b 

M=2.31 

M:2.05 

M=2.45 

M:2.98 

M:2.62 

M=2.91 

M:2.26 

Multiple 
Roles c 

M=2.16 

M=2.13 

M=2.28 

M=3.07 

M=2.74 

M=2.79 

M =2.11 

Note: Means do not include respondents who answered "don’t know" and "not relevant" 
The survey item reads, "Please indicate the extent to which you think the statement applies to your campus." 
a Scale: 1 = Not At All thru 4 = Very Much 
b The respondents currently serve or have served in one governance role for intercollegiate athletics (e.g, faculty athletics representative) 

°The respondents currently serve or have served in multiple governance roles for intercollegiate athletics (i.e., faculty athletics representative, campus athletics board, NCAA 
certification team) 
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Table 4B. Beliefs and Perceptions of Intercollegiate Athletics - Mean Scores by Discipline for Finance Items 

Index 

BA-F1 : Intercollegiate 
Athletics Subsidized by 
General Fund 
BA-F2: Intercollegiate 
Athletics Gives Funds to 
University 

BA-F3: Intercollegiate 
Athletics Gets Higher 
Funding Priority than 
Academics 

BA-F4: Athletics 
Scholarships Fairly 
Compensate Football and 
Basketball Players 

BA-F5: Athletic Team 
Success Attracts donations 
to Non-Athletic Initiatives 

BA-F6: Intercollegiate 
Athletics: Commercialization 
is Eroding Amateurism 

Individual Index Item 

(1) Intercollegiate athletics is 
subsidized by my university’s 
general fund 

(1) The athletic department on my 
campus contributes funds to 
support academic resources (e.g., 
libraries) 
(1) Construction of state of the art 
athletic facilities is given higher 
priority than capital projects 
needed by my academic 
department to keep pace with 
research in my field/discipline 
(2) Salaries paid to head football 
and basketball coaches on my 
campus are excessive 

(1) Athletic scholarships to football 
and basketball players fairly 
compensate them for their service 
to the university 

(1) The success of intercollegiate 
athletics fosters alumni and 
corporate giving to campus 
initiatives outside of intercollegiate 
athletics 
(1) Contracts with clothing and 
equipment companies (e.g, Nike, 
adidas) have eroded the ideals of 
amateur athletics on my campus 

Humanities 

M=2.61 

M=1.72 

M=3.09 

M=3.53 

M=2.27 

M=2.44 

M=2.72 

Kinesiology 
& Physical 
Education 

M=2,94 

M=1.55 

M=2.71 

M:3.33 

M:2.59 

M:2.69 

M:2.53 

Mathematics 

M=2.61 

M=1.45 

M=2.79 

M=3.42 

M:2.29 

M=2.34 

M:2.95 

Disciplines 
Music Natural 

Sciences 

M=2.34 M:2.55 

M=2.08 M=1.78 

M=2.97 M=2.92 

M=3.56 M=3.40 

M=2.56 M=2.38 

M=2.91 M=2.59 

M=2.81 M=2.54 

Professional 
Fieldsb 

M:2.16 

M=1.97 

M=2.44 

M:2.99 

M=2.45 

M:2.92 

M:2.30 

Social 
Sciences 

M:2.25 

M=1.94 

M:2.68 

M:3.26 

M:2.31 

M:2.81 

M=2.41 

Note: Means do not include respondents who answered "don’t know" and "not relevant" 
The survey item reads, "Please indicate the extent to which you think the statement applies to your campus." 
~ Scale: 1 = Not At All thru 4 = Very Much 
b The professional fields include business, education, and engineering 

Other 

M:2.58 

M=1.67 

M:2.86 

M=3.31 

M:2.43 

M=2.57 

M=2.48 
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Table 5A. Satisfaction with Intercollegiate Athletics - Mean Scores by Governance Involvement for Governance Items 

University Governance 
Involvement 

Department, 
School, 
College 

Institution 
Level 

Intercollegiate Athletics 
Governance Involvement 

One 
Governance 

Role b 
Multiple 
Roles c Index Individual Index Item ~ None None 

SA-GI: Faculty Governance Priorities (1) Attention given to the quality of student=athletes’ 
Emphasize Student-Athletes’ educational experiences by faculty governance groups on M=2.50 M=2.46 M=2.68 M=2.47 M=2.84 M=3.04 
Education my campus 

SA=G2: Level of Collaboration and (1) Level of cooperation between the athletic department 
Impact of Faculty Input and faculty groups responsible for ensuring that academic M=2.45 M=2.36 M=2.58 M=2.37 M=2.76 M=3.10 

standards are upheld on my campus 

(2) Types of roles faculty play in the governance of 
M=2.22 M=2.22 M=2.44 M=2.22 M=2.57 M=2.94 

intercollegiate athletics on my campus 

(3) Range of faculty perspectives considered by central 
administrators when institutional positions on intercollegiate M=2.02 M=1.95 M=2.14 M=1.95 M=2.37 M=2.64 
athletics are formulated 
(4) Practice of giving perks (e.g., trips to bowl games) to 
faculty and administrators who serve on committees that M=2.12 M=2.06 M=2.32 M=2.04 M=2.50 M=2.91 
oversee intercollegiate athletics on my campus 

(5) Willingness of faculty who serve on governance groups 
to take positions at odds with those advocated by athletics M=2.50 M=2.56 M=2.74 M=2.55 M=2.89 M=2.92 
administrators on my campus 
(6) Extent to which faculty input informs administrative 

M=2.08 M=2.07 M=2.28 M=2.08 M=2.43 M=2.57 
decisions related to intercollegiate athletics 

SA=G3: Institutional Leaders’ (1) Institutional control over intercollegiate athletics on my 
M=2.47 M=2.39 M=2.61 M=2.41 M=2.76 M=3.10 

Oversight of Intercollegiate campus 

Athletics (2) President’s oversight of intercollegiate athletics on my 
M=2.51 M=2.52 M=2.71 M=2.52 M=2.85 M=3.09 

campus 

(3) The way campus administrators handle external 
constituencies (e.g., boosters, media, vendors) with vested M=2.37 M=2.37 M=2.56 M=2.38 M=2.69 M=2.94 
interests in intercollegiate athletics on my campus 

Note: Means do not include respondents who answered "no opinion". 
The survey item reads, "Please indicate how personally satisfied you are with each of the following on your campus." 
~ Scale: 1 = Very Dissatisfied thru 4 = Very Satisfied 
b The respondents currently serve or have served in one governance role for intercollegiate athletics (e.g., faculty athletics representative) 
CThe respondents currently serve or have served in multiple governance roles for intercollegiate athletics (i.e., faculty athletics representative, campus athletics board, NCAA 

certification team) 
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Table 6A. Satisfaction with Intercollegiate Athletics - Mean Scores by Discipline for Academic Items 

Humanities Kinesiology 
& Physical 
Education 

Mathematics Professional 
Fieldsb 

Social 
Sciences 

Other 
Index Individual Index Item a 

SA-AI: Coaches’ Admissions- 
Related Roles and Academic 

M=2.08 M=2.48 M=2.24 M=2.70 M=2.34 M=2.49 

Standards Applied 

M=Z14 M=2.31 M=2,13 M=2,65 M=2.26 M=2,34 

SA-A2: Standards of Athletic 
Department Academic Support M=2.37 M=2.51 M=2.49 M=2.93 M=2.69 M=2.72 
Staff 

M=2.41 M=2,78 M=2.46 M=2.93 M=2,70 M=2.67 

M=2.78 

(1) Role coaches play in the 
undergraduate admissions process 
(2) Academic standards on my 
campus that guide admissions 
decisions for high school athletes in 
football and basketball 

(1) Academic standards of advisors 
who have responsibility for student- 
athletes on my campus 
(2) Academic standards of 
individuals who tutor student- 
athletes on my campus 
(3) Efforts of faculty in my academic 
department to work with student- 
athletes and ensure the quality of 
their educational experiences 
(1) Academic performance of 
student-athletes in sports other than 
football and basketball in my classes 
(2) Level of responsibility student- 
athletes take to complete 
assignments and acquire course 
materials for sessions they miss in 
my classes 
(3) Academic performance of 
football and basketball student- 
athletes in my classes 
(4) Academic integrity of student- 
athletes in my classes 

M=3,19 

M=2.67 

M:2.85 

SA-A3: Student=Athletes’ 
Academic Performance and 
Integrity in Class 

M:2.96 

M=2,77 

M:2.89 

Disciplines 

Music Natural 
Sciences 

M=2.69 M:2.44 

M=2.38 M=2.38 

M=2.85 M=2.63 

M=2.77 M=2~68 

M=3.07 M=3.04 

M=3.02 M=3~04 

M=2.68 M=2.94 

M=2.29 M=2~40 

M=2.71 M=2.94 

M:3.10 

M:3.20 

M=3,08 

M:3.03 

M:2.92 

M:2.96 

M=2.72 M=2.76 

M=3.09 

M:3.00 

M=2.76 

M:2.25 M:2.33 M:2.44 M:2.76 M:2.30 M:2.28 

M:2.80 M:2.80 M:2.82 M:3.03 M:2.79 M=2,72 

Note: Means do not include respondents who answered "no opinion". 
The survey item reads, "Please indicate how personally satisfied you are with each of the following on your campus." 
a Scale: 1 = Very Dissatisfied thru 4 = Very Satisfied 
b The professional fields include business, education, and engineering. 
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Table 6B. Satisfaction with Intercollegiate Athletics - Mean Scores by Academic Rank for Academic Items 

Index 

SA-AI: Coaches’ 
Admissions-Related Roles 
and Academic 
Standards Applied 

SA-A2: Standards of Athletic 
Department Academic 
Support Staff 

SA-A3: Student-Athletes’ 
Academic Performance and 
Integrity in Class 

Individual Index Item a 

(1) Role coaches play in the 
undergraduate admissions process 

(2) Academic standards on my 
campus that guide admissions 
decisions for high school athletes in 
football and basketball 

(1) Academic standards of advisors 
who have responsibility for student- 
athletes on my campus 
(2) Academic standards of 
individuals who tutor student- 
athletes on my campus 
(3) Efforts of faculty in my academic 
department to work with student- 
athletes and ensure the quality of 
their educational experiences 
(1) Academic performance of 
student-athletes in sports other than 
football and basketball in my 
classes 
(2) Level of responsibility student- 
athletes take to complete 
assignments and acquire course 
materials for sessions they miss in 
my classes 
(3) Academic performance of 
football and basketball student- 
athletes in my classes 
(4) Academic integrity of student- 
athletes in my classes 

Professor 

M=2.47 

M=2.42 

M=2.74 

M=2.78 

M:3.02 

M:3.12 

M:2.85 

M:2.49 

M:2.89 

Academic Rank 
Associate Assistant 
Professor Professor 

M=2.46 M=2.30 

M=2.41 M=2.21 

M=2.71 M=2.57 

M=2.67 M=2.55 

M=3.04 M=2.96 

M=3.06 M=2.97 

M=2.94 M=2.85 

M=2.48 M=2.34 

M=2.89 M=2.85 

Note: Means do not include respondents who answered "no opinion". 
The survey item reads, "Please indicate how personally satisfied you are with each of the following on your campus." 
a Scale: 1 = Very Dissatisfied thru 4 = Very Satisfied 

Other 

M=2.79 

M:2=68 

M:2.59 

M=2.77 

M=2.97 

M:3.22 

M:3.00 

M:2.60 

M:2.94 
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Table 6C. Satisfaction with Intercollegiate Athletics - Mean Scores by Experience Teaching Student-Athletes for Academic Items 

Index 

SA-AI: Coaches’ 
Admissions-Related Roles 
and Academic 
Standards Applied 

SA-A2: Standards of Athletic 
Department Academic 
Support Staff 

Individual Index Item a 

(1) Role coaches play in the undergraduate 
admissions process 

Experience Teaching Student-Athletes 

Yes 

M=2.46 

(2) Academic standards on my campus that 
guide admissions decisions for high school 
athletes in football and basketball 

(1) Academic standards of advisors who 
have responsibility for student-athletes on 
my campus 

(2) Academic standards of individuals who 
tutor student-athletes on my campus 
(3) Efforts of faculty in my academic 
department to work with student-athletes 
and ensure the quality of their educational 
experiences 

(1) Academic performance of student- 
athletes in sports other than football and 
basketball in my classes 
(2) Level of responsibility student-athletes 
take to complete assignments and acquire 
course materials for sessions they miss in 
my classes 
(3) Academic performance of football and 
basketball student-athletes in my classes 
(4) Academic integrity of student-athletes in 
my classes 

M=2.39 

M:2.70 

M:2.72 

M=3.01 

No 

M=2.43 

M=2.42 

M=2.74 

M=2.70 

M=3.01 

SA-A3: Student-Athletes’ 
Academic Performance and M=3.09 M=2.96 
Integrity in Class 

M:2.90 M:2.72 

M=2.46 M:2.45 

M=2.90 M:2.75 

Note: Means do not include respondents who answered "no opinion". 
The survey item reads, "Please indicate how personally satisfied you are with each of the following on your campus." 
a Scale: 1 = Very Dissatisfied thru 4 = Very Satisfied 
b Faculty were asked to indicate whether student-athletes currently or have in the past taken their classes. Those who answered affirmatively to one or both of these items are in the 

"Yes" category. 
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Table 7A. Satisfaction with Intercollegiate Athletics - Mean Scores by Governance Involvement for Finance Items 

Index 
SA-F1 : Intercollegiate 
Athletics Compliance with 
Title IX 

SA-F2: Use of General 
Funds to Subsidize 
Intercollegiate Athletics 

SA-F3: Awarding Athletic 
Scholarships 

Individual Index Item a 

(1) My athletic department’s compliance with 
Title IX (e.g., equitable participation 
opportunities, financial aid, and treatment of 
female and male student-athletes) 
(1) The use of general funds to subsidize 
intercollegiate athletics on my campus 

None 

M:3.00 

University Governance 
Involvement 

Department, 
School, 
College 

M:2.92 

Institution 
Level 

M:2.98 

Intercollegiate Athletics 
Governance Involvement 

One 
Governance 

None Role b 

M=2.92 M=3.05 

M=1.98 M=2.50 

M=2,50 M=2.83 

M=2.30 M=2.56 

Multiple 
Roles c 

M:3.31 

M=2.12 M=1.98 M=2.17 M=2.76 

(1) The practice of awarding scholarships to 
individuals based on their athletic abilities and M=2.55 M=Z52 M=2.61 M=2.97 
performance 

SA-F4: Balance between (1) The balance struck on campus between 
Commercialization and the commercialization of intercollegiate M=2.36 M=2.28 M=2,46 M=2B0 
Amateurism athletics and the ideals of amateur athletics 

Note: Means do not include respondents who answered "no opinion". 
The survey item reads, "Please indicate how personally satisfied you are with each of the following on your campus." 
a Scale: 1 = Very Dissatisfied thru 4 = Very Satisfied 
b The respondents currently serve or have served in one governance role for intercollegiate athletics (e.g, faculty athletics representative) 

°The respondents currently serve or have served in multiple governance roles for intercollegiate athletics (i.e., faculty athletics representative, campus athletics board, NCAA 
certification team) 
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Table 9A. Priorities for Faculty Governance Groups by Governance Involvement 

University Governance 
Involvement 

Department, 
School, 
College 

M=4.07 
M=4.28 

Institution 
Level 

M=4.04 
M=4.16 

Intercollegiate Athletics 
Governance Involvement 

One 
Governance 

Role b 

M=4.08 
M=4.20 

Priorities a None None 
Undergraduate Majors (e.g., curriculum rigor, resources) M=4.02 M=4.05 

Graduate Programs (e.g., curriculum rigor, resources) M=4.17 M=4.23 
Resources for Research (e.g., quality of labs, administrative support, 

M=4.18 M=4.29 M=4.20 M=4.24 M=4.26 M=4.10 
institutional grants) 
Undergraduate Educational Policies (e.g., admissions standards, 

M=3.57 M=3.58 M=3.53 M=3.56 M=3.64 M=3.38 
advising, missed class time) 
Access to and Affordability of Undergraduate Education (eg., 

M=3.64 M=3.71 M=3.70 M=3.69 M=3.77 M=3.44 
institutional financial aid, outreach to students and families) 
Faculty Personnel Policies (e.g, use of non-tenure track faculty, 

M=3.68 M=3.71 M=3.79 M=3.72 M=3.85 M=3.64 
promotion and tenure) 
Faculty Salaries and Benefits (e.g., salary compression, health 

M=3.99 M=4.08 M=4.10 M=4.08 M=4.05 M=3.84 
benefits) 
Gender Equity (e.g., in employment, admissions) M=3.29 M=3.37 M=3.45 M=3.38 M=3.45 M=3.14 
Racial Equity (eg., in employment, admissions) M=3.43 M=3.54 M=3.65 M=3.55 M=3.66 M=3.34 
Financial Health of Institution (e.g, revenue levels, deferred 

M=3.62 M=3.78 M=3.88 M=3.78 M=3.77 M=3.74 
maintenance) 
Intercollegiate Athletics (e.g., student-athlete well-being, finance) M=2.53 M=2.44 M=2.62 M=2.44 M=2.99 M=3.06 
Greek Life (e.g., initiation activities, Town Gown relationships) M=1.89 M=1.86 M=2.06 M=1.88 M=2.27 M=2.34 
Commercialization of Research (e.g., intellectual property, joint 

M=3.05 M=3.08 M=3.23 M=3.10 M=3.23 M=3.18 
ventures with private business) 

Multiple 
Roles c 

M=3.94 
M=4.01 

Note: Means do not include respondents who answered "no opinion" or "not relevant" 
~ Respondents were asked to indicate the priority they believe faculty governance groups on their campus must give to each: 1 =Very Low thru 5=Very High 
b The respondents currently serve or have served in one governance role for intercollegiate athletics (e.g., faculty athletics representative) 

°The respondents currently serve or have served in multiple governance roles for intercollegiate athletics (i.e., faculty athletics representative, campus athletics board, NCAA 
certification team) 
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Table 9B. Priorities for Faculty Governance Groups by Discipline 

Priorities 

Undergraduate Majors (e.g., curriculum rigor, 
resources) 
Graduate Programs (e.g., curriculum rigor, resources) 
Resources for Research (e.g., quality of labs, 
administrative support, institutional grants) 
Undergraduate Educational Policies (e.g., admissions 
standards, advising, missed class time) 
Access to and Affordability of Undergraduate Education 
(e.g., institutional financial aid, outreach to students 
and families) 
Faculty Personnel Policies (e.g., use of non-tenure 
track faculty, promotion and tenure) 
Faculty Salaries and Benefits (e.g., salary 
compression, health benefits) 

Gender Equity (e.g., in employment, admissions) 
Racial Equity (e.g., in employment, admissions) 
Financial Health of Institution (e.g., revenue levels, 
deferred maintenance) 
Intercollegiate Athletics (e.g., student-athlete well- 
being, finance) 
Greek Life (e.g., initiation activities, Town Gown 
relationships) 
Commercialization of Research (e.g., intellectual 
property, joint ventures with private business) 

Humanities 

M=4.20 

M=4.28 

M=4.34 

M=3.61 

M=4.01 

M=4.06 

M=4.26 

M=3.69 
M=4.00 

M=3.91 

M=2.33 

M=1.85 

M=2.98 

Kinesiology 
& Physical 
Education 

M=4.13 

M=4.13 

M=3.96 

M=3.57 

M=3.72 

M=3.54 

M=3.67 

M=3.18 
M=3.42 

M=3.78 

M=2.85 

M=2.07 

M=3.30 

Mathematics 

M=4.10 

M=4.21 

M=4.11 

M=3.52 

M=3.71 

M=3.73 

M=3.99 

M=3.28 
M=3.36 

M=3.75 

M=2.32 

M=1.88 

M=2.80 

Discipline 
Music     Natural 

Sciences 

M=4.21 M=4.06 

M=4.42 M=4.28 

M=4.24 M=4.32 

M=3.72 M=3.48 

M=3.79 M=3.50 

M=3.81 M=3.58 

M=4.23 M=3.97 

M=3.48 M=3.38 
M=3.45 M=3.44 

M=3.97 M=3.74 

M=2.45 M=2.44 

M=2.03 M=1.82 

M=2.99 M=3.12 

Professional 
Fields b 

M=4.02 

M=4.13 

M=4.17 

M=3.50 

M=3.56 

M=3.66 

M=3.97 

M=3.18 
M=3.35 

M=3.71 

M=2.65 

M=1.97 

M=3.28 

Social 
Sciences 

M=3.92 

M=4.24 

M=4.33 

M=3.59 

M=3.75 

M=3.67 

M=4.16 

M=3.58 
M=3.81 

M=3.76 

M=2.48 

M=1.91 

M=2.97 

Note: Means do not include respondents who answered "no opinion" or "not relevant" 
a Respondents were asked to indicate the priority they believe faculty governance groups on their campus must give to each: 1 =Very Low thru 5=Very High 
b The professional fields include business, education, and engineering. 

Other 

M=4.01 

M=4.24 

M=4.23 

M=3.68 

M=3.78 

M=3.80 

M=4.17 

M=3.34 
M=3.50 

M=3.83 

M=2.53 

M=2.06 

M=3.17 
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Table 9C. Priorities for Faculty Governance Groups by Academic Rank 

Priorities a 

Undergraduate Majors (e.g., curriculum rigor, resources) 
Graduate Programs (e.g., curriculum rigor, resources) 
Resources for Research (e.g., quality of labs, administrative 
support, institutional grants) 
Undergraduate Educational Policies (e.g., admissions standards, 
advising, missed class time) 
Access to and Affordability of Undergraduate Education (e.g., 
institutional financial aid, outreach to students and families) 
Faculty Personnel Policies (e.g., use of non-tenure track faculty, 
promotion and tenure) 
Faculty Salaries and Benefits (e.g., salary compression, health 
benefits) 

Gender Equity (e.g., in employment, admissions) 
Racial Equity (e.g., in employment, admissions) 
Financial Health of Institution (e.g., revenue levels, deferred 
maintenance) 

Intercollegiate Athletics (e.g., student-athlete well-being, finance) 
Greek Life (e.g, initiation activities, Town Gown relationships) 
Commercialization of Research (e.g., intellectual property, joint 
ventures with private business) 

Professor 

M=4.06 
M=4.27 

M=4.25 

M=3.58 

M=3.69 

M=3.73 

M=4.09 

M=3.34 
M=3.52 

M=3.87 

M=2.58 
M=1.98 

M=3.20 

Academic Rank 
Associate Assistant 
Professor Professor 

M=4.09 M=3.94 
M=4.17 M=4~18 

M=4.21 M=4.25 

M=3.55 M=3.46 

M=3.71 M=3.66 

M=3.79 M=3.63 

M=4.13 M=3.92 

M=3.43 M=3.37 
M=3.58 M=3.58 

M=3.72 M=3.66 

M=2.42 M=2.43 
M=1.90 M=I ~82 

M=3.02 M=3.00 

Other 

M=4.31 
M=4.23 

M:4.32 

M=3.92 

M=3.88 

M=3.80 

M=4.15 

M=3.62 
M=3.65 

M=3.92 

M=3.12 
M=2.41 

M=3.67 

Note: Means do not include respondents who answered "no opinion" or "not relevant" 
a Respondents were asked to indicate the priority they believe faculty governance groups on their campus must give to each: 1 =Very Low thru 5=Very High 
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Table IOA. Frequency of Faculty Concerns about Intercollegiate Athletics by Governance Involvement 

Concerns a 

Preferential Treatment for Student-Athletes 

Lack of Support for Student-Athletes 

Time and Performance Demands on Student-Athletes 

Exploitation of Student-Athletes 

Student-Athletes’ Educational Experiences and Academic Outcomes 

Student-Athletes’ Weak Academic Preparation and Performance in Class 

Student-Athletes Poor Academic Attitudes and Dishonesty 

Student-Athletes’ Criminal and Bad Behavior 

Intercollegiate Athletics is Professional and Commercialized 

Intercollegiate Athletics Costs Too Much and is Not Self-Supporting 

Intercollegiate Athletics Subsidized at the Expense of Academics 

Low Interest!Investment by Campus Community 

Athletics Overemphasized on Campus 

Athletics Trumps Academics 

Intercollegiate Athletics Structural Separation and Power on Campus 

Faculty Governance of Intercollegiate Athletics is Problematic 

None 

14 
3.5% 

1 
.3% 
12 
3% 
7 

1.8% 
12 
3% 
7 

1.8% 
5 

1.3% 
5 

1.3% 
18 

4.5% 
41 

10.3% 
34 

8.5% 
6 

1.5% 
16 
4% 
30 

7.5% 
8 

2% 
2 

.5% 

University Governance 
Involvement 

Department, 
School, 
College 

28 
3.3% 

17 
2% 
36 

4.3% 
17 
2% 
29 

3.4% 
11 

1.3% 
19 

2.2% 
11 

1.3% 
50 

5.9% 
68 
8% 
82 

9.7% 
4 

.5% 
30 

3.6% 
57 

6.7% 
20 

2.4% 
16 

1.9% 

Institution 
Level 

15 
2.6% 

12 
2.1% 

36 
6.2% 

12 
2.1% 

22 
3.8% 

5 
.9% 

8 
1.4% 

5 
.9% 
27 

4.7% 
72 

12.4% 
42 

7.3% 
10 

1.7% 
21 

3.6% 
37 

6.4% 
11 

1.9% 
17 

2.9% 

None 

51 
3.2% 

23 
1.5% 

73 
4.6% 

29 
1.8% 

55 
3.5% 

20 
1.3% 

33 
2.1% 

20 
1.3% 

78 
5% 
147 

9.3% 
144 

9.1% 
15 
1% 
61 

3.9% 
108 

6.9% 
29 

1.8% 
24 

1.5% 

Intercollegiate Athletics 
Governance Involvement 

One 
Governance 

Role b 

3 
1.6% 

5 
2.6% 

10 
5.3% 

7 
3.7% 

7 
3.7% 

1 
.5% 

1 
.5% 
14 

7.4% 
25 

13.2% 
12 

6.3% 
3 

1.6% 
5 

2.6% 
12 

6.3% 
5 

2.6% 
6 

3.2% 

Multiple 
Roles c 

2 
3.1% 

2 
3.1% 

3 
4.6% 

2 
3.1% 

2 
3.1% 

3 
4.6% 

9 
13.8% 

4 
6.2% 

2 
3.1% 

4 
6.2% 

5 
7.7% 

5 
7.7% 
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Table IOA. Frequency of Faculty Concerns about Intercollegiate Athletics by Governance Involvement (Continued) 

Concerns a 

Influence of External Groups on Internal Decisions 

Athletic Department Culture and Practices 

Negative Atmosphere Surrounds Athletic Events 

Inequitable Treatment of Athletes and Sports Teams 

Impact of Title IX 

Public View of University Overemphasizes Importance of Intercollegiate Athletics 

Athletic teams Perform Poorly 

Football and Men’s Basketball are Most Problematic on Campus 

Problems Associated with Campus Mascots 

Intercollegiate Athletics are Inappropriate for Universities 

Intercollegiate Athletics Not a Personal Priority 

No Concerns Identified 

Other 

University Governance 
Involvement 

Department, 
School, 

None College 

7 11 
1.8% 1.3% 

8 19 
2% 2.2% 

3 7 
.8% .8% 

6 15 
1.5% 1.8% 

2 5 
.5% .6% 

7 9 
1.8% 1.1% 

4 6 
1% .7% 
10 22 

2.5% 2.6% 
3 10 

.8% 1.2% 
7 15 

1.8% 1.8% 
6 

.7% 
116 202 

29.1% 23.9% 
7 23 

1.8% 2.7% 

Institution 
Level None 

21 29 
3.6% 1.8% 

21 44 
3.6% 2.8% 

7 17 
1.2% 1.1% 

19 31 9 
3.3% 2% 4.8% 

1 8 
.2% .5% 

6 19 2 
1% 1.2% 1.1% 
4 13 1 

.7% .8% .5% 
10 40 2 

1.7% 2.5% 1.1% 
3 12 4 

.5% .8% 2.1% 
3 24 

.5% 1.5% 
3 9 

.5% .6% 
113 385 33 

19.5% 24.4% 17.5% 
16 34 9 

2.8% 2.2% 4.8% 

Intercollegiate Athletics 
Governance Involvement 

One 
Governance 

Role b 

10 
5.3% 

3 
1.6% 

Multiple 
Roles c 

2 
3.1% 

2 
3.1% 

1 
1.5% 

14 
21.5% 

3 
4.6% 

Note: Percentages represent the proportion of university governance or intercollegiate athletic governance groups that had each concern. 
a Respondents were asked to indicate what most concerns them about intercollegiate athletics on their campuses. Concerns are response categories derived from open coding of 

faculty answers to an open-ended question. 
b The respondents currently serve or have served in one governance role for intercollegiate athletics (e.g., faculty athletics representative) 

°The respondents currently serve or have served in multiple governance roles for intercollegiate athletics (i.e., faculty athletics representative, campus athletics board, NCAA 
certification team) 
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Table lOB. Frequency of Faculty Concerns about Intercollegiate Athletics by Discipline 

Concerns a 

Preferential Treatment for Student-Athletes 

Lack of Support for Student-Athletes 

Time and Performance Demands on Student-Athletes 

Exploitation of Student-Athletes 

Student-Athletes’ Educational Experiences and Academic 
Outcomes 
Student-Athletes’ Weak Academic Preparation and 
Performance in Class 
Student-Athletes Poor Academic Attitudes and Dishonesty 

Student-Athletes’ Criminal and Bad Behavior 

Intercollegiate Athletics is Professional and Commercialized 

Intercollegiate Athletics Costs Too Much and is Not Self- 
Supporting 
Intercollegiate Athletics Subsidized at the Expense of 
Academics 
Low Interest/Investment by Campus Community 

Athletics Over-Emphasized on Campus 

Athletics Trumps Academics 

Intercollegiate Athletics Structural Separation and Power on 
Campus 
Faculty Governance of Intercollegiate Athletics is Problematic 

Humanities Kinesiology 
& Physical 
Education 

1 

2.4% 

Mathematics Professional 
Fields b 

Discipline 
Music     Natural 

Sciences 

3 6 
4.4% 2,4% 

1 1 
1.5% .4% 

1 14 
1.5% 5.6% 

7 
2.8% 

1 7 
1.5% 2.8% 

1 3 
1.5% 1.2% 

3 5 
4.4% 2% 

1 
.4% 

4 8 
5.9% 3.2% 

11 27 
16.2% 10.8% 

5 36 
7.4% 14.4% 

3 12 
4.4% 4.8% 

5 24 
7.4% 9.6% 

2 5 
2.9% 2% 

3 1 
4.4% .4% 

Social 
Sciences 

Other 

9 1 24 7 7 
3.2% 1.2% 3.8% 2.5% 3.4% 

2 13 9 3 
.7% 2.1% 3.2% 1.4% 
11 1 5 27 17 10 
4% 2.4% 6% 4.3% 6% 4.8% 

3 1 12 6 7 
1.1% 2.4% 1.9% 2.1% 3.4% 

9 1 1 26 14 5 
3.2% 2.4% 1.2% 4.2% 4.9% 2.4% 

6 1 4 5 3 
2.2% 2.4% .6% 1.8% 1.4% 

3 1 3 5 8 5 
1.1% 2.4% 3.6% .8% 2.8% 2.4% 

5 8 5 2 
1.8% 1.3% 1.8% 1% 

17 2 6 32 13 13 
6.1% 4.9% 7.1% 5.1% 4.6% 6.3% 

25 2 8 64 20 24 
9% 4.9% 9.5% 10.3% 7% 11.6% 
36 2 8 44 14 15 

13% 4.9% 9.5% 7.1% 4.9% 7.2% 
3 2 15 

1.1% 4.9% 2.4% 
9 2 6 24 7 5 

3.2% 4.9% 7.1% 3.8% 2.5% 2.4% 
22 1 8 31 18 15 

7.9% 2.4% 9.5% 5% 6.3% 7.2% 
7 3 7 7 8 

2.5% 7.3% 1.1% 2.5% 3.9% 
7 17 5 2 

2.5% 2.7% 1.8% 1% 
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Table lOB. Frequency of Faculty Concerns about Intercollegiate Athletics by Discipline (Continued) 

Concerns a 

Influence of External Groups on Internal Decisions 

Athletic Department Culture and Practices 

Negative Atmosphere Surrounds Athletic Events 

Inequitable Treatment of Athletes and Sports Teams 

Impact of Title IX 

Public View of University Overemphasizes Importance of 
intercollegiate Athletics 

Athletic teams Perform Poorly 

Football and Men’s Basketball are Most Problematic on 
Campus 
Problems Associated with Campus Mascots 

Intercollegiate Athletics are inappropriate for Universities 

Intercollegiate Athletics Not a Personal Priority 

No Concerns Identified 

Other 

Humanities Kinesiology 
& Physical 
Education 

3 
7.3% 

1 
2.4% 

Mathematics Professional 
Fields b 

Discipline 
Music     Natural 

Sciences 

1 7 
1.5% 2~8% 

3 6 
4.4% 2~4% 

1 4 
1.5% 1.6% 

5 
2% 

1 
.4% 

1 3 
1.5% 1.2% 

2 
.8% 

2 8 
2.9% 3.2% 

5 
2% 

14 51 
20.6% 20.4% 

3 1 
4.4% .4% 

Social 
Sciences 

Other 

4 1 12 8 3 
1.4% 1.2% 1.9% 2.8% 1.4% 

12 2 13 7 5 
4.3% 2.4% 2.1% 2.5% 2.4% 

2 6 2 2 
2.4% 1% .7% 1% 

7 1 2 8 8 9 
2.5% 2.4% 2.4% 1.3% 2.8% 4.3% 

1 1 5 
.4% 1.2% .8% 

4 3 7 3 2 
1.4% 3.6% 1.1% 1.1% 1% 

7 3 2 
1.1% 1.1% 1% 

8 3 10 9 2 
2,9% 7.3% 1,6% 3.2% 1% 

6 1 5 1 3 
2,2% 2.4% .8% ~4% 1.4% 

7 1 6 2 1 3 
2.5% 2.4% 7.1% .3% .4% 1.4% 

1 5 1 2 
.4% .8% .4% 1% 
46 8 19 173 82 42 

16.6% 19.5% 22.6% 27.7% 28.9% 20.3% 
7 3 2 18 4 8 

2.5% 7.3% 2.4% 2.9% 1.4% 3.9% 

Note: Percentages represent the proportion of university governance or intercollegiate athletic governance groups that had each concern. 
a Respondents were asked to indicate what most concerns them about intercollegiate athletics on their campuses 
b The professional fields include business, education, and engineering. 
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Table 10C. Frequency of Faculty Concerns about Intercollegiate Athletics by Academic Rank 

Academic Rank 

Concerns ~ Professor Other 

Preferential Treatment for Student-Athletes 30 1 
3.4% 2.1% 

Lack of Support for Student-Athletes 12 2 
1.4% 4,2% 

Time and Performance Demands on Student-Athletes 43 2 
4.9% 4,2% 

Exploitation of Student-Athletes 17 
2% 

Student-Athletes’ Educational Experiences and Academic Outcomes 33 1 
3.8% 2.1% 

Student-Athletes’ Weak Academic Preparation and Performance in Class 10 
1.1% 

Student-Athletes’ Poor Academic Attitudes and Dishonesty 13 
1.5% 

Student-Athletes’ Criminal and Bad Behavior 8 1 
9% 2.1% 

Intercollegiate Athletics is Professional and Commercialized 50 1 
5.7% 2.1% 

Intercollegiate Athletics Costs Too Much and is Not Self-Supporting 105 3 
12.1% 6.3% 

Intercollegiate Athletics Subsidized at the Expense of Academics 77 2 
8.9% 4.2% 

Low Interest/Investment by Campus Community 10 1 
1.1% 2.1% 

Athletics Overemphasized on Campus 29 2 
3.3% 4.2% 

Athletics Trumps Academics 61 4 
7% 8.3% 

Intercollegiate Athletics Structural Separation and Power on Campus 25 2 
2.9% 4.2% 

Associate 
Professor 

13 
2.4 
8 

1 ~5% 
24 

4.5% 
15 

Z8% 
19 

3.5% 
4 

.7% 
10 

1.9% 
8 

1.5% 
27 
5% 
48 

8.9% 
54 

10% 
7 

1.3% 
25 

4.6% 
33 

61% 
10 

1.9% 

Assistant 
Professor 

12 
3.2% 

8 
2.1% 

17 
4.6% 

3 
.8% 
11 

2.9% 
9 

2.4% 
10 

2.7% 
4 

1.1% 
17 

4~6% 
25 

67% 
27 

7~2% 
2 

.5% 
11 

2.9% 
26 
7% 
2 

.5% 

Respondents were asked to indicate what most concerns them about intercollegiate athletics on their campuses 
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Table 10C. Frequency of Faculty Concerns about Intercollegiate Athletics by Academic Rank (Continued) 

Academic Rank 

Concerns ~ Professor Other 
Faculty Governance of Intercollegiate Athletics is Problematic 18 1 

2.1% 2.1% 
Influence of External Groups on Internal Decisions 22 3 

2.5% 6.3% 
Athletic Department Culture and Practices 21 

2.4% 
Negative Atmosphere Surrounds Athletic Events 11 2 

1.3% 4.2% 
Inequitable Treatment of Athletes and Sports Teams 17 2 

2% 4.2% 
Impact of Title IX 2 1 

.2% 2.1% 
Public View of University Overemphasizes Importance of Intercollegiate Athletics 11 1 

1.3% 2.1% 
Athletic teams Perform Poorly 5 

.6% 
Football and Men’s Basketball are Most Problematic on Campus 20 

2.3% 
Problems Associated with Campus Mascots 5 1 

.6% 2.1% 
Intercollegiate Athletics are Inappropriate for Universities 11 2 

1.3% 4.2% 
Intercollegiate Athletics Not a Personal Priority 4 

.5% 
No Concerns Identified 179 12 

20.6% 25% 
Other 21 1 

2.4% 2.1% 

Associate 
Professor 

10 
1.9% 

7 
1 ~3% 

21 
3.9% 

1 
,2% 
12 

2.2% 
4 

.7% 
8 

1.5% 
5 

.9% 
11 
2% 

3 
.6% 
10 

1.9% 
2 

.4% 
124 
23% 

16 
3% 

Assistant 
Professor 

5 
1.3% 

7 
1.9% 

7 
1.9% 

3 
.8% 
10 

2.7% 
1 

.3% 
3 

.8% 
4 

1.1% 
11 

2~9% 
7 

1 ~9% 
2 

.5% 
3 

.8% 
118 

31.6% 
8 

2.1% 

Respondents were asked to indicate what most concerns them about intercollegiate athletics on their campuses 
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Table 14. Lower Athletic/Lower Academic Institutional Characteristics. 

LL-1 LL-2 LL-3 LL-4 LL-5 LL-6 LL-7 

$overnance 

nstitutional Control Public Public Public Public Private Public Public 

_and Grant Status No No No Yes No No Yes 

ilnstitution grants MD no No No No No No No 

~ercent Faculty who are no__[t on Tenure Track 67% 54% 45% 41% 41% 28% 44% 

academics 

~,AUP status No No No No No No No 

ACT Composite 50th Percentile 21.0 19.0 23.0 20.0 26.5 21.5 23.0 

iGraduation Rate, bachelor degree within 6 years 39% 43% 46% 42% 61% 40% 58% 

--ull Time Undergraduate Enrollment Less than 10,000 15,000-20,000 10,000-15,000 Less than 10,000 Less than 10,000 15,000-20,000 Less than 10,000 

:~atio of Students to Faculty 19:1 21:1 19:1 19:1 11:1 21 : 1 15:1 

=inance 

nstitutional Core Expenses Less than $500 mil Less than $500 mil Less than $500 mil Less than $500 mil Less than $500 mil $500 mil-$1 bil Less than $500 mil 

Athletics Expenses Less than $25 mil Less than $25 rail $25 to $50 mil Less than $25 rail Less than $25 mil $25 to $50 mil Less than $25 mil 

~thledcs 

Total Num ber of Intercollegiate Teams 12 15 14 14 14 12 13 

~ercent Undergraduates who are Student Athletes 6% 4% 4% 4% 15% 3% 6% 

--ootball Graduation Rate 41% 44% 49% 48% 39% 42% 42% 

iBasketball Graduation Rate 25% 25% 45% 44% 23% 10% 27% 

Total NCAA Team Championships Less than 10 Less than 10 Less than 10 Less than 10 Less than 10 Greater than 10 Less than 10 

Total Men’s Basketball Tournament Appearances Less than 10 Less than 10 Less than 10 10 to 20 10 to 20 10 to 20 10 to 20 

Total Football Bowl Appearances Less than 10 11 to 20 Greater than 30 Less than 10 11 to 20 11 to 20 11 to 20 

iNCAA Major Infractions (2001-present) No Yes No Yes No No No 

iExternal Environment 

~rofessional Football or Basketball Team in State No Yes No No No Yes No 

:~egion of Country Southeast Far West Southeast Southwest Southwest Southwest Rocky Mountains 

Jrbanicity City: Small City: Large Town: Remote City: Small City: Large City: Large Town: Remote 

Note. This table presents descriptive data collected from I PEDS, EADA, and the NCAA for each of the institutions included in the Lower Athletic/Lower Academic taxonomy group. 
Each column represents one institution in the group. The statistics are summarized to protect the identity of the individual institutions. 
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Table 15. Lower Athletic/Higher Academic Institutional Characteristics. 

LH-I LH-2 LH-3 LH=4 

Governance 

Institutional Control Public Public Public Public 

Land Grant Status No No No No 

Institution grants MD No Yes No No 

Percent Faculty who are no__~t on Tenure Track 53% 48% 45% 31% 

Academics 

AAUP status No No No No 

ACT Composite 50th Percentile 22.5 24.0 21.0 26.5 

Graduation Rate, bachelor degree within 6 years 53% 48% 46% 80% 

Full Time Undergraduate Enrollment 20,000-25,000 20,000-25,000 15,000-20,000 10,000-15,000 

Ratio of Students to Faculty 19:1 19:1 18:1 18:1 

Finance 

Institutional Core Expenses Less than $500 mil $500 mil-$1 bil Less than $500 mil Less than $500 mil 

Athletics Expenses $25 to $50 million Less than $25 million Less than $25 million Less than $25 million 

Athletics 

Total Number of Intercollegiate Teams 16 18 14 16 

Percent Undergraduates who are Student Athletes 2% 2% 3% 4% 

Football Graduation Rate 67% 61% 76% 57% 

Basketball Graduation Rate 29% 38% 50% 53% 

Total NCAA Team Championships Less than 10 Less than 10 Less than 10 Less than 10 

Total Men’s Basketball Tournament Appearances Less than 10 Less than 10 Less than 10 10 to 20 

Total Football Bowl Appearances Less than 10 Less than 10 Less than 10 Less than 10 

NCAA Major Infractions (2001-present) Yes No No No 

External Environment 

Professional Football or Basketball Team in State Yes Yes Yes Yes 

Region of Country Far West Southeast Great Lakes Great Lakes 

Urbanicity City: Large City: Large Suburb: Large Town: Fringe 

Note. This table presents descriptive data collected from I PEDS, EADA, and the NCAA for each of the institutions included in the Lower Athletic!Higher Academic taxonomy group. 
Each column represents one institution in the group. The statistics are summarized to protect the identity of the individual institutions. 
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Table 16. Higher Athletic/Lower Academic Institutional Characteristics. 

HL-1 HL-2 HL-3 HL-4 HL-5 

Governance 

Institutional Control Public Public Public Public Public 

Land Grant Status No No No Yes No 

Institution grants MD No No Yes No No 

Percent Faculty who are no__~t on Tenure Track 32% 36% 53% 37% 47% 

Academics 

AAUP status No No No No No 

ACT Composite 50th Percentile 24.0 23.0 25.0 26.5 23.5 

Graduation Rate, bachelor degree within 6 years 63% 55% 66% 75% 43% 

Full Time Undergraduate Enrollment 15,000-20,000 Greater than 25,000 Greater than 25,000 10,000-15,000 20,000-25,000 

Ratio of Students to Faculty 19:1 23:1 21:1 15:1 19:1 

Finance 

Institutional Core Expenses Less than $500 mil $500 mil-$1 bil $500 mil-$1 bil Less than $500 mil Less than $500 mil 

Athletics Expenses Greater than $50 mil $25 to $50 million $25 to $50 million $25 to $50 million Less than $25 

Athletics 

Total Number of Intercollegiate Teams 16 18 15 15 12 

Percent Undergraduates who are Student Athletes 3% 2% 2% 5% 2% 

Football Graduation Rate 46% 53% 42% 59% 49% 

Basketball Graduation Rate 53% 22% 40% 15% 25% 

Total NCAA Team Cham pionships Less than 10 Greater than 10 Less than 10 Less than 10 Less than 10 

Total Men’s Basketball Tournament Appearances 10 to 20 10 to 20 10 to 20 Less than 10 Less than 10 

Total Football Bowl Appearances Greater than 30 21 to 30 Greater than 30 21 to 30 Less than 10 

NCAA Major Infractions (2001-present) Yes Yes No No No 

External Environment 

Professional Football or Basketball Team in State No Yes Yes Yes Yes 

Region of Country Southeast Southwest Southeast Southeast Southwest 

Urbanicity City: Midsize City: Large City: Midsize Town: Fringe City: Small 

Note. This table presents descriptive data collected from I PEDS, EADA, and the NCAA for each of the institutions included in the Higher Athletic/Lower Academic taxonomy group. 
Each column represents one institution in the group. The statistics are summarized to protect the identity of the individual institutions. 
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Table 17. Higher Athletic/Higher Academic Institutional Characteristics. 

HH-1 HH-2 HH-3 

Governance 

Institutional Control Public Private Public 

Land Grant Status Yes No Yes 

institution grants MD Yes No No 

HH-4 HH-5 HH-6 HH-7 

Private Public Public Public 

No No No Yes 

No No Yes Yes 

Percent Faculty who are no~t on Tenure Track 37% 36% 46% 45% 28% 62% 48% 

Academics 

AAUP status Yes No No Yes Yes Yes Yes 

ACT Composite 50th Percentile 28.5 32.0 25.0 26.5 23.5 25.5 28.0 

Graduation Rate, bachelor degree within 6 years 83% 95% 63% 79% 55% 74% 77% 

Full Time Undergraduate Enrollment Greater than 25,000 Less than 10,000 15,000-20,000 10,000-15,000 20,000-25,000 20,000-25,000 Greater than 25,000 

Ratio of Students to Faculty 11:1 13:1 19:1 11:1 20:1 11:1 15:1 

Finance 

Institutional Core Expenses Greater than $1 bil Less than $500 mil $500 mil-$1 bil    Less than $500 mil Less than $500 mil Greater than $1 bil Greater than $1 bil 

Athletics Expenses $25 to $50 mil Greater than $50 rail Greater than $50 rail $25 to $50 mil Greater than $50 mil Greater than $50 rail Greater than $50 rail 

Athletics 

Total Num ber of Intercollegiate Teams 17 22 19 17 13 19 20 

Percent Undergraduates who are Student Athletes 2% 14% 4% 5% 2% 3% 4% 

Football Graduation Rate 53% 84% 75% 65% 63% 59% 51% 

Basketball Graduation Rate 64% 53% 30% 53% 38% 63% 60% 

Total NCAA Team Championships Greater than 10 Greater than 10 Greater than 10 Greater than 10 Less than 10 Less than 10 Greater than 10 

Total Men’s Basketball Tournament Appearances Greater than 20 Greater than 20 Less than 10 Greater than 20 10 to 20 10 to 20 10 to 20 

Total Football Bowl Appearances 10 to 20 21 to 30 Greater than 30 21 to 30 21 to 30 21 to 30 10 to 20 

NCAA Major Infractions (2001=present) Yes No Yes No No Yes Yes 

External Environment 

Professional Football or Basketball Team in State Yes Yes No Yes Yes Yes Yes 

Region of Country Great Lakes Great Lakes Plains Mid East Southwest Far West Great Lakes 

Urbanicity City: Small City: Midsize City: Midsize City: Midsize City: Midsize City: Large City: Midsize 

Note. This table presents descriptive data collected from I PEDS, EADA, and the NCAA for each of the institutions included in the Higher Athletic!Higher Academic taxonomy group. 
Each column represents one institution in the group. The statistics are summarized to protect the identity of the individual institutions. 
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Table 18. Faculty Concerns about Intercollegiate Athletics by Taxonomy Group 

Faculty Concerns 

Treatment of Student-Athletes 
Preferential Treatment for Student-Athletes 

Lack of Support for Student-Athletes 
Time and Performance Demands on Student-Athletes 
Exploitation of Student-Athletes 

Student=Athletes’ Educational Experience & Outcomes 
Student-Athletes’ Educational Experiences and Academic Outcomes 

Attributes of Student-Athletes 

Student-Athletes’ Weak Academic Preparation and Performance in Class 
Student-Athletes Poor Academic Attitudes and Dishonesty 
Student-Athletes’ Criminal and Bad Behavior 

Commercialization and Professionalization 
Intercollegiate Athletics is Professional and Commercialized 

Intercollegiate Athletics Finances/Facilities 
Intercollegiate Athletics Costs Too Much and is Not Self-Supporting 
Intercollegiate Athletics Subsidized at the Expense of Academics 

Campus Climate 
Low Interest/Investment by Campus Community 
Athletics Overemphasized on Campus 

Athletics Trumps Academics 

Oversight/Governance 
Intercollegiate Athletics Structural Separation and Power on Campus 

Faculty Governance of Intercollegiate Athletics is Problematic 
Influence of External Groups on Internal Decisions 

Higher Athletic -- 

Higher Academic 

3.5% 
0.9% 
6.4% 
1.7% 

4.1% 

1.0% 
3.6% 
1.9% 

7.7% 

7.3% 
7.2% 

O% 
3.5% 
6.8% 

Lower Athletic -- 
Higher Academic 

2.5% 
1.6% 
4.5% 
3.0% 

4.2% 

1.6% 
1 
0.4% 

2.0% 

13.1% 
12.3% 

5.3% 
2.0% 
7.6% 

2.3% 
2.1% 
1.9% 

Higher Athletic -- 
Lower Academic 

3.2% 
2.3% 
2.3% 
0.4% 

1.6% 

1.2% 
1.6% 
1.2% 

4.8% 

6.9% 

5.3% 

0.5% 
6.2% 
3.7% 

2.0% 
2.5% 
3.7% 

Respondents were asked in an open-ended item to indicate what most concerns them about intercollegiate athletics on their campus 

2.8% 
1.4% 
1.2% 

Lower Athletic -- 
Lower Academic 

2.7% 
2.2% 
4.1% 
2.0% 

3.5% 

1.2% 
0.9% 
0.2% 

2.7% 

15.5% 
13.1% 

1.2% 
2.4% 
7.3% 

1.2% 
1.7% 
1.6% 
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Table 18. Faculty Concerns about Intercollegiate Athletics by Taxonomy Group (Continued) 

Faculty Concerns ~ 

Athletic Department/Athletics Events 
Athletic Department Culture and Practices 

Negative Atmosphere Surrounds Athletic Events 

Inequities in Intercollegiate Athletics 
Inequitable Treatment of Athletes and Sports Teams 

Impact of Title IX 

Public View of University 
Public View of University Overemphasizes Importance of Intercollegiate 
Athletics 

Athletic Teams Perform Poorly 
Athletic teams Perform Poorly 

Football and Men’s Basketball 

Football and Men’s Basketball are Most Problematic on Campus 

Mascot Problems 
Problems Associated with Campus Mascots 

Intercollegiate Athletics Do Not Belong in Universities 
Intercollegiate Athletics are Inappropriate for Universities 

Intercollegiate Athletics Not a Personal Priority 

Intercollegiate Athletics Not a Personal Priority 

No Concerns to Report 

No Concerns Identified 

Higher Athletic Lower Athletic -- Higher Athletic - Lower Athletic -- 
-- Higher Higher - Lower Lower 
Academic Academic Academic Academic 

2.5% 2.0% 1.8% 4.1% 
1.2% 0% 1.2% 0.7% 

2.3% 2.0% 2.1% 2.4% 
0.4% 1.2% 0.5% 0% 

2~1% 0% 1.4% 0.2% 

0.4% 2.9% 0.5% 0.5% 

2.8% 1.2% 2.1% 2.2% 

1 ~5% 0% 0% 1.2% 

1 ~5% 1.2% 1.8% 1.0% 

0=5% 0.2% 0% 0.8% 

Other 
Other 1.3% 3.3% 

Respondents were asked in an open-ended item to indicate what most concerns them about intercollegiate athletics on their campus 

24.0% 27.9% 26.1% 182% 

3.7% 2.9% 
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Table 19. Beliefs and Perceptions of Intercollegiate Athletics - Mean Scores within the Taxonomy for Governance Items 

Higher Athletic -- Higher Lower Athletic-- Higher Higher Athletic-- Lower 
Index Individual Index Item ~ Academic Academic Academic 

BA=GI: Campus Consensus Exists (1) My president and faculty agree on matters 
M=2.54 M=2.25 M=2.39 

Regarding Intercollegiate Athletics related to intercollegiate athletics 

BA-G2: Faculty Interested in (1) Faculty on my campus are interested in 
Intercollegiate Athletics Issues & governance issues related to intercollegiate M=2.65 M=2.58 M=2.61 
Concerned about Student- athletics 
Athletes’ Education (2) The primary concern of faculty governance of 

intercollegiate athletics on my campus is the quality M=3.02 M=2.98 M=3.05 
of student-athletes’ educational experiences 

BA-G3: Administrators Consult (1) During the budget process for my university’s 
Faculty on Intercollegiate Athletics athletic department, faculty governance committees M=1.67 M=1.69 M=1.36 
Decisions advise administrators 

(2) Institution-level decisions about intercollegiate 
athletics are typically made by administrators who M=2.20 M=2.07 M=1.94 
consult with faculty governance groups 

BA=G4: Intercollegiate Athletics is (1) Organizationally, intercollegiate athletics is an 
Auxiliary Enterprise with Weak auxiliary service (e.g, campus bookstore) that 

M=3.25                 M=2.98                M=3.36 
Faculty Oversight                generates its own revenue and is accountable to 

university administrators, not faculty 

(2) Central administrators and athletics 
administrators on my campus are not forthcoming 
with information that faculty oversight committees M=2.55 M=2.57 M=2.70 
need to ensure the quality of student-athletes’ 
educational experiences b 

(3) Faculty roles associated with oversight of 
intercollegiate athletics are ill defined on my M=2.45 M=2.74 M=2.63 
campus 
(4) The work lives of athletic department and 
academic program personnel rarely intersect on this M=3.01 M=2.81 M=3.01 
campus 

Note: The survey item reads, "Please indicate the extent to which you think the statement applies to your campus. 
Means do not include respondents who answered "don’t know" or "not relevant". 
~ Scale: 1 = Not At All thru 4 = Very Much 
b Item is reverse coded for directional consistency with the others in this scale. Table means reflect the reverse coding. Original item read "Central administrators and athletics 

administrators on my campus are forthcoming with information that faculty oversight committees need to ensure the quality of student-athletes’ educational experiences" 

Lower Athletic -- Lower 
Academic 

M=2.10 

M=2.72 

M=2.94 

M=1.36 

M=1.84 

M=3.23 

M=2.96 

M=2.94 

M=2.97 
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Table 19. Beliefs and Perceptions of Intercollegiate Athletics - Mean Scores within the Taxonomy for Governance Items (Continued) 

Index 

BA-G5: Intercollegiate Athletics 
Power Erodes Faculty 
Governance & Threatens 
University Mission 

BA-G6: Athletic Department 
Runs Clean Program 

Individual Index Item ~ 

(1) Athletics boosters who put winning records 
ahead of academic standards have influence 
with my president 

(2) Decisions about intercollegiate athletics on 
my campus are driven by the priorities of an 
entertainment industry that is not invested in 
my university’s academic mission 
(3) Compared with deans of schools/colleges, 
my athletic director has more influence with 
the president of my university 

(4) Central administrators and athletics 
administrators use their power to foreclose 
discussions of intercollegiate athletics that are 
not consistent with their agendas 
(5) Faculty appointed to athletics governance 
committees are those most likely to acquiesce 
to athletics administrators on my campus 
(6) The athletic department can use its power 
with influential politicians, business leaders, 
and alumni to get what is wants on my 
campus 

(1) Athletic department perks (e.g., trips to 
bowl games) to faculty who judge the 
academic eligibility of student-athletes do not 
create a potential conflict of interest situation b 
(2) Over the past 5 years, my athletic 
department has run a "clean" program (e.g., 
no abuses, no major violations) 

Higher Athletic -- 
Higher Academic 

M=2.46 

M=2.74 

M:2.37 

M:2.30 

M:2.23 

M=2.87 

M=Z24 

M:3.00 

Lower Athletic -- 
Higher Academic 

M=2.33 

M=2.41 

M=2.19 

M:2.23 

M=2.17 

M=2.45 

M=2.56 

M=3.30 

Higher Athletic -- 
Lower Academic 

M:2.69 

M:2.82 

M:2.58 

M=2,46 

M=2.14 

M:2.99 

M=2.31 

M:2.99 

Lower Athletic -- 
Lower Academic 

M=2.75 

M:2.85 

M=2.74 

M=2.77 

M:2.56 

M=2.91 

M:2.32 

M:2.98 

Note: The survey item reads, "Please indicate the extent to which you think the statement applies to your campus. 
Means do not include respondents who answered "don’t know" or "not relevant". 
a Scale: 1 = Not At All thru 4 = Very Much 
b Item is reverse coded for directional consistency with the others in this scale. Table means reflect the reverse coding. Original item read "Athletic department perks (e.g., trips to 

bowl games) to faculty who judge the academic eligibility of student-athletes create a potential conflict of interest situation" 

{PAGE } 



Table 20. Beliefs and Perceptions of Intercollegiate Athletics - Mean Scores within the Taxonomy for Academic Items 

Higher Athletic -- Higher Lower Athletic-- Higher Higher Athletic-- Lower Lower Athletic-- Lower 
Index Individual Index Item " Academic Academic Academic Academic 

BA-AI: Special Admission of (1) High school athletes who do not meet regular 
Academically Underprepared university academic standards are admitted through 

M=2.58 M=2.79 M=2.45 M=2.70 
Student-Athletes Involves Coaches a special admissions process that lacks faculty 
Not Faculty input 

(2) Coaches are involved in admissions decisions 
regarding recruits who do not meet regular M=2.67 M=2.83 M=2.72 M=2.85 
university academic standards 
(3) A staff of specialized admissions officers makes 
decisions about undergraduate admissions with M=3.37 M=3.43 M=3.27 M=3.32 
minimal faculty input 

BA-A2: Academic Advising of (1) Academic advising for student-athletes is 
Student-Athletes is Separate separate from academic advising for M=3.22 M=3.17 M=3.25 M=3.01 

undergraduates who are not student-athletes 

BA-A3: Student-Athletes’ Academic (1) Missed class time due to athletic obligations 
Performance is Weak detracts from the quality of student-athletes’ M=2.54 M=2.50 M=2.55 M=2.81 

learning in my classes 

(2) Student-athletes are not prepared academically 
M=1.83 M=1.77 M=1.99 M=2.13 

to keep pace with other students in my class 

(3) Student-athletes represent a disproportionate 
M=1.24 M=1.23 M=1.14 M=1.37 

number of known cheaters in my classes 

(4) Individuals try to use their status as student- 
athletes to acquire special treatment from my M=1.32 M=1.39 M=1.42 M=1.50 
teaching assistants (e.g., better grades) 

BA-A4: Student-Athletes are (1) Student-athletes are more burdened than other 
Burdened and Miss Class students on my campus by demands on their out- M=3.57 M=3.38 M=3.51 M=3.43 

of-class time 
(2) Compared to student-athletes, other students do 

M=3.24 M=3.17 M=3.09 M=3.17 not have worse attendance records in my classes b 

Note: The survey item reads, "Please indicate the extent to which you think the statement applies to your campus. 
Means do not include respondents who answered "don’t know" or "not relevant". 
a Scale: 1 = Not At All thru 4 = Very Much 

b Item is reverse coded for directional consistency with the others in this scale. Table means reflect the reverse coding. Original item read, "Compared to student-athletes, other 
students have worse attendance records in my classes" 
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Table 20. Beliefs and Perceptions of Intercollegiate Athletics - Mean Scores within the Taxonomy for Academic Items (Continued) 

Index 

BA-A5: Student-Athletes are 
Academically Motivated and 
Engaged 

BA-A6: Faculty Hold Negative 
Stereotypes 

BA-A7: Intercollegiate 
Athletics Success Requires 
Compromises in Academic 
Standards 

Individual index item a 

(1) In my experience, student-athletes in my 
academic department are motivated to earn 
their degrees 
(2) Student-athletes actively participate in 
student activities (e.g., research 
opportunities, student government, social 
events) in my school/college 
(1) Faculty in my academic department 
stereotype student-athletes negatively, 
dismissing them as serious and capable 
students 

(1) In order for my university’s football and 
basketball teams to be competitive, 
compromises in academic standards must 
be made 
(2) Sanctions for academic misconduct are 
less severe for student-athletes than those 
applied to non-student-athletes in my 
school/college 
(3) Tutors hired by the athletic department 
complete assignments for some student- 
athletes in my classes 
(4) A faculty committee on my campus does 
not regularly monitor the educational 
soundness of student-athletes’ programs of 
study b 

Higher Athletic -- 
Higher Academic 

M=3.14 

M:2.00 

M=1.60 

M:2.22 

M=1.74 

M=1.60 

Lower Athletic -- 
Higher Academic 

M=3.15 

M:2.12 

M=1.58 

M=2.14 

M=1.65 

M=1.77 

Higher Athletic -- 
Lower Academic 

M:2.88 

M=1.88 

M=1.76 

M:2.26 

M=1.74 

M=1.74 

M:2.26 M=2.52 M=2.24 

Lower Athletic -- 
Lower Academic 

M:2.86 

M=1.90 

M=1.83 

M:2.23 

M=1.94 

M:2.05 

M=2.61 

Note: The survey item reads, "Please indicate the extent to which you think the statement applies to your campus. 
Means do not include respondents who answered "don’t know" or "not relevant". 
~ Scale: 1 = Not At All thru 4 = Very Much 
b Item is reverse coded for directional consistency with the others in this scale. Table means reflect the reverse coding. Original item read "A faculty committee on my campus 

regularly monitors the educational soundness of student-athletes’ programs of study" 
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Table 21. Beliefs and Perceptions of Intercollegiate Athletics - Mean Scores within the Taxonomy for Finance Items 

Index 

BA-FI: Intercollegiate Athletics 
Subsidized by General Fund 
BA-F2: Intercollegiate Athletics 
Gives Funds to University 

BA-F3: Intercollegiate Athletics 
Gets Higher Funding Priority 
than Athletics 

BA-F4: Athletics Scholarships 
Fairly Compensate Football 
and Basketball Players 

BA-F5: Athletic Team Success 
Attracts Donations to Non- 
Athletic Initiatives 

BA-F6: Intercollegiate 
Athletics: Commercialization is 
Eroding Amateurism 

Individual Index Item a 

(1) Intercollegiate athletics is subsidized by 
my university’s general fund. 
(1) The athletic department on my campus 
contributes funds to support academic 
resources (e.g., libraries). 

(1) Construction of state of the art athletic 
facilities is given higher priority than capital 
projects needed by my academic 
department to keep pace with research in 
my field/discipline. 
(2) Salaries paid to head football and 
basketball coaches on my campus are 
excessive. 
(1) Athletic scholarships to football and 
basketball players fairly compensate them 
for their service to the university. 

(1) The success of intercollegiate athletics 
fosters alumni and corporate giving to 
campus initiatives outside of intercollegiate 
athletics. 

(1) Contracts with clothing and equipment 
companies (e.g., Nike, adidas) have eroded 
the ideals of amateur athletics on my 
campus 

Higher Athletic -- 
Higher Academic 

M=1.88 

M:2.08 

M:2.86 

M:3.30 

M:2.35 

M=2.77 

M:2.63 

Lower Athletic -- 
Higher Academic 

M=3.23 

M:1.25 

M=2.37 

M:2.80 

M=2.51 

M=2.51 

M=2.11 

Higher Athletic -- 
Lower Academic 

M=1.94 

M:2.22 

M=2.57 

M=3.35 

M:2.35 

M=2.88 

M=2.48 

Note: The survey item reads, "Please indicate the extent to which you think the statement applies to your campus. 
Means do not include respondents who answered "don’t know" or "not relevant". 
a Scale: 1 = Not At All thru 4 = Very Much 

Lower Athletic -- 
Lower Academic 

M=3.19 

M=1.24 

M:2,88 

M:3.33 

M:2,45 

M:2.53 

M:2,40 
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Table 22. Satisfaction with Intercollegiate Athletics - Mean Scores within the Taxonomy for Governance Items 

Higher Athletic -- Higher Lower Athletic -- Higher Higher Athletic -- Lower Lower Athletic -- Lower 
Index Individual Index Item ~ Academic Academic Academic Academic 

SA-GI: Faculty Governance (1) Attention given to the quality of student-athletes’ 
Priorities Emphasize Student- educational experiences by faculty governance M=2.67 M=2.54 M=2.55 M=2.38 
Athletes’ Education groups on my campus 

SA-G2: Level of Collaboration and (1) Level of cooperation between the athletic 
Impact of Faculty Input department and faculty groups responsible for 

M=2.56 M=2.50 M=2.52 M=2.25 
ensuring that academic standards are upheld on 
my campus 
(2) Types of roles faculty play in the governance of 

M=2.43 M=2.40 M=2~33 M=2.04 
intercollegiate athletics on my campus 

(3) Range of faculty perspectives considered by 
central administrators when institutional positions M=2.18 M=1.97 M=2.06 M=1.82 
on intercollegiate athletics are formulated 

(4) Practice of giving perks (e.g., trips to bowl 
games) to faculty and administrators who serve on 

M=2.16 M=2.29 M=2.21 M=2.06 
committees that oversee intercollegiate athletics on 
my campus 
(5) Willingness of faculty who serve on governance 
groups to take positions at odds with those 

M=2.69 M=2.70 M=2=60 M=2.48 
advocated by athletics administrators on my 
campus 

(6) Extent to which faculty input informs 
administrative decisions related to intercollegiate M=2.25 M=2.16 M=2=20 M=1.95 
athletics 

SA-G3: Institutional Leaders’ (1) Institutional control over intercollegiate athletics 
M=2.54 M=2.55 M=2=57 M=2.29 

Oversight of intercollegiate on my campus 

Athletics (2) President’s oversight of intercollegiate athletics 
M=2.66 M=2.56 M=2.72 M=2.38 

on my campus 

(3) The way campus administrators handle external 
constituencies (e.g., boosters, media, vendors) with 

M=2.46 M=2.55 M=2.43 M=2.36 
vested interests in intercollegiate athletics on my 
campus 

Note: The survey item reads, "Please indicate how personally satisfied you are with each of the following on your campus." 
Means do not include respondents who answered "no opinion" or "not relevant" 
Scale: 1 = Very Dissatisfied thru 4 = Very Satisfied 
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Table 23. Satisfaction with Intercollegiate Athletics - Mean Scores within the Taxonomy for Academic Items 

Higher Athletic -- Lower Athletic -- Higher Athletic -- Lower Athletic -- 
Index Higher Academic Higher Academic Lower Academic Lower Academic 

SA-AI Coaches’ Admissions- 
M=2.53 M=2.35 M=2.48 M=2.35 

Related Roles and Academic 
Standards Applied 

M=2.44               M=2.53               M=2.44              M=2.20 

SA-A2: Standards of Athletic 
Department Academic Support M=2.81 M=2.69 M=2,71 M=2.54 
Staff 

M=2.87 M=2.75 M=2.72 M=2.43 

M=3.04 M=2.96 M =2.98 M =3.02 

SA-A3: Student-Athletes’ 
Academic Performance and M=3.11 M=3.00 M=3.07 M=3.06 
Integrity in Class 

Individual index item a 

(1) Role coaches play in the undergraduate 
admissions process 
(2) Academic standards on my campus that 
guide admissions decisions for high school 
athletes in football and basketball 

(1) Academic standards of advisors who 
have responsibility for student-athletes on 
my campus 

(2) Academic standards of individuals who 
tutor student-athletes on my campus 
(3) Efforts of faculty in my academic 
department to work with student-athletes 
and ensure the quality of their educational 
experiences 

(1) Academic performance of student- 
athletes in sports other than football and 
basketball in my classes 
(2) Level of responsibility student-athletes 
take to complete assignments and acquire 
course materials for sessions they miss in 
my classes 
(3) Academic performance of football and 
basketball student-athletes in my classes 
(4) Academic integrity of student-athletes in 
my classes 

M:2.95 

M:2.55 

M:2.94 

M:2.89 

M:2.60 

M:2.86 

M=2,86 

M=2.40 

M=2.88 

M=2.77 

M:2.32 

M:2.80 

Note: The survey item reads, "Please indicate how personally satisfied you are with each of the following on your campus," 
Means do not include respondents who answered "no opinion" or "not relevant" 
a Scale: 1 = Very Dissatisfied thru 4 = Very Satisfied 
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Table 24. Satisfaction with Intercollegiate Athletics - Mean Scores within the Taxonomy for Finance Items 

Higher Athletic -- Lower Athletic -- Higher Athletic -- Lower Athletic -- 
Index Individual Index Item ~ Higher Academic Higher Academic Lower Academic Lower Academic 

SA-FI: Intercollegiate Athletics (1) My athletic department’s compliance 
Compliance with Title IX with Title IX (e.g., equitable participation 

M=3.07 M=2.91 M=2.96 M=2.78 opportunities, financial aid, and treatment of 
female and male student-athletes) 

SA-F2: Use of General Funds (1) The use of general funds to subsidize 
to Subsidize Intercollegiate intercollegiate athletics on my campus M=2.19 M=2.02 M=2.29 M=1.79 
Athletics 
SA-F3: Awarding Athletic (1) The practice of awarding scholarships to 
Scholarships individuals based on their athletic abilities M=2.58 M=2.59 M=2.67 M=2.38 

and performance 

SA-F4: Balance between (1) The balance struck on campus between 
Commercialization and the commercialization of intercollegiate M=2.32 M=2.64 M=2.29 M=2.34 
Amateurism athletics and the ideals of amateur athletics 

Note: The survey item reads, "Please indicate how personally satisfied you are with each of the following on your campus." 
Means do not include respondents who answered "no opinion" or "not relevant" 
a Scale: 1 = Very Dissatisfied thru 4 = Very Satisfied 
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Table 25. Frequency of Responses for Total Sample to Follow-up Question from 1992 Harris Poll Survey: Emphasis Given to Importance of 
Intercollegiate Athletics 

Too Too About Not 
Much Little Right Sure 
1214 13 729 89 

(58.6%) (.6%) (35.2%) (4.3%) 
Do you feel that there is too much, too little or about the right amount of 
emphasis given to the importance of intercollegiate athletics at most colle eqes 
and universities 
Do you feel that there is too much, too little or about the right amount of 1690 15 291 46 
emphasis given to the importance of intercollegiate athletics at institutions with (81.6%) (.7%) (14.1%) (2.2%) 
big time programs ...... 
Do you feel that there is too much, too little or about the right amount of 1118 48 802 67 
emphasis given to the importance of intercollegiate athletics at your own (54.0%) (2.3%) (38.7%) (3.2%) 
institution 

Table 26. Frequency of Responses for Total Sample to Follow-up Question from 1992 Harris Poll Survey: Opinion of Intercollegiate Athletics 

Which of the following statements comes closest to your opinion about college athletics? 

The athletic programs at most universities with big time sports are out of control 
Only relatively few universities, the so-called bad apples, make it seem that all college athletics 
are out of control 

Not Sure 

Frequency 

1105 
(53.4%) 

694 
(33.5%) 

234 
(11.3%) 

Table 27. Frequency of Responses for Total Sample to Follow-up Question from 1992 Harris Poll Survey: Primary Goal of Intercollegiate Athletics 

If you had to choose, which one of the following 
would you say is the primary goal of most big- 
time athletic programs? 
If you had to choose, which one of the following 
would you say should be the primary 
consideration of most big-time athletic program? 

Making 
Alumni 
Happy 

672 
(32.4%) 

35 
(1.7%) 

Getting 
University 
Favorable 
Attention 

1047 
(50.6%) 

323 
(15.6%) 

Underwriting 
Non-Reven ue 

Athletic Programs 
107 

(5.2%) 

181 
(8.7%) 

Making Sure 
Student-Athletes 
Get an Education 

34 
(1.6%) 

1273 
(61.5%) 

Not 
Sure 
172 

(8.3%) 

2O7 
(10.0%) 
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Appendix C: Figures 

Figure 1. Individual Items Comprising the Beliefs and Perceptions of Intercollegiate 
Athletics Indices 

Beliefs & Perceptions - Governance Aspects 

BA-G1 Campus Consensus Exists Regarding 

Intercollegiate Athletics 
¯ My president and faculty agree 

on matters related to intercollegiate 
athletics (Q6d) 

BA-G2 Faculty Interested in Intercollegiate 
Athletics Issues & Concerned About 
Student-Athletes’ Education 

¯ Faculty on my campus are 
interested in governance issues related 
to intercollegiate athletics (Q6e) 

¯ The primary concern of faculty 
governance of intercollegiate athletics 
on my campus is the quality of student- 
athletes’ educational experiences (Q6f) 

BA-G3 Administrators Consult Faculty on 
intercollegiate Athletics Decisions 

¯ During the budget process for my 
university’s athletic department, faculty 
governance committees advise 
administrators (Q7d) 

¯ Institution-level decisions about inter- 
collegiate athletics are typically made by 
administrators who consult with faculty 
governance groups (Q7b) 

BA-G4 Intercollegiate Athletics is Auxiliary 
Enterprise with Weak Faculty Oversight 

¯ Organizationally, intercollegiate 
campus bookstore) that generates 
its own revenue and is accountable 
to university administrators, not 
faculty (Q7f) 

¯ Central administrators and athletics 
administrators on my campus are forth- 
coming with information that faculty 
oversight committees need to ensure 
the quality of student-athletes’ educational 
experiences (Q7g) 

.Faculty roles associated with oversight 
of intercollegiate athletics are ill defined 
on my campus (Q7h) 

¯ The work lives of athletic 
department and academic personnel 
rarely intersect on this campus (Q2i) 

BA-G5 Intercollegiate Athletics Power 
Erode 
Faculty Governance & Threatens 
University Mission 

¯ Athletics boosters who put winning sports 
records ahead of academic standards have 
influence with my president (Q8b) 

¯ Decisions about intercollegiate 
athletics on my campus are driven by the 
priorities of an entertainment industry that is 
not invested in my university’s 
academic mission (Q8c) 

¯ Compared with deans of schools/ 
colleges, my athletic director has more 
influence with the president of my 
university (8d) 

.Faculty appointed to athletics governance 
committees are those most likely to acquiesce 
to athletics administrators on my campus (Q8f) 

¯ The athletic department can use its power 
with influential politicians, business 
leaders and alumni to get what it wants 
on campus (QSa) 

.Central administrators and 
athletics administrators use their 
power to foreclose discussions of inter- 
collegiate athletics that are not consistent 
with their agendas (QSe) 

BA-G6 Athletic Department Runs Clean 
Program 

*Athletic department perks (e.g., trips 
to bowl games) to faculty who judge the 
academic eligibility of student- 
athletes create a potential conflict 
of interest situation (Q7i) 

.Over the past 5 years, my athletic 
department has run a "clean" program 
(e.g., no abuses, no major violations) 
(QFe) 
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Figure 1 (cont.) 

Beliefs & Perceptions - Academic Aspects 

BA-A1 Special Admissions of Academically 
Under-prepared Student-Athletes Involves 
Coaches Not Faculty 

¯ High school athletes who do not 
meet regular university academic standards 
are admitted through a special admissions 
process that lacks faculty input (Q3f) 

¯ Coaches are involved in admissions 
decisions regarding recruits who do not meet 
regular university academic standards (Q3g) 

¯ A specialized admissions staff makes 
decisions about undergraduate admissions 
with minimal faculty input (Q3d) 

BA-A2 Academic Advising of Student 
Athletes/s Separate 

¯ Academic advising for student-athletes 
is separate from academic advising for under- 
graduates who are not student-athletes (Q3i) 

BA-A3 Student-Athletes’ Academic 
Performance is Weak 

¯ Missed class time due to athletic 
obligations detracts from the quality of student- 
athletes’ learning in my classes (Q4d) 

¯ Student-athletes are not prepared 
academically to keep pace with other 
students in my classes (Q4e) 

¯ Student-athletes represent a 
disproportionate number of known 
cheaters in my classes (Q4f) 

¯ Individuals try to use their status 
as student-athletes to acquire 
special treatment from my 
teaching assistants (e.g., better 
grades) (Q4g) 

BA-A4 Student-Athletes Are Burdened 
and Miss Class 

¯ Student-athletes are more burdened 
than other students on my campus by 
demands on their out-of-class time (Q4b) 

¯ Compared to student-athletes, other 
students have worse attendance records 
in my classes (Q4c) 

BA-A5 Student-Athletes Are 
Motivated and Engaged 

¯ In my experience, student-athletes in my 
academic department are motivated to 
earn their degrees (Q4a) 

¯ Student-athletes actively participate in 
student activities (e.g., research opportunities, 
student government, social events) in my 
school/college (Q2h) 

BA-A6 Faculty Hold Negative Stereotypes 
¯ Faculty in my academic department 

stereotype student-athletes negatively, 
dismissing them as serious and capable 
students (Q4h) 

BA-A7 Intercollegiate Athletics Success 
Requires Compromises in Academic 
Standards 

¯ In order for my university’s football 
and basketball teams to be competitive, 
compromises in academic standards 
must be made (Q5d) 

¯ Sanctions for academic misconduct 
are less severe for student-athletes than 
those applied to non-student-athletes in 
my school/college (Q5e) 

¯ Tutors hired by the athletic department 
complete assignments for some student- 
athletes in my classes (Q5g) 

¯ A faculty committee on my campus 
regularly monitors the educational 
soundness of student-athletes’ programs 
of study (Q5b) 
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Figure 1 (cont.) 

Beliefs & Perceptions - Financial Aspects 

BA-F1 Intercollegiate Athletics Subsidized by 
General Fund 

¯ Intercollegiate athletics is subsidized by 
my university’s general fund (Qgc) 

BA-F2 Intercollegiate Athletics Gives Funds 
To University 

¯ The athletic department on my campus 
contributes funds to support academic 
resources (e.g., libraries) (Qgd) 

BA-F3 Intercollegiate Athletics Gets Higher 
Funding Priority Than Academics 

¯ Construction of state of the art athletic 
facilities is given higher priority than capital 
projects needed by my academic department 
to keep pace with research in my field/ 
discipline (Qge) 

¯ Salaries paid to head football and 
basketball coaches on my campus are 
excessive (Qgf) 

BA-F4 Athletics Scholarships Fairly 
Compensate Footbafl and Basketball 
Players 

¯ Athletic scholarships to football and 
basketball players fairly compensate them for 
their service to the university (Q9g) 

BA-F5 Athletic Team Success Attracts 
Donations to Non-Athletic Initiatives 
University Mission 
¯ The success of intercollegiate athletics 

fosters alumni and corporate giving to campus 
initiatives outside of intercollegiate athletics 
(Q9h) 

BA-F6 Intercollegiate Athletics: 
Commercialization is Eroding Amateurism 

,Contracts with clothing and equipment 
companies (e.g., Nike, adidas) have eroded 
the ideals of amateur athletics on my 
campus (Qgi) 
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Figure 2. individual items Comprising the Satisfaction with intercollegiate Athletics indices 

Satisfaction with Governance Aspects 

SA-G1 Intercollegiate Ath/etics : 
Governance Policies Emphasize 
Student-Athletes’ Educational Experiences 

¯ Attention to quality of student- 
athletes’ educational experiences 
by faculty governance groups (Q12b) 

SA-G2 Intercollegiate Athletics: 
Collaborative Decision-Making 

¯ Level of cooperation between the 
athletic department and faculty groups 
responsible for ensuring that academic 
standards are upheld (Q12a) 

¯ Types of roles faculty play in the 
governance of intercollegiate athletics 
on my campus (Q12c) 

¯ Range of faculty perspectives 
considered by campus administrators 
when institutional positions on 
intercollegiate athletics are 
formulated (QQ12d) 

¯ Practice of giving perks to faculty 
and administrators who serve on 
committees that oversee athletics 
(Q12e) 

¯ Willingness of faculty who serve on 
governance groups to take positions 
at odds with those advocated by 
athletics administration on my campus 
(Q13c) 

¯ Extent to which faculty input informs 
administrative decisions related to 
intercollegiate athletics (Q13f) 

SA-G3 Intercollegiate Athletics: 
Institutional Leaders’ Oversight 

.institutional control over 
intercollegiate athletics on my 
campus (Q13b) 

¯ President’s oversight of 
intercollegiate athletics on my campus 
(Q13c) 

.The way campus administrators 
handle external constituencies (e.g., 
boosters, media, vendors)with 
vested interests in intercollegiate 
athletics on my campus (Q13d) 
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Figure 2 (cont.) 

Satisfaction with Academic Aspects 

SA-A1 Admissions Role of Coaches 
and Academic Standards Applied 

¯ Role coaches play in the 
undergraduate admissions process 
(Q10c) 

¯ Academic standards on my 
campus that guide admissions 
decisions for high school athletes in 
football and basketball (Q10d) 

SA-A2 Standards of Athletic Department 
Academic Support Staff 

¯ Academic standards of advisors 
who have responsibility for 
student-athletes on my campus (Q10g) 

¯ Academic standards of individuals 
who tutor student-athletes on my 
campus (Q10h) 

¯ Efforts of faculty in my academic 
department tow work with student- 
athletes and ensure the quality of 
their educational experiences (Q11 h) 

SA-A3 Student-Athletes’ Academic 
Performance and Integrity in Class 

¯ Academic performance of student- 
athletes in sports other than foot- 
ball and basketball in my classes 
(Q11f) 

¯ Level of responsibility of student- 
athletes take to complete assignments 
and acquire course materials for 
sessions they miss in my classes 
(Q11g) 

¯ Academic performance of foot- 
ball and basketball student-athletes in 
my classes (Q1 le) 

¯ Academic performance of student- 
athletes in sports, other than foot- 
ball and basketball, in my classes 
(Q110) 

¯ Academic integrity of student- 
athletes in my classes (Q11 b) 

Satisfaction with Financial Aspects 

SA-F1 Intercollegiate Athletics Compfiance 
with Title IX 

¯ My athletic department’s compliance 
with Title IX (e.g., equitable participation 
opportunities, financial aid, and treatment 
of female and male student-athletes) (Q14f) 

SA-F2 General Fund Subsidies to 
Intercollegiate Athletics 

¯ The use of general funds to subsidize 
intercollegiate athletics on my campus (Q14d) 

SA-F3 Awarding Athletic Scholarships 
¯ The practice of awarding scholarships 

to individuals based on their athletic 
abilities and performance (Q14e) 

SA-F4 Balance Between Commercialization 
and Amateurism 

¯ The balance struck on my campus 
between the commercialization of inter- 
collegiate athletics and the ideals of 
amateur athletics (Q14g) 
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Figure 3. individual items Comprising the Beliefs and Perceptions of General Campus 
Climate indices 

Beliefs and Perceptions - Governance Aspects 

General Campus Climate: 
Shared Governance Is Valued 

¯ Shared governance between 
administrators and faculty is highly valued 
by administrators on this campus (Q6a) 

¯ Shared governance between 
administrators and faculty is highly valued 
by faculty on this campus (Q6b) 

¯ Service to this institution is rewarded 
in faculty personnel decisions 
(e.g., salary, promotion) (Q6c) 

Faculty Governance Committees 
Are Involved In Institutional Decisions 
About Academic Matters 

*Institution-level decisions about 
academic matters are typically made by 
administrators who consult with faculty 
governance groups (Q7a) 

.During the budget process for schools/ 
colleges, faculty governance committees 
advise administrators (Q7c) 

Beliefs and Perceptions - Academic Aspects 

Undergraduate Applications Increased - 
Helped by Intercollegiate Athletics Visibility 

¯ The number of undergraduate applicants 
to my university has increased steadily 
over the last five years (Q3a) 

¯ University visibility achieved through 
intercollegiate athletics increases 
applications for undergraduate admissions 
to my university (Q3b) 

¯ University visibility achieved through 
intercollegiate athletics increases 
the quality of applicants for under- 
Graduate admissions to my university (Q3c) 

Faculty Involved in Formal Advising 
Of Undergraduates 

¯ Faculty are involved in formal advising 
of undergraduate students (Q3h) 

Faculty & Academic Administrators 
Hold Same Standards & Monitor Quafity 
of Undergraduate Study 

¯ A faculty committee in my school/ 
college regularly monitors the educational 
soundness of our undergraduate majors (Q5a) 

General Campus Context: 
Academic Integrity 

¯ Academic administrators, faculty and 
professional staff (e.g., admissions officers) 
share a common understanding of my 
university’s academic standards (Q5c) 

,Faculty use their authority to question 
courses in my school/college that lack 
academic integrity, but fulfill undergraduate 
students’ needs to improve their GPAs (Q5f) 

Beliefs and Perceptions - Financial Aspects 

Fiscal Conditions of Campus & 
Department Are Good 

¯ Fiscal conditions on my campus have 
improved continuously over the last five 
years (Qga) 

¯ The budget of my academic 
department has declined over the last 
five years (Q9b) 

¯ The success of intercollegiate athletics 
fosters alumni and corporate giving to 
campus initiatives outside of inter- 
collegiate athletics (Qgh) 
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Figure 3 (cont.) 

Beliefs and Perceptions - Internal-External Relationships 

Town-Gown Relationships 
¯ Intercollegiate athletics fulfills part 

of my university’s service mission to the 
state (Q2b) 

¯ Intercollegiate athletics at my 
university is an irreplaceable source of 
revenue to the local community (Q2c) 

¯ Coaches are good representatives of 
my university in their public behavior 
and statements to the press (Q2e) 

¯ Student-athletes are good representatives 
of my university in their public behavior 
and statements to the press (Q2d) 

State Residents’ Passion for 
/n tercollegia te Athletics 

,Residents of the state are more 
passionate than faculty and students about 
the success of our intercollegiate athletics 
teams (Q2a) 

Beliefs and Perceptions - Department Context 

Department Colleagues’ 
Interest in Intercollegiate Athletics 

¯ Faculty in my department often attend and 
talk about intercollegiate athletics events (Q2g) 
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Figure 4. individual items Comprising the Satisfaction with the General Campus Climate 
indices 

Satisfaction with Governance Aspects 

Governance Practices 
¯ Extent to which faculty input 

informs administrative decisions that 
affect my entire campus (e.g., academic 
personnel policies, budget priorities) 
(Q13a) 

Satisfaction with Academic Aspects 

Admissions Norms & Practices 
¯ Level of faculty involvement in under- 

graduate admissions process in my 
school/college (Q10a) 

¯ Academic standards of professional 
staff in my school!college who have 
responsibilities for undergraduate 
admissions (Q10b) 

Advising Norms & Practices 
¯ Level of faculty involvement in 

undergraduate advising in my school/ 
college (Q10e) 

¯ Academic standards of professional 
staff who have responsibilities for under- 
graduate student advising (Q10f) 

General Student Attributes 
¯ Academic integrity of under- 

graduate students who are not 
student-athletes (Q1 la) 

¯ Academic performance of under- 
graduate students who are not student- 
athletes in my classes (Qlld) 

Satisfaction with Financial Aspects 

General Resources/Allocation 
Priorities 

¯ The resources available for my 
teaching (Q14a) 

¯ The resources available for my 
research (Q14b) 

¯ Priorities that guide the allocation of 
resources on my campus (Q14c) 

(PAGE } 



Figure 5. Descriptions of Concern Categories 

Note. Listed in bold print are the open-coded categories for faculty responses to what 
most concerns them about intercollegiate athletics on their campuses, as weft as the 
number of respondents who identified each concern (N= 1,841). Bulleted below each 
concern category are general themes that emerged within each code. 

Preferential Treatment for Student-Athletes (n=57) 
= Lowered academic standards applied to admissions 
¯ Academic standards are lowered 
¯ Preferential treatment: academic 
¯ Preferential treatment: non-academic 

Lack of Support for Student-Athletes (n=30) 
¯ Negative faculty attitudes and behaviors 
¯ Athletes abandoned after eligibility 
¯ Inadequate and misdirected advising 
¯ Inadequate academic and social support 

Time and Performance Demands on Student- Athletes (n=85) 
¯ Competing demands on student-athletes’ time 
¯ Pressure for high level academic and athletic performance 

Exploitation of Student Athletes (n=36) 
¯ Exploitation of student-athletes 
¯ Under-compensation of student athletes 
¯ Students with extra economic needs 

Student Athletes Educational Experiences and Academic Outcomes (n=65) 
¯ Low graduation rates 
¯ Quality of educational experience 
¯ Separation from general student body 

Student -Athletes’ Weak Academic Preparation and Performance in Class (n=23) 
¯ Student-athletes under-prepared academically 
¯ Poor academic performance 

Student-Athletes Poor Academic Attitudes and Dishonesty (n=32) 
¯ Student-athletes not serious students 
¯ Student-athletes are academically dishonest 

Student-Athletes’ Criminal and Bad Behavior (n=21) 
¯ Student athletes’ criminal behavior 
¯ Student-athletes engage in inappropriate behavior- non-criminal 

Intercollegiate Athletics is Professional and Commercialized (n=96) 
¯ University intercollegiate athletics are semi-pro and farm teams 
¯ Intercollegiate athletics are commercialized 
¯ Accessibility of athletics events 

Intercollegiate Athletics Costs Too Much and Is Not Self-Supporting (n=181) 
¯ Intercollegiate athletics costs too much/runs a deficit 
¯ Intercollegiate athletics and facilities arms race 
¯ Cost of football 
¯ Intercollegiate athletics dependence on revenue sports 
¯ Professional sports affect intercollegiate athletics’ revenue 
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Intercollegiate Athletics Subsidized at the Expense of Academics (n=160) 
¯ Intercollegiate athletics subsidized at expense of academics 
¯ Intercollegiate athletics does not contribute funds to the campus’ academic community 
¯ Intercollegiate athletics competes with academics for donor dollars 
¯ Gifts designated for academics are misdirected or diverted to intercollegiate athletics 

Low Interestllnvestment by Community (n=20) 

Athletics Overemphasized on Campus (n=68) 
¯ Overemphasis of intercollegiate athletics 
¯ Missions of academics and intercollegiate athletics differ 

Athletics Trumps Academics (n=125) 
¯ High institutional priority on intercollegiate athletics undermines/detracts from 

academic/intellectual focus on campus 
¯ Intercollegiate athletics events disrupt access to campus for faculty and students 
¯ Expansion in intercollegiate athletics will compromise academics in the future 

Intercollegiate Athletics Structural Separation and Power on Campus (n=39) 
¯ Campus control of intercollegiate athletics lacking 
¯ Power/autonomy of athletics department 
¯ Intercollegiate athletics is structurally separate (auxiliary enterprise) 

Faculty Governance of Intercollegiate Athletics is Problematic (n=35) 

Institutional policies and practices not transparent 
Faculty governance ineffective due to those involved and campus climate 
Faculty not involved in admissions decisions 

Influence of External Groups on internal Decisions (n=39) 
¯ Alumni pressure for intercollegiate athletics success 
¯ Boostedoutsider influence is strong and anti-intellectual 
¯ Local and state residents desire university recognition for intercollegiate athletics 
¯ Legislative support tied to athletics success 
¯ NCAA governance 

Athletic Department Culture and Practices (n=32) 
¯ Athletics department culture devalues academics 
¯ Unethical practices of athletics department 
¯ Coaches’ and administrators’ behavior is inappropriate/tarnishes university 

Negative Atmosphere Surrounds Athletic Events (n=17) 
¯ Negative culture surrounding competitive events 

Inequitable Treatment of Athletes and Sports Teams (n=41) 
¯ Gender inequities in athletics 
¯ Inequitable attention and distribution of resources across sports teams 

Impact of Title IX (n=8) 
¯ Title IX: negative impact 
¯ Title IX: misplaced blame 

Public View of University Overemphasizes Importance of Intercollegiate Athletics (n=23) 
¯ Public view of university amplifies importance of athletics 
= Media tends to overemphasize athletics and to be negative 
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Athletic Teams Perform Poorly (n=14) 

Football and Men’s Basketball Are Most Problematic On Campus (n=42) 

Problems Associated with Campus Mascots (n=16) 

Intercollegiate Athletics are inappropriate for Universities (n=25) 

Intercollegiate Athletics Not a Personal Priority (n=9) 

No Concerns identified (n=436) 
¯ There are no problems - all is good on campus 
¯ "None" or"Nothing" 
¯ No basis for judgment - don’t know enough about intercollegiate athletics to comment 

Other (n=46) 
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Figure 8. institutional Response Rates 

Note. Overafl survey response rate = 23% 

Institutional Category Response Rate 

Private 25.5% 

Public 22.8% 

Land Grant 26.2% 

PAC 10 193% 

Sun Belt 14.9% 

WAC 23.4% 

ACC 23.2% 

MAC 21.3% 

Mt West 29 0% 

Big East 22.7% 

Big 12 24.9% 

SEC 27.2% 

C-USA 24.2% 

Big 10 25=9% 

Independent 21.0% 
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KNIGHT COMMISSION FACULTY SUMMIT TALK 
5 OCT 2007 
WASHINGTON DC 

A StanJbrd student walks into a LA restaurant, orders a drink, and asks’ the waiter 

~,fhe’d like to hear a good USC joke. 

"Listen buddy," the waiter growled "See those 2 big guys on your left? They were 
both linemen on the USC f!)otball team. And that huge fellow on your right was" a 
world-class wrestler at USC. That guy in the corner was USC’s all-time champion 
weight lifter. And I lettered in 3 sports" at USC. Now, are you absolutely positive 
you want to go ahead and tell yourjoke here?" 

"Nah, guess not," the student replied ’7 wouldn’t want to have to explain it 5 
times." 

Ah, the stereotype of the dumb jock. Sadly these stories abound despite data 
showing that student-athletes by and large perform as well if not better than their 
non-athlete counterparts. Indeed, the most recent NCAA graduation data shows 
that 77% of all student-athletes graduate within 6 years. So to paraphrase the old 
"Where’s the beef?." commercial, what’s the problem? 

The problem can be summarized succinctly by a recent quote from a senior 
basketball player from an east coast Division 1A school who said, "I’m go~ma 
graduate on time no matter how long it takes". 

What’s the problem? Colleges and universities are failing to educate many 
student-athletes. The NCAA predicts that 45% of Division 1 basketball teams, 
40% of football teams and 35% of baseball teams will be penalized next year 
because they fall below the APR cut-off score, an excellent predictor of graduation 
rates. One Division 1 basketball squad did not graduate a single player within 6 
years. There are tens of thousands of student-athletes in Division 1 that do not 
graduate. 

But hey, this is ok because 1% or less of our student-athletes go on to earn a living 
as professional athletes. They don’t need an education, they will earn millions. Jim 
Boeheim, the Syracuse basketball coach, said at last year’s Sports Business 
Journal’s intercollegiate athletic forum in NYC that his job was to get his players 
into the NBA. And at some level he is right. The job of coaches is to win and if 
possible to get their athletes into the professional ranks 
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But that is not the job of higher education or of university faculty. Our job is to 
provide an education for all our students, those who are athletes and those who are 
not. Unfortunately we faculty have all too often looked the other way when it 
comes to requiring athletics to adhere to our academic mission. 

Case in point: At the University of Oregon we fly 17 yr old recruits into Eugene 
on private jets, have 33 different Nike-designed football uniform combinations, 
and spend millions on an extravagant locker room stocked with video games and 
big screen TVs. Oregon spent more renovating its stadium a few years back for 6 
days of football a year than the annual US Gov’t budget to prevent AIDs in sub- 
Saharan Africa. We are planning a new $10M academic learning center 
exclusively for our 450 student-athletes that will be larger and better staffed than 
the same facility for the rest of our 20,000 students. Even more amazing, the 
university is going to build a new ultra-opulent basketball arena by bon’owing 
$200M, an amount larger than the total campus indebtedness for all facilities, 
academic and otherwise (by the way, $200M is about 60% of our entire University 
endowment.) And on a campus that is always begging for academic monies, we 
found a donor who gave $2M to buy out the contract of our previous athletic 
director and then promoted him into the athletic director’s job. As my Jewish 
mother says, "You should be so lucky". Similar stories abound on other campuses. 

Is there a problem? You betcha there is. 

But let’s not point fingers in the wrong direction. Coaches are hired to win. ADs 
are employed to run their departments, and win. University Presidents are often 
charged with improving their athletic departments, and win. Let’s not blame the 
NCAA either, which is valiantly tiNing to improve academic performance and 
increase graduation rates, and enable their members to win. There are enormous 
societal pressures to win on the field. Is it therefore surprising to anyone that, 
when it comes to student-athletes’ education, coruers are cut, papers are 
plagiarized, classes are missed and as result, degrees not granted? 

Does anyone here see the irony in an SEC football coach exhorting his athletes to 
"line up alphabetically by height?" or asking them to "pair up in threes and then 
line up in a circle"? 

Higher education in this country evolved differently than elsewhere. Unlike other 
countries where only the elite are provided a post-high school education, we have 
an unwritten social contract to give all our children an opportunity for education. 
And it is us, the faculty, who must make good on that promise. 

The faculty is the steward of academic integrity on our campuses. Faculty 
members are specifically responsible for developing and upholding academic 
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standards, maintaining intellectual rigor, monitoring student performance, 
providing career oppo~aunities, and facilitating personal growth. The faculty is 
historically and, at some institutions, legislatively mandated to oversee all aspects 

of student life. We faculty adhere to two fundamental principles: that all students 
are treated fairly and equally, and; that all students are provided with opportunities 
to succeed academically. Given these principles, faculty must be involved in 
athletics in order to maintain institutional integrity and academic standards. 

We need to adjust our priorities - not with the goal of eliminating athletics but to 
ensure that athletics is fully integrated into the educational mission of our 
institutions. However we are not doing that at the moment. That’s the problem. 

So what is the solution? I am not nearly smart enough to believe I have the 
answers. However here are a few suggestions to be considered: 

The first is that faculty" must admit there is a problem. It is too easy to say "we are 
doing things fight here - the problem is at your school". This attitude ignores 
NCAA data which says that your school has a good chance of being penalized 
next year for not meeting minimum APR standards. More importantly, such an 
attitude shirks our professional obligations to make sure all our students receive an 

education. 

Declaring the existence of a problem is a good first start, but the next step is to 
accept that the problem is under faculty control. Faculty" leaders across the count~N 
often declare "we can’t change the way athletics is run at our school". But that is 
not true. Scott just told you about the changes implemented in Colorado after 
scandals rocked that institution. At Duke the precipitating events are different but 
as Paul said, the Duke faculty also made significant changes. In each case, the 
faculty took charge and insisted upon reform. And they got results. Even at 
Oregon, senate leaders pushed the University into making the athletic dept self- 
sufficient. Bringing athletics into the academic fold starts locally, at your 
institution. You can do this. And you don’t have to re-invent the wheel. Begin the 
conversation now and use the Colorado and Duke models as a starting point. Don’t 
wait for a crisis. Be pro-active. 

The third step is to work with other faculty in your conference to develop 
conference specific reforms. I often hear faculty leaders bemoaning that "we can’t 

do anything at our University because no one else will follow us in our conference 
and we will end up cutting off our nose to spite our face". Each D1A school I have 
contact with as co-chair of COIA have surprisingly similar issues and concerns. 
Working together within your conference is the fastest way to promulgate 
significant athletic reform. Success at this level will only occur if you bring your 
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Faculty Athletic Representative and your Campus Athletic Board into the 
conversation. They have lots of experience and need to be included. 

Finally, faculty leaders must work at the national level to institute broad-based 
change. We faculty need to support the NCAA’s excellent academic reform 
package which will be under stiff attack this coming spring as the APR penalties 
are doled out. Let’s not let the naysayers get their way and water down the aims 
and implementation of this excellent reform package. Faculty should also work 
with national faculty groups, such as the AAUP, the Drake Group and COIA, to 
move forward reform proposals. For example, several groups have proposed full 
disclosure of student-athletes’ grades and sections to decrease the occurrence of 
faculty academic fraud. This proposal is a no-brainer; after all, how ,,ve expect any 
other group to listen to us if we faculty can’t police ourselves? Last June COlA 
issued a white paper with 28 proposals, including academic disclosure. I won’t go 
over them here, but it is clear that implementation of these proposals would go a 
long way towards re-integrating athletics into academics. 

The bottom line is this: The fundamental rationale for intercollegiate athletics is 
that important life skills can be learned by meshing academic excellence with the 
discipline and values of sports. This goal cannot be realized if we abandon the 
principle that academic achievement is essential to the personal development of 
student-athletes. Experience suggests, however, that many sports programs don’t 
take academic goals seriously, and let athletic commitments overshado,,v academic 
work. Left unchecked, prime time college sports will continue to undermine 
academic integrity, which is the moral compass of higher education in the 
classroom and on the playing field. It is time to put the student back into the 
student-athlete. And the faculty must lead this charge. 

If we don’t, we will continue to generate students like the basketball player, who, 
when asked whether he visited the Parthenon during his visit to Greece, said "I 
can’t remember the names of the clubs we ,,vent to". 
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SUMMARY OF COlA SC and NCAA MEETINGS 
Saturday, December 1, 2007, Indianapolis 

COIA Members Present: 
Carole Brown, Wake Forest 
Bob Eno, Indiana 
Michael Granof, Texas 
Fred Hornbeck, SDSU 
Joe Kotarba, Houston 
Ed Lawry, Oklahoma 
John Mason, Alabama 
John Nichols, Penn State 
Virginia Shepherd, Vanderbilt 
Nathan Tublitz, Oregon 

NCAA Staff Present: 
Myles Brand, President 
Kevin Lennon 
Julie Cromer 
Amy Huchthausen 

I. COLA Steering Committee meeting: 8:30am - 12:00pm 

Members of the COIA Steering Committee met on Saturday morning to discuss issues 
concerning the future of COIA and its upcoming agenda, as well as items for discussion 
in the afternoon meeting with President Brand and staff. 

The first issue that was addressed was whether the COIA should continue to exist or 
disband. The reasons for disbanding included the following: 

¯ Our ~vork is done 
¯ We have lost touch with many of our member institutions, and are not truly 

connecting with our constituency 
¯ Our trajectory is on the downward slope 
¯ We have made little or no progress in our original mission of athletics reform: 

athletics is actually in worse shape with increased facilities wars, increasing 
salaries, declining academic achievements, athlete time spent on sports is 
increased, football games are now- on every day of the ~veek, increasing violence 

Reasons for continuing to exist: 
We are the current faculty voice on the national scene; the media and publications 
point to us as the moderate/rational voice 
We have established close and important connections with a number of national 
groups, including the NCAA 

o The NCAA ’~needs" us to continue to support their reform initiatives 
* We have had a positive impact on academics (APRiGSR ratings have improved) 
. Many schools are adopting our recommendations as part of their local reform 



Each member was asked to name specific directions that the COIA should follow" if it 
continues: 

Increase our membership to >90% of DIA schools 

Get more information to our members (perhaps "publish" a newsletter) 

Get "big" media attention (i.e. on the cover of Time) 

Focus on commercialism 

Be more critical of the NCAA 

Limit spending on big time sports 

Call for disbanding of the BCS which has become a monopoly 

Call for higher level of financial control of spending 

Strengthen existing partnerships (i.e. AGB, etc) 

Write no more white papers; instead focus on research proj ects 

Focus on "big issues" that will face athletics 

Ready ourselves for the "crisis" 

"Big time athletics is currently incompatible with the goals of higher education 

Focus on the big issue: fiscal responsibility 

Pressure presidents to actually take control 

Be more proactive with respect to the media: issue statements 

Pursue funding through foundations and/or the NCAA to support COIA 

infrastructure as well as research 

Immediate action steps recommended to present to the NCAA at the afternoon meeting: 
Demand that the NCAA take one of our previous "easy" legislative 
recommendations and push through legislative process 
Request that the NCAA facilitate a meeting between the COIA SC and a 
presidential group 

COIA regime change: 

Ginny and Nathan each expressed an interest in stepping do~vn from the co-chair 
positions sometime in the next year. Ginny’ s plans are to work through the end of 
the COIA meeting in early June in Georgia. Nathan will step down sometime 
towards the end of the year. 

Carole Browne (Wake Forest) has graciously agreed to take over Ginny’s role and 
the SC unanimously approved this change in leadership. 

A possible replacement for Nathan is LarD, Gramling. Larry is currently thinking 

about this further. 
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II. COIA SC meeting with NCAA President Brand and Staff: 12:00pm-3:00pm 

III. 

Summary of comments from NCAA: 
The "layers" of NCAA rules/recommendations were outlined as 

Legislation 
Certification 
Best practices 

¯ COIA’s Framing the Furore White Paper proposed 28 recommendations to be 
implemented primarily at the NCAA level either through Legislative (4 
proposals) or Certification ( 24 proposals) changes. 

¯ NCAA will not push our "easy" proposed additions to legislation (selection of 
FAR or requirement for campus athletic board, stating that 15-19 of our 28 
proposals from Framing the Future are now being reviewed for the 
certification process. A draft will be approved in February, 2008; approved in 
April, 2008; and in effect by fall 2008 
The proposed financial aid legislative change is still in the legislative process 

Comments by Myles: 
General: 

When there is no "crisis" presidents will not be moved to jump on 
reform 

® Few schools (no exact number known yet) will actually be penalized 
this spring due to falling below APR; schools have improved much 
more than anticipated 

~ COIA have been a positive voice in the reform conversation 
® COIA has worked productively with the NCAA 
c~ Myles does not see any value in bringing presidents and COlA 

together (we specifically asked him to facilitate this); a meeting at this 
point will not happen 

Challenges brought up by Myles: 
FARA views us as a competitor; we must work with FARA as "natural 
allies" 

~ There is resistance in some local arenas and conferences 
Still makes point that many/most faculty are not well informed about 
athletics and one role of COIA should be to inform our colleagues 

Myles main point: COIA must now work at conference level. Perhaps start 
with Big Ten where there is significant support for COIA positions. NCAA 
will facilitate meeting of FARs and Conference Commissioner with COIA 

Summary & Action Items 

¯ It was agreed that the COIA would continue to exist 
¯ We agreed to make a concerted effort to increase our membership this year 
¯ It was suggested that we put together one more white paper that summarizes what 

we have accomplished to discuss at our upcoming national meeting 



it was agreed that we should move forward with a meeting with the Big Ten 
conference FARs and commissioner 
We agreed to investigate possible funding opportunities through foundations or 
other venues to support administrative activities for COIA 
It was suggested that we issue an annual ranking of D1A universities that are 
doing a good j ob of integrating athletics and academics (and perhaps a similar list 
of schools doing a poor job); perhaps a top and bottom 10? 
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COlA National Meeting 
University of Georgia 
30 May-1 June 2008 

FIRST ANNOUNCEMENT (Feb 08) 

MEETING INFORMATION 

GENERAL INFORMATION 

The 2008 COIA National Meeting will be held May 30-June 1, 2008 at the University of 
Georgia, Athens. All COIA member senates are warmly encouraged to send a participant. 
The meeting will begin at 6pro Friday, May 30th with a social gathering of all conference 
attendees and their guests and will continue through noon on Sunday, 

We are pleased to announce three plena~ speakers for the meeting: 
1) Dr. Myles Brand, NCAA President 
2) Dr. Brit Kerwin, Chancellor of the Ma@and System and co-chair of the 

Knight Commission on Intercollegiate Athletics 

3) Dutch Baughman, executive director Division 1A Athletic Directors’ 

Association 

The tentative agenda for the meeting is appended below. 

To partially defray expenses, there will be a $50!person conference fee to be 
collected either in advance or when you check into the meeting. Please bring or send a 
check made out to The School of Environmental Design or cash as credit/debit cards will 
not be accepted. Light refreshments at the Friday evening social as well as Saturday 
lunch and dinner will be provided at no charge. 

A second announcement with additional information will be sent in early April. 

IF YOU ARE PLANNING TO ATTEND, PLEASE SEND an e-mail WITH THE 
NAME AND E$IAIL ADDRESS OF THE ATTENDEE(S) TO NATHAN TUBLITZ 
(tublitz@uoneuro.uoregon.edu). 

HOTELS 

A block of rooms has been reserved at Holiday Inn Athens, 197 E. Broad St., Athens GA 
30601 (phone: 706-549-4433; fax: 706-548-30311). Singles are $109 (king); doubles are 
$99 plus tax. Please use the conference code "COI" when making your reservation~ The 
hotel is within ~valking distance of campus. Please note that there are 3 different Holiday 
Inns in Athens; make sure that you book the "Holiday Inn Athens". 

Online reservations can be made at http:iiwww.hi-athens.comi 



The hotel website has area maps of Athens and the vicinity. 

TRAVEL 

Athens’ airport, Ben Epps Airport (AHN), is the closest to the University of Georgia 
campus. The most convenient major airport is the Hartsf~eld-Jackson Atlanta Airport 
(ATL) which is about 75 miles to the northeast. 

If you arrive at Atlanta Airport, you can either take a shuttle ($45.00 one way; 
http:iiwww.aaaairportexpress.comiroutesiathens.html; you MUST make a reservation 
f~rst) or rent a car (driving directions: http://www.uga.edu/visit/directions.htmlL The 
Holiday Inn Athens also has an airport shuttle service (see their website). 

CONFERENCE ORGANIZERS 

Queries about the conference should be sent to any of the three COIA co-chairs: 

Professor Carole Browne, Wake Forest University, phone: 1-336-758-5318; e-mail: 
browne@wfu.edu 

Professor Virginia Shepherd, Vanderbilt University, phone: 1-615-322-7140, e-mail: 
virginia.l.shepherd@vanderbilt.edu 

Professor Nathan Tublitz, University of Oregon, phone: 1-541-346-4510, e-mail: 
tub litz@uoneuro.uoregon.edu 

We are very much indebted to Professor Scott Weinberg, Dean of the College of the 
Environment and Design at the University of Georgia, for his invaluable assistance in 
organizing the meeting. We are also very grateful to the University of Georgia and its 
President Mike Adams for providing funds to underwrite this conference. 



COIA National Meeting 
University of Georgia, Athens 

30 May-1 June 2008 

TENTATIVE AGENDA 

FRIDAY - 30 MAY 2008 (location: TBA) 

4:00 pm - 6:00 pm COIA Steering Committee Meeting (room TBA) 

6:00 pm - 8:00 pm Social (Location TBA); 

SATURDAY - 31 5lAY 2008 (location: TBA) 

8:30 am - 9:00 am Welcome and introductions, COIA co-chairs 

9:00 am - 10:00 am PLENARY LECTURE: Dr. Brit Kerwin, Maryland Chancellor & 
Knight Commission co-chair) 

10:00 am - 10:30 am Initial discussion of National Ranking System of D1A institutions 
based on COIA values (entire membership) 

10:30 am- 10:45 am Break 

10:45 am -12:00 pm Break out groups focusing on various aspects of a National 
Ranking System 

12:00 pm - 12:30 pm Reports from morning break out groups (entire membership) 

12:30 pm - 12:45 pm Break 

12:45 pm- 2:30 pm Lunch 

1:15 pm - 2:30 pm PLENARY LECTURE with extended Q&A period: 
Dr. Myles Brand, President, NCAA 

2:30 pm - 2:45 pm Break 

2:45 pm - 3:45 pm Panel Discussion on tensions between BCS and non-BCS schools 
(Myles Brand, Brit Kerwin, Dutch Baughman, Malcolm Moran, 
moderated by Joe Kotarba) 

3:45 pm - 4:15 pm Discussion on the role of members in the upcoming membership 
drive 

4:15 pm - 5:00 pm Comments from other invited guests 



5:00 pm- 6:30 pm 

6:30 pm - -9:30pm 

8:00 pm- 8:30 pm 

Free time 

Dinner 

PLENARY LECTURE: TBA 

SUNDAY - 01 June 2008 ((location: TBA) 

8:30 am - 9:30 am PLENARY LECTURE: Dutch Baughman, Executive director 
Division 1A Athletic Directors’ Association 

9:30 am - 9:45 am BREAK 

9:45 am - 11:45 am Planning for the furore (entire membership) 

11:45 am - 12:00 pm Conference wrap-up 
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COIA RANKING SYSTEM CRITERIA (2 Mar 08 draft) 

Ao ADMISSION AND RECRUITING 

1 .General admissions policies are the same for all students, student-athletes and non-student- 
athletes. 

2. Special admissions of freshman and transfer student-athletes reflect the same philosophy as 
special admissions of non-student-athletes. 

3 ~Faculty is involved in developing and overseeing campus policies regarding recruiting of 
student athletes. 

B. ACADEMICS 

1 .Data on student-athletes’ choice of maj or are gathered and evaluated by the campus faculty 
governance body or the Campus Athletic Board and are provided to all prospective 
recruits. 

2.Academic Progress Rate (APR), Graduation Success Rate (GSR) and other available 
graduation rate data are reviewed annually by the campus faculty governance body to 
sustain processes that will improve the academic success and graduation rates of student- 
athletes. 

3.COIA assessment of APR and GSR scores 

C. SCHOLARSHIPS 

1 .Institutions have established criteria and a mechanism for revoking a scholarship. 

Do STUDENT-ATHLETE INTEGRATION 

1 .Life skills and personal development programs have been developed to integrate student- 
athletes into the rest of the student population. 

Eo ACADEMIC ADVISING 

1 .The academic advising facility for student-athletes is integrated into and reportsthrough the 
existing academic advising structure and not through the Athletics Department. 

2.Athletic academic advisors are appointed by and work for the campus academic advising 
structure and not solely for the Athletics Department. 



F. CAMPUS GOVERNANCE OF ATHLETICS 

1 .The institution has a tenured faculty-dominated Campus Athletic Board which monitors 
and oversees campus intercollegiate athletics. 

2.Major athletic department decisions (e.g., hiring of the athletic director and key athletic 
department personnel, changes in the total number of intercollegiate sports, initiation of 
major capital projects, etc.) are made in consultation with the Campus Athletic Board and 
leaders of the campus faculty governance body and appropriate faculty committee(s). 

3.The Faculty Athletic Representative (FAR) is appointed by the University President based 
on recommendation by the campus faculty governance body. 

G. FISCAL RESPONSIBILITY 

1 .The Athletic Department’s budgets, revenues and expenditures are transparent and aligned 
with the mission, goals and values of the institution. 

2.The overall annual growth rate in the Athletic Department’s operating expenditures is no 
greater than the overall annual growth rate in the university’s operating expenditures. 

3.The athletic department budget is integrated into the university general budget process 
where feasible and is evaluated by the same process as the budget for academic units. 
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Draft 2-15-08 jsn 

Proposal for a Joint Research Proj ect 
by the Coalition on Intercollegiate Athletics 

and the Cufley Center for Sports Journalism at Penn State 

ACADEMIC INTEGRITY RANKING 
OF INTERCOLLEGIATE ATHLETIC PROGRAMS 

Proposal 

To create a measure of academic integrity in intercollegiate athletics based on 
policy positions of the Coalition on Intercollegiate Athletics (COIA) and to rank or grade 
Division IA athletic programs according to those criteria. The results will be widely 
distributed to assist faculty and others concerned with reform in college sports and to 
supply potential student-athletes with useful information when selecting athletic 
programs in which to participate. Publication of the results also will highlight COIA’s 
recommendations for improving intercollegiate athletics. The rankings also could be 
correlated with existing data sets (e.g. win-loss records, APRs, athletic budgets, academic 
rankings of universities, off-field incidents) as the basis for a variety of academic studies 
on the status of intercollegiate athletics. 

Sponsors 

The Coalition on Intercollegiate Athletics and the Cufley Center for Sports 
Journalism will conduct the research and share authorship of any reports or publications 
of the results. The COlA is an alliance of 56 Division I A university faculty 
senates whose aim is to promote comprehensive reform of intercollegiate sports. The 
Center for Sports Journalism is a teaching and research unit in the Penn State College of 
Communications, the largest accredited mass communications program in the country. 
The founding co-directors of the Center are John Curley, professor of journalism at Penn 
State and retired chairman and CEO of Gannett, and Douglas Anderson, dean of the Penn 
State College of Communications and author of a leading textbook on sports j ournalism. 
The Center is the home of the Knight Chair in Sports Journalism and Society, endowed 
by the Knight Foundation. 

What COIA Would Do 

Establish the ranking criteria and algorithm. It is suggested that ranking criteria 
be based on COIA’s various policy recommendations or "best practices" in the area of 
academic integrity and quality and perhaps also in the overlapping areas of student- 
athlete welfare, campus governance of intercollegiate athletics, and fiscal responsibility. 
Data on most of these could be collected on yes/no or closed-end measurement scales, 



e.g. whether faculty participate in the selection of FARs, or whether academic advising 
for athletes is mainstreamed. 

What the Curleg Center at Penn State Would Do 

Conduct a literature review on rankings, especially in the area of sports. What 
are the pros and cons of rankings? What are the methods of data collection and 
analysis for various rankings systems? What are the policy implications of such 
a ranking? 
Inventory existing data sets in college sports and evaluate their usefulness in this 
project. 
Design the study, collect and analyze the data, and write the reports. 

The Penn State College will assign a half-time graduate assistant to the project for at 
least two semesters. In addition to the COIA Steering Committee, the primary 
investigators will be Professor Marie Hardin, the research director of the Curley Center 
and a leading scholar on sports and media, and Professor John S. Nichols, associate dean 
of the Penn State College of Communications and a founding member of the COIA 
Steering Committee. Penn State has already explored without success grant possibilities 
to help fund this project. Nevertheless, no direct costs to COIA are anticipated. 
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FOR IMMEDIATE RELEASE 

from THE COALITION ON INTERCOLLEGIATE ATHLETICS (COLA) 

http:i/www.neuro.uoregon.edui-tublitziCOlAiindex.html 

08 April 2008 

In a series of four reports beginning on March 16, 2008 the Ann Arbor News 
contended that the University of Michigan clusters athletes in programs that would put 
them on the easiest path to a degree and allows them to enroll in independent study 
courses that enabled them to pad their grade point averages. The University has denied 
any impropriety. 

The Coalition on Intercollegiate Athletics (COIA) has not investigated the 
charges; it is not our role to do so and thus we take no position on the merits and specifics 
of the allegations. 

We point out, however, that we have previously taken note of similar accusations 
at other universities and have warned of the potential for such abusive practices in the 
absence of explicit policies and controls to prevent them. Specifically, the COlA has 
called for universities to collect data on enrollment and grading patterns of students in 
individual sports programs. Such data should be designed to reveal whether there are 
clusters of athletes enrolled in identical courses or in courses with identical instructors, 
unusually high class GPAs in such courses or from such instructors, or grades 
significantly higher than predicted for athletes as compared to others in such courses or 
from such instructors. Faculty and administrators should be charged with the 
responsibility for reviewing the data and ensuring that academic integrity is not being 
compromised. We now reiterate our appeal for universities to adopt our proposals. 

The COIA has, in the past, supported the NCAA’s efforts to enhance the 
academic experience of student-athletes. Notably, the NCAA has established a program 
that requires member schools to measure the academic progress of athletes and imposes 
penalties on both teams and individual athletes who fail to meet specified standards. We 
are apprehensive, however, that some athletic departments and their academic counselors 
may be concerned more with the athletic eligibility of students than with their education. 
Schools may be enhancing the academic progress ratings of their athletes by steering 
them to courses that are not necessarily in their best academic and vocational interests, 
encouraging them to enroll in independent study courses that are not, in fact, consistent 
with the spirit and rationale for individualized research and scholarship, and by directing 
them to majors and programs that are designed mainly for athletes. 

The current controversy involving the University of Michigan once again 
underscores the importance of faculty and administrative vigilance over academic 
practices as they pertain to athletes. It points to the urgency of the reforms proposed by 
the COIA. 



For more information on COINs academic disclosure proposals, please refer to Section 
1.2 (The Primacy of Academics) in our 2007 white paper: "Framing the Future: 
Reforming Intercollegiate Athletics" paper 

(http://ww~v.neuro.uoregon.edu/-tublitz/C OIA/i ndex~html). 

This statement has been approved by the Steering Committee of the Coalition on 
Intercollegiate Athletics (http:iiw~,.neuro.uoregon.edui-tublitziCOIAiSC.html) 

Contacts: COIA Co-Chairs: Nathan Tublitz (Oregon; tublitz@neuro.uore~on_edu), 
Virginia Shepherd (Vanderbilt; (~,aol.com.) and Carole Browne (Wake Forest; 
browne@wfu.edu) 

2 
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Atlanta Hartsfield-Jackson Airport to Holiday Inn Hotel Athens - Googl...    http:iimaps.google.condmaps?f=d&lfl=en&geocode= 170621816335013... 

Start Atlanta Hartsfield-Jackson 
Airport 
6000 N Terminal Pkwy 
Atlanta, GA 30320 

lend Holiday Inn Hotel Athens 
197 E Broad St, Athens, GA 
30601 

Travel 79.6 mi - about 1 hour 35 
rains 

Get Googie Maps on yo:ur phone 

Atlanta Hartsfield-Jackson Airport Overview 
6000 N Terminal Pkwy 

-- Atlanta, GA 30320 
Dnve: 79.6 m l- about 1 hour 35 mlns 

1. Head southeast on N Terminal Pkwy toward 0.8 mi 

2. Take the ramp to 1-85 N 0.1 m= 
. . 

¯ ~ 3. Keep left at the fork, follow signs for Atlanta/I-7~ 32.9 m~ 
N/I-8~ N and merge onto I-Sfi N 36 mins 

~ 4. Slight right at GA-316 E (signs for GA-316 E/ 40.8 mi Start 
Athens/Lawreneville) 45 mins 

5. Continue on Epps Bridge Pkwy 1.5 mi 
3 rains 

6. Take the ramp onto US-78-BR E 3.4 mi 

"~ 7. Turn right at S Hull St                           285 ft 
:. :~,;= ::f;~(:.*.<;~:,:.::::::::::::::::::::::::::::::::::::::::::::::::::::::: :::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 

i Holiday Inn Hotel Athens 

__ 197 E Broad St, Athens, GA 30601 

These directions are for planning purposes only. You may find that 
construction projects, traffic, or other events may cause road conditions to 
differ from the map results. 

Map data @2008 NAVTEQTM, Sanborn 

End 

Map data @2008 NAVTEQTM, 
Sanborn 

1 of I 5/1/2008 9:45 AM 
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In the aftermath of the tragic death of North Carolina A&T football 
player Chad Wiley universities nationwide are likely to once again examine 
their policies and procedures concerning off-season workouts and medical 
coverage. And while the Thursday, May 29 edition of the News and Record 
offered a helpful overview of how young athletes might prevent heat-related 
illness, there was no mention of the well documented link between obesity 
and susceptibility to heat exhaustion and heat stroke, as well as longer-term 
medical concerns such as high blood pressure, heart disease, diabetes, and 
various orthopedic ailments. 

The still t?esh in our minds post-tragedy uproars surrounding the 
untimely deaths of Minnesota Viking lineman Korey Stringer in 2001 and 
San Francisco 49er tackle Thomas Herrion (2005) reminds us of the reaction 
we see after traffic accidents involving young children. All too often 
officials install a stoplight only after a child has been hurt. When it comes to 
the "bigger is better" message conveyed to high school and college football 
players, education officials need to proactively implement measures that roll 
minimize both short and long term health risks, and that in some cases will 
save lives. 

The 335-pound Stringer suffered severe heatstroke during a 
preseason practice session and Herrion, a 6-3, 310 pound tackle, collapsed in 
the locker room following a 49er-Denver Bronco exhibition game and died 
three hours later at a Denver hospital. Although phenomenally conditioned 
athletes carrying little body fat have suffered serious consequences from 
heatstroke, there is agreement in the medical community that extreme 
obesity leads to greater risk of heat-related illness. 

But this hasn’t stopped the trend toward bulking up tbotball lineman 
to excessive and often dangerous degrees. Where twenty years ago a 300- 
pound National Football League (NFL) player was the exception, today the 
l?Tpical NFL offensive line averages 300-plus pounds. And the obsession 
with size doesn’t stop at the professional ranks. To wit, on average offensive 
linemen from numerous Division I schools exceed the triple century mark, 
and it is no longer unusual to see high school players in the 280-300 pound 
weight range. 

So, what’s the problem? After all, professional and maw Division I 
college football players are world-class athletes at their physical peaks, 
right? But a UNC Chapel Hill research study concluding that more than 56 
percent of NFL players could be categorized as obese (at least 30 pounds 
overweight) suggests othermse. Indeed, the report notes that more than one 
quarter of all pros could be categorized as "severely obese" and at 
significant medical risk. NFL spokesman and apologist Greg Aiello 



dismissed the study’s findings because the test that measures Body Mass 
Index (BMI) does not distinguish between body fat and muscle. Fair enough. 
But when high school and college equipment managers cannot find pants 
and jerseys that adequately accommodate protruding bellies, do we really 
need results from a fat percentage caliper test to determine medically 
dangerous levels of obesity? Guilford College sports medicine professor 
Craig Eilbacher cautions that as particularly large [botball players bulk up to 
even more excessive levels, there is very often an associated increase in 
body fat content. 

One of the primary concerns surrounding the baseball steroid scandals is 
the harmful message major leaguers are sending to the nation’s youth. If you 
want to earn a ticket to "the show", you have to be willing to do what it 
takes.., even if it means injecting yourself with poison that often leads to 
long-term health maladies such as enlarged prostates and sterility. Likewise, 
the message young football players hear is loud and clear. Bigger means 
better, and really big means really good.., maybe even NFL good. So, by all 
means, super size me. 

There is some good news. State high school athletic associations and 
the National Collegiate Athletic Association (NCAA) have adopted policies 
and procedures to proactively address many of the dangers related to 
practicing and competing in extreme conditions, particularly excessive heat. 
In response to high school wrestlers rapidly losing weight to compete in 
lower weight classes, state athletic associations have passed legislation 
prohibiting male wrestlers from competing should their body fat percentage 
fall below seven percent. These and related efforts should be applauded, but 
the job is not finished. If what’s good for the goose is good for the gander, 
shouldn’t officials consider a similar approach to minimize intentional and 
excessive weight gain and its associated risks among students participating 
in high school and college football? Given recent minimum body fat related 
wrestling legislation, an important and logical step might be to assemble a 
panel of medical experts to determine a maximum body fat index for 
football eligibility. 

When it comes to the medical dangers associated with excessive 
weight and levels of body fat in amateur football players, the installation of a 
traffic light - or at least a stop sign - is long overdue. 
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1 ANALYSIS OF BCS VS NON-BCS SCHOOLS 

2 (calculations based on Steve Wieberg’s data) 

A 

3 

4 

5 

6 

7 

TOTAL 

Division 

ALL DIA 

DIA ALL SPORTS 

DIA FOOTBALL 

DIA BASKETBALL 

DIA BASEBALL 

DIA OTHER SPORTS 

8 

9 

10 

11 

12 

13 BCS CONFERENCES 

14 (ACC, Big East, PAC-10, 

15 Big 12, SEC, Big Ten) 

16 BCS ALLSPORTS 

17 BCS FOOTBALL 

18 BCS BASKETBALL 

19 BCS BASEBALL 

20 BCS OTHER SPORTS 

21 

22 

23 

24 

25 

26 

27 

28 

29 

3O 

31 

32 

33 

34 

NON-BCS D1A (3) 

NON-BCS DIA ALL SPORTS 

NON-BCS DIA FOOTBALL 

NON-BCS DIA BASKETBALL 

NON-BCS DIA BASEBALL 

NON-BCS DIA OTHER SPORTS 

NON-D1A D1 SCHOOLS 

NON-D1A D1 ALL SPORTS 

NOTES 

1. Total number of institutions is based on conference membership. Some schools however do not field teams in all 

2. the "n/a" is necessary because each school fields many more NCAA sports teams than just one; hence the percent 

35 3. The non-BCS DIA category was determined by subtracting the BCS data from the ALL DIA data. 



1 

2 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

26 

27 

28 

29 

3O 

31 

32 

# institutions 

C 

teams < 925 

D 

% under 925 

compared to total # 

of institutions # sanctioned 

320 (estimate) 725 n/a 218 

% sanctioned 

30.1% 

119i 
119i 205 n/a 84 41.0% 

119i 32 26.9% 17 53.1% 

119i 49 41.2% 20 40.8% 

119i 25 21.0% 13 52.0% 

119i 99 n/a 34 34.3% 

63i 

63i 71 n/a 17 23.9% 

63i 8 12.7% 2 25.0% 

63i 25 39.7% 7 28.0% 

63i 12 19.0% 2 16.7% 

63 i 26 n/a 6 23.1% 

56i 134 n/a 67 50.0% 

56i 24 42.9% 15 62.5% 

56i 24 42.9% 13 54.2% 

56i 13 23.2% 11 84.6% 

56i 73 n/a 28 38.4% 

201 (estimate) 520 134 25.8% 

Ii 2 
33 revenue sports. Thus the actual numbers vary a bit from sport to sport. One would have to recalculate the figu 

34 age figure is meaningless in the "all sports" category. 

35 
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2 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

G M 

# not sanctioned i% not sanctioned 

507 69.9% 

121 59.0% 

15 46.9% 

29 59.2% 

12 48.0% 

65 65.7% 

54 76.1% 

6 75.0% 

18 72.0% 

10 83.3% 

20 76.9% 

N 

23 67 50.0% 

24 9 37.5% 

25 11 45.8% 

26 2 15.4% 

27 45 61.6% 

28 

29 

30 386 74.2% 

31 

32 

33 es prior to publication to account for these differences but since there are only a few in each category, th, 

34 

35 
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12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 
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27 

28 

29 

3O 

31 

32 

33 percentages will not change radically,, 

34 

35 
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COlA meeting 
University of Georgia 
May 30-June 1, 2008 

Discussion of the COlA draft document outlining a rating system for NCAA 
Division IA schools: 

Professor Marie Hardin and COlA rep John Nichols of Penn State will be working with 
COIA on the preparation of a system that will rate schools on their athletic policies and 
procedures with respect to how well they integrate athletics into academics. They will be 
working through the Curly Center for Sports Journalism at Penn State, which will handle 
data collection and analysis. They will be doing a thorough literature search before 
undertaking the project. The work will be used in the preparation of scholarly work, but 
COIA will ultimately determine the nature and specifics of the questionnaire, and has 
ownership of the proj ect. 

Breakout groups stressed the importance of preparing a pilot survey to be administered to 
a subset of institutions, perhaps only COlA members, to refine the questions. 

Guest speakers: 

Brit Kir~van, Knight Commission co-chair and Chancellor of the University of Maryland, 
spoke of his support for the COIA initiatives outlined in the Framing the Future 
document. He addressed the importance of the NCAA enforcement of penalties for those 
schools that with teams that have received APR scores below 925. This year, 70% of the 
Division I teams below 925 cut-off score received an exemption or waiver, and did not 
receive penalties. He also discussed athletic expenditures, which he said are out of 
control. While there is a myth that not only are athletics self-supporting, but that they 
generate income for schools, of the 119 schools in division IA, only 19 had a net surplus 
in 2006-07 (and only 6 generated a net surplus over the past 5 years). The average annual 
deficit was $9 million. This only includes operating costs, not capital expenditures. From 
2004-2006 there was an increase of 23% in athletic budgets, while academic budgets 
increased only 8%. Coaches’ compensation packages are now on par with those of the 
pros. COIA needs to work with university presidents, perhaps through the Knight 
Commission, to bring about athletic reform. 

Myles Brand, President, NCAA, stated that academic reform is headed in the right 
direction. The APR scores in football and basketball are up 112 and 11 points, 
respectively. One-third of DI schools received penalties in terms of a loss of scholarship. 
If those teams remain under 925 next year they could potentially lose the opportunity to 
participate in post-season play. And if they do not improve by the third year, all of the 
teams in the entire athletic program will not be able to participate in post-season play. 
Many of the schools that did not fare well in the APR and received sanctions are 
resource-starved institutions, unable to invest as much money into athletics. However, to 



improve academic support services for athletes and to meet APR goals, more resources 
will need to be shifted from the general operating budget to athletics. Schools that 
showed significant improvement and that had a good plan for further improvement were 
granted waivers. The point is not to penalize, but to move schools in the right direction. 
Faculty can have the greatest impact on athletics reform by ensuring transparency and 
input in athletic budgets. The strength of COIA is in being a grass-roots organization and 
in finding ways to become informed and work within the campus administration. 

Dutch Baughman, Executive Director of the D 1A Athletic Director’s Association 
discussed the role of his organization. It is not under the umbrella of the NCAA, but 
works closely with the NCAA. They have created an institute for training of senior level 
associate athletic directors. They help presidents in the search for ADs. They have 
worked with the NCAA on increasing the number of minority coaches. He also discussed 
his concern that it is difficult for the NCAA to collect and compare fiscal data from 
institutions, since each has its own method of bookkeeping. He feels the biggest 
challenge facing ADs today comes from the pressures brought to bear by various 
stakeholder groups. He suggested that COIA meet with the Division IA ADs in March or 
April of this year to discuss areas of shared concern. 

BCS Panel Participants: 
Dutch Baughman- Executive Director of the Division IA Athletic Directors 
Association 
Malcom Moran - Knight Chair in Sports Journalism, Penn State 
Myles Brand - President, NCAA 
Moderator - Joe Kartaba, University of Houston 

Panel discussion: How the BCS came about was discussed. During the early 90’s 
conferences were re-aligning The previously dominant SW conference was breaking 
apart. People who ran the major bowls saw the push for play off games as a threat. The 
current bowl series came about in 1998. The BCS was an attempt to get the #1 and #2 
schools to play in a bowl at the end of the season, to determine a national champion. The 
decision wasn’t just about money, but was about the desire for the bowls to remain 
relevant. The six top BCS conferences are guaranteed slots, and there are four at large 
slots. The at large slots most often go to the BCS schools. In its first 8 years, no non-BCS 
school played in a bowl game. Non BCS schools resented being labeled a ’~non". Being a 
non-BCS school affected applications, ticket sales. 

According to Myles Brand, the real issue is the growing disparity of resources in football. 
In the last year, non-equity schools had revenue of $4.8 million/year, expenses $5.4 
million per year. Equity schools had revenue of $23.2 million/year, and expenses $13.9 
million/year (earning -$10 million/year). Football in the equity schools supports the other 
sports. But even within the equity- schools, from top to bottom, there are huge 
discrepancies. In the last year, only 19 schools made a profit in athletics; only 6 schools 
over 5 years have consistently made a profit. 



In the coming year: 

Ranking system: COIA will work with the Curly Center for Sports Journalism on a pilot 
survey as the first step towards the goal of developing a system that measures how well 
division IA institutions integrate athletics into academics. 

Membership drive: We need more members to have more leverage. Only 56 of the 115 
DIA schools that have senates are COIA members (No senate for service academies and 
BYU). Invite prospective members to attend the COIA meeting as a means of seeing who 
we are. Emphasize the opportunity COIA provides to participate in the discussion on 
intercollegiate athletics. Stress that we recognize the diversity among schools, and that 
each can determine how COIAs recommendations fit at the institution. Each institution 
has a different culture, but we share common goals. The white paper has given faculty 
leverage to move their institution in the right direction. 

We need to stress to other schools that the only way to control athletics is through faculty 
governance. Even schools that feel they have no problems can be a part of the 
conversation by serving as models for other schools. COIA offers schools an opportunity 
to participate in reform. We have established a series of guidelines for best practices, 
recognizing the differences between institutions. Issues we are concerned with include 
admissions, athletic welfare and education, and fiscal responsibility. 

Preparation of by-laws. As a part of their consideration in joining COIA, several schools 
have asked to see the by-laws of the organization. In light of the upcoming membership 
drive, by-laws should be prepared. Gain Engstrand (Minnesota) has agreed to work on a 
first draft of the by-laws. The by-laws will then have to be adopted by the member 
senates. 

COIA GOVERNANCE: Professor Virginia Shepherd (Vanderbilt) stepped down as 
COIA co-chair at the end of the meeting. The entire membership acknowledged and was 
deeply thankful for her hard work and dedication during the nearly 4 years she was co- 
chair. The current COIA co-chairs are now Professor Carole Browne (Wake Forest), 
Professor Nathan Tublitz (Oregon), and Professor Joe Kotarba (Houston), the latter of 
whom kindly agreed to transition into this position as Professor Tublitz phases out of this 
role at the beginning of next year. 
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The New Republic 
The Pivot by Jason Zengerle 
The man who commercialized college basketball reconsiders. 
Post Date Wednesday, July 09, 2008, pages 24-32 in hard copy 

One evening last fall, Sonny Vaccaro came to the University of Maryland to give a speech. This was 
not itself unusual, since he is often invited to give speeches on campuses--specifically, locker-room 
talks to college basketball players. Vaccaro is not a natural orator--he has a high, raspy voice, and his 
words run together as he rambles from one topic to the next--but young athletes almost invariably 
listen to what he has to say. As a shoe company executive, an all-star game organizer, and a summer 
camp and tournament operator, the 68-year-old Vaccaro has been one of the most powerful--and 
controversial--men in basketball for nearly three decades. He is the sport’s ultimate insider, the man 
who brokered the marriage between Michael Jordan and Nike that gave birth to Air Jordan; plucked 

a 15-year-old Tracy McGrady from basketball obscurity in rural Florida and put him on the path to 
NBA stardom; and played godfather to myriad successful college basketball coaches, most notably 

Ben Hovvland, who reportedly owes his job at UCLA to Vaccaro’s lobbying. "I helped them make 
millions and millions of dollars," Vaccaro boasts. If that help has led some critics to brand him a 
"sneaker pimp" who wields undue influence over the game, it’s endeared him to others. When the 
NBA holds its annual draft on June 26 in New York City, Vaccaro will be there as the guest of at 
least three players expected to be taken in the first round. As one of those players, O.J. Mayo, who 
began keeping Vaccaro’s counsel as a ninth-grader, has put it: "Sonny’s kind of a man in the back." 

Maryland seemed a logical venue for one of Vaccaro’s pep talks. He’s an old pal of Maryland’s 
basketball coach, Gary Williams, and the school’s team--which won the ncaa championship in 2002- 
-is stocked with the sort of elite players whom Vaccaro makes it his business to have befriended 
before they even have drivers’ licenses. But Vaccaro wasn’t at Maryland to give a locker-room 
speech. He was there to deliver a lecture to a group of students. Vaccaro, who has salt- and-pepper 
hair and dark eyebrows that frame an open, sallow face, stood at the front of a large classroom. 
Although he is most comfortable in sweatsuits and sneakers, on this evening he wore a sweater and 
dress shoes, doing his best to approximate professorial attire. Still, the 200 or so undergrads in 
attendance weren’t the automatically captivated audience he was accustomed to. "How many of you 
know who I am?" Vaccaro asked as he paced in front of the lectern. About five students raised their 

hands. "How many &you have an opinion of me?" he continued. Only a couple of students signaled 
that they did. Vaccaro was incredulous. "That’s all? None &you other guys have an opinion of me?" 
He resolved to make the best of this unusual anonymity. "That’s wonderful," he said. "That means 
tonight I have your minds. Hopefully, tomorrow morning, I have your souls." 

Vaccaro had come to Maryland to enlist the students in what he described as his "new venture." He 
had resolved that he was no longer "going to go speak to the basketball teams or the football teams 
or give them a ra-ra speech." Instead, he wanted to "go to schools and speak to kids who aren’t 
basketball players and football players"--the kids who line up and camp out in tents for tickets; the 
kids who pack the arenas and stadiums and scream themselves hoarse rooting for State U; the kids 
who, even more than the athletes, make college sports the cultural phenomenon that it is today. He 
had a simple message for them. "The NCAA," he told the students, "is the most fraudulent 
organization that ever lived." 



Last year, Vaccaro quit his job as a top Reebok executive. He shuttered his summer tournament. He 
turned out the lights on his high school all-star game. He abandoned all of the official positions and 
institutions that had made him a basketball power broker. "I left for the main reason so I could be 
free to talk, " Vaccaro told me. "I’m not selling shoes, I’m not working for anybody. If people ask 
what’s in it for me, there’s nothing now." Since making his clean break, Vaccaro has waged a single- 
minded campaign against college athletics’ governing body, the NCAA. "I’m going for the jugular," 
he says. He’s visited Harvard, Yale, and Duke, among other schools, to speak to students about the 
evils of the NCAA. He’s gone to Capitol Hill to lobby Congress to investigate the NCAA’s tax- 
exempt status. He’s buttonholed NBA players about negotiating a new collective bargaining 
agreement in such a way that it would hurt the NCAA. And he’s searched for young, up-and-coming 
basketball phenoms who might blaze a new trail to the NBA that doesn’t go through the college 
ranks. 

Vaccaro believes the NCAA is fraudulent for two fundamental reasons: The first is that the NCAA is 
more devoted to business than to education; and the second is that the NCAA makes its money by 
exploiting the talents of the young men it is supposed to be educating. "They’re not good people, the 
NCAA," Vaccaro told me. "It’s a one-sided street; all the money goes to them." Vaccaro is revolted 
by the hypocrisy that’s become engrained in the culture of college athletics--the insistence that the 
athletes are students, that the coaches are teachers (not "mercenaries" and "hired guns," as he calls 
them), and that "college sports," as NCAA president Myles Brand has declared, "is not a business." 
If Vaccaro’s life is a testament to anything, it’s that college sports is a business. And his new mission 
is to ensure that the people who contribute most to that business, the athletes, get something in 
return. "My goal," Vaccaro says, "is to get freedom for these kids." 

At Maryland, he spoke for more than an hour in a headlong rush, at some points literally frothing at 
the mouth as he tried to persuade the students about the perfidy of the NCAA. One moment he was 
complaining about the NBA’s "one-and-done" rule--which, since being instituted in 2006, prohibits 
basketball players from entering the league until they’re at least 19 and one year removed from high 
school, and which has been a boon to the NCAA since those athletes now spend that year playing 
college basketball instead of going straight to the pros. Next, he was railing against the NCAA for 
selling ESPN the rebroadcast rights to old college basketball games without giving any money to the 
athletes who played in them. Then he was off on a tangent about college football’s Bowl 
Championship Series. If Vaccaro was at times hard to follow, there was no doubting his passion. "I 
want you to carry the word," he beseeched the students. 

Vaccaro is hardly the first person to criticize the NCAA. For years, would-be reformers have 
authored reports and issued "calls to action" decrying the corrupt nature of college athletics. But, for 
all that time, the movement to reform college sports has consisted primarily of academics who are 
largely outsiders to the world of athletics; perhaps relatedly, the movement has made little progress. 
As an insider, Vaccaro presents the college sports reform movement with an opportunity that holds 
both peril and potential. At one level, Vaccaro could harm the cause of reform by sullying it. Is the 
man who boasts of having "written a check to everyone" really the person best-suited to cleaning up 
college athletics? At the same time, Vaccaro, more than anyone else in the movement, knows the 
nature of the enemy--Having once been the enemy. Vaccaro used his undeniable talents to help build 
college sports into the corrupt behemoth it is today. The question now is whether he can use those 
same talents to tear the whole thing down. 



There are people ~vho quite literally hold Sonny Vaccaro responsible for destroying American 
basketball. According to his critics, Vaccaro created a set of incentives that fundamentally retards 
the development of young American players. These players practice dunking rather than shooting 
jumpers, since lucrative shoe contracts go to the flashiest athletes, not the most fundamentally sound 
ones. They become spoiled and coddled and thus uncoachable, since the shoe companies’ desperate 
search for the next Michael Jordan leads them to shower free merchandise on players as young as ten 
years old. And then they leave college early to make millions in the NBA, even though they’re not 
yet ready for the rigors of the pro game, as their permanently occupied seats on the bench for the 
initial years of their pro careers attest. "Vaccaro’s empire and influence disrupts development at 
every level," Brian McCormick, a coach who runs a California basketball academy, has written. 
"Vaccaro’s empire turned basketball up-side down." Indeed, after the U.S. men’s basketball team 
failed to win a gold medal at the 2004 Summer Olympic Games in Athens, "summer basketball"-- 
that is, Vaccaro--received nearly as much blame for the performance as the team’s players and 
coaches. 

Vaccaro has a one-word response to the accusation that he ruined American basketball: "Bull shit." 
But he’s willing to cop to the charge that he professionalized--and, in some senses, corrupted-- 
college basketball. In fact, it’s something he’s quite proud of. That basketball is the sport in which 
Vaccaro, who has described himself as "this fat little dago," made his living is a bit of a mystery-- 
even to him. "I don’t look like it, I don’t talk like it, I don’t feel like it," he says. "All the things that a 
young basketball player was then, and is now, I wasn’t." 

Born John Paul (his mother later dubbed him Sonny for his disposition), he was a baseball and 
football star growing up in Western Pennsylvania, but a back injury curtailed any dreams he had of 
playing professionally. After graduating from Youngstown State University, he returned home and 
took a j ob teaching special education in his old school district. He also had a number of businesses 
on the side, from running sports camps to promoting rock concerts. One of the things Vaccaro did in 
his off-hours in 1964 was found an all-star game for high school basketball players called the Dapper 
Dan Roundball Classic. Although the Dapper Dan was held in Pittsburgh, it drew players from all 
over the country, making it the first national high school all-star game. As such, it became a must- 
see event for college coaches, many of whom became Vaccaro’s friends. 

In the early ’70s, Vaccaro left Pennsylvania behind (save for return trips to Pittsburgh to run the 
Dapper Dan) for Las Vegas, where he eked out a living as a professional gambler. He was still on 
the lookout for business opportunities, and, in 1977, he convinced a shoemaker friend to build some 
prototypes of a sandal-like basketball shoe he wanted to pitch to a then- fledgling Oregon shoe 
company called Nike. Nike executives weren’t interested in Vaccaro’s shoes, but they were intrigued 
by his basketball knowledge. They asked him for his thoughts about how Nike, which was then 
focused mostly on running shoes, could break into the basketball market, and Vaccaro tossed out the 
idea that forever changed college hoops: He suggested Nike pay college basketball coaches to put its 
shoes on their players. Initially, Nike didn’t have to pay the coaches much. "In the ’70s, college 
coaches weren’t making $2.5 million a year," Vaccaro says. "They were making twenty-five 
thousand dollars a year and ran a summer camp and maybe got an automobile from the local Dodge 
dealership." The promise of a few thousand dollars plus free shoes ~vas too good an offer for the 
coaches to pass up. But Nike execs were reluctant to trust Vaccaro, whom some suspected of being a 
Mafioso, with even the little sums: When he first began signing up his coaching friends in 1978, he 
had to write them checks from his personal account, into which Nike then wired money. "I was 
actually giving an illegal check to these guys, hoping it wouldn’t bounce," he recalls. By the mid- 



’80s, after Vaccaro’s strategy helped Nike boost its basketball-shoe sales from $7 million to $400 
million each year, the firm had given Vaccaro access to the company checkbook and a budget of 
$3.5 million. He needed it, since by then some coaches, such as Georgetown’s John Thompson, were 
making hundreds of thousands of dollars a year from their Nike contracts. 

Vaccaro extended his influence in other ways. In 1984, he founded the ABCD Summer Basketball 
Camp. Prior to ABCD, the most prominent summer camps, such as Five Star, consisted of a series of 
drills and scrimmages, designed to improve the campers’ skills. ABCD, by contrast, was intended to 
be a stage for the nation’s top high school players. "I wanted to give them a platform," Vaccaro says. 
He invited the top 120 to come to ABCD for a week and, after some perfunctory college-prep classes 
in the morning, scrimmage against one another in the afternoons and evenings. The camp was like 
catnip for college coaches and, increasingly, NBA scouts, who could see all the top players in the 
country in one place. Some players used ABCD as the stage on which to make the case that they 
were worthy of a scholarship from a college basketball powerhouse. Others--such as Kobe Bryant, 
Tracy McGrady, and LeBron James--used ABCD to prove that they were talented enough to go 
straight from high school to the NBA. Indeed, by the early ’90s, the ABCD camp and national 
summer tournaments of AAU teams--including one in Las Vegas that Vaccaro put on--had become 
more important than the high school season when it came to evaluating young basketball players. 

Vaccaro had made himself an integral part of the college basketball landscape. But, since his various 
activities took place at some remove from the actual schools--hi s shoe contracts were with the 
coaches; his summer camps took place when school was out--the universities could tell themselves 
that their tacit partnership with him wasn’t corrupting higher education. That changed in 1987, when 
Vaccaro signed a lucrative contract with the University of Miami to outfit all of its teams in Nike 
gear. "They finally made a deal with the devil, me being the devil and Nike being the ultimate devil," 
says Vaccaro. "We wrote the check to Miami, they paid the coaches .... That’s the day they became a 
commercial entity. That’s the day they became a business partner to a business .... That’s the day they 
sold their soul away." 

The soul-selling has only continued. The mother of all business deals in college athletics is the 
NCAA’s eleven-year, $6 billion contract with CBS to broadcast its men’s basketball tournament. 
(About 90 percent of the ncaa’s $560 million in annual revenue comes from the CBS contract.) But 
the ncaa has smaller promotional deals with other corporate entities, from The Hartford financial 
group to DiGiorno frozen pizza. Even the ladders that the winning players climb to cut down the nets 
after the national championship basketball game have a sponsor. And it’s not just promotions. For 
the past two men’s basketball tournaments, the ncaa has sought to create a new revenue stream by 
partnering with an online ticket broker, which resells Final Four tickets at hundreds of dollars over 
their face value. In other words, the NCAA is effectively scalping its own tickets. Meanwhile, 
NCAA executives pull down salaries that are more befitting of business executives than educators: 
In 2005- 2006, Myles Brand made more than $895,000. 

Of course, Vaccaro has made a small fortune off the game, too. But, even when he was working 
within the system he helped create, he had his misgivings. "Look, I play by the rules," he told The 
~,~e~, IZork Times’ Robert Lipsyte in 1997. "What I am saying is, for God’s sake, go change the rules." 
Yet, despite his qualms, Vaccaro for many years rationalized staying in the game by claiming that 
his departure wouldn’t change anything. After leaving Nike in 1991, he went on to try to do the same 
thing for Adidas and then for Reebok. Eventually, however, Vaccaro realized that his criticisms of 
the system would carry far more weight if he wasn’t part of it. "I spoke as Sonny Vaccaro the 



individual, but I also spoke for Nike, Adidas, and Reebok," he says. "So, when they said to me that I 
wanted to sell shoes, they were right, I did want to sell shoes." Now that he’s gone, Vaccaro thinks 
things have actually gotten worse. "I brought a little bit of organization to the chaos," he told me. 
"You wouldn’t believe some of the shit that’s going on nov,,." 

After his speech at Maryland, Vaccaro headed to an Italian restaurant in Washington, D.C., for a 
late dinner. He was joined by a good-sized entourage that included the mother of NBA star Grant 
Hill and a sportswriter whom he was talking to about ghostwriting his autobiography. (The book 
would presumably make for a good tie-in with the movie about Vaccaro that HBO is developing, 
with James Gandolfini starring as Sonny.) But the dining companion on whom Vaccaro lavished 
most of his attention was a staffer on the House Judiciary Committee; Vaccaro had invited him along 
for one reason. "I want to testify," he told the staffer in between slurps of soup. "I want to put my left 
hand down, put my right hand up, and say I’ll tell nothing but the truth so help me God. I’m begging 
yOU." 

The dinner was one of several conversations Vaccaro has had in the past year with people on Capitol 
Hill about potential congressional hearings into the NCAA’s tax-exempt status. Since it was founded 
in 1906 as a response to an epidemic of injuries and deaths in college football games, the NCAA has 
been considered an educational institution; as such, it has not had to pay taxes. 

But Vaccaro and others question just what sort of education student-athletes are receiving. They 
point to the number of hours they spend practicing their sport (over 44 per week for football players, 
according to one recent study) as opposed to doing schoolwork and the low rates at which they 
graduate (of the four teams in the 2008 men’s basketball Final Four, North Carolina was the only one 
that, in recent years, has graduated more than half of its players). "The tax-exempt status is premised 
on the idea that the ncaa is about educating athletes and making them better persons," says Michael 
McCann, a visiting sports law professor at Boston College. "And, according to some critics, there’s 
overwhelming evidence that’s not occurring." 

Vaccaro believes that the NCAA losing its tax-exempt status and being recognized as a business 
would force the organization and its members to compensate student-athletes beyond providing them 
with a scholarship that many of them are effectively unable to use. Even if college athletes in 
revenue- generating sports aren’t paid an outright salary--something that Vaccaro favors but 
recognizes is a long way off--he envisions other forms of compensation. He points to the revenue 
generated from the sale of the rebroadcast rights of games. "These kids should get residual s every 
time one of their old games is shown," he says. And he proposes that ifa student-athlete uses all of 
his eligibility at a school, he be given $20,000 as a "going-away present to help him pay for his first 
apartment." In short, he hopes a no-longer-tax-exempt NCAA would lay bare what he sees as the 
fundamental hypocrisy of big-time college sports. "Everyone connected to funding the NCAA is 
business-oriented," he told me. "But the people who are providing the material for the event that 
people are paying for the right to see or advertise on or be connected to are not treated as a business. 
How can that be?" 

Vaccaro is optimistic that he’ll get his congressional hearing. "They said I’m a person of substance," 
he reported back after a meeting with congressional staffers earlier this year. "We got two hours. No 
one gets more than thirty minutes." And one congressional aide recently told me that his committee 
could hold hearings on the NCAA as early as September. 



But, even if Vaccaro doesn’t manage to get the NCAA stripped of its taxexempt status, he’s pursuing 
other means to take on the organization. Most notably, he’s seeking to end the NBA’s "one-and- 
done" rule, which indirectly benefits the NCAA by forcing high school players who once would 
have gone straight to the pros to spend at least one year in college. Since the "one-and-done" rule is 
part of the collective bargaining agreement the league signed with the players’ union in 2005 that 
runs out in 2011, Vaccaro is lobbying the union members to strike a different deal in the next round 
of negotiations. "The very players who I made multimillionaires with shoe deals and draft position 
~vere the same kids who voted against allowing high school kids," Vaccaro says. "I told LeBron and 
Kobe and Tracy, ’Shame on you, because it was OK for me or others like me to help you get that 
contract, but you don’t want the next group doing it.’ And their answer to me was, ’Sonny, the older 
guys outvoted us.’ Well you know what, the older guys are going to be those guys in the next 
collective bargaining agreement." 

In the meantime, Vaccaro is looking for ways to circumvent the "one-and- done" rule. The most 
promising avenue lies overseas. Two years ago, he was on the verge of brokering a deal for two 
American high-school stars to play one season for a professional team in Israel, but he scotched the 
idea because of Israel’s conflict with Hezbollah. "The guy from the team was telling me, ’Sonny, the 
bombs don’t come to Jerusalem,’ but I couldn’t let them go there," Vaccaro recalls. (Both players 
went to college instead.) Vaccaro is now looking for other young hoops phenoms who’d be 
interested in playing overseas for the year they’d otherwise be in college before coming back to enter 
the NBA draft. "I need Jackie Robinson; I need a guy who can stand this," he says. "And I think I’ll 
have one." 

Vaccaro has so many brainstorms about how to beat the NCAA that he has trouble keeping his 
focus. In one conversation, he told me that he had the organization "by the balls" because he was on 
the verge of launching a basketball academy for hoops phenoms that will obviate the need for them 
to play in college. A few months later, he told me that he was no longer interested in the academy 
because now he had the NCAA "by the nuts" on its tax- exempt status. Once, when I asked him 
about his plan to send players to Europe, he replied, "My quote is, it can never work," before, in the 
next breath, telling me that he had discovered his Jackie Robinson--a talented high school 
sophomore with a strong family situation and sufficient smarts that "he’d be able to do it because of 
hi s background." At times, I found myself reminding Vaccaro of ideas he had tossed out but 
evidently forgotten. Still, the mere fact that he’s churning through so many ideas should have the 
NCAA worried. After all, Vaccaro’s genius doesn’t lie in careful planning or even rationality. His 
success stems from spur-of-the-moment improvisation-- from pitching Nike on a shoe but winding 
up selling the company on a promotional strategy. "This is how my mind works, this is what I do," 
he explains. "Everything I did, I didn’t know what I was doing until the minute that I did it." 

Perhaps the most important quality Vaccaro lends to the movement to reform college sports--other 
than his insider status--is his energy. In April, he traveled to the University of Memphis to speak at a 
three-day conference being held by the College Sports Research Institute (CSRI). The academics 
who study-- and advocate for reform in--college sports tend to be a beleaguered bunch, disrespected 
both by their colleagues (who view their field as modish at best and frivolous at worst) and by their 
research subjects (who view them as pointy-heads). Indeed, the CSRI itself was on the verge of 
leaving the University of Memphis for the University of North Carolina because its director feared 
that it wasn’t being taken seriously due to the "nonacademic image" of the school’s basketball team. 
The night before Vaccaro’s talk, the speaker delivering the conference’s opening address began his 



remarks with a fictional wire sew-ice article about the 2058 CSRI conference whose theme would be 
"Looking back at 50 years of failed reform of college sports." 

Although Vaccaro was once the scourge of the sports-reform movement, he’s now a member in good 
standing. "I’ve got a whole new line of friends," he boasts, "people who’ve written dissertations and 
books." Meanwhile, the coaches who make up Vaccaro’s old line of friends are keeping their 
distance. "Only two or three of them have ever called me and commended me for what I’m trying to 
do, " he says. "I don’t think ifI ever get to Congress, any of them will be on my right-hand side or 
my left-hand side saying, ’Give freedom to these kids.’" 

But Vaccaro is more like a coach, and less like so many of his new academic (or, as he calls them, 
"academician") friends, in that he’s not yet resigned to defeat. When it was his turn to address the 
conference, Vaccaro essentially delivered a locker-room talk. "You’ve got to stand up," he shouted 
from the well of a massive lecture hall as some of the conference attendees shifted uncomfortably in 
their seats. "You can’t damn win by just having a damn meeting and then forgetting about it 
tomorrow morning. The only way you win is to step out. Step out! What, are you afraid of your 
presidents? Are you afraid of your athletic directors? Are you afraid of the media? ... Why are you 
afraid of these people?" Vaccaro didn’t just question his new friends’ courage; he questioned their 
commitment and even blamed them for the problem they wanted to fix. "You people let it happen 
because you people are the ones who are conscious that there’s something wrong. There’s nothing 
wrong. The only thing wrong is you don’t fight. You’re satisfied. You’re as bad as they are. You 
know what? I know who they are. I don’t know who you are .... This happened right in front of your 
eyes. C’mon people! I mentioned all the accolades and the honors you’ve got, the degrees you have. 
You’ve got doctorates for everything from your toenails to your mind. Then do something with it!" 

Vaccaro calls his crusade against the NCAA a "mom-and-pop" operation, and he means it literally. 
He runs it with his wife and business partner, Pam, from their home in a gated community in 
Calabasas, California, just north of Malibu. Vaccaro’s office is decorated with mementos from his 40 
years in the business of basketball: the pair of sneakers Michael Jordan wore on the night he won 
one of hi s NBA championships; a Dick Vitale bobblehead doll; glossy color photos of himself with 
seemingly every major basketball star of the last few decades. But just behind Vaccaro’s desk hang 
some more recent additions to his wall of fame: arty black-and-white pictures of Roberto Clemente, 
Muhammad All, and Jesse Owens. They were gifts from Pam who gave them to him, he explained 
when I visited him at his home not long ago, "because they all stood for a cause." 

Vaccaro’s cause is, in part, about leaving a legacy larger than that of a sneaker pimp. "I’ve got a nice 
life," he told me as he sat on a couch in his office, attired in his customary sweatsuit and slippers. 
"I’m sixty-eight, I’ve got a beautiful wife, I’ve got good friends. No one’s paying me now. But that’s 
the beauty of it, because what are they going to say now? I’m not trying to sell Nike shoes now." But 
his bigger cause is the players. "Everything I have, they gave me," he said, "all these kids." As he 
told the academics in Memphis, "On a personal level, I owe it to them, you don’t." 

Vaccaro has four children from a previous marriage, but he left them and their mother when he 
moved from Pittsburgh to Las Vegas. "I was more a wandering person than I was a family person," 
he says. He and Pare have no children, but it doesn’t take Freud to recognize that they view the kids 
who’ve gone to their camps and played in their tournaments and worn their shoes as their own. The 
pool in the Vaccaros’ backyard isn’t for Sonny or Pam (neither swims) but for the basketball players 
who visit. "It’s so neat to see the city kids get a chance to get in the water," Pam told me. Even kids 



who don’t play basketball interest Vaccaro. When he goes to universities, he gives out his unlisted 
phone number to any student who approaches him with a question about breaking into the industry.. I 
actually benefited from Vaccaro’s kindness myself when, as a 17-year-old whose basketball 
ambitions had topped out at the JV level but who had dreams of being a writer, I penned a letter to 
Vaccaro asking if I could cover his ABCD camp for my high school paper~ He wrote back and 
offered me total access to the entire weeklong camp. "Take Care And Always Be Fair," he signed the 
letter, "Sonny." 

Of course, Vaccaro has a somewhat reductionist view of parenting--and of life. "Other than your 
health, the only thing that differentiates ourselves from anyone is the capitalistic game, the ability to 
earn money," he told me, "because money dictates the way the world is." Which is why Vaccaro has 
been so unsentimental about the advice he’s offered to all of the young players he’s counseled over 
the years: to make money off their talents as soon as they can. Even the players he advised to turn 
pro before they were ready and whose careers bottomed out, he insists, didn’t make a mistake. "The 
worst thing that could happen here, you’re going to have about twelve million dollars in the bank 
before they find out you can’t play," Vaccaro says. "You can’t logically sit here and tell me, the 
people that I was talking to, that they could have expected to earn, legally, ten to twelve million 
dollars in their lifetimes." 

Vaccaro’s take-the-money-and-run attitude has made him privy to many, if not most, of college 
basketball’s dirty secrets. Perhaps more than any person in the sport, he knows which players get 
paid how much and by whom, which players go to class, and which players are functionally 
illiterate. Indeed, the surest way Vaccaro could bring down the NCAA ~vould be for him to reveal 
what he knows. But it’s a step he refuses to take. "The story will be the kid can’t read or write, it 
won’t be that the university perpetuated the myth that he was a student," he says. "The kid’ll get 
screwed." 

But just because Vaccaro won’t say what he knows publicly doesn’t mean he isn’t pained by it 
privately. In fact, Vaccaro is no longer even much of a basketball fan. Once upon a time, he watched 
all the games and traveled with the teams whose coaches and players he was particularly close to. 
Sometimes, he’d retreat to the bathroom if the game was tight to throw up and flush the toilets to 
drown out the noise from the crowd. These days, Vaccaro hardly watches any games at all. On the 
night I visited him, the NCAA tournament was going on and my favorite team, the University of 
North Carolina, was playing I’d just assumed that I’d watch the game with Vaccaro during my visit. 
But he refused. The game he once loved now almost disgusted him. "No one gives a shit when the 
nine o’clock game starts how these kids got on the court," he told me. "They just care who wins or 
loses." As he complained to the academics in Memphis, "I’m tired of my good friend Dickie V. 
telling me about Diaper Dandies. I’m tired of everyone telling me about the Chrysler player of the 
day twenty-five times. I’m tired of it. They just keep selling these kids and their achievements, 
minute after minute, day after day, month after month, year after year." 

And, yet, Vaccaro can’t totally separate himself. Indeed, he intends to spend his last days enmeshed 
in the game so that he can change it. "You ever see The Outlcm, Josey Wales?" he asked as we spoke 
in his office. While I itched to find out the score of the Carolina game, he began to reenact the scene 
in which a bounty hunter, after initially agreeing to stop his pursuit of Wales in exchange for his life, 
changes his mind and returns to try to capture Wales. "Here’s the line," Vaccaro said, as he stood in 
the center of his office, bouncing up and down on his toes. "He looks at Josey and he says, ’I had to 
come back.’ And then they draw and Josey kills him." He seemed momentarily deflated, as if he 



realized he was analogizing himself to a dead man. But he continued. "The point is, I had to do this," 
he said. "I’ve lived that life. I’ve chased these people, I’ve been belittled and berated for forty-five 
years, and that’s fine, because I ended up OK. But I’m saying to you, I had to come back, I had to do 
this. I have to do it." 
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Posted by fwslusser 

What? Nothing about the Fresno State Bulldogs baseball team and parallels to Obama? What is this? 

Posted by Chris M. 

How about collective bargaining rights for college athletes, at least in the revenue-generating sports? 
The players’ unions in professional sports have not done a fantastic j ob of representing their 
members, but they’ve certainly helped the players get a piece of the pie. Obviously the colleges 
would argue that basketball players are students rather than employees, but I think it would be a 
huge embarassment to college athletics to have to argue that in front of an NLRB panel (and -- 
assuming the NLRB rules in favor of the athletes, which I think a Democrat-appointed NLRB would 
-- ultimately the Supreme Court). 

Posted by Crock1701 

Sorry Jason, he’s not reconsidering anything: Dumping on the NCAA and the NBA Age Limit is a 
way for him to continue his own lucrative business as the guy who hooks up High School Phenoms 
with fame, the shoe companies, and the NBA. The one year rule lets some actual performance meet 
with the hype: Derrick Rose looks to be #1 not on reputation but his performance in leading 
Memphis to the national title game (never mind that save one 5 minute burst, he all but disappeared 
once he got there. Durant blasted to the top of draft charts last year because of his exceptional 
college performance, and Oden stayed there with his. He wants to destroy the NCAA not because of 
some great change of heart but because it’s a rival for his business interests. His solution to the poor 
Academic condition of many NCAA athletes is to not teach them at all! If he can hook Jennings up 
to Europe, or create his own traveling all star team of 19 year olds, that’s more money in his pocket. 
He may have a troubled relationship with the game itself, but his crusade is nakedly self interested, 
and hardly noble. 

Posted by Charlie 

Vaccaro may be on to something with his suggestion that players use the international leagues in 
their year between high school and the pros. Salon.com’s King Kaufman mentions one player, 
Brandon Jennings, who is considering this very option: 
http://www.salon.com/sports/daily/feature/2008/O6/24/age_limit/index.html. I think it’s a great idea. 
I also like the proposal (I believe it was Gregg Easterbrook’s idea, actually) that schools honor 
players’ scholarships for four years after their eligiblity ends. This way those student-athletes unable 
to complete their studies while playing actually have the opportunity to get their degrees, rather than 
having the universities kick them to the curb once the schools can’t make money off the athletes. (I’d 



also say that schools should lower the number of required credits for athletes by one class for every 
semester their sports are in season.) This may lay bare the falsity of the student-athlete conceit (and 
it doesn’t do much for the student-athletes who actually do go to class and graduate), but extending 
and honoring players’ scholarships is a way of saying that the schools care about these young 
athletes’ educations. 

Posted by JWL2672 

The NCAA is a load of "horse-hooey." Students barely able to read are admitted to Yale because of 
their 3-point range while uber-nerds are rej ected for lack of "community service." This country 
needs a whole lot more nerds than it does another Olympic bball medal. Although this Vaccaro 
fellow sounds like a toad himself, he’s right that the NYAA are a bunch of hypocrites, along with the 
colleges themselves. Selling all sorts of merchandise and pretending to care about their student- 
athletes. All the ~vhile, socially-graduating them. It was an absolute boon for the NCAA when the 
NBA forced their players to at least have one year of college experience. The trend had been towards 
skipping college altogether. Hey man, college isn’t for everyone. If your entire life will be spent 
putting a ball in a hole, how does knowing about Zambian potter}, help your life? 

Posted by NCSA Sports 

OK. Division I Men’s hoops and to a lesser extent football are ruled by corporate interests. But, you 
can’t tell me that every other athlete Playing other sports and in different division levels is being 
played by the NCAA. Sonny has surounded himself with millionaires like Phil Knight, Michael 
Jordan, John Thompson, various agents and other top earners in Mens basketball. He has clearly lost 
site of the real athlete that wants nothing more than an education and the chance to continue palying 
the sport they love. 

Posted by Chris M. 

Crock1701: "The one year rule lets some actual performance meet with the hype". Whether or not 
NBA teams are dumb to draft kids right out of high school, it’s clear that there are NBA teams that 
~vant to draft kids right out of high school. The one-and-done rule is a cartel of NBA teams agreeing 
not to pay for development of players. Let the free market in! 

Posted by sportdoc62 

Thank you, Jason Zengerle, for focusing this piece on NCAA college basketball, since that sport and 
BCS football are the heart of the complex problems that evidently now-trouble Vaccaro’s 
conscience(and built the pool at his comfortable home). As a faculty member, the faculty athletic 
representative at my university, and a voting member of the NCAA, I have become quite familiar 
with the NCAA, its machinations and its contradictions. I have both worked with and played golf 
and eaten dinner with NCAA employees and executives. Sonny Vaccarro is not wrong about the 
appalling hypocrisy of the NCAA. He is not wrong about the organization’s duplicity and the sense 
of entitlement among its elites. I do wonder what he knows about the larger picture of NCAA 
college sports and how knowing more about that picture might color his arguments before members 
of congress. The men’s ncaa basketball tournament and the CBS contract that funds the NCAA’s 
high visibility president and its nauseating media campaigns are made possible by and contribute to, 
a combination of two things: 1. A defacto cabal of big conferences 2. A structure of organized, high 



stakes gambling among these conferences, and the smaller Division I conferences, on shares of the 
revenue. The bets, many made by universities ~vith public money and tax exemptions, are that 
expending increasing sums of money to build successful basketball and football programs will pay 
off in high revenue and visibility returns to both conferences and individual institutions. The big 
conferences are essentially "the house," since they rarely leave the "dance" empty handed. The 
smaller conferences, which hold post-season tournaments to determine who gets to compete (and 
usually lose) to the big conference schools, fight to be the top &the bottom and "revenue share" the 
scraps that come from a round 1 or 2 win. Make no mistake: This is institutionalized gambling 
among institutions of higher education. The athletes can’t gamble on any NCAA sport, but their 
institutions can gamble on their team’s prospects for success, it is appalling how much time and 
energy is spent at meetings among the leadership of small conferences (many of them having gotten 
out of the expensive football business) as they attemtpt to identify strategies for getting to the top of 
the bottom tier of conferences in men’s basketball. They discuss how to ask for increases to their 
budgets to offer (expensive) scholarships to international players, how to garner more small market, 
regular season television exposure, and how to build arenas and other facilities that will presumably 
attract recruits. The philosophy is spend money to make money. I think Vaccaro gets this picture, it 
is appalling how little time or energy is spent at conference meetings on everything else (remember 
that some institutions offer 10, 15, 20 or 25+ other sports involving hundreds of other athletes). This 

part &the picture is what Vaccaro is missing. The vast majority of NCAA athletes, albeit the far less 
exploited segments, don’t compete in high revenue sports at BCS schools with big team budgets. 
Their team’s coaches don’t have big shoe contracts; they have no chance of becoming celebrities; 
they don’t stay in hotels the night before a HOME contest; they are not driven to class in golf carts 

by academic support personnel (yes, these and other things happen at some schools)~ Instead, most 
athletes toil in sports programs that are not parts of big money enterprises, though they may be (but 
usually are not) their indirect beneficiaries, and, as testimonial to the potential promise &the 
television/revenue/gambling formula, are increasingly on cable television (it’s amazing how- much 
college lacrosse one can watch on cable). University presidents sign off on all this and university 
faculty, as a whole, remain largely aloof, having plenty of other things to do. Exaggerating this is the 

fact that most athletics departments (sans the University of Memphis) are parts of entirely seperate 

non-academic arms &universities (like bookstores and the food court in the student union) over 
which faculty have little control (another problem for the tax-exempt status arguments--see S. 
Zimbalyst’s "Unpaid Professionals"). A number of presidents and chancellors, quite understandably, 
have little interest in anything other than the ceremonial elements of their athletic programs (if even 
that) and otherwise hope the thing at least breaks even and doesn’t earn them bad publicity. The bad 
news is that, like most gambling enterprises, college athletics programs amost never fund themselves 
entirely with revenue they earn via television, gate receipts, and corporate sponsorships etc. Indeed, 

a study discussed in the Chronicle of Higher Education last month showed ~vhat many of us have 
kno~vn for a long time--the vast majority, even the "big time," high profile programs, lose money 
(i.e. they spend more than they make in revenue) and are consequently subsidized by student fees 
and public funds. Arcane accounting techniques and the ability to hide these expenses in university 

budgets in the hundreds of millions of dollars help to make the expenditures look relatively 
innocuous~ Of course the "visibility" and alumni and booster goodwill arguments help divert 
criticism as well. Vaccarro’s public comments have sho~vn that he knows next to nothing about the 
academic elements of this picture. I wonder what he could say about the Academic Progress Rate 
reports NCAA institutions must submit each semester--reports that reveal publicly the team-by-team 
retention and academic eligibilty rates of athletes--rates that are attached to scholarship reductions in 
programs not maintaining 50% graduation rates. University presidents are largely responsible for the 
APR system’s existence, and faculty and academic officials are responsible for completing these 



reports. So, while Vaccaro may be correct about low graduation rates, I wonder what his view is of 
APR. I wonder what he knows about the graduation rates of all college students in comparison with 
those college students who are athletes. (Ineed, I wonder how many departments of business 
administration or electrical engineering track how many of their majors stay academically eligible, 
return each semester, and graduate in 5 years. I wonder how willing deans and department chairs 
would be in having graduation rate data publicized in the national press.) It is not at all unusual for 
athletes to exceed the graduation rates of non-athletes at universities. This is in no way an apology 
for exploiting the athletic talents of academically marginal athletes, though the contemporary forms 
of this are not often discussed. Of course, this takes place and is reprehensible, it is a reminder, 
however, of the larger context in which these problems occur. This larger edifice of NCAA sports, 
the member institutions and the numerous programs, coaches and athletes, that are not part of the 
basketball/football wagering enterprises, have to be part of this discussion as well. Sonny Vaccaro 
might want to speak to the head coach and athletes of the swim team the next time he is in College 
Park and get them invited on his next visit to the Capitol. 

Posted by Crock1701 

Market, schmarket: The teams themselves have collectively agreed on a minimum requirement for 
their employees before hiring them. Their minimum age agreement is hardly a cartel (though it 
solves a collective action problem). If Microsoft agreed that it required a master’s degree or some 
such before someone could work there is that a cartel? And the one and done has had advantages: 
Look at someone like Brandon Rush, who nearly went to the pros from high school. Going to 
college, and eventually staying for three years helped him mature as a person and player, where he 
developed into a standout defender. Going to college did him some good. Also, JWL, as a recent Eli 
graduate, who’s had classes with multiple j ocks of all persuasions, they may not be as hyper-smart as 
some of my other classmates, but they can certainly read and do many other things. Indeed, 4 years 
of watching the basketball team over in Payne Whitney have shown that they still really can’t hit a 
three pointer. Bitter about getting rej ected much? 



FOR IMMEDIATE RELEASE 

from THE COALITION ON INTERCOLLEGIATE ATHLETICS (COLA) 
http://www.neuro.uoregon.edu/,--tublitz/COI,adindex.html 

21 July 2008 

In the fall of 2003, the NCAA instituted the Academic Progress Rate (APR) as a measure of the 
academic success of an institution’s division I athletic teams. The APR takes into account two 
factors, eligibility and retention. An APR score of 925 out of 1000 corresponds roughly to a 50% 
graduation rate. The purpose of the APR is to provide an incentive for division I schools to focus 
on the student-athlete’s education, and not just his or her athletic performance. Teams failing to 
reach 925 may receive NCAA sanctions, including loss of scholarships and restrictions on 
practice time for short term violations and banishment from post-season competition for repeat 
violators. 

This spring the NCAA released the first four-year APR scores for all Division I teams. 
Substantial progress has clearly been made. The number of teams with failing APR scores has 
declined since the NCAA began collecting data four years ago. 

The Coalition on Intercollegiate Athletics (COIA), an alliance of faculty governance bodies from 
56 Division IA schools, strongly supports the efforts of the NCAA to promote student-athlete 
academic welfare through the APR, and applauds the progress that has been made. 

We strongly believe, however, that in order for the APR to continue to function as intended, 
penalties must be imposed on those teams failing to meet the 925 minimum standard. Only 107 
or 30% of the division I football, basketball and baseball teams with APR scores below 925 
received penalties. That means that 70% of teams with failing APR scores avoided penalties. The 
mere threat of penalties is not sufficient to produce the desired increase in student-athlete 
academic performance. The threatened penalties must be consistently imposed on teams not 
meeting the APR minimum. Moreover, questions of fairness are appropriately raised when some 
teams are penalized, but not others. 

Since its inception in 2002, COIA has been a faculty voice promoting the integration of athletics 
into the academic values and goals of higher education. Faculty support is critical for the NCAA 
as it receives pressure to lighten or eliminate sanctions for underperforming schools. At the same 
time, it is imperative that the NCAA support faculty, efforts to maintain the academic integrity of 
intercollegiate athletics. 

Thi s statement has been approved by the Steering Committee of the Coalition on Intercollegiate 
Athletics (.h...t..t..p.]./..~!:...n....e...t.~.r...~...:..t.1..~...r....e..g.~....n...:..e....d..t..~..~.[~.~[i.~.Q~[~.~.~.~) 

Contacts: COIA Co-Chairs: Nathan Tublitz (Oregon; tublitz@neuro.uoregon.edu), and Carole 
Browne (Wake Forest; browne@wfu.edu) 



The Coalition on Intercollegiate Athletics (COIA) is an alliance of 5fib NCAA Football 
Bowl Subdivision (FBS, formerb7 Division IA) university faculty senates whose aims are 
to engage faculty with the issues of intercollegiate athletics reform, and share ideas on 
how reforms can be implemented at their institutions. 

COIA, in conjunction with the Curly Center for Sports Journalism at Pem~ State 
University, is in the process of developing a rating system that will assess and compare 
the integration of athletics into the academic goals and mission of NCAA FBS schools. 
The purpose of the rating system is twofold_.’; first, 1~) to NgNight bri~’~g attentio’~ to 
schools doing a goodjob of those schools whose best practices are integn’ating athletics 
into iheir academic mission nsi~g best practices: and. 2"~ ....... ’ ~’~ ...... ~-~ a!igned ,~,~a 

a to offer a means of self-study for institutions 
wish~ to examine the role of athletics at their schooli-~:m-i:a~-io~. 

Schools will be rated based on responses to a questionnaire that will be distributed to the 
president of the faculty governing body at each institution, and from ~?.~LtA~!2~!5’I 
~y..,.aj].0~2~..data p~%liely avafie, ble. The president of the faculty." governance body 
shotfldmay answer the questions in consultation with the campus Athletic Director_, 
andthe Faculty Athletics Representative (FAR) and other campus leaders; as appropriate. 
The surv’ey will be prepared, distributed, and analyzed by the Curly Center for Sports 
Journalism. ,,’~,-~" ..~m ~,.~ ,,~ ~,,~ ~,~ ~ 

(Toial: 20 questions) 

1. 

2. 

3. 

ADMISSION AND RECRUITING 

General admissions policies ,are the same for all students, athletes and non- 
athletes 
Average high school GPAs and SATs of incoming athletes are comparable to 
those of general freslunan student body. 
Special admissions of freshman and transfer student-athletes reflect the same 
philosophy and follow the same processes as tha~ Ibras specia! admissivn~ of non 
athletes (i.e., the percentage of student-athletes a&nitted under special admissions 
programs is appmximaiel~: s~,afi~tica!!y equivalent to their percentage in the 
general undergraduate student body.) 

B. ACADEMICS 
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1. Data on student-athletes’ choice of nmjor are gathered and evaluated by the 
campus faculty governance body or the Campus Athletic Board. 

2. Student-athletes’ courses, sections and grades are reported by sport and assessed 
by the campus faculty governance body and/or the Campus Athletic Board. 

3. The federal data on ammal graduation rates and the NCAA Academic Progress 
Rate and Graduation Success Rate data are reviewed aImually by the campus 
faculty governance body. 

C. SCHOLARSHIPS 

Ot-~+fity-};--~he-+e---a+e--e-stat->lis~g-z-fit e-~ia--ang--me-c--hanisms4~+-~e-v÷l~i~g--an 

i!-a~.:The final authority for revoking a!L_a_:t__l_~_l__e__l_~i__c___:scholarship rests with either the 
Provost or the campus chief fiuancial aid officer. 

i~.~ 2:The Faculty Goveruance Body or Campus Athletics Board performs an almual 
review to ensure that scholarship termiuations have accorded with NCAA and 
campus procedures. 

Do 

F° 

STUDENT-ATHLETE INTEGRATION 

Individual athletic competitions and associated travel are Lo____u__l__i_!_~__e___12_.scheduled to 
minimize lost class time. 
The institution has explicit written policiesl’~tit~;tie~ml pe!icie~ designed to 
rainimize lost class time are exp!icifi;+ ~e~cribe~ in writing and these are_publicly 
available. 
Athletically-related activities (e.g., formal and ilfformal practices, team meetings, 
and any activities which student-athletes are required to attend) are scheduled 
outside the prime times [’or academic classes. 

ACADEMIC ADVISING 

The academic advising facility [’or student-athletes is integrated into the existing 
academic advising structure, or reports to an academic officer of lhe existing 
academic advising structure. 
Athletic academic advisors are appointed by and work for the campus academic 
advising structure or an academic officer of the institution and not solely" for the 
Athletics Department. 

CAMPUS GOVERNANCE OF ATHLETICS 
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The voting component of the Campus Athletics Board includes the Faculty 
Athletic Representative and consists of a majority of tenured faculty members, the 
latter of whom= 

elected/appointed directly by the racMty an~or by the campus rac~ty gover~nce 
body. 

Major athletic depa~ment decisions (e.g., hiring of the athletic director 
and key athletic depamnent personnel, ctmnges in the total number of 
intercollegiate spots, inflation of ~jor capi~l projects, etc.) are ~de after 
co~ultation with the Campus AtNefic Board and leaders of the campus fac~ 
gove~nce body and appropriate fac~ co~Nttee(s). 

The Fac~ty AtNetic Representative is appointed by the UNversity 
President after co~fion with the campus faculty gove~nce body. 

4. The Faculty AtNetics Representafive~ ap~ the AtNetic Director. & cNair of the 
Campus AtNefics Board each repo~ a~ually to the ~’-~ .... ..... ~ .... ~-: ........ ~ ..... ’~ campus 
faculty governance body. 
6~ 

G. STUDENT-ATHLETEWELFARE 

f Formatted: Indent: Before: 0.5", No bullets 

[ or numbering 

1. The institution ~:;:~,s a !b,~.na! mechoani~m te assesse~ student-athlete well-being al ...... 
leasi: anmmll~’ using a process thal is:l’are independent of the Attfletics Department. 

I. ~GOVERNANCE ASPECTS OF FISCAL MATTERS RESPONSIBILITY ......... 

1. The faculty, through consultation during the athletics budget construction process 
and/or through a procedure of meaningfi~l budget review, is provided a thorough 
I’i~lancial accounting ,,r ~ r~ ....... ~o~ ..... r ............. r ~hloti~ 

2. The faculty is consulted upon or required to approve fiscal --transfers to Athletics 
from the institution’s General Fund. ................................... 
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COlA BY-LAWS October, 2008 

DRAFT 

Bylaws 

Coalition on Intercollegiate Athletics 

October 2008 

Article I. Membership, Representation, Voting Process, and Meetings 

1. The membership of the Coalition on Intercollegiate Athletics (referred to as the "Coalition" or 
"COLA" in these by-laws) shall be composed of faculty senates at NCAA Football Bowl 
Subdivision (FBS; formerly Division IA) institutions that have elected to j oin the Coalition by 

vote of their senate membership. 

2. Member senates shall be represented by their elected president/chair (or equivalent faculty 
leader/officer) and by a faculty liaison, designated by the member senate or its executive 
committee. The term of the faculty liaison to COlA shall be at the discretion of the member 
senate or its executive committee. 

[N.B., Some faculty senates are chaired by the institution’s president/chanceflor; in those cases, it is the 

faculty "chief executive" who is to serve as one of the COlA representatives.] 

[N.B., The reasons COlA instituted the liaison position (which was always recommended, rather than 

required) were that it wanted someone at each school who could be a reliable contact over time, as 

senate chairs turned over every 1-2 years, and it wanted a way to ensure that ira senate chair found 

COlA uninteresting or uncongenial, there would be someone likely to have interest in and/or knowledge 

of COlA who was co-appointed to be in touch with COLA. However, COlA is a coafition of senates, and it 

can only be sure that a senate is at least technically informed about COlA activities if membership 

correspondence goes directly to the chair. Sometimes chairs have asked to be taken off the membership 

mailing list, but that would leave COlA vulnerable, since it would not be able to confirm and assert that 

issues were conveyed to senate authority accurately. For these reasons, chairs should remain on the list 

ex officio and receive messages directly, regardless of interest or engagement.] 

3. Each member senate shall have one vote in the Coalition. The member senate may decide who (i.e., 

the senate president or COIA representative) shall cast the vote for the senate. In the absence of a senate 

decision, the senate president and COlA representative shall determine who casts the vote. 

4. The Coalition takes collective action by maj ority vote of its members. How each member 
senate determines its vote shall be decided by its COlA representatives or by the member senate 
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if it chooses to direct a vote. The Coalition may stipulate, by a maj ority of senate 
representatives, that votes of full senates are required to endorse a specific collective action. 

5. Votes may take place through and as a result of email communication, or may take place at a 
meeting of the Coalition. Votes on major matters taken at Coalition meetings must be subject to 
ratificati on by a maj ority of the full membership casting votes if less than one-half of Coalition 
members cast votes at the meeting or if a majority of the voting representatives elect to seek 
ratification. 

6. The Coalition shall hold national meetings, usually on an annual basis. All representatives 

from member schools shall be invited. 

Article II. Steering Committee 

1. The Steering Committee shall be comprised of one to two representatives from each FBS 
conference; conferences with two or fewer members or which do not nominate Steering 
Committee representatives and Independents, shall have no voting representatives but may be 
represented by a non-voting member under Article IL6.h. 

[N.B., Broad conference representation is important so that COlA can legitimately claim to speak for all 

of Division IA. As a deliberative body, moreover, the Steering Committee includes a number of active, 

non-voting consulting members, outside the structure of conference allotments, whose voices are 

important. The mechanism of ex-officio non-voting members can be used to address any difficulties 

that may arise as a result of distributing voting representation by conference.] 

2. Steering Committee members are selected by agreement of the senate representatives from 
the member schools within each conference. A Steering Committee member may 
simultaneously serve as representative from his or her senate~ The appointment process is 
coordinated by the Coalition Co-Chairs. 

3. Steering Committee members serve three-year, renewable terms. Reappointment shall follow 
the same process as for the original appointment as described in Article II.2. 

4. The Steering Committee is coordinated by the Coalition Co-Chairs, and may convene by 
email or in person. 

5. The Steering Committee shall act by maj ority vote of participating members who cast a vote 
on any particular proposal. 

6. The Steering Committee shall have the authority to: 

a. Carry on the business &the Coalition between annual meetings and act on behalf of 
the Coalition between meetings. Such actions are subject to review and modification or 
reversal by the Coalition membership at the next meeting, or by a vote of the membership 
during intervals between meetings. 

b. Interact with the NCAA and other groups. 
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c. Organize and/or participate in events that advance the goals of the Coalition as 
outlined in papers and documents it has adopted. 

c. Promote the Coalition and its activities. 

d. Draft documents that articulate faculty viewpoints, subject to the ratification of 
member representatives. 

e. Convene national meetings. 

f. Seek funding to support the activities of the Coalition as it deems appropriate or as 
directed by the members,. 

g. Direct the activities of the Co-Chairs. 

h. Appoint non-voting consulting members to the Steering Committee as appropriate. 

i. Appoint standing or ad hoc committees as appropriate. 

Article III. Officers 

1. There shall be two Co-Chairs of the Coalition, elected by the members of the Steering 
Committee. The officers are responsible for initiating and coordinating ongoing email 
discussion of Coalition issues among Steering Committee members, for convening meetings of 
the Steering Committee from time to time, as they or a majority of the Steering Committee may 
deem appropriate, and for facilitating and advancing the obj ectives of the Coalition. 

2. Co-Chairs shall serve two-year terms, beginning in alternate years. Co-chair terms may be 
renewed by maj ority vote of the Steering Committee. 

Article IV. Dues and Finances 

1. There are no dues to belong to the Coalition. 

2. The Coalition shall collect funds only to meet costs of routine activities, such as the 
coordination of annual meetings, and shall maintain no treasury. 

a. Officers and Steering Committee members shall receive no compensation for their 
activities from the Coalition. 

b. Member senates are encouraged to provide or seek local campus financial support to 
support the activities of Coalition representatives, or Steering Committee members. 
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c. Any change in the financial basis of the Coalition entailing compensation of officers 
or others, or the maintenance of a permanent treasury, shall require amendment of these 
bylaws to establish appropriate fiduciary structures. 

Article V. Adoption and amendment of bylaws 

1. These bylaws come into force when approved by a majority of COIA member senates. The 
representatives of each member senate will decide on the manner in which their member senate 
will determine its vote: whether by vote of the full senate, the senate executive committee, or the 
senate representatives to the Coalition. The decision shall be reported to the member senate. 

2. These bylaws may be amended by two-thirds of member senates participating in a vote to 
amend. The manner &voting shall be as in Article V.1. 
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Your faculty senate is a member of the Coalition on Intercollegiate Athletics (COLA), 
an alliance of faculty senates of NCAA Division IA schools that serves as a faculty 
voice in the national discussion on intercollegiate athletic reform. COIA believes that 
faculty governance plays an important role in controlling the problems that accompany 
the college athletic enterprise. COIA has established guidelines for best practices in 
athletics, focusing on the issues of admissions, athletic welfare and education, and 
fiscal responsibility. The situation on each campus is unique, yet these guidelines 
provide a means by which all institutions can examine their athletics’ policies. COIA’s 
guidelines and suggested best practices can be found in our papers posted on the COIA 
website (http:iA~.uoneuro.uoregon.edui-tublitziCOIAiindex.html). 

2009 ANNUAL MEETING! 
March 6-8, 2009 

University of Arizona, Tucson 

The 2009 COlA meeting will be held March 6-8 at 
the University of Arizona in Tucson. All member 
senates are warmly encouraged to send 
representatives. Please attend! COIA’s success 
depends in large part on the active participation of 
its members. 

How you can support COIA 

By Gary Engstrand, COIA Steering Committee 

I am tempted to urge all faculty leaders in 
institutions with maj or athletics programs to get 
their colleagues more interested in their 
intercollegiate athletics program and issues that 
affect all athletics programs across the count13,. I 
know, however, that to do so would be a waste of 
words. Most faculty, most of the time, don’t pay 
attention to athletics, and neither do their senates 
or governing committees (except for the athletic 
committee and the faculty serving on it). 

Making gains in the reform of college athletics is a 
long-term effort. College sports will not go away, 
despite repeated predictions over the last 75 years 
that they face a crisis. They face crises just about 
every year, so don’t pin your hopes on the 
enterprise disappearing; college sports simply 
have far too much public support to disappear. 
What’s needed is a group like COIA, which is 
composed of faculty leaders who may not be all 
that interested in athletics themselves but who are 
committed to doing whatever can be done to bring 
the athletics programs more in line with the 
academic goals and mission of the institutions. 
What you can do to help COIA is simply to 
continue to support it so that it can carry on its 
work with (mostly, but not always) the NCAA and 
other groups. Even more, you can ask your 
colleagues in peer institutions that don’t belong to 
COIA to join. Each school makes its decision 
differently, some by senate action, some by 
executive committee vote, but the more schools 
with maj or programs lend their vote, the more 
effectively COIA can speak as the voice of the 
faculty on insisting on reforms in college athletics. 



Upcoming vote on COIA by-laws FAR meeting, Dallas, 2008 

Through discussions held at the annual meeting, 
the COIA steering Committee has prepared by- 
laws that will be distributed to member senates for 
approval this fall. 

Report of the 2008 annual meeting: 

Professor Marie Hardin and COIA rep John 
Nichols of Penn State will be working with COIA 
on the preparation of a system that will rate 
schools on their athletic policies and procedures 
with respect to how well they are in accordance 
with the goals of the COIA white paper "Framing 
the Future". They will be working through the 
Curly Center for Sports Journalism at Penn State, 
which will handle data collection and analysis. 

There were several guest speakers at the meeting. 
Britt Kirwan, Chair of the Knight Commission, 
and Chancellor of University of Maryland, spoke 
of hi s support for the COIA initiatives outlined in 
COIA’s 2007 f+ammg~ the Future white paper. 
Myles Brand, President of the NCAA, discussed 
the importance of faculty support for the NCAA’ s 
APR (Academic Performance Ratings) that were 
due to be released in the spring, in light of 
possible resistance from coaches and athletic 
directors. Dutch Baughman, the Executive 
Director of the D 1A Athletic Director’ s 
Association, discussed how his organization 
worked with the NCAA. 

The speakers were followed by a panel discussion 
on the history and impact of the BCS. Panelists 
included Myles Brand, Dutch Baughman, and 
Malcom Moran, who holds the Knight Chair in 
Sports Journalism at Penn State University. The 
panel was moderated by Joe Kotarba, the COIA 
representative from the University of Houston. 

To contact the COIA Co-Chairs: 

Carole Browne - browne~wfu.edu 
Nathan Tublitz - tublitz@uoneuro.uoregon.edu 
Joe Kotarba - jkotarba@uh.edu 

In its efforts to bring about change in 
intercollegiate athletics, COIA works with many 
other groups. In September, the COIA co-chairs 
attended a meeting of the DIA Faculty Athletic 
Representatives (FARs), which included a j oint 
session with the DIA Athletic Directors (ADs). 
We spoke to the DIA FARS on the histo~ and 
mission of COIA, and described our current 
initiatives. We also met outside the official 
meeting with a variety of leaders from other 
groups. This included Jo Potuto, president of the 
D 1A F ARs, Dutch Baughman, Executive Director 
of the D1A ADs, Alan Houser and Roger Caves, 
the current and future presidents of the FARA 
Faculty representatives Association, Joe Bruno, 
the Ohio State FAR and member of the NCAA 
Cabinet on Academic Performance (CAP), and 
Myles Brand and Wally Renfro, President and 
Senior Advisor to the President of the NCAA In 
each of these meetings we stressed the common 
goals we all share, and our hope that we can 
continue to work together to achieve our goals. 

Press Release 

April, 2008 
In a series of four reports beginning on March 16, 

2008 the Ann Arbor News contended that the 
University of Michigan clusters athletes in 
programs that would put them on the easiest path 
to a degree and allows them to enroll in 
independent study courses that enabled them to 
pad their grade point averages. The University has 
denied any impropriety. 

The Coalition on Intercollegiate Athletics (COIA) 
has not investigated the charges; it is not our role 
to do so and thus we take no position on the merits 
and specifics of the allegations. We point out, 
however, that we have previously taken note of 
similar accusations at other universities and have 
warned of the potential for such abusive practices 
in the absence of explicit policies and controls to 
prevent them. Specifically, the COIA has called 
for universities to collect data on enrollment and 
grading patterns of students in individual sports 
programs. Such data should be designed to reveal 



whether there are clusters of athletes enrolled in 
identical courses or in courses with identical 
instructors, unusually high class GPAs in such 
courses or from such instructors, or grades 
significantly higher than predicted for athletes as 
compared to others in such courses or from such 
instructors. Faculty, and administrators should be 
charged with the responsibility for reviewing the 
data and ensuring that academic integrity is not 
being compromised. We now reiterate our appeal 
for universities to adopt our proposals. 

The COIA has, in the past, supported the NCAA’s 
efforts to enhance the academic experience of 
student-athletes. Notably, the NCAA has 
established a program that requires member 
schools to measure the academic progress of 
athletes and imposes penalties on both teams and 
individual athletes who fail to meet specified 
standards. We are apprehensive, however, that 
some athletic departments and their academic 
counselors may be concerned more with the 
athletic eligibility of students than with their 
education. Schools may be enhancing the 
academic progress ratings of their athletes by 
steering them to courses that are not necessarily in 
their best academic and vocational interests, 
encouraging them to enroll in independent study 
courses that are not, in fact, consistent with the 
spirit and rationale for individualized research and 
scholarship, and by directing them to maj ors and 
programs that are designed mainly for athletes. 
The current controversy involving the University 
of Michigan once again underscores the 
importance of faculty and admini strative vigilance 
over academic practices as they pertain to athletes. 
It points to the urgency of the reforms proposed by 
the COLA. 

Press Release 

July, 2008 
In the fall of 2003, The NCAA instituted the 
Academic Progress Rate (APR) as a measure of 
the academic success of an institution’s division 
IA athletic teams. The APR takes into account 
two factors: eligibility and retention. An APR 
score of 925 out of 1000 corresponds roughly to a 
50% graduation rate. The purpose of the APR is to 

provide an incentive for division IA schools to 
focus on the student-athlete’s education, and not 
just his or her athletic performance. Teams failing 
to reach 925 are subject to NCAA sanctions, 
including loss of scholarships and restrictions on 
practice time for short term violations and 
banishment from post-season competition for 
repeat violators. 

This spring the NCAA released the first four-year 
APR scores for all Division I teams. Substantial 
progress has clearly been made. The number of 
teams with failing APR scores has declined since 
the NCAA began collecting data four years ago. 

The Coalition on Intercollegiate Athletics (COIA), 
an alliance of faculty governance bodies from 56 
Division IA schools, strongly supports the efforts 
of the NCAA to promote student-athlete academic 
welfare through the APR, and applauds the 
progress that has been made. 

We strongly believe, however, that in order for the 
APR to continue to function as intended, penalties 
must be imposed on those teams failing to meet 
the 925 minimum standard. Only 107 or 30% of 
the division I football, basketball and baseball 
teams with APR scores below 925 received 
penalties. That means that 70% of teams with 
failing APR scores avoided penalties. The mere 
threat of penalties is not sufficient to produce the 
desired increase in student-athlete academic 
performance. The threatened penalties must be 
consistently imposed on teams not meeting the 
APR minimum. Questions of fairness are 
appropriately raised ~vhen some teams are 
penalized, but not others. 

Since its inception in 2002, COIA has been a 
faculty voice promoting the integration of athletics 
into the academic values and goals of higher 
education. Faculty support is critical for the 
NCAA as it receives pressure to lighten or 
eliminate sanctions for underperforming schools. 
At the same time, it is imperative that the NCAA 
support faculty efforts to maintain the academic 
integrity of intercollegiate athletics. 

Edited by Carole Browne, COlA Co-Chair 
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Department of Psychology 

Sm~ Diego State Universi~ 

5500 Cmnpanile Drive 

San Diego CA 92182-4611 

http://www.psychology.sdsu.edtv’new- web/ 

Colleagues, 

This was tblwarded by a colleag ue to rnembers of the CO IA Steering Committee. I assume that some of you may hay e already seen it. 

I kelieve that it is timely and pertinent. Pressure is aheady building to "buy out" Chuck Long’s two remaining yem~ ruth a price tag of $1,400,000 rather titan giving him 

an appropriate probationmy period to establish llis own CGR as described below. I remain uneasy about the broad expansion by the faculD" of matters deemed to be 

in the purview of the faculty but I do believe that expressed goals of COL~\ are in tbe fuculty purview. Buying out unexpended contracts fuels and exaceibates the 

escalation of inappropriate expenditures fi:~r intercollegiate athletics. 

I s~aunchly support high levels of student participation in sport and physical activity as an important part of developing the whole person. Competitive intercollegiate 

sport e×periences ofl’er much to the maturation of our yonng women and men. Such iaarticipation is certainly instructionally related and may in ~)me instances be 
considered instructional. However, I do not, in general, support the a~ard of academic credit for such activities. 

I hope that we can all work together to further the development of healthy athletic programs while not only’ stemming but reversing the level of expenditures that do not 

demonstrably support tile broad rnission of our university. 

Regards, 

Fred 

The Chronicle of Higher Education 

From the issue dated October 24, 2008 
A Better Way to Measure Coaches’ Wins and Losses 

By GEIL~LD S. GURNEY mad JEROME C. WEBER 

College athletics, especially men’s basketball and football, enjoy a unique mad central role in American higller education. They bring great visibility to their ins~dtutions. 

Yet while college sports excite and electrify Inillions with performance and spectacle, their positive attributes have become increasingly tainted by scandal, as big-tilne 

programs have swelled into businesses that look more like entertainment than education. The pursuit of dollars has had a corrupting influence on every, aspect of 

student-athletes’ recruitment, retention, and graduation. 

But none of the efforts at academic reform introdnced over the past several years have involved the centraJ fignre in the recruiting m~d training of college athletes: the 

head coach. We suggest holding coaches publicly accountable for the graduation rates of their athletes. 

Why tbcus on head coaches? They are the ones who gauge their institationg priorities and academic demands, select recmit~ and convince those athletes of the fit 

between their academic preparedness and the institution’s academic expectations. It is the coaches who largely determine whether a team’s culture will encourage a 
student to engage fully in the ins~titation and seek a degree, or whether that team will judge a student-athlete based only on lliS or her athletics contribution. It is the 

coaches who have recruits sign letteis of intent, often without input from fuculty melnbers or adminis¢_rators. It is striking and unacceptable that the most importaaat 

people in the college-athletics arena have no accountability apast from their won-lost records. 

What’s more, many head coaches typically use jobs at midmajor, s~teppingstone institations to es~blish miming recounts by recruiting studem-athletes who have little 

academic promise or fit ruth the institutions. Those coaches then leave, after es*ablishing running records, for more-lucrative positions elsewhere. Colleges are then left 

with marginal s~dents who faAl to gradnate. So college presidents, too, should welcome an accurate index of prospective head coaches’ attention to recruiting 

academically capable students who can and will graduate. An accnrate measurement could support hiring or salary decisions based at least in past on the academic 
pertbrmance and graduation attributable to an individual head coach’s recruiting activities. 

We propose measuring coacheg success in recruiting student-athletes who succeed academically in college. We call that measure the Coaches’ Graduation Rate. The 

CGR, determined by tracking the graduation rate of every athlete whom a coach recruits, would establish a standard of accountability for coaches. By adopting and 

enforcing such a s~andard, colleges a~d universities ca~ make it clear that tile acadeInic life of the student is a central, not tangential, part of his or her life on the campus. 

Monitoring athletes’ academic perforulance would signal that the infftitutional fit of a potential recruit is a real consideration, in addition to the student’s athletics prowess. 

It would also serve to provide information about all institation’s acadeInic expectations and its athletes’ academic performance valuable information for recruits mid 



their lhmilies that should be part of the decision of where to attend college. 

The concept is simple: The measuremem of a Coaches’ Graduation Rate would begin with a new coach’s first recruiting class. Each student-athlete who signs a letter of 

intent or a financial-aid agreement would be assigned an identification number and attached to the coach’s CGR record. A student would have six years to graduate 

before being considered a nongraduating atlflete. Student-athletes who transfer while still eligible to play sports would be removed frown the coach’s cohort. The CGR 

would thus determine a basic "won-lost" percentage of s~dent-athletes who graduate fiom the institution to which they were recruited. If the coach is terminated and 

later takes another head-coaching position~ the CGR would remain with him or her and be renewed with each addition~1 signee. After six yems, whether that coach 

remains at the institution or leaves for another position, his or her graduation rate would be established. It is our hope that the National Collegiate Athletic Association 

would then publish the data as part of its academic-reform eilbrts. 

Some would argue that a coach is not the only factor determining a recruit’s academic success at a particular institution. That’s true. However, it is equally tree that the 

coach is an important part of the sto~3~ and, as such, should be clearly accountable for the academic aspect of a student-athlete’s college career. 

Some might also argue that our proposal doesn’t dittEr significantly from current NCAA regulations and tEderal graduation measares. But there are diil’erences: Most 

notably, the Coaches’ Graduation Rate would hold coaches accountable tbr the academic success or thilure of the s~tudents they recruit. The NCAA’s academic-retbm~ 

etti~rt~ while laudable, center on institutions and provide little or no incentive to coaches to pay attention to the academic life of the stadent-athletes they recruit. The 

NC~ZL~k also has done little to change the culture in the recruitment of footlmll and men’s basketball players. The association punishes colleges but does little to esSablish 

shared accountabiliW with coaches. 

The Coaches’ Graduation Rate is the only instmtnent that would oiler a long-term assessment of a head coach’s judgment and choices regarding prospective student- 

athletes’ academic promise, institutional fit, and rotes of graduation. For those who believe that there is inherent academic justification for athletics in colleges, such a 

measure would serve at least as a standard for accountability, and might at best be a catalyst for academically responsible behavior. 

Gerald S. Gumey is senior associate athletic director for academics and student life and an adjunct professor of adult and higher education at the UniversiU of 
OkM~oma. Jerome C. Weber is regents’ protEssor of education and lmman relations at the universit.~. 
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FOR IMMEDIATE RELEASE 

from THE COALITION ON INTERCOLLEGIATE ATHLETICS 
(COIA) 

http:i/www.neuro.uore~on.edui-tublitziCOlAiindex.html 

20 October 2008 

COlA CALLS FOR COORDINATED RESPONSE BY UNIVERSITY LEADERS 
AS ASSISTANT COACH SALARY SURPASSES PRESIDENT’S 

On October 15 the Chronicle of Higher Education reported on an assistant basketball 
coach at Kansas State University who recently received a new contract that raises his 
annual salary to well over $400,000 for the next four years, considerably in excess &the 
salary earned by the KSU President. The new contract was a reward for recruiting a 
player who spent one athletically successful year at KSU before leaving the university for 
the NBA. 

The assistant coach commented, "This just shows it’s a new day and age," and added that 
"for a long time Michael Jordan was paid just $2-million a year." The Athletics Director 
noted that he had heard no negative responses from other schools. 

The Coalition for Intercollegiate Athletics (COIA), which represents a membership of 56 
Division IA faculty senates, worries that we have indeed come to a "new day" when an 
assi stant coach is paid more than the university president for recruiting a one-and-done 
player. Higher education should quickly rethink the merits of this professional athletics 
model before it becomes a benchmark for the next round of athletic budget escalation and 

further separation of athletics from academics. While we believe this to be true 
irrespective of economic circumstances, it is a particularly compelling matter when state 
budgets are surely going to be adversely affected by the financial turmoil in the country 
(thus affecting public institutions) and when endowment returns are likely to be flat or 
declining (affecting both public and private institutions). 

We call on the leaders of our schools to join COIA in a clear expression of concern about: 

The alarming and unsustainable rise in the salary structure of athletics personnel, 
no longer limited to head coaches; 
The premium placed on recruiting top athletes regardless of commitment to 
academic success, rather than on developing sports programs that enhance the 
educational experience of student-athletes; 
The conscious blurring of the line between the amateur sports programs of 
universities and the professional athletics industry- that is marketed as 
entertainment and has profit making as its primary goal. 



COIA strongly supports the mission of intercollegiate athletics to provide educational 
enhancement, foster campus community, and sustain the engagement of alumni and the 
public with educational institutions. College sports is fun for us all. But the growing 
drive of Division IA schools to win at all costs replaces educational goals with the hope 

of profitable championships. For higher education, there is no ~vay this can succeed. 
While all schools benefit when athletics enhances education, nothing can increase the 
number of winning teams. For the vast maj ority of schools, the costs of an unsustainable 
facilities arms race and revenue generation programs modeled after professional leagues 
drain millions of dollars desperately needed to maintain academic quality~ We may see a 
better product on the field, but because of the lost opportunities in teaching and research, 
American higher education and the nation are the losers. 

Six years ago, COIA was formed as a national faculty voice for measured reform. Its 
founding aim was to support university presidents who were speaking out on these issues, 
and to contribute ideas in a spirit of flexible cooperation~ Since that time, the problems of 
college sports have only grown more severe and more complex~ Coordinated action by 
the leaders of higher education is more critical than ever, and COIA remains ready to join 
in support. 

This statement has been approved by the Steering Committee of the Coalition on 
Intercollegiate Athletics (http://www.neuro.uoregon.edu/,-tublitz/COIA/SC.html) 

Contact information: COIA Co-Chairs: Carole Browne (Wake Forest; browne~,wfu.edu), 
Joe Kotarba (Houston; Joseph.Kotarba@mail.uh.edu), and Nathan Tublitz (Oregon; 
tublitz@neuro, uoregon.edu) 





FROM THE EDITOR 
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26 November 2008 

Dr. Myles Brand 

President, NCAA 
One NCAA Plaza 
700 Washington Street 
Indianapolis IN 46204 

Mr. Dan Guerrero 
Director of Athletics 
Chair, NCAA Division I Men’s Basketball Academic Enhancement Group 
University of California at Los Angeles 

PO Box 24044 
Los Angeles CA 90024-0044 

Dear Dr. Brand and Mr. Guerrero: 

We write this letter on behalf of the Coalition on Intercollegiate Athletics (COIA) to voice our strong 
support for the views expressed in the two letters you recently received from the PAC-10 Faculty 

Athletic Representatives (3 November 2008) and the Division 1A (D1A) FARs (19 November 2008). 
Both groups raised significant concerns about the proposed recommendations contained in the 1_~5 

September 2008 "Progress Report of the Division I Men’s Basketball Academic Enhancement Group" 
(BAEG). In particular, the PAC-10 and D1A FARs point out the potential negative ramifications of 
implementing several preliminary recommendations proposed in the 15 September 2008 BAEG report. 
The D1A FAR letter also raises important concerns about the recruitment of academically under- 
prepared basketball players and the negative academic impact of the current basketball schedule which 
traverses academic-year semesters. 

Under Dr. Brand’s leadership, the NCAA has been deeply involved in improving the academic 
performance of our student-athletes by working towards gradual and positive changes in the behavior 
and culture within intercollegiate athletics. The FAR letters point to ways in ~vhich many BAEG 
proposals conflict with the NCAA’s expressed goal of raising the academic achievement levels of our 
athletes. COIA, an alliance of 56 Division 1A faculty senates whose aim is to better integrate 
intercollegiate athletics into the institutional academic mission, believes that the centerpiece of any 
NCAA academic effort must be focused on increasing the opportunities for our young student-athletes to 

succeed academically. Toward this goal, COIA strongly endorses the comments contained in the PAC- 

CO|A ~E~R~NG CO~V|]~iI~TTIEE (~ CO-~:HA~R~): CHRIS ANDERSON (TULSA); E}O~ AKiN (TExAs CHRIST|AN); 

LISSA E~ROOME (N. CAROLINA); CAROLE E~ROWNE* (WAKE FOREST); GARY ENGSTAND (MINNESOTA); 

LARRY GRAIV~LING (CONNECT|CUT); FREE) ~ORNISECK (SAN C)IEGO STATE); JOE KOTARE~A 

JO~N MASON (ALABAMA); JO~IN NIC~OLS (PENN STATE); PETER NIC~OLSON (F~AWAII); TOM PALAiMA 

(TEXAS); V|RGINIA S~EP~-IERE) (VANE)ERi~ILT); NATHAN TU~L|TZ* (OREGON); TOM WASOW 



10 and D1A FAR letters and hopes the BAEG will carefully consider the views expressed in the FAR 
letters when finalizing their recommendations. 

Sincerely, 

Carole Browne (Wake Forest) 
Joe Kotarba (Houston) 
Nathan Tublitz (Oregon) 
COIA co-chairs 
(N.B. This letter has been approved by the COIA Steering Committee) 

CC: Jo Potuto, Nebraska FAR and chair of Division 1A FARs 
L.J. Koong, Oregon State FAR and chair of PAC-10 FAR committee 
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5 Transferring data required going over many pdf documents, that work is rather cumbersome and as such, if there is 
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26 SHOULD BE ON PROVIDING SOLUTIONS TO THE ISSUES RAISED. 
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1 Source: NCAA.org 
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3 This sheet indicates that a number of programs failed in the various category or catagories and resulted in 

4 Divison One football generally has 50 to 100 player per team or 16,450 to 32,900 across all divisions 

5 D1 Football comprises of roughly 329 colleges and universities 
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24 "SAC" 
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27 "CON USA" 
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35 As a 8-Team Patriot League 
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38 As a 11-Teams Southern Conference 
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41 As a 10-Team Pacific-10 Conference 

42 "PACIFIC 10" 
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O-F 

4-P 

O-F 

6-P 

8-P 

4-F 

6-P 
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31 
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1 

2 

3 

4 

vs. 

PorF PorF 

Race: BK 

’07 Failure: 64% / Pass: 36% 

’08 Failure: 64% / Pass: 36% 

2007 

GSR 

Black 

2008 

GSR 

Black 

68% 2-F 67% 2-F 

IO-P IO_P 

59% 5-F 59% 4-F 

7-P 8-F 

52% 8-F 51% 8-F 

2-P 2-F 

57% 7-F 59% 6-F 

5-P 6-P 

51% 9-F 53% IO-F 

3-P 2-P 

78% 1-F 72% 1-F 

3-P 2-P 

84% O-F 78% 1-F 

7-P 6-P 

78% O-F 83% 2-F 

7-P 7-P 

47% 8-F 54% 8-F 

1-P 2-P 
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K M 

Race: WT 

’07 Failure: 9% / Pass: 91% 

’08 Failure: 6% / Pass: 94% 

2007 

GSR 

White 

N 

82% 1-F 85% O-F 

11-P 12 P 

81% O-F 80% O-F 

12-P 12-P 

68% 2-F 64% 3-F 

4-P 3-P 

74% 4-F 76% 1-F 

8-P 11-P 

79% O-F 79% 1-F 

12-P 11 P 

79% O-F 80% O-F 

5-P 4-P 

96% O-F 93% O-F 

7-P 6-P 

82% O-F 80% 2-F 

7-P 7-P 

75% 2-F 71% 3-F 

8-P 7-P 

2008 

GSR 

White 

1 

2 
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4 

vs, 

PorF PorF 
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2 

3 

4 

5 

6 D-1 Men’s Basketball Data (BY CONFERENCE ONLY/Non GSR Rate) 

7 Overall % of Conferences 

8 ’07 Failure: 45% / Pass: 55% 

9 ’08 Failure: 35% / Pass: 65% 

10 2007 

11 Overall 

12 GSR 

13 

14 

15 64% 

16 

17 

18 

19 65% 

20 

21 

22 

23 49% 

24 

25 

26 59% 

27 

28 

29 54% 

3O 

31 

32 81% 

33 

34 

35 87% 

36 

37 

38 75% 

39 

4O 

41 45% 

42 
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23 
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38 

39 

4O 

41 

42 

VS, 

PorF 

iScroll In ALL Directions 

2008 

Overall 

GSR 

PorF 

4-F 

8-P 

64% 5-F 

4-F 

8-P 

67% 3-F 

9-P 

7-F 

3oP 

54% 6-F 

3-P 

5-F 

7-P 

65% 3-F 

9-P 

8-F 

4-P 

56% 8-F 

4-P 

2-F 

7-P 

84% 1-F 

8-P 

1-F 

7-P 

86% 1-F 

7-P 

1-F 

7-P 

76% 2-F 

9-P 

8-F 

2-P 

44% 8-F 

2-P 
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32 
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37 

38 

39 

4O 
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1 

2 

3 

4 

vs. 

PorF 

Race: BK 

’07 Failure: 61% / Pass: 39% 

’08 Failure: 54% / Pass: 46% 

2007 

GSR 

Black 

2008 

GSR 

Black 

61% 3-F 70% 

7-P 

52% 8-F 57% 

4-P 

50% 7-F 55% 

3-P 

61% 6-F 61% 

6-P 

52% 7-F 53% 

5-P 

81% 2-F 86% 

5-P 

87% 1-F 76% 

7-P 

79% 1-F 78% 

7-P 

39% 7-F 45% 

2-P 
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13 

14 
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4-1: 

5-F 

7-P 

6-F 

3-P 

6-F 

6-P 

8-F 

4-P 

1-F 

7-P 

7-P 

3-F 

8-P 

7-F 

2-P 
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14 
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2O 
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22 

23 
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25 
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27 
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3O 
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W Y 

Race: WT 

’07 Failure: 6% / Pass: 94% 

’08 Failure: 9% / Pass: 91% 

2007 

GSR 

White 

1 

2 

3 

4 

vs, 

PorF PorF 

2008 

GSR 

White 

78%                    3-F 88% 2-F 

8-P 6-P 

84% 2-F 83% 1-F 

IO-P 11-P 

100% O-F 100% O-P 

O-P 1-P 

92% 1-F 94% 1-F 

9-P 8-P 

85% 2-F 78% 4-F 

8-P 7op 

91% 7-F 91% 1-F 

8oP 7-P 

98% O-F 100% O-F 

7-P 7-P 

68% O-F 73% 4-F 

7oP 7-P 

65% 3-F 62% 3-F 

6-P 5-P 
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3 

4 

5 

6 D-1 Women’s Basketball Data (BY CONFERENCE ONLY / Non GSR Rate) 

7 Overall % of Conferences 

8 ’07 Failure: 6% / Pass: 94% 

9 ’08 Failure: 3% / Pass: 97% 

10 2007 
11 Overall 

12 GSR 

13 
14 

15 84% 
16 
17 
18 

19 87% 
20 
21 
22 

23 54% 
24 
25 

26 80% 
27 
28 

29 79% 
30 
31 

32 84% 
33 
34 

35 97% 

36 

37 

38 79% 
39 

4O 

41 86% 
42 
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AB AC AD AE AF AG 

1 

2 

3 

4 

VS. VS. 

PorF PorF PorF 

2008 

Overall 

GSR 

Race: BK 

’07 Failure: 3% / Pass: 97% 

’08 Failure: 3% / Pass: 97% 

2007 

GSR 

Black 

2008 

GSR 

Black 

0-F 85% 0-F 84% 2-F 84% 

12-P 12 P 10-P 

0-F 87% 0-F 92% 1-F 90% 

12-P 12-P 10-P 

6-F 62% 5-F 48% 5-F 62% 

4-P 5-P 2-P 

2-F 81% 2-F 77% 4-F 79% 

IO-P IO-P 8-P 

2-F 81% 1-F 77% 2-F 79% 

IO-P 11-P IO-P 

1-F 89% O-F 85% 2-F 86% 

8oP 9-P 7-P 

O-F 98% O-F 96% O-F 97% 

8-P 8-P 8-P 

O-F 81% O-F 80% O-F 91% 

8-P IO-P 8-P 

O-F 89% O-F 76% 1-F 85% 

8-P IO-P 8-P 
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AH AI AJ AK AL AM 

1 

2 

3 

4 

VS. 

PorF PorF PorF 

Race: WT 

’07 Failure: 3% / Pass: 97% 

’08 Failure: 0% / Pass: 100% 

2007 

GSR 

White 

1-F 85% 

11oP 

1-F 86% 

11oP 

1-F 

11-P 

0-F 

12-P 

2008 

GSR 

White 

90% 

90% 

1-F 

11-P 

0-F 

12-P 

5-F 75% 1-F 100% N/A 

5oP 3-P 

3-F 88% 0-F 85% 1-F 

8-P 12oP 11-P 

2-F 87% 3-F 88% 3-F 

10-P 9-P 9-P 

2-F 83% 1-F 88% 1-F 

7-P 8-P 8-P 

O-F 97% O-F 98% O-F 

8-P 8-P 8-P 

O-F 82% O-F 90% O-F 

IO-P 8-P IO-P 

O-F 97% O-F 95% O-F 

IO-P 8-P IO-P 
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5 

6 

7 

8 

9 Note: Data Source: http://www.ncaa.org/wps/ncaa?ContentlD=7721 & http://www.ncaa.org/wps/nc 

10 

ii Please note that data illustrated on this sheet was taken directly from the NCAA.org website. This is a cumulative 

12 data sheet. 

13 

14 

15 The key focus on this sheet should be on the shaded in areas which provide the actual percentages in the category. 

16 Race data information was limited to Black and White but the NCAA.org website did have more data on Hispanic an~ 

17 Asian participants in the individual sports. This information is included in the overall information indicated in the sh~ 

18 in areas. 

19 

20 THERE IS NO INTENT TO DISTORT IN ANYWAY THE INFORMATION SUPPLIED BY THE NCAA. IF THERE IS AN ERROR 

21 TRANSFERRING THE DATA OVER FROM THE NCAA WEBSITE PLEASE KNOW IT WAS NOT DONE DELIBERATELY. THE 

22 SHOULD BE ON PROVIDING SOLUTIONS TO THE ISSUES RAISED. 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 
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44 

45 

46 

47 

48 

49 

5O 

A 

As a 13-Team Sun Belt Conference 

"SBC" 

Institution & Conference Cont’d 

Note: Acronyms .... below may be different from any 

standard applied NCAA associated descriptions; used 

51 for blue tab (right lower) purposes only 

52 

53 As a :~:~-Team Ohio Valley Conference 

54 "OVC" 

55 

56 As a 12-Team Big 12 Conference 

57 "Big :12" 

58 

59 As a 8-Team Atlantic Sun Conference 

60 "ASC" 

61 

62 As a 1 l-Team Mid-Eastern Athletic Conf. 

63 "MEAC" 

64 

65 As a 9-Team Big South Conference 

66 "BSC" 

67 

68 As a 8-Team Western Athletic Conference 

69 "WAC" 

7O 

71 As a :~0-Team Missouri Valley Conference 

72 "MVC" 

73 

74 As a 9-Team Mountain West Conference 

75 "MWC" 

76 

77 As a 8-Team Ivy Group 

78 "IG" 

79 

80 As a 10-Team Horizon League 

81 "HL" 

82 

83 Institution & Conference Cont’d 
84 

85 Note: Acronyms .... below may be different from any 
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6O 
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63 

64 
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69 

7O 

7~. 

72 

73 

74 

75 

76 

77 

78 

79 

8O 

8~. 

82 

83 

84 

85 

63% 

2007 

Overall 

GSR 

56% 

64% 

47% 

55% 

61% 

53% 

67% 

63% 

0% 

78% 

2007 

Overall 
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6O 

62 
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64 

65 
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69 
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72 

73 

74 

75 

76 

77 

78 

79 

8O 

8~. 

82 

83 

84 

85 

D 

3-F 
4op 

D-1 Football GSR Data 

vs. 

PorF 

7-F 

4-P 

4-F 

8-P 

2-F 
1-p 

6-F 

3-P 

:I-F 

2-P 

6-F 

2-P 

2-F 

4-P 

3-F 

6-P 

0-F 

0-P 

0-F 

3-P 

D-:I Football GSR Data 

vs. 

PorF 
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68 

69 

7O 
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72 

73 

74 

75 

76 
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78 

79 

8O 

8~. 

82 

83 

84 

85 

3-F 

6-P 

PorF 

7-F 

4-P 

6-F 

6-P 

3-F 

0-P 

7-F 

2-P 

3-F 

2-P 

6-F 

2-P 

2-F 

4-P 

6-F 

3-P 

N/A 

0-F 

3-P 

PorF 
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55 

56 

57 

58 

59 

6O 

62 

63 

64 

65 

66 

67 

68 

69 

7O 

7~. 

72 

73 

74 

75 

76 

77 

78 

79 

8O 

8~. 

82 

83 

84 

85 

60% 4-F 59% 6-F 

4-P 3-P 

2007 

GSR 

Black 

VS. 

PorF 

2008 

GSR 

Black 

PorF 

48% 9-F 48% 8-F 

2-P 3-P 

55% 8-F 56% 8-F 

4-P 4-P 

41% 3-F 41% 3-F 

O-P O-P 

56% 6-F 52% 7-F 

3-P 2-P 

58% 2-F 63% 1-F 

1-P 4-P 

48% 7-F -45% 6-F 

1-P 2-P 

50% 5-F 52% 5-F 

1-P 1-P 

54% 6-F 54% 7-F 

3-P 2-P 

0% O-F O% 

O-P 

85% O-F 85% O-F 

3-P 3-P 

2007 

GSR 

vs. 2008 

P orF GSR PorF 
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65 
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67 
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69 
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72 
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76 

77 
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79 

8O 

81 

82 

83 

84 

85 

K M N 

66% 1-F 67% 

7-P 7-P 

2007 

GSR 

White 

2008 

GSR 

White 

VS. 

PorF PorF 

61%                            6-F 65% 4-F 

5-P 5-P 

77% 1-F 73% 1-F 

ll-P 11-P 

53% 2-F 51% 2-F 

1-P 1-P 

52% 3-F 41% 4-F 

2-P 1-P 

60% 1-F 60% 2-F 

2-P 1-P 

60% 5-F 62% 3-F 

3-P 6-P 

75% 0-F 77% 1-F 

6-P 5-P 

75% 0-F 74% 0-F 

9-P 9-P 

0% 0-F O% N/A 

0-P 

78% O-F 81% O-F 

3-P 3-P 

2008 

GSR 

2007 

GSR 

VS, 

PorF PorF 
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44 57% 

45 

46 

47 D-1 Men’s Basketball GSR Data 

48 2007 

49 Overall 

50 GSR 

51 

52 

53 58% 

54 

55 

56 48% 

57 

58 

59 72% 

60 

61 

62 50% 

63 

64 

65 77% 

66 

67 

68 48% 

69 

7O 

72 67% 

72 

73 

74 51% 

75 

76 

77 0% 

78 

79 

80 74% 

81 

82 

83 D-1 Men’s Basketball GSR Data 

84 2007 

85 Overall 
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7O 
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74 
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77 
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79 

8O 

82 

83 

84 

85 

P C~ R 

7-F 58% 7-F 

6-P 6-P 

VS. 

PorF 

VS, 

PorF 

2008 

Overall 

GSR 

PorF 

5-F 63% 3-F 

6-P 6-P 

IO-F 52% 8-F 

2-P 4-P 

1-F 79% O-F 

7-P 8-P 

7-F 43% 8-F 

4-P 3-P 

2-F 76% 2-F 

7-P 7-P 

5-F 54% 5-F 

3-P 3op 

3-F 70% 3-F 

7-P 7-P 

5-F 60% 5-F 

4-P 4-P 

O-F 0% N/A 

0-P 

2-F 70% 2-F 

8-P 8-P 

2008 

Overall PorF 
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8O 
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82 

83 

84 

85 

53% 8-F 55% 

4-P 

2007 

GSR 

Black 

VS, 

PorF 

2008 

GSR 

Black 

57% 4-F 56% 

6-P 

38% 11-F 41% 

1-P 

70% 1-F 76% 

6-P 

53% 7-F 48% 

4-P 

71% 4-F 74% 

5-P 

39% 7-F 57% 

1-P 

66% 3-F 64% 

5-P 

47% 7-F 60% 

1-P 

0% 0-F 0% 

0-P 

70% 3-F 71% 

7-P 

VS. 

PorF 

2007 

GSR 

2008 

GSR 



43 

44 

45 

46 

47 

48 

49 

5O 

52 

53 

54 

55 

56 

57 

58 

59 

6O 

62 

63 

64 

65 

66 

67 

68 

69 

7O 

7~. 

72 

73 

74 

75 

76 

77 

78 

79 

8O 

8~. 

82 

83 

84 

85 

V 

6-F 

6-P 

PorF 
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3-P 

:I-F 
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65 
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76 

77 
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79 

8O 

81 

82 

83 

84 

85 

W Y 

80% 2-F 86% 2-F 

11-P 10-P 

VS. 

PorF 

2007 

GSR 

White 

2008 

GSR 

White 

PorF 

74% 3-F 83% 1-F 

7-P 8-P 

78% 3-F 80% 3-F 

9-P 9-P 

79% 1-F 87% 1-F 

6-P 7op 

100% 0-F 88% 0-F 

2-P 2-P 

80% 2-F 86% 1-F 

6-P 7op 

85% 1-F 61% 3-F 

6oP 4-P 

89% 1-F 87% 1-F 

9-P 9op 

63% 4-F 65% 3-F 

4oP 6-P 

0% 0-F 0% N/A 

0-P 

81% 1-F 76% 2-F 

9-P 8-P 

VS, 

PorF 

2008 

GSR 

2007 
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74% 

D-1 Women’s Basketball GSR Data 

2007 

Overall 

GSR 

86% 

90% 

87% 

65% 

83% 

76% 
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83% 

0% 

87% 

Women’s Basketball GSR Data 

2007 

Overall 
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48 
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5O 
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53 

54 

55 

56 

57 

58 

59 

6O 

62 

63 

64 

65 

66 

67 

68 

69 

7O 

71 

72 

73 

74 

75 

76 

77 

78 

79 

8O 

82 

83 

84 

85 

AB AC AD AE AF AG 

3-F 75% 2-F 76% 1-F 76% 

IO-P 11-P 8-P 

2007 VS. 

PorF 

2008 

Overall 

VS. 

PorF 

PorF GSR 

vs, 

PorF 

GSR Black 

2008 

GSR 

Black 

1-F 81% 3-F 85% O-F 77% 

IO-P 8-P IO-P 

1-F 83% 1-F 73% 4-F 76% 

IO-P 11-P 7-P 

O-F 85% O-F 76% 2-F 73% 

8-P 8-P 6-P 

5-F 68% 4-F 66% 5-F 68% 

6oP 7-P 6-P 

1-F 85% 1-F 85% 2-F 90% 

7-P 7-P 6-P 

1-F 78% 1-F 83% 1-F 81% 

6-P 6-P 5-P 

O-F 93% O-F 75% 2-F 73% 

IO-P IO-P 4-P 

O-F 82% 1-F 76% 2-F 74% 

IO-P 8-P 4-P 

0-F 0% N/A 0% 0-F 0% 

0-P 0-P 

0-F 87% 0-F 77% 2-F 76% 

12-P 10-P 5-P 

2007 VS. 

PorF 

2008 

Overall 

2008 

GSR P or F GSR 



43 

44 

45 

46 

47 

48 

49 

5O 

52 

53 

54 

55 

56 

57 

58 

59 

6O 

62 

63 

64 

65 

66 

67 

68 

69 

7O 

7~. 

72 

73 

74 

75 

76 

77 

78 

79 

8O 

81 

82 

83 

84 

85 

AH AI AJ AK AL AM 

1-F 78% 2-F 84% 1-F 

12-P 11-P 12-P 

PorF 

2007 

GSR 

White 

VS. 

PorF 

2008 

GSR 

White 

PorF 

4-F 87% 1-F 89% 1-F 

7-P 9-P 8-P 

2-F 95% O-F 94% O-F 

9-P 12-P 12-P 

3-F 90% 1-F 90% O-F 

5-P 7-P 8-P 

4-F 83% 2-F 67% 2-F 

7-P 3-P 1-P 

1-F 76% 3-F 81% 1-F 

6-P 5-P 7-P 

1-F 74% 1-F 80% 2-F 

5-P 6-P 5-P 

1-F 86% 1-F 96% O-F 

4-P 11-P IO-P 

2-F 90% O-F 88% O-F 

5-P 9-P 9-P 

N/A 0% O-F 0% N/A 

O-P 

2-F 89% O-F 85% O-F 

4-P IO-P IO-P 

VS. 

PorF 

2007 

GSR 

2008 

GSR PorF PorF 



AN 

43 

44 

45 

46 

47 Note: Data Source: http://www.ncaa.org/wps/ncaa?ContentlD=7721 & http://www.ncaa.org/wps/nc 

48 

49 Please note that data illustrated on this sheet was taken directly from the NCAA.org website. This is a cumulative 

50 data sheet. 

51 

52 

53 The key focus on this sheet should be on the shaded in areas which provide the actual percentages in the category. 

54 Race data information was limited to Black and White but the NCAA.org website did have more data on Hispanic an~ 

55 Asian participants in the individual sports. This information is included in the overall information indicated in the sh~ 

56 in areas. 

57 

58 THERE IS NO INTENT TO DISTORT IN ANYWAY THE INFORMATION SUPPLIED BY THE NCAA. IF THERE IS AN ERROR 

59 TRANSFERRING THE DATA OVER FROM THE NCAA WEBSITE PLEASE KNOW IT WAS NOT DONE DELIBERATELY. THE 

60 SHOULD BE ON PROVIDING SOLUTIONS TO THE ISSUES RAISED. 

62 

62 

63 

64 

65 

66 

67 

68 

69 

7O 

71 

72 

73 

74 

75 

76 

77 

78 

79 

8O 

82 

82 

83 Note: Data Source: http://www.ncaa.org/wps/ncaa?ContentlD=7721 & http://www.ncaa.org/wps/nc 

84 

85 Please note that data illustrated on this sheet was taken directly from the NCAA.org website. This is a cumulative 
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44 
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47 

48 

49 

5O 

52 

53 

54 

55 

56 

57 

58 

59 

6O 

62 

63 

64 

65 

66 

67 

68 

69 

7O 

7~. 

72 

73 

74 

75 

76 

77 

78 

79 

8O 

8~. 

82 

83 

84 

85 

AO AP AR AS AT AU AV 

aa?ContentlD=38757 
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FOCUS 

aa?ContentlD=38757 
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~’~ 

43 

44 

45 

46 

47 

48 

49 

5O 

51 

52 

53 

54 

55 

56 

57 

58 

59 

6O 

61 

62 

63 

64 

65 

66 

67 

68 

69 

7O 

7~ 

72 

73 

74 

75 

76 

77 

78 

79 

8O 

81 

82 

83 

84 

85 



A 

86 standard applied NCAA associated descriptions; used 

87 for blue tab (right lower) purposes only 

88 

89 As a 9-Team Big West Conference 

90 "BWC" 

9~ 

92 As a 9-Team Big Sky Conference 

93 "BSC" 

94 

95 As a 10-Team Metro Atlantic Athletic Conference 

96 "MAAC" 

97 

98 As a 8-Team The Summit League 

99 "SLC" 

~00 

101 As a 11-Team Northeast Conference 

102 "NEC" 

103 

104 As a S-Team independent Conference 

105 "IC" 

106 

107 As a 16-Team Big East Conference 

108 "BEC" 

109 

110 As a 14-Team AUantic 10 Conference 

111 "Atlantic 10" 

112 

113 As a 12-Team Colonial Athletic Association 

114 "CAA" 

115 

116 As a 8-Team West Coast Conference 

117 "WCC" 

118 

119 As a 11-Team Big 10 Conference 

120 "BIG 10" 

121 

122 AS a 12-Team Southland Conference 

123 "SC" 

124 

125 Note: Data Source: http://wwwoncaa.org/wps/ncaa?ContentlD=7721& http://wwwoncaa.org/wps/nc 

126 

127 Please note that data illustrated on this sheet was taken directly from the NCAA.org website. This is a cumulative 

128 data sheet. 

129 



B C 

86 GSR 

87 

88 

89 63% 

90 

91 

92 55% 

93 

94 

95 67% 

96 

97 

98 65% 

99 

IO0 

101 69% 

102 

103 

104 30% 

105 

106 

107 74% 

108 

109 

110 78% 

111 

112 

113 79% 

114 

115 

116 71% 

117 

118 

119 66% 

120 

121 

122 60% 

123 

124 

125 aa?ContentlD=38757 

126 

127 

128 

129 



D 

86 

87 

88 

89 1-F 

90 

91 

92 44: 

93 

94 

95 

96 3-P 

97 

98 1-F 

99 1-P 

100 

101 1-F 

102 4-P 

103 

104 1-F 

I05 O-P 

106 

107 1-F 

108 IO-P 

109 

110 1-F 

111 7-P 

112_ 

113 1-F 

114 5-P 

115 

116 1-F 

117 1-P 

119 3-F 

120 8-P 

121 

122 5-F 

123 2-P 

124 

125 

126 

127 

128 

129 



E 

86 

87 

88 

89 61% 

90 

91 

92 57% 

93 

94 

95 66% 

96 

97 

98 59% 

99 

IO0 

101 65% 

102 

103 

104 30% 

105 

106 

107 75% 

108 

109 

110 73% 

111 

112 

113 76% 

114 

115 

116 74% 

117 

118 

119    61% 

120 

121 

122 58% 

123 

124 

125 

126 

127 

128 

129 



86 

87 

88 

89 

90 

91 

92 5oF 

93 

94 

95 

96 

97 

98 1-F 

99 1-P 

100 

101 2-F 

102 4-P 

103 

104 1-F 

105 O-P 

106 

107 1-F 

108 IO-P 

109 

110 2-F 

111 6-P 

112_ 

113 O-F 

114 6-P 

115 

116 O-F 

117 2-P 

118 

119 2-F 

120 9oP 

12_1 

122 6-F 

123 2-P 

124 

125 

126 

127 

128 

129 



87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

IO0 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 

G 

Black 

H J I 

Black 

50% 2-F 47% 2-F 

1-P 

45% 6-F 46% 2-F 

2-P 7-P 

61% 2-F 59% 2-F 

2-P 2-P 

46% 2-F 47% 2-F 

O-P O-P 

50% 2-F 56% 
2op 2-P 

32% 1-F 32% 1-F 

O-P O-P 

69% S-F 78% 3-F 

6-P 7-P 

70% 3-F 64% 4-F 

5-P 4-P 

72% 2-F 69% 2-F 

4-P 4-P 

62% 1-F 67% 1-F 

1-P 1-P 

56% 6-F 59% 7-F 

5-P 4-P 

55% 6-F 69% 6-F 

1-P 2-P 



87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

IO0 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 

K 

White 

L N 

71% O-F 

3-P 

59% 4-F 

5-P 

71% 

3-P 

74% 

1-P 

78% 2-F 

4-P 

0% O-F 

O-P 

81% O-F 

11-P 

85% O-F 

8-P 

86% O-F 

6-P 

73% 1-F 

1-P 

77% O-F 

11-P 

68% 2-F 

5-P 

M 

White 

O-F 72% 

3-P 

5-F 63% 

3-P 

O-F 71% 

4-P 

1-F 73% 

1-P 

1-F 74% 

4-P 

O-F 0% 

O-P 

1-F 83% 

IO-P 

1-F 70% 

7-P 

O-F 81% 

6-P 

1-F 72% 

1-P 

1-F 78% 

IO-P 

2-F 67% 

5-P 



87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

IO0 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 

0 

GSR 

56% 

53% 

81% 

62% 

70% 

37% 

63% 

61% 

75% 

61% 

65% 

55% 



P             C~ 

86 GSR 

87 
88 

89 4-F 55% 5-F 
90 5-P 4-P 

91 

92 5-F 57% 6-F 
93 3-P 3-P 

94 

95 O-F 78% 1-F 

96 IO-P 9-P 

97 

98 4-F 65% 4-F 

99 4-P 4-P 

100 

101 4-F 72% 2-F 

102 7-P 9-P 

103 

104 3-F 48% 3-F 

105 O-P 1-P 

106 

107 7-F 59% 9-F 

108 8-P 6-P 

109 

110 6-F 64% 5-F 
111 8-P 9-P 

113 3-F 65% 5-F 

114 8-P 7-P 

115 

116 3-F 64% 3-F 

117 5-P 5-P 

118 

119 4-F 65% 4-F 
120 7-P 7-P 

121 

122 7-F 53% 7-F 

123 5=P 5-P 

124 

125 

126 

127 

128 

129 



S 

Black 

U 

Black 86 

87 

88 

89 45% 7-F 50% 

90 2-P 

91 

92 48% 7-F 52% 

93 1-P 

94 

95 75% 1-F 71% 

96 9-P 

97 

98 44% 5-F -48% 

99 2-P 

101 67% 3-F 69% 

102 8-P 

103 

104 35% 3-F 50% 

105 O-P 

106 

107 59% 7-F 54% 

108 6-P 

109 

110 58% 5-F 62% 

111 9-P 

112 

113 60% 6-F 61% 

114 5-P 

11.5 

116 58% 3-F 58% 

117 2-P 

118 

119 51% 7-F 54% 

120 4-P 

121 

122 60% 5-F 50% 
123 6-P 

124 

125 

126 

127 

128 

129 



V 

86 

87 

88 

89 

90 3-P 

91 

92 

93 

94 

95 2-1: 

96 8-P 

97 

98 5-F 

99 3-P 

100 

101 3-F 

102 8-P 

103 

104 3-F 

105 1-P 

106 

107 9-F 

108 6-P 

109 

110 7-F 

111 6-P 

112 

113 4-F 

114 8-P 

115 

116 2-F 

117 3-P 

118 

119 6-F 

120 5-P 

121 

122 7-F 

123 4-P 

124 

125 Note: Data Source: http://www.ncaa.org/wps/ncaa?ContentlD=7721 & http://www.ncaa.org/wps/nc 

126 

127 Please note that data illustrated on this sheet was taken directly from the NCAA.org website. This is a cumulative 

128 data sheet. 

129 



W 

White 

X Z Y 

White 86 

87 

88 

89 70% 4-F 73% 4-F 

90 5-P 5-P 

91 

92 57% 5-F 69% 3-F 

93 3-P 5-P 

94 

9S 94% O-F 89% 1-F 

96 8-P 8-P 

97 

98 75% 3-F 80% 2-F 

99 5-P 6-P 

100 

101 85% 2-F 73% 2-F 

102 9-P 7-P 

103 

104 50% 1-F 46% 1-F 

105 O-P 1-P 

106 

107 87% 1-F 85% 2-F 

108 8-P 8-P 

109 

110 88% 1-F 93% 1-F 

111 7-P 8-P 

112 

113 90% 1-F 96% 1-F 

114 IO-P 8-P 

115 

13.6 70% 3-F 79% 2-F 

117 5-P 5-P 

118 

119 84% I-F 88% I-F 

120 IO-P IO-P 

121 

122 77% 3-F 57% 5-F 

123 5-P 5-P 

124 

125 aa?ContentlD=38757 

126 

127 

128 

129 



AA 

86 (3SR 

87 

88 

89 73% 

90 

91 

92 79% 

93 

94 

95 92% 

96 

97 

98 73% 

99 

100 

101 96% 

102 

103 

104 49% 

105 

106 

107 84% 

108 

109 

110 90% 

111 

112 

113 87% 

114 

115 

116 87% 

117 

118 

119 88% 

120 

121 

122 64% 

123 

124 

125 

126 

127 

128 

129 



AB AC AD AE AF AG 

86 GSR Black Black 

87 

88 

89 1-F 78% 1-F 63% 3-F 61% 

90 10-P 8-P 3-P 

91 

92 0-F 80% 0-F 73% 1-F 66% 

93 8-P 9-P 3-P 

94 

95 0-F 95% 0-F 86% 2-F 92% 

96 :10-P 10-P 7-P 

97 

98        2-F 72% 2-F 82% 1-F 78% 

99 6-P 6-P 5-P 

100 

101 0-F 95% 0-F 95% 0-F 95% 

:102 11-P 11-P IO-P 

103 

104 2-F 62% 2-F 67% 1-F 69% 

105 1-P 2-P 2-P 

106 

107 O-F 85% 1-F 84% O-F 87% 

108 15-P 14-P 15-P 

109 

110 O-F 89% O-F 87% 1-F 82% 

111 14-P 14-P 11-P 

113 O-F 87% O-F 87% O-F 86% 

114 12-P 12-P 12-P 

1:16 O-F 90% O-F 73% 2-F 65% 

117 8-P 8-P 5-P 

118 

119 O-F 88% O-F 76% 2-F 81% 

120 11-P 11-P 9-P 

121 

~.22 4-F 70% 3-F 59% 3-F 67% 

123 8-P 9-P 9-P 

124 

125 

126 

127 

128 

129 



86 

87 

88 

89 3-F 83% 

90 6oP 8oP 

91 

92 3-F 83% O-F 

93 2oP 9oP 

94 

95 O-F 91% O-F 

96 8-P IO-P 

97 

98 2-F 78% 1-F 

99 5-P 7-P 

100 

101 O-F 99% O-F 

102 9-P 11-P 

103 

~.04 1-F 54% O-F 

105 3-P 3-P 

106 

107 1-F 88% 1-F 

108 14-P 13-P 

109 

1:10 1-F 97% O-F 

111 12-P 14-P 

113 O-F 98% O-F 

114 12-P 12-P 

I~6 O-F 88% 1-F 

117 6-P 7-P 

119 2-F 94% O-F 

120 9-P 11-P 

121 

122 4-F 77% 4-F 

123 8-P 8-P 

124 

125 

126 

127 

128 

129 

AH AI AJ AL AM 

White 

AK 

White 

1-F 76% 

7-P 

O-F 89% 

7-P 

O-F 98% 

IO-P 

2-F 78% 

6-P 

O-F 96% 

11-P 

O-F 83% 

2-P 

2-F 89% 

12-P 

O-F 95% 

14-P 

O-F 98% 

11-P 

O-F 88% 

8-P 

0-F 91% 

11-P 

1-F 72% 

11-P 



AN 

86 data sheet. 

87 

88 

89 The key focus on this sheet should be on the shaded in areas which provide the actual percentages in the category. 

90 Race data information was limited to Black and White but the NCAA.org website did have more data on Hispanic an~ 

91 Asian participants in the individual sports. This information is included in the overall information indicated in the sh~ 

92 in areas. 

93 

94 THERE IS NO INTENT TO DISTORT IN ANYWAY THE INFORMATION SUPPLIED BY THE NCAA. IF THERE IS AN ERROR 

95 TRANSFERRING THE DATA OVER FROM THE NCAA WEBSITE PLEASE KNOW IT WAS NOT DONE DELIBERATELY. THE 

96 SHOULD BE ON PROVIDING SOLUTIONS TO THE ISSUES RAISED. 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 



AO 

86 

87 

88 

89 

90 

91 ~ded 

92 

93 

94 

95 FOCUS 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

I09 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 

AP AR AS AT AU AV AW 



86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

IO0 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 



A 

130 The key focus on this sheet should be on the shaded in areas which provide the actual percentages in the category. 

131 Race data information was limited to Black and White but the NCAA.org website did have more data on Hispanic an~ 

132 Asian participants in the individual sports. This information is included in the overall information indicated in the sh~ 

133 in areas. 

134 

135 THERE IS NO INTENT TO DISTORT IN ANYWAY THE INFORMATION SUPPLIED BY THE NCAA. IF THERE IS AN ERROR 

136 TRANSFERRING THE DATA OVER FROM THE NCAA WEBSITE PLEASE KNOW IT WAS NOT DONE DELIBERATELY. THE 

137 SHOULD BE ON PROVIDING SOLUTIONS TO THE ISSUES RAISED. 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

173 



8 C 
130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 

152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 

~ded 

FOCUS 



130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 

152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 

D 



E 
130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 

152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 



130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 

152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 



130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 

152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 

8 
~2 
~4 
~5 
5 

8 

9 
9 
i0 
8 

9 
I0 
8 
9 

II 
8 

12 
II 
13 
I0 

8 
9 

12 
12 
I0 
12 
12 

329 



130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 

152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 

K 

5oi 
329i 329 

16450i 32900 

M N 



130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 

152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 



P             c~ 
130 

131 

~.32 

~.33 

~.34 

~.3~ 

~.3~ 

~.38 

140 

~.42 

~.43 

~.48 

~.SO 

~.$2 

l~O 

1~2 



130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 

152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
162 
163 
164 
165 
166 
167 
168 
169 
170 
171 
172 
173 



V 

130 The key focus on this sheet should be on the shaded in areas which provide the actual percentages in the category. 

131 Race data information was limited to Black and White but the NCAA.org website did have more data on Hispanic an~ 

132 Asian participants in the individual sports. This information is included in the overall information indicated in the sh~ 

133 in areas. 

134 

135 THERE IS NO INTENT TO DISTORT IN ANYWAY THE INFORMATION SUPPLIED BY THE NCAA. IF THERE IS AN ERROR 
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Graduation Success Rate ("GSR") 

A 

Example: A GSR of 60% is considered passing by the NCAA. This also indicates that 40 have failed to me 

Red Indiates Failure to attain minimum NCAA 60% GSR 

Institution & Conference 

Mid-American Conference 

University of Akron 

Ball State University 

Bowling Green State University 

University at Buffalo, the State University of New 

Central Michigan University 

Eastern Michigan University 

Kent State U niversity 

Miami University (Ohio) 

Northern Illinois University 

Ohio University 

University of Toledo 

Western Michigan University 

As a 12-Team Mid-American Conference 

Institution & Conference 

Southwestern Athletic Conf. 

Alabama A&M University 

Alabama State University 

Alcorn State U niversity 

University of Arkansas, Pine Bluff 

Jackson State U niversity 

Grambling State University 

Mississippi Valley State University 

Prairie View A&M University 

Southern University, Baton Rouge 

Texas Southern U niversity 

As a 10-Team Southwestern Athletic Conf. 

Institution & Conference 
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B C D E F G 

et the min=mum GSR, thus a 40 failure rate; a GSR of 40% means a 60% failure rate 

D-1 Football GSR Data 

vs. 

PorF PorF 

State 

OH 

IN 

OH 

NY 

MI 

MI 

OH 

OH 

IL 

OH 

OH 

MI 

State 

AL 

AL 

MS 

AR 

MS 

LA 

MS 

TX 

LA 

TX 

2007 

Overall 

GSR 

63% 

81% 

76% 

67% 

68% 

53% 

81% 

79% 

67% 

77% 

65% 

63% 

70% 

2007 

Overall 

GSR 

48% 

38% 

96% 

47% 

39% 

45% 

52% 

52% 

40% 

45% 

50% 

P P 

P P 

P P 

P P 

P P 

F F 

P P 

P P 

P P 

P P 

P P 

P F 

2-F 

11-P IO-F 

D-1 Football GSR Data 

VS, 

PorF PorF 

F F 

F F 

P P 

F F 

F F 

F F 

F F 

F P 

F F 

F F 

8-F 

2-P 

2008 

Overall 

GSR 

61% 

72% 

75% 

61% 

70% 

52% 

78% 

83% 

73% 

81% 

63% 

58% 

1-F 69% 

2008 

Overall 

GSR 

47% 

100% 

42% 

36% 

45% 

49% 

63% 

38% 

42% 

9-F 51% 

1-P 

2008 

2007 

GSR 

Black 

40% 

79% 

74% 

52% 

53% 

39% 

74% 

64% 

50% 

71% 

5O% 

64% 

59% 

2007 

GSR 

Black 

49% 

38% 

96% 

48% 

39% 

46% 

60% 

59% 

40% 

43% 

52% 

D-1 Football GSR Data 

2007 vs. 2007 
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2007 vs. 2008 NCAA Division I Federal Graduation Success Rate ("GSR") Data; NCAA MINI 
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2008 

GSR P or F 

Black 

46% F 

63% P 

69% P 

51% F 

60% P 

42% F 

69% P 

68% P 

65% P 

75% P 

47% F 

54% P 

59% 4-F 

8-F 

2008 

GSR P or F 

Black 

47% F 

44% F 

100% P 

40% F 

36% F 

46% F 

47% F 

71% P 

38% F 

41% F 

51% 8-F 

2-F 

2008 

2007 

GSR 

White 

81% 

84% 

80% 

83% 

82% 

74% 

88% 

86% 

78% 

83% 
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2007 

GSR 
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By Individual School Reporting Data 

2008 

GSR 

White 

80% 

78% 

91% 

74% 

82% 

70% 

87% 

88% 

82% 

85% 

75% 

68% 

80% 

2008 

GSR 

White 

50% 

0% 

100% 

67% 

O% 

50% 

6O% 

O% 

O% 

57% 

64% 

PorF 
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D-1 Men’s Basketball GSR Data 

2007 vs. 

PorF PorF 

2008 

Overall 

GSR 

63% 

67% 

100% 

Overall 

GSR 

63% 

77% 

89% 

57% 

55% 

40% 

64% 

65% 

73% 

86% 

46% 

64% 

65% 

D-1 Men’s Basketball GSR Data 

2007 VS. 

PorF 

P P 

P P 

P P 

F 75% P 

F 55% F 

F 40% F 

P 56% F 

P 67% P 

P 82% P 

P 80% P 

F 60% P 

P 53% P 

4-F 67% 3-F 

8-P 9-P 

2008 

Overall 

GSR 

47% 

56% 

100% 

Overall 

GSR 

33% 

55% 

7.5% 

PorF 

F F 

F F 

P P 

50% F 50% F 

22% F N/A N/A 

62% P 64% P 

56% F 38% F 

62% P 64% P 

36% F 31% F 

35% F 35% F 

49% 7-F 54% 6-F 

3-P 3-P 

D-1 Men’s Basketball GSR Data 

2007 vs. 2008 
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13 29% 
14 43% 

15 67% 
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17 50% 
18 78% 

19 36% 

20 50% 

21 52% 

22 
23 

24 

25 2007 
26 GSR 

27 Black 

28 33% 

29 55% 

30 75% 

31 50% 

32 22% 

33 62% 

34 56% 

35 80% 

36 36% 

37 32% 

38 50% 

39 
40 

41 

42 2007 
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X Y Z 

Scroll In ALL Directions 
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PorF PorF 

P P 

P F 

P P 

P P 

P P 

F F 

F P 
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P P 

P P 

P P 

P P 

2-F 1-F 

IO-P 11-P 
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PorF 

2008 
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White 

100% 
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100% 
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100% 

33% 
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100% 

100% 
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PorF 

2008 
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0% 

0% 

0% 

0% 

0% 

0% 
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0% 

0% 
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D-1 Women’s Basketball GSR Data 

2007 vs. 

PorF 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

P 

O-F 

12-P 

Overall 

GSR 

92% 

87% 

93% 

89% 

75% 

69% 

100% 

88% 

88% 

87% 

91% 

82% 

87% 

vs. 

PorF 

D-1 Women’s Basketball GSR Data 

2007 

Overall 
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72% 

45% 

82% 

50% 

26% 

75% 

52% 

70% 

31% 

39% 

54% 
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P 

F 

F 

P 

F 

P 

F 

F 

6-F 

4-P 

D-1 Women’s Basketball GSR Data 

2007 vs. 
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67% 
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AF AG AH AI AJ 

2008 

GSR 

Black 

100% 

100% 

100% 

100% 

6O% 

67% 

100% 

100% 

100% 

5O% 

100% 

100% 

90% 

AK AL 

VS. VS. 

PorF PorF PorF PorF 

P P P P 

P P P P 

P P P P 

P P P P 

F P P P 

P P P P 

N/A P P P 

P P P P 
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P F P P 

P P P P 

P P P P 

1-F 1-F 0-F 0-F 

10-P 11-P 12-P 12-P 

2007 
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82% 

9O% 
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83% 
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72% 

45% 
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0% 

0% 
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0% 
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95% 
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VS. 

PorF 
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GSR 

White 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 
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100% 

PorF 

N/A P P N/A 

N/A P F N/A 

N/A P P N/A 

F F N/A N/A 

F F N/A N/A 

P P N/A N/A 

F F N/A N/A 

P P N/A N/A 

F F N/A N/A 

F F P N/A 

5-F S-F 1-F N/A 

2-P 5-P 3-P 

vs. 2008 2007     vs. 2008 
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6 Note: Data Source: http://www.ncaa.org/wps/ncaa?ContentlD=7721 & http://www.ncaa.org/wps/n 

7 

8 Please note that data illustrated on this sheet was taken directly from the NCAA.org website. This is a cumulative 

9 data sheet. 

10 

11 The key focus on this sheet should be on the shaded in areas which provide the actual percentages in the category 

12 Race data information was limited to Black and White but the NCAA.org website did have more data on Hispanic ar 

13 Asian participants in the individual sports. This information is included in the overall information indicated in the s~ 

14 in areas. 

15 

16 THERE IS NO INTENT TO DISTORT IN ANYWAY THE INFORMATION SUPPLIED BY THE NCAA. IF THERE IS AN ERROR 

17 TRANSFERRING THE DATA OVER FROM THE NCAA WEBSITE PLEASE KNOW IT WAS NOT DONE DELIBERATELY. THI 

18 SHOULD BE ON PROVIDING SOLUTIONS TO THE ISSUES RAISED. 

19 

20 

21 

22 

23 

24 

25 Note: Data Source: http://www.ncaa.org/wps/ncaa?ContentlD=7721& http://www.ncaa.org/wps/n 

26 

27 Please note that data illustrated on this sheet was taken directly from the NCAA.org website. This is a cumulative 

28 data sheet. 

29 

30 The key focus on this sheet should be on the shaded in areas which provide the actual percentages in the category 

31 Race data information was limited to Black and White but the NCAA.org website did have more data on Hispanic ar 

32 Asian participants in the individual sports. This information is included in the overall information indicated in the s~ 

33 in areas. 

34 

35 THERE IS NO INTENT TO DISTORT IN ANYWAY THE INFORMATION SUPPLIED BY THE NCAA. IF THERE IS AN ERROR 

36 TRANSFERRING THE DATA OVER FROM THE NCAA WEBSITE PLEASE KNOW IT WAS NOT DONE DELIBERATELY. THI 

37 SHOULD BE ON PROVIDING SOLUTIONS TO THE ISSUES RAISED. 
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39 

40 

41 

42 Note: Data Source: http://www.ncaa.org/wps/ncaa?ContentlD=7721& http://www.ncaa.org/wps/n 
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110 
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113 

114 

115 

116 

117 
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119 

120 

121 

122 

123 

124 

125 

126 

127 
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A 

University of Hartford 

University of Maine, Orono 

University of Maryland, Baltimore County 

University of New Hampshire 

Stony Brook U niversity 

University of Vermont 

As a 9-Team America East Conference 

Institution & Conference 

Patriot League 

American University 

Bucknell University 

College of the Holy Cross 

Lafayette College 

Lehigh University 

U.S. Military Academy 

U.S. Naval Academy 

Colgate U niversity 

As a 8-Team Patriot League 

Institution & Conference 

Southern Conference 
Appalachian State University 

College of Charleston (South Carolina) 

Davidson College 

Furman University 

Georgia Southern U niversity 

University of North Carolina at Greensboro 

University of Tennessee at Chattanooga 

Western Carolina University 

Wofford College 

The Citadel 

Elon University 

As a 11-Teams Southern Conference 

Institution & Conference 
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87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

B C D E F G 

CT 0% N/A 0% N/A 0% 

M E 58% F 60% P 53% 

MD 0% N/A 0% N/A 0% 

N H 85% P 93% P 100% 

NY 69% P 63% P 60% 

VT 0% N/A 0% N/A 0% 

76% 1-F 76% 0-F 78% 

4-P 4-P 

State 

DC 

PA 

MA 

PA 

PA 

NY 

MD 

NY 

State 

NC 

SC 

NC 

SC 

GA 

NC 

TN 

NC 

SC 

SC 

NC 

2007 

Overall 

GSR 

0% 

91% 

94% 

93% 

91% 

87% 

95% 

90% 

92% 

2007 

Overall 

GSR 

69% 

0% 

99% 

97% 

61% 

0% 

48% 

81% 

90% 

93% 

71% 

79% 

D-1 Football GSR Data 

VS. 

PorF PorF 

N/A N/A 

P P 

P P 

P P 

P P 

P P 

P P 

P P 

O-F O-F 

7-P 6-P 

2008 

Overall 

GSR 

0% 

90% 

63% 

92% 

87% 

87% 

95% 

96% 

87% 

D-1 Football GSR Data 

VS. 

PorF 

2008 

Overall 

GSR 

73% 

0% 

98% 

95% 

63% 

0% 

51% 

84% 

97% 

90% 

79% 

81% 

PorF 

P P 

N/A N/A 

P P 

P P 

P P 

N/A N/A 

F F 

P P 

P P 

P P 

P P 

O-F 1-F 

7-P 8-P 

D-1 Football GSR Data 

2007 

GSR 

Black 

0% 

82% 

92% 

89% 

71% 

77% 

89% 

86% 

84% 

2007 

GSR 

Black 

74% 

0% 

100% 

96% 

52% 

O% 

51% 

78% 

81% 

93% 

73% 

78% 
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89 
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91 
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93 
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95 

96 

97 

98 

99 

100 

101 
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103 
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108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

H 

N/A 

F 

N/A 

P 

P 

N/A 

PorF 

N/A 

P 

P 

P 

P 

P 

P 

P 

D-F 

7-P 

PorF 

P 

N/A 

P 

P 

F 

N/A 

F 

P 

P 

P 

P 

D-F 

7-P 
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98 

99 
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108 
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110 

111 
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113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

I J K 

O% N/A O% 

50% F 79% 

O% N/A O% 

100% P 83% 

67% P 67% 

O% N/A O% 

72% 1-1: 79% 

2-P 

2008 

GSR 

Black 

O% 

8O% 

56% 

79% 

65% 

78% 

93% 

92% 

78% 

2008 

GSR 

Black 

87% 

O% 

100% 

97% 

59% 

O% 

56% 

84% 

95% 

91% 

77% 

83% 

PorF 

N/A 

P 

F 

P 

P 

P 

P 

P 

PorF 

P 

N/A 

P 

P 

F 

N/A 

F 

P 

P 

P 

P 

2-F 

2007 

GSR 

White 

0% 

98% 

96% 

97% 

100% 

91% 

98% 

93% 

96% 

2007 

GSR 

White 

61% 

O% 

99% 

97% 

79% 

O% 

51% 

82% 

97% 

93% 

76% 

82% 



86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

L 

N/A 

P 

N/A 

P 

P 

N/A 

D-F 

PorF 

N/A 

P 

P 

P 

P 

P 

P 

P 

D-F 

7-P 

PorF 

P 

N/A 

P 

P 

P 

N/A 

F 

P 

P 

P 

P 

D-F 

7-P 
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91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 
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103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

M 

O% 

76% 

O% 

89% 

67% 

O% 

8O% 

2008 

GSR 

White 

O% 

98% 

71% 

98% 

95% 

9O% 

98% 

98% 

93% 

2008 

GSR 

White 

53% 

O% 

98% 

94% 

7O% 

O% 

53% 

84% 

97% 

89% 

84% 

8O% 

N 

N/A 

P 

N/A 

P 

P 

N/A 

PorF 

N/A 

P 

P 

P 

P 

P 

P 

P 

D-F 

6-P 

PorF 

F 

N/A 

P 

P 

P 

N/A 

F 

P 

P 

P 

P 

7-P 
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87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

O 

86% 

91% 

8O% 

82% 

42% 

89% 

81% 

P 

P 

P 

P 

P 

F 

P 

2-F 

7-P 

D-1 Men’s Basketball GSR Data 

2007 

Overall 

GSR 

18% 

100% 

100% 

100% 

91% 

96% 

97% 

93% 

87% 

D-1 Men’s Basketball GSR Data 

2007 

Overall 

GSR 

64% 

91% 

91% 

69% 

60% 

67% 

39% 

75% 

92% 

100% 

75% 

75% 

vs. 

PorF 

D-1 Men’s Basketball GSR Data 

70% 

88% 

86% 

100% 

50% 

100% 

84% 

VS. 

PorF 

R 

P 

P 

P 

P 

F 

P 

1-F 

8-P 

2008 

Overall 

GSR 

31% 

89% 

83% 

100% 

89% 

97% 

97% 

100% 

86% 

PorF 

F F 

P P 

P P 

P P 

P P 

P P 

P P 

P P 

1-F 1-F 

7-P 7-P 

PorF 

2008 

Overall 

GSR 

85% 

82% 

100% 

75% 

59% 

6O% 

34% 

75% 

9O% 

100% 

79% 

76% 

P P 

P P 

P P 

P P 

P F 

P P 

F F 

P P 

P P 

P P 

P P 

1-F 2-F 

7-P 9-P 



S 

86 0% 

87 86% 

88 80% 

89 50% 

90 0% 

91 100% 

92 81% 

93 

94 

95 

96 2007 

97 GSR 

98 Black 

99 22% 

100 100% 

101 100% 

102 100% 

103 83% 

104 88% 

105 100% 

106 100% 

107 87% 

108 

109 

110 

111 2007 

112 GSR 

113 Black 

114 67% 

115 89% 

116 100% 

117 100% 

118 50% 

119 57% 

120 56% 

121 80% 

122 86% 

123 100% 

124 83% 

125 79% 

126 

127 

128 
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98 

99 
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106 
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108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

T 

N/A 

P 

P 

F 

N/A 

P 

PorF 

F 

P 

P 

P 

P 

P 

P 

P 

7-P 

PorF 

P 

P 

P 

P 

F 

F 

F 

P 

P 

P 

P 

7-P 
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98 

99 
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107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

U V 

71% P 

80% P 

80% P 

100% P 

0% N/A 

100% P 

86% 1-F 

7-P 

2008 

GSR P or F 

Black 

13% F 

67% P 

67% P 

100% P 

67% P 

94% P 

100% P 

100% P 

76% 1-F 

7-P 

2008 

GSR P or F 

Black 

83% P 

78% P 

100% P 

100% P 

53% F 

57% F 

39% F 

80% P 

80% P 

100% P 

89% P 

78% 3-F 
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87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

W 

86% 

100% 

O% 

100% 

O% 

83% 

91% 

2007 

GSR 

White 

O% 

100% 

100% 

100% 

100% 

98% 

100% 

86% 

98% 

2007 

GSR 

White 

50% 

100% 

5O% 

33% 

100% 

75% 

24% 

5O% 

100% 

100% 

67% 

68% 



86 

87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 
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108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

X Y Z 

P 50% F 

P 100% P 

N/A 100% P 

P 100% P 

N/A 100% P 

P 100% P 

7-F 91% 1-F 

8-P 7-P 

VS. 

PorF PorF 

N/A N/A 

P P 

P P 

P P 

P P 

P P 

P P 

P P 

O-F O-F 

7-P 7-P 

2008 

GSR 

White 

0% 

100% 

100% 

100% 

100% 

98% 

100% 

100% 

100% 

VS. 

PorF 

2008 

GSR 

White 

100% 

73% 

100% 

5O% 

100% 

5O% 

17% 

5O% 

100% 

100% 

6O% 

73% 

PorF 

F P 

P P 

F P 

F F 

P P 

P F 

F F 

F F 

P P 

P P 

P P 

O-F 4-F 

7-P 7-P 
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108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

AA 

83% 

92% 

83% 

73% 

58% 

9O% 

84% 

AB 

P 

P 

P 

P 

F 

P 

1-F 

8-P 

D-1 Women’s Basketball GSR Data 

2007 

Overall 

GSR 

92% 

94% 

100% 

100% 

100% 

97% 

100% 

90% 

97% 

D-1 Women’s Basketball GSR Data 

2007 

Overall 

GSR 

87% 

100% 

93% 

78% 

87% 

100% 

68% 

85% 

91% 

O% 

75% 

79% 

VS, 

PorF 

D-1 Women’s Basketball GSR Data 

P 

P 

P 

P 

P 

P 

P 

P 

O-F 

8-P 

VS. 

PorF 

P 

P 

P 

P 

P 

P 

P 

P 

P 

N/A 
P 

O-F 
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98 

99 
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106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

AC 

83% 

100% 

83% 

83% 

67% 

93% 

89% 

2008 

Overall 

GSR 

100% 

100% 

85% 

100% 

100% 

100% 

100% 

100% 

98% 

2008 

Overall 

GSR 

86% 

91% 

92% 

9O% 

86% 

100% 

81% 

88% 

89% 

O% 

88% 

81% 
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89 
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91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 
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109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 
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AD 

P 

P 

P 

P 

P 

P 

0-F 

9-P 

PorF 

P 

P 

P 

P 

P 

P 

P 

P 

0-F 

8-P 

PorF 

P 

P 

P 

P 

P 

P 

P 

P 

P 

N/A 

P 

0-F 

IO-P 
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96 
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98 

99 
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107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

AE 

78% 

100% 

100% 

5O% 

33% 

100% 

85% 

2007 

GSR 

Black 

100% 

100% 

100% 

100% 

100% 

88% 

100% 

8O% 

96% 

2007 

GSR 

Black 

89% 

100% 

100% 

75% 

100% 

100% 

75% 

75% 

100% 

O% 

67% 

80% 
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87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 
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106 

107 

108 

109 

110 

111 

112 

113 
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115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

AF 

P 

P 

P 

F 

F 

P 

2-F 

7-P 

VS. 

PorF 

AG 

71% 

100% 

100% 

50% 

50% 

100% 

86% 

VS. 

PorF 

AH 

P 

P 

P 

F 

F 

P 

2-F 

7-P 

2008 

GSR 

Black 

100% 

100% 

86% 

100% 

100% 

89% 

100% 

100% 

97% 

PorF 

AI 

100% 

100% 

67% 

82% 

57% 

80% 

83% 

AJ 

P 

P 

P 

P 

F 

P 

1-F 

8-P 

VS. 

PorF 

AK 

100% 

100% 

60% 

100% 

57% 

86% 

88% 

2007 

GSR 

White 

86% 

94% 

100% 

100% 

100% 

98% 

100% 

100% 

97% 

AL AN 

P 

P 

P 

P 

F 

P 

I-F 

8-P 

PorF 

P P P P 

P P P P 

P P P P 

P P P P 

P P P P 

P P P P 

P P P P 

P P P P 

O-F O-F O-F O-F 

8-P 8-P 8-P 8-P 

VS. 

PorF PorF 

2008 

GSR 

White 

100% 

100% 

83% 

100% 

100% 

100% 

100% 

100% 

98% 

PorF 

2008 

GSR 

White 

83% 

100% 

100% 

100% 

75% 

100% 

82% 

86% 

83% 

O% 

88% 

90% 

2008 

GSR 

Black 

88% 

80% 

100% 

83% 

100% 

100% 

8O% 

88% 

100% 

O% 

86% 

91% 

2007 

GSR 

White 

83% 

100% 

100% 

100% 

86% 

100% 

67% 

89% 

89% 

O% 

86% 

82% 

P P P P 

P P P P 

P P P P 

P P P P 

P P P P 

P P P P 

P P P P 

P P P P 

P P P P 

N/A N/A N/A N/A 
P P P P 

0-F 0-F 0-F 0-F 

8-P IO-P 8-P IO-P 



AN 

86 Race data information was limited to Black and White but the NCAA.org website did have more data on Hispanic ar 

87 Asian participants in the individual sports. This information is included in the overall information indicated in the s[ 

88 in areas. 

89 

90 THERE IS NO INTENT TO DISTORT IN ANYWAY THE INFORMATION SUPPLIED BY THE NCAA. IF THERE IS AN ERROR 

91 TRANSFERRING THE DATA OVER FROM THE NCAA WEBSITE PLEASE KNOW iT WAS NOT DONE DELIBERATELY. THI 

92 SHOULD BE ON PROVIDING SOLUTIONS TO THE ISSUES RAISED. 

93 

94 

95 

96 Note: Data Source: http://www.ncaa.org/wps/ncaa?ContentlD=7721 & http://www.ncaa.org/wps/n 

97 

98 Please note that data illustrated on this sheet was taken directly from the NCAA.org website. This is a cumulative 

99 data sheet. 

100 

101 The key focus on this sheet should be on the shaded in areas which provide the actual percentages in the category 

102 Race data information was limited to Black and White but the NCAA.org website did have more data on Hispanic ar 

103 Asian participants in the individual sports. This information is included in the overall information indicated in the s~ 

104 in areas. 

105 

:106 THERE IS NO INTENT TO DISTORT IN ANYWAY THE INFORMATION SUPPLIED BY THE NCAA. IF THERE IS AN ERROR 

107 TRANSFERRING THE DATA OVER FROM THE NCAA WEBSITE PLEASE KNOW iT WAS NOT DONE DELIBERATELY. THI 

108 SHOULD BE ON PROVIDING SOLUTIONS TO THE ISSUES RAISED. 

109 

110 

111 Note: Data Source: http://www.ncaa.org/wps/ncaa?ContentlD=7721 & http://www.ncaa.org/wps/n 

112 

113 Please note that data illustrated on this sheet was taken directly from the NCAA.org website. This is a cumulative 

114 data sheet. 

115 

116 The key focus on this sheet should be on the shaded in areas which provide the actual percentages in the category 

117 Race data information was limited to Black and White but the NCAA.org website did have more data on Hispanic ai 

:118 Asian participants in the individual sports. This information is included in the overall information indicated in the s~ 

:1:19 in areas. 

:120 

:12:1 THERE IS NO INTENT TO DISTORT IN ANYWAY THE INFORMATION SUPPLIED BY THE NCAA. IF THERE IS AN ERROR 

:122 TRANSFERRING THE DATA OVER FROM THE NCAA WEBSITE PLEASE KNOW iT WAS NOT DONE DELIBERATELY. THI 

:123 SHOULD BE ON PROVIDING SOLUTIONS TO THE ISSUES RAISED. 

:124 

:125 

:126 

:127 

:128 



AO AP AQ AR AS AT AU AV AW 

86 ~d 

87 ,aded 

88 

89 

90 

91 FOCUS 

92 

93 

94 

95 

96 caa?ContentlD=38757 

97 

98 

99 

100 

101 

102 ~d 

103 ,aded 

104 

105 

106 

107 FOCUS 

108 

109 

110 

111 caa?ContentlD=38757 

112 

113 

114 

115 

116 

117 ~d 

118 ,aded 

119 

120 

121 

122 FOCUS 

123 

124 

125 

126 

127 

128 
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87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 
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119 
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121 

122 

123 

124 

125 

126 

127 

128 



129 
130 
131 
132 
133 
134 
135 
136 
137 
138 
139 
140 
141 

142 
143 
144 

145 

146 

147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 
158 
159 

160 

161 

162 
163 
164 

165 

166 

167 
168 
169 
170 
171 

A 

Pacific-lO Conference 

University of Arizona 

Arizona State U niversity 

University of California, Berkeley 

University of California, Los Angeles 

University of Oregon 

Oregon State U niversity 

University of Washington 

Washington State University 

University of Southern California 

Stanford University 

As a lO-Team Pacific-lO Conference 
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D-1 Men’s Basketball GSR Data 
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0% 

86% 

P P 

P P 

N/A P 

P P 

P P 

F F 

P P 

P P 

F N/A 

2-F :I-F 

6-P 7-P 

2008 

GSR 

White 

0% 

50% 

60% 

VS. 

PorF PorF 

N/A N/A 

P F 

P P 



215 

216 

217 

218 

219 

220 

221 

222 

223 

224 

225 

226 

227 

228 

229 

230 

231 

232 

233 

234 

235 

236 

23? 

238 

239 

24O 

241 

242 

243 

244 

245 

246 

24? 

248 

249 

250 

251 

252 

253 

254 

255 

256 

257 

AA AB 

8-P 

D-1 Women’s Basketball GSR Data 
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N/A 

P 

VS. 

PorF 

P 

P 

F 



215 

216 

217 

218 

219 

220 

221 

222 

223 

224 

225 

226 

227 

228 

229 

230 

231 

232 

233 

234 

235 

236 

23? 

238 

239 

24O 

241 

242 

243 

244 

245 

246 

24? 

248 

249 

250 

251 

252 

253 

254 

255 

256 

257 

AC 

2008 

Overall 

GSR 

92% 

71% 

73% 

69% 

53% 

6O% 

91% 

55% 

43% 

38% 
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0% N/A F 

0% N/A N/A 

0% N/A N/A 
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N/A N/A 

N/A N/A 

N/A N/A 

N/A N/A 

N/A N/A 

N/A N/A 
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E 

2008 
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GSR 
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53% 

49% 
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O% 

O% 

O% 

O% 

O% 

O% 

O% 

O% 

O-F 0% 

O-P 
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O% 

O% 
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O% 
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N/A N/A 

N/A N/A 

N/A N/A 
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N/A N/A 

2007 

GSR 
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44% 
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39% 

45% 
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O% 

O% 

O% 
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0% 

0% 
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84% 

45% 

44% 

54% 

2008 

GSR 
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0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 
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GSR 
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orF 

F 

F 

F 

F 

F 

P 

P 

F 

F 

7-F 

2-P 

orF 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

orF 

2007 

GSR 
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61% 

74% 

72% 

66% 

88% 

74% 

92% 

81% 

70% 

75% 

2007 

GSR 
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0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 
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0% N/A 0% 

0% N/A 0% 
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P 

P 
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P 
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321 
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323 
324 
325 
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328 
329 

330 
331 
332 

333 

334 
335 
336 
337 
338 
339 
340 
341 
342 
343 

2008 

GSR 

White 

66% 

72% 

69% 

67% 

85% 

72% 

90% 

80% 

61% 

74% 

2008 

GSR 
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0% 

0% 

0% 

0% 

0% 

0% 

0% 

o% 

0% 

2008 

GSR 
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0% 

0% 

0% 

0% 

0% 
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PorF 
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P 
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N/A 

N/A 
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D-1 Men’s Basketball GSR Data 

vs. 2008 

P or F Overall P or F 

P P 

P P 

F F 

F F 

F F 

F F 

P P 

F P 

P F 

5-F 5-F 

4-P 4-P 

GSR 

67% 

67% 

15% 

23% 

43% 

35% 

91% 

55% 

67% 

51% 

D-1 Men’s Basketball GSR Data 

VS. 

PorF Overall 

GSR 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

D-1 Men’s Basketball GSR Data 

GSR 

91% 

83% 

29% 

27% 

50% 

45% 

91% 

67% 

56% 

60% 

2008 

Overall PorF 

GSR 
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87% 

64% 
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83% 

70% 

GSR 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 
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N/A N/A 
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71% 
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45% 

82% 
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P P 

P P 

P F 

F P 
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307 50% 
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309 33% 
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311 36% 

312 100% 
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314 0% 

315 47% 
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319 2007 

320 GSR 
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322 0% 

323 0% 

324 0% 
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327 0% 

328 0% 
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330 0% 
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334 2007 
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63% P 

55% F 

100% P 

0% N/A 

20% F 

60% 4-F 

4-P 

2008 

GSR P or F 
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0% N/A 

0% N/A 

0% N/A 

0% N/A 

0% N/A 

0% N/A 

0% N/A 

0% N/A 

0% N/A 
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GSR P or F 
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100% P 
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336 
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341 
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W 

2007 

GSR 
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83% 

50% 

0% 
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25% 
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56% 
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63% 
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0% 

0% 

0% 
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PorF PorF 
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P P 

F P 

N/A F 
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F F 

P P 

F P 

P P 

4-F 3-F 

4-P 6-P 

2008 

GSR 
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86% 

75% 

75% 

25% 

50% 

33% 

88% 

67% 
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65% 

vs. 

PorF PorF 

2008 

GSR 
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0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

N/A N/A 

N/A N/A 

N/A N/A 
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N/A N/A 
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N/A N/A 
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GSR 
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F F 
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P P 
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321 

322 
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325 

326 
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336 

337 

338 

339 

340 

341 

342 

343 

D-1 Women’s Basketball GSR Data 

VS. 
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GSR 
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93% 

73% 

79% 
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71% 

87% 

85% 

93% 

83% 

P 

P 

P 

P 

P 

P 

P 

P 

P 

0-F 
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D-1 Women’s Basketball GSR Data 

GSR 

O% 

O% 

O% 
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O% 
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O% 
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0% 
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332 

333 

334 
335 
336 
337 
338 
339 
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AC 

2008 

Overall 

GSR 

100% 

93% 

75% 

79% 

79% 

59% 

83% 

79% 

93% 

2008 
Overall 

GSR 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

O% 

0% 
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83% 
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AD 

PorF 

P 

P 

P 

P 

P 

F 

P 

P 

P 

~.-F 

PorF 
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N/A 
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N/A 

PorF 

P 

P 

P 

P 

P 

P 
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307 
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314 
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316 
317 

318 

319 
320 
321 
322 
323 
324 
325 
326 
327 
328 
329 

330 
331 
332 
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334 
335 
336 
337 
338 
339 
340 
341 
342 
343 

AE 

2007 

GSR 

Black 

100% 

100% 

67% 

50% 

63% 

50% 

100% 

O% 

O% 

76% 

2007 

GSR 

Black 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

O% 

2007 

GSR 

Black 

100% 

50% 

44% 

88% 

6O% 

O% 

O% 
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310 
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313 
314 

315 
316 
317 

318 

319 
320 
321 
322 
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324 
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326 
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328 
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330 
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332 
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336 
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339 
340 
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AF AG AH AI AJ 

2008 

GSR 
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O% 

100% 

70% 
50% 
80% 
44% 

75% 
o% 
100% 

74% 

AK AL 

VS. VS. 

PorF PorF PorF PorF 

P N/A P P 

P P P P 

P P P P 

F F P P 

P P P P 

F F P P 

P P P P 

N/A N/A P e 

N/A P P P 

2-F 2-F 0-F 0-F 

4-P S-P 9-P 9-P 

2007 

GSR 
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93% 

92% 

100% 

78% 

86% 

89% 

84% 

100% 

92% 

9O% 

PorF 

VS. 

PorF 

2008 

GSR 
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92% 

88% 

2008 

GSR 
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O% 

O% 

O% 

O% 

O% 

O% 

O% 

0% 

O% 

2007 

GSR 
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O% 

O% 

O% 

O% 

O% 

O% 

O% 

O% 

0% 
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N/A N/A N/A N/A 
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N/A N/A N/A N/A 

N/A N/A N/A N/A 
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N/A N/A N/A N/A 

O-F N/A O-F N/A 
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PorF PorF PorF PorF 

P 

P 

P 

P 

P 

P 

P 

2008 

GSR 
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100% 

50% 

50% 

90% 

40% 

0% 

O% 

2007 

GSR 

White 

75% 

100% 

100% 

80% 

85% 

100% 

100% 

2008 

GSR 

White 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

0% 

2008 

GSR 

White 

75% 

100% 

100% 

50% 

79% 

100% 
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P 

F 

F 

P 

F 
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N/A 
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F 

F 

P 

P 
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P 

P 

P 

P 

P 
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305 Please note that data illustrated on this sheet was taken directly from the NCAA.org website. This is a cumulative 

306 data sheet. 

307 

308 The key focus on this sheet should be on the shaded in areas which provide the actual percentages in the category 

309 Race data information was limited to Black and White but the NCAA.org website did have more data on Hispanic ar 

310 Asian participants in the individual sports. This information is included in the overall information indicated in the s~ 

311 in areas. 

312 

313 THERE IS NO INTENT TO DISTORT IN ANYWAY THE INFORMATION SUPPLIED BY THE NCAA. IF THERE IS AN ERROR 

314 TRANSFERRING THE DATA OVER FROM THE NCAA WEBSiTE PLEASE KNOW IT WAS NOT DONE DELIBERATELY. THI 

315 SHOULD BE ON PROVIDING SOLUTIONS TO THE iSSUES RAISED. 
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318 

3:19 Note: Data Source: http://www.ncaa.org/wps/ncaa?ContentlD=7721 & http://www.ncaa.org/wps/n 

320 

321 Please note that data illustrated on this sheet was taken directly from the NCAA.org website. This is a cumulative 

322 data sheet. 

323 

324 The key focus on this sheet should be on the shaded in areas which provide the actual percentages in the category 

325 Race data information was limited to Black and White but the NCAA.org website did have more data on Hispanic ar 

326 Asian participants in the individual sports. This information is included in the overall information indicated in the s~ 

327 in areas. 
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329 THERE IS NO INTENT TO DISTORT IN ANYWAY THE INFORMATION SUPPLIED BY THE NCAA. IF THERE IS AN ERROR 

330 TRANSFERRING THE DATA OVER FROM THE NCAA WEBSITE PLEASE KNOW IT WAS NOT DONE DELIBERATELY. THI 

33:1 SHOULD BE ON PROVIDING SOLUTIONS TO THE ISSUES RAISED. 

332 

333 

334 Note: Data Source: http://www.ncaa.org/wps/ncaa?ContentlD=7721& http://www.ncaa.org/wps/n 

335 

336 Please note that data illustrated on this sheet was taken directly from the NCAA.org website. This is a cumulative 

337 data sheet. 

338 

339 The key focus on this sheet should be on the shaded in areas which provide the actual percentages in the category 

340 Race data information was limited to Black and White but the NCAA.org website did have more data on Hispanic a~ 

34:1 Asian participants in the individual sports. This information is included in the overall information indicated in the s~ 
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A 
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Institution & Conference 
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California Polytechnic State University 

California State University, Fullerton 

California State University, Northridge 
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Eastern Washington University 

Idaho State University 

University of Montana 

Montana State University-Bozeman 

Northern Arizona U niversity 

University of Northern Colorado 

Portland State University 

Weber State University 

As a 9-Team Big Sky Conference 

Institution & Conference 

Census College 

Metro Atlantic Athletic Conference 



344 

345 

346 

347 

348 

349 

350 

351 
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368 
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371 
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377 
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379 

38O 

381 
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B C D E F G 

WI 0% N/A 0% N/A 0% 

OH 0% N/A 0% N/A 0% 

OH 60% P 63% P 70% 

78% O-F 81% O-F 85% 

3-P 3-P 

State 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

State 

CA 

WA 

ID 

MT 

MT 

AZ 

CO 

OR 

UT 

State 

N¥ 

2007 

Overall 

GSR 

64% 

0% 

47% 

79% 

0% 

0% 

0% 

0% 

0% 

63% 

2007 

Overall 

GSR 

52% 

68% 

28% 

71% 

49% 

47% 

0% 

60% 

64% 

55% 

2007 

Overall 

GSR 

71% 

D-1 Football GSR Data 

VS. 

PorF PorF 

P P 

N/A N/A 

F F 

P P 

N/A N/A 

N/A N/A 

N/A N/A 

N/A N/A 

N/A N/A 

1-F 1-F 

2-P 2-P 

2008 

Overall 

GSR 

62% 

0% 

46% 

75% 

0% 

0% 

0% 

0% 

0% 

61% 

D-1 Football GSR Data 

VS, 

PorF PorF 

2008 

Overall 

GSR 

43% 

67% 

40% 

71% 

39% 

56% 

87% 

50% 

61% 

57% 
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2007 vs. 2008 NCAA Division I Federal Graduation Success Rate ("GSR") Data; NCAA MINIr 
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Coalition on 
I n~tercolleg.iate 

Athletics COIA 
27 April 2009 

TO: NCAA Division I Board of Directors 
FROM: The Steering Committee of the Coalition on Intercollegiate Athletics (COIA) 
RE: MEMBERSHIP OF DIVISION I GOVERNANCE STRUCTURES 

The Coalition on Intercollegiate Athletics (COIA) Steering Committee writes this letter to 
strongly endorse the content of the 22 April 2009 Division IA Faculty Athletics Representatives 
(FARs) letter to you. That letter raised the twin, overlapping issues of faculty 
underrepresentation and skewed distribution of FARs in the councils, cabinets, and committees 
forming the NCAA Divi sion I (DI) governance structure. At present, FARs fill 17% of the slots 
on DI leadership and legislative councils and cabinets (33 of 193). The low- percentage of FARs 
on these committees seriously diminishes faculty input and the quality of discussion at the 
NCAA on the integration of athletics into academics at our universities. In this era of over- 
commercialization, escalating athletic personnel salaries, a facilities arms race, recruiting and 
academic advising improprieties, and the increasing influence of big donors - all of which 
threaten the amateur athletic collegiate model - it is essential that the faculty voice be heard at 
the NCAA. 

COIA strongly endorses the proposals raised by the FARs to deal with the under- and skew 
representation issues. These are: 1) increasing FAR participation on DI councils and cabinets to 
at least 25% (49 out of 193 available slots); and, 2) filling with FARs from DI FBS schools the 
maj ority of FARs slots on the Leadership, Championship/Sports Management, Amateurism and 
Recruiting Cabinets, and the Football Issues and Men’s and Women’s Basketball Issues 
Committees. To implement these changes, the DIA FARs propose revising the current re- 
appointment guidelines for councils, cabinets and committees to make at least one-third of the 
current members ineligible for reappointment thereby opening available slots. They also suggest 
a redistribution in the number of FARs and senior level athletics administrators currently serving 
on the major cabinets. We support both suggestions. 

The current national fiscal crisis currently enveloping our country has had a major and 
deleterious effect on academic programs at our universities and colleges. The crisis has also 
impacted the way business is conducted in athletic departments. Difficult decisions are being 
made every day in the way athletics co-exist in a positive fashion within our universities. It is 
important that faculty, the historic gatekeepers of academic standards and quality, be involved in 
these decisions at all levels including the NCAA. We strongly encourage you, the Division IA 
Board of Directors, to strengthen the faculty voice by increasing the representation of FARs 
throughout the DI governance structure as proposed by the DIA FARs. 

Coalition on lntercollegiate Athletics 

CiO Carole Browne, Biology Department, PO Box 7325, Wake Forest University, Winston-Salem, 

North Carolina 27109 
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ELECTRONIC MAIL 

April 20, 2009 

MEMORANDUM 

TO: 1A Faculty Athletics Representatives. 

FROM: Josephine (Jo) Ro Potuto, chair. 
University of Nebraska, Lincoln 

SUBJECT: Post-season in DI FBS football. 

The Division iA Faculty Athletics Representatives today released the 
following statement regarding the format of post-season in DI FBS 
football. 

-Jo 

UNL College of Law = P.O. Box 830902 ~, Linco}n, NE 68583-0902 = Phone: 402.472.!252 = Fax: 402.472.3843 = E-mail: }potuto1@unl.edu 



DIA FARs Position Statement Regarding Post-Season in Division I FBS Football 

College football student-athletes compete on Saturdays only because they are enrolled as 
students at the universities for which they suit up. Yet somehow this basic fact and its 
ramifications go largely unnoticed as reporters, bloggers, legislators, an even the President of the 
United States clamor for a national championship playoff system in Division I FBS football. 
Those few who mention academic and student-life issues suggest that men’s basketball and the 
Final Four is a model to emulate, as if college basketball even comes close to best preserving 
student-athlete academic performance and well-being or to striking the appropriate campus 
balance between academic and athletics. Some even claim that any expressed concern for 
student-athlete academic performance and integration into student life is mere sham, with 
universities interested only in profits and football players interested only in playing games. 

Let’s get our priorities straight here. No doubt athletics competition is an important part 
of the college experience at our universities. But it must not become the tail that wags the dog 
(and it certainly must not be the dog). First and foremost we need to assure the primacy of the 
academic mission of our universities and of the academic and student interests of our student- 
athletes. For Division I FBS football these concerns mean that all games, including post season 
- whatever the championship format - need to be played in one semester, Even currently there 
are too many games. Even currently one’s season’s lbotball ends precariously close to the 
second semester. Even currently the next season’s tbotball starts up again with spring practice 
and an intrusion on the spring semester. No more intrusion can be permitted. No more games 
can be tolerated. Better yet, the current system should be cut back. 

The life of a student-athlete is crammed with competition, practice, classes, and study. 
There is little time in-season for student-athletes to attend a movie or just hang with friends. 
School-work and class-time can be pale substitute for the excitement, hoopla, and attention of 
games, especially big games, and more especially championship games. It is not easy to switch 
gears from the pace and even frenzy of championship competition to the every day life of a 
student. Football post-season games will be played at the most harried time in a semester, when 
students are readying for exams, completing papers and group projects, mad scrambling to head 
home for the holidays. We need to avoid changes in the competition schedule that lessen their 
chances for academic success. 

Student academic interests are the prime, but not exclusive, concern of the Division IA 
Faculty Athletics Representatives as we evaluate any configuration, or re-configuration, of post- 
season Division I FBS football. We are equally dedicated to minimizing the risk of injury, risk 
that increases the more games that are played and the longer the season. Then there is the impact 
an extended post season likely will have on the opportunity of our students, faculty, alumni, and 
fans to attend the additional games created by a playoff (limited university ticket allotment;1 
higher cost of game tickets; travel costs, including last-minute airline ticket purchase; lodging 
costs, including a guaranteed minimum stay, etc.). There is the potential adverse effect on the 

1 A home game at a stadium that seats 75,000 will be attended by 75,000 with a direct connection 

to the university. The 2008 Fiesta Bowl, played in a stadium that seats 73,400, provided 17,000 
tickets to each of the competing universities for sale to their fans. The NCAA 2009 men’s 
basketball national championship, played in a stadium that seated 72,500, provided 19,000 
tickets to the teams in the Final Four for sale to their fans (4,750 tickets to each of the two 
universities whose teams competed in the championship game). 



home game-day experience and the significance of regular season games and traditional rivalries. 
There is the potential adverse effect on the quality of the post-season experience for players and 
fans (and the impact NCAA bylaws could have on that experience by limiting travel parties; 
number of eligible players, etc.). 

We hear about the overriding public need to have a "true" national champion (and little 
about how a national playoff creates one champion at the expense of all the teams that now end 
their season as winners under the bowl structure). We hear that the BCS cannot guarantee that 
the best two teams play for the national championship (although we doubt that arguments over 
which are the best two teams would disappear with a different format). We hear about the 
"haves" getting fatter at the expense of the "have nots" (and little about how these latter teams 
fared prior to the BCS and its precursor Bowl Alliance). We hear about the antitrust implications 
of the BCS. In our individual capacities as Faculty Athletics Representatives we may differ as to 
the merit of any or all of these - and other - arguments. But we are united in upholding the 
centrality of the academic mission in athletics competition, including the scheduling of games 
and championships. 

The Division IA Faculty Representatives do not dispute that the administration of college 
athletics (as well as the administration of the rest of the university) depends on revenue 
production and includes the fbstering of revenue streams and engagement in commercial 
activities. We understand better than any commentator or fan that not every enrolled student- 
athlete has academic success as his major or even a subsidiary goal and even that there are some 
student-athletes who enter our universities with academic profiles that put them at high risk to 
fait to achieve academic success. But to acknowledge these realities is not to say that the 
academic interests and stmadards of a university and the fair and responsible treatment of its 
student-athletes may be relegated to a second tier position. It is one thing for students to make 
poor choices in how they spend free time, It is quite another thing to institutionalize poor 
choices by the number and scheduling of games and championships. 
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Coal~ition on 
Intercoll,eglat.~ 

Athiletics COIA 
1 May 2009 

TO: NCAA Division I Board of Directors 
FROM: The Steering Committee of the Coalition on Intercollegiate Athletics (COIA) 
RE: MEMBERSHIP OF DIVISION I GOVERNANCE STRUCTURES 

The Coalition on Intercollegiate Athletics (COIA) Steering Committee writes this letter to 
strongly endorse the content of the 22 April 2009 Division IA Faculty Athletics Representatives 
(FARs) letter to you. That letter raised the twin, overlapping issues of faculty 
underrepresentation and skewed distribution of FARs in the councils, cabinets, and committees 
forming the NCAA Division I (DI) governance structure. At present, FARs fill 17% &the slots 
on DI leadership and legislative councils and cabinets (33 of 193). The low percentage of FARs 
on these committees seriously diminishes faculty input and the quality of discussion at the 
NCAA on the integration of athletics into academics at our universities. As a coalition based in 
DIA faculty senates, our membership shares the view of many faculty that trends in athletics 
such as over-commercialization, escalating salary and facilities cost structures, and improprieties 
in recruitment and advising further threaten the amateur model of collegiate athletics. We count 
on the leadership of the Division IA Board of Directors to ensure that a strong faculty voice 
committed to the integrity of the academic mission is heard within the NCAA. 

COIA strongly endorses the proposals raised by the FARs to deal with the issues of under- and 
skewed representation. These are: 1 ) increasing FAR participation on DI councils and cabinets to 
at least 25% (49 out of 1193 available slots); and, 2) filling with FARs from DI FBS schools the 
majority of FARs slots on the Leadership, Championship/Sports Management, Amateurism and 
Recruiting Cabinets, and the Football Issues and Men’s and Women’s Basketball Issues 
Committees. To implement these changes, the DIA FARs propose revising the current re- 
appointment guidelines for councils, cabinets and committees to make at least one-third of the 
current members ineligible for reappointment thereby opening available slots. They also suggest 
a redistribution in the number of FARs and senior level athletics administrators currently sewing 
on the major cabinets. We support both suggestions. 

The national fiscal crisis currently enveloping our country has seriously harmed academic 
programs at our universities and colleges. The crisis has also affected the way business is 
conducted in athletic departments. Difficult decisions are being made every day in the way 
athletics exist in a positive fashion within our universities. It is important that faculty, the historic 
stewards of academic standards and quality, be involved in these decisions at all levels including 
the NCAA. We strongly encourage you to strengthen the faculty voice by increasing the 
representation of FARs throughout the DI governance structure as proposed by the DIA FARs. 

Coalition on Intercollegiate Athletics 
CiO Carole Browne, Biology Department, PO Box 7325, Wake Forest University, ~A~nston-Salem, 

North Carolina 27109 
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Coal~ition on 
Intercoll,eglat.~ 

Athiletics COIA 
5 May 2009 

TO: NCAA Division I Board of Directors 
FROM: The Steering Committee of the Coalition on Intercollegiate Athletics (COIA) 
RE: MEMBERSHIP OF DIVISION I GOVERNANCE STRUCTURES 

The Coalition on Intercollegiate Athletics (COIA) Steering Committee writes this letter to 
strongly endorse the content of the 22 April 2009 Division IA Faculty Athletics Representatives 
(FARs) letter to you. That letter raised the twin, overlapping issues of faculty 
underrepresentation and skewed distribution of FARs in the councils, cabinets, and committees 
forming the NCAA Division I (DI) governance structure. At present, FARs fill 17% of the slots 
on DI leadership and legislative councils and cabinets (33 of 193). The low percentage of FARs 
on these committees seriously diminishes faculty input and the quality of discussion at the 
NCAA on the integration of athletics into academics at our universities. As a coalition based in 
DIA faculty senates, our membership shares the view of many faculty that trends in athletics 
such as over-commercialization, escalating salary and facilities cost structures, and improprieties 
in recruitment and advising further threaten the amateur model of collegiate athletics. We count 
on the leadership of the Division IA Board of Directors to ensure that a strong faculty voice 
committed to the integrity of the academic mission is heard within the NCAA. 

COIA strongly endorses the proposals raised by the FARs to deal with the issues of under- and 
skewed representation. These are: 1) increasing FAR participation on DI councils and cabinets to 
at least 25% (49 out of 193 available slots); and, 2) filling with FARs from DI FBS schools the 
majority of FARs slots on the Leadership, Championship/Sports Management, Amateurism and 
Recruiting Cabinets, and the Football Issues and Men’s and Women’s Basketball Issues 
Committees. To implement these changes, the DIA FARs propose revising the current re- 
appointment guidelines for councils, cabinets and committees to make at least one-third of the 
current members ineligible for reappointment thereby opening available slots. They also suggest 
a redistribution in the number of FARs and senior level athletics administrators currently serving 
on the major cabinets. We support both suggestions. 

The national fiscal crisis currently enveloping our country has seriously harmed academic 
programs at our universities and colleges. The crisis has also affected the way business is 
conducted in athletic departments. Difficult decisions are being made every day in the way 
athletics exist in a positive fashion within our universities. It is important that faculty, the historic 
stewards of academic standards and quality, be involved in these decisions at all levels including 
the NCAA. We strongly encourage you to strengthen the faculty voice by increasing the 
representation of FARs throughout the DI governance structure as proposed by the DIA FARs. 

Coalition on Intercollegiate Athletics 
CiO Carole Browne, Biology Department, PO Box 7325, Wake Forest University, ~Aqnston-Salem, 

North Carolina 27109 
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36 
37 
38 
39 
40 
41 
42 
43 

C 

Football Failing Programs Data 2007 vs 2008 (Failure Numbers Only); NCAA GSR is 60% Meaning a 40% Failure 

2007 

Overall 

GSR 

58% 
51% 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

53% 

48% 

38% 

47% 

39% 

45% 

52% 

52% 

40% 

45% 

48% 

46% 

49% 

57% 



1 
2 
3 

4 

5 
6 
7 
8 
9 
i0 
11 
12 
13 
14 
15 
16 
17 
18 
19 
2O 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 

D 

~ate) 

D-1 Football GSR Data 

VS. 

PorF 

2008 

Overall 

GSR 

PorF 

G 

2007 

GSR 

Black 

H 

VS. 

PorF 

2008 

GSR 

Black 

F 

F 48% F 34% F 36% 

59% F 52% F 50% 

2007 

GSR 

Black 

40% 

52% 

53% 

39% 

50% 

PorF 

2008 

Overall 

GSR 

VS. 

PorF 

VS. 

PorF 

2008 

GSR 

Black 

46% 

51% 

F 

F 

F 

F 52% F F 42% 

F 

P 50% F 47% 

58% F 54% 

VS. VS, 

PorF PorF PorF 

2007 

GSR 

Black 

49% 

38% 

48% 

39% 

46% 

2008 

Overall 

GSR 

47% 

44% 

42% 

36% 

45% 

49% 

2008 

GSR 

Black 

47% 

44% 

40% 

36% 

46% 

47% 

F F F 

F F F 

F F F 

F F F 

F F F 

F F 

F 59% F 

F 38% F 40% F 38% 

F 42% F 43% F 41% 

VS. VS. 

PorF PorF PorF 

F F F 

F F F 

F F F 

F F 

2008 

Overall 

GSR 

44% 

49% 

53% 

2007 

GSR 

Black 

41% 

40% 

46% 

50% 

2008 

GSR 

Black 

43% 

40% 

47% 



J K L M N 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

3O 

31 

32 

33 

34 

35 

36 

37 

38 

39 

4O 

41 

42 

43 

PorF 

PorF 

2007 

GSR 

White 

50% 

VS. 

PorF 

F 

F 

F 

2007 

GSR 

White 

vs, 

PorF 

2008 

GSR 

White 

2008 

GSR 

White 

PorF 

PorF 

2007 

GSR 

White 

60% 

63% 

55% 

F F F 

F F 

F F 

F F F 

F 

F 40% F 

F 

F 50% F 

F 

F 

F 57% F 

PorF PorF PorF 

2008 
GSR 

White 

50% 

2008 
GSR 

White 

47% 

2007 

GSR 

White 

40% 

F 

F 

F 

F 

F 

V$o 

PorF PorF PorF 



44 University of Memphis 

45 University of Texas at El Paso 

46 University of Tulsa 

47 As a 12-Teams Conference USA 

48 

49 

50 

51 

52 

53 Auburn University 

54 University of Georgia 

55 University of Kentucky 

56 Louisiana State University 

57 University of Mississippi 

58 Mississippi State University 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

A B 

TN 

TX 

OK 

Southeastern Conference 

University of Alabama, Tuscaloosa 

University of Arkansas, Fayetteville 

AL 

AR 

AL 

GA 

KY 

LA 

MS 

MS 

University of South Carolina, Columbia SC 

University of Tennessee, Knoxville TN 

As a 12-Team Southeastern Conference 

America East Conference 

University of Maine, Orono 

As a 9-Team America East Conference 

Patriot League 

College of the Holy Cross 

As a 8-Team Patriot League 

Southern Conference 

75 Appalachian State University 

76 Georgia Southern University 

77 University of Tennessee at Chattanooga 

78 As a 11-Teams Southern Conference 

79 

8O 

81 

82 

Pacific-10 Conference 

University of Arizona 

83 Arizona State University 

84 University of California, Berkeley 

85 University of California, Los Angeles 

86 University of Oregon 

State 
ME 

State 
MA 

State 

NC 

GA 

TN 

State 

AZ 

AZ 

CA 

CA 

OR 



44 
45 
46 

47 
48 
49 
5O 
51 
52 
53 
54 
55 
56 
57 
58 
59 
6O 

61 
62 
63 
64 
65 

66 
67 
68 
69 
70 

71 
72 
73 
74 
75 
76 
77 

78 
79 
80 
81 
82 
83 
84 
85 
86 

C 

59% 

49% 

59% 

2007 

Overall 

GSR 

49% 

53% 

59% 

41% 

59% 

51% 

59% 

52% 

2007 

Overall 

GSR 

58% 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

48% 

2007 

Overall 

GSR 

41% 

55% 

52% 

56% 

55% 



44 
45 
46 

47 
48 
49 
5O 
51 
52 
53 
54 
55 
56 
57 
58 
59 
6O 

61 
62 
63 
64 
65 

66 
67 
68 
69 
70 

71 
72 
73 
74 
75 
76 
77 

78 
79 
80 
81 
82 
83 
84 
85 
86 

D E F G H I 

F 47% F 55% 

F 57% F 39% F 44% 

F 48% F 52% 

vs. 

PorF PorF 

VS, 

PorF 

2008 
Overall 

GSR 

55% 

52% 

57% 

48% 

56% 

54% 

F F F 

F F F 

F F F 

F F F 

F F F 

F F F 

F 

F F 

F 54% F 47% F 

vs. 

PorF 

2008 
Overall 

GSR 

PorF 

2007 

GSR 

Black 

41% 

35% 

47% 

29% 

51% 

42% 

52% 

55% 

2007     vs. 

GSR P or F 

Black 

53% F F 

vs. vs. 

PorF PorF PorF 

2007 

GSR 

Black 

2008 
Overall 

GSR 

VS. VS. 

PorF PorF PorF 

2007 

GSR 

Black 

2008 
Overall 

GSR 

2008 
GSR 

Black 

48% 

39% 

48% 

38% 

52% 

44% 

54% 

59% 

63% 

50% 

2008 
GSR 

Black 

50% 

2008 
GSR 

Black 

56% 

2008 
GSR 

Black 

52% F 59% 

F 51% F 51% F 56% 

VS. VS. 

PorF PorF PorF 

2007 

GSR 

Black 

27% 

53% 

2008 
Overall 

GSR 

41% F F F 

F F 

F 53% F 

F 43% F 

F 53% F 41% F 

2008 
GSR 

Black 

29% 

56% 

53% 

48% 

42% 
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45 
46 

47 
48 
49 
5O 
51 
52 
53 
54 
55 
56 
57 
58 
59 
6O 

61 
62 
63 
64 
65 

66 
67 
68 
69 
70 

71 
72 
73 
74 
75 
76 
77 

78 
79 
80 
81 
82 
83 
84 
85 
86 

J K L M N 

F 

F 58% F 

F 

PorF 

2007 

GSR 

White 

PorF 

VS. 

PorF 

2008 
GSR 

White 

PorF 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 58% F 

vs. 

PorF 

2008 
GSR 

White 

2007 

GSR 

White 

PorF 

F F F 

F 

F 59% F 

F 

F 

2007 

GSR 

White 

52% 

F 

F 

F 51% F 53% F 

vs. 

PorF PorF PorF 

F 

PorF PorF PorF 

2007 

GSR 

White 

2008 
GSR 

White 

2008 
GSR 

White 

53% 

2008 

GSR 

White 

50% 

2007 

GSR 

White 

F 

PorF PorF PorF 



A 

87 Oregon State University 

88 University of Washington 

89 Washington State University 

90 University of Southern California 

91 As a 10-Team Pacific-10 Conference 

92 

93 

94 Sun Belt Conference 

95 Florida Atlantic University 

96 Florida International University 

97 University of Louisiana at Monroe 

98 Middle Tennessee State University 

99 University of North Texas 

100 Western Kentucky University 

101 As a 13-Team Sun Belt Conference 

102 

103 

Ohio Valley Conference 

105 Austin Peay State University 

106 Eastern Illinois University 

107 Jacksonville State University 

108 Murray State University 

109 Morehead State University 

110 Samford University 

111 Southeast Missouri State University 

112 Tennessee State University 

113 Tennessee Technological University 

114 University of Tennessee at Martin 

115 As a :~:~-Team Ohio Valley Conference 

116 

117 

118 Big 12 Conference 

119 Iowa State University 

120 University of Kansas 

121 Kansas State University 

122 University of Missouri, Columbia 

123 University of Oklahoma 

124 Oklahoma State University 

125 Texas A&M University, College Station 

126 University of Texas at Austin 

127 As a 12-Team Big 12 Conference 

128 

129 

B 

OR 

WA 

WA 

CA 

State 

FL 

FL 

LA 

TN 

TX 

KY 

State 

TN 

IL 

AL 

KY 

KY 

AL 

MO 

TN 

TN 

TN 

State 

IA 

KS 

KS 

MO 

OK 

OK 

TX 

TX 
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88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

IO0 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

2007 

Overall 

58% 

57% 

53% 

56% 

58% 

45% 

47% 

57% 

36% 

52% 

5O% 

52% 

55% 

56% 

44% 

42% 



87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

101 

102 

103 
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105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 

D 

53% 

F 57% 

F 54% F 55% 

vs. 

PorF 

2008 

Overall 

GSR 

51% 

PorF 

G 

47% 

56% 

45% 

53% 

2007 

GSR 

Black 

59% 

H 

F 

F 

F 

F 

VS. 

PorF 

F F F 

F 58% F 51% F 

F 58% F 51% F 

52% F 

VS. 

PorF PorF 

2008 

Overall 

GSR 

46% 

VS. 

PorF 

2008 

GSR 

Black 

50% 

36% 

51% 

59% 

51% 

59% 

2007 

GSR 

Black 

33% 

57% 

46% 

38% 

25% 

57% 

48% 

2008 

GSR 

Black 

32% 

55% 

36% 

32% 

25% 

F F F 

F 

F 36% F F 

F 50% F F 

F 36% F F 

F 

F 52% F F 52% 

F 51% F 32% F 38% 

F 49% F 50% F 41% 

2007 

GSR 

Black 

39% 

49% 

58% 

47% 

40% 

56% 

59% 

30% 

2007 

GSR 

VS. 

PorF 

2008 

Overall 

GSR 

55% 

53% 

VS. 

PorF PorF 

2008 
Overall 

F F F 

F F F 

F 

59% F F 

F 46% F F 

F 

56% F F 

F 50% F F 

VS. VS. 

PorF PorF PorF 

2008 

GSR 

Black 

37% 

47% 

54% 

51% 

45% 

57% 

55% 

38% 

2008 

GSR 



87 

88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

IO0 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 

J K L M N 

F 

F 

F 59% F 58% F 

PorF 

2007 

GSR 

White 

44% 

PorF 

VS, 

PorF 

2008 

GSR 

White 

51% 

PorF 

F F F 

F 

F 

F 59% F 

F 

F 

2007 

GSR 

White 

52% 

2008 

GSR 

White 

54% 

VS, 

PorF 

PorF 

PorF 

F F F 

F 

F 48% F 

F 

F 38% F 36% F 

F 52% F 

50% 

F 

F .53% F 

2007 

GSR 

White 

F 50% 

F 

F 59% 

2008 

GSR 

White 

F 44% 

2008 

GSR 

VS, 

PorF 

2007 

GSR 

PorF 

F 

F 

F 

F 

F 53% F 

F 

F 

F 

VS, 

PorF PorF PorF 



A 

130 Atlantic Sun Conference 

131 East Tennessee State University 

132 Gardner-Webb University 

133 Jacksonville University 

134 As a 8-Team Atlantic Sun Conference 

135 

136 

137 Mid-Eastern Athletic Conf. 

138 Bethune-Cookman University 

139 Delaware State University 

140 Florida A&M University 

141 Hampton University 

142 Howard University 

143 Morgan State University 

144 Norfolk State U niversity 

145 North Carolina A&T State University 

146 South Carolina State University 

147 As a 11-Team Mid-Eastern Athletic Conf. 

148 

149 

150 Big South Conference 

151 Charleston Southern University 

152 Coastal Carolina University 

153 University of North Carolina, Asheville 

154 Virginia Military Institute 

155 As a 9-Team Big South Conference 

156 

157 

158 Western Athletic Conference 

159 Boise State University 

160 California State University, Fresno 

161 University of Hawaii, Manoa 

162 University of Idaho 

163 University of Nevada, Reno 

164 New Mexico State University 

165 San Jose State University 

166 Utah State University 

167 As a 8-Team Western Athletic Conference 

168 

169 

170 Missouri Valley Conference 

171 Drake University 

172 Indiana State University 

TN 

NC 

FL 

State 

FL 

DE 

FL 

VA 

DC 

MD 

VA 

NC 

SC 

State 

SC 

SC 

NC 

VA 

State 

ID 

CA 

HI 

ID 

NV 

NM 

CA 

UT 

State 

IA 

IN 



130 

131 

132 

133 

134 

135 

136 

137 

138 

139 

140 
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142 

143 

144 

145 

146 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

C 

GSR 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

33% 

47% 

55% 

47% 

22% 

53% 

58% 

45% 

5O% 

45% 

54% 

58% 

36% 

54% 



130 

131 

132 

133 

134 

135 

136 

137 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 
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152 

153 

154 

155 

156 

157 

158 

159 

160 

161 

162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

D F H 

F F 

F F F 

F F F 

vs. 

PorF 

E 

GSR 

50% 

41% 

47% 

2008 

Overall 

GSR 

46% 

49% 

22% 

PorF 

G 

Black 

45% 

31% 

48% 

2007 

GSR 

Black 

54% 

47% 

21% 

VS. 

PorF 

I 

Black 

36% 

40% 

48% 

2008 

GSR 

Black 

44% 

52% 

22% 

F F F 

F F F 

F F F 

54% F 59% F 53% 

55% F 56% 

F 49% F 56% F .50% 

40% F 41% 

F .59% F 

2007 

GSR 

Black 

37% 

PorF 

VS, 

PorF 

2008 

Overall 

GSR 

54% 

33% 

56% 

vs. 

PorF 

2008 

GSR 

Black 

F F F 

F 33% 

F 

57% F 

VS. VS, 

PorF PorF PorF 

2008 

Overall 

GSR 

55% 

48% 

42% 

2007 

GSR 

Black 

54% 

45% 

38% 

58% 

31% 

2008 

GSR 

Black 

44% 

43% 

40% 

F F 

F F F 

F F F 

F 

F 57% F F 34% 

F 54% F 58% 

F 34% F 32% F 17% 

F .56% F 

VS. VS, 

PorF PorF PorF 

2008 

Overall 

GSR 

2008 

GSR 

Black 

2007 

GSR 

Black 

54% F 

58% 



130 

131 

132 

133 

134 

135 

136 

137 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 
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161 

162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

J K L M N 

White White 

F 

F 36% F 43% F 

F 49% F 49% F 

PorF 

2007 

GSR 

White 

PorF 

VS, 

PorF 

2008 

GSR 

White 

PorF 

F 

F 38% F 29% F 

F 14% F 14% F 

50% F 

F 

F 50% F 

F 

F 

50% F 

VS. 

PorF 

2008 

GSR 

White 

56% 

2007 

GSR 

White 

50% 

PorF 

F 

F 58% F 55% F 

F 57% F 

F 

F 48% F 47% F 

F 53% F 56% F 

58% F 

VS. 

PorF PorF PorF 

2007 

GSR 

White 

2008 

GSR 

White 

2008 

GSR 

White 

2007 

GSR 

White 

F F 

F 

45% F 

vs. 

PorF PorF PorF 



A 

173 Missouri State University 

174 University of Northern Iowa 

175 Southern Illinois University at Carbondale 

176 Illinois State University 

177 As a 10-Team Missouri Valley Conference 

178 

179 

180 Mountain West Conference 

181 Brigham Young University 

182 Colorado State University 

183 University of Nevada, Las Vegas 

184 University of New Mexico 

185 San Diego State University 

186 University of Utah 

187 University of Wyoming 

188 As a 9-Team Mountain West Conference 

189 

190 

191 Big West Conference 

192 California Polytechnic State University 

193 California State University, Northridge 

194 As a 9-Team Big West Conference 

195 

196 

197 Big Sky Conference 

198 California State University, Sacramento 

199 Eastern Washington University 

200 Idaho State University 

201 University of Montana 

202 Montana State University-Bozeman 

203 Northern Arizona University 

204 Portland State University 

205 Weber State University 

206 As a 9-Team Big Sky Conference 

207 

208 

209 

210 Canisius College 

211 St. Peter’s College 

212 

213 

214 

215 

Metro Atlantic Athletic Conference 

As a 10-Team Metro Atlantic Athletic Conference 

B 

MO 

IA 

IL 

IL 

State 

UT 

CO 

NV 

NM 

CA 

UT 

WY 

State 

CA 

CA 

State 

CA 

WA 

ID 

MT 

MT 

AZ 

OR 

UT 

State 

NY 

NJ 

The Summit League State 



173 

174 

175 

176 

177 

178 

179 

180 
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182 
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184 

185 

186 

187 

188 

189 

190 

191 

192 

193 

194 

195 

196 

197 

198 
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200 

201 

202 

203 

204 

205 

206 
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208 

209 

210 

211 

212 

213 

214 

215 

C 

5O% 

58% 

2007 
Overall 

GSR 

53% 

50% 

51% 

55% 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

47% 

52% 

28% 

49% 

47% 

52% 
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174 

175 

176 

177 

178 

179 

180 

181 

182 

183 

184 

185 

186 

187 

188 

189 

190 

191 

192 

193 

194 
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196 

197 

198 

199 

200 
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202 

203 

204 

205 

206 

207 

208 

209 

210 

211 

212 

213 

214 

215 

D 

F 

E 

52% 

F 

F 

G 
31% 
44% 
53% 
56% 

H 

F 

F 

F 

F 

F 59% F 

P 

vs. 2008 2007     vs. 

PorF Overall 

GSR 

56% 

VS. 

PorF 

PorF GSR 

Black 

44% 

50% 

39% 

45% 

PorF 

F F F 

F 

F 53% F F 

F 49% F F 

56% F 

F 57% F 41% F 

54% F 53% F 

2008 2007 

Overall PorF GSR 

VS, 

PorF 

GSR 

F 

F 46% F 

VS. VS, 

PorF PorF PorF 

2008 

Overall 

GSR 

43% 

I 

44% 

36% 

55% 

51% 

2008 

Overall 

GSR 

2008 

GSR 

Black 

50% 

56% 

49% 

42% 

50% 

45% 

44% 

Black 

50% 

F 24% 

2007 

GSR 

Black 

F 47% 

F 19% 

40% 

F 32% 

F 44% 

F 

25% 

2007 

GSR 

Black 

50% 

F 39% 

2007 

2008 

GSR 

Black 

47% 

25% 

F F 

F 40% F 

F 

F 39% F 

F 56% F 

50% 

F 33% 

VS. VS, 

PorF PorF PorF 

F 

F 47% F 

vs. 2008 vs. 

PorF PorF PorF GSR 

Black 

Overall 

GSR 

2008 

GSR 

Black 

38% 

53% 

25% 

31% 

35% 

52% 

2008 

GSR 

Black 

50% 

42% 

2008 

GSR 

Black 
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174 

175 

176 

177 

178 

179 

180 

181 

182 

183 

184 

185 

186 

187 

188 

189 

190 
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192 

193 

194 

195 

196 

197 

198 

199 

200 

201 

202 

203 

204 

205 

206 

207 

208 

209 

210 

211 

212 

213 

214 

215 

J K L M N 

F 56% F 

F 

F 

F 

PorF 

F 

F 

F 

F 

F 

F 

F 

PorF 

2007 

GSR 

White 

2007 

GSR 

White 

vs. 

PorF 

vs. 

PorF 

2008 

GSR 

White 

2008 
GSR 

White 

PorF 

PorF 

F 

F 53% F 

vs. 

PorF PorF PorF 

2007 

GSR 

White 

F F F 

F 

F 31% F 53% F 

F 

F 57% F 43% F 

F 51% F 

47% F 44% F 

F 

vs. 

PorF PorF PorF 

2007 

GSR 

White 

2008 

GSR 

White 

48% 

2008 

GSR 

White 

2008 

GSR 

White 

2007 

GSR 

White 

S6% 

F 

F 

PorF PorF PorF 



A 

216 Southern Utah University 

217 Western lllinois University 

218 As a 8-Team The Summit League 

219 

22O 

221 Northeast Conference 

222 Central Connecticut State University 

223 Monmouth University 

224 Sacred Heart University 

225 Saint Francis University (Pennsylvania) 

226 As a 11-Team Northeast Conference 

227 

228 

229 

230 Savannah State University 

231 

232 

233 

234 

Independent 

As a 5-Team Independent Conference 

Big East Conference 

235 University of Louisville 

236 University of Pittsburgh 

237 Rutgers, State Univ of New Jersey, New Brunswick 

238 University of South Florida 

239 Syracuse University 

240 West Virginia University 

241 As a 16-Team Big East Conference 

242 

243 

244 Atlantic 10 Conference 

245 Duquesne University 

246 University of Massachusetts, Amherst 

247 University of Rhode Island 

248 Temple University 

249 As a 14-Team Atlantic 10 Conference 

250 

251 

252 Colonial Athletic Association 

253 University of Delaware 

254 Hofstra University 

255 James Madison University 

256 As a :~2-Team Colonial Athletic Association 
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A 

259 West Coast Conference 

260 University of San Diego 

26:1 St. Mary’s College of California 

262 As a 8-Team West Coast Conference 

263 

264 

265 Big 10 Conference 

266 Indiana University, Bloomington 

267 University of Michigan 

268 Michigan State University 

269 University of Minnesota, Twin Cities 

270 Ohio State University 

27:1 Pennsylvania State University 

272 Purdue University 

273 University of Wisconsin, Madison 

274 As a 11-Team Big 10 Conference 

275 

276 

277 Southland Conference 

278 McNeese State University 

279 Nicholls State University 

280 Northwestern State University 

28:1 Sam Houston State University 

282 Stephen F. Austin State University 

283 Texas A&M U niversity-Colege Station 

284 University of Texas at Arlington 

285 As a 12-Team Southland Conference 
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30 
31 
32 
33 

Atlantic Coast Conference 

Boston College 

Clemson U niversity 

Duke University 

Florida State University 

Georgia Institute of Technology 

University of Maryland, College Park 

University of Miami (Florida) 

North Carolina State University 

University of Virginia 

As a 12-Team Atlantic Coast Conference 

Mid-American Conference 
University of Akron 

University at Buffalo, the State University of New 

Central Michigan University 

Eastern Michigan University 

Kent State U niversity 

Miami University (Ohio) 

Northern Illinois University 

University of Toledo 

Western Michigan University 

As a 12-Team Mid-American Conference 

Southwestern Athletic Conf. 

34 Alabama A&M University 

35 Alabama State University 

36 University of Arkansas, Pine Bluff 

37 Jackson State University 

38 Mississippi Valley State University 

39 Southern University, Baton Rouge 

40 Texas Southern University 

41 As a 10-Team Southwestern Athletic Conf. 

42 

43 

State 

MA 

SC 

NC 
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MD 
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VA 
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D1 Men’s Bball Failing Programs Data 2007 vs 2008 (Failure Numbers Only); NCAA GSR is 60% Meaning a 40% FailL 
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A 

44 Conference USA 

45 University of Alabama at Birmingham 

46 University of Central Florida 

47 East Carolina University 

48 University of Houston 

49 University of Memphis 

50 University of Southern Mississippi 

51 University of Texas at El Paso 

52 Tulane University 

53 University of Tulsa 

54 As a 12-Teams Conference USA 

55 

56 

57 Southeastern Conference 

58 University of Arkansas, Fayetteville 

B 

State 

AL 

FL 

NC 

TX 

TN 

MS 

TX 

LA 

OK 

AR 

59 Auburn University AL 

60 University of Georgia GA 

University of Kentucky KY 

Louisia na State U niversity LA 

University of Mississippi MS 

Mississippi State University MS 

University of South Carolina, Columbia SC 

University of Tennessee, Knoxville TN 

As a 12-Team Southeastern Conference 

America East Conference 
University at Albany 

University of Hartford 

University of New Hampshire 

Stony Brook University 

As a 9-Team America East Conference 

Patriot League 
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64 

65 

66 

67 

68 
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70 
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74 

75 

76 

77 

78 
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88 

89 

9O 

91 

92 

93 

94 

95 University of Arizona 

96 Arizona State University 

A 

Georgia Southern U niversity 

University of North Carolina at Greensboro 

University of Tennessee at Chattanooga 

Western Carolina University 

As a 11-Teams Southern Conference 

Pacific-10 Conference 

97 University of California, Berkeley 

98 University of California, Los Angeles 

99 University of Oregon 

100 Oregon State University 

101 University of Washington 

102 Washington State University 

103 University of Southern California 

104 As a 10-Team Pacific-10 Conference 

105 

106 

107 Sun Belt Conference 

108 Arkansas State University 

109 University of Denver 

110 Florida Atlantic University 

111 Florida International University 

112 University of Louisiana at Lafayette 

113 University of Louisiana at Monroe 

114 Middle Tennessee State University 

115 University of New Orleans 

116 University of North Texas 

117 University of South Alabama 

118 As a 13-Team Sun Belt Conference 

119 

120 

121 Ohio Valley Conference 

122 Eastern Illinois University 

123 Eastern Kentucky University 

124 Jacksonville State University 

125 Morehead State University 

126 Samford University 

127 Southeast Missouri State University 

128 Tennessee Technological University 

129 As a 11-Team Ohio Valley Conference 
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130 

131 

132 Big 12 Conference 

133 Baylor University 

134 University of Colorado, Boulder 

135 Iowa State University 

136 University of Kansas 

137 Kansas State University 

138 University of Missouri, Columbia 

139 University of Nebraska, Lincoln 

140 University of Oklahoma 

141 Texas A&M University, College Station 

142 Texas Tech University 

143 University of Texas at Austin 

144 As a 12-Team Big 12 Conference 

145 

146 

147 Atlantic Sun Conference 

148 East Tennessee State University 

149 Gardner-Webb University 

150 As a 8-Team Atlantic Sun Conference 

151 

152 

153 Mid-Eastern Athletic Conf. 

154 Bethune-Cookman University 

155 Coppin State University 

156 Delaware State University 

157 Florida A&M University 

158 Hampton University 

159 Howard University 

160 Morgan State University 

161 North Carolina A&T State University 

162 South Carolina State University 

163 As a 11-Team Mid-Eastern Athletic Conf. 

164 

165 

166 Big South Conference 

167 Charleston Southern University 

168 Liberty University 

169 University of North Carolina, Asheville 

170 Radford University 

171 Winthrop University 

172 As a 9-Team Big South Conference 
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17% 
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166 
167 
168 
169 
170 
171 

172 

D 

PorF 

E 

2008 

Overall 

GSR 

44% 

36% 

29% 

F J K 

2007 

GSR 

I 

2008 

GSR PorF 

G 

2007 

GSR 

H 

PorF 

Black 

25% 

17% 

20% 

PorF 

White 

L 

PorF 

F 

F 55% F F 38% F 

F 27% F F 33% F 50% F 

F 

50% F 

2008 

Overall 

GSR 

45% F 40% F 

F 50% F 

F 17% F 50% F 17% F 

VS. VS. VS. 

PorF PorF PorF PorF PorF 

2007 

GSR 

Black 

58% 

43% 

50% 

17% 

20% 

44% 

2007 

GSR 

Black 

57% 

50% 

50% 

43% 

2008 

Overall 

GSR 

50% 

22% 

36% 

19% 

20% 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

F 

2008 

GSR 

Black 

46% 

22% 

50% 

19% 

20% 

2008 

GSR 

Black 

F 

F 29% F 50% F 

VS. VS. VS. 

PorF PorF PorF PorF PorF 

F 

F 

F 

F 

F 

2008 

Overall 

GSR 

2007 

GSR 

White 

50% 

2007 

GSR 

White 

2007 

GSR 

White 

VS. 

PorF PorF 

2007 

GSR 

Black 

Black 

50% 

50% 

13% 

33% 

50% 

33% 

30% 

36% 

38% 

38% 

22% 

vs. 

PorF 

VS, 

PorF 

2008 

GSR 

Black 

PorF 

F F F F 

F F F F 

F F F F 29% F 

F F 50% F 

F 43% F 

F 36% F F 25% F 

F F 

F 55% F F 44% F 

F 47% F F 44% F 25% F 

F 50% F F 44% F 

F 31% F F 14% F 
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2008 

GSR P or F 

White 

50% F 

33% F 

50% F 

2008 

GSR P or F 

White 

50% F 

2008 

GSR P or F 

White 

2008 

GSR P or F 

White 

25% F 
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173 

174 

175 

176 Boise State University 

177 California State University, Fresno 

178 University of Hawaii, Manoa 

179 University of Idaho 

180 University of Nevada, Reno 

181 New Mexico State University 

182 San Jose State University 

Western Athletic Conference 

183 As a 8-Team Western Athletic Conference 

184 

185 

186 Missouri Valley Conference 

187 Bradley University 

188 Creighton University 

189 Drake University 

190 Missouri State University 

191 University of Northern iowa 

192 Illinois State University 

193 Wichita State University 

194 As a 10-Team Missouri Valley Conference 

195 

196 

197 Mountain West Conference 

Horizon League 

198 Brigham Young University 

199 Colorado State University 

200 University of Nevada, Las Vegas 

201 University of New Mexico 

202 San Diego State University 

203 Texas Christian University 

204 University of Utah 

205 University of Wyoming 

206 As a 9-Team Mountain West Conference 

2O7 

208 

2O9 

210 Cleveland State University 

211 University of Illinois at Chicago 

212 Loyola University (Illinois) 

213 Youngstown State University 

214 As a 10-Team Horizon League 

215 

State 

ID 

CA 

HI 

ID 

NV 

NM 

CA 

State 

IL 

NE 

IA 

MO 

IA 

IL 

KS 

State 

UT 

CO 

NV 

NM 

CA 

TX 

UT 

WY 

State 

OH 

IL 

IL 

OH 
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174 
175 
176 
177 
178 
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180 
181 
182 

183 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 

194 
195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 

206 
207 
208 
209 
210 
211 
212 
213 

214 
215 

C 

2007 

Overall 

GSR 

25% 

50% 

35% 

50% 

17% 

2007 

Overall 

GSR 

50% 

50% 

45% 

2007 

Overall 

GSR 

15% 

23% 

43% 

35% 

55% 

2007 

Overall 

GSR 

5O% 

54% 

2007 
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175 
176 
177 
178 
179 
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181 
182 

183 
184 
185 
186 
187 
188 
189 
190 
191 
192 
193 

194 
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196 
197 
198 
199 
200 
201 
202 
203 
204 
205 

206 
207 
208 
209 
210 
211 
212 
213 

214 
215 

D 

PorF 

E 

2008 
Overall 

GSR 

F J 

PorF 

H 

PorF 

I 

2008 
GSR 

Black 

PorF 

K 

2007 

GSR 

White 

L 

PorF 

G 

2007 

GSR 

Black 

57% 

20% 

17% 

55% 

18% 

30% 

11% 

F 

F 7% F F 

F 50% F 

F 57% F F 

F 50% F F 40% F 

F 42% F F 25% F 

F 33% F F 50% F 

vs, 

PorF 

vs. 

PorF 

2008 
GSR 

Black 

2008 
Overall 

GSR 

PorF 

2008 
GSR 

Black 

PorF 

2007 

GSR 

White 

2007 

GSR 

Black 

VS. 

PorF 

2008 

Overall 

GSR 

2007 

GSR 

White 

43% F 50% F 

F 56% F 25% F 

56% F 

F F 40% F 

F 36% F 

57% F 57% F 33% F 

VS. VS. VS. 

PorF PorF PorF PorF PorF 

F 

F 

F 29% F F 10% F 50% F 

F 27% F F 30% F 

F 50% F F 50% F 

F 45% F F 55% F 25% F 

F F 56% F 

56% F 20% F 

VS. VS. VS. 

PorF PorF PorF PorF PorF 

F 

F 

F 

VS. 

F 

P 

F 

2008 

Overall 

GSR 

F 

F 

2008 

GSR 

Black 

14% 

42% 

38% 

2008 

42% 

45% 

42% 

25% 

25% 

43% 

F 

F 

F 

2007 

GSR 

Black 

50% 

50% 

10% 

33% 

43% 

36% 

50% 

2007 

GSR 

Black 

VS. 

2007 

GSR 

White 

2007 

50% 

2007 2008 VS, 
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176 
177 
178 
179 
180 
181 
182 

183 
184 
185 
186 
187 
188 
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191 
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195 
196 
197 
198 
199 
200 
201 
202 
203 
204 
205 

206 
207 
208 
209 
210 
211 
212 
213 

214 
215 

£4 N 

2008 

GSR P or F 

White 

50% F 

50% F 

29% F 

2008 

GSR P or F 

White 

50% F 

2008 

GSR P or F 

White 

25% F 

50% F 

33% F 

2008 

GSR P or F 

White 

50% F 

50% F 

2008 



A 

216 

217 Big West Conference 

2:[8 California Polytechnic State University 

2:[9 California State University, Fullerton 

220 California State University, Northridge 

22:[ University of California, Irvine 

222 University of California, Riverside 

223 University of California, Santa Barbara 

224 Long Beach State University 

225 As a 9-Team Big West Conference 

226 

227 

228 Big Sky Conference 

229 California State University, Sacramento 

230 Eastern Washington University 

23:[ Idaho State University 

232 University of Montana 

233 Montana State University-Bozeman 

234 Northern Arizona University 

235 Portland State University 

236 As a 9-Team Big Sky Conference 

237 

238 

239 

240 Canisius College 

24:[ Iona College 

242 Manhattan College 

243 St. Peter’s College 

244 

245 

246 

247 The Summit League 

248 Indiana University-Purdue University, Fort Wayne 

249 Indiana University-Purdue University at Indianapolis 

250 Oakland University 

25:[ Oral Roberts University 

252 Southern Utah University 

253 Western Illinois University 

254 University of Missouri, Kansas City 

255 As a 8oTeam The Summit League 

256 

257 

258 Northeast Conference 

Metro Atlantic Athletic Conference 

As a 10-Team Metro Atlantic Athletic Conference 

State 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

State 

CA 

WA 

ID 

MT 

MT 

AZ 

OR 

State 

NY 

NY 

NY 

NJ 

State 

IN 

IN 

MI 

OK 

UT 

IL 

MO 

State 



216 
217 
218 
219 
220 
221 
222 
223 
224 

225 
226 
227 
228 
229 
230 
231 
232 
233 
234 
235 

236 
237 
238 
239 
240 
241 
242 
243 

244 
245 
246 
247 
248 
249 
250 
251 
252 
253 
254 

255 
256 
257 
258 

C 
Overall 

GSR 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

50% 

27% 

17% 

44% 

24% 

40% 

50% 

47% 

43% 

45% 

43% 

50% 

48% 
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218 
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220 
221 
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223 
224 

225 
226 
227 
228 
229 
230 
231 
232 
233 
234 
235 

236 
237 
238 
239 
240 
241 
242 
243 
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245 
246 
247 
248 
249 
250 
251 
252 
253 
254 

255 
256 
257 
258 

D F H J L 

PorF PorF PorF PorF PorF 

E 

Overall 

GSR 

55% 

29% 

8% 

I 

GSR 

Black 

17% 

38% 

K 

GSR 

White 

F F F F 

F F F F 33% F 

F F F 25% F 

F 40% F 50% F 

F 38% F F 40% F 50% F 

F 50% F 

F 

PorF 

2008 

Overall 

GSR 

33% 

50% 

55% 

G 

GSR 

Black 

29% 

20% 

14% 

57% 

43% 

57% 

58% 

vs. 

PorF 

2007 

GSR 

Black 

25% 

50% 

40% 

57% 

25% 

33% 

50% 

2007 

GSR 

Black 

VS. 

PorF 

2008 

GSR 

Black 

36% 

PorF 

2007 

GSR 

White 

VS, 

PorF 

2007 

GSR 

Black 

2008 

Overall 

GSR 

F F F F F 

F F F F F 

F F 

F 31% F 50% F 

20% F 

56% F 56% F 42% F 

58% F 44% F 

vs. vs. vs. 

PorF PorF PorF PorF PorF 

2008 

Overall 

GSR 

50% 

52% 

2007 

GSR 

Black 

33% 

43% 

2008 

GSR 

Black 

50% 

50% 

2008 

GSR 

Black 

F 

50% F 

50% F 40% F 

VS. VS. VS. 

PorF PorF PorF PorF PorF 

2008 

Overall 

GSR 

2008 

GSR 

Black 

50% 

2007 

GSR 

White 

2007 

GSR 

White 

57% 

43% 

50% 

2007 

GSR 

White 

F F F F 

F F F 40% F 

F F 25% F 

F 25% F 

F 58% F F 50% F 50% F 

F 54% F F 33% F 50% F 

F 17% F F 50% F 50% F 

VS. VS. VS. 

PorF PorF PorF PorF PorF 
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217 
218 
219 
220 
221 
222 
223 
224 

225 
226 
227 
228 
229 
230 
231 
232 
233 
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236 
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238 
239 
240 
241 
242 
243 

244 
245 
246 
247 
248 
249 
250 
251 
252 
253 
254 

255 
256 
257 
258 

£4 N 

GSR P or F 

White 

20% F 

50% F 

50% F 

40% F 

2008 

GSR P or F 

White 

56% F 

58% F 

:10% F 

2008 

GSR P or F 

White 

50% F 

2008 

GSR P or F 

White 

50% F 

57% F 

2008 

GSR P or F 

White 



A 

259 Central Connecticut State University 

260 Fairleigh Dickinson University, Metropolitan 

261 Monmouth University 

262 Mount St. Mary’s University 

263 As a 11-Team Northeast Conference 

264 

265 

266 Independent 

267 Chicago State University 

268 Savannah State University 

269 University of Texas, Pan American 

270 As a 5-Team Independent Conference 

271 

272 

273 Big East Conference 

274 University of Cincinnati 

275 University of Connecticut 

276 DePaul University 

277 University of Louisville 

278 University of Pittsburgh 

279 Providence College 

280 Rutgers, State Univ of New Jersey, New Brunswick 

281 Seton Hall University 

282 University of South Florida 

283 Syracuse University 

284 West Virginia University 

285 St. John’s University (New York) 

286 As a 16-Team Big East Conference 

287 

288 

289 

290 La Salle University 

291 University of Massachusetts, Amherst 

292 University of North Carolina, Charlotte 

293 University of Rhode Island 

294 University of Richmond 

295 Saint Joseph’s University 

296 Saint Louis University 

297 Temple University 

298 

299 

3OO 

301 

Atlantic 10 Conference 

As a 14-Team Atlantic 10 Conference 

B 

CT 

NJ 

NJ 

MD 

State 

IL 

GA 

TX 

State 

OH 

CT 

IL 

KY 

PA 

RI 

NJ 

NJ 

FL 

NY 

WV 

NY 

State 

PA 

MA 

NC 

RI 

VA 

PA 

MO 

PA 

Colonial Athletic Association State 
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260 

261 
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263 

264 

265 

266 

267 

268 
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272 
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275 

276 

277 

278 

279 

280 

281 

282 

283 

284 

285 

286 

287 

288 

289 

290 

291 

292 

293 

294 

295 

296 

297 

298 

299 

300 

301 

C 

2007 

Overall 

GSR 

2007 

Overall 

GSR 

50% 

22% 

74% 

50% 

56% 

50% 

58% 

33% 

56% 

2007 
Overall 

GSR 

2007 

Overall 

GSR 

53% 

38% 

56% 

54% 

4O% 

36% 

35% 

55% 

20% 

36% 

38% 

58% 

5O% 
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260 

261 

262 

263 

264 

265 

266 

267 

268 

269 

270 

271 

272 

273 

274 

275 

276 

277 

278 

279 

280 

281 

282 

283 

284 

285 

286 
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289 

290 

291 

292 

293 

294 

295 
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298 

299 

300 

301 

D E F G H I J K L 

F 31% F 56% F 33% F 50% F 

F 38% F 25% F 30% F 

F 44% F 

F 44% F 50% F 

vs. 

PorF PorF 

VS. 

PorF 

2008 
Overall 

GSR 

44% 

45% 

37% 

PorF 

2007 

GSR 

White 

vs. 

PorF 

2007 

GSR 

Black 

40% 

40% 

25% 

F F F F 

F F F F 

F F F F 50% F 

2008 
Overall 

GSR 

47% 

33% 

40% 

42% 

vs. 

PorF 

2008 
GSR 

Black 

44% 

53% 

36% 

2008 

GSR 

Black 

42% 

22% 

36% 

33% 

VS. 

PorF PorF PorF 

2007 

GSR 

White 

2007 

GSR 

Black 

45% 

13% 

VS. 

PorF 

2008 
GSR 

Black 

29% 

38% 

40% 

50% 

57% 

50% 

2008 
GSR 

Black 

F F F F 

F F F F 

F F F F 

F F F F 

F 

F 50% F 

F 

F 57% F 43% F 57% F 

vs. vs. vs. 

PorF PorF PorF PorF PorF 

2008 
Overall 

GSR 

2007 

GSR 

Black 

2008 
Overall 

GSR 

45% 

33% 

46% 

47% 

2007 

GSR 

White 

2007 

GSR 

White 

2007 

GSR 

Black 

33% 

22% 

14% 

45% 

F F F F 

F F F F 

P F F 

F F 50% F F 50% F 

F 55% F 

58% F 50% F 

F 56% F 50% F 57% F 

P 47% F 50% F 

F 42% F 55% F 40% F 

50% F 50% F 

F 41% F 22% F 30% F 33% F 

F 56% F 33% F 

VS. VS. VS. 

PorF PorF PorF PorF PorF 
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260 

261 

262 

263 

264 

265 

266 

267 

268 

269 

270 

271 

272 

273 

274 

275 

276 

277 

278 
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281 

282 

283 

284 

285 
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287 

288 

289 

290 

291 

292 

293 

294 

295 

296 

297 

298 

299 

300 

301 

M N 

50% F 

57% F 

2008 

GSR P or F 

White 

25% F 

2008 

GSR P or F 

White 

50% F 

2008 

GSR P or F 

White 

50% F 

2008 

GSR P or F 

White 



302 University of Delaware 

303 George Mason University 

304 Georgia State University 

305 Hofstra University 

306 Northeastern University 

307 Old Dominion University 

308 Virginia Commonwealth University 

309 

310 

311 

312 

313 Pepperdine University 

314 University of Portland 

315 St. Mary’s College of California 

A 

As a 12-Team Colonial Athletic Association 

West Coast Conference 

As a 8-Team West Coast Conference 

3:17 

3:18 

Big 10 Conference 

320 Indiana University, Bloomington 

32:1 University of Iowa 

322 University of Michigan 

323 Michigan State University 

324 University of Minnesota, Twin Cities 

32S Ohio State University 

326 Pennsylvania State University 

327 As a 11-Team Big 10 Conference 

328 

329 

B 

DE 

VA 

GA 

NY 

MA 

VA 

VA 

State 

CA 

OR 

CA 

State 

IN 

IA 

MI 

MI 

MN 

OH 

PA 



3O2 
3O3 
3O4 
3O5 
3O6 
3O7 
3O8 
3O9 
310 
311 
312 
313 
314 
315 
316 
317 
318 
319 
320 
321 
322 
323 
324 
325 
326 
327 
328 
329 

C 

2007 

Overall 

GSR 

40% 

38% 

38% 

2007 

Overall 

GSR 

47% 

57% 

38% 

40% 

2007 

Overall 

53% 

42% 

46% 

38% 



3O2 
3O3 
3O4 
3O5 
3O6 
3O7 
3O8 
3O9 
310 
311 
312 
313 
314 
315 
316 
317 
318 
319 
320 
321 
322 
323 
324 
325 
326 
327 
328 
329 

D E F G H I J K L 

50% F 50% F 

F 47% F 50% F 42% F 

F 41% F 42% F 41% F 

50% F 

F 29% F 44% F 33% F 

F 46% F 36% F 50% F 50% F 

53% F 

VS, 

PorF PorF 

2007 

GSR 

Black 

33% 

2008 

Overall 

GSR 

31% 

40% 

55% 

VS. 

PorF 

2008 

GSR 

Black 

27% 

PorF 

VS. 

PorF 

F F F F F 

F F F 

F F 25% F 33% F F 

2007 

GSR 

Black 

33% 

33% 

38% 

50% 

33% 

20% 

50% 

vs. 

PorF PorF 

2008 

Overall 

GSR 

2008 

GSR 

Black 

29% 

29% 

30% 

43% 

38% 

44% 

PorF 

2007 

GSR 

White 

50% 

29% 

38% 

2007 

GSR 

White 

VS. 

PorF 

VS, 

PorF 

F F 

F 46% F F F 

F 46% F F F 

F F 

F 36% F F F        50% F 

F 53% F F F 

F 

vs. 2008 2007 vs.     2008 2007 vs. 

P or F Overall P or F GSR P or F GSR P or F GSR P or F 



3O2 
3O3 
3O4 
3O5 
3O6 
3O7 
3O8 
3O9 
310 
311 
312 
313 
314 
315 
316 
317 
318 
319 
320 
321 
322 
323 
324 
325 
326 
327 
328 
329 

M N 

33% F 

2008 

GSR P or F 

White 

40% F 

57% F 

2008 

GSR P or F 

White 

50% F 

2008 

GSR P or F 



A B 

2 
3 

4 Institution & Conference 
5 

6 

7 

8 

9 

io 
ii 
12 

13 
14 
15 
16 
17 
18 
19 

20 

21 
22 
23 

24 

Atlantic Coast Conference 

Florida State University 

Georgia Institute of Technology 

North Carolina State University 

University of North Carolina, Chapel Hill 

University of Virginia 

As a 12-Team Atlantic Coast Conference 

Mid-American Conference 
Central Michigan University 

Ohio University 

As a 12-Team Mid-American Conference 

Southwestern Athletic Conf. 

25 Alabama State University 

26 University of Arkansas, Pine Bluff 

27 Jackson State University 

28 Mississippi Valley State University 

29 Southern University, Baton Rouge 

30 Texas Southern University 

31 As a 10-Team Southwestern Athletic Conf. 

32 

33 

34 

35 

36 

37 

38 

39 

Conference USA 

University of Alabama at Birmingham 

University of Houston 

Marshall University 

University of Texas at El Paso 

40 As a 12-Teams Conference USA 

41 

42 

43 

State 

FL 

GA 

NC 

NC 

VA 

State 

MI 

OH 

State 

AL 

AR 

MS 

MS 

LA 

TX 

State 

AL 

TX 

WV 

TX 



1 

2 

3 

4 D-1 Womens Basketball GSR Data 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

D1 Women’s Bball Failing Program Data 2007 vs 2008 (Failure Numbers Only); NCAA GSR is 60% Meaning a 40% F~ 

2007 

Overall 

GSR 

D-1 Womens Basketball GSR Data 

2007 

Overall 

GSR 

D-1 Womens Basketball GSR Data 

2007 

Overall 

GSR 

45% 

50% 

26% 

52% 

31% 

39% 

D-1 Womens Basketball GSR Data 

2007 

Overall 

GSR 

42% 

57% 

D-1 Womens Basketball GSR Data 

2007 

Overall 



D 

1 ,ilure Rate) 

2 

3 

4 

5    vs. 

6 PorF 

7 

8 

9 

i0 

11 

12 

13 

14 

15 

16 

17 

18 

19 

2O 

21 

22 

23 

24 

25 

26 

27 

28 

29 

3O 

31 

32 

33 

34 

35 

36 

37 

38 

39 

4O 

41 

42 

43 

VS. 

PorF 

vs. 

PorF 

E F G H I J K L 

2008 

Overall 

GSR 

2008 

Overall 

GSR 

2008 

Overall 

GSR 

PorF 

PorF 

PorF 

2007 

GSR 

Black 

VS. 

PorF 

2007 

GSR 

Black 

50% 

2007 

GSR 

Black 

2008 

GSR 

Black 

PorF 

2007 

GSR 

White 

57% P 

50% F 

57% F 

57% F 

2008 

GSR 

Black 

PorF 

VS. 

PorF 

vs. 

PorF 

F 

50% F 

PorF 

2008 

GSR 

2007 

GSR 

White 

2007 

GSR 

VS. 

PorF 

VS, 

PorF 

VS, 

PorF 

F 45% F 

F 55% F 50% F 55% F 

F 37% F 26% F 37% F 

F 50% F 52% F 50% F 

F 42% F 3:1% F 42% F 

F 50% F 35% F 48% F 
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Summary 

Colleges and universities generally qualify" for pref- 

erential treatment under the federal income tax. The 

income of nonprofit private and public postsecondary 

schools is exempt from taxation, and gifts m those 

schools are generally tax-deductible to the donor. Those 

tax preferences stem from the schools’ educational 

mission. But concerns have arisen that some activities 

undertaken by colleges and universities are only loosely 

connected to educating students and might be vie~ved as 

unrelated to the schools’ tax-favored purpose. 

One such activity is intercollegiate sports. Long viewed as 

an integral component of higher education, sports in 

many universities have become highly commercialized. 

Successful athletic programs are very rewarding finan- 

cially: The National Collegiate Athletic Association 

(NCAA) men’s basketball tournament alone garnered 

about $143 million in revenue for athletic departments in 

2008, and college football bmvl games generated a similar 

amount. 

Such large sums raise the questions of whether those 

sports programs have become side businesses for schools 

and, if they have, whether the same tax preferences 

should apply to them as to schools in general. This Con- 

gressional Budget Office (CBO) paper compares athletic 

departments’ share of revenue from commercial sources 

with that of the rest of the schools’ activities to assess the 

degree of their commercialization. It also discusses some 

of the issues that might arise if the Congress decided to 

alter the treatment of intercollegiate sports programs in 

the tax code. 

This analysis focuses on the athletic programs of colleges 
and universities in the NCAA’s Division I--those that 
have the largest sports programs and, consequently, are 
most likely to engage in commercial activities. Broadly 
defined, commercial activities provide a good or service 
in exchange for a fee in a market that also includes taxed 
businesses; in sports, those activities include ticket sales, 
shared revenue from championship games, sales of media 

rights, and advertising. In conducting this study, CBO 

relied on two sources of data on the revenue generated by 

the athletic programs of Division I schools: budget 

reports from the athletic departments of NCAA schools 

collected in 2006 by the Indiana/aolis Star newspaper 

under the Freedom of Infbrmation Act and data on 

total revenue for those schools from the Department of 

Education. 

The study also examines the issues that might arise if 

policymakers decided that some or all of the activities of 

the schools’ athletic programs were primarily commercial 

rather than educational--a decision that would greatly 

reduce or eliminate the rationale for giving those activi- 

ties preferential tax treatment. The Congress could 

change the tax treatment of revenue from those activities 

in several ways, for example, by limiting the deduction 

for contributions, limiting the use of tax-exempt bonds, 

or limiting the exemption from income taxation. 

On the basis of its analysis, CBO concludes the 
following: 

Athletic departments in NCAA Division I schools 
derive a considerably larger share of their revenue 
from commercial activities than do other parts of the 
universities. 

In the case of Division IA schools (a subset of schools 

in Division I that meet NCAA requirements for foot- 

ball programs), 60 percent to 80 percent of athletic 

departments’ revenue comes from activities that can be 

described as commercial. That proportion is seven to 

eight times that for the rest of the schools’ activities 

and programs, suggesting that their sports programs 

may have crossed the line from educational to com- 

mercial endeavors. Revenue from commercial activi- 

ties accounts for a much smaller share of athletic 

department revenue (20 percent to 30 percent) for 

schools in the rest of Division I. 
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Nonetheless, removing the major tax preferences cur- 

rently available to university athletic departments 

would be unlikely to significantly alter the nature of 

those programs or garner much tax revenue even if the 

sports programs were classified, for tax purposes, as 

engaging in unrelated commercial activity. As long as 

athletic departments remained a part of the larger 

nonprofit or public university, schools would have 

considerable opportunity to shift revenue, costs, or 

both between their taxed and untaxed sectors, 

rendering efforts to tax that unrelated income largely 

ineff’ective. Changing the tax treatment of income 

from certain sources, such as corporate sponsorships 

or royalties from sales of branded merchandise, would 

be more likely to affect only the most commercial 

teams; it would also create less opportunity for shifting 

revenue or costs. 
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Current Tax Treatment of the 
Activities of Colleges and Universities 
As nonprofit institutk)ns, colleges and universities are 

granted a variety of federal tax preferences that are 

designed to support their educational purpose, which has 

social as well as private benefits. Those preferences are not 

unlimited. The law has consistently attempted to balance 

the advantages of preferential federal tax treatment for 

nonprofit organizations against the possibility that those 

preferences could be used to engage in commercial activi- 

ties that compete with taxable businesses. 

Institutions of higher education, both public and private, 
benefit from several types of preferential tax treatment. 
Nonprofit private schools, like other nonprofits defined 
in section 501 (c)(3) of the Internal Revenue Code, are 
exempt from the federal income tax, are eligible to receive 
charitable contributions that the donor may deduct, and 
may use tax-exempt debt to finance capital expenditures. 
Public colleges and universities receive broadly similar tax 
preferences; as state or local government entities, they are 
exempt from federal income taxation, are eligible for 
deductible contributions, and may have access to tax- 
exempt debt. 

Like other nonprofit organizations, colleges and universi- 

ties receive those preferences because they serve a public 

purpose. For institutions of higher learning, that public 

purpose is clearly education, which has traditionally 

included education through participation in athletics. 

Education is associated ,vith a wide range of favorable 

outcomes. Investment in human capital through educa- 

tion confers a considerable private benefit on the individ- 
ual, in the form of higher income and better health.1 

Education also creates public benefits for the community 

as a whole, including a more skilled workforce, increased 
economic growth, and greater social mobility.2 An indi- 

vidual’s decision regarding how much education to invest 

in will depend on his or her private benefit alone; in the 

absence of government intervention, that decision will 
yield fewer public benefits than is socially desirable. The 

favorable tax treatment of educational institutions, 

including those providing postsecondary education, is 

one ,vay in which policymakers may be able to offset 

some of the potential underinvestment in human capital 

and subsidize the social benefits of education. 

Because providing such benefits is the primary justifica- 

tion for nonprofit institutions’ federal tax preferences, the 

government has a clear interest in ensuring that those 

preferences are used to facilitate activities that yield those 

benefits and not other activities. Thus, the federal income 

tax exemption for nonprofits is limited to income earned 

from the pursuit of the purpose that renders them eligible 

for the exemption, referred to as related income. Income 

earned from activities that are not substantially related to 

the performance of the exempt purpose is not tax-exempt 

Claudia Goldin and Lawrence E Katz (Long Run Changes in the 

U.S. Wage Structure: Narrowing, Widening, Polarizin#o, \V-gorldng 

Paper No. 13568 [Cambridge, Mass.: National Bureau of Eco- 

nomic Research, November 2007]) document a rise in the return 

to education in general over the past several decades and, in par- 

ticular, a rise in the return to postsecondary education. David M. 

Cutler and Adriana Lleras-Muney ("Education and Health: Evalu- 

ating Theories and Evidence," in Robert E Schoeni and others, 

eds., Making Ame~icans Healthier: Social and Economic Policy. as 

Health Policy [New York: Russell Sage Foundation, 2008]) discuss 

the evidence for a positive relationship between education and 

health outcomes, with particular attention to the mechanisms 

through which education may be the cause of better health. 

Eric Hanushek and Ludgar Woessmann (Do Better &hook Lead to 
3/iore Growth? Cognitive Skills, Economic Outcomes, and Causation, 

Working Paper No. 14633 [Cambridge, Mass.: National Bureau 
of Economic Research, January 2009]) find empirical evidence of 

a causal relationship beva, een educational attainment and eco- 
nomic growth rates across countries. For a discussion of the rela- 
tionship between postsecondary education and social mobility, see 
Robert Haveman and Timothy Smeeding, "The Role of Higher 

Fxiucation in Social Mobility;" Future of Children, vol. 16, no. 2 
(2006), pp. 125-150. 
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and is subject to the corporate income tax on unrelated 

business income, commonly referred to as the unrelated 

business income tax (UBIT). That tax was enacted in 

1950, at least partially in response to New York Univer- 

sity’s acquisition of Mueller’s, the noodle and pasta com- 

pany. The purchase of that previously taxable business 

contributed to the perception that nonprofit-owned 

businesses, facing lower costs because of their tax-exempt 

status and other federal subsidies, would be able to 
underprice taxable businesses, leading to unfair competi- 

tion and the erosion of the corporate tax base.3 

Policymakers at that time were also concerned that allow- 

ing charitable institutions to pursue commercial activities 

on a tax-exempt basis would encourage them to allocate 

an excessive amount of resources to those activities rather 

than to their charitable purpose, rib that end, the law they 

enacted subjected income from commercial enterprises to 

the UBIT even if that income was used to finance the pri- 

mary mission of an exempt organization. For colleges and 

universities, for example, the income they earn from 

tuition, research grants, passive investment income 

(which includes royalties, interest, and capital gains), 

contributions, and athletics is considered related to the 

exempt purpose and is therefore tax-exempt, but income 

earned from operating a restaurant that serves the general 

public is not, even if the profits are used to provide edu- 

cational services for students. 

Because public universities operate under the auspices of 

state governments, laws regarding state commercial enter- 

prises may also be relevant to the commercialization of 

their activities. In general, the Internal Revenue Service 

(IRS) has never considered state commercial enterprises 

of any type taxable, even if they are separately incorpo- 

rated, because their operation is invariably classified as an 

essential state function and the income accrues to the 

state government. The Internal Revenue Code, hmvever, 

specifically makes state colleges and universities subject to 

the UBIT. That situation creates an anomaly: Any other 

state entity running a trade or business would not be sub- 

ject to the UBIT and taxation, but a state college running 

the same unrelated business would be subject to the tax 

under current law. 

Bec.quse the corporate income tax limits the deduction that corpo- 
rate donors can take ~br their charitable donations, a commercial 
entity whose income accrues directly to a nonprofit parent would, 
in the absence of the UBIT, pay lower taxes than a business that 
simply donated all of its profits to a nonprofit organization. 

Like the exemption from federal income taxation, the 

deductibility of charitable contributions to a nonprofit 

entity is subject to some limits when the contribution 

resembles a commercial transaction. In general, contribu- 

tions given to a nonprofit in exchange for a good or ser- 

vice are nondeductible for the donor. Some donations to 

athletic departments are made to obtain the right to buy 

game tickets or preferential seating, and in 1986 the IRS 

ruled that such contributions were in return for a "sub- 

stantial benefit" and were therefore nondeductible. In 

1988, however, the Congress enacted legislation that 

explicitly permitted donors to deduct 80 percent of those 

contributions under section 170 of the Internal Revenue 

(;ode. 

Comparing Commercialization in 
Athletic Departments and Other 
University Activities 
This paper does not consider the possible commercial 
nature of a college or university as a whole.4 Rather, the 

analysis takes the primarily noncommercial nature of the 

entire institution as a given and focuses on the activities 

of athletic programs. Specifically, this analysis addresses 

the concern that athletic programs have become primarily 

commercial--that is, they regularly provide a good or ser- 

vice in exchange for a fee in a market that also includes 

businesses subject to taxation--rather than educational. 

To assess the commercial nature of sports programs, the 

Congressional Budget Office (CBO) first examined the 

sources of athletic departments’ revenue for a subset of 

colleges and universities and then compared them with 

the sources of revenue for the schools as a whole. The 

data indicate that athletic departments at some schools 

are significantly more commercial than the schools’ other 

activities. 

Commercial Activity in Athletic Programs 
The analysis focused on athletic departments at schools 
in Division I of the National Collegiate Athletic Associa- 
tion (NCAA)--a voluntary organization through which 
colleges and universities govern their sports programs. 
Division I comprises the schools that have the largest 
sports programs--they must meet NCAA minimum 

A previous Congressional Budget Office report, Ta~ing 

Untn:,:ed Husiness Secant, Background Paper (July 2005), discussed 
hmv those institutions are similar to for-profit businesses in 

important ways. 
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standards for the number of sports played and for the 
amount of financial aid awarded to athletes--and are 

therefore most likely to engage in commercial activities. 
The division is further divided into three subdivisions-- 
Divisions IA, IAA, and IAAA~that are relevant only for 
football.5 "lb participate in Division IA, schools must 

meet certain minimum standards for football programs, 
including home game attendance and scheduled games 
against other members of the subdivision. 

Information on athletic departments’ budgets is available 
for 164 of the 327 schools that were members of 

Division I in academic year 2004-2005. The data xvere 

collected by the Indianal~olis Star newspaper in 2006. 
The Star requested, under the Freedom of Information 
Act (FOIA), the budget reports that the NCAA requires 
from the athletic departments in all schools in Division I. 

The 112 private schools in the division were exempt from 
the requests, as were public schools in Pennsylvania and 
Delaware, by state law.6 

The Star data show that the largest source of athletic 
departments’ revenue is ticket sales, followed by contribu- 

tkms, distributions by athletic conferences of revenue 
from championship games (including the sale of televi- 
sion rights for those games), and student fees. Large dif- 
ferences exist within the group, however. Division IA 

schools receive a considerably higher share of revenue 
from ticket sales (25.4 percent), contributions (20.8 per- 
cent), and conference distributions (15.6 percent) than 
the two other subgroups. That result is not surprising, 

The NCAA has recently replaced the names IA, IAA, and 
IAAA with Football Bowl Subdivision, Football Championship 

Subdivision, and DMsion I Non-football, respectively. This paper 
uses the older terminology for brevity. 

Very little information is available regarding the budgets of ath- 
letic departments at nonprofit private schools. Those schools and 
their athletic departments receive the same preferential tax treat- 
ment as public schools. The current lack of publicly available 
information about their programs makes a similar evaluation of 
their commercialization impossible and could be one justification 
for mandating additional disclosure of budget information from 
institutions registered as nonprofits. 

considering the much higher profile of the football teams 

in Division IA (see ’Ihble 1). 

For its analysis of commercialization, CBO divided ath- 

letic departments’ revenue into t~vo main categories: 

commercial and noncommercial, described in more detail 

in Box 1. Revenue received in exchange fbr goods or ser- 

vices was classified as "commercial" revenue. Commercial 

sources include income from ticket sales, conference dis- 

tributions (most of which derive from the sale of the 

rights to broadcast championship games), sales of team 

merchandise, and sales from advertisements. Support 

from the government and the school, the use of the 

school’s facilities, and student fees were classified as 

"noncommercial." 

Contributions to the athletic programs are more difficult 

to classify than the other sources. Although some contri- 

butions are given purely in support of the program, oth- 

ers guarantee the donor a tangible benefit in the form of a 

good or service. The data specifically count as contribu- 

tions any amount paid in excess of the face value of a 

ticket; those excess values are typically paid in return for 

preferential seating at games. Payments may also be 

required before a fan can even become eligible to pur- 

chase premium tickets to games; such payments are 

legally considered partially deductible (80 percent) chari- 

table contributions, despite the clear parallel to fee-for- 

service commercial transactions. The value of some dona- 

tions of in-kind merchandise, such as apparel and soft 

drinks, are counted as contributions in the Star data, and 

those gifts represent an exchange in which the donor is 

paid with advertising and exposure when teams use their 

products. Contributions to the programs of the schools in 

Divisions IAA and IAAA, which have a lower profile, are 

unlikely to be related to premium ticketing or advertis- 

ing, but over 90 percent of the total contributions to ath- 

letic departments go to Division IA schools, at which 

those factors are likely to be important. Most contribu- 

tions thus seem to be related to the exchange of goods or 

services and therefore are primarily commercial. How- 

ever, because the data do not specify which contributions 

are associated with a benefit to the donor and which are 

not, the tables in this report present the commercial share 

of revenue both with and without contributions. 
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Table 1. 

Sources of Revenue for NCAA Division I Athletic Programs, 
Academic Fiscal Year 2004-2005 

Average Revenue (Millions of dollars) Share of Revenue (Percent) 

Source All IA IAA IAAA All IA lab, IAAA 

Commerciala 

Ticket sales 5.1 8.9 0.5 0.3 21.9 25.4 5.4 4.1 

Conference distributions 3.2 5.5 0.5 0.3 13.7 15.6 4.8 3.8 

Advertisements 1.3 2.1 0.3 0.2 5.4 5.8 3.1 3.1 

Media rights 0.6 1.1 0 0 2.5 3.0 0.1 0.3 

Guarantees 0.6 0.9 0.3 0.1 2.4 2.5 2.8 1.4 
Items sold on game day 0.6 1.0 0.1 0 2.4 2.7 0.7 0.6 

Investments 0.5 0.8 0.1 0.1 2.0 2.2 1.0 0.6 

Sports camp 0.3 0.5 0.2 0.2 1.4 1.3 1.6 1.9 
Third-party support 0.1 0.2 0 0 0.5 0.5 0.2 0.3 

Other 0.5 0.8 0.2 0.2 2.3 2.4 2.0 2.0 

Subtotal 12.7 21.6 2.1 1.4 54.4 61.5 21.7 18.1 

Noncommercial 

Student fees 3.1 2.9 3.2 3.6 13.2 8.1 32.6 45.8 
Institutional support 2.4 2.5 3.0 1.5 10.4 7.0 31.1 19.2 
Facilities and administrative support 0.5 0.6 0.5 0.4 2.2 1.6 5.7 5.2 

Government support 0.3 0.4 0.2 0.2 1.2 1.0 1.8 1.9 

Subtotal 6.3 6.2 6.9 5.7 27.0 17.7 71.2 72.1 

Contributionsu 4.3 7.3 0.7 0.8 18.6 20.8 7.1 9.8 

Average Total Revenue 

Share of Revenue from Commercial Activities 

Contributions counted as noncommercial 

Contributions counted as commercial 

23.3     35.2 9.7 7.9 100.0 100.0 100.0 100.0 

n.a. n.a. n.a. n.a. 54.4 61.5 21.7 18.1 

n.a. n.a. n.a. n.a. 73.0 82.3 28.8 27.9 

Memorandum: 
Number of Schools 164 90 41 33 

Total Revenue, All Schools 3,824 3,166 397 261 

Source: Congressional Budget Office based on data included in the budget reports that all Division I schools submit to the National Colle- 

giate Athletic Association for their athletic programs. The data presented here, which include 164 of the 327 schools in Division I in 

academic fiscal year 2004-2005, were made available in response to a request by the .rndianapo/isStarnewspaper under the Free- 

dom of Information Act. 

Notes: The academic fiscal year typically runs from July I to June 30. 

NCAA = National Collegiate Athletic Association; n.a. = not applicable. 

a. Defined as revenue received in exchange for goods or services in a market that also includes taxed businesses. 

b. Contributions can be commercial or noncommercial. 
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When contributions are counted as commercial revenue, 

73 percent of the revenue of athletic departments for 

Division I schools comes from commercial sources; when 

contributions are considered noncommercial, the share is 

about 54 percent. Within Division I, however, there are 

dramatic differences. Depending on whether contribu- 

tions are considered commercial, athletic departments at 

Division IA schools receive about 60 percent to 80 per- 

cent of revenue from commercial sources, compared with 

20 percent to 30 percent for schools in Divisions IAA and 

IAAA. 

Commercial Activity in Other University Programs 

The share of revenue from commercial activity in the rest 

of the university serves as a useful benchmark in deter- 

mining whether athletic departments generate a dispro- 

portionately high share of revenue from commercial 

activity. 

The Department of Education maintains the Integrated 

Postsecondary Education Data System (IPEDS), which 

contains data on revenue from most postsecondary insti- 

tutions. CBO used those data to estimate the commercial 

share of total revenue for the entire school. IPEDS 

includes a category for revenue earned from auxiliary 

enterprises, defined as "revenues generated by or collected 

from the auxiliary enterprise operations of the institution 

that exist to furnish a service to students, faculty, or staff, 

and that charge a fee that is directly related to, although 
¯ ,,7 not necessarily equal to, the cost of the servtce. Exam- 

ples of auxiliary enterprises include residence halls, food 

services, and athletic departments; all revenue from those 

sources is classified as commercial. 

without hospitals included in the schools’ overall revenue. 

Hospital revenue is classified as noncommercial when 

included in the universities’ total revenue. 

With associated university- hospitals excluded, the univer- 

sities as a whole derive almost 11 percent of their revenue 

from commercial activities when contributions to the 

university are considered a noncommercial source of reve- 

nue. That share rises m about 14 percent ~vhen contribu- 

tions are classified as commercial (see Table 2).8 

A final consideration is the treatment of athletic pro- 

grams’ revenue within the overall university: For schools 

in Division IA, that revenue comes primarily from com- 

mercial sources, so including it boosts the share of reve- 

nue from commercial sources for the university as a 

whole. Because the IPEDS data do not have a separate 

category fbr the revenue of athletic programs, CBO used 

the Indianapolis Star data to estimate each category of 

revenue net of the effect of athletic programs.9 

When athletic departments are removed from the 

calculation of commercial revenue for the university, the 

commercial share falls (see Table 2). Excluding hospitals, 

the share of university- revenue from commercial sources 

is about 8 percent when contributions are considered 

noncommercial. That treatment of contributions may be 

more appropriate for the rest of the university than for 

the athletic department, although individuals or organi- 

zations making the largest donations to universities also 

tend to receive something, such as naming rights, in 

return. When contributions are considered commercial, 

Many university systems also have hospitals, which serve 

populations and missions that are somewhat different-- 

though overlapping--from those served by the rest of the 

university. Although most hospital revenue is received in 

exchange for services, universities’ hospital services are 

not typically viewed as a commercial enterprise. ~hether 

hospitals should be considered a fundamental part of the 

universities’ educational mission is unclear; the share of 

revenue from the universities’ commercial enterprises 

shown in Table 2 is therefore presented both with and 

7. Susan G. Broyles, IPEDS Glossary (Department of Education, 
National Center tbr Education Statistics, rev. August 1995), 
http://t~ces.ed.gov!pubs95i95822~pd~ p. 28. 

When hospitals are included in the calculation, the commercial 
share of revenue is 9.5 percent with contributions considered non- 
commercial and 12.6 percent with contributions considered com- 
mercial. 

In adjusting the universities’ revenue to exclude revenue from ath- 

letic departments, CBO assumed that the schools that did not 
respond to the FOIA request were similar to those that did. CBO 
made the adjustment using averages ~}om the Indianapolis Star 

data. For example, the calculation for all university revenue 
excluding athletics was made by subtracting the average revenue of 
athletic departments in the Star data, multiplied by the number of 
schools (101), from the total university revenue given in IPEDS. 
CBO used a similar process to calculate university revenue exclud- 
ing athletics for contributions and auxiliary enterprises, using the 

Star data averages for contributions to athletic departments and 
commercial revenue from athletic departments, respectively. 
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the share of university revenue from those sources is 

about 11 percent. 10 Clearly, athletic departments derive a 

considerably higher share of their revenue from commer- 

cial activities than do other parts of universities. Depend- 

ing on how it is calculated, the share of revenue from 

commercial sources is seven to eight times higher for 

Division IA athletic programs than for all other functions 

at those universities. For Divisions IAA and IAAA, the 

share of commercial revenue for athletic programs is only 

two to three times as large as for the universities’ other 

activities (assuming that the extent of commercial activity" 

in those schools, apart from the athletic department, is 

comparable ,vith that in Division IA schools). 

Looking at the net income of athletic programs highlights 

the differences in the commercial nature of programs 

between the three Division I subgroups (see Table 3). 

Nearly 99 percent of total net income accrues to Division 

IA programs, according to the data reported by universi- 

ties to the NCAA.11 Average income for programs in 

DMsions IAA and IAAA is less than a tenth of that in the 

more commercial Division IA. Those differences in 

10. Including hospitals, universities derive about 7 percent of revenue 
from commercial sources when contributions are considered non- 
commercial and 10 percent of revenue from commercial sources 
when contributions are considered commercial. 

reported income are discussed later in the context of pos- 
sible policy changes. 

Even in that group of elite Division IA programs, how- 

ever, more than a quarter of the athletic programs report 

a deficit each year. That result is more likely to reflect the 

conceptual difficulties in measuring income rather than a 

statement about the true underlying profitability- of those 

programs. The correct allocation of revenue and expenses 

to athletic departments, and thus their net profit, is com- 

plicated. There are no rules or even standard practices 

delineating how schools divide revenue from parking, 

concessions, or licensing, for example, between the ath- 
letic department and the university.12 On the cost side, 

11. 

12. 

The majority of income is, of course, reinvested directly into the 
athletic programs for example, into compensation for coaches 
and administrators. Because the athletes retain amateur status, 
there are strict limits on their compensation, and they are barred 
from receiving benefits that are proportional to the income that 
they earn for the university. Robert W. Brown and R. Todd Jewell 
("Measuring Marginal Revenue Product in College Athletics: 

Updated Estimates," in John Fizel and Rodney Fort, eds., 

Economics of College Spore [Westport, Conn.: Praeger, 2004], 
pp. 153-162) estimate that universities earn $400,000 from each 
high-performing football player and over $1 million from each 
high-performing basketball player. 

Robert Sandy and Peter Sloane, "Why Do U.S. Colleges Have 
Sports Programs?" in Fizel and Fort, eds., Economics of College 

Spore, pp. 87-110. 
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Table 2. 

Sources of Revenue for Schools in NI AA Division IA, 
Academic Fiscal Year 2004-2005 

Source 

Commercial 
Auxiliary Enterprises 

Noncommercial 
Hospitals 

All other sources 

Including Athletic Department Excluding Athletic Department 

Total Revenue, by Source (Millions of dollars) 

8,429 6,245 

9,833 9,833 
67,389 66,758 

Contributionsa 2,670 1,931 

All Sou rces 88,321 84,768 

Excluding Hospitals 

Contributions counted as noncommercial 

Contributions counted as commercial 

Revenue from Universities’ Commercial Activities as a Percentage 

10.7 8.3 

14.1 i0.9 

of Total Revenue 

Including Hospitals 

Contributions counted as noncommercial 

Contributions counted as commercial 

9.5 7.4 
12.6 9.6 

Source: Congressional Budget Office based on data from the Department of Education’s fntegrated Postsecondary Education Data System. 

Notes: The academic fiscal year typically runs from July I to June 30. 

The sample includes the 101 public schools in NCAA Division IA. 

schools generally list the full standard tuition as the cost 

of an athletic scholarship, even though that measure over- 

states the true cost of a,varding the scholarship. 13 Because 

accounting practices vary-, the reported profit or loss 

reported here (in Table 3) may be a poor guide to the true 

financial status of athletic departments.14 

13. If class sizes are fixed, the cost of granting a scholarship to an ath- 
lete is the tuition that would have been paid by another student 
who cannot now be admitted, and the majority of students do not 
pay the listed tuition because they receive finandal aid in the ~brm 
of tuition discounting or grants. See Burton A. Weisbrod, Jeffrey 
12. Ballou, and Evdyn D. Asch, 3fission and~oney: Undemanding, 

the Universio~ (Cambridge, U.K.: Cambridge b~iversity Press, 
2008), Chapter 5. If class sizes are not fixed, the cost of granting a 
scholarship to an athlete could be even less than the net tuition 
that would be paid by another student, because the athlete’s 
admission does not prevent any other applicant from being 
admitted. 

~ompetition with For-Profit Entities 

Public and private colleges face relatively little comped- 
tion from taxable competitors; for-profit postsecondary 
schools accounted for just 5 percent of total enrollment 

14. The profitability of collegiate sports is a matter of continuing 

debate. On the one hand, ?mdrew Zimbalist (UnpaidProfessionak: 

Commercialism and Co,~ict in Big-Time College Sports [Princeton, 

N.J.: Princeton University Press, 1999], Chapter 7) estimates that 

although the top dozen programs run persistent surpluses and 

some others may turn a profit during a particularly successful year, 

the average program runs a deficit of $710,000 per year once 

adjustments for some of the reporting problems discussed in the 

text are made. On the other hand, Brian Goff ("Effects of Univer- 

sity Athletics on the University: A Review and Extension of 

Empirical Assessment," Journal of Spon Management, vol. 14, 

no. 2 [2000]) estimates that only 10 percent of the top 109 pro- 

grams lose money in a year. He concludes that public universities 

may underestimate profits by $800,000 per program and that pri- 

vate schools underestimate profits by even more. 
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Subdivision’s Share of 

Total Net Total Net 

Number of Income or Loss Income or Loss Average Income 

Programs (Millions of dollars) (Percent) (Millions of dollars) 

Division 1A Programs 

With net profit 60 141.4 89.9 2.4 

With net loss 24 -34.7 70.4 -1.4 
That break even 6 0 0 0 

Subtotal 90 106.8 98.8 1.2 

Division 1AA Programs 

With net profit 22 6.7 4.2 0.3 

With net loss 13 -2.6 5.2 -0.2 
That break even 6 0 0 0 

Subtotal 41 4.1 3.8 0.1 

Division 1AAA Programs 

With net profit 19 9.2 5.9 0.5 
With net loss 12 -12.0 24.4 -1.0 
That break even 2 0 0 0 

Subtotal 33 -2.8 -2.6 -0.1 

All Division I Programs 

With net profit 101 157.3 n.a. 1.6 
With net loss 49 -49.2 n.a. -1.0 
That break even 14 0 n.a. 0 

Total 164 108.1 n.a. 0.7 

Source: Congressional Budget Office based on data included in the budget reports that all Division I schools submit to the National 

Collegiate Athletic Association for their athletic departments. The data presented here, which include 164 of the 327 schools in 

Division I in academic fiscal year 2004-2005, were made available in response to a request by the newspaper the Indianapo/is Star 

under the Freedom of [nformation Act. 

Notes: The academic fiscal year typically runs from July I to June 30. 

There are no rules or even standard practices delineating how schools divide revenue and costs between the athletic department 

and the university. The profits and losses reported in this table may therefore be a poor guide to the true financial status of athletic 

departments. 

NCAA = National Collegiate Athletic Association; n.a. = not applicable. 

in degree-granting institutions in 2004.15 When athletic 

departments function primarily as a part of the educa- 

tional experience for students, they participate in that 

nonprofit market. However, highly competitive college 

sports teams with large-capacity stadiums and prime-time 

television events with advertising are more reasonably 

15. U.S. Department of Education, Digest of Educatio*z Star#tics, 
ht~p://~ccs.cd.gov!programs/digest/dO7!tables!d~07_] 85.asp. 

considered participants in the market for entertainment. 

They compete for entertainment spending with many 

other recreational options, but their most direct competi- 

tors are professional sports leagues. 

Even though competitive university sports programs 

enter the same market with tax advantages unavailable 

to the taxable professional leagues, those leagues have 

never advocated removing tax preferences for the college 
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programs. One reason may be that college sports tend to 
reduce costs fbr professional sports.16 The two sports 
with the most active and commercial college programs-- 
football and basketball--are each controlled by a single 
professional association that spends very little on training 
players. In many cases, all but the final polishing is done 
by the colleges while the players maintain amateur, non- 
paid status. 17 If players were not trained by colleges, the 
professional leagues would probably have to pay those 
players a salary and complete the training themselves. 
Particularly in football, the same lack of other leagues in 
the market--due at least in part to the partial antitrust 
exemptions granted to the National Football League 
(NFL)--has also facilitated explicit arrangements 
between the NCAA and the NFL that avoid direct com- 
petition so that they can jointly maximize revenue. For 
example, college and professional football teams play on 
different days of the week during the college season. 
Once the college football season is completed, profes- 
sional teams play- some games on Saturday, the day- usu- 
ally reserved for colleges. 

The Benefits of Collegiate Athletics 
Although this analysis focuses on the commercialization 

of university athletics, the favorable tax treatment of ath- 

letic departments within a university might also be evalu- 

ated in terms of the social benefit those programs provide 

to federal taxpayers, who finance the subsidies the univer- 

sities receive. Research indicates that student athletes tend 

to underperform academically relative to their creden- 

tials, although there is no clear evidence about whether 
their participation in competitive athletics creates other 

types of human capital with social benefits. 18 If student 
athletes reap less academic benefit from higher education 
than other, similarly qualified students, the admission 
preferences they currently have represent a misallocation 

of education resources. 

16. 

17. 

College baseball is an exception in that it competes for players 
with the minor leagues; even so, the collegiate and professional 
baseball seasons do not overlap the majoriw of the time. 

The lack of compensation for college athletes (despite the substan- 
tial revenue that they earn for the university-) is one factor encour- 
aging basketball players to forgo college and instead improve their 

skills in professional leagues in other countries before returning to 
play *br a professional team in the United States. If more athletes 
decided to play for foreign professional leagues rather than for col- 
leges, the result could be both a decline in the commercialization 
of college basketball and a decline in its value to the domestic pro- 
*~ssional league. 

Collegiate athletics, like other extracurricular activities, 

may also enhance the quality of student life in various 

nonacademic ways that could also have social benefits. 

Supporters of university athletic programs cite the leader- 

ship skills, teamwork, and dedication that student ath- 

letes may learn through their participation. 19 Participat- 

ing in and watching sporting events can also contribute 

.... ity. to an mst~tuttons sense of commun 

Athletics are unique among extracurricular activities, 

hmvever, because of the expensive infrastructure support 

associated with providing such benefits to participants. 

Although some other activities also require facilities that 

are expensive to construct and maintain, salaries for 

coaches are higher than those for almost any other uni- 

versity employee, including college presidents, and no 

other extracurricular activities are provided ,vith 

academic tutoring programs like those that focus on 

maintaining athletic eligibility:2° 

Athletic programs might also provide ancillary benefits 
(in addition to any direct profit from the programs them- 
selves) to the schools, allowing them to further their mis- 
sion of higher education. Athletic programs could benefit 
schools indirectly by improving their name recognition or 
reputation.21 Successful athletic programs could also 
encourage increased giving by alumni to a school or 
improve the quality of the entering class by increasing the 

18. 

19. 

20. 

See, for example, William G. Bowen and Sarah A. Levin, Reclaim- 

ing the Game: College Sports and Educational Values (Princeton, 
N.J.: Princeton University Press, 2003), Chapter 6. The authors 
concluded that after accounting for the influence of race, field of 

study, individual scores on the Scholastic Aptitude Test (SAT), 
and the average SAT score at the institution, athletes who are 
recruited achieve lower class rank relative to their academic cre- 
dentials than do walk-on athletes or the general student body. The 
et~ct is most pronounced among football players and rowers. 
Others have noted that graduation rates for football and basket- 
ball team members in Division I are considerably lower than those 
for nonathletes or ~br athletes in other sports. See Weisbrod, 
Ballou, and Asch, Mission and3/Ioney, p. 231. 

Letter from Myles Brand, President of the National Collegiate 

Athletic Association, to the Honorable William Thomas (Novem- 
ber 13, 2006), ,,~.~,v.ncaa~org!wpsincaa?Conten([I )=44636, p. 4. 

For a comparison of coaches’ and university presidents’ salaries, 

see Weisbrod, Ballou, and Asch, Mission andMoney, pp. 221 and 
251-277. For a discussion of spending on tutoring programs for 
athletes, which the NCAA requires of all Division I schools, see 
Zimbalist, Unpaid Proj~bssionals, pp. 43-44. 

21. Gofic, "Effects of University Athletics on the University-," p. 91. 
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number of students who apply for admission. Although 

various empirical studies on both of those points have 

come to conflicting conclusions, overall the evidence 

indicates that the effect of successful programs on either 

of those measures at a specific school is likely to be posi- 

tive but small (see the appendix). 

Applying those conclusions to all university athletic pro- 

grams in the nation--the appropriate level at which to 

evaluate a federal subsidy--is difficult. Most studies look 

at the relationship between success, defined by win-loss 

records or championship wins, and alumni giving or the 

number of applications at a specific school. Because ath- 

letic success is in general a zero-sum endeavor (champion- 

ship games always have a winner), the relationships that 

hold for a single or small group of athletic programs may 

not hold for all athletic programs in the nation. There is 

no evidence suggesting that athletic programs increase the 

overall amount of charitable contributions (as opposed to 

shifting them between different schools or other non- 

profit organizations) or the average quality of students 
attending all colleges.22 Furthermore, the effect of ath- 

letic programs on either of those measures seems likely m 

be dwarfed by that of the many other federal subsidies for 

charitable giving and higher education. In fact, the cur- 

rent subsidy to athletic departments may simply encour- 

age an "arms race" between schools, in which universities 

spend increasing resources on measures of athletic success 

that, at most, benefit their o,vn institutions at the expense 

of others. Encouraging such competition within the 

higher education sector seems unlikely to benefit the fed- 

eral taxpayers that ultimately pay for the subsidy. 

Policy Options 
If the Congress decided that some or all of the activities 

undertaken by college athletic programs are primarily 

commercial, the rationale for providing preferential tax 

treatment to those activities would be eliminated or 

greatly reduced. Changes to the tax preferences could be 

achieved in one or more of the following ways: 

22. Total charitable donations to all sectors have remained roughly 
2 percent of disposable income over time, suggesting that 
increased donations to higher education are oI~et by decreased 
giving to other nonprofits (Weisbrod, Ballou, and Asch, Mission 

andMoney, p. 36). 

[] Limiting the deduction of charitable contributions, 

[] Limiting the use of tax-exempt bonds, or 

[] Limiting the exemption from income taxation, either 
for all or for certain types of income. 

Several issues might arise if the Congress decided to dim- 

inate or reduce those tax preferences. Most important, 

the position of athletic departments within larger non- 

profit institutions affords many opportunities for shifting 

contributions, other revenue, or expenditures from one 

part of the university- to another. The budgetary relation- 

ship between universities and their constituent parts 

would significantly reduce the effectiveness of most 

attempts to limit the general tax preferences for athletics 

while leaving those for the entire university intact. More 

targeted changes, such as limiting the types of income 

statutorily exempt from the unrelated business income 

tax, are more likely to have an impact but would still 

require assessing the commercialization of all of the uni- 

versity’s activities rather than just those of the athletic 

department. 

Limiting the Deduction of Charitable Contributions 

Under the Internal Revenue Code, donors to college 

sports programs may deduct their contributions from 

their federal adjusted gross income. Many of those contri- 

butions, however, are made in order to become eligible to 

purchase game tickets or to ensure access to premium 

seating. In effect, the transaction is an exchange of money 

fbr valuable rights, and the benefits of the contribution 

accrue to the donor. Under current laxv, the donor may 

nonetheless deduct 80 percent of the value of such 

contributions. 

If the Congress decided that contributions to athletic 

departments are primarily commercial, it could specify 

that contributions to universities’ sports programs or to 

foundations that support them--either contributions 

given in exchange for certain benefits or all contribu- 

tions-may not be deducted on the donor’s federal tax 

return. Money can easily be moved between departments 

within the university, however, and a university- adminis- 

tration can allocate a greater share of its own budget to its 

sports program. If that fact is xvell understood by donors 

and administrators, donations to sports programs might 

be unaffected by such a policy change; lower explicit 

donations to the athletic programs could simply be offset 

by indirect donations through the university. 
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Although such a response might completely off}et the 
effects of a change in the deductibility of contributions, it 
would probably not do so. ~lbtal donations would be 
likely to decline to some extent, and a school’s response 
would determine how the effects of that decline were 
shared between the athletic program and other parts of 
the budget. 

Limiting the Use of Tax-Exempt Bonds 

Although contributions can be given to or earmarked for 

sports programs directly, athletic departments generally 

do not have borrowing authority that is separate from 

that of the college or university as a whole. The borrow- 

ing is undertaken on behalf of the school and is ear- 

marked for the sports program in the tax-exempt bond 

offering. 

It would thus be more difficult for schools to move bor- 
rowing that is earmarked for another part of the univer- 
sity to the athletic department if the Congress prohibited 
the use of tax-exempt bonds to finance the capital facili- 
ties of sports programs. Even so, it might be possible for 
the university to borrow indirectly for the sports pro- 
gram. If the university could not use the proceeds from 
bonds directly for the sports program, it could still bor- 
row for capital spending in other areas that would have 
been financed with operating revenue and use that oper- 
ating revenue to finance the sports facilities. The major 
problem would be the large amount of revenue needed~ 
the university might not have adequate capital facilities 
being financed with operating revenue to make the sub- 
stitution. Thus, eliminating the direct use of tax-exempt 
bonds for sports facilities would be unlikely to eliminate 
their use but ~vould probably have a bigger effect on the 
total amount of bonds a university issues than the elimi- 
nation of charitable contributions would have on total 
charitable contributions. 

Limiting the Exemption from Income Taxation 

Attempts to end the exemption from income taxation for 

athletic departments would probably encourage universi- 

ties to undertake significant efforts to avoid taxes. A 

sports program’s position within a much larger institution 

makes successful taxation of its true net income a difficult 

undertaking. Changing the treatment of income from 

specific sources, such as royalty income or income from 

corporate sponsorships, might be effective, especially if 

the changes applied to the entire university rather than 

just the athletic program. 

Subject the Income of Athletic Programs to the UBIT. The 

Congress could, by statute, reclassify collegiate athletic 

programs as unrelated commercial entities operated by a 

nonprofit organization, thereby sub ecting them to the 

unrelated business income tax.23 Because an athletic pro- 

gram in a nonprofit private or public postsecondary insti- 

tution is part of a much larger economic entity that 

would remain classified as a nonprofit, the institution 

would have a substantial incentive to shift costs from the 

untaxed portion of the university to the taxable portion 

and to shift income in the other direction. Increased net 

income would have no tax consequences for the untaxed 

sector, and increased costs ,vould reduce or eliminate tax- 

able net income for the athletic program.24 

Universities have other means of eliminating taxable 

income if cost shifting failed to do so completely. Unlike 

a for-profit enterprise, which has shareholders who expect 
managers to distribute a surplus as dividends or retain the 

surplus and distribute it in the future as capital gains, the 
nonprofit or public enterprise has no shareholders. If ath- 

letic programs still showed a profit even after income or 

cost shifting, that profit could be reduced or eliminated 
in two ,vays. First, the program could increase costs by 

paying higher wages to coaches or administrators or by 
spending more for other items, such as athletic facili- 
ties.25 Second, the program could reduce revenues--for 

example, by lowering the price of game tickets. Directors 

of athletic programs might prefer to use one of those 
alternatives rather than pay taxes; all of the alternatives 

would reduce the income subject to tax. 

23. 

24. 

25. 

For an in-depth discussion of the legal argument for applying the 
UBIT to college athletics under current law, see John D. 
Colombo, "The NC.&&, Tax Exemption, and College Athletics" 

( Universi{y of Illinois Law Review, forthcoming; also available at 
http://papers, ss’..n.comiabs t’..act = 1336727). 

Joseph J. Cordes and Burton A. Weisbrod ("Differential Taxation 

of Nonprofits and the Commercialization of Nonprofit Reve- 

nues," in Burton A. Weisbrod, ed., % Profit or Not To F?’ofit 
[Cambridge, U.K.: Cambridge Universit-y Press, 1998]) conclude 
that nonprofits subject to the UBIT may shift expenses that are up 
to one-third of their gross profit to the taxable portion of the 

entity. 

The large number of programs that currently post a loss (see 
Table 3) may suggest that those behaviors already occur; adminis- 
trators and coaches may be able to extract higher salaries from 
those nonprofit programs because such programs have no incen- 
tive to show a profit. 
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Restructure file Relationship Between Afllletic 
Departments and the University. The schools’ ability to 

shift income from one part of their budget to another is 

likely to prevent the net income of collegiate athletic pro- 

grams from being taxed. To prevent such shifting, the 

Congress could require that the financial relationship 

between athletic programs judged to be commercial and 

their universities be severed completely. Like any com- 

mercial entity, the athletic programs could still lower 

their tax liability by reducing revenue or increasing costs, 

but they would be limited in doing so by their need to 

raise capital. 

Such a major restructuring of the relationship between 

athletic departments and universities would present a 

variety of practical and political issues. Perhaps most 

important, it would be extremely difficult to implement 

effectively at the public universities that host most of the 

major sports teams. The Congress has made many 

changes to the exemption for nonprofit institutions, 

including imposing the unrelated business income tax. 

But the IRS has considered every commercial activity 

undertaken by a state or local government to be an essen- 

tial public service and therefore not subject to taxation. 

Taxing a public entity would raise legal issues with regard 

to intergovernmental tax immunity. At the moment, the 

tax law treats nonprofit and public enterprises very differ- 

ently. Therefore, a state institution of higher education 

operating a sports program classified as a commercial 

enterprise would be subject to the UBIT under that 

approach, but a state operating the identical sports pro- 

gram as a state entity not affiliated with its public univer- 

sity would not. 

Reclassify Certain Types of Income. Instead of attempt- 

ing to classify all net income from athletic programs as 

commercial and subject to the UBIT, the Congress could 

consider reclassifying certain types of income typically 

earned by those programs as unrelated income. For exam- 

ple, an athletic program earns royalty income when it 

receives a payment in exchange fbr allowing a fbr-profit 

enterprise to use its name. Current law excludes all roy- 

alty income from the UBIT because such income is con- 

sidered passive. In general, passive income, which also 

includes income from investments, is not considered 

commercial because it is not derived from direct competi- 

tion with commercial enterprises. 

Some types of royalty income may reasonably be consid- 
ered more commercial than others. The royalty income 

derived from the ownership of mineral and oil rights is 

usually a clear example of passive income; universities 

own the land to which such rights are attached but have 

little or no involvement in the ongoing commercial activ- 

ity- that occurs. In contrast, when colleges and universities 

license team names, mottoes, and other trademarks to 

for-profit businesses that supply apparel, accessories, and 

credit cards to the general public, they approve each 

product and use of their symbols and, in some cases, 

exchange infbrmation, such as donor lists, with the 

licensees to aid in their marketing. In 2005, the collegiate 

sector earned $203 million in that ty-pe of licensing reve- 

nue.26 The manufacture or sale of such items would 

clearly be commercial--and subject to the UBIT~if 

undertaken directly by the schools. Schools’ active 

involvement in generating licensing income could be the 

basis for considering such income as commercial and 

therefore subject to the UBIT. Even the income from 

mineral rights has been determined taxable if the univer- 

sity is substantially involved in the daily operation of such 

properties. 

Bringing royalty income that accrues only to athletic 
departments under the UBIT would be problematic, 
however, for several reasons. First, schools could simply 
limit their licensing of the names and trademarks of their 
athletic teams and increase their licensing of the school’s 
name and trademarks to minimize the amount of taxable 

activity; although doing so would be likely to decrease 
sales. More important, if royalty income from licensing 
team names to for-profit businesses was truly considered 
commercial and subject to the UBFI; the same arguments 
would apply in full force to licensing all other university 
names and trademarks. A consistent policy would subject 
all such income m the UBIT because of its commercial 
nature. Such a change in policy could affect many other 
nonprofits in addition to colleges and universities, 
although the amount of all commercial activity in athletic 
departments relative to that undertaken by universities 
and other nonprofits does provide a rationale for different 
treatment. 

Income from corporate sponsorship is also explicitly 
excluded from the UBI’I: Generally, sponsorship income 
arises from corporate payments made in exchange for 
associating the corporate name with the nonprofit or 
public institution. In the context of college athletics, 

26. Weisbrod, Ballou, and Asch, A]ission and~oney, p. 245. 
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most major college championship games, stadiums, and 
arenas have a corporate sponsor whose name is included 
in the name of the event or facility. The IRS considered 
subjecting such income to the UBIT in 1991. In the Tax- 
payer Relief Act of 1997, however, the Congress 
responded by excluding "qualified sponsorship payments" 
from the UBIT, defining such payments as those in 
return for no other benefit than the acknowledgment of 
the sponsor. The law makes a distinction between pay- 
ments in return for advertising (which includes descrip- 
tions of the sponsor’s products, locations, or other fea- 
tures) and payments in return for adding the sponsor’s 
name to an event or facility- (which is not considered a 
substantial benefit). The NCAA estimated that corporate 
sponsorship payments to all athletic programs totaled 
$275 million in academic year 2004-2005.27 

The fact that sponsors of athletic facilities and bowl 
games are willing to pay" large sums in qualified sponsor- 
ship payments suggests that they derive some benefit 
from the prominent location and display of their corpo- 
rate trademarks during athletic contests and national 
broadcasts. If the Congress decided that those benefits 
were essentially similar to those conferred by advertising 
as defined in the law, it could reclassify" such payments as 
taxable income from an unrelated business. Such a deter- 
mination would be supported not only by the commer- 
cial nature of those specific transactions but also by the 
commercial nature of athletic departments themselves, in 

27. Letter from Myles Brand to the ttonorable William Thomas 
(November 13, 2006). 

contrast to other nonprofits that earn some revenue from 

similar sources while remaining financed primarily by 

noncommercial activities. 

However, not all payments for naming rights at athletic 
facilities really are in return for a substantial benefit; the 
benefit to the sponsor varies considerably among schools 
and is of course largest for the few schools whose athletic 
arenas attract extremely large cro,vds and host ,videly tele- 
vised events. The range of success among programs--and 
thus the benefit in being a sponsor--implies that a blan- 
ket determination of "substantial benefit" from all spon- 
sorships could be unreasonable. The situation is clearer in 
the case of sponsors of championship games. Title spon- 
sors of widely televised events such as bowl games clearly 
receive a substantial benefit from their sponsorship. If the 
Congress determined that such transactions are commer- 
cial, it could specifically classify sponsorship payments for 
those particular athletic contests as taxable income. 

Even reclassifying certain types of income might fail to be 

effective if the policy was intended to apply only to ath- 

letic departments. Unless the treatment of such income 

was consistent across the entire university, strong incen- 

tives would remain to shift income taxable to the athletic 

department to the nontaxed portion of the university: 

However, reclassifying certain types of income as unre- 

lated, and therefore taxable, would have the advantage of 

fbcusing directly on the types of revenue that are associ- 

ated with the relatively few highly commercial athletic 

departments rather than on the majority of athletic 

departments that engage in little commercial activity. 
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though the extent of commercialization in col- 

lege sports provides one basis for evaluating athletic pro- 

grams’ access to federal subsidies intended for nonprofit 

organizations, other factors may also play a role. For 

example, many supporters of university athletics argue 

that a successful athletic department creates benefits for 

colleges and universities that are then passed on to the 

students. Numerous studies have attempted m prove or 

disprove that notion. 

Athletic success is generally thought to benefit schools in 

one of t~vo ways: by increasing donations to the school or 

by increasing the pool of applicants for admission. 

Research on the relationship between athletics and dona- 

tions has used a variety of measures of athletic success and 

has come to conflicting conclusions. One study, for 

example, found that winning percentages in the major 
sports did not have a significant effect on donations) A 

larger study reached a similar conclusion regarding win- 

ning records, but the authors documented a positive rela- 

tionship between giving and appearances in champion- 

ship games.2 Using a panel data set of 320 institutions, a 

third study concluded that postseason success in football 

and basketball leads to increased girls restricted for the 

use of the athletic department for some schools but no 
increase in unrestricted giving to the universit?:3 Another 

study, using detailed data from a single large university, 

Paul W. Grimes and George A. Chressanthis, "Alumni Contribu- 
tions to Academics: The Role of Intercollegiate Sports and NCAA 

Sanctions," Amedcan Journal of Economics and Sociology, vol. 53, 
no. 1 (1994), pp. 2740. 

Robert Baade and Jefl~ry Sundberg, "Fourth Down and Gold to 

Go? Assessing the Link Bet~veen Athletics and Alumni Giving," 
SocialScience @¢arterf); vol. 77, no. 4 (1996), pp. 789-803. 

found little relationship between teams’ general success 

and donations but found a significant increase in dona- 

tions for some alumni when a sport in which they had 
participated was successful.4 Overall, those studies seem 

to indicate that postseason success may increase restricted 

donations to the athletic department by particular alumni 

but that the effect on total giving to the university is 

likely to be small. 

The results of research on the relationship between ath- 
letic success and the quality- of entering classes are equally 
inconsistent. One study documented a positive relation- 
ship between advancing in the National Collegiate Ath- 
letic Association (NCAA) basketball tournament and 
Scholastic Aptitude Test (SAT) scores for the entering 
class.5 In contrast, another study found that champion- 
ships increased the number of applications but had no 
effect on the SAT scores or grades of entering students.6 
A comprehensive study of the effects of athletic success 

Brad R. Humphreys and Michael Mondello, "Intercollegiate Ath- 
letic Success and Donations at NC~’YA Division I Institutions," 

Journal of Sport Management, vol. 21, no. 2 (April 2007). 

Jonathan Meer and t tarvey S. Rosen, The Impac* ofAthle*ic Perfo~ 

mance on Alumni Giving: An Analysis of ~icro Dam, Working 
Paper No. 13937 (Cambridge, Mass.: National Bureau of Eco- 

nomic Research, April 2008). 

Franldin G. Mixon Jr., ’~thletics versus Academics? Rejoining the 
Evidence from SAT Scores," Ed~cation Economics, vol. 3, no. 3 
(December 1995), pp. 277-283. 

J. Douglas Toma and Michael Cross, "Intercollegiate Athletics and 
Student College Choice: Understanding the Impact of Champi- 
onship Seasons on the Quantity and Quality of Undergraduate 
Applicants" (paper presented at the 21st Annual Meeting of the 
Assodation for the Study of Higher Education, Memphis, Tenn., 

October 30-November 2, 1996). 
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on the quality" of incoming students concluded that the 
percentage of games won was positively correlated with 
the quality of the students but that the effect was gener- 
ally small and statistically insignificant; the authors also 
reached similar conclusions about the relationship 
between winning and alumni donations.7Another paper 
examined a separate mechanism through which athletic 
success could provide benefits m public schools-- 
increased state funding. The author found that schools 
with a Division IA football program receive significantly 
more in state funding than those without one but that an 

increase in the success of the program does not raise the 
amount of appropriations it receives.8 

Although the studies reach conflicting conclusions, even 
in the studies that find that successful athletic programs 
have a positive impact on the school overall, the measured 
impacts are generally quite small. In addition, studies that 
demonstrate a positive impact for a single school or a 
subset of schools do not address whether success in inter- 
collegiate athletics increases donations or student quality 
at all schools--or simply shifts them between schools. 

Robert E. Litan, Jonathan M. Orszag, and Peter R. Orszag, The 

Empirical Effbcts of Collegiate Athletics: An Interim Report (prepared 
by Sebago Associates for the National Collegiate Athletic Associa- 
tion, August 2003), *~v.ncaa.org/databasesibasdineSmdy/ 
base~ine.pdfl 

8. Brad R. Humphreys, "The Relationship Between Big-Time Col- 
lege Football and State Appropriations for Higher Education," 

Interna*ionalJourna! of Spor~ Finance, vol. 1, no. 2 (May 2006). 
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The NCAA, Tax Exemption and College Athletics 

John D. Colombo* 

I. Introduction 

In early October, 2006, Rep. Bill Thomas, then the chair of the House Ways 
and Means Committee, sent a letter to Myles Brand, the President of the NCAA, 
that essentially asked the NCAA to defend its status as a tax-exempt 
organization. 1 The letter, and the subsequent response from the NCAA,2 brought 
out the talking heads in droves; even George Will wrote a column criticizing "the 
NCAA’s tax-free lifestyle.’’3 Unfortunately, most of the folks who opined on the 
subj ect revealed virtually no knowledge of the actual law surrounding tax 
exemption for the NCAA or, more broadly, exemption for universities engaged in 
Division I-A football and basketball. For example, a common theme of the 
opinions was that tax exemption should be denied because of escalating coaches’ 
salaries,4 even though the actual law states quite clearly that the only issue 
involving salaries in the tax exemption world is whether they are "reasonable" - 

Albert E. Jenner, Jr. Professor, University of Illinois College of Law. My thanks to Katherine 
Chamberlain for her research assistance, iny good friend and colleague Steve Ross for his patiem 
tutoring regarding the realities of college athletic programs, and my wife/copy-editor Tina, who 
takes ~ny tax-speak and turns it into something approaching English. 

1 ~.~ee, e.g., Steve Weiberg, N(5~A’s Tax-Exempt Status Questioned, USA TODAY, Oct. 5, 2006, 

available at http://www.nsatoday.com/sports/college/2006-10-04-ncaa-tax- 

status_x.htm?POE=SPOISVA; Elana Schor, Rep. Thomas Seeks Ans’wers from NC,~L4, THE HILL, 

Oct. 5, 2006, available at http://thehill.com/leading-the-news/rep.-thomas-seeks-answers-from- 
ncaa-2006-10-05.html; see also letter from Bill Thomas, Chairman, House Comnfittee on Ways 

and Means, to Dr. Myles Brand, President, NCAA (Oct. 2, 2006). The full text of the letter is 
available at http.’,+~vww.usatoday.com/sports/college/2OO6-! O-O5-congress-ncaa-tax-letter x.hm~ 

[hereinafter Thomas Letter]. 

~ Letter from Myles Brand to Williams Thomas, November 13, 2006. The response is available 

via a li~k from the following page on the NCAA web site 
http://www.ncaa.org/wps/ncaa?ContentID= 11761 [hereinafter NCAA Response]. 

~ George F. Will, Tax BreaksJbr Football, WASH. Posr, Oct. 25, 2006, at A17, available at 

http ://www. washingto npost.com/wp-dyn/content/article/2006/ l O/2 4/AR2006102 400911.html. 

Will, of course, was just one of many to opine on the subject. The blogosphere quickly picked up 
on the issue; a Google blog search of"NCAA Tax Exemption" for the period from Oct. 5, 2006 to 
June 1, 2007, revealed some 2,145 entries on the subject. 

~ See, e.g., Will, supra note 3 ("Also, tax exemption is financing an escalation of coaches’ 

salaries."). 
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that is, comparable to the market rate for similar work in both the nonprofit and 
for-profit sector. -~ We might blanch at the decision of the University of Alabama 
to pay Nick Saban $32 million over 8 years for his sew’ices as head football 
coach,6 but his salary certainly is not out of line with other highly successful 
coaches in the collegiate and pro ranks (and remember, Alabama hired Saban 
from a pro coaching j ob, and the Orlando Magic of the NBA tried to hire Billy 
Donovan from the University of Florida to fill its head coaching vacancy for a 
cool $27.5 million)] Even Chairman Thomas’ letter itself often confuses the 
terminology relating to tax-exempt status with the rules for the application of the 
Unrelated Business Income Tax (UBIT).8 If proponents of reform in the way the 
NCAA and universities treat big-time athletics want to use the tax laws to 
advance their agenda, they should start with knowing what the law is and how to 
best formulate an argument for change. So far, that knowledge from the critics of 
college athletics has appeared woefully inadequate. 

The purpose of this article, therefore, is two-fold. The first purpose is to 
educate those familiar with college athletics but perhaps less famili ar with the 
intricacies of tax-exemption and the UBIT how the tax rules apply to the NCAA 
and to the universities operating Division I-A football and basketball programs. 
This is the province of Parts II - IV of the article, which illustrate that current law 
makes it virtually impossible for the IRS to withdraw exemption either from the 
NCAA or universities operating major athletic programs, it is somewhat more 
plausible that the 1RS could tax revenues from Division I-A college athletics 

5 "The value of services is the amount that would ordinarily be paid :for like services by like 

enterprises (whether taxable or tax-exempt) under like circumstances (i.e., reasonable 
compensation). Section 162 standards apply in determining reasonableness of compensation .... " 
Treas. Reg. § 1.4958-4(b)(1)(ii). In fact, the regtdations under Section 4958 provide a safe-harbor 
provision for compensation arrangements if the arrangement is approved by an independent board 
or co~npensation conunittee of the board that relies on "appropriate data as to comparabiliB~ prior 
to making its determinatioff’ and documents the basis for its decision. Treas. Reg. § 1.4958-6(a). 
For further discussion, see text at notes 35-50, infra. 
6 Saban’s $4 ~kIillion Salary Raises Questions, Assoc. PRESS, Jan. 4, 2007, available at 

http://www.msnbc.msn.com/id/16472828/. 

~ See Donovan Takes Big-:kIoney Deal to Coach Magic, available at 
http:iisports.espn.go.cominbainewsistory?id=2888555. 

s For example, question 3 of the letter questions the "tax-exempt status of college sports" even 
though, as discussed below (see text at notes 9-16, infi"a), our law does not exempt activities but 
rather the entities themselves. Of course, in a broad sense, individual activities can be tax-exempt 
or not, depending on (1) whether the organization itself is tax-exempt and then (2) whether the 
activi~" is subject to the UBIT. But it is generally not helpful to the underlying analysis to confuse 
distinct concepts. For a discussion of the UBIT, see text and notes at notes 17-23 and Part IV, 

{PAGE } 
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under the UBIT, although even that course of action would have to scale 
considerable legal hurdles. Moreover, even if the IRS applied the UBIT to big- 
time athletic revenues, this course of action might be largely a "paper tiger" 
because the evidence suggests that virtually none of these programs would have 
taxable net income in the tax accounting sense after applying appropriate cost 
accounting. 

The second purpose is more policy-oriented. Many parties interested in 
reforming Division I-A college athletics have targeted the tax-exemption and 
UBIT laws as one method of promoting reform. In essence, their plea is that 

Congress (or the IRS) "should do something" via the tax rules to promote the 
reform agenda. But our tax system is just that - a ~system, and the rules should not 

be changed willy-nilly without consideration of how the changes affect 
underlying tax policy. The second part of this article, therefore, examines the tax 
policy issues raised by college athletics, particularly whether these programs fit 
within a theoretical paradigm that demands they be exempt from taxation, or 
whether instead big-time college athletics should be considered a sui generis 
exception to general tax policy. The reason this is important is that if major 
college football and basketball do not fit in any standard theoretical paradigm for 
exemption, then we should forthrightly recognize that continuing tax-favored 
treatment for these activities is an "exception" to general tax policy - much like a 
local community abating property taxes to induce a business to locate there. Such 

a conclusion, in turn, means that Congress could consider attaching special 
conditions to continuing tax exemption for the NCAA and universities engaged in 
Division I-A football and/or basketball without worrying about any damage to 
established tax policy or principles - in other words, this is the "hook" reformers 
can use to press their case. While the exact scope of these special conditions 
should be debated by experts in college athletics (of which I am not one), I note in 
the final section of the article that there are precedents in tax law for a variety of 
regulatory approaches that might be especially appropriate for college athletics. 
These approaches include (1) attaching conditions on the use of proceeds from an 
exempt activity (e.g., a requirement that men’s football and/or basketball athletic 
revenues be used to subsidize other charitable outputs, such as increased athletic 
opportunities in non-revenue sports or for women); (2) expenditure limits, such as 

caps on coaching salaries or recruiting budgets, and (3) expanded disclosure via a 
schedule to Form 990, similar to the new Schedule H for hospitals, that would 
require both the NCAA and universities with athletic programs to provide detailed 
information both on the financial aspects of their programs using standardized 
accounting methods and on the academic progress of student-athletes. 

{PAGE } 
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II. Tax Exemption and the UBIT: A Primer 

A. Tax Exemption 

The Internal Revenue Code ("Code" or "IRC") in Section 501 lists twenty- 
eight different kinds of entities that are exempt from paying the corporate income 
tax usually imposed on corporate enterprises. The NCAA and private 
universities, however, rely for their exempt status on Section 501(c)(3), which 
provides exemption for charitable organizations, including religious and 
educational organizations.9 Charitable exemption status is particularly important 

to private universities, because in general only charitable organizations are 
permitted to receive tax-deductible contributions under Section 170 of the Code. ~0 

9 Although the statute seems to make "charitable" one of several possible purposes that are exempt 

under 501 (c)(3), in fact an organization must conform to common-law definitions of charity "to 
obtain exemption under this subsection; the listing of religious, educational and other purposes is 
best thought of as a sort of prestunptive list- that is, religious organizations are presumed to be 
charitable organizations, but in fact simply being a religious (or educational) organization standing 
alone is insufficient to be exempt. Rather, an entity must prove it is a charitable religious 
organization, or a charitable educatioual organization in order to obtain 501 (c)(3) exemption. See 
generally Bob Jones Univ. v. United States, 461 U.S. 574, 586-89 (1983) (rejecting argument of 
Bob Jones that it need not meet cormnon law standards of charity as long as it was a legitimate 
educational institution). 

Public universities technically are exempt under Code Section 115, which exempts :from federal 
taxation the income of States or "any political subdivision thereof’ derived from "the exercise of 
any essential governmental fl~ncfion." I.R.C. § 115. Donations to a government m~it, moreover, 
arc tax deductible under Section 170(c)(1). Nevertheless, many public universities request 
recognition of exemption under 501(c)(3) simply to avoid confusion in the minds of potential 
donors and because grants from private foundations are often limited to "charitable" organizations 
exempt under 501 (c)(3). Just like their private brethren, moreover, public tmiversities are subject 
to the unrelated business income tax discussed in the text at Part IV, infra. 
lO Section 170(c) lists the organizations eligible to receive deductible donations. Subsection (c)(2) 

of that section essentially adopts the language defining a 501 (c)(3) organization as one of the 
organizations eligible to receive deductible contributions (government units, certain veterans 
organizations and certain cemetery societies are the others, which means that public universities - 
as units of state government - qualify lbr deductible donations without regard to 501 (c)(3)). 
Section 501(c)(3) status is likely somewhat less important to the NCAA; in its 2006 Form 990 (the 
most recent Form 990 available from Guidestar), the NCAA reported only $318,9391 from 
donations, as opposed to "program service revenue" of more than $584,000,000. NCAA Form 
990, available at http://www.guidestar.org/FinDocuments/2007/440/567/2007-440567264- 
0484608e-9.pdf. Qualification for exemption as a social welfare organization trader 501 (c)(4), or 
even a trade association under 501(c)(6) (which, by the way, is "the section that provides exempt 
status for the NFL, NBA, MLB and NHL), would probably provide the NCAA with as much 
federal tax benefit as 501(c)(3) status. Nevertheless, 501(c)(3) status carries a certain cachet for 
exempt organizations, and may be important to establishing exemption from local propem." taxes, 
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Exemption under Section 501(c)(3) requires an organization to meet two 
broad requirements. First, the entity must be properly organized as a charitable 
organization.lJ This "organizational test" generally means that it must observe 
certain organizational technicalities: it must be organized as a state-law nonprofit 
organization (either a nonprofit corporation or charitable trust), must limit its 
authorized activities to charitable ones; and must have a provision in its 
organizing documents that its assets will be transferred to another charity or to the 

¯ 
government if it goes out of bus~ness. " 

The second general requirement is the "operational test" and is where the real 
action is. The operational test requires that the entity in question actually must 
engage "primarily" in charitable activities, such as educational activities. 13 But 
the statute and common law also have specific operational limitations that an 
organization must observe in order to qualify as charitable: for example, an 
organization cannot engage in more than an "insubstantial" amount of legislative 
lobbying and cannot intervene in any way in a political campaign. One might 
think of organizational test, therefore, as embodying a requirement that an 
organization have a prima-facie charitable purpose and then comply with several 
distinct operational limitations in order to achieve exempt status. 

The operational limitations break down as follows. First, there are the 
limitations specifically listed in Section 501 (c)(3): the "private inurement" 
limitation, which prohibits an organization from "siphoning oft"’ money or other 

assets to "insiders" such as by paying excessive compensation; and the lobbying 
limitation and the political activity limitation discussed above. Then there are 
additional limitations imposed by the Treasury Regulations, IRS interpretations, 
and judicial opinions. These include the prohibition on illegal activities, or 
activities which violate a clearly-established "fundamental" public policy;14 a 

which often limit exemption to "charitable" organizations. See Jane Gallagher, The Legal 
Structure of Property-Tax Exemption, in PROPERTY TAX EXEMPTION FOR CttARITIES: MAPPING 
TttE BATTLEFIELD 3 (Evelyn Brody ed., 2002). 

11 Treas. Reg. § 1.501(c)(3)-1(a); -l(b). 

12 Treas. Reg. § 1.501(c)(3)-l(b). 

13 Although the statute states that an exempt enti~" must be "organized and operated exclusively" 

for charitable purposes, "exclusively" actually means "primarily" in this context. Treas. Reg. § 
1.501(c)(3)-1(c)(1). Remember, folks, that this is the Internal Revenue Code, where a "person" 
includes a partnership, corporation, etc. See I.R.C. § 7701(a)(1). 

1-~ Bob Jones University v. ~LS., 461 U.S. 574, 591 ("A corollary to the public benefit principle is 

the requirement, long recognized in the law of trusts, that the purpose of a charitable trust not be 
illegal or violate established public policy."); Rev. Rul. 75-384, 1975-2 C.B. 204 (educational 
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prohibition on excessive "private benefit"; 1_~ and a prohibition on excessive 
commercial activity. 16 The application of the "operational" rules and limitations 

in the context of college athletic programs and the NCAA is discussed in more 

detail in Part III, below. 

B. 7he UBIT 

Even if an organization is tax-exempt under Code Section 501(c), it may be 
required to pay the corporate income tax on net revenues from "unrelated" 
businesses. Prior to 1950, a line of cases beginning with a 1924 Supreme Court 
decision had established the proposition that a charity could run a substantial 
commercial business and avoid paying any tax on the profits from that business as 
long as the revenues from that business were used to fund charitable activities. 17 

This "destination of income" test perhaps reached its zenith in the famous case of 
Mueller Macaroni Company, in which the Third Circuit upheld tax exemption for 
Mueller itself (clearly nothing more than a commercial business) because it 
funneled all its profits to support the NYU Law School. 18 

In 1950, ho~vever, ostensibly out of concern that allowing charities to operate 
businesses tax-free ~vould result in a reduction of corporate tax revenues that 
otherwise would be collected from these businesses if they operated in for-profit 
form19 and also would allow charities to compete "unfairly" (presumably by using 

organization that promoted civil disobedience not exempt because it violated prohibition on 
engaging in illegal activity). 
15 See JAMES J. FISHMAN ~; STEPHEN SCHWARZ, TAXATION OF NONPROFIT ORGANIZATI()NS 237- 

45 (2d ed. 2006); FRANCES R. HILL & DOUGLAS M. MANCINO, TAXATION OF EXEMPT 

ORGANIZATIONS ~[ 4.02 (2006); BRUCE R. HOPKINS, THE LAW OF TAX-EXEMPT ORGANIZATIONS 

§ 19.10 (Sth ed. 2003); Johi~ D. Colombo, In Search of Private Benefit, 58 FLA. L. REV. 1063, 

1064-65 (2006) [herei~kafter Colombo, Private Benefit]. 
16 FISHMAN & SCHWARZ, supra note 15, at 355-57; HOPKINS, supra note 14, at 727-42; Jotm D. 

Colo~nbo, CommercialActivity and Charitable Tax Exemption, 44 WM. & MARY L. REV. 487, 491 

(2002) [hereinafter Colombo, CommercialActivity]. 

~7 FISHMAN & SCHWARZ, supra note 15, at 356; Colombo, CommercialActivity, supra note 16, at 

498-99. 

18 C. F. Mueller Co. v. Comm’r, 190 F2d 120, 121 (3d Cir. 1951). 

19 The theory, surrounding the UBIT and how college athletics fits with that theow is discussed in 

detail in Part V in the text at notes 140-152. As explained more fully there, our current tax laws 
do not permit corporations to "zero-out" their income via charitable contributions. Though it may 
come as a surprise to those not steeped in tile technicalities of our tax laws, neither individuals nor 
corporations can eliminate their tax liability by giving their income to charity. Individuals ca~mot 
deduct more than 50% of their adjusted gross incmne for charitable contributions; on the corporate 
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tax-free profits to either charge lower prices or expand the business in ways that 
for-profit, tax-paying competitors could not afford to do), Congress enacted the 
Unrelated Business Income Tax precisely to address cases like ~[ue[[er.2° Under 

the UBIT, if a business is "substantially related" to the organization’s charitable 
purpose, then any business profit continues to be tax-free; if, however, the 
business is not substantially related, any profit is taxed at the usual corporate tax 
rates.2~ In effect, the UBIT replaced the "destination of income" test with a 

"relatedness" test for purposes &taxing the profits of commercial businesses run 

by charities. Note, however, that the UBIT itself does not affect the underlying 
tax-exempt status of a given organization; that is, nothing in the UBIT says that if 

a charity undertakes a certain commercial activity of a given type or size then the 
charity will lose its overall exempt status. Instead, the sole purpose of the UBIT 
is to tax certain commercial-activity revenues earned by organizations that 
otherwise are tax-exempt. 

Though it requires piecing together the requirements of three different Code 
Sections,22 the UBIT applies to net income from (1) a trade or business that (2) is 

regularly carried on and (3) is not substantially related to the exempt 
organization’s accomplishment of its exempt purpose. One additional key aspect 
to analyzing the application of the UBIT to college athletics is the 
"fragmentation" rule that permits the IRS to apply the UBIT to separate revenue 

side, unless a corporation is itself considered a charit-y and thus exempt from the corporate tax, it 
can only reduce its taxable income by 10% through charitable contributions. I.R.C. Section 
170(b). Thus a corporation like Newman’s Own, which operates a business but donates all its 
profits to chafit-y, must still pay tax on 90% of its net revenues. Why this is so is a matter of some 
academic debate, although the tax laws have had a limit on charitable contributions deductions 
virtually since the inception of the income tax. For a "thorough discussion of this point and the 
various policy reasons that have been offered to justify the charitable conlribution deduction 
limits, see Miranda Perl?." Fleischer, Generous to a Fau#? Fair Shares and Charitable Giving, 93 
MI~-N. L. REV. 165 (2008). I have used the word "ostensibly" in the text because some academics 
have suggested that forces other than unfair competition and tax-base protection were at work in 
the adoption of the UBIT. See text at notes 140-152 for a further discussion. 

~0 Revenue Act of 1950, 81 Cong., Pub. L. No. 81-814, §§ 301, 331, 64 Star. 906 (1950). 

~ See I.R.C. § 513(a), stating, "The term "unrelated trade or business" means.., a~ trade or 
business the conduct of which is not substantially related (aside from the need of such 
organization for income for funds or the use it makes of the profits derived) to the exercise or 
performance by such organization of its charitable, educational, or other purpose... " Note the 
parenthetical in this quotation, which makes clear that a business ca~mot be substantially related 
simply because it provides a source of funds to carl3~ on charitable activities. The regulations 
define a "substantially related" activity as one which has a "causal relationship" to the 
achievement of the exempt purpose. Treas. Reg. § 1.513-1 (d)(2). 

:: I.R.C. §§ 511-13. 
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streams, even if those revenue streams are part of what normal people would view 
as a single business." As examples, the fragmentation rule allows the IRS to 
apply the UBIT to advertising revenues separately from other revenues,24 or to 
conclude that revenues from the sale of souvenir coffee mugs at a museum gift 
shop are subject to the UBIT, but not sales of postcards with art reproductions.2s 
The fragmentation rule is particularly important to analyzing college athletics, 
because it permits the IRS to apply the UBIT separately to football and/or 
basketball revenues rather than the athletic department as a whole. The 
application of the UBIT rules to the NCAA and university college athletic 
programs is considered in more detail in Part IV, below. 

III. Applying the Tax Exemption Rules to the NCAA and College Athletics 

A. The Prima-Facie Charitable Purpose 

As noted above, one can think of the operational test for tax exemption as first 
requiring an organization to have a prima-facie charitable purpose. Universities 
and colleges meet this prima-facie requirement by virtue of being educational 
organizations, one of the "presumptive" categories of charitable exemption listed 
in 501(c)(3). Unless an athletic department were separately-incorporated, 
therefore,26 it makes no sense to talk about "college athletics" as being tax- 

23 The fragmentation rule comes from I.R.C. Section 513(c). 

24 See, e.g., United States v. Am. Coll. of Physicians, 475 U.S. 834, 849-50 (1986) (advertising 

revenue from medical jounml subject to UBIT). 

25 See, e.g., Rcv. Rul. 73-105, 1973-1 C.B. 264 ("Sales of a particular line of merchandise may be 

considered separately to determine their relatedness to the exempt purpose." Sales of art 
reproductions arc substantially related, but sales of science books and general souvenir items 
relating to city in which art museum was located were not substantially related to museum’s 
exempt purpose of promoting public tmderstanding of art.); see also Rev. Rul. 73-104, 1973-1 
C.B. 263 (sales of postcards with art reproductions are not subject to UBIT). 

2~ The IRS requires that separate corporations "stand on their owff’ for exemption purposes and 

must separately justify tax exemption. Although there are some very narrow exceptions, in 
general, one corporation cannot claim "derivative" exemption via its relationship with another 
exempt organization. See generally, Colombo, Commercial Activity, supra note 16, at 515-17 
(discussing the IRS’ separate-identity principle for corporations and their subsidiaries). 
Nevertheless, a separately-incorporated athletic department just might be a kind of entity that 
wotdd fit under the narrow exception, which we in the tax exemption world call the "integral part" 
test (from the regulations under § 502 of the Code). In general, the "integral part" test permits 
derivative exemption for "captive" subsidiaries, such as a subsidiary corporation "that generates 
electrical power for a parent charity. See Treas. Reg. § 1.502-1(b). At least one case has applied 
the integral part doctrine to a captive university book store, Squire v. Students Book Corp., 191 
F2d 1018 (9th Cir. 1951), so it is reasonable to assume that a captive athletic department might 
also crone within this test. 
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exempt. Particular activities are not tax-exempt - entities are (though particular 
activities of an exempt organization might nevertheless be subj ect to tax under the 
UBIT described above). Colleges and universities clearly are engaged in "the 
instruction or training of the individual for the purpose of improving or 
developing his capabilities" which the Treasury Regulations state is an 
educational purpose.27 Therefore, they clearly meet the prima-facie charitable 
purpose piece of the operational test. 

Prior to 1976, the question whether the NCAA as a corporate entity was 
engaged in a charitable purpose (as opposed to universities conducting athletic 
programs) might have carried some doubt. After all, the NCAA is not itself 
engaged in "the training of individuals" or "the instruction of the public," 
activities deemed educational in the Treasury Regulations under Section 
501(c)(3).28 Though the IRS has applied the "educational" label very broadly to 

include all sorts of organizations that disseminate information to the public, it is 
not obvious that the NCAA necessarily is equivalent to a museum, zoo, symphony 
orchestra, planetarium, or even the Newport Jazz Festival, all of which the IRS 
has recognized as educational organizations.29 Rather, the NCAA primarily is 

engaged in "advancing" college athletics by organizing championships and by 
serving as a central licensing body for media outlets (television, radio, internet) 
that want to use college athletic events as a programming source. Prior to this 
time, moreover, the statute itself did not reference promoting athletics as a 
charitable purpose and the IRS generally had limited exemption to organizations 
that in fact provided specific athletic education, such as Little League baseball 
teams, or which organized youth sports programs to combat juvenile 
delinquency.3° But in 1976, Congress made clear that promoting amateur 

athletics is, in fact, a prima-facie charitable purpose by passing an amendment to 
501 (c)(3) that specifically declares fostering "national or international amateur 
sports competition" as a charitable purpose.31 Moreover, in Hutchinson Baseball 

27 Treas. Reg. § 1.501(c)(3)-l(d)(3)(a). 

28 IN. 

29 Sce, e.g., Treas. Reg. 1.501(c)(3)-1(d)(3)(ii), ex. 3 (listing museums, zoos, symphow orchestras, 

planetariums and other similar organizations as educational); Rev. Rul. 65-271, 1965-2 C.B. 161 
(holding jazz festival exempt as educational organization). 
~0 FISHMAN & SCttWARZ, supra note 15, at 216. 

31 The Tax Reform Act of 1976, Pub. L. No. 94-455, § 1313(a), 90 Slat. 1520 (1976), added to 

501 (c)(3) "or to foster national or international amateur sports competition (but only if no part of 
its activilies involve the provision of athlelic facilities or equipment)" to the list of exempt 
purposes. The parenthetical limitation on sports equipment was thought necessary to prevent 
private Dm~s and athletic clubs from gaining exemption under 501(c)(3), bm it also potentially 
affected "legitimate" amateur athletic organizations (such as Olympic training), so in 1982, 
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Enterprises v. Commissioner,32 the Tenth Circuit upheld a Tax Court decision that 

even without the legislative change, "the furtherance of recreational and amateur 
sports" would be a charitable activity. 

Thus by the early 1980s, both the statute and the common law recognized that 
promoting amateur athletics was a prima-facie charitable purpose. Even if one 
believes that Division I-A basketball and football are no longer "amateur 
athletics" for this purpose, the NCAA as an entity fosters competitions in college 
tennis, baseball, wrestling, track, gymnastics and all sorts of other "non-revenue" 
sports that surely would meet anyone’s definition of "amateur athletics." 
Accordingly, it would be exceedingly difficult under current law to claim that the 
NCAA as an entity does not have a prima-facie charitable purpose. 

B. The Limitations on Charitable Exemption 

Of course, having a prima-facie charitable purpose is only the beginning of 
some very complex analysis. In addition to having such a purpose, the 
operational test imposes a variety of limitations to insure that an organizati on is in 

fact "primarily" pursuing charitable activities. Fortunately for the purposes (and 
length) of this article, three of the six limitations set forth in Part II above - the 
public policy/illegal activity limitation and the limitations on legislative lobbying 
and political campaign activity - have no specific application to college athletics. 
That is, college athletics by its nature does not specifically involve legislative 
lobbying or political campaign activity and does not (or perhaps I should say 
"should not") involve illegal activities or violations of established public policy.33 

The other three limitations - private inurement, private benefit and commercial 

Congress added Section 501(j) to provide exemption for "real" amateur athletic organizations, 
even if they provided equipment or facilities. Tax Equity and Fiscal Responsibility Act of 1982, 
Pub. Law No. 97-248, § 286(a), 96 Stat. 324 (1982). See generally FISHMAN ~qL SCHWARZ, supra 
note 15, at 216 (discussing the 1976 amendment to 501 (c)(3)). 

~ 696 F.2d 757 (10th Cir. 1982). 

~ Thongh academics debate what the scope of"established pnblic policy" is in this context, so far 
the Internal Revenue Service has applied the doctrine only to cases of racial discrimination against 
a minori~- class. See Bob Jones University v. U.S., 461 U.S. 574 (1983) (school that 
discriminated against African Americans violated an established fundmnental pnblic policy and 
was not eligible for exemption). See generally, FlSttM_/L~T & SCtrvVARZ, supra note 15, at 172-174; 
David A. Brennan, The Power of the Treasury: Racial Discrimination, Public Polic~, and 
"Charity" in Contemporary Society, 33 U.C. DAVIS L. REV. 389 (2000); Donald C. Alexander, 
Ualidity of Tax Exemptions & Deductible Contributions for Private Single-Sex Schools, 70 
NOTES, 225 (1996); Miriam Galston, Public Policy Constraints on Charitable Organizations, 3 
VA. TAX REV. 291 (1984). 
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activity - do have a specific application to college athletics, however, and are 
analyzed more fully below-. 

1. Private Inurement and Coaches’ Salaries 

As far back as 11909, the provision of the federal tax laws exempting charitable 
organizations has contained a form of the somewhat cryptic language that requires 
that "no part of the net earnings of [an exempt organization] inures to the benefit 
of any private shareholder or individual .,,34 Though the language invites some 

odd literal interpretations, it has been well-defined over years of IRS and court 
interpretations as prohibiting a "siphoning off" of the assets of an exempt 
organization to an insider.35 This siphoning offtakes one of two general forms: 

either the charity pays more than fair market value for property owned by or 
services provided by an insider, or else the charity charges too little for property 
or services that it provides to an insider. The classic example of the former is 
paying an "unreasonable" salary - that is, compensation in excess of what the 
services are worth on the market. The classic examples of the latter are an 
interest-free loan from a charity to an insider or rent-free use of office space.36 

For many years, the IRS’s only sanction for private inurement transactions 
was to withdraw tax exemption from the entity involved. Because this sanction 
had the effect of "blowing up" the exempt entity without punishing the real 
wrongdoer (the insider who benefited from the siphoning-off), in the early 1990’s 
the Treasury proposed an "intermediate sanctions" regime that would use excise 
taxes to punish inurement transactions.37 This intermediate sanctions suggestion 
became law in 1996 in the form of Code Section 4958,38 and therefore today 

34 I.R.C. § 501(c)(3). The 1909 version of this language permitted exemption only if "no part of 

the profit [of the organization] inures to the benefit ofa~~ private stockholder or individual." 44 
CONG. REC. 4157 (1909), quoted in Harvey P. Dale, The Crux of Chari&: Inurement, Private 
Benefit, and Excess Benefit Transactions, in NATION’AL CElX,’TER ON Pt~ILANTHROPY AlX,’D THE LAW, 
DIVERSIONS OF CtlARITABLE ASSETS 3 (2004 conference materials) (on file with the author). 

~5 See United Cancer Council v. Comm’r, 165 F.3d 1173, 1176 (Tth Cir. 1999) ("A charity is not 
1o siphon its earnings to its founder, or the members of its board, or their families, or anyone else 
fairly to be described as an insider, "that is, as the equivalent of an owner or manager."); HI~L & 
MA~’qCINO, supra notc 15, at ~] 4.03; HOPKIN’S, supra note 15, at 428-30. 

~6 See, e.g., HILL & M~�~,’CINO, supra note 15, at ¶ 4.03 [7] for a convenient list of, and case 

citations for, common inurement transactions beyond paying excessive compensation. 

~7 See, e.g., FIStlMAN & SCtFg,,~ARZ, supra note 15, at 246-47. 

3s I.R.C. § 4958, Pub. L. No. 104-168, § 1311(a), 110 Slat. 1452 (1996). Section 4958 provides 

for excise taxes on an "excess benefits transaction," defined as a transaction in which "the value of 
the economic benefit provided exceeds the value of the consideration received." § 4958(c). This 
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inurement transactions are almost exclusively dealt with via the excise taxes 
imposed by that section, as opposed to withdrawal of exemption.39 

In the world of college athletics, the private inurement/Section 4958 issue is 
joined via the escalating salaries for top Division I-A coaches. The deal between 
the University of Alabama and Nick Saban is perhaps the most visible recent 
example of this,4° but the salaries of head coaches for major sports at Division I-A 

schools routinely exceed those of even the most experienced faculty and the 
highest levels of university administration.41 The discomfort with these rising 

salaries was evident in Chairman Thomas’s letter to the NCAA,42 and has been 
part &the fodder for press and blog commentary on the subject.43 

The law-, ho~vever, does not support the popular angst. The regulations under 
Section 4958 make abundantly clear that (1) reasonable compensation is 
determined based upon an employee’s entire compensation package44 and that (2) 

the "reasonableness" of compensation is measured by what the market is paying 
for similar services including the for-profit market.45 Thus whether Nick Saban’s 

is the Section 4958 analog to the "siphoning off~’ concept in private inurement. Excess benefit 
transactions can occur only between an exempt organization and a "disq~alified person," defined 
as a person who, during the preceding five years, was "in a position to exercise substantial 
influence over the affairs of the organization." § 4958(f). 

~9 The legislative histol)~ indicates tlrat the excise tax sanction would be used exclusively unless 

the violations were so egregious as to call into question an organization’s charitable purpose. See 
H.R. RE]?. NO. 506, at 59 (date) [104~ Cong., 2d Sess.]. In 2008, the IRS finalized regulations 
under § 4958 tlrat detail when the agency might still invoke revocation of exemption as an 
inurement sanction. T.D. 9390, I.R.B. 2008-18 (May 5, 2008). This regulation is now codified at 
Treas. Reg. 1.501(c)(3)-1(f). 

~0 See text at note 6, supra. 

~ See, e.g., FIS~M:~_~ & SC~A~7~, supra note 15, at 234 ("At several major universities, 
employees other than the president, such as football and basketball coaches.., are the highest 
paid.") 

~ Thomas Letter, supra note 1, page 2 (question 2), page 7 (question 11). 

~ See, e.g., Will, supra note 3. 

~ Treas. Reg. § 53.4958-4(b)(1)(ii)(B) C... compensation for purposes of determining 
reasonableness under section 4958 includes all economic benefits provided by an applicable tax- 
exempt organization in exchange for the performance of services") (emphasis added). 

~ Treas. Reg. § 53.4958-4(b)(1)(ii)(A) ("The value of sel~ices is the amount that would ordinarily 
be paid for like services by like enterprises (whether taxable or tax-exempl) .... "). The House 
Report on Section 4958 also confirms that "reasonableness" should be measured by a comparison 
to both the for-profit and nonprofit markets. See H.R. REP. NO. 104-506, at 56, n.5 (date) ("[T]he 

{PAGE } 



Colombo The NCAA, Tax Exemption and College Athletics 

salary is "reasonable" depends not only on the market for other Division I-A 
coaching j obs at similar high-profile football programs but also on ~vhat NFL 
coaches make.46 Saban’s salary is hardly out of bounds under these comparisons: 

at the time he signed his contract with Alabama, Oklahoma’s Bob Stoops was 
paid $3.4 million per year,47 eight other college football coaches made in excess 
of $2 million per year,48 and several NFL coaches were paid over $5 million per 
year.49 Accordingly, current law simply does not support the argument that 
escalating coaches’ salaries are an exemption problem.5° 

Committee intends that an individual need not necessarily accept reduced compensation merely 
because he or she renders self’ices to a tax-exempt, as opposed to a taxable, organization.") 

46 Although one can argue that the job responsibilities of a Division I-A college head coach and an 

NFL head coach are somewhat different, there are enough similarities in duties that NFL salaries 
likely would be probative comparisons. The fact that coaches often move from the college ranks 
to the pro ranks and vice-versa (as in Saban’s case) is additional evidence that the pro market is a 
useful comparison for reasonable salaries. In fact, the most recent confirmation of this was the 
Orlando Magic’s hiring of Billy Donovan, the former head basketball coach of the University of 
Florida. Though Donovan ultimately tun~ed down the Magic job, the Orlando Sentinel reported 
that Donovan’s new contract would pay him an average of $5.5 million per season, about $2.5 
million more than what he stood to make at Florida. See Brian Schmitz, How Magic Pulled 
Shocker, ORL~fi~DO SENTINEL, June l, 2007, at A1. 

The general standard for "reasonable compensatioff’ under Section 4958 is the same as the 
standard of comparison in Section 162. Treas. Reg. Treas. Reg. § 53.4958-4(b)(1)(ii)(A). See 
also BORIS I. BITTKER & LAWRENCE LOKILEN, FEDERAL T_/LXATIOF,- OF INCOME, ESTATES AND 

GIFTS ¶ 100.4 (1992); HILL & MANC~O, supra note 15, at ¶ 4.03 [6] [b] (listing twelve factors from 
the Internal Revenue Manual that the IRS and courts consider in Section 162 cases, including 
"[e]mployee’s contribution to proft-making," "[t]ime devoted by employee to the business," and 
"[c]haracter and amount of responsibili~ of the employee") (citing I.R.M. 4233, § 232.2); see 
generally BITTKER & LOOSEN, at ¶ 22.2.1 (listing the same reasonableness criteria as the Internal 
Revenue Manual and discussing each in depth). While courts have not determined wbich 
reasonableness factors are more important than others, id., the Tax Court has noted that: 

Perhaps the most significant factor in passing upon the reasonableness of compensation 
in a tax case is a comparison between the compensation that is under consideration and 
the prevailing rates of compensation paid to the holders of comparable positions by 
comparable companies within the same industI2¢. 

HILI~ & MAi~-CINO, supra note 15, at ~] 4.03 [6] [b] (quoting Jotm Marshall Law Sc. v. United States, 

81-2 USTC ¶ 9514 (Ct. C1. Tr. Div.), aft’d, 228 Ct. C1. 902 (1981)). 

47 Saban ’s $4 $Iillion Salary Raises Questions, Assoc. PRESS, Jan. 4, 2007, available at 

http:iiwww.msnbc.msn.comiidi16472828/. 

4~ Compensation for Div. I-A College Football Coaches, USA TODAY, Nov. 16, 2006, available at 

http:iiwww.usatoday.comisportsigraphicsicoaches_contractsiflash.htm. 

49 Saban actually look apay cut from $4.5 million annually as the bead coach of the NFL Miami 

Dolphins in order to take the Alabama job. NFL coach sala~~ data is harder to come by, but one 

ston.~ pegged Mike Holmgren’s salary at $7 million and N~ke Shanahan and Joe Gibbs at in excess 
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2. Private Benefit 

Since at least the mid-1970’ s, the IRS has taken the position that an 
organization can lose its exemption if, as a result of serving its charitable class, it 
confers an excessive benefit (usually, but not necessarily, afimmcial benefit) on 
parties outside of the charitable class. The primary differences between the 
private inurement/Section 4958 concept discussed above and private benefit are 
that (1) the private benefit doctrine can be applied to transactions with "outsiders" 
(that is, independent parties who have no influence over the charity) and (2) 

private benefit can apply even to transactions entered into at fair market value. 
For example, in the key court decision establishing the private benefit doctrine, 
American Campaig~ Academy v. Commissioner,sl the Tax Court held that an 

organization that trained individuals to run political campaigns could not be 
exempt as an educational organization (despite the fact that it quite clearly was 
involved in educating individual students) because most of the students of the 
Academy ultimately went to work for Republican candidates, and the curriculum 
and faculty were largely drawn from programs that previously had been 
conducted directly by the Republican Party. Hence, the close connections 
bet~veen the school and the Republican Party resulted in excessive "secondary" 
benefits accruing to the Republican Party, which was not a part of the charitable 
class served by the organization, even though there was no evidence that the 
Republican Party somehow "siphoned off" money from the Academy and even 
though the Republican Party would not be considered an "insi der" under 
traditional private inurement concepts.52 In another case, Judge Posner of the 

Seventh Circuit opined that if a charitable organization entered into a "bad deal" 
with a for-profit service provider that provided excessive benefits to that service 
provider at the expense of the organization’s charitable mission, such a 

of $5 million per year. Gen2¢ Dulac, The Money Question: It’s Not Everything, But It Is" 
Something, PITTSBURG POST-Gz~ZETTE, Dec. 31, 2006, available at http:iiwww.post- 
gazette, co mipgi06365/750301-66, stm. 

50 Whether "reasonableness" for salaries paid by tax-exempt organizations should be measured in 

relation to for-profit salaries of course is a differont question and one hotly debated in the 
nonprofit community. See generally FISHMAN & SCI~VARZ, supra note 15, at 232-37. In 2004, 
the Senate Finance Committee produced a "discussion draft" of polential reforms for the nonprofit 
sector that included a proposal to cap board and executive compensation. Id. at 237. These 
proposals were opposed by many in the nonprofit comnmnily, id., and ultimately were not enacted 
into law. 

5~ 92 T.C. 1053 (1989). 

~ M. at 1073-79. For a more thorough discussion of this case and its effect on private beuefit 
doctrine, see Colombo, Private Benefit, supra note 15, at 1073-74. 
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transaction might raise private benefit issues even though the contract was 
negotiated at arm’s length and the service provider had no prior relationship with 
the charity.53 Similarly, the IRS has a long history of challenging transactions in 

which a charity enters into a j oint venture with private investors, such as a 
hospital forming a j oint-venture with doctors to provide outpatient services, on 
private benefit grounds.54 More recently, the IRS has used private benefit to 
attack exemption for credit-counseling agencies55 and down-payment assistance 
programs,56 again in circumstances where transactions did not involve insiders or 

"siphoning off." 

Unfortunately (or perhaps fortunately, depending on your viewpoint), pinning 
down the exact doctrinal scope of the private benefit prohibition is exceedingly 
difficult. The doctrine itself does not appear anywhere in the statute; instead, it 
comes from IRS and court interpretations of Treasury Regulation § 1.501(c)(3)- 
l(d)(1)(ii), which provides, "An organization is not... [qualified for exemption] 
¯.. unless it serves a public rather than private interest. Thus... it is necessary 
for an organization to establish that it is not organized or operated for the benefit 
of private interests such as designated individuals, the creator or his family, 
shareholders of the organization, or persons controlled directly or indirectly, by 
such private interests ,,57 The most detailed statement of the doctrine comes from 

an IRS General Counsel’s Memorandum issued in 1987, in which the IRS stated: 

53 United Cancer Council v. Comm’r, 165 F.3d 1173, 1176 (Tth Cir. 1999). The private benefit 

issue was not directly addressed in the case, which was actually about private inurement; rather, 
Judge Posner hypothesized at the vel?." end of lfis opinion that private benefit might be an available 
remedy to the IRS even though he ruled that private inurement did not exist. Id. at 1179-80. The 
"bad deal" in this case was a contract with an outside fund-raiser, under the terms of which the 
chari~" received less than 10% of the money raised ($2.3 million out of $28.8 million). Because 
the contract between the charity and fund-raiser was negotiated at arms length with no prior 
relationship between the two, Judge Posner found that the private inurement doctrine was 
inapplicable to this situation. But he suggested that if the contract was found on remand to be so 
one-sided that entering into it was effectively a breach of fiduciary duties of the charity’s board. 
the private benefit doctrine could be used to attack the transaction. The case was settled on 
remand, however, and the private benefit issue was never tried. For further discussion, see 
Colombo, Private Benefit, supra note 15, at 1076-77¯ 

s4 See, e.g., I.R.S. Gen. Courts. Mem. 39,862, 1991 GCM LEXIS 39, at *39-47 (Nov. 22, 1991) 

(holding that "revenue stream" joint venture arrangements between doctors and a hospital for 
outpatient services violated private benefit doctrine); see also Colombo, Private Benefit, supra 
note 15, at 1071-75. 

5~ See I.R.S. Ctfief Courts. Mem. 2004310123 (July 30, 2004) at 20, available at 
http://www.irs.gov/pub/irs-wd/0431023.pdf. 

56 Rev. Rul. 2006-27, 2006-21 I.R.B. 915¯ 

57 Treas. Reg. § 1.501(c)(3)-l(d)(2)(ii). 
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An organization is not described in section 501 (c)(3) if it serves a private 
interest more than incidentally .... If, however, the private benefit is only 
incidental to the exempt purposes served, and not substantial, it will not result 
in a loss of exempt status .... A private benefit is considered incidental only 
if it is incidental in both a qualitative and a quantitative sense. In order to be 
incidental in a qualitative sense, the benefit must be a necessary concomitant 
&the activity which benefits the public at large, i.e., the activity can be 
accomplished only by benefiting certain private individuals .... To be 
incidental in a quantitative sense, the private benefit must not be substantial 
after considering the overall public benefit conferred by the activity. 58 

This statement of private benefit is a quintessential balancing test in which the 
benefits to private individuals or organizations as a result of a particular activity 
must be weighed against the charitable benefits the activity produces. If a 
transaction appears to be structured in a manner that excessively favors private 
interests, it is objectionable even though it also serves the charitable class. For 
example, in another General Counsel’s Memorandum from 19911, the IRS opined 
that certain j oint ventures between an exempt hospital and doctors that were 
designed primarily to give doctors a financial stake in certain outpatient 
procedures violated the private benefit doctrine because the direct and substantial 
financial benefit to the participating doctors could not be justified as "incidental" 
to the hospital’s mission of providing health services to the community.59 

According to the Service, "Obtaining referrals or avoiding new competition may 
improve the competitive position of an individual hospital, but that is not 
necessarily the same as benefiting its community.’’6° The Service, however, 

indicated in an earlier part of the Memorandum that if a j oint venture was needed 
to expand health care resources in the area, create a new provider, reduce 
treatment costs or provide new treatment modalities, then the arrangement might 
pass muster.61 

In theor?-, the private benefit doctrine could be used to attack the exempt 
status of universities and the NCAA on the grounds that modem Division I-A 

5~ I.R.S. Gen. Couns. Mere. 39,598 (Jan. 23, 1987). 

59 I.R.S. Gen. Couns. Mere. 39,862, 1991 GCM LEXIS 39 (Nov. 22, 1991). 

6° Id at *36. 

61 ]d. at *76 ("We recognize that there may well be legitimate purposes for joint ventures, whether 

analyzed m~der the anti-kickback statute or the tax Code. These may include raising needed 
capital; bringing new services or a new provider to a hospital’s con~nunity; sharing the risk 
i~herent in a new activity, or pooling diverse areas of expertise."). 
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football and basketball programs provide excessive private benefit to television 
networks and the professional sports leagues in comparison to the educational 
benefits provided to the charitable class (e.g., the participating student-athletes). 
The television networks that televise college athletics certainly benefit by making 
profits from these programs, even though they are paying rights fees for doing 
so,62 and professional football and basketball benefit from avoiding the costs that 

would be associated with "minor league" development programs such as those 
funded by Major League Baseball. As to the former, the fact that the television 
fights fees are negotiated at arm’s length is not a bar to the IRS’s assertion of the 
private benefit doctrine; indeed, the IRS has applied the doctrine in many cases 
(particularly joint venture arrangements) where it conceded that the transaction 
was at arm’s length and fair market value.63 As for the benefits to the 

professional sports leagues, one can imagine an argument in the vein of the 
American Campaign Academy case, that the "secondary" benefits &Division I-A 
football and basketball in the form of a pipeline of trained athletes for the pros 
outweigh any incremental educational benefits (e.g., do athletes need to appear on 
national or regional television in order to capture whatever educational benefits 
accrue from team sports?) that these athletic programs produce for the charitable 
class (e.g., the student athletes). 

While this argument seems plausible given the extraordinarily broad scope of 
the private benefit doctrine,64 the IRS certainly has never shown any inclination to 

62 Remember, the IRS has applied the private benefit doctrine even where transactions were 

negotiated at arm’s length with "outsiders." See text at notes 53-54, supra. 

63 For example, in GCM 39,862, discussed in the text at note 59, supra, the IRS assumed that the 

joint ventures involved fair-market-value exchanges. Gen. Courts. Mem. 39,862 (Nov. 22, 1991), 
1991 IRS GCM LEXIS 39 at *2-3) ("X-Corp represented that the purchase price for the revenue 
stream was established at fair market value after arm’s length negotiations, and was properly 
discounted to present value."). Similarly, the IRS has applied the private benefit doctrine to 
prohibit a nonprofit hospital from entering into a "whole hospital" joint venture with a for-profit 
health care provider unless the nonprofit organization remains in control of the resulting venture, 
despite the fact that these transactions were negotiated at arm’s length and involve fair market 
value exchanges. See, e.g., Rev. RUl. 98-15, 1998-1 C.B. 718. This all may sound very strange 
(perhaps even "crazy") to those not steeped in tax exemption doctrine, but in the immortal words 
of Dave Bany, "I am not nmking this up." I have suggested in a recent article that the private 
benefit doctrine as it currently exists grants far too much discretion to the IRS, and that the 
doctrine should be limited to certain specific transactions that involve "wasting" charitable assets. 
Colombo, Private Benefit, supra note 15, at 1085. This section of this paper, however, deals with 
wlrat the law is, not what it should be. 

64 1 should disclose that I have argued strongly against the breadth of the doctrine. See Colo~nbo, 

Private Benefit, supra note 15. As a result, my assessment of the strength of a private benefit 
argument is not unbiased. 

{PAGE } 



Colombo The NCAA, Tax Exemption and College Athletics 

apply the doctrine in this manner. Not even Chairman Thomas’s letter to the 
NCAA suggests a private benefit as an issue in college athletics. Moreover, 
unlike the taxpayer in American Campaign Academy, the NCAA can legitimately 
argue that it has no connection whatsoever to professional sports leagues (in fact, 
just the opposite is true: the NCAA tries to keep its distance, and tries to distance 
college athletes, from the pro leagues; witness the rule that an athlete who enters 
the pro draft with an agent is no longer eligible to play at the collegiate level65); 
moreover, unlike the Campaign Academy, the NCAA was not started by the 
professional sports leagues as a means of sloughing off their training costs to an 
exempt organization. As for the television contracts, the NCAA seems on solid 
ground in claiming that it did not in some way "give away the store" in these 
contracts, and thus whatever profits the networks make on the contracts are truly 
incidental to maximizing the value to the NCAA and member institutions (which 
value is used to expand athletic opportunities for students). Absent evidence that 
the NCAA or universities negligently or intentionally "underpriced" their product 
to give a bigger profit margin to the networks (it la Judge Posner’s argument 
discussed above),66 a successful private benefit argument seems highly unlikely. 

3. Commercial Activity 

The third limitation on exemption that might be brought to bear on the NCAA 
and universities running Division I-A football and basketball programs centers on 
the "commerciality limitation," as those of us in the tax exemption field 
sometimes refer to it.67 To summarize, the commerciality limitation refers to the 
fact that when charities run significant commercial businesses, they risk losing 
their tax exemption, even if they also have significant charitable activities. Note 
that the commerciality limitation is different from (though related to) the UBIT: 
the UBIT taxes certain commercial enterprises carried on by charities while still 
leaving exempt status intact for the entity in question; the commerciality 
limitation, on the other hand, withdraws exempt status completely (which means 
that all income of the entity, including passive income from stocks and bonds, 
would be taxed). 

65 See NCAA Bylaw 12.1.1 on Amateur Status, which states stating that "lain individual loses 

amateur status and thus shall not be eligible for intercollegiate competition in a particular sport if 
the individual:... (1) [s]ubsequcnt to initial full-time collegiate enrollment, enters into a 
professional draft (see also Bylaw 12.2.4.2.1); or (g) [e]nters into an agreement with an agent," 
available at http://www.ncaa.org/wps/ncaa?ContentID=3779. 

~ See, e.g., Colombo, Private Benefit, supra note 15, at 1084-85. 

~7 See, e.g., FISHMAN & SCHWARZ, supra note 15, at 355-57; Colombo, CommercialActivity, 

supra note 16, at 491. 
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The commerciality limitation is part of the interpretation of the Treasury 
Regulations regarding the operational test for exemption. As noted in Part II 
above, although the statute states that an organization will qualify for exemption 
only if it is "organized and operated exclusively" for a charitable purpose, the 
statute has never been interpreted literally. As far back as 1924, the Supreme 
Court held that incidental sales of wine and chocolate by a religious order would 
not adversely affect its charitable tax exemption;68 the current regulations 
recognize this elasticity in the test for exemption by noting that, "An organization 
will be regarded as operated exclusively for one or more exempt purposes only if 
it engages primarily in activities which accomplish one or more of such exempt 
purposes specified in Section 501(c)(3).’’69 The next sentence of the regulations, 
however, warns, "An organization will not be so regarded if more than an 
insubstantial part of its activities is not in furtherance of an exempt purpose.’’7° 

The most common application of this regulatory language comes when a 
charity operates a commercial business. A commercial business generally is not 
itself charitable;71 hence the key questions that arise from an exemption 
standpoint are whether the business is "substantial" and, if so, whether it is "in 
furtherance of’’ an exempt purpose. If a business is insubstantial, it will not affect 
exemption per the last line of the quoted regulations. If a business is substantial, 
then it must be "in furtherance of’’ an exempt purpose or else exemption is at risk. 

68 Trinidad v. Sagrada Orden de Predicadores de la Provincia del Santissimo Rosario de Filipinas, 

263 U.S. 578, 582 (1924). 

69 Treas. Reg. § 1.501(c)(3)-1(c)(1). 

7° 
]d. 

71 I use the word "generally" here because some commercial businesses are, in fact, charitable. 

Nonprofit hospitals, for example, are generally tax-exempt under 501 (c)(3) despite the fact that 
they essentially mn a commercial enterprise of charging fees to patients for health care ser~Tices. 
See Rev. Rul. 69-545, 1969-2 C.B. 117 (recognizing that the promotion of health for the general 
benefit of the cormnunity is a charitable purpose, even if the hospital excludes indigent patients). 
At least one court has held that a religious publisher was exempt, nolsvithstanding the fact that its 
operations were essentially indistinguishable from commercial publishers. Presbyterian & 
Reformed Publislfing v. Comm’r, 743 F.2d 148, 158-59 (3d Cir. 1982). Another cormnon 
example is a low-income housing development, often done through a limited partnership in which 
the sole general partner is a 501(c)(3) entity. See generally FISttMAN & SCttWARZ, supra note 15, 
at 137 (discussing IRS standards for exempting low-income housing projects); Colombo, 
CommercialActivity, supra note 16, at 525-26 (discussing ways in which exempt charities carry 
on nonconunercial charitable missions). 
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Unfortunately, neither the IRS nor the courts have provided very good 
guidance on what constitutes a "substantial" business or when an activity is "in 
furtherance of’’ an exempt purpose. What evidence exists on the "substantiality" 
question seems to measure it by both traditional indicators of size (e.g., the 
amount of revenues and/or expenditures vs. other revenues/expenditures of the 
organization, the number of employees involved and so forth)72 and perhaps by its 
substantive importance to the organization.73 

The interpretation of "in furtherance of’’ is even more muddled. The key issue 
with this language is whether "in furtherance of’’ means that the activity must be 
functionally related to one’s exempt purpose (that is, the equivalent of being 
"substantially related" for UBIT purposes) or whether "in furtherance of,’ 
encompasses a situation in which a business produces revenue to support other 
charitable activities.74 

In order to understand the difficulties of interpreting the "in furtherance of’’ 
phrase, we must return for a moment to the history of the UBIT. As noted in Part 
II.B., above, Congress enacted the UBIT to make clear that business activity 
would be taxed if the activity were "unrelated" to an organization’s underlying 
charitable activities, even if the income from that business was used to expand 
charitable services. Thus the income from Mueller Macaroni would be subject to 
the corporate income tax despite the fact that Mueller’s revenues were used to 

support the NYU law school, because manufacturing macaroni is not functionally 
related to providing higher education to students (in contrast, as noted below, 
having a performing arts center that brings in professional acts and charges 

72 For example, the Regulations state in § 1.501 (c)(3)- 1 (e) that whether the operation of an 

unrelated business is a primary purpose of an organization is measured in part by "the size and 
extent of the trade or business and the size and extent of the activities which are in furtherance of 
one or more exempt purposes." See FISHMAN & SCHWARZ, supra note 15, at 357 (suggesting that 
practitioners use a "50% of revenue" benchrnark [’or "substantiality"). In Goldsboro Art League v. 
Commissioner, the Tax Court rejected the IRS’s argument that exemption should be denied to 
Goldsboro because it operated two art galleries at which it sold art to the public (a "commercial" 
activity) in part because of the minor amonnt of money involved (gross receipts never exceeded 
$6,500 per year, and profits were negligible). Goldsboro Art League v. Comm’r, 75 T.C. 337, 
341-42 (1980). 
73 See, e.g., Christian Echoes Nat’l Ministry, Inc. v. United States, 470 F.2d 849, 855-56 (10th Cir. 

1972) (opining that the "no substantial part" test for the lobbying limitation is not purely a 
nrathenratical assessment but rather a balancing test tlrat measures how important lobbying is to 
the underlying objectives of the organization). 

74 See FISttMAN & SCttW.,XRZ, supra note 15, at 356-57; John D. Colo~nbo, Reforming Internal 

Revenue Code Provisions on Commercial Activity by Charities, 76 Fordham L. Rev. 667, 671-72 
(2007) [hereafter Colombo, Rejbrming LR. (2 Provisions]. 
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admission for those acts could be seen as directly promoting public appreciation 
of the performing arts, and therefore would be functionally related to a 
university’s educational mission). 

Unfortunately, in enacting the UBIT, Congress said nothing about the effects 
of operating a commercial business on the underlying exempt status of a charity. 
That is, the UBIT declared that commercial profits would be taxable in certain 
circumstances, but the UBIT did not address whether (and if so, when) running a 
commercial business would cause an organization to lose tax exemption 
completely. Indeed, one could interpret enacting the UBIT as strong evidence 
that running a commercial business should not affect exemption, since Congress 
chose to tax unrelated business profits, rather than withdraw exemption from 
organizations running unrelated businesses. The current regulations under 
501(c)(3), adopted in 1959, reflect this uncertainty. Two subsections after 
Regulations § 1.501(c)(3)-1(c)(1) tells us that activities must be insubstantial if 
they are not "in furtherance of" an exempt purpose, Regulations § 1.501 (c)(3)- 
1 (e) states that a charity can be exempt even if it operates a trade or business as a 
substantialpart of its activities, "if the operation of such trade or business is in 
furtherance of the organization’ s exempt purpose or purposes and if the 
organization is not organized or operated for the primary purpose of carrying on 
an unrelated business.’’75 

Thus the key question in interpreting the commerciality limitation would 
appear to be what the phrase "in furtherance of" means. The legal history 
surrounding this language offers two possibilities. The first is that "in furtherance 
of" means essentially the same thing as "substantially related" in the UBIT: that 
is, an activity is "in furtherance of" if it functionally advances the charitable 
mission. So, for example, if the Chicago Symphony Orchestra reaps profits from 
the sale of recordings, those profits generally would be considered "substantially 
related" because the sale of recordings advances their charitable mission of 
"spreading the word" to the public about symphonic music. On the other hand, if 
the CSO opens a Starbucks in Symphony Hall, profits from the Starbucks 
presumably are not "substantially related" to its charitable mission of providing 
symphonic music to the public. Accordingly, if"in furtherance of" requires a 
commercial activity to be functionally related to an organization’s charitable 
purpose, the CSO in this case presumably would lose tax-exempt status 
completely (if the Starbucks is also "substantial" activity). 

Treas. Reg. § 1.501(c)(3)-1(e). 
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On the other hand, one might argue that Congress’s enactment of the UBIT in 
1950 did not overturn the "destination of income" principle as" it relates to 
underlying exempt status. Under this view, a commercial business would be "in 
furtherance of’’ an exempt purpose if the profits from that business were used to 
support charitable activities. Note that under this view, the business might still be 
taxed under the UBIT because it is "unrelated," but as long as the profits from the 
business were used to support charitable outputs, the operation of the business 
would not endanger underlying exemption. Put another way, per the UBIT a 
charity cannot escape paying tax on the net revenues of a commercial business 
simply because it uses those revenues for charitable purposes; however, a charity 
can avoid losing its exemption completely by showing that those revenues are 
used for charitable purposes. 

Despite my strong views that this latter interpretation is the correct one,76 IRS 
rulings and court decisions shed little light on the proper interpretation of "in 
furtherance of’’ and in fact do much to obfuscate the meaning of that section. For 
example, a number of court cases have held that a charity risks its exempt status if 
it conducts substantial activities with a "commercial hue" - that is, the activity is 
one that competes with commercial providers, is priced similarly to how a for- 
profit would price the same service or sale of goods, and in fact produces 
significant profits.77 On the other hand, some IRS rulings have indicated that a 
charity can operate a significant commercial business without risking its 

76 See Jotm D. Colombo, Regulating Commercial Activity by Exempt Charities: Resurrecting the 

Commensurate-in-Scope Doctrine, 39 EXEMPT ORG. TAX REV. 341,346 (2003) [hereinafter 

Colo~nbo, Regulating Commercial Activity]; Colombo, Reforming LR. C. Provisions, supra note 

74, at 672. 

77 See, e.g., Presbyterian & Reformed Publ’g Co. v. Comm’r, 79 T.C. 1070, 1083-85 (1982), 

rev ’d, 743 F.2d 148 (3d Cir. 1984). In reversing the Tax Court, the Third Circuit nevertheless 

seemed to approve in general of the "commercial hue" analysis, stating, 

Where a nonexempt purpose is not an expressed goal, courts have focused on the maturer 
in which activities themselves are carried on, implicitly reasoning that an end can be 
inferred from the chosen means. If, for example, an organization’s management 
decisions replicate those of commercial enterprises, it is a fair inference that at least one 
purpose is conm~ercial, and hence nonexempt. And if this nonexempt goal is substantial, 
tax exempt status must be denied. 

743 F.2d at 155; see also Living Faith, Inc. v. Comm’r, 950 F.2d 365, 373-74 (applying 
commercial hue analysis to health foods store affiliated with the Seventh Day Adventist church). 
See generally Colombo, CommercialActivity, supra note 15, at 501-04 (discussing revival of 
commerciality doctrine and how courts have inconsistently applied cormnercial hue analysis). The 
Third Circuit’s statement, however, fails to recognize that even substantial con~nercial activity is 
consistent with exemption t.’/’the conunercial activi~ is "in furtherance of’ an exempt purpose. 
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exemption as long as the profits of that business are used to expand charitable 
outputs - what has become known as the "commensurate in scope" test.78 

78 In Rev. R~fl. 64-182, 1964-2 C.B. 186, the IRS considered a case in wtfich an exempt 

organization derived its revenues largely from renting space in a commercial office building; the 
reve~mes were used to make grants to olhcr charitable entities. Concluding that the rental activity 
was "unrelated" for purposes of the UBIT, the Service nevertheless ruled that the organization was 
entitled to retain its exe~npt status as an organization described under section 501 (c)(3) because it 
was carrying on a charitable progrmn "commensurate in scope" with its financial resources. In 
1971, the IRS General Counsel’s office reiterated the "commensurate in scope" analysis, stating, 

[A]sidc from express statutol), limitations on business activity, such as section 502 and 
the newly enacted provisions relating to private lbm~dations, there is no quantitative 
limitation on the "amount" of unrelated business an organization may engage in under 
section 501 (c)(3), other than that implicit in the fundamental requirement of charity law 
that charity properties must be administered exclusively in the beneficial interest of the 
charitable purpose to wtfich the property is dedicated. 

[F]or some time now it has been increasingly apparent that our earlier approach to the 
problem of permissibility or nonpermissibility of business activities of charities has been 
based on a misconception that somehow in the enactment of the provisions for 
exemptions of charities from income lax, Congress intended an implied restriction on the 
extent of their engagement in business activities. In the years past, the Service sought by 
ruling and by litigation to dew the right of charities to engage in business, insisting that 
somewhere, somehow in the enactment of the exemption provisions Congress must have 
intended to limit the classification of exempt charities to those charities not engaging to 
any substantial extent in colmnercial endeavors. 

Exhaustive research of legislative histo~)~ from the earliest enactmem of the charitable 
provisions of our income tax laws fails to provide support for such proposition. To the 
contra~, the evidence is clear that the first provision for exemption of charities frown 
imposition of tax under the Corporation Excise Tax of 1909, from Milch the present 
income tax exemption provisions derive, was accompanied not by aw intention to limit 
exemption to charities not engaged in business, but an intention to assure exemption of 
certain charities that were engaged in business. 

Gen. Couns. Mean. 34,682, 1971 IRS GCM LEXIS 38, at *26-*29 (Nov. 17, 1971). More recent 
applications of the commensurate-in-scope doctrine include rulings approving exemption for an 
organization that published textbooks for religious schools, even though revenues from the 
pnblishing business counted for over half of the organization’s total revenues and enjoyed 75% 
profit margins, I.R.S. Tech. Adv. Mere. 96-36-001, 1996 PLR LEXIS 1026 (Jan. 4, 1996); for an 
organization that helped developmentally disabled children, despite receiving 98% of its gross 
income frombingo games, I.R.S. Tech. Adv. Mem. 97-11-003 (Nov. 8, 1995), reprinted in 16 
Exempt Org. Tax Rev. 626 (1997); and for an organization formed to give financial assistance to 
needy women that produced 66% of its revenues from the operations of a gift shop and tea room, 
I.R.S. Priv. Ltr. Rul. 2000-21-056, 2000 PRL LEXIS 562 at *33 (Feb. 8, 2000). 
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So, the next question is, what does all this have to do with Division I-A 
athletics and the NCAA? The answer is as follows. If Division I-A football and 
basketball have really become primarily commercial entertainment activities, then 
the operation of these commercial businesses potentially could affect the exempt 
status of the NCAA (and universities undertaking these activiti es) if (1) the 
activities are considered "substantial" and (2) the activities are not "in furtherance 
of’’ an exempt purpose. How- this analysis would come out is unclear, although 
there are substantial hurdles to attacking either the NCAA or universities’ tax 
exemption in this manner. 

The "substantiality" part is probably easy: Division I-A football and 
basketball programs are pretty clearly "substantial" under any definition of the 
word. For the NCAA, football and basketball television revenues are the bulk of 
its budget;79 for individual universities, football and basketball programs often 
involve tens of millions in revenues and expenditures, employ dozens if not 
hundreds of people, and are used by universities as maj or generators of alumni 
interest and donations,s° 

The problem is with the "in furtherance of’’ piece. On the one hand, one could 
argue that modern Division I-A football and basketball programs are indeed 
"imbued with a commercial hue": they compete generally with other 
entertainment dollars (though perhaps not with professional sportsSl), tickets are 
certainly priced to earn a profit (and in fact a number of Division I-A football and 
basketball programs do have revenues in excess of expenditures with ticket prices 
that rival professional alternatives);s2 and both the NCAA and participating 
universities engage in extensive advertising using commercial advertising 

79 In its 2006 Form 990, the NCAA reported income of over $512 million from "television rights 

fees." NCAA Form 990, Statement 12, available from Guidestar at 

http://www.guidestar.~rg/FinD~cmnents/2~7/44~/567/2~7-44~567264-~4846~8e-9.pdf. 

~o See, e.g., Welch Suggs, Big ~/Ioney in College Sports Flows to the Few, CHRONICLE OF HIGHER 

EDUCATION, OCt. 29, 2004, available at hltp://chronicle.com/weekly/v51/i10/10a04601.htm 
(detailing how the Big Ten took in $117 million in alhletic revenue in 2002-03); Robert H. Fra~kk, 
Challenging the ~Iylh: A Review oj’the Links Among (;’()liege Athletic Success, Student Quality, 
and Donations (paper prepared for the Knight Foundation Commission on Intercollegiate 
Attfletics, May 2004) (on file with author). 

s~ The Supreme Court, for example, has suggested in the antitrust context that NCAA football 

does not compete with professional football. See N.C.A.A.v. Board of Regents, 468 U.S. 85, 
101-02 (1984). 
s~ NCAA Response, supra note 2, at 17-18 (reporting that 53% of Division I-A football programs 

and 28% of basketball programs had revenues in excess of expenses in 2004-05). 
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methods. One could also argue that these programs are not functionally related to 
the educational mission of universities or the promotion of amateur athletics by 
the NCAA. The arguments here would track those made under the UBIT and 
examined more fully in the UBIT section below:a3 Division I-A football and 
basketball have become largely minor leagues for the pros; they benefit a tiny 
proportion of any university’s student body; they are actually detrimental to the 
overall education of the athlete given the amount of time they consume and so 
forth. 

There are substantial counter-arguments, however. Even if one views the "in 
furtherance of’’ language in the Treasury Regulations as incorporating a 
"functionally related" concept, the IRS has consistently ruled over many decades 
that college athletics are, in fact, functionally related to educational programs of 
universities,a4 For the IRS to claim other~vise at this stage would require 

overturning decades of rulings, not to mention court cases approving the IRS 
position. The arguments regarding the commercialization of college athletics may 
also be specious; after all, universities spend millions on high-tech laboratories in 
engineering and hard sciences that benefit only a few graduate students studying 
under a particular professor; students in the fine arts often put in as much or more 
practice time as athletes to the equal detriment of their broader education, yet no 
one suggests that we should pull tax exemption from Juilliard. Moreover, if one 
accepts the proposition that "in furtherance of’’ includes a situation in which 
commercial revenues subsidize charitable outputs (the basis of the IRS’s 
"commensurate in scope" rulings), then the case for attacking exemption on 
commerciality grounds becomes virtually impossible. Both the NCAA and 
universities conducting Division I-A football and basketball programs claim that 
profits from such programs are used to expand opportunities for students 
(particularly women) in non-revenue sports as well as provide billions of dollars 
in scholarship aid.as The NCAA itself claims to use profits from the major 

revenue-producing sports to advance eighty-eight competitions and tournaments 
in twenty-four different non-revenue sports,a6 Assuming this is true, the 

commensurate-in-scope analysis outlined above would protect the exempt status 

of both the NCAA and the universities conducting big-time athletic programs, 

83 See text at notes 108-110, inJ?a. 

~4 See "text at notes 97-114, infi"a, discussing "the "substantially related" issue under the UBIT. 

~5 NCAA Response, supra note 2, at 1 ("Divisions I and II intercollegiate sports provide $1.5 

billion almually in athletic scholarships .... "), 17 ("These excess revenues are redistributed to 
support other sports programs that do not generate revenues sufficient to cover expenses .... "). 

~ hi. at 22 ("In furtherance of its tax-exempt missions, the NCAA sponsors 88 championships in 

24 sports."). 
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because profits from the "commercial" activity (men’s football and basketball) are 
being used to subsidize what are clearly charitable activities (non-revenue sports). 

4. Summary 

The above analysi s indicates that withdrawing tax exemption from either the 
NCAA or the individual universities that conduct Division I-A football and 
basketball programs is a near impossibility under current law. Both the NCAA 
and the universities involved in big-time college athletics have a clear prima facie 
charitable purpose as educational institutions (and, in the case of the NCAA, 
advancing amateur athletics). The limitations on exempt status that might 
conceivably apply to college athletic programs, moreover (private 
inurement/intermediate sanctions, private benefit and commerciality), simply do 
not provide any legal support for withdrawing exemption from the entities 
involved. 

IV. The UBIT 

Withdrawing tax-exemption from the NCAA or universities running high- 
profile basketball and football programs is not the only tool available to the IRS 
with respect to taxing revenues from Division I-A college athletics, however. As 
noted above, since 1950 the Code has provided that revenues from a regularly- 
carried-on trade or business that is not "substantially related" to an organization’s 
exempt purpose will be subject to taxation, roughly as though it were carried on in 
a separate corporate enterprise,s7 Thus even if current legal rules make 
withdrawal of exempt status from the NCAA or certain universities engaged in 
Division I-A football and basketball exceedingly difficult, one might argue that at 
least the revenues from these programs can and should be taxed under the UBIT. 

The landmark legal analysis applying the UBIT to college athletics was 
written twenty-eight years ago by my colleague, Richard Kaplan.88 Despite its 
age, the article’s analytical approach and conclusion questioning whether college 
athletics should be exempt from the UBIT are as valid today as they were in 1980. 
Nevertheless, developments in both the structure of college athletics and legal 
precedent demand some updating of Professor Kaplan’s work, and reveal that 
although it is somewhat more plausible for the IRS to apply the UBIT to Division 
I-A football and basketball revenues, serious legal hurdles exist here, as well. 

See I.R.C. §§ 511-13. 

Richard L. Kaplan, Intercolleg~iate Athletics and the Unrelated Business" Income Tax, 80 

COLUM. L. REV. 1430, 1430-73 (1980). 
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Moreover, even if the UBIT applies to big-time college athletics, it may well be a 
paper tiger: it is likely that when rigorous cost accounting methods are applied to 
the revenues and expenses involved, coupled with some perfectly-legal creative 
overhead allocations that data indicate almost certainly are used by charities to 

offset any income otherwise taxable under the UBIT, no profit will be left that 
would actually be subject to taxation. Both of these issues are discussed below. 

A. The Legal Analysis 

As noted in Part II.B., above, the UBIT applies to tax net income from (1) a 
trade or business that (2) is regularly carried on and (3) is not substantially related 
to the exempt organization’s accomplishment of its exempt purpose. For 
purposes &this analysis, the fragmentation rule permits the IRS to test individual 
revenue streams (such as Division I-A football revenues) that might otherwise be 
viewed as simply a part of an overall business enterprise (e.g., part of a collegiate 
athletics program). 

The first two requirements for applying the UBIT (the trade or business and 
the "regularly carried on" requirements) are not terribly controversial. "Trade or 
business" is defined for UBIT purposes as "any activity which is carried on for 
the production of income from the sale of goods or the performance of 
services.’’89 There is little doubt that most Division I-A football and basketball 
programs meet this test; as noted above, the NCAA in its response to Chairman 
Thomas stated that 53% of Division I-A football programs and 28% of Division I- 
A basketball programs have revenues that exceed expenses.9° But profit in an 
accounting sense is not strictly necessary; even programs that fail to make a profit 
would be considered a trade or business if they are carried on "for the production 
of income," which often is signified by being substantially self-funding (e.g., the 
program supports itself by generating its own revenue).91 

"Regularly carried on" generally is measured by comparing the "frequency 
and continuity" of the activity in question with how the activity is conducted by 
commercial , , 92 counterparts. Activities do not have to be conducted throughout the 
year to be "regularly carried on"; IRS regulations make clear that "seasonal" 

89 I.R.C. § 513(c); Treas. Reg. § 1.513-1(b). 

90 NC4A Re~sponse, supra note 2, at 17-18. 

91 See Kaplan, supra note 88, at 1442-43. Obviously, programs that make no profit have little to 

won), about even if they are subject to "the UBIT, since no tax would be due in any event. 

9~ Treas. Reg. § 1.513-1(c)(1). 
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activities will be regularly carried on if that is the commercial norm and the 
exempt organization conducts those activities during a s~=mficant portion" of the 
season.93 These tests would seem to be met by major college athletics. Both 

football and basketball are "seasonal" activities that are carried on in a manner 
that is similar to the commercial (e.g., professional) product~ College football 
games are played once a week from late August through November with the 

"Bowl Season" running the last two weeks of December and the first week of 
January. The NFL plays games once a week beginning in the August "pre- 
season" through December, with playoffs in January. The two are therefore quite 
comparable. The college basketball season, on the other hand, is both 
significantly shorter than the pro season (late November through March for 
college; early November through early June for pro, including the 
tournamentsiplayoffs in both cases) and has significantly fewer games (about 
thirty or so for college teams, not counting the NCAA playoffs; eighty-two for the 
pros not counting the playoffs). Still, the analog is close enough (five months vs. 
eight months) and games are conducted with sufficient regularity in the season 
that the "regularly carried on" requirement almost certainly will be met for this 

94 purpose. 

One exception may be college football bowl games and tournaments. Though 
I would argue that the opinion is just flat-out wrong in its analysis, the Tenth 
Circuit essentially held in 1990 that the NCAA men’s basketball tournament was 
not "regularly carried on" for purposes of taxing the advertising revenue that 
resulted from the sales of advertising in the NCAA tournament commemorative 
programs.95 The court seemed to compare the NCAA’s sale of advertising for its 

tournament to the sales of advertising by sports magazines such as Sports 
Illustrated, which of course occur year-round, rather thanseasonally." 96 The 

93 Treas¯ Reg. § 1.513-1 (c)(2)(i) ("Where income-producing activities are of a kind normally 

tmdertaken by a nonexempt commercial organization only on a seasonal basis, the conduct of such 
activities by an exempt organization during a significant portion of the season ordinarily 
constitutes the regular conduct of a trade or business .... "). 

9~ See also Kaplan, supra note 88, at 1449 (reaching a similar conclusion)¯ 

9s Nat’l Collegiate Athletic Ass’nv. Comm’r, 914 F.2d 1417, 1425-26 (10th Cir. 1990)¯ 

96 "The competition in this case is between the NCAA’s program and all publications that solicit 

the same advertisers. The competition thus includes weekly magazines such as Sports Illustrated. 
¯.." Id. at 1425¯ The court should have read Professor Kaplan’s article (which was written well 
before this case was decided)¯ As he pointed out, while the regulations state that "intermiltent" 
activities that occur infrequently will not be subject to lhe UBIT, such activities are taxed if they 
demonstrate "the competitive and promotional efforts typical of commercial endeavors." Kaplan, 
supra note 88, at 1450 (quoting Treas. Reg. § 1.513-1(c)(2)(ii)). I am hard-pressed to find 
significant differences in the promotional efforts undertaken by the NCAA for its basketball 
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problem is that the court obviously was wrong: the proper comparison isn’t Sports 
Illustrated; it is the sales of advertising by the NFL for the playoffs and 
SuperBowl, or the NBA for its playoffs and Finals, both of which are limited- 
duration seasonal activities. Though the IRS announced it would not acquiesce in 
the Tenth Circuit’s decision, that case stands as a fairly significant impediment to 
applying the UBIT to college tournament and bowl game revenues, whether at the 
NCAA level or the individual college/university level. 

Nevertheless, the meat of the UBIT question really is the last requirement: 
that of being "substantially related," and it is on this question that the bulk of 
argument ensues. According to the regul ations, an activity is "substantially 
related" to an exempt purpose when the activity has a "causal relationship" to the 
achievement of the exempt purpose, other than simply supplying income to use on 
charitable activities.97 In other words, the activity must be functionally related to 
the entity’s charitable purpose, not just be a revenue source. Moreover, in 
applying the substantially-related test, the IRS has generally taken a fairly narrow 
view of an organization’s charitable purpose. For example, in the case of 
hospitals, the IRS and courts have defined a hospital’s charitable purpose as 
providing health care to patients" of the hospital, not providing health care 
generally (even though the IRS stated in Revenue Ruling 69-545 that "the 
promotion of health" for the general community is a charitable purpose).9~ Thus 
the IRS and courts have held that sales of pharmaceuticals by a hospital-owned 
pharmacy results in unrelated income when the sales are to the general public, but 
sales to patients are considered "substantially related.’’99 Similarly, sales of 
science books by an art museum gift shop are considered taxable, because they do 

tournament (and the accompanying commemorative program) and the NFL for "the Super Bowl 
(and its accompanying commemorative program). Both are hyped beyond belief by commercial, 
cable and satellite television as well as the usual talking heads on ESPN and other sports 
progra~ns. The 2007 NCAA Final Four basketball tournament commemorative program was 104 
pages, with advertising frown such well-known commercial entities as Cingular, Coca-Cola, 
Pontiac, DiGiorno, Enterprise Rent-a-Car, The Hartford, Lowe’s, State Farm, and Anheuser- 
Busch; the 2007 Super Bowl commemorative program was 240 pages, with ads by similar well- 
known commercial entities (Coors, instead of Annheuser-Busch; Pepsi, instead of Coca-Cola, 
Cadillac instead of Pontiac; etc.). Both conwnemorative programs are on file with the author. 

97 Treas. Reg. § 1.513-1 (d)(2). Again, lhose not steeped in tax policy (and even those who are) 

may question why profits :from a business activity that are used to expand charitable outputs 
should be taxed at all. For a not-altogether-satisfying answer, see the discussion of the policies 
behind the UBIT in the text at: notes 136-147, infra. 

9~ Rev. Rul. 69-545, 1969-2 C.B. 117. 

99 Carle Found. v. United States, 611 F.2d 1192, 1199-1200 (Tth Cir. 1979); Rev. Rul. 68-374, 

1968-2 C.B. 242. 
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not advance the museum’s mission to educate the public about art, even though 
the science books almost certainly are educational in a general sense. 100 Sales of 
art reproductions or even postcards with pictures of the museum’s collection, on 
the other hand, are considered substantially related because this activity 
"stimulates and enhances public awareness, interest, and appreciation of art.’’1°1 
In the college/university setting, the regulations state that a university that invites 
professional theater groups and symphony orchestras to campus does not have to 
pay the UBIT on revenues from ticket sales for those events, because "the 
presentation of such drama and music events contributes importantly to the 
overall educational and cultural function of the university." 102 

Applying this test to college athletics would result in two different analyses, 
one for the NCAA and one for colleges engaged in Division I-A football and/or 
basketball. Given the IRS’ s narrow view of an organization’ s charitable purpose 
in analyzing unrelated businesses, the NCAA presumably would need to show" 
that the revenues derived from Division I-A football and basketball (primarily the 
television rights fees) are "substantially related" to its charitable purpose of 
promoling amateur a~hletics. With respect to colleges/universities, the analysis 
would be slightly different. In these cases, the revenues from major college 
athletics presumably would have to be substantially related to the education of 

students, just as in the hospital setting, sales of pharmaceuticals must be related to 
treating patients. In either case, moreover, the fact that revenues from these 
programs support the charitable purpose in question is not sufficient to escape the 
UBIT - in other words, neither the NCAA nor individual universities could claim 
that the UBIT is inapplicable to Division I-A sports revenues because these 

103 revenues support other athletic programs. 

How" the UBIT analysis comes out in each of these cases is arguable. Critics 
of big-time college athletics point to the increasing commercialization of these 
programs as evidence that they are not "amateur" athletics at all, but rather thinly- 
disguised minor leagues for the pros, organized to produce maximum 

100 Rev. Rul. 73-105, 1973-1 C.B. 264. 

101 Rev. Rul. 73-104, 1973-1 C.B. 263. 

102 Treas. Reg. § 1.513-1(d)(4)(iv), example 2. 

103 USilIN revenues from an unrelated business to support charitable activities does not exempt the 

unrelated business itself frmn taxation. See text at note 20, supra. The fact that revenues are used 
to support other clmritable programs may be a major factor in a charity’s avoiding a cmnplete loss 
of tax exemption due to the conduct of a substantial con~nercial business, however. See text at 
notes 67-78, supra, for a discussion of this point. 
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entertainment revenues. 104 Under this view, the NCAA’s exploitation of media 

revenue for these programs hardly advances "amateur" athletics; rather, it is akin 

to the NCAA deriving revenues from licensing broadcasts for a professional 
football or basketball team, which almost certainly would be unrelated to the 
charitable purpose of promoting amateur athletics (remember that the fact the 
money received may be used for other charitable purposes is irrelevant to the 
legal analysis). 

On the college/university side, the critics also note that Division I-A football 
and basketball programs serve only a tiny number of students who essentially are 

lo4 See, e.g., KNIGHT FOUNDATION COMMISSION ON INTERCOLLEGIATE ATHLETICS, A CALL TO 

ACTION: RECONNECTING COLLEGE SPORTS AND HIGHER EDUCATION 13 (2001), available at 

http:iiwww.knightcomnfission.or,giimagesipdfsi200 l_knight report.pdf [hereinafter Knight 
Commission]: 

At the heart of these problems is a profound change in the American ctdture of sports itself. 
At one time, that culture was defined by colleges, high schools, summer leagues, and 
countless communi~- recreational programs. Amateurism was a cherished ideal. In such a 
context, it made sense to regard athletics as an educational undertaking. Young people were 
taught values ranging from fitness, cooperation, teamwork and perseverance to sports~nanship 
as moral endeavor. 

All of that seelns so~nehow archaic and quaint today. Under the influence of television and 
the mass media, the ethos of athletics is now professional. The apex of sporting endeavor is 
defined by professional sports. This fundamental shift now permeates many cmnpuses. Big- 
time college basketball and football have a professional look and feel - in their arenas and 
stadiums, their luxu~ boxes and financing, their tmifonns and coaching staffs, and their 
marketing and administrative structures. In fact, big-time progra~ns have become minor 
leagues in their own right, increasingly taken into accotmt as part of the professional athletics 
system. 

See also WALTER BYERS, UNSPORTSMANLIKE CONDUCT: EXPLOITING COLLEGE ATttLETES 346 

(1998) ("[T]he NCAA constitutional restriction prevents direct dealings between the commercial, 
for-profit world and the athlete. This is not about mnateurism. This has to do with who controls 
the negotiations and who gets the money."). See generally WILLIAM G. BOWEN ~; SAR~adt A. 
LEVIN, RECLAIMING TIlE GAME: COLLEGE SPORTS AND EDUCATIONAL VALUES 316-17 (2005) 

(discussing w~r reform in amateur athletics has been "difficult to achieve," including television 
revenues and dreams of"winning big" in each new season) ; J~%\/IES L. SCHULMAN & WILLIAM a. 
BOWEN, TIlE GAME OF LIFE: COLLEGE SPORTS AND EDUCATIONAL VALUES 5-18 (2002) 

(discussing the rise of college sports and the transformation from "student clubs" to "highly 
professionalized athletic departments," including the public’s interest in sports, the institution of 
regulations and rules of engagement, and "collective institutionalization’’ m~der the NCAA and 
conferences); Erin Guruli, Commerciality of Collegiate Sports’: 5~ould the IRS Intercept, 12 
Sports Lawyer J. 43 (2005); Amy McCormic and Robert McCormick, The Emperor’s New 
Clothes: Lifting the ~k,T2?L4 ’s Veil ~[Amateurism, 45 San Diego L. Rev. 495 (2008). 
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sequestered from the normal academic life of the university; 10_~ that the practice 
time involved and the increasing length of the seasons is detrimental to a student’s 
education; 106 and that graduation rates are "abysmal." JoT 

The contrary arguments, of course, are that despite the commercialization of 
big time college athletics, these programs still involve amateurs, at least to the 
extent that one defines amateur as a person who does not get paid for his or her 
athletic performance. Thus the NCAA can legitimately claim that even ~vith their 
commercial hue, Division I-A football and basketball involve promotion of 
"amateur" athletics. Universities would similarly argue that these programs 
perform an educational function for students, teaching the value of teamwork and 
how to deal with both success and failure in specific endeavors.1°8 Although 

105 
See Knigzht Commission, supra note 104, at 14-15 ("Big-time athletics departments seem to 

operate with little interest in scholastic matters beyond the narrow issue of individual eligibility.. 
¯ The historic and vital link between playing field and classroom is all but severed in many 
institutions."); see also Kapla~ supra note 88, at 1458 (discussing the consequences of college 
athletics that take "a major commitment of the student’s time"). 

106 
See Knight Commission, supra note 104, at 27 ("The length of playing, practice and 

postseasons must be reduced both to afford athletes a realistic opportunity to complete their 
degrees and to e~hance the quality of their collegiate experiences."); see also Kaplan, supra note 
88, at 1458-59 (discussing the "dubious" educational practices that universities engage in to 
ensure their athletes’ eligibility); see also BOWEN & LEVIN, supra note 104, at 280-83 (discussing 
lengths of the "playing season--including the "traditional segment," the playing season ending 
with the NCAA championship, and the "non-traditional seg~nent," the rest of the playing season-- 
and the off-season, and suggesting such reforms as shortening seasons, controlling what happens 
in the non-traditional segment, and malting working out during the off-season volunta~;); 
SCHULM~d’~ & BOWEN, supra note 104, at 69-70 (discussing the time connnitments made by 
college athletes and noting that "athletes are spending more time than many of their peers on 
activity other than classwork" and that even students involved in other "’extracurriculars’ finished 
much higher in the class, on average, than students in general"). 

~o~ Id. at 15 ("Graduation rates for athletes in football and basketball at the top level remain 

dismally low... Graduation rates for both were already abysmal."); see also BOWFIN & 
supra note 104, at 125-27; SCHULMAN ~:; BOWEN, supra note 104, at 261-62. 

lO8 See generally BO\VEN & LEVIN, supra note 104, at 27-35 (discussing the founding principles 

and educational values of the I;3z League, New England Small College Athletic Conference 
(NESCAC), and University Athletic Association (UAA)). For example, NESCAC colleges agreed 
that one main reason to establish the conference was "to advance their values," id. at 31 (emphasis 
in original). NESCAC’s founding principles include, "... The program in intercollegiate athletics 
is to be kept in harmony with the essential educational purposes of the institution... Competing 
players are to be representative of the student body .... " Id. Among the UAA’s founding 
principles is the notion that "athletics is integral to the overall educational purpose of the 
institution and should be conducted in a manner consistent with the institution’s central academic 
mission." Id. at 35. 

{PAGE } 



Colombo The NCAA, Tax Exemption and College Athletics 

these programs may benefit a relatively tiny number of students, universities can 
legitimately respond that many very expensive laboratories maintained on campus 
directly benefit an even smaller segment of students (typically, the graduate 
assistants of the professors running the lab). They also point to the "community- 
creating" benefits, including enhanced contributions from donors (though at least 
one empirical study finds such benefits elusive, at best).1°9 Given that the 

Treasury regulations acknowledge that paid-admission performances in the arts 
are substantially related to student education, l~° consistency would demand 

similar deference to paid-admission performances in athletics. 

Perhaps the biggest impediment to applying the UBIT to Division I-A football 
and basketball revenues at this time, however, is the legal precedent involved. 
These precedents go back as far as the UBIT itself: the House Ways and Means 
Committee report on the UBIT legislation straightforwardly stated that a 
university "would not be taxable on income derived from a basketball tournament 
sponsored by it, even where the teams were composed of students of other 
schools";~ later, the same report stated "income of an educational organization 

from charges for admissions to football games would not be deemed to be income 
from an unrelated business, since its athletic activities are substantially related to 

Besides the conferences’ own principles and values, proponents of college athletics argue that 
"participation in varsity sports is also said to prepare young people for leadership roles later in 
life," and that "strong intercollegiate programs... ’build campus spirit and commuhity.’" Id. at 
244. 

lo9 See Robert H. Fra~ik, Challenging the ,~/Iyth: A Review of the Links" Among College Athletic 

Success, Student Quality, and Donations (May 2004), available at 
http:iiwww.knightcommission.orgiindex.php?option=com content&view=article&id=73 :challeng 
ing-the-myth-a-review-~f-the-~inks-am~ng-c~ege-ath~etic-success-stndent-qna~ity-and- 
donations&catid=8:fiscal-integrity. After discussing previous empirical studies of the link 
between college athletics and alumni giving, see id. at 20-24, Frank concludes: 

The most forceful conclusion that can be drawn about the indirect effects of 
athletic success is that they are small at best when viewed from the perspective 
of any individual institntion. Alumni donations and applications for admission 
sometimes rise in the wake of conspicuously successful seasons at a small 
number of institutions, but snch increases are likely to be both small and 
transitory. More to the point, the e~npirical literature provides not a shred of 
evidence to suggest that an across-the-board cutback in spending on athletics 
would reduce either donations by alumni or applications by prospective 
students. 

ld. at. 33. 
11o See note 102, supra. 

a~ H.R. Rep. No. 2319, 81st Cong., 2d Sess. 37 (1950). 
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its educational program." 112 Probably in part because of this legislative history-, 
the IRS has ruled several times in many different contexts that college athletics 
are an "integral part" of the educational program of a university (and therefore 
clearly "substantially related" to a university’s educational program).J 13 
Although the IRS briefly considered attempting to tax the revenues from the sale 
of broadcast rights to college football bowl games in 1977, the Service quickly 
reversed itself, and ultimately issued two formal rulings that such revenues were 
not subject to the UBIT.1~4 Since then, the IRS has basically given up on any 
attempts to tax revenues associated with college athletic programs, with the 
exception of revenues that the IRS considered nothing more than payments for 
advertising, such as "sponsorship" payments that are now regulated by statute.~5 
Whether these precedents are supported by the policy rationales for the UBIT is 
considered in more detail below,~16 but for the IRS to reverse course and now take 

112 IN. at 109 (1950). 

113 E.g., Rev. Rul. 67-291, 1967- 2 C.B. 184 (an organization that subsidized a "training table" for 

coaches was tax exempt because the athletic program was an integral part of the educational 
activities of the exempt university in question); Rev. Rul. 80-295, 1980-2 C.B. 194; Rev. Rul. 80- 
296, 1980-2 C.B. 195 (broadcast revenues from college bowl games not taxable; "An athletic 
program is considered to be an integral part of the educational process of a university, and 
activities providing necessary services to student athletes and coaches further the educational 
purposes of the university."). See Nat’l Collegiate Athletic Ass’n v. Comm’r, 914 F.2d 1417, 
1421 (10th Cir. 1990) (IRS conceded that all but the advertising revenues from the NCAA Men’s 
Basketball Tournament were not subject: to the UBIT); see also Kaplan, supra note 88, at 1454-55 
(summarizing the differing legal standards between courts’ test for whether an activity 
"’contributes importantly’ to a university’s educational [’unction’’ and IRS regulations and rulings 
that consider "the size and extent of an activity in relation to its claimed educational 
contributions"). 
~4 Rev. Rul. 80-295, 1980-2 C.B. 194; Rev. Rul. 80-296, 1980-2 C.B. 195. See note 113, supra. 

Professor Kaplan gives a more extensive histo~ of this episode, noting that the public Revenue 
Rulings were preceded by ~mmerous private rulings holding such revenues were not subject to the 
UBIT. These private nflings apparently were the result of successful lobbying effbrts by SMU, 
Texas Christian University, and the University of Kansas that got the IRS to reverse its intent to 
treat such revenues as taxable under the UBIT. See Kaplan, supra note 88, at 1431. 

a~s In 1991, the IRS issued two Tectmical Advice Memoranda that held that "sponsorship fees" 
paid by a business to a college, tmiversity or independent bowl association were taxable because 
they represented essentially nothing more than payments for advertising. Tech. Adv. Mem. 
9231001, 1991 PLR LEXIS 2722 (Oct. 22, 1991); I.R.S. Tech. Adv. Mem. 9147007, 1991 PLR 
LEXIS 1778 (Aug. 16, 1991). Congress responded to this initiative by amending the UBIT rules 
to elinfinate "corporate sponsorslfip payments" from UBIT. See Taxpayer Relief Act of 1997, 
Pub. L. No. 105- 34, § 965, lll Star. 788, 893-94 (1997) (codified as I.R.C. § 513(i)). See 
generall.v, Ethan G. Stone, Halos, Billboards, and the Taxation ~/YZharitable Sponsorships, 82 
IN’D. L.J. 213 (2007). 

~ See text at notes 140-152, infra. 
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the position that big-time college athletic programs are subject to the UBIT would 
require the agency to overturn almost 60 years of precedents stating just the 
opposite, a highly unlikely scenario. 

B. 7he Paper 77ger Problem 

Even if the IRS chose to ignore the long precedential histor?- and was 
successful in applying the UBIT to Division I-A football and basketball revenues, 

a serious question exists as to whether such a course of action would make any 
difference to individual institutions. Put simply, even if the UBIT applied to big- 
time college revenues, there may be no net revenue to tax after applying normal 
cost accounting methods to these revenues, including allocating general overhead 
expenses. Again, we should examine this issue for both the NCAA itself and for 
individual colleges/universities that undertake athletic programs. 

With respect to the NCAA, it is unclear whether application of the UBIT 
would actually result in any tax impact. As noted above, the IRS has the ability 
under the UBIT to "fragment" revenues for UBIT purposes. Thus the IRS might 
attempt to apply the UBIT to, say, only the NCAA Men’ s Basketball Tournament 
revenues or football licensing revenues. But the NCAA does not keep these 
revenues; instead, it distributes them to member schools after deducting its 
expenses. Under standard tax doctrine, the distribution of these revenues to 
member schools likely would be a deductible business expense (the "fee" that the 
NCAA must pay to member schools in exchange for the right to market their 
athletic "product" during the year, akin to a publisher agreeing to pay an author 
current royalties117). The result is that there likely would be little or no "profit" 
subj ect to tax under the UBIT even if it applied. For example, in its 2006 Form 
990 (the latest available as of this writing), the NCAA reported total program 
service revenue of approximately $584 million. 118 While the Form 990 does not 

~7 While a distribution of profit from a taxable corporation to shareholders is not a deductible 

business expense, the NCAA’s distributions to member schools are essentially payments to those 
schools for the rights to negotiate broadcast contracts, license memorabilia, and so forth on an 
annual basis, and therefore almost certainly would meet the test of Section 162 as an "ordinary and 
necessary" business expense. Or put another way, the payments to member schools are not a 
return on members’ equity ownership in the NCAA, but payments for the exploitation of property 
rights owned by those members. Moreover, the NCAA could probably" re-arrange its legal 
relationships with members to make itself essentially an agent collecting a fee for its work, with 
the underlying payment "owned" by the member institutions. This arrangement would result in 
only the "fee" being taxable to the NCAA in any event, since only the "fee income" would be 
"owned" by the NCAA. 

11~ NCAA Form 990 for 2006, available from Guidestar at 

http://www.g~destar.~rg/FinD~cuments/2~7/44~/567/2~7-44~567264-~4846~8e-9.pdf 

{PAGE } 



Colombo The NCAA, Tax Exemption and College Athletics 

break this down by sport, it does show that $512 million of this came from 
television fights fees and another $66 million from "championships," with the 
balance from miscellaneous items. 1J 9 One could safely assume that the vast bulk 

of this revenue, therefore, is generated by Division I-A football and basketball. If 
the UBIT applied to this revenue, however, the NCAA would get to deduct all its 
regular business expenses directly attributable to the income and an appropriate 
portion of its overhead in order to determine its taxable income. The NCAA 
Form 990 shows program service expenses of $548 million, much &which is 
distributions to member schools.12° That would leave $36 million in program 

service revenue, but the NCAA also incurred about $24 million in 
management/administrative expenses.121 That means that "net" program selwice 

revenue (e.g., the NCAA’s operational profit) might be as little as $12 million - a 
"profit" that could easily be erased completely by simply increasing the 
distributions to member schools. 122 Thus the likelihood that the NCAA would 
actually pay any tax under the UBIT is remote; minimal tax planning could easily 
insure that the NCAA has no net business revenues to tax. 

With respect to individual universities operating big-time athletic programs, 
the picture is similar. Although some schools report net positive revenues from 
football or basketball programs, these revenues are rarely subj ect to the kind of 
rigorous cost accounting used in the business world. Walter Byers, the former 

Executive Director of the NCAA, notes: 

The accounting variables in college athletics make it difficult if not 
impossible to know whether a big-time sport pays for itself, much less 
whether it generates net receipts to finance the deficit sports. Actual cost 

119id" 

120 

121 M. It is likely that not all of this expense reasonably could be allocated to Division I-A football 

and basketball revenues; the NCAA conducts many other programs in non-revenue sports, and 
therefore at least a portion of tl~is expense must be allocable to those other sports. However, it is 
also likely that not all the revenue is attribmable to Division I-A football and basketball, either (for 
example, the lower-tier football championship is also shown on television). Moreover, at least 
some of the expenditures of the NCAA are likely directed almost exclusively at big-time athletics: 
the infractions enforcemem, for example, almost always involves nmjor football or basketball 
programs. Thus the points in the text should be taken as a rough starting point. What is clear is 
that whatever taxable income would be left to tax under the UBIT is miniscule in comparison to 
the revenue stream, and even that renrdnder could fairly easily be "wiped out" with proper tax 
plam~ing. 

12~ The NCAA also reported interest income of $12 million; interest income, however, is not 

subject to the UBIT. I.R.C. Section 512(b)(1). 
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accounting, in the sense of a hard-nosed business analysis, isn’t done. In 
past times as today, through university-approved accounting techniques, 
many big-ticket items are shunted off athletics department budgets to be 
paid by student fees, donated booster/alumni funds, other departments of 
the university, or state appropriations. Capital expenditures for buildings 
or permanent equipment as well as the maintenance and upkeep of 
facilities may be in the university’s overall accounts and current operating 

.    123 budget, with fractional accounting charges to athletics. 

James Shulman and William Bowen conclude that if capital costs are properly 
accounted for, no program would show an actual net profit for accounting 
purposes: "What can be said with confidence is that taking account of the 
embedded costs of athletic facilities would surely reverse any appearance of 
"profit" associated with even the most successful big-time program.’’124 

Even if there were some profit left over after properly accounting for the 
capital costs and other direct costs of operating football and basketball programs, 
charities in general have shown remarkable ability to "zero out" any net income 
from unrelated business activities. In 2004, for example, charities exempt under 
I.R.C. Section 501(c)(3) reported gross income from unrelated business activities 
of $5.5 bil#on, but ended up paying only a total of $192 million in tax, an 
effective rate of about 3.5%. 125 A recent story in the Chronicle of Philanthropy 

surveyed 91 large charities filing UBIT returns; the authors noted that 511% of the 
charities reported zero or negative taxable income and were able to reduce $4119.1 
million of gross income into a collective $3 million deficit after allocating 
deductions and overhead. 126 The NCAA and universities conducting big-time 

college athletics hardly are less sophisticated, and have even greater opportunities 
for aggressive cost allocation given the large capital investments and overhead 

costs of running their athletic programs. 

Accordingly, it is highly likely that if the IRS applied the UBIT to individual 
football or basketball program revenues (either at the NCAA or university levels), 
it would find no net profit from these programs to tax after factoring in 
depreciation on athletic facilities and a reasonable apportionment of overhead. As 

123 WALTER BYERS, UNSPORTSMANLIKE CONDUCT 221 (1995). 

124 SCHULMAN AND BOWEN, supra note 104, at 250. 

12s Margaret Riley, Unrelated Business" Income Tax Returns, 2004, IRS STATISTICS OF INCOME 

BULLETIN (Winter 2008). 
126 Peter Panepento and Grant Williams, A Question ~[ Calculation: Most Charity Businesses 

~Ianag~e to Avoid Paying Federal Taxes, CHRON. PHILANTHROPY, Feb. 7, 2008 at 33. 
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a result, I doubt that the general counsel of, say, the University of Michigan 
would cower much in the face of a threat by the IRS to apply the UBIT to 
Michigan’s football program. 

On the other hand, subjecting Division I-A athletic revenues to the UBIT 
could have some salutary effect even if no tax is due. At the very least, such an 
action would be a declaration that these programs no longer serve primarily an 
educational purpose and hence would publicly embarrass those who maintain that 
big-time college athletics is an inherent part of the educational enterprise. 
Bringing these activities within the ambit of the UBIT also would require that the 
NCAA and participating universities apply rigorous cost accounting 
methodologies that, from the sources cited above, appear to be lacking today. 
Moreover, under changes made to the tax laws in 2006, UBIT returns on form 
990-T are subj ect to public inspection,127 meaning that the often-impenetrable 
finances of athletic programs would be subject to some measure of disinfecting 
light. Nevertheless, given the legal difficulties explained above in applying the 
UBIT to college athletics and the fact that whatever disclosure would come from 
the UBIT route would be limited in scope to revenues and expenses from the 
particular unrelated business activity (as opposed to the revenues and 
expenditures of the athletic department as a whole, or other potential disclosure 
relating to student-athletes’ academic progress), it may be preferable to address 
these issues through a special schedule to Form 990 as discussed below. 

V. Theory, Policy and Some Regulatory Alternatives 

The above analysis indicates that current law presents a number of hurdles for 
the IRS either to revoke (or threaten to revoke) tax exemption for the NCAA 
and/or colleges and universities engaged in Division I-A athletics or to tax 
football/basketball revenues via the UBIT. Proponents of using the tax laws to 
better regulate college athletics, therefore, probably need a more nuanced 
approach than simply asking the IRS to strip tax exemption from the NCAA or to 
apply the UBIT to university athletic programs because college athletics no longer 
adheres to the ancient Greek ideal. 

As a result, the next logical question to ask is whether the current law set forth 
above accurately reflects some core theory or policy concerning tax-exemption 
and the application of the UBIT - put another way, are the legal impediments to 

127 Pension Protection Act of 2006, Pub. L. No. 109-280, 120 Stat. 780, Section 1225 (alnending 

I.R.C. Section 6104). See generally, Internal Revenue Service Notice 2007-45, available at 
http :iiwww.irs.govipubiirs -drop/n-07 -45.pdf. 
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challenging the tax exemption of the NCAA or the application of the UBIT to 
athletic program revenues consistent with the underlying reasons for granting tax 
exemption in the first place, or applying the UBIT? If so, such a conclusion 
would suggest that current tax law should be left alone, and those who would 
attack the tax status of college athletics as a method of furthering reform goals 
should find a different approach; if not, it suggests that the current tax-favored 
status of big-time college athletics is an "exception" to normal tax policy relating 
to nonprofit organizations and we should forthrightly recognize it as such. 
Concluding that athletics is an exception to general tax theory, moreover, means 
that the decision to continue tax-favored treatment is simply a public policy 
question, not a core tax policy issue, and that Congress could easily consider 
special conditions on continuing tax-favored treatment to advance whatever 
public policy goals are appropriate without damaging any core tax policies. 

This section of the paper, therefore, proceeds as follows. First it considers 
whether college athletics should be immune from taxation under various theories 
of tax exemption and the rationale for the UBIT. This section concludes that big- 
time college athletics does not fit any of the theoretical explanations for tax 
exemption and does fit within the rationales for applying the UBIT. As a matter 
of tax theory’, therefore, the revenues from these programs (whether at the NCAA 
or college level) should be taxed. Having concluded that no theoretical or base 
tax-policy rationale exists to justify excluding college athletic revenues from 
taxation, the paper then turns to a brief examination of some potential policy 
responses. While I leave the question of what the exact scope of regulation of 
college athletics should be to a furore article by experts in college sports law and 
management, I note that tax law has in the past employed three kinds of 
regulation that might be peculiarly appropriate to college athletics: (1) requiring 
revenues from certain athletic programs (e.g., football and basketball) to be spent 
on specific policy goals, such as other educational or athletic opportunities, (2) 
imposing expenditure limits such as salary caps on coaches, and (3) requiring 
additional disclosure via the Form 990. 

A. The Theories of Tax Exemption and College Athletics 

The major problem with our system of tax exemption for charities is that there 
is no clearly-defined underlying theory for why we grant tax exemption to the 
broad range of organizations that claim charitable ¯ ¯ 128 status. Over the past thirty 

128 See, e.g., FISHMAN" t-qL SCHWARZ, supra note 15, at 75-96 (listing various theories); JOHN D. 

COLOMBO AND MARK A. HALL, THE CHARITABLE TAX EXEMPTION 4 (1995); Rob Atkinson, 
Theories of the ~r:’ederal Income Tax Exemption for Charities: Thesis, Antithesis, and Syntheses, 27 

STETSON L. REV. 395,397-98 (1997); Overview of the Tax Exempt Sector: Testimony Before the 
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years, several tax policy experts and tax academics have posited a number of 
different theories to justify charitable tax exemption. While each takes a 
somewhat different overall approach, a common theme of virtually all these 
theories is that charities supply some sort of good or service or "way of doing 
things" that is not replicated in the private market or by government - some kind 
of public good or quasi-public good that otherwise would not exist. The "good" 
supplied might be a specific item not available from the private market (e.g., 
symphonic music) or something as diffuse as a "nonprofit ethic" that takes a 
different (and presumably unique) approach to providing something that might 
otherwise be available in the market - for example, a nonprofit hospital might 
approach patient care in a different manner than a for-profit one, even though the 
services provided (e.g., a heart by-pass) are ultimately the same. 

So, for example, the classic "quid-pro-quo" theory of exemption posits that 
tax exemption is a rough "quid-pro-quo" to charities for doing things that 
otherwise would become the burden of (and paid for by) government.129 The 

"community benefit" theory broadens this approach by justifying tax exemption 
not just for specific items done by charities that the government might otherwise 
have to pay for, but rather to all sorts of "good things" done by charities that are 
not otherwise being done by the private market or government directly or which 
differ in some significant way from similar servTices provided by the market or 
government.13° Several theories of exemption (the "contract failure" theory of 
Henry Hansmann,13~ the "risk compensation" theory ofNina Crimm~2 and the 

H. Comm. on Ways and~,~[eans (2005) (statement of JohnD. Colombo), available at 
http:iiwaysandmeans.house.govihearings.asp?fonnmode=view&id=2604. 

~9 See FIS~M_/kN & Sc~tW_/kl~Z, supra note 15~ at 76; COLOMBO & HALL, supra note 128, at 5-6 

(discussing how nonprofits "do good" for society), 22-23 (noting the distinction between tax-base 
and subsidy rationales for charitable tax exemption); Atkinson, supra note 128, at 403-04. 

~o See FIS~tM_/EN & SC~{WARZ, supra note 15~ at 76; COLOMBO & HALL, supra note 128, at 63; 

Atkinson, supra note 128~ at 403-04. 

~a See generally Henry Hansmann, ]’he Rationale j~r t~xempting Nonprofit Organizations from 
Corporate Income Taxation, 91 YALE L.J. 54, 72-75 (1981) (proposing efficiency rationale that 
suggests charitable tax exemption is a capital subsidy that compensates for nonprofit 
organizations’ struggles to build capital, because of the non-distribution constraint, when 
nonprofits better serve the public than their for-profit analogs). 

~: Nina J. Crinm~, An F~xplana#on of the Federal Tax F~xemption jbr Charitable Organizations: A 
Theory o fRisk Compensation, 50 FLA. L. REV. 419, 424-25 (1998) (proposing that "tax exemption 
is a non-volatile expected retun~ to compensate rational charitable organizations for undertaking 
the provision of ’inherently risky’ public goods and services" and that detcrnfining ff a nonprofit 
organization should be tax-exempt "requires taking into account an organization’s evolution, the 
need to nkaximize inter-generational utility, and the application of dynamic gamesmanship 
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"donative theory." that I constructed with Mark Hall133) are based explicitly on 

economic theory, again focusing on the role of charities in supplying goods or 
services not available in the private market. Several other theories would grant 
tax exemption essentially as a reward for enhancing our pluralistic society. Thus 
Rob Atkinson justifies exemption as a reward for altruism which should be 
encouraged in its own right; 134 Evelyn Brody opines that exemption is a 

compromise in which government largely keeps its hands off this "third 
sovereign" (which is doing things that the "real" sovereign isn’t); 135 and David 

Brennen theorizes that exemption should reward diversity in its broadest sense. 
Finally, one theory (offered by Boris Bittker and George Rahdert) bases 
exemption on the fact that charitable organizations simply do not fit our 
normative definitions of the tax base and thus are excluded essentially as a matter 

of administrative convenience. 137 

Despite the multiplicity of theories justifying tax exemption, big-time college 
athletics appears to fail under all of them. College athletics is not something one 
would expect the government to provide in the absence of a private provider; thus 
there is no legitimate claim by college athletics to exemption under the traditional 

133 Colombo and Hall, supra note 128, at 99-113 (explaiuing that exelnption is justified to provide 

public support to organizations that supply goods or services that are not supplied by the private 
market or govenwnent and which the public desires - as signaled by their making significant 
donations to support these entities). 

134 Rob Atkinson, Altruism in Nonprqfit Ot2ganizations, 31 B.C.L. REV. 501, 61%19 (1990) 

(proposing that: tax exemption in a reward for altnfism - the decision to relinquish profits - and 
that nonprofit organizations can be tax-exempt even if their income funds consumption by people 
other than "those controlling the organization because "It]he metabenefit of altruistic production" is 
a desirable policy goal). 

a3s Evelyn Brody, Of Sovereignty and Subsidy: Conceptualizing the Charitable Tax Exemption, 23 

J. CORP. L. 585, 585 (1990) (noting that "If]or all its imprecision, tax exemption keeps 
government out of the charities’ day-to-day businesses, and keeps charities out of the business of 
petitioning government for subvention"). 

~3~ David Brermen, A DiversiO~ Theory of Charitable Tax Exemption: Beyond Efficiency, Through 

Cri#cal Race Theoo,, Toward Diversity, 4 PITTSBURGH TAX REV. 1, 23-24 (2006) (discussing the 
economic and non-economic benefits of tax exemption for nonprofit organizations and noting that 
"the charitable tax exemption allows for diversity and experimentation tlrat often lead to 
production of undiscovered values."). 

13"7, Boris Bittker & George Rahdert, The Exemption of Nonprofit Oqeanizations from Federal 

Income Taxation, 85 YALE L.J. 299, 307-16 (1976) (discussing how traditional income 
measurement theoD~ under the IRC cam~ot be applied to nonprofit organizations and how 
calculating these organizations’ net income would be difficult and complicated and confusing, and 
that taxing such income would in effect be a tax on the beneficiaries of the organization who are 
often too poor to pay tax themselves). 
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quid-pro-quo approach. The widespread commercialization of Division I-A 
football and basketball means that these "goods" almost certainly would be 
supplied absent exempt status (one cannot imagine that a sporting event - the 
NCAA men’s basketball tournament -which garners $1 billion in television 
fights fees would not be supplied in some fashion absent the grant of tax- 
exemption to universities and the NCAA); thus the economic explanations of 
exemption offered by Hansmann, Crimm and Colombo-Hall ~vould not apply 
since each of them is based on the assumption that neither the government nor the 
market will supply the goods or services without exemption as an incentive to do 
so.1:~8 One might be able to argue that Division I-A football and basketball have a 

unique "ethic" or approach to competition that is available only because these 
programs operate in the nonprofit environment, thus justifying exemption under 
the "community benefit" theory or one of the other "pluralism-enhancing" 
theories such as those offered by Atkinson, Brody or Brennan, but frankly that 
argument seems specious. Indeed, one is hard-pressed to identify any significant 
difference in the structure or operation of big-time football and basketball 
programs that would be changed if they were run via for-profit subsidiaries of the 
sponsoring universities. For example, one cannot imagine that the salaries for 
coaches, capital investment in facilities, recruiting costs, advertising costs, racial 
or economic backgrounds of players, etc., ~vould be substantially different if these 

138 One might argue that my own donative theop~T (which concluded that activities supported in 

substantial part by donations should be eligible for tax exemption) supports exemption for college 

athletics because these programs are funded in substantial part by donations from athletic boosters. 

A wealth of evidence suggests, however, that these so-called donations are largely nothing more 

than purchases: payments for seating preferences, parking, and special individual perks (such as a 

seat on the team plane for away games; see Brad Wolverton, Key Senator to Question Tax 

Treatment of Booster Clubs’, Chronicle of Higher Educafio~, Oct. 5, 2007, available at 

http:iichronicle.comifreeiv54ii06i06a03501.htm). Indeed, virtually all university grants-in-aid 

programs have a "price list" of benefits available to donors at specific donation levels. The "Tide 

Pride" brochure describing ticket preferences at the University of Alabama based upon various 

donation levels is typical in tlfis regard. See 

http://WWW.r~~ltide.c~m/~s/8~~~/~les/tidep~de/2~~6tidep~debr~chure.pd42?DB-~EM-ID=8~~~. 

In 1986, in fact, the IRS determined that "douations" to college athletic progrants that carried with 
them the right to ticket preferences and other individual perks were not deductible under the 
general rule that a payment is not a donation when the payment is in return for a tangible quid-pro- 
quo. Rev. Rul. 86-63, 1986-1 C.B. 88. In 1988, however, Congress overturned the IRS 
deternfination by statute, providing that 80% of such donations are deductible in any event. I.R.C. 
Section 170(1). I have previously opined that so-called "donations" that are in fact quasi- 
purchases (a catego~~ in which I put most athletic donations as well as "donations" that in effect 
purchase a uaming opportunity for the donor, such as a named professorship or building), should 
not be deductible and should not count as "douations" for purposes of my donative theo~¢ of 
exemption. See John D. Colombo, The ~4arketing of Philanthropy and the Charitable 
Contributions Deduction, 36 WAKE FOR. L. REV. 657 (2001). 
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programs were unabashedly for-profit as opposed to being run as a "division" of a 
charitable organization. In addition, these programs hardly fit the classic 
pluralism ideal or advance diversity in any significant sense: they benefit 
relatively tiny numbers of elite athletes at a relative handful of schools139 and 

arguably exploit those athletes, rather than benefit them. Finally, big-time college 
athletics revenues clearly do fit the normative tax base: payments for tickets sold, 
television and other media rights fees, advertising and so forth are absolutely no 
different from or harder to calculate than these same revenues flowing to 
professional, for-profit sports. 

What this analysis shows is that there is no inherent theoretical reason to 
exempt Division I-A football or basketball revenues from taxation. These 
programs do not themselves provide any special good or service that would not be 
supplied in a taxable environment nor any special ethic or way of doing things 
that differs substantially from for-profit sports entertainment. Their revenues and 
expenses would easily fit our normal tax rules. Whatever one’s favorite theory of 
exemption may be, therefore, Division I-A football and basketball simply do not 
belong inside it. 

B. UBIT Theory and College Athletics 

Although none of the available exemption theories support tax exemption for 
college athletics, these programs are not conducted in stand-alone entities. Even 
the NCAA does many other things than simply negotiate media contracts for 
Division I-A football and basketball games. 140 As noted at the very beginning of 
this paper, tax-exemption is applied to entities, not to individual activities of 
entities. Hence the fact that tax-exemption theory would not support exemption 
for big-time college athletics if these programs were conducted in stand-alone 
entities does not complete the analysis, because these programs generally are not 
conducted in that manner. Rather, as noted in Part III of this paper, the activities 
are conducted in entities that almost certainly qualify for exemption because of 
the other things they do (education for universities; supporting non-revenue 
athletics for the NCAA). Nevertheless, the UBIT was enacted precisely to handle 
this kind of situation: that is, to tax revenues from commercial activities 

139 See Klfight Conmfission, Report ~[the Knight Commission on Inwrcollegiate Athletics at 21 

(1999) available at http:iiwww.knightcommission.o@magesipdfsi1991-93_KCIA_report.pdf 
(describing the problems with athletics as "most apparent within major athletics programs and are 
concentrated most strongly in those sports for which collegiate participation serves the talented 
few as an apprenticeship for professional careers"). 

~o See notes 153 and 154, injka, regarding the NCAA’s support of a varie~ of non-revenue sports 

and sponsorship of championships in those sports. 
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undertaken by an otherwise exempt charity. Thus a second important theoretical 
question is whether the rationales for applying the UBIT apply to Division I-A 
football and basketball programs - that is, does the theory behind the UBIT 
support the long precedential history of not applying the UBIT to college 
athletics, or does the theory suggest that this precedential history is wrong? 

Unlike tax-exemption per se, we have a better theoretical base for the 
application of the UBIT. As explained earlier in this paper, the traditional 
justifications for the UBIT are protecting the corporate tax base and avoiding 
"unfair competition" between charities and for-profit se~’ice providers.141 With 

regard to the latter, I have previously pointed out that economists almost 
uniformly have rej ected the notion that charities engage in "unfair competition," 

at least if one defines that term as some sort of predatory pricing or predatory 
market entry or expansion. 142 Instead, protecting the corporate tax base remains 
the most compelling of the traditional justifications.143 To this, however, one 

might add two additional policy concerns: (1) limiting the extent to which the 
attention of charitable managers is diverted from their core charitable mission to 

144 for-profit empire building; and (2) promoting economic efficiency by avoiding 
situations in which charities are tempted to run commercial businesses simply 
because they can earn premium rates of return on economic activities by avoiding 
the corporate tax that would be collected on these activities were they conducted 

141 Treas. Reg. § 1.513-1(b) ("The prima~ objective of the [UBIT] was to eliminate a source of 

~mfair competition by placing the unrelated business activities of certain exempt organization upon 
the same tax basis as the non-exempt business endeavors with wtfich they compete"); see 
generally FISHMAN & SCHWARZ, supra note 14, at 376-79 (discussing the histo~ and policy 
behind the UBIT, including considerations of loss of revenue and unfair competition). 

14~ Colombo, CommercialActivity, supra note 16, at 529-46. See also Michael S. Knoll, The 

UBIT: Leveling and Uneven Playing Field or Tilting a Level One?, 76 FORDHAM L. REV. 857 
(2007), wtfich questions whether "there is any economic advantage at all to a nonprofit engaging in 
a commercial business. 

~3 See Henry Hansmann, U~/i~ir Competition and the Unrelated Business Income Tax, 75 VA. L. 

REV. 605,622 (1989) (arguing that repealing the UBIT would shrink the corporate tax base and 

cause tax-exempt nonprofit organizations to buy corporate businesses through debt-financed 

acquisitions, also noting that "It]he UBIT is far more important in protecting the corporate income 

tax base than it is in raising revenue directly") [hereinafter Hansmann, U~/i~ir Competition]; 

Colombo, CommercialActiviO~, supra note 16, at 529-34. 

~ See Burton A. Weisbrod, Mode#ng the Nonprofit Organization as a Multiproduct Firm: A 

Framework for Choice, in To PROFIT OR NOT TO PROFIT 47, 54 (Burton Weisbrod, ed. 1998) 
(permitting charitable organizations to engage in extensive cormnercial activities will erode the 

core differences between charitable management and for-profit management). See generally, 

Colombo, CommercialActiviO~, supra note 16, at 534-535. 
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in for-profit form.145 Giving Division I-A football and basketball revenues a pass 

under the UBIT clearly offends the corporate tax base protection and diversiona~ 
concerns, while the economic efficiency issue is at best a wash. 146 

The "protecting the corporate tax base" issue is straightforward, though some 
additional explanation might help explain the concept. In our tax system, 
business income is always taxed at least once. In the corporate form, the income 
is taxed to the corporation; in the case of a partnership or proprietorship, the 
income is taxed to the individual partner or proprietor. Though it may come as 
something of a surprise to many people, our tax laws forbid either individuals or 
corporations from "zeroing out" their income via deductions for charitable 
contributions.147 For example, Newman’s Own, the corporation set up by Paul 

Newman to manufacture and sell salad dressings and other food items, pays taxes 
on its profits despite the fact that Newman’ s Own gives all those profits to 
charity. Accordingly, if a charitable organization were permitted to carry on a 
business enterprise without taxation, the public fisc would lose the tax revenue 

145 See Hansmann, U)~fair Competition, supra note 143, at 614-17 (arguing that repealing the 

UBIT would cause managerial inefficiency because nonprofit organizations do not have 
stockholders and therefore have less incentive to maximize their revenues or minimize their costs 
than for-profit entities and would also cause poor diversification of nonprofit organizations’ 
investment because "nonprofits would have a strong incentive to abandon the current practice of 
investing in a broad range of conmaon stocks and to pursue instead a strategy of investing in firms 
that the nonprofits can completely owff’); Colombo, CommercialActivi&, supra note 16, at 538- 
41. 

146 Professor Ethan Stone has suggested that an alternative view of the UBIT is that the legislation 

was ~nore a political state~nent (wanting?) by Congress intended to keep charities operating in the 
traditional charitable sphere, rather than expanding to activities not traditionally considered 
charitable. Ethan G. Stone, Adhering To The Old Line: Uncovering The History And Political 
Function Of The Unrelated Business lncome Tax, 54 EMORYL.J. 1475 (2005). Under this 
conception, one might argue that college athletics, being a traditional activity of exempt 
educational institutions, should not be subject to the UBIT, and in fact the original statement in the 
House Connnittee report excluding college athletics from the UBIT (see note 111, supra) would 
appear to support this view. A counter-argument, however, would be that the recent 
connnercialization of Division I-A athletics has taken it out of what one might identify as the 
traditional charitable sphere. The very public angst over coaches’s salaries, graduation rates, and 
the athletic "arms race" in general would support the notion that college athletics is now seen as a 
case of charities expanding into an area not traditionally reserved for charitable activity. 

14~ Individuals cannot deduct more than 50% of their adjusted gross income for charitable 

contributions (and in some cases, that amount is limited to 30% of AGI); corporations cannot 
deduct charitable contributions in excess of 10% of their taxable income. I.R.C. Section 170(b). 
Therefore, even if a corporation gives all its profits to chari~" (like Newnkan’s Own), it would owe 
taxes on 90% of that profit. Similarly, individuals would have to pay taxes on at least 50% of their 
net income even if they handed all of it over to charity. See note 19 for further discussion of this 
point. 
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that otherwise would be paid on the business profits, even though the profits 
might all be used to subsidize other charitable activity. Tax base impairment is 
the concern that presumably led to the famous (to tax policy folks) quote by 
Representative John Dingell during the debates on the UBIT that unless 
something was done "[e]ventually all the noodles produced in this country will be 
produced by corporations held or created by universities.., and there will be no 
revenue to the Federal Treasury from this industry. That is our concern." 148 
Similarly, if we assume that big-time college athletic programs would be carried 
on even in taxable form (e.g., inside a taxable subsidiary of a university) 
permitting revenues from these programs to escape taxation impairs the general 
tax base. 149 

The "diversion" problem is also obvious. Did Alabama hire Nick Saban for 
his contributions to the educational environment at the University of Alabama, or 
did it do so simply because it wanted to win at football? Are the rise in Division 
I-A football and basketball coaches’ salaries in general attributable to a race 
among universities to provide the best educational environment for athletes, or are 
they more likely attributable to an "arms race" to win?15° Are the millions of 

dollars poured by universities into athletic training facilities and stadiums 
improving the educational environment of student athletes? Across the country, 
university administrators spend countless hours and significant dollars dealing 
with the fallout of recruiting violations - hours and dollars not being spent on 

148 Revenue Revision of 1950: Hearings before the House Cormn. On Ways and Means, 81st 

Cong., 2d Sess. 580 (remarks ofRep. Dingell). 

1-~9 AS noted above inthe lext at notes 117-126, some queslion exists as to act~kally how much tax 

revenue would be gained by subjecling big-time college athletics "to taxation, since it is likely that 
only a few of these programs would show a laxable profit after applying rigorous tax-accounting 
policies to their income and expenses. Nevertheless, the point is the text is valid: from a tax- 
them?.- standpoint, allowing an activist that would be carried on in taxable form to escape the 
corporate income tax means that the corporate tax base has contracted to some degree. Or put 
another way, no one would suggest that U.S. automakers should be exempt from tax simply 
because they haven’t made a~\v taxable profit in the past few years. Whatever the current really’, 
the theoretical tax base should include operations by auto nkanufacturers and the potential for 
future profit cannot be ignored. 

is0 See generally Knight Commission, supra note 104, at 16-19 (discussing colleges’ "ever 

growing ’arms race’ of spending and building to reach impractical financial goals" and how 
colleges often do not profit from their "big-time" baskelball and football programs, noting that 
"It]here is a tangible downside to this arms race for most schools, lhat is, for lhc majority whose 
big-time programs arc less successful and cannot pay for themselves. They must siphon funds 
from general revenue to try to keep up with the Joneses. Pursuit of success in this context 
jeopardizes not only the uuiversities’ moral heritage but also their financial securi~.") 
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academic programs. 151 These issues illustrate why big-time college athletics may 

be the best example of how a significant commercial activity diverts the attention 
of charitable management from their core charitable program to the needs of the 
commercial business. 

Finally, there is the question of economic efficiency. When we forego taxes 
on revenue-producing economic activity, we give charities an incentive to engage 
in such activity simply because they can avoid taxes in doing so, rather than 
because they are more efficient at doing so. 152 Without some mechanism like the 

UBIT, therefore, charities would likely expand into economic activities that they 
have no management expertise in, and therefore would run poorly. Our tax 
policies at least should not encourage thi s behavior. 

While college athletics seems to suffer from some glaring inefficiencies,153 the 

efficiency factor is ultimately a mixed bag. College athletics arguably is not the 

1_~1 A recent example is the mess that basketball coach Kelvin Sampson produced for the 

University of Indiana. Sampson was finally forced out of his job after recrui ling violations, but 
not before the University engaged in its own extensive investigation of Sampson’s activities and 
paid a $750,000 buyout. See Sampson t~?)rced Out at Indiana, New York Times, Feb. 23, 2008, 
available at http://www.~times.c~m/2~8/~2/23/sp~rts/ncaabasketba~/23indiana.htm~?ref=sp~rts; 
and David Woods, Sampson to keep coaching as Indiana investigates, USA Today, Feb. 16, 2009, 
available at http://www.usat~day.c~m/sp~rts/c~ege/mensbasketba~/bigten/2~8-~2-~5-indiana- 
probe_N.htm. 

1_~ For example, assume that a charity invests $1000 in Starbucks, Inc. by buying its stock and 

receives a $100 dividend. In order to pay that $100 dividend, Starbucks has to earn a profit of 
approximately $154, on which it will pay taxes at 35% (35% of $154 equals a tax bill of $54, 
leaving $100 to distribute). Put another way, Starbucks nmst earn a 15.4% pro-tax return in order 
to give its shareholders a 10% after-tax return. If a charity could operate Starbucks’ business 
without paying taxes, it would earn that same 15.4%, or a 5.4% prenfium solely as the result of its 
tax exemption, not because of any operational efficiencies. This "tax arbitrage" is what led Henry 
Hansmann to opine that something like the unrelated business income tax was necessa~)~ to 
prevent charities from acquiring for-profit businesses simply to earn a premium rate of return. 
Without such a limitation, charities would be inclined to operate coffee shops even though their 
management (presumably selected for their dedication to charitable mission, rather than for-profit 
operational efficiency) might well be lousy" at running coffee shops. See Hansmann, Unfair 
Competition, supra note 143, at 614-17. 

1_~3 For example, my colleague, Steve Ross, who is an expert in sports la~v at Penn State’s law 

school, notes that universities routinely pernul: coaches to breach their coaching contracts without 
penalty; in the professional sports world, however, coaches are routinely subject: to buyout clauses 
that impose econonfic penalties lbr breach. An arguable result: of this behavior in the collegiate 
world is that colleges routinely overpay for the services of top coaches by not insisting on (or not: 
enforcing) substantial buy-out penalties if a coach wishes to leave for a different (and presumably 
"better") job. Similarly, because studem athletes cannot be paid market rates, universities must 
co~npete for "athletic labor" using back-door incentives such as TV exposure, expensive training 
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paradigm case of charitable economic inefficiency (e.g., a charity operating a 
BMW dealership simply because it can avoid the taxes on it and earn a higher rate 

of return, even though the charity’s management has no expertise in car sales and 
therefore will likely be bad at it) because whatever economic inefficiencies exist 
are offset at least to some degree by the fact that big-time college athletics earns 
its significant revenues largely because of its association with the sponsoring 
universities. A professional minor-league for the NBA, for example, likely would 
not be able to sell its tournament rights for billions of dollars as is the case with 
the NCAA men’s basketball tournament. In effect, big-time college sports earns a 
premium return in part because of its educational affiliation. Sports fans who 
would never attend a AAA minor-league baseball game will gladly fork over 
whatever ESPN wants to tune into the broadcast of their alma-mater playing Duke 
in the NCAA men’s basketball tournament. Thus managerial inefficiencies in 
college athletics are offset, perhaps completely, by "branding efficiencies" that 
provide a greater return on investment than would be the case if the product were 
divorced from the sponsoring educational institution. Accordingly, college 
athletics is not a paradigm case of using the UBIT to combat economic 
inefficiency by charities. 

Nevertheless, even if the economic efficiency criterion is a wash, college 
athletics clearly violates the tax base protection and diversion rationales for the 
UBIT. Excepting these revenues from the UBIT therefore violates two of the 
three core rationales for having such a tax. Ergo, on balance the rationales for 
having the UBIT would not support exempting college athletics from its grasp. 

C. Exploring Some Regulatory Alternatives 

Parts A and B of this section demonstrate that despite the current law favoring 
no taxes on athletic revenues, in fact there is no valid laxpolicy reason to except 
big-time college athletic revenues from taxation. This observation in turn means 
that the tax-favored treatment of Division I-A football and basketball programs 
should be viewed as a "special exception" to general tax policy and continuing 
this tax-favored treatment is simply a public policy, rather than a tax policy, 
decision. Put another way, one should view exemption for organizations 
conducting big-time athletic programs much like tax policy experts view the 
deduction for home mortgage interest or any number of tax credit provisions 
(such as the low income housing tax credit, or tax credit for hybrid automobiles): 

facilities and so forth. This situatiork of course, has led the NCAA to promulgate extensive rules 
governing even the minutiae of athletic recruiting and whole "compliance departments" inside 
athletic programs to ensure the rules are followed. 
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they are not part of the tax laws because of any theory of income taxation, but 
rather are simply a Congressional choice to use the tax code to effect certain 
public policy outcomes, and therefore should be properly constructed and limited 
to advance those policy outcomes. Accordingly, there is no reason Congress 
should not attach special rules regarding continuing this tax-favored treatment for 
college athletics to effect broader public policy goals. 

Because I am a tax professor and this article is intended to be a discussion of 
the tax exemptioniUBIT aspects of college athletic revenues, I will leave extended 
discussion of potential Congressional regulation of college athletics to the sports 
law and sports management experts. But I think it is appropriate to highlight 
briefly some regulatory approaches that have been used within the tax system in 
other areas that might be of particular interest in the debate over regulating 
Division I-A football and basketball programs in the context of tax-exemption. 
Note that because of the "paper tiger" problem discussed in Part IV, above, the 
approaches discussed below likely would need to be structured as requirements 
for continued tax exemption of the entity in question operating the sports 
program, rather than requirements for escaping the UBIT (e.g., the sanction for 
failure to comply would be loss of tax exempt status for the entity itself, not just 
the taxability of big-time athletic revenues), since the threat of applying the UBIT 
might well turn out to be not a very powerful behavioral incentive (or, in the case 
of disclosure, might not cover the items that are part of the reform agenda). 

1. The Use of Athletic Program Revenues 

It its response to Chairman Thomas, the NCAA often stressed the fact that 
revenues from Division I-A football and basketball are used to support athletic 
opportunities in non-revenue sports.154 The NCAA argues that it uses revenues 
from the men’s basketball tournament to support competitions in a variety of non- 
revenue sports155; individual universities claim that revenues from football and 
basketball support other nonrevenue sports, particularly athletic opportunities for 
women.156 My observation here is simple. If we view enhancing athletic 

154 zVC,:L4 Response, supra nole 2, at 4 ("It should be pointed out that colleges and universities 

apply the ’tax subsidy’ to oiler a broad range of athletics participation opportu~fities ibr hundreds 
of thousands of young men and women at more than a thousand institutions."). 

~ NC½4 Response, supra note 2, at 22 ("Less than half of the funds from the Divison I Men’s 
Basketball Championship are distributed based on appearances at the tournament. Most of the 
funds are distributed based on the number of sports sponsored and the number of athletics 
scholarships awarded to all student-athletes on an instilutional basis."). 

~s6 See, e.g., NCAA Response, supra note 146. 

{PAGE } 



Colombo The NCAA, Tax Exemption and College Athletics 

opportunities as a valid public policy goal, then it would be perfectly appropriate 
for Congress to require that a certain percentage of revenues from revenue- 
producing sports such as football and basketball be used to expand nonrevenue 
athletic opportunities, rather than simply hoping that such action occurs. In short, 

we should demand legal accountability; if a major reason we choose to let exempt 
organizations operate highly commercialized athletic programs because the 
proceeds support non-commercial athletic opportunities, we should say so 
specifically and clearly, and enact some minimum standard of subsidization to 
ensure that this policy is pursued appropriately. 157 

Limitations on the use of money are used all the time in tax law to qualify for 
specific tax benefits. So, for example, charities can issue tax-exempt bonds under 

Code Section 145, but only if 95% &the proceeds are used for charitable 
purposes and the proceeds do not benefit non-exempt entities.158 Section 4942 

requires private foundations to spend at least 5% of their asset value per year on 
charitable programs or face an excise tax penalty. 159 1 have suggested in previous 

writing that charities should be forced to prove that they spend a minimum 
amount (based upon the average rate of return from government securities) from 
commercial activities to subsidize charitable outputs in order to remain eligible 
for tax exemption. 160 Any of these approaches could easily be adapted to 
revenues from big-time college athletic programs. J61 Thus Congress might 

157 ]~/~y view here is consistent with my position regarding tax exemption for nonprofit hospitals. 

Some commentators believe that exemption :for nonprofit hospitals is appropriate because 

nonprofit hospitals "do "things differently" than for-profit hospitals; for example, some empirical 

research indicates that nonprofit: hospitals arc more likely to offer important, but unprofitable, 

health care services. I have suggested that if this is "the case, it: is perfectly appropriate to use tax 

exemption as a means of encouraging the private production of services that are otherwise not 

available from the for-profit sector, but that hospitals should be required to show exactly what 

services they provide that fit in this category and how much they spend on them. See, e.g., Jolm 

D. Colombo, Federal and State Tax Exemption Policy, ~Vledical Debt and Healthcare for the Poor, 

51 ST. LOU~S L.J. 433,456 (2007). 

~fs I.R.C. § 145(a)(2)(B). 

a~ I.R.C. § 4942. See generally, F~SHMA~N & SCHWARZ, supra note 15, at 608-611. 

a60 Jolm D. Colombo, Regulating Commercial Activity by Exempt Charities: Resurrecting the 

Commensurate In Scope Doctrine, 39 EXEMPT ORG. T_~X REV. 341, 351-52 (2003). 

161 On the other hand, one should recognize fl~at expenditure requirements of the type discussed 

above (e.g., a requirement that a university (1) earn and then (2) spend a certain "rate of return" 

on the investment in major athletic programs on other charitable outputs) might have little or no 

effect on profitable programs which already use revenues from football and basketball to subsidize 

other sports, but rather would (perhaps perversely in the minds of some) have most impact on 

programs that either barely break even on major sports or actually lose ~noney on them. In ~ny 

view, there is nothing wrong with telling a university that consistently invests money in a money- 
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require, for example, that universities conducting Division I-A football or 
basketball programs must spend at least 5% of their total investment in these 
programs (or 5% of the annual revenues from these programs) to support non- 
revenue athletic opportunities or other clearly-academic activities. If a particular 
university could not aftbrd to do this, then its solution would be to "downgrade" 
its athletic programs from Division I-A and "de-commercialize" football and 
basketball so that this limitation would not apply to them. 

2. Expenditure Limits 

The 2001 Knight Commission report highlighted the "arms race" nature of 
big-time college athletics, resulting in the meteoric rise of coaching salaries and 
huge capital investments in stadiums. 162 Accordingly, Congress might consider 

targeted expenditure limits, such as capping coaches’ salaries or limiting annual 
expenditures on recruiting or sports facilities, as a condition to exemption for 
universities operating Division I-A football and basketball programs (this 
approach presumably would not work with the NCAA, since vast maj ority of its 
"expenditures" each year are simply distributions to member schools to share 
revenues generated by the NCAA from commercial exploitation of college 
athletics; one presumably would not want to limit such revenue sharing). As 
with expenditure requirements, there are certainly precedents for expenditure 
limits on exempt organizations: for example, Section 501 (c)(3) itself limits 
exempt organizations’ lobbying activities to an "insubstantial amount" and 
prohibits such organizations from engaging in any activities relating to a political 
campaign. 163 Several of the excise tax provisions applicable to exempt 

organizations penalize certain kinds of expenditures, including excess business 
investments, "jeopardizing investments," political activity expenditures and 
others. 164 Another highly-publicized case of expenditure limits outside the tax 

law area occurred recently when President Obama announced compensation 

losing conwnercialized athletic program that it either needs to find a way to be successful enough 
with that investment to produce revenues to subsidize other charitable outputs or else it needs to 
liquidate that investment and use the money in some other way (e.g., leave Division I-A and 
rest~acture their programs into "non-conunercial," less-expensive versions). But I am sure that the 
president of Rutgers (see discussion below) would feel differently’. 

162 See note 150, supra. 

163 I.R.C. § 501(c)(3). If they so desire, charities other than churches can elect under § 501(h) to 

use a mathematical expenditure limit test [’or compliance with the lobbying limitation. 

164 I.R.C. §§ 4943, 4944, and 4945. 
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limits for top executives of financial institutions receiving money from the federal 
Troubled Asset Relief Program. 165 

Difficulties certainly exist with this approach. For example, there is 
considerable di spute in the charitable community itself over whether salaries for 
executives and employees should be lower than in the for-profit sector. 166 The 

arguments pro and con are fairly simple. On one hand, some assert that keeping 
charitable management salaries below those of the for-profit sector helps insure 
that managers retain the "special ethic" of charities as se~’ing their constituents 
rather than making a buck; the counter-argument is that such limitations 
artificially condemn charities to hiring "second rate" management since they will 
be unable to compete with for-profit finns for the top managerial talent. As I 
often remind my students in my exempt organizations class, would you rather 
undergo quadruple bypass surgery with a heart surgeon who makes $1 million a 
year or one whose salary has been artificially limited to $50,000 per year? 
Compensation limits also may be unworkable in practice; commentators generally 
agree that the limit on deductibility for executive compensation in the for-profit 
business world contained in Section 162(m) has been completely ineffective, 
largely because performance-based compensation such as stock options is 
disregarded.167 

Nevertheless, college athletics may be a particularly suitable case for 
expenditure limits, particularly with respect to recruiting budgets and coaches’ 
salaries and perks. Because there are so many non-economic, non-charitable 
reasons to prize football or basketball success, there are few incentives for most 
schools to adequately police whether they are getting value for money from these 
expenditures. The scandal concerning Rutgers Athletic Director Robert Mulcahy 
and the virtually unchecked spending inside the Rutgers athletic department is 
only one of the more recent sordid tales in thi s regard;~68 in addition, one can 

165 E.g., CNN, Obama Sets Executive Pay Limits, available at 

http://www.cnn.com/2OO9/POLITICS/O2/O4/obanka.exccutive.pay/index.html (Feb. 4, 2009). 

a66 For an over~iew of this debate, see FISHMAN~ & SCHWARZ, supra note 15, at 232-37. As 

Fishnran and Schwarz notes, the Senate Finance Committee in 2004 circulated a discussion draft 
of proposed reforms in the nonprofit sector that included limits on executive compensation. The 
Panel on the Nonprofit Sector issued a response to these proposals in 2005 which opposed 
compensation caps. Final legislation passed by Congress did not include aw compensation 
limitations. 

16"7 ]d. at 236. 

168 The Rutgcrs mess was chronicled in a series of i~westigative reports by the New Jersey Star- 

Ledger, available at http:i/blog.nj.comiledgerarchivesirutgers_stadiumi. The Rutgers situation 
spawned internal investigations by Rntgers as well as the state goverlmaent, all of which painted a 
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certainly sympathize with the view-that Congress should not approve Ohio State’s 
command of a private fleet of jet planes so that coaches can "show-love" to 
Terrelle Pryor (a recent football recruit) by watching him play in a high-school 

169 basketball game. 

3. Disclosure Requirements 

A very different (and perhaps preferable) regulatory approach to defined 
limits on spending or use of revenues is to require more expansive disclosure 
regarding a number of aspects of the operation of college athletics. Additional 
disclosure, in fact, is something the IRS could implement on its own, without 
Congressional approval, although some Congressional action would be necessary 
to extend these reporting requirements to public universities, which generally are 
not required to file Form 990 (the reporting form required from 501(c)(3) 
organizations). 170 

The lack of transparency in athletic department operations has been a 
consistent theme of reformers and has led to well-documented cases of abuse. 
One of the most notorious recent cases involved Rutgers University, where (in an 
attempt to keep Rutgers football competitive with other Division I-A programs) 
the athletic department under then-Director Robert Mulcahy essentially "ran 
wild," entering into no-bid contracts with outside firms and committing the 
University to expenditures (such as for an extensive stadium renovation) that it 
ultimately could not afford. 17~ 

picture of an athletic department completely "out of control," spending or committing to spend 
vast amounts of money ostensibly to keep its football program competitive with other Division I- 
A programs. 

169 See, e.g., Henry Gola, Terrelle P~vor TimeBne, available at 

http://sports.espn.go.com/ncaa/recmiting/football/news/story?id=3300355 (chronicling the 
recruitment of Plyror and noting that on February 1, 2008 "P~or expects Ohio State coach Jim 
Tressel and Michigan coach Rich Rodriguez at Iris basketball game against East Allegheny. He 
has alrea@ hosted Penn State coach Joe Paterno, LSU coach Les Miles and Oregon coach Mike 
Bellotti."). 
1~o See http:iiwww.irs.govipubiirs-tegei990_whatsnew~ourpose.pdf. Charities other than churches 

with gross revenues in excess of $25,000 per year are required to file Form 990 annually. This 
filing requirement would encompass the NCAA and all private tmiversities engaged in college 
athletics. Public universities, however, generally are not required to file Form 990 because they 
are goven~nental units and thus are exempt from tax under Section 115 of the Code, rather than 
501(c)(3) (although even public universities are subject to the UBIT and must file a UBIT return 
when appropriate). Accordingly, some Congressional action would be necessary to extend 
reporting requirements to public universities that otherwise are not required to file a Form 990. 

1~ See note 167, supra. 
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In response to cases like the Rutgers fiasco, college athletics "watchdog" 
groups such as the Coalition on Intercollegiate Athletics and The Drake Group 
have pushed for expanded disclosure on a number of fronts. With respect to 
finances, Lindsey Luebchow, writing in the Higher Ed Watch Blog, has 
recommended greater financial di sclosure along with academic disclosure. 
Luebchow notes "Under the Equity in Athletics Disclosure Act, which Congress 
passed in 1994 to expose differences in collegiate spending on men’s and women’s 
sports, the federal government currently requires colleges that receive federal 
student aid and have intercollegiate sports programs to submit an annual report on 
athletic participation, staffing, revenue, and expenses. The financial disclosure 
requirements, however, are vague, allowing each college to craft its own 
definition of what’s included in aggregate revenue and expenses. As a result, the 
federal athletics spending data is not comparable from school to school, making it 
essentially useless. The NCAA also collects revenue and expense data from each 
college, but reports the numbers only in aggregate."172 Accordingly, she calls for 

colleges to "break down the data to reveal how much revenue their athletics 
programs receive from the sports teams themselves (’generated revenue’) and 
how much the colleges provide to the programs (’allocated revenue’)" and to 
"detail how- much the schools spend on coaching salaries by team and on 
facilities." The Coalition on Intercollegiate Athletics agrees that financial aspects 
of athletic programs need greater transparency and disclosure.173 

The scope &recommended disclosure, however, goes well beyond financial 
matters. The college athletic reform groups also want disclosure on academic 
matters affecting student-athletes. Specifically, the Drake Group has proposed 
that universities be required to disclose 

a student’s academic major, academic advisor, courses listed by academic 
major, general education requirements, electives, course grade point 

17~ Lindsey Luebchow, College Sports Rejorm: Opening Up the Budget Books, The Higher Ed 

Watch Blog, July 29, 2008, available at http:iiwww.newamerica.netiblogihigher-ed- 
watclf2008icollege-sports-refom~-spending-5441. 

17~ The Coalition on Intercollegaiate Athletics~ Framing the Future: Reforming Intercollegiate 
Athletics~ Proposed Reform 4.1, available at 
http:iiwww.neuro.uoregon.edui~tublitziCOIAiFTFiFTFtext&appendix.htm CThe Athletic 
Department~’s budgets~ revenues and expenditures should be transparent and aligned with the 
mission, goals and values of the institution. The University President should take the lead to 
ensure tlkat fiscal reports~ including dash board indicators as listed in the 2006 NCAA Presidential 
Task Force report, are issued annually and made available to the campus faculty governance 
body.") 
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average (GPA) and instructor--without revealing the names of individual 
students. In addition, TDG requests that average SAT and ACT scores for 
revenue producing sports teams be reported along with those of athletes in 
non-revenue sports, and scholarship students in the symphony orchestra, 
band, and other extra-curricular activities. Similar comparisons should be 
made regarding independent studies taken, grade changes by professors, 
and classes missed because of extracurricular demands. 174 

In 2008, the IRS completed a substantial revision to Form 990. While the 
revisions significantly increased the level of financial disclosure required of 
exempt organizations and thus likely will provide significant detail on the 
compensation of Division 1 -A basketball and football coaches (at least at private 
universities),~Ts nothing in the revisions implements any kind of special disclosure 
concerning athletic program operations or expenditures or disclosures regarding 
the academic program for student-athletes of the nature recommended by The 
Drake Group, Luebchow or COIA. In fact, Schedule E to Form 990, which is 
required for exempt schools (and deals mostly with the school’s 
nondiscrimination policies), is essentially the unchanged information formerly 
required in Schedule A of the "old" Form 990. This is in stark contrast to what 
the IRS did with tax-exempt hospitals, where a whole new disclosure form 
(Schedule H to Form 990) was added so that the IRS could gather data on the 
exact operations of nonprofit hospitals and whether those operations justify 
exempt status. Schedule H, for example, not only mandates reporting on a 
number of issues relating to nonprofit hospital expenditures, but also 
circumscribes what accounting methods can be used to generate the reported 
numbers. ~76 

174 The Drake Group Proposals, available at http:iithedrakegroup.orgiproposals.html. See also, 

Lindsey Luebchow, College Sports’ Reform: Putting ~,~ore Focus on Academics, The Higher Ed 
Watch Blog, July 22, 2008, available at http:iiwww.newamerica.netiblogihigher-ed- 
watch/2008icollege-sports-reform-academics-5296. 

175 The revised form requires substantial disclosure of co~npensation levels and details for 

directors, officers, trustees, "key employees," and the five-highest-compensated employees not 
part of the first four categories in Part VII of the core form, with additional details provided on 
Schedule J. For ~nore specifics on the reporting requirements, see the instructions to Redesigned 
Form 990, Part VII, available at http:iiwww.irs.govipubiirs-tegeipart vii instructions.pdf. 
Because of their lfigh compensation levels and responsibility for large programs within the 
tmiversi~; Division I-A football and basketball head coaches likely will fall under either the "key 
employee" definition or fall within the group of five ~nost lfighly compensated employees outside 
the other groups. Note, however, that public universities generally are exempt frown the Form 990 
filing requirements. See note 168, supra. 

176 See, e.g., Internal Revenue Service, Form 990 Redesign for Tax Year 2008, Schedule H, 

Hospitals - Highlights (Dec. 20, 2007), available at http:iiwww.irs.govipubiirs- 
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One could well imagine the IRS embarking on a "Schedule-H-like" project for 
exempt organizations that conduct or perform services with regard to Division I-A 
athletic programs. Like Schedule H’s requirements for reporting community 
benefit expenditures by hospitals, a substantially-revised Schedule E could require 
detailed accounting of athletic expenditures using standardized accounting 
methods as well as the academic information suggested by the reform groups. In 
particular, if we believe that a maj or public policy reason for continuing 
exemption for organizations involved in Division I-A athletics is that revenues 
generated by big-time football and basketball programs are used to subsidize 
other athletic opportunities, a thorough accounting of where the money goes 
based upon standardized reports in a schedule to Form 990 would go a long way 
toward determining whether this conception is really true. Moreover, public 
disclosure of the details of athletic department operations in a standardized format 
should promote transparency and help avoid situations like that at Rutgers in 
which athletic departments operate with essentially zero university or public 
oversight. One suspects that the Rutgers situation would not have spiraled out of 
control had the University been required to file a detailed public disclosure form 
on athletic department expenditures and athletes’ academic progress each year. 

Finally, the Form 990 disclosure route likely would be far superior to 
disclosure that would be available if Division I-A football and basketball were 
deemed subject to the UBIT. First, a Form 990 approach could be 
comprehensive, requiring disclosure of all the financial aspects of athletic 
operations, rather than simply the revenues and expenses of the 
football/basketball programs (which are the likely UBIT targets). Second, a Form 
990 approach could tailor disclosure to the specific issues surrounding college 
athletics, rather than rely on a "one-size-fits-all" UBIT reporting form that is 
essentially a business tax form, not a disclosure form per-se. Finally, a Form 990 
approach could require disclosure regarding student-athlete academic progress 
and other academic issues that would not be part of the UBIT reporting form. 

VI. Summary 

Current tax-exemption and UBIT law makes intervention by the IRS in the 
college athletics world difficult. Even if we view Division I-A football and 
basketball as nothing more than commercial minor leagues for the pros, the 

tegeihighlights_schedule_h.pdf. Schedule H, for example, requires an exempt hospital to provide 
detailed information on the costs of charity care, Medicaid shortfalls and other "conununity 
benefit" expenditures, as well as information on joint ventures and other business activities. 
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NCAA and individual colleges and universities almost unquestionably meet the 
current legal tests for tax exemption because of their other activities. Though it is 
somewhat more plausible that the IRS could tax revenues from Division I-A 
football and basketball programs under the UBIT, the arguments for applying the 
UBIT are far from legal "slam dunks" and pursuing this route would require the 
IRS to abandon a significant body of legal precedent. Moreover, even if the IRS 

were successful on the UBIT front, there is serious question whether subjecting 

athletic revenues to the UBIT is a sufficient stick to induce reform; once 
colleges/universities and the NCAA started accounting for these programs as for- 
profit businesses, one could expect that any taxable profit would quickly 
disappear and that subjecting these programs to the UBIT would largely end up 
being a paper tiger. While subjecting these programs to the UBIT would provide 
some level of public disclosure, the disclosure provided would be far less than and 
inferior to the kinds of specialized disclosure favored by athletic reform groups. 

On the other hand, the various tax theories underlying tax exemption and the 
UBIT do not support exempting Division I-A football and basketball revenues 
from taxation. These programs are not consistent with underlying theories of 
exemption, and in fact are perfect examples of why commercial revenues of 
charities should be subject to taxation. There is no general tax policy reason to 
exempt these revenues from tax; accordingly, Congress would be completely 
justified in attaching special limitations on the continuation of tax-favored status 
for entities conducting or providing services for college athletics as a means of 
furthering public policy goals outside of the tax field. These special limitations 
could take the form of mandating particular use of revenues, limiting expenditures 
(particularly coaches salaries and recruiting expenditures), and/or mandating 
increased disclosure, all of which have current analogues in the Internal Revenue 
Code or IRS procedure. Whether and to what extent these special limitations in 
fact make good public policy with respect to college athletics is a debate I will 
leave to my colleagues in sports law and management; from the standpoint of tax 
policy, big-time college athletics per se has no claim to tax-favored treatment. 
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Kansas Board of Regents 

Prepared by G rant Thornton LLP 

April 27, 2009 



SECTION ~: ENGAGEMENT SUMN[ARY 

On October 2;1, 2008, Grant Thornton LLP ("Grant Thornton") was engaged by the Kansas Board of 

Regents (the "Regents") to assist the Regents in the performance of an exit analysis of certain non-State 

funded accounts administered and/or controlled by President ion Wefald of Kansas State University ("KSU" 

or the "University") or his direct subordinates. 

The key obiective of this engagement was to evaluate whether financial transactions involving these 

employees within the specified accounts for the period 2003 to the present were for legitimate business 

purposes and were appropriately documented and approved. 

An analysis of specific accounts and entities identified by the Regents and the Kansas State University 

Foundation ("Foundation") for the period 2003 to the present xvas conducted. The identified accounts and 

entities included: 

Kansas State University Alumni Association ("Alumni Association"); 

Foundation account funds provided for the benefit of the University, specific~ly funds provided to 

the National Institute for Strategic Technology Acquisition and Commercialization ("NISTAC") and 

its affiliated entities and the Kansas State University Golf Course Management and Research 

Foundation ("KSUGCMRF"), and the DiscretionaU Funds provided for President Wefald and 

former Vice President t-or Institutional Advancement Bob Krause; and 

h~tercollegiate Athletics Association (the "Athletics Department") non-State funded accounts. 

In conducting our analysis, Grant Thornton: 

Interviewed President Wefald and other key personnel of the University,, the Alumni Association, 

KSUGCMRF, the Foundation, the Athletics Department and NISTAC; 

_’Analyzed general ledgers of the KSUGCMRF, the Foundation, NISTAC and its affiliated entities, 

and the Athletics Department and performed testing of certain account trm~sactions; 

~M~alyzed Statement of Substantial Interest forms, Conflict of Interest and Time Commitment forms 

and employment contracts and related documents for various individuals; and 

~Maalyzed minutes of meetings of Boards of Directors and various Committees for the entities 

reviexved. 

Our services were provided in accordance xvith the Statement of Standards for Consulting Secvqces 

promulgated by the American Institute of Certified Public Accountants and, accordingly, do not constitute a 

rendering by Grant Thornton or its partners or staff of any legal advice, nor do they include the compilation, 

review or audit of financial statements. Because our services were limited in nature and scope, they cannot be 

2 



relied upon to discover all documents and other information or provide all analyses that may be of 

h’nportance in this matter. For instance, any procedures we performed cannot be relied upon to give 

assurance that any defalcations or fYaudulent transfers that might have taken place were discovered. 

Not all information requested by Grant Thornton was available for our inspection. Specifically, supporting 

documentation for 13 selected cash disbursements by the Athletics Department, the original July 2, 2001 

employment contract information and the 2005 BMA 2Mmuity information for former Athletics Director Tim 

Weiser and the NutriJoy, Inc. Stockholders’ Agxeement among The Coca-Cola Company ("Coca-Cola"), 

NISTAC and NutriJoy, Inc. ("NutriJoy") related to Coca-Cola’s purchase of a controlling interest in NutriJoy 

~vere not available. 

Mr. Bob Cavello, Associate Director of Athletics, indicated that the supporting documentation for the 13 

selected disbursements, representing $845,000, could not be located or was no longer available due to normal 

record retention practices. The payees in question included former Athletics Director Tim Weiser, former 

Head Football Coach Bill Snyder, and former Vice President for Institutional Advancement and Athletics 

Director Bob Krause, among others. Therefore, we were unable to determine whether these transactions 

were for a legitimate business purpose and were appropriately documented and approved. 

Mr. Cavello originally indicated that the Athletics Department had neither a copy of Mr. Weiser’s original 

2001 contract nor the documentation supporting the Athletics Department’s 2005 purchase of the BMA 

~M~nuity to fund the matching of Mr. Weiser’s deferred compensation account. Mr. Cavello indicated that he 

requested these documents from Mr. Weiser’s advisors, but they did not become available during our 

engagement. Subsequently, we were told that Mr. Krause indicated that there was no July 2, 2001 contract 

for Mr. Weiser, although one was specifically noted by date in the "Third Amendment to Contract for Tim 

Weiser." We have identified possible tax issues related to Mr. Weiser’s employment contracts and various 

payments made to him there under. Please refer to the "Intercollegiate Athletics Association" section of this 

report for further detail on this issue. 

Mr. Kent Glasscock, President of NISTAC, indicated that the NutriJoy Stockholders’ Agxeement related to 

Coca-Cola’s purchase of a controlling interest in NutriJ oy could not be shared with Grant Thornton due to 

confidentiality- concerns. Therefore, our analyses rely solely on verbal representations regarding the rights 

that accrue to the various classes of common stock. Our interest in this document was to determine if the 

University~ and the Foundation, through their investments in and financial support of NISTAC, are being 

treated f:airly in comparison to ofl~er classes of investors. Please refer to the "NISTAC Cluster" section of 

this report for further detail on this issue. 



Significant progress and growth has occurred at the University during the tenure of President Wefald with the 

significant assistance of former Vice President for Institutional Advancement Bob Kxause. Notable 

accomplishments under President Wef;ald’s leadership include: 

University enrollment has increased 52%; 

Academic excellence has grown as evidenced by the 125 Rhodes, Marshall, Truman, Goldwater and 

Udall Scholarships awarded to KSU students since 1986; 

Significant ~mds have been raised contributing to the rebuilding of the Athletics Program and 2.2 

million square feet of new buildings and renovations throughout the campus; 

The UniversiK has developed a prominent Food SafeK and Security Program; and 

KSU has drawn national attention through its selection as the site for the new National Bio and 

Agro-Defense Facility-. 

President Wefald shared with us that his management style is to hire good people and to delegate to them the 

authority and responsibility they need to accomplish the goals he has set for them. Therefore, rather than 

having a straight line of reporting to President Wefald, vve found that many of the entities, for which vve were 

instructed to analyze accounts, report to President Wefald through the Office of Vice President for 

Institutional Advancement, concentrating a great deal of responsibility and oversight in that office. Mr. 

Krause held the position of Vice President for Institutional Advancement from its initiation in August 1986 

through October 1, 2008. 

Over the years, as President Wefald delegated responsibilities to Mr. Krause, Mr. Krause’s sphere of influence 

grew from student recruitment and retention, University relations axed alu,rn~i affairs to include extensive 

responsibility for coordinating the activities of the ~Xdumni Association, the Foundation and the Athletics 

Department with those of the University. In addition, Mr. I, Lrause was given responsibility for economic 

development on behalf of the University. Therefore, Mr. Krause’s involvement in most of the entities and or 

accounts we were asked to analyze was notable as detailed below. 

Mr. Krause’s involvement in the Athletics Department was more than cursory. During the period 

tinder review, Mr. Krause participated in contract and compensation negotiations for head coaches 

axtd Athletics Director Tim Weiser, often being the only signatory to the contract on behalf of the 

Athletics Department or University as the Vice President for Institutional Advancement and!or the 

sole member of the Athletics Director Compensation Committee. Mr. Krause was also very 

involved in the financial affairs, fundraising efforts and strategic direction of the Athletics 

Department. Prior to his current position as Athletics Director, Mr. Kxause setwed as the Interim 

Athletics Director on four occasions. Due to the level of Mr. Krause’s involvement in the Athletics 
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Department, President \Vefald approved an "Overload Contract" for Mr. l~ause under which the 

Athletics Department compensated him in an amount approximating 25% of his base salary as Vice 

President for Institutional Advancement from 2003 through 2008. A payment was also approved in 

2001 for Mr. Krause’s responsibilities as Interim Athletics Director during that year. 

Mr. Krause was one of the initial visionaries of and has been instrumental in the development and 

funding of the Colbert Hills Golf Course. He personally guaranteed a portion of the construction 

debt and is currently making payments on a personal promissory note related to that guarantee. He 

also se~-es as the Assistant Treasurer of KSUGCMRF. 

Mr. Krause was also responsible for and veU involved in economic development efforts on the 

University’s behalf. Mr. Krause setwed as the University’s representative to NISTAC, the Executive 

(;hair of NISTAC, as a director of a wholly-owned subsidiary of NISTAC and currently serves as 

Chairman of NutriJoy, one of the most commercially successful private businesses incubated by 

NISTAC. Reportedly, the 2008 sale of a majority interest in NutriJoy to Coca-Cola would not have 

occurred without Mr. Krause’s involvement and leadership. 

However, we found that the concentration of influence by President Wet;ald through his aggregation of 

reporting and oversight duties in Mr. Krause has led to a blurring of the lines between some of the entities we 

revievved. The Foundation, the AluIrmi Association, KSUGCMRF, NISTAC and the Athletics Department 

view themselves, and are viewed by others, as part of or associated with the institution of KSU. Hoxvever, 

they are all separate legal entities apart fi’om the University. They all have as a common goal the advancement 

of KSU and have at times entered into transactions with one another in support of that goal. Hoxvever, as 

separate legal entities, any transactions among them should be appropriately disclosed, approved and 

documented allowing for transparency of intent and substance. The failure to do so raises the question of the 

legitimacy of the transaction. Our report details numerous instances where transactions bet~veen the various 

entities did not meet this standard. 

We found that conflicts of interest are inherent in the structure of NISTAC as the bylaws allow 

directors/officers of the NISTAC Cluster to personally own stock in and se~’e on the boards of directors of 

incubated companies. This duality of interest, to the University through its involvement in NISTAC and to 

the incubated companies as directors and/or stockholders, should be closely monitored by the University and 

the Foundation. 

We found that KSUGCMRF and the Athletics Department have entered into transactions with employees of 

the University or its various affiliate entities which may result in t;avorable tax treatment to that employee in 

situations where it may not be warranted and/or may result in tax liability and possible penalties to the 

involved entity. In these particular instances, Grant Thornton is not offering a tax opinion on the 

transactions, but rather bringing the transaction forward so that appropriate tax opinions may be sought. 
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The overall findings of our work revealed that reporting responsibility for and, in some cases, apparent 

authority- over KSUGCMRF, the Foundation, NISTAC and the Athletics Department is effectively centered 

under Mr. Krause. This situation has led to a laxity in some transactions among those entities and with the 

University. There is a need for more formalization, structure, accountability and transparency in the max~ner 

in which the University and its related entities interact and transact with one another. Conflicts of interest 

can and do exist which should be carefully considered and managed to ensure that the legitimacy of 

transactions and to avoid perceptions of possible self-dealing or mismanagement. 

SECF ON 2: ENGAG.EiNENT SCOPE AND APPROACHI 

The key objective of this engagement was to evaluate whether finax~cial transactions within the specified 

accounts that fell under the control of President Wefald or one of his direct subordinates [or the period 2003 

to the present were for legitimate business purposes and were appropriately documented and approved. 

In conducting our analysis, Grant Thornton: 

Interviewed key personnel of the University, the Alumni Association, KSUGCMRF, the Foundation, 

the Athletics Department and the NISTAC Cluster; 

Reviexved general ledgers of the KSUGCMRF, the Foundation, the NISTAC Cluster, and the 

Athletics Department and performed testing of certain account transactions; 

~ Reviewed Statement of Substantial Interest forms, Conflict of Interest and Time Commitment forms 

and employment contracts and related documents for various individuals; and 

. Reviewed minutes of meetings of Boards of Directors and various Committees of certain entities. 

We interviewed the following key personnel: 

¯ Dr. Jon Wefald, President of the University; 

¯ Mr. Bob I-Zrause, Athletics Director, former Vice President for Institutional Advancement of the 

University axed former Executive Chair of NISTAC; 

¯ Mr. Bruce Shubert, Vice President of Finance and Administration of the University; 

¯ Ms. Fran Willbrant, Controller of the University; 

¯ Ms. Cindy Bontranger, Budget Director of the University; 

¯ Ms. ~Mny Button Renz, President of the ±Muma~i Association; 

¯ Mr. Brad Sidener, Senior Vice President and Chief Financial Officer of the ±Muma~i Association; 
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Mr. Bernie Haney, Executive Director of KSUGCMRF and Assistant Director/Development-Golf 

Programs of the Athletics Department; 

Mr. Gary Hellebust, President and Chief Executive Officer of the Foundation; 

Mr. Bruce Kent, Counsel for Gift Planning of the Foundation; 

Mr. Alan IOdug, Vice President for Administration and Finm~ce and Chief Financial Officer of the 

Foundation; 

Ms. Christy Scott, Compliance Officer of the Foundation; 

Ms. Lois Cox, Director of Investments of the Foundation; 

Ms. Deborah Depew, Assistant Director of Accounting Services of the Foundation; 

Mr. Kent Glasscock, President and Executive Committee member of NISTAC; 

Ms. Victoria Appelhans, Vice President of Finance for NISTAC; 

Mr. Bob Cavello, Associate Director of Athletics; 

Mr. Kim Linck, Assistant Business Manager of Athletics; and 

Ms. Tami Breymeyer, Director of Licensing. 

We reviewed the following documentation: 

The financial statements for the University, the Alunmi Association, KSUGCMRF, the Colbert Hills 

Golf Course, the Foundation, the NISTAC Cluster, and the Athletics Department for the fiscal year- 

end periods of June 30, 2003 through 2008; 

Reviewed the Discretionary Funds at the Foundation and the general ledgers of KSUGCMRF, the 

NISTAC Cluster and the Athletics Department and performed testing of certain account 

transactions; 

Reviewed Statement of Substantial Interest forms, Declaration for Conflict of Interest and Time 

Commitment forms and employment contracts and associated documents for various indMduals. 

SECTION 3: FINDINGS AND RECOM ENDAT][ONS 

S~:ope 

Our work at the Alunmi Association involved interviewing President ~Mny Button Renz and Senior Vice 

President and Chief Financial Officer Brad Sidener. We reviewed the Alumni Association fiscal year-end 

financial statements for 2003 through 2008. However, no cash disbursement testing was performed at the 

Alu,rmi Association at the request of the Foundation. Mr. Sidener indicated that neither President Wefald 
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nor any of his direct reports received any compensation or reimbursement from the Alumni Association 

during the period under review. 

Overthrew 

The KS U ,~dumni Association is a 501(c)(3) educational non-profit organization. The Alumni Association 

reports to the President through the Office of the Vice President for Institutional Advancement. It receives 

State funding to maintain a database of KSU alumni. Maintenance of the database is currently shared with 

the Foundation for fund raising purposes. In the past, the ~’Mumni Association and the Foundation charged 

each other for services with respect to the alumai database but that has been discontinued as it was proving 

to be a wash. The database contains approximately 260,000 names including geographic and biographic data, 

and donation receipts histoU. 

Revenues come from membership dues, annual gifting, affinity partnerships, ;Mumni Center use, catering 

commissions, sponsorship money and advertising. There is a tiered rate for Alumni Center use depending on 

affffliation (KSU Departments, the Foundation and ~’Mumai Association members receive discounts). Usage 

fees up to $1,250 annually for President WeFald’s vvife are waived so she may use the Alumai Center for 

public relations. Both the Foundation and the Athletics Department receive a $2,000 annual allotment. 

Usage above that amount @vhich is the norm) is billed at the appropriate rate. The Alumni Association may 

waive usage fees for specific events at its discretion. The Foundation hosts 10 to 15 events each year. The 

Athletics Department hosts six to eight events each year. 

Expenses are primarily staff payroll m~d benefits, general administration, programs, magazines and 

recruitment events. The ~’Mumni Association owns the building but the University owns the surrounding 

land, including parking lots. Programs include 30 Athletics events and ’~watch parties." The Alumni 

Association also uses the University jet on a per mile basis, although sometimes the charge is shared with the 

Athletics Department (e.g. a coach speaks at an Alumni Association sponsored event). 

The Alumni Association maintains its own bank account and also has an Imprest Account at the University 

Controller’s Office to pay KSU-related "vendors" such as student payroll, University jet, grounds keeping 

miscellaneous minor University charges. 

Based on the information available to us for our review, we had no material findings or recommendations. 

Scope 
Our work at KSUGCMRF and the Colbert Hills Golf Course (the "Golf Course") involved interviewing 

KSUGCMRF Executive Director Bernie Haney regarding KSUGCMRF’s general structure, histoU and the 



2005 debt restructuring; Foundation Assistant Director of Accounting Setwices Deborah Depew with regard 

to KSUGCMRF’s books and records maintained by the Foundation; and Director of Licensing Tami 

Breymeyer regarding the interface between KSUGCMRF, the Golf Course and the Athletics Department. 

Mr. Haney, KSUGCMRF’s sole employee, is a "fractional employee" in that 10% of his time is dedicated to 

KSUGCMRF and 90% is dedicated to the Athletics Department for his position as Assistant 

Director/Development- Golf Programs. Mr. Haney’s responsibilities for KSUGCMRF include fundraising, 

budget development and oversight, maintaining/developing relationships with bene[;actors and corporate 

parmers, and serving as the liaison among KSUGCMRF, the Golf Course, the Athletics Department, the 

Men’s and Women’s Golf Coaches, Grand Mere Development~ and the University. 

We reviewed KSUGCMRF’s and the Golf Course’s fiscal year-end financial statements for the years 2003 

through 2008 as well as KSUGCMRF’s general ledger for the same period. We tested cash disbursement 

transactions equal to or greater than $500 for selected individuals (representing 80.6% of the category) and all 

other cash disbursements, including payroll, equal to or greater than $2,500 (representing 74.1% of the 

categow). Neither President Wefald nor any of his direct reports received any compensation or 

reimbursement from KSUGCMRF or the Golf Course during the period under review. 

Ove~v~ew 

KSUGCMRF is a 501 (c)(3) educational non-profit organization and a wholly-owned subsidiary of the 

Foundation. It is a separate legal entity fi’om the University and the Athletics Department. KSUGCMRF is 

supported primarily through specified private donations, overseen by the Foundation. KSUGCMRF receives 

private donations in support of its on-going operations; dedicated for the construction of a new 13,500 

square foot clubhouse to be completed in January 2010; mad for "The First ’Fee." "The First Tee" is a 

national not-fUr-profit organization designed to give disadvantaged and minority youths an opportunity to be 

involved in golf. 

The Golf Course is owned by KSUGCMRF and is leased (at no cost) to Golf Generations, Inc. Golf 

Generations is a for-profit corporation responsible for all daily operations and maintenance of the Golf 

Course, for which it charges KSUGCMRF an mmual fee of $24,000. Golf Generations employs seven full- 

time and 50-60 part-time employees which are paid through the operations of the Golf Course. Net income 

from operations of the Golf Course rolls up into KSUGCMRF’s financials which in turn roll up into the 

financial s of the Foundation. 

* Grand Mere Development is the luxury residential!commercial development surrounding the Golf Course. Grand 
Mere Development is owned by members of the Vanier family. The Vanier family are significant supporters of the 
Universi~ and the Athletics Department and are the in-laws of Mr. Krause. Mr. Krause stated that he and his wife do 
not have any financial ownership or interest in Grand Mere Development. 



KSUGCMRF has ties to the Athletics Department through support for KSU’s Men’s and Women’s Golf 

Teams. The Golf Course serves as the home course for the Men’s and \Vomen’s Golf Teams for which it 

receives $20,000 a year from the Athletics Department. The January 1, 2006 Operating Lease between 

KSUGCMRF and Golf Generations, Inc. indicates that "...the Kansas State men and women’s golf teams 

shall have free use of the Golf Course, except that such members shall be responsible for the food and 

beverages charges and merchandise purchased at the Golf Course. In addition, the teams shall have free use 

of the driving range and the practice facilities at the Golf Course..." However, a July 26, 2005 letter 

former Athletics Director Tim \Veiser to the President of KSUGCMRF indicates that the Athletics 

Department agreed to the annual $20,000 per year payment on behalf of the golf teams as the operating 

budgets of the golf teams could not absorb this cost. The letter further indicates that an "alternative source 

of funding’’ was secured to pay this expense and indicates that if that source becomes unavailable, then the 

Athletics Department’s support of the annual $20,000 payment would end. Mr. Krause indicated that the 

$20,000 per year paid by the Athletics Department was to reimburse the Golf Course for the golf reruns’ use 

of the locker area and indoor practice facilities. However, the practice f;acilities appear to be available to the 

golf teams without charge per the Operating Lease and $20,000 a year for the use of the locker area could be 

seen by some as questionable. The Athletics Department, as a "founding member" of the Golf Course, 

receives four permanent play passes for its general use. Mr. Krause, the current Athletics Director, se*w-es as 

the Assistaxtt Treasurer of KSUGCMRF and has check approval and signatory authority. 

KSUGCMRF also has ties to the University through the College of Agriculture’s Turf Management 

curriculum. The College of Agriculture pays $40,000 annually for access to the Golf Course for turf 

management experiments, but receives no playing rights. In addition, the Kansas State Student Union 

donates $5,000 annually to support discounted greens fees for KSU students. 

Of the cash disbursements selected for testing, only 60% had a payment request in the form of a formal 

memo or informal notation, and only 7% had any notation that could be considered an "approval." Copies 

of checks were attached to only 9% of the cash disbursement packets tested. We noted disbursements paid 

to Mr. Haney for reimbursement of expenses were not approved. We also noted disbursements for "Cash" 

totaling $4,000, but most did not have evidence of approval. 

Br.idge Loar~ G~ara~tees 

The Golf Course was built in 2000 on 315 acres of grazing land purchased by KSUGCMRF from the Vanier 

family, long-time KSU supporters/donors and in-laws of Mr. Krause. The family retained approximately 

700 acres surrounding the golf course site for the Grand Mere Development consisting of luxury residences 

and commercial properties. 
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Initial funding for the construction of the Golf Course included $12 million in specific donations, $8 million 

in bonds payable and a $4.1 million line of credit (the construction "Bridge Loan"). The Bridge Loan was 

personally guaranteed by six individuals, including Mr. Krause. Within a few years of opening, the Golf 

Course was financially distressed. In early 2005, KSUGCMRF defaulted on its bonds, resulting in a finax~cial 

restructuring in June 2005. Negotiations with the indenture trustee and bond guarantor resulted in a $2 

million settlement in payment of the bonds. KSUGCMRF then bought back the Golf Course for $2 million 

borrowed from Kansas State Bank. The original Bridge Loan had been paid down to $11.8 million and was 

then owned by Columbian Bank & Trust. Effective June 30, 2005, the six personal guarantors executed notes 

payable to Columbian Bank & Trust individually for one-sixth of the outstax~ding Bridge Loan and 

KSUGCMRF’s debt to Columbian Bank & Trust was retired. Three of the guarantors chose to pay off their 

loans to Columbian Bank & Trust during 2005. The other three guarantors, including Mr. Krause, 

renegotiated or refinanced their promissory notes to extend the maturity date as much as five years. 

Although KSUGCMRF’s debt was retired in full when the guarantors took on their personal obligations, the 

debt remains on KSUGCMRF’s balance sheet in a line item entitled "Non Recourse Line of Credit." Five of 

the guarantors made a lump sum contribution or are making periodic contributions to the KSUGCMRF in 

the amount of their principal and interest payments due, which KSUGCMRF pays to Kansas State Bank with 

instructions to forward to the appropriate financial institution to pay down the guarantors’ personal debt. It 

appears that the transactions are structured in this manner so that the loan payments can be counted by the 

guarantors as "designated contributions" and therefore be considered tax deductible donations to 

KSUGCMRF. This is confirmed by an October 18, 2005 email from Mr. Krause to the other guarantors with 

a copy to Mr. Bernie Haney, Mr. ~Man Klug, an individual at ICansas State Bank and a member of the 

Foundation’s external audit team. 

The IRS could potentially view this as an improper transaction as the debt being repaid is the debt of the 

individual guarantors and not that of KSUGCMRF, yet KSUGCMRF is receipting the payments as tax 

deductible donations. We spoke with the member of KSUGCMRF’s external audit team copied on the 

previously referenced email. The auditor indicated that he was aware of the structure of the transaction. 

indicated that he had not sought an opinion from any taxing authority regarding the structure, but believed 

that the payments would be viewed as being made in support of the KSUGCMRF and therefore would be 

deductible by the guarantors. 

Given that Mr. Krause has held various positions within the University and its affiliates during the period in 

which he has been making payments on his personal guarantee, we analyzed the compensation paid to him or 

on his behalf by the Foundation, the Athletics Department axxd the NISTAC (;luster to determine if any of 

those organizations could be making directly or funding the guarantee payments on his behalf out of accounts 

under our review. It does not appear that the Foundation, the Athletics Department or the NISTAC Cluster 
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made payments for Mr. Krause’s personal guarantee or on his behalf based on both the timing and the 

amount of payments made. 

F~.~ d~.~g~ a.~d 

With regard to cash disbursements, formal payment request forms detailing the business purpose of the 

request for payment should be completed. In addition, cash disbursements should not be made without the 

necessaU approvals. 

The Foundation, as the parent of KSUGCMRF, should consider the manner in which the Bridge Loan and 

its related guarantees are being reported by KSUGCMRF and paid to and receipted by KSUGCMRF for debt 

no longer in the entity’s name and determine if the situation warrants further review. KSUGCMRF’s 

financial statements are currently inaccurate as they list as a liability a debt not legally owed by KSUGCMRF. 

The appearance of a conflict of inmrest or preferential treatment for the guarantors should be factored into 

the Foundation’s decision. 

The relationship between KSUGCMRF, the Golf Course and the Athletics Department should be reviewed 

and appropriately formalized and documented. Currently, the $20,000 annual payments by the Athletics 

Department for the golf teams’ use of the locker area and indoor practice facilities do not appear to be 

required by the Operating Lease with Golf Generations (which post-dates the 2005 letter from former 

Athletics Director Tim Weiser). The Operating Lease specifically speaks to the free use oft he Golf Course, 

the driving range and the practice facilities at the Golf Course. All transactions between KSUGCMRF, the 

Golf Course and the Athletics Department should be appropriately formalized and documented. 

Our work at the Foundation involved interviewing President and Chief Executive Officer GaU Hellebust, 

Counsel for Gift Planning Bruce Kent and Vice President for Finance and Administration and Chief 

Financial Officer Alan l<Jug. \:~7e ’also spoke with Director of Investments Lois Cox and Compliance Officer 

Christy Scott about specific transactions. We reviewed the Discretionary Funds ledger for the period fiscal 

year 2003 through the present and selected 517 items for testing. We tested cash disbursement transactions 

greater than or equal to $750 if paid to individuals (representing 47.2% of President Wefald’s Discretionary 

Funds and 54.2% of Mr. Krause’s Discretionary Funds) and all other cash disbursements in excess or equal to 

$1,500 (representing 20.0% of President \:~7efald’s Discretionary Funds and 28.3% of Mr. Krause’s 

Discretionary Funds). 
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Ove~wie-,{ ~}f Di:.{~:,’~Aie~a~T F-~ 

An annual DiscretionaU Fund with ax~ average amount of approximately $380,000 was made available to 

President Wet~ald by the Foundation through an account entitled "University Welfare and Development." An 

annual DiscretionaU Fund with an average amount of $265,000 was made available to the Vice President for 

Institutional Advancement (formerly Mr. Krause) by the Foundation through an account entitled "University 

Recruitment and Public Relations." The source of funding for these accounts was unrestricted funds at the 

Foundation. President Wefald has traditionally used the funds for official hospitality, to pay the non-State 

funded portion of travel expenses, to support University departments that have smaller budgets and for 

miscellaneous expenses related to his office. Mr. K~’ause has used his funds for official hospitality, to pay the 

non-State funded portion of travel expenses and for miscellaneous expenses related to his office. In addition, 

vehicles for President Wefald, his wife and a member of his staff as well as for Mr. Krause are paid for out of 

the DiscretionaU Funds. 

Our review of the cash disbursements from the Discretionary Funds found that, in general, appropriate 

supporting documentation and approvals were present. However, a few transactions were noted in which the 

purpose of transaction did not appear to be an appropriate use of the Discretionary Funds or was missing. 

For instance, in September 2003, Discretionary Funds in the amount of $1,1191.00 were used to reimburse 

Mrs. Wefald for the air fare for Ms. Kerry Wet?ald to accompany her on a trip to New York for the Friends of 

the Arts through the Marianna Kistler Beach Museum of Art. The purpose of the trip was not noted in the 

supporting documentation. Furthermore, no reason for Ms. Kerry Wef;ald’s attendance was proffered other 

than that Kerry was an alumna and "very good at meeting people and making them feel welcome." 

Assumedly, Kerry Wet?ald is a relative of President and _k@s. Wefald. The Foundation questioned the 

appropriateness of the reimbursement as a handwritten note to the Chief Financial Officer approving 

payment indicated that "The Wet~alds have agzeed they will make only "support gifts" from the fund in the 

future, therefore avoiding any misperception that the funds were not utilized correctly." 

Furthermore, the supporting documentation for some transactions, such as various monthly payments made 

in 2005 and 2006 in the $700 to $800 range to RB Enterprises, Inc, carries no explanation at all. The 

payments appear to be installment payments of some kind, but there is no indication of what is being paid or 

its business purpose. 

Additionally, a few instances of duplicate reimbursement of an expense were noted. It is our understax~ding 

that the Foundation requires the submission of the original receipt to assist in protecting against duplicate 

reimbursements. However, we noted a few instances where a receipt was submitted for an expense and then 

a short time later, a charge or other account statement with the same expense would be submitted and both 

would be paid. 
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An example is the dinner tab at the Manhattan CountU Club on October 27, 2006 for the BRI Dedication. 

On November 2, 2006, Charles Reagan submitted a check request against President Wefald’s Discretionary 

Fund payable to the Manhattan Country Club in the amount of $4,005.51. The support was the actual 

itemized dinner tab from the Country Club. The Foundation issued check #101540 on November 9, 2006 to 

the Manhattan Country Club in the amount of $4,005.51. On November 6, 2006, Charles Reagan submitted 

a check request against President Wefald’s Discretionary Fund payable to the Manhattan Country Club in the 

amount of $4,237.79. The support was a Manhattan Cotintry Club account statement in the name of Susan 

Peterson-Thomas, a member of President Wefald’s staff. The statement included a line item dated October 

27, 2006 for "Bax~quetsiParties’~ in the amount of $4,005.51. An electronic copy of the dinner tab from the 

October 27, 2006 event was attached and matched the previously submitted documentation exactly. The 

Foundation issued check #101645 on November 13, 2006 to the Manhattan Country Club in the amount of 

$4,237.79. Therefore, the Foundation double paid the Manhattan Country Club in this instance. If it has not 

done so, the Foundation should research these cash disbursement to determine if they were appropriately 

reimbursed by the Manhattan CounttT Club or Ms. Peterson-Thomas. 

In another instance, on June 25, 2007, Marilyn Lax~d submitted a check request against Mr. Krause’s 

Discretionary Fund payable to Wal-Mart in the amount of $107.51. The support was the actual June 20, 2007 

itemized receipt from Wal-Mart. The receipt indicated that the items were charged against an account. The 

Foundation issued check #112564 on June 28, 2007 payable to Wal-Mart in the amount of $107.51. On July 

18, 2007, Marilyn Land submitted a check request against Mr. Krause’s Discretionary Fund payable to Wal- 

Mart in the amount of $107.51. The support was the Wal-Mart account statement in the name of "Vice 

President for Inst ±M)." The statement included a line item dated June 20, 2007 in the amount of $107.51. 

The Foundation issued check #113660 on August 2, 2007 to Wal-Mart in the amount of $1107.511. Therefore, 

it appears that Foundation double paid Wal-Mart in this instance. If it has not done so, the Foundation 

should research these cash disbursements to determine if they were appropriately reimbursed by Wal-Mart. 

A final issue relates to the different hats that Mr. ICrause wore in support of the University and its related 

entities and the appropriate payment of his expenses by the various UniversiD~ and UniversiD~-related entities. 

On three occasions in 2006 and 2007, Mr. Krause requested reimbursement from his Discretionary Fund 

totaling $889.76 for dinners related to NutriJoy, an incubated company of NISTAC in which NISTAC and 

Mr. Krause personally hold stock. In addition, during this period of time, Mr. Krause was both the Executive 

Chair of NISTAC and Chairman of the Board of NutriJoy. In Fact, Mr. Krause had become a 15% fractional 

employee of the NISTAC Cluster due to the amount of time he was spending on NISTAC business unrelated 

to the Universi~~. Two of the three dinners directly related to NutriJoy’s potential partnership with Coca- 

Cola. The Foundation should consider a methodoloDT to share expenses with other entities when an 

individual is representing, in part, interests outside the University. 
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A related concern is the possibility that requests for reimbursement could be made to more than one entity 

utilizing copies of the same documentation allowing for the duplicate reimbursement of expenses. All 

University-related entities should have a policy of only accepting original receipts. Only when original 

receipts are not available should a charge account statement be accepted, and then only with appropriate 

consideration and approval. 

Scholarships are routinely offered to students through the University’s Office of Student Financial Aid. We 

were told that the Office of Student Financial Aid typically offers more in scholarships than it intends to 

fund, as not all scholarships extended are accepted. The primaU sources of the scholarship funds are 

donations and endowments overseen by the Foundation. Other sources of monies to fund scholarships 

historically came from the Kansas State University Student Assistance Foundation from the resale of Sallie 

Mae loans typically in the range of $600,000 to $800,000. Supplemental scholarship funds were available to 

the Vice President t-or Institutional Advancement’s office in the form of Alumni License Plate fees, logo 

royalties and funds from a Pepsi contract, typically in the range of $440,000. It is our understanding that the 

Office of Student Financial Aid and the Kansas State University Student Assistance Foundation were under 

the direction of the Office of the Vice President for Institutional Advancement, formerly Mr. ICrause. 

Mr. Krause indicated that the Foundation gives the Office of Student Financial Aid a line of credit with 

which to fund the individual scholarships. After it has been determined which scholarships will be funded by 

which endowments or donations, clue to various eligibility, requirements of some scholarships, the line of 

credit is reconciled against the various monies available t-or scholarship use at the Foundation. 

Mr. Krause indicated that in 2007 the Scholarship Fund at the Foundation became overdrawn by 

approximately $2.4 million. He indicated that the cause was twofold. A much higher than normal 

scholarship acceptance rate that year, and a recent change in federal regulations which had caused the 

activities of the Kansas State University Student Assistance Foundation to go dormant, effectively truncating 

that traditional source of scholarship funding. Per Mr. Krause, this period of time also coincided with a 

period in which his office ceased to receive the normal "accounting" or "reconciliation" of funds available for 

scholarships from the Foundation. The Foundation disagrees with Mr. Krause and indicated to us that Mr. 

Krause had been given the same "accounting" or "reconciliation" of funds available for scholarships that had 

been provided in the past and that it appeared that scholarships in excess of the amount of available funds 

were offered with the expectation that the Foundation would somehow fund any shortfall. The Foundation 

also disagrees that the acceptance rate for scholarships xvas abnormally high for 2007. 

In March 2008, the Foundation informed Mr. Krause of the approximate $2.4 million shortfall and requested 

a proposal for repayment. However, Mr. Krause indicated that his office and its reporting departments did 
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not have sufficient fhnds to cover the deficit in full. The initial proposal submitted by the Office of the Vice 

President for Institutional Advancement was to repay the funds over a five to eight year period from the only 

remaining sources available to it with which to fund scholarships: the Alumni License Plate fees, logo 

royalties and funds from a Pepsi contract. This proposal was reportedly unacceptable to the Foundation due 

to the length of time for repayment. A second proposal was to have the Athletics Department pay an 

additional $400,000 a year directly to the Foundation. This proposal shortened the repayment period, but was 

also rejected by the Foundation. 

As of June 30, 2008, a negotiated repayment plan was reached. The Office of the \qce President for 

Institutional Advancement would contribute Alumni License Plate fees, logo royalties and funds from a Pepsi 

contract in the amount of $447,000 for fiscal year 2008, $440,000 for fiscal year 2009, and $312,000 for fiscal 

year 2010. Of the $625,000 in Discretionary Funds annually made available to the Office of the President 

and the Ofrice of the Vice President for Institutional Advancement from the Foundation, $400,000 would be 

applied against the scholarship account deficit in fiscal years 2008, 2009 and 2010. The resulting $400,000 

shortfall in the Discretionary Funds in those years would be funded by the Athletics Department. The 

Athletics Department would reduce or cease its payment of the Institutional Support Fee to the University’s 

Controller’s Office, expected to approximate $180,000 per year. In addition, the University would transfer 

$220,000 per year to the Athletics Department which would then be transferred to the Foundation. 

Reportedly, the transaction was structured in this manner as the University is prohibited from transferring 

funds directly to the Foundation. We questioned the Athletics Department’s responsibility for involvement 

in this transaction and were told that as the Athletics Department fell under the purview of Mr. I-2rause, Mr. 

Krause elected to solve the issue in this manner and that the Athletics Department clearly did not have any 

responsibility for the payments. Per President Wefald, this arrangement was negotiated with his !mowledge 

and approval. 

Disbursements from the Discretionary Funds should strictly adhere to the Foundation’s Accounting Policy 

Manual which requires that every disbursement request provide documentation justifying the business 

purpose of the expense axed how it benefits KSU. The Accounting Policy Manual also states that credit card 

statements detailing monthly charges are not adequate receipts for documentation purposes. Any 

disbursement requests not complying with the Accounting Policy Manual should be denied until 

appropriately amended and supported. 

If it has not already done so, the Foundation should research the detailed instances of duplicate 

reimbursement axed ensure that they are appropriately resolved. 
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In the event an individual requests reimbursement for an event or trip where he or she was clearly 

representing the University and a party or entity unrelated to the University, the reimbursement should be 

divided fairly between the University and the other entities deriving benefit from the event or trip. 

The amount of funds available for scholarships should be determined and f-ormally communicated to all 

concerned parties prior to the awarding of scholarships. The entities awarding scholarships should ensure 

that they do not offer scholarships in excess of the available funding. Appropriate controls may require the 

submission of scholarship letters to the Foundation prior to their presentation to students. 

Given that the Discretionary Funds generally go to activities that benefit the entire University and its related 

entities, it is unclear why it is appropriate for the Athletics Department to fund any shortfalls caused by the 

deficit in the scholarship accounts or for any other reason. It would seem that the traditional source of 

funding, being unrestricted funds at the Foundation, is the most appropriate source of funding. ~my amounts 

transferred by the Athletics Department to the Discretionary Funds at the University should be formally 

documented to include approval by the appropriate board or committee of the Athletics Department. 

Furthermore, formal acknowledgement by the University Controller’s office regarding the reduction in the 

Institutional Support Fee to be paid by the Athletics Department should also be documented. 

Our work at the NISTAC Cluster involved interviewing former NISTAC Executive Chair Bob Krause, 

NISTAC President Kent Glasscock, and NISTAC Vice President of Finax~ce and Chief Finm~cial Officer 

Vicki Appelhans. We reviewed financial statements and general ledgers for NISTAC, Mid-±M-nerica 

Technology Management, Inc., ("MTM") and Manhattan Holdings, LLC (’~Ioldings") for fiscal years 2003 

through 2008. In addition, we reviewed the minutes of the Boards of Directors fur each entity for calendar 

years 2001 through 2008 and the employment contracts and compensation agreements for Messrs. Glasscock 

and Krause. \Ve tested 22 cash disbursement transactions greater than or equal to $500 if paid to selected 

individuals (non-payroll) or for select investments. This represented 99.6%, 42.6% and 100% of the category 

for NISTAC, MTM and Holdings, respectively. We also tested 105 other cash disbursements (excluding 

payroll) greater than or equal to $15,000. This represented 55.1%, 73.9% and 100% of the category for 

NISTAC, MTM axed Holdings, respectively. 

Overv~e~v 

The NISTAC (;luster consists of the following related entities: 

NISTAC is a 501(c)(3) Educational non-profit organization whose mission is to create and sustain a 

formal network that will support technology advancement, technology transfer, education and 
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scientific research nationwide. NISTAC’s objective is economic development through Facilitating the 

corrn’nercialization of new technologies and the promotion of related research and education. 

Development and corrn’nercialization focuses on two distinct portfolios of patents: patents donated 

by corporations (Technology Acquisition, Development and Commercialization or "TADAC"), and 

patents originating at KSU and provided by the Kansas State University Research Foundation 

("KSURF"). NISTAC commercializes both TzM)AC and KSURF patents and provides 

administrative services to startup companies licensing TADAC and KSURF patents, as well as 

laboratoU and office space as needed. 

MTM is a for-profit entity and a wholly-owned subsidiary of NISTAC. MTM provides management, 

human resources and financial services to companies incubated by NISTAC. NISTAC positions 

(President, CFO etc.) are held by employees leased from iVlTM. 

Holdings is an investment vehicle that provides seed capital funds for startups being incubated by 

NISTAC. Holdings is jointly owned by the City of Manhattan, the Foundation and the Kansas 

Technology Enterprise Corporation ("KTEC")2 in equal portions. 

The University’s relationship to NISTAC is through financial support and the donation or transfer of 

intellectual property to be commercialized through incubated companies. During the period under review, 

the University and its affiliated entities have paid NISTAC between $200,000 axed $830,000 per year for 

NISTAC’s role in acquiring, administering and protecting licensed technologies and intellectual property on 

the University’s behalf for research and economic development. In addition, as previously mentioned, the 

Foundation is a one-third owner in Holdings. 

NISTAC is currently assisting several startup companies, some of which are barely more than a shell with an 

annual Secretary of State filing. Two companies (NanoScale Materials, Inc. and NutriJoy, Inc.) have grown to 

the point of being self-managed. Two other companies are repositories for groups of related patents rather 

than multiple starmps with single patents. 

In addition to investments made by the NISTAC Cluster, companies incubated by NISTAC have access to a 

network of ~’Angel Investors" who are regularly given the opportunity to invest in starmp companies under 

NISTAC’s management. In particular, it was noted that President Wefald, Mr. Krause and Mr. Krause’s wife 

are investors in companies incubated by NISTAC. 

2 KTEC is a private/public parmership established by the state of Kansas to promote technology based economic 

development. KTEC supports strategic research and development at NISTAC and eight other Business Assistance 
Incubators throughout the state. KTEC also provides support through two state-wide networks. Each site has a 
specific focus and provides a set of services including everything from shared lab space to access to investment capital 
for early-stage companies. I<_TEC supports NISTAC through g, ants and is also an owner/investor in Holdings. Our 
work did not involve any analysis of KTEC information or data. 
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Until his resignation on September 3, 2008, Mr. Krause held various positions within the NISTAC Cluster. 

Mr. Krause was the University’s representative to NISTAC, the Chairman of NISTAC, a board member of 

MTM, and a member of Holdings’ Advisory Board during the period under review. Due to the amount of 

time he was spending on non-University related NISTAC business, he was appointed Executive (;hair of 

NISTAC and given a 15% fractional employment contract in 2006.-~ His compensation as NISTAC 

Executive Chair was all placed into a deferred compensation plan and was paid out in January of 2009, 

subsequent to his resignation from NISTAC, MTM and Holdings. Mr. Krause was eligible for bonuses, both 

cash and equity in startup companies invested in by NISTAC. However, upon his resignation, Mr. I-2rause 

declined to take receipt of ax~y equity awards due him. 

A conflict of interest occurs when an individual or organization has an interest that might compromise their 

objectivity and reliability. A conflict of interest exists e~e,~ if no improper acts result from it, and can create an 

appearance of impropriety that can undermine confidence in the conflicted individual or organization. Such a 

conflict exists relative to the NISTAC Cluster as directors of NISTAC and its affiliated entities are permitted 

to hold stock in axed serve as directors/officers of investee companies. This can call into question their 

decision-making in situations such as that involving NutriJoy as described below. 

NutriJoy was jointly founded by NISTAC and KSURF in 2000 to develop and commercialize nutritional 

technologies donated to NISTAC by The Procter & Gamble Company and technologies derived separately 

from research within KSU. NutriJoy’s two main brands, Calc-C® and GoodbitesTM, are based upon the 

donated technologies. NISTAC and its affiliate companies hold significant ownership in NutriJoy largely via 

NISTAC’s licensing of intellectual property to NutriJoy and the conversion of loans into equity. Under the 

original terms of the License Agreements between NISTAC and NutriJoy, NISTAC received an annual 

license maintenance fee and royalties on licensed product sales by either NutriJoy or its sublicensees. 

Since 2000, NutriJoy has been supported in part through a network of loans and/or equity investments by 

NISTAC, MTM, Holdings and KSURF. In addition, NutriJoy has been invested in by 2Magel Investors, 

including President Wet~ald, Mr. Krause, and Mr. Glasscock.4 Reportedly, Mr. Krause and President WeiCald 

invested in NutriJoy in 2002 purchasing 37,500 and 35,000 shares, respectively, with cash at the $1 per share 

stated par value. 

3 In fiscal year 2007, Mr. Krause was a 15% employee of NISTAC!MTM per his contract with those entities and a 90% 
employee with the Universi~T as Vice President for Institutional Advancement. His total contracted time totaled 105%. 
~ NISTAC declined to identify other "Angel Investors" due to confidentiality concerns. However, it was verbally 
indicated that only Dr. Wefald and Mr. Krause were the only "2Amgel Investors" that were employed by the Universi~T or 
any of its affiliates. 
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Per the License Agreements between NISTAC and NutriJoy, in the event NutriJoy becomes insolvent or 

otherwise ceases business operations, all technology rights revert back to NISTAC. Given that the value of 

NutriJoy is largely vested in the intellectual property it controls, such a reversion of the patents could strip 

NutriJoy of its revenue generating assets, preventing a recoveU of cash investments by NutriJoy’s 

stockholders. This became of concern to some of NutriJoy’s stockholders in the Spring of 2005. NutriJoy 

was experiencing cash flow difficulties that threatened its existence while it was pursuing a strategic 

partnership with a large food or beverage company. One of the transactions being considered at that time 

was the acquisition of NutriJoy’s underlying intellectual property by the strategic partner. Under that 

scenario, NISTAC alone could agree to sell and assign the undeOying patent rights away from NutriJoy, 

effectively rendering NutriJoy’s stock worthless. 

Given its cash flow difficulties in 2005, NutriJoy sought to raise additional equity funds to enable it to 

continue operating and to attempt to complete the transaction with the proposed strategic partner. The 

Boards of NISTAC and MTM agreed to convert their collective $200,000 in outstanding loans to NutriJoy to 

equity investments subject to the contingency of an additional $200,000 being raised from existing 

stockholders. Other key stoc!d~olders, who had the financial wherewithal to match the investment, made 

their additional investments contingent upon the receipt of assurances from NISTAC that cash investors in 

NutriJoy would not be disadvantaged relative to NISTAC in any future realization of capital returns from the 

technologies licensed to NutriJoy. Therefore, in a Resolution in Lieu of Meeting dated April 21, 2005, the 

Executive CoIrunittee of NISTAC (chaired by Mr. I~ause who was also a cash investor in NutriJoy) 

recommended that %~my future capital, non-royalty financial returns arising from the sale and assignments of 

intellectual properties, now licensed from NISTAC to NutriJoy, are allocated first to repay cash investments 

by stockholders if a normal proportional allocation of such returns, according to stockholdings held by each, 

are insufficient to do so." The Resolution would specifically apply to any transaction within three years of the 

date of the Resolution. 

The recommended allocation of proceeds would postpone any financial returns to NISTAC on its non-cash 

(received in lieu of licensing fees or royalties) investments in NutriJoy until all cash-based investors had a 

return of their $1 per share par value. Allowing the cash investors to receive a return of capital first would 

allay- investors’ fears and contribute to NISTAC’s stated purpose of promoting investment in the startup 

companies. The Resolution was presented to and approved by the full NISTAC Board of Directors at their 

May 17, 2005 meeting. The Executive Committee Resolution does not address whether or not members 

holding a cash investment in NutriJoy, such as Mr. Krause and Mr. Glasscock, recused themselves from this 

action. However, the NISTAC Board minutes note that directors who personally supported NutriJoy in 

executive or financial capacities abstained from voting on the Board’s approval of the Resolution. 
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Further, at the same May 17, 2005 meeting of NISTAC’s Board of Directors, the Executive Committee 

sought approval to make "quick and binding decisions involving a possible sale of intellectual properties and 

rights held by NISTAC and licensed to NutriJoy." The reasoning behind this request was that NutriJoy was 

currently engaged in highly confidential axed sensitive discussions that could possibly lead to an "urgent need’’ 

for NISTAC to make such decisions without sufficient time for Board approval. Reportedly, the then 

Chairman of NISTAC and NutriJoy, Dr. Ron Sampson, was at odds with the remainder of the NutriJoy 

Board regarding the possible strategic partnerships. This led to the NISTAC Board creating an "Augmented 

Executive Co,runittee’’ apart from the existing Executive Committee, for the purpose of making decisions in 

the NutriJoy situation only. The members of the "Augmented Executive Committee" were specifically 

chosen because they had no personal interest or involvement with NutriJoy. Three of the five Executive 

Committee members, Messrs. Sampson, Krause and Glasscock, had personal interest in NutriJoy through 

their board position at NutriJoy and/or personal ownership of NutriJoy stock. It appears that the Board was 

attempting to address the conflict of interest on the Executive Committee by the creation of the "Augmented 

Executive Committee." However, NutriJoy was not successful in obtaining a significant strategic partnership 

at that time, and the Augmented Executive Committee was disbanded. 

Due to NutriJoy’s continued need for cash infusions to support operations, NISTAC’s Executive Committee 

approved an additional investment in NutriJoy in JanuaU 2006. In conjunction with that investment and the 

planned phased retirement of Dr. Sampson from the NISTAC and NutriJoy Boards, NISTAC’s Executive 

Committee "strongly encouraged the NutriJoy Board to invite the Chair of the NISTAC Board, Mr. Krause, 

to join their Board." Mr. ICrause was subsequently appointed Chairman of NutriJoy’s Board. 

Under Mr. ICrause’s leadership and with his significant personal involvement, NutriJoy successfully pursued a 

significant strategic partnership with Coca-Cola. In August 2007, NISTAC’s Executive Con~mittee discussed 

and reaffirmed the April 2005 Resolution that would result in NISTAC not receiving a financial return on its 

843,750 NutriJoy shares acquired via licensing or other services in advance of capital recovery of other 

stockholders. Additionally, the Executive Committee stated NISTAC’s willingness to negotiate to eliminate 

its ongoing royalty requirement in order to facilitate a sale of stock. Messrs. ICrause and Glasscock were 

authorized by the Executive Committee to negotiate with NutriJoy, on behalf of NISTAC, a capitalized 

furore return for eliminating its royalty requirement. It appears fi’om the NISTAC Board minutes that the 

binding decision with regard to the Coca-Cola transaction was made by the five member Executive 

Committee, inclusive of Messrs. Krause and Glasscock. 

In late January 2008, Coca-Cola acquired a majority interest in NutriJoy. As a result NutriJoy Class A (cash) 

stockholders received a cash distribution of approximately 68¢ per share accounted for as a return of capital. 

\7~7e were told that under the terms of the NutriJoy Stockholders’ AgTeement, Class A stockholders must 

receive $1.00 for their shares before any distributions are paid to other classes of stockholders. Class A 
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stoc -kholders receiving cash distributions include, but are not limited to NISTAC, Holdings, KSURF, MTM, 

the Robert Steven Krause Revocable Trust dated 5/16/03, Kenton L. Glasscock Trust dated 6/1/01, and 

,]on and Ruth Ann WeiCald. NISTAC received a cash distribution of $375,725.26 on the 550,315 Nutri.]oy 

(;lass A shares, but not on the 843,750 (;lass B shares it had acquired in relation to the donation of the 

intellectual property. 

In addition to giving up the cash distribution on its Class B shares, NISTAC also gave up on-going 

compensation due from NutriJoy and its sublicensees under the 2000 License Agreement related to the 

annual license maintenance fees; all royalty- payments clue from NutriJoy, its affiliates and sublicensees; and all 

non-royalty sublicensee payments. Compensation to NISTAC is now addressed in the January- 2, 2008 

Second Amendment to License Agreement which reads "The parties agree that NISTAC is entitled to certain 

contingent payments in exchange for the rights granted by it in this Agreement. The contingent payment 

amounts, if any, are as described in Section 2.4 of the Stoc -kholders Agreement for NutriJoy, Inc. dated of 

even date herewith and the circumstances under which such payments are clue to I,icensor from Licenses." 

It should be noted that we requested and were denied access to the NutriJoy Stockholders’ Agreement 

referred to above. Mr. Glasscock indicated that the referred to payments will be a modest distribution to 

NISTAC after all (;lass A stockholders have received a return of $1 per share, but prior to any distribution to 

(;lass B (NISTAC) or (;lass C (Coca-Cola) stockholders. 

The NutriJoy Stockholders’ Agreement may provide further relevant information regarding the Coca-Cola 

transaction and [hrther description of the rights of the various classes of NutriJoy stock as well as stock 

awards to officers and directors. Had we been allowed to review this document, it is possible that findings of 

an adverse nature may- have been identified. 

Wi[dmar~ Harro[d Report 

The NISTAC Cluster was originally established in the 1990s using a model developed by KTEC. In 

discussions with similarly-structured entities, NISTAC management became concerned that their corporate 

structure might be incompatible with recent changes to governing regulations and tax laws. In 2005, 

NISTAC engaged the seta~ices of Wildman, Harrold, Nlen & Dixon, LLP ("\Vildman Harrold") to make an 

assessment of the structure of the NISTAC Cluster and its operations and employee compensation policies. 

On March 6, 2006, Wildman tlarrold prepared a report which found that the Boards of Directors and 

Co,runittees of NISTAC, N~[TM and Holdings were "too intemvined." At NISTAC’s August 22, 2006 Board 

of Directors meeting, several personnel changes were made to the Boards of NISTAC and N~fl~M as well as 

changes to the NISTAC Executive Committee and Compensation Sub-Committee to address this 

recommendation. In addition, various findings addressed the manner in which equity compensation was 

awarded, specifically: 
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Grants of equiff to employees (~oy way of the MTM Deferred Compensation Trus t, the "MTM 

Trust") may violate reasonable compensation rules promulgated by the IRS relating to not-for-profit 

entities. 

Incentive compensation to employees should be properly allocated. Employees of NISTAC and 

MTM should only be rewarded for the work they have performed fur each entity,. 

Up to one-third of all equity compensation of NISTAC and MTM is funded into the MTM Trust but 

MTM Trust documents list MTM as the sole entity funding the MTM Trust. 

NISTAC royalty/licensing income and incentive equity grants to employees are inversely related. 

Should NISTAC receive equity for royalty and licensing fees instead of cash, employees may be 

unjustifiably rewarded at the expense of NISTAC’s profitability,. 

NISTAC’s Compensation Sub-Committee established a cap of "three times salau" with respect to incentive 

compensation relating to licensing revenues. With respect to equity compensation, NISTAC is currently 

working with the law firm of t tusch Blackwell Sanders LLP to develop equity compensation rules that are 

compatible with the recommendations of Wildman Harrold. 

NISTAC has an established protocol for disclosing conflicts of interest through its bylaws which requires that 

directors declare their interest and/or engagement with another party or entity in advance to the other 

directors and abstain from voting on any agreement with the entity in which they have a personal interest. In 

relation to the Coca-Cola transaction, the April 117, 2007 NISTAC Board minutes indicate that the Board 

empowered the Executive Committee to take necessary and binding actions in between Board meetings with 

the understanding that the Executive Committee would give due consideration to maximizing potential long 

term value for NISTAC while meeting other objectives within its mission. The motion passed unanimously. 

Mr. Glasscock was a member of the NISTSAC Board, President of NISTAC and a shareholder in NutriJoy, 

yet it xvas not nomd that he abstained from voting. Furthermore, Mr. Krause was Executive Chair of the 

Board of NISTAC, Chairmaxt of NutriJoy axtd a shareholder in NutriJoy, yet it was not ,toted that he 

abstained from voting. On August 15, 2007 the Executive Committee of the Board ,net to review the terms 

of the proposal by Coca-Cola to acquire a controlling interest in NutriJoy. The Executive Corrn’nittee 

consisted of Messrs. Krause and Glasscock, both stockholders in NutriJoy, and three other members who 

reportedly did ,tot own NutriJoy stock. A motion passed unanimously to recommend the Coca-Cola 

proposal to NutriJoy and affirming that NISTAC was 1) waiving the distribution of any financial return on its 

shares acquired in lieu of cash until all existing shareholders have recovered their capital investment; and 2) 

eliminating its royalty requirements in order to facilitate a sale of stock. Furthermore, the Executive 

Committee authorized Mr. Krause axtd Mr. Glasscock to negotiate with NutriJoy on behalf of NISTAC a 

capitalized future return for the elimination of its royalty requirement. Ag’ain, Mr. Glasscock xvas a member 
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of the NISTAC Board, President of NISTAC and a shareholder in NutriJoy, yet it was not noted that he 

abstained fi’om voting. Mr. Krause was Executive Chair of the Board of NISTAC, Chairman of NutriJoy and 

a shareholder in NutriJoy, yet it was not noted that he abstained fl’om voting. 

\X,~nile NISTAC has established a written protocol to address conflicts of interest, it does not appear that the 

protocol is followed. The possibility for future conflicts of interest such as that arising from the Coca-Cola 

transaction and the actions of Mr. Krause and other NutriJoy shareholders who were also in a position of 

influence at NISTAC should be carefully considered by the Universi~- and the Foundation. The Foundation 

may want to consider increasing their oversight through Board and Executive Committee participation to 

ensure that they are fully informed with regard to NISTAC and its incubated companies’ operations. 

With regard to the Wildman Harrold report, NISTAC should obtain positive confirmation from Wildman 

ttarrold or Husch Blackwell Sanders LLP that the current composition of its various Boards of Directors, 

Committees axed Sub-Committees axed AdvisoU Boards conforms to the recommendations of the Wildman 

Harrold report and any subsequent changes in regulation and tax law. 

NISTAC should continue working with Husch Blackwell Sanders LLP to revise its compensation policies to 

ensure compliance with all regulations and tax laws. The resulting recommendations and implementation of 

those recommendations by the NISTAC Cluster should be reviewed by the University. and the Foundation. 

Sc~.~pe 

Our work at the Athletics Department involved interviewing Athletics Director Bob Krause, Associate 

Director of Athletics for Business Operations Bob Cavello, and Assistant Business Manager Kim Linck. We 

reviewed the minutes of the Inmrcollegiate Athletics Cotmcil for fiscal years 2001 through 2008 axed reviewed 

employment contracts, and related documents for various coaches and Athletics Directors. We also reviewed 

the general ledgers for fiscal years 2003 through 2009 year-to-date and selected 500 items for cash 

disbursements testing. We tested cash disbursement transactions greater than or equal to 85,000 if paid to 

individuals, not including pwroll (representing 90.4% of the categou), payments to KSU Aviation greater 

than or equal to $3,500 (representing 60.3% of the categou), payments to KSUGCMRF greater than or equal 

to $10,000 (representing 68.4% of the categotT) and miscellaneous payments equal to or in excess of $50,000 

(representing 32.4% of the categou). 

Not all information requested by Grant Thornton was available for our inspection. Specifically, we did not 

receive supporting documentation for 13 selected disbursements by the Athletics Department as well as the 

original July 2, 2001 employment contract and 2005 BMA ~’M~nuity documentation for former Athletics 

Director Tim Weiser. Mr. Bob Cavello, Associate Director of Athletics, indicated that the supporting 

documentation for the 13 selected disbursements, representing $845,000, could not be located or was no 
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longer available due to normal record retention practices. The payees in question included former Athletics 

Director Tim Weiser, former Head Football Coach Bill Snyder, and former Vice President for Institutional 

Advancement and Athletics Director Bob Krause, among others. Therefore, we were unable to determine if 

these transactions were for a legitimate business purpose and were appropriately documented and approved. 

Mr. Cavello originally indicated that the Athletics Department did not have a copy of Mr. Weiser’s original 

2001 contract nor the documentation supporting the Athletics Department’s 2005 purchase of an annuity to 

fund the matching of Mr. Weiser’s deferred compensation account. Mr. Cavello indicated that he requested 

these documents t¥om Mr. Weiser’s advisors, but they did not become available during our engagement. 

Subsequently, we were told that Mr. Krause indicated that there was no original July 2, 2001 contract for Mr. 

Weiser although one is specifically referred to by date in the "Third Addendum to Contract for Tim Weiser." 

\7~7e have identified possible tax issues related to Mr. \Veiser’s employment contracts and various payments 

made to him there under which are discussed later in this report. 

Overthrew 

The Athletics Department is organized as a 501 (c)(3) educational non-profit organization and is a separate 

legal entity- from the University. Its day-to-day operations fall under the responsibility of the Athletics 

Director. 

The Intercollegiate Athletics Council ("Advisory Council") serves in an advisory capacity to the Athletics 

Director. Voting members of the AdvisoU Council are comprised of two alumni members, two student 

members, two faculty-at-large members, one f;aculty representative to the NC±M’k, the Big 12 Conference and 

any other conferences in which the University may affiliate, one alternate t?aculty representative and the 

Chairperson. The Athletics Director and the Alumni Board and Foundation Board liaisons are non-voting 

members. The AdvisoU Council is largely limited to the discussion of budgetary matters, use of t~acilities, 

protnotional activities, equal opportunity for all athletics, academic progress of athletes and personal conduct 

of athletes and employees of the Athletics Department. The AdvisoU Council does not function as a 

standard board of directors and in reality, appears to provide little in the way of "checks and balances" with 

regard to the operations of the Athletics Department. 

The Athletics Directors have historically reported to President Wefald through Mr. Krause as Mr. Krause was 

given responsibility for implementing the Memorax~dum of Understanding between the Athletics Department 

and the University by coordinating the daily activities and interests of the University, with those of the 

Athletics Department. Therefore, Mr. Krause, with President Wet?ald’s approval, has always been 

significantly involved in negotiating coaches’ and Athletics Directors’ contracts, and was very involved in the 

financial affairs, fundraising efforts and strategic direction of the Athletics Department. 
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However, under Mr. Krause some processes within the Athletics Department have not always been 

appropriately structured and formalized. Furthermore, transactions involving other University-related entities 

have not always been appropriately structured and transparent given that the Athletics Department is a 

separate legal entity. Examples of such instances are detailed below. 

Most of the operating funds t-or the Athletics Department are kept in a bank account ("Bank 14") maintained 

by the University Controller’s office. The Business Office of the Athletics Department submits check 

requests to be processed by the University Controller’s office and, except for disbursements from state funds 

or g, eater than $75,000, the University Controller’s office does not review the requests or any supporting 

documentation. 

In addition to the Bank 14 account, the Athletics Department maintains and controls an Imprest Account at a 

local bank from which it can make disbursements without having to go through the Controller’s office. 

Funding for the Imprest Account comes from disbursements out of the Bank 14 account. While the 

University Controller’s office can monitor the amount of money flowing through the Imprest Account, they 

do not have the opportunity to review or monitor any payments being made from that account. 

Per Mr. Cavello, the purpose of the Imprest Account was to provide ftmds in cases where payment was 

needed sooner than the 10 day processing period for payments going through the Bank 14 account. He 

indicated that payments through the Imprest Account (also known as the "Contingency Fund") were t-or staff 

and team travel. Our analysis has shown that approximately $1,400,000 in annual disbursements flowed 

through the Imprest Account during Fisc~ Years 2003 through 2005 and approximately $2,000,000 in annual 

disbursements during Fiscal Years 2006 through 2008. 

\’¢1~ile approximately 95% of these disbursements were for travel-related payments and reimbursements, we 

found a number of contract payments to the personal corporations of Mr. Weiser, Mr. Snyder and Mr. 

Krause for compensation in excess of their base salaU. The majority- of such payments were made through 

the Bank 14 account maintained by the University Controller’s office. It is not clear why contract payments 

would be made through the Imprest Account as they do not relate to travel. As with other payments to 

employees’ personal corporations, the supporting documentation was minimal, usually consisting of an email 

from Mr. Cavello to Ms. Christy Scott directing that a payment be made. We obtained a file memo dated July 

28, 2005 from Ms. Christy- Scott which memorialized one such payment to Mr. Weiser’s personal corporation 

and stated "For confidentiality reasons, the check will be written from the Imprest account..." Our analysis 

of Mr. Weiser’s compensation showed that the amount paid represented payments due him under his 2005 

contract and it is unclear why this particular payment required confidentiality, or from whom. 
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With the exception of one payment, all the payments were under the $75,000 review benchmark for the 

Controller’s office. However, a payment of $121,726.25 was made to Mr. Weiser’s personal corporation from 

the Imprest Account. On December 14, 2006, Mr. Weiser emailed Mr. Cavello and Ms Scott and asked for a 

check payable to Weiser Way on JanuaU 1, 2007 consisting of the remainder of his "additional 

compensation" (compensation in excess of base salaU as described below). Mr. Weiser indicated in the email 

that he had some taxes to pay by December 31, 2006 that he needed to cover with the remaining additional 

compensation, but that he did not want that income to be considered as received in 2006. A handwritten 

note on the email indicates that the Controller’s office could not prepare a check dated January 1, 2007, so 

the fund were transferred from the Baa~k 14 account to the Imprest Account on December 14, 2006 and a 

manual check dated January 1, 2007 was issued out of the Imprest Account in the amount of $121,726.25. 

It is recommended that the use of the Imprest Account be limited to its stated intent of travel-related 

expenses and reimbursements. \Ve have been told that all future related to compensation will be made 

through the University’s payroll system. 

i~a~:~tio~-~a~ St~ppor~: Fee 

Although the Athletics Department is a separate legal entity, it utilizes various back-office functions of the 

University’s Controller’s Office such as bookkeeping and check writing services. The Athletics Department 

has historically paid the Controller’s Office a fee for these services through aa~ Institutional Support Fee, 

which approximates 2.25% of g*oss receipts excluding student fees and University interdepartmental sales. 

The tee owed the Controller’s Office is traditionally paid by the Athletics Department to the University- in 

June of every year. During the period under analysis, fees paid to the Controller’s Office averaged $1195,000 

per year. 

However, on June 6, 2008, the Athletics Department transferred $80,000 to the Foundation to augment the 

Discretionary Funds of President Wet:aid ($54,400) and Mr. Krause ($25,600). The source of these funds was 

$80,000 of the $180,000 Institutional Support Fee due the University Controller. Per discussions xvith 

Foundation personnel, we were told that disbursements from the Discretionary Funds had not been subject 

to any formal budget, but generally averaged $650,000 for the two accounts. It is our understanding that the 

$80,000 transfer was predicated by the perceived need for additional Discretionary Funds by President 

Wet~ald and Mr. Krause above and beyond the amount provided by the Foundation for fiscal year 2008, and 

not because of any obligation on the part of the Athletics Department. We were told that Mr. I, Lrause 

requested the transfer of funds from the Athletics Department as those funds were under his area of 

responsibility. We vvere not provided documentation indicating that this transfer was approved by any board 

or committee of the Athletics Department nor by the University Controller’s Office. However, we were 

told that Mr. Brace Shubert, the Vice President of Administration and Finance of the University, to whom 

the Controller reports, verbally approved the transaction. Mr. Shubert indicated that ’Trom time to time, the 
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Institutional Support Fee is adjusted for selected departments based on either University or departmental 

circumstances - those adjustments are not always reduced to writing." 

Furthermore, the Athletics Department participation in resolving the scholarship deficit at the Foundation by 

transferring the Institutional Support Fee due the University for the next three years to the DiscretionaU 

Funds at the Foundation has "already been detailed in this report. 

Po~:e~t~a~ Tax 

In reviewing various contract documentation and payments made by the Athletics Department to coaches 

and other individuals, we encountered a variety of possible tax issues. The potential issues are detailed below. 

E’r~p~o~<~~ o~" ~d~p~’t~d~’~*t Cor~tr*~cto~" 

Our analysis of compensation paid through the Athletics Department revealed that over the period analyzed, 

Mr. Krause, Mr. \Veiser, Mr. Wooldridge and Mr. Snyder all received salaries, which were recorded on W-2 

forms. However, those individuals also received additional compensation in the form of "consulting tees," 

"contract pay," "professional fees" or "overload contracts." In many instances, this additional compensation 

was not paid to the individual through the University payroll system, but rather to a private corporation or 

limited liability company set up by the individual. For instm~ce, Mr. Weiser received his additional 

compensation through an entity named "The Weiser Way." Mr. Wooldridge received his additional 

compensation through an entity named "Pershing." Mr. Snyder received his additional compensation 

through an entity named "SSM, Inc." and Mr. Krause, at times, received his through an entity named 

"t {orizon Ranch." The additional compensation for Messrs. \Veiser, Wooldridge, Snyder and Krause was not 

run through the University’s payroll system. It was instead expensed through the Athletics Department’s 

"Contract Pay" or "Miscellaneous Expense" accounts. We were told that this was the long standing practice 

of the Athletics Department and was done in part because the additional compensation may- not have been 

funded by State funds and in part to provide confidentiality for the individuals receiving the additional 

compensation. \Vith the exception of Mr. I-2rause, as described below, it appears that all described 

compensation would be directly related to the individual’s performance of their duties as coaches of a 

University athletics team. It does not appear that any of the compensation would be due the coaches for 

"consulting services" unrelated to their roles as coach. 

The Athletics Department acquires payroll services for its employees through the University Controller. 

Therefore, all Athletics Department payroll is tun through the University’s payroll system. According to the 

University Controller, University employees’ taxable income is now reported to the IRS though the W-2 

form. However, historically, there have been individuals that received consulting fees or other forms of 

compensation that did not run through the University’s payroll system. If the payment did not mn through 

the University’s payroll system, no withholdings were deducted from the compensation. 
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If consulting fees were paid to an individual, who was not an employee, the Universi9T f-fled an IRS Form 

11099. However, if the consulting fees were paid to a corporation, such as SSM, Inc., The Weiser Way, or 

Horizon Ranch, LLC the University- did not have an IRS reporting requirement, and the reporting of that 

income to the taxing authorities was the responsibility of the recipient. 

In reviewing Coach Bill Snyder’s contract dated June 18, 2001, it was noted that compensation was outlined 

in a variety of ways including: mmual salary 0)ase salary), other duties (e.g., television shows, appearances, 

endorsements) and performance bonuses. Coach Snyder’s base salary was paid through the Universib~ payroll 

system and was subject to appropriate payroll deductions. The remainder, a majority" of total compensation, 

was paid outside of the payroll system primarily to Coach Snyder’s corporation, SSM, Inc., and was not 

subject to payroll deductions. The following fringe benefits were also noted: country club membership, 

founder privilege at Colbert Hills, the use of football facilities for football camps, football suite as long as he 

lives in the Manhattan, Kansas area, home football game tickets, home basketball game tickets, two courtesy 

vehicles, undergraduate education expenses for his daughters, and a guaranteed 5-year contract extension as 

Associate Athletics Director for his son after Coach Snyder’s departure. 

In addition to the June 18, 2001 contract with Mr. Snyder, the Athletics Department located a November 13, 

1996 contract between Mr. Snyder’s personal corporation, SSM, Inc., and the Athletics Department. That 

contract appears to address many of the same issues addressed in the June 18, 2001 contract and may be 

considered to have been usurped or amended by the June 18, 2001 contract. It is difficult to see how Mr. 

Snyder could be defined to be an employee of the Athletics Department tinder the 2001 contract and an 

employee of SSM, Inc. under the 1996 contract simultaneously for appearing to provide the same services 

under both contracts. 

In reviewing former Athletics Director Tim Weiser’s contract documents and addendums, it was noted that 

compensation was outlined in a variety of ways including: base salary and mmual longevity award/bonus. Mr. 

Weiser’s base salary was paid through the Universib~’s payroll system and was sub}ect to payroll deductions. 

The remainder, a majority~ of total compensation, was paid outside of the pwroll system primarily to Mr. 

Weiser’s corporation, The Weiser Way, and was not subject to payroll deductions. The following fringe 

benefits were also nomd: country club membership, founder privilege at Colbert }{ills, two courtesy vehicles, 

clothing allowance and vacation expenses. 

Generally, the employer must withhold income taxes, withhold and pay Social Security and Medicare taxes, 

and pay unemployment tax on wages paid to an employee. The employer generally does not have to withhold 

or pay any taxes on payments to independent contractors. Further, any fringe benefits provided are taxable 

and must be included in the recipient’s pay unless tax law specifically excludes it. 
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Considering the terms of the contracts above, it is possible the IRS would not view Coach Snyder or Mr. 

Weiser as independent contractors in part, rather than employees in whole, t-or tax purposes. Many 

universities do pay their coaches for appearances and endorsements through a contract with the coach’s 

personal corporation, ttowever, it is our understanding that the taxing authorities do not look t~avorably on 

those situations if it is the Athletics Department or the University who is arranging for!negotiating the 

appearances and the endorsements on behalf of the coach, such as is the situation at KSU. If the Athletics 

Department classifies an employee as an independent contractor and does not have a reasonable basis t-or 

doing so, it may be held liable for employment taxes for that employee. Further, at the time of this analysis, 

documentation had not been provided to determine how fringe benefits received by Coach Snyder or Mr. 

Weiser were being reported for tax purposes. 

This issue of employee or independent contractor was reportedly raised by the Athletics Department’s 

external auditors in 2005 and resulted in a change going forward for contracts for newly hired coaches. 

However, it does not appear that changes were made to the manner in which already established 

compensation arrangements, such as for Coach Snyder and Mr. Weiser, were accounted for. Moving forward 

it is understood that all employees have total compensation accounted for through the payroll system subject 

to the proper payroll deductions. However, it is recommended that the Athletics Department and University 

conduct a thorough review to identit} all possible independent subcontractor and fringe benefit 

arrangements. To the extent such arrangements exist, they should be reviewed by an independent, qualified 

third-party to ensure that they comply with the applicable tax laws. 

According to President WeFald, Mr. I<rause has long been involved in the University’s Athletics Department, 

in effect serving as President Wefald’s liaison to the department. Since 1986, Mr. Krause has served as the 

Interim Athletics Director on four occasions prior to his full-time appointment. On average, Mr. Krause has 

devoted in excess of 20 hours of his often 80 hour work week to Athletics Department activities. In 

recognition of the amount of time Mr. Krause was devoting to the Athletics Department, in excess of his 

normal responsibilities as Vice President for Institutional Advancement, President Wefald approved an 

%)verload Contract" for Mr. Krause beginning in 2003. The Overload Contract was documented in the 

form of an addendum to Mr. Krause’s contract as Vice President for Institutional Advancement. 

Mr. Krause was eligible for and received compensation equal to 25% of his salary as Vice President for 

Institutional Advancement from the Athletics Department. However, as discussed previously, the payments 

for the "Overload Contract" were not run through the University’s payroll system, but rather through the 

Athletics Department’s Miscellaneous Expense account. Some of the payments were made in the name of 

"Horizon Ranch" and did not appear to be subject to axxy withholdings. Although Mr. Krause was not axx 

employee of the Athletics Department at the time these payments were made, they should still be reviewed 
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from a tax perspective to ensure that they were handled appropriately. As the Athletics Department reported 

to the University, through Mr. Krause, the payments could be viewed by the taxing authorities as payments 

due to Mr. Krause as an employee of the University. 

Through testing, it was observed that Coach Snyder may have had an informal deferred compensation 

arrangement as a matter of course from at least fiscal year 2002 and continuing beyond Coach Snyder’s 

departure from the KSU foothall program in November 2005. The June 18, 2001 contract between Coach 

Snyder and the Athletics Department stated that the described "annual compensation will be distributed 

periodically to the employee or SSM, Inc. as mutually determined by the University- and the employee." At 

some point in time, the aforementioned section of the contract was amended by the striking of the phrase 

the employee or" so that the annual compensation for Mr. Snyder is directed to be paid to SSM, Inc. This 

amendment is not dated and bears the hand written initials RSK, assumedly Robert S. ICrause. Coach 

Snyder’s base salary was paid through the University’s payroll system and was subject to payroll deductions. 

However, as previously discussed, the remainder, a majority of total compensation, was paid outside of the 

payroll system primarily to Coach Snyder’s corporation, SSM, Inc. 

The amount and timing of the payments to SSM, Inc. appear to have been detem~ined by Coach Snyder. 

Rather than paying all compensation owed Coach Snyder in the year it was earned, or formally deferring that 

compensation, the Athletics Department kept track of the additional compensation owed to Coach Snyder in 

an Excel spreadsheet and paid it to Coach Snyder upon his request. This often resulted in compensation 

earned in a particular year not being paid out for several years. Mr. Cavello confirmed that as of December 

31, 2008 Coach Snyder was still owed nearly $900,000 in outstanding compensation by the Athletics 

Department which was earned in fiscal years 2005 and 2006. 

New regulations governing nonqualified deferred compensation plans went into effect on January 1, 2009. 

The regulation provides that all amounts deferred under a deferred compensation arrangement must be 

included in g~oss income if the arrangement is not in compliance with the roles under Internal Revenue Code 

("IRC") ~ 409A. Failure to comply could subject the Athletics Department to penalties and interest. 

It is recommended the Athletics Department and University conduct a thorough review to identify all 

possible deferral arrangements, qualified and unqualified. To the extent such arrangements exist, an 

independent, qualified third-party should be hired to analyze the agreements and their accounting to ensure 

compliax~ce with IRC .~ 409A both in operation axed form, and all other applicable laws. 

Pursuant to the :Fourth Addendum to Contract for Tim Weiser," dated March 31, 2005, the Athletics 

Department agreed to take on %dditional responsibilities" with regard to the 2002 Deferred Compensation 
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Agreement with Mr. Weiser. The Athletics Department agreed to match all previous and future deferred 

compensation and interest thereon under the Deferred Compensation Agreement tip to a maximum amount 

of $1 million. To fund this future obligation, the Athletics Department purchased a BMA Annuity, with an 

initial funding of $400,000. 

Supporting documentation attached to a cash transaction we tested indicated that the amounts due Mr. 

Weiser under the BMA ,amnuity contract would only be paid to Mr. Weiser upon his termination of 

employment and would be subject to all applicable employment taxes at that time. Mr. \Veiser left the 

Athletics Department on June 14, 2008 and received his settlement pwout on July 14, 2008. The supporting 

documentation for the amounts paid to Mr. Weiser upon his leaving the Athletics Department does not 

indicate that applicable employment taxes were withheld. Furthermore, the pwment was made to The Weiser 

\XZay and not through the University’s pwroll system. As discussed previously, it was not the Athletics 

Department practice to withhold taxes unless payments were made through the University’s payroll system. 

Payments made to Mr. Weiser upon his leaving the Athletics Department should be reviewed from a tax 

perspective to ensure that it adheres to all applicable tax laws and regulations. 

Io{.>a~ to T~.~r~ g,}’e~e~* 

On JanuatT 3, 2008, Mr. I-2rause, as the Vice President for Institutional Advancement and the sole member of 

the Athletic Director Compensation Committee, approved a loan agreement and promissoU note between 

the Athletics Department and Mr. Weiser resulting in a loan of $500,000 to Mr. Weiser funded JanuaU 6, 

2008. The loan agreement indicated that "The Borrower shall not be required to justify or explain the 

purpose of any Loan. The Loan(s) shall automatically be approved by the Lender upon Borrower’s written 

request to the Lender." These are not standard clauses in even the most informal of lending agreements. 

The loan plus interest was due at the earliest date that Mr. Weiser was no longer the KSU Athletics Director. 

The loan was repaid on July 14, 2008 from funds the Athletics Department owed Mr. Weiser from the 

Borrower’s Matching Dollar Account (funded by the BMA Annuity) under Mr. Weiser’s Separation 

Agreement. 

This is reportedly the sole instance of the Athletics Department making a loan to an employee. We found no 

evidence that this transaction was discussed with or approved by anyone other than Mr. Krause. 

Documentation reviewed indicates that Mr. Krause was aware of Mr. Weiser’s impending resignation when 

he approved the loan. Therefore, risk of repayment did not appear to be a consideration. However, we 

question the appropriateness of the Athletics Department serving as a lending entity to any individual. One 

would expect that the lending of monies in this magnitude would be strictly formalized by the Athletics 

Department, if it was allowed at all. 
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zMthough not noted in the 2001 and more recent contract documents we reviewed for Mr. Snyder, a revie~v of 

the Athletics Department general ledger revealed that the Athletics Department was paying for a $100,000 

Founder’s membership at Colbert Hills on behalf of Mr. Snyder. Payments of $12,500 were paid to 

KSUGCMRF periodically and posted against accrued payroll for Mr. Snyder. The last such payment was 

dated February 25, 2004. 

On March 30, 2005, a $12,500 payment was made to SSM, Inc., for "SVC PRO\tIDED-COLBERT.’’ 

Reportedly, in late 2007 or early 2008, KSUGCMRF notified Mr. Snyder that his last payment due of $12,500 

had never been received. Mr. Snyder indicated that he had made all payments due. Therefore, Mr. Krause 

authorized the payment of $12,500 from the Athletics Department on behalf of Mr. Snyder and had the 

payment charged to "Miscellaneous Expense" rather than run through "Accrued Payroll expense." 

It appears that the 2008 payment may represent a double payment by the Athletics Department of the last 

payment due KSUGCMRF on behalf of Mr. Snyder. The accounting documentation indicates that the 

March 30, 2005 payment of $12,500 that went to SSM, Inc., may have been due KSUGCMRF. The Athletics 

Department should research this transaction to determine the appropriateness of the 2008 payment to 

KSUGCMRF. 

We requested Mr. Snyder’s contract documents related to his current position as Head Football Coach. 

Initially we were given an "Initial Appointment Term" document which noted only his base salary. \X,~aen we 

requested the contracting documents related to his entire compensation package, we were told they were still 

being negotiated, some three months after he accepted the position, and were not available for review. \Ve 

then received a "Revised Initial Term Appointment" document which noted his salary at the $1.85 million 

widely reported in the press. 

As noted above, previously Mr. Snyder’s compensation was split with his base salary tanning through the 

University’s payroll system and the remainder being paid to his personal corporation without any 

withholdings. We strongly urge the Athletics Department to have the current contract and compensation 

documents put through a financial as well as legal review to make sure that the Athletics Department is in 

compliance with all appropriate accounting and tax laws with regard to the payment of Mr. Snyder’s 

compensation. 

Contract negotiations and compensation matters within the Athletics Department should be subjected to 

legal and financial reviews. We were told that historically not all compensation matters were subjected to a 

legal or financial review which should have addressed the areas of concern noted above. Reportedly, all final 
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contracts are now reviewed by the Universiff’s General Counsel’s Office. However, financial reviews are 

more apt to occur during the external audit process. We would recorrn’nend that all contract and 

compensation matters be subject to an initial financial review which should specifically address any tax 

concerns. In addition, contracts should be reviewed on a periodic basis to ensure that changes in accounting 

standards or tax laws are appropriately applied. 

All trax~sactions between the Athletics Department and the University or ax~y University related entity should 

be formalized with regard to structure, accountability and transparency. Formal, documented approval 

processes should be instituted to ensure that all transactions are appropriately vetted prior to being recorded. 

CONCLUSION 
The University has benefitted greatly from the leadership of President Wef;ald and the efforts of Mr. Krause. 

Both gentlemen exhibit an obvious passion for KSU. However, the concentration of influence under Mr. 

Krause has resulted in an informality with regard to how the University- and some of its related entities 

inmract and trax~sact. This has raised suspicions among the interested parties with regard to the intent behind 

various transactions that we researched and which are derailed in our report. 

In general, the Office of the President should be mindful that although Kansas State University is affiliated 

with several entities with a common goal, the support and advancement of the University, many of these 

affiliated entities are separate legal entities unto themselves. As such, each entity should conduct its activities 

and pursue its mission cognizant of the need for clear lines of delineation which require a degree of structure, 

formality axxd transparency. 

Furthermore, the reporting structure supporting the Office of the President should be robust and diverse 

enough to allow for the identification and disclosure of potential conflicts of interest so that they can be 

appropriately managed. 
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From: 

Sent: 

To: 

Subject: 

Attach: 

Nathan Tublilz <mblilz@uoneum.uoregon.edu> 

Wednesday, August 19, 2009 5:26 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Re: COIA letter to Senate Presidents - ver 2.0 

Attachment information..txt; COlA letter to member Senate Presidents 20 Aug 09 .doc; Attachment information..txt; COIA letter to non- 

melnber Senate Presidents 20 Aug 09 .doc 

Dear Lissa: 

’]?hanks for the quick and positive response to the letter. To 
answer your question, we are surveying ALL FBS ~formerly 
D1A) schools. We have actually written two letters, one for 
COLA members and a second for non-members. ’]?he only 
dif]’erence is in the :final paragraph. I attach both here. 

’]?hanks again for your thoughtful comments throughout this 
process. 

Cheers, 

Nathan 

Nathan, Carole, and friends -- 

] think this a good response to the FAR letter 

One small question? Are we surveying all Div LA schools or just those 
that are members of COIA? ][’he letter suggests the former, but in some 
of the email exchanges I thought there was a suggestion that just 
COIA-member schools would be receiving the sup~ey. 

’]?hanks to all who worked on this letter. 

Lissa 

Nathan Tublitz wrote: 
> Dear COLA SC: 

>> 

> Thanks to all of you who responded so quickly to version 1. Attached 
> please find a slightly revised version. Let me know if you have any quahns 
> about approving it - it is going out ~vith the note at the bottom about 
> being approved and endorsed by the SC so please speak up now if you have 
> any issues about the letter. 

>> 

> Cheers and hope you are all enjoying the August heat! 
>> 

> Nathan 
>> 

>> 

************************************ 

Professor of Biology 
Institute of Neuroscience 
Universi~" of Oregon 
Eugene, Oregon USA 97403 
phone: 541-3+5-4510 
fax:: 541-346-4548 
************************************ 
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Coalition on 
I n~tercolleg.iate 

Athletics COIA 
20 August 2009 

Dear Faculty Senate President/Chair: 

The Coalition on Intercollegiate Athletics (COIA) is currently surveying faculty 
governance bodies at Football Bowl Subdivision fiBS, formerly Division 1A) schools to explore 
the level of integration of athletics into academics. In your role as current President/Chair of your 
faculty senate or equivalent, you have recently received a copy of this survey. The survey has 
two explicit goals: to provide a mechanism to stimulate institutional self-evaluation around the 
subject of integration, and to identify institutions doing an excellent job of integrating athletics 
and academics and make their practices better known. One intended consequence of the survey 
is to bring faculty governance leaders together with those involved in athletic decisions, such as 
ADs, coaches and Faculty Athletic Representatives (FARs). 

The survey is a collaboration between COIA and social science researchers at the Curley 
Center for Sports Journalism at Pennsylvania State University. The survey has been in 
development for two years and last summer the Curley Center issued a test run of the survey, the 
results of which were used to refine the survey instrument prior to its general release this 
summer. All specific survey answers will be kept in the strictest of confidence - only aggregate 
information will be released if and when appropriate. 

Once the completed surveys have been returned, survey data will be analyzed rigorously 
by the experts at the Curley Center in collaboration with COL~. The data obtained will be used to 
identify and highlight those institutions doing a good j ob of integration. 

The criteria for identifying the top institutions will come from COIA’s recent white 
papers, "Academic Integrity in Intercollegiate Athletics: Principles~ Rules and Best Practices 
(2005)" and "Framing the Future: Reforming Intercollegiate Athletics (_2007)". It is important to 
note that the best practices and principles espoused in these COlA papers emerged after in-depth 
discussions with many outside groups including the NCAA leadership, the AAUP, the D1A 
FARs, the Faculty Athletic Representatives Association (FARA), the National Association of 
Academic Advisors for Athletes (N4A), the national Association of Governing Boards (AGB), 
the Knight Commission on Intercollegiate Athletics, and the Drake Group. Many of these groups 
provided in-depth comments on early drafts of our papers prior to their final ratification by 
COIA’s 56 member faculty senates, all at FBS schools. 

A major theme running through all of COIA’s papers and statements is the 
acknowledgement that best practices justifiably vary across institutions. We understand that a 
"one-size-fits-all" model does not work for the 1119 FBS schools. All our papers make this 
explicit, and the survey was specifically designed to learn more about these differences in order 
to further understand the reasons why schools might diverge from some of our best practices yet 
equally reflect the principles underlying COIA’s mission. 

Coalition on lntercollegiate Athletics 

CiO Carole Browne, Biology Department, PO Box 7325, Wake Forest University, Winston-Salem, 

North Carolina 27109 



After the survey data are analyzed, we plan to issue a brief report/press release 
celebrating the top schools in our survey. The idea to take this "best in class" approach is 
borrowed from the NCAA model for academic all American teams and individuals. Our hope is 
that identifying schools which have had success in integrating athletics into academics will 
provide all of us an opportunity to assess local practices and determine whether our schools are 
achieving optimal integration within our varied local contexts, or whether academic and athl etics 
leaders on our campuses should be working towards improvements. 

This letter is, in part, a response to the letter dated 10 August 2009 sent to you by the 
D1A FAR Executive Committee. Their letter identified several genuine issues of concern about 
the intent and goals of the survey. We are very grateful to the DIA FAR Executive Committee 
for raising these issues respectfully and in the spirit of collegiality. The points raised by the D1A 
FAR letter are issues that COIA has discussed at length, and we, along with our colleagues at the 
Curley Center, are committed to remaining sensitive to their importance as we work to make this 
initiative a fair and constructive forum that improves the relationship between academics and 
athletics nationally. The D1A FARs and COIA share many common goals and continue to work 
closely on many topics. We hope that you, as Senate President, will seek out your FAR not only 
in answering the survey but on other issues relating to intercollegiate athletics on your campus. 

If you have any questions about the survey or other COIA initiatives, please feel free to 
contact us. We are very appreciative of your Senate’s continued strong support of COIA and 
look forward to seeing a representative from your Senate at the next COlA national meeting in 
San Diego on January 22-24, 20110. 

Sincerely yours, 

Carole Browne, Wake Forest (browne@wfu.edu) 
Nathan Tublitz, Oregon (tublitz@uoneuro.uoregon.edu) 
COIA co-chairs 

N.B. This letter has been approved and endorsed by the 15 member COIA National Steering 
Committee 
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Coalition on 
I n~tercolleg.iate 

Athletics COIA 
20 August 2009 

Dear Faculty Senate President/Chair: 

The Coalition on Intercollegiate Athletics (COIA) is currently surveying faculty 
governance bodies at Football Bowl Subdivision fiBS, formerly Division 1A) schools to explore 
the level of integration of athletics into academics. In your role as current President/Chair of your 
faculty senate or equivalent, you have recently received a copy of this survey. The survey has 
two explicit goals: to provide a mechanism to stimulate institutional self-evaluation around the 
subject of integration, and to identify institutions doing an excellent job of integrating athletics 
and academics and make their practices better known. One intended consequence of the survey 
is to bring faculty governance leaders together with those involved in athletic decisions, such as 
ADs, coaches and Faculty Athletic Representatives (FARs). 

The survey is a collaboration between COIA and social science researchers at the Curley 
Center for Sports Journalism at Pennsylvania State University. The survey has been in 
development for two years and last summer the Curley Center issued a test run of the survey, the 
results of which were used to refine the survey instrument prior to its general release this 
summer. All specific survey answers will be kept in the strictest of confidence - only aggregate 
information will be released if and when appropriate. 

Once the completed surveys have been returned, survey data will be analyzed rigorously 
by the experts at the Curley Center in collaboration with COL~. The data obtained will be used to 
identify and highlight those institutions doing a good j ob of integration. 

The criteria for identifying the top institutions will come from COIA’s recent white 
papers, "Academic Integrity in Intercollegiate Athletics: Principles~ Rules and Best Practices 
(2005)" and "Framing the Future: Reforming Intercollegiate Athletics (_2007)". It is important to 
note that the best practices and principles espoused in these COlA papers emerged after in-depth 
discussions with many outside groups including the NCAA leadership, the AAUP, the D1A 
FARs, the Faculty Athletic Representatives Association (FARA), the National Association of 
Academic Advisors for Athletes (N4A), the national Association of Governing Boards (AGB), 
the Knight Commission on Intercollegiate Athletics, and the Drake Group. Many of these groups 
provided in-depth comments on early drafts of our papers prior to their final ratification by 
COIA’s 56 member faculty senates, all at FBS schools. 

A major theme running through all of COIA’s papers and statements is the 
acknowledgement that best practices justifiably vary across institutions. We understand that a 
"one-size-fits-all" model does not work for the 1119 FBS schools. All our papers make this 
explicit, and the survey was specifically designed to learn more about these differences in order 
to further understand the reasons why schools might diverge from some of our best practices yet 
equally reflect the principles underlying COIA’s mission. 

Coalition on lntercollegiate Athletics 

CiO Carole Browne, Biology Department, PO Box 7325, Wake Forest University, Winston-Salem, 

North Carolina 27109 



After the survey data are analyzed, we plan to issue a brief report/press release 
celebrating the top schools in our survey. The idea to take this "best in class" approach is 
borrowed from the NCAA model for academic all American teams and individuals. Our hope is 
that identifying schools which have had success in integrating athletics into academics will 
provide all of us an opportunity to assess local practices and determine whether our schools are 
achieving optimal integration within our varied local contexts, or whether academic and athl etics 
leaders on our campuses should be working towards improvements. 

This letter is, in part, a response to the letter dated 10 August 2009 sent to you by the 
D1A FAR Executive Committee. Their letter identified several genuine issues of concern about 
the intent and goals of the survey. We are very grateful to the DIA FAR Executive Committee 
for raising these issues respectfully and in the spirit of collegiality. The points raised by the D1A 
FAR letter are issues that COIA has discussed at length, and we, along with our colleagues at the 
Curley Center, are committed to remaining sensitive to their importance as we work to make this 
initiative a fair and constructive forum that improves the relationship between academics and 
athletics nationally. The D1A FARs and COIA share many common goals and continue to work 
closely on many topics. We hope that you, as Senate President, will seek out your FAR not only 
in answering the survey but on other issues relating to intercollegiate athletics on your campus. 

Your senate is warmly encouraged to join COIA. Information about us can be found on 
the COIA website (http:iicoia.comm.psu.eduiindex.html). Your Senate is also most welcome to 
send a representative to the next COIA national meeting to be held in San Diego on January 22- 
24, 2010. If you have any questions about the survey, COIA membership, the San Diego meeting 
or other COIA initiatives, please feel free to contact us. 

Sincerely yours, 

Carole Browne, Wake Forest (browne@wfu.edu) 
Nathan Tublitz, Oregon (tublitz@uoneuro.uoregon.edu) 
COIA co-chairs 

N.B. This letter has been approved and endorsed by the 15 member COIA National Steering 
Committee 
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INTRODUCTION: 
THE HUGGINS FACTOR 

In March 2006, Kansas State University; which is known more for academ- 

ics than athletics, shocked the college basketball world by hiring coach Bob 

Huggins. It was, arguably, the oddest marriage in the history of college 

sports. 

Huggins, fifty-two, had compiled a record of 567-199 (.74o) over twenty- 

four seasons. He’d spent the past eighteen years at the University of Cin- 

cinnati, where he built a nationally ranked college basketball program that 

distinguished itself both on the court and as one of Nike’s best-selling col- 

legiate brands. He was ranked eighth in winning percentage and total victo- 

ries among active Division I head coaches. Huggins’s teams had gone on to 

postseason play in twenty-one of his twenty-four seasons, including fifteen 

NCAA Tournament appearances. His string of fourteen consecutive trips 

to the NCAA Tournament ranked as the third-longest streak among active 

coaches. Under Huggins, Cincinnati had won t~,enty or more games in all 

but four seasons; in two seasons they won thirty games, bringing his aver- 

age to 23.5 victories per season. 

In addition to one of the most impressive winning records in college 

basketball, Bob Huggins also brought a lot of baggage to tiny Manhattan, 

Kansas. He had been run out of town by University of Cincinnati president 

Nancy Zimpher, who finally had the guts to say "enough" to the popular 

but controversial coach. In her mind, Huggins’s winning percentage and 

national stature no longer outweighed his outlandish personal behavior 

and his penchant for recruiting street thugs who had no place at a respect- 

able university. In fact, in his last few years at the helm, his players had an 
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appalling o percent graduation rate. Huggins could often be as brutish as 

his players, and an off-campus DWI conviction didn’t help his image with 

the Cincinnati beat writers, who had found him increasingly difficult to 

cover. 

It’s these last few facts that make this whole story so bizarre. Yes, dis- 

graced coaches such as Huggins have been fired before, only to be rehired 

by another school claiming that the coach in question had "changed" or 

"learned his lesson." But these disgraced coaches had never resurrected 

their careers at places like Kansas State, where President Jon Wefald had 

a well-known--and well-deserved--reputation as someone who not only 

understood the importance of balancing athletics and academics but had 

made it the hallmark of his thirty-year career. In fact, there is a book, A 

Universit~v Renaissance, about how" he had done just that at Kansas State. 

Before Bob Huggins showed up on campus, Kansas State was more of- 

ten associated with Fortune and Forbes than the Final Four. It consistently 

ranked near the top of the Big 12 Conference in Graduation Success Rate, 

the NCAA’s six-year rolling average of student-athlete academic success. It 

also did well in the NCAA’s new Academic Progress Rate, a more real-time 

measure of an athletic department’s success at getting students to hit the 

books as well as the blocking dummies and their jump shots. Historically, 

K-State has been one of the leading public institutions in producing Mar- 

shall, Truman, and Rhodes scholars. In short, Kansas State was no Kentucky 

or Memphis, where basketball ranks first ahead of everything else, and bio 

lab is a distant third or fourth on the college president’s list of top priorities. 

Picking Bob Huggins as its new" basketball coach seemed to go completely 

against everything for which K-State stood. 

But on November 22, 2oo7, Kansas State proved the skeptics wrong. They 

showed that coaches such as Bob Huggins were sometimes a gamble worth 

taking. That’s the day that the K-State men’s basketball team played in the 

Old Spice Classic in Orlando, Florida, its first nationally televised, elite, 

preseason tournament appearance in decades. A few" weeks later, the team 

made its first-ever appearance in the Jimmy V Basketball Classic at Madi- 

son Square Garden in New York City. Going into the 2oo7-8 season, K-State 

had what was arguably one of the best recruiting classes in the country, and 
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for the first time in decades the basketball team was ranked in the Top 25 

in the preseason college basketball polls. And it was all because they’d hired 

Bob Huggins. 

But by the time the 2oo7 season rolled around, Huggins was long gone. 

Like many of the players he’d recruited, he left Kansas State after just one 

},ear. Yet it’s fair to say" that in that one season, Bob Huggins had a huge 

impact on Kansas State. And whether you see him as a pariah or a prodig}; 

there’s no arguing that Bob Huggins resurrected a program that had long 

been dormant. 

K-State hadn’t won a conference title since 1977, hadn’t been to the 

NCAA tourney since 1996, and had missed the postseason entirely since 

1999. The year before Huggins showed up, K-State’s basketball team posted 

a record of 15-13. In just one year under the controversial coach they im- 

proved to 22-11, vied for the Big 12 championship against archrival Kansas, 

and, many argue, should have received an invitation to the first round of 

the NCAA Tournament. 

Huggins wasn’t gone because he fell back into his old ways. He hadn’t 

been caught on camera hitting a player, he hadn’t recruited players with 

felony records, or racked up another DWI. No, on April 7, 2007, Bob Hug- 

gins’s rehabilitation--at least in the eyes of the college sports world--was 

complete. That’s the day, he accepted the head-coaching job at West Virginia 

University, his alma mater and a perennial college basketball powerhouse. 

He was back on top, a little more than a year after having been sent packing 

in disgrace from Cincinnati. Huggins signed a five-year contract with West 

Virginia that paid him $8oo,ooo in his first year, the same salary he was 

making at Kansas State. 

Huggins didn’t leave K-State in the lurch. He left his former assistant, 

Frank Martin, with an outstanding recruiting class, including Michael Bea- 

sley, the McDonald’s All-American forward from Gaithersburg, Maryland. 

Not coincidentally; Beasley, like Huggins, spent just one },ear at K-State. In 

2oo8, he was selected second overall in the NBA draft. 

Beasley is a story in and of himself. Moreover, he’s indicative of the cul- 

ture-and conflict--in today’s high-profile world of college basketball. His 

high school career spanned six different schools in five states. His last stop 



4 Introduction: The tluggins Factor 

was Notre Dame Prep in Fitchburg, Massachusetts, one of the controversial 

"prep schools" where highly recruited athletes go to make sure that their 

grades are good enough to get them into whichever school offers them the 

best deal. By most evidence, such schools are nothing more than diploma 

mills, where players are guaranteed A’s and B’s for spending more time on 

the practice court than in the classroom. 

The irony of this ongoing subterfuge in which players and schools play 

cat-and-mouse with NCAA academic eligibility rules is that most players 

of Beasley’s caliber stay in college only for the NBA-mandatory one-year 

minimum. For the Michael Beasleys of the world, college is just a way sta- 

tion on the way to their final destination: the NBA. College is like the bogus 

high schools they attended, the elite summer basketball camps where they 

were scouted, and the all-star high school tournaments where they show off 

their skills. In short, college for most of these elite players is a means to an 

end. Nothing more. 

So in some ways, Michael Beasley was as big a threat to Kansas State’s 

reputation for academic excellence as Bob Huggins. He was in Manhattan, 

Kansas, for one thing and one thing only: to play basketball. 

Frank Martin, Huggins’s long-time assistant who took over the program, 

came with his own baggage. One of the outstanding coaches in the history 

of Florida high school basketball, he was later stripped of his titles--in- 

cluding an unprecedented undefeated season--when it was learned that his 

school had doctored transcripts to recruit players from outside the school 

district, a violation of state high school athletic association rules. Miami 

High was fined $2,5oo and forced to reimburse the Florida High School 

Athletic Association more than $5,ooo in expenses related to the investiga- 

tion. Five of Martin’s players, including Udonis Haslem, were barred from 

ever playing for Miami High again. Martin’s explanation to me when I 

asked him about the scandal was an incredulous "That had nothing to do 

with me. That was all done in the transfer office?’ 

Others saw it differently. Florida High School Athletic Association com- 

missioner Ron Davis said in a statement: "This is one of the most, if not 

the most, blatant violations of FHSAA rules against recruiting that I have 

encountered in my seven years as commissioner of this association?’ 
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Of course, none of this stopped Kansas State from hiring Martin. Nei- 

ther did it stop the University of Florida from recruiting Haslem, who, as 

a "leisure service management" major, became one of the key players who 

helped a young Billy Donovan put Gainesville on the college basketball 

map. Having helped cement the school’s reputation as an up-and-coming 

college basketball powerhouse, Haslem did what most every other marquee 

college player does: he left school without a degree. And, like many other 

athletes who have outlasted their usefulness, he left without much of a fu- 

ture. 

When Haslem left the University of Florida in ~oo2, he weighed more 

than three hundred pounds and had no prospects for an NBA career. This 

is how most college athletes end up. Interestingly, ESPN, Sports Illustrated, 

and the daily beat writers who cover these kids don’t spend much time on 

these stories. Instead, they fuel the frenzy of college athletics by profiling 

the superstars, the less than ~ percent of college athletes who make it to the 

pros. In doing so, they’re as complicit in the creation of today’s corrupt col- 

lege sports culture as the scouts, coaches, and academic advisers who lie to 

the hundreds of thousands of kids who will never make it to the pros. 

Over time, Haslem slimmed down. He lost seventy pounds and played 

basketball in France for ES Chalon-sur-Saone in ~ooz-3, averaging 16.1 

points and 9.4 rebounds per game. That was enough to get him a spot in 

the NBA Summer League and attract the attention of Miami Heat coach 

Pat Riley. On April ~z, aoo6, in a first-round playoff game against the Chi- 

cago Bulls, Haslem was ejected for throwing his mouthpiece at the referee. 

All of this, of course, raises the question, Why in the world would Kansas 

State president Ion Wefald risk his school’s academic reputation and hire 

Bob Huggins and Frank Martin? The short answer, as with everything in 

college athletics today, is "money." And it’s not chump change. 

Kansas State signed Bob Huggins to a five-year deal that would have paid 

him more than $~ million a year in base salary, shoe contracts, radio and TV 

money, and incentives. And they were more than willing to do it because 

coaches such as Huggins do more than resurrect athletic programs. They 

breathe life into a school’s brand and marketing power. Huggins certainly 

did that for K-State. 
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"Bob Huggins gave us a national presence, both as a basketball team and 

as a university;’ said Bob Cavello, K-State’s athletic director for business 

development. "It was something we’d never experienced." 

"We wanted to find somebody that was going to take our program to the 

level all of us expect it to be;’ said Athletic Director Tim Weiser. "He started 

to feel like this was a place he could resume his career and do so in a suc- 

cessful way." 

It paid off. To this day, K-State is still counting the cash that was gen- 

erated from Huggins’s brief tenure as the school’s head basketball coach. 

Along with Huggins came a $1o million, all-school shoe and apparel con- 

tract with Nike to outfit all of K-State’s varsity sports athletes. K-State, 

which has an annual athletic budget of $38 million, had been wooing Nike 

for a dozen years with no success. Weeks after Huggins showed up, Nike 

was the one that came calling. 

With the arrival of Huggins, K-State also saw" its school apparel go from a 

small regional brand to national prominence. Huggins’s presence increased 

sales more than 3o percent and moved K-State into the top thirty-five in 

sales for College Licensing Corp., the company" that handles apparel sales 

and merchandising for many colleges and universities. 

"Before, we didn’t sell much outside of our core Midwest market;’ 

Cavello said. "Now, you go to New York and California and see kids wearing 

K-State apparel. That’s because Bob Huggins is, himself; a national brand. 

And in many ways he made us a national brand, too:’ 

Huggins had similar success during his sixteen winning seasons at Cin- 

cinnati. He helped develop the now-familiar school logo that features a 

Bearcat claw" and the letter C. Thanks to his success on the court and the 

prominence of the Cincinnati basketball program, Bearcat apparel even- 

tually became the number-two-selling national collegiate brand for Nike. 

When Bob Huggins left, all that went away. 

The immediate benefactor was K-State. In previous seasons, K-State 

basketball had drawn on average about 5,800 season ticket holders to the 

l~,5~8-seat Bramlage Coliseum. Shortly after Huggins arrived, the team sold 

11,ooo season tickets, a sellout when you factor in allotments for student 

tickets. And even though he left after just one season, K-State sold out again 
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in 2007-8. Before Huggins arrived in Manhattan, the last time K-State bas- 

ketball had had a sellout was 1982. 

What was the economic impact of all this? Season ticket sales increased 

from $1.2 million to $2.7 million. Many of these season tickets were pur- 

chased by K-State’s most avid--and wealthiest--boosters. In addition to 

buying basketball tickets, alumni donations to the basketball program in- 

creased a whopping $3 million under Huggins. That’s nearly 8 percent of 

the school’s total athletic budget. 

Huggins also got K-State on national television for the first time in de- 

cades. That’s important because the Big 12 Conference shares revenue pro- 

portionally. The more television time you have, the bigger your share of 

the Big 12’s television revenue pie. Under Huggins, K-State made its first 

national television appearance in a game against Xavier. That one game 

alone earned K-State $135,ooo in television money. 

Before Huggins, most of K-State’s games had only been broadcast re- 

gionally on Fox Sports Midwest. In 2006-7, the team appeared on ESPN 

more than a dozen times and on ABC twice. In 2oo7-8, more than half of 

K-State’s regular-season games were seen on ESPN. And although the Old 

Spice and JimmyV tournaments only pay expenses, both gave K-State bas- 

ketball more national television exposure and prestige than the program 

had had in decades. 

In short, Huggins and K-State are a microcosm of the big business of 

college athletics. They’re a prime example of what a winning program can 

do not only for a school’s won-loss record but also for its finances. And 

that’s what this book is all about: a sober look at the pluses and minuses 

of big-time college sports and what it has become as it has evolved from a 

million-dollar to a multibillion-dollar enterprise. 

Money in college sports is nothing new, of course. Money has tainted 

college athletics since the day it began (although now, thanks to the U.S. 

Congress, donations to college athletics are tax-flee). And although the U.S. 

Supreme Court ruled in 1984 that the NCAA’s monopoly control of televi- 

sion rights amounted to an antitrust violation, it was a minor hiccup for 

the NCAA. What is new is the depth and breadth of influence, both finan- 

cial and otherwise, that college sports has within our culture. Furthermore, 
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the corrupting influence of the big money that drives college athletics to- 

day reaches well beyond the college campus. It has infected every aspect of 

youth sports, from Little League to Amateur Athletic Union (AAU) basket- 

ball to Mighty Mites youth hockey leagues. The lure of big money--in the 

NCAA, as well as the NBA, NFL, and NHL--has corrupted youth sports to 

its very roots. 

It is, I will argue over the following pages, this culture of superstardom 

above all else that has not only grown to historic proportions on our col- 

lege campuses but also infected high school and prep sports. It’s a cultural 

degradation that, frankly, tells parents that it’s OK to criticize--and some- 

times assault--youth coaches. It’s a culture that drives parents to join Little 

League and Pop Warner organizing committees so that they can manipu- 

late the rosters to make sure that the right seven-year-olds are on the right 

team. It’s a culture that tells parents it’s OK to encourage their child to have 

reconstructive elbow surgery when he’s fourteen so that he can be a better 

pitcher and maybe--just maybe--get a college scholarship. It’s a culture 

that can dominate a family’s entire life. It drives them to put everything 

else in their lives--other family matters, jobs, vacations--on hold. The sole 

tbcus of the family becomes supporting that "special kid" who they believe 

has a chance of making it. 

\%%at does "making it" mean today? Mostly it’s about winning. Forget 

fundamentals. That’s something the pasty-faced fat kids work on. For to- 

day’s athletic superstars, be they eight or eighteen, it’s about the culture of 

self. The culture of me. Or, viewed more broadly, the culture of self-promo- 

tion. It’s about winning ball games, in hopes of getting noticed by the right 

coach, who will get you into the right camp, in front of the right scouts, and 

get you the right scholarship to the right school. 

Again, forget the odds. The odds are tbr the other parents to worry about. 

Forget that just 3 percent of high school basketball players will get a Divi- 

sion I scholarship. And forget that less than 2 percent of those kids will have 

any kind of meaningful NBA career. These parents and their kids live in a 

culture of disbelief. Or, maybe I should say, a culture of belief. The parents 

each believe, with all their hearts and souls, that their kid is the one. The one 

who will defy the odds and become a superstar, with a multimillion-dollar 
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contract, a multimillion-dollar house, a multimillion-dollar wife, his pic- 

ture on a box of cereal, and a line of sporting goods with his name on it. 

And what about the kids who don’t make it? The kids who spend three, 

four, or five hours a day, from the time they’re eight until they’re eighteen, 

with one singular focus? The kids who play one sport and no others? The 

kids who get to 11th grade and don’t want to go out for the team anymore 

because that’s all they’ve been doing for the past ten years? We don’t talk 

about them. 

\%%at could create such a sick and dysfunctional sports culture? Money. 

More money than college sports has ever seen before. And while money 

seems to be the singular focus of this subculture on our high school and 

college campuses, what about the kids? After all, they’re what make all this 

possible. They have the talent that fills the seats, secures the television rights, 

and increases the alumni donations. What about them? They don’t see a 

dime of this multibillion-dollar business (or at least they’re not supposed 

to). In many ways, they’re almost an afterthought. Why? Because they’re an 

expendable commodity: A raw material that’s in endless supply: And when 

they’ve outlived their usefulness, what happens to them? Most just go away, 

without a degree, never to be heard from again. They’re expendable. Worse, 

they’re disposable. 

\%%at does all this have to do with this book, and why should anyone 

read it? The short answer is that Varsity Green will cut through the cliches 

and common misconceptions and take a very clear-eyed look at the current 

state of college athletics. For instance, instead of ranting against (or defend- 

ing) the ever-increasing budgets for college athletics, I’ll explain what they 

mean. I’ll explain that, yes, Ohio State has a $1oo million athletic budget, 

and its teams play before sold-out stadiums every week. But I’ll also tell 

you that Ohio State athletics spends nearly every cent that it brings in. In 

fact, the modest profit it earns is an anomaly, not the norm. Most college 

athletic programs--even many that are perceived to be successful and self- 

funding--are not self-sufficient. They rely on student activity fees, boost- 

ers, and other sources of off-field revenue to keep them in the black. 

There is an increasing body of evidence that suggests that the basketball 

team is being funded at the expense of the biology department. According 
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to the Chronicle of Higher Education, for decades academic donations far 

outpaced those to athletics. That is starting to change. Athletic donations 

continue to rise, while academic giving has remained flat. That’s important 

because it’s a sign--one sign--that in some instances athletics is starting to 

eclipse academics. 

Equally as important as the economics of college athletics are the human 

factors. College sports, like any human endeavor, are made up of people. 

Some of their stories are tragic. Some are heroic, almost mythical. But in 

the end, what this book will explain is that for all the billion-dollar business 

decisions that are made in college sports today, they ultimately affect peo- 

ple: players, coaches, parents, boosters, administrators, officials, and fans. 

Throughout this book, I will look at the major issues of the day that are 

affecting college athletics. I will talk about how these issues have an im- 

pact on the economics of a business--and that’s what it is, a business--that 

seems to know" no bounds. More important, I will look at how these deci- 

sions affect the people who toil in this business every day. 

I’ll start with a brief history of college sports. You may be surprised to 

learn that there never was an age of innocence. College athletics has been 

driven by money from the day it started. 

I’ll look at the so-called "facilities arms raced’ Much of the national focus 

has been on the intense contest between Michigan, Ohio State, and Penn 

State to see who can build the biggest football stadium and pack it with 

the most avid fans every autumn weekend. But you may be surprised to 

learn that this mine-is-bigger-than-yours battle goes much deeper into the 

NCAA landscape than the schools that get national television coverage ev- 

ery week. 

The debate over coaches’ salaries is renewed every time a new record is 

set. Critics often argue that there must be something wrong when the coach 

makes more than the chemistry professor, the college president, or the gov- 

ernor. But what may surprise you is how those salaries are paid. Today, only 

about z5 percent of a coach’s salary is paid by the university. The biggest 

chunk comes from sponsors, especially broadcasters, who seem to have an 

unlimited budget when it comes to paying for sports broadcasting rights. 

I’ll look at graduation rates, which are in the spotlight again with the 
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NCAA’s new Academic Progress Rate measurement. Contrary to popular 

belief, most athletic departments have graduation rates that are about on 

par with the rest of the student body. The idea that they don’t is a common 

misperception unwittingly facilitated by a lazy media culture that doesn’t 

have the time, the energy, or the curiosity to look past the clichOs. 

When Kansas State basketball standout Michael Beasley threw his hat in 

the ring for the NBA draft, it was breaking news. What the media doesn’t 

report about are the thousands of kids who aren’t Division I athletes who 

leave school every year, for a variety of reasons. Like star athletes, some of 

these students never return to finish. And you’ll meet the academic advisers 

and athletic directors who work hard to get the kids into school, and then 

try to keep them there. 

I’ll take a look at the AAU system, which is a wholly owned subsidiary 

of the shoe companies and, many argue, irreparably broken. It ranks kids 

as young as nine, encourages a cult of personality instead of teamwork and 

fundamentals, and sets unrealistic--and unhealthy--goals and expecta- 

tions for athletes who are too young, too focused, and too self-absorbed. 

The NCAA and the NBA have w)wed to fix youth basketball, but they are 

the two entities that have gained the most from the commercialization of 

youth basketball. Therefore, are they the right partners to fix this dysfunc- 

tional system? 

And, of course, with athletic success comes pressure. Pressure to recruit. 

Pressure to sell tickets. And pressure to always win. 

Sometimes the pressure gets to be too much. Coaches direct academi- 

cally unprepared athletes to the "cake courses;’ where they’re guaranteed 

the C that will maintain their NCAA eligibility. Sometimes coaches look 

the other way and ignore a player’s abhorrent--sometimes criminal--off- 

court behavior. And, sometimes, players are paid under the table. 

You’ll also meet the reformers. The people, such as University of Oregon 

professor Nathan Tublitz, who argue that college athletics is broken beyond 

repair and is doing grave harm to the academic integrity of today’s colleges 

and universities. 

\~%ich brings us back to our original question: X,~Chy did Kansas State 

president Ion Wefald take the risk of hiring Bob Huggins? To sell some tick- 
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ets, please some alumni, and see his team on television. That should tell you 

something about the current state of college athletics and the sway it can 

hold over coaches, college presidents, students, athletes, and alumni. 

"With big bucks dangling before their eyes, maW NCAA schools find 

the temptations of success too alluring to worry about the rules;’ said noted 

sports economist Andrew Zimbalist. "Schools cheat. They cheat by arrang- 

ing to help their prospective athletes pass standardized tests. They cheat by 

providing illegal payments to their recruits. They cheat by setting up spe- 

cial rinky-dink curricula so their athletes can stay qualified. And when one 

school cheats, others feel compelled to do the same." 

The NCAA, always racing to catch up, keeps passing more rules, hoping 

to curtail it all. 

"Sometimes these rules are enforced, sometimes not;’ Zimbalist said. 

"But rarely is the penalty harsh enough to be a serious deterrent. The solu- 

tion, it turns out, is more rules." 



THE ENTERTAINMENT 
PRODUCT 

The most refreshing--and honest--person I met while researching this 

book is Phil Hughes, the associate athletic director for student services at 

Kansas State University. He clearly has no illusions about his job. And you 

may not like what he has to say. 

"My job is to protect The Entertainment Product;’ he stated matter- 

of-factly. "My job is to make sure that The Entertainment Product goes to 

class. My job is to make sure that The Entertainment Product studies. My 

job is to make sure that The Entertainment Product makes adequate aca- 

demic progress according to NCAA guidelines." 

~hat he calls ~’The Entertainment Product;’ much of the rest of the 

world calls "the student-athlete." The former phrase is brutally honest; the 

latter part of the phalanx of lies and half-truths that provide the bulwark 

of the fagade of amateurism that falsely cloaks college athletics. Hughes’s 

characterization may sound harsh, but is, in fact, the reality. Rather than 

scorn him, we should all be grateful for his candor. 

"It’s how I sleep at night;’ Hughes said. "It is who and what these kids 

are. You can hate that, you can hate the system. But at the end of the day, it’s 

who they are. They’re the raw" material in a multibillion-dollar sports and 

entertainment business. And it’s my job to protect them:’ 

Once you get past the shock of Hughes’s blunt characterization of the 

kids he oversees every day, you realize that he’s absolutely right. He’s also 

an anomaly. That’s because he’s a rare voice of sanity and honesty amid 

a nationwide army of academic advisers and tutors on campuses across 

the country who cajole, coddle, and coach these kids, most of whom have 
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no business being at a serious institution of advanced academic learning. 

Some of these academic advisers are also fighting their own institutions, 

which are more concerned with an athlete’s academic eligibility and ability 

to sell tickets than whether or not he or she is passing freshman English. 

STUDENTS FIRST, ATHLETES SECOND? 

University presidents will tell you that the kids are "students first and 

athletes second;’ but that’s a canard. In reality, most of these kids are, as 

Hughes calls them, "The Entertainment Product." They’re the raw mate- 

rial--the talent--that draws millions of avid fans to collegiate stadiums 

and arenas across the country every week. That is the cold harsh reality of 

the business of college sports today. 

Given that, Phil Hughes is not a monster. He’s a realist. 

A 198o graduate of the University of California, San Diego, Hughes has a 

master’s degree in counseling psychology from the University of Kentucky. 

And while he may sound like he’s part of the problem, he is, in fact, just a 

realist. For better or worse, he accepts his role as a small cog in a very big 

moneymaking machine. 

Hughes has been at this game for a long time. In 2009, he was enter- 

ing his thirteenth year at Kansas State. Before that, he was at the Univer- 

sity of Michigan for seven years, responsible for the athletic department’s 

student-athlete support program, which includes academic advising, aca- 

demic compliance, tutorial services, admissions tracking, faculty relations, 

and something called "academic advocacy." 

Hughes’s office at Kansas State is in the $1 million Academic Learning 

Center. It’s part of the Vanier Complex, the $2 million football facility that 

Kansas State built in 1992. It includes locker rooms, a 6,5oo-square-foot 

weight room, an athletic training room, a players’ lounge, and the Big Eight 

Room, a plu sh lounge where Kansas State signs some of its most-promising 

recruits. 

In addition to Hughes, there are six full-time counselors, six assistant 

counselors and grad assistants, and a tutoring staff of about forty-five serv- 

ing four hundred athletes. Among the services offered to K-State athletes 
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are academic advising and counseling; tutoring; assistance with writing 

skills, time management, goal setting, and computer skills; a faculty men- 

toring program; and supervised study time. The athletes also have faculty 

advisers in their chosen major. With the exception of the faculty adviser, 

there are small-group tutorial aids that are otherwise unavailable to stu- 

dents who aren’t scholarship athletes. Remarkably, despite the individual 

attention, many of these athletes never come close to graduating. But as 

is the case on hundreds of campuses across the country, Hughes and the 

administration pretend that is their goal. 

"My number one goal is keeping our kids grounded in the business at 

hand, which is competing successfully in the classroom;’ Hughes said. "It’s 

a very nuts-and-bolts activity. Kid gets up, feet hit the floor, and that kid 

has to make progress in their academic commitments and obligations, lhat 

da),. And it’s trench work. That’s what we talk with our kids about." 

While some see these personalized tutoring services as merely another 

example of the special treatment athletes are accorded their whole lives, 

Hughes understands the academic quality of the raw material he’s been 

given to work with. These kids may be gifted athletes, but many are sorely 

lacking in not only academic discipline but the very rudimentary knowl- 

edge that a high school education is supposed to provide. That’s because 

many of them have been passed along through the grades from teacher to 

teacher, all tacitly acknowledging that these kids weren’t born to learn, they 

were born to play. 

Recognizing the academic shortcomings of many of his athletes, Hughes 

does what he can while he has the kids. And although some may see it as 

special treatment, Hughes takes the very pragmatic view that it would be 

crueler to bring kids to a university the size and stature of Kansas State and 

give them all the tools they need to succeed on the playing field but then 

leave them to fend for themselves in the classroom. 

"We put ourselves in close proximity to the athlete to achieve that very 

singular goal;’ he said. "And that goal is day-to-day progress in their aca- 

demic requirements." 

Fighting Hughes and his staff all the way--even in non-revenue sports 

such as equestrianism and rowing--is an army of adults who have only one 



16 The Entertainment Product 

thing in mind: winning. This group often includes parents, coaches, men- 

tors, and friends. 

"So many of the adults only want to focus on and talk about the next 

match. Where do they rank?" Hughes said. "That’s what these kids have 

heard their whole life. We have to be the adults who say, ’How did you do 

on that chemistry test?’" 

TWO FULL-TIME JOBS 

At Kansas State, the academic advisers try to stress the importance of 

academics as soon as the athletes arrive on campus. In fact, many incoming 

freshmen come to school in June or July for minicamps and begin taking 

classes right away, in hopes that the light load of a summer session will 

better prepare them for the full course load they’re expected to take in the 

tall. 

"What we tell recruits is that being a student-athlete is like having two 

full-time jobs;’ Hughes said. "We alert them and their parents to the dif- 

ficulty in choosing this type of pathway:’ 

The athletes will have three to five hours less per day to study than other 

students, he continued, "because their second job--sports--commands so 

much time and energy. Other students can work part-time, arrange their 

own schedule. These students are told, ’Here’s what the deal is: Lift at six 

~t.~. Practice from three to six p.~. Go to classes in between. And study 

group here at seven 

Hughes said that his department has to offer student-athletes so many 

tutorial services because practice and training for their sport takes up so 

much of their day. 

"We tell recruits to look at the kids in their class to the right and left of 

them. They have five hours more a day to study than you do. How do you 

compete? That’s what we’re here to help them do. 

"We take so much of their mental and physical enerNq’ he pointed out, 

referring to the athletic department. "They have to study with us after 

they’re beat up, tired, or just plain exhausted. 

"Like it or not, these kids are elite athletes. "It is the institution that 
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chooses to be a member of the NCAA. Once you’ve made that decision, in 

order to compete athletically or in the entertainment business, you have 

to support these students so that they can survive and hopefully succeed 

academically?’ 

How exactly do they do that? 

"We make sure that their schedule fits their interests and abilities," 

Hughes answered. "We will work with them to solve any problems and any 

distractions that take away from that daily progress. We will monitor their 

academic standing and their academic performance. We offer tutorial and 

mentoring services. And we act as advocates with the university." 

While some may see that as coddling, Hughes feels that regardless of the 

help his staff gives to the athletes, at the end of the day it’s up to the indi- 

vidual athlete whether or not he or she succeeds in the classroom. 

"My program has no academic authority; and that’s a good thing;’ he 

affirmed. "Academic authority is retained in the university. My signature 

doesn’t mean anything. I don’t grant degrees. Student-athletes have to fol- 

low the procedures and protocols of every other student?’ 

Maybe so, but they definitely are getting more hands-on attention than 

many other students. For instance, all new athletes actually have a study 

partner, someone on Hughes’s staff who sits with them and does their 

homework with them ("but not for them;’ he insists). 

"We do that in order tbr us to get to know our students;’ Hughes said. "We 

need to watch them study. We need to talk with them. How’d you like Span- 

ish? How’d you do in Lit class? We have to gauge their level of motivation, 

anticipation, and their level of commitment. So we need to be with them?’ 

~hile Hughes and his staff are available to the athletes twenty-four 

hours a day, each team sets its own study-time requirements. One team 

may want athletes to have six hours of required study time per week. Others 

might only require four. Some student-athletes are self-motivated, whereas 

others may require significant handholding. 

For instance, Kansas State has a program called the Study Table, com- 

mon at many universities. Not only does it set a rigid schedule of what sub- 

ject student-athletes will stud}, and for how long, it also checks up on them 

between classes. 
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"As we do our initial screening of our student-athletes, we will assign 

them, based on need, to our daytime program;’ Hughes described. "Before 

class, between class, and after class they meet with tutors or academic men- 

tors, and they get their work done during the da}; while they have the en- 

ergy and the fi)cus to do it." 

In addition to tutoring, Hughes’s staff conducts review sessions, helps 

athletes prepare for midterm and final exams, and offers one-on-one tutor- 

ing sessions. 

"We do have tutors available in the evening, and we have tutors on call;’ 

Hughes said. "But again, this is a day-to-day slog. So we’ve found that it 

works best if the tutoring is done on a regular, scheduled, consistent basis. 

Our goal is to offer daily tutoring, not end-of-semester cramming." 

All freshmen get tutoring whether they think they need it or not. And 

it continues, "until they prove to us that they can handle the quality and 

quantity of work:’ 

ECONOMICS VERSUS ACADEMICS 

While Hughes’s fi~cus is supposed to be on academics, the economics of 

college athletics are never very far from his mind. They have to be, because 

that is the world in which the student-athletes live. Moreover, regardless 

of any legitimate concern Hughes may have for these kids, their ultimate 

focus, their whole reason tbr being on campus, is to keep the multibillion- 

dollar college sports machine running. 

"My customers are an Entertainment Product that resides within a sev- 

enteen- to twenty-two-year-old person;’ Hughes acknowledged. "And that 

is a crazy proposition:’ 

The greatest threat to that Entertainment Product is when they get ar- 

rested, test positive for steroids or street drugs, or get caught taking money 

from boosters. 

"It’s a very fragile existence for our business and for that youngster;’ said 

Hughes. "The problem at K-State, Ohio State, Michigan is that these young 

athletes are treated like celebrities by their peers. They are granted great sta- 

tus, and they have great distractions. Many youngsters seventeen to twenty- 
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two don’t handle that type of attention or status very well. Poor social and 

personal decisions are what make this whole NCAA business really tenu- 

ous. And we’ve constructed this elaborate entertainment industry with this 

cast of actors and actresses. 

"And if you think about the developmental issues of young people in 

college, regardless of whether or not they’re an athlete, those challenges 

are huge, period. Then you throb, them in front of seventy-five thousand 

screaming fans, add in the travel and the intensity of the competition, and 

prospects of the Olympics or pro sports. 

"If you think of the threats to an athletic department, the things that can 

bring down the house. If you’re losing and have to fire the coach, that’s part 

of the equation. That’s anticipated and expected. It doesn’t kill you. What 

can kill you is the behavioral decisions of the athlete. Gambling. Sexually 

assaulting someone." 

Going back to his use of the term Entertainment Product, Hughes, again, 

has a very real-world view of the world of college athletics. 

"The NCAA entertainment business is really founded on two concepts;’ 

he said. "All of these kids are amateurs. So amateurism is the cornerstone of 

this entertainment business. They’re here for the love of the school." 

The second is integrity. 

"Integrity and amateurism. It’s a house of cards;’ Hughes commented. 

"All of the NCAA legislation is based on maintaining these two false prem- 

ises. You have seventeen- to twenty-two-year-old students who don’t fit into 

those parameters and can become a threat:’ 

So how does Phil Hughes, an otherwise upstanding, decent guy, keep 

his sanity amid this crazy system that says it’s about academics but is really 

about maintaining the economic viability of college athletics? 

"You accept it for what it is;’ he said. "That’s all you can do. I’m trying to 

make an impossible equation work. It’s a dogfight every day. I relish when 

we can make it work:’ 

On the upside, Hughes considers it progress that academic tutoring fa- 

cilities are nob, part of the so-called "facilities arms race;’ in which schools 

try to outdo each other to build the most luxurious, state-of-the-art sports 

facilities. The trend, admittedly, is partly fueled by ego--"My stadium is 
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bigger and nicer than yours." But mostly these facilities are used in the bat- 

tle to lure recruits, thus the term facilities arms race. Put more simply, if I’m 

the coach at a school that has a training center with underwater treadmills, 

the newest sports-medicine treatments and techniques, and a weight room 

with seventy Nautilus machines, then maybe I can convince a recruit to 

choose my school over another that has only sixty-five Nautilus machines 

and no underwater treadmills. 

"At one point, I delivered academic support services out of a double- 

wide trailer;’ Hughes said. "I referred to it as our mobile academic unit. The 

buildings we’re seeing today for academic tutoring are a marked change 

from what they were just ten years ago:’ 

In addition to new facilities, Division I schools also are increasingly add- 

ing staff, including people like Hughes, who do nothing but make sure that 

student-athletes are worMng hard at maintaining their NCAA-mandated 

academic eligibility. In other words, at almost every college and university 

across the country, Hughes has a counterpart, worrying about the same 

problems that he does. 

NOTRE DAME DOES IT BEST 

These athletic tutoring programs are not really new, they’ve simply 

grown in size and stature over the years. Not surprisingl}; the University 

of Notre Dame, one of the few schools where athletes have a higher gradu- 

ation rate than the general student body, started the first full-fledged stu- 

dent-athlete tutoring center, in 1964. 

"Father Joyce saw what was happening with television;’ said Mike De- 

Cicco, who started the Notre Dame program and retired as the assistant 

athletic director for academic advisement in 1995. "He knew that television 

would not only bring greater exposure to college football, but also greater 

scrutiny." 

It’s that increased scrutiny, from the NCAA and every once in a while 

from the media, that has motivated schools to build these lavish academic 

tutoring centers. That wa}; when the starting tackle flunks out, the school 

can point to the million-dollar facility and say, "We gave him every oppor- 
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tunity?’ For the most part, college sports writers are all too willing to ac- 

cept that explanation and move on. In reality, the few instances of academic 

fraud that are reported every year are the tip of the iceberg, not examples of 

the effectiveness of the NCAA’s policing policies or the investigative report- 

ing skills of sycophantic sports writers. 

Notre Dame is one of the few exceptions when it comes to big-time Divi- 

sion I athletic programs. Whereas other schools have been dragged kicking 

and screaming into this new era of academic accountability, Notre Dame 

has long been committed to the academic success of its student-athletes. 

But in 1964, it was a very different world for Mike DeCicco, a Notre Dame 

grad who’d come back to South Bend to teach mechanical engineering and 

thermodynamics, and to coach the fencing team. That’s when Father Joyce, 

the school’s legendary executive vice president, called DeCicco into his of- 

rice and asked him to set up a program to monitor the academic progress of 

the football team. 

"At most," DeCicco said, "Father Joyce figured it would take an hour or 

two a day?’ 

Unsure of where to start, DeCicco began by calling the athletic directors 

at the IW League and Big Ten schools his fencers competed against. 

"I called and asked them if there was someone I could talk to about aca- 

demic advising for student-athletes;’ DeCicco recalled. "Not one of them 

said they had anyone other than a coach who might work with the admis- 

sions office to make sure that their kids would get in. That sort of thing. 

There was nothing along the line of what Father Joyce had in mind?’ 

Next, DeCicco called the other conferences. They weren’t any help, ei- 

ther. 

"The closest thing I came to what I was looking for was at the Univer- 

sity of Texas," he said. "They had an assistant coach they called ’The brain 

coach? They said he worked with the admissions office, knew who the 

coaches wanted to bring in, and made sure that the kids got in and then 

kept records of them to find out if any of them were flunking out. I talked 

to him and he didn’t have any academic contact with the student-athletes 

as far as their majors, grade point average, and so on?’ 

So DeCicco essentially had to create the Notre Dame athlete-tutoring 
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program from scratch. He started by calling every football player into his 

office and asking them a few key questions. What courses were they taking? 

What was their major? What was their grade-point average? 

One football player in particular, an Academic All American who went 

on to have a successful NFL and legal career, assured DeCicco that he was 

passing all his courses. 

A week after the interviews was Notre Dame’s Mid-Semester Report Day. 

That’s when the school sent out pink slips to every student who was failing 

a class. DeCicco had reassured Father !oyce that the football players were 

all doing well in their classes, but he wanted to double-check. So he asked 

the Registrar’s Office to send him copies of the mid-term grades for all the 

football players. He didn’t’ expect to get them until later in the afternoon, 

but when he came into his office that morning, sitting on his desk was a 

stack of pink slips an inch and a half high. On top was the pink-slip report 

for the football player who’d assured DeCicco that he was passing all his 

classes. In reality; he had a D and an F in two of his five classes. 

"I was so dejected that I simply locked the door to my office and came 

home;’ DeCicco said. "I said to my wife, ’Honey, I may be the shortest-ten- 

ured academic adviser in Christiandom." 

When he told his wife what had happened, she said, "Don’t ask the kids, 

ask the teachers:’ 

The next da); DeCicco was called into Father !oyce’s office. 

"Mike, I thought you had told me that everyone was doing so well;’ Fa- 

ther Joyce said over the top of his signature half-moon reading glasses. 

"It didn’t take an intellectual giant to recognize that it was Father Ioyce 

who’d put the stack of pink slips on my desk," DeCicco said. 

A UNIVERSITY-WIDE EFFORT 

That was the first--and last--time that DeCicco was called into Father 

Joyce’s office about the poor academic performance of any student-athletes. 

The next da~; DeCicco took his wife’s advice and began enlisting the help 

of the Notre Dame faculty in keeping track of student grades. The program 

was so successful that DeCicco’s one-man operation soon ballooned to a 
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staff of five. Today, Notre Dame is considered the gold standard when it 

comes to balancing athletics and academics. 

"Some kids were flunking because they couldn’t do the work;’ DeCicco 

said. "It wasn’t that they weren’t smart enough, but they were spending so 

much time memorizing the playbook and practicing and traveling to away 

games that it was almost impossible to keep up with their school work." 

He said he was lucky enough to have deans and department heads who 

recommended students who could tutor the athletes. 

"We ended up having sixty or seventy tutors, most of them graduate stu- 

dents who were looking for an extra buck or two;’ he said. "We had small- 

group tutoring, as well as one-on-one’ 

DeCicco also credits coaches, such as Notre Dame’s Ara Parseghian, for 

making the academic tutoring program work. 

"The success of our program, aside from getting the information we 

needed and keeping the kids on track, was dependant upon the coaches we 

had at that time;’ DeCicco said. "One of the concerns I had was what kind 

of cooperation was I going to get from the coaches. I was na’~ve enough to 

think that all the kids we recruited and brought in were intellectual giants, 

as well as good athletes. But that wasn’t the case." 

By the time DeCicco’s first class of tutored athletes graduated, the kid 

who’d had the two pink slips graduated with honors and was drafted by the 

Minnesota Vikings. A few years later, he came back to Notre Dame to finish 

his law degree. He brought two teammates with him from the Vikings who 

hadn’t completed their undergraduate work at Michigan State. And their 

first stop was DeCicco’s office. 

"They were indicative of what was going on in college football then;’ 

DeCicco said. "Too man}, young men were finishing their eligibility and 

had not completed their degree requirements.,’ 

While it’s true that graduation rates are not what they should be for all 

students, the majority of the problem seems to be with young black kids 

who shouldn’t have been admitted in the first place, DeCicco deserves 

credit for starting a program that has been copied in one form or another 

at every major university across the countr}: 

"We started by telling the kids that they had to go to class," he said. "We 
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told them that they had to take courses designed to meet their academic 

requirements. As a result, we had a very high graduation rate among our 

athletes. And still do. And it’s because of the support Notre Dame gave me. 

The coaches, the faculty, the administration, and Father Joyce. I had the 

authority to pull kids off the field." 

A few years after he started the athlete tutoring and mentoring program 

for the football team, DeCicco expanded it to include every varsity sport. 

When Title IX went into effect in 1972, academic support services were ex- 

tended to women’s teams. It has since been expanded to support staff, such 

as team managers, trainers, and graduate assistants. 

"Every sport had one or two kids who needed tutoring help;’ DeCicco 

said. "Even some of my fencers, who overall were pretty smart kids:’ 

Notre Dame also started offering summer-school classes and tutoring to 

help its student-athletes get up to speed before the start of their freshman 

semester. But the first year, DeCicco had just sLx kids sign up. 

"They thought summer school was for dummies;’ he said. "I told them 

that it wasn’t. That given all the time commitments they had to athletics, 

they needed a leg up, a head start on the other kids. When I explained it 

that wa}; they started to come." 

Today, smnmer school is required for Notre Dame pre-med students 

and others who enter particularly challenging disciplines--whether or not 

they’re athletes. Eventually, the summer tutoring program became so pop- 

ular that Notre Dame had to cap it. 

"Every school needs an academic advising program;’ said DeCicco. "It 

just makes sense, no matter how prepared or unprepared the kids are." 

Today, Notre Dame’s Academic Services for Student-Athletes is housed 

in the 67,ooo-square-feet, $14 million Coleman-Morse Center. The school 

is ranked second all-time in the number of academic All-Americans it has 

produced. And virtually every major D-I program in the country has a pro- 

gram just like the one Mike DeCicco started at Notre Dame forty years 

ago. 

Student-athletes at the University of Georgia study in a $7 million fiacil- 

ity funded by and named for Rankin M. Smith, a long-time booster and 

former owner of the Atlanta Falcons. It’s 31,ooo square feet, has a 23o-seat 
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stu@ hall, twenty tutoring rooms, sixty computer stations, and a writing 

lab. It has a nearly $1 million annual budget to pay for ten full-time staffers 

and about eighty graduate-assistant tutors. 

The University of Michigan recently spent about $15 million on a new 

student-athlete academic tutoring center. Texas A&M spent nearly $1o mil- 

lion. Richard Lapchick, director of the Institute of Diversity and Ethics in 

Sport at the University of Central Florida, said in the Winter 2oo4 newslet- 

ter for the National Center for Public Policy and Higher Education that 

these centers send"a message to the student-athletes.., that this is a prior- 

ity; they’re not just building football facilities. They’re building these cen- 

ters to help you become intelligent students--not just student-athletes:’ 

At least that’s the company line. 

NOTTHE BEST OF INTENTIONS 

Sometimes the tutoring centers are used to cover up academic short- 

comings, not cure them. In the early 198OS, when Herschel Walker was 

breaking SEC and NCAA rushing records at Georgia, the school was also 

breaking the rules. Instead of having tutors help the student-athletes study, 

they were actually doing their work for them. The whistleblower was Ian 

Kemp, a remedial studies teacher who refused to change grades for ath- 

letes to maintain their NCAA eligibility. She eventually won a $2.5 million 

lawsuit against the universit}; which fired her for exposing the widespread 

academic fraud. 

What won the case for Kemp was a secret tape she introduced during the 

trial, which featured her boss, Leroy Ervin, telling staffers,"I know for a fact 

that these kids would not be here if it were not for their utility to the insti- 

tution. They are used as a kind of raw material in the production of some 

goods to be sold as whatever product, and they get nothing in return." 

Vince Dooley, the Bulldogs’ head football coach and athletic director 

who, despite being at the center of the scandal, kept his iob, testified that 

athletes were admitted with SAT scores of less than 65o out of a possible 

1,6OO. 

"In order to be, we think, reasonably competitive, we thought that lee- 
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way was necessary;’ he said in his own defense. 

Fast forward to March lO, 1999, the day before the number seven seed 

Minnesota Golden Gophers were to open the NCAA Tournament against 

number ten Gonzaga. The St. Paul Pioneer Press reported allegations of 

massive academic fraud in the men’s basketball program. Former basketball 

office manager ]an Gangelhoff went to the paper and claimed that she had 

written over four hundred papers for at least twenty Gopher men’s basket- 

ball players. The university suspended players Antoine Broxie, Kevin Clark, 

Jason Stanford, and Miles Tarver. All allegedly had had papers written for 

them by Gangelhoff in previous seasons. 

The university negotiated a buyout of men’s basketball coach Clem 

Haskins’s contract, worth a reported $1.5 million dollars over three years. A 

year later, Haskins adnlitted that he had paid Gangelhoff $3,000 for tutor- 

ing services. He also turned his financial records over to the NCAA. By the 

time the investigation was completed, it was also learned that Haskins had 

tampered with transcripts for incoming recruits, given cash payments to 

players, ignored complaints of sexual harrassment against his players, and 

tried to convince professors to give his players inflated grades. The Univer- 

sity of Minnesota men’s basketball team was stripped of all awards and ti- 

tles dating back to the 1993-94 season. The school lost five scholarships over 

the next three seasons, had its recruiting limited, and was on NCAA proba- 

tion for four },ears. In addition to Haskins, other members of his athletic 

staff also resigned. The university returned 90 percent (about $350,0o0) of 

the profits earned by the basketball program during its appearances in the 

NCAA tournament, including the teanl’s 1997 Final Four run. 

And, of course, in 2008 we had the Florida State online music quiz scan- 

dal. To recap: about thirty Florida State football players, along with non- 

athletes, cheated on an online, open-book music exam. Graduate assistants 

who administerd the test directed students to a Web site where they could 

find the answers to all the questions. Ironically, these athletes were barred 

t?om going to the Music City Bowl in Nashville, where one of the free give- 

aways to players was an MP3 player. 
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MEDIA DISTORTION 

While these schools were clearly cheating and deserved the punishments 

that were meted out, I think it’s also fair to say that there’s some media dis- 

tortion when it comes to these academic scandals. Every minor transgres- 

sion committed by a student-athlete that is reported is almost guaranteed to 

receive front-page coverage in the local paper, and is broadcast nationwide 

by the wire services and the twenty-four-hour all-sports stations. This has 

two effects. It makes it seem as though there are more scandals than there 

actually are, and it allows the otherwise fawning sports editors and talking 

heads to declare that they cover the bad, as well as the good, of athletics. 

According to newspaper research, 85 percent of American males open to 

the sports page first. According to the University of Oregon, about 70 per- 

cent of its media mentions were sports-related. The remainder were alumni 

and faculty obituaries. 

It’s also important to point out that there are other students on campus 

besides athletes who receive what could be considered special treatment. 

The general public usually doesn’t read about these kids because the lo- 

cal paper and the national networks don’t cover, for example, the Indiana 

School of Music and Dance as closely as they do Indiana basketball. 

A good case in point is Grace McLoughlin, a name that I’m sure doesn’t 

ring any bells with 99 percent of you reading this book. At 5’7" and ~2o 

pounds, she was one of the top recruits in the country in 2008. She’s been 

practicing her discipline since she was four. She has spent nearly every 

summer at elite camps and has traveled across the country to perform and 

train. Is she a gymnast? A swimmer? One of the growing number of high- 

profile women’s lacrosse players? No she’s a ballerina. 

In early 2008, she was being wooed heavily by the University of Indiana’s 

Jacobs School of Music, one of the most prestigious performance arts pro- 

grams in the county. Yet while the press corps for the entire state of Indiana 

was busy writing about the recruiting scandal surrounding Indiana men’s 

basketball coach Kelvin Sampson, what went mostly unnoticed was the hir- 

ing of Michael Vernon as chairman of Indiana’s ballet department. Vernon 
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is easily as important to the world of ballet as Sampson is to the world of 

basketball. 

Michael Vernon studied at the Nesta Brooking School of Ballet and 

the Royal Ballet School in London. Before coming to New" York in 1976 to 

join the Eglevsky Ballet as a ballet master and resident choreographer, he 

performed regularly with the Royal Ballet, the Royal Opera Ballet, and the 

London Festival Ballet. 

Vernon continues to teach classes at New York-based Steps, works regu- 

larly for the Manhattan Dance Project, and is artistic adviser to the Ballet 

School of Stamford. Since 2000, he has taught and choreographed the bal- 

let company and ballet school at the Chautauqua Institute in western up- 

state New ~rk. These are some of the camps and companies where Grace 

McLoughlin has danced for Vernon, and he is the reason she applied to the 

Jacobs school. 

Of course, you didn’t read about Ms. McLoughlin or Mr. Vernon on the 

front page of the Indianapolis Star or even the Bloomington Herald Times. 

That’s because they don’t fill thirty-thousand-seat arenas and generate mil- 

lions of dollars in televiskm revenue for the school. But looking at what 

could arguably be conceived as the prMleged world that McLoughlin in- 

habited (she ultimately ended up dancing in Los Angeles), her high school 

class schedule and the special treatment she received weren’t much differ- 

ent than those accorded to star football and basketball players. 

She went to the exclusive Performance Children’s School on Manhattan’s 

Upper West Side, which is purposely just steps from the Juilliard School 

of Music and Lincoln Center. She was part of the Guided Study program, 

which allows gifted performers to have tailor-made schedules to accommo- 

date their practice sessions and performances. 

"I can only be in school about three periods a day, and I have sb: classes;’ 

she said. "So a lot of times I take a class and never actually attend class in 

school. I meet teachers after school, take tests online." 

If she were the starting forward for Erasmus Hall High School in Brook- 

lyn, those revelations alone would be worthy of a front-page expose in the 

New York Times. But because she was a ballerina and not a ballplayer, as a 

society we’re not as appalled. 
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McLoughlin wasn’t alone. The Performance Children’s School has doz- 

ens of students who are accomplished actors, actresses, dancers, and musi- 

cians. And they’re all accorded the sort of academic freedom and fle~bility 

that McLoughlin had. 

"A lot of the kids are equestrians who leave school from December to 

May to do the Florida circuit;’ she said. "They get all their assignments on- 

line and turn in their homework by email." 

Another one of her classmates composed the score for the ~oo8 Summer 

Olympics in Beijing. 

On a typical Monday, McLoughlin went to school for just two periods-- 

Advanced Physics and English--and then walked five blocks to dance for 

a few hours. She went back to school late in the afternoon to meet with 

teachers and catch up on her assignments. 

When she wasn’t dancing in a show with one of the local dance com- 

panies, she spent about fifteen hours a week in dance classes outside of 

school. 

"That doesn’t include Pilates classes or seminars;’ she said. "During re- 

hearsals or workshops, I add about two hours a day to my dance schedule 

and three hours on Saturday." 

All of her homework assignments were posted online. 

"Sometimes I go in to take a test, but the teachers are pretty great about 

extensions and giving me as much time as I need;’ she said. 

Again, if McLoughlin were a student-athlete and this story came out, her 

face would have been plastered on the front of every sports section in the 

country. The headlines would have read "Only Goes to Half Her Classes" or 

"Spends More Time Practicing Than in School." 

My point is not to dismiss the special treatment that athletes get. The 

job of starting quarterback or point guard at a maior Division I university 

comes with privileges and special accommodations that every freshman 

would love to have, including personalized one-on-one tutoring. My point 

is that for all that is wrong with college athletics today and the star status it 

gives to its top players, there is a media magnifying glass that inflates every 

academic transgression by a student-athlete that is uncovered. And often- 

times, the coverage is disproportionate to the crime. One of the reasons I 
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think these episodes are so distorted is to give cover to lazy sports reporters 

who not only don’t work very hard at uncovering NCAA academic and 

recruiting violations but couldn’t care less whether or not the student-ath- 

letes had the minimal SAT scores and grades that were required of every 

other student, or are passing remedial English that should have been taught 

in junior high. In fact, I would argue that many of these sports reporters 

who are turning a blind eye to corruption and cheating are actually aiding 

and abetting what’s essentially a criminal enterprise. Furthermore, it is the 

six or ten pages of daily sports coverage in newspapers that is part of the 

media frenzy that actually helps schools cash such big checks for media 

rights and endorsement deals. 

It’s all part of the dysfunctional system of college athletics. And while 

today the money is bigger and more influential than ever, this atmosphere 

has been around since the earliest days of college athletics. 



AN INAUSPICIOUS 
BEGINNING 

The first thing you should realize is that there never was a "golden age" of col- 

lege athletics. It never existed. There never was a time when it was all about 

virginal cheerleaders in tight-fitting sweaters that never came off in the back 

seats of cars. Pep rallies were never just about school spirit. Playing your best 

and demonstrating good sportsmanship never supplanted the ultimate goal of 

winning. In short, college athletics has been corrupt since the day it was born. 

The curriculum at most colleges and universities has included some sort 

of physical fitness regimen since the day they opened their doors. The Ivy 

League schools copied the model that was used at the elite boarding schools 

in England. Sometimes these athletic activities included inter-squad scrim- 

mages in track and field, rugby, and a brutish form of European soccer that 

eventually became known as American football. 

The most violent form of the game was played in the early 19th century 

on the first Monday of every fall term at Harvard. The sophomores would 

play the freshman in a soccer-style football game that became known as 

Bloody Monday. 

"The game consisted of two opposing gangs of as many as lOO boys alter- 

nately rushing toward or running away from one another with no thought 

in mind other than to injure the opposing class as much as possible;’ wrote 

Francis X. Dealy Jr. in his excellent book, Win at At,y Cost. 

ROWING 

lVlany sports historians peg the start of organized intercollegiate athletics 

to the 1852 rowing contest between Harvard and Yale on New Hampshire’s 
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Lake Winnipesaukee. Why not Boston’s Charles River? Because, like much 

of college athletics today, the extent was a commercial endeavor first and an 

athletic competition second. 

The match was the brainchild of James Elldns, superintendent of the Bos- 

ton-Concord-Montreal Railroad. Billed as a rowing event, it really was 

meant to increase ridership on the railroad. Both teams were given free 

transportation, along with lavish gifts and unlimited alcohol. The several 

thousand spectators who followed the teams to the New Hampshire coun- 

tryside-arguably America?s first boosters--paid their own 

Both teams were so drunk by the start of the race that it’s a wonder they 

could compete. The contest had to be delayed an hour so they could sober 

up. The Harvard squad did this best, and rowed its shell, Oneida, across the 

finish line ten lengths ahead of Yale. Presidential aspirant General Franklin 

Pierce was in attendance, and presented the Harvard rowers with prizes 

valued at more than $5oo, including gold-leafed oars and jeweled trophies 

from Tiffany & Co. 

This contest--and the under-the-table money surrounding it--is em- 

blematic of the world of college athletics in the 19th and early 2oth century. 

That world was dominated by the Ivy League, and the sport of choice was 

football. Today, of course, the IW League has been relegated to second-class 

citizenship in the high-dollar world of college athletics. Unlike its more- 

monied, more-commercial, and more-successful rivals in the Big Ten and 

the SEC, the Ivy League actually expects its athletes to be students first and 

athletes second. The starting quarterback at Cornell and the left guard at 

Dartmouth not only have to have serious SAT scores and solid high school 

grades in real classes such as trigonometry and advance placement physics, 

they’re also expected to pursue a serious college major. But in the mid- to 

late-19th century, long before the Ivy League eschewed the corrupting influ- 

ence of athletic scholarships and postseason bowl mone~; the Harvard-Yale 

rivalry was the most intense in the country. 

In the 186OS, as many as twenty-five thousand spectators would line the 

banks of the Charles River to watch a Harvard-Yale crew race. The race was 

almost an afterthought. The event was a collegiate bacchanalia akin to the 

toga party in Animal House. There was heavy drinking and taunting cheers 
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and jeers, and betting was rampant. It was, in short, a complete departure 

from the English boarding school system that these events were designed 

to mimic. The U.S. collegiate rivalries quickly devolved into something 

very different. While the English saw sport as a healthy way to build strong 

bodies along with strong minds, in America sports quickly became--for 

many--all that mattered on college campuses. 

"America was too free-wheeling and too competitive for its colleges to 

continue the chivalrous British tradition of playing sport for fun;’ wrote 

Dealy. "The stride America had made, when applied to intercollegiate ath- 

letics, meant an all-or-nothing preoccupation with winning. The Harvard- 

Yale competition, for example, determined far more than which school 

had the fastest shell. Judging from the intensity of the spectators and the 

participants, the stakes included which school had the more beautiful cam- 

pus, the smarter facult}; the brighter student body and the more successful 

alumni?’ 

Nineteenth-century Harvard philosophy professor George Santayana 

echoed these sentiments when he said, "In athletics, as in all performances, 

only winning is interesting. The rest has value only as leading to it or re- 

flecting it?’ 

In 1855, three years after that first commercial collegiate sports spectacle 

on Lake Winnipesaukee, the first known college athletic eligibility violation 

occurred. The Harvard coxswain was an alumnus, not a student. 

Despite the culture of corruption that surrounded college sports from 

its very inception, college presidents and alumni associations quickly em- 

braced athletics as a way to spread the name and enhance the reputations 

of their schools, and to curry almnni favor and donations. In other words, 

from 1855 in New" England to 2007 in Manhattan, Kansas, not much has 

changed. 

"[You have] done more to make Columbia known than all your prede- 

cessors;’ President Harry Barnard told the Columbia crew team after an 

important victory. "Little was ~known about Columbia one month ago;’ he 

said, "but today wherever the telegraph cable extends, the existence of Co- 

lumbia College is known and respected?’ 
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BASEBALL 

The first intercollegiate baseball game took place in 1859. Amherst beat 

Williams, 73 to 32. 

During the Civil War, Confederate and Union soldiers often played base- 

ball to pass the "hurry up and wait" hours that are common in the mili- 

tary-even in wartime. After the war, those that still had all their limbs took 

their love of baseball to the college campus. By the end of the 186OS, college 

baseball held the same prominence as Major League Baseball does today. 

As a result, no one said a word a decade later when Lee Richmond helped 

Brown beat Yale, 3 to 2, in the 1878 college championships. Richmond was a 

professional player with the Worcester Sentinels. Harvard’s Walter Clarkson 

was also a pro baseball player who regularly suited up for college games. 

Only after he helped the Crimson beat Yale five times did the Harvard Ath- 

letic Committee throw him off the team. 

The Ivy League schools not only used professional players, they protected 

their students’ academic eligibility by creating special schools and courses 

just for them. For instance, many Harvard players attended the "scientific 

school;’ which, despite the name, was much easier than the general college. 

It wasn’t until the 192os, when Babe Ruth propelled professional baseball to 

the forefront of the national consciousness, that colleges began to question 

the use of professional players. 

"Fm not only saying it is right for a man to play summer baseball for 

money, but I am going further than that;’ said Clarkson College president G. 

Stanley Hall. "He is failing in his duty to himself and to the world if he does 

not take advantage of his God-given talent to use it to the best of his ability." 

FOOTBALL 

The first intercollegiate football game was played on November 6, 1869. 

Rutgers beat Princeton, 6 to 4. There were ten freshmen on the Rutgers 

squad, three of whom were flunking algebra. Unlike the uncontrolled chaos 

that was Bloody Monday on the Harvard quad, in this game each team was 

limited to twenty-five players. 
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Three years later, Harvard played McGill UnNersity in a game that 

marked the first time that college sports teams wore uniforms. The Harvard 

players wore bandanas and sweaters in the school colors. McGill wore white 

du ck trousers that eventually morphed into knee-length football pants, and 

turbans that eventually became helmets. In the latter half of the century; 

football began to spread to the Midwest. In 1879, the University of Michigan 

beat Racine (later the University of Wisconsin), 1 to o. 

Although there were a few programs sprinkled across the country; in the 

late 19th century football was very much an eastern sport. That’s because 

Walter Chauncey Camp took the game that was a cross between soccer and 

rugby and made it the American football that we know today. Known as 

the "Father of American Football;’ Camp played football for Yale from ~877 

through 1882. He was team captain in 1878, 1879, and 1881. He played four 

years as an undergraduate student and two years while in medical school, 

before becoming Yale’s first head football coach, a position he held until 

191o. Along the way, he introduced two of the most significant develop- 

ments in the evolution of American football: the line of scrimmage and the 

down system. 

Before Camp came along, football was very much like rugby, with play 

centered around a scrmn, in which each team fought for possession of the 

ball. Camp’s line of scrimmage not only made play more orderly but also 

gave possession of the ball to one team, thus creating offense and defense. 

He also created the down system, which initially consisted of three chances 

to move the ball five yards. If the team with the ball failed, the other team 

took over. There were no punts. 

With these new rules came new" strategies. Teams developed specialized 

positions and plays that were integral to moving the ball downfield. The 

most deadly was the flying wedge, which was developed by Boston busi- 

nessman Lorin E Deland and was just as it sounds. The offensive line would 

lock arms and form a wedge, knocking down and stepping over anyone 

who got in its way. The flying wedge was basically an adaptation of the Na- 

poleonic military strategy of concentrating force to pummel an enemy into 

submission. It worked almost as effectively on the football field as it did on 

the battlefield. In 1894, the Boston Globe reported twelve college football 
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deaths, up from seven the year before, many of them attributed to the use 

of the flying wedge. 

Despite this deadly turn in tactics, football continued to grow in pop- 

ularity. By the mid-189os, more than 12o schools had football teams. But 

Camp set a won-loss record that stands to this day. From 1875 to 19o9, Yale’s 

football team had an incredible record of 28o-14. The 1888 team under 

Camp scored 698 points and shut out every opponent. 

The one thing that kept college football from growing into the nation- 

wide sport we know today was the sheer size of the United States. Traveling 

across the country in the late 19th century--before college athletic teams 

had their own private jets--was no easy thing. When Michigan invited 

Cornell to Ann Arbor for a football game, Cornell president Andrew D. 

White said, "I will not permit thirty men to travel four hundred miles just 

to agitate a bag of wind." 

In addition to travel restrictions, you have to remember that much of the 

U.S. population was still concentrated east of the Appalachians. Therefore, 

the biggest game of the }rear was typically an IW League match-up played 

on Thanksgiving Day at New ~)rk’s Polo Grounds before forty thousand 

screaming fans. But as football grew in stature and popularity, teams began 

to build their own stadiums. In 19o3, Harvard built a thirty-thousand-seat 

football stadium. Four years later, the Yale Bowl, which can hold a whop- 

ping eighty thousand fans, went up in New" Haven. The stadium sold out for 

all six home games, and the school grossed $16,ooo, or more than $325,000 

in 2008 dollars. 

WINNING~AND MONEY~IS EVERYTHING 

Almost as soon as schools started to build football stadiums and reap 

significant revenue from college football, some began to question it. Many 

wondered if such a brutal sport had a place on the college campus. In 1889, 

Harvard president Charles Eliot studied the relationship between grades 

and football. He found that freshman football players had nearly four times 

as many D’s and F’s as A’s and B’s as the average student. And the increasing 

number of deaths from the flying wedge and other brutal tactics brought 
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even more scrutiny to the game. Politicians and college presidents called for 

a thorough investigation into the toll football was taking on college athletes 

and academics. The presidents of Harvard, Princeton, and Yale, the college 

football powerhouses of the day, quickly agreed to try to rein in football, 

but the fix was in before the committee held its first meeting. That’s be- 

cause Walter Camp was selected to head up the investigation. 

Camp produced a report for all to read, but it only highlighted the ben- 

efits of college football. He purposely left out the fact that one in five play- 

ers was permanently maimed from playing college football and that about 

twenty players a )rear were killed playing the game. Indeed, the Boston Globe 

estimated that from 188o to 19o5 there were 33o deaths and 1,149 serious 

injuries that were a direct result of college football. Camp’s report was, in 

effect, a complete whitewash--and it went ahnost unchallenged. Indeed, 

none other than Senator Henry Cabot Lodge defended football as being an 

essential part of the collegiate experience. 

"Winning in American college football meant the chance to prove some- 

thing: virility, social worthiness or elitism;’ wrote Francis Dealy. "No other 

activity could counter the image of a bookish and effete college student 

better than football, a real man’s sport. No other activity could bolster a 

nation’s virility." 

Some schools had modest success establishing faculty committees to 

oversee athletics. But they were the exception. These committees often were 

heavily influenced by the money, power, and esteem that athletic programs 

brought to a university--even at the turn of the 2oth century. And more 

often than not, the committees set up to rein in athletics were populated by 

wealthy (and influential) alumni who were mostly sympathetic to athletics. 

Many times, faculty advisers were nothing more than a token presence on 

these committees. 

A good example was Harvard’s so-called Board of Overseers. In ~897, 

it tried for the third time in six years to ban football. In the end, influen- 

tial almnni, including future president Teddy Roosevelt, saved the sport. 

At about the same time, Dartmouth almnni took over the faculty athletics 

commission and used their own money--for facilities, coaches, and pay- 

ola--to transform Dartmouth from a perennial loser into a football pow- 
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erhouse. Similarly, Yale had a secret, alumni-funded $1oo,ooo slush fund 

for the football team. Some of the money was used by Walter Camp to send 

Yale football captain James Hogan on a two-week, all-expenses-paid trip to 

the Caribbean. 

This type of corruption--and payola--was rampant throughout college 

athletics at the turn of the century. In 1896, Lafayette College recruited an 

all-star tackle named Fielding Yost (no relation). There was just one prob- 

lem. He was already a student at West Virginia University. That didn’t mat- 

ter. Lafayette just needed him to enroll for one week, so that he could help 

them end Penn’s thirty-six-game winning streak. He did just that, leading 

Lafayette to a 6 to 4 victory. After the game was over, Yost went back to 

Morgantown. Ironically, he went on to become one of the most legendary 

athletic directors of all time. He built Michigan into an NCAA powerhouse 

in the early 2oth century. Toda}; the Michigan hockey team plays its games 

at the Yost Ice Arena. I’ll bet few Wolverine fans know--or care--that he 

began his college career as a hired gun, all too willing to bend the rules. 

As mentioned, Yale used its $~oo,ooo slush fund to pay star players such 

as tackle James Hogan. His compensation package included free tuition, 

meals, a suite in Vanderbilt Hall, a monopoly on the sale of game score- 

cards, and a job with the American Tobacco Company. With the exception 

of the last two items, this sounds like a typical athletic scholarship today. 

While many readers may be appalled that an institution of Yale’s aca- 

demic repute would have a football slush fund, it was simple economics. 

The Princeton-Yale game typically drew forty thousand fans and generated 

revenues of more than $25,ooo. Yale didn’t see this as cheating but rather 

the cost of doing business. 

And Yale wasn’t alone. Again, college sports at the turn of the 2oth cen- 

tury was dominated by the iW League. Princeton president Woodrow Wil- 

son, who would go on to lead the United States to victory in World War I 

and found the League of Nations, said in 189o, "Princeton is noted in this 

wide world for three things: Football, baseball, and collegiate instruction." 

While many college administrators became enthralled with the noto- 

riety (and revenues) that came with big-time college athletics, others saw 
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what it was doing to the credibility of some of the nation’s most esteemed 

academic institutions. 

"Colleges are presenting themselves to the public, educated and unedu- 

cated alike, as places of mere physical sport and not as educational training 

institutions;’ bemoaned Harvard president Charles Eliot. 

When football coaches’ salaries began to eclipse those of the leading pro- 

lessors, there were people who tried to reign in college athletics. But it was 

mostly a futile effort. In the 188os, several Harvard committees--made up 

mostly of academics--tried to ban football altogether. While their cause 

was righteous, they were always defeated by the might of the alumni as- 

sociation. In 1895, the Big Ten voted to restrict the use of freshmen and 

graduate students. ~v%q~en the Ivy League failed to follow its reforms, and the 

Big Ten started to lose ground financially and competitively, it rescinded 

the rule. In short, the financial lure of athletics was too much for even the 

most principled institutions. It prompted Cornell (Iowa) College President 

Wi F. King to correctly observe in 1893 that "The hot competition in these 

games stimulates certain unfortunate practices, such as the admission of 

professionals into college as nominal students at the expense of the team, 

tendencies to betting, the limitation of the benefits of the game to a very 

few persons, and with these the interest is too intense to be compatible with 

educational advantages." 

THE REFORMERS LOSE 

In 19o5, President Ted@ Roosevelt summoned the presidents of Har- 

vard, Princeton, and Yale to the ¥\qaite House to discuss the brutality of 

college football (Roosevelt’s son had recently broken his nose in a Harvard 

football game). He threatened to forever ban football if something wasn’t 

done to remedy the situation. On Dec. 28, 19o5, at a meeting hosted by 

New York University president Henry MacCracken, the Intercollegiate Ath- 

letic Association of the United States (IAAUS) was founded, with sixty-two 

member schools. It would later become the National Collegiate Athletic As- 

sociation. But like so many reform efforts of the past, the NCAA was not 
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the answer to the problems that plagued college athletics. If anything, it 

only made things worse. Yes, there were modest rules changes, but with the 

advent of the NCAA, college football went boom, not bust. 

From 192o to 194o, more than forty new large stadiums were built to ac- 

commodate rapidly growing attendance at college football games. 

"Popularity and greater investments only made winning more impor- 

tant;’ wrote noted sports economist Andrew Zimbalist in his excellent 

book, Unpaid Professionals: Commercialism and Conflict in Big-Time College 

Sports. "Cheating and financial scandals abounded. 

Indeed, if the 19th century was noted for its under-the-table payments to 

athletes and the sheer brutality of college football, the 2oth century marked 

the beginning of the media’s love affair with college sports. Viewed more 

harshly; it also marked the beginning of the lavish pro-sports coverage that 

dominates local and national newspapers today, taken to a high art form 

by the twenty-four-hour all-sports channels and magazines such as Sports 

Illustrated, which long ago abandoned any facade of journalistic objectivity 

(if there ever was such a thing). 

The burgeoning corruption of college athletics was well documented in 

a 1929 report issued by the Carnegie Commission. According to the report, 

three quarters of the 112 programs that were studied were in violation of the 

NCAA rules and the principles of amateurism. 

The primary problem, the Carnegie Commission concluded, was com- 

mercialization: "An interlocking network that included expanded press 

coverage, public interest, alumni involvement and recruiting abuses?’ 

The damning report went on to say that the primary victim of the com- 

mercialization of college athletics was "the student-athlete in particular, the 

diminishing of edu cational and intellectual valu es in general. Also, stu dents 

(including non-athletes) were the losers because they had been denied their 

rightful involvement in sports:’ 

If this sounds familiar, you’re not mistaken. The problem that plagued 

college athletics in the 193os--namely the corruption of rampant commer- 

cialism-is what plagues it today. The only difference is that the money at 

risk today has grown exponentially t¥om the 193os. Whereas college sports 
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revenues in the 193os were measured in the tens of thousands, today they’re 

measured in the hundreds of millions. 

The net result--a thesis that will be repeated and defended throughout 

this book--is that there’s much more at stake today. Therefore it has be- 

come all the more important for the NCAA and its member institutions to 

perpetuate the fagade of amateurism that was a blatant lie at the turn of the 

2oth century, and doubly so today. Moreover, not only have the NCAA and 

its member schools done little to try to curb this culture of corruption that 

infects college athletics today, they can rightly be seen as vigorously advanc- 

ing the college-athletics revenue model that’s the driving force behind the 

corruption. 

In 1931, University of Chicago president Robert Hutchins, long a critic of 

the NCAA and college athletics in general, nailed it when he wrote, "Col- 

lege is not a great athletic association and social club, in which provision is 

made, merely incidentally, for intellectual activity on the part of the physi- 

cally and socially unfit. College is an association of scholars in which provi- 

sion is made for the development of traits and powers which must be culti- 

vated, in addition to those which are purely intellectual, if one is to become 

a well-balanced and useful member of any community?’ 

In 1939, the University of Chicago dropped its football program. A few 

)rears later, the football locker room was converted into the secret labora- 

tory that developed the atom bomb. C. ~( Watson, a retired Army intel- 

ligence officer, former college history professor, and 1958 graduate of The 

Citadel, once said famously, "As I recall, the University of Chicago doesn’t 

have a football team. They just have the Manhattan Project?’ 

Indeed. 

ABSOLUTE POWER CORRUPTS ABSOLUTELY 

But as college football continued to grow, the abuses only got larger and 

more blatant. Not even the hardship of World War II could curtail it. In 

fact, the war was used as an excuse to expand--not curtail--cheating and 

rules violations. The military’s demand for college-age players intensified 
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the recruiting of top high school athletes--regardless of their academic re- 

cords. Schools also relaxed substitution rules and, for the first tinle, many 

developed a platoon system in which players were designated offense or de- 

fense; they didn’t play both sides of the ball. All of this prompted New York 

Herald Tribune sports editor Stanley Woodward to write in 1946, "When 

it comes to chicanery, double-dealing, and undercover work behind the 

scenes, big-time college football is in a class by itself." 

"Should the Carnegie Foundation launch an investigation of college 

football right now;’ he continued, "the mild breaches of etiquette uncov- 

ered [in the 1929 report] would assume a remote innocence which would 

only cause snickers among the post-war pirates:’ 

Not much has changed today. Despite round after round of reform 

aimed at curbing cheating and upholding academic standards, the NCAA 

has been the proverbial Dutch boy with his finger in the dike. In 1986, the 

NCAA introduced Proposition 48, which set minimum academic standards 

for college athletes. In short, the NCAA was policing the admissions pro- 

cess, in effect saying that it was no longer up to the institutions themselves 

to determine if a kid could be admitted or not. The measure drew loud pro- 

tests from black coaches, especially basketball coaches John Thompson at 

Georgetown and John Chaney of Temple. They claimed that Proposition 48 

was unfair to black athletes because ongoing institutional racial discrimi- 

nation didn’t guarantee black students the same elementary and secondary 

educational opportunities as their white counterparts. When Proposition 

16 was introduced ten },ears later, they went ballistic, threatening to boycott 

games. 

High school graduates who did not meet Proposition 16’s requirements 

were precluded from participating in intercollegiate competition and often 

were denied athletic scholarships. To qualify, for full eligibility, student-ath- 

letes had to have a 2.o grade-point average (GPA) in thirteen approved aca- 

demic "core" courses and an SAT score of lOlO or a combined ACT score of 

86. But there was a fudge factor. Students with lower test scores could still 

qualify if they had higher core-course GPAs. The minimum test score for 

students with a GPA of 2.5 or higher was 820 SAT/68 ACT. 

Thompson, Chaney, and others argued that the use of the SAT cut-off 
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score also was racially biased because blacks failed to reach it in markedly 

higher proportions than whites. Thompson said poor minority kids were at 

a disadvantage because they had to take the "mainstream-oriented" SAT. 

"Certain kids require individual assessment;’ he said, obviously referring 

to his starting five. "Some urban schools cater to poor kids, low-income 

kids, black and white. To put everybody on the same playing field is just 

crazy." 

Chaney argued in a Ne~’ York Times op-ed that Proposition 16 excluded 

kids who could make it in college with help. He offered one of his own 

players, Rasheed Brokenborough, as an example of a poor black kid raised 

on the wrong side of the tracks in Philadelphia who scored too low on the 

SAT to be even a partial qualifier. 

"That meant we could not provide him with any scholarship mone}; 

much as he needed it, during his t?eshman year, and he had to accumulate 

24 credits or face expulsion;’ Chaney wrote. "Rasheed was a serious student 

and finished his course work in four years plus summer school:’ 

Brokenborough went on to teach in the Philadelphia schools, but was 

"deeply in debt;’ Chaney said. "He was punished for a crime he did not 

commit." 

The NCAA developed new eligibility standards in 2002 that initially re- 

quired high school students to successfully complete fourteen core courses 

in English, history, the sciences, and mathematics with at least a 2.0 grade- 

point average. In subsequent years, it increased to sixteen core courses. The 

NCAA also created the NCAA Initial-Eligibility Clearinghouse, which ap- 

proved these high school core courses and test scores. In other words, if 

a kid didn’t clear the Clearinghouse, he was ineligible to pla}; even if the 

school thought he was academically qualified. 

The new standards also require that college freshmen complete twenty- 

four hours of course work and have at least a ~.8 grade-point average. In 

addition, they call for completion of 40, 60, and 80 percent of the require- 

ments for a degree by the end of collegiate years two, three, and four. 

In 2005, the NCAA also introduced a new formula for the Graduation 

Success Rate (GSR), which measures the percentage of student-athletes 

who graduate. The old measurement was unfair, schools argued, because 
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they were penalized for students who left in good academic standing either 

to transfer to another school or go to the pros. The newest six-year rolling 

average adjusts for this. So when you see a school report its GSR in 2008, 

you’re really seeing how successful they were at graduating student-athletes 

who were freshmen in 2002. 

The latest measurement of an athlete’s academic success is the Academic 

Progress Rate (APR). Introduced in 2004, it was, contrary to the GSR, de- 

signed to give a more real-time measurement of a student-athlete’s aca- 

demic progress. One point is awarded each term to each scholarship stu- 

dent-athlete who meets academic-eligibility standards and an additional 

point is awarded if they remain with the institution. A team’s APR is the 

total points earned by the team at a given time divided by the total points 

possible. A cutoff score of 925 corresponds to an anticipated graduation 

rate of about 65 percent, according to the NCAA. Teams that fall below the 

cutoff score on a statistically significant basis are subject to instantaneous 

penalties that become increasingly harsher if a school doesn’t improve the 

academic progress of its athletes. These least painful penalties started after 

two years’ worth of data were collected and took effect the following aca- 

demic year. Teams that habitually failed to meet the cutoff could be subject 

to historical penalties, which began to be assessed in the 2008-9 school year. 

Historical penalties may include additional scholarship reductions, recruit- 

ing restrictions, or being barred from postseason competition, including 

bowl games. 

But on the eve of the implementation of the harsher penalties, guess 

what was the hottest topic of discussion at Street and Smith’s Sports Busi- 

ness Journal’s Collegiate Athletics seminar in New York in December zoo7? 

You guessed it: reforming APR. 

Pushing hard against proposals to water down penalties for habitually 

underperforming athletes were people such as Dr. Nathan Tublitz. When 

Dr. Tublitz isn’t teaching neurobiology at the University of Oregon, he’s 

co-chairman of the Coalition on Intercollegiate Athletics, a group of fifty- 

six Division 1 faculty senates whose primary mission is to remind college 

presidents, athletic directors, and coaches that the kids at center court dur- 

ing March Madness are supposed to be students first and athletes second. 
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That’s a quaint notion in an era when CBS is paying $6.1 billion for the 

broadcast rights to March Madness. 

"The GSR and APR are, potentially, very effective tools to improve aca- 

demic standards and to allow student-athletes to achieve their educational 

goals;’ Dr. Tublitz said in a recent phone interview. "The key, of course, is in 

the implementation and enforcement of penalties that follow from schools 

that don’t meet the standards." 

In short, Dr. Tublitz is concerned that the APR--like many of the rules 

that govern recruiting, scholarships, and eligibility--will become for 

schools just another game of"catch us if you can." Furthermore, he wor- 

ries that as the APR’s true consequences are realized, schools will lobby the 

NCAA to water it down or make exceptions. 

"When the data came out [in 2oo7] and the trends were becoming 

clearer, the NCAA pointed out publicly that they were expecting 45 percent 

of basketball teams, 40 percent of football teams, and 35 percent of all teams 

in Division I to be penalized under APR;’ Dr. Tublitz said. "The question 

is whether the NCAA will penalize all those teams that do not meet mini- 

mum APR benchmarks:’ 

On average, Division I schools in 2008 were graduating about 77 percent 

of their athletes, according to the NCAA. But the nmnbers ran the gamut. 

For instance, looking at the Associated Press Top 25 for the week of March 

lO, 2oo8, number one North Carolina graduated 86 percent of its basket- 

ball players using the NCAA’s GSR measure, while number two Memphis 

graduated just 40 percent. Looking at the APR, the more real-time measure, 

North Carolina scored 993, well above the minimum requirement of 925. 

Memphis, by contrast, had an APR of just 916, which would result in penal- 

ties under the NCAA’s new rules. 

For its part, the NCAA insists that it’s serious about enforcing the new 

standards, regardless of a team’s national ranking. 

"This is a real-time measure that has a component of accountability 

that’s tied to consequences;’ said Kevin Lennon, the NCAA’s vice president 

for membership services. "That’s unique. We have not had this before." 

Mr. Lennon also said that the new penalties would carry % broader rec- 

ognition" for teams that perform poorly in the classroom. 
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"We feel that under these new" measures, they’ll want to avoid being la- 

beled as underperforming;’ he said. "And they want to avoid the penalties 

that will impact their ability to compete." 

Dr. Tublitz concedes that there’s only so much that the NCAA can do. 

The bigger problem is with a sports-mad American culture that doesn’t 

care how college athletes are admitted, if they graduate, or if they ever make 

it to the NBA. All that most fans care about, he says, is winning champion- 

ships--whatever the cost. 

"You have to stop the drift away from academics, and our universities 

are the standard-bearers for maintaining academic standards;’ Dr. Tublitz 

said. "Thus it seems appropriate for our universities to be the first in line to 

say we should reverse this cultural trend and not continue to look the other 

way when students are accepted primarily for their athletic prowess." 

More important, schools aren’t doing these kids any favors by admitting 

them when it’s unlikely that they will succeed academically. 

"We bring in seventeen-year-old kids, some of them from the inner city," 

Tublitz said. "We wine and dine them. They have female chaperones. We 

put them up in fancy hotels. They come here and see an incredibly fancy 

locker room with individual TV screens, air conditioning, and videogames. 

They go in and see the newT football stadium and the new" $200 million bas- 

ketball arena. They see a medical training facility that is stunningly beauti- 

ful with waterfalls, treadmill pools, and state-of-the-art medical and dental 

equipment. 

"They come here and are treated like royalty;’ he continued. "Until they 

break a leg or get put on the second string and then they get set aside. Many 

don’t earn a degree. They don’t have the training or the skills to be indepen- 

dent after they leave the university. They’re lost." 

Indeed, only about 3 percent of high school basketball players will get a 

Division I scholarship. And less than 2 percent of those who do will have a 

meaningful NBA career. 

"~hat about the 97 percent?" Dr. Tublitz asks. "We need to give them the 

tools to succeed beyond athletics, and we’re not doing that." 

And, of course, many of these kids are At¥ican-Americans t¥om poor 

social circumstances. 
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"It’s no coincidence that basketball has the lowest APR;’ Dr. Tublitz said. 

"One of the nlajor determinants of college success is socioeconomic status. 

Kids from privileged backgrounds, on average, do better. As educators, we 

need to make sure that those kids from underprivileged backgrounds are 

given the skills to achieve their potential. We need to put more resources 

into th at group of students." 

In fact, the trend is just the opposite. According to a report last year in 

the Journal qfSports Management, alumni giving at the nation’s one hun- 

dred biggest athletic departments was up significantly, while academic giv- 

ing at the same schools remained flat. That’s a significant shift. In 1998, 

athletics gifts accounted for 14.7 percent of all donations. By 2003, the figure 

had increased to 26 percent. 

With these increased donations, often comes increased pressure to win. 

"There’s a correlation between Oregon’s attempt to have winning teams 

and the quality of students that they have to attract in order to achieve that 

goal;’ Dr. Tublitz said of his own campus. "This is not rocket science. It’s 

not neuroscience. There are many extremely talented athletes for whom 

academics is not their primary goal at university. The fact that many people 

are OK with that says a lot about who we are and what we value." 



WHO’S REALLY 
THE BCS CHAMPION? 

There are no better examples of how billion-dollar sponsorships and me- 

dia rights contracts have had an impact on college athletics than college 

football’s bowl system and college basketball’s March Madness. And here’s 

why: winning records don’t have a direct impact on alumni giving, but suc- 

cess in postseason play does. 

Those are the findings of sports economists Robert Baade and Jeffrey 

Sundberg of Lake Forest (Illinois) College in their study, "What Determines 

Alumni Generosity?". They looked at public and private colleges, tried to 

compensate for other mitigating factors, and came to the conclusion that 

"in the doctorate-granting institutions success as measured by a postseason 

football bowl game translates into higher giving. NCAA men’s basketball 

tournament appearances are correlated with higher alumni giving at public 

universities, but not private. At liberal arts colleges, athletic success as mea- 

sured by winning percentage has a statistically significant, but small, effect 

on alumni giving/’ 

They found that alumni giving for a successful college bowl game in- 

creased on average by about 54 percent. 

"Given an average giving level of $75 per alum, this amounts to about 

$4o per alum;’ they learned. "The average total alumni giving in the private 

university sample is roughly $4.3 million, so that a bowl appearance can be 

expected to increase alumni giving by over $~ million for an institution of 

average size. An appearance in the NCAA basketball tournament is not cor- 

related with increases in the average gift." 

For a public univ-ersity, the impact is significantly smaller, estimated at 
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about $500,000 on average, according to the authors. And unlike prNate 

universities, public universities do see a positive impact on alumni gNing 

from the NCAA basketball tournament. 

"The predicted increase in alumni giving for an institution of average 

size is just over $450,000, an increase of 35 percent;’ the authors said. 

The authors concluded, "In both the public and private university sam- 

ples, winning percentages were not a significant determinant of alumni 

giving, yet bowl appearances were significant in both, as were basketball 

tournament appearances in the public sample." 

In short, a bowl game or NCAA tourney appearance legitimizes a good 

season, while a good season without postseason play is a disappointment 

for many boosters. 

"In the end, a football record of 7-4 with a subsequent bowl appearance 

is more satisfying (and gives the university more publicity) than a record of 

8-3 without a bowl bid, a conclusion with which most fans will agree." 

Although the stud}, was groundbreaking in its research and conclusions, 

I think it’s fair to say that Baade and Sundberg only verified quantitatively 

what the general public has instinctively known fi)r a long time, namely, 

that college bowl games can be very lucrative for participating schools. But 

who are the big winners when it comes to the economics of today’s college 

football bowl games and basketball’s March Madness? The answer will sur- 

prise you. But first, a little history. 

THE NAME GAME 

¥\"aen did Corporate America discover college bowl games and turn 

these venerable New Year’s Day traditions into crass commercial messages 

with tongue-twisting names? It was 1986, to be exact. That’s when the Sun 

Bowl Association signed a five-year sponsorship agreement with John Han- 

cock Financial Services, making the bowl the John Hancock Sun Bowl. Two 

},ears later, the Sun Bowl made its first-ever $1 million payment to the com- 

peting teams, Alabama and Army. 

Media rights have grown over the years, as well In 2OOl, the Sun Bowl 

committee signed its first-ever six-year television extension with CBS 



5 o Who’s Really the BCS Champion? 

Sports, valued at about $1 million. The current broadcast contract runs 

through 2oo9. 

The CBS renewal in 2OOl allowed the Sun Bowl Association to undertake 

a massive renovation of the University of Texas-E1 Paso stadium where the 

game is played each year. It included a new field made of AstroPlay and a 

Diamond Vision big-screen scoreboard. 

Today; the game is known as the Brut Sun Bowl, the eighth name change 

in its seventy-five-year history (second in longevity only to the Rose Bowl). 

In },ears past, it had been known as the John Hancock Sun Bowl (1986-89), 

the John Hancock Bowl (199o-93), the Norwest Sun Bowl (1996-98), the 

Wells Fargo Sun Bowl (~999-2oo3), and the Vitalis Sun Bowl (2oo4-7). 

There was a sponsorship hiatus in 1994-95. 

While it’s hard to keep track of the name, it’s not hard to keep track of 

the money. In 2oo5, the Sun Bowl paid $1.5 million to each participating 

team. In 2oo8, the game was a dud, as Oregon State beat Pittsburgh 3 to o, 

but the payout had risen to $1.9 million for each team. 

Once John Hancock opened the floodgates in 1986, it was iust a few years 

before every bowl game started selling naming rights and cashing in. That’s 

how we got to the corporate-inspired beauties that we have today; including 

the San Diego County Credit Union Poinsettia Bowl, the Meineke Car Care 

Bowl, the Bell Helicopter Armed Forces Bowl, and the Rose Bowl Presented 

by Citi. As annoying as these corporate names may be, it’s hard to argue 

with the economics of today’s bowl games. 

For a long time, there were just four important bowl games: the Cotton 

Bowl, the Orange Bowl, the Sugar BoM, and "the granddaddy of them all;’ 

the Rose Bowl. The number of postseason bowl games has grown to thirty- 

four in 2oo9, and most are multimillion-dollar enterprises, but the bowl 

games had much more humble beginnings. Originally, they were merely a 

showcase for their sun-drenched host city, hoping to lure tourists and the 

fans of the football-mad conferences that anchored the bowls. The Cotton 

Bowl in Dallas traditionally featured a Southwest Conference team, usually 

Arkansas or Texas; in Miami, the Orange Bowl always had an ACC team; the 

Sugar Bowl in New Orleans was anchored by the SEC (often Alabama); and 

the Rose Bowl always featured a match-up between one of the best PAC-lo 
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teams--usually USC or Stanford--against one of the country’s top-ranked 

teams. The Big Ten eventually became the opponent of choice in the Rose 

Bowl, mainly because Michigan, Ohio State, and Wisconsin consistently 

produced winning teams and drew" thousands of boosters already tired of 

winter to the warm climate of Southern California. 

Although there were thirty-four major and minor bowl games in ~oo9, 

only five make up the Bowl Championship Series: the Fiesta, Orange, Rose, 

and Sugar bowls, along with the BCS Championship game, which features 

what organizers believe to be the two best teams in the country. In 2009, those 

were Florida and Oklahoma. The Gators defeated the Sooners, 24 to 14. 

These five premier bowl games generate more than $1oo million in rev- 

enue. In ~oo6, the BCS divided $89 million between the six participants 

in the Tostitos Fiesta Bowl, the FedEx Orange Bowl, and the Nolda Sugar 

Bowl. (Teams in the Rose Bowl and BCS Championship game are paid sep- 

arately.) 

Most conferences have some sort of revenue sharing, so that means that 

every time Michigan, Ohio State, or YVisconsin goes to a bowl game, they 

split the money equally (after expenses) with the other ten members of the 

Big Ten, including perpetual also-rans Minnesota, Northwestern, and Indi- 

ana. What many people don’t know is that while the teams do well in rack- 

ing up postseason bowl money, the real winners are the privately held bowl 

committees, which operate like charities. And there’s perhaps no better ex- 

ample of how these once-quaint New Year’s Day traditions have morphed 

into multimillion-dollar moneymaking machines than the Chick-fil-A 

(formerly Peach) Bowl. 

The latest name change took place after the 2oo5 game with an added 

million bucks from title sponsor Chick-ill-A, a fast-food restaurant based 

in the Southeast whose ads entice diners away from McDonald’s and Burger 

King with a herd of mischievous anim ated cows whose mantra is, "Eat Mor 

Chikin." It’s been a partnership that has paid huge dividends. 

D~hen the bowl began, instead of playing outdoors in the now-defunct 

Fulton County Stadium, the game moved indoors to the Georgia Dome, 

which has been upgraded with luxury suites, a club level, and an A-list pri- 

vate dining room thanks to Arthur Blank, the archetype for the business- 
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sa~a ,,y 21st-century NFL franchise owner, whose Atlanta Falcons play there 

the rest of the year. In 2oo9, the SEC’s LSU Tigers beat the ACC’s Georgia 

Tech Yellow Jackets, 38 to 3. The game was the bowl’s twelfth-straight sell- 

out, generating about $12 million in revenues, offset by expenses of about 

$1o million, resulting in a roughly $2 million profit. The bowl has seen rev- 

enues climb more than 7o percent over the past six years, a marked im- 

provement from the dark days of the 198os and 199os when the bowl ac- 

tually lost money. Thanks to these newfound riches, the Chick-fil-A Bowl 

was the most profitable non-BCS bowl game in 2oo8, according to Street & 

Smith’s Sports Business Journal. 

"Most bowl presidents/chairmen make more than $2oo,ooo a year and 

some collect nearly $5oo,ooo annually," SBJ said in its December 2oo7 pro- 

file of the major bowl games. "The top two executives at the Fiesta Bowl 

were paid a total of $77o,ooo, according to the bowl’s 2oo5 Form 99o, the 

tax return used by nonprofit groups. The Outback Bowl spent over $1 mil- 

lion in salary and benefits for its top five executives, and its CEO, Jim Mc- 

Va~; makes $498,ooo a year, putting him at the top of the salary chart:’ 

The bowl committees can afford to pay those salaries. Revenues for the 

twenty-two postseason bowl games range from $1.3 million for the R&L 

Carriers New Orleans Bowl to more than $16 million for some of the top 

BCS events. And that doesn’t include television rights and sponsorship rev- 

enue, which go to the bowl committees, not the conferences. When you fac- 

tor those monies in, revenue from the Orange, Sugar, Rose, and Fiesta bowls 

is estimated at well over $3o million a year--each. Add those numbers in 

with the bowls that don’t file tax returns as nonprofits and the thirty-four 

postseason college bowl games are a $4oo-million-a-year industry. 

"The whole model of doing business has changed;’ said Keith Tribble, 

former athletic director at the University of Central Florida and CEO of 

the Orange Bowl until 2006. During his thirteen-year tenure, bowl revenue 

increased from $8 million to more than $3o million. 

"We ran it like a business, like a major corporation;’ he told Sports Busi- 

ness Journal. "That’s how we found the dollar value in it." 

"The bowls aren’t bowls, they’re commercial enterprises;’ said Charles 

Young, the former chancellor of UCLA and the president of the Univer- 
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sity of Florida, told the Arizona Republic. "The game used to help pay for a 

parade and other actNities. The bowl chairmen were volunteers. Now the 

bowls are serving too many masters." 

The most important masters, of course, are the participating schools 

themselves, which rely on postseason bowl money to keep their athletic 

departments in the black. And it’s not just the top-tier bowls but also the 

lesser ones, such as the Motor City and Meineke Car Care Bowls, that are 

being driven hard to generate more revenues. 

"Everybody needs the revenue to stay competitive;’ Tribble said. 

And they seem to be getting it. 

Chick-fiI-A Bowl 

Under terms of its new contract, Chick-fil-A is paying $22 million over 

five years for its title sponsorship of the game formerly known as the Peach 

Bowl. In 2oo6, the bowl’s media revenue from ESPN doubled from $1.3 mil- 

lion to $2.6 million, part of a deal in which Chick-fil-A also agreed to buy 

airtime on the cable sports network throughout the college fi)otball season. 

Simply raising ticket prices by $5 brought in another $4oo,ooo. 

Those are the three T’s of bowl revenue: tickets, TV, and title. 

Conference revenue sharing notwithstanding, the schools make out 

pretty well, too (Table 3.1). The Chick-fil-A Bowl pays $5.6 million: $3.3 

million to the ACC team and $2.4 million to the SEC squad. The Capital 

One Bowl is the top-paying non-BCS bowl, with a payout of $8.5 million 

(on revenue of $13.5 million). The Cotton and Outback bowls each pay $6 

million. By comparison, the BCS bowls pay about $17 million per team. 

The Chick-fil-A Bowl also donates more than $1 million to local chari- 

ties, which in turn has lured valuable sponsorship money from Atlanta- 

based businesses such as Coca-Cola and Delta Airlines. That’s how the bowl 

turned its nearly $2 million profit. 

Most important for Chick-ill-A, which is largely credited with helping 

to turn around the bowl’s finances, the sponsorship money isn’t just a tax 

write-off. It pays dividends well beyond the bowl game itself. 

"The college audience tends to be a higher-income audience, they index 

higher on retail, they index higher as a casual-food diner, and we know 
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TABLE 3.~ 

Chick-fil-A Bowl Key Revenue and Expenses 

Ticket sales $4.2M Team payouts $5.6M 
Media rights $2.6M NCAA certification $12,000 
Sponsorships Close to $4M Management fee $308,367" 
Memberships $841,543 Branding $2.9Mb 
Merchandise $83,100 

Source: Street & Smith’s Sports Business Journal 

~Paid to Metro Atlanta Chamber of Commerce. 

aCost to change name from Chick-fil-A Peach Bowl to simply Chick-fil-A Bowl. 

they’re very loyal to their college brand, so that rubs off on the brands that 

partner with their schools;’ Steve Robinson, senior vice president of mar- 

keting tbr Chick-ill-A, told Sports Business Journal. 

Adding further to the positive economics for Chick-fil-A is the fact that 

about 60 percent of its restaurants are within the footprint of the SEC and 

ACC. That led to Chick-fil-A also becoming a corporate partner of the 

ACC, SEC, and Big ~2 conferences. 

"We can’t afford to do everything, so we’ve just decided to focus on the 

collegiate fan and support their schools;’ Robinson said. 

Other bowl games do equally well. The Allstate Sugar Bowl brings in 

revenue of nearly Sn million, the Gator Bowl $~4 million, the Orange Bowl 

$~6 million. Even some of the smaller, more obscure bowl games do well 

financially. The Pacific Life Holiday Bowl generates revenues of nearly $~o 

million. The Petro Sun Independence Bowl brings in $3 million. The Music 

City Bowl generates more than $3 million, and the Roady’s Humanitarian 

Bowl $~.6 million. The Rose Bowl has long been called "the granddaddy of 

them all" (a phrase coined by ABC college football broadcaster Keith lack- 

son), but it isn’t anymore. 

The Rose Bowl generates $4.6 million from game-day revenue, 

million from licensing, $355,000 from sponsorships, $722,000 from travel 

and tourism, and slightly more than $~ million in ticket sales. It also gets 

$6Looo from concessions commissions and $22,OOO in local government 

aid. The Rose Bowl’s total receipts are a little more than $~2 million. Among 

its expenses is $950,000 to lease the Rose Bowl itself, $635,000 to the City of 
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Pasadena, $300,000 for marketing and promotions, and $450,000 in comp 

tickets for VIPs. But by far the biggest expense is salaries, which come in at 

a whopping $1.7 million. CEO John M. Dorger is paid more than $250,000; 

COO William B. Flinn $138,ooo; CFO Jeffrey J. Allen $12o,ooo; and Amy 

Wischnia, director of game operations, $1oo,ooo. 

They’re not alone. Most bowl executives are paid six-figure salaries. Ac- 

cording to 2006 tax returns, the Sugar Bowl’s Paul Hoolahan makes at least 

$462,000 a year and the Outback Bowl’s Jim McVay $490,000, while the 

Gator Bowl’s Rick Catlett receives more than $283,00o in salary and $55,0o0 

in other compensation and benefits. Chick-fil-A Bowl director Gary Stokan 

is paid over $258,000, while board member Sam Williams is paid a whop- 

ping $638,0o0. 

Even the players do well. While parents were scrambling in store aisles 

during the 2007 Christmas holiday season to find the Nintendo Wii, players 

in the Pacific Life Holiday Bowl were each given one of the game systems, 

which retail for $249, along with the Madden NFL 08 game. Players in the 

San Diego Credit Union Poinsettia Bowl got a copy of Madden NFL 08 as 

well, along with a Sony PSP Slim to play it on. For appearing in the BCS 

Championship game, players from Ohio State and LSU each received a Wii, 

Madden NFL 08, and two other games. 

The most ironic gift of the 2008 bowl season was given out by the Gay- 

lord Hotels Music City Bowl, which featured Florida State and Kentucky. 

Florida State showed up twenty players short, all of whom were suspended 

for cheating on an open-book music test. Too bad, because they missed out 

on a Sirius Satellite Radio unit, with was given to Music City Bowl players, 

along with a year’s free subscription. 

(I wonder if the players who didn’t make it to the game got one anyway, 

since anyone who has to cheat on an open-book music test is certainly in 

need of all the music education they can get.) 

And 2009 added a new wrinkle to the bowl gift-giving bonanza. Sony 

actually set up a suite in the hotels where the players for both the BCS and 

Orange Bowl were staying. In keeping within the NCAA’s $750 restriction 

on postseason gift-giving, players were allowed to stroll the Son}, Suite and, 

with $300 credit, pick a variety of items, including PlayStations and thir- 
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teen-inch fiat-screen TVs. Sony would even ship the goods for the players. 

In addition to player gifts, schools often buy bowl game gift bags for the 

high-roller alumni and other VIPs they bring to the game. In fact, in 2009, 

Sony said it had five hundred extra gift bags made up with items stamped 

with the bowl logos, confident that schools would snatch them up. 

The Rose Bowl 

Although it may not be "the granddaddy of them all" anymore, the Rose 

Bowl is still a pretty big deal. X,%Chile the numbers are certainly inflated, the 

UCLA Anderson School estimated that the Rose Bowl generates more than 

$2oo million in direct and $370 million in indirect economic impact on 

the Southern California economy. That, of course, includes the Rose Bowl 

Parade, which kicks off the day at 8:00 A.M. The 2008 Rose Bowl featured 

USC, playing in what was essentially a home game, against the Big Ten’s 

University of Illinois. Celebrity chef Emeril Lagasse was the grand mar- 

shal; the U.S. NaW SEAL’s Leap Frogs parachute team delivered the coin to 

midfield that would be used for the coin toss. And, of course, both the USC 

and Illinois marching bands were there, performing both before the game 

and at halftime. The game, unfortunately, was a snoozer, with USC drub- 

bing Illinois 41 to ~o. In 2009, it was another USC victory, this time over Joe 

Paterno’s Penn State. 

But it wasn’t the quality of play that was generating controversy for the 

bowl games in 2008, it was the paydays. In short, many people feel that the 

bowls have become too rich and too powerful. 

"The bowls have become this big gravy train;’ said Murray Sperber, au- 

thor of College Sports Ir, c., a critical look at the business of college athletics. 

"Everybody loves this gravy train so much they don’t want to get off. It’s 

really one of the most corrupt boondoggles in college and university life." 

NOT A PERFECT SYSTEM 

Sperber is not alone. Many people are critical of the current system. For 

instance, between 2001 and 2005, seven tax-exempt bowls received $21.6 

million in government aid. The Sugar Bowl, which in one four-year pe- 
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riod received $4.1 million in funding from the Louisiana Department of 

Economic Development, pays a consultant $11,ooo a year to "monitor leg- 

islative developments.., related to the continued financial support of the 

Sugar Bowl." From 2OOl through 2005, 38 percent of the Sun Bowl’s total 

revenue, or about $9 million, came from receipts from a state rental car tax 

that are diverted into the bowl’s bank account. 

Like any government revenue stream, the one flowing to the bowl 

committees is guarded by an army of high-paid lobbyists. For instance, 

the Washington, D.C., lobbying firm run by former University of Okla- 

homa quarterback and Congressman J. C. Watts has been paid more than 

$500,000 in consulting fees from the BCS, according to congressional fil- 

ings. And, of course, the power and success of today’s bowl system owes 

much to the federal government. 

Most sports economists and academics cite two favorable rulings for the 

bowl committees. In 1984 the U.S. Supreme Court ruled that the NCAA’s 

strict control of the television schedule was an antitrust violation. Then in 

1991 the IRS audited the Cotton Bowl committee and ruled that a sponsor- 

ship deal it had with Mobil that included naming rights was advertising 

and, therefore, taxable. Fearing the end of their financial gravy train, the 

bowl committees reached out to their friends in Congress, which passed 

legislation in 1997 that allowed sponsorship payments to nonprofits to be 

tax-exempt. 

"The IRS had its head handed to them;’ said Les Lenkowsky, director of 

the graduate program at Indiana University’s Center on Philanthropy. 

Since the favorable IRS ruling on their tax-exempt status and sponsor- 

ships, the number of bowls has grown from eighteen in 1996 to thirty-four 

in 2oo9. With the protection of the federal government, some bowl com- 

mittee members and school officials aren’t ashamed of the piles of money 

that these bowls generate every year. 

"Bowls have always been commercial ventures by nature;’ former Pac-lo 

commissioner Tom Hansen told the Orange Count), Regisler candidly in a 

December 2007 interview. "They really don’t care about how good you are 

but about how many people you can bring’ 

"We do these games to generate economic impact;’ Bruce Binkowski, 
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executNe director of San Diego’s Holiday and Poinsettia bowls, said in the 

same Orange Count), Register story. "To get people into town during a slow 

time of year." 

\%%ile everyone knows the bowls are hugely profitable moneymaking 

ventures, IRS rules require the bowl committees to defend their tax-exempt 

status every few years. Some of the answers are hilarious (and incredu- 

lous). 

"The organization conducts the Fed-Ex Orange Bowl so that residents 

and visitors of the community become interested in the climatic, recre- 

ational, commercial, agricultural, social, educational, and economic inter- 

ests of the area;’ said the Orange Bowl in its fiscal 2005 filing. In the same 

filing, it reported $~2.6 million in gross receipts. 

"The notion that the stated pretext has anything to do with the reality is 

absurd;’ said sports economist Andrew" Zimbalist. 

And if you’re wondering about the sky-high salaries of the bowl com- 

mittee executives, that’s covered by IRS regulations as well. According to the 

agency that every American loves to hate, even nonprofits can pay market- 

scale wages to their executives. Which brings us back to the Tostitos Fiesta 

Bowl. 

Iohn Junker is director of both the Fiesta and Insight.com bowls. In ~oo5, 

he received total compensation of $415,OOO. According to IRS filings, Iunker 

worked thirty-one hours per week in ~oo5 for Arizona Sports, the primary 

Fiesta Bowl group, and was paid $264,5oo. He worked twenty-four hours 

a week for Fiesta Events, the nonprofit organization that handles Fiesta 

Bowl-related activities, and was paid $91,3oo. He spent another fifteen hours 

per week working for the Sun Bowl Foundation, which runs the Insight. 

com Bowl, and was paid $59,1OO. The Arizona Sports Foundation also gave 

lunker a $1oo,ooo interest-free loan. Between ~OOl and ~oo5, the two bowls 

that Junker oversees generated more than Sno million in gross receipts. 

"I don’t think my compensation is anybody’s business other than myself 

and my board of directors;’ Iunker told the Arizona Republic. "I work hard 

and I’m also not a believer in socialism, and socialism is what some of these 

people who are against the bowls want. And socialism has been one of the 

biggest purveyors of pain and deprivation throughout history." 
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OK. I guess that settles that. But others disagree. 

"The current bowl system needs overhauling;’ former NCAA executive 

director Cedric Dempsey told the Arizona Republic. "But the people that 

control college football don’t want to give up that control, control of all 

that money." 

And they use that money to maintain that control. In addition to lobby- 

ing state and federal government, bowl directors spend hundreds of thou- 

sands of dollars a year traveling to games to schmooze coaches, athletic 

directors, college presidents, and conference commissioners. 

"Because of the relationships the bowls have with the schools, the con- 

ferences, the bowls make sure they take care of everybody and everybody 

scratches each other’s backs;’ said Zimbalist. "College presidents get wined 

and dined by the bowls. Deans, trustees are taken out by the bowls for a 

round of golf." 

In 2oo5, the Orange Bowl spent $450,459 on travel, part of it obviously 

used to nurture important business relationships. The Outback Bowl has 

spent $3.5 million on social functions since ~OOl. And the Chick-fil-A Bowl 

has spent more than $4 million on business and marketing conferences 

since 2OO1. 

"It’s a good old boys’ club;’ said Zimbalist. "Everybody gets treated roy- 

ally well." 

That’s unlikely to change anytime soon. 

A TRUE NATIONAL CHAMPION? 

Yghile few were fretting over what some see as the economic inequities 

of the current college football bowl system, the issue that was getting the 

most traction in ~oo9 was the clamor for a true "national championship" 

game that would settle once and for all who was the best college football 

team in the country. But in ~oo9, even that seemed to be a nonstarter. 

Academics and administrators argue that an added bowl game beyond 

the current slate of New Year’s games would run too far into the semester, 

disrupting the academic schedules of these players who are supposed to 

be students first and athletes second. And although the NCAA has little 
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control over the BCS--and only sees $12,000 in consulting fees from each 

game--it would have to authorize another game. 

Schools "would probably vote for it with some reluctance;’ said NCAA 

president lVlyles Brand. "And I probably would, too." 

"I have some concerns about the academic side;’ he said. "But two teams? 

I don’t think that’s overwhelming:’ 

Officials in most of the conferences that participate in the Bowl Champi- 

onship Series are interested in exploring an added game that would deter- 

mine a national champion. In one proposed formula, BCS rankings would 

be recalculated after the bowl games, and whoever is ranked number one 

and number two would play in the title game, with the winner able to claim 

that they were "the national champion." In another proposed playoff sys- 

tem, the BCS would seed the top four teams and stage what would amount 

to semifinals in two of its bowls. The winners would then play for the title. 

As much as fans would like to see a true college playoff system that cul- 

minates with the crowning of a national champion, many think it will have 

to wait until at least 2013. The current BCS television contract expires after 

the 2009 season, but the Big Ten and Pac-lo broadcast contracts don’t ex- 

pire until 2012. 

"Certainl}; the media is unhappy and a number of the avid fans are un- 

happy, and they express it;’ Brand said. "But their unhappiness is not trans- 

lating to a lack of interest. So I don’t think it’s as major a problem as some 

people think it is." 

"I don’t know who the BCS benefits," said Paul Happe, a Notre Dame 

alumnus and frequent commentator on the NDNation Web site. "It only 

works when two teams are clearly superior to all the other contenders. That 

happens occasionally, most recently in 2o05. Most years there are four or 

five teams that could make a reasonable argument that they could win, if 

given a title shot. Yet in 2o07, the BCS used a suspect ’formula’ to pick Ohio 

State, a team that feasted on a schedule of cupcakes to face a Louisiana State 

team with two losses." 

Happe went on to note that while Ohio State and LSU were certainly 

national championship contenders, so, too, were Southern Cal, Missouri, 

Georgia, Kansas, and West Virginia. 
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"Why not settle it on the field?" he said. "Who benefits from the BCS? 

Certainly not the fans. The BCS routinely engineers blowouts, in the title 

game and in all the other bowls that it represents. A playoff would have 

blowouts too, but you would know that the winner faced a more worthy 

opponent in the next round and that the champion would deserve the ti- 

tle?’ 

Moreover, Happe said, the fans clearly want a playoff. As already noted, 

the argument against it is that an extra week or two of games in January 

would take the players away from the start of the spring semester. 

"LSU and Ohio State boast minority graduation rates of 37 percent and 

3z percent, respectively;’ Happe pointed out, citing statistics that are com- 

piled by Boston Globe columnist Derrick Jackson every year. "I’m sure both 

institutions are real serious about their scholar-athletes." 

Happe also noted that the NCAA had changed its rules to allow all 

teams to play a twelfth regular-season game, proving that their rhetoric is 

empty." 

A true college playoff system may have to wait, but the more heated de- 

bate on the NDNation blog in zoo8 was the economics of the school’s re- 

cently renegotiated BCS contract. Although other bowl teams have to share 

revenue within their conference, Notre Dame, which is an independent and 

has one of the biggest college football fan bases in the country, has its own 

deal. In 2oo6, Notre Dame received $14.5 million for appearing in the Fiesta 

Bowl. Earlier, Notre Dame had renegotiated its BCS contract, which kicked 

in during the 2oo7 season. Under the deal, Notre Dame’s share of any bowl 

money is just $4.5 million in years that it participates in the BCS. In those 

years that it doesn’t get a BCS bowl bid, such as 2oo7-8, when the team 

went an abysmal 3-9, they get a guaranteed $1.3 million (on top of what 

they’d get if they went to a non-BCS bowl). Under the previous contract, 

Notre Dame received no money if it didn’t play in a BCS game. So in es- 

sence, Notre Dame is guaranteed $~.3 million a year from the BCS, regard- 

less of how well the team does. 

When the contract was first renegotiated, many Notre Dame fans were 

furious, as evidenced by the chatter on the NDNation blog. 

’"-l-’h~.¯ BCS r~.~n~.~gotiat~.~d its co~.ltract with Notre.~ Dame at the worst pos- 
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sible time fbr the Irish, when the program was down and BCS eligibility 

looked a long way o: ~ff’ sa~d Happe. "They o :~’red a tiny amour~ of guarar> 

teed moneFs in exchange for gutfi~.~g ~he big paydays that were sure to fol- 

low o~.~.ce the program was put back on solid ti>o~ing. Our a~hle~ic director 

didn’t have enough ~ith and ~:ook ~:he sure money: 

"College programs, especially one as legendary as Notre Dame, can re- 

build quickly]’ he continued. "Sure enough, the team was back in the BCS 

even before the new contract went into effect. Two years into the new con- 

tract, we’re nearly $8 million down." 

In short, it’s all about the money. 

ESPN CROWNS A HIGH SCHOOL CHAMPION 

While the college ranks have to wait fi~r a change in the BCS system 

to crown a national championship, that’s not a problem in high school 

football. On January 5, 2007, ESPN broadcast the first-ever Under Armour 

High School All-American Game from Orlando, Florida. With all the hype, 

fanfare, and sponsorship of a college bowl game, this game featured the 

top eighty high school football players in the country. And it’s just another 

example of how the big bucks of college athletics are influencing the play- 

ers-and economics--of the high school and prep ranks. 

Under Armour, like every sports apparel maker and shoe company, is no 

stranger to trolling the elite ranks of high school and prep sports to find 

the next O. J. Mayo and Reggie Bush--and make sure they have plenty of 

free swag. Under Armour has been the title sponsor of ESPN’s All-America 

Lacrosse Classic for the past two years and sees the football sponsorship as 

an extension of that program. 

"Football was the sport our brand was built around;’ Steve Battista, vice 

president of brand for Under Armour, told Sports Business Journal. "This 

is the cornerstone of the entire suite of all-American games we’re building 

out.,’ 

The game is the fourth elite high school sports event that Under Ar- 

mour sponsors. It also has primary naming rights for national high school 

championships in baseball and softball in addition to lacrosse and football. 
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Battista said Under Armour hoped to add a fifth high school championship 

game in 2oo8. 

Although high school players are as prohibited as their college heroes 

from taking sponsorship and endorsement money from agents and apparel 

companies, the all-American football game is a joint effort between ESPN 

and Intersport, a Chicago-based sports marketing company. The game is 

the culmination of ESPN’s season-long effort to air live high school football 

games on its newest channel, ESPNU. 

High school players are forbidden by NCAA regulations from talking to 

sports agents, but they’re selected on the basis of analysis by ESPN Scouts 

Inc. And while NCAA regulations strictly regulate when and where college 

coaches can watch prospective recruits practice and are forbidden from 

putting them through tryout drills, there was also a skills competition that 

was televised on ESPN2 on January 4, 2oo8. Burger King was the title spon- 

sor of the skills competition. The U.S. Marine Corps is a supporting spon- 

sor for the game. 

In short, not only has big money infected the college bowl system, it’s 

snaked its way down to the high school and prep ranks, as well. But if you 

think the bowl games are awash in cash, they’re nothing compared with the 

annual sports frenzy known as March Madness. 



MONEY MADNESS 

When it comes to pure money and brand awareness, March Madness, the 

month-long basketball bacchanalia that occurs each spring, dwarfs every- 

thing except the Super Bowl. The CBS television contract is worth $6.1 bil- 

lion-yes, that’s with a b. How does CBS justify that expense? Easy. 

According to Dow Jones Newswires, CBS’s second-quarter net income 

dropped 48 percent when the basketball tournament’s schedule put some 

of the March Madness advertising revenue into CBS’s first-quarter report- 

ing period instead of the second. Further validating the tourney’s popular- 

ity and drawing power is the fact that Americans participating in betting 

pools and watching games over the Internet cost employers an estimated $4 

billion (that’s also with a b) in lost productivity each March. 

For the teams, the annual college basketball tournament is their chance 

to shine. For their schools, it’s a chance to rack up huge merchandise sales 

and rake in big tournament payouts. Like Kansas State and its hiring of Bob 

Huggins, an NCAA Final Four appearance can take a heretofore unknown 

little school and turn it into a national brand. 

Indeed, walk into a Lids cap store in a suburban shopping mall in Min- 

neapolis-or most anywhere--and in addition to hats for Minnesota, ~vVis- 

consin, Iowa, or whomever the local university, you’ll see merchandise for 

Duke, Georgia, Florida State, and North Carolina. These schools don’t play 

their regular games anDvhere near the retail outlet. But thanks to March 

Madness they have such far-reaching national brand awareness that a store 

in a state more well-known for hockey than basketball stocks their mer- 

chandise. And like many other aspects of college athletics, the revenues 

from these merchandise sales don’t just go to the jocks. 
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University of North Carolina Tar Heel merchandise brings in about $6 

million a year in trademark royalties for the Chapel Hill, North Carolina, 

school. Only 25 percent of that money goes to the athletic department; the 

remaining 75 percent is used for academic scholarships and need-based fi- 

nancial aid, which funds more than two thousand full-time students. 

"Big wins mean big money;’ said Rutledge Tufts lr., a director at Col- 

legiate Licensing Corp., the Atlanta-based company that manages branding 

and merchandising for the NCAA, as well as many colleges and universi- 

ties. 

So as North Carolina’s basketball program has stacked up national 

championships, the school has also stacked up piles of money from nation- 

wide merchandise sales. 

High-profile teams, tournament appearances, and lucrative television 

contracts bring in corporate sponsors, too. Ad spending during 2oo8 March 

Madness was estimated to be $545 million. From 1998 through 2oo7, televi- 

sion ad spending during the tournament was estimated at $3.8 billion, t¥om 

over three hundred different advertisers. Cingular Wireless, Coca-Cola, 

General Motors, and others paid $35 million each to be signature spon- 

sors of the 2oo8 event. Smaller sponsorships with Kraft and The Hartford 

Financial Group bring in $5 million to $1o million each. 

AT&T, which sponsored the Final Four halftime show, was the big winner 

in 2oo7. The company formerly known as "Ma Bell" garnered an estimated 

263 million "brand impressions" during the CBS television broadcast, ac- 

cording to A. C. Nielsen. The telecom giant also got 13 million "image-based 

impressions" on CBSSportsLine.com, which broadcasts the games over the 

Internet. General Motors, whose now-defunct Pontiac division sponsored 

the 2oo7 pregame show, came in second with 226 million impressions on 

television, but was the big winner online with 3o million hits. According to 

Street & Smith’s .Sports Business Journal, "AT&T augmented its TV expo- 

sure with sponsorship of March Madness on Demand, where tournament 

games were streamed live. It’s likely that many viewers were multitasking 

and watching games on both TV and the Web simultaneously, giving AT&T 

a sort of dual, same-time exposure’ 

"More and more people are going to the Web for sports content, raising 
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advertisers’ confidence in their online sponsorships;’ said Michael Pond, a 

media analyst for Nielsen/NetRatings. 

And while storied programs such as Kentucky, North Carolina, and Ari- 

zona can count on huge nationwide merchandise sales almost every year, a 

Final Four tournament appearance can take a relatively unknown school, 

such as Davidson or Austin Peay, and give them their fifteen minutes of 

fame. Remember George Mason, the school formerly best known for its 

originalist constitutional law program and 15oo SAT scores? The subur- 

ban Washington, D.C., commuter school was the Cinderella story of the 

2006 Final Four, selling thirty thousand T-shirts in the month leading up to 

the tournament. Its merchandise sales were 8oo percent ahead of LSU, the 

number one seed. There was a two-hour wait at the George Mason campus 

bookstore for merchandise. When a truck pulled up with more merchan- 

dise, students applauded. 

"People are beside themselves;’ Carri Vitello, the textbook manager at 

the GMU Bookstore, told the Associated Press. "This is so new for us." 

Indeed, Collegiate Licensing Corp. had a hard time getting retailers inter- 

ested in George Mason apparel before the school’s Final Four appearance. 

Pre-Final Four, only about ninety companies were licensed to make athletic 

apparel for the Fairfax, Virginia, school better known for its law school than 

its layups. GMU’s distinguished alumni are in the Federalist Society, not 

the NFL. But the number of companies making--and selling--GMU mer- 

chandise more than quadrupled in the weeks following the school’s 2oo6 

Final Four appearance. 

"A lot of our customers have asked to try and run a line of their products 

for George Mason all year-round;’ Bruce Johnson, manager of a Wal-Mart 

near the George Mason campus, told the Associated Press. In the wake of 

its tourney appearance, the school opened an online store at Gomason.com 

in affiliation with College Sports TV, selling everything from hats to golf 

balls. 

And don’t dare sport a logo during March Madness that isn’t official. 

During the 2007 regional finals, North Carolina coach Roy Williams came 

into a press conference with a drink cup that had the wrong logo on it. The 

NCAA made him get rid of it right then and there. 
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"We have kids getting killed in a foreign country, and (they’re) worried 

about me pouring a drink in an NCAA-sponsored cup;’ Williams said dur- 

ing a subsequent press conference. 

IT’S ALL ABOUT SHOES 

In short, like much of college sports today, March Madness is about money. 

And while most of that money comes from the folks at home and on the In- 

ternet who are mesmerized every March, wondering if Gonzaga will make it 

to the Elite 8 or Kentucky will even make it to the Sweet 16, the real business 

of March Madness is taking place a few blocks away at the National Asso- 

ciation of Basketball Coaches Forum. This is where many of the side deals 

between the coaches, the schools, and the shoe companies are negotiated. It’s 

where the Rick Pitinos and Coach K’s of the world show up between games 

and practices to pose for photos with Nike execs and sign multimillion-dollar 

shoe and apparel contracts with Adidas. It’s also where the coaches of tomor- 

row, the ones who are still coaching in high school or Division III, come to 

work out deals for their own programs and dream that one day it will be 

them standing up there, signing a $1o million multiyear deal. 

If there’s one man who’s responsible for all this, it’s Sonny Vaccaro. The 

short, round, balding Italian kid from a steel mill town in western Penn- 

sylvania single-handedly created the multibillion-dollar branded apparel 

business that drives March Madness. In 1965, he created the Dapper Dan 

Roundball Classic in Pittsburgh. The tournament quickly became the pre- 

mier showcase for up-and-coming high school players who hoped that 

demonstrating their skills before Vaccaro and the slew of scouts, coaches, 

and reporters who flocked to his tournament every year would get them a 

coveted NCAA D-I scholarship. 

In 1977, Vaccaro approached a young entrepreneur named Phil Knight, 

who’d started a little shoe company in Portland, Oregon, called Nike. Basi- 

cally, Vaccaro told Knight that if he could get the elite high school, college, 

and pro players to start wearing Nikes at his camps and on playgrounds 

across the country, they could dethrone Converse, which at the time was 

the reigning champion of basketball shoes and apparel. And Vaccaro knew 
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exactly how to do it. Start paying college coaches to make their players wear 

Nike shoes. And it worked. 

Knight and Vaccaro later expanded the business model that was targeted 

at what’s supposed to be amateur athletics by paying the schools as well 

as the coaches. In exchange for a little payola and some swag, the schools 

would put the Nike Swoosh on their players’ uniforms, just one more brand 

image for everyone at the stadium and--more important--watching on 

television. The formula was so successful that even once-incorruptible Penn 

State, with its staid blue and white uniforms and no names on the backs of 

jerseys, began sporting the Nike Swoosh. 

In 1992, Vaccaro left Nike and went to Adidas and did the same thing all 

over again. He then moved on to Reebok, where he retired in January 2007 

at age sixty-seven as the director of grassroots basketball. ~hy’d he quit? 

He was ashamed of himself. He was ashamed of the business he’d created. 

He was ashamed of how he and the schools and the sneaker companies had 

made money off of these kids all these years. In short, he was ashamed of 

what he’d done to basketball. He’d taken it from an innocent pickup game 

on countless street corners and schoolyards across American and turned 

it into a multibillion-dollar business, mostly built off" the backs of the free 

labor of high school and college athletes, many of whom were poor black 

kids from the inner city. Whether you think SonnyVaccaro is a modern-day 

Paul of Tarsus who suddenly had his epiphany or simply an unrepentant 

huckster who is finally" coming to grips with his own mortality and is re- 

gretting a life of dirty deeds and ill-gotten gains, his story is compelling. 

In ~oo7, as part of his self-imposed penance, he began touring business 

schools around the country and telling everyone how he’d done it. 

"When I started at Nike in ~977, there were no rules;’ he told an April 

2oo7 audience at Duke Law" School. "They had $:5 million in sales and gave 

shoes to runners." 

In fact, Vaccaro said, the few kids who wore them at his summer basket- 

ball camp pronounced it "Nicky." That’s because in ~977 Converse "owned 

everything in marketing in basketball. Why? Because no one challenged 

them:’ 

At the time, Converse wasn’t paying coaches but was sponsoring their 
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summer basketball camps. They would come in and provide shoes for the 

elite summer basketball camps that were named for coaches at places such 

as Kentucky and North Carolina. It was the primary source of outside in- 

come for college basketball coaches and didn’t require much time. It was 

also totally legal in the eyes of the NCAA. 

Big-name college basketball coaches would simply put their name on the 

camp and show" up for a half-hour pep talk at the start and finish, and in be- 

tween, the drills and scrimmages were rml by graduate assistants. Converse 

paid the coaches a small fee for the right to come in and talk to the kids 

about their products, give them some tYeebies, and hopefully leave them 

with a favorable impression of the brand. This was the business model that 

SonW Vaccaro wanted Nike to challenge in 1977. 

So he flew to Oregon on his own dinle and left a half dozen pairs of 

basketball shoes he’d designed with Knight. They looked more like sandals 

than basketball sneakers, and were totally impractical and unmarketable. 

But Knight was impressed with Vaccaro’s drive and ambition. So he gave 

him some of Nike’s basketball shoes, which Vaccaro proceeded to hand 

out to players on the street courts in New York, Chicago, and Los Angeles, 

where scouts would often discover unknown talent in those days. He went 

to streetball nleccas like the courts at West Fourth Street and Sixth Avenue 

in Greenwich Village, where some of the best pickup ball is played by some 

of the best players in the country. And he went to pickup games in neigh- 

borhoods across the river, in Newark, where white guys were rarely seen. In 

fact, the few who wandered in--most of them lost--were lucky to get out 

alive. But Vaccaro was different. The fast-talking Italian street kid had what 

we call "street cred." 

"Highly recruited players develop a keen sense real early about who 

is trying to help them and who is trying to get in their pocket;’ Antoine 

Walker, whom Vaccaro eventually lured to Adidas, told Sports Illustrated. 

"And SonW has always come off as only wanting to help"’ 

"I was nobody coming out of high school;’ Shaquille O’Neal told ESPN 

the Magazine. "But he always treated me nice. The better-known players got 

everything--jackets and bags. But I was in a mismatched pair of raggedy 

shoes, and he made a phone call to get me a pair of size 17s’.’ 
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This is the guy who came ~knocking on Nike’s door in 1977. 

"They took me to a Chinese restaurant for lunch;’ he said. "Kept my 

shoes. Then I didn’t hear from them for months." 

Eventually, Nike called back. 

"How do we get involved in basketball?" Vaccaro remembers them asking. 

"Pay these guys;’ he told them, referring to the coaches. 

"We can’t pay these guys." 

"There’s no rule against it:’ 

That would be Sonny Vaccaro’s business model for the next three de- 

cades. Pushing the envelope. Always looking for the angle. And, he argues, 

always looking out for the kids, who, he quickly learned, were being ex- 

ploited by a system that was more about television ratings and advertising 

revenue than reading, writing, and arithmetic. 

After getting the go ahead from Nike, the first college basketball coach 

Vaccaro signed was his old friend Jerry Tarkanian at UNLV. According to 

Vaccaro, the whole contract was negotiated in five sentences. 

"You’re going to give me $5,00o?" Tarkanian asked. 

"Yes." 

"You’re going to give me shoes?" 

"Yes." 

"Where do I sign?" 

When he offered a sneaker deal to Jim Valvano at Iona, it only took four 

sentences. 

"You’re going to give me a check?" 

"Yes." 

"Can I cash it?" 

"Yes." 

(Interestingly, Valvano was forced out of North Carolina State in 1989, 

six years after his Wolfpack squad was the Cinderella story at March Mad- 

ness and went on to win the national championship. What most people 

didn’t know was that most of his players were selling their free sneakers and 

basketball tickets and pocketing the moneB a violation of NCAA rules.) 

\%~en Vaccaro started signing college coaches to shoe contracts, he had 
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no budget from Nike. He’d sign a coach, write a check, and then wire Nike 

for the money. Because it took a week for the checks he was writing to clear, 

Vaccaro just managed to stay in the black. 

"That’s how it started;’ Vaccaro said. "I would sign the guy. I would call 

Phil. They would transfer the money." 

Then Washington Post reporter Mark Ash er wrote a story with the head- 

line "Nike Paying College Coaches’ 

Nike panicked. 

"The Washington Post says we’re paying coaches;’ a Nike exec said to Vac- 

caro over the phone. 

"We are paying coaches’ 

While Nike was worried about its image, Vaccaro was elated. 

"This is the greatest thing that ever happened to us," he told Nike. "The 

Washington Post wrote about us:’ 

In fact, the paper mentioned Vaccaro’s deal with Valvano, but mistakenly 

said he coached at Iowa, not little-known Iona. 

"The Iowa coach called Valvano and asked, ’How can I get one of these 

deals?’" Vaccaro recalls with a chuckle. 

The story pretty nmch ended there; Nike endured a week of questions, 

then proceeded to sign shoe and apparel contracts with 9m schools. 

"You’ve got it made;’ Vaccaro told Nike. "You own basketball." 

In 1983, Vaccaro came up with the idea of signing a whole school, not just 

the high-profile football or basketball teams. The strategy was brilliant. It 

solved the one problem that frustrated every athletic director in the coun- 

try. In short, they had to siphon off money from their revenue-generating 

sports like football and basketball to support the rest of the athletic depart- 

ment. This included sports that generated no revenue and drew audiences 

in the hundreds, not hundreds of thousands--soccer, rowing, wrestling, 

and the slew of Title IX-mandated women’s sports. 

"I got a million dollars and spread it around to my coaches," Vaccaro 

said. "If I gave a coach $2o,ooo, I didn’t care who got it. Soccer, football, 

baseball. We got a whole school for the price we would have paid a basket- 

ball coach." 
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AIR JORDAN IS BORN 

A },ear later, Nike wanted to expand its sports merchandising and shoe 

contracts. It was looking at the Olympics and the NBA. At the time, profes- 

sional basketball was nowhere near what it is today. 

"It was the most meaningless professional sport in mankind," Vaccaro 

said of the NBA. "Most of the guys were doing drugs. The title games were 

on tape delay on the West Coast?’ 

Nike wanted to give the money to the top players selected in the NBA 

Draft. That year, they were Charles Barkley, Sam Bowie, and a still relatively 

un ~known kid from North Carolina named Michael Jordan. 

"Give it all to Jordan;’ Vaccaro told Nike. 

’Td never met him;’ Vaccaro said. "He didn’t come to my camps. But I 

said, ’Give it all to the kid?" 

"Would you bet your job on it?" Nike asked. 

"Yes. Sign the kid?’ 

So Vaccaro set up a meeting at the L’Ermitage Hotel in Beverly Hills with 

Jordan and his agent, David Falk. He offered Jordan a $25o,ooo signing bo- 

nus and 25 cents for every Air Jordan shoe that Nike sold. Falk came back 

with $5oo,ooo and five cents a shoe. This, Vaccaro said, was when he first 

realized he was in a less-than-altruistic business. 

"David Falk got lO percent of the $5oo,ooo, but nothing from the shoe 

royalties;’ he said. "The best deal for Michael was 25 cents a shoe, but the 

agent was thinking of himself, not his client. That woke me up?’ 

It didn’t take long for Jordan to wake up, either. On his second shoe con- 

tract he demanded that Nike make him a partner in the Air Jordan brand. 

That’s what really kicked the whole endorsement business into high gear. 

Before, it was the schools and coaches that were getting the money, mainly 

because NCAA rules don’t allow players to be paid. But it was Jordan’s per- 

sonal endorsement deal with Nike--albeit after his college career--that told 

kids on every court in the country that they, too, could become basketball 

millionaires with their own shoe brand. And while the odds of that hap- 

pening were slim to none, Nike didn’t care. Neither did the colleges or the 

coaches. Even the kids who knew the odds thought they could beat them. 
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"I’ll be the one;’ they thought. That image, that idea, sold shoes. And Nike 

made a killing. 

" ~ "it’s "The whole endorsement world started with Jordan, ~accaro said. 

why LeBron []ames] got a $1oo million deal. Because of Michael Jordan. 

And the craziest thing is that if David Falk wouldn’t have done what he’d 

done, the Jordan brand would have taken off sooner and Nike would have 

been poorer:’ 

Vaccaro went on to be one of the most powerful brokers in all of college 

athletics. Thanks to the business model he created, LeBron ]ames, an eigh- 

teen-year-old high school kid from Akron, Ohio, who opted to go straight 

from high school to the NBA, signed a five-year, $90 million contract with 

Nike in 2003. To put that in context, the deal was just shy of the five-year, 

$1oo million contract Nike had with Tiger Woods. And LeBron ]ames 

hadn’t even stepped onto an NBA court yet. 

To put LeBron’s deal in historical context, Jordan’s first contract with 

Nike was eventually valued at about $2.5 million. Shaquille O’Neal’s deal 

with Reebok in 1992 was for $3 million. Kobe Bryant’s deal with Adidas in 

1996 was for $5 million. And Sonny Vaccaro had a hand in them all. 

So how big is the athletic shoe and apparel business today? In a 2007 SEC 

filing, Nike revealed that it had $2.5 billion in endorsement obligations going 

forward. It expected to pay $462 million in 2008, $418 million in 2009, $337 

million in 2olo, $276 million in 2o11, and $887 million in the out years. 

With the shoe companies behind him, Vaccaro turned his summer basket- 

ball camps into showcases for the best high school talent in the country. 

The scouts and media came to write about the kids, the shoe companies 

salivated over their next crop of prospects, and the kids left with duffle bags 

full of Nike-, Adidas-, and Reebok-branded shorts, t-shirts, warmups, caps, 

and, of course, sneakers. This is the financial model that has fueled March 

Madness and made it the second-biggest sporting event in the country. 

AGAIN, THE COACHES CASH IN 

In Chapter 7, we’ll look at coaches’ salaries, and you’ll see that, by far, 

the largest share of their multimillion-dollar compensation packages come 
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from side deals, not salary. These include hosting basketball camps, speak- 

ing to booster clubs, and sneaker and apparel contracts. Marquette basket- 

ball coach Tom Crean’s compensation included money from Nike for the 

school’s apparel and shoe contract. While Crean’s take from Nike was small 

potatoes--"Not at the level you read about;’ Marquette spokesman Mike 

Broeker said during a press conference--some of the endorsement deals 

are worth millions of dollars. 

Duke’s Coach K has a fifteen-year, $6 million sponsorship contract with 

Nike. When Rick Pitino left the University of Kentucky to coach the NBA’s 

Boston Celtics, he earned $3.3 million a year in salary, endorsements, radio 

and TV deals, and summer camps. ~%q~en he returned to coach the Louis- 

ville Cardinals, his total compensation package was valued at more than 

$12 million, with most of it coming from side deals. Arizona’s title-winning 

coach, Lute Olson, earns $300,000 from a shoe contract. 

Some universities have prohibited direct contracts between coaches and 

apparel companies. Instead, the money from Nike, Reebok, Adidas, and 

others is paid directly to the university. The Big Ten Conference has a policy 

that bans contracts between shoe companies and coaches. The Big East lets 

individual schools decide what is best. 

The bottom line is this: beyond the headlines and dollar figures, shoe 

and apparel contracts can mean big money for colleges and universities 

(see Table 4.1). 

Florida State became the eighth school to reach an agreement on an all- 

university contract with Nike. Miami University was the first to sign such 

a deal with the nation’s leading producer of athletic footwear, which has 

TABLE 4.1 

Some Recent All-School Endorsement Deals with Nike 

School Endorsement Years 

FSU $6 million 5 years 
Michigan $5.7 million 6 years 
North Carolina $4.69 million 4 years 
Alabama $2.9 million 5 years 
Penn State $2.6 million 4 years 
Illinois $2.5 million 7 years 

Source: Author’s research. 
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recently put added emphasis on its apparel and sideline wear marketing. It’s 

clear what Nike gets out of the deal. Players from these big-name programs 

are seen wearing the Nike Swoosh, which in turn drives sales at retail out- 

lets. But how does the university use the money? Again, the answers are not 

what you’d think. 

In additkm to the $6 million Nike pays Florida State, it makes a $mo,ooo 

contribution to the University Capital Campaign through the purchase of a 

skybox at Doak Campbell Stadium. Nike also gave $750,000 to the univer- 

sity to be used exclusively for minority and women’s programs, as well as a 

degree-completion program for former athletes. 

"It gives the university and president the discretion to take those dollars, as 

it relates to some of the scholarship areas that we’ve designated, that we’ll be 

able to match some of those monies;’ FSU athletic director Dave Hart said. 

Under the terms of the contract, Nike also pays $225,000 annually as 

part of football coach Bobby Bowden’s contract. The agreement with Nike 

was one of the factors that delayed completion of Bowden’s new five-year 

contract, which pays him $~ million a year. 

Basketball coach Pat Kennedy receives $~5o,ooo and baseball coach Mike 

Martin $~5,ooo from Nike as part of the financial package. Under the agree- 

merit, FSU retains its ownership of registered trademarks such as the Semi- 

hole Indian logo, and merchants still will be allowed to sell FSU sportswear 

with the Seminole logo on it. In 20o6, FSU was number two in merchandise 

sold nationally; behind the University of Michigan. 

"I am really pleased with the agreement and the partnership as it relates 

to the entire program;’ Hart said. "I think the contract is a good one in the 

sense that it not only benefits athletics but also the university:’ 

Here are some of the other terms of the FSU agreement. 

The cheerleaders, dance team, and even athletic administrators will be 

supplied with Nike attire. In return, FSU will provide to Nike 

Up to thirty tickets to each of two home football games designated by 

the university 

Up to twelve tickets to bowl games in which the football team is a par- 

ticipant 
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Up to sL’v season tickets to men’s and women’s home basketball games 

Up to twenty-five tickets to one home men’s and women’s basketball 

game designated by the university 

Nike gets signage at Doak Campbell Stadium and the Tallahassee-Leon 

County Civic Center, as well as logo recognition in media guides, sports- 

related publications, and videos generated by the university. 

In 2008, Nike came out on top for the ninth consecutive year when it 

came to outfitting the postseason bowl teams. Nine of the ten squads com- 

peting in the five Bowl Championship Series games, and nearly 74 percent 

of the teams participating in bowl games in 2008, were wearing Nike ap- 

parel and shoes on the field. 

A BUMP IN THE ROAD 

Of course, sometimes sneaker deals don’t always work out for the best. 

In 2oo5, Arkansas State’s leading scorer sat out because he refused to wear 

Adidas shoes, which players are obligated to wear because of a school con- 

tract. ]erry Nichols, a six-foot, six-inch outside shooter who averaged 9.6 

points per game, has had ~o knee operations. He said he was wearing Adi- 

das shoes the first time he hurt the knee. 

"I tore my ACL in Adidas in junior college back in 2OOl, and I’m not 

comfortable wearing Adidas;’ Nichols told the Associated Press. 

The school insisted that Nichols dress according to the contract. 

"We have a contractual agreement with Adidas, and it’s not any differ- 

ent than any number of other contracts with other schools," Arkansas State 

athletic director Dean Lee said in a press release. "There is not any stipula- 

tion or any research that shows any shoes are worse than any others. Adidas 

shoes are part of our uniform;’ Lee said. 

Nichols threatened to file suit. 

"If I have to miss this whole senior season for some shoes, why wouldn’t 

I (sue)?" Nichols said. "I have done too much this summer, working out, 

staying up here all summer to waste a },ear. So if it has to come to a legal 

issue then I will’ 



Money Madness 77 

It didn’t. Adidas eventually gave Arkansas State a waiver for Nichols-- 

and Nichols onl}~to wear shoes other than Adidas. 

"ASU has been released from its legal obligation to use Adidas only as it 

pertains to Jerry Nichols, a men’s basketball player;’ Adidas said. "All other 

personnel are still bound by the terms of the university’s contract with Adi- 

das." 

But for the most part, shoe and apparel companies hold schools to the 

terms of their contract. That’s because they know that seeing the Nike 

Swoosh or the Reebok logo on a college star has a huge impact on what the 

kids wear on the playground. 

"Everybody wanted to wear the shoes that were on TV," said North Car- 

olina’s Marcus Ginyard. 

North Carolina, Jordan’s alma mater, is one of six programs chosen by 

Jordan to wear the Jmnpman logo. And Ginyard’s size-14 shoes are just a 

tiny part of that multimillion-dollar deal. For the players, it’s about wear- 

ing the latest $15o basketball shoes. For the university, it’s about bringing 

millions of dollars into the athletic department. For Nike, it’s about selling 

billions of dollars in shoes and apparel. 

"It’s kind of like the same formula you have in the NBA;’ said Josiah 

Lake, Nike senior product line manager for Jordan footwear. "IClds will look 

up to these gnys, especially at a North Carolina or a Georgetown. They au- 

tomatically look to their feet to see what they have on." 

Carolina is one of about a dozen schools with an all-sports apparel con- 

tract with Nike. Under the eight-year, $28.3 million deal signed in 2OOl, 

Nike supplies more than $2 million worth of shoes and Swoosh-embossed 

apparel and equipment per year for twenty-eight Tar Heels sports teams. 

That includes about $58,500 a },ear for the North Carolina men’s basket- 

ball team. Carolina coach Roy Williams also has a $5o0,000 deal with Nike. 

Other cash from the contract goes to the athletics department’s general 

fund and to the Chancellor’s Academic Enhancement Fund. 

Duke is also a Nike school, while North Carolina State’s men’s basketball 

program gets about $30,000 worth of shoes, apparel, and equipment from 

Adidas each year. 

"It’s just tremendous tbr us, not only t¥om the value that we receive, but 
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the quality of the shoes and the apparel that we receive;’ said Carolina ath- 

letic director Dick Baddour. 

Nike had revenue of $18.6 billion in fiscal year 2008, up t¥om $16.3 bil- 

lion the year before and $13.7 billion in 2005. Including in those figures is 

an estimated $300 million from Air Jordan. ~v%q~ile all of th e shoe companies 

declined to talk about their shoe and sports apparel business, Nike spokes- 

man Rodney Knox said that "the hope for us is that the visibility of the 

program translates to basketball fans, people that love to play:" 

And, of course, buy shoes. 



MUD ROOMS AND 
ELECTRON MICROSCOPES 

In the blistering summer heat of 2006, second-year head football coach 

Charlie Weis was putting the Notre Dame squad through its paces at Cart- 

ier Field, the team’s practice facility in South Bend. After their grueling 

two-hour practice sessions in the humid Midwest heat, their entire bodies 

drenched in sweat, the players returned to the air-conditioned comfort of 

the palatial Guglielmino Athletics Complex. Affectionately referred to as 

~’The Gug" (pronmmced ’~’-[-’he Goog"), the new building hm~ses the football 

practice week locker rooms, coaches’ offices, and meeting rooms, as well as 

expanded sports medicine, strength and conditioning, and weight room 

areas fbr all eight hundred Notre Dame student-athletes. 

~’The Gug" is one of the top training facilities in the country--college or 

professional The 25,ooo-square-foot Haggar Fimess Center has over 25o 

pieces of weight training eqMpment, six plasma-screen televisions, a state- 

of-the-art sound system, a fit}y-yard track for speed workm~ts, and an 

square-yard Prestige Turf" fidd fbr team stretching exercises and workouts. 

There’s also an 8,26o-square-foot athletic training center with two swim ex- 

ercise pools, one of which has a treadmill on the bottom. Also on the main 

floor are locker rooms for the football players and coaching staff, as well 

as a player’s lounge, nine team position grm~p-meeting rooms, and a five 

hundred-seat atMitorium with extra-large seating to accommodate Notre 

Dame’s three-hundred-pound linemen. To keep the plush carpeting dean, 

there’s an anterior "mud room;’ where players take off their cleats before 

coming inside. The ~5 lockers feature special cleat warmers-driers. 
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The second-floor offices encompass about 7,70o square f~-’et. Weis’s suite, 

which includes two o~!ices, a conference room, and a private bath and 

shower, overlooks Cartier Field. The offices for assistant coaches are off of 

two long hallways labeled "Defense" and "Offense?’ The video coordinator’s 

comp(mnd sits in the center of it all and is linked into every room in the 

building. 

There’s also a recruiting lounge on the second floor that’s decorated with 

eleven national championship banners and a balcony with a panoramic 

view of Notre Dame’s central campus. It is this view--and these facilities-- 

that undoubtedly got )immy Clausen, the most highly" recruited quarter- 

back to come out of Southern California since ~Iohn Elway, anti others to 

sign their letters of intent to the Catholic uniw.~rsity rt~n by the Brothers of 

the Holy Cross (not the Jesuits, as is commonly thought). Altogether, the 

$2~.25 million practice facility built for what are supposed to be amateur 

athletes encompasses some 95,84o sqtmre feet. 

At the same time that coach Weis was putting his team through blocking 

and tackling drills, across campus a team of carpenters, electricians, and 

computer programmers were putting the finishing touches on the Jordan 

Hall of Science. The $7o million, ~oo,ooo-square-foot state-of-the-art 

t}acility includes forty undergraduate laboratories for biology, chemistry, 

and physics; two ~5o-seat lecture halls; a 15o-seat multimedia lecture hall; 

two classrooms; offices for faculty and pre-professional (pre-med) studies; 

a greenhouse; a herbarium; and an observatory. 

"The ]ordan Hall of Science;’ then-Notre Dame president Father Ed- 

ward Malloy said during a press conference, "will provide our undergradu- 

ates with a superb learning environment, and it will free space in other 

buildings for our growing research efforts in the sciences?’ 

The crown jewel of Iordan Hall is the Digital Visualization Theater. It 

has 136 seats and a 36o-degree domed ceiling, similar to a planetarium. 

"The reason we call it the Digital Visualization Theater rather than a 

planetarium is because it is intended to serve all the sciences and even 

Notre Dame students in fields outside of science;’ said Dennis C. Iacobs, 

the Notre Dame Chemistry professor who oversaw the project. "Students 

will be able to experience what it is like to be inside a cell, or see the tran- 
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scription of DNA to messenger RNA, or to experience what it would be like 

to visit King Tut’s tomb. 

"A chemist might sa}; ’here’s a target molecule we’re trying to develop for 

cancer therapy,’ then electronically transfer the graphics file to the master 

computer," Jacobs said. "A cluster of microprocessors then performs a real- 

time 3-D rendering of the target molecule and projects it on the dome. As 

the enormous molecule rotates or moves across the dome at the instructor’s 

command, students feel as if they have been transported into the molecule’s 

universe. They can begin to appreciate how subtle changes in the linkages 

between a few atoms can impact the molecule’s three-dimensional structure 

and its subsequent reactivity. The astrophysics faculty are ecstatic that they 

now can have their students fly through space and visit any corner of the 

galaxy~. These astronomical journeys can be scripted in advance or driven 

in real time at the whim of the instructor. The Digital Visualization Theater 

leaves students with an indelible image of the intricacies of nature." 

Together, the Guglielmino Athletics Complex and the Jordan Hall of 

Science are two of the most impressiw.¯ new buildings on the Notre Dame 

campus. But it may surprise many to learn that only one of them was paid 

fi~r by i~nds including money generated by the football program. 

"The Gug" was a gift from the f~mily of Don E Guglielmino. A long- 

time supporter of Notre Dame, he only attended the university for one year, 

1939-4o. \%then his father died he was forced to return to his native Califor- 

nia and enrolled at Stanford. Then World War II came along. He ]eft_ school 

to enlist in the Army Air Corps and served with distinction in the Pacific. 

After the war, Guglielmino returned to his hometown of Glendale, Califor- 

nia, where he started Newhall Hardware in ~947. He helped found the Santa 

Clarita National Bank in the mid-~96os and was the bank’s chairman until 

it was sold to Security Pacific National Bank in 199o (and later acquired by 

Bank of America). 

Before his death in 2oo~, Gt@ielmino had been a regular contributor to 

the Notre Dame Club of Los Angeles scholarship ~hnd, the university’s In- 

stitute ik)r Church Lii~-’, and the fl)otball program. He was recognized as an 

honorary alumnu s in ~996 and was inducted into Notre Dame’s prestigious 

Monogram Club after his death. 
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"Though Don spent just a year at Notre Dame as a student, he had a 

great h)ve ~br our university,’ Father Malloy said. 

Jordan Hall was primarily underwritten by John W. Jordan II. A ~969 

Notre Dame graduate and a member of the tmiversity’s Board of Trustees, 

he is the thunder of The Jordan Compan?~ a private investment firm. He is 

also chairman and chief executive officer of Jordan Industries Inc., a Chi- 

cago-based holding company: Previous donations include the Jordan Audi- 

torium, part of Notre Dame’s Mendoza College of Business. As a member 

of the Board of Trustees, Jordan chairs the investment committee, which 

oversees the tmiversitis endowment. 

Although the vast majority of the money needed to buikt Jordan Hall 

came fl’om Mr. k)rdan himself; the science center was partially fimded by 

the $~4.5 million that Notre Dame received from appearing in the 2oo6 Fi- 

esta Bowl. Indeed, Notre Dame used all of its Fiesta Bowl money for purely 

academic~not athletic~purposes. More specificall)5 it was used for un- 

dergraduate and graduate financial aid, for library acquisitions, and to pur- 

chase scientific instruments for Jordan Hall. 

’FABLE 5.1 

WV~at Conferences Get f!’om Television 

Conf}rence Total revenue Conference 

Southeastern Conference $122,488,264 
Big Ten Conference $116,988,912 
Atlantic Coast Conference $109,117,674 
Big 12 Conference $98,164,119 
Pacific- 10 Conference $73,148,851 
Big East Conference $68,465,385 
Conference USA $30,111,098 
Mid-American Conference $8,047,309 
Atlantic 10 Conference $7,960,648 
Western Athletic Conference $5,615,518 
Missouri Valley Conference $5,250,702 
Mountain West Conference $4,487,207 
Sun Belt Conference~ $3,423,037 
So u thwestern Athle tic 

Conference $2,839,158 

Total revenue 

Horizon League $2,546,121 
West Coast Conference $2,376,684 
Metro Atlantic Athletic 

Conference $2,373,926 
Southern Conference $2,139,320 
Ohio Valley Conference $1,938,448 
America East Conference $1,929,010 
Big Sky Conference $1,889,678 
Big South Conference $1,872,036 
Atlantic Sun Conference $1,817,488 
Colonial Athletic Association $1,778,964 
Southland Conference $1,657,904 
Patriot League $1,566,255 
Big West Conference~ $1,305,431 
Northeast Conference~ $1,208,201 

Source: Cont’erence filings with the Internal Revenue Service. Revenues reported hy athletics conferences in 

I)ivision I of the National Collegiate Athletic Association for the 2uo2-3 fiscal year, except as noted. ’]?he Mid- 

Continent Conference and the Mid-Eastern Athletic Confcrence did not respond to repeated requests for data. 

The Ivy League is not incorporated as a not-for-profit organization and is not required to file Internal Revenue 
Service Form 99os. 

~I)ata from 2ou ~-2 fiscal year. 
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"We’re, of course, pleased that our team has competed at such a high 

level this year and is being rewarded with this bowl opportunit}q’ said Fa- 

ther John Jenkins, who was named Notre Dame’s president in 2005. "But 

we’re also very grateful that the funds t¥om our participation will go to ad- 

dress such important needs for the academic mission of the university:" 

Unfortunately, Notre Dame is the exception, not the rule. Only" a hand- 

ful of college athletic departments turn a profit. The rest either break even 

or rely on student activity fees, almnni donations, and other money to op- 

erate. 

That doesn’t mean that television revenue isn’t important to under- 

standing the economics of college athletics. It is. In this chapter, }~)u’ll learn 

that television is by far the greatest source of revenue for the two collegiate 

sports that generate the most money: basketball and football. The NCAA’s 

$6.1 billion television contract with CBS to broadcast March Madness rep- 

resents almost 90 percent of the total money the NCAA earns from college 

basketball. And, as Table 5.1 shows, television provides a lucrative source of 

revenues for the various athletic conferences each year. 

BROADCAST BOUNTY 

Television broadcast revenues aren’t sufficient enough to generate huge 

profits for most college athletic departments, but they are often the dif- 

ference between just breaking even and being deep in the red. For many 

schools, revenues from broadcast rights often mean that athletic directors 

don’t have to go to their college presidents and ask that money be diverted 

to athletics from the general academic and operating funds. 

Television also is primarily responsible for providing the money needed 

to support non-revenue sports, especially Title IX-mandated women’s pro- 

grams. This is especially true when it comes to March Madness. Although 

women’s basketball has its own sixty-four-team tournament, only two of 

the elite women’s teams consistently earn a profit: Connecticut and Ten- 

nessee. The rest of the women’s Division I teams that appear in the annual 

tournament are supported by the television revenues that are generated by 

men’s football and basketball. 
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Of course, all this television money comes at a price. In addition to par- 

ticipants being slaves to the ne~Tork schedulers, many critics see television 

as the single biggest driving force today behind the gross commercialization 

of big-time college athletics. They have a point. Without television, there 

wouldn’t be an audience of tens of millions of fans to see the Nike Swoosh 

that’s prominently displayed on players’ uniforms. Without this explosion 

of naming rights and sponsorships, we’d all be sitting down on January 1 

to watch games that used to be simply known as "The Cotton Bowl;’ (now 

the "AT&T Cotton Bowl") the Sugar Bowl (now the "Allstate Sugar Bowl"), 

and the Peach Bowl (now the "Chick-fil-A Bowl"). And, of course, with- 

out television, universities wouldn’t be compelled to produce self-serving, 

hypocritical public service announcements that falsely proclaim that their 

student-athletes really do care more about biochemistry than basketball. 

"Driven by the insatiable public demand for entertainment, the com- 

mercial nature of the news, broadcasting, and the entertainment industry, 

and the feverish hype of the sports press, our two most prominent college 

sports, football and basketball, have been transformed into big-time show 

business;’ wrote former University of Michigan president James J. Duder- 

stadt in his excellent book, Intercollegiale Athletics and ~he American Univer- 

sity. 

"Players and coaches have become celebrities;’ he wrote. "Athletic events 

have become media products. The objectives of these college sports activi- 

ties have become market share and commercial value, and the welfare of 

their players as students has been largely ignored. Any educational mis- 

sion-indeed, relevance of these programs to the rest of the university-- 

has been subverted if not destroyed entirely." 

In many ways, Duderstadt is right. And while it’s true that the modern 

national broadcast television contract began in ~99~ with Notre Dame and 

NBC--and has ballooned out of all proportion since--it’s also true that 

broadcast rights were an important part of the economics of college sports 

long before Joe Paterno started stomping up and down the sidelines in his 

signature white socks and black cleats, or ABC’s Keith Jackson started yell- 

ing %~qaoa, Nellie;’ ~¥om the broadcast booth at Michigan Stadium, which 

he dubbed, "The Big House." 
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FIRSTTHERE WAS RADIO 

Decades before television, of course, there was radio. The first college 

football game broadcast was on the student-run radio station at the Uni- 

versity of Minnesota in 1912. Eight years later, the first commercial col- 

lege sports broadcast was on WTAW in College Station, Texas. In 1922, the 

Princeton-Chicago football game was the first "nationally broadcast" game, 

carried over a telephone wire that ran from New York to Chicago. In 1926, 

NBC inked the first network radio deal for college sports. A year later, it 

broadcast the Rose Bowl for the first time. 

It didn’t take long for colleges and universities across the country to dis- 

cover the value in a radio broadcast contract. Radio not only brought in 

revenue but also built a following for the school well beyond its ivy-covered 

walls. Radio broadcasts helped alumni keep tabs on their alma mater, no 

matter where they lived. It also built huge followings among fans who had 

never attended those schools. This is especially true in states that have one 

predominant state university, such as Indiana, Iowa, and Minnesota. Long 

before Minnesota was "The State of Hockey;’ the University of Minnesota’s 

games were broadcast across the state, making nearly everyone a Gopher 

fan. 

Duderstadt’s University of Michigan initially took the high road when 

it came to radio broadcast rights. In the ~92os and 193os, Michigan games 

were broadcast for t?ee. But by 1935, Michigan had recognized the obvious 

commercial advantages and was earning $2o,ooo a year from radio broad- 

cast rights. When the Big Ten Conference tried to negotiate a conference- 

wide broadcast agreement, Michigan was one of its staunchest opponents. 

Xaghy? It would have meant getting $10,OOO a year from a $~oo,ooo contract 

split ten ways instead of the $2o,ooo Michigan was getting on its own. 

Yale had a $2o,ooo broadcast contract at the time as well. This drew the 

ire of both Harvard and Princeton, who each had turned down offers of 

$65,ooo for two years. Left out in the cold, the two IW League schools sud- 

denly rediscovered their ethics--if they had ever had any--and accused 

Yale of buying into the "commercial atmosphere which already surrounds 

intercollegiate athletics to a troublesome degree’ 



86 Mud Rooms and Electron Microscopes 

The only school that consistently adhered to the free broadcast model 

was Notre Dame. As noted sports economist Andrew" Zimbalist wrote in 

his excellent book, Unpaid Professionals: "Notre Dame believed that not 

only was this the proper policy for amateur sports and that it was congru- 

ent with the school’s religious commitment, but serendipitously the policy 

would also allow more fans to fi~llow Notre Dame games, yielding positive 

publicity for the university." 

Indeed, in many ways, it was the free broadcast rights--and the team’s 

phenomenal success on the field--that made Notre Dame the closest thing 

we’ve ever had to a national college football team (I say "had" because of 

Notre Dame’s abysmal record since Lou Holtz left, including the past few 

seasons under vaunted coach Charlie Weis). 
When television came along, athletic directors and college presidents 

immediately saw the value in broadcasting rights. The first televised college 

game was a 1939 baseball game between Princeton and Columbia. A year 

later, Penn began broadcasting its football games locally. 

Many college presidents and athletic directors worried that broadcasting 

games on television would hurt the gate. So many of the early college con- 

tracts had clauses that paid damages to the schools for lost tickets revenue. 

As television grew through the late 194os and 195os, so too did the num- 

ber of collegiate television contracts. Wisconsin got $1o,ooo a year, Tulane 

$7,500, USC and UCLA $34,5o0 each. Oklahoma sold its television rights 

for just $m, but also got a percentage of the profits. Even Notre Dame 

started cashing in. In 1948, the Catholic university sold the broadcast rights 

to its game against NaW for $21,ooo. A year later, the price rose to $36,000 

plus incentives. 

This all worked quite well until 1951. That’s when Penn signed a three- 

},ear, $850,000 television broadcast contract with the fledgling Du Mont 

television network. At the NCAA Convention that year, delegates, incensed 

over the size of the Penn contract (and probably a little bit jealous), voted 

161 to 7 to restrict what had been ~known as "home rule;’ which allowed 

schools to negotiate their own radio and television rights. Penn president 

Harold Stassen protested the ruling, saying it violated the Sherman Anti- 

trust Act. The NCAA in turn ruled that Penn was no longer in good stand- 
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ing, and many of the IW League schools agreed, saying they would not play 

Penn. Pressured from all sides, Penn relented and cancelled the contract 

with Du Mont. 

Although the majority of NCAA delegate schools were able to defeat 

Penn over its lucrative television deal, they lost home rule. The big winner 

to emerge out of the whole affair was the NCAA. Now it would not only 

negotiate national television rights but also set the schedule. 

The first NCAA-negotiated deal was with Westinghouse in 1951 for 

$679,o00. A year later, the NCAA signed a $1.1 million contract with NBC. 

And that’s the way college football television rights were negotiated for the 

next four decades. 

It wasn’t a bad plan. From ~95~ to 1983, annual broadcast revenue rose 

from $1.1 million to $74.1 million. The NCAA kept about lO percent for 

expenses, and the rest was distributed to teams in a proportional revenue- 

sharing model. In short, the more times you were on television, the bigger 

your cut of the pie. 

This worked great for schools such as Michigan, Notre Dame, and Ala- 

bama, but it hurt the smaller schools. And the television networks’ East 

Coast myopia hurt the Pac-lo and other conferences out west. No network 

was going to delay lucrative and popular Saturday night programming at 

7:00 P.M. Eastern time to show the Washington-Cal game that started at 

4:00 P.M. on the West Coast. 

TELEVISION RIGHTS REVOLT 

In 1973, the NCAA tried to more equitably distribute television revenues 

by separating the elite Division I schools from the smaller D-II and D- 

III programs. Under the deal, the NCAA would give the smaller schools 

$50o,000 of the $16 million national television pact. As one-sided as the 

deal seems, it would have marked a significant increase in broadcast rev- 

enue for the smaller schools. But they balked, saying that it didn’t fix the 

fundamental problem: the rich were getting richer and the poor were get- 

ting nothing. 

Two years later, Cal State-Long Beach president Stephen Horn made a 
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radical proposal at the NCAA’s Annual Meeting. He wanted the NCAA to 

give half of the television contract money to schools that never appeared 

on television. His argument was that the money would allow" them to build 

up their football programs, be competitive, and appear more on television. 

When they rose to the top, other lesser teams would get the bigger payout 

that they’d been receiving. 

The proposal was given a solid thmnbs down by the cabal of college 

presidents who represented the biggest football programs in the country 

and thus controlled the NCAA committee that oversaw television rights. 

But the proposal started a serious discussion about the collectivist nature of 

the consolidation of college football broadcasting rights. It also set the stage 

for a momentous sea change, the effects of which are still being felt today: 

Chafing under the yoke of the NCAA’s central control, the major con- 

ferences--the Big Ten, the Pac-lo, and the SEC--realized that they were 

the real power brokers when it came to television broadcast rights. They 

controlled the talent, the venues, and the fans. Without them, the NCAA 

national broadcast contract was worthless. So in ~98~ they set up their own 

organization, the Collegiate Football Association, and negotiated their own 

deal with ABC. Three years later, the Supreme Court ruled that the NCAA’s 

central control over college sports broadcasting rights amounted to re- 

straint of trade. The days of centralized broadcast rights and scheduling 

were over. 

"The floodgates opened;’ writes Michigan’s Duderstadt. "Several confer- 

ences, including the Big Ten and Pac-lo, were powerful enough to negotiate 

their own television contracts. The CFA continued for a few more years, 

but it eventually disintegrated when Notre Dame negotiated its own con- 

tract with NBC and withdrew from the CFA." 

Indeed, Notre Dame was the first to sign an individual national broad- 

cast contract, with NBC Sports in ~991. It was, in many ways, the beginning 

of the modern era of college sports broadcasting. 

In ~oo4, Notre Dame and NBC signed their fourth contract extension, 

a five-year deal that will pay Notre Dame $9 million for broadcast rights 

to all of the home games from South Bend from ~oo6 through ~OlO. And 

because Notre Dame is one of the most storied--and well-supported--col- 
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lege football programs in the country; much of the NBC money, like the 

2oo6 Fiesta Bowl money, has gone to support academics. As a result, schol- 

arships funded by Notre Dame’s television revenue increased tenfold from 

1991 to 2oo4, from $5.4 million to $53.7 million. 

"While our partnership with NBC has been important to Irish athletics, 

it is the general student body that has been the greatest beneficiary’," Father 

Malloy said in an interview:. "From the very beginning, the majority of rev- 

enue generated through the contract with NBC has been directed toward 

the financial aid needs of our students. Now, thanks to this innovative col- 

laboration, the dream of a Notre Dame education has been made a reality 

for hundreds of Notre Dame students who have received millions of dollars 

in scholarship support." 

In the 2oo6-7 school year, there were 247 Notre Dame undergraduates 

receiving need-based scholarships, averaging $13,ooo each, funded by rev- 

enue from the NBC television contract. Since its inception, the contract has 

funded 1,92o Notre Dame undergraduate students to the tune of $2o mil- 

lion in need-based and academic financial aid. Notre Dame has used $5.5 

million to endow doctoral fellowships in its graduate school. Earnings from 

the endowment are used for graduate teaching fellows, a minority fellow- 

ship program, and summer research fellowships. Nearly $4 million from the 

NBC contract has been used to endow MBA scholarships at the Mendoza 

College of Business. Since 1994, nearly 2oo MBA students have been sup- 

ported through the NBC endowment. During the 2oo5-6 academic year, 

fourteen students were designated as NBC fellows. 

Unfortunately, there has been a downside to the Notre Dame-NBC con- 

tract. Everyone wants one. And in many ways they’ve gotten it. As Table 

5.1 shows, every major (and minor) athletic conference, from the SEC and 

Pac-lo to the Patriot League and the Big Sky; gets a substantial amount of 

money from television broadcast rights. Thus television has become the 

drug that fuels the addiction of college sports. And like an addict, maW 

colleges don’t care what they have to do to get it. 

Furthermore, not every athletic director is as generous with his television 

money as the good brothers in South Bend. In short, most schools don’t use 

television and sponsorship money generated by athletics to build libraries 
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and fund scholarships. That’s because there’s a misperception among fans 

that most big-time college sports programs are awash in mone}; much of it 

coming from lucrative television contracts. It’s true that the television con- 

tracts are often measured in the hundreds of millions of dollars, but the 

athletic departments spend the TV money as quickly as they can cash the 

check. They spend it on lavish locker rooms, recruiting trips on private jets, 

and the general expenses that come with rmming a big-time D-I program. 

As a result, many schools rely on their television money--whether it’s self- 

generated or part of a conference-wide revenue-sharing plan--just to break 

even. 

Many schools also use their television revenues from football and bas- 

ketball to support other non-revenue sports, such as soccer, volleyball, and 

lacrosse. And with very few exceptions, those non-revenue sports include 

every women’s team that’s mandated by Title IX, the federal statute that 

says schools that receive federal funding must spend equal amounts of 

money on men’s and women’s athletics. 

A good example is Louisiana State University. The LSU football team 

made about $11.3 million dollars in 2oo5. In fact, the program has made 

more than $11 million each year since 1999. Its banner year was 2003, when 

it made $19.1 million and won the national championship. 

"Football is the engine that drives the train;’ LSU associate athletic direc- 

tor Mark Ewing told the Associated Press. "And the other sports know that." 

Notice that I said the money that the "LSU football team" brought in, 

not profit. The athletic department breaks even. That’s because the televi- 

sion money and other revenue that’s generated by LSU football goes to sup- 

port the other non-revenue sports. 

Case in point is the LSU men’s and women’s basketball programs. If you 

do a thorough accounting of the LSU basketball program, and exclude tele- 

vision revenues, both the men’s and women’s basketball teams consistently 

lose money: According to the school, in 2005 the men’s basketball team, 

which is nowhere near as successful as the men’s football team, lost more 

than $1oo,ooo. What put it in the black was the $9.7 million the school re- 

ceived from television revenue sharing with the NCAA, the vast majority of 

which was generated by the LSU football team. 
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"Out of that $9 million, only $2.73 million is from men’s basketball;’ Ew- 

ing said. 

The same is true for the LSU women’s basketball program, which is 

mandated by Title IX because the school fields a men’s basketball team. In 

2005, the LSU women’s basketball team was in the red by about $1.3 million. 

The team has lost more than $1 million each year since 2ool. Not even the 

arrival of all-star guard Seimone Augustus could put the program in the 

black. Her arrival resulted in a tenfold increase in ticket sales, but it was 

nowhere near enough to offset the total cost of the program. 

In 2002, the LSU women’s basketball team had ticket sales of $28,600. 

When Augustus joined the team a year later, ticket sales increased to $212,3o3 

and by 2oo5 had climbed to $352,068. The team also makes about $50,00o a 

year in television revenue, for its own appearances as well as revenue it gets 

tbr playing in nationally televised games against Connecticut and Tennes- 

see, the only two women’s basketball programs in the country that consis- 

tently turn a profit. (In 2005, the University of Connecticut earned the most 

of any women’s basketball program with a profit of about $1.6 million.) 

Is the money that the LSU football team brings in part of the gross com- 

mercialization of college athletics? Absolutely. Dbuld LSU still have a men’s 

or wome’s basketball team without it. Probably. But LSU would have to get 

the money from somewhere. It would it by either cutting other sports, in- 

creasing student fees, or asking wealthy alumni to help thnd the programs. 

The point is this: though a college president may be vehemently against 

the commercialization of college sports, he quickly realizes that he can’t live 

without it. That’s the Hobson’s choice that’s faced by college presidents and 

chancellors on campuses across this country every day. 

TWO NEW TRENDS 

Although the economic benefits of television broadcast rights are pretty 

clear, two issues roiled college sports broadcasting in 2oo7-8. One is the 

creation of the Big Ten Network, which could ultimately turn out to be the 

single biggest misstep by college sports in decades. The other is high school 

tbotball on television. 



92 Mud Rooms and Electron Microscopes 

The Big Ten Network 

The Big Ten Network is a natural extension of the broadcast rights revolt 

that rocked college sports in the late 197os and early 198OS. In short, the big 

D-I football conferences realized that they no longer needed the NCAA to 

negotiate television rights. In fact, they’d make more money if they didn’t 

have to share revenue--albeit disproportionately--with the Slippery Rocks 

and Appalachian States of the world. \%%ile this model of schools and con- 

ferences negotiating for themselves has worked well for the big D-I confer- 

ences, the Big Ten Network may be the first example of a conference over- 

playing its hand. 

The Big Ten Conference, the nonprofit group that negotiates broadcast 

deals for its eleven universities, formed the network with Fox in 2006. 

The conference owns 51 percent of the network; Fox owns the rest. The 

network bought the rights to four hundred Big Ten games for $5o million 

to $6o million a year. But it gets to show only the games that are not picked 

up by ESPN and ABC. The Disney networks have a separate ten-year, $1 

billion deal to broadcast the most attractive Big Ten football and basketball 

games. 

In addition to football, the Big Ten Network planned to broadcast at 

least lO5 regular-season men’s basketball games, 55 regular-season women’s 

games, 17o other events from sports such as softball and track, and Big Ten 

championships during 2oo7-8. The network also owns the rights to tapes 

of Big Ten football and basketball games back to 1960, which allows it to 

produce shows similar to those featured on ESPN Classic. 

The biggest problem for the Big Ten Network in its first year was ac- 

cessiblity. And there wasn’t a better example of that than the November 

13, 2007, Wisconsin-Ohio State game. In years past, a game between the 

number-twenty-one-ranked Badgers and the number one Buckeyes would 

have been seen nationwide on ABC, ESPN, or ESPN2. But as Wisconsin and 

Ohio State lined up for the kickoff, the Big Ten Network had yet to strike a 

deal with Comcast, Time Warner, and other cable companies. As a result, 

most fans in Wisconsin and Ohio were unable to see the game in their own 

homes. That’s because only 35 percent of the households in Wisconsin and 
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40 percent in Ohio were on cable or satellite systems that offered the Big 

Ten Network. In short, it was good for the neighborhood sports bar, but it 

was a disaster for the Big Ten Network and the vast majority of the Big Ten 

diaspora nationwide who couldn’t sit at home and watch the game, which 

is the whole point of a nationwide network. 

There were other mathematical formulae working against the Big Ten 

Network in its inaugural broadcast year. Although it had a respectable thirty 

million cable and satellite subscribers nationwide, Comcast, Time Warner, 

Charter, and Mediacom controlled 65 percent of the TV homes in the eight 

Big Ten states. None of those cable providers was in a hurry to meet the 

Big Ten Network’s terms. That’s because the Big Ten Network wanted the 

cable companies to pay $~.1o a month per subscriber and offer the network 

as part of its basic service. Comcast and others wanted to offer the Big Ten 

Network as part of a sports tier package that cost about $5 a month. 

From a purely economic standpoint, this is interesting because it’s basi- 

cally a battle of wills between two entrenched monopolies. The Big Ten has 

a monopoly on the broadcast rights and the cable companies have a mo- 

nopoly on the delivery system (and, apparently, never the two shall meet). 

The Big Ten Network also wanted Comcast and other cable providers to 

pay rights fees based on the total number of subscribers in the eight Big Ten 

states. In short, it wanted every Comcast customer to pay for a network that 

only a fraction will watch. 

Also, while the Big Ten has some of the most successful sports teams 

in the country, can you really fill twenty-four hours of programming with 

them? The Big Ten thought so. Instead of infomercials, the 2:oo A.M. hour 

features Iowa versus Purdue in women’s lacrosse. Furthermore, the Big 

Ten has said that half the programming on the network will be devoted to 

women’s sports by the third year. 

For all the angst the issues caused among the Big Ten faithful, it’s ironic 

(but illustrative) that the fiasco around the Wisconsin-Ohio State game was 

simply the luck of the draw. That’s because the Big Ten Network gets to 

broadcast one home football game for each of its eleven member schools 

every season. Other than that one right, the Big Ten is basically at the mercy 

of ESPN and ABC. It gets what they don’t want. 
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In this case, ABC took Michigan-Michigan State, ESPN showed Pur- 

due-Penn State, and ESPN2 had Iowa-Northwestern. That left the Big Ten 

Network with the Wisconsin-Ohio State game. By contrast, the first two 

Big Ten broadcasts of Ohio State games were against Youngstown State and 

Akron, not the most exciting--or suspenseful--games. 

Regardless of who’s to blame--the Big Ten for being too greedy or the 

cable companies for being too cheap--the fans were annoyed with both. 

Viewed more broadly, I think the Big Ten Network will be a big red flag for 

other conferences that are thinking about following in the Big Ten’s foot- 

steps. 

The only other big college conference attempting to run its own network 

is the Mountain West Conference. Distribution bumps have hurt it as well. 

As a result, other conferences are in no rush to follow the lead of these two 

college sports broadcasting trailblazers. 

"We’re watching what happens with the Big Ten Network;’ ACC Com- 

missioner !ohn Swofford told Street & Smith’s Sports Business ]ournal in 

a November 2oo7 profile. "Our contracts run through 2OlO-ll in both 

football and basketball. They’re separate contracts but they sync with each 

other chronologically. And so we’ve got several years to take a look at that. 

We’re constantly evaluating the future of our television contracts and the 

best ways of distribution. So, what the Big Ten and the Mountain West and 

the NFL Network have done is of interest to us. 

"The luxury we have right now is time;’ Swofford continued. "Sometimes 

you want to be out front with things. Other times you want to have the op- 

portunity to evaluate what’s happening and take a look at what it would 

mean to your particular situation. In this case, I think we’re going to be well- 

served by being able to sit back and watch for a year or two how these things 

develop and then make a determination as to what it can mean to the ACC:’ 

High School Football on TV 

The other issue that was getting a lot of ink in 2007 was a marked in- 

crease in the broadcasting of high school football games. To truly under- 

stand the economic, social, and cultural impact of big-time college sports, 

you have to look at what it’s doing to kids in high school and junior high. 
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An August 31, 2007, column by the Houston Chronicle’s David Barron 

asked readers what they’d rather watch: "A meaningless NFL exhibition 

game on KTRK (Ch. 13), or the most highly touted high school season 

opener in recent memory on FSN Houston?" 

"It was an unusual choice for this time of year;’ Barron wrote, "but it’s 

about to become more common;’ on local cable and nationwide on ESPN. 

He went on to note that televising high school sports strikes some as 

a slippery slope. There was no such conflict for Charles Breithaupt, ath- 

letic director of the University Interscholastic League, which oversees high 

school sports in Texas. 

"Someone is going to be on TV, and it might as well be our kids;’ Bre- 

ithaupt told the Associated Press. "As long as we continue to protect the 

Friday night experience, our membership continues to be OK with it. Ev- 

erybody wants to be on TV, and I can’t blame them for that." 

Everybody wants to be on TV. That’s an understatement. 

Again, I think the growth of high school sports programming is illustra- 

tive of how the money and fame of big-time college athletics (and, yes, the 

pros) has a reach well beyond the campus quad. It’s particularly strong with 

young athletes, who today mimic their favorite college players as much as 

the pros. And it’s mostly because of the aura of celebrity that twenty-four- 

hour sports television coverage has bestowed on kids who are supposed to 

be students first and athletes second. 

Thanks to sports television, impressionable young kids can see--live-- 

all the seminal moments in the careers of their favorite college athletes. 

The McDonald’s All-American Tournament, which features the best high 

school senior basketball players, is broadcast live. So, too, are the tourna- 

ment’s shooting skills and dunking contests, which are nothing more than 

a chance for these kids to show off. Other high school and college TV fare 

includes live coverage of football and basketball signing day, the Heisman 

Trophy banquet, the NFL Combine and, of course, the NFL Draft. 

This sort of fame and intense media focus was once the sole domain of 

pro athletes. Now it s accorded to players who haven t even gone to their se- 

nior prom. There’s absolutely no sign that anyone is going to stand up and 

say "Stop:’ And the age at which these kids are singled out and highlighted is 
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getting younger and younger. Later on, you’ll read about the Amateur Ath- 

letic Union annual summer basketball tournament in Walt Disney World 

that regularly features elite teams of nine-year-olds. But we’re getting ahead 

of ourselves. 

Although the high school broadcast trend is disturbing, it’s still in its in- 

fancy. The ultimate events at which the commercial development of college 

athletics is on full display are the college bowl games. 



HOW MUCH DOES THAT 
STADIUM REALLY COST? 

Going into 2009, one of th e big economic concerns regarding college athlet- 

ics was the so-called "facilities arms race." College presidents, endowment 

administrators, coaches, and the NCAA worried that colleges and universi- 

ties were getting caught up in an escalating contest to see who could build 

the biggest, most-lavish football stadiums, basketball arenas, training facili- 

ties, and student-athlete tutoring centers. Even with the economic down- 

turn, projects that had been planned--and funded--a few years before 

were continuing apace. 

"You don’t have to be an economist to ~know there’s an arms race going 

on;’ said Michael Granoff, a professor of accounting at the LTniversity of 

Texas, which, at $1o7 million, has the second-highest athletic budget in all 

of college sports and is challenging Ohio State for the number one ranking. 

"Just look at what’s being spent for practice facilities, facilities for non-rev- 

enue sports, and so on." 

There’s no doubt that schools across the country are building bigger, 

newer, and more opulent athletic facilities that rival those of professional 

sports franchises. But to me the more important question is, "Does it mat- 

ter?" 

YVhat is the real impact of this facilities arms race on the overall fi- 

nancial health of the university? Is it jeopardizing academics for the sake 

of athletics? This is what we’ll look at in this chapter. And, as with many 

of the issues surrounding big-time college athletics, the answers are not 

simple. 
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TINY ADRIAN COLLEGE ENTERS THE FRAY 

Much of the debate about the facilities arms race has been around the 

traditional big-bucks programs: Penn State, Ohio State, Michigan, Oregon. 

But to understand how widespread the so-called "facilities arms race" has 

become, all you have to know is that even tiny Adrian College has joined the 

t?ay. In November 2oo5, Adrian, a 1,3oo-student, Division III school about 

an hour outside of Detroit, announced that it was going to build a 2,5oo- 

seat, $6.5 million outdoor stadium. \%%ile it wasn’t akin to the construction 

of the 8o,ooo-seat Yale Bowl in 1914, it was a significant undertaking for a 

school th at size. 

Adrian College’s Multi-Sport Performance Stadium (who says nam- 

ing rights are all bad?) opened on September 9, 2oo6, part of the school’s 

alumni weekend celebration. It’s pretty basic. It has synthetic turf, stadium 

lighting, a fully wired press box, and a student section in one end zone. The 

football field is ringed by an eight-lane, all-weather running track. There’s 

also a steeplechase pit and a jumping and throwing area. A removable 

plastic bubble covers one half of the field during the winter months and is 

heated to accommodate indoor sports. 

Adrian, which plays in the inconsequential Michigan Intercollegiate Ath- 

letic Association, couldn’t find anyone to buy the naming rights for the new 

stadium, so the funds were raised through the college’s development office. 

An alumnus, James F. Thomas (’84), did donate the money for an alumni 

picnic pavilion that hosts pregame tailgate parties. 

The stadium is a component of the first of two phases of development 

being initiated by Adrian College president Jeffrey Docking. Renaissance I 

focused on athletic facilities, residence halls, and extracurricular life. Re- 

naissance II focused on academics. I think it speaks volumes about Adrian 

and the broader issue that the athletic facilities were built first, and the aca- 

demic buildings second. 

In a press release announcing the board of trustees’ approval to build 

the new stadium, the school said, "It is anticipated that the new track and 

stadium will boost the campus atmosphere and school spirit, and will help 

the College enroll more student-athletes:’ 
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"This marks the beginning of great things for Adrian College;’ said Pres- 

ident Docking. "These changes will put us in stride with the ever-increasing 

pace of higher education, and will provide our students with an excellence 

of experience that they can expect t¥om Adrian College." 

Before building the stadium, the Adrian College football team was bused 

across town to play its home games at Maple Stadium, named fi~r the high 

school team that also plays there. When the new stadium opened in 2oo6, it 

marked the first time that the football team had played on campus since the 

late 195os. 

"It won’t be long until our teams will be playing at home, at their own 

facilities;’ Rick Creehan, executive vice president for enrollment and head 

of the project, said in a school press release touting the project. "Imagine 

having these events right on campus, where it’s a short walk for students to 

cheer on their classmates and have a great time." 

"It would be great to have more students out to support us, and that 

would happen if we were right on campus;’ said Taz Wallace, an All-Ameri- 

can middle linebacker at Adrian. "And I think it will improve the kinds of 

students we can get." 

And that’s exactly what happened. According to a report in the April 23, 

2007, Detroit News, freshman applications to Adrian more than doubled, 

and the student body grew" ~o percent in one year at a time when private 

colleges in Michigan averaged a ~.5 percent ammal increase. 

Adrian College now has twenty-three NCAA varsity teams and plans to 

add rotor more teams over the next few" years, which would surpass the pro- 

grams offered at Michigan State and the University of Michigan. 

"We can offer something to the kids who can’t play for the University of 

Michigan.." said Creehan. ~’You ha~’e to have a carrot to dangle in front of 

(students) that went beyond jt~st the academic experience, and we chose 

extracurricular activities to invest in:’ 

Of course, that’s the justification that’s given for the entire athletic 

department on college campuses across the country. It’s also what is 

fueling the current facilities-building boom. The equation most athletic 

directors are doing in their heads is fairly simple: bigger stadiums plus 

luxury amenities equals wealthier boosters and increased revenues. 
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It’s an economic formula that is mostly working. Furthermore, while 

many athletic departments carry debt, for the most part it is serviceable 

debt. 

ATHLETICS VERSUS ACADEMICS? 

So is the so-called facilities arms race really a crisis? I don’t think it is. 

Although clearly there’s evidence that we are in the middle of a college 

stadium-building boom, there’s also evidence that there’s a facilities arms 

race going on in terms of academic buildings at colleges and universities 

across the country. Many blame this building boom for the rising cost of 

tuition. 

So what’s worse? Going into debt to build a better biology lab or a bigger 

library, paid for by tuition increases that are far outpacing inflation, or us- 

ing the revenues from successful football and basketball programs to build 

new stadiums and arenas that pay for themselves through personal seat li- 

censes, luxury suites, and a stadium club? 

A 2005 study by two Washington economists that was commissioned by 

the NCAA concluded that athletic capital costs account for only a small 

proportion of overall university spending. They noted that annual capital 

costs at D-I athletic departments are about $24 million, just below the aver- 

age operating budget, which is $27 million. In other words, most of these 

projects are reasonably within the operating budgets of the average athletic 

department. Furthermore, many are funding themselves, through increased 

revenues, alumni donations, and modest debt that is far from crippling. 

"The inclusion of capital costs does not change the result that athletics 

are a small share of institutional spending;’ said NCAA president Myles 

Brand in a written statement touting the study: "However, the magnitude 

of these costs is a sign that they should be closely monitored and used as a 

tool by college presidents, boards, and athletics directors to make informed 

decisions about future investments." 

The study did find that there was evidence of a building boom in D-I 

football that was feeding off itself within competitive conferences such as 

the SEC, Big Ten, and Pac-lo. It said that an increase in seating capacity at 
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one stadium usually resulted in increased seating at rival institutions. For 

evidence of this, you need look no further than the Big Ten. 

lOl 

BIG TEN BUILDING BOOM 

Penn State completed a renovation of Beaver Stadium in 2OOl that in- 

creased seating from about 93,ooo to more than lO7,OOO, making it the sec- 

ond-biggest facility in college sports. The project included the addition of 

a lO,OOO-seat upper deck, a new video scoreboard, sixty lm’¢ury suites, 4,ooo 

club seats, and new restrooms and concessions. 

In 2oo5, the University of Wisconsin completed a four-year, $110 million 

renovation of historic Camp Randall, the former Civil War training ground 

where the Badgers have played football since 1917. The facelift increased 

seating from 76,129 to 8o,321, and added seventy-two suites, 337 club seats, 

and 59o varsity indoor seats. Wisconsin also added the five-story Kellner 

Hall office building, from which Athletic Director Barry Alvarez oversees 

his empire. The building is home to the Athletic Operations Building, the 

football offices, new visiting team lockers, the Camp Randall Media Room, 

and renovations and upgrades to the press box. 

In 2oo8, the University of Michigan completed a $226 million renova- 

tion of Michigan Stadium. The project added 83 luxury suites that lease 

for as much as $85,ooo a year, added 3,2oo club seats, and increased gen- 

eral seating capacity by 1,ooo to 108,251. Sixty miles up the road in Lansing, 

Michigan State completed a $64 million renovation of Spartan Stadium in 

2oo5 that added 3,ooo seats and twenty-four luxury suites, bringing capac- 

ity to 75,oo5. 

Ohio State, the richest college athletic program in the country, with 

an annual budget of about $110 million, has gone on the biggest building 

boom of all. Over the past few years, Ohio State has built the $116 million 

Jerome Schottenstein Center for basketball and hockey. It completed a $194 

million renovation of"The Horse Shoe" that increased capacity for football 

games to m5,ooo screaming Buckeye fans. Ohio State also has a new base- 

ball stadium; a new track, soccer, and lacrosse stadium; a new $4 million 

aquatics center; and a new $6 million boathouse for its crew team. The 
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university also has renovated existing facilities for gymnastics, wrestling, 

fencing, softball, and tennis. One of Ohio State’s two championship golf 

courses was recently redone by noted alum Jack Nicklaus. 

All this capital improvement has left Ohio State’s Athletic Department 

with debt of about $2oo million, with annual debt service of about $17 mil- 

lion. While that sounds like a lot, think about it in the context of your own 

life. If you make $1oo,ooo a year, would anyone think you were crazy to 

have mortgage payments of $17,ooo a year on a $2oo,ooo home loan? 

Like most collegiate athletic bills, Ohio State’s capital improvement debt 

is primarily being paid by the football and basketball teams, the school’s 

two biggest revenue-generating sports. For instance, the stadium renova- 

tion is being paid offthrough a $6 surcharge on football tickets that no one 

seems to mind, as well as increased luxury revenue from eighty-two new 

suites and 5,ooo club seats. 

"~ don’t have a great need to defend Ohio State;’ said Dan Fulks, a Tran- 

sylvania University accounting professor who analyzes athletic finances for 

the NCAA. "But there’s no other unit on campus that has the potential to 

pay its own debts. You build a new biology lab, and that has to be paid for 

out of tuition or somewhere. If you’re generating over $1oo million in rev- 

enue from athletics, you have the capability of paying it off yourself." 

Lessening the concern--at least in my eyes--over Ohio State’s build- 

ing boom is the fact that at the same time the school was paying off its 

$2oo million athletics debt, it was giving about $3 million a year in surplus 

revenue to the college’s general fund. Of course, as I’ve mentioned befi~re, 

schools like Ohio State are the exception, not the rule. As I noted in ear- 

lier chapters, there are only about a half dozen athletic departments in the 

country that truly generate a surplus. The rest rely on student fees, alumni 

endowments, and other donations to stay in the black. But the fact remains 

that these capital improvements, no matter how big and extravagant, are 

not breaking the bank. 

Andy Geiger, the former athletic director at Ohio State, is quick to point 

out that the untold story on college campuses is not the facilities arms race 

in athletics, but the one in the general college. 

"Universities build new facilities in all areas possible in order to com- 
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pete;’ he said. "This is especially true in research institutions. I don’t think 

athletics does this sort of thing more than medicine or other parts of the 

universit}:" 

ACADEMIC BUILDINGS, TOO 

Geiger has a point. A number of studies from the public and private 

sector blame the rising cost of tuitkm on a building boom on campuses 

across the country. Brown, Cal Tech, Columbia, Dartmouth, Johns Hop- 

kins, and MIT are all in the $1 billion club in terms of capital campaigns. 

And given the low priority of athletics on their campuses, it’s fair to 

say that the money isn’t going to build new stadiums and plush locker 

FO om s. 

Johns Hopkins, which, in terms of athletics, is known for its lacrosse 

team but little else, hoped to raise $3.2 billion by the end of 2oo8. Some see 

the Johns Hopkins capital campaign, up from a stated goal of $2 billion in 

2oo7, as a response to capital campaigns at Columbia, Cornell, and Stan- 

ford, all of which hoped to raise $4 billion each. 

%’Ve really aren’t competing with each other;’ Michael C. Eicher, Johns 

Hopkins’ vice president for development, told the Baltirnore Sun. "It’s about 

the real needs in the world." 

There is some genuine concern that the facilities arms race in athletics is 

taking money away from academia. After all, there are only so many alumni 

with only so much to give. There is some evidence of this. 

According to the Chronicle of Higher Education, athletics departments 

and booster clubs raised more than $1.2 billion in 2006-7. Between 2002 

and 2007, colleges in the nation’s six premier athletics conferences raised 

more than $3.9 billion for capital expenditures alone. Over the next few 

},ears, premier D-I programs hope to raise another $2.5 billion. Some pro- 

grams have seen donations more than triple over the past decade. 

"The sports fund-raising success has come at a cost;’ the Chronicle said 

in an October 2oo7 article. %~q~ile donations to the country’s 119 largest 

athletics departments have risen significantly in recent years, overall giving 

to those colleges has stayed relatively flat." 



lo4 ttow Much Does That Stadium Really Cost? 

Indeed, in 1998 athletics gifts accounted for 14.7 percent of all contribu- 

tions. By 2oo3, the figure had risen to 26 percent. 

"There’s a fear among faculty members that there is a discrete amount of 

money that alums and non-alums are willing to commit;’ Dennis R. How- 

ard, a professor of business at the University of Oregon, told the Chronicle. 

He should know. Oregon, in many ways, is at the center of the facilities 

arms race debate. In 2oo7, noted alumnus Phil Knight, founder of Nike, 

donated $1oo million to the athletic department, not the business school. 

"The more the athletic program gets, the less there is to support the aca- 

demic programs," Howard said. 

I’m not sure that’s right. As I detailed earlier, academic donations are on 

the rise. They’re iust not growing as fast as athletic contributions. Without 

hard evidence over a long period of time, it’s a leap to say that the one is 

growing at the expense of the other. Furthermore, despite the rise in ath- 

letic spending, elite academic institutions seem to have no problem asking 

(and getting) alumni to donate $4 billion for general campus capital im- 

provements. 

It’s also important to reiterate one other point here. Although athletic 

departments are building lavish new facilities that are paying for them- 

selves, very few are generating a profit. That’s a common misconception 

when it comes to the economics of college athletics. A lot of people see a big 

stadium with naming rights, luxury boxes, suites, a fancy club level, and a 

multimillion-dollar scoreboard, and assume that it generates huge piles of 

cash for the athletic department. That’s rarely the case. The best example of 

this misperception is the University of North Dakota. 

THE RALPH 

In Grand Forks, North Dakota, which a friend joked is "an hour north of 

Fargo and fifteen minutes south of the Arctic Circle," the premier D-I sport 

is hockey. The Fighting Sioux have one of the most storied programs in all 

of college hockey: The school has won seven national championships and 

eleven Western Collegiate Athletic Association championships. 

Since 2OOl, the Fighting Sioux have played their games in the Ralph En- 
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glestadt Arena. The facility is a $1oo million gift from Englestadt, who grew 

up in nearby Thief River Falls, Minnesota, played goalie for the Sioux for 

two years, and made a fortune in construction and Las Vegas gaming. If any 

facility defines "plush" in college sports, this is it. 

There are no bleachers in the arena. Each of the 11,5oo seats is padded 

Sioux green leather with cherry wood armrests. Above center ice is a $2 

million, thirty-thousand-pound Daktronics scoreboard with eight video 

screens. The fascia of the upper deck is an LCD video screen measuring nine 

hundred feet long and three feet high that wraps all the way around the 

arena. In addition to the main rink, there is an Olympic-size practice rink. 

The Sioux training room is equally plush. The sauna is made of im- 

ported Norwegian teak wood. The lockers are rich cherry wood, and the 

floor is marble. The hot tub can accommodate almost the entire twenty- 

man team. On the serious side, there’s an in-house X-ray room, as well as a 

$75,ooo underwater treadmill that includes underwater cameras to monitor 

a player’s rehabilitation regimen. The lO,OOO-square-foot weight room has 

ten platt))rms with ten power stations, twenty-four weight machines, thirty 

circuit machines, and thirty aerobic pieces. There’s also an 1,8oo-square- 

:li)ot spring-mounted floor for plyometric workouts. 

Most people think that "The Ralph;’ as it’s called, is a cash cow [br North 

Dakota. It is, but not in the way you’d think. While Englestadt paid for 

the construction and set t~p an endowment, ~oo6 marked the first time that 

The Ralph, which is privately held and leased to the uniw.~rsity for $~ a year, 

sent a check to the universit?c 

Part of the reason is that profits ti’om The Ralph, which also hosts con- 

certs and trade shows, were used to build the fbur-thousand-seat Betty En- 

glestadt Sioux Center, where the women’s volleyball and men’s basketball 

teams play games. 

"The Betty Englestadt Center was built and financed with the prof- 

its from The Ralph," said Phil Harmeson, North Dakota’s vice president 

for general administration. "That was not a new $7 million gift;’ he said. 

"There’s another $4 million in equipment in the building. So, in broad 

numbers, the profits from The Ralph are being used to service an $11 mil- 

lion debt’ 
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And then there’s the actual operating expenses of The Ralph, which run 

about $3 million a year. Hockey tickets cost $25. Of those 11,5oo seats, 2,2oo 

are set aside for students. So every hockey game generates about $232,5oo in 

ticket revenue. In 2oo7-8, the Sioux had twenty home games, which gener- 

ated $4.6 million in revenue. 

Total athletic department revenue for 2oo6-7 was $11.1 million, Harme- 

son said. Total athletic expenses were $1o.9 million. Part of that $11.1 mil- 

lion revenue was the first-ever surplus payment from The Ralph, totaling 

about $35o,ooo. So without the modest profit of The Ralph, North Dakota, 

even with a debt-free $1oo million hockey arena that is the en,~.w of every 

other college hockey program in the country; would have been in the red. 

Clearly a different picture than most fans and critics imagine. 

I did point out to Harmeson that The Ralph does have an immeasurable 

economic value to North Dakota. Without it, the school would have built 

some sort of facility for the hockey team. It may not have been the $1oo 

million palace that alumnus Ralph Englestadt chose to build. But it would 

have been comparable to, say, the lO,OOO-seat Mariucci Arena that opened 

on the University of Minnesota campus in 1993, or the 6,3oo-seat Agganis 

Arena at Boston University, part of the $225 million John Hancock Student 

Village. Either way, in a fair accounting of the North Dakota Athletic De- 

partment, The Ralph should count as a fairly big debit. 

The other controversy surrounding the University of North Dakota 

hockey team has been its Fighting Sioux nickname. The issue came to a 

head in August 2oo5 when the NCAA listed UND among eighteen schools 

with mascots or nicknames that were considered "hostile or abusive?’ To 

pressure these schools to change their names, the NCAA said that the teams 

couldn’t host NCAA-sanctioned playoffs or use the nicknames in postsea- 

son play. Some schools in the Western Collegiate Hockey Association pres- 

sured North Dakota, as well. St. Cloud (Minnesota) State University presi- 

dent Roy Saigo, a Japanese-American who was imprisoned during World 

War II, told North Dakota that they could not wear the uniforms that 

featured the colorful Fighting Sioux Indianhead logo that, ironically, was 

designed by a Sioux artist. Instead, the team wore jerseys that simply read 

"North Dakota?’ Susan Ihne, the controversial editor at the Gannett-owned 
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SI. Cloud Times, also issued an edict to her sports department, forbidding 

them to use the proper names of teams--college or professional--with of- 

fensive team names. So all of the stories in the St. Cloud Times simply re- 

ferred to the Sioux as "the North Dakota hockey team" or simply "North 

Dakota." 

The University of ~Tisconsin, whose moniker during the Cold War was 

’~Moscow on the Mendota;’ because of its harsh leR-wing tilt, also said it 

would refuse to play games in North Dakota. 

At the center of the debate was Ralph Englestadt himsel£ He argued that 

the Sioux nickname was a source of pride, not ridicule. It embodied the 

warrior spirit of the Sioux people. That got him nowhere with critics. Out- 

side of North Dakota, he was lambasted in the media. While many articles 

mentioned his $1oo million donation to the school, they also focused on his 

car collection at the Imperial Palace Hotel and Casino in Las Vegas, which 

featured one of Hitler’s staff cars. The implication was that he was some 

sort of Nazi because he refused to change the nickname. Although there 

was apparently some validity to the claim--the Nevada Gaming Commis- 

sion fined him $1.5 million for "glorifying Hitler"--it had nothing to do 

with the Sioux nickname debate. 

Ralph didn’t help matters. He stuck a thumb in the eye of the protesters 

by having an estimated twelve thousand Sioux Indianhead logos designed 

into the arena. They’re etched into the back of every seat, and a giant Sioux 

Indianhead logo is carved into the Italian marble entryways. And he pur- 

posely built the arena on private property and leased it to the university for 

$1 a year so that protestors couldn’t gather outside the arena. Because it’s 

private property, the closest they can get to the entrance is a few hundred 

yards. 

After a round of lawsuits and lots of angst, the NCAA punted in late 

:oo7. It said that North Dakota had three years to bring Sioux tribal leaders 

on board or come up with another nickname. That’s interesting, because 

the split among the Sioux over the nic ~kname mirrors a similar split in the 

Seminole tribes, but Florida State was given a pass by the NCAA. 

\~%at makes this all the worse is the fact that North Dakota has some 

of the most extensive--and endowed--Native-American programs in the 
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country. For instance, an estimated 2o percent of all NatNe-American doc- 

tors and dentists are North Dakota grads. Many of them went to school 

because North Dakota offers full-ride need-based and academic scholar- 

ships. 

"We have about 45o Native-American students, the highest percentage 

of Native-American students in any population in the countr~’ Harmeson 

said. "We also have the largest array of programs specifically for Native- 

Americans. We offer everything from business to nursing to medicine to 

law" to aerospace. Virtually all of our signature programs have done very 

well in crafting programs and support programs to not only educate Native 

Americans, but to train them to go back and help their communities, some 

of which remain very challenged." 

Harmeson said that if you walk into almost any Native-American school 

in North Dakota and northern Minnesota, the vast majority of teachers are 

UND grads. Many of the administrators are, also. 

"Go into a tribal hospital or clinic, and the maiority are UND graduates, 

as well;’ he said. 

What’s more, in 2oo7 the Englestadt family made a Sm million donation 

to North Dakota. 

"A significant portion is dedicated to qualifying Native-American stu- 

dents;’ Harmeson said. 

None of this seemed to matter to Englestadt’s critics. 

"On a campus where there are Indian students, it’s offensive to them;’ 

said lim McKenzie, chairman of the English Department. He said he didn’t 

know" a single member of the Arts and Sciences faculty who would step 

inside Ralph Englestadt Arena. 

Maybe he should talk to junior forward T. J. Oshie, who’s part Ojibwe, or 

Chippewa. 

"The Fighting Sioux name is part of our team;’ said the Minnesota In- 

dian Education Association’s male athlete of 2005. "You hear us say that 

we’re going to play ’Fighting Sioux hockey.’ Not only is that working hard 

and scoring goals, it’s also playing with pride. It’s part of our tradition here. 

It would really be sad to see it go away." 

I agree. 
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Although these increasingly upscale stadiums and arenas aren’t turn- 

ing huge profits for college athletic departments, not many fans seem to 

be complaining about their price tags. For instance, there was little outcry 

when Ohio State raised ticket prices $6 to pay for the renovation of The 

Horse Shoe. 

One exception to the luxury box trend is Notre Dame, which "made a 

conscious decision not to enter into the skybox business because it is a pro- 

fessional sports concept;’ said associate athletic director John Heisler. 

\~%at opposition there is to these new sports palaces is coming from a 

familiar foe: academia. Faculty members and some administrators look at 

these luxurious, multimillion-dollar sports palaces and think, "If only the 

Chemistry Department had that money." 

BIG HOUSE BROU-HA-HA 

One of the angriest faculties in America when it comes to college athlet- 

ics is the University of Michigan. And the renovation of Michigan Stadium 

did not go unchallenged. 

As I mentioned, Michigan’s $z26 million renovation of"The Big House" 

put eighty-three luxury boxes where mostly bleachers have been since the 

stadium opened in 1927. Luxury box revenue financed most of it. With the 

school’s general fund oft" the hook for the cost, defenders were quick to 

point out that the $2~6 million savings is equal to about ten thousand full 

academic scholarships. If you price the academic aid at in-state rates, it’s 

equal to thirty thousand free rides. Even if you don’t agree with that math- 

ematical calculation, the economics of the new stadium are pretty compel- 

ling. 

In zoo5, Michigan started selling personal seat licenses for prime loca- 

tions in the Big House and sold out immediately. More important, thanks 

to PSLs and other luxury amenities, Michigan football is in the black for 

the first time in years. 

"When I came in six years ago, we had a deficit of $5 million;’ said Ath- 

letic Director Bill Martin. "I do have to pay for updating Michigan Stadimn, 

and there is no other economic model that I ~know of to do it." 
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That argument didn’t sit well with a group of vocal critics--mostly fac- 

ulty and alumni who aren’t fans of the football team--who operated under 

the rubric "Save the Big House." They fought the renovation every step of 

the way and, like the alumni who tried to point out the brutality of college 

football at the turn of the 2oth century, were thwarted at almost every turn. 

Their chief spokesman was ]ohn Pollack, son of a University of Michigan 

professor and a former speechwriter for President Bill Clinton. 

Pollack and his supporters started out with a classic class-warfare argu- 

ment. 

"To enshrine wealth and power in glass and steel at the leading public 

institution totally undermines the values of the university itself;’ Pollack 

told the New York Times in a 2oo7 interview. "You are taking the classic 

football stadium in America and turning it into every NFL venue:’ 

Michigan Stadium, Pollack argued, is one of the great public spaces in 

America, akin to Central Park. And it knows no class. It is, he said, % place 

where autoworkers and millionaires can come together to cheer on their 

team." 

Furthermore, Ann Arbor doesn’t have to engage in the facilities arms 

race. 

"Michigan doesn’t need to keep up with the Joneses;’ Pollack said. "We 

are the Joneses:’ 

When the egalitarianism argument didn’t work, Pollack and his cabal 

got the Education Department to investigate the proiect for violating the 

Americans with Disabilities Act. 

"Clearly; the University of Michican felt it is more important to accom- 

modate millionaires in luxury boxes than it is to guarantee equal access to 

the stadium for disabled fans;’ said the "Save the Big House" group. 

Pollack claimed that the administration ignored a petition signed by 

more than six hundred faculty members and staffers, as well as the Sen- 

ate Assembly. The university was also sued by the Michigan chapter of the 

Paralyzed Veterans of America. 

"It’s outrageous;’ said Richard Bernstein, the group’s la~wer. "This case 

goes to the heart and soul of the Americans with Disabilities Act:’ 

Michigan argued that the stadium, which was built in 1927, was being 
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repaired, not renovated. Thus, it was not subject to a 199o law that covers 

disabled persons. 

In addition to the ADA issue, Pollack and his supporters argued that 

erecting two large buildings for luxury suites above the Michigan Stadium 

bowl, which is below ground, would, among other things, block out the sun 

and change the architectural flaw~r of the place. 

Aesthetics and ADA compliance aside, Michigan was easily able to af- 

ford to renovate the Big House. It has an $87 million athletic budget and 

turned a $17 million profit in 2oo6. Even in noncompetitive years--like the 

one that just forced out long-time coach Lloyd Carr--loyal fans still fill the 

Big House every Saturday. The same is true for Notre Dame, which in 2007 

had one of its worst seasons in history but still generates $6o million a },ear 

just from football, more than any other program in the country. But the 

economics of the arms race are causing some schools that may--or may 

not--be able to afford a big stadium to build one anywa?: 

Good cases in point are Florida International University, Central Flor- 

ida, and the University of South Florida, all of which moved up to Division 

I in 2oo7. Central Florida, which had $7.8 million in football revenue in 

2oo6 and has yet to break even, is spending $54 million to build 45,ooo-seat 

Bright House Networks Stadium. 

Florida International University has gotten the go-ahead for a $31 mil- 

lion renovation of its stadium that will add lO,5OO new" seats, 1,4oo club 

seats, fi~urteen luxury suites, a wraparound concourse, a new video score- 

board, and a stadium club. 

"This will be a crown jewel for the University;’ said Athletic Director 

Pete Garcia. "It’s going to be a student complex center and also our sta- 

dium. This is going to be the center of campus eventualb; when it’s finished 

and finalized." 

In 20o7, students paid $2o per semester in athletic fees. The Athletic De- 

partment proposed to increase the fee by $1.39 per credit hour to pay for 

the renovation. That would generate about $1.1 million a year in revenue 

for the Athletic Department. About $655,ooo of that would go toward pay- 

ing back the bonds, while the rest will be used for marketing athletics and 

ticket sales. 
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While these two projects may sound like pretty big economic gambles 

for two conmmter schools, they’re taking their cues from the University of 

South Florida. In 2oo7, the school’s Top 25 ranking boosted football atten- 

dance by 69 percent over the previous season. The South Florida Bulls aver- 

aged 51,o88 fans for each of four home games at Raymond James Stadium 

in Tampa in 2oo7, compared with 3o,222 in 2oo6. 

"Most institutions look at what attracts alumni, what makes them con- 

tribute;’ Central Florida athletic director Keith Tribble told the New York 

Times in an October 28, 2oo7, story titled "SKYBOX U?’ 

"Without fail, it all comes back to football;’ he said. "Most of the great 

institutions in the country are tied to the hip with athletics." 

"The only way they can till their stadiums is to build winning teams-- 

and to continue winning, year after year;’ wrote New York Times business 

reporter Joe Nocera. "They have jumped on a treadmill that they now can’t 

afford to get off." 

So why do they do it? he asked. 

"Partly because they’re in Florida, perhaps the most football-mad state 

in the country;’ he said. "Partly because football is believed to be the best 

single marketing and advertising program any university can have?’ 

They’re not alone. Old Dominion University in Norfolk, Virginia, is res- 

urrecting its football program after it was dormant for sixty-seven years. 

The school is spending $25 million to renovate seventy-two-year-old Fore- 

man Field in Norfolk. A new four-story building in the stadium’s south end 

zone will contain twenty-four suites and one hundred four-seat loge boxes. 

Revenue from the premium seating will help pay for construction and fi- 

nancially support Old Dominion’s move in 2oo9 into the NCAA Football 

Championship Subdivision, formerly known as I-AA. 

NAMING RIGHTS 

Another athletic revenue-generating trend that was garnering headlines 

in 2oo7 was naming rights. Of the 1~9 largest college football stadiums in 

America, only three have sold names to corporations: Papa John’s Pizza at 

the UnNersity of Louisville, SBC Communications Stadium at Texas Tech, 
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and the Carrier (Heating and Air Conditioning) Dome at Syracuse. The 

Univesity of Minnesota, cash-strapped for money for a new on-campus 

stadium, is close to becoming the fourth such school--and first in the Big 

Ten--to sell stadium naming rights. 

For twenty years the Gophers have played their home games in the cav- 

ernous Metrodome, a 62,ooo-seat indoor stadium that sells out for the 

NFL’s Minnesota Vikings but is usually only half full for Gopher college 

football games. The exceptions are when the Gophers play Wisconsin or 

Iowa, schools that are close enough for their traveling boosters. 

Enter TCF Financial. The Minneapolis bank has agreed to put up $35 

million to help with construction of the new $250 million open-air, on- 

campus stadium (the state and university will pay the rest). The bank even 

agreed to give up traditional naming rights because older alunmi insisted 

that the new facility be called "Memorial Stadium;’ the name of the old 

stadium that memorialized soldiers from World War I. Under the current 

plan, it would be called "TCF Field at Memorial Stadium." 

I don’t think naming rights is a trend that’s going to explode anytime 

soon. Unlike with pro teams, there’s too much tradition at many of these 

schools. Besides, if schools such as Penn State, Wisconsin, and Ohio State 

were going to sell naming rights, they would have done it during this last 

round of renovations. 

What is interesting about the TCF deal in Minnesota is what’s not being 

reported. In addition to funding fi~r the stadium, TCF will give the Univer- 

sity of Minnesota another $1o million fi~r purely academic scholarships in 

biosciences and genetic engineering. In exchange, TCF will get some pre- 

mium placement on campus for its ATM machines. 

This is not unusual. Sponsorships often come with strings attached. It’s 

just that the fine print is rarely reported. So, like Notre Dame’s television 

money, the TCF money that Minnesota will get will go to something other 

than academics. 

Of course, the athletic arms race isn’t limited to just stadiums. It has 

spilled over into practice facilities, as well. In October 2oo7, the University 

of Louisville opened the Yum Center, its new college basketball practice fa- 

cility. The $15.2 million, 61,ooo-square-foot building is a big part of basket- 
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ball coach Rick Pitino’s plan to bridge the gap between Freedom Hall, the 

off-campus arena where the Cardinals play their home basketball games, 

and a new downtown arena where Louisville will be the primary tenant 

starting in 2OLO. Built along Interstate 64, which runs along the east side 

of campus, the Yum Center’s two-story glass wall features a huge Cardinal 

logo that can easily be seen from the highway. 

Not to be outdone, the University of Kentucky recently opened the ]oe 

Craft Center, which at 93,000 square feet and $30 million is the most ex- 

pensive basketball practice facility in Division I. 

Coach Bob Huggins and his staff from West Virginia visited both places. 

The Mountaineers expect to spend up to $20 million to develop a privately 

financed practice facility next to WVA Coliseum. 

So what’s the lesson to be learned from all this? I think University of 

Virginia Athletic Director Jon Oliver sums it up nicely. He oversaw the con- 

struction of the school’s new" $13o million lohn Paul lones Arena. 

Oliver told Sports Business Journal that the arena has already helped the 

men’s basketball team recruit players. 

"The last ~o years, we really weren’t on anybody’s final list that was a top 

20 player;’ he said. "Now... of the top 15 players in the next recruiting class, 

we’re on every one of their lists." 

Oliver said the school has sold all twenty suites in the arena, but that he 

had one regret. 

"If I had to do it all over again," he said, "I would have built more 

suites." 



COACHES CASH IN, TOO 

Most people have two fundamental questions when it comes to the ever- 

rising salaries of college coaches: Do they make more than the university 

president, and do they earn it? The answer to both may surprise you. 

A good example of a typical D-I coach’s salary is that of Auburn Uni- 

versity head football coach Tommy Tuberville, who left the school in De- 

cember 2008. His total compensation was over $2 million a year, whereas 

President lay Gogue earns just $450,000. Critics would look at that and de- 

cry the fact that the football coach makes four times as much as the college 

president. But in terms of what the university has to shell out, the president 

actually makes twice as much as the coa&. 

Yes, Tuberville earned more than $2 million a year, but only $235,000 

came directly out of the Auburn coffers. The vast majority of Tuberville’s 

salary came from the $51.3 million multimedia and marketing rights con- 

tract that Auburn has with ISP Sports. Thanks to the new deal, in 2008 

Auburn saw" a 138 percent increase in rights fees, earning $5.7 million a year. 

Tuberville was paid $1.5 million as part of the deal, so ISP Sports was actu- 

ally paying three-quarters of Tuberville’s $2 million annual salary. 

IT’S THE PERKS, NOTTHE PAY 

Tuberville wasn’t alone. On average, only about 25 percent of a big-time 

college coach’s full compensation comes in the form of salary. The rest 

comes from television and apparel contracts, endorsements, and other side 

deals. Other coaching perks often include a free car, an expense account, 

or a country club membership, all of which are often donated by boosters 

(and qualify, as a tax write-off because it’s for "education"). 
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Despite this fact, some people are still critical of coaches’ salaries. 

"Since the players don’t get paid, you can’t just go out and hire the Tom 

Bradys of college sports;’ noted sports economist Andrew Zimbalist wrote 

in his book Unpaid Professionals. "So instead they throw money at every- 

thing else;’ including coaches. 

"They get paid pretty much the same as coaches in the N.F.L., about $2 

to $3 million;’ he said. "It doesn’t make any sense from a normal economic 

point of view, because the average revenue of a top-3o college football team 

is about $30 million, whereas the average N.F.L. team takes in $200 mil- 

lion?’ 

Schools justify the high salaries, Zimbalist said, because they "want to be 

able to say that they have a coach with a national reputation, someone who 

has sent kids off to the N.F.L?’ 

This, of course, raises the question, "Do these high-dollar coaches really 

earn the money they make?" 

You decide. 

Tuberville and his staff earned a combined salary of about $5 million a 

}rear. Even if Auburn were footing the whole bill, those salaries accounted 

for about lO percent of the school’s total athletic budget of about $50 mil- 

lion, a major percentage of which is generated by the football program. 

Sticking to this simple math, Tuberville and his staff yielded a tenfold re- 

turn on their salary for Auburn. 

¥\rhere a top coach can really rake in the cash for his school is by taking 

the team to a bowl game. Because a team’s travel expenses are usually cov- 

ered by the bowl committee, the bulk of bowl money paid to participating 

schools is almost pure profit (although it is further diluted by conference 

revenue sharing). 

On December 31, 2007, Auburn traveled to Atlanta to meet Clemson in 

the Chick-fil-A (formerly Peach) Bowl. Auburn’s one-day payout? $2.8 mil- 

lion. Again, if you figure that Auburn--one way or another--was paying 

Tuberville’s entire $5 million salary, the bowl appearance earned back half 

that. If you calculated Auburn’s contribution to Tuberville’s total compen- 

sation at just his $235,000 salary, the Chick-fil-A Bowl paid Auburn ten 

times what it paid Tuberville. Yes, some of it was distributed to other SEC 
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schools because most conferences share postseason revenues. But that’s a 

decision the presidents of the participating schools made, and one they 

would have to abide by regardless of who was the coach, what he was being 

paid, and how" many bowls he went to. The tact of the matter remains that 

for $235,o00 Auburn got a football coach who earned ten times his salary in 

lucrative postseason cash in 2008. 

THE $4 MILLION CLUB 

Other highly paid coaches offer similar financial returns to their enl- 

ployers. Ohio State’s lim Tressel and the University of Texas’s Mack Brown 

are among the dozen or so football coaches who make more than $2 mil- 

lion a year. Oklahoma’s Bob Stoops is paid a guaranteed $3 million a year, 

and Alabama’s Nick Saban topped them all in 2oo7 when he left the Miami 

Dolphins and signed an eight-year, $32 million deal to coach in Tuscaloosa. 

While those numbers are eye popping, you have to compare them to the 

revenues that those sports (and, arguably, those coaches) generate. 

Ohio State has the largest athletic budget in college sports, although 

Texas is closing fast. Ohio State athletics generates revenues of about $1o9 

million a year, with the football program bringing in about $60 million. 

Tressel’s efforts have contributed more than $1o million in postseason 

money over the past few" years, primarily from two Bowl Championship 

Series appearances (though losing both times). 

Texas’s athletic bu dget is $1o7 million, with football accounting for about 

half of that. The team earned $2.1 million for appearing in the 2oo8 Pacific 

Life Holiday Bowl, and more than $17 million for playing in the 2009 Fiesta 

Bowl. The University of Oklahoma’s athletic budget has risen from $28 mil- 

lion in 1999 to $62 nlillion in 2006, with football contributing about $40 

million, or two-thirds. The team also pocketed the $17.5 million per school 

BCS payout for playing in the 2oo9 National Championship game. Another 

$~7.5 million winner was Alabama, which played in the 2008 Sugar Bowl. Its 
annual athletic budget is nearly $70 million, with $44 million coming from 

football. 

So do the math. Tressel, Brown, Stoops, and Saban had combined sala- 
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ries of $11 million, but their schools have easily earned more than that in 

postseason bowl money over the past few years. 

Les Miles, whose LSU Tigers beat Ohio State in the 2008 BCS Champi- 

onship Game, 38 to 24, isn’t doing badly either. LSU football rakes in about 

$50 million a year. Under terms of his new contract, which pays him almost 

$3 million a year, Miles could earn an added bonus of $3.5 million. 

SCHOOLS DON’T PAY 

If those salaries still sound too high to justify--regardless of where 

the money’s coming ~¥om--these coaches aren’t alone. A 2006 survey of 

coaches’ salaries by USA Today showed that top Division I coaches are earn- 

ing on average $950,000 a year, without counting benefit packages or other 

perks. At least thirty-five coaches make $1 million or more, and a growing 

elite make more than $2 million. Again, the important factor here is that 

while most coaches do make more than their college president (or gover- 

nor), the biggest part of a coach’s compensation comes from off-campus 

deals. In other words, the school isn’t sacrificing biology textbooks for bas- 

ketballs. 

Most college coaches at big-time D-I programs have lucrative television 

contracts, shoe and apparel deals, and other endorsements that make up 

the lion’s share of their total compensation package. For instance, North 

Carolina basketball coach Roy Williams makes about $1.6 million a year, 

but only $26o,00o of it comes in the form of salary: The school also pro- 

vides him with a $25,o00 expense account and a $22,ooo bonus each time 

the team advances through the March Madness brackets, from simply mak- 

ing the tournament to the Elite 8. He also gets a bonus if the team’s gradu- 

ation rate equals that of the general student body. But the bulk of his com- 

pensation comes from off campus. Williams is being paid a $3.9 million 

bonus over five seasons by the Rams Club, one of the Tarheels’s wealthy 

booster clubs. He also gets nearly $350,o00 in radio and TV money and 

about $5o0,000 from Nike as part of North Carolina’s all-school shoe and 

apparel contract. 

Across campus, UNC football coach John Bunting makes about $650,000 
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a year. But North Carolina pays just $300,000 of that. The school pays 

his $260,000 salary, a $25,ooo-per-year expense account, and a potential 

$22,ooo bonus for making postseason play. Bunting makes $225,0o0 from 

radio and television and $15o,ooo from Nike. 

Coach K over at Duke makes about $1.5 million a year, with about 

$900,0o0 in the form of salary. That makes Coach K the highest-paid Duke 

faculty member. Surprisingly, he hasn’t always held that position. Eugene 

McDonald made $1.2 million in salary before he retired as the head of 

Duke’s investment arm. And Ralph Snyderman, who has also since left the 

university, made more than $1 million as the chancellor of Duke’s health 

affairs. 

So, do an increasing number of college coaches make $1 million or more? 

Absolutely. Are their salaries that far oft" from other faculty members? Yes. 

But they aren’t alone. 

NCAA president Myles Brand, who can always be counted on to prop 

up the fagade that college athletics is a purely amateur endeavor, argued in 

a letter to Congress (defending the tax-exempt status of university athletic 

income) that coaches’ salaries are commensurate with those of other highly 

paid faculty. 

"There are likely to be as many as two dozen ’million dollar faculty’ 

members on each of these [Division I-A] campuses who earn a relatively 

small salary from the institution with the balance coming in the form of 

clinical and private practices, patent royalties, consulting contracts, books, 

speaking engagements and other sources;’ Brand wrote. "It should be noted, 

however, that faculty members have the protection of tenure while coaches 

are employed at will and can be dismissed for lackluster win-loss records or 

the inappropriate behavior of 18- to 22-year olds." 

Brand’s right about the risks, but wrong about faculty compensation. 

The fear of every college coach and athletic director isn’t an abysmal 

won-loss record. It’s the fact that their careers can be ruined by one stupid 

nineteen-year-old kid who decides to have too much to drink on a Friday 

night and gets a DUI or rough up his cheerleader girlfriend. These--and 

myriad other stupid decisions by these kids--can ruin a coach’s career in 

an instant. And there’s not a thing he can do about it. 
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But Brand is wrong about the million-dollar faculty members. They’re a 

statistical anomaly. A rarity. Just like the college coaches who make $1 mil- 

lion or more. Yes, their numbers are rising, but they’re still the exception, 

not the rule. The fact that man}, people probably believe that every college 

coach makes a million dollars is iust another example of the distortions and 

misconceptions that are caused by a sports media that focuses primarily on 

the two most lucrative college sports--football and basketball--and often 

forgets about the women’s volleyball coach who makes $3o,ooo a year (or 

less). It seems like there are more million-dollar coaches because every time 

one of them breaks into that elite category, we read about them for months 

on end. 

According to Gary R. Roberts, deputy dean of Tulane University’s law 

school and director of its sports law program, the only professors making 

seven-figure salaries are at a handful of elite medical schools. And even they 

are not good examples, he argues, because they really aren’t classroom fac- 

ulty in the same sense as other teachers. 

According to the American Association of University Professors, the av- 

erage faculty salary in 2oo5-6 was $1oo,ooo at public doctoral research uni- 

versities and $130,OOO at private doctoral institutions. For example, UCLA 

pays its full-time professors about $1oo,ooo a year. Meanwhile, head foot- 

ball coach Karl Dorrell, who "*’as released at the end of the 2oo7 season, had 

a base salary of $181,OOO and total compensation of $881,ooo, according to 

USA Today figures. He was replaced by Rick Neuheisel, who was the MVP 

quarterback for UCLA in the 1984 Rose Bowl. He’s making about $1.25 mil- 

lion a year at UCLA. 

Neuheisel is interesting because he’s another example of how" coaches 

can recycle themselves, even after being fired. In 2oo5, Neuheisel reached a 

$4.5 million settlement with the University of Washington and the NCAA 

as part of a wrongful termination suit he filed. Neuheisel was fired in 2oo3 

after he admitted betting $6,4oo in an off-campus NCAA March Madness 

pool. For the record: he won $17,ooo. He also ran into trouble while he was 

the coach at Colorado. The school "*,as placed on two years’ probation for 

what the NCAA called secondary--meaning minor--recruiting violations, 

mostly involving improper contact with recruits. 
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Despite the fact that the coaches’ million-dollar club is still a relatively 

small group, and a major part of their compensation comes from outside 

the school, many coaches continue to come under fire for making what 

many believe to be hundreds of thousands, if not millions, more than the 

average faculty member. 

"If a coach is getting five times as much as a university president and lO 

or 2o times as much as an average full-time professor, that’s making a state- 

ment to the student body about what’s important;’ Zimbalist said inUnpaid 

Professionals. 

Not only are Zimbalist’s numbers wrong in terms of salary, he’s ignoring 

reality: As much as it may offend our sense of righteousness and virtue, the 

fact of the matter is that a lot more people are interested in watching ]oe 

Paterno coach football than they are in watching Penn State’s most gifted 

professor at the engineering school talk about the principles of thermody- 

namics. I’m sort}; but it’s that simple. 

SKEWED AVERAGE 

What further muddies the coach-prof debate is the fact that the salaries 

of a handful of elite coaches such as USC’s Peter Carroll ($2.8 million) and 
Alabama’s Nick Saban ($4 million) skew the average. Indeed, when you mLx 

the Notre Dames and Ohio States in with the Valparaisos and Oberlins, 

head football coaches make on average about $185,ooo, men’s basketball 

coaches $157,5oo, and head women’s basketball coaches $1o8,ooo. When 

you include all institutions, including two-year colleges, those numbers 

drop significantly--to $74,0o0 for a head football coach and $63,000 for a 

men’s basketball coach. 

"We’re talking about a small percentage of football coaches in America 

who attain this [million-dollar] status;’ said Grant Teaff, executive director 

of the American Football Coaches Association. "The majority of coaches, 

like a majority of teachers, work for much less:’ 

There’s certainly no denying that the number of million-dollar coaches 

is on the rise. According to the USA Today study, at least 42 of the 119 Di- 

vision I-A coaches earned $1 million or more in 2006, up from just five 
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coaches in 1999. And then there are the coaches who fly under the radar, 

like Iowa’s Kirk Ferentz. 

Ferentz made an astonishing $4.6 million a year in guaranteed salary 

and bonuses. His base salary was $1.4 million, which included shoe and 

apparel endorsements, as well as money for a summer football camp, ra- 

dio, and TV. He also received four supplemental payments of $350,0o0 each 

throughout the year, as well as a $400,000 longevity bonus. And his latest 

contract extension included a one-time payment of $1.4 million. If he had 

taken the Hawkeyes to a bowl game in 2008 that paid $1 million or more, he 

would have received a $75,000 bonus. He would have gotten just $25,000 if 

the team had gone to a bowl game that paid less than a million. There’s also 

an incentive bonus if the team has a graduation rate of 55 percent. In July 

2009, Ferentz signed a contract extension that will keep him in Iowa City 

through 2o15. By contrast, Iowa president Sally Mason makes $450,000. 

Performance incentives and other side deals like those in Ferentz’s com- 

pensation package are increasingly the norm, not the exception. In 2oo6-7, 

coaches at more than eighty schools had about $23 million in on-field per- 

formance bonuses at stake. Florida’s Urban Meyer pocketed $37,500 for get- 

ting the Gators to the Southeastern Conference title game; another $137,5oo 

for winning the game and qualifying for a BCS game; $50,000 just for get- 

ting into the national title game; and another $1oo,ooo for winning it. In 

short, Meyer took home $325,0o0 in postseason bonus money. 

Maryland’s Ralph Friedgen gets $50,000 a year for good behavior. I’m 

not making that up. If he, his coaches, and his players do not violate uni- 

versity student conduct or academic rules, have no arrests, nor violate any 

NCAA rules, he earns the bonus. Texas’s Mack Brown gets $20,000 if the 

football team’s graduation rate is at least 50 to 54 percent. The bonus rises 

to $1oo,ooo if the graduation rate is 75 percent (the Division I-A average is 

about 70 percent). 

ARE THEY WORTH IT? 

While the figures in the preceding section are astounding, especially for 

a coach like Ferentz, you have to consider this. Going into the 2007-8 sea- 
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son, Division I-A schools have shared more than $900 million in bowl pay- 

outs in the past six years, according to the Football Bowl Association. Do 

the math on that. At the time there were thirty-two bowl games. If you have 

two head coaches per game and they’re each making a million dollars, then 

the salary for bowl coaches was $64 million. Multiply that by six and you 

get $384 million in head coaching salaries for bowl games over that six-year 

period. Divide that by the more than $900 million in bowl proceeds that 

have been distributed, and these schools are seeing a threefold return on 

their money. Try getting that on Wall Street today. 

In 2008-9 alone, D-I schools divided more than $2oo million in bowl 

proceeds. Again, divide that by the $64 million that’s theoretically spent on 

coaches’ salaries, and it’s again a three- to four-time return on their money. 

Over the next decade, schools will see more than $2 billion in bowl money. 

Even at the inflated rate, that’s a fourfold return on their coaching invest- 

ment. 

"Is (Ferentz’s compensation) fair?" Iowa athletic director Gary Barta 

asked in a 2007 interview. "I’m not going to judge that. Is it the reality across 

the country? Yes. We want to keep Kirk here. The marketplace drives what 

we pay.., and right now the marketplace is aggressive." 

Of course, a lot of the rise in coaching salaries is directly related to the 

rise in media money pouring into college sports. Tuberville’s deal at Au- 

burn, of which three-quarters was funded by media rights from ISP Sports, 

is beconaing more common. And you have to remember that the money that 

these coaches bring in pays for a lot more than just their team’s expenses. 

At Texas, head football coach Mack Brown makes more than $2 million 

a year, but football accounted for 62 percent of the athletic department’s 

more than $1oo million in revenue. Thanks to football, Texas athletics has 

an initial surplus of about $42 million. That money is used to underwrite 

seventeen other school sports, many of them Title IX-mandated women’s 

sports, which don’t make a penny. Given all that, is it really unfair that Mark 

Yudof, chancellor of the University of Texas system, make about $700,000, 

or about a third of what Brown makes? 

Of course, many of the schools I’ve just talked about have a long and 

storied history of athletic success and repeated--and lucrative--postseason 
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play. But even schools that are relatNe newcomers to the big-bucks world of 

college athletics and have limited success in the post-season are paying their 

coaches what many consider to be outrageous salaries. 

A good example is Marquette University, a tiny, private Jesuit college in 

Milwaukee. At the start of the 2oo7-8 season, Tom Crean was entering his 

eighth year as head coach of Marquette’s men’s basketball team. (At the end 

of the 2008 season, he took the head coaching job at Indiana.) 

Crean’s career record at Marquette was 165-86, meaning he won 65.7 per- 

cent of his games. Despite the Jesuit’s vow of poverty, he was clearly in the 

upper echelon of college basketball coaches, both in terms of won-loss re- 

cord and salary. 

According to IRS records that Marquette is required to file as a nonprofit 

institution, Crean made about $1.65 million a year, which included his base 

pay as well as compensation for basketball camps and radio and TV ap- 

pearances (see Table 7.1). Marquette also put nearly $29,ooo a year into his 

retirement plan, and in 2006 paid him $3,784 for expenses. His salary had 

increased markedly over the last few years. In 2oo2, he made about $565,0o0 

a year, or about a third of what he made before leaving fi)r Indiana. In 2o03, 

his salary jumped to $776,83o and in 2004 to $1.1 million. By comparison, 

University of Wisconsin basketball coach Bo Ryan makes about $7oo,ooo. 

In the Big East, Crean’s salary was comparable to Connecticut coach Jim 

Calhoun, who made about $1.4 million a },ear. But Crean’s salary at Mar- 

quette paled in comparison to Louisville Cardinals head basketball coach 

TABLE 7,1 

Top College Baskelball Coach Incotnes 

Coach School Income 

Tom Crean Marquette $1.65 million 

Rick Pitino Louisville $1.64 million 

Tom Izzo Michigan State $1.6 million 

Jim Calhoun Connecticut $1.4 million 

Mike Krzyzewski D uke $1.4 million 

Roy Williams North Carolina $1.4 million 

Bo Ryan Wisconsin $700,000 

Jim Boeheim Syracuse $377,387 

Rob Jeter UW-Milwaukee $300,000 

Source: Author’s research, 
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Rich Pitino. Starting in 2007-8, Pitino was set to earn a base salary of $2.25 

million over the next three seasons, and then $2.5 million a year from 2olo 

through 2o13. Pitino, who was hired in 2ool, also has several deferred com- 

pensation bonuses in his contract, including a July 1, 2oo7, payment of $1.75 

million. He can earn an extra $3.6 million if he is still coaching in March of 

2olo and another $3.6 million if he completes the new contract. All told, Pi- 

tino can earn $23.2 million over the sLx-year life of his latest contract--and 

that’s excluding perfbrmance bonuses. 

Other highly paid college basketball coaches include Tennessee’s Bruce 

Pearl, who agreed to a one-year contract extension for 2007-8 that paid 

him $1.3 million in total compensation. And every time he renews, he gets 

a $1oo,ooo raise. Oregon coach Ernie Kent, who led the Ducks to the Elite 

Eight in the 2oo7 NCAA Tournament, agreed to a five-year contract exten- 

sion that pays him $1 million a year through the 2o11-12 season. Univer- 

sity of Washington men’s basketball coach Lorenzo Romar signed a new 

contract for the 2o07-8 season that paid him a guaranteed $1.1 million 

each season, along with $200,000 in deferred compensation and another 

$2oo,ooo in performance bonuses. Romar’s extension gives him a contract 

more than double his original six-year deal, which paid him $70o,00o. That 

first contract was torn up in 2oo5, when the Huskies made a second consec- 

utive NCAA Tournament appearance, and was replaced with an eight-year 

extension that gave him a deal worth more than $1 million annually. 

Although Crean’s $1.6 million salary may have seemed like a lot to the 

English professor making $8o,ooo, the figures that matter most to Mar- 

quette are these: over seven seasons, Crean led Marquette to three NCAA 

tournament appearances, including a Final Four appearance in 2oo3. And 

that’s why Marquette paid Crean so much. A Marquette biology profes- 

sor may teach Cell Biology lol to a student who finds the cure for cancer, 

but that won’t get the school a share of the $6.1 billion that CBS recently 

paid for the broadcast rights to March Madness, which gets distributed to 

schools that make the tournament. And Marquette clearly understands 

that. In short, while the biology professor may be teaching students who 

go on to do life-saving research, the free market pays more for basketball 

coaches. Sad, but true. 
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"Seven years ago, Marquette University made a conscious decision to 

upgrade its athletic programs, including the recruitment of outstanding 

coaches, development of new facilities and, this year, the move to the Big 

East Conference;’ university spokeswoman Mary Pat Pfeil said in a state- 

ment that defended Crean’s salary. "This is an investment from which the 

university is reaping returns.., in the form of national media exposure, 

in the significant revenues generated by the men’s basketball program, in 

the number of prospective students who become familiar with Marquette 

through its athletic program, in student excitement, and in the alumni and 

community support generated by a successful athletic program." 

She’s absolutely right. She’s just ticked off all of the sound economic ra- 

tionales for which a major university has an athletic program. March Mad- 

ness and the Bowl Championship Series are a pretty efficient--and high- 

profile--way to tell Mds in California about your school in Connecticut. If 

a university has a revenue-generating intercollegiate sport, with few excep- 

tions it’s either football or basketball, thanks to revenues from television, 

ticket sales, and suite rentals. And, of course, there are the alumni, many 

of whom stay connected to the university through athletics and sometimes 

feel compelled to give $1oo or $1oo million to support their favorite team. 

A key component to any successful athletic program is a winning coach. 

And while it may seem anathema to the school’s academic mission, the 

benefits of paying a first-rate coach a first-rate salary are evident to the 

good ]esuits at Marquette. 

"The university makes fair and competitive compensation a key prior- 

ity in attracting high-quality faculty and staff in all areas;’ Pfeil said. "Sal- 

ary differentiations among employment categories are, to a large degree, 

a function of the marketplace. College basketball is a competitive market, 

particularly at the Division I level. In keeping with our commitment to at- 

tract and retain the best faculty and staff, we believe Coach Crean’s position 

is important to the university." 

HOW MUCH IS ENOUGH? 

Of course, for some coaches, the million-dollar salary, sneaker contracts, 

free car, expense account, and country club membership are not enough. 
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Some try to bend the rules with lucrative side deals, sometimes in violation 

of the labyrinthine NCAA rulebook, which no one has ever read and fewer 

claim to fully comprehend. 

In late 2007, one of the most bizarre examples involved Texas A&M foot- 

ball coach Dennis Franchione, who was augmenting his salary with a little 

side work. He was the author of a weekly newsletter about the football pro- 

gram called VIP Connection. One problem: He was selling subscriptions to 

boosters for $1,2oo a year. Making matters worse, he sometimes discussed 

the statu s of injured players, talked specifically about promising high school 

recruits, and accepted outside sports-related income without the approval 

of the school. All no-nos in the NCAA’s eyes. But he did it nonetheless, de- 

spite the fact that he was earning more than $2 million a year and had an $8 

million buyout clause in his contract. 

His worst traa~sgression, many agreed, was the weekly injury report, which 

could be used by oddsmakers in Las Vegas. Gambling is the biggest, badest 

bogeyman for the NCAA. It has reared its head more than a few" times over 

the years, and its ill effects sometimes taint a program for decades. 

"I think the NCAA will generally be concerned with the possibility of 

providing information to gamblers, whether knowingly or not;’ University 

of Houston compliance officer Kevin Fire said during a press conference in 

response to the Franchione incident. "But it’s pretty hard to nail that down. 

He would have to know" or have reason to know they were using the infor- 

mation for gambling." 

In defending himself, Franchione said the intent of the insider e-mail 

newsletter was to help offset the cost of running his personal Web site, 

www<coachfran.com. Franchione said the $1,~oo annual payments from a 

dozen or so boosters went directly to the company that maintains his Web 

site. Unfortunately, that’s in violation of Section 2.3 of his contract, which 

states that Franchione is prohibited from receiving any money or benefits 

or gratuity whatsoever from any university booster club or other benefac- 

tor if such action would be in violation of NCAA rules. A violation of that 

term could result in the termination of Franchione’s contract, which runs 

through 2o12, per Section 5.1 (a) under Termination for Cause. Franchione 

can be suspended without pay or the agreement can be terminated imme- 

diately if he breaks any of the rules listed in Sections 2.1 through 2.5. 
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As is often the case with these NCAA rules violations, their discovery 

is pure luck, not the result of vigilante compliance officers who go over 

every receipt and phone log. For instance, Franchione was busted when his 

personal assistant was caught sending out the newsletter. Athletic Director 

Bill Byrne immediately" fired the assistant, admonished Franchione, and or- 

dered the coach to shut down his Web site. 

After completing an internal investigation, Byrne said Franchione "did 

not intentionally, knowingl}; or directly participate in actions that were in- 

appropriate or in violation of rules or policies:’ 

Maybe so, but Franchione took a buyout estimated to be worth more 

than $4 million over the next three years and stepped down less than an 

hour after Texas A&M upset rival Texas 38 to 30. Defensive coordinator 

Gary Darnell was named interim coach and led the Aggies through the rest 

of the season, including their December 29 Alamo Bowl game against Penn 

State. 

Three days after Franchione resigned, Texas A&M announced that it had 

hired former Green Bay Packers coach Mike Sherman as their new head 

football coach. He had been an offensive line coach at Texas A&M under 

revered head football coach R. C. Slocum from 1989 through 1993 and in 

1995-96. Sherman is paid $1.8 million a year. 
The Aggies, who finished 7-5 overall and 4-4 in the Big 12 in 2007, ranked 

last in the Big 12 and lOlSt nationally in passing offense, averaging just 187 

yards per game. Texas A&M had hoped that Sherman would improve that, 

but former NFL coaches have had spotty success at best in the college ranks. 

In 2008, the Aggies were 4-7. Similarly, former Oakland Raiders coach Bill 

Callahan was fired at the end of the 2007 season after four mediocre years 

at Nebraska. Former Dallas Cowboys coach Chan Gailey was fired after six 

seasons at Georgia Tech. Former Chicago Bears and Miami Dolphins Coach 

Dave Wannstedt has struggled at Pittsburgh. And, of course, the most well- 

documented (and some say; "cherished") meltdown of the past few college 

tbotball seasons took place in South Bend, where after two strong seasons 

under former New" England Patriots offensive coordinator Charlie Weis, 

Notre Dame set a school record for losses in 2007 with a record of 3-9. The 

2008 season wasn’t much better. 
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The one exception so far has been Pete Carroll, who guided New Eng- 

land to the AFC East title in 1997 and has led USC to two national champi- 

onships since 2000. 

"Stop me if you’ve heard this before;’ wrote ESPN college football writer 

Ivan Maisel. "A fallen Big 12 power believes the key to righting itself is by 

hiring a fired NFL head coach with a college background." 

He went on to detail the former NFL coaches who have failed in college, 

but thinks Sherman is different. 

"Sherman spent seven seasons coaching the Aggies’ offensive line for R. 

C. Slocum;’ he wrote. "Sherman left behind a lot of believers in College Sta- 

tion, including Slocum, who has worked as a fundraiser since being fired 

after the 2002 season." 

Even a lowly sport like college swimming is not immune to the temp- 

tation to cheat. In 2007, Stanford suspended men’s swimming coach Skip 

Kenney for two months without pay for doctoring the team’s record book. 

Athletic director Bob Bowlsby said no NCAA violations had been discov- 

ered and Kennel; who kept his job, apologized in a letter to the university 

community, "for my error in judgment. I had no right to omit the records 

of aW athlete on media guides or other publications. This will not occur 

again." 

This was no rookie mistake by a first-year coach. Kenney, sixty-four, has 

coached the team since 1979 and had led Stanford to seven NCAA titles and 

twenty-six straight Pacqo championships. 

In 2007, these scandals--and the rising salaries of college coaches-- 

caught the eye of the House W’ays and Means Committee. In October 2007, 

the committee asked the NCAA to justify why such a revenue-generating 

enterprise deserves tax-exempt status. 

Chairman Bill Thomas, R-Calif., in a letter to NCAA president Myles 

Brand, said "excessive compensation ... makes less revenue available for 

other sports, causes many athletic departments to operate at a net loss, and 

may call into question the priorities of educational institutions:’ 

Thomas went on to ask, "What actions has the NCAA taken to encour- 

age its member institutions to curb excessive compensation for college 

coaches?" 
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Brand has urged schools not to spend beyond their means, on facilities 

as well as on coaches. Ironically; the NCAA can’t set financial parameters on 

individual schools without violating Congress’s own antitrust laws. 

Brand’s answer to Congress, in part, was that much of the big money 

paid to coaches is underwritten by media, apparel, and other outside enti- 

ties, and isn’t coming out of university coffers. 

Brand left out one important source of funding for coaches’ salaries: 

boosters. 



A BOOST UP 

In April 2006, North Carolina State faced a bit of a financial dilemma. 

Men’s basketball coach Herb Sendek left after ten mostly successful seasons. 

He traded his $8oo,ooo a year job at N.C. State for a contract north of a 

million bucks to be the head basketball coach at Arizona State. Looking at 

the nationwide flee market for top-notch college basketball coaches, N.C. 

State figured it would have to spend upward of $2 million to get the caliber 

of coach they wanted in Raleigh. 

Some in North Carolina weren’t sorry to see Sendek go. While he had an 

impressive .690 winning percentage, the more important record for North 

Carolina State fans was ~7-54. That was his won-loss tally against Duke, 

North Carolina, and Wake Forest--N.C. State’s fiercest rivals both locally 

and in the basketball-mad Atlantic Coast Conference. The Wolfpack faith- 

ful were tired of losing to these local teams, and they were willing to pay 

whatever it cost to change that losing record into a winning one. There was 

just one question: X,%Chere would they get the money? 

Enter the Wolfpack Club. This group of wealthy N.C. State boosters was 

already paying N.C. State head football coach Chuck Amato an $84o,ooo 

annuity to keep him happy. (Before the annuity, he was already making 

$9oo,ooo a year, including a base salary of $2o6,ooo and a bonus of three 

months’ pay whenever he takes N.C. State to a bowl game.) They were will- 

ing to do the same to land the right men’s basketball coach. 

As you learned in the last chapter, incentive packages paid to coaches by 

booster groups are not unique. The North Carolina Educational Founda- 

tion, the University of North Carolina booster group commonly known 
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as the Ram’s Club, raised $3.9 million for a "replacement package" to keep 

UNC men’s basketball coach Roy Williams in Chapel Hill. And, of course, 

all of these payments are made through the school, thereby making them 

tax-exempt for both the school and the donor. 

Welcome to the modern-day world of college sports boosters. It used to 

be that they were content just being enthusiastic fans. They tailgated before 

every home football game and made modest donations to the alumni as- 

sociation in exchange for courtside seats to home basketball games. Today, 

the donations have risen to the six- seven- and even the nine-figure range. 

That buys these mega-boosters access and privilege that would make most 

alumni blush. In addition to funding big-buck pay packages for top-tier 

coaches and building the $1oo million stadiums and arenas in which their 

favorite college sports teanls play, some boosters have considerable influ- 

ence in deciding which coaches get hired and fired. That’s certainly true of 

the Wolfpack Club. 

In 2004, the latest year for which data are available, the Wolfpack Club 

raised $25.8 million. By comparison, the Iron Dukes, who passed the hat 

among distinguished Duke alumni, came up with just $18.2 million. UNC’s 

Ranl’s Club raised a paltry $15.9 million. In addition to paying for scholar- 

ships (neither State nor UNC use public money for athletic scholarships), 

these booster groups also often help bankroll new" facilities. In the past few 

years, N.C. State has used booster money to build new" or updated venues 

for baseball, basketball, and football. 

Of course, it helps that one of N.C. State’s academic specialties is applied 

technology, and the school is in the middle of North Carolina’s Research 

Triangle, honle to sonle of America’s most successful high-tech businesses. 

Two of North Carolina’s four billionaires--Wendell Murphy and ]im 

Goodnight--are both North Carolina State alumni. The Wendell H. Mur- 

phy Football Center, a plush complex of offices, locker rooms, and training 

facilities, was built thanks to Mr. Murphy’s generous $26 million check. Two 

of the founders of Cree Inc., a Durhanl, North Carolina, semiconductor 

manufacturer, are also N.C. State grads and dot-com multinlillionaires. 
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THE MOST POWERFUL MAN IN NORTH CAROLINA 

While having wealthy alunmi certainly helps, it is Wolfpack Club execu- 

tive director Bobby Purcell who makes the whole thing work. He was an as- 

sistant athletic director, mainly in charge of recruiting, before he took over 

the Wolfpack Club in 1997. According to many, he has the gift for gab that 

helps curry favor with--and money from--N.C. State’s wealthiest alumni. 

He created the Student Wolfpack Club, to target future donors; the ]unior 

Wolfpack Club for children; the Varsity Club for former athletes; and the 

Women of the Wolfpack. He personally returns phone calls from the nearly 

twenty thousand alumni--regardless of the size of their donation. Before 

most home football games he can be seen riding around the parking lots 

that surround Carter-Finley Stadimn in a golf cart decked out in N.C. State 

colors, making sure everyone has the right parking pass and is having a 

good time. At kickoff, he’s up in one of the luxury suites, schmoozing with 

the boosters that keep North Carolina State athletics flush with cash. 

Purcell has overseen the construction of the RBC Center, where N.C. 

State plays basketball and the NHL’s Carolina Hurricanes play their games. 

The facility, which seats 19,722 for basketball and 18,73o for hocke}; cost 

$158 million and was funded primarily by an increase in the state’s hotel 

and restaurant tax. The Hurricanes kicked in $2o million, too. 

When N.C. State hired tbotball coach Chuck Amato away from Florida 

State in 2000, Purcell fast-tracked the building of the Murphy Center. In 

addition to convincing Murphy to write the check, Purcell got him to loan 

the school his private jet so designers could fly around the country and 

look at other training facilities. Today, coaches and designers from around 

the country come to the lVlurphy Center to get ideas for their own facili- 

ties. 

Purcell also oversaw the $97 million renovation of Carter-Finley Sta- 

dium. The multi-phase project added fifty-one luxury suites and 1,ooo club 

seats to the west grandstand, and 5,500 seats to the north end zone, bring- 

ing total capacity to 57,500. The alumni didn’t have to contribute directly 

to the renovation, but they do purchase the lion’s share of the suites, which 
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rent for upward of $55,ooo per season. The club seats cost $1,75o each per 

game. 

So when N.C. State faced the prospect of having to pony up a cool two 

mil for a new basketball coach, it only made sense that they would turn to 

Purcell and the Wolfpack Club, who would have been only too happy to 

oblige. 

"We have funds in place;’ Purcell said at the time. 

Fortunately, they didn’t need them. N.C. State ended up hiring Sydney 

Lowe, a point guard on Jim Valvano’s 1983 championship-winning team. 

Lowe, a former assistant with the Detroit Pistons, earns about $goo,ooo 

a year. Under the terms of his contract, Lowe gets an annual income of 

$76o,ooo, including $25o,ooo from Capitol Broadcasting for television 

and radio appearances. He also gets annual bonuses for making the NCAA 

tourney, endorsement money, and a $So,ooo bonus every year the team’s 

NCAA adjusted graduation rate is 55 percent or higher. Adidas had paid 

Sendek $8o,ooo a year as part of its apparel contract with N.C. State; Lowe 

reportedly has the same deal. 

COWBOY U P 

While it may sound like the Wolfpack Club, and its counterpart, the 

Ram’s Club over at UNC, are spending a lot on athletics, they’re in the low- 

rent district when it comes to today’s alumni contributors. T. Boone Pick- 

ens, chairman of the billion-dollar energy hedge fund BP Capital Manage- 

ment, is an alumnus of Oklahoma State University. In early 2oo9, Pickens 

was number 131 on Forbes magazine’s list of the richest Americans, with an 

estimated net worth of about $3 billion. He has given his alma mater some 

$3oo million, with about 9o percent of it earmarked for athletics. In 2oo6 

alone, he gave OSU $165 million, making it the single largest donation ever 

to a college athletic department. His name is on the School of Geology, his 

old fraternity house, and the lodge at Karsten Creek Golf Club. But it’s most 

prominently displayed on the fagade of Boone Pickens Stadium, where the 

Cowboys play their home football games each autunm. 

Pickens also came up with what’s perhaps the most bizarre--and bril- 
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liant--scheme in athletic fundraising history. Boosters designate OSU as 

the beneficiary of a $1o million life insurance policy. When they die, the 

money goes to the school. The program is called--are you ready for this?-- 

"The Gift of a Lifetime." 

All of Pickens’s money not only buys naming rights, it bu,vs access and 

privilege. And the right to complain about a football program that’s only 

had nlodest success (OSU did beat Indiana in the 2008 Insight Bowl, 49 to 

33, but lost to Oregon in the 2009 Pacific Life Holiday Bowl, 42 to 31). 
"I don’t h~ow anything about football;’ he said in a 2006 ESPN inter- 

view. "I never criticize anything. I will say it didn’t look like they were ready 

to play or something like that. That is as far as I go. They don’t need some- 

body looking over their shoulder commenting. They know I am here." 

"I do want to know what is going on;’ he said. "If we have a coaching 

change I want to be one of the first to kalow about it. If anybody is leaving 

or coming in, I sure want to be in on helping pick that person." 

That’s what $300 million will get you. But Pickens isn’t the most promi- 

nent (or obnoxious) high-bucks booster. That distinction goes to Phil 

Knight, founder of Nike and alum of the University of Oregon. Like Pick- 

ens, most of Knight’s postgraduate largesse has gone to the athletic depart- 

ment. 

A KNIGHT IN SHINING ARMOR 

Phil Knight actually began his boosterism by making donations to the 

academic side of the University of Oregon. In 1994, he gave $27.4 million 

to renovate what became the Knight Library: Two years later, he gave $1o 

million to build the William W. gmight Law Center, named after his dad, 

and another $15 million for endowed chairs and other law school faculty 

positions. It’s just in the past decade or so that he’s begun to lavish money 

on the Oregon athletic department. 

Shortly after Oregon played in the 1995 Rose Bowl, Knight began a streak 

of athletic department donations that would eventually total about $7o 

million. Since then, he’s funded half of the $90 million expansion of Autzen 

Stadium and contributed funds for the athletic department’s $11 million 
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home, the Casanova Center. Knight also paid for the majority of the $16 

million Moshofsky Center, the Pacific Northwest’s first indoor practice fa- 

cility for football. The building is named after Ed Moshofsky, who played 

for Oregon in the 194os and went on to be a successful lumberman. Mo- 

shofsky contributed just $2 million toward the project, but Knight insisted 

that the building be named for the former player, not its biggest benefac- 

tor. 

In August 2oo7, Knight put himself in the same league as Pickens, an- 

nouncing a $1oo million donation to the athletic department to, in part, 

build a new indoor basketball arena. Thanks to Knight’s donations over 

the years and the endowment he set up, Oregon is one of the handful of 

schools that claims its athletic department is self-funding. So what does a 

couple of hundred million dollars buy you in college sports today? 

Knight is a frequent visitor to the Oregon locker room after games. He’s 

been known to put on a headset to listen in on the plays coming down from 

the coaching booth. In his $9o,ooo-per-season luxury suite, he "*’rites out 

the keys to winning the game on a whiteboard and discusses them at length 

with guests, which often include the coaching staff. And, as one ESPN writer 

said in a 2oo6 profile, "Oregon folks coddle and fawn over their rich uncle 

at every turn?’ That includes the athletic department. 

Knight and his wife, Penny, fly down to Oregon football games on 

their private jet. They’re picked up at the airport by no less than Associate 

Athletic Director Jim Bartko, who then drives them to their private mo- 

tor coach that is already parked in the lot outside the stadium. In addition 

to being Knight’s chauffer, Bartko briefs him almost every day during the 

tbotball season. 

"Just to fill him in on what is happening;’ said Athletic Director Bill 

Moos. "And he is always excited about how recruiting is going?’ 

Every oft;eason, head football coach Mike Bellotti and his two assistants 

actually go to Knight’s home outside Portland and spend a few hours with 

him. 

"He’s a fan;’ Bellotti said, "but he is also enamored or excited about the 

intricacies of the game. He is a competitor. I think he looks at our strategies 

here and likes to say, ’How" do you beat somebody with lesser personnel? Or 
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similar personnel? Or better personnel? And what is the thought process 

going in?’ He’s excited to get the inner look?’ 

In addition to his support for football and basketball, it’s well known 

that Knight would like to see Oregon win a College World Series (Oregon 

State, much to his annoyance, has two CWS trophies in its display case). 

And he’d like to see the school’s track and field program return to the glory 

days of Steve Prefontaine. 

When Knight, a modestly successful middle distance runner, came to 

Oregon as a freshman in 1955, Eugene was known as "Track Town USA?’ He 

and his Oregon track coach, Bill Bowerman, went on to found Nike, and 

the program has never been the same. 

Of course, having a rich benefactor such as Knight can cut both ways. 

It’s widely understood that he orchestrated the firing of track coach Martin 

Smith, who Knight didn’t think was doing a good enough job with his old 

program. And while Knight is also an alumnus of the Stanford Graduate 

School of Business, his $1o5 million donation to the school in 2oo6 was 

seen as a shot across the bow of Oregon, with the clear message that they’d 

better improve the track team, or else. 

"He is undoubtedly the best-connected fan-booster in the United States, 

probably the world, because he lives so intensely in the world of competi- 

tive sports;’ Oregon president Dave Frohnmayer said fawningly. "And to 

have a person of that intellectual caliber, let alone of his loyalty to the Uni- 

versity of Oregon, is striking, and it really shows." 

"It is a relationship that has kept me here, because I know who he is;’ 

head football coach Bellotti admits. "And I trust him. He has never, ever 

asked me to do anything. He’s never influenced anything. He lends his sup- 

port, really his creative support. In fact, one time I had one of his [Nike] 

team managers come and talk to our coaches about sales, about how to sell 

something." 

With Knight as a booster, Oregon has access not only to his bank ac- 

count but to Nike’s R&D department. When Nike introduced a new look in 

college uniforms in 1999, Oregon was the first to sport the new swag. 

Pickens and Knight aren’t alone in the nine-figure athletic booster club. 

And that has some people worried. 
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ATROUBLING TREND 

According to the Chronicle of Higher Education, the country’s biggest 

athletic departments--thanks in large part to their deep-pockets booster 

clubs and individual benefactors--raised more than $~.2 billion in 2oo6-7. 

Some programs have tripled their annual donations over the past decade. 

But all this athletic largesse has come at a cost, the Chronicle argues. While 

donations to the country’s 119 largest athletics departments have risen sig- 

nificantly in recent years, overall giving to those colleges has stayed relatively 

flat. In 1998 athletic gifts accounted for 14.7 percent of all contributions. By 

2003, the figure had risen to 26 percent and, many believe, continues to 

climb (Table 8.1). 

In 2006, twenty-seven athletics programs raised more than $20 million 

each. Ten programs brought in more than $30 million. The University of 

North Carolina raised more than $51 million in 2oo6, the University of Vir- 

ginia $45 million, and Ohio State $39 million. 

Part of the reason for the increase in donations is thanks to operators 

like N.C. State’s Bobby Purcell. Once content to host pregame tailgate par- 

ties and pass the can, athletic booster groups became increasingly more so- 

phisticated-and aggressive--in their fundraising. Today they raise funds 

through multimillion-dollar licensing deals, affinity-credit-card programs, 

and, of course, preferred seating in luxury suites and stadium clubs. One 

booster club, Florida State’s Seminole Boosters, is even going into hock to 

make sure its athletes (and boosters) have nothing but the best: it’s secur- 

TABLE 8.1 

Big-Time College Sports Get Rising Share of Gifts 

Percentage of total gifts 
Total gifts Athletics gifts that went to ath]etics 

1998 $5,841,124 $858,613 14.7% 
1999 $6,337,790 $1,071,281 16.9% 
2000 $7,330,109 $1,237,649 16.9% 
2001 $8,683,508 $1,543,396 17.8% 
2002 $7,327,726 $1,674,970 22.9% 
2003 $8,095,027 $2,105,787 26.0% 

Source: JeftYey L. Stinson and Dennis R. Howard, in Brad Wolverton, "Growth in Sports Gifts May Mean 
Fewer Academic Donations," Chronicle of Higher Education, Oct. 5, 2007. 

Note: ’]?he figures cover gifts by alumni to the n9 NCAA I)ivision I-A institutions and show average gifts. 
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ing (and guaranteeing) $70 million of debt to pay for improvements to the 

university’s athletics facilities. 

Donations to athletics, including personal seat licenses, which start at 

$2,ooo and go into the six figures at places like Kentucky, have led some 

donors to cut back their contributions to other parts of the college, says 

Jeffrey L. Stinson, an assistant professor of marketing at North Dakota State 

University, who has studied the effect of athletics fundraising on total giv- 

ing to colleges. 

"We don’t necessarily see a decrease on a dollar-for-dollar basis;’ he said. 

"But you do see donors cut back a little on that academic gift because they 

just don’t have the capacity." 

Some booster clubs are taking a page from the credit card companies’ 

playbook and allowing non-athletic contributions to count toward points 

that earn boosters privileges. It’s much like your airline credit card, which 

racks up frequent flier miles even when you’re paying for groceries or gas. 

The booster clubs allow donations to academic departments to count to- 

ward earning perks as an athletic booster. So a donation to the English de- 

partment can help get a booster enough points to earn courtside seats for 

home basketball games. 

And although big-name (and big-bucks) boosters such as Pickens and 

Knight get most of the publicity, many booster clubs are seeing the greatest 

increases in athletic funding from small donors. For instance, LSU’s booster 

club brought in $35 million in 2oo6. Its biggest gains came from boosters 

who gave just $1oo,ooo. And the number of LSU boosters who gave just 

$5,ooo doubled to more than two hundred. That may not sound like much 

compared with Pickens and Knight, but securing alumni donations is a 

long-term game. Booster clubs are hoping that that young alumnus giving 

$5,ooo today will give more as his or her personal fortune increases. 

"With that amount of money, you get a guy who’s on his way up," said 

Ron Richard, chief executive officer of the LSU boosters. "He’s not a mil- 

lionaire yet, but he’s going to be." 

And though Phil Knight is surely the only Oregon booster who gets 

daily updates from the athletic director’s office and a personal briefing by 

coaches, other boosters are getting pretty decent perks. 

Wake Forest, which has just 4,4o0 members in its alumni association, re- 
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cently created the Moricle Sodety for donors who contribute at least $55,000 

a year. The program has brought in an extra $1 million a year for the ath- 

letic department. In exchange, members fly free to away games on the team’s 

charter flights and get private "chalk talks" from coaches before games. 

"We don’t skimp on these people;’ said Cook Griffin, executive director 

of Wake Forest’s Deacon Club. "~u can’t spend too much on them." 

Sometimes, high-profile coaches are brought in as the closer on deals 

that benefit academic departments. University of Louisville basketball 

coach Rick Pitino was brought in to visit a prospective donor and close the 

deal for a big donation to Louisville’s medical school. At LSU, the booster 

club and LSU Foundation, the university’s general fundraising arm, work 

together. Over the }rears, the booster club has helped arrange $8 million in 

donations to academic programs. 

This is a marked change from twenty years ago, when athletics ran a 

distant second to academics in terms of fundraising. 

"Theywere the guys doing the golf tournaments, and no one took them seri- 

ously;’ said fundraising consultant Bruce Flessner. "Now they’ve pushed them- 

selves front and center, and they’re eating a big slice of the philanthropic pie:’ 

MORE THAN CHEERLEADERS 

Of course, sometimes boosters do more than cheer. They break the rules, 

by giving athletes no-show jobs (before, during, and after their NCAA eli- 

gibility), slipping them some cash, or buying them the new suit or tricked- 

out Tahoe they can’t afford on their $1oo a month scholarship allowance. 

The NCAA’s Infractions Committee ruled that Arkansas had committed 

three major violations and one secondary infraction of the rules govern- 

ing payments to student-athletes. The NCAA found that from 1994 through 

1999, at least twenty football and basketball players were overpaid an esti- 

mated $4,300 for part-time jobs at ]&H Truck Service in Dallas. The business 

is owned by university booster Ted Harrod, who gave more than $285,000 

to Arkansas athletic programs from ~987 through 2ooo. During its investiga- 

tion, the NCAA found that the athletic department wasn’t vigilant enough 

in monitoring the jobs and that the overpayments were intentional. 
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"I don’t think there’s any belief that it was inadvertent;’ said Infractions 

Committee chairman Tom Yeager said in a press release. 

Harrod argued that it was. He said he was set up by his former daughter- 

in-law, who was angry at Harrod and trying to get back at him. The NCAA 

interviewed her and dismissed much of her testimony, but still found that 

Harrod had intentionally tried to circumvent NCAA rules. 

Arkansas paid about $250,000 to an outside consulting firm to conduct 

its own investigation, and thousands more defending itself against the 

charges. In the end, the school increased oversight of high-dollar boosters 

and athletes’ jobs, and added a second full-time employee for compliance 

issues. 

"Integrity is on my mind and our staff’s mind every day," Arkansas ath- 

letic director Frank Broyles said during a press conference. "That’s been my 

priority ever since I became a coach. We’re working just as hard to eliminate 

unintentional mistakes and mistakes by people outside the athletic depart- 

ment." 

Starting with the 2006 school year, Arkansas was allowed to award the 

maximum eighty-five football scholarships for the first time since the 

2ooo-2ool school year. During the probationary period, the school lost ten 

football scholarships and one men’s basketball scholarship. Arkansas spent 

about $250,000 in private funds on an outside consultant and thousands 

more investigating and defending itself. The school made several changes 

to improve its NCAA rules compliance system. It stepped up oversight of 

high-access boosters and athletes’ jobs, and it increased NCAA compliance 

education for its coaches, staff, athletes, and boosters. Arkansas also added 

a second full-time employee for compliance issues. Although the school is 

off probation, it is on what the NCAA calls "repeat violator status." If an- 

other major infraction occurs within five years, the penalties will be much 

harsher. 

That’s all well and good, but looking at it purely in economic terms, how 

harsh was Arkansas’s penalty for violating NCAA rules? 

Arkansas lost eleven scholarships (ten football and one basketball). In- 

state tuition is about $9,000 a year. Add in room and board and we’ll round 

it offto $15,ooo. Out of state, it’s roughly double that. So at most, the viola- 
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tion cost the university (which is reimbursed by the athletic department for 

scholarships) $33o,ooo; at least, about $165,000. Let’s high-ball the cost of 

the investigation and say they spent another $5oo,ooo. If we round every- 

thing up, the total cost to Arkansas of the NCAA rules violations was about 

$1 million. 

Arkansas has a $44 million athletic budget. On January 1, 2oo8, two }rears 

after coming off probation, Arkansas played Missouri in the AT&T Cot- 

ton Bowl, which paid each team $2.8 million. In other words, in just one 

bowl game appearance, Arkansas made nearly three times what it paid for 

committing the NCAA infractions. In today’s high-dollar world of college 

athletics, is $1 million really a deterrent? Hardly. 

Of course, no matter how economically ineffective the NCAA penalties 

are, some boosters have had better success in defending themselves against 

allegations of wrongdoing. The high-profile booster case of the 2oo7-8 sea- 

son was that of Ray Keller, the Alabama booster who sued the NCAA for 

defamation--and won. 

In December 2oo7, a Jackson Count},, Alabama, jury awarded Keller $5 

million. The lawsuit against the NCAA stemmed from a February 2oo2 

NCAA Infractions Report that found recruiting violations at Alabama and 

placed the school on five years’ probation. The report referred to Keller 

and two other boosters as "parasites;’ "pariahs;’ and "rogue boosters." The 

boosters were not named in the report, but were later identified in media 

reports. Keller claimed he was innocent of violating NCAA rules and said 

the report not only tarnished his reputation but cost him at least one lucra- 

tive business deal. 

Radio sports talk show host Paul Finebaum took the witness stand in the 

case and said that "he had never heard such language used about boosters;’ 

the Associated Press reported. He also said the NCAA’s 2oo2 press confer- 

ence to announce sanctions against the Alabama football program was "ex- 

tremely negative:’ Finebaum said of the NCAA, "I think it’s an organization 

that uses its power to destroy the people they select." 

During the trial, the NCAA said Keller repeatedly broke--or at least 

stretched--its rules in regard to his relationship with current student-ath- 

letes and prospective recruits. 
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"He refused to obey warnings from both (former Alabama athletics di- 

rector) Hootie Ingram and (current athletics director) Mal Moore;’ one of 

the NCAA’s attorneys said. "He knew the rules but did it anyway. That is the 

character at issue:’ 

Boosters certainly know the rules--or should. Here are excerpts from a 

reminder posted by the University of Texas Athletic Department: 

Dear Alumni, UT Faculty and Staff, and Friends: 

Two of the important cornerstones of University of Texas Athletics 

are the loyalty and enthusiasm of Longhorn fans who have demonstrated 

by their interest in our teams and their attendance at events that they are 

without equal. 

The UT athletics departments appreciate this marvelous fan support, 

which stimulates and encourages our student-athletes and energizes our 

entire organization. We must be cautious, however, not to let enthusiasm 

for athletics lead us into conflict with the very specific rules and regula- 

tions of the National Collegiate Athletic Association or the Big 12 Confer- 

ence. 

The NCAA definition of"a representative of the University’s athletics 

interests" is very broad and encompasses many--if not all--of the people 

who are regular attendees at our sports events. If you fall into this category, 

there are a number of activities regarding contact with student-athletes and 

recruits that could put the University at risk for NCAA sanctions. 

We have summarized the applicable NCAA rules in this pamphlet. 

Please take the time to read it carefully, and should you have any questions, 

call the athletics compliance office at (512) 471-7285. 

The University is charged with the responsibility to exercise "institu- 

tional control" of its athletics programs. We are committed to maintaining 

responsible programs. 

The University of Texas is grateful for all you have done to make this 

one of the nation’s model programs. We l~ow, based on our contacts 

with the alumni, UT faculty and staff, and friends across the state and the 

country, that you share our earnest ambition for athletics success achieved 

within the rules. 

Gratefully, 

DeLoss Dodds--Director of Men’s Athletics 

Chris Plonsky--Director of Women’s Athletics 
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Of course, boosters such as Harrod and Keller are typically the exception, 

not the rule. But with every scandal comes the kiieg lights of the media, so 

these few rule-breaking boosters give the appearance of being the norm. In 

fact, the average booster is more like sixty-eight-year-old Dan Bird, a 1962 

graduate of Kansas State’s School of Animal Husbandry: Bird, who lives in 

tiny Anthony, Kansas, population 2,4oo, has built his small business into 

one of the largest commercial cattle feedlots in the country. As he has pros- 

pered, so has K-State. 

Bird and his wife, Beth, a 1961 K-State graduate, have given more than 

$75o,ooo to their alma mater over the past four decades. Their donations 

were used to build the new $12 million alumni center, as well as the new 

Jack Veneer athletic complex that features a new state-of-the-art training 

room and coaches’ offices. 

"It’s the most money I’ve given to anything in my life;’ Bird says of his K- 

State donations. In addition to athletics, Bird’s financial gifts helped build 

the arch outside the university’s new art museum and have helped fund 

scholarships for agricultural economics. He even sat on the library board. 

"I used it only in my freshman and senior year;’ he said with a chuckle, 

"so I figured I needed to spend some more time there:’ 

Where the Birds spend most of their time is at K-State football and 

basketball games. They’ve long had season tickets for football, and with 

the arrival of coach Bob Huggins bought tickets for men’s basketball, as 

well. They go to almost every home and away football game, and attended 

the 199~ Tokyo Bowl. More important, they’ve never bought a dinner for 

a player, slipped a player illegal cash, or tried to pay oft" a teacher to give a 

player a better grade. 

"I’ve never seen anything like that;’ said Bird. "And tYanldy, I can’t imag- 

ine it happening at K-State." 

He’s not alone. While it’s a popular misconception that boosters are a 

gang of corrupt thugs who would do anything and everything to see their 

team win, nothing could be further from the truth. Most are just your aver- 

age fans, happy to cheer on their team and give what they can, usually just 

four or five-figure donations, to their alma mater. 

The myth of the corrupt booster, of course, is perpetuated by a media 
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culture that magnifies every transgression. And they’d never think of doing 

a feature on the Dan Birds of the booster world. As a result, the bad boost- 

ers appear to be the norm. 

Robert L. Simon, a professor of philosophy at Hamilton College in up- 

state New York, defended the integrity of intercollegiate athletics at the 

NCAA’s Scholarly Colloquium on College Sports in Nashville in Ianuary 

2008. 

"Some critics will argue for the moral bankruptcy of intercollegiate ath- 

letics, citing such examples as academic fraud in one major basketball pro- 

gram, falsification of academic records in order to insure eligibility for an 

athlete at another, misbehavior including alleged criminal acts by some re- 

cruited athletes, and dismal graduation rates in some high-visibility men’s 

programs," Dr. Simon said in his keynote address. "However, it is important 

to remember that intercollegiate sports occur at a wide variety of institu- 

tions, ranging over different divisions and different educational missions. 

The problems of some high-profile DMsion I programs, particularly in 

men’s high-visibility sports, are not always typical of the wide variety of 

intercollegiate programs found across the nation?’ 

Simon is absolutely correct. The vast majority of student-athletes go 

through college without breaking the rules, receiving favorable treatment in 

the classroom, or being paid under the table. That’s because for every high- 

profile football and basketball player, there are at least ten other athletes in 

non-revenue sports such as soccer, swimming, track and field, and crew. 

These sports haven’t been corrupted by the media-driven financial frenzy 

of college football and basketball. But perception is reality: None other than 

Andrew Zimbalist, the noted sports economist, buys into the media-driven 

myth that all athletes are somehow on the take. 

"Like the airlines which, unable to compete over prices prior to deregula- 

tion, lavished resources on travel amenities and advertising, college coaches, 

unable to compete over top high school prospects with salary offers, lavish 

millions of dollars on recruitment and special services for athletes once in 

college;’ Zimbalist said. "Then they arrange for ’boosters’ (usually sports- 

crazed local businessmen) to make payments on the side to their athletes, 

while salivating sports agents and their lackeys dangle dollars before the 
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immature, impecunious athletes attempting to induce them to sign over 5 

percent of their future earnings should they become pros’ 

While I respect Zimbalist, this is a misperception, even if it comes from 

one of the most respected sports economists in the business. But I can ex- 

cuse this misperception because, as I’ll show in the next chapter, the num- 

ber of athletes and coaches who fit the stereotype was on full display in 

2oo7, making it one of the most profligate years of cheating and scandals in 

college sports history. 



BREAKIN’ ALL THE RULES 

In the foreword to his 2005 memoir, Runnin’ Rebel, former UNLV coach 

Jerry Tarkanian wrote, "In major college basketball, nine out of lO teams 

break the rules. The other one is in last place.,’ 

How" right he is. I have to say, this was the hardest chapter of the book to 

write. When I started, my research had yielded 45,ooo words. And I’d been 

fairly judicious in my research. I only chose the "big scandals" at the "big 

schools." I easily could have written a lOO,OOO-word book just on NCAA 

violations. 

MIDWEST MADNESS 

In 2oo7-8, the NCAA was headed toward a record year in terms of team 

violations and probations. And to the casual fan, it must have looked like 

there was something in the water in the Midwest. At a glance, it appeared as if 

all the big programs in the region were on probation. But as with everything 

else in today’s confusing world of college athletics, all was not as it seemed. 

The biggest--and most legitimate--scandal of the 2007-8 season in- 

volved Indiana University basketball coach Kelvin Sampson. The coach, 

who had only, been around college athletics for twenty-eight years, partici- 

pated in ten three-way telephone calls with prospective recruits. That’s not 

unusual. A lot of times, the assistant coach in charge of recruiting will be 

on the road, have a kid and his parents on the phone, and conference in the 

head coach. There was just one problem. Sampson wasn’t supposed to be 

on aW telephone calls with recruits because he was already on NCAA pro- 

bation. Just seventeen months earlier, while he was the coach at Oklahoma, 
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the NCAA had found that Sampson had participated in "excessive" phone 

calls to recruits--577 excessive phone calls, to be exact. The NCAA banned 

Sampson from off-campus recruiting for one year and barred him from 

initiating phone contact with prospects. Even though the allegations were 

hanging over his head, Indiana hired Sampson to replace Mike Davis, who 

had previously been hired for the unenviable job of succeeding legendary 

Indiana basketball coach Bob Knight. Although Indiana didn’t fire Samp- 

son for the recruiting violations that occurred while he was in Blooming- 

ton, it did dock him $500,0o0 of his $1.6 million salar}: The school also lost 

one basketball scholarship for one year. 

In an editorial, the Terre Haute Tribune Star said, "IU took its knocks 

for Knight’s eccentricities and for Davis’ meltdowns under immense pres- 

sure. But one charge Hoosier basketball hasn’t had to own is cheating. This 

circmnstance is even more troubling because Sampson should have taken 

extreme measures to avoid a repeat offense, particularly if he understood 

the institutional value of the IU program’s clean NCAA track record. If 

the NCAA infractions committee concludes that Sampson deliberately 

skirted the rules, IU should replace him, reprimand [athletic director Rick] 

Greenspan and leave no doubt that such actions will not be explained away. 

Maybe the term ’zero tolerance’ is appropriate." 

How did Indiana discover these recruiting violations? The way most 

programs discover most NCAA rules violations: by pure luck. An intern 

noticed the three-way calls while compiling an NCAA-mandated report on 

recruiting practices. 

"The intern was double-checking phone records in our compliance de- 

partment and noticed the three-way call;’ Larry MacIntyre, Indiana’s vice 

president of university communications told the Associated Press. 

The university immediately began an investigation by attorney Robin 

Green Harris. She works for Ice Miller in Indianapolis, one of a handful of 

law firms that make a small fi~rtune investigating allegations of inappropri- 

ate conduct by college athletic programs. In fact, they not only conduct the 

investigation but also recommend the punishment. And here’s the kicker: 

nine times out of ten the NCAA says, "OK" to the investigation, findings, 

and recommended punishment. 
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Wh}; you may ask, does the school conduct the investigation and why 

are all schools expected to police themselves and report such violations? 

Because the NCAA, which brings in hundreds of millions of dollars a year 

in revenue to oversee what is supposed to be amateur athletics, and has 

enough money to pay President Myles Brand about $1 million a },ear, has 

just a handful of compliance investigators, most of them young kids flesh 

out of graduate school. 

"It was a broad and collaboratNe process in determination of the sanc- 

tions;’ A. D. Greenspan told the Indianapolis Star. 

Surprisingly, the greatest outrage to Sampson’s repeat recruiting viola- 

tion came not from the Indiana administration but from former players. 

Two-time All-American Kent Benson called the situation "a total travesty" 

and said he was "totally embarrassed for the Indiana basketball program." 

"They need to do the right thing;’ Benson told the h~dianapolis Star. 

"If no tolerance means no tolerance, then get rid of him. And Greenspan 

should be right behind." 

Former player Ted Kitchel was less kind in his comments to the newspa- 

per. When Sampson was hired, he said, "I wouldn’t hire that guy to coach 

my fifth-grade girls team." When he learned of the recruiting violations, he 

said that Sampson obviously didn’t think the rules applied to him. 

$o what are the economic lessons we can take away from the Kelvin 

Sampson case? He was making $1 million a year at Oklahoma and was 

caught making 577 illegal recruiting phone calls. While he was still under 

investigation, Indiana hired him. He was supposed to make $1.6 million in 

2oo7-8. Instead, he made just $1.1 million. In January 2oo8, Indiana was 

ranked in the Top 25 and still had standout basketball recruit Eric Gordon. 

"Is Eric Gordon and a national championship worth $5oo,ooo?"’ an In- 

diana alumnus asked in the Indianapolis Star. "I say, yes." 

I’d agree. And while I think it’s fair to say that Sampson knew what he 

was doing when he broke the rules, it’s also easy to understand when a 

coach or athletic director or even a school’s compliance officer stumbles 

over the four-hundred-page NCAA rulebook and makes an honest mistake. 

Very few" have read it all the way through, and fewer claim to understand all 

of its intricacies. 
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TOO MANY RULES, NOT ENOUGH REFEREES 

One problem with the NCAA rulebook is that it is so broad. It covers 

kids from high school through college and into the pros. It covers not only 

their behavior on the court but also the behavior of their parents, their 

aunts, their uncles, their high school and college coaches, and hundreds of 

thousands of boosters. If any one of these people violates the rulebook, it is 

the university, not the individual, that is penalized. And even if the univer- 

sity had an army of investigators and compliance officers overseeing their 

athletes, it would be impossible to watch them every minute of every day. 

A Penn State alum and avid booster I know tells a funny" story about 

Shane Conlin, the All-American linebacker who played for Coach Joe Pa- 

terno in the mid-198os and was picked in the first round of the NFL Draft 

by the Buffalo Bills. In the spring of his senior year, after his NCAA eligibil- 

ity had expired, Conlin played in a charity golf tournament sponsored by 

the Elks Club. After they were done playing golf, they went into the club- 

house and one of the guys in Conlin’s foursome went to the bar to buy" a 
round of drinks. Conlin almost tackled the gw as he walked toward the bar. 

Even though his eligibility had expired, Penn State had obviously trained 

Conlin to be on the lookout for any potentially embarrassing recruiting 

violations. As a result, Conlin wouldn’t even let a booster buy him a Coke 

after a round of golf, fearing that someone would see it and report it. 

That’s an interesting and humorous stor,v, but it also is the reality for 

every Division I program in the countr> I doubt anyone would have made 

a big deal of a booster buying Shane Conlin a Coke. Furthermore, I doubt 

anyone would have ever found out about it. But the point is that Penn State 

would have been held accountable--and quite possibly put on probation-- 

had Conlin received the gift of a fifty-cent Coke. More important, how 

many times does a scene like this happen in any given school },ear? How 

can Penn State--or any school--possibly be expected to police the Elks 

Club in Boalsburg, Pennsylvania, and ki~ow whether or not boosters--or 

even casual fans--are buying a soda for a Penn State football player? This 

is the world--and nightmare--that every athletic director faces. And while 

there are certainly serious recruiting and academic violations occurring on 
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campuses across the country every day, some of these missteps are the re- 

sult of an overly broad NCAA rulebook that is sometimes confusing and 

contradictor): 

Take Kelvin Sampson’s 577 illegal phone calls when he was at Oklahoma. 

It was a clear violation of NCAA rules. But before the NCAA passed a rule 

in 20o7 barring coaches from text messaging players, Sampson could have 

text messaged those recruits 57,777 times and been in full compliance with 

the NCAA rulebook. 

Coaches seemed split on the text messaging ban in 2oo7. Some were 

against the text messaging ban, saying text messaging was a good way to 

keep in touch with players. Others hated it. 

"It puts a lot of pressure not only on your recruiting staff; but on the 

head coach;’ said Kansas State basketball coach Frank Martin. 

"If Kansas texts a kid seven times a da}; that means I have to text him at 

least eight times a day to show him I really want him;’ said Martin. "Where 

does it end?" 

Where it ended for one prospect was in a sky-high cell phone bill. Pat- 

rick Patterson, the highly recruited power forward from Huntington, West 

Virginia, was being wooed by Duke, Florida, Kentucky, Virginia, and Wake 

Forest. In the month before he signed with Kentucky, he received more than 

seven thousand text messages, resulting in a $500 cell phone bill. 

ALL IN THE FAMILY 

According to NCAA rules, coaches aren’t supposed to find jobs with 

boosters for family members of recruits, but it’s OK to hire them to work 

for the basketball program. In 2005, Ronnie Chalmers, father of standout 

point guard Mario Chalmers, was hired by the Kansas basketball team. He 

told the Kansas City Star, "Mario’s decision to choose Kansas was solely 

based on Mario. [My wife] Almarie and I made a decision to stay in Alaska 

until she retired this spring, then relocate to follow Mario. This is a great 

opportunity to get my foot in the door at the college level, follow my son 

and be a part of one of the best programs in the country." 

If Kansas had arranged for Ronnie Chahners to work at a local car deal- 
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ership owned by a booster, it would have been a clear violation of NCAA 

rules. But because they hired him in-house, although he had no college 

coaching experience (he’d been a high school coach in Anchorage), it was 

kosher with the NCAA. 

Similarly, schools are prohibited from paying or providing any sort of 

gifts to a recruit’s high school coach, but they can hire him for their sports 

camps. In 2oo6, the Dallas Morning News looked at the summer hiring 

practices of Big 12 teams and found that many paid speaking fees to the 

high school coaches of prominent recruits. For instance, Kansas paid three 

coaches associated with Darrell Arthur, a standout recruit from South Oak 

Cliff high school in Texas. 

"Arthur’s high school coach and two coaches associated with his sum- 

mer play for years were all paid $2,ooo to speak at the basketball camps 

held at Kansas the previous summer;’ the paper said. "They were among 

seven high school and summer league coaches to earn $2,ooo as speakers at 

Kansas during one camp session that summer. None of the other 175 camp 

employees that },ear earned more than $60o per session. And all seven had 

something in common. They had coached current or former layhawks or 

had coached a high school player who signed with Kansas in 20o5-6." 

"This does not break the letter of the law, but I certainly do believe it 

violates the spirit of the law;’ said !ohn Gerdy, a visiting professor of sports 

administration at Ohio University who has written a number of books on 

sports ethics. 

The paper also fi)und that the top-paid high school coach at the Univer- 

sity of Texas’s summer camp was an assistant coach at Nacogdoches High 

School who was paid $3,2oo. Nacogdoches was the alma mater of Damion 

lames, who signed with Texas in May. Three members of the coaching staff 

at Seagoville high school earned $3,00o working camps for Texas A&M. Sea- 

goville head coach Robert Allen was paid $~,8oo fi)r three sessions. Seagoville 

seniors Derrick Roland and Donald Sloan both had signed with the Aggies. 

College coaches are also barred from watching voluntary offseason 

workouts. But they are allowed to have offices that overlook practice facili- 

ties where offseason workouts take place. As with the fifty-cent Coke at the 

Boalsburg Elks Club, who’s watching to make sure that the coach doesn’t 
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peek out his window and check out the players? The short answer is: no- 

body. 

The biggest joke is the NCAA rule regarding official and unofficial on- 

campus visits. If a college basketball coach invites a recruit to campus, it’s 

considered an official visit. Players are only allowed so many official visits 

per year per school (they vary by time of year and sport). All the coach has 

to do is fill out a form that says, "O. J. Mayo came to campus today for an 

official visit?’ They put it in their file in case the NCAA or one of the inves- 

tigating law firms comes asking questions. 

But a player can come on campus and watch practice any time he or 

she wants. Furthermore, coaches can leave tickets for players at the will call 

window for home basketball games and it doesn’t count as an official visit. 

Again, unless the NCAA or the university has investigators watching every 

college practice in the country, how do they know if a kid’s there for an of- 

ficial or an unofficial visit? 

"A lot of local kids came to our practices in Cincinnati four or five days a 

week;’ said Frank Martin. "As long as they came, and we didn’t invite them, 

it was considered an unofficial visit?’ 

As ridiculous as this all sounds, the NCAA actually follows up on some 

of this stuff. In December 2oo6, Ohio State was forced to investigate a spa- 

ghetti-dinner fundraiser held in Akron to raise money for the parents of 

starting tailback Antonio Pittman; his backup, Chris Wells; defensive end 

Lawrence Wilson; and defensive back DeAngelo Haslam. Ohio State was 

headed to Glendale, Arizona, on January 8, 2oo7, to play in the BCS Cham- 

pionship game (they lost to Florida, 41 to 14). The fundraiser was held to 

raise money so that the players’ parents could afford to make the trip. 

"The bottom line on this issue is, Did these student-athletes receive an 

extra benefit or not?" said NCAA spokesman Bob Williams in a press re- 

lease. "Everything that I have heard is that they did not?’ 

Ohio State sports information director Steve Snapp said the investiga- 

tion found no violations. 

’~It does clear us with the NCAA because if we don’t self-report anything, 

there’s nothing to investigate," he told the Associated Press. "This is clearly 

a non-violation. No eligibilities will be affected at all. It’s a non-issue?’ 
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"We have thoroughly investigated this situation and feel confident that 

no rule violations occurred;’ Doug Archie, Ohio State’s associate director of 

athletics for compliance, said in a written statement. "We have talked to all 

the principals involved and are confident that the players and their families 

had no prior knowledge of the event. Additionally; no money was given 

to anyone associated with the Ohio State football program. Those are the 

litmus tests." 

MEANWHILE, BACK IN INDIANA 

While Indiana was dealing with the fallout from the Kelvin Sampson 

recruiting scandal, over at Ball State in Muncie, Indiana, Ronnie Thompson 

resigned in July" 2oo7 after just one season as the men’s basketball coach. 

The son of legendary Georgetown basketball coach John Thompson, he 

led the Cardinals to a 9-22 record in 2oo6. He and his staff had been ac- 

cused of attending voluntary offseason workouts, which, as stated earlier, is 

a violation of NCAA rules. They were also accused of lying about it when 

confronted by Ball State administrators. 

In late 2oo7, Thompson was cleared of any wrongdoing. Furthermore, 

it was learned that part of the reason that he left the university was that 

Thompson, who is black, felt that he was being discriminated against on 

the predominantly white campus. An outside review was conducted by for- 

mer Indiana Supreme Court Justice Myra Selby, who is also black, and she 

found no basis tbr allegations that the university had unlawfully discrimi- 

nated against Thompson. Ball State submitted a report to the NCAA saying 

there was no evidence Thompson violated any NCAA ethical rules. 

Selby did report that notes including racial slurs and insults had been 

slipped under the office doors of Thompson and his basketball staff in June 

2oo7. Selby’s investigation found "evidence of isolated incidents of racially 

hostile or insensitive behaviors on the part of a few" athletic department 

employees;’ but they were not enough to create "an unlawful racially hostile 

environment." Ball State apologized to Thompson in a written statement 

to the university community, alumni, and boosters and fired the athletic 

department staffer who sent the notes. 
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"With respect to Coach Thompson, Ball State wishes to extend its sincere 

apology for the unprofessional and unauthorized behavior of its employees 

that led to his resignation, for the unfortunate distress that resulted from 

these actions, and for the unwarranted negative effect on his reputation." 

It took six months to investigate the allegations. ~a/hy so long? Because 

like the NCAA, most schools have skeleton stafl~ in their athletic and aca- 

demic compliance departments. In other words, the message seems to be that 

if there’s any wrongdoing going on, most would rather not ~know about it. 

The Mid-American Conference, or MAC, in which Ball State plays its 

games, is a good example of compliance staffing. Ball State has nineteen 

varsity sports and more than four hundred athletes, and in 20o5-6 spent 

$1.1 million just on travel. It has one compliance officer. Its last major in- 

fraction was October 16, 2007. The school was found to be giving excessive 

financial aid, excessive grants-in aid, and impermissible extra benefits; had 

exceeded practice limitation; and was found to have a lack of institutional 

control. The sports involved included football, softball, and men’s tennis. 

For these misdeeds, the school and coaches were given a public reprimand 

and censure, and two years’ probation; the softball team was limited to a 

maximum of eighteen hours per week of practice; the school lost three 

football scholarships for two years; and the men’s tennis team’s financial 

aid was reduced by .04 of one grant. 

Miami University is in the same situation as Ball State. It, too, has nine- 

teen varsity sports, more than four hundred athletes, and only one com- 

pliance officer. Its last major infraction was January 17, 1991, when it was 

learned that the men’s basketball coach had fraudulently given a player an 

A in a class to maintain his NCAA academic eligibility. In addition to a 

public reprimand and two years’ probation, any individual and team re- 

cords were stricken from the books, and the school forfeited all games in 

which the ineligible student participated. 

Eight of the eleven core MAC schools have at least a director overseeing 

compliance issues and at least one full-time assistant. Buffalo and Northern 

Illinois employ three full-time staffers, as well as graduate assistants and 

interns. Ball State is a one-man shop, with the exception of a graduate as- 

sistant who works five to ten hours a week. 
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"If it was up to me, I’d have more people;’ said Kyle Brennan, the direc- 

tor of athletics compliance and eligibility at Ball State. "It’s really just me. 

That is low for the MAC. I’m grateful to athletic director Tom Collins and 

president Jo Ann Gora for the GA. I’ve tried to get more people on the staff 

to keep up with every team and all the NCAA requirements." 

Looking at the four-hundred-page NCAA manual that sits on his desk, 

Brennan said, "It’s not a pop-up book. It seems to be written by lawyers for 

lawyers. They read just like statutes." 

Maybe so, but you don’t have to be a lawyer to recognize some of the 

violations. For instance, a few years ago Ball State found that eighty-nine 

athletes in ten sports had received textbooks they didn’t need, paid for 

with scholarship money. Instead of returning them, they gave the books to 

friends. That was before Brem~an, a former probation litigation attorney 

from Denver, became the compliance officer. When asked about the size 

of the compliance staff, Ball State University president Gora said, "I don’t 

think aW of the violations would have been avoided with more people. I 

don’t think the number of compliance officers is key, but what they do and 

how they function." 

Maybe so, but Brennan’s entire budget--including his salar}~is less 

than $1oo,ooo. By comparison, Melody Reifel Werner, Eastern Michigan’s 

compliance director, has a budget twice that size. 

With compliance staffs this small, it’s a wonder so maW violations are 

discovered. Either schools are particularly vigilant in policing themselves, 

or the violations that are reported are only the tip of the iceberg. Here’s a 

short list of some other recent NCAA violations: 

In spring 2007, Clemson reported that an athlete’s brother got free 

transportation, lodging, and meals from a booster while attending 

one of the school’s road games. 

In May 2oo7, Temple was placed on two year’s probation when it re- 

ported that its men’s tennis coach, Bill Hoehne, had told an ineligible 

athlete to play under someone else’s name. According to the school, 

the coach hid the student’s true identity by mumbling his name dur- 

ing prematch introductions. The school had to forfeit all matches 
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from the 2004-5 academic year in which the student participated. 

The team was 3-9 that season. 

Alabama football reported that a booster had "impermissible contact" 

with a recruit in a skybox at Bryant-Denny Stadium, a member of 

the coaching staff"provided improper transportation for a recruit’s 

mother;’ and a booster gave a recruit a book. 

South Carolina reported that it improperly used the photo of a current 

athlete in a summer football camp brochure. 

Perhaps the biggest penalty of 2007 was levied against Oklahoma. The 

NCAA ruled that the Sooners must erase their wins from the 2oo5 season 

and lose two scholarships for the 2008-9 and 2oo9-1o school years. The 

penalties stemmed from a case involving two players, including starting 

quarterback Rhett Bomer, who were kicked off the team for being paid for 

work they had not performed at a Norman, Oklahoma, car dealership. The 

NCAA found Oklahoma guilty of a"failure to monitor" the employment of 

the players. 

Of course, the case that everyone continues to monitor is the investiga- 

tion into Reggie Bush and what he did--if anything--with a sports mar- 

keter while still at USC. 

In January 20o8, sports marketing agent Ben Delanoy claimed he spoke 

with Bush about developing a Web site before the Southern California tail- 

back played his final game for the Trojans and won the Heisman Trophy. 

"I said: ’Listen, you’re one of the biggest names out there. You could be 

making a lot of money through this thing. We’ll get your jersey on sale 

there and autographed items, pretty much soup to nuts.’" Delanoy told Ya- 

hoo! Sports that David Caravantes of New Era Sports and Entertainment 

took part in the three-way call. Caravantes denied the conversation took 

place and said he had spoken with Bush only once. 

"Whatever that guy (Delanoy) is saying is absolutely false;’ Caravantes 

told Yahoo!. 

Bush was also under pressure from a book, Tarnished Heisman, that 

claimed to have transcripts of conversations between New Era founder 

Lloyd Lake, Bush, and Bush’s stepfather, Lamar Griffin. In some of the tran- 
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scripts, Lake and Griffin discuss money and payment. New Era, which has 

since gone out of business, was founded in November 2oo5 and planned 

to make Bush its major client. Lake and his partner Michael Michaels have 

said they provided Bush and his family with nearly $3oo,ooo in cash and 

other benefits while he was still playing at USC. The NCAA and Pac-lo 

were investigating whether Bush and his parents took improper payments 

while he was still at USC. Bush, who could lose his Heisman if the NCAA 

determines that he violated rules, has denied any wrongdoing. 

\%%ether he’s guilty or not, cheating in college athletics doesn’t always 

have the most dire consequences. Just ask Rhett Bomer, the quarterback at 

the heart of the Oklahoma payola scandal. On August 31, 2008 the Houston 

Chronicle ran the headline, "OU transfer hits 16-of-24 in victory over An- 

gelo State?’ 

"Rhett Bomar still wears No. 7;’ the paper said. That’s about the only 

thing that has not changed during his one-year exile from football. \%%en 

he ran onto the field for Sam Houston State’s season opener against Divi- 

sion II Angelo State, there was no deafening roar from the bleachers. The 

game wasn’t on television. It wasn’t a sellout. A crowd of lO,517 showed up 

at Bowers Stadium on Thursday night--one of the largest home openers in 

years for the Bearkats--but that’s still a fraction of what Bomar played in 

front of on Saturdays to begin his college career at Oklahoma. 

This isn’t Norman anymore. For Bomar, that’s just fine. 

"I’ve moved on completely," Bomar told the paper. "I don’t let anybody 

talk to me about the past. Now that I’ve got this first game under my belt, 

people can talk about Sam Houston?’ 

In other words, all is forgotten, all is forgiven. And that includes the 

NCAA. 



HOW THE NCAA: 
CARTEL OR MAFIA? 

In 2olo, any serious observers of the big business of college athletics should 

be asking themselves one question: What’s the difference between NCAA 

president Myles Brand and fictional mob boss Tony Soprano? 

If you talked to the residents of Tony Soprano’s leafy neighborhood in 

suburban New" Jersey, they’d tell you that he runs a number of successful 

and legitimate businesses. But as viewers of the hit HBO series The Sopra- 

nos know, he’s a mob boss. His so-called legitimate businesses are merely a 

fagade. Their primary purpose is to mask the real business that’s going on 

behind the scenes: extortion, loan sharking, gambling, prostitution, and, 

sometimes, murder for hire. Tony Soprano is largely engaged in a criminal 

enterprise, and all his associates know it. So how" does he keep them in line? 

The same way he keeps his customers in line: fear and intimidation. 

Despite the fact that the majority of Tony Soprano’s businesses are 

criminal enterprises, there are rules. Don’t lie. Don’t steal. Don’t cheat. And 

don’t get caught. If his underlings break these rules, the penalties are harsh. 

They might get a beating, lose part of their territory, have to give up some 

of their revenue, or, in some cases, get whacked. The NCAA operates much 

the same way. 

THE FRONT OF AMATEURISM 

The NCAA’s front business is amateurism. The whole operation--the 

rules and regulations, the investigations, the seminars on balancing academ- 

ics and athletics, and the ludicrous term student-athlete--are designed to 
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hide the real business that the NCAA and their participating schools are en- 

gaged in: extortion. Viewed in the harshest--I would say "candid"--terms, 

they are extorting money from the (mostly poor and mostly black) kids who 

provide the raw" material for the sports-entertainment business that gener- 

ates billions of dollars for the NCAA and participating schools every year. 

Think about it. The way the NCAA shakes down a student-athlete is no 

different from the way Tony Soprano shakes down an innocent business 

owner. The mafia says, "Give me lo percent of your receipts or I’ll burn 

down your store?’ The NCAA says to the student-athlete, "Give me all of 

your talent, for free, or I won’t let you play." And like the mafia, the NCAA 

has its unbreakable rules. "Take money from a booster, cheat on an exam, 

go to a prep school diploma mill, or do anything else to embarrass us, and 

we’ll take away your scholarship?’ If the schools break the NCAA’s rules, 

they lose scholarships, are banned from lucrative postseason play, and have 

their ability to recruit severely restricted. In short, the NCAA says to them, 

"Toe the line or we’ll drive you out of business?’ 

Viewed in that harsh light, what’s the difference between the way Tony 

Soprano conducts business in the back room at the Ba-Da-Bing Club and 

the way that business is done in the NCAA conference rooms in Indianapo- 

lis? The honest answer is: very little. The NCAA, in many ways, is noth- 

ing more than an old-fashioned protection racket. And it’s making more 

money than the Gambinos and the Lucheses ever dreamed of. 

Serious sports economists are a little kinder in their analysis of the 

NCAA. They don’t refer to it as "the mob" or label it "a criminal enterprise?’ 

They have an academic term to describe the NCAA that implies its preda- 

tory behavior: it’s called a cartel. And for the remainder of this chapter, 

that’s how we’ll refer to the NCAA. 

In his June 2oo6 study"The Economics of College Sports: Cartel Behav- 

ior v. Amateurism;’ Cornell University sports economist Lawrence M. Kahn 

said, "Most economists who have studied the NCAA view it as a cartel that 

attempts to produce rents by restricting output and limiting payments for 

inputs such as player compensation." 

Like the mob, The Cartel didn’t become really interested in the econom- 

ics of intercollegiate athletics until it became big business. And it didn’t 
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take an interest in the integrity of college sports until questions about this 

ethical matter threatened the business model. 

Kahn’s right, of course. As soon as college sports became big business, 

schools had ever-increasing incentives to recruit top athletes. When free 

tuition, room and board, and cake classes weren’t enough of an induce- 

ment to bring Moose to the state university, schools actually started paying 

players under the table. 

To discourage these payments, which were bad for business, The Cartel 

adopted the "Sanity Code" in 1948, which limited financial aid for athletes 

to tuition and fees, and required that aid not be given soMy on the basis of 

athletic ability. Rather, schools had to also consider financial need. 

It didn’t take king for the schools--and The Cartel--to realize that by 

actually enforcing some sort of minimal academic standards and putting re- 

strictions on scholarships, they were limiting their talent pool, which in turn 

limited their ability to make mone}: And, again, that’s what it’s all about. 

The conferences were the first to realize the danger that the Sanity Code 

posed to the college athletics revenue stream. So in 1949, several southern 

conferences threatened to leave The Cartel. That would have been bad. One 

way The Cartel maintains its power is by eliminating the competition (or 

keeping any real competition from getting a foothold in its market). Under- 

standing that defections would result in a loss of power, The Cartel quickly 

responded. In the early 195os, it amended its rules and again allowed ath- 

letes to receive scholarships solely on the basis of their athletic ability. 

"Perhaps more importantl>q’ Kahn wrote, "the NCAA set up an enforce- 

merit mechanism empowered to punish schools that violated its rules." 

In other words, revenues were threatened, so they had to rethink the 

Sanity Code. So The Cartel changed the rules, with one caveat: step out of 

line and we’ll whack you. Sounds like Tony Soprano to me. 

It turned out to be a pretty successful business model--one that served 

The Cartel well for decades. In ~95o, The Cartel had 387 member institu- 

tions. By 2006, the figure had grown to 1,o24. 

In 1973, The Cartel went through what a legitimate business would call 

% restructuring." It divided its business units into three separate divisions, 

largely based on revenue. The top earners for The Cartel were in Division 
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I, which today produces more revenue than Divisions II and III combined. 

The Cartel tweaked its revenue model again in the late 199os and divided its 

best earners into Division I-A, I-AA, and I-AAA, again with size of opera- 

tion and revenue the determining factors. 

"This segmentation;’ Kahn said,"is viewed by some as an attempt by the 

larger schools to protect their rents from being lost to the smaller schools." 

Indeed, to belong to Division I-A, a school must offer minimum num- 

bers of men’s and women’s sports, as well as offer scholarships with a spe- 

cific minimum and maximum payout. To be in Division I-A for football, 

the school must also meet certain minimum attendance requirements. All 

of this, of course, is designed to protect The Cartel’s monopoly and maxi- 

mize revenues. 

"According to the cartel theory of the NCAA, the organization has re- 

stricted output, defeated rival groups, and enforced collusive restrictions 

on payments for factors of production, including player compensation, re- 

cruiting expenses, and assistant coaches’ salaries;’ Kahn wrote. "In this view, 

these activities of the NCAA lead to the usual consumer and worker welfare 

losses assodated with monopoly and monopsony. In addition, the exercise of 

monopsony power is said to cause a redistribution of wealth from revenue- 

producing athletes to coaches and athletes in non-revenue-producing sports. 

Since the revenue-producing athletes are disproportionately nonwhite and of 

lower family income than coaches or non-revenue-producing athletes, this is 

viewed by some as a regressive outcome relative to a competitive market:’ 

THE AIAW ANDTHE NIT GETWHACKED 

With its organization, rules, and punishments in place, the primary fo- 

cus of The Cartel became eliminating the competition and discouraging 

anyone who was bold enough to try to cut into its territory. In the early 

197os, the Association of Intercollegiate Athletics for Women (AIAW) got 

a harsh lesson in what happens when you try to muscle in on one of The 

Cartel’s businesses. The AIAW was founded in 1971 to advance women’s 

collegiate athletics the way the NCAA did for men’s sports. The organiza- 

tion mostly floundered during the 197os, but started to gain some traction 
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toward the end of the decade, helped along by Title IX, the federal mandate 

that stipulates that schools that receive federal funding must offer an equal 

number of men’s and women’s sports. 

The Cartel had to do something about this. So in the early 198os, The 

Cartel began scheduling women’s championships in all sports. But most of 

its efforts were too directed toward pressuring broadcasters into airing the 

women’s basketball tournament along with the men’s March Madness. It 

also coincidentally scheduled the women’s NCAA tourney to take place at 

the same time as the AIAW’s finals. By 1982, the MAW was gone. 

Another example of The Cartel discouraging competition is the National 

Invitation Tournament (NIT), which, at one time, not only rivaled March 

Madness, but was considered the more prestigious of the two postseason 

college basketball tournaments. 

In 196o, The Cartel implemented a rule that required member schools 

to give priority to the March Madness tournament. That move eventually 

relegated the NIT to second-class status. 

Despite a long history of strict--and effective--enforcement by The 

Cartel, some schools and conferences still foolishly thought they could 

muscle in on one of The Cartel’s businesses. In 2OOl, the Metropolitan In- 

tercollegiate Basketball Association (MIBA), a league made up of smaller 

New York-area schools such as Fordham, St. Johns, and Wagner, filed an 

antitrust suit over the NCA,qs rules regarding tournament play. After four 

},ears of painful and costly litigation, the MIBA cried uncle. In the settle- 

ment, the NCAA bought the rights to the NIT for $40 million and com- 

pensated the MIBA an additional $16 million in return for dropping the 

lawsuit. In other words, The Cartel bought oft" the NIT. You leave us alone, 

continue operating as the little enterprise that you are, and we’ll look the 

other way. It was that simple. 

A FEW SETBACKS 

While The Cartel has been mostly successful in protecting its rackets, 

there have been setbacks. In 1995, a Federal District Court ruled that The 

Cartel illegally colluded to hold down the salaries of assistant coaches. The 
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case stemmed from a 1991 Cartel ruling that set a maximum compensation 

level for certain assistant coaches. They were called "Restricted Earnings 

Coaches," and their salaries were capped at $12,ooo during the academic 

}rear and $4,ooo for summer camps. 

Several antitrust suits against The Cartel resulted in the 1995 class-action 

suit. The court decided in faw~r of the coaches, and after a long appeals pro- 

cess The Cartel, which, again, operates behind the front that it’s overseeing 

"amateur athletics;’ was ordered to pay $55 million, to be divided among 

about a thousand assistant coaches. 

Perhaps the most devastating blow to The Cartel’s monopoly power, 

as detailed in Chapter 5, came in the mid-197os. Fed up with The Cartel’s 

stranglehold on college football television rights, a number of member 

schools formed the College Football Association. In 1981, the CFA was on 

the verge of negotiating a separate television contract with NBC. The Cartel 

threatened to expel any school that signed the contract. While the schools 

had their own television contract for football, they would have lost out on 

the lucrative March Madness money. 

Despite this risk, the conferences called The Cartel’s bluff--and won. 

In 1984, two of The Cartel’s business partners, the University of Oklahoma 

and the University of Georgia, used the one lever that’s effective against The 

Cartel: the law. You see, The Cartel, like the Mafia, is all powerful when it’s 

operating on the street. X,~Chen the deals are being negotiated behind closed 

doors or in The Cartel’s offices, The Cartel has all the power. The one place 

where it’s weak--just like the mob--is in a courtroom. 

The Supreme Court ultimately ruled that The Cartel’s ironfisted control 

of television rights was a violation of U.S. antitrust law. Individual confer- 

ences and teams were now" free to negotiate their own television broadcast 

deals and did. The most successful example of this newfound unfettered 

freedom, of course, is the University of Notre Dame, which has the most 

lucrative individual television broadcast contract in all of college athletics. 

According to Kahn, an economist’s view of the quantity and price of 

televised college football games before and after the 1984 Supreme Court 

decision "shows a sharp increase in quantity and an even sharper fall in 

price between 1983 and 1985, suggesting that before the Supreme Court de- 
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cision, the NCAA indeed was using its nlonopoly power to restrict output 

and raise price. Ironically, it also appears that in 1983, the NCAA was oper- 

ating in the inelastic portion of its demand curve, since over the next two 

years, price fell by about [75 percent], while quantity only rose by 50%. If 

this interpretation of the price and quantity changes is correct, then the 

NCAA wasn’t even fully exploiting its monopoly power before 1984, per- 

haps fearing litigation or attempts by sonle schools to negotiate separately 

with television networks." 

The next setback for The Cartel was the bowl games. Emboldened by the 

1984 Supreme Court decision on television rights, the newly independent 

football conferences worked hand-in-hand with the Bowl Championship 

Series to create the new postseason bowl system. As I detailed in Chapter 3, 

today it is the bowl committees, not The Cartel, that get rich off of postsea- 

son bowl-game revenue. The Cartel only gets a measly $12,ooo consulting 

fee from each of the bowl committees. 

As imperfect as the BCS may be in determining a national champion, it 

took a lot of power--and money--away from The Cartel. Furthermore, as 

the debate continues over the BCS and whether or not it truly results in a 

consensus national champion, The Cartel would like nothing n10re than to 

have a postseason college football playoff system that it could control. 

CONTROLLING COSTS 

Of course, the most effective means by which The Cartel controls its 

industry and ensures maximum profits is by controlling the players them- 

selves. It does this through its fi)ur-hundred-page rulebook, which stipu- 

lates where players can go to high school, what courses they can take, what 

entrance exanls they must take, when and where they can practice, when 

and where they can talk to coaches, when and where their parents can talk 

to coaches, and, ultimately, where they go to school and how long they can 

play. The players, less than 2 percent of whom will ever make it to the NBA, 

follow these rules because if they don’t The Cartel will cut them off from 

the surest path to the one thing for which they’ve worked their whole lives: 

a college scholarship and a potential pro career. 
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Once the players are in school, The Cartel controls when and where they 

play. For instance, a player who transfers to another school must sit out 

for a year. This was the case with disgraced Oklahoma quarterback Rhett 

Bomar, who transferred to Sam Houston State. But this rule has more tar- 

reaching consequences. 

"If a low revenue school recruits a player who turns out to be better than 

expected, the mobility barrier caused by this rule might prevent movement 

to a school where one’s marginal revenue product would be higher;’ Kahn 

found. 

What exactly is "marginal revenue product"? In short, it’s the amount of 

money a school makes off of the average student-athlete. According to the 

most recent studies, the MRP of a draft-quality player ranges from about 

$263,000 for women’s basketball to $495,000 for college football and $1.4 

million for men’s college basketball. Given the recent increases in both the 

college football and basketball television contracts--especially the rise of 

the BCS and the new $6.1 billion CBS contract for the rights to March Mad- 

ness--these are certainly low estimates by today’s standards. 

Of course, the primary way in which The Cartel controls its labor costs 

is by stipulating that the players can’t be paid. They are strictly limited to a 

scholarship and stipend, supplemented by up to $~,ooo of earnings from a 

job during the school year. 

"Since the cost of tuition, fees, room, board and incidentals comes to 

roughly $4o,ooo at private schools, it appears that compensation is far be- 

low MRP for these revenue-producing athletes;’ Kahn found. "Computa- 

tions such as this are taken by some as evidence that the NCAA does indeed 

use its cartel power to exploit top athletes." 

While Kahn is correct about the dollar value of tuition and room and 

board, he does point out that there are intangible factors that must be con- 

sidered when calculating the true MRP of a college athlete. 

"College athletes receive training and exposure that enhance their future 

earning power;’ Kahn said. "If the value of this indirect compensation is 

high enough, then it is possible that total compensation to players does 

indeed equal their MRP, and thus the NCAA may not have or exercise cartel 

power over the athletes." 
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In recent years, The Cartel’s control over players has been undermined 

by the ability of players to leave school early and become professional ath- 

letes. This is somewhat limited by the NFL’s rule that players must be out of 

high school for at least three years before they’re eligible for the draft; for 

the NBA, the rule is nineteen years old and one year out of high school. 

"Both the NBA’s new rule and the NFL’s rule on underclassmen make 

the supply of athletes to colleges less elastic and thus increase the potential 

for rent extraction;’ Kahn found. "If playing college sports were most play- 

ers’ best alternative use of time by a large margin, then these conditions 

would seem to approximately hold. But potential college basketball players 

may seek other employments, in effect making their labor supply curves 

more elastic than otherwise." 

Kahn notes that as of the 2OOl-2 season, of the 366 American players in 

the NBA, 115 of them, or 31 percent, entered the NBA before their college 

classes would have graduated, and fourteen never went to college at all. 

"These figures suggest that many top college or high school players may 

be at the margin between playing in college and trying to enter the NBA, 

whereas in previous times it was rare for players to enter the NBA earl},;’ 

Kahn said. "If the supply of top players does continue to become more 

elastic, the NCAA may find it surplus-maximizing to allow higher levels of 

compensation for athletes, as ordinary monopsony models would predict. 

This reasoning could explain why the NCAA now allows athletes to earn 

money in a job on campus, although the $2,ooo limit on such earnings may 

be too small to noticeably affect the supply of athletes.,’ 

TARGETING THE MOST VULNERABLE 

Then there’s the issue of race that’s roiling college athletics. 

"Many of these athletes come from an inner-city culture where there are 

only three ways out;’ said Nathan Tublitz, a biology professor at the Uni- 

versity of Oregon and president of Coalition on Intercollegiate Athletics, a 

student-faculty group looking to reform college athletics. "Drugs, music, 

and athletics.,’ 

He’s absolutely right. I’ll get into this more in the next chapter, but many 
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of these kids have been told since they were seven or eight years old that 

they had "special talent" in football or basketball. Ever since, they’ve been 

coddled by a system that makes special exceptions for them. It gives them 

extra help with tutoring (or, in the worst cases, passes them without actu- 

ally grading the test), special tests, special schedules, and special treatment. 

And although Kahn tries to look at college athletics in the black and white 

of economic statistics, it’s hard not to notice the disparity between black 

and white on the football field, the basketball court, and in the classroom. 

"The participants in the major revenue-producing sports of men’s bas- 

ketball and football are disproportionately African-American;’ Kahn noted. 

"For example, in the 199os, while black students comprised only about 7% 

of undergraduates at Division I schools, 46% of football players and 60% 

of basketball players at these schools were black. One can view this imbal- 

ance in either of two ways. On the one hand, minority athletes are receiving 

a scholarship and an opportunity to go to college that might not have been 

there in the absence of college sports. On the other hand, given our results 

on monopsonistic exploitatkm, it is clear that these athletes are bearing the 

costs of allowing the NCAA to collude over athlete pat; at least assuming 

that college sports would retain their popularity even if the players were 

paid market salaries." 

In other words, it’s like the Three Card Monte scam that plays out on street 

corners every day. From a very young age, athletes are told to hold onto this 

dream of athletics. It will get them through high school and through college, 

and will ultimately result in a big-time professional sports contract. ~v%q~en 

they go back to their neighborhood in Bushwick or South Central Los Ange- 

les, it’ll be in a Bentley. But as Kahn and other economists can tell you, it’s all 

a fairy tale. It’s a false promise. That’s because these kids are told of the op- 

portunity and riches that can result from college athletics, but they’re never 

told that less than 2 percent of them will ever make it to the NBA. As such, 

they are the most tragic victims of The Cartel’s monopolistic practices. 

Coaches of color don’t make out much better. A recent study of col- 

lege football coaches over the 199o-2ooo period found that only 3.8 percent 

were black. And among Division I schools in the 2003-4 academic year, 58.2 

percent of male basketball players and 44.3 percent of football players were 
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"Black, Non-Hispanic"; in contrast, Black, Non-Hispanic representation in 

all nlale sports was only 24.6 percent. 

Some economists see conference expansion and realignment as an effort 

to counteract the strict control of The Cartel. The Pac-8 has become the 

Pac-lo; the Big 8 has become the Big 12; the Big Ten has added an eleventh 

team; the Atlantic Coast Conference has grown from eight schools in 1978 

to twelve today, and the Big East has grown from seven members in 1979 to 

sixteen today. 

"MaW conferences such as the Big lO have added post-season confer- 

ence basketball tournaments that take place before the NCAA champion- 

ships;’ Kahn said. "These conference tournaments can be seen as a partial 

consequence of the 1984 Supreme Court decision. These tournaments may 

partially represent the kind of entry in which the monopoly rents of a pre- 

sunled NCAA cartel are reduced. That is, the growth of these conference 

tournaments likely adds to the supply of games and may dilute some of the 

monopoly power the NCAA tournament enjoys." 

A LOSING BUSINESS 

If The Cartel is effective, what happens to the revenues it generates? 

"Are they fully dissipated in coaches’ salaries, facilities, etc.?" Kahn asked. 

"Are some of them shared with the rest of the university? Does intercolle- 

giate athletics indirectly generate financial benefits for universities through 

alumni contributions, state appropriations or attraction of better students? 

A reasonable first step in analyzing the impact of college sports on the rest 

of the university is to ask whether on average the revenue-producing sports 

earn a profit and, if so, whether there are direct transfers to the mliversity 

generally." 

The short answer is "no." As I’ve stated in previous chapters, the vast 

maiority of college athletic programs require a cash infusion from the uni- 

versity-either through student fees, or direct cash transfers--to remain in 

the black. According to Kahn, Division I-A athletic programs, which are the 

nlost lucrative, took in $29.4 million in revenue in 2oo3 and had $27.2 nlil- 

lion in expenses. 
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"Included in this revenue figure is $2.8 million of transfers from the 

university to the athletic budget;’ he wrote. "Thus, before accounting for 

institutional support, the average Division I-A program lost $600,00o. The 

other Divisions also each lost money, with losses averaging $3.5-$3.7 mil- 

lion per school in Divisions I-AA and I-AAA; $1.3-$1.6 million per Division 

II member, and $279,ooo to $742,ooo per institution in Division III." 

Furthermore, Kahn shows that these losses are not anomalies, but are 

fairly typical. 

"Between 1993 and 2oo3, the average profit in constant (2oo5) dollars 

for each of the Division I and II categories was negative in each case, ex- 

cept for 1999, during which the Division I-A schools broke even. Schools 

in Divisions I-AA, I-AAA, or Division II with football lost over $1 million 

on average in each year, while Division II schools without football lost at 

least $634,ooo each year. Division I-A has shown the best profit results, with 

losses ranging from o to $936,0o0." 

As previously discussed, the main reason these schools are in the red is 

because their revenues go to support other non-revenue sports, especially 

Title IX-mandated women’s teams. 

"In 2oo3, for Division I-A progranls, men’s sports nlade roughly an aver- 

age $6.1 million profit per school, while wonlen’s sports lost about $3.6 nlil- 

lion, including institutional support (there were also $3o0,0o0 of losses on 

non-gender specific athletic items);’ Kahn said. "Football and men’s basket- 

ball were by far the most lucrative sports, raising $12.97 million and $4.25 

million in revenue per Division I-A school in 2003, respectively, or about 

59% of total revenues, including institutional support. Moreover, these two 

sports together generated an average of $7.95 million profit per school in 

2oo3. The only other men’s or women’s sport to show an average positive 

profit was men’s ice hockey, which had a profit of $353,ooo per school:’ 

So what’s the conclusion of all this? 

"Big time sports programs appear to extract rents from revenue-produc- 

ing athletes and spend them on facilities, coaches’ salaries and nonrevenue 

sports;’ Kahn said. "On average, college sports drain revenue fronl the rest 

of the university. However, there is some evidence of positive indirect effects 

on public and private contributions; and for the bulk of schools, sports suc- 
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cess appears to generate interest by a larger group of students than would 

otherwise be the case, allowing universities to expand and have a modestly 

stronger student body at the same time. In this consumer-oriented era even 

selective universities need to maintain their appeal to future applicants, 

maW of whom are future alumni or future voters for state legislatures, and 

having successful sports programs may be a way to do this?’ 

Some readers may think I’ve been overly harsh in my assessment of the 

NCAA. After all, I did compare NCAA president Ivlyles Brand to one of the 

most ruthless mob bosses ever portrayed on television. I don’t have any- 

thing against Brand personally, but in some ways I really do think the com- 

parison is apropos. 

But if you think I’m harsh on The Cartel, you should listen to Sonny 

Vaccaro. Since retiring from the shoe business and embarking on his per- 

sonal self-redemption tour, he has been the biggest critic of The Cartel. 

"I don’t think the people at the NCAA are bad people," he told students 

at the Duke law school. "I think they’re so closeted by the enormity of their 

institution that they’re blind. The money is off the charts. The NCAA is 

bigger than U.S. Steel, or the Godfather. They receive all these benefits off 

the backs of kids?’ 

While you may agree or disagree with Kahn’s analysis and my analogies, 

what will ultimately bear us both out is how the NCAA responds to the 

current groundswell over its new set of academic standards for student- 

athletes. 

A NEW CHALLENGE 

The Graduation Success Rate measures how well a school is doing at 

graduating student-athletes over a rolling six-year period. The Academic 

Progress Rate is the companion statistic, and it is a snapshot of how well 

schools are doing in graduating athletes today. I’ll look at these more in 

depth in Chapter ~1, but all you need to know for now is that colleges and 

universities have had several years to adopt these new standards, under- 

stand what they consider and how they measure "success," and prepare for 

May 2oo8. That’s when the penalties started kicking in. Schools that fail to 
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meet the minimum standards set by the GSR and APR have started losing 

scholarships and the opportunity to participate in postseason play. 

In December 2007, at the Street and Smith’s Sports Business Journal In- 

tercollegiate Athletics Forum, GSR and APR were topic A. And if the con- 

versations there were any indication, GSR and APR could go the way of 

the Sanity Code. In short, schools and The Cartel are quickly learning that 

even requiring minimal academic performance appears to be too much for 

schools hell-bent on putting together football and basketball teams that 

consistently earn invitations to a BCS bowl or March Madness. 

"I think the jury’s still out on [GSR and APR] ;’ said COIA’s Nathan Tub- 

litz in a January 2oo8 interview. "Last year, the NCAA talked about how 

45 percent of basketball teams in D-I, 4o percent of football teams, and 35 
percent of baseball teams were going to be penalized. They’ve backpedaled 

significantly from that. I think a lot of schools are asking for exemptions. 

What’s unclear is if the NCAA will give them." 

The problem, Tublitz said at the SBJ conference, is that the goals of ath- 

letics and academics are divergent. 

"The values within the academic community are not being carried by 

the athletic communit}~’ he said. "The end result is that there are still a lot 

of students coming into the university who are unprepared academically. 

We’re setting them up to fail." 

SonW Vaccaro thinks the GSR and APR are discriminatory. 

"It they continue on this grade thing, they’re going to cleanse the whole 

sport;’ he said of The Cartel. "Don’t believe that the educational system in 

America is an equal opportunity system. These kids come from different 

backgrounds. They are bereft of getting a good education before they even 

try to go to a D-I school. 

"I can’t believe they sit up in their monument to themselves and make 

these rules without thinking of the opportunities for the kids who partici- 

pate under these rules." 

Vaccaro noted that during the NCAA Tournament, the participating 

schools run ads touting their academics. 

"\~%at they don’t tell you is that because those kids are playing that bas- 
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ketball game, and they’re getting six billion dollars from CBS, that’s how 

they pay for it;’ he said. "They generated the money off these kids. 

I don’t think kids should be paid;’ he said. "I want them to be treated like 

human beings:’ 

The smart money says that when push comes to shove on GSR and APR, 

The Cartel will punt--again. And, as always, the one group that will be 

hurt the most will be the one group we really haven’t talked about yet: the 

student-athletes. 



Go to any gym or ball field anywhere in America today, and you can plainly 

see the depth, breadth, and reach of college and professional athletics into 

our youth sports culture. Stop by The Oval in Roseville, Minnesota, and 

you’ll see parents teaching their one-and-a-half-year-olds how to ice skate. 

This public ice-skating rink, one of hundreds in "the State of Hockey;’ has 

training aids that look like walkers. The kids, some of whom can’t even 

walk yet, maintain an iron grip on the handles while their feet scissor back 

and forth wildly, trying to propel them along the ice. Eventually they get it, 

and before they’re three years old they’re skating like the pros they one day 

hope to be. 

If they’re any good, by the time they’re six or seven they’ll be on one of 

the elite traveling teams that hold tryouts to fill their rosters. These kids’ 

moms and dads spend upward of $1o,ooo a year on equipment, fees, and 

private lessons, and countless hours on wooden bleachers in bone-chill- 

ingly cold ice arenas, watching the child that they hope will one day grow 

up to play in the Mariucci Arena for the University of Minnesota and, one 

day, maybe, the NHL. 

In Southern California, the sport is baseball. Kids as young as seven and 

eight are playing baseball year round, going to elite camps, and hiring per- 

sonal pitching coaches. By the time they’re fourteen, dad will start talking 

to them about Tommy John surgery. Kids fourteen to seventeen make up 

one of the largest demographics of those having the reconstructive elbow 

surgery today. If Junior wants to make it into the Major Leagues, the argu- 

ment goes, he’ll have to have the surgery sooner or later; it might as well 

be now’. Never mind that he’s irreparably destroying the tendons and liga- 

ments in his arm because he’s pitching too hard, too fast, too young. 
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In Pennsylvania, Texas, and Florida, this youth sports mania infects Pop 

V~’arner football. By the time the kids are in third grade, overly obsessive 

parents are on league committees, manipulating the rosters to make sure 

that "the right kids" are on the right teams. By "right kids" they mean the 

biggest, fastest, and strongest. They want these kids to start playing together 

now in the hope that they’ll build a level of teamwork and unit cohesiveness 

that will one day propel them to the state high school football champion- 

ship and put their little burg on the map. To do that, they’ll encourage their 

kids to start lifting weights and taking diet supplements, hire a personal 

strength and conditioning coach, and send the kids to elite football camps 

to get noticed by the college and pro scouts that prowl these camps every 

summer. 

In tony suburbs across the country--Ridgewood, New Jersey; Walnut 

Hill, Ohio; Evanston, Illinois; and Agoura Hills, California--the sports that 

parents obsess about are golf; tennis, and, increasingly, lacrosse. The kids 

are holding a racket or club by the time they’re three, while mommy gets 

a facial and daddy’s on the back nine. These parents are to() busy to be at 

every match. Dad’s in Hong Kong, negotiating Asian film rights or the lat- 

est bailout package for struggling U.S. banks. Mom’s finding her inner self 

at a Buddhist retreat center in Malibu, or at the doctor’s office, shopping for 

a tummy tuck, liposuction, and a pair of 38Cs. These parents either drop 

their kids off at practice or have the French au pair do it. ~,~Chile they may 

appear more detached and attend fewer games, the flame burns no less in- 

tense. Deep down, they hope that their little Tiffany or Chad will become 

the next Jennifer Capriati or Tiger Woods. 

~hat’s often not discussed is the fact that less than 2 percent of these 

kids--regardless of which sport they choose--will ever have a meaningful 

pro career. Of the one hundred or so kids who show" up to summer football 

camp at colleges across the country every year, less than ~ percent of them 

will be offered an NFL contract, and less than I percent will actually have an 

NFL career of more than a few" years. 

So why do they do it? ~hy do these student-athletes--pushed by their 

parents and coaches--think they’ll make it to the pros? Because every one 

of these kids truly believes that they’ll beat the odds. Each believes that he 

or she will be the one that makes it. And who can blame them? That’s what 
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they’ve been told since the day they could understand complex sentences or 

they first discovered that they had what they thought was "talent:’ The mes- 

sage has been drilled into their heads, over and over and over. Work hard. 

Play hard. And you, too, will be the next Derrick Rose or Tim Tebow. In re- 

ality; very few of them will even play on a Division I team. These kids--and 

that’s what they are, nothing more than kids--are truly the saddest victims 

of the money-driven culture of college athletics. 

I’ve purposely avoided saying too much about the players until now. I 

wanted readers to be well grounded in the economics of college athletics. I 

wanted you to have a clear understanding of just what a well-oiled multi- 

billion-dollar moneymaking machine this is. And make no mistake about 

it, it’s designed to do just one thing: print money. 

THE FALSE PROMISE 

While it doesn’t take a rocket scientist to figure out what drives big-time 

college athletics today, this is the system that parents feed their kids into ev- 

ery day. They begin long before their kid is even close to stepping onto the 

playing field or hardwood floor of a successful Division I team. For some, 

it starts the minute they can hold a ball. It escalates into }rears of training. It 

means hours spent riding in cars, back and forth to practice, to elite sum- 

mer camps, or as part of traveling squads that begin for kids as young as 

seven or eight. It may involve moving to the right city or state, to attend the 

right high school, to be close to the right coach, or to play on the AAU team 

that’ll get you noticed by the scout who will whisper your name into the 

ear of the assistant athletic director for recruiting who will include your bio 

(along with a thousand other kids just like you) in a 2:00 a.~4. slide show in 

the basement of a multimillion-dollar training facility and say; "We should 

take a look at this kid." 

If you’re one of these kids, your whole life has revolved around one 

sport. You’ve had coaches, tutors, strength and conditioning trainers, nu- 

tritionists, and dieticians poking and prodding you since you could lace up 

a pair of shoes. Most of your teachers have given you extra time to do your 

homework (or don’t require you to do it at all). They make exceptions for 
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your travel schedule and practices, and allow you to take tests whenever 

it’s convenient for you. Most of your classmates don’t have the courage to 

pierce the almost impenetrable bubble of celebrity that surrounds you. If 

they do, it’s to offer nothing more than a pat on the back and an "Atta bo)~’ 

something you’ve become all too used to hearing by the seventh or eighth 

grade. Others just smile and look away as you pass them in the hall, know- 

ing that you inhabit a place in the universe that most of them will never 

know. When you’re tired and want to quit, an army of coaches, guidance 

counselors, teachers, and trainers encourage you to "Hang in there?’ They 

tell you, "This is your ticket out?’ And your parents--especially your dad-- 

reinforce it all. They scrimp, they save, they spend every last dime they have 

to make sure you have all the tools and training you need to make it. 

If you’re from Bushwick or Detroit or the South Side of Chicago or 

Watts or the wrong side of the tracks in any other big city or small town, 

it’s likely your morn who encourages you to keep playing. That’s because 

you don’t see your dad much--if at all. Perhaps you don’t even know who 

he is. And while your mom knows that your chances of making it to the 

pros are somewhere between slim and none, she also knows that basketball 

or football is what gets you up out of bed in the morning and out of the 

house. More important, she knows it’s what makes you walk by the Mds on 

the corner. The ones who are the lookouts and runners and bagmen for the 

local drug dealer. She knows that given the choices you have in your life, 

this long shot, this fairly tale that has one chance in a hundred of coming 

true, is your last best hope. 

When you finally get to college, you continue to live in a world apart 

from the other students. You live in a special dorm, eat special meals, and 

have a different attendance policy for English Lit 11o. You have a whole new 

set of coaches, guidance counselors, tutors, study partners, physical thera- 

pists, and nutritionists. They make sure you get up in the morning, go to 

practice, go to the weight room, go to the team meetings, and show up for 

your study sessions. When you can’t make it to class because you’re at a 

preseason tournament or the Final Four, they take notes for you and write 

down the homework assignments. They might even write that essay you 

haven’t been able to get around to doing. As long as you show up to prac- 
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tice, stay out of trouble, and keep a C average, it’s all free. Tuition, meals, 

room and board. You even get $200 a month spending money so you can 

take that cute girl who smiled at you in Freshman Composition to dinner 

and a movie (just be sure you’re back in the dorm by curfew). 

If you get hurt, you’ll be treated by some of the best orthopedists, physi- 

cal therapists, and athletic trainers in the country. Their number one goal 

will be to get you back in action, scoring points, and helping your team 

make it to postseason play. After all, that’s where the big payday is. 

But if it’s a career-ending injury, or you flunk out, or },our eligibility is 

up, it all comes to a screeching halt. No more dorm room with a lounge, a 

Wii, and all the best games. No more steak at the training table. No more 

tutoring. No more special exemptions for homework assignments and bio 

lab. It’s all over. And that girl who smiled at you in Freshman Composition 

is dating the guy who came off the bench to take your starting spot. 

In the end, you realize that it was never about you. It was about "the 

program:’ It was about what you brought to the program. How" many yards 

you gained, how many three-pointers you made, and how many national 

championships you won. More important, it was about how many tickets 

and T-shirts you sold, how many alumni donations you encouraged, and 

how many sponsorships you brought into the arena. And when you were of 

no use to the program any more, you were all but forgotten. 

This is the meat grinder that millions of parents willingly send their kids 

into every year. Why? They know the statistics. They know the odds. Fur- 

thermore, they know what it’s all about. So why do they do it? Because they 

think their kid’s "the one." He’s the one who’ll beat the odds, never get hurt, 

win the title, get the contract, and marry the coach’s daughter or the Brazil- 

ian supermodel. He’s the one that’ll make it. 

But in reality, all these kids are is the raw" material for a system that chews 

them up and spits them out the other end. As Kansas State’s Phil Hughes 

said back in Chapter 1, all they are is "the entertainment product." 

It’s a product that the system starts developing long before they get 

to high school. And no one ever tells them the truth until it’s too late. A 

perfect example is Derrick Rose, the guy that every high school basketball 

player aspires to be. 
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Raised in Chicago, Rose was the nmnber-one-ranked point guard while 

playing at Simeon Vocational High School. He spent his NBA-mandatory 

one year at Memphis, helping the team to the 2oo8 NCAA title game against 

Kansas. Now he’s a starter for his hometown Chicago Bulls. It would be 

great if every aspiring athlete’s story ended so well. Unfi)rtunately, Derrick 

Rose is the rare exception. He’s held up as the poster boy of all that’s good 

about high school and college athletics, but few stories ever turn out like 

his. 

Here’s the more common truth: of all the kids who play high school 

basketball, about 3 percent receive a Division I scholarship. About 2 per- 

cent of those kids will have a meaningful NBA career. So what happens to 

the 97 percent who don’t make it? These are the kids who, like Rose, have 

been ranked since they were nine, played on elite Amateur Athletic Union 

travel teams since they were eleven, and were passed along by wall-meaning 

teachers. 

Put simpl}; these kids get lost. They have outlived their usefulness for 

the machine that churns out kids for America’s elite basketball, football, 

and hockey leagues. They are cast aside, with no meaningful education and 

no prospects for a college or a pro career. It’s a pretty sad reality to wake up 

to at age eighteen. And, mffortunately, there are very few people who have 

any motivation to try to convince them that academics is as important as 

athletics. But there are some such folks out there; one of them is Cindy 

Harris. 

ONE OFTHE HONEST ONES 

Cindy Harris is the associate athletic director for compliance at Illi- 

nois State University. Instead of trying to figure out how to get around the 

NCAA’s new high school academic eligibility requirements, she’s trying to 

use the new standards as a wake-up call to the principals, guidance coun- 

selors, coaches, parents, and students who have focused on athletics at the 

expense of academics. 

As college athletics has grown in size and financial stature, so, too, has 

the scrutiny, both from the media and the NCAA. And there’s a lot to scru- 
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tinize. In 2007, the NCAA Division I Manual, commonly known as "the 

blue book;’ was 44° pages long. 

"It used to be 480 pages, but they made the font smaller;’ Harris said 

with a chuckle. 

Why does it take so many pages to say, "Study hard;’"Don’t let a student 

tutor write your term paper;’ and "Don’t take money from strangers"? Be- 

cause the NCANs reach now extends well into high school and even junior 

high. These ever-evoMng academic standards and guidelines are explained 

in a rulebook that’s often vague and labyrinthine in describing what ath- 

letes can and can’t do long before they make their first recruiting visit to a 

college campus or sit down to take notes in freshman English. 

"If an eighth-grader makes a half-court shot at halftime of an NBA game 

and wins free tickets to a game, he’s technically ineligible to receive a Divi- 

sion I scholarship;’ Harris said. "The rules are that crazy." 

The net result is mass confusion for students, parents, high school 

coaches, and guidance counselors. Sometimes, it’s even confusing for uni- 

versity officials, whose full-time job it is to not only know but comprehend 

all 440 pages of the blue book. 

"With all the rules the NCAA gives us, you have to be a Philly latter just 

to keep these kids on track;’ said E. J. Caffaro, BYU’s director of student- 

athlete academics. 

Nowhere is this truer than in the area of academic eligibility. Questions 

have risen tenfold in the past few years because of new NCAA eligibility 

standards that require high school graduates to complete sixteen "core" 

courses in NCAA-approved disciplines. Adding to the confusion is the 

growing nmnber of international students who are being recruited to play 

Division I sports. The math and physics courses may be tougher in Ger- 

maW and Israel, but if they don’t fit into the NCA,qs neat little compliance 

formula, it takes a legion of lawyers to get the kid a scholarship. 

Cindy Harris is at the forefront of this battle of wills and wits between 

compliance officers and the NCAA. More important, she’s decided to do 

something about it and develop an NCAA eligibility seminar for anyone 

who will listen. 

The seminar is called "Got 167" a reference to the NCA,qs requirement 
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that high school athletes complete sixteen core courses in order to be eli- 

gible for an athletic scholarship. When Harris first started putting on these 

seminars, she only gave them a couple of times a year, either on the ISU 

campus in Bloomington or at one of the local high schools. But as stan- 

dards-and confusion--have risen, she’s found herself to be in high de- 

mand. Now she and her small staff" of graduate assistants spend much of 

their free time traveling the state of Illinois, explaining the rules and re- 

quirements to concerned students and parents, many of whom don’t have 

the slightest idea what they’re talking about. 

"If you have a 4.0 GPA and an 85 on your ACT, you probably don’t need 

to be here;’ she told an audience of about a hundred parents and guidance 

counselors at Glenwood High School in suburban Springfield on a snowy 

November night. "If you’re somewhere in the middle or failing some classes 

and you need this information because you don’t know" what a core course 

is, then you need to stay. What I’m about to tell you very well could be the 

difference between accepting that D-I scholarship or going to junior college 

for two years to tune up your manuscript." 

The first question she asks is "What’s a core course?" 

Only a few hands go up, so Harris explains that a core course is one of 

sLxteen required courses that high school students must take to be academi- 

cally eligible to play college sports. In short, athletes need four years of high 

school English; three years of high school math that’s Algebra i or higher; 

two years of natural or physical science; one year of additional English, 

math, or science; two years of social studies; and four years of additional 

courses from the preceding list, a foreign language, religion, or philosophy. 

Sounds simple, right? Well, one of the reasons the NCAA blue book is 

440 pages long is the plethora of exemptions and special clauses, any one of 

which could derail an earnest student’s eligibility. For instance: 

Academically advanced students can start taking AP courses in eighth 

grade that count toward their high school core course total. 

Computer science classes only count if they’re given through the math 

or science department and carry one of those designations on the 

student’s transcript. This is so athletes don’t use cake courses such 
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as Typing lOl or Understanding Windows toward meeting the core 

requirements. 

AP and Honors courses are weighted differently. An "A" in an Honors 

course is worth five core points, instead of the usual four. 

Test scores must be sent directly from the ACT or SAT testing agency 

to the NCAA Eligibility Center (formerly known as the NCAA Clearing- 

house). 

The NCAA lets students use their best scores over multiple tests. So, for 

instance, if a student scores 4oo math and 4oo English on the SAT, retakes 

the test, and scores a 35o on math and a 425 on English, he or she can use 

the two higher scores--4oo math and 425 English, to meet the 825 mini- 

mum requirement. It’s the same for the various parts of the ACT. But don’t 

worry about the writing portion of the ACT; that’s not required. 

"Don’t do poorly on the ACT and then take the SAT;’ Harris tells her 

audiences. "Take anoth er ACT because you can cherry pick your scores." 

The NCAA also lets students pro-rate their test scores and GPA to get 

a median average. In other words, the 825 SAT and 2.0 GPA are just mini- 

taurus--and fungible. A student with a 3.5 GPA, can score lower on the 

standardized tests and still be eligible, and visa versa. There’s a sliding-scale 

index at the NCAA eligibility Web site that explains it all, as well as an inter- 

active form for the sixteen required core courses. Students can plug in their 

classes and see where they rank. Harris encourages students and parents to 

visit the site early, and often. 

"Start in ninth grade, set definite goals for },ourself, and track },our prog- 

ress;’ she says. 

There also are provisions for kids who attend multiple high schools. 

%¥e have a ton of this;’ Harris explains. "We have some kids in our in- 

coming class that have been to three high schools." 

This is to keep honest the kids who hopscotch from prep school to prep 

school, looking for the right coach and the right GPA. Regardless of how 

many schools a student attends, or how many core credits they’re claiming 

from each, the NCAA needs to see transcripts from all three. 

Hurricane Katrina added a new wrinkle to all this. 
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"There are cases from New" Orleans where the high school doesn’t exist 

anymore;’ Harris said. "It was destroyed by Katrina, along with the student- 

athlete’s academic records?’ 

The NCAA, she said, is addressing these on a case-by-case basis. 

Student-athletes must complete all their core courses with the class they 

started high school with. In the United States it’s four years. In Hungary, it’s 

three. In Canada it’s five. 

"You have to graduate with your class;’ Harris said. "Finish everything. 

All tests. All written requirements. You have to walk across the stage and get 

your diploma." 

Unless you’re just one class shy of the magic sixteen. Then you can go to 

summer school. 

Most important, students should make sure that the core course on their 

transcript exactly matches the core course on the NCAA Web site. If the 

guidance office makes a typo and sends in a transcript that lists an "A" in 

Calculus 3 instead of Calculus III, it won’t count. 

"If a course isn’t on your high school’s core list, it won’t count either;’ 

she tells parents. 

~hat’s the point of all this? 

"If you do well in the core courses, you will succeed in college;’ Harris said. 

"NCAA research bears this out. The better prepared you are, the more rigor- 

ous courses you take in high school, the better you are prepared for college?’ 

That’s the party line, anyway. The real reason is to support the NCAA’s 

long-held fagade--and that’s being polite--that these kids are amateur ath- 

letes who are sociology majors first and basketball players second. As the 

money generated by college athletics has grown from millions to billions, 

and the recruiting and academic scandals have multiplied, it has been an 

increasingly difficult story line to sell. So the NCAA has tightened up aca- 

demic standards to prop up its argument that these $1oo,ooo-scholarship 

athletes, playing in $1oo million stadiums that generate broadcast rights in 

the billions are "amateurs." 

Whatever the motivation, this new regimen of core courses and test 

scores is part of a bevy of much tougher academic standards put forth by 

the NCAA. And it’s no longer enough that students’ high school or state 
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says they have successfully completed the academic requirements to gradu- 

ate. The NCAA wants to check their work. That’s why it created the Eligibil- 

ity Center. The primary goal is to police high schools that allow star athletes 

to skate through on a curriculum filled with gym and soft social sciences, 

or the strip-mall diploma mills that masquerade as prep schools, where stu- 

dents spend more time working on their free throws than on Thoreau. 

FOLLOWING THE MONEY 

The NCAA also has modest checks on a student’s amateur status, but it’s 

mostly self-reported. Students not only must register with the Eligibility 

Center but must answer a series of questions: 

Have you ever taken money from an agent? 

Have you ever been paid to play? 

Have you ever done a commercial? 

Until they’ve done this, stepping foot on campus is a clear recruiting 

violation. 

Never mind that the NBA only requires students to attend one year of 

college, or the NHL’s new collective bargaining agreement allows teams to 

pay lower minimum salaries to first-year players, thus resulting in an exo- 

dus of top talent from big-time D-I programs like Minnesota and North 

Dakota. The net result is a whole new way of doing business for the NCAA, 

and a far cry from when Cindy Harris first started in this business. 

Harris, now forty-seven, was a scholarship volleyball player from tiny 

Buffalo, Illinois. Her high school graduating class had fifty-two kids. 

Schools were the sole decision makers back in the 198os, and ISU decided 

that she was academically eligible for a four-year volleyball scholarship. She 

majored in psychology and had a 3.8 GPA, but after four years wasn’t sure 

what she wanted to do. 

"I wasn’t ’jockified;" she said. "And I couldn’t go play pro w~lleyball:’ 

So she followed her college coach to Utah, became a grad assistant and 

got her Master’s degree in sports psycholoD; and started coaching herself. 

Next came an assistant coaching position at Penn State and then her first 
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stint as a compliance officer, at Valparaiso State University, about an hour 

southeast of Chicago. 

"I knew next to nothing about compliance;’ she said. "Valparaiso must 

have assumed that if I was at Penn State, I followed the rules." 

She started keeping recruiting logs and read the NCAA manual--a few 

times. One day, men’s basketball coach Homer Drew came into her office 

and asked about recruiting kids from a foreign country. She had no idea. 

"It was before the Clearinghouse, when schools made their own eligibil- 

ity decisions." 

That’s where the trouble started. 

%¥e would say a kid was eligible, and Wisconsin-Green Bay would say 

they weren’t;’ she said. "It was that ad hoc." 

This scattershot approach to eligibility--at a time when transcript doc- 

toring was often the rule, not the exception--was what led the NCAA to 

create the Clearinghouse. But as with most government regulations, the 

tendency is to over-regulate rather than provide a sensible framework. This 

is how one or two smart guidelines evolve into a 44o-page rule book that 

no one fully" understands. 

"What scares me is the things I can’t control;’ Harris said. 

Like boosters. 

"I can’t control a booster who approaches a player and gives them 

money;’ she said. "You can educate your boosters, but you can’t control 

what they do." 

Or summer jobs. 

"When a student-athlete works somewhere during the summer, we tell 

our boosters that they can only pay them what they would pay someone 

else. And they can’t get special treatment, such as extra day, s off:’ 

And no matter how hard she tries, she l~ows small infractions are going 

to occur. 

When Harris first started at Valparaiso, she had all she could do to meet 

the minimum requirements and went to bed every night praying that she 

hadn’t missed something or that no athlete or booster would show up on 

the front page of the local paper the next morning. When she was given a 

graduate assistant to help her out, she started digging a little deeper. 
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"We started to pour over the phone logs, reporting more secondary vio- 

lations?’ 

Often it was just errors, or minor infractions. 

"We discovered that a booster bought the little brother of one of our 

players a meal at a tailgate;’ she said. %Ve asked the parents to send us $7. 

We had to determine the value of the hot dog and bill them:’ 

REALITY SETS IN TOO LATE 

~here Harris has the toughest time getting through to kids is the inner 

city. I say "kids" because parents in these neighborhoods don’t show" up to 

much: parent-teacher conferences, school plays, or seminars about getting 

into college. I accompanied Harris to a seminar she gave at Marshall High 

School in inner-city Chicago in ~oo8. It was not only sobering, but sad. 

Over the hour-long presentation to about thirty students, all black and all 

poor, she laid out the new eligibility requirements. Around the room, the 

expressions on the young faces told the whole sad story. They had never 

heard of the NCAA Eligibility Center or the sbcteen core courses. Worse, 

most knew that they were nowhere near where they needed to be academi- 

cally. All hope drained from their faces. 

When she finished, there weren’t maW questions. These kids were too 

devastated. 

"What’s the point of all this?" she asked, rhetorically, as she does rou- 

tinely in these presentations. She continued, "If you do well in the core 

courses, you will succeed in college." 

It was clear that these kids were numb as they quietly filed out. Only a 

few stopped to ask questions. No one had ever told them anything like this 

before. No one had ever told them that they have to be students first and 

athletes second. Many know they’ll never make it. 

So as happy as I am for Derrick Rose, I’m far more worried about the 

other 97 percent that we never read about in .Sports Illustrated or see pro- 

filed on ESPN. Cindy Harris is a voice in the wilderness. Anyone who cares 

about the integrity of college athletics--and the academic mission of our 

colleges and universities--should join her cause. And those parents who we 
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talked about at the start of this chapter, they should get on board too--to 

be sure that their kids aren’t washed up at eighteen with tons of "athletic 

talent" but no future to speak of. Unfortunately, unlike North Carolina bas- 

ketball or Penn State football, Cindy Harris is having a tough time recruit- 

ing and sticking to her program. That fact alone speaks volumes about how 

much universities--and our broader culture--care about academic integ- 

rity. 





EPILOGUE 

I wish I could end this book on a positive note, but I can’t. To do so would 

be blatantly dishonest. The fact of the matter is that the issues of academic 

integrity, graduation rates, recruiting scandals, grade inflation, the facili- 

ties arms race, and the overall influence of big money on college campuses 

are not getting better, they’re getting worse. Anyone who proposes serious 

reform of this dysfunctional--some would say"criminal"--system known 

as NCAA athletics is merely spitting in the wind. That’s because the simple 

truth is that money continues to trump academics when it comes to college 

athletics. A good example of the culture and corruption of big-time sports 

money can be seen in the 2008-9 college bowl season. 

Players from Florida and Oklahoma, the two schools that played in the 

BCS National Championship game, received premium goody bags, akin to 

the ones they give out at the Oscars and at Fashion Week in Milan. It’s one 

of the few times of the year when college athletes are allowed to accept gifts. 

And this year, Miami, host to the Orange Bowl and the BCS title game, was 

the place to be. 

As described in Chapter 3, players in both bowl games were allowed to 

stroll through the Sony Suite, an exclusive room at their hotel stocked with 

Sony Electronics products. Each player had a $300 credit. Players picked 

out the items they wanted, including PlayStations and flat-screen TVs, and 

Sony shipped them wherever they wanted. Participating schools also typi- 

cally order extra gift bags for big-donor alumni and other VIPs they bring 

to the games. 

Players in the Orange Bowl and BCS Championship also received a 

Tourneau watch, Crocs, and an Ogio duffle bag. Players from the Champs 

Sports Bowl and Capital One Bowl, both in Orlando, were taken to a local 

Best Buy and given a $400 gift card. Other bowl gifts this year included 

Nintendo Wiis, Apple iPods, and Oakley Split Thump MP3 sunglasses. 
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Of course, sometimes these giveaways can backfire. Last year’s Gaylord 

Hotels Music City Bowl in Nashville gave players a free year of Sirius Sat- 

ellite Radio. Unfortunately, about twenty Florida State players didn’t col- 

lect these goodies because they were caught cheating on a music test and 

weren’t allowed to go to the bowl. Probably not the sort of publicity the 

sponsors were looking for. 

Gift bags are just one example of how these bowl games, originally de- 

signed to promote tourism, have become multimillion-dollar enterprises in 

their own right. Revenues for the thirty-four postseason bowl games range 

from just over $1 million for the R&L Carriers New Orleans Bowl to more 

than $30 million for each of the five BCS games. College bowl games are an 

estimated $4oo-million-a-year industry, and more than twenty of the bowl 

games have tax-exempt status. 

Yes, the college bowl games generate some pretty impressive financial 

numbers. But Derrick Jackson, a columnist for the Boston Globe, comes up 

with his own numbers each year: the bowl teams’ graduation rates. 

"Florida has a 68 percent graduation rate but a 25-percentage-point 

racial disparity;’ he wrote in his December 13, 2008, column. "Oklahoma 

should fiat-out be disqualified with a 46 percent graduation rate:’ 

Mr. Jackson also found that four other schools that played in BCS bowl 

games--Ohio State, Texas, Alabama, and Utah--all have black graduation 

rates under 50 percent and an average racial gap of 30 percentage points. 

The NCAA has vowed to hold student-athletes to higher academic stan- 

dards, but as Jackson points out in his annual column, graduation rates 

take a back seat to a winning record. In 2008 the NCAA instituted new 

Academic Progress Rate and Graduation Success Rate standards. But just 

six months after they took effect, there was already pressure to lower the 

standards. One person who’s fighting to make them even tougher is Na- 

than Tublitz, a professor of neurobiology at the University of Oregon and 

co-chairman of the Coalition on Intercollegiate Athletics, a group of fifty- 

six DNision I faculty senates whose primary mission is to remind college 

presidents, athletic directors, and coaches that these kids are supposed to be 

students first and athletes second. 

It’s a quaint notion in an era when CBS is paying $6.1 billion for the 
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broadcast rights to March Madness. While Dr. Tublitz and his colleagues 

spend much of their time howling into the wind, it’s fair to say that they are 

making progress, albeit limited. 

The NCAA has long had its Graduation Success Rate (GSR), a six-year 

rolling average that measures how successful schools are at graduating ath- 

letes. And 2oo8 marked the fourth and final }rear of the gradual implemen- 

tation of the new Academic Progress Rate (APR), a more real-time measure 

of an athletic department’s academic progress. When the new APR num- 

bers came out in May 2oo8, schools that fell short of the tougher standards 

were subject to increasingly harsher penalties, including lost scholarships 

and, if they prove to be chronic laggards, banishment from the postseason 

tournaments and bowl games that are their financial lifeblood. This was all 

good news for Dr. Tublitz and others who’ve long argued for serious aca- 

demic reform of college athletics. 

"The GSR and APR are, potentially, very effective tools to improve aca- 

demic standards and to allow student-athletes to achieve their educational 

goals;’ Dr. Tublitz said in an interview. "The key, of course, is in the imple- 

mentation and enforcement of penalties that follow from schools that don’t 

meet the standards?’ 

In short, Dr. Tublitz continues to be concerned that the APR--like many 

of the rules that govern recruiting, scholarships, and eligibility--will be- 

come for schools just another game of "catch us if you can?’ Furthermore, 

he worries that as the APR’s true consequences are realized, schools will 

lobby the NCAA to water it down or make exceptions. 

"In 2oo7, when the data came out and the trends were becoming clearer, 

the NCAA pointed out publicly that they were expecting 45 percent of bas- 

ketball teams, 4o percent of football teams, and 35 percent of all teams in 

Division 1 to be penalized under APR;’ Dr. Tublitz said. "The question is 

whether the NCAA will penalize all those teams that do not meet mini- 

mum APR benchmarks?’ 

On average, Division I schools graduate about 77 percent of their ath- 

letes, according to the latest numbers from the NCAA. But the numbers 

run the gamut. For instance, in the Associated Press Top 25 for the week of 

March lO, 2oo8, number one North Carolina graduated 86 percent of its 
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basketball players according to the NCAA’s GSR measure, whereas number 

two Memphis graduated just 40 percent. 

By the APR, the more real-time measure, North Carolina scored 993, 

well above the minimum requirement of 925, which the NCAA said trans- 

lates into a 6o percent graduatkm rate. Memphis, by contrast, had an APR 

of just 916, which should result in penalties under the NCAA’s new rules. As 

of this writing, none had been assessed. 

Despite this, the NCAA insists that it’s serious about enforcing the new 

standards, regardless of a team’s national ranking. 

"This is a real-time measure that has a component of accountability 

that’s tied to consequences;’ said Kevin Lennon, the NCAA’s vice president 

for membership services. "That’s unique. We have not had this before." 

Mr. Lennon also said that the new penalties will carry % broader recog- 

nition" for teams that perform poorly in the classroom. 

"We feel that under these new" measures, they’ll want to avoid being la- 

beled as underperforming;’ he said. "And they want to avoid the penalties 

that will impact their ability to compete." 

Dr. Tublitz concedes that there’s only so much that the NCAA can do. 

The bigger problem is with a sports-mad American culture that doesn’t 

care how college athletes are admitted, if they graduate, or if they ever make 

it to the NBA. All most fans care about, he says, is winning champion- 

ships--whatever the cost. 

"You have to stop the drift away from academics, and our universities 

are the standard-bearers for maintaining academic standards;’ Dr. Tublitz 

said. "Thus it seems appropriate for our universities to be the first in line to 

say we should reverse this cultural trend and not continue to look the other 

way when students are accepted primarily for their athletic prowess." 

More important, schools aren’t doing these kids any favors by admitting 

them when it’s unlikely that they will succeed academically. 

"We bring in seventeen-year-old kids, some of them from the inner city;’ 

Tublitz said. "We wine and dine them. They have female chaperones. We 

put them up in fancy hotels. They come here and see an incredibly fancy 

locker room with individual TV screens, air conditioning, and videogames. 

They go in and see the new football stadium and the new" $2o0 million bas- 
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ketball arena. They see a medical training facility that is stunningly beauti- 

ful with waterfalls, treadmill pools, and state-of-the-art medical and dental 

equipment. 

"They come here and are treated like royalty. Until they break a leg or 

get put on the second string and then they get set aside. MaW don’t earn 

a degree. They don’t have the training or the skills to be independent after 

they leave the university. They’re lost." 

Indeed, as I’ve noted in previous chapters, only about 3 percent of high- 

school basketball players will get a Division I scholarship. And less than 2 

percent of those who do will have a meaningful NBA career. 

"What about the 97 percent?" Dr. Tublitz asks. "We need to give them the 

tools to succeed beyond athletics, and we’re not doing that. 

"There’s a correlation between Oregon’s attempt to have winning teams 

and the quality of students that they have to attract in order to achieve that 

goal;’ Dr. Tublitz said of his own campus. "This is not rocket science. It’s 

not neuroscience. There are many extremely talented athletes for whom 

academics is not their primary goal at university: The fact that many people 

are OK with that says a lot about who we are and what we value." 

Like Cindy Harris, Nathan Tublitz is a voice in the wilderness. He’s 

broadcasting warnings about a very real threat to the academic integrity of 

our colleges and universities, but no one’s listening. Furthermore, the influ- 

ence of coaches who helm successful (that is, profitable) college athletics 

programs is growing to the point that they’re candid about the academic 

exemptions that their players not only receive but apparently deserve. Case 

in point is South Carolina football coach Steve Spurrier, who was so upset 

when two of his promising young recruits were denied admission because 

they failed to meet NCAA academic standards that he threatened to quit. 

"As long as I’m the coach here, we’re going to take guys that qualify (un- 

der NCAA guidelines);’ Spurrier said during a 2007 press conference. "If 

not, then I’ll have to go somewhere else because I can’t tell a young man, 

’You come to s&ool here; he qualifies, and not do that. And we did that this 

year:’ 

Wide receiver Michael Bowman of Wadesboro, North Carolina, and de- 

fensive back Arkee Smith of lacksonville, Florida, who signed with South 
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Carolina in February 2007, were both denied admission for failing to meet 

basic academic standards. Spurrier disagreed with the players being denied 

admission and went so far as to say that he was "embarrassed" that he and 

his coaches had "basically misled these young men into believing they were 

coming here?’ 

Spurrier was so incensed by the incident that he spent the first four min- 

utes of South Carolina’s football media day complaining about the admis- 

sion denials. Spurrier insisted he wasn’t "blasting" the president or Provost 

Mark Becket. But he said he was speaking out to let high school coaches and 

players, as well as their parents, "know" that that’s not going to happen here if 

I continue to be the coach, and I plan on being the coach here a king time." 

This wasn’t the first time that Spurrier had fought with the administra- 

tion to try and get his players admitted. In 2006, Spurrier said during the 

media conference that he "begged and pleaded" to have two players admit- 

ted, and the provost "relented." Both players, whom Spurrier didn’t identify, 

started in 2006. In 2008, he pled on behalf of three players. One, whom he 

didn’t identi~, was admitted. 

%’Ve can have a beck of a big-time college football program here if we 

want to do things the right way, and we’ve got to do things the right way;’ 

Spurrier said. 

"I truly believe this is the last year this is going to happen because I can’t 

operate like that. I can’t operate misleading young men, and our coaches 

can’t?’ 

Let me translate for you: in Steve Spurrier’s world, if he wants two play- 

ers to be on the South Carolina football squad, they’re going to be on the 

squad. And nothing as sill}" as academic standards is going to keep them off 

campus. 

Ole Miss found itself in a similarly embarrassing situation in 2007. 

Jerrell Powe, a five-star defensive tackle from Waynesboro, Mississippi, 

originally signed with Ole Miss in 2005 but did not qualify, academicall> He 

then attended prep school at Hargrave Military Academy and signed again 

with the Rebels in 2006. The NCAA then questioned some correspondence 

courses he’d taken with BYU, saying he couldn’t have completed the work 

without "significant assistance?’ 
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Powe’s case was not helped when his mother was quoted in court papers 

as saying, "Jerrell is a really good child but he just can’t read." 

Powe’s family filed suit to get a temporary injunction so that he could be 

admitted but eventually withdrew" the action. The NCAA took the unique 

step of laying out an academic road map fi~r Powe to gain initial eligibility: 

take some high school courses over again or attend junior college. 

Powe elected to take the high school courses. Part of the process involved 

taking some courses online and attending a Spanish class in Jackson, Mis- 

sissippi. Even after all that, the NCAA required a twenty-seven-point list of 

things it needed to see before ruling on the player. 

In short, the NCAA system of college athletics is broken. It is financially 

and academically corrupt, and morally bankrupt. This systems drives more 

than "college ball." It affects our economy, our youth, and our society at 

large. Worst of all, it earns its profits off the flee labor of kids, many of 

whom don’t know" how to read, write, or do basic math. Not only will they 

never graduate ~¥om college, 97 percent of them will never sign a profes- 

sional sports contract. 

And no one seems to care. 

Not the coaches. 

Not the college presidents. 

Not the NCAA. 

Not their parents. 

Not society: 

This is the sad state of the culture and economics of the NCAA. And 

even by the most generous assessment, it’s only getting worse. As the money 

increases in college sports, there seems to be a direct and corresponding 

increase in our overall apathy. 

\%%ere does it end? 
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New Commentaxy: Aesop aM the UT Budget 

Needless to say, my COIA friends, UT Sports Inc. saw big raises for coaches in April and expanded its stadium facilities and is showing no 
signs of reducing anything, except for the attention spans of their fans. panem, payem et circenses. 

http:!/www.dailytexanonline.com/opiniordaesop-and-the-ut-budget- 1.1931986 

By Tom Palaima 
Daily Texan Guest Columnist 
Published: Wednesday, September 30, 2009 

These are troubled economic times for our country and our University. We heard in President William Powers’ State of the University 
address of a severe downturn in Permanent University Fund investments. This will affect the spendable endowment in the Available 
University Fund for at least the next thiee years. 

The Texas Legislature has tried to provide relief to financially strapped students and their families by capping tuition increases in the 
imanediate future at 3.95 percent. But that, too, was a major blow to the University budget, which was counting on 4.95 percent increases 
rising perhaps as high as 6.5 percent. 

Tuition would not be the most important factor that it is if the Legislature had allocated more than a 2-percent average annual increase in 
appropriations to UT over the last 20 years. This is well below the rate of inflation for the basic operation of the University. 

Since 1994, as first a depmtlnental chair and then at times a member of the Faculty Council Executive and Budget Advisory committees, I 
have seen again and again how the University has ingeniously weathered these shortfalls by cutting excess and playing shell games with 
tuition, endowments and donated funds. UT staff have been falling behind for years. General faculty, too, have received less annually than 
even the armounced below-inflation percentage increases. A good portion of the "average" increases goes into college war chests to retain 
targeted faculty. 

Simply put, the University was running a trim and tight budgetary ship before the current economic crisis hit. What now? 

In the latest US News & World Report rankings issued on Sept. 23, UT is ranked 47th nationally and is well behind not only such major 
public universities as the University of California, Berkeley and the University of Michigan, but even UCLA, UC San Diego, the University 
of Illinois at Urbana-Chalnpaign and the University of Wisconsin-Madison. What hurts us most in these comparative rankings is the 
allocation of resources per student and our student-to-faculty ratios. What counterbalances those negatives year-in year-out is the overall 
strength of faculty. 

US News & World Report is not talking here about the relatively small percentage of superstar faculty any of the top public institutions will 
have: Nobel and Pulitzer Prize winners, national academ~v members, Guggenheim Fellowship recipients, MacArthur fellows and Fulbright 
scholars. UC Berkeley far outstrips UT in most of these categories, and it is tiresome to have heard for 20 years now a succession of UT 
presidents declare that we will become the No. 1 public institution of higher education in the country. We are no closer now than we were 
20 years ago. 

There is an Aesop’s Fable about a dog carrying a bone across a log over a strealn. He sees a big bone reflected in the water and goes to 
grab it. In doing so he loses the bone he has. 

This is the situation I see here now. Our president and deans are so keen on taking advantage of a dire situation at our competitor 
institutions that they are making our own situation worse than it should be. 

You have read in The Daily Texan about the Cockrell School of Engineering cutting info tech and student services and the Department of 
Mathematics potentially cutting back on graduate assistantships. Some of the money will be reallocated toward prestigious faculty hires. 
The College of Liberal Arts is in the process of cutting about 10 percent of its operational budget to pay for a banner year of new faculty 
hires and a new building that will entice prominent faculty who need major laboratory space. Again, major cuts will come from graduate 
assistantships, lectureships, staff positions and administrative reconfigurations. Faculty members have been advised that most will receive 
no salary increases for the next five years. 

Recall that the president in his annual address proudly declared that $1 million dollars was being added centrally to graduate support. This 
WOlkS out to about $60 per gra&late student on campus. Meanwhile, at the college and departlnental levels across the university, deep cuts 
in assistantships and stipends for travel, research and summer study will dwarf this central allocation. We were also told that we will press 
forward with 10 additional faculty hires this year. But what kind of dent will this make in student-to-faculty ratios if cuts within colleges 
increase class sizes? 

Are a few star hires and a new building worth the trauma inflicted on all of the staff and a majority of faculty members over the next five 
years? Are these changes worth the cuts in student services (e.g., stu@ abroad and advising) and the negative impact on student-to-faculty 



ratios? 

One final question: If you had a choice between hiring one new liberal arts assistant professor at $120,000 (salad" and benefits) or using 
that money yearly to provide 20 summer stipends to top graduate students to help them complete their degrees more quickly (and with 
emhanced performance) and to send 20 nee@ undergraduates to stu@ abroad for three weeks, what would you choose to do? 

Bottom line: We ignore Aesop at our peril. 
Tom Palainm is a classics professor and member of the Facult:y Council Executive and Budget Advisor" cotranittees. 



COIA National Meeting 
San Diego State University 

22-24 January 2010 

1sT MEETING ANNOUNCEMENT 

GENEILA~L INFORMATION 

The 2010 COIA National Meeting will be held January 22-24, 2010 at San Diego State University. All 
COIA member senates are warmly encouraged to send a representative. The meeting will begin at 6pm 
Friday (22 Jan) with a social gathering of all conference attendees and their guests and will continue 
through noon on Sunday. 

We are pleased to announce an exciting slate of plenary speakers for the meeting: 

John Columbo, University of Illinois College of Law -"Using the Tax System to Reform College 

Athletics" 

Brad Wolverton, Chronicle of Higher Education - "Scoring in a Down Economy" 

Richard Lapchick, Director, Institute for Diversity and Ethics in Sport, University of Central 
Florida - "Race and Intercollegiate Athletics: Where We Have Been and Where We Are Going." 

Charles Clotfelter, Duke University - "Athletics, University Aims, and the Prospects for Reform" 

Gerald Gurney, University of Oklahoma, President-Elect of the N4A - "Meaningful Faculty 
Contributions to Athletic Academic Reform on the Campus and the National Scene" 

There will also be presentations by Professor Josephine Potuto (Nebraska, chair of the D 1A FARs) and 
Professor John Bruno (Ohio State, Member NCAA Division 1 academic cabinet) plus a report from the 
NCAA. In addition, we are hosting a panel discussion on student-athlete welfare issues with Christine 
Jackson of Alabama State University, incoming President of the N4A, Gerald Gurney, University of 
Oklahoma, President -elect of the N4A, and Colleen Evans of San Diego State, Director of Student 
Athlete Support Services. 

REGISTRATION 

To partial defray expenses, there will be a $100iperson registration fee ($150 after December 22). Only 
cash or check are accepted as payment. Checks should be payable to San Diego State University. Please 
send your payment to: 

Professor Carole Browne 
Biology Department 
Wake Forest University 
Winston-Salem, NC, 27109 



ACCOMODATIONS 
A block of rooms have been reserved at the San Diego Marriott Mission Valley Hotel. Room 
reservations should be made directly with the hotel. The room rate of $1119 per night is available if you 
reserve by phone or on-line. If you call, please mention you will be attending the COIA meeting It is 
important that you reserve your room no later than December 22 to get this rate. 

Hotel information: 
San Diego Marriott Mission Valley 
8757 Rio San Diego Drive 
San Diego, California 92108 USA 
Phone: 1-619-692-3800 
www.ma~Tiott.comihotels/travelisanmv-san-diego-marriott-mission-valleyi 

TRAVEL INFORMATION 
The hotel is accessible from San Diego Airport by rental car, taxi (-$22 one way) or private shuttle 
service (Express Shuttle Service, $12 one way, reservations required). The hotel does not provide shuttle 
service. 

Driving Directions: Take Harbor Drive to Hwy 5 North. Take Hwy 8 East exit on the (Qualcom exit) left 
on Qualcomm Way. Turn fight on Rio San Diego Drive. Hotel is on your fight. 

Saturday sessions will be held at San Diego State University. The hotel is approximately 5 miles from 
campus. The most convenient transportation to campus is the trolley, which is about an 8-minute 
fide. There is a trolley stop 1~ block from the hotel and a trolley station in the middle of campus. Trolley 
passes for registrants will be included with the registration packet. Further information will be provided at 
hotel check-in. 

CONFERENCE ORGANIZERS 

Queries about the conference should be sent to the COIA co-chairs: 

Professor Carole Browne, Wake Forest University, phone: 1-336-758-5318; e-mail: ._b___r___o__~i__n____e__@_~f___u__:___e____d___u_: 

Professor Nathan Tublitz, University of Oregon, phone: 1-541-346-4510, e-mail: 
tublitz@uoneuro.uoregon.edu 

We thank San Diego State University and its President Steven Weber for providing funds to underwrite 
this conference. 

Please detach this form and return it with your registration fee. 

REGISTRATION: 2010 COIA Meeting 

Name 

Affiliation 

e-mail address 

2 



COIA National Meeting 
San Diego State University 

22-24 January 2010 
AGENDA 

Friday, Jan 22 

3:00 
5:00-7:00 

Meeting of the COIA steering committee 
Reception 

Saturday, Jan 23 

9:00 

9:30 

10:30 
11:00 

12:00 
12:30 
1:30 
2:30 
3:30 
3:45 

4:45 
7:00 
8:00 

Opening remarks by San Diego State President Weber, AD Schemmel, Senate Chair 
Benkov, and Intercollegiate Athletics Authority Chair Caves 
Panel discussion on student-athlete welfare issues: Christine Jackson of Alabama State 
University, incoming President of the N4A, Gerald Gurney, University of Oklahoma, 
President -elect of the N4A, and Colleen Evans of San Diego State, Director of Student 
Athlete Support Services. 
break 
John Columbo, University of Illinois College of Law-"Using the Tax System to Reform 
College Athletics" 
Jo Potuto, University of Nebraska - President of the Division I FARs 
lunch 
John Bruno, Ohio State- Representative to the NCAA Academic Cabinet 
Brad Wolverton, Chronicle of Higher Education -" Scoring in a Down Economy" 
break 
Richard Lapchick - Director, Institute for Diversity and Ethics in Sport, University of 
Central Florida - "Race and Intercollegiate Athletics: Where We Have Been and Where 
We Are Going." 
Comments by invited guests 
dinner 
Charles Clotfelter -Duke University - "Athletics, University Aims, and the Prospects for 
Reform" 

Sunday, Jan 24 

9:00 

10:00 
11:00 

Gerald Gurney, University of Oklahoma, President -Elect of the N4A - "Meaningful 
Faculty Contributions to Athletic Academic Reform on the Campus and the National 
Scene" 
NCAA update 
COIA business 
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Granof on ESPN Mack Brown’s raise does NOT add up 

http://ncaafootball.fanhouse.com/2009/12/1 l/texas- accounting- professor- tnack- browns- raise- doesnt- add- up/ 

Texas Accounting Professor: Mack Brown’s Raise Doesn’t Add Up 

12/11/2009 3:36 PM ET By Michael David Smith 

Michael David Smith is Fanttouse’s Lead Blogger 

Texas’s Mack Brown became the highest-paid coach in college football "this week when the university gave him a raise to at least $5.1 
million mmually. 

Michael Granof, an accounting professor at Texas, says that doesn’t make sense at a time when the university is making academic cutbacks 
to make ends meet. 

"The major problem today is one of timing," Granof said in an interview on ESPN’s Outside "the Lines. "The University of Texas is facing 
a major budget crisis. We’ve had layoffs, we’ve had major changes in the curriculum, the faculty has been meeting for the last month t~ying 
to figure out how to save a few hundred thousand dollars here and there, and I’ve never in all my years at the University of Texas heard so 
much outrage." 

No one disputes "that Brown has done a good job coaching "the Longhorns and that thc Texas football program brings in a lot of money. But 
isn’t the purpose of the University of Texas to educate students, not to enrich football coaches? And aren’t there better ways to spend all 
that revenue that the Longhorns bring in? Granof sure thinks so. 

"An.,/- money that the athletic department earns can be used to support academics," he said. "This is just another step in the arms race, and 
the current business model is .just not sustainable." 

It may not be sustainable in the long ran. But for now, the college sports business model is making a whole lot of coaches a whole lot of 
money. 
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INFORMATION 2: UT’s role in driving other programs over the cliff 

2. How the doneses (UT _Austin) are driving file salary escalation war and the over-commercialism fliat is leading competitor programs deeply into debt: 

http://wx~.post- gazette.com/pg/09347/1020599-449.stm#i:,~z0Zg 1Gj Q~Vg 

AND READ THE Washington Post ARTICLE PASTED HEREIN BELOW. 

h ttp~//w~v~‘~s~mday~cum/s~t~May/sp~rts/st~ries.ns~/m~z~u/stury/D4B7553A3~C88~9D8625768A~7E90?~penD~cument 

Again by the NCAA’s own statistics, in 2006 of 119 Division 1 schools. 103 of those programs are in the red, by an average of $8.9 million. 16 were in the black, by 

an average of $4.3 million. 

For 2007-08, 25 out of 119 programs were in the black, an average of $3.9 M. 94 were in tl~e red, an average of $9.9 M. (See article below for stats). 

http://www.insidehighered.com/news/2008/05/16/ncaa 

It is nothing to be proud about that we are widely viewed as one of the main factors, if not the main, factor in causing this situation. 

As I mentioned at the FC meeting on Monday December 14, ex-president Fanlkner, who served on an NCAA presidents commission to look into the serious 

problems in NCAA sports, said explicitly that the system would essentially collapse of its own weight because it would reach a point where only tw’o dozen or so 

schools could compete (as "the slaughter-of-the-lambs schedules axe euphemistically called). 

We are now at that point of success. 

See: http://~wvw.usatoday.con~/spo~s/collegeincaa- finance s.htn~. 

END NOTE RE WHAT IS NOW CALLED COMPETITION: 

UT is 13-0 this year. 

UT played three games all year against teams that were, when we played them, in the BCS Top-25 as we are. 

Only t~vo finished in the Top-25: the 19th and 23rd ranked teams. We are number 2. 

Our margin of victory in the three competitive games was 10 points (1, 3, and 27). 

Our ma~rgin of victory in the other ten games was 32 points (well over 4 touchdowns). The statistics are similax going back to 2006. 

If that schedule is considered a test of coaching taJ~ent and coaching success, we have forgotten what colnpetition in sports is all about. 

ARTICLE: 

The Viash#~gton Post. 

University presidents ~and alarm at expenses 

By Amy Shipley 

Tuesday, October 27, 2009 

MIAMI -- University. presidents wony that increasing expenses at big-ti~ne college football and basketball schools are thieatening the financM heg~th of college sport~ 

but they say they feel powerless to control the spiraling costs, according to a report on NCAA athletics released Monday. 

Rising television and sponsor money channeled to a slmnking number of powerhouse athletic programs have driven up salaries for coaches and athlelic directors, 

caused the expansion of coaching and support stalls and led to other expensive perlcs that threaten to banl~-upt smaller programs, the report said. 

An overwhelming majoriF of the neatly 100 university presidents at major fi~otball universities surveyed by the ~ight Commission on Intercollegiate Athletics called 

rising coaching salaries the biggest threat to college programs, but said their abiliF to rein in cosks had been diminished by increasingly lucrative outside sources of 

revenue. 

"Presidents believe they have limited power to address these challenges," said Rick Hesel, who helped conduct the suivey. 

The presidents did not trust their school’s athletic coni~rences or the NCAA to tackle tl~e problem, and believe a collective effort is necessm’y to bring economic 

reform, according to R. Gerald Turnec Knight Commission co-chairman and president of Southern Methodist UniversiF. 

"We really don’t know how this is going to be resolved," Turner said. There’s "a sense of’I can’t do this by myself.’ " 



Unveiled in a hotel ballroom during the Knight Commission’s 20th anniversa~ meeting, the organization’s report saJ~d a majority of presidents would support etti~rts to 

control costs, such as the redistribution of revenue or reductions in coaching stattk games played and the level of financial commitment required tbr membership in "the 

tbotball’s highest tier, Maich enables paNcipat~on in the Bowl Championship Series. 

"We’ve reached an indefensible, unsus~finable situation," said Williaan E. "Brit" Kirwan, a commission co-chai,man and chancellor of the University Sys~tem of 

Maryland. "We’ve got 75 percent of the presidents saying we cannot continue on this path." 

According to data available to the co~nmission, 25 of the highest-tier football schools produced average revenues of $3.9 million in 2008; the other 94 
ran deficits averaging $9.9 million. 

The report and its findings -- which did not offer any prescription for the problems it cited -- dominated discussion during meetings Monday among dozens of college 

adminis~trators, officials, board members and other interes~ted partfies. 

Kirwan said the gmight Commission would issue recommendations on the issue next spring that he hoped would lead to a "significant alteration" in the economic model. 

"The current business model is not sustainable," said Peter Likins, president emeritus of the University of Arizona. "The current s3~s~tem as a whole is going to break 

down .... It may not happen in the next tive years, but it is going to happen." 

Dutch Bauglnnan, the executive director of the Division I-A Athletic Directors Association, said there were 10 $25,000 increments between the lowest- and highes~t- 

paid athletic directors in 2000; this year, he said, the number of increments grew to 22 -- a "ve~ a2la~ming rote," Baughinan said. 

Banghman pv:~pos~d limits on squad size, games, foreign travel and out-of-season practices, as well as no oil-campus hotel stays before home games, and other 

measures to reduce costs. 

"If we cannot change our model, we axe going to see more and more programs, not just d~op football, but change their whole intereollegiate programs," said Cedric 
Dempsey, tbrmer NCAA president. 



From: 

Sent: 

To: 

Subject: 

Tom Palaima <tpalaima~mail.utexas.edu> 

Tuesday, Janua~ 5, 2010 7:43 PM 

Recipient List S uppres~d: 

Coaches salaries and tx~nuses at the BCS championship LA Times 

Here is the link: 

Thomas G. Palaima 

Dickson Centennial Professor of Classics 

Director. Program in Aegean Scripts and Prehistory 

1 Universi~ Station C3400 Austin, TX 78712-0308 
512 471-5742 

profile: http:/iwww.utexa~s.edu/opa/experts/profile.php?id 564 

commentaxies: ht~p:/~/~a~w.utexas.edu/resem.ch/pasp/puNicati~ns/edit~ria~s/editoria~.htrrfl 

articles and reviews: http:iiwww.utexas.edu,’resea~ch,’p~sp/publicalions,’articles,’articlesa.hlnil 

music and socie~: http:,’,’~a~a~.utexas.e&~/resea~h,’p~sp/publications’dvla~’dylana.html 

Memorial Days: http://www.utexa,s.edu/resem’cl~/pasp/pnblications/editorials/27mayO6.html 

http://www, utexa,s.e&gre search/pasp/p ublicationgeditori al s/29may03 .h~al 

http:i/www.utexas.edu/research/pasp/pnblicafions/ed~tofials’24mayO5.h~ml 

http:/iwww.utexas.edtiresearch/pa~sp/publications/editorialg25mayO9.html 



Frolil: 

Sent: 

Subjet~: 

Tom Palaima <tpalaima@mail.utexas.edu> 

Wednesday, January 6, 2010 2:24 PM 

Recipient List S uppres~d: 

UT, Mack Brown ti~ce the nation and go over the hedge 

Dear COIAns, 

UT and Mack Brown’s raise now in the comics and the international press. 

http://comics.com/over the hedge/2010-01-06/ 

Is this what the constitution of 1876 had in mind when declaring that the State of Texas shotfld have a "university of the first class" for the promotion of the 
study of literature and the arts and sciences? 

See also the LA Times: http:/!bit.l~!5SRqaY with sage words from our very own Nathan. 
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UT’s B?~antine Budget: On $5 million coaches and la~d-offlecmrers 
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Braswell: ttow a tiny Russian nesting doll affects UT’s greater Inission 
Sean Braswell, Special Contributor 

Austin American-Slalesman Published: 5:54 p.m. Friday, Jan. 22, 2010 

Now that the Crimson Tide has denied the Longhorns the national championship in football, its time for the University of Texas to turn its 
attention to a far more formidable sea of red the big budget deficits affecting the university. 

Prior to the bowl season, LIT President William Powers Jr. and its board of regents took swift action to address the crisis, making a number 
of cuts to UT’s core services but approving a $2 million salary increase for football Coach Mack Brown, making him the first $5 million 
man in college sports (not to mention public education). 

When the Faculty Council questioned the board’s priorities in awarding such a sum to a single public employee during a time of severe 
budgetary shortfalls, UT officials, fans and alumni quickly went on the offensive. And, as in football, the best offense is usually a good 
defense. 

"Mack Brown has brought credit to our university ... (he) remains in high demand around the country, and it is vital we have a salary 
strategy to keep him here," Powers argued. The American-Statesman called it a "textbook case of market value" in a headline over an 
editorial. 

But IFF is not a marketplace vendor; it is a public university. The board of regents is not the board of directors of a profit-seeking 
corporation; its members are "the fiduciaries of the state and its citizens. And, despite its high profile, ~ke fbotball team is really, a tiny 
Russian nesting doll: an entity tucked in a single department within a large university tinder an even larger university systeln established by 
a legislature accountable to the people. 

And, as would befit the organizing principle of this nested, democratic system, the "core purpose" of UT is "to transfoI~n lives for the 
benefit of society." 

College sports is big business. But, as we have learned about Wall Street, when big business becomes untethered from broader societal 
principles, it ceases to be an engine of anything but its own growth. 

Texas football should support the mission of the institution to which it belongs. Raising the highest-paid employee’s salary by 66 percent in 
a time of scarcity might improve next year’s recruiting class for the gratification of fans and donors, but it does not transform lives for the 
benefit of society. 

As we also know from Wall Street, rarely is any single executive so irreplaceable as to justify such a disproportiouate award. And what if 
UT were to use "football funds" to address threats more deleterious to its core purpose than the danger of a mediocre bowl placement? 
What if Brown had to be replaced with someone willing to work for only $3 million per season? Are we such fair-weather fans of the 
university that we could not tolerate such an eventuality? If "we’re Texas" only when we win, then "we’re" not really much of anything. 

No single team or department, no matter how successful, stands alone in public higher education. The express mission of UT is "to achieve 
excellence in ~ke interrelated areas of undergraduate education, graduate education, research and public service." 

Notice there is no mention of sports, but the "iuterrelated" nature of the institution is paramount. At most colleges, sports teams are a drain 
on "the college purse, but they are supported because they’ advance "the broader purpose of the institution. Even at UT, where athletics is 
filmncially sound, the university ilmkes untold sacrifices for its sports teams, most notably stark exceptions to its standards for admission, 
coursework and graduation. 

If football truly desires to be treated as a cost-neutral, independent arm of LIT, then it should strive to meet its other "arm’s-length" 
obligations to the university and raise the graduations rates and credentials of its students. Until it can truly stand on its own, it should stop 
pretending that its actions are insulated from the broader concerns of the university community,. 

Some have questioned Longhorns quarterback Colt McCoy’s decision not to risk his own health or professional future by returning to 
action in the national championship game. But it is just a game. Next time, LFI" should consider its own long-term health and the futures of 
those that it serves before it decides to hazard it all on a very narrow conception of victory. 

Braswell, a foI~ner infielder on the Longhorns baseball team (1996-99) and Plan II graduate, has a doctorate in e&lcation policy from 
Oxford and a law degree from Harvard. He lives in Washington, D.C. 
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The Daily Texan, February 8, 2010, p. 4 

"Athletics’ moral, fiscal mismanagement" 
By Tom Palaima, Daily Texan Guest Columnist 

Our administration has set a potentially ruinous course by letting athletics run up $224 million in debt load (even with excellem bond 
ratings) while practicing athletics CFO Ed Goble’s "we-eat-what-we-kill" philosophy that leaves a meager year-end positive balance. 

Revenue downturns have caused major harm at other institutions. Ninety-five of the 120 Football Bowl Subdivision schools averaged 
nearly $10 million in sports debt last year. 
To put UT in harm’s way with an expectation that good times will continue to roll is not to be aware of the booln-and-now-bust cycle that 
is alrea@ ha~r~nering most FBS schools. 
But the management of the sports budget is more than just a budgetary problem. It is a moral problem. 

All discussions of how much athletics returns to academics is distorted by’ the questionable wisdom, or terrible business decision, of 
annually ceding millions of dollars ($10.6 million in 2008-09) in trademark, endorsement and advertising revenues to athletics. Ninety 
percent of trademark and endorsement revenues go toward athletics, while only 10 percent is dedicated to academics. 

Keep in mind that what athletics sells is its affiliation with UT and the pageantry of supposedly’ non-professional college sports. Without 
the Longhorn logo standing for the education and culture on the 40 Acres and tapping into its students, faculty and alumni, the football 
Longhorns would be drawing crowds the size of the Austin Toros’. 

In an article printed in the Austin American-Statesman on Dec. 9, 2009, Jolm Maher reported that UT athletics led all programs in the 
country with more than $138 million in total revenue in 2008. Of the $87 million in football revenue, $15.6 million came from suites and 
premium seating. Development and fund-raising brought in $14.6 million. Royalties, advertising and sponsorships were more than $10 
million. 

The standard Ettffcs in Athletics Disclosure Act forths, Maher reported, do not include "capital expenditures or debt service in expenses, 
which is why Texas’ total in that category is ’only’ $113 million." 

In 2008-09, UT athletics had "$4 million worth of construction projects [and] debt service on previous construction was $15 million. 
Major costs for all sports include coaches’ salaries, scholarships and travel." 

Of $138 million in total revenue, there was about $4 million in excess of expenses, and most of that went into a reserve fund to help 
buffer against downtums. 
The money athletics ’returns’ to academics annually is small (now less than a third of the head football coach’s salary) in relation to its total 
revenues. President Willialn Powers Jr. uses obfuscation, aggregating the last four years of ’contributions’ while comparing them to an 
incomplete picture of mmual revenues. 
Why is the talk about the past four years? Why not a longer period? 

Before then, no money was coming back. 
Only negative publicity finally shamed athletics and the president’s office to begin giving these relatively small amounts to the academic side 
in 2006, and even that is dependent on "having a good season." They overeat what they kill first and academics gets any small scraps left 
o ver. 
What are the questionable etNcal consequences of all this? 

First, until athletics stops being at the bottom of the conference in minority athlete graduation rates (as it has been the last three years) in 
football, this small amount of money is, in my opinion, poisoned money. 

These "returns" are addictive. The programs that receive this largesse need the money badly. These dollars are at least a factor in 
having faculty and administrators look the other way, year after year, when rock-bottom poor minority graduation rates in major sports and 
substandard entrance credentials and poor academic performance receive bad press nationally’. 

Faculty have even silently accepted the recent ethically questionable practice of having troubled athletes not counseled and helped by 
athletics coaches and University counselors. They are instead outri ~ght dismissed. 

Fan support is a given - remember "fan" comes from "fanatic." To keep negative publicity that could hurt recruiting from mounting, 
athletics uses these athletes and then gets rid of them discreetly when they have personal problems. And the central administration stands 
by passively and lets it happen. 
Tiffs happened to Brandon Collins in earl?" January 2010. During the 2008 sea son, foi~ner offensive lineman Buck Burnette, whose hunting 
.joke on Facebook about our newly elected president gathered the attention of the Secret Service and media nationwide, was summarily 
dismissed. Our head football coach refused to talk about the incident. 

Other troubled athletes suddenly discover a previously unknown burning desire to transfer quietly to other programs (see Marcus Davis 
in January 2010). 
Damage control might be effective strategy for politicians caught cheating on their wives and heads of companies making cigarettes and 
Ford Pintos. But we are supposedly an educational institution charged with turning young adults into responsible adults. 

Palaima is Raymond Dickson Centennial Professor of Classics. 
tpalainm/~mail.utexas.edu 

THIS WAS WRITTEN AS A FOLLOW UP TO A VERY INFORMATIVE ARTICLE: 
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"The real relationship between UT’s acadelnic and athletic budgets" 
By David Hillis Daily Texan Guest Colmnnist The Daily Texan February 5, 2010 

SEE ALSO: 

Bill Powers on UPs budget and sports budget: 

http:,’,’bl: gs.utexa s~edw’towe~alk!2010/01i28/monda,is- ~th- the- l’acuity/comment- pa?-e- 1/#comment- 543 

The philosophy of sports trademark a~d royalty revenues at our University: 

http://blogs, utexas.edu/towertalk!2010/02/03/tuition- recommendationAxm~ment- page- 1 ,/#,comment- 735 

The fuller picture of the athlelics budget: 

http://b~gs.utexas.edu/t~werta~k/2~ ~/~2/~3/tuiti~n-rec~mmendati~n/c~mment-page- 1/#comment-731 

Cactus CaA~ closing: 

http:i/blogs, utexas.edw’towertalk/2010/01/28/mondays- v~ith- the- lMulty/comment- page- 1/#comment- 726 



From: 

Sent: 

To: 

Subject: 

Attach: 

Carole Browne <~browne@wfu.edu> 

Tuesday, Febma~ 16, 2010 10:50 AM 

kesmith@mtsu.edu; lgbranch@fmhi.usiledu; lellzey@utep.edu; lany.gramling@business.uconn.edu; hubbell@uwyo.edu; laura- 

zape@uiowa.edu; lzoloth@northwestem.edu; lni~@hawaii.edu; ldcl @psu.edu; lea~ne.wes@gtri.gatech.edu; rubinl@mis~mri.edu; 

1.moore@tcu.edu; Broome, Lissa L <lbroome@email.unc.edu>; ti-a~zl@missouri.edu; chopra@mail.uctledu; walkerm@ECU.EDU; 

leslie.bums@oregonstate.edu 

COlA newsletter 

COIA newsletter spring 2010.doc 

Your faculty senate is a member o17 the Coalition on ]mercoliegiate 
Athletics (COIA). Attached is the spring 2010 COIA newsletter 

Please respond if you would like to be removed from this mailing list. 



C o a li tio’,n o n 
Inte, rcoll,egiat:e: 

Athlet i cs 

Updates: 

Nathan Tublitz has stepped down as co-chair of 

COlA after four years of service. Under his 

leadership, COlA has become a strong and 

respected faculty voice for intercollegiate 

athletic reform. Our new co-chair is Ken 
Struckmeyer from Washington State University. 

For several years the COlA Steering Committee 

has discussed the possibility of registering as a 

non-profit organization in order to raise funds 

to support its operations. This requires 

obtaining 501(c)(3) status from the IRS. The 

Curley Center for Sports Journalism at Penn 

State has offered to house COIA’s operations, 

and presently maintains our web site. Attempts 

to find a lawyer in Pennsylvania who would take 

on this task pro bono have not been successful. 

Therefore, at the January meeting, the 

membership agreed to ask member senates for 

a one-time $100 donation so that we can hire a 

lawyer to guide us through the process. For 

further information, please contact one of the 

COlA co-chairs at browne@wfu.edu or 

kast@wsu.edu. 

COlA and the Curley Center for Sports Journalism 

have teamed up to work together to develop a 

survey designed to measure how well universities 

integrate athletics into their academic mission. 

Using criteria based on best practices suggested in 

COlA white papers, the Curley Center, with input 

from experts in the field, developed a survey 

instrument. In February of 2009 a pre-test was 

distributed to the faculty senates of 12 FBS 

institutions. Based on the results of the pre-test, 

the survey was fine-tuned and then distributed to 

the faculty senates of 120 FBS institutions. Sixty 

schools choose to participate in the survey. Data 

analysis is underway, and will be completed by 

the summer of 2010. The intention of the survey 

is to "facilitate reflection, discussion and reform .... 

and to highlight programs that integrate COIA’s 

best practices". 

Recent articles of interest: 

Experience in Sports Optional for New Leaders 

http://www.nytimes.com/2OlO/O2/O2/sports/O 

2athletics.html 

College Presidents Say They’re Powerless to 

Control Big-Time Athletics 
http://¢hronide.com/article/Presidents-Favor- 
Reining-In/48939/ 

College football coaches see salaries rise in 

down economy 

http://www.usatoday.com/sports/college/footbal 

1/2009-11-09-coaches-salary-analysis_N.htm 

Highlights of the annual meeting 

The annual COlA meeting was held Jan 22-24 at 

San Diego State University. There were 64 

attendees, representing 33 of COIA’s 57 member 

institutions. 

Christine Jackson, President of the of the 

National Association of Academic Advisors for 
Athletics (N4A) served on a panel which 

discussed student-athlete welfare issues, along 

with Gerald Gurney, N4A President-elect, and 



Colleen Evens of SDSU. The message was that 

faculty need to work with the student-athlete 

support services to ensure that these students 

have the best possible opportunity to succeed 

academically. The discussion turned to admissions 

standards, and the effect that the NCAA sliding 

scale has had on widening the gap between the 

typical student and student athletes admitted 

under special admissions policies. As the gap 

widens, more student-athletes fall into the at-risk 

category. 

John Columbo of the University of Illinois School 

of Law discussed the tax code and its possible 

role in the reform of intercollegiate athletics. Dr. 

Columbo’s has numerous publications on the legal 

standards for tax exemption of charitable 

organizations and has testified before Congress on 

the issue of the tax-exempt status of the NCAA. 

He believes that the NCAA is clearly a tax-exempt 

organization under existing tax law. On the issue 

of whether the Unrelated Business Income tax 

should be applied to Division I-A football and 

men’s basketball programs, he stated that if there 

was any profit to tax, which there rarely is, it 

would disappear quickly. In his opinion, the way to 

use tax law as a vehicle for pursue major athletic 

reform is to make the tax exempt status of the 

entire institution be dependent upon certain 

conditions, such as the filing of public disclosure 

forms. But the question is, do we want the IRS to 

regulate what universities do? Is it worth it to ask 

Congress to help reform intercollegiate athletics? 

Columbo believes the answer is yes, because 

reform will never come from within -it will have 

to be imposed from the outside. 

Brad Wolverton Money and Management Editor 

for The Chronicle of Higher Education described 

the true cost of the college sports obsession. 

Together, the biggest athletics departments 

raised over 54 billion for capital improvements 

from 2003-2008. In addition to football stadiums, 

the money went for such things as a 34,000- 

square-foot academic support facility for athletes, 

a weight room the size of a WaI-Mart store, and 

an amenity-rich basketball practice facility. 

Wolverton noted that athletics gifts to Division I 

schools went from representing 14% of overall 

university-wide gifts in 1999 to 28% five years 

later. During the same period, gifts to institutions 

for non-athletic purposes were flat. And who is 

watching? The presidents, he noted, as reported 

by the most recent report of the Knight 

Commission, have largely "thrown up their 

hands." The athletic directors are driven by the 

need to balance the budget. And, he wondered, 

how much time can the faculty spend on, and 

influence, big-time athletic programs? Wolverton 

said that COlA must sharpen its voice. It is 

important to make clear that COlA is a body 

representing faculty senates, not a collection of 

individuals. COlA now is largely of invisible, but it 

has much to offer; it needs to be more strategic in 

voicing its views and aims. 

Dr. Gerald Gurney, President-elect of the N4A, 

took issue with reforms adopted by the NCAA in 

2003 and pointed out what he saw as undesirable 

consequences. Universities may steer their at-risk 

student-athletes into less challenging academic 

programs designed to protect their athletic 

eligibility. Eliminating a minimum standardized 

test score in favor of a sliding scale has resulted in 

athletes being admitted using inflated grades. An 

inevitable consequence of the pressures placed on 

struggling student-athletes underprepared and 

overcommitted student-athletes is that some will 

risk the consequences of academic dishonesty 

charges to meet their eligibility demands. He 

urged faculty to wrestle control of athletic special- 

admissions from their administration and athletic 

program. 

Wally Renfro, Senior Adviser to the President of 

the NCAA, gave an update on the search for the 

NCAA president. The search committee is 

composed of presidents from the NCAA Executive 

Committee. Working with a consultant, the goal 

is to have a NCAA president in place by the 

beginning of fall term. 

Renfro also spoke about the potential problems of 

special admissions, and reinforced that 

institutions must make admissions decisions in 

accord with their own values. He said that it is 

imperative the faculty retain authority over the 

curriculum, the standards of instruction, and the 

standards for the major. 
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Palaima: UT’s big speMers show little regard for value of money 

Thomas G. Palaima, Regular Contributor 

Austin American-Statesmmt Wednesday Februa~ 24, 2010 

Published on-line: 6:09 p.m. Tuesday, Feb. 23, 2010 

The recent controversy about whether to close the Cactus Cafe in the student union at the University, of Texas has highlighted solnething I call "high-dltitude bomber 

syndrome" HABS for short. Them is a point at Milch people in positions of power, even with working-class backgrounds like Iny own. live and work at such heights 

that they can no longer see how the decisions they make affect people on the ground. 

The best leaders of public institutions like UT, it seems to me, always keep in mind that the money they manage was once hmvl-earned and that even money from 

private donors enters into the public trust once the universi~ receives it. 

Of course, it helps if donors remember that, too, both in what they want to be done with their money and in holding institutional leaders accountable. Great examples 

are Joe and Teresa Lozano Long, who have given generously to cover real educafional needs - the Institute of Lafin American Studies, tbr example. They both stay 

actively involved in making sure UT uses the money they donated tbr students and faculty. 

Spendthrift uses of money at UT axe a sum sign of ttABS. This past year, I served on the special tgcnlty council subcommittee on the Brackenridge tract. The 

consulting fiiIn hired by the mgents - Cooper, Robertson & Partners LLP - consistently ignored strong and clear faculty’ input about the educational and research value 

of the Brackenridge field laboratoiy. 

Because the regents had set out no guidelines, Cooper claimed it was free to produce plans that would have made fortunes for real estate interests, banks and 
commercial developers. Some $5.1 million was wasted on Cooper’s unusable proposals. My colleague, David Hillis, had viable alternative plans drawn up, without 

cost, on campus within about three weeks. 

The stadeut committee of the UT student union voted to shut the Cactus Cafe because it serves mostly outsiders and not students. That throws into high relief the 

student-unfiiendly skytx~xes ~md club seats in the megamillion-dollar sports palaces known as Royal-Memorial Stadium, UFCU Disch-Falk Field and the Erwin 

Center, all clear symptoms of HABS. 

The athletics program has been allowed to mn up a debt of $224 millionj ust remodeling those exlxavagant facilifies. Athletics now has an annual basic debt service of 

$15 million. To meet iL our presidents have handed over almost full use of trademark and royalty~ revenues (morn than $10 million last year). 

Athletics has stockpiled a $26 million mser~’e with it, while colleges a~ld departments have slashed millions of dollars in lecturers, stale courses and programs already 
and aace looking at cutting $29 million morn, by s~te mandate. We are told that athletics will give back to academics $5 million of what is in mali~ infftitutional money to 
help meet the $29 million in cuts, but it will hold onto $21 million. Only sufferers of HABS could justify such priorities. 

The latest symptom of HABS is the refurbishing of what will be called the Lee Jamail Academic Room in the main building. Upgrading this one l~oom coffts $1 million 

(10 times the original estimate of $100,000). It was paid, we are told, mainly from royalF and trademark revenues returned by athletics, as if this makes the 

expenditure OK. 

The cost includes a gargantuan luxu~’ caxpet hand-made in China, requiring morn than 30 workers to caW it in, and 23-carat gold-leaf paint. I am sad to say "this sum 
dwarl; the $400,000 used a few years ago to remodel the athletic director’s ottice and the $750,000 that spruced up the area in Memorial Stadium known as the Bevo 
Musemn. 

UT President William Powers Jr. told the faculty" council that presidents can hold receptions in the Jamail Room in the evening, apparently Ibr sybarites who would find 
it tacky to enter a room renovated for, say, a qua(ter-million dollars. The Faculty~ Council meets them nine times per year at most. If we had been consulted directly 
about refurbishing costs, I know I would not have been alone in suggesting that them were better ways. even back when our economy was strong, to use a million 
dollars of public money at a public institution of higher education. 

Palaima teaches classics at the UniversiU of Texas. He may be roached at tpelaima@sbcglobal.net. 
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In 1928, Harper’s New Monthly Magazine published an article by Johi~ R. Tunis critical of college football. At the time, Tunis was widely 
regarded as the best author of sports fiction for 10-to-14 year-olds. While his essay, "The Great God Football," was nonfiction, it addressed 
the same social aM moral questions that informed his novels. Tunis was fcd up with excessive commercialization of college football. He 
felt it was corrupting universities across the United States, including what he called "vast state educational factor[ies]" like the University of 
Texas at Austin. 

In 1928, money that could go to academics instead financed stadiums and paid exorbitant salaries of athletics staff and intercollegiate 
bureaucrats. Players were virtually full-time athletes in "a regular profession of football," Tunis complained. "Their degrees are rendered to 
them at the proper moment-which is to say when their football usefulness to the university is at an end." The few college and university 
presidents with some moral backbone claimed ttmt they had "very.- limited authority" to exert any control because of the "well-organized, 
powerful, articulate faction" of students, athletic directors, influential alumni, board members, committee chairmen, state legislators, 
sportswriters and a "football-mad nation." Tunis vividly called big-time college football a "first-class octopus strangling thc legitimate 
pursuits of educational institution[s]." 

The problems it causes are still with us, bigger and more intractable than ever. 

Professor Nathan Tublitz studies octopuses. A biologist at the University of Oregon, he has been a leader of the reform-minded alliance of 
faculty senates known as the Coalition on Intercollegiate Athletics. Tublitz recently showed me videos that demonstrate how intelligent, 
resourceful, deceptive, shrewd and cunning the octopus is. Tunis’ metaphor was more apt than he could have imagined. 

The first-class octopuses at the 120 schools now known as the Football Bo~vl Subdivision have long resisted the criticisms of e&ication- 
minded faculty, students and concerned citizens. They brush off reports and policy papers drafted by independent foundations, watchdog 
groups and congressional investigators. Attempts at moral persuasion by secretaries of education and U.S. presidents fall on deaf ears. 
They coerce the National Collegiate Athletics Association to water down academic standards for athletes. Not even the recent economic 
meltdown will bring big-time college sports schools to true crisis. But it does exacerbate their negative impact on higher education. 

The NCAA program at the University of Texas at Austin generated $138 million in revenue last year, $87 million from football. Yet its 
profit margin is less than $2 million. The program’s cumulative debt and debt service are in the high-risk neighborhood. 

Longhorns Inc. has wrapped its tentacles around the now-hemolxhaging academic budget. The athletics department gave a $2 million raise 
to head football coach Mack Brown as colleges across the university are laying off staff. In foreign languages alone, $1.6 million was cut. 
The head of the student union recently announced the closure of the Cactus Card, a historic music venue, to save just $66,000 over two 
years. 

Worse, thc university has ceded trademark and royalty revenues. Longhorns Inc. keeps 90 percent of this income, roughly $10.6 million 
last year. The yearly debt payment on building bonds for the nearly $300 million in stadinm expansions since 1998 is $15 million. The debt 
run up by the athletics departmem has risen from $64.4 million in 2004-05 to a staggering $222.5 million in 2008-09. 

UT’s actions have a ripple effect across the country, forcing every other university imo an arms race of sorts, in which schools assume 
more and more debt to compete for the best coaches and players. The core mission of these schools, education, is held hostage to football 
program success. If a university fails to recruit the highest-quality athletes, meet ever-escalating coaching salaries, or fails to court wealthy 
donors, it risks a losing season. A losing season means lower revenue and a deficit that has to be covered from the academic budget, which 
has alrea@ been slashed to the bone. 

If Mack Brown’s football team drops out of the Top Ten, the English department could end up paying for the football stadium from a 
budget alrea@ under attack. 

Last month, the state of Texas mandated that UT-Austin cut a further 5 perceut ($29 million) from its operating budget. UT-Austin is 
looking at the equivalent of laying off 225 professors. That would be like shutting down the entire McCombs School of Business and the 
College of Architecture. To save money, only 36 percent of UT-Austin faculty received raises in the past year. 



Ninety -eight staff members were laid off. 

Meanwhile, Longhorns Inc. spent and spent. Assistant football coaches were paid 9 percent bonuses plus $3,000 to $5,000 for winning the 
Big 12 championship, roughly $30,000 total. That’s on top of "their average salary of $327,000, four times the average assistant professor’s 
salary of $81,800. Their bonuses nearly double what teaching assistants are paid for a year’s work. 

Longhorns Inc. sets national trends, so these actions have national repercussions. Between 1986 and 2007, fl~e average flfll professor’s 
salary nationally rose 30 percent in real terms; the average college president’s salary went up 100 percent; and the average head football 
coach’s salary went up 600 percent. 

This is a moral issue. Not long ago, UT-Austin adopted the motto that "What starts here changes the world." Its core purpose is "to 
transform lives for "the benefit of society." Yet recently a former Rhodes scholar who played baseball for the Longhorns in the 1990s wrote 
that "raising the highest-paid employee’s salary by 66 percent in a time of scarcity might improve next year’s recruiting class for the 
gratification of fans and donors, but it does not transform lives for the benefit of society’." 

Where is the money coming from? Why is it being used this way? What are the consequences? 

At UT, the sports budget and management are run separately [?om the university as an auxiliary enterprise. Longhorns Inc. CFO Ed GoNe 
has said, "We eat what we kill." This means that head and assistant coaches and all manner of directors and assistant directors eat very 
well. In contrast, a battery of regulations prevents the players, whose hard work generates all these revenues, from earning what they 
deserve from their own athletic prowess. What could be better than to have 85 workers producing tens of millions of dollars in revenues 
while earning a minimum wage? 

Plenty. Television ne~vorks and fans in stadium club seats and s~boxes have paid large sums for the privilege of seeing a good quality 
product. So do college students who contribute over $800 million in identifiable student fees and subsidies that prop up top sports programs 
nationally. Who cares whether players can pass basic calculus, master a foreign language, or even read a college-level textbook? And the 
profits in this scramble for sports entertainment dollars go to a small set of wi~mers. Only 25 of 119 bowl series programs made money in 
2007-08, averaging about $4 million in profit. The 94 schools that lost money were about $ l 0 million in the red. The debt of the losers is 
increasing. 

So schools must recruit the best athletes rather than student athletes. Recently at UT-Austin, the average SAT score for all male students 
was 1265, for male athletes 1029 and for football players 948. For male basketball players SATs were 797, a staggering 468-poim 
difference. 

Institutions l]~at desperately need athletic talent have lobbied for relaxation of admissions requirements. And the NCAA has given them a 
sliding scale and no specified minimum SAT score. A school gets a passing score now from the NCAA if 35 percent of its student athletes 
graduate after six years. 

What starts with the sports octopus at UT-Austin is changing the world, even at institutions of the highest academic rank. The University of 
California at Berkeley sports department wants to return to national prominence, so it ran up a $31.4 million debt that university leaders 
repaid from academic coffers in 2007. Now, after UC Berkeley has furloughed faculty and staff (but not football coaches) and proposed a 
whopping 30-percent tuition increase, its athletics program reported an additional $12.2 million debt this year and expects a similar figure 
next year. The athletics director mmotmced with a straight face that "these amounts "will be repaid in the future from external sources of 
revenue~" 
Even if such wishful thinking comes true, why should external revenue sources during a fiscal crisis be directed at obscenely uncontrolled 
expenditures by college athletics programs? In times like these, it is hard to tell which creatures are more predaceous, "the real sea 
invertebrates that Tublitz studies or the metaphorical college athletics species that Jotm R. Tunis identified in 1928. 

Tom Palaima serves on the University of Texas at Austin Faculty Advisory’ Co~rmaittee on Budgets. He is LrI"s representative on the Big 
12 steering con~nittee of the Coalition on Intercollegiate Athletics. 
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The Coalition on Intercollegiate Athletics (COLA) strongly supports the recently released (June 2010) 

Knight Commission Report "Restoring the Balance: Dollars, Values, and the Future of College Sports." 

The report focuses on the need for fiscal reform and transparency and the importance of reversing the 

trend toward the model of professional entertainment sports in intercollegiate athletics. The rapid rise 

in athletic budgets at nearly all schools with major sports programs comes at the expense of academics, 

and the Knight Commission report demonstrates once again the growing disparity between the 

increases in athletic and academic budgets at a time when diminishing resources threaten academic 

programs central to the national mission of higher education. The Knight Commission report calls for the 

NCAA to make public financial reports on each institution’s athletic spending and revenues. Exposure of 

the real costs of athletics can provide support to university presidents and boards who move towards 

fiscal reform. The Commission recognizes that while there is widespread agreement on these issues 

among university leaders, schools have been unable to act individually. COLA, an alliance of the faculty 

governance bodies of 57 FBS schools, was formed to provide national faculty support for leadership in 

addressing these critical problems. We stand ready as a national faculty alliance to work with US 

universities that respond to the Knight Commission’s call to action. 
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The NCAA and the Athletes It Fails 

By Thomas G. Palaima 

How we treat the young people on our cmnpuses whom we oflen euphemistically ca]l "stndent athletes" is essentially a moral issue. Some of those students, atier all, 

generate millions of dollars for their coaches, athletic directors, mad institutions, yet we have fa~led, in turn, to make sure they have legitimate experiences as students. 

That is one of the concerns of the Coalition on Intercollegiate Athletics, on which I have sel~:ed as the representative of the University of Texas at Austin for the laser 

three years. So I welcomed the open and honest look at the NC!LA2s role in big-time college sports by Gerald S. Gurney that receiNy appeared in The Chronicle. 

What would it entail to do better by those top athletes? 

* They need to be placed at educational institutions suited to their academic preparation and be provided with the tools to play the most important game of their 
college careers: the competition with true peers in the classroom. 

* They need to have time to study and to explore elective courses so as to choose a major and develop secondary interests that will ~rve them well the rest of their 

lives. And they need to do this, just like regular students, on their own initiative. 

* They need to get "their degrees betbre their aid runs out. 

* Most of them need to be disabused of the dream that they will "go pro." 

As the president of the Natioual Collegiate Athletic Association, Mark A. Emmert, told coalition members at a ,neeting in Chicago in Jmma~; only a tiny fiaction of 

NCAA s~dent athletes will have careers as professional athletes. There axe about 400,000 student athletes nationwide, and 99.5 percent of them will spend their lives 

doing something other than playing professional sports. Right now there are grave problems in all four of those areas. 

Gumey, who is president of the National Association of Academic Advisors for Athletics, rightly describes the NCAA’s two measures of how well college athletes are 

doing in the classroom-the Academic Progress Rate and the Graduation Success Rate-as "manufactured." 

The Academic Progress Rate, or APR, is designed so that students can be fully compliant even if they complete only 80 percent of the courses needed tbr a degree 

after tbur years. Moreover, year-to-year eligibility requirements are lax to the point of being ti~reical. Consider U.S. Secretary of Education Arne Duncan’s complaint 

about the poor academic pertbrmances, especially in regard to athletes who belong to minority groups, by many tea~ns in the NCAA March Madness basketball 
tournament. If the players axe perforn~ing so poorly academically, how can they be eligible for the tournaments? As Duncan wrote last month in an opinion piece tbr 

The Washington Post, "Last yem; out of more than 6,000 NCAA intercollegiate sports teams, one squad in men’s basketball was banned fio,n postseason play 

because of a poor academic record." 

There are three reasons so many poor academic performers squeaked through to be eligible to play. 

First, the APR makes it possible for students to maintain eligibility- for a season or two with academic- achievement levels that do not prepare them to finish their 

degrees. For example, they may complete as few as two courses in a semester, maintaining average GPA’s of 1.8 at the end of their freshman year, 1.9 at the end of 
their sophomore year, and 2.0 at the end of three years. In this age of grade inflation, when the average GPA of all undergraduate students in all courses at the 

University of Texas at Austin, for instance, is 3.09, the sports GPA taxgeks are hardly achievements. 

Second, colleges are not penalized tbr substandard APR pertbrmances. An APR of 925 works out to a 50 percent six-year graduation-success rate, but according to 

the results of a study by the NC?~k’s Committee on Academic Performance released last t:aJl, 72 of 327 Division I basketball teams failed to meet that standmd. Still, 

almost no penalties were meted ont. 

Third, programs can offload academically substandmd students without statistical penalties by having them "transfer" to other programs or by registering thegn as having 

"gone pro." In truth, the Academic Progress Rate and the Graduation Success Rate serve as smoke screens for the big-time sports programs to keep exploiting student 

athletes without making it possible for man5, of them to be students. And the NCAA enables this kind of immoral treatment. 

The commissioner of the Big Ten Conference, Jim Delany. told coalition members in Chicago that the NCAA cannot impose continuing eligibility- standards without 

considering admissions standards. By permitting student athletes to attend universities and colleges tbr which they are not truly academically prepared, the NCAA is 

setting many of them up tbr faJlare or for success oNy by sleight of hand and/or perversion of the whole notion of true education: through special cont~rence courses, 

sol?t courses taught by sports-booster faculty, majors designed to be sol?t, special stu@ centers ~md tutors, and simple online courses. And though the NCAA wisely 

mandates that student athletes put in no more than 20 hours per week on sports so they have time to stady, its own recent survey shows that student athletes in big-time 
sports put in nearly 45 hours per week. 

Gurney knows fiom long experience what he is talking about. What he did not say is that the NCAA leadership will never take action that will kill the golden geese that 

generate huge television revenues and support the high salaries of its executives. The greed at student athleteff expense that we are witnessing now has been with us for 

at least 80 years. 



Emmert has saJ~d that student athletes in big-time sports are students and should not be compensated by sha~-ing a portion of all the revenues they generate. His 

reasoning? They are no different from students in performmace arts like theater mad music. Yet that analogy is IZalse because students in perii~rming arts do not generate 

money that pays big ~laades to their prot~ssors or pays tbr the buildings in M~ich they study and perform. Such specious reasoning does little to delbnd what is after a31 

an indefensible exploitation of many big-time student athletes, who, after six, five, four, or t~wer years, are left without degrees, without money in their Iyockets, and 
with nowhere to go. 

Thomas G. P~laima is a professor of classics and director of the program in Aege~ scripts and prehistory at the University of Texas at Austin. 
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i hope we ~xe doing better. T 

NCAA MVP Keml: a ~ alker admits to SI that he has read ONE book in his lifetime. 

Wlmt a tribute that is to UConn and The NCAA and to college sports. 

Meanwhile 200 other NCAA schools immediately blurt out "but that doesn’t happen at OUR school " :<( 

Subject: NCAA needs more academic focus 

NCAA needs more academic focus 
By Nik Trkulja http~~/www~misce~~anynews~c~m~m~bi~el2~~58~~~n~aa-needs~m~~e~~~~demic~~~cus-1~2548394 

Columnist 

Kemba Walker has read a book. You read that right: Walker, the University of Connecticut 
(UConn) star guard and NCAA Men’s Basketball National Champion, Walker has just admitted 

to finishing his first book "cover-to-cover," in an interview for Sports Illustrated. While for many 
that is in fact an achievement, for a junior in college who will be graduating this May, who 
undoubtedly should have read quite a few texts over the years, it is an embarrassmenL The 

incident once again illustrates the fantasy that is the life of a superstar Division I student- 
athlete. 

Ct~4~te~y ~ bigeast360.com 
The ideal student-athlete is one that magically balances his or her time between sports and 
academia, never missing a beat and never falling behind in either realm. They are meant to 

excel at everything they do and do it willingly, with a smile on their faces. Those lucky enough 
to earn scholarships for the sports they compete in are under even more pressure because their scholarships are only 
guaranteed for one year, meaning that if they lose their spot on the team they may not be able to complete their education. 
While I certainly admire the student-athletes who more than successfully manage both aspects of their lives, I am tired of the 
gag-rule the media has instituted on the academic standards of stars of Division I sports. 

Kemba Walker’s statements to Sports Illustrated marks a rare case of one of these athletes openly flaunting his indifference to 
academia. In the interview, Walker admitted that VVilliam C. Rhoden’s Forty Million Dollar Slaves: The Rise, Fall, and 
Redemption of the Black Athlete was the first book he ever read in its entirety. "That’s true," Walker said. "You can write that. It 
is the first book I’ve ever read." There’s nothing wrong with not finishing every book you read, or really even any book you read. 
But what I do take issue with is publicly flaunting it as if it is something of which you should be proud, especially when you know 
that as a college student you likely had quite a few books assigned. 

UConn’s men’s basketball team’s academic standards are an embarrassment and Walker’s attitude is a perfect picture of that. 

Despite being part of a prestigious and highly selective school, the team has one of the lowest graduation rates in the country 
at just 31 percent. That number compares to UConn’s general six-year graduation rates of 51 percent at its regional campuses 
and 78 percent at the Storrs campus where the team plays. The fact that nearly seven out of every 10 basketball players that 
step onto UConn’s court do not graduate is unacceptable. Arguments that the numbers are distorted because so many players 
turn pro before they graduate are just as intolerable. Seven out of every 10 UConn players do not turn pro every year, and 
before they are supposed to graduate; in fact, the number is likely closer to one. Similarly, the argument that the team is not 
responsible for the playeCs personal responsibilities, one of which is academic success, is just as wrong, since the player is 
encouraged to spend far more time playing basketball than studying. Faced with the prospect of losing his scholarship if he 

does not compete, and with the additional fact that he has practice and games all over the country all year, a player is forced to 
prioritize, leaving academics in the dust. 

Obviously this isn’t true for all student-athletes, but it seems to be more true now than ever for the faces of NCAA sports. 
Players such as Walker and former Auburn University quarterback Cam Newton represent an unsettling trend in college sports. 
We associate these stars with college sports, so why should we turn away if they don’t pull their weight in the classroom? The 
academic argument has always been used for college sports. Student-athletes aren’t paid because they get to receive a fine 
education for free. Athletics teaches time management so athletes are more likely to be successful academically and, as the 
NCAA official adverts suggest, are also more likely to graduate. The NCAA and schools actively promote the idea that sports 

and education go hand in hand. For many they do, but for some they don’t. The question is, why do we pretend like the latter 

isn’t true? 

Superstar athletes aren’t always appreciative of the academic opportunities given to them and their teams aren’t always helpful 



in making them understand the error of their ways. It’s a loaded statement but it’s also true. ESPN is always willing to run a 
report on an athlete that succeeds, against all odds, on the field and in the classroom. It’s a fantastic story and one that 
everyone wants to hear. But I feel it’s just as important for these reporters to break down the root causes of academic failure. 
VVhy does UConn only graduate 31 percent of its players? Why do some players not care about school? And finally, how does 
a schedule involving trips all over the country impact the academic performance of a team? These are questions we need to 

ask if we are to really understand what college sports are all about. 

Walker’s interview is a glimpse into a world that doesn’t treat academics with enough importance, but is still more than willing 
to pile praise onto itself for those that succeed, despite the odds. We need to understand how academics figure into the college 
superstar’s life, and we then need to have an honest discussion of what needs to be done so that other college juniors aren’t 
proud of having read just one book in their lives. 
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NCAA Adopts Lon~-Standing Knight Commission Proposal on Academic Threshold for 
Participation in Postseason Championships 

Today, the NCAA Division I Board of Directors adopted a policy requiring teams to meet an 
academic threshold to participate in any NCAA-sponsored championship or football bowl game. 
The threshold requires that teams be on track to graduate at least 50 percent of their players. 
This policy and threshold are consistent with recommendations the Knight Commission on 
Intercollegiate Athletics made in its 2001 and 2010 reports. 

William E. Kfiwan, co-chairman, Knight Commission on Intercollegiate Athletics and 
chancellor, University System of Maryland said, "I’m very pleased to hear that the NCAA Board 
of Directors took bold action today to adopt the academic threshold for postseason 
championships. I participated in the NCAA presidential retreat that occurred earlier this week, 
and was very encouraged by the presidential resolve to act more urgently on policies that are 
needed to restore integrity in college sports. I congratulate NCAA President Mark Emmert and 
NCAA Board Chair Judy Genshaft for their leadership at the retreat and with the Board’s action 
today." 

R. Gerald Turner, co-chairman, Knight Commission on Intercollegiate Athletics and president, 
Southern Methodist University, said, "The Knight Commission has consistently said that 
tournament slots, and the financial rewards that accompany them, should be reserved for teams 
that meet legitimate academic standards. It’s rewarding to see that our persistence has paid off. 
Student-athletes will ultimately benefit from a greater emphasis on academic achievement. 

I served on the 2001 Commission that initially advocated for this policy and former Knight 
Commission co-chairmen William Friday and Theodore Hesburgh deserve credit for their 
vision." 

In its 2001 report, A (Tall to Action: Reconnecting College Sports and Higher Education, the 
Knight Commission advocated that teams be required to graduate 50 percent of their players in 
order to be eligible for postseason play. 

In its June 2010 report, Restoring the Balance: Dollars, Values and the Furore of College 
Sports, the Commission reiterated this concept using the NCAA’s new academic metrics 
designed to predict graduation success of current teams based on retention and eligibility. In that 
report, the Commission recommended that eligibility for championships be determined at the 
start of each new academic year and conditioned upon teams achieving an Academic Progress 
Rate (APR) that predicts at least a 50 percent graduation rate. 

- more - 
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About the Knight Commission on Intercollegiate Athletics 
The Knight Commission on Intercollegiate Athletics was formed by the John S. and James L. Knight 

Foundation in October 1989 in response to more than a decade of highly visible scandals’ in college 

sports’. The goa! of the Commission was to promote a reform agenda that emphasized academic values in 

a c#mate in which commercialization of college sports often overshadowed the underlying goals of 

higher education. More information about the Commission’s histoo~ including prior reports can be found 

at www.KnightCommission, org. 

About the John S. and James L. Knight Foundation 
The John S. and James L. Knight Pbundation advances journalism in the digital age and invests’ in the 

vitality ojcommunities where the Knight brothers owned newspapers’. Knight Foundation Jbcuses on 

projects that promote informed and engaged communities and lead to transformational change. For 

more, visit 
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<lbroome@email.unc.edu>; Janie Hodge (hodge@clem~)n.edu); Richaxd D Carmichael (carmicha@wfu.edu); Robert Taggart 

<robert.mggart@be.edu>; Sue A~m Allen (sue.bidstrup@chbe.gatech.edu) 

FW: NY Times re unofficM visits 

Colleagues, 
I am t:orwarding an ardcle that came through the 1A FAR Board. See you all soon. 
Best, Martha 
l%’h~rthi~ Pu~:allaz, Ph.D. 
Executive Dir,:_~ctor 
Duke University Talent ~dendfication Program 
Professor, Department of Psychology 
:[12:]. West Main Street 
Durham, NC 27701 
Phone: 93.9-(;68--9108 Fax: 919-6@:¢.792~ 
(:i~mpus Box 90780 

F~m: Shannon, Brian [mailto:BR~N.SHANNON@gu.edu] 
Sent: Honday, October 03, 2011 11:10 AN 
To: Jo; crogers@mail.smu.edu; fegreen@troy.edu; fou~ner@buffalo.edu; ja~ood@buffalo.edu; jstrawley@ncaa.org; jthomas@nmsu.edu; ken casavant; pbates@umich.edu; 
Nartha Pu~llaz, Ph.D.; r.hatcher@tcu.edu; dschiess~er2@unl.edu; tstephens@spanpoR.rutgers.edu 
Subject: NY Times re unofficial visi~ 
Nee ~ttp://www.n~times.c~m/2~11/1~/~3/sp~rts/ncaaf~tba~/un~fficia~..v~sits..~n..ncaa..recrt~iti~g..draw..c~ncern..n~t.scrutit~y.~tr~? r=2&ref=sports 

Brian 



From: 

Sent: 

To: 

Subject: 

Attach: 

Anderson, Christopher <christopher-anderson@umlsa. edu> 

Tuesday, October 18, 2011 3:24 PM 

surverw@clemson.edu; mslozier@duke.edu; putallaz@duke.edu; slewis@fsu.edu; 
Perrewe, Pamela <pperrewe@cob.fsu.edu>; Boxill, Jeanette M 
<JMBOXILL@email.unc.edu>; Broome, Lissa L <lbroome@email.unc.edu>; 
cotterjf@wfu.edu; Albrecht, Jane <albrecht@wfu.edu> 

COIA SC Voting Results: Conference 

ACC.docx 



From: 

Sent: 

To: 

Cc: 

Subject: 

Attach: 

Bowen, Mike <mbowen@usf.edu> 

Thursday, December 6, 2012 3:58 PM 

walkerm@ecu.edu; mmchenry@uh.edu; brammer@marshall.edu; 
lpivnick@memphis.edu; jll@smu.edu; tim.rehner@usm.edu; stephen- 
rockwell@utulsa.edu; mevett@emich.edu; mcaldwell@csufresno.edu; 
RVCooney@hawaii.edu; dryfe@unr.edu; ross@unm.edu; wsnavely@mail, sdsu.edu; 
d.e.williams@tcu.edu; Teague, Gregory <teague@usf.edu>; emay@music.umass.edu; 
surverw@clemson.edu; mslozier@duke.edu; slewis@fsu.edu; Boxill, Jan 
<JMBOXILL@email.unc.edu>; hughes@wfu.edu; andrew.moiseff@uconn.edu; 
panayot@ece.rutgers.edu; joycet@illinois.edu; calloway@indiana.edu; richard- 
fumerton@uiowa.edu; kfbarald@umich.edu; powellj4@ath.msu.edu; cramer@umn.edu; 
p-arntson@northwestern.edu; daniel.7@osu.edu; drh@psu.edu; tyrerh@missouri.edu; 
clint.krehbiel@okstate.edu; friedman@mail.utexas.edu; aschair@berkeley.edu; 
mitchellr@u.library.arizona.edu; rkyr@uoregon.edu; Katharine.Hunter- 
Zaworski@oregonstate.edu; rknight@stanford.edu; astley@uw.edu; claussen@wsu.edu; 
cmidkiff@eng.ua.edu; preslab@auburn.edu; sshamp@uga.edu; ralbritt@olemiss.edu; 
mmillea@cobilan.msstate, edu; Nolan@mailbox. sc. edu; vanfara@utk, edu; 
david.a.weintraub@vanderbilt.edu; jzibluk@astate.edu; j oyce@uidaho.edu; 
smunsonm@nmsu.edu; senate.chair@sj su.edu; mcdaniel@fau.edu; 
rosalie_beck@baylor.edu; Richard.Miller@uc.edu; sayrs@ohio.edu; tkral@uark.edu; 
shannon, sumpter@unlv.edu 

silverman@law.arizona.edu; fabien@u.washington.edu; tjensen@walton.uark.edu; 
asweaney@fcs.uga.edu; jritchie@olemiss.edu; jheminwa@tennessee.edu; 
crutcc@auburn.eud; jomason@cba.ua.edu; putallaz@duke.edu; Broome, Lissa L 
<lbroome@email.unc. edu>; j affee@indiana, edu; mike-ohara@uiowa, edu; 
ander113@msu.edu; b-wessels@northwestern.edu; RubinL@missouri.edu; 
etgordon@mail.utexas.edu; sferimer@uh.edu; harlow@marshall.edu; greg- 
gardner@utulsa.edu; shaw@fau.edu; WMaloney@stanford.edu; 
D.Perkins@vanderbilt.edu; Nancy.Lough@unlv.edu; bryan.spangelo@unlv.edu; 
vickie.nunnemaker@oregonstate.edu; tomsch@umich.edu; Rose, Angela J 
<rose@marshall.edu>; swalagin@rci.rutgers.edu; michael.malec@bc.edu; 
zolaw@bc.edu; j oseph.kotarba@txstate.edu; Ernest May <secretary@senate.umass.edu>; 
Desmond.Fletcher@usm. edu 

COlA Meeting Schedule, February 1-3, 2013, to be held at the University of South 
Florida, Tampa 

COlA 2013 Meeting Schedule.docx 

Friends, 

This is to, again, announce the Coalition on Intercollegiate Athletics (COLA) Tenth Anniversary National Meeting, at the 

University of South Florida, Tampa, February 1-3, 2013. 

We have titled the meeting: "Expanding the Role of Faculty in the Governance of Intercollegiate Athletics at Both the 

National and Campus Levels". 

Representatives of COlA member institutions and others concerned about the future of intercollegiate athletics are 

invited to attend. Click http://blogs.comm.psu.edu/thecoia/?page id=255 for details and registration information. _A 

tentative meeting schedule is attached. We hope that this will assist as you make your plans to attend. 

Please note: The focus of the meeting will be a series of work sessions in which attendees will help to draft 
recommendations to the NCAA regarding what can be done to expand faculty participation in the governance of 
intercollegiate athletics at the national level, and to develop a "tool kit" that universities can use to improve the 
oversight of athletics - especially on academic matters - at the campus level. The NCAA is collaborating in the 



project, and Kevin Lennon (NCAA Vice President of Academic and Membership Affairs), Diane Dickman (Managing 

Director of Academic and Membership Affairs) and Jenn Fraser (Director of Academic and Membership Affairs) are 
confirmed participants, and others are expected to be announced soon. Representatives of partner organizations, 
including the Faculty Athletics Representatives Association, Knight Commission on Intercollegiate Athletics, and Drake 

Group, are also expected to participate. 

Given the nature of what we will do at the meeting, it is important that a representative(s) from each of our member, 

and other interested, institutions be there to provide input and perspective. 

HOTEL INFORMATION 

Embassy Suites Tampa - USF/Near Busch Gardens 
3705 Spectrum Boulevard 
Tampa, Florida, 33612 

Phone: 813-977-7066 
Rate: ~139.00/night 

http://embass¥suites3~hi~t~n~c~m/en/h~te~s/f~~rida/embass¥-suites-tampa-usf-near-busch-gardens- 

TPAFRES/index.html 

Holiday Inn & Suites, Near Busch Gardens-USF 

11310 North 30th Street 

Tampa, FL 33612 

Phone: 813-971-7690 

Fax: 813-972-5525 

Rate: ~89.00/night 

www.histampa.com 

Both hotels are very nice, feature complimentary warm breakfasts, and have on-call/regular shuttle service to the USF 
Lee Roy Selmon Athletics Center where we will meet. The Embassy Suites is located on the USF campus (although a bit 

of a walk to the meeting place), while the Holiday Inn & Suites is just off campus, but has an easy (3-5 minute) shuttle 
trip to the meeting place. 

When making reservations, please let the hotel know that you are attending the COlA Meeting. 

MEETING LOCATION 

The COlA meeting will be held at the Lee Roy Selmon Athletics Center on the campus of the University of South Florida, 
Tampa. 

Driving directions from 1-75: Get off at the Fowler Avenue exit and head west. Turn right on Bull Run Drive (MOSI will be 
on your left). Bull Run Drive will intersect with Elm and the Athletic Training Center is straight ahead to the left. 

Driving directions from 1-275: Get off at the Fowler Avenue exit and head east. The University is about three miles from 
275. Go past the main entrance to campus and then make a left at the next light (Bull Run Drive). Bull Run Drive will 

intersect with Elm and the Athletic Training Center is straight ahead to the left. 

We hope to see you there. 

Mike 
Michael G. Bowen, Ph.D., COlA Co-chair 
University of South Florida 

College of Business 

Department of Management & Organization 

4202 East Fowler Ave, BSN 3409 



Tampa, Florida 33620-5500 

813.974.1765 (0) 

mbowen@usf.edu 



10th Annual Meeting of the Coalition on Intercollegiate Athletics (COLA) 

"Expanding the Role of Faculty in the 6overnance of Intercollegiate Athletics at Both the National and Campus Levels" 

February 1-3, 2013 

The University of South Florida 

Tampa, Florida 

Lee Roy Selmon Athletics Center (LRS) 

Schedule of Events (tentative) 

Friday, February 1, 

Time                      Session                             Speaker(s)/Facilitator(s) 

COlA Steering Committee Meeting at USF College of 
1:00 - 4:00pm                                                         COlA Steering Committee 

Business Boardroom (BSN 220) 

4:00- 6:00pm Dinner on own 

6:30-7:00pm Welcoming reception: Big East Room (LRS) 

7:00 - 9:00pm 
Official welcome, Introductions, Meeting Overview 

and Kick-off Speaker 

John Nichols: COlA Co-Chair 

Mike Bowen: COlA Co-Chair 

Judy Genshaft: USF President 

Doug Woolard: USF Athletics Director 

Jenn Fraser: NCAA - Membership and Academic Affairs 

Diane Dickman: NCAA - Membership and Academic Affairs 

Wally Renfro (Speaker) NCAA Vice President and Chief Policy 

Advisor (now retired) 

Other(s) tbd 

8:00-10:00am 

lO:OOam - 12:00pm 

12:00 - l:00pm 

1:00 - 5:00pm 

5:00 - 6:30pm 

6:30 - 7:00pm 

7:00 - B:OOpm 

8:00 - 9:30pm 

Legal Issues facing Intercollegiate Athletics 

Working Session: Developing a best practices’ tool- 

kit for implementing the NCAA reform program 

within the governance structures of our universities 

Working Lunch 

Working Session : Developing best practices 

(continued) 

Dinner (place tbd) and break 

Information session 

Update from Partner Organizations 

Working Session and speakers 

Facilitators: COlA Steering Committee advisors/consultants 

Charlie Wilson (Ohio State) and Will Berry (Ole Miss) 

Panelists: 

NCAA staff member 

COlA Steering Committee members; Diane Dickman, Jenn Fraser, 

Kevin Lennon (and others?) NCAA; FARs; and other invited 

facilitators (need recommendations!) 

COlA Steering Committee members; Diane Dickman, Jenn 

Fraser, Kevin Lennon (and others?) NCAA; FARs; and other 

invited facilitators (need recommendations!) 

Clark Power: "Play Like a Champion.org" 

tbd: FAR groups, Knight Commission, Drake Commission, etc. 

John Carroll: Commentator on the state of Intercollegiate 

Athletics, is a former editor of the LA Times, Baltimore Sun, and 

other papers that won 15 Pulitzer Prizes under his leadership 

8:00 - 9:00am Working session reports COlA SC and NCAA leadership 

9:00 - 10:00am 
COlA/Faculty research opportunities with the NCAA Mike Miranda (Todd Petr and Tom Paskus??): NCAA Research 

team team for Academic Policy and Administration 

COlA at 10 years: past, present and future COlA Steering Committee and founding members, institutional 

10:00 - 12:00pm perspectives on our role in intercollegiate athletics partners, etc. 

at our universities 



Fl’om: 

Sent: 

To: 

Subject: 

Renner, Joy J <Joy Renner@med.unc.edu> 

Thursday, October 24, 2013 8:24 AM 

Broome, Lissa L <lbmome@emaJl.uuc.edu>; Cunningham, Bubba <bubbac@email.unc.edu> 

FW: [thea~g] croft miss Atlm~tic article 

From: Jay Smith [jaysmith@email.unc.edu] 
Sent: Wednesday, October 23, 2013 8:40 PM 
To: athletics reform group 
Subject: [thearg] can’t miss Atlantic article 

http://wwwtheat~antic.c~r~ma~azine/arch~ve/2~13/~/the-case-a~ainst-hi~h-sch~-sp~rts/3~9~A7/ 

-- You are currently subscribed to thearg as: JoyRenner@med.unc.edu To unsubscribe 
click here: http://lists.unc.edu/u?id 67643430.5e23cb330d016e15946b9e2dd66aSa0e&n T&I thear~&o 33763133. or send a blank email to leave-33763133- 
67643430.5 e23cb330d016el 5946b9e2dd66a 8a0e@listserv.unc.edu 



From: 

Sent: 

To: 

Subjet~: 

Clinton, Angi <Angi.Clinton@duke-energy.com> 

Monday, Februa~ 8, 2010 8:24 PM 

Broome, I,issa I, <|broome@email unc edu> 

Re: Database of Potential Directors - It’s Time to Ulxtate Your Profile 

Thanks Lissa...by the way you may hear from Cynthia Carlson..she is intrested the diversity initiative 

From: Lissa Broome <lbroome@email.unc.edu> 
To: Clinton, Angi; Gary W Wilhelm <gary_wilhelm@unc.edu> 
Sent: Non Feb 08 20:1:[:3:[ 20:[0 
Subject: Re: Database of Potential Directors - It’s Time to Update Your Profile 

Gary -- Can you please look into this and let Angi know the resolution? Thanks. 

Clinton, Angi wrote: 

I attempted to update my profile; but the system kicked me out ..... 

Frem: Director Diversib/Initiative [mailto:directordiversity@unc.edu] 
Sent; Thursday, January 2:[, 20:[0 :[2:00 PM 
To-" Clinton, Angi 
Subject," Database of Potential Directors - It’s Time to Update Your Profile 

This is your six-month reminder to review and update your information on the Director of Diversity Database. Companies that request searches appreciate 
current and complete information about director candidates. 

You may sign in at http://ddi.law.unc.edu/database/. 

UNC School of Law Center for Banking and Finance 
Director Diversity initiative 



FFom: 

Sent: 

To: 

Subject: 

Del Matlioli <~delmattioli@ft.nex~orklife.com~ 

Wednesday, April 7, 2010 9:46 PM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

RE: [directordiversityplus] Director Diversi~ Initafive Newsletter: Wednesday, April 07, 2010 

Good evening Lisa. Hope all ix well. Is there any scholarship availability for this year’s program? I did come for the last two years but am inquiring if you have any 

honorary scholarship available to attend this year. 

T~a~ks so ~T~uch 

Frera: UNC School of Law Director Diversity Initative [mailto:lbroome@email.unc.edu] 
Sent: Wednesday, April 07, 2010 12:01 PM 
To: Ctr for Banking and Finance 
Subject; [directordiversityplus] Director Diversity fNtative Newsletter: Wednesday, April 07, 2010 

remo,,ed by 
sender UNC 

Dive~si!,/ 

Wednesday, A~ril 07, 2010 

Apply for 5th Annual Program, Broadening Corporate Board Diversity: Earning a Board 

Seat, June 1, 2010 

This program will be held in Chapel Hill, NC at the Rizzo Conference Center on June 1, 2010. 
The course has been helpful to potential diverse board members in learning more about the 

path to becoming a corporate board member. Enrollment is limited to twenty-five, so please 

submit your application today. Appiy ~x>x,d 

Academic Conference: Board Diversity and Corporate Performance: Filling in the Gaps, 

April 16, 2010 

This conference brings together academics from around the country and from multiple 
disciplines to present papers on corporate board diversity. The conference will be held at the 

UNC School of Law from 7:45 a.m. to 4:30 p.m. and is sponsored by the UNC School of Law, 

the Duke Center on Law, Race and Politics, and Duke Energy. If you would like to attend 

(admission is free), please email Ussa Broome (ibroorne@emaii,u~-~c,edu) by Tuesday, April 13 
so we can provide you with parking directions. Kimberly Krawiec of Duke Law School and 

UNC School of Law colleagues John Conley and Lissa Broome will present their research 

based on a series of interviews they have conducted over the last several years with 

corporate board members, CEOs, and others about the impact of board diversity. The papers 
will be published in a 2011 issue of the North Carolina Law Review. 

New Survey Results In? Board Diversity at the 50 Largest Corporations in North Carolina 

The Director Diversity Initiative has just released the results of its second survey on board 
diversity of the 50 largest punic companies headquartered in North Carolina. As of 
September 30, 2009, 12.3% of the board members of the 50 largest NC public companies 
were female and 7.1% of the board members were minorities. These numbers are a slight 
increase from the last time we measured NC corporate board diversity three years ago. At 
that time, 11.2% of board members were female and 6% were minorities. Eleven of the fifty 
corporations still had no women or minorities on their boards. Sixteen companies had 25% 
or more female or minority board representation, including Reynolds American, which leads 
the pack with 50% female or minority board members. The 9_dl surwy may be sorted by 
company, company size, female diversity, and minority diversity. 

SEC’s Proxy Disclosure Enhancements Release Highlights Board Diversity Issues 

The SEC’s final rule on Proxy Discios~Jte EPhar~cemer~ts released on December 16, 2009, and 

effective on February 28, 2010 requires disclosure of "whether, and if so, how a nominating 
committee (or the board) considers diversity in connection with identifying and evaluating 

persons for consideration as nominees for a position on the board of directors." The SEC’s 

release further stated: "Although the amendments are not intended to steer behavior, 

diversity policy disclosure may also induce beneficial changes in board composition." The SEC 
noted that considering a "wider range of candidates" could "potentially improve board 

quality," and might also result in more independent boards. The release concluded, "in some 

companies a policy of increasing board diversity may also improve the board?s decision- 

making process by encouraging consideration of a broader range of views." All these quotes 

are taken fl’om page 80 of the Release. In addition, a commept letter submitted by UNC Law 
Professors Lissa Broome and Thomas Hazen on this subject was cited in footnote 193 of the 

Release. 

To subscribe to this newsletter, please visit the Oirecto[ Diversii:y Ipii:i:~[ive web.site and sign 
up to receive our updates. 





Broadening Corporate Board Diversity: Earning a Board Seat 
UNC School of Law Director Diversity Initiative 

May 26, 2009 

Agenda 

8:45 - 9:15 Registration, Continental Breakfast, aud Get to Know One Another 

Try to meet at least three people that you do not already know and who will not be in one of your 
breakout groups. 

9:15 - 9:30 Welcome, Introductions & Overview of Program Goals and Agenda - 

Welcome 
Introduce self (name, occupation, residence, fun fact not on bio) 
Overview of Program Goals and Agenda 

9:30 - 10:20 The Job of a Director, Skills Needed, and How to Develop Them 

What is the job of a director? 

Maj or functions performed by directors (Handout) 

How, if at all, does the j ob of a director of a start-up company differ? 

How, if at all, does the job of a director of a private company differ? 
What are the owners looking for in an independent director? 
How do you work with family-owned businesses to find directors? 

What skills should a director bring to the boardroom? 
General competencies 

¯ Professional leadership and excellence 
¯ Financial Literacy 
¯ Integrity and Judgment 

Specific competencies sought in particular searches 
Ability to understand the business and its risks 

What investment commitment is a director expected to make? 

How, if at all, does the job of a nonprofit director and the skill set of a nonprofit director differ? 

Time commitment necessary to serve 

What are the legal considerations in se~-v’ing as a director? 
¯ Duties of a director (due care, loyalty) 
¯ What constituencies does the director serve? 

o Shareholders 



o Other stakeholders (employees, community, etc.) 
Liability of a director 

Business judgment rule 
D&O Insurance 

What do you look for when you review D&O policies 
Indemnification 

What is corporate governance? Where can you learn about it? 
What new issues are emerging for boards as a result of the financial and economic crisis? 

¯ Increased time commitment 
¯ Opportunities - acquisitions, restructuring balance sheet, finding talent 

10:30 - 10:40 Break 

10:40 - 11:10 Break-out sessions - see Break-out group list and questions on back 

11:10 - 12:10 Realistic Approaches to Advancing Candidacy, including Role of Executive 
Search Firms 

Paths to becoming a corporate director 
Board experience matrix 

Success stories 

Manage expectations regarding board opportunities 

Do nonprofit boards translate into corporate board opportunities? 
¯ Join a few that are meaningful to you and excel 
¯ Establish relationships 

What networking and professional opportunities are helpful? 

Role of executive search firms 
What is important about the c.v. or resume? 

~ The Director’ s Resume 

Role ofNACD - RTP in assisting in searches 
Role of Triangle Board Connect (TBD) in assisting in searches for Triangle nonprofits, 
http ://www.triangleboardconnect. org 

How do startups find board members? 

How do family businesses/private companies find board members? 

How to identify and target nonprofit board opportunities 

{PAGE } 



Additional training programs 
¯ NACD Director’s College 
¯ North Carolina Bank Directors’ College 
¯ Other programs, https:iiddi.law.unc, eduiprogramsidefault, aspx 
¯ Mutual Fund Directors Forum, Susan Wyderco, Executive Director, 

http ://www.mfdf.com/ 
Successes, https:iiddi.law.unc.eduisuccessesidefault.aspx 

12:15 - 1:35 Lunch (walk to DuBose House) - Buffet lunch and sit at assigned break-out 
table and discuss questions on the back of the break-out list 

1:35 - 1:45 Bathroom Break and walk back from DuBose House 

{PAGE } 



1:45 - 2:10 Diverse directors in a non-diverse setting 

Board diversity 
¯ Fortune 100 based on Alliance for Board Diversity survey 
¯ 2006 numbers for top-50 NC-based public companies 

Fitting in and standing out 
Representing your gender, race, or ethnicity 
Additional duties and burdens 
Asking a question when you think everyone else understands 
Understand other members’ relationships with the company and each other 
Know when to speak up 

Establishing trust 

Value of diversity: the evidence 
¯ Fairness 
¯ Board performance 
¯ Corporate performance 
¯ Public relations and political ramifications 

Ongoing interview study of directors, CEOs, executive search firm personnel, regulators, 
institutional shareholders and shareholder activists 

Impact of diversity on board processes and corporate performance 

Beyond tokenism - Research regarding critical mass 

2:10 - 2:30 Evaluating companies and opportunities 

What questions to ask? 
¯ What does management expect and need from the board? 
¯ Behavioral job description - watchdogs or pilots? 
¯ Are questions by board members welcomed? 
¯ Does the board engage in a periodic self-assessment? 
¯ Permission to contact several former directors 
¯ Review of corporate governance documents 
¯ D & O insurance, indemnification 
¯ Others? 

How to respond to questions you are asked 

Visit the company and tour its facilities 

How to evaluate? 

{PAGE } 



Match be~Teen board’s culture and personal style 
Use of informal channels to get information 
Pending shareholder proposals 
Pending major structural changes, including mergers and acquisitions 

2:30 - 2:35 The Database of Potential Diverse Directors at UNC School of Law 

Additional training programs [if not discussed before lunch] 
¯ NACD Director’s College 
¯ North Carolina Bank Directors’ College 
¯ Mutual Fund Directors Forum, http:iimfdf.comi 
¯ Triangle Board Connect, http:iiv~,~,~.triangleboardconnect.org 
¯ Other programs, https://ddi.law.unc.edu/programs/default.aspx 
¯ Successes, https:iiddi.law.unc.eduisuccessesidefault.aspx 

Director Diversity Database, https:iiddi.law.unc.eduidatabaseilogin.aspx -- What is it? How can 
it help? 

¯ Director Diversity listserv, https:iiddi.law.unc.eduiupdatesidefault.aspx 
¯ NACD-RTP director registry 
¯ Triangle Board Connect (TBD), http://www.triangleboardconnect.org 
¯ Other net~vorks and databases 

® http:iiBoardrecruiting.com (NASDAQ) 

2:35 - 2:45 Break 

2:45 - 3:45 How to Read a Financial Report 
General discussion, questions from audience based on advance reading 
Case study of Unifi, Inc. 
The view from the audit committee - not just for financial experts 

3:45 Closing comments 

Establish a Linked In group? 
Take a few minutes and give us your thoughts on evaluation 

Can also return later or wait for email version 
Thank all the panelists and the participants 
Final questions? 

4:00 Adjourn 

{PAGE } 



Application Instructions 

Broadening Corporate Board Diversity: Earning aboard Seat 
Tuesday, June 1, 2010 

Rizzo Conference Center, Chapel Hill, NC 
Sponsored by the UNC School of Law Director Diversity Initiative 

1. Please: fill out the application form on the next page. For each question, write a one to 
two paragraph response. 

Please attach a current resume that includes: 
¯ Current job title and responsibilities 
¯ Significant prior employment 
¯ Educational background (college and graduate degrees and institutions) 
¯ Current or former service on boards of directors, including community and 

nonprofit organizations 
Other community involvement 

To submit your application, e-mail the completed application page and your resume as attachments 
to I,issa Broome, Director of Center for Banking and Finance at (lbroome@email.unc.edu. For 
questions, please call Professor Broome at (919) 962-7066. 

Applicants that submit their materials by May 5 will be notified by May 7 if their application has 
been accepted for enrollment. Those who submit their materials after May 7 will be notified within 
one week of the receipt of their application. 

Upon notification of enrollment, the registration fee of $195 must be paid to UNC School of Law 
to reserve your space. Please mail checks to: 

Professor Lissa L. Broome 
UNC School of Law 
CB # 3380, Van Hecke-Wettach Hall 
Chapel Hill, NC 27599-3380 



Broadening Corporate Board Diversity: Earning a Board Seat 

Tuesday, June 1, 2010 
Rizzo Conference Center 

Chapel Hill, NC 
Sponsored by the UNC School of Law Director Diversity Initiative 

Name: 

Firm/Company: 

Address: 

City, State: Zip: 

Daytime Phone: 

Email Address: 

Please state why you xvould like to attend this program. 

I have setwed on a variety of boards, including the North Carolina Museum of Life and Science’s 
Board of Directors, the board of the National Association of Securities Professionals, and Duke 
University School of Nursing’s Advisory Board, and I currently serve on the Board of Directors for 
The Applied Investment Management Program - UNC Kenan-Flagler School of Business and on 
the Board of Elders for the Covenant Presbyterian Church. Yet, I feel that this program would 
augment my past board experiences and help me in pursuing additional opportunities. I would also 
gain from the opportunity to meet felloxv professionals and learn from their experiences. 

List the values you believe you would bring to a board. Include specific competencies (e.g., finance, 
marketing, human resources) and other qualities (e.g., judgment, creativity). 

As the founder, President and CEO of a professional money management firm, I feel that I possess 
many of the necessarily qualities to contribute to a board. I have extensive investment experience, I 
manage a firm of over thirty people, and I understand the various issues and regulatory requirements 
that one encounters in running a business. As a small business-owner, I have had to deal with an 
array of management and business issues, and this has allowed me to develop many "soft skills" and 
tested my ability- to solve challenging problems. Thus, I believe that I have developed an awareness 
of the items and issues one would encounter as a board member and xvould be able to contribute in 
a meaningful way to the running of the particular entity. 



If you are accepted for enrollment, the program registration fee is $195. Please note: here if that 
amount is a hardship for you and why. We will notify you upon enrollment if you quali~7 for the 
reduced fee of $95. 

No hardship. 



Duke Energy Executive Profile 
Duke 
Energy® 

Sandra P. Meyer 
Senior Vice President - Power Delivery 
U.S. Franchised Electric and Gas 

Sandra Meyer is senior vice president of power delivery for Duke Energy. She 

leads the power delivery organization which encompasses the electric 

transmission and distribution systems of Duke Energy’s five-state service 

area, including North Carolina, South Carolina, Indiana, Ohio and Kentucky. 

She was named to her current position in December 2008. 

Since April 2006, Meyer served as president of Duke Energy Ohio and Duke 

Energy Kentucky. She led Duke Energy’s Ohio and Kentucky operations, 

serving approximately 690,000 customers in southwest Ohio and 

approximately 135,000 customers in six northern Kentucky counties. 

Meyer joined the company in 1976 as a junior accountant at Texas Eastern Corporation. After a series of 

promotions with Texas Eastern and its successor, PanEnergy, she was elected vice president and controller in 

1994 and named to the additional position of treasurer in 1996. Following Duke Energy’s merger with 

PanEnergy, Meyer served in financial leadership positions until she was named senior vice president of retail 

services in May 2001. Meyer was named group vice president of customer service, sales and marketing for 

Duke Power in 2003. In that role, she was responsible for the company’s retail and wholesale marketing and 

sales, economic development, and customer service operations. 

A native of Hobbs, N.M., Meyer earned a bachelor of science degree in accounting from Louisiana State 

University. She completed Harvard University’s Advanced Management Program. Meyer is a certified public 

accountant in North Carolina and Texas. 

Meyer is currently active in the community and serves on the boards of the Alzheimer’s Association of Western 

Carolinas, Southeast Electric Exchange and Association of Edison Illuminating Companies. She has also served 

in leadership roles on the boards of Cincinnati USA Regional Partnership, Bethesda Inc., United Way of Greater 

Cincinnati, Chapters of Financial Executives International, the Escape Family Resource Center in Houston and 

Advanced Energy Inc., in Raleigh, N.C. 

Meyer was born in 1954. She and her husband, Jerry, have two sons and one grandson. 

Duke Energy, one of the largest power companies in the United States, supplies and delivers electricity to 

approximately 4 million customers in the Carolinas and the Midwest. The company also distributes natural gas 

in Ohio and Kentucky. Its commercial power and international businesses operate diverse power generation 

assets in North America and Latin America, including a growing renewable energy portfolio. Headquartered in 

Charlotte, N.C., Duke Energy is a Fortune 500 company traded on the New York Stock Exchange under the 

symbol DUK. 

Duke Energy 

Corporate Headquarters 

526 South Church Street 

Char/otte, NC28202-1802 

704-594-6200 

www.duke-enefgy.com 

5/4/10 



Live Profile for Sandra P Meyer 

Employee Id: 200029 

Full Name: 

Title: 

Email: 

Phone Number: 

Reports To: 

Controlling Department: 

Department: 

Location: 

Service Date: 

Date Entered Job: 

Sandra P Meyer 

SVP Power Delivery 

Sandra.Meyer@duke-energy.com 

(704)382-8899 

James (Jim) L Turner (017361) 

41004-US Franch Elec & Gas 

41004-US Franch Elec & Gas 

093-DE Busn Svcs-Headquarters 

06/01/1976 

12/01/2008 

Executive leadership in field operations, regulatory and public policy, marketing, sales, 

accounting/SEC reporting, mergers and acquisitions, financing, risk management, and 
Career Summary: information systems. Many achievements in each area which resulted in improved profitability, 

market share, and relationships. 

Career Goals: Successfully lead a major portion of Duke Energy by delivering outstanding financial results, 
improving our reputation and developing employees. 
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Improved employee communications, established management 
12/01/2008 06/30/2009 

SVP, Power 
FE&G systems to oversee significant SmartGrid investment and 

Delivery 
common IT systems, reduced safety case rate by 24% 

Successfully influenced Ohio legislation and delivered resulting 3 
year rate plan for sizable returns on investment. Led settlement of 

04/02/2006 12/01/2008 Pres-Duke Energy CG&E ULH&P significant KY electric rate increase and OH gas rate increase, re- 

Ohio&Kentucky established solid community reputation, drove major increase in 
large customer satisfaction, attracted signifcant business to area 

(2nd in nation in 2007). 

Consistently achieved planned financial results in both retail and 
wholesale markets. Developed a streamlined organization 

GVP Customer Customer focused on the markets served. Improved mass market and large 

03/01/2003 03/31/2006 Srvc, Sales and Service,Sales business customer satisfaction resulting in top decile rankings for 
Mrktg & Mktg the first time in 4 years. Re-ignited company’s economic 

development efforts and met 2003-4 results, enabling long-term 
growth in markets served. 

Developed and executed detailed customer strategy to increase 

SVP Retail 
earnings and customer satisfaction. Achieved planned 

07/01/2001 02/28/2003 
Services 

Retail Services enrollments in fixed payment plan product to generate $5 million 
of ebit and launched business campaign with 40% of annual 

revenues contracted in first quarter. 

Strengthened corporate-wide control environment improving 

VP and Corporate Corporate 
relationship with Audit Committee of the Board, accelerated 

09/01/1999 06/30/2001 Controller 
Controller 

availability of financial results to Wall Street enhancing Duke’s 
reputation, and implemented complex accounting requirements 
for derivative activity. 

Established infrastructure for disaggregated generation, 

Vice President, 
Planning & 

transmission,distribution and retail business structures. 
07/01/1997 09/01/1999 Planning & 

Finance 
Strengthened competitive readiness of regulated businesses by 

Finance instituting profitability drivers. Implemented new financial system 
throughout $13 billion enterprise. 

09/01/1996 07/01/1997 PanEnergy Corp 
Oil, Gas or VP, Controller and 
Chemical Treasurer 

09/01/1993 08/31/1996 PanEnergy Corp 
Chemical 

VP, Controller 

06/01/1991 08/31/1993 Panhandle Eastern Corp. 
Chemical 

VP, Corporate Controller 

Co.                         Chemical          VP, Finance and Planning 

09/01/1988 05/31/1989 Texas Eastern Corp. 
Chemical 

VP, Corporate Controller 

06/01/1976 08/31/1988 Texas Eastern Corp. 
Oii~ ~S S~ 

Various 
Chemical 

............................................ ..................................... ................................................. ...................................................................... ................................... ........................ .... 
Unite6 kouisiana St Univ Bachelor’s ~e~ree (or Accountin~ 

06/0]/~ 976 Yes 
States Baton Nou~e equivalent) 

United 
Hamard Univ               Other                 Management            06/28/1995 Yes 

States 
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Certified Public Accountant N. Carolina and Texas 06/27/1979 

Charlotte Women in Business Achievement Award 06/01/2000 

Pinnacle Award Significant Turnaround in Customer Satisfaction Duke 05/01/2006 

Cincinnati Career Woman of Achievement YWCA 05/01/2008 
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Cincinnati United 
07/01/2007 11/30/2008 

Board Member, Successfully led major business component of 2007 
Way Chair Public Policy campaign fund 

Executive 
Cincinnati Regional 

01/01/2008 11/30/2008 
Committee, 

Partnership Ecomonic 
Development 

Charlotte Regional 
01/01/2005 12/31/2005 Board Member Vice chairand established new governance structure 

Partnership 

Charlotte Chamber 
Successfully led citywide campaign with all teams 

of Commerce 
Various meeting or exceeding goal for the first time. Participating 

on Search Committee for new Chamber Executive 

Financial Executives 
Regional VP, 

Increased membership and participation in meetings, 

Int’l 
president of local 

raised awareness of national issues 
chapters 

Advanced Energy Board Member and 
Developed green power program for North Carolina. 

Corp Secretary 
Serve as Secretary, the only officer from an investor 

owned utility. 

Launched new development effort and contributed to 
Board Member, 

Theatre Charlotte Finance Committee successful capital campaign. Introduced new subscribers 

to the theatre. 

DEC Audit 
Gained board confidence in control structure, fixed 

Committee 
Facilitator weaknesses in certain business units and increased 

performance level of external auditors. 

Expanded operations to satellite locations, 
PT&T Credit Union Board Member developeddiversified membership, evaluated and 

rejected merger 

Duke Business 
01/01/2004 Executive Sponsor 

Helped establish BWN and its support for local women in 
Women’s Network need 

As member of Finance Committee worked to help 

Child Care 
Board Member 

relocate agency to maximize current and future 

Resources, Inc. resources. Top 10% in fundraising among board 
members 

ESCAPE Family President & Board Hired new executive director, expanded programs, 

Resource Center Member developed new funding sources. 

Sharon United Finance Committee 
Instituted audit and budgeting procedures. Developed 

Methodist Church Chair 
ongoing communications plan to encourage giving. 
Recruited stewardship committee. 

Sharon United Previous president Led successful fundraiser to support local, national and 
Methodist Women and treasurer global missions to benefit women and children 

Served as one of three personal advisors for pastor in 
Foundry United Board of Trustees    church that tripled in size. Led successful stewardship 
MethodistChurch drive. Served on major capital campaign and obtained $2 

million in financing. 
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Managing challenging financial 
26 

Over the course of my career in finance I managed many significant issues 

~ssues successfully. 

Developed profitable new offerings for Carolina customers, delivered 
P&L accountability 7 wholesale income targets and captured significant earnings increases in 

Midwest 

Business turnaround, 
6 

Key participant in turnaround of Panhandle Eastern Pipeline Company and 
reorganization, or restructuring various contributions to industry restructuring 

Operational focus and 
1              Leading Power Delivery in 5 states during times of significant change 

accountability 

Developing and maintaining 
4 

Successfully led citywide campaign for Charlotte Chamber and developed 
critical external relationships solid relationships in Ohio and Kentucky 

Foreign cultures 5 
As Corporate Controller, worked closely with Duke’s international operations 

in the late ’80s and late ’90s 

Business Segment Executive & General 
Leader           Management 

Business Segment Business Development Any assignment which offers P&L accountability or operational focus would 

Leader provide the best developmental opportunity for me. 

Willingness to Relocate: Yes 

Location Desired: 

Willingness to Travel: Frequently (Several days perweek) 
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Accrued expense-s ............................................ 3,376 
[~ fcuvd ~w’c~me ........................................ t0,3{)5 

T(~,<d cu:uv~ ~ia~ili{k’s ............................... 19.282 

26,019 Tot:;:d l.iabitit{:es 

rcspe:ct~vcly ....................................... 8,210 
Retained ,eaa:~h~gs ................................................ ~ 9.538 

Te~.ai ~iabititi¢~ and sha~l~olders’ eq~i~y .................... 5,53,851 

$ 5,520 

4,853 

i4,092 
3,{)29 
1,�2i 

18,5,42 

7,t77 
3,845 

21,030 

?,~39,572 
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Liquidity - measure the ability of a company to meet 
its short term and long term obligations 

Efficiency- evaluates how well the company 
manages and employs its assets 

Profitability- shows how successful a company is in 
terms of generating returns or profits on the 
investment that it has made in the business. If a 
business is liquid and efficient, it should also be 
profitable. 

Connect° Impact. Grow, 



Current ratio expresses the "working capital" relationship 
of current assts available to meet the current obligations. 
Short=term creditors may prefer high ratio as it reduces 
their risk. Shareholders may prefer low so more assets 
are working to grow the business. 

Current Ratio = Current Assets 

Current Liabilities 

Apple Current Ratio = 36,265 

19,282 

Apple has $1.88 of current assts to meet $1.00 of its 
current liability. 

Connect° Impact, Grow, ncaCPA 



Ratio 

Quick ratio is a stringent test that indicates whether a firm has 
enough short-term assets to cover its immediate liabilities without 
selling off inventory, it expresses the true "working capital" 
relationship to meet the company’s current obligations. 

Quick Ratio= Current Assets minus Inventory 

Current Liabilities 

Apple Quick Ratio = 36,265 - 455 

19,282 

Apple has $1.86 of current assts to meet $1.00 of its 
current liability. 
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Debt to equity ratio measures how the company is leveraging its 
debt against the capital employed by its owners. If the liabilities 
exceed the net worth, then in that case, the creditors have more 
stake than the shareholders. 

Debt to Equity= Total Liabilities 

Shareholders’ Equity 

Apple Debt to Equity Ratio = 26,019 

27,832 

Apple has $.93 of debt and $1.00 in equity to meet this 
obligation. 
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Days Sales Outstanding shows both the average time it takes to 
turn the receivables into cash and the age in terms of days, of a 
company’s accounts receivable. 

Days Sales Outstanding = Total A/R x 360 days 

Total Sales 

Apple Days Sales Outstanding = 3,361 x 360 days 

36,537 

Apple takes approximately 33 days to convert its accounts 
receivable into cash. This means at an average their customers 
take 3 days beyond terms to pay. 
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Inventory Turnover Ratio indicates the number of times in which 
the company is able to move merchandise. A low turnover implies 
poor sales and excess inventory. A high ratio implies either strong 
sales or ineffective buying. High levels are unhealthy because 
they represent an investment with a rate of return of zero. 

Inventory Turnover Ratio = Cost of Goods Sold 

Average Inventory 

Apple Inventory Turnover = 23,397 

(455+509)/2 

Apple is able to rotate its inventory in sales 48.54 times in 
one fiscal year. (Dell = 45.50 for 2009) 
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AccruaLs to 

Accounts Payable to Sales gives an indication as to how much of 
the suppliers money does a company use in order to fund its 
sales. Higher the ratio means that the company is using its 
suppliers as a source of cheap financing. 

Accounts Payable to Sales = Accounts 
Payable 

Net Sales 

x 100 

Apple Accounts Payable to Sales = 5,601 

36,537 

X 100 

15.33% of Apple’s sales is being funded by its suppliers. 
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Profit Margin measures the percentage of profits earned per dollar 
of sales and thus is a measure of efficiency of the company. 

Profit Margin = Net Profit x 100 

Net Sales 

Apple Profit Margin= 5,601 

36,537 

X 100 

Apple makes .15 cents on every $1 of sale. 

Connect° Impact, Grow, 



Return on Assets measures the percentage of profits earned per 
dollar of asset and thus is a measure of efficiency of the company 
in generating profits on its assets. 

Return on Assets = Net Profit 

Total Assets 

x 100 

Apple Return on Assets = 5,601 

36,537 

X 100 

Apple makes 10.59% return on the assets that it employs 
in operations.         Connect° Impact, Grow, ~"~C~’~::~i4J 



Return on Equity measures the ability of the management of the 
company to generate adequate returns for the capital invested by 
the owners of a company. Generally, a return of 10% would be 
desirable to provided dividends to owners and have funds for 
future growth of the company, 

Return on Equity = Net Profit x 100 

Shareholder’s Equity 

Apple Return on Equity = 5,704 

27,832 

X 100 

Apple makes a 20.49% return on the capital invested by 

the owners of the CompanYcor~rlecto Impact, Grow, ~"~Cg[~}::~z4J~ 



~ A reference point is needed. To be meaningful most ratios 
must be compared to historical values of the same company, the 
company’s forecasts or ratios of similar companies. 

~Most ratios by themselves are not highly meaningful. They 
should be viewed as indicators, with several of them combined to 
paint a picture of the company’s situation. 

~Year-end values may not be representative. Certain account 
balances that are used to calculate ratios may increase or 
decrease at the end of a period. These changes can distort the 
ratio. 

~Ratios are subject to the limitations of accounting methods. 
Different accounting choices may result in significantly different 
ratio values. GAAP is made up of rules, and more rules because 
company’s found loopholes in the first rule! 



::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::: 
::EEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEEE: 



‘/ Understand how members of management 
define success in the Company 

,/Understand how key members of your 
organization are compensated and what 
drivers may impact components of the 
financial statements 

,/Understand what is happening in your 
industry 

Understand what is happening in the world 
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The Primary Objective of financial statements is to 
provide information that helps users make better 
decisions. 

Relevance -information must be capable of influencing 
decisions 

Reliability- information must be accurate, unbiased and 
verifiable 

Connect° Impact. Grow, 



A financial audit, or more appropriately, an audit of financial 
statements, is the examination of financial records and reports 
of a ~ or organization, in order to verify that the figures 
in the financial reports are relevant, accurate, and complete. 

The general purpose is for an independent party (the CPD, firm) 
to provide written assurance (the audit report) that financial 
reports are "fairly presented in conformity with generally 
accepted accour~tir~ principles." 

"Fairly" refers to the allowable tolerance that the 
financial statements are not materially misstated. 
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AUDITORS RIGNATIJRE 

Aud tor’s n~me and ~d[es~ 
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UNQUALIFIED The Company’s financial condition, position, and 
operations are fairly presented in the financial 
statements. 

QUALIFIED When one of two types of situations which do not 
comply with GAAP - will include an explanatory 
paragraph 

1) Single deviation from GAAP 
2) Limitation of scope 

ADVERSE Issued when auditor determines that the financial 
statements are materially misstated and, when 
considered as a whole, do not conform with GAAP 

DISCLAIMER 
OF OPINION 

Issued when the auditor could not form and 
consequently, refuses to present, an opinion on 
the financial statements (i.e. independence or 
going concern issue) 
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A sample audit committee charter from the IIA website: 

PURPOSE 
To assist the board of directors in fulfilling its oversight 
responsibilities for (1) the integrity of the company’s financial 
statements, (2) the company’s compliance with legal 
and regulatory requirements, (3) the independent auditor’s 
qualifications and independence, and (4) the 
performance of the company’s internal audit function and 
independent auditors. The audit committee will also prepare 
the report that regulatory rules require be included _~ 
in the company’s annual proxy statement. 
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SAS [ [ 2 Le  er 
Statement on Auditing Standards (SAS) 112: Communicating Internal 

Control Related Matters Identified in an Audit 

The standard contains the following unconditional requirements: 

1) The auditor must evaluate control deficiencies identified during the 
audit process and to determine whether they are either significant 
deficiencies or material weaknesses. 

2) The auditor must communicate, in writing, significant deficiencies and 
material weaknesses to the trustees. Continuing control deficiencies 
identified in prior audits must also be included in the current year SAS 112 
letter. The standard recommends issuing the letter with the financial 
statements, but permits a 60-day window within the release date. 
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A control deficiency, or combination of 
control deficiencies, that adversely affects 
the plan’s ability to initiate, authorize, record, 
process, or report financial data reliably in 
accordance with generally accepted 
accounting principles (GAAP) such that there 
is more than a remote likelihood that a 
financial statement misstatement will not be 
prevented or detected. 
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A significant deficiency, or combination of significant 
deficiencies, that results in more than a remote likelihood 
that a material financial statement misstatement will not be 
prevented or detected. 

To summarize, a significant deficiency could cause a 
financial statement misstatement but only a material 
weakness could cause a material financial statement 
misstatement. GAAP defines material as an amount that 
would affect the judgment of any individual relying on the 
financial data presented. Although not categorized as being 
material significant deficiencies should not be given less 
attention since the factors leading to a significant deficiency 
could eventually translate into material weakness m resulting 
in material financial statement errors. 
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Mandated reforms to: 

Enhance corporate responsibility 

Enhance financial disclosures 

Combat corporate and accounting fraud 

> Create the "Public Company Accounting 
Oversight Board" a.k.a. PCAOB to oversee 
the activities of the auditing profession 
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Investor Relations 
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Summary of Section 302 
Periodic statutory financial reports are to include certifications 
that: 
¯ The signing officers have reviewed the report 
¯ The report does not contain any material untrue statements or 
material omission or be considered misleading 
¯ The financial statements and related information fairly present 
the financial condition and the results in all material respects 
¯ The signing officers are responsible for internal controls and 
have evaluated these internal controls within the previous ninety 
days and have reported on their findings 
¯ A list of all deficiencies in the internal controls and information 
on any fraud that involves employees who are involved with 
internal activities 
¯ Any significant changes in internal controls or related factors 
that could have a negative impact on the internal controls 
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Summary of Section 401 
Financial statements are published by issuers are 
required to be accurate and presented in a manner that 
does not contain incorrect statements or admit to state 
material information. These financial statements shall also 
include all material off-balance sheet liabilities, obligations 
or transactions. The Commission was required to study 
and report on the extent of off-balance transactions 
resulting transparent reporting. The Commission is also 
required to determine whether generally accepted 
accounting principals or other regulations result in open 
and meaningful reporting by issuers. 
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Summary of Section 404 

Issuers are required to publish information in their annual 
reports concerning the scope and adequacy of the 
internal control structure and procedures for financial 
reporting. This statement shall also assess the 
effectiveness of such internal controls and procedures. 
The registered accounting firm shall, in the same report, 
attest to and report on the assessment on the 
effectiveness of the internal control structure and 
procedures for financial reporting. 
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Summary of Section 409 
Issuers are required to disclose to the public, on an 
urgent basis, information on material changes in their 
financial condition or operations. These disclosures are to 
be presented in terms that are easy to understand 
supported by trend and qualitative information of graphic 
presentations as appropriate. 
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Summary of Section 802 
This section imposes penalties of fines and/or up to 20 
years imprisonment for altering, destroying, mutilating, 
concealing, falsifying records, documents or tangible 
objects with the intent to obstruct, impede or influence a 
legal investigation. This section also imposes penalties of 
fines and/or imprisonment up to 10 years on any 
accountant who knowingly and willfully violates the 
requirements of maintenance of all audit or review papers 
for a period of 5 years 
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The reputation of a thousand 
years may be determined by 
conduct of one hour. 

,--Japanese 

the 

Proverb 
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THANK YOU FOR YOUR 
PARTICIPATION. 
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From: 

Sent: 

To: 

Subject: 

Farad Ali ~ymail.com~ 

Saturday, June 5, 2010 11:44 AM 

Broome, Lis~ L <lbroome@emad.unc.edu> 

Re: Broadening Corlx~rate Board DiversiF Follow-up 

Lisa Broome, 
Thank you for sending out this information. I have been au, ay on travel and just open the email. My information is correct except tile zip code on my address in 27702 

not 27720. Sorry for the delay in requesting this change. 

Have a wonderful weekend. Again, Thank yon for accepting me in the program. The information was excellent and the paNcipant were extremely helpful. 

Farad All 

--- On Thu, 6/3/10, Broome, Lissa L <lbroome(a)emaiL une. edu> wrote: 

From: Broome, I,issa L <lbroome@email.unc.edu> 
Subject: Broadening Colporate Board Diversity, Follow-up 

Date: Thursday, June 3, 2010, 8:30 PM 

Friends 

Thanks so much for joining us on Tuesday for the fifth annual Broadening Corporate Board DiversiU Progra~n. In case you didn’t catch it, yon may iuterested 

in the link to the transcript of Leoneda Inge’s story on Vv~NC-FM, 

http://wunc.org/progra~ns/news/aadio- axchive- 2/Nli0602.mp3/view. 

I just wanted to recap our follow-up items: 

Please review your bio (attached)and send me any corrections or additions bythe end of the day tomorrow. I plan to circulate this final version to the 

executive recruiters I know. If you do not want your name circulated in this manner, please let me know. 

An electronicversionoftheeva]uationformisattached. Ifyouhave notalready submitted your evaluation, plea~se fa~x(u~ the fi~x number in my signature 

line) or email it to Conrad Bortz, cbor~@email.unc.edu 

I will ask Conrad to enter each of your emails into our email update listserv. We send out only six messages a year tops. If you do not want to be added, 

please let me know. 

~ Please register for inclusion on our diverse director databa~, https:i/ddi.law.unc.edtr/databaseilogin.aspx. You may recall that I suggested you try to 

reduce your resume to 2-3 pages. You can register now and then replace your resume later if that is more convenient. I’d rather get you in the system now 

while this is on your mind, but also consider refining your resume in tile light of the comments you heead on Tuesday. If you have ti~ne to do that now great! 

While you’re on the web, please check out our successes, https://ddi.law.unc.edu/snccesses/default.aspx. I would love nothing more than to be able to 

add your picture and short bio to this page. If, following this program, yon receive a public company board seat, a significant nonprofit board seat, or a 

governmeut commission or board seat, please let me know so we can feature your success and bask in yonr reflected glory. 

All the best, 

Lissa 
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Showcasing: The Positive Spin 

What do companies signal when they showcase female and minority members of 

their corporate boards? Not necessarily more, say Patrick Shin and Mitu Gulati, than 

that they understand that diversity is a socially significant issue, and that they can attract 

members of the showcased individual’s minority group against whom they are then 

probably disinclined to discriminate.1 These are not insignificant matters to showcase, 

but Shin’s and Gulati’s emphasis is not on how much is reliably signaled by the 

showcasing of women and minority appointments, but on how #tile. Thus, they argue 

that showcasing is not a reliable signal that the company has achieved diversity, or even 

that it has a commitment to achieving it. Showcasing does not support these stronger 

messages because it is too cheap and easy, in relation to the more genuine, hard-to-pin- 

down condition of diversity and nondiscrimination. Since token board appointments can 

mimic a deeper commitment to diversity, Shin and Gulati conclude that they predict little 

about whether a company has made that commitment.2 

Showcasing may not warrant as much credit to the companies who engage in it as 

they may hope for, but does it do any harm? Yes, say Shin and Gulati. Showcasing 

women and minorities for their value as signals treats them "prized troph[ies]" or 

"passive emblems.’’3 This treatment is dehumanizing and "corrosive to their status in the 

1 Patrick Shin & Mitu Gulati, Showcasing Diversity, __ N.C.L. Rev. __ 

2 Id. at [pp. 7-8, 23]. 

3 Id. at [p. 29]. 

(2010) [p. 27 of July 1 draft] 
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organizational community."4 It also reinforces stereotypes that ~vomen and minorities 

lack merit for top-level corporate positions.5 

Shin and Gulati are careful to say that their concerns are not about showcasing per 

se, but rather about showcasing for the purpose of signaling a commitment to diversity,6 

which they believe "implies a morally offensive way of thinking about the value of 

diversity-oriented hiring or promotional practices2’7 Accordingly, I will restrict my 

comments to this single, limited matter: ~vhether it is acceptable or appropriate for 

companies to showcase female and minority board appointments for signaling purposes. 

In doing so, I will focus on the shinier side of the showcasing coin~ My more optimistic 

spin derives from the potential for sho~vcasing to strengthen a positive societal vie~v of 

diversity. Companies seek to let others know about its diversity achievements because 

they believe that others view diversity favorably and thus will think well of them as a 

result. I suggest that sho~vcasing not only exploits this favorable view- of diversity, but 

also helps to perpetuate it. 

The positive case for showcasing recognizes that diversity is valued, in very 

significant part, for its expressive function. While some researchers have concluded that 

race and gender make a difference in how groups performs and others have argued that 

the presence of women and minorities can help "debias" the workplace9 and provide role 

4 Id. 
5 Id. at [p. 30]. 

6Id. at [pp. 5, 28-2-9, 31-32, 41]. 
7 Id. at [p. 32]. 

~ See, e.g., Samuel R. Sommers, On Racial Diversity and Gronp Decision Making: Identil~ing Mlfltiple 
Effects of Racial Composition on July Deliberations, 90 J. PersonaliU & Soc. Psychol. 597, 608-619 
(2006) (juries); Karen A. Jehn et al., Why Differences Make a Difference: A Field Study of Diversity, 
Conflict, and Performance in Workgroups, 44 Admin. Sci. Q. 741 (1999) (workgroups); see generally 
Katherine Y. Williams & Charles A. O’Reilly III, Demography and DiversiU in Organizations: A Review 
of 40 Years of Research, 20 Res. Organizational Behav. 77 (1998) 
9 Jolls and Stmstein; Kang 
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models for other women and minorities,~° research on the effects of women and minority 

appointments to corporate boards has been inconclusive, as some of the papers for this 

symposium note.~ At the same time, as Patrick Shin has discussed in prior work, there 

remains a broad social consensus that diversity is a good thing, at least in particular 

contexts such as employment, education and corporate governance,lz This consensus is 

reflected at this symposium on corporate board diversity, where the question is not 

whether appointment of ~vomen and minorities to corporate boards is justified, but rather 

on what grounds the case for board diversity can be most credibly based.13 Since people’s 

attachment to diversity appears to transcend the instrumental justifications for diversity, 

Shin has suggested that people value diversity for non-instrumental reasons. Among the 

most compelling of these reasons is that diversity is constitutive of"certain ideal of 

human interaction and society."14 This ideal encompasses a "commitment to social 

equality and justice."~s For those holding this ideal, diversity in high-level positions fits 

10 Role model cite 
11 2- See, e.g., Lissa Broome, Kimberly Krawiec, John Conley, ., N.C.L. Rev.    (2010) (reviewing 
the studies and concluding that the impact of women and minorities on corporate boards has not been 
determined); Tom R. Tyler & Jennifer K. Brooke, Board Diversity and Corporate Performance, __ N.C.L. 
Rev. __ (2010)[p. 3] (reporting studies tlrat have found positive links between diversity and business 
outcomes, and studies that don’t, and highlighting the importance of institutional context); John Darley, 
James Fanto, and Larry Solan, Board Diversity, __ N.C.L. Rev. __ (2010 (empirical studies to date have 
not supported "the case l~br board diversity on shareholder value grounds); Frank Dobbin & Jiwook Jtmg, 
Corporate Board Gender Diversity and Stock Performance: The Competence Gap or Institutional Investor 
Bias?, __ N.C.L. Rev. __ 2010) (finding that corporate board gender diversity does not affect firm 
profitabilit-y, but does positively affect stock value, probably because of institulional investor pro-gender 
bias). See also Lisa M. Faiffax, Board Diversity Revisited: New Rationale, Same Old Story?, __ N.C.L. 
Rev. __ (2010) (there arc instances in which board diversily and financial performance are linked, and 
others in which they arc not:- p. 2 of original draft); Broome, Krawiec & Conley, supra (interviews of 45 
board members failed to yield many examples of women and minorities bringing different considerations to 
bear on board deliberation, or otherwise making a difference). 
12 Shin, supra nolo __, at 1190. 
13 See, e.g., Fairfax, supra note __; Darley, Fanto & Solan, supra note __; Sting Htfi Kim, The Diversity 

Double Standard, __ N.C.L. Rcv. __ (2010). 
14 Shin, snpra note __, at 1200. 
1~ Id. See also Shin & Gulati, supra note __, at [pp. 4-5]. 
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the political or emotional vision of the kind of society in which they want to live. 16 To 

mark progress toward this vision, people crave proof that women and minorities can 

succeed in this society. Seeing proof of that progress, in turn, helps them to continue to 

believe in its possibility and thus be more committed to it. 

As many others have obsew’ed, this visible "proof" of the success of some women 

and minorities can be self-deluding, obscuring the deeper, less diverse reality of a society 

stratified by race and gender. We are not likely to achieve race and gender equality if~ve 

fool ourselves into thinking we already have it. 17 And yet, as we think pragmatically 

about how to achieve a more genuinely diverse and inclusive society, it is not clear either 

that sho~vcasing for signaling purposes is the risk factor that Shin and Gulati say it is, or 

that an alternative, more negative view of showcasing is any better. Showcasing 

acknowledges that diversity has value, and helps to build the will to continue to value it. 

In contrast, a cynical vie~v about showcasing may ~veaken people’s sense that diversity is 

valuable and worth striving toward. This comment underlines the positive side of 

showcasing for signaling purposes, and why the positive matters. 

1. The Case for Showcasing 

Shin and Gulati offer a plausible account: showcasing is misleading as a signal of 

a genuine commitment to diversity, and has hidden costs to members of the very groups 

that appear to be benefitted. The account does not do justice, however, to the intangible, 

positive benefits of showcasing. It not only leaves out important, affirmative aspects of 

16 Patrick Shin develops this point, as well. See id. 
17 See, e.g., Ralph Richard Banks & Richard Thompson Ford, (How) Does Unconscious Bias Matter?: 

Law, Politics, and Racial InequaliU, 58 Emou L.J. 1053 (2009) (opposing ~bcns on unconscious bias 
because it deludes people into thinking that conscious racism has disappeared, which it has not).; chalres 
Lawrence, __. 
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the practice, but it also reflects a cynicism that has the potential to weaken the diversity 

ideal it seeks to uphold. Shin and Gulati criticize showcasing motivated by a desire to 

signal because it "undercuts the basic premi se that animates the evidential view of the 

value of diversity."18 Ironically, their thesis that signaling is corrupting has a self- 

prophesizing quality to it that may have the more serious negative effect. 

Thi s section examines the positive benefits neglected in the Shin/Gulati account~ 

I argue that expression matters. The expression of positive views about a subject has the 

potential to reinforce those positive views both among those who express these views and 

their audience. Showcasing expresses a pro-diversity point of view, and thereby, under 

the right conditions, reinforces a pro-diversity view-. Showcasing is also an action that 

also presumes the principles upon it is based, thereby further reinforcing those same 

principles. 

a. Expression Matters. On one level, Shin and Gulati concern appear to be 

concerned that some people will mistakenly overread the signal sent by companies when 

they showcase women and minority board appointments, and thereby attribute more 

credit for it to those companies than they deserve. One could hardly expect othe~vise. 

By definition, showcasing is am advertising or public relations function, through which 

companies portray themselves or their products in as good a light as they reasonably can 

in order to establish their brand and enhance their reputation. Like other forms of 

advertising, "puffing" is tolerated, particularly with respect to matters that are highly 

subjective and not disprovable. Shin and Gulati point out that the concept of diversity is 

indeterminate, contextual, and subjective. For this reason, a company that makes 

diversity appointments perceives itself to be committed to diversity, according to its own 

1~ Shin & Gulati, supra note _~ at [p. 30]. 
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(probably vague and indeterminate) understanding of that term. Moreover, if diversity is 

as indefinable as Shin and Gulati say, there is little meaningful sense in which a company 

can be said to take more credit than it deserves when it draws attention to its women and 

minority board members. 

The deeper anxiety by Shin and Gulati is that, in using individual diversity 

appointments to send any message about their diversity commitments - true or false -, 

companies treat those individuals like "prized troph[ies]".~9 This concern, notably, is as 

serious when companies are actually committed to diversity (in some meaningful, hard- 

to-define sense), as when they are not. In either case, the diversity "beneficiaries" are 

used as things, rather than respected as individuals of value in their own right. 

My more positive view of showcasing also does not depend upon the extent of a 

company’s actual commitment to diversity. This view, too, recognizes that companies 

may engage in showcasing for its publicity value, and that when they do so, they are 

likely to exaggerate both their achievements and their commitment to future measures. 

However, where Shin and Gulati assume that showcasing undermines accomplishment of 

a deeper or more genuine diversity, I see showcasing as a potentially constructive 

practice that puts the authority and influence of the company behind a positive, pro- 

diversity message. A company is understood to act in its own interests, and will 

showcase only those actions it thinks puts it in a good light. By showing off its diversity 

appointments, a company aligns the company with, and puts its reputation behind, that 

positive value. In this way, showcasing can affirm the value of diversity, even when the 

actual commitment to diversity is less than what is reliably signaled. 

Shin & Gulati, supra note __, at [p. 29]. 
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The enhancement of people’s positive attitudes and commitment toward diversity 

is critical to their willingness and ability to avoid the kinds of discrimination that are now 

most common in this society. Advancing any societal goal, of course, is made easier by 

people’s commitment to that goal. 

behavioral spheres than in others. 

Buy-in, however, is more important in some 

The state through its laws and its enforcement powers 

is moderately successful in deterring most employees from embezzling, most companies 

from engaging in practices that constrain trade, and most individuals from driving 

recklessly or stealing from each other, even when the people involved would engage in 

those behaviors if they could get away with it. In contrast, it is difficult for the state to 

force adults to be good parents, unless they are otherwise motivated to do so. The state 

can require the financial support of children and provisions for their education, and it can 

prohibit the worst forms of child abuse and neglect. But it cannot compel many things 

that would benefit their children, like good discipline, moral guidance, intellectual 

stimulation, and the love and nurturing that children require. For these more indefinable, 

open-ended activities, the state is largely dependent upon community norms and the 

internal commitment of parents. 

Like effective parenting, diversity is difficult ideal to define, monitor, and legally 

mandate. Its achievement thereby depends upon positive social norms and people’s 

volunta~" and internalized commitment to those norms. Discrimination rarely occurs as 

explicitly and blatantly as it did in cases litigated in the 1970s.2° Today, it more often 

takes the form of stereotyped-based processing errors that are not easy to discern, even by 

those who make those errors. For example, people tend to form initial impressions of 

others based on unconscious stereotypes about them, and then unconsciously remember, 

20 See, e.g., Griggs v. Duke Power Co., 401 U.S. 424 (1971); [add other eaxly cases] 
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organize, and evaluate subsequent information based on these same biased impressions. 

They believe their evaluations are obj ective, even when their unconscious biases have 

infected their evaluative judgments.21 Discrimination also takes the form of various types 

of involuntary behaviors, like lack of eye contact and warmth, tensing of facial muscles, 

increased blinking, anxious voice tone, and the maintenance of physical distance and 

formality.22 These responses, too, are usually unconscious and unintended by the 

discriminator, even as they negatively affect the working conditions of members of some 

groups and their ability to perform their j obs.23 

As I have written elsewhere,24 laws and employment policies can deter 

supervisors from blatantly treating women and minorities worse than other employees 

and they can protect employees from the most egregious forms of harassment based on 

sex or race. Laws alone, however, are not very effective, however, in curtailing 

discriminatory behaviors that are not understood as discriminatory by those who engage 

in them; to the contrary, laws and coercive workplace policies sometimes reinforce the 

attitudes and processes that cause implicit bias, and thus make it worse. To address these 

more elusive behaviors, people must seek to be attuned to their own biases, and they must 

21 Linda Hamilton Krieger, The Content of Our Categories: A Cognitive Bias Approach to Discrimination 

and Equal Employment Opportunity, 47 Start. L. Rev. 1161, 1167, 1209, 1213 (1995). 
22 See Jennifer Crocker et al., Social Stigma, in Handbook of Social Psychology 504, 513 (Daniel T. Gilbert 

et al. eds. 4al ed. 1998); John F. Dovidio et al., Implicit and Explicit Prejudice and Interracial Interaction, 82 
J. Personality & Soc. Psychol. 62, 63 (2002); Susan T. Fiskc, Wtmt We Know About the Problem of the 
Century: Lessons from Social Science in the Law, and Back, in Handbook of Employment Discrimination 
Research: Rights and Realities, 59, 60, 63 (Laura Beth Nielsen & Robert L. Nelson eds. 2005). 
23 See Carl O. Word, The Nonverbal Mediation of Self-Fulfilling Prophecies in Interracial Interaction, 10 J. 

Exper. Soc. Psychol. 109, 119 (1974) (negative nonverbal behaviors produce poorer performance in job 
interview setting among both whites and blacks); Claude M. Steele & Joshua Aronson, Stereotype Threat 
and the Intellectual Test Peffornmnce of African Americans, 69 J. Personality & Soc. Psychol. 797, 
8050806 (1995) (subtle cues that remind ethnic minority students of their stigmatized status undermines 
achievement on academic tests). 
24 Katlmrine T. Bartlett, Making Good on Good Intentions: The Critical Role of Motivation in Reducing 

Implicit Workplace Discrimination, 95 Va. L. Rev. 1893 (2009). 
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care about not acting on those biases even when they know when won’t get caught if they 

do.25 

The appointment of women and minorities to positions of influence facilitates the 

internalization of these nondiscrimination and diversity values. Research in a variety of 

settings suggests that the presence of female and minority leadership positions reduces 

implicit bias.26 It helps dispel the assumption that women and minorities are not 

sufficiently qualified to take on leadership roles, and it redefines expectations for whom 

people expect to see in leadership roles. To have this positive effect it is necessau, to be 

sure, to overcome the force of a phenomenon sometimes referred to as "prototype 

subgrouping," whereby people view successful women and minorities as exceptions to 

the general rule (that white men are more competent than others) rather than as a reason 

to modify race or gender stereotypes they hold.27 Showcasing, however, helps to bring 

the kind of positive attention to diversity appointments that addresses this phenomenon 

constructively - all the more so if the company can demonstrate that the appointees are 

not singular outliers, but rather part of a broader commitment to a culture in which 

25 Id. 
26 For examples of research suggesting this proposition, see Nilanjana Dasgupta & Shaki Asgari, Seeing is 

Believing: Exposure to Counterstereotypic Women Leaders and Its Effect on the Malleability of Automatic 
Gender Stereotyping, 40 J. Experimemal Soc. Psychol. 642,653-54 (2004) (women who attended women’s 
colleges where they had frequent contact with women :faculty showed less automatic bias after one year 
than those who attended coeducational institutions where the contact with women leaders was relatively 
less frequent); M. Elizabeth Tidball et al., Taking Women Seriously: Lessons and Legacies :for Educating 
the Majority (1999) (finding a strong link between :frequency of counterstereot-ypic female role models on 
campus and the students’ commitment to counterstereotypic careers); Nilanjana Dasgupta & Anthony G. 
Greenwald, On the Malleabilit-y of Automatic Attitudes: Combating Autonmtic Prejudice With Inmges of 
Admired and Disliked Individuals, 81 J. Personalit-y & Soc. Psychol. 800 (2001) (exposure to Black leaders 
resulted in lower scores :for implicit bias in comparison with control subjects). One recent study links the 
rising prominence of now-President Barak Obama during his presidential campaign to a significant 
decrease in implicit bias against Black.s E. Ashby Plant, The Obama Effect: Decreasing hnplicit Prejudice 
and Stereotyping, 45 J. Experimental Psychol. 961 (2009) 
27 Prototype subgrouping is explained in Miles Hewstone, Contact and Categorization: Social 

Psychological Intervention o Change Intergroup Relations, in Stereotypes and Stereotyping 323, 338-41 (C. 
Neil Macrae et al. eds. 1996). 
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women and minorities succeed. The higher the position28 and the more examples people 

can easily retrieve of competent women and minorities in positions of authority29 - to 

which, again, showcasing can help draw attention - the more effective these 

counterstereotypes are likely to be in weakening the stereotypes that such positions are 

beyond the ability of most women and minorities.3° 

A factor especially important to how people process and internalize information 

about women and minorities is the perceived norms of others around them. A series of 

studies from the University of Maryland suggest that subtle cues about peer racial 

attitudes influence the attitudes of others, who unconsciously come to see those attitudes 

as their own.31 This research studied college students, who were influenced in their views 

about race and gender even by other students they did not know, in contexts in which 

they were unlikely to meet again)2 On the basis of these studies, one would expect the 

beliefs and attitudes of company leaders, including workplace supervisors, officers, and 

:s One study, for example, links the rising prominence of now-President Barak Obama during his 

presidential campaign with a significant decrease in implicit bias against Blacks. E. Ashby Plant, The 
Obama Effect: Decreasing Implicit Prejudice and Stereotyping, 45 J. Experimental Psychol. 961 (2009). 
:9 Repeated exposure increases "construct accessibility," which enables the counterstereotypes to actually 

alter stereotypes. See E. Tory Higgins & Gillian King, Accessibility of Social constructs: Information- 
Processing Consequences of Individnal and Contextnal Variability, in Personality, Cognition, and Social 
Interaction 69, 71 (Nancy Cantor & Jolm Kihlstrom eds. 1981); Thomas K. Srull & Robert Wyer, Jr., 
CategolT Accessibility and Social Perception: Some Implications for the Study of Person Memo~7 and 
Interpersonal Judgmems, 38 J. Personality & Soc. Psychol. 841 (1981). 
3o Direct contact between these women and minorities also, under the right conditions, will help to break 

down barriers and reduce stereotypes. See BartlelL supra note __, at 1953-1955 (citing studies); Thomas F. 
Pettigrew & Linda R. Troop, Allport’s Intergroup Contact Hypothesis: Its Histo~ and Influence, in On the 
Nature of Prejudice: Fifty Years After Allport 265 (John F. Dovidio et al. eds. 2005) (reviewing studies 
updating Gordon Allport’s "contact hypothesis"); see also Christine Jolls & Cass R. Sunstein, The La~v of 
Implicit Bias, 94 Cal. L. Rev. 969 (2006) (arguing, on the basis of the empirical studies, that implicit bias 
will be reduced as workers have more contact with people whom previously stereotyped). 
31 This research is reporled in Charles Stangor et al., Changing Racial Beliel~ by Providing Consensus 

Information, 27 Personality & Soc. Psychol. Bull. 486 (2001); Gretchen B. Sechrist & Charles Stangor, 
Perceived Consensus Influences Intergroup Behavior and Stereotype Accessibility, 80 J. Personality & Soc. 
Psychol. 645 (2001). 
3z Among the relevant studies, see Stangor et al., supra note __; Sechrist & Stangor, supra note __; Fletcher 
A. Blanchard et al., Condemning and Condoning Racism: A Social Context Approach to Interracial 
Settings, 79 Applied Psychol. 993 (1994); Fletcher A. Blanchard et al., Reducing the Expression of Racial 
Prejudice, 2 Psychol. Sci. 101 (1991). 
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other top-level personnel, to be influential with respect to the norms people absorb and 

make their own in the workplace. Many studies, in fact, document strong, positive 

associations between successful diversity strategies and support for these strategies by 

top management.33 The perceived beliefs of leaders influence the beliefs of those they 

lead, up and down the corporate ladder. Indeed, there is some evidence that awareness of 

race and gender issues by the leadership of an organization is a better predictor of 

diversity success in the organization than a number other possible factors, including the 

race or sex of the leader.34 

There is, though, this catch: for showcasing to reinforce a positive view of 

diversity requires a positive view of diversity on which to build. If the positive baseline 

is firm, it is not necessarily weakened by violations of it. When a company that claims 

attachment to diversity does not appear to live by that commitment, the company itself 

will likely suffer reputational damage, but so long diversity is perceived as a positive 

ideal, the damage will serve to reinforce, rather than undermine, the ideal of diversity that 

33 See, e.g., Frank Dobbin & Alexandra Kalev, The Architecture of Inclusion: Evidence From Corporate 

Diversity Programs, 30 Harv. J.L. & Gender 279, 295 (2007) (committed leadership, where women and 
minorities make it to the top ten executive positions, is clearly important in the corporate world"); David 
W. Johnson & Roger T. Johnson, The Three Cs of Reducing Prejudice and Discrimination, in Reducing 
Prejudice and Discrimination 239, 249 (Stuart Oskamp ed., 2000) (without strong leadership, positive 
effects of comact between members of different groups is negated); Sara Rynes & Benson Rosen, A Field 
Survey of Factors Affecting the Adoptions and Perceived Success of Diversity Training, 48 Personnel 
Psychol. 247 (1995); E. Holly Buttner, The Influence of Organizational Diversity Orientation and Leader 
Attitude on Diversity Activities, 18 J. Managerial Issues 356 (2006); see also Dobbin & Kalev, supra at 294 
(concluding that diverse corporate leadership at "the top increases diversity through the company). 
34 See, e.g., Frank Linnehan et al., The Importance of Ethnic Identity to Attitudes, Norms, and Behavioral 

Intentions Toward Diversity, 62 Academy of Management Best Papers Proceedings D 1 (2002) (racial 
attitudes predict behavioral intentions and implementation of diversity activities); Alison M. Konrad & 
Frank Linnehan, Formalized HRM Structures: Coordinating Equal Employment Opportunity or Concealing 
Organizational Practices? 38 Academy Management J. 787, 809 (1995) (top managers’ attitudes significant 
predictors of effective equal opportunity efforts); Sara Rynes & Benson, A Field Survey of Factors 
Affecting the Adoption and Perceived Success of Diversity Training, 48 Personnel Psychol. 247, 263 
(1995) (finding data about success or lack thereof of diversi~" traihing better explained by importance of 
the values and beliefs of top managers than by their gender, race, or ethi~icity). 
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the company has violated.3s If diversity is viewed cynically, however, even positive 

diversity successes will tend to be processed in a cynical way. Moreover, when diversity 

is viewed cynically, companies lose their public relations incentive to engage in it. All 

this is to say that positive expression matters. 

B. Action Also Mattet:s’. 

Showcasing is not only an implicit expression of attitude that can influence the 

attitudes of others, but also an action. Like expressions, actions by company leaders, 

even symbolic actions undertaken primarily for their public relations value, have the 

potential to change the attitudes of the leaders themselves and those influenced by them. 

There are a number of cognitive processes by which behaviors may change 

attitudes. First, experimental research in an area known as "biased scanning" suggests 

that the experience of playing a particular role or advocating a particular position shifts a 

person’s attitudes toward that role or position.36 This phenomenon may help to explain 

how the repetitive participation in religious or patriotic rituals helps to reinforce the belief 

structure underlying those rituals.37 

35 A recent account of the failure of the Bloomberg adrainistration in New York City to appoint more 

women and rainorities to top administrative positions is typical. The account reports criticisms of Mayor 
Bloo~nberg’s latest round of major appointments because all are white and all but one are male, and it also 
reports a concession by Mayor Bloomberg that his administration has fallen short of achieving its diversity 
goals. Bolh the criticisms, and Bloomberg’s response to it, presuppose that diversity is a positive goal, 
thereby arguably rei~fforcing that goal. See David W. Chen & Jo Craven McGinly, Despite Vow, Liltle 
Diversity in Top Ranks of Bloomberg Administration, N.Y. Times, June 29, 2010, at A25. 
36 See James M. Olson & Jeff Stone, The Influence of Behavior on Attitudes, in The Handbook of Attitudes 

223,224-226 (Dolores Albarracin et al. eds. 2005) (summarizing studies); Anthony G. Greenwald, The 
Openmindedness of the Cotmterattitudinal Role Player, 5 J. Exper. Soc. Psychol. 214 (1969) (finding that 
when study subjects expected to have to argne later for a view conlra~ to lheir own, they tended to shift 
their own attitudes in that direction); Barry. R. Schlenker & James V. Trudeau, Impact of Self-presentations 
of Private Sell-Beliefs: Effects of Prior Self-Beliefs and Misattribution, 58 J. Personality & Soc. Psychol. 
22 (1990) (analyzing the effect of strategic self-presentation on changes in beliefs). 
37 For a set of essays exploring the positive link between ritual and belief, see 20 Buddhist-Christian 

Studies (2000). See especially, Stephanie Kaza, Becoraing a Real Person, 20 Buddhist-Christian Studies 
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A second, related process is described by self-perception theory. This theory 

posits that individuals infer their own attitudes and beliefs from the same types of 

behavioral cues as they use in inferring the attitudes and beliefs of others. Self- 

perception theory predicts that people who have acted in a certain way, even if that action 

was thoughtless or manipulated, are more likely to act in the future based on the beliefs 

that are consistent with those actions. To illustrate, in one experiment, people who had 

been asked to sign a petition about keeping their state beautiful or put a "be a safe driver" 

sticker in a window of their home were much more likely to agree subsequently to 

display a large, unattractive "Drive Carefully" sign in their yard than were individual who 

did not receive the initial, smaller request.38 People not only draw conclusions about 

their own attitudes based on the actions they take, but their own motives as well. 

Research has shown, for example, that people who are asked to do a task for money 

without any reward are more likely thereafter to continue that activity, without a reward, 

than others whose initial behavior was initially compensated.39 

A third process, described in cognitive dissonance theory, views the relation 

between action and attitudes as potential sources of dissonance that create a discomfort 

that people seek to alleviate. People can relieve the discomfort by reconciling their 

actions to conform to their attitudes - say, to stop smoking, driving carelessly, or avoid 

45 (2000) (how Buddtfist ritual reinforces Buddhist belie1); Jay T. Rock, The Ongoing Creation of Loving 
Communit-y: Christian Ritual and Ethics, 20 Buddtfist-Christian Studies 90 (2000) (same, re. Christianity). 
38 See Jonathan L. Freedman & Scott C. Fraser, Compliance Without Pressure: The Foot-in-the-Door 

Tech~fique, 4 J. Personality & Soc. Psychol. 195 (1966). 
39 See Mark R. Lepper et al., Undermining Children’s Interest with Extrinsic Reward: A Test of the 

"Overj’ustification" Effect," 28 J. Personality & Soc. Psychol. 129 (1973) (finding that children who were 
not rewarded for dra~ving pictures with magic markers drew more pictures later during free play time than 
children who were initially rewarded). More generally, see Edward L. Deci, Effects of Externally 
Mediated Rewards on Intrinsic Motivation, 18 J. Personality & Soc. Psychol. 105 (1971) (finding that when 
money is used as an external reward, intrinsic motivation diminishes). 
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littering. But they can also change their attitudes to conform to their behaviors.4° 

Research has demonstrated the existence of this latter phenomenon, even when the 

41 behavior influencing their attitudes was initially undertaken for symbolic reasons. 

These processes suggest that when people in the company act as" if they are 

committed to diversity values, the more committed they may actually become to those 

values. By taking steps - even small ones - that presume that diversity is a positive 

social goal, a leader can become more committed to that presumption, and more likely to 

define himself and the company in relation to it. A leader who seeks only good public 

relations may become more committed to the position he at first only pretended to 

espouse; indeed, action is especially likely to have an effect on attitudes when the 

attitudes initially are weak, or ambivalent.42 

Shin and Gulati have a "lingering worry’’43 that justifying actions based on the 

attitudes they help further has the unsavory character of "manipulation, as of social- 

psychological engineering’’44 This concern is misplaced. First, the issue raised by 

corporate showcasing does not raise the usual concern about social engineering, i.e., 

engineering by the state. Corporate showcasing is an activity by a company, pursuing 

what is perceives to be its own interests, as it does when it advertises its product or other 

company achievements. 

,40 This is a more complex subject than this, of course. For a comprehensive review o:f the straitegies that 

people are said to use to relieve cognitive dissonance, see Olson & Stone, supra, at 226-249 
41 Get: cite. 
42 See, e.g., Rob W. Holland et al., On the Nature of Attitude-Behavior Relations: The Strong Guide, the 

Weak Follow, 32 Eur. J. Soc. Psychol. 869 (2002) (:finding that people with weak attitudes toward 
Greenpeace were more affected by either donating money (affected positively), or declining to donate 
money (affected negatively), to the organization than people with strong attitudes). 
43 S & Gatp. 34. 
44 Id. at p. 28. 
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More to the point, taking into account the attitudinal effects of an activity is ve~ 

relevant to judgments about the desirability of that activity. Much of what passes for 

analysis of what our laws should be - including law and economic analysis - turns on an 

evaluation of the incentives those laws create for people to behave in certain ways. 

Consideration of the psychological dimensions of people’s motivations and actions in the 

diversity context adds significantly to these forms of now-traditional forms of analysis.4s 

When it comes to discrimination, indeed, non-economic motivations are likely to be more 

significant and powerful than economic ones. Not only is it appropriate to take into 

account these non-economic motivations, but any analysis of what it takes to end 

discrimination would be incomplete without them. 

II. The Case for Diversity 

Showcasing diversity board appointments presumes that board diversity is a good 

thing and a shared value. Probing this presumption provides further support for a more 

positive view toward showcasing than Shin and Gulati provide. 

Two leading arguments in favor of the appointment of women and minorities to 

corporate boards emerge from the papers for this symposium: the discrimination 

argument and the diversity argument. The discrimination argument is that women and 

minorities are largely absent from corporate boards because they are the victims of 

discrimination, or unequal circumstances that have accumulated over time.46 The 

4s Alison M. Konrad & Frank Lilmehan, Fornmlized HRM Structures: Coordinating Equal Employment 

Opportunity or Concealing Organizational Practices?, 38 Academy of Ma~mgement J. 787 (1995). 
46 Shin and Gulati appear to be most influenced by this argument. Thus, for example, they find "not 

objectionable" certain "instrumental" reasons for showcasing, which include empowering women and 
minorities to serve as role models for the historically underprivileged and psychological "debiasing." See 
Shin & Gulati, supra note _, at 32-33. 
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addition of women and minority board members moves to correct the injustice. The 

discrimination argument presupposes that women and minorities are, aside from the 

discrimination they have faced, equal to their male and non-minority counterparts, and 

that any presupposed differences are based on inaccurate stereotypes. Arguments for the 

appointment of women and minorities that rely on phenomena that might reduce 

discrimination, such as role modeling and workplace debiasing, are also rooted in a 

discrimination framework. 

The diversity argument presupposes that women and minorities bring qualities 

that would improve corporate performance in some measurable way. They may bring 

talents or competencies that are not otherwise not present.47 They may bring different 

life experiences or perspectives that may improve decisionmaking. Additionally, their 

presence may change the group dynamic in a positive way.48 Each of these possibilities 

represents differences between current insiders, and those who would make a corporate 

board more diverse. 

Sometimes the discrimination and diversity arguments are analyzed separately, 

one found to the valid and the other one, not. The Supreme Court, for example, has often 

found the discrimination argument persuasive in the employment context,49 while the 

diversity argument has tended to be more compelling in cases involving educational 

~0 opportumty.- 

47 This rationale, rather than the equality/justice rationale, is reported to have been the one supporting 

Norway’s 2003 law that the boards of all non-privately owned companies be comprised of at least thrty- 

three to fifty percent of each gender. See Darren Rosenblum, Feminizing Capital: A Corporate Imperative, 

6 Berkeley Business L.J. 55, 65-66 (2009) (citing drafter to justify the new law on competitive grounds, 

that it would help to ensure appointing the most competent people). 
4~ [Sommers] 
49 

~o [Grater; but see Parents United] 
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In still other contexts, and in the wider discourse about diversity, the 

discrimination and diversity rationales have merged, as if the arguments are 

complementary, each filling in the gaps left by the other. The blending of rationales is 

evident in a series of cases concerning the inclusion of women and minorities on juries. 

In Batson v. Kentucky, for example, the U.S. Supreme Court held that systematically 

excluding potential jurors on account of their race implicated both (1) the "evil" of race 

discrimination [page cite], and (2) the right of a defendant to have a jury of peers with 

backgrounds representative of his own.5J Discrimination and diversity rationales were 

also combined in JEB. v. Alabama, a case in which the Supreme Court held that it was 

unconstitutional for prosecutors to use their peremptory challenges to systematically 

exclude women from juries. The plurality opinion written by Justice Blackmun reasoned, 

on the one hand, that the exclusion of women from juries was based on untrue stereotypes 

about women’s differences, which the law- condemns.52 On the other hand, the opinion 

also insisted that the "diverse and representative character of the jury" was important to 

assure a "diffused impartiality,’’s3 especially "in cases where gender-related issues are 

¯ ~,s4 prominent, such as cases involving rape, sexual harassment, or patermty. - Borrowing 

from the Batson lines of cases, Justice Blackmun tied these rationales together by 

situating them within the requirements of a fairly administered system of justice. The 

avoidance of discrimination and the insurance of a representative jury each are necessary, 

one to avoid the danger of "cynicism respecting the jury’s neutrality and its obligation to 

51 Batsonv. Kentucky, 476 U.S. 79, 85-87 (1986) (defendant has fight to ajuDr of peers, "that is, of his 

neighbors, fellows, associates, persons having the same legal status in society as that which he holds."). 
52 511 U.S. at 138-139 (noting that "[r]espondent offers virtually no support for the conclusion that gender 

alone is an accurate predictor of juror’s attitudes"); id. at 140 (reasoning that stereotypes about women 
"ratify and reinforce prejudicial views about the relative abilities of men and womeff’); see also id. at 143- 
45 (women should be judged on their individ~ml characteristics). 
53 [p. 134?? Citing other cases?] 
5~ [cite?l 
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adhere to the law,’’ss and the other to avoid creating "the impression" that the "deck has 

¯ ~6 
been stacked" against one side.- 

Beneath the presumed complementarity of the nondi scrimination and diversity 

rationales is a fundamental tension. The discrimination argument presupposes that race 

and gender are irrelevant to juror qualifications; the diversity argument, in contrast, posits 

that views vary based on race and gender, and that a representative jury is one that has 

race and gender diversity. The first assumes that race and gender do not matter; the 

second assumes that they do.57 The tension between these assumptions is particularly 

evident in J.E.B., reflecting the age-old conundrum between sameness and difference in 

the gender context. Stereotypes are to be avoided, yet it is recognized that "the two sexes 

are not fungible" and that "a community made up exclusively of one is different from a 

community composed of both.’’s8 

Whether or not women and minorities make a difference on juries is an empirical 

question, and efforts to answer the question have not yielded consistent results. Research 

in earlier decades suggested that gender and race might have an impact on jury 

deliberations9 and somewhat of an effect on jury verdicts.6° Some of the more recent 

55 511 U.S. at 140 (citing Powers v. Olfio, 499 U.S. at 412); see also id. at 140-141 (emphasizing the right 

of individual jurors to nondiscriminatory jury selection). 
56 Id. at 140; see also id. at 134 (representative jury is necessary to the impartial administration of justice, 

citing other cases). 
57 The concurring opinion by Justice O’Connor in J.h2B. gives more emphasis to the relevant differences 

between men and women, in the context of the intrusion of the opinion on the role of peremptory 
challenges in our jury system. 511 U.S. at 147 (O’Connor, J. concurring). 
5~ Id. at 133 (citing B allard v. United States, 329 U.S. 187 (1946), which held that women may not be 

exclude :from the venire in federal trials in states where women were eligible for jury service under local 
law). 
59 See, e.g., Fred L. Strodtbeck el: al., Social Status and July Deliberations, 22 Amer. Soc. Rcv. 713,715 

(1956) (finding that men speak more frequently than women in mock jury deliberations); Reid Hastie et al., 
Inside the Jury 141-42 (1983) (concluding based on one mock jury study that males initiate about 40 
percent more comments than females); Charlan Nemeth et al., From the ’50s to the ’70s: Women in Jury 
Deliberations, 39 Sociometry 293,303 (1976) (finding in mock jury experiment involving a murder case 
that male jurors were generally perceived to be more aggressive and confident than their female 
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research has confirmed some differences between men and women in certain kinds of 

cases,6J as well as the likelihood that diverse juries will deliberate longer and more 

thoroughly.62 In one study, racially diverse juries spent more time deliberating than did 

all-White groups and spent their time discussing a wider range of case facts and 

perspectives. The study suggested that these effects was not just the product of greater 

information exchange within members of diverse juries, but al so that Whites processed 

the trial information more systematically within diverse groups;~3 indeed, knowing that 

they were going to be deliberating with Blacks appeared to cause Whites to process the 

information more carefully even before the deliberations began.~4 

Other jury research, however, has found little or no effect of gender or race. One 

comprehensive study based on jmT surveys in 401 actual cases in Los Angeles, the 

counterparts, although sex did not appear to be a factor with respect to the verdict or persuasiveness); 
Catherine Kirchineyer, Multicultural Task Groups: An Account of the Low Contribution of Minorities, 24 
Small Group Research 127, 137, 142-46 (1993) (finding that minorities contribute significantly less to 
decisionmaking in small groups than non-minorities, and that persons scoring low in masculinity traits and 
nigh in femininity traits comribute significantly less than those scoring nigh in masculinity traits and low in 
femininity traits). 
60 See, e.g., Hastie et al., supra note __, at 140-41 (summarizing research and concluding that female jurors 

are somewhat more conviction-prone than male jurors in rape cases, and may award nigher damages in 
some types of cases, although gender does not appear to be a significant factor in july verdicts); James H. 
Davis et al., Victim Consequences, Sentence Severity, and Decision Processes in Mock Juries, 18 
Organizational Behav. & Hum. Peffornrance 346, 354 (1977) (finding in mock jury study that women were 
more inclined toward guilt in rape cases than were males); Cookie Stephark Sex Prejudice in July 
Simulation, 88 J. Psychol. 305, 308 (1974) (finding that mock jurors favored defendants of their own sex in 
judgments of whether a defendant murdered his or her spouse); Eloise C. Swder, Sex Role Differential and 
Juror Decisions, 55 Soc. & Soc. Res. 442,444, 446 (1971) (finding that higher status defendants do better 
before an all-male jury. than a mixed-gender jury, and that women award higher damages in civil trials to 
lower-status claimants); Mary. A. Gowan & Raymond A. Zimmcrmann, Impact of Ethnicity, Gender, and 
Previous Experience on Juror Judgments in Sexual Harassment Cases, 26 J. Applied Soc. Psychol. 596, 613 
(1996) (finding that women are more likely to vote for the plaintiff in ambiguous sex~ml harassment cases). 
61 Jonathan M. Golding et al., The Impact of Mock Juu Gender Composition on Deliberations and 

Conviction Rates in a Child Sexual Assault Trial, 12 Child Maltreatment 182, 187 (2007) (in mock jury 
experiment, before jury deliberations in the case of an alleged sexual assault on a 6-year-old child, men 
were more pro-defense and women were more pro-prosecution). 
62 SoInmers 
63 Samuel R. Sommers, On Racial Diversity and Group Decision Making: Identi~ing Multiple Effects of 

Racial Effects of Racial Composition on July Deliberations, 90 J. Personality & Soc. Psychol. 597, 606- 
6O8 (2006). 
64 Id. at 607. 
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Bronx, Maricopa County, Arizona, and the District of Columbia found no overall 

difference in participation rates based on gender, and, if anything, higher participatory 

rates among black jurors than those of other racial or ethnic backgrounds.6s Far more 

significant appear to be factors such as social class66 or who was in the majority.67 

Similar inconsistencies are apparent in the empirical research relating to women 

judges.68 A number of studies have concluded that women judges bring different 

qualities to the bench and are more likely to decide certain cases, such as child support 

and sex discrimination, in favor of women.69 Other studies, including the most recent, 

70 have failed to confirm these observations, or have found to the contrary. 

65 See, e.g., Erin York Cromwell & Valerie P. Hans, Contextualizing Jury Participation: Case-, and Juror- 

Level Predictors of Participation in Jury Deliberations, at 28-29, 33, 38 available at 
http:iissrn.comabstract=1441537 (in study based on jury SUl~Teys in 401 cases in Los Angeles, the Bror~x, 
Maricopa County, Arizona, and the District of Columbia, finding overall no difference in participation rates 
according to gender, except for Los Angeles where gender differences appeared to be i~ffluenced by higher 
nunaber of Asian-American jurors, and nigher participatory rates among black jurors than those of other 
racial or etlmic backgrounds) York & Benjamin, supra note __ (finding that race and gender are not 
significant indicators of influence injmy deliberations); Andrea Hickerson & Jolm Gastil, Assessing the 
Difference Critique of Deliberation: Gender, Emotion, and the Jury Experience, 18 Communication Theory 
281,297-98 (2008) (finding no clear gender pattern in subjective assessment of jury deliberation) 
66 See, e.g., Erin York & Benjamin Cornwell, Status on Trial: Social Characteristics and Influence in the 

Jury Room, 85 Social Forces 455,464 (influence injury deliberations conferred nearly equally among 
nrales and fenrales, and among wnites and non-wnites, but influence highly correlated with social class); 
Cromwell & Hans, supra note __, at 36 
67 See Golding et al., supra note __, at 187 (whether women were in the majority affected whether they 

were more likely to change their mind injury deliberations in a child sexual abuse case toward the 
prosecution (woman majority) or toward the defense (nrale majority)). 
6s Although there have been numerous studies comparing the impact of female judges, there do not appear 

to be comparable studies with respect to the race of judges. 
69 See, e.g., David W. Allen & Diane E. Wall, Role Oriemations and Women Stale Supreme Court Justices, 

77 Judicature 156 (1993) (female state supreme court justices more likely to support the woman’s position 
in cases involving cnild support, sex discrimination, sexual assault, birth control, and property settlement at 
divorce); Sean Farhang & GrcgolT Wawro, Institutional Dynamics on the U.S. Courts of Appeals: Minority 
Representation Under Panel Decision Making, 20 J. Law, Econ., & Organ. 299 (2004) (female judges 
support female plaintiffs more often than did male judges); Jennifer L. Percsie, Female Judges Matter: 
Gender and Collegial Decisiomnaking in the Federal Appeals Courts, 114 Yale L.J. 1759 (2005) (same); 
Donald R. Songer et al., A Reappraisal of Diversification in the Federal Courts: Gender Effects in the 
Courts of Appeals, 556 J. Polit. 425 (1994) (same); Donald R. Songer & Kelly Crews-Meyer, Does Judge 
Gender Matter? Decision Making in State Supreme Courts, 81 Soc. Sci. Q. 751 (2000) (gender matters in 
obsceIfity and death penalty cases); James Stribopoulos & Moin Yahya, Does a Judge’s Part of 
Appointment of Gender Matter to Case Outcomes? An Empirical Study of the Court of Appeal for Ontario 
(Canada), 45 Osgoode Hall L.J. 315 (2007) (in Ontario study, female judges more likely" to role in favor of 
female pmV); Golding et al. 0. See also Fiona Kay" & Elizabeth Gorma~, Women inthe Legal Profession, 
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In trying to explain the discrepant research results on women judges, some 

researchers have posited that the differences between female and male judges are 

declining over time, as women face less discrimination in their lives and compete on 

equal playing fields with their male counterparts.71 This discrimination-based factor 

would predict that qualified women and minorities would not only be more plentiful at 

higher ranks as time goes on, but also that their presence would make less difference as 

societal discrimination diminishes. Research about the interaction effects of status and 

power further suggest that as race and gender stereotypes decrease, so will the interaction 

patterns that are affected by them.72 

Another possible explanation relates to the diversity rationale for women judges. 

This explanation is that gender matters only when there is a critical mass of women 

judges; some researchers have concluded that women tend to suppress the effects of their 

gender unless there is a sufficient number of like-minded individuals - i.e., other 

4 Armu. Rev. Law Soc. Sci. 299, 321 (2008) (reporting that some studies have shown that "female judges 
are more likely than their male colleagues to reach legal conclusion tlrat favor the interests of women)". 
70 See, e.g., Christina Boyd, Lee Epstein & Andrew Martin, Untangling the Causal Effects of Sex on 

Juding, 54 Am. J. Pol. Sci. (forthcoming 2010) (in large empirical study, finding few cases in which gender 
of judge seemed to make a difference); Elaine Martin & Barry Pyle, Gender, Race, and Partisanship on the 
Michigan Supreme Court, 63 Albany L. Rev. 1205 (2000) (gender of judge is insignificant in sex 
discrimination and semlal harassment cases); Songer, supra (gender is insignificant in obsceni~7 and search 
and seizure cases); Thonras G. Walker & Deborah J. Barrow, The Diversification of the Federal Bench: 
Policy and Process Ramifications, 47 J. Polit. 596 (1985) (female judges appointed by Democratic 
presidents not more likely than male judges appointed by Democratic presidents to rule for the female party 
in cases involving sex discrimination, sexual harassment, maternity rights, or reproductive freedom); 
Je~mifer A. Segal, Representative Decision Making on the Federal Bench: Clinton’s District Court 
Appointees, 53 Polit. Res. Q. 137 (2000) (same); Suc Davis, Do Women Judges Speak ’In a Different 
Voice’? Carol Gilligan, Feminist Legal Theo~, and the Ninth Circuit, 8 Wis. Women’s L.J. 143 (1993) 
(finding no noticeable differences in the moral reasoning between male and female judges). 
71 See Rosalind Dixon, Female Justices, Feminism, and the Politics of Judicial Appointment: A Re- 

Examination, 21 Yale J. Law & Feminism 297 (2010); Madhavi McCall & Michael McCall, How Far Does 
the Gender Gap Extend? Decision Making on State Supreme Courts in Fourth Amendment Cases, 1980- 
2000, 44 Soc. Sci. J. 67 (2007) (women justices arc more likely to rule in favor of the criminal defendant 
than their male counterparts in cases decided after 1991, but not before); 
7~ See, e.g., Cecelia L. Ridgcway & Lynn Smith-Lovin, The Gender System and Interaction, 25 Ann. Rev. 

Soc. 191 (1999) (research finding gender difference in peer interactions appear to be based on cultural 
beliefs about the general competence of men and women and men’s higher status). 
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women.73 If this is the case and is also shown with respect to minority judges, one might 

predict that women and minorities will continue to make little difference to corporate 

boards until they are present in sufficient numbers to express themselves freely.74 

Earlier work by Mitu Gulati and Devon Carbado provides further possible 

explanation for the mixed results of the empirical studies with respect to both gender and 

race.7s This work argues that in making diversity hires, majority decisionmakers will 

tend to chose those female and minority candidates who are most like themselves.76 

Successful women and minorities adapt to this bias by building their resumes to conform 

to these desired traits. They speak, move, and dress like those who select them. They 

went to the same schools, joined the same clubs, and share mutual friends. They don’t 

rock the boat. They know how to make their race and gender invisible. It is the women 

and minorities who model themselves after their white, male counterparts who are the 

most likely candidates for judgeships and corporate boards. Thus, even though selection 

of women and minorities could make a difference, this selection is invisibly biased to 

minimize the chance that it will do so. 

73 See, e.g., Madlmvi McCall, Structuring Gender’s Impact: Judicial Voting Across Criminal Justice Cases, 

36 Amer. Polit. Res. 264 (2008) (number of women on the courts is a factor in judicial decision making); 
Christi~m L. Boyd et al., Untangling the Causal Effects of Sex on Judging (when a wonran serves on a panel 
with men, the men are significantly more likely to rule in favor of the rights litigant); Farhang & Wawro, 
supra note __; Peresie, supra note__; Stribopoulos & Yahya, supra note __; Gerald S. Guski et al., Models 
of State High Court Decision-making in Sex Discrimination Cases, 48 J. Polit. 143 (1986). 
74 The classic on the difficulties of token women in all-male institutions is Rosabeth Moss Kanter, Men and 

Women of the Corporation (1977). More recent work on the subject includes Douglas M. Branson, No 
Seat at the Table: How Corporate Governance and Law Keep Women Out of the Boardroom 109-119 
(2007). 
7s See Devon W. Carbado & Mitu Gulati, Race to the Top of the Corporate Ladder: What Minorities Do 

When They Get There, 61 Wash. & Lee L. Rev. 1645 (2004). 
76 Selection bias, and female and minorit-y adaptation to this bias, flows from people’s basic psychological 

drive to idenfi~ most closely with, and thus favor, those who are most like themselves. This drive has been 
extensively documented in the social psychology literature. See, e.g., Sanmel L. Gaertncr & John F. 
Dovidio, Reducing Intergroup Bias: The Common Ingroup Identity Model 36-39 (2000); Marilynn B. 
Brewer, The Psychology of Prejudice: Ingroup Love or Outgroup Hate?, 55 J. Soc. Issues 4429, 430 
(1999). 
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IlL The Positive Case for Showcasing 

Survey studies report that a maj ority of people would rather live and worl¢ in a 

diverse, representative society rather than a homogeneous one.77 As noted above, 

diversity fits their best version of themselves. They do not need proof that diversity, 

promotes role models and thus will help end discrimination, or that diversity "debiases" 

the workplace, or that diversity benefits companies from the different perspectives it 

contributes. They seek diversity nonetheless, because they can’t be sure about why 

society does not yet distribute power evenly, and because they feel best about themselves 

and the society in which they live if opportunity at least appears to have been fairly 

available to all.78 

Yet this persistent preference for diversity in education, employment, and 

corporate governance is saturated with ambiguity and ambivalence. As suggested above, 

people hold conflicting views about nondiscrimination and diversity. They eschew 

stereotypes, but at the same time they believe that race and gender matters. They say that 

race and gender are irrelevant, and yet seem surprised when greater diversity does not 

appear to make a difference to jury verdicts or corporate board performance. They abhor 

discrimination, but ignoring race and gender altogether does not seem to bring about the 

race and gender proportionality that they would expect if the world were just and equal. 

They crave diversity, but are offended by the race- and gender-specific measures that 

77 See Stfin article 
78 And they suffer, collectively, when those women and minorities who seemed 1o represent success, fail. A 

notable example of both is Tiger Woods. His success was proof lhat people of mixed race cmfld succeed in 
America; because of the importance of this reassurance, his reputational hit following disclosures of several 
extra-marital affairs was arguably out of proportion to the seriousness of those disclosures. 
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would be necessary to bring it about.79 They may justify some race- and gender-specific 

measures, but in so doing their impulse is to replicate themselves insofar as possible. 

This bring us back to showcasing One reason companies showcase is that it 

feeds people’s desire to have affirmed their individual and collective self-image - the 

self-image in which race and gender do not matter. There are reasons to be cynical about 

this. Why make people feel good about superficial achievements that mask continued 

race and gender privilege? Self-delusion and ignorance are not promising conditions for 

a genuinely diverse and inclusive society. 

At the same time, as I have suggested here, it is worth considering that a self- 

image that incorporates a positive view toward diversity may be more productive of 

diversity values than a negative one. I have argued elsewhere that, by and large, 

affirmative of nondiscrimination norms has greater potential to further the internalization 

of nondiscrimination than coercion and shame,s° Affirmation reinforces and perpetuates 

the positive and allows people to deepen their commitments to those norms freely, in a 

way that motivates and sustains nondiscriminatory, inclusive behaviors. Coercion and 

shame, in contrast, tend to create anxiety, distance, and resentment - all emotions that 

work against the internalization of the desired norms. To be sure, this reinforcement of 

the positive should not be nafve. Legal norms are necessary as well as social norms, and 

they must be clear, consistent, enforced, and modeled by respected leaders. That said, 

79 Survey studies show that a majority of Americans, including women and people of color, are averse to 

identit-y-conscious diversity straitegies. See, e.g., Alison M. Konrad & Frank Linnehan, Race and Sex 
Differences in Line Managers’ Reactions to Eqtml Employment Opportunity and Affirraative Action 
Intelnrentions, 20 Group & Organization Management 409, 428 (1995) (conclusions based on interviews of 
line managers at four large companies). This aversion to identity-based strategies is well-represented on 
the current Supreme Court. See, e.g., Parents Involved in Cmt-y. Sch. V. Seattle Sch. Dist. No. 1,551 U.S. 
701,748 (2007) (Robert, C.J.) (the "way to stop discrimination on the basis of race is to stop discriminating 
on "the basis of race"); Ricci __. For a full and critical discussion of the various rationales for 
colorblindness, see Shin, supra note __, at 1215-1218. 
80 Bartlett, supra note __. 
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where actions - like showcasing - are ambiguous, a constructive, positive construction of 

those actions may better serve the goal of nondiscrimination and diversity than one that is 

negative or cynical. 

Shin and Gulati criticize an "inside-out" approach to diversity - which they 

associate with my own work - because they say it assumes that change will come from 

well-intentioned decisionmaking.81 They contrast this approach to what they believe is a 

more plausible, "outside-in" approach, whereby diversity comes first, mandated if 

necessary, and then becomes a means by which implicit bias is eliminated.82 The 

dichotomy they propose is a false one. The changes necessary to create a diverse and 

inclusive workplace are a product of complex interactions between external and internal 

norms, laws and voluntary action, structural and institutional barriers and informal 

contact and friendships. The achievement of a diverse and inclusive workplace doesn’t 

start either from purely voluntary, good intentions, or by legal mandate. It is, instead, the 

product of an ongoing synthesis of many dynamic influences and processes. Most people 

hold contradictor}, ideals, not easily susceptible to either easy reconciliation or rapid, 

permanent change. Within this complex reality, change doesn’t come solely from within, 

or from without, but from ongoing, evolving resolutions of people’s conflicting 

principles. 

If this more dialectic model is accurate, company showcasing for the purpose of 

sending a positive message about the company, despite the potential dangers Shin and 

Gulati outline, is not necessarily "corrosive" of diversity values. Positive messages are 

required, along with ongoing reality checks. So are companies, I would think, who are 

81 Shin & Gulati, supra note __, at [p. 41] 
82 Id. at [p. 42]. 
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proud to have added more women and minorities to the organization in top places - even 

if those additions do not always reflect a deep or mature understanding of what genuine 

diversity requires. It goes without saying that showcasing, in itself, is not enough. Far 

from it. To achieve diversity, companies need comprehensive, integrated, long-term 

policies, not single-shot, superficial actions.83 If a company overdoes showcasing, or 

appears to claim more about their commitment to diversity than a fuller picture 

demonstrates, they ~vill (and should) be embarrassed. But shaming a company simply 

because it seeks attention for its diversity appointments is not especially productive, and 

may even corrode the enthusiasm for diversity upon which its achievement depends. 

83 Bartlett, supra note __, at 1960-1971. 
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From: 

Sent: 

To: 

Subject: 

LiMa Combs <linda~@morrisoncombs.com9 

Saturday, February 19, 2011 12:06 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Re: Sharing inli~nnation ruth you 

Lissa, 

Glad to learn that you are on the program for the conference referenced in 
the NACD daily update. It will be a good audience for you and the things 
you have to share about your own UNC diversity work. 

I would love to be able to sel~e as a panelist for your Broadening ColT)orate 
Board Diversi~z program----however, would you believe that’s the exact time 
scheduled for one of our DesiglaLine Board meetings----(dinner on the 31 st of 
May and June 1 st for the meeting!’. !)... It’s always uncarmy how things 
seem to work out that way, isn’t it???? So sorry... I hope you’ll keep me 
in mind for some of your future events-----and that there will not be a 
conflict for some of those 

In the meantime, all my ve~ best to you... And man?’ thanks for all you and 
your team continue to do to encourage and promote exemplar?,, diverse board 
candidates. 

Best regards, 
Linda 

From: Lissa Broome <lbroome@email unc edu> 
Date: Fri, 18 Feb 2011 14:44:45 ~0000 

To: %inda Combs’ <linda@morrisoncombs corn> 
Subject: RE: Sharing reformation with you 

Thanks, Linda, :For sharing. I get the NACD daily updates too. Also, as ~t 
happens, I am on one of the panels at the program and will be presenting some 

of the results from our director interview stud?, on views from the boardroom 
about what effect (if any) board diversity has on board processes and 
corporate performance. 

Would you be willing to sep~’e as a panelist for our next Broadening Corporate 
Board Diversi~’: Earning a Board Seat Program? It will be held on June 1 at 
the Rizzo (;enter in Chapel Hill. It would be interesting to have you talk 
about your experience at DesigrzLine and how that opportunity came your way 
While you’re here, my colleagues and I would also be interested in 
interviewing your for our study (referenced above) which is still ongoing. If" 
you could come in the afternoon of May 31, we could interview you that 
afternoon or evening. We would pay 12~r you to stay at the Rizzo Center that 
evening preceding the June 1 program Let me know if this might work with 
your schedule and if you’re able to participate in the program and the 

~nterview stu@ or one of them 

Also, if you know folks who may be interested in attending the program, please 
send them our way. Info is available at 
http:i/ddi.law.unc.edu/programs/default.aspx. 

Thanks for all of yo~tr help and support. 

Lissa 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance 
L2xIC School of La~v 

CB#3380, Van Hecke-Wettach Hall 
Chapel Hill, NC 27599-3380 
919.962.7066 
http:i/www.la~v.unc.edu;centersibaaking 

..... Original Message ..... 

From: Lmda Combs [mailto:lindaC~)morrisoncombs com] 
Sent: Friday, February 18, 2011 8:58 AM 
To: Broome, Lissa L 
Sukject: Sharing information with you 

Good Morning, Lissa, 

The article below ;vas in my NACD Daily Briefing. Not lcaowing ;vhether or not 
you receive the daily updates, I thought I’d share this brief synopsis of 
one of the articles with you. 



Trust all is ~vell and that you are having a great school year ..... 

Here’s the article: 

Dayton School of Law Symposium to Focus on Women in Corporate Governance 

The Flyer News (Feb. 17, Boyle) reports, "’]?he role of women in the workplace 
will be examined at the University of Dayton’s School of Law symposium 
titled ’Perspectives on Gender and Business Ethics: Women in Corporate 
Governance," ~vhich will be held on Feb. 25. Corporate directors, legal 
expelts, and attolTleys will convene to discuss "the glass ceiling" women 
continue to enco~mter in corporate board rooms. Lisa Rismiller, director of 
the LPD Women’s Center, notes that "~vhile 51 percent of corporate managers 
and professionals are women, only 25 percent of females are corporate CEOs." 
In Fortune 500 companies, she adds, women account for only 3 percent of 
CEOS, 14 percent of corporate officers, and 15 percent of board raembers. 

All the best, 
Linda 





From: 

Sent: 

To: 

Subject: 

Don Rice <Don.Rice@ricefin.com> 

Sunday, Februao~ 19, 2012 4:31 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

Lewis, Ken <kwlewis@wcsr.com> 

RE: hffonnation about corporate board se~ice 

Lissa: 

Thanks for your suggestions. 1 will plan on coming to your May 30th and 1 will lake the olher slaps thai you menlioned. Thanks for your help and I look forward to meeting you 

in May, 
Ken-----lhanks for passing this along. 
Don 

Don Rice 

Chief Executive Officer 

17 State Street, 40th Floor 

New York, NY 10004 

212 908 920:[ direct 

212 908 9299 fax 

Don.Rice@RiceFin.com 

Rice Financial Products Company conducts all securities transactions, including its bond underwriting, sales and trading business, tb~ough its wholly owned broket/dealer subsidiary, Rice Securities, LLC, P4embe~ FINRA/SIPCZ~4$RB, 
d/b/o Rice Financia! Products Corr~pany. Please not~ that Rice Financial reserves tbe rigbt ~o intercepb monitor end retuin all e moil messages (including secure e mad messages) sent to or pore its systems as permitted by 
applicable low. ? bis communication consdtuws on electtonic communication witbin rbe meaning of the Electronic Communicotion~ Act, 18 USC 2510, and its disclosure is sttic@ limited to the recipient intended by the sender of 
tbis message. ? bis communication may contain confidential and privileged material for tbe sole use of rbe intended recipient, and receipt by anyone other tban the intended wcipienr does not constitute Io~s of tbe cotffidential or 
privileged nature of tbe communication. Any review or dbtfibution by otbers & stfic@ probibited Il you ore not tbe intended recipient, or o~e an employee or agent responsible &r delivering tbis message to tbe intended recipient, 
please contact ~be sender by return electronic moil and delete ell copies of ~I~ communication. Similat lows in otber countries where any recipient of tbis e mad resides a!~o apply. 

From: Lewis, Ken [mailto:kwlewis@wcsr.com] 
Sent: Friday, February 17, 2012 1:10 PM 
To: Broome, Lissa L 
C¢: Don Rice 
Subject-" Re: Information about corporate board service 

Tha~ks so much Lissa. 

Ken Lewis 
Wo~nble CMyle Sandridge & Rice 

kwlewis_@wcsr.corn 

919.484.2328 

Sent frown my iPhone 

On Feb 17, 2012, at 12:51 PM, "Broome, Lissa L" <lbroome~email.unc.eduP wrote: 

}5 [)on Ken [ ~ewis mentioned to me (see emai~ bc~ow) yo~r mteres~ h~ carefree ~ard ~;~ce. ] hm~e been wo~ing tbr ~veral years on a Dh~ctor 

Diversily Initiative. run out ofl~e l ;NC School of Law. We have a couple of fl~ing:~ thai mighl be 

Register or~ our Diverse Dhect~:~r l)ataba~ so wher~ [ get inquiries ibr sea~zhes tb~ diverse ca~di&des, yawl car~ be considered if ?o~[r profile matches the 

search crkeria, https:/Tddi.law.unc.edu/datakase/login.aspx 

Co~sider altending oar p~a?gr~m~ on May 30, Broadenh~g Corf×~rate Board l)iversib~: Earamg a Board Seat. This one-day program covers many dm~gs 
tha~ one cm~ do 1o get noticed l’or co~porale board se~ice. 

You ca~a ~so sign ap fi:~r n~xtatos albion1 am" activities m the bolk~m right-band comer of d~is page, https:/,’ddi.law.unc.e&fdefault.aspx 

If you are maabie to attend ant May 30 program., I’d Ix: happy to scbednle a telephone c~ll to discass some of the ideas we present &~fit}g flaat program. 

Ken met~tioncd sea c~b firms Jt~ his email. If yea bare contacts ~x,i~h ~:arch firms flm:~ngh yonr basJt~ess, I wouM sngges~ that yea stag Nere ~V asking ~bcm 

if the3 have a board practice mx~ if so, making s~rc fl~ey have your resume on file and am aware of your miens:s1 and areas ofexpe~lise. We t~T 1o have a 

search fi~m person at our May 30 program. Some of file ones tha~ have participated in d~e p~s~ a~e lis~ed below and you may wish l~ contact fl~em k~ 

make l~em awa~ ofyo~r mte~:~l and expertise. 

~ E,ic Dough~s Keene, Keene Advi~,)ry Group (Chicago), 

~ Vcromca Biggens, Dive,silted Search (Atlanta), htlp://w~wv.diversified~arch.comiBiographie~VeronicaBiggins.html 

* Bet~y Bmening aad Pat Prout (Cleveland aad New Yorl~), The P~:~ut Group, 



I ho~ this inlbmmtiou is helpli.d. 

All d~e best, 
Lis’,~ 
Lissa L, Broome 
W~bovia Prolbss:~r of Barddr~g [ .aw 

])imct~:~C Center ibr Baal, mg and Fhxmce 

UNC School of Law 

CB#3BS0, Van ltecke-.Weltach Hall 
Chapd Hill NC 2759%3380 

919,962.7066 

hRp://vx~x~v.law.unc.ed~cente,w’banMng 
,-image001 j pg-> 

F~m= Lewis, Ken 
Sent: Wednesday, Janua~ 11, 2012 3:37 PN 
ge= Broome, kissa k 
Subject= RE: RTC-NACD Nember Only BreaWast Round~Ne - ~e Role of a Oirec~r on a Foundation or Endowment Board - What they don’t te~ you[ SECOND 
RENINDER 

Tlmnks. I trust you, Admn at~d fi~mily had a great holiday 

AI~:~, a di~rerse clJem. Don Rice, PrcsJ&nt and CEO ofma investmen{ [xrak Who ~rves ot~ a *mmtx¢ of t~onp~fit boards, mce~Ny mentioned his 

m pu~uing se~a-ice on punic company boards. ]{e’s a t:]a~’a~at Business Schoo~ g~sd~m who ~ed a group al Memll belbrc lbunNng his own very 

successli~ fi~m iu 1993. Here’s his biD. http://~s~w.ficefiua~midproducts.confaNmldi-donald-fice.shtmL 

WouM you mind speaking with hm~ abom ~x?ssilNe ncxl sleps in p~muit,g fl~is iulewst~ or otherwise suggest a headhimter (specializing in diverse boaN 

mem~) od~ers who migh~ ~ helNq to 

All the best to you m 2012, 

Ken 
~<er~ Lev’,,}~ ~ Psr{ner [ Womble Carlyle Sandridge & Rice, LLP 

V: O ~9A84,232~; ~ ~::; 919,4~;4 2374 

www.wcsr.com/la~ers/kenueth-le~qs 

F~m= Broome, kissa k [ma~lto:lbroome@ema~l.unc.edul 
Sent= Wednesday, 3anua~ 11, 2012 2:16 PN 
To= kewis, Ken 
Subject= FW: RTC-NACD Nember Only 8rea~ast Round~ble - The Role of a Director on a ~oundatbn or Endowment Board - What theg don’t tell you~ 
RENINDER 
Ken I drink [ mighi have mentioned t[~s plogram to you. If so, here’s the mfb; if not. please ignore. 

Hope fl~e New Year has started ottt wel] tb~ yott. 

Lis~ 

F~m= Recorr, Charles K - ~kEIGH NC [mailto:charles recorr@ml.coml 
Sent; Tuesday, Januaw 10, 20~2 3:12 PN 
T~= Recorr, Charles K - ~kEIGH NC 
Subject= FW: RTC-NACD Nember Only 8rea~ast Round~ble - The Role of a Director on a Foundation or Endowment Board - What they don’t tell you~ 
RENINDER 
SECON D REM[N DER 

}Vhat: Bm~st Roundtable 
Topic: ’~Fhe Role of the Director on a Foundation or Endowment Bomd What They Don’t Tell You." 

z th }Vhen: Thurs&?, Jmraa~" 26 , from 7:30 to 9:00 am 

~ere: Canfinal Club. Wells Fargo Capitol Centec28th floor 

~o: 

S~akefFacilimtor: Nck Guiflinger, the incoming Cha~an of the BoaN of the Triangle CommuN~ Foun&fion 

ARendees: Member and their guests only who am on a Foundation or Endowment Board or will soon ~ joining tNs ~pe of ~ard 
Cost: TNs is a flee meeting, but sp~e is limited 
Itow m ReNster: Reply m this e-mN1 or cN1 Chuck ReCo~ 

Please e-tb~’a~t tNs to any ~rson that coNd ~nefit 

Chuck ReCorr 
Volunteer Executive Director 
Reseamh Triangle Chapter - 
National Association of Corporate Directom 

(9~9) 829-20~2 

This message w/attachments (message) is intended solely for the use of the intended recipient(s) and may contain infomration that is privileged, confidential 
or proprietary,. If you are not an intended recipient, please notil}’ "the sender, and then please delete and destroy all copies and attachments, and be 
advi~d that any review or dissemiuation ol; or the "taking of any action in reliance on, the intbrmation contained in or atlsched to this message is 
prohibited. 
Unless specifically indicated, this message is not an offer to sell or a solicitation of any investment pro&tcts or other financial product or service, a~ official 
confirmation of a~y trm~saction, or an official s*atement of Sender. Subject to applicable law, Sender mw intercept, monitor, review m~d retain e- 
communications (EC) traveling through its networks/systems a~d may produce a~y such EC to regulators, law enforcement, in litigation m~d as required by 
law. 
The laws of the counto" of each sender/recipient may i,npact the hm~dling ofEC, a~d EC may be archived, supervised and produced in countries other 
than the countu in which you are located. This message cannot be guaranteed to be secure or free of errors or viruses. 

References to "Sender" are references to any snbsidiaO’ of Bank of America Corporation. Securities and Insurance Products: * Are Not FDIC Insured * 



Are Not Bank Guaxanteed * May Lose Value * Are Not a Bank Deposit * Are Not a Condition to Any Banking Service or Activit.5~ * Are Not Insured 

by Any Federal Government Agency. Attachments that are part of this EC may have additional importaJat diselosures and disclaimer~ which you should 

read. This message is subject to terms available atthe follomng link: 

http://www.bankot~merica.com/enaaildiscla~imer. By messaging with Sender you consent to the foregoing. 



L 





NOaH 
CAROLI~~~ 
CE.N:T~.L 
UNIV~E~iTY 





Frolil: 

Sent: 

To: 

Carolyn Smith <Carolyn.Smith@nctreasurer.com> 

Wednesday, March 21, 2012 5:34 PM 

Broome, Lissa I, <lbroome@email.unc.edtr~; Farad All <Fa~;ackAli@ncimed.com>; John White <jwhite@durhamchamber.org>; 

Subject: 

Attach: 

An invitation to paxt~cipate in an important diversib’ discussion 

DDi info session letter wifll logos 3 (2).docx 

Please send this out to your list serve and others who maybe interested, thanks 

Carolyn L Smith 

Deputy Treasurer of Community flAt’airs 
(919) 807-3039 Direct ()ffice Phone 

31ackberry 
(919) 508-5167 Fax 
carolyn, smit h@nctreasurer, corn 
w~v.nct reasurer .coin ................................................... 

Fred us on Facebook [] 

i.~.i cid:image006 jpg@01CCFBB 1.B5A67530 

., _S_ Lq _n_ _ _u_ p_ . for Treasurer Cowell’s E-News Updates 



FFom: 

Sent: 

To: 

Subject: 

John White <jwhite@durhamchamber.org> 

Friday, March 23, 2012 3:18 PM 

Carolyn Smith <Carolyn.Smith@nctreasurer.com>; Broome, Lissa L <lbroome@email.unc.edu-*; Farad Ali <FaradAli@ncimed.com> 

RE: meeling 

Below is the conference call line for Mondays discussion. If you experience any trouble accessing this line, please call me on my mobile at 
o[fice at 919--:-~28-8724. 
R~-:~ga rds, 
John 
Conference Ca~l 
(%s) ~o-looo 

John D. White 
Director of Public Policy 
Greater D~ha~C~a~t~L~e~ of Commerce 
(919) 328-8724, Direct 
300 W Morgan St., Ste 1400 
PO Box 3829 
Durham, NC 27702 
v~vw.d u rh amch a mber.o rq 

From: Carolyn Smith [mailto:Carolyn.Smith@nctreasurer.com] 
Sent: Friday, March 23, 2012 9:04 AM 
To: Broome, Lissa L; .]ohn White; Farad All 
Subject: meeting 
Jon can you give Lissa a call in nurnber for Monday meeting. Does it rnake sense to make this a call in meeting? 

Carolyn L Smith 

Deputy Treasurer of Community Affairs 

(919) 80%3039 Direct Olt]ce Phone 

Blackberry 

(919) 508-5167 Fax 

carolyn.smit h@nct reasurer.com 

w~-.n ct reasurer .corn 

F md us on Facebeok [] 

I:Ni cid:image00g.jpg@,01COFBB1 BSA~B7530 

or in the 

si,qn up for Treasurm Cowell’s E-News Upda[es 

Frora: Broome, Lissa L [mailto:lbroome@email.unc.edu] 
Sent: Friday, March 23, 2012 7:53 AM 
To: Carolyn Smith 
Subject: RE: final draft, speak now or forever hold your peace!! 
Okay by me. I forgot are we doing this by ca~ or in-person, It would be better for me to be aMe to call ~n, I have a hectic week next week. I"H invite Keith or his 

representative to jo~n by phone or in person on Monday. 

[~ssa 

Ussa t.. Broome 

Wachovia Professor of BanMng Law 

Director, Center for ganMng and Finance 

UNC Schoo~ of Law 

CB#gBSO, Van Hecke-Wettach Ha~ 

Chapel Hill, NC 27599-3380 

9119,962,70{~6 
htt~/]www:la w.u n c:edu]ce nters[bank~ng 
~ccess rny papers on SSRN at: 

i.~.i Description. 

htt p://,,~ww law.unc~;du/images/ne:,^:s/media/bankmgfinance 

web 542 

From: Carolyn Smith [mailto:Carolyn.Smith@nctreasurer.com] 
Sent: Thursday, March 22, 2012 8:54 PM 

To: Broome, Lissa L 
Subject: Re: final draft, speak now or forever hold your peace!! 
I think w~-_~ should hammer :;ome of the:;e l:hhlgs out firs;t arxt k~vite them to the next one. What you think? 

F~: Broome, Lissa L 



Sent: Thursday, March 22, 2012 08:21 PM 
To: Carolyn Smith 
Subject: RE: final draft, speak now or forever hold your peace!! 

Hi Carolyn---I will, but I also ac~ualfy wondered it: we wanted ~o se~ up a cont:erence call and at 2:[L5 or 2:30 ask the panelists ~o c~l~ b~ we could p~an the a~enda and 

understand how they each m~ght contMbute. ~1: they a~l c~n’t atLend, we could fil~ them ~n later. 

Let me know what you thh~k, 

L~ssa 

Ussa L. Broome 

Wachovia Professor of Banking Law 

Director, Center for Bank]n~ and Finance 

UNC Schoo~ of Law 

CB#3380, Van Hecke-Wettach Ha~ 

Chapel H~], NC 27599.-3380 

9:[9.962.7056 

Access rny papers on SSRN at: .~#_~ZZ~£~:_£Q_~Z~_y~b~E~_~_Z_~ 

Description 
http:,’;,,~ww Jaw.unc edu,’in~ages/news,’n~edia/bankh~gfinance 
web 542 jpg 

From-" Carolyn Smith [mailto:Carolyn.Smith@nctreasurer.com] 
Sent-" Thursday, March 22, 2012 7:38 PM 
To; Broome, Lissa L 
Subject; Re: final draft, speak now or forever hold your peace!! 

F~: Broome, Lissa L 
Sent: Wednesday, Narch 2[, 20~2 02:~2 PN 
¯ o: Carolyn Smith 
Subject: RE: fina~ draft, speak now or forever hold your peaceU 
Mh~or point, but the very ~ast paragraph ~ooks ~ike it is centered instead of ~eft justified I~ke everythin~ else. 

L~ss~ 1_ ~roome 

Wachovh~ Pro[essor of Banking Law 

Director, Center ~:or BanMn8 and Finance 

LJNC Schoo~ of Law 

CB#3380, Van Hecke-Wettach Ha~ 

Ch~pel H~I~, NC 27599-3380 

91.9.962.70~6 

Access my papers 

::~:: Description: 

From: Carolyn Smith [mailto:Carolyn.Smith@nctreasurer.com] 
Sent: Wednesday, March 21, 2022 2:40 PM 
To: Broome, Lissa L; Farad Ali; John White; #p!g#~@nccu.edu 
Subject: final draft, speak now or forever hold your peace!! 
Carolyn L Smith 

Deputy Treasurer of Community Aft’airs 

(919) 807-3039 Direct Office Phone 

Blackberry 

(919) 508-5167 Fax 

carolyn, smit hFd~nctreasurer, corn 

w~v.nct reasurer .com 

Fred us on Facebook [] 

i.~.i cid:image006 jpg@0 ICCFBB 1.B5A67530 

Si#n up for Treasurer Cowell’s E-News Updates 



From." 

Sent: 

Subject: 

Broome, Lissa L <lbroome@email.tmc.edu~ 

Monday, April 23, 2012 12:38 PM 

Bortz, Conrad <cbor~@email.unc.edu>; Broome, Lis~ L <lbroome@email.unc.edu> 

May 30 -- Broadening Corporate Board Diversity Program 

Thank you for your application to the May 30 program, "Broadening Corporate Board Diversity: Earning a Board Seat."Your application has been accepted. 

To reserve your spot, please make mail a ~250 check payable to UNC School of taw and mail it by May 7 to 

Conrad Bortz 

Center for Banking and Finance 

UNC School of Law 

CB # 3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

If you requested a reduced fee, you will receive a separate email from me regarding the reduced fee. 

Conrad will email you when we have received your check. The May 30 program will be held at the Rizzo Conference Center in Chapel Hill. Registration will be at 

9:30 and the program will end with a reception from 5-6. 

Thank you again for your interest in our program. You can learn more about the Director Diversity Initiative at ~?~t‘t-p-.s-~/~-d-~.d-~[~.a--w-:~n-~£:.e--d.-u.-~-~d.-e.-f--a-~u-~[t-~-a~.s-p--x.. 

I ~ook forward to seeing you in late May. 

Lissa 

Lissa L Broome 

Wachovia Professor of Banking Law 

Director, Center for Banking and Finance 

UNC School of Law 

CB#3380, Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

919.962.7066 

ht[p://www.law.unc.eduicentersibanking 

Access my papers on SSRN at: ._h_t_tl?_:_/_/_s_s£_n_:_£_o___mJ_a___u_t__h_o__r_--_-__2__4_8___7___2__O_ 

Description; 

http://w~q law.unc.edu/images/news/media/bankingfinance 

web 542.jpg 



Posted April 26, 2012 12:03:03 

by James W. Gauss 

Facing talent shortages, today’s boards are vying to attract highly strategic, broad- 
based thinkers. Skills such as information technology, treasury knowledge, and merger- 
and-acquisition experience are in high demand as organizations position themselves for 
growth and competitive advantage. 

In the past, a hospital or university may have recruited the chief financial officer of a 
local business to handle budget discussions. Today the issues have changed 
dramatically and it has become increasingly urgent to recruit board members who know 
how to access capital, develop venture capital relationships, and restructure or 
consolidate business units. 

Within the healthcare and insurance industries, board members with proven clinical 
experience in quality measurement and performance improvement are especially 
prized. As the healthcare landscape and its financial incentives are transformed, board 
members are being asked to forge novel partnerships between care providers and 
insurers and navigate their institutions through complex consolidation decisions. 
Hospital board members must also be knowledgeable about how to maintain not-for- 
profit status and document community benefits for those served by the institution. 

Start-ups pose unique challenges in their talent hunts. When founders are seeking to 
commercialize an idea, their innovation may lack the sales, marketing, business 
development, finance and operations skills to effectively build the product on a mass 
scale and take it to market. They turn to board members with strong business acumen 
who can guide, coach and sometimes mentor the founders through a successful launch. 
For example, incubator businesses within the fast-growing life sciences sector - 
including drug discovery and biotechnology organizations - are very interested in a 
board member’s ability to network with investors and help form strategic alliances with 
complementary companies. Some of these board members are arriving on the scene 
with solid experience in research and setting up businesses overseas. 

The bottom line is that an effective board will understand the importance of assembling 
the right team to match the organization’s stage of development. A significant change 
that we’re seeing in national board searches is enormous interest in people with CEO 
and board experience in unrelated industries who can bring fresh perspectives. These 
boards are willing to mentor new members in the nuances of a particular industry, but 
they prefer candidates who already have substantial governance experience and can 
contribute early in their tenure. 

These demands mean that boards often have to look for candidates beyond their local 
communities. They may even embark upon a non-traditional national search to locate 



individuals with the desired skills and innovative viewpoints they seek. For example, 
Witt/Kieffer is currently handling an assignment to fully audit and reconstitute a board for 
a large, complex organization, including defining new roles and recruiting members in 
areas of short supply: technology and clinical expertise. 

Boards are also seeking a rich diversity of culture, thought, race, ethnicity and gender to 
bring enhanced decision-making to the table. The most successful organizations reach 
beyond their local markets to attract diverse talent. They choose to network with 
organizations and academic institutions where minority leaders can be found. Over time 
their commitment to diversity - often embedded as a critical element in their strategic 
plan - becomes known and they serve as magnets to attract a wider range of leaders. 

recommend the following steps to keep your board healthy and high-functioning: 

1. Audit: Assess your organization’s current situation and forecast future needs driven 
by the strategic plan. 
2. Gaps: Identify current and anticipated gaps in the board’s composition and skills. 
3. Pipeline: Develop and cultivate a pool of prospective members who meet the needs 
of the organization’s vision and strategies. 
4. Succession planning/talent management: Determine when board changes will occur 
and prepare individuals to assume new responsibilities. 
5. Mentoring: Nurture your board talent by pairing newcomers with more established 
members to cross-pollinate experiences. 

Board composition is dynamic and must keep pace with the organization’s evolution and 
strategic focus. When done well, the recruitment and development of top-notch board 
talent is an exercise that pays dividends for years to come. 



Posted May 2, 2012 3:35:01 

by Carter Burgess 

There are a number of ingredients that go into making a board truly successful. Of them, I believe a relevant board 
composition, a collaborative culture, and highly committed board members are three of the most important success 
factors. 

Composition 
My colleagues and I spend a great deal of time advising our clients on their board composition and recruiting 
directors who best meet their criteria. What has become even more important than ever is for directors to be relevant 
to their boards and the corresponding companies through, for example, contributing relevant experience (e.g. 
industry, international, regulatory, government, academia, etc.) and/or skills and expertise (e.g. financial, 
manufacturing, marketing, technology, etc.). By definition, boards govern corporations with shareholders’ best 
interests at heart. Yet, to be even more value-added to its constituents, including shareholders, management, 
employees and fellow directors, boards should be comprised of directors whose combined collection of backgrounds, 
experience and skills are relevant to and therefore align well with what the company does, its strategy, opportunities 
and challenges. While this sounds obvious, if you were to review a wide collection of boards, you might conclude 
otherwise. 

The board could therefore better assess how the management and the company are performing and more effectively 
probe and ask the right questions. Just as important, relevance enables a board to be a much more effective strategic 
discussion partner with the CEO and his or her executive team. For instance, a company is in the process of 
expanding into China and is making a big investment and commitment of talent to this major initiative. It would be 
very helpful to have on the board an active senior executive who has successfully built and led her company’s Far 
East operations and who can provide a value-added perspective on what was learned in the process and what her 
team is seeing real time in that region of the world. Such examples are potentially endless. In addition to the CEO, 
other members of the senior management team could reach out to specific directors with equally important types of 
topics to discuss. 

When thinking about composition, "employed versus retired" are very important attributes. Boards should be 
comprised of both types, and there’s no specific formula for how many of each a board should have. It depends on 
what a board is looking for in each of its directors. For example, a board seeking a real-time perspective in a certain 
industry or region of the world would likely prefer a director who is an active senior executive or CEO than a former 
senior executive who has been retired for a number of years. Financial expertise could be gained from a retired 
financial expert. However, the board might benefit even more from having an active and multi-dimensional public- 
company CFO who is very involved and current on what is going on in the financial and accounting world on a real- 
time basis. Given the ever-shrinking pool of active CEOs who have capacity for board service, retired CEOs are a 
logical alternative. The composition of active versus retired directors can therefore be somewhat unique to each 
board. 

Culture 
A board should possess a culture that is based on independence of thought, collaboration, honesty, mutual respect 
and transparency. Oversized egos and prima donnas who demand attention and like to hear themselves speak are 
seldom, if ever, welcome. Arrogance and distain for others’ opinions can be quite destabilizing to the group. 
Accomplished at a very senior level, balanced, doesn’t take him or herself too seriously but does take the role of 
being a director seriously are key foundational attributes of the types of directors who can foster the ideal board 
culture. Along those lines, additional ideal director attributes include but are not limited to: high intellect, the highest 
integrity, sound judgment and good old fashioned common sense, team player, ability to challenge in a constructive 
way, calm under pressure, think strategically and get down into the weeds when absolutely necessary. When bringing 
a new member on to a board, it is critical to assess him or her for these attributes, while taking multiple references. 

Commitment 

Board members have to possess a strong level of commitment and corresponding work ethic. They are expected to 
prepare for and attend all board and committee meetings (both in-person and telephonic). But often, more is required 
of directors. Major corporate events (e.g. a major reorganization/restructuring, merger or acquisition, etc.) can yield 



many more in-person and telephonic meetings than anticipated. As part of the succession process, board members 
can be asked to meet with and get to know high potential senior executives, sometimes outside the normal board 
meeting schedule. I have known of boards where directors are asked to mentor up-and-coming stars, meeting with 
them on multiple occasions throughout the year. Directors can also be asked to visit different company site(s) 
annually. 

The point of this is that when serving on a board, there is a certain amount of unpredictability and an unwritten 
requirement to go above and beyond the call of duty when the need arises. While directors may not have the time or 
necessarily the capacity for the additional work, they have to pull their own weight, particularly in moments of crisis. 
At the end of the day, a board is "in it together." If there are director(s) who choose to do less than they’re asked, then 
the board’s effectiveness and the collaborative and team-oriented aspect of its culture well may be compromised. 

Carter Burgess is a Managing Director and Head of the Board Practice at RSR Partners~ a leading corporate board 
and executive recruiting firm founded in 1993 by Russell S. Reynolds, Jr., based in Greenwich, CT. The firm partners 
with both public and private companies across a wide variety of industries including financial services, healthcare, 
industrials, consumer/retail and technology. 



Ten Digital Questions Directors Need To Ask 

1. How are we monitoring social and digital media? 

2. Do our Enterprise Risk managers (ERM) meet with legal, digital, 
communications, marketing, and IR regularly to operate as a 
coordinated and integrated team? 

3. Does ERM, on a weekly basis, examine our primary risks by Search 
Engine Optimization (SEO) and Search Engine Marketing (SEM)? 

4. Are we positioned to dominate SEO and SEM so that our company - 

not its adversaries - controls what is read and seen first? 

5. Are we actively building relationships with high-authority bloggers 
who cover our industry, just as we do with traditional journalists? 

6. How do we engage MoxyVote, Seeking Alpha, Wikinvest, and other 

activist and institutional sites? 

7. How do we use grassroots media now to build support in social 

media? 

8. Do we have a social media policy that balances Regulation FD and 

our virtual brand? 

9. What is our online video strategy so that we are well positioned when 
Goggle begins ranking websites by the spoken word, in addition to 

the written one? 

10. Do we monitor the plaintiffs’ bar, NGO’s and regulators by 
keywords so we know what they are going to do next? 

Source: Levick Strategic Communications 



Responsibilities The primary responsibility of the Board of Directors is to provide 

oversight and direction in the areas of strategy, operating 

performance, corporate governance and senior leadership succession 

planning in order to protect and maximize the interests of 

shareholders xvhile maintaining the highest standards of ethical and 

lawful business conduct. Board members are also expected to 

provide collective and individual counsel to the Chief Executive 

Officer as well as other members of senior management. 

Other responsibilities for the Board include, but are not limited to: 

Evaluating and approving the strategy and monitoring its 
execution by management as xvell as approving significant actions 
for its implementation; 

Assessing the company’s financial and operational performance; 

Evaluating and ensuring the company’s compliance with Sarbanes- 
Oxley, exchange’, rules and other applicable regulations designe.d to 
promote legal compliance; 

Ongoing evaluation of the performance of the Chief Executive 
Officer in relation to company goals; 

Annually reviewing CEO succession plans and development 
objectives for key senior officers; 

Determining the appropriate compensation t-or the Chief 
Executive Officer and other officers, and ensuring executive 
compensation policy is consistent with shareholder interest and all 
current regulatory initiatives; 

Determining characteristics and critical skills required of 
prospective candidates for election or appointment to the Board 
in order to provide for the timely and orderly replacement of 
Directors; 

Performing other such functions as the Board believes appropriate 

or necessary, or as otherwise prescribed by rules or regulations. 



Experience & 
Qualifications 

Personal 

Directors should bring specific areas of expertise and experience and 

xvill actively engage and contribute to the growth of the business. The 

ideal candidate will be a thoughtful, strategic executive who offers 

insight and added value to the company. Candidates should have a 

minimum of 25 years of overall business experience, including ser~Tice 

as a senior executive of a blue chip company, and demonstrate an 

understanding of the business, financial and operational aspects of a 

complex global organization. Candidates may also have relevant 

fimcfional expertise as well as notable international business 

experience, particularly in European and Asian markets. 

In addition, ideal candidates will bring a mix of the following 

qualifications: 

A track record of astute financial management for a global, high- 

performance businesses; 

Significant strategic acumen combined with strong analytical skills; 

proficient at constructively evaluating and contributing to both a 

strategy and business plan; 

Interest in the operational, geopolitical and global business 

challenges facing a financial services company of similar scope and 

scale; 

Solid experience with issues such as risk assessment, capital 

deployment and investment strategies; 

Appreciation for operating in an industry that is highly 

competitive, fast changing and global; 

Prior Board experience is desirable, but candidates should not 

already be overly encumbered xvith Board commitments. 

Personality/chemistry fit with the Chief Executive Officer and other 

Board members is important. The successful candidate: should be 



Characteristics non-political and a "doer," comfortable in an environment that 

emphasizes a close xvorking Board. In addition, he!she must have: 

ttighest standards of personal and professional integrit-y and ethics; 

commitment to a culture of transparency and open 

communication at the Board level and throughout the company; 

History of achievement and superior standards; someone who is 

actively engaged and at the top of his/her game; 

Business judgment; abiliD- to provide informed and thoughtful 

counsel to the Chief Executive Officer, Board members and senior 

management; 

Willingness to share examples and best practices based upon 

experience, articulate a point of view, take tough positions, and 

constructively challenge management; 

Excellent listening skills; values Board and team performance over 

individual performance and will show respect for others; 

Commitment to active engagement in a new Board role; strong 

desire to make a meaningful contribution to the company and 

sufficient time to carry out the duties of Board membership; 

Commim~ent to enhancing shareholder value and representing the 

interests of all shareholders. 





NACD 
National: www.nacdonline.org 

Research Triangle Chapter: www.rtc-nacd.org 

Mission: Serve to enhance the effectiveness of Directors by providing tools, resources and a voice so that 
members are exemplary board leaders and are in a position to help improve enterprise performance through 
effective company oversight, improved governance and prioritization of long-term company objectives. 

Tools include: 

Local in-person meetings and workshops 
o Director’s College 
o Monthly member/peer exchange meetings 
o Breakfast Roundtables 
o Annual Meeting 

National conferences and forums 
o Webinars 
o Peer Exchanges & Directorship 100 & Forums 
o Annual Board Leadership Conference 
o Certification Courses 

¯ Master Class (foundational course leading to NACD Board Leadership Fellow Certification) 
¯ Director Professionalism (foundational course leading to NACD Governance Fellow 

Certification) 
NACD Fellow Certifications 

As part of our Association’s efforts to engage corporate directors and better prepare them for the rigors of 
additional director requirements and public/regulator expectations NACD has embarked on a new Governance 
Fellow Certification program and a Board Leadership Fellow Certification program. 

The NACD Governance Fellow Certification - entry point/foundational courses are taken. This certification is 
intended for those directors that are not as experienced and also for those who are also seeking new board 
appointments. 

The NACD Board Leadership Fellow Certification - entry point for experienced directors/technical courses are 
taken. This certification is intended for those directors interested in expanding their technical expertise and also 
for those who are seeking additional board appointments and already have board leadership experience. Peer 
director networks are encouraged for individuals that seek this level of certification. 

Many of Research Triangle Chapter members participated in the previous program, Certificate of Director 
Education and as NACD continues to develop programs to help enhance director skills many also seek these new 
certifications to demonstrate their commitment to boardroom excellence and enhance their skills. 

The process for obtaining the NACD Governance Fellow Certification: 
Attend the Foundational Course (Director Professionalism) 
Attend 4 NACD credit hours at the Spring Forum June or Annual Board Leadership conference in October 

or 
NACD Webinars 

or 
Local Chapter NACD educational meetings 

The process for obtaining the NACD Board Leadership Fellow Certification: 
Attend the Advanced Leadership Course (Director Professionalism The Master Class) 
Attend 4 NACD credit hours at the Spring Forum June or Annual Board Leadership conference in October 

or 
NACD Webinars 

or 
Local Chapter NACD educational meetings 
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The N÷x.t Gen÷ration 
Boardroom Excellence Series 

of Leadership 

May 31,2012 



 ileet the P l: esente :°s 

Peter R. Gleason (moderator) -- Managing Director and CFO, NACD 

Dennis McCuistion -- Former bank CEO and board member; Recent 
Director on two NYSE company boards including service as Lead Director; 
Faculty, NACD’s Board Advisory Services; Clinical Professor of Corporate 
Governance and Executive Director of the Institute for Excellence in 
Corporate Governance at the University of Texas at Dallas 

Denny Weinberg -- Director, Audit Committee Chairman and 
Member of the Nominating and Governance Committee, Dole Food 
Company and Salem Communications; Chairman, Succession 
Planning Committee, Salem; Director, two private equity portfolio 
companies; Founding Director, WellPoint, Inc. 

roadiii  |dge 
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Housekeep:ng ~NAC 

Submit questions and comments 
............ an~ime during the webinar. 

Click the buttons below to access additiona~ resources. 

3 



You will 
for your 

automatically receive 1 
participation, 

NACD skill-specific credit 

Credit may be applied to NACD Fellowship programs, 
Contact Fellowshi. s~_@NACDonline,org for more details° 

The replay 
next week 

and slides will be available early 
at NACDonline.org/webinars 

roadiii~ |dge:’~ 
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Next Genelr~.tiiion of Le~.ders~hiip ~AC 

Changing Demographic Profiles 

-Age, gender, and ethnic diversity 

~ Ethnic m~norit~es now comprise majority of U.S. b~hs 

~ Estimated that by 2042, non-Hispanic whites will no longer constitute 
a majority of the population ~n U.S. 

- Demographic changes ~n the workforce could lead to similar 

changes ~n leadership 

~ American women surpass men ~n number of bachelor’s degrees as 
wei~ as advanced degrees 

~ Women account for about 47% of U.S. workforce 
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Next Genelratiiion of Leadershiip ~AC 

-Enlarge search pool for qualified board members 

o Too small a search pool can lead to overboarding of qualified 
candidates 

o Utilize new sources for qualified board members 

o Some boards show efforts to recruit younger people for service 

-Changing skill sets for board service 

o Technology and social media 

- Balance urgency to change with selection of correct person 
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Next Genelr~.tiiion of Le~.ders~hiip ~AC 

~anaging Change Through E~oard Dynamics- 
Preparation 

-Jn[egration of new d~rectors 

. New directors, especially young directors on first board seat, need 
extra time to fully assimilate 

. One or two existing board members may work with new direcbr 

- Unofficial mentoring 

- Leaders shouldn’t ~ead just dudng board meetings 

, Need to encourage preparation and discussion between meetings 

, Ensure meeting agendas cover high-priority agenda items 

, Engage individually with directors 



Next Genelratiiion of Leadershiip ~AC 

Mana~in~ Chan~e Through Dynamics 

-Crucial communications between 

Board and management 

- Don’t allow development of too collegial an atmosphere 

- Encourage skepticism 

Board leaders (chairman and lead director) and board 

- An independent leader is crucial 

- Don’t allow a board leader excess control of board discussion 

Directors and CEO 

- Don’t allow a small group of directors access to CEO while denying 
similar access of other directors 

- All directors need to be able to challenge the CEO 
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Questiions 



Don’t ~liiss 0~1~~=’ Upco~iiin9 Webiina~=°s 

Boardroom Excellence Series 

o June 6 I Responsibility and Reality for Directors 

Compensation Series 

o August 71 Executive Equity Overkill How Much Is Too Much? 

Quarterly Conversation with Ken Daly, President and CEO 

An exclusive benefit for NACD Full Board member companies 

August 9 

November 8 

To register or check out the archives of earlier webinars in any series, 
visit NACDonline.or /webinars. 
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If you have 
Fellowship 

any questions regarding NACD 
programs, please contact: 

credit or the 

Lori Whitehand, Fellowship Program Manager 

Phone: (202) 572-2084 

Email Fellowshi_ s ~ NACDonline.or_ 

To learn more about NACD Fellowships, 
NACDonline.or /Fellowship_~. 

visit us at 

roadiii~ |dge’~ 
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Fl’om: 

Sent: 

To: 

Subje~: 

Attach: 

mesina reddish <~ @yakoo.com> 

Saturday, June 16, 2012 12:21 PM 

Broome, Li s~ L <lbroome@emaJl.unc.edu> 

RE: FW: Broadening Corporate Boaacd Diversity: Completed Bios and other Info-revised 

2012 bio.docx; 2012 resume.doc 

Revised Informalion 

--- On Thu, 6/14112, Broome, Lissa L <lbroome@emaiL unc. edu> wrote: 

From: Broome, Lissa L <lbroome@email.unc.edu> 
Subject: RE: FW: Broadening Corporate Board Diversi~: Completed Bios and other Intb 

To: "mesina reddish" < ~yakoo.com> 
Date: Thursday, June 14, 2012, 2:09 PM 

LJssa I.. Broome 

Wacl~ov[a Professo~ of Banldng I aw 

Director~ Cemer lbr Bm~dng and Fi~ance 

UNC School of I 

CB~3380, Van tIecke-.Wetmch ttall 

Chapel Hill, NC 27599-3380 

9 ~ 9 962 7066 

http :i/www.law.unc.edu/centers/ba~in g 

Access my papers ot~ SSRN a~: h~p://ssrn,comiat~hor=248720 

D~scription: 

web 542.1pg 

From: mesina reddish [mailto:successfulandblessed@yahoo.com] 
Sent: Thursday, Jtme 14, 2012 1:56 PM 
To: Broome, Lissa L 
Subject: Re: FW: Broadening Corporate Board Diversity: Completed Bios and other Info 

I will be sending you a revised bio. 

--- On Wed, 6/13112, Broome, Lissa L <lbroome(g&emaiZ unc. edu> wrote: 

From: B~oome, Lissa L <lbroome,~email.unc.edtc> 
Subject: FW: Broadenin~ Co,orate Board Diversity: Completed Bios and other Info 

Date: Wednesday, June 13, 2012, 3:37 PM 



....... 

Oops. i]ir. seI:’,.d, w~en I rnear~t to hit paste, See be]ow for- qne ires[ of the entail 

From: Broome, Lissa L 

Subject: Broadening Corporate Board Diversity: Completed Bios and other Info 

Friends [] 

Thin,ks for your helpful tbedback and kind comments about our May 30 program. We were ve~ pleased and thm~k the panelists agmn Ibr ta&ing a day to 

sham fl~eir thoughts and expe~ences with us. 

I have a~ached the bios that include ~e revisions ~at some of you sent in. In a few c~es, I tinkered with your submission a li~le to make them consistent with 

the others. Later today, I will ~nd these to tny search fi~m friends who have pa~licipated in our prior progratns ~ that they can be aware of this new class of 

potential diverse directors. 

Tracey Stidham (who runs her own S~te Fa~ Insurance Agency) asked me to let you ~ow that before you rely on coverage for your nonprofit board 

~n,ice on ~ur umbrella liabili~’ policy, that yon check m~ your insurance carder. For instance, State Fa~ ~ s Commercial Liabili~ Umb~lla Policy cove~ 

nonprofit N)~d ~ice, but the Personal Liabili~- UmbMla Policy does not. 

So far, ve~ tEw of you have registered on our Damba~, https:/iddi.law.unc.ed~mb~se/login.aspx. You need to upload a resume. You all provided one 

when you applied tbr our program. So, please uploM that resume. You can replace the resume wifl~ a diIt~mnt version any time you like. Once I accept you 

for registration on the database, you need to go back in m~d fill out all fl~e ~reens ofintb~ation requested since flaese axe the search fields. In the last week 

I ~ve received b¥o requests for names from our database. I can ~ t find you, unless you axe in fl~e computer. IrE s hard for me to remember all of the Nople 

who have come though this mmual program, but the da~se does not forget. 

ThaWs ~fin m~d s~ay in ~uch, especially to share wifl~ me your successes. Best of luck 

Lis~ 

I .issa L. Broome 

Wacbovia Pro~ssor of Banking Law 

Director~ Center ~br Banking and Finance 

UNC School oft .a~ 

CB43380, Van Hecke--We~:]~ } ]alI 

Chapel Hill. NC 27599-33g0 

9I 9.962. 

http://’www.law.unc.eddcenter~ing 

Access my papers on SSRN al: http://ssm.com/author 248720 

...... http:/,’www law.~mc ed~/images/news/med~a/bankh~g~nance 

web 542 jpg 



MBIA Inc. 
113 King Street 
Armonk, NY 10504 
www.mbia.com ........................................... 

NEWS RELEASE 

FINAL 

MBIA Inc., Media: Kevin Brown +1-914-765-3648 
MBIA Inc., Investor Relations: Greg Diamond +1-914-765-3190 

MARYANN BRUCE ELECTED TO MBIA’S BOARD OF DIRECTORS 

ARMONK, N.Y., June 19, 2012 (BUSINESS WIRE) -- MBIA Inc. (NYSE: MBI) today announced 

that Maryann Bruce (52) was elected to MBIA’s board of directors in accordance with the 

board’s power under MBIA Inc.’s by-laws to fill interim vacancies. Ms. Bruce is the President of 

Turnberry Advisory Group, a private business services company, where she advises clients on 

strategic business issues. 

MBIA Chairman Daniel P. Kearney said, "Maryann’s 30 years of executive leadership and 

board-level experience in the financial services industry, as well as her experience in 

governance, strategy, asset management and risk management will be invaluable to MBIA and 

its shareholders as we work toward re-establishing ourselves as a leader in the financial 

guarantee industry. We’re pleased to welcome her to our board and look forward to her many 

contributions." 

Prior to Turnberry Advisory Group, Ms. Bruce held several executive leadership positions 

including President of Aquila Distributors, Inc., a subsidiary of Aquila Investment Management 

LLC, a boutique asset manager, and President of Evergreen Investments Services, Inc., an 

investment management business and subsidiary of Wachovia. In addition, Ms. Bruce served 

as a member of Evergreen Investments’ Executive Committee, providing strategic direction and 

firm-wide positioning. Ms. Bruce was also President and CEO of Allstate Financial Distributors 

and Senior Vice President and Director of the Financial Institution Division of 

OppenheimerFunds. 

Ms. Bruce is an Independent Director for Allianz Funds and serves on the Governing Board of 

The Committee of 200 and the Advisory Board of Duke University Libraries. She is a member 



of the Independent Directors Council and The National Association of Corporate Directors, as 

well as Founder and Co-Chair of the Charlotte Chapter of Women Corporate Directors. Ms. 

Bruce graduated magna cum laude from Duke University with a Bachelor of Arts in Economics. 

Forward-Looking Statements 

The information contained in this press release should be read in conjunction with our filings 

made with the Securities and Exchange Commission. This release includes statements that are 

not historical or current facts and are "forward-looking statements" made pursuant to the safe 

harbor provisions of the Private Securities Litigation Reform Act of 1995. The words "believe," 

"anticipate," "project," "plan," "expect," "intend," "will likely result," "looking forward" or "will 

continue," and similar expressions identify forward-looking statements. These statements are 

subject to certain risks and uncertainties that could cause actual results to differ materially from 

historical earnings and those presently anticipated or projected, including, among other risks 

and uncertainties, whether the Company will realize, or will be delayed in realizing, insurance 

loss recoveries expected in disputes with sellers/servicers of RMBS transactions at the levels 

recorded in its financial statements, the possibility that the Company will experience severe 

losses or liquidity needs due to increased deterioration in its insurance portfolios and in 

particular, due to the performance of CDOs including multi-sector, CMBS and CRE CDOs and 

RMBS, the failure to obtain regulatory approval to implement our risk reduction and liquidity 

strategies, the possibility that loss reserve estimates are not adequate to cover potential claims, 

the Company’s ability to access capital and the Company’s exposure to significant fluctuations 

in liquidity and asset values within the global credit markets, in particular in the ALM business, 

the Company’s ability to fully implement its strategic plan, including its ability to achieve high 

stable ratings for National or any other insurance subsidiaries, and the Company’s ability to 

commute certain of its insured exposures, including as a result of limited available liquidity, the 

Company’s ability to favorably resolve litigation claims against the Company, and changes in 

general economic and competitive conditions. These and other factors that could affect 

financial performance or could cause actual results to differ materially from estimates contained 

in or underlying the Company’s forward-looking statements are discussed under the "Risk 

Factors" section in MBIA Inc.’s most recent Annual Report on Form 10-K and Quarterly Report 

on Form 10-Q, which may be updated or amended in the Company’s subsequent filings with the 

Securities and Exchange Commission. The Company cautions readers not to place undue 

reliance on any such forward-looking statements, which speak only to their respective dates. 

-2- 



The Company undertakes no obligation to publicly correct or update any forward-looking 

statement if it later becomes aware that such result is not likely to be achieved. 

MBIA Inc., headquartered in Armonk, New York is a holding company whose subsidiaries 

provide financial guarantee insurance, as well as related reinsurance, advisory and portfolio 

services, for the public and structured finance markets, and asset management advisory 

services. The Company services its clients around the globe with offices in New York, Denver, 

San Francisco, Paris, London, Madrid and Mexico City. Please visit MBIA’s website at 

www.mbia.com. 
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From: 

Sent: 

To: 

Subject: 

Bortz, Conrad <cbol~z@email.unc.edu> 

Tuesday, Febma~ 2, 2010 2:24 PM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

BI books mn~on Order #: 102-8690947-9713032 



From: 

Sent: 

To: 

Subject: 

Ford, Melanie <mford@nccob.gov> 

Friday, May 7, 2010 11:00 AM 

Bortz, Conrad <cborlz@email.unc.edu> 

Broome, Lissa L <lbroome@email.unc.edu> 

RE: paid fi~ms - NC Bank Directors’ College 

Dear Conrad, 

As you can see from my exchange of emails, there have been some cancellations and substitutions to Directors’ College, For an update, Park Sterling Bank has 

canceled all three of their slots, I have replaced one of the slots with director from another bank, Carolina Bank. We now have 5t attendees instead of 6~. Also, the 

ched~ from West Town Savings Bank was issued on behaif of tha~: bank and A~bemarle Bank & Trust. I hope nil of l:h~s ~s a somewhat: clearer ~:han rm~d P~ease 

provide me wRh a l~sl: of banks that haw~ not pa~d. 

Thanks, 

Me~anie 

?ra~ning D~rector 

NC ()[[ice of the (::omm~sskmer of Banks 

4309 Mai~ Service Center 

Raleigh, NC 27699--4309 

9:].9,7~5.63I 2 (Telephone) 

9~9.733,6918 (TNefax) 

244r050(i}, and 53-244.120 and/or is oi:[lerw[se prgvi~d, If yotl are r~oi: 1:he ir~tend~d R~<:[pienl:, you ar~ hereby notified i:hat any use, cor)’{ing or distributior~ of this M~ssa~ 
({r~(:~t~d{r~g ilti:achm~mts) ;s unatd:hor{zed and prohib;i:ed. If ~,ou hiwe re(:~iw~d {h~5 Message {r~ ~rror, phrase notifg t~ Sender (mford@nccob.gov) {mm~dial:~, and then d~lete th~ 
Mess;~ge (ir~cl;idir~g i}~l i}ttachm~mts} from ’{our (:or~l~)iJte[. To the e~tent i:hat this comtT~iJrliCalJori is not oth~rw[s~ pr[vi~d or con~iderflJal, [i: ma’{ D~ 5ub]~ci: i:o the Nori:~ Carolini} 
Public Records ].ilw ilr~d ma~, be disclosed [o i:hird part[~5, 

F~m: Conrad Bor~ [mailto:cbo~z@email.unc.edu] 
Sent: Thursday, April 29, 20~0 4:23 PN 
Te: Ford, Nelanie 
C¢: Broome, Lissa L 
Subject: paid firms - NC Bank Directors’ College 

Please see ~atest and greatest sheet for pa~d partic~psnts, 

Cheers, 

CB 



From: 

Sent: 

To: 

Ford, Melanie <mford@nccob.gov> 

Wednesday, May 12, 2010 1:07 PM 

Ce: 

Subject: 

Attach: 

2010 NC Bank Directors’ College 

Rizzo Information - Loudermilk Hall ~Vest.doc; Agenda Sess 1 .doc; Shared Attendee List.xls 

Greetings Class XIX of the NC Directors’ College: 
We are looking forward to seeing you in June for the first session of Directors’ College. The agenda has been set and offers an enriching and rewarding 
educational opportunity for you. The map to the Rizzo Center, proposed agenda, and list of participants are attached. Please arrive early for the 
continental breakfast, which begins at 7:00 a.m. on Thursday, June 17, 2009. Class begins at 8:00 a.m. 
The dress code for Directors’ College is business casual. In case the conference room temperature is not set at your ideal comfort level, you may want to 
bring a sweater or jacket. If you have any questions, please don’t hesitate to contact me. 
Regards, 
Melanie 
,~I clarke ~. F~d 

Training Director 
NC Office of the Commissioner of Banks 
4309 Mail Service Center 
Raleigh, NC 27699-4309 
919.715.6312 (Telephone) 
919.733.6918 (Telefax) 
**~Pie<~ no*,e ~.h~*, ~ective S~ptember 29, 20~?& my emc;il ~d~]ress ch~n~ed to m~ford~nccob.gov.*** 



From: 

Sent: 

To: 

Subject: 

Attach: 

Bet~’ Pelton <bpelton@aabd.org> 

Thursday, November 3, 2011 8:40 AM 

bpelton@aalxt.org 

Should bank boards and boated loan committees stop approving loans? 

11 dir reg2.pdf 

I will di~uss this provocative subject and be available to meet with individual directors during next week’s AABD/WIB Anm~al Bank Directors Conference. 

Directors who iequest an individual meeting will get a special report ruth tips on how to minimize personal liability risks if their board or boal~l loan committee 

continues to approve individual loans. 

Individual meetings should be requested on the attendance questiormaire, which will be sent to all registrants prior to the conference. 

This is just one of the many fan "~tic opporttmifies to get up-to-speed on timely topics. Take the next step and learn more about all sessions ~md speakers by opening 

the attached cont~rence brochure. 

David Baris 
Executive Director 
American Association of Bank Directors 
1250 24th Street NW, Suite 700 
Washington, DC 20037 
T. 202.463.4888 
F. 202.349.8080 

dbaris@aabd.org 
www.aabd.org 



Directors Conference 
Pathways to 6rowth & Profitability- The Director’s Role 



10:00 am-l:00 pm 

Noon-5:00 pm 

Noon-6:30 pm 

1:30-3:45 pm 

One-on-One Consultations with FDIC 

Conference Registration Desk Open 

Tabletop Exhibits Open 

Opening General Session 
¯ Economic and Financial Services Outlook 
¯ Straight from the Mouths of the Regulators 

3:45-4:00 pm Refreshment Break with Tabletop Exhibits 

4:00-5:15 pm General Session 

¯ Banking Out of Recession: 
The Opportunity of a Lifetime 

5:15-6:30 pm Welcome Reception with Tabletop Exhibits 

6:30-8:30 pm Welcome Dinner with Entertainment 
¯ Sometimes...You Just Gotta Laugh[ 

7:00-7:30 am Networking Breakfast 

7:45-8:45 am Facilitated Peer Exchange Sessions 

¯ SoMe, So What - How Should You Use 
Social Media in Your Bank? 

9:00-10:00 am Learning Sessions 

¯ Leadership Lesson - Stay Focused on the Solution 
in Crisis Management 

¯ The ALCO Process- Managing the Balance Sheet 

for a Profitable Future 

10:15-11:15 am Learning Sessions 
¯ New Strategies for 2012 and Beyond 
¯ The Heightened Role of the Director Requires 

Proper Board Review and Oversight 

11:25 am-12:25 pm General Session 

¯ M&A - What Does the Crystal Ball Reveal? 

12:30-2:15 pm Lunch with Speaker 
¯ Where DoYou Go From Here? What’sYour Next 
Move in the New Reality? 

2:30-3:30 pm General Session 

¯ The Good,the Bad and the Not-So-Ugly Future of CRE 

3:45-5:00 pm Mock Board Session 

¯ Compliance Exams- Preparing for the 
New Sheriff in Town[ 

5:00-6:30 pm Networking Reception 

6:30 pm Evening Open 

Saturday, Nove~nber 12 

7:30-8:15 am Networking Breakfast 

8:20-9:35 am Facilitated Peer Exchange Sessions 
¯ Compliance Best Practices- Getting It Right in 
Today’s Compliance Arena 

9:45-11:00 am Wrap-Up General Session 
¯ What Doesthe Future Hold -A Nontraditional 

Perspective 

11:00 am Conference Adjourns 



November 10-I 2, 2011. Omni Hotel ¯ San Diego, CA 

Session Descriptions 
One-on-One Cons~dtations 

J. George D0err, Deputy Regional Director, FDIC- San Francisco 
Don’t miss this special opportunity to have an appointment 
with the FDIC. A limited number of private consultations are 
available for registered attendees to meet with J. 
George Doerr. Registrations are on a first-come, 
first-served basis. Prior to the conference you will 
be sent an attendee questionnaire in which you 
will be able to select your preferred ti me. 
Appointment will last approximately 
15 minutes. 

William S. Haraf, Commissioner, California Department 

of Financial Instituti0ns 
Our esteemed speaker presents his views from 
the perspective of a trained economist as he 
presents the major issues and addresses 

the question of the sustainability of the 
recovery or whether we’re likely headed 
for a double-dip. Special focus will be on the 
economic conditions in the West and 
the overall health and state of the industry. 

Straight from the Mouths of the Regulators 

Scott Cameron, Chief Examiner, California Department 

of Financial Institutions 
J. George D0err, Deputy Regional Director, FDIC- San Francisco 

David Wilson, Senior Deputy C0mptmller Bank Supervision 

Policy and Chief National Bank Examiner, Office of the 

C0mptmller 0fthe Currency 

Moderator: Steven A. Brown, President & CEO, 

Pacific Coast Bankers’ Bank 
Our panel of senior regulators presents the 
current and future hot topic buttons and issues. 
Hear issues of concern and how these issues may impact 
you and your bank. Questions from the audience will be 
presented to the panel throughout the presentation. 

of a Lifetime 

Lee Wetheringt0n, AAP, Director of Strategic Insight for 

Pr0fitStars, a division 0f Jack Henry & Associates, Inc. 

Some lessons of the recession are clear. 
Consumers want a safe place to bank, real-time 

alerts and meaning beyond a balance update. 
Small and medium-size businesses (SMBs) 
want easier, cheaper, better ways to operate, 
tighter control of cash flow and protection 
against account take-over threats. Other lessons 
are not so clear. Should you close or transform 
underperforming branches? Build more or consolidate? And 
what about banking beyond branches? 2011 is the perfect storm 
of opportunity for banks with the foresight and fortitude to act. 
Join us for a look at the road ahead. 

Sometimes_oYO~ Just Gotta La~jh! 

Tony Calabrese, Banker & Comedian, San Diego, CA 
Our speaker, a banker and comedian, presents his unique 

viewpoint and take on today’s banking challenges. 

AI GI0wasky, Managing Partner, Sandier O’Neill & Partners, L.R 

Pat Rusnak, CFO, Sterling Financial Corporation & former CEO, 

AmerkanWest Bank 
Charles Thayer, Chairman, Chartwell Capital Ltd. & Chairman, AABD 

Based upon the book "It Is What It Is" by Charles 
Thayer, this session exemplifies the importance 

of the board and management recognizing the 

problem, staying focused and communicating clearly 
in a crisis situation.The lessons learned in the 

successful recapitalization of AmericanWest Bank 
provide a great case study in how to execute such 
a game plan. 

John N. Drahzal, President, Reich & fang 

Karl Nelson, CEO, KPN Consulting 

It seems that all the regulatory guidance that comes 

out these days includes a stern reminder that 

directors are responsible for setting the risk profile 

of the bank.The ALCO Process is one of the least 

understood concepts for boards. Explore, learn and 

discuss meaningful ways to find better balance sheet 

equilibrium as we show how managing the balance 

sheet today can help you have a profitable future. 

New Strate#ies for 2012 and Beyond 

Clist0n V."D0c" B0dine III, Associate, Gerrish McCreary Smith, PC 

No longer just a formal, boring process, strategic planning 
should be active, energetic and actually accomplish something. 

In this session, we look at regulatory expectations for strategic 
planning, ways to develop specific strategic planning "plans", such 

as liquidity plans, capital plans and the like. We also discuss 
ways to restructure your strategic planning in terms of 

the time horizon, focus and debunk myths about your 
mission statement and SWOT analysis. 

The Heightened Role of the Director Req~i~es 

P~oper Board Review a~d Oversight 

Jay Brew, C0-F0under, Seifried & Brew, LLC 

Managing risk in the post-financial crisis world is a 
primary role for boards. Board members must recognize 

and reward their senior management for maintaining 
appropriate levels of risk. This session focuses on the results 

of the Seifried & Brew study of failed banks, which predicted 99% 
of bank failures and highlights why some banks failed and others, 
with similar financial and balance sheet composition, did not. Each 
participant will receive an analysis of their bank’s risk profile. 



Annual Directors Conference 
~&A- What Does the Cry~ta[ Ral~ Reveal? 

J0el Comer, Principal, Sandier O’Neill & Partners, LP. 

Steven D. H0vde, President & CEO, Director of Investment Banking Operations, 

H0vde Capital, Securities and Equity 

JeffWishner, Managing Director, Keefe, Bruyette & Woods 

Moderator: Michael J. Morris, Chairman, Heritage Oaks Bank 

Our panel of industry experts will discuss what is happening in 
the M&A market and provide insight into what boards can expect 
in future deals. Topics include a wide range of issues including 
access to capital, government-assisted transactions and the legal 
and accounting developments in M&A transactions. 

Sam Kilmer, VP, Market Development, Harland Financial Solutions 

Many institutions are looking at their long-term outlook beyond 

near-term performance. The pace of regulatory change is rapidly 

impacting the market, while the organization, resources and 

business processes are under scrutiny like never before. This 

session reveals findings from a unique benchmarking study and 

shares examples of how institutions can improve performance 

through a variety of operational improvement initiatives in areas 

such as compliance, credit process, branches and online delivery, 

risk management and creative sourcing. 

Susanna Tisa, Managing Direct0r, Treliant Risk Advisors LLC 

Eric Engelland, Managing Member, R0hrbaugh Engelland Group, LLC 

With the industry on the mend and more banks looking to define 
their future business model, our panel of experts present their 

thoughts on steps your bank can take to manage its current CRE 
inventory and provide insight into if and when CRE will once again 
be the mainstay of community bank lending. 

J0 Ann Barefoot, C0-Chair, Treliant Risk Advisors LLC 

Recent bank compliance exams have resulted in some harsh 

realities including civil money penalties. By the conference, the 

Consumer Financial Protection Bureau will be a new sheriff in 

the regulatory arena with a mission to protect consumers. All 

signs indicate that compliance exams are becoming an even 

hotter button with significant consequences. This reality should 

be elevated on the board’s radar screen. This session offers an 

opportunity to make decisions about compliance issues with the 

safety net of a mock board (and mock regulators). 

What Does the F~t~re Hold -A Nontraditional Perspective 

Will Taylor, SVP & Director, Portfolio Management Group, Vining Sparks 

Explore the trends over the last 18 months and how they are 
shaping the economic outlook for years to come. This session is 
guaranteed to provide a different perspective than the traditional 
economic outlook provided by classically trained economists. Each 
bank in attendance will receive a complimentary bank analysis. 







2011 Aimual Directors Co  fere  ce Registrati.o   Form 
November 10-12, 2011 . Omni Hotel ° San Diego, CA 

FIRST LAST 

BADGE NAME 

TITLE 

COMPANY 

MAILING ADDRESS 

CITY STATEIZIP 

TELEPHONE FAX 

EMAIL (NEEDED FOR CONFIRMATION) 

GUEST REGISTRANT NAME (IF APPLICABLE) 

PREPARED BY NAME & PHONE (IF DIFFERENT FROM REGISTRANT) 

Is this your first time attending the Annual Directors Conference? [] Yes [] No 

rq Check here if you require special accommodations to fully participate. Attach a description of needs. 

Conference Registration Fee ........................................................................................................................... $ 

OPTIONAL Guest Registration ....................................................................................................................... $ 

EXTRAThursday Welcome Reception & Dinner with Entertainment ($145) .................................. $ 

EXTRA Friday Lunch with Speaker Tickets ($75) ....................................................................................... $ 

EXTRA Friday Networking Reception Tickets ($60) ................................................................................. $ 

TOTAL ENCLOSED ................................................................................................................ $ 

Method of Payment 

[] A check payable to Western Independent Bankers is enclosed. 

v1 Charge my fees to a credit card: [] VISA El MasterCard 

[] I am using a Gold or Silver Season Pass Credit.2 

[] Please use my bank’s Dividend Rewards Credit toward my registration fees? 

ACCT.# EXP. DATE 

CARDHOLDER (PRINT) SIGNATURE 

CCV 

Register online at www.wib.org. 

Reejistration Fees 

WIB/AABD Bank Member ............. $825 

New BankWIBiAABD Member1..$675 

Associate Member .......................... $850 

Bank Nonmember .......................... $1,025 

Includes Thursday Welcome Reception & 
Dinner and Friday Networking Reception. 

G~e~t IRe~istr~tio~ 

Guest Registration ........................... 5195 

Includes Thursday Welcome Reception & 
Dinner and Friday Networking Reception. 

Registration fees minus $75 processing 

fee per registrant (including guest registrant, 
if applicable)will be refunded if cancellation 

is received by October 27, 2011. No refund 
if cancellation is received after October 27, 

2011. Substitutions welcomed. We are not 
responsible for airfare penalties incurred due 

to the cancellation of this program. 

Ret~m th~s f~m 

Western Independent Bankers 
601 Montgomery Street, Suite 1200 

San Francisco, CA 94111 

SCANiEMAIL: education@wib.org 

FAX: (41 S) 352-2314 

Questions? Call (415) 352-2323 
or write education@wib.org. 

inform, educate, connect. 

AABD 

New Bank is defined as banks in organization, 
groups in formation or WIB!AABD member 
banks opened 7 years or less from the date of 
this program. 

Please contact WIB if you are unsure if your bank 
is a season pass holder or has dividend rewards. 



What You Will Take Back to Your Bank 

Real-world, recent example of successful 

recapitalization 

o Profitability strategies, including management 

of the balance sheet 

Expectations and dynamics in your heightened 
review and oversight role 

Perspectives from regulators on hot topics and issues 

Findings from a benchmarking study and examples 
of how to improve performance 

An ability to strengthen your contribution to the 

bank and the Board 

personalized bank risk profile analysis 

601 Montgomery Street ¯ Suite 1200 

San Francisco, CA 94111 

Return Service Requested. 



Full Name: 

Last Name: 

First Name: 

Company: 

Business 

Address: 

Joel Grodensky 

(3rodensky 

Joel 

Rizzo Conference Center 

Rizzo Conference Center 150 DuBose House Lane Chapel hill, NC 27517 

Business 

Phone: 

Web Page: 

E-maih 

(919) 913-2207 

www.rizzoconferencecenter.com 

jgrodensky@destinationhotels.com 







Flom: 

Sent: 

Subjet~: 

American Association of Bank Directors <cthaye@aabd.org> 

Friday, June 15, 2012 12:21 PM 

Broome, Lissa L <lbroome@emaJl.uuc.e&~> 

Regulatory Capital Alert 

Having trouble viewing this email? Click here 

~i AABD Logo 

Featured Partner 

AON Logo 

Quick Links 
AABD Ordine 

._B_LL(_’_, _ld_e_,_y S m a d I e r 

Aon Bmlking 
Solutions 

AABD Publications 

"~Oll Compensation Report 

2o12 Board Assessments 

AABD National Office 

1~5o 24th Street, NW, 

Suite 700 

V~rashington~ DC 20037 

Infn@AABD.org 

(2o2) 463-4888 

Dear Lissa, 

Regulatory Capital Alert 
Basel III, as proposed, will apply significant 

changes to regulatory capital calculations to all 

insllred batiks and savings assnciations that are 

domiciled in the United States. 

Article: Bank Director Burdens 
Article in the June 2o12 Bank Directors Digest 

published by Western Independent Bankers 

Controlling Bank Director Risk 
AABD Workshop Presentation - David Baris 

Download the Presentation 

Bank Director Regqllatory Burden Report 
Special AABD Report identifies over 80o 

#__Lg__~_i~_i__o___~__i_a_~t _a___t_#__t___e_~__~__e_g #__[_a__t__i___q_a___o__~__t_~_d_~_~ [ b~_a kiug 
ag~£y guidance imp£~e £b~gations on bank 

reetnrs. 

Order the AABD Report 
.N._~:_.A_ .~a._i _l:a. __b_.l_e__ .o._ .n.__Am_a_.z__.cn_~ 

American Association of Bank D~reetors 
The AABD was fonnded in 1989 in the midst of the past 

N&L crisis to represent the information, edncafion and 

advocacy needs of individual bank and savings 

institution dh’cctors. 

The AABD is the only banking association in the United 

States which cxclusiwdy serw~s individual directors 

rather than their financial instltut]ons. 

Forward email 

this emaii was sent to Ibreome@emsil.unc.edu by _c__t_h__a__.v__e_E~_a__a__b___d_:gj:.g :: 

Update Profile/Email Address Instant removalwith SafeUnsubscribeTM Privacy Policy. 

American Association of Bank Directors :: :[250 24th Street, NW, Suite 700 i Washington :: DC :: 20037 



From: 

Sent: 

To: 

Subje~: 

American Association of Ba~k Directors <dbaris@aabd.o~> 

~Vednesday, April 9, 2014 10:48 AM 

Broome, Lissa L <lbroome@emaJl.unc.edu> 

AABD Survey Results on Measuring Bank Director Fear Are Not Good News 

~i BuckleySandler 

Visit tI~e AABD 
Bookstore 

l~lblicafions on 
Alnagon 

Dear Lissa, 

.B_.m._ .~_ ___Djr~q_t_ .Q~_ ~’~a_ ~:_o_ f_P e_~._s:.o__a._M 
Liability Are Not Good News 
There has bee~ substantival negative fallout 
fr’om bank directors’ (bar ofperso~a~ liabiJity 
a recent survey conducted by AABD 

suggests. 

8th Annum Bm~ Director Workshop. 
NACDfi~BD~ AprB ~(h Fort 
Lauderda]e 
This Workshop b~filds o~ li~edback frorn town 
hall sessions with over 1,7oo community 
bankers eonducked in 2o1{~ by state bank 

commissioners in 28 states. Charles Vice, 
Chz~irman of the Conference of State Bank 
Supervisors a~d James Fuehs of the St Louis 
l:ed ~q [I share insights @ore khe town hail 
sessions ............... reporked at a ~ orff(~rence last .v~ar-. 
(Community Banking in the 2]st Cenkury) 
hosted by the CSBS and the Federal Reserve 

Bank o[ St Louis. I)avid B~rJs, Executive 
Director of AABD, will be spez&ing on AABD 
inikiatives (br cha~ge to protect the inkerests 
of bank direckors. 
More B~dens ~d :Risks on Bank 

Directors Proposed 
~’~t313 commen~s on OCC’s proposed risk 
management guidelines. 

American Association of Bank Directors 

The AABD was founded in 1989 in the midst of the past 

S&L crisis to represent the information, education and 

advocacy needs of individual bank and savings 

institution directors. 

The ~a~&BD is the only banking association in the United 
States which exclusively serves individual directors 
rather than their financial institutions. 

American Association of Bank Directors 

125o 24th Street, NW, Suite 7oo 
Washington, DC 20037 

(2o2) 463-4888 

Forward email 



This emai[ was ~n~ to Ibroome@emafl,unc.edu by dbar s(~aabd orq 
U.odat~ Profij~L~m~jjAddress InsLant [emova[ wlLh Saf:eUnsubscribe" Privac~Po[ic~’. 

American Association of Sank Directors :: 1250 24th Street, NW, Suite 700 :: Washington :: DC :: 20037 



Fl’om: 

Sent: 

To: 

Subject: 

AJoyner@News- Record.com 

Tuesday, August 3, 2004 10:05 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

RE: [Fwd: Director Diversity on Top 50 NC Public Company Boaxds] 

Hi Lissa: 

Sorry for not responding sooner. 

I spoke with the newspaper’s city editor and while he’s interested in doing followup stories on board diversity, he said we couldn’t commit to doing the survey every year. }{is reasoning: it’s 
very time intensive and we don’t see enough changes year to year to justi~ a big story -- and the devotion of resources that such research takes 

Mark Sutter, the city editor, however, said the newspaper could participate in the research every three to five years. Does this work for your purposes? 

Amy Joyner 

Business Writer 

(336) 373 -7075 

..... Original Message ..... 

From: Lissa Broome 

To: Amy Joyner 

Sent: 8/3/2004 9:23 AM 

Subject: [Fwd: Director Diversity on Top 50 NC Public Company Boards] 

Amy -- I’m assuming that I should go for*wird with other folks about 

continuing the director diversity survey of N(2 public companies. If I’m 

mistaken in that assumption, please let me know at once 

Lissa 

........ Original iVlessage ........ 

Subject:    Director Diversity on Top 50 NC Public Company Boards 

Date: Tue, 20 Ju12004 14:32:51 -0400 (Eastern Daylight Tune) 

From: Lissa Broome <mailto: lbroome(~emaihunc.edu> 

<lbroome@email uric edu> 

To: Amy Joyner <mailto:aiovner~%’news-record.com> 

<aj oyner@news-record.com> 

Hi >~any -- ! hope you are doing well. As I think we previously 

discussed, 

we have decided to focus our efforts to increase diversity on 

public company boards by planning a Program to Develop Diverse 

Directors. We are using the data you and your paper compiled of the top 

50 public companies in NC as our benchmark. We think it is important to 

have this data regularly updated and wanted to know whether your paper 

would be willing to commit to update this data on an annum basis or 

whether xve should work with another organization on this part of the 

project. 

Your story was done in October, so the year almiversary is 

coming 

up. If your paper is not planning to update on an annual basis, please 

let me know so I can see if one of the state’s other papers or another 

group is willing to undertake this survey. I hope you’ll be able to let 



me know one way or the other by the August 2nd. Thanks. 

Lissa 

Lissa L. Broome 

Wachovia Term Professor of Banking Law 

Director, Center for Banking and Finance 

University of North Carolina 

CB # 3380, Van Hecke - Wettach Hall 

Chapel Hill, N(? 27599-3380 

Phone: 919/962-7066 

Fax: 919/962-1277 

Email: lbr oome@email.unc, edu <lnailto:lbroome@email unc.edu> 

Web: w~vw law unc edu/centers/banki 

<http ://www.law unc. edu/centers/bank/> 

Lissa L. Broome 

Wachovia Term Professor of Law 

Director, Center for Banking and Finance 

Universi~z of North Carolina School of Law 

CB # 3380 Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

Ph: 919-.062-7066 

Fx: 919-962-1277 



From: 

Sent: 

To: 

Subject: 

Attach: 

jane Pigott <jdpigott@r3group.net> 

Friday, September 17, 2004 6:26 PM 

Broome, Li s~ L <lbroome@email.unc.edu> 

more reading material 

Ivey wolnen directors artjcle.pdf 

Jane DiRenzo Pigott 
Managing Director 
R3 Group LLC 
One North LaSalle St., Suite 1904 
Chicago, IL 60602 

P: (312) 628-4743 
F: (312) 628-4745 
jd pi.q oft (~,,r3.q ro u p. n et 
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Leveraging diversity to maximum advantage: 
The business case for appointing more women 

to boards 
Women bring a different perspective to decision 
making. Yet where that perspective is, arguably, 
needed most, on boards, women are noticeably 
under-represented. In this article, Ivey’s Dean, who 
sits on several boards, makes a strong and 
compelling case for why there should be more 
women on more boards and what companies can 
do to identify and help more women to become 
board members. 

By Carol Stephenson 

Carol Stephenson is Dean, Richard Ivey School 

of Business. She is a member of four boards of 
directors and sits on three government Task 
Forces. She is the former President and CEO of 

Lucent Canada. 

The poet Ezra Pound once said that: "When two 
men in business always agree, one of them is 
unnecessary." Many companies appear to recognize 
this truism and the fact that diversity fosters ideas 
and learning. Some have established comprehensive 
strategies to recruit and retain employees from 
different cultures and backgrounds. Others promote 
diversity and its benefits in their corporate vision 
statements. And many carefully portray diversity in 
their annual reports and advertising campaigns. 

William Donaldson, chairman of the U.S. 
Securities and Exchange Commission recentlywrote: 
"Just as we strive for diversity in our workforce, we 
should strive for diversity of thought and experience 
on our boards. Monolithic backgrounds are destined 
to foster monolithic thinking." And I believe that 
monolithic thinking leads to missed opportunities, 
unresolved issues and potentially unworkable 
solutions. 

However, as research on the impact of women on 
leadership teams demonstrates, diversity often 
eliminates this stagnation. Gender diversity, in 
particular, brings a number of other vital benefits to 
the boardroom as well. So, if a company is serious 
about cultivating a dynamic and diverse leadership 
team, then having more women on the board is a 
great way to begin. 

This article first presents some of the compelling 
evidence for why companies need more women at 
the board level. Second, it elaborates on why women 
are not progressing as quickly as they should. Third, 
it prescribes some preliminaU actions to address 
these issues. Essentiall5 this article underscores the 
fact that women merit a place at the board table - 
not simply for equity reasons, but because it makes 
sound business sense. 

Unformnatel5 however, few Canadian companies 
have boards with a range of people with different 
interests and backgrounds. Still fewer have plans in 
place to address diversity at the board level. The 
majority continue to be governed by all male, all 
white board members who share largely the same 
backgrounds, circles of influence and views. 

Why more women should be on more boards 

Let’s look at some of the reports and studies that 

substantiate the valuable contributions women make 

in positions of executive and board power. 

In January 2004, the New York research group, 

Catalyst, released a study which examined the 

- 1 - Ivey Business Journal September/October 2004 



financial performance of 353 companies for four out 

of five years between 1996 and 2000. Catalyst found 

that the group of companies with the highest 

representation of women in their senior management 

teams had a 35 percent higher Return on Equity 

(ROE) and a 34 percent higher Total Return to 

"Far from focusing on 
traditionally ’soft’ areas, boards 
with more women s~rpass 
male boards in their attention 

¢ontroIo" 

Shareholders (TRS) than companies with the lowest 
women’s representation. 

This mirrors the results of a longer-term study led 
by Roy Adler, a marketing professor at Pepperdine 
University in Malibu, California and executive 
director of the Glass Ceiling Research Centre. This 
study tracked the number of women in high-ranking 
positions at 215 Fortune 500 companies between 
1980 and 1998. 

The 25 companies with the best record for 
promoting women to senior positions, including the 
board, posted returns 18 percent higher and returns 
on investment 69 percent higher than the Fortune 
500 median of their industry. 

Similarly, the Conference Board of Canada tracked 

the progress of Canadian corporations with two or 
more women on the board from 1995 to 2001. The 

Conference Board found that these companies "were 

far more likely to be industry leaders in revenues 

and profits six years later." 

Interestingly, this 2002 Conference Board report 

also refutes some of the most common myths about 

the impact of women on corporate boards. These 

myths include widely held misconceptions such as: 

women only care about the "soft" issues; women 
don’t have the financial or strategic acumen needed 
at the board level; and women will hamper board 
unity. 

To the contrary, the Conference Board concludes 

that: "Far from focusing on traditionally ’soft’ areas, 

boards with more women surpass all-male boards in 

their attention to audit and risk oversight and 

control." Specifically, its research shows that: 

"74 percent of boards with three or more 

women explicitly identify criteria for 

measuring strategy; only 45 percent of all- 

male boards do; and 

"94 percent of boards with three or more 

women    explicitly    monitor    the 

implementation of corporate strategy; 66 

percent of all-male boards do." 

The Conference Board further concludes that the 
diversity that women bring enriches "the leadership 
palette with different perspectives" and that this 
"diversity enables constructive dissent that leads to 
board unity." 

The Conference Board’s research points to other 
critical benefits. For instance, gender diversity on 
the board and senior management team helps 
organizations to attract and retain valuable female 
talent. Also, "CEOs report that having women on 
boards contributes to positive attitudes among 
female employees." 

In addition, the advantages that women bring in 
terms of ethical conduct are clearly significant: 

"94 percent of boards with three or more 

women ensure conflict of interest guidelines, 

compared with 68 percent of all-male 

boards, and 

"86 percent of boards with three or more 
women ensure a code of conduct for the 

organization, compared with 66 percent of 

all-male boards." 
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\Vomen apparently broaden the focus of a board 

as well. ~hen more women are on the board, the 

Conference Board found a major increase in the use 

of non-financial performance measures - such as 

innovation and social and community responsibility. 

As the Conference Board believes, "the factors that 

appear to be influenced by more women on boards 

are precisely those that have the most impact on 

corporate results." 

Another important consideration is the fact that 

women have a deep and intimate knowledge of 

consumer markets and customers. \X;omen, for 

example, control 80 percent of household spendin5 

and using their own resources, make up 47 percent 

of investors. They buy more than three quarters of 

all products and services in North America. 

The influence of women in business-to-business 
markets is also g~owing, especially here in Canada. 
There are more women entrepreneurs per capita in 
Canada than in any industrialized country. According 
to the Prime Minister’s Task Force on Women 
Entrepreneurs, more than 821,000 Canadian women 
entrepreneurs annually contribute in excess of $18 
billion to Canada’s economy. Their numbers have 
increased more than 200 percent over the past 20 
years and they represent the fastest growing 
demographic in our economy today. 

Sadly, the progress of women in advancing to the 
board level is not as impressive. According to the 
2003 Catalyst Census of \X,7omen Board Directors 
of Canada, women hold 11.2 percent of board 
positions in the Financial Post 500, up from 9.8 
percent in 2001. That’s less than a two percent gain. 
(Editor’s vote: Please see Professor Jay Lorsch’s 
comments on women on boards in Canada in the 
Leader’s Edge feature elsewhere in this issue of IBJ). 

And the proportion of companies with no women 
directors has remained the same since 2001, 51.4 
percent. What’s more, women chair only three of 
the 243 publicly traded companies on the Financial 

Post 500. 

Why aren’t more women on boards? 

The most common reason given for why more 
women are occupying positions of corporate 
leadership is that they do not have the operational 
experience required. Catalyst, for example, blames 
the gap on the fact that women often choose staff 
jobs, such as marketing and human resources, while 
most senior executives and board positions are filled 
from the ranks of line managers with critical profit- 
and-loss responsibility. 

Recentl5 several business researchers and 
observers have also speculated that women are not 
advancing because they do not have the ambition 
and competitive drive of men. New" York 
psychiatrist, Anna Fels, author of Necessao, Drea~s: 
Ambi/iov iv Wome~/s Chavgi~g Lh,es, believes that 
women are conditioned to be "selflessly 
unambitious." From an early age, they learn that in 
order to be liked, they must play do~vn their 
accomplishments. Consequently when they join the 
corporate world, they fail to push for raises and 
promotions. 

Similarly, Linda Babcock and Sandra Laschever, 
co-authors of W0mev D0~z’t Ask: Nego/iatiov avd 
Ge~rde," Diuide, say that girls are taught to be 
"communal," to make relationships a priority and 
to focus on the needs of others instead of their own 
needs. This makes them hesitant to negotiate for 
more pay or greater responsibility on the job. 

A third common reason given for xvhy women 
don’t advance is that business - and society in general 
- still doesn’t adequately compensate ~vomen for 
shouldering more family responsibilities. 
Consequently, ~vomen are paid less and don’t advance 
as quickly or as ~:ar up the corporate ladder as men 
do. 

For example, economist Stephen J. Rose and Heidi 
I. Hartmann, President of the Institute f-or \gomen’s 
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Policy Research in E~xshington, released a report 

earlier this year that compares the earnings of the 

average woman with those of the average man in 

the United States. Based on Bureau of Labour 

Statistics, the report shows that the average 

American woman earns less than half - about 44 

f~ance to the success of a 
company? 

percent - of what the average man eams over the 

course of his career. 

Why? Outright discrimination is part of the 

reason. Another reason is that the majority of 

women and men still work in largely sex-segregated 

occupations, leaving women stuck in lower-paying 

jobs. However, a third reason is that few companies 

have found ways to help women blend their family 

responsibilities with the demands of the job. Rose 

and Hartmann found that women are sometimes 

treated equally, mostly when they behave like 

traditional men and leave their family responsibilities 

at home. 

On the other hand, some experts dispute the belief 

that women are not as ambitious as men. Catalyst, 

for example, polled more than 950 Fortune 1000 

executives within two to three reporting levels of 

the CEO and conducted in-depth interviews with 
more than 30 female and male executives. \Vomen 

and men reported "equal aspirations to reach the 

comer office, and women who have children living 

with them are just as likely to aspire to the CEO job 

as those who do not." 

These survey results also refuted the contention 

that only women care about achieving a balance 

between their working and personal lives. For 
example, both women and men reported that they 
employ similar advancement strategies and have 
experienced similar barriers during their rise to the 
top. 

Catalyst further uncovered "striking similarities 

between men and women regarding work/life 

balance management: 51 percent of women and 43 

percent of men reported difficulty in achieving a 

balance between work and personal lives, and 

women and men participants equally desire a variety 

of informal and formal flexible work arrangements." 

Nevertheless, as women advanced to senior levels, 

Catalyst reported that they have made more trade- 

offs than men between work and their personal lives. 

From my experience, women are just as committed 

as men to achieving corporate success and career 
excellence. I have also found that men and women 

often express the same desire for balance between 

their work and personal lives. And I know that 

women can and do make powerful contributions to 

their organization’s success, even though they are 

less likely to brag about their accomplishments. 

What’s more, so what if women prefer marketing or 

human resources as career paths? ~De these functions 

any less important than operations or finance to the 

success of a company? Should these "softer" 
considerations be absent from discussions of 

corporate direction and strategy? And in an era where 

corporate social responsibilib~ trust and caring are 

the halhnarks of enduring corporate success, are not 

the tendencies of women to be more attuned and 

attentive to the interests of others invaluable to 

companies? 

What should companies and women do? 

To benefit from the increasingly important assets 

that xvomen bring to companies, I believe that 

corporate boards must not only recognize those 

assets, but also develop a plan to ensure that their 
boards become more gender diverse. This plan 
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should stem from a careful analysis of the current 
skills and experiences of board members, thus 
identi~Ting any existing gaps. 

Then, boards should actively seek out potential 
female candidates who could address these gaps. 
This means expanding the scope and depth of the 
search for new directors. For example, board 
recruiters could approach women’s business groups 
or solicit the recommendations of female executives, 
both within and outside the company. 

Contacting universities and business schools are 
other excellent ways to find out about potential 
leadership talent. At Ire5 for example, most of our 
students in the regular NUBA program have at least 
five years of management experience. Our executive 
MBA program attracts business leaders with 
established credentials in a xvide variety of industries, 
and in both the public and private sectors. 

There is also the "Women in the Lead" Directory. 
Developed by Doreen McKenzie Saunders, it 
compiles the credentials and experience of more 
than 300 Canadian women ~vith impressive 
achievements in a range of industries. 

In addition to improved recruiting, effective 
diversity plans should include programs to assist 
xvomen to succeed in their new" responsibilities, such 
as mentoring, corporate orientation and in-depth 
briefings on core business and industry issues. These 
programs ultimately benefit all nexv board members. 

Overall, the board’s diversity plan should be 
specific and measurable, ~vith clear accountabilities. 
But, this is not about establishing quotas. Rather, 
an effective diversity initiative examines and 
evaluates results, not just numbers. 

Nevertheless, I don’t believe that boards are solely 
responsible for the poor representation of women 
on corporate boards. Women must also actively 
seek out potential opportunities to serve at the board 
level. No one can sit back and expect board 

appointments to come their way. 

To attract board invitations, women must promote 
their accomplishments, build and leverage their 
connections, and seek opportunities to enhance their 
qualifications. And when they join a board, they must 
be willing to invest their time and talent toward 
learning and contributing to a healthy discussion of 
the issues. Once more women take charge of their 
own future, the fruits of their efforts will blossom, 
grow and spread the seeds for future opportunities. 

Fully leveraging diversity 

There is a po~verful business case forwhy corporate 
boards should bring more women around the board 
table. As the research proves, companies with female 
board members can expect significantly higher 
returns and better overall financial performance. 

More female: representation also translates into 
improved risk management and audit control, 
increased ethical oversight and a broader, more 
accurate assessment of the company’s success. 

Equally important, with more female leadership, 
companies are better able to attract more female 
talent. They send a powerful message to the women 
who already work for their organizations that their 
contributions are valuable - that their voices are 
heard. They demonstrate to employees, investors 
and other stakeholders that diversib~ truly matters 
to their corporate success. 

Indeed it does. When companies bring together a 
diversity of people - especially at the board level - 
ideas flow- and innovation soars. Improved strategies 
emerge. Better decisions are made. A virtuous circle 
of continuous learning is created and sustained. In 
an economy xvhere knowledge drives results, 
diversity, is a precious asset. [] 
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From: 

Sent: 

To: 

Subject: 

Attach: 

Jane Pigott <jdpigott@R3group.net~ 

Friday, October 29, 2004 9:34 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

FW: Director’s Summit 

8 04 directors sulnmit.pdf; UWMWomenDirectorWorkshop110904.doc 

FYI 
Jane DiRenzo Pigott 
Managing Director 
R3 Group LLC 

One North LaSalle St., Suite 1904 
Chicago, IL 60602 

P: (312) 628-4743 
F: (312) 628-4745 
idpklott~r3qroup.net 
..... Original Message ..... 
From: Amy Osier [mailto:amytcnJ.@ameritech.net] 
Sent: Tuesday, October 26, 2004 4:35 PM 
To: Rudnick, Ellen (Rudnick, Ellen); Arvia, Anne (Arvia, Anne); Bailey, Carol (E-mai0; Chung, Alison (E-mail); DeHaas, Deb (E-mail); Dinges, Barnaby (Dinges, Barnaby); Fiden, 
Betsy (E-mail); Fitzgerald, Lyn CorbetL (E-mai0; Francis, Cheryl (E-mail); Hagen, Ronee (E-mail); Madeline .]orjorian; McInerney, Erin (E-mail); Osier, Amy (E-mail); Pigot-L, 
Jane (E-mail); Provus, Barbara (E-mail); Rosenberg, Shell (E-mail); Smart, .Jill B. (E-mail); Snow, Lisa (E-mail); Strubel, Ella (E-mail); Carnahan, Ellen (E-mail); Cindy Evans; 
Ellen Craig (E-mai0; Emily Master; Fry, Rita (E-mail); Gilmer, Martha (E-mail); Kathy Murray; Lipinski, Ann Marie (E-mail); Mary Martin; McCann, RenaLLa (E-mail); Pacher, 
Nancy (E-mail); Sher, Susan (E-mail); Stewart, Isabel Carter (E-mail); Strobel, Pamela (E-mail); Turbeville, Pam (E-mail); Zarcone, Donna (E-mail) 
Subject: Director’s Summit 

Are any of you interested in this program or do you know anyone who would be interested? 
Amy 
Sent: Tuesday, October 26, 2004 12:49 PM 
Subject: Director’s Summit 

Some of you may know that ION’s own Pat Flynn is presenting a workshop entitled "Women Directors:Current Status and Strategies to Increase Their Numbers" as part of 
the sixth annual National Director’s Summit sponsored by the University of Wisconsin-Madison School of Business. I have spoken to people around the country who have 
attended in the past and all were impressed with the Director’s Summit. This year’s program looks very strong. Board diversity will be covered throughout the 2-day meeting. 
Attached is the brochure on the full conference (11/9-11/10) and a detailed description of Pat’s half-day workshop. I thought all of you would be interested and you would know 

others in your organizations who might want to take advantage of this conference and networking opportunity. Below is a sample notice that I have sent out related to the 
conference, workshop and reduced pricing. Please share this information with your colleagues. Thanks to all of you for getting the word out. 
Sharon 

Notice of Directors’ Summit 

School of Business University of Wisconsin-Madison 

November 9-1 0, 2004 

With the financial support of Professional Dimensions and other organizations, Milwaukee Women inc published its first status report on women’s 

corporate leadership in Wisconsin. The findings were reported in May at a joint PD!Tempo!GMC meeting and came to the attention of the planners 

of the UW-Madison’s annual Directors’ Summit that draws participants from across the US. 

We are pleased to announce that for the first time UW-Madison has added a pre-conference session "Women Directors: Current Status and 

Strategies to Expand Their Number". This 11/9 session, led by national expert Dr. Patricia Flynn, will feature leading businesswomen as panelists 

including Katherine Hudson, Jeanette Mitchell, Carol Skornicka and Mary Ellen Stanek. Leadership diversity will also be covered in other Summit 

sessions focused on board governance. 

UW-Madison, with an interest in increasing the gender diversity of the Summit, is offering all PD members a reduced fee of $100 

(rather than $400) for the pre-conference session on Women Directors as weft as a specia/ session on Audit Committees and a 20% 

discount on the full Summit program (www.directorssummitcom). Indicate on the registration form that you are to receive the special rate 

through Milwaukee Women inc. For additional information, contact PD member and Milwaukee Women inc Chair Sharon Canter at 

scanter@wi.rr.com. 



A unique look at current issues in corporate governance 



7:00 a.mo Workshop Registration and ContinentN IBrealdast 

12:00 noon - i:00 p.m+ Program Registration 

1:00 - 1:30 p.m. 
WEL 
Kevin P. Reilly, president, U\V System Administration 

1:30 - 2:45 pore. 

Corporate Governance--Viewpoint of the 
institutional investor 

William ][-L Levit, Esqo, Godfrey & Kahn, S.C, and trustce, SWIB 
Panelists: 
Jack Ehnes, &ief executive officer, California State %achers’ 
Retirement System 
Keith Johnson, Esq, chief legal counsel, SWIB 
Cynthia L. Richson, Esq, co~pora~e governance officer, OPERS 

3:00 - 4:00 pore. 

"Corporate Governance: 
Building From the Ground Up" 
(}ale Klappa, chairman, ~,7c Energies 

4:00 - 5:00 pore. 

"2005 Proxy Season Preview" 
Patrick McOurn, senior vice president and specia] counsel, 
Institutional Shareholder Services 

6:00 p.m. 

"Is the Business Backlash Ending in America: 
Thoughts on the Politics of Corporate Governance" 
Ben Edwards, American business editor, The Economist 
Wed~es~ay~ ~ovem~er 10~ 2004 
8:30 - 8:45 

Ted Beck, assoc ate dean, UW-Madison School of Business 

8:45 --- 9:30 acre. 
KEYNOTE S~EAKER 
"Corporate Governance in 2004: An SEC Perspective" 
Harvey J. Ooldschmid, SEC Commissioner 

9:t0- 10:45 a.ra. 

Board of Directors’ Best Practices 
Moderator: 
Steve Barth, Esq., Foley & Lardner 
Panelists: 
John S. Scheid, chairman, Americas Insurance Group, 
PricewaterhouseCoopers 
(Check the website ~br updates on panelists at directorssi.imm{t.com) 

11:00 axn. - 12:00 noon 

"A Practical Lesson of Fai~ed Governance--the NYSE" 
John Reed, chairman, New ~ork Stock Exchange 

noon- 1:1~ p.m, LUNON 

1:15 - 2:30 p.m. 
B£EAKOUT ,gES,9~O~ (choose one) 

How Governance Ratings influence Executives, 
Directors and investors 
Mason Carpenter, professor of business & UW Initiative 
for Studies in 7;:~chnology Eatrepreneurship (1NSITE), 
(_J~CMadison Schoo~ of Business 

Effective Board Evaluations 
Jim Woodrum, Hewitt Associates LLC 
Anne Szostak 

D&O insurance ~dpdate 
Michael Tomasulo, vice president. Nasdaq Insurance Agency 
Speaker TBD, National Union/AIG 

2:45 - 4:00 p.m. 

Executive Compensation: The Current State of Play 
Moderator: 
Bo Kenneth West, senior consu]tant on corporate governance, 
TIAA-CREF and chairman, NACD 
Panelists: 
Bruce Ellig, retired co~)orate vice president, Pfizer, Inc. 
[)avid Swin~ord, managing director, Pearl Meyer and Partners, 
A Clark Consulting Practice 
Joseph Bachelder III, Esq., Law Offices of Joseph E. Bachelder 

Schedule q~ sess~o~ts a;’.a lr.~ted spe&er.; subiect to c,’~a;’:ge. Please check the 
Directors’ Surr~mit TM websi~e jbr updates at di~’ecto{°,ssummit,com 



Wednesday, November 9, 2004 
Additional [Zegistration F;ec ]TZequired 

8:00 - 12:00 noon 

A~dit Committees:. 
~eeti~g ~qew Challenges 
"[’he audit committee is a key component of’ ef}~?ctive corporate 
governance. This seminar complements the topical panels 
featured in the Directors’ SummitTM with an eraphasis on 
financial reporting, Sarbanes-Oxley compliance, the new COSO 
model on Enterprise Risk Management, and performance of 
control review~ in a cost efficien~ manor. Key topic~ include: 
* Effective audit committees~rising to the challenge with an 

effective information systera 
* External audit responsibilities and evaluating the quality of 

external audits 
* R~sk management practices, including review of new COSO 

model with the objective of developing effective internal 
controls and monitoring processes 

* Utilizing the internal audit fhnction to improve corporate 
governance 

* Principles vs. Rules-Based Accounting: What you should know 
to ask the right questions 

* Restatement of earnings~xow ro avoid them 

~ Evolution of "best practices" fbr audit comra~ttee raembers 

Faculty: 
Dr. Larry E. Rittenberg, Ernst gz Young Professor of 
Accounting, University of Wisconsin-Madison; President of the 
Institute of internal Auditors Research Foundation; member of 
the NACD’s Blue Ribbon Committee on Audit Committees; 
Board member of COSO and raember of Enterprise Risk 
Management project team, and an author of the IMA publica- 
tion on "Improving the Eff~-ctiveness of Audit Committees." 

Dr. Terry Warfield, Associate Professor of Accounting, 
University of Wisconsin-Madison; former academic fellow at the 
Securities and Exchange Commission; and coauthor of the most 
widely-used intermediate accounting text, Intermediate 
Accourttirg. 

8:00- 12:00 noon 

~XZomen are an underutiJized resource of expertise and ta]ent ff~r 
corporate boards. This is the unanimous conclusion of’ Catalyst’s 
report on women directors in Fortune 500 companies nationwide, 
and the annual census reports on women directors and executive 
o~lcers pubhshed by organizations in six sta~es. 

t towever, heightened emphasis on sound corporate governance and 
new regulatoU requirements, such as those fbr independent direc- 
tors and financial experts, are creating incentives and opportunities 
fbr expanding the presence of women in the boardroom. 

This work,~hop has two components. First, the findings of the 
national and regional census reports on the ~tatus of women 
directors will be highlighted. Beyond the numbers, d~is 
presentation will also include reasons for women’s slow progre~ as 
cool, orate directors, and strategies to expand d~e presence of 
women in the boardroom. Second. a panel of worsen directors 
talk about how they ~ucceeded in gaining access to the boardroom, 
the &allenges they have faced, and advice fbr women seeking 
board appoh~tments. 

Faculty and pane~ moderator: 
Patricla Mo Flynn, Trustee Profbssor of Economics &. 
Management; former Dean, McCallum Graduate School of 
Business, Bentley College. 

Program location: 
AJl sessions and events will be held at the Fluno Center for 
Exeo4tive Education on the UW-Madison campus, 601 
University Ave., Madison, Wisconsin. 

Lodging information: 
Executive guest rooms are available at the Fk~no Center for $1 t5 
USD per night (tax included) ~ingle occupancy. These spacious 
rooms include in-room Internet access terminals, desks, dual-line 
telephones, whirlpool baths and cable television. For lodging 
reservation._, online, go to uwexeced.cc;mifiurloi>:>omrequest/ 
or call toll-free 1-877-773-5866. Or, you may clneck the box on 
the Directors’ SummitTM registration form for a guest room 
reservation and conference staff will contact you directly to make 
the reservation+ 

Transportation and logistics: 
Dane County Regions] Airport (MSN) is located approximately 
20 minutes flom the Fluno Center. ’-[-~xis are readily avaflab]e to 
and from the airport. It is generally not necessary to rent a car 
due to the self-contained nature of vhe conibrence and 
walking-distance proximity to restaurants and shopping on Stare 
Street, and bikh~g~ogging paths on the UW-Madison campus. 
The Fluno Center features a cardiovascular fimess room for 
overnight guests. 



Gale Klappa joined Wisconsin Energy Corporation in April 2003 as 

president. In May 2004, he assumed the additional roles of chairman and 

chief executive officer of Wisconsin Energy and chairman of \Ve 

Energies, xXqsconsin Energy’s principal utility subsidiary. In December 

2003, Mr. Klappa was elected to the \Visconsin Energ37 board of directors, 

Since July 2003, he has also served as president and chief executive 

officer of Wc Energies. Prior to joining the company, Mr. Klappa served 

as executive vice-president, chief financial officer and treasurer of 

Southern Company in Atlanta, GaG Previously in ~is career, he held 

positions with Southern Company, Southern Energy’ Inc., South VJestern 

Electricity and Georgia Power Company. Mro Klappa is vice chairman 

of the board of directors of Nuclear E[ectric Insurance l_.iraited and a 

director of the Edison Electric lnstit’dte, 

Patrick McGurn is senior vice president and special counsel of 

Institutional Shareholder Services° Considered by industry constituents 

to be one of the leading experts on corporate governance issues, Pat is 

active on the nationwide speaking circuit and plays an integral role in 

ISS’s policy development. }{e is a graduate of Duke Universiw and the 

Georgetown University Law Center. [{e is a member of the bar in 

Cali~.rnia, the District of Columbia, Maryland and the U.So Virgin 

Islands. Pat serves on t~e Advisow Board of the National Association of 

Corporate Directors and was a member of the NACD’s 2001 Blue Ribbon 

Commission on Board Evabdations. 

Ben Edwards joined The Ecorl.omist in New York as American business 

editor in November 2001. From New York, Ben has covered all aspect~ of 

Araerican business, including the recent spate of business scandals and 

celebrity ex-boss trials, governance and corporate law issues, regulation 

and deregulation issues, Iraqi reconstruction contracts, and t~e iM;)rma- 

tion techno]ogy industry~ Prior to his current post, Ben served The 

Economist a~ ’Tbkyo bureau chief, ’-[-bkyo correspondent and finance corre- 

spondent in London. Earlier in his career Ben was a writer, reporter, and 

editor for Euromoney magazine and worked, among other places, for an 

indian news agency in New Delhi and The Observer’s business desk. 

]~:[arvey Jo Goldschmid is a Commissioner at the United States Securities 
and Exchange Commission. In 1998-99, Professor Goldschmid served as 
generM counsel of the SEC, and from January 1 to JMy 15, 2000, he was 
special senior advisor to SEC Chairman Arth’dr Levitt. Profi:ssor 
Goldschmid is d~e author of numerous publications on corporate, 
securities, and antitrust law. 

John S. Reed is serving as chairman of the New "~\~ck Stock Exchange. In 
April 2000, Mr° Reed retired after a 35-year career with Citibank, 
Citicorp and Citigroup. } Ie was elected chairraan and CEO of Citicorp 
and Citibank in September 1984. Citicorp merged with the 7?avelers 
Company in October 1998; subsequently he served as chairman and 
CEO of the new company: Citigroup. } Ie studied at Washington & 
Jefferson College and the Massach’dsetts Institute of Tecl:molob~, under a 
joint-degree program earning both the bachelor of arts and bachelor of 
science degrees in 1961. He returned to MIT to earn a master of science 
from the Sloan School in 1965, after a year as a trainee with The 
Goodyear Tire & Rubber Co., in Akron, Ohio, and two years as an 
cer in the U.So Army Co~ps of Engineers. Mr° Reed is on the boards of 
the Spencer Foundation in Chicago, MDRC, National Writing Project 
and the Rand Corporation. He Mso serves on the Board of MIT. He is a 
Felbw of tt~e American Academy of Arts and Sciences and of the 
American Philosophical Society. 

We would like to thank our 
sponsors for their 

outstanding commitment 
to leadership in corporate 

governance, 

CalPER..., 

State ef Wis~onsin 
Investment ~oard 

Continuing Legal Education 

(CLE) Credits 
Appticatio~ h/,’~s bee~ ~d~ for CLE credits tc~ !:he 
Board o~ Bar Examfi~ers of the Supreme Court of 
Wiscot~sm. A~tho~gh no representation is made as to 
CLE approval fi~r this yem"s conference, all previot~s 
Directors’ SmnmitTM c~mferer~ces received approval 
fi)r C~E ~ued~s. 





Fax: Attention: Celeste Taber 

Celeste Taber 
CAS[t 
801 University Ave. 
Madison, WI 53715-1035 

The registration fee for the core DirectorF 
SummiU~ is $ ~ ~995~ which incJu&~ al~ 
sessions, breakouts, meals and breaks 
beginning at 1:30 p.m. Tuesday, November 9, 
and ending at 4:00 p~m. Wednesday, 
November 10. Additional i~es apply to 
pre-confcrence wor~hops on d~e morning of 
%~esday, November 9. To assure your place 
in the prograra, please include payment with 
your registration. Please note that lodging is 
nor included in the program f~e. 
Discounts: 
EarD Registratb~n: Reg~stcr by September 
20, 2004 (postmark) and receive the 10% 
discount rate of 51,795 per person, 
Groups: Groups of 3 or more fl-om the same 
board of directors who register together 
receive vhe 20% discount rate of 51,595 per 
person. 
Discounts may not be corabined. Please 
consuk confi:~rence ~taff it’ you have any 
questions. 
For additional information, contact: 
Ted Beck, assodare dean, 
608-441-7300, email tbeck@bus.wisc.edu 
Lynn Slatter5 
608-441-.7317,email Mattery@bus.wisc.edu 
General information: 
A map, lodging and parking in~brmation 
be sent with your enrollment confirmation. 
you have any special needs, please let us 
know at t~e time oi registration. Requests 
w~ll be kept confidential+ 
Cancellation policy: 
Written notification of cancellation must be 
received no later than 30 days prior to the 
program date to receive a refund, Registrants 
canceling after that date forfeit the entire 
program fee~ You may designate a substitute 
attendee with O~e approval of conference 

Directors~ SmmnitTM is presented 
cooperation with the Center ]br Advanced 
Studies in Business, Inc. 

Re[lister early! Space is limited. 

Partbipanfs narne: 

Titie: 

Company name: 

Business address: 

C ity: Stale!Zip+4: 

relepboee: Fax: 

E-n-,,’ail: 

Please lisl board(s) orl which you serve: 

DIRECTORS’ SUMMITTM 
November 9-10, 2004 

71 $1,995 per person 

71 $1, ~. 5 per person by Sept. 20, 2004 ~postmark) 

~ $1,595 per person when registering as a group of 3 or more from the same board 

Company discount code: 

Pre-Conference Workshops--Wednesday, November 9, 2004 

g! $400 per person - ~vVomen Directors 

~1 8400 per person - Audit Committees 

(Workshop fee includes hmch 12:00 noon) 

Yes, I need lodging at the Fluno Center ($135 USD/night single occupancy) 

Arrival date                  Departure date 

Conference staff will contact you to finalize your guest room reservation. 

Meals 

Totai fees: 

Fee is payable prior to [he program s[ar[ date, II 
you regisier oniine or do not include payment with 
registraiior.,, notice, your confirmation notice wiii 
indicate a balance due, 
;3 Check enclosed (payabb to The Center for 

Advanced Studies in Business, Inc.) 
~ MasterCard<~ gVISA~’ ~ ArnEx<~ 

Credit card # 

Exp. date 

Print cardh01der’s name 

Please indicate whether or 

not you will attend each of 

these meals (all rneais are 

included in Directors’ SummitTM 

program fee): 

Tues. Nov. 9 Lunch 
~ yes ~ no 

Tues. Nov. 9 Dinner 
yes ~ no 

Wed. Nov. 18 Lunch 
yes ~ no 

\,egetanan meals? 

yes ~ no 



Women Directors: Current Status and Strategies to Expand Their Number 

DIRECTORS’ SUMMIT 
Fluno Center for Executive Education 

University of Wisconsin-Madison 

Pre-Conference Workshop 
November 9, 2004, 8:00am - noon 

Sponsored by Milwaukee Women inc 

Workshop Facilitator: 
Patricia M. Flynn, Ph.D., Trustee Professor of Economics and Management, and former dean, McCallum 

Graduate School of Business, Bentley College; 
Director, Boston Fed Bancorp and American Express Funds 

Women are an underutilized resource of expertise and talent for corporate boards. This is the unanimous 
conclusion of Catalyst’s report on women directors in Fortune 500 companies nationwide, and of the annual 
census reports on women directors and executive officers published by organizations in six states. However, 
heightened emphasis on sound corporate governance and new regulatory requirements, such as those for 
independent directors and financial experts, are creating incentives and opportunities for expanding the 
presence of women in the boardroom. 

This workshop has three components. First, a presentation on the current status of women directors and 
strategies to expand their number. Second, a discussion led by a recruiter of corporate directors, on becoming 
an attractive board director candidate. And third, a panel of women directors who will talk about how they 
succeeded in gaining access to the boardroom, the challenges they have faced, and advice for women 
seeking corporate board appointments. 

[1] Women Directors: Current Status and Strategies to Expand Their Number 
Patricia M. Flynn, Workshop Facilitator 

The workshop kicks off with an overview of the current status of women directors on public companies. The 
findings of the 2003-2004 national and regional census reports on the status of women directors and executive 
officers will be highlighted. The national census, which focuses on the Fortune 500 companies, is compiled by 
Catalyst. The regional census reports are sponsored by women’s organizations in six states: The Board of 
Directors Network (Atlanta), The Boston Club, The Chicago Network, The Women’s Leadership Forum 
(Detroit), Milwaukee Women inc, and The Forum of Executive Women (Philadelphia.) Beyond the numbers, 
this presentation will include discussion of the reasons for women’s slow progress as corporate directors, the 
business case for women on boards, and strategies to expand women’s presence in the boardroom. The latter 
will include information on the InterOrganizational Network (ION) formed in 2003 by the six organizations that 
publish annual regional census reports on women directors. 



{PAGE } 

[2] On Becoming an Attractive Board Candidate 
Janice Reals Ellig, President, Gould, McCoy, Chadick & EIlig 

This session focuses on the following topics: trends in the board recruitment of women, what boards value, 
how women can make themselves more attractive as candidates, and what boards can do to attract the most 
qualified women without continuing to tap the same women. 

Janice Reals Ellig is President of Gould, McCoy, Chadick & Ellig (GMCE), an executive search firm in New 
York City. She is the co-author of the book, What Every Successful Women Knows: Breakthrough Strategies 
to Get the Power and Ignite Your Career. Janice has over 20 years of corporate and senior level recruiting 
experience and has worked extensively with top management and boards of directors. Prior to GMCE, Janice 
was a Principal in the Financial Services practice of Heidrick & Struggles. She has also held positions at 
Ambac Financial Group, Citibank, Pfizer, Cooper Medial Center, and Equity Funding Corporation and 
Shareholders Management Company. Janice has a master’s degree in Organizational Development from 
Rider College and an undergraduate degree in business administration from the University of Iowa. 

[3] Women Directors’ Panel 

Interested in becoming a corporate director? What are the responsibilities and time commitment? What are 
recruitment interviews and board meetings like? How does a person get nominated and selected? What are 
the most challenging and rewarding aspects of being a board member? What is the role of a lead director? 
How has the Sarbanes-Oxley Act of 2002 affected the director’s role? What due diligence procedures should 
be considered before agreeing to serve on a board? Does a person have to be crazy to serve on a corporate 
board or chair an audit committee in today’s corporate governance environment? 

These and other questions related to becoming, and serving as, a corporate director are explored by the four 
panelists, who currently serve on corporate boards. 

Panelists (bios appear below) 

Katherine M. Hudson, former President and CEO, Brady Corporation. Director and non-executive Chair, CNH 
Global N.V.; Lead Director, Charming Shoppes, Inc. 

Jeannette Mitchell, Ed.D., Executive Director, Cardinal Stritch University Leadership Center. Director, Legacy 
Bank. 

Carol N. Skornicka, Senior Vice President-Corporate Affairs, Secretary and General Counsel. Director, 
Acuity, and Johnson Financial Group, Inc. 

Mary Ellen Stanek, Managing Director, Robert W. Baird & Co. Director, Johnson Communications, and West 
Bend Mutual. 

Moderator 

Patricia M. Flynn, Ph.D. Trustee Professor of Economics & Management, Bentley College. Director, 
BostonFed Bancorp, and American Express Funds. 
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Brief bios of the panel participants. 

Katherine M. Hudson 

Katherine M. Hudson is the former President and CEO of Brady Corporation, a Midwestern manufacturer of 
industrial identification solutions. Brady is a global company with more than $600 million in annual revenues 
and a market cap of $1 billion traded on the NYSE. Prior to joining Brady, Katherine was the highest ranking 
woman at Eastman Kodak Company as Vice President and General Manager of Professional, Printing and 
Publishing Imaging. Currently, Katherine is semi-retired as a businesswoman (but fully-employed as a Morn 
and loving spouse!) 

Katherine serves as non-executive Chair of the Board of CNH Global N.V. and as lead director of Charming 
Shoppes, Inc. She has also served on the boards of Apple Computer, Honeywell and Brady Corporation. In 
terms of not-for-profit boards, Katherine currently chairs the Board of the Medical College of Wisconsin, and is 
a member of the boards of AIverno College and the Wisconsin United for Health Foundation. Previously, she 
served on the boards of the Rochester YMCA, the Rochester Museum and Science Center, the Otetiana 
Council of the Boy Scouts of American and Planned Parenthood of Monroe County. 

Jeanette Mitchell, Ed.D. 

Jeanette Mitchell is the Executive Director of the Cardinal Stritch University Leadership Center. 
Previously, Jeanette spent eight years as an educational program officer at the Helen Bader Foundation. Prior 
to the foundation, Jeanette spent over 30 years in corporate America in senior management roles at Ameritech 
(formerly Wisconsin Bell). She was the company’s first African American female District Manager. 

Jeanette currently serves as a director of Legacy Bank. She has also served on a number of not-for-profit 
boards including: the Milwaukee Urban League, the Milwaukee Chamber Theater, the Leaders Forum, 
McGovern Park Neighborhood Association, and future Milwaukee. She served as President of the City of 
Milwaukee School Board for three years, and as a member of the Governor’s Advisory Taskforce on 
Education. 

Jeanette has won numerous awards for her community service activities including: the Cardinal Stritch 
Multicultural Image Award, the YWCA Laura Strain Woman in Philanthropy Award, the Girl Scouts of 
Milwaukee Outstanding Leader Award, and the AIverno College Outstanding Alumna Award. 

Carol N. Skornicka 

Carol N. Skornicka is Senior Vice President-Corporate Affairs, Secretary and General Counsel of Midwest 
Airlines, Inc. Prior to joining Midwest Airlines in 1996, Carol served as Secretary of the Department of 
Industry, Labor and Human Relations for the State of Wisconsin. Before being appointed to that cabinet 
position by Governor Tommy G. Thompson, she was a partner at Michael, Best & Friedrich, specializing in 
business law, corporate litigation and administrative and regulatory law. 

Carol currently serves on the board and as chair of the audit committee at Acuity, a property and casualty 
insurance company. She is also a director and member of the audit committee at Johnson Financial Group, 
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Inc., a financial services holding company. Prior corporate boards on which Carol has served include United 
Wisconsin Services, Meriter Health Services, Inc., and AAA-Wisconsin. 

Carol has extensive service on not-for-profit boards. Currently, this includes working with the Wisconsin Alumni 
Research Foundation, the Wisconsin Center District, the Columbia-St. Mary’s Foundation, the Florentine 
Opera Company and the Aldo Leopold Foundation. Among the honors she has received are: The YWCA of 
Greater Milwaukee Woman of Achievement Award, the Governor’s Commendation for Outstanding Service, 
the Distinguished Alumnae Award from the University of Wisconsin, the Sacagawea Award honoring the Spirit 
of Women, and a fellowship to the Kennedy School of Government Program for Senior Executives in State 
Government. 

Carol received her BS degree in English, Mathematics and Chemistry, her MS degree in Education, and her 
JD degree from the University of Wisconsin-Madison. 

Mary Ellen Stanek, CFA 

Mary Ellen Stanek, CFA, is Managing Director and Director of Asset Management for Robert W. Baird & Co., 
with assets under management of $11 billion. Additionally, she serves as President of the Baird Funds. 
Previously she served as President and CEO of Firstar Investment Research & Management Company. 

Mary Ellen currently serves on two corporate boards. First, Journal Communications, a diversified media and 
communications company that went public one year ago after years as an employee and family-owned 
company. She chairs the Human Resources Committee and is a member of the Executive and Compensation 
Committee. She also serves on the board and as a member of the Finance Committee of West Bend Mutual, 
a property and casualty company. 

In the not-for-profit sector, Mary Ellen serves on the boards of Aurora Health Care, Boys and Girls Clubs, 
Children’s Hospital Foundation, Marquette University, Marquette University High School, Medical College of 
Wisconsin, Junior Achievement, Betty Brinn Childrens’ Museum, United Performing Arts Fund and The 
University Club. She is the recipient of numerous awards, including: the Marquette University College of Arts 
and Sciences Person for Others Award, the St. Francis Children’s Service Award, the Tempo Mentor Award, 
The Business Journal Women of Influence Award, The Point of Light Award, and the Baird’s Brenton H. 
Rupple Citizenship Award. 

Mary Ellen received her BA degree from Marquette University and an MBA from the University of Wisconsin- 
Milwaukee. She is a Chartered Financial Analyst. 

Patricia M. Flynn, Ph.D. 

Patricia M. Flynn, Ph.D., is Trustee Professor of Economics and Management at Bentley College, where she 
served as Dean of the McCallum Graduate School of Business for ten years. Pat has written extensively on 
high technology and economic development, and on women in business. Her publications include Technology 
Life Cycles and Human Resources and Turbulence in the American Workplace. Her work has been cited in 
The Wall Street Joumal, The Economist, Business Week, the Chronicle of Higher Education, and on The 
Today Show. She is co-author of The Boston Club’s annual Census of Women Directors and Executive 
Officers, and of "Changes Will Bring More Women to Boards," Financial Executive (March/April 2004); 
"Women on Board," BizEd, Association for the Advancement of Collegiate Schools of Business (AACSB- 
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International), (September/October 2004); and "Joining Forces: Organizations Collaborating to Hasten 
Progress of Women in the Boardroom," Directors’ Monthly, National Association of Corporate Directors 
(NACD), (forthcoming, December 2004.) 

Pat currently serves on the boards of American Express Funds, and of Boston Fed Bancorp, Inc. and its 
subsidiary Boston Federal Savings Bank. She chairs the Audit and Compliance Committee at Boston Fed. 
She previously served on the boards of The Federal Savings Bank, and U.S. Trust, each of which was 
acquired. 

In the not-for-profit sector, Pat currently chairs the Advisory Committee for the Mass Technology 
Collaborative’s annual Index of the Massachusetts Innovation Economy. She is a director of the 
Massachusetts Technology Park Corporation; a trustee of the Massachusetts Taxpayers Foundation; and a 
board member and coordinator of the Executive Speaker Series of NACDiNew England. In addition, she 
serves on the Corporate Board Resource Committee of The Boston Club, and on the Board Resource 
Committee of Financial Executives International (FEI)iBoston. Pat was awarded the New England Women’s 
Leadership Award in 1998. 

Pat received her bachelor’s degree in economics from Emmanuel College, and a master’s degree and Ph.D. in 
economics from Boston University. 



From: 

Sent: 

To: 

Subject: 

Jane Pigott <jdpigott@R3gmup.net~ 

Wednesday, December 15, 2004 11:43 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

FW: UK Expm~ds Boardrooms tbr Women 

Here’s another article re women on boards. 
Jane DiRenzo Pigott 
Managing Director 
R3 Group LLC 
One North LaSalle St., Suite 1904 
Chicago, IL 60602 

P: (312) 628-4743 
F: (312) 628-4745 
jdpi.qolt ~r3.q roup.net 
..... Original Message ..... 
From: Thorogood, Nellie [mailto:nellie@nhmccd.edu] 

Sent: Monday, December 13, 2004 7:16 PH 
To: Pvmccormick@aol. corn (E-mai0 
C¢: Thorogood, Nellie 
Subject: UK Expands Boardrooms for Women 

htt p://www.globalet hics.orcl/newsline/members/pastissue2 .tmpl?issueid= 12/13/2004#12130416322478 

Thought you might could use. 



Sent: 

To: 

Subject: 

Fortune Preview <FORTUNEPREVIEW@LS.TIMEINC.NET> 

Tuesday, April 5, 2005 5:37 PM 

FORTUNEPREVIEW@I ,S.TIMEINC.NET 

FORTUNE Preview - April 18, 2005 Issue 

[ ~ 

FORTUNE 500 

Global 500 

100 Best to Work For 

America’s Most Admired 

100 Fastest=G r owl ng 

FORTUNE 1000 

Best to Work For 19~8- 
280~ 
Global Most Admired 

FORTUNE Asia 

FORTUNE Europe 

Current ~ssue [ Archives I All FORTUNE Lists [ Customer Service 

in your new issue of FORTUNE (April 18, 2005) 

The best of our online content is available to current FORTUNE subscribers, who will 
receive FREE and unlimited access to the site. 

SUBSCRIBER EXCLUSIVE: 2005 FORTUNE 500: America’s Largest Corporations 
CO’vIER STORY: WaI-Mart Is No. 1 Again--But Bruised in Bentonville 

2005 FORTUNE 500: Up, Up, and Away 
WaI-Mart’s $288 Billion Meeting 
Is Paul Otellini the Right Man For Intel? 
Toll Brothers: The New King of the Real Estate Boom 
Jack Welch: Doing Strategy Right 
Get Me a CEO from 

Ross Perot John Sculley: Where Are They Now?. 
Mickey Mao: Disney Sets Its Sights on China 
Is AmEx Playing Its Cards Right? 
The Truth About Halliburton 

Exxon Mobil: Poor Little Rich Company 
AIG’s Clash of the Titans 

Missing From the Morgan Stanley Mess: John Mack 

SUBSCRIBER EXCLUSIVE: 2005 FORTUNE 500: America’s Largest Corporations 
Online only: Get complete listings of the entire FORTUNE 1000, plus company profiles with full list and 
industry data, up4o-date stock information, and FORTUNE articles; women CEOs; best FORTUNE 
1000 companies to work for; every FORTUNE 500 cover since 1955; an archive of every company that 
has ever appeared on the list; and a tool to sort the 1000 by profits, company size, return to investors, 

and more. 

COVER STORY: WaI-Mart Is No. 1 Again--But Bruised in Bentonville 
For the world’s biggest company, the customer has always been king. But lately the retailer has 
realized that it has other constituents~and some are mad as hell. Can WaI-Mart adjust? 

2005 FORTUNE 500: Up, Up, and Away 
In a year to remember fondly, America’s largest companies settled in for a stretch of broad and healthy 
growth. 

WaI-Mart’s $288 Billion Meeting 
It’s the single most important business gathering in the world. But can WaI-Mart’s legendary Saturday 
Morning Meeting take the controversial company to the next level? 

Is Paul Otellini the Right Man For Intel? 
Everybody says the CEO-elect is no technologist. Well, guess what? A numbers guy who thinks like a 
marketer might be just what the venerable chip giant needs= 

The New King of the Real Estate Boom 
With housing sales soaring, homebuilders are the toast of this year’s Fortune 500---and none is riding 
higher than luxury specialist Toll Brothers= But what happens when there’s a slowdown? 

Jack Welch: ’It’s All In the Sauce’ 
Getting strategy right isn’t nearly as complicated as consultants make it out to be, argues General 
Electric’s former CEO in this excerpt from his new book, Winninff. 

Get Me a CEO from 
The call comes from all corners of the FORTUNE 500= But how well does the General Electric playbook 
travel? 

Ross Perot, John Sculley: Where Are They Now? 
We tracked down 11 business leaders who were once household names to find out what they’ve been 

up to. 

Mickey Mao: Disney Sets Its Sights on China 
For new chief Robert Iger, who has been leading the charge, wishing on a red star could be a risky 
strategy. 

AmEx: Ken Chenault Reshuffles His Cards 
Bye-bye, financial-advisors division. Hello, supercharged credit card business! That’s what American 
Express’s CEO is saying. Here’s how he’s planning to make it happen. 

The Truth About Halliburton 
No-bid contracts, cronyism, profiteering--scandal clings to this company like lint on a $100 bag of 
laundry= But the really ugly tale about Halliburton? Its business= 



Exxon Mobil: Poor Little Rich Company 
On the back of $55 ell, Exxon Mobil has become one of the wodd’s richest companies. And that’s the 
)roblem. 

AIG’s Clash of the Titans 
Former AIG CEO Maurice "Hank" Greenberg is increasingly at odds with Warren Buffett. 

Missing! From the Morgan Stanley Mess: John Mack 
The loser of the 2001 war for control of the investment bank is notably silent during the blitz to unseat 
former rival Phil Purcell. 

TO UNSUBSCRIBE: 

You have received this e-mail because you are a Fortune Magazine subscriber. To unsubscribe from this newsletter, please 

visit: 

E-MAIL OPT-OUTS: 

Check here for information on how to opt-out of marketing communications from us and our partners, or copy and paste this 

link into your browser: 

PRIVACY POLICY: 

Please read our Privacy Policy, or copy and paste this link into your browswer: 

FORTUNE CUSTOM ER SERMICE 
ATTENTION: CONSUMER AFFAIRS 

3000 University Center Drive 

Tampa, FL 33612-6408 

1-800-621-8000 



From: 

Sent: 

To: 

Subject: 

Pigott, Jane <jdpigot ~r3group.net;, 

Monday, June 6, 2005 8:41 AM 

Broome, Li s~ L <lbroome@ema~l.unc.edu> 

Here am some statistics re boards of the Fortune 500 companies in the SE (including NC): http://www.boarddirectorsnetwork.orq/index.asp?action=board comp. 
Jane DiRenzo Pigott 
Managing Director 
R3 Group LLC 

One North LaSalle St., Suite 1904 
Chicago, IL 60602 

P: (312) 628-4743 
F: (312) 628-4745 
id pi.q oft (~,r3.q ro u p, n et 



From: 

Sent: 

To: 

Subject: 

Attach: 

Lissa Broome <lbmome@email.unc.edu;, 

Tuesday, October 11, 2005 9:29 AM 

Broome, Lissa L <lbroome@email.unc.edu>; Boger, Jack <jctx~ge@email.unc.edu>; Hazen, Thomas L <th~en@unc.edu>; Johnson, 

James H Jr <jim~iohn~n@unc.edu>; tom@zsr.org; hf,rye@brookspierce.com; Joe Smith <jsmith@nccob.o~>; SueCole@ustrust.com; 

m¥illia@duke-enevgy.com; jspeed@ncmutuallife.com; Mnrray, Mary S <msmurray@email.unc.edu>; Kathy Brittam White 

@nc.rr.com>; j~e Pigott <jdpigott@R3group.net>; gagrawo~@email.nnc.edu; Chuck Recon <charles recon@ml.com> 

Director Diversity Meeting Materials 

AgendaOctO5.doc; ZSRletter.doc; ZSRBudgetRevised.doc; ClearinghouseOutline.doc; Bibliography- 1 .dec; GrantFulfillingtheDream.eml 

(119 KB).msg; Joe Smith article.dec; Correlation bw diversity and performance.dec; NotesJuly04.doc; MinutesMeetingMarch04.doc 

Friends -- Attached are some of the materials that will be distributed 
and discussed at today’s meeting (10-11:30) Lfyou’re attending the 
meeting in person, you’ll get hard copies of all of this. If you’re 
attending by phone, or not able to attend, here is what was handed out 
at the meeting. 

I’ll follow up in a week or so with notes from the meeting 

Lissa 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance 
University of Nortl-i Carolina School of Law 
CB # 3380 Van Hecke-Wettach Hall 
Chapel Hill, NC 27599-3380 

Ph: 919-%2-7066 

Fx: 919-962-1277 



Proposal to the Z. Smith Reynolds Foundation for 
The Director Diversity Initiative 

The University of North Carolina at Chapel Hill School of Law 

Revised Project Budget 
7/21/0 5 

Expenses Estimated 
Amount 

Proj ect Director 
Lissa Broome--8% time 

Employee Benefits 

Web Clearinghouse Design and Development 
Director Database Design and Development 

Research Fellow 

Scholarships to Bank Directors College (7 @ $500) 

Travel 

Meeting Expenses 

Printing and Postage and Research Database Access 

National association of Corporate Directors membership 
for two years. 

Total 

$ 

$2,160 

$10,000 

$3,400 

$3,500 

$1,000 

$1,000 

$7,oo0 

$5oo 



The Fulfilling the Dream Fund 

Ball for Letters of Intent 

Letters of Intent 
Must be postmarked on or before 

October 24, 2005 

Public Interest Projects, Inc. 
80 Broad Street, Suite 1BOB 

New York, NY 101]114 
(212) ?B4-150B 



Two recent converging events have had important implications for civil rights advocacy - the 

50th anniversary of the landmark Brown v. Board of Education decision that ended legal 

segregation in the United States, and the 2003 Grutter v. Bollinger case, upholding race-conscious 

admissions programs at higher education institutions and widening possibilities for promoting 

race-focused strategies against discrimination in other contexts. The court’s decision in the 

Grutter case, based on a rare national consensus of civil rights groups, educators, military and 

business leaders, creates an unprecedented platform to engage the American public in an 

earnest examination of the nation’s commitment to educational opportunity and access. The 

decision also has important implications for the use of affirmative action in the context of 

employment and public contracting, as educational opportunity is linked inextricably to 

prospects for individuals and for whole communities in both of these areas. This is particularly 

the case in marginalized communities where effective efforts to increase access to a quality 

education and better career and business opportunities have great potential to address grave 

problems of poverty. 

Recognizing this significant moment in time, the Ford Foundation has pledged $5 million in 

match money to attract other funders and capitalize a Fund to strengthen and support 

affirmative action. The Fulfilling the Dream Fund seeks to raise and disburse $20 million to 

underwrite a range of efforts supporting expanded access to opportunity for racial/ethnic 

minorities and women and thus, help to renew and strengthen the American Dream. 

The Fulfilling the Dream Fund is comprised of four primary components: 1) allocation for 

national grantmaking 2) state and regional grantmaking; 3) documentation and capacity- 

building; and 4) a media and commtmications component. The National Fund will provide 

grants to innovative nonprofit organizations and institutions throughout the United States. 

State and regional funds will provide support to organizations that fall within their 

geographical restricted funding areas. A comprehensive documentation and capacity-building 

initiative will offer training and technical assistance to grantees, as well as host convenings and 

disseminate lessons learned from grantee work. Finally, a media and communications 

component will focus on strategic message development and dissemination to increase support 

for this work within philanthropy 

The Dream Fund will support efforts that use race-or gender-specific measures to dismantle the 
structures of racial and gender inequality and assist institutions to become more inclusive and 
democratic. The Fund will underwrite efforts to give meaning to the new rules of race- and 
gender- inclusion articulated in Grutter. It will support inventive projects that promote 
consideration of race and gender in advancing diversity, overcoming discrimination and 
combating poverty in the following areas only: 

Education 
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Employment 
Contracting 

The Dream Fund will support an array of efforts to address institutional practices and 

structures of racial and gender exclusion. An individualized approach to racial or gender 

exclusion, might examine whether managers’ attitudes affect advancement prospects for 

minorities and women within a company. However, an institutional analysis would investigate 

rules, patterns, practices and culture within an institution, examining for example, how a 

company’s reluctance to recruit at community colleges might undermine employment 

opportunities for minorities and women. A structural approach might consider whether 

community colleges are accessible to women and people of color and if not, the institutional 

features within and beyond the community college-such as education fees and financing, 

course requirements, connections to public high schools, and resources for ihigh school guidance 

counselors-that might create barriers to their enrollment and eventual job placement or 

advancement. Neither institutional nor structural exclusion has to be intentional; often it 

results from historical advantages accorded to the majority. Structural exclusion, in particular, 

helps to identify the ways in which interactions among societal institutions create subtile as well 

as overt, forms of disadvantage. Sure signs include unfair resource distribution, ineffective or 

unresponsive community and government institutions and persistent group-based disparities 

in wealth, income, health, quality of life and social position for minorities and women. Flawed 

institutional designs ultimately may affect majority communities as well. Thus, structural 

analysis becomes a diagnostic tool that can ihelp to make institutions, policies, and practices 

more responsive and effective for all. 

Potential grantees seeking to demonstrate a structural approach might consider: 

. Identifying the barriers they seek to address and mapping the current and/or historical 
relationships among institutions that help to create those barriers; 

o Describing how policies and practices reinforce the interactions and the barriers they 
create; 

Articulating what new kinds of institutional arrangements might produce more positive 
outcomes; 

Indicating the organizations and institutions with which they seek to build relationships 
in order to realize positive outcomes; and 

Suggesting how the relationships they build may lead to new institutional 
arrangements. 

The Dream Fund’s intent is to provide multi-year, flexible funding over a period of three years 
that will enable organizations to the build capacity for doing affirmative action work. Support 
is intended to build organizational experience, permit the creation of networks and 
sophisticated problem-solving and communication techniques. To this end, the Fund will 
support training, knowledge development, infrastructure development and relationship 
buff ding - especially rela tionship building between and amon g community activists, 
researchers, and advocates. Grantees will be expected to participate in the learning component 
of the Fund, which may include technical assistance and meetings with other grantees to share 
information and best practices. 
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Program Areas 
The Dream Fund will support efforts using the following four instrumentalities: 

Constituency Building/Organizing: Efforts to eliminate systemic discrimination are often 
most effective if they engage a wide variety of stakeholders, particularly those that the 
Dream Fund seeks to benefit most, communities of color and women, and a range of sectors 
including business and the military. Under this area, the Fund will support efforts that: 

Mobilize members of affected communities and promote public participation, 
deliberation, and collaboration in efforts to support and sustain affirmative action 

programs; 

Create practical projects involving multi-sectoral collaborations (e.g., civil rights groups, 
unions, parent associations, businesses, universities, advocacy groups; national as well 
as local groups) that leverage unique yet mutually reinforcing capacities to strengthen 
and expand affirmative action and race/gender explicit inclusion; 

Provide broad public education and outreach to improve understanding of the benefits 
of affirmative action; and 

Seek to shift public conversation to expand public acceptance of affirmative action 
programs. 

The Fund will prioritize efforts that are anchored by trusted "community institutions" that 
have strong relationships and good cormnunication with, and can engage a broad range of 
residents. 

o Legal Advocacy: Few affirmative action supporters debate the importance of Grutter v. 
Bollinger, or the handful of other court cases that have sanctioned the use of affirmative 
action. At the same time, Grutter’s companion case, Gratz v. Bollinger, overturning the 
University of Michigan’s undergraduate affirmative action program for failure to require a 
sufficiently individualized review process, makes clear how difficult the legal terrain of 
affirmative action is today. In addition, opponents seeking to weaken or eliminate 
affirmative action continue to bring legal challenges. Dream Fund support for legal 
advocacy will support affirmative action’s steady progress and clarify its legal 
underpinnings, particularly in the post-Grutter and Gratz context. Under this category, the 
Fund will underwrite: 

Efforts to flesh out the practical meaning of Grutter and Gratz; 

Work to defend against continued legal attacks on affirmative action; 

Innovative approaches to ensuring ongoing and expanded use of race-and gender- 
conscious tools; 

Public education about current legal challenges and their importance; 

Initiatives to craft effective and sustainable affirmative action programs in keeping with 
requirements of Grutter and Gratz, and 

Non-legal advocacy that ihelps to build constituencies supportive of affirmative action. 
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o Research: Successful advocacy in support of affirmative action and other strategies 
confronting systemic discrimination, be it in a legal, policy or local community building 
context, often goes hand in hand with credible research that can help dispel controversy and 
misunderstanding surrounding race and gender issues. Under this category, the Dream 
Fund will support efforts that: 

Create new knowledge about racial/gender attitudes and opinions and what influences 
them; 

Explore the role of higher education institutions in advancing the public good; 

Explore links between diversity and positive outcomes such as economic productivity, 
more effective workplaces, and enhanced learning and performance; 

Improve understanding of what works to expand racial and gender inclusion and why; 
and 

Demonstrate the links between racial/gender exclusion and systemic flaws in education, 
employment and contracting that affect the broader public; and also the links between 
elimination of racial and gender exclusion in education and improvement of education 
for all children. 

Additionally, The Dream Fund will give priority to research projects generated in 
collaborations between researchers and community activists, and specifically intended to 
support grassroots activities in support of affirmative action. 

° Communication: Given the importance of winning the hearts and minds of the U.S. public, 
effective communications strategies could help the public understand, for example, that 
affirmative action has been a critical and effective tool in promoting inclusion, citizenship, 
and economic productivity. Examples of these strategies include: 

Generating compelling messages, materials or programming that communicate the 
benefits of affirmative action for society as a whole; 

Developing strategic communication plans for key national efforts or local constituency- 
building campaigns to expand affirmative action; 

Providing materials, toolkits, training or other aids to the dissemination of knowledge 
and information about the benefits of affirmative action 

Exploring ways to make research supporting affirmative action more accessible to key 
constituencies or to the general public. 

An organization interested in applying for funding from the Fulfilling the Dream Fund must be 
a 501(c)(3) tax-exempt organization, or have a tax-exempt fiscal sponsor. Applicants must 
submit a current IRS determination letter. 
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Grants generally ranging from $75,000 - $100,000 per year for up to three years will be awarded 
to between 10 and 15 organizations. 

The Dream Fund’s intent is to provide multi-year, flexible funding that will enable 
organizations to build capacity for doing affirmative action work. Support is intended to build 
organizational experience, permit the creation of networks and sophisticated problem-solving 
and communication techniques. To this end, the Fund will support training, knowledge 
development, infrastructure development and relationship building - especially relationship 
building between and among community activists, researchers, and advocates. 

Applicants should submit: 
[] Completed Notice of Intent to Apply for Funds 
[] Copy of 501(c)(3) - for organizations with a fiscal sponsor, please include a letter 

from the organization agreeing to be the fiscal sponsor. 
[] Organizational budget 
[] Project budget - the project budget should include a list of current and prospective 

funders 

Please do not send full proposals or other unsolicited materials unless requested to do so. The 
Letter of Intent and required support documents should be postmarked by October 24, 2005 
and sent to: 

Berta Col6n 
Program Officer - Fulfilling the Dream Fund 

Public Interest Projects 
80 Broad Street, Suite 1600 

New York, NY 10004 

Public Interest Projects will not accept any Letters of Intent by fax or e-mail. 

The Letter of Intent is geared to saving time and effort for both applicants and funders. Full 
proposals will be solicited only from those organizations whose program plans most closely fit 
the priorities of the Dream Fund. The Dream Fund will not consider unsolicited proposals. 

The timetable for proposal solicitation and review is as follows: 

October 24, 2005 Letters of Intent Postmarked 

November 21, 2005 Notification of Request for Full Proposals 

January 9, 2006 Full Proposals Postmarked 

Week of March 20, 2006 Notification of Grant Awards 
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Fulfilling the Dream Fund 
Notice of Intent to Apply for Funds 

Organization Name: 

Project Name (if applicable): 

Address: 

City: County: 

State: Zip Code: 

Telephone: Fax: 

E-mail Address: Web Site: 

Contact Person: Title: 

Amount Requested: 

Annual Organizational Budget: 

Tax Status: 501(c)(3) 

501 (c)(4) 

Project Budget (if applicable): 

Does the organization file 501(h) election? 
Yes                     No 

Tax-status pending. If tax status is pending, please provide the 
following information: 

Fiscal Sponsor, Address, Contact Person, and Phone number: 
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Please answer all of the following questions. You may retype the questions on separate 
sheets of paper but all of your responses should not exceed 3 pages. 
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Executive Director, President, or Board Chair: 

Signature: 

Date: 
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JA Smith NC Banker article 
Summer 2004 

If, dear reader, you are a director or an executive officer of a North Carolina bank, 

I have a deal for you. How would you like to add to your board: a partner in a major law 
firm, a banking industry consultant with a stable of satisfied clients, the publisher of a 
newspaper in one of our maj or metropolitan areas, or the head of human resources for an 
international high tech company? Sound interesting? Well the good news is that the 
people I have just mentioned are interested in j oining bank boards, have successfully 
completed North Carolina’s Directors College to prove it, and are available. Better still, 
these accomplished and highly trained people are African American, Hispanic, female, or 
some combination of the foregoing and will add to your board the diversity that you need. 

This too-good-to-be-true offer is made to you as the result of a board diversity 
partnership that has been formed by the Office of Commissioner of Banks, North 
Carolina Bankers Association, UNC Law School and the Charlotte Chamber of 
Commerce. Our goal is to identify and train a cadre of talented women and minorities to 
be directors of firms that are wise enough to get to know them. Through these efforts we 
hope to give your bank and others like it the opportunity to diversify your board’ s 
membership and to enhance its quality at the same time. When I speak to you in the 
future about this topic - expect it - I will have with me a list of candidates for you to 
consider when you tell me you can’t find qualified female or minority candidates. 

As if this offer weren’t enough, there’s more! If you have a female or minority 
candidate for board membership that you like and let me know- about him or her, your 
candidate will be offered a place in the next available Directors College with tuition 
expense on the house! (The candidate will have to pay for travel and lodging. I’m a 
good guy; not a saint.) How’s that for a no-cost way to get your candidate prepared to do 
you some good2 

The foregoing sales pitch may be a little over the top (for anyone but Thad 
Woodard) but it is made in complete seriousness. The markets in which you compete are 
rapidly changing and you need a board that can help your bank see the market in full and 
profit from these changes. Board diversity isn’t charity; it’s serious business. That said, 
it is crucial that the addition of female and minority directors be based on trust and 
confidence that the new director will be a constructive and valued member of your team. 
My partners and I are doing our best to give your board some attractive candidates for 
membership and we are succeeding. Next move is yours. 

So don’t delay! Call today! I would love to hear from you. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Pigott, Jane <jdpigott@r3group.net> 

Wednesday, October 12, 2005 12:46 PM 

Broome, Lissa L <lbroome@email.unc.edu> 

FW: Another COLLOQUIUM FOR WOMEN DIRECTORS 

2005 CWDI COLLOQUIUM PROGRAM.doc; 2005 CWDI Registration Form REVISED.doc 

Jane DiRenzo Pigott 
Managing Director 
R3 Group LLC 

One North LaSalle St., Suite 1904 
Chicago, IL 60602 

P: (312) 628-4743 
F: (312) 628-4745 
idpigott~r3group.net 

FY~ 
..... Original Message ..... 
From= GlobeSummit@aol.com [mailto:GlobeSummit@aol.com] 
Sent= Wednesday, October 12, 2005 10:01 AM 
To= undisclosed-recipients 
Subject= COLLOQUIUM FOR WOMEN DIRECTORS 

Dear Colleague: 

You should have received by now our invitation for you to join this year’s exciting gathering of women directors and director candidates - Corporate I¥omen 

Directors International’s 2005 Colloquium on "Board Diversity: The 21st Century Challenge," scheduled for Nov. 10-11 at ~,~re~v ITork’s N~4SDA Q 

~llarket Site (43rd and Broad~vay). 

You will be joining seasoned women directors, along ruth SEC Commissioner Cynthia Glassman, NASDAQ EVP Ed Knight, and corporate leaders from other 

countries in an invitation-only day-long dialogue that opens with the press launch of CWDI’s latest report on women serving on the boaxds of the laxgest US and global 

banks, and ends with a practical session on °’Navigating Board Poli~6cs,’’ a discussion guided by CNN correspondent Valerie Morris. 

There is limited space at the NASDAQ Market Site, ~ we urge your signing up the soonest for this year’s Colloquium. Reserve your hotel room at ?V-O VOTEL 

with C~VDI’s reduced rate, as the deadline for reservations is this week. We’re attaching the program and the registration tbrm tbr your convenience, but we 
also invite you to log on to www.~lobewomen.com for updates. 

th P.S. Join CWDI to close the NASDAQ Market on Thursday, Dec. 8 at 4 p.m. the first time that a cluster of women directors will close the Mmket in one of our 

stock exchanges. For tnore ia[onnation, go to the website to sign up for this first-ever event. 

Globewomen.corn 
1211 Connecticut Avenue, NW- Suite 504 
Washington, DG 200% 
Tel: 202-835-3713 ~~ Fax: 202-466-6195 
E-mdt: globewomen@aol.com -.~. Website. war,.,v.globewomen.com 
GIobewomen.com... the premier on-line source for women in business globally 



2005 COLLOQUIUM FOR WOM-EN DIRECTOIL$ 
November 1 O, 2005 
6:30p.m. - 8:30p.m. 
Dinner Discussion Roundtables: Corporate Scandals and Directors’ Liability - 

Who’s Responsible? 
Hosts: Patricia Diaz-Dennis, Senior Vice President, SBC Corporation and Board Director, 

MassMutual, USA 
Carol Hansell, Founding Director, Institute of Corporate Directors, Canada 

November 11, 2005 
9:00 a.m. - 10:00 a.m. 
Press Briefing: Women Directors in Global and U.X Banks 

Irene Natividad, CWDI Co-Chair 
Toni Rembe, CWDI Co-Chair 

10:15 a.m. - 11:15 a.m. 
Lessons Jhom the Financial Community.for the Global Director 

David Coulter, former CEO, Bank of America* 
Reatha Clark King, Board Director, ExxonMobil, Wells Fargo and Minnesota Mutual 

Companies 

11:15 a.m. - 12:15 p.m. 
Continuing Interest, Continuing Need: International Board Diversity Initiatives 
Merle Okcm, ara, CEO, J.C. Foods; Board Director, Avon Japan and J.C. Foods 
Marit Hod, Director, Center of Corporate Diversity, Norway 
Val Singh, Associate Director, Center for Developing Women Leaders, Cranfield School of 

Management, U.K 

12:30p.m. - 2:00p.m. 
Luncheon Program: The New Regulatory Climate and Impact on Board Composition 
Moderator: Valefie Morris, CNN Correspondent and former anchor, CNN Finance 
Cynthia Glassman, Commissioner, U.S. Securities & Exchange Commission 
Edward Knight, Executive Vice President, NASDAQ 
Debra Lee, CEO, BET; Board Director, Kodak and Marriott Hotels* 

2:00p.m. - 3:30p.m. 
Navigating Board Politics: Effective Board Skills 

Moderator: Valerie Morris, CNN 
Mary K. Bush, Board Director, Mortgage Guaranty Insurance Corp., Briggs & Stratton, Brady 

Corporation, Pioneer Family of Mutual Funds, Reynolds R.J. TOB Holdings* 
Jocelyn Cote 0 ’Hara, Board Director, Xerox Canada, Manitoba Telecom 

Karen Hasae Williams, Board Director, Chubb, Continental Airlines, Gannett, SunTrust Banks, 
Washington Gas and Light 

3:30 p.m. -3:45 p.m. Closing Remarks 

* Invited 



Corporate Women Directors International 
2005 Colloquium for Women Corporate Directors 

REGISTRATION FORM 
Registration is also available on-line at w~v.globewomen.com 

Name 

Title 

Firm 

Address 

City 

Phone Fax 

Current Directorships. 

State Zip. 

Email 

Payment Information 
Registration Fee: $350 (includes Colloquium, continental breakfast, lunch, and Nov. 10th dinner roundtables) 

Credit Card: [] Visa 

Credit Card Account # 

Card Holder Name and Signature 

[] MasterCard [] American Express 

Exp. Date 

Note that the Corporate Women Directors International is a 501c-3 non-profit project of the Tides Foundation based in San Francisco, 
CA. All credit card charges will be processed by the Tides Center, which is reflected on your credit card statement. 

For check payments, make check payable to: Corporate Women Directors International/Tides Center 
mail to: CWDI, 1211 Connecticut Avenue, NW, Suite 504, Washington, DC 20036 

Cancellation Policy: All cancellation requests must be received in writing prior to November 1, 2005. 

Hotel Accommodations 
Special rates for Colloquium registrants are available at the Novotel New York Hotel UNTIL OCTOBER 11. Please 
identify yourself as attending the Corporate Women Directors International Colloquium. Participants are welcome to make 
their own arrangements. 

Hotel: Novotel New York; Location: 226 W. 52nd St. (on Broadway), New York, NY 
Phone: 1- 212-315-0100 or 1-800-221-3185 
Room Rate: $289 single or double plus taxes;               Reservation Cut-off Date: October 11, 2005 

Please send this form to CWDI by fax to 202-466-6195 before October 28, 2005. 
For questions, please contact CWDI at 202-835-3713; e=mail:globewomen@aol.com 

Join CWDI at the NASDAQ Market Close on Thursday, December 8. 

See the opposite side for more information! 
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Women Directors: One in 8, But U.S. Banks Lead 

American Banker° Monday, November 14, 2005 

By Jim Cole 

Women Directors: One in 8, But U.S. Bm~s Lead Big U.S. banking companies have a 

higher percentage of women directors than their foreign counterpaxts do, and most of 

the U.S. contingent have at least one. 

So says a study, released Friday by Corporate Women Directors International, of the 

100 largesl U.S. banking companies and the 50 largest global banking companies, 

including six from the U.S. group. 

Ninety percent of the U.S. companies but only 70% of the global top 50 have at least 

one woman director, the New York group tbund. 

°~Fhough the trend is positive, the changes axe not happening fast enough," said Reatha 

Clark King, a director at Wells Fargo & Co. of San Francisco who first joined a 

predecessor’s board in 1978. Five of Wells’ 15 directors are women. 

Corporate Women Directors International, which promotes participation of women on 

corporate boards, says the stu@ is the first to examine the banking sector specifically. 

A 2003 survey of Fortune 500 companies found that 13.6% of their directors were women. Eighb.~-nine percent of the companies had at 

leas1 one woman director, according to the study, which the Catalyst research and ad~zisory group conducted. 

On June 30, 12.2% of the directors of big U.S. banking companies one in eight were women, according to the new study, which 

was made mza~lable to American Banker last Wednesday. The figure was 10.3% tbr the global top 50; it was 9.4% tbr those not based 

in this count~?’. 



"It’s a joke," said Marion Sandler at Golden West FinaJaciM Corp. of Oakland, Calit: "It tells you it is something that is not important, 

appa~;enfly, to managements." 

Ms. Sandler m~d her husband, Herbert, are the co-chief executives at Golden West, the nation’s second-lmges~t thrift company. With five 

wo~nen and four men as directors, it is one ofjust two major U.S. corporations with women a bomd majority. 

The Sandlers said Thmsday that since s~rfing the company more than 40 years ago they have made a point of hiring and promoting 

women. 

Does having women on a board make a difference in business? The Sandlers say no. 

°’It’s the quality of fire operation, it’s the culture of the operation that is aB’ected" by having a diverse board, Ms. Sandler said. "But I’d be 

hard pressed to give you may change that alt~cts the bottom line." 

But Ms. King said board diversity does afl~ct business. 

Ifcustotners ’°don’t see themselves aanongst the people cotmected with you the employees, the bomd members they are going to 

say, ’Well, they are not interested in my business,’ " she said. °°You make a statement, a definite statement, to potential customers when 

they can see people like the~nselves on your bornd, in your e~nployee ranks, in your executive ranks." 

Among the boards of big U.S. banks, Bank of Hawaii Corp. ’s has the third-highest percentage of women. 

Allan R. Landon, its chainnaaa and the Honolulu company’s chief executive, pointed out that the last gubernatorial race in Hawaii was 

between t~vo women. 

It is not just customers and oflrer outsiders who consider who is on the board, he said Thur~tay. 

%Ve think about it inside too," Mr. Landon said. ’°More of our employees are women than ~nen, aaad I think everybody feels more 

comfortable when there’s a good sense of balance in the governance process," he said. 

’°Our board reflects that, and our board members are leaders, and we want our employees to aspire to that." 

One U.S. bank ruth no women board members is Merrill Lynch Bank USA, a Utah subsidia~ of the New York-based Merrill Lynch & 

Co. Inc. Another is BNP Paribas’ U.S. banking business, BancWest Corp., which lost its one woman director last spring. 

BancWest said its Bank of the West has a t~male director. A spokeswoman for Merrill said the parent company has three. 

Webster Financial Corp. of Waterbury, Conn., also has no women on its board. °’We are actively recruiting new directors mad hope to 

increase the ranks of women on our boavct," said its general counsel, ttarriet Munrett. an executive vice president. 

First Bm~ks Inc. of Clayton, Mo., has no women on its eight-member board. A spokesman noted that half its directors axe bm~k officers, 

m~d that its 12-~nember mm~agement com~nittee includes three women. 

BancorpSouth Inc. of Tupelo, Miss., is also on the all-male-boreal list. A spokesman said the company has a nominating committee ’~that 

takes into consideration constituencies and demographics as well as diversi~." 

Also on the list were Commerce Bancorp of Cher~ Hill, N.J.; Astoria Financial Corp. of Lake Success, N.Y.; New York Private Bank 

and Trust Co.; and Compass Bancshares Inc. of Birmingham, Ala. 

A Compaas spokesman declined to discuss the matter. Commerce, Astoria, and New York Private did not respond to inquiries. 

Ms. King and the Sandlers said board diversity requires a committnent from a chief executive officer. 

’°A lot of boards have a wotnan because they are supposed to have a wotna~," Mr. Sm~dler said. °’fhey go a~er somebody with a big 

nmne Wow! because that’s the game. For us it’s not a game; it’s a belief system." 
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Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Lissa Broome <lbmome@email.unc.edu> 

Friday, Jannary 6, 2006 5:19 PM 

Broome, Lissa L <lbroome@email.unc.edu>; Boger, Jack <jctx~ge@email.unc.edu>; Hazen, Thomas L <th~en@unc.edu>; Johnson, 

James H Jr <jim~iohn~n@unc.edu>; tom@zsr.org; hfwe@brookspierce.com; Joe Smith <jsmith@nccob.o~>; SueCole@ustrust.com; 

mvillia@duke-enevgy.com; jspeed@ncmutuallife.com; Murray, Mary S <msmurray@email.unc.edu>; Kathy Brittam White 

<          @nc.rr.com>; Jane Pigott <jdpigott@R3gronp.net>; gagrawal@enm~l.unc.edu; Chuck Reco~ <charles recorr@ml.com >; 

Genevia Gee Fulbright, CPA <ggf@Inone54"ul.com>; Tracy Calder -qxacy.caJ~der@ubs.com> 

Abdonlayi, Sara < sabdoula@email.unc.edt~- 

Director Diversity Initiative -- Update 

Working Group.doc; Short Proposal Revised.doc; Web Posting.doc 

Friends -- Happy New Year! I hope evewone had a happy and relaxing 
holiday-. I write with a brief update of our activities. 

1. Please j oin rr~e in welcorr~ing two new rncrr~bers of our working group. 
Tracy Calder is a graduate of our la~v school and is Executive Vice 
President and Director of Compliance for L~3S Financial Sel~,’ices Inc. 
Her office is located in Cary. Genevia Fulbright is a CPA and is Vice 
President and Marketing Director of Fulbright & Fulbright, CPA, PA in 
Durham. She is a member of the board of directors of M&F Bancorp and 
Mechanics & Farmers Bank and has provided us with important contacts 
with the National Assocatinn of Black Accountants. An updated list of 
our working group is attached. 

2. We have a contract for space for our program, Broadening Corporate 
DiversitT: Earning a Board Seat, on Monday, May 15 at the Rizzo 
Cotfference Center at Meadowrnont in Chapel Hill. The program will begin 
at 10:00, include a lunch and adjourn by 3:00. Space is limited to 32 
participants so we ~vill need to select our attendees carefully. I’ve 
attached a copy of our program outline, and we’ll need to get started 
right away identifying speakers and panelists. Please let me know if 
you have personal contacts with any potential presenters/panelists and 
would be willing to contact them about participating in this program 
In any event, if I think you have contacts, you’ll be hearing from me! 
I’ve attached a document (web posting) indicating some information on 
this program that will soon be up on the law school’s web site You 
should also think about recruiting potential attendees for this program 

3. We learned earlier this week that our letter of intent to the 
Fulfilling the Dream Fund was favorably received and that we have been 
invited to submit a grant proposal for the North Carolina Fulfilling the 
Dream North Carolina Consortium. It is due January 23rth I will 
circulate a draft on January 16th for your review and cormnents. 

Enjoy your weekend 

Lissa 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance 
l=Ithversi~z of Nlorth Carolina School of Law 
CB # 3380 Van Hecke-Wettach Hall 
Chapel Hill, NC 27599-3380 

Ph: 919-962-7066 
Fx: 919-962-1277 



From: 

Sent: 

To: 

Subject: 

Attach: 

Lissa Broome <lbmome@email.unc.edu:, 

Wednesday, JanuaU 18, 2006 10:11 AlVl 

Broome, Lissa L <lbroome@email.unc.edu>; Boger, Jack <jctx~ge@email.unc.edu>; H~en, Thomas L <th~en@unc.edu>; Johnson, 

James H Jr <jimjohn~n@unc.edu>; tom@zsr.org; hf,rye@bmokspierce.com; Joe Smith <jsmith@nccob.o~>; SueCole@ustrus~.com; 
mvillia@duke-ene~y.com; j speed@ncmutuallife.com; Murray, Mary’ S <msmurray@email.unc.edu>; Kathy Brittam White 
<          ~nc.rr.com>; Jane Pigott <jdpigott@R3group.ner’; gagrawal@email.nnc.edu; Chuck Recorr <charles recorr@ml.com >; 

Genevia Gee Fulbi-ight, CPA <ggf@Inones~ul.com>; Tracy Calder -qxacy.caJ~der@ubs.com> 

Director Diversity -- Grm~t Application Assistance 

Working Group Expanded.doc; Narrative.doc; FINAL RFP- Fulfilling the Dream Fund - Completed.doc 

Friends -- Our final grant propoml is due to the Fulfilling the Dream Fund on Monday (pos’tma~cked by Jan. 23). 

know of mxy correvtions or additions to your information. 
2. I’d appreciate your suggestions on the narrative where we prepared answers to specific questions posed in the grant application. 
3. If you’re a glutton for punishment you may wish to review the Final RFP, especially the budget numbers and provide advice or suggesti°ns there 

Obviously, time is at a premmm. I ilnagine I can incorporate cha~ges that I receive by firs~t thing Monday morning, Januau 23rd, but the sooner, the better. 

Thanks for your help and support. 

Lissa 

Lissa L. Eroome 

Wachovia Professor of BanKing Law 

University of North Ca£olina School of Law 

CB # 3380 Van Hecke-Wettach Hall 

Chapel Hill, NC 27599-3380 

Ph: 919-962-7066 

Fx: 919-962-1277 



Director’s R6sum6 

Name: 

Domain Knowledge: (your core professional sMlls, examp/es fi)/low) 

~ Human Resources, Manufacturing, Finance, etc. 

Current and Former Director or Advisory Board Positions: (from most sigTtificant to least significant, 
includinlz leadership positions, an example follows) 

Current 
~, Chairperson of the Board, XYZ Company, since 1999 

~ Board member, ABC Non-profit Organization, since 1996 

Former 
u Board member, A Big Company, 1999 - 2001 

~ Board member, Local School Board, 1998 - 2000 

u Advisory Board member, A Small Company, 1996 - 2000 

Audit Committee(s) 

Ethics Committee(s) 

Governmental Relations Committee(s) 

Marketing Committee(s) 

Committee Experience: (alphabetical by commitWe type, Company name, .front to dates, .from most recent 

backward) 

Compensation Committee(s) 

Executive Committee(s) 

Human Resources Committee(s) 

Nominating Committee(s) 

Significant Contributions (optional): (any areas you believe you made a significant contribution to a boards 
Jimc#oning, an example follow~) 

I established a functional Nominating Committee for XYZ Corp. This committee was used to 
replace the CEO, and over the course of four years, find and recruit one third of the Board 
replacing inside directors with independent directors. 

{PAGE } 



Professional Organizations (optionaD : (an): organization that wouM support your knowledge as a professional 
director, an example follows) 

> Member of the National Association of Corporate Directors, since 1998 

u Member of the Society for Judgment and Decision Making, since 2000 

Articles Regarding Boards Written (optional): (alphabetical by title, include dates and publications) 

Director Related Programs Attended (optional): (most recent, backward, some examples are provided) 

Research Triangle Chapter - National Association of Corporate Directors, Speakers’ Program, 
Executive Compensation, "How Much is Enough?" 11-7-02 

u Research Triangle Chapter - National Association of Corporate Directors, one day Directors’ 
College, Duke University, 4-13-02 

Weil, Gotshal & Manges, LLP, Directors’ one day Workshop on Mergers and Acquisitions, 2- 

19-00 

Publications you subscribe to (optional): (example follows): 

~. Subscriber to Compliance Week, at info@compliancevveek.com 

u Subscriber to Corporate Board Member magazine 

Books that have affected you as board member (optional): 

A quote that describes your philosophy about boards (optional): 

"Boards are like sub-atomic particles, they act differently when being observed." 

{PAGE } 



Application Instructions 

Broadening Corporate Board Diversity: Earning a Board Seat 
Monday, May 15 

Rizzo Conference Center Chapel Hill, NC 
Sponsored by the UNC School of Law Director Diversity Initiative 

1. Please: fill out the application form on the: next page. For each question, write a one to 
two paragraph response. 

Please attach a current vita that includes: 
¯ Current job title and responsibilities 
¯ Significant prior employment 
¯ Educational background (college and graduate degrees and institutions) 
¯ Current or for~ner sera,’ice on boards of directors, including community and 

nonprofit organizations 
Other community inw~lvement 

To submit your application, e-mail the completed application page: and your CV as attachments to 
Sara Abdoulayi, Program Assistant, at sabdoula@email.unc.edu. For questions about the program, 
contact Professor Lissa Broome, Director of Center for Banking and Finance at (919) 962-7066 or 
lbroome@email.unc.edu. 

Applicants that submit their materials by April 3 will be notified by April 10 if their application has 
been accepted for enrollment. Those who submit their materials between April 3 and May 1 will be 
notified by May 8. 

Upon notification of enrollment, the registration fee of $95 must be paid to UNC School of Law to 
resera,’e your space. Please mail checks to: 

Sara Abdoulayi 
Director Diversity Initiative 
UNC School of Law 
CB # 3380, Van Hecke-Wettach Hall 
Chapel Hill, NC 27599-3380 



Broadening Corporate Board Diversity: Earning a Board Seat 

Monday, May 15 
Rizzo Conference Center 

Chapel Hill, NC 
Sponsored by the UNC School of Law Director Diversity Initiative 

Name: Kim Khuan Ng (preferred: Khuan) 

Firm/Company: Laboratory. Corporation of America Holdings (LabCorp) 

Address: 

City, State: 

430 S. Spring Street 

Burlington, NC Zip: 27215 

Daytime Phone: 336-436-5008 

Email Address: ngk(~labcorp.com 

Please state why you xvould like to attend this program. 

To gain an understanding of the criteria needed to be a director and as well as effective approaches 
to advancing my candidacy. I have xvorked closely with LabCorp’s Board of Directors and 
understand their roles and relationship to the Company; I believe I can contribute as a member of 
another company’s board in a similar fashion. 

List the values you believe you would bring to a board. Include specific competencies (e.g., finance, 
marketing, human resources) and other qualities (e.g., judgment, creativity). 

Values: Integrity, HonesD-, commitment to excellence, equity and inclusiveness, 
desire’, to help move the organization forward, create shareholder value with a 
conscience 

Competencies: 

Other Qualities: 

Strong background in Human Resources and Executive Compensation 
Understanding of Finance (have served as the: Division’s Controller since 

2000) 
Understanding of Corporate Governance and ethics (on the Company’s 

Disclosure Committee) 

Creative, responsible & responsive, dependable, quick to assimilate new 
information and adjust to changes 





Sent: 

To: 

Subject: 

Attach: 

sabdoula@emaJl.unc.edu 

Thursday, April 20, 2006 11:59 AM 

Broome, Lis~ I <lbroome@emaJl unc edu> 

Fwd: RE: May 15 Program "Broadening Corpx~rate Boa~’d Diversity" 

Diversi~Application.doc 

..... Forwarded message from fvangelderen@univisinn.net ..... 
Date: Tue, 18 Apr 2006 16:52:39 -0400 

From: Federico van Oelderen <fvangelderen@umvis~on net> 
Reply-To: Federico wm Oelderen <fvangelderen@univision.net> 
Sutzject: RE: May 1 5 Program "Broadening Corporate Board I)iversi~" 

To: Lissa Broome <lbroome@email.unc.edu> 

Here It is. 
’]?hank you 
Federico 

..... Original Message ..... 

From: Lissa Broome [mailto:lbroome(h)emai].unc.edu] Sent: Tuesday, April 

18, 2006 4:41 PM 

To: Federico van Oe]deren 

Subject: Re: May 15 Program "Broadening Corporate Board Diversity" 

Thanks, Federico. We look ]brward to receiving it. 

Lissa 

Lissa L. Broonre 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance Universi~ of North Carolina 
School of Law CB # 3380 Van Hecke-Wettach Hall Chapel Hill, NC 
27599-3380 

Ph: 919-962-7066 
Fx: 919-962-1277 

Email: lbroome@enrail.unc, edu 
Web: www.laxv.unc.edu/banking/ 

The itfformation contained in this e-ruail and any attached doctm~ents ruay 
be privileged, confidential and protected froru disclosure. If you are 
not the intended recipient you nray not read, copy, distribute or use 
this information. If you have received this communication in error, 
please notify the sender immediately by replying to this message and 
then delete it from your system 

..... End forwarded message ..... 



Application Instructions 

Broadening Corporate Board Diversity: Earning a Board Seat 
Monday, May 15 

Rizzo Conference Center Chapel Hill, NC 
Sponsored by the UNC School of Law Director Diversity Initiative 

1. Please: fill out the application form on the: next page. For each question, write a one to 
two paragraph response. 

Please attach a current vita that includes: 
¯ Current job title and responsibilities 
¯ Significant prior employment 
¯ Educational background (college and graduate degrees and institutions) 
¯ Current or for~ner sera,’ice on boards of directors, including community and 

nonprofit organizations 
Other community inw~lvement 

To submit your application, e-mail the completed application page: and your CV as attachments to 
Sara Abdoulayi, Program Assistant, at sabdoula@email.unc.edu. For questions about the program, 
contact Professor Lissa Broome, Director of Center for Banking and Finance at (919) 962-7066 or 
lbroome@email.unc.edu. 

Applicants that submit their materials by April 3 will be notified by April 10 if their application has 
been accepted for enrollment. Those who submit their materials between April 3 and May 1 will be 
notified by May 8. 

Upon notification of enrollment, the registration fee of $95 must be paid to UNC School of Law to 
resera,’e your space. Please mail checks to: 

Sara Abdoulayi 
Director Diversity Initiative 
UNC School of Law 
CB # 3380, Van Hecke-Wettach Hall 
Chapel Hill, NC 27599-3380 



Broadening Corporate Board Diversity: Earning a Board Seat 

Monday, May 15 
Rizzo Conference Center 

Chapel Hill, NC 
Sponsored by the UNC School of Law Director Diversity Initiative 

Name: Federico van Gelderen 

Firm/Company:     Univision 40 
Address:      900 Ridgefield Dr. Suite 100 

City, State: Raleigh, NC Zip: 27609 

Daytime Phone: 919-633-9056 

Email Address: fvangelderen(~’~univision.net 

Please state xvhy you would like to attend this program. 

I attended to the NC iBanks Director College, this will be another way to continue with this great 
program. 

List the values you believe you would bring to a board. Include specific competencies (e.g., finance, 
marketing, human resources) and other qualities (e.g., judgment, creativity). 
My added value to a board will be my Hispanic background, my biculmral and bilingual skills, my 
international business experience.NC is experiencing a huge challenge: in a global world with a 
dramatic demographic change in our State that brings us the opportunity to capitalize on this new 
diversity to create economic development, expand our markets and bring new investors and players 
here. 
Our private and public sector faced this challenge and the most diversity we: have in our boards the 
better chances we have to make the right decisions. 



From: 

Sent: 

To: 

Subject: 

Attach: 

Bob Smithwick <bob@mmwebserv.com> 

Friday, April 21, 2006 11:55 AM 

Broome, Lis~ I <lbroome@ema~l unc edu> 

Weiss, Meredith <mlweiss@email.unc.e&~; Rex Zimmerman <rex@micromedic.com> 

Status Update 

Site Map 4-20-2006.1xtf; Client ’][’ask List 4-21-2006.pdf 

Good morning- 

It’s Friday ahea@, and I have no idea where the middle part of the 
week went. 

Here are the accomplishments for this week 4/17: 

* Kickoff meeting held - reviewed process and started 
discovery/strategy 
* Wireframes have been drafted and are attached for you to review As 
described in our meeting, these are intended to map out all the major 
pages in the application. Please review internally and aim to have 
comments back to me no later than end of business Thursday 4,’27. We can 
also set up some time to review them in person or on the phone if you’d 
benefit from it. 
* Client task list has been drafted and is attached - same deadline 
please 

And here’s what we can look forward to this coming week 4/24: 

* UNC will respond with any updates/corrections to wireframes and task 
list 

If all goes ~vell, we anticipate development begitming the week of 5/1. 
At this point we have no problem delivering the "applicant login" screen 
as a working page, and we will need to evaluate whether other pages will 
also be available for live demonstration. It is too early- to tell right 
now. 

Best regards and have a great weekend, 

Bob Smithwick, Production Manager 
MMWeb 
4021 Stirrup Creek Drive, Suite 300 
Dinham, NC 27703 
919.361.8090 xt.121 ~ 919.361.9579 fax 
www.mmwebselw-.com 

For fastest support, please e-mail suppolt@mmwebserv.com 



external link ~ secure content database content maintainable content 

Home 

Data on Board 
Diversity 

The Business 
Case 

Programs 
Other 

Organizations 
Best Practices 

Database of 
Potential Diverse 

Directors 

Sign Up for Email 
Updates 

Thanks! 

Contact Us Login Admin 

Search 
Registrations 

Register 

Admin 
N[tification 

Thanks! 

Admin Notification 

Thanks! 

Update My 
Registration 

View/Delete 
Registrations 

View Director 
Resume PDF 

Download 
Resume(s) 

MMWeb Site Map for UNC School of Law - Center for Banking and Finance 

Approved by on 
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Database of Potential Diverse Directors I Application 

If you are interested in being included in the database, please answer these preliminary questions. Items in bo~d are 
required= 

Your Name: 

Gender: 

Race/Ethnicity: 

Home Address: 

CitylStatelZip: 

Country: 

Contact Phone: 

Email Address: 

Current Employer: 

Job Title: 

Job Description: 

Salutation First Name MI Last Name Suffix 

~ Male ~ Female 

~,mer can nd an or A aska Nat ve ~ii:il 
¯ 

Please describe any current or prior board positions your have held (for-profit or not-for-profit), 

including dates and committee experience. 

Please describe your areas of knowledge and/or expertise: 

You are welcome to submit your resume in Microsoft Word or Adobe PDF format. 

Title: Application Form 

Once the page is submitted, 
the details will be stored in 
the database, a notification 
will be sent to the applicant, 
and a notification will be sent 
to the administrator. 

Summarize any validation 
issues here (missing data 

or formatting issues) 

Indicate fields with 
problems here 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page 2 April 21,2006 



Title: Login 

Database of Potential Diverse Directors I Login 

To update your registration details, please start by logging in. 

If you have forgotten your password, enter your email address and click ’Send Reminder’ to have your password 
mailed to you. 

If you have not yet applied for inclusion in the database, please complete this form. 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page 3 April 21,2006 



Database of Potential Diverse Directors 

Welcome back! 

Please choose from one ofthe following options: 

= Update My Registration 

¯ , View My Resume 

~ __L__o__g__o_~!_t_ 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page 4 

Title: Registrant- Home 

April 21,2006 



Database of Potential Diverse Directors I Update My Registration 

Please use these pages to update your information. Items in bold are required. 

Your Name: 

Home Address: 

City/State/Zip: 

Country: 

Home Phone: 

Mobile: 

Email Address: 

Password: 

Gender: 

Race/Ethnicity: 

Date of Birth: 

Salutation First Name MI Last Name Suffix 

(Leave blank to keep existing) 

~ Male ~:: Female 

i medcan Indian or Alaska Native 

Please indicate how you would like to be considered for upcoming director opportunities: 

~ Include me for consideration 

~ Do not include me, but save my registration 

~ Do not include me, and please delete my registration 

Title: Update - Personal 

Clear and disable if not 
US or Canada and show 
province textbox instead 

If "delete" is selected, 
notification will be sent to 
admin and registration will 

be deleted. 

If viewing this page as 
admin, this block will 

appear instead of above 
section 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page 5 April 21,2006 



Database of Potential Diverse Directors I Update My Registration 

Please use these pages to update your information. Items in bold are required. 

Education 

Please list any degreed education you have received: 

I__/__1_/__2_._0_.0_3_. 1/1/2004 Duke University B.S. 

1/1/2003 1/1/2004 Duke University M.A. Fine Arts 

Title: Update - Education 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page 6 April 21,2006 



Title: Update - Education - Add 

Database of Potential Diverse Directors I Update My Registration 

Please use these pages to update your information. Items in bold are required. 

Education 

Please list any degreed education you have received: 

1/1/2003 1/1/2004 Duke University M.A, Fine Arts 

Add New EduCation Entry 

Clicking the Add New 
button opens up a section 

on the page that can be 
used to create a new 

entry. Same result when 
clicking on an existing 

item, except data will be 
loading into the form. 

See content inventory for 
full list 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page 7 April 21,2006 



Database of Potential Diverse Directors I Update My Registration 

Please use these pages to update your information. Items in bold are required. 

Current Employment 

Employer: 

Job Title: 

Job Description: 

Work Address: 

City/State/Zip: 

Country: 

Work Phone: 

Prior Employment 

Please list any prior employment positions (not including above): 

1/1/2003 1/1/2004 Cisco Systems Comptroller 

1/1/2003 1/1/2004 SAS institute Director of Finance 

General Resume 

To update or replace, please attach your current general resume here: 

Title: Update -Work 

Clear and disable if not 

US or Canada and show 

province textbox instead 

Click to view 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page 8 April 21,2006 



Database of Potential Diverse Directors I Update My Registration 

Please use these pages to update your information. Items in bold are required. 

Current Employment 

Employer: 

Job Title: 

Job Description: 

Work Address: 

City/State/Zip: 

Country: 

Work Phone: 

Prior Employment 

Please list any prior employment positions (not including above): 

1/1/2003 1/1/2004 Cisco Systems Comptroller 

il/1/2003 1/1/2004 SAS Institute Director of Finance 

General Resume 

To update or replace, please attach your current general resume here: 

Title: Update - Work - Add 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page 9 April 21,2006 



Database of Potential Diverse Directors I Update My Registration 

Please use these pages to update your information. Items in bold are required. 

Board Positions 

Please list any prior board positions: 

i 1/1/2003 1/1/2004 Cisco Systems Comptroller 

1/1/2003 1/1/2004 SAS Institute Director of Finance 

Director Education 

Please describe any professional director education programs attended¯ 

il/1/2003 1/1/2004 Climbing the Ladder i lnstitute of Execs iCharlotte, NC F 

1/1/2003 1/1/2004 Duke University iFine Arts iWashington, DC 

Professional Memberships 

Please list any director-related professional memberships, one per line. Please include "member since [year]": 

2000 Board Members USA ~ 

2004 Fine Arts ~ 

Publications 

Please list any director-related publications you subscribe to and/or regularly read: 

Director Resume 

Your current resume is: Jerry Jones-director.doc ~i~i~i~i~i~i~i~i~i~i~i~i~i~i~iil 

To update or replace, please ttach your current director resume here: 

Title: Update - Board 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page 10 April 21,2006 



Database of Potential Diverse Directors I Update My Registration 

Please use these pages to update your information. Items in bold are required. 

Board Positions 

Please list any prior board positions: 

1__/_.!~._2_ .0_ 0__3. 1/1/2004 i Cisco Systems 
Comptroller 

1/1/2003 1/1/2004 i SAS Institute Director of Finance 

Director Education 

Please describe any professional director education programs attended. 

1/1/2003 i 1/1/2004 
Climbing the Ladder Institute of Execs Charlotte, NC 

1/1/2003 1/1/2004 Duke University Fine Arts Washington, DC 

Professional Memberships 

Please list any director-related professional memberships, one per line. Please include "member since [year]": 

2000 i Board Members USA 

2004 iFine Arts 

Publications 

Please list any director-related publications you subscribe to and/or regularly read: 

Director Resume 

Your current resume is: Jerry Jones- director.doc 

To update or replace, please attach your current director resume here: 

Title: Update - Board - Add 

__~ See content inventory for 
full list 

____~ See content inventory for 
full list 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page11 April 21,2006 



Database of Potential Diverse Directors I Update My Registration 

Please use these pages to update your information. Items in bold are required. 

Other Experience 
KnowledgelLeadership 

Industry Experience 

Please check all industries in which you have executive experience: 

Advertising ~ Manufacturing 

Construction F Marketing/Sales 

Education ~" Operations 

Engineering ~ Personnel 

Finance ~ Planning 

General Management ~ Purchasing 

Governmental Relations ~" Real Estate 

Labor Relations ~ R&D 

Legal ~ Other [ ....................................................... 

Functional Experience 

Please check all areas in which you have executive experience: 

~" Inventory Management F Personnel 

~ Provisioning ~" Financial Management 

~" Maintenance ~=" Administration 

~ Transportation ~ Other [ ....................................................... 

Leadership Positions 

Please list any other leadership positions (civic, volunteer, religious, etc.): 

I__/__1_/__2_._0_.0_3_. 1/1/2004 Girl Scouts Regional Leader 

1/1/2003 1/1/2004 DAR Treasurer 

General 

Please use this space to provide any additional information about yourself. 

Title: Update - Other 

See content inventory for 
full list 

_~See content inventory for 
full list 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page 12 April 21,2006 



Database of Potential Diverse Directors I Administrator Login 

Enter your email and password to log in to the administrative area. 

If you have forgotten your password, enter your email address and click ’Send Reminder’ to have your password 
mailed to you. 

Title: Admin - Login 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page 13 April 21,2006 



Database of Potential Diverse Directors I Administration 

Statistics 

Total registrants: 1300 
Under consideration: 1000 
Applications pending: 25 
Last update: 4/21/2006 10:00 AM 
Last search: 4/10/2006 5:03 PM 

Title: Admin - Home 

Links to search results 
with status prepopulated 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page 14 April 21,2006 



Database of Potential Diverse Directors I Administration 

Search for Candidates 

Whose status is: 

Whose profile contains keywords: 

~:: Under Consideration 

~ inactive 

~ Application Pending 

~:: Application Declined 

V 

V 

Aged: 

In city (home or work): 

In state (home or work): 

In country (home or work): 

Education 

Male 

Female 

American Indian or Alaska Native 

Asian or Pacific Islander 

~ Black 

~ Hispanic 

~ White 

and I .................... 

lUnited states          i~ 

Having received degrees: 

Where area contains keywords: 

In this time period: 

~ B.S. 

F B.A. 

V M.S. 

~" M.A, 

Work Experience 

Whose job title contains keywords: 

Board Experience 

Who has served boards as: 

For type of company: 

In this time period: 

On these committees: 

Other Experience 

~ Chair 

~" Independent Director 

~" For-Profit 

V Not-for-Profit 

Between-1,, ......................................... and 

V Audit 

V Executive 

~ Governance 

~ Nominating 

With industry experience in: 

With functional experience in: 

Whose leadership includes: 

Advertising 

Construction 

Education 

Engineering 

Inventory Management 

Provisioning 

Maintenance 

Transportation 

When combining the criteria above: ~ Require all to be true (AND) 

~:: Require any to be true (OR) 

Title: Admin - Search 

All checklists are truncated 

i for presentation here 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page 15 April 21,2006 



Database of Potential Diverse Directors I Administration 

The following 2 matches were found for your search: 

~ j~rq,’@unc:~du M Hispanic 54 1/1/2005 N 
V 

See more Previous I 1 I 2_1 Nex[ 

Options 

i 
Download Selected Registrants Director R’es~e to: Single Adobe PDF File 

~ File without resumes 

D~let~ ~lect~ Re~cjistran~ 
~ 

Revise your Search 

~~                                     
~ 

~ ~-opup confirmation to      ~ 

~ make sure 

Title: Admin -Search Results 

Note that selections will 
be maintained between 

pages of results 

20 per page 

Clicking the entry will put 
the administrator in edit/ 
view mode on the profile 
(identical to existing user 

update screens). This 
gives admin the ability to 
view/update/change all 
information on behalf of 

the registrant. 

It also allows them to 
change the status of the 

applicant (mark them 
approved...) 

Once approved, the 
approval notification is 
sent to the applicant. 

MMWeb Wireframe for UNC School of Law - Center for Banking and 
Finance 

Approved by on 

Page 16 April 21,2006 



Client Task List 

Client: 

Project: 

Date: 

Prepared by: 

UNC School of Law Center for Banking and Finance 

PRl~L54 Director Diversity Initiative 

April 20, 2006 

RJS 

MM 
mi.c ro m edic web services 

UNC All Create designs/templates for pages and forms. HTML/ASPiASPX for standard template would be fine. 
Anything not designed will be left to the discretion of MMWeb to lay out. 

UNC Application Introductory text: (see wireframe for suggested) 

Application Salutation options: Mr., Ms., Dr., Rev. 
Update - Personal 

Application Suffix options: Jr., St., II, III, IV 
Update - Personal 

Application Race/Ethnicity options: American Indian or Alaska Native, Asian or Pacific Islander, Black, Hispanic, White 
Update - Personal 

Application 

Application 

Disclaimer: (see wireframe) 

Email response to applicant: 

Sender: ?? 

Subject: Directory Diversity Database - Application Received 

Body: Thank you for your application. We will review the details and reply to you within two weeks to notify 
you if you have been selected to receive a password to register on the database. 

If you do not hear from us after two weeks, please contact us at (xxx) xxx-xxxx or xxx@xxx.xxx to check on 
the status of your application. 

- UNC School of Law Center for Banking and Finance 

Application Which admin email should receive notification? 

Client Task List 4-21-2006.doc 

Page 1 of 2 

April 21, 2006 



Client Task List 

Registrant Login Introductory text: (see wireframe) 

Registrant Home Page Introductory text: : (see wireframe) 

Update - All Introductory text: : (see wireframe) 

Update- Education List of degrees: B.A., B.S., M.S.M.A., M.B.A., J.D., Ph.D. 

Update - Board Role options: Chair, Independent Director 

Update - Board 

U pdate - Other 

U pdate - Other 

Update - Application 

Approved 

6 Month Reminder 

Administration 

MM 
mi.c ro m edic web 

Committee options: Audit, Board Development, Campaign, Corporate Governance, Ethics, 
Events/Programs, Executive, Finance, Fundraising, Marketing, Nominations, Outside Directors, Personnel, 
Product/Program Development, Promotions and Sales, Public Relations, Research 

Industry experience options: (see wireframe) 

Functional experience options: (wirefrsr~e h~ sarnple data 

Email notification to registrant 

Sender: ?? 

Subject: Directory Diversity Database - Approval 

Body: ... 

Email reminder to registrant 

Sender: ?? 

Subject: Directory’ Diversity Database - It’s Time to Update Your Profile 

Body: This is you r six-month reminder.., 

Please use this link to visit the website and update your information. 

Need admin email address and password for logging in 

services 

Client Task List 4-21-2006.doc 

Page 2 of 2 

April 21, 2006 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Sara Abdonlayi <sabdoul@email.unc.edu;, 

Friday, April 21, 2006 6:40 PM 

LissaBroome <lis~ broome@unc.edu> 

[Fwd: Board Diversity Application] 

Ba, zan Mm~son Andrea resume.doc; Diversi~’Application.doc 

........ Original Message ........ 

Subject:Board Diversi~, Application 
Date:Fri, 21 Apr 2006 15:17:03 -0400 

From :Jill K. Turner :2ii~!:~J~.~!i~!.~!~!~!.:!~.!~’.:~)~:~:~ 

On behalf of Andrea Bazan-Manson 
See Attached Information 
When should I receive notification about the $95 fee? 
J ill K. Turner 

Executive Assistant 

Triangle Cormnunity Foundation 

l~ted in R esearc~t T ri angle P ark 

4813 Emperor Blvd, Ste 130 

Durham, NC 27703 

(919) 474-8370x121 

(919) 941-9208 



Application Instructions 

Broadening Corporate Board Diversity: Earning a Board Seat 
Monday, May 15 

Rizzo Conference Center Chapel Hill, NC 
Sponsored by the UNC School of Law Director Diversity Initiative 

1. Please: fill out the application form on the: next page. For each question, write a one to 
two paragraph response. 

Please attach a current vita that includes: 
¯ Current job title and responsibilities 
¯ Significant prior employment 
¯ Educational background (college and graduate degrees and institutions) 
¯ Current or for~ner sera,’ice on boards of directors, including community and 

nonprofit organizations 
Other community inw~lvement 

To submit your application, e-mail the completed application page: and your CV as attachments to 
Sara Abdoulayi, Program Assistant, at sabdoula@email.unc.edu. For questions about the program, 
contact Professor Lissa Broome, Director of Center for Banking and Finance at (919) 962-7066 or 
lbroome@email.unc.edu. 

Applicants that submit their materials by April 3 will be notified by April 10 if their application has 
been accepted for enrollment. Those who submit their materials between April 3 and May 1 will be 
notified by May 8. 

Upon notification of enrollment, the registration fee of $95 must be paid to UNC School of Law to 
resera,’e your space. Please mail checks to: 

Sara Abdoulayi 
Director Diversity Initiative 
UNC School of Law 
CB # 3380, Van Hecke-Wettach Hall 
Chapel Hill, NC 27599-3380 



Broadening Corporate Board Diversity: Earning a Board Seat 

Monday, May 15 
Rizzo Conference Center 

Chapel Hill, NC 
Sponsored by the UNC School of Law Director Diversity Initiative 

Name: Andrea Bazan-Manson 

Firm/Company: Triangle Community Foundation 

Address: 

City, State: 

4813 Emperor Blvd, Ste 130 

Durham Zip: 27703 

Daytime Phone: 919-474-8370 

Email Address: andrea@trianglecf.org 

Please state why you xvould like to attend this program. 

I believe that there is very little representation from diverse communities at the corporate board 
level, and that such diversiD- is needed. As a Latina, I also believe that it’s important for me to 
engage in efforts that seek to address this need. I have been involved in discussions among Latino 
leaders at the national level that have demonstrated that there are very few efforts under way to train 
and involve people of color in corporate boards. I’d like to attend this program both to see if I could 
play a role in corporate leadership, as well as to think about hoxv other folks representing diverse 
perspectives could. Additionally, I’d like to see if the Foundation should play a bigger role in this 
issue. 

List the values you be.lieve you would bring to a board. Include spe.cific competencies (e.g., finance, 
marketing, human resources) and other qualities (e.g., judgment, creativi@. 

As a former non profit director, the head of philanthropic foundation, and someone who has 
worked in academia and in state government, l have experience in finance, marketing, human 
resources, and asset development. I have chaired Audit Committees in non profit Boards, have a 
good understanding of fiscal controls. I’m well connected with the Latino population both in NC 
and around the US. 





Broadening Corporate Board Diversity: Earning a Board Seat 

Monday, May 15 
Rizzo Conference Center 

Chapel Hill, NC 
Sponsored by the UNC School of Law Director Diversity Initiative 

Name: Tony D. Alexander 

Firm/Company: Alveolus Inc 

Address: 

City, State: 

9013-A Perimeter Woods Drive 

Charlotte, North Carolina Zip: 28216 

Daytime Phone: (704) 905-9372 

Email Address: ._t_a__l_~_x__a__n_d_¢r~ alve o lu s. c o m 

Please state xvhy you xvould like to attend this program. 

I would like to attend the program in order to learn more about the skill sets that various 

corporations seek in new directors, in order to position myself for future board service. 

Moreover, I expect to gain insight that would help me enhance my current interactions, as 

corporate secretary, with the board of my current employer. 

List the values you believe you would bring to a board. Include specific competencies (e.g., finance, 
marketing, human resources) and other qualities (e.g., judgment, creativity). 

Having served on for profit and not-for-profit boards as well as counsel and secretary to 

corporate boards, I believe I would bring practical insight and certain key values to board 

service. I have experience organizing and implementing the operating budget at both 

development and commercialization phases of corporations. Additionally, I have designed 

and managed a global human resources program. I will bring legal expertise generally and 

corporate governance and intellectual property experience in particular. Having worked in 

entrepreneurial environments, I am comfortable taking calculated risks and being 

resourceful while exemplifying integrity. Therefore, I can identify with management 

without compromising sound business judgment. In sum, I will bring finance, HR, 

corporate governance and intellectual property strategic experience as well as the values of 

integrity, resourcefulness, pragmatism and accountability to board service. 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Sara Abdonlayi <sabdoul@email.unc.edu;, 

Wednesday, April 26, 2006 3:33 PM 

LissaBroome <lis~ broome@unc.edu> 

[Fwd: Board Diversity Application] 

’Fed Edwards resame.pdf; DiversityApplication.pdf; Client Development photo bio.lxtf 

I’ll save these to the G: bm~king file from now on. 

Sara 

........ Original Message ........ 
Subject:Boaxd Diversity Application 

Date:Wed, 26 Apr 2006 14:15:33 -0400 

From :Edwards, Ted <TEDWARDS~b~KilpatrickStockton.com> 
To:<sabdoula,@email.unc.edu> 

Ms. Abdoulayi, 
Please find attached my application for the Broadening Corporate Board Diversity Program. 
Thank you. 
Ted Edwards 

Theodore C. Edwards 

Kilpatiick StocktoI1 ggP 

S ~lite 400 

3737 Glenwood Averme 

RNeigh, NC 27612 

t 919 420 1757 

f919 510 6148 

***DISCLAIMER*** Treasui~ Depa~ment Circular 230 Disclosure: To ensure compliance with requirements imposed by the Treasury Depn~ment we infoi~n you that nny U.S. federal tax advice contained in this communication (including 
attachments) is not intended or written to be used, mid cmmot be used, for the purpose of(i) avoiding penalties under the Internal Revenue Code or (ii) promoting, mmketing or recommending to another p~rty rely transaction or matter addressed 
herein... 

Sara Abdoulayi 

Di£ector of inte£national Prog£ams 

UNC School of Law 

#3380 W~n-Hecke Wettach Hall 

Chapel Hill, NC 2’7599 

Phone:(919) 843-624’7 

Fax:(919) 962-1277 



Application Instructions 

Broadening Corporate Board Diversity: Earning a Board Seat 
Monday, May 15 

Rizzo Conference Center Chapel Hill, NC 

Sponsored by the UNC School of Law Director Diversity Initiative 

1. Please fill out the application form on the next page. For each question, write a one to 

two paragraph response. 

Please: attach a current vita that includes: 
¯ Current job title and responsibilities 
¯ Significant prior employment 
¯ Educational background (college and graduate degrees and institutions) 
¯ Current or former service on boards of directors, including community and 

nonprofit organizations 
Other community involvement 

To submit your application, e-mail the completed application page and your CV as attachments to 
Sara Abdoulayi, Program Assistant, at sabdoula@email.unc.edu. For questions about the program, 
contact Professor Lissa Broome, Director of Center for Banking and Finance at (919) 962-7066 or 
lbroome@email.unc.edu. 

Applicants that submit their materials by April 3 will be notified by April 10 if their application has 
been accepted for enrollment. Those who submit their materials between April 3 and May 1 will be 
notified by May 8. 

Upon notification of enrollment, the registration fee of $95 must be paid to UNC School of Law to 
reserve your space. Please mail checks to: 

Sara Abdoulayi 
Director Diversity Initiative 
UNC School of Law 
CB # 3380, Van Hecke-Wettach Hall 
Chapel Hill, NC 27599-3380 



Broadening Corporate Board Diversity: Earning a Board Seat 

Monday, May 15 
Rizzo Conference Center 

Chapel Hill, NC 
Sponsored by the UNC School of Law Director Diversity Initiative 

Name: Theodore C. Edwards II 

Firm/Company: Kilpatrick Stockton LLP 

Address: 

City, State: 

3737 Glenwood Avenue, Suite 400 

Raleigh Zip: 27612 

Daytime Phone: 919-420-1757 

Email Address: tedwards@kilpatrickstockton.com 

Please state why you would like to attend this program. 

I would like the opportunity to setwe on corporate boards and to gain additional knowledge which 
would assist me in my serwice on the non-profit boards that I currently serve. 

List the values you believe you would bring to a board. ]include specific competencies (e.g., finance, 
marketing, human resources) and other qualities (e.g., judgment, creativity). 

I am a partner in a large: corporate law firm and I have had experience on setwing on non-profit 
boards as well as representing non-profit boards throughout my career. I have organized and 
created trade associations and served in several leadership positions for non-profit associations. I 
have a skill set that incorporates my legal education and experience with the: creativity, leadership, 
and judgment necessaU to provide: competent service on a coq~orate board of directors. 



Fl’om: 

Sent: 

To: 

Subject: 

Attach: 

Sara Abdoulayi <sabdoul@email.unc.edu;, 

Wednesday, April 26, 2006 3:43 PM 

LissaBroome <lis~ broome@unc.edu> 

[Fwd: Broadening Corporate Board Diversity Application] 

James Stewart Resume.doc; jasDiversityApplication.doc 

........ Original Message ........ 

Subject:B~oadening Corporate Board Diversi~, Application 

Date:Wed, 26 Apr 2006 15:06:18 -0400 

From :Jim Stewart ~iastewar~ccim.ne~~ 
To: <sabdo ula~b~email.unc .edtp 

Sara; please find attached my application for the subject seminar and my resume. I look forward to a favorable response. 

Jim Stewart, CCIM 
New Numbers: (919) 321-8827, (919) 321-8514 Fax 

Sara Abdoulayi 

Director of International Program’s 

UNC School of Law 

#3380 Va~-Heoke Wettach Hail 

Chapel Hill, NC 27599 

Phone:(919i 843-6247 

Fax:(919} 962-~277 



Broadening Corporate Board Diversity: Earning a Board Seat 

Monday, May 15 
Rizzo Conference Center 

Chapel Hill, NC 
Sponsored by the UNC School of Law Director Diversity Initiative 

Name: James A. Stewart 

Firm/Company: Stewart Investment Properties, Inc. 

Address: 

City, State: 

14 Consultant PI., Suite 250 

Durham, NC Zip: 27707 

Daytime Phone: 919-321-8827 

Email Address: jastexvart@ccim.net 

Please state why you xvould like to attend this program. 

I believe that I have a broad range of experience in business and technical matters that could be 
useful to boards that may be seeking candidates for service. This ’°Broadening Corporate Board 
Diversity" program will help me focus on those skills xvhich can be used by boards and perhaps help 
identify some areas that I need to improve to contribute to boards at a high level. 

List the values you be, lieve you would bring to a board. Include spe, cific competencies (e.g., finance, 
marketing, human resources) and other qualities (e.g., judgment, creativity). 

Specific competencies that I could bring to a board include assessment of technological applications 
and solutions and general marketing solutions. My experience on for profit and non-profit boards 
has given me insight into the workings of boards and effective relationships between senior 
management and their boards. 



F~om: 

Sent: 

To: 

Subject: 

Attach: 

Dale Davis <DAVISD@mvalaw.com> 

Thursday, April 27, 2006 11:12 AM 

Abdoulayi, Sara <sabdoula@email.nnc.edu-~ 

Broome, Eissa E <lbroome@email.unc.edu> 

Broadening Corporate Board Diversi .ty: Eazning a Board Seat- application 

UNC Application - Broadening Corporate Board Diversity.doc; Dale Resume 2006.doc; Dale’s MVA BIO.doc 

<<UNC Application - Broadening Corporate Board Diversity.doc>> <<Dale Resume_2006.doc>> <<Dale’s MVA BIO.doc>> 

Dear Sara, 

Please accept my materials for this program and contact me if you have any questions. 

Best Regards, 

Dale J. Davis 

Dale J. Davis, Esq. 
Registered Patent Attorney 
Moore & Van Allen PLLC 
Suite 500 
430 Davis Drive 
P.O. Box 13706 
Research Triangle Park, NC 27709 

Phone: (919) 286-8151 
Fax: (919) 416-8151 
E-Mail: daledavis@mvalaw.com 

To comply with certain U.S. Treasury regulations, we inform you 

that, unless expressly stated otherwise, 

any U.S. Federal t:ax advice oontai~H~d in this e-mail, inoluding 

attachments, is not intended oz written to be used, 

and cannot be used, by any person fo~ the purpose of avoiding any 

penalties that may be imposed by the ~nter[HG Rew}nue Service. 
*********************************************************************** 

CONFZDENTIAL & PRIVZLEGED 

Unless eLherwise indJcaLed ix ohvieus from the nature of the 

following cox~aunication, the information contained 

herein is attorney-client privileged and confidential 

informationiwerk produot. 

The communication is intended for the use of the individual or 

entity named above. 

If the reader of this transmission is not the inten@e@ 

recip~erR:,you are hereby notified thaL any dissem~r~aLion, 

distribution or copying of this communication is strictly 

prohibited. 

whether it is privileged, pJease 

immediately notify us by return e-mail and destroy any copies, 

electronic, paper or otherwise, which you may have 



Broadening Corporate Board Diversity: Earning a Board Seat 

Monday, May 15 
Rizzo Conference Center 

Chapel Hill, NC 
Sponsored by the UNC School of Law Director Diversity Initiative 

Name: Dale J. Davis, ESQ. 

Firm/Company: Moore & Van Allen, PLLC 

Address: 

City, State: 

430 Davis Drive Suite 500 

Research Triangle Park Zip: 27709 

Daytime Phone: (919) 286 - 8151 

Email Address: DaleDavis@mvalaw.com 

Please state why you xvould like to attend this program. 

There are a few reasons why I would like to attend this program. It offers insight into the 
competencies required of board members. This program may also provide excellent networking 
opportunities. Furthermore, this program may offer mentoring and g~idance. Therefore, I can use 
the knowledge offered by this program for earning a seat on a corporate board. 

List the values you believe you would bring to a board. Include specific competencies (e.g., finance, 
marketing, human resources) and other qualities (e.g., judgment, creativity). 

Legal experience - practicing attorney for a large law firm 
Intellectual property law- experience 

Considerable engineering experience 
Six Siena quality experience 
Global conflict resolution experience 
U.S. ARM~" Special Operation and Infantty leader 
Concise and definitive judgment 
Articulate, well spoken, and persuasive 



Frolil: 

Sent: 

To: 

Subject: 

Attach: 

Margalet Rosenfeld <mrosenfeld@smithlaw.com> 

Friday, April 28, 2006 11:33 AM 

Women’s Institute <ksliva@womensinst.o~>; merl @ascottechnologies.com; dana@rbwpr.com; smiglucci@sciquest.com; ca~derson@cd- 

a~derson.com; amy.baker@ey.com; Fran Barsky <lbarsky@pozen.com>; Rachel S. Betts <rbetts@smithlaw.com>; 

Diana Allen@cree.com; sbyrd@cednc.org; ma~@woma~businessowner.com; Theresa@pcmedevac.com; 
jennifer.cotton@prnewsmre.com; dayna.futo@reichhold.com; Judy Germvl ~-judy.gerard@llamawerx.com>; Gilleskie, Alicia 

<Alicia.Gilleskie@misyshealthca~.coln >; Almette J. H~l (Business Fax) <IMCEAFAX- 

Annette ~ 20J ~ 2E ~ 20Hall ~40 + 2B 1 ~ 20~ 28919 ~29 ~ 20468-0503@maill .smithlaw.com>; Inary.knight@bankofmnerica.com; 

jkobin@inspireph~m.com; Debra Michie --~      @nc.rr.com>; patti@elinv~r.com@~ns- smtp-04.southeast.rr.co~n; Judee Lonnee 

<judeelolmee@ncsu.edu--; Marina Lm~do <mlando@blquest.biz>; ma~-@marylarsendesigns.com; Bey Murray <~bev@rmagency.com>; 

mmccro~@~-rick.com; bmccullough@parishcapital.com; cynthia merrell@cree.com; Kaacen Nield <Karen.Niel&~}gentris.com>; 

karin.patrick@nmfn.com; mpope@BBm~dT.com; kpurdom@brookspierce.com; aragan@nccommerce.com; 

kathy@thebluewatergroup.com; christy russell@ncNotech.org; csuite@aurorafunds.com;        @aol.com;,         ~aol.com; 

msmith@BBa~dT.com; tammy.smgne@quintiles.com; ~mdre@intersouth.com; ruthtay@us.ibm.com; ctark@~.5~rick.com; 

katherine.thoma@pgnmail.com; ltigges@shlt:com; betsey@bristleconeleaming.com; ~zemon@greensboro.org; 

nswi~@fouroaksbank.com; drwynn@co urtroomintelligence.com 

Broome, Lissa L <lbroome@email.unc.edu> 

I:W: May 15 Progrmn "Broadening Corporate Board DiversiF" 

Program.doc 

I am promoting the Director Diversity Institute at UNC which is hosting 
this upcoming program (see email from Liisa Broome at UNC below). 

The I)irector Diversib" Institute is focused on increasing diverse 
representations on boards in NC. It is developing a computerized 
database of potential board candidates. If you or anyone you know would 
like to be added to the database, or if your board is looking to add a 
new member and you would like assistance from the Director Diversity 
Institute, please contact Liisa Broome at UNC (contact infotmation 
below). 

Please forward this email on to anyone you believe might be interested. 

Kind regards, 
Margaret 

Margaret N. Rosenfeld 
Sraith, Anderson, Blotmt, Dorsett, 
Mitchell & Jernigan, LLP 
2500 Wachovia Capitol Center 
Post Office Box 2611 
Raleigh, NO’ 27602-2611 
Telephone: 919.821.6714 
Facsinlile: 919.821.6800 

Email: mroserffeld@smithlaw.com 
www.srnithlaw.com 

Original Message ..... 

From: Lissa Broome [mailto:lbroome(&email.unc.edu] 
Sent: Tuesday, April 25, 2006 3:53 PM 
To: Center for Banking and Finance Board of Advisors 
Subject: [boardadvisors] May 15 Program "Broadening Corporate Board 
Diversit’y" 

Friends - I have mentioned our Director Diversi~ Initiative to you 
before. O~ first program is coming up on Monday, May 15 in Chapel 
Hill. It is described below and on the attachment. We would very much 
appreciate it if you would circulate this notice to colleagues, clients 
and friends who you think would be interested in it and benefit from it. 
The program has a limited enrolhnent and ~ve are nearing our 
maximum, so encourage anyone who is interested to apply sooner rather 
than later. 

On May 15, the UNC School of Law is sponsoring a program at the Rizzo 
Center in Chapel Hill entitled, "Broadening Corporate Board Diversity: 
Earning a Board Seat." The program will run ticom 10-3 and includes 
lunch. A description of the program is attached. The application for the 
program is available at http:i/www la~v.unc.eduidiversit~’/There is a 
$95 registration fee for this program 

Our Director Diversity- Initiative at the law school has been partially 
funded by a grant from the Z. Smith Reynolds Foundation. With the grant 
funds ~ve are constructing a computerized database of potential director 
candidates We hope the database is operational by May 15 and that we 
will be able to demonstrate it to participants at the program This 
database will be searchable by us in response to requests for names ticom 
companies. In addition, registrants in the database will have easy 
access to their own information to keep it current. 

Thanks 



Lissa 

Lissa L Broome 
Wachovia Professor of Banking Law 
Director, Center Jk~r Banking and Finance 
University of North Carolina School of Law 
CB # 3380 Van Hecke-Wettach Hall 
Chapel Hill, NC 27599-3380 

Ph: 919-962-7066 
Fx: 919 -962-1277 

Email: lbroome@email.unc.edu 
Web: www.law.unc.edu/banking/ 

U.S. TREASURY DEPAR’I~/rENT CIRCI~2LAR 230 NOTICE: Any tax advice contained in this communication, including attachments and enclosures, was not intended or written to be used 

and cannot be used (i) to avoid tax penalties or (ii) to promote, market, or recommend to another person any transaction or matter addressed in this communication If you would like advice 

that can be used to avoid tax penalties, please comact us. 

I2/2PORTANT: This e-mail message is intended solely for the individual or individuals to whom it is addressed. It may contain confidential attorney-client privileged information and attorney 
work product. If the reader of this message is not the intended recipient, you are requested not to read, copy or distribute it or any of the information it contains. Please delete it in,mediately 
and notil}’ us by return e-mail or by telephone (919) 821-1220 



Frolil: 

Sent: 

To: 

Subject: 

Attach: 

Lissa Broome <lbroome@email.unc.edu:, 

Monday, May 1, 2006 2:28 PM 

Broome, Lissa L <lbroome@email.unc.edu>; Boger, Jack <jctx~ge@email.unc.edu>; Hazen, Thomas L <th~en@unc.edu>; Johnson, 

.lames H Jr <jim~iohn~n@unc.edu>; tom@zsr.org; hf,rye@brookspierce.com; Joe Smith <jsmith@nccob.o~>; SueCole@ustrust.com; 

m¥illia@duke-enevgy.com; jspeed@ncmutuallife.com; Murray, Mary S <msmurray@email.unc.edu>; Kathy Brittam White 

@nc.rr.com>; Jane Pigott <jdpigott@R3gronp.net>; gagrawal@ema~l.unc.edu; Chuck Recoil ~-~charles recorr@ml.com >; 

Genevia Gee Fulbfight, CPA <ggf@moneyful.coln>; ’][’racy Calder <tracy.calde@ubs.com>; Molly Broad <mbroad@norfl~c~acolina.edu>; 

J. Veronica Biggins <jvbiggins@heidrick.com>; Joseph Clocker <~losephC@zsr.olg> 

May 15 Program on Broadening Corporate Board Diversi~: Earning a Board Seat 

Program.doc; Accepted ApplicationsDescfiption.doc 

Friends -- 

I have down as o~tr confirmed panelists for our May 15 program Veronica 
Biggins (Heidrick & Stluggles), Molly- Broad, Sue Cole, Jane Pigott, 
Charles Recom Joe Smith and Kathy Vghite. If any of you cannot make 
the program, which r~s from 10 a.m. to 3 p.m., please let me kmow as 
soon as possible. 

I will serve as the program moderator. That means there ~vill be 8 of us 
for 24 participants. We undoubtedly could have a broader or different 
mix of panelists, but I think 8 is truly enough. We only have a space 
big enough for 32 people. Joe Crocker will be attending as one of the 24 
participants, but will also be there as a representative of our grantor, 
the Z. Smith Reynolds Foundation. 

In the interests of time, I exercised my discretion to review the 
applications. We have 19 confirmed participants. The names and brief 
bios of the confirmed participants are on the attachment. I have one 
application that I have not yet reviewed. I’m expecting that we will 
receive some more applications this week from some additional contacts 
made late last week. So far, I have not rejected any of the 
applications. As you can see from the attached list, some of the 
participants are likely more ready than others for board service, but 
the point of the program is to help even the younger folks begin to 
prepare themselves for board selwice. 

We need to find a time for a conference call that is convenient for most 
of the panelists. We welcome anyone else from the ~vorking group to 
participate in the conference call and to provide your suggestions for 
the program I anticipate a 45-60 minute calh The purpose of the call 
would be to refine the possible agenda (on page 2 of the program.doc 
attached) and to identif},’ the panelists ~vho will take the lead on each 
segment (with all chiming in by others as needed), and to brainstorm 
about how- to best conduct the working lunch session 

Please let me know by the end of the day- tomorrow (May 2) which of the 
following times WILL NOT ~vork for you to call in I’ll let you know the 
best time for all the first thing Wednesday morning (May 3). 

Thursday, blay 4, 10:00 a.m. 
Thursday, May 4, 4:00 pm 
Friday, iVlay 5, 9:00 a.m. 
Friday, May 5, 10:00 a.m 
Friday, iVlay 5, 3:00 pm. 
Monday, May 8, 4:00 p.m. 
Tuesday, iVlay 9, 9:00 a.m. 
Tuesday, May 9, 2:00 p.m 
Wednesday, May 10, 9:00 am 
Wedaaesday, May 11, 11:00 a.m. 

Thanks for your help. 

Lissa 

Lissa L. Broome 
Wachovia Professor of Banking Law 
Director, Center for Banking and Finance 
University’ of North Carolina School of Law 
CB �� 3380 Van Hecke-Wettach }{all 
Chapel }{ill, NC 27599-3380 

Ph: 919-%2-7066 

Fx: 919-962-1277 

Emai[: lbroome@email unc.edu 

Web: www law unc.edu/banking/ 
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